






"The law Is progressive and expansive, adapting 
itself to the new relations and interests which are 
constantly springing up in the progress of society. 
But this progress must be by analogy to what is 
already settled." 

Chief Justice Greene, in I R.l. 356. 
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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported cases; 
Second, to present each title of the law in form and content most suitable as a 
means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law\ The clear-cut and exhaustive propositions compris¬ 
ing the text arc supported by all the authorities from the earliest times to date. 
The supijorting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the search¬ 
er may wish to consult earlier authorities, a specific reference to Corpus Juris 
will make available all cases back to 1658. 

Each title will be preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to require 
it, a more minute analysis will be found thereunder in its appropriate place 
within the title Csee Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—must immediately 
commend itself. 

A concise summary, a black-letter epitome, indicative of its scope, will 
precede the full treatment or statement of the law under each section. These 
introductory summaries, concise and free from interlineation of authorities, 
will prove of great convenience and value in legal research. 

An index will be found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum will be kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of sup]»lementation which has 
proved so successful in modern digests and statutes will conveniently, and with 
certainty, keep each title constantly to date through current cases and new 
precedents. 

Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
arc fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, tyi)Ography, and design, which the jmblisher believes 
wdll commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 


C.J.S. 
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CORPUS JURIS 
SECUNDUM 

VOLUME FIFTEEN 


COLLISION. The act or instance of colliding 
a striking against, as where the object struck is a 
brick, stone, or other solid substance a striking 
together, or a violent contact;-® the meeting and 
mutual striking or clashing of two or more moving 
bodies, or of a moving body with a stationary one.^® 
Technically speaking, however, a collision or im¬ 
pact would mean the striking against each other of 
two bodies in motion.-'^ 

It has been held that, in the usual and popular 
understanding, a collision does not result from the 


force of gravity alone,^® hence damage or injury 
caused by a falling body is not to be regarded as 
due to collision,^® although under particular cir¬ 
cumstances, the contrary has also been heldand 
“collision” is to be distinguished from “contact.”®^ 

As a term in maritime law see the CJ.S. title Col¬ 
lision § 1, also 11 C.J. p 1011 note 11-p 1012 note 30; 
in insurance see the C.J.S. title Insurance §§ 794, 
79(^00, 858, 863, also 11 CJ. p 1011 note 2 [a], 38 
CJ. p 1102 notes 91-7, 42 CJ. p 792 note 30-p 802 
note 25, p 812 notes 65-70, p 813 note 91. 


23. U.S.—National Fire Ins. Co. of 
Hartford, Conn. v. Elliott. C.C.A. 
Mo.. 7 F.2d 522, 625, 42 A.L.R. 
1121, quoiint; Web.ster D. 

Cal.—Da villa v. Liberty Life Ins. Co., 
299 P. 821, 834, 114 Cal.App. 308. 
Ill.—Teitelbaum v. St. Louks Fire & 
Marine Ins. Co., 15 N.E.2d 1013, 296 
Ill.App. 327. 

N.J.—Harris v. American Casualty 
Co., 85 A. 194, 83 N.J.Law 641. 644, 
44 L.R.A.,N.S.. 70, Ann.Ca.M.19141J 

846 quoting: Standard D. 

24. Ill.—Lepman v. Employers Li¬ 
ability Assur. Corp., 170 Ill.App. 
379, 381. 

N.Y.—Uardenbur^h v. Employers’ 
Liability Assur. Corp., 138 N.Y.S. 
662, 78 Misc. 105. 

26h Cal.—Davilla v. Liberty Life 
Ins. Co., 299 P. 831, 834, 114 Cal. 
App. 308, quoting Webster D. 

Ill.—Teitelbaum v. St. Louis Fire & 
Marine Ins. Co., 15 N.E.2d 1013. 296 
Ill.App. 327. 

N.J.—Harris v. American Casualty 
Co., 86 A. 194. 83 N.J.Law 641. 644, 
44 L.R.A..N.S.. 70, Ann.Cas.l914B 
846, quoting Standard D. 

26b U.S.—Lehigh & Wilkes-Barre 
Coal Co. V. Globe & Rutgers Fire 
Ins. Co., C.C.A.N.Y., 6 F.2d 736, 739, 
43 A.L.R. 216, quoting Century D. 
Hawaii.—Alexander v. Home Ins. Co.. 
Ltd., 27 Hawaii 826, 830. 

16 C.J.S.-1 


Tenn.—Groat Eastern Casualty Co. v. 
Solinsky, 263 S.W. 71. 150 Tenn. 
206, 211, 35 A.L.R. 1007. 

Wash.—Long v. Royal Ins. Co., 40 
P.2d 132, 133, 180 Wash. 360, 105 
A.L.R. 1423—^Ploe v. International 
Indemnity Co., 223 P. 327, 128 

Wash. 480, 485, 35 A.L.R. 999. 
Wis.—Bell V. American Ins. Co.. 181 
N.W. 733. 173 Wis. 633, 636, 14 A. 
L.H. 179. 

Other deflnltlons 

(1) ”In simple terms it is 'a strik¬ 
ing together of two objects. Both 
may or may not be moving. One 
may be stationary.’ ”—Davilla v. 
Liberty Life Tn.s. Co.. 299 P. 831, 834, 
114 Cal.App. 308, quoting Webster D. 

(2) “‘Collision,’ as defined by lexi¬ 
cographers, might be strained to in¬ 
clude any impact of one body with 
another.’’—Ohio Hardware Mut. Ins. 
Co. V. Sparks, Ga.App.. 196 S.E. 915, 
917. 

(3) “In ordinary language a ‘col¬ 
lision’ means a striking together of 
two bodies.’’—Lehigh & Wilkes-Barre 
Coal Co. V. Globe & Rutgers Fire Ins. 
Co., C.C.A.N.Y., 6 P.2d 736, 739, 43 
A.L.R. 215. 

(4) “To strike together.”—Nation¬ 
al Fire Ins. Co. of Hartford, Conn. v. 
Elliott, C.C.A.MO., 7 F.2d 522. 625, 42 
A.L.R. 1121, citing Standard D. 

27. La.—Hark v. U. S. Fidelity & 

1 


Guaranty Co., 130 So. 118, 119, 15 
La.App. 97. 

28b Hawaii.—^Alexander v. Home 
Ins. Co., Ltd., 27 Hawaii 326. 330. 
Tenn.—Great Eastern Casualty Co. v. 
Solinsky. 263 S.W. 71, 150 Tenn. 
206. 211, 36 A.L.R. 1007. 

Wash.—Ploe v. International In¬ 
demnity Co.. 223 P. 327, 128 Wash. 
480, 485. 35 A.L.R. 999. 

Wis.—Bell V. American Ins. Co., 181 
N.W. 733, 173 Wis. 533, 636, 14 A. 
L.R. 179. 

**SBpsoiall7 when [it is] unaided 
by any human agency contributing 
thereto.” 

Ga.—Ohio Hardware Mut. Ins. Co. v. 

Sparks, App., 196 S.E. 915, 917. 

Tex.—American Automobile Ins. Co. 
V. Baker. Civ.App., 5 S.W.2d 262, 
254. 

29. Ga.—Ohio Hardware Mut. Ins 
Co. v. Sparks, App., 196 S E. 915, 
918. 

Tex.—American Automobile Ins. Co. 
v. Baker. Civ.App., 5 S.W.2d 252, 
264—O’Leary v. St. I’aul Fire & 
Marine Ins. Co., Civ.App., 196 S.W. 
575. 

30. Ill.—Teitelbaum v. St. Louis 
Fire & Marine Ins. Co., 16 N.E.2d 
1013, 296 Ill.App. 327. 

31. Colo.—Coors v. Brock, 96 P. 968, 
44 Colo. 80, 85. 
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COLLISION 

This Title includes striking together or other contact of vessels causing injury to person or property; 
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§ 1. Collision Defined 

Strictly speaking, **collision" Is the violent contact 
of vessels while being navigated; but this definition has 
been broadened so as to Include impacts with a vessel 
not in motion, floating objects generally, and even sta¬ 
tionary bodies. 

For the general nonmaritime definition of “col¬ 
lision” see Collision ante p 1 notes 23-31; and for 
its specific definitions in policies of insurance see 
the C.J.S. title Insurance § 794, also 42 CJ. p 812 
notes 65-70 and p 813 note 91, §§ 796-800, also 42 
C.J. p 792 note 30-p 802 note 25, § 858, also 38 C.J. 
p 1102 notes 91-7, and § 863, also 11 C.J. p 1011 
note 2 [a]. 

In its strict nautical and legal acceptation the 
term “collision” means the act of two ships or ves¬ 
sels striking together, the impinging of vessels to¬ 
gether while being navigated, the striking or run¬ 
ning afoul of one ship by another, or two navigable 
things coming into contact;^ and it has been said 
that any violent contact of a vessel with another 
vessel, in whatever manner produced, is a collision, 
except such contact as is brought about by design.^ 
Although in a strict sense collision means the im¬ 
pact of two vessels, both moving, and is distinguish¬ 
ed from allision, which designates the striking of a 


moving vessel against one that is stationary,* com¬ 
mon usage applies the term equally to cases where 
a vessel is run afoul of when entirely stationary or 
is brought in contact with another by swinging at 
her anchor, or at her dock,^ or where the stationary 
vessel is struck by one under way; and used in this 
broad sense, the term includes allision, and perhaps 
other kinds of encounters between vessels.® Di¬ 
rect contact between the two vessels is not neces¬ 
sary, however, in order to constitute a collision.® 

Although it has been held that the term means 
collision with another ship, and not with either a 
dock, a sand bank, or a floating wreck, yet the 
strict nautical definition has been by common usage 
relaxed in its general application and effect, so as 
to include the impact of a vessel with other floating 
bodies,"^ and even with bodies wholly stationary.* 

A collision may happen by inscrutable fault,® or 
by mutual fault also by inevitable accident,^^ 
or without fault.^® 

Abordage or Abordaje, In the civil law this 
term is broadly analogous to “collision,” being de¬ 
fined as the collision of water craft,^* or the col¬ 
lision between vcssels.^^ 


1. U.S.—Lehigh & Wilkes-Barre 

Coal Co. V. Globe & Rutgers Fire 
Ins. Co., C.C.A.N.Y., 6 P.2d 736, 73S. 
43 A.L.R. 215. quoting Corpus 
Juris. 

11 C.J. p 1011 note 12-p 1012 note 15. 

Similarly expressed 

(1) “Collision” includes in its defi¬ 
nition the “Impinging of vessels to¬ 
gether while being navigated.”—Tice 
Towing Line v. Western Assur. Co., 
214 N.T.S. 637. 640. 216 App.Dlv. 202, 
quoting Corpns Juris. 

(2) “The act of ships or vessels 
striking together, or of one vessel 
running against or afoul of another.” 
—Lehigh & Wilkes-Barre Coal Co. v. 
Globe & Rutgers Fire Ins. Co., C.C.A. 
N.Y., 6 P.2d 736, 739, 43 A.L.R. 216, 
quoting Rouvler L. 1). 

a. N.Y.—^Tiee Towing Line, v. West¬ 
ern Assur. Co., 214 N.Y.S. 627, 640, 
216 App.Dlv. 202. 

8. U.S.—London Assur. v. Cumpan- 
hia de Moagens do Barreiro, Pa.. 
17 S.Cl. 785. 167 U.S. 149, 166. 42 L. 
Ed. 113. 

11 C.J. p 1012 note 16. 

4b U.S.—The Moxey, D.C.N.Y., 17 P. 

Cas.No.9.894, Abb.Adm. 73. 76. 
Mass.—Burnham v. China Mut. Ins. 
Co.. 75 N.E. 74, 189 Mass. 100, 102, 
109 Am.8.R. 627. 

N.Y.—Newtown Creek Towing Co. v. 
AStna Ins. Go., 48 N.Y.S. 927, 928, 


23 App Div. 162, 164, reversed on 
other grounds 57 N.E. 302, 163 N.Y. 
114. 

11 C.J. p 1012 note 17. 

Both veeeele need not be in motion 

N.J.—Harris v. American Casualty 
Co., 85 A. 194, 83 N.J.Law 641, 645, 
44 L.R.A.,N.S.. 70, Ann.CaB.1914B 
846. 

11 C.J. p 1012 note 17 laj. 

5. Black L.D. 

6. U.S.—The Lake Shore, D.C.Ohio, 
201 P. 449. 

Ind.—Wright v. Brown, 4 Ind. 96, 68 
Am.D. 622. 

Xndirect Impact 

An injury received by a vessel at 
her moorings, in consequence of be¬ 
ing violently rubbed or pressed 
against by a second vessel lying 
alongside of her, in consequence of a 
collision against such second vessel 
by a third one under way, may be 
compensated for under the general 
head of the term, as well as an in¬ 
jury which is the direct result of a 
blow, properly so-called.—The Mox¬ 
ey, D.C.N.Y., 17 P.Cas.No.9.894, Abb. 
Adm. 73. 

7. N.Y.—Newtown Creek Towing Co. 
V. .®tna Ins. Co., 48 N.Y.S. 927, 928. 
23 App.Dlv. 162, reversed on other 
grounds 67 N.E. 302, 163 N.Y. 114. 
& U.S.—The Mary S. Lewis, D.C. 
Conn., 126 F. 848. 850. 
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NY.—Newtown Creek Towing Co. v. 
i^tna Ins. Co., 48 N.Y.S. 927, 928, 
23 App.Dlv. 162, 154, reversed on 
other grounds 67 N.K 302. 163 N.Y. 
1J4, quoting Spencer Mar. Coll. S 
10 . 

11 C.J. p 1012 notes 17, 26. 

Oollisiou with drawbridge 
A suit for damages for an injury 
to a vessel by collision with a draw¬ 
bridge has been con.strued as being 
a suit for damages by collision.— 
O'Keefe v. Staples Coal Co., D.C. 
Mass.. 201 P. 131. 

9. U.S.—The Comet. D.C.N.Y., 6 P. 
Cas.No.3,060, 1 Abb. 461, reversed 
on other grounds. C.C.N.Y., 6 P. 
Cas.No.3,051. 9 Blatchf. 322—The 
Scioto, D.C.Me., 21 F.Cas.No.12.508, 
2 Ware 360. 

la U.S.—The Allen Green, N.Y., 60 
F. 459. 9 C.C.A. 73. 

11 C.J. p 1012 note 28. 

11. U.S.—The Sarah Watson v. 
The Sea Gull. Md., 23 Wall. 165, 
23 L.Ed. 90. 

11 C.J. p 1012 note 27. 

12. U.S.—General Mut. Ins. Co. v. 
Sherwood, C.C.N.Y., 14 How. 361, 
14 L.Ed. 451. 

13. Dalloz Repertoire and Escriche 
Diccionario Suplemento. 

1 C.J. p 306 note 66-p 306 note 68. 

14. Rapalje & L. L. D. 
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§ 2. Other Maritime Terms 

a. Terms defined 

b. Terms discussed or employed but not 

defined 

a. Terms Defined 

Deflnltioni of varioui maritime terms are given In 
alphabetical sequence In this subdivision. 

Allision. The striking of a moving vessel against 
one that is stationary.^® 

Babord. A French nautical term meaning 
‘‘port.”i« 

Bare steerageway. The lowest speed consistent 
with the maintenance of hcadway.^^ 

Before the wind or Going before the wind. Di¬ 
rectly with the wind; said of a ship thus sailing;^® 
when the wind is free, and comes over the stern, 
and the ship’s yards are braced square across.^® 
The term has been likened to, and contradistinguish¬ 
ed from, “going off large.“20 

Brace in. According to Webster, to turn (a 
yard) laying it more thrwartwise by hauling in the 
weather brace; or, according to the Seaman’s Man¬ 
ual, to lay the yards nearly square, thus distinguish¬ 
ing the term from “brace up.*’2i 

Brace up. As defined by Webster, to bring (a 
yard) nearer the direction of the keel by hauling 
in the lee brace; or, as stated in the Seaman’s 
Manual, to lay the yards more nearly fore-and- 
aft.22 


S2 

By the wind. Gose-hauled or as close to the 
wind as a vessel will lie and sail with her sails 
full.2® 

Channel. As used generally with relation to wa¬ 
ters which are navigable see the C.J.S. title Nav¬ 
igable Waters § 20, also 11 C.J. p 287 notes 68-77, 
and with relation to nonnavigable waters see the 
C.J.S. title Waters § 41, also 11 C.J. p 287 note 78-p 
288 note 88; and used specifically as indicating a 
boundary see the C.J.S. title Boundaries § 31 notes 
34-39. 

Within the scope of this Title, “channel” may be 
defined as that part of a stream in which the cur¬ 
rent flows, or that part of tidewaters on which 
vessels move;24 or the course over its bed along 
which the water is deepest and the navigation 
safest the customary and traveled fairway for 
craft of the particular class under consideration ;2^ 
the deeper part of a river, or of an estuary, bay, 
etc., where the current flows, or which is most 
convenient for the track of ships the portion of 
the bed of a river or canal which furnishes unin¬ 
terruptedly through its course the deepest watcr.28 
“Channel” has been used interchangeably with 
“fairway”^® and “main channel,”®® and has been 
distinguished from “branch,” being a less compre¬ 
hensive term.®! xhe word has been particularly 
applied in the discussion of “narrow channel’^ de¬ 
fined infra notes 78-83, and of the rules governing 
“narrow channel navigation” treated infra §§ 130- 
135, also of “ship channel,” defined infra note 12. 


15. IT.S.—liondon Aasur. v. CoTnpnn- 
hia Moagenw do TIarreiro, Pa., 17 
S.Ct. 785. 167 U.S. 149. 156, 42 L. 
Ed. 113. 

N.Y.—Tltirdenburph v. Employers’ 
Liability Assur. Corp., 138 N.Y.S. 
662, 78 Misc. 105. 

16. T7.S.—The Charles Tiberghlen, 
D.C.N.T.. 143 V. 676. 

17. U S.—The Georg-e W. Roby, 
Mich., Ill F. 601, 610, 49 C.C.A. 
481. 

18. See 11 C.J. p 1013 note 48. j 

19. U.S.—Hall V. The Buffalo. D.C. 

Mich., 11 P.Cas.No.5.927. Newb. 

Adm. 115. 121—Ward v. The Fa¬ 
shion. D.C.Mich., 29 F.Cas.No. 17,- 
154. 6 McLean 152, Newb.Adm. 8. 

20 . Constraint n statnte regnlrlng 
Uffhts 

(1) The act of 1819 fi 6 provided 
that, during the night, vessels on 
the starboard tack should show a red 
light, vessels on the larboard tack 
a green light, and vessels going off 
large, or before the wind, or at 
anchor, a white light. In construing 
this provision, the court said: “It 


would seem from the use of the con¬ 
junction ‘or,’ in the last branch of 
the sentence, that legi.slation design¬ 
ed to contradistinguish ’going off 
large’ from sailing 'before the wind,’ 
and to direct the display of the white 
light, under three contingencie.s. If 
so, the phrase, ’before the wind,’ can¬ 
not be considered as deflnatory of 
'going off large’. . . . Congress 

designed to provide three sifrnal 
lights, for five contingencies, and ‘go¬ 
ing off large,’ and being ’before the 
wind,’ and ‘at anchor’ In the river, i 
of a dark night, presenting a similar 
peril to approaching vessels abend, 
have assigned them the same signal 
light as a warning.’’—Ward v. The 
Fashion, D.C.Mich., 29 F.Cas.No. 17,- 
154. 6 McLean 162, 169, Newb.Adm. 8. 

(2) While technically, in nautical 
phraseology, there is a difference be¬ 
tween “going off large’’ and “going 
before the wind,” and one that sail¬ 
ors and mariners may recognize, the 
statute makes none, as the signal of 
the “white light” applies to both 
exigencies.—Hall v. The Buffalo, D.C. 
Mich., 11 F.Cas.No.5.927, Newb.Adm. 
116. 


21. U.S.—The Queen Elizabeth, D. 
C.N.Y., 100 P. 874, 876, reversed on 
other grounds 3 22 F. 406, 69 C.C.A. 
345. certiorari denied 23 S Ct. 856. 
190 U.S. 560, 47 L.Ed. 1184. 

22. U.S.—The Queen Elizabeth, su¬ 
pra. 

93. U.S.—The Oder. C.C.N.Y., 18 F. 
272, 281, 21 Blatchf. 26. 

24. U.S.— The Oliver, D.C.Va., 22 F. 
848, 849. 

95. Ark. —Cessill v. State, 40 Ark. 
501, 604. 

20 . U.S.—The Arlington, C.C.A.N.Y., 

19 F.2d 285, 286. 

27. U.S.—The Northern Queen, D.C. 
N.Y., 117 F. 906, 915. 

28. U.S.—The Sarah, La., 62 P. 233, 
236, 3 C.C.A. 66. 

29. U.S.—The Le Coq, D.C.La., 10 P. 
2d 246, 247. 

30. U.S.—St. Louis, etc., Packet Co. 
V. Keokuk, etc.. Bridge Co., C.C. 
Iowa, 31 P. 765, 767. 

31. U.S.—U. S. V. Hutchings, D.C. 
Okl., 262 F. 841, 844. 
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Chum or churning. Used in navigation to de¬ 
scribe certain agitation of the water caused by the 
action of propeller wheels.^^ 

Close-hauled. The arrangement or trim of a ves- 
sel’s sails when she endeavors to make progress in 
the nearest direction possible toward that point 
of the compass from which the wind blows,hence 
close to the wind, or having the sails set for sailing 
as close to the wind as possible. A vessel is said 
to be close-hauled when she is lying as near to the 
wind as she can be sailed but a difficulty arises 
in determining how close to the wind a vessel may 
be sailing when she ceases to be running free and 
becomes close-haulcd.35 To come within the mean¬ 
ing of the rules as to close-hauled vessels, it is not 
necessary that the vessel be sailed as near to the 
wind as she will lie, but only as near as she can 
be sailed, considering the vessel, the sea, and the 
wind, and make the best progress to windward 
and it has been said that a vessel hove to and mak¬ 
ing both headway and leeway is considered as close- 
hauled,^'^ although she is alternately luffing up and 
falling off under a helm lashed hard down.^** 


Coast waters. Harbors and other waters on the 
coast communicating directly with the ocean, in¬ 
cluding all tidewaters navigable from the ocean, 
with navigable depth for ocean craft,^® and also 
embracing not merely the waters that face the 
open sea, but the bays, the passages, the inlets, and 
the sounds formed by the islands that skirt the 
coast.^® 

Cockbill. To place the yards of a ship at an angle 
with the deck.^i 

Course. The word, both from its etymology and 
the primary meaning given to it by lexicographers, 
signifies a running or moving forward, a continu¬ 
ous progression or advance and has been spe¬ 
cifically defined as meaning progress from point 
to point without change of direction; any part of 
a progress, from one place to another, which is in 
a straight line or in one direction; the track or 
line of motion; direction in which motion takes 
place; the direction of motion; the line in which 
a body moves, as what course shall the pilot 
steer ;43 and, as used in the crossing rule, the 


aa. N.T.—People v. Grlffln, 128 N.Y. 

S. 946. 947. 71 Misc. 568. 

33. Black L.D. 

34. Falconer Mur.D. 

33b Mar»den Maritime Coll. 3d ed p 

411. 

38. Applying International Begnla- 
tione 

In a case applying International 
Regulations for Preventing Colli¬ 
sions at Sea arts 17, 21, 22. Act Aug. 
19. 1890 c 802. 26 U.S.St. at L.. p 320, 
Act Dec. 31. 1896. 29 U.S.St. at L. p 
886. analogous to the English Regu¬ 
lations for Preventing Collisions at 
Sea arts 14, 14a 22. the court, quot¬ 
ing from the English case. The Earl 
Wemys. 6 Aspin. 407, 408, said: **A 
vessel may be close-hauled, that is, 
sailing on the wind with her yards 
not so pointed as they could be; that 
Is to say. her yards not square, or 
not so placed as they would be if 
she was sailing free. She may be 
nailing on a wind, that is close- 
hauled, . . . although she is not 

as close-hauled as she can possibly 
be; that is. Jammed close to the 
wind. ... If she is sailing half 
a point off that, the cases seem to 
have said that she is nevertheless 
close-hauled within the meaning of 
the rule. The phrase close-hauled 
does not mean Jammed close to the 
wind; it means more off than that. 
How far off could she be sailing and 
yet be said to be close-hauled, how 
far off being close Jammed to the 
wind? Half a point off. I think 
everybody is clear that she would 
still be a close-hauled ship. I think 
we are told that she might be sail¬ 


ing a point off. and yet be considered 
within the first part of that rule a 
close-hauled ship. Whether that 
would be so if she were more than 
that, say a point and a half, I am 
not quite so certain; and it does not 
seem necessary, to consider it in this 
case, as she was here two points off, 
two points or more. I should say 
she was no longer a close-hauled 
ship.*'—The Queen Elizabeth. D.C.N. 
Y., 100 F. 874, 876, reversed on other 
grounds 122 F. 406, 59 C.C.A. 345, 
certiorari dented 23 S.Ct. 855, 190 U. 
S. 660, 47 D.Ed. 1184. 

Held oloss-hanlsd 

(1) A vessel has been held to be 
close-hauled when sailing a half 
point free.—The Columbian, Mass., 
100 P. 991, 992, 41 C.C.A. ISO—11 C.J. 
p 1013 note 56. 

(2) A ship has been held close- 
hauled when sailing even two points 
free, where the wind was baffling.— 
The Mary C., D.C.'Me., 16 FCas.No. 
9,201. 1 Heisk. 474—11 C.J. p 1013 
note 67. 

(3) A ship may be close-hauled, al¬ 
though she is not lying so close to 
the wind that she cannot luff a tri¬ 
fle, without throwing herself in 
stays.—The Singapore v. The Hebe, 
Holt Adm. 124. 

(4) “A ship sailing full and by 
and being kept a good full would be 
closehauled.”—The Emily B. Max¬ 
well, Mich., 96 P. 999, 1002, 37 C.C.A. 
668, quoting Marsden Maritime Coll. 
3d ed p 414. 

(6) A schooner within about four 
points of the wind, and with the 
wind on her port side, has been held 
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close-hauled.—The Transit, D.C.N.Y., 
24 F.Cas.No.14,137. 3 Ben. 192. 

(6) Under special circumstances, a 
vessel sailing within six and one-half 
points of the wind has been held to 
be close-hauled.—The Queen Eliza- 
lH*th. D.C.N.Y., 100 F. 874, reversed 
on other grounds 122 F. 406, 59 C.C. 
A. 345, certiorari denied 23 S.Ct. 855, 
190 U.S. 560, 47 L.Ed. 1184—11 C.J. 
p 1013 note 56 [a] (2). 

Held not close-hanled 

(1) Under ordinary circumstances, 
a vessel is not close-hauled where 
she has the wind two points free.— 
The Rolf, N.Y., 50 F. 4 78, 1 C.C.A. 
634, affirming 47 P. 220—11 C.J. p 
1013 note 58. 

(2) And it has been intimated that 
a vessel sailing one point free is not 
close-hauled.—The Grace Seymour, 
D.C.N.Y., 63 F. 163. 

37. U.S.—The Ada A. Kennedy. D.C. 

Mass., 33 F. 623, 624. 

11 C.J. p 1013 note 61. 

33. U.S.—The Transit. D.C.N.Y., 24 
P.Cas.No.14.137. 3 Ben. 192. 

39. U.S.—The Victory, Va., 68 P. 
396, 397, 15 C.C.A. 490, reversed on 
other grounds 18 S.Ct. 149, 168 U. 
S. 410, 42 L.Ed. 619. 

4(3. U.S.—The Garden City. D.C.N.Y., 
26 F. 766. 

j 4L. Black UD. 

43. U.S.—The Britannia. 14 S.Ct. 

795. 168 U.S. 180, 142, 38 L.Ed. 660. 

48. U.S.—The Britannia, 14 S.Ct. 

796. 168 U.S. 180, 148, 38 L.Ed. 660, 
Quoting Imperial D., Webster D., 
and Worcester D. 
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"course” of a vessel has been held to mean her ap¬ 
parent course or continuous progression,^^ and not 
her heading at any particular moment/® the two 
terms being distinguishable/® 

Crossing. The act of going across or travers¬ 
ing/*^ While the terms "crossing” and "overtak¬ 
ing” as applied to vessels are not mutually exclu¬ 
sive, a distinction is made between them, for, it 
has been said, a vessel may be crossing another’s 
course and at the same time overtaking her, in a 
certain sense/® 

Double blast. A signal given by vessels under 
steam when meeting and said to mean, "I am di¬ 
recting my course to port.”^® 

Fainvay. There seems to be no consensus of 
legal opinion as to the exact meaning of the word 
“fairway.”®® According to most of the authorities, 
however, it seems to mean the deep water channel 
navigable for vessels of heavy draft,®^ although, it 
has been said, the term may embrace, not merely 
the ship channel, but also the waters inside of 
buoys where light draught sailing vessels usually 
navigate ;®2 and the fact that there is more than 
one channel in a navigable body of water has been 
held not to change its character as a fairway.®® 
The word has been specifically defined as water on 
which vessels of commerce habitually move;®^ the 
waters in which a vessel, under all circumstances, 
can go without any risk.®® "Fairway” has been 


used synonymously with "channel,^ see supra note 
29, and with "midchannel.”®® 

Fog. A generic term, descriptive of all condi¬ 
tions of the atmosphere which increase the perils 
of navigation®^ by affecting visibility,®® and which 
has been held to include mist or falling snow.®® 

Forcreaching. Making a wide sweep in turning 
so as to gain headway from the impetus acquired, 
instead of turning short.®® 

Gale. A windstorm when the wind velocity is 
between forty and sixty miles an hour.®^ 

Go free. Defined in the Standard Dictionary as 
meaning to sail with eased sheets. According to 
the Seaman’s Manual a vessel is "going free” when 
she has a fair wind and her yards braced in.®® 

Going off large. When the wind blows from 
some point abaft the beam, or over the quarter of 
the ship;®® having the wind free on either tack, 
properly termed a vessel “off large,” because it is 
in her power to take a course to cither side, star¬ 
board or larboard, to proceed straight forward on 
her course, or to return back to her anchorage, or 
to the point from which she starled.®^ In other 
language, "she is free to the wind.”®® The term 
has been likened to, and distinguished from, "going 
before the wind” see supra note 20. 

Harbor. A port or haven for ships; a sheltered 
recess in the coast line of a sea, gulf, bay, or lake, 
most frequently at the mouth of a river, which may 


44. XT.S. —The New Moon. D.C. 

Wa.sh., 55 F.2d 928. 

45. U.S.—The Transfer No. 6, C.C.A. 
N.Y., 46 F.2d 671—The Hallsrim. 

C. C.A.N.Y.. 20 F.2d 720. afflrming. 

D. C., The Havre Maru. 16 F.2d 483 
—The Radium, D.C.N.Y., 7 F.Supp. 
804. 

46. “Beading** is not “conree** un¬ 
der croeeing rule 

XJ.s. —Clyde-Mallory Lines v. New 
York Cent. R. Co.. C.C.A.N.Y., 83 
F.2d 158. modifying, D.C., The N. 
Y. Central No. 31, 11 F.Supp. 1003. 

47. Standard D. 

11 C.J. p 1014 note 75 [a], [b]. 

48. U.S.—The Auranla, D.C.N.T., 29 
F. 98, 104. 

11 C.J. p 1014 notes 76, 77. 

48. U.S.—The William Chisholm, 
Mich., 163 P. 704, 712, 82 C.C.A. 
562. 

80. Hawaii.—Matsuno v. The Con¬ 
cord, 3 Hawaii Fed. 227, 231. 

51. U.B.— The Alfred W. Booth, D.C. 

N.T., 127 F. 468, 464. 

11 C.J. p 1140 note 25. 

58. U.S.—The Oliver. D.C.Va., 22 F. 
848. 849. 


53. U.S.—The Le Coq. D.C.La., 10 

P.2d 246, 248—The Alfred W. 

Booth, D.C.N.Y., 127 F. 463, 466 
modified and affirmed The Bee. 138 
F. 303, 306, 70 C.C.A. 593. 

54. U.S.—The Oliver, D.C.Va., 22 F. 
848, 849. 

Wash.—Johnsson v. American Tug 
Boat Co.. 147 P. 1147. 86 Wash. 
212, 213. 

■imllar deflnltlona 

(1) *‘A place where vessels usually 
pass and repass."—The Willard 
Saulsbury, D.C.Mass., 29 F.Cas.No. 
17,681, 1 Lowell 194, 196. 

(2) “The Century Dictionary says 
that ‘a fairway is the part of a road, 
river, harbor, etc., where the naviga¬ 
ble channel for vessels lies,' which 
agrees with the use of the word In 
the federal laws."—Matsuno v. The 
Concord, 8 Hawaii Fed. 227, 230. 

55. U.S.—The Alfred W. Booth. D. 
C.N.Y.. 127 F. 463, 466, modified 
and affirmed The Bee, 188 F. 803, 
806, 70 C.C.A. 698. 

56. Am mldohannal 

“Fairway" and “midchannel** are 
used synonymously in 80 U.S.SL at 
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L. c 4 p 101.—Matsuno v. The Con¬ 
cord, 3 Hawaii Fed. 227, 231. 

57. U.S.—Flint & P. M. R. Co. v. 
Marine Ins. Co., C.C.Mich., 71 P. 
210, 215. 

58. U.S.—Dolner v. The Monticello, 
C.C.Mass., 7 F.CaB.No.3.971. Holmes 
7, 11. 

59. U.S.—Flint & P. M. R. Co. v. 
Marine Ins. Co., C.C.Mlch., 71 P. 
210, 215. 

90. U.S.—Rod Bank Co. v. The John 
W. Gandy. D.C.Pa.. 20 P.Cas.No.ll,- 
626, 1 Phila. 149. 

61. U.S.—The Snap, D.C.Va., 24 F. 
292, 293. 

68. U.S.—The Queen Elizabeth, D.C. 
N.Y.. 100 F. 874, 876, reversed on 
other grounds 122 F. 406, 69 C.C. 
A. 345, certiorari denied 23 S.Ct. 
866, 190 U.S. 660. 47 L.Ed. 1184. 
63. U.S.—Hall V. The Buffalo, D.C. 

Mich., 11 F.CaB.No.6,927, Newb. 

Adm. 115. 

54. U.S.—Ward v. The Fashion, D. 
C.Mich., 29 F.Cas.No.17,164, 6 Mc¬ 
Lean 16.*^ Newb.Adm. 8. 

65. U.S.—Ward v. The Fashion, su¬ 
pra. 
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be formed artificially in whole or in part.®® In its 
strict and proper sense, the term means a safe sta¬ 
tion for ships, a place of refuge, shelter, or rest.®^ 

Jogging, A term descriptive of the slow, heavy 
movement of a vessel when she is hove to, close- 
hauled under some sail, and with her wheel in a 
becket.®* 

Keep her course. To keep the same direction, 
although not necessarily at the same pace, the ques¬ 
tion of speed not being involved; but the term 
does require some movement, for a vessel volunta¬ 
rily becoming motionless cannot properly be said 
to keep her course.®® 

Lookout, A person who is specially charged with 
the duty of observing the lights, the sounds, the 
echoes, or any obstruction to navigation, with that 
thoroughness which the circumstances admil.*^® A 
proper lookout does not mean merely persons on 
deck, who look at the light, but some one in a favor¬ 
able position to sec, stationed near enough to the 
helmsman to communicate with him, and to receive 
communications from him, and exclusively employ¬ 
ed in watching the movements of vessels which they 
are meeting or about to pass;*^^ and a lookout has 
been described as both the “eyes and ears of the 

ship.”'^2 

Main channel. That bed of a river over which 
the princiiial volume of water flows,73 and not 
necessarily the main branch of such river.^^ 

Mechanical foghorn. One sounded by mechani¬ 
cal means, as distinguished from horns sounded 
from the human lungs.^® 

Mercantile marine or Merchant sertnee. The two 
terms are used interchangeably or synonymously. 


and defined as meaning the business of commerce 
at sea."^® 

Motorboat. The term has been specifically de¬ 
fined in the Motorboat Act, as meaning every ves¬ 
sel propelled by machinery, not more than sixty- 
five feet long, being thus contrasted with, or dis¬ 
tinguished from, “steam vcssel.”'^'^ 

Narrow channel. While, as stated in Corpus Ju¬ 
ris, the term is one that has not been precisely de¬ 
fined, and the question as to what is a narrow chan¬ 
nel is one not easy to determine, since it docs not 
depend merely on the width or the length of the 
channel, but must be decided on the special circum¬ 
stances in each case,*^* yet, in applying the Inland 
Rules, the term has been construed as meaning bod¬ 
ies of water navigated up and down in opposite di¬ 
rections, and as not including harbor waters, with 
piers on each side, where the necessities of com¬ 
merce require navigation hi every conceivable di¬ 
rection and has been defined as the deeper part 
of a river, or of an estuary, bay, etc., where the 
current flows, or which is most convenient for the 
track of sliips,^® or the part of a river, bay, etc., 
through which vessels enter or depart and hence 
interchangeable or synonymous with “channel,” de¬ 
fined supra notes 24-31. It has been said that it 
IS not, therefore, the mere physical dimensions of 
the strait or passage of water that determine wheth¬ 
er or not it shall be called a narrow channel but 
rather the kind or character of navigating use to 
which the water is put or, as stated in Corpus 
Juris, in determining the question, the amount of 
shipping, for example, must be taken into consid¬ 
eration, for it is obvious that what might be consid¬ 
ered a broad channel for a small number of slow 


66. C<*nturv D. 

11 C.J. p 1015 notes 97, 98, p 1016 
noli* 2. 

67. U.S.—The Auninia, D C.N.Y,, 2d 
F. 98. 103 

68. IT S.--The SnKiimore, Musb., 347 
F. 743. 756. 159 C.i\A. 601 

69. II.S.—The Untannia. 14 S.Ct. 
796, 1B3 U.S. 130. 149, 38 L Ed. 660. 

BffMt of Bllfflit InAnff 

"A vessel closehauled does not, 
hy lufUng: a little, and so that she 
does not lose her headway, break 
the rule requiring her to keep her 
course; nor. it is submitted, docs she 
infringe article 22 by breaking ofC 
if the wind heads her.”—The Emily 
B. Maxwell. Mich., 96 P. 999, 1002, 
37 C.C.A. 668, quoting Marsden Mari¬ 
time Coll. 3d ed 475. 
m U.S.—The Wilbert L. Smith, D. 
C.Wash., 217 P. 981. 984—The Tilll- 
cum. D.C.Wash.. 217 P. 976, 978. 

11 C.J. p 1016 note 29. 


71. U.S.—The Cenesee Chief v. Fitz- 
hugh. C C.N.Y., 12 How. 443, 462, 
13 L.Ed. 1058. 

11 C.J. p 1016 notes 29 [b] 30. 

72. IT S.—The Sagamore, Mass., 247 
F. 743, 754, 159 C.C.A. 601. 

73. U.S.—St. Louis & St. P. Packet 
Co V. Keokuk & H. Bridge Co., C. 
C.Iowa. 31 F. 765, 757. 

74. U.S— IT. S. v. Hutchings, D.C. 
Okl., 252 F. 841, 844. 

7B. U.S.—The Hercules, D.C.Va., 70 

P. 334, 335, reversed on other 

grounds 80 F. 998, 26 C.C.A. 801. 

76. U.S—Beck v. Johnson, C.C.Ky., 
169 F. 154, 165. 

▼ossels towing on inland waters 

The term ‘‘mercantile marine” does 
not apply to steam vessels engaged 
in towing on the inland rivers of the 
United States.—Deck v. Johnson, C.C. 
Ky., 169 F. 154, 165. 

77. Ksld not motorhoat 

A vessel eighty-seven feet long, 
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propelled partly by sail and partly 
by gasoline engines, is not a motor 
boat, within Act June 9, 1910. § 1, 
Comp.St. § 8277, 46 U.S.C.A. §S 611, 
613, and hence not exempted, as u 
motorboat, from the necessity of 
carrying the white lights required 
by the section.—The Alice M. Guth¬ 
rie. D.C.Va., 257 F. 472, 474. 

78. See 11 C.J. p 1140 notes 26, 27, 
30-32. 

79. U.S.—The Lexington. C.C.A.N.Y., 
275 F. 279, 284—The Klatawa, D.C. 
Wash., 266 F. 120, 121—The Num¬ 
ber 4, N.Y.. 161 F. 847, 850, 88 C. 
C.A. 665—The Islander. N.Y., 162 
F. 386, 386, 88 C.C.A. 511. 

80. U.S.—The Northern Queen, D.C. 
N.Y., 117 F. 906. 916. 

81. Hawaii.—Matsuno v. The Con¬ 
cord. S Hawaii Fed. 227. 231. 

08. U.S.—The Hokendauqua. D.C.N. 
Y.. 270 F. 270. 271, affirmed, C.C.A., 
270 F. 273. 



15 C.J.S. 


COLLISION 


§2 


low-powered vessels would not be so considered if 
a large number of fast and high-powered vessels 
constantly used it; the strength and nature of tides 
also and their effect on navigation as well as the 
configuration of the shores must be taken into con¬ 
sideration in arriving at a satisfactory conclusion.*^ 

The rules governing narrow channel navigation 
and specific bodies which have been held to be or 
not to be narrow channels within the requirements 
of such rules are treated infra §§ 130-135. 

Navigate, The term is defined generally in stand¬ 
ard dictionaries as to manage or direct a ship; and 
specifically in applying the Inland Rules, providing 
that under certain circumstances, a vessel must stop 
her engines and then “navigate” with caution, it 
has been construed as not requiring that the vessel 
shall keep moving.*^ 

Navigatronal visibility. Visibility as afTccting the 
speed of a vessel with reference to the distance 
within which she could be brought to a stoj) in the 
water, before any course of any vessel emerging 
from the fog on either side would cross her project¬ 
ed course alongside the fog bank at its nearest 
point.** 

Occott zvaters. As describing waters subject to 
laws of navigation for the i)urpose of preventing 
collisions at sea, all waters opening directly or in¬ 
directly into the ocean and navigable by ships, for¬ 
eign or domestic, coming in from the ocean, of 
draught as great as is drawn by the larger ships 
which traverse the open sea.** 


Popping the whip, A term used in towing par¬ 
lance to describe the maneuver wherein the helm 
of the tug or towdng vessel is put hard over so as 
to change her course sharply in one direction, there¬ 
by swinging the barge or towed vessel sharply in 
the opposite direction, so as to avoid a collision.**^ 

Range lights. The optional lights which, under 
the International Rules, may be carried by a ves¬ 
sel under way at a prescribed distance from, and in 
a certain position with relation to, the masthead 
lights are called range lights.** 

Risk of collision. As stated in Corpus Juris, 
what constitutes risk of collision under the general 
maritime law' must be decided according to the cir¬ 
cumstances of each particular case, by men of nau¬ 
tical experience.** The rules for preventing col¬ 
lisions, however, provide as follows: “Risk of col¬ 
lision can, when circumstances permit, be ascer¬ 
tained by carefully watching the compass bearing 
of an approaching vessel. If the bearing does not 
appreciably change, such risk should be deemed to 
existand various cases have specifically applied 
the rule**^ or illustrated the risk.*^ As used in the 
act of 1864, “risk of collision” does not necessarily 
mean merely certainty of collision if no efforts be 
made to avert it,*2 nor immediate danger; but it 
means chance, peril, hazard, or the danger of col¬ 
lision merely,** and there is danger or risk of col¬ 
lision w'henevcr it is clearly not safe to go on.*** 
In estimating risk of collisions, it seems that the 
possibility of the other ship being unable to com¬ 
ply with the regulations, or of her negligently de- 


83. See 11 C.J p 1141 notes 33-35. 

84. IT.S.— The TMainfleld, N.Y.. 205 

F. 730, 731. 124 C C.A. 24. 

85. U.S.—The Silver Palm. C.C.A. 
Cat.. 94 F.2d 7.'>1. 767. 

86. U.S —The Victory, D C.Va., 63 
F. 631. 636, afUrnied IS S.Ct. 149, 
16S U.S. 410, 42 L.Ed. 519. 

Tlio Slisabetli river between Nor¬ 
folk and Hampton Hoads has been 
held to be one of the ocean waters.— 
The Victory, D.C.Va., 63 F. 631, af¬ 
firmed 18 S.Ct. 149, 168 U.S. 410, 42 
UFd. 519. 

87. U.S.—The Lutcher Brown, C.C. 
A.Tex., 41 F.2d 176, 177. 

88. International Rules art 2 (e), 
26 U.S.St. at L. p 321 c 802 fi 1. 33 
U.S.C.A. § 72 (c). 

89. See 11 C.J. p 1017 note 61. 

90. U.S.—The Philadelphia. D.C.Pa., 
199 F. 299—In re Lakeland Transp. 
Co., Mich., Ill F. 601, 49 C.C.A. 491. 

11 C.J. p 1017 note 52 [a]-[f]. 

91. U.S.—The Philadelphia, D.C.Pa., 
199 F. 299, S02~-The Qeorge W. 


Roby, Mich. Ill F. 601, 611, 49 
C C.A. 481—The Newport News, D. 

C. Va., 83 F. 522, 527. 

98. U.S.—The Philadelphia, D.C.Pa., 

199 F. 299, 302—The Aurania, D.C. 
N.Y., 29 F. 98, 123 

98. U.S.—The Philadelphia. D.C.Pa., 

199 F. 299, 302—The D. S. Gropory. 

D. C.N.Y., 7 F.Cas.No 4,100, 2 Ben. 
226, 234, affirmed 9 Wall. 513, 19 
L.Ed. 787. 

“Hlsk of collision” and “danger of 
collision” 

(1) “'Rl.sk of collision' means, not 
merely certainty of collision if no 
<*ITort.s be made to avert It. but dan¬ 
ger of collision; and there is danger 
or ri.sk of collision whenever it Is 
not clearly safe to go on."—The 
Philadelphia, D.C.Pa., 199 F. 299, 302 
—The Aurania. D.C.N.Y., 29 P. 98. 
123. 

(2) “Danger of collision is, of 
course, included In risk of collision, 
but it is not all there is of it. There 
is never danger of collision other 
than by inevitable or inscrutable ac¬ 
cident, where all fully and complete¬ 
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ly obey the law. Danger of collision 
begins only when one vessel or the 
other bf>gins to depart from the 
rules established by law ”—The Mil- 
wnukee, DC.Mich., 17 F CaH.No.9,626, 
Brown Adm. 313, 331 

94. U.S.—The Philadelphia. D.C. 

Pa., 199 F. 299. 30J—The Aurania. 

D.C.N.y., 29 F. 98, 123. 

Wlien risk !■ present 

(1) When two vessels approsch 
each other either at night. In a nar¬ 
row channel, or under such condi¬ 
tions of weather as affeet the visibil¬ 
ity of lights and the h€*aring of 
sounds, there must always he some 
risk of eolllsion—The Ni*wj)ort 
News. D.C.Va., S3 F 522—Tiie Mil¬ 
waukee. D.C.Mich., 17 F CaH.No.9,626. 
Brown Adm. 313. 

(2) Tug with tow rounding bend 
held to duty to obey rule because 
there might he risk of collision — 
The Steamer Cayuga v. Hoboken 
Land, etc., Co., N.Y., 14 Wall.. U.S.. 
270, 20 L.Ed. 828—The Steamboat 
Syracuse v. Langley. N.Y., 12 Wall., 
U.S., 167, 20 L.£d. 382. 
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parting from them, is not, at least under ordinary 
circumstances, to be taken into consideration; and 
in estimating this risk one vessel is not bound to 
apprehend that the other vessel will not comply 
with the passing agreement.®^ “Risk of collision** 
has been distinguished from “immediate danger.”^® 

As to what vessels are to have the rule applied 
to them see infra § 27. 

Roadstead. A place where vessels usually an¬ 
chor.®*^ 

Running free. A vessel is said to be running free 
when she is not close-hauled within the meaning of 
the sailing rules, whether the wind be forward or 
abaft the beam.®* 

Sailing vessel. As indicated in Corpus Juris, it is 
generally a craft or vessel which is or may be im¬ 
pelled by a sail or sails;®® but in both the Tnterna- 
tional Rules and the Inland Rules every steam ves¬ 
sel which is under sail and not under steam is to be 
considered a sailing vessel but it has been held 
that the statutory provision does not operate retro¬ 
spectively. 2 

Sheer. A deviation from the line of the course in 
which a vessel should be steered, which may occur 
from causes unpreventable by the most .skillful .sca- 
man.ship but which more frequently happens from 
an unsteady helmsman.® 

Ship. As indicated in Corpus Juris, it is a gen¬ 
eral term, and in the l«iw is equivalent to “vessel,*’^ 
being the general name for all large vessels.® In a 
very broad sense or in a popular meaning, it has 
been defined as including all navigable structures in¬ 
tended for trans])ortation ;® but in its strictly nauti¬ 
cal or technical sense, it has been defined as a loco¬ 
motive machine adapted for transportation over 
rivers, seas, and oceans;*^ any vessel intended or 


used for navigation, but not of the kind propelled 
by oars, paddles, or the like;® every construction 
designed for the carriage of passengers or freight 
in navigation;® and, in a specific sense, “ship** 
applied to sailing vessels has been defined as a 
craft having three masts with cross-yards on each 
mast fitted to carry square sails on each, in addi¬ 
tion to a number of fore and aft sails.^® As stated 
in Corpus Juris, when one ship is in tow of another, 
the two ships are for some purposes by intendment 
of law regarded as one, the command or governing 
power being with the tow and the motive power 
with the tug; and thus, for the purpose of the reg¬ 
ulations for preventing collision, the tug and her 
tow arc treated as one ship, and that a steaming or 
a sailing ship according as the towing ship is under 
steam or sail.^l 

Ship channel. That part of a channel in which 
vessels move and where the water is deep enough 
for vessels of large sizc.^2 

Skag. A length of heavy chain, in a specific in¬ 
stance fifty fathoms, carried by a barge when in 
tow and intended to be dropped overboard, if oc¬ 
casion requires, to steady her in her course when 
navigating narrow channels.^® 

Starboard tack. A term used to express the di¬ 
rection in which a vessel is moving when it is un¬ 
der way with the wind on her starboard bow; also 
a tack made with the wind blowing on the starboard 
side.^4 

Steady course. Within the rules for narrow 
channel navigation, a ship is said to be on a “steady 
course,** not only when her heading docs not change, 
but whenever her future positions are certainly as¬ 
certainable from her present position and move¬ 
ments and so the phrase has been held not to 


96w U.S.—Liuke Erie Tran.sp. Co v. 
(lilehrlsl Tninsp. Co, Midi., 142 
F. 8U, 95, 73 C.C.A. 313 

96. U.S.—The T*hilftd««lphin, D C l»a.. 
199 F. 299. 302—The 1>. S Ore^ory, 
D.C.N y., 7 F.CaH.No.4.100, 2 Hen. 
226, affirmed 9 Wall. 613, 19 L Ed. 
787—The Milwaukee, D.CMioh., 17 
F.Cap.No.9,G26. 

97. XT.S.—The Willard Snulsbury. D. 
C.Masa., 29 F.Cas.No.l7.6Sl, 1 
Lowell 194, 196. 

98. U.S.—The Queen Elizabeth, D.C. 
N.Y., 100 F. 874, 876, reversed on 
other grounds 122 F. 406, 69 C.C.A. 
846, certiorari denied 23 S.Ct. 866, 
190 U.S. 560, 47 L.Ed. 1184. 

■tx polnta off tho wind 

A Bchooner running six points off 
the wind held to be running free.— 
Crowel V. Radama, C.C.Me., 6 F.Cas. 


No.3.442, 2 Cliff. 561, affirmed 20 F. I 

Ca.s.Nu.l 1,521, 3 Ware 307, I 

99. See 11 C.J. p 1019 note 67. 

1 . u S.—U. S. V. Miller, D.C.N.Y., 26 
P. 95, 98. 

11 C.J. p 1019 note 71. 

2. IT.s —The Captain W>bcr, Cal., 
89 F. 957, 32 C.C.A, 452. 

3. U.S.—The Steamer New Philadel¬ 
phia, N.Y.. 1 Black. 62, 74, 17 L.Ed. 
S4. 

4. See 11 C.J. p 1019 note 77. 

6. U.S.—IT. S. V. Open Boat, C.C.Me., 
27 P.Caa.No.16,967, 6 Mason 120, 
137. 

a U.S. — Cope V. Vallette Dry Dock 
Co.. La., 7 S.Ct. 336, 119 U.S. 625, 
629, 30 L.Ed. 501—Fredericks v, 
James Rees & Sons Co., Pa., 136 F. 
730, 733, 68 C.C.A. 368. 

57 C.J. p 1147 notes 26-27. 
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7. N.Y.—Warn v. Easton, etc.. 
Transit Co., 2 N.Y.S. 620. 622. 

8. Mass.—Barker v. Fairhaven, 163 
N.E. 901, 902, 265 Mass. 333. 

9. U.S.—In re Raft of Cypres.s 
Logs, D.C.Tenn., 20 F.Cas.No.ll,- 
627, 1 Flipp. 643, 545. 

10. U.S.—Swan v. U. S., 19 Ct.Cl. 61, 
62. 

11. See 11 C.J. p 1019 note 80. 

18. U.S—The Oliver, D.C.Va., 22 P. 
848, 849. 

13. U.S. — The Lutcher Brown, C.C. 
A.Tex., 41 F.2d 176. 

14. U.S.—Burrows v. Gower, D.C. 
Mass., 119 F. 616. 

15. U.S.—Commonwealth & Domin¬ 
ion Line v. U. S., C.C.A.N.Y., 20 P. 
2d 729. 731, certiorari granted U. 

I S. V. Commonwealth & Dominion 
I Line, 48 S.Ct. 169, 275 U.S. 621, 72 
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mean unchanging course, or holding one’s course 
and speed,for a steady course may involve many 
changes of heading and it is sufficient if these can 
with accuracy be foretold.^ 

Steamboat. Any vessel used in navigation or 
afloat in navigable water, and propelled wholly or 
in part by steam, or by any machinery or power 
other than sails or oars,^® whether the power be 
applied in one part of the vessel or another, and 
whether the vessel uses the auxiliary power of sails 
or relies solely on steam.i® 

Steamboat channel. The channel upon which 
commerce on the river by steamboats or other ves¬ 
sels is usually conducted; where boats ordinarily 
run in carrying the commerce of the river.-^^ 

Steamer. A vessel propelled by steam, whether 
a freight, passenger, or war vessel,but usually 
referring to large vessels, especially large iron 
steamships in contradistinction to small water 

craft.22 

Steamship. A ship provided with steam power 
generally used, analogously to “steamer,” as refer¬ 
ring usually to large vessels, especially iron steam¬ 
ships, in contradistinction to small water craft. 

Steam vessel. In both the International Rules 
and the Inland Rules every vessel under steam, 
whether under sail or not, is to be considered a 


S2 

steam vessel; but the statutory provision has been 
held not to operate retrospectively.^® “Steam ves¬ 
sel” may include any vessel propelled by machin- 
ery.26 Under the circumstances of each case, par¬ 
ticular craft have been held to be “steam vessels,“27 
while others have been held not to be;-® and also 
under special circumstances “steam vessel” has been 
contrasted with, or distinguished from, “motor 
boat” see supra note 77. 

Storm. Defined by Webster as a disturbance of 
the atmosphere, attended by wind, rain, snow, hail, 
sleet, or thunder and lightning, hence, often, a 
heavy fall of rain,- snow, or hail, whether accom¬ 
panied with wind or not. ‘A storm has been said to 
blow at the rate of sixty to eighty miles an hour.-® 

Tribord. A French nautical term meaning “star- 
board.”^® 

Unavoidable accident. That which a person 
charged with an offense could not jiossibly prevent 
by the exercise of ordinary care, caution, and mari¬ 
time skill.®! 

Under sail. Ajiplied to vessels propelled exclu¬ 
sively by sails, the term is defined in Corpus Juris 
as meaning with sails set, especially, under sail¬ 
way;®® but under jiarticular circumstances, it has 
been applied to craft propelled by steam as well as 
sails;®® and it has been said that a vessel propelled 


Li.Ed. 40,5, reverHed on other 
K^rounds 49 S.Ct. 183, 278 U.S. 427, 
73 Li.Kd. 439. 

16. TT.S.—('•lyde-Mallory Lines v. 
New York Cent. R. Co.. C.C.A.N.Y., 
83 F.2d ir>8. IfiO, modifyinji, D.C.. 
The N. Y. Central No. 31, 11 F. 
Supp. 1003. 

17. U.S.—Commonwealth & Domin¬ 
ion Line V. U. S., C (\A.N Y., 20 F. 
2d 72‘J, 731, certiorari granted U. 
S. V. Commonwealth & Dominion 
Line, 48 S Ct. 159, 275 U.S. 521, 72 
L.Fd. 405, reversed on other 
grounds 49 S.Ct. 183. 278 U.S. 427, 
73 L.Ed. 439. 

1& See 11 C.J. p 1020 note 90. 

19i N.Y.—Fitch v. Livingston, 6 N. 
Y.Super. 492, 506, affirming 7 How. 
Pr. 410. 

Does not Inelnde a boat not pro¬ 
pelled by its own steam; hence a 
canal-boat cannot become a steam¬ 
boat through being moved by a 
steam tug.—Ruekley v. Brown, C.C. 
Pa., 4 F.Cas.No.2,092. 8 Wall.Jr. 199. 

90. U.S.—Iowa v. IllinoiH, 13 S.Ct. 
239, 147 U.S. 1, 2, 37 L.Ed. 55. 

Sl> N.Y.—Campbell v. Jlmenes, 27 
N.Y.S. 361, 7 Misc. 77. 79. 

02. U.S.—The Saxon, D.C.S.C., 269 F. 
689, 641. 


Ferryboat 

A steam ferryboat carrying pas¬ 
sengers has been held to be n 
“steamer” since it is a vessel propel¬ 
led in whole by steam.—The NRs.sau, 
N.Y., 188 F. 46, 47. 110 C.C.A. 184. 

23. U.S.—Swan v. U. S., 19 Cl.Cl. 51, 
62. 

24. U.S.—The Saxon. D.C S.C.. 269 F. 
639, 641. 

25. U.S.—The Captain Wel»er, Cal.. 
89 F. 957, 32 C C.A. 452 

26. Tf.S —The Ida B. Conway, D.C 
Md., 22 F.2d 182, 183 The Alice 
M. Guthrie, D.C.Va.. 257 F. 472, 
474. 

Wash.—Sea Products Co. v. Puget 
Sound N«v. Co., 71 l’.2d 43, 45. 19J 
Wash. 276. 

11 C.J. p 1020 note 95. 

27. Bold to be “steam ▼essels” 

(1) A launch.—The Nimrod, D.C 
Ala., 173 F. 520, 625. 

(2) A schooner propelled by small 
power boat made fast to her stern.— 
The Ida B. Conway, D.C.Md., 22 F.2d 
182, 183. 

(3) A tug and a ferryboat both 
propelled by machinery.—Sea Prod¬ 
ucts Co. V. Puget Sound Nav. Go., 71 
P.2d 43, 191 Wash. 276. 

(4) A vessel more than eighty-sev¬ 
en feet long, propelled partly by sail 
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and partly by gasoline engines.—The 
Alice M. Guthrie, D.C.Va., 257 P. 472, 
474. 

28. Beld not to be “steam ▼essels” 

(1) A barge, after she has left (he 
low and before she finally swings 
to anchor held not “a vessel pro¬ 
pelled by inaehinerv,” hence not a 
“steam ves,sel,” hi-eniise she has no 
motive power nor means to regulate 
her course and speed, except by an¬ 
choring —The Violetta. N.Y., 153 F. 
1023. 82 C(\A. 678. 

(2) A mass of seventeen canal- 
boats and two tugs, fastened lo- 
gc‘ther, even if that is U> he deemed 
a single vessel held not to be a 
"steam vessel” within the sailing 
riile.s.—Mlllhank v. The A. P. Cran- 
mer. D.C.N.Y., 1 F. 255, 256. 

29. U.S.—The Snap. DC.Vu., 24 F. 
292. 

30. U.S.—The Charles Tiherghlen, 
D.C.N.Y.. 143 F. 676. 

31. U.S.—Lucas v. The Thomas 
Swann, D.C Ohio, 15 F.Cas.No.8,688, 
6 McLean 282, 2S8. 

11 C.J. p 1021 note 9. 

32. See 11 C.J. p 1021 note 10. 

33. U.S.—Belden v. Chase, N.Y., 14 
S.Ct. 2j^4, 160 U.S. 674, 695, 37 L. 
Ed. 1218. 
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by steam is to be considered as under sail and with 
the wind at all times.®^ “Under sail'* has been con¬ 
trasted with, or distinguished from, ''at anchor*’36 
and “carrying sail/’^® 

Under way. As stated in Corpus Juris, the gen¬ 
eral meaning of the phrase is having headway so as 
to progress through the water but within the 
International Rules and the Inland Rules a vessel 
is “under way” when she is not at anchor, or made 
fast to the shore, or aground.^* The phrase has 
been distinguished from “carrying sail”^'*^ and “hav¬ 
ing way upon her.”^® 

Vessel. Defined in Corpus Juris, generally, as 
any structure, especially a hollow one, made to float 
on the water for purposes of navigation or one 
used, or capable of being used, for transportation 
upon water 2 and within navigation or sailing 
rules held to include dredges and scows,^^ but not 
to include a rowboat.^^ 

Visible. As used in the sailing rules, the word 
means visible on a dark night in a clear atmos- 
phere.^S 

U'ind aft. By wind “aft” is meant a wind at 
least four points abaft the beam;*® or, as other¬ 
wise stated, not more than two and one-half points 
from directly afl.'^^ 

Many other terms of which judicial definitions 
are not found are defined in standard dictionaries 
quoted in Corpus Jtiris, such as “abaft,” “abaft the 
beam,” “abreast,” “aft,” “aground,” “alee,” “aport,” 
“astarboard,” “astern,” “aweather,” “beam,” “beat¬ 
ing,” “berth,” “bow,” “bow on,” “brace up sharp,” 
“bring about,” “close to the wind,” “craft,” “end 
on,” “ferryboat,” “flat” o- “flats,” “foul,” “foul 

34. Mo.-—K no wit on v. 

Mo. IIS. in", 52 .Am.l> 

35. Mo.—Know It on v. 
pra. 

3a U.S—Bfldon V. 

S.rt. 264, 150 U.S. 671. CJ.-i, : 

Ed. 121S. 

37. Soo 11 C.J. p 1021 note 11. 

38. U.S.—The Atkins llutt:hcs. D.C 
N.Y.. lyi) F. y:?S—Tho AuivUm. I)(^ 

Isa F. 341, 343—The Niiniod, 

D.t’.Ala., 173 F. 520. 

Vo3selB nndsr way 

(1) Vessels being: towed. 

U.S—The Soandinaviu, U.O.N.T., 11 

F.2d 54 2. 

Wash.—Novak v. 

InB Uorp(»ration, 

Wash. 526. 

(2) Other oases are set out in 11 
C.J. p 1021 note 14 fa], [cJ-Uj. 

TMiala Bot UBder way 

(1) A steam vessel lyinff with her 
nose aftainst the hank of a stream 
and holding her position against the 


berth ” “foul hawse,” “free,” “full and by.” “full 
sail,” “go about,” “going before the wind,” “hard 
alee,” “hard aport,” “hard astarboard,” “hard 
aweather,” “hard up,” “have a free wind,” “head 
on,” “head to wind,” “headway,” “heave in stays,” 
“heave short,” “heave to,” “helmsman,” “hove in 
stays,” “in stays,” “jammed on the wind,” “keep 
away,” “larboard,” “large,” “leeward,” “leeway,” 
“lie to,” “luff,” “near,” “off the wind,” “on the 
bowline,” “on the wind,” “passing,” “point,” “port,” 
“port hand,” “port hand buoy,” “port tack,” “ride,” 
“sailboat,” “sail close to the wind,” “sail free,” “sea¬ 
going,” “slack in stays,” “stand by,” “starboard,” 
“starboard hand,” “starboard hand buoy,” “sta¬ 
tionary,” “stem,” “stern,” “tack,” “tow,” “tug,” 
“veer,” “wear,” “windward,” “yacht,” and “yaw.”48 

b. Terms Discussed or Employed but Not De¬ 
fined 

still other maritime terme diacuased or employed 
but not apecifically defined are liated alphabetically in 
thia aubdiviaion. 

Many other terms have been employed, but not al¬ 
ways in terms defined, in decisions discussing colli¬ 
sions, such as: “Act of God” see 1 C.J.S. p 1423 note 
29-p 1431 note 2S, “anchor” see 3 C.J.S. p 1065 notes 
98-6, “anchor watch” see 3 C.J.S. p 1065 notes 10- 
13, “at anchor” see Anchor 3 C.J.S. p 1065 note 1, 
“at sea” see At 7 C.J.S. p 155 notes 73-82, and p 164 
notes 29-36, “barge” see 9 C.J.S. p 1542 notes 60- 
80, “blast” see 11 C.J.S. p 361 note 1, “boat” see 
11 C.J.S. p 372 notes 50-67, “boats under steam, 
“brisk “canal boat” see Boat 11 C.J.S. p 

372 note 68-p 373 note 73, “carry (a while light), 
“carrying sail,”^- “cautious navigation,”^3 “change 

47. U.S.—The Gov. Ames. Mass., 187 
P. 40, 43, 109 C.C.A. 94. 

48. See passim 11 C.J. p 1012 note 
31-p 1022 note 24. 

49. Boats In tow of a staamor 1b- 
clnded by tba phrase 

U.S.— The Pennsylvania, D.C.N.Y., 19 
P.CaH.No.10.946, 3 Ben. 216. 
sa A wind blowingr at twenty-two 
miles an hour held a brisk wind 
U.S.—The Snap. D.C.Va.. 24 F. 292. 
61. U.S.—The Wanata, D.C.N.Y., 29 

P.Ciis.No.l 7,138, 4 Ben. 310, af¬ 

firmed 95 U.S. 600. 24 L.Ed. 461. 

68 . U.S.—Belden v. Chase. N.Y., 14 

S.Ct. 264, 150 U.S. 674, 37 L.Ed. 
1218. 

“Under sail" distinguished see supra 
note 36. 

“Under way" distinguished see supra 
note 39. 

63. Dependent on olronmatanoei 

“What would be the ‘cautious’ 
navigation required after a vessel 
had reduced her speed as required by 


Sanford, 
64!). 

Santord, 
Cha.sf, N.y., 


32 


Fishermen’s I’nek- 
52 P.2d 336. 181 


current by the movement* of her 
wheel.—The Ruth. Or., 186 F. 87, 108 
C.C.A. 199. afflrminp, D.C., 178 F. 749. 

(2) Other eases are set out Ir 11 
C.J. p 1021 note 11 tb]. 

3D. U.S.—Belden v. Chase. N.Y., 14 

set. 264. 150 U.S. 674, 69.5, 37 L. 
Ed. 1218. 

40. U.S.—Burrows v, Gower, D.C. 
Mas.s.. 119 F. 616. 

41. S<*e 11 C.J. p 1021 note 16. 

42. NY. — Reinhardt v. Newport 
Flying Serviee Corporation, 133 N. 
E. 371. 372, 232 N.Y. 115, 18 A.L. 
It. 1324. 

43. II S.—The Kennebec, 

167 F. 847, 856. 

44. Pa.—Fischer v. Camden Ferry, 
etc.. Co.. 16 A. 634. 124 Pa. 164. 

4A See 11 C.J. p 1022 note 17. 

4a U.S.—The Aurania, D.C.N.Y., 29 
P. 98, 107. 

11 C.J. p 1022 note 19. 
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of course” see infra §§ 43, 123, "coaster” see 14 C 
J.S. p 1302 note 64, "coasting vessel” see Coast 14 
C.J.S. p 1301 note 61, “compulsory pilotage” see in¬ 
fra § 10 b, and the C.J.S. title Pilots § 7, also 48 
C.J. p 1192 note 13-p 1193 note 26, “deviation from 
course,”®^ “errors in extremis” see infra § 155, “ex¬ 
cessive speed,“exhibit (flare-up light),”®® 
“fault,“fishing boat, craft, or vessel” see infra 
§ 53, “flare-up light;”®® “following vessel,”®® “for¬ 
ward of her beam” see infra § 124 b, "giving 
way,”®® “high wind,”®^ “inland waters” sec infra 
§ 26, “lying at anchor” see Anchor 3 C.J.S. p 1065 
note 2, “meeting end on” see infra §§ 41, 47, 
“ ‘meeting head on' or ‘nearly head on,’ ”®2 “mod¬ 
erate speed” see infra § 121, “nearing a bend,”®® 
“necessary” see infra § 49, “negligence” see infra 
§§ 6-11, ‘'not under command,”®^ “obstruction of 
channel,”®® “ocean-going” and “ocean-going steam¬ 
er,”®® “on pilotage duty,”®^ “open boat,”®® “other 


small craft of light character,”®® "past and clear,”"^® 
“proceeding,”71 “safe and practicable” see infra § 
137, “sailing free,”7® “sail vessels,”73 “starboard 
hand rule,”74 “steamer carrying sail,”7® “steam ves- 
.sel under steam,”7® “suction,”77 “tripods,”7® “tug 
and tow” see infra § 60, “vessel ‘stopped and hav¬ 
ing no way upon her,’ ”7® “vessel when at an¬ 
chor,”®® “when in sight of each other,”®^ and 
“wind . . . ‘abaft the beam.* 

§ 3. What Law Governs 

The governing law may be different where a colli¬ 
sion occurred in foreign waters than where one took place 
on the high seas and where rights and liabilities, as con¬ 
trasted with matters of remedy and procedure, are in¬ 
volved. 

What law governs the damages recoverable is 
discussed infra § 176. 

Collision on hujh seas. In cases of collision be¬ 
tween ships of different nationalities on high seas 


rule 15, or what precaution.*? .should 
be taken by ve.saela approaching each 
other in a fog. would depend upon 
the .special circumstan<'ea, and In the 
determination of any question aris¬ 
ing out of the navigation of colliding 
ve.sael,s. where the regulations pre- 
scnlied by congrcs.s do not cxpres.sly 
apply, resort must be had to the sail¬ 
ing u.sages and principles of nnv iga- 
tion which arc not supenseded l»y the 
po.sitive terms of the statute. These 
rules or sea laws dofliiing the pre¬ 
cautions required hy good s<’aman- 
ship and cautious navigation are to 
bo deduced from the de<*isions of 
courts of ndmiralty, and are not to 
be regarded as superseded, except in 
so far ns they are inconsistent with 
the statutory regulations.”—In re 
Lakeland Transp. fo., Mich., Ill F. 
fiOl. GOJl. 4!) C.C.A 481. 

54. ^nllliig not such deviation 

“A clufau-liaiilcd ves.sel is justified 
in luffing so as to bring her, after 
she has sighted another vessel, as 
<*lose to the wind as she ean ^et so 
as to riunain under command, and 
sueh luffing is not a deviation from 
her course that will relieve the other 
vess“l, having the wind free, from 
the duly of gel tins out of her way.” 
—The Emily B. Maxwell. Mich, 96 
F. 9!)9, 1002, 37 C.C\A. 658—11 r..T. p 
1023 note 46. 

55. U.S.—In re Clyde SS. Co.. D.C N. 
Y.. 134 F. 9.5—.Southern R. Co. v. 
IT. S.. 45 Ct.Cl. 322. 

11 C.J. p 1023 note 48. 

55. U.S.—The Wanata, D.C.N.Y., 29 

P.Cas.No.17.138, 4 Ben. 310, af¬ 

firmed 96 U.S. 600, 24 L.Ed. 461. 
57. U.S.—The Jean Bart, DC.Cal., 

197 F. 1002. 

See also infra §$ 6-11. 

Sa U.S.—The Kaiserin Maria The¬ 
resa. N.Y.. 149 P. 97. 98, 78 C.C.A. 
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681, eertiorarl dcni(‘d 27 S.Cl. 786. 
201 TT.S. 671. 51 L.Ed. 673. 

59. IT.S.—The Venetian, D.C.Mass., 
20 F. 460. 

60. Term construed 

The term “giving way,” within the 
meaning of ihe proposition that 
sle*nn \*.'?sel.s mii.*--t «ive wav to a 
sailing vessel, does not mean putting 
lie* m ini tn puil iiml r ;ill einaiin- 
slaiiees. l»ut porting or slariaiarding 
the helm, as the exigeiicie.s may re¬ 
quire.—Lockwood v. Lashell, 19 T*a. 
344. 

61. Twenty-two mile wind does not 
constitute 

U.S—The SriJip, D.C.Va., 24 F. 292. 

52. U S —Brown v, Slaiison, 7 Wall 
656, 19 I..Ed. 157. 

11 C.J, p 1024 note 62. 

63. U.S.—The Zouave. D.C.N Y., 90 
F. 440, 448. 

64. IT.S.—Burrows v. Gower, D.C. 
Mass., 119 V. 616. 

11 C.J. p 1024 note 68. 

65. N.C.—Glllikin v. Lake Drum¬ 
mond Canal Co., 60 S.E. 654. 147 N. 
C 39, 41. 

66 . U.S.- Relden v. Chase, N.Y., 11 
set. 264, 150 U.S. 674, 695. 37 L 
Ed. 1218. 

67. U.S.-The Ilaverton, C.C La.. 31 
P. 563, appeal dismissed 11 S.Ct 
35, 137 U.S. 145, 34 L Ed. 603. 

68. U.S. — U. S. V. Open Boat, C.C. 
Me., 27 F.Cas.No.15,967, 6 Mason 
120, 134. 

11 C.J. p 1025 note 73. 

83 . U.S.—U. S. V. The Mol lie, C.C. 

Tex., 26 F.Cas.No.15,795, 2 Woods 
318. 

70. U.S.—The Mary E. Morse. D.C. 

Mass., 179 F. 945. i 

See also infra 5 57. | 
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71. U.S—Miner v. The Siinnyside. 
Mich., 91 U.S 208, 23 L.Ed. 302. 

72. U.S.—The Queen Elizabeth, D.C 
N.Y , 100 P. 874, reversed on other 
grounds 122 P. 406, 59 CCA. 345, 
certiorari denied 23 SCt. 855, 190 
U.S. 560, 47 L.Ed. 1184—The Rolf. 
D.C.N.Y., 47 F. 220, affirmed 50 F. 
478. 1 C.C.A. 531. 

73. U.S—U. S. V. Miller, D.C N.Y.. 
26 F. 95. 

74. U.S — I*enn.sylvHnla R Co. \. 
Magee. D.(\N.y., ISO F. 277. 

75. ITS.—Belden v ('base, N.Y., 14 
S.tn. 264. 150 U.S. 674. 695, 37 L 
Ed 1218. 

70 . TT S—Millhank v. The A. I*. 
Craiirner, DC N.Y., 1 F 255. 

77. U.S—The Wenry W. Oliver. D.C. 
Ohio, 202 F. .'Mhl. 309—Th.* Slf. D. 
CPa.. 181 F 412. 416 - The Ohio. 
Mn h. 91 F. 547. 551, 33 C.C A. 667 

78. U.S ”• Mitehell Transp. Co. v 
Green, Mleh.. 120 F. 49. 56 C.C.A 
4r*r). 

79. U.S.- Burrows v. Gower, D.C 
Ma 8 .s.. 119 F. 616. 

80. A dredge hi ld, and fixed, rigid1.\. 
to the hot lorn by spucl.s held ln<'liK!e(l 
hy phrasi' "vessel when at aiielHir"-- 
The Kennebec, D.GN.Y., 167 F. 847, 
S5.5. 

81. Time for use of signals 

"The tiTin ‘when in sight of each 
other' is to be t alien in Its usual 
sense, meaning that signals are to be 
used when ve.sseJs are sufficiently 
near each other to make the use of 
signals necessary to an understand¬ 
ing of each other’s course.”—The Au¬ 
relia. D.C.Cal . 183 F. 341, 345, quot¬ 
ing Spencer Maritime Coll, fi 75. 

82. U.S.—Plan V. The Buffalo, D.C. 

Mich., 11 F.Ca8.No.5.927. Newb. 

Adm. 116. 121. 
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not within the jurisdiction of any nation, the gen¬ 
eral maritime law as understood and administered 
in the courts of the country in which the litigation 
is prosecuted will govern, subject to the qualifica¬ 
tion that persons in charge of either ship will not 
be open to blame for following the sailing regula¬ 
tions and rules of navigation prescribed by their 
own government for their direction on the high 
seas, and to the further qualification that where the 
maritime law as administered by both the nations 
to which the respective ships belong is shown to be 
the same as to any matter of liability or obligation, 
it will be followed, although different from the law 
of the forum.®3 The first of the foregoing qualifica¬ 
tions is now rarely applicable, since because of the 
adoption of the international rules by the principal 
maritime nations of the world such rules have, 
as noted infra § 27, become virtually a part of the 
maritime law and will be presumed to be binding 
on foreign as well as domestic ships, unless the con¬ 
trary is made to appear. Where the law of both 
countries to which the colliding ships belong, as 
well as of most other maritime nations, allows re¬ 
covery for wrongful death on the high seas, there 
is no good reason for not recognizing it as the 
general maritime law applying to the accident.*^^ 

Where a collision occurs on the high seas between 
vessels of the same nation, the law of that nation 
will, if shown, be applied in the courts of the United 
States.*^ 

Collision in foreign 7valcrs, Where a collision 
occurred in foreign waters, the rights and liabili¬ 
ties of the parties will depend on the law of such 
waters as construed by the courts of the foreign ju¬ 
risdiction.®® However, if such law is not jiroved, 
the law of the forum may be applied.®"^ Also, in 
matters of procedure and remedy the lex fori pre¬ 
vails over the lex loci delicti, especially where, in 
an American court, a question arises between an 


American citizen and an American ship and the 
American ship is the property of the United States 
and not subject to foreign law.®® 

Statutory limitation of the liability of the ship¬ 
owner, which is treated at length in the C.J.S. title 
Shipping §§ 239-257, also 58 C.J. p 633 note 94-p 
682 note 37, is governed by the law of the forum, as 
it relates to the remedy, rather than to the right or 
liability, and it docs not impose, but only limits an 
existing, liability.®® As noted in the C.J.S. title 
Shipping § 240, also 58 C.J. p 637 notes 64-72, 
where the enforcement and limitation of liability 
arc sought in the courts of this country, such courts 
will apply the United States Limited Liability Act 
to foreign vessels and foreign collisions. 

Action at common la7v in state court. According 
to the decisions of some state courts, where a colli¬ 
sion took place in navigable waters, the rights of 
the parties arc measured by the admiralty law and 
rules, even though the action is one at common law 
in a state court for damages;®® but, according to 
earlier decisions of other state courts, the ordinary 
rules of negligence, rather than the rules obtaining 
in courts of admiralty, are to be applied in such an 
action.® 1 

§ 4. - Great Lakes and Connecting Wa¬ 

ters 

Rights and liabilities arising out of collisions on the 
Great Lakes and connecting waters are governed, not by 
international rules, but by American or Canadian rules 
accordingly as the maneuvers of the vessels took place 
in American or Canadian waters. 

The Revised International Rules and Regulations 
of 1885 are inapi)licablc to the navigation of the 
Great Lakes and connecting waters, and the rights 
and liabilities arising out of collisions thereon are 
governed by the American rules in so far as the 
maneuvers of the vessels took place in American 
waters,®® and by the Canadian rules in so far as 


83. U.S —The BrlRtmland, Pa., B S. 
Ct. 860. 114 U.S 356, 20 L.13d. 152. 

11 C.J. p 1088 notes 67-69. 

84. U.S.—-The Presidente Wilson. D. 
C.Maas., 30 F.2d 466—The lluenos 
Aires, C.C.A.N.Y.. 5 F.2d 4 25. af- 
flrmluK, D.C., The Windrush, 286 F. 
251. 

85. U.S.—The Scotland. N.Y., 105 U. 
S. 24, 26 L.Ed. 1001. 

11 C.J. p 1039 note 73. 

88 . U.S.—rtoyal Mail Steam Packet 
Co. V. Companhia De Navegaco 
Lloyd Brasilelro. D.C.N.Y.. 31 F.2d 
767—Standard Oil Co. of New York 
V. Tampico Nav. Co., D.C.N.Y.. 21 
F.2d 796. 

11 C.J. p 1029 note 76. p 1045 note 
69 [a]. 


International Bnles, and not Zn- 
land Pilot Bnlee, have been held to 
povern the navlKation of vessels in a 
Japanese harbor.—The Havre Maru, 
DCN.Y.. 16 F.2d 483. affirmed, C.C. 
A., The Hallgrim, 20 F.2d 720. 

87. U.S.—The Seotland, N.Y., 105 U. 
S. 24. 26 L.Ed. 1001. 

88 . U.S.—Galef v. U. S., D.C.S.C., 26 
F.2d 134. 

89. U.S.—Iloyal Mail Steam Packet 
Co. V. Companhia De Navegaeo 
Lloyd Brasilelro, D.C.N.Y., 31 F.2d 
767. 

90. Wash.—Sea Products Co. v. 

Puget Sound Nav. Co., 71 P.2d 43_ 
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Novak V. Fishermen’s Packing Cor¬ 
poration. 62 P.2d 336, 184 Wash. 
526. 

91. N.Y.—Hoffman v. Union Ferry 
Co., 68 N.Y. 385, affirming 4 Hun 
274. 

N.C.—Smith v. Norfolk, etc., R. Co., 
68 S.E 799, 146 N.C. 98. 122 Am. 
S.R. 423. 

Va.—^Union SS. Co. v. Nottingham, 17 
Gratt, 116, 68 Va. 115, 91 Am.D. 
378. 

98. U.S.—The New York, Mich., 20 
S.Ct. 67, 176 U.S. 187, 44 L.Ed. 126, 
reversing 82 F. 819, 27 C.C.A. 164— 
The North Star, Mich., 62 F. 71, 62 
C.C.A. 262. 
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the maneuvers took place in Canadian waters.*® I identical, the question as to which law governs is of 
However, as the rules of navigation arc practically I little moment.** 


n. OENEBAL HAEITIME LAW WITH BEFEBENOE TO COLLISION 


§ 5. In General 

The general maritime law with reference to col¬ 
lisions between vessels is treated infra §§ 6-21. 
The respective liabilities of a vessel and the owner 
of a bridge for damages arising from a collision 
between the vessel and the bridge arc stated in the 
C.J.S. titles Shipping § 77, also 45 CJ. p 464 note 
97, p 465 notes ^-3, and Navigable Waters § 35, 
also 45 C.J. p 460 notes 33-43. 

§ 6. Negligence or Fault 

Liability for injury or damage arising from a collision 
is predicated on some fault, negligence, or misconduct 
which caused the collision. 

The mere fact that one vessel strikes and damages 
another does not of itself make her liable for the 
injury; in order to create a liability on the part of 
a ship or her owners for damage by collision the 
collision must be caused by some negligence, fault, 
or misconduct, for which the owners or those in 
charge of the ship arc responsible.®® A noncollid¬ 
ing vessel is liable for a collision between two other 
vessels where, by her faulty maneuver, she forced 
the others into collision.®® 

§ 7. - Degree of Care Required 

A mariner may not relax in hie care and vigilance to 
avoid a collision nor may he use less care and nautical 
skill than, in the light of the known danger, a competent 
mariner of ordinary prudence and skill would exercise 
under similar circumstances. 

The maritime law is rigid in exacting unremitting 
^^igilance and care on the part of those intrusted 
with the navigation of vessels of every kind to avoid 
accidents of collision, and any negligence, inatten¬ 
tion, or want of skill resulting in injury to others 
will entitle the sufferer to remuneration;®'^ and 
mariners cannot establish a rule of conduct which 


will excuse them from exercising every effort in 
their immediate power and control, using due care 
and caution and display of nautical skill, to avoid 
or prevent injury.®® However, the degree of care 
required is measured by the circumstances or condi¬ 
tions to be guarded against; and the test of wheth¬ 
er a mariner has used due care is whether, in the 
light of the known danger, he has, in the taking of 
precautions to avert such danger, exercised the 
care, caution, judgment, and nautical skill which a 
competent mariner, of ordinary prudence and skill 
and with reasonable foresight, would exercise un¬ 
der similar circumstances.®® 

The degree of care required of a tug is consid¬ 
ered below in § 61, and the degree of care exacted 
of a tow is stated in § 62. 

§ 8. - What Constitutes Negligence or 

Fault in General 

Fault, misconduct, or negligence need not be Inten¬ 
tionally wrongful; it may consist of an error of judg¬ 
ment in navigation which a careful and prudent navigator 
would not have made; but it is not to be ascertained or 
measured by afterthought suggested by the collision It¬ 
self or subsequent knowledge. 

To constitute misconduct in the management of 
a vessel, it is not necessary that the conduct should 
be intentionally wrongful.^ A navigator is liable 
for an error of judgment which a careful and pru¬ 
dent navigator would not have made; but he is not 
liable for all errors of judgmentand in a libel 
proceeding for collision the court shfuild not sub¬ 
stitute its judgment for that of the master of a 
vessel where the latter had a fair choice between 
possible courses.® In ascertaining whether there 
w^as a fault of navigation imposing liability, the 
question to be determined is whether, at the time 
and under the circumstances, and irrespective of 


93 . xj.S. — The Lanadowne, D.C. 
Mich., 106 F. 436. 

11 C.J. p 1039 note 80. 

94. N.Y.—The New York. Mic-h., 20 
S.Ct. 67, 175 U.S. 187, 44 L.Ed. 126, 
reversing 82 P. 819, 27 C.C.A. 154. 

96. U.S.—Sturgis v. Boyer, N.Y., 24 
How. 110, 16 L.Ed. 691—Peters v. 
Warren Ins. Co., Mass., 14 Pet. 99, 
10 L.Bd. 371—The Gallia, D.C.N.Y., 
196 F. 509. 

11 C.J. p 1026 notes 94-96. 

Vault wldoh is a oanas, rathsr than 
a ooBditlOBa of tbs collision is essen¬ 


tial.—The Perseverance, C.C.A.N.Y., 
63 P.2d 788, certiorari denied Cornell 
Steamboat Co. v. Lavender, 53 S.Ct. 
692, 289 U.S. 744, 77 L.Ed. 1490. 

99. U.S.—The Brothers. D.C.Ill., 30 

P. 76. 

97. U.S.—^Ward v. Ogdensburgh, D. 
C.Ohio. 29 F.Cas,No.l7,168, 6 Mc¬ 
Lean 622, affirmed 21 How. 672, 16 
L.Ed. 219. 

11 C.J. p 1029 note 81. 

99. U.S.—The President Madison, D. 

C.Wash., 13 F.Supp. 692, affirmed, 
C.C.A., 91 F.2d 836. 
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99. U.S —The President Madison, 
supra. 

11 C.J. p 1029 notes 78. 79, 83. 

1. U.S.—The Hamburg. N.Y., 204 F. 
690. 123 C.C.A. 68. 

11 C.J. p 1029 note 80. 

2 . U.S.—The Old Reliable. C.C.A.Pa., 
269 F. 725. 

3. U.S.—The Mohegan. C.C.A.N.Y., 
28 F.2d 79.6—The Claremont, D.C. 
N.Y.. 12 F.Supp. 288, affirmed. C.C. 
A., Reiss S. 8. Co. v. The Clare¬ 
mont, 80 P.2d 1017—The Provi¬ 
dence. D.C^N.Y.. 3 F.Supp. 461, af¬ 
firmed. C.C.A., 67 F.2d 866. 



COLLISION 


15 C.J.S. 


§ 8 

results, there was a lack of good seamanship or of 
reasonable and prudent navigation.^ A suggestion 
emanating from the collision itself or from subse¬ 
quent knowledge that the collision might have been 
avoided by taking a certain possible precaution does 
not necessarily indicate that there was a prior duty 
to take such precaution,^ or that there was negli¬ 
gence in not taking it.® 

One vessel cannot be held in fault for taking a 
course in obedience to a request from the master of 
the other vessel.^ 

§ 9. - With Respect to Ship 

Fault or negligence nnay consist of a lack of due dili¬ 
gence or ordinary care in ascertaining and remedying a 
defect in a ship or its equipment which resuits in a col¬ 
lision with another ship. 

As Stated infra § 16, a collision is regarded as an 
inevitable accident where it is caused solely by a 
latent defect in a vessel or its equipment which 
could not have been discovered by reasonable in¬ 
spection. 

Structure and condition. Where the improper 
construction or condition of a vessel causes a colli¬ 
sion and the condition might have been ascertained 
and remedied by the exercise of ordinary care, the 
vessel will be held in fault for the collision.® 

While vessels moored at piers must be of suffi¬ 
cient strength to bear without injury the ordinary 
liressiire or contacts which may reasonably be ex¬ 
pected to come on them from vessels moored or 
landing alongside,® and the fact that the injured 
boat was a weak one and no loss would have been 
sustained if it had been stronger may affect the 
amount of damages recoverable,^® it is not a de¬ 


fense where the collision was due to the carelessness 
of defendant.il 

Equipment, A vessel should be fitted with proper 
appliances which should be inspected, renewed, and 
repaired regularly when defective; and a failure to 
use due diligence in performing this duty constitutes 
fault or negligence which carries with it legal lia¬ 
bility where a collision results from defective or 
insufficient equipment ;12 but in a case of defective 
equipment it may be shown that the defect was 
latent,!3 and that reasonable care was taken to send 
the ship out in a safe and efficient state,i4 or that 
the defective equipment did not contribute to the 
collision.!® 

Disablement. Where a vessel is disabled, as by 
the breaking of a valve stem!® or tiller ropc,!*^ or 
by the catching of an engine on center,!® without 
any antecedent negligence on her part, and she 
takes all the means in her power to avoid a colli¬ 
sion with another vessel, she is not liable for the 
collision; but disablement will not relieve the ves¬ 
sel from responsibility for collision where the ves¬ 
sel is otherwise at fault proximately contributing to 
the collision.!® 

§ 10. — With Respect to Officers and Crew 

a. In general 

b. Pilot 

a. In General 

An undermanning of the vessel, Incompetency of of¬ 
ficers or members of the crew, or their absence from their 
stations, constitutes fault or negligence which renders 
the vessel liable where a collision results therefrom. 

There should be on board a full complement of 


4. TT.S.—The Velma 13rooka, D C. 
Md.. .*1 FSuiip 7fi6. affirmed. A . 
Townaend v Munaun S. S. Line, 66 
F.2d lOlU. 

11 C.J. p 1026 note 4. 

6. U.S—The Ambndfie, C.C.A.Va., 
42 F.2d 971. 

11 C.J. p 1020 note 84. 

a U.S.—'The Boston. C.C.A.N Y.. 277 
P. 36, certiorari denied City of 
New York v. New England S. S. 
Co.. 42 set. 314. 258 TI.S. 622, 6G 
L.Ed. 796—The Binghamton. CC.A. 
N.Y., 271 F. 69. certiorari denied 
Czarnikow Rionda Co. v. Bingham¬ 
ton Steamship Co.. 41 S.Ct. 377, 255 
U.S. 675. 65 L.Ed. 793. 

7. U.S.—The Huntress. D.C.Mass.. 
12 F.Cas.No.6.913. 8 Sprague 61. 

8. U.S.—The Albert Dumois. La.. 20 
S.Ct. 696. 177 U.S. 240, 44 L.Ed. 
761. affirming 87 F. 948, 31 C.C.A. 
316. 

11 C.J. p 1026 note 10. 


9. U.S—The N. B. Starhuek, D.C.N. 
Y., 29 F. 797. 

l(k US—The Young America, D.C. 
N.Y., 54 F. 410—The N. B. Star- 
buck. D.C.N.Y., 29 F. 797. 

11. U.S.—The Valvohne, D.C.N.Y., 
107 P. 752. 

11 C.J. p 1026 note 14, 

12. U.S.—^American Co. for Interna¬ 
tional Commerce v. U. S., L).C\N.Y., 
26 F.2d 468. 

11 C.J. p 1026 note 8, p 1027 note 17. 

Defective compasses 

U.S.—The Mohawk. D.C.N.Y., 42 F. 
189—Lenox V. Wlnisimniet Co., D. 
C.Muss., 15 P.Cas.No.8,248, 1 

Sprague 160. 

Defective steering gear 

—American Co. for International 
Commerce v. U. S., D.C.N. Y., 26 F. 
2d 468. 

11 C.J. p 1027 note 19. 

Daok of sufficient power control 

U.S.—Chase v. Crary, D.C.N.Y., 6 P. 

20 


Cas.No.2.626, 24 How.Pr. 159. 

11 C.J. p 1027 note 21. 

Dack of whistle 

U.S.—The Electra, D.C.N.Y., 8 P.Cas. 

No.4.337, 1 Ben. 282. 

11 C.J. p 1027 note 20. 

13. U.S.—The Albert Dumois, La., 
20 S.Ct. 595, 177 U.S. 240, 44 L.Ed. 
751. 

14. U.S.—The Olympia. Mich., 61 F. 
120, 9 C.C.A. 393. affirming, D.C., 52 
F. 985. 

11 C.J. p 1027 note 23. 

15. U.S.—The Lynn, D.C.Ga.. 21 F. 
815. 

la U.S.—The Transfer No. 3. D.C. 
N.Y., 91 F. 803. 

17. U.S.—The Olympia. Mich., 61 P. 

120, 9 C.C.A. 393, affirming, D.C., 
52 F. 985. 

la U.S.—The M. R. Brazos, D.C.N. 

Y.. 17 P.Cas.No.9.898, 10 Ben. 435. 
19. U.S.—Pope v. U. S.. 84 Ct.Cl. 

361. 

11 C.J. p 1027 note 36. 
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officers and men; and there is culpable negligence 
■where a collision is due to a deficiency in the officers 
or crew.20 Also, it is necessary that the officers 
and men be persons who, by reason of their knowl¬ 
edge, experience, and skill, are competent to per¬ 
form their duties intelligently and understandingly, 
under all circumstances and in all emergencies;-^ 
and, where a collision is caused by any lack of 
knowledge, skill, judgment, or good seamanship on 
their part, there is culpable negligencc .22 Further¬ 
more, it is a fault to leave a vessel in charge of an 
officer but not allow him to exercise whatever skill 
and competency he has .22 On the other hand, the 
owner is justified in placing the vessel in charge of 
a master who is only nineteen years of age where 
he is duly licensed for the service in which he is 
engaged, and the vessel is a motorboat of small 
burden and is not engaged in carrying passengers.-*^ 

By virtue of his office and the rules of maritime 
law, it is the master’s duty to select and station his 
crew. 25 It is necessary that the master and other 
officers and members of the crew be at their re¬ 
spective slations26 or that comi)etent persons be 
there in their place,27 even when the vessel is un¬ 
der tow.28 

However, the fact that the vessel is insufficiently 
manned, or that an officer or member of the crew 


is absent from his station or is incompetent does 
not render the vessel liable where such fact does not 
contribute to the collision,29 although, as stated in¬ 
fra § 168, it raises a presumption of negligence 
against the vessel. Where a vessel is in fact priv¬ 
ileged, the master is not at fault in assuming on in¬ 
sufficient evidence that the privilege exists .20 

Lack of license. W'hilc the law may require cer¬ 
tain officers to be duly licensed, the fact that they 
arc unlicensed is not a fault where they are in fact 
competent and lack of the requisite license has 
no connection with the collision .22 However, this 
is not the case where they arc incompetent and 
to exonerate a tug which was operated in a busy 
harbor by a person without a master’s license it 
must appear not only that the absence of a licensed 
master did not enter into the occurrence, hut could 
not have done so.^^ 

Deck officer. The requisite skill of the deck offi¬ 
cer involves the ability to ascertain the character 
of an approaching vessel, to judge her position,^^ 
and to maneuvcr.26 When the lights of an ap¬ 
proaching vessel are in view, the duty rests on the 
officer in charge of the deck to remain in the inlot 
house, watch the compass, notice the hearing of the 
approaching vessel, and keep her lights under con¬ 
stant observance.27 


20 . U.S.—The Teaser, D C Pa. 221) 
F. 476. 

11 C .1. p 1027 note 36. 

21. -Th«‘ Delmtir, D.C Va , 126 
F. 130. 

11 C..T p 1027 note 39 
ICnowledgre of particular matters 

(1) Tlw of a Vfssfl is bound 

to know her character and how she 
will turn in ordinary conditions of 
wind and tide—The El Valle. C.C.A. 
N.Y, 26 F2d C19. 

(2) Good seamanship does not re¬ 
quire forrknov, ledpe of unprecedent¬ 
ed events—'j'he President Madnson, 
CC.AWash, 01 F.2d 836, ufflrniiiig, 
D.C.. 13 FSupp 692. 

22. U.S.—The Prudence, D.C.Va., 190 
P. 671. 

11 C..1. p 1027 note 37. 

23. U.S.—The Howard. D.C.Md . 253 
F. 509, aflirmed The Charles F. 
Mayer, 256 F. 98 7, 167 C.C.A. 588. 

24. U.S.—The Eagle, C.C.A. Alaska. 
289 F. 661. 

25. U.S.—American-Hawaiian S. C. 
Co. V. Paciflc S. S. Co., C.C.A. 
Wash., 41 F.2d 718, afllrming. D.C., 
The Admiral Fiske, 36 F.2d 649, 
and certiorari denied Mailllard & 
Schmieden v. Pacific S. S. Co.. 61 
S.Ct. 79, 282 U.S. 874. 76 L..Ed. 772. 

26. U.S.—Union SS. Co. v. New 


York, & Va. SS. Co., Va, 24 ITow. 
307. 16 L.Ed. 699. 

11 C.J. p 1028 note 40. 

27. U.S—The Sunnvmde. C.C.Mieh.. 

23 P.Ca.s.No.13.620, Brown Adni. 

227. 

n C.7. p 1028 note 44. 

Master does not act prudently 

when, in circurnslarices of oh\ lou.s 
danger, he quits the bridge without 
necessity or excuse and leaves an in¬ 
experienced third officer in eh.'irge 
without giving him any directions or 
taking reasonable precaution to ni- 
suro proper navigation in Ihi* cir¬ 
cumstances.—Wilson V T'aelfic Mail 
S. S. Co., Cal.. 48 S.Ct. 369, 276 P.S. 
454, 72 D.Ed. 661. affirming in part 
and reversing in part. C.C.A., The 
Newport, 16 F. 2 d 342, certiorari 
granted Wilson v Paeifle Mail B. S. 
Co.. 47 S.Ct. 335, 273 US. 686 , 71 D 
Ed. 840, and I'aeifie Mail S. S. Co. v. 
Wilson. 47 S.Ct. 4 72, 273 U.S. 690, 
71 UEd, 842. 

28. U.S.—The Aniiasona, D.C.T*a, 

166 F. 801. 

29. U.S.—U. S. v. Black, C.C.A.Me.. 
82 F.2d 394, affirming, D.C., Black 
V. U. S.. 8 F.Supp. 443. 

11 C.J. p 1028 note 47. 

3a U.S.—The James McGee, D.C.N. 
Y.. 300 P. 93. 

31. U.S.—The J. G. Llndauer, D.C. 

Wash.. 168 F. 449. 

11 C.J. p 1028 note 46. 

21. 


32. U.S - The Blue Jacket v. Tn- 
coma Mill Co, WafOi , 12 SCI. 711, 
144 U.S. 371, 36 D Ed. 469—New 
York & Va SS. C\i \ C.ildiTw »»od, 
NY., J9 How 211. 16 E.Eil. 612— 
The Vancouver, 1) C Or., 28 P.Cas. 
No 16.838. 2 Saw.\ 381. 

11 C..J p 104 8 notes 92-94 
£ack of pilot’s liconce for a par¬ 
ticular harbor by a inasti'r who was 
licensed as such, who violatf'd no 
rub* of navigation and conducli'd 
him.self under the eireurnslances «s 
un experienced seaman should, and 
who.se luck of a pilot's lu-ense had 
nothing wliatsoi ver to do with th( 
oci-urrenee of the collision, did not 
render the vcs.sel at fault—The 
Easl(‘rn Glade, DCN.Y., 20 F.Supp. 
373. 

33. TT.S—Klllien v. Flyde, D.C.N.V , 
63 F. 172, rnodillefl on other 
grounds 67 F. 365, 14 (M'A. 418. 

11 C.J. p 1028 note 4 6. 

34. U.S.—The City of Baltimore, C. 
C.A.Md . 282 F. 490. affirming. D.C., 
276 F. 4 90. 

35. U.S. — Chamberlain v. Ward, 
Ohio, 21 How. 648. 16 L.Ed. 211. 

11 C.J. p 1028 note 64. 

sa U.S.—The David Dows, D.C.N. 
Y.. 16 F. 164. 

37. U.S—U. S. V. Delaware Bay & 
River i’ilots* ABs’n, C.C.A.Pa.. 44 F. 
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b. Pilot 

A pilot, whose presence Is necessitated by the diffi¬ 
cult or dangerous character of the navigation or by a 
port regulation, must possess appropriate knowledge and 
ability and exercise care and skill in the light of the 
dangers and conditions surrounding him. 

Under a port regulation the employment of a pilot 
may be compulsory when a ship is shifted from one 
berth to another and generally, where naviga¬ 
tion is difficult or dangerous, there should be on 
board a pilot who has knowledge of the channel, 
of obstructions to navigation,^® and of governing 
pilot rules and his obligations thereundcr.^l 

Kiver and harbor pilots are chargeable with a 
high standard of skill and care in navigation.^2 a 
pilot must have ability to make allowance for the 
effect of a cross tide embarrassing the movements 
of another vesscl.^3 In determining the negligence 
of a pilot in the case of a collision, his conduct must 
be judged in the light of the dangers and conditions 
which surrounded him at the time and place of the 
accident.^^ 

§11, - With Respect to Particular Duties 

Involved in Navigation and Manage¬ 
ment 

Care In avoiding the risk or danger of collision 
should be exercised by pursuing a consistent and steady 
course, not passing in too close proximity to another 
vessel, and not engaging in, or consenting to, maneuvers 
which are inherently so dangerous that they are unlikely 
to be accomplished with safety. 

There are certain particular duties involved in the 
navigation and management of vessels, the nonper¬ 
formance or improper iierformance of which result¬ 
ing in collision may be considered as negligence 
causing the collision. These duties may relate to 
and may be grouped under the following subjects: 
(1) The duty as to lights and signals, considered in¬ 


fra §§ 93-106, 115-119; (2) the duty as to the 
lookout, discussed infra §§ 107-110; (3) the duty 
as to speed, stated infra §§ 120-125, 128; (4)' the 
duty as to steering and handling the vessel (5) 
the duty as to narrow channels, treated infra §§ 
130-135; and (6) the duty as to docks and harbors, 
mooring and anchoring, considered infra §§ 77-92, 
143-149, as well as (7) the duty with respect to tugs 
and tows, including the arrangement of the boats 
and the length and strength of the hawsers, discus¬ 
sed infra §§ 59-76. 

The necessity for care and foresight in steering 
arises before the vessels have reached the position 
with respect to each other to which the regulations 
apply, that is, before there is actual danger of col¬ 
lision.'*® It must always be remembered that it is 
the risk of collision, not the collision itself, that 
masters must avoid.47 It may be negligence to run 
close to another boat or to allow a vessel to gain 
too close proximity,^® to run so close as to compel 
the other vessel to change her course,4® unneces¬ 
sarily to attempt to pass in a narrow space between 
boats,or to fail to make due allowance for the 
effect of wind, currents, and tide, or to avoid a 
drifting vessel.®^ 

Ordinarily, a vessel approaching another must 
pursue a consistent and steady course;®- it is neg¬ 
ligence for the vessel to change her own course be¬ 
fore ascertaining whether it would increase or 
diminish the danger;®^ and it is recklessness and 
inexcusable error for a vessel which has agreed 
with another for a starboard to starboard passage to 
change her course in an attempt to effect a port to 
port passage without first asking and receiving the 
a.ssent of the other vessel to the new arrangement;®' 
but where a collision is imminent it may be negli¬ 
gence not to change wheel;®® and where the helm 


2d 1. crrliorari dt‘ni«*d PflMwarc 
Bay & Uivn IMIoIh* Ass'n v. U. S., 
f)! S.Ct. 4S6. 283 BS S:i8. 76 1-F.d. 
114‘J. 

38 . IT.S.— Standard Oil Co. of Nrw 
Jersey v. U. S., D C.Ala., 27 R2d 
370. 

39 . U.S—The Yucatan, Or., 226 F. 
437, 141 C.C.A. 267—The John F. 
Tolle, C.C.Ba., 12 F. 411. 

11 C.J. p 1028 notes 4!). 60. 

40 . U.S—.Mice V. Northwestern Un¬ 
ion l*acket Co.. Iowa, 21 Wall. 389. 
22 L..Ed. 619. 

41 . U.S.—The Varanper, D.C Md., 46 
F.2d 608. amrined. C.C.A., 60 F.2d 
724. 

42 . U.S.—The Varangrer, supra. 

43 . U.S.—The Franz Sitjel, C.C.N.Y., 
9 F.Ca8.No.6.062. 14 Blatchf. 480. 


44. Idaho. — Carscallen v, Coeur 
D’Alene, etc., Transp. Co., 98 1’. 
622, 16 Idaho 444, 16 Ann.Cas. 644. 
11 C.J. p 1028 note 53. 

46. U.S. —Edna v. The Crew, D.C. 
Va.. 182 F. 890. affirmed 202 F. 
1021, 12ti C.C.A. 330—The Admiral 
Schley, Ma.ss., 142 F. 64, 73 C.C.A. 
250. 

46. U.S.—The America v. Camden, 
etc, It C., N.Y., 92 U.S. 432, 23 L.. 
Ed. 724. 

11 C.J. p 1028 note 66. 

47. U.S.—Ocean S. S. Co. of Savan¬ 
nah V U. S., C.C.A.N.Y.. 38 F.2d 
782, afflrminif, D.C., The City of 
Rome. 24 F,2d 729. 

48 . U.S.—Ocean S. S. Co. of Savan¬ 
nah V. U. S., supra. 

11 C.J. p 1029 note 66. 

22 


49 . U.S.—The Alaska. D.C.N.Y., 1 F. 
Cas.No.l30. 7 Ben. 183. 

50. IT.S.—The Golden Rod, D.C.N.Y., 
146 F. 840. 

51. U.S.—Butterfield v. Boyd, C.C.N. 
Y., 4 P.Cas.No.2,260, 4 Blatchf. 366. 

18 Ilow.Pr. 626. 

11 C.J. p 1029 note 67. 

52. U.S.—The Jay Gould, D.C.Mich., 

19 F. 766. 

53. U.S.—The Sarah Watson v. The 
Sea Gull. Md.. 23 Wall. 165, 23 L. 
Ed. 90—The Cumhria, D.C.N.Y., 6 
F.Ca8.No.3,472. 3 Ben. 331. 

64 . U.S.—M. & J. Tracy v. Cattaneo. 
C.C.A.Va.. 16 F.2d 684. 

65. U.S.—The Nottingrham, Mass., 
143 F. 942, 76 C.C.A. 14, certiorari 
denied 26 S.Ct. 764, 202 U.S. 616, 60 
LuBd. 1172. 



15 C.J.8, 


COLLISION 


§ 12 


alone will not take a ship clear of the other, it 
must be assisted by handling sheets and braces.®® 

Hazardous maneuvers must not be attempted;®'^ 
and there must be vigilance to discover faulty 
maneuvers of the other vessel.®^ However, it is 
important to bear in mind always the vital distinc¬ 
tion between actual danger and mere difficulty. No 
master or pilot, whether he be in charge of a fa¬ 
vored or burdened vessel, has a right to acquiesce 
in a maneuver which he knows is inherently so dan¬ 
gerous that it is not likely to be accomplished with 
safety to both vessels; but he may acquiesce if the 
maneuver can, in his judgment, be accomplished 
with safety to both vessels although to do so will 
require an unusually high degree of skill.®® 

Where several tugs arc cooperating in the move¬ 
ment of a ship, it is the duty of each to obey the 
orders of the one in control of the operation, and to 
assume that the others will render proper assist¬ 
ance.®® 

§ 12. Contributory Negligence or Fault 

Contributory fault or negligence on the part of one 
vesael renders her liable with the other vessel. 

Hoth vessels may be at fault for a collision be¬ 
tween them.®^ This is true where each vessel falls 
far short of her duty in the presence of an easily 


avoidable danger.®* Indeed, when, without any ad¬ 
verse condition of wind or sea, with a visibility 
such as to enable them to sight each other at a dis¬ 
tance of several miles, in broad water, unhampered 
by the sinuosity of any channel or by the proximity 
of land or other vessels, two vessels, fully manned 
and with their steering gears in good condition, 
come into collision, it is difficult to see how the col¬ 
lision could happen without fault on the part of 
both vessels, and common sense, in such case, is 
inhospitable to holding cither vessel solely to 
blame.®* The initial fault of one vessel does not 
exempt another vessel from the duty of taking such 
precautions to avoid a collision as prudence and 
good seamanship may dictate;®^ and when a vessel 
sees, or should sec, that another is disregarding re¬ 
quired precautions against collision, and fails to 
take reasonable precaution herself, in view of the 
other’s remissness, both will be held at fault.®® 

On the other hand, where the second vessel uses 
due care and diligence, under the circumstances, 
to avoid the collision and is not guilty of any fault 
or negligence contributing to the accident, she is 
not liable for any part of the damage done to the 
other vessel or herself.®® Where the fault of one 
vessel was gross and glaring and was sufficient of 
itself to cause the collision, the management and 
navigation of the other vessel will be leniently view- 


56. U.S.—nrfHH V. The Adelaide. C. ! 

r.Md., 30 P.Cas.No.r»,752, Taney 

575. 

57. U.S.—The Georpe H. Dentz, D.C. 
N.Y.. 12 F. 575. 

11 G.J. p 1029 note 68. 

33. U.S.—Lane v. The A. Denik<*. C. 
C.Mass.. 14 F.Cas No.8.045. 3 Cliff. 
117. 

The very least regnirement of safe 
BAVlfiration at close proximity is that 
careful and continuou.*^ attention be 
directed to the maneuvers of the oth¬ 
er vessel.—Pacific Atlantic S. S. Co. 
V. U. S., C.C.A.Cul., 63 F.2d 414. 

59. U.S—The Varaiif^er. D.C.Md., 45 
F.2d 608. affirmed. C.C.A., 50 F.2d 
724. 

60. U.S.—The ITocida. D C.N.Y., 213 
P. 251. 

61 . U.S.—The Comus, C.C.A.N.Y., 19 
P.2d 774—The CushinK. C.C.A.N.Y., 
292 F. 560. modifying. D.C., 285 P. 
617, certiorari granted Standard 
on Co. of New Jer.-^ey v. Southern 
Pac. Co., 44 S.Ct. 3 33. 263 U.S. 696, 
68 L.Ed. 511, order granting certio¬ 
rari modified 44 S.Cl. 135, 263 U.S. 
681, 68 L.Ed. 504, and motion for 
leave to take additional testimony 
granted 44 S.Ct. 458, 266 U.S. 569, 
68 L.Ed. 1184, and affirmed 45 S.Ct. 
466. 268 U.S. 146, 69 L..Ed. 890— 
The Greenwich, D.C.N.Y.. 291 P. 77, 


affirmed The William M. Tapper, C. 
C.A., 291 F 80—The Norman 
Bridge. D.C.N.Y.. 290 P. 675—The 
Willis L. King, D C.Wis., 285 F. 
744—Queen Ins. Co. of America v. 
Globe & Uutgers Fire Ins. Co., D. 

C. N.Y., 278 F. 770, affirmed. C.C.A.. 
282 F. 976, affirmed 14 S.Ct. 3 75, 
263 U..S. 487, 68 L.Ed. 402—The 
Cushing. D.C.N.Y.. 266 F. 570—The 
Alice M. Guthrie. D.C.Va., 257 F. 
472. 

62. U.S.—The Jason. D.C.N.Y., 288 
F. 67. 

63. U.S.—Soclete des Chargeurs de 
L'Ouesl Socicle Anonyme v. U. S., 

D. C.N.Y., 43 F.2d 12.5—The West 
Hartland, C C.A.Wash., 2 F.2d 834. 
affirming, D.C.. 295 F. 547, and 297 
F. 330—The Coamo, C.CA.N.Y., 280 
P. 282—Yang-Tsze Ins. Ass’n v. 
Furness, Withy & Co., N.Y., 215 
F. 859, 132 C.C.A. 201. 

64 . U.S.—Yamushita Kisen Kabus- 
hiki Kaisha v. MeCormick Inter- 
coastal S. S. Co.. C.C.A.Or.. 20 F 
2d 25, reversing, D.C., The Charles 

R. McCormick. 15 F.2d 386, certio¬ 
rari denied McCormick Intercoastal 

S. S. Co. V. Yamashita Kisen Ka- 
bushiki Kaisha, 48 S.Ct. 120, 275 U. 
S. 662, 72 L.Ed. 427—The Balti¬ 
more, C.C.A.Mass., 283 F. 728, re¬ 
versing, D.C., 265 F. 409. 
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Duty to stop 

(1) If ve.ssci is approaching anoth¬ 
er vessel, which bus disregarded her 
signals or whose po.sition or move¬ 
ments are uncertain, she is bound to 
stop until her course be definitely as- 
ei*rlalned.—Thi* Munairos, C.C.A.N.Y.. 
1 F.2d 13. 

(2) A master who sees that anoth¬ 
er ve.ssel intends improperly to pur¬ 
sue a wrongful course must stop to 
avoid a colli.sion.—The Quogue, C.C. 
A.N.Y., 47 F.2d 873. 

Duty to avoid vessel improperly an¬ 
chored 

Undoubtedly, If a vessel anchors 
in an improper place, she must take 
the consequences of her own improp¬ 
er act: but whether or not she is in 
an improper place, and whether prop¬ 
erly or improperly anchored, the oth¬ 
er vessel must avoid her, if it be 
reasonably praetieable and consist¬ 
ent with her own safety.—Huho v. 
The Northwestern, 6 Alaska 268. 

65. U.S.—The John D. Rockefeller, 
C.C.A.Va., 272 F. 67, affirming, D.C., 
260 F. 982. and certiorari denied 
Standard Oil Co. v. The Falls City, 
41 S.Ct. 535, 256 U.S. 693, 66 L.Ed. 
1176. 

66 . U.S.—The City of Camden, C.C. 
A.N.J., 292 P. 96. 
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ed, and any doubts as to her fault or as to the con¬ 
tributory character thereof will be resolved in her 
favor but this rule docs not excuse a plain 
fault®® or a plain and obvious violation of the laws 
of navigation.®® 

Fishermen in a dory are not negligent in con¬ 
tinuing work after discovering the approach of a 
motor fishing vessel where visits from motor fishing 
Ixjats are not unusual and they rightfully assume 
that the motor boat will change her course sufH- 
cicntly to avoid the dory.*^® 

§ 13. -Application of Common Law Rule 

Common-law ruJes as to contributory negligence 
barring recovery and as to the ‘Mast clear chance" are 
not applied in admiralty, as distinguished from state, 
courts, except where recovery is sought under a state 
law for wrongful death. 

The common-law principle that contributory neg¬ 
ligence bars recovery is not applicable in a colli¬ 
sion case in admiralty where contributory negli¬ 
gence effects only a division of liability*^^ and dam¬ 
ages, as noted infra § 186. As stated infra § 186, 
the common-law rule as to the effect of contribu¬ 
tory negligence on the right of recovery obtains 
in a collision case instituted in a court jiroceeding 
according to the course of the common law; but, 
of course, even in such a court, w'here there was no 
contributory negligence or fault on the part of 
plaintiff, recovery is not barred on this ground.'^- 
Also the “last clear chance” rule, which mitigates 
the foregoing common-law principle, is, in this 
country, not aiiplicable in a collision case in ad¬ 
miralty,'^® excejit where the action is one under a 
state law for wrongful death but it may be ap¬ 
plicable in a collision case in a state court and, 
as shown infra § 21, a vessel is not liable for its 
antecedent fault or negligence where such fault or 
negligence was only a remote, and not a proximate 


or contributing, cause and the other vessel had 
ample time and opportunity, by the exercise of or¬ 
dinary care, to avoid the collision. 

§ 14. Imputed Negligence 

Negligence Is not imputed to passengers, and In some 
cases it is not imputed to seamen or owners of cargo. 

Negligence in failing to comply with the rules 
for preventing collisions cannot be imputed to pas¬ 
sengers on board who are not identified with the 
vessel or its management.*^® 

Negligence of the master with respect to the care 
and management of his ship, he being the repre¬ 
sentative of the owners and performing the duties 
and functions of the owners, does not preclude re¬ 
covery by a seaman, in a case of loss due to the 
master’s negligence and the concurring fault of an¬ 
other vessel.Where the fault of another vessel 
concurs in producing the loss, a seaman on an in¬ 
jured vessel can recover for loss of his iiersoiial 
property otic-half damages against the other ves¬ 
sel, as indicated infra § 208, even though he may 
be disabled from recovering against his own ves¬ 
sel.^® 

At common law the negligence of a vessel is im¬ 
putable to the cargo owner, precluding the recovery 
by the latter where both vessels are in fault.'^® 

§ 15. Inevitable Accident 

A collision is regarded as an Inevitable accident 
where it is not caused or contributed to by negligence on 
the part of either vessel. 

In the case of inevitable accident neither party is 
liable, and each bears its own loss, as staled infra 
§ 

As used in admiralty law dealing with liability 
for a collision, “inevitable accident” has a compre¬ 
hensive meaning,®® but it also has a relative, rather 


67. IT.S.—Tht> iVnnlla. D C.N.Y., 45, 
F.2d 804—Tho Nt'Vtulu, D.C.Vu., 275 
V. l»G.5—The Roi hoslor, I> C.N.Y., 
18 F.Supp. 51, affirmed, C C.A., Bal¬ 
timore & Ohio K. Co. V. The Hoeh- 
esler, 87 F.2d UOS. 

Where danger was created by fault 

of one veBBol, the other will not also 
be condemned, unless her fault ap¬ 
pears clearly and satisfactorily.— 
The Stadacono, Ohio, 212 F. 624, 155 
C.C.A. 314. 

68 . U.S.—The San Simeon, C.C.A.N. 
y., 63 F.2d 798, afflrmint?, D.C., 1 
F.Supp. 506, and certiorari denied 
Pacific Atlantic S. S. Co. v. Moore- 
mack Gulf Liines. 54 S.Ct. 61, 290 
U.S. 643, 78 L..Ed. 568. 

69 . U.S.—The Nevada, D.CVa.. 275 
F. 965. 


70. ITS. — The Albatross, C.C.A. 
Wa.sh.. 20 F.2d 17. 

71. C S.—The Nurnian B. Beam, 
Wis., 252 F. 409, 164 C.C.A. 333. 

11 C.J. p 1030 note 88. 

72. Mass—IVrry v. Stanfield, 180 N. 
1^. 514. 278 Mass. 563. 

73. U.S.—The Norman B. Ream, 
Wis., 252 F. 409, 164 C.C.A. 333. 

74. IT.S.—Philadelphia, etc., R. Co. 

V. Klutt, Pa.. 148 F. 818, 78 C.C.A. 
508, certiorari denied 27 S.Ct. 787, 
201 U.S. 672. 51 L..Ed. 673—Klutt v. 
Philadelphia, etc., R. Co., Pa., 142 
F. 394, 73 CC.A. 494, reversing, C. 
C.. 133 F. 1003. 

Ky.—Monongahela River Cons. 
Coal, etc., Co. v. Lancaster, 183 S. 

W. 258, 169 Ky. 24. 
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Mich.—Sullivan v. Pittsburgh S. S. 
Co.. 203 N.W. 126, 127, 230 Mich. 
414, citing Corpne Juris. 

11 C.J. p 1030 notes 85 [a], 86. 

76. U.S.—The Quinette v. Bisso, La., 
13C F. 825, 69 C.C.A. 503. 5 L.R.A., 
N.S.. 303, certiorari denied 26 S.Ct. 
746. 199 U.S. 606, 50 L.Ed. 330. 

77. U.S.—The Niagara, D.C.N.Y., 77 
P. 329, affirmed 84 F. 902, 28 C.C. 
A. 628—Killien v. Hyde. D.C.N.Y., 
63 F. 172, modified in part 67 F. 
365, 14 C.C.A. 418. 

78. U.S.—The Queen, D C.N.Y., 40 F. 
694. 

79. N.Y.—Arctic P. Ins. Co. v. Aus¬ 
tin, 69 N.Y. 470, 25 Am.R. 221. 

aa U.S.—The Jumna, N.Y., 149 F. 
171, 79 C.C.A. 119, affirming, D.C., 
140 F. 748. 
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than an absolute, meaning and is to be construed are additional precautions which good seamanship 
reasonably with regard to the circumstances of each should have suggested by which the collision might 
particular case.*'^ It means an accident which is have been avoided.*® 

not caused or contributed to by any act or omission. ^ 

on the part of either vessel, which is of such char- inevitable, the question in any particular 

acter as to constitute negligence in the legal sense ^ 

of that term.«2 Not only the exercise of good sea- ,,„th vessels to prevent it were suffi- 

manship at the time when the danger of collision j,, 

arises, but also the taking of previous precautions ,ig^„ce.9i If the collision could have been pre- 
to provide against the danger arising and the skill- 1 ,^ ordinary care, caution, 

ful adoption of such measures as are necessary to maritime skill it cannot be considered inevita- 

prevent the accident extending further than is in- 92 However, the highest degree of caution that 
evitable are necessary to absolve from liability on ^an be used is not required; it is enough that the 

the pound of inevitable accident.** An accident is precautions taken are reasonable under the circum- 

not inevitable merely because it cannot be prevented stances.** Also, a collision may be an inevitable 

at a time when it is too late to take proper meas- accident so far as the ships engaged in it are con- 

ures,*< or after realization of the dangerous jiosi- although it was caused by fault on the part 

tion of the vessels if they were negligently brought ^f a third vessel,*^ as in the case of a ship which is 
into that position,** the question in such cases be- ^^ainst another by the swell of a passing 

ing by whose fault, if there was a fault, did the steamship, or by a third vessel coming foul of her.** 
vessels come into such a position that the accident 

could not be avoided nor can a collision be said The cases in which a defense of inevitable acci- 
to be an inevitable accident when it is the natural dent has been sustained may be conventionally 

result of a voluntary act on the part of either par- grouped under the following heads: (1) Cases in 

ty.®*^ In other words, the defense of inevitable ac- which a sea peril was one of the direct causes of 

cident is never admitted w^here either vessel w^as in the collision;^® (2) cases in which the collision was 

fault,®^ although the accident was due in part to caused by the fact of the vessel herself being iin- 

the perils of the sea.^^ Kven a comtdiaiice with manageable, by reason of a sudden gale, the sud- 

the regulations will not in all cases be sufTicient to den illness of the navigating officer, the illness f»f 

sustain the defense of inevitable accident, if there practically the entire crew, damage done in a jirior 

81. U.S.- Tht* Annn C Minch. CCA 
N.Y., 271 J'\ lfl2. afnrriiiiiR. DC.. 

200 F 022—The T’rotector. D.C.S. 

C.. 170 F. 171. 

82 . TT.S Sn-wnnl v. The TiMitonia, 

La., 22 Wall 77, 23 L.Ed. 44—Thr 
C^ampancllo. DCN.Y., 244 F. 312 

11 C..1. p 1032 note 10. 

83. U.S—The J. N. Gilhcrt, Tex.. 

222 F. 37, 137 C.C.A. 575. 

11 C..1. p 1033 note 3 6. 

84. U.S.— Union SS. Co. v. New 
York, etc., SS. Co, Va., 24 How. 

307. If. LEd. 690. 

85. U.S.—Sieward v. The Teutonia, 

La.. 23 Wall. 77. 23 L.Ed. 44. 

11 C.J. p 1033 note 18. 

86 . U.S.—The Adventuress, D.C. 

Mass., 214 F. 834. 

11 C.J. p 1033 note 19. 

87. U.S.—Sherman v. Mott. D.C.N. 

Y., 21 F.Cas.No.l2,767. 5 Ben. 372. 

11 C.J. p 1033 note 20. 

88 . U.S.—The Colorado v. The H P. 

Bridi^e, Mich., 91 U.S. 692, 23 L.Ed. 

379. 

11 C.J. p 1033 note 21. 

89 . U.S.—Culbertson v. The South¬ 
ern Belle. La., 18 How. 684, 16 L. 

Ed. 493. 

11 C.J. p 1034 note 22. 
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90. U.S.—The Utopia, D C.N Y., 1 F. 
892. 

91. tr.S.—The Jumna, N.Y., 3 49 F. 
171, 79 C.C.A. 139 

98. U.S.—The Colorado v The H P 

BridRe, Mich., 93 IT S 692. 23 L Ed. 
370 —The Charles H Sell.s. C.f'.A. 
N Y., 89 F.2d 633—U. S. v Bruce 
Dry Dock Co., C(\A.Flii., 66 F 2d 
938—The l*aris. C.C.A.N.Y.. 44 F. 
2d 1018, affirming. D.C, 37 F.2d 
734—The Mendocino, DCTjM., 31 F. 
2d 783—The Sea King, D.C.N.Y., 14 
F.2d 684, imulifled, C.C.A., 29 F 2d 
.‘i—The Osceola and The Hercules, 
D.C.N.Y., 3 8 F.2d 436, affirmed, C.C. 
A,, Coughlin V. The Osceola and 
the Hercules. 18 F 2d 4IS—Colo¬ 
nial Nav. Co. V. U. S.. D C.N Y., 14 
F.2d 180—Coello v. U. S, D.C.La., 
9 F.2d 931—The Old Reliahlc, C 
A.Pa., 269 F. 725—The Newa, C.C. 
A.Va., 267 F. 116, affirming, D , 
The DJeris.Ma, 258 F. 949—The 
Herm, C.C.A.Va. 267 P. 873. 

11 C.J. p 1034 note 26. 

93 . U.S. — Lockwood v. The Grace 
Glrdler, N.Y.. 7 Wall. 3 96, 19 L.Ed. 
113—The Stimson, D.C.Va., 267 F. 
762. 

11 C.J. p 1036 note 51. 

94. U.S.—Merritt, etc.. Derrick, etc.. 


(\). V. Cornell Stearnhoat Co., DC. 
NY. 174 F. 716, affirmed 386 F. 
261, 107 CCA. 367. ceiliornrl de¬ 
nied 31 S.Ct. 72(l, 220 l\S. 617, 66 
LEd. 611. 

95. U.S—The Luzirne. N.Y.. 167 F. 
391. 85 CCA .328 -The C. P Uay- 
inond, I).<'N.Y., 26 F. 2S3. 

98. U.S.—The Mary T. Traey, C (\ 
A N.Y., 8 F.2i3 .591, reversing, D.C., 
298 h\ 528—The Harold D.C.N Y.. 
2X7 F. 767—AVrighl & (’ohh Light¬ 
erage Co. V. New England Nav. 
Co, N.Y.. 204 V 762, 126 C.C.A. 
129, affirming, DC. 1S9 F 809-- 
The West Brooklyn. D N Y . 103 
F. 691—Van Dyke v. The Bridge¬ 
port, DC.N.Y., 3.5 F. 159. 

11 C.J. p 103.5 note 33, 

Burden of proof 

To sustain defense of Inevitable 
aceident, libelees had burden of es¬ 
tablishing wind caused collision, that 
wind was of such unusual force as 
was not to he expected, and that 
there was no Intervening act of neg¬ 
ligence.—The Philip J. Kenny, C.C.A. 
N.J.. 60 F.2d 4 57. 

Heavy weather causlny dragglag* of 
anchors 

U.S—The Comet, D.C.N.Y., 102 P. 
702. 

11 C.J. p 1036 note 80. 
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collision, or other like causes;®^ (3) and cases in 
which the collision was occasioned by embarrassing 
maneuvers of a third boat.^^ While inevitable ac¬ 
cident is usually confined to vessels under way and 
not to those at anchor or moored to a dock,^*® this 
is not always the case.^ 

§ 16. - Latent Defects in Construction or 

Equipment 

Inevitable accidents comprehend an accident due to a 
latent defect in a vessel not discoverable by a person of 
competent skill using ordinary care. 

Where the happening of the accident is due to 
some defect in the vessel which, by reason of her 
construction and equipment, is latent, and which 
could not by reasonable inspection be discovered, it 
comes within the category of inevitable accidents 
for which there is no liability on the part of the 
owners of the vessel for injury sustained by anoth- 
er.2 To render this rule applicable it must appear 
that the defect could not have been discovered by 
a person of competent skill, in the exercise of ordi¬ 
nary care.3 

§17. - Collision Caused by Fog 

A collision may be ascribed to a dense fog and re¬ 
garded as an inevitable accident, but only where the 
rules of navigation were followed, or a departure there¬ 
from was made necessary by circumstances, and any 
other precautions suggested by good seamanship were 
taken. 

A defense that, owing to the denseness of the fog 
in which the vessels were navigating, the collision 
was an unavoidable accident, will be sustained 
when, and only when, it appears that all the i)recau- 
tions prescribed by the regulations or suggested by 
good seamanship were taken, or that the circum¬ 


stances were such as to render a departure from the 
rules necessary.^ Vessels going at an immoderate 
speed, in a fog on a dark night or in thick weather, 
cannot be heard to say that the collision was the re¬ 
sult of inevitable accident.® 

§ 18. Inscrutable Fault 

Inscrutable fault exists where there Is a reasonable 
doubt as to which vessel, or whether either of them, 
was at fault. 

The case of inscrutable fault is one in which 
there exists a reasonable doubt as to which vessel, 
or whether either of them, was at fault.® 

§ 19. - When Considered an Inevitable 

Accident 

Where there is no evidence to negative the theory 
of Inevitable accident, a case of inscrutable fault is 
treated as one of inevitable accident. 

Where, by reason of a reasonable doubt as to 
which vessel, or whether either of them, was at 
fault, there is a case of inscrutable fault, as stated 
supra § 18, and there is no evidence of any facts 
which would negative the theory of the collision 
having been the result of inevitable accident, the 
doubt is sufficient to raise the presumption that it 
was caused by sea peril, and the case is treated as 
one of inevitable accident.'^ 

§ 20. - When Considered a Case of Mu¬ 

tual Fault 

Both vessels will be considered to have been at fault 
where it is manifest that both must have been so, but it 
is impossibie to attribute any specific or particular fault 
to either. 

Where, although it is manifc.st that there must 


Obstruction of view by iuterveuinff 
voBsel or otber object 

LT.S.—Thf SS. .lava v. Judd Lin.seed. 
elf., Oil Mass, 14 Wall. ISO, 

20 ]..Kd. S34. 

Poor visibility due to excessive dark- 
ness or otber causes 

The Allantn, D.C.N.Y.. 41 F 

639. 

11 C.J. p 11135 note 28. 

Sudden and severe windstorm 

LT.S.—The Cornell, D.C.N.Y., 134 F. 
694. 

TeariniT from moorings by sudden 
and extraordinary flood 

U.S.—Neel v. Bbthe, D.C.Pu., 42 F. 
467. 

97. U.S—The Michael Tracy, D.C. 
N.Y., 40 F.2d 70, reversed on oth¬ 
er grounds. C.C.A.. 13 F.2d 965, 

certiorari denied M. & J. Tracy. 
Inc. V. Northwestern Fire & Ma¬ 
rine Ins. Co., B1 S.Ct. 180, 282 U. 

S. 895, 75 L.Bd. 789—The Anna C. 
Minch, C.C.A.N.Y.. 271 P. 192. af- 


flrming, D.C., 260 F. 522—The 

Jumna, N.Y., 149 F. 171, 79 C.C.A. 
119—The Kentonia, D.C.N.J., 141 
P. 384—The Mary J. Robbins, D.C. 
N J., 100 F. 141—The Transfer No. 

3. D.C.N.Y., 91 F. 803—The Twen¬ 
ty-One Friends, D.C.Pa., 33 F. 190 
—The Lepanto, D.C.N.Y.. 21 F. 6B1 
—The Southern Home. C.C.N.Y., 22 
P.Cas.No.l 3,187, 16 Blatchf. 447. 

11 CJ. p 1035 notes 42, 45. 

9C. U.S.—The II, Herbernuin, D.C.N. 

Y.. 33 F.2d 332—The C. P. Ray¬ 
mond. DC N.Y., 26 F. 281. 

11 C.J. p 1036 note 46. 

99. U.S.—Southern R. Co. v. U. S., 

45 Ct.Cl. 322. 

1 . i: s.—The Clarita v. Cox, N.Y.. 
23 Wall. 1, 23 L.Kd. 146, affirming, 
D.C., 5 F.Cas.No.2,788, 6 Ben. 376. 

11 C.J. p 1036 note 53. 

2. U.S.—The Lackawanna, D C.N.Y., 
201 F. 773—^The El Cid. D.C.N.Y., 
124 P. 1009—The Olympia, Mich., 
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61 F. 120, 9 C.C.A. 393, affirming. 
D.C., 52 P. 985. 

3 . U.S.—The Edmund Moran, D.C.N. 
y.. 173 F. 109, affirmed ISO F. 700 
101 C.C.A. 552—The Homer, D.C. 
Wash., 99 P. 795, modified on oth¬ 
er grounds 109 P. 572, 48 C.C.A. 
•165. 

11 C.J. p 1037 note 65. 

4 . U.S.—Dunton v. Allan SS. Co., 
Pa.. 119 F. 590, 55 C.C.A. 541, af¬ 
firming, D.C., 115 F. 250, and cer¬ 
tiorari denied 21 S.Ct. 850, 192 U.S. 
606. 48 L.Ed. 585. 

11 C.J. p 1037 note 68. 

5. U.S.—Pennell v. U. S.. D.C.Me., 
162 F. 64. 

11 C.J. p 1037 note 59. 

6. U.S.—Peck V. Sanderson, Pa., 17 
How. 178, 15 L.Ed. 205. 

11 C.J. p 1037 note 60. 

7 . U.S.—The Banner, D.C.Ala., 225 
P. 433—The Jumna. N.Y., 149 P. 
171, 79 C.C.A. 119. 

11 C.J. p 1037 note 61. 
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have been fault on both sides, no specific or particu¬ 
lar fault can be attributed to either vessel, the case 
is treated as one of mutual fault* and, as stated in¬ 
fra § 185, the loss is divided. 

§21. Proximate Cause 

To hold either or both vessels liable for a collision It 
is necessary and sufficient that her or their faults or 
negligence shall have proximately caused or contributed 
to the injury. 

The negligence with which the maritime law con¬ 
cerns itself in a collision case is not negligence per 
se but negligence which contributes to the injury 
done.® A vessel, although guilty of fault or neg¬ 
ligence, is not liable for a collision where her fault 
or negligence did not proximately cause or contrib¬ 


S 22 

ute to the collision,^® as where it was antecedent 
and remote and, notwithstanding it, the other vessel 
could, by the exercise of ordinary care, have avoid¬ 
ed the collision but the rule as to the immaterial¬ 
ity of i)revious errors, involving, as it does, the ele¬ 
ment of time and opportunity to avoid the colli¬ 
sion by the use of ordinary skill and judgment,^^ 
has no application to situations almost in extremis, 
or within the limits of an excusable error of judg¬ 
ment;^* and where the earlier cause and the latter 
cause are both proximate and direct, both vessels 
are liable.^* 

Whether an act is the proximate cause of a col¬ 
lision depends on whether there is a connection, un¬ 
broken by an intervening act, between it and the in- 
jury.l* 


III. RULES AND REGULATIONS FOR PREVENTING COLLISIONS 


§ 22. History of Regulations 

Early rules of navigation growing out of the usage 
of the sea were followed by promulgated rules of varying 
scope and these, in turn, were succeeded by comprehen¬ 
sive statutory rules. 

The early rules of navigation were not of statu¬ 
tory origin, but grew out of the usage of the sea, 
and as such were enforced by the admiralty courts 
in cases of collision as a proper measure of pre¬ 
caution,although they were not necessarily re¬ 
garded in the courts of common-law jurisdiction.^'^ 
While rules of navigation of greater or less scope 
have been promulgated by various countries and lo¬ 
calities from early times,!* no comprehensive rules 
were in force until the adoption of the English Mer¬ 


chants Shipping Amendment Act of 1862, which 
was adopted in England January 9, 1863,!® and in 
the United States by the act of April 29, 1864, and 
from time to time by the leading maritime nations 
of the world.*® These rules have been amended at 
various times, and in the United Slates there now 
exist four distinct classes or sets of rules covering 
navigation on difTerent waters, known respectively 
as the International Rules; the Inland Rules; the 
Rules for the Great Lakes and the connecting and 
tributary waters as far east as Montreal; and the 
Rules for the rivers whose waters flow into the Gulf 
of Mexico, and their tributaries, and the Red River 
of the North.*! 


8. IT.P.—The Number 32. N.Y., 170 
P. no C.C.A. 148. 

n C.J. p 10 :jS note 63 

9 . XT.S — ('•lydt-Mallory Lines v. 

New York Cent. R. Co., C.C.A.N.Y., 
83 P2d l.SK, modifying. D.C.. The 
N. Y. Central No. 31, 11 F.Supp. 
]0()3—The Shawmut, D.C.Pu., 261 
P. 616—The K1 Monte. Tex., 252 F. 
69. 164 C.C.A. 171, eertiorarl denied 
Southern Co. v. State Line. 

39 S.Cl. 11, 248 U.S. 673, 63 L.Ed. 
427. 

la U.S.—We.'ttchester Fire Ins. Co. 
of New York v. Pennsylvania R. 
Co., C.C.A.N.Y.. 96 F.2d 133— 

American Sugar Refining Co. v. 
City of New York, C.C.A.N.Y.. 33 
F.2d 97, modifying, D.C., O’Brien 
Bros. V. City of New York, 27 F.2d 
989—The Pleiades. C.C.A.N.Y., 9 F. 
2d 804, reversing, D.C., 5 F.2d 834, 
certiorari denied Luckenbach S. S. 
Co. V. U. S.. 46 S.Ct. 471, 270 U.S. 
662, 70 L.Ed. 787. 

11 C.J. p 1030 note 86, p 1031 note 
97. 


11. U.S.—The Steel Inventor. C.C.A. 

N.Y., 43 F.2d 968. certiorari de¬ 
nied Bell V. U. S. Steel Products 
Co.. 51 S.Ct. 344, 283 U.S. 819. 75 
L.Ed. 1436—The Adriatic, D.C.N. 
Y., 287 F, 257, affirmed, C.C.A., 287 
F. 259, 

11 C.J. p 1031 note 98. 

18. ▼iBlblllty and opportnnlty 

If the offending vessel i.s visible 
by the other in time to shape her 
movements accordingly, and If she 
does not impede the other’s naviga¬ 
tion by her unlawful position, her 
fault does not contribute to the col- 
liHlon.—The Bellhaven, C.C.A.N.Y.. 
72 F.2d 206—11 C.J. p 1030 note 86. 

13. U.S.—The Nereus, D.C.N.Y., 23 
F. 448. 

14. U.S.—Miner v. The Sunnyslde, 
Mich., 91 U.S. 208, 23 L.Ed. 302— 
The Sapphire v. Napoleon 111, Cal.. 
11 Wall. 164, 20 L.Ed. 127. 

11 C.J. p 1031 note 1. 

15. U.S. — Kawasaki Zosensho of 
Kobe. Japan, v. Cosullch Societa 
Triestlna D1 Navigazlone of Tries¬ 
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te, Italy, C.C.A.Tex., 11 P.2d 836 
—The I’Jeiade.'?. C.C.A.N.Y., 9 F.2d 
804, reversing, D.C., 5 F.2d 834, 
certiorari denied Luckeni>ach S. S. 
Co. V. U. S., 46 S.Ct. 471, 270 U.S. 
662, 70 L.Ed. 787. 

11 C.J. p 1031 note 95. 

10. U.S.—The R. R. Klrkiand. D.C. 

Va., 48 P. 760. 

11 C.J. p 1039 note 83. 

17. Me.—Sawyer v. Eastern Steam¬ 
boat Co., 16 Me 4 00. 74 Am D. 4 63. 

18. U.S.—Foster v. The Miranda. D. 
C.Ill., 9 P.Cas No.4.977. 6 McLean 
221, Newb 227. 

19. U.S.—The New York. Mich., 20 
S.Ct. 67, 176 US. 187, 44 L.Ed. 126. 

11 C.J. p 1039 note 86. 

80. U.S.—Sears v. The Scotia, N.Y., 
14 Wall. 170, 20 L.Ed. 822. 

81. U.S.—The Albert Dumols, La., 
20 S.Ct. 596. 177 U.S. 240, 44 L.Ed. 
761. 

11 C.J. P 1039 note 89. 
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§ 23. Operation of General Maritime Law 

General maritime law, if part of the law of the 
country, may be applicable in cases not specifically cov¬ 
ered by statutory rules. 

While general maritime law may apply to cases 
not specifically covered by the statutory rules^^ and 
to collisions on the high seas with ships of foreign 
countries with whom no treaty for the adoption of 
regulations has been made, the general maritime 
law, it has been said, is only so far strictly opera¬ 
tive as law in any country as it is adopted by the 
laws and usages of that country.23 

§ 24. Regulations Enacted by Congress 

Rules and regulations enacted by congress for pre¬ 
venting collisions at sea and on inland waters are man¬ 
datory. 

Rules enacted by congress for the safety of nav¬ 
igation and the prevention of collisions are not mere 
prudential regulations, but arc binding enactments-^ 
of a mandatory nature, and they are to be enforced 
strictly and rigorously in order that the object for 
which they were framed may be attained.25 How¬ 
ever, the primary purpose of rules of navigation is 
not to fix arbitrary rights of the road to vessels, but 
rather to insure the safety of life and property.-® 

The statutory regulations now in force may be 
summarized as being those which are applicable: 
(1) To collisions on the high seas and all waters 
connected therewith navigable by sea-going vessels. 
The regulations approved by the international ma¬ 
rine conference and adopted by the act of congress 
of Aug. 19, 1890, and various amendments thereto, 
went into elTect July 1, 1897, and are called “Inter¬ 
national Rules.” (2) To collisions in the harbors, 
rivers, and inland waters of the United States ex¬ 
cepting the Great Lakes and certain western rivers. 
The act of June 7, 1897, is substantially the same as 
the old regulations of April 29, 1864. By this act all 
the former laws on this subject were repealed, ex¬ 


cept the section in the act of 1895 giving the sec¬ 
retary of the treasury authority to fix the division 
between the high seas and “any harbor, river, or in¬ 
land water,” which authority, however, by a later 
statute, was transferred from the secretary of the 
treasury and conferred upon the secretary of com¬ 
merce and labor.27 These regulations went into ef¬ 
fect Oct. 7, 1897, and are entitled “Inland Rules.” 
(3) To collisions on the Great Lakes and their con¬ 
necting and tributary waters as far cast as Mont¬ 
real, under the act of Fcbr. 8, 1895, repealing the 
act of 1864 so far as it applied to the Great Lakes 
and their connecting waters.^* (4) To collisions in 
the Red River of the North and rivers emptying in¬ 
to the Gulf of Mexico and their tributaries. Ves¬ 
sels on these rivers are governed by the provisions 
of § 4233 of the Revised Statutes of the United 
States and the amendments thereto, and also by 
the statutes authorizing the board of supervising in¬ 
spectors to establish regulations for steam vessels 
passing each other, etc.-® 

§ 25. - Scope of International Rules 

The International Rules cover navigation on the high 
seas and waters connected therewith which are navigable 
by sea-going vessels, except harbors, rivers, and inland 
waters, the navigation on which is otherwise regulated. 

As indicated by their terms, the International 
Rules are applicable to vessels on the high seas and 
waters connected therewith, navigable by sea-goiiig 
vessels, except harbors, rivers, and inland w^aters 
in so far as navigation on the latter is regulated by 
special rules duly made by local authorities.®® 

§ 26. - Scope of Inland Rules 

Except as stated therein, the Inland Rules govern the 
navigation of all harbors, rivers, and inland waters of 
the United States. 

The Inland Rules were expressly designed to cov¬ 
er the navigation of all harbors, rivers, and inland 
I waters of the United States, except the Great Lakes 


82. n.S. — Tho D. r. Ki-lloy v. ] 
Thompson, iVC.MnsB., 7 F.t'sis.No 
4.0r>6. 1 l.o\vt^n 1U4—The Sylvester 
llalf, liCNY., 1:3 F.Cas.No.13.712, 
6 Ben. Gi:3 

11 C.J. p iu:;9 nolp 91. 

23. U.S.—Thf Sfolland, N.Y.. lOB U 
S. 24, 26 L..Fd. 1001. 

11 r.J. p 1039 notp 93. 

24. MriRH. — fhpslpy v. Niintasket 
Bench Steamboat Co., 61 N E. BO, 
179 Mass. 469. 

25. U.S.—PuKcl Sound Nav Co. v. 
Nelson, C.C.A.Wash., 69 F.2d 697— 
The Stlflndcr, C.C.A.N.Y., 276 F. 
271. 

Wash.—Sea Products Co. v. Pu^et 
Sound Nav. Co., 71 P.2d 43. 

11 C.J. p 1041 note 16 [c]. 


20 . U.S.—The West Ilartland, DC. 

Wash., 296 P. 547, affirmed. C C.A., 
2 F.2d K34—The Admiral Watson, 
D.C.Wash.. 266 P. 122. 

27. US—25 Op.Alty.-Gen. 149. 

28. Decisions under former povem- 
Inff statute 

U.S —The New York, Mich., 20 S.Ct. 
67, 176 U.S. 187, 44 L..EJ. 126— 
The North Star, Mich., 62 F. 71, 
10 C.C.A. 262. 

89. Dower lUssissippl 

The navigration of the Mississippi 
River below New Orleans is grov- 
erned by the old rules and regrula- 
tions of 1864, supplemented, as in¬ 
dicated infra 8 29, by the supervis¬ 
ing inspectors’ rules for Atlantic and 
Pacific inland waters, and not by the 
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rules made for rivers emptying into 
the Gulf of Mexico.—The Albert Du- 
mois, Ea., 20 S.Ct. 595, 177 U.S. 240, 
44 L.Ed. 761, aflf 87 P. 948. 31 C. 
C.A. 315. 

30. U.S.—The Victory, D.t" Va., 63 
F. 631, modified on other grounds 
68 F 395, 15 CC.A. 490. reversed 
on other grounds 18 S.Ct. 149, 168 
U.S. 410, 42 L.Ed. 519. 

11 C.J. p 1040 note 2. 

Dooal navigation in harbors 

Tho International Rules are not 
applicable to harbors in merely local 
navigation.—The Grecnpoint, D.C.N. 
T., 81 P. 231. 

Pormsr Zntsmational Bnlss were 
held applicable to vessels in lower 
New York Bay below the Narrows. 
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iind their connecting and tributary waters as far 
east as Montreal, and the Red River of the North 
and rivers emptying into the Gulf of Mexico and 
their tributaries.^! As noted supra § 24, naviga¬ 
tion on the excepted waters is governed by other 
rules. 

All vessels running on the same waters should be 
bound by the same rules; and even though the col¬ 
lision in fact occurred in the open sea so as to be 
beyond the application of the Inland Rules, consid¬ 
eration will be given to the further fact that both 
vessels proceeded on the assumption that they were 
navigating inland waters.32 

§ 27. - To What Vessels Applicable 

The rules of navigation are binding on publicly owned 
vessels in times of peace and on privately owned vessels, 
whether navigated for profit or pleasure. Foreign vessels 
will be considered bound by the International Rules un¬ 
less the contrary is made to appear. The rules are op¬ 
erative as to vessels, whether privileged or burdened, on 
steady courses from the time they are so near to each 
other that precaution Is necessary until a collision is 
Inevitable and there are no longer means and oppor¬ 
tunity to avoid it. 

Navigation or commerce, or act.s related thereto, 
are essential to the application of the rules of nav¬ 
igation but there is no legal distinction in respect 
of the rules of navigation between vessels operated 
for pleasure and those operated for profit.24 The 
ordinary rules of navigation designed to prevent 
collisions have been held to apply to fishing vessels 
when engaged on their fishing grounds,^*'’ as well as 
to a fire tug owned by a city and forming j^art of 


its fire department,*® to submarines or other naval 
vessels in time of peacc,*^ to a steam tug towing a 
raft of logs,*® and to rafts.*® 

Foreign and domestic vessels. Before the adop¬ 
tion of the international regulations, foreign ships 
on the high seas were not bound by the regulations 
of another country,"*® nor was a British vessel meet¬ 
ing a foreign vessel on the high seas bound by Brit¬ 
ish regulations,^! but a different rule was applied 
in the United States, and it was held that the failure 
of an American vessel to comply with the domestic 
law might be set up by a foreign vessel as a fault.^* 
The International Rules, however, have become the 
general laws of the sea, and, as such, obligatory on 
the nations which have given their assent to them.^* 
They will be held to be binding on foreign as well 
as domestic vessels, unless the contrary is made to 
appear,and one vessel meeting another, whether 
of the same or different nationality, has the right 
to assume that both arc governed by the same laws, 
and each may regulate her own conduct according- 
ly.45 

With reference to risk of collision. Rules of nav¬ 
igation are obligatory on vessels when approaching 
each other, from the time the necessity for pre¬ 
caution begins, and they continue to be applicable as 
the vessels advance, as long as the means and op¬ 
portunity to avoid the danger remain.^® On the 
other hand, they do not apply to a vessel required 
to keep her course, after the approach is so near 
that the collision is inevitable, and arc equally in¬ 
applicable to vessels of every description while they 


—The Exc’elsior. D.C.N.T., 33 F. 554. 
affirmed .*{9 F 393—The Non Parellle, 
n.CN.Y.. 33 F. 524. 

31. Wash.—Sea I’roducts Co. v. Pu- 
K:c*t Sfiund Nav. Co., 71 P.2d 43. 

n C..T. p 1013 note 36. 

Inland Itnles apply inside a harbor 
line 

U S —The Ohioan, D.C.N.Y., 9 F. 

Siipp. 3G1. 

d-reat ^akes and connecting' and 
tributary waters 

Statutory rules for navuratirig thi* 
Inland waters of the United States 
do not apply to the (Ireat Lukes and 
their eonneeting and tributary wa¬ 
ters.—The I>rayt()n Thurston, D.C. 
N.Y., 4 F.Supp. 58. 

32. U.S.—Border Line Transp. Co. 
V. Canadian Pac. Ry. Co., D.C. 
Wash., 2C2 F. 989. 

33. U.S. — The New Moon, D.C. 
Wash., 55 F.2d 928. 

34. U.S.—The O’Brien Brothers, N. 
Y., 258 F. 614, 170 C.C.A. G8, modi¬ 
fying, D.C.. 253 F. 865. 

11 C.J. p 1063 note 73. 

36b U.S.—The Summit, C.C.Mass.. 
23 F.Cas.No.13.606, 2 Curt. 160. 


38. IT.S.—Henderson v. Cleveland, D. 

C.Ohio, 93 F. 844. 

11 C.J. p lOil note 40. 

37. U.S.—The Silver Palm, C.C.A. 
Cal., 94 F.2d 754—Ocean S. S. Co. 
of Savannah v. IT. S., C.C.A.N.Y.. 
38 F.2d 782, uffliniiiig, D.C., The 
City of Rome, 24 F.2d 729. 

11 C.J. p 1044 note 41. 

38. IT.S—The Annie S. Cooper, D.C. 
La.. 48 F. 703. 

11 C.J. p 1044 note 42. 

Buies for Western Rivers applied 
only to the navy and niereanlile ma¬ 
rine of the United States, “mercan¬ 
tile marine’’ being used to mean the 
merchant service or business of 
commerce at sea and did not apply 
to steam vessels engaged in towing 
on inland rivers.—Beck v. Johnson, 
C.C.Ky., 169 F. 154. 

39. U.S.—The Libby Maine. D C. 
Wash., 3 F.2d 79—U. S. v. One 
Raft of Timber. C.C.S.C.. 13 F. 
796. 5 Hughes 404. 

40. U.S. —The Slate of Alabama, D. 
C.N.Y., 17 F. 847. 
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41. U.S.—The Belle. D.C.N Y., 3 F. 
Cii.s.No.1.269, 1 Ben. 317. 

11 C.J. p 1044 note 48. 

42. IT.S --T^eonard v The Volunteer, 
C.C.Ohio, 15 FCa.*!.No.8.260. 

II C.J. p 1044 note 50. 

43. U.S.—The Oregon, Or, IS S.Ct. 
804, ir,8 U.S. 186. 39 L Kd 94 . 7 — 
The BeJgenland. Pa.. .5 S (^(. 860, 
111 U.S. 355, 29 LFd. 152—-.^ears 
V. The Scotia, NY., j4 W/Ul. 170, 
20 L.Ed. 822. 

44. U.S. — Deslifins v. La Com- 
pagnie, G»*n Transjil l.'iiit ique. N V., 
28 S.Cl. 664, 210 U.S. 95. 52 L Ed. 
973. 

n C.J. p 1044 note 52. 

American vessels 

On the waters covi‘red t hereby, 
the International Rules lire fijiplica- 
ble to American vessels.—21 Op. 
Atty.-CJen. 513. 

45. U.S.—The (Jregon, Or., 15 S.Ct. 
804. 158 U.S. 186. 39 L.Ed. 948. 

46 . U.S.—The Breakwater v. New 
York. L. E. & W. etc., K. Co.. N. 
Y.. 16 S.Ct. 99. 155 U.S. 252, 39 L. 
Ed. 139. 
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are yet so distant from each other that measures of 
precaution have not become necessary to avoid a 
collision.^ 

However, the fact that a vessel is privileged and 
entitled to hold her course does not excuse her from 
adopting such precautions as may be required by 
statute and as may be necessary to prevent a colli¬ 
sion.^® It is no excuse for a vessel bound to keep 
out of the way that precautions are taken as soon as 
the necessity is perceived, if earlier precautions 
would have prevented the collision,^® Also, where 
a certain maneuver is made too late to avoid the 
collision, the fact that it was the proper one under 
the rules is no excuse for its not having been per¬ 
formed more promptly.®® A vessel that is coming 
on and meeting others should not have another 
hanging on her side so that she cannot go in either 
direction.®! 

The regulations do not become applicable until 
the facts are known, and a vessel should keep her 
course until she has ascertained what the other ves¬ 
sel is and what course she is pursuing.®^ Further¬ 
more, the rules do not apply where each vessel is 
maneuvering and neither is on a steady course. In¬ 
deed, the rules would be only a source of confusion 
and disaster if applied in such a case, for they are 
based on the assumption that the future positions of 
each vessel may be forecast by the other, and this 
means that the courses are fixed.®® 

In the case of two vessels approaching so as to 
involve risk of collision, if either the meeting or 
crossing rule applies at the time when there ap¬ 
pears to be risk of a collision, the same rule contin¬ 
ues to apply until the ships are clear, and no change 
of position will bring the other rule into opera¬ 
tion.®^ 

§ 28. - Rules for Construing Regulations 

Each rule or regulation enacted by congress for the 
prevention of collisions between vessels should be con¬ 


strued from a nautical standpoint and as part of a body 
of rules. It should receive the same Interpretation In a 
state court as In an admiralty court; and, in the case of 
an International rule, it is Important that it be under¬ 
stood alike by all nations. 

In determining the intention of congress in en¬ 
acting the regulations, the rule is that the words of 
any particular section are to be construed, not as 
though it were a separate enactment, but as form¬ 
ing part of the entire act prescribing a body of rules 
having for their object the prevention of collisions 
at sea.®® 

The terms used in the rules arc to be construed in 
a nautical sense and must be applied as seamen are 
wont to apply them.®® 

Proceedings in state courts. The statutory regu¬ 
lations enacted by congress to prevent collision of 
vessels are to be interpreted in the same way in a 
common-law court of a state as they are in the 
courts of the United States, where the action is for 
a maritime tort committed on navigable waters 
within the admiralty jurisdiction of the United 
States.®*^ 

International Rules. Some decisions should be 
read with the fact in mind that they involved colli¬ 
sions which happened before the present Interna¬ 
tional Regulations were adopted by congress.®® 

It is of paramount importance that the Interna¬ 
tional Rules for preventing collisions be understood 
alike by all nations.®® 

§ 29. Rules of Supervising Inspectors 

When authorized by, and not inconsistent with, stat¬ 
utes, rules of navigation adopted by the board of super¬ 
vising inspectors of steam vesseis are valid and, when 
applicabie, must be compiied with. 

To the extent that they are not inconsistent with 
statutory regulations but arc merely additional or 
more detailed regulations of navigation, rules adopt¬ 
ed by the board of supervising inspectors of steam 
vessels, under authority conferred by acts of con¬ 
gress, arc valid and binding®® and have the same 


47 . U.S.—Peters v. The Schooner 
Dexter. Md.. 23 Wall. 69, 23 L.Ed. 
84. 

11 C.J. p 1045 note 62. 

DUtanoe aiLd speed 

The risk of collision which ren¬ 
ders the rules applicable depends on 
the distance apart of the vessels 
and their relative speeds.—The Be- 
nalla, D.C.N.Y., 46 F.2d 864. 

48 . U.S.—The West Hartland. D.C. 
Wash., 205 F. 647, affirmed, C.C.A.. 
2 F.2d 834—The Admiral Watson, 
D.C.Wash., 266 F. 122. 

49 . U.S.—Miner v. The Bark Sunny- 
side. Mich.. 91 U.S. 208. 23 L.Ed. 
302. 

11 C.J. p 1045 note 68. 


60. U.S.—The America v. Camden, 
etc., R. Transp. Co., N.Y., 92 U.S. 
432, 23 L.Ed. 724. 

11 C.J. p 1045 note 64. 

51. U.S.—The Transfer No. 10, D.C. 
N.Y., 137 F. 666. 

58. U.S.—The C. 11. Seuff, D.C.N.Y.. 
32 F. 237—The Aurania, D.C.N.Y., 
20 F. 98—The General U. S. Grant, 
D.C.N.Y., 10 F.Cas.No.6,320, 6 Ben. 
466. 

11 C.J. p 1045 note 66. 

63. U.S.—The James A. McKenna, 
C.C.A.N.Y., 26 F.2d 639. 

64 . U.S.—The Aurania, D.C.N.Y., 29 
F. 98. 

11 C.J. p 1046 note 67. 
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55. U.S.—The Harriet, C.C.Mc., 11 
F.Ca.s.No.6,099, 1 Story 251. 

11 C.J. p 1046 note 68. 

56. U.S.—The Aurania. D.C.N.Y., 29 
F. 98. 

11 C.J. p 1046 note 70. 

67. Mass.—Chesley v. Nantasket 
Beach Steamboat Co., 61 N.E. 50, 
179 Mass. 469. 

68 . U.S.—The Suffolk. N.Y., 268 F. 
219, 169 C.C.A. 287. 

69. U.S.—The Sylvester Hale, D.C* 
N.Y., 28 F.Cas.No.13,712. 6 Ben. 
623. 

80. U.S.—The Transfer No. 8, D.C. 
N.Y., 14 F.2d 448, modified on oth¬ 
er grounds, C.C.A., 26 F.2d 628— 



15 C.J.S. 


COLLISION 


§ 30 


force and effect as a statutory rule of navig^tion.*^ 
On the other hand, the rules are invalid to the ex¬ 
tent that they conflict with the statutory rules or 
exceed the authority conferred upon the inspec¬ 
tors.® ^ To render a compliance therewith neces¬ 
sary, particular rules,®® or a statute requiring their 
adoption,®^ must, of course, be applicable. 

§ 30. Local Regulations 

Local regulations, not conflicting with federal regu¬ 
lations, are regarded by admiralty courts as valid. 

While local regulations applicable to the equip¬ 
ment, position, and management of vessels, and 
their navigation in rivers, harlxir.s, or channels do 
not absolutely govern the right of recovery in a 


court of admiralty,®® nevertheless, they are .re¬ 
garded in courts of admiralty, as well as in state 
courts, as valid and enforceable when they are not 
opposed to the general rules applicable to such wa¬ 
ters,®® when they do not occasion any improper ob¬ 
struction of navigation,®"^ and when such waters are 
within the local jurisdiction.®* Even though a mu¬ 
nicipal regulation has been rarely enforced, it will 
not be disregarded,®® as it will be presumed to be 
in force until repealed."^® In some of the earlier 
cases, local statutes and ordinances w^ere considered 
as not being enforceable, as such, against foreign 
vessels and vessels engaged in interstate commerce, 
but were deemed effective against such vessels as 
local usages which all vessels navigating the waters 
to which they apply arc bound to take notice of and 


state of Maryland v. Standard Oil 
Co. of Now Jersey. D.C.Md., 8 P. 
2d 514—The John D. Rockefeller, 
C.C.A.Va., 272 F. 67, affirming, D. 
C.. 260 F. 982, and certiorari de¬ 
nied Standard Oil Co. v. The Falls 
City. 41 set. 635. 256 U.S. 693. 65 
L.Ed. 1175. 

11 C.J. p 1042 note 21. 

61. U.S.—The Plankatank. C.C.A. 
Md., 87 F.2d 806—The Varanger, 

C. C.A.Md.. 60 F.2d 724, affirming, 

D. C., 45 F.2d 608—The Asfalto, D. 
C.N.Y., 46 P.2d 867, modified on 
other grounds. C.C.A.. 61 F.2a 982. 
Pilot Bnlea, udopted under author¬ 
ity of acts of congress for regula¬ 
tion of navigation in haibors, rivers, 
and inland waters, have the fon-e of 
law.—The Cezino. C.C.A.Va., 89 F.2d 
300. 

62. U.S.—The Ashles', N.Y., 221 F. 

423, 137 CC.A. 221, modifying 209 
F. 965—The Aurelia, U.C.Cal., 383 
p. 341—The Transfer No. 16. N.Y., 
14.*i F. 603, 76 C.C.A. 263—The 

John King. N.Y., 49 P. 469. 1 C.C. 
A. 319—The Greenpoint, D.C.N.Y., 
31 F. 231—The B. B. Saunders, D. 
C.N.Y., 19 F. 118, reversed on oth¬ 
er grounds 26 F. 727, 23 Blatchf. 
378—The Grand Republic, D.C.N. 
Y., 16 P. 421 — The American 
Eagle, D.CMn.sa., 1 F.Cas.No.GOl, 1 
IiOW<ll 425—The Atlas. D.C.N.Y., 
2 P.CnB.No 633, 4 Ben. 27, affirmed. 
C.C., 2 F.Caa.No.634, reversed on 
other grounds 93 U.S. 302, 23 L. 
Ed. 86.3—The Metropolis, D.C.N.Y., 
17 F.Cas.No.9,601. 

11 C.J. p 1042 note 22, p 1067 notes 
6 , 7. 

XBOonslstOBoy bstween Inspooton* 
rules 

In a case where two inspectors’ 
rules were construed not to be in¬ 
consistent, it was recognized that in 
so far as two of such rules are in¬ 
consistent, the one which is the 
same as a statutory rule is para¬ 
mount.—^The Gwynedd, C.C.A.Pa., 91 
F.2d 112. 


63. Buie adopted, hut not promnl- 
gatedf at the time of the collision, 
and of which none of the persons in 
command of the vessels has any 
knowledge, is Inapplicable. — The 
Narnigansett, C.C.N.Y., 17 P.Cas.No. 
10.018, 10 Blatchf. 476. affirming. D. 
C.. 17 F.Cu8.No.1 0,016, 6 Ben. 256. 
Xississlppl Bivor below New Or¬ 
leans 

The supervising inspectors’ rules 
applicable to the MissiSHippi River 
below New Orleans are those for the 
Atlantic and Pacific inland waters, 
notwithstanding the title thereof ex- 
c<*pta “rivers emptying into the Gulf 
of Mexico,’’ since rule 9 of those 
Pilot Rules and rule 14 of the Pilot 
Rules for ‘Western rivers both con¬ 
tain a clause stating that *‘the line 
dividing Jurisdiction between the pi¬ 
lot rules on Western rivers and the 
pilot rules on harbors, rivers and in¬ 
land waters at New Orleans shall 
lie the lov*'er limits of the city,” and 
11 cannot be supposed that the river 
below that point was intended to be 
exempt altogether from the Jurisdic¬ 
tion of the Bupc'i’vibing inspectors.— 
The Albert Duniois, 20 S.Ct. 696, 
177 U.S. 240, 44 L..Ed. 751, affirming 
sub nom. Jakobsen v. Springer, 87 F. 
948, 31 C.C.A. 316. 

Bpsolal mlra for a particular lo- 
oolltj will, where they apply, take 
pre«!edence over general rules.—The 
North Star, D.C.N.Y., 108 F. 436. 
Application of former rules 
U.S.—The New York. Mich., 20 S.Ct. 

67, 176 U.S. 187, 41 L.Ed. 126—The 

F. W. Wheeler v. Churchill, Mich., 

78 F. 824, 24 C.C.A. 363—The 

Sweepstakes. D.C.Mich., 23 F.Cas. 

No.l 3,687, Brown Adm. 609. 

64. Btcam veusbla passlug 

The statute requiring the board 
of supervising inspectors to estab¬ 
lish regulations for steam vessels In 
passing applies only to regulations 
to be observed by steam vessels in 
passing each other.—Beck v. John¬ 
son, C.C.Ky., 169 F. 154. 
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65. U.S.—The New York Central 
No. 18, N.Y., 267 F. 405, 168 C.C.A. 
445. 

11 C.J. p 1044 note 56. 

66 . U.S.—The New York Central 
No. 18, supra—The Barge No. 4, 
D.C.Vn., 248 F. 823. 

11 C.J. p 1040 notes 96, 3. 

XK>eal harbor regulation 

(1) A local harbor regulation is 
valid and enforceable In th^ courts 
of admiraltv. as well as in the state 
courts, and certainly, so fur as it 
is in furtheranc'c of the purposes of 
commerce, it should be observed, re¬ 
spected. and enfoieed b\ the courts 
of admiralty.—The Barge No. 4. su¬ 
pra. 

(2) A contention that such a reg¬ 
ulation was suspended by war reg¬ 
ulations was held urittmablc in a 
case involving a eollision occurring 
more than a >ear after the signing 
of the armistice, the war being con¬ 
sidered already ended so far us 
peaceful pursuits were concerned.— 
The Berkley, D.C.Va., 271 F. 35. 

(3) However, a iinrtieular local 
harbor rule, containing an ubsolutt* 
prohibition, although valid before 
congress 1ms aeUnl on the subiect. Is 
supplanted by a federal statute cov¬ 
ering the same subject and contain¬ 
ing only a qualified prohibition — 
The City of Norfolk, C.C A.Vii., 266 
F. 641, affirming, DC. 218 F 780. 
certiorari denied Che.snpeake S. R. 
Co. of Baltimore Cit> v Hand. 40 S. 
Ct. 684, 263 U.K. 491. 64 L. Ed. 1028. 
87. Pii.—Baker v. The Steamhoat 

Hiliernia No. 2. 1 I’hilu. 22K. 
ea U.S.—The Victory. D.C.Va., 62 
F. 631, affirmed 18 S Ct. 149, 168 U. 
S. 410, 42 L.Ed. 519. 

09. U.S.—The Director, D.C.Ala., 

180 F. 606. 

11 C.J. p 1040 note 4. 

TO. U.S.—Culbertson v. The South¬ 
ern Belle. D.C.La., 6 F.Cas.No.S.- 
462, Newb.Adm. 461, affirmed 18 
How. 684, 16 L..Ed. 498. 
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conform toJ^ However, as indicated supra § 25, 
local rules are now rccog'nized as binding by ex¬ 
press exception in the International Rules that noth¬ 
ing in the rules “shall interfere with the operation 
of a special rule, duly made by local authority, rela¬ 
tive to the navigation of any harbor, river, or in¬ 
land waters.” 

Regulations by secretary of zvar. While it may 
be true that the secretary of war is without power 
to establish general rules of navigation, and in that 
sense is not authorized to prescribe rules solely to 
prevent collisions between vessels, yet for the pur¬ 
pose of protecting the work and the instrumentali¬ 
ties engaged in channel improvements, the secretary 
of war, in the exercise of the authority vested in 
him by a statute which is not unconstitutional, may 
make local rules to prevent collisions between ves¬ 
sels, in the area of the improvement, when it may 
reasonably be believed that such collisions would en¬ 
danger the work or the instrumentality engaged 
thcrein.^2 Also, by virtue of authority vested in 
him by statute, a regulation by the secretary of war 
of the use of anchorage grounds defined and estab¬ 
lished by him is valid.’^^ 

§ 31. Rules Established by Private Authority 

Effect will be accorded rules made by private agree¬ 
ment. 


Rules made by private agreement will be enforc- 
ed,*^^ and, as stated infra § 34, a violation thereof 
without reason or excuse constitutes negligence. 

§ 32. Customs and Usages 

A custom or usage is subordinate to statutory rules 
of navigation and rules adopted under statutory author¬ 
ity; but, when not in conflict with such rules, it should 
be followed on the waters to which it applies. 

A custom or usage, either local or general, not in 
violation of the rules of navigation, has, although 
unwritten, the force of law and is controlling on, 
and should be observed by, vessels navigating the 
waters to which it applies.^® On the other hand, 
neither a local nor a general custom or usage can 
prevail against a statutory rule of navigation,'^® or a 
pilot rule adopted under statutory authority,^7 as 
otherwise the statutory or pilot rule would be a 
source of danger and not a guide to safety.7* 
There is some authority, however, for the views 
that exceptions may be made in the case of local 
customs involving deviations from pilot rules where 
they are of long standing and are well understood,79 
and that a custom to depart from the rules is valid 
when it is based on safety and not mere conven¬ 
ience.®® 

A usage of ferry companies having adjacent slips, 
as to the cf)iirsc of their ferryboats and the manner 
of landing, will be held binding on such vessels 


71. TT.S.—The Briff Jas. Tfruy v. The 
Ship .lohn Fra.ser, S.C., 21 llow. 
1S4. 16 L Ed. 106—Snow v. Hill, 
La.. 20 How. 64.']. 15 L Ed. 1017 
S.Y. —Fitc-h V Livingston, 6 N.Y.Su- 
per. 492, affirming' 7 Ilow.l’r. 410. 
11 C.J. p 1044 note 55, p 1045 note 
58. 

7a. U.S.—The Governor Warfield, D. 
G.N y.. 39 F 2d 926, affirmed. C.C 
A., Arundel Corporation v. The So- 
<-ony No. 5, 48 F.2d 1069. 

73. U.S.—The City of Chattanooga, 
C.C.A.N.Y., 70 F.2d 23 

74, Ill.—Moore V. Mo.s.s, 14 Til. 106. 
N.Y.—(Uark v. Thayer. 13 N.Y.S. 897, 

11 App.Div. 510. 

Fioliermen engaged in their oeeu- 
pation or emplo.vment In an indus¬ 
trial fishing Zone on the high sea 
may have a code of rules, not in 
conflict with the rule.s of navigation, 
among themselves regulating their 
conduct in the operation of ff.shing 
boats within such zone.—The New 
Moon. D.C.Wash., 65 F.2d 928. 

Buie of yacht club will he held 
binding on its members while en¬ 
gaged in racing or in fleet maneu¬ 
vers, although in violation of the 
general rules.—Clark v. Thayer, 43 
N.Y.S. 897, 14 App.Div. 610—11 C.J. 
p 1041 note 12. 


75. TT.S..—The Nome. C C.A.La., 59 

F.2d 145 -The New Moon, DC. 
Wa.sh., 55 F.2d 928—The I'atricia, 
D(\Pa.. 296 F. 527-The John D. 
Rocki-feller. C.C.A.Va., 272 F. 67. 
ainmimg, D 260 F. 982, nnd cer¬ 
tiorari denied Standard Oil Co. v. 
The Falls City. 41 S Ct. 535. 256 U. 
S. 69;]. 65 L.Ed. 117.5-Tlio Tran.s- 
fer No. 21. N.Y., 248 P. 4 59, 160 C. 
C.A. 469 

11 C.J. p 1041 note 11. 

Constimctlon of statatozy rule 

A custom is not out of harmony 
with the International Rules where 
it has grown up and has been de¬ 
veloped, recognized, and utilized by 
all fishermen in a eerluin fishing 
zone as the construction placed by 
all fishermen in the zone f>n Inter¬ 
national Rules, art 26.—The New 
Moon. D.C.Wajsh., 55 F.2d 928. 

7fi. U.S. — The Prisiilla, C.C.A. 
Mas.s., 55 F.2d 32. modifying, D.C., 
27 F.2d 921, and certiorari granted 
Doane-Commercial Towing Co. v. 
Mexican Petroleum Corporation, 52 
S.Ct. 644. 286 U.S. 540, 76 L.Ed. 
1278, certiorari dismissed 67 S.Ct. 
756, 296 U.S. 669—The Black Dia¬ 
mond, C.C.A.N.Y.. 273 F. 811—The 
John D. Rockefeller. C.C.A.Va.. 272 
F. 67. affirming. D.C., 260 P. 982, 
and certiorari denied Standard Oil 
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Co. V. The Palls City. 41 S.Ct. 5:J6, 
256 TT.S 693. 65 L Ed. 1175. 

11 C.J. p 10 11 note 15. 

77. U.S.—The Michael Trney. C.C.A. 
N.Y, 43 F.2d 965, reversing. D.C, 

40 F.2d 70, and cerliornri di'iiied 
M. & J. Tracy, Inc v. Northwest¬ 
ern Fire & Marine Tns. Co., 51 S. 
Cl 180, 282 U.S. 895, 75 T^.Ed. 7X9 
—The John D. Rockefeller. C.C.A. 
Va., 272 F. 67, affirming. D.C., 260 
F. 982, and certiorari denied 
Standard Oil Co. v. The Falls ('’ity, 

41 S.Ct. 535. 256 U.S. 693, 65 L.Ed. 
1175. 

78. U.S. — The Priscilla. C.C.A. 
Mas.s., 55 F.2d 32, modifying, D.C , 
27 F'.2d 921, and certioiviri granted 
Doane-CommiToial Towing Co. v. 
Mexican Petroleum Corporation, 52 
set. 644, 286 U.S. 540, 76 L.Ed. 
1278, certiorari dismissed 57 S.Ct. 
766, 296 U.S. 669. 

79. U.S.—The Giove, C.C.A.Tcx., 27 
F.2d 331—Crowell & Thurlow S. S. 
Co. V. Texas Co., C.C.A.La., 27 F.2d 
208. 

80. U.S.—The Governor Warfield, 
D.C.N.Y., 39 P.2d 926, affirmed, C. 
C.A., Arundel Corporation v. The 
Socony No. 5, 48 F.2d 1069. 

81. U.S.—The Pavoiiia, C.C.N.Y., 26 
F. 106. 23 Blatchf. 463. 
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but a custom for ferryboats to yield their privilege 
in crossing to larger steamers, or of the latter to 
exact it and take the right of way contrary to the 
rules of navigation, is not a legal justification to 
a steamship for a failure to recognize the right of 
precedence of a ferryboat, resulting in a collision.^2 

The consideration of local statutes and ordinances 
as local usages binding on foreign vessels and ves¬ 
sels engaged in interstate commerce is treated supra 
§30. 

An alleged custom is of no avail where it is not 
established that it obtained under the circumstances, 
or that the vessel claiming the benefit thereof navi¬ 
gated in accordance therewith.^^ 

§ 33. Right to Assume Compliance with 
Rules 

One vessel has the right and duty, in the absence of 
knowledge or notice to the contrary, to assume that an¬ 
other vessel will comply with the rules. 

In the absence of kno'^ ledge or indications to the 
contrary, one vessel has always the right to presume 
that the other vessel is skillfully and properly man¬ 
aged, and that she will comply with the rules, and 
do what is right and proper under the circumstanc¬ 
es, and a vessel is not only privileged to regulate 
her own movements on that supiiosition, but is re¬ 
quired so to do.^"* This rule has been characterized 
as one of the most important in the law of colli¬ 
sion but it has also been held to have a limited 
effect and also to be misleading, unless very care¬ 
fully applied.*^® 

§ 34. Violation of Rules and Regulations 

A vessel which has violated a statutory rule of navi¬ 


gation, or some other pertinent law, rule, or regulation, 
Is liable for a collision unless It appears that the viola¬ 
tion did not cause or contribute to the disaster and could 
not have done so. 

The violation of a statutory rule of navigation 
does not per sc constitute contributory negligence,*'^ 
which, under the rule at common law, will leave the 
vessel remediless for injuries resulting from a colli¬ 
sion with another vessel,** and it is not ground for 
holding the vessel liable, unless such violation in 
some way cither contributed or possibly could have 
contributed to the collision.*-’ Only such vessels 
can invoke the violation of a state statute reciuiring 
vessels to keep as near as possible to the middle of 
a river, as an actionable fault, as have been jireju- 
diced by it, either because their own movements 
have been embarrassed by the presence (if the of¬ 
fending vessel, or because in ignorance of her pres¬ 
ence they have omitted to take some precautifin by 
which they might otherwise have avoided danger.*-’® 

On the other hand, the nonobservance of the stat¬ 
utory rules of navigation is itself a fault rendering 
the vessel liable, or at least in part liable, where it 
contributed to the collision a violation of a local 
regulation is sufficient reason for imputing fault to 
the violator and where shipowners agree that 
mutual safety requires ships to follow stated cours¬ 
es, which are recognized to the extent that they ap¬ 
pear on official maps, a departure from such courses 
without reason, although not a statutory fault, 
should be held to be negligent navigation, which is 
not excused by the fact that other navigators have 
sometimes also been negligent in departing from the 
charted lanes and laying courses in a neutral or 


82. ' U.S.—The Mohejran, D.C N.Y., 
!)1 F. 810. ufflrmed 105 F. 1003, 45 

C. C.A. 176. 

83. XJ.S.—The Governor Warfield, 

D. C.N.V., 39 P.2d 926, afiirmed, C. 
C.A., Arundf-l Corporation v. The 
Sofony No. 5. 48 F.2d 1069. 

Custom limited to hawser tows 

U.S.—The l..exington, D.C.N.Y., 8 F. 
Supp. 417, affirmed, C.C.A., 79 F.2d 
252. 

84. U.S.—The Fred H. Dalzell, Jr., 

C.C.A.N.Y., 45 P.2d 580—The 

Transfer No. 6. C.C.A.N.Y.. 45 F.2d 
571—The Steel Inventor. C.C.A.N. 
Y., 43 F.2d 958. certiorari denied 
Hell V. U. S. Steel ProducUs Co., 
51 S.Ct. 344. 283 U.S. 819, 75 L Ed. 
113.5—The John D. Rockefeller, C. 
C.A.Va., 272 F. 67, affirming, D.C., 
260 F. 982, and certiorari denied 
Standard Oil Co. v. The Falla City, 
41 S.Ct. 535. 256 U.S. 693, 65 U Ed. 
1175—The Musconetcong, N.Y., 255 
F. 675, 167 C.C.A. 51—The Velma 
Brooks, UC.Md., 3 F.Supp. 766, 771, 

15 C.J.S.-^ 


affirmed, C.C.A., Townsend v. Mun- 
aon S. S Line, 66 F.2d 1019, citing 

Corpus Juris. 

11 C.J. p 1046 note 76, p 1051 note 
44, p 1053 note 75« p 1066 note 25, 
p 1067 note 26. 

In estimating risk of collision It 

may Ik* asaumed that the other ves¬ 
sel will comply with the rules of 
navigation.—Ludwig v. The Free 
State. Mich., 91 U.S. 200. 23 L.Ed. 
299—11 C.J. p 1060 note 43. 

85. U.S.—The Monterey, D.C.N.Y.. 
153 F. 935, reversed on other 
grounds 161 F. 95. 88 C.C.A. 259— 
The Alaska, C.C.N.Y., 33 F. 107, af¬ 
firmed 9 S.Ct. 461. 130 U.S. 201. 32 
L.Ed. 923. 

86 . U.S.—The Admiral Schley, Mass., 
131 F. 433. 65 C.C.A. 417, affirming 
115 F. 378, affirmed 142 P. 64, 73 C. 
C.A. 250. 

87. U.S.—The Edward E. Loomis, C. 
C.A.N.y., 86 F.2d 705. 
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N.Y.—Hoffman v. Union Ferry Co., 
68 N.Y. 385, affirming 4 Hun 274. 
11 C.J. p 1047 note 80. 

88. N.Y.—Blanchard v. New Jersey 
Steamiioat Co.. 59 N.Y. 292—White¬ 
hall Transp. Co. v. New Jersey 
Steamboat Co., 51 N.Y. 369. 

89. U.S.—The Umbria, N.Y., 17 S.Ct. 
610, 166 U.S. 404, 41 L.Ed. 1053. 

11 C.J. p 1047 note 82. 

9a U.S.—Long Island R. Co. v. Kil- 
lien, N.Y., 67 F. 365. 14 C C.A. 418. 
11 C.J. p 1048 note 97. 

91. U.S.—The Comus, C.C.A.N.Y., 19 
F.2d 774. 

11 C.J. p 1047 note 79. 

92. U.S.—The New York Central No. 
18, N.Y., 267 F. 405. 168 C.C.A. 445. 

Incorrect statements in prior oases 
Anything in The Daniel McAllister, 
D.C.N.Y., 245 F. 1«3. and The Stella. 
D.C.N.y., 243 F. 216, 220, to the ef¬ 
fect that violation of a local regula¬ 
tion is not a fault unless there are 
other and special circumstances. 
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safety zone.®^ Where a statutory rule of naviga¬ 
tion has been violated, it must appear, to absolve 
the offending vessel from liability, not only that the 
violation did not cause or contribute to the colli¬ 
sion, but that it could not have done so,®'* as ap¬ 
pears more fully infra § 168, which deals with the 
burden of proof. 

The rule that unlawful position does not per sc 
necessarily result in liability does not govern where 
the sudden appearance of the offending vessel would 
be likely to, and does, produce confusion on part 
of navigators of the other vessel.®® 

By government vessel. The exercise of the dis¬ 
cretion of the commanding officer of a war vessel in 
time of war will not relieve the nation owning the 
vessel from the result of a violation of the laws of 
navigation, where the nation has authorized a suit 
against itself in a court whose duty it is to apply the 
law.®® 


Violation of other laws. The fact that the vessel 
did not have a licensed pilot, engineer, master, or 
mate, as shown supra § 10 a, or was engaged in a 
coasting trade without a license,®'^ or had come to 
anchor without obtaining the permit required by a 
port regulation,®** will not make her liable or pre¬ 
vent her recovery for injuries received where the 
violation of the law in no way contributed to the 
collision. 

§ 35. Waiver of Rules 

A rule of navigation may be waived or departed from 
by a proposal to that effect by one vessel and consent 
thereto by the other. 

The rules of navigation can be waived by persons 
who are willing to waive them ;®® and where a de¬ 
parture from a rule of navigation is proposed by 
one vessel and consented to by the other, each ves¬ 
sel is justified in assuming that the other under¬ 
stands and will govern herself accordingly.^ 


IV. SAILING VESSELS MEETING OB CROSSING 


§ 36. In General 

A sailing vessel which has the wind aft Is required 
to keep out of the way of another sailing vessel. 

According to the present rules of navigation, 
when two sailing vessels are approaching each other 
so as to involve risk of collision, a vessel which has 
the wind aft must keep out of the way of the othei 
vessel.® 

Narrow channel navigation by sailing vessels is 
considered infra § 134; and river navigation by 
such vessels is treated infra § 140. 

§ 37. Vessels Close-Hauled 

Where vessels close-hauled are on different tacks, 
the vessel on the port tack must keep out of the way of 
the other; and where they are on the same tack, the 
vessel to windward must give way. 


Where both vessels are close-hauled on the sjime 
tack there is, of course, very little danger of colli¬ 
sion, except in the case of overtaking vessels, con¬ 
sidered infra § 57, or where their courses converge 
owing to the ability of the one to lie nearer to the 
wdnd than the other, and in the latter case the ves¬ 
sel able to lie nearer to the wind must give way.® 
In other cases the vessel to windward must giv(' 
way.® 

Under the rules of navigation, particularly the In¬ 
ternational Rules, rule 17, where vessels close 
hauled on different tacks are approaching one an¬ 
other so as to involve risk of collision, the vessel 
on the port tack must keep out of the way of the 
one on the starboard tack.® 


must bP roprardod as erroneous.—The 
New York Central No. 18, N.Y., 257 
F. 405, 168 C.C.A. 445. 

93. TT.S.—The Edward E. Loomis. 
C.C.A.N.Y.. 86 P.2d 705. 

94. U.S.—The Edward E. Loomis, 
supra—Puffpt Sound Nav. Co. v. 
Nelson, C.C.A.Wash., 59 P.2d 697— 
The Suffolk, N.Y., 258 P. 219, 169 

C. C.A. 287—The Alice M. Guthrie, 

D. C.Va., 257 P. 472—The Thielbek, 
Or.. 241 F. 209, 164 C.C.A. 129, af- 
flrmlnff. D.C.. 218 P. 261. 

n C.J. p 1043 note 32. 

96. U.S.—The Edward E. Loomis. C. 
C.A.N.y., 86 F.2d 706. 

96. U.S.—Watts V. U. S., D.C.N.Y., 
123 F. 105. 

97. U.S.—The Metropolis. D.C.N.Y., 
17 F.Cas.No.9.601. 


96. U.S.—^Wilhclmsen v. Ludlow, D. 

C.Wash., 79 F. 979. 

11 C.J. p 1048 note 96. 

99. Ill.—Moore v. Moss, 14 Ill. 106. 

1. U.S.—The Cyrene, C.C.A.Va., 85 
F.2d 936. 

2. Under old rule, where one of the 

vessels had the wind aft, the vessel 
to the windward was obliged to keep 
out of the way.—Higbee v. Nipoli 
Aecame, C.Pa., 12 F.Cas.No.6,465. 
14 Phila. 517. 

3. U.S,—The Clement, C.C.Mass., 5 

F.Ca.s.No 2,879, 2 Curt. 363, affirm¬ 
ing, D.C.. 5 F.Ca8.No.2.880, 1 

Sprague 257. 

11 C.J. p 1048 note 4. 

4. U.S.—The Non Pareille. D.C.N.y., 
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33 F. 524—The Commodore Jonet.. 
D.C.N.Y., 2.5 F. 506. 

11 C.J. p 1048 note 6. 

6 . U.S.—Pendleton Pros. v. Morgan. 

C.C.A.Md.. 11 F.2d 67. 

11 C.J. p 1048 notes 6--8. p 1019 note 
9. 

Maritime law prior to adoption of 
mles 

(1) Prior to the adoption of the 
rules of navigation, the respective 
duties of vessels close-hauled on dif¬ 
ferent tacks was referred to the gen¬ 
eral maritime law, but the practice 
of seamen in such cases appears to 
have been somewhat loose.—The In¬ 
diana. D.C.N.Y., 13 F.Cas.No.7,020, 

Abb.Adm. 330—Thain v. The North 
America, D.C.N.Y., 28 F.Cas.No.l3,- 
863. 
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After a vessel has come about and filled away on 
another tack, she has the rights and obligations of 
a vessel on such tack, and must act accordingly.® A 
vessel is not in fault for changing from the port to 
the starboard tack as against a vessel on the port 
tack where the change is made in ample time to 
enable the latter to avoid hcr.7 

§ 38. Vessels Running Free 

Where both vessels are running free, the duty to 
keep out of the way depends on the direction of the 
wind with reference to the vessels. 

Under the rules of navigation and the decisions 
according effect thereto, the duty to keep out of the 
way, where both vessels are running free, depends 
on the direction of the wind with reference to the 
vessels. Where the wind is on the same side, the 
vessel which is to windward must keep out of the 
way of the vessel which is to leeward;® and where 
the wind is on different sides, th<i vessel which has 
the wind on the port side must keep out of the way 
of the other.® 

§ 39. Vessel Close-Hauled and Vessel Run¬ 
ning Free 

At between a vessel which Is running free and one 
which la close-hauled, the duty of keeping out of the way 
rests on the former. 

As provided in the rules of navigation, a vessel 
which is running free must keep out of the way of 
a vessel which is close-hauled.^® It is no excuse 
that the vessel sailing free mistook the course and 
position of the other and made a wrong maneuver.^^ 

§ 40. Meaning of ‘‘Close-Hauled” and “Run¬ 
ning Free” 

“Running free” and “close-hauled” are defined 
supra § 2. 

§ 41. Vessels Meeting End on or on Crossing 
Courses 

Former rules as to the action to be taken by sailing 


§ 43 

vessels meeting end on, or nearly so, or approaching on 
crossing courses are no longer controlling. 

The old rule that if two sailing vessels were meet¬ 
ing end on or nearly end on so as to involve risk 
of collision, the helms of both were to be put to port 
so that each might pass on the port side of the oth- 
er,i2 and the old rule for vessels on crossing cours¬ 
es are no longer applicable, these situations being 
governed by the rules stated above in §§ 37-39. 

§ 42. Vessels Coming About 

When one vessel Is coming about, the other vessel 
must use due care and not place absolute dependence on 
the successful execution of the maneuver. 

Coming about, as involved in specific duties of 
burdened and privileged vessels, is considered infra 
§43. 

One vessel must anticipate the necessity of anoth¬ 
er going in slays, and must use diligence to avoid 
her when tacking and out of command.^® The ap¬ 
proaching vessel has no right to speculate on the 
chances of the other coming completely about, get¬ 
ting under headway, and avoiding her.^^ 

Other matters concerning vessels coming about 
see 11 C.J. p 1050 notes 28-30, 33, 34. 

§ 43. Respective Duties of Burdened and 

Privileged Vessels 

a. Burdened vessel 

b. Privileged vessel 

a. Burdened Vessel 

While the burdened vessel may choose any method 
of keeping out of the way she deems proper, she must 
give way In time, not come so close to the privileged 
vessel as to cause apprehension and alarm, and not fail 
to anticipate ordinary and necessary movements on the 
part of the privileged vessel; and where she chooses the 
more hazardous of two possible courses, she Is responsi¬ 
ble for the result. 

The vessel required to give way should apprehend 
the necessity of the privileged vessel to go about at 
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(2) The principle seems to have 
been that the starboard-tackcd ves¬ 
sel was BO far prima facie in the 
riffht in holding her course that the 
burden was on the other vessel to 
show that she would have been safe 
in deviating.—Simpson v. Hand. G 
Whart., ra.. 811, 36 Am.D. 231. 

(3) Where the ships were ap¬ 
proaching end on and the close-haul¬ 
ed ship on the starboard tack could 
go a point or two nearer and still re¬ 
main under command it was her duty 
so to do by porting.—Nelson v. Ice¬ 
land. La., 22 How. 48, 16 L.Ed. 269. 

(4) On the other hand, if the ships 
were approaching at an angle, under 
some circumstances, it would be a 


fault for a starboard-tacked vessel 
to port, as she might disturb the 
maneuvers of the other ship.—Brain- 
erd V. Steamer Worcester, D.C.Conn., 
4 F.Cas.No.l,804a. 

6. U.S.—The Essex, D.C.Mass., 60 F. 

686 . 

7. U.S.—The British America, D.C. 
N.Y., 4 F.Cas.No.1,89.5, 10 Ben. 417. 

8. U.S.—The Nahor, D.C.N.Y.. 9 F. 
213—-Stetson v. Pepita, D.C.Va., 22 
F.Cas.No.l 3,382, 3 Hughes 483. 

Del.—Smyrna, etc.. Steamboat Co. 

V. Whilldin, 4 Harr. 228. 

11 C.J. p 10r>() note 20. 

9. U.S.—The Grace Seymour, D.C.N. 
Y., 63 F. 163. 

11 C.J. p 1050 note 21. 
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10. U.S.—Pendleton Bros. v. Mor¬ 
gan, C.C.A.Md., 11 F.2d 67. 

11 C.J. p 1049 note 16. 

11. U.S.—^Aumach v. The Queen of 
the South, D.C.N. Y., 2 F.Cas.No. 
€57a. 

13. U.S.—The Maggie J. Smith, Md., 
8 S.Ct. 159, 123 U.S. 349, 31 L.Ed. 
175. 

11 C.J. p 1050 note 26. 

la. U.S.—The A. G. Brook.s, D.C. 
Mass., 1 F CaH.No.98, 1 Lowell 299. 

14. U.S.—The Charlotte Kaab, D.C. 
I Mich., 6 F.CaB.No.2,622, Brown 
I Adm. 453. 
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the end of her tack, or to avoid other vessels,^** 
make due allowance for changes of course due to 
ordinary hut not excessive leeway and yawiiifj,^® 
and not come so close on ihe other vessel as to cre¬ 
ate apprehension of a collision and alarm her inio 
a chaiifi^e of course lo escape it.^*^ Furthermore, she 
must take all necessary precautions in time to avoid 
the collisionSubject to the forejjoing rules and 
to the qualification that where two courses are open, 
and she accepts the more hazardous, she is responsi¬ 
ble for the result,^ ^ the privileged vessel may keep 
out of the way in any manner she thinks fit and 
])n)per.^^’ The rule that the vessel required to keep 
out of the way shall, if the circumstances of the 
case admit, avoid crossing ahead of the other,-• 
seems not to be imperative under all circumstanc- 

oo 

es.“- 

b. Privileged Vessel 

Unless the circumstances are such as to make a 
change of course necessary or Justifiable, the privileged 
vessel is required to hold her course; and she is at 
fault where a collision results from her failure to do 
so. 

There is a duty on the part of the privileged ves¬ 
sel to hold her course, to beat out her tack, and to 
do nothing to mislead or bafifle the movements of 
the other vessel.-^ The distance of two miles, 
which is the distance at which side lights must be 
made visible, is also, by necessary implication, to 
be taken as the distance within which vessels should 
be required lo keep their course.-** 

The privileged vessel is at fault where she causes 


the collision by coming about when the other vessel 
is attempting to go astern of her;^*'* but a change 
of course by the privileged vessel to avoid the 
threatened collision affords no excuse for the bur¬ 
dened vessel, where the latter’s negligence was the 
primary cause of the accident.26 

What constitutes change of eOurse, While luffing 
of a close-hauled ship may constitute a change of 
course within the prohibition of the rule, 27 it does 
not necessarily do so;26 nor is the yawing half a 
point of a vessel hove lo a change of course.2® 

Justifiable change of course. The privileged ves¬ 
sel is not required to hold her course under all cir¬ 
cumstances. She may change her course where the 
other vessel appears to be disregarding the rule as 
to keeping out of the way^^^ and danger of colli¬ 
sion is imminent and she is justified in coming 
about to avoid a supposed danger at night.22 Also, 
the privileged vessel is not in fault for changing her 
course where she could not under the circumstances 
with reasonable care have knowm that the other ship 
was the one obliged to give way but such ex¬ 
cuse cannot be invoked w'herc, by reason of the in¬ 
efficiency of her lookout, she failed to discover the 
approaching vessel until the two w'ere in close prox¬ 
imity and she had no time to study the situation.24 
A vessel is not justified in following the variations 
of the wind.26 

Necessary change of course. The circumstances 
may be such as to impose on the privileged vessel 
the duty of changing her course to avoid the colli- 


15. IT S —Wiiinp V. The rarroll. D C 
N.Y., 30 F.(\-is.No.l7.8iCa. 

16. US—Thf Iroquois. NY., 91 F. 
173, 33 rCA. 

17. IT.S—.Tonfs V. Slauson, III., .»> S 

Ct. 4 (is, 112 IT.S 28 LFaI. SI 2 

11 C .T. p lor.l nolf 3S. 

18. V S —Tin* A. R. IViM-kH V. Tho 
FiphrupsM Li.C.Pa.. 20 F. cni. 

11 C .T. p lO.^iO notf 30. 

Port tacked vessel mu.^t ffivc way 
in time whore Iho circuiiistanc-os aro 
such as to make U whu h 

vessel has the free 'wind.—I’oolo v 
The WushiiiKton, DCN.Y, 19 F Cas 
No.l 1,271 9 N.Y.LeK Oh.s. 321. 

19. U.S.—Th(* Carroll v. Green. S 

Wall. 302. 19 L.Fd. 392—Whitney 
V. The Kmpire State, D t.’.N.Y., 29 
F.Cas.No.17,586, 1 Hen. 57. 

20. U.S.—The Abhy Ingalls, D C.N 
J., 12 F. 217. 

Pormerly, under the maritime law-, 
it was uncertain whether the ship on 
the port tack should always bear up 
and go under the stern of the other, 
or whether she was at liberty to 
keep out of the way by taking other 


steps.—Wet more v. The Graiiilr 
Slate, 3 Wall. ITS.. 310. 18 L..Kd 179. 
11 C..J. p 1049 note 10 

21. U.S.—The Richard F. C. Hart¬ 
ley, D.C.I’a., 124 F. 70S. 

lit" .1. p 10.51 note 39. 

22. U S —Tin* Queen Flizaheth, N. 
Y., 122 F. 406, 59 C.C.A 34.5, eer- 
tiorari denied 23 S.CH. 855, 190 U.S. 
560. 47 LKd. 1184. 

23. IT.S.—The Benjamin A. Van 
Brunt. n.CVa, 168 K. 103—The 
FaKie Wing, Va., 162 F 882. S9 C. 
C A 572, <*ertiorari denied 29 S.(?t. 
6S9. 212 US. 5S0, 53 T. Kd. 659. 

11 C.J. p 1048 note 6, p 1019 note 1.5, 
p 1050 notes 20. 21, p 1051 note 43 

24. U s.— The Delaware, N.Y., 16 S. 
(H. 516, 161 U.S. 459, 40 Li.Fd. 771. 

11 C J. p 1051 note 45. 

25. IT.S.—The Richard R Higgins. 

D.CMass. 20 F.Cas.No.11,768, 1 

TiOWell 290. 

26. U.S.—The William Churchill. D. 
C.N Y., 103 F. 690. 

27. U.S.—The Catherine v. Dickin¬ 
son. N.Y., 17 IIow. 170, 15 D.Ed. 
233. 


28. IT.S.—The Emily B. Maxwell. 
IMieh. 96 F. 999, 37 C (\A. 658— 
The IVnigussett, J^C.N.Y., 9 F. 109. 

^nfllng at moment of collision 

It IS not a fault for a close-liauled 
ship to luff at the monif'nt of i-ol- 
11 si on .‘xo as to receive a glancing 
l)low.—The Martha Drowi*r, D (\ 
Mass, 27 F. 513. 

29. IT.S.—The (^ilumliian, Mas.s., 100 
F. 991, 41 C.C.A. 150. 

30. I\S—The Zampa, D.C.Cal., 113 
V. 541. 

31. U S.—The Charles A. Campbell. 
n.C.Mass., 142 F. 996—The Richard 
F. C Hartley, D.C.Pa., 124 F. 708. 

32. U.S.—The Charlotte Raab, D.C. 

Mich., 5 F.Cas.No.2,622, Brown 

Adrn. 453. 

33. U.S.— The Queen Elizabeth, D.C. 
N.Y., 100 F. 874, reversed on other 
grounds 122 F. 406, 59 C.C.A. 345. 

34. U.S.—The Queen Elizabeth, sb- 
pra. 

36. U.S.—The Johanne Auguste, D. 
C.N.Y., 21 F. 184. 
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sion,36 as where it is apparent that the other vessel 
is not easily controlled or managed under the cir¬ 
cumstances,37 or where, being crowded by a vessel 
which should give way, she persists in her course 
when she could easily bear away, or luff, or come 
about and avoid an impending collision ;38 in other 
words, a vessel should not adhere obstinately to the 
rules when disaster can be avoided by a departure 


§ 45 

from them,39 although, so long as the movements of 
the vessel required to give way are in doubt, or arc 
not clearly indicated, the privileged vessel is justi* 
fied in holding her course.^® 

Where the vessel on the wind changes her tack 
it is her duty, if other vessels arc near, to go about 
and not to wcar.^i 


V. STEAM VESSELS MEETING OR CROSSING 


§ 44. In General 

The duties of steam vessels meeting or crossing 
are stated infra §§ 45-40. In other sections will be 
found statements of the duties of steam vessels nav¬ 
igating harbors, infra §§ 144, 145, rivers, infra §§ 
137-130, 142, and narrow channels, infra §§ 133, 
135. 

§ 45. Duty of Vessel Required to Keep Out of 
Way 

The vessel required to keep out of the way should 
act intelligently to keep out of the way safely and 
prudently by holding back, avoiding crossing ahead of 
the other vessel, or adopting such other course and pre¬ 
caution as may be necessary under the circumstances. 

Kcgardless of whether a burdened vessel has been 
placed in that position strictly as a matter of right 
or not, she is bound to take notice that she is in fact 
burdened and to act accordingly.^- It is the duty 
of the burdened vessel to take notice of the charac¬ 
ter of the course of the jinvileged vessel. "^3 Even 
though the privileged vessel is on a curving course, 
her apparent course may be as iilain as though it 
were straight, and what counts is the means af¬ 
forded the burdened vessel to determine where the 


privileged vessel wnll be as time passes so as to be 
able to act intelligently to keeji out of her way.^'* 
The duty to keep out of the way embraces the duty 
to keep away by a prudent and safe margin, having 
reference to all the contingencies of navigation."*-'’ 
The burdened vessel must not approach so closely 
and under such speed that a sudilen checking of the 
speed of the other, or a small unforeseen deflection 
from an unexpected cause, results in a collision 
which would only have been avoided by a small 
margin had she kept her sjieed and course."**’ 

Particular modes of keeping nut of leay. Tt has 
been held that a vessel whose duty it is under the 
rules to avoid another which held her course can¬ 
not excuse her failure to keep out of the way, un¬ 
less she shows that at no time after she was near 
enough to have discovered the latter could she ha^e 
ported and avoided her."*7 J Iow(‘ver, the situation 
may be such that sim])ly holding back is the proper 
and necessary mode of kee])ing out of the way.**^ 
If the steamer which is to keej) out of the way of 
the other wishes to pass to the left she must first 
obtain the consent of the other,"*3 and in executing 
the maneuver she proceeds at her own risk.-'’** 


36. U.S.—Thr Miirtha R Wallacp, D. 

C N.y . I IS F. !»4 —Tin* 13. C. IVr- 
ry, 30 F. 711. 

laOSB of privlloero 

A t hange of course by one of two 
approHching scbooner.s after they 
come within view of each other, by 
which a danger of collision is first 
created, may make it the duty of the 
other schooner, under the .sailing 
rules, to keep out of the way, al¬ 
though, had the original courses been 
maintained, she would have been en¬ 
titled to the right of way.—The 
Mary Buhne. D.C.Cal., 95 P. 1002, af¬ 
firmed 118 F. 1000, 55 C.C.A. 494. 

37. U.S.—The Maud Webster, D.C. 
Me., 16 F.Cas.No.9,303, 1 Hask. 326. 

11 C.J. p 1052 note 60. 

38. U.S.—French v. The Victoria, D. 

C.N..1.. 9 F.(:as.No.5,106, 10 Phila., 
Pa., 292—L<ane v. The A. Denlke, 
aC.Maas.. 14 F.Cas.No.8,045, 3 

Cliff. 117. 

11 C.J. p 1052 note 61. 


39. U.S.—Jones v. Slauson, 111., 5 R 
Ct. 468. 1 12 US 511, 28 1^ Kd 812 
The Queen Flizabelh, NY. 122 K. 
406, 59 C A. 31.5, eerliurari denied 
23 S.Ct. 855, J90 U.S. 560, 47 L Fd. 
1184. 

40. U.S.—The 11 P. Baldwin, DC. 

Mieh., 12 P.Cas.No,6,811, 2 Abb. 

257. 

11 C.J. p 1052 note 63. 

41. U.S.—The Richard R. Tliggins, 

DCMa.s.s., 20 F.Ca.s.No.11,768, 1 

Dowell 290. 

43. U.S.—The Steel Inventor, C.C.A. 

NY., 43 F.2d 958, <MTliorari denied 
Bell V. U. S. Steel JToduels Co.. 51 
S.Ct. 344, 283 U.S. 819, 75 L Ed. 
1435. 

43. U.S.—Dlverpool, Brazil & River 
Plate Steam Nav. Co. v. U. S., D.C. 
N.Y., 12 F.2d 128. affirmed, C.C.A., 
26 F.2d 1019. 

44. U.S.—The Hoboken, C.C.A.N.Y., 
59 F.2d 993. 


45. T’f S—The Yuma. NY., 1.32 F. 
96 1. 66 CCA. 74. 

11 C J p 1052 note 65. 

Burdened vessel should avoid 
crowding in on the naturally ex- 
pectable eour.se of the other vessel 
under the existing tide conditions.— 
The Queens. D C N.Y., 54 F* 2d 639 

46. II..v?_Tlie New York. Mieh , 82 
F. 819, 27 C C.A 151, re\er.sed on 
other ground.s 20 S.(^t. 67. 175 TT.S 
187, 44 L.Ed. 126—Tlie Eidi*r. DC. 
N J., 37 F. 903—The Aurania, D.C. 
N Y., 29 F. 98. 

47. I^.S—The Steamer Hansa, D.C. 
N.Y., 11 F.Cas No.6.036, 2 Ben. 299. 

48. U.S.—The Hoboken, C.C.A.N.Y., 
59 F.2d 903 

Slackening speed or slopping see In¬ 
fra § 49. 

49. U.S.—The E. H. Coffin, C.C.N.Y., 
8 F.Cas.No.4,310, 16 Blatchf. 421. 

50. U.S.—The Lexington, C.C.A.N.T., 
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Where she can easily do so the vessel required to 
keep out of the way should comply with the rule of 
navigation directing her, if the circumstances of 
the case admit, to avoid crossing ahead of the other 
vcsscl.^i Although this rule is not imperative, the 
burdened vessel being required to adopt such course 
and precaution as is necessary under the circum¬ 
stances,*'*- nevertheless, where the burdened vessel 
atteinjits to cross the other’s bows, she assumes the 
risk of the maneuver, unless such crossing was 
proposed by the privileged vessel and assented to by 
the burdened vessel, in which case the risks, as well 
as the duties, of the respective vessels are revers- 
ed.^^ 

§ 46. Duty of Privileged Vessel 

The privileged vessel is bound to maintain her course 
and speed until it becomes obvious that a collision can¬ 
not be avoided by the burdened vessel alone or that the 
latter vessel is about to fail in her duty to keep out of 
the way. 

Although it is true, in a measure, that where it 
is the duty of one vessel to keep out of the way of 


another vessel, the other vessel is privileged®® and 
ordinarily may insist on her status and position as a 
privileged vessel,®® yet the privilege is not an abso¬ 
lute®"^ or immutable®® one; she may waive it,®® as 
by assenting to the burdened vessel crossing her 
bow.®® The right of way is not a right to run into 
unnecessary danger; and there is no right of way 
on which a vessel is entitled to insist when it is 
obvious that it will re.sult in collision.®^ 

Maintenance of course and speed and other pre¬ 
cautions. Up to a certain point, that is, so long as 
it is possible for the vessel required to keep out of 
the way to do so and there is no notice or indica¬ 
tion that she will fail to perform her duty,®^ and 
no agreement contrary to the rules of navigation 
has been made,®® it is not only the right, but the 
duty, of the vessel having the right of way to main¬ 
tain her course and speed, as required by the rules 
of navigation.®^ The fact that one of two steam 
vessels is privileged or preferred and entitled to 
hold her course does not, however, excuse her from 
inattention to signals, from answering where an 


79 F.2d 252, affirming:, D.C., 8 F. 
Supp. 417. 

11 C.J. p 1057 note 12. 

51. U.S.—Pacific Atlantic S. S. Co. 
V. U. S., C.C.A.Cal., fi3 F.2fl 414— 
The Stool Inventor, C.C.A.N.Y., 43 
F.2d 958, certiorari denied Poll v. 
IT. S. Stool I»roduct.s Co.. 51 S Ct. 
344, 283 U.S. 819, 75 U Ed. 1435— 
Ijivorpool, Brazil & River Plate 
Stoum Nav. Co. v. U. S.. D.C.N.Y., 
12 F.2d 128, affirmed. C.(T A.. 2C F. 
2d 1019—The Norfolk. D.C.Md., 297 
F. 251—The Loxinpton. C.C.A.N.Y , 
276 F. 279—The Powhatan. D.C. 
Va., 248 F. 786, affirmed, C.C.A., 256 
F. 846. 168 CC.A. 192—The Condor. 
DC.N.Y, 8 F.Supp. 929, affirmed, 
C C A.. The Nordpol, 84 F.2d 3, cer- 
llornri denied Grace S S. Co. v. 
AiiKlo-Chiloan Nitrate Sales Corpo¬ 
ration, 57 S.Ct. Ill, (two cases), 
229 U.S. 586. 81 L.Ed. 432. 

11 C.J. p 1052 note 67. 

Starboarding helm is a plain viola¬ 
tion of the rule—The Comus, C.C.A. 
N.Y., 19 F.2d 774. 

52. U.S.—The E. A. Packer, N.Y.. 11 

S. Ct. 794, 140 U.S. 360, 35 E.Ed. 
453—The Zouave. U.C.N.Y.. 90 F. 
440—The Helena v. The l.iord 
O’Neil, C.C.Pa., 26 F. 463. 

591 U.S.—The Lexington, C.C.A.N.Y., 
79 F.2d 252, affirming, D.C.. 8 F. 
Supp. 417—The Lexington. C.C A.N. 
y., 275 F. 279- -The Nt^wburgh, (^C. 
A.N.Y.. 273 F. 436—The Columbia. 
D.C.N.Y., 29 F. 716—The Nereus, 
D.C.N.Y., 23 F. 448. 

11 CJ. p 1062 note 70. 

64* U.S.—The Newburgh, C.C.A.N. 

T. , 273 F. 436. 


55* U.S.—The We.st Hartland, C C. 

A.Wash.. 2 F.2d 834, affirming, D. 

C. . 295 F. 547 and 297 F. 330. 

56. U.S.—Pacific Atlantic S. S. Co. 
V. U. S., C.C.A.Cal., 63 F.2d 414. 

57. U.S.—The West Hartland. C.C.A. 
Wash., 2 F.2d 834, affirming, D.C., 
295 F. 647 and 297 F. 330. 

58. U.S.—Societc dea Chargeurs de 
L’Ouest Sociele Anonyme v. U. S., 

D. C.N.Y., 43 F.2d 125. 

59. U.S.—Societe des Chargeurs de 
L’Ouc.st Societe Anonyme v. U. S., 
supra. 

ea U.S.—The Albatross, D.C.N.Y.. 
184 F. 363—The Edwin J. Derwind, 
N.Y., 144 F. 664, 75 C.C.A. 466--The 
Arthur M. Palmer, D.C.N.Y., 115 
F. 417. 

11 C.J. p 1052 note 69. 

Subsequent duty 

Whore the privileged vessel as¬ 
sents to a proposal of the other to 
cro.s.s her bow by repeating two 
w'hi.stle.s, it is her duty to at once 
assist the maneuver.—The Boston, C. 
(\A.N.Y., 277 P. 36, certiorari denied 
City of New' York v. New England S. 
S. Co., 42 set. 314, 258 U.S. 622, 66 
I..Ed. 796—The Newburgh, C.C.A.N. 
Y., 273 F. 436. 

61. U.S.—The Jason, D.C.N.Y., 288 
F. 57. 

11 C.J. p 1054 nolo 84. 

Use of prlvUege to produce coUislon 

A privileged vessel has no right to 
use her pri\ ilege to produce or con- 
trilmte to a collision.—The Tcna- 
dores, C.C.A.N.Y., 298 P. 740. 

62. IT.S.—The Boston Socony, C.C.A. 
N.Y., 63 F.2d 246—The Fred B. 
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Dalzell, Jr., C.C.A.N.Y., 45 F.2d 580 
•—Yamnshita Kisen Kabushiki 
Kaisha v. McCormick Inlercoastal 
S S. Co., CC.A.Or., 20 F.2d 25, re- 
V(‘rsing, D.C., The Charles R M<- 
Corrnick, 16 F.2d 386, certiorari de¬ 
nied McCormick Inlercoastal S. S 
Co. V. Yamnshita Kisen Kabusliiki 
Knisha, 48 S.Ct. 120, 276 U.S. 562, 
72 L.Kd. 427—The Wolsum, C.C.A 
Canal Zone, 14 P.2d 371—The New'- 
port, DC.Cal., 2 F.2d 2.55—Thn 
Binghamton, C.C.A.N.Y., 271 F. 69, 
certiorari denied Czarnikow Rionda 
Co. V. Binghamton Stcam.ship Co., 
41 S.Ct. 377, 265 U.S. 575, 65 L.Ed. 
793. 

11 C J. p 1053 note 74. p 1054 note 82, 
p 1057 note 9. 

Until departure from rule neces¬ 
sary to avoid danger, it is not only 
the right, but the duty, of the pri¬ 
vileged vessel to hold her course and 
speed.—The Boston, C.C.A.N.Y., 277 
P. 36, certiorari denied City of New 
York V. New England S. S. Co., 42 S. 
Ct. 314, 258 U.S. 622, G6 L Ed. 796— 
The Dinghamton, C.C.A.N.Y., 271 P. 
69, certiorari denied Czarnikow Rion¬ 
da Co. V. Binghamton Steamship Co., 
41 S.Ct. 377, 255 U.S. 576, 65 L.Ed. 
793. 

63. U.S.—The P. R. R. No. 541, D.C. 

N.Y., 7 F.Supp. 208, modilled on 
other grounds, C.C.A., The P. R. R. 
No. 18, 76 F.2d 873—Red Star 

Towing & Transportation Co. v. Di¬ 
rector General of Railroads, C.C.A. 
N.Y., 292 F. 864. 

M* U.S.—The Donau, D.C.Wash., 49 
P.2d 799—The Albemarle, D.C.Md., 
22 F.2d 840—Commonwealth & 
Dominion Line v. U. B., C.C.A.N.Y., 
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answer is required, or from adopting; such precau¬ 
tions as may be necessary to prevent a collision, 
in case there is a distinct indication that the ob¬ 
ligated vessel is about to fail in her duty;®® and 
when it becomes apparent that a collision can¬ 
not be avoided by the burdened vessel alone, the 
privileged vessel may and should take action to 
avert it.®® The situation may then be one of special 
circumstances rendering a departure from the rules 
necessary to avoid immediate danger, as shown in¬ 
fra § 154. However, if, in the difficult circumstanc¬ 
es forced on him by the burdened vessel, the naviga¬ 
tor of the privileged vessel exercised his best judg¬ 
ment in not departing from the fundamental rule of 
holding the course and speed of his vessel, the bur¬ 
dened vessel must accept the consequences; having 
driven him into a perplexing situation, she cannot 
complain because he failed to make the most judi¬ 
cious choice between tlie hazards presented.®'^ Fur¬ 
thermore, if the master of the privileged vessel 
makes an error at that time in deciding to change 
the course of the vessel, it may be an error in ex¬ 
tremis which, as shown infra § 155, is not charge¬ 
able as a fault. 

It has been held that where, for a considerable 


time before the collision, the master of the privileg¬ 
ed vessel was in doubt as to the course the burdened 
vessel intended to pursue, it was his plain duty to 
solve that doubt in favor of safety by giving a dan¬ 
ger signal or taking timely steps to avoid-a collision 
before plunging his vessel into a position where a 
collision w^oiild be the natural, if not the necessary, 
consequence.®^ On the other hand, there is con¬ 
siderable authority to the effect that the master of 
the preferred steamer ought not to be embarrassed 
by doubts as to his duty, and unless the two vessels 
be in extremis he is lioiind to hold to his course and 
speed.®® The privileged vessel is not to act on 
mere suspicion or surmise that the approaching ves¬ 
sel will fail to do her diity."^® 

§ 47. Duties of Vessels Meeting End on 

The course of each vessel must be directed to star¬ 
board, so as to effect a port to port passing, where two 
steam vessels are meeting end on or nearly so. 

Where two steam vessels are meeting end on, or 
nearly end on, so as to involve risk of collision, it 
is the duty of each to alter her course to starboard 
so that each may pass on the port side of the other, 
as required by the rules of navigation,*^! and each 


20 P.2d 720, c<*rtl<»rtiri k ranted U. 
S. V. Commonwealth & I'iorninion 
Line, 48 S Ct. 359, 27r. U.S. 521. 72 
L.Ed. 4 05. rever.sed on other 
rround.s 49 S.Cl. 183, 278 U.S. 427, 
73 LEd. 439— The Norfolk, D.C. 
Md.. 297 F. 251— The Edwin Slick, 
C C!.A.MIi:h., 286 F. 43—The Mor¬ 
ristown. C.C.A.N.Y., 278 F. 714. 

11 C.J. p 1053 note.s 72, 73, p 1054 
note 78. 

Actual course 

The course referred to in the rule.s 
is the actual course, and not the 
compass direction, of the heading of 
the vessel at the time the other is 
sighted. Hence, a privileged ve.ssel 
on a curved course is not obliged to 
change her helm and lay a straight 
course.—Tnverpool, Bra7.il & River 
Plate Kteam Nav. Co. v. U. S., D.C.N. 
Y., 12 F.2d 128, afllrmed, C.C.A., 26 
F.2d 1019. 

:Lack of Bignal or answer thereto 

(1) It is not necessary for xhe priv¬ 
ileged vessel to signal her intention 
of complying with the rule, although 
local pilot rules may require it.—The 
Haida, D.C.N.Y., 191 P. 623. affirmed 
196 F. 1005, 116 C.C.A. 376—11 C.J. 
p 1054 note 77. 

(2) The privileged vessel is not in 
fault for a collision merely because 
she kept her course and speed, not¬ 
withstanding the failure of the bur¬ 
dened vessel to answer her signals. 
—The Newport, D.C.Cal., 2 F.2d 265. 
11 C.J. p 1063 note 76. 


65. U.S.—The New York, Mich., 20 

S.Ct. 67, 175 U.S. 187, 44 L.Etl. 126 
—Ynmashita-Kl.^^en Knhu.shiki Kni- 
sha v, Mc'Cormick Intcrcoasl.Tl S. 
S. Co., C.C.A Or., 20 F.2cl 25, revers¬ 
ing, D C., The Charles R. McC*or- 
mick, 15 F.2d 386, certiorari denied 
McCormick Iniercon.stal S. S. Co. v. 
Yamashila Ki.scn Kalnishiki Kai- 
sha, 48 set. 120. 275 US. 662, 72 
LEd. 427—The West HaiMland, C. 
CA.Wash., 2 F.2d 834. affirming, 
D.C., 295 P. 547, and 297 F. 330. 

60. U.S.—The Nordpol. C C.A.N.T., 

84 F.2d 3. alllrming. DC. The Con¬ 
dor, 8 F Supp. 929, «'er1iornri denied 
Grace S. S. Co. v. Anglo-ChiJcan 
Nitrate Sales Corporation, 57 S Ct. 
Ill (two c.a.««es). 299 U.S. 586, 81 
L.Ed. 432 

11 C-J. p 3 054 note 84. 

67. US.—Wilson v. Pacific Mail S 
S. Co., Cal , 48 S.Ct. 369, 276 U.S. 
454, 72 L.Ed. 651, affirming in part 
and reversing in part, C.C.A., The 
Newport, 3 5 F.2d 342, certiorari 
granted Wil.MOn v. Pacific Mall S. 
S Co.. 47 S.Ct. 335. 273 U S. 686, 
71 L.Ed. 840, and I’acific Mail S. 
S. Co. v. Wil.son, 47 S.Ct. 472, 273 
U.S. 690, 71 L.Ed. 842. 

6a IT.S.—The West Hartland, C.C A. 
Wash., 2 F.2d 834, affirming, D.C., 
295 F. 647, and 297 F. 330. 

68 . U.S.—The Delaware. N.Y., 16 S. 
Ct. 63 6, 161 U.S. 459. 40 L.Ed. 771 
—Ludwig v. The Free State, Mich., 
91 U.S. 200, 23 L.Ed. 299—U. S. v. 
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Erie R. Co., Mich., 172 F. 50, 96 
CC.A. 538—The Taurus. D C.nel., 
366 F. 838—The I’ocomoke, iXf^-Va , 
1.50 F. 193—The John II. Starin, D. 
C.N.y., 3 45 F. 723, afllrmed 162 F. 
146, 89 C.C.A. 170—The City of 
Augusta, D.CN.Y.. 3 02 F. 993, re¬ 
versed on other grounds 125 F. 73 2, 
60 C.C.A. 480. 

31 C.J. p 1054 note 81. 

Up to time emergency develops, 
the burdened vessel can eorTU)lain of 
any porting by the privileged vessel. 
— The Edwin Slick, C.C.A.Mich., 286 
F. 43. 

70. U.S.—Yama.shita Kisen Kahushi- 
ki Kai.sha v. McCorniic;k Intercoast¬ 
al S. S. Co., C.aA.Or., 20 F.2d 25, 
reversing, D.C., The Charh s R. Mc¬ 
Cormick, 15 F.2d 386, certiorari do¬ 
med McCormick Intereoa.stal S. S. 
Co. v. Y'amashita Kisen ICahushiki 
Kaisha, 48 S.Ct. 120, 275 U.S. 662, 
72 L.Ed. 427. 

71. U.S.—Chester A Poling, Inc., v. 

U. S., C.C.A.N.Y., 55 F 2d 921—The 
Donau, D.C.Wash., 49 F.2d 799— 
The Sabine Sun. C.C.A.Pa., 33 F.2d 
42, affirming, J)C.. 21 F.2d 121— 
The Clara Maltheu. D.C.Mass., 26 
F.2d 123—The Amolco, C.C.A. 
Mass., 283 F. 890. affirming, D.C.. 
273 F. 614—The William P. 

Palmer, D(\Va., 261 F. 925. appeal 
dismissed, C.C.A., The San Ricordo, 
277 F. 1020. 

11 C.J. p 1054 note 85. p 1056 note 4. 

Xt is iBezcuBable for one vessel to 
go to port, instead of etarboard. in 
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is equally burdened with the duty of keeping 
away.*^^ This was also the general rule of the mar¬ 
itime law.’^3 The maneuver must be made in due 
season and eacli vessel must go to starboard suf¬ 
ficiently to pass clear if the course of the other ves¬ 
sel does not change, one vessel being at fault for 
not changing her course enough, even though the 
other vessel is also at fault for not changing at 
all.*^® After each vessel has altered her course 
properly, each must keep the altered course during 
the passing; and where one vessel during the pass¬ 
ing veers to port and causes the collision, she will 
be held in faults® 

Application of and exceptions to ride. The rule 
has reference to the position of the two vessels 
when they will be meeting and about to ])ass each 
other, and not to their position when signals are 
given, if at that time they arc on a temporary 
course from which they will depart before they will 
nearly approach each other."^ 

Vessels are meeting end on, within the meaning 
of the rule, when by day each vessel sees the masts 
or the line of the keel of the other in line, or near¬ 
ly in line, with its own, and by night when they are 
in such a position that each secs both the side lights 
of the other.Vessels are not meeting end on 
when the red is opjioscd to the red or the green to 
the green,7® or when, being on parallel courses, the 
vessels would pass clear if each kept her course, the 
general rule then being inappliciiblc, for it might 
tend to promote rather than to avoid collisions.^® 
In such case starboarding or porting, as the case 


may be, out of abundant caution, is not a fault.®^ 
Where vessels are on parallel but not meeting 
courses, one vessel has no right to cross the bows of 
the other,*- and the vessel which insists on the port 
helm rule in such a case assumes the risk of the 
maneuver;** but, where it is not clearly apparent 
that the vessels would pass clear, the rule applies, 
for the law does not leave the case to the uncer¬ 
tainty of a speculation on chances.*^ 

The rule requiring vessels meeting end on to 
pass port to port docs not preclude them from pass¬ 
ing starboard to starboard where they are approach¬ 
ing each other on lines, each of which is far to the 
starboard of the other, provided the movement for 
such purpose is seasonably commenced,*® and the 
signal for such passing is assented to by the other 
vessel;*® it may even amount to a fault to attempt 
to pass port to port ;*'^ and where two meeting ves¬ 
sels by keeping their courses would pass to the left 
of each other in safety, one of them, which insists 
on the naked right of passing to the right, and 
changes her course when it is attended with danger, 
is in fault for a collision which results.** 

Steamers going on a customary route .should gen¬ 
erally keep in their usual track.*® To justify a de¬ 
parture from the rule a steamer must show that she 
so signaled and that the signal was understood and 
accepted by the other.®® 

§ 48. Crossing Courses 

Under the rule known as the starboard-hand rule, 
which is applicable where two steam vessels are on 


the situation of end on, or ne.*irly' 
so.—The I’owhatan, D (^Va., 248 F. 
786, affirmed 256 F. 846, 168 C.C.A. 
192. 

72. IT. S.-—The Edwin Slick, C.C.A 
Mich., 286 F. 43. 

73. N.Y—Cooper v. Eastern Transp. 
(\»., 75 N Y. 116, affirmed 99 U.S. 
7S. 26 L.Ed. 382. 

11 C..I. p 1055 note 86. 

74. U.S.—The America v. Camden, 
etc., R. Transp. Co, N.Y., 92 U.S. 
432. 23 LEd. 724. 

11 C.J. p 1055 note 87. 

75. U.S.—The America v. Camden, 
etc., R. Transp. ('o., supra—The 
Mary C. Elphieke, D.C.Ohn>. 115 F 
375. affirmed 123 F. 405. 69 C.C.A. 
286. 

7a U.S.—The B. M. Thomas. D.C.N. 
y., 6 P.Supp. 745. affirmed, C.C.A., 
American Scantic Liine v. The B. 
M. Thomas. 75 F.2d 1004—The 
Seguin. D.C.N.Y., 173 P. 723. 

77. U.S.—The Victory, Va., 18 S.Ct. 

149. 168 U.S. 410, 42 L.Ed. 519. 

11 C.J. P 1055 note 90. 


78. U.S.—The Powhatan, D.C.Va., 
248 F. 786. affirmed 256 F. 846. 168 
C.C A. 192. 

79 . U.S.—The Edwin Slick, C.C.A. 
Mich., 286 F. 43. 

11 C.J. p 1056 note 94. 

80. U.S.—The Deutschland, D.C.N. 
Y., 14 F.Supp. 282, affirmed, C.C.A., 
90 F.2d 454. 

11 C.J. p 1056 note 95. 

81. U.S.—The Manitoba. Wash., 7 
set. 1158, 122 U.S. 97, 30 L.Ed. 
1095. 

11 C.J. p 1056 note 96. 

82. U S.—The Ice King, D.C.N.Y.. 52 
F. 894. affirmed 74 F. 656, 21 C.C. 
A. 49. 

11 C.J. p 1056 note 97. 

83. U S —The Prinz Eitel Friedrich, 
N.Y., 206 F. 898, 124 C.C.A. 558. 

Wa.sh.— Meigs v. The Northerner, 
1 Wash.T. 78. 

84. U.S.—The James A. Lawrence, 
N.Y., 117 P. 228, 54 C.C.A. 260, 
certiorari denied 23 S.Ct. 845, 187 
U.S. 646, 47 L.Ed. 347—Wheeler v. 
The Eastern State, C.C.Mass., 29 F. 
Cas.No.17,494, 2 Curt. 141. 
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Sa U.S.—The Transfer No. 18, N. 
y., 193 F. 397, 113 C.C.A. 393—The 
Transfer No. 10, D.C.N.Y., 137 F. 
666—The Lakme, Wash., 118 F. 
972, 55 C.C.A. 466—The Macon, D.C. 
Pa., 85 P. 236, affirmed 92 P. 207, 
34 C.C.A. 302—The James Bowen, 
DC.N.y., 13 F.CaH.No.7.192, 10 Ben. 
430, affirmed, C.C., 4 F. 834, affirm¬ 
ed 7 S.Ct. 668, 120 U.S. 337, .30 L.Ed. 
669—The Santa Claus, D.C.N.Y., 21 
F.Cas.No.l2.327, Olcott 428. 

11 C.J. p 1056 note 1. 

86. U.S.—The Gladiator, N.Y., 20.3 
F. 690, 121 C.C.A. 648. 

87. U.S.—The Columbia, D.C.Md., 
195 F. iOOO. 

11 C.J. p 1056 note 3. 

88 . U.S.—The Suffern, N.Y., 232 P. 

712, 146 C.C.A. 638—The Macon. 

Pa., 92 F. 207, 34 C.C.A. 302, af¬ 
firming, D.C., 85 F. 236. 

aa U.S.—The Steamer C. Vander¬ 
bilt V. McKibbon, N.Y., 6 Wall. 225, 
18 L.Ed. 823. 

11 C.J. p 1055 note 93. 

90. U.S.—The Clarion, D.C.Mich., 27 
F. 128. 
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steady courses which will cross or Intersect so as to in¬ 
volve risk of collision, the vessel which has the other 
on her own starboard side must keep out of the way of 
the other vessel. 

When two ste;im vessels are crossing so as to in¬ 
volve risk of collision, the vessel which has the oth¬ 
er on her own starboard side is the burdened vessel 
and must keep out of the way of the other vessel, 
as required by the rules of navigation,where she 
has the time and opportunity to do so,92 even though 
she has received no signal.®^ This rule, which is 
frequently referred to as the “starboard-hand** rule, 
is applicable to steam lighters^^ and to war vessels 
of the governmentand it still applies after the 
burdened vessel has stopped her engines.-^^ As noted 
infra § 126, it is not applicable in a fog so dense 
that the vessels are unable to see each other; it con¬ 
templates navigation under ordinary circumstances, 
where the vessels can see each other and thus as¬ 
certain their respective courses.^’^ 

Together with the starboard-hand rule for cross¬ 
ing vessels must be considered the rule forbidding 


the giving of a cross or contradictory whistle, un¬ 
less the vessel crossing whistles had the right to in¬ 
sist, at that moment, on its own indication of course, 
and that vessel could, under the circumstances of 
the case, safely seek to initiate navigation by forc¬ 
ing the application of the rule on the other vessel.-^® 

Locality and courses. Vessels are approaching 
on crossing courses, so as to render the starboard- 
hand rule applicable, when they are not meeting end 
on or nearly end on, or on parallel courses, and are 
not in the position of overtaking vessels,'*^® but are 
on steady courses^ which arc converging, slanting, 
or oblique and, if continued, will inlerscct,^ or bring 
the vessels in such proximity or under such condi¬ 
tions as will involve risk of collision, even though 
the vessels do not intend to cross and each actually 
or presumably has knowledge of the destination and 
course of the other.^ However, where, in addition 
to knowledge on the part of each vessel of the usual 
and customary course of the other, including a turn 
at or near a certain point, there is an agreement to 


91. TT.S.—The Boston {^ocony. C.C.A, 

N.y., 63 F.2d 246—The Fred B. 
Balzell, Jr., C.C A.N.Y., 4r. F.2d 580 
—The City of Camdon, C C.A Pa.. 
44 F.2d 711—James Me Willium.vi 
Blue Line v. New York & Cuba 
Mail S. S. Co., DC N.Y, 43 F.2d 
086—The Tamanend, D.C Pu . 40 F. 
2d 288—The Cranford, CC.AN.Y., 
27 F.2d 710, certiorari denied Cen¬ 
tral 11. Co. of New Jersey v. Ea.st- 
ern S. S. lanes, 40 S.Ct. 82, 278 U. 

S. 647. 73 D Ed. 500—The Albe¬ 

marle, r).C\Mil., 22 F.2d 840—Liver¬ 
pool, Hr.'izil & lliver I'late Steam 
Nav. Co. V. U. S, D.C.N.Y., 12 F. 
2d 128. affirmed. C.C.A., 26 F.2d 
1019—The Ea.stern Glade, D.C.N 
Y., 20 F.Supp. 373—The Condor. D. 
C.N.Y , 8 F Supp 929, affirmed. C.C. 
A., The Nordpol, 84 F.2d 3, certio¬ 
rari denied Grace S. S. C\i. v. An- 
glo-Chilean Nitrate Sales Corpora¬ 
tion. 57 S.Ct. Ill (two cases), 229 

U. S. 586, 81 L.Ed. 432—The Cut- 
chojifue. D.C.N.Y., 7 F.Supp. 62], af¬ 
firmed, C.C.A., Long Island R. Co. 

V. City of New York, 74 F.2d 1017 
—Southern Pac. Co. v. U. S.. D.C. 
N.Y., 7 F.Supp. 473—The Frederick 
IL, D.C.N.Y., 4 F.Supp. 593—The 
Tenadores, C.C.A.N.Y., 298 P. 740— 
Red Star Towing & Transportation 
Co. V. Director General of Rail¬ 
roads. C.C.A.N.T., 292 F. 854—The 
Lexington. C.C.A.N.Y., 275 P. 279. 

11 C.J. p 1056 note B. 

92. U.S.—The Steel Inventor. C.C.A. 
N.Y., 43 F.2d 958, certiorari denied 
Bell V. U. S. Steel Products Co., 51 
S.Ct. 344. 283 U.S. 819, 75 L.Ed. 
1435. 

8 & U.S.—The Hoboken. C.C.A.N.Y.. 

69 F.2d 993. 


94. TT.S.—The James A. Walsh. D.C. 
N.Y., 194 P. 549. 

96. U.S.—Walls V. U. S.. D.C.N.Y.. 
123 F. 105. 

96l T^S.—Red Star Towing & Tran.s- 
porlation Co. v. T>ireclor General 
of Railroads, C.C.A.N.Y., 292 F. 

854. 

97. U.S.—The George F. Randolph, 
D.C.N.Y., 200 F. 96' -The Grenadier 
V. Th€' August Korfr, D C.Pa., 74 F. 
974--The D. S, Gregory, D.C.N.Y., 
7 F Ca.s.No 4,101, 7 Ben. 499, uf- 
firmed. C.C., 7 F.Ca.s.No 4,103, 16 
Blat<-hf. 542. 

98. U.S.—The Senator Rice, D.C.N. 

T., 215 F. 149. 

Ru'lo as to cross signals see infra 5 
106. 

99. U.S.—The Oceanic. D.C.Cal., 61 
F. 338. affirmed 74 F. 261, 20 C.C. 
A. 419. 

11 C.J. p 1067 note 17, 

XiightB 

(11 The starboard-hand rule is ap¬ 
plicable and the vessels are on cross¬ 
ing courses, where the red light of 
the privileged vessel is showing on 
the starboard hand of the burdened 
vessel.—The Transfer No. 9, N.Y., 
170 F. 944, 96 (T.C.A. 154, affirming. 
D.C., 148 F. 456, and certiorari de¬ 
nied 30 S.Ct. 400, 215 U.S. 599, 64 L. 
Ed. 343. 

(2) Vessels are on crossing cours¬ 
es when one sees only the green 
light of the other and the other, al¬ 
though it sees both colored lights, 
does not see them ahead, but from 
half a point to a point and a half on 
her own starboard how.—The Gulf 
Stream. D.C.N.Y.. 43 F. 896. 
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Where steamer is both crossing 
and overtaking, the overtaking rule 
prevails.—The O. A. Crandall, D.C. 
N.Y., 106 F. 86—The Delaware, N.Y., 
92 F. 931. 35 CC.A. 91 The Zou¬ 
ave, T) C N.Y., 90 F. *140. 

Vessels held to be crossing and not 
overtaking 

U.S.—The Cayuga v. IJohoken Land, 
ete.. Co., N.y., 14 Wall. 270, 20 L 
Ed 828—The Auraiiia. S Y . 29 
F. 98—The State of Te\a.s. D (\N. 
Y., 20 F. 254. 

What const ituti's overtaking vessel 
see infra § 56 

1. U.S.—Common wealth & Domin¬ 
ion Line V. U S . C C A N Y.. 20 
F.2d 729, eerliorari granted IT. S. 

V. Commonwealth & Dominion 
Line, 48 S.Cl. 275 U.S. 521. 72 

L.Ed. 405, rj'ver.sed on other 
grounds 4 9 S.Ct. 183. 278 U.S. 427, 
73 LEd 4 39. 

8 . U.S.—The Alhennarle. D.C.Md., 
22 F.2d 840. 

Course involving actual collision 

(1) The rule applies where the 

vessel approaching on the starboard 
side would not actually cross, but 
would strike the other amidships.— 
The Oceanic, 61 F. 338. af¬ 

firmed 74 F. 261, 20 C.C.A. 419. 

(2) Where vessels were not on 

parallel course.s and they subse¬ 
quently collided without change of 
hearing, they were on converging or 
crossing courses. — The City of 
Rome. D.C.N.Y.. 24 F.2d 729, af¬ 

firmed, C.C.A., Ocean S. S. Co. of 
Savannah v. U. S.. 38 F.2d 782. 

3L U.S.—The Tamanend, D.C.l*a., 40 
F.2d 288. 

11 C.J. p 1057 note 10. 
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a motive power.®® While historicallyt the reason j 
for the rule lies in the fact that ordinarily a steam 
vessel is more perfectly in command and more easily 
maneuvered than a sailinp^ vessel, it being nearly in¬ 
dependent of the wind and its motive power being 
under human control and at all times available, 
and while at one time the rule was relaxed or con¬ 
sidered inapplicable where the maneuvering facili¬ 
ties of the steam vessel were in fact inferior to 
those of the sailing vessel, as where she was en¬ 
cumbered with a heavy or unwieldy tow,®* it being 
the duly of the sailing vessel, in such case, to look 
out for herself and take such precautions as the cir¬ 
cumstances seem to require,®® nevertheless, the 
present statutory rule is an arbitrary one which is 
not to be varied by estimates of the navigators con¬ 
cerned of the comparative maneuvering powers of 
their respective vessels,^® and the fact that a steam 
vessel is encumbered with a heavy or unwieldy tow 
not only does not relieve her from the duty imposed 
by the rule, but instead calls for additional and spe¬ 
cial care on her part.^^ The rule is applicable 
whether the sailing ship is close-hauled or free, or 
on the port or starboard tack;42 and, so far as the 
general obligation to comply with the rule is con¬ 
cerned, the precise positions and courses of the 
two vessels are not important, since, whatever their 
courses, it is the duty of the steamer to keep out 
of the way.^® The obligation of the steam vessel 
is not lessened or relieved from, nor is noncompli¬ 
ance with the rule excused, by the fact that she is 
carrying maiH^ or is holding her course until she 
can pass a meeting vessel,or by the fact that the 
sailing vessel is a pleasure craft,or has machin¬ 


ery operated by a naphtha or gasoline engine as an 
auxiliary power.^7 xhe only justification for not 
obeying the main rule and its subsidiary rules is 
some danger of navigation or some emergency 
which forbids observance without serious peril to 
the burdened vessel, such as collision with a third 
vessel, running aground, or the like;^® and even 
this excuse is not admissible unless the burdened 
vessel has resorted to all practicable means, not 
only to escape the danger after it is known, but also 
to anticipate and to provide against it.^® 

b. Timely Precautions 

The precautions taken by a steam vessel to avoid 
collision with a saiiing vessel must be timely; and to 
this end a high degree of vigilance and diligence m-ust 
be exercised. 

The obligation of diligence on a steamer which 
is approaching a schooner to avoid collision is very 
great, and the higher the speed the greater the 
care required.®® The steam vessel must take the 
necessary measures of precaution in time to avoid 
the sailing vessel, and she may be at fault for not 
beginning earlier to perform her duty of keeping 
clear.®^ From the moment a sailing vessel is seen 
by a steam vessel her course and movements must 
be watched with the greatest vigilance so as to en¬ 
able the steamer to adopt such timely measures of 
precaution as will prevent collision.®® 

c. Safe Precautions 

A steam vessel must keep out of the way of a sail¬ 
ing vessel by a safe and, when possible, a wide, margin, 
so as to avoid risk of error, miscaiculation, and con¬ 
tingencies to which a sailing vessel is subject. 

A steam vessel, as the burdened vessel, is charged 
with the duty not only of avoiding collision, but al- 


rarl denied 49 S.Ct. ‘JS, 278 U.S. 
623, 73 L.Rd. 544—The Kuenos 

Aires, C.C.A.N.Y., 5 F.2d 425, af¬ 
firming;, D.C., 286 F. 251—Lever 

Transp. Co. v. TI. S., D.C.Mass., 288 
P. 948—The Stiflnder, C.C.A.N Y., 
275 F. 271—The Sliinson, D.C.Va., 
257 F. 762—The Dorothy, D.C.Va., 
254 F. 477, affirmed, C C.A., The 
Kim Branch, 264 P. 1020. 

11 C.J. p 1061 note 62. 

36. U.S.—The Buenos Aires, C.C.A. 
N.Y., 5 F.2d 425. afflrmlriff, D.C.. 
The Windrush. 286 F. 251. 

11 C.J. p 1062 note 64. 

37. • U.S.—The Buenos Aires, supra. 
11 C.J. p 1061 note 62 [bj. 

38. U.S.—^New STork, etc., Trnnsp. 
Co. V. Philadelphia, etc.. Steam 
Nav. Co.. Pa.. 22 How. 461, 16 L. 
Ed. 397—Millbank v. The A. P. 
Cranmer. D.C.N.Y., 1 P. 265. 

88 . U.S.—The Marion W. Page, D.C. 

Mich.. 36 F. 329. 

40. U.S.—The Marguerite, D.C.Mass., 
87 F. 953. 


41. U.S.—The Civilta v. Perry, N. 

Y., 103 US. 699, 26 L.Ed. 599. 

11 C.J. p 1062 note 69. 

412. U.S. -The Oregon v. Roeca, Ala., 
18 How. 570, 15 L.Ed. .515—The 
0.sprey, D C.Mass., 18 F.Cas.No.l 0,- 
606, 1 Sprague 245. 

43. U.S.—The Creole, D.C N.Y., 277 
F. 119, affirmed. C.C.A., 277 F. 122. 

44. U S.—The Carroll v. Green, Md., 
8 Wall. 302, 19 L.Ed. 392. 

11 C.J. p 1063 note 75. 

45. TT.S.—The International. Pa., 143 
F. 468, 74 CC.A. 602. affirming. D. 
C., 126 P. 419, and certiorari denied 
26 S.Ct. 764, 202 U.S. 616, 50 L.Ed. 
1172. 

48. U.S.—The Medusa, D.C.N.Y.. 46 

F. 303. 

47. U.S.—The Captain Weber, Cal., 
89 F. 967. 32 C.C.A. 452. 

48. U.S.—The Shawmut, D.C.Pa., 
261 P. 616. 

11 C.J. p 1061 note 59, p 1062 note 66. 
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48. U.S.—The Devonian. D.C.Mass., 
110 P. 588—Squires v. I’arker, 
Mich., 101 P. 843. 42 C.C.A. 61. eer- 
llorari denied 21 S.Ct. 922, 181 U. 
S. 617, 45 L.Ed. 1030. 

60. U.S.—The Creole. D.C.N.Y., 277 
F. 119, affirmed, C.C.A., 277 F. 122. 

61. U.S.—New England Maritime Co. 
V. U. S.. D.C.Ma.ss.. 55 F.2d 674, 
affirmed, C.C.A., U. S. v. Gould, 73 
F.2d 1016-The Charlotte W. Mil¬ 
ler, D.C.R.I., 289 P. 816—The Chep¬ 
stow Castle, D.C.Mass., 258 P. 147. 

11 C.J. p 1063 note 79. 

Bvaa though aaillng ▼easel was at 
fault in not keeping her course, yet 
where the steam vessel, by the adop¬ 
tion of timely precaution, could have 
prevented the collision, she will be 
held equally in fault.—The Stephen 
Morgan v. Good, Md., 94 U.S. 599, 24 
L.Ed. 266—11 C.J. p 1068 note 50 
58. U.S.—Mary H. Banks v. The 
Falcon. Md., 19 Wall. 75. 22 L.Ed. 
98. 

11 C.J. p 1061 note 58, p 1068 note 60 
[a]. 
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so the risk thereof, with a sailing vessel and it 
is incumbent on her to take no chances.She must 
no: crowd on the course of the sailing vessel,®® or 
adopt a hazardous maneuver,®® or a smart one 
which may enable her to get by with a narrow mar¬ 
gin i®"^ nor should she approach so closely as to 
cause apprehension of danger and a wrong maneu¬ 
ver on the part of the sailing vessel to avoid colli¬ 
sion,®® hut, instead, she should keep away by a safe 
margin,®® and, when possible, by a wide margin, so 
as to guard against the contingencies to which a 
sailing vessel is liable,®® such as drifting,®^ yaw¬ 
ing,®2 losing the wind,®® or shifting winds,®'* and 
so as to run no risk of error or miscalculation,®® 
taking into consideration the course of navigation,®® 
the condition of wind and tide,®*^ the necessity of 
the sailing vessel to go about at the end of her 
tack,®® or to avoid obstructions or other vessels hav¬ 
ing the right of way,®® or any conditions which may 
render a change of course necessary.*^® 

d. Altering Course, Slowing, Stopping, or Re¬ 
versing 

If necessary, the steam vessel should slacken her 
speed, stop, reverse, or alter her course; and, if the 
circumstances of the case admit, she should avoid 
crossing ahead of the sailing vessel. 


A Steam vessel required to keep out of the way of 
a sailing vessel is subject to the rules of navigation 
governing any steam vessel required to keep out of 
the way of any other vessel, namely, that she shall, 
if the circumstances of the case admit, avoid cross¬ 
ing ahead of the other vessel,*^* and that she shall, 
if necessary, slacken her speed or stop or reverse.*^® 
Furthermore, the steam vessel should alter her 
course or change her helm, if doing so will avoid 
the danger of collision but she should not un¬ 
necessarily change her helm when the course of the 
sailing vessel is in doubt;’'* and she is at fault when 
she makes a change of course in the wrong direc¬ 
tion and thereby increases, rather than diminishes, 
the danger."^® The steam vessel need not slacken 
speed or change her course when frt)m the position 
and lights of the sailing vessel she has no reason¬ 
able ground to apprehend a collision.'^® 

§ 52. Duty of Sailing Vessel 

a. In general 

b. Mode of performance 

a. In General 

The general duty of a sailing vessel to a steam ves¬ 
sel, which is required to keep out of the way of the 


53. IT..S. —The Maniiway, D.C.Va, 
257 F. 47fi. 

11 C’.J. p lOfiS nolo 51. 

Keeping ont of zone of collision in 

the primary duty of the steamer.— 
The Shawmut. D C Pa.. 261 F. 616. 

54. US-^The Manaway, D.C.Va., 
2r»7 F. 476. 

55. U.S.—The Captain Weher, Cal., 
81) F. 957. 32 C.C.A. 452. 

11 C.J. p 106.1 note S2. 

56. U.S.—The Lepanto, Md., 50 F. 
234. 1 C.C.A. 50.1. 

11 C J. p 1063 note 82. 

57. IT.S.—The Charlotte W. Miller, 
D.C.IM., 289 F. 816. 

58. U.S.—The Genesee Chief v. Fitz- 
hugh, N.Y., 12 How. 4 43. 13 L.Ed. 
1058. 

11 C.J. p 1064 note 96. 

59. U.S.—The Charlotte W. Miller, 
D.C.It.I., 289 P. 816—The Shawmut, 
D.C.Pa., 261 F. 616. 

11 C J. p 1063 note 84. 

60. U.S.—The Delaware, C.C.Ohio, 7 
F.CaB.No.3.760. 1 Bisa. 110. 

61. U.S.—The Transfer No. 11, D.C. 
N.Y., 130 P. 1019. 

11 C.J. p 1064 note 92. 

68 . U.S.—The Paoli, D.C.N.Y.. 92 P. 
940, affirmed 92 F. 944, 35 C.C.A. 
97. 

11 C.J. p 1064 note 93. 

63. U.S.—The Colorado, N.Y., 59 P. 

300. 8 C.C.A. 132. 

11 C.J. p 1064 note 94. 


64. U.S—The Delaware, (\C.Ohio, 7 
FCas.No.3.760, 1 Biss. 110. 

65. U S.—The Virginia Ehrrnun v. 
Curtis. Md.. 97 U.S. 309, 24 L.Ed. 
890. 

11 C.J. p 1063 note 85. 

66. U.S.—Thrush v U. S., 14 Ct.Cl 
435, affirmed 15 Ct.Cl. 621. 

67. U.S.—Bonnah v. l.iakeside SS. 
Co.. Mieh., 221 F. 40, 136 C.C.A. 566. 

11 C.J. p 1064 note 87. 

08. IT.S.—The TIaugesund v. The 

Bowdoin, D.C.Pa., 11 P'.Cas.No.e,- 
220 . 

11 (\J. p 1064 note 88. 

63. U.S.—The Iron Chief, Mich., 63 

F. 289, 11 CC.A. 196. 

11 (\J. p 1064 note 89. 

70. U.S.—Bartel son v. The Cynthia, 
C.C.Pa., 2 F.Cas.No.1.067, 14 Phila. 
411. 

11 C.J. p 1064 note 90. 

71. U..S.—New England Maritime Co. 
V. U. S., D.C.Mass., 65 F.2d 674, 
affirmed. C.C.A., U. S. v. Gould, 73 
F.2d 1016. 

11 C.J. p 1064 note 97. 

This mle Is not imperative, the 

steam vessel being required to take 
such precautions as are necessary 
under the circumstances.—The St. 
John V. Paine, N.Y., 10 How., U.S., 
657, 13 L.Ed. 637—11 C.J. p 1064 note 
98. 

72. U.S.—New England Maritime 

Co. V. U. S., D.C.Mass., 55 F.2d 674, 
affirmed, C.C.A., U. S. v. Qould, 73 
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F2d 1016—The Florence A., D.C. 
Md., 46 F.2d 139—The Slimson, D. 

C. Va., 257 F. 762—The Manaway, 

D. C.Va., 257 F. 476. 

11 C.J. p 1061 note 60, p 1063 note 
80. 

Where course of sailing vessel is 
in doubt, owing to the condition of 
Ihi* weather or the darkness of the 
night, the shutting out of the lights 
of the sailing vessel, or fluctuating 
or confusing lights, or from any 
other cause, the Btc*am vessel must 
slacken speed or stop and reverse 
until such course is ascertained. If 
she continues blindly under full 
speed, she assumes the risk of a re¬ 
sulting collision.—Boston Maritime 
Corporation v. Ocean S. S. Co. of 
Savannah. D.C.Mass., 17 F.2d 804— 
The Buenos Aires, C.C.A.N.Y., 5 F. 
2d 426, affirming, D.C., The Wind- 
rush, 286 F. 251—Crowell v. IJ. S., D. 
C.Ma.s.M.. 273 F. 227—11 C.J. p 1063 
notes 76, 77. 

73. IT.S.—The Shawmut. D.C.Pa., 261 
F. 616. 

11 C.J. p 1063 note 81. 

74. U.S.—The Penland, D.C.N.Y., 23 
F. 651. 

11 C.J. p 1063 note 77. 

75. U.S.—New England Maritime 
Co. v. U. S.. D.C.Mass., 56 F.2d 674. 
affirmed, C.C.A., U. S. v. Gould, 73 
F.2d 1016—The WJndrush. D.C.N. 
Y., 286 F. 251, affirmed, C.C.A., The 
Buenos Aires. 6 F.2d 425. 

76. U.S.—Sears v. The Scotia, N.Y., 
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formerr Is to hold hor course snd speed from the time 
when necessity for precaution begins until It becomes 
apparent that a collision cannot be avoided unless she 
takes some other action. 

Where a sleam vessel is required to keep out of 
the way of a sailinf? vessel, that is, in all cases ex¬ 
cept where the sailing vessel is an overtaking ves¬ 
sel, the sailing vessel is the privileged vessel and 
has the correlative duty, under the rules of naviga¬ 
tion, of holding her course and speed.^^ Ordinarily, 
a sailing vessel is at fault and liable where she 
makes a change of course which causes, or con¬ 
tributes to, a collision with a steam vessel;^* and, 
conversely, is within her rights and not at fault 
when she holds her course and speed.*^® While 
there are cases in which a sailing vessel is at fault 
for not changing her course, these are cases involv¬ 
ing special and exceptional circumstances which 
render a departure from the rules necessary to 
avoid immediate danger,*^ as stated generally infra 
§ 154. The circumstances may be such as to make 
it both the right and duty of the sailing vessel to 
change her course to prevent a collision, as where 
she sees that the steam vessel docs not intend to 


keep off, or cannot, unaided, avoid a collision,or 
cannot give way without encountering peril,or 
where she is disabled and displays proper signals.^^ 
The sailing vessel must be prepared for such emer¬ 
gencies;*^ and she is never justified in obstinately 
standing on her course when she might avoid a col¬ 
lision by altering it,** unless she could not change it 
without danger of running aground or of running 
into other vessels.** However, the duty ot the sail¬ 
ing vessel to hold her course yields only to actual 
and obvious necessity,*^ where there is an emergen¬ 
cy or imminent danger.** She may and should hold 
her course so long as it appears possible for the 
steam vessel to avoid the collision by making the 
necessary maneuver;** and she will not be held at 
fault for maintaining her course unless it clearly 
appears not only that a change of course would 
have avoided the collision but also that, under the 
circumstances appearing to the officer in charge, 
the necessity for a change was so obvious that it 
was negligence to omit to make it.** She cannot be 
held liable for failing to take measures to avoid the 


14 Wall. 170, 20 Li.Ed. 822. nffirm- 
Ine. G.C.. 21 F.Ca8.No.l2.6l3. 7 

Blatrhf 308—The A. P. Cranmer, 
C.C.N.y., 8 F. 528. 19 Blatchf. 507. 

77. U.S.—New England Maritime 
Co. V. U. S., n.C.Ma8B., 56 F.2d 674. 
affirmed, C.C.A., 17. S. v. Qould. 73 
F.2d 1016—The Buenoa Airea, G C. 
A.N.T., 5 F.2d 425, affirming:. D.C., 
The Windrush. 286 F. 251—Black 
V. U. S.. D.C.Me.. 8 F.Supp. 443. af¬ 
firmed. C.G.A., IT. S. V. Black, 82 F. 
2d 394—The Frederick H., D.C.N. 
Y., 4 F Supp. 593—Lever Transp. 
Co. V. U. S.. D.CMnas., 288 F. 948 
—The Creole, D.C.N.Y., 277 F 119, 
affirmed, CC.A., 277 F. 122—The 
Shawmut, D.C.Pa., 261 F. 616—The 
SuKHmore, Maan., 247 F. 743, 159 
C.C.A. 601. 

11 C.J. p 1065 note 7. 

Primary duty of Hailing vessel is 
to hold her course and speed.—The 
Stiflnder. C.C.A.N.Y., 276 F. 271. 

Ooing free or on tho wind 

The duty of holdinf; hor courHC ap¬ 
plies equally to a sailing: vohhoI go- 
infc free and on the wind.—The SS. 
Fannie v. The Ellen Forrester, Md., 
11 Wall. 238, 20 L.Bd. 114—11 C.J. 
p 1066 note 18. 

Gharaotsr of oonmo 
This rule, while It has more Ken- 
eral application to vessels standinK 
on a direct counte, yet undoubtedly 
applies to one moving on a circular 
or swinging course, under circum¬ 
stances where it may reasonably be 
supposed that the swinging is to be 
for a time maintained until the gen¬ 
eral course of the vessel can be re¬ 


sumed.—The Iron Chief. Mich., 63 F. 
289. 11 C.C.A. 196, certiorari denied 
16 8.Ct. 1040, 159 U.S. 270, 40 L.Ed. 
143. 

78ta U.S.—Boston Maritime Corpora¬ 
tion V. Ocean S. S. Co. of Savan¬ 
nah. D.C.Mass., 17 F.2d 804. 

11 C.J. p 1065 note 8. 

Zgnoraaoe of cliaraoter of approaoli- 
Ing vessel 

A change of course by the sailing 
vessel in ignorance of whether the 
approaching vessel is a sailing or a 
steam vessel is a fault.—The Mar- 
tello, C.C.N.J., 89 F. 505, reversed on 
other grounds 14 S.Ct. 723, 153 U.S. 
64, 88 L.Ed. 637—The Alhambra, D. 
C.N.Y., 1 F.Cas.No.l92, 2 Ben. 168. 
Mistake la eaeoatloa of uaaeoessary 
order 

Where a change of course Is or¬ 
dered when not necessary and the 
wheelman by mistake puts the helm 
the wrong way, the vessel will be 
liable for the ensuing collision.—Car¬ 
lisle v. The Pomona, C.C.N.Y., 36 F. 
921, dismissing appeal, D.G., 34 F. 
919—11 C.J. p 1067 note 28. 

79. U.S.—New England Maritime 
Co. V. r. a., D.C.Mass., 65 F.2d 674, 
affirmed. C C.A.. U. S. v. Gould, 73 
P.2d 1016-Black v. U. S., D.C.Me.. 
8 FSupp. 443, affirmed, C.C.A., U. 
S. V. Black, 82 F.2d 394—The 
Chepstow Castle. D.C.Mass., 253 F. 
147. 

aa U.S.—The Stitlnder, C.C.A.N.Y., 
276 F. 271. 

11 C.J. p 1067 notes 87, 88. 

81. U.S.—The Buenos Aires, C.G.A. 
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N.Y., 6 P.2d 425, affirming, D.C., 
The Windrush. 286 F. 251. 

11 C.J. p 1068 note 89. 

88. U.S.—The Cornelius C. Vander¬ 
bilt. D.C.N.Y., 6 F.CaB.No.8,2.3B. 

Abb.Adm. 361. 

11 C.J. p 1068 note 40. 

Itorgs steamer ronadlag la to make 
laadlag at pier 

U.S.—Hurley v. The Champion, D-C. 
N.Y., 12 F.CaB.No.6,919a. 

83. U.S.—Miner v. The Sunnyside 
Mich., 91 U.S. 2. S. 23 L Ed. 302- 
The Allen Green, N.Y., 60 P. 4r*9, 9 
C.C.A. 73, affirming, D.G., 63 F. 286. 

84. U S.—Miner v. The Sunnys1d(>. 
Mich.. 91 U.S. 208, 28 L.Ed. 302. 

11 C.J. p 1068 note 43. 

86. U.S.—Miner v. The- Sunnyside, 
supra. 

11 C.J. p 1068 note 44. 

86. U.S.—The Jamaica, D.C.N.Y., 13 
F.CaH.No.7,173. 

87. U.S.—The Europa, D.C.Ala., 116 
F. 696. 

11 C.J. p 1066 note 9. 

88 l U.S.—Lyman v. The John L. 
llasbrouck. N.Y., 98 U.S. 405, 23 L. 
Ed. 962 

11 C.J. p 1067 note 84. 

89. U.S.—The Stiflnder, C.C.A.N.Y., 
276 F. 271. 

11 C.J. p 1066 note 20, p 1068 note 
47. 

9a U.S.—Miner v. The Sunnyside, 
Mich., 91 U.S. 208, 23 UEd. 302— 
The Gate City, D.C.N.Y., 90 F. 314 
—Haight V. Bird, D.C.N.Y., 26 F. 
639. 

11 C.J. p 1067 note 86, p 1064 note 46. 
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impending collision if the time was insufficient aft¬ 
er the danger became apparent.^^ 

A change of course which tends to avert a col¬ 
lision and does not contribute to it is not a fault 
and where a change is made because the danger of 
collision is imminent or because it is manifest that 
a collision cannot otherwise be prevented, whether 
or not such change actually tends to avoid the col¬ 
lision is not of legal importance error of 

judgment in the moment when collision is impend¬ 
ing is, as seen infra § 155, excusable as one in ex¬ 
tremis. 

Time when duty arises. The rule that a sailing 
vessel must keep her course is obligatory from the 
lime the necessity for precaution begins,^^^ which, 
in the nighttime, is the time when the lights of the 
steam vessel are sighted.^® Conversely, the rule 
does n(»t apply to vessels while they are yet so dis¬ 
tant from each other that measures of precaution 
have not become necessary to avoid a collision.^® 
U seems that where a change of course is made in 
ample time so as not to embarrass the steamer it 
IS not a fault but after the sailing vessel has se¬ 
lected her course she is bound to keep it and cannot 
return to her former course in front of an ap- 
jiroaching steamer.*** 

Change requested by steam vessel. A change of 
course made by a sailing vessel in accordance with 
a hail from an approaching steamer cannot be con¬ 
sidered as a fault chargeable to the sailing vessel.®^ 
I lowever, a steamer has no right to call on a sailing 
vessel to change her course, where she can, by tak¬ 
ing the proper course herself, avoid collision, and 


§ 52 

the failure of the sailing vessel to obey such signal 
cannot be imputed to her as a fault, especially where 
it docs not appear that it would have lessened the 
danger of collision.^ 

b. Mode of Performance 

Subject to such variations in course as are caused or 
made necessary by natural forces, hazards, or con¬ 
tingencies, the saiiing vessel must keep her course steady 
by the compass, beat out her tack, come about with 
proper dispatch, and do nothing to embarrass the ma¬ 
neuvers of the steam vessel. 

The sailing vessel must do nothing to embarrass 
the maneuvers of the steam vessel.^ She must 
watch her helm and keep her course steady* by the 
compass, not by the wind,^ and she will be held in 
fault for sheering through negligent navigation, 
when so close that the steamer cannot prevent the 
collision.^ However, she is not required to keep 
her course with mathematical precision;® due re¬ 
gard must be had to the sailing vessel’s liability to 
yaw, the effect of tides and currents,*^ and such 
variations in course as are necessary to avoid run¬ 
ning into natural impediments or obstructions to 
navigation;* and a vessel close-hauled with a baf¬ 
fling wind may change her course sufficiently to 
prevent her sail shaking and losing her headway.® 

Beating out tack. Where a sailing vessel close- 
hauled and a steam vessel approach so as to involve 
risk of collision, the rule requiring the sailing ves¬ 
sel to keep her course requires her to beat out her 
tack and come about with proper dispatch.^® She 
is not required, on the one hand, to tack short on 
signal from the steam vessel where there is danger 
in so doing,ll nor, on the other hand, need she re- 


Conrtinff disaster 

The sailing vi'ssel Is not at fault 
for liolding hor course unless it be¬ 
comes apparent that this is courting 
disaster.—L«evcr Transp. Co. v. U. S., 
n.C.Mass., 288 F. 948. 

91 . IT.S.—The Alene, D.C.N.Y., 116 
F. 67. 

92. U.S.—The Pocomoke, D.C.Va., 
150 F. 193 --The Thomas P. Way, 
D.C.N.Y.. 22 F. 739. 

11 C.J. p 1067 note 27. 

93. U.S.—Miner v. The Sunny side, 
Mich.. 91 U.S. 208, 23 L.Ed. 302. 

11 C.J. p 1067 note 33. 

94. U.S.—^New York, etc., U. S. Mail 
SS. Co. V. Rumball, N.Y., 21 How. 
372. 16 U.Ed. 144. 

95. U.S.—The Cherokee, C.C.A.N.Y., 
45 F.2d 150. 

11 C.J. p 1066 note 21. 

96L U.S.—Now York, etc., U. S. Mail 
SS. Co. v. Rumball, N.Y., 21 How. 
372, 16 L..ICd. 144. 

11 C.J. p 1066 note 22. 


97. US.—The Monticello v. Molli- 
son, N.y., 17 How. 152, 15 L.Ed. 68 
—The Uen«*.soo Chief v. Fitzhugh, 
N.Y., 12 How. 443. 13 L.Ed. 1058. 

11 C.J. p 1066 note 23. 

98. U.S.—New York, etc., U. S. Mail 
SS. Co. V. Rumball, N.Y.. 21 llow. 
372, 16 L.Ed. 144. 

11 C.J. p 1067 note 31. 

99. U.S.—The Forest Queen. U.C.N. 
Y., 9 F.Cas.No.4,938, 3 Ren. 181. 

1. U.S.—The Elizabeth, D.C.Va., 114 

F. 757. 

11 C.J. p 1068 note 49. 

8. U.S.—Marshall v. The Adriatic, 

N.Y., 2 S.Ct. 356, 107 U.S. 612, 27 
L.Ed. 497. 

11 C.J. p 1066 note 10. 

3. U S.—The Senator Sullivan. D. 
C.N.Y.. 117 F. 176, affirmed 125 F. 
1005, 60 C.C.A. 271. 

11 C.J. p 1066 note 11. 

4. U.S.—The Alene, N.Y., 79 F. 976, 
26 C.C.A. 264, certiorari denied 18 
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S.Ct. 942, 168 U.S. 710, 42 L.Ed. 
1212. 

11 C.J. p 1066 note 12. 

5w U.S.—The W. S. Tompkins, D.C. 
N.Y., 116 F. 69. 

6i U.S.—Lyman v. The John L. Haa- 
brouck. N.y., 93 U.S. 405. 23 L.Ed. 
962. 

11 C.J. p 1066 note 16. 

7. U.S.—The Truro, D.C.N.Y., 35 F. 
317—-The Laura V. Rose, D.C.N.Y., 
28 F. 104. 

8. U.S.—Lyman v. The John L. Has- 
brouck, N.Y., 93 U.S. 405. 23 L.Ed. 
962—The Iron Chief, 63 F. 289, 11 
C.C.A. 196. 

9. U.S.—The Genesee Chief v. Fltz- 
hugh, N Y., 12 How. 443, 13 L.Ed. 
3058. 

11 C.J. p 1066 note 14. 

10. U.S.—The Anson M. Bangs, N. 
Y., 129 F. 103, 63 C.C.A. 605. 

11 C.J. p 1064 note 99. 

IX. U.S.—The Bridgeport, C.C.N.Y., 
4 F.Cas.No.1,860, 6 Blatchf. 8. 
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main in stays or overreach long^cr than usual when 
such measures are not apparently necessary to avoid 
a collision.!- Nothing hut urgent necessity will ex¬ 
cuse her lufling or coming about when approached 
by a steamer,!'^ she being in fault for changing from 
one lack to another when close to the steamer, even 
though the change of course is to avoid another sail¬ 
ing vessel suddenly appearing.! 4 However, a sail- 

VIL SAILING VESSEL 
§ 53. Rule for Protection of Fishing Craft 

Other vessels sailing free must keep out of the way 
of vessels or boats fishing with nets, lines, or trawls. 

A rule of navigation providing that sailing ves¬ 
sels under way shall keep out of the way of sailing 
vessels or boats fishing with nets, or lines, or trawds 
is effective to give the right of way to a fishing boat 
with nets, lines, or trawls.!"^ It places fishing boats 
in a distinct class!** and protects all fishing craft 
without distinction as to kind, its purpose being to 
safeguard boats generally at ])laccs where they are 
properly engaged in fishing.!*^ Even if a power 
driven trawler or dragger fifty-five feet long is not 
privileged under this rule, yet where she is greatly 

VIII. LARGE AN] 


ing vessel beating in the vicinity of a steam vessel 
is not obliged to run out her tacks, provided her go¬ 
ing about is not calculated to mislead or embarrass 
the steam vessel;!® nor is she in fault in making 
a long sweeping turn in coming about on her tack, 
if no danger from the maneuver could be appre¬ 
hended at the time it was attempted.!® 

AND FISHING BOATS 

restricted in her movements by her trawl and it is 
apparent to any experienced navigator that she is 
unable to maneuver effectively to avoid collision, an¬ 
other vessel, sailing free, should, by the ordinary 
practice of seamanship, keep out of her w^ay.-® It 
is not doubted that if a vessel or boat is privileged 
under this rule of navigation so that sailing vessels 
must keep out of her way, steamers also must do 

S0.21 

By practical construction of this rule, as among 
fishing boats, the boat which first sets her net and 
proceeds on her course to circle the school of fish 
is the privileged vessel and all other vessels must 
keep out of her way.-^ 

SMALL VESSELS 


§ 54. In General 

No right as against another vessel of different size 
arises from the size of a vessei, whether large or small, 
or, at the most, if a larger vessel has any paramount 
right as against very smail craft, it is not absolute, but 
relative and contingent, and for any injury resulting from 
a negligent exercise thereof she is liable. 

According to some authorities, including the more 
recent ones, there is no legal distinction, in re.spect 
of the rules of navigation, between large and small 
boats.-3 On the one hand, the supersizc of a ves¬ 
sel gives her no right to domineer or insolently dis¬ 


regard smaller ones and, on the other hand, the 
smallness of one boat does not entitle her to cast 
all the burdens of avoiding collision on the larger 
vessel.-® According to some of the earlier author¬ 
ities, neither a ste.amer nor a sailing vessel is ordi¬ 
narily required to change its speed or course to 
avoid small craft, like a yawl, skiff, or rowboat, 
when it sees them, but has a right to presume, until 
the contrary appears, that they will keep out of 
harm’s way.-® Even under this rule, however, the 


12. U.S —The Renovator, D.C.N.Y.. 
30 F. 194. 

13. U.S.—The Philadelphian, Mass., 
61 F. «C2, 10 (\(:.A. 127—The Clara 
Davidson v. The Virsinia, D.C.Va., 
24 F. 763. 

14. U.S.—The Amos C. Rarstow, D 
C.N.y., 1 F.Cas.No.337. 8 Ben. 401. 

IB. U.S.—The Prudence. N.Y., 134 

F. 358. 67 C.C.A. 340—The Coe P. 
Young, N.Y., 49 P. 167, 1 C.C.A. 
219. 

16. U.S.—Red Bank Co. v. The John 
W. Gandy, D.C.Pa., 20 F.Ca.s.No. 
11,626, 1 Phlla. 149. 

17. U.S.—The Albatross. C.C.A. 
Wash., 20 F.2d 17. 

11 C.J. p 1068 note 62. 


18. U.S.—The New Moon, D.C.Wush., 
55 F.2d 928. 

19. U.S.—The Marshall O. Wells, N. 
J.. 178 F. 918, 102 C.C.A. 296. 

11 C.J. p 1068 note 53. 

20. U.S—The Virginia and Joan. C. 
C.A.Mass., 86 F.2d 259, affirming, D. 
C., 13 F.Supp. 419. 

21. U.S.—The Virginia and Joan, 
supra. 

22. U.S.—The New Moon, D.C.Wash., 
55 F.2d 928. 

23. U.S.—The O’Brien Brothers, N. 
Y., 258 F. 614, 170 C.C.A. 68, modi¬ 
fying. D.C., 253 F. 855. 

11 C.J. p 1069 note 54 [b]. 

24. U.S.—Wilson v. Pacific Mail S. 
S. Co.. Cal., 48 S.Ct. 369, 276 U.S. 
454, 72 L.Ed. 651, affirming in part 
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and reversing m part C.C.A., The 
Newport, 15 F.2d 342, certiorari 
granted Wilson v. Pacifle Mail S. 
S. Co., 47 S.Ct. 335, 273 U.S. 686, 71 
I-.Ed. 840. and I’aciflc Mail S. S. Co. 
V. Wilson, 47 S.Ct. 472, 273 U.S. 
690. 71 L.Ed. 842. 

25. U.S —The O'Brien Brothers, N. 
Y.. 25S F. 614, 170 C.C.A. 68, modi¬ 
fying. D.C., 253 F. 855. 

11 C.J. p 1069 note 54 Ta] (2). 

98. U.S.—The Plymouth, C.C.Me., 26 
F. 879. 

Pa.—Sekerat v. Jutte, 26 A. 994, 3 53 
Pa. 117—Fischer v. Camden, etc., 
Ferry Co., 16 A. 634, 124 Pa. 154. 
Puerto Rico.—Puentes v. New York. 

etc., SS. Co.. 6 Porto Rico Fed. 139. 
Contributory negligence 

The person in charge of n small 



15 C.J.S. 


COLLISION 


§ 57 


right of a steamer to keep her course or speed, as 
against small craft, is relative and contingent, not 
absolute. The steamer has no right to maintain a 
speed or a course which is dangerous to the safety 
of a smaller craft which can be seen ahead and 
the larger craft cannot exercise her paramount 


right in a negligent manner and escape liability for 
unnecessary injury to the smaller boat.28 

§ 55. Steam Vessel and Pilot Boat 

The respective duties of a steam vessel and a pilot 
boat during the maneuvers incident to the transfer 
of a pilot are stated infra § 144. 


IX. OVEBTAKINa VESSELS 


§ 56. Definition 

An overtaking vessel is a vessel coming up with 
another from any direction more than two points abaft 
her beam. 

Tn accordance with the definition formulated by 
the courts, and under the statutes establishing rules 
for preventing collisions, an overtaking vessel is 
every vessel coming up with another vessel from 
any direction more than two points abaft her beam, 
that is, in such a position, wuth reference to the ves¬ 
sel which she is overtaking, that at night she would 
be unable to see either of that vessel’s side lights.-® 

Determining question; alteration of hearings. 
There is no fixed rule as to when a ship is to be 
considered as crossing or overtaking, but the ques¬ 
tion must be decided from the circumstances of each 
particular case.®® As by day the overtaking vessel 
cannot always know with certainty whether she is 
forward of or abaft the other vessel, she should, if 
in doubt, assume that she is an overtaking vessel.®^ 


Under express provisions of statutes establishing 
rules for preventing collisions and defining overtak¬ 
ing vessels, no subsequent alteration of the bearing 
between the two vessels shall make the overtaking 
vessel a crossing vessel within the meaning of those 
rules.®® 

§ 57. Duty of Overtaking Vessel 

An overtaking vessel must keep out of the way of the 
vessel being overtaken. 

The preexisting rule of the maritime law that an 
overtaking ship must keep out of the w'ay of the 
ship she is overtaking®® has, under the express 
terms of statutes prescribing rules and regulations 
for preventing collisions, been made applicable to 
overtaking vessels generally.®'* 

The rule stated in the preceding paragraph ap¬ 
plies to various types of vessels, as will be noted 
from the cases cited in this section, being applicable, 
among other cases, to the case of a sailing vessel 

N'orthj'rn Nav Co v. Minnc'sotu 
Atlantic Transit Co.. C.C.A.Minn., 
49 F.2d 203—The Carlton. C.C.A 
Fla., 48 F2d 19.3—The Ccdiirhurpt, 
(\C.A.N.y., 42 F2d 139, ccrliorart 
denied llud.son River Niiv. Co. v. 
The Cedarhurst, 51 75, 282 IT. 

S. 808. 75 L.Ed. 707. and The Tro¬ 
jan V The Freeport Corporation, 
51 S.Ct. 75. 282 U.S. 808. 75 1.. Kd. 
707—The Holly Park, C.C.A.N Y., 
39 P.2d 572—Ocean S. S. Co. of 
Savannah v IT. S., C.C.A.N.Y., 38 
F.2d 782, affirming, D.C, The City 
of Rome, 24 F.2d 729—The Indu.s- 
try, C.C.A.N.Y., 2D F.2d 29, certio¬ 
rari denied New York & New Jer¬ 
sey Steamboat Co. v. Sehornherg, 
49 S.Ct. 251, 279 U.S. 837, 73 L..Ed. 
985—The Reliance, C.C A.N.Y., 25 
F.2d 025—The Robert Fulton, C.C. 
A.N.Y., 10 F.2d 424—The Solano, 
D.C.Cal., 2 F.2d 772—The M. J. Ru¬ 
dolph. C.C.A.N.Y.. 292 F. 740. re¬ 
versing, D.C., 262 F. 780—The City 
of Baltimore, C.C.A.Md., 282 F. 490, 
affirming, D.C.. 275 F. 490—The 

War Pointer, C.C.A.Va.. 277 F. 718, 
modifying, D.C., The Slortind. 264 
F. 1013—The Howard, D.C.Md., 253 
P. 599, affirmed The Charles P. 
Mayer. 256 F. 987, 167 C.C.A. 688-— 


3 oa 1 may be guilty of contributory 
negligmee which will prevent recov¬ 
ery b> him in a .state court.—Yarnold 
V. Bowers, 71 N.E. 799. ISO Maps 390 
—Chealey v. Nanta.sliet Beach Steam¬ 
boat Co.. 21 N.E. 50, 179 Ma.s.s. 469. 

27 . U.S.—Contino v. Wilmington 

Steamboat Co., D.C.Del., 226 F. 991 
—Qiiinette v. Bi.s.*io, D-a., 136 P\ 825, 
69 CC.A 503, 6 D.R.A.,N.S.. 303, 
certiorari denied 26 S.Ct. 746, 199 
IT.S. 606, 50 L.Ed. 330. 

28 . Or—Horst v. Columbia Contract 

Co., 174 P. 161, 89 Or. 344. 

KaBt clear cluuace 

Even if intestate wa.s guilty of 
contributory negligence on attempt¬ 
ing to cross in his skiff in front of 
defendant’s towing steamboat, de¬ 
fendant would still be liable for his 
death, if after discovering his peril 
its servants might, by the exercise 
of ordinary care, have prevented it.— 
Monongahela River Cons. Coal, etc., 
Co. v. Lancaster, 183 S.W. 258. 169 
Ky. 24. 

29 . U.S.—The Stortlnd, D.C.Va., 264 
F. 1013, modified on other grounds, 
C.C.A., The War Pointer. 277 P. 718 
—The New York Central No. 28, 
N.Y., 258 P. 553, 169 C.C.A. 493. 

11 C.J. p 1069 notes 59, 60. 

15 G. J.S.—4 


Particular vcbbcI held to be overtak- 

tw g r 

U.S.—The Holly Park, C.C.A.N.Y., 39 
F.2d 572. 

Particular veBBelB held not to be 
overtaking 

U.S.—The Invader, C.C.A N Y., 54 F. 
2d 347—Publieover v. Massey, C.C 
A.Va., 23 F.2d 584—The I’aulsboro. 
11 F.2d 625, affirmed American 
Merchant Marine Ins. Co. v. The 
Paulsboro, 11 F.2d 628. 

30 . U.S.—The Scandinavia, N.Y.. 158 
F. 96. 85 C.C.A. 564. 

11 C.J. p 1070 note 63. 

31 . U.S.—The New York Central No. 
28, N.Y., 258 F. 553, 169 C.C.A. 493. 

32 . U.S.—The Mary E. Morse, D.C. 
Mass., 179 F. 94 5—The Sicilian 
Prince, D.C.N.Y., 128 F. 133, affirm¬ 
ed 144 F. 951, 76 C.C.A. 677—The 
Venetian, D.C.Mass., 29 F. 460. 

R.I.—Kennedy v. American Steam¬ 
boat Co.. 12 R.I. 23. 

11 C.J. p 1070 note 61. 

33 . U.S.—Whltridge v. Dill, Md., 23 
How. 448. 16 L.Ed. 581. 

11 C.J. p 1070 note 64. 

3f4. U.S.—The Marion E. Bulle>, C.C. 
A.N.Y., 94 F.2d 646—The Coast¬ 
wise, C.C.A.N.Y., 68 F.2d 720— 
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overtaking a steamer,*® one sailing vessel overtak¬ 
ing another sailing vessel,*® as well as in the case 
of a steamer overtaking a submarine on the surface 
of the water.*7 The rule is especially applicable 
where the overtaking vessel is a large and fast 
steamer, and the overtaken vessel is small and 
slow.** Furthermore, the rule applies even though 
the overtaken vessel is at the lime going astern,-** 
or where, although not moving through the water, 
it is engaged in picking up a low in the channel.^* 
Under the statutory rules governing overtaking ves¬ 
sels, a tug and a tow at the end of a hawser are 
considered as one vessel within the rule requiring 
overtaking vessels to keep out of the way of those 
overtaken.^ ^ 

As regards waters, the rule requiring overtaking 
vessels to keep out of the way of those overtaken 
applies to any waters where an attempt to pass 
would involve danger of collision, not being con¬ 
fined to narrow waters alone.^* 

In furtherance of the duty imposed on overtaking 
vessels to keep out of the way of those overtaken, 
the overtaking vessel must take the necessary steps 

Tho Oeori?:e W. Elder, Or., 249 F. 

956. 162 C.C.A. 154. 

Jl (\J. p 1070 note 65. 

35. IT.S.—The Charles C. Lister, N. 

Y.. 182 F. 988, 10r> (''C.A. 194, modi¬ 
fying D.C., 174 P. 288. 

11 C.J. p 1071 note 68. 

30. U.S.—Whitrldge v. Dill, Md.. 23 

Jlow. 448. 16 L.Ed. 581. distin¬ 

guished in Lockwood v. The GrH<-** 

Girdler. 7 Wall. 196, 19 L.Ed. 113. 

11 C.J. p 1071 note 69. 

37. U.S.—Ocean S. S. Co. of Savan¬ 
nah V. U. S.. C.C.A.N.Y., 38 P.2d 
782, affirming, D.C., The City of 
Rome. 24 F.2d 729. 

38l U.S.—Thompson v. The Great I 
Republic. La., 23 Wall. 20. 23 L.Ed. 

55. 

11 C.J. p 1071 note 66. 

39. IT.S.—The Sicilian Prince, D.C. 

N.y., 128 F. 133, affirmed 144 P. 

961, 76 C.C.A. 677. 

4a U.S.—The George W. Elder, D. 

C.Or., 203 F. 523. 

41. U.S.—The Marion E. Uulley, C. 

C.A.N.Y., 94 F.2d 646. 

11 C.J. p 1071 note 74. 

49. U.S.—The M. E. Luckenbach, D. 

C.N.y., 163 F. 755. 

43. IT.S.—The Howard, D.C.Md., 253 
F. 599. affirmed 256 P. 987, 167 C.C. 

A. 688. 

11 C.J. p 1072 note 80. 

44. U.S.—The Holly Park. C.C.A.N. 

Y., 39 P.2d 572. 

45. U.S.~The Bay Queen, D.C.N.Y., 

27 P. 813. 

4a U.S.—The Ruth, D.C.Or., 178 P. 


in due season to avoid the vessel ahead,and, prior 
to receiving the consent of the vessel ahead to pass 
her, a vessel wishing to do so must keep such a dis¬ 
tance behind that she can avoid a collision with the 
vessel ahead while allowing her freedom of choice 
in her navigation both with respect to speed and 
changes of course.^^ it is no defense that the 

latter had not acquired full speed."^® The overtak¬ 
ing vessel is also bound to anticipate the effects of 
tides and currents,^® and the suction of vessels w ln-n 
navigating near each other and must therefore 
run at a moderate speed in order to reduce the size 
of her displacement waves and the danger from 
her suction, especially in narrow channels.^* Of 
course, the overtaking vessel need not assume the 
obligation of anticipating improper navigation on 
the part of the vessel ahead.^® A vessel desiring 
to pass a vessel ahead must by proper signal pro¬ 
cure her assent to a safe passing®® and must as¬ 
sume that the vessel ahead may do something that 
will interfere with a safe passing in advance of such 
signal®^ or assent,®* the reason of the rule applying 
particularly to a situation wherein the vessel ahead 
happens to be laboring under some difficulty.®* Ac- 

49. U.S.—The Reliance, O.C.A.N.Y., 

25 P.2d 625—The Pleiudes, OCA. 
N.Y.. 9 P.2d 804, reversing, D.C., 5 
P.2d 834, certiorari denied Lucken- 
baeh S. S. Co. v. U. S., 46 S.Ct. 471. 

270 U.S. 662. 70 L.Ed. 787. 

Sa U.S.—The Syosset, C. C.A.N.Y., 

71 P.2d 666—The Soeony No. 115. 
J^.C.N.Y., 58 P.2d 392, affirmed, C. 
C.A., 63 P.2d 226—^Northern Nav. 
Co. V. Minnesota Atlantic Tran.sit 
Co.. C.C.A.Mlnn., 49 P.2d 203~The 
Holly Park, C.C.A.N.Y., 39 P.2d 572 
—The Solano, D.C.Cal., 2 P.2d 772 
—The City of Baltimore. C.C.A. 

282 P. 490, affirming. D.C., 275 
F. 490—The Plymouth, C C.A.N.Y., 

271 F. 461—The George W. Elder, 
Or., 249 F. 956. 162 C.C.A. 154. 

Reasons for role 

"It Is . . . fair to suppose that 

her consent is required, not alone be¬ 
cause she may think the passing dan- 
gerou.s in any case, but also because 
she may need to change her course 
for her own purposes to which the 
interests of the overtaking vessel 
can hardly be considered equal."— 
The Industry, C.C.A.N.T., 29 F.2d 29, 
30, certiorari denied New York & 
New Jersey Steamboat Co. v. Schom- 
berg, 49 S.Ct. 261, 279 U.S. 837, 73 L. 
Ed. 985. 

Sound signals see infra S§ 103-106. 

51. U.S.—The Soeony No. 115, D.C. 

N.y., 68 F.2d 392, affirmed. C.C.A., 
63 F.2d 226. 

5a U.S.—The Syosset, C.C.A.N.Y., 
71 P.2d 666. 

Sa U.S.—The Industry, C.C.A.N.T.. 


749, affirmed 186 P. 87, 108 C.C.A. 
199. 

11 C.J. p 1072 note 82. 

47. U.S.—Northern Nav. Co. v. 
Minne.sota Atlantic Transit Co., C. 
C.A.Minri., 49 F.2d 203—The Cedar- 
hur.st. CC.A.N.Y., 42 P.2d 139, cer¬ 
tiorari denied Hudson River Nav. 
Co. V. The Cedarhurst. 61 S.Ct. 75, 
282 U.S. 868, 76 L Ed. 767, and The 
Trojan v. The Freeport Corpora¬ 
tion, 51 S.Ct. 75, 282 U.S. 868, 75 
L.Ed 767—The Robert Fulton, C.C. 
A.N.Y., 10 F.2d 424. 

31 C.J. p 1072 note 84. 

4a U.S.--The Cedarhurst, C.C.A.N. 
Y., 42 F.2d 139, certiorari denied 
llud.son River Nav. Co. v. The Ce- 
darhurst, 61 S.Ct. 76. 282 U.S. 868, 
75 L.Ed. 767, and The Trojan v. 
The Freeport Corporation, 51 S.Ct. 
7.5. 282 U.S. 868. 75 L.Bd. 767. 

11 C.J. p 1072 note 86. 

Danger well known 

"That suction of an overtaking 
vessel is a frequent cause of colli¬ 
sion, especially if she is larger than 
the overtaken vessel and the chdnnel 
IS narrow, is well known."—Northern 
Nav. Co. v. Minnesota Atlantic 
Transit Co.. C.C.A.Mlnn., 49 P.2d 203, 
206. 

Ezceselve rate of speed 

U.S.—The Cedarhurst, C.C.A.N.Y., 42 
F.2d 139, certiorari denied Hudson 
River Nav. Co. v. The Cedarhurst. 
51 S.Ct. 75, 282 U.S. 868, 76 L.Ed. 
767. and Tho Trojan v. The Free¬ 
port Corporation. 51 S.Ct. 76, 282 
U.S. 868, 76 L.Ed. 767—The Robert 
Fulton, C.C.A.N.Y., 10 F.2d 424. 
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cordingly, in the absence of assent to a passing giv¬ 
en by the vessel ahead, it is the duty of an over¬ 
taking vessel not to attempt to pass until the con¬ 
ditions are such that she can do so with safety.®^ 
A fortiori, on hearing a danger signal from a ves¬ 
sel ahead in response to a request to pass, the over¬ 
taking vessel is required to proceed no farther in 
such attempt.®® Of course, in the absence of an in¬ 
tention to pass the vessel ahead, the overtaking 
vessel is not required to ask for consent to do so.®® 
The overtaking vessel must not crowd on the 
course of the vessel ahead®^ nor on that of an ap¬ 
proaching vessel,®® and where the overtaking vessel 
does so she may not be relie\ed of responsibility by 
the sheering of the vessel ahead,®^ for it is avoid¬ 
ance of the risk of collision, as well as the actual 
collision, with which the unencumbered and over¬ 
taking ship is burdened.®® An overtaking vessel is, 
moreover, under a positive duty to keep the over¬ 
taken vessel under vigilant observation for every 


§ 57 

appearance of unsafe approach,®^ and may under 
some circumstances be required to anticipate a 
change of course by the vessel ahead, particularly 
where no signal has been given by the overtaking 
vessel.®- At any rate an overtaking vessel should 
not ap])roach so closely to that overtaken that there 
is danger of fouling her when she changes her 
course or comes in stays,®'^ or stops to let another 
vessel pass,®^ or changes her course slightly to let 
the overtaking vessel pass.®® On the other hand, an 
overtaking vessel’s duty to anticipate a change of 
course on the part of a vessel ahead has been held 
not to require that the overtaking vessel anticipate 
a right-angle change of course where both vessels 
were headed for the same narrow channel;®® nor is 
the overtaking vessel required to anticipate such 
improper navigation on the part of the vessel ahead 
as will cause her to take an unusual and violent 
sheer.®*^ 


29 P.2d 29, certiorari denied New 
York & Now Jersey Steamboat Co. 
V. Schoniberg, 49 S.Ct. 251, 279 V.S. 
827. 73 U.Kd. 985. 

Buoy canght In propeller 
Wliere for forty or fifty minutes 
preceding a collision between nn 
overtukinpr and an overtaken vessel 
the rnembera of her crew had been 
workiiUT to .disengrag-e an unlighled 
buoy which had become entangled in 
her propeller so that she was put 
out of control or adrift, or In motion 
In a manner making a passing un¬ 
safe, the overtaking vessel was held 
fo he at fault for failure to procure 
assent to F>ass.—The Socony No. 115, 
DO.N.Y., 58 F.2d 392, affirmed, C.C. 
A.. 63 F.2d 226. 

54. TT.S.— The Reliance, C.C.A.N.Y., 
25 R2d 625. 

5D. \T.S.—The George W. Kid or. Or., 

249 F. 956. 162 C C.A. 154. 

56. IT.S —The Pleiades, C.C.A.N.Y., 
9 P.2d S04, reversing, IXC.., 5 F.2d 
834, certiorari denied Liuckenhach 
S. S Co. V. U. S, 46 S.Ct. 471, 270 
U.S. 662, 70 Li.Ed. 787. 

57. U.S.—The Cedarhurst, C.C.A.N. 
Y., 42 F.2d 139, eertiorari denied 
Hudson River Nav. Co. v. The Ce¬ 
darhurst, 51 S.Ct. 75. 282 IT S. 868. 
75 Li.Ed. 767, and The Trojan v. 
The Freeport Corporation, 61 S.Ct. 
76, 282 U.S. 868, 75 U.Ed. 767—The 
Industry, C.C.A.N.Y., 29 F.2d 29. 
certiorari denied New York & New 
Jersey Steamboat Co. v. Schom- 
herg. 49 S.Ct. 261. 279 U S. 837, 73 
L.Ed. 986—The Georgia. C.C.A.N. 
Y., 18 P.2d 748—The Plymouth. C. 
C.A.N.Y., 271 P. 461. 

11 C.J. p 1071 note 76. 

Bwlafflair tn nail oro 
Where the respective positions of 


the vessels indicated that the over¬ 
taking vessel should swing in a wide 
arc and go completely around the 
course of the overtaken vessel, the 
overtaking vessel was at fault in 
swinging in a smaller are and com¬ 
ing up alongside the overtaken ves¬ 
sel at a greater rate of ppe<‘d than 
that at which she was .sailing—The 
Carlton, C.C.A.Fla., 48 F.2d 193. 
Wake of light seen on water 

Overtaking ship proceeding on 
course until wake of light on over¬ 
taken vessel could be seen on water 
was held to he at fault. In resulting 
collision, for attempting to pass loo 
close to overtaken vessel.—Oeean S. 
S. Co. of Savannah v. U. S., C.C.A. 
N Y., 38 F.2d 782, afflrniiiig, D.C., The 
City of Rome, 24 F.2d 729. 

63. U.S.—Lake Shore Transit Co. v. 
Corrigan. Ohio. 137 F. 484, 70 C.C. 
A. 68. 

11 C.J. p 1071 note 76. 

69. U.S.—The Cedarhurst, C.C.A.N. 

Y., 42 F.2d 139, certiorari denied 
Hud.son River Nav. <’o. v. The Ce¬ 
darhurst, 51 S.Ct. 75. 2X2 U.S. 868, 
76 I.i.Ed. 767, and The Trojan v. 
The Freeport Corporation, 51 S.Ct. 
75, 282 U.S. 868, 76 L Ed. 767. 

11 C.J. p 1071 note 77. 

80. U.S.—The Kirnwood, D.C.Va., 201 
F. 428, affirmed 211 F. 1020. 127 C. 
C.A. 664. 

11 C.J. p 1071 note 78. 

61. U.S.—The Cedarhurst, C.C.A.N. 
Y., 42 F.2d 139, <-ertiorari denied 
Hudson River Nav. Co. v. The Ce¬ 
darhurst. 51 S.Ct. 75. 282 U.S. 868. 
75 L Ed. 767, and The Trojan v. 
The Freeport Corporation, 61 S.Ct. 
75, 282 U.S. 868, 76 L.Ed. 767—The 
Howard, D.C.Md., 253 P. 699, af¬ 
firmed The Charles F. Mayer, 256 
i P. 987, 167 C.C.A. 588. 
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Convoy veBsels wlthont lights 

The duty stall'd In the text rule is 
more imperative where the vesstls 
are sailing in a convoy and without 
lights.—The War I’ointer, C.C.A.Va., 
277 F. 718, modifying, D.C., The 
Stortind, 264 F. 1013. 

Default of lookouts 

An overtaking vessel has the bur¬ 
den of showing that the failure of 
her lookouts to report the approach 
of the overtaken vessel to within a 
distance of two of her lengths from 
the overtaking vessel, or to warn the 
officer in charge, or to do anything to 
avoid a collision, did not contribute 
thereto.—The War Pointer, CC.A.Va., 
277 F. 718, modifying, U.C., The Stor¬ 
tind, 264 F. 1013. 

62. U.S.—The Reliance, C.C.A.N.Y. 
25 F.2d 625—The Georgia, C.C.A. 
N.Y., 18 F.2d 743. 

11 C.J. p 1072 note 86. 

63. U.S.—The Georgia, supra. 

11 C.J p 1072 note 87. 

Absence of signal and sndfien change 

If an overtaking vessel, without 
signal, comes so close to the over¬ 
taken ve.ssel that sudden change of 
course by the latter may bring iihoul 
a collision, the fault is that of the 
overtaking vessel.—The M. .1. Ru¬ 
dolph, CC.A.N.Y., 292 F. 740. revers¬ 
ing, D.C., 262 F. 780. 

64. U.S.—The Hackensack, D.C.N.Y , 
32 F. 800. 

11 C.J. p 1072 note 88. 

6& U.S.—The Sylvan Grove, D.C.N, 
Y., 29 F. 336. 

06. U.S.—Larsen v. Portland Cali¬ 
fornia S. S. Co., C.C.A.Cal., 66 F.2d 
326. 

87. U.S.—Ocean S. S. Co. v. U. S., C. 
C.A.N.Y., 39 F.2d 663. 
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When she desires to pass a vessel ahead the 
overtaking vessel must select a place for passing 
which will not expose to injury the vessel to be 
overtaken, and, if the vessel ahead is so placed that 
safe room is not left to jiass her, the overtaking 
vessel must stop and wait the opening of a sufficient 
passage.®* The overtaking vessel also assumes the 
peril of determining what is a safe distance for 
passing and must bear the consequence of misjudg- 
meiit in that respect.®® In determining the question 
of distance, however, an overtaking vessel has the 
right to assume that the other vessel is well equip¬ 
ped and is being managed and run with ordinary 
•care and skill,'^® and is not, in this resiiect, bound 
to anticipate improper navigation on the part of the 
vessel overtaken"! unless the overtaking vessel pass¬ 
es so near as to cause reasonable apprehension of 
danger, in which case she assumes the risk of a 
faulty maneuver on the part of the other vessel.’^^ 
An overtaking vessel may not be required to antici¬ 
pate the sudden sheering of the vessel ahead due to 
the force and direction of a current.'^® There may 
exist special circumstances wherein the location of 
vessels with reference to each other is such that 
any attempt by cine to pass another, in the absence 
of cogent and special reasons, shall constitute a 
fault on the part of the vessel making such at- 
tempt.'^^ 

The rule requiring the overtaking ship to keep 
out of the way does not cease when she gets her 
nose in front of the other, but continues in opera¬ 


tion until all danger of a collision is past.*^® So 
the overtaking vessel has no right to cross the bows 
of the vessel ahead until she can do so with safety, 
where the latter does nothing to prevent her ma¬ 
neuver,'^® taking into consideration all the circum¬ 
stances that may make such maneuver dangerous, 
such as shifting winds, changing currents, missing 
stays, etc.’^'^ 

On the other hand, under statutory rules declar¬ 
ing that an overtaking vessel is not relieved of the 
duty of keeping out of the way of an overtaken 
vessel until “finally past and clear of her,” an over¬ 
taking vessel which has actually reached a point 
contemplated by the quoted language is, of course, 
relieved of such duty.’^* 

Alteration of hearings. Under statutes expressly 
so providing, no subsequent alteration of the bear¬ 
ings between an overtaking vessel and one overtak¬ 
en shall relieve the overtaking vessel of the duty of 
keeping clear of the overtaken vessel until finally 
past and clear.*^® 

In case of doubt. In accordance with the rule 
that a vessel should, in case of doubt, assume that 
she is an overtaking vessel, see supra § 56, she 
must, in such case, keep out of the way of the oth¬ 
er vessel involved.*® Moreover, in case of doubt 
as to whether the course of the vessel to be over¬ 
taken is parallel or converging with that of the 
overtaking vessel, she is bound to assume that such 
course is converging.*! 


SB. U.S.—Tlu- Carlton. C.C.A.Fla., 48 
F.2d Tho C. Gallai^hor. C.C.A. 

NY., 262 F. 97. 

11 C..T. p 1071 noU* 79. 

.09. U.S.—The Cedarhurst, C.C.A.N 

y., 42 F.2d 139, certiorari denied 
lliid.son River Nav. Co. v. The Ce¬ 
darhurst, 51 S.Ct. 75. 282 U.S. 868. 
75 Li.Ed. 767. and The Trojan v. 
The Freeport Corporation. 51 S.Ct 

75. 282 U.S 868. 75 L.Kd. 767—The 
Pleiades. C C.A.N.Y., 9 F.2d 801, re- 
versinK, D.C., 5 F.2d 834, eertiorari 
denied Luckenliach S. S. Co. v. IT. 
S.. 46 S.Ct. 471, 270 U.S. 662, 70 L.. 
Ed. 787—The Solano, D.C.Cal., 2 
F.2d 772. 

11 C.J. p 1073 note 94. 

•70. TT.S.—The Reliance, C.C.A.N.Y., 
25 F.2d 625—The Pleiades, C (T.A. 
N.Y., 9 P.2d 804, reversinff, D C., 5 
P.2d 834, certiorari denied Lucken- 
hach S. S. Co. v. U. S,, 46 S.Ct. 471. 
270 U.S. 662, 70 L.Ed. 787. 

11 C.J. p 1073 note 96. 

71. U.S.—The Pleiades, supra. 

11 C.J. p 1073 note 96. 

■72. U.S.—The Solano, D.C.Cal., 2 F. 
2d 772. 

11 G.J. p 1078 note 97. 


73. U.S.—The Pleiades, C.C.A.N. Y., 
9 F.2d 804. revensinff, D.C., 5 F.2d 
834, eertmrari denied Uuekenbuch 
S. S. Co. V. U. S., 46 G.Ct. 4 71, 270 
U.S. 662, 70 L.Ed. 787. 

74. l^ast vessel ia ooavoy 

Where, In order to prevent colli¬ 
sion anion>7 the vessels of a convoy 
during war time, the place of each 
vessel and the course and speed of 
all were llxed by order, a vessel 
placed behind all others should not, 
in the ab.sence of eo|?ent and special 
reasons, have attempted to pass any 
other.—The War Pointer, C.C.A.Va., 
277 F. 718, modifying, D.C., The Stor- 
tind, 264 F. 1013. 

76. U.S.—The NarruKansett, C.C.N. 
Y., 17 F.Cas.No.10,018, 10 Blatchf. 
475. 

11 C.J. p J072 note 93. 

7a U.S.—The Carlton, C.C.A.Fla., 48 
F.2d 193. 

11 C.J. p 1072 note 91. 

77. U.S.—The Frank P. Lee, C.C.Pa., 
34 F. 480, afUrtninK D.C., 30 P. 277 
—The Alaska, D.C.N.Y., 1 F.Cas. 
No.130, 7 Ben. 183. 
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7a U.S.—New York Central No. 28, 
N.Y., 258 F. 563, 169 C.C.A. 493. 

11 C.J. p 1072 note 93 |a]. 

Particnlar vessel relieved of dnty 

A vessel which, after overtaking: 
and passing a slower one, proceeds 
for one half or three quarters of a 
mile before chanKinfr her cour.se, 
while three to live hundred feet in 
advanc(‘ of the ve.ssel she has over¬ 
taken, has been held to be “finally 
past and clear" within the statute 
and to lie relieved of the duty of 
keeping: out of the way of the over¬ 
taken vessel.—The New York Central 
No. 28, N.Y., 268 P. 653, 169 C.C.A. 
493. 

79. U.S.—The Mary E. Morse, D.C. 
Ma.ss., 179 P. 945—The Sicilian 
Prince, D.C.N.Y.. 128 133, affirm¬ 

ed 144 F. 961, 76 C.C.A. 677—The 
Venetian. D.C.Mass., 29 F. 460. 

11 C.J. p 1070 note 61. 

sa U.S.—The New York Central No. 
28, N.Y., 268 P. 663. 169 C.C.A. 493. 

81. U.S.—Ocean S. & Co. of Savan¬ 
nah v. U. S., C.C.A.N.T., 88 P.2d 
782, affirming:, D.C., The City of 
Rome, 24 F.2d 729. 
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When it is dark. When it is so dark that the 
vessel ahead cannot be seen by the vessel astern 
she cannot be held in fault for not complying with 
the rule requiring overtaking vessels to keep out 
of the way of those overtaken.*^ 

§ 58. Duty of Vessel Overtaken 

A vessel being overtaken is under the duty to main¬ 
tain her course and speed. 

As distinguished from the duty of an overtaking 
vessel to keep out of the way of the vessel ahead, 
sec supra § 57, the correlative duty is imposed on 
the latter to keep her course and speed. 

This duty docs not usually arise, however, until 
after the vessel ahead has acceded to the passing 
signal of the vessel astern.*^ Until such consent is 
given the vessel ahead is, generally, under no other 
obligation than to refrain from interference with 
the vessel astern, and assumes no resfionsihility for 
her maneuver.Si* So a vessel ahead is ordinarily 
under no duty to maintain her course where a vessel 


desiring to overtake her gives no signal of such in¬ 
tention nor is the vessel ahead required to give 
a warning of her intention to change her course in 
the absence of any signal from the vessel astern;**^ 
nor is the vessel ahead, before changing her course, 
required to look hack to see whether another vessel 
is about to overtake her or is in the act of so do¬ 
ing. 

The vessel ahead is, of course, not required to 
presume that she will be deliberately run down by 
an overtaking vessel having plenty of room to 
pass.*^^ Where the vessel ahead has accepted the 
passing signal of the vessel astern and continues to 
keep the same speed and course, the overtaken ves¬ 
sel may not be held at fault for failure of its offi¬ 
cers to keep looking around to observe that she is 
being borne down upon by the overtaking vessel, 
until it was too late to avoid a collision.^*^ 

Failure of the vessel ahead to hear the passing 
signals of an overtaking vessel may, however, con¬ 
stitute a fault on the part of the overtaken vessel. 


Season for mle 

‘‘-\mbiguiti(.*.s must be resolved in 
favor of .safety.”—Ocean S. S. Co. of 
Savannah v. U. S. C.C.A N.Y., 38 F. 
2d 782. 784. affirming D.C. The City 
of Rome. 24 F 2d 72U. 

82. ITS—Alliance Tn.s. Co. v. The 
MorniuB L.i|J:hl. N.Y., 2 Wall. 550. 
17 LEd. 862—The Bernicia, D.C.N. 
Y., 122 F. 886. 

83. ITS—Dalzell v. U. S.. D C.N.Y.. 
60 F.2d 106S—Northern Nav. Co. v. 
Alinnesota Atlantic Tran.sit Co., C. 
C.A.Miim., 40 F.2d 208—The Cedar- 
hurst. C.C.A.N.Y., 42 F.2d 130. cer¬ 
tiorari denied Hud.son River Nav. 
Co. V. The Cednrhur.st, 51 S.Ct. 75, 
282 U.S. 868, 76 E.Ed. 767. and The 
Trojan v. The Freeport Corjiora- 
tion, 51 S.Ct. 76. 282 U.S. 868. 75 
I...Ed. 767—The Virginia. C.(\A.N. 
Y., 25 P.2d 62.3, certiorari denied 
Pan American I’etroleurn & Trans¬ 
port Co. V. The Virginia, 49 S.Ct. 
13, 278 U.S. 610, 73 Li.Ed. 535—The 
Howard, D.C.Md.. 253 F. 599. af¬ 
firmed The Ch.irles F. Mayer, 256 
P. 987, 167 C.C.A. 588. 

11 C.J. p 1072 note 88, p 1073 note 98. 
Wax-tlme convoy 

Where a large number of vessels 
were traveling at night, without 
lights, in a war-time convoy in which 
each had been assigned its place and 
given the same course and speed, 
the vessel ahead was held to be at 
fault for deviation of her course 
from that fixed for the convoy.—The 
War Pointer, C.C.A.Va.. 277 P. 718, 
modifying. D.C., The Stortind, 264 P. 
1013. 

What oonatitntea keeping oonree 

(1) A vessel keeps her course 
within the meaning of the text rule 


where she follows the winding of a 
channel and keeps as near to her own 
.side as is consistent with .safety.— 
Palmer v. New York, etc., Trnnsp. 
Co., 34 N.Y.S. 908, 88 Hun 509. re¬ 
versed on other grounds 40 N.Y.S. 
341, 8 App.Div. 615. 

(2) The rule of all navigation stat¬ 
utes and regulations which requires 
an overtaken vessel to keep her 
course and speed, as applied to a 
river, relates, not to the course on 
which the overtaken boat is directed 
when the passing agreement is made, 
but to her normal course In the chan¬ 
nel, taking Into account every turn 
and change of direction in that 
course.—The Queen City, P.C.Mich., 
189 F. 653, affirmed 212 P. 674, 129 
C.C.A. 210, 51 U.R.A..N.S., 966. 

84. U.S.—The Cedarhurst, C.C.A.N. 
Y., 42 P.2d 139, certiorari denied 
Hudson River Nav. Co. v. The Ce¬ 
darhurst. 51 S.Ct. 75. 282 U.S. 868, 
75 L.Ed. 767, and The Trojan v. 
The Freeport Corporation, 51 S.Ct. 
75, 282 U.S. 868, 75 U.Ed. 767—The 
Holly Park, C.C.A.N.Y., 39 F.2d 672. 

I 11 C.J. p 1073 note 1 Lb] (2). 

Baasons for mle 

“This is . . . the only reason¬ 

able construction. The vessel ahead 
is usually overtaken because she has 
less speed and cannot avoid it; the 
overtaking vessel may always slow 
down and keep astern. The rules 
provide for no signal by which the 
overtaken vessel may declare her 
purpose to change her course and 
speed, and, if she is bound to keep 
both, she is, as it were, frozen in her 
navigation from the moment that the 
risk of collision begins, merely be¬ 
cause the overtaking vessel begins 
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to overhaul her, something which it 
i.s not always easy to ascertain. 
Thus she may be compelled to aban¬ 
don her intended destination, or to 
pass her berth, merely because the 
overtaking vessel insists upon pass¬ 
ing.”—The Industry, C.C.A.N. Y., 29 
F.2d 29, 30, certiorari denied New 
York & New Jersey Steamboat Co. v. 
Schomberg, 49 S.Ct. 251, 279 U.S. 837, 
73 H.Ed. 985. 

Sound signals see Infra §§ 103-106 

85^ U.S.—The Cedarhurst, C.C.A.N. 
Y., 42 F.2d 139, c-erliorari denied 
Hijd,son River Nav. Co. v. The Ce¬ 
darhurst, 51 S.Ct. 75, 282 U.S. 868, 
75 Ti.Ed. 767, and The Trojan v. 
The Freeport Corporation, 61 S.Ct. 
75, 282 U.S. 868, 7-5 L.Ed. 767. 

86. U.S.—The Industry, C.C.A.N.Y., 
29 F.2d 29, certiorari denied New 
York & New Jersey Steamboat Co. 
V. Schomberg, 49 S.Ct. 261, 279 U. 
S. 837, 73 LEd. 986—The M. J. 
Rudolph. C.C.A.N.Y.. 292 F. 740, re¬ 
versing, D.C., 262 F. 780. 

87. U.S.—The M. J. Rudolph, supra. 

88 . U.S.—The M. J. Rudolph, supra. 

88>. U.S.—Dalzell v. U. S., D.C.N.Y., 

60 P.2d 1068. 

90. U.S.—Dalzell V. U. S., supra. 

91. U.S.—The City of Baltimore, C. 
C.A.Md.. 282 F. 490, affirming, D. 
C., 276 P. 490. 

Bzhanzt from vozsol's englno is no 

excuse for the failure of such vessel 
when overtaken to hear the passing 
signals from the overtaking vessel 
until three of them had been sound¬ 
ed.—The City of Baltimore, C.C.A. 
Md., 282 F. 490, affirming. D.C.. 276 F. 
490. 
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Reasonable care on the part of the master of the 
overtaken vessel, in such case, in his attention to 
whistles in the vicinity is nevertheless all that is re¬ 
quired and doubts must be resolved in her favor.^2 
An overtaken vessel may not be put in fault mere¬ 
ly by answering an overtaking vessel with an as¬ 
senting signal, where the collision might have occur¬ 
red notwithstanding the overtaken vessel had an¬ 
swered with the danger signal, stopped, reversed her 
engines and dropped her anchors but, notwith¬ 
standing the overtaking vessel insists on passing 
without assent, the overtaken vessel may be held at 
fault if, after danger of collision, it becomes appar¬ 
ent that it could be prevented by timely maneuvers 
on her part.®^ 

The overtaken vessel must in no case attempt to 
cross the hows or crowd on the course of the pass¬ 
ing vessel,or do anything to embarrass the ma¬ 
neuvers of the vessel astern to avoid her,®® and. 
having assented to the request of an overtaking 
vessel to pass, must keep away from her by a safe 
margin.®'^ This duty she may also owe to a third 
vessel going in the opposite direction.®® 

The vessel ahead is ordinarily under no obliga¬ 
tion to give way or to change her course or to stop 
to facilitate the passage of the vessel astern,®® for 
all the overtaking vessel has a right to expect from 


the leading vessel is that she will maintain her 
course and the overtaken vessel has a right to 
assume that the overtaking vessel will discharge her 
duty, and she may make her course and keep her 
speed on that assumption.® On the other hand, 
where an overtaking steamship is passing too close 
to another so as to create danger of a collision, the 
latter is justified in slowing, or even in reversing, 
so as to shorten the time of passing, and such ac¬ 
tion cannot he charged as a fault by the overtaking 
vessel in case of a collision.® Moreover, there may 
exist special circumstances which require or at least 
justify a deviation on the part of an overtaken ves¬ 
sel,'* and the vessel ahead may be actually at fault 
where she forces the overtaking vessel into a posi¬ 
tion of danger in a crowded channel, which could 
have been avoided by a change of course without 
injury to herself;® and so, notwithstanding the 
overtaking vessel is in fault for attempting to pass 
at a time and place when it is dangerous, the over¬ 
taken vessel will also be held in fault if, after dan¬ 
ger of collision became apparent, it could have been 
prevented by timely maneuvers on her part.® In 
passing another vessel which she meets on a paral¬ 
lel course an overtaken vessel may go either to the 
left or to the right as agreed on by signal with such 
vessel without being at fault as to the overtaking 
vessel.*^ 


X. VESSELS TOWING AND IN TOW 


§ 59. In General 

Questions relating to collisions between vessels 
towing and in tow on one hand and third vessels 
on the other, generally, are discussed infra §§ 60- 
76. Questions relating to such collisions occurring 
in narrow channels, harbors, rivers, and canals 
when governed by rules pcculi.irly applicable to such 
waters arc considered infra §§ 127-151. Rights, du¬ 
ties and liabilities of vessels lowing and in tow, as 


between those vessels, generally, are considered in 
the C.J.S. title Towage, 

§ 60. Tug and Tow as Distinct Entities 

For purposes of navigation, third vessels towing and 
In tow are to be regarded as a single vessel, although for 
purposes of assessing damages they may be treated as 
distinct entities. 

For purposes of navigation with reference to oth 
cr vessels, the tug and the tow have been regarded 


U.S.—Dalzell v. U. S.. D.C.N.Y., 
60 F.2d 1068. 

Reasonable oare observed 

tT.S.—Dalzell v. U. S., D.C\N.Y.. 60 P. 
2d 1068. 

93. U.S.—The Carlton, C.C.A.Fla., 48 
F.2d 193. 

94. U.S.—Ocean S. S. Co. v. U. S.. 
C.C.A.N.Y., 59 P.2d 653—The Reli¬ 
ance. C.C.A.N.Y., 25 P.2d 626. 

96. U.S.—The James L. Morg^an. N. 

Y., 226 F. 34. 140 C.C.A. 360. 

11 C.J. p 1073 note 99. 

9a U.S.—Golding v. The Illinois, 
Pa.. lOS U.S. 298, 26 LkEd. 662. af¬ 


firming C.C., 8 F.Oas.No.4,376, 13 
Phila. 470. 

11 C.J p 107.3 note 1. 

97. IT.S.—The J. G. Gilchrist. N.Y., 
183 V. 105. 105 C.C.A. 397, affirm¬ 
ing, D.C.. 173 F. 666. 

98. U.S.—The Edward Smith, Ohio, 
136 F. 32, 67 C.C.A. 506—The Ohio. 
Mich.. 91 P. 647, 83 C.C.A. 667. 

99. U.S.—The Atlantis, Mich.. 119 P. 
668, 66 C.C.A. 134. 

11 C.J. p 1073 nolo 4. 

1. U.S.—The Sir. D.CPa., 181 P. 
412. 

8. U.S.—The Greystoke Castle. D.C. 
Cal.. 199 F. 621. 
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a U.S.—The Aureole, Pa., 113 F. 
224, 61 C.C.A. 181. 

4. U.S.—The Transfer No. 10, N.Y.. 

144 F. 676, 76 C.C.A. 478. 

11 C.J. p 1074 note 11. 

a U.S.—The CJytie, D.C.N.Y., 5 P. 

Cas.No.2,913. 10 Ben. 688. 

11 C.J. p 1074 note 13. 

a U.S.—The Plymouth, C.C.A.N.Y., 
271 F. 461. 

11 C.J. p 1074 note 14. 

FaiXars to rsverse la timo 
U.S.—The Plymouth, C.C.A.N.T., 271 
F. 461. 

7. U.S.—The Whiteash, D.C.N.Y., 64 
F. 893. 

11 C.J. p 1078 note 7. 
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as a single vessel.® For the purposes of apportion¬ 
ing damages resulting from a collision, however, it 
has been held that the tug and the tow, if equally in 
fault, should be regarded as distinct entities;® and 
in determining the liability for damages for colli¬ 
sion where the tug and the tow are not equally in 
fault, they are likewise regarded as separate ves- 
sels.i® 

§ 61. Degree of Care Required of Tug 

a. In general 

b. Knowledge of conditions 

c. Control and management of tow 

a. In General 

Ordinarily a tug It required to exercise reasonable 
care and skill In matters relating to the performance of 
her services. 

The obligation of a tug is to exercise reasonable 
skill and care in everything relating to the under¬ 
taking in which she is employed.!^ She must be 
navigated with care and skill commensurate with 

the difficulties of the navigation,^ 2 ^nd with rea¬ 
sonable care and regard for other vessels which 
may be rightfully in the vicinity.^® It has been 


§ 61 

held that great care is required under some circum¬ 
stances,^ ^ as when navigating in a narrow channel, 
see infra § 133, where the tow is long and un¬ 
wieldy ,!■'» or in a situation so fraught with danger 
as to challenge the attention of the master of the 
tug.^® In some cases the degree of care required of 
a tug has been characterized as the “utmost” or 
“extremest,” especially when navigating at night.^*^ 

Effect of tow as encumbrance. The mere fact 
that, as compared with another vessel, a tug is, by 
reason of her tow, more difficult to maneuver docs 
not excuse the lug from her duty to exercise rea¬ 
sonable care under the circumstances.^® Allowance 
must be made, however, under the circumstances of 
each case for the comparatively disabled condition 
of the tug.i® 

b. Elnowledge of Conditions 

A tug Is charged with knowledge of conditions under 
which she undertakes to perform towing services. 

A tug is bound to know the conditions of naviga¬ 
tion peculiar to the locality,^® the channel,^! the 
depth of the watcr,22 the strength of currents and 
conditions of tide,2® the weather conditions,^^ and 


a IT.S.—The UTnl)rla, N.Y., 153 F. 

851. 83 C.C A. 33. 

11 r..l. p 1074 note 17. 

Undor overtakinff vessels rules sec 
supra 5 57. 

9l IT.S.—The TCupenc F. Moran, D.C. 
N.Y., 143 F. 187, questions certiflod 
164 F. 41, 83 C.C.A. 153, questions 
answered 39 S.Cl. 339, 213 U.S. 466, 
53 Li.Ed. 600, affirmed 170 F. 92S, 96 
CC.A. 144, amended 173 F. 1020, 97 
C.C.A. 667, ocrtioriiri denied 30 S. 
Ct. 399, 315 U.S. 596, 64 L.Ed. 342. 
11 C .1. p 1074 note 18. 

10. U.S.--The Violetta. N.Y.. 153 F. 
1023, 83 C.C.A. 678, affirming, D.C., 
141 F. 690. 

11. U.S.—The No. 37, N.Y., 53 S.Ct. 
328, 388 U.S. 239, 77 U.Ed. 731, re¬ 
versing, C.C.A., The Car Float No. 
37, 57 F.3d 144, reversing, D.C., The 
Talisman, 62 F.2d 691, certiorari 
granted New York Cent. R. Co. v. 
The Talisman, 53 S.Ct 85. 287 U.S. 
687, 77 L..Ed. 613—The Bllenville, 
C.C.A.Md., 40 F.2d 47. 

11 C.J. p 1074 note 21. 

Use of oflloer’B akiU and competonoy 
Leaving a tug and tow in charge 
of an officer who is not allowed to 
exercise whatever skill and com¬ 
petency he has, may constitute a vio¬ 
lation of the tug’s duty of care, par¬ 
ticularly where the tug and tow oc¬ 
cupy half a mile of sea room.—The 
Howard, D.C.Md., 263 F. 699, affirmed 
The Charles F. Mayer. 266 F. 987, 167 
C.C.A. 688. 

la. U.S.—The Camden, D.C.Mass.. 


283 F. 326—The Howard, C.C.A. 
Md., 263 F. 699. affirmed The 
Charles F. Muyer, 266 F. 987, 167 
C.C.A. 688. 

11 C.J. p 1076 note 22. 

13. U.S.—The Camden, D.C.Mass., 
283 F. 326. 

Master’s direction of helper tng 

(1) Ma.ster of tug acting ns pilot 
of vessel which was being moved by 
helper tugs was held not negligent 
in failing to give ord<*rs to head tug 
which was two hundred fifty feet 
distant, in effort to avoid collision 
with steamship.—The W. L. Steed, C. 
C.A.N.y., 79 F.2d 2, certiorari denied 
John E. Moore Co. v. Pan American 
Petroleum & Tran.sport Co., 56 S.Ct. 
500, 297 U.S. 708, 80 L.Ed. 995, and 
I*an American Petroleum & Trans¬ 
port Co. V. The Margaret A. Moran, 
66 S.Ct. 600, 297 U.S. 708, 80 L.Ed. 
995. 

(2) Liahility of helper tugs for In¬ 
jury to third vessels see infra § 75. 

14. U.S.—Petition of Blake. D.C.N. 
Y., 285 F. 391. 

11 C.J. p 1075 notes 23 [a], 24. 

IR. U.S.—The Marlon J., D.C.N.Y., 
42 F.2d 667, affirmed, C.C.A., F. Ja¬ 
cobus Transp. Co. v. Goodwin-Gal- 
lagher Sand & Gravel Corporation. 
42 F.2d 669—The Fred B. Dalzell, 
Jr., C.C.A.N.Y., 1 F.2d 259. 

le. U.S.—The J. L. Miner, C.C.A. 
Mich., 260 F. 901. 

17. U.S.—The Williamsport. D.C.Pa., 
167 F. 184, affirmed 186 F. 106, 108 
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C.C.A. 217, certiorari denied 32 S. 
Ct. 525, 223 U.S. 725, 56 L.Ed. 631. 
11 C.J. p 1075 note 25. 

18. U.S.—The Minnie C. Taylor, D. 
C.N.Y., 62 F. 323. 

11 C.J. p 1075 note 26. 

19. U.S.—Hancox v. The Syracuse. 
N.Y., 9 Wall. 672, 19 L.Ed. 783. 

11 C.J. p 1075 note 27. 

20. U.S.—The Saturn, D C.N.Y., 60 
F.3d 64,5, affirmed, C.C.A.N.Y., The 
K. Whitlelsey, 64 F.2d 340. certio¬ 
rari denied Oil Transfer Corpora¬ 
tion V. C. F. Harms Co., 64 S.Ct. 
70, 290 U.S. 654, 78 L.Ed. 566. 

n C.J. p 1076 note 30. 

21. U.S.—The Saturn, supra. 

11 C.J. p 1076 note 31. 

22. U.S.—The Saturn, supra. 

Extent of knowledge required 

Tug must know, not only what ap¬ 
pears on government charts, but 
whatever is known to persons in 
habit of navigating particular wa¬ 
ters, as to depth thereof.—The Sa¬ 
turn, 60 P.2d 645, affirmed, C.C.A., 
The K. Whittelsey, 64 F.2d 340. cer¬ 
tiorari denied Oil Transfer Corpora¬ 
tion V. C. P. Harms Co., 54 S.Ct. 70, 
290 U.S. 654, 78 L.Ed. 566. 

23. U.S.—The Williamsport, D.C.Pa.. 
167 F. 184, affirmed 186 F. 106, 108 
C.C.A. 217, certiorari denied 32 S. 
Ct. 525. 223 U.S. 726, 66 L.Ed. 631. 

11 C.J. p 1076 note 32. 

24. U.S.—The May McGuirl, D.C.N. 
y., 216 P. 806. 
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the accompanying perils and the best way to guard 
against them,"^ and whether, in the existent state of 
wind and water, it is safe to attempt to enter a 
channel without other assistance.*^® A miscalcula¬ 
tion by the tug as to distanccs^'^ or the effect of the 
wind and tide-® does not relieve it from liability. 

c. Control and Management of Tow 

A tug must keep her tow under control. 

The lug must keep her tow in control,29 pay close 
at lent ion to it,®® take timely steps to avoid a colli¬ 
sion between her tow and a third vessel,®^ and un¬ 
der normal conditions keep a tandem tow straight 
behind the tug.®® Accordingly she is guilty of neg¬ 
ligence w^herc she stops and allows the tow to spread 
out by the effect of the tide,®® or stops, leaving the 
tow^ under a high momentum,®^ or permits herself 
to get in such a position that the tow trips her up 
and subjects the hawser to an extraordinary strain, 
causing it to part,®® or makes it necessary to cast 
off.3® 

A tug may be required to sec that tows, capable 
of being steered, arc steered in such manner as to 
avoid a collision with a third vessel.®*^ So a tug 
may he negligent where she takes the tow into such 
shallow water that it cannot be steered,®® or in 


rounding an island at such distance therefrom as to 
permit the tide and wind, then prevailing, to swung 
the tow out of line,®® or proceeds around a bend 
without a helper to keep the tail of her tow in 
line,'*® or where she takes the tow out in a high 
wind in which she is unable to manage her.^l Sim¬ 
ilarly a tug may be negligent when she leads the 
tow through a narrow channel in a high wind with 
head sails unfurled, resulting in sheering into other 
vessels,'*® or i)roceeds so that the tow occupies a 
considerable part of the channel,^® or fails to make 
sufficient allowance for the swing of her tow in a 
high wind.^^ The tug should signal the tow of the 
approach of a vessel,'*® and where danger is appar¬ 
ent should signal the tow to change her course.^® 

§ 62. Degree of Care Required of Tow 

A tow must be navigated with care commensurate 
with the difficuities and dangers encountered, although 
not required to exercise the same degree of vigilance as 
her tug in watching the approach of other vesseis. 

A tow at the end of a hawser must be navigated 
with care commensurate wuth the difficulties of the 
navigation, and the obstacles to be encountered,^^ 
and is bound to be vigilant in the use of all proper 
means at her command to avoid collision,^® although 
the same degree of vigilance in watching the ap- 


25. U.S.—The Genesee, N.T.. 138 F. 
549, 70 C.C.A. 673—The Syracuse. 
D.r.N.y., 84 F. 1005. 

26. N.Y.” The Syracuse, supra. 

27. IT.S—The Overlm»ok, N.Y.. 143 
F. OnO, 74 C.C.A. 120. 

28. 11.S.—The Overl»rook, supra. 

29. IT.S.—The Autlicntlc, D.C.N.Y,, 

37 F.2d Hri2—The Fred R Dalzell, 
Jr., C.CANY., 1 F2d 259—The 
FrediTiek 11. 1) C.N.Y., 4 F.Supp 
593—The Fiizabelh M. Miller, D.C" 
N.Y., 3 FSupp. 171—The K J. 

Moran. C.C.A N.Y.. 299 F. 500-- 

The Winfield S. Cahill, N Y., 25S 
F. 318. ir.9 C.C.A. 334—The I’ro- 
clda, D.CN.Y., 24 3 F. 251. 

11 C.J. p 1076 note 38. 

30. TI.S.—The Robert 11 Cook, D C. 
N.Y., 26 F.2d 710—The K. J. Mo¬ 
ran, C.C.A.N.Y., 9 F.2d 617. 

11 C.J. p 1076 note 39. 

31. U.S.—The Klizaheth M. Miller, 
D.C.N.Y., 3 F.Supp. 171. 

Delay In reverelnff 
U.S.—The Overhrook, C.C.A.N.Y., 34 
F.2d 620. 

32. U.S.—The Frank, C.C.A.N.Y., 40 
P.2d 430—The Authentic, D.CN.Y., 
87 F.2d 352—The P. R. R. No. 32, 
D.C.N.Y., 23 F.2d 880, affirmed, C.C. 
A., The Margaret L. Meseck, 23 
P.2d 882—The R. J. Moran, C.C.A. 
N.Y., 299 F. 600—The Madison, N. 
Y., 260 F. 860, 163 C.C.A. 164. 


Care ooxnmenBurate with risk of 

collision, rather than the ieriRlh of 
the hawser ii.sed, i.s the t<*st sukkcsI- 
cd to determine whether the tug has 
complied with the duty stated in Ihc 
text. -The Bofisco, D.C.N.Y., 42 F 2d 
549. 

33. U.S.—The New York Cent. No. 
22, DC.N.Y,, 124 F. 750, affirmed 
135 F. 1021, 68 CC.A. 6C1- The 
IVnn.s> Uania, D.CN.Y., 19 P” Cas 
No 10,946, 3 lien. 215. 

34. TT.S.—Hern v. The Anlhraeile, C. 
C.l*a.. 12 P'.Cas.No.n,412 

35. IT.S—The Alpha. D.C.N.Y., 27 F. 
759. 

36. U.S —The Syracuse, D.C.N.Y., 84 
V. 1005. 

37. U.S.—The Robert H. Cook, D.C 
N.Y., 20 F.2d 710. 

Obedience to InstmctlonB 

Ma.ster of tug must not only give 
instructions relative to steering of 
boats In tow, but must see that in¬ 
structions arc obeyed.—The Robert 
H. Cook. D.C.N.Y., 26 P.2d 710. 

38. IT.S—The Ft. George. N.Y., 183 
F. 731. 106 C.C.A. 169, modifying 
172 F. 1008, and certiorari denied 
31 S.Ct. 472, 219 U.S. 589, 65 Li.Ed. 
348. 

38. U.S.—The R. J. Moran. C.C.A.N. 

Y., 299 F. 500. 

40. U.S.—Thames Towboat Co. v. 
Pennsylvania R. Co., N.Y., 165 F. 
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617, 91 CC.A. 455, affirming, D.C., 
157 F. 305. 

41. IT.S —The Pencoyd, D.C.N.Y.. 
157 F. 124—The K T. Williams, 
N.Y., 139 F. 231, 71 C CT A. 357— 
The C. r. Raymond, D.C.N Y., 26 F, 
281. 

42. U S.—The Nicholson. D.C.N.Y., 
28 F. 889. 

43. N.Y.—The Wrestler. N.Y., 232 P. 
448, 146 C.C.A. 442—The lie^ijamin 
Franklin, N.Y., 115 F. 13, 76 CC.A. 
43—The J. C. Austin. D.C.N.Y., 124 
F. 952. 

44. U.S.—The Charle.s E. Matthews, 
DC.N.Y., 132 F. 143. 

45. IT.S.—The Teaser, Muss., 223 P. 
13, 138 C.C.A. 427. 

46. U.S.—The International, Pa., 143 
F. 468. 74 C.C.A. 602, affirming, D. 
C, 125 F. 419, and certiorari denied 
26 S.Ct. 764, 202 U.S. 616, 50 L.Bd. 
1172. 

47. U.S.—The Syra<!use, D.C.N.Y., 84 
F. 1005. 

11 C.J. p 1076 note 65. 

Master’s right and duty to coSperate 
Master of vessel in tow, whether 
or not in control, has been held to 
have right and duty of cooperating 
with tug, and using the towed ves¬ 
sel’s engines, if necessary.—The St. 
Charles. C.C.A.N.Y., 10 F.2d 924. 

48. U.S.—The Asfalto, D.C.N.Y., 45 P 
2d 857, modified on other ground* 
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proach of other vessels is not required of the tow 
as is required of the tug.^® A tow is bound to fol¬ 
low the guidance of the lug, to keep in her wake 
when being towed astern the tug, and to follow 
her directions,as long as the tug is not going into 
danger.She must also watch the course of the 
tug and be prepared for all emergencies,-'*- and when 
brought into risk of collision by her tug must do 
all that prudence would dictate to avoid the colli¬ 
sion by the use of her helm. ^ must, more¬ 
over, in a situation calling for such action, be 
ready to cast off or to cut her hawser and sheer out 
of danger if possible.®^ Under some circumstances, 
she may be in fault for not anchoring immediately 
on the parting of the lowline.^^ A tow may not, 
however, be held in fault for casting off her haws¬ 
ers when a collision is imminent;^® nor is there 
any obligation on the part of a tow to go at any par¬ 
ticular speed with reference to other vessels.®'^ A 
sailing vessel while in tow has no claim to the su¬ 
perior rights of a sailing vessel not in tow.-**® It is 
a fault for a dredge in tow to keep her cutter low¬ 
ered and projecting beyond her bow.®® 

§ 63. Vessels Meeting or Crossing 

a. In general 

b. Duty of tug and tow as to other ves¬ 

sels 

c. Duty of other vessels as to tug and 

tow 

a. In General 

General rules requiring that, as between vessels 


meeting or crossing, the burdened vessel shall give way 
and the privileged vessel keep her course, are applicable 
when vessels towing or in tow are Involved. 

Statutory rules for the prevention of collisions 
requiring that, as regards vessels meeting or cross¬ 
ing, the burdened vessel shall give way and that the 
privileged vessel keep her course, see supra §§ 45, 
46, are applicable where the vessels involved arc 
two tugs with their tows,®® or a tug and tow on 
one hand and other types of vessels on the other.®^ 

Tugs racing for tou\ Where tugs engage in a 
race towards a tow in order to tender their serv¬ 
ices, the tug which first arrives to speak for the em¬ 
ployment is the i)rivileged vessel, and the other tugs 
must avoid colliding with her.®- The tug which ap¬ 
proaches the tow in her wake, however, has no su¬ 
perior right, by reason of that fact, over a tug ap¬ 
proaching from another direction.®3 Where two 
tugs racing for a tow apjiroached her at full speed 
and in attem])ting to turn so as to catch the tow 
lino one forced the other into collision with the 
tow, both tugs were held to be at fault.®^ 

As affected by tozv as encumbrance. That one of 
the vessels meeting is encumbered by a tow while 
the other is unencumliered, docs not put the unen¬ 
cumbered vessel at fault for a collision resulting 
from the negligent navigation of the towdng ves¬ 
sel.®-® There exist cases in which sailing vessels 
have been held solely in fault for collisions, for 
holding their course when meeting a tug encum¬ 
bered with a heavy tow,®® but there are other cases 
in which both vessels have been held in fault.®’^ 


C.C.A.. .ni F.2d 982 -The Henry 
W. Ciivd. D.r N.Y., 7 F.Supp. 324. 

11 C.J. p 1084 nolo 72. 

49. US.—The Rxeelsior, D.C N Y., 
12 F. 195. 

BO. U.S.—The Willowiwol. C C.A.N. 
Y., 65 F.2d 38.5—The Henry W. 

Card. D.C.N.y., 7 F.Supp. 324 The 
Triton. D.C.N.Y.. 246 F. 318—The 
Atkin.s Hufihe.s, Va., 244 P. 149. 156 
C.C.A. 577. 

11 C.J. p 1076 note 56. 

51. U.S.—The Henry O. Barrett, D. 

C.Pa., 156 F. 417. 

11 C.J. p 1077 note 57. 

69. U.S.—The Henry O. Barrett, su¬ 
pra—The Sitka, D.C.N.Y., 132 F. 
861—The Harold, D.C.N.Y., 84 F. 
698. 

53. U.S.—The Nottinpham, 143 F. 
942, 75 C.C.A. 14, certiorari denied 
26 S.Ct. 764. 202 U.S. 616, 50 H.Kd. 
1172. 

11 C.J. p 1077 note 60. 

54. U.S.—The Columbia, Wash., 109 
F. 660, 48 C.C.A. 696. 

11 C.J. p 1077 note 61. 

55. U.S.—The Plymouth. Ohio, 232 


F. 087. 146 CCA. 613. modifyinp, 
D.<\. 211 F 763. 

56. US -The Alpena, Pa., 162 F. 
1006, 87 CC.A. 674, afflrmlnp, D.C., 
155 F. 902. 

57. U.S.—The Transfer Nii 21. N.Y., 
248 F. 459, 160 CC.A. 469. 

58. U.S.—The M. Moran. N.Y., 251 
F. 277, 163 C.C.A. 433. 

59. U.S.—U. S, V. Port of Portland, 
D.C.Or., 161 F. 193. 

60. U.S.—The Nnrth America, N.Y., 
258 F. 923, 169 C.C.A. 643, afflrm- 
Inp. D.C., 238 F. 250, certiorari de¬ 
nied Jamison v. Central R. Co. of 
New Jersey, 40 S.Ct. 14, 250 U S 
668, 63 H.Ed. 1198—The Winfield 
S. Cahill, N.Y., 258 F. 318, 169 C.C. 
A. 334. 

Both towlncr vessels at fault 

U.S.—The Thomas J. O’Brien. N.Y.. 
267 F. 728, 169 C.C.A. 16. 

01 . U.S.—The Frederick H., D.C N. 

y., 4 F.Supp. 593—The Bronx, N.Y., 
250 F. 843, 163 C.C.A. 157. 
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Both tner and steamer at fault 

U S —The Coamo, C.C.A N.Y., 280 F. 
:>K2—The Cherokee, D.C.N.Y., 253 
F. 851. 

62. U s.— The R. L.. Maybey. C C.N 
Y.. 20 F.Cas.No.l 1,870, 4 Blalchf. 
88, reversed on other prounds 21 
How. 451. 16 DEd. 188. 

11 C.J. p 1077 note 68. 

63. U.S.—The R. L. Maybey, supra. 
11 C.J. p 1077 note 68 [b] (2). 

64). U.S.—I^atbam v. Hamilton & 
Merriman Co., Wis., 63 F. 856, 11 

C. C.A. 454, reversinp, D.C., 50 F. 
583. 

65. U.S.—The Perseus, C.C.A.Ohio, 
272 F. 633. 

66 . U.S.—The Emperor, D.C.N.Y., 
115 F. 447—The Minnie C. Taylor, 

D. C.N.y., 52 F. 323—Millbank v. 
The A. P. Cranmer, D.C.N.Y., 1 F. 
255, affirmed, C.C., 8 F. 523, 19 
Blatchf. 507. 

11 C.J. p 1076 note 28. 

67. U.S.—The Aries, D.C.N.Y., 165 
F. 514. 

11 C.J. p 1076 note 29. 
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b. Duty of Tug aod Tow as to Other Vessels 

(1) Duty of tup 

(2) Duty of tow 

(1) Duty of Tug 

A tug with a tow, on meeting or crossing courses 
with a third vessel, must observe the rules which govern 
other vessels in the same situation. 

The rules applicable to steam vessels meeting or 
on crossing courses with other vessels, see sujira §§ 
44-4^^ must also be observed by a tug having a ves¬ 
sel in low on a course meeting or crossing that 
of other vessels.®* When meeting other vessels a 
tug should shape her course so as to carry herself 
and her tow free; it is not sufiicient that she alone 
passes safely.®* She must give sufficient room to 
other vessels,*^® must take precautions in time and 
not approach so near as to cause them to come into 
collision with her tow by the force of wind or tide 
setting the vessels together,and must watch to .see 
if the tow is following in her wakc.*^- 


A tug with a tow on meeting or crossing courses 
with a third vessel may be required to maintain a 
proper lookout,^® exercise due care to hear the sig¬ 
nals of other vessels,74 answer them,*^® and act in 
accordance therewith.^® 

A tug in such situation may likewise be required 
to give passing signals in due time,^*^ and must not 
assent to a passing signal given by the other vessel 
at an improper time.'^* If she desires a vessel at 
rest to move, a tug must so signal."^* 

Where two tugs with their tows on meeting 
courses, after an exchange of signals, would pass 
safely by keeping their rc.spectivc courses, it con¬ 
stitutes a fault for one of them to change her 
course so as to bring her across the bow of the 
other;*® and it is clearly a violation of the duty 
of a lug with a tow on meeting another vessel, 
where no signals have been given, to turn suddenly 
across her bow.®^ 


68. II.S.—Tilt* Frederick H.. P.C.N. 

Y., 4 F.Supp. 693—^Austrahn Trans¬ 
it Co. V. Liehij;h Valley Tran.sp. Co., 

Mich., 235 R 63. 148 C.C.A. 647. 

11 C.J p 1078 note 73. 

Xeeplnff out of way 

Ah fig:ainst privileged ves.sel8 on 
meeting or crossing courses a lowing 
vessel i.s required to keep out of 
their way—Commonwealth & Do¬ 
minion Dine V. Seaboard Transp. Co., 
D.C.Mass., 275 F. 617. vacating 25S F. 
707—The Mohawk. N.Y., 242 F. 845, 
155 C.C.A. 4,33. 

Starboard-hand role 

(1) The starboard-hand rule, see 
.supra § 47, applies to tugs with tow. 
—The North America, D C.N.Y., 238 
P. 250, affirmed 268 F. 923, 169 C.C.A. 
643, cerlioriirl denied Jami.son v. Cen¬ 
tral R. Co. of New Jersey, 40 K.Ct, 
14. 250 ITS. 668, 63 D.Kd. 1198—11 
C.J. p 1078 note 73 fa] (1). 

(2) The rule doe.s not, however, 
apply where one of the vessels is not 
on any course but is maneuvering a 
tow and is, in effect, stationary.— 
The Fdward G. Murray, N.Y., 234 P. 
61, 148 C.C.A. 77. 

(3) Neither does the rule apply to 
a tug who with her tow meets an¬ 
other vessel coming around a bend, 
in such manner as to bring the ves¬ 
sels on the starboard of each other. 
—The R. J. Moran. C.C.A.N.y., 299 F. 
600. 

(4) A tug has been held to be 
solely at fault in imposing on a third 
vessel on a meeting course a star- 
board-tu-starboard passing, under 
conditions making such a maneuver 
a dangerous one.—James McWilliams 
Blue Line v. New York & Cuba Mail 
8. S. Co., D.C.N.T., 43 F.2d 686. 


69. U.S.—The E. T. Douginss, D.C. 
N.Y.. 41 P.2d 271—U. S. Mexican 
Oil Corporation v. PtnnHylvnnia R. 
Co., C.C.A.N Y.. 20 F 2d 385—The 
McAllister Bro.s.. D.C.N Y., 18 F. 
Supp. 106—The John J. Feeney, D 
C.N.Y . 3 F.Supp. 270. 

11 C.J. p 1077 nolo 69. 

Vessels In tail end of her tow, as 
well as the forward ves.sels therein, 
must be protected from danger and 
injury by their lug.- The Marion J , 
D.C.N.Y., 42 F.2d 657, affirmed, C.C. 
A., F. Jacobu.s Transp. Co. v. (lood- 
wnn-Gallagher Sand & Gravel Corpo¬ 
ration, 42 F2d 659. 

TO. IT.S.—The Boflsco, D.C.N.Y., 42 
F.2d 549—U. S. Mexican Oil Corpo¬ 
ration v, Pennsylvania R Co, C C. 
A N.Y.. 20 F.2d 385—The John J. 
Feeney. P.C.N.Y.. 3 F.Supp. 270— 
The Thomas J. O'Brien, N.Y., 257 
F 728, 169 C.C.A. 16. 

11 C.J. p 1077 note 70. 

71. IT S —The Marion J., D.C.N.Y.. 
4 2 F.2d 657, affirmed, C.C.A., F. 
Jacobus Transp. Co. v. Goodwin- 
flallngher Sand & Gravel Corpora¬ 
tion, 42 F.2d 659—IJ. S. Mexican 
Oil Corporation v. Pennsylvania R. 
Co, C.C.A.N.Y., 20 P.2d 385—The 
R. J. Moran, C.C.A.N.Y.. 299 F. 500. 

11 C.J. p 1078 note 71. 

Tide and wind held not oontrihnting 
causes 

U.S.—The Boflsco. D.C.N.Y.. 42 F.2d 
549. 

72. U.S.—The John J. Feeney, D.C. 
N.Y.. 3 F.Supp. 270. 

11 C.J. p 1078 note 72. 

7a IT.s.—The Frederick H., D.C.N. 
Y.. 4 F.Supp. 593—The North Star, 
N.Y., 255 F. 966, 167 C.C.A. 247— 
The Barge No. 4. 248 F. 823, D.C. 
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Va., affirmed Now York, P. & N R 
Co. V. Wilkins, 267 F. 42. 168 CA\ 
A. 264, in which certiorari is de¬ 
nied 39 S.Ct. 288. 249 U.S. 605, 63 
L.Ed. 798. 

7^ U.S.—The Invader, C.C.A.N.Y.. 
54 F.2d 347—^Austr.alia Transit Co. 
V. T^ehigh Valley Tran.^^p. Co., 
Mieh., 235 F. 63. 3 48 C.C.A. 547. 

11 C.J. p 1078 note 74. 

75. U.S.—Black Point S. S. Co. 
Reading Co., D C.Ma.ss., 14 F Supp 
43. affirmed, C.C.A., Reading Co. v. 
Black Point S. S. Co.. 87 F.2d 3 014 

11 C.J. p 1078 note 75. 

76. U.S.—The Invader, C.C.A.N.Y.. 
54 F.2d 347—The Comet No. 5. D. 
C.N.Y., 42 F.2d 654, affirmed, C.C. 
A., 42 F.2d 656—The Integrity, C. 
C.A.N.y., 38 F.2d 39—The New¬ 
burgh, C.C.A.N.Y.. 273 F. 436—The 
Black Diamond, N.Y., 242 F. 930, 
3 55 C.C.A. 518. 

11 C.J. p 1078 note 76. 

Soldlng head against tide 

Tug failing to hold head against 
tide to permit approaching tug and 
tows to pass bows in accordance 
with agreed signals for a starboard 
passing, was held to be at fault In 
collision.—The Integrity, C.C.A.N.T., 
38 F.2d 39. 

77. U.S.—The Santa Marla, D.C.Del., 
227 F. 149—The Merida, D.C.N.Y., 
173 F. 703. 

78l U.S.—The Santa Maria, D.C.Del., 
227 F. 149. 

79. U.S.—^The Jamesburg, D.C.Pa., 
222 F. 961. 

M U.S.—The Black Diamond, N.Y., 
242 P. 930, 165 C.C.A. 618. 

81. U.S.—The John J. Timmins, N. 
T., 233 F. 748, 147 CC.A. 614. 
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Of course, a tug with a vessel in tow is required, 
if possible, to avoid an impending collision with oth¬ 
er vessels on meeting or crossing courses, and 
when necessary, must reduce speed, stop, or re- 
vcrse.*3 So, a tug must be ready for all emergen¬ 
cies, and where her tow sheers across the bow of 
another vessel, she must so maneuver as to slop the 
sheer, if it is possible so to do,^^ or to cast off or 
cut the hawser if that is necessary to prevent in- 
jury.^f* In crossing frequented waters a lug with 
a long tow must shorten its hawsers before crossing, 
and will be held in fault if she stops while crossing 
to perform this duty, thereby obstructing the chan- 
nel.S6 

The mere fact that a tug and tow are unable to 
make headway against tide and weather, or loses 
ground, does not charge the tug with fault for a 
collision with a vessel met head on, where the tug 
performs all other duties required of her to facili¬ 
tate the passing of the other vessel.^^ 

(2) Duty of Tow 

As regards third vessels meeting or crossing the 
course of a tug and tow, the tow as well as the tug may 
be required to exercise due care to avoid a collision. 

Where a tug and her tow are vessels meeting or 


§ 63 

crossing with respect to third vessels, the tow as 
well as the tug may be required to exercise due care 
to avoid collision according to the circumstances of 
the case.^^ Where, however, a tug by her improper 
navigation brings a tow into such position with a 
third vessel on a crossing course as to require one 
in charge of the tow to make a decision in ex¬ 
tremis, his error in judgment cannot be charged as 
a fault against the tow.*^® 

c. Duty of Other Vessels as to Tag and Tow 

Vessels approaching a tug and tow on meeting or 
crossing courses are usually required to keep out of their 
way. 

Subject to rules applicable to vessels meeting or 
crossing, see supra §§ 36-49, a vessel having full 
control of her movements may be required to keep 
out of the way of a tug encumbered with a tow,®® 
t .'iking into consideration the effect of the wind and 
the current.®^ 

A tug and tow meeting another tug and tow may 
also be required to give them sufficient room to 
pass.®^ So, a vessel approaching a lug with a tow 
on a meeting or crossing course may be required to 
maintain a vigilant watch,®® exercise due care to 


82. U.S.—The Pulton, C.C.A.N.T., 64 
P.ad 467, modify ln>c. D.C., Jam Ison 
v. Del awn re, Li. & W. K. Co., 43 P. 
3d 585. 

11 C J. p 1078 note 80. 

Danger obviously involved 

A lug will bo hold in fnult for oon- 
liniiing her oourso .icro.s.s that of the 
Htonmor when It obviously Involves 
dnnRor of collision.—The Spartan 
Prince, D.C.N.Y., 126 P. 885. 

83 . U.S.—The Pulton, C.C.A.N.Y., 64 
F.2d 467, modifying, J).C., Jamison 
V. Delaware, Li. & W. R. Co., 43 F. 
2d 585—The Comet No. 6, D.C.N.Y., 
42 P.2d 654, affirmed, C.C.A., 42 P. 
2d 656—The Mohawk, N.Y., 242 P. 
84 5, 15B C.C.A. 432. 

11 C.J. p 1078 note 81. 

84 . XJ.S.—The Transfer No. 9, N. 
Y., 107 P. 533. 46 C.C.A. 450. 

11 C.J. p 1078 note 82. 

8By U.S.—The P. W. Wheeler v. 
Churchill. Mich., 78 F. 824, 24 C.C. 
A. 353. 

11 C.J. p 1078 note 83. 

86. IT.S.—The Algeria, Pa., 162 P. 
1006, 87 C.C.A. 674, affirming, D.C., 
155 F. 902—The Umbria, N.Y., 153 
F. 851, 83 C.C.A. 83, affirming. D.C., 
148 F. 283. 

817. U.S.—Tar & Fuel Transport 
Corporation v. Palmer. C.C.A.N.Y.. 
90 P.2d 437. 


8a U.S.—The North Star. N.Y., 255 
F. 955, 167 C.C.A. 247—The Barge 
No. 4. I>.C.Va., 248 P. 823, nfTirmed 
New York. P. & N. II. Co. v. Wil¬ 
kins. 257 P. 42, 168 C.C.A. 254, cer¬ 
tiorari denied 39 S Ct. 288. 219 U.S 
605, 63 I..Kd. 798—The Tea.ser, Pa.. 
246 F. 2J9. 3 58 CCA. 379, affirm¬ 
ing, 1>.C., 229 P. 476. 

11 C.J. p 1078 note 85. 

Bequired to liav,e competent man at 
wheel 

U.S.—The Triton. D.C.N.Y., 246 P. 
318. 

89. U.S.—The Frederick H., D.C.N. 
Y.. 4 P.Supp. 593. 

90, U.S.—The Pdward Chilton. D.C. 
N.Y., 27 F.2d 624, affirmed, C.C.A., 
38 F.2d 1014—The Troy Socony, D 
C.N.T., 21 F.2d 323, affirmed, C.C. 
A., The Jimma Kate Ross, 21 F.2d 
32.5—The Maine, D.C.Or.. 2 F.2d 605 
—The Howard, P.C.Md., 253 P. 599, 
affirmed The Charles F. Mayer, 256 
F. 987, 167 C.C.A. 588. 

11 C.J. p 1078 note 86. 

Meeting or crossing immaterial 

A third vessel was held to bo at 
fault under the circumstances in a 
particular case, regardless of wheth¬ 
er she was on a course meeting or 
crossing that'of the tug and tow.— 
The Asfalto, D.C.N.Y., 45 F.2d 857, 
modiffed on other grounds, C.C.A., 51 
F.2d 982. 


Sndden speeding up and taming 

(1) When a tug and tow approach¬ 
ing a third vessel was only a third 
of a mile away on her starboard side. 
It was held to be a gross fault on 
her part to suddenly speed up her 
engines and turn suddenly to star¬ 
board.—The Syosset, C.C.A.N.Y., 71 
F.2d 666. 

(2) Steamer colliding with tug's 
properly lighted tow was wholly at 
faull in suddenly sheering toward It 
after passing tug safely to starboard 
w^ithout seeing tow.—The De-laware, 
C.C.A.N.Y., 66 F.2d 467, modifying. D. 

C. , 1 F.Supp. 987. 

91. U.S.—The Mary S. Blees, D.C. 

Ala., 120 F. 44. 

98. U.S.—The Thomas J. O’Brien, N. 

Y., 257 P. 728, 169 C.C.A. 16. 

Tow with flood tide favored 

As between two tows, that one is 
entitled to the gre.-iter latitude in 
navigation which has the Hood tide 
with it, because it cannot control its 
speed and movements with the same 
facility as the other tow, navigating 
against the tide.—The Fdna V. Crew, 

D. C.Va., 182 F. 890, affirmed 202 P. 
1021, 120 C.C.A. 330. 

93. U.S.—The Bcllhaven, C.C.A.N.Y., 

72 F.2d 206—The North Star, N.Y., 
255 F. 955. 167 C.C.A. 247—The 
Cherokee. D.C.N.Y., 268 P. 851. 
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observe the lights®^ and signals^® of the tug, and 
if the privileged vessel, to keep her course and 
speed.®® She must also take proper steps to avoid 
an impending collision,®*^ and if need be slacken 
speed, stop, or reverse her engines.®* 

She is not bound, however, to anticipate negli¬ 
gent maneuvers on the part of the tug or a viola¬ 
tion of the rules of navigation,®® nor is a tug and 
tow required to anticii)ate that a tug on a crossing 
course has not sufficient power to control her tow,l 
and a tug is not at fault for failure to stop under 
circumstances which would not seem to call for 
such action.2 When such action is required by 
failure of a tug with a tow to act in accordance 
with passage agreed on, an approaching tug is not 
at fault for attempting to push a tow of the of¬ 
fending lug out of the way in order to avoid a col¬ 
lision.® 

Sailing vessel. Under certain circumstances a 
sailing vessel may be under a duty to avoid a cross¬ 
ing or approaching tug and tow.^ 


§ 64. Equipment and Physical Condition of 
Tug and Tow 

a. Of tug 

b. Of tow 

c. Communication between tug and tow 

a. Of Tug 

A tug is under a duty to see that her equipment and 
physicai condition are sufficient to avoid coiiisions with 
other vessels. 

The tug must have sufficient power to control her 
tow during the ordinary exigencies of the naviga- 
tion,**' and to handle her tow easily and promptly so 
as to avoid vessels under sail.® A tug, however, 
may he excused under particular circiunstances, 
which were not reasonably to be anticipated, from 
venturing out without .sufficient power to handle her 
tow with greater dispatch.*^ A tug must u.se ordi¬ 
nary care to see that her steering gear is in good 
working order.* The state of the tide and the wind 
are to he regarded in considering the equiiiment and 
condition of the tug, because these may be such as 


94. U.S.—The Cherokj^e, supra. 

11 C.J. p 1070 note UO. 

Reason for failure to observe 

Whatever the reason for failure to 
make out the side li«:ht of an ap- 
proachinK tus with a tow on a clear 
night, the fault was that of the ves¬ 
sel meeting the tug. where it ap¬ 
pears that her side light was lighted, 
of regulation size, and properly trim¬ 
med.—The Cherokee, D.C.N.T., U53 F. 
SCI. 

95. IT.S.—The William B. Ferguson, 
D.CN.Y.. lOS F. 973. 

961 U.S.—Commonwealth & Domin¬ 
ion Line v. Seaboard Trarisp. Co., 
D.C.AlasH., 27B F. Cl7, vacating 358 
F. 707—The Cherokee. D.C.N.Y., 
2B3 F. Sril. 

11 C.J. p 1079 note 92. 

97. U.S.—The Dellhaven. C.C.A.N.Y., 

72 F.2d 206—Australia Transit Co. 
v. Lehigh Valley Traiisp Co., 
Mich., 235 F. C3, 148 C.C.A. 54 7. 

11 C.J. p 1079 note 88. 

9a U.S.—The Cherokee, D.C.N.Y., 
263 F. 851. 

11 C.J. p 1079 note 89. 

Duty to stop when blinded by searcb- 
Ugbts 

U.S.—The Cherokee, D.C.N.Y., 253 F. 
851. 

Defective steering gear 

Where a steamer had notice that 
her steering gear was not operating 
properly, prior to the time ut which 
she was in collision with a tug and 
her tow on a meeting course, the 
steamer was held to be at fault for 
failure to stop and take appropriate 
steps to prevent such defective gear 


disabling the steamer—Australia | 
Transit Co. v. Ijehigh Valley Transp. 
Co., Mich., 235 F. 53, 148 C C.A. 647. 
99. US—The John I. Drady, Pa., 
J31 F. 235. 65 C C.A. 221. 

11 C.J. p 1079 note 93. 

1. U.S.—The Winneld S C’ahill, N. 
T., 258 F. 318. 169 CCA. 334. 

2 . U.S — Dreyfus v. Hedger Trarusp. 
Co., DC.N.Y., 60 P.2d 571. 

Circumstances permitting safe pass¬ 
ing 

Where a lug and tow on meeting 
another tug and low, under circum¬ 
stances which would have permitted 
them to pass .safely, blows a passing 
signal which is accepted, the Hrst 
tug and tow Is not at fault for fail¬ 
ure to .stop.—Dreyfus v. Hedger 
Tran.sp. Co., supra. 

3. U S.—The Putnam, C.C.A.N.Y., 10 
F.2d 677. 

4. U.S.—The M. Moran, N.Y., 251 F. 
277, 163 C.C.A. 433. 

Crossing hawser 

Where a sailing schooner, which 
hud ca.st off from the tug having it 
in tow and began to sail, while an¬ 
other tug In charge of a tow was 
lengthening haw.sers about live hun¬ 
dred feet away, the s<’hooncr, de¬ 
spite the privilege of a sailing ves¬ 
sel. was not warranted in crossing or 
approaching the hawser, where there 
was plenty of room on the other side. 
—The M. Moran, supra. 

Navigating too oloss to tug and tow 

Schooner navigating so close to a 
tug and tow on a meeting or cross¬ 
ing course as to come into collision 
with thorn when the wind dropped 
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and she was unable to make a 
change of tack, wa.s held to be solely 
in fault for collision with barge in 
tow—Publico ver v. Massey, C.C.A, 
Va., 23 F.2d 5S4. 

5. U.S.—The Winneld*S. Cahill. N. 

Y., 258 F. 318, 169 C.C.A. 334. 

11 C.J. p 1076 note 50, p 1079 note 95. 
Bufliciency for particular trip 

Question of lug’s adequacy is prac¬ 
tical one of reastinable sufTicieney for 
p.artleular trip—Standard Oil Co. v. 
Shipowners’ & Merchants’ Tugboat 
Co.. C.C.A.Cal., 17 F.2d 366. 

Adequacy on previous oooasions 

That a tug has taken the same tow 
through the .same waters on previous 
occasions without mbshap, was held 
to indicate that the tug was not at 
fault, on the ground of inadequacy, 
for a collision between the tow and 
a third vessel on a jiarticular occa¬ 
sion.—Standard Oil Co. v. Shipown¬ 
ers’ & Merchants’ Tugboat Co., su¬ 
pra. 

Procuring helper tngs 

A tug which 1.S unable, with her 
own power, to control her tow is un¬ 
der a duty to procure helper tugs to 
assml her.—The Overbrook. C.C.A.N. 
Y., 34 F.2d 620—The Fred B. Dalzell, 
Jr., r.C.A.N.y., 1 F.2d 259. 

11 C.J. p 1076 note 45. 

& U.S.—The Howard Carroll, D.C. 

N.Y., 41 F. 159. 

11 C.J. p 1079 note 96. 

7. U.S.—The Chicago, N.T.. 146 F. 

979, 77 C.C.A. 225, reversing. D.C.. 
134 F. 1013. 

a U.S.—The Wrestler. D.C.N.Y., 198 
F. 683—Van Byken v. Erie R. Co., 
D.C.N.Y., 117 F. 712. 
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materially to impair her effective power.® The tug 
must also be provided with anchors sufficient to hold 
her tows where her power is not sufficient to control 
them in a sudden squall.^® 

b. Of Tow 

It is held that the tug Is chargeable with the duty 
of seeing that the means employed to tow a vessel are 
safe and adequate, although there exists authority to the 
effect that this duty rests with the tow. 

As regards means required to enable a tug to tow 
a vessel, it is held that the tug is resy)onsible for 
the means employed, and must sec that they arc rea¬ 
sonably safe and adequate for the purpose.^i In 
consonance with this view, it has been held that the 
tug is in fault as against innocent third vessels in 
towing a vessel which is unmanageable because of 
her physical condition or equipment,^- or which 
does not carry proper lights.^ 3 \ may, like¬ 

wise, he at fault for towing a partially submerged 
tow without displaying required signals.^"* The tow 
may also he at fault if she is not properly manned 
and this contributes to the accident,^-'* for a tow is 
a vessel to he dealt with as such by j)ersons con¬ 
cerned with maritime affairs.^® "J'here exists some 
authority to the effect that the tow must furnish 
suitable and sufficient means to enable the tug to 
tow her safely, and if an accident haiqiens by rea¬ 
son of her failure in this regard she alone is re¬ 
sponsible.^'^ On the other hand, a tow is not at 
fault for failure to have engines of more efficiency 
than is required for her own purposes.^* Of 
course, the mere breaking of a hawser supplied by 
the tow docs not indicate negligence on her part.^® 

c. Communication between Tug and Tow 

A tug may be required to provide means of commun¬ 
ication with her tow. 


§ 67 

Where boats arc towed astern on a long hawser 
it is the duty of the tug to provide some efficient 
means of communication in the case of emergen¬ 
cies. 2® 

§ 65. Making up Tow 

Rules relating to the-making up of tows, as re¬ 
spects collisions involving vessels towing and in 
tow and other vessels generally are treated infra 
§§ 66-69, while rules relating to the make-up of 
tows as regards the liability of a tower for damage 
to a tow or cargo are discussed in the C.J.S. title 
Towage § 45, also 63 C.J. p 2^) note 47-p 33 note 22. 

§ 66. - Getting under Way 

A tug is entitled to the undisturbed use of sufficient 
space to make up her tow and to get under way. 

The tug is entitled to an undisturbed use of a suf¬ 
ficient area of water in which to execute her move¬ 
ments in getting her tow in shape and in getting un¬ 
der way.21 She should not, however, maneuver 
too close to the mouth of the slii),22 and must exer¬ 
cise care to avoid injuring passing vessels or ves¬ 
sels lying at rest near her.23 

§ 67. - Arranging Tows 

It is the duty of the master of the tug to arrange the 
various vessels in making up a tow, and he is entitled to 
exercise his own Judgment in that respect. 

Where more than one vessel is towed, it is the 
duty of the master of the tug to make up the tow. 
and he is entitled to exercise his judgment in that 
respect.In arranging the order of vcs.sels in 
tow, regard should be bad to dangers incident to 


9. TT.S.—Thr Mriry T. Tracy, CC.A. 
N.Y.. S F.lid 591, reverHinff, D.C., 
a98 F. 

11 C..T. p 1079 note 9S. 

10. IT. S.-—Hadden v. The J. H. Rut¬ 
ter. D.C.N.Y.. 35 F. 365. 

11 C.J. i> 1079 note 99. 

11. U.S.—The New York Cent. No. 
32. D.C.N.Y., 124 F. 750, affirmed 
135 F. 1021, 68 C.C.A. 661. 

11 C.J. p 1079 note 2. 

12 . U.S—The Nicholson, D.C.N.Y.. 
28 F. 889. 

11 C.J. p 1079 note 3. 

13. U.S.—North American Dredging 
Co. V. Culler, Cal., 162 P. 457, 89 
C.C.A. 343. 

11 C.J. p 1079 note 4. 

14. U.S.—The Hammond v. Central 
R. Co. of New Jersey. D.C.N.Y., 37 
F.2d 184. 

IB. U.S.—The Teaser, Pa., 246 F. 


219, 158 CC.A. 379, affirming, D.C. 
229 F. 476. 

11 C.J. p 1080 note .5. 

16. US—In re Ea.stern Dredging 
Co., D.C.Miiss., 138 F. 942. 

17. U.S—The Alfred W. Dooth, N. 
Y.. 135 F. 519, 68 C.C.A. 69, affirm¬ 
ing, D.C.. 123 F. 172. 

11 C.J. p 1079 note 1. 

18w U.S.—C^lzavaro v. Planet S. S. 
Corporation, C.C.A.Va., 31 F.2d 885. 

Action quick enoagli to avert oolll- 
■ion 

Owner of lowed vessel was not 
guilty of breach of duty by failing 
to have engines capable of such 
quick action as to avert collision.— 
Calzavaro v. Planet S. S. Corporation, 
supra. 

19. U.S.—Calzavaro v. Planet S. S. 
Corporation, supra. 
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Unnsnal strain applied by tug 

TT.S—Cal/.avaro v. IManet S. S. Cor¬ 
poration, supra. 

20. US—The Mount Hope. N.II., 84 
F. 910, 29 CC.A. 365. nffirmlng, D 
C, 79 F. 119—The Harold, D.C.N. 
y., 84 F. 698—The Whitney, DC. 
N.Y.. 77 F. 1001, affirmed 86 F. 697, 
30 C.CA. 343. 

21. U.S—The Bismarck, D C.N.Y., 
297 F. 840, affirmed. C.C.A,, 297 P. 
841. 

11 C.J. p 1080 note 8. 

22. U.S.—The Bridgeton. D.C.N.Y., 
221 F. 510, affirmed 233 P. 760, 147 
C.C.A. 516. 

23. U.S.—The Edward G. Murray, N. 
Y., 234 P. 61, 148 C.C.A. 77. 

11 C.J. p 1080 note 10. 

24. U.S.—The Margaret Irving, CC. 
A.N.Y.. 47 F.2d 230, 231. 

11 C.J. p 1080 note 11. 
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§ 68 

any portion of the route covered by the undertak¬ 
ing,25 and they should be so arranged as not to ob¬ 
struct the view of the steersman.26 The tug must 
so arrange her tows as not to obstriicl navigation.^? 
It is not necessarily a fault to tow a vessel stein 
foremost so that she cannot be steered nor is 
it necessarily a fault to tow cumbersome vessels 
astern,2^^ although the method of towing a vessel 
stern foremost has been held to impose on the tug 
the duty of taking additional precautions.^^* In nar¬ 
row channels it is not a fault io tow a vessel along¬ 
side instead of at the end of the hawser,nor may 
the sjiiking of light scows and the fastening of a 
loaded scow alongside a tow constitute a fault of 
the tug, under particular circumstances.^^ It is a 
fault, however, not to use a bridle on the tow where 
the extreme narrowness of the channel demands 
it.23 

§ 68. -Length of Tow 

In the absence of special regulations limiting the 
length of towing hawsers, the mere fact that a tow is 
long may not constitute a fault chargeable to the tug. 

The ])ractice of towing on long hawsers being no¬ 
torious and long continued, the courts, in the ab¬ 
sence of special regulations as to the length of tows, 
have not generally considered it within their prov¬ 
ince to condemn such tows;34 but the lugs in such 
cases have been held to a degree of care commensu¬ 
rate with the increased risk arising therefrom, and 


it is generally held that tows of unusual length 
when navigating frequented waters will be held to 
an extremely strict observance of all precautionary 
requirements,^^ especially where the tow has nei¬ 
ther .steering gear nor men to operate it.*?® Tt is 
negligence for a tug to tow a vessel on a hawser 
so long that it is unmanageable and liable to sheer 
suddenly^? or to sag.^® To render a tug or the 
tow liable, however, for a collision on the ground 
that the hawser was loo long, it must be shown that 
the length of the tow caused or was a factor in 
causing the collision.^® 

Under statutes. Under applicable statutes regu¬ 
lating .shipping, tows in certain waters are prohib¬ 
ited from using hawsers of greater length than sev¬ 
enty-five fathoms between each two ve.sscls.'*® Un¬ 
der exjiress statutory exceptions, however, hawsers 
in excess of seventy-five fathoms may be used in 
specified areas without putting a tug at fault.^^ In 
any event the violation of the statute as regards the 
length of the hawser will not put the tug at fault 
where such violation has not contributed to a col¬ 
lision. ^2 

§ 69. - Fastenings 

Ordinarily it is the duty of the tug to see that the 
tow is securely attached. 

Ordinarily it is the duty of the tug to sec that the 
tow is securely attached,but uj exceptional cases, 


"Plainly this must bo so, unions a 
flotilla is to have a divided command, 
a thinf? not lokTable upon the wa¬ 
ter."—The Marf^aret Irving, supra. 

25. TJ.S.—The Siweepstakes, D.C. 
Mich., 23 F.Cas.No. 13,687. 

11 C..T. p 1080 note 12. 

Za paaelngr throngh channel of 8t. 
Clair flats, the vessel of heaviest 
drafts should be placed last.—The 
Zouave, D.C Mich., 30 F.Cas.No.18,221 
—11 C.J. p 1080 note 14. 

26. IT.S—Philadelphia & U. R. Co. 
V. Klutt, l»a., 148 b\ 818, 78 C.C.A. 
508, certiorari denied 27 S.Ct. 787, 
204 IT.S. 672, 61 L.Rd. 673. 

11 C.J. p 1080 note 13. 

27. IT.S.—North & ICast River 

Steamboat Co. v. New York, etc., 
R. Co.. C.C.A.N.Y., 162 F. 682— 
Flannery v. The Ontario. D.C.T’a., 
9 F.Cas.No.4,856. 

28. IT.S.—The Edmund Devy, D.C.N. 
Y., 8 F.Cas.No.4,288. 8 Ren. 144. 

11 C.J. p 1080 note 16 [a]. 

29. IT S.—The Emma Kate Ross. D. 
C.N.y., 43 F. 607. 

11 C.J. p 1080 note 17 [a], fb]. 

20 . IT.S.—The Edmund Levy, D.C.N. 

Y., 8 F.Cas.No.4.288. 8 Ben. 144. 

31. U.S.—The Charlotte. D.C.Md.. 61 

F. 456. 


32. U.S.—The Saturn, D C.N.Y., 60 

F. 2d 646, affirmed, C.C.A., The K. 
Whittelsey, 64 F.2d 340, certiorari 
denied Oil Transfer Corporation v. 
C. F. Harms Co., 54 S.Ct. 70, 290 
IT.S. 664, 78 L.Ed. 666. 

33. U.S.—Horne v. Tht John I. 
Brady. Tex.. 204 F. 424. 122 C.C.A. 
610. 

34. U.S.—McWilliams v. Delaware, 
etc,. II. Co.. N.Y., 207 F. 64. 124 C. 

G. A. 624. 

11 C.J. p 1080 note 20. 

35. U.S.—The Fred. B. Dalscell. Jr., 
(T.C.A.N.Y., 1 P.2d 269—The Cam¬ 
den. D.C.Mass.. 283 F. :{26--The 
Howard. D.C.Md., 253 F. 599, af¬ 
firmed The Charles F. Mayer, 2,‘i6 
F. 987, 167 C.C.A. 688—The Barge 
No. 4. 248 P. 823, affirmed New 
York, P. & N. R. Co. v. Wilkins, 
257 F. 42, 168 C.C.A. 254, certiorari 
denied 39 S.Ct. 288, 249 U.S. 605, 
63 L.Ed. 798. 

11 C.J. p 1081 note 21. 

3& U.S.—The Bee, N.Y., 138 F. 303. 

70 C.C.A. 693, affirming D.C., 127 
F. 453. 

11 C.J. p 1081 note 22. 

j 37. IT.S.—The Captain Sam, D.C. 
Ala.. 115 F. 1000—The Jessie Rus¬ 
sell. D.C.N.Y., 5 F. 639. 
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38. U.S.—The Anna W.. D.C.N.T., 

181 P. 604, modified on other 
grounds 201 P. 68, 119 C.C.A. 396. 

39. U.S.—The Henry W. Card, D.C. 
N.Y., 7 P.Supp. 324. 

11 C.J. p 1081 note 26. 

Oolllsion cansefl by ezoesslve length 
of hawser 

U.S.—The Triton, D.C.N.Y., 246 F. 
318. 

40. U.S.—The Ohioan, D.C.N.Y.. 9 P. 
Supp. 361—The Barge No. 4, D.C. 
Va., 248 P. 823, affirmed New York 
P. & N. R. Co. v. Wilkins, 267 F. 
42, 168 (T.C.A. 264, certiorari denied 
39 S.Ct. 288, 249 U.S. 605, 63 L.Ed. 
798—The Triton, D.C.N.Y., 246 P. 
318—The Teaser, Pa., 246 F. 219. 
158 C.C.A. 379, affirming, D.C., 229 
F. 476. 

11 C.J. p 1081 note 27. 

41. U.S.—The Howard, D.C.Md., 268 
P. 599, affirmed The Charles P. 
Mayer, 256 F. 987. 167 C.C.A. 588. 

Baoe Bock to Bay Bead 
U.S.—The Howard, D.C.Md., 258 P. 
599, affirmed The Charles F. Mayer, 
256 F. 987. 167 C.C.A. 688. 

42. U.S.—The Gezina. C.C.A.Va., 89 
F.2d 300—The Henry W. Card, D. 
C.N.T., 7 F.Supp. 324. 

43. U.&—The Lyndhurst, D.C.N.Y., 



15 C.J.S. 


COLLISION 


as where the tug allowed a vessel adrift from an¬ 
other tow to fasten to her low,^^ or where the mas¬ 
ter of the tug did not know that a third boat was 
attached or designed to be attached to boats which 
he had agreed to tow,^*^* the lug is not responsible 
for the sufficiency of the fastenings. Where a tug 
was under the domination of her tow and would not 
have been in a position to see the approach of third 
vessels whether she was fastened to the port or 
starboard quarter of the vessel in tow, fastening to 
the starboard quarter has been held not to consti¬ 
tute negligence on the part of the tug.^® Towing 
by a bridle being neither uncommon nor in itself 
unsafe, such method will not be condemned by the 
courts.^ 

§ 70. Leaving or Casting Off Tow 

A tug must use due care In landing her tow, and 
must not cast her off In a situation exposing her to risk 
of collision with other vessels. 

A tug is entitled to sufficient room to maneuver in 
placing her tow at a picr.^® A tug must, however, 
use due care in landing her tow^® and must stand by 
her until she reaches a place of safety and is prop¬ 
erly moored or anchored.®® Generally a tug must 
not cast off the hawser when in dangerous proxim¬ 
ity to another vessel,®^ or in a crowded channel or 
frequented waters, even while delivering a third 
boal,®2 and, of course, a lug must not desert her 
tow at the supreme moment of peril unless such ac¬ 
tion can be excused by the most urgent and imper¬ 
ative reasons.®® Where a tug abandons her tow, 
the mere fact that the tow was abandoned at her 


§ 72 

own request will not affect the liability of the tug as 
to third vessels.®^ Where in the course of the voy¬ 
age it is necessary temporarily to moor vessels in 
tow, as to await a change of weather or tide, the 
tug must sec that they are properly disposed and 
fastened.®® A tug may be at fault for leaving her 
tow grounded alongside of another boat, so that, on 
the going out of the tide, she lists against and in¬ 
jures her.®® 

§ 71. Liability for Damages 

Where vessels lowing and in tow are in collision 
with third vessels, the liability of such vessels to 
the lug, her tow, or both, as well as the liability of 
those vessels toward the third vessel and of one 
tow toward another is discussed infra §§ 73-76. 
The liability of a tug for injury to her tow and 
vice versa is considered in the C.J.S. title Towage 
§§ 54-56, 98, also 63 C.J. p 39 note 7-p 41 note 43, 
p 80 notes 36-39. 

§ 72. - Relation between Tug and Tow 

A tug and her tow bear the relation of Independent 
contractors toward each other, each being liable for her 
own negligence only. 

It is now well settled that a tug under the ordi¬ 
nary towage contract is not the agent or servant of 
the tow in the performance of the service, but is an 
indciicndent contractor, and consequently the tow 
is not liable under the rule respondeat superior for 
any loss occasioned by the faulty navigation of the 
tug, each being liable for its own negligence and not 
for that of the other.®^ 


129 F. 843, reversod on other 
j-rounds 147 F. 110, 77 C.C.A. 336. 

11 C.J. p 1081 note 28. 

44. U.S.—The Uncle Abe, D.C.N.Y., 
18 F. 270. 

45. IT.S—Angflo-Australasian Steam 
Nav. do. V. Cornell Steamboat Co., 
D.C.N.Y., 32 F. 7»8. 

46. IT.S.—Old Time MolaHse.«j Co. v. 
U. S.. C.C.A.L.a., 81 F.2d 963, af- 
firminff in part and reversinp In 
part, D.C., The Barranca, 20 F.2d 
192. 

47. U.S.—The Zouave, D.C.N.T., 90 
F. 440. 

11 C.J. p 1081 note 81. 

48. U.S.—The Owen J. McWilliams, 
D.C.N.Y., 215 P. 394. 

11 C.J. p 1081 note 33. 

49b U.S.—The Transfer No. 22, D. 
C.N.Y., 231 P. 776. 

11 C.J. P 1081 note 34. 

60. U.S.—Bo was v. Pioneer Tow 
Line. n.C.Cal.. 8 P.Cas.No.1,713, 2 
Sawy. 21. 

11 C.J. p 1082 note 36. 

61. U.S.—The Prudence, D.C.Va., 197 


P. 479. affirmed 204 P. 66. 122 C.C. 
A. 380. 

11 C.J. p 1082 note 36. 

646. U.S.—The Etruria, N.T., 147 F. 

216, 77 C.C.A. 442, rever.slni? D.C.. 
139 P. 92.';. 

11 C.J. p 1082 note 37. 

53. U.S.—The Alabama, Va, 126 P. 

332, 61 C.C.A. 238, certiorari denied 
24 S.Ct. 851, 193 U.S. 669, 48 L.Ed. 
840—The Danforth, D.C.N.Y., 84 F. 
1005. 

To avoid being* dragged into colli- 
■ion 

When* but for the cutting of the 
tow line a tug would have been drag¬ 
ged by her tow into collision with 
a third vessel, and probably crushed 
between those vessels with loss of 
life, the tug was held not to lie put 
at fault merely because she cut her 
tow line.—Standard Oil Co. v. Ship¬ 
owners’ & Merchants’ Tugboat Co.. 
C.C.A.CaI., 17 F.2d 366. 

64. U.S.—The Harry E. Packer, D. 

C.N.Y., 76 F. 601. 

11 C.J. p 1082 note 38. 
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Liability of tow cast off or aban¬ 
doned see infra 5 75. 

55. IT.S.'—Hughe.s v. Pennsylvania 
It. Co.. DCN.Y.. 93 F. 510. affirmed 
113 F. 925. 51 C.C.A. 555. 

11 C.J. p 1082 note 39. 

56. IT S.—The Itambler, D.C.Conn . 
87 F. 784. 

67. U.S.—The John D. nockefeller, 
C.CAVa., 272 F. 67. affirming, D. 
C., 260 F. 982. and certiorari denied 
Standard Oil Co. v. The Falls City. 
41 S.Ct. 535. 256 U.S. 69.3, 65 L.Kd. 
1175. 

Del.—Pennsylvania R. Co. v. Eastern 
Tran.sp. Co.. 178 A. 580. 581, 6 W. 
W.Harr. 435. 

11 C.J. p 1082 note 46. 

Barly oases to the contrary 

(1) In following the English and 
Canadian rule, Jt was held to be the 
rule in a few early American cases 
that the tug is the servant of the 
vessel in tow, and. under the rule of 
respondeat superior, the tow is lia¬ 
ble for all faults in navigation.— 
The Palmetto. D.C.111., 18 F.Cas.No. 
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§ 72 

Where the officers and crew of the tow, as well as 
the officers and crew of the tug, participate in the 
navigation of the vessels, and a collision with an¬ 
other vessel ensues, the tug alone or the tow alone, 
or both jointly, may be liable for the consequences 
according to the circumstances, as the one or the 
other, or both jointly, were either deficient in skill 
or were culpably inattentive or negligent in the per¬ 
formance of their duties.^^ However, where the 
owner of a vessel, in collision with a tug and her 
tow, sues both of them in rem, the fault of the tug 
and tow must be viewed as that of those vessels sep¬ 
arately, notwithstanding they both belong to the 
same owner.^**^ 

§ 73. - Liability of Tow for Injury to Oth¬ 

er Tow 

A vessel in tow may be liable to another tow in the 
same flotilla when negligent, but not otherwise. 

One vessel in a tow may be liable to others in the 
same tow for injuries caused by want of care in 
navigation,®® and a tow may be liable in rem for 
a ctdlision with another tow of the same flotilla, re¬ 
sulting from negligence in mooring them at a 
dock,®i but a tow without fault is not liable merely 
because she collides with and injures another.®^ 

§ 74 , - Liability of Third Vessel for In¬ 

jury to Tow 

A third vessel is liable for injury to a tow caused by 
a collision due to the fault of the third vessel. 


A third vessel is liable to a tow for injury to the 
tow caused by a collision due solely to the fault of 
such third vessel;®® and, where injury to a tow re¬ 
sults from a collision due to the concurring fault 
of its tug and a third vessel, she may be required 
to divide the burden of damages with the tug.®^ A 
third vessel is not, however, liable to the tow for a 
loss caused by a collision due solely to the fault of 
the tug in failing to conform to the rules of navi¬ 
gation;®® nor is a third vessel liable for injury to 
a tow in a collision brought about through vis ma¬ 
jor.®® 

§75. - Injury to Third Vessels 

a. Liability of tug 

b. Liability of tow 

a. Liability of Tug 

A tug may be liable to third vessels for Injuries re¬ 
sulting from the fault of the tug, but not otherwise. 

In accordance with the rule that a tug and her 
tow sustain the relation of independent contractors 
toward each other, see supra § 72, a tug which is 
herself free from any fault of navigation in the 
duty which she owes to other vessels and her tow 
is not liable for injuries caused by the tow,®*^ as 
where the tug is emjiloyed solely to furnish motive 
power to another vessel and is subject to the orders 
of a pilot employed by and on board the tow.®® A 


10.699, 1 Biss. 140—11 C.J. p 1082 
notes 43, 44. 

(2) Under this view it was also 
lu'ld that the lug was not liable ex¬ 
cept in the ease of main ions or will¬ 
ful injury.—The Sampson, U.C.l’a., 21 
P.Cas.No.12.280. 3 Wall.Jr. 14—Smith 
V. The Creole. C C.T*a., 22 F.Cas.No. 
13,033, 2 Wall.Jr. 485. 

58. U.S.—The Martin v. Northern 
Transp. Co., VVis., 12 Wall. 31, 20 
LEd. 251. 

11 C.J. p 1083 note 47. 

59. U.S.—The Socony No. 123, C.C. 
A.N.y.. 78 F.2d 536, modifying, D 
C., 10 F.Supp. 341. 

60. U.S.—Law V. Baker, D.C.Ill., 26 
F. 164. 

11 C.J. p 1083 note 56. 

61. U.S.—The Stamford, D.C.N.Y., 
35 F.2d 55. 

ea. U.S.—The John A. Hughes, N. 
Y., 184 F. 308, 106 C.C.A. 450. re¬ 
versing, D.C., 156 F. 879, and cer¬ 
tiorari denied 31 S.Ct. 717, 220 U.S. 
612, 55 L.Ed. 609. 

11 C.J. p 1083 note 57. 

63. U.S.—The Allentown, D.C.N.Y., 
12 F.Supp. 568—^American Dredg¬ 


ing Co. V. Vacuum Oil Co., D C. 
Pa., 11 F.2d 884. 

11 C.J. p 1083 note 59. 

Tug’s action not contributing to ac¬ 
cident 

Tug’s violation of statute by not 
keeping to center of stream did not 
contribute to accident, where an¬ 
other tug collided with barge and 
dump scow after cutting across first 
tug’s bow, where there was nothing 
to impede starboard passing.—The 
Nanuet. C.C.A.N.Y., 55 F.2d 222. . 

G4. U.S.—The Nonpareil. D.C.N.Y., 

12 F.Supp. 985, amending 12 F. 
Supp. 306—The D. S. Dumper No. 
305. D.C.N.Y., 9 F.Supp. 715, af¬ 
firmed, C.C.A., 77 F.2d 315—The 
Ohioan, D.C.N.Y.. 9 F.Supp. 361 — 
The Philip Feeney, D.C.N.Y., 290 
F. 229. 

05. U.S.—The Alabama, Va., 126 F. 

332, 61 C.C.A. 238, certiorari denied 
24 S.Ct. 851, 193 U.S. 669, 48 L.Ed. 
840—The U. S. Grant, D.C.N.Y., 
28 F.Cas.No.16,803, 7 Ben. 195. 

68 . U.S.—The Mary T. Tracy, C.C.A. 

N.Y., 8 F.2d 691, reversing, D.C., 
298 F. 528. 

Uaenpoctod inoroase la force of wind 
and tide 

U.S.—The Mary T. Tracy, supra. 
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67. U.S.—The Niels R. Pinsen, D.C. 

N.Y.. 52 F.2d 795. 

11 C.J. p 1083 note Cl, p 1084 note 70 
[dj. 

Drifting vessels 

(1) A lug, trying to rescue a drift¬ 
ing boat, is not chargeable with 
fault for a collision, which occurred 
notwithstanding the tug’s efforts.— 
The F. C. Lockhart, D.C.N.Y., 298 P. 
170, affirmed, C.C.A., 298 F. 173—The 
Daniel McAllister, D.C.N.Y., 245 F. 
183. 

(2) Tug’s alleged negligence in 
leaving scows insecurely moored was 
held not proximate cause of collision 
after scows which went adrift after 
such mooring were again tied at pier 
in manner approved by their cap¬ 
tains and thereafter again broke 
away.—American Sugar Refining Co. 
V. City of New York, C.C.A.N.Y., 33 
F.2d 97. modifying, D.C., O’Brien 
Bros. V. City of New York, 27 F.2d 
989. 

(3) Drifting vessels generally see 
infra S 83. 

Prior to undertaking of towage serv¬ 
ice 

U.S.—The Helen. C.C.A.N.T., 6 P.2d 
64, modifying. D.C.. 288 F. 935. 

68l U.S.—Old Time Molasses Co. v. 
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tug having another vessel in tow is, of course, not 
liable for injuries to a third vessel not attributable 
to any fault on the part of such tug.®® Moreover, 
in order that a tug may be chargeable with liability 
for such injuries it is essential that her fault, if 
such there be, contribute to the collision in ques¬ 
tion.'^® 

Where, however, she is guilty of any fault con¬ 
tributing to the collision, she is liablc.*^^ and it is 
no defense that she was acting under orders of the 
pilot of the tow,*^- or that the low by proper care 


might have avoided the collision,^® or that the third 
vessel, in the extremity, acted unwisely, and there¬ 
by caused the damage.'^^ if the tug allows suffi¬ 
cient room to pass another vessel, the tug cannot 
be charged with fault if the tow through bad steer¬ 
ing collides, although the tug might have allowed 
more room.*^® 

Helper tug. A helper tug whose fault has con¬ 
tributed to a collision with a third vessel may be lia¬ 
ble for the resulting injuries.^® A helper tug is 
not, however, liable for a collision between a vessel 


U. S., C.C.A.I-a., 81 F.2d 963. af¬ 
firming in part and reversing in 
part, D.C., The Barranca. 20 F.2d 
192—The Wirele.sa No. 1, D.C.N.Y.. 
290 F. 239—The Stella, C.C.A.Tox.. 
278 F. 939—The Beaverton, D.C.N. 
Y.. 273 F. 539. 
n C.J. p 1084 note 62. 

Several tnge 

(1) The text rule applies where 
there are several tugs engaged in 
moving a ship and all operating un¬ 
der her orders.—The Niels R. Fin- 
sen, D.C.N.Y., 52 F.2d 795—The Bea¬ 
verton. D C.N.y., 273 F. 539 

(2) Where several tugs are em¬ 
ployed to move a vessel, each tug 
can be held liable in r<=‘m for only 
its own faults.—The W. L. Steed, C. 
C.A.N.y., 79 F.2d 2. certiorari denied 
John E. Moore Co. v. Pan American 
Petroleum & Transport Co., 56 S.Ct. 
500, 297 IT.S. 708. 80 L.Ed. 995, and 
Pan American Petroleum & Trans¬ 
port Co. v. The Margaret A. Moran. 
56 S.Ct. 500, 297 U.S. 708, 80 L.Ed. 
995. 

(3) One of several tugs moving 
steamship under direction of those 
in charge of steamship was not at 
fault in failing to inspect line taken 
from steamship, which broke, caus¬ 
ing another tug to collide with moor¬ 
ed barge.—The Nonpareil, D.C.N.Y., 
15 F.2d 200, affirmed, C.C.A., Ber- 
wind-White Coal Mining Co. v. The 
Nonpareil, 15 P.2d 202. 

(4) One of two tugs hired to tow 
or maneuver a steamship, but which 
had not yet made fast to the ship, 
nor been signaled to do so, cannot 
be held liable for a collision occur¬ 
ring while the vessel was being mov¬ 
ed by the other tug. although both 
belong to the same owner.—The 
Frank T. Heffelfinger, D.C.N.Y., 201 
F. 597. 

68. U.S.—The Cockatoo. C.C.A.N.Y., 

54 F.2d 1070—Low Transp. Co. v. 
Davis. C.C.A.N.Y.. 9 F.2d 392. 

70. Tng taking on more than she 
can handle 

U.S.—Tar & Fuel Transport Corpora¬ 
tion V. Palmer, C.C.A.N.y., 90 F.2d 
437. 

71. U.S.—The Asfalto. D.C.N.Y.. 45 
F.2d 857, modified on other 

15 C.J.S.-5 


grounds. C-C.A., 51 F.2d 982—The 
Hammond v. Central R. Co. of New 
Jer.Mey. D.C.N.Y.. 37 F.2d 184—The 
Edward Chilton, D.C.N.Y., 27 F.2d 
624. affirmed, C.C.A., 38 P.2d 1014— 
The Artisan. D.C.N.Y., 21 P.2d 439 
—The St. Charles. C.C.A.N.Y., 10 
F.2d 924—The Fred B. Dalzell, Jr.. 

C. C.A.N.y., 1 F.2d 259—The Bar¬ 
clay. D. C.N.y., 9 F.Supp. 480—The 
Bismarck. D.C.N.Y., 297 F. 840, af¬ 
firmed. C.C.A., 297 F. 841—The Port 
Carbon, D.C.N. Y., 291 F. 277—The 
Philip Feeney, D.C.N.Y., 290 F. 229 
—The Maren Lee, C.C.A.N.Y.. 278 
F. 918—Commonwealth & Domin¬ 
ion Line V. Seaboard Transp. Co., 

D. C.Mass., 275 F. 617, vacating 258 

F. 707—The John D. Rockefeller, 
C.C.A.Va., 272 F. 67. affirming, D. 
C., 260 F. 982, and certiorari de- 
nic'd Standard Oil Co. v. The Fulls 
City, 41 S.Ct. 535, 256 U.S. 693. 65 
L.Ed. 1175—The Empire State, D. 
C.N.Y., 269 F. 635—The J. L. Min¬ 
er, C.C.A.Mioh., 260 F. 901—The 
Triton. D.C.N.Y., 246 F. 318—The 
Mohawk. C.C.A.N.y.. 242 F. 846, 

155 C.C.A. 433. 

11 C.J. p 1084 notes 63, 67 [a]. 

OoUlBion between tow and anchored 
veeeel 

U.S.—Compania De Navegacion In¬ 
terior, S. A. V. Boston-VIrginia 
Transp. Co., C.C.A.Tc'X., 278 F. 868 
—The O'Brien Bros., D.C.N.Y., 252 
F. 185—The Maggie, N.Y., 241 P. 
237, 154 t:.C.A. 157—The Pocahon¬ 
tas, N.Y., 235 F. 116. 148 C C.A. 
610, reversing, D.C., The Pocohun- 
tas, 217 F. 135. 

Colllelon between tow and moored 

veeeel 

U.S.—The Daniel McAllister, N.Y., 
258 F. 649, 169 C.C.A. 489—The 
Van, D.C.Fla., 258 F. 268. 
rallnre to control tow 
U.S.—The Frederick II.. D.C.N.Y., 4 
F.Supp. 593—The Procida, D.C.N. 
Y., 243 F. 261. 

7allnre to provide barge with light 

U.S.—The Socony No. 123, C.C.A.N. 
Y., 78 P.2d 636, modifying, D.C., 10 
F.Supp. 341. 

rallnre to nee “ekag” and keep to 
deeper elde of channel 

In case involving collision in fog 
in narrow channel, tug was negligent 

65 


In not using “skag” and In not keep¬ 
ing to side of channel where deeper 
draft vessels could not navigate.— 
The Lutcher Brown, C.C.A.Tex., 41 F. 
2d 176, certiorari denied Higman 
Touring Co. v. The S. S. Southseas, 
51 S.Ct. 29, 282 U.S. 851, 75 L.Ed. 764. 
Series of colllBlons 

A tug was held to be solely in 
fault for a series of collisions caused 
by her negligent handling of a tow 
in Inking it from a slip.—The Daniel 
McAllister. D.C.N.Y., 245 F. 183. 
Several tuge towing eteamer 
U.S.—The Howard C. Moore, D.C.N. 
Y., 272 F. 778—The Britannia, D.C. 
Md., 251 F. 391, appeal dismissed. 
CCA., Wilson V. Baker-Whlteley 
Coal Co., 262 F. 1022—Great Lakes 
Towing Co. V. Shenango S. S. & 
Transp. Co., Ohio, 238 P. 480, 151 
C.C.A. 416. 

72. U.S—The Maren Lee. C.C.A.N. 
Y., 278 F. 918. 

11 C.J. p 1084 note 64. 

Tug maeter as pilot 

(1) Where a tug, which was made 
fast to the starboard quarter of a 
schooner, was at fault for going 
astern when the schooner took a 
sheer to starboard, which resulted 
in a collision, the tug is liable in 
rem for the resulting damages, al¬ 
though her master, who gave the 
wrong order, wa.s acting as pilot of 
the schooner.—The Maren Lee, C.C.A. 
N.Y., 278 F. 918. 

(2) In such case the value of the 
tug. whose master caused the colli¬ 
sion, should be first exhausted be¬ 
fore recourse is had to the tow.— 
The Maren Lee, supra. 

73. U.S.—The Ben Ilooley, D.C.Pa., 
6 P. 318. 

74. IT.S.—Camden, etc., R. Co. v. 
Brady, N.Y., 1 Black 62, 17 L.Ed. 
84. 

11 C.J. p 1084 note 66. 

75. U.S.—The Alfred W. Booth. D. 
C.N.Y., 123 P. 172, affirmed 136 P. 
619, 68 C.C.A. 69. 

11 C.J. p 1077 note 68. 

76. U.S.—The K. Whittelsey, C.C.A. 
N.Y., 64 F.2d 340, affirming. D.C., 
The Saturn. 60 F.2d 646, and cer¬ 
tiorari denied Oil Transfer Corpo¬ 
ration V. C. F. Harms Co., 64 S.Ct. 
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and the tow which she is assisting to move under 
the direction of the master of one of the other tugs 
which the helper tug was employed to help, where 
she is herself chargeable with no fault. 

b. Liability of Tow 

A tow is liable for collisions resulting in iniury to 
third vessels only when the tow is guilty of fault con¬ 
tributing to such collision. 

In conformity with the rule that a tug and her 
tow occupy the status of independent contractors 
toward each other, see supra § 72, in the absence 
of fault, on the part of a tow contributing to a 
collision with a third vessel, the tow is not liable,*^* 
as where the direction of navigation is solely in 
charge of the master of the tug, and the collision 
is due to improper navigation of the tug without 
acquiescence by the tow,*^® provided rhe tug select¬ 
ed by the low might reasonably be believed to be of 
such capacity and to be so equipped and manned as 
to be able to conduct the navigation safely.^^ The 
rule exempting tows from liability is particularly 
applicable in cases where those vessels, have little 
or no control over their own movements, and where, 


by custom, contract, or necessity, the control of the 
tow is in the tug.*^ Moreover, in view of the well 
settled rule which requires vessels in tow to con¬ 
form their movements to those of their tugs, sec 
the C.J.S. title Towage § 17, also 63 C.J. p 22 notes 
43-45, a tow is not in fault in following her tug on 
a course in violation of the rules of navigation.^^ 
The tow may not be chargeable with the fault of 
the tug in not carrying the proper towing lights,*^ 
or in wrongfully signaling to an approaching vessel 
in a narrow channel to go ahead.^"* On the other 
hand, a tow is liable to a third vessel for injuries 
in a collision to which the fault of the tow has con- 
tributed,^® for failure to follow in the wake of 
her tug;*® failure of the low to avail herself of 
such means as arc at her disposal to avoid a colli¬ 
sion where she consented to the navigation at 
such time or under such conditions as to make it 
dangerous, thereby contributing to a collision;** 
where she employed a motive power which was in 
an unseaworthy condition, not being properly man¬ 
ned ;**^ or where she failed to obey the signal of 
her tug.^® Where the navigation is in charge of a 
pilot on board the tow, and a collision occurs whol- 


70. 290 U.S. 654. 78 L Ed. 566—The 
Barclay, D.C.N.Y., 9 P Supp. 480. 
Power transmitted through fasts 
Tu>? trariHmittlnfir power throujyh 
hawHcr.s. by whi<*h she was fastened 
alongrside another tug towing barge, 
which struck a third vessel, wa.s held 
to be liable to her for damages.—The 
Saturn, D.C.N.Y., 60 F.2d 645, affirm¬ 
ed. C.C.A.. The K. WhiUel.sey. 64 F.2d 
340, certiorari denied Oil Transfer 
Corporation v. C. P. Harms Co., 64 
S.Ct. 70. 290 U.S. 664, 73 L.Ed. 566. 

77. U.S.—The Saturn, supra—The 
Bern, D.C.N.Y.. 6 F.Supp. 741, af¬ 
firmed, CCA.. 74 F.L!d 235—The 
Miry T. Tracy, D.C.N.Y., 298 P. 
528, rever.sod on other grounds, C. 
C.A., 8 F.2d 691—The Crescent, D. 

C. N.Y., 290 F. 245. 

11 C.J. p 115 note 68. 

78. U.S—The Boflsco, D.C.N.Y., 42 
P.2d 549—American Petroleum Co 
V. Texas Co., C.C.A.N.Y.. 22 F.2d 
290—The Asculney, D.C.N.Y., 277 
P. 242, affirmed. C.C.A.. 277 P. 243— 
The C. W. Mills, DC.Ala.. 241 P. 
204, affirmed The Mary Witlich, 
241 P. 378, 154 C.C.A. 651. 

11 C.J. p 1084 note 70. 

78. U.S.—The J. L.. Miner, C C.A. 

Mich., 260 P. 901—The Dorset, Va., 
260 F. 32, 171 C.C.A. 68, affirming, 

D. C., 260 F. 867. 

11 C.J. p 1084 note 70. 

Master of tug aboard tow 

(1) That the master of a tug, in 
charge of the towing and docking of 
a ship, also acted as her pilot and 
was paid therefor, was held not to 


render her liable for a collision due 
to the towing operations —The Stel¬ 
la, D.C.N.Y.. 243 P. 216. 

(2) A steannship was not liable for 
a collision which occurred through 
fault in her navigation when .she 
was being towed by two tugs, the 
ma.ster of one of which was on board 
her and in full charge and control of 
her rnovement.s, although her engines 
were running and used as required 
under his direction.—The John D. 
Rockefeller, D.C.Va., 260 F. 9S2, af¬ 
firmed, (\C.A., 272 P. 67, certiorari 
denied 41 S.Ct. 535, 256 U.S 693. 65 
U.Ed. 1176. 

80. U.S.—The Avalon. D.C.Md., 208 
P. 654, 

81. U.S.—The Boflsco, D.C.N.Y., 42 
P.2d 549—The No. 34, D.C.Ma.ss.. 
13 F.2d 927. 928—The Asiutney. 
IXC.N.Y., 277 P. 242, affirmed, C.C. 
A., 277 F. 243. 

11 C.J. p 1086 note 81. 

Being without motive power 

It is not a fault to be without mo¬ 
tive power while in tow.—Naamlooze 
Venoolschap Maatschappij Stoonis- 
chip Barendrecht v. Moran Towing & 
Transportation Co., C.C.A.N.Y., 9 F.2d 
614, modifying, D.C., The Baren- 
drechl. 286 F. 386—11 C.J. p 1085 
notes 81 La]-[c]. 

88. U.S.—The Doris Eckhoff, N.Y., 

60 F. 134, 1 C.C.A. 494—The Gali¬ 
leo. C.C.N.Y., 28 F. 469. 

83. U.S.—The Gorgas, D.C.N.Y., 10 

F.Cas.No.5.622, 10 Ben. 641. 

11 C.J. p 1086 note 82. 
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84f. U.S.—Miller v. The Argonaut, 
TIL, 37 P. 910. 

85. U.S.—The St. Charles. C.C.A N. 
Y., 10 P.2d 924—The Triton. D.C N. 
Y., 246 F. 318. 

86. U.S.—The Atkins Hughes, Va.. 
244 V. 149, 156 C.C.A. 577. 

87. U.S.—The Henry W. Card. D.C. 
N.Y., 7 F.Supp. 324. 

11 C.J. p 1084 note 72 [a]. 

Vee of englaee 

Where it should have been plain 
to the master of the tow that he 
should use the low’s engines to avoid 
a strain on the towing hawser in a 
certain maneuver, his failure to do 
so was held to constitute negligence 
chargeable to the tow.—The St. 
cniarle.s, C.C.A.N.Y., 10 P.2d 924. 

Use of helm 

The tow Is liable where she might 
have prevented a collision by timely 
action in the management of her own 
helm.—The Henry W. Card, D.C.N. 
Y., 7 F.Supp. 324—11 C.J. p 1084 note 
73. 

88. U.S.—The R. S. Mabey v. At¬ 
kins, N.Y., 14 Wall. 204, 20 L.Ed. 
881. 

11 C.J. p 1084 note 74. 

89. U.S.—The Coleman, D.C.Mich., 6 
F.CaB.No.2.981, Brown Adm. 456. 

8<k U.S.—Lake Michigan & L. S. 
Transp. Co. v. Union Towing & 
Wrecking Co., Minn., 112 F. 155, 
60 C.C.A. 168. 
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ly or partly through his fault, the tow is Hable.^i 
So where the length of the towlinc is under control 
of the tow,®2 or where the tow deliberately permits 
the use of too long a towline,she may be equally 
liable with the tug for injuries proximately caused 
thereby. 

Abandonment of or casting] off imv. A tow which 
is cast off without motive jjower by her tug is not, 
ordinarily, liable to a third vessel with which the 
tow comes into collision.^^4 However, a tow which 
acquiesces in her abandonment by the tug may be 
equally in fault for resulting damages,and, where 
she drops her towline when in an unmanageable 
condition, she is solely liable.*^® 

Where a tug acting as local pilot for a sailing 
vessel anchors her in a harbor in \^()lation of the 
harbor regulations, the sailing vessel is responsible 
for the act and liable for a resulting collision.®^ 

§ 76. - Joint Liability 

a. Tug and third vessel 

b. Tiig and tow 

c. Tugs in common employment 

a. Tug and Third Vessel 

A tug and a third vessel may be Jointly liable for in¬ 
juries sustained by a tow. 

The rule at law permitting the par**; injured by 
the concurring negligent acts of two or more 
wrongdoers to proceed against all of them jointly, 
or against any one of them severally, and to re- 

XI. VESSELS AT BEST, . 

§ 77. In General 

Rights, duties, and liabilities as regards collisions 
involving vessels at re.st, at anchor, or at piers arc 
discussed infra §§ 78-92. 


§ 78 

cover his entire damages, see the C.J.S. title Neg¬ 
ligence § 102, also 45 C.J. p 895 note 2, obtains also 
in admiralty, and the owner of an innocent tow or 
the cargo may resort to either or to both of the of¬ 
fenders for his whole loss.®^ A contributing fault 
of her tug will not prevent the tow, which is her¬ 
self free from fault, from recovering her whole loss 
against a third vessel guilty of a fault contributing 
to the collision, where the lug is not a party to the 
suit.-*® 

b. Tug and Tow 

Both a tug and her tow may be liable for Injury to a 
third vessel. 

In accordance with the rule that as regards a 
third vessel in collision with a tug and tow whether 
their liability is joint or several depends on whether 
both or either was negligent, see supra § 72, both 
tug and tow may be held liable for a collision with 
a third vessel where each is guilty of a contribut¬ 
ing fault.^ 

c. Tugs in Common Emplosnnent 

Several tugs in common employment may be liable to 
a third vessel in a collision resulting from the failure of 
any or all tugs properly to perform the service. 

Where by a single contract with a common owner 
two or more tugs are employed generally to tow a 
boat, all arc liable for an injury to another vessel 
through a collision with the tow, resulting from the 
failure of any or all tugs properly to perform the 
service.® 

D ANCHOR, OB AT PIERS 
§ 78. Vessels at Rest, Not Anchored 

other vessels charged with the duty of knowing of 
the condition of a vessel at rest but not anchored are 
under a duty to take proper precautions to avoid her. 

As regards a vessel at rest, not anchored, it is the 


91. U.S.—The Nielss R. Finsen, D.C. 
N.Y., 52 F.2d 795. 

11 C J. p lOSri note 80. 

Tnffboat captain employed aa pilot 
U.S.—The Helen, CC.A.N.Y., 5 F.2d 
54, modifying. D.C., 288 F. 936. 
As between tow and carffo owner 
Where ship, being navigated hy 
cargo owner’s employees, collided, 
through navigator’s m‘nllgen«-e while 
being towed, with scow, owners of 
.ship and cargo were responsible to 
scow, but, between the two, the car¬ 
go owner alone was liable.—Ameri¬ 
can Dredging Co. v. Vacuum Oil Co., 
D.C.Pa., 11 F.2d 884. 

92. U.S.—The City of Alexandria, 
D.C.N.Y., 31 F. 427. 

93. U.S.—The Nettie. D.C.N.Y., 35 P. 
615. 


96. U.S.—The No. 34, D.C.Mass.. 13 

F.2d 927. 

n C.J. p 1085 note 84. 

96. U.S.—The Harry K I’aeker, D.C. 
N.Y., 76 F. 601. 

11 C.J. p 1085 note 85. 

99. U.S.—The P. C. T.ockhart, D.C. 

N.Y., 298 F. 170, afllrmeU, C.C.A., 
298 F. 173. 

11 C.J. p 1085 nolo 86. 

97. U.S.—The Amiral Cecille, D.C. 
Wash., 134 F. 673—The Robert 
Riekmers. D.C. Wash., 131 F. 038, 
reversed on other grounds 142 P. 
305, 73 C.C.A. 415 

98. U.S.—I»h(pnlx Ins. Co. v. The 
Atlas, N.Y., 93 U.S. 302, 23 L..Ed. 
863. 

11 C.J. p 1085 note 89. 
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99. U.S.—Pheenix Ins. Co. v. The 
Atlas, supra. 

11 C.J. p 1085 note 90. 

1. U.S —Ford Motor Co. v. Manhat¬ 
tan Liighterage Corporation, t?.C.A. 
N.Y., 97 F.2d 577—The Teaser. Pa., 
246 F. 219. 168 C.C.A. 379, afflrm- 
Ing, D.C., 229 F. 476. 

11 C.J. p lOK.'i note 91. 

:Liabillty of tug not ezonsed 

Where damages to libelant's 
barges resulted from joint acts of 
tug and barge, tug cannot be exoner¬ 
ated from liability on ground that it 
became involved In the tort by Judg¬ 
ment or act of barge as the other 
tort-feasor.—The Kuthie M., D.C.N. 
Y., 60 F.2d 169. 

8. U.S.—The Alva H. Boushell, C.C. 

A.Va., 88 F.2d 980, certiorari de¬ 
nied Wood Towing Corporation v. 
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duty of all other vessels that have, or should have, 
knowledge of her condition to take proper precau¬ 
tions to avoid her.3 A vessel coming alongside to 
make fast to her must do so in such way as to avoid 
injuring hcr.^ 

On the other hand, the vessel at rest must keep 
her position,^ although it has been held that a small 
sail boat while al rest in a calm should have her 
oarlocks in place and make an attempt to escape 
from a threatened danger of collision.® A vessel 
al rest, if she is helpless, must maintain a lookout 
for approaching vessels so as to apprise them of 
her condition.*^ 

A vessel at rest near a bend in a channel may 
not, however, be required to give a signal under a 
statutory provision requiring that vessels nearing 
a bend shall do so.® Where both the moving vessel 
and the one at rest arc at fault for a collision, dam¬ 
ages may be divided between them.® 

Starboard-hand rule inapplicable. The rule that 
requires steam vessels when meeting end on to alter 
their courses to starboard, see supra § 47, has been 
held to be inapplicable to a situation wherein one of 
the vessels involved is at rest or practically so.^® 


Vessels moored at places other than piers. Mov¬ 
ing vessels are obliged to avoid collision with ves¬ 
sels moored to stationary objects other than piers, 
as where a vessel is moored to a bulkhead along a 
river,^2 or to the side of a canal,or at a terminal 
thereof. The same rule applies as regards ves¬ 
sels moored to other vessels which are in turn 
moored to a float.i® 

However, as in the case of vessels moored at 
piers, see infra § 80, vessels moored at places other 
than piers should not be placed in such position as 
to obstruct navigation,!® and the owner of a vessel 
moored in an improper and unseaworthy manner 
has been held to be solely at fault for injury caused 
by the method of mooring, rather than by the pass¬ 
ing of another vessel.!"^ 

lloth a stakeboat and a third vessel in collision 
with a vessel moored to the stakeboat have been 
held to be at fault for such collision.!® The mere 
presence of a moored vessel at the point of colli¬ 
sion has been held not to constitute a fault contrib¬ 
uting to the collision, where it could have been 
avoided by reasonable navigation on the part of 
the moving vessel, and this is so notwithstanding 


Southern Transp. Co., 50 S Ct. 349, 
281 U.R 743. 74 L.Ed. 1156. 

11 C.J. p 1085 note 92, p 1173 note 
64 Lh]. 

3. TT.S.—The Mos-sonjcor, P C.Tex., 
43 F.2d 188 —The Tllstnarck, D.C.N. 
Y., 297 F. 840. affirmed, C.C.A., 297 
F. 841. 

11 C..1. p 1085 note 94. 

Obligation imperative 

"The oblif^ation on the part of free 
vessels to avoid risk of collision 
with tho.se ... at rest, is im¬ 
perative and one that admiralty 
courts must enforce, having regard 
to the perils of navigation and the 
importance of the rule of the road 
in respect Ihen-to."—The Shinsei 
Maru, D.C.Va., 266 F. 548, 550. 

▼eeeel under way within statute 
Under provisions of a statute de- 
flning a vessel under way, within 
statutory rules for preventing colli¬ 
sions, to be a vessel which is "not 
at anchor or made fast to the shore 
or ground,” a vess<*l lying dead in 
the water, while taking In tow three 
barges which had been dropped by 
another vessel, must he deemed a 
vessel under way.—The George W 
Elder, Or., 249 P. 956, 162 C.C.A. 154 

Duty of moving vessels toward those 
at anchor see infra $81. 

4 . U.S.—The F. C. Latrobe, D.C. 
Md., 28 F. 377. 

5. U.S.—The Bristol. D.C.N.Y., 11 P. 
156, affirmed, C.C., 20 P. 800. 


S. U.S.-The Bay Queen, D.C.N.Y., 
42 F. 271. 

7. U.S.-The Bowden. Md., 78 P. 
649, 24 C.C.A. 267. 

Lookouts generally see infra SS 107- 

110 . 

8. U.R.—The Transfer No. 21, N.Y., 
248 F. 459, 160 C.C.A. 469. 

Sound signals generally see infra S§ 
103-106. 

9. U.S.—The Edward G. Murray, N. 
Y., 234 F. 61, 148 r.c A. 77. 

10. U..S.—The Edward G. Murray, 
supra. 

11 CJ. p 1085 note 94 [a]. 

11. U S,—The Shinsei Maru, D.C.Va., 
266 F. 548. 

12. U.S.—The Tort Carbon, D.C.N. 
Y., 291 F. 277. 

13. U.S —Brigham v. John P. 

Schmadeke, Inc., D.C.N.Y., 262 P. 
571. 

14. U.S.-The Mary E. Sheridan, D. 
C.N.Y., 58 F.2d 82.5. 

15. Alaska.—Ilaho v. The North¬ 
western, 6 Alaska 268. 

10. U.S.—Jova Brick Works v. City 
of New York, C.C.A.N.Y., 277 P. 
180. 

11 C.J. p 1093 note 24. 

Scows improperly moored 

Scows moored to spiles In such 
place as to constitute an obstruction 
to navigation for almost two days 
were held to impose fault on their 
owners for a collision with passing 
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vessels.—Jova Brick Works v. City 
of New York, C.C.A N.Y., 277 F. 180. 

Scows not improperly moored 

Mooring scows, so as to project 
fifty-nine feet into canal three hun¬ 
dred feet wide, was not improper.— 
Dahlmer v. Bay State Dredging & 
Contracting Co., C.C.A.Mass., 26 P.2d 
603. 

Sending scout vessel ahead 

Where the master of a vessel ap¬ 
proaching a place, where other ves¬ 
sels are moored in a manner consti¬ 
tuting them an obstruction to navi¬ 
gation, approaches them, he may not 
be required to send a scout vessel 
ahead to request the n*moval of such 
obstruction.—Jova Brick Works v. 
City of New York, C.C.A.N.Y., 277 
P. 180. 

Towing company not liable 

Where a towing company, employ¬ 
ed by a city to tow loaded barges to 
the city’s dispo.sal plant, moored 
them at the point where it was di¬ 
rected so to do by those In charge 
of the disposal plant, and at the only 
place where they could be moored, it 
was not liable for the subsequent 
sinking of one of the barges from a 
collision with passing vessels.— 
Jova Brick Works v. City of Now 
York, C.C.A.N.Y., 277 P. 180. 

17. U.S.-The Jim and Bill, D.C.N. 
Y., 4 P.Supp. 258. 

18. U.S.—The Seaboard. C.C.A.N.Y.» 
269 F. 677. 
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the vessel is moored in violation of a rule prohib¬ 
iting mooring at the particular place.^^ Where a 
moored vessel might have avoided some of the dam¬ 
age which followed the impact of a collision, she 
may be required to do so .20 

§ 79. Vessels Coming to Anchor 

A vessel coming to anchor must not endanger other 
vessels under way in the vicinity, and sailing vessels 
coming to anchor may be required to shorten sail and 
slacken speed. It is the duty of the vessel last coming 
to anchor to give a clear berth to vessels already an¬ 
chored. 

A vessel stopping her way and putting herself 
across the line of navigation for the purpose of 
coming to anchor must sec that she does not en¬ 
danger other vessels under way in her neighbor- 
hood.2l A sailing vessel, in entering a much fre¬ 
quented anchorage ground for the purpose of com¬ 
ing to anchor, should shorten sail and slacken 

speed .22 


Duty to give clear berth to others. It is the duty 
of the vessel last coming to anchor to allow ample 
anchorage room for other vessels which may hap¬ 
pen to be at anchor in the vicinity,23 having due 
regard for change of wind or tide.24 So it is not 
sufifieient merely to swing clear of the other ves- 
scls.25 Of course, the fault of a collision between a 
vessel at anchor and a vessel coming to anchor is 
solely that of the anchored vessel where her conduct 
alone is the cause of the collision .26 An anchored 
vessel is not at fault for failing to release her an¬ 
chor when at almost the last moment the danger of 
collision with an anchoring vessel becomes appar- 
ent.27 

Length of chain. Vessels at anchor are entitled 
to room enough to swing in safety on as long scoi)e 
of chain as is necessary to prevent dragging ;23 
and where, to prevent dragging, a vessel t)ays out 
chain, she will not be held responsible for thereby 
coming in dangerous proximity to a ship which is 


Fanlt of Btakeboat 

Where a .stakeboat fa.stened barges 
in tandem to its stern, so that they 
extended into the channel, impeding 
navi{ 7 ation, and a .steamer collided 
with one of them, it was held that 
the stakeboat wa.s at fault.—The 
Seaboard, C.C.A.N.Y., 269 P. 577. 

Fault of third vessel 

Where a steamer saw a light dis¬ 
played by a barge, moored to a 
stakeboat, but mistook the light for 
the signal of another boat, and pro¬ 
ceeded at hooked-up speed with the 
light directly in front, steamer wa.s 
held to be at fault for colliding with 
barge.—The Seaboard, C.C.A N.Y., 269 
P .'i77. 

ICoored vessel not at fanlt 

WhcTc a barge was moored to the 
stern of a stakeboat by the stake- 
boat capt<ain so as to drift with the 
wind into the channel, it was held 
that she was not at fault for a re¬ 
sulting collision with a steamer.— 
The Seaboard, C.C.A.N.Y., 269 r. 677. 

19. U.S.—The Waterford. C.C.A.N. 

Y.. 6 P.2d 980. 

Xoored vessel in plain view 

IJ.S.—The Waterford. C.C.A.N. Y.. 6 
P.2d 980. 

90. U.S.—mclipse Lighterage & 
Transportation Co. v. Cornell 
Steamboat Co., N.Y., 242 P. 927, 155 
C.C.A. 515. 

Discovery of leak 

Where, after a collision, moored 
vessel sprang a leak which might 
have been discovered by diligent in¬ 
spection after the colli.s]on, the mov¬ 
ing vessel was held to be liable for 
the injury caused by the impact 
alone, notwithstanding the vessel 


.sank after a s<*rvant aboard the 
moor<*d vessel, on being awakened by 
the impact of the colli.sinn. made a 
<‘asual inspeetion and on discovering 
no damage went back to slet*p.— 
Eclipse Lighterage & Transportation 
Co. V. Cornell Steamboat Co., N.V., 
242 P. 927, 165 C.C.A. 515. 

21. U.S.—Brady v. The Bendo, D.C. 
Va., 44 F. 429. 

22. IT.S,—Huckman v. The Five 
Boys. n.C.N.Y., 20 F.Cas.No.l2,] 07. 

23. IT.S.—The We.st Cherow, D.C. 
Va., 276 P. 5S5—The Boxleaf, D. 
C Va., 265 F. 803—The Bertha, D.C. 
Va., 244 P. 319. 

11 C.J. p 1086 note 4. 

24. U.S.—The Pelotas, D.C.La., 21 P. 
2d 2.36—The PiUslon. DC.N.Y., 279 
P. 128. atrirmed, C.C.A., The City 
of Chester. 279 F. 129—The Jason, 
DC.Va., 257 F. 438, affirmed, C.C. 
A., The llesperos, 271 P. 951. 

11 (\.T. p 1086 note 9. 

Requiring extraordinary risk 

A ves.scl anchoring, without neces¬ 
sity. in too close proximity to one 
previously anchored is not in a posi¬ 
tion to require the latter to incur 
extraordinary risks during a storm 
in order to avoid a collision.—The 
Ribslon, D.C.Va., 199 F. 979—The 
Juniata. D.C.Va., 124 F. 861. 

Parting cable or dragging anchor 

(1) A vessel should not anchor so 
near that, if she parts her cable or 
drags her anchor in a storm, she 
cannot keep clear.—The Pelotas, D.C. 
La., 21 P.2d 236—The W. I. RadclifTe, 
D.C.N.Y., 6 F.Supp. 782—The Box- 
leaf, D.C.Va., 265 F. 803—The Jason, 
D.C.Va., 257 F. 438, affirmed, C.C.A., 
The Hesperos, 271 F. 951—11 C.J. p 
1086 note 11. 


(2) Accordingly a .sailing ve.ssel, 
which anchored with only one anchor 
within two ship's lengths of a steam¬ 
ship already at anchor, and which 
dragged her anchor, was held to be 
solel.v at fault, for collision.—The 
Boxleaf, supra. 

(3) In a particular ease a decree 
tlndiiig a steamship in fault for a 
collision caused by dragging Iut an¬ 
chor during a high wind and drift¬ 
ing against another anchored vesstd 
was held to b(‘ supported by the evi¬ 
dence.—The jlespero.s. C.C.A.Va.. 271 
F. 951. affirming. D.C., The Jason, 
257 F. 438 

25. IT.S —The IVlota.s D.C.La., 21 F. 
2d 236—The West Cherow, DCVa., 
276 F 585. 

11 C.J p 1086 note 4 

26. IT.S.—William I^yall Shipbuild¬ 
ing Co V. U. S, CC.A.N.Y., 31 F. 
2d 937. reversing. DC., 10 F,2d 620. 

Moving under engine power 

Where a collision belw<‘en two an¬ 
chored vi'ssels was due to the* first 
anehoring vessel’s riding forward 
against the tide so as to override 
her own anchor chain, under tin* 
power of her own engines, she was 
solely at fault, rallnT than the other 
vessel involved which came lo an- 
ehor in the vicinity later—William 
Lyall Shipbuilding Co. v. IT. S., C.CT, 
A.N.y., 31 F.2d 937, reversing, D.C., 

10 F.2d 620. 

27. U.S.—The Charles Hubbard, 
Mich., 229 F. 352, 143 C.C.A. 472. 

28. U.S.— The Pelotas, D.C.La., 21 
P.2d 236—The W. I. RadclifTe. D. 
C.N.Y.. 6 F.Supp. 782—The Pitta- 
ton. D.CN.Y., 279 F. 128, affirmed, 
C.C.A., 279 F. 129. 

11 C.J. p 1086 note 6. 
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anchored near hcr;^^ but, if a collision can be 
avoided by paying out more chain or dropping an¬ 
other anchor, the vessel failing to exercise such 
ordinary naulical precautions is in fault.^^^ 

§ 80. Vessels at Anchor 

Fault determines the question of liability In collisions 
between vessels at anchor and other vessels. 

Where both the moving and the anchored vessel 
are at fault, they may both be held liable for the in¬ 
jury resulting from the collision.31 

Fault of moving vessel see infra § 81. Fault of 
\essel at anchor see infra § 82. 


§ 81. - Duty of Moving Vessel 

a. In general 

b. Navigating over anchorage grounds 

a. In General 

It is the duty of a moving vessel, if reasonably pos¬ 
sible, to avoid collision with an anchored vessel. 

The general rule of the maritime law now is that, 
as between a vessel at anchor, observing the pre¬ 
cautions required by law, and a moving vessel, it 
is the duty of the moving vessel to avoid collision 
if it can be done by the exercise of reasonable care 
and skill ,22 jg consistent with her own 

safcly,^^ taking into consideration the effect of 


29. U.S.—The Juniata. D.C.Va., 124 
F. 861—The Queen of The Eist. D. 
r.N.Y., 20 P.Cas.No.ll.r)06. 4 Hen. 
103. 

30 . IT.S.—The Boxleaf, D.C.Va,. 265 
F. 803—The Jason. D.C.Va.. 257 F. 
438. affirmed. C.C.A., The He.speros. 
271 F. 961. 

11 C.J. p 1086 note 6. 

31. U.R.—The Southern Croa.s, C.C. 
A.N.Y.. 93 F.2d 297—The Chester 
O. Swain, C.C A.N.Y., 76 F.2d 890— 
The De Coq. D C Da., 10 F.2d 2*16— 
The TunBU.s. O.CA.N.V.. 6 F.2d 66 
—The Libby Maine. DC.Wash. 3 
F.2d 79—The Lehigh, D.C.N.Y., 15 
F.Supp. 42B, afflrined. C C.A . 84 F. 
2d 1002—llaug V. V, S., D C.Wa.sh., 
6 F.Supp. 418—The Mexico Muru, 
D.C.WaHh., 270 F. 800—The llen- 
peros, CC.A.Va., 265 F. 921, modi¬ 
fying, D.C., 252 F. 858. certiorari 
denied Sandaa v. U. S., 40 S Cl. ,587, 
253 U.S. 497, 64 L.Ed. 10.31-The 
.1. L. Miner, C.C.A.Mieh., 260 F. 901 
—The Irishman, D.C.Va.. 259 F. 
301. 

Divinion of damages for mutual fault 
see infra fi 186. 

32. T7.S.—Interlake S. S. Co. v. 
Great Lakes Trnn,sil Corporation, 

C. C.A.N.Y., 89 F.2d 694, reversing, 

D. C\, The 1*. E. Crowley, 16 F.Supp. 
841, certiorari denied Great Lakes 
Transit Corporation v. Interlake S. 
S. Co., 58 S.Ct. 26. 302 U.S. 706— 
The Chester O. Swain, C C A.N.Y.. 

76 F.2d 890—The Perseverance, C. 

C. A.N.Y., 63 F.2d 788, certiorari de¬ 
nied Cornell Steamboat Co. v. Lav¬ 
ender, 53 set. 692. 289 U.S. 744, 

77 L.Ed. 1490—The Virginia, C.C.A. 

NY. 25 F.2d 623, certiorari denied 
Pan American Petroleum & Trans¬ 
port Co. V The Virginia, 49 S.Ct 
13. 278 U.S. 610, 73 L.Ed. 535—The 
lVrac*v<*rancc*, C C.A.N.Y., 11 F.2d 

527—The- Libby Maine, D.C.Wash., 
3 F 2d 79—The Mishawaka, D.C. 
Me., 10 F.Supp. 722—The Barclay. 

D. C.N.Y., 9 F.Supp. 480—Haug v. 
U. S., D.C.Wash., 6 F.Supp. 418— 


The Prudenee, C.C.A.Pa., 292 P. 
371—The Pori Carbon, D.C.N.Y., 
291 F. 277—The E. S. Atwood, C.C. 
A.N.Y., 289 F. 737—The Gulf of 
Mexico. C.C.A.N.Y.. 281 F. 77— 

Compania De Navegacion Interior, 
S. A. V. Boston-Vlrginia Transp. 
Co., C.C.A Tex., 278 F. 868—The 
Shlnsei Maru, D.C.Va., 266 F. 548 
—The O'Brien Bros.. D.C.N.Y.. 252 
F. 185—The George W. Elder, Or., 
249 F. 956, 162 C C.A. 154—The 
Pocahontas, N.Y., 235 F. 116, 148 
C.(\A. CIO, revc‘rsina, D.C., The 
Pocohuntas, 217 P. 135. 

11 C.J. p 1086 note 13, p 1087 note 
17, p 1089 note 64. p 1090 note 69. 

Tow dilllcalt to steer imposes on 
her tug a greater dul> of rare to 
avoid <‘o11ision with a vessel at 
anchor.—The E. S. Atwood, C C.A N. 
Y.. 289 F. 737. 

Vessel held not at anchor 

A steamer which dropped her an¬ 
chor but continued full speed ahead 
in the course of her maneuvers to 
secure a position where .she could be 
eoa1i‘d is not, as regards olbcr mov¬ 
ing vessels in the vicinity, a vessel 
at anchor within the meaning of the 
text rule.—The City of Erie, D.C. 
Ohio. 260 F. 259. 

Small slse of anchored vessel 

Where rowboat was anchored, and 
juiik overturning it was moving, 
rowboat was favored vessel, notwith¬ 
standing it was much smaller.— 
Lewis V. Jones, C.C.A.Va., 27 F.2d 72, 
eerliorarl denied 49 S.Ct. 32. 278 U.S. 
634, 73 L.Ed. 551. 

Speed 

(1) Ferryboat hearing bells of 
.steamship anchored in fog was 
bound to proceed at speed enabling 
ferryboat to stop within distance she 
could see ahead.—The Providence, C. 
C.A.N.Y.. 67 F.2d 865, affirming, D.C., 
3 F.Supp. 461. 

(2) Pilot was held negligent In 
proceeding down river at full speed 
until within one thousand feet of 
anchored vessel, with anchor lights 
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burning brightly.—The Boston Maru. 
C.C.A.Or., 20 P.2d 508. 

(3) A steamship traveling at a 
rate of eight knots over ground or 
nine and one-half knots through the 
water during a dense fog, when her 
viHiinllty was about two hundred 
tifty feet, was at fault for colliding 
with an anchored vessel.—The 
Southern Cross, C.C.A.N.Y., 93 F.2d 
297. 

Inevitable accident 

The blowing out of a fuse, causing 
the electrical steering gear of a sub¬ 
marine to become inoperative and the 
vessel to swing with the tide and 
i*ome into collision with an aneliored 
barge, was held not to establish the 
defense of inevitable accident, whnre 
the vessel was suddenly put up 
against a strong running flood tide, 
throwing on the steering apparatus 
a load too great for the fuse to car¬ 
ry.—U. S. V. King Coal Co., C.C.A. 
Cal., 5 F.2d 780. 

VeBsela anchored in improper place 

Tbe rule stated In the text applies 
notwithstanding the anchored vessel 
IS anchored at an improper place.— 
The Vera. D.C.Mass., 224 F. 998, af¬ 
firmed 226 F. 369, 141 C.C.A. 199, 
amended 229 F. 657, 144 C.C.A. 17— 
11 C.J. p 1090 note 69. 

33. U.S.—Interlake S. S. Co. v. 

Great Lakes Transit Corporation, 

C. C.A.N.Y., 89 F.2d 694. reversing, 

D. C.. The P. E. Crowley, 16 F.Supp. 

841, certiorari denied Great Lakes 

Transit (Corporation v. Interlake S. 

S. Co.. 58 S.Ct. 26, 302 U.S. 706— 

The Perseverance, C.C.A.N.Y., 63 F. 

2d 788, certiorari denied Cornell 

Steamboat Co. v. Lavender, 53 S.Ct. 

692, 289 U.S. 744, 77 L.Ed. 1490— 

Dahlmer v. Bay State Dredging & 

Contracting Co., C.C.A.Mass., 26 F. 

2d 603—The Hesperos. C.C.A.Va.. 

265 F. 921, modifying, D.C., 252 F. 

858, certiorari denied Sandaa v. U. 

S.. 40 S.Ct. 587, 253 U.S. 497, 64 L. 

Ed. 1031. 

11 C.J. p 1089 note 54. 
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wind and current and such contingencies of naviga¬ 
tion as may reasonably be anticipated.-*^ 

The rule is applied with great strictness when the 
vessel at anchor is in a proper place; in such case 
the presumption of fault lies against the vessel in 
motion,but no such presumption exists where 
a vessel is anchored in an improper placc.^® 

If the fault in anchoring in a channel does not 
contribute to the collision, and the collision is caus¬ 
ed solely by the negligence of the moving vessel, 
the latter alone may be liablc.^*^ In the absence of 
fault on the part of the moving vessel, she is not, 
of course, liable for a collision with an anchored 
vessel. 3 8 

b. Navigating over Anchorage Grounds 

Vessels navigating over anchorage grounds must take 
precautions to avoid collisions with vessels at anchor or 
conning to anchor. 

As between vessels at anchor or seeking anchor¬ 
age in.' and vessels navigating across, anchorage 
grounds, the prior right is in those at anchor or 
seeking anchorage,39 for ordinarily vessels should 
not use the anchorage grounds for jnirposes of nav¬ 
igation.Moreover, a vessel navigating over an¬ 
chorage grounds takes the risk of determining 


§ 82 

whether other vessels which she finds are navigat¬ 
ing or at anchor, and when such other vessels are 
in no fault she alone is responsible for the results 
of her mistake in that particular.^^ 

§ 82. - Duty of Anchored Vessel 

a. In general 

b. Place of anchorage 

a. In General 

An anchored vessel may be required to take reason¬ 
able precautions to avoid collisions with other vessels. 

A vessel at anchor must take proper precautions 
to advise other vessels of her position, must see 
that she is not thrown, by the force of a storm, 
which she should have anticipated, into collision 
with other vessels in the vicinity,^^ mid must do 
nothing to embarrass other vessels in their efforts to 
avoid hcr.44 jp case of threatened collision by 
reason of other vessels bearing down on her, an 
anchored vessel may be required to adopt such 
means to avoid the collision as can be taken with¬ 
out extraordinary risk.^f* For example, an anchor¬ 
ed vessel in such situation may be required to shift 
her position as soon as possible,^® by the use of her 
helm or sails,^^ by moving forward on her chains^® 


34. TT.S.— The (iulf of M«‘Xko, C.C. 
A.N.y., 2H1 F. 77. 

11 C.J. p 1087 note 17. 

35 . iT.p—The MiKhawaka, D C.Me., 
10 F.Supp. 722. 

11 C.J. p 1087 note 14. 

Damagre to other anchored veeeels 
A niovinK Hteamer, which wa.s at 
fHult in a <M)lllMion with an anchored 
vessel was h<*ld liable for injuries 
to othi«r anchored ve.ssels, caused by 
the breaking of the aneh(»r chain of 
the first ves.sel, which drifted down 
on the ebb tide and fouled the othem. 
—The Gulf of Mexico, C.C.A.N Y., 
281 F. 77. 

30. U.S.— The Lehif?h, D.C.N.Y., 12 
F.Supp. 75—The llesperos, C.C.A. 
Va., 26r» F. 031. inodlfyiTiK, D.C., 
252 F. 858, certiorari denied San- 
daa V. U. S.. 40 S.Ct. 587, 253 U.S. 
497. 64 U.Ed. 1031. 

11 C.J. p 1088 note 42. 

37. U.S.—Inlerlake S. S. Go. v. Great 

Lakes Transit Corporation, C.C.A. 
N.Y.. 89 F.2d 694, reversing. D.C.. 
The r. E. Crowley. 16 F.Supp. 841. 
eertitirari denied Great Lakes 
Transit Corporation v. Interlake S. 
S. Co.. 68 S.Ct. 26. 302 U.S 706, 82 
L.Ed. 545—The Perseverance, C.C. 
A.N.Y., 63 F.2d 788. certiorari de¬ 
nied Cornell Steamboat Co. v. Lav¬ 
ender. 53 S.Ct. 692. 289 U.S. 744, 77 
L.Ed. 1490. 

11 C.J. p 1089 note 68. 


38. U.S—The Lehigh, D.C.N Y.. 12 
F.Supp 75—The Sosua. D C.Pa., 
271 F. 772. 

39. I'.S.—The Mexico Maru, D.C. 
Wasli , 270 F 800. 

11 CJ. p 1087 note 18 

40. U.S—The Paris. D.C.N. Y., 37 F. 
2d 734, anirnied, C.C.A., 44 F 2d 
1018. 

11 C.J. p 1087 note 19. 

SzcesBlve speed 

(1) A vessel navigating across 
anchorage grounds at an excessive 
rate of speed during a fog is at fault 
when .she collides with an anchored 
vessel.—The Mexico Maru, D.C. 
Wash. 270 F. 800. 

(2) A vessel, moving at a speed of 
twelve knots an hour over an anchor¬ 
age ground where numerous lishing 
boats were at anchor, was held to be 
at fault for a collision witli one of 
them.—Haug v. U. S., D.C.Wash., 5 
F.Supp. 418. 

41. U.S.—The Paris, D.C.N.Y., 37 F. 
2d 734. afllrmed, C C.A., 44 F.2d 
1018. 

11 C.J. p 1087 notes 20, 21. 

48. U.S.—The Chester O’Swain, C.C. 
A.N.Y., 76 F.2d 890—The Libby 
Maine. D.C.Wash., 3 F.2d 79—The 
Lehigh, D.C.N.Y., 12 F.Supp. 75— 
Haug V. U. S., D.C.Wash., 5 F.Supp 
418—The Sosua, D.C.Pa., 272 F. 
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772—The Mexico Maru, D.C.Wash., 
270 F. 800. 

11 C.J. p 1087 note 22. 

43. tT.S.—Tlie Bertha, D.C.Va., 244 
F 319. 

Bnddcu storm 

That a .storm arose suddenly is no 
excuse wluTc the eireumHlance.s were 
Mieh that the anchored ves.Mel should 
have arilieipated such storm.—The 
Bertha. D.C.Va., 244 F. 319. 

44. U.S.—Vandewater v. Wcstervelt, 
D.C.N.Y., 28 F.CaH.No.I6.846a. 

11 C.J. p 1087 note 26. 

4&. U.S.—The Tungus, C.C.A.N.Y., 5 
F.2d 66—The Baltimore, C.C.A. 
Mass., 283 F. 728, reversing, Df*, 
265 F. 409—The West Cherow, DC 
Va., 276 F. 58.5—The Bacchus. DC 
Va.. 267 F. 468—The lrl.shmaii. D.C. 
Va., 259 F. 301. 

46. TT.S.—The Tungus. CC.A.N.Y., 5 
F.2d 66—The Baltimore, CC.A. 
Mass., 283 F. 728, reversing, D.C., 
265 F. 409—The Irishman, D.C.Va., 
259 F 301. 

11 C.J. p 1087 note 30. 

47. U.S.—The Sapphire v. Napoleon 
TIT. Cal., 11 Wall. 164, 20 I-..Ed. 127. 

11 C.J. p 1087 note 28. 

4a U.S —The Baltimore, C.C.A. 
Mass., 283 F. 728, reversing, D.C., 
265 F. 409—The West Cherow, D. 
C.Va.. 276 F. 585. 
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or by paying out chain.^® An anchored vessel is at 
fault in ordering a lighter moored alongside to be 
cast off before her tug can get her under control.^o 
On the other hand, an anchored vessel is not re¬ 
quired to assume extraordinary risks in order to 
avoid a collision with another vessel,may not be 
guilty of contributory negligence simply because she 
is in a helpless condition,52 and is not liable if not 
guilty of negligence contributing to the collisionA^ 
An anchored vessel is under no duty to anticipate 
and provide against the faults of another vessel;^^ 
when not otherwise at fault, is not required to an¬ 
ticipate all possible movements of an approaching 
vessel ;55 and is not required to contemplate the 
probability that an approaching vessel is disabled or 
out of control.**® Accordingly, an anchored ves¬ 
sel’s failure to take measures to avoid the collision 
is not a fault where there was no reason to antici¬ 
pate danger until too late to prevent the accident,5^ 
or where it does not appear that action on her part 


would have availed to prevent the threatened col¬ 
lision,® 8 or where any action taken to avoid a col¬ 
lision would only increase the danger thereof.®* 
Where under existing weather conditions vessels 
are properly anchored in anchorage grounds, they 
are not liable for a collision which results from a 
sudden and unexpected storm.®® Ordinarily, an 
anchored vessel need not buoy her anchor,®^ and is 
not required to ring a bell or show a torch where 
this is not prescribed by the rules,®* and twenty- 
five fathoms is not necessarily an unreasonable 
length of chain for a scow.®® An anchored vessel 
is not at fault for failing to veer her chain, in the 
absence of circumstances calling for such action, 
until a moment before the collision.®^ 

b. Place of Anchorage 

(1) In general 

(2) Local regulations 


49. TT.S.—The Tunprus, C.C.A.N.Y., 6 
P.2d 66. 

11 C.J. p 1087 note 29. 

PaylnflT out less chain than was re¬ 
quired under particular oirfumatance 
was held to constltuto a fault on the 
part of an anchored ve.sHel.—The 
Tungus, C.C.A.N.Y., 5 F.2d 66. 

GO. 17.S.—Rusted v. Nicaragua Mail 
Steam Navigation & Trading Co., 
D.C.N.Y.. 56 F. 1022. 

51. IT.S.—The Newa, C.C.A.Va., 267 
F. 115, affirming, D.C., The Djeris- 
sa. 258 F. 94 9. 

Danger from drifting vessel 

U.S.—The Newa. C.C.A.Va., 267 P. 
116, affirming, D.C., The DJcrlssa, 
258 F. 949. 

62. U.S—The Martha Davia, D.C. 

Cal., 94 F. 559. 

11 C.J. p 1088 note 33. 

53. U.S.— Tnterlakc S. S. Co. v. 
(Treat Lakes Transit Corporation, 

C. C.A.N.Y., 89 P.2d 694, reversing. 

D. C., The P. E. Crowley. 16 F.Supp. I 
841, certiorari denied Great Lakes 
Transit Corporation v. Interlake S. 
S. Co., 68 set. 26. 302 U.S 706— 
The Perseverance, C.C^A.N.Y., 63 F. 
2d 788, certiorari denied Cornell 
Steamboat Co. v. Lavender, 53 S.CH. 
692, 289 U.S. 744, 77 L Ed. 1490— 
The Mabel. C.C.A.N.Y., 36 P.2d 731 
—The Mishawaka. D.C.Me., 10 F. 
Supp. 722—The '"itv of Richmond, 
D.C.Md., 266 F 722—The Barge 
123. D.C.Mass., 250 P. 476. 

11 C.J. p 1087 note 31. 

64. U.S.—The Beaverton, D.C.N.Y., 
273 P. 539. 

11 C.J. p 1088 note 32. 

65. U.S.—The Ceylon Maru. D.C.Md., 
266 F. 396, reversed on other 
grounds, C.C.A., Tho Jeannette 
Skinner, 281 F. 638. 


56. U.S.—The Beaverton, P C.N.Y.. 
273 F. 539—The Ceylon Maru. D.C 
M(l., 266 F. 396, reversed on other 
grounds. C.C.A.. The Jeannette 
Skinner. 281 F. 538. 

Holding place 

Tt is the business of an anchored 
vessel to hold its place, so long as 
there is any douiit as to what an ap¬ 
proaching vessel might do.—The 
Ceylon Maru, D.C.Md., 266 F. 396. re¬ 
versed on other grounds. CCA., The 
Jeannette Skinner. 281 F. 538. 

Faying out chain 

An anchored vessel was not at 
fault for failure instantly to pay out 
chain on the approach of a vessel 
whose steering gear would not work. 
—The Ceylon Maru, D.C Md., 266 F 
396, reversed on other grounds, C.C 
A., The Jeannette Skinner, 281 F. 538. 

67. U.S.—The Barge 123, D.C.Mass., 

250 F. 476. 

11 C.J. p 1088 note 34. 

58. U.S.—The Mishaw^aka, D.C.Me., 

10 F.Supp. 722. 

Slackening anchor cable 

Whrre steamer’s single anchor did 
not hold, and she drifted toward 
b.nrge, with which she collided, it 
was held that barge was not at 
fault in falling to slacken further 
her anchor cable, where it did not 
appear that even if she did so the 
slack would have been taken up.— 
The Barge 123, D.C.Mass., 250 F. 476. 

69. U.S.—The Barge 123, supra. 
Raising anchor 

An anchored barge which saw 
that steamer’s anchor was not hold¬ 
ing and noticed that steamer was 
drifting down on her, was not at 
fault for failure to raise her own 
anchor and drift leeward, where it 
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would have taken some time to raise 
anchor, and heaving in would have 
brought barge nearer to steamer, 
and barge, if ,set adrift, might have 
gotten into other difficulties.—The 
Barge 123, supra. 

60. U.S.—The William J. Dickey, D. 
C.N.Y., 7 F.Supp. 308. 

Warning of storm InsuJIlclent 

In determining whether light oil 
barges were properly anchored in an¬ 
chorage grounds by single an<*hor, 
forecast of “local thunder showers 
tonight” was held not to be suffi¬ 
cient warning of heavy rain and gale 
which rose to velocity of sixty-nine 
miles per hour.—The William J. 
Dickey, supra. 

Proper and customary anchoring 

In calm weather and In absence of 
storm warning, tying two light oil 
barges securely side by side in an- 
t chorage grounds in eighteen feet of 
water, and dropping single two thou¬ 
sand pound anchor, so that barges 
tailed in tide on thirty fathoms of 
anchor chain, was held to be a prop¬ 
er and customary way of anchoring 
barges.—The William J. Dickey, su¬ 
pra. 

61. U.S.—Baxter v. International 
Contracting Co., D.C.N.Y., 66 F. 
250. 

62. U.S.—The Minnie, D.C.Va., 87 P. 
780—The Howard B. Peck, D.C. 
Conn., 48 F. 334. 

Lights and signals generally see in¬ 
fra 99 93-106. 

63. U.S.—Baxter v. International 
Contracting Co., D.C.N.Y., 66 F. 
260. 

64. U.S.—The Gulf of Mexico, C.aA. 
N.Y., 281 P. 77. 
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(1) In General 

The place of anehoraoe muct be aelected with care 
and mutt not be such as to constitute the anchored ves¬ 
sel an obstruction to navigation. 

Extreme caution should be exercised with respect 
to the selection of the place of anchorageand 
under an act of congress, which probably only em¬ 
phasizes the previously existing maritime law,®® it is 
unlawful to anchor vessels or other craft in naviga¬ 
ble channels in such a manner as to prevent or ob¬ 
struct the passage of other vessels or craft.®’^ Un¬ 
der this statute a vessel may be at fault for anchor¬ 
ing in a channel at a place where her presence im¬ 
perils other vessels or requires more than ordinary 
skill in their navigation, and particularly during 
fogs and storms ;®® but a vessel is not to be held in 
fault for anchoring in a much frequented channel 
in a dense fog if she cannot safely proceed.®® On 
the other hand, if a vessel anchors at a point in a 
channel where, notwithstanding such anchorage, 
other vessels, navigated with the care which the sit- 


§ 82 

nation requires, can safely pass, then she has nei¬ 
ther violated the statute, nor rendered herself lia¬ 
ble under the general rules applicable to navigation, 
even though to a certain extent she has obstructed 
the channel.'^® 

When compelled by necessity to anchor in a fair¬ 
way, as she may lawfully do, as in the case of a 
dense fog or stress of weather, or where she is 
disableda vessel must, if possible, so locate her 
anchorage as to avoid danger,take due precau¬ 
tions to apprise approaching vessels of her posi¬ 
tion,and move to a proper place as soon as pos- 
siblc.*^^ So, she must move out of the way to let 
vessels pass if necessary because of her obstruc¬ 
tion to navigation.75 It is a fault to anchor in a 
frequented channel even in a fog, when a safer 
place is at hand which can be easily reached,^® 
although this must be left largely to the sound dis¬ 
cretion of the master, and if he deems it unsafe to 
attempt to move out of the fairway, it is not a fault 
to anchor there, especially where the channel is a 


65. IT.S—The Lrhigh, D C N.Y., If, 
P.Supp. 425, affirmed, OC.A., 84 F. 
2d 1002. 

11 C.J. p 1088 note 36. 

66. U.S.—The Caldy, DC.Md. 123 F. 
802, affirmed 153 F. 837, 83 CCA. 
10 . 

11 C.J. p 1088 note 39. 

67. U.S.—The Southern Cro.ss, C.C 
A.N.Y., 93 F.2<1 297- The Lehigh, 
1).(\N.Y., 15 F.Supp. 425, affirmed, 
CC.A., 84 F.2d 1002 -The Lehigh, 
D.t^.N.y., 12 FSiipp. 75—The So- 
Hiia, DC Fa.. 271 F. 772. 

11 C.J. p 1088 note 40. 

Xothod of anchoring*; movementa of 
▼OBsel 

The prohibition of thi.s .statute ex¬ 
tends not only to tin* netual u.sc of 
the channel a.s a i»lace to be at ri'st 
but to the method of ariflioring: and 
the moverrn*nl.s of the vesst-l when 
controlled or affec'ted by her anchor. 
—The Hp.spero.s, C (\A.Va,, 265 F. 

921, modifying, 1> C., 252 F. 858. c*er- 
tiorari denied Sandaa v. U. S., 40 S. 
Ct. 687. 253 U.S. 497, 64 L.Fd. 1031. 

68w U.S.—The Ijiinon. C.C..\.Mass.. 
35 F.2d 730—The Weleombe, D.C. 
N.Y., 19 F.Supp. 874—The City of 
Norfolk. C.C.A.Va.. 266 F. 641, af¬ 
firming, D.C., 248 F. 780. certiorari 
denied Chesapeake .S. S. Co. of Bal¬ 
timore City V. Hand, 40 S.Ct. 584, 
263 U.S. 491. 64 L.Kd. 1028. 

69. U.S.--The Soeony No. 9. C.C.A. 
N.Y., 74 F.2d 23.3—The El Monte, 
Tex., 252 F. 69, 164 C.C.A. 171, cer¬ 
tiorari denied Southern Pacific Co. 
V. Stag Line, 39 S.Ct. 11, 248 U.S. 
673. 63 L.Ed. 427—The City of Nor¬ 
folk. D.C.Va., 248 F. 780, affirmed. 


C.(^ A., 266 F 611. <*ertiorari de¬ 
nied 40 set. 584. 253 U.S. 4 91. 64 
LEd. 1028- The H F. Diiriork. 
Ma.s.s., 77 F 226, 23 C.C.A. 123. 

Another ctatement of rule 

“The statute wa.s intended a.s an 
explicit legislative statement that the 
dominant use of channels is for pas¬ 
sage, and not anchorage, and it does 
not permit a vessel to anchor volun¬ 
tarily in a channel, when her pres- 
<‘nee there imperils other vessels, or 
reiiuires more than ordinary .skill or 
care in their navigation."—The Cit> 
of Norfolk. CC.A.Va., 26C F. 641. 644. 
645, affirming. D.C, 2IS P 780. cer¬ 
tiorari denied Che.sapeaki* S. S. <\). of 
Baltimore City v. Hand, 40 S.Ct. 584, 
253 U.S. 491, 64 L.Ed. 1028 

Knowledg‘e of masters 

“Ubviou.sly masters of ves.sels are 
charged with knowledge that the 
coming of fogs or storms may make 
an anchored vessel an obstruction, 
when It would not be in fair weather." 
—The City of Norfolk, supra. 

70. U.S.—Dahlmer v. Bay Stale 
Dredging & Contracting Co., CC.A. 
Ma.ss., 26 F.2d 60.3—The Boston 
Maru, C.C.A.Or., 20 P" 2d 508—The 
Le Coq, irCLa, 10 F.2d 246. 

11 C.J. p 1089 note 55. 

Ontslde of anchorage grounds 

That a vessel anchors outside of 
anchorage grounds may not, by mere 
reason of that fact, constitute her an 
obstruction to navigation so as to 
render her at fault for collision with 
another vessel.—The Kathleen Tracy, 
D.C.N.Y., 296 F. 711, affirmed, C.C.A., 
Price V. The Kathleen Tracy, 296 F. 
713. 


71. U.S—The Providence, C.C.A.N. 
Y., 67 F.2d 865. affirming, D.C.. 3 
F.2d 461. 

IJ C.J. p 1088 note 45. 

72. U.S.—The Providence, supra, 
n C.J. p loss note 46. 

Place proper or not Improper 
IT.S. —The Providence, C.C.A N.Y.. • 67 
F 2d 865, affirming, D 3 F.Supp. 
46J—The Sea King. C C.A.N.Y., 29 
F.2(l 6, niodiOing, DC., 14 P.2d 
684. 

Place Improper 

Anclionng a ves.sel three hundred 
and eight v-nlnf‘ feet long in such 
manner that her eiitin* length was 
permitt<*d to extend across a channel 
six hundn*d feet wide, was held to 
be improiier—The H* r peros, C.C.A. 
Va.. 265 F. 921, inndifying, D.C., 2B2 
F. 858, certiorari denied Sarulaa v. 
U. S., 40 S.Ct. 687. 253 U.S. 497, 64 
T^.Ed. 1031. 

73. IT.S —The Providence, D.C.N.Y., 
3 F Supp. 461, affirmed, CC.A., 67 
F.2d 865—The ile.speros, (\C.A.Va., 
265 F. 921, niodifying. D.C, 252 F. 
8.58, certiorari denied Sandaa v. U. 
S.. 40 S.Ct. 587, 253 U.S. 497, 64 L. 
Ed. 1031. 

n CJ. p 1088 note 47. 

74. U.S.—-The Scioto. DC.Me., 21 P. 
Cas.No 12.508, 2 Ware 360. 

Me.—Knowiton v. Sanford, 82 Me. 
148, 62 Am.D. 649. 

75. U.S.—The Lucy D., D.C.N.T., 21 
F. 142. 

76. U.S.-The Persian, N.Y.. 181 P. 
439, 104 CC.A. 187, reversing, D.C., 
159 F. 788. 

11 C.J. p 1089 note 60 [a]. 
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wide one.77 At any rate unless the necessity is 
great, a vessel should not anchor in a fairway 
where vessels are not accustomed to anchor,*^® or 
dangerously near the channel^® This is especially 
true where anchorage grounds are readily accessi¬ 
ble.*® 

A vessel at fault for having anchored at an im¬ 
proper i)lace may be liable in whole or in part for 
collision with a moving vessel to which such fault 
contributed,*^ although she so anchored with the 
permission of the proper authorities.*^ 

In ividc channels. In a channel four or five miles 
wide vessels are not required to anchor near the 
sides.** 

(2) Local Regulations 

There must be compliance with local regulations es¬ 
tablishing anchorage grounds. 

Local regulations establishing anchorage grounds 


arc valid and enforceable and must be complied 
with;*4 and where the secretary of war has not 
designated anchorage grounds as authorized under 
a federal statute, a vessel is protected when she an¬ 
chors in the usual and customary anchorage 
grounds designated by a local ordinance.** Ves¬ 
sels anchoring in a fairway outside such anchorage 
grounds are generally held in fault,*® and must 
take the consequences of their own unlawful acts.**^ 
However, circumstances may exist which would jus¬ 
tify or excuse a vessel in anchoring outside the lim¬ 
its of the anchorage grounds prescribed by the lo¬ 
cal authorities, as where the anchorage grounds are 
fully occupied,** or where the vessel is not in a 
fairway,*® or where the buoys marking the outer 
limits cannot be seen in a prevailing fog,*® or where 
the regulations are not generally observed®^ or the 
vessel has been allowed by the harbor master to lie 
in her berth for some time without molestation,®* 
or where, being anchored by a licensed pilot, her 


77 . U.S.—The Providence, D.CI.N.Y., 
3 F.Supp. 4C1. affirmed, C.C.A.. 67 
F.2d KCri 

11 C.J. p 1089 note 51. 

78 . U.S.—The City of Chattanooga. 
C.C.A.N.Y., 79 F.2d 23—The Per- 
aeveranoe, C C A.N.Y., 63 F.2d 788, 
certiorari denied Cornell St<*jirnl>o{it 
Co. V. I^avender, 53 S Ct. 692, 289 
IT.S. 744, 77 L.Ed. 1490—The Le¬ 
high, D.C.N.Y., 15 FSupp. 425, af¬ 
firmed. C.C.A., 84 F.2d 1002. 

11 C.J. p 1088 note 37. 

Position must be Jnstifled 

A vesHCl anchoring In the fairway 
of a channel must justify her posi¬ 
tion therein.—The Southern Cross, C. 
C.A.N.Y.. 93 F.2d 297. 

Vso by other veeeele 

That other vessels are not accus¬ 
tomed to navigate over the particu¬ 
lar part of a fairway where a vessel 
is anchored is no excuse.—The (^ity 
of Chattanooga, C.C.A.N.Y., 79 F.2d 
23. 

79. U.S.—The Lehigh. D.C.N.Y., 12 
F.Supp. 75. 

11 C.J. p 1088 note 38. 

That other veeeele passed immaterial 

That other vessels have success¬ 
fully passed an anchored vessel is 
no excuse, where she is anchored so 
close to the channel as to obstruct 
the passage of other vessels without 
actually preventing their passage.— 
The Lehigh, D.C.N.Y.. 12 F.Supp. 75. 

80 . U.S.—The Southern Cross, C.C. 

A.N.Y., 93 F.2d 297—The City of 
Chattanooga, C.C.A.N.Y., 79 P.2d 

23—The Lehigh. D.C.N.Y., 15 F. 
Supp. 425. affirmed, C.C.A., 84 F.2d 
1002. 

Sudden fog 

Steamtug anchoring in narrow 
channel in fog in vicinity of safe 


anchorage was held at fault in re¬ 
sulting collision. notwithstanding 
that fog came up suddenly.—The Le¬ 
high, supra. 

Few hundred yards from grounds 

Anchoring a vessel in the fairway 
of a channel, in the absence of an 
emergency, when there was an an¬ 
chorage ground but a few hundred 
yards away, and nothing to prevent 
her from reaching it, was an ob- 
stru<‘tion to navigation and a fault 
helping to bring about a collision 
with a moving vessel.—The Southern 
Cross, C.C.A.N.Y., 93 F.2d 297 

81. U.S.—The Lehigh,. D.C.N.Y., 15 

F.Supp. 425. affirmed, C.C.A., 84 F. 
2d 1002--The Lehigh, D.C.N.Y., 12 
F.Supp. 75—The He.speros, C.C.A 
Va., 265 F. 921, modifying, D.C., 
252 F. 858, certiorari denied Sandaa 
V. U. S., 40 S.Ct. 687, 253 U.S. 497, 
64 L.Ed. 1031. 

11 C.J. p 1088 note 43. 

88. U.S.—Merritt & Chapman Der¬ 

rick & Wrecking Co. v. Cornell, 
Steamboat Co., N.Y., 185 F. 261, 107 
C.C.A. 367, affirming, D.C.. 174 F. 
716, certiorari denied 31 S.Ct. 720, 
220 U.S. 617, 55 L.Ed. 611. 

83. IT. S.—The Ann J. Trainer, Va., 
152 F. 1021, 82 C.C.A. 332. 

11 C.J. p 1089 note 52. 

84. U.S.—The Amlral Cecille, D.C. 
Wash.. 134 F. 673. 

11 (\J. p 1090 notes 56, 57. 

Channels 

Prior to the enactment of the act 
of congress making it unlawful to 
anchor vessels or other craft in 
navigable channels in such a manner 
as to prevent or obstruct the passage 
of other vessels or craft, it was held 
that the place designated as an an¬ 
chorage ground under local regula¬ 
tions is the proper place, notwith- 
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standing the place so designated Is 
in the channel.—The Lady Frank¬ 
lin. D.C.Mass., 14 F.Cas.No.7,984. 2 
Lowell 220. 

Bnforoeabls In admiralty and local 
courts 

These regulations are enforceable 
in courts of admiralty as well as in 
the local courts, and certainly so far 
as they are in aid and furtherance of 
the purpose of commerce the courts 
of admiralty, as respects maritime 
mutters, will carry out and enforce 
the snmi'—The James Gray v. The 
John Fraser, S.C., 21 How. 184, 16 L. 
Ed. 106—11 C.J. p 1090 note 57. 

85. U.S.—The Mexico Maru, D.C. 
Wash., 270 F. 800. 

86. U.S.—The Vera, Mas-s.. 226 F. 
369, 141 C.C.A. 199, amended 229 
F. 557, 144 C.C.A. 17, affirming 224 
F. 998. 

11 C.J. p 1090 note 60. 

87. U.S.—Wilbert L. Smith. D.C. 
Wash., 217 P. 981—The Strathlev- 
en, Va., 213 P. 975, 130 C.C.A. 381, 
modifying, D.C.. 203 F. 331. 

88. U.A.—The City of Dundee, Pa., 
108 P. 679, 47 C.C.A. 581. 

11 C.J. p 1090 note 62 [a]. 

89. U.S.—The Municipal, D.C.N.Y., 
108 P. 895. 

11 C.J. p 1090 note 63 [a]. 

90. U.S.—The A. P. Skidmore, N.Y., 
116 F. 791, 53 C.C.A. 287, reversing. 
D.C., 108 P. 972. 

91. U.S.—The James Gray v. The 
John Fraser, S.C., 21 How. 184, 16 
L.Ed. 106. 

11 C.J. p 1090 note 65. 

93. U.S.—The Juniata. D.C.Va., 124 
P. 861—The Russia. D.C.N.Y., 21 P. 
CaB.No.12.168, 3 Ben. 171. 

11 C.J. p 1090 note 66 [a]. 
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officers have no knowledge that they are outside the 
anchorage grounds.®^ A vessel anchored outside 
the prescribed grounds may be held to be in fault 
for remaining anchored in the channel in violation 
of the harbor regulations after the necessity which 
caused her to anchor there has ceased to exist.®^ 

If a permit is required to entitle a vessel to an¬ 
chor in a harbor, or in certain parts of the anchor¬ 
age grounds, one who violates this requirement 
must sufTcr the consequences,®^ and it is no excuse 
that one charged with the duty of enforcing the 
regulation failed to do so.®® 

§ 83. Vessels Drifting or Dragging Anchor 

Vessels drifting or dragging anchor may be liabie for 
collisions into which they drift by reason of their own 
negligence. 

A vessel at anchor is liable for damages to an¬ 
other caused by parting of the anchored vessel’s 
cable, or by her anchor dragging, if she is guilty 
of any negligence contributing thereto,®^ such as 
a failure to strike her yards and to[»masts,®® or to 
have out sufficient cables or anchors,®® or to ascer¬ 
tain the defective condition of her anchor,^ or to 


slip her cable if necessary to avoid collision,® or 
to pay out sufficient chain.® A vessel drifting or 
dragging anchor may also be liable for a collision 
resulting from her failure to put out an additional 
anchor or anchors,^ particularly during the time 
that she is actually dragging anchor;® or to an¬ 
chor at a place which would have permitted her to 
pay out more chain.® The foregoing rules arc espe¬ 
cially applicable during storms or where there are 
indications of danger of a coming storm."^ A ves¬ 
sel drifting and dragging her anchor was held to be 
liable for a collision caused by her declining the 
prompt assistance of a tug, under conditions where 
such assistance might have prevented the collision; 
and, where assistance was finally accepted, the 
drifting vessel was held to be at fault for paying 
out her anchor chain and casting off the hawser 
from the tug, under conditions which exposed the 
drifting vessel to the full force of a tide which 
threw her against another vessel.® On becoming 
disabled, a vessel having an anchor ready to let go 
has been held to be at fault for a collision caused 
by her drifting against another vessel instead of an¬ 
choring;® and where a vessel is out of control and 


93. IT.S.—The City of Reading, D.C 
I'a., 103 R «96. 

11 C J. p 10!)0 note 67. 

94. IT.S.—The Charles E Matthews. 
J>C.N.y.. 132 F. 143. 

95. U.S.—U. S. V. St. Louis tVr M. V 
Triinsp. Co., 22 S.Ct. 350, 1N4 IT S 
247. 46 L.Ed. 620. affirming 33 Ct 
Cl. 251. 

11 C .T. p 1090 note 70. 

96. IT.S.—The Amlral Cecille, D.C. 
^\'ash. 134 F. 673. 

97. U.S.—The Pelotas, D.C.La., 21 

F.2d 236—Cuyarriel Fruit Co v. 
N<‘dhjnd, C.C.A.La.. 19 F 2d 4S9— 
The Tungus, C.<\A N Y, Fi F.2d 66 
—Th(‘ W. I. Radclilte. D.C.N.Y.. 6 
F.Suj)p. 782—The Thie- hus. D C.Va., 
207 F. 4 68—The Newra, C.C.A.Va., 
2G7 F. 115, attiriMiiig, D.C., TJie 
DJerissa, 258 F. 949—The Yaye 
Maru, D.C.Md., 265 F. 850, modi lied 
on other grounds, C.C.A., 274 F. 
195, certiorari denied Slnck Lino 
V. Suna, 42 S.Cl. 50, 257 IT.S. BJ’S, 
66 LEd. 4]0~-The Ralllniorc, DC. 
Mass.. 266 F. 409, revt rsed on other 
grounds, C.C.A., 283 F. 728—The 

Irishman, D.C.Va., 259 F. 301. 

Mich.—Sullivan v. Pittsburgh S. S. 

Co., 203 N.W. 126, 230 Mich. 414. 

11 C.J. p 1090 notes 73, 74, p 1091 
notes 76-81. 

Baxrlcane no defense 

Where the manner in which a ves¬ 
sel anchored was a fault conlributing 
to the collision, the fact that a hur¬ 
ricane caused the vessel to drag its 
anchor is no defense.—The British 
Isles, C.C.A.N.Y.. 264 F. 318. 


98. IT.S.—The Ciudad dc Reus, N. 
Y.. 185 F. 391, 107 C C.A. 447, re¬ 
versing, DC., 171 F. 470. 

11 C.J. p 1 090 note 73. 

99. U.S.—The Sea King, C.C.A.N.Y., 
29 PI2d 6, modilying, DC., 14 F.2d 
684—Clyde S. S. Co. v. IT. S., CCA. 
N.Y., 27 F.2d 727—Cuyamel Fruit 
Co. v. Ncdland, C.C.A.J.a., 19 F.2d 
489—The W. I. Radclifre, D.C.N.Y., 
6 F.Supp. 782--The Hoxlcaf, I>C. 
Va.. 265 F. 80.3—The Large 123, D 

C. Alass., 250 F. 476—The Bertha, 

D. C.Va., 244 F. 319. 

11 C.J. p 1090 note 74. 

1. ITS—The F. C. Lockhart, C.C.A. 
N.y., 298 F. 170, affirmed 298 F. 
173. 

11 C.J. p 1091 note 76. 

8 . U.S,—The Gevalia, D.C.N.Y., 39 

F. 47. 

3. U.S - -Cuyamel Fruit Co. v. Ncd¬ 
land, C.CA.La, 19 F.2d 489—The 
F. C. Lockhart, n.(\N.Y., 29S F. 
170. affirmed. CCA. 298 F. 173. 

4. tt.S—T he Sea King. C.C.A.N.Y., 
29 F.2d 5, modifying, D.C., 14 F. 
2d 68 1—The l*eIt)la-5, D.C.La., 21 F. 
2d 236—The W 1. Radcliffe, D.C. 
N.Y., 6 F.Supp. 782. 

11 C.J. p 1091 note 76. 

Failure to drop second anchor or to 
get up steam 

U.S.—The Tungus, C C.A.N.Y., 5 F. 
2d 66. 

Second anchor dropped too late 

U.S.—The Newa, C.C.A.Va., 267 F. 
115, affirming, D.C., The Djerissa, 
258 F. 949—The Barge 123, D.C. 
Mass., 260 F. 476. 
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5. TT.S.—Cuyamel Fruit Co. v. Ncd¬ 
land. C.CA.L.'i., 19 F2d 489—Tho 
Newa, C.C.A.Va., 267 F. 115, affirm¬ 
ing, D.C., The Djeris^vi, 258 F. 949 
—The RoxJeaf, IlC.Va.. 265 F. 803 
—The Barge 123, D.C.Mass., 250 
F. 476. 

8. IT.S.—The British Isles, C.C.A.N. 

Y.. 204 F. 318. 

Anchor too close to pier 
U.S.—The British Isles, C.C.A.N.Y.. 
264 F. 318. 

7. IT.S.—The Br{ti.^h Isles, supra— 
The Djerissa. D C.Va., 258 F. 949, 
affirmed, C C A., The Newa, 267 F. 
115—The Barge 123. D.C.Mas.s., 250 
F. 4 76. 

11 C.J. p 1091 note 77. 

Conduct of othor vessel 

In a libel, for daninge.s sustained in 
a collision between ve.ssels aiiehorod, 
I be vessel dragging anchor In a 
storm cannot escape res])oiislbility 
by insisting that the other vessel 
should have pursued a different 
course looking to her o-wn protection 
from the storm, where .‘■aieli vcs.^'-el’s 
am-hor.s did not drag—The Djerissa, 
D.C.Va., 258 F. 94 9. affirmed. C.C.A., 
The Newa. 267 F. 115 

8. UR—The F. C l..oekhart, D.C.N. 
Y., 298 F. 170, aftiriiied, C.C.A., 298 
F. 173. 

Liability of tug when tow drifts into 
third ves.sel see supra fi 76. 

9. U.S.—The Kangaroo, C.C.A.N.Y., 
37 F.2d 577. 

Proximate cause 

Steam lighter’s failure to anchor 
when not under control because pro- 
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adrift by reason of her inability to let go an anchor, 
she is unseaworthy and liable for a collision into 
which she drifts.^® A vessel drifting into collision 
with another may be at fault for failure to maintain 
a competent anchor watch aboard the vessel, where 
a i)roper handling of the vessel’s anchors might 
have avoided the collision.^1 For an anchored ves¬ 
sel to permit another vessel to attach herself while 
a strong wind is blowing, may constitute fault for 
a collision which results when the anchored vessel, 
while dragging her anchor, collides with a third 
vcsscl.i2 When anchored in an improper place, 
a vessel may be at fault for paying out chain in the 
presence of other vessels when her anchor is drag¬ 
ging and she is drifting across the channel,i3 ^nd 
she cannot claim the privilege of an anchored ves¬ 
sel in such case.^^ It may under certain circum¬ 
stances constitute a fault on the part of a vessel, 
which drifts against another, to have out two an¬ 
chors under conditions calling for one.^® 

On the other hand the mere fact that a vessel 
drags off the anchorage grounds where she is an¬ 
chored does not, without more, render her an out¬ 
law chargeable with fault for a collision into which 
she may drift and a vessel which was well an¬ 
chored until struck by another vessel during a 


squall, and set adrift, may not be at fault for colli¬ 
sions with other vessels while adrift.^*^ A vessel 
becoming disabled without fault of her own may not 
be liable for a collision resulting from her drifting 
with the tide;i* nor may a vessel, which has been 
moored at a place other than a pier, when set 
adrift, be liable for a collision constituting an in¬ 
evitable accident and the buoying of her anchor, 
in conformity with a local custom, at a place other 
than that where she happens to be moored will not 
put her at fault in such case.-® 

Barges and scows. It is the duty of a barge 
moored to a stakeboat, rather than that of the mas¬ 
ter thereof, to see that the fastenings connecting 
the vessels are adequate so as to prevent the barge 
from drifting into a collision ,21 and a barge or the 
owner thereof may be liable in damages for a col¬ 
lision which occurs when the barge, while moored 
at place other than a pier, breaks adrift .22 On the 
parting of a line holding a scow or barge, it is the 
duty of the drifting vessel to drop anchor to avoid 
collision and it may constitute a fault on her 
part to be without an anchor which may be used 
to prevent a collision while she is drifting.24 An 
anchored barge having out but one of her two an- 


ppller wheel Hlipped was held to he 
the proximate cause of collision with 
anchored barge.—The Kangaroo, su¬ 
pra. 

10. X7.S.—The Wireless No. 1, D.C. 
N.Y., aSO F. 239. 

11. IT.S—Cuyamel Fruit Co. v. Nod- 
land. C.C.A.Lia., 19 F.2d 4S9. 

la. IT.S.—The Baltimore, D.C.Ma.s.s., 
205 F. 400, reversed on other 
Krounds. (7.C.A., 283 F. 728. 

13L U.S.—The Margaret J. Sanford, 
B.C.Va., 203 F. 331, modihed 213 F. 
975. 130 CC.A. 381. 

14. U.S.—Thr* Margaret J. Sanford, 
supra. 

16. TT.S.—The Irishman. D C.Va., 269 
F. 301. 

Xoa floes 

As two anchor chains tend to form 
an obstruction against which ice 
will gather and pack, while one chain 
has a tendency to make lee part and 
pass on either side of a vessel, it 
has been held to be a fault on the 
part of a vessel drifting in ice floes 
to have out two anchors instead of 
one.—The Irishman, supra. 

10 . U.S. — The Kathleen Tracy, D.C. 
N.Y.. 296 F. 711, affirmed, C.C.A., 
Price V. The Kathleen Tracy, 296 
F. 713. 

17. U.S.—The Winneconne, C.C.A. I 

La., 69 F.2d 660. | 


Dropping anchor; failure of chain 

Where a vessel, well anchored un¬ 
til struck, promptly dropped her sec¬ 
ond anchor and was not at fault for 
failure of her chain to hold her un¬ 
der conditions them prevailing, she 
WHS held not to be liable for colli¬ 
sions with other vessels while adrift. 
—The W^inneconne, supra. 

18. U.S.—The Socony No. 115, C.tT.A 
N.Y.. 63 F.2d 226, affirming, D.C., 
58 F.2d 392. 

Buoy fooling propeller 

Drifting steamtug, di.sabled with¬ 
out fault when unlighted buoy fouled 
her propeller, was held not at fault in 
collision with barge coming from be¬ 
hind.—The Socony No. 115, supra. 

18. US.—The Anna C. Minch, C C. 
A.N.Y., 271 F. 192, affirming, D.C., 
260 F. 522. 

Breaking of ice Jam 

Where a grain vessel, moored to a 
bulkhead near a grain elevator with 
lines sufficient to secure her against 
conditions reasonably to be expected, 
was torn from her moorings by the 
extraordinary force of ice and water 
following the breaking of an ice Jam 
and was thus carried into collision 
with other vessels moored and an¬ 
chored down-stream, she was held 
not to be liable for damages to them. 
—The Anna C. Minch, supra. 

80. U.S.—The Anna C. Minch, supra. 
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21. U.S.—The Red Eagle, C.C.A.N. 

Y.. 3 F.2d 541. 

Proximate cause 

Where the lines connecting certain 
barges to a stakeboat parted when 
she came to rest as her anchor held 
after dragging for a distance, it was 
hold, in a particular case, that the 
rendering of the lines rather thini 
the dragging of the anchor was the 
proximate cause of a collision be¬ 
tween a drifting barge and another 
veH.sel.—The Red Eagle, supra. 

82 . U.S.—The Red Eagle, supra— 
Petition of Diamond Coal & Coke 
Co., D.C.Pa., 297 F. 242, affirmed. 
C.C.A., 297 F. 246, certiorari de¬ 
nied Diamond Coal & Coke Co. v. 
Hazelwood Dock Co., 44 S Ct. 638, 
265 U.S. 595, 68 L.Ed. 1197. 

Vessel adrift from pier see infra S 
90. 

83 . U S —American Sugar Refining 
Co. V. City of New York, C.C.A.N. 
Y., 33 F.2d 97, modifying, D.C., 
O’Brien Bros. v. City of New York, 
27 F.2d 989—The Sunnysidc, N.Y., 
261 F. 271, 163 C.C.A. 427. 

11 C.J. p 1091 note 84. 

84 . U.S.—American Sugar Refining 
Co. v. City of New York, C.C.A.N. 
Y.. 33 F.2d 97, modifying, D.C., 
O'Brien Bros. v. City of New York, 
27 F.2d 989—The Red Eagle, C.C.A. 
N.Y., 3 P.2d 641—The Sunnyside, 
N.Y.. 251 P. 271, 163 C.C.A. 427. 
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chors during a storm may be liable for a collision 
into which she drifts.25 

Barges properly anchored in anchorage grounds 
may not, however, be at fault for a collision with 
another vessel when they drift into the fairw^ay by 
reason of a sudden and unexpected slorm,26 and 
that a second anchor was not let out until after the 
vessels had drifted into the fairway does not indi¬ 
cate fault on their part, where they did all that 
could be reasonably expected of them to avoid the 
danger as soon as it became apparent,and where 
ice conditions cause barges to drag their anchors, 
the vessels may be liable for a collision which might 
have been avoided if they had put out extra an¬ 
chors which they carried.-® 

On the other hand, a barge having no extra an¬ 
chor, under those conditions was held lo be excused 
from liability.29 

Duty of sailiuff 7>csscl during calm. If the wind 
fails a sailing vessel in a crowded channel or river, 
especially at night, it has been held to he her duty 
to anchor as soon as possible and not to permit her¬ 
self to drift into a track of passing vessels.®^ On 
the other hand, it has been held that a sailing ves¬ 
sel, navigating a river in a temiiorary calm or when 
the wind is baffling, is not required to anchor or 
to take other measures to avoid collision with an ap¬ 
proaching steamer.®^ 

Liahility for movements lahilc adrift. A drifting 
boat, with power available, is responsible for any 
effect of her movements undertaken while drifting, 
unless a signal therefor is given in lime.^- 


§ 84 

Vessel with which drifting vessel collides. It is 
the duty of a moving vessel under control to keep 
out of the way of drifting vessels when she can do 
so by the exercise of reasonable care and skill.®^ 
So, an anchored vessel having power to move out 
of the way of a vessel dragging anchor iiearby may 
be at fault for failure to move, when to do so might 
have avoided the collision between the vessels 
and a vessel in the act of mooring may be at fault 
for a collision with a drifting vessel, in failing to 
take steps to avoid her while in her path and with 
notice of herdrift.®^ Where one of two vessels an¬ 
chored a half mile apart drifts, dragging her an¬ 
chor, against the other vessel which is securely an¬ 
chored with seventy-five fathoms of chain, the ves¬ 
sel with which the drifting vessel collides has been 
held not to be at fault.®® 

§ 84. Vessels Getting under Way 

Vessels getting under way are required to take pre¬ 
cautions to avoid passing vessels, while they In turn are 
required to adopt precautions necessary to avoid collision 
with vessels getting under way. 

A vessel engaged in getting up her anchor has 
the rights of a vessel at anchor,®^ and a vessel aji- 
proaching her must take the proper precautions in 
time to jiass her in safety.®® On the other hand, 
a vessel getting under way must adopt all necessary 
precautions to avoid collision with passing vessels®-^ 
and vessels anchored near hcr.^® She must not 
trip her anchor when other vessels are so near as 
to endanger collision,^! nor, when short handed, 
should she heave short before making sail, so as to 
strike adrift when unmanageable.^® Where she has 


25. IT.S.—Th** Sfji Kinp, C.C.A.N.Y., 
L'O F.L*d 5. modifying, D.C., 14 F.2d 
6S4. 

TuflT not llaUe 

Where a tug left it.s barges an¬ 
chored at a safe i»laec, it wa.s not at 
fault for a collision cau.sed by fail¬ 
ure of a barge lo let out its second 
anchor.— The Sea King, supra. 

2e. IT.S—The William J. Dickey, D. 
C.N.Y., 7 F.Supp .10S. 

Storm oauBlner steamer to sar broad¬ 
side against barges 

U.S.—The William J. Dickey, supra. 

27. U.S.—The William J. Dickey, su¬ 
pra. 

28 . U.S.—The Herm. C.C.A.Va., 267 
F. 373. 

Bragging an anchor for more than an 
hour 

U.S.—The Herm, supra. 

29. U.S.—The Herm, supra. 

£oBt anchor 

Where a barge lost her extra an¬ 
chor the night before she began to 
drag on her anchor, and there was 


no opportunity to procure another, 
she was acquitted of negligence.— 
The Herm, supra. 

30 . ITS—The International, Pa, 14.T 
F. 468, 74 C.C.A. 602, affirming, D. 
r, 125 F. 419, and certiorari de¬ 
nied 26 S.Ct. 764, 202 US. 616, 50 
D.Fd. 1172. 

31 . N.Y.—Parrott v. Knickerbocker 
Ice Co., 46 N.Y. 361, reversing 32 
N.Y.Super. 93. 

32. U.S. -The New York Cent. No. 
18, DC.N.Y., 230 F. 299. 

33 . U.S.—The Sirathleven, Va.. 213 
F 975, 130 C.C.A. 381, modifying, 
D.C., 203 F. 331. 

N.Y.—Parrott v. Knickerbocker Ice 
Co., 46 N.Y. 361, reversing 32 N.Y. 
Super. 93. 

34 . IT.S.—The Baltimore, D.C.Mass., 
265 F. 409, reversed on other 
grounds, C.C.A., 283 F. 728. 

35 . Conn.—Durham v. Larom, 111 A. 
832, 95 Conn. 475. 

36 . U.S.—The British Isles, C.C.A.N. 
T.. 264 F. 318. 


37. T^S—The Mary I». Hiehl, DC. 
Md., 241 F. 285. 

11 C.J. p 1091 note 87. 

Ves.sels leaving wharves or slips .see 
infra § 14 7. 

38 . U.S.— The Mary P. Iliehl, supra. 
11 C ,1. p 1091 note 88. 

39. U S.—The Mary J» Riehl, supra. 
11 C.J. p 1091 notes 89, 90. 

Movement of vessels 

On getting under way from anchor¬ 
age in waters over which passage of 
other vessels is frequent, failure to 
pay attention lo the mov»*ment of 
vessels in the vicinity has been held 
to constitute a fault in a collision 
with one of them.—The Mary P. 
Riehl, supra. 

40 . U.S.—The Suedco, D.C.Conn., 283 
F. 796. 

11 C.J. p 1091 note 91. 

41 . U.S.—The John S. Smith, D.C.N. 
y., 27 F. 398. 

42 . U.S.—The Julia M. Hallock, D.C. 
Mass., 14 F.Cas.No.7,579, 1 Sprague 
589. 
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knowledge that a vessel lying near her has no an¬ 
chor watch, reasonable precaution requires that 
such other vessel should be advised of her inten¬ 
tion, for other vessels anchored near are bound to 
assist by their helms or in any other way possible 
in the maneuver of the vessel getting under way.43 

§ 85. Dredging and Wrecking Vessels, Etc. 

Ordinarily, the rules governing vessels at anchor also 
apply to vessels at work or stationary. 

Ordinarily, rules applicable to vessels at anchor, 
see supra §§ 81-82, also apply to dredging vessels 
when at work and stationary,'*^ even as against a 
sailing vessel,^** although it has been held that when 
at work in a narrow channel out of the authorized 
anchorage ground, a derrick vessel is not entitled to 
all the immunities of vessels so anchored and lying 
out of the usual channel.^® At any rate, a moving 


vessel may be under a duty to keep out of the way 
of a stationary dredging vessel,^*^ a vessel engaged 
in making test borings,'*** a vessel engaged in re¬ 
pairing a submarine pipe line,^** and a wrecking 
vessel.***^ Vessels engaged in dredging operations 
may, on the other hand, be required to locate them¬ 
selves in a proper place,-'*! observe the regulations 
and take all necessary precautions to warn other 
vessels of their location,^- and when at work, on 
the approach of another vessel, keep their posi- 
tioii,^-** j)articularly in the absence of a proi)er signal 
from apj)roaching vessels requesting the vessels at 
w(jrk to move.**^ When necessary in order to avoid 
a threatened collision with a passing vessel, a dredg¬ 
ing vessel may be required to swing out of the 
way.‘'*S 

Working vessels must not unnecessarily obstruct 
a fairway, as by mooring scows alongside or swing 


43. ns. —O'Nrll V: Soars, D.C.Mass., 
IS F nRs.N(».10.r>30, 2 Sprajfuo 52. 

44 ). U.S.—The MolvJn and Mary, D. 
n.N.y.. 23 F.Supp. 3!>8—Tho Bar- 
cla.v, D.C.N.y., 9 F.Supp. 480--The 
Empire State. D.C.N.Y., 269 F. 635 
—The Shlnaci Maru, D.C.Va., 266 
F 548- Tho Maffgio. N.Y., 241 F. 
237, 154 C.C.A. 157—Northrup v. 
T’hilaflolphia & H. Kv. Co., N.Y.. 
234 F. 264, 14 C.C.A. 166. 

11 C.T. p 1091 note 96. 

Statute Inappllcahl* 

A Hlaluto prohibiting: by its terms 
anohorag:o of vessels in presorlhod 
naviiffible waters has been held inap¬ 
plicable to a dredge working in such 
waters, but not anchored, while en¬ 
gaged In channel improvement.—The 
Ditmar Ki)cl, C.C.A.Tex., 65 F.2d 555. 

45 . IT.S.- Kent v. Eastern Dredging 
Co, D.C.Me, 193 F. 808. 

46 . n.S.—Merritt & Chapman Der¬ 
rick & Wrecking Co. v. Cornell 
Steamboat Co, N.Y., 185 F. 261. 
107 CC.A. 307, atlirming, D.C., 174 
F 716. and certiorari denied 31 S. 
Ct. 720. 2L0 US. 617. 55 Li.Ed. 611. 

11 C.J. p 1092 note 99. 

47 . U.S- The Morrmtown, C.C.A.N. 
Y., 9 F.2d 391, reversing, 1)C., The 
F J. No. 28, 300 F 805 -The Ihir- 
clay. D.C.N.Y.. 9 F.Supp 480—The 
Maggie. N.Y., 241 F. 237. 151 CCA 
157—Northrup v. I’hiladeJphia & It, 
Ry. Co., N.Y., 234 F. 264, 148 C.C. 
A. 166. 

11 C..T. p 1091 note 96 [hi. 

Conduct constituting fault 

A collision between one of two 
passing vessels and a scow along¬ 
side a dredge stationed to one side 
of the center of the six hundred foot 
channel was held to bo due solely to 
the fault of such vessel In changing 
her signal, so as to rc‘qulre passing 
the other vessel starboard to star¬ 
board, which brought her next to the 


dredge, and in falling to sooner stop 
and reverse.—The Shinsei Maru, D. 
C.Va., 266 F. 548. 

48 . U.S.—Cornell Steamboat Co. v 
Phcjenix Constr. Co. NY.. 34 S Ct 
701, 233 U.S. 593. 58 D.Ecl. 1107, al- 
tlrming 103 N.E 891. 210 N.Y. 11 ;i 
Absence of permit and authority 
The fact that a plant of ve.ssil.s 
engaged in making test borings in 
the bed of a navigable rivir is an¬ 
chored there without a p<‘rmlt from 
the secretary of war and without au¬ 
thority of congress does not relieve 
a moving vessel from the responsi¬ 
bility for negligence resulting In a 
collusion not eonlributed to in uii.v 
way l»y such anchored vessels.—Cor¬ 
nell Steamboat Co. v. Phaniix Constr. 
Co., supra 

43 . N.Y.—Henry E. Fox Const. Co. 
v. Dailey’s Towing Line. 167 N.Y 
S. 921, 180 AppDlv. 593. 

Violation of pilotage rules 

Failure of the anchored vessel to 
observe pilotage rules intended to 
protect submarine structures wa.s 
ln'ld not to constitute the proximat** 
cause of a collision, so as to relieve 
the moving vessel from lial)ljity — 
Henry E. Fox Const. Co. v. Dailey’.s 
Towing Inline, supra. 

50. U.S—The Merritt & Chapman 

Derrick & Wre<*king Co. v. Cornell 
Steamboal Co., N.Y., 185 F. 261. 107 
C.C.A. 367. affirming, D.C.. 171 F 
716, and certiorari denied 31 S CU 
720, 220 US. 617. 55 UEld. 611—The 
James MeWilliams, N.Y., 172 F. 

919. 97 CC.A. 277—The Chaumi-v 
M Depow, D.C.N.Y., 59 F. 791. 

51. U.S.—Petition of Cahill Towing 
Dine. C.C.A.N.y.. 22 F.2d 273, cer¬ 
tiorari denied Morris & Cummings 
Dredging Co. v. Cahill Towing 
Line, 48 S.Ct. 302. 276 U.S. 621, 72 
L.Ed. 736—Otto Marmet Coal & 
Mining Co. v. Fieger-Austin Dredg¬ 
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ing Co., Ohio. 259 F. 435. 170 CC 
A. 411, certiorari denied Fii'gei- 
Austin Dredging Co. v. Otto Mar¬ 
mot ('oal & Mining Co., 40 SCt. 13. 
250 US. 666. 63 L.Ed. 1197—Tlu 
l.erii, N.Y., 255 F. 325, 166 C.C. \ 
495—Northrup v. Philadelphia & R 
Uy. Co.. N.Y., 2:M F. 264, 14 C.C A 
166. 

Fault not contributing to collision 

A dredge amdiored in a fairwa.v 
la not liable for a collision where 
such fault dill not t'onlnbute thertlo. 
—The J^aeille, Del., 154 F. 943, 83 C. 
(J.A. 616. 

Near drawbridge 

Dredge voluntarily assuming the 
position of working near drawbridge 
was held to be .solely at fault when 
lug and tow collided therewith, afte r 
passing through draw.—JN'lition e»t 
(\ahill Towdng Line, C C.A.N.Y., 22 F 
2d 273, certiorari deemed Morns Ar 
(^immiiigs Dredging Co. v. Cahill 
Te)wmg Line*, 48 SCI. 302, 276 U.S 
621. 72 L.Ed. 736. 

52. U.S.—The Numbe-r 1, N.Y , 1.80 
F. 969, 101 CC.A,. 125. 

n CJ. p 1092 note 1. 

53. r.S—The* Eniplrv State, D C N. 
Y., 269 F. 635. 

11 C.J. p 1091 note 96 [a], p 1092 
note 7. 

Right of passage from custom 

A custom, whereby dredges are in 
the h-ablt of giving passing vessels 
as much return as peissible, does not 
Cl eat e a legal right on the part of. 
sue’h vessels to expect that a dredge 
will always give way sufficiently to 
let them pass.—The Empire State, 
supra. 

54 . U.S.—The Empire State, supra. 
11 C.J. p 1091 note 96 fa] (1). 

55 . U.S.—The Tleeline, N.Y., 239. P. 
119, 152 C.C.A. 161. 

Dredgs and passing vssssl at fault 

Where a dredge was at fault fur 
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inff across the channel by force of wind or tide,®® 
although a dredge is not in fault for having the 
scow on the channel side, where this is shown to be 
the most advantageous position for the work in 
hand.®*^ Where a vessel which is moored in a chan¬ 
nel while at work therein is permitted suddenly to 
swing into the path of an approaching vessel, so as 
to collide with her before she can execute a ma¬ 
neuver to avoid the collision, the working vessel, 
and not the moving vessel, is at fault.Notwith¬ 
standing any fault which may be chargeable to a 
working vessel in obstructing navigation, she may 
not be liable for a collision with a passing vessel 
which saw the obstruction in time to avoid the col¬ 
lision.®® 

Under government contract. Dredges operating 
under federal government contracts must comply 
with provisions thereof prescribing the manner in 
which dredging operations shall be conducted with 
reference to navigation.®® 

When not at 7vork. When not actually at work 
in a narrow and crowded channel, dredging and 
wrecking vessels, etc., are not justified in remain¬ 
ing at anchor there,®i even though it may be in¬ 
convenient for such a vessel to move from the place 
where she is working.®- If, however, a dredge at 
the close of work anchors a sufficient distance out 
of the channel, other vessels must keep away.®® It 
IS a fault for a wrecking vessel, anchored on a 
dark night in the path of navigation, to remain so 
attached to two anchors that it is impossible to shift 
her position after the danger is discovered.®^ 


§ 88 

Where a pipe line, leading from a dredge which was 
not at work at the time a vessel approached, con¬ 
stituted an obstruction to navigation, the dredge was 
held to be at fault for failure to disconnect the line 
on sufficient notice to do so, but the approaching 
vessel was also held to be at fault for failure to 
stop until the line was disconnected.®® 

§ 86. Vessels Moored at Piers 

See infra §§ 87-Ql. 

§ 87. - Duty of Moving Vessel 

Moving vessels are under a duty to avoid collision 
with moored vessels. 

The general rule is that a moving vessel must 
avoid collision wdth a vessel moored in a proper 
place, and is liable for, and takes the risk of, all 
injuries caused by a collision which might have 
been avoided by due care and precaution on the 
part of such moving vessel.®® Where the fault of 
those in control of the moored vessel has contrib¬ 
uted to the collision, however, the moving vessel 
which is also at fault may be liable only in propor¬ 
tion to her own share of divided damages.®^ She 
is not, of course, liable for a collision with a moored 
vessel against which she was forced by the wrong¬ 
ful maneuver of another vessel.®® 

§ 88. - Duty of Mooring Vessel 

Vessels in the act of mooring are required to use due 
care to avoid collision with vessels already moored. 

In accordance with the rule requiring moving 


not swinf^inf? out of the way in lime 
to permit an approaching: vcssrl to 
pass, while such ves.scl was at fault 
for not rxcrcisinif due care in navi- 
^atin»r in the narrow space that was 
left for her, both ve.ssels were held 
to be liable.—The TIeeline, supra. 

56 . U.S.—The Wyomi.ssinK, H.C N. 
Y.. 149 F. 238. 

11 CJ. p 1092 note 2. 

57. U.S.—The Overbrook, D.C.N. F., 
149 P. 785. 

58 . U.S.—The Juno, D.C.Muss., 15 P. 
Supp. 984. 

No eontribatory negrlifironce 

Tug whose tow collided With a 
moored working lighter while pas.^- 
ing through draw of bridge was not 
contributorily negligent in attempt¬ 
ing to pass through draw, after two 
attention whistles, before lighter was 
removed, at speed of less than three 
knots, where there would have l)een 
ample room to pass had not lighter 
changed position when tug was near¬ 
ly abreast and tow was only few feet 
away and it was too late for tug to 
execute maneuver to avoid collision. 
—The Juno, supra. 


59 . TT.S.—Kent v. Pastern Dredging 
Co.. D.r.Me., 193 F. 808. 

11 C.J. p 1092 note 10. 

60 . IT.S.— Northrup v. I*hiIadelphiH 
& II. Ry. Co.. N.Y.. 234 F. 264, 14 
C.C.A. 166. 

Requirement that dredge keep out of 
way 

U.S.—The Ticeline, NY., 239 P. 119, 
152 C.C.A. 161. 

61 . U.S.—The Bern. N.Y., 255 F. 325, 
16G C.C.A. 495. 

11 CJ. p 1092 note 4 . 

Ascertaining location of dredge 

A tug in charge of a tow and as¬ 
sisted by other tugs was not at fault 
in failing to send out one of them as 
a scout tug to ascertain the where¬ 
abouts of a dredge which w'as im¬ 
properly anchored, while not in op¬ 
eration. at a point Impeding naviga¬ 
tion.—The Bern, supra. 

66 . U.S.—The City of Birmingham, 
N.Y., 138 F. 555, 71 C.C.A. 116, re¬ 
versing, D.C., 125 F. 606. and cer¬ 
tiorari denied 26 S.Ct. 747, 199 U.S. 
607, 50 L.Ed. 331. 
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63 . U.S.—The Wyomlsslng, N.Y., 170 
F. 1021. 95 C.C.A. 672. affirming, D. 

C. , 149 F. 241. 

11 C.J. p 1092 note 6. 

64. U.S.—The Passaic. D.C.N.Y., 76 
F. 460. 

65. U.S.—The Biseayne. D.C.Fla., 
266 F 956. 

66. U S.—The Jack Tlammond, 1) C 
N.Y., 41 F.2d 831—The Mendocino. 

D. C^.La., 34 F.2d 783—Standard Oil 
Co. of New Jersey v. U. S., D.C. 
Ala.. 27 P.2d 370—Coello v. TT. S.. 
D.C.Ua., 9 F.2d 931—The Melvin 
and Mnry, D.C.N Y., 23 P\Supp. 398 
—The Wireless No. 1. I).(" N.Y., 290 
V. 239—The C. F. Bieirrmn, C.C.A. 
Wis., 288 P\ 833—The (’’Ilngslone. 
DC NY.. 272 F. 192—The Bake 
Crndiin, D.C.N.Y . 271 F. 1015—The 
Old Reliable, C.C.A.Pa., 269 P. 725 
—The Stadneona. Ohio, 242 F. 624, 
155 C.C.A. 314. 

11 C.J. p 1092 note 13. 

67. US—The Philip Feeney, D.C.N 
Y., 290 F. 229. 

68 . U.S—The Mascot, N.Y., 66 F. 
74. 13 C C.A. 334. 

11 C.J. p 1093 note 14. 
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vessels to avoid collision with vessels moored at 
piers, see supra § 87, a vessel in the act of mooring 
must use due care to avoid collision with vessels 
already moored®^ or navigating in the vicinity,*^® 
and she takes the risk of injuries resulting to her¬ 
self from collision.71 

A river steamboat may land at any usual place of 
landing without being chargeable wdth a deviation 
from her coursc^^ 

Tug mooring tow. A tug mooring a tow must 
exercise due care to avoid a collision with other 
vessels navigating in the vicinity,and may be in 
fault for permitting the ship to swing around so as 
to collide with other vessels lying at a wharf.'^^ Jn 
the absence of actual collision, however, between 
a tug helping to dock a vessel and a vessel moored 
to a pier, no liability can attach to the tug as for 
a collision^''* A tug assisting a large steamship to 
dock must keep out of the way, and the ship will 
not be held in fault, although she makes fast the 
line prematurely and without orders from the tug 
while it is being paid out.76 Matters relating to the 
liability of a tow for injury to her tug in a colli¬ 
sion between those vessels is treated in C.J.S. 
title Towage § 98, also 63 C.J, p 80 notes 36-39. 

§ 89. - Place of Mooring 

a. Obstructing navigation 

b. Obstructing slips 


a. Obstructing Navigation 

A vessel moored at a pier must not be placed In such 
position that she constitutes an obstruction to naviga- 
tion. 

A vessel moored at a pier should not be placed in 
such position that she constitutes an obstruction to 
the navigation of other vessels,'^7 especially without 
taking any measures to give notice of her presence 
to other vessels passing at night and in thick weath- 
er.*^^ However, it is the duty of a passing vessel to 
use due care and skill to avoid a collision with a 
vessel improperly moored,'^^^ and the moored ves¬ 
sel may recover damages for a collision resulting 
from negligent navigation on the part of a passing 
vessel, where the act of mooring so as partially to 
obstruct navigation did not contribute to the colli¬ 
sion. 

projecting vessels. Where the projection of a 
moored vessel beyond the end of a pier contributes 
to a collision with vessels navigating m the vicin¬ 
ity, one having control of the moored vessel may be 
liable for the injury sustained and a vessel so 
projecting may also be at fault for a collision with 
vessels which drift, or are dragged down on her.^" 
The projecling vessel may not, on the other hand, 
be liable where the projection is not the jiroximate 
cause of the collision,or where the projection is 
in conformity with a local custom and regulations 


69. U.S.—Thf Lake Gradan. D.C.N. 
y.. 271 F. 1015—The Adiiatlc, D.C. 
N.Y.. 201 F. 553—The Sarma, C.C. 
A.N.Y., 201 F. 900. modifying, iJ.C,, 
251 F. 66S 

11 C..1. p 109.3 note 16. 

TO. US.—Thf A. C. Roao. N.Y., 221 
F. 627. 127 C.C.A. 351—The Wil¬ 
liam F. Rorner, D.C.N. V.. 19S F. 
5K9. 

71. U.S.—The A. C. Rowe. N.Y., 221 

F. 627. 137 CC.A. 351. 

11 C.J. p 1093 nutf 18. 

TSl Mo.—The Western Bello v. Wag¬ 
ner. 11 Mo. 30. 

73. U.S.—The L. R. Connett No. 17. 
C.C.A.N.Y., 54 F.2d 626. 

Bellano* oa obiervoaoe of duty 
A vessel navigating in the vicinity 
where a tug is mooring her tow need 
not anticipate that the tug in per¬ 
forming that operation will disregard 
every rule of prudence in doing wo. 
—The L. R. Connett No. 17, supra. 

74. U.S.—The C. F. Blelman, C.C.A. 
Wis.. 288 F. 833. 

11 C.J. p 1093 note 19. 

75b U.S.—The Neponsot. D.C.N.Y.. 

281 F. 409. affirmed, C.C.A., 281 F. 
410. 

avidm&oo iMuAotont 

Circumstantial evidence was held 


to be insufficient to ewtnhlish the 
fa<'t of a colli.sion between a lug. 
helping to dock a wteaincr, and an air 
b.'irge lying beside a steamship, 
which moved against the .ship, over¬ 
turning a scafTolding, and <*ausing 
the death of one working thereon.— 
The Nejion.sot, supra. 

76. U.S.—The Minnc'haha. NY., 124 
F. 21(i. 69 C.C.A. 674, aflirrniiig, I') 
C.. J15 F. 852. 

77. U S.—The Philip Feeney, D.C.N. 
y., 290 F 229. 

11 C.J, p 1093 note 24. 

Compared with duty as to speed 

In the navigation of a channel 
open to all craft, it is as much the 
duty of bouts, which from their size, 
shape, or uruseaworthy condition are 
unable safely to withstand the ordi¬ 
nary perils of such navigation, to 
avoid placing themselves in expfised 
positions, as to exercise care as to 
their rate of speed.— The New York. 
D.C.N.Y., 109 F. 909—The N. B. Star- 
buck. D.C.N.Y., 29 F. 797. 

78. U.S.—The Kennebec, N.Y., 108 F. 
300, 47 C.C.A. 339. 

79. U.S.—The Crown of Galicia. N. 
Y.. 232 F. 305, 146 C.C.A. 348, af¬ 
firming. D.C., 232 F. 299. 

11 C.J. p 1093 note 27. 
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80. U.S—City of New York v. Penn¬ 
sylvania R. Co., D.C.N.Y., 42 F.2d 
271. 

11 C.J. p 1093 note 28. 

81. IT.S—The I’hilip Feeney, D.C.N. 
Y.. 290 F. 229. 

Vessel undergoing repairs 

J*ersons who had control of a gov¬ 
ernment vessel undf'rgoing repaire, 
under a contract conferring such con¬ 
trol, were held to be liable for a col¬ 
lision which resulted from mooring 
her to a pier in such manner that 
she projected forty feet beyond the 
end of a pier into a narrow channel. 
—The I'hilip Feeney, supra. 

82. U.S.—The Herm, C.C.A.Va., 267 
F. 373. 

Danger from drifting Tessels 

A vessel was at fault for so moor¬ 
ing, at a time when anchored barges, 
liable to be dragged on her by the 
drifting ice. were within plain view. 
—The Hcrm, supra. 

83. Navigation as prozimats oanss 

A navigating vessel running at full 
speed, wild and out of control, was 
held to be the proximate cause of 
Its collision with a moored vessel ex¬ 
tending beyond the end of a pier, 
rather than the violation of harbor 
rules as to docking, where docked 
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of which the moving vessel is bound to take no¬ 
tice.*^ 

Warps across channel. The temporary stretching 
of a line across a navigable stream, where neces¬ 
sary for the temporary mooring or handling of ves¬ 
sels, is not unlawful,^*'* although reasonable precau¬ 
tions require that notice should be given of such 
obstruction and on the apyiroach of vessels, it 
must be lowered to permit them to pass.*7 Howev¬ 
er, a vessel navigating such waters is chargeable 
with notice of such customary obstruction, and the 
duty is imj)oscd on her to observe carefully and to 
regulate her speed and distance from other craft 

with reference to such contingencies.^® 

Mooring across end of pier or dock. Mooring 
across the end of a pier or dock is not negligence 
as against vessels navigating the channel, where the 
position IS not such as to endanger collision with 
such vessels, especially where it is not a contribut¬ 
ing fault.®^ Moreover, a vessel moored at the end 
of a yiier may not be held at fault for a collision 
with a vessel undertaking to enter an adjacent slip, 
in the absence of a request and opportunity for the 
moored vessel to move out of the way;^^^® nor may 
the mooring of a \essel at the end of a pier render 
her at fault for a collision watb a vessel being un¬ 
docked from a nonadjaceiit sli]), where the collision 
would not have occurred if such uiulocking had been 
properly conducted. 


Provisions of a city charter making it unlawful 
for any vessel to obstruct the waters of the harbor 
by lying at the exterior end of any wharf in either 
the North or the East River, except at their own 
risk of injury from vessels entering or leaving any 
adjacent dock or pier, are competent for the state 
to enact.I'hese provisions do not have the effect 
of rendering obsolete, but arc additional to, other 
rules of navigation or maritime conduct whether 
founded on the Inland Rules or on accepted gen¬ 
eral custom,and may afford ground for imput¬ 
ing fault to a vessel violating such provisions.®^ 
They are, however, highly jienal and must be 
strictly construed,9*'» and the absolute prohibition of 
recovery which they impose arc not binding on fed¬ 
eral courts sitting in admiralty.9® Of course, the 
statute is inapplicable to situations which do not 
fall within its terms, as in a case where there is no 
vessel actually lying at the end of a pier,97 and 
w'hcre the moving vessel w\'is not seeking to enter 
or to leave an adjacent slip or pier ;9® nor does the 
statute apply to piers on the shore of another 
statc.99 Moreover, as regards a vessel lying at the 
end of a pier, the statute in question does not pre¬ 
clude recovery where the mere fact of her lying in 
the prohibited position did not contribute to the col- 
lision,! as where it was caused solely by the negli¬ 
gence of the other vessel involved while she was at- 


vessel was actually out of channel, 
and not an obstruction to navigation. 
--Anicrican-Hawiiiinn S. ,S. Co. v. 
Kiiu; Coal Co.. C.t" A.Cal., 11 F 2d 41. 
niodifyint?, King Coal Co. v. U. 

S.. 7 F.2d ir.3. 

Wind and tide 

Where collision between ves.sels 
nav 4 ;atiii}; in the vicinity of a pier 
and steamships project inK into chan¬ 
nel was due to unusual and unexpect¬ 
ed conditions of wind and tide, put¬ 
ting the navigalinK vessels out of 
control, the moored steamships w'cre 
not liable for lesultlng lo.-«s becau.se 
of their projection into ebanntd.— 
The Mary T. Traev, CM'A.N.Y, S F 
2d 51)1. reversing. DC. 2I)N F. 528. 

84 . r.S—Coello V. U. S. DC.La.. 9 
F.2d 931. 

85 . US-The Swan. DC.N.Y, 19 F. 
45.')—The Echo, 1) C N Y.. 19 F. 453. 

86b U.S.—Erie R Co. v. Oceanic 
Steam Nav. Co.. D.t'N.Y., 121 F. 
440. 

11 C J. p 1093 note 30. 

87 . U S.—The Swan. DC.N.Y.. 19 P. 
455. 

11 C.J. p 1093 note 31. 

88 . IT.S.—The Echo, D.C.N.Y., 19 F. 
453. 

89 . U.S. — City of New York v. 

15 C.J.S.-6 


P<‘nns.vlvania R Co., IX'.N.Y., 4 2 
F.2d 271—The Roche.st« r, D C.N Y . 
7 FSuF)p. 327—The I’atrieia, DC' 
T’a., 296 F. 527. 

11 C.J. p 1093 note 38, p 1094 note 
. 31 , 

Tying* np twenty-two bargee at imd 

of pn‘r in four boat tit‘rs was lndd 
not unlawful or improper—3’he John 
P. Rnsnahan, DC.N.Y.. 68 F.2d 678, 
aftirmed, C C.A , 62 F.2d 1077. 

90. U.S—The Western (iueen, C.C. 
A.Tex., 40 F2d 279. 

91. TT S.—The Wireless No. 1, D C.N. 
Y , 290 F. 239 

92. U.S The New York Central No. 
IS, N.Y.. 257 F. 405. 168 C.C.A. 445. 

11 C.J. p 1091 note 40. 

93. t\S.—Howell V. T>elaware, L. & 
W. R. Co.. C.CA.NY, 202 F 119, 
certiorari denied New York C<*nt 
R. Co. V. Howell. 40 S.Ct. 396. 252 
U.S. 588. 64 D.Ed. 730. 

94. US- The Jersey Central. C-C" A. 
N.Y , 30 F.2d 269—Henry Lee, D.C. 
N.Y., 271 F. 41—The Daker Bros., 
N.Y., 260 F. 650, 171 C.C.A. 414— 
The New York Central No. 18, N. 
Y., 257 F. 405. 168 C.C.A. 445. 

11 C.J. p 1094 note 42. 

95. U.S—The Morristown. C.C.A.N 
Y., 9 F.2d 391, reversing, D.C., The 
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F. J. No. 28, 300 F. 805—The Baker 
Bros., N.Y., 260 F 6.50. 171 C.C.A. 
414—The Daniel MeAIIister, N.Y., 
258 F. 54 9, 169 C C.A 489. 

11 CJ p 1094 note 36 

96. li.S—The Jersey Ci-nlral, C.C A. 

N.Y.. 30 F.2fl 269- The Bak-r 

Bro.s.. NY.. 260 F 650, 1 71 C.C.A. 
414—The New York Central No. IS. 
N.Y., 257 F 405. 168 C C..\. 445. 

11 C.J. p 1094 note 41. 

97. IT.S—The Allf-nianla, N.Y., 231 
F. 942. 146 CM'A. 138. modifying, 
DC., 22 4 F. 633. 

11 C.J. p 1091 note 38. 

9& U S.—Howell V. Ib-laware, L. & 
W It (^>. CC.A.NY., 262 P. 119, 
eerliorari donit'd New York Central 
Jl. Co. V. Howell, 40 S.Ct. 396. 252 
ITS. 588, 61 LEd. 730. 

11 C.J. p 1094 note 37. 

Several vessels moored together 
The charter provision cannot he 
invoki'd In a <*ontest between several 
barges moored together at the end of 
a pier—Howell v Delaware, L. & W. 
It. Co., supra. 

99. U.S.—The Rhein. N.Y., 204 F. 
252, 122 C.C.A. 620, certiorari de¬ 
nied 33 set 1060, 229 U.S. 622, 57 
L.Ed. 1355. 

1. U.S.—New York & Cuba Mall S. 

S. Co. V. U. S., C.C.A.N.Y., 12 F.2d 
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tempting to enter^ or Icavc^ an adjoining slip. Nei¬ 
ther docs the statute apply so as to preclude recov¬ 
ery by a vessel which is necessarily moored to the 
end of a pier in performing work for the federal 
government in aid of its sovereign’s prerogative of 
regulating and aiding commerce.^ Where a colli¬ 
sion results from the concurrent fault of a vessel 
moored at the end of a pier and of a vessel leaving 
an adjacent slip, the damages may be dividedbut 
it has also been held that, if a vessel entering or 
leaving any adjacent dock or pier is injured by col¬ 
lision with a vessel so unlawfully moored, the latter 
alone is liable, particularly in the absence of evi¬ 
dence of unlawful navigation on the part of the 
moving ves.sel.® 

b. Obstructing Slips 

Vessels should not be moored In such manner as to 
obstruct a slip. 

As respects vessels having business in private 
slips and the right to enter them, reasonable notice 
must be given of any unusual obstruction therein.^ 

A vessel which is moored in such position as to 
obstruct navigation in a slip is not justified in refus¬ 
ing to get out of the way of an approaching ves¬ 
sel coming into the slip;** nor is such moored ves¬ 
sel entitled to insist that a tug be furnished to move 
her away from the slip, and this, notwithstanding 
the most available place for her to be moved is into 
the .slip where she is likely to be pocketed or “block¬ 
ed in.*’® Moreover, an obstructing vessel may not 
be permitted to recover, against a vessel coming in¬ 
to the .slip, for a collision which occurs when that 
vessel attempts to push the obstructing vessel aside 


after she has obstinately refused to move out of the 
way.^® However, in the absence of a request, and 
opportunity to move, a moored vessel which may 
be obstructing a slip is not at fault for a collision 
which occurs when she is struck by a vessel under¬ 
taking to enter the slip.^^ 

Obstructing ferry slips. Under a local ordinance, 
probably superseded by the provisions of the Great¬ 
er New York Charter, the obstruction by other ves¬ 
sels of the ferry slips in New York harbor was for- 
bidden.^2 Under this ordinance, a vessel unneces¬ 
sarily obstructing a ferry slip was liable for result¬ 
ing damages.!® Such ordinance did not, however, 
give ferryboats the right to run into unnecessary 
danger, and it was held that the ferryboat must be 
navigated with care and skill commensurate with 
the danger of the situation,!^ and that, where the 
ob.st ruction was such that the ferryboat could not 
enter without great danger, she .should wait until 
the obstruction had been removed.!® Where, in 
the case of a tug, a proper signal had been given, 
it was held that the ferryboat was justified in as¬ 
suming that it would be obeyed, and that the tug 
would be navigated accordingly.!® 

Projecting itsscIs. A vessel should not be moor¬ 
ed so as to project beyond the end of th? wharf and 
obstruct the entrance to a slip, and a vessel so moor¬ 
ed is ordinarily liable for a collision with a vessel 
entering or leaving the slip,^"^ although sometimes 
such mooring is allowed as a matter of necessity 
by the prevailing custom.!® However, the fact that 
a vessel is so moored docs not justify the moving 
vessel in negligently running into her, and the mov¬ 
ing vessel will be held equally, .and it may be whol- 


348, <'<Ttiorari denied 47 S.Ct. 110, 
373 IJ.S. 719, 71 L.Ed. 857, two 
cases—The .1. W. KIttrell, D C.N. 
Y.. 390 F. 401. 

a. IT.S.—The Jersey Central, C.C.A. 
N.Y., 30 P.2d 269—The Morrislown, 

C. C.A.N.Y., 9 F.2d 391, reversing, 

D. C., The F. J. No. 2S. 300 F. 805— 
The J. W. Kitlrell, D.C.N.Y.. 390 F. 
404. 

railartt to Issue wamliur 

U.S,—The Jersey Central, C C.A.N Y.. 
30 F.2d 269—New York & Cuba 
Mail S. S. Co. V. U. S., CC.A.N.Y, 
12 F.2d 348, certiorari denied 47 R 
Ct 110, 273 U.S. 719, 71 L.Ed. 857. 
two cases. 

3. U.R.—The Daniel B. Flannery. C. 

C.A.N.Y., 282 F. 645—The Daniel 
MeA I lister. N.Y., 258 F. 649, 169 
C.C.A. 489. 

Ample room for moving vessel 

U.S.—The Daniel B. Flannery, C.C.A. 
N.Y., 282 P\ 646—The Daniel Mc¬ 
Allister, N.y., 268 F. 649, 169 C.C. 
A. 489. 


4. IT.S,—The Morristown. C.C A N. 
Y., 9 p'.2d 391, reversing. T).C., The 
F. J. No. 28. 300 F. 805. 

Delay in removing* vessel 

\ delay of five minutes in remov¬ 
ing a dredge scow from its working 
position at the pier end will not pre¬ 
clude such vessel from recovering 
damages 'or a collision.—The Mor¬ 
ristown, supra. 

6. IT.S.—The Baker Bros., N.Y.. 260 
F. 650, 171 C.<\A. 414—The New 
York Central No. 18. N.Y., 257 F. 
405, 168 C.C.A. 446—The Stella, D. 
C.N.Y.. 243 F. 216. 

6. U.S.—The Henry Lee, D.C.N.Y., 
271 P. 41. 

11 C.J. p 1094 note 43. 

7. U.S.—The William Tracy, N.Y., 
173 F. 922, 97 C.C.A. 2S0. 

11 C.J. p 1094 note 44. 

8. U.S.—The Lady of Oaspe, C.C.A. 
N.Y., 276 F. 900. 

9. U.S.—The Lady of Gaspe, supra. 
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10. U.S.—The Lady of Gaspe, supra. 

11. IT.S.—The Western Queen, C.C. 
A.Tex., 46 P.2d 279. 

12. U.S.—The South Brooklyn, D.C. 
N.Y., 60 F. 588. 

11 C.J. p 1094 note 47. 

13. U.S.—The Fulton, D.C.N.Y., 62 
p. 604—The Jackson, D.C.N.Y., 68 
F. 607. 

11 C.J. p 1094 note 48. 

14 . U.S.—The Baltic, D.C.N.Y., 2 P. 
Cas.No.833, 2 Ben. 452. 

15. U.S.—The Jackson, D.C.N.Y., 68 
F. 607. 

11 C.J. p 1094 note 60. 

16. IJ S.—The West Brooklyn, N.T., 
49 F. 688, 1 C.C.A. 416. 

17. U.S.—The Lady of Gaspe, C.C.A. 
N.Y., 276 F. 900. 

11 C.J. p 1094 note 62. 

18 . U.S.—The William M. Hoag, D. 
C.Or., 101 P. 846—Shields v. New 
York, D.C.N.Y., 18 F. 748. 
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iy, in fault,unless she is navigated with due care 
and precaution and a vessel so wrongfully moor¬ 
ed owes no duty to vessels which have no business 
at the wharf and whose maneuvers arc not hamper¬ 
ed by her position.^! 

§ 90. - Manner of Mooring 

a. In general 

b. Mooring alongside other vessels 

a. In General 

Vessels must be moored to piers in a manner suffi¬ 
cient to prevent such vessels from breaking adrift and 
Injuring other vesseis. 

The vessel moored must take all due and proper 
precautions to make her position secure, by having 
out sufficient lines and by the use of fenders to pro¬ 
tect herself from the usual shocks incident to the 
movement of vessels at wharves or in slips but 
she is not obliged to put out fenders or have out 


lines sufficient to protect her from shocks not rea¬ 
sonably to be expectcd.23 That the splashboards of 
a vessel, jiroperly moored, did not prevent her from 
sinking when struck by a moving vessel, is not to 
be charged as a fault against her owner.^^ 

Securing i>csscl. The owners of a vessel, or those 
ill charge of mooring her to a pier, are bound to 
exercise such care and imideiice in securing her as 
the circumstances require, having due regard for 
such conditions as may naturally be expected, such 
as a change of tide, increase of wind, or tempestu¬ 
ous weather rendering her t>ositioii insecure,-^ as 
well as sudden rises in the river where siie is moor¬ 
ed,-® or an accumulation of ice floes,^^ or of river 
drift.3^ jt is no excuse for failure properly to se¬ 
cure a vessel to a pier that she broke adrift in a 
tempest if her master had sufficient warning, and 
might, by due care, have properly secured her;--' 
nor is it any excuse that she broke from her moor 


19 . U.S —The Valvoline. D.C.N.T., 
107 F. 7r>2. 

11 C.J. p 1004 note B4. 

20 . U.S.—The Medea, D.C.N.T.. 6a 
F. 1014. 

11 C.J. p 1095 note 56. 

21 . u R.—The llean Richmond. N Y., 
107 F 1001, 47 C.C.A. 138, alllrni- 
inir. IXC , 103 F. 701. 

11 C.J. p 1095 note 56. 

22 . II.S.—Ostcrhoudl v. Federal Su- 
Ktir Renriins: Co., C.C A.N.Y., 22 F. 
2d 475, modifying, D.C. 14 F 2d 319 
—The Jtrooklyn, DC.N.Y., 3 F. 
Rupp. 315. 

11 C.J. p 1095 note 57. 

23. U.R. Rlover v. The Fnc R. Car 
Float No. 4, N Y., 95 F. 495. 37 C C. 
A. 154, modifying:, T).C., 89 F. 877. 

11 C.J. p 1095 note 58. 

24 . U.S.--'The Old Rellahle, C.C.A. 
Pa., 269 F. 725. 

2& U S.—The I'reaidont Mjidi.«!oii, C. 

C. A.\Va.sh., 91 F.2d SS.”!. affirm in*?, 

D. C., 13 F.Supi). 692—Thn Tl.Tvana, 

C.C.A N.Y., 89 F.2d 23—Jones & 

Liau*?hlin Steel Corr»oralion v. 
Van*?, C.C.A.Pa., 73 F.2d 88. af¬ 
firming, D.C., Vanx v. Jones & 
Daughlin Stc‘cl Conioralion, 7 P. 
Supp. 475, eerliorari disniisbcd 55 
S.Ct. 406, 294 U.S. 735. 79 D.Fd. 
1263—The Havre Maru. D.C.N.Y., 
58 F.2d 999—The D. D. & W. No. 
442, C.C.A.N.Y., 80 F.2d 250—The 
Bowling Green, D.C.N Y.. IJ F. 
Supp. 109, affirmed. CCA., Czar- 
nlkow Rionda Co. v. Kllerman & 
Bucknall S. S. Co.. 81 F.2d 1017— 
The Margaret M., D.C.N.Y., 257 P. 
570. 

Alaska.—Thede v. Alaska S. S. Co., 6 
Alaska 194. 

Or. —^Miami Quarry Co. ▼. Seaborg 


Packing Co.. 204 P. 492. 495. 103 
Or. 362, citing CorpnB Juris. 

11 C.J. p 1095 note.s 59. 60. 

Another statement of rule 

“A vessel drifting from h<‘r moor¬ 
ings is held liable for damages cun- 
.s(‘<Iuont thereon, unle.ss she can af¬ 
firmatively show that the drifting 
was the result of an Inevitable a<*- 
cub'nt or vl,s major, whi<*h human 
.skill and precanlion and the proper 
displu.v of nautieal skill eould nf>( 
have prev<*nted.”—T’ennsylvania U. 
Cti. V. James MeWilliarns Towing 
Dine, C.C.A.N.Y., 277 F. 798. 799. 

Negligence of ownoFe agents in 
mooring a ves.sel to a pier are 
ehargeablc to the owner of the ves¬ 
sel.—Ctiurlney v. Walker, C.C.A.Aid.. 
26 F.2d 583. 

Change In tide 

U.S.—Clyde Dighterage Co. v. Penn¬ 
sylvania R. Co, N.y., 258 F. 116, 
169 C.C.A. 202. 

Fasts satisfactory to captains 

Capiain.s of .seows made fast to 
their .satisfaction were ehargeablc if 
fast was made negligently.—Ameri- 
<*an Sugar Refining (’u v. Cily of 
New York, CCA N.Y. 33 F 2d 97. 
modifying, D.C., O’IJrien Pros. v. Cil.\ 
of New York, 27 F.2d 989 

Heavy seas 

U.S.—The Helderbcrg, D.C.N.Y., 17 
F.Supp. 721. 

Securing whole flotilla 

It was the duly of a tug master, 
when another boat was added to ii 
flotilla of moored barges, to see tliat 
the lines were suffieient to hold the 
whole flotilla, and where the barge.s 
broke away and drifted against other 
vesseLs, because another boat was 
hung up outside the flotiila, the tug's 
owner was liable.—Pennsylvania R. 
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Co. V. James MeWilliams Towinr 
Dine. C.C.A.N.Y., 277 F. 798. 

Storm or hnrricane 
U.S.— U. R. V. Bruce Dry Dock Co 
CC.A.Fln., 65 F.2d 938—The Tb-1 
d(‘rl)crg. DC N.y., 17 F.Su!>p 721- 
The Brooklyn. D C.N.Y , 3 P Supi. 
315. 

Position of vessel 

Mooring a vessel In such position 
that she cannot be seeundy fastened 
to a pier may render her owner lia¬ 
ble for injuru>s resulting from a col¬ 
lision ea list'd by her drifting, as 
where she is moored with her end to 
a dock.—tlourliiey v. Walker, C.C.A 
Md., 26 F.2d 583. 

Unlawful mooring of other vessel 

The mere fact that Uie ves.Mcl 
against which a vessel, breaking 
from her moorings, drifts is no4 law¬ 
fully moored, docs not excuse fhe 
failure t)f the drifting vcssi'l to have 
hcr,scir adciiuatcly sei'uri'd, when- 
such unlaAvfully moored vessel in no 
way iiilc‘rf< red with tin* drifting ves- 
.‘,el - Tlie Joliaiiiies, CCN.Y., 13 F 
Cas.No 7.332, 10 Blalchf. 47S. 

26. U.S.—Vang v. Jones & Liiughhn 
Steel Corporal ion. D C Ph., 7 !• 

Rii[)p. 475, affirmed, C C.A., 73 F 2d 
88. certiorari di.>>.rr)issed 65 SCl. 
405. 2!»l UK 735, 79 D.Fd 1263. 

11 t\J. p 10:»5 note 61. 

87. US—The Charles II. Selbs, CC 
A.N.Y., 89 F.2d 631. 

11 C.J. p 1095 note 62. 

28. U S.—Jones & Laughlln Steel 
Corporation v. Vang, C.C.A. I’a., 73 
P.2d 88, affirming, D.C., Vang v. 
Jones & Daughlin Stet‘1 Corpora¬ 
tion, 7 F.Supp. 475, certiorari dis- 
miH.sed 55 S.Ct. 406, 294 U.S. 736, 
79 DEd. 1263. 

89. U.S.—The President Madison, C. 
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ings in a river following a heavy thaw, where due 
warning was given of the approaching flood, but no 
precautions were taken to increase or strengthen 
the fastenings.30 

If reasonable care is exercised in securing a ves¬ 
sel moored to a pier, it has been held, however, that 
she is not at fault for a collision resulting from her 
breaking adrift.^^ A vessel moored at a pier is, of 
course, under no legal obligation to make fast by 
lines so strong or so numerous as to resist the im¬ 
pact of other vessels adrift coming down on her ,^2 
or so strong as to resist a storm of great violence 
whose approach could not be foreseeii,^^ or storms 
or floods or ice floes that could not be guarded 
against by the use of due and proper precautions.^^ 
Failure to maintain a watchman aboard a vessel se¬ 
curely moored to a pier may not render the vessel 


or the owner thereof liable to other vessels with 
which the moored vessel is brought into collision 
when she is cast adrift by the malicious act of a 
third person.35 

The owners of a moored vessel are not required 
to fasten her securely with a view to her use as a 
mooring for other vessels,^® and this, notwithstand¬ 
ing a custom, of a particular river for vessels to 
moor to other vessels, constituting merely a priv¬ 
ilege rather than imposing a duty on the moored 
vessel to furnish secure fastenings.^*^ Moreover, a 
moored boat whose lines are ordinarily sufficient is 
not obliged, after notice, to get out extra lines to 
prevent her being carried away by the pressure of 
another boat moving alongside.^* However, the in¬ 
side vessel may be at fault for failure to secure her¬ 
self properly so as to prevent injury to a vessel 


C.A.Wash.. 91 F.2d 839. amrming, 
PC., 13 F.Supp. Ci92—Thp Havana, 
C.C.A.N.Y., 89 F.2d 23 - U. S. v 
Brucp Dry Dock Co , C C.A Fla., 66 
F.2d 938--The Havre v. Maru. D.C. 
N.Y.. 68 F.2d 999—The D., D. & \V. 
No. 442, C.C.A.N.Y., 30 F.2d 250— 

• The llelderberg, D.CN.Y., 17 F 
Supp. 721. 

11 C.J. p 1095 note 63. 

Oara oommeasurata with foroa of 
wlad 

Knowk*d» 7 e of approach of "whole 
pale” requires hipher depree of pru¬ 
dence to resl,sl Its deslru<*tlve force 
than lark of knowledge or ordiiinry 
wind.—The President Madison, D.C. 
Wash., 13 F.Supp. 692, utTlrmcd, C.C. 
A., 91 F.2d 835. 

Braakiagr adrift aot iaevitahle aooi- 
deat or vis major 

U.S.—The President Madison, supra. 

Use of glass to discera waraiag 

Where distance made it impossilde 
to discern with the naked eye whole 
pale warnings which were displayed 
at the lime that the master of a 
moored vessel experienced a stronp 
wind, it was his duty to use his 
glass on the place where such warn¬ 
ings were displayed.—The President 
Madison, C.C.A.Wash., 91 F.2d 835, 
affirming, D.C., 13 F.Supp. 692. 

Watohmaa charged with aotioe of ap- 
proaohiag gale 

U.S.—The President Madison, D.C. 
Wash., 18 F.Supp. 692. affirmed, C. 
C.A.. 91 F.2d 836. 

Bnaalag additioaal liaes 

When constantly increasing wind 
and storm warnings indicated the 
likelihood of excessive strain on the 
mooring lines which had already 
been run to a pier, additional lines 
should have been run to excuse the 
moored vessel from fault for a col¬ 
lision resulting from the parting of 
the mooring lines during a sturm.— 


The President Madison, C.C.A.Wash , 
91 F.2d 835, affirming, D.C., 13 F. 
Supp. 692. 

Xiaaving harge unattended 

Dcaving a moored barge unattend¬ 
ed atler notice of approaching storm 
has been held to constitute negli- 
gimce for a collision into which she 
drifts —The Sadie. D.C.N Y.. 57 F.2d 
908, affirmed. C C.A., New York & 
Cuba Mill S. S. Co. v. The Sadie, 62 
F2d 1076—The D., D & W. No. 412, 
CC.A.N.y., 30 F.2d 250. 

Master’s failure to convey warning 
as fault 

U.S—The Havana, C.C.A.N.Y., 89 F. 
2d 23. 

30. U.S.—The William E. Heis. Ohio, 
152 F. 673. 82 C C.A. 21,’ affirming, 
D.C., 143 F. 1013. 

31. U S - The Trenton, C.C.A.N Y., 
72 F.2d 283. 

11 C.J. p 1095 note 59 lb]. 

Care commensurate with danger Is 
sufficient 

U.S—The Anna C. Minch, D C N.Y., 
260 F. 522. affirmed, C.C.A., 271 F. 
192. 

Captain’s best Judgment and skill 

Where the captain of a vessel has 
exercised his best Judgment and skill 
in her mooring she cannot ordinarily 
be held liable for damages caused by 
her breaking adrift, although the re¬ 
sult may show that his best judg¬ 
ment was erroneous.—The Anna C. 
Minch, supra. 

33. U.S.—Courtney v. Walker, C.C.A. 

Md.. 26 F.2d 583. 

11 C.J. p 1095 note 66. 

33. U.S.—The William S. Kirby, D. 
C.Va., 163 F. 783. 

11 C.J. p 1095 note 66. 

34. U.S.—The Anna C. Minch, D.C. 
N.Y., 260 F. 622, affirmed, C.C.A., 
271 F. 192. 

11 C.J. p 1096 note 67. 
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36. U.S.—The No. C-4. D C N. Y.. 300 
P. 757, affirmed, C.C.A., 300 F. 761. 

11 C.J. p 1095 note 68. 

During strike 

In the absence of a local custom 
to keep watchman on boats lying in 
slips, it was not negligence for the 
owner of a car float to leave it moor- 
c*d to a pier without a watchman, al¬ 
though some of its employees had 
gone out on a strike, where there had 
been no violence, and there was no 
reason to apprehend interference 
With the boat.—The No. C—4, supra. 

33. U.S.—The Anna G. Lee, D.C.N. 
Y., 40 F2d 566—Osterhoudt v. Fed¬ 
eral Sugcir Refining Co, C.C.A.N. 
Y., 22 F.2d 475. modifying. DC., 14 
F.2d 319—The Russell No. 3. D.C. 
N.Y. 14 F.2d 642—The Rochester, 
D.C.N.Y.. 7 F.Supp. 327. 

11 C.J. p 1096 note 70. 

Subsequently arising danger 

Where danger arises subsequent to 
the time that a ve.ssel moors herself 
to a vessel moored at a pier, no duty 
devolves on the latter vessel to act 
with reference to the changed condi¬ 
tions until it becomes evident that 
the vessel moored to her is not tak¬ 
ing the precautions which are pri¬ 
marily hers to lake.—The Trenton, 
C.C.A.N.y., 72 P.2d 288. 

Moving vsBBsl to which others moor. 

•d 

One who undertakes to move a 
vessel to which another vessel is 
moored must see to it that such ves¬ 
sel is secured in such manner as to 
prevent its injuring third vessels.— 
The Atlas No. 5, D.C.N.Y., 272 P. 171, 
affirmed, C.C.A., 272 P. 176. 

37. U.S.—The No. 226, D.C.N.T., 272 
P. 130. 

11 C.J. p 1096 note 70. 

38. U.S.—The Titan. D.C.N.Y., 28 P. 
CaB.No.14.060, 8 Ben. 7. 
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moored alongside;®® and the inside vessel may by 
her own acquiescence render herself liable with the 
outside vessel to third vessels for failure of the out¬ 
side vessel to provide a secure mooring.^® 

Cutting loose or casting off, A moored vessel 
which for her own convenience cuts her own fasten¬ 
ings**^ or those of a vessel lawfully moored to her,^2 
or casts off her own lines^® or those of another ves¬ 
sel,^** is liable for a collision into which the vessel 
which has been cut loose or cast off drifts. More¬ 
over, under circumstances charging a vessel with 
knowledge that her lines may be cast off by an in¬ 
dependent contractor, she may be liable for a colli¬ 
sion which results from her drifting.The mas¬ 
ter of a vessel moored in a slip is not, on the oth- 
.cr hand, under a duty to anticipate that his vessel 
will be cast adrift, in the absence of circumstances 
puUting him on notice, and may not be at fault for 
a collision into which his vessel drifts when cast 
adrift by some third person while moored in a 
slip;^® nor may a vessel, herself, which is cut 
off and set adrift by another, be liable to a third 
vessel with which the drifting vessel collides, and 


§ 90 

this, particularly, where the vessel thus set adrift 
is inert and helpless.^"^ So, where the lines of a 
vessel moored to another are cast off by some third 
person, she is not liable for a collision resulting 
from the fact that a third vessel is using her for 
mooring purposes with her acquiescence.^® Where 
a vessel moored in a slip is cut loose by a third 
person, another moored vessel, with which she 
comes into collision, may be regarded as solely at 
fault for her failure to prevent the collision.^® 

b. Mooring Alongside Other Vessels 

A vessel mooring alongside a vessel already moored 
may be liable for injuries resulting from the proximity 
of such vessels. 

A vessel which moors alongside of another be¬ 
comes responsible to the other for all injuries re¬ 
sulting from her proximity which human skill or 
precaution could have guarded against.*'**^ So, 
where a vessel moors alongside another, she is liable 
for all damages caused by breaking adrift herself, 
or by her breaking the other vessel adrift, where 


39. U.S.--Th€* (Jreenpoint. D.C.N.Y, 
18 F. 186. 

40 . U R.—Osterhoudt v. Su- 

tjar Refining Co., C.CA.N.Y., 22 F 
2d 475, modifying, D.C.. 14 P.2d 
.819. 

Failure to protest 

An in.sidc vessel, by allowing an 
outside ve.ssel to lie alongside for 
two weeks without protest, was held 
thereby to have acqulesoed in the 
precautions taken by the outside ves¬ 
sel and to become privy to her fault. 
—Osterhoudt v. Federal Rugiir Refin¬ 
ing Co., supra. 

41. TT.S—Rherman v. Mott. D.C.N.Y., 
21 F.Cas.No.12,767. 5 Ren. 372. 

Peril from drifting vessel 

A vessel which, while in imminent 
peril from injury by a drifting ves¬ 
sel, cuts her fastenings and drifts 
against another vessel is liable for 
the collision.—Sherman v. Mott, su¬ 
pra. 

42 . U.S.—The Frank R. Gibson, D.C. 
N.Y., 87 F. 364. 

Peril from broken lines 

A vessel which, to save herself, 
outs adrift another vessel lawfully 
moored to her, is liable for injury 
caused by the drifting vessel.—The 
Frank R. Gibson, supra. 

43. U.S.—The Margaret M., D.C.N. 
T., 257 F. 570. 

44. U.S.—The Guy G. Major, D.C.N. 
Y., 124 F. 95. 

46. U.S.—The East Indian, C.C.A.N. 

T., 62 F.2d 242, modifying. D.C.. 
58 F.2d 1015. 


lighter unloading ship 

Where the e.aptain of a lighter, 
moored to a vessel at a pier and un¬ 
loading her, knew that it would be 
necessary to east off some of her 
lines in the process of unloading, 
the lighter was held to be at fault 
for a collision resulting from the 
drift of such lighter when her lines 
were cast off.—The East Indian, su¬ 
pra. 

46. U.S.—The Achilles, D.C.N.Y., 291 
F. 636. 

Duty to keep watch 

The master of a barge lying in a 
slip, although he knew a vessel was 
coming in and that his barge, with 
others, would he moved, was held 
not negligent in failing to keep con¬ 
tinuous watch to see if she would 
he cast adrift, where the anticipated 
moving did not involve any apparent 
danger.—The Achilles, supra. 

47. U.S.—The No. 84. D.C.Mass., 13 
F.2d 927. 

Scow 

U.S.—The No. 34, supra. 

48. U.S,—The Russell No. 8, D.C.N. 
r., 14 F.2d 642. 

Third vessel licenses not trespasser 

The status of the third vessel In 
the situation indicated in the text is 
that of a licensee rather than that 
of a trespasser.—The Russell, No. 3. 
supra. 

49. U.S.— The Achilles, D.C.N.T., 
291 P. 636. 

Failnre to take timely action 

Where one in charge of a vessel 
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moored near a pier had ample warn¬ 
ing that inert vessels had been cast 
off while moored in a slip, saw them, 
made his own Judgment and waited, 
hut wait»‘d too long before taking 
action to prevent a collision with his 
own vessel, it was held that she was 
solely at fault for the ensuing colli¬ 
sion.—The Achilles, supra. 

50. U.S.—The East Indian, C.C.A.N. 

Y., 62 F.2d 242. modifying, D.C., 58 
P.2d 1016—The Sadie. D.C N.Y., 67 
F,2d 908, affirmed, C.C.A., New 
York & Cuba Mall S. S. Co. v. The 
Sadie, 62 F.2d 1076. 

11 C.J. p 1096 note 75. 

Swinging in slip 

Where the master of a vessel 
which has been properly moored to 
a pier loosens one of her lines, per¬ 
mitting her to swing around in the 
slip, she is liable for a collision when 
she swings against another vessel In 
the same slip, although a tug prop¬ 
erly tying up the ve8.sel to the pier 
in the first instance is not at fault, 
where the master of the moored ves¬ 
sel eased up stern line after tug left. 
—The Cape Franklin, D.C.N.Y., 89 F. 
2d 971. 

Zioworing of water 

Where a scow was, at high tide, 
moored alongside of, and in contact 
with, a pile driver already moored 
at a dock, those in charge of the 
scow were held to be solely at fault 
for damage to the scow when an 
overhanging portion of the pile driv¬ 
er settled on the scow as the water 
lowered.—The Hinman, C.C.A.N.Y., 54 
F.2d 625. 
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the dangler is apparent on her mooring.®^ Where 
the situation becomes haztircloiis after the mooring^, 
she must take prompt and effective remedies to pre¬ 
vent danger but if a vessel is lawfully moored 
alongside another, she cannot be compelled to leave 
her berth or to change her position where the perils 
of the storm come suddenly on both vessels, unless 
such change can be made at the time and under the 
circumstances without hazard to her,**3 and if a 
vessel already in the slip changes her position there¬ 
by bringing herself closer to the other vessel, she 
will be deemed at faiilt.®^ 

Injuries by pounding, careening, etc. A vessel 
has no right to place herself alongside another at a 
wharf so as to endanger the other by pounding*'**'* 
or crushing such other vessel by her weight and 
motion,^® or by careening or grounding on the fall¬ 
ing of the tide,®*^ or by chafing the sides of the oth¬ 
er vessel.®® 

On the other hand, a vessel which, of her own 
volition, without request or permission, moors 
alongside another assumes the risk of injury caused 
by the other vessel grounding at low water and 
careening and crushing her;®‘‘ and the same is 


true as to a vessel which unlawfully refuses to 
move from a wharf after having an opportunity so 
to do.®® 

A vessii berthed outside another may not be lia¬ 
ble for injuries to the latter caused by her being 
violently rubbed or pressed against such outside ves¬ 
sel in consequence of a collision between the outside 
vessel and a moving vessel.®^ 

Where a steamer coaling from a canal boat places 
the latter ip a position alongside where she cannot 
exlriciite herself, and the steamer, on the tide fall¬ 
ing, takes ground, careens, and crushes the canal 
boat, the steamer is responsible for the injury.®- 
Peculiar construction of ifcsscl. Vessels whose 
construction is such as to make them dangerous to 
other vessels coming in contact with them should 
take due precautions to guard against injuries 
thereby.®® 

§ 91. - Care and Management of Moored 

Vessel 

a. Yards, anchors, gears, etc. 

b. Use of propeller in slip 

c. Maneuvering in slip 


51. U.S.—The Anna G. Lee. D.C.N. 

Y., 40 P.2d 666. 
n C..T. p 1096 note 80. 

Mooring to moored veseels 

(1) Vessels which moor to other 
vessels already moored at a pier are 
under a duty to see that the means 
employed to secure the vessels to 
the pier are adequate to sustain the 
extra weight of the vessels last 
moorinff.—The Anna G. Lee, supra— 
OsterhouiU v. Federal Su^ar Refining 
Co.. C.C.A.N.Y., 22 F.2d 475. modify¬ 
ing. D.C., 14 F.2d 219—The Rus.sell 
No. 3. D.C.N.Y.. 14 F.2d 642—The No. 
225. D.C.N.Y., 272 F. 130. 

(2) Tug negligently tying up 
barge to Hot ilia moored to bulkhead, 
without considering apparent danger 
from overloading the fasts of ves¬ 
sels already moored, was held to be 
solely at fault for collisions wln*n 
lines broke setting barges adrift.— 
New Jersey Shipbuilding & I^redging 
Co. V. Tracy Towing Line. DC.N.Y., 
42 P.2d 1005—Arundel Corporation v. 
Pennant Line, D.C.N.Y., 42 F.2d 1003. 

Cansatlon 

(1) Absimee of man on a barge 
which w'as found moored with flotilla 
was not contributing cause to colli¬ 
sion resulting W'heii another barge 
was negligently tied up alongside, 
setting barges adrift.—New Jersey 
Shipbuilding & Dredging Co. v. Tracy 
Towing Line, D.C.N.Y., 42 P.2d 1006. 

(2) Absence of anchor, which 
would have been of no avail, on n 
moored barge which was broken 
adrift when other barges were later 


moored alongside her, was not inter¬ 
vening negligent cause of collision 
between barge when adrift and other 
vessels, precluding negligence of tug 
which improperly moored barge from 
being considered proximate cause.- - 
Arundel Corporation v. Pennant Line, 
D.C.N.Y., 42 F.2d 1003. 

(3) Lapse of over thirteen hours, 
between lime of first and second col¬ 
lision of barge set adrift through 
tug’s negligence in mooring it and 
distance of more than six miles, was 
held not to make tug’s negligence 
too remote to be the proximate cause 
of the second collision.—Arundel Cor¬ 
poral ion v. Pennant Line, supra. 

52. U S.—The East Indian, C.C.A.N. 
Y.. 62 F.2d 242, modifying. D.C., 5S 
F.2d 1015. 

11 (’.J. p 1096 note 81. 

Zncreaslng severity of storm 

\Vh<*n' a storm became severe after 
a vessel had moored to another ves¬ 
sel w'hich was bound to a pier, it was 
the duty of the first vessel to take 
appropriate action to prevent over¬ 
charging the fasts of the vessel at 
the pier.—The Trenton, C.C.A.N.Y., 
72 P.2d 2S3. 

Nonactloa by other vessel 

Failure of the vessel to which an¬ 
other IS moored to take steps to pre¬ 
vent the threatened danger, does not 
excuse the first vessel from taking 
appropriate action.—The Trenton, su¬ 
pra. 

Failure to attend lighter nnloading 
ship 
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IT.S.—The East Indian, C.C.A.N.Y., 62 
F2d 242, modifying, D.C., 68 F.2d 
1015 

5a IT.S. -The Moxey, D.C.N.Y., 17 
F.Cas.No 9,894, Abb.Adm. 73. 

64. IJ.S.—The W. C. Kirk, D.C.N.J.. 
143 F. 358. 

55. U.S.—The Sadie. D.C.N.Y.. 57 F. 
2d 908, affirmed, C.C.A., New York 
& Cuba Mail S. S. Co. v. The Sadie, 
62 F.2d 1076. 

IJ r.J p 1096 note 76. 

Slack mooring lines as fault 
r S —The Rowding Green. D.C.N Y., 
11 F.Supp. 109, affirmed. C C.A.. 
Cznrnikow Hionda Co. v. Ellcrman 
& Bucknall S. S. Co.. 81 F.2il 1017 

56. n.S.—The Adel'iidc, D C N Y . 

131 F. 1002—Wallers v. The Ra¬ 
dius, D.C.N.Y., 29 F.CasNo.17.12:’,. 

57. IT.S.—The Cuzco, D.C.N.Y., 152 
F. 283. 

n C.J. p 1096 note 78. 

5a IT.S—The Mallay, D.C N. J.. 136 
F. 992. 

59. IT.S.- The Chancellor. C.C.A.N. 
Y., 30 F2d 227. 

11 C J. p 1096 note 84. 

60. IT.S.—The HaLsey, C.C.Pa., 28 F. 
255. 

61. U.S.—^The Moxey. D.C.N.Y., 17 
F.Cas.No.9,894, Abb.Adm. 73. 

62. U.S.—The Ponca, D.C.N.Y., 19 F. 
223. 

93k U.S.—The Charles R. Stone. D. 
CN.Y., 6 F.Cas.No. 2.6 20. 9 Ben. 
182. 

11 C.J. p 1096 note 89. 
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a. Yards, Anchors, Ckars, Etc. 

Where movable parti of a vesiel likely to cause a 
rolliiion may be arranged so as to preclude the same, 
this should be done as much as is practicable. 

A vessel moored at a pier must always have her 
hamper, as well aloft as below, as much as is prac¬ 
ticable out of the way of passing vessels, and it is, 
with this object in view that the yards, booms, an¬ 
chors, and other movable parts of the vessel should 
be arranged.®^ So, a catamaran so loaded with 
piles that some project beyond the others under wa¬ 
ter in a slip is liable for injury to a vessel colliding 
therewith.®® However, the fact that the vessel’s 
anchor, yards, or booms were not stowed as re¬ 
quired by the local regulations, the custom of the 
port, or of good seamanship, docs not absolve the 
moving vessel from liability, in part at least, for an 
injury which might have been prevented by the use 
of due care and precaution.®® 

b. Use of PropeUer in Slip 

A vessel using her propeller In a slip must exercise 
due care to avoid injury to other vessels in the vicinity. 

While there is no rule or law which compels a 
steamer to forego the use of her propeller in a 
sli]),®'^ yet she must not so use it as to cause in¬ 
juries to other vessels therein by the suction or cur¬ 
rents therefrom.®^ Where it is necessary for a ves¬ 
sel moored at a wharf to set her screw in motion 
she must give previous notice of her intention to 
vessels likely to be affected so as to give them the 
opportunity, by getting out extra lines or otherwise, 
to protect themselves against the current necessarily 
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caused by the screw,®® and she must be prepared to 
stop her screw immediately on being hailed from 
other boats whose safety requires it.*^® A vessel 
should not enter a slip where another is lying with 
her screw in motion, and she should use due care 
to ascertain such fact.*^! 

c. Maneuvering in Slip 

Due care must be exercised In maneuvering a vessel 
In a slip. 

Vessels moving themselves or others in a slip are 
bound to use due care and precaution to prevent in¬ 
juries to others moored thcrein.'^^ ^ moored ves¬ 
sel, which moves to the end of a slip at the request 
of another vessel in order to permit her to pass out 
of the slip, is not, however, at fault for a collision 
which results when the vessel leaving the slip 
swings against the vessel which has so moved.*^® 
In the absence of some showing that the act of 
moving a vessel within a slip, where she was moor¬ 
ed, was the cause of a collision thereafter occurring 
with another vessel in the same slip, no liability can 
be imposed on the persons who moved the vessel.'^^ 

§ 92. Vessels Aground or Sunken 

Moving vessels are under a duty to avoid collision 
with vessels aground. 

The situation of a vessel aground is analogous to 
that of a vessel at anchor or moored, and the duty 
of avoiding her is wholly on the ves.sel in motion^® 
While a vessel aground is under no obligation to 
signal an approaching vessel the proi)er course to 
take to avoid hcr,*^® she must take all due precau- 


04. T7.S—The Overbrook, N.Y., 142 
F. S.'IO, 74 CC.A. 120. 

11 C J. p 1007 nolo 91. 

65. n.S.—Arthur Ackerman Lighter- 
nge Co. V. New York, N.Y., 231 F. 
4 50, 145 C.C.A. 444. 

68. TT.S—The Ft. T.iec, D.C.N.Y., 31 
F. 570—The Clover, D.C.Masa., 5 
F.Cas.No.2,90«, 1 Lowell 342—The 
Kolon, D.C.N.Y., 14 F.Cas.No.7.923. 
9 Ben. 197—I'ierce v. Lang. D.C. 
Mass.. 19 F.Cas.No.l 1,144, 1 Lowell 
05. 

11 C.J. p 1097 note 93. 

67. U.S.—The City of New York, N. 
Y.. 54 F.* 181, 4 C.C.A. 268. 

68. U.S.—The City of New York, 
Hupra. 

11 C.J. p 1097 note 96. 

69. TT.S.—The Leo. D.C.N.Y., 15 P. 
Caa.No.8.250, 3 Ben. 569. 

11 C.J. p 1097 note 97. 

71k U.S.—The Nevada v. Quick, N. 
Y., 1 S.Ct. 234, 106 U.S. 164, 27 L. 
Pd. 149. 

11 C.J. p 1097 note 98. 


71. U.S.—The City of Macon, D.C. 

N.Y., 20 F. 159. 

72. U.S.—The Margaret M., D.C.N. 

Y., 257 F. 570—The Slmlacona, 

Ohio, 242 F. 624, 155 C.C.A. 314. 

11 C.J. p 1097 note 1. 

Persons liable 

(1) Where a towing company was 
engaged by owner of stcain.ship to 
move that vessel out of a slip, and 
such company took charge of the 
ship and proceeded to maneuver the 
ship under its own power. Its ofll- 
cers and crew simply carrying out 
the instructions given them, the ob¬ 
ject of maneuvering ship being to 
get it in a position where the tugs 
could come in contact, the steamship 
was liable for a collision with other 
vessels moored in the same slip oc- 
curing during such maneuvering.— 
The Helen, C,C.A.N.Y.. 5 P.2d 64. 
modifying. D.C.. 288 F. 936. 

(2) The colliding of a car float 
with four motorboats in a slip was 
held due to the negligent handling of 
the lines of the car float, while It was 
being pushed farther into the slip by 
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a tug bringing in another car float, 
and not to an excessive shove by the 
tug, so that the contractor, which 
had engaged the two car float.s and 
directed the men who were handling 
the lines, was solely liable for the 
damages—The P. R R. No. 34, D.C. 
N.Y., 290 P. 841, affirmed, C.C.A., 290 
F. 844. 

(8) Liability of tug and tow for 
injury to third vessels generally see 
supra 9 75. 

73. U.S.—The Stadacona, C.C.A.Ohio, 
242 F. 624. 156 C.C.A. 314. 

74. U.S.—The Tommy, C.C.A.N.Y.. 39 
P'.2d 677. 

Moving lighter from hatch 

Stevi'doring company merely mov¬ 
ing lighter back from hatch was held 
not liable, within the text rule, where 
lighter thereafter struck propeller of 
steamer.—The Tommy, supra. 

76. U.S.—The Lucille, D.C.Ala., 169 

F. 719. 

76. N.Y.—Austin v. New Jersey 
Steamboat Co., 43 N.Y. 76, 3 Am.R. 
663. 
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tions to notify approaching: vessels of her actual sit¬ 
uation,^7 and must do nothing to embarrass the 
maneuvers of an approaching vessel.'^® According¬ 
ly, a vessel aground will be held in fault where she 
displays the lights or gives the signals for vessels 
under way,79 although if the wrongful display of 
lights or the giving of signals did not contribute to 
the result, as where the aiiproaching vessel knew 
the other was aground, the moving \essel has been 
held solely liable.^^ Passing vessels must give ves¬ 
sels aground a sufficiently wide berth to clear them 
without danger of collision; a vessel which at¬ 
tempts to haul by another aground where there is 
wot sufficient room will be solely liable for the dam¬ 
age caused thereby.^^ The owner of a vessel, w’hich 
has been beached during a voyage in order to save 
her from total loss, has a duly to use reasonable 
care in securing her against being set afloat and 
brought into collision with other vessels by condi¬ 
tions naturally to be expected, such as changes in 
tide and tempestuous wcather.^^ 


Where the passing vessel sees the grounded ves¬ 
sel making strenuous efforts to back off, she w'ill 
be held in fault in running closely under her stern.*^ 
The vessel aground, however, must sus])cnd her ef¬ 
forts to get off until approaching vessels have pass¬ 
ed her, where her maneuvers are dangerous to pass¬ 
ing craft and her master must anticipate the ves¬ 
sel coming off the ground by the effect of the wind 
and tide and be ready to control her way.*® 

Negligence in ruiiiiing a vessel aground is not a 
contribniing cause to a collision wdth a steamer 
which subsequently runs into her wuth knowledge of 
her position and condition.*® 

Sunken vessels. It is the duty of the crew of a 
vessel which sinks in a harbor channel to bake rea¬ 
sonable precautions to prevent injury to ibcir own 
and other vessels from collision with the wreck, and 
under an act of congress expressly so providing, 
the owner of a vessel which sinks may be requireil 
immediately to mark the position of the vessel.*^ 


XIL LIGHTS, SIGNALS. AND LOOKOUTS 


§ 93. Lights and Other Visible Signals 

The rules adopted for the prevention of collisions 
contain detailed provisions relating to lights and other 
visible signals, including signals by day. 

Under the general maritime law, neither steam¬ 
ers nor sailing vessels, except on the lakes, were 


under a general obligation to carry lights of any 
kind ,** and whether iirudeiice demanded the car- 
r>ing of a light dejicnded on the circumstances of 
the particular case.*9 The rules adotited for the 
prevention of collisions, however, contain detailed 
pro\isions relating to lights and other visible sig- 
nals,'‘9 so that the cases arising prior to stich regu- 


77 . U.S.—MiTntt & Chapman Der¬ 
rick & WnH■kln^!: Ct) \ Cornell 
Ste-imlmat Co.. NY. IKf) F. L'f.l, 107 
C(\A. :ifi7, anirmirif,, DC, 171 F. 
716, and ct^rtioran denied 31 S CM. 
720, 220 US (517. 55 D Ed. 611. 

11 C..T. p 10!»K note 5. 

78 . V S.—Tlu' Wtiurice TJ. drover. D. 

C. N Y.. 79 F. 378. uffirmed 92 F. 
678. 34 CC.A. 616. 

78. U.S.—The Maurice B. Grover, 
supra. 

80. U.S.—The City of Macon. N.Y., 
121 F. 686, 58 C.C.A. 434. amrniinK, 

D. C.. 100 F. 139, and certiorari de¬ 
nied 23 S.Ct. 854, 190 U.S. 559, 47 
KEd. 1184. 

81 . U.S.—Creevy v. Eclipse Tow boat 
Co., La., 14 Wall. 199, 20 L.Ed. 873. 

11 C.J. p 1098 note 8. 

88 . Or.—Miami Quarry Co. v. Sen- 
borp Packinp Co., 204 P. 492, 103 
Or. 362. 

83. U.S.—The John Craig, D.C.N.Y.. 

66 F. 596—The F. & P. M. No. 1, 
D.C.Wis., 45 P. 703. 

86 . U.S.—The John Craig, D.C.N.Y., 

66 F. 69G. 

11 C.J. p 1098 note 10. 


85. U.S.—The P. W. VosburKh, DC 
NY.. 3 07 F. 539—Jliimpbr.ys v 
Charb's Warner Co., D C Dei., 45 
F. 270. 

86. N.Y.—Austin v. New JersH^ 
Stenmbout Co., 43 N.Y. 75, 3 Am.U. 
663. 

87. ITS.—The Drill Boat No. 4, D.C 
M.iss, 233 F. 589. 

In navigdble waters .sec C.J.S. title 
Navigable Waters § 4.5, also 45 C.J. 
p 472 note 44—p 473 note 79. 

88. TT.S.—The Louisiana v. Fisher, 
Md., 21 Jlow. 1. 16 L.Ed 29. 

11 C.J. p 1098 note 16, p 1099 note 18. 

89. Idaho.—Carscallen v. Coeur 
D'Alene & St. .Toe Transp. Co., 98 
P 622. 625, 15 Idaho 444, 3 6 Ann. 
Cas. 544. 

11 C.J p 1098 note 17. 

"Where the law or municipal or¬ 
dinance, or rule or regulation of the 
port or harbor wherein the vessel is 
moored, requires the display of a 
signal light, then it is negligence on 
the part of the owners of the ves¬ 
sel not to do so, and if a collision 
happens when no such signal light is 
displayed, the vessel so in default 
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will be chargeable with m'gligencc. 

If, on the ollH'r hand, there J,‘^ 
no statute, municipal ordinance, port 
or harbor rule or ri-gulatioii requir¬ 
ing the display of such light, then it 
becomes purely a question of fact 
under the eircuinst,Hnees of the oc¬ 
currence to be determined in each 
particular case.”--Carscallen v. 
Uoeur D’Alene & St. Joe Transp. Co., 
supra. 

Negligence per ee 

The absence of a light has been 
considered as negligence per se.—- 
Siinjison v. Hand, 6 Whart., Pa., 311, 
36 Am.D. 231. 

SO. United States naval vessels and 
revenue ontters 

The rule that the exhibition of any 
light on board of a ve.ssel of war of 
the United States or a revenue cutter 
may be suspended whenever, in the 
opinion of the secretary of the navy, 
the commander in chief of a squad¬ 
ron, or the commander of a vessel 
acting singly, the special character 
of the service may require it. Is ap¬ 
plicable only to inland or harbor wa¬ 
ters as distinguished from the high 
seas.—Watts v. U. S., D.C.N.Y., 123 
F. 106. 
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lations®^ are now of no practical importance. 

Signals by day. While shouts and gesticulations 
by persons on board a fishing vessel have been held 
a sufficient compliance with a provision of the In¬ 
ternational and Inland Rules requiring certain fish¬ 
ing vessels, in daytime, to indicate their occupation 
by displaying a basket or other efficient signal where 
it can best be seen,*-*- they are insufficient as measures 
by tugs to indicate the presence of a submerged ves¬ 
sel in tow.®3 

§ 94. - Lights for Vessels under Way 

a. Steam vessels generally 

b. Sailing vessels generally 

c. Tugs and lows 

d. IMlot vessels 

c. Fishing vessels 

f. Small vessels; motor boats 

g. Rafts or other craft not provided for 

a. Steam Vessels Generally 

Steam vessels under way must carry a masthead 
light, range lights, and side lights if and as prescribed by 
the rules. 

Lights for steam vessels when towing are consid¬ 
ered in § 94 c (1) infra, for steam pilot vessels, in 
§ 94 d infra, and for small steam vessels, in § 94 f 
infra. 

Masthead light. Ships of war are within the ap¬ 
plication of a provision of the International Rules, 
33 U.S.C.A. § 72, that a steam vessel when under 
way must carry on, or in front of, the foremast, or 
if a vessel without a foremast, then in the fore part 
of the vessel, at a height above the hull of not less 
than twenty feel, and if the breadth of the vessel 
exceeds twenty feet, then at a height above the 
hull not less than such breadth, so, however, that 
the light need not be carried at a greater height 
above the hull than forty feet, a bright wffiite light, 
so constructed as to show an unbroken light over 
an arc of the horizon of twenty points of the com¬ 
pass, so fixed as to throw the light ten points on 
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each side of the vessel, namely, from right ahead 
to two points abaft the beam on either side, and of 
such a character as to be visible at a distance of at 
least five miles.A like provision, contained in the 
Inland Rules, 33 U.S.C.A. § 172, except that the dis¬ 
tance above the hull is not prescribed, has been held 
applicable to shii)s propelled by sail and machin- 
cry.‘**'» Substantially the same provision is contained 
in the Rules for the Great Lakes, 33 U.S.C.A. § 
252; and a similar provision appears in the Rules 
for the Red River of the North and rivers emptying 
into the Gulf of Mexico, 33 U.S.C.A. § 312. 

Range lights. Under the International Rules, 33 
U.S.C.A. § 72, a steam vessel under way may, but 
is not required to, carry range lights or a stern 
light in line with the masthead at an elevation of at 
least fifteen feet higher.^® Under the Inland Rules, 
33 U.S.C.A. § 172, the carrying of range lights is 
optional on seagfiing vessels,but other vessels, ex¬ 
cept ferryboats, must carry a central range of two 
white lights.^** Provisions with regard to range 
lights are contained in the Rules for the Great 
Lakes, see 33 U.S.C.A. § 252, and in the Rules for 
the Western Rivers, see 33 U.S.C.A. § 316, 

Side lights. All the rules provide that a steam 
vessel when under w^ay must carry on the starboard 
side a green light so constructed as to show an un¬ 
broken light over an arc of the horizon of ten 
jioinls of the compass, so fixed as to throw the 
light from right ahead to two points abaft the 
beam on the starboard side, and of such a character 
as to be visible at a distance of at least two miles; 
and on the jiort side a red light so constructed as 
to show an unbroken light over an arc of the hori¬ 
zon of ten points of the compass, so fixed as to 
throw the light from right ahead to two points abaft 
the beam on the port side, and of such a character 
as to be visible at a distance of at least two miles; 
and that the green and red side lights must be fitted 
with inboard screens projecting at least three feet 
forward from the lights, so as to jirevcnt them 
from being seen across the bow, 33 U.S.C.A. §§ 72, 
172, 252, 312, 314, 316.5*'-* construing such a pro- 


91. U.S.—New York and Virginia 

Steamship Co. v. Calderwood, N. 
Y., 19 How. 241, 15 L..Ed. 612. 

11 C.J. p 1099 notes 18. 19. 

99. U.S.—The Albatross, C.C.A. 
Wash.. 20 F.2d 17. 

93. U.S.—The H. S. Beard, D.C.N.Y., 
134 F. 648. 

94. U.S.—Ocean S. S. Co. of Savan¬ 
nah V. U. S., C.C.A.N.Y., 38 F.2d 
782, affirming, D.C., The City of 
Rome, 24 F.2d 729. 


95. U.S.—The Alice M Guthrie, D. 

C. Va., 257 F. 472. 

Steam ve.ssel defined .see supra 8 2. 
99. U.S.—Aktieselskabct Dea v. 
Wrightson, C.C.A.Alu . 26 F.2d 175, 
certiorari denied 49 S.Ct. 25, 278 U. 
S. 623. 73 L..Ed. 544. 

Range lights defined see supra 8 2. 
97. U.S.—The Pawnee. P.C.N.Y., 168 

F. 371. 

Pleasure yacht as ocean-going vessel 

A steam yacht carrying sail and 
licensed as a pleasure vessel to pro¬ 
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ceed from port to port In the ITnlted 
States and by sea to foreign ports, 
is essentially an ocean-going vessel 
and need not carry the central range 
lights required for steam vessels 
other than ocean-going vessels.— 
Belden v. Cha.««e. 14 S.Ct. 264. 160 U.S. 
674, 37 U.Rd 1218, reversing 22 N.E. 
963, 117 N.Y. 637. 

98. U.S.—The Ida B. Conway, D.C. 
Md., 22 F.2d 182. 

99. On Ohio River, boats are re¬ 
quired at night to have a rod light 
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vision, the phrase “from rijjht ahead” must be read 
in connection with the clause requiring^ the ligi'hts 
to be fitted with inboard screens^ It is no excuse 
for not having" proper side lights that the master 
of the vessel did not know of the law,- or that other 
lights, not required by law, were used as a substi¬ 
tute thcrefor.3 

b. Sailing Vessels Generally 

Sailing vessels under way must carry the same lights 
as steam vessels, except that they must never carry the 
white lights. 

Under provisions of the rules expressly so requir¬ 
ing, 33 U.S.CA. §§ 75, 174, 255, 317, a sailing ves¬ 
sel under way is required to carry the same lights 
as are prescribed for steam vessels under way, with 
the exception of the white lights, which she must 
never carry.^ However, it has been held that a 
sailing vessel almost directly ahead of a steamer 
and in practically the same position as an overtaken 
vessel, may show a white lantern on her steni.^ 

Lights for sailing pilot vessels are considered in 
^4 d infra, and for small vessels under sail, in § 

f infra. 

c. Tugs and Towb 

(1) Steam vessels when towing 
{2) Vessels in tow 

(1) Steam Vessels When Towing 

steam veasefis, when towing, are required generally to 
carry vertically, In addition to their side lights, two 
bright white lights, of the same construction and char¬ 
acter, and carried in the same position as, the masthead 
light. An additional light is required under some rules 
when more than one vessel is being towed or when a ves¬ 
sel is being towed astern. 

Under a provision of the International Rules ex¬ 
pressly so requiring, 33 U.S.CA. § 73, a steam ves¬ 
sel when towing another vessel shall, in addition to 
her side lights, carry tw^o bright white lights in a 
vertical line one over the other, not less than six 
feet apart, and when towing more than one vessel 
shall carry an additional bright white light six feet 


above or below such light, if the length of the tow, 
measuring from the stern of the towing vessel to 
the stern of the last vessel towed, exceeds six hun¬ 
dred feet.® The Inland Rules contain a similar pro¬ 
vision which fixes the distance between the lights 
at three feet, and requires the additional white light 
when one or more vessels arc being towed astern, 
regardless of the length of the tow, 33 U.S.C.A. § 
173. 

Under the International Rules, each of these 
lights must be of the same construction and char¬ 
acter, and must be carried in the same position, as 
the masthead light, excepting the additional light 
which may be carried at a height of not less than 
fourteen feet above the hull.'^ The Inland Rules 
provide the same except that the lights are to be 
carried in the same position as the masthead light 
or the after range light, 33 U.S.C.A. § 173. The 
Rules for the Western Rivers provide that steam 
vessels, when towing, shall carry, vertically, two 
white masthead lights, of the same character and 
construction as the masthead light, 33 U.S.C.A. g 
313; and the Rules for the Great Lakes provide 
that a steam vessel having a tow other than a raft, 
for which sjiecial provision is made, 33 U.S.C.A. § 
254, shall in addition to the masthead light carry 
in a vertical line not less than six feel above or be¬ 
low that light a second bright light of the same con¬ 
struction and character, and fixed and carried in the 
same manner, as the masthead light, 33 U.S.C-A. 

§ 253. 

Both the International and the Inland Rules au¬ 
thorize such steam vessel to carry a small white 
light abaft the funnel or after mast for the vessel 
towod to steer by, and provide that such light shall 
not be visible forward of the beam, 33 U.S.C.A. §g 
73, 173; and the Rules for the Great Lakes arc the 
same except that the carrying of such a light is 
made compulsory. Rules for Great Lakes Nos. 4 and 
5, 33 U.S.C.A. §§ 253, 254. A tug which has no 
ma.st must carry her vertical lights when towing in 
such a manner as to be equivalent in effectiveness 
to that jirescrihed by the rules.* 


and a grreon lixht; floating cTafl rar- 
ry a white ll^ht.—Louisvillo A C. 
Packet Co. v. Mulligan, 77 S.W. 704, 
25 Ky.L. 1287. 

1. ILS.—^Seaboard Shipping Corpo¬ 
ration V. Globe Oil Delivery Cor¬ 
poration. C.C.A.N.Y., 33 F.l*d 463, 
modifying. D.-CL. The No. 33S, 17 F. 
Supp. fiS'S. 

2. IT.S.—The Ontario, D.C.Mass., IR 
FCaH.No.19,543, 2 Lowell 40, modi¬ 
fied on other grounds. C.C., 23 F. 
Cas.No.l 8.635. 

11 C.J. p 1099 note 23. 


3. n.S.—The Duquesne, C.C.A.l*a., 
262 F. 1. 

4. V S.—^Aktieselskabet Dea v. 
Wrightson, C.C.A.Ala.. 26 F.2d 175, 
eerliorari denied 43 S Ct. 25, 278 
U.S. 623. 73 L.l!3d. 544—The Ida B. 
Conway. D.C.Md., 22 F.2d 182. 

11 C.J. p 1100 note 34. 

5. TT.S. — Aktieaelskabet Dea v. 
Wrlghtson, C.C.A.Ala., 26 F.2d 175, 
certiorari denied 43 S.Ct. 25, 278 
U.S. 623. 73 UlSd. 544. 

Lights for overtaken vessel see in¬ 
fra S 97. 


G. U.S.—The Nugent, N.T., 146 F. 
31, 76 C.C.A. 16—Po.Mter v. Mer¬ 
chants’ & Miners’ Transp. Co., D.C. 
Va., 134 F. 364—The Beho, D.C. 
Ala., 131 F. 622. 

7. U.S.—The New York Cent. No. 
22. D.C.N.y.. 124 F. 760, affirmed 
136 F. 1021, 68 C.C.A. 661. 

8 . U.S —The Jesse Williamson, Jr., 
C.C.N.Y., 18 P.Cas. No. 7,236, 17 
Blatchf. 106, appeal dismissed 2 S. 
Ct. 669. 108 U.S. 306. 27 L.Ed. 780. 
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(2) Vessels in Tow 

Vessels In tow are required generally to carry the 
colored side lights prescribed for steam vessels under 
way, but are forbidden to carry masthead or range lights; 
In the Great Lakes, a small bright light aft is also re¬ 
quired. The inspectors’ rules also lay down requirements 
for lights on barges and canal boats being towed. 

Under the International, 33 U.S.C.A. § 75, and In¬ 
land, 33 U.S.C.A. § 174, Rules, vessels in tow are 
required to carry the colored side lights prescribed 
for steam vessels under way, and are forbidden to 
carry the masthead or range lights;^ and the Rules 
for the Western Rivers make the same provision for 
sailing vessels being lowed, 33 U.S.C.A. § 317. The 
Rules for the Great Lakes provide that any vessel 
being towed shall carry not only side lights but also 
a small bright light aft, which, however, shall not 
be visible forward of the beam, 33 U.S.C.A. § 
255. Irre.spective of regulations, it has been de¬ 
clared a fault not to have a light on a vessel lowed 
astern. Where a representative of the owner of 
the vessel being towed is aboard it, the duty of see¬ 
ing that proper lights are displayed devolves at least 
in part on the tow.^i 

71ic inspectors* rules, promulgated in accordance 
with the regulations, require that barges and canal 
boats when towed on a hawser two or more abreast 
in one tier shall carry a white light on the bow and 
a white light on the stern of each of the outside 
boals.^2 The rule imposes a duty on the tows as 
well as on the tug to see that such lights are main¬ 
tained, and the duty is imposed not only on the out¬ 
side boats but on e;ich one in the lier.^3 h 
however, apply to sailing vessels. 


The inspectors* rules also require that when two 
or more boats in tow are abreast, the colored lights 
shall be carried at the outer side of the bow of the 
outside boats.i® 

d. Pilot Vessels 

The several rules lay down special requirements for 
the exhibition of lights by pilot vessels, whether steam 
or sail, and whether or not engaged on their stations on 
pilotage duty. 

Under express requirements of the International 
and Inland Rules, 33 U.S.C.A. §§ 78, 177, pilot ves¬ 
sels, when engaged on their station on pilotage duty, 
must not .show the lights required for other vessels, 
but must carry a white light at the masthead, visi¬ 
ble all around the horizon, and must also exhibit 
a flare-up light or flare-up lights at short intervals 
which must never exceed fifteen minutes. On the 
near approach of, or to, other ves.sels they must 
have their side lights lighted, ready for use, and 
must flash or show them at short intervals, to indi¬ 
cate the direction in which they are heading, but 
the green light must not be shown on the port side, 
nor the red light on the starboard side. A pilot ves¬ 
sel of such a class as to be obliged to go alongside 
of a vessel to put a pilot on board may show the 
white light instead of carrying it at the mastheac', 
and may, instead of the colored lights above men¬ 
tioned, have at hand, ready for use, a lantern with 
green glass on the one side and red glass on the 
other, to be used as prescribed above. Pilot vessels 
when not engaged on their station on pilotage duty 
must carry lights similar to those of other vessels 


9. IT.S.—The Helmsman, D.C.N.Y., 

11 R2d 441, alTlrmed, C.C.A., 11 F. 

2d 444. 

11 C..1. p 1101 note 49. 

DredflTd in tow should carry colored 
.starboard and port lights.—IT. S. v. 
Port of Portland, D.C.Or., 161 F. 193. 

Steamer in tow 

(1) A steam vessel in tow violates 
the rules of navigation in not dis¬ 
playing running lights while in mo¬ 
tion.—Novak V. Fishermen’s I*acking 
Corporation, 52 P.2d 336, 184 Wash. 
526. 

(2) Under the Inland Rules, as 
originally enacted, a steamer In tow 
was also required to carry her white 
masthead light, since the statute was 
specifically applicable, in this re¬ 
spect, to “sailing” vessels being tow¬ 
ed. and this was so even in the pres¬ 
ence of a letter of the secretary of 
commerce to the secretary of the 
navy, advising that vessels, when 
towed in inland waters, should not 
carry the white masthead light.— 
The Scandinavia, D.C.N.Y., 11 F.2d 
^ 42 . 

(3) However, the Inland Rules 


now provide that “any vessel being 
lowed, except barges, canal boats, 
scows, and other vessels of nonde¬ 
script type, when in tow of steam 
vesse'ls, shall carry the same lights 
as arc prescribed . . . for a 

steam vessel under way, with the ex¬ 
ception of the white lights . . . 

which they shall never carry.” 33 
U.S.C.A. 5 174. 

10. TT.S.—The Ernest A. llamill, D. 
C.Wash., 100 F. 509. 

11. ITS—The .Tohn F. Lewis, D.C. 
Pa., 51 F.2d 274. 

12. IT S.—The Nettle L. Tice, D.C.N. 
Y., 110 F. 461. 

11 C.J. p 1101 note 55. 

Pnrpose of lights 

The lights thus required to be enr- 
rieil are not solely to prevent colli¬ 
sion in Itself, but also to assist in 
indicating to an approaching vessel 
the number and length of the tows 
and the positions of the vessels.— 
The Eugene F. Moran, N.Y., 170 F. 
928. 96 C.C.A. 144, amended 173 F. 
1020, 97 C.O.A. 667, certiorari denied 
30 S.Ct. 399. 215 U.S. 596, 64 L..Ed. 
342. 


Particular lights held insnfllclent 

(1) One light placed on the cabin 
of the tow.—The Komuk. D.C.N.Y., 
120 F. 841. 

(2) A lantern placed on deck in 
front of a windla.s.s.- The Asfalto. D. 
C’ N.Y., 45 F.2d 857, modified on other 
grounds, C.C.A., 61 F.2d 982. 

13. U.S.—The Eugene P. Moran, N. 
Y.. 154 F. 41, 83 C.C.A. IG.I. certi¬ 
fied quest ions answered 29 S (Tt. 
339, 312 U.S. 466, 63 L..Ed. 600— 
The Lyndhurst, D.C.N.Y.. 92 F. 681. 

14. U.S.—The Merrill C. Hart. N.Y., 
188 F. 49, 110 C.C.A. 187, afflrming. 
D.C., 162 F. 371. 

16. ir.S.—The Protector, D.C.N.C. 
217 F. 117—The Nettie U Tice. D. 
C.N.Y.. IfO F. 461. 

Duty on master of tug 

The tug Is not exonerated from li¬ 
ability for a resulting collision by 
the fact that her master ordered the 
master of the tow to set the light, 
but It was his further duty to sec* 
that his order was enforced.—The 
Nettie L*. Tice, supra. 
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of their tonnage.^* The Rules for the Western 
Rivers provide that sailing pilot vessels shall not 
carry the lights required for other sailing vessels, 
but shall carry a white light at the masthead, visi¬ 
ble all around the horizon, and shall also exhibit 
a flare-up light every fifteen minutes, 33 U.S.C.A. § 
320. 

Steam pilot vessels. International, 33 U.S.C.A. 
§ 78, and Inland, 33 U.S.C.A. § 177, Rules provide 
that a steam pilot vessel, when engaged on her 
station on pilotage duty and in waters of the Unit¬ 
ed States, and not at anchor, shall, in addition to 
the lights required for all pilot boats, carry at 
a distance of eight feet below her white mast¬ 
head light a red light, visible all around the hori¬ 
zon and of such a character as to be visible on 
a dark night with a clear atmosphere at a dis¬ 
tance of at least two miles, and also the colored 
side lights required to be carried by vessels when 
under way, and that, when nut eng.iged on her 
station on pilotage duty, she shall carry the same 
lights as other steam vessels. The Rules for the 
Western Rivers provide that steam pilot boats shall, 
in addition to the masthead light and the green and 
red side lights required for ocean-going steam ves¬ 
sels, carry a red light hung vertically from three 
to five feet above the foremast headlight, for the 
purpose of distinguishing such steam pilot boats 
from other steam vessels, 33 U.S.C.A. § 320. 

e. Fishing Vessels 

The International, 33 U.S.C.A. § 79, and Inland, 
33 U.S.C.A. § 178, Rules contain full and explicit 
provisions as to the lights to he carried by fishing 
vessels. Under these rules, the number, construc¬ 
tion, and general nature of the lights to he carried 
arc dependent on various factors, such as the na¬ 
ture and size of the vessel, and whether she is 
proceeding with nets, trawls, or lines in or out of 
the water. The Rules for the Great Lakes, 33 U.S. 
C.A. § and other rules jirovide that fishing boats 
navigating any bay, harbor, or river by hand pow¬ 
er, horsepower, sail, or by the current of the river, 
shall carry one or more good white lights placed in 
such manner as shall be prescribed by the board of 
supervising inspectors of steam vessels. 


f. Small Vessels; Motor Boats 

The several rules prescribe lights for emafl veseela 
under way, including rowboats, open boats, and motor 
boats, with apecial provision for bad weather. 

By the International Rules, 33 U.S.C.A. § 77, 
steam vessels of less than forty, and vessels under 
oars or sails of less than twenty, tons gross tonnage, 
respectively, and rowboats, when under way, are not 
required to carry the masthead or the side lights, 
but if they do not carry them they must be provided 
with certain other prescribed lights. Under the In¬ 
land Rules, 33 U.S.C.A. § 176, rowboats, whether 
under oars or sail, must have ready at hand a lan¬ 
tern showing a white light which shall be tempo¬ 
rarily exhibited in sufficient time to prevent colli¬ 
sion ; a like provision contained in the pilot rules 
of the United States department of commerce, while 
not technically applicable to canoes, is held to indi¬ 
cate a standard of care which canoes should ob- 
serve.i'^ The Rules for the Great Lakes, 33 U.S. 
C.A. § 260, and the Western Rivers, 33 U.S.C.A. 
5 322, provide that open boats shall not be obliged 
to carry the side lights required for other vessels, 
but shall, if they do not carry such lights, carry a 
lantern having a green slide on one side and a red 
slide on the other side, and that on the approach of 
or to other vessels, such lantern shall be exhibited 
in sufficient time to prevent collision, and in such a 
manner that the green light shall not be seen on the 
port side nor the red light on the starboard side. 

Small vessel under miy in bad 7 eeatlier, The In¬ 
ternational Rules, 33 U.S.C.A. § 7ft, and the Rules 
for the Great Lakes, 33 U.S.C.A. § 257, provide that 
whenever, as in the case of small vessels under way 
during bad weather, the green and red side lights 
cannof be fixed, these lights must be kept at hand, 
lighted and ready for use, and must, on the approach 
of, or to, other vessels, be exhibited on their respec¬ 
tive sides in sufficient time to prevent collision, in 
such manner as to make them most visible, and so 
that the green light shall not be seen on the port side 
nor the red light on the starboard side, nor, if jirac- 
ticable, more than two points abaft the beam on 
their respective sides; and that, to make the use 
of these portable lights more certain and easy the 
lanterns containing them must each be painted out- 


18. Purpose of liflrhts; salllnflr pilot 
vessels 

(1) "Saillnpr pilot boats are requir¬ 
ed to carry the mast-head li^ht. be- 
sides displaying the flare-up lierhl, In 
order that they may be seen by ap¬ 
proaching vessels, and that the ap¬ 
proaching vessel may not be misled 
in respect to the character of the 
vessel showing such a light."—The 
Steamship City of Washington v. 


Baillle, N.T., 92 U.S. .Si, 23 L.Ed. 600, 
602. 

(2) A sailing pilot vessel carrying 
prohibited lights is regarded us sim¬ 
ply a “sail vessel.”—The New Or¬ 
leans, D.C.N.Y., 18 F.Cas.No.10,180, 9 
Ben. 303. 

“Bagaged oa her etatioa oa pilotage 
duty” 

A pilot boat waiting for ships 
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wanting pilots, although miles off 
the port to which she belongs, is a 
"pilot vessel engaged on her station 
on pilotage duty," within the mean¬ 
ing of such a provision.—The Plaver- 
lon, C.C.La., 31 P. 563. appeal dis¬ 
missed 11 S.Ct. 35, 137 U.S. 145, 34 L. 
Ed. 603. 

17. U.S.—Felge v. Hurley, C.C.A. 

Ky., 89 F.2d 576. 
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side with the color of the light they respectively 
contain, and must be provided with proper screens. 
Substantially the same provision is contained in the 
Inland Rules, 33 U.S.C.A. § 175, and the Rules for 
the Western Rivers, 33 U.S.C.A. § 318, except that 
in the former the words “vessels of less than ten 
gross tons’* are used in place of the words “small 
vessels.” 

Motor boats. Under the provisions of an act pro¬ 
viding for the regulation of motor boats, 46 U.S. 
C.A. § 513, motor boats are required to carry col¬ 
ored side lights of a prescribed size and construc¬ 
tion, and either one or two white lights, depending 
on the size and class of the vessel. A vessel eighty- 
seven feet long, i)ropelled partly by sail and partly 
by gasoline engines, is not a motor l)oat within the 
meaning of the provision that motor boats, when 
propelled by sail or machinery or under sail alone, 
shall carry the colored lights suitably screened but 
not the prescribed white lights.^^ 

g. Bafts or Other Craft Not Provided for 

Rafts or other water craft not specially provided for 
must carry one or more good white lights placed as pre¬ 
scribed by the board of supervising inspectors of steam 
vessels. 

Under an exjires.s jirovision of the Inland Rules, 
33 U.S.C.A. § 178, rafts, or other water craft not 
specially provided for in the Rules, navigating by 
hand power, horse jiower, or by the current of the 
river, must carry one or more good white lights, 
which must be placed in such manner as shall be 
prescribed by the board of supervising inspectors of 
steam vessels.^^ Similar jirovisions are contained 
in the Rules for the Great Lakes-® and the Western 
Rivers.-i 


§ 95. — Lights for Vessels Not under Way 
or Not in Command 

a. Vessels not under command or control 

b. Vessels at anchor 

c. Moored vessels 

a. Vessels Not under Command or Control 

Provisions prescribing lights for vessels not under 
command refer to vessels disabled so as to be no longer 
under control, and are inapplicable to one governed by 
special local rules. Special lights are prescribed for tele¬ 
graph cable vessels and vessels aground. 

The provi.sions in the International Rules that a 
vessel which, from any accident, is not under com¬ 
mand must carry two vertical ml lights at the same 
position as the masthead light for a steamer under 
way, and when not making way shall not carry the 
side lights, but when making way shall carry them, 
33 U..S.C.A. § 74, refer to vessels in some way di.s- 
abled, so as to be no longer under control,-- and do 
not apjily to a vessel in perfect condition moving 
very slowly in a light air and with sufiicient steer¬ 
ageway to keep her course;-** nor do such tirovi- 
sions apjily to a vessel governed by sjiecial local 
rules.2‘* Where the aft light of a motor boat not 
under control is sufiicient, and her stern is toward 
a lug which collides wdth her, the sufficiency of the 
boat’s side lights, and bow light are immaterial.-•'» 

Tclcqraph cable zrssrls. The International Rtiles, 
33 U.S.U.A. § 74, ]>rovide that vessels laying or 
picking up telegraiih cables, when not under way, 
shall carry special lights indicating their business, 
wdiich lights are to be taken by other vessels as sig¬ 
nals that the vessel showing them is not under com¬ 
mand and cannot, therefore, get out of the way. 

Vessels aground. Under the earlier rules, a ves- 


18 . us— Th<‘ Alice M. Guthrie, D. 

C. Va,, 2.'i7 F. 472. 

18 . U.S.—National DredKiriR Co. v. 
Monsen, Ala., 120 F. 0:U), 01 C.C.A. 
400, certiorari denied 24 S.Ct. S51, 
192 U..S. 669, 4 U.Fd. 840. 

Segnirement inoperative nntU board 
acts 

Until the hoard of supervising in¬ 
spectors has prescribed the manner 
In which the white light, required b.\ 
an act of cong:re.ss to he carried by 
every water craft navig^atinfc by 
hand on any river or harbor, shall lie 
placed, the Injunction to carry such 
a light IS inoperative.—Harris v. 
Uehelhoer, 75 N.Y. 109. 

Xn Ohio River, floating craft carry 
a white light.—The Louisville, etc., 
Packet Co. V. Mulligan, 77 S.W. 704, 
25 Ky.L. 1287. 

Roles of Delaware and Raritan Canal 

U.S.—McCausland v. The Delaware, 

D. C.N.Y., 3 P. 878. 

11 C.J. p 1103 note 80. 


20 . Statute provides th.it “produce 

boats, canal boats . . . rafts, or 

other water cruft navigating any 
bay, harbor, f>r river, l>y hand power, 
horse power, sail, or by the current 
of the river . . . and not other¬ 

wise provided for in these rules, 
shall <*arry one or more good white 
lights, which shall be placed in such 
manner as shall be prescribed by the 
Hoard of Supervising Inspectors of 
Steam Vessels.”—Rules for Grc*nt 
Lakes, 33 U.S.C A. § 259. 

21 . Statute provides that “coal 

boats, trading boats, produce boats, 
canal bouts . . . rafts, or other 

water craft, navigating any hay, 
harlior, or river, by hand power, 
horse power, sail, or by the cur¬ 
rent of the river . . . shall car¬ 

ry one or more good white lights, 
which shall be placed in such manner 
as shall be prescribed by the board 
of supervising inspectors of steam 
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vessels."—Rub's for Red River of the 
North and rivers emptying into the 
Gulf of Mexico. 33 U S.U.A. § 321. 

22. TT S.—The Chf'ruskia, D.C.N.Y., 
92 F. C83. 

Purpose of lights 

“The lights and shapes required to 
he shown by this article are to he 
taken by other vessids as signals 
that the vessel showing I hern is not 
under command and cannot therefore 
get out of the way.”—33 U.S.C.A. § 
74. 

23. U.S.-—The Cheruskia. D.C.N.Y., 
92 F. 683. 

24L U.S.—The Soeony No. 115, C.C.A. 
N.Y.. 63 F. 2 d 226, affirming, D.C., 
58 F.2d 392. 

25. U.S.—The O’Brien Bros., D.C.N. 

Y., 262 F. 186. 
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sel aground was required to exhibit the light of a 
vessel at anchor.26 However, the Tnlernational 
Rules, 33 U.S.CA. § 81, now provide that a vessel 
aground in or near a fairw^ay shall display the light 
or lights of vessels at anchor and the two red lights 
prescribed for vessels not under command. 

b. Vessels at Anchor 

The rules prescribing lights for vessels at anchor 
must be strictly observed. They apply to vessels lying 
at anchor and not expecting to move, but not to moored 
or drifting vessels. 

Under the Inland, 33 U.S.C.A. § 180, and Inter¬ 
national, 33 U.S.C.A. § 81, Rules, a vessel at an¬ 
chor is now required to display either one or tw^o 
white lights at a prescribed height above her hull, 
the number and height depending on her size and 
similar provisions are contained in the Rules for 
the Great Lakes, 33 U.S.C.A. § 258, and the Rules 
for the Western Rivers, 33 U.S.C.A. § 319. 

The rules requiring anchor lights must he strictly 
observed.^** They are applicable to vessels lying at 
anchor and not expecting to move,29 but are inap¬ 
plicable to moored vessels,2^ or to a vessel drifting 
with a small anchor dragging to retard her prog¬ 
ress. 21 The rules do not require that a vessel at 
anchor shall extinguish or inboard her cabin lights 
so that no light can possibly be seen from any part 
of her huIL22 

Pilot vessels. The International and Inland 
Rules, 33 U.S.C.A. §§ 78, 177, provide that a .steam 
pilot vessel, when at anchor, shall carry, in addi¬ 
tion to the lights required for all pilot boats, the 


red light required of steam pilot vessels not at an¬ 
chor, but not the colored side lights. A sailing pilot 
vessel, when at anchor, must display the same lights 
as other vessels at anchor.23 

Open boats, rafts, and craft not provided for. 
By the Rules for the Great Lakes, 33 U.S.C.A. §§ 
260, 322, open boats, when at anchor or stationary, 
shall exhibit a bright white light; they shall not, 
how^ever, be prevented from using a flare-up in ad¬ 
dition, if considered expedient. By the Rules for 
the Great Lakes, 33 U.S.C.A. § 259, produce boats, 
canal boats, fishing boats, rafts, or other water craft 
anchored in or near the channel or fairway of any 
bay, harbor, or river, and not otherwise provided 
for in the rules, shall carry one or more good white 
lights which shall be placed in such manner as shall 
be prescribed by the board of supervising inspectors 
of steam vessels; and a similar provision is con¬ 
tained in the Rules for the Western Rivers, 33 U.S. 
C.A. § 321. 

c. Moored Vessels 

Except where a statute, ordinance, or regulation, or 
usage, so requires, a vessel properly moored out of the 
usual track of moving vessels is under no duty to display 
a light; but a vessel moored in or near a channel or 
fairway must do so. 

Where there is no statute, municipal ordinance, 
port or harbor rule or regulation, or custom requir¬ 
ing moored vessels to display a light, it becomes 
a question of fact under the circumstances in each 
particular case w^hether the failure of such a vessel 


20. IT.S.—The Ant. D.C.N.J., 10 F. 
294—The Prank Moffat, D.C.MIch., 
9 P.Cas.No.5.060, 2 Flip. 291. 

27. U.S.—The SantiuKO, D.C.ra., 160 
F. 742. 

11 C.J. p 1104 note 92 

When two liffhta required 

“Thewe rules tlnland HuIgs] rc- 
<iulre that where a ve.ssfl is of l.^JO 
feet or upward in length two 1igh1.s 
must be displayed when at anchor, 
I ho stern liKht lower than the one 
forward to indicate they arc both 
upon the same vessel and the diree- 
tion she is polntinff."—The Santiago, 
D.C.Pa., 160 F. 742, 745. 

“Bull’* couBtrued 

The word “hull,*’ as used in the 
Uules, includes the forecastle deck. 
—The Furope, Or., 190 F. 475, 111 
C^.C.A. 307—The Europe, D.C.Or., 175 
F. 596. 

Dredg’e as **vea8el at anchor” 

A dredge lawfully fixed in a ehan- 
nel for the purpose of Improving it 
Is “a vessel at anchor,” within the 
meaning of the Rules.—The Ruiley 
Gatzert, Or.. 179 F. 44. 102 C.C.A. 612. 


1 B.T.Bev.8t. 686 § 12, requiring 
the master of a ve.ssel at anehj)r in 
the nighttime to cause a light to l>e 
shown in her rigging, at least twenty 
feet above her deck and from her 
taffrail, does not apr>ly to a small 
undecked sailboat having no rigging 
twenty feet above the place where 
the deck would be if she had one.— 
Thompson v. Stuten Island R. Co., 70 
N.Y. 598—Lambert v. Staten island 
R. Co., 70 N.Y. 101, affirmed 131 U.S. 
ccxi, 24 L.Ed. 615. 

Under maritime law and early regn- 
latlone 

(1) The maritime law has always 
required vessels at anchor in a fair¬ 
way at night to display an anchor 
light in the rigging, hung so a.s to be 
seen at a distance from all sides.— 
The Scioto. 21 F.Cas.No.12,508, D.C. 
Me.. 2 Ware 360—11 C.J. p 1104 notes 
98, 99. 

(2) Such requirement was subse¬ 
quently incorporated into the early 
regulations.—Larco v. The Martha 
and Elizabeth, D.C.Cal., 14 F.Cas.No. 
8,087. 1 Suwy. 129. 

11 C.J. p 1104 note 1. 
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28. U.S.—The Santiago, D.C.Pa., 1C» 
F. 742. 

29. U.S.—The O’Brien Bros., D.C.N. 
Y., 262 F. 185. 

30. U.S.—Dahlmer v. Bay Stale 
Dredging & Contraeting Co., C.C 
A.Mass., 26 F.2d 603. 

31. U.S.—The O'Brien Bros., D.C.N 
Y., 262 F. 185. 

Bnlo of BupervlBliig Inspectors of 

steam vessels, adopted under the au¬ 
thority of the Inland Rules, 33 U.S. 
C.A. 5 157, and requiring certain 

lights for vessels “made fast along¬ 
side a wreck or moored over a wreck 
which Is on the bottom or partly 
.submerged, or which may be drift¬ 
ing.’’ is inapplicable to a drifting 
steam tug not made fast alongside, 
or moored over, a wreck.—The So- 
cony No. 115, C.C.A.N.Y., 63 F.2d 226, 
affirming, D.C., 58 F.2d 392. 

32. U.S.—The Avon. D.C.I11.. 22 P. 
905. 

33. U.S.—The Wanata. D.C.N.Y., 29 
P.Cas.No.17,138, 4 Ben. 310. 
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to display a light constitutes a fault.^^ A vessel 
properly moored out of the usual track of moving 
vessels and not in or near the channel or fairway of 
any bay, or harbor, as where it is moored at a 
wharf,-^** is under no legal duty to display a light,-’*® 
unless a statute or municipal ordinance, or a local 
harbor regulation,**^ or the usage of the locality,** 
requires it; but, where it is moored in or near a 
channel or fairway, although lying alongside a dock 
or landing, a light must be exhibited.** 

A light must be displayed where the vessel pro¬ 
jects from a pier used as a regular landing place 
or where her boom is rigged out board, and in the 
way of passing vessels;'*^ but a launch made fast 
to a boat boom projecting from the side of a ves¬ 
sel need not exhibit a light.^* 

Vessels moored abreast. Where two vessels are 
moored abreast, it is belter seamanship to have one 
light at each end of the outer vessel than to place 
one light on each vc.sscl.^* 

§ 96. - Location and Visibility 

a. In general 


b. Obscured lights; loss or extinguish¬ 
ment 

a. In General 

The rules in effect forbid change In the position of 
the lights for which they provide. Side lights must be 
placed at the outside of the vessel, and so as to be visible 
by ordinary observation. All lights must be of such char¬ 
acter as to be seen by approaching vessels seasonably; 
but strict compliance with the law as to the character of 
lights is not required where approaching vessels are not 
misled. 

The rules, in forbidding ihe carrying of any sig¬ 
nal lights other than those designated, forbid by 
necessary imiilication any change in the position 
of the lights for which they provide.'*^ While the 
rules do not appoint any particular place where the 
colored side lights should be fixed, such lights must 
be placed at the outside of the vessel,'*^ and so as 
to be visible by ordinary observation,^® and, as is 
considered in subdivision b, infra, of this section, 
in such a manner that they cannot easily be obscured 
by the sails and rigging or otherwise. The white 
stern light of a vessel at anchor mu.st be set not 


34 . IJ.S.—L’llommediou v. The Mis¬ 
chief, D.C.N.Y., 39 F. 510. 

Idaho.—Caracallen v. Cieur D’Al<*nc, 
etc., Transp. Co., 98 T*. 632, 15 Ida¬ 
ho 444. 16 Ann.Caa. 544. 

Mass.—(Parsley v. White, 21 Pick. 

254, 32 Am.D. 259. 

11 C.J. p 1105 note 16 fal. 

Effect of noncomplianeo with rules 
see infra § 102. 

35. U.S.—Culbertson v. The South¬ 
ern Belle, IJi., 18 How. 584, 15 L.. 
Ed. 493. 

n C.J. p 1105 note 9. 

30 . U.S.—The Lucille, D.C.Ala., 169 

F. 719. 

Vessel tied to hank of river, not 

in a port or harbor or at a place of 
landing, and out of the line of cus¬ 
tomary navigation. Is not bound to 
show a light. 

U.S.—Ure V. Coffmefn, La., 19 How. 
56, 15 L.Ed. 567. 

La.—Sparks v. The Saladin, 6 La. 
Ann. 764. 

Veeeel lying in slip 

In the absence of any harbor regu¬ 
lation requiring it, a vessel lying at 
a pier wholly within a slip is not 
chargeable with fault contributing to 
a collision with a moving vessel be¬ 
cause she did not display a light at 
her stern, which was toward the en¬ 
trance to the slip.—Galveston Tow¬ 
ing Co. V. Cuban SS. Co., Tex., 195 
P. 711. 115 C.C.A. 438, modified on 
other grounds 199 P. 904, 118 C.C.A. 
234. 

Boat moored to hrldge 

Boat moored to the pier of a 


bridge, although out of the nild- 
<*hannel and of the usual course of 
vessels, must exhibit a light.—The 
Alabama. l).C!.Ala.. 26 F 866—13 C 
J. p 1105 note 15. 

37. U.S— The Lucille, D.C.Ala., 169 
F. 719. 

11 C.J. p 1105 note 6. 

38. U.S.—Shields v. Mayor, etc.. T> 
C\NY, 18 F. 748, di.stinguishing 
The Stt'anier Bridgeport v. Shaw, 
14 Wall. 116. 20 L.Ed. 787, srid 
Wet more V. The Steamboat Granite 
State. 3 Wall. 310, 18 L.Ed. 179. 

39. IJ.S.—The Millville, D C N.J., 137 
F. 974— The Kennebee, M.Y., 108 F. 
300. 47 C.C.A. 339, affirming, J>.C., 
103 F. 681. 

11 C.J. p 1105 note 10. 

Bnles for Great Bakes and West- 
em Bivera provide that vessels 
moored in or near the channel or 
fairway of any bay, harbor, or riv¬ 
er shall carry one or more good 
while lights, placed In such manner 
as shall be prescribed by the board 
of supervising inspectors of steam 
vessels.—33 U.S.C.A. $§ 259. 321. 

40 . U.S.—Shields v. New York, D. 
C.N.Y., 18 F. 748. 

41. U.S.—Stiles v. The John Stev¬ 
ens. D.C.Pa., 23 F.Cas.No.13,443. 

42 . U.S.—The Dimitri Donskoi, D.C. 
N.Y.. 60 F. 111. 

43. U.S.—Dahlnier v. Bay Slate 
Dredging & Contracting Co., C.C.A. 
Mass.. 26 F.2d 603. 
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44. U.S.— The Conoho, D.C.Va., 24 P 
758 

11 C.J. p 1105 note 19. 

45 . U.S—The Empire State. D.C. 
Ill., 8 F.Cas.No.4.474. 2 Bi.s.m. 216 

40 . U.S.—The Amboy. D.C N.Y, 22 

F. 665. 

Bide lights held Improperly placed 

(1) Abaft tlx* mix'/.en rigging.— 
The Shakspeare, D.C.N.Y., 21 F.Cfl.vi. 
No.l2,700, 4 Ben. 128. 

(2) In the center of the vessel for- 
W'ard, separated only by u board — 
The Empire State. D.C.III., 8 F.Ca.s. 
No.4.'iT4. 2 B1.SS. 216. 

(3) In the miz/.en rigging,-- The 
Caro. D.C. •-.y.. 23 F. 734 -11 C.J. p 
1106 note 27. 

(4) Near the talTrail.—The Johanne 
Auguste, DC.N.Y., 21 F. 134. 

(5) On each side of a slt'ninboat, 

on nails driven into the nosing of 
the hurricane roof.—Hazlett v. Con¬ 
rad, C.C.M(... 11 F.CaHNo.n.288, 1 

Dill. 79, affirmed 14 S.CL. 1168. 164 
U.S 584, 20 L.Ed. 821 

(6) On the pawl hitt.s.-^The Weno- 

na. CCN.Y., 29 F Cns No.l 7.411, 8 

Blatehf. 499, reversing, DC., 29 F. 
(Jas.No.17,410, 4 Ben. 207, and af¬ 
firmed 19 Wall. 41. 22 L.Ed. 52. 

(7) On the sides of the forward 
deck house of a .schooner.—The 
Samuel 11. Crawford, D.C.N.Y., 6 F. 
906. 

(8) So that a person standing at 
the stern of the vessel can see both 
at the same time without moving.— 
(Jlendinin v. The Alhambra, D.C.N.Y., 
4 F. 86. 
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less than fifteen feet lower than the forward light 
but the fact that such light lacks perhaps five feet 
of that distance may, in some circumstances, be in¬ 
sufficient to charge the anchored vessel with fault.^® 
Suspending two lights from either end of a hori¬ 
zontal crosspiece on a flagstaff is not a compliance 
with a provision requiring a steam vessel, when tow¬ 
ing, to carry two bright white lights in a vertical 
line, one over the other, not less than three feet 
apart.*^® 

Character of light. Signal lights are required by 
the rules in order that they may be seen by ap¬ 
proaching vessels in season to enable those in 
charge of the vessels to adopt the necessary precau¬ 
tions to prevent a collision with the vessel whose 
lights arc so displayed;®® they should be of suffi¬ 
cient power for that purpose,®^ and should not be 
allowed to grow dim,®2 or, in the case of side lights, 
become colorless.®® Side lights should be so screen¬ 
ed that they do not show across the ship’s bow.®^ 

However, a strict comiiliancc with the law as to 
the character of the lights is not required where 
approaching vessels are not misled.®® Thus, where 
a light comities with statutory requirements as to 
visibility, the fact that its construction is such that 
it is not as good as it might have been is immate¬ 
rial.®® 

b- Obscured Lights; Loss or Extinguishment 

Lights should not be permitted to become obscured or 


extingufehed. A steamer whose lights are obacured muat 
blow a whiatle and alacken speed; a sailing vessel in such 
a case must show a torch. A sailing vessel losing her 
lights should come to anchor if she safely can. 

A vessel must not allow her lights to be obscured 
by her own .smoke®*^ or sails,®* by the rigging or 
other objects,®® or by closing metal screens provid¬ 
ed for the protection of her side lights when in 
port,®® or, in the case of a lug, by her tow along¬ 
side.®^ 

When the lights of a steamer are obscured, it is 
her duty to blow a whistle and to slacken speed,®2 
and it is the duty of a sailing vessel in such a ca.se 
to show a torch to an ajiproaching steamer.®® The 
rule that requires the colored lights of a vessel to 
be visible for ten points around the horizon is not 
complied with when a vessel voluntarily puts her¬ 
self in a situation in which her lights will continue 
for some time obscured over a considerable part of 
the area in which other vessels are liable to be 
moving.®^ 

Loss or extinguishment. While a sailing vessel, 
losing her colored side lights in a storm during the 
nighttime, might, in some circumstances, be per¬ 
mitted to continue her voyage with a white light, she 
is not justified in so doing if she can safely come 
to anchor.®® It is no excuse for not carrying lights 
that they were being trimmed or cleaned,®® or that 
they went out by accident.®'^ 


47. TJ.S.—Graves v. Tjake Miohlgan 
Car Ferry Transp. Co., III., 183 F. 
378, 105 CC A. 598. 

Lights for vessels at an<*hor general¬ 
ly Hee supra g 95 b. 

4S. r.S.—The John G. McCullough. 

C.C.A.Va., 339 F. Ill, 1.53 C.C.A. 
153, affirming, D.C., 232 F 637. 

49. IJ.S.—Poster V. Merchants’ & 
Miners’ Tran.sp. Co., D.C.Va., 131 
P. 964. 

Lights for tugs and tows generally 
see supra § 94 c. 

50. U.S.—New Haven Steam Transp. 
Co. v. The Continental, Conn., 14 
Wall. 345. 20 LEd. 801—Chamber¬ 
lain v. Ward, Ohio, 21 How. 548, 16 
L.Ed. 211. 

51. U.S.—The Rabbonl, Me., 81 P. 
239, 26 C.C.A. 379, modified on other 
grounds 84 P. 681, 28 C.C.A. 617— 
La Champagne, D.C.N.Y., 43 P. 444. 
reversed on other ground.s 60 P. 
299, 8 C.C.A. 624—The Mary Mor¬ 
gan, C.C.Pa., 28 P. 333. 

11 C.J. p 1106 note 86. 

52- U.S.—New Haven Steam Transp. 
Co. v. The Continental, Conn., 14 
Wall. 345, 20 L.Ed. 801. 

11 C.J. P 1106 note 27. 

58. U.S.—The Mary Morgan. C.C.Pa., 


38 F 333, affirming, D.C.. 13 P. 791 
—The Narraganaett, C.(\C'onn., 11 
P. 918. 20 Blati hf. 87. 

64 . U.S.—The Johanne Auguste, U. 

C.N.y., 31 P. 134. 

Keflecton 

Under an early act of congress, 9 
St. 382, side lights on sailing ves.sels 
were required to be furnished with 
reflectors.—Foster v. The Miranda, 
D.C.Hl., 9 P.Cas.No.4,977, 6 McLean 
221 . 

55. U.S.—The New York v. Rae, N. 
y., 18 How. 223, 15 L.Ed. 369. 

11 C.J. p 1106 note 40. 

56. U.S.—The Creole. D.C.N.Y., 277 
F. 119, affirmed, C.C.A., 277 P. 122. 

67. U.S.—The Carlton v. U. S., 10 
Ct.Cl. 485. 

68. U.S—The Iberia, N.Y., 123 P. 
865, 59 C.C.A. 306, affirming, D.C., 
117 F. 718. 

11 C.J. p 1106 note 62. 

69. U.S.—The Ping-On v. Blethen, C. 
C.Cal., 11 P. 607, 7 Sawy. 482. 

11 C.J. p 1106 note 63. 

60. U.S.—The Lansdowne, D.C.Mich., 
105 P. 436. 

61. U.S.—The Lizzie Crawford, D. 
C.Pa., 170 P. 837. 

11 C.J. p 1107 note 64. 

96 


Duty to put light on tow 

If the tug’s lights are obacured by 
the tow, it IS her duty to put another 
light on the outside of the tow.— 
The Lizzie Crawford, supra—The 
Orange, O.C.N.Y., 46 P. 411. 

68 . U.S.—The PIng-On v. Blethen, C. 
C.Cal.. 11 F. 607, 7 Sawy. 482. 

63. U.S.—The Caro. D.C.N.Y.. 23 P. 
734. 

64. U.S.—The Seacaucus, D.C.N.Y., 
34 P. 68. 

11 C.J. p 1106 note 60. 

65. U.S.—The Gray Eagle, D.C.Wia., 
10 P.Cas.No. 6,734, 1 Biss. 476, re¬ 
versed on other grounds, C.C., 10 
P.Cas.No.6,736, 2 Biss. 26, affirmed 
9 Wall. 606, 19 L.Ed. 741. 

Lights for sailing vessels generally 
see supra 8 94 b. 

66b U.S.—Rogers v. The St. Charles, 
La.. 19 How. 108, 15 L.Ed. 563. 

67. U.S.—The Santiago, D.C.Pa., 160 
F. 742. 

11 C.J. p 1106 note 47. 

But it has been held that a vessel 
cannot be held in fault because her 
light was extinguished from some 
unusual and unexpected cause for a 
short time, not from want of proper 
care on the part of the vessel.—The 
Eclipse. D.C.Tex., 8 P.Cas.No.4.269. 
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§ 97. — Lights for Overtaken Vessel 

Under some of the rules, a vessel which is being over¬ 
taken by another must show from her stern a white 
light or a flare-up light, adequate for the purpose in¬ 
tended. 

Under an express requirement of the Internation¬ 
al Rules, 33 U.S.C.A. § 80, a vessel which is being 
overtaken by another must show from her stern a 
white light or a flare-up light.®* Like provisions 
are contained in the Inland Rules, 33 U.S.C.A. § 
179, and the Rules for the Western Rivers, 33 U.S. 
C.A. § 350, save that the former excepts from its 
operation steam vessels with an after range light 
showing all around the horizon, and the latter is ex¬ 
pressly applicable to sail vessels. 

The provision in the International Rules is man¬ 
datory,®® and requires the display of one of the two 
prescribed forms of light whenever the officers of 
the overtaken vessel have knowledge of the position 
of the overtaking vessel, regardless of whether such 
officers think or arc convinced they are being over¬ 
taken."^® If the overtaken vessel, having an option 
to use at the stern either a white light or a flarc-up 
light, elects to u.sc a flarc-up light, it is her duty at 
least to maintain an efficient lookout astern, and to 
display the flarc-up light as soon as an overtaking 
vessel can he secn."^! A sailing vessel is forbidden 


to display a flare-up light to an approaching vessel 
which is not an overtaking vessel.^2 

It is no excuse for a failure to show a flafe-up 
light or a lantern to an overtaking steamer, that a 
light in her cabin might have been seen by a vigi¬ 
lant lookout;"^® but notwithstanding a noncompli- 
ance with this rule by the overtaken vessel, the over¬ 
taking vessel must use all reasonable diligence to 
avoid hcr."^^ 

The light must be adequate for the purpose in¬ 
tended."^® 

§ 98. - Exhibiting Torch or Flare-Up 

Light 

The display of a flare-up light is authorized, but not 
required, by some rules, although prudence may require 
it in some circumstances. A sailing vessel’s failure to 
show a torch light to an approaching vessel, as required, 
may be excused, as where such failure was not a con¬ 
tributing fault. 

The International, 33 U.S.C.A. § 82, and Inland, 
33 U.S.C.A. § ISl, Rules provide that every vessel 
may, if necessary in order to attract attention, show 
a flare-up light in addition to the lights which she 
is required by the rules to carry. Such a provision, 
while authorizing the use of a flare-up light,"^® is 
not mandatory, and imposes no requirement,un- 


68. U.S.—Tli«* Aug^ustn (j. Hilton, D. 

C.N..7 , .-I F.Ud SOS 
11 U.J. p 1107 note 69. 

Exhibiting fltirc-up light generally 
see infra § 9S. 

Overtaking ves.sel defined see supra 
S 50. 

Rale, otherwise stated, has been 
said to be ih.'Jt "a vessel which is 
being overtaken, except a steamer 
carrying regulation white range 
lighter, must exhiliit from her stern 
to the overtaking vessel a white light 
showing all around the horizon, and, 
if neces.sary in order to attract atten¬ 
tion, in addition to the regular lights, 
may show a llare-up light.”—Aktie- 
selskahct I>ca v. Wrightson, C.C.A. 
Ala., 20 F.2d 175, 177, certiorari de¬ 
nied 49 S.Ct. 25, 278 U.S. 622. 73 H. 
Ed. 544. 

▼esselB on crossinr conrses 

A vessel on crossing courses with 
another vessel is not required to 
show a white stern light or a flare-up 
light under this rule.—The Frederick 
H., D.C.N.y., 4 F.Supp. 593—The 

Cheruskia, D.C.N.Y., 92 F. 683. 

Particular vesiels held subject to 
rale 

(1) Pilot boat lying becalmed.— 
The Columbia, D.C.Mass., 27 F. 238. 

(2) Vessel in a fog.—The Colum¬ 
bian, D.C.Mass., 91 P. 801, reversed 
on other grounds 100 F. 991, 41 C.C. 
A. 150. 

15 C.J.S.-7 


History of rule 

TT.S -The Hernicia, D.C N.Y., 122 P. 

886 . 

11 C.J. p 1107 note 59 [a]. 

Nature and positiou of white light 
'J’hc International Uules provide 
al.so that the white light required to 
be shown by this arti<*lc may be fixed 
and carried in a lantern, but in such 
case the lantern must be so con¬ 
structed, fitted, and screened that it 
shall throw an unbroken light ov«*r 
an are of the horizon of twelve 
points of the compass, namely, for 
six points from right aft on each 
side of the vessel, so a.s to be visible 
at a distance of at lea.si one mile; 
such light must be carried as nearly 
as practicable on the same level as 
the side lights.—33 U.S.C.A. H 80. 

69. U.S.—The Augusta G. Hilton, D. 

C. N.J., 3 F.2d 808. 

70. U.S.—The Augusta O. Hilton, 
supra. 

71. U.S.—The Berniciu. D.C.N.Y.. 
122 F. 886. 

72. U.S.—Brigham v. I^ucikunbach, 

D. C.Me., 140 F. 322. 

11 C.J. p 1108 note 79, 

73. U.S.—The City of Savannah, D. 

C. N.Y., 41 F. 801. 

74w U.S.—The John Bossert, D.C N 

Y., 148 F. 903, affirmed 168 F. 1021, 
93 C.C.A. 671—The City of Merida. 

D. C.N.Y., 24 F. 229. 

7S. U.S.—The Kaiserino Maria 
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Theresa, N.Y., 149 F. 97. 78 C.C.A. 
681, reversing. D.(\. 125 F. 145, and 
certiorari denied 27 S.Ct. 786, 204 
V.S. 671, 51 LEd. 673. 

11 C J p 1107 note 70. 

Torch that will not bum because 
of lack of oil is not sufficient.—The 
Kaiserine Maria Theresa. N.Y., 140 F. 
97, 78 C.C.A, 681. reversing, D.C., 125 
145, and certiorari denied 27 S.Ct. 
786. 201 U.S. 671, 51 L.Ed. 67;{. 

Binnacle light, when removed and 
used as a .stern light, is insuttleient. 
—The Furne.ssia. 1) C.N.Y., 137 F. 

955, affirmed 154 F. 348, 83 C.C.A. 126. 

76. US.—The Pacific, Del., 154 F. 
943, 83 C.C.A. 515—The Excelsior. 
I>.C.N.Y., 102 F. 652, affirmed, C.C. 
A. 107 F 094. 47 C.C.A. 120. cer¬ 
tiorari denied 22 S.Ct. 933, 183 U.S. 
607, 46 D.Ed. 395. 

Bxhibltiag flare-up held not a fault 

Where steamer changed her course 
so as to head more toward a schoon¬ 
er, making it apjaair to master of 
latter that she was being overlooked, 
the latter was not at fault in show¬ 
ing flare light.—The Chepstow Cas¬ 
tle. D.C.Mass., 253 F. 147. 

77. U.S.—The Frederick. H., D.C.N. 
Y.. 4 F.Supp. 693—The Pacific, Del., 
154 F. 943. 83 C.C.A. 615—The Ex¬ 
celsior, D.C.N Y., 102 F. 662, affirm¬ 
ed 107 F. 994, 47 C.C.A. 120, cer¬ 
tiorari denied 22 S.Ct. 933, 183 U.S. 
697, 4 6 L.Ed. 896. 
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less the circumstances are such that prudence would 
require such a light.78 Accordingly, a vessel will 
not be held at fault for failure to exhibit such a 
light where there is no apparent necessity there¬ 
for thus, where the other lights of a vessel ltc 
properly set and burning, and she has no reason to 
believe they have not been seen by the approaching 
vessel, she is not at fault for failing to exhibit a 
flare-up light and the same is true where the 
exhibition of such a light would not have prevent¬ 
ed the collision.81 

The Rules for the Great Lakes, 33 U.S.CA. § 261, 
provide that sailing vessels shall at all times, on 
the approach of any steamer during the night¬ 
time, show a lighted torch on that point or quarter 
to which such steamer shall be approaching. Earli¬ 
er regulations, U.S.Rev.St. § 4234, applicable alike 
to sea and inland navigation,contained a like 
provision, but such provision was superseded as to 
navigation on the high seas by the provision in the 
International Rules relating to overtaken vessels, 
and it is not now a part of the Inland Rules, having 
been repealed by a later statute, 29 U.S.St. at L. p 
691 c 389 § 16. The Rules for the Great Lakes, 33 
U.S.C.A. § 260, and the Western Rivers, 33 U.S. 
C.A. § 322, also provide that open boats shall not 
be prevented from using a flare-up light in addition 
to the prescribed lights, if considered expedient. 

The rule requiring a sailing vessel to display a 
torch to an approaching steamer requires the sailing 
vessel to show the torch regardless of the direction 


from which the steamer is approaching.*^ The rule 
applies to a pilot boat under sail when off pilot 
ground,** and to a vessel in a fog ;** but it does not 
apply where the lights are red to red or green to 
green, for the vessels are not then approaching 
within the meaning of the law,**^ nor does it ap¬ 
ply in any case to a vessel at anchor, whose anchor 
light is properly set and burning, and is not ob¬ 
scured by her sails.** It cannot be alleged as a 
fault in the sailing vessel that the torch obscured 
her side lights.** 

Excuse for not shoiving torch light. The failure 
of a sailing vessel to display a torch light to an ap¬ 
proaching vessel will be excused where the ap¬ 
proaching vessel had not sufficient lights to indi¬ 
cate her presence to the other,** or where danger 
of collision is the consequence of a sudden and un¬ 
expected change in the steamer’s course, giving the 
sailing vessel no time to show a light,*^ or where 
the failure was not a contributing fault.*^ Thus, 
the failure will be excused where on account of a 
fog or of the insufficient lookout on the ai)proaching 
vessel it is evident that the torch would not have 
been seen, and that if it had been shown, it would 
have been of no avail,** or where the vessel’s side 
lights were so plainly visible to the approaching ves¬ 
sel that the display of a torch would have conveyed 
no additional information.*^ However, the fact 
that a side light which was burning was not seen 
does not excuse the failure to display the torch, if 
this might have been seen further;** nor does the 


81. U.S.—The Frederick H., Bupra— 
The Middlesex, D.C.Ma.MS., 253 F. 
142. 

11 C.J. p 1108 note 82. 

Vesaol <m oroMinff oonraa 

Schooner on tug’s starboard and on 
crossing course with her was not at 
fault for failing to show flare-up 
light, where she observed tug’s 
change of course, reasonably belli*ved 
tow would clear, and light would not 
have prevented collision.—The Fred¬ 
erick H., supra—11 C.J. p 1108 note 

82. 

82. U.S.—The Golden Grove, C.C. 
Del., 13 F. 700, affirming, D.C., 13 
F. 674. 

11 C.J. p 1108 note 76. 

83. U.S.—-The Lepanto, 50 F. 234. 1 
C.C.A. 603—The State of Califor¬ 
nia, 49 F. 172, 1 C.C.A. 224, revers¬ 
ing, D.C., 46 F. 877. 

11 C.J. p 1108 note 76. 

Overtaken vessels see supra $97. 


88 . U.S.—Hood v. The Lehigh, C.C. 

111., 43 F. 597. 

11 C.J. p 1108 note 85. 

87. U.S.—Farwell v. The John H. 

Starin, D.C.N.Y., 2 F. 100—The 

Tonawanda, D.C.Pa., 24 F.Cas.No. 
14,092. 11 Phila. 516. 

88 . U.S.—The Oregon, Or., 15 S.Ct. 
804, 158 U.S. 186, 39 L.Ed. 943. 

11 C.J. p 1108 note 87. 

89. U.S.—The Golden Grove, D.C. 
Del., 13 F. 674, affirmed, C.C., 13 F. 
700. 

90. U.S.—The New Orleans, D.C.N. 
Y., 18 F.Cas.No.10.180. 9 Ben. 303. 

91. U.S.—The Hypodame v. Chapin, 
N.Y., 6 Wall. 216, 18 L.Ed. 794. 

98. U.S.—The J. C. Ames, D.C.Wis., 
121 F. 918. 

93. U.S.—The Oregon. D.C Wis., 27 

F. 761—The Oder, D.C.N.Y., 8 F. 
172, reversed, C.C., 13 F. 272. 


78. U.S.—The Lafayette. C.C.A.N.Y., 
269 F. 917—The Excelsior. D.C.N. 
Y., 102 F. 652, affirmed 107 F. 994, 
47 C.C.A. 120, certiorari denied 22 
S.Ct. 933, 183 U.S. 697, 46 L.Ed. 
395. 

79. U.S.—The Cherokee, C.C.A.N.Y., 

45 F.2d 150—The Lafayette, C.C.A. 
N.Y.. 269 F. 917—The Martha E. 
Wallace, D.C.N.Y., 148 N.Y. 94— 
The Excelsior, D.C.N.Y., 102 F. 662, 
affirmed 107 F. 994, 47 C.C.A. 120, 
certiorari denied 22 S.Ct. 933, 183 
U.S. 697, 46 L.Ed. 395. 

8a U.S.—The Cherokee, C.C.A.N.Y., 

46 F.2d 150—Black v. U. S., D.C. 
Me . 8 F.Supp. 443, affirmed U. S. v. 
Black. 82 F.2d 394—The Frederick 
H., D.C.N.Y., 4 F.Supp. 593—The 
Lafayette, C.C.A.N.Y., 269 F. 917. 

Where lights of approaching vessel 
are vlsihle 

Where lights of tug and tow were 
visible, schooner could assume that 
her own statutory lights were visible 
to tug when the two were on cross¬ 
ing courses with schooner on tug’s 
starboard.—The Frederick H., D.C.N. 
Y., 4 F.Supp. 593. 


84. U.S.—The Caro, D.C.N.Y., 23 F. 
734. 

11 C.J. p 1108 note 83. 

85. U.S.—The New Orleans, D.C.N. 
Y., 18 F.CaB.No.10,180, 9 Ben. 303. 
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94. U.S.—The Pennland, D.C.N.Y., 23 
F. 561. 

11 C.J. p 1108 note 93. 

95. U.S.—The Algiers. D.C.Pa., 21 F. 
343, affirmed. C.C., 28 F. 240. 
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fact that the vessel carries a deck load of inflam¬ 
mable material excuse her failure to light a torch.®® 

§ 99. - Displaying Wrong Lights 

The rules prohibit the display of lights which may 
be mistaken for the prescribed lights. 

Under express provisions of the rules, 33 U.S. 
C.A. §§ 71, 311, the display, from sunset to sunrise, 
of any lights which may be mistaken for the pre¬ 
scribed lights is prohibited and independently of 
the rules, it is a fault to exhibit a confusion of 
lights.®® 

§ 100. - Doubtful Lights 

Another vessel's light, coming into view, must be 
watched continuously to ascertain position and course; 
and where lights are doubtful or uncertain, an approach¬ 
ing steamer should slacken speed or stop and reverse, if 
necessary. Mistake as to lights may or may not con¬ 
stitute fault, according to circumstances. 

From the moment the light of another vessel 
comes into view it must be watched continuously to 
ascertain from its bearings the position and the 
course of the vessel.®® If there is any doubt or un¬ 
certainty as to lights, it is the duty of an approach¬ 
ing steamer to slacken speed or to stop and reverse 
if necessary until the vessel and her course and po¬ 
sition can be defined.^ It is a fault to change the 
helm in ignorance of the true course of the vessel.^ 

Mistake as to lights. Where a steamer approach¬ 
ing a harbor sees a torch and a white light like a 
masthead light and receives a response to her torch 
as a signal to a pilot, she is not in fault in mistak¬ 
ing the boat for a pilot boat and concluding that she 
will maneuver in accordance therewith, although the 
boat is in fact a schooner under way with a defec¬ 


tive side light;® but where a dredge has a proper 
anchor light, and there are no shore lights to lead 
to confusion, a raft whose navigator mistakes the 
dredge for a vessel under way is at fault for a col¬ 
lision,^ and a steamer whose officers mistake a flash 
light for a white light of a vessel at anchor is also 
at fault.® Mistaking the lights of a vessel for lights 
on a draw, on a clear, calm night, if it results in 
collision, may constitute negligence.® 

§ 101. - — Failure to See Lights 

Failure to see lights, where due to want of vigllancor 
will render a vessel liable for a resulting collision. 

Failure to see lights when i)roperly set and burn¬ 
ing, where due to want of vigilance, will render a 
vessel liable for a resulting collision and this 
may be true even where the lights do not conform 
to regulations,® as where they arc faultily placed, 
but arc nevertheless clearly visible and not mislead¬ 
ing.® However, a vessel is not liable for a failure 
to see lights where i)roper vigilance is used.^® 

§ 102. - Effect of Noncompliance with 

Rules 

Failure to comply with regulations as to lights Is a 
fault rendering a vessel liable for a collision to which 
such fault contributed; however, it does not relieve other 
vessels of their duty to use precautions to prevent col¬ 
lision; and such failure is immaterial If it did not con¬ 
tribute, or could not have contributed, to the collision. 
A tow’s failure to carry proper lights renders both tug 
and tow liable. 

i'ailurc to comply with the regulations as to lights 
is a fault in a vessel as a result of which she as¬ 
sumes the consequential risk of collision and is lia¬ 
ble for a collision to which the fault contributed.^^ 
Such a failure does not, however, render a vessel an 


»8. TT.S.—Thf Roman, D.C.Pa., 12 P. 
21!), rf?verMed on other f?rounds, C. 
C., 14 F. 61. 

97. TT.S.—The Arthur, D.C.N.T., 108 
F. 557. 

11 C.J. p 1109 note 96. 

98 . U.S.—The Huntsville, C.C.N.Y., 
12 P.Cas.No 6,915, 8 Blatohf. 228. 

11 C.J. p 1109 note 97. 

Effect of nonoompliance with rules 
sec infra § 102. 

99 . U.S.—Pflstor V. Grecnlnx, WIs., 
9 Wall. 506, 19 L.Ed. 741, affirm¬ 
ing. C.C.. 10 F.Ca.s.No.5,735, 2 Biss. 
25, reversing, I).C., 10 F.Cas.No. 
6.734, 1 Biss. 476. 

11 C.J. p 1109 note 5. 

1. U.S.—Nelson v. Leland, La., 22 
How. 48, 16 L.Ed. 269. 

11 C.J. p 1109 note 3. 

8. U.S.—The City of Chester, D.C. 

N.Y., 27 F. 319. 

11 C.J. p 1109 note 4. 

3h U.S.—La Champagne, N.Y., 60 F. 


299, 3 C.C.A. 624, reversing, D.C., 
43 F. 444. 

4 . U.S.—Seabrook v. ll.ift of B. 
Cross-Ties, D.C.S.C., 40 F. 696. 

5. U.S.—The Golden Grove, D.C Del., 
13 F. 674, affirmed, C.C., 13 P. 700. 

6 . U.S.—The Ida B. Conway, D.C. 
Md., 22 F.2d 182. 

7 . U.S.—The Buenos Aires, C.C.A.N. 
Y., 5 F.2d 425, affirming, D.C., The 
Windrush, 286 P. 251—The Dor(»- 
thy, D.C.Va.. 254 F. 477, affirmed, 
C.C.A., The Elm Branch, 264 F. 
1020—The Munalbro, D.C.Mass., 280 
F. 224. 

11 C.J. p 1109 note 9. 

Tantamount to absence of lookont 

(1) “The failure to discover lights, 
until too late to avoid a collision is 
tantamount to a failure to have a 
lookout at all."—Pendleton Bros v. 
Morgan, C.C.A.Md.. 11 F.2d 67, 68. 

(2) Effect of absence of lookout 
see Infra fi 110. 
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8. U.S.—The Che.sler O. Swain, C.C. 
A.N.y., 76 F.2d 890. 

9 . U.S.—The Gazelle, D.C.lll., 33 P. 
301—The Samuel II. Crawford, D 
C.N.Y., 6 F. 906. 

10 . U.S.—The Sitka, D.C.N.Y., 132 P. 
861. 

11 . U.S.—The Chester O Swain, C C. 
A.N.Y., 76 P.2d 890—The Jumping 
Jack, C.C.A.N.Y., 55 F.2d 92.5, re¬ 
versing, D.C., 49 F 2d 912—Ocean 
S. S. Co. of Savannah v. U. S., C. 
C.A.N.Y.. 38 F.2d 782. affirming, D. 
C., The City of Rome, 24 F.2d 729 
—llaug V. U. S., D.C Wash., 6 P. 
Supp. 418—The Euryades, D.C.N.Y., 
287 P. 354—Otlo Marmet Coal & 
Mining Co. v. Fieger-Austln Dredg¬ 
ing Co., Ohio, 259 P. 436, 170 C.C.A. 
411, certiorari denied Fieger-Austin 
Dredging Co. v. Otto Marmet Coal 
& Mining Co., 40 S.Ct. 13. 260 U.S. 
666, 63 L.Ed. 1197—The Alice M. 
Guthrie, D.C.Va., 267 F. 472—Tho 
Josephine, N.Y.. 247 F. 296, 169 C. 
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outlaw,^2 nor does it absolve another vessel from without displaying the proper lights.^® 
the observance of the laws of navigation and of that On the other hand, a vessel's failure to comply 
degree of caution, care, and nautical skill which the with regulations as to lights creates no liability 
exigencies of the case demand, or from the duty where such failure did not contribute,^® or could 
of using all practical precautions to avoid a colli- not have contributed,^"^ to the collision, 
sion;^® and where, notwithstanding the absence of Tugs and tows. The failure of a tug to carry 
proper lights on one vessel, the other, if properly towing lights as required by the rules is a fault 
vigilant, might have avoided the collision, both ves- which renders h»r liable for a collision with her tow 
sels may be held in fault but a steamship is not or a third vessel to which such fault contributed.^* 
required to maintain a reduced speed so low as to Where the vessel in tow fails to carry proper lights, 
enable her to avoid collision with vessels navigating the tug,^® as well as the tow,20 is liable, unless the 


C.A. ."tso—The Our Friend, D.C.Pa., 
14L» F. 274. 

Alaska.—Bnndle v. The Eaffle, 6 
Ala.ska, .'>03. 

11 C..T. p 10!)9 note 28 [al. p 1104 
note 92 tc], p 1109 note 11. 

Neffliffenoe per se 

Mich.—Sullivan v. Pitt-sburffh S. S. 
Co., 203 N.W. 126, 230 Mic h. 414. 

Visibility to ordinary observation 

(1) If her lights are not visible to 
ordinary observation, the ve.sael must 
be held in fault.—The Amboy, D.C. 
N.Y., 22 F. C55. 

(2) T^ocation and visibility see su¬ 
pra § 96. 

Sailing lights on vessel aground 

(1) Where a vessel aground ex¬ 
hibits sailing light.s, she will be held 
in fault for a collision with a vessel 
misled by sueh lights.—The Maurice 
B. Orover, N.Y., 92 F. 678, 34 C.C.A. 
616. 

(2) I^ights for vessel aground see 
supra § 95 a. 

Signal light for moored vessel 

(1) Where a statute or municipal 
ordinance, or a rule or regulation of 
the port or harbor wherein a vessel 
is moored, requires the display of a 
signal light, then it is negligence on 
the part of the owners of the vessel 
not to display it, and, if a collision 
happens when no such signal light is 
displayed, the vessel so in default 
is chargeable with negligence. 

U.S.—The James Cray v. The John 
Fraser, S.C., 21 How. 184, 16 L.Kd. 
106—The Whisper, C.C.La., 37 F. 
49.5—The Alabama, D.C.Ala., 26 F. 
866 . 

Cal.—Innis v. The Senator, 1 Cal. 459, 
54 Am.D. 305. 

Pa.—Bigley v. Williams, 80 l*.a. 107 
—Simpson v. Hand. 6 Wliart. 311, 
36 Am.D. 231. 

(2) Lights for moored vessels see 
supra S 95 c. 

Vault as cause of collision 

(1) Failure to comply w’ith regu¬ 
lations as to lights was held a con¬ 
tributory fault, although the collid¬ 
ing vessel attempted to pass without 
an answer to her signal.—National 
Dredging Co. v. Monsen, Ala., 126 F. 
930. 61 C.C.A. 460, certiorari denied 


24 S.Ct. 851, 193 U.S. 669. 48 L.Rd. 
840. 

(2) Acknowledged fault in position 
of mast light on submarine on cros.s- 
ing course was contributing cause of 
collision.—Ocean S. S. Co. of S.avan- 
nah V. U. S., C.C.A.N.Y., 3S F.2d 782, 
a til rm mg, D.C., The City of Rome, 24 
F.2d 729. 

(3) A collision on a clear night 
between a passenger ste.iiTier. with a 
lookout posted and officers on duty 
and a meeting schooner, was due 
solely to the fact that the schooner 
was not showing her port light.— 
The Lexington. D.C N.Y.. 256 F. 63, 
affirmed 256 P. 65. 167 C.C.A. 307. 

(4) Collhsion between submarine 
and pilot bout was held, under evi¬ 
dence, due to submarine's fault, in 
that port light showed white in.stead 
of red.—The L-l, D.C.Pa., 39 F.2d 
484. 

12 . U S.—The Jumping Jack, D (\N. 
Y., 49 F.2d 912, rever.sed on olht‘r 
grounds. C.C.A., 65 F.2d 925. 

13. U.S.—The Lizzie M. Walker, C.C. 
A.Md., 3 F.2d 921. 

11 C.J. p 1110 note 16. 

Confusiou of lights 

(1) If a vessel does not use due 
care and skill to avoid a collision 
where another vessel shows a confu¬ 
sion of lights, she is liable.—Tbe 
City of Savannah, D.C.N.Y., 41 F. 
891—11 C.J. p 1109 note 2. 

(2) Displaying wrong lights see 
.supra § 99. 

14. U.S.—The Chester O. Swain, C.C. 
A.N.Y., 76 F.2d 890—Ocean S. S. 
Co. of Savannah v. U. S., C.C.A.N. 
Y., 38 F.2d 782, affirming. D.C., The 
City of Rome, 24 F.2d 729—The 
Ida B, Conway, D.C.Md., 22 F.2d 
182—Haug V. U. S., D.C.Wash., 5 
F.Supp. 418—The Euryades, D.C'.N 
Y.. 287 F. 354—The Alice M. (luth- 
rie. DC.Va.. 257 F. 472—The 
Stranger, D.C.N.Y., 44 F. 815—The 
City of Savannah, D.C.N.Y., 41 F. 
891. 

11 C.J. p 1110 note 16 [b], 

15 . U.S.—The Kaiserin Maria There¬ 
sa, N.Y., 149 F. 97, 78 C.C.A. 681. 
reversing, D.C., 126 F. 145, and 
certiorari denied 27 S.CL 786, 204 
U.S. 671, 51 L.Ed. 673. 
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16. U.S.—The Alice M. Guthrie, D. 
C.Va., 257 F. 472. 

11 C.J. p 1099 note 28 [dl, p 1103 
note 81, p 1104 note 2, p 1109 note 
99. p 1110 note 12. 

Obscared lights 

(1) If the obscuration of lights 
did not contribute to the collision, 
the vessel is not liable.—Palmer v. 
Merchants’ & Miners’ Transp. Co., D. 
C.Mas.s., 154 F. 683. 

(2) Obscured lights see supra fi 
96 b. 

Faulty location bf lights is imma¬ 
terial where it did not contribute to 
the collision.—The Gazelle, D.C.Ill., 
33 F. 301—11 C.J p 1106 note 33. 

17. U.S.—The Alice M. (Suthrie, D. 
C.Va., 257 F. 472. 

Noncompliance held not to preclude 
recovery 

Noncompl lance with applicable 
rules regarding light.*:! was held not 
to preclude recovery for damage sus¬ 
tained in collision, since lights could 
not have aided more than a<'tua] 
view of vessel which was seen about 
half mile before collision.—The 
Redwood, C.C.A.Wash., 81 F.2d 680. 

18. U.S.—Fo.sler V. Merchants' & 
Miners’ Transp. Co., D.C.Va., 134 F. 
964. 

11 C.J. p 1101 note 47. 

19. I^S.—The Scandinavia, D.C.N.Y., 

13 F.2d 542—The Helmsman, D.C 
N.Y., 11 F.2d 441, affirmed, C.(\A.. 
11 F2d 444—The Barge No. 12, D. 
C.Fla., 250 F. 923. 

11 C.J. p 1101 notes 49, 58. 60. 

So under inspectors' rules 

U.S.—The Transfer No. 8, D.C.N.Y., 

14 F.2d 448, modilled on other 
grounds, C.C.A., 25 F.2d 628. 

11 C.J. p 1101 notes 58, 60. 

Tug under control of tow 

But where the navigation of a 
fleet, consisting of a tug and tw'o 
barges in tow, is in charge of a pilot 
employed by the owners of the 
barges, who is on the first barge and 
directs all movements, the tug is not 
responsible for the failure of the 
barges to carry proper lights.—The 
Echo, D.C.Ala., 131 F. 622. 

80 . U.S.—The Scandinavia. D.C.N. 

Y., 11 F.2d 542—The Helmsman. D. 
C.N.y., 11 F.2d 441, affirmed, C.C. 
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failure in that respect did not contribute,21 or could 
not have contributed ,22 to the collision. 

§ 103. Sound Signals 

a. Necessity 

b. Sufficiency 

a. Necessity 

The giving or answering of sound signals by passing 
steam vessels Is imperative, and is not excused by the 
fact that a vessel is entitled to hold her course, or did 
not hear signals, if by proper diligence they should have 
been heard, or misunderstood them. 

Sound sij^nals by steam vessels meeting, passing, 
or overtaking one another, which are considered in 
this section and in §§ 104-106 infra, are to be dis¬ 
tinguished from signals in case of fog or thick 
weather, considered in §§ 115-110 infra. 

Under the early International Rules, the use of 
sound signals by passing steam vessels was made 
optional ;22 but the giving and answering of such 
signals by passing steam vessels is now made imper¬ 
ative by all the rules, 33 U.S.C.A. §§ 113, 141, 203. 
213, 231, 288, 291.24 a custom of vessels as to the 
course to be pursued on certain waters does not ex¬ 
cuse a failure to give passing signals ;25 nor does 
the fact that a vessel is entitled to hold her course 
excuse her from signaling her intended course26 
or from answering the signals of others ;27 and it 
is ordinarily no excuse that they were not heard, if 
by a proper exercise of diligence they should have 
been,28 or that their source was mistaken by the 


vessel failing to answer,22 or that she did not un¬ 
derstand thcm,22 or did not understand that they 
were intended for her, other vessels being in the 
vicinity.2l 

Doubtful course. Where either of two vessels on 
meeting or crossing courses has any doubt as to the 
course of the other, a prompt exchange of signals 
and agreements is necessary before procccding .22 

b. Sufficiency 

Sound signals must be given and acted on In ample 
time, and answered promptly. While a single signal has 
been held sufficient for two vessels substantially together, 
under the Pilot Rules a signal must be given each vessel 
passing or meeting within half a mile of the signaling 
vessel. 

In general, the duty as to sound signals includes 
giving the proper signals, making sure that they arc 
heard and understood, repeating them when not an¬ 
swered, and acting in accordance therewith .22 
While a single signal has been held sufficient for 
two vessels which arc substantially together, and 
which must necessarily both jiass to the same side 
of the signaling vcsscl,24 under the TMlot Rules, a 
signal must be given to, and answered by, each 
vessel passing or meeting within half a mile of the 
signaling vessel.25 

Time for (jiving and ansivering signals. Irre¬ 
spective of the distance between vtssels, signals 
must be made and acted on in ami)le time to make 
the proposed maneuver without danger.2<> An.swer- 


A.. 11 F.2d 441 —The Cherokee. D.C. 
N.Y, 253 F. 851 —The Barge No. 
12. DC Fla.. 250 P. 923. 

11 C.J. p 1101 iiote.s 49, 57, 58. 60. 

21 . U.S.— The Nugent, N.Y., 145 F. 

31. 76 C.C A. 16. 

Noncompliance held not contributing* 
cause 

U.S.—-'J’he John F. Lewis, D.C.Pa., 51 
P\2d 274—Th«* Tran,sfer No. 8. C.C. 
A.N.Y., 25 F.2d 628. modifying, D. 
C., 14 F.2d 448—The llelm.sman, D. 
C.N.Y., 11 F.2d 441, aOirmed, C.C. 
A.. 11 F.2d 414—The Twizzle M. 

Walker. C.C.A.Md., 3 F.2d 921. 

22 . U.S.—The S<andinavia, D.C.N. 

T., 11 F.2d 542—The lielmsman. D. 
C.N.Y., 11 F.2d 441. affirmed. C C. 
A., 11 F.2d 444—The Lizzie M. 

Walker. C.C.A.Md., 3 F.2d 921. 

23b U.S.—The Lepanto, D.C.N.Y., 21 

F. 651. 

24 . U.S.—The New York, Mich., 20 

S.Ct. 67. 176 IT.S. 187, 44 L Kd. 126, 
revensing 82 F. 819, 27 C.C.A. 154. 
11 C.J. p 1110 note 20. 

Inspectors’ rules aa to whistles or 
other signals do not repeal or super¬ 
sede the rules of navigation enacted 
by congress.—The Transfer No. 16, 


N.Y., 145 F. 50:}. 76 C.C.A. 263—The 
John King. N.Y.. 49 F 469. 1 C.C.A. 
319—The areenpoint, D.C.N.Y., 31 F. 
231. 

Backing 

(1) A ve.s.sel attempting to back 
should give hacking signal.s.—The 
Hokendaquu. N.Y, 251 F. 562, 163 C 
C.A. 656—11 C.J. p 1113 note 64. 

(2) IToper backing signals ace In¬ 
fra S 105. 

25 . U.S.—The City of Norwalk. D C. 
N.Y., 55 F. 98, rnodiUed on other 
grounds. C.C.A., 61 F. 364. 

26. IT.S.—The Ice King. D.C.N.Y., 52 
P. 894, affirmed 74 F. 666, 21 C.C.A. 
49—The T. B. Van Houten, D.C.N. 
Y., 50 P. 590. 

27 . U.S.—The New Moon, D.C. 

Wash., 65 F.2d 928. 

11 C.J. p nil note 24. 

2B. U.S.—The Texas, Del., 226 F. 

897, 141 C.C.A. 501. 

11 C.J. p nil note 26. 

29 . U.S.—The Atlantic City, N.J., 
143 F. 451, 74 C.C.A. 686. 

30 . U.S.—The S. V. Luckenbach, N. 
Y., 197 F. 888. 117 C.C.A. 214. 

11 C.J. p nil note 28. 
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Misunderstood signals sec infra § 
106 f. 

31. IT.S.— The City of Chester, Va., 
78 V. 186, 24 C.C.A. 51. 

32 . TT.S.—The Kadium. D.C.N.Y., 7 

F.Supp. 804. 

Failure to exchange signals 

A vessel which, on failing to hear 
the signal of an approaching vessel, 
proceeds without a change of course 
or speed into a position of danger 
without initiating an excliangc of 
signals, is negligent.—The Kookabur¬ 
ra. D.C.N.Y., 60 F2d 174. 

33. U.S.—The 1‘egasus, D.C.Conn., 
15 P. 921. 

11 C.J. p nil note 34. 

Proper signals .see infra $ 106. 

34 . U.S.—The James Bowen, D.C. 
Pa.. 52 F. 510. 

35 . U.S.—The D. S. Dumper No. 306, 

C. C A.N.Y., 77 F.2d 316, affirming, 

D. C.. 9 F.Supp. 716. 

36 . U.S.—Schuyler’s Steam Towboat 
Line v. Caleb, N.Y., 103 U.S. 710, 
26 L.Ed. 467. 

11 C.J. p nil note 85. 
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ing signals must be given promptly,and before 
other maneuvers arc taken.Contemporaneous 
signals in the nighttime, when the accompanying 
pufTs of steam cannot be seen, are not proper sig¬ 
nals, and should be repcated.39 

§ 104. - Distance at Which Signals Must 

Be Given 

Under the International and Inland Rules, steam ves¬ 
sels may give passing signals only when In sight of one 
another. The precise distance is fixed by inspectors* 
rules, and failure to signal within the required distance 
is a fault. 

Under the International, 33 U.S.C.A. § 113, and 
Inland, 33 U.S.C.A. § 203, Rules, steam vessels may 
give passing signals only when they are in sight of 
one another.^® While the rules specify no particu¬ 
lar distance within which sound signals must be 
given, under Inspectors’ Rules formulated in accord¬ 
ance with the Inland Rules, and the Rules for 
the Great Lakes, such signals must be given at 
all times when vessels pass or meet at a distance 
within half a mile of each other,and under the 
Inspectors’ Rules governing the navigation of the 
Western Rivers, passing signals must be made, an¬ 
swered, and understood before the steamers have 
arrived at a distance of eight hundred yards of 

each other.^2 

A failure to give signals within the required dis¬ 
tance is a fault,^3 especially in a channel with a 
winding course.^^ 

§ 105. - Proper Signals 

In general, a steam vessel under way In taking any 
course authorized or required by the rules must indicate 
that course by certain signals on her whistle or siren, one 


short blast meaning that she Is directing her course to 
starboard, two short blasts, to port, and three short 
blasts, under some of the rules, that her engines are go¬ 
ing full speed astern. More particularly, the rules des¬ 
ignating proper sound signals have been construed with 
respect to meeting vessels, vessels approaching a bend, 
vessels on crossing courses, overtaking vessels, vessels 
going full speed astern, vessels not under way, and ves¬ 
sels moving from docks. 

The International Rules, 33 U.S.C.A. § 113, pro¬ 
vide that when vessels are in sight of one another, 
a steam vessel under way, in taking any course au¬ 
thorized or required by the rules, must indicate 
that course by certain signals on her whi.stle or 
siren. Similar provisions are contained in the In¬ 
land Rules, 33 U.S.C.A. § 203, and the Rules for the 
Great Lakes, 33 U.S.C.A. § 288. The signals re¬ 
quired are defined by the rules as follows: “A 
short blast” is a blast of about one second’s dura¬ 
tion. One short blast means that the vessel is di¬ 
recting her course to starboard; two short blasts, 
to port; and three short blasts, that her engines are 
going .full speed astern. Danger and distress sig¬ 
nals, which are also defined by the rules, are con¬ 
sidered in § 106 h infra, and the sufficiency of sound 
signals generally in § 103 b supra. 

Proper signals for vessels in particular positions 
or situations arc considered in the remainder of this 
section. 

Meeting vessels. Whether one or two blasts con¬ 
stitute lawful signals for meeting vessels depends on 
the positions of the vessels.^® Where two steam 
vessels arc ajiproaching each other end on, or near¬ 
ly so, they are, as appears in § 47 supra, required 
to pass port to port, and in such case, under the In¬ 
land Rules, either vessel must give as a signal of 
her intention one short blast of her whistle,^® which 


37. II.S.—City of Los Angelos v. 
Standard Trnn.sp. Co., C.C.A.(''al., 32 
F.2d i»88. 98». 

11 C.J. p 1111 note 36. 

“The duty to answer a signal 
promptly is as Imperative as the 
duty to give one."—City of Los An¬ 
geles v. Standard Transp. Co., supra. 

38. U.S.—The B. B. Saunders, D.C. 
N.Y., 19 F. 118. reversfd on other 
grounds. C.C., 25 F. 727. 

11 C.J. p 1111 note 37. 

39. TT.S.—The Nereus. D.C.N.Y., 23 
F. 448. 

40. U.S.—The Domira, D.C.N.Y.. 49 

F.2d 324. affirmed, C.C.A., 66 P.2d 
585—Managua Nav. Co. v. Aktiesel- 
skabet Borgestad, C.C.A.La., 7 F. 
2d 990—The Amagansett. 220 P. 
827, l:^6 C.C.A. 487—The North 

Point, 205 F. 968—The S. V. Luck- 
enbach. 197 F. 888, 117 C.C.A. 214— 
The Parthian. Mass.. 56 F. 426, 6 
C.C.A. 171. 

11 C.J. p 1111 note 41. 


Test 

Vessels are In sight of one another, 
although there is an intervening ves¬ 
sel, if one vessel can be seen from 
the stern of the other.—The Atkins 
Hughes, D.C.N.Y., 199 P. 938. 

Alarm algnals 

(1) The provision in the Inland 
Rules that the whistle signals pro¬ 
vided for steam vessels meeting, 
pa.ssing. or overtaking, are never to 
be used except when steamers are in 
sight of each other, refers, however, 
only to steam vessels meeting, pass¬ 
ing, and overtaking, and does not re¬ 
lieve a vessel of her duty to give 
alarm signals whenever the circum¬ 
stances require such signals.—The 
Virginian. Wash., 238 F. 166, 161 C. 
C.A. 232, affirming 236 F. 98. 148 C.C. 
A. 692, certiorari denied 37 S.Ct. 243, 
242 U.S. 661, 61 L..Bd. 646. 

(2) Alarm signals see infra S 106 h. 
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41. U.S.—In re New Jersey Cent. R. 
Co., D.CN.Y., 92 F. 1010. 

11 C.J. p nil note 43. 

42. U.S.—The Wydale. C.C.Ua., 37 
P. 716—The City of Greenville, D. 
C.L.a.. 22 F. 347. 

Ky.—Louisville, etc.. Packet Co. v. 
Mulligan, 77 S.W. 704. 25 Ky.L. 
1287. 

43. U.S.—The Payette Brown, D.C. 
Ohio, 198 F. 684. 

11 C.J. p 1112 note 46. 

44. U.S.—The J. B. King, D.C.N.Y., 
106 P. 980. 

4& U.S.—The Sabine Sun. C.C.A.Pa., 

33 F.2d 42, affirming, D.C.. 21 F.2d 
121 . 

46. U.S.—Chester A. Poling, Inc. v. 

U. S.. C.C.A.N.Y., 66 P.2d 921. 

11 C.J. p 1112 note 53. 

Vadar PUot RoIm, rale Ho. 4, it is 
the duty of the vessel first signaling 
to indicate her intention by a single 
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the other vessel must answer with a similar blast.^^ 
Where, however, their courses are so far to star¬ 
board of each other that there is no danger of colli¬ 
sion, they may, as appears in § 47 supra, pass star¬ 
board to starboard, and in such case they must give 
two short blasts.^® However, neither of these sig¬ 
nals implies ex necessitate that such passing shall 
be accomplished by any change of course.^® When 
each vessel is showing the same colored light no 
passing signals need be sounded.®® 

It is a fault to initiate a passing agreement with 
a vessel on a vacillating course, without first ascer¬ 
taining her proper movements and it is a fault 
to agree to a dangerous maneuver.®^ An error in 
signals, when committed in extremis, will not be 
deemed a fault.®® 

Vessels approaching bend. Under the Inland 
Rules and the Inspectors* Rules for the Great Lakes, 
whenever a steam vessel is nearing a short bend 
or curve in the channel, where, from the height of 
the banks or other cause, a steam vessel approach¬ 
ing from the opposite direction cannot be seen for 
a distance of half a mile, such steam vessel, when 
she shall have arrived within half a mile of such 
curve or bend, must give a signal by one long blast 
of the steam whistle, which signal must be answered 
by a similar blast, given by any approaching steam 
vessel that may be within hearing; and should such 
signal be so answered by a steam vessel on the far¬ 


ther side of such bend, then the usual signals for 
meeting and passing must immediately be given and 
answered; but, if the first alarm signal of such ves¬ 
sel is not answered, she is to consider the channel 
clear and govern herself accordingly.®^ The In¬ 
spectors* Rules for the Western Rivers provide to 
substantially the same effect, except that the dis¬ 
tance of six hundred yards is specified. The rule 
is imperative on a steamer nearing such short bend 
or curve, whatever may be her intention as to fu¬ 
ture navigation after she shall have reached it; it 
makes no difference whether she intends to curve 
around the bend, or to anchor off, or just short of, 
it, or to continue on in a straight line beyond it; if, 
after she has reached the point one-half mile away 
from it, she intends to continue her movement so as 
to bring herself nearer to it, she is “nearing** such 
bend, and must sound the bend warning whistle.®® 
Where a vessel stops at a wharf, or is otherwise 
detained within half a mile of such bend, she must 
give the bend warning signal when she resumes her 
approach to it.®® However, the rule has no appli¬ 
cation to a vessel lying still at a bend.®^ 

Vessels on crossing courses. Where steam ves¬ 
sels are approaching each other on crossing courses, 
and the burdened vessel intends to cross the bows 
of the privileged vessel, she must signal such inten¬ 
tion by a two-blast signal.®® In the absence of a 
signal from the burdened vessel, however, the priv¬ 
ileged vessel is under no duty to sound a signal 


—The Saliine Sun, C C.A.Pa., 83 
F.2d 42, afflrmint?, D.C., 21 F.2d 121. 

Blnffle hlait as indicatiaff stem paaa- 
ingr 

Sinf^le blast of vessel approaching' 
another head and head Indicated that 
she expected approaching vessel to 
pass under her stern.—The Donau, 
D.C.W^ttsh., 49 F.2d 799. 

47. U.S.—The B. M. Thomas, D.C.N. 
T., 6 F.Supp. 745, affirmed. C.C.A., 
American Scantic Line v. The B. 
M. Thomas, 75 F.2d 1004. 

“Approaching vessel’* 

Tug wa.s “approaching vesser* as 
respects her duty to answer signal 
of another vessel, where tug was 
carrying running lights and was 
maneuvering at time signal was giv¬ 
en.—Black Point S. S. Co. v. Reading 
Co., D.C.Mass., 14 F.Supp. 43, 45, af¬ 
firmed. C.C.A., Heading Co. v. Black 
Point S. S. Co.. 87 F.2d 1014. 

48. U.S.—The Terminal. D.C.N.T., 
290 F. 533, affirmed, C.C.A., Rock 
Plaster Mfg. Co. v. Davis, 4 F.2d 
1022. 

11 C.J. p 1112 note 68. 

Bo under Pilot Buies rule No. 4 
U.S.—The Sabine Sun, C.C.A.Pa., 83 
F.2d 42, affirming, D.C., 21 F.2d 121. 


48. TT.S.—The LLsbonense. N.Y., 53 
F. 293, 3 C.C.A. 539. reversing, D. 
C., 47 F. 122. 

60. U.S.—The Volunteer. D.C.Fla., 

280 F. 262. 

51. U.S.—The Prudence, D.C.Va., 190 
F. 671. 

50. U.S.—The Santa Maria, D.C.Del.. 
227 F. 149—Argo SS. Co. v. Buffalo 

SS. Co., Mich., 223 F. 581, 139 C. 
C.A. 113. 

11 C.J. p 1112 note 66. 

53. U.S.—The Everett, D.C.Md., 182 
F. 702. 

11 C.J. p 1112 note 67. 

54. U.S.—The Winnie, N.Y., 161 F. 
101, 88 C.C.A. 266. 

11 C.J. p 1112 note 68, p 1113 note 
59. 

Character of bends within rule 

As the rules of the United States 
supervisors do not specify the short 
bends in the river at which certain 
precautionary signals are to be made 
by steamers, it is a matter within 
the discrimination of the navigators 
of the river to determine the places 
where, by the rules governing pilots, 
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signals are to be given.—Kennett v. 
Union Ins. Co., 27 Lu.Ann. 26. 

A rule of the supervising in¬ 
spectors promulgated under U.S.Rev. 
St. 5 4412, 46 U.S.C.A. 5 381. and re¬ 
quiring steamers rounding a short 
bend or point, which would prevent 
an approaching steamer being seen at 
six hundred yards, to sound a whis¬ 
tle, is not applicable where the bend 
is sufficiently long and flat to permit 
the approaching steannT to keep the 
other in sight continuously for at 
least a mile.—The Duquesne, C.C.A. 
Pa., 262 F. 1. 

55. U.S.—The Transfer No 8. N.V., 
96 F. 253, 37 C.C.A. 462, reversing, 
D.C.. 82 F. 478. 

56. U.S.—The Zouave. D.C.N.Y., 90 
F. 440. 

57. U.S.—The Tran.'^fer No. 21. N.Y., 
248 F. 469, 160 C.C.A. 469. 

58. U.S.—The Roscdale, D.C.N.Y., 88 
F. 324, affirmed 92 F. 1021, 35 C.C. 
A. 167—The Albany, C.C.A.N.Y., 81 
F. 966. 

11 C.J. p 1113 note 62. 

Steam vessels crossing generally see 
I supra 85 44-49. 
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while she is maintaining^ her apparent course and 
speed.®® 

Overtaking vessels. Under the Inland Rules, and 
the Inspectors’ Rules for the Great Lakes and the 
Western Rivers, in the case of steam vessels run¬ 
ning in the same direction, where the vessel astern 
desires to pass, she must signify her intention by 
her whistle, one short blast meaning that she in¬ 
tends to go to starboard, and two short blasts that 
she intends to go to port, and she must direct her 
course accordingly;®® and, as appears in § 106 c 
infra, she must await an answer before attempting 
the maneuver. If the vessel ahead docs not think 
it safe for the vessel astern to attempt to pass, she 
must give the danger signal, and the vessel astern 
must not attempt to pass until they have reached a 
point where it can be safely done, when the ves¬ 
sel ahead must signify her willingness by blowing 
the proper signals.®^ The vessel ahead must in all 
cases answer the signal of the overtaking vessel 
either by an assenting signal or by the danger sig¬ 
nal,®® but she is not required to signal where there 
has been no signal by the overtaking vessel.®® 

Vessels going full speed astern. The provision in 
the Inland Rules that when vessels are in sight of 
one another, a steam vessel whose engines are go¬ 
ing at full speed astern shall indicate that fact by 
three short blasts on the whistle,®^ is imperative 
where steam vessels reverse their engines and move 
backwards, even with the view of avoiding a colli¬ 
sion.®® It apiilies in all cases when vessels arc in 


sight of one another, and is not limited by an inspec¬ 
tors’ rule requiring signals to be given and answer¬ 
ed by vessels passing or meeting within half a mile 
of each other.®® 

Vessels not under zvay. The rules for signals ap¬ 
ply only to vessels under way; neither a vessel at 
anchor, nor one aground or at a wharf, nor a vessel 
passing a stationary vessel, is required as against 
the other to give the passing signal.®'^ However, 
both by usage and by law, steamers in a crowded 
harbor in the vicinity of wharves arc required to 
sound their whistles as often as may be necessary to 
guard against collision.®® So a drifting boat with 
power available is responsible for any effect of her 
movements undertaken while drifting, unless a sig¬ 
nal therefor be given in time.®® A sail lighter con¬ 
cealed behind an anchored steamship which she is 
unloading must give a warning signal to passing 
vessels.*^® 

A passing signal by an anchored vessel is a gross 
fault.*^^ 

Vessels moving from docks. Under the Inland 
Rules and the Inspectors’ Rules for the Great Lakes 
and the Western Rivers, when steam vessels are 
moved from their docks or berths, and other ves¬ 
sels are liable to pass from any direction toward 
them, they shall give the same signal as in the case 
of vessels meeting at a bend, but immediately after 
clearing the berths so as to be fully in sight, they 
shall be governed by the steering and sailing rules. 


69. U.S.—The Hoston Soeony, C.C.A. 
N.Y., 03 F.3d 240—The Ho*)uk»-n. 59 
F.2d 993. 

60. U.S.—Kelley Island Lime & 
Transport <’ 0 . v. Ch'yeland, D.C. 
Ohio, 144 F. 207, moditled on other 
grounds 176 F. 492, 100 C.C.A. 108. 

11 C.J. p 1113 note 65. 

A steamer passing a tng engaged 
to tend her is not within the applica¬ 
tion of the rule stated in the text.— 
The Paulsboro, D C.N.Y., 11 F.2d 025, 
affirmed. C C.A., American Merchant 
Marine Ins. Co. v. The I’aulsburo, 11 
F.2d 028. 

61. U.S.—The North Star, N.Y., 151 

F. 108, 80 C.C.A. 530—The North 
Star, D.C.N.Y., 132 F. 145—The 

North Star, D.C.N.Y., 108 P. 436. 

Protest reanlred 

It is a fault on the part of the 
overtaken vessel to allow the over¬ 
taking vessel to attempt to pass her 
In a dangerous position, without any 
protest.—The Edward Smith, Ohio, 
135 F. 32, 67 C.C.A. 506. 

62. U.S.—The Mesaba, D.C.N.Y., Ill 
P. 215. 

11 C.J. p 1113 note 68. 


63. IT.S.- The Albemarle, D.C Md, 
22 F.2d 840. 

64. Vessels held within role 

U.S.—The Atkins Hughes, D.C.N.Y., 
199 F. 938. 

11 C.J. p 1113 note 69. 

65. TT.S,—The Georgetown, D.C Va., 
135 F. 854. 

A yacht attempting to back must 
give the backing signal provided for 
under the rules.—The Hoktmdaqua, 
N.Y., 251 P. 562, 163 C.C.A. 556. 

66 . U.S.—The Aurelia, D.C.Cal.. 183 
F. 341. 

67. U.S.—The Maling. D.C.Del., 110 
F. 227, modified on other grounds. 
The S. A. MeCaulley, 116 F. 107. 

11 C J. p 1113 note 70. 

Inspectors* rules requiring steam¬ 
ers navigating in crowded channels 
or In the vicinity of w'harves to 
sound Ihclr whistles, have reference 
to the meeting and movement of ves¬ 
sels, and not to a vessel lying close 
to a pier.—In re Saville, D.C.N.Y., 86 
P. 800. 

68 . U.S.—The Wesley A. Gove, D.C. 
Mass., 27 F. 311. 

11 C.J. p 1113 note 71. 
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69. U.S.—The New York Cent. No. 
18, D.C.N.Y., 2»0 F. 299 

70. U.S.—The Metis, D.C.Va., 212 F. 
798, affirmed 224 F. 902. 1 10 C.C.A. 
346. 

71. U.S—The Maling, D C.Del., 110 
F. 227, modified on other grounds 
The S. A. MeCaulley. 116 F. 107. 

Vessel with tow aground 

If a steamer which, with the 
barge in her tow, is aground in a 
channel, and unable to move, shows 
the lights prescribed for vessels un¬ 
der way, and. on the approach of 
another vessel, responds to signals 
in a way to indicate that she will 
keep out of the other vessel’s way, 
and gives no warning of the danger 
of the actual situation, she is in 
fault, and responsible for damage en¬ 
suing.—The P. W. Wheeler v. 
Churchill, 78 P. 824, 24 C.C.A. 353. 

72. U.S.—The Transfer No. 18, N. 
Y., 188 P. 210, 110 C.C.A. 429. 

11 C.J. p 1114 note 74. 

A tug on taking a tow from Its 
herth should so signal: but the fail¬ 
ure so to do will not render her li¬ 
able for a subsequent collision be- 
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§ 106. - Giving and Answering Signals 

a. Effect generally 

b. Effect of failure to give or answer 

signals 

c. Duty of signaling vessel to await an¬ 

swer 

d. Duty arising out of failure to answer 

c. Signaling departure from rules; as¬ 
sent 

f. Cross or confusing signals 

g. romi)liance with course agreed on 

h. Danger or alarm signals; distress 

and detonating signals 

a. Effect Generally 

Under some decisions, the giving or answering of 
signais by a vessel required to keep her course does not 
vary the vessels’ duties; under others, the privileged 
vessel, by assenting, waives her position as such and 
agrees to cooperate in the maneuvers. Giving a signal 
does not relieve a vessel of her duty to navigate 
prudently. 

It is made a provision in some of the rules that 
“the giving or answering signals by a vessel re¬ 
quired to keep her course shall not vary the duties 
and obligations of the respective vessels/’ sec 33 
U.S.C.A. § 288. Thus, in the case of steamers on 
crossing courses, the giving of a single blast by the 
preferred steamer is merely an expression of in¬ 


tention to comply with the legal obligation to keep 
her course, and to throw on the other steamer the 
duty of avoiding her;73 and it has been held that 
her reply of two lilasts, in assenting to a signal of 
a vessel bound under the rules to keep away, is 
merely an announcement that the latter’s intention 
is known, that it does not imjiose a duty on the pre¬ 
ferred steamer to change her course, and that it 
does not relieve the burdened vessel from the re¬ 
sponsibility cast on her by the law to keep away.^^ 
On the other hand, under other decisions, the priv¬ 
ileged vessel, by assenting, waives her ixisition as 
such and agrees to cobjierate in such maneuvers as 
will enable the two vessels to pass safely.*^ 

The rule first stated has been aiiplied in the case 
of a vessel at rest in a stream, not anchored, but 
drifting,76 and to an overtaken vessel giving an as¬ 
senting signal to the vessel astern.77 The giving of 
a signal does not relieve a vessel of her duty to nav¬ 
igate carefully and prudently.76 

b. Effect of Failure to Give or Answer Signals 

Failure to give proper sound signals seasonably, or 
to answer them, is a tauit unless it did not contribute to 
the collision or was in extremis. 

The failure to give proper sound signals73 sea¬ 
sonably,*^^ or to answer them, either affirmatively 
or in protest,*^^ is a fault creating liability, unless 


twern the low and another ves.sel, 
where the latter .saw the tUK at the 
slip, and knew that she was taking; 
out a tow.—The Captain Sam, D.C. 
Ala., 115 F. 1000. 

Time for Bignaling 

(1) The* rule does not fix any pre- 
cMse limo at which the signal shall 
be given, and whether or not it 
should be given when the vt*.ssel 
starts to move apparently depends 
on eireumstanoe.s, such ns the depth 
of the slip or the presence of other 
obstructing vessels.—The Bangor, N. 
Y.. 212 F. 706, 129 C.C.A. 316. 

(2) A slip whistle blown when a 
vessel was at least four hundred feet 
from the position in which she would 
emerge from the slip has been held 
not to be well timed.—The Mount 
Hope, D.C.N.Y., 7 F.Supp. 80. affirm¬ 
ed, C.C.A., The Waverly, 74 F.2d 1013. 

73. U.S.—The Delaware. N.Y., 16 S. 
Ct. 516. 161 U.S. 459. 40 D.Ed. 771. 

11 C.J. p 1114 note 76. 

74. U.S.—The F. & P. M. No. 2, D. 

C. Wis., 44 P. 701. 

11 C.J. p 1114 note 77. 

75. TT.s.—Societe des Chargeurs de 
L’Ouest Societe Anonyme v. U. S., 

D. C.N.Y., 43 P.2d 125. 

11 C.J. p 1114 note 78. 

So nnder International Bnloi, art 
28, 38 U.S.C.A. 9 118.—Societe des! 


Chargeurs de I/Ouest Societe Ano- 
nyrne v. U. S., .supra. 

7a ITS -The Aller, N.Y., 7.3 P. 875. 
20 r C A. 79, affirming, D.C., .59 F. 
491- The Win H. Payne. D.C.N.Y., 
20 P. 650—The Ceorge U Garliek, 
D.CN.Y., 20 P. 647. 

77. U.S.—The Denlz, C.C.N.Y., 29 F. 

625. 

Obligation to change conme 

The overtaken ve.s.sel is under no 
obligation to change her course, ex¬ 
cept possibly in so far as is neces¬ 
sary to give the ov<*rlaking vessed 
sufficient room to pa.ss on the side 
indicated.—The Dentz, supra. 

7a U.S.—The Comet No. 5, D.C.N.Y., 
42 P.2d 654, affirmed, C.C.A., 42 F. 
2d 656. 

79. U.S.—Ocean S. S. Co. of Savan¬ 
nah V. IT. S., C.C.A.N.Y., 38 P.2d 
782, affirming, D.C., The City of 
Rome, 24 F.2d 729—The Sosua, D. 
C.Pa., 271 F. 772. 

11 C.J. p 1114 note 73, p 1117 note 
14. 

Failure to signal within required dis¬ 
tance see supra 9 104. 

Proper signals see supra 9 105. 

An overtaking veeeel’e failure to 
blow a passing signal is usually con¬ 
sidered some evidence of negligent 
navigation, for the reason that such 
failure indicates carelessness in not 
even attempting to arrive at some i 
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.safe prior agreement as to course.— 
Dalzell V. U. S., D C N Y., 60 F.2d 
1068. 

Failure to give particnlar signals 
held fault 

(1) Alarm signals.—The San Sime¬ 
on. C.C.A.N.Y., (»:{ F.2d 79S. affirming. 
D.C , 1 F.Supp. 506, and I’ertiorari di*- 
nied Pact fie Atlantic S. S Co. v. 
Moori*m;jrk Gulf Diiu-.s. 54 S.Ct. 61, 
290 IT.S. 64 3. 78 L..Ji]d. .558—The Cor¬ 
sair, CC.A.N.y.. 37 F.2d 4 5-—City of 
Dos Angeles v. Standard Tran.sp. Co., 
C.CA.Cal., 32 F.2d ;»S8—The West 
Point. D.CN.Y., 10 F Supp 975, modi¬ 
fied on othf-r grounds. C.C.A., 85 F. 
2d 63—11 C.J. p 1117 note 14. 

(2) Backing signal — The Hokenda- 
qua. N.y.. 251 F. 562. 16.3 C (\A. 556. 

(3) Alarm signals generally see in¬ 
fra § 106 h. 

80. U.S.—The Binghamton, C.C.A.N. 

Y., 271 F. 69, cerliorari denied 

Czarnikow lliorida Co. v. Bingham¬ 
ton Steam.ship Co. 41 S.Ct. 877, 
255 U.S. 675. 65 D Kd. 793—The 
Edwin H. Webster, DC.N.Y., 22 F. 
171. 

81. U.S.—The Kookaburra, D.C.N.Y., 
60 F.2d 174—City of Dos Angeles 
V. Standard Transp. Co., C.C.A.Cal., 
32 F.2d 988—The B. M. Thomas. 
D.C.N.Y., 6 F.Supp. 745, affirmed, 
C.C.A., American Scantic Line v. 
The B. M. Thomas, 76 F.2d 1004. 

11 C.J. P 1111 note 26. 
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such failure did not contribute to the collision, 
or was in extremis. 

The duty imposed on a signaling vessel as a re¬ 
sult of another vessel’s failure to answer the sig¬ 
nals is considered in subdivision d infra. 

c. Duty of Signaling Vessel to Await Answer 

A signaling vessel need not await an answer before 
commencing her passing maneuver, unless she has sig¬ 
naled for passing in departure from the rules or is an 
overtaking vessel. 

A vessel signaling her intention of passing in the 
manner required by the rules need not await an an¬ 
swer before commencing her maneuver;®^ but a 
vessel signaling her intention to pass another in vio¬ 
lation of the rules must await an answer before at¬ 


tempting the maneuver.*^ Further, an agreement 
by signals is essential to authorize an overtaking 
vessel to attempt passing and she is not justified in 
taking the failure of the forward vessel to answer 
her signal as an assent to the passing, and in acting 
on it as such.*® 

Where an assenting signal is required, a vessel 
may be held in fault if she proceeds without receiv¬ 
ing such signal;***^ but she will not be liable if her 
action in this respect did not contribute to the col¬ 
lision.®® 

d. Duty Arising Out of Failure to Answer 

Failure to answer signals may not be taken as as¬ 
sent, and may impose on signaling vessel the duty of 


The failure of a tug backing out of 
a slip 1 o respond to a signal by a 
nearby ferryboat was some evidence 
of lack of care In conducting a ma¬ 
neuver calling for the exercise of 
diligence, skill, and close attention.— 
The Mount Hope, D.C.N.Y., 7 F.Supp. 
80. 

82. U.S.—Royal Mail Steam Packet 
Co. V, Compunhia De Navegacao 
Lloyd Brasileiro. D.C.N.Y., 50 F.2d 
207. ufflrmed, C.C.A.. 55 F.2d 1082, 
certiorari denied Companhia Pe 
Navegacao Lloyd Brasileiro v. 
Royal Mall Steam Packet Co., 53 
S.Ct. 11. 287 U.S. 607, 77 L.Kd. 528 
—The Mount Hope. D.C.N.Y., 7 F. 
Supp. 80, aftlrmed, C.C.A., The 
Wavcrly, 74 P.2d 1013. 

11 C.J. p 1111 note 31. 

Ths failure to sound an alarm sig¬ 
nal IS not material where such fail¬ 
ure In no wise contributed to the 
collision.—The Claremont, D.C.N.Y., 

12 F.Supp. 288, afUrmed, C.C.A., Reiss 
S. S. Co. V. The Claremont, 80 F.2d 
1017—The Velma Brooks, D.C.Md., 3 
F.Supp. 766, affirmed, C.C.A., Town¬ 
send V. Munson S. S. Line, 66 F.2d 
1019—11 C.J. p 1118 note 19. 

Pailure to signal held not contribu¬ 
tory cause 

(1) Under evidence, cause of col¬ 
lision was not failure of steamer to 
give passing signal to Its tug, but 
tug running off swell and its wheel 
Jamming.—The Paulsboro, D.C N.Y„ 
11 F.2d 625, affirmed, C.C.A., Ameri¬ 
can Merchant Marine Ins. Co. v. The 
Paulsboro, 11 F.2d 628. 

(2) Where vessels were on cross¬ 
ing courses, the fault of the priv¬ 
ileged vessel In changing her course 
without signaling was only the re¬ 
mote cause of the collision, since she 
actually did present her red light 
alone on a steady crossing course in 
ample time to enable the burdened 
vessel to comply with her duty of 
keeping out of the way.—The Steel 
Inventor, C.C.A.N.Y., 43 F.2d 958. cer¬ 
tiorari denied Bell v. U. S. Steel 


Products Co., 61 S.Ct. 344. 283 U.S. 
819. 75 L.Ed. 1435. 

83. U.S.—Royal Mall Steam Packet 
Co. v. Companhia De Navegacao 
Lloyd Brasileiro, D.C.N.Y., 50 F.2d 
207. affirmed, C.C.A., 55 F.2d 1082, 
certiorari denied Companhia De 
Navegacao Lloyd Brasileiro v. Roy¬ 
al Mall Steam Packet Co.. 53 S.Ct. 
11. 287 U.S. 607, 77 L.Ed 528—The 
Eagle, C.C.A.AIaska, 289 F. 661. 

Errors in extremis see infra § 155. 

84. U.S.—The Vulcan, N.Y., 106 F. 
989. 46 C.C.A. 87, affirming, D.C, 
96 F. 859, and certiorari denied 22 
S.Ct. 936, 183 U.S. 700, 46 L.Ed. 
396. 

11 C.J. p 1114 note 82. 

Passing starboard to starboard 

Where vessels are in position to 
pass starboard to starboard, they 
must do so, and vessel In such posi¬ 
tion does not require assimt to pro- 
po.sal so to pass unless she is uncer¬ 
tain about other vessel’s navigation. 
—The Bellhaven, C.C.A.N.Y., 72 F.2d 
206. 

85. U.S.—The Sabine Sun, C.C.A. 
Pa.. 33 F.2d 42, affirming. D.C., 21 
F.2d 121—Yamashita Risen Ka- 
bushikl Kaisha v. McCormick Jn- 
tercoastal S. S. Co., C.C.A.Or., 20 
F.2d 25. reversing, D.C., The 
Charles R. McCormick. 15 F.2d 386, 
certiorari denied McCormick Inter¬ 
coastal S. S. Co. V. Yamashita Ri¬ 
sen Rabushiki Raisha. 48 S.Ct. 120. 
275 U.S. 662, 72 L.Ed. 427—South¬ 
ern Pac. Co. V. U. S., D.C.N.Y., 7 
F.Supp. 473—The B. M. Thomas, 
D.C.N.Y., 6 F.Supp. 745, affirmed, C. 
C.A., American Scantic Line v. 
The B. M. Thomas, 76 F.2d 1004— 
The Norfolk. D.C.Md., 297 F. 251. 

11 C.J. p 1114 note 56. 

Whsrs n dssoendiug stsamsr ou 
waters oonnsoting tk# Ctvsat Ziakss, 
having the right under the rules to 
elect which side of the channels she 
will take, fails to make such election 
within the distance required by the 
rules, the ascending steamer is not 
in fault In signaling that she will 
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pass to port, and in starboarding be¬ 
fore receiving a reply to her signal. 
—The Genevieve, D.C.N.Y., 96 F. 859. 
affirmed 106 F. 989, 46 C C.A. 87, cer¬ 
tiorari denied 22 S.Ct. 936, 183 U.S. 
700, 46 L.Ed. 396—11 C.J. p 1114 
note 83 [c]. 

88 . U.S.—The George W. Elder, D. 

C.Or., 20.7 F. 523. 

11 C.J. p 1114 note 84. 

So under Zalaud Buies art 18 Rule 
VIII, 33 U.S.C.A. § 203.—Dalzell v. 
U. S., D.C.N.Y., 60 F.2d 1068—11 C.J. 
p 1114 note 84 [a]. 

Where the vessel ahead diseente, 
the overtaking vessel assumes all 
risk of attempting to pass.—The 
North Star, D.C.N.Y., 108 P. 436. 
Paeslug lu St. Mary’s River 

But under the rules governing the 
navigation of St. Mary’s River, If 
thi* general conditions of navigation 
and the relative speed of the vessels 
are such that a steamer astern can 
safely pass the other, she is at lib¬ 
erty so to do, and she cannot be de¬ 
prived of her privilege by the neglect 
or contumely of the steamer ahead. 
—The North Star, N.Y., 151 F. 168, 
80 C.C.A. 536, modifying, D.C., 140 
F. 263, 108 F. 436—11 C.J. p 1115 
note 85. 

87. U.S.—The D. S. Dumper No. 305, 

C. C.A.N.Y., 77 F.2d 315, affirming, 

D. C., 9 F.Supp. 715—Chty of Los 
Angeles v. Standard Transp. Co., 
C.C.A.Cal., 32 P.2d 988. 

11 C.J. p 1114 note 83 [a], [bj. 
Iboavlng safe oourss 
A vessel is plainly negligent if she 
leaves a course which would have 
permitted a starboard to starboard 
passing with ample space between, 
and turns into the path of an on¬ 
coming vessel without getting an an¬ 
swer to her signal.—The Rookabur- 
ra. D.C.N.Y., 60 F.2d 174. 

88 . U.S.—The Felix Taussig, C.C.A. 
Or.. 5 F.2d 612, certiorari denied 
Mystic S. S. Co. v. Diamond-O Nav. 
Co.. 46 S.Ct. 21, 269 U.S. 660, 70 
L.Ed. 412. 
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■pedal caution; she must repeat her signals, slacken 
■peed, or stop and reverse, until the other vessel’s course 
is ascertained. 

Failure to answer sif^nals cannot be taken as an 
assent to the course signaled where the signal indi¬ 
cates a departure from the rules; silence is prac¬ 
tically equivalent to an expressed dissent, for it is 
notice that the signal is not heard.®® Accordingly, 
a failure to answer imposes on the signaling vessel 
in all cases in which an answering signal is requir¬ 
ed, the duty to exercise special caution to avoid col¬ 
lision,®® and she must, in such a case, seasonably 
repeat her signals,®^ or slacken speed or stop and 
reverse, if necessary, until the course of the other 
vessel is ascertained with certainty.®^ However, a 
failure to stop is immaterial where it did not con¬ 
tribute to the collision.®® 

e. Signaling Departure from Rules; Assent 

Where a departure from the rules Is agreed on by 
signal, the vessels must cofiperate in the maneuver. A 
vessel inviting a departure assumes the risks, but the 


assenting vessel must be careful and prudent; and, in 
the case of vessels meeting head on, the greater re¬ 
sponsibility is on the one inltiat.ing the maneuver. 

The vessel whose duty it is to keep out of the 
way cannot, by first signaling, prescribe the manner 
in which the vessels shall pass each other; the priv¬ 
ileged vessel never loses the right to hold her course 
until she has assented to the signal of the other, or 
until she sees that the other vessel is persisting in 
her course in such a way as to make collision in¬ 
evitable.®^ While a vessel is not justified in dis¬ 
regarding a proper signal from an approaching ves¬ 
sel and proposing a departure from the rules of the 
road after such approaching vessel has signified 
her desire to adhere thereto,®^ a vessel having the 
right of way is justified in signaling her departure 
from the rules where it appears to her that such is 
the only way to avoid a collision with a vessel 
standing on a course across her bow.®® It is the 
duty of both vessels, after agreeing to a departure 
from the rules, to cooperate in carrying out the pro¬ 
posed maneuver,®*^ and the ability of a vessel to do 


89. U.S.—The Eldorado. D.C.N.Y.. 68 
F. 940, affirmed 89 F. 1015, 32 C.C. 
A. 464. 

11 C.J. p 1115 note 86. 

Bohoonsr In tow 

However, where a schooner’s tug 
alongside Is hidden from view by 
her sails, an approaching steam ves¬ 
sel receiving no reply to her signals 
is entitled to as.sume that the .schoon¬ 
er is proceeding under sail alone, and 
to act upon that assumption accord¬ 
ingly, by passing ahead of the 
schooner.—Carter v. The Morrlsania, 
n.C.N.Y., 3 F. 92,5. 

90. U.S.—The Howden, Md., 78 F. 
649. 24 C.C.A. 267. 

11 C.J. p 1115 note 87. 

This Is especially true In a crowd- 
ed harbor and when approaching a 
tug encumbered with a low.—The 
City of Chester, Va., 78 F. 186, 24 C. 
C.A. 51. 

An overtaking vessel signaling and 
receiving no permi.s,sion to pa,sB is 
hound to allow Tor, and take the risk 
of, any movement of the overtaken 
vessel.—The Syosset, C.C.A.N.Y., 71 
F.2d 666. 

Slmnltaneons signals are not 

cQuivalent to an answer, becau.se at¬ 
tended by uncertainty in hearing, to 
which an answer is not subj^ect.— 
The Nereus, D.C.N.Y., 23 F. 448. 

91. U.S.—The Felix Taussig, C.C.A. 
Or., 5 F.2d 612, certiorari denied 
Mystic S. S. Co. v. Diamond-O Nav. 
Co., 46 S.Ct. 21, 269 U.S. 560, 70 L. 
Ed. 412. 

11 C.J. p 1115 note 89. 

Tims for repeating signals 

No more than one minute should 
be allowed to pass before repeating 


signals; an Interval of four minutes 
is grossly excessive.—The San Sime¬ 
on, D.C.N.Y., 1 F.Supp. 506, affirmed, 
C.C.A., 63 F.2d 798, certiorari denied 
Pacific Atlantic S. S. Co. v. Moore- 
mack Gulf Lines, 54 S.Ct. 61, 290 U. 
S. 643, 78 L.Ed. 558. 

93. U.S.—A. H. Bull S. S. Co. v. U. 
S., C.C.A.N.Y., 34 F.2d 614, affirm¬ 
ing, D.C., 29 F.2d 765—U. S. v. 
Grant, C.C.A.Mass., 11 F.2d 700— 
The Munaires. C.C.A.N.Y., 1 F.2d 
13—The City of Erie, D.C Ohio, 250 
F. 259—The Radium, D.C.N.Y,, 7 F. 
Supp. 804. 

11 C.J. p 1115 note 89. 

Duty of meeting or crossing steam 
vessels to slacken speed, stop, or 
reverse see supra § 49. 

“There is no more important rule, 

since vessels, though not quite dead, 
will so reduce their speed that the 
collision. If it occurs, will be insig¬ 
nificant.”—A. H. Dull S. S. Co. V. U. 
S., C.C.A N.Y., 34 F.2d 614, 616, af¬ 
firming, D.C., 29 F.2d 765. 

Vessel signaling for starboard pass¬ 
ing 

A ves.sel which has signaled by two 
blasts that she intends passing to 
starboard instead of to port, and has 
received no assenting response, is in 
duty bound to stop, reverse, and, if 
neces.Mary, come to a standstill until 
the course of the other vessel has 
been ascertained with certainty, and 
the risk of collision removed.—Mar¬ 
shall Field & Co. v. U. S., C.C.A.N. 
Y., 48 F.2d 763—The Sabine Sun, D. 
C.Pa., 21 F.2d 121, affirmed, C.C.A., 33 
F.2d 42—U. S. V. Grant, C.C.A.Mass., 
11 F.2d 700—The Munaires. C.C.A.N. 
Y., 1 F.2d 13. 


Barrow channels 

The rule that a steamer approach¬ 
ing another ves.sel which has disre¬ 
garded her signals is bound to stop 
until her course is ascertained with 
certainty. Is peculiarly applicable 
when a vessel going up a narrow 
river channel is about to meet a de¬ 
scending vessel on cross courses, and 
signals of the latter are given three 
times without reply.—The New 
York, Mich., 20 S.Ct. 67, 175 U.S. 187, 
44 L.Ed. 126, reversing 86 F. 814. 30 

C. C.A. 628, 82 F. 819. 27 C.C.A. 154. 
Failnre held canse of collision 

U.S.—The Sabine Sun, C.C.A.Pa.. 33 
F.2d 42, affirming, D.C., 21 F.2d 121. 

93. U.S—The Transfer No. 14. N.Y., 
127 F. 305, 62 C.C.A. 223. D.C., 118 
F. 81. 

94. U.S.—The George S. Shultz, N. 
Y., 84 F. 508, 28 C.C.A. 476, affirm¬ 
ing. UC., 74 F. 574. 

11 C.J. p 1115 note 91. 

95. U.S—The Clarion, D.C.Mich., 27 
F. 128, 

98. U.S—U. S. V. The Mineola, D.C. 
N.Y.. 26 F.Cas.No.l5,77ya. 

97. U.S.—Southern Pac Co. V. U. S.. 

D.C.N.Y., 7 P".Sui>p. 4 73. 

A vassal having the right of way 
which signals to another to go ahead 
of her, the .signal being agreed to, 
takes on her.self the duty of going 
astern the other vessel and is bound 
to give way and to atop and back, 
and to take seasonably any other 
measures needful to avoid collision. 
—Stetson V. The Gladiaior, D.C. 
Mass., 41 F. 927—The Susquehanna, 

D. G.N.Y.. 35 F. 820. 
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her part in carrying out such maneuver should be 
considered before she signals.®* 

Risk of departure. A vessel which, by her sig¬ 
nals, invites a departure from the ordinary rules of 
navigation takes the risk both of her own whistle 
being heard and in turn of hearing the response, if 
a response be made,®® and she assumes the risks in¬ 
cident to a violation of the rules.^ In the case of 
vessels meeting head on which signal to pass to the 
left in violation of the rule of navigation, the great¬ 
er responsibility for the due execution of the signal 
is on the vessel which initiates the maneuver.^ 

The assent of a vessel does not make her equally 
liable for the result of the collision where she docs 
everything in her power to avoid collision by stop¬ 
ping and reversing when danger of collision be¬ 
comes apparent.® Nevertheless, the assenting vessel 
is held to strict accountability for careful and pru¬ 
dent navigation,^ and she may be held at fault for 
assenting to a hazardous maneuver,® although her 
acceptance of an unwise signal docs not excuse the 
signalling vessel from fault.® 


f. Cross or Confusing Signals 

“Cross signals’* are forbidden, except where, of two 
vessels on crossing courses, the one first signaling has 
Indicated a departure from the rules. In the event of 
cross signals, or of misunderstanding or doubt as to 
course or signals, the vessels must slacken speed, or 
stop and reverse, If necessary, until an understanding 
is had. 

“Cross signals,” that is, the answering of one 
whistle with two, or the answering of two whistles 
with one, are held forbidden,*^ and they are unlaw¬ 
ful in a head-on situation notwithstanding the ves¬ 
sel first signaling has indicated an improper or un¬ 
authorized course.* Where the vessels are on 
crossing courses, however, and the vessel first sig¬ 
naling has indicated a course not authorized by the 
rules, or has proposed a departure therefrom, a 
cross signal may be given.® 

As will appear in subdivision h infra, in the case 
of cross signals, or confusing signals, or where 
there is any misunderstanding or doubt as to course 
or signals, the danger signal must be immediately 
given; and the vessels must slacken speed, or stop 
and reverse, if necessary, until an understanding is 
had.^® A vessel which fails seasonably to reduce 


98. TT.S.—Southern Pao. Co. v. IT. S.. 
D.C.N.Y., 7 F.Supp. 473. 

99. U.S.—The New York, Mieh., 20 

S.Ct. 67, 175 U.S. 187, 44 L.Ed. 126, 
reversing? 86 F. 814, 30 C.C.A. 628, 
82 F. 810, 27 C.C.A. 154. 

11 C .T. p 1115 note 1)3. 

1 . U.R.—The Tntej-rity, C.C.A.N.Y., 

38 F.2d 39—Th** Hokendaqua, C.C. 
A.N.Y., 2.51 F. 662. 

11 C.J. p 1115 note 94. 

8 .. TT.S.—The Valley Forge. Pa., 124 
F. 192. 59 CC.A. 608—The George 
Li. Garlick, D.C.N.Y., 91 F. 920. 

11 C..T. p 1116 note 99. 

3. U.R—The 13. 13. Saunders, C.C.N. 
Y.. 25 F. 727, 23 Blatchf. 378—The 
CMty of Hartford, C.C.N.Y., 6 F.Cas. 
No 2,752, 11 Blalchf. 72, afllrmed 
97 U.S. 323. 24 L.Ed. 930. 

4b U.S.—The District of Columbia, 
C.C.A.Va., 74 F.2d 977, 103 A.L.R. 
768, affirming, D.C., 9 F.Supp. 487, 
and certiorari denied Norfolk & 
Washington, D. C., Steamboat Co. 
V. U. S., 55 S.Ct. 657, 295 U.S. 745, 
79 L.Ed. 1691. 

8 . U.S.—The Columbia, D.C Md., 195 
F. 1000, reversed on the facts The 
Howard Reeder, 207 F. 929, 126 C. 
C.A. 377. 

11 C.J. p 1116 note 97. 

Vesiel Incapable of oarrylng ont 
suanenver 

But a vessel is not at fault for as¬ 
senting to the signals of a vessel in¬ 
capable of carrying out her part in 
the proposed maneuver, where the 
assenting vessel had no knowledge 


of such incapacity.—Southern Pac. 
Co. V. U. S.. D.C.N.Y., 7 F.Supp. 473. 

6 . U.R.—The Varanger, D.C.Md., 46 
F.2d 608, affirmed, C.C.A., 50 F.2d 
724. 

7. U.S.—The Fulton, C C A.N.Y., 54 

F.2d 467, 468, modifying, D.C, 

Jamison v. Delaware, L. & W. It. 
Co., 43 F.2d 585. 

11 C.J. p 1116 note 1. 

“Tho Inspectors’ Bnlss have al¬ 
ways forbidden cro.s,s signals in 
passing situations, and in all others 
too since 1909."—The Fulton, supra. 

The Rules for the Great Xiakes, 
rule 26, 33 U.S.C.A. 9 291, provide 
that “if the pilot of a steam vessel 
to which a passing signal is sounded 
deems it unsafe to accept and as¬ 
sent to such signal, he shall not 
sound a cross signal.'* 

It is negligenoe to embarrass a 
signaling vessel by giving wrong 
whistles In response.—The Bristol, 
D.C.N.Y.. 11 F. 166. 

Acceptance of cross signal 

Where the ascending steamer on 
the Mississippi river replies with a 
cro.ss signal, its acceptance by the 
descending steamer does not excuse 
the pilot of the other for his first 
fault.—U. S. V. Keller, C.C.W.Va., 19 
F. 633. 

A harbor pilot rnlo forbidding the 
I giving of cross signal applies only 
where the vessel giving the first sig¬ 
nal Indicates a course or maneuver 
I authorized or required by the navlga- 
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tion rules.—The Norfolk, D.C.Md., 
297 F. 251. 

8 . U.S.—The Fulton, C C A.N.Y., 54 
F.2d 467, modifying, DC., Jamison 
V. Delaware, L. & W R. Co., 43 F. 
2d 585. 

But It has been held in a head-on 
situation, where a ves.sel blew an Im¬ 
proper signal, that the other ve.s.Mi‘I 
hud the right to cro.ss it and blow 
the proper one.—The Terminal, D (\ 
N.y., 290 F. 533, affirmed. C.C A., 

Rock Plaster Mfg. Co. v. Davis, 4 F. 
2 d 1022, limited and not followed in 
The Fulton, C C.A.N.Y., 54 F.2d 467. 
modifying, D.C., Jamison v. Delaware, 
L. & W. 11. Co., 43 F.2d 585. 
g. u s.— The Norfolk, D.C.Md., 297 
P. 251—The Ashley, C.C.A.N.Y., 221 
p. 423—The Montauk, N.Y., 180 

F. 697. 103 C.C.A. 663—The John 
Starin, C.C.A.N.Y., 162 F. 146—The 
Cygnus, C.C.A.N.Y., 142 P. 85. 

11 C.J. p 1116 note 6. 

10b U.S.—A. H. Bull S. S. Co. V. IT. 

S., C.C.A.N.Y.. 34 F.2d 614, affirm¬ 
ing. D.C., 29 F.2d 76.5—The Sabine 
Sun. CC.A.Pa., 33 F.2d 42. afilrm- 
ing, I>.C.. 21 P.2d 121—The Mar¬ 
garet, C.C.A.Pa., 80 F.2d 923, af¬ 
firming, D.C., 22 F.2d 709, and cer¬ 
tiorari denied A. H. Bull S. S. Co. 
V. Hudson. 49 S.Ct. 479, 279 U.S. 
862, 73 L.Ed. 1001. 

11 C.J. p 1116 notes 2, 4. 

Duly of meeting or crossing steam 
vessels generally to slacken speed, 
stop, or reverse see supra 9 49. 

The Bnles for the Great l^akes, 
rule 26, 83 U.S.C.A. § 291, provide 
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her speed or reverse her engines in the face of 
crossed signals is at fault and it is a fault to give 
a signal to a vessel entirely out of the way at a 
time and in such a manner as to mislead another 
vessel with which passing signals have been initi- 

ated.^2 

Acceptance of signal hy rvrong boat. Where a 
signal of two whistles intended for one boat was 
taken by another as intended for her, and was an¬ 
swered by two whistles, the first boat, having re¬ 
peated her signal on hearing the answer (.f the oth¬ 
er, is estopped from denying that it was intended 

for the latter. 

g. Compliance with Gonrse Agreed On 

Vessels agreeing on a course by exchange of signals 
must act promptly in accordance therewith; the assent¬ 
ing vessel may assume that the other vessel will do so, 
until it is apparent that she cannot or will not. One 
vessel or both may be in fault for not carrying out the 
agreement. 

Where a course has been agreed on by an ex¬ 


change of signals, the vessels must proceed in ac¬ 
cordance therewithi^ and act promptly.!® A vessel 
which has agreed to the signal of another to pass in 
a certain manner is justified in assuming that the 
latter will maneuver in accordance with her signal, 
until it is plainly api)arent that she is unable, or 
docs not intend, so to do.i® 

In case of a failure to carry out the passing 
agreement, that vessel which is guilty of such omis¬ 
sion will be held in fault,and if both fail in this 
respect, the damages will be divided.!® However, 
a vessel will not be held in fault for continuing on 
her course after exchanging passing signals, w'hcrc 
such action did not contribute to the collision.!® 

h. Danger or Alarm Signals; Distress and De¬ 
tonating Signals 

Danger signals must be given where the course as 
signaled by one vessel Is conceived by the other to be 
hazardous, or in the event of cross or confusing signals, 
or where there Is any misunderstanding as to course or 


that “In overy case where the pilot 
of one steamer falls to understand 
the course or intention of an ap¬ 
proaching steamer, whether from 
slKnals bcinp given or answered er¬ 
roneously, or from other causes 
. . . if the vessels shall have ap¬ 

proached within half a mile of each 
other both shall reduce their speed 
to Imre ste^*ragewav. and, if neces¬ 
sary, stop and n'verse.” 
Misunderstood signals 

When proper observation W'ould 
show to the master or pilot of a ves¬ 
sel in proximuv to another that his 
signals have been misunderstood, he 
should imniedi.it‘‘ly stop and reverse, 
until he ascertains that his signals 
are understood and assented to.— 
The Ttrandon, ('* C.A.Va., 273 P. 176, 
certiorari denied Olson v. Adams, 42 
S(M. 47. 2.57 TT.S 634. 66 L.Kd. 40S— 
The .John D Roekefeller, C.C.A.Va., 
272 F. 67. affirming, 260 F. 982, 

and certiorari denied Standard Oil 
Co. V. The Falls City, 41 S.Ct. 535. 
256 IT.S. 693. 65 J-.Fd. 1175—11 C.J. 
p 1116 note 4. 

Spaed of vessel 

Under provisions of Rules for the 
Great Lakes, rule 26, 33 TT.S.C.A. § 
291, and various Inspectors’ Rules, 
the vessel must be slowed to bare 
steerageway until an understanding 
can be had.—The Esparta, La., 160 
P. 289, 87 C.r.A. 413—11 C.J. p 1116 
note 3. P 1117 note 13. 

11. U.S.—The Margaret. C.C.A.Pa., 

30 F.2d 923, affirming. D.C., 22 P. 
2d 709, and certiorari denied A. II. 
Bull S. S. Cg. V. Hudson, 49 S.Ct. 
479, 279 U.S. 862. 73 L.Ed. 1001. 

la. U.S.—The Prudence, D.C.Va., 190 
P. 671. 


13. IT S.—The Susquehanna, D.C.N. 

Y., 3.5 F. 320. 

14. U.S.—The Madison, N.Y., 239 P. 

860. 152 C.C.A. 644. 

11 C J. p 1116 note 8. 

Cobperation in departure from rules 

see supra § 106 e. 

So under International Bnles, art 
28. 33 U.S.C.A. § 11.3.-8001010 dos 
Chargeurs de I/Oue.st Soelete 
Anonyrne v. U. S., 13 C N Y.. 43 P.2d 
12.5. 

Change of signal 

If a ve.ssel meeting another end on 
or nearly so gives a two-whistle siR- 
nal to an overtaking steamer and al¬ 
lows it to have its full efteet on the 
meeting vessel, which gives her the 
same signal, it is a fault to change 
the signal to one whi.stle when it Is 
too lute for the meeting vessel to 
respond.—The Wrestler, N.Y., 144 F. 
234, 75 C.C.A. 296. 

Meeting end on; change of helm 

(1) Where vessels are meeting end 
on, or nearly so, and signals for 
pa.ssing are given and assented to, 
both vessels must change their helms 
to comply therewith.—The Standard, 
D.C.N.Y.. 23 P. 207—11 C.J. p 1116 
note 8 Li;] (1). 

(2) In such circumstances, the 
vessels must give each other ample 
room to pass, taking into considera¬ 
tion the effect of the wind and tide. 
—The Titan, D.C.N.Y., 44 F. 510, af¬ 
firmed 49 F. 479, 1 C.C.A. 324. 
Contributory fault 

If one tug in passing another fails 
to carry out the passing agreement, 
and this is the proximate cause of 
the collision, she will be -held in 
fault, although the other vessel also 
may have violated some rule of 

109 


navigation.—The Lowell M. Palmer, 
N.Y.. 142 F. 937, 74 C.C.A. 107. 

15. U.S.—The II. L. Bond, D.C.N.Y.. 
46 F.2d 345. 

11 C.J. p 1117 note 9. 

Delay at own risk 

The delay of u vessel In maneuver¬ 
ing in aceordtanee with h^r signals 
is at her own risk.—The Galileo, D. 
C.N.Y., 24 F. 386. 

16. TT.S.-' Lake Erie Transp. Co. v. 
Gilchrist Trnnsp. Co., Mich., 142 F. 
89, 73 CC.A. 313. 

11 C.J. p 1117 note 10. 

Single-blaat signals 

Where privileged and burdened 
vessels exchanged single-blast sig¬ 
nals, each was entitled to expect oth¬ 
er to port her helm at once- Soeicte 
dos Chargeurs de I/Oue.st Societe 
.\nonyme v. U. S., D.(\N Y, 43 F.2d 
125. 

17. U.S.—The William E. Chapman, 
N.J., 193 F. 402, 113 C.C.A. 336. 

11 C.J. p 1117 note 11. 

Failure to carry out apparent agree¬ 
ment 

A vessel which ignores the two- 
blast signal whistle of an approach¬ 
ing vessel and attempts to pass port 
to port in spite of her apparent 
agreement to pass starl)oard to star¬ 
board is in fault.—The Cyrene, C.C. 
A.Vu., 85 F.2d 935. 

18. U.S.—The Electra, D.C.N.Y., 189 
F. 858. 

11 C.J. p 1117 note 11. 

16. U.S.—The Saturn, D.C.N.Y., 60 

F.2d 645, affirmed, C.C.A., The K. 
Whittelsey, 64 F.2d 340, certiorari 
denied Oil Transfer Corporation v. 
C. F. Harms Co., 54 S.Ct. 70, 290 U. 
S. 654, 78 L.Ed. 666. 
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signal!. The International and Inland Rulea authorize 
diatreaa and detonating signals In specified situations. 

Danger or alarm signals are defined in the Rules 
for the Great Lakes as several short and rapid 
blasts, 33 U.S.C.A. § 291, and in the Inland Rules, 
as four or more short and rapid blasts, 33 U.S.C.A. 
§ 203. Such signals must be given when the course 
as signaled by one vessel is conceived by the other 
to be hazardous,or in the event of cross signals, 
or confusing signals, or where there is any misun¬ 
derstanding as to course or signals and they 
have been required of a vessel observing the likeli¬ 
hood of collision by an overtaking steamer, even 
though the latter has not sounded passing signals.22 

The rule requiring danger signals refers to ves¬ 
sels so approaching each other as that it is not ob¬ 
vious whether they will pass to starboard or to 
port.22 It applies only when the vessels are far 
enough distant from each other for such signals to 
be effcctive,24 and does not apply to steamers meet¬ 
ing in a wide channel on courses that will enable 
them to pass.26 

Duty to heed danger signal. A vessel must heed 
the danger signal of another vessel which she is 
approaching, and slacken speed, stop, and reverse, 
until an understanding is had.^fi 


Distress and detonating signals. Both the Inter¬ 
national and the Inland Rules provide for distress 
signals to be given where assistance is required 
from other vessels or from shore, 33 U.S.C.A. §§ 
141, 231; and every vessel may, if necessary in or¬ 
der to attract attention, use any detonating signal 
that cannot be mistaken for a distress signal, 33 U. 
S.C.A. §§ 82, 181. 

§ 107. Lookouts 

a. Moving vessels 

b. Stationary vessels 

a. Moving Vessels 

It Is a primary rule of navigation that all moving 
vessels must maintain a competent and efficient look¬ 
out, even In the daytime. 

The general regulations for preventing collisions 
between vessels contain no provision with relation 
to lookouts, except such as is implied from the j ro- 
vision that nothing shall exonerate the vessel, the 
owner, the master, or the crew thereof from the 
consequence of any neglect to keep a proper look- 
out.27 Nevertheless, it is a general rule of naviga¬ 
tion that all moving vessels must maintain a com¬ 
petent and efficient lookout,^® even in the daytime ;2i> 


go. U.S.—The San Simeon, C.C.A.N. 
Y., 63 F.2d 798, afllrmini?. D.C., 1 
F.Supp. 506, and certiorari denied 
Pacific Atlantic S. S. Co. v. Moore- 
mack Gulf Lines, 64 S.Ct. 61, 290 
U.S. 643, 78 L.Ed 558. 

11 C.J. p 1118 note 15. 

21. U.S.—A. H. Bull S. S. Co. v. U. 

S., C.C.A.N.y.. 34 F.2d 614, affirm¬ 
ing, n.C., 29 F.2d 766—The West 
Point, D.C.N.Y.. 10 F.Supp. 976, 

modified on other grounds, C.C.A., 
85 F2d 63—The Virginian. Wash., 
238 F. 156, 151 C.C.A. 232, affirming 
236 F. 98, 148 C.C.A. 592, certiorari 
denied 37 S.Ct. 243, 242 U.S. 651, 
61 L.Kd. 546. 

11 C.J. i> 1116 note 2, p 1117 note 12. 
Vessels In narrow channel, or ap¬ 
proaching head on 
The rule stated in the text applies 
to vessels in a narrow channel, or 
to vessels approaching head on or 
nearly so, where “either ves.sel fails 
to understand the course or inten¬ 
tion of the other.”—Pittsburgh SS. 
Co. V. Duluth SS. Co., Ohio. 222 F. 
834, 138 C.C.A. 260—The Virginian. 
D.C.Wash., 217 F. 604—The Atlantic- 
City, N.J., 143 F. 461. 74 C.C.A. 685. 
Alarm following assent 

A vessel is not Justified in assent¬ 
ing to a first signal and then imme¬ 
diately following it by an alarm sig¬ 
nal, on the ground that the in¬ 
spectors’ rules forbid contrary sig¬ 
nals.—The Luther C. Ward, D.C.N. 


Y., 149 F. 787—The Transfer No. 10. 
D.C.N.Y., 137 F. 666—The Bergen. D. 

C. N.Y.. 108 F. 655, affirmed 128 F. 
920, 63 C.C.A. 646. 

Who may complain 

Fault cannot be predicated by one 
vessel on the failure of the other to 
sound an alarm, where the develop¬ 
ing danger was as apparent to the 
one as to the other.—The Queen City, 

D. C.Mic-h., 189 F. 653. 

22. U.S.—The Howard, C.C.A.Md., 
263 P. 699, affirmed The Charles F. 
Mayer, 266 F. 987, 167 C.C.A. 688. 

23. U.S.—The Atlantic City, N.J., 
143 F. 451, 74 C.C.A. 685. 

24. U.S.—The Manhasset, D.C.Va., 
34 F. 408. 

25. U.S.—The Atlantic City, N.J., 
143 F. 461, 74 C.C.A. 585. 

11 C.J. p 1118 note 21. 

26. U.S.—The Ernest A. Ham ill, D. 
C.Wash.. 100 F. BOO. 

11 C.J. p 1118 note 22. 

27. U.S.—The Buenos Aires, C.C.A. 
N.Y., 6 P.2d 426, affirming, D.C., 
The Windrush. 286 F. 261. 

2a U.S.—Dalzell v. U. S., D.C.N.Y., 
60 P.2d 1068—The Paris, C.C.A.N. 
y., 44 F.2d 1018, affirming, D.C., 37 
F.2d 734—Dahlmer v. Bay State 
Dredging & Contracting Co., C.C.A. 
Mass., 26 F.2d 603—The Buenos 
Aires, C.C.A.N.Y., 5 F.2d 426, af¬ 
firming, D.C., The Windrush, 286 
F. 251—The Lehigh, D.C.N.Y., 12 

no 


F.Supp. 76—Black v. V. S.. D.C.Me.. 
8 F.Supp. 443. affirmed, C.C.A., U. 
S. V. Black, 82 P.2d 394—The Sti- 
flnder, C.C.A.N.Y., 275 F. 271. 
Alaska.—Brindle v. The Eagle, 6 
Alaska 503. 

11 C.J. p 1118 note 26. 

“Xt is a well-establislied role of 
admiralty law that there must be a 
competent lookout on board a vessel, 
whose duty it is to carefully observe 
the movements and proximity of 
other vessels navigating in different 
directions or on other courses, and 
which are factors, or likely to be¬ 
come such, in her navigation or 
movements, and to make report 
thereof to the person In charge of 
her navigation.”—The J. G. Gilchrist, 
DC.N.Y., 173 F. 666. 669, affirmed 
183 F. 105, 105 C.C.A. 397. 

ISoviiLg vary slowly 

U.S.—The New London, C.C.A.N.Y., 
271 F. 83, modifying. D.C., 253 P. 
842. 

Fog 

A vessel is required to maintain 
lookout in a fog.—Managua Nav. Co. 
v. Aktieselskabet Borgestad, C.C.A. 
La., 7 F.2d 990. 

29. U.S.—The Adriana. C.C.A.Va, 6 
F.2d 860. 

11 C.J. p 1118 note 26. 

Xn New Tork Karbor 
It is incumbent on a vessel navi¬ 
gating New York Harbor and vlcin- 
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this has been declared a primary rule of naviga¬ 
tion,and it has been said that no duty is more uni¬ 
versally recognized or stringently enforced.^i The 
rule is especially applicable in favor of a sailing 
vessel which, under the rules, has the right of 
way,32 and in favor of tugs encumbered with 
tows.33 There is no exception to the rule, on ac¬ 
count of size, in favor of any craft capable of com¬ 
mitting injuries ;34 but a vessel which fails to carry 
proper lights cannot insist upon too rigorous an en¬ 
forcement of the rule.36 

The rule requiring a lookout applies to pilot 
boats,36 fcrryboals,37 tugs,33 vessels in tow at the 
end of a hawser,39 lighters,^9 moving dredges,^! 
canal boats,42 sloop yachts,43 vessels seeking a berth 
or making a landing,^^ vessels leaving their anchor¬ 
age or mooring in a crowded cliannel or fairway, 
even though no vessel is in sight at the time,^nd 
to burdened as well as privileged vessels.^® 

Vessels have the right to assume that others are 
keeping a lookout and will be navigated according- 
ly.47 


Excuse for absence. The absence of a lookout is 
not excused by an Inspectors' Rule requiring the 
presence of the quartermaster in the pilot house 
nor is such absence excusable on the ground that 
all the crew were otherwise engaged and an 
owner cannot be heard to say that a lookout was 
of no use because another vessel could not be seen 
until actually in collision.®® 

The custom of certain vessels at certain times not 
to have a lookout will not control as against the 
rule of the maritime law.®i 

Special lookout. A steamer passing through a 
narrow space between two vessels must maintain a 
special lookout.®2 

b. Stationary Vessels 

While the situation of an anchored vessel may be 
such as to require a competent anchor watch, ordinarily, 
In the absence of exceptional circumstances requiring 
precautions on its part, or of a usage or regulation to 
the contrary, no such duty exists. 

While ordinarily a vessel anchored in a proper 
place in the daytime and in fair weather is not ex- 


Ity, even in the daytime, to maintain 
a vigilant lookout.—The Tran.sfer 
No. 15. N.Y,. 243 F. 174, 155 T.C A. 
40, <*erli<)rari denied New York, N. 
H. & H. Ky. Co. V. Laiusing S. S. Co., 
38 S.Ct. 12. 246 U.S. 653, 62 L.Ed. 
532, 

30. U.S.—Dahlmer v. Bay State 
Dredging & Contraeting Co., C.C. 
A. Mush.. 26 F.2d 603—The Lehigh, 
D.C.N.y.. 12 F.Supp. 75—Black v. 
U. S.. DC.Me. S FSupp. 443. af¬ 
firmed, C.C.A., U. S. V. Black, 82 
F.2d 394. 

31. U.S—Dalzell v. U. S., D.C.N.Y., 
60 F.2d 1068. 

33. U.S.—The Charles G. Endicott, 
D.C.N.Y., 163 F. 797—The Donhes- 
ter, D.C.Va., 163 F. 779, affirmed 
167 F. 124, 92 C.C.A. 676. 

33 . U.S.—The George S. Shultz. N. 
Y.. 84 F. 508, 28 C.C.A. 476, affirm¬ 
ing, D.C., 74 F. 574. 

34. U.S.—The Marion, D.C.Wash., 66 
F. 271. 

11 C.J. p 1119 note 30. 

35. U.S.—The Alice M. Guthrie, D.C. 
Va., 257 F. 472. 

36. U.S.—U. S. V. Delaware Bay & 
River Pilots’ Ass’n, C.C.A.Pa., 44 
P.2d 1, certiorari denied Delaware 
Bay & River Pilots’ Ass’n v. U. 
S.. 61 S.Ct. 486. 283 U.S. 838, 75 
L.Ed. 1449. 

*‘B«ffiilar saa watoh^ 

A pilot vessel carrying the lights 
of a vessel under way is under the 
duty of maintaining a regular sea 
watch, consisting of a navigating of¬ 
ficer in the pilot house, the quarter¬ 
master at the wheel, an experienced 


and efficient lookout properly sta¬ 
tioned on deck, and a ship’s engineer 
on watch in charge of the engines.— 
U. S. V. Delaware Bay &. River Pilots’ 
A.ss'n, supra. 

37. U.S.—The Scandinavia, D.C N.Y., 
11 F.^d 642. 

11 C.J. p 1119 note 32. 

Whatever may be the custom in 
any particular harbor or channel, the 
law requiring an efficient lookout 
properly stationed is even more 
strictly enforced against ferryboats 
than against ordinary si*agoing ves¬ 
sels.—Eastern Dredging Co. v. Win- 
nisimmet Co., Mass., 162 F. 860, 89 
C.C.A. 660. 

38. U.S.—The P. J. T. Co. No. 7, D. 

C. N.Y., 173 F. 1016. 

11 C.J. p 1119 note 33. 

39. U.S.—The Teaser, Mass., 223 F. 
13, 138 C.C.A. 427. 

11 C.J. p 1119 note 34. 

40u U.S.—The Commerce, D.C.N.Y., 
123 F. 178—The Komuk, D.C.N.Y., 
120 F. 841. 

41 . IT.S.—The A. A. Raven, Pa., 231 
P. 380, 145 C.C.A. 374, reversing, 

D. C., 216 F. 572. 

48 . U.S.—The Hugo Keller, D.C.N. 

Y.. 91 F. 287. 

43^ U.S.—The International, Pa., 143 
P. 468, 74 C.C.A. 602, affirming, D. 
C., Welch V. Philadelphia & R. Ry. 
Co., 126 P. 419, and certiorari de¬ 
nied 26 S.Ct. 764, 202 U.S. 616, 50 
L.Ed. 1172. 

44 . U.S.—The Northland, D.C.N.Y., 
126 F. 68. 

45 . U.S.—The Atkins Hughes, D.C. 

Ill 


N.Y., 199 P. 938—The Gladiator, 
D.C.N.Y., 132 F. 876. affirmed 144 
F. 681, 75 C.C.A. 483—The Sitka, 
D.C.N.Y., 132 F. 861. 

A vessel moving out of a slip is in 
fault for having no lookout to give 
warning to other vea,selH near by.— 
The Middlesex, D.C.Md., 189 F. 554. 

A vessel backing out of a wharf 
must keep a reasonable lookout.—St. 
Louis, etc.. Packet Co. v. Murray, 139 
S.W. 1078, 144 Ky. 815. 

4A U.S.—Yang-Tsze Ins. Assoc, v. 
Furness, etc., Co., N.Y., 216 P. 859. 
132 C.C.A. 201—The Devonian, D.C. 
Mass.. 110 F. 588. 

A privUeged vessel Is not relieved 
of her duty to maintain a proper 
lookout because she is the preferred 
vessel, if prudent navigation with 
the aid of a good lookout might have 
avoided the collision.—The Kaga 
Maru, D.C.Wash., 18 F.2d 296. 

47. U.S.—The Avon, D.C.Ill., 22 P. 
905. 

11 C.J. p 1119 note 43. 

48 . U.S.—The Scandinavia. D.C.N.Y., 

11 P.2d 642. 

Effect of absence of lookout see infra 

9 110 . 

49. U.S.—The Northland, D.C.N.Y., 
125 F. 58. 

50. U.S.—The Sagamore, Mass., 247 
F. 743, 169 C.C.A. 601. 

51. U.S.—Thorp v. Hammond, N.Y., 

12 Wall. 408. 20 L.Ed. 419. 42 How. 
Pr. 314. 

11 C.J. p 1119 note 31. 

52. U.S.—The Cotopaxi, C.C.A.N.T., 
20 F.2d 668. 
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pectcd or lej^aHy required to be on the watch and to 
stand prepared to take measures to avoid vessels 
under way and havinjj control of their motions,^3 
the situation of an anchored vessel may be such as 
to subject her to the duty of maintaining: a compe¬ 
tent anchor watch.Under exceptional circum¬ 
stances, where the vessel under way is subject to 
special difficulties or embarrassments in her navi¬ 
gation, some care and precautions on the part of the 
vessel at anchor may become obviously prudent and 
necessary that would not otherwise be obligatory.^® 
So it has been held that a vessel anchored in a fre¬ 
quented roadstead or anchorage grounds,®® or lying 
in a frequented place where the navigation is diffi¬ 
cult and dangerous,®7 should keep an anchor watch 
aboard, especially in bad weather,®^ a usage to the 
contrary not controlling;®® and a lookout has been 
required of a vessel which has stopped in a fog.®® 

On the other hand, in the absence of usage or lo¬ 
cal regulation to the contrary,®^ a vessel anchored 
in a place where other vessels are not reasonably to 
be expected to pass need not maintain an anchor 
watch,®2 nor need a small vessel lying in a harbor,®® 
or a vessel moored at a wharf®^ or dock®® keep a 
watch. 

Requirements as to an anchor watch will be given 
a rea.sonable construction, keeping in view the pur¬ 
pose of such a regulation.®® 

§ 108. - Sufficiency 

a. Competency in general 


b. Designation and assignment of du¬ 

ties; officers as lookouts 

c. Number of lookouts 

d. Station of lookout 
c. Vigilance required 

a. Competency in General 

The lookout must be a responsible - person of good 
vision, competent to give the proper order in an emer¬ 
gency. His reports must be in an intelligible language. 

The position of lookout is one requiring great 
fidelity, attention, and care, and should not be in¬ 
trusted to an incompetent or improper person.®"^ 
The lookout must be a person of good vision®® and 
competent by experience and years to be alive to 
the dangers of the situation and to the necessity 
for vigilance,®® and in an emergency to give the 
proper order where the helmsman cannot see for¬ 
ward of the beam.70 

While a lookout whose reports cannot be under¬ 
stood because in a foreign language is insufficient,’^^ 
it has been held that a mere inability to speak Eng¬ 
lish docs not prevent a person from being an effec¬ 
tive lookout.’^® 

b. Designation and Assignment of Duties; Of¬ 

ficers as Lookouts 

The lookout must be specially detailed as such and 
have no other duties that may conflict with lookout duty; 
so, officers with other duties, the pilot, and the helmsman 
are ordinarily not proper lookouts. 

The lookout must be specially detailed as such, 
and have no other duties that may conflict with Ins 


53L U.S.—Itich v. Hamhurg-iXincri-| 
can Packet Co., D.C.Pa., 117 F. 751. 
11 C.J. p 1119 note 44. j 

Spii X7.S.—Cuyamel Fruit Co. v. Ned- 
land, C.C.A.La., 19 F.2d 489. 

56w U.S.—Wells V. Ariiislrone:, D.C. 
N.Y., 29 F. 216. 

66. U.S.-—The Lehigh. D.C.N.Y.. 12 
F.Supp. 75. 

11 C.J. p 1120 note 46. 

Barge anchored near channel en¬ 
trance 

Where barge In tow of anchored 
tug lay near entrance to ship chan¬ 
nel in Lake Erie in path of upbound 
vessels and traffic was heavy, vi.sl- 
bllity had. and she was more than 
eight hundred feet from tug. it was 
barge’s duty to have lookout on deck 
and tug had like duty.—The Lehigh, 
supra. 

67. U.S.—The Caldy. D.C.Md., 123 F. 
802, affirmed 163 F. 837, 83 C.C.A. 
19. 

11 C.J. p 1120 note 47. 

6a. U.S.—The Lehigh. D.C.N.Y.. 12 

F.Supp. 76. 

11 C.J. p 1120 note 4S. 


Lighter at anchor in fog held to 
have maintained a lookout.—The 
Central Railroad of New Jersey No. 
27, D.C.N.Y., 270 F. 297. 

69. U.S.—The Lion, D.C.Mass., 6 F. 

Caa.No.2,786, 1 Sprague 40—('ohen 
V. The Mary T. Wilder, C.C.Md., 6 
F.Caa.No.2,9C5, Taney R67. 

60. U.S.—The New London. C C.A. 
N.Y,, 271 F. 83, modifying. D.C.. 
253 F. 842—The Plainlield, 205 F. 
7:i0. 124 C.C.A. 24. 

61. U.S.—The Niobe, D.C.Ga., 31 F. 
164—The Lady Franklin, 1>.C. 
Mass., 14 F.Cas.No.7.984, 2 Lowell 
220—O'Neil V. Sears. D.C Mass., 18 
F.Cas.No.l0,530. 2 Sprague 52. 

68. TT.S.—The Banner, D.C.Ala., 225 
F. 433. 

11 C.J. p 1120 note 61. 

63. U.S.—The Fremont, D.C.Cal., 9 
P.Cas.No.6,094. 3 Sawy. 571. 

64. U.S.—Humphreys v. (''harles 
Warner Co.. D.C.Del.. 45 F. 270. 

11 C.J. p 1120 note 63. 

66i. TT.S.— The Beeko, D.C.N.Y., 10 
F.2d 884. 


Zn the absence of notice of danger 

in leaving a boat properly lied up ai 

a dock WMthout a walchman, there is 

no negligence In so doing.—The Bee- 

ko, supra. 

06. U.S—In ro Eastern Dredging 
Co., D.C.Mass., 159 F. 541, modified 
on other grounds Eastern Dredging 
Co. V. Winnisimmct Co., 162 F. 860. 
89 C.C.A. 550. 

67. U.S.—The Dorchester, D.C.V.i , 
163 F. 779, affirmed 167 F. 124, 92 
C.C.A. 576. 

11 C..T. p 1120 note 55. 

68. U.S.—The Avon, D.C.Ill., 22 P. 
905. 

11 C.J. p 1120 note 65. 

69. U.S.—The Ottawa v. Stewart, 
111., 3 Wall. 268. 18 L.Ed. 165. 

11 C J. p 1120 note 57. 

70. U.S.—The Pottsville, D.C.Pa., 12 
F. 631. 

11 C.J. p 1120 note 68. 

71. U.S.—The Kenilworth, D.C.N.Y., 
64 F. 890. 

72. U.S.—The Fred Richards, N.Y., 
180 F. 707. 104 C.C.A. 646. 
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duty as lookout,especially on congfcsted waters in 
a fog but the additional duty of blowing the fog 
horn docs not prevent a man from being a proper 
lookout,'^® and generally in the case of a moored or 
an anchored vessel il is sufficient to have one of 
the crew on deck, although no specific duty is as¬ 
signed to him.'^® 

Officers with other duties are ordinarily not 
proper knikouts nor is the pilot^S or the helms- 
man.79 

c. Number of Lookouts 

Whether more than one lookout is required depends 
on circumstances, such as thick weather and great speed 
at night in a crowded channel. 

Whether more than one lookout is required de¬ 
pends on the circumstances.8^* Where the circum¬ 
stances require more than ordinary care, as in the 


case of a vessel going at great speed at night in a 
crowded channel,*^ or a vessel proceeding in thick 
weather,*^ more than one lookout may be necessary; 
and it has been held that in such cases a lookout 
should be stationed on “either bow,“*3 although an 
intermediate lookout is not required.®^ It has been 
held sufficient during a fog to have two men of ex¬ 
perience stationed as lookouts in the eyes of the 
ship,®-'* and in a large ocean-going steamer to sup¬ 
plement the bow lookout by two persons on watch 
in the pilot house.*^® Under other authority, an 
ocean steamer in a fog .should have a lookout in the 
crow’s nest besides one or more in the bows.®*^ 

A tug 7Ath a vessel in must keep a lookout 
for her tow as well as for herself.^® 

d. Station of Lookout 

While no specific station Is prescribed for the look- 


73. U.S.—The Mary J. Kennedy, n. 

CN.Y., n F.2d ion. anirmed. C.C. 
A.. 11 FL*d 172—The Mary T. 

Tracy. H.C.N.Y.. 2{»8 F. 528, re- 

v<*r,scd on olher grounds, CC 8 
F 2(1 fifil—The Catalina, D.C Cal., 
18 F.Supp. 4G1. 

11 C..I. p 1120 note 61. 

PassenfiTers e.arinot be re^^arded ns 
lookout.s unle.ss .specially de.sif;nated 
by the master for that purpo.se.— 
Amo.ski'a^f Mf^r. Co. v. The John 
Adams, C C.Ma.s.s . 1 F.Ca.*^ No..S38. 1 
Cliff 404. 

A usafife of eoa.Mlinff .schooners to 
consicli*r all hands on deck at niiyrht 
a.s lookouts will not ho .sanctioned.— 
Poole V. The Wa.shiiif^ton, D.C.N.Y., 
19 F.Cas.No.11.271. 9 N.Y.T.oK.Obs. 

321. 

Men washing fish on the deck of a 
fl.'^lnnf? boat are not within the tech¬ 
nical ri'fiulrements for a lookout.— 
The VirfTinia and Joan, D.C Mass., 13 
F.Supp. 419, afflrriicd, C.C.A., 86 P.2d 
259. 

74. U.S.—The Albatroas, D.C.Mass., 
273 F. 285. 

75. U.S.—The Nacoochcc, N.Y., 11 

S.Ct. 122, 137 U.S. 330, 34 U.Rd. 
687, rever.siriff, C.C., 28 F. 462, 

11 C.J. p 1120 note 63. 

76. U.S.—The Clarita v. Cox. N.T., 
23 Wall. 1, 23 DUd. 146. 

11 C.J. p 1120 note 62. 

77. U.S.—The Donau, D.C.Wash., 49 
F.2d 799—Dahlmer v. Bay State 
DredjfiriK: & Contracting Co., C.C.A. 
Maas., 2G F.2d G03—The Albatross, 
C.C.A.Wash., 20 F.2d 17—The Kaga 
Maru, D.C.Wash., 18 F.2d 295— 
Black V. U. S.. D.C.Me., 8 F.Supp. 
443, affirmed, C.C.A., U. S. v. Black. 
82 F.2d 394. 

11 C.J. p 1121 notes 74, 76. 

16 C.J.S.-8 


So as to tng 

US.- The Violetta. N.Y.. 153 F. 1023, 
82 C.C.A. 678. 

11 C.J p 1121 note 75. 

Chief mate’s watch on deck 

However, it has been held not a 
fault in a schooner on the high .seas 
to have her chief mate stationed for¬ 
ward as the lookout, although at the 
time It was his watch on d(‘ck—The 
Shakspeare, D.C.N.Y., 21 F Cas.No. 

12,700, 4 Ben. 128. 

78. U.S,—The Dehigh, D.C N.Y.. 12 
F.Supp. 75. 

11 C.J. p 1121 note 64. 

79. U.S.—The Donau. D.C Wa.sh., 49 
F.2d 799—Dahlmer v. Bay State 
Dredging & Contracting Co.. C.C.A. 
Mass., 26 F.2d 60.1—The Albatross. 
(\C.A.Wash.. 20 F.2d 17—The Kaga 
Maru, D.C.Wash., 18 F.2d 29.5—The 
Dehigh, D.C.N.Y., 12 F.Supp. 75— 
Black V. U. S., DC.Me., 8 F.Suf>p. 
443, affirmed, C.C.A., LT. S. v. Black, 
82 F.2d 391. 

Ala.ska.—Brindle v. The, Kagle, 6 
Alaska 503. 

11 C.J. p 1121 note 64. 

Boats of the motor class are with¬ 
in the application of this rule, ns 
well as ocean steam vesseKs. —Brindle 
V. The Eagle, supra. 

80. U.S.—The Oregon, Or., 15 S.Ct. 
804, 158 U.S. 186, 39 L.Ed. 943— 
The Sagamore, Mass., 247 F. 74 3, 
159 C.C.A, 601. 

Under early statutory provisions 

Rev.St. 8 4234, which required sail¬ 
ing vessels to show a lighted torch 
to approaching vessels, contemplated 
the keeping of a sufficient watch 
over the stern to enable the sailing 
vessel to perform such duty, and if 
the situation was such that one look¬ 
out was not enough, more were re¬ 
quired.—Kennedy v. The Sarmatian, 
C.C.Md., 2 F. 911, 5 Hughes 162. 
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Extraordinary means not required 

A vessel is hound to hnv«‘ only m 
proper and reasonable lookout and is 
not bound to employ unusual or ex¬ 
traordinary means to discover ves¬ 
sels which, from their own careless¬ 
ness and negligence in not providing 
sufficient and proper lights, could not 
have been seen except by the use of 
such extraordinary precautions.— 
Ward v. Armstrong, 14 Ill. 28,1. 

81. U.S.—The Oregon, Or., 15 S.Ct 
804, 158 U.S. 186, 39 U.Ed. 943— 
The Oregon, D.C.Or., 89 F. 520. 

Naval destroyers in triangular form- 
ation 

A naval destroyer, in a triangular 
formation with two other destroyers, 
and proceeding along the path of 
commerce in the nighttime at a 
speed of eighteen knots, should main¬ 
tain a lookout in the crow’s nest in 
addition to one placed at or near the 
how.—New England Marilimt* Co. v 
U. S., l).C.Ma.ss., 55 F.2d 674, nfllrni- 
ed, C.C.A., U. S. V. Gould, 73 F.2(J 
1016. 

82. IT.S.—The Sagamore, Mass., 247 
F. 743, 159 C.C.A. 601. 

11 C.J. p 1121 note 67. 

83. U.S.—The Oregon. Or., 16 S.Ct. 
804, 158 U.S. 186. 39 L Ed. 943. 

84. U.,S.—Boston Marine Ins. Co. v. 
Metropolitan Redwood Lumber Co., 
Cal., 197 F. 703. 117 C.C.A. 97. 

11 C.J. p 1121 note 69. 

85. U.S.—Bradley v. The John Prid- 
geon, Jr., D C.lll., 38 P. 261. 

86L U.S.—The Johns Hopkins, C.C. 
Mass., 13 F. 185. 

87. U.S.—The Patna, D.C.N.Y., 92 

F. 411, affirmed 107 F. 157, 46 C.C. 
A. 211. 

8& U.S.—The Edward G. Murray. N. 

Y., 234 F. 61. 148 C.C.A. 77. 

11 C.J. P 1121 note 72. 
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outi hit proptr pitce Is ordlntrlly htid to bo os for for- 
word at possible, at the bow, and as near the water as 
possible, although a stern lookout may be required In 
some circumstances. Improper stationing of a lookout 
is a fault if it contributes to the collision. 

While no specific location on a vessel is prescrib¬ 
ed for the lookout, he is required by good naviga¬ 
tion to be placed at the point best suited for the 
purposes alike of hearing and of observing the ap¬ 
proach of objects likely to be brought into collision 
with the vessel, having regard to the circumstances 
of the case and condition of the weather.*® As a 
general rule, he must be stationed in the forward 
part gf the vessel,®® where the view is in no way 
obstructed,®^ and in such a position as will afford 
a view over the bow,®® where the best opportunity 
is offered for observing approaching and passing 
vessels;®® and he must be able to communicate 
promptly to the pilot such information as the latter 
may need to insure the safety of the vessel.®^ 


While it has been held that the lookout should be 
as far forward as possible,®* a vessel will not be 
held at fault merely because her lookout is not as 
far forward as possible, so long as he is in a posi¬ 
tion best adapted to descry approaching vessels 
at the earliest moment.®® 

Nearness to water; elevated positions. The look¬ 
out must be as near the water as possible.®^ Ordi¬ 
narily, elevated positions,®* such as the crow's 
nest®® or the hurricane deck,i are not as favorable 
situations for the lookout as those on the forward 
deck near the stem, although steamboats navigating 
the western rivers must have a lookout stationed on 
the forward part of the hurricane deck, and the fact 
that the hurricane deck is crowded with passengers 
is no excuse for the failure to keep a lookout sta¬ 
tioned there.® 

Bo 2 v or stern. The place for the lookout is ordi- 


89. U.S.—The Buenos Aires, C.C.A. 
N.Y., 6 P.2d 425. affirming. D.C.. 
The Windrush, 286 P. 251. 

11 C.J. p 1121 note 77. 

Duty to keep to station see infra fi 
108 e. 

“There is no hard and fast mle as 

to the station of a lookout, except 
that he should be present where he 
can 'look out’ for danger, and be In 
a position where the best and quick¬ 
est reports of such apprehended dan¬ 
ger can be made.”—The Mary J. 
Kennedy, D.C.N.Y., 11 P.2d 169, 171, 
affirmed. C C.A.. 11 F.2d 172. 

90. U.S.—The Paris, C.C.A.N.Y., 44 
P.2d 1018, affirming, D.C., 37 P.2d 
734—Dahlmer v. Bay State Dredg¬ 
ing & Contracting Co., C.C.A.Mass., 
26 P.2d 603—The Albatross. C.C. 
A. Wash., 20 P.2d 17—The Kaga 
Maru, D.C.Wash., 18 P.2d 295—The 
Buenos Aires, C.C.A.N.Y., 5 P.2d 
425, affirming, D.C., The Windrush, 
286 P. 251—Black v. U. S., D.C.Me., 
8 P.Supp. 443, affirmed, C.C.A., U. 
S. v. Black, 82 P.2d 394—Adams v. 
U. S., D.C.MaaH.. 272 F. 780—The 
Sagamore, Mass., 247 F. 743, 159 C. 
C.A. 601. 

11 C.J. p 1122 note 78. 

Onstom to contrary cannot relieve 
tug of her legal duty to maintain 
lookout in forward part of vessel.— 
Mylrole v. British Columbia Mills 
Tug & Barge Co., C.C.A.Alaska, 268 
F. 449, affirmed 42 S.Ct. 430, 259 U. 
S. 1. 66 L.Ed. 807. 

91 . U.S. — The Albatross, C.C.A.Wash., 
20 P.2d 17. 

11 C.J. p 1122 notes 78. 79. 

98. Alaska.—Brindle v. The Eagle, 6 
Alaska 503. 

11 C.J. p 1122 note 78. 


93. Alaska.—Brindle v. The Eagle, 
supra. 

11 C.J. p 1122 note 80. 

94. U.S.—The Genesee Chief v. Fitz- 
hugh, N.Y.. 12 How. 443, 13 D.Ed. 
1058. 

11 C.J. p 1122 note 82. 

95. U.S.—The Campania, D.C.La., 21 
P.2d 233—The Albatross, C.C.A. 
Wash.. 20 P.2d 17. 

“The Supreme Court has been con¬ 
stantly rigid in holding ves.sels to 
maintaining lookouts ... as far 
forward ... as possible.”—East¬ 
ern Dredging Co. v. Winnisimmet Co., 
Mass.. 162 F. 860, 861, 89 C.C.A. 550. 
Whore fog is denoe and visibility 
limited 

U.S.—The Kaga Maru, D.C.Wash., 18 
F.2d 295. 

Spray interfering with vieion 

Steamship was not at fault for col¬ 
lision with schooner because of plac¬ 
ing lookout so far forward that wind 
and spray interfered with vision.— 
Boston Maritime Corporation v. 
Ocean S. S. Co. of Savannah, D.C. 
Mass., 17 F.2d 804. 

Fartionlar positions held improper 

(1) One hundred feet back of bow. 
—The Walter A. Liuckenbach, C.C.A. 
Cal., 14 F.2d 100, modifying, D.C., 4 
F.2d 551, and certiorari denied Luck- 
enbach S. S, Co. v. Union Oil Co., 47 
S.Ct. 336, 273 U.S. 741, 71 L.Ed. 868. 

(2) One hundred and forty feet 
back of bow.—The Campania, D.C. 
La.. 21 F.2d 233. 

(3) Two hundred feet back of bow. 
—The Choctaw, C.C.A.Mlch., 270 F. 
114. 

96. U.S.—The Catalina, C.C.A.Cal.. 
95 F.2d 283, affirming, D.C., 18 F. 
Supp. 461. 


Fartionlar position held proper 

Where a seventy-seven foot motor¬ 
boat’s freeboard at her bow was low 
and her bulwark Jess than a foot 
high at that point, her lookout’s sta¬ 
tion twenty-three feet abaft of the 
stem alongside the port forward end 
of the pilot house during fog, was 
in the position best adapted for this 
purpose.—The Catalina, supra. 

97. U.S.—The Campania, D.C.La., 21 
P.2d 233—The Kaga Maru, D.C. 
Wash., 18 F.2d 295. 

11 C.J. p 1122 note 81. 

“The Supreme ('!ourt has been con¬ 
stantly rigid in holding vessels to 
maintaining lookouts ... as near 
the water as possible. Especially 
where the water is dark, with other¬ 
wise a fairly clear night, it is Im¬ 
portant that the lookout should be 
as near as it is possible, in order 
that his eye may follow the surface, 
and thus be in position to detect any¬ 
thing low down which may be ap¬ 
proaching.”—Eastern Dredging Co. v. 
Winnisimmet Co., Mass., 162 F. 860, 
861, 89 C.C.A. 650. 

Ferryboat is under duty to main¬ 
tain a lookout on her lower deck, 
such duty being imposed not by stat¬ 
ute, but by general maritime law.— 
The Scandinavia, D.C.N.Y., 11 F.2d 
542. 

98. U.S.—The Buenos Aires. C.C.A. 
N.Y., 5 F.2d 425, affirming, D.C., 
The Windrush, 286 F. 261. 

11 C.J. p 1122 note 89. 

99. U.S.—The Buenos Aires, supra. 
11 C.J. p 1122 note 81 [b]. 

1. U.&.—The Pilot Boy, S.C;, 116 F. 

873, 63 C.C.A. 329. 

8. U.S.—Rusk V. The Freestone, D. 
C.Ohio, 21 F.Cas.No.12.148, 2 Bond 
234. 
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narily held to be at the bow and it is no excuse' 
for not maintaining a lookout in that place that the 
ship is so constructed as to make it uncomfortable.^ 

Under some circumstances, however, a vessel may 
have a duty to maintain a lookout astern,^ as where 
she is backing or maneuvering in a harbor.® How¬ 
ever, a vessel is not required to keep a lookout at 
the stern in a position low enough to see a small 
vessel approaching in the dark without a light 
and an overtaken vessel is under no duty to keep a 
lookout aft to prevent being run down by the over¬ 
taking vessel® so long as she performs her duty in 
holding her course and speed,® although the con¬ 
trary may be true where the overtaken vessel elects 
to use a flare-up light.^® 

A proi)cllcr having a large tow alongside project¬ 
ing a considerable distance forward of her stem 


should have a lookout on the bow of the tow.^^ 

Improper places. A position at or near the wheel 
of a sailing vessel,the bridge of a large steam- 
er,i® under the hood of the cabin,or aft on the 
poop deck,l® is not a proper place for the look¬ 
out; nor is the pilot house a proper place,^® except 
where, under the circumstances, it is the only safe 
place but it has been held that stationing the 
lookout in the pilot house is not necessarily a fault 
in all circumstances, and that to be a fault it must 
have contributed to cause the collision.^® 

Ejfect of improperly stationed lookout. While 
the improper stationing of a lookout is a fault in 
a vessel as a result of which she assumes the conse¬ 
quential risk of a collision to which the fault con¬ 
tributed,!® it is not a fault where the other vessel 


3. TT.S.—U. S. V. Gould, C.C.A.Musa., 
73 F.2d 1016, affirming, D.C., New 
England Maritime Co. v. U. S., 65 
F.2d 674—Yamaahita Kisen Ka- 
bushiki Kaiaha v. McCormiek In- 
lereoaatal S. S. Co., C.C^A.Or., 20 
F.2d 25, reversing, D.C., The 
Charles R. MeCormiek, 15 F.2d 386, 
certiorari denied McCormick Inler- 
coastal S. S. Co. v. Yamashlta 
Kisen Kabuahiki Kaisha, 48 S.Ct. 
120, 275 U.S. 562, 72 l..Kd. 427—The 
Mary J. Kennedy, D.C.N.Y., 11 F.2d 
169, affirmed, C.<\A., 11 F.2d 172— 
Black V. U. S., D.C.Me., 8 F Supp. 
443, affirmed, C.C.A., U. S. v. Bla<*k, 
82 F.2d 394—The New T.<<indon, C C. 
A.N.Y., 271 F. 83, modifying D.C., 
2.63 F. 842—The Sagamore, Mass., 
247 F. 743. 159 C.C.A. 601—The 
Manchloneul, N.Y., 243 F. 801, 156 
C.C.A. 313. 

“Overwhelming weight of authority” 

U.S.—The Manchioneal, supra. 

In “eyee” of ship 

U.S.—The Campania, D.C.Ba., 21 F. 
2d 233—The Stiflnder, C.C.A.N.Y., 
275 F. 271. 

Veeeel proceeding In a narrow 
channel in a busy harbor at night 
must have a lookout at her bow.— 
The Cyrene, C C.A.Va., 85 F.2d 935. 

&ule appUee to aubmarlnee or 
other naval veeeele, in absence of 
statutory exception.—Black v. U S., 
D.C.Me., 8 F.Supp. 443, affirmed, C. 
C.A., U. S. V. Black, 82 F.2d 394. 
Position In how 

The lookout is not required to oc¬ 
cupy any particular position in the 
bow.—The Catalina, D.C.Cal., 18 F 
Supp. 461, affirmed, C.C.A., 95 F.2d 
283. 

4i U.S.—The Manchioneal, N.Y., 243 
P. 801, 166 C.C.A. 313. 

6. U.S.—The Herbert L. Pontin, C. 

C.A.N.Y., 60 F.2d 177. 

11 C.J. p 1122 note 92, p 1123 note 93. 


▼easel creating dangerous situation 

Where a steam lighter was follow¬ 
ing a destroyer out of Boston Har¬ 
bor in a fog, the destroyer, having 
knowledge of that fact, created a 
dangerous situation by slopping at 
the gateway of a submarine net, and 
under such circumstances she should 
have maintained a lookout at her 
stern to observe and report the ap¬ 
proach of the lighter.—Boston Sand 
& Gravel Co. v. U. S., C.C.A.Mass., 7 
F.2d 278, reversing, D.C., 298 P. 768. 

Tug floating downstream with her 
bow toward shore should maintain a 
lookout at her stern.—The Mary J. 
Kennedy, D.C.N.Y., 11 F.2d 169, af¬ 
firmed, C.C.A., 11 F.2d 172. 

6. IT.S.—The Herbert L. Pontin, C. 

C.A.N.Y., 50 F.2d 177. 

11 C.J. p 1122 note 92. 

Small stsm-wheslsr was held not 
In fault for failure to have a look¬ 
out astern, having regard to the 
practice in New York harbor and the 
sc’finly crew carried by such boats.— 
McFarland v. Selby Smelting, etc., 
Co., D.C.Cal., 17 P. 253. 9 Sawy. 63. 

7- T-a.—Luke v. Morgan’s Louisiana 
& T. R. & S. S. Co., 84 So. 483, 147 
La. 30. 

& U.S.—Dalzell v. U. S.. D.C.N.Y.. 

60 F.2d 1068—The Holly Park. C.C. 
A.N.Y., 39 F.2d 572. 

Where no signal given 

Overtaken vessel receiving no sig¬ 
nal from overtaking vc*.s.sel or timely 
knowledge of proximity, is under no 
duty to maintain lookout aft.—The 
Holly Park, supra. 

9. U.S.—The Grey stoke Castle, D.C. 
Cal., 199 F. 521. 

Duty of overtaken vessel to keep her 
course and speed see supra § 58. 

10. U.S.—The Bernicia, D.C.N.Y., 122 
F. 886. 

11 C.J. p 1123 note 93 [aj. 
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Lights for overtaken vessel see su¬ 
pra S 97. 

11. U.S.—The A. P. Skidmore, D.C. 
N.Y., 108 F. 972. 

11 C.J. p 1122 note 91. 

12 . U.S.—The Excelsior, D.C.N.Y., 12 
F. 195. 

11 C.J. p 1122 note 83. 

13. U.S.—The Pnri.s, C C.A.N.Y., 44 
P.2d 1018, affirming, DC., 37 F.2d 
734—Adams v. U. S., D.C.Mass., 272 
F. 780. 

11 C.J. p 1122 note 84. 

14. U.S.—The N. & W. 2, D.C.N.Y.. 
122 F. 171. 

16b U.S.—The Annasona, D.C.Pa., 
166 V. 801. 

16. U.S.— The Albatross, C.C.A. 
Wash., 20 F.2d 17. 

Alaska.—Brindle v. The Eagle, 6 
Alaska 503. 

11 C.J. p 1122 note 87. 

Znapeotora* Bulea, rule 38, requir¬ 
ing passenger steamers and ferry¬ 
boats to keep one of the c*rew on 
watch in or near the pilot hf)us(‘, 
does not supersede the general rule 
requiring a lookout forward.—The 
Tillicurn, D.C.Wash., 217 F. 976, af¬ 
firmed 230 P'. 415, 144 C.C.A. 557. 

17. Ala.ska.—Brindle v. The Eagle, 6 
Alaska 503. 

11 C.J. p 1122 note 88. 

18. U.S.—In re En stern Dredging 
Co., D.C.Mas.s., 159 F. 541. modified 
on other grounds Eastern Dredg¬ 
ing Co. v. Winnisinimet (?t>., 162 F. 
860, 89 C.C.A. 550—The IMlot Boy, 
S.C., 116 F. 873, 53 CC.A. 329. 

19. U.S.—U. S. v. Could, C.C.A. 
Mass., 73 P".2d 1016. affirming, D.C., 
New England Maritime Co. v. U. S.. 
55 P\2d 674—The Campania, D.C. 
La.. 21 P".2d 233—The Transfer No. 
8, D.C.N.Y.. 14 F.2d 448, modified 
on other grounds, C.C.A., 26 F'.2d 
628—The Mary J. Kennedy, D.C.N. 
Y., 11 F.2d 169, affirmed, C.C.A., 11 
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was seasonably discovered and the presence of a 
properly stationed lookout would not have availed to 
prevent the collision.^® 

e. Vigilance Required 

The lookout must exercise the highest care and 
vigilance; he must be constantly at his post, and not 
be interrupted in performing his duty. Failure to main¬ 
tain a vigilant lookout is a fault, unless a proper lookout 
would not have prevented or minimized the collision. 

The duty of the lookout is of the hig^hest impor¬ 
tance,^^ since he is both the eyes and the ears of 
the ship,22 and he is, accordingly, required to exer¬ 
cise a high degree of care and vigilancc.23 The 
rigor of this requirement may increase according 
to the power and speed of the vessel and the cir¬ 
cumstances under which she is procceding.24 Thus, 
increased vigilance is required in the case of large 
and powerful steamers maneuvering in the vicinity 
of smaller craft,25 or in the case of a vessel known 
to respond tardily to her wheel, 2 ® or in a fog or 
thick weather,27 or in the nighttime in a place fre¬ 
quented by all kinds of vessels,2® or where the ves¬ 
sel is violating the rules of navigation.2® While it 
is not necessary that an officer use night glasses to 


discover vessels whose presence is not suspected,*® 
the use of such glasses has been held necessary 
where a steamer is entering a harbor.*^ 

Duty to keep to station, A lookout must be con¬ 
stantly at his post, and must not be interrupted in 
the performance of his duty;** where his attention 
is necessarily absorbed in a special direction, it is 
the duty of the vessel to detail another man for 
the general duty.** It is no excuse that the lookout 
was preoccupied by a prior danger,*^ or was occu¬ 
pied in prci)aring to bend a sail,*® or was helping 
to haul down a sail,*® or was engaged in reefing 
sail,**^ or went to relieve a seaman in distress,*® or 
was assisting the pilot in the pilot house in steer¬ 
ing.** or was busy with the anchors.^® It is a fault 
for the lookout or pilot, after sighting or hearing 
the signals or seeing the light of an approaching 
vessel, to leave his post.^^ 

Pailurc to maintain vigilant lookout. The failure 
to maintain as vigilant a lookout as the circumstanc¬ 
es require is a fault in a vessel as a result of which 
she assumes the consequential risk of a collision to 
which the fault contributed ;42 a failure 


F.2d 172—The Buenos Aire.s, C.C. 
A.N.y, 5 P.2d 425, affirming, D.C.. 
The Windrush, 28G P. 251—The 
New T^ondon. C.C.A.N.T., 271 P. 83. 
modifying. D.C.. 253 F. 842—The 
(Ihoctriw. C.C.A.Mirh., 270 P. 114. 

11 C.J. P 1124 note 18. 
ao. U S.—The Cherokee, C.C.A.N.T., 
45 F.2d 150—The Overbrook, C.C.A. 
N.Y., 34 F.2d 620—The Lake Mon¬ 
roe. B.C.Mass., 270 F. 858, affirmed, 

C. C.A., 271 F. 474—The Catalina, 

D. C.Cal., 18 F.Supp. 461, affirmed, 
C.C.A., 95 P.2d 283. 

11 C.J. p 1124 note 20, p 1125 note.s 

21 . 22 . 

21. U.S.—The Oregon. Or., 15 S.Ct. 
804. 158 U.S. 186, 39 L.Pd. 943— 
The Ariadne, N.T., 13 Wall. 476. 
20 L.Kd. 542. 

22. U.S.—New England Maritime Co. 
V. U. S.. D.C.Mass.. 55 F.2d 674. 
affirmed. C.C.A., U. S. v. Gould, 73 
F.2d 1016—The Catalina. D C.Cal., 
18 F.Supp. 461—Black v. U. S., D. 
C.Me., 8 F.Supp. 443, affirmed, C.C. 
A., U. S. V. Black. 82 F.2d 394— 
The Stiflnder, C.C. A.N.Y., 275 F. 
271—The Sagamore, Mass.. 247 F. 
743. 159 C.C.A. 601. 

93. U.S. — Dahlmer v. Bay State 
Dredging & Contracting Co., C.C. 
A., 26 F.2d 603—The Catalina, D. 
C.Cal.. 18 F.Supp. 461—Black v. IT. 
S., D.C.Me.. 8 F.Supp. 443. affirmed, 
C.C.A.. U. S. V. Black. 82 F.2d 394. 
11 C.J. p 1123 note 95. 

‘‘Xndefatigabla oara and slaaplaaa 
vigilance” are required.—The Oregon, 
Or.. 16 S.Ct. 804, 808. 158 U.S. 186. 39 


LEd. 94.3—The Ariadne, N.Y., 13 

Wall. 475, 478, 20 L.Ed. 542 
Mast be ^conataat and vigilant** 
U.S.—The Donau, D.C.Wa.sh.. 49 F. 
2d 799, 801. 

24. U.S.—The Ariadne. N.Y.. 13 

Wall. 475, 20 L.Ed 512. 

11 C.J. p 1123 note 95. 

25. U.S.—The Nevada v. Qui(*k. N. 
Y.. 1 S.Ct. 234, 106 U.S. 154, 27 L. 
Ed. 149. 

26. U.S,—The Agnes Manning, D.C. 
Pa., 44 F. 110. 

27. U.S.—The Sagamore, C.C.A. 
Mass., 247 F. 743, 755, 169 C.C.A. 
601. 

11 C.J. p 1123 note 98. 

“The den.ser the fog and the worse 
the weather the greater <*ause for 
vigilance."—The Sagamore, supra. 

Veaaal navigating narrow channel 
in fog must keep a sharp lookout.— 
The Lutcher Brown, C.C A.Tex., 41 F. 
2d 176, certiorari denied Higman 
Touring Co. v. The S. S. Southseas, 
51 S.Ct. 29, 282 U.S. 851, 75 L.Ed. 754. 

28. U.S.—Brigham v. Luckenbach, 
D.C.Me., 140 F. 322. 

11 C.J. p 1123 note 99. 

29. U.S.—The Winfield S. Cahill, D. 
C.I’a., 130 F. 989, reversed on other 
grounds 167 F. 220, 84 C.C.A. 668. 

11 C.J. p 1123 note 2. 

ao. U.S. — The Leversons, D.C.Md., 10 
F. 753, 5 Hughes 351. 

31. U.S.—The Vine Du Havre, D.C. 
N.T., 28 F.Cas.No 16,943. 7 Ben. 
328. 


aSL U.S.—The Albatross, D.C.Mass.. 
273 F. 28,5. 

11 C.J. p 1123 note 4. 

Station of lookout see supra S 108 d. 

33. U.S.—New York, etc., SS. Co. v. 
New York, etc., K. Co., D.C.N.Y., 
143 F. 991. 

34. U.S.—The El Rio, D.C.N.Y., 66 
F. 360—The Express. D.C.N.Y.. 55 
F. 340—The Nautiquo, DC.N.Y., 44 
F. 399. 

35. U.S.—The Marcia Tribou, D.C. 
Mass., 16 F.Cas.No.9.062, 2 Sprague 
17. 

30. U.S.—The H. P. Baldwin. D.C. 

Mich., 12 F.Caa.No.6.812, Brown 

Adm. 300. 

11 C.J. p 1123 note 7. 

37. U.S.—Thorp v. Hammond, N.Y., 
12 Wall. 408, 20 L.Ed. 419—The 
Twenty-One Friends, D.C.Pa., 33 
F. 190. 

38. U.S.—Whitridge v. Dill, Md., 23 
How. 448. 16 L.Ed. 681. 

39. U.S.—The Pavonia, D.C.N.Y., 19 
P.Cas.No.10,850. 6 Ben. 279. 

40. U.S.—The A. Q. Brooks, D.C. 
Mass., 1 F.Cas.No.BS, 1 Lowell 299. 

41. U.S.—Adams v. U. S., D.C.Mass., 
272 F. 780. 

11 C.J. p 1123 note 13. 

:Lsaving to wake captain 

U.S.—Adams v. U. S., supra. 

42 . U.S. — The Walter A. Lucken- 
bach. D.C.Cal., 4 F.2d 551, modified 
on other grounds, C.C.A., 14 F.2d 
100, certiorari denied Luckenbach 
S. S. Co. v. Union Oil Co., 47 S.Ct. 
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docs not create liability where a proper lookout 
would not have availed to prevent the collision or 
minimize its effect.^3 

§ 109. - Duty of Lookout 

The lookout’s duty Is to observe and report any ves¬ 
sel which may in any way affect the navigation of his 
own, without speculating about the probabiiities of col¬ 
lision. 

The lookout’s duty is to observe and report.44 He 
must report as soon as he sees, not only any vessel 
with which there is dangler of collision, but any 
which may in any way affect the navigation of his 
own and this is true even though he has reason 
to believe that the vessel is also seen by the officers 
on the bridge.^® 

Tt is not the duty of the lookout to speculate about 
the probabilities of collision, or the relative move¬ 
ments of vessels nor must he reannounce a light, 
unless some new condition occurs which an intelli¬ 
gent officer of the deck would not anticipate, and 
in reference to which some new order would be 


given.^* It is not a fault constituting a legal 
ground of liability for a collision for the watchman 
on a ship at anchor to fail to give warnings by 
sounds or signals to an approaching vessel when 
the weather is clear.49 

The vigilance required of the lookout, and his 
duty to keep to his station, are considered in § 108 c 
supra. 

The lookout of an overtaking vessel has a duty to 
keep the vessel being overtaken under vigilant ob¬ 
servation for every appearance of unsafe approach, 
especially where the vessels are in convoy and arc 
sailing without lights.®® 

§ 110. - Effect of Absence of Lookout 

The absence of a proper lookout is a fault as a re- 
8ult*of which a vessel assumes the consequential risk of 
collision; but it is immaterial where it did not contribute 
to the collision. 

The absence of a proper lookout,®^ particularly 
in foggy weather,®2 or where other vessels are 


.135. 273 U.S. 741. 71 L.Ed. 868— 
Thc‘ Catalina. D.C.(''al . 18 F Supp 1 

4 61—The* Tli.sniarck. n.C.N.Y., 207 
F. 840. affirmed, C.C A., 297 F. 841 
—The Norman RrklKe, D.C.N.Y., 
200 F. 575—The Albatross, C. 
Mass , 27.*! F. 28.5—The New T.(On- 
don. Ct\A.N.y. 271 F. 83. modify¬ 
ing. DC.. 2.5.'! V. 842—The 0’Hrien 
nrothens. N.Y.. 258 F. 614, 170 C C. 
A. 68, modif.s iiip, DC, 2.53 F. .85.5 
—The Tr.'in.'^.fer No 21, N.Y., 2 18 
F. 4 59. 160 C.C. A. 4 69—Th*- Trnns- 
fer No. 15. NY.. 243 F. 174. 156 C. 
C.A. 40, <'ertiorari denied New 
York. N. H. & II. Ry. Co v. Lan.M- 
inK S. S Co.. .18 S.Cl. 12. 245 U.S. 
653. 62 L-.Ed. 532. 

11 C.J. p 1123 note 95, p 1124 note 18. 
EITeel of absence of lookout see infra 

5 110. 

43 . U.S.—The Catalina, D.C.Cal., 18 

F.Supp. 461—Tin* Lehiffh, D.C.N.Y., 
12 F.Supp. 7.5—The El Monte. Tex.. 
252 F. 59. 164 C.C.A. 171, certiorari 
denied Southern Paeifle Co. v. Sta*? 
lane. 39 S.Ct. 11, 248 U.S. 573. 63 
Li.Ed. 427—The Tr.ansfer No. 21, N. 
Y., 248 F. 459, 160 C.C.A. 469. 

11 C.J. p 1124 note 20, p 1125 notes 

21 . 22 . 

Privileered vessel keeping* course and 
speed 

Failure of a steamship to keep a 
careful lookout, or to hear and an¬ 
swer signals from a vessel on a 
crossing course, was not a contribut¬ 
ing cause to a collision between 
them, where she was the privileged 
vessel and required by the rules, in 
the absence of agreement to the con¬ 
trary, to keep her course and speed, 
which she did.—The Norfolk, D.C. 
Md.. 297 F. 261. 


44. U.S.—The Paris. C.C.A.N.Y., 44 
F.2d 1018, affirming. D.C., 37 F.2d 
734. 

45. U.S—The Madison, N.Y., 250 F. 
850, 163 CCA. 164. 

11 C.J p 1124 note 14. 

46. U.S—The llansa, DC.N.T., 11 F. 
Cas.No.6.036, 2 Ben. 290. 

47. U.S.—The Madison, N.Y., 250 F. 
850, 163 C.C.A. 164. 

48. U.S—The Sunnyside, C.C.Mich.. 
23 FCas No 13.620, J{ri»wn Adm. 
227, reversed on other grounds 91 
IT S. 208, 23 L.Ed. 302. 

49. U.S.—The Europe, Or., 190 F. 
475, 111 C.C.A. 307. 

50. U.S.—The War I’ointer, C.C.A. 
Va., 277 F. 718, modifying, D.C, 
The Storlind, 264 F. 1013. 

51. U.S.—The Cyrene, C.C.A.Va., 85 r. 
2d 035—The Kookaburra, D.C.N.Y., 
60 F 2d 174—The Authentn-, D C.N. 
Y.. 37 F.2d 352—The G. K. Mellon. 
C.C.A.N.Y.. 30 F.2d 238—The Coto¬ 
paxi, CC.A.N.Y., 20 F.2d 668—The 
Adriana. C.C.A.Va., 6 F.2d 860—The 
Buenos Aires, C.C.A.N.Y., 5 F.2d 
425, affirming, D.C., The Windrush, 
286 F. 251—The Mishawaka. DC. 
Me.. 10 F.Supp. 722- The Provi¬ 
dence. D.C.R.I., 282 F. 658—The 
Rose Reichert, D.C.N.Y., 278 F. 311, 
affirmed. C.C.A., 278 F. 312—The 
Richmond, D.C.Va., 276 F. 970, af¬ 
firmed, C.C.A., 294 F. 90—The La¬ 
fayette. C.C.A.N.Y.. 269 F. 917— 
The O’Brien Brothers. N.Y., 258 P. 
614, 170 C.C.A. 68, modifying. D.C.. 
253 F. 855. 

Alaska.—Br indie v. The Eagle, 6 
Alaska 503. 

11 C.J. p 1124 note 18. 

EfCect of improperly stationed look¬ 
out see supra § 108 e. 
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Failure to maintain vigilant lookout 
see supra S 108 e. 

Bnle applied to enbrnarlne 

U.S—U. S. V. Black, C.C.A.Me.. 82 F. 
2d 394. affirming, D.C., Black v. U. 
S., 8 F.Supp. 443. 

Privileged veeeel 

(1) The claim of n tug that her 
failure to have a proper lookout at 
the time of a collision in a river 
with a crossing sti'amer did not con¬ 
tribute to the collision, because she 
was the privileged vessel and main¬ 
tained her course and speed as re¬ 
quired by the rules, is not sustained 
by evidence which show.s that she 
did change her course before the 
collision, even though it was done in 
extremis.—The James A. Lawrence, 
N.Y., 117 F. 228. 54 C.C.A. 260. af¬ 
firming. D.C., 97 F. 351, and certio¬ 
rari denied 23 S.Ct. 845, 187 U.S. 645, 
47 L.Ed. 347. 

(2) The fact that a schooner kept 
her course up to the time of a colli¬ 
sion with a steamer does not excuse 
her failure to maintain a proper 
lookout, since she is not under all 
circumstances justified in keeping 
her course, and such failure will be 
deemed a contributory fault, not¬ 
withstanding her privilege and the 
fault of the steamer, where If such 
lookout had been maintained the col¬ 
lision might probably have been 
avoided by prudent navigation.—The 
Devonian, D.C.Ma.ss., 110 P. 688. 

52. U.S.—The Cherokee, C.C.A.N.Y., 

46 F.2d 160— The New London. C. 
C.A.N.Y.. 271 F. 83, modifying. D. 
C, 253 F. 842—The Martin Mullen, 
C.C.A.Mlch., 260 P. 916—The Plain- 
field, N.Y., 206 P. 730. 124 C.C.A. 
24. 
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known to be in the vicinity,®® is a fault in a vessel 
as a result of which she assumes the consequential 
risk of a collision to which the fault contributed. 
On the other hand, it is well settled that the absence 
of a lookout is not material where a proper lookout 
would not have availed to prevent the collision or 
minimize its effect,®^ as where the vessel is at rest, 


without power,®® or where the officer of the deck 
or the pilot was in full possession of all the infor¬ 
mation a lookout could possibly give,®® or where a 
sailing vessel having the right of way over a steam¬ 
er held her course as she was obliged to do under 
the rules.®^ 


XIII. FOG OB THICK WEATHER 


§ 111. In General 

The duly of a vessel in a fog with regard to lights 
is considered, in connection with the duty to main¬ 
tain lights generally, in §§ 93-102 supra, and with 
regard to lookouts in §§ 107-110, in connection with 
the duty to maintain lookouts generally. Collision 
caused by a fog as an inevitable accident is coi^sid- 
ered in § 17 supra. 

Examine Pocket Parts for later cases. 

§ 112. Condition of Weather 

A vessel’s duties in fog or thick weather apply to 
weather causing inability to see satisfactorily. The du¬ 
ties prescribed by the rules apply to a vessel in heavy 
rain or snow, or a bank of vapor, or skirting or ap¬ 
proaching a fog bank. 

In addition to the following consideration of 
weather conditions requiring, generally, the ob¬ 


servance of the duties considered in §§ 113-126 in¬ 
fra, weather conditions as requiring or affecting the 
performance of particular duties are also consid¬ 
ered, in those sections, in connection with the par¬ 
ticular duties. 

In general, the duties of a vessel in fog or thick 
weather apply to weather conditions which cause an 
inability to see satisfactorily.®® Thus these duties 
are imposed on vessels whenever the weather is so 
thick as seriously to obstruct the visibility of lights 
at night,®® or the view of a vessel in the daytime,®® 
or so thick that the horn would be heard further 
than the ordinary signal lights of the vessel could 
be clearly distinguished;®^ but these duties are not 
applicable where the lights of another vessel can be 
seen for a sufficient distance to stop after being dis¬ 
covered by the lookout.®® 


63, U.S.—The Kaga Maru. D.C. 

Wa.sh., 18 F.2d 296. 

54 , XT.S.—Southern Par. Co. v. Hag- 
lund. Cal., 48 S Ct. 610, 277 TT.S. 
304, 72 L.Ed. 892, affirming, C.C. 
A., Southern Pac. Co. v. Moon* 
Shipbuilding Co., 19 F.2d 878, <er- 
tiorari granted 48 S.Ct. 45, 275 TJ 
S. 517, 72 Li.Ed. 402, and Southern 
Pac. Co. V. Haglund, 48 S.Ct. 115. 
275 U.S 517, 72 L.Ed. 402—The 
Wyomissing, C.C.A.N.J.. 72 P.2d 

834, affirming, D.C.. 2 F.Supp. 954 
—The Catalina, D.C'.Cal.. 18 F. 
Supp. 461. affirmed, C.C.A., 95 P.2d 
283—The Virginia and .loan. D.C. 
Mass.. 13 F.Supp. 419, affirmed, 
C.C.A.. 86 F.2d 259- The Lehigh. D. 
C.N.y.. 12 F.Supp. 75—Southern 

Pac. Co. V. U. S., DC.N.Y., 7 F. 
Supp. 473—The M J Rudolph, C. 
C.A.N.Y.. 292 F. 740, reversing. D. 
C., 262 F. 780—The Eagle. C.C.A. 
Alaska, 289 F. 66J—The (leorge W. 
Elder. Or.. 249 F. 956, 162 (\C.A. 154 
—The Excelsior, D.C.N.Y., 12 F. 
195. 

Alaska—Rrindle v. The Eagle, 6 
Alaska 503. 

11 C.J. p 1124 note 20. 

65^ U.S.—Southern Pac. Co. v. Hag¬ 
lund. Cal., 48 S.Ct. 610, 277 U.S. 
804, 72 L.Ed. 892, affirming, C.C.A., 
Southern F*ac. Co. v. Moore Ship¬ 
building Co., 19 P.2d 878, certiorari 
granted 48 S.Ct. 45, 276 U.S. 617, 


72 L.Ed. 4 02, and Southern Pac*. Co. 
V. Haglund, 48 S.Ct. 115, 275 U.S. 
617. 72 L.Ed, 402. 

56. IT.S.—The Eagle, C.C.A.Alaska, 
289 F. 661. 

11 C.,T. p 1125 note 21. 

Vegsel seen as soon as possible 

“It Is not a fault where the other 
ve.* 3 sel was seen or reported as .soon 
as po.*4sible and a proper lookout 
would not have availed to prevent 
the collision.”—The Catalina, DC. 
Cal., 18 F.Supp. 461, 468, affirmed, C. 
C.A.. 95 F.2d 283. 

Momentary absence from station 
Where mate of upbound vesst*! was 
in full possession of all information 
a lookout could possibly give, look- 
out’.s absence from his post for thir¬ 
ty seconds before any one, even with 
aid of glasses, could see barge or 
her lights was not a fault which 
would make upbound vessel re.spon.si- 
ble for collision with barge anchored 
directly in path of navigation —The 
Lehigh, D.C.N.Y., 12 F.Supp. 75. 

67. U.S.—The Fannie v. The Plllen 
Forrester, Md., 11 Wall. 238, 20 L. 
Ed. 114. 

11 C.J. p 1125 note 22. 

58. U.S.—The Mexico Maru, D.C. 

Wash., 270 F. 800. 

”P\ig” defined see supra § 2. 

Natnre of fog and degrees of fog¬ 
giness comprehensively staled.—The 
Mexico Maru. D.C.Wash., 270 F. 800. 
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Signal duty on voBsels 

”Tf there was such a mist as re¬ 
quired . . . Tone vessel] to sound 
her horn, it equally required . . 
[the other] to do the same.”—The 
Horace B. Parker, Mass.. 71 P. 989, 
991, 18 C.C.A. 406, petition denied 74 
F. 640, 20 C.C.A. 572. 

58. U.S.—The Mexico Maru, D.C. 

Wash., 270 F. 800. 

11 C.J. p 1126 note 24. 

Visibility less than half a mils 

“If. at night, lights that would 
ordinarily be seen two miles cannot 
bo seen half a mile, it is ‘foggy’, as 
the word is generally understood.”— 
The Mexico Maru, D.C. Wash., 270 
F. 800, 811. 

80. U.S.—The Ludvig Holberg, D.C. 
N.Y., 36 IP. 914, affirmed, C.C., 43 F. 
117. 

11 C.J. p 1125 note 25. 

Visibility less than half a mile 

“In daylight, if the condition as 
to visibility were such that one 
could not see half a mile, no mistake 
would be made In pronouncing it 
foggy.”—The Mexico Maru, D.C. 
Wash., 270 F. 800, 811. 

ei. U.S.—The Virginia, D.C.Va., 208 
F. 351. 

11 C.J. p 1126 note 26. 

62. U.S.—The Cypromene, D.C.Or., 
135 F. 668. 

11 C.J. p 1126 note 27. 
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The duties prescribed by the International, 33 U. 
S.C.A. §§ 91, 92, and the Inland, 33 U.S.C.A. §§ 
191, 192, Rules for vessels in “fog, mist, falling 
snow, or heavy rainstorms,” have been held to ap¬ 
ply to a vessel enveloped in a bank of vapor due to 
intense cold,®^ or caught in a heavy rain squall,®^ 
or in a snowfall sufficient to impair visibility.®® 
Under the corresponding provisions of the Rules 
for the Great Lakes, 33 U.S.C.A. §§ 271, 272, re¬ 
ferring to ‘"thick weather, by reason of fog, mist, 
falling snow, heavy rain storms, or other causes,” 
it has been held that vessels must observe the rules 
in thick weather from whatever cause.®® 

The provision of the Rules for the Western Riv¬ 
ers prescribing signals refers only to “fog, or thick 
weather,” 33 U.S.C.A. § 331. 

These duties must also be observed by vessels 
in the clear, when skirting or approaching a fog 
bank.®*^ 

§ 113. Care in Navigation 

Vessels must be navigated with care in fog and take 
necessary precautions. A steamer must have sufficient 
steam, and a sailing vessel her sails properly disposed 


and her helm under control, and either must be auffl- 
ciently manned, to enable the vessel to properly maneuver 
on sighting another vessel. Ferry boats operating In 
fog must use reasonable, or more than ordinary, care, and 
observe fog rules; other vessels must not unnecessarily 
obstruct their usual course. 

Vessels must be navigated with care in fog or 
thick weather, and must take the precautions re¬ 
quired by the circumstances.®® So, in seeking an 
anchorage, a vessel must he maneuvered with care, 
and must take precautions in moving across an¬ 
chorage grounds to prevent collision with anchored 
vessels;®® and it is a gross fault to maneuver back 
and forth across a harbor entrance, or to loiter 
there, even to keep on steerageway.*^® Where from 
any cause there is doubt as to a vessel’s position, 
the obligation to use the lead, when practicable, is 
well settled.A vessel will not be liable for her 
faulty navigation if it did not contribute to the in¬ 
jury.*^ 2 

Two vessels, attempting to cross each other’s 
course in a fog so dense that they cannot sec, will 
both be held in fault, even though passing signals 
to that effect are given and answered.*^® 


€3. TT.S—The William H. Taylor. C. 
C.A.N.y.. 278 F. 717, certiorari de¬ 
nied William H. Taylor v. Stand¬ 
ard Oil Co. of New York. 42 S.Ct. 
461, 268 U.S. 620. 66 L Ed. 790. 

64. US.—The AuBU.sline, D.C.N.Y., 
8 F.2d 287. 

65. U.S.—The .lean Jadot, D.C.N.Y., 
2 F.Supp. 042. 

66 . U.S.—The Edward E. Loomis, C. 
C.A.N.Y.. 86 F.2d 705. 

67. U.S.—The Edward E. Loomis, 
supra. 

11 C.J. p 1126 note 38. 

Duty to discover fog bank 

U.S.—The Munalhro, D.C.Ma.ss., 280 
F. 224. 

68 . U.S.—The Libby Maine, D.C. 
Wa.sh., 3 F.2d 79--The Waller D. 
Noyes. D.C.Va., 276 P. 690. 

11 C.J. p 1080 note 60 [a] (1), p 
1126 note 28. 

TJnasnal oantion required 

U.S.—The Bailey Clatzert, D.C.Or., 
170 P. 101, affirmed 179 F. 44, 102 
C.C.A. 612—The Beli^ian Kin^, Cal., 
125 F. 869, 60 C.C.A. 451. certiorari 
denied 24 S.Ct. 852, 193 U.S. 669, 48 
L.Ed. 840. 

A vessel navififatinff the ocean in a 

dense fog should keep a i^ood look¬ 
out and move slowly.—The Lorenzo 
D. Baker, D.C.Mass., 24 P. 814. 

Duty to wait a reasonable time 
to avoid a collision with another boat 
whose presence la known.—The Bel¬ 
lingham, D.C.Wash., 138 P. 619—11 C. 
J. p 1127 note 50 [a], 
imaeosssary length of tow 

(1) A tug with three barges in tow 


on hawsers, the whole extending four 
thousand feet, which was unneces¬ 
sarily long, navigating in a fog near 
the entrance to Boston Harbor, where 
the tow was in the way of other 
inbound vessels, held in fault for a 
collision between an inbound steamer 
and one of her barges.—The Cam¬ 
den, D.C.Mass., 283 F. 326. 

(2) Ijength of tow generally see 
supra S 68. 

Duty to avoid tow 

(1) So long as five hundred-foot 
tows are not illegal in New York 
Harbor, they must be reckoned with 
by vessels navigating in a fog, after 
hearing signals indicating presence 
of tow.—The Washington, N.Y., 250 
F. 436, 162 C.C.A. 506. 

(2) A collision between a scow in 
tow and a meeting steamer, moving 
at a speed of fifteen miles in a fog, 
held due to the fault of the steamer, 
because of her attempt to cross the 
scow’s towline after having safely 
passed her tug.—Puget Sound Navi¬ 
gation Co. V. Canyon Lumber Co., 
Wash., 254 F. 574, 166 C.C.A. 132. 

Vaar narrow oliannel 

Vessel which was navigated paral¬ 
lel with and within fifty feet of nar¬ 
row dredged channel, used, according 
to the custom of a port, by vessels 
going In opposite direction, and 
which, on finding itself within the 
channel after dense fog had set in. 
proceeded up the middle of the chan¬ 
nel, held at fault for collision with 
approaching vessel.—The Walter D. 
Noyes, D.C.Va., 276 P. 690. 
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▼essel out of oliannel 

A steam tug, which was navigat¬ 
ing Delaware River by compass In a 
fog but got out of channel and col¬ 
lided with a scow made fast to 
dredge in basin of pier, held solely 
at fault.—The Cresco, C.C.A.Pu., 71 
F.2d 971. 

The vloinlty of Bandy Kook is a 

place calling for the greatest care to 
avoid collisions in case of fog.—The 
Eagle Point, Pa.. 120 F. 449, 66 C.C. 
A. 590. certiorari denied 23 S.Ct. 850, 
180 U.S. 610, 47 L.Ed. 923. 

69. U.S.—The Southway, D.C.N.Y., 2 
F.2d 1009. 

11 C.J. p 1126 note 30. 

70 . U.S.—The Admiral Schley. 

Mass., 131 F. 433. 65 C.C.A. 417, 
affirming. D.C., 116 P. 378. 

Tug with long tow 

U.S.—The Admiral Schley, supra. 

11 C.J. p 1126 note 31 [a]. 

71 . U.S.—The Express, D.C.N.Y., 48 
F. 323, affirmed 61 F. 513. 9 C.C.A. 
598. 

11 C.J. p 1126 note 29. 

72 . U.S.—The Washington, C.C.A.N. 
Y., 250 P. 436, 162 C.C.A. 506. 

73 . U.S.—The San Rafael. Cal., 141 
P. 270, 72 C.C.A. 388, reversing, D. 
C., 134 F. 749, and certiorari de¬ 
nied 26 S.Ct. 756. 200 U.S. 619. 60 
L.Ed. 623—Hall v. North Pacific 
Coast R. Co., D.C.Cal., 134 P. 309. 

Application of starboard-hand rule in 
fog see infra 5 126. 

Passing signals in fog see infra S 
116. 
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A vessel navigating^ in a fog has, in addition to 
the general duty to use caution discussed in this 
section, specific duties, considered in §§ 114—126 in¬ 
fra. 

Control of vessel. In fog or thick weather, a 
steamer must have sufficient steam,74 and a sailing 
vessel must have her sails properly disposed^S and 
her helm under sufficient control,^® and either must 
be sufficiently m»anned,77 to enable the vessel to be 
quickly and properly maneuvered on sighting anoth¬ 
er vessel. A tug navigating the open sea in a fog, 
with a long tow, without any prearranged signal for 
directing the tow as to changes of course when 
necessary, assumes the risk of a resulting inability 
to keep the tow out of the way of an approaching 
schooner but the fact that a sailing vessel’s helm 
was la.shed, that she was insufficiently manned, or 
that her crew was not stationed so as readily to 
shift her sails, is not a contributing fault, where 
she held her course as was required by the rules, or 
where a change of course could not have been made 
in time to avoid the collision after the other vessel 


was sighted.79 

Duty of, and with respect to, ferry boats. While, 
as appears in § 114 infra, a ferry boat is not re¬ 
quired to discontinue navigation in a fog, it is bound 
to use reasonable care,^^ or the utmost, or more 
than ordinary, caution,fog rules api)lying as much 
to such a vessel as to any other.^- A collision with 
a vessel whose position is known will render a ferry 
boat liable, if it could have been avoided by the 
use of care and skill.** 

However, vessels, during fog, must not unneces¬ 
sarily obstruct the usual course bf ferry boats in 
maneuvering for their slips,*4 either by lying up 
at the ends of near-by wharves or by anchoring in 
their customary track and where a ferry boat 
uses all caution and collides with a vessel so moor¬ 
ed, it is not liable.*® Where a vessel is suddenly en¬ 
veloped in a fog while in the usual track of ferry 
boats, it is her duty to haul out of such course as 
soon as possible,*7 and it is the duty of a vessel pro¬ 
ceeding out of the harbor to navigate with great 
care and to keep a sharp lookout for ferry boats 


74. U S.—The Lepanto, D.C.N.T., 21 
P. fi51. 

Maximum not required 

Some reduction of pressure below 
the maximum is necessary for me¬ 
chanical reasons and for the safe 
working of the machinery under slow 
speed, and if a vessel inuinlains suf¬ 
ficient steam for rapid handling in 
an emergency, it is all that is neces¬ 
sary.—The Lepanlo, supra. 

75. IT.S —The Kenilworth, D.C.N.Y., 
64 F. 890. 

11 C.J. p 1126 note 40. 

76. TT.S —The Columbian P.C.Mass., 
91 F. 801, reversed on other 
ground.*^ 100 F. 991. 41 C.C.A. 150. 

77. U.S.—The Ludvig Ilolberg, N. 
Y.. 15 S.Ct. 477. 157 US. 60. 39 L. 
Kd 620—The Colorado v. H. P. 
Bridge. Mieh., 91 U.S 692, 23 L.Ed. 
379. 

Ottcer ou deck 

It is a fault for a sailing vessel, 
in a fog, “to have no officer on deck 
in charge of her movements, and au¬ 
thorized to give prompt orders as the 
vessels approached each other.”— 
Adams v. U. S., D.C. Mass., 272 P. 
780. 782—11 C.J. p 1126 note 42 Lb]. 

The station of the chief offleer of 
a steamer running in a fog should 
be so placed that he can have in¬ 
stant access to, and command of. the 
signals to the engineer.—The Colora¬ 
do, D.C.Mlch., 6 P.Cas.No.3.028. 

Brown Adm. 393, affirmed 91 U.S. 
692. 23 L.Ed. 379. 

▼•■■els hsld undermannsd 

(1) Having only a lookout and an 
inexperienced helmsman.—The En¬ 
ergy, C.C.Mass., 42 F. 301. 


(2) Having one man going about 
and acting a.s lookout and another 
steering and blowing the foghorn.— 
The Eleanora, C.C N Y., 8 FCasNo. 
4,335. 17 Blatchf. 88. 

(3) Lookout performing other du¬ 
ties see supra § 108. 

78. U.S.—The Harold, D.C.N.Y., 84 
F. 698. 

79. U.S.—Bo.ston Mar. Ins. Co. v. 
Metropolitan Redwood Lumber Co., 
Cal., 197 F. 703, 117 C.C.A. 97. 

11 C.J. p 3127 note 47. 

80. U.S.—The Youngstown, C C.A.N. 
y., 40 F.2d 420—N'ew York Cent. 
R. Co. V. City of New York, C C.A. 
N.Y., 19 F.2d 294, certiorari denied 
City of New York v. New York 
Cent. R. Co.. 48 S.Ct. 115, 275 U.S. 
552. 72 L.Ed. 421. 

11 C.J. p 1127 note 60 Fa], 

Ferry boat which backed into path 
of oncoming steamer, whose signals 
she admitted hearing in midst of 
heavy fog, held solely at fault in 
collision.—The Mohegun, C.C.A.N.Y., 
28 F.2d 795. 

81. U.S—The R. B. M. Burke, D.C. 
Pa., 294 F. 987. 

11 C.J. p 1126 note 33. 

Off Gourao 

A ferry boat which had lost her 
bearings in crossing the river, and 
brought up on the opposite bank two 
hundred and fifty feet below her 
dock, was not using the “more than 
ordinary” caution required of a ves¬ 
sel oil her course, when she drifted 
with a flood tide, without using her 
engines, within thirty feet of the 
pier heads, with her wheel hard aport, 
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and she was at fault in a col¬ 
lision with a barge tied up to the 
end of the pier.—The Tt B. M. Burke. 
D.C.Pa., 294 F. 987. 9S9. 

82. U.R.—The Youngstown, C.C.A.N 
Y , 40 F.2d 420. 

25 C.J. p 1077 note 36. 

83. U.S.—The Roekuway, C.C.N.Y.. 
25 F. 775, affirming, D.C., 19 F. 449. 

11 C.J. p 1126 nolo 34. 

84. U.S.—The Mohegnn, C.C.A.N.Y., 
28 F.2d 795. 

11 C.J. p 1126 note 35. 

A vesBel approaching her own pier, 
compelled by signals from tows 
ahead to stop close to a ferry slip, 
iH not at fault in a collision w'ith a 
ferry boat heading for the slip.— 
The Mohegnn, supra. 

85. U.S.—The Chicago. D.C.N.Y., 134 
P. 1013, reversed on other grounds 
146 P. 979, 77 C.C.A. 225. 

11 C.J. p 1126 note 35 
Place of mooring generally see su¬ 
pra § 89. 

Where it was customary, however, 
for barges to tie up at the end of n 
pier, a barge so tied near a ferry 
slip was held not at fault.—The R. 
B. M. Burke, D.C.Pa., 294 P. 987. 

86 . IT.S.—The Orange. D.C.N.Y., 46 
F. 408. 

I 11 C.J. p 1126 note 35. 

87. U.S.—The Bellingham. D.C. 
Wash., 138 F. 619—The Admiral 
Schley, Mass., 131 P. 433. 65 C.C.A. 
417, affirmed 142 P. 64, 73 C.C.A. 
250. certiorari denied 26 S.Ct. 762, 
201 U.S. 648, 50 L.Ed. 905—The 
Whitehall, D.C.N.Y., 68 F. 1022. 
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crossing between their slips.** 

Ftre boat. The strict requirements as to naviga¬ 
tion in a fog have been relaxed in the case of a fire 
boat answering an alarm.*® 

§ 114. Discontinuance of Navigation 

Where in a river, harbor, or narrow channel the 
fog or weather is too thick for safe visibiiity, a vessei 
shouid generaiiy not start on her Journey, or, if under 
way, shouid anchor or iand as soon as possibie; this duty 
appiies where there is a permissibie anchorage, but 
not in a thoroughfare. Vesseis navigating the ocean 
need not stop in fog, nor need ferry boats refrain from 
starting. 

Where in a river, harbor, or narrow channel the 
fog or weather is so thick that other vessels cannet 
be seen or heard in lime to avoid them, or where 


the vessel cannot keep her course or know her po¬ 
sition, it is her duty, generally, not to start on her 
journey,®® at least in the absence of necessity;®^ 
but whether a vessel should start out in a fog has 
been held a matter of discretion,®^ and it has been 
held not a fault per se, if she takes all due precau¬ 
tions and observes the rules as to speed and sig¬ 
nals.®* Likewise, if a vessel is under way, she 
should come to anchor, or land, as soon as possi¬ 
ble;®^ especially if she has a long and cumbersome 
tow;®* but this has been declared not a positive 
rule of law.®* 

The duty to anchor in a dense fog applies where 
there is a permissible anchorage;®*^ but a vessel 
need not anchor in a thoroughfare.®* and is justi¬ 
fied in proceeding to a place where she can safely 


88. U.S.—Thp City of I.owell. N.T.. 

iri2 F. 81 CC.A. GS.1, rovers- 

iriK. DC.. 139 F. 901. 

89. IT.S.—New York, O. & W. R. Co 
V. Cornell SU*«ml)oat Co., N.Y., 193 
F. 380. 113 C.C.A. 306. 

90. U.S.—The John F. Bresnahan. 
D.C.N.Y. r.8 F.2cl 078, affirmed, C C. 
A., 62 F.2d 1077. 

11 C.J. r> 1127 note 48. 

Corpus Juris statement Is quoted 
in <*onnecliori with the duty of n ves¬ 
sel to u.se due care to avoid dnmuK:- 
itiK «n oyster bed —Adams v. Carey, 
Md.. 190 A. 815, 818. 

Xt Is no excuse for a ship's start¬ 
ing on hnr journey in a foff so dense* 
that visildlity was only fifty fe«*t, 
that her master had planned to stay 
within sij;ht of the pier heads; he 
mu.sl foresee the possibility of meet- 
inff .mother vessel and being forced 
into the channel.—The Quogue, C.C. 
A.N.Y.. 35 F.2d 683, 684. 

91. IT.s. —The Quogue, supra. 

‘‘We do not doui»t that a fog may 
be so dense as to make the setting 
forth of a vessel into crowded w.a- 
ters, such as surround the city of 
New York, a fault which will put 
upon her the risk of disaster, how¬ 
ever careful her subsequent naviga¬ 
tion may be—at least In the absence 
of some necessity for undert.aking 
her voyage without delay.”—The 
Quogue, supra. 

92. U.S.—The Osceola and The Her¬ 
cules, D.C.N.Y., 18 F.2d 41.5, af¬ 
firmed. C.C.A., Coughlin v. The 0 ,m- 
ceola and The Hercules, 18 P.2d 
418. 

No negligence where reasonable dis¬ 
cretion used 

U.S.—The Osceola and The Hercules, 
supra. 

93. U.S.—The Ella Andrews, La., 
106 F. 661, 44 C.C.A. 647. 

11 C.J. p 1127 note 62. 

94 . U.S.—The Hans Maersk, C.C.A. 


V.a.. 87 P.2d 193—The Soulhway. 
D.C.N.Y., 2 F.2d 1009—The Central 
Railroad of New Jersey No. 27, D. 
C.N.y., 270 F. 297. 

11 C.J. p 1127 note 49. 

In visibility of about two hundred 
and fifty feet 

U.S.—The Southern Cross, C.C.A.N. 
Y., 93 F.2d 297—The Quirigua, D. 
C.N.Y., 17 F.Supp. 311. 

“Zf uncertain, [the vessel] should 
have dropped anchor until the fog 
lifted.”—The Libhy Maine, D.C. 
Wash., 3 F.2d 79, 80. 

Instead of drifting aimlessly, a 
st(‘amer, colliding with a drill boat 
during a fog so thick that it was 
difficult, if not impossible, to see an 
object at any safe di.stance, should 
have anchored, especially where he‘r 
master knew that the drill boat was 
In tbe neighborhood.—The Haven, C. 
C.A.N.Y., 277 P. 957. 

Maintaining steerageway 

(1) Where the moderate or proper 
speed at which a vessel is required 
to go in a fog is .such that the vessel 
cannot maintain steerage way, she 
should come to anchor.—The South¬ 
ern Cross, C.C.A.N.Y., 93 F.2d 297— 
The H. F. Dimock, Ma.s.s., 77 F. 226, 
23 C.C.A. 123. 

(2) Moderate or proper speed in 
fog see infra § 121. 

95. U.S.—Con.s#>lidation Coal Co. v. 
The Admiral Schley, D.C.Mass., 115 
F. 378. affirmed 131 F. 433, 66 C.C. 
A. 417, J42 F. G4. 73 C.C.A. 260. 
certiorari denied 26 S l^t. 762, 201 
U.S. 648, 50 L.Ed. 905. 

11 C.J. p 1127 note 50. 

96. N.Y.—Hoffman v. Brooklyn Un¬ 
ion Ferry Co., 68 N.Y. 385, 393. af¬ 
firming 4 Hun 274. 

11 C.J. p 1134 note 51 [a]. 

“There is no positive rule of law 
or unbending usage which required 
. . . rthe vessel] to lay to or 

come to anchor during the existence 
of the fog. Whether it was more 
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prudent, being caught in the fog, to 
proceed cautiously and with circum¬ 
spection, or to lay to. was a ques¬ 
tion to be determined by the master 
at the time, and a question for the 
jury, upon the trial, to say whether 
the master exercised reasonable care 
and prudence in adopting the course 
which he pursued.”—Hoffman v. 

Brooklyn Union Ferry Co., supra. 
Sight of other vessel not prevented 
If the fog is not dense enough to 
prevent seeing another vessel in time 
to avoid a collision, a vessel need not 
anchor.—The John F. Lewis, D.C.Pa., 
61 F.2d 274. 

Znqniry as to conditions 

A vessel starling out when condi¬ 
tions were not very threat emng was 
not in fault in failing to inquire as 
to conditions a little furthf'r on her 
course, although it might have been 
prudent to do so.—The AdriHlic. D.C. 
N.Y., 287 P. 257, afllrtned, C.C.A., 287 
F. 259. 

Opinion as to probable fog 

A tug starting out in fair weather 
is not in fault because some river- 
men thought that there was a proba¬ 
bility of a fog.—Bray v. Mononga- 
hela River Cons. t‘oal, etc., Co., Pa., 
161 F. 277, 88 C.C.A. 323. 

97. U S.—The Southern Cross, C C. 

A.N.Y., 93 F.2d 297- The Hans 

Maer,sk, C.C A.Va., 87 F.2d 193— 
The Mohegan, C.C.A.N.Y., 28 F.2d 
79."), 796. 

T’rojiriety of place of anchorage see 
supra § 82. 

98. U.S.—The Hans Maersk, C.C.A. 
Va., 87 F.2d 193—The City of 
Lowell, N.Y., 152 F. 593, 81 C.C.A. 
583, reversing, D.C., 139 F. 901. 

Season for role 

‘‘There is no absolute duty to an¬ 
chor in a thoroughfare, for that will 
endanger herself and others as much 
as to (‘ontinue with extreme cau¬ 
tion.”—The Mohegan, C.C.A.N.T., 28 
F.2d 796, 796. 



§ 114 


COLLISION 


15 O.J.S 


land or come to anchor,®® if she uses the utmost 
caution.i a vessel encountering a sudden snow 
squall in a harbor will not be held at fault in failing 
to land, where that operation is perilous.^ 

A vessel navigating the ocean in a dense fog is 
not bound to lie to or come to anchor.® 

Ferry boats arc exempt from the duty to discon¬ 
tinue navigation, since, owing to public necessity, 
they cannot entirely stop making trips even in a 
dense fog.^ 

A fire boat is justified in going out in a dense fog 
in answer to an alarm.® 

§115. Signals 

A vessel’s failure to sound signals, as required, al¬ 
though a fault, renders her liable only where it caused 
or contributed to the collision; signals must be sounded 
and care used even though the other vessel fails to 
sound signals. Vessels in a fog which cannot see each 
other may give only fog signals. 

The failure of a vessel in a fog to sound signals, 
as required by the rules, is a positive breach of the 
statute, which renders the vessel omitting them at 
faultbut she is liable for a collision only where 
that fault caused or contributed to the collision.^ 
Notwithstanding the failure of a vessel to comply 
with such requirements, it is the duty of the other 
vessel to sound fog signals,® or to use due care and 
skill to avoid collision.® 

Weather conditions to which the duty to give fog 
signals applies generally are considered in § 112 


supra, and the particular signals which it is the 
duty of a vessel to give, in § 118 infra; lights as 
signals in fog are considered in §§ 96-102 supra. 

Vessels near fog bank. The duty to sound fog 
signals applies to a vessel which, although in the 
clear, is navigating so near to a fog bank that it is 
necessary to make known its position to any vessel 
that may be within it.^® 

Passing signals. In accordance with a provision 
of the Inland Rules, 33 U.S.C.A. § 203, vessels in a 
fog which cannot see each other should give only 
fog signals, and not passing signals.^^ A vessel is 
not relieved of the requirements of the Rules for 
the Great Lakes, 33 U.S.C.A. § 271, as to giving 
fog signals by the fact that she is giving passing 
signals. 12 

§ 116. — Means of Giving 

The provisions for the use of certain Instruments 
for giving fog signals are mandatory; substitution of 
other instruments is not allowed. A vessel must take 
all reasonable precaution to keep her mechanical horn 
and steam whistle in condition for use. Reasonable care 
must be used In the selection of a suitable fog bell. 

The various means and instruments to be em¬ 
ployed or used for giving fog signals generally arc 
prescribed in the International Rules, Inland Rules, 
and the Rules for the Great Lakes, 33 U.S.C.A. §§ 
91, 191. The means of giving signals to be used 
by particular vessels in particular circumstances arc 
considered in connection with proper and necessary 
signals in § 118 infra. 


99. U.S.—The Mohe^an, supra. 

11 C.J. p 1127 note 64. 

Danger in any oonrae of action 
A steam ves.sel, caught in a fog, 
which pro<‘eeded to her pier, was not 
at fault, where the other courses of 
action open to her, to anchor in the 
thoroughfare, or to seek to anchor 
at an island, were also attended with 
danger.—The Mohegan, supra. 

1 . U.S.—The Providence, Mass., 98 
F. 133, 38 C.C.A. 670, affirmed 100 
F. 1004, 40 C.C.A. 686. 

Duty to go at moderate speed see in¬ 
fra fi 121. 

& U.S.—The Porter, C.C.Mo., 19 F. 
Cas.No.11.286, 2 Dill. 146. 

3. U.S.—The Lorenzo D. Baker, D.C. 
Mass., 24 F. 814. 

11 C.J. p 1127 note 59. 

Bailing vessels 

U.S.—The Alliance Ins. Co. v. The 
Morning Light, N.Y., 2 Wall. 650, 
17 L.Ed. 862. 

4 . U.S.—The Youngstown, C.C.A.N. 
Y., 40 F.2d 420—^New York Cent. 
R. Co. V. City of New York, C.C.A. 
N.Y., 19 F.2d 294, certiorari denied 
City of New York v. New York 


Cent. R. Co., 48 S.Ct. 116, 276 U.S. 
652, 72 L.Ed. 421. 

Md.—Adams v. Carey, 190 A. 815. 

11 C.J. p 1126 note 33 ta], p 1127 
note GO. 

6 . U.S.—New York, O. & W. R. Co. 
V. Cornell Steamboat Co., N.Y., 193 
F. 380, 113 C.C.A. 306. 

& IT.S.—The Papoose, C.C.A.N.Y., 85 
F.2d 64. modifying. D.C., 12 F. 

Supp. 748, certiorari denied U. S. 
V. The Papoose. 67 S.Ct. 230. 299 U. 

S. 603, 81 L.Ed. 446—The William 
H. Taylor, C.C.A.N.Y., 278 F. 717, 
certiorari denied William H. Tay¬ 
lor V. Standard Oil Co. of New 
York, 42 S.Ct. 461, 258 U.S. 629, 66 
L.Ed. 799. 

11 C.J. p 1129 notes 73. 91. 
Ckinflloting svldonos as to fog 

Where evidence as to the presence 
of fog was conflicting, the failure to 
give fog signals was held not neg¬ 
ligence per se.—Sullivan v. Pitts¬ 
burgh S. S. Co., 203 N.W. 126, 230 
Mich. 414. 

7. U.S.—The Papoose, D.C.N.Y., 12 
F.Supp. 743, modified on other 
grounds. C.C.A., 85 F.2d 64. certio¬ 
rari denied U. S. v. The Papoose, 
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67 S.Ct. 230, 299 TT.S. 603, 81 L.Ed. 
445. 

11 C.J. p 1129 notes 73. 74. 

8 . U.S.—The Papoose, supra. 

9. U.S.—The Annex, No. 5. D.C.N.Y.. 
117 F. 764. 

10. U.S.—The Edward E. Loomis, C. 

C.A.N.y.. 86 F.2d 705—The Pa¬ 

poose, C.C.A.N.Y., 86 F.2d 54, modi¬ 
fying, D.C., 12 F.Supp. 743, certio¬ 
rari denied U. S. v. The Papoose, 
67 S.Ct. 230, 299 U.S. 603, 81 L.Ed. 
446—The William H. Taylor, C.C. 
A.N.Y., 278 F. 717, certiorari de¬ 
nied William H. Taylor v. Stand¬ 
ard Oil Co. of New York, 42 S.Ct. 
461. 258 U.S. 629, 66 L.Ed. 799. 

11 C.J. p 1126 note 38. 

11. U.S.—Managua Nav. Co. v. Ak- 
ticselskabet Borgestad, C.C.A.La., 
7 F.2d 990—The North Point, D.C. 
Va., 205 F. 968. 

Application of starboard-hand rule 
see infra 8 126. 

Passage signal misleading 
U.S.—The G. K. Mellon, C.C.A.N.Y., 
30 F.2d 238. 

18. U.S.—Hawgood Transit Co. v. 
Mesaba S6. Co.. Mich., 166 F. 697, 
92 C.C.A. 369. 
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The provision of the International Rules, that “a 
steam vessel shall be provided with an efficient 
whistle or siren, sounded by steam or by some sub¬ 
stitute for steam, so placed that the sound may not 
be intercepted by any obstruction, and with an ef¬ 
ficient foghorn, to be sounded by mechanical means, 
and also with an efficient bell,” is mandatory, and 
a vessel is responsible for a collision caused by the 
failure to have a foghorn sounded by mechanical 

means.^3 

A vessel must take all reasonable precautions to 
keep her mechanical horn and steam whistle in con¬ 
dition for use so as to be able at all times to give 
the signals required by law;^^ but a vessel is not 
required to have a spare mechanical foghorn, and 
where her mechanical horn, originally sufficient, 
breaks down, or its efficiency is impaired by use, the 
vessel is not in fault in using the mouth horn.^S 

The substitution of other instruments for giving 
signals will not be allowed.^® 

Sisc and location of fog hell. In the absence of 
any statute or regulation fixing the size of a fog 
bell, reasonable care must be used in its selection, 
and such care should have reference to the locality 
and the dangers to be encountered and the vessels 
to be warned and the bell must be situated in a 
proper jdace on the vessel.^® 


Position of foghorn. It has been held not a 
fault, in a small schooner, that the foghorn was 
placed on the after-house rather than on the fore¬ 
castle head;i‘J and a sailing vessel giving sufficient 
signals with a mechanical foghorn was held not at 
fault in having it lashed, or in failing promptly to 
turn it toward an approaching vessel.^® 

§ 117- - Sufficiency in General 

The rules prescribing fog signals are Imperative, and 
strict compliance is required. 

In general, the rules prescribing signals to be giv¬ 
en by particular vessels under certain conditions, as 
considered in § 118 infra, are imperative,^! and 
strict compliance with the rules is required and 
it is no excuse that a custom had grown up in cer¬ 
tain localities of not carrying or sounding fog sig¬ 
nals as required by the rulcs.23 

§ 118. - Proper and Necessary Signals 

a. Vessels under way 

b. Vessels at anchor or moored to wharf 

c. Special rules for small vessels 

d. Special rules for miscellaneous vessels 

a. Vessels under Way 

The navigational rulea prescribe In detail the signals 
required to be given by steam and sailing vessels under 


13L U.S.—The Diamond, C.C.A.Cal., 

14 F.2d 923. 

Motor-driven boats are Rubjec't to 
this rul«* by virtue of the Motor 
Bout Act of June 9, 1910. 46 V.S.C. 
A. §8 511-519.—The Diamond, supra. 

By mechanical foffhom is meant 
one sounded by mechanical means, 
as distinjjuished from horns sound¬ 
ed by breath from human lunfirs.— 
The Hercules, D.C.Va., 70 F. 334, re¬ 
versed on other errounds 80 F. 998, 
26 C.C.A. 301, certiorari denied 18 S. 
Cl. 941. 168 IT.S. 710, 42 L.Kd. 212. 

Earlier International refiTulatlons 

ivhich required a steam vessel to be 
provided with an efficient foKhorn 
which was to be sounded by bellows 
or other mechanu'al means, and also 
with an efficient bell, and which re¬ 
quired a sailinK vessel to be provid¬ 
ed with a similar foffhorn and bell, 
has been construed to require a sail¬ 
ing vessel to have a mechanical fog¬ 
horn.—The Martello v. Willey, N.Y., 
14 S.Ct. 723. ir>3 IJ.S. 64, 38 L.Ed. 637, 
reversing, C.C., 39 F. 505—11 C.J. p 
1128 note 64. 

14. U.S.—The Minnesota, D.C.N.Y., 

189 F. 706. 

Buty to tost horn 

(1) Horn not previously used by 
vessel.—The Kenilworth, D.G.N.Y., 64 


P. 890—11 C.J. p 1128 note 70 [aj 

( 1 ). 

(2) Horn not recently used.—The 
Niagara, D.C.N.T., 77 F. 329, affirmed 
84 F. 902, 28 C.C.A. 528. 

11 C.J. p 1128 note 70 fa] (2). 

15. U.S.—The Trave, N.Y., 68 F. 390, 

15 C.C.A. 485, reversing, D.C., 55 F. 
117, certiorari denied 16 S.Ct. 1203, 
163 U.S. 692, 41 D.Ed. 309. 

la U.S.—The Diamond. C.C.A.Cal., 
14 F.2d 923. 

11 C.J. p 1128 note 68. 

Begardless of its efllclenoy, an in¬ 
strument blown by stt*am cannot be 
substituted for the foghorn required 
of sailing vessels by the regulations. 
—Quinette v. Bisso, Da., 136 P. 825, 
69 C.C.A. 503, 5 D.R.A.,N.S., 30.3. cer¬ 
tiorari denied 26 S.Ct. 746, 199 U.S. 
606, 50 L.Ed. 330. 

Tin month horn was not sufficient, 
where a mechanical foghorn was re¬ 
quired by the regulations.—The Dia¬ 
mond, C.C.A.Cal.. 14 F.2d 923. 

17. U.S.—The Annex, No. 6, D.C.N. 

Y.. 117 F. 764. 

11 C.J. p 1129 note 81. 

Bell two and one-half feet in 

height and breath was a proper bell 
for a steamer four hundred feet long. 
—The Providence, D.C.N.Y., 8 F. 
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Supp. 461, affirmed, C.C.A., 67 P.2d 
865. 

Provision of supervising inspeo- 
tors’ rules for a bell of six inches in 
diameter for vessels of ten gross 
tons and under relates to steam ves¬ 
sels only.—The Annex No. 5. D.C.N. 
Y., 117 F. 764. 

18. U.S.—The Providence, D.C.N.Y., 
3 F.Supp. 461, affirmed, C.C.A., 67 
F.2d 865. 

Bell situated on mast, fifty feet 
from the bow, of a steamer four hun¬ 
dred feet long is properly located.— 
The Providence, supra. 

19. U.S.—The Frank S. Hall, D.C. 
Pa., 116 F. 659. 

50. U.S.—The Sagamore, Mass., 247 
F. 743, 159 C.C.A. 601. 

51. U.S—The William H. Taylor, C. 
C.A.N.Y., 278 F. 717, certiorari de¬ 
nied William H. Taylor v. Standard 
Oil Co. of New York. 42 S.Ct. 461, 
258 U.S. 629, 66 L.Ed. 799. 

11 C.J. p 1129 note 91. 

SS. U.S.—The North Point, D.C.Va., 
206 F. 958. 

11 C.J. p 1128 note 72. 

S3. U.S.—Quinette v. Bisso, La., 136 
F. 826, 69 C.C.A. 603, 5 L.R.A.,N.S., 
303, certiorari denied 26 S.Ct. 746. 
199 U.S. 606, 50 L.Ed. 330. 

11 C.J. p 1129 note 78. 
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way In a fog. While the giving ef aignala by a veeeel 
In tow le optional under some rules, special circum¬ 
stances may require a signal by such vessel. Circum¬ 
stances may require a tug to provide for signals on her 
tow. 

Steam vessels generally. Under the requirement 
of the International and Inland Rules that all fog 
signals prescribed for vessels under way shall be 
given by steam vessels on the whistle or siren, the 
blowing of a foghorn is improper.24 Under a pro¬ 
vision of the International Rules to that effect, a 
steam vessel “having way upon her” must sound, 
at intervals of not more than two minutes, a pro¬ 
longed blast,25 while under a provision of the In¬ 
land Rules, similar to that of the Rules for the 
Western Rivers, the same signal must be given at 
intervals of not more than one minute by a steam 
vessel “under way.*’26 The Rules for the Great 
Lakes require that three distinct blasts at intervals 
of not more than one minute be given.27 The blow¬ 
ing of a whistle at intervals longer than those speci¬ 
fied is improper.28 Under another provision of the 
International Rules, a steam vessel under way, but 
stopped, and having no way on her, must sound, at 
intervals of not more than two minutes, two pro¬ 
longed blasts with an interval of about one second 
between.2i> The Rules for Western Rivers pro¬ 
vide that steam vessels when not untler way shall 
sound a bell at intervals of not more than two min¬ 
utes, 33 U.S.C.A. § 331 (c). 

The rule requiring a steam vessel to give fog 
signals applies w'henever she is under wav in wa¬ 
ters which she has no exclusive right to occupy, and 
in which other vessels may be met but a vessel 


is not required to give fog signals when inside pier 
lines maneuvering to make a landing, as against 
vessels moving outside.®^ 

Sailing vessels generally. Without express ref¬ 
erence to the requirement of the International and 
the Inland Rules that all fog signals prescribed for 
vessels under way shall be given by sailing ves¬ 
sels on the foghorn, a sailing vessel which failed to 
blow her foghorn after becoming aware of the pres¬ 
ence of another vessel, was held at fault and 
even w^here a vessel, on hearing another, blows a 
foghorn, there is not a sufficient compliance with 
the law, since the horn should be sounded continu¬ 
ously after a fog sets in ;23 but a vessel which is 
properly blowing her fogliorn is not required to 
blow danger signals on her whistle to give addition¬ 
al warning of her presencc.24 

Under the International, Inland, and Great Lakes 
Rules, sailing vessels under way in a fog mu si 
sound, at intervals of not more than one minute, 
when on the starboard tack, one blast; when on the 
port tack, two blasts in succes.sion; and when with 
the wind abaft the beam, three blasts in succes- 
sion,25 and blowing a foghorn at intervals of two 
minutes is not a proper signal.2® 

Without reference to the rules, a sailing vessel 
entering an anchorage was held at fault in failing to 
increase the frequency of her fog signals.27 

A vessel hove to in a fog under shortened sails 
with helm lashed alee, making both headway and 
leeway, is a vessel under way within the rules, and 
must sound a foghorn and a sailing vessel 


24. TT.S.—The Old Colony. D.C.Me., 
52 P.26 992. 

25. U.S.—The Point, Pa., 120 

P. 449, 56 C.C.A. 599. certiorari de¬ 
nied 23 S.Ct. 850. 189 U.S. 610, 47 
U.Ed. 923. 

Effect of veBsel's speed on Interval 

Where it was apparently contended 
that a ve.Msel proceeding at an ex¬ 
cessive speed should shorten the In¬ 
tervals between signals, it was held 
that “the two-minute rule for fon: 
siKnals, of course, has been adapted 
to vessels which novigrale at proper 
speeds. The fact that it Is inade¬ 
quate for those which do not is in¬ 
sufficient erround for its amendment 
by the court?’.. “—The Munno, D.C. 
Cal.. 11 F.2d 900, 904. 

Before enactment of the general 
rules, and under the i^eneral prin¬ 
ciples of the maritime law. steam 
vessels under way in a fog were re¬ 
quired to give warning.—The Morn¬ 
ing Star. D.C.Ind.. 17 F.Cas.No.9,- 
817, 4 Biss. 62. 

26 L U.S.—The Domira, C.C.A.N.Y., 


66 F.2d 585, affirming. D.C., 4 9 F.2d 
324. 

11 C.J. p 1129 note 88. 

Steamship was at fault for fail¬ 
ing to blow proper fog signals.—The 
G. K. Mellon, C.C.A.N.Y., 30 F.2d 23S. 

Series of short toots is not suffi¬ 
cient.—The Flemington, N.Y., 234 F. 
864, 148 C.C.A. 462. 

27. U.S.—Hawgood Transit Co. v. 
Mesaba SS. Co., Mich., 166 F. 697, 
92 C.C.A. 369. 

28. U.S.—The Lieland, D.C.lll., 19 F. 
771. 

29. U.S.—The North Point, D.C.Va., 
205 F. 958. 

30. U.S.—The Virginia, D.C.Va., 203 
P. 351—The Wyanoke, D.C.N.Y., 
40 F. 702. 

Perryhoat outside her slip, maneu¬ 
vering to make a landing in a dense 
fog, comes within the rule.—The 
Princeton. Pa., 67 F. 657. 14 C.C.A. 
527, reversing, D.C., 61 P. 116. 

31. U.S.—The Shady Side, C.C.N.Y., 
21 F.Cas.No.12,692, 17 Blatchf. 132. 
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32. Adams v. U. S.. D.C.Mass . 
272 F. 780. 

33. U.S.—The Westphalia. D C.N.Y . 
29 F.Cas.No.l7.460, 4 Ben. 404. 

34. U.S.—The Middle.sex, D.C.Mass., 
253 P. 142. 

36. U.S.—Palmer v. Merchants' & 
Miners’ Transp. Co.. D.C.Mass., 154 
F. 683. 

11 C.J. p 1130 note 95. 

Buies for Western Rivers provide 
merely that sail vessels under wa.\ 
shall sound a fog-horn at Intervals 
of not more than one minute, 33 U. 
S.C.A. 5 331. 

3®. U.S.—The Frank S. Hall, D.C. 

Pa., 116 F. 669. 

37. U.S.—The Quevilly, D.C.N.Y., 263 
F. 416. 

38. U.S.—The Pennsylvania, N.Y., 

19 Wall. 125, 22 L.Ed. 148, revers¬ 
ing, C.C.. 19 F.Cas.No.l 0,950, 9 

Blatchf. 451, affirming, D.C., 19 F. 
Cas.No.10,947. 4 Ben. 257. 

11 C.J. p 1130 note 86. 
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weighing anchor must give the signal of a vessel 
under way, after her anchor is broken out.^® 

Vessels towing. Under the International Rules, 
a vessel when towing is required to sound, at in¬ 
tervals of not more than two minutes, three blasts in 
succession, namely, one prolonged blast followed by 
two short blasts, instead of the signals prescribed 
for other vessels; under the Inland Rules, the same 
signal is prescribed, but it is limited to steam vessels 
when towing, and is to be given at intervals of not 
more than one minute. Under these rules, the giv¬ 
ing of the prescribed signal is obligatory on the 
tug,^® and its failure to do so is a fault.^i 

The corresponding provisions of the Rules for the 
Great Lakes^^ ^nd the Rules for the Western Riv¬ 
ers^ 3 m-c out in the notes. 

Ordinarily, if a tug is giving proper signals, it is 
not guilty of negligence because no signals are giv¬ 
en by the tow but the circumstances may be such 
as to require the tug to provide for signals on the 
tow.^s 

Without reference to the rules, a vessel towing 
another was held at fault for failure to blow fog 
signals.^® 

J\'sscls in tow. Under provisions of the Inter¬ 
national and the Inland Rules, to the effect that 
a vessel in tow may give the signal prescribed for 
vessels when towing and shall not give any other, 
the duty to give a signal is optional with the tow;"**^ 


yet, since it is also provided that no vessel may 
neglect the proper precautions which may be re¬ 
quired by special circumstances, tows have been 
held in fault for failure to give signals indicating 
their presence,^® even where proper signals were 
given by the tug.^® Under other provisions of 
those rules, to that effect, if a vessel in tow does 
give signals, they must be given on the foghorn. 
Under the statute, no other noise may be made 
than the one prescribed.*'*® 

Under the Rules for the Great Lakes, 33 U.S.C. 
A. § 271 (b), a vessel in tow shall, at intervals of 
one minute, sound four bells by striking twice in 
quick succession, in the manner in which four bells 
is struck in indicating time. 

b. Vessels at Anchor or Moored to Wharf 

Vessels at anchor must comply with the requirement 
of the International and Inland Rules as to fog signals, 
and have been required without reference to the rules 
to give such signals. A vessel so moored to a wharf as 
to obstruct navigation may be required by prudence to 
give some fog signal. A tug moored with its tow to a 
wharf shouid give fog signals; in the tug's absence, the 
tow should give some signai. 

Vessels at anchor. The requirement, stated in 
both the International and the Inland Rules, that 
a vessel at anchor in fog, mist, falling snow', or 
heavy rainstorms, whether by day or night, shall, 
at intervals of not more than one minute, ring the 
bell rapidly for aliout five seconds, must he complied 
w'ith.51 This requirement is specific, and a vessel 


39. U.S.—Tho Obdtim, N.Y., 60 F. 
637, [) CC.A. ir,7. 

40. U.S.—Th<- UidviK Holherg:. N.Y., 

15 S.("t 477. 157 US 60. 39 I^.Ed. 

620, nfrirmiiifi:, D.(\, 36 F. 914. 

11 U .1. p 1130 note 6. 

41. IT.S.—The G. K. Mellon, C.C.A. 
N.Y.. 30 F.2d 338-The Auffuwtlne. 
D.C.N.Y.. 8 F.2d 287—The William 
H. Taylor. G.C.A.N.Y., 278 F. 717, 
certiorari denied William TT. Tay¬ 
lor V. Standard Oil Co. of New 
York. 42 S.Ct. 461, 258 U.S. 629, 66 
L-Ed. 799. 

Blowlngr alarm does not enense tug 

from signaling as required when she 
is in fog.—The G K. Mellon. C.C.A. 
N.Y., 30 F.2d 238. 

48. ProvlBion stated 

“A steamer with a raft in tow 
shall sound at intervals of not more 
than one minute a screeching or Mo¬ 
doc whistle for from three to five 
seconds.” 33 U.S.C.A. § 271 (c). 

43. Provision stated 

“Steam vessels, when lowing, shall 
sound three blasts of quick succes¬ 
sion, repeated at intervals of not 
more than one minute,” 33 U.S.C.A. 
i 831 (a). 


44. U.S.—The City of New York, N. 
Y., 49 F. 956. 1 C.C.A. 483, revers¬ 
ing, D.C.. 44 F. 693. 

45. U.S.—The Whitney, D.C.N.Y.. 77 
F. 1001, affirmed 86 F. 697, 30 C. 
C.A. 343. 

46. U.S.—The Barendreeht, D.C.N.Y.. 
286 F. 386, modified on other 
grounds, C.C.A., Naanilooze Venoot- 
sehap Maatsehaiipij Stoomsehip 
Barendreeht v. M<iran Towing & 
Transportation Co., 9 F.2d 614. 

47. U.S.—The G. K. Mellon, C.C.A. 
N.Y., 30 F.2d 238—The Camden, D. 
C.Mass., 283 P. 326—Hughes v. 
PennsyHania R. Co., T>.(\N.Y., 93 
F. 510, affirmed 113 F. 925. 51 C.C. 
A. 555. 

48. U.S.—The Kennebec, D.C.N.Y.. 
167 P. 847—The Commerce, D C.N. 
Y., 123 F. 178—The City of Alex¬ 
andria, D.C.N.Y., 31 F. 427. 

49. U.S.—The Camden, D.C.Mass., 
283 F. 326—The Peshtigo, D.C.Ill., 
26 F. 488. 

50. U.S.—The Washington, N.Y., 260 
F. 436, 162 C.C.A. 506. 

Inability to whistle 
Where a tug in charge of a tow 
gave whistle signal provided by In- 
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land Rules art 15 (c). 30 U.S.St. at 

T. . p 99. e 4 S 1. 7 U S Crnnp.St.An- 
not.l9J6 ^ 7888, 33 U.S.C A. fi 191 
(e), a barge being towed, which 
could not whistle, is not guilty of 
negligence in failing to give other 
.signals in fog.— The Washington, N. 
Y.. 250 F. 436, 162 C.C.A. 506. 

51. U.S.—The Socoriy No 9, C.C.A. 
N.Y., 74 F.2d 233, 235—The G. K. 
Mellon, C.C.A.N.Y., 30 F.2d 238— 
The Southway, D.C.N.Y., 2 F.2d 
1009. 

11 C.J. p 1130 note 13. 

Barge 

U. S.—The Cohocton, D.C.N.Y., 299 F. 
316, modified on other Kround.s. C. 
C.A., The Walter Franks, 299 F. 
319. 

Bog raft is subject to the Inland 
Rules as to fog signals—The Libby 
Maine, D.C.Wash. 3 F.2d 79. 

Each vessel in flotilla moored to a 
stakeboal in anchorage grounds in 
a fog IS required, under this provi¬ 
sion. to ring its bell, and any vessel 
failing to do so is at fault; “the 
larger the flotilla the greater the 
necessity for each boat to give the 
signal, In order to notify any ap¬ 
proaching vessel of the number of 
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which makes some other sound,or ringrs the bell 
at longer intervals than that prescribed,is at 
fault. The corresponding provision in the Rules 
for the Great Lakes is set out in the notc,®^ as 
is the difTcring one in the Inspectors' Rules for 
Western Rivers. 

Without reference to the rules, vessels at anchor, 
in an anchorage ground, near the channel or fair¬ 
way, have been required to make known their po¬ 
sition by giving fog signals but an anchored 
vessel ringing her fog bell is not obliged to blow 
danger whistles, unless there is some reason thcre- 


for.®^ 

A vessel aground on the .shore, not being at an¬ 
chor, should not ring her bell, since that might mis¬ 
lead other vessels, but should give some warning 
signal such as a distress signal.^* 

Vessels moored to wharf. There is no rule of 
inland navigation requiring vessels moored to a 
wharf to give fog signals.^® However, a vessel so 
moored as to obstruct navigation may be required, 
by common prudence,®® or under the general law of 
negligence,®^ to give some signal or warning of its 
presence,®^ such as some noise with a horn, a bell. 


boats to be avoided, lest by but one 
boat giving the signal the approach¬ 
ing vessel be misled, and in avoiding 
one come in contact with the others.” 
—The Southway, D.C.N.Y., 2 F.2d 
1009, 1012. 

Tugs and tows 

(1) It is the duty of a tow to give 
the statutory signal while at anchor, 
but not when the tug is in charge of 
the tows, in active navigation.—The 
G. K. Mellon, C.C.A N.Y., 30 F.2d 238. 

(2) It is not the duty of the tug 
to ring for its tow where the tow 
is giving the statutory signal: “in 
this rthe second] circuit we have a 
rule of our own making, that if the 
tow does not give the required sig¬ 
nal when at anchor or the like, the 
tug is responsible for her failure but 
may excuse hers€*lf by a substitute 
of some kind."—The Socony No. 9, C. 
C.A.N.Y.. 74 F.2d 233, 235, distin- 
gufbblng Hardy v. The Raleigh. C.C. 
N.Y., 44 F. 781, affirming. D.C., 41 F. 
527. and New York. O. & W. R. Co. v. 
Cornell Steamboat Co., C.C.A.N.Y., 
193 F. 3K0. 113 C.C.A. 306, on the 
ground that in those cases the tow 
either was unable to, or did not, give 
any signals. 

(3) Where a tug and tow had just 
completed the maneuvers necessary 
to anchor, and had anchored, it was 
held that the lug was at fault in 
failing to give fog signals while 
maneuvering, or while at anchor.— 
The G. K. Mellon, supra. 

(4) It has been held that a tug, 
anchored with its tow, in a fog, is 
at fault in failing to answer the fog 
signals of an approaching vessel.— 
The McCaldin Bros., D.C.N.Y., 117 F. 
779. 

52. U.S.—The Southway, D.C.N.Y., 2 

F.2d 1009. 

DrUl 

Without express reference to the 
rules, it was held that a drill boat, 
working near a pier in a thick fog, 
was at fault in drowning out the 
sound of its bell by the working of 
the drill, and It was no excuse that 
the noise of the drill might be heard, 
as this was not the warning to which 
moving craft are entitled, and such 


sound was apt to be pu///.1ing and 
confusing.—The Haven. C.C.A.N.Y., 
277 F. 957. 

53. U.S.—The Welcombe, D.C.N.Y., 

19 F.Supp. 874. 

11 C.J. p 1129 note 77. 

VssBsls sounding bell in turn 

That each of three barges, com¬ 
prising a tow anchored in a dense 
fog. in turn sounded her fog bell 
once every three minutes, was held 
not a compliance with the rule.— 
The Cohocton, D.C.N.Y., 299 F. 316, 
modified on other grounds The Wal¬ 
ter Pranks, C.C.A., 299 F. 819. 

54h Provision stated 

“Any vessel at anchor and any 
vessel aground in or near a channel 
or fairway shall at Intervals of not 
more than two minutes ring the bell 
rapidly for three to live seconds.” 

55. Provision stated 

A steamer lying to during fog or 
thick weather when a fog whistle or 
any sound is heard indicating the ap¬ 
proach of another steamer, shall, if 
lying on the right shore, or right 
bank, give one tap of the bell, and 
if lying on the left shore, or left 
bank, give two taps of the bell, at 
intervals of not more than one 
minute; and these signals must con¬ 
tinue until the approaching steamer 
has passed. The right and left bank 
are determined by facing down¬ 
stream or with the flow of the cur¬ 
rent. 

56. U.S.—The Watuppa, C.C.A.N.Y., 
283 F. 8—The Mexico Maru, D.C. 
Wash., 270 F. 800—Brush v. The 
Plainfield, D.C.N.J., 4 F.Ca.s.No.2.- 
058, 2 N.J.L.J. 331. 

11 C.J. p 1131 note 17 [a]. 

Ysssol at anchor in river 
U.S.—The Central Railroad of New 
Jersey No. 27, D.C.N.Y., 270 F. 297. 

57. U.S.—The Central Railroad of 
New Jersey No. 27, supra. 

58. U.S.—The Leviathan, D.C.N.Y., 
286 F. 745. 

69. U.S.—Wright, etc.. Lighterage 
Co. V. New England Nav. Co., D.C. 
N.Y., 189 F. 809, affirmed 204 F. 
762, 126 C.C.A. 129—The P. R. R. 
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No. 6, N.Y., 181 P. 833, 104 C.C.A. 
343. 

11 C.J. p 1131 note 3 9. 

00. U.S.—The Kennebec. N.Y., 3 08 P. 
300, 47 C.C.A. 339, affirming, D.C., 
103 F. 681. 

11 C.J. p 1131 note 19. 

61. U.S.—The Express, N.Y., 212 F. 

672. 129 C.C.A. 208. 

02. U.S.—The Youngstown. C.C.A.N. 

y., 40 F.2d 420. 

Position of vessel 

(1) In libel by owner of scow 
against steam tug on account of col- 
li.mon, where moored dredge, with 
scow attached, was in basin of pier, 
dredge was not bound to sound any 
whistle, and its failure to do so was 
not negligent.—The Cresco, C.C.A.Pa., 
71 F.2d 971. 

(2) A barge, moored alongside a 

pier, whose position was previously 
known to the captain of the ferry 
boat which ('ollided with it, was held 
not negligent in not giving fog sig¬ 
nals, since “the sounding of fog sig¬ 
nals . . . would have had the 

tendency of misleading moving ves¬ 
sels;” but it was further heid that 
if the barge had been moored at the 
pier end it would have been required 
to give fog signals at the approach 
of another vessel.—^New York Cent. 
R. Co. V. City of New York, C.C.A. 
N.Y., 19 F.2d 294, 295, certiorari de¬ 
nied City of New York v. New York 
Cent. R. Co., 48 S.Ct. 115, 275 U.S. 
562, 72 L.Ed. 421. 

(3) With reference to the case of 

New York Cent. R. Co. v. City of 
New York, supra, it was held that 
the basis of that holding was the 
fact that the ferry boat had had pre¬ 
vious notice of the barge’s position, 
so that “it is not therefore neces¬ 
sary to rest the case upon the per¬ 
haps questionable distinction between 
mooring at a pier-end. and along the 
side of . . . [the pier].”—The 

Youngstown. C.C.A.N.Y., 40 F.2d 420, 
421. 

Ntunbsr of vsssels at plsr-snd 

(1) A single vessel moored at the 
end of a pier was not required to 
give sound signals during a fog.— 
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a gong, or the like;** nor is this duty conditional 
on the moored vessel’s hearing the signals of an 
approaching vessel.®^ 

It is the duty of a tug moored to a wharf, in 
a fog, with its tow, to give fog signals,®® and the 
tow need not do so while the tug is in charge 
and near-by.®® In the absence of the tug, however, 
the tow should give some signal to denote its pres¬ 
ence.®*^ 

c. Special Buies for Small Vessels 

Under the International and Great Lakea Rulei, aall- 
ing veesels and boats of less than stated tonnages need 
not give the specified signals, but, if they do not, must 
make some other efficient sound signal at intervals of 
not more than one minute. 

Under the International Rules, sailing vessels and 
boats of less than twenty tons gross tonnage, and 
under the Rules for the Great Lakes, vessels of less 
than ten tons registered tonnage, are not obliged 
to give any of the specified fog signals, but if they 
do not do so, they must make some other efficient 
sound signal at intervals of not more than one min¬ 
ute. The Inland Rules do not contain this provi¬ 
sion, but in prescribing what equipment is neces¬ 
sary for fog signaling they refer to “a sailing vessel 
of twenty tons gross tonnage or upward.” 

d. Special Buies for Miscellaneous Vessels 

A requirement of the Inland Rulee prescribing fog 


signals for vesselt navigating by hand power, horse 
power, or river current may apply to a rowboat; and 
other navigational rules preacribe fog signals for mis¬ 
cellaneous vessels. 

Under the provision of the Inland Rules requiring 
that all rafts or other water craft not otherwise 
provided for, navigating by hand power, horse pow¬ 
er, or by the current of the river, shall sound a blast 
of the foghorn, or equivalent signal, at intervals of 
not more than one minute, a fisherman in a row¬ 
boat in a fog is required to give fog signals.®® The 
provisions of the Rules for the Great Lakes,®® 
and the Rules for the Western Rivers^® as to mis¬ 
cellaneous vessels are set out in the notes. 

Without reference to the rules, a waterworks 
crib has been held liable for a collision resulting 
from its failure to give fog signals.*^! 

§ 119. - Mistakes as to Location, or Fail¬ 

ure to Hear Signals 

Since the difflculty of locating the direction or source 
of sounds in fog is recognized, erroneously locating a ves¬ 
sel by her fog whistle is not necessarily a fault; but fail¬ 
ure to hear signals may be a fault, for which, however, 
there is no liability if it was not a contributory fault. 

Scientists and observers have agreed that there 
are great aberrations in the course and audibility of 
sound,*^® and the difficulty of locating the direction 
or source from which sounds proceed in a fog is 
well recognized;*^* thus, while in some circumstanc- 


Thc Patricia. D.C.Pa.. 296 F. 527— 
The R. B. M. Burke, D.C.Pa., 294 F. 
987. 

(2) If several vessel.s are moored 
nbrea.st at a pier-end, lh«*y must ffive 
some siernal.—The Youngstown, C.C. 
A.N.Y., 40 P.2d 420, 422—The P. It. 
R. No. 466, D.<\N.Y., 8 F.Supp. 327— 
11 C.J. p 1131 note 20 Fa] (2). 

(3) “Apparently the duty does not 
exist in the case of only one vessel 
so moored—a distinction which to 
the court as now constituted seems 
open to some question.”—The 
Youngrstown, supra. 

63. IT.S.—The Youngstown, supra. 
Dish pan insuillcient 

A barge whose bargee answered 
ferry boat's fog signal by striking 
dish pan, while standing in doorway 
of his housing, was at fault for fail¬ 
ing to give a sufhciently loud signal. 
—The P. R. R. No. 466, D.C.N.Y., 8 
F.Supp. 327. 

04. U.S.—The Youngstown, C.C.A.N. 
Y., 40 F.2d 420. 

Blowing short whistles whenever 
fog whistles of other vessels are 
heard is not enough.—The John F. 
Bresnahan, D.C.N.Y., 58 F.2d 678, af¬ 
firmed, C.C.A., 62 F.2d 1077. 

95* U.S.—The John F. Bresnahan, I 
supra—The New York Marine No. | 


2. C.C.A.N.Y., 56 F 2d 756—The Ex¬ 
press, N.Y., 212 F. 672, 129 C.C.A. 
208. 

06. U.S.—The John F. Bresnahan, D. 
C.N.Y., 58 F.2d 678, affirmed, C.C. 
A., 62 F,2d 1077—The New York 
Marine No. 2, C.C.A.N.Y., 56 F.2d 
756. 

67. U.S.—The Jersey Central, N.Y., 
221 F. 625, 137 C.C.A. 349. 

But it has also been held that the 
tow need not give signals in a fog 
even though the tug Is not present, 
since the duty remains on the tug.— 
Hughes V. Pennsylvania R. Co., D.C. 
N.Y., 93 F. 610, affirmed 113 F. 925, 
51 C.C.A. 655. 

68. Mass.—Chesley v. Nantasket 
Beach Steamboat Co.. 61 N.K. 50, 
179 Mass. 469. 

00. Provision stated 

“Produce boats. fl.shing boats, rafts, 
or other water craft navigating by 
hand power or by the current of the 
river, or anchored or moored In or 
near the channel or fairway and not 
in any port, and not otherwise pro¬ 
vided for in these rules, shall sound 
a foghorn or equivalent signal, at in¬ 
tervals of not more than one min¬ 
ute.” 33 U.S.C.A. 9 271 (g). 

70. Provision stated 

“Coal boats, trading boats, produce | 
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boats, canal boats, oyster boats, Ash¬ 
ing boats, rafts, or other water craft 
navigating any bay. harbor, or river 
by hand power, horse power, sail, or 
by the current of the river, or an¬ 
chored or moored In or near the 
channel or fairway of any bay, har¬ 
bor, or river, and not in any port, 
shall sound a foghorn, or equivalent 
signal, which shall make a sound 
equal to a steam whistle, at in¬ 
tervals of not more than two min¬ 
utes.” 33 U.S.C.A. 9 331 (d). 

71. U.S.—Erie & Western Transp. 
Co. V. Chicago. Ill., 178 F. 42. 101 
C.C.A. 170, certiorari denied 30 S. 
Ct. 674, 216 U.S. 620, 54 L.Ed. 641. 

72. U.S.—The Lepanto, D.C.N.Y., 21 
F. 661. 

73. TT.S.—Lile v. San Francisco & 
Portland S. S. Co.. Cal. 37 S.Ct. 
270, 243 U.S. 291, 61 L Ed. 726, af- 
Arming The Beaver, 219 F. 134, 139, 
136 C.C.A. 32. 37. which affirmed, D. 
C.. 197 F. 866—The Silver Palm. C. 
C.A.Cal., 94 F.2d 754—Steffens V. 
U. S., C.C.A.N.Y., 32 F.2d 206—The 
Campania. D C.La., 21 F.2d 233— 
The No. 25. C.C.A.N.Y., 266 F. 331 
—The Suffolk, N.Y., 268 F. 219, 
169 C.C.A. 287. 

Wash.—Sea Products Co. v. Puget 
Sound Nav. Go., 71 P.2d 43. 
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es it has been regarded as a fault for a vessel to 
rely on the direction from which a signal seemed to 
come in locating another vessel,it is generally 
held that erroneously locating a vessel by the sound 
of her whistle in a fog is not necessarily a fault/* 5 

The fact of great aberrations in the audibility of 
fog signals will, however, not generally be accepted 
in explanation of the failure to hear signals given, 
and such failure constitutes a fault,at least if it 
appears that the failure to hear the signal was due 
to inattention rather than to any areas of inaudibil¬ 
ity,*^** and especially where any apparently necessary 
precautions have been omitted, as where the lookout 
is stationed in such a place that his ability to hear 
signals is interfered with.^^ 

A vessel’s failure to hear another’s fog whistle 
will not, however, render her liable if it was not a 
contributory fault.®*^ 

§ 120. Speed and Course 

It is every vessers duty to go at moderate speed In 
fog or thick weather. Although there is no absolute rule 
as to what is moderate speed, full or top speed has been 
held immoderate. 

Pursuant to the requirement to that effect, as 


stated in the Regulations, 33 U.S.C.A. §§ 92, 192, 
272, it is the duty of every vessel to go at a moder¬ 
ate speed in fog or thick weather,®^ both with re¬ 
spect to moving and to anchored vessels.*^ 

No absolute rule can be extracted from the cases 
as to what is moderate speed, since so much de¬ 
pends on the density of the fog, the chance of meet¬ 
ing other vessels in the neighborhood, and the abil¬ 
ity of the vessel to maneuver however, full speed 
or top speed has been held immoderate.*^ 

Speed over ground and through water. Although 
the moderate speed at which a vessel in a fog should 
proceed has reference both to speed over the ground 
and speed through the water, generally, speed 
through the water is the more imiiortant consider¬ 
ation.** 

§ 121. - Speed of Steam Vessels 

a. Duty to go at moderate or proper 

speed 

b. Factors in determining propriety of 

speed 

a. Duty to Go at Moderate or Proper Speed 

Under, or apart from, navigational rules, it Is a 


74. US.—The Eastern Kniiyht, D.C. 
N.Y., 56 F2d 428. affirmed, C C.A., 
Pan-Amcrlcan IVlroleum & Trans¬ 
port Co. V. U. S., 18 F.2d 1020. 

ITeBsel apparently parallel 

Tuk on hearing fog signal should 
not have assumed that vessel .sound¬ 
ing signal was parallel with lug, and 
would have cleared the tow.—The 
Ohioan, D.C.N Y., 9 F.Supp. 361. 

75. U.S.—Steffens v. U. S., C.C.A.N. 
Y.. .32 F.2d 206. 

11 C.J. p 11.32 note 26. 

▼esBel off channel 

A vessel moored Inside the pier 
line, hearing the whistle of another 
vessel, was held to have no rea.son 
to believe that the whistle came 
from a vessel which had wandered 
off the river channel.—The Cresco, 
C.C.A.Pa., 71 F.2d 071. 

73. U.S.—Bradley v. The John Prid- 
geon, Jr., D.C.lll., 38 F. 261—The 
Leland, D.C.lll., 19 F. 771. 

77. U.S.—The New London, C.C.A 
N.Y., 271 F. 83, modifying. D.C.. 
253 F. 842—The Central Railroad 
of New Jersey No. 27, D.C.N.Y., 
270 F. 297. 

11 C.J. p 1132 note 28. 

7a U.S.—The Texas. Del., 226 F. 

897, 141 C.C.A. 501. 

11 C.J. p 1132 note 30. 

XnezcnBahle neglect 

Where a vessel’s whistle had been 
sounded every forty seconds during 
the hour preceding the collision, it 
was held either that those on the 


other vessel heard It, or that their 
failure to hear it was Inexcusable 
neglect.- The Ansuldo Savola, D.C 
Va., 276 F. 719. 

79. U.S—The Vedamore, DCMd., 
131 F. 154, afnrmed 137 F 814. 70 
CC.A. 342. 

80. U.S.—Pennell v. U. S., D.C.Me., 
162 F. 64. 

81. U.S.—Adams v. U. S., D.C.Ma.ss., 
272 F. 780—The Robert M. Thomp¬ 
son. N.Y., 244 F. 6b2, 157 CCA. 
110—The Oceania Vance, Wash., 
233 F. 77. 147 C.C.A. 147. 

Duty as applied to: 

Sailing vessels see infra 9 122. 
Steam vessels see infra 9 121. 
Weather conditions imposing duties 
prescribed for fog and thick weath¬ 
er generally see supra § 112. 

“The object of requiring a vessel 
to proceed slowly in a fog is to en¬ 
able her to avoid other obji*cts.”— 
The Yarmouth, D.C.Ma.M.s., 100 F. 667, 
671. 

Buies for Western Blvers 

The corresponding provision of the 
Rules for Western Rivers mentions 
only steam vessels.—33 U.S.C.A. 9 
346. 

82. U.S.—The Yarmouth, D.C.Mass., 
100 F. 667. 

83- U.S. — The Chattahoochee, Mass., 
10 S.Ct. 491, 173 U.S. 540, 43 L.Ed. 
801. affirming 74 F. 899, 21 C.C.A. 
162. 

8^ U.S.—The Robert M. Thompson, 
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N.Y., 244 P. 662, 672, 157 C.C.A. 

110 . 

“It is, of course, difficult to define 
moderate speed in all circurnstance.s 
but it Is safe, we think, to define it 
as something less than top speed or 
full speed. A vessel that is proceed¬ 
ing as fast as her machinery or her 
sails will carry her is not going at 
nn>derate speed.”—The ltobi*rt M. 
Thompson, .supra. 

85. U S.—The Yarmouth, D.C.Mass., 

100 F. 667, 671. 

Beason for role 

"This affects more closely her 
maneuvering power, and under ordi¬ 
nary circumstances is more easiJ> 
determined than the rale over the 
ground. In the case of a steam ves' 
sel, the former can be known with 
considerable accuracy by counting 
the revolutions of the engine or by 
the log; the latter often known only 
by an allow^ance for the tide, which 
cannot easily be made. It is the 
duty of a vessel to proceed in a fog 
at a moderate speed, both with re¬ 
spect to moving and to anchored ves¬ 
sel.s. That she is proceeding at a 
moderate rate of speed over the 
ground will not free her from blame, 
if, proceeding immoderately through 
the water, she strikes a vessel under 
way. That she is proceeding moder¬ 
ately through the water will not ex¬ 
cuse her, if, proceeding immoderately 
over the ground, she strikes a vessel 
properly anchored.”—The Yarmouth, 
supra. 
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Steam vessel’s duty in a fog or in thick weather to go at 
a moderate speed, or, as moderate speed has been de¬ 
fined, at such speed that she can stop in the distance 
she can see ahead, or in time to avoid a collision; mod¬ 
erate speed is also defined as such speed that the vessel 
can stop in one half the distance of visibility. This duty 
as to speed applies to ferry boats, submarines, war ves¬ 
sels, and vessels entering or approaching fog banks. 

Under, or apart from, provisions to that effect 
in the navigational rules,it is the duly of steam 
vessels to go at a moderate speed in fog or thick 
weathcr.87 Other statements of the duly of such 
vessels in fog arc that the vessel should go at such 
speed as will permit her to slop in the distance .she 
can see ahead,^* which rule is known as the “rule 
of sight” or of “seeing distance,”^^ and that she 


should go at such speed that she can reverse her 
engines and come to a standstill in time to avoid 
collision with a vessel she might see, having regard 
to the density of the fog;90 as appears below, such 
statements are also embodied in definitions of the 
term “moderate speed.” 

The use of the term “steam vessel” as including 
any vessel propelled by machinery is indicated in § 2 
supra. 

In some instances, steam vessels have been held 
at fault for going at an excessive speed, even 
though no particular duty with respect to speed in 
a fog was statcd.^i 


86. International Bnlee; Inland 
Bales 

"Every vessel shall, In a toe, mist, 
fulling snow, or heavy rainstorms, po 
at a moderate speed, hnvinp <-.'irerul 
regard to the exi.sting eiroumstanees 
and conditions.”—.^3 U.S.C A. §§ 92, 
19J. 

Boles for Oreat Xiakes 

“Every vessel shall, In thick 
weather, by reason of fop, mist, fall¬ 
ing snow, heavy rain storms, or other 
causes, go at moderate speed.”—33 U. 
S.C.A. S 272. 

Boles for Western Bivers 

“Every steam vessel shall, when 
in a fop, po at a moderate speed.”— 
Rules for Red River of the North 
and rivers emptying into Gulf of 
Mexico, 33 IT.S.C.A. S 346. 

87. U.S.—The Silver Palm, C C.A. 
(’al . 94 F.L'd 754—The Southern 
Crof^s, C.C.A.N.y., 93 F.2d 297- The 
Ernest II. Meyer, C C.A Cal., 81 F. 
2d 496, <-ertmrari denied Hammond 
Lumber Co. v. Broughton & AVip- 
pins Nav. Co., 57 S.Ct. 193, 299 U. 
S. 600, 81 L.Ed. 44 2—The Tuxedo, 

C. C.A.N.Y., 77 F.2d 354, reversing, 

D. C., 8 F.Siipp. 344 —The l.h)mira, 

C. C.A.N.Y., 56 F.2d 585. affirming, 

D. C., 49 F.2d 324—The Old Colony, 
D C Me., 52 P.2d 992—Merchants’ 
& Miners’ Tratisp. Co. v. Nova Sco¬ 
tia S. S. Corporation, C.(\A.Mass., 
40 F.2d 167—Steffens v. U. S., C. 
C.A.N.Y., 32 F.2d 206—The Kapa 
Maru, D.C.Wa.sh., 18 F.2d 295—The 
Munrio, D.C.Cal., 11 F.2d 900— 
Naamloozc Venootschap Maats- 
4'happiJ Sloomschip Barendrecht v. 
Moran Towing & Transportation 
Co., C.C.A.N.Y., 9 F.2d 614, modi¬ 
fying, D.C., The Barendrecht, 286 
F. 386—Managua Nav. Co. v. Ak- 
tiesclskabct Borgestad, C.C.A.La., 7 
P.2d 990—The Catalina, D.C.Cal., 
18 F.Supp. 461—The Virginia and 
Joan, D.C.Mass., 13 F.Supp. 419, af¬ 
firmed, C.C.A., 86. F.2d 259—The 
Jean Jadot, D.C.N.Y., 2 F.Supp. 942 
—New York & Cuba Mail S. S. Co. 
v. U. S., D.C.N.Y., 300 F. 827, modi- 
fled on other grounds, C.C.A., 16 F. 
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2d 945. certiorari denied U. S. v. 
New York & Cuba Mall S. S. Co., 
47 set. 765, 274 U.S. 753. 71 L.Ed. 
1333—Nantasket Beach Sleamboat 
Co. V. U. S., D.C.Mass., 292 F. 389 
—The Camden. iXC.Mass., 283 F. 
326—The Providence. D.C.R.l., 282 
F. 658—The William H. Taylor, C. 
CA.N.Y., 278 F. 717, certiorari de¬ 
nied William H. Taylor v. Standard 
Dll Co. of New York, 42 S.Ct. 4 61. 
258 U S. 629. 66 L.Ed. 799—The Al- 
batniss. D.C Mass.. 273 F. 285— 
Adams v. IT. S., D.C.Mass., 272 F. 
780—The New London. C.C A.N.T., 
271 F. 83, modifying, D.C., 253 F. 
842--The City of Norfolk, C.C A. 
Vn.. 266 V. 641, affirming, D.C., 24S 
F. 780, certiorari denied Chesa- 
p€-ake S. S. Co. of Baltimore City 
V. Hand, 40 S.Ct. 584. 253 U.S. 4 91, 
64 L.Ed. 1028—The No. 25. C.C A. 
N.Y., 266 F. 331—The Martin Mul¬ 
len. C.C.A.Mich., 260 F. 916—The 
Suffolk, N.Y., 258 F. 219, 169 C.C. 
A. 287—The Fjell, D.C.Va., 257 F. 
478—The Melbourn P. Smith, DC 
Va., 256 F. 45, affirmed, C.C.A., The 
Ontario, 264 F. 1021—The Perna- 
quid, D.C.Me., 255 F. 709, reversed 
on other grounds, C.C.A., 288 F. 666 
—Puget Sound Navigation Co. v. 
Canyon Lumber Co., Wash., 254 F. 
674, 166 C.C.A. 132—The Beaver. 
Cal., 253 F. 312, 165 C C.A. 94—The 
El Monte. Tex., 252 F. 59. 164 C.C. 
A. 171, certiorari denied Southern 
Pacific Co. V. Stag Line, 39 S.Ct. 
11. 248 U.S. 573, 63 L.Ed. 427—The 
City of Norfolk, DCVa., 248 F. 
780, affirmed, C.C. A., 266 F. 641, 
certiorari denied Che.sapeake S. S. 
Co. of Baltimore City v. Hand, 40 
S.Ct. 584, 253 U.S. 491, 64 L.Ed. 
1028—The Sagamore, Mass., 247 F. 
743. 159 C.C.A. 601. 

11 C.J. p 1132 notes 32-34. 

Vessels navigating the ocean are 
under the duty of moving slowly.— 
The Lorenzo D. Baker, D.C.Mass., 24 
F. 814. 

88 . TT.s. —The John F. Bresnahan, 
D.C.N.Y., 68 F.2d 678, affirmed, C. 
C.A., 62 F.2d 1077—The Cherokee. 
C.C.A.N.Y., 45 F.2d 150—New York 
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Cent. R. Co. v. City of New York. 
C C.A.NY., 19 P 2d 294, certiorari 
dtmied City of New York v. New 
York Cent. R. Co., 48 S Ct. 115, 275 
U.S. 552, 72 LEd. 421—The Wid- 
combe, D.C.N.Y, 19 F.Supp. 874-- 
The Quirigua, D C.N.Y., 17 F.Supp 
311—r. R. R. No. 466. D.C.N.Y, S 
F.Supp. 327—The Ida S. Dow, DC 
Va., 3 F.Supp. 676, affirmed, C C.A . 
The Herman Frasch, 71 F.2d 965— 
The Provid«*nee, D.C.N.Y., 3 F.Supp. 
461, affirmed, C.C.A., 67 F.2d 805 
The Haven, C.C A.N.Y., 277 F. 957 
—The City of Richmond, D.CMd, 
265 F. 722. 

Criticism of role 

The rule stated in the text “is 
thought by some not to be satisfac¬ 
tory as a practical test in all eases, 
because to carry it to its b‘pal conse¬ 
quences would n*quire the v«‘ssels 
to c-ease to move.”—Burke v. U. S., 
TXCOr., 15 F.2d 573, 574. 

Bin and one-half knots through the 
water or five knots over the ground, 
visibility being two hundred to two 
hundred and fifty feet, was h<*Id ex- 
re.s.slve.—The Quirigua, D.C.N.Y., 17 
F.Supp. 311. 

89. U.S.—Burke v. U. S., D.C Or., 15 
F.2d 573, 574. 

90. U.S.—The John F. Lewis, D.C. 
Pa., 51 F.2d 274—Appeal of Cen¬ 
tral R. Co. of New .Ierse.v, C.C A.N. 
Y., 22 F.2d 275—The Cana nova. D. 
C.Pa., 297 F. 658—The William M 
Taylor, C.C.A.N.Y., 278 F. 717, cer¬ 
tiorari denied William H. Taylor v 
Standard Oil Co. of New York, 42 
S.Ct. 461. 258 U.S. 629, 66 LEd. 
799—The Manchioneal. N.Y., 243 F. 
801, 156 C.C.A. 313-The Emeline, 
N.Y., 239 F. 502, 152 C.C.A. 380. 

11 C.J. p 1134 notes 53. 55. 

91. U.S.—The Libby Maine, D.C. 
Wash., 3 F.2d 79—The Papoose, D. 
C.N.Y, 12 FSupp. 743, modified on 
other grounds, C.C.A., 85 F.2d 54, 
certiorari denied U. S. v. The Pa¬ 
poose. 57 S.Ct. 230. 299 U.S. 603, 81 
L.Ed. 445—The Mexico Maru, D.C. 
Wash., 270 F. 800—The Mina. D.C. 
Va., 241 F. 530. 
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Where a steamship immediately prior to colli¬ 
sion with a meeting vessel in a fog was going at a 
slow speed, and was barely moving at the time of 
collision, her prior speed was held immaterial.®^ 
What constitutes "'moderate speed,** It has been 
said that “moderate sj)eed” is such a speed only as 
is consistent with the utmost caution.®® It is a rel¬ 
ative term,®^ difficult to define with mathematical 
precision®® or in all circumstances.®® 

The navigator has some discretion as to what is 
a moderate speed in the circumstances,®*^ but must 
exercise it not wholly as a matter of individual 
judgment, but with due regard to the interpretation 


of the term by the maritime courts, and the general 
standards of good seamanship established by those 
courts in applying it.®® 

While in some decisions the duty to go at a mod¬ 
erate speed has been imposed without any explana¬ 
tion of the term,®® in a greater number it has been 
defined as such speed that the vessel can be stopped 
within the distance at which another vessel can be 
seen, having regard to the density of the fog,^ 
which duty is correlative with that of the other ves¬ 
sel to do the same,® or such speed as will permit her 
seasonably and effectually to avoid a collision, with 
any vessel she might discover, by slackening speed. 


Bates of speed held ezoessive 

(1) Sleven and one-half miles an 
hour, visibility belnfir one thousand 
feet.—The Governor Warfleld, D.C.N. 
Y., 40 F.2d 274. 

(2) Seven or eiirht knots, visibility 
beinp seventy-flve to one hundred 
feet.—The Breifond, D.C.N.T., 14 P. 
2d 445. 

92. U.S.—The Oeorgic. D.C.N.Y., 180 
F. 883. 

11 C.J. p 1133 note 44. 

However, even though a steamer 
had stopped and reversed, and wa.s 
actually going astern at the time of 
collision, it was held that “she evi¬ 
dently had not been able to overcome 
her headway before she reached the 
point at which the courses of the 
steamers Intersected, for the evi¬ 
dence shows that she had reached 
that point and that the collision oc¬ 
curred there while she was advanc¬ 
ing or backing.”—The Pomaquid, C. 

C. A.Me., 2S8 P. 6G6, 669, reversing, 

D. C., 256 F. 709. 

93. U.S.—The Bleanora. C.C.N.Y., 8 
F.Ctt.s.No.4,335. 17 Blatchf. 88. 

94b U.S.—New York & Cuba Mall S. 

S. Co. V. U. S.. C.C.A.NY.. 16 F.2d 
945. modifying. D.C.. 300 P. 827. 
certiorari denied U. S. v. New York 
& Cuba Mall S. S. Co.. 47 S.Ct 765. 
274 U.S. 753, 71 B.Ed. 1333. 

11 C.J. p 1133 note 47. 

96w U.S.—The Saale, N.Y., 63 P. 478. 

480, 11 C.C.A. 302. 

96. U.S.—The Robert M. Thompson, 
N.Y., 244 F. 662. 157 C.C.A. 110. 

97. U.S.—Lie v. San Francisco & 
Portland S. S. Co., Cal., 37 S.Ct. 
2708 243 U.S. 291. 61 L.Ed. 726, af¬ 
firming The Beaver, 219 P. 134, 
139, 113 C.C.A. 32, 37, affirming, D. 
C., 197 F. 866—The Silver Palm, 
C.C.A.Cal., 94 P.2d 754—The Cam¬ 
pania, D.C.Ua., 21 F.2d 233—New 
York & Cuba Mail S. S. Co. v. 

S.. C.C.A.N.Y.. 16 F.2d 946, modify¬ 
ing, D C., 300 P. 827, certiorari de¬ 
nied U. S. v. New York & Cuba 
Mail S. S. Co., 47 S.Ct. 766, 274 U. 
S. 768, 71 L..Ed. 1333—The Ohioan. 


D.C.N.Y., 9 P.Supp. 361—The No. 
26. C.C.A.N.Y., 266 P. 331—The | 

Suffolk, N.Y.. 258 P. 219, 169 C.C. 
A. 287. 

Wash.—Sea Products Co. v. Puget 
Sound Nav. Co., 71 P.2d 48. 

08b U.S. —The Sagamore, Maas., 247 
F. 743, 159 C.C.A. 601. 

99. U.S.—The Domlra, C.C.A.N.Y., 
66 F.2d 686, affirming. D.C.. 49 F. 
2d 324—The Ohioan, D.C.N.Y., 9 F. 
Supp. 361—The Melbourn P. Smith, 
D.aVa., 256 P. 45, affirmed, C.C.A., 
The Ontario. 264 P. 1021. 

Bates of speed held excessive 

(1) Twelve miles an hour, wbllr 
approaching to within a half mile of 
another vessel, and without sounding 
fog .signals.--The Edward E. Liuomis, 
C.C.A.N.Y., 86 F.2d 706. 

(2) Twelve knots under evidence 
.showing snow squalls and wind of 
gale Intenalty. impairing vi.sibility.— 
The Jean Jadot, D.C.N.Y., 2 P.Supp. 
942. 

(3) Twelve knots In dense fog.— 
The Azun, D.C.N.Y., 56 F.2d 432. uf- 
lirnied, C.C.A., Sexton v. The City of 
Atlanta, 56 F.2d 434. 

(4) Six to ten miles an hour in 
' dense fog.—The Robert M. Thomp¬ 
son. N.Y.. 244 F. 662, 167 C.C.A. 110. 

(6) Speed such that the momen¬ 
tum of the vessel carried her out of 
sight after the collision, even though 
her engines were stopped.—Burke v. 
U. S., D.C.Or., 16 P.2d 573. 

Three knots not exoessive 
U.S.—The Domlra, D.C.N.Y., 49 F.2d 
324, affirmed, G.C.A., 56 F.2d 585. 

1. U.S.—The Southern Cross, C.C.A. 
N.Y.. 93 P.2d 297—The Tuxedo. C.C. 
A.N.Y., 77 F.2d 364, reversing. D.C., 
8 F.Siipp. 344—^New York & Cuba 
Mall S. S. Co. V. U. S., C.C.A.N.Y.. 
16 F.2d 945, modifying, D.C., 300 F. 
827, certiorari denied U. S. v. New 
York & Cuba Mail S. S. Co.. 47 S. 
Ct. 766. 274 U.S. 753, 71 E.Ed. 1333 
—The Camden, D.C.Ma.ss., 2S3 F. 
326—The Albatross, D.C.Mass.. 273 
F. 286—The New London. C.C.A.N. 
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Y., 271 P. 83, modifying, D.C., 263 
F. 842. 

11 C.J. p 1183 note 50, p 1134 notes 
63. 65. 

“The mle Is not theoretically ade¬ 
quate in all oases; tht>ugh each ves¬ 
sel be in such reserve that she can 
check her way before she reaches the 
place at which the other appears, it 
does not follow that they cannot col¬ 
lide. The point of meeting may be 
such that they will both reach it. 
though each could have stopped be¬ 
fore reaching the place where she 
could first have sighted the other. 
However, It is the only practieahle 
rule, and It is the law.”—Merchants’ 
& Miners’ Transp. Co. v. Nova Sco 
tia S. S. Corporation, C.C.A Mass., 40 
P.2d 167, 169—SlellVns v. U. S., C C. 
A.N.Y., 32 F.2d 206. 207. 
Bemonetratlon of negligence 

That a ves.sers speed was too great 
to be checked within the limited dis¬ 
tance of visibility is lt.self suffi¬ 
cient demonstration of negligence.— 
The Munrlo, D.C.Cal., 11 F.2d 900. 
Vessel in frequented channel 

Moderate .speed, with reference to 
the duty of a vessel caught by a 
dense fog in a frequented channel to 
get out of the way of other vessels 
by moving on with moderate speed 
to the nearest anchorage grounds or 
the open sea, means speed so slow 
that the vessel can be stopped with¬ 
in the distance at which another ves¬ 
sel can be seen.—The City of Nor¬ 
folk, C.C.A.Va.. 266 F. 641. affirming, 
D.C., 248 F. 780, certiorari denied 
Chesapeake S. S. Co. of Baltimore 
City V. Hand, 40 S.Ct. 684, 263 U.S. 
491, 64 L.Ed. 1028. 

Twelve knote held excessive.—New 
York & Cuba Mail S. S. Co. v. U. S., 
D.C.N.Y., 300 F. 827, modified on 
other grounds. C.C.A., 16 P.2d 945, 
certiorari denied U. S. v. New York 
& Cuba Mail S. S. Co., 47 S.Ct. 766. 
274 U.S. 763, 71 L.Ed. 1333. 

8. U.S.—Merchants' & Miners' 
Transp. Co. v. Nova Scotia S. S. 
Corporation, C.C.A.Mass.. 40 F.2d 
167— Steffens v. U. S., C.C.A.N.Y.. 
82 F.2d 206. 
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or by stopping or reversing,® provided such other 
vessel is properly approaching,^ or such speed as 
will enable her to stop in one-half the distance or 
area of visibility.® 

Duty as to particular vessels. The obligation to 
go at a moderate or proper speed in a fog is as im¬ 
perative on a ferry boat as on other steamers,® and 
applies also to submarines,'^ and even to war ves¬ 
sels in time of war.® It has been held that the rule 
requiring moderate speed in a fog should be strict¬ 
ly construed in favor of fishing vessels, and against 
steamers proceeding through known fishing grounds, 
the risk to fishing vessels being great,® and in col¬ 
lisions between a steamer and a sailing vessel result¬ 
ing from too great speed on the part of the steamer, 


there are cases holding the steamer solely in fault, 
notwithstanding the sailing vessel may have neglect¬ 
ed to give proj)er signals or have been guilty of 
some injudicious maneuver in the peril of the mo¬ 
ment.^® 

Entering or approaching fog hank. A steam ves¬ 
sel approaching, or navigating next to, a fog bank, 
being under the same duty to go at a moderate 
speed as a vessel actually in fog,^l should reduce 
her speed,^® especially where she knows that there 
is a vessel ahead,^® as should a vessel entering a fog 
bank.i* 

Excuses for excessive speed. The inability of a 
steam vessel to go slowly and still maintain her 
stecragcwayi® or keep her course,^® is not an ex- 


a. U.S.—The Ka^a Mnru. D.C.Wash., 

18 F.2d 285-The Catalina. D,G. 
Cal., 18 F.Sijpp. 461. 

11 C.J. p 1133 note 60. 

“Zn practice, the rule [stated In 
the text] means ability to stop with¬ 
in the dislunco she can see ahead, 
as some cases put ... or, as 
other cases put it. within one-half of 
the distance of visibility. . . . 

This on the assumption that with 
two vessels cominK In opposite di¬ 
rection. both f^oinir at moderate rates 
of .speed, the ability of each to slop 
‘within her share of the distance 
which separate.s her from another’ 
would, ordinarily, prevent collision” 

—The Catalinii, D.C.Cal., 18 F.Supp. 

461, 465. 

Fifteen knots, when visibility was 
only three hundred feel, wa.s held 
fxee.ssive.—The Catalina, D.C.Cal., 18 
F.Supp. 461. 

JaBSM than six knots by a yacht ca- 
jaible of nine knots w^as held not ox- 
«T.'4sivo, where yacht's master had 
her under full control.—The Catalina, 
D.C.Cal., 18 F.Supp. 461. 

4. U.S.—The Munno, D.C Cal., 11 P. 

2d 900—Managua Nav. Co. v. Ak-1 
tleaelskabet liorseslad, C.C.A.La., 7 
F.2d 990—The Virginia and Joan, 
D.C.Mass., 13 F.Supp. 419, affirmed, 

C. C.A., 86 F.2d 259—The Fjell. D. 
(^Vu.. 257 F. 478—The Pemaquid, 

D. C.Me., 255 P. 709, reversed on 
other grounds, C.C.A., 288 P. 666— 
The Sagamore, Mass., 247 P. 743, 

159 C.C.A. 601. 

11 C.J. p 1134 note 51. 

Balianoa on other vessel 

Tug was entitled to proceed In fog 
in anticipation that s(‘hooner would | 9. 
comply with law as regards .speed.— 
The Old Colony, D.C.Me., 52 F.2d 992 
—11 C.P. p 1134 note 51 [a]. 

&i U.S.—The Silver Palm, C.C.A.Cal., 

94 P.2d 754—The Ernest H. Meyer, 
C.C.A.Cal., 84 F.2d 496, certiorari 
denied Hammond Lumber Co. v. 
Broughton & Wiggins Nav. Co.. 57 


S.Ct. 193, 299 ITS. 600. 81 L.Ed. 442 
—The Sagamore, Mass., 247 P. 743, 
169 C.C.A. 601. 

11 C.J. p 1133 note 60 [a] (1). 
“Navigational vleihiUty” 

In determining whether a vessel 
navigating between two fog banks 
w'as going at a moderate speed, it 
wa.s held that the “navigational vis¬ 
ibility*’ of the vessel must be con- 
.sidcred: ”by navigational visibility, 
we mean visibility as affecting her 
speed with reference to the distance 
within which she could be brought to 
a stop in the water, before any 
eour.se of any vessc*! emerging from 
the foR on either side would cross 
her projected course along.sido the 
fog bank at its neare.st point.”—The 
Silver Palm, C.CA.Cal., 94 F.2d 754. 

6. US.—The Tuxedo, C.C.A.N.Y., 77 
F.2d 354, reversing, DC., 8 F.Supp. 
344—New York Cent, 11. Co. v. City 
of New York. C.C A.N.Y., 19 F2d 
294, certiorari denied City of New 
York V. New York Cent. R. Co.. 48 
set. 115, 275 U.S. 72 L.Ed. 

421 -The Lambs, D.C.N.Y., 14 P.2d 
444, affirmed, C C.A., City of New 
York V. U. S., 17 F.2d 1010—The 
Providence, D.C.N.Y., 3 F.Supp. 

401. affirmed, C.C.A,, 7 F.2d 865. 

11 C.J. p 1132 note 35. | 

To what ve.sseJs rules apply general¬ 
ly see supra § 27. 

7. U.S.—Nantasket Beach Steamboat 
Co. V. U, S.. D.C.Mass., 292 F. 389. 

8 . U.S.—New York & Cuba Mall S. 
S. Co. V. U. S., D.C.N.Y., 300 F. 
827, modified, C.C.A., 16 F.2d 945 
—Watts V. U. S., D.C.N.Y., 123 F. 
105. 

U.S.—The Sagamore, Mass., 247 
F. 743, 169 C.C.A. 601. 

10. U.S.—The Ancon v, Thompson, 

C.C.Cal., 17 F. 742, 8 Sawy. 334, af¬ 
firming, D.C., 1 F.Cas.No.348, 6 

Sawy. 118. 

11 C.J. p 1133 note 43. 

11. TT.S.—The Silver Palm. C.C.A. 
Cal., 94 F.2d 754. 
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“The obligation of a vessel to 
maintain a moderate speed while 
navigating next to the fog bank.s, a 
fortiori next those on one side l)lown 
across her course, from wbleb <‘ro.s.s- 
ing vessels may emerge, is the same 
as when the vessel herself Is aetuul- 
ly in the fog.”—The Silver T'alm, C. 
C.A.Cal., 94 F.2d 764. 768. 

19. U.S.—The O. K. Mellon, C.C.A. 

N.Y., 30 P.2d 238—The Munalhro, 
P.C Mh.s.s., 280 F. 224—The Julia 
Lucktmbaeh, D.C.Va., 219 P. 600, 
affirmed, C C.A., Indra Line v. 
l*almetto Phosphate Co., 239 F. 94. 
Froiea vapor 

A steamer approaching an unusual 
patchy bank of low lying frozen va¬ 
por in a place where it is euslornary 
for vessels to anchor should reduce 
speed.—The Belfast. D.C.Mass., 226 
F. 362. 

Tow carrying sail 

A steamship having In tow a long 
barge carrying sail should slgnni the 
tow to take In sail before entering 
an approaching hank of fog.—Don¬ 
nell V. Boston Towboat Co., Mass., 89 
P. 757, 32 C.C.A. '331, certiorari de¬ 
nied 19 S.Ct. 884, 172 U.S. 648, 43 L. 
Ed. 1182. 

13. U.S.—The Julia Luekenhaeh, D. 
C.Va., 219 F. 600, affirmed, CC.A., 
Indra Line v. Palmetto Phosphate 
Co., 239 F. 94. 

14. U.S.—The Azua, D.C.N.Y., 56 P. 
2d 432, affirmed, C.C.A., Sexlon v. 
The City of Atlanta, 56 F.2d 434. 
Bleven miles per hour is an exces¬ 
sive speed for a vessel entering a 
fog.—The Martin Mullen, C.C.A. 
Mich., 260 F. 916. 

15* U.S.—The I*rovidence, D.C.R.I.. 

282 F. 668—The Sagumot'e, Mass., 
247 F. 743, 159 C.C.A. 601. 

11 C.J. p 1136 note 64. 

16. U.S.—The Pemaquid, C.C.A Me., 
288 F. 666, reversing, D.C., 256 F. 
709 

11 C.J. p 1136 note 64. 
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cuse for proceeding* at an excessive speed in a 
fog; nor is excessive speed by a steamer in a fog 
excused by the fact that she is under contract with 
the government to carry mails in a specified time 
with penalties for its nonperformance,or that she 
was a passenger ship on a time schedule, or that 
she was on a life-saving errand hastening toward 
what she thought were cries of distress,or that 
the other vessel was anchored in the channel, if 
such anchorage was necessary because of the dense 
fog,2^> or that the other vessel had failed to give a 
proper fog signal nor will the courts sanction 
the custom of large passenger steamers of running 
at full speed in a fog on the ground that it is the 
safer course, since the greater the speed the sooner 
they will pass through the fog belt.-^ 

b. Factors in Determining Propriety of Speed 

What It a moderate or proper tpeed dependa In each 


case on the eircumttancet, such as the likelihood of 
meeting other vessels, the state of the weather as af¬ 
fecting the ability to hear fog signals, and a vessel’s abil¬ 
ity to come to a stop. Whether full speed may be mod¬ 
erate speed is in dispute. If a fog is sufficiently dense, 
even steerageway may be excessive. 

There is no fixed rate of speed for all vessels for 
all occasions in fog; what is a moderate or proper 
speed depends in each case on the circumstances,23 
such as the place of navigation and the likelihood of 
meeting other vcssels,^^ the state of the weather as 
affecting the ability to hear the fog signals of other 
vessels at a reasonable distance,25 and the ability of 
the vessel to come to a full and quick stop.26 The 
density of the fog, and the ability of a vessel to 
come to a stop within a particular time or distance, 
as factors in determining whether a vessel’s speed 
was moderate or proper, are considered in connec¬ 
tion with the statements of the duty as to speed in § 
121 a supra. 


17. U.S.—RoffcrH V. The St. Charles, 
T^a.. 19 How. 108. 15 H.Ed. 563. 

U C.J. p 1136 note 63. 

18l U.S.—The Camden, D.C.Mass., 
283 F. 326. 

19. TT.S.—The Nacoochee, N.Y.. 11 S. 

Ct. 122, 137 U.S. 330, 34 L.Ed. 687 
11 C.J. p 1136 note 66. 

80i U.S.—The H. F. Diniock, Muss., 
77 F. 226, 23 C.C.A. 123. 

81. U.S.-^The Waller Franks, C.C.A. 
N.Y., 299 F. 319, modifyint?, D.C., 
The Cohoclon, 299 F. 316. 

88. U.S.—Clare v. I’rovidence, etc., 
SS. Co., C.C.N.Y.. 20 F. 635. 

11 C.J. p 1136 note 6S. 

83. U.S —The Heaver, Cal., 253 F. 
312. 165 C.C.A. 94. 

11 C.J. p 1132 note 33, p 1134 notes 
52. 55. 

“The toBt for deterniininp what Is 
a nH»derate s)>t‘ed i.s an ohjeeUve one. 
It dc'peiids upon the I’ireuiii.stanees in 
each partieular ea.se. . . , The 

determinative factors are the loca¬ 
tion of the vessel, the likelihood of 
lu‘r meeting other ves.sels in the 
neighborhood, her ability to come to 
u full and quick stop, and ‘any and 
all other circuin.Mtanees and eondi- 
tiiuis alTecting her own safety or the 
sar(*l> of others.’*’—The Catalina, D 
C("nl.. 18 F.Supp. 461, 465. quoting 
Lia Ho>l<'iiux Uules of the Itoad at 
Sea. 1920, p 78. 

24 . X'S—The Catalina. D C Cal., 18 
F.,Supp. 4Gl—The Marlin Alullen. 
C.C.NMich, 260 F. 916—The New 
Hondon, IX'N.Y., 253 F. 842, modi- 
tled on other grounds, C.C.A., 271 
F. S3. 

11 C.J. p 1132 note 33 [a], p 1134 
notes 63, 65, p 1136 note 60. 


Yeisel ahead 

A sti'am vessel, knowing that an¬ 
other vessel was ahead of her, was 
under the duty to pro<*eed at such 
speed that she could be slopped after 
sighting the other vessel, and she 
was at fault In a collision with the 
other vessel, which had stopped.— 
Boston Sand & Gravel Co. v. IT. S., 
D.CJ.Mass, 298 F. 768, reversed on 
other grounds, C.C.A., 7 F.2d 278. 

Sates of speed held exoeeeive 

(1) Kioveii and one-half mile,s an 
hour near where dredges were known, 
or should have been known, to bo.— 
The Governor Warfleld, D.C.N.Y., 40 
F.2d 274. 

(2) Eight miles an hour on a fre¬ 
quented course, with the wind blow¬ 
ing toward any meeting ve.'.sel.—The 
Martin Mullen, C.C.A.Mieh , 260 F 
916. 

(3) Seven or eight knots, visibility 
being seventy-tive to one hundred 
feet, while the vessel was off it.^ 
course and near an anchorage.—The 
Breifond, D.C.N.Y., 14 F 2d 415. 

(4) Seven miles an hour over the 
ground, against the ebli tide, in New 
York Bay.—The El Sol, DC NY.. 45 
F 2d 852, affirmed, C.C.A., Southern 
i’ac. Co. V. U. S., 72 F.2d 212. 

(Ti) Seven or eight knots while 
crossing a channel behind anf>ther 
boat—The Domiru, CC.A.N.Y., 56 P 
2d 585. affirming. D.C.. 49 F.2d 324. 

(6) Four miles an hour within one 
hundred and fifty feet of a pier end 
where a lighter was known to be.— 
The I’atricia, D.C.Pa., 296 F. 527. 

(7) Three miles an hour, across an 
anchorage ground. In a fog of re¬ 
markable density.—The Walter 
Franks. C.C.A.N.Y., 299 F. 319, modi- 
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fylng, D.C., The Cohocton. 299 P. 316. 
11 C.J. p 1134 note 55 [a], 

85. U.S.—The Martin Mullen, C.C.A. 

Mich., 260 F. 916. 

11 C J. p 1134 note 53. 

The direction of the wind was held 
a factor “which made It difficult 
. . . to hear for any great dis¬ 

tance the fog and passing signals 
of approaching boat.s directly ahead ’’ 
—The Martin Mullen, C.C.A.Mieh, 
2C0 F. 916, 919. 

26. U.S—The Catalina, D C.Cal.. IS 

F.Supp. 401- The Sagamore, Mas.s , 

247 F. 743. 159 C.C.A. 601. 

11 C.J. p 1134 note 53. 

“ModiTate speed . . . has ri'fer- 

cncG to all the circumstances which 
affect the ability of the steamer to 
keep out of the way; not merel.N, 
therefore, to the circumstances ex¬ 
ternal to the ship, but also to the 
power and ordinary full sp<*ed of the 
steamer herself; because a fast ves¬ 
sel with powerful <*ngines ean b(* 
handled more quickly, stop sooner, 
back faster, and get out of the w^ay 
quicker, going at a given rate, than a 
.steamer of less power going at the 
same rate.’’—Tin* Stale of Alabama, 
DC.N.Y., 17 F. 847, 852. To .same ef¬ 
fect The City of Atlanta, D.C.N.Y., 26 
F. 456, 4 62. 

11 C.J. p 1134 note 64. 

Small power Tessel 

If thick fog was present at time 
of collision, speed of five and one- 
half knots of .small power vessel, 
there being only one or two boat 
lengths’ maximum visibility, wa.s ex¬ 
cessive; "such a speed was held to 
be too great in a thick fog on the 
Grand Banks for an ocean liner.’’— 
The Virginia and Joan. D.C.Mass., 13 
F.Supp. 419, 421, affirmed, C.C.A., 86 
F.2d 269. 
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Under some authorities, full or top speed in a fojjf 
or thick weather cannot ever be moderate speed 
but by another view the speed of a vessel j?oing^ at 
full speed is not necessarily immoderate.-** Two- 
thirds^S or halfspeed is not necessarily a moder¬ 
ate speed. 

While moderate speed does not mean the ab¬ 
sence of speed,and while it has been held that 
the duty to ro at a moderate or proper speed means 
a speed sufficient to maintain steerageway,^^ jf 
the fog is sufficiently dense it may be the duty of 
the vessel to proceed at less than steerageway 
and it may even be necessary that the engines be 
stopped from time to lime to maintain a proper 


speed.**^ Thus, as appears in § 121 a supra, the in¬ 
ability of a vessel to go slowly and still maintain 
steerage way, or keep her course, does not excuse 
her excessive speed. 

§ 122. - Speed of Sailing Vessels 

A sailing vessel should go at moderate speed In fog 
or thick weather. Moderate speed is not the same In 
sailing as in steam vessels, and what might be im¬ 
moderate for the latter might not be for the fori'ner; 
but speed materially greater than necessary for steerage¬ 
way is excessive. 

The present rules requiring every vessel to go at 
a moderate speed in fog or thick weather apply to 
sailing vesscls,^^ and even irrespective of statute 


27. U.S.—The Munrio. D.r.Cal., 11 
F.2d 900—The Automatic. D.C.N 
Y.. 29S F. 607. 

11 C.J. p 1133 note 45. p 1135 notes 
56. 57. 

“Tt IS, of course, difficult to deline 
moderate speed in all circumstances, 
but it is safe, we think, to define it 
as soniethinij less than top speed or 
full speed. A vessel that is pro¬ 
ceeding as fast as her machinery 
. . . will carry her is not going at 

moderate speed.”—The Kobert M. 
Thompson. N.Y., 244 F. 662. 672, 157 
CCA. 110. 

Failure to reduce speed held . a 
fault —The O. K. Mellon, C.C.A.N. 
Y., 30 F.2d 238. 

Absence of proper lookout 

It was gross fault for a stcarm-r 
to maintain full speed, at least eight 
or nine knots, through a ft»g, with¬ 
out a properly posted lookout- — 
Adam.*- v. U. S., D C Mass., 272 F. 780. 

28. ITS—The lieaver. Cal., 253 F. 
312. 165 CC A. 91. 

One reason for this view is the ad¬ 
dition of the words “having careful 
regard to the existing ejn-urnslaiices 
and eondit lon.s" to the provision of 
the International Rub's art 16, 33 

U.S C A. § 92 —The Beaver. Cal., 253 
F. 312, 316, 3 65 CCA. 94. 

Barlier view not followed 

In refusing to follow the view that 
full speed i'annol be moderate speed, 
as embodied in The Normandie, 1).(^ 
NY., 43 F. 151, The Rritanriic, DC. 
N Y., 30 F. 395. The IVnnland, D.C. 
N.Y., 23 F. 551, TJie State of Alaba¬ 
ma. D.C.NY., 17 F 847. and The City 
of Now York. D.C.N.Y.. 15 F. 624, It 
was held that “not only do the later 
decisions fall to sustain this rather 
hard and fast interpretation, but the 
rule itself has since undergone modi¬ 
fications tending to give it, not only 
more comprehen.«*ive .scope in its ap¬ 
plication. but greater elasticity and 
adaptability to conditions as they 
may arise.”—The Beaver, Cal , 253 F. 
312. 315. 3 65 C.C.A. 94. 

29. U.S.—The Patna, D.C.N.Y., 92 


F. 411, affirmed 107 F. 157. 46 C.C. 
A. 211. 

11 C.J. p 1135 note 58. 

30. U.S.—The Walter A. Liuckenbaci., 
D.C Cal. 4 F.2d 551. modified on 
other grounds. C.C.A.. 34 F 2d 300, 
eerliorari denied Luekenbach S S. 
Co. V. Union Oil Ct>., 47 S.Ct. 335, 
273 U.S. 74 3. 71 D Kd. 868. 

11 C J. p 3135 note 59. 

“Clearly ezeessive’* 

U.S.—The Munrio, D.C.Cal., 11 F.2ti 
900. 902. 

Four miles on hour, which wa.*- 
half speed, vms held loo fast to per¬ 
mit a ferry boat to .slop within the 
IjMiit of vislbilil>, one hundred fi'cl, 
ami It was held at f.iull —P. U U. 
No. 466, D.C.N.Y, 8 F Supp. 327. 
More than half speed 

Steamship pro<*<*<‘ding at more than 
half speed in foj; at eiitram*e of liar- 
bor, whuh could not stop within sev¬ 
en hundrc'd H'l't where vi.^'Ilinilv w\'i.s 
one thousand ft^el, was held to vio¬ 
late rub' re(|inring \«-ss;el in fog to 
go at moderate speed under circum¬ 
stances.—The Ohioan, DC N.Y, 9 F 
Supp 363. 

Half speed held not immoderate 

U.S —'rhe James A. (^'lrne.^, .-Ma.. 203 
F. 975. 322 CC.A. 314, affirming. I> 
C.. 192 F. 216—The Allianca. DC 
N.Y., 39 F 476—The J^orenzo I> 
Baker. DCMa.s.-^, 24 F. M4. 

31. IT.S—The Dudvig llolberg, N. 
Y.. 3 5 set 477, 157 US 60. 39 D. 
Kd. 620—Tin* Jfdins llojikins, C C. 
Mass.. 13 F 185. 

32. U.S.—The Virgin.a and Joan, D. 
C.Mass., 3 3 F.Su])p 419, aflirmed, C 

C. A., 86 F.2d 259—The l<!a S. Dow, 

D. C.Va., 3 F.Supp. 676, 677, affirm¬ 
ed, CCA., The Herman Frasch, 71 
F.2d 965. 

11 C.J. p 3 3 36 note 60. 

Inconsistency of rules 

“The right to maintain steerage¬ 
way and the obligation to go so slow 
as to bo able to avoid si vessel which 
can be sighted approach inconsist¬ 
ency; but both rub's are to be ap¬ 
plied so far as is possible.”—The 
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Sagamore, Mass., 247 P. 743, 752, 159 
CC.A. 601. 

33. U.S.- -The Sliver Palm, CC.A. 

Cal., 94 F.2d 754—Tin* Southern 
Cros.s, C.C.A.N.T., 9;i F 2d 297 “The 
Sagamore, Mass, 217 F. 74:'., 159 C. 
CA 603. 

Speed slow enough for stopping 

The only way in which u collision 
can bt' averted by a vessel going at 
such speed that she is unable to 
steer is “by proceeding so slowl.v 
Ibrougli the water that the boat 
could bi' stopped before sinking an 
objoet discovered ahead The (bn- 
cinnati, D.C N.Y., 95 F. 302, 304. 

34L. IT.S. — Tlio Silver I'alni, C.C.A. 
Cal, 94 F.2d 754—The S.'igamore. 
Ma.ss, 247 F. 713, 159 C.C.A. 601 — 
The Cily of Dowell, DC NY.. 139 
F 901. revel seel on othe r grounds 
152 F. 593, M C.(" A. 5S3. 

1 I C..J. p J 136 note- 62. 

Duty to discontinue' navigation see 
supra § 13 4. 
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Weathe r e'onditions requiring eibserv- 
ane*i' eif duln's jere-se-ribeel for fog 
and thick weathe-r ge-niTally se'e* 
.^■upra fi 3 12. 

Paucity of cases; nniform rule 

“Allliemgh the reqeorts of the* ad¬ 
miralty e-ourts are- e'xtre-mcly fertile- 
of e.'ises turiimg upem tin- prope-r 
spe>e>d of stearne-r.s in foggy we-athe-r, 
there- is a singular pau<'i(.\ of such 
as de-al with the spe-e-d of sailing 
vesse-ls. Such as the-n- are-, luiW'e ve*r. 
jieiint te) a uriirorrnitv e)f re-gulation 
a])[>licab]e> to tin- two e-lasse-s "—The 
C'hat tahoe»chf'e*, Mass., 19 SCI. 491, 
492. 173 US. 540. 43 I..Md 801, af¬ 
firming 74 F S99, 21 C.C.A. 162. 
Ability to reduce speed; six knots 
“Numereiiis ea.ses have held that, 
whe-re* a sailing vessel could have- re- 
duce-d lie-r sr>«*e*d and still have be-e*n 
‘properly under command,’ speeds 
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it is the duty of sailing vessels to maintain a moder¬ 
ate speed in a fog, they not being readily mancu- 
vered.3^ 

It cannot be said that moderate speed is abso¬ 
lutely the same as to steam and sailing vessels, 
for what might be an immoderate speed for a steam 
vessel may be a necessary speed for a sailing ves¬ 
sel to enable her to keep her steerageway, and to 
tack, w’ear, and be handled as occasion requires, 
and such speed is not excessive but vessels nav¬ 
igating in a fog, with all sails set, at a speed mate¬ 
rially greater than that necessary for sleerngeway, 
have been held at fault for excessive speed, as has 
a vessel going at its top speed.39 

§ 123. - Change of Course 

While it has been held a fault for a vessel to change 
her course before ascertaining the position and course 
of an approaching vessel in a fog, there is no rigid rule 
on the point, each case depending on its own circum¬ 
stances. A sailing vessel is ordinarily required to keep 
her course. 


While there is authority to the effect that a 
change of the helm in ignorance of the exact po¬ 
sition and course of an approaching vessel, in a 
fog or thick weather, is a fault,^® there is no rigid 
rule that neither vessel shall change her helm until 
the signals or a sight of the other gives a clear in¬ 
dication of her course and direction, each case de¬ 
pending on its own circumstances but a steamer 
should never make a radical change of course when 
the fog signal is heard or the lights are seen nearly 
ahead and the position and course of the other 
vessel arc undetermined 2 ^or should she change 
her course to the wrong side of the channel,^or so 
as to cross the bows of the other vessel,or so as 
to pass in violation of the rules.^*» Where the ap¬ 
parent direction of the sound of a steamer’s fog 
whistle is broad off either bow, a change of course 
so as to steer away from it is not necessarily a 
fault.^® 

A vessel is not liable if her change of course, 
even if regarded as negligence, did not contribute 


even less than . . . Fsix knots] 

were too hl|?h and constituted fault.” 
—Adams v. 17. S., P (7.Mass, 272 P. 

780. 782—11 C.J. p 11:17 note 78 [a]. 
Sarller cases reviewed 

U.S.—The CliMttahoochcc, Mass,, 19 
S.Ct. 491, 173 U.S. 540. 43 L Ed. SOI, 
uffiriniriK 74 P. 899, 21 C.C.A. 162. 
Under early regnlatlonB 

Although the* early regulations on 
the subject of speed In fogs, first 
adopted in England in 1863, and in 
the United States in 1864, made no 
mention of sailing vessels, the courts 
adhered to tlie earlier rulings “that 
rates of speed which would be con¬ 
sidered immoderate for steamers are 
open to like condemnation in the 
c-ase of sailing vcs.sels.”—The Chat¬ 
tahoochee, Mass., 19 iSCt. 491, 493, 
173 U.S. 540. 43 L.Ed. 801, affirming 
74 P. 899, 21 C.C.A. 162—11 C.J. p 
1136 note 72. 

3>aty to steam vessel 

A speed which would be deemed 
excessive as regards duly to oilier 
sailing vessels would be deemed ex¬ 
cessive as to an approaching steam 
vessel.—The Rhode Island, D.C.N.Y., 
17 F. 554. 

36. U.S.—The Oceania Vance, P.C. 
Wash., 217 P. 973, affirmed 233 P. 
77, 147 C.C.A. 147. 

11 C.J. p 1136 note 71. 

37. U.S.—Pennell v. U. S., D.C.Me.. 
162 F. 64. 

11 C.J. p 1136 note 75. 

**3>lirereiit considerations enter into 
the determination of what is moder¬ 
ate speed for a sailing vessel.”— 
Adams v. U. S., D.C.Muss., 272 F. 780, 

781. 


Immoderate speed is less JnstllU 

abls in a sailing vessel than in a 
steam vessel in the same circum¬ 
stances, as the sail vessel has fewer 
facilities for quickly stopping and 
changing her movements. — The 
Rhode Island, D.C.N.Y., 17 P. 554—11 
C.J. p 1136 note 75. 

33. U.S.—Adams v. U. S., D.C.Mass.. 

272 P. 780. 

Reason for rule 

“A sailing vessel cannot stop and 
reverse like a steamer. Her only 
method of avoiding olistacles ahead 
is by a change of course. Below a 
certain .speed, a long, heavily laden 
vessel . . . loses almost com¬ 

pletely her ability to maneuver. She 
must maintain such speed . . . 

as will enable her to change course 
effectively if clanger arises. The 
point at which that rate is exceeded 
by any particular vessel at any given 
lime is a matter of judgment, de¬ 
pending on many things. Even with 
slc'amers It is not uniform; much 
greater differences must be allowed 
for in .sailing vessels.”—The Middle¬ 
sex. D.C.Mass., 253 F. 142, 144. 

Rates of speed held not enoessive 

(1) A speed of four knots through 
the water, by a long and heavily 
laden schooner at night in a fog, 
such speed being necessary to give 
her sleerageway.—^The Middlesex. D. 
C.Mass.. 25:i F. 142. 

(2) “A speed of about 3 miles per 
hour, whieh was not greater than 
was necessary to maintain the steer- 
agewny of a sailing vessel of her 
.size and cargo burden proceeding 
across the breeze then prevailing In 
her vicinity.”—The Ida S. Dow. D. 

134 


C.Va., 3 F.Supp. 676, 680, affirmed, C. 
C.A., The Herman Frasch, 71 P.3d 
965. 

11 C.J. p 1137 note 78 [h], 

39. U.S.—The Robert M. Thompson, 
N.y., 244 F. 662, 1&7 C.C.A. 110. 

40. U.S.—The Celtic Monarch, D.C. 
Wash., 175 F. 1006. 

11 C.J. p 1137 note 79. 

Approaching vessel in sight 

A vessel which had Just backed out 
from her pier in a fog and had started 
her engines forward, when another 
vessel was seen heading directly to¬ 
ward her amidships on her port side, 
was at fault for reversing her en¬ 
gines, since it was her duly to main¬ 
tain her <'ourse, notwithstanding her 
master’s claim that the collision was 
inevitable, and that he reversed mere¬ 
ly to receive the blow in a less vul¬ 
nerable spot.—The Albatross, D.C. 
Mass.. 273 F. 286. 

41. U.S.—The Munrio, D.C.Cal., 11 
F.2d 900. 

11 C.J. p 1126 note 31 [a], p 1137 
note 80. 

42. U.S.—The Delaware, N.Y., 213 F. 
214, 129 C.C.A. 568. 

11 C.J. p 1137 note 82. 

43. U S.—The Somerville, N.T., 162 
F. 681, 89 C.C.A. 473. 

11 C.J. p 1137 note 83. 

4W. U.S.—Hall v. North Puc. Coast 
11. Co.. D.C.Cal., 134 F. 309. 

11 C.J. p 1137 note 84. 

45. U.S.—Bradley v. The John Prid- 
geon, Jr.. D.C.Ill., 38 P. 261. 

46 . U.S. — The Munrio. D.C.CaL, 11 
F.2d 900. 

II C.J. p 1187 note 81. 
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to the collision but if her change of course was 
the proximate cause thereof, she is liable even 
though the speed of the other vessel was excessive 
under the circumstances.^® 

A sailing vessel, although the bearing of an ap¬ 
proaching steamer as ascertained by her signals 
through a fog does not perceptibly change, is un¬ 
der no obligation to depart from the rule requiring 
her to keep her course,^® unless the circumstances 
are such as to bring the case within the provision of 
the International Rules to the effect that when the 
privileged vessel finds herself so close, because of 
thick weather or other cause, that collision cannot 
be avoided by the action of the burdened vessel 
alone, she also shall take such action as will aid 
to avert collision.®® 

§ 124. - Duty to Slacken Speed, Stop, or 

Reverse on Hearing Fog Signals or 
Sighting Vessel 

a. In general 

b. Signal heard ahead or forward of 

beam 

a. In General 

A steamer apprised of another vessel's presence must 
slacken speed, or stop, or reverse, as necessary to avoid 
collision, depending on the observations of her master, 
as a prudent seaman; If afterward It appears that ob¬ 
servance of a rule would have been Ineffective the 
steamer Is not In fault for nonobservance. 

It is the duty of steamers in a fog when hearing 
the fog signals of another vessel, or otherwise be¬ 
coming apprised of her presence, to slacken speed, 
or to stop or reverse, as the circumstances ntay in¬ 
dicate is necessary to avoid a collision.®^ The duty 

4/7. U.S.—The Munrlo, supra. 

4a N.C.—Smith v. Norfolk, etc., R. 

Co.. 58 S.E. 799, 145 N.C. 98, 122 
Am.S.R. 423. 

11 C-J. P 1137 note 86. 

49 . U.S.—La Normandie. N.Y., 68 F. 

427, 7 C.C.A. 286, affirming, D.C., 43 
F. IBI—The Blackatone, D.C.Mass., 

3 F.Cas.No.1,478, 1 T-owell 485. 

Duty of sailing vessel with regard 
to keeping her course generally see 
supra § 52. 

Schooner tacking 

A schooner cannot be held In fault 
for a collision with a steamer In a 
fog, the primary cause of which was 
the excessive speed of the steamer, 
because half an hour before the col¬ 
lision and after hearing the whistle 
of the steamer she tacked on a 
course which might bring her across 
that of the steamer, especially where 
the tack she was on previously had 
brought her as near the shore as it 
was prudent to go.—The Columbia, 

D.aCal.. 104 F. 106. 


of the Steamer to stop and reverse must depend, not 
on the result of the whole facts as they subsequent¬ 
ly appear, but on the master's observations of the 
fog signals of the other vessel and the indications of 
her position and course relative to his own vessel 
which these observations ought to have conveyed to 
a prudent seaman of ordinary skill ;®2 yet if the 
facts afterward ascertained indicate that the ob¬ 
servance of a particular rule could not have sub¬ 
served any useful purpose, the steamer should not 
be held in fault for not observing it.®^ Thus, al¬ 
though ordinarily it is a fault to increase speed on 
hearing signals, instead of stopping and navigating 
with caution,®^ yet in a case where by putting the 
engines at full speed ahead an imminent collision 
may be avoided, such increased speed will be ex¬ 
cused;®® but a belief on the part of the master that 
a danger may, in a certain event, arise in the future 
unless he gives the full-speed order is not an ex¬ 
cuse.®® 

b. Signal Heard Ahead or Forward of Beam 

(1) ' Duty to stop engines or reduce 

speed 

(2) Duty to navigate with caution 

(1) Duty to Stop Engines or Reduce Speed 
Under the International and the Inland Rulei, It is 
the Imperative duty of a steam vessel In or near fog, 
hearing another vessel apparently forward of her beam, 
to stop her engines; circumstances excusing failure to 
stop do not Include loss of steerageway, but must be 
such as to Involve some peril other than collision with 
the approaching vessel. Under the Rules for the Great 
Lakes, a steam vessel hearing the fog signal of an¬ 
other vessel apparently not more than four points from 
right ahead must reduce her speed to bare steerageway. 

Under provisions of the International and the 


Sa U.S.—The Palria, N.Y., 107 F. 
167, 46 C.C.A. 211, affirming, D.C., 
92 F. 411. 

11 C.J. p 1137 note 88. 

Three-whiatlo signal by steamer 

This rule applies where an ap¬ 
proaching steamer has given a three- 
whistle signal, indicating that she is 
bucking her engines.—The l^atria, N. 
Y., 107 F. 157, 46 C.C.A. 211, affirm¬ 
ing. D.C., 92 F. 411. 

51. U.S.—Palmer v. Merchants’ & 
Miners’ Transp. Co., D.C.Mass., 154 
F. 683. 

11 C.J. p 1137 note 90. 

Sound hoard forward of beam see in¬ 
fra § 124 b. 

Steamship seeing light of sailing 
vessel in fog had duty to stop, when* 
unable to discern what light was and 
direction It was proceeding.—The 
Cherokee, C.C.A.N.Y., 46 F.2d 150. 

52. U.S.—The North Star, Mich., 62 
F. 71, 10 C.C.A. 262, modifying. D. 
C., 43 F. 807. 

11 C.J. p 1138 note 91. 
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53. U.S—The Unibrln. N.Y., 17 S. 
Ct. 610, 166 U.S. 404, 41 L.Ed. 1063, 
affirming, D.C., 40 F. 893. 

Moving ahead where collision nn- 
avoidable 

Thus, where two vessels collided 
in a fog and it turns out that one 
\vas going at such speed that the 
other could not have avoided colli¬ 
sion by stopping and reversing, she 
will not be held in fault for having 
kept her engines going .slowly ahead 
—The Umbria, supra. 

54. U.S.—The Delaware. N.Y., 213 P. 
214, 129 C.C.A. 558. 

55. U.S.—The Tlieria, D.C.N.Y., 40 F. 
893, reversed 53 P. 288, 3 C.C.A. 
534, which is n^versed 17 S.Ct. 610, 
166 US 404, 41 L.Ed. 105.3, and 59 
F. 489, 8 C.C A. 194, In which mo¬ 
tion is dc'nied 69 P. 476, 8 C.C.A. 
181. 

56. U.S.—The Iberia, supra. 
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Inland Rules, 33 U.S.C.A. §§ 92, 192, that a steam 
vessel hearing", apparently forward of her beam, the 
fog signal of a vessel the position of which is not 
ascertained shall, so far as the circumstances of the 
ease admit, stoj) her engines, and then navigate with 
caution until danger of collision is over, the duty 
which a vessel, confronted with the conditions de¬ 
scribed, has of ininiediately stopping her engines, so 
far as she safely caii,^'^ is positive, absolute, or im- 
j)erative, permitting no latitude of discretion and 
this has been declared a requirement of prudent 


navigation apart from the rules.®® Violation of this 
rule is sufficient to charge the vessel violating it 
with responsibility for a collision,®® unless such 
violation was not a contributing cause of the colli¬ 
sion.®^ 

This duty applies to a vessel which, although not 
herself in a fog, is navigating close to a fog bank,®- 
and it applies not only where fog signals are heard, 
but also wlierc any sound indicating the proximity 
of a vessel is heard forward of the beam.®® 


57. U.S.—Lie v. San Francisco & 
Portlnnd S. S. Co., Cal., 37 S Ct. 
270, 243 U.S. 291, Cl L Ed. 72G. ;if- 
flrminp The Beaver, 219 F. 134, 139. 
113 C.C.A. 32, 37, afTlrming, D.C., 
197 F. 8fi6—The Silver Palm, C.C. 
A Cal., 94 F.2d 764—The El Sol. D. 
C.N.Y., 45 P\2d 852, aflirmed, (\C. 
A., Southern l‘ae. Co. v. U. S., 72 
F.2d 212—Steffens v. U. S., CCA. 
N.Y., 32 F'.2d 206—The Campania. 
ixMjtt.. 21 P 2d 233—New Y<»rk & 
Cuba Mail S. S. Co. v. U. S.. C C.A. 
N.Y.. 16 P.2d 945, modifying, D.C., 
300 P. 827, certiorari denied U. S. 
V. New York & Cuba Mail S. S. Co , 
47 S.Ct. 705, 274 U.S. 753, 71 L Ed. 
1333—The Munrlo. D C Cal., 11 F. 
2d 900 The Ohioan, DC.N.Y., 9 P. 
Supj). 361—The Peiiiaiiuid, C.C.A. 
Me., 288 F. 066, reversinK" on other 
j^rounds, D.C., 256 P. 709—The 

Camden, DC Mass., 283 P. 326— 
The Providence, D C.H.L, 282 P. 
05S—The Ozark. D.C.Ma.s.s., 281 F. 
281 —The Ansaldo Savoia, D C.Va , 
270 F. 719—The Walter D. Noye.s, 
I) C.Va.. 275 F. 690—The New Lon¬ 
don, C.C.A.NY., 271 P. 83, modify- 
IriK-, DC.. 253 P. 842—The No. 25. 
C(\A.N.Y.. 266 P. 331—The Suf- 
lolk, N.Y., 258 F. 219, 169 ('■ C.A. 
287—The El Monte, Tex., 252 P. 

59. 164 C.C.A. 171, certiorari di'iiied 
Southern Paeitlc Co. v. StaK: T.iine, 
39 set. n, 218 U.S. 673, 63 L Ed. 
427—The Manehioiieal, N.Y., 243 P. 
801. 156 C.C A. 313—The Ea.mon, 
N.Y., 239 P. 859, 152 C.C.A. 643. 
Wash.—Sea Products Co. v. Puget 
Sound Nav. Co.. 71 P.2d 43. 

11 C J. p 1138 note 95. 

Weather conditions reiiuirinc observ- 
anee of duties pre.scribed for fog 
and thick weather generally see 
supra § 112. 

Distinction from duty of moderate 
speed 

(1) This rule is distinct from the 
duty to go at a niodiu-ate speed — 
The Automatic, D.C.N.Y., 298 P. 607. 

(2) Duly of steam vessel to go at 
moderate speed in fog see supra § 
121 . 

Verryboats and tugs 

Wash.—Sea l*roducts Co. v. Puget 
Sound Nav. Co.. 71 P.2d 43. 

11 C.J. p 1138 note 96 [a]. 


XTaval vessel 

U.S—The Ozark, D C Mass., 281 P. 
28J. 

Ships on crossing courses 

U.S—The Brabandier, D.C.Va., 260 
P. S5S. 

Under former International Rnles 

(1) Former Tiiti>rnational Pules art 
IS, now emhodud in a modified form 
in Int€Tnationnl Jtijle.s art 23. 33 U.S. 
C.A. § 108. in Inland Rules § 208, 33 
U.S.C.A. § 208. and in Rules for Groat 
Lakes, rule 21. 83 U S C.A. § 286, 
which provided that every ,sl(‘am- 
ship, when approaching another ship 
so as to involve ri.sk of eolli.mon, 
should slacken hc*r speed or stop and 
reverse if neees.sar.v, was held to ap¬ 
ply te a tug and tow—Donnell v. 
Boston Towboat Co., Mass., 89 P. 
757, 32 C.C.A. 331, certiorari denied 
19 S.Ct. 884, 172 U.S. 648, 43 L.Ed 
1182. 

(2) Under the same rule, it W’as 
held that a steamer was not bound to 
.slop and revelse at once, without 
refer<*n<'e to how distant the signal 
might lie or might appear to be, and 
that where the whistle was eerlainh 
distant and no danger could be in¬ 
curred by delay, iiiiniediato stopjong 
was not neee.s.sary.—Tin TTmbna, N 
Y., 17 set. 610 , 166 US. 404, 41 
L.Ed. 1053—11 CJ. P 1138 note 3. 

53. 1\S—New' York Cuba Mail S. 

S Co. V. IT. S.. CCA NY.. 16 P. 
2d 94 5, modifying, T).C., 300 P. 827, 
certiorari denii'd S. v. NeW' 

York & Cuba Mail S. S. Co., 47 S 
Ct. 765. 274 U.S. 753. 7l L.Ed 1333 
—The Ohioan. D.C N Y.. 9 F.Siipp. 
361—The Camden, D.C Ma.ss.. 28.3 
P. 326—The Oz.ark, DC.Mass., 281 
P. 281—The Waller D. Noyes. DC 
Vu , 275 P. 690—The New London, 
CCA.NY.. 271 P. 83, modifying, 
D.C., 253 P. 842. 

11 C J. p 1138 note 99. 

Purpose of rale 

"As thus expressed, the purpose of 
the rule is not only to prevent colli¬ 
sions, hut also to forbid the risk of 
eolllsion.s.”—Sea I’roducts Co v. Pu¬ 
get Sound Nav. Co., Wash., 71 P.2d 
43, 46. 

Dnty of moderate speed contrasted 

(1) "The most cursory reader of 
this rule must see that while the 
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first paragraph of It gives to the 
navigator, discretion as to what shall 
be 'moderate speed’ in a fog. the 
command of the second paragraph l.s 
imperative that he shall stop his en¬ 
gines when the conditions described 
confront him. The dilliculty of lo¬ 
cating the direction or source from 
W'hirh sounds proci'od in a fog ren¬ 
ders it not ncees.sary to dwell upon 
the purpose and obvious w'isdom of 
this seetmd paragraph of the rule.” 
U.S.—Lie V. San Francisco & T’ort- 
land S. S. Co., Cal., 37 S Ct. 270. 
272, 243 U.S 291. 61 T..Ed. 726, af¬ 
firming The Beaver, 219 F. 1.34, 139, 
113 C.C.A. 32, 37, which affirmed, 
D.C, 197 P. sue—The Silver f’aJm. 
C.C.A.Cal., 94 P.2d 754, 7G1---Thc 
Campania, D.C La., 21 F.2d 23.3, 235 
—The No. 25. CC.A.N.Y., 266 P 
331, 333—The Suflolk, N.Y., 258 P 
219. 221, 169 C.C.A. 287. 

Wash.—Sea Products Co. v. Puget 
Sound Nav. Co. 71 l*.2d 43, 46. 

(2> Discretion under rule requir¬ 
ing moderate speed see supra $ 121. 
Violation may not be ignored 
U.S—The Munrio, D.C Cal., 11 P.2d 
900. 

59. U.S.—The Ozark, D C Mas.s., 281 
F. 281. 

60. U.S.—New York & Cuba Mail S. 
S. Co. V. U. S. CCA.N.Y., 16 F 2d 
945. modifying. DC., 300 F. 827. 
certiorari dt'nied U. S v. Ni*w York 
& Cuba Mail S. S. Co.. 47 S.<n. 765. 
274 US. 753, 7l L.Ed. 1333. 

A veeeel complying with this, as 
Well as other rule.s, was held w'ilhout 
fault.—The Domira, D.C.N.Y., 49 F. 
2d 324, attirmed, C.C.A., 56 F.2d 585. 

61. U.S.—The I'rovidencG, D.C.R.I . 
282 F. 658. 

62. US—The Silver Palm, C.C.A. 
Cal., 91 F.2d 754. 

Between two banks of fog 
U.S.—The Silver Palm, supra. 

63. U.S.—The Amagansett, N.Y., 220 
F. 827, 136 C.C.A. 437. 

Voices 

A steamer hearing voices ahead 
w'as in fault for failing to reverse, 
as well as slop or slow, her engines. 
—The Ilypodame v. Chapin. N.Y., 6 
Wall.. U.S., 216, 18 L.Ed. 794—Thiu 
W>anoke. D.C.N.Y., 40 F. 702. 
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Apparently forzvard of her beam,' The abso¬ 
lute duty of a vessel to stop her engines is im¬ 
posed only when the signal is believed to come from 
ahead when the direction is uncertain, naviga¬ 
tion is left to the master’s judgment.®® 

The term “forward of her beam” has reference 
to all those directions and that territory which lie 
ahead of a line drawn at right angles to the sides 
and through the center of a vessel.®® 

Excuses for violation of rule. The phrase “so 
far as the circumstances of the case admit” refers 
to exceptional cases where the stopping of the en¬ 
gines would place the vessel in danger from some 
peril other than the approaching vessel;®*^ loss of 
steerageway is not such a circumstance.®® A jias- 
seiiger vessel is not exempt because she is on a 
time schedule;®® and the contention of a tug that 
stopping would cause the towing hawser to get in 
her wheel, or that in starting again the strain on 
the slack hawsers would part them, was held not 
to justify her failing to stop when the sea was calm 
and the tug was stemming the tide.*^® 

Under the Rules for the Great Lakes, 33 U.S.C.A. 
§ 272, providing that “a steam vessel hearing, ap¬ 
parently not more than four points from right 
ahead, the fog signal of another vessel shall at once 


reduce her speed to bare sleerageway, and navigate 
with caution until the vessels shall have passed each 
other,” a vessel is at fault for failure to reduce her 
speed to steerageway under such circumstances.'^^ 

Proximity of signaling vessel. It has been held, 
under, or without reference to the regulations, that 
if the distance of a signaling vessel is uncertain, 
the vessel hearing the signal must at once slacken 
speed,'^2 and that if it be near or appear to be near, 
she is bound at her peril to stop and reverse at 
once,*^® especially when the approaching vessel has 
failed to respond to her i)assing signal. 

(2) Duty to Navigate with Caution 

A steam vessel having stopped, or reduced speed, on 
hearing a signal ahead, must navigate with caution un¬ 
til the danger of collision has passed, maintaining a 
speed enabling it to stop within seeing distance. It 
must observe precautions until the other vessel’s posi¬ 
tion is ascertained, and may even be required to come 
to a standstill until then. Ascertainment of the other’s 
position need not be by sight, but must be positive and 
certain. 

A steam vessel, having slopped or reduced her 
speed, on hearing, apparently forward of her beam, 
the fog signal of a vessel whose i)osition is not as¬ 
certained, in accordance with the duly discussed in 
subdivision a of this section, has the duty, under the 
regulations, to navigate wdlh caution until the dan- 


Ghlppinff bamxners 

A tug «mt<*nni? nn an<h<)raK<* 
ground in a dense tog, the near pres¬ 
ence of some vessel being Indicated 
by the noi.se of c-hipplng hammers, 
wa.s bound to proceed with the ut¬ 
most caution.—The Watuppa, C.C.A. 
N.y., ‘M F. 8. 

64. US.—Steffens v. U. S., C.C.A.N. 

Y., 32 F.2d 206. 

65. U.S.—Steffens V. T7. S, supra. 
Speed required for control 

A vessel, having heard a signal 
which she believed to be abaft the 
beam, but which .she recognized as 
coming closer and bearing more on 
the beam, should not, if she con¬ 
tinued to go forward, have gone at 
a speed greater than was required to 
keep herself under control.—The 
Eastern Knight, D.C.N.Y., 56 F.2d 

428, affirmed, C.C.A., Pan-American 
Petroleum & Transport Co. v. U. S., 
18 F.2d 1020. 

Bositlon hold not dellnltoly MOor* 
tained 

Where it was testifled that the 
sound of a ferry boat's whistle came 
from abreast or amidships of a tug¬ 
boat. and it was found that the ferry 
boat was actually forward of the 
beam of the tugboat, and in addition 
the whistle of a third vessel was 
heard directly ahead of the tugboat. 


it was held that “the most that can 
be said for the operators of the tug 
IS that the position of the . . . 

[ferry boatj. \Nhi<*h was known to be 
approaching, was not dellnitely as¬ 
certained. In either or any event, it 
was the duty of the tug to stt»p its 
irngine and then navigate with cau¬ 
tion until danger of col]islf)ii was 
over."—Sea I’roducts Uo. v. I’uget 
Sound Nav. Co.. Wash, 71 P.2d 4;{. 
46. 

66. Wash.— Sea Products Co. v. Pu¬ 
get Sound Nav. Co., supra. 

67. Wash.—Sea Products Co. v. Pu¬ 
get Sound Nav. Co., supra. 

6& T'.S.—The Ohioan. D.C.N.V., 9 

F Supp. 361—The Providenc*e, IiC. 
RI.. 282 F. 658—The Walter 1> 
Noyes, D.C.Va., 275 F. 690. 696. 
Season for role 

“The loss of steerageway, inevita¬ 
ble under the circumstances, must 
have been in contemplation in the 
adoption of the rule, for otherwise it 
would be meaningless and a contra¬ 
diction in terms."—The Walter D. 
Noyes, supra. 

69. U.S.—The Camden. D.C Mass., 
283 F. 326. 

70. U.S.—The Ohioan, D.C.N.Y., 9 F. 
Supp. 361. 

71. U.S.—The Martin Mullen, C.C.A. 
Mich., 260 F. 916. 
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Prior to the present Xnles for the 

Oreat Tjake.s, it was held, with refer¬ 
ence to a (‘ollision occurring on Lake 
Superior, under the general rule rela- 
tivf* to vessels meeting in fog with 
risk of collision, that when a whistle 
was lieard a few points on either 
bow', a steamer should stop and, if 
neces.sary, re\e?s«', until the exact 
po.sitioii and course of the other ves¬ 
sel could be iiseertaiiied. The North 
Star, Mich., 62 F 71. 10 C A. 262. 

72. U.S.—The Alexandre v. Machan, 
NY. 13 set. 211. 147 US. 72. ;57 
L.Ed. M, affirming. D.C., 15 F. 624 

11 C.J. p 1139 note 10 

73. rs—The City of New York, N 
Y. 13 S.Ct. 211, 147 l^S. 72. 37 L 
Ed. HI. 

11 C.I p 1139 notes 8. 10. 

Where whistles are repeated, Indi¬ 
cating that the vM'.sscls are approach¬ 
ing near each other, it is the duty of 
the steamer not only to stop her en¬ 
gines but to reverse —The Hanson 
11. Keyes. DC.Md, 107 F 537—11 C. 
J p 1139 note 12 

74. U.S—The Empire City, D.C 
Ohio. 202 F 343—The Celtic Mon¬ 
arch. D C Wash., 175 F. 1006—The 
George VV Koby, Mich., Ill F. 601, 
49 CCA 4H1, modifying, D.C., 103 
F. ,328. 

11 C.J. p 1139 note 6 [aj. 
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ger of collision has passed,^® observing the precau¬ 
tions prescribed by the present regulations^® until 
the position of the other vessel has been ascer- 
tained.^7 

In determining what constitutes the cautious nav¬ 
igation required by the rules, resort must be had to 
the general principles and requirements established 
by the decisions of courts of admiralty; and a ves¬ 
sel will be held in fault for a failure to stop and 
reverse in such case where prudent navigation re¬ 
quired it.^® Cautious navigation has been held to 
mean the maintenance of such speed as will enable 
each vessel to stop within the distance in which the 
other can be scenJ® Although the provisions of 
the International and the Inland Rules require 
merely that the engines be stopped, and do not 
state that the vessel must be stopped, yet if sub¬ 
sequent navigation with caution necessitates that 


the vessel should come to a standstill and remain so 
until the course of each is definitely ascertained, 
that must be done.®® 

Manner of ascertaining position. While ascer¬ 
tainment of the position and course of the other 
vessel need not be by sight,such ascertainment 
must be positive and certain.®® Thus it has been 
held in particular situations that a vessel Is not 
justified in assuming another vessel to be in a cer¬ 
tain position, and on a certain course and is not, 
on that ground, excused from a violation of the 
duty to stop her engines.®® 

§ 125. - Starting Ahead 

A steamer which, having stopped or slowed down on 
hearing the signal of a vessel ahead, starts before know¬ 
ing the latter’s position and course, is in fault. 

A Steamer which has stopped®^ or slowed down®® 


75w U.S.—-The Walter D. Noyes. D. 

C. Va., 276 P. 61)0—The Manchlo- 
neal, N.Y., 243 F. 801, 166 C.C.A. 
313. 

Wa.sh.—Sea Products Co. v. Puget 
Sound Nav. Co.. 71 P,2d 43. 

11 C.J. p 1138 note 95. 

Vessel starting ahead again see In¬ 
fra S 126. 

76w IT.S.—The Automatic, D.C N.Y., 
298 P. 607—The Walter D. Noyes. 

D. C.Va., 276 P. 600. 

11 C.J. p 1139 note 10. 

77. IT.S.—The Umbria. N.T.. 17 S.Ct. 
610. 166 U.S. 404. 41 L Ed 10.53-<- 
The George E. Starr, D.C.Wash.. 47 
F. 749. 

78. U.S.—The George W. Roby. 
Mich., Ill F. 601. 49 C.C.A, 481. 
modifying. D.C., 103 F. 328. 

79. U.S.—The Manchioneal. N.Y., 
243 F. 801, 166 C.C.A. 313. 

“Moderate speed" so defined see su¬ 
pra S 121 a. 

80. U.S.—The Minnesota, D.C.N.Y., 
189 F. 706. 

IfeaninflT of ''navigate'* 

"We do not think that the word 
’navigate,’ ... is to be con¬ 
strued as requiring that vessels in 
a fog shall keep moving."—The 
Plainfield. N.Y.. 205 F. 730, 731, 124 
C.C.A. 24. 

The vesedl "ehonld have stopped 
and waited until it clearly appeared 
that the steamer had passed astern 
and her signals were receding in 
the distance."—The Ohioan, D.C.N. 
Y.. 9 P.Supp. 361, 366. 

81 . U.S. — The Ansaldo Savoia, D.C. 
Vo., 276 F. 719. 

"Article 16 is predicated upon a 
condition of fog, upon a condition In 
which it Is impossible to see at any 
considerable distance. The rule can¬ 
not mean, then, that it is necessary 
for those upon a steamer to see an 


approaching steamer in order to ‘as¬ 
certain’ her position. Such ascer¬ 
tainment must be by other means 
than by sight."—The Pemaquid. D.C. 
Me., 2.55 F. 709, 717, reversed on 
other grounds. C.C.A., 288 F. 666. 

By hearing of signal 

(1) By repeated hearing of sig¬ 
nals.—Sea Products Co. v. Puget 
Sound Nav. Co., Wash., 71 P.2d 43— 
11 C.J. p 1139 note 8 [a] (2). 

(2) Where the whistle of the other 
vessel clearly indicates that she is 
on a course that will allow her to 
pass clear without involving risk of 
culli.sion, the duty no longer applies. 
—The George E. Starr, D.C. Wash., 
47 F. 749. 

(3) "Of course.there is a point de¬ 
pending upon the number, distinct¬ 
ness, and apparent position of the 
approaching signals, beyond which 
precautions are unneces,sary and the 
master has the right to assume that 
he has shaken off the other vessel.” 
—The Umbria, N.Y., 17 S.Ct. 610, 166 
U.S. 404, 409, 41 L,.Ed. 1063. 

By physical objects or well-dsflasd 
paths 

U.S.—The Ansaldo Savoia, D.C.Va., 
276 F. 719, 722. 

82. U.S.—The Ansaldo Savoia. su¬ 
pra. 

Degree of certainty 

"The position of the approaching 
vessel must be ascertained by actual 
sight or so accurately determined by 
repeated hearing of her signals that 
the possibility of error has been 
eliminated.”—Sea Products Co. v. 
Puget Sound Nav. Co., Wash., 71 P. 
2d 43, 46. 

83. U.S.—The Providence, D.C.R.I., 
282 F. 658. 

Mistake in locating vessel by sound 
of her signals generally see supra 
i 119. 


Usual oonrss of stsamer 

The master of a vessel was not 
Justified in relying upon the ability 
of a steamer, whose signal had been 
heard, to keep to her proper, well 
known, and well defined course, and 
he was not excused from complying 
with the rule and stopping his en¬ 
gines.—The Providence. D.C.R.I., 282 
F. 668. 

"WeU off to starboard" 

Citing the first parngraph of In¬ 
land Rules art 16. 33 U.S.C.A. 8 192, 
relating to the duty to go at a mod- 
('rate speed in a fog. it was held that 
the* navigator should not have as¬ 
sumed the position of other vessels 
to be "well off to starboard," sino.e 
"a navigator has no right to any as¬ 
sumption in a dense fog, and erro¬ 
neously proceed."—The Kaga Mam, 
D.C.Wash., 18 F.2d 295. 298. 

In other cirGumstanoss 

U.S.—The Ohioan. D.C.N.Y., 9 F. 

Supp. 361—The Pemaquid, C.C.A. 
Me., 288 F. 666, reversing, D.C., 256 
F. 709—The Ansaldo Savoia. D.C. 
Va., 276 P. 719. 

11 C.J. p 1189 note 10 [a]. 

84 . U.S.—The Washington. N.Y., 260 
F. 436, 162 C.C.A. 506. 

Duty on hearing vessel ahead see su¬ 
pra 8 124 b. 

Oolllslon with tow 
Where a ferry boat, which had 
stopped and reversed on hearing the 
signal of a tug with a tow, started 
ahead when the sound indicated that 
there was apparent clearance, she 
was at fault in a collision resulting 
from her miscalculation of the length 
of the tow.—The Washington, supra. 

85. U.S.—The Tilllcum, Wash., 230 
F. 415, 144 C.C.A. 667, affirming, D. 

I C., 217 P. 976. 

111 C.J. p 1140 note 20. 
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on hearing the fog whistle of another vessel nearly 
ahead is in fault where she starts ahead again, on 
the supposition that the danger has passed, before 
the position and course of the other vessel are 
known. 

§ 126. Application of Steering and Sailing 
Rules 

The starboard-hand rule does not apply to vessels in 
a dense fog, unable to see each other. 

The ability of vessels on crossing courses to sec 
each other, as affecting the application of the star¬ 


board-hand rule generally, is considered in § 48; 
the rule does not apply where vessels are enveloped 
in a dense fog, unable to see each other, or to ascer¬ 
tain their respective locations and bearings.*® How¬ 
ever, if the fog is not so thick as seriously to inter¬ 
fere with navigation the rule must be complied 
with.**^ 

-Where two vessels cross in a fog bank, the cir¬ 
cumstances may be such as to require both to come 
to a stop, regardless of which has the other on its 
starboard side.** 


XIV. NARROW CHANNELS, HARBORS, RIVERS, AND CANALS 


§ 127. Precautions Generally 

In navigating In narrow channels or rivers, or In the 
crowded waters of a harbor, a vessel, to avoid collisions, 
must move with great caution and vigilance, and in com¬ 
pliance with the rules and regulations of navigation ap¬ 
plicable to such waters. 

The right of a vessel to navigate public waters 
is subject to the restriction that it must be exer¬ 
cised in a reasonable and careful manner, and do 
no injury to others that care and prudence may 
avoid.*® In navigating in narrow channels or riv¬ 
ers, or in the crowded waters of a harbor, a ves¬ 
sel, to avoid collisions, must move with great cau¬ 
tion and vigilance,®® and in compliance with the 
rules and regulations applicable to navigation in 
such waters,®^ such as the rules and regulations, 
considered in preceding sections, relating to the 


lights and other visible signals to be carried by 
vessels at certain times, supra §§ Q3-102; the 
sound signals to be gwen under certain conditions, 
supra §§ 103-106; the lookouts to be maintained, 
supra §§ 107-110; navigating in fog or thick 
weather, .supra §§ 111-126; and the special rules 
and regulations applicable to such waters, infra §§ 
130-151. 

The fact, however, that one vessel is at fault 
in connection with a collision does not excuse fault 
on the part of the other vessel,® ^ and where both 
vessels are guilty of infractions of the rules of 
navigation, or of acts of negligence, as a result of 
which the collision occurs, both may be regarded 
as at fault in causing the collision,®* and in such a 
case, as stated infra § 186, there may be a division 


86L U.S.—The City of Lowell, D.C. 

N.Y., 189 P. 901, reversed on other 
f^rounds 162 F. 598. 81 C.C.A. 583. 
11 C.J. p 1140 note 21. 

Vessels: 

Attempting to cross courses In fo^ 
see supra | 113. 

In fog: fflvlnfi: passing signals sec 
supra I 115. 

87. U.S.—The Transfer No. 11. N.T.. 

196 P. 497, 116 C.C.A. 407. 
▼Islbillty of a third to a half mile 
U.S.—The New Hampshire. N.Y., 136 
F. 769, 69 C.C.A. 415. 

a& Wash.—^Vernon v. International 
SS. Co., 139 P. 645. 79 Wash. 22. 

89 . U.S.—The Southfield, D.C.N.Y.. 

19 P. 841—^The Morrisania, C.C.N. 
Y., 17 P.Cas.No.9,838. IS Blatchf. 
612. 

Degree of care required generally see 
supra S 7. 

9a U.S.—The City of Paris. N.Y., 9 
Wall. 634, 19 L.Ed. 761. 

11 C.J. p 1167 note 16. 

91 . U.S.—Dalzell v. U. S., D.C.N.Y.. 
60 F.2d 1068—The Domira, D.C.N. 
Y., 49 F.2d 824, affirmed, C.C.A.. 
66 F.2d 686 . | 


92 . U.S.—Yamashlta KIsen Kabu- 
shlki Kalsha v. McCormick Inter- 
coastal S. S. Co., C.C.A.Or., 20 P. 
2d 26, reversing, D.C., 16 P.2d 386, 
certiorari denied McCormick Inler- 
coastal S. S. Co. v. Yamata Kisen 
Kabushiki Kalsha, 48 S.Ct. 120, 275 
U.S. 662, 72 L.F3d. 427—The N. Y. 
Central No, 81. D.C.N. Y., 11 F.Supp. 
1003, modified on other grounds, C. 
C.A., Clyde Mallory Line v. New 
York Cent. R. Co.. 83 P.2d 168. 

98. U.S.—The W. W. Bruee. C C.A. 

N.Y., 94 P.2d H34, eertiorari denied 
Pacittc-Atlantie S. S. Co. v. Weyer¬ 
haeuser Timber Co., 58 S.Ct. 9B0— 
Che.sler A. T*oling, Inc. v. U. S.. C. 

C. A.N.Y.. 56 F.2d 921—The Fred- 
ensbro. D.C.Pa,, 38 F.2d 501—A. H. 
Bull S. S. Co. V. IT. S., C.C.A.N.Y., 
34 F.2d 614, afflnning, D.C.. 29 F.2d 
766—The Hornby Castle, C.C.A. 
Tex., 30 F.2d 676, reversing, D.C., 
26 F.2d 378—The Bohemian Club, 

D. C.Tex., 28 F.2d 642—Wood Tow¬ 
ing Corporation v. Tomasos, C.C.A. 
Va., 26 P.2d 395—The Walter A. 
Luckenbach, D.C.Cal., 4 F.2d 651, 
modified on other grounds. C.C.A., 
14 F.2d 100, certiorari denied Luck¬ 
enbach S. S. Co. V. Union Oil Co., I 
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47 S.Ct. 335. 273 U.S. 741, 71 L.Ed. 
868—The M. J. Rudolph, D.C.N.Y.. 
262 F. 780, reversed on other 
grounds. C.C.A., 292 P. 740—The 
Comport. N.Y., 260 F. 161, 171 C.C. 
A. 187—The Norman B. Ream, 
Wis., 252 P. 409, 164 C.C.A. 833. 
Both vessels held at fanlt for ool- 
lisioa at night, between two steam 
vessels.—The Verona, C.C.A.Va., 65 
P.2d 714—The West Hartland, D.C. 
Wash., 295 P. 547, affirmed, C.C.A., 2 
F2d 834—The J. W. Wonson, N.Y., 
239 F. 857. 163 C.C.A. 3—The Vir¬ 
ginian. Wash.. 236 P. 98. 148 C.C.A. 
692, affirming, D.C., 217 F. 604, and 
affirmed 238 F. 156, 161 C C.A. 232, 
certiorari denied Ameriean-Ilawaiian 
S. S# Co. V. Strathalbyn, S. S. Co., 87 
S.Ct. 243, 242 U.S. 651, 61 L.Ed. 646. 

Towing vessel and colliding vessel 
both hold at fault 

U.S.—The Invader, C.C.A.N.Y., 64 P. 
2d 347—The Kinetic. C.C.A.N.J., 40 
F.2d 258—The Hornby Castle, C.C. 
A.Tpx., 30 F.2d 675, reversing, D.C., 
26 F.2d 378—The No. 1004, C.C.A. 
N.Y., 29 F.2d 203—The Transfer 
No. 8. (3.C.A.N.Y., 26 F.2d 628, 

modifying, D.C., 14 P.2d 448—The 
Artisan, D.C.N.Y., 21 F.2d 439—^In- 
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of the damages. Where, however, the danger has 
been created by the fault of one vessel the other 
will not also be condemned, unless her fault, in the 
stress of the danger, appears clearly and satisfac¬ 
torily.^^ 

§ 128. - Speed 

A vessel navigating in a narrow channel or river, or 
in the crowded waters of a harbor, should move with such 
speed as, under the circumstances, wili enable her to 
keep herself under control and comply with the duty im¬ 
posed on her, with reference to other vessels. Excessive 
speed may render a vessel responsible not only for an 
actual collision, but also for damages resulting from suc¬ 
tion and swell caused by such speed. 

Although, in the absence of statutory regulation, 
no definite speed rule aj)plicablc to all conditions 
and circumstances can be made,**’® it may be stated 
generally, that a vessel navigating in a narrow 


channel or river, or in the crowded waters of a 
harbor, should move with such speed as to keep 
herself under entire control and to be able to stop 
on short notice.^’® This rule applies to vessels ap¬ 
proaching or entering their slips or piers,and to 
vessels leaving them.®^ If, however, the excessive 
speed was not the proximate cause of the collision, 
it will not be held a fault.®® 

The test of safe speed is whether the speed is 
such as allows the vessel to comply with the duty 
imposed on hcr,i and must be regulated according 
to the circumstances of the particular case, such as 
the width of the channel, the usual traffic condi¬ 
tions, and unusual and unexpected emergencies,^ 
and the presence of fog or thick weather, as ex¬ 
plained .supra §§ 120-122, 124. However, vessels 


dependent Pier Co. v. Charles 
Warner Co.. C.C.A.Pa.. 20 F 2(1 111, 
certiorari Krunted rharl(*s Warner 
Co. v. Independent Pier Co., 48 S. 
Ct. 204. 275 U.S. 521, 72 l^.Fd 405. 
rever.sed on other i^ronndu 4 9 S.Ct. 
45. 278 U.S. 85. 7:i L Kd. 195—11. S. 
V. Grant, C.C.A.Mmhs., 11 F.L'd 700— 
The SaKHPorack. C.C A Va., 5 F.2d 
178, ct?rliorari denied V S. v. Nor¬ 
folk DredffinK Co., 4G SCI. 22. 269 
IT.S. 663. 70 I^.Ed. 413—John.son v. 
U.S., C.C.A.Ala . 4 F.2d 102—Peti¬ 
tion of make. nCN.y., 285 F. 391 
—The (''hapman Urol hers, C.C.A.N 
Y., 282 F. 247—The Welsh, C.C A. 
N.y. 276 F. 912—The City of Bal¬ 
timore. D.C.Ald., 275 F. 4 90, attlrin- 
ed. C.C.A., 282 F. 4 90 -The Coamo, 
C.C.A.N.Y., 267 F. 686—Common¬ 

wealth & Dominion Line v. S(‘a- 
hoard Transp. t''o., D.C.Ma.ss., 258 
F. 707, vacated 275 F. 617—The 
l*iedmont. Mass. 242 F. 385, 155 C 
C.A. 161—The 1*. U. U. No. 32. N. 
y., 240 F. 118, 153 C.C.A. 154—Del¬ 
aware. Lj. & W. R. Co. V. Central R 
Co. of New Jersey, N.Y., 238 F. 
560, 151 C.C A. 496—The John 

Rukk(\ N.y, 234 F. 861. 148 r.(\A. 
459—The Mi-rccr, N.Y., 234 F. 259, 
148 CC.A. 161. 

94 . U.S.—The Coastwise. C.C.A.N Y.. 

68 F.2d 720—The K'72S9, D.C.N.Y . 
60 F.2d 1072—The Governor AVar- 
fleld, D.C.N.Y., 39 F.2d 926. affirm¬ 
ed, C.C.A., Arundel Corporation v. 
The Socony No. 6. 48 F.2d 1069— 
The Frederick II.. DC.N.Y., 4 P. 
Supp 593—The Chemung, D.C.N.Y., 
262 F. 887. 

Disparity in deerreea of neKllpcnoe 
as affectInx division of dainaKTes 
see infra § 186. 

NejfllKence contributory but not con¬ 
temporaneous as affecting division 
of damages see infra fi 186. 

•5. U.S.—The Drayton Thurston, D. 
C.N.Y., 4 F.Supp. 68. 

96L U.S.—The Hornby Castle, C.C. 


A.Ti'X., 30 F2d 675, reversing, D. 

C. 26 F.2d 378—The Berkley, D.C. 
Va., 271 F. 3.5—The City of Erie. 
DCChio. 250 F. 259. 

11 C.J. p 1157 note 17. 

Speed in fog or thick weather sec su¬ 
pra §(> 120-122, 124. 

97. U.S.—The Shady Side. DC.N.Y., 

93 F. 507—North Shore Staten Is¬ 
land Ferry t^>. v The TIuguenots, 

D. C.N.Y., 18 F.Cas.No.l 0.323. 

Ferry boats are not except »*d from 

the rule.—The Howard, D.C.N.Y., 30 
F. 280. 

Navigation in apjiroaehing or enter¬ 
ing slips geiie^rally see infra § 
147 a. 

96. U.S.—The Harry, CC.A.N.Y., 67 

F.2d 184—The No. 310, DC.N.Y., 5 
F.Supp. 565. 

11 C.J. p 1158 note 19. 

Navigation of vessel in leaving slip 
generaJly see infra D 147, b. 

99. U.S.—The John H Sturln, Conn., 
122 F 236. 58 C.C A. 600, certiorari 
denied 23 S Ct. 854. 190 U.S. 659. 
47 L.Ed. 1184. 

11 C.J. p 1158 note 20. 

1. U.S.—The Drayton Thurston, D. 
C.N.Y, 4 F.Supp. 58, 60, quoting 
Oorpns Juris. 

11 C.J. p 1158 note 21. 

2. U.S.—The Gt'zina, C.CA.Va.. 89 
F.2d 300—The El Sol, D.C.N.Y., 45 
F.2d 852, affirmed, C.C.A., Southern 
Pac. Co.. V. U. S., 72 F.2d 212—The 
Ada O, D.C.Tex., 27 F 2d 906—The 
Walter A. Luckcnbach, D.C.Cal., 4 
F.2d 551, inodihed on other grounds. 
C.C.A, 14 F.2d 100, certiorari de¬ 
nied Luckenbach S. S. Co. v. Union 
Oil Co., 47 S.Ct. 335, 273 U.S. 741. 
71 L.Ed. 868—The Drayton Thurs¬ 
ton, D.C.N.Y., 4 F.Supp. 68—The 
Providence, D.C.R.I., 282 P. 658— 
The Pemaquid, D.C.Me., 255 F. 709, 
reversed on other grounds, C.C.A., 
288 F. 666. 


Partleuilar spssds bold •zsessiTS 

(1) Pull speed in nighttime on 
wrong course.—The Nome, C.C.A.Ija., 
59 F.2d 145. 

(2) Seven miles per hour in crowd¬ 
ed harbor.—The George H. Jones, C. 
C.A.N.Y., 27 P.2d 665, certiorari de¬ 
nied Soci^it6 Anonyme d'Armement 
d’Industne Et De Commerce v. James 
McWilliams Blue Line. 49 S.Ct. 83, 
278 U.S 649, 73 L.Ed. 661. 

(3) Twelve knots an hour by a 
steamer passing down Elizabeth Riv¬ 
er at Norfolk at night.—The David¬ 
son, D.C.Va., 244 F. 480, affirmed The 
Gaston, 251 F. 887, 164 C.C.A. 103. 

(4) Thirle(‘n to fifteen knots per 
hour, by large passenger vess('l, 
down stream on clear night in New 
York Harbor.—The Paris, D.C.N.Y., 
37 F.2d 734, affirmed, C.C.A., 44 F.2d 
1018. 

(5) Fifteen miles an hour by a 
yacht, in the Harlem River, in the 
midst of eonllned and dangerous wa¬ 
ters, around a point which obscured 
the view of other vessels.—The 
Hokendaqua, N.Y., 251 P. 662, 163 C. 
C.A. 556. 

11 C.J. p 1167 note 17 [c]. 

Particular apoeds bald not azoeailva 

Eight miles per hour by steamship 
proceeding down North River eight 
hundred feet off Manhattan pier 
ends.—The N. Y. Central No. 31, D.C. 
N.Y., 11 F.Supp. 1003, modified on 
other grounds, C.C.A., Clyde Mallory 
Lines v. New York Cent. R. Co., 83 
F.2d 168—11 C.J. p 1167 note 17 [d]. 

Mecklaaa apaad 

Action of motor boat owner In 
driving boat through darkness at 
speed at which he was unable to dis¬ 
tinguish canoe until he was within 
ten or fifteen feet of canoe, was more 
than negligent and showed reckless 
disregard for rights of others on riv¬ 
er.—Pelge V. Hurley. aC.A.Ky., 69 
F.2d 676. 
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navigating broad river channels are .not required 
to go at slow speed to avoid collision with another 
vessel, where a collision could ensue only from a 
reckless disregard of the rules of navigation as 
well as of the dictates of common sense and, on 
the other hand, it cannot be said to be good seaman¬ 
ship so to reduce the speed of a vessel before en¬ 
tering a bend that she will not steer.^ 

Suction and S7vcll. A vessel is resjjonsible for 
the effect of excessive speed, not only when it 
causes an actual collision, but also if the result is 
to raise a swell causing another vessel to sink or to 
strike against a third alongside of which she is 
moored.*'’ A steamboat is in fault in passing by a 
tow or vessel moored in a narrow channel at such 
speed or so near as to create an unusual suction 
and swell beyond the power of ordinary tows or 
vessels, as ordinarily moored, to withstand,® pro¬ 
vided the tow is so made up and managed, and ves¬ 
sels along the dock or at anchor are so moored or 
trimmed, as to meet the contingency of being passed 
by other vessels in the ordinary manner.'^ So, also, 
a vessel is not bound as matter of law, under all 
circumstances, to proceed at such a rate of speed 
as to avoid all danger to other vessels from her 
swells;® and if the swell and suction created by 
the passing vessel are those to be expected in the 
ordinary navigation of a rapid vessel, which is man¬ 
aged with prudence and constructed and equipped 
in a suitable manner, and if the passing vessel has 


no reason to apprehend that she will do an injury, 
and a vessel is injured thereby, the passing vessel 
is not responsible.® 

Sheering or causing sheer. A vessel should not 
go at excessive speed in a place where she is liable 
to meet a cross current,^® or where there is ri.sk 
of her smelling the ground so as to prevent her 
from answering her helm with promptness,or 
risk of her sheering, ^ 2 which may render her un¬ 
able to avoid collision with other craft; nor should 
she pass others so near or at such speed that her 
suction may cause them to sheer out of their 
course.^® 

Excuse for excessive speed. It is no excuse for 
excessive speed that the ship was carrying mails^^ 
or passengers,^® and running regularly on schedule 
time on an established route. However, the emer¬ 
gency of fire and the necessity of speed are ele¬ 
ments to be considered in determining the question 
of negligence in navigation on the part of a fire- 
boat.l® 

Statutes and regulations. In certain rivers and 
harbors the rate of speed is limited by local stat¬ 
utes or regulations,which are valid and enforce¬ 
able in the absence of inconsistent federal legis¬ 
lation and a vessel violating such regulations is 
liable if the violation contributes to cause the col- 
lision.i® A statute, however, imposing a penalty 


3. IT.S.—Thf* Atlantic City, N.J., 
143 P. 451. 74 CC.A. 5Sr». 

4 . U.S.—The Adii O. D C Tex.. 27 P 
2d 90(;. 

5. U.S.—The K1 Mundo, 

41 P.2d 291—The Robert Pulton, 
C.C.A.N.y, 10 P2d 424. 

11 C.J. p 1158 note 25. 

Suction and swell caused hv overtak¬ 
ing: vessel si‘e supra § 57. 

«. IJ.S.—The Maryland, D.C.Va.. 182 
F. 829. 

11 C.J p 1158 note 26. 

7. II.S.—L.a Savoie, D.C.N.Y.. 157 F. 
312. 

11 C.J. p 1158 note 27. 

8 . U.S.—The City of Cleveland. D.C. 
Mich.. 50 P. 729. 

11 C.J. p 1159 note 28. 

8 . II.S.—The Daniel Drew. C.C.N. 
Y., 6 P.Ca.s.No.3,565, 13 Blatchf. 
523. 

3>ainaff« dna to Improper mooring 

Steamer, when operated in reason¬ 
ably careful and customary manner, 
was not liable for damagre caused to 
l>oat by swells from steamer, where 
damage was due to unseaworthy 
manner in which boat was moored.— 
The Jim and Bill. D.C.N.Y., 4 F.Supp. 
266. 


10. ITS—The Rrllannia, N.Y.. II 
S.Ct. 795, 153 IT.S. 130, 38 L Kd. 
660—Occidental, etc., SS. Co. v. 
Smith. Cal.. 74 P. 261, 20 C.C.A 
419 

11. IT.S.—The Saratoga. I>.C Pa., 180 
P. 020—The CnIdy, D.C.Md., 123 P. 
802. affirmed 153 P. 837. 83 C.C.A. 
19 The Blenheim, D C.Mass., 14 
P. 797, affirmed. C.C., 17 P. 608. 

12. US.—The Howard Reeder. Md., 
207 F. 929, 125 CC.A. 377, revers¬ 
ing, D.C., The Columbia, 195 P. 
1000. 

13. IT.S.—The Caldy, D.C.Md., 123 P. 
802, affirmed 153 F. 837, 83 C.C.A. 
19. 

11 C.J. p 1159 note 33. 

Sheering caused by overtaking ves¬ 
sel see supra $ 57. 

14b U.S.—Rogers v. The St. Charles, 
La.. 19 How. 108. 15 L Ed. 563. 

11 C.J. p 1169 note 34. 

15b U.S.—The Bellingham. D.C. 

Wash.. 138 F. 619. 

10. IT.S.—Texas Co. v. City of New 
York, C.C.A.N.Y.. 290 F. 382. 

17. U.S.—The Wolsum, C.C.A.Canal 
Zone, 14 F.2d 371. 

11 C.J. p 1159 note 36. 
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New York etotute forbids a speed 
of more than eight miles an hour be¬ 
tween the Battery and Corlear’s 
Hook.—The Terminal, DC.N.Y., 290 
F. 5.33, affirmed, C.C.A., Rock 1 Master 
Mfg. Co. v. Davis, 4 P 2d 1022—The 
Plymouth. C.C.A.N.Y., 271 P. 461—11 
(\J. p 1159 note 36 laj (1). 

Za Canal Bona 

Inland Navigation Rules, rule 101, 
applicable to the Panama Canal and 
approaches by executive order under 
the Panama Canal Act, Comp.St. S 
10041, forbidding vessels from "en¬ 
tering or leaving port" at a speed 
exceeding six miles an hour, is not 
applicable to a vessel in Lima Bay 
after it has discharged its pilot and 
is proc€^Gding to sea along a dredged 
channel toward an entrance between 
breakwatefs, in view of rules 12 and 
16 relating to taking on and employ¬ 
ing pilots, ond there is no presump¬ 
tion of negligence in maintaining a 
speed of seven knots an hour.—The 
Wolsum. C.C.A.Canal Zone, 14 F.2d 
371. 

la U.S.—Southern R. Co. v. U. 8., 

45 Ct.Cl. 322. 

19. IT.S.—The Terminal, D.C.N.Y., 

290 F. 533, affirmed, C.C.A., Rock 
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for running at a speed exceeding a certain rate 
per hour does not necessarily render a less rate of 
speed prudent.^® Under the Rules for the Great 
Lakes, rule No. 25, 33 U.S.C.A. § 290, steam ves¬ 
sels proceeding in opposite directions and about to 
meet in channels less than five hundred feet in 
width, shall both be slowed down to moderate speed 
according to the circumstances; and the Rules for 
St. Mary’s River, rules Nos. 1, 4, 5, promulgated by 
the secretary of the treasury pursuant to Act Febr. 
8, 1895 c 64, § 1, limit the rates of speed at which 
a vessel may move under prescribed conditions .21 

"'Speed/* as used in a statute limiting a vessel’s 
speed to so many miles an hour, means speed over 
the ground, including the speed of the tide .22 

§ 129. -Vessels Launched or Sliding 

from Ways 

In launching a veaael, or In cate of a veatel sliding 
from Its ways, extraordinary care and caution must be 
exercised to prevent damage to other vessels In the 
harbor. 

The launching of a vessel being an extraordinary 
and unusual proceeding, the builder is required to 
take extraordinary care and exercise the highest 
caution to prevent damage to other vessels an¬ 
chored in or navigating the harbor.^* Reasonable 
notice must be given, and it is the duty of the 
builder to warn all vessels anchored near the launch 
or vessels navigating in such waters.^^ 

Marine ways. Where a vessel hauled out on 
marine ways for repairs breaks loose, and sliding 
down into the water comes into collision with an¬ 
other vessel, the same principles goveim as in the 
case of a collision between vessels navigating the 
river.25 


§ 130. Narrow Channel Navigation 

A vessel navigating a narrow channel must move 
with caution and vigilance, and comply with the rules 
and regulations applicable to such channels. 

As will be noted in succeeding sections, a vessel 
navigating a narrow channel must move with cau¬ 
tion and vigilance to avoid unnecessarily obstruct¬ 
ing, or colliding with, other vessels; and must 
comply with the rules and regulations applicable to 
the navigation of such channels, such as the rule 
requiring a vessel to keep to the starboard side of 
the channel, as explained infra § 133 b. 

A vessel of light draft has no right to proceed 
in a channel restricted by regulation to the use of 
vessels of a greater draft.26 

§ 131. - Fairway and Channel Defined 

“Fairway” and “narrow channel” have been de¬ 
fined in § 2 of this title. 

§ 132. - Obstructing Channel 

Ab affecting fault for a collieion, a narrow channel 
ahould not be unnecessarily obstructed by one vessel so 
aa to Interfere with or prevent the passage of other 
vessels. 

Every vessel has an equal right to the reasonable 
use of public navigable waters, as announced in the 
title Navigable Waters § 20, 45 C.J. p 444 note 71, 
and, as affecting fault or liability for a collision, a 
narrow channel should not be unnecessarily obstruct¬ 
ed by one vessel, so as to interfere with or prevent, 
even temporarily, the passage of other vessels.27 A 
tug may be at fault in obstructing a channel with 
a long and unwieldy tow,28 and a vessel working 


Plaster Mfg. Co. v. Davis. 4 P.2d 
1022—The Plymouth, C.C.A.N.Y.. 
271 P. 461. 

11 C.J. p 1150 note 88. 

20l U.S.—Greenman v. The Narra- 
gansett. D.C.N.Y., 4 F. 244. 

21. U.S.—North Star, N.Y., 151 F. 
168, 80 C.C.A. 536—The North Star, 
D.C.N.Y., 108 P. 436. 

22. U.S.—The Terminal, D.C.N.Y.. 
290 P. 533, affirmed, C.C.A., Rock 
Plaster Mfg. Co. v. Davis, 4 F.2d 
1022—The Plymouth, C.C.A.N.y.. 
271 P. 461. 

11 C.J. p 1159 note 36 [b]. 

Speed over the ground in fog or thick 
weather see supra 9 121. 

23. U.S.—Malster v. Humphreys, C. 
C.Md., 3 F. 535, 6 Hughes 180. 

11 C.J. p 1159 note 42. 

24. U.S.—Malster v. Humphreys, su¬ 
pra. 

11 C.J. p 1169 notes 43. 44. 


2Bb U.S.—Baker v. Power, D.C.Mich., 
14 F. 483. 

11 C.J. p 1159 note 46. 

23. U.S.—The Hans Maersk, C.C.A. 

Va., 87 P.2d 193. 

Begnlatlon of soorotary of war 

As respects liability for collision 
under rule promulgated by secretary 
of war that use and navigation of 
channel was restricted to vessels of 
twenty feet draft or greater, vessel 
drawing only seven feet forward and 
sixteen feet aft at time of navigating 
channel is without right to proceed 
in such channel, notwithstanding 
that when loaded vessel had draft 
of twenty-five and one-tenth feet.— 
The Hans Maersk, supra. 

27. U.S.—St. Louis, etc., Transp. Co. 
V. U. S.. 33 Ct.Cl. 251, affirmed 22 
S.Ct. 350. 184 U.S. 247. 46 L.Ed. 
620—The Berkley, D.C.Va., 271 P. 
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36—^The Jamestown, D.C.Va., 114 
F. 593. 

11 C.J. p 1141 note 37. 

Bteamship aachoriiig ia bay be¬ 
cause of heavy fog and struck by an¬ 
other steamship was at fault In an¬ 
choring in channel, thus obstructing 
navigation.—The Quirigua, D.C.N.Y., 
17 F.Supp. 311. 

Duty to remove wrecks constituting 
obstructions see the C.J.S. title 
Navigable Waters 9 28, also 45 C.J. 
p 471 notes 27-38. 

Vessel moored at pier as obstruction 
see supra 9 89. 

Vessels as obstruction to navigation 
generally see the C.J.S. title Nav¬ 
igable Waters 9 44, also 46 C.J. p 
470 note 8-p 471 note 25. 

28. U.S.—The Prudence, Va., 204 P. 
66. 122 C.C.A. 380, affirming, D.C., 
197 P. 479. 

11 C.J. p 1141 note 38. 
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at another vessel aground in a narrow channel must 
give way to permit approaching vessels to pass.29 
A vessel using a warp across a channel must watch 
for the approach of other vessels and be ready to 
lower it to permit them to pass as explained supra 
§ 89. 

A vessel, however, even while obstructing nav¬ 
igation, docs not, for the purpose of a civil suit, 
become an outlaw, and other vessels must exercise 
care for her safety according to the circumstanc¬ 
es but the duty to exercise such care does not re¬ 
quire insuring the safety of the obstructing vessel, 
and the carelessness or obstinacy of her navigators 
is a circumstance to be considered in determining 
such care.3i A tug with a steamer lying dead 
across a channel, on accepting the passing signal of 
another vessel has the duty only of preventing any 
change in the position of the steamer which would 
interfere with the maneuver, and is under no duty to 
warn such vessel of a tug approaching from another 

ilirection.32 

Rafts. The public has the right to float logs in 
rafts on navigable streams, as announced in the C. 
J.S. title Logs and Logging § 46, also 38 C.J. p 203 
notes 82, 83; but such right must be exercised with 


due regard to the rights of others and to the general 
usages and customs of navigation and commerce on 
such waters,33 and extreme caution must be exercis¬ 
ed to keep the raft out of the path of other ves- 
sels.34 A raft may be at fault, as an unlawful ob¬ 
struction, where it has been broken and has become 
unmanageable,35 but this is not the case with a raft 
that has accidentally gone aground.3® 

§ 133. — Precautions Necessary 

a. In general 

b. Starboard-side rule 

c. Duty to wait until vessel has passed 

a. In General 

In exercising care to avoid a coiiision In navigating 
a narrow channel, a vessel should proceed with easy 
and cautious movements, and take into consideration 
ail contingencies of the navigation. 

In exercising care to avoid a collision, easy and 
cautious movements are the rule in the navigation 
of narrow channels,37 especially on the part of a 
tug encumbered with a tow,38 and of a steam vessel 
colliding with a tug and tow.39 A vessel should 
not attempt to pass another unless it is apparent 
that she can do so without injury,^® nor should two 


29. TT.S.— The Cherokee, D.C.Ohlo, 15 
F. 119. 

11 C.J. p 1141 note 39. 

30. U.S.—The I.iady of Gaspe, C.C.A. 
N.T., 276 P. 900—The Westerniand, 

D.C.N.Y., 24 P. 703. 

Recovery not dependent on permit to 
do work 

Recovery in a common-law action 
for daniuf^:(*s oeca,sit)ried by collision 
with plaintiff’s scows on a naviKablc 
slreB.m where plaint iff was doing cer¬ 
tain work Is not dependent on the 
existence of an authorized permit 
from the secretary of war to plain¬ 
tiff to do such work, but re.sta on the 
failure of defendant to u.se reason¬ 
able and ordinary care, In navigating 
the colliding vessel.—Phienix Constr. 
Co. V. Cornell Steam boot Co., 103 N. 

E. 891, 210 N.Y. 113, affirmed 131 N. 
Y.S. 1138, 146 App.Div. 951, and af¬ 
firmed 34 S.Ct. 701. 233 U.S. 693, 58 
U.Ed. 1046. 

Steamship aiding grounded tow In 
narrow channel 

A steamship working in a narrow 
channel trying to float another ves¬ 
sel which has gone aground is not 
subject to the objection that it is 
obstructing the channel in violation 
of the federal statutes, even though 
it involves the temporary obstruction 
of the channel; and another vessel is 
in fault for a collision in attempt¬ 
ing to pass, in the absence of an 
agreement.—The Waverley, D.C.N.Y., 
155 F. 436. 


31. U.S.—The Lady of Gaspe, C.C.A. 
N.Y., 276 P. 900. 

32. U.S.—Southern Pac. Co. v. Hag- 
lund, Cal., 48 S.Ct. 610, 277 US 
304, 72 L.Ed. 892. affirming, C.C.A., 
Southern Pac. Co. v. Moore Ship¬ 
building Co., 19 F.2d 878, certiorari 
granted 48 S.Ct. 116, 275 TT.S. 617, 
72 Tj Ed. 402, and Southern I’ac. Co. 
V. Haglund, 48 S.Ct. 115, 275 U.S. 
617. 72 L.Ed. 402. 

за. U.S.—The Bayonne, D.C.Pa., 12S 
P. 288—The Athabasca, D.C.Mich., 
45 P. 651. 

34. U.S.—Hall v. Chi.sholm, Mich., 
117 F. 807, 55 C.C.A. 31. 

35. U.S. —Benham v. The Niagara, 
D.C.Ohio, 44 F. 775. 

зб. U.S.—The Mary. D.C.Ala., 123 

F. 609. 

37. U.S.—The Walter D. Noyes, D. 

C. Va., 275 F. 690—The Davidson, 

D. C.Va., 244 F. 480, affirmed The 
Gaston, 251 F. 887. 164 C.C.A. 103 

11 C.J. p 1141 note 47. 

Fault of submarine 
Collision in a fog in the channel 
leading into President Roads between 
passenger steamer and government 
submarine was due to fault of the 
submarine in proceeding on wrong 
side of the channel, in violation of 
the Inland Rules art 25, Comp.St. 6§ 
7889, 7899.—Nantasket Beach Steam¬ 
boat Co. V. U. S., D.C.Mass.. 292 F. 
389. 

36. U.S.—The Kinetic, C.C.A.N.J., 40 
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F.2d 258—The N. Y. Central No. 31. 
D.C.N.Y., 11 F.Supp. 1003, modined 
on other grounds, C.C A., Clyde 
Mallory Lines v. New York Cent. 
R. Co., 83 F.2d 158- The Barclay, 
D.C.N.Y., 9 F.Supp. 480—The Cres¬ 
cent, D.C.N.Y., 290 F. 245. 

11 C.J. p 1075 note 24, p 1142 note 
48. 

Degree of care generally required of: 
Tow see supra fi 62. 

Tug see suiira § 61. 

39. TT.S.—Clyde-Mallory Lines v. 
New York Cent. H. Co., C.C.A.N.Y., 
83 F.2d 158, modifying, D.C., The 
N Y. Central No. 31, 11 F.Supp. 
1003—James MeWlll lams Blue Line 
V. New York & Cuba Mail S. S. Co., 
DC.N.Y., 43 F.2d 586—The George 
If. Jones. C.C.A.N.Y., 27 F.2d 665, 
certiorari denied Socif't^^ Anonyme 
d’Armement d’lndustrie Et De 
Commerce v. James McWilliams 
Blue Line, 49 S.Ct. 83. 278 U.S. 
649, 73 L.Ed. 561. 

More than ordinary caution to 

avoid a collision should be used by 
a steamer where a cumiiersorne and 
unwieldy tow is being carried toward 
it by a strong tide.—.Tames McWil¬ 
liams Blue Line v. New York & Cuba 
Mall S. S. Co.. D.C.N.Y., 43 F.2d 686. 
Duty of steamer as to tug and tow 
generally see supra S 63. 

40. U.S.—Southern Pac. Co. v. U. S., 

C. C.A.N.y. 72 F.2d 212, affirming, 

D. C. The El Sol, 45 F.2d 862—The 
Barclay, D.C.N.Y., 9 F.Supp. 480— 
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vessels attempt to proceed abreast in a narrow chan- 

ncl.^i 

A vessel is bound to take into consideration all 
continj 2 fencies of the navigation in the channel,^" 
the liability to sheer^^ and the effect of the tule;^^ 
and must exercise care in discharging her duty, as 
heretofore stated, in regard to lights, supra §8 93- 
102; signals, sujira §§ 103-106; lookouts, supra §§ 
107-110; and as to navigating in fog or thick 
weather, siijira §§ 111-126. She must he ready to 
slacken speed and to stop and reverse, if necessary, 
when danger of a collision becomes apparent.^^ Al¬ 
though it is ordinarily imperative to stop and hack 
when faced with a wrong proposal by an approach¬ 
ing vessel, it is not always necessary to do so.^® 

A vessel has no right to initiate a dangerous 
maneuver which she cannot execute, or to abandon 
it if it is capable of fulfillment.^'^ If she enters in¬ 
to a passing agreement with another vessel she 
must conduct herself with care to keep the agree¬ 


ment and while she should not assent to the pro¬ 
posal of another vessel for a dangerous maneuver, 
yet if she docs so she must participate in the ma¬ 
neuver by giving the other ample room,^® and by 
maintaining proper steerageway.-'*^^ A vessel chang¬ 
ing her course to cross a narrow and much fre¬ 
quented channel for the puri)osc of coming to an¬ 
chor must observe great care in executing the ma- 
neuver.51 

b. Starboard-Side Rule 

Under the starboard-side rule, a steam vessel In a 
narrow channel must keep to the side of the fairway or 
mid-channei which lies on the starboard side of such ves¬ 
sel, except when it is not safe and practicable to do so. 

Under the early rule of the maritime law, as 
well as under the present International Rules, art 
25, 33 U.S.C.A. § 110, and the present Inland Rules, 
art 25, 33 U.S.C.A. § 210, in narrow channels ev¬ 
ery steam vessel must, when it is safe and prac¬ 
ticable, keep to that side of the fairway or mid- 


The Hampden, D.C Ga., 267 P. 464, 
afllrmod, C.C.A., 276 P. 399—The 
Samurinda, Md., 244 P. 744, 157 C. 
C.A. 192, affirming, D.C., The Bran¬ 
don, 237 P. 252. 

11 C.J. p 1142 note 49. 

Must respect overtaken vessel’s 
rights 

One vos.^el, overtaking another In 
a narrow channel, is hound to re¬ 
spect the rights and po.sition of the 
other, unless the other <*ilher vio¬ 
lated some rule of navigation her¬ 
self, and thereby caused the colli¬ 
sion. or in some way led the over¬ 
taking vessel into a tnij)—The Rn- 
ergetic. P.C.N.Y., 297 P. 670, ntririn- 
ed, C.C.A., 297 P. 673. 

Duty of overtaking vessel in general 
sec supra § 57. 

41. U.S.—^linnesota SS. Co. v. Tjc- 
high Valley Transp. Co., Mich., 129 
P. 22, 63 C.C.A. 072, certiorari de¬ 
nied 25 S CM. 793. 195 U.S. 636, 49 
Ij.Kd. 355. 

11 C.J. p 1142 note 50. 

Navigation in Hell Gate see infra S 
142. 

42. U.S.—Judd Linseed, etc.. Oil Co. 
v. The Java, C C Mass., 13 P.Cas. 
No.7,659, Holmes 15, revor.sed on 
other grounds The Java. 14 Wall. 
189, 20 L.Ed. 834. 

43. U.S —The Am bridge, C^C.A.Va., 

42 P.2d 971—The IMeiades. C.C.A. 
N.y., 9 P.2d 804, reversing, D.(\, 
6 F.2d 834, certiorari denied Luek- 
enhach S. S. Co. v. U. S.. 46 S.Ct. 
471. 270 U.S. 662. 70 L.Ed. 787— 
The Bilbstir, C.C.A.N.Y., 6 P.2d 

954. 

11 C.J. p 1142 note 52. 

44. U.S.—Charles Warner Co. v. In¬ 
dependent Pier Co., Pa.. 49 S.Ct. 45, 
278 U.S. 85, 73 L.Ed. 195, reversing. 


C.C.A., Independent I’ier Co. v. 
Charles Warner Co, 20 P.2d 111, 
certiorari granted Charles Warner 
Co. V. Independent Pier Co., 48 S. 
Ct. 204, 275 U.S. 521, 72 L.Ed. 405— 
James McWilliams Blue Line v. 
New York & Cuba Mail S. S. Co., D. 
C.N.Y., 43 F.2d 586—The Pleiades, 
C C A.N.Y., 9 F.2d 804, reversing, D 
C., 5 F.2d 834, certiorari denied 
Luckcnbach S. S. Co. v. U. S., 46 S 
Ct. 471, 270 U.S. 662, 70 L.Ed. 787. 
11 C.J. p 1142 note 63. 

Tide M BO ezcBse 
That the tide carried a dredge into 
the pathway of an approaching ves¬ 
sel is no jusliflcation for its presence 
there, where no sudden, unforpse<*n, 
inevitable eause has ari.sen by reason 
of the tide, which is of no unusual 
character, and the dredge which had 
been there for some time knew the 
strength and set of the tide, knew 
the power or lack of power of her 
engines and steering means, and how 
she responded or failed to respond in 
handling.—The Harding Highway, C. 
C.APa., 53 P.2d 938. 

45. U.S.—The Deutschland. C.C.A.N. 

Y., 90 F.2d 454, affirming. D.C., 14 
F.Supp. 282—Southern Pac. Co. v. 
IT. S.. C.C.A.N.Y., 72 F.2d 212, af¬ 
firming, D.C., The El Sol, 45 F.2d 
852—Marshall Field & Co. v. U. S . 
C.CA.N.Y., 48 P.2d 763—James Mc¬ 
Williams Blue Line v. New York & 
Cuba Mall S. S. Co., D.C.N.Y., 43 
F.2d 586—The District of Colum¬ 
bia. D.C.Va., 9 F.Supp. 487, affirm¬ 
ed. C.C.A., 74 F.2d 977, 103 A.L.R. 
768, certiorari denied Norfolk & 
Washington, D.C., Steamboat Co. v. 
U. S., 56 S.Ct. 657, 295 U.S. 746, 79 
L.Ed. 1691—The Newburgh, C.C.A. 
N.Y., 273 P. 436. 

11 C.J. p 1142 note 54. 
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46. U.S.—The San Simeon, C.C.A.N. 
Y., 63 F.2d 798, affirming, D.C., 1 
F.Supp. 506 and certiorari denied 
Pacific Atlantic S. S. Co. v. Moore- 
mack Gulf Lines, 54 S.Ct. 61, 290 
U.S. 643, 78 L.Ed. 558. 

47. U.S.—The El Valle, C.C.A.N.Y.. 
25 P.2d 619. 

Xb KouBtoB Ship ChaBBel, It is 

regarded safer for a steamer to be 
aided by tugs in navigating the chan¬ 
nel, and if she elects to proceed un¬ 
der her own steam, she assumes the 
ri.sks Incident to the customary 
method of passing.—The Giove, C.C. 
A.Tex., 27 F.2d 331. 

48L U.S.—The Ada O. D.C.Tex., 27 

P.2d 906. 

Care 1 b keeplBff agreeaieBt for 
paaeage 

Where the channel is not only very 
narrow, but very difficult to negoti¬ 
ate, it la imperative that a vessel, 
deliberately undertaking by passing 
signal.s to accomplish a maneuver in, 
or in the vicinity of, such passing 
point, shall conduct itself with care 
to keep the agreement.—The Ada O, 
supra. 

49. U.S.—Southern Pac. Co. v. Moore 
Shipbuilding Co., C.C.A.Cal., 19 F. 
2d 878, certiorari granted 48 S.Ct. 
115, 276 U.S. 617, 72 L.Ed. 402, and 
Southern Pac. Co. v. Haglund, 48 
S.Ct. 115, 276 U.S. 517, 72 L.Ed. 
402, affirmed 48 S.Ct. 610, 277 U.S. 
304, 72 L.Ed. 892—The Canisteo, 
D.C.N.Y., 47 F. 908. 

sa U.S.—The Ada O, D.C.Tex., 27 
F.2d 906. 

51. IT. S.— The Henry Clay, D.C.Pa., 
72 F. 1021. 
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channel which lies on the starboard side of such 
vessel.This narrow-channel rule is a normal and 
proper navij^alicMi riile*'*'^ for meetinjj vessels.*'*'^ It 
is rif^fidly enforced/’^ and generally supersedes all 
prior rules and local customs,®® and is generally ap¬ 
plicable to harbors and other navigable coast waters 
communicating with the ocean.®’^ The rule applies 
to towing tugs as well as other steam vessels,®® to 
vessels entering and leaving the entrance to a nar¬ 
row channel,®® and to navigation in darkness or 
fog as well as in clear daylight, although the dark¬ 
ness or fog may affect the question of safety and 
practicability.®® The rule, however, has no appli¬ 


cation to vessels going from one part of a harbor to 
another,®! or to anchorage grounds,®® or to vessels 
converging from different channels,®® or to vessels 
of such light draft that they can safely navigate any 
part of the channel,®^ or to vessels proceeding on 
parallel courses, sufficiently far apart to permit 
them, without a material change in course, to pass 
safely;®® nor does it apply to bodies of water nav¬ 
igated up and down in opposite directions, such as 
harbor waters with piers on each side, where the 
necessities of commerce require navigation in every 
conceivable direction,®® or to the waters connecting 
the Great Lakes,®'^ or to waters governed by local 


62. U.S.--Thc Portchf^ster. C.C.A.N 
Y.. 94 P.2d 644—The W. L.. Steed. 
C.C.A.N.y., 79 F.2d a. certiorari de¬ 
nied .John K. Moore Co. v. Pan 
American I'etrolcum & Transport 
Co.. 56 S.Ct. 600. 297 U.S. 708. 80 
I^.Ed. 995, and Pan American Pe¬ 
troleum & Transport Co. v. The 
MarKarel A. Moran, 66 S.Ct. BOO. 
297 IT.S. 708, 80 L.Ed. 995—South¬ 
ern Pac. Co. V. U. S.. CC.A.N.Y., 
72 P.2d 212, afflrmln#?. DC., The K1 
Sol. 4.5 P.2d 852—Th<‘ liauritless, 
CCA.N.Y.. 3 P.2d 529—The Kln- 
tawa, n.(\Wash.. 266 P. 120. 

11 (\J, p 1142 note 67. 

"The narrow channel rule has its 
advantages and disadvantages, and 
the al'm of the courts is to uppl.v it 
to W’uters where the advantages pre¬ 
ponderate. Wqiere navigation is <'on- 
strieted into a stream of trafll<‘, it is, 
generally .speaking, advi.sable to ap- 
j>ly the rule."—Commonwealth & 
Dominion Dine v. Seaboard Transp. 
Co, D.C Ma.ss., 268 F. 707, vacated 
275 P. 617. 

53. P.S.—The Bilb.ster, C.C.A.N.Y., 

6 P.2d 954. 

64. IT.S--Tho Belleville. C.C.A.N.Y.. 
92 F.2d 433. 

55. TT.S.—Marshall Field & Co. v. U. 

S., C.C.A.N.Y., 48 P.2d 763. 

They may aot pass right to right 
if any change of helm is nece.ssary. 
—The Belleville, C.C.A.N.Y., 92 P.2d 
433. 

56. U.S.—The Michael Tracy, C.C.A. 
N.Y., 43 F.2d 966, reversing, D.C., 
40 P.2d 70, and certiorari denied M. 
& J. Tracy Inc. v. Northwestern 
Fire & Marine Ins. Co., 51 S.Ct. 
180, 282 U.S. 895, 75 L.Ed. 789— 
The Nassau, C.C.A.N.Y., 85 F.2d 
709—Lehigh Coal & Navigation Co. 
V. Compagnie Generale Transatlan- 
tique. C.C.A.N.Y., 12 F.2d 337. 

11 C.J. p 1143 note 68. 

Castom aot Jnatiliahlo 
A custom of vessels passing east¬ 
ward through the channel between 
Throgg’s Neck and Wlllet's Point to 
keep to the port side of the channel 
is not Justitlable, and does not afford 

15 C.J.S.-10 


any valid excuse for violation of the 
starboard-side rule.—The Hokendau- 
qua. D.C.N.Y., 270 P. 270, affirmed, C. 

C. A.. 270 F. 273. 

57. U.S—The Eastern Glade, D.C.N. 

T.. 20 F.Supp. 373. 

11 C.J. p 1143 note 59. 

Rale has heea held applicable to 

(1) Ambro.se Channel, in New York 
harbor.—Marshall Field & Co. v. U. 
S.. C.C.A.N.Y. 48 F2d 763—The Mun- 
aires, C.C.A.N Y.. 1 F.2d 13. 

(2) Bay Ridge <*haniiel.—The Sif, 

D. C.N.Y., 244 F. 261, reversed on 
otlier grounds, C.C A., 266 F. 166. 

(3) Buttermilk Channel. — The 
Dauntless, C C.A.N.Y., 3 F.2d 529. 

(4) The channel between Throgg’s 
Ne<‘k and Willet’s Point.—The llok- 
ondauqua, D.<.\N.Y., 270 F. 270, af- 
nrmed, C.C.A., 270 F. 273. 

(5) Vineyard Sound, at a point, 
where, as delimited by the red sec¬ 
tors, it is about seven-eighths of a 
mile "Wide. —Commonwealth & Do¬ 
minion Line v. Seaboard Transp. Co., 
D.C.Mass., 258 F. 707, vacated 275 F. 
617. 

11 C.J. p 1143 note 69 [a]. 

River.s to which rule applies see in¬ 
fra § 137. 

53. U.S.—Humble Oil & Refining Co. 
v. Lloyd Royal Beige Soeiete 
Anonyme, D.C N.Y., 49 F.2d 281*,— 
The Kinetic. C.C.A.N.J., 40 F.2d 258 
—The B. M. Thomas, D.C.N.Y.. 6 
F.Supp. 745, affirmed, C.C.A., Amer¬ 
ican Scantic Line v. The 15. M. 
Thomas, 75 F.2d 1004—The Hok- 
endauqua, D.C.N.Y.. 270 F. 270. af¬ 
firmed. C.C.A., 270 F. 273—The Sif, 

C. C.A.N.y., 266 F. 166, reversing, 

D. C., 244 P. 261. 

11 C.J. p 1143 note 61. 

59. U.S.—Atlantic Transport Co. v. 
Lloyd Royal Beige, C.(?.A.Va., 15 
F.2d 644—The Sif, C.C.A.N.Y., 266 
F. 166, reversing, DC.. 244 F. 261. 
BnterliLg and leaving cbannel 

"A vessel intending to enter a nar¬ 
row channel should so maneuver on 
approaching the entrance us to leave 
ample room for outcomlng vessels to 
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pass port to port: and a ve.ssel leav¬ 
ing a narrow channel should pass 
out, keeping to its starboard side of 
the channel, until she is well clear of 
the entrance, and should not change 
her course to port until she Is well 
clear of vessels passing in."—The 
Klatawn, D.C.Wash., 266 F. 120. 121. 

60. U.S.—Southern l*ac. Co. v. U. S . 

C. CA.N.Y., 72 F.2d 212, affirming. 

D. C., The FI Sol., 4 5 F.2d K52—The 
Lutcher Brown, C.C.A T»*x , 41 F.2d 
176, certiorari denied Higman Tour¬ 
ing Co. V. The S. S. Southseas, 51 
S.Ct. 29. 282 U.S. 851. 75 L.Kd. 754 
—The Pemaquid, D.C.Me., 255 F 
709, revers<‘d on other grounds, C 
CA., 288 F. 666—The Yarmouth, 1> 
(\Mass., 100 F. 667. 

Navigation in fog or thick wi*ather 
generally see supra US 111-126. 

61. U.S.—The Phonix, N.Y., 154 F 
474, 83 C.C.A. 332. 

62. US--The George F. Randolph, 
D.C.N.Y., 200 F. 96 

Navigating over anchorage ground.s 
generally see supra S 81. 

63. U.S.—The Transfer No. 11. D(\ 
N.Y., 290 F. 391. 

Vessel entering channel held at fanlt 

U S.—The Transfer No. 11, supra. 

64. U.S.—The Mary S. Lewis, D.('' 
Conn., 126 F. 848. 

65. U S.—The District of Columbia, 
C.C.A.Vu., 74 F.2d 977, 103 A.L.Jt. 
768, affirming, 1X(\ 9 F.Supp. 487, 
and certiorari denied Norfolk & 
Wa.shington, 1>.C., Steamboat Co. v. 

U. S., 55 S.Ct. 657. 295 U.S. 745. 79 
L.Ed. 1691. 

66 . U.S.—The Lexington. C.C.A.N 
Y.. 276 F. 279—The Klalawa. D.C. 
Wash.. 266 F. 120. 

11 C.J. p 1144 note 66. 

67. U.S.—The Drayton Thurston, D. 
C.N.Y.. 4 FSupp. 58—The Merida, 
N.Y., 210 F. 440. 121 C.C.A. 172— 
The Milwaukee, D.C.Wis., 17 F.Cas. 
No.9.026. 1 Brown Adm. 313. 

Navigation in waters connecting the 
Great Lakes generally see infra fi 
161. 



§ 133 

statutes.^^ In the case of a bay which is also a 
port or harbor, the entire body of navigable water 
is not to be considered a single narrow channel, 
where through such bay there has been officially 
designated a plurality of channels running substan¬ 
tially parallel with each other and in the same gen¬ 
eral direction as the main flow of the tide or cur- 
rent.®**^ 

The starboard-side rule is a rule of the road 
which defines the rights of moving vessels, and as 
against a vessel wrongfully lying at anchor in the 
fairway a moving vessel has superior rights in any 
part of the channel.^® To comply with this rule the 
vessel, generally, must keep well over on the star¬ 
board side^i and shape her course in due season 
to avoid approaching vessels \yyxt it is not an ab¬ 
solute requirement such as to justify one of two 
meeting steamers in acting on the assumption that 
she has the whole starboard half of the channel.'^^ 
A partially correct navigation, however, by both 
vessels, under this rule, is no excuse for their 
failure to navigate with due regard to a port to port 
passing agreement and, on the other hand, if a 
violation of the rule was not the proximate cause 
of the collision which was due solely to the fault of 


15 C.J.S. 

the other vessel, no liability will ensue from its in¬ 
fraction."^® 

Reversal of rule. One steam vessel has no right 
to assume that the other will disobey the rule in the 
absence of some controlling custom of navigation at 
the place, or some notification by her that she in¬ 
tends to depart from the rule of the road;^® but 
each is entitled to presume that the other will act 
lawfully, will keep to her own side, if temporarily 
out of her course will return to it as soon as possi¬ 
ble, and that she will pursue the customary track 
of vessels in the channel, regulating her action so 
as to avoid danger."^"^ If one steamer undertakes 
to reverse the starboard-side rule and proceed on 
the wrong side of the channel she assumes the risk 
of the maneuver, and is at fault for a collision if 
she attempts to starboard-to-starboard passage with¬ 
out the consent of the other vessel,"^® or without 
exercising proper care and precaution to assure a 
safe passing,"^® and she cannot avoid liability for 
the collision merely by raising a doubt as to the 
proper navigation of the other vessel.®® If both 
vessels agree on a reversal of the rule, both are 
ordinarily responsible for the safety of the maneu¬ 
ver;®^ and both vessels may be fault, one for 
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68 . U.S.—The Bern, C.C.A.N.T., 74 
P.2d 236, nffirmingr. D.C., 6 P.Supp. 
741—The Uochestor, D.C.N.Y., 18 F. 
Supp. 61, affirmed, C.C.A., Balti¬ 
more & Ohio R. Co. V. The Roche.s- 
ter, 87 F.2d 9S8. 

.VfiviRation in ISast River sec infra § 
142. 

69. TT.a— The Bee, N.Y., 138 F. 303. 
70 C.C.A. 693. 

J1 CJ. p 1144 note 68. 

70. IJ.S.—^The Belfast, D.C.Mass., 226 
P. 362. 

71. U.S.—^Winoman v. Drake, Wls., 
154 P. 933, 83 C.C A. 505. certiorari 
denied 28 S.Ct, 256, 207 U.S. 590. 52 
L.Kd. 354. 

11 C.J. p 1144 note 71. 

78. U.S.—The Klatawa, D.C.Wash., I 

266 F. 120—The J. J. DrI.Meoll. N. 
Y., 63 F 1023. 12 C.C.A. 4. affirm¬ 
ing, D.C., 58 P. 811. 

Rounding bends in channels see infra 
9 135. 

73. U.S.—The W. W. Bruee. P.C.A. 
N.Y., 94 P.2d 834, certiorari denied 
Pacific Atlantic S. S. Co. v. Weyer¬ 
haeuser Timber Co., 58 S.Ct 950— 
The Howard Reeder, Md., 207 F. 
929, 126 C.C.A. 377, reversing, DC., 
The Columbia, 195 F 1000—The 
Alicia A. Washburn, D.C.N.Y., 19 
F. 788. 

74. U.S.—The Portchester, C.C.A.N. 
Y.. 94 F.2d 644. 

TB. U.S.—The Deutschland, C.C.A.N. 
Y., 90 F.2d 454, affirming, D.C., 14 


F.Supp. 282—Merchants' & Miners’ 
Transp. Co. .v. Nova Scotia S S 
Ckirporation, C.C.A.Maaa., 40 F.2d 
167—Black Point S. S. Co. v. Read¬ 
ing Co., D.C.Ma.«is., 14 F.Supp. 43, 
affirmed, C.C.A., Reading Co. v. 
Black Point S. S. Co., 87 F2d 103 4. 
11 C.J. p 1144 note 73. 

76h U.S.—C’Jhester A. Poling, Inc., v. 

U. S.. CC.A.N.Y., 65 P.2d 921—The 
BiIlKster, C.C.A.N.y., 6 F2d 954— 
The Josephine B., N.Y.. 58 F. 813, 
7 C.C.A. 495. 

77. US.—The Victory, Va.. 18 S.Ct. 
149. 108 U.S. 410, 42 L. Ed. 619— 
The W. W. Bruce, C.C.A.N. V., 94 
F2d 834, certiorari denied Paciflc- 
Allanlic S. S. Co. v. Weyerhaeuser 
Timiier Co., 68 S.Ct. 950—The Dis¬ 
trict of Columbia. C.C.A.Va., 74 F. 
2d 977. 103 A.I...R. 768, affirming, D. 
C., 9 P.Supp. 487, and certiorari 
denied Norfolk & Washington D. 
C.. Steamboat Co. v. U. S., 55 S.Ct. 
057. 295 U.S. 745, 79 L..Ed. 1691. 

11 C.J. p 1144 note 76. 

78. IT S.—The San Simeon, C.C.A.N. 
Y.. 63 F.2d 798, affirming, D.C., 1 
F.Supp. 506, and certiorari denied 
Pacific Atlantic S. S. Co. v. Moore- 
mnek Gulf Lines, 54 S.Ct. 61, 290 
US. (543. 78 UEd. 658—The Ed¬ 
ward W. rarkhlll. D.C.N.Y., 53 F 
2d 87—Humble Oil & Refining Co. 

V. Lloyd Royal Beige Societc 
Anonyme, D.C.N.Y., 49 F2d 286— 
The El Sol, D.C.N.Y., 45 P.2d 852, 
affirmed, C.C.A.. Southern Pac. Co. 
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V. U. S., 72 P.2d 212—The Daunt¬ 
less, C.C.A.N.Y.. 8 P.2d 629. 

11 C.J. p 1144 note 77. 

EfTect of signaling departure from 
rule see supra 9 106. 

79. U.S.—Southern Pac. Co. v. U. S.. 

C. C.A.N.Y., 72 F.2d 212. affirming, 

D. C.. The El Sol, 46 P.2d 852— 
Humble Oil & Refining Co. v. Lloyd 
Royal Beige Soclete Anonyme, D.C. 
N.y.. 49 P.2d 286—The Providence, 
D.C.R.I., 282 P. 668. 

VesBols proceeding on improper 
conrsee in channel, and compelling 
pa.s.sing, in violation of rule, assume 
extra burden to navigate tows to as¬ 
sure safe passing.—The Kinetic, C. 
C.A.N.J., 40 F2d 258. 

80. U.S.—The Charles R. McCormick, 
D.C.Or., 16 F.2d 886. reversed on 
other grounds, C.C.A., Yamashita 
Kisen Kubushlkt Kaisha v. McCor¬ 
mick Tntercoastal S. S. Co.. 20 F2d 
25, certiorari denied McCormick In¬ 
tercoastal S. S. Co. V. Yamashita 
Kisen Kabushlki Kaisha, 48 S Ct. 
120, 276 U.S. 662. 72 L.Ed. 427. 

81. U.S.—The Kinetic, C.C.A.N.J., 40 
P.2d 268. 

Both veeeele held at fault 

I (1) Where steamship proposed to 
pa.ss tug contrary to provisions of 
applicable rule calling for port to 
port passing when steamship could 
do nothing to aid maneuver except 
stop, and tug. consenting to such 
I proposal, delayed action until colli- 
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being on the wrong side of the channel and not 
exercising due care, and the other for not exercis¬ 
ing proper care and precautions under the circum- 
stanccs.®2 however, both vessels, by signals, 

agree on a starboard passing, one vessel may as¬ 
sume that the other vessel will pass her to starboard, 
and is not at fault for selecting that side to pass,®3 
and if the negligence of one vessel in failing to co¬ 
operate properly in the maneuver is the sole cause 
of the collision, that vessel alone, and not the other, 
is at fault.*^ 

If both vessels, although on wrong sides of the 
channel, arc proceeding on parallel courses which if 
continued will permit their passing starboard to 
starboard safely, and one vessel shifts its course 
and collides with the other vessel, without heeding 
the latter’s signals or taking other proper precau¬ 
tions, the former vessel alone is at fault,*^ unless 


there is proof of fault on the part of the other ves¬ 
sel.®® 

Rxeeplions. Under its express provisions, the 
narrow channel rule applies only when it is “safe 
and practicable,” and is intended to cover the rea¬ 
sonable necessities of practical navigation,®^ and 
does not override the general rules of navigation,®® 
which arc subject to the rule of common sense that 
no one has a right to run into a collision,®® and to 
the “special circumstances” rule, as stated infra § 
154. One vessel has not the absolute right to pass 
on the starboard side of the channel,®® and where 
it is manifest that an adherence to the rule will pro¬ 
duce disaster, it is not only the right but the duty 
of the navigator to disregard it;®i but this excep¬ 
tion finds its proper application not in convenience 
but in necessity.®® In navigation immediately about 
harbors the rule would often be impracticable, and 


Hion daniafrin^ derrick in tow of tiip 
became Inevitable, both 8team.ship 
and luff were at fault.—The No. 2, C. 
C.A.N.Y.. 60 F.2d 733. 

(2) Where, if both vessels had 
kept their courses, they would have 
passed left to left, but llffhter’s mas¬ 
ter tried to force riffht to right pass¬ 
ing in violation of narrow channel 
rule, and began to execute it. the 
lighter was at fault, and tug, assent¬ 
ing to right to right passing in vio¬ 
lation of narrow channel rule, and in 
thereafter not giving the lighter a 
wider berth when she had plenty of 
open water on her left, was also at 
fault.—The Belleville. C.C.A.N.r., 92 
F.2d 433. 

Aoaulesoeaoo of master of steam 
tug in starlKiard to starboard signal 
establi.shed his understanding that 
vessels wore in fact on meeting 
courses.—The Transfer No. 6, C.C.A. 
N.Y., 45 F.2d 571. 

82. U.S.—The W. L. Steed, C.C.A.N. 

Y., 79 F.2d 2, certiorari denied 

John E. Moore Co. v. Pan American 
Petroleum & Tran.sport Co., 56 S. 
Cl. 500. 297 U.S. 708, 80 I...Ed. 996, 
and Pan American Petroleum & 
Tran.sjiort Co. v. The Margaret A. 
Moran. 56 S.Ct. 500, 297 U.S. 708, 
80 U.Ed. 995—The Uako Calvenia, 
C.C.A.VU.. 2 F.2d 416, affirming, D. 
C., 279 F. 763—The Brandon, C.C. 
A.Va., 273 F. 176, certiorari denied 
Olson V. Adams, 42 S.Ct. 47, 257 U. 
S. 634, 66 L.Ed. 408—The Admiral 
Watson, D.C.Wash., 266 F. 122. 

83. U.S.—The Chemung, D.C.N.Y., 
262 F. 887. 

84. U.S.—Humble Oil & Reffning Co. 
V. Lloyd Royal Beige Suciete 
Anonyme, D.C.N.Y., 49 F.2d 286— 
The Transfer No. 6, C.C.A.N.Y., 45 
F.2d 671—The Giove, C.C.A.Tex., 27 
F.2d 331—Lehigh Coal & Naviga¬ 
tion Co. V. Compagnie G6n£rale 


Transatlantique, C.C.A.N.Y., 12 P. 
2d 337. 

85. U.S.—The Deutschland, C.C.A.N. 

Y., 90 F.2d 464, affirming. D.C., 14 
F.Supp. 282—The District of Co¬ 
lumbia, C.C.A.Va., 74 P.2d 977, 103 
A.L.R. 768, affirming, D.C., 9 F. 
Supp. 487, and certiorari denied 
Norfolk & Washington, D. C., 
Steamboat Co. v. U. S., 56 S.Ct. 667,* 
295 U.S. 745, 79 L.Ed. 1691—The 
Delaware, C.C.A.N.Y., 66 P.2d 467, 
modifying. D.C., 1 F.Supp. 987— 
The Californie, N.Y., 250 P. 790, 
163 C.C.A. 122, certiorari denied 
Compagnie Generule Transatlan- 
tique v. A. J. Sc J. J. McCollum. 
Inc., 38 S.Ct. 680, 247 U.S. 615, 62 
L.Ed. 1244. 

Xaferonoe as to passiag nnder stem 

Where vessels in channel, if main¬ 
taining parallel courses, would safe¬ 
ly pass starboard to starboard, but 
inbound vessel suddenly turns to 
cross to other side, which maneuver, 
to pilot of outbound vetusul, seems 
to slow Inbound vessel’s approach 
speed, the outbound vessel may 
properly infer, even when red light 
shows on inbound vessel, that It is 
Ittttcr’s purpo.se to pa.ss under for¬ 
mer’s stern.—The District of Co¬ 
lumbia. C.C.A.Va., 74 F.2d 977, 103 
A.L.R. 768, affirming, D.C., 9 F Supp. 
487, and cerlior.ari denied Norfolk & 
Washington, D. C., Steamboat Co. v. 
U. S . 55 S.Ct. 657, 296 U.S. 746. 79 L. 
Ed. 1691. 

Starboard passing by meeting vessels 
in general see supra $47. 

88. U.S.—The District of Columbia, 
supra. 

Clear and convincing proof 

Where vessels in channel would 
have safely passed starboard to star¬ 
board had not inbound vessel with, 
out timely warning, suddenly turned 
so as to carry her directly and quick¬ 
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ly across other's bow. Inbound ves¬ 
sel was grossly at fault, so that any 
doubts regarding management of 
other should be resolved in other’s 
favor, and decree favorable to out¬ 
bound vessel would have to be sus¬ 
tained, in absence of clear and con¬ 
vincing proof of fault necessary to 
case for apportionment.—The Dis¬ 
trict of Columbia, supra. 

87. U.S.—The Klatawa, D.C.Wash.. 
266 F. 120. 

88. U.S.—The Three Brothers, N.Y., 
170 P. 48, 95 C.C.A. 322. 

11 C.J. p 1144 note 78. 

89. U.S.—The George S. Tice, C.C.A. 
N.Y., 287 P. 127. 

9Ck U.S.—The George S. Tice, supra. 
91. U.S.—Marshall Field & Co. v. 

U. S., C.C.A.N.Y., 48 F.2d 763—The 
Socony No. 19. C.C.A.N.Y., 29 F.2d 
20—The Three Brothers, N.Y., 170 
P. 48, 95 C.C.A. 322, reversing, D. 
C., 162 F. 388. 

Steamer initiating signal for port 

to port passing, when position indi¬ 
cated starboard passing, and then 
making wide sheer to starboard, is 
negligent.—North & East River 
Steamboat Co. v. Jay St. Terminal. 
C.C.A.N.Y., 47 F.2d 474. 

Exceptions as to meeting vessels in 
general see supra $ 47. 

98. U.S.—Marshall Field & Co. v. 

U. S., C.C.A.N.Y., 48 P.2d 763—Le¬ 
high Coal & Navigation Co. v Com¬ 
pagnie (jf'nf'rale Transatlantique, 
C.C.A.N.Y., 12 F.2d 337. 

Mere convenience not snflioient 

The narrow ebannel rule requir¬ 
ing travel on the starboard side of 
the fairway when safe and practica¬ 
ble, is violated by a tug attempting 
to make a starboard to starboard 
passage in a narrow channel, merely 
because more convenient, in view of 
its strength or weakness and the 



§ 133 


COLLISION 


15 C.J.S. 


there may be strong^ currents or peculiar move¬ 
ments of the tide in particular places making the 
rule inapphcal)lc.93 I’articular local statutes or 
rules also may exist, which, by the provisions of 
the International Rules, rule 30, 33 U.S.C.A. § ?31, 
may supersede the provisions of rule 25.®^ 

An exception is made in favor of a deep-draft 
steamer which cannot safely take the starboard 
side,^^^ and in the case of a tug heavily encumber¬ 
ed with a low meeting an unencumbered steamer.**^® 
In such case the free vessel must keep out of the 
way, and take that side of the channel which is 
better adajiled to avoid collision; but the tug must 
keep her low well over to the side of the channel, as 
indicated by her jiassing signal,^"' and be prepared 
to stop her engines, or change her course, as the 
circumstances may require, and must give the dan¬ 
ger signal where it is seen that the vessel cannot 
jiass in safely,and must exercise extraordinary 
care.®® 

c. Duty to Wait until Vessel Has Passed 

In case of vessels meeting at a point in a channel 
where it is difficult and dangerous to pass, it Is generally 
the duty of the vessel which is going against the tide or 
current, or which has not yet entered the channel, to 
wait until the other has passed. If one vessel is unen¬ 
cumbered and the other encumbered, the greater duty 
of selecting a safe meeting place is on the free vessel. 

In case two steamers are approaching each other 
in a narrow channel where, by continuing on, they 
will meet at a point where it is difficult and danger¬ 
ous for them to jiass, it is the duty of the one going 
against the tide or current to stoji before reaching 
such dangerous point and wait for the one going 


with the tide or current to pass.l jf the vessel go¬ 
ing against the current has notice, or can perceive, 
that the descending boat is actually coming through 
the channel that belongs to the former, the ascend¬ 
ing steamer, although she really has the right of 
way, is bound to yield that right and to wait, in or¬ 
der to avoid the obvious risk of collision.- A ves¬ 
sel that is already in a channel has the right of way 
over a vessel that has not yet entered it,^ and a 
vessel is at fault for attempting to pass into a nar¬ 
row channel ahead of another which is in a priv¬ 
ileged position.4 Where both vessels arc already 
in a channel, reason and prudence require the as¬ 
cending boat to give way to the descending boat, 
and to steer as close to one or the other edge of the 
channel as is practicable,^ although a different rule 
may apply as between steam and sailing vessels.^* 
When vessels are to meet in a narrow winding 
channel, and one of them, being free, can abso¬ 
lutely control her own motions, while the other, be¬ 
ing with a tow carried on a towline, can neither 
stop nor back, and cannot move at all except as the 
safety of the tow is also considered, this fact alone 
is sufficient to put on the free vessel a considerable 
burden of duty so to handle her own speed and po¬ 
sition and so to select the exact place of meeting as 
to minimize whatever unavoidable danger there 
may bc.^ 

§ 134. - Sailing Vessels 

The rules regulating sailing vessels are not strictly 
applied to such vessels when working through a narrow 
channel. As against a steam vessel, a sailing vessel 
must exercise proper precautions, but is entitled to ex- 


wei^ht of Its tow, notwithstanding 
it follows a custom m .ko do.n;;.— 
Iji'hiKh C''om1 & Navit^alion l!o v. 
(^)nlpa^fnle G«'nOralc* Transatlantiquc, 
supra. 

B3. IT.S.—The Alfred W. Booth. D.C. 
N.Y.. 127 V. 453. am?nied 138 F. 
303. 70 C.(\A 503 

Navigation about harbor in general 
see infra S 14 5. 

94. U.S.—The Cliove, C.C.Tex , 21 F. 
2d 331—The C. (lallfiKher. F.r.A.N. 
Y., 262 F. 07—The Alfred W. 

Booth. n.r.N.Y, 127 F 453. af¬ 
firmed 138 F. 303. 70 C.C A. 503. 
General practice of west-bound 
lows in Long: Island Sound, when 
approaching: North Brothers Island 
on a flood tide, to keep to the port 
side of the channel, to give east- 
bound tows room to round the island 
and pass the railroad piers on the 
north safely, is justified, and not In 
violation of the narrow channel rule. 
—The a Gallagher. C.C.A.N.Y., 2C2 
F. 97. 


95. TTS—The Li.sbontnae, N.Y., 53 
F. 2}»3. 3 C.C.A. 539. 

96. 1\S.—The Jame.st»)wn, D.C.Va., 
114 F 593. 

11 C.J. p 1145 note 85. 

97. U.S.—The Claremont. P.C N.Y., 
12 F.Supp. 288. affirmed. C.C.A., 
B'l.ss S. S. Co. v. The Claremont. 
80 F.2d 1017—The Hortensius, DC 
N.Y, 174 F. 272—Mitchell Trnnsp 
t'o. V. Green, Mic-h., 120 F. 49, 56 
CC.A. 455—The Bnnton, D.C.N.Y., 
50 F. 581. 

98. IT S — The Jamestown, D C.Va., 
114 F. 593—The Blue liunnel, D.C’ 
N.Y., 10 F. 150. 

99. FS—The Jamestown, D C.Va., 
114 F. 593. 

1. IT.s.—The Oregonian, C C.A.Or., 
30 F 2d 781—^American Petroleum 
(’o. V. Texas Co., C.C.A.N.Y.. 22 F. 
3d 290. 

11 C J. p 1145 note 89. 

This rule has haeu held not ap- 

plicable to a cut In the Houston Ship 
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Channel, the entire channel being 
narrow.—The Boliernian Club, D.C. 
Tex., 28 F.2d 542. 

Duly to 'wait near bend in channel 
see infra ii 135. 

Navigation in Hell Gate see infra S 
142. 

8. TT.S.—Horne v. The .lohn I. Brady, 
Tex., 204 F. 424. 122 C.C.A. 6i0. 

11 C.J. p 1145 note 90. 

3. U.S.—Horne v. The John I. Brad^, 
supra. 

4. U.S.—The Tamanend. D.C.Pa., 40 
F.2d 288—The Kennebec, D.C.Md., 
ISO F. 914. 

11 r j. P 1145 note 92. 

5. IT.S.—The Anne E. Valentine, D. 
C.Va., 22 F. 620. 

6. U.S.—The Devonian, D.C.Mass.. 
110 F. 588. 

11 C.J. p 1145 note 94. 

7. U.S.—We.stern Transit Co. v. 
Davidson SS. Co., Mich., 212 F. 696, 
129 C.C.A. 232. 

Navigation around bends io general 
see infra fi 135. 
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traordinary precautions on the part of the steam vessel 
to avoid her. 

The rule that the vessel sailing? free must keep out 
of the way of another close-hauled, as staled supra 
§ 39, or that, where both arc running close-hauled 
on different tacks, the one on the port lack must 
give way, supra § 37 is not to be applied strictly in 
the case of such vessels working through a narrow 
channel.* 

Sail and steam. A sailing vessel is entitled as 
against a deep-draft steamer to take the well-known 
navigated channel, although there is an open siiace 
of shallow water near it deep enough for her,-* and 
the steam vessel must take extraordinary precau¬ 
tions to avoid hcr.^** It is not the duty of a sailing 
vessel to remain in the wind to permit a steamer to 
pass. What the law requires of a sailing vessel in 
a narrow channel is to heal out her tack, and having 
done so, to come about with all possible dispatch on 
the other, leaving to an approaching steam vessel 
the responsibility of being in a position to enable 
her so to do without danger.^^ The sailing vessel, 
however, is not required to hold one course longer 
than prudence requires, considering the nature of 
the channel and the strength of the wind and tide.^2 
While the rule requiring a sailing vessel encounter¬ 
ing steam vessels to keep her course, as stated su¬ 
pra § 52, will not excuse her for driving across a 
narrow channel, when it is already so crowded with 
unwieldy vessels that her presence would seriously 
embarrass navigation therein,^* or for deliberately 


sailing beneath the bow of a larger vessel which 
had given no indication that she was aware of it,^^ 
yet a sailing vessel will not be held in fault for 
crossing the channel between two steamers a mile 
or more apart, although a third steamer is coming 
up on one side of the channel, where the day is 
bright and clear and the movements of all the ves¬ 
sels can be seen whde a great way off.^-'* A be¬ 
calmed sailing vessel should anchor at the side of 
a narrow channel through which unwieldy tows are 
passing.^<5 

§ 135. - Bends in Channel 

The narrow-channel rule, but not the starboard-hand 
rule for crossing vessels, applies to steamers rounding a 
bend in a channel. Each vessel must exercise proper pre¬ 
cautions to avoid obstructing the channel or colliding 
with other vessels therein. 

The rule that steamers navigating a narrow chan¬ 
nel shall keep to the starboard side, as stated siqira 
§ 133 1), is applicable,and the rule that when two 
steamers are crossing so as to involve risk of colli 
sion, the vessel which has the other on her star¬ 
board side shall keep out of the w'ay, as stated su¬ 
pra § 4tS, is inapj)licable,i* to .steam vessels coming 
around bends in channels, wdiich may at limes bring 
one vessel on the starboard of the other, and where 
the headings of the vessels, in such a case, are dis¬ 
closed, each steamer must jireparc in advance for 
their headings when they meet,"^® and should not 
change their relative situations in the stream with¬ 
out timely notice, by signal.-** A vessel, however. 


8 . TT.S.-- Tlif Mary lOveline, N.Y., 
IG W.all 348, ‘il L.Ed. GOl. 

inpr, C.C, 16 FC'as.No.O.L’ll. 3 Ben. 
438—The Anne Caroline v. Wells, 
NY., 2 Wall .'■•38. 17 L Ed. 833 
11 C..1. p 114ri note 98. 

9. IT S.—The Iron Chief, Mifh., 63 P. 
289. 11 C.C. A. 196. 

10 . TT.S.--The Devonian, D.TMMass., 
110 P. 588. 

11 C.J. p 1145 note 1. 

Steamer slg'litiiig’ white llffht at 
nlRht one thousand feet away should 
reverse engines, although mistaken 
in assuniing light v/as attached to a 
slake.—The William A. Paine, C.C.A. 
Ohio, 39 P.2d 586. 

Sloop improperly in channel 

That sloop struck by steamer wa.s 
improperly in channel and negligent 
is not proximate cause of collision, 
where sloop light was seen by steam¬ 
er when careful navigation might 
have avoided accident.—The William 
A. Paine, supra. 

11 . U.S.—Whitney v. The Empire 
State, D.C.N.Y., 29 P.Cas.No.17,586, 
1 Ben. 57. 

11 G.J. p 1146 note 2. 


Steamer held reeponsible 

For eolli.‘<ion with sailing vessel 
which w.ns lacking hfo'k and forth 
acro.ss channel —The Florence A., D. 
C.Md., 46 F.2d 139 

Navigation in Hell Gate .see infra § 
142, 

12 . U.S.—The Northern Warrior, D. 
CMe, 18 F.Cas.No 10.325. 1 lla.sk. 
314. 

13 . lT.S.~The Main. N.Y., 180 P. 87. 
103 C.C.A. 441. 

14 . U.S—Slate of Maryland v. 
Standard Oil Co. of New Jei’.sey, li. 
C.Md., 8 F.2d 514. 

15 . U.S.—The Mam, N.Y.. 180 F. 87, 
103 C.C.A. 441. 

16 . IT.S.—Welch V. Philadelphia, etc., 
R. Co., PC Pa.. 125 F. 419, afUrm- 
ed 143 F. 468, 74 C.C.A. 602, certio¬ 
rari denied 26 SCI. 764, 202 U.S. 
616, 50 UEd. 1172 

17. U.S.—The Belleville, C.C.A.N.Y., 
92 F.2d 433. 

11 C.J. p 1146 note 10. 

18 . I'.S—The Victory. Va.. 18 S.Ct. 
149, 168 U.S. 410, 52 E.Ed. 519— 
The Cari.seo, D.C.N.Y., 6 F.Supp. 
743, affirmed, C.C.A.. Thames River 

149 


Line V. Che.ster A. I’ollng, Ine, 
73 F 2d 9!».‘l—The New Hampshin*. 
NY. 13fi F 769. 69 C.C A. 415. 

19. U.S.—A. 11 Bull S. S. Co. V U. 
S. C.CA.N.Y., 34 F2d 614, ulllriii- 
ing, l).t\, 29 F.2d 765 

20. U.S.—The North Amc'riea, D.C. 
NY.. 273 F 263. afllrrried, CCA. 
281 F. 1022—The Puquesne, C.C.A. 
Pa , 262 F. 1. 

11 C.J. p 1146 note 10. 

Barga which fails to keep to either 
starboard or port side of a ehannel, 
in reliance on the channel's being 
clear because of the absence of a re¬ 
ply to her bend signal, is in fault in 
collision with a steamship. Irrespec¬ 
tive of whether a custfirn calling for 
a passing starboard to starboard on 
a flood tide was appinahle.—The 
Nas.sau. C.C'.A.N.Y., 35 F.2d 709. 

Short bends 

The exception to the starboard 
hand crossing rule in case of vessels 
coming around bends in channels ap¬ 
plies only in c*a.se of short bends, 
where for some reason approaching 
ves.sels cannot see each other within 
half u mile.--The Mohawk, N.Y., 242 
F. 845, 165 C.C.A. 433. 
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is not expected to hold to her course and speed in a 
continuous straight line when following a channel 
course that of necessity curves around bends,and 
one of two approaching vessels may swing toward 
the course of the other when this is required by 
the turns or angles of the channcl .22 A vessel go¬ 
ing around a bend is not entitled, as a matter of 
right, to occupy the full half of the channel on the 
starboard-hand sidc,23 and a vessel may be held in 
fault for needlessly obstructing a narrow channel at 
a bend in a river, 2 ^ or for rounding the bend too 
closeIy,26 or for improperly attempting to pass a 
vessel ahead without the latter’s consent, or without 
giving the proper signal or warning.26 Cautious 
navigation frequently requires a steam vessel to 
stop before entering a bend;27 and a vessel going 
against the tide or current, when approaching a ves¬ 
sel going with the tide or current near a narrow 
or dangerous bend, should wait until the latter has 
passed. 2 2 

§ 136. River Navigation 

The rules relating to navigation In narrow channels 


In general ordinarily apply to navigation In rivers, ex¬ 
cept to the extent that It Is governed by special rules 
and regulations. 

Except to the extent that navigation in a river 
is controlled by special rules and regulations, as 
discussed hereinafter §§ 137-142, such navigation is 
subject to the rules heretofore considered, §§ 127- 
135, relating to navigation in narrow channels in 
general. In the absence of special regulations, such 
navigation is also subject to the Inland Rules dis¬ 
cussed supra in §§ 93-102, relating to lights and 
other visible signals; in §§ 103-106, relating to 
sound signals; in §§ 107-1 iO, relating to lookouts; 
in §§ 111-126, relating to navigation in fog or 
thick weather; and in §§ 59-76, relating to the nav¬ 
igation of vessels towing and in tow. 

Accordingly, a steam vessel navigating a river 
must comply with the rules and regulations relat¬ 
ing thereto, and must proceed with reasonable care 
and vigilance with regard to the presence of other 
vessels ,22 as by giving timely notice of its ap- 


Signala for vessels approaching 
bends see supra f 105. 

21. U.S.—^The Interstate, D.C.N.T., 
280 F. 446. 

ax U.S.—Upton V. Whitaker. Mich., 
196 P. 661. 116 C.C.A. 843—lAke 
Erie Transp. Co. v. Gilchrist 
Transp. Go.. Mich.. 142 F. 89. 73 

C. C.A. 813. 

23. U.S.—The Alicia A. Washburn, 

D. C.N.Y., 19 P. 788. 

24. U.S.—The Three Brothers, N.Y., 
170 P. 48. 95 C.C.A. 322. 

25. U.S.—The Overbrook, C.C.A.N.Y., 

47 F.2d 503. ' 

23. U.S.—The Pleiades, D.C.N.Y.. 5 
F.2d 834, reversed on other 
grounds, C.C.A., 9 P.2d 804, certio¬ 
rari denied Luckenbach S. S. Co. 
V. U. 8.. 46 S.Ct. 471, 270 U.S. 662, 
70 L.Ed. 787. 

took of oonsent and crowding 

A steamship, which undertook to 
pass another going in the same di¬ 
rection while rounding Corlears 
Hook, was at fault for attempting 
to pass the vessel ahead without get¬ 
ting the assent of the other vesHel, 
as required by Inland Regulations, 
rule 8, and for crowding the over¬ 
taken vessel too close to the shore, 
BO as to compel her to reverse, as 
a result of which she collided with 
a tug following her.—^The Plymouth, 
C.C.A.N.Y., 271 P. 461. 

27. U.S.—The North America, D.C.N. 
Y.. 273 F. 268, affirmed, C.C.A., 281 
F. 1022. 

11 C.J. p 1146 note 14. 

Kataal fault 

A collision between tows meeting 


at a bend in a narrow channel, each 
In charge of two tugs, has been held 
due to the faults of both the leading 
tugs, which were in control of the 
movements of their respective tows; 
one for not giving warning when she 
stopped the barge In tow at the point 
of the bend, being unable to get past 
in time, and the other, which had the 
right of w'ay, for not stopping when 
she reached the bend and saw the 
danger of passing, until the barge 
could be moved out of the way.— 
The North America, supra. 

28. U.S,—Canfield v. The P. & P. 
M. No. 2. D.aWis., 44 F. 698. 

11 C.J. p 1146 note 15. 

29. U.S.—Great Lakes Transit Cor¬ 
poration V. Interstate S. S. Co., C. I 
C.A.Ohlo, 86 P.2d 740, certiorari 
granted 57 S.Ct. 612, 300 U.S. 650, 
81 L.Ed. 861, reversed on other 
grounds 67 S.Ct. 915, 801 U.S. 646. 
81 L.Ed. 1318—^North & East River 
Steamboat Co. v. Jay St. Terminal, 
C.C.A.N.Y., 47 F.2d 474—The Ore¬ 
gonian, C.C.A.Or., 30 P.2d 781—Ya- 
mashila Risen Kabushiki Kaisha v. 
MeCormick Intercoastal S. S. Co., 
C.C.A.Or., 20 F.2d 25, reversing, D. 
C.. The Charles R. McCormick, 16 
F.2d 386, certiorari denied McCor¬ 
mick Intorcoastal S. 8. Co. v. Ya- 
mashlta Risen Kabushiki Kaisha, 
48 S.Ct. 120, 276 U.S. 662, 72 L.Ed. 
427—Managua Nav. Co. v. Aktiesel- 
skabet Borgestad, C.C.La., 7 F.2d 
990—The Richmond, D.C.Vo., 276 P. 
970, affirmed, C.C.A., 294 F. 90— 
The Lexington, C.C.A.N.Y., 266 P. 
868 . 


Both vassals hM at fault for oolU- 
Sion 

(1) Between steamship going down 
river and tug going up stream.—The 
Bern, D.C.N.Y., 6 P.Supp. 741, affirm 
ed. C.C.A., 74 F.2d 236. 

(2) Between barge being pushed 
down river, and another barge being 
towed by tug up river.—Seaboard 
Shipping Corporation v. Globe Oil 
Delivery Corporation, C.C.A.N.Y., 93 
P.2d 468, modifying, D.a, The No. 
333, 17 P.Supp. 699. 

Basoanding vassal lultL at fault 

(1) In colliding at night with as¬ 
cending log raft In tow.—The Maine. 

I D.C.Or., 2 F.2d 605. 

(2) In signaling for starboard to 
starboard passing, but failing to go 
far enough to port, although there 
was ample room whilo the other vep- 
sel was not far ofT pier ends.— 
Tuttle v. Director General of Rail¬ 
roads, D.C.N.Y., 281 P. 212, affirmed, 
C.C.A., Tuttle v. Lehigh Valley R. 
Co., 281 F. 214. 

Faulty navigation and bad seaman- 
ship of salf-propallad dradga held 
cause of ferryboat’s colliding with 
Jetty as vessels attempted port to 
port passage:—The Harding High¬ 
way, C.C.A.Pa., 63 P.2d 938. 

Back of vlgllanoa and oara of tng, 

with barge alongside, making turning 
maneuver in river, held contributing 
cause of collision.—The Invader, C.C. 
A.N.Y., 54 F.2d 847. 

Offioar to let go anchors 

A vessel proceeding up a river 
through congested waters should 
have an officer standing in position 


150 



15 C.J.S. 


COLLISION 


S 137 


proach,^® and having due regard to the signals of 
other vessels.31 

In accordance with the rules relating to overtak¬ 
ing vessels in general, as discussed supra §§ 57, 58, 
and as to the giving and answering of signals in 
such cases, as discussed supra § 106, assent to a 
passing by an overtaking vessel in a narrow tortu¬ 
ous river is not an assurance of safety,^^ and, more¬ 
over, the overtaken vessels, in such a case must not 
permit a passing if it knows, or has reasonable 
cause to believe, that the passing is fraught with 
positive danger,33 and according to the circum¬ 
stances, cither one or both vessels may be at fault 
in attempting a passing under such conditions. 

§ 137. — Starboard-Side Rule 

In the absence of special regulations, the rules re¬ 
quiring navigation to the starboard side of mid-channel, 
or requiring meeting vessels to keep to starboard and 


pass port to port, generally, apply to navigation on 
rivers. 

Under the early local rules and regulations, as 
well as the present Inland Rules, applicable to 
steamers navigating the Atlantic and Pacific coast 
rivers, such vessels, when navigating in the chan¬ 
nel, must keep to the starboard side of mid-chan- 
nel,3*> and a like rule is applicable to vessels navi¬ 
gating in certain foreign waters but such rule 
is not applicable to a vessel navigating out of the 
channel of a river.37 

The starboard-side rule, however, is not inflexi¬ 
ble and is not to be applied in all cases and under 
all circumstances, as where the conditions are such 
as to make compliance with the rule unsafe and im- 
praclicablc,38 and although a steamer is on the 
wrong side of the river, if it is not guilty of neg¬ 
ligence in navigation, it is not at fault for a colli¬ 
sion caused by the negligence of the other vessel 


to let po the anchors.—The Virginia, 
C.C.A.N.Y., 20 P.2d 623, certiorari de¬ 
nied Pan American Petroleum & 
Transfer Co. v. The Virginia. 49 S.Ct. 
13, 278 U.S. 610. 73 L.Ed. 535. 

30i U.S.—American Dredging Co. v. 
Vacuum Oil Co., D.C.Pa., 11 F.2d 
884. 

Steamer colliding with scow in 
tow, on meeting on river, may be 
solely at fault in not giving timely 
notice of her approach, and is not ex¬ 
cused for such failure by taking it 
for granted that the scow's tug had 
notice.—^American Dredging Co. v. 
Vacuum Oil Co., D.C.Pa., 11 P.2d 884. 
Signals of approach in general see 
supra §§ 104-106. 

31. U.S.—The Invader. C.C.A.N.Y.. 
54 F.2d 347. 

32. U.S.—The Varanger, DC.Md., 45 
F.2d 608, aflirmed, C.C.A., 60 F.2d 
724. 

33. U.S.—The Varanger, supra. 
Pilot’s knowledge of danger 

Pilot of overtaken vessel in nar¬ 
row channel is charged with knowl¬ 
edge that force of double suction 
from river bank and its vessel will 
come into play when overtaking ves¬ 
sel attempts to pass.—The Varanger, 
supra. 

94s. U.S.—Charles Warner Co. v. In¬ 
dependent Pier Co., Pa., 49 S.Ct. 45, 
278 U.S. 86. 73 L.Ed. 195, reversing, 
C.C.A., Independent Pier Co. v. 
Warner Co., 20 F.2d 111, certiorari 
granted Charles Warner Co. v. In¬ 
dependent Pier Co., 48 S.Ct. 204, 
276 U.S. 521, 72 L.Ed. 406—The 
Varanger. D.C.Md., 45 F.2d 608, 
affirmed, C.C.A., 60 P.2d 724—The 
Temple E. Dorr, D.C.Or., 242 F. 
968. 


OivlxLg passing signals and consent¬ 
ing 

Overtaken vessel, which consented 
to passing in narrow and tortuous 
river channel, and overtaking vessel 
in giving passing signals under cir¬ 
cumstances. were both held at fault 
for resulting collision.—The Varan¬ 
ger. D.C.Md., 45 F.2d 60S, affirmed, 
C.C,A., 50 P.2d 724. 

35. U.S.—The Michael Tracy, C.C.A. 

N.Y., 43 F.2d 965, reversing, D.C., 

40 F.2d 70, and certiorari denied 

M. & J. Tracy Inc. v. NorthW’eslC'rn 

Fire & Marine Ins. Co., 61 S.Ct. 

180. 282 U.S. 896, 76 L.Ed. 789— 

The B. M. Thomas, D.C.N.Y., 6 P. 

Supp. 745, affirmed, C.C.A., Ameri¬ 
can Scantie Line v. The B. M. 

Thomas, 76 P.2d 1004. 

11 C.J. p 1146 note 16. 

Rivers within narrow channel mle 

Mystic river, including passage¬ 
ways under Chelsea Bridge, North, 
connecting Chelsea and Charlestown, 
Mass.—The Priscilla, C.C.A.Mass., 55 
F.2d 32, modifying. D.C., 27 F.2d 921, 
and certiorari granted Doane-Com- 
mcrciul Towing Co. v. Mexican Petro¬ 
leum Corporation, 62 S.Ct. 644, 286 
U.S. 540, 76 L.Ed. 1278, certiorari dis¬ 
missed 67 S.Ct. 756. 296 U.S. 669—11 
C.J. p 1146 note 16 [a]. 

Rivers not within narrow channel 
mle 

(1) East River in New York City 
between the Battery and Welfare 
Island.—The Rochester, D.C.N.Y., IS 
P.Supp. 61, affirmed, CC.A., Balti¬ 
more & Ohio R. Co.. 87 F.2d 998—11 
C.J. p 1146 note 16 [a] (16). 

(2) East River Just above Corlears 
Hook.—The Bern, C.C.A.N.Y., 74 P.2d 
236, affirming, D.C., 6 F.Supp. 741. 

(3) North River, Just above line 
between Upper Bay and North River. 
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—The Authentic, D.C.N.Y., 37 P.2d 
352. 

(4) Southern portion of fairway 
of Mystic River under Chelsea 
Bridge. North, connecting Chelsea 
and Charlestown. Mass.—The Priscil¬ 
la, C.C.A.Mass., 66 F.2d 32, modify¬ 
ing, D.C., 27 P.2d 921, certiorari 

granted Doanc-Commereial Towing 
Co. v. Mexican Petroleum Corpora¬ 
tion, 62 S.Ct. 644, 286 U.S. 640, 76 L. 
Ed. 1278, certiorari dismissed 67 S. 
Ct. 756, 296 U.S. 669. 

On Buffalo River, no rule or law of 
navigation requires boat to navigate 
on starboard side of channel.—The 
Drayton Thurston, D.C.N.Y., 4 F. 
Supp. 68. 

36. U.S.—Royal Mail Steam Packet 
Co. v. Compunhla de Navegacao 
Lloyd Brasilelro, D.C.N.Y., 60 F.2d 
207, affirmed, C.C.A., 55 F.2d 1082, 
certiorari denied Compunhla De 
Navegacao Lloyd Brasileiro v Roy¬ 
al Mail Steam Packet Co., 63 S.Ct 
11, 287 U.S. 607, 77 L.Ed. 628. 

11 C.J. p 1147 note 17. 

Scheldt river in Belgium 
U.S.—Royal *Mall Steam Packet Co. 
V. Companhla de Navegacao Lloyd 
Brasileiro, supra. 

37. U.S.—The Sampson, C.C.Pa., 21 
F.CaH.No.12,280. 3 Wall.Jr. 14. 

38. U.S.—The Felix Tau.sMg, C.C.A. 
Or., 5 F.2d 612, certiorari denied 
Mystic S. S. Co. v. Dianiond-O Nav. 
Co., 46 S.Ct. 21, 269 U.S. 560, 70 L. 
Ed. 412. 

Tug coming down river with ebb 

tide to starboard of another lug is 
not at fault in signaling tug ap¬ 
proaching on left side of river for 
starboard passage.—The H. L. Bond, 
D.C.N.Y.. 46 F.2d 345. 

38. U.S.—The Clifford, D.C.N.Y.. 43 
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but the liability of a vessel proceeding downstream 
on the wrong side of the channel to an innocent 
cargo owner is not relieved by a fault of the vessel 
proceeding upstream."^® In the case of an unencum¬ 
bered steamer meeting a tug encumbered with a 
tow, the former must take such a course and di¬ 
rection as will be least likely to injure the other, 
and will be best calculated to avoid a collision.^! 

The rule discussed supra § 47, requiring steam 
vessels meeting end on or nearly so, to pass port to 
port, after giving the proper signals, also generally 
apjjlies to navigation in a river channel;'*- but there 
IS no rule requiring vessels passing in a river chan¬ 
nel to pass each other on the right under all cir- 

cumstanccs.^3 

§ 138. - Ascending and Descending Ves¬ 

sels 

An ascending vessel must, generally, give way to a 
descending vessel, and leave as much room for passing 


as is safe and practicable. This rule, however, is sub¬ 
ject to special statutory rules applicable to particular 
rivers. 

Except to the extent that the rule is controlled by 
a particular custom or usage,or particular rules 
and regulations as discussed hereinafter § 142, the 
rule ordinarily enforced in admiralty courts is that 
the boat ascending a river must leave as much room 
to the descending vessel as is safe and practicable, 
by steering close to one side of the cbannel,^^ or by 
proceeding within a sufficient margin available be¬ 
yond the deep channel,^® and that, if a vessel is 
required to deviate from this course for any rea¬ 
son, she must resume it as soon as the necessity is 
over.'*'^ However, it has been held that the question 
whether the ascending or the descending vessel has 
the right of way depends somewhat on the particu¬ 
lar circumstances of each casc,'**^ and if the descend¬ 
ing vessel has the tide against her, she must then 
give way to the ascending vessel.^^ 


P.2(l 719. affirmed, C.C.A., L.. R. 
Connett & Co. v. The Senator, 53 F. 
2d loss—The Drayton Thurston, D. 
C.N.Y.. 4 F.Supp. 68. 

40. IT.,S.—The Michael Tracy. C.C.A. 
N.Y., 43 P.2d 965, reverssinp. 1><\ 
•10 F.2d 70, and certiorari (hmiod 
M. & J. Tracy, Inc. v. Norlhw’e.st- 
ern Fire & Marino Ins. Co., 51 S 
Ct. ISO, 282 U.S. 895, 76 L.Ed. 789. 

41. U.S.—The Rayonne. D.C.Pa., 128 
F. 288—The (It'orffe Presley, Mi<*h., 
Ill F. 555, 49 C.C.A. 438. 

N.Y.—Hlanchard v. New Jer.Mey 

Steamboat Co., 59 N.Y. 299. 

42. TT.S.—The Fullon, C.C.A.N.Y., 54 
F.2d 467, niodifyiiiK. DC., Jnrni.son 
V. Delaware. Jj. & \V. R. Co., 43 F. 
2d 5tS5—The Mart^aret, DC.l’a., 22 
F.2d 709, affirmed. C.C.A., 30 F.2d 
923, certiorari denied A. 11. Bull S. 
S. Co. V. Hudson, 49 S Ct. 479, 279 
U.S. 862, 73 L.Fd. 1001—The I’ro- 
metheus, D C^N.Y., 14 F.2d 686. af¬ 
firmed, C.C A., U. S V. The Mara¬ 
caibo. 16 F.2d 1019—Bisso Tow¬ 
boat ('•o. V. U. S., C.C A.Ba.. 6 F.2d 
132—Southern Pac. Co. v. U. S, D. 
C.N.Y., 7 F.Supp. 4 73—The B. M 
Thomas, D.C.N.Y., 6 F.Supp. 745, 
affirmed, C.C A., Amc^riean Seantie 
Bine v. The B. M. Thomas, 76 F. 
2d 1004. 

11 C.J. p 1054 note 85 Ld], p 1056 
notes 94 [bj, 3 la]. 

ColUsioii In Bast Blvar 

(1) A eollisdon In the East River 
between mc»ellnff steamships, was 
due solely to the fault of the aseend- 
inK vessel in signaling: for a passing 
starboard to starboard, without any 
special circumstances Justifying a 
departure from the general rule, and 
in directing her course to port with¬ 


out receiving the assent of the other 
ve.s.sel—The Prometheus. D.C.N. Y., 
J4 F.2d 686. affirmed. C.C.A., U. S. v. 
The Maracaibo, 16 F.2d 1019. 

(2) A collision between the tows 
of two meeting tugs in East River 
was due solely to the fault of the 
uphound tug in attempting to puss 
through the narrow space between 
two descending tugs, instead of pass¬ 
ing on the port side of both—The 
Volunteer, N.Y., 242 F. 921, 155 C.C. 
A. 509. 

Xeeting in Karlem Biver 

(D Vessels bound, respectively, in 
and out of Harlem River, when 
rounding Horn’s Hook, cannot be ns- 
sunied to be on crossing <*ourses. but 
should follow the meeting rules, 
which normally require eai-h vessel 
to pass port to port.—The llokeiida- 
qua. N y . 2.51 F. 562, 163 C.C.A. 556— 
The Arrow, 214 F. 743, 131 C.C.A. 
49. 

(2) Where a steam tug coming 
dow'n stream in the Harlem River, on 
meeting another vessel rounding 
Horn’s Hook, proposed a starboard 
to starboard crossing, instead of the 
ordinary pas.sage port to port, the 
tug undertook the risk of the ven¬ 
ture, and the vessel’s assent did not 
relieve her; hence, where a collision 
resulted, the tug must be deemed at 
fault.—The Uokendaqua, supra. 

43. N.Y.—Blanchard v. New Jersey 
Steamboat Co.. 69 N.Y. 292, af¬ 
firming 67 Barb. 101, 3 Thomps. & 
C. 771. 

44. Del.—Smyrna, etc.. Steamboat 
Co. V. Whilldin. 4 Del. 228. 

11 C.J. p 1147 note 21 [ej-tg]. 
Navigation in particular rivers see 
infra S 142. 


45. U.S.—The Lake Shore, D.C.Ohio, 
201 F. 449. 

11 C.J. p 1147 note 21. 

Vessel going up against tide is less 
bound to precaution than one going 
down with the current.—Waring v. 
Clarke, La., 5 How., U.S., 441, 12 L. 
Ed. 226. 

46. U.S.—The K. Whittelsey, C C.A 
N.Y., 64 F.2d 340, affirming, DC, 
The Saturn, 60 F.2d 645, and c-er- 
tiorari denied Oil Transfer Corpo¬ 
ration V. C. F. Harms Co., 64 S.Ct. 
70. 290 U.S. 654, 78 L.Ed. 566. 
Tug is not at fault in not stopping 

or tnming around above a deep chan¬ 
nel occupied by an approaching lug 
and low, where a sufficient width of 
the river is available for both tugs’ 
The Saturn, D.C.N.Y . 60 P.2d 
645, affirmed, C.C. The K. Whittel- 
scy, G4 F.2d 340, certiorari denied Oil 
Transfer Corporation v. C. F Harms 
Co., 54 S.Ct. 70, 290 U.S. 654, 78 L.Ed. 
566. 

Knowledge of deep water outside 
channel 

Captain of tug was bound to know 
there was sufficient wrater outsidi^ 
dredged channel to navigate tug.— 
The K. Whittelsey, C.C.A N.Y., 64 F. 
2d 340, affirming, D.C., The Saturn, 
60 F.2d 645, and certiorari denied Oil 
Transfer Corporation v. C. F. Harms 
Co.. 54 S.Ct. 70, 290 U.S. 654, 78 L. 
Ed. 566. 

47. U.S.—Lyman v. The John L. 
Hasbrouek. N.Y., 93 U.S. 405, 23 L. 
Ed. 962. 

48. U.S.—The Frank K. Esherlck. 
Va., 163 F. 224, 89 C.C.A. 654. 

49. U.S.—The Georgia, C.C.A.N.Y., 
18 F.2d 743—The Calvin, D.C.N.Y.. 
275 P. 836—The Jamestown, D.C. 
Va., 114 F. 693. 
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Rivers connecting Great Lakes. Under the Nav¬ 
igation Rules for the Great Lakes, rule 24, 33 U.S. 
C.A. § 289, and their connecting and tributary wa¬ 
ters, in all narrow channels where there is a current, 
and in the rivers St. Mary, St. Clair, Detroit, Ni¬ 
agara, and St. Lawrence, when two steamers are 
meeting, the descending steamer has the right of 
way,^*’ and the ascending steamer must keep out 
of the way, and, if necessary, must stop and re¬ 
verse,although it need not reverse until it sees 
that the other vessel will not do its part in an 
agreed passing maneuver.**^ A violation of this 
rule, if the proximate cause of the collision, will 
render the offending vessel liable, although the de¬ 
scending vessel also was guilty of some fault. 

Under the general provisir)n of rule 17, 33 U.S.C. 
A. § 282, requiring vessels meeting end on to pass 
on the port side, it is the duty of each vessel to 
keep to the right, unless the meeting is in a narrow 
channel with a current, in which event, under rule 
24, the descending vessel is permitted, or required, 
to elect as to the proper side for passing.^^ If the 
vessels enter into a passing agreement it must be 
complied with,^^ and the ascending vessel may rely 
on the agreement and the apparent ability of the 


descending vessel to make the passing safely, and 
is not required to navigate on the assumption that 
it will be negligent. 

Rule 24 ai)])lies to an ascending steamer, even 
when encumlHTed with a tow, and she must keep 
away by a safe margin, although she should not 
navigate so close to the bank of the channel as to 
cause her to sheer.-'**^ The rule, however, has no 
reference to the general course of vessels navigat¬ 
ing the waters mentioned, but aiiplies only to meet¬ 
ing vessels.^® 

Western rivers. Under the present rules gov¬ 
erning the navigation of rivers emptying into the 
Gulf of Mexico and their tributaries, and the Red 
River of the North, a descending steamer has the 
right of way,®^ and a vessel must keep out of the 
way of a vessel on her starboard side.*’^ Under 
the rules the ])ilot of the ascending steamer should 
first indicate, by signal, the side on which he de¬ 
sires to ])ass,^*- and his failure to do so does not 
give the descending vessel the right to initiate the 
passing signal,but on the contrary, it is the lat¬ 
ter’s duty to blow the danger signal, and stop and 
back, if necessary, until the proper passing signals 
can be given and understood,and if thereafter 


so. U.S.—Tho Empire City, D.C. 

Ohio, 202 F. 343. 

1] C..1. p 1147 note 26. 

Making* choice hy signal 

Whore vessel astM'nding Nwin.nra 
Iliver gave signal lor port p.'issing, 
dcaconding vessel, hy also signaling 
for port to port pa.s.sing, made her 
own choice, in accordance with her 
right.s under rules.—The Elizaheth 
Jordan, C C.A N.Y., C3 F.2d 781. 

51. US -The Elizalx'lh .Iordan, su¬ 
pra—The George I'resley, Mich., 
Ill F. 556, 49 C.C.A. 438. 

52. U.S.-^The Elizabeth Jordan, C.C. 
A.N.Y., 63 F.2d 781. 

63. U.S.—The Yuma, N.Y., 132 F. 
964, 66 C.C.A. 74, affirming, D.C., 
117 F. 894. 

64. U.S.—Urown S. S. Co. v. Fon¬ 
tana S. S. Co., C.C.A.Ohio, 28 F.2d 
939. 

55. U.S.--Argo S.S. Co. v. Buftalo S. 
S. Co.. Mich., 223 F. 681, 139 C.C.A. 
113. 

11 C.J. p 1147 note 26 [d]. 

56. U.S.—The Elizabeth Jordan, C.C. 
A. N.Y., 63 F.2d 781. 

Tng descending Niagara River 
which, after .signaling for port to 
port paasing, failed to pull barges 
over far enough to prevent collision 
with ascending steamer, was held 
solely at fault.—The Elizabeth Jor¬ 
dan, supra. 

57. U.S.—The Mary C. Elphicke v. 


Pittsburgh SS. Co., Ohio, 123 F. 
405. 59 C.C.A. 286, affirming, VC., 
115 F. 375. 

58. U.S.—The Monroe C. Smith, D. 

C. Ohio, 201 F. 569. 

59. U.S.—The Pas.saie, D.C N.Y., 76 
F. 460. 

11 C.J. p 1147 note 30. 

60. U.S.—The Ellis. La., 15J F. 9SJ. 
82 C.C.A. 112. 

11 C J. p 11 IS note 31. 

61. U.S—Tlie MeDougall, D.C La , 
17 F 2d 7S3. rrver.sfd on other 
ground.s, C.C.A., Standard C>il Co. 
of Louisiana v. IJaton Jlouge Coal 
& Towing Co., 32 F.2d 870. 

Both vessels held at fanlt 
U.S.— Standard Oil (\>. of Louisiana 
V. Baton Rouge Coal & Towing Co., 
C C.A.La., 32 F.2d 870, reversing, 

D. C., The MeDougall, 17 F.2d 783. 
Starboard-side rule for <*rossing ves¬ 
sels in general .see supra g 48. 

62. U.S.~ The Arfeld, D.C La., 42 F. 
2d 745—Managua Nav. Co. v. Ak- 
tiesidskabet Ilorgestud, C.C.A.La., 7 
F.2d 990. 

11 C.J. p 1148 note 32. 

Failure to signal as not proximate 
oanse of collision 

Where a steamer, ascending the 
Mi.ssissippi River and changing 
pilot.M, was almost at rest, and a de¬ 
scending steami*r eould plainly see 
her, and w'as required by the rules 
of navigation to pass port to port, 
and had abundant room for so pass¬ 
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ing, the failure of the ascending 
steamer to signal for a port to port 
passing, or repi'iit her signal when 
not a.ssented to, was not a pro\imate 
cause of the (‘ollii-'ion.—M'ln* John I>. 
Uo.*k(*feller, C.C A.Va., 272 F. 67. af- 
tlrniing, DC., 260 F 982, and cerlio- 
reri denied Standard nil Co v. The 
Falls (’itv, 41 S.Ct. 5;i5, 256 U.S. 693, 
65 I. Ed. 1175. 

63. US—The Arfeld, TiC.La., 42 F. 
2d 745. 

64^ US.—Tho SilvanuM, D.C La., 56 
F.2d 2.57, affirmed, ('CA., Neder- 
landsi be Indische Taiikstoomboot 
Maats V. Standard Oil (’o., 66 F.2d 
113—The Arfeld. D C L‘i . 42 F.2d 
745—Crowell & Thu flow S. S. Co. 
V. Texas Co.. C.tJ.A.La., 27 F.2d 
20S—Managua Nav. Co. \ Aktie.sel- 
skahet llorgestad, C.C.A.La., 7 F.2d 
990. 

Under the statutory rules for navi¬ 
gation on the Mississippi River and 

the pilot rules made under Rev St. g 
4412, (!omp.St. g 8166, if an ascending 
steamer gave the signal for a port to 
port pa.ssing, or gave no signal a de- 
s(‘f‘nding steann*r was hound to make 
a port to port passage, or sound the 
alarm signal and stop, and if neces¬ 
sary to reverse*, and had no right to 
signal for a starboard to starboard 
passing, even though the as<;endlng 
steamer was on the wrong side of 
the river, under a custom of the riv¬ 
er.—The John D. Rockefeller, C C.A. 
Va.. 272 F. 67, affirming, D.C., 260 F. 
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the descendingf vessel signals a different course the 
ascending vessel must govern herself accordingly.®® 
The vessel, however, having the right to dictate the 
course of the other vessel cannot unnecessarily or 
capriciously require the other to change her 
•course,®® as, for instance, where the vessels are 
navigating different sides of the stream, or where 
the descending boat is in the middle of the stream 
and the upstream boat is coming on one shore with 
ample depth of water in the distance intervening be¬ 
tween them,®7 and the descending vessel is solely 
at fault if, in violation of the rules of navigation 
for such waters, it changes its course directly across 
the course of the ascending vessel when too close 
for such a maneuver.®® On the other hand, the as¬ 
cending boat must not cross the channel when the 
descending boat is so near as to endanger a colli¬ 
sion,®® nor fail to keep out of the way, as required 
by an exchange of signals, of a vessel in tow swing¬ 
ing to head downstream, and at the time on a cross¬ 
ing course.^® 

Where a course is signaled and assented to each 
vessel must so direct her course as to keep within 
her half of the navigable channel,^^ and an unen¬ 
cumbered vessel meeting a steamer encumbered 
with a heavy tow must keep well over to her side of 
the channel.^® 


A general usage or custom of the river in regard 
to the navigation of ascending and descending ves¬ 
sels, and which from long experience has been es¬ 
tablished as a precautionary measure, should be 
followed,^® such as a custom which requires the de¬ 
scending boat to keep to the middle of the stream, 
and where she is descending on the port side and an 
ascending boat on the same side insists on her right, 
the descending boat must give way."^® Under such 
a custom a descending boat when apprehensive of 
a collision should stop her engines and float, leav¬ 
ing the ascending boat the choice of sides and the 
best mode of avoiding her,7® although where the 
ascending boat has indicated the side on which she 
intends to pass, the descending boat must direct her 
course to the other side of the channcl.'^^ 

On bends. The custom is for the ascending boat 
to run the points, and the descending boat to run 
the bends; in other words, the ascending boat 
takes her course from the point on one side of the 
river to the nearest point on the other side, thus 
enabling her to avoid the current and keep in the 
eddy water near the banks, while the descending 
boat keeps the main channel current or the line 
of the stream, following the bends, thus using the 
force of the current;^® and a neglect by a steam¬ 
boat to conform to such custom is a fault in navi- 


982, and certiorari denied Standard 
OH Co. V. The Fulls City, 41 S.Ct. 
536, 256 U.S. 693, 65 L.Ed. 1175. 

65. U.S.—The John D. Rockefeller, 
supra—The Wydale, C.C.La., 37 F. 
716. 

ea U.S.—The Arfeld, D.CLa., 42 F. 
2d 746. 

67. U.S.—Keys v. Ambassador, D.C. 
Ohio, 14 F.Cas.No.7.747, 1 Bond 237 
—Thorp V. Defender, D.C.Ohio, 23 
F.Cas.No.14,003, 1 Bond 897. 

68l U.S.—Manai?ua Nuv. Co. v. Ak- 
tioBelskabct liurf^estad, C.C.A.La., 7 
F.2d 990—The John D. Rockefeller, 
C.C.A.Va., 272 F. 67, afflrmins. D. 
C.. 260 F. 982, and certiorari de¬ 
nied Standard Oil Co. v. The Falls 
City, 41 S.Ct. 635, 256 U.S. 693. 65 
L.Ed. 1176. 

Asoeadiaff steamer aot at fault 

Where steamer descending Missis¬ 
sippi River crossed bow of ascending 
steamer in a fog at a distance of two 
hundred or three hundred feet, anil 
ran into right bank, and then struck 
ascending steamer on the port side, 
ascending steamer was not at fault 
because she did not back after de¬ 
scending steamer crossed her bow, 
where descending steamer was not 
then hidden by the fog but her posi¬ 
tion was known, and it did not ap¬ 
pear that, if ascending steamer had 
undertaken to back she could have 


avoided collision. Pilot Rules for 
Mississippi River, rule 13 being inap¬ 
plicable.—Managua Nav. Co. v. Aklie- 
sclskabet Borgestad, C.C.A.Iia.. 7 F.2d 
990. 

Where veenels ore traveling on 
parallel oonmee, precluding a colli¬ 
sion if each one kept such course, 
and the descending vessel gives a sig¬ 
nal Indicating a port to port passing, 
notwithstanding the circumstances 
are such as to present clearly a ease 
for starboard to starboard passing, 
and the vessels are so close together 
that the maneuver cannot bo made, 
and the ascending vessel realizing 
this immediately blows the danger 
signal, followed by two blasts indi¬ 
cating her dissent to the course de¬ 
manded, and takes all precautions to 
avoid a collision, the descending ve.s- 
sel alone is at fault for the collision 
—The Arfeld, D.C.La., 42 F.2d 745. 

69. U.S. — Inspectors' Rules for 
Western Rivers No. 4—Thorp v. 
Defender, D.C.Ohio, 28 F.Cas.No. 
14,003, 1 Bond 397. 

Pa.—Campbell v. Williamson, 1 Phi- 
la. 198. 

70. U.S.—The Barranca, D.C.La., 20 
F.2d 192, afflrmod in part and re¬ 
versed in part on other grounds, 
<\C.A., Old Time Molasses Co. v. 
U. S., 31 F.2d 963. 

71. U.S.—The Mod«*mi. D.C.Ba., 62 
F.2d 766, affirmed. C.C.A., 58 F.2d 
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916, rehearing denied A./S. Ivarnns 
Reileri of Oslo Norway v. Williani 
Wrigley Jr. Co., 59 F.2d lO.'SL*. and 
certiorari denied A/S I varans Red- 
eri V. Wm. Wrigley, Jr. & Co.. 53 
S.Ct. 96, 287 U.S. 649, 77 U Ed. 56J 
—The Kersten Miles, D.C.Tex., 52 
P.2d 602. 

11 C.J. p 1148 note 36. 

72L U.S.—-The Frank K. Esherick. 

Va., 163 F. 224. 89 C.C.A. 6.54. 

11 C.J. p 1148 note 37. 

76. U.S.—The (Hove, C.C.A.Tex., 27 
F.2d 331—Halderman v. Beckwith. 
CC.Ohio, 11 F.Cas.No.6.907, 4 Mc¬ 
Lean 286. 

74L U.S.—Jakobsen v. Springer, La 
87 F. 948, 31 C.C.A. 316. affirmed 
20 S.Ct. 695. 177 U.S. 240, 44 L.Ecl. 
751. 

11 C.J. p 1148 nolo 38. 

75. U.S —Bates v. The Natchez. D. 
O.La., 2 F.(^as.No.l.l02. Newb.Adm. 
489. 

76* U.S.—Williamson v. Barrett. 
Ohio, 13 How. 101, 14 L.Ed. 68, af¬ 
firming. C.C., 2 F.Cas.No.1.051, 4 
McLean 589. 

11 C.J. p 1148 note 42. 

77. U.S.—Sinnott v. The Dresden, D. 

C.La.. 22 F.Cas.No.12.908. Newb. 

Adm. 474. 

7a U.S.—The Nome, C.C.A.La., .59 
F.2d 146—Crowell & Thurlow S. 
S. Co. v. Texas Co., C.C.La.. 27 F. 
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gation which exposes her to liability for a collision 
occurring in consequence.^^ The existence of such 
a custom, however, is no justification for a course 
of navigation that is impracticable, imprudent, and 
dangerous.®® 

§ 139. — Passing Drawbridge 

A drawbridge must be passed In the customary 
manner and with due caution, with regard to the rights 
of other vessels in the vicinity. 

Steamers must pass a draw in the customary 
manner and with due caution, having regard to the 
rights of approaching vessels and others moored 
near.®! If a failure to signal the bridge in time 
contributes to the collision, it is a fault rendering 
the vessel liable.®® 

§ 140. - Sailing Vessels 

A sailing vessel may take either side of a river that 
the wind and current make desirable, and when becalmed 
may generally drift with the current or tide. 

A sailing vessel, ordinarily, may take either side 
of a river that the exigencies of the wind and 
current make desirable,but when sailing free 
must keep out of the way of a vessel close-hauled;®^ 
and although, under the Inland Rules, article 20, 33 
U.S.C.A. § 205, an overtaking steamer is required 
lo keep out of her way, the sailing vessel may be 
at fault because of the careless and negligent man¬ 
ner in which she is navigated.®® 

When a sailing vessel is becalmed she is entitled 
to drift with the current or tide and is not required 
to anchor because under such circumstances she is 


unmanageable, and an approaching steamer must 
take proper measures to avoid her;®® but when be¬ 
calmed, or nearly so, rounding a dangerous bend, 
she is bound to make use of the customary means of 
oars or a small boat ahead to keep stecrageway.®^ 

§ 141. - Floating Boats 

A floating boat must be navigated with due care; 
and, on the other hand, other vessels must take proper 
precautions to avoid her. 

Where a boat is being floated by the current, in 
the proper channel of navigation, and is navigated 
with due care, other vessels must take the proper 
precautions to avoid her.®® However, she must not 
unnecessarily obstruct the channel, and where, hav¬ 
ing run aground, she drifts across the channel, it 
is the duty of her master on seeing the approach 
of another vessel to free her as quickly as possible 
so as to let the other vessel pass.®® 

§ 142. - Particular Rivers and Localities 

a. In general 

b. East River 

c. Hell Gate 

a. In General 

Navigation on particular rivers It, In some instances, 
governed by special statutory regulations and Inspectors’ 
rules; and, in others, by particular customs and usages. 

Western Rivers. Navigation on the Red River 
of the North, and on the rivers emptying into the 
Gulf of Mexico and their tributaries, is governed 
by the original rules and regulations of the act of 


2d 208—The John D. Rockefeller, 
C.C.A.Va., 272 F. 67, affirming, D.C., 
260 F. 982. and ccrliorari denied 
Standard Oil Co. v. The Falls City, 
41 S.Ct. D36, 266 U.S. 693, 65 L.Fd. 
1175. 

11 C.J. p 1148 note 40. 

Navigation of bends in channels In 
general see supra fi 135. 

79. U.S.—Snow v. Hill, Lia., 20 How. 

543. 15 L.Ed. 1017. 

11 C.J. p 1148 note 41. 

Steamer ascending mssisslpl Riv¬ 
er was at fault in failing to repciit 
Its signal for a port to port passing, 
wlu'n not assented to, and in making 
no effort to avoid a eollislon, al¬ 
though it should have know'n that a 
descending steamer, rounding a bend 
in the sweep of the current, would 
expect any ascending vessel to be on 
the other side of the river, under a 
custom of the river.—The John D. 
Rockefeller, C.C.A.Va., 272 P. 67, af- 
iirming, D.C., 260 F. 982, and certio¬ 
rari denied Standard Oil Co. v. The 
Falls City. 41 S.Ct. 635, 256 U.S. 693, 
66 L.Ed. 1176. 


8<k U.S.—The John D. Rockefeller, 
supra. 

81. U.S.—The Socony No. 23. D.C.N. 
Y., 40 F.2d 310. 

11 C.J. p 1148 note 45. 

Tag attempting to get jump on ap¬ 
proaching tng, plainly visible, in 
passing under bridge before fully 
open, held guilty of careless naviga¬ 
tion causing collision.—The Socony 
No. 23, supra. 

Approaching bridges in Western riv¬ 
ers see infra § 142. 

Liability for injury to bridge over 
navigable water see the CJ.S. title 
Shipping S 77, also 45 C.J. p 464 
note 97-p 465 note 3. 

82. U.S.—The Christiana Raird, N. 
Y., 180 F. 705, 104 C.C.A. 22. 

83. La.—Saunc v. Tourrie. 9 La. 428, 
29 Am.D. 452. 

Navigation of Kndeon River 

“Sailing-vessels, especially when 
descending the I Hudson] river, 

usually keep well over to the west¬ 
ern side of the channel, leaving the 
I eastern side of the same for the un- 

1S5 


Interrupted passage of vessels pro¬ 
pelled by steam. Usage has sanc¬ 
tioned that course of navigation, 
whore lliere are no impediments or 
natural obstructions in the patliway 
of ascending or descending vessels." 
—Lyman v. The John L. Hasbrouck, 
N.y., 93 U.S. 406, 407, 23 L.Ed. 962. 
Navigation of sailing vess<*l in nar¬ 
row channel generally see supra $ 
134. 

84. U.S.—The Clement. C.C Mass., 5 

PCas.No.2,879. 2 Curt. 363, affirm¬ 
ed, D.C.. 5 F.CaH.No.2,8S0, 1 

Sprague 257. 

85. U.S.—The Helen Falrlanib. DC. 
Pa.. 271 F. 507. 

88. N.y. —Parrott v. Knickerbocker 
Ice Co., 46 N.Y. 361, reversing 32 
N.y.Super. 93. 

87. U.S.—The Alicia A. Washburn, 
DC.N.Y., 19 F. 788. 

88. U.S.—Frclz v. Hull, La., 12 How. 
466, 13 J^.Fd 1068. 

11 C.J. p 1149 notes 60-62. 

89. U.S.—The Sully, D.C.Pa., 19 F. 
336. 
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1864, as reproduced in Rev.St. § 4233, 33 U.S.C.A. 
§§ 301-351, and by the rules of the supervising in¬ 
spectors passed in pursuance thereof.®® The super¬ 
vising inspectors’ rules for the Atlantic and Pa¬ 
cific coast inland waters, rather than those for 
the rivers emptying into the Gulf of Mexico, are 
applicable to the waters of the Mississippi river 
below New Orleans.®^ 

Passing in narrow channels. Under Inspectors’ 
Rules for Western Rivers, rule No. 3, where two 
boats are about to enter a narrow channel at the 
same time the descending boat has the right of 
way, and the ascending boat must be sto])pcd below 
the channel until the descending boat has i)assed 
through it;®2 and this rule also applies to every 
case where vessels are approaching one another in 
a narrow channel.®^ Where two boats unavoidably 
meet in such channel, the ascending boat must make 
the ])roper signals and lie as close as possible to the 
side of the channel indicated by the exchange of 
signals, and either stop her engines, if necessary, 
or move them so as only to give the boat steerage¬ 
way, and the descending boat must be maneuvered 
carefully and slowly until she has passed. The 
ascending vessel, however, does not violate the rule 
by entering the channel when the descending vessel 
is at rest therein, as in the case of a tug which has 
grounded one of her barges, where there is room 
to pass safely,®*^ or where the channel is one in 
which vessels, with proi)er care and precautions, 
may meet and pass safely, and is not, in a legal 
sense a dangerous or one-way channeland nei¬ 
ther the descending nor ascending vessel is required 
to w'ail at fixed passing ])laces in the channel, wdiere 
a passing at other places can be made by proper 

90. U.S —The Albort Dumoi.*'?, La., 

20 S.('l 595. ]77 ITS. 240. 4 1 L Kcl. 

751. affirming 87 P. 948, 31 C.C A. 

31 5. 

11 (\.l. p 1140 note 50. 

As to Hs<*c*ncling and dosernding vea- 
h<‘1h soo .supra § 138. 

91. U.S.—Tin* Albert Pumoi.s, supra 
92L TT.S.—Aiiicrifan TVlndrurn Co v. 

Tox.'is Co . C.C.A N.Y. 22 IT 2d 290 
—The rie.seuo, I>.C.l’a., 24 F. 44. 

The IXisslBBlppl below the riioutb 
of the Ohio i.s nol lit any point or at 
any stiiKe of the watc*i, a “narrow 
ehannel," W'lthin the meaning of In- 
speetors’ Rub's for Inland Waters, 
rule No. 3—Sinnott v. The Dresden, 

D.C\La.. 22 F.Cus.No.l2.90S. Newh. 

Adm. 474. 

93. TT.S.—American Petroleum Co. 

V. Texas Co.. C.C.A.N.Y., 22 F.2d 
290. 

94. IT.S — Old Time Molasses Co. v. 

U. 15.. C.C A.La., 31 F.2d 903, af- 
llriniiig 111 part and reversing in 


navigation.®*^ The descending boat need not warn 
the ascending boat against entering the channel 
where both are plainly in sight of each other, as 
each is entitled to assume that the other will per¬ 
form its duty under the laws of navigation.®® A 
steamer overtaking and attempting to pass a tow 
in a narrow and changeable channel in the Missis¬ 
sippi river is to be its own judge of the matter of 
safety in passing, and assumes all risks except such 
as may be due to the fault of the overtaken ves¬ 
sel, and the latter, by answering a passing signal, 
docs no more than assent to the passing at the risk 
of the overtaking vessel.®® 

Approaching bridge. Under Tn.spectors’ Rules, 
rule No. 3 the descending vessel has the right of 
way in passing between the piers of a bridge span 
or draw, and on her giving the alarm signal the 
a.sccnding vessel must wait below the bridge until 
the other passes. Passing drawbridge see supra § 
139. 

Chicago River. It is the established rule of the 
Chicago river that a steamer must take the star¬ 
board side of the channel.^ Whether in tow or not, 
.she must have a boat astern with a line ready to 
be thrown ashore in case of emergency,^ and her 
anchor so fixed that it can be let go at once.® 

Pacific coast rivers. Vessels going down Pacific 
coa.st rivers arc entitled to the benefit of the current 
in the middle of the channel, and vc.'jScIs going up 
are entitled to the benefit of the eddies along the 
shore. Vessels bound either way, when they Yuu 
near shore, arc to take the shore on their starboard 
side, unless some local cause or other exigency 
makes the port side preferable.^ 

flxfd p.T.‘?stnf3r plfiros.”—The Ada O.. 
DF.Ti'X., 27 F.2(J 90G, 907 

98. U.S.—Ttu' llesciu', D.C Pn., 24 P 
44. 

99. U.S.—Alins Transp. Co. v. Lee 
Line Stenmer.s, Mo.. 235 F. 492, t49 
CC.A 3S. rehearinj^ denied, 238 P. 
349. 151 CC.A. 365. 

IT.S—Tbe Urotbers. D.C.lIl . 4 F. 
C.'is No.l,969, 2 lii.ss. 104, affirmed, 
C (”. Maxwell v. The UrolbcTs, 36 
F Cas.No !>.322—Tlie Louis Dole, D. 
(MIL. 15 F.Cas.No.S..534, 5 Ibss. 

172. 

Starboard-side rule penerally see su¬ 
pra § 137. 

2. U.S.—The P. S. Sheppard, D.C. 
Ill., 4 F.Cas.No.2.072, 1 Piss. 221. 
Canal boats, except under special 

circumstances, are not bound by this 
rule.—The P. S. Shepiiard, supra. 

3. U.S.—The P. S. Sheppard, supra. 

4. Or.— Cutler v. The Columbia, 1 
Or. 101. 


part, D C, The Parranca, 20 F 2d 
192—The Pohemian Club, D.C.Tcx., 
28 F.2d r.42. 

Greater duty on ascendliiBr vessel 

Tin* a.^.cfnding' M*ssel. in case of 
daiu^^er of a collision becoming: ap- 
pan ni ha.s the Krealer duly of stop- 
pim: Ilian the de.sceriditiK ves.'-el. l»e- 
eaijse of her Rrcalt'r ability to slop, 
beiiiK the a.sft'nding: ves.sf-l —TIk* 
Oreg:ornan, C C.A.Or., 30 F.2d 781. 

95. U.S - ^The Cherokee, DC Ohio, 15 
F. 119. 

96. U S —The Oregronian, C C.A.Or., 
30 F2d 781. 

97. T^S—The Ada O., D.C.Tex., 27 
F.2(l 906. 

“There is neither rule nor custom, 

ami lliero should be none, requiring 
either descending: or ascending: ves¬ 
sels to wait at fixed places m the 
ihannel. i*a.ssing: can be and is, 
when ships are properly navig:nled. 
condii»'i«-d all along: the channel 
willioul resurtinK to the device of 
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b. East River 

Steam vessels navigating on the East River between 
the Battery and Blackwell’s Island are required, by stat¬ 
ute, to keep near the center of the stream. A vessel 
violating this rule is at fault and liable. In case of a col¬ 
lision, unless the violation in no way contributed to the 
cause of the collision. 

Under New York Laws 1882 c 410 § 7S7, known 
as the East River statute, all steamboats jiassing: up 
or down the East river between the Battery and 
Blackwell’s Island are required to be navigated as 
near as possible to the center of the stream, and 
vessels violating such law have been held in fault 
where it did not appear that such violation could 
not have contributed to the collision.^ Under this 
rule a vessel, poing up or down, must keep on the 
right-hand side of the center of the stream,^* and a 
violation of the statute, by navigating either on the 
wrong side of the river or too far away from the 
center of the stream, is not excused by a custom of 
vessels to hug the shore to avoid the effect of the 
tide;*^ nor is it any excuse that the observance of 
the rule would cause the vessel inconvenience,® or 
that the vessel is a lug with a long, unwieldy tow.'* 
The presence of other vessels, however, may justify 


a departure from the rule.^® If a violation of the 
statute in no way contributed to cause the colli¬ 
sion, it will not be held a fault rendering the vessel 
liablc.^i 

Application of statute. This statute applies to a 
tug without any regular landing place, whose busi¬ 
ness is to cruise along the docks and move vessels 
from one pier to another, or into and out of the har¬ 
bor,^ 2 to vessels belonging to the federal govern- 
menl,l® and to a ferryboat navigating back and 
forth lengthwise of the East river, between points 
about a mile apart and it has been construed to 
forbid steamers keeping near the shore when 
rounding the Battery in New York harbor in ei¬ 
ther direction,or when rounding Hallett’s Point, 
or when navigating in the East River just above 
Corlears Ilook.^"^ 

The statute does not apply to vessels navigating 
just above the southerly end of Blackwell’s Is¬ 
land;^® nor does it apply to a fireboat answering 
an alarm,^^ or to vessels navigating in the stream, 
or to a vessel whose position outside of the center 
of the stream is necessary and customary to enable 


A.seendinff and descendinff vessels 
HtTierally see supra S 138. 
Slarboard-side rule generally sec su¬ 
pra S 137. 

5. TT.S —The Hern. C C.A N Y., 74 

F 2d 2:J5, uffirminff, DC., n F.Supp. 
741—The Hoehester, DC’N.i'.. 18 

F.Supj). Til, afUrmed, C.C\A, Biilti- 
niore * Ohio R. Co. v. The Roches¬ 
ter. 87 F.2d 908. 

11 C .1. p 1100 note 68. 

Vessels held at fault 

(1) A steamer being towed down 
the Fast River and colliding with an 
ascending steamer was at fault in 
keeping on the New York .side of the 
river, instead of at midstream, in 
violation of the Fast River statute, 
and not changing her course after 
the ascending steamer had twice giv¬ 
en two whistles indicating a desire 
to go to the New York shore for the 
purpose of docking, and between the 
two had angled in that direction — 
The Hermes. C.C.A.N.Y., 21 F 2d 3J4. 
certiorari denied Dalzell v. The Her¬ 
mes. 4S SCI. 141, 275 US. 569, 72 L. 
Fd l.H. 

(2) A tug proc<*eding up the East 
River near the New York shore, 
with a liarge in tow' on each side, 
was at fault for violating the stat¬ 
ute, and lor being on the wrong side 
of the channel, which resulted in a 
collision when she was forced to 
turn to starboard to avoid a vessel 
b.^cking out from her slip, and was 
unable to straighten out the sheer 
against wind and tide before her tow 
collided with the tow of another tug 


proceeding dowm the center of the 
ehanmd.—The Rlack Diamond, C.C.A. 
N.Y., 273 F. 811. 

e. U.S—The Transfer No. 10, P.C.N. 
Y.. 137 F. 666. 

Applusability of starboard-side rule 
to East River see supra § 137. 

7. U S.—The Corsair, CCA.NY., 37 
F.2d 45—The Ceorgia, CCAN.V. 
18 F.2d 7*1.3—The Itlack Diamond, 
t\C.A.N.Y.. 273 F. Sll. 

11 C J. l> 1150 note 69. 

Passing between drill boat and shore 
The existeiiee of a custom for vi-s- 
sels descending the E.ast River to 
pa.ss between a drill boat and the 
Manhattan .shore could not overridi* 
the statutory rules of n.iv igation -- 
Thi* Morristown, C.CA.N.Y, 278 F. 
711. 

8. TT.S—The Georgia. C C.A.N.Y., IS 
F.2d 743—The Emperor, D.C.N.Y.. 
115 F. 447. 

9. IT.S—The Empire, N.Y., 63 F. 

476. 11 C.C.A. r>19. 

10. U.S—The Maine, D C N Y.. 153 

F. 635, rcvi'i'sed on other grounds 
170 F. 91.5. 96 C.C..\ 131. 

11. U.S—The Syos.sct, C.C A.N Y . 
71 F.2d 666—The Saucon. DC N.Y, 
41 F.2d 952—The Morristown. C C. 
A.NY., 278 F. 71*1—The Clara. C.C 
A N.Y., 55 F.2d 1021, reversing, 1). 
a, 49 F. 765. 

11 C.J. p 1150 note 73. 

12. IT S.—The William K. Ferguson, 
D.C.N.Y.. 107 F. 155, reversed on 
Ollier grounds 108 F. 973. 

11 C.J. p 1150 note 74. 
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13L U S.—Rrooklyn Ferry Co. v. U. 
S., DC NY.. 122 F 696. 

14. U.S.—The E. C. Scranton. C C.N 
Y., 8 F.(\'i.s.No.4.273. 3 Riat<*hf 56. 
reversing, DC., 8 F.Cas.No.4.272. 4 
Ren. 127. 

11 C.J p JJ50 note 76. 

Rules a)>plieabb‘ to ferrwboats gen¬ 
eral Iv see infra § 14 9. 

15. TT.S.—I’eniisylvania R. Co. v. 
Magee, DC NY, ISO F. 277. 

11 C.J. j> 1150 note 77. 

16. TT.S—The Trails^ r No. 20, N Y . 
207 F. 767, 125 (’CA. ;)50-Tlw* 
Sleinway, N.Y., 135 F. 344, 68 
C.A. 14. 

17. r.S The Hern, C.C A.N Y.. 74 

F.2d 235, attirming, DC., 5 F Supp 
741. 

18. rs— The Tto.sedale. D.t'N.Y., 22 
F. 737. 

19. US—The Number 1, NY.. JSO 
F. 969, 104 ("C.A J25 

20. r.S—.The Roflsco. J).(\NY, 42 

F.2d 5 19 Tile Terminal. D (” N Y . 
290 F. 533, aflirnn-d. (’('A., Rink 
1 Master Mfg. Co. v. l>avi.s, 4 F.2d 
1022 

The purpose of the statute is to 

keep the waiters near the shore clear, 
for the protection of ve.ssels going 
in and out of slips, and not for the 
protection of vessels navigating in 
lhf‘ stream.—M’ln* Georgia, C.C A.N. 
y.. 18 F.2d 743—The Terminal. D.(\ 
N.Y.. 290 F 533, atlirined. C.C A.. 

Rock 1 Master Mfg (\i. v. Davis, 4 F. 
2d 1022—The Spartan Prince, D.C. 
N.Y., 126 F. 885. 
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her to round to and to land safely in the then 
state of the tidc.21 A steamboat leaving her land¬ 
ing for the purpose of proceeding up or down the 
river must at once make for the center of the 
strcam.22 The statute docs not, however, author¬ 
ize vessels to adhere blindly to a course in the cen¬ 
ter of the river, and does not excuse a vessel from 
the duty to port her helm on meeting other ves¬ 
sels,^3 nor from otherwise complying with rules of 
navigation to avoid a collision with another ves- 
sel.34 A tug and tow entering a congested area 
on the wrong side of the river, in violation of the 
statute, and against the tide should stop to permit 
a steamer traveling with the tide to pass clcar.25 

c. Hell Gate 

Of two steam vessels approaching Hell Gate side by 
side, the vessel on the starboard side generally has the 
right of way and the other must drop astern. A steamer 
coming through the Gate with the tide has the right of 
way over one coming from the opposite direction: and 
a steamer approaching a sailing vessel beating or drifting 
through the Gate should be navigated with great cau¬ 
tion, and, If necessary, should wait until the sailing 
vessel has cleared her. 

Under Inspectors* Rules for Inland Waters, rule 
No. 7, where two steamers are approaching Hell 
Gate side by side, the vessel on the starboard side, 
bas the right of way, and the other must drop 
astcrn.2® This rule in elTect forbids steamers going 
in the same direction passing in the Gate, and has 
the effect of a statute.37 It is not applicable, how¬ 
ever, where there is sufficient room for the vessels 
to pass.23 A consent by the vessel having the right 
of way that the other shall pass docs not make the 


former equally in fault for a resulting collision,^^ 
unless she failed to give the other sufficient room 
to pass where she might have done so without dan¬ 
ger to herself.30 A violation of the rule will not 
charge the vessel in fault with damages if the prox¬ 
imate cause of the collision was a faulty maneuver 
of the other vessel and the violation of the rule was 
a remote causc.^^ It is a custom, as well as a re¬ 
quirement of the inspectors* rules, for a vessel over¬ 
taking another rounding Negro Point near Hell 
Gate to pass to the right.32 By the local custom, a 
tug passing through Hell Gate into the East river 
on an ebb tide with two tows tandem which pre¬ 
vent her from stopping or slowing is entitled to 
make her turn down the river, while it is the duty 
of another tug coming down the Harlem river with 
tows alongside to hold back and keep out of the 
way.33 A tug with tow attempting to pass through 
the Gate on a flood tide during a season of extreme 
cold and unusual quantities of ice is at fault for a 
collision of the tow with a drill at work in mid- 
stream.34 

Vessels on opposite courses. A steamer coming 
through the Gate with the tide has the right of 
way, and where an approaching steamer cannot pass 
her in safety she should wait until the other has 
passed the dangerous channel.35 This rule does not 
apply in the case of a vessel ascending the east 
channel, where the descending vessel has the choice 
of channels to her right.36 A descending steamer 
is at fault in proceeding through the Gate against 
a flood tide, contrary to custom, when meeting an 


21. IJ.S.—The Now Hampshire, N.Y., j 
136 F. 700. 69 C.C.A. 415. 

22. TT S.—Clark v. The Ellen, D.C.N. 
Y., 6 F.CaH.No.2.819. 

23. U.S. “*Tho Goorso Lnw, D C.N.Y., 
10 P.Cas.No.6.337, 3 lien. 456. 

24. U.S.—Tho Bern. C C.A N.Y., 74 
P.2d 235. affirming, DC,. 5 F.Supp. 
741—Tho Gt'orglu, C C.A N.Y.. IS 
F.2d 743- The M. J. Rudolph, C.C. 
A.N.y., 202 P. 740, reversing, D.C., 
262 F. 780. 

Both veBselB at fault 

Where pilot of sloaniHhip going 
down East River arid approaching 
turn in river knew that barges in 
tow of tug going upstremn wuiv near 
Manhattan shore, although ho could 
see only tin* head bnrgos, a^id yet did 
not stop engines until second ex¬ 
change of one-blast signals, and did 
not revtTse engines until full minute 
thereafter, steamship was equally at 
fault with tug in cn.suing collision. 
—The Hern. C.C.A.N.Y., 74 F.2d 235, 
affirming. D.C., 5 F.Supp. 741. 

Tug held not at fault 
Where head tug proceeding up 


■Ea.'?t River with tow tandem was 
heading diagonally across river and 
clost-cuttlng the point of Corlears 
Hook, but tow was not out of line and 
helper tug was conscious of no dan¬ 
ger until head tug sounded alarms, 
helper tug which thereafter at¬ 
tempted, but had not sufficient time, 
to make line fast so as to draw tow 
away from approaching steamer go¬ 
ing down.stream, was not at fault in 
ensuing collision.—The Bern, supra. 

25. U.R —The Georgia. C.C.A.N.Y., 
IS F.2d 743. 

26^ II.S —The Steamtug No. 16, D.C 
N.Y., 157 F. 142. 

11 C.J. p 1150 note 84. 

37, n .s —Tho Sam Sloan, D.C.N.Y.. 
65 F. 125. 

11 C.J. p 1150 note 85. 

28. lT.,s.—The Steamtug No. 15, D.C. 
N.Y.. 157 F. 142. 

29. IIS.—The Dentz, C.C.N.Y., 29 F. 
5Jr». rever.sing, D.C., The Plymouth 
Jloek, 26 F. 40. 

30. r.S—MillIkcn v. The C. H. 
Norlbani. DC.N.Y., 37 P. 238. 

11 C.J. p 1150 note 88. 
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31. U.S.—The Dentz, C.C.N.Y., 29 P. 
525, reversing. D.C., The Plymouth 
Rock. 26 F. 40. 

32. U.S.—Milliken v. The C. H. 
Northam, D.C.N.T., 37 F. 238. 

33. U.S.—The Luzerne, N.Y., 204 F. 
981. 123 C.C.A. 303. 

34L U.S.—In re David J. Conroy, 
Inc., C.C.A.N.Y., 26 F.2d 240. 

35. U.S.—The Portchester, C.C.A.N. 
Y., 94 F.2d 644—The Ceres, D.C.N. 
y.. 44 P.2d 377. 

11 C.J. p 1151 note 92. 

The narrow channel rule Ib com¬ 
plied with in Hell Gate when an 
eastbound vessel approaches the 
point in about the middle of the 
channel and a westbound vessel close 
to Wards Island holds back behind 
Negro Point for the benedt of east- 
bound boats.—The Portchester, C.C. 
A.N.y., 94 F.2d 644. 

3& U.S.—The City of Springfield, D. 

C.N.Y., 26 P. 158—The City of 
Hartford, D.C.N.Y., 6 F.Cas.No.2,- 
749. 7 Ben. 850. 
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ascending tow;*^ or in coming down on the east 
side of a dredge in violation of a regulation of the 
war department, with respect to a collision when 
a vessel proceeding up stream sheered to port.38 
Where the vessels have, by signals, agreed to pass 
in a certain way, each must keep well over to its 
own side of the channel.*® If a tug performs all 
her duties in the Gate, in keeping on the proper 
side of the channel and heading along the thread 
of the stream, the mere fact that she is held up 
by the tide and the weather will not charge her 
with fault nor will a tug be held in fault for 
taking a single vessel through Hell Gate on a flood 
tide on a hawser two hundred and fifty feet long, 
in the absence of any special regulations on the 
subject, nor need she stop or slow up on meeting a 
steamer which fails to signal.^^ A tug with a tow 
approaching Hell Gate from the south by the east¬ 
ern channel is not in fault in crossing the bows of 
a tug and tow coming against a strong tide around 
Hallett’s Point and hugging the eastern shore to 
counteract the tendency of the tide to sweep the 
tow to the westward.^* 

Steam and sailing vessels, A steamer approach¬ 
ing a sailing vessel beating or drifting through Hell 
Gate should be navigated with great caution, and, 
if necessary, she must wait below the Gate until 
the sailing vessel has cleared her.^* It is not ordi¬ 
narily the duty of a sailing vessel in such case to 
shorten her tack or to come up in the wind to en¬ 
able the steamer to pass hcr;44 but the circum¬ 
stances may be such as to impose on the sailing ves¬ 
sel the duty of taking these precautions in order 
to avoid collision.^® 


§ 143. Harbor Navigation 

Except to the extent that navigation in harbors 
is controlled by special rules and regulations, as dis¬ 
cussed infra §§ 144-149, such navigation is subject 
to the rules and regulations heretofore considered 
relating to navigation on inland waters, such as the 
rules relating to steam vessels meeting or crossing, 
supra §§ 44-^9; to overtaking vessels, supra, §§ 57, 
58; to vessels towing and in tow, supra §§ 59-76; 
to lights, signals, and lookouts, supra §§ 93-110; 
and to navigation in fog or thick weather, supra §§ 
111-126. Vessels at rest, at anchor, or at piers see 
supra §§ 77-92. 

§ 144. - Entering and Leaving Harbor 

a. In general 

b. Taking or discharging pilot 

a. In General 

A vessel entering or leaving a harbor must keep In 
the channel, be under control, and be navigated with 
vigilance commensurate with the dangers Incident to 
the character of the harbor and other conditions exist¬ 
ing therein. 

A vessel entering or leaving a harbor must keep 
in the channel,^® or, in case the harbor is mined, to 
the part of the channel assigned by the government 
patrol boats and must be under control,and be 
navigated with the vigilance commensurate with the 
dangers incident to the character of the harbor, the 
number of vessels therein, and the' condition of the 
weather,^® and with due regard to the narrow-chan- 
iK*l rule and the port to port passing rule.®® An in¬ 
coming vessel should approach a narrow channel 
entrance of a harbor in such a manner as to leave 


37. U.S.—Tlip Calvin Austin, D.C.N. 
Y.. 27ri P. 836. 

38. IT.S.—The Michael Tracy, C.C.A. 
N.Y.. 43 F.2d 965. revrrslnff, D.C.. 
40 F.2d 70, and certiorari denied 
M. Sr .T. Tracy, Inc. v. Northwest¬ 
ern Fjre & Marine Ins. Co., 01 S.Ct. 
180, 282 U.S. 895, 76 L.Ed. 789. 

39. U.S.—The Peerless, N.Y., 65 F. 
342. 5 C.C.A. 124, atllrminff, D.C., 
48 F. 844. 

n C.J. p 1151 note 94. 

40. U.S.—Tar & Fuel Transport 
Corporation v. Palmer, C.C.A.N.Y., 
90 F.2d 437—The Tnin.sfer No. 21, 
C.C.A.N.T., 248 P. 459. 

41. U.S.—The Josephine B., N.Y., 68 
P. 813, 7 C.C.A. 495. 

42. U.S.—^The Zouave, D.C.N.Y., 90 
P. 440. 

43 . U.S.—The Island City, C.C.N.Y., 
13 F.Cas.No.7,108, 5 Blatchf. 264. 

11 C.J. p 1161 note 97. 

4b4. U.S.—Whitney v. The Empire 


State, D.C.N.Y., 29 F.Cas.No.l7,- 

686. 1 Ben. 67. 

45. IT.S—The City of Hartford. D. 

C.N.y., 6 F.CasNo.2.749, 7 Ben. 350. 
11 C..T. p 1151 note 99. 

40W U.S.—Mercer v. The Florida, D. 
C.Va., 17 P.Ca.s.No.9,433, 3 Hughes 
488. 

47. U.S.—The Chalmette, D.C.N.Y., 
93 P. BOO. 

418. U.S.—Culbertson v. The* Steamer 
Southern Belle, La., 18 H<iw. 584, 
15 L.Ed. 493—Itoston Sand & 
Gravel Co. v. U. S., C.C.A.Mass., 7 
P.2d 278, revensing:, L>.C., 298 P. 
768. 

11 C.J. p 1151 note 3. 

49. U.S.—A. H. Bull S. S. Co. v. U. 

S., C.C.A.N.Y., 34 P.2d 614, afllrm- 
InK. D.C., 29 F.2d 765—Boston Sand 

6 Gravel Co. v. U. S.. C.C.A.Mass., 

7 F.2d 278, reversing, B.C., 298 F. 
768—The Pennland, D.C.N.Y., 9 P. 
Supp. .177, affirmed, C C.A., Freder¬ 
ick Levland & Co v. The Anniston 
City, 82 F.2d 1008—The Ulrik 
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Holm, C.C..A.MasH., 298 P. 849. cer¬ 
tiorari denied Davis v. Marius 
Nicl.sen & Son, 45 S.Ct. 90. 266 TT.S. 
63 5, 69 L Ed. 469, and Reading Co. 
v. Marius Nielsen & Son. 45 SCI. 
96, 266 U.S. 615, 69 L.Ed. 469— 
The Amolco, CC.A.Mass., 283 P. 
890. affirming, D.C.. 273 P. 614— 
The Pembrokeshire. D.(\Md., 269 

F. 853—The City of Erie, D.C.Ohio. 
250 F. 259. 

31 CJ. p 1151 note 4. 

Extreme care 

A tug which has a tow four thou¬ 
sand four liundrcd long at en¬ 

trance to harbor Is bound to use ex¬ 
treme care.—The Ohioan, D.C.N.Y., 9 
F.Supp. 361. 

score than ordinary eare must be 
exerci.sed by a vos.scl entering a 
crowded harbor.—Old Time Mola.sses 
Co. V. U. S., C.C.A.La., 83 P.2d 963, 
affirming in purl and reversing in 
part, DC., The Jtarranca, 20 P.2d 3 92. 

50. U.S.—The BI Sol. D.C.N.Y., 46 

F.2d ^<’52. affirmed, C.C.A.. Southern 
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ample room for outcominj?: vessels to pass her port 
to port.si A steamer has the right to act on the 
exigency of the tide and of her own draft, which 
makes it imi)eralive on her to reach the bar at the 
month of the harbor at high water, and she is not 
bound to remain at her berth until another vessel 
starting at the same time astern her, has passed.***" 
Vessels passing quarantine anehorage in Nciu 
York harbor are reciuircd to exercise the same high 
degree of care as though passing down a narrow 
channel in front of slips from which other vessels 
are likely to emerge.*'*^ 

b. Taking or Discharging Pilot 

The maneuvers of a steam vessel and pilot boat in¬ 
cident to the taking on or discharging of a pilot should 
be governed by the exercise of care and good Judgment, 
and in accordance with established usage. 

'rhe navigating maneuvers of steam vessels and 
pilot boats incident to the transfer of a pilot should 
be governed by the exercise of care and good judg¬ 
ment and established usage, and it is the duty of 
each vessel in such case to watch the movements of 
the other, and of the si earner to stop or come to 
a very slow speed at a safe distance from the pilot 
boat.^*^ A steamer and a pilot boat which have 
agreed to come to a standstill, so that the ])ilot 
boat’s yawl may bring a ])ilot to the steamer, are 
not navigating on independent courses, and the stat¬ 
ute relating to vessels on courses creates no pre- 
suniiition that one is the privileged and one is the 
burdened vessel, and defines no course of naviga¬ 
tion to be followed by either. It is a c.isc of spicial 
circiim.stances in wdiich the vessels are cobjierating 
in an agreed niaiieiiver, and each is bound to act 

Par. Co. v. 

Arntilc'o, C.C. A.Mjih.s., U.S.T 
afllrminp. DC. H73 F r.l4. 

Narrow-chrinnc*! or .stHrbonrd-aido 
rule supra § J.T.’I h. 

Port to port rult* In Kfiioral Ht-e su¬ 
pra 8 47. 

51. TT H.—The r<'nnlMnd. D C.N.T., 9 
F.Supp. 377, afllrmod, CCA., Frod- 
oriek lioyland & Co. v. The An¬ 
niston City, 81' F.2d 10(18. 

52. D.S.—Tht* (^11 V of Mnron, Ga.. 
r>l 94 9. 2 C.CA. B(i4. 

53. U.S—The Atkiii.s Jluphes, D.C. 

N.Y., 199 P. 938. 

Steamer oollldiner with tow on Quar¬ 
antine Anchorage held in fault 

U.S.—Northern Traiisp. Co. v. Davis, 

C.C.A.N.y., 282 P. 209. 

Navitration near piers see Infra 8 146. 

54. TT.S.—The I'hilndelphia, D C.I*a.. 

239 F. 396, modified on other 
grounds. C.C.A.. L,a FUindrt\ 9 F. 

2d 331—The A*;iH‘lhi. DC.AIa., 198 
P. 14 7, amnned 204 F. 440, 122 C.C 
A. 626. 

11 C.J. p ll&l note 7. 


prudently toward the agreed end.®® The pilot boat, 
on approaching a steamer that has signaled her 
desire for a pilot, is not justified in assuming that 
the other vessel has stojiped her headway.®® How¬ 
ever, a vessel at sea on jiilotage ground is subject 
to the usual rules of navigation as respects a pilot 
boat w'hose signal offering services she has not an¬ 
swered and whose services she docs not desire. She 
is not in fault for observing the usual rules in en¬ 
deavoring to keep away from the pilot boat, al¬ 
though the latter may be navigating for the inirposc 
of coming within hailing distance; nor for not 
guarding against dangerous maneuvers of the jiilot 
boat that could not be foreseen or expected.®'^ 
While it is usually more prudent to keep to one side 
of a harbor or channel entrance in discharging a pi¬ 
lot, yet where the failure to do so did not contribute 
to the collision, it will not be held a fault.®® 

Although it is a proper and frequent practice for 
the pilot to decide from w'hich side he will leave 
the ship, and to make his arrangements according¬ 
ly,®® it is the usual jiractice to discharge a jiilot 
from the lee side of the vessel, and for the vessel 
having the jiilot aboard to lay to and stay stopped, 
making in so doing the side from which the pilot 
has arranged to leave the lec side.®® 

§ 145. — Navigation about Harbor 

A vessel navigating the crowded waters of a harbor 
should proceed with great care and vigilance, and in 
compliance with the navigation rules and regulations. 

All vessels in navigating the crowded waters of 
a harbor should jiroceed with great care and vigi¬ 
lance,®^ and with close reference to each other;®- 

239 F. 396, modified on other 
prround.M. C.CA., Da Flandre, 9 F. 
2d 331. 

Zt is a proper and frequent course 

for the pilot boMl, if under steam, 
when she upproache.s another vessel 
to take olt her pilot, on the weather 
side, to Ko astern and round up on 
the lee side; but there l.s nothinic Im¬ 
proper in coming? to on either sid«*, 
the choice bcinf;' a matter of con- 
venienee only.—The Philadelphia, su¬ 
pra. 

00. US—The Philadelphia, supra. 

61. IT.S--The City of Pans, N.i’., 9 
Wall. (.34, 19 L.Kd. 751. 

11 C.T. p 1152 note 12. 

A submarine may be at fault for 
running on her eriK^ines through a 
crowded and congested harbor w'hen 
she is not m a proper position for 
maneuvering.—The Abangarez, D.C. 
Da., 60 F.2d 543. 

62 . IT s. — Grantz v. Duckenbach. Md., 
219 F. 683. 135 C.(\A. 355. affirm¬ 
ing, I>(\. The Jacob Duckenbach, 
206 F. 226. 


U. S., 72 F 2 J 212—Tlie I “It !■ proper and customary for 

F. 890, I the pilot boat to do \vhate\er ma- 
neuviTlng Is nece.ssary to lake off 
the pilot, and for the other \ e.ssel to 
.stay Mopped and do nothing ”—The 
Philadelphia. P C.Pa , 239 F. 396. 400. 
modilled on other grounds, CM^A., 
Da Flandre, 9 F.2d 331. 

Pilot boat held primarily at fault 
U.S —La Flandre, C.C.A.Pa., 9 F.2d 
331. modifying, DC., The Philadel¬ 
phia. 239 F, 396. 

55. r S.—The Monterey, N.T., 161 F. 
95, 88 C C.A. 259, reversing, D.C., 
153 F. 935. 

56. U.S.—The Ansgar, Pa.. 123 F. 
473, 59 C(\A. 277, reversing, D.C., 
115 F. 410, and certiorari denit'd 
24 set. 854, 193 U.S. 673, 48 D.Kd. 
842. 

11 C.J. p 1151 note 9. 

57. U.S.—The Cambusdoon, D C.N. 
Y.. 30 F. 704. 

58. X’.S—The Kentucky, D.C.N.Y., 
148 F. 500. 

59. U.S.—The Philadelphia, D.C.Pa., 

ICO 
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and this duty is especially incumbent on large and 
powerful steamers in the presence of slower and 
weaker vessels.®^ Steamers should not crowd in 
among other vessels,®^ or between other vessels and 
the shore or navigate too near the shore;®® or 
plunge into a crowd of vessels, taking the chances 
of getting through or pass at great speed under 
the stern of a large vessel hiding the view of ap¬ 
proaching vessels,®® although a steamer proceeding 
with due precaution and suddenly colliding with a 
vessel which has been concealed by a larger vessel 
cannot be held liable.®® So far as practicable a ves¬ 
sel navigating in a harbor must observe the star¬ 
board-hand rule,'^® the starboard-side rule, as ex¬ 
plained sujira § 133 b, the port to port passing 
rule,'^^ and the rule forbidding an overtaking vessel 
to pass an overtaken vessel without signaling to the 


latter and obtaining her consent.*^® Where, how¬ 
ever, a tug is maneuvering with her tow in harbor 
waters, the situation is one of special circumstances, 
and the steering and sailing rules do not apply.^® 

§ 146. - Navigation near Piers 

A high degree of care must be exercised by vessels 
navigating near piers; and vessels lying at piers must 
be prepared to withstand contacts ordinarily Incident to 
harbor navigation. 

Vessels navigating near piers or wharves in a 
harbor must exercise a high degree of care,^^ and 
must not unnecessarily navigate near the piers or 
wharves, or proceed at such speed or in such man¬ 
ner as to endanger vessels lying there or entering 
or leaving their slips in the customary manner 
and a vessel jiassing a wharf in the daytime with 


83. U.R. ‘The City of Paris, N.T., 0 
WhII. 0:14. 10 I. Ed. 751. 

11 C J. p 1152 note 14. 

64. U S — The Senator D. C Chase. 
D.C.N.y., 4C V. S74. 

65. IT S —The Nevada. D.C.Va., 275 
F. 965. 

11 C.J. p 1152 note 16. 

66 . U.S—The Dreamland, D.C.N.Y., 
149 F. 910. 

11 r J. p 1152 note 17. 

67. U.S.—llanrox v. The Syrarii.se, 
N.Y.. 9 Wall. 672. 19 D Fd 783. af- 
tlrming, C C. The Syraciis*', 23 F. 
CasNo.13,718. 6 lUatchf. 238. 

11 C.J. p 1152 note 18. 

68 . U.S.—The Albany, N.Y.. 81 F. 
966, 27 C.C.A. 28, reversing, D C., 
74 F. 311. 

Speed ffenerally see supra S 128. 

69. S—The Java. v. Judd Din.seed, 
etc.. Oil Co. MaH.s.. 14 Wall. 1S9, 
20 D.Fcl 831. 

11 C J P 1152 note 20. 

76. TT.S—The Paris, D.C.N Y., 37 F. 
2d 734. artirmed. C.C.A . 44 F.2d 

1018—The Alheinarle. DCMd., 22 
P.2d 810—The Tenadores, C (\A.N. 
y.. 298 F. 740--The Sorony No. 6. 
C.CAN.Y, 285 F. 154. certiorari 
denied Standard Oil Co. of Now 
York V. Clyde S S Co, 43 SCI. 
862, 261 U.S. 616, 67 D Fd. 828— 
The City of Erie, DC Ohio, 250 F. 
259—The Thielhek. Or.. 241 F. 209, 
154 C.(\A. 129. affirming, D.C.. 218 
F. 251—The Southern, 235 F. 78. 
148 C.C.A. 572, affirming, D.C., 224 
F. 210. 

11 C.J. p 1152 note 21. 

A Babmarlne may be solely at fault 

for a collision between it and a pri¬ 
vileged steamship approaching at 
right angles, because of the subma- 
rine’.s violation of the crossing rule, 
and although the steamship also vio¬ 
lated the rule by failing to give a 
timely signal as the privileged vessel 
it is not at fault where its violation 

16 C.J.S.-11 


did not contribute to the collision.-- 
The Abangarez. D.C Da.. 60 F 2d 543. 
Starboard-hand rule for xessels 
crossing courses generally see su¬ 
pra 8 48. 

71. U.S.—The Havre Maru, DC.N.Y., 

16 F.2d 483. affirmed. C.tXA., The 
llallgnm, 20 F.2d 720. 

11 C.J. p 1152 note 21 fa] (1). 

Port to port passing rule generally 
see supra § 47. 

76. U.S.—Northern Nav. Co. v. 
Minrie.sota Atlantic Transit Co., C. 
C.A.Minn., 49 F.2d 203. 

Xn Duluth Xarbor overtaking ves¬ 
sel has no right to pass without per¬ 
mission of overtaken vessel.—North- 
<*rn Nav. Co. v. Minnesota Atlantic* 
Transit Co., supra 

Overtaking ves.sel signaling to pass 
generally see supra fi 106. 

73. U.S.—The John Rugge, N.Y., 234 
F. 861, 148 C.C.A. 459. 

Maneuvering in mooring or leaving 
plc*r see infra § 147. 

Special circumstances justifying, re¬ 
quiring, or c'xcusing departure 
from rules in general see infra 9 
154. 

74. IT.S.—The Transfer No. 18, C.C 
A.N Y., 74 F2d 256—The Atkins 
Hughes, D.(\N.Y., 199 F. 938. 

Attempt to paes between pier and 
other vessel 

Ocean-going tug, which continued 
at full speed toward passage hi*tween 
piers and stern of steamship, al¬ 
though steamship did not at tirst an¬ 
swer the lug's signal for starlioard 
passage, and although the steamship, 
notwithstanding suhsequent a-ssent 
to other signal, continued to back 
toward piers, thereby narrowing the 
passage, was at fault for collision 
with steamship.—The Nevada, D.C. 
Va., 275 F. 965. 

75. U.S.—The* Harry. C.C.A.N.Y., 57 
F.2d 184—The Oeorge S. Tice, D.C. 
N.Y., 37 F.2d 101, affirmed, C.C.A., 
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Metropolitan Securities Corporation 
V. The George S Tice, 37 F,2d 102 
—Ijeslic-California Salt f''(> v. Dar- 
kin. C.C.A.Cal., 25 F 2d 299 -The Co¬ 
topaxi. C C.A.N.y . 20 F 2(1 56S—The 
No. 310, D.C.N.Y, 5 F.Supp. 5G5— 
The Costilla, D.C.N.Y., 271 F. 1013 
—The Doukor No. 2, N Y.. 254 F. 
579, 1C6 CC.A. 137—The El Monte. 
Tex., 252 F. 59, 164 C.C.A. 171. cer¬ 
tiorari denied Southern J'acillc Co. 
V. Slag Dine, 39 S.Ct. 11. 248 U. 
S. 573, 63 L.Ed. 427—The Iteatrlee 
Rush, N.y., 250 F. 856, 163 C.C.A. 
169. 

11 C J. p 1152 note 24. 

This rule applies to tugs with tows 

U.S.—The Poling Hro.s. No. 2. C.C.A. 
N.Y.. 62 F2d 357—The Nanuet. C. 
C.A.N.Y., 55 F.2d 222—The Invader. 
(\C'AN.Y, 54 F.2d 347- The Wil¬ 
liam V. O’Drisc'oll, DC NY. 48 F. 
2(1 358—The New York t'entral No. 
3, C.C'.ANY, 42 F.2d 207—The 
American Eagle, 1) C N.Y., 3 F. 

Supp 717, affirmed, CC.A., Ameri¬ 
can Lighterage Corixiralion v. The 
President Ilaye.s, C8 F.2d 993- The 
New York Central Tug No. 27, C.C. 
A. N.y.. 298 F. 959—The Interstate. 
DC.N.Y. 280 F. 446 -The William 
A. Jamison, N.Y., 241 F. 950, 154 
C C A. 586. 

11 CJ p 1152 note 24 (bj. 

Backing across channel 

A vessel, which continued to back 
across channel toward piers after as¬ 
senting to tug's request for star- 
liuard passage, thereby narrowing 
the space betwi'cn its stern and the 
piers, was at fault for the collision 
with the lug's c.ar lloat, caused by 
narrowness of passage between the 
vessel's stern and the jiic'rs.—The 
Nevada, D.C.Va, 275 F. 965 
Yacht hold not at fault 

Where a steam yacht is navigated 
as near as practicable in the center 
of the river, and, at the time it is 
struck by a steam lighter which is 
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plenty of sea room and coming into collision with 
a vessel moored there is not exonerated from fault 
by the fact that the injured vessel was moored in 
an improper placc.*^® However, a violation of the 
rule, if not contributing to cause the collision, will 
not render the vessel liable,'^'^ nor may its violation 
be invoked by a vessel also transgressing it;*^* and 
vessels lying at piers must be prepared to with¬ 
stand such contact from other vessels as is ordi¬ 
narily incident to harbor navigation.*^® A rule or 
regulation prohibiting vessels from running within 
a specified distance from, and parallel to, the pier¬ 
head line, applies to a vessel running only a short 
distance from one pier to another.*® 

§ 147. — Approaching or Leaving 
Wharves or Slips 

a. Making landing 

b. Moving from dock 
c Right of way 

a. Making Landing 

A veiiel entering a slip or wharf must exercise proper 
precautions to avoid injuring other vessels moored there* 
leaving the slip* or passing near. To get to her berth 
she may, if necessary, move other moored vessels, in a 
proper manner and to a reasonably safe berth. If she Is 
unaware of the danger of her approach to a moored 
vessel, the latter should notify her thereof, or move to a 
place of safety. 

A vessel entering a slip or wharf must take due 
precautions to prevent injuries to vessels lying 
moored there ;*^ and when using a private slip 
is chargeable with notice of the custom of the oc- 

pushed aerainst It by a tugr cominer 
out of a Blip, the yacht is flve hun¬ 
dred feet oft the end of the pier, and 
its officers have kept a careful look¬ 
out and done everything: possible to 
avoid a collision, it is not at fault.— 

The Corsair, C.C.A.N.Y., 37 F.2d 4B. 

Speed of vessel see supra fi 128. 

76. U.S.—The Nettie Sundberg, D.C. 

Cal., 100 F. 886. 

11 C.J. p 1152 note 26. 

77. U.S.—The Chicago, N.T., 125 F. 

712, 60 C.C.A. 480, reversing, D.C., 

102 F. 991. 

7a U.S.--The Golden Rod, D.C.N.Y., 

145 F. 840. 

79. U.S.—The Andrew Welch, D.C. 

Cal., 122 F. 557. 

11 C.J. p 1163 note 26. 
aa U.S.—Leslie-Callfornia Salt Co. 

V. Larkin, C.C.A.Cal., 26 F.2d 299. 

81. U.S.—The Rochester, D.C.N.Y., 

7 F.Supp. 327. 

11 C.J. p 1153 note 30. 

^Landing stsamboat hold fraa from 
fault 

(1) Because of failure of exhaust 


cupant as respects breasting off and the use of 
warps across the slip, and must approach it with 
caution.®* She should not attempt to make a land¬ 
ing or to enter a slip after another has started to 
leave until the latter has passed clear,** or until she 
has opened up the slip in a safe manner to attempt 
an entrance;*^ and she also owes a duty of strict 
attention to other vessels passing near the slip, so 
that if the circumstances demand it she must delay 
her maneuvers until such vessels have passed out 
of danger.** The master of the moving vessel is 
bound to know the currents and guard against their 
effects,*® and he must not attempt to land or crowd 
into a slip where it is hazardous.**^ 

A vessel must be prepared with lines and means 
of stopping her momentum to prevent injuries to 
others;** but where she has taken all due precau¬ 
tions in this latter respect, and the wharfinger 
through no carelessness on his part or on the part 
of the steamer fails to make her lines fast, and she 
is driven by a storm against other boats, she is not 
liable.*® Where it is necessary for a vessel to touch 
another in swinging into her berth, she must do so 
in an easy manner®® and use her fenders and lines 
in such way as not to injure the moored vessel.®^ 

Moving other vessels* Where owing to the posi¬ 
tion of vessels in a slip or at a wharf a vessel hav¬ 
ing a lawful right to enter cannot get to her berth, 
she may move other vessels after they have unrea¬ 
sonably refused to comply with her request, pro¬ 
vided she docs so in a proper manner and gives 
them a reasonably safe berth;®* but she assumes 

tion v. The George 8. Tice, 37 F.2d 

102 . 

B5w U.S.—The Panther, C.C.A.N.Y., 
79 F.2d 625—The Hermes, C.C.A. 
N.Y., 21 F.2d 314, certiorari denied 
48 S.Ct. 141, 275 U.S. 569, 72 L.Ed. 
431—The Buliey, C.C.A.N.Y., 4 F. 
2d 1004. 

11 C.J. p 1153 note 32. 

86. U.S.—The Bulgaria, D.C.N.Y., 74 
F. 898. 

11 C.J. p 1163 note 33. 

87. U.S.—The Columbia, D.C.N.Y., 48 
F. 325. 

11 C.J. p 1163 note 34. 

88. U.S.—The Michigan, C.C.MIch., 
62 F. 501—The Phoenix, C.C.N.Y., 
19 F.Cas.No.11,111, 3 Blatchf. 273. 

U.S.—The City of Aberdeen. D. 
C.Wash., 107 F. 996. 

Sa U.S.—The Harry, D.C.N.Y., 15 
F. 161. 

91. U.S.—Wilsey v. The Celestial 

Empire, D.C.N.Y., 2 F. 661. 

U.S.—The Minneapolis* N.Y., 130 
F. Ill, 64 C.C.A. 445. 

11 C.J. p 1168 note 89. 


valve to operate, preventing stop¬ 
ping.—The Rose Standish, D.C.Mass., 
26 F.2d 480. 

(2) In colliding with tug at rest 
driving It into barge, while ma¬ 
neuvering to dock.—The Doylestown, 
D.C.Cal., 60 F.2d 439, affirmed, C.C.A., 
Rideout v. Charles Nelson Co., 65 F. 
2d 783. 

Duly of mooring vessel generally see 
supra 9 88. 

Speed in approaching or entering 
slip see supra 5 128. 

Vessels coming to anchor see supra 
9 79. 

8. U.S.—The Fulda, D.C.N.Y., 81 F. 
351. 

8. IT. s.—The George S. Tice, D.C. 
N.Y., 37 P.2d 101, affirmed, C.C.A., 
Metropolitan Securities Corpora¬ 
tion V. The George S. Tice, 87 F.2d 
102—The James A. McKenna, C.C. 
A.N.Y., 26 F.2d 689. 

11 C.J. p 1163 note 81. 

84. U.S.—The George S. Tice, D.C.N. 
Y.. 37 F.2d 101, affirmed, C.C.A., 
Metropolitan Securities Corpora- 
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the risk of a collision between a vessel whose lines 
she casts off and other vessels lying thcre.^® 

Weak vessels and small boats. If for any special 
reason of which the moving vessel has no notice, 
such as the weakness of the moored vessel,®^ the 
approach of another is hazardous, the moored ves¬ 
sel should give timely notice or move to a place of 
safety;®® and the rule is equally applicable to 
small boats.®® It has been held, however, that the 
landing of a heavy vessel alongside a light one law¬ 
fully moored at a wharf is wholly at the risk of 
the vessel making the landing, and that she is liable 
for all injuries caused thereby to the vessel at 
rest.®"^ 

b. Moving from Dock 

A vessel leaving a slip or dock must exercise due 


care and precaution to avoid Injuring other vessels 
moored there or navigating nearby. If necessary to her 
getting out, other vessels may be moved. 

It is the duty of a vessel moving from a dock or 
slip to use due care and precaution to avoid injury 
to moored vessels.®® A vessel about to leave a 
wharf or slip, especially where her view of ap¬ 
proaching vessels is obstructed, should proceed in a 
reasonable and prudent manner,®® depending on the 
lawful customs of vessels, as well as on special con¬ 
ditions of wind and tide and passing traffic.^ She 
should keep a vigilant lookout for obstructions of 
all kinds in the slip,® and for other vessels navigat¬ 
ing across its mouth,® and she will be held at fault 
if she proceeds at too great speed, and is not kept 
under control.'* She must give a proper warning 
by the slip whistle to vessels approaching the slip or 
passing in the channel outside,® and must also so 


93. IT.S.—The Guy G. Major, D.C. 
N.y., 124 F. 95. 

94. U.S.-—The N. B. Starbuck. D.C. 
N.Y., 29 F. 797. 

11 C.J. p 1153 note 41. 

96. U.S.—The City of Auffu.Mta, D. 

C. N.y.. 30 F. 844. 

96. U.S.—The Nero, D.C.Pa., 189 F. 
653. 

11 C.J. P 1153 note 48. 

97. U.S.—The Moonlight, D.C.N.Y., 
50 F. 478—The Niobe, D.C.Ga., 31 
F. 164. 

Mo.—IT. S. V. St. Loui.s, 6 Mo. 230. 
Mooring alongside of other vessels 
generally see supra S 90. 

96. U.S.—The Elizabeth M. Baker, 

D. C.N.Y., 3 F.Supp. 977, modified on 
other grounds, C.C.A., 69 P.2d 54, 
certiorari denied Meseck Towing & 
Traiusportation Co. v. Baker, 54 S. 
Ct. 714, 292 U.S. 636, 78 D.Ed. 1488, 
Meseck Towing & Tran.sportation 
Co. V. Smith-Murphy Co., 54 S.Ct. 
714, 292 U.S. 636, 78 L.Ed. 1488, 
and Meseck Towing & Transporta¬ 
tion Co. V. Ryan, 64 S.Ct. 716, 292 
U.S. 636, 78 L.Ed. 1488. 

11 C.J. P 1153 note 46. 

Duty of: 

Moving vessel generally as to ves¬ 
sels moored see supra § 87. 

Tug making up tow and getting 
under way see supra S 06. 
Vessels navigating near piers as 
to vessels leaving pier or slip 
see supra S 146. 

Maneuvering in slip see supra fi 86. 
Use of propeller in slip see supra S 
91. 

Vessels getting under way see supra 
fi 84. 

99. U.S. —The Samson. C.C.A.N.y., 
93 F.2d 497—The New York Cen¬ 
tral No. 8. C.C.A.N.Y., 42 F.2d 207 
—The Fort St. George, D.C.N.Y., 22 
F.2d 196, affirmed, C.C.A., 27 F.2d 
788, certiorari denied Bermuda & 
West Indies S. S. Co. v. Oceanic 


Steam Nav. Co., 49 S.Ct. 179, 278 
U.S. 664, 73 L.Ed. 664—The Sicilian 
Prince, D.C.N.Y.. 128 F. 133. affirm¬ 
ed 144 F. 951, 76 C.C.A. 677. 

11 C.J. p 1163 note 47. 

Backing vessel from her slip Is a 
dangerous maneuver where other 
vessels are pa.ssing, and should be 
undertaken only with great care, and 
after all precautions have been tak¬ 
en.—The Glasgow Maru. D.C.Tex., 1 
F.2d 603—The Dorset, Va.. 260 F. 
32, 171 C.C.A. 68. affirming, D.C., 250 
F. 867. 

Fault held mntnid 

(1) Between vessel backing or be¬ 
ing backed out of slip and pu.ssing 
vessel.—The Isabela, D.C.N.T., 1 F 
2d 399, affirmed, C.C.A., New York & 
Porto Rico Co. V. Director General of 
Railroads, 32 F.2d 1017—The William 
J. Conway, D.C.N.Y., 287 P. 431—Mc¬ 
Williams Bros. V. Payne, C.C.A.N.Y., 
276 F. 917—The Edouard Alfred, D.C. 
N.Y,, 261 F. 680—The Dorset, Va.. 
260 P. 32, 171 C.C.A. 68, affirming, D. 

C. . 250 F. 867—The M. Moran, N.Y., 
254 F. 766, 166 C.C.A. 212, reversing, 

D. C., 238 P. 636. 

<2) Between vessels leaving their 
respective slips.—The Hattie Thom¬ 
as, D.C.N.Y., 41 F.2d 270—Edward J. 
Barton Lighterage Co. v. Davis, C.C. 
A.N.Y., 4 F.2d 999—The Progressive, 
C.C.A.N.Y., 271 F. 207. 

1. U.S.—The Fort St. George, D.C. 
N.Y., 22 F.2d 195, affirmed, C.C.A., 
27 F.2d 788, certiorari denied Ber¬ 
muda & West Indies S. S. Co. v. 
Oceanic Steam Nav. Co., 49 S.Ct. 
179, 278 U.S. 664, 73 L.Ed. 664. 

8. U.S.—The Despatch, D.C.N.Y., 120 
F. 856. 

a U.S.—The Bouker, No. 2. N.Y.. 
264 P. 679, 168 C.C.A. 137—The 
Middlesex, D.C.Md., 189 F. 654. 

Ky.—St. Louis, etc., l*acket Co. v. 

Murray, 139 S.W. 1078, 144 Ky. 816. 
11 C.J. p 1164 note 49. 
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Duty as to lookouts generally see su¬ 
pra fifi 107-110. 

4. U.S.—The Samson, C.C.A.N.Y., 93 
P.2d 497. 

Tng backing from blind slip has 

duty to keep under control when 
nearing the end and to anticipate 
presence of other vessels.—The Sam¬ 
son, supra. 

Backing at half speed and not re- 
vereing 

Where whistle given by tug with 
speed of eight knots astern while 
backing out of slip at half spi-ed was 
not heard by another tug a few hun¬ 
dred feet away, with which it collid¬ 
ed, and astern motion was not re¬ 
versed until tugs were only about 
fifty feet apart, tug backing from 
slip was at fault in not being under 
control, and in not reversing and re¬ 
ducing her speed In time.—The Sam¬ 
son, supra. 

Speed in leaving slip generally see 
supra fi 128. 

5. U.S.—The Samson, supra—The 
Transfer No. 18, C.C.A.N Y., 74 P. 
2d 256—The Isabela, D.C.N.Y., 1 
F.2d 399, affirmed, C.C.A., New 
York & Porto Uico Co. v. Director 
General of Railroads, 32 P.2d 1017 
—The Bouker No. 2. N.Y., 254 F. 
579, 166 C.C.A. 137—The M. Moran, 
D.C.N.Y., 238 P. 630, reversed on 
other grounds 254 P. 766, 166 C.C. 
A. 212—The James P. McGiiirl, D. 
C.N.Y., 225 F. 662—The John Ar- 
buckle, N.y., 185 F. 240, 107 C.C.A. 
346. 

Imperative dnty 

The giving of a proper slip whistle 
by vessel backing out of slip between 
piers was not only required but was 
imperative; and a blast of steam 
whistle given by tug backing out of 
slip between piers in such position 
that it was obscured from view of 
vessels passing up and down channel 
was Insufficient, where It did not give 
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conduct herself that she may avoid running down 
any boat which may be in a position to be misled,® 
or which may not be able to protect itself at the 
warning of the slip whistle."^ She is in fault where 
she insists on her right to leave her slip when dan¬ 
ger of collision becomes apparentand according¬ 
ly, it is a fault for her to attempt to leave after an¬ 
other vessel has approached to enter or to make a 
landing, until the latter has passed clear or is safe¬ 
ly moored.® However, she is not absolutely requir¬ 
ed to ascertain whether any vessels are approach¬ 
ing,and once safely out of her berth she is not 
bound to retreat into it on sighting an approaching 
steamer.^ ^ It is the duty of the moving vessel to 
sec that all lines are properly cast off, and she is 
not excused from liability because at her request 
the hands of a vessel lying alongside assumed such 
duty.12 

An approaching vessel has the right to assume 
that the backing vessel will take the usual and prop¬ 
er measures to accomplish her ]Jiiri)ose, and will not 
continue backing an unreasonable distance,i2 and, 
accordingly, a vessel leaving her pier is at fault, 
if she backs across the stream an unusual ;ind un¬ 
necessary distance, thereby unreasonably obstruct¬ 
ing the passage of other vessels.l^ 

Moving other 7fcsscls. If the situation of the ves¬ 


sel is such that she cannot haul out under her 
own power without doing damage to other vessels, 
she should either see that they arc movedi® or pro¬ 
cure help to take her out.l® vessel lawfully 
moored in a slip is not obliged to move to permit 
another vessel to haul out,^"^ especially where the 
latter has ample space for her maneuver and 
where the vessel declines to move after notice to 
do so, the other vessel is solely liable for damages 
caused by her persistency in moving in the face of 
danger.^® In such case the moving vessel should 
either haul the vessel out of the way herself or re¬ 
quest the harbor master to do so,2® although a ves¬ 
sel properly berthed at a slip, with a right to leave 
it, is under no obligation to furnish other vessels 
the means of moving after the dock master has or¬ 
dered them to clear the slip.2l Where she herself 
attempts to move the obstructing vessel against the 
latter’s protest, she is solely liable for injuries caus¬ 
ed by such maneuvcr,22 and the fact that collision 
was due to the defective condition of the obstruct¬ 
ing vessel’s hawser with which the towing was done 
will not make the latter liable.23 

Vessels wrongfully moored. Where the vessel 
moves out with due care she is not liable for in¬ 
juries caused by vessels wrongfully moored.24 
Where a vessel has taken a position so as to crowd 


notire of presenrr of tug to nnothor 
tUB In channel with which it collided 
—The Samson, C.C.A.N.Y., 93 F.3d 
497. 

Signals of vcs.srls moving from ducks 
Kcnrrally sec supra S 105. 
a IT.S—The James P. McCluirl, D. 
C.N.Y., 325 F. 602. 

7. T7.S.—The James P. McGuirl, su¬ 
pra. 

8 . IT.S.—The Mount Hope. D C.N.Y., 
7 F.Supp. 80, affirmed The W'aver- 
ley. C.C.A., 74 F.2d 1013. 

11 C.J. p 11.54 note 54. 

9. TT.S.—The Admiral Dewey, D.C.N. 
Y., 6 F.Supp. 571. 

11 C.J. p 1154 note 55. 

Both vessels held at fault 
U.S.—The Newark, C.C.A.N.Y., 289 F. 
801. 

10. XT.S.—The Illinois. Pa.. 87 F. 574, 
31 CC.A. Ill, ufflrming, D.C., 65 F. 
123. 

11 C.J. p 1154 note 66. 

11. n.S—The Cl.vde, D.C 111., 49 F. 
762. 

11 C.J. p 1154 note 67. 

12. U.S —The Thornton. D C.N.T., 23 
F.Cns.Nu.l3.995. 2 Ben. 429. 

la U.S.—The Servia, D.C.N.T., 30 

F. 602, affirmed 13 S.Ct. 817, 149 U. 
S. 144. 37 L.Ed. 681. 

11 C.J. p 1164 note 60. 


14. TT.R—The Fort St. George, C.C. 

A.N.Y.. 27 F2d 788, aflirmuiK, 

T).C. 22 F.2d 195. and certiorari 
d<*nied Bermuda & West Indies S. 
S Co. V. C)ceanic Steam Nav. Co., 
49 set. 179, 278 U.S. 654, 73 L Ed. 
564—L.a Lorraine, C.C.A.N.Y.. 12 F. 
2d 436. 

15. TT.S —Downes v. The Excelsior, 
CCN.Y., 40 F. 271. 

11 C.J. p 1154 note 61. 

Movinsr or notice to move 

A steamship may be negligent In 
leaving pier without notifying grain 
boats moored at end of pier to mo\e 
or having them moved by tugs, as 
respects liability for collision of 
steamship with barges W'hen hawser 
between steamship and tug parted.— 
The Eiizahclh M. Baker, D.C.N.Y., 3 
F.Supp. 977, modified on other 
grounds. C.C.A., 69 F.2d 54, certiorari 
denied JVle.seck Towing & Transpor¬ 
tation Co. V, Baker. 54 S.Ct. 714, 292 
IT S. 636. 78 L.Kd. 1 188. Mcseck Tow¬ 
ing & Transportation Co. v. Smith- 
Murphy Co.. 54 S.Ct. 714, 292 TT.S. 
636. 78 L.Ed. 1488, and Me.seck Tow¬ 
ing & Transportation Co. v. Ryan. 54 
S.Ct 715, 292 U.S. 636, 78 L.Ed. 1488. 

16. U.S.—The Nevada v. Quick, N. 
Y.. 1 S.Ct. 234, 106 U.S. 154, 27 L. 
Ed. 149. 

Number of tug's to bo used 

As respects liability for collision 
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of .steamship with barge.s at pier, 
there w’aa no fault in using Imt two 
tugs in undocking steamship, that 
btMng customary number, which 
would have been sufficient except for 
parting of hawser beiw'een steamship 
and lug.—The Elizabt-th M. Baker, IX 
C.N.Y., 3 F.Supp. 977, modified on 
other grounds, CC.A., 69 F.2d 54, cer¬ 
tiorari denied Meseck Towing & 
Transportation Co. v. Baker, 54 S.Ct. 
714, 292 US. 636, 78 L.Ed. 1488, Me¬ 
seck Towing & Transportation Co. v. 
Smith-Murphy Co., 54 S.Ct. 714, 292 
IT S. 636, 78 L.Ed. 1488, and Me.seck 
Towing & TransTiortation Co. v 
Ryan, 54 S.Ct. 715, 292 U.S. 636, 78 
L.Ed. 1488. 

17. U.S.—Duane v. The Emma J. 
Kennedy. D C.N.Y., 5 F. 206. 

18. N.C.—Sauller v. New York, etc. 
SS. Co.. 88 N.C. 123, 43 Ani.R. 736. 

19. U.S.—Duane v. The Emma J. 
Kennedy, D.C.N.Y., 5 F. 206. 

20. U.S.—J-)uane v. The Emma J. 
Kennedy, supia. 

21. U.S.—The Expre.ss, N.Y., 49 F. 
764, 1 C.C.A. 431. 

22. U.S.—The Ben Hoolcy, D.C.Pa., 
6 F. 318. 

23. U.S.—The Ben Hooley, supra. 

24. U.S.—The Dora Allison, D.C. 
Ala., 213 F. 645. 

11 C.J. p 1164 note 70. 
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another vessel already moored, it is the duty of her 
master when he knows the other is about to start 
to shift his berth so as to enable the other to get out 
without danger.-® 

c. Right of Way 

A vessel entering or leaving a slip should not be un¬ 
necessarily obstructed by other vessels; and of two 
vessels leaving a pier, the first in motion has the right 
of way. The steering and sailing ruies, ordinarily do 
not apply to a vessel entering a slip; nor to a vessel 
leaving a slip until she has definitely indicated her 
course. 

Vessels under way or lying at rest near the shore 
should not unnecessarily obstruct others in making 
landings or in leaving slips or wharves.-®, A land¬ 
ing vessel, if privileged, is entitled to proceed in the 
usual wMy in such cases and to have reasonable lat¬ 
itude in sloAving down and moving forward to make 
her pier,-"^ and may keep such a course and speed 
as is reasonably necessary for this purpose.-^ In 
the case of two vessels starting from the pier, the 
first under motion has the right (jf way.-'^ 

The steering and sailing rules do not ordinarily 
apply to vessels making landing or meeting at the 
entrance to slips,nor to a vessel leaving her pier 


preparatory to proceeding on her course.^^ In such 
a case, the “special circumstances*’ rule, explained 
infra § 154, applies.3- However, such a vessel is 
not entitled to the immunities of a vessel getting 
under way, as explained supra § 84, and will be held 
subject to the rules of navigation so far as prac¬ 
ticable,^^ and, accordingly, a vessel moving out of 
her slip will be held at fault for not keeiiing a pass¬ 
ing agreement,or for not checking or stopping 
in lieu thereof.®® 

As soon as a irsscl has cleared her berth or dock 
and proceeded far enough, in full sight, to definite¬ 
ly indicate her intended course, she is governed by 
the steering and sailing rules.®® Hence, if on com¬ 
ing out of a slip she encounters a boat coming from 
the right so as to make the starboard-hand rule 
aiiplicable, she must acceiU the burden imposed by 
that rule and avoid injury to the crossing vessel;®'^ 
and, on the other hand, the same rule imposes the 
burden on a vessel coming from the left and near 
the pierheads of keeping out of the way of any 
vessel coming out which gives a slip whistle and is 
properly navigated.®® 


85. TT S.—Downes v. The Exeehsior. 
r.C.N.Y.. 40 F. 271. 

26. U.S.—The Fftiither. T C.A.N.Y.. 
79 F.2(l 020—The S()<-ony No. 19, C 
C.A.N.Y., 24 F.2<1 CHS—The Tam¬ 
bov. D.r.Md, 256 F. 717. 

11 (\J. P Ijr.n note 72 
Obscuring' view into slip 

A tug nnvigaling within one hun¬ 
dred flft> feet of the end of a pier 
in su<‘h manner that view into slip 
beyond pier was obsc ured was also at 
fault in colliding with another tug 
which was backing out of that slip 
without sufficient control and signals. 
—The Samson, C.C.A.N.Y., 93 F.2d 
497. 

Obstructing channel generally sec 
supra § 3 32. 

27. U.S.—The Panther, C.C.A.N.Y., 
79 F.2d 625. 

28. U.S.—The Panther, supra. 

29. IT.S.—The Itoston, DC.N.Y., 3 F. 
Cas.No.1,672. Olcott 407. 

30. U.S.—Northern Nav. Co. v. 
Minnesota Atlantic- Transit Co., C. 
C.A.Minn., 49 F.2d 203. 

11 C.J. p note 74. 

Passing within piers 

Overtaking vc*ssel passing another 
a.s It entered piers of Duluth Ship 
Canal would still be overtaking ves¬ 
sel endeavoring to pass within pier.s, 
prohibited by Harbor Pilot Rule.— 
Northern Nav. Co. v. Minnesota At¬ 
lantic Transit Co., supra. 

31. U.S.—The Cotopaxi, C.C.A.N.Y., 
20 P.2d 56S—The Rochester, D.C. 
N.T., 16 F.Supp. 51, affirmed, C.C. 


A.. Paltirnon- & Ohio R. Co v. The 
Rochester. 87 F.2d 998—The Edou¬ 
ard Alfred, DC.N.Y., 261 F. 680 
Vessel backing out of slip and 
across channel so as to swing into 
h<‘r desirc'd course is not subject to 
the* steering and sailing rules,— The 
Tambov. D.C.Md., 256 F. 717—11 (\ 
J. p 115.5 note 75. 

32. U.S.—The Edouard Alfred, D.C.N. 
Y., 261 F. 680. 

11 C.J. p 1155 notes 74, 75. 

33 . U.S.—The Servia, D.C.N.Y.. 30 

F. 602, affirmed 13 S.Ct. 817, 149 U. 
S. 144. 37 L..Ed. 681. 

Vessels getting under way generally 
see supra § 84. 

34. U S.—The Norman B. Ream, 
Wls.. 252 F. 409, 164 C.C.A. 333— 
The Bridgeton, N.Y.. 233 F. 750, 
147 C.C.A. 516. 

35. IT.S —The Norman B. Rc*am, 
Wls., 252 P. 409. 164 C.C.A. 333. 

36. IT.S.—Clyde-Mallory Lillies v. 

New^ York Cent. R. Co.. C.C.A.N.Y., 
83 F.2d 158, modifying, D.C.. The- 
N. y. Central No. 31, 11 F.Supp. 
1003—The Edouard Alfred. D.C.N 
y.. 261 F. 680—The* Mnuch (Tiunk, 
N.Y., 151 182. 83 C.C.A. 276, af¬ 

firming, D.C., 139 F. 747. and cer¬ 
tiorari denied 28 SCt. 265, 207 U. 
S 586, 52 I...Ed. 352. 

As privileged vessel 

A steamship, which has bucked 
out of her slip and started full speed 
ahead while another vessel has hack¬ 
ed out of her slip with the inten¬ 
tion of proceeding astern across the | 
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path of the steamship, is the privi¬ 
leged vessel and has the right to as¬ 
sume* that the othe*r vessel will not 
altempt to cross her iiow until it 
li(‘(*omes apparent from its maneu¬ 
vers tliat It IS violating or intending 
to violate the appli(‘al)I(* rule, and 
if the other vessel attempts to cross 
1h(* steamship’s )>ovv wiliiout ohtain- 
ing consent th(‘reto. it is at fault and 
responsible* for a e*e)llisie)n result mg 
from failure to conform to regula¬ 
tions.—The J’lankataiik, C.C.A.Md., 
87 F.2d 80C. 

Tug on “course” 

A lug which makes up her tow off 
a pn*r begins her "••ourse*” ns soon as 
she* IS clear to proee*ed and not whe*n 
she he*ads upslre;irn, as re*spe*i-ls her 
lial>i1it> fe>r a e'olli.^.ioii witli a sle*am- 
er pnn'eeeling downstream while- the* 
tug w'^as mo\ mg on a diagonal e*e)urse* 
for the middle* of the rl\e-r, whe-re 
she meant lei turn tee lier cie-st mat ion 
upslre-am.—Cl vde-Mallenv Eine*s v. 
N.*w York Cent Ce... CCA N Y.. S3 
le 2d 1.58, meiditymg, T)C, The Ne-w- 
Yeirk Central No. 31, 11 P’.Sujip. 1003 
Duty to keep out of way 

A tug W'ith a learge- in tow. which 
has proe'eeded out of her slip and 
straight across a l)a>, has e*nle*red on 
a deflnile'Iy flxe-d course* and has the 
duly of keeping eeut e»f the way of 
an approae-hing v<*ssel.—The Harry, 
C.C.A.N.Y., 57 F.2d 1S4. 

37. C.S.—The- James P. MeGuirl, D. 

C.N.y., 225 F 662—The Jo.seph M 

Clark, D.CVa.. 119 P. 459. 

38. C.«.—The Jame.s P. McGuir], D. 

C.N y., 226 F. 662. 
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§ 148, — Turning in Stream 

A vessel turning to make a landing, or to proceed 
.on her course after leaving her slip, must exercise cau¬ 
tion In making the turn; and other vessels must not 
unnecessarily obstruct her. 

Vessels under way must not unnecessarily ob¬ 
struct the path of a vessel turning in a river or har¬ 
bor to make her landing, or straightening in the 
channel after she has left her slip, wharf, or an- 
chorage.39 The latter must .proceed with caution, 
however, and make her turn in the customary man¬ 
ner, and with the care required by the difficulties 
of the navigation.^® 

§ 149. - Rules Applicable to Ferry Boats 

A ferry boat, when entering or leaving her slip, must 
exercise due care and precaution, although when running 
on a regular schedule she is entitled to rights somewhat 
superior to those of other craft In the immediate vicinity. 
After she has left her slip and proceeded on her course 
she Is subject to the general rules of navigation. 

Ferry boats arc required to exercise due care and 
precaution in entering or leaving their slips.^^ 
However, while operating in or close by the en¬ 
trance of her slip, a ferry boat has rights, reason¬ 
ably required for her proper and efficient naviga¬ 


tion, which are somewhat superior to those of other 
craft in the immediate vicinity,and in case of a 
ferry boat in a crowded harbor running on ^schedule 
time other vessels must take notice of her custom¬ 
ary time and manner of navigation,and must ex¬ 
ercise due care not to embarrass her unnecessarily 
in her movements in entering or leaving her slip;^^ 
but other vessels are not obliged to hold their de¬ 
parture or landing until the ferry boat has made her 
slip, where there is no immediate danger of colli¬ 
sion. 

A ferry boat is entitled to the space requisite for 
her proper maneuver in leaving as well as in enter¬ 
ing her slip;4® and she has the right to follow her 
usual course in rounding into her slip^*^ and in 
crossing between her landings;^* but she should 
not leave her slip when another vessel is directly in 
her path involving the danger of a collision with 
such vessel, or others that may be concealed behind 
her, which cannot be avoided by prompt action on 
the part of the first vessel.^® 

In main channel. The privilege accorded to 
a ferry boat attempting to effect an entrance into 
her slip is not extended to cover her navigation in 


39. U.S.—Commonwealth & Domin¬ 
ion Lino V. TJ. S., C.C.A.N.V., 20 
K.2d 729, oertiorari granted U. S. v. 
Commonwealth & Dominion Line, 
48 S.Ct. 3 59, 276 U.S. 521, 72 L.Ed. 
405, reversed on other grounds 49 
S.Ct. 183, 278 U.S. 427. 73 L.Ed. 439 
—The Terminal, D C.N.Y.. 290 F. 
533, affirmed Rock Plaster Mfg. Co. 
V. Davis, C.C.A., 4 F.2d 1022. 

11 C.J. p 1165 note 82. 

Obstructing channel generally see 
supra S 132. 

40. U.S.—Clyde-Mallory Lines v. 
New York Cent. R. Co.. C.C.A.N. 
Y., 83 F.2d 158, modifying, D.C.. 
The N. Y. Central No. 33. 11 F. 
Supp. 1003—The James A. McKen¬ 
na, C.C.A.N.Y., 25 F.2d 639—The El 
Valle, C.C.A.N.Y., 25 F.2d 619—The 
Terminal. D.C.N.Y., 290 F. 633, af¬ 
firmed. C.C.A., Rock Plaster Mfg. 
Co. v. Davis. 4 F.2d 1022. 

11 C.J. p 1155 note 83. 

A leaving her anchorage 

ground In New Orleans harbor, is at 
fault in colliding with a vessel as¬ 
cending the river, where, in making 
its turn it failed to keep a sharp 
lookout, and assented to the as(*end- 
Ing vessel’s signal for a starboard 
passing, although it was then headed 
across the river, and its tug's en¬ 
gines had been going astern for two 
or three minutes without any appre¬ 
ciable effect.—Old Time Molasses Co. 
V. U. S.. C.C.A.La.. 81 F.2d 693. af¬ 
firming in pari and reversing in part, 
D.C., 20 F.2d 192. 

41. U.S.—The ' Luna. C.G.A.N.Y.. 68 


P.2d 808—The Hammond v. Central I 
R. Co. of New Jersey, D.C.N Y., 37 
F.2d 3 84—The Oregon, D.C.N. Y.. 
280 F. 285, affirmed, C.C.A., 280 F. 
238—The l^ierrepont. N.Y., 248 F. 
682, 3 60 C.C.A. 582—The Uockaway, 
D.C.Va.. 240 F. 844, affirmed, 246 
F. 682, 158 C.C.A. 638. 

31 C.J. p 1165 note 84. 

Perry boat held not at fault 

(1) In delaying few seconds before 
reversing after observing lug emerg¬ 
ing from slip.—The Mount Hop**, D. 
C.N.Y.. 7 F.Supp. 80, affirmed. C.C.A., 
The Waverley, 74 P.2d 1013. 

(2) In leaving slip at slow speed, 
with proper lookout, and colliding 
with schooner drifting past pier ends. 
—The Tuxedo, C.C.A.N.Y., 18 F.2d 
99, vacating. D.C., The S. A. Carpen¬ 
ter, 275 F. 716. 

Blowing 

A ferry boat must slow before en¬ 
tering her slip, and In doing so docs 
not violate the starboard-hand rule, 
as respects a vessel on a crossing 
course. The time at which the order 
to slow should be given is a matter, 
depending on the circumstances, 
within the discretion of the master. 
—The Rronx, N.Y., 260 F. 843, 163 
C.C.A. 167. 

42. U.S.—The Hazelton, C.C.A.N.Y., 
273 P. 836. 

43. U.S.—The John S. Darcy, D.C.N. 
Y., 29 F. 644. 

44. U.S.—The Oregon, D.C.N.Y., 280 
F. 235. affirmed, C.C.A.. 280 F. 288 
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—Carroll v. City of New York, N. 
Y., 249 F. 453, 161 C.C.A. 411—The 
Rockaway. D.C.Va., 240 F. 844, af¬ 
firmed 246 F. 682, 158 C.C.A. 638. 

31 C.J. p 1166 note 86. 

“What shall bo tho space or region, 
or the extent thereof, within which 
these duties are obligatory, is a mat¬ 
ter of degree, depending on local and 
sometimes temporary conditions.”— 
Carroll v. City of New York, N.Y., 
249 F. 453, 454. 161 C.C.A. 411. 

Tng backing ont of slip adjoining 
ferry slip and not responding to sig¬ 
nals from ferry boat may be at fault 
in maneuvering at excessive speed 
and not observing ferry boat.—The 
Mount Hope, D.C.N.Y., 7 F.Supp. 80, 
affirmed, C.C.A., The Waverley, 74 P. 
2d 1013. 

45. U.S.—The Manhasset. D.C.Va., 
34 P. 408. 

11 C.J. p 1366 note 87. 

Navigation near piers generally see 
supra S 146. 

46. U.S.—The Breakwater v. New 
York, L. E. & W. R. Co., N.Y., 16 
S.Ct. 99, 166 U.S. 262. 39 L.Ed. 139. 

11 C.J. p 1155 note 88. 

47. U.S.—The C. H. Seuff, D.C.N.Y., 
32 F. 237. 

11 C.J. p 1156 note 89. 

4B. U.S.—The Suflfern, N.Y., 282 P. 

712, 146 C.C.A. 638. 

11 C.J. p 1166 note 90. 

49. U.S.—The Eddie Garrison, D.C. 

N.Y., 66 F. 263. 

11 C.J. p 1166 note 98. 



J6 C.J.S. 

the main river,and according^ly, when a ferry 
boat is not so near her slip that observance of such 
rules will occasion embarrassment in leaving^ or en¬ 
tering, shd is subject to the general rules of navi¬ 
gation applicable to overtaking vessels or vessels 
meeting end on end, or on crossing or converging 
courses,5i and the same rules apply to other vessels 
overtaking, meeting, or crossing her course under 
such circumstances.**2 

§ 150. Canal Navigation 

General rules of navigation ordinarily apply to navl- 


§ 150 

gatlon on canals, except to the extent that special rules 
control. 

The right to use a public canal is free to all ves^ 
sels engaged in lawful business which do not un¬ 
reasonably or unnecessarily obstruct the navigation 
of the canal by other vessels.^3 This right, howev¬ 
er, is subject to the rule that a vessel entering and 
navigating canal must do so in a careful and pru¬ 
dent manner,^4 and in compliance with regulations 
applicable to the canal.**® 

Ordinarily the engagement of a tug to take a 
steamer through a canal is considered as “pilotage,” 


COLLISION 


so. U.S.—Carroll v. City of New 
York, N.T.. 249 F. 453, 161 C.C.A. 
411—The City of I.owell. N.Y., 153 
P. 593, 81 C.C.A. 683. 

51. U.S.—The West Toint, C.C.A.N. 

Y., 85 F.2d 63. modifying. D.C.. 10 
F.Supp. O?.*!—The P. R. R. No. 18. 

C. C.A.N.Y.. 76 F.2d 873, modifying, 

D. C.. The P. R. R. No. 641, 7 P. 
Supp. 208—^New York Cent. R. Co. 
V. City of New York, C.C.A.N.Y., 
19 F.2d 294, certiorari denied City 
of New York v. New York Cent. R. 
Co.. 48 S.Ct. 116, 276 U.S. 652, 72 
L.Ed. 421—The Cutehoguo, D.C.N. 
Y.. 7 F.Supp. 621, affirmed, C.C.A., 
Long Island R, Co. v. City of New 
York, 74 P.2d 1017—Olsen Water & 
Towing Co. V. Davis, D.C.N.Y., 297 
P. 480, affirmed, C.C.A., 297 P. 482 
—The Volunteer, D.C.Pla., 280 P. 
262—The Hnzelton, C.C.A.N.Y., 273 
P. 816—Wilmington Steamboat Co. 
V, Hines, D.C.Pa., 270 P. 866—The 
Senator Penrose, D.C.Pa., 270 P. 
785—The Washington, N.Y., 241 P. 
952, 164 C.C.A. 688—Standard Oil 
Co. V. The Garden City, D.C.N.y., 
38 F. 860. 

11 C.J. p 1166 note 92. 

Crossing ahead 

A ferry boat attempting to cross 
ahead of another vessel in violation 
of the starboard-hand rule Is solely 
at fault for the resulting collision, 
although the other vessel was pro¬ 
ceeding in a slight circling course to 
the middle of the river.—The Cran¬ 
ford, C.C.A.N.Y., 27 P.2d 710, certio¬ 
rari denied Central R. Co. of New 
Jersey v. Eastern S. S Lines, 49 S.Ct. 
82. 278 U.S. 647, 73 L.Ed. 660—11 C.J. 
p 1156 note 92 [b]. 

Brror In sztrsmls 

Error, if any, in attempt of master 
of ferryboat to turn bow to port in 
order to swing stern away from car- 
float with which collision is immi¬ 
nent because of failure of tug tow¬ 
ing carfloat upstream of river to ob¬ 
serve starboard-hand rule does not 
render ferry boat at fault for colli¬ 
sion with carfloat.—The West Point, 
G.C.A.N.Y., 85 F.2d 68, modifying. D. 
C., 10 F.Supp. 976. 


Sight hundred feet beyond end of 
ferry slip 

Liability must be determined by 
the ordinary rules of navigation, 
where a collision between a ferry¬ 
boat and another craft occurred eight 
hundred feet beyond the end of the 
ferry slip.—Carroll v. City of New 
York, N.Y.. 249 P. 453, 161 C.C.A. 431 
—The Paunpeck, N.Y., 86 F. 924, 80 

C. C.A. 494. 

Perry boat and colliding vessel both 
held at fault 

U.S.—The Hoboken, C.C.A.N.Y.. 59 P. 
2d 993—The Lambs, D.C.N.Y., 14 P. 
2d 444, affirmed, C.C.A., City of 
New York v. U. S., 17 P.2d 3 010— 
The Orange, C.C.A.N.Y., 271 P. 468 
—The Gowanus, D.C.N.Y., 269 F. 
669—The New York Central No. 
28. N.Y., 268 P. 65.3. 369 C.C.A. 493 
—Carroll v. City of New York, N. 
Y., 249 P. 463, 161 C.C.A. 411. 

Xn snow storm 

A collision between a ferry boat 
and a smaller boat, in a heavy snow¬ 
storm which prevented them from 
seeing each other until close, may be 
due to faults of both vessels in go¬ 
ing at excessive speed and failing 
to observe the rules for fog or 
storms.—Sutter v. City of New York, 

D. C.N.Y., 261 P. 422. 

Passing through opening between 
steamer and shore 
A ferry boat which attempts to 
pass at full speed through a one 
hundred foot opening between the 
shore and the stern of a steamer ly¬ 
ing dead in the water across the 
channel, and which, on discovering a 
tug approaching the opening from 
the other side, in attempting to avoid 
it changes its course and collides 
with the steamer, is negligent.— 
Southern Pac. Co. v. Moore Ship¬ 
building Co., C.C.A.Cal.. 19 P.2d 878, 
certiorari granted 48 S.Ct. 116, 276 
U.S. 617, 72 L.Ed. 402. and Southern 
I*ac. Co. V. Haglund, 48 S.Ct. 115, 276 
U.S. 617, 72 L.Ed. 402. affirmed 48 S. 
Ct. 510, 277 U.S. 304, 72 L.Ed. 892. 

62. U.S.—The Montauk. D.C.N.Y., 12 

F.Supp. 284, affirmed, C.C.A., Union 
Ferry Co. of New York to Brooklyn 
V. U. S., 86 F.2d 1014—The Cut- 
chogue, D.C.N.Y., 7 F.Supp. 621, af- 
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Armed, C.C.A., Long Island R. Co. 
V. City of New York. 74 F.2d 3 017 
—The Beatrice Rush. C.C.A.N.Y., 
279 F. 412. 

Duty of tug attached to steamer ly¬ 
ing across channel 

The only duty of a tug, attached 
to a steamer lying dead in the water 
crosswise of the channel, which ac¬ 
cepts the signal of a ferry boat to 
pass in the opening between the 
stern of the steamer and the shore, 
one hundred feet away, is to prevent 
a change of position of the steamer, 
which will interfere with the ma¬ 
neuver, and it is not under a duty to 
warn the ferry boat of the approach 
to the opening from the other direc¬ 
tion of another tug, in attempting to 
avoid which the ferry boat coll id (>s 
with the steamer.—Southern l*ac. Co. 
V. Moore Shipbuilding Co., C.C.A.Cal., 
19 F.2d 878, certiorari granted 48 S. 
Ct. 116, 276 U.S. 617, 72 L Ed. 402, 
and Southern Pac. Co. v. Haglund, 
48 S.Ct. 13 6, 276 U.S. 517. 72 L.Ed. 
402, affirmed 48 S.Ct. 610, 277 U.S. 
304, 72 L.Ed. 892. 

Other vessels held at fault for 

collision on crossing course with 
ferry boat.—The West Point. C.C.A. 
N.Y., 85 P".2d 63. modifying, D.C., 10 
F.Supp. 975—The 1*. U. K. No. 18, C. 
C.A.N.Y., 76 P\2d 873, modifying. D. 
C., The P. R. R. No. 541, 7 P’.Supp. 
208—The St. Louis. D.C.N.Y., 36 P. 
2d 741, affirmed. C.C.A, 35 F.2d 742— 
The America, D.C.N.Y., 11 P'.Supp. 

133—The Musconetcong, N.Y., 255 F. 
675, 167 C.C.A. 61. 

63k N.Y.—I’eople v. Horton, 64 N.Y, 
610, affirming 5 Hun 516. 

11 C.J. p 1106 note 94. 

Canal as navigable public highway 
see Canals ii 1. 

Obstructing channels generally see 
supra fi 132. 

64. U.S.—The Harold J. Reichert, C. 

C. A.N.Y., 50 F'.2d 179—The Georgia, 

D. C.N.Y., 31 P\2d 769, affirmed 

American S. S Co. v. Hand & John¬ 
son Tug Line, 31 P.2d 761—The 
Waterford. C.C.A.N.Y., 6 P.2d 980— 
The Lancaster, D.C.N.Y., 6 F.Supp, 
673. 

66k Navigatioa la Babias-Nsohss 
Caaal is governed by statutes relat- 



§ 150 


COLLISION 


15 c.j.s: 


and requires the tiigr to pursue a proper course 
leading the way through the canal, although assist¬ 
ed by the steamer.^® 

Vessels meeting. The starboard-side rule, ex¬ 
plained supra § 133 b, and the port to port passing 
rule, explained supra § 47, apply to vessels meeting 
in canal navigalion,®*^ in the absence of a passing 
agreement to the contrary.®* Vessels passing in 
opjiosite directions must keep well over to their side 
of the canalbut in the case of steam canal boats 
meeting horse boats, the latter are required to keep 
to the towpath side.®® 

The descending boat in a narrow channel in a 
canal has the right of way, and it generally is the 
duty of an ascending boat to wait in a wider part of 
the canal until she passes,®^ unless the v\idth of the 
canal and other conditions are such as not to make 
a jiassing dangerous.®2 If both vessels have already 


entered such a channel, although they have sig¬ 
naled a passing agreement, the descending vessel 
has the right of way, and the ascending vessel must 
navigate wdth care and either stop her 'engines or 
move them so as only to allow proper steerage- 
w'ay;®® and the descending vessel must also move 
carefully and slowly until she has passed the as¬ 
cending vessel,®^ and if she navigates with an un¬ 
manageable draft she takes the risk of a collision 
caused by her sheering.®® Where the applicable 
rules and regulations so require, if a danger signal 
is given by either steamer, both the descending and 
the ascending steamers must stop and reverse their 
engines.®® 

Overtaking vessels. An overtaking steam canal 
boat should not attempt to pass the boat ahead at a 
place wdiere she will risk collision with such vessel 
or approaching vessels,®*^ nor should she attempt 
to pass at a place where a bend in the canal ob- 


ing to navigation of vessels on Red 
River of the North and rivers empty¬ 
ing into eSulf of Mexleo and Iheir 
tributaries.—The Sunoil, D.C.N.Y., 8 
F.Supp. 512. 

56. U.S.—The Georgia. D.C.N.T.. 31 

F.2d 759, nflirmed, C.C.A., American 
S. S. Co. v. Hand & Johnson Tug 
Line, 31 F.2d 7G1. 

B7. U.S.—The Interwalerways No. 
101, D.C.N.Y.. 25 F.2d 913, afllrmed 
O'Hoyle v. The Irilerwater\va>s No. 
101, 25 F.2d 915—The Putnam, C 
C.A.N.Y.. 10 F.2d 677—The Frank 
C. Kugier, D.CT'a., 2 F.2d 483. 

11 C.J. p 1150 note 97. 

Both voBsels held at fault 

Fur collision at night between 
schooner propelled by motorboat 
Jisturn, which could not check .speed 
or move astern quickly, and a motor 
cruiser, which did not keep on her 
own side of the fairway and keep a 
proper lookout - -The Ida H. Conway, 
D.C.Md., 22 F.2d 182. 

Meetinar on hendB 

(1) Steam i-annl boats nearing a 
bend where the \ iew of approaching 
boats is obstructed must proceed 
with caution and at a reduced speed, 
and although not required by any 
conventional rule, tin* custom to sig¬ 
nal their approa<*h will be held obli¬ 
gatory.—The Gamma, D.C.N.Y., 103 
F. 703. 

(2) A signal given for a port to 
port pas.sage. when the vessels come 
in sight of each other, and answered 
by the other vessel. Is controlling, 
notwithstanding a different signal 
was blown while the vessel w'us 
around a bend <if the canal and only 
smoke was visilile; and where a tug 
giving such signal stops her engim* 
immediately on discovering that the 
other vessel is not governing herself 


accordingly, the tug cannot be held 
linbb‘ for a failure to stop her en¬ 
gines in time.—The Putnam, C.C.A. 
N.Y.. 10 F.2d C77. 

iSignals of vessels approaching bends 
see supra fi 105. 

58. IT.S.—The Nugent, N.Y., 145 F. 
31, 76 CC.A. 16. 

59. tl.S.—The Ida H. Conway, DC. 
Md., 22 F.2d 182—The Frank C. 
Kugier, P.C.Pa., 2 F.2d 483. 

11 C.J. p 1156 note 1. 

60. U.S.—The Hugo Keller, D.C.N. 
Y., 91 F. 287. 

61. J*u.—Sheerer v. Kissinger, 1 Pa. 
44. 

As violation of regtilation 

Pilot Rules for Rivers Whose W’a- 
ters Flow into the Cult of Mexico 
and through Tributaries, rule 3, 
which provides that, “When two 
steanier.s are about to enter a narrow 
channel at the same time, the ascend¬ 
ing steamer shall be slopped below 
such channel until the descending 
steamer shall have passed through 
It", applies to a narrow part of the 
Sabine-Neches Canal, and the failure 
of an ascending tug and barge to 
stop in a wider part of the canal un¬ 
til a steamship descending the canal 
has passed, is a violation of the rule 
and is a fault in navigation.—Ameri¬ 
can Petroleum Co. v. Texas Co., C. 
C.A.N.Y.. 22 F.2d 290. 

A'icending and descending vessels in 
rivers see supra 9 138. 

62. U.S.—Nicholas Transit Co. v. 
Pittsburgh SS. Co., D.C.N.Y., 196 
F. 60. 

Bt. Glair ship canal 

(DA steamer is not In fault for 
entering the St. Clair ship canal, 
which is two hundred and ninety- 
four feet wide and less than one 
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and one-half miles long, although an¬ 
other vessel had entered it coming 
down, the weather conditions ap¬ 
parently not being such as to render 
such action dangerous.—Nicholas 
Transit Co. v. Pittsburgh SS. Co., su¬ 
pra. 

(2) It has been held that It Is not 
a fault for a tow to imter the chan¬ 
nel of the St. Clair flats while an¬ 
other low is coming through in the 
opposite direction.—The Sweepstake.s, 
D.C.Mich., 23 F.Cas.No.13,687. 1 

Hrown Adm. 509. 

63. U.S.—American Petroleum Co. v. 
Texas Co., C.C.A.N.Y, 22 F.2d 290. 

Inability to reacb passing place 
Where ascending steamer entered 
narrow reach of canal before observ¬ 
ing descending vessels, and could not 
have reached »o-<*alled passing place 
before flrst descending steamer came 
through It, nor thereafter before sec¬ 
ond steamer passed through it, as¬ 
cending steamer which collided with 
second descending steamer when lat¬ 
ter sheered to port was not contribu- 
torily at fault under navigation rules 
in wailing for desc*ending steamer in 
narrow portion of canal.—The Sun- 
oil, D.C.N.Y., 8 F.Supp. 612. 

64. T7.S.—American Petroleum Co. v. 
Texas Co., C.C.A.N.Y., 22 F.2d 290. 
Descending steamer hold at fanlt 

In negligently navigating so heavily 
loaded that she had unmanageable 
draft.—The Sunoil, D.C.N.Y., 8 F. 
Supp. 512. 

65. IT.S—The Glove, C.C.A.Tex., 27 
P.2d 331—The Sunoil. D.C.N.Y., 8 
F.Supp. 612. 

66. U.S.—The Sunoil, supra. 

87. U.S.—The Waverley, D.C.N.Y., 

165 P. 436. 

11 C.J. p 1156 note 8. 
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structs the view of approaching: or moored ves¬ 
sels.®® 

Boats moored. A boat tyinp up in the canal, must 
take the berm bank;®® and if she moors to the 
towpath side the duty is on her to take sufficient 
precaution, either by strong lights or timely hails, 
to warn approaching boals.'^® A vessel passing an¬ 
other lying at rest or moored in the canal is bound 
to ascertain whether she can do so in safety. 

A dredge engaged in widening the canal is not 
required to abandtin her position, w'hich encroaches 
on the main channel, on the approach of another 
vessel, where she has occupied such position for 
a long period and the work of dredging could not 
otherwise be carried forward with regularity and 
dispatch ^ vessel accustomed to navigate 

the canal is chargeable with knowledge of the 
stretch of water available to it in passing the 
dredge.*^® 

§ 151. Navigation in Waters Connecting 
Great Lakes 

Navigation in waters connecting the Great Lakes is 
generally governed by special regulations applicable only 
to such waters. 


Under Rules for the Great Lakes and Connecting 
Waters, rules Nos. 1-28, Act Fehr. 8, 18^5, c 64 § 
1, 33 U.S.C.A. §§ 242-293, navigation of the wa¬ 
ters connecting the Great Lakes is now governed 
h}" special rules for the prevention of collision. Be¬ 
fore the enactment of such rules the early regula¬ 
tions of 1864, U.l^.Rev.St. § 4233 and the supervis¬ 
ing inspectors* rules applied.'^'* Under the rules for 
the Great Lakes, where the channel is less than five 
hundred feet in wddth steam vessels approaching 
from opposite directions must he slowed down to 
moderate speed, as exfjlaiiied supra § 128; and 
where both are going in the same directum one must 
not pass the other unless the vessel ahead is dis¬ 
abled or signifies her willingness that the vessel 
astern may pass, when the steam vessel astern may 
pass, subject, however, to the rules applicable to 
such a situation.'^® 

Under the rules for St. Mary's river, Act l^'ehr. 
8, 1895, c 64 § 1, known as the While Law', and 
rules promulgated by the secretary of the treasury 
pursuant to such act, special rules are provided gov¬ 
erning the movements of vessels in that river, 
which take precedence of all general rules as far as 
they are ai>plicable and supersede all customs of 
navigation to the contrary. 


ea U.S.—Tho Hugo Keller, D.C.N. 

Y.. !»1 F. :i87. 

11 CJ. P uno note 4. 

69. TT s —Tlif City of Milwaukee, D. 
TN.Y., 14 F. 3(i5. 

70. V S.—TIu* City of Milwaukee, 
euprii. 

71. N.y.—Dygert v. Hradley, 8 Wend. 
4 011. 

Duty to know conditions 

A tug taking a stoarner through a 
canal is bound to know the channel, 
it.s width, depth, and obstructions, 
having in mind the draft of the 
steamer she is towing and the pres¬ 
ence of other vessels at 0 dock to¬ 
gether with the manner in which 
they are lying and the space occu¬ 
pied.—The fleorgia. D.C.N Y., 31 F. 
3d 759, affirmed Americ.m S. S. Co. 
V. Hand & Johnson Tug Dine, C.C.A., 
31 F.2d 761. 

72. U.S.—The Crest, D.C.N.Y., 16 F. 
Supp. 529. 

73. U.S.—The Irene W. Allen, D.C. 
N.Y., 17 P^Supp. 444. 

Owner of dredge held not liable 
Owner of dredgt* located in canal 
is not liable for damage to vessel 
■which stranded near liank of canal 
while passing dredge, on ground 
that proper precautions for safe 
clearance of vessel had not been tak¬ 
en, where vessel had passed safely 
on many previous occasions and had 
available at time of accident more 


room for passage than her captain 
stated was required; nor is owner 
liable on the ground that the naviga¬ 
tor was mi.sled by the po.mtion of the 
dredge, by roa.son of the vessel pass¬ 
ing on a difft'renl side than custom¬ 
ary where It is not shown that choice 
of course was influenced by dredge's 
position or that course chosen would 
not have been feasible if vessel had 
been properly navigated.—The Irene 
W. Allen, D.C.N.Y.. 17 P’.Supp. 444. 

74u U.S.—The New York, Mich., 20 

S.Ct. 67, 175 U.S. 187, 44 L.Ed. 126. 

76. U.S.—Kelley Island Life & 

Tran.sport Co. v. City of Cleveland, 
D.C.Ohio, 144 F. 207, modified on 
other grounds Creat Lakes Towing 
Co. V. Kelley Island Lime & Tran.s¬ 
port Co., 176 F. 492. 100 C.C.A. 108 
—Tho Edward Smith. Ohio, 136 V. 
32, 67 C.C.A. 506, affirming, D.C., 
105 F. 987. 

Applicability of starboard-side rule 
see supra S 133 h. 

Right of way of descending and as¬ 
cending vessels see supra S 138. 

76. U.S.—The North Star, D.C.N.Y., 

108 P\ 436. 

Overtaking veeaele 

I (1) Under Special Rules, rule 6. 

I which requires an overtaking steam¬ 
er desiring to pa.s.s. at any place 
where that is permitted, to signal, 
and the forward ve.ssel to answer 
I such signal, either assenting or dis¬ 
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senting, such agreement by signals 
is essential to authorisse the overtak¬ 
ing vessel to attempt passing, and 
she Is not juslifled in taking the fail¬ 
ure* of the forward vessel to answer 
her signal as nn a.ssent to the pass¬ 
ing. and in aeling on it as such.— 
The- North Star, supra. 

(2) The right, how'ever, of an over¬ 
taking vessel to pass another, is not 
absolutely prohibiled bee.'iuse the 
ves.s«*l ahead fails to assent to her 
signal, but sin* may persist in pass¬ 
ing, provided the ])laee is one where 
such passing is permit led. and she 
ran safely pass without ex<-eeding 
the lawful speed, hut not otherwise. 
—The North Star, NY.. 151 F. 168, 
80 C.C.A. 536. 

Disregarding signal of turning ves- 
sel 

A ship which proceeds down St. 
Mary river at full sfieeil, and collides 
with another \essel atUmpling to 
turn in the river, is at fault. If it 
disregards refusal td* the second ves- 
s<‘l to (‘(msent to passage, both with¬ 
out regard to and under Itules 23 and 
26 of the While Tjmw, and Pilot Rules, 
rules 1 to 4; and the vessel turning la 
also at fault in crossing the course 
of the other.—The Norman 13. Ream, 
WIs.. 252 V. 409. 164 C.C A. 333. 
Signal.s of overtaking vessels gen¬ 
erally see supra 5 105. 

77. r.«—The North Star. D.C.N.Y., 

108 F. 486. 
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§ 152. General Precautions 

Nothing in the rules will exonerate a navigator for 
the neglect of any precaution required by prudent sea¬ 
manship. 

Nothing: in the rules will exonerate any vessel 
or the 9 wncr or master or crew thereof, from the 
consequences of any neglect to carry lights or sig¬ 
nals, or of any neglect to keep a proper lookout, or 
of the neglect of any precaution which may be re¬ 
quired by the ordinary practice of seamen, or by the 
special circumstances of the case,*^® Article 29 of 
the Inland Rules being to this effect. This article 
is, however, simply a warning; it does not in it¬ 
self impose any obligations,*^® although it is effective 
in the interpretation of the “special circumstances” 
rule, discussed in § 154.^0 Furthermore those rules 
or sea laws defining the precautions required by 
good seamanship and cautious navigation which are 
to be deducted from the decisions of the maritime 
courts are not to be regarded as superseded except 
in so far as they may be inconsistent with statutory 
regulations.®^ 

§ 153. Injury Avoidable Notwithstanding 
Fault of Other Vessel 

When a colliiion it avoidable, notwithitanding the 
fault of another veaael rendering the danger imminent, 
the Innocent veeeel muat do what the can to avert dis¬ 
aster. 

Whenever danger of collision has become mani¬ 
fest, and the vessel previously bound to avoid it is 
plainly neglecting her duty so to do, the circum¬ 
stances are special and the other vessel must do 


what she can to prevent disaster.®* Not even a 
flagrant fault committed by one of the vessels will 
excuse the other from adopting every reasonable 
and practicable precaution to prevent a collision.®* 
In such case the fault of the second vessel, although 
not contemporaneous with the fault of the first ves¬ 
sel, is considered as so contributing to the collision 
as to bring the case within the rule of dividing the 
loss, see infra § 186. 

§ 154. Special Circutnstances Justifying, Re¬ 
quiring, or Excusing Departure from 
Rules 

Where the circumetancee are auch that It la manifeat 
that adherence to the ordinary rulea will reault In col- 
lialon, a prudent departure therefrom la not only proper 
but neceaaary. 

None of the rules gives leave to vessels to collide 
with each other, their principle object being to 
avert such disaster; hence there is a saving rule 
governing special circumstances which flavors every 
other rule with the salt of caution and common 
sense.®^ This special circumstances rule requires 
that in obeying and construing any of the rules due 
regard shall be had to all dangers of navigation and 
collision and to any special circumstances which 
may render a departure from the rules necessary 
in order to avoid immediate danger.®® It follows 
that the general.rules governing navigation are not 
to be deemed inflexible, particularly where vessels 
arc in close proximity to each other and where the 
space for movement of maneuver is limited.®® Thus 


78l U.S.—The Piankatank, C.C.A. 

Md.. 87 F.2d 806. 

11 C.J. p 1160 note 1. 

Oollisioa avoidabla bj lookont 

Where the master of a tug, which 
was maneuvering to push its floats 
up the river, so as to berth them, 
would have known of the perilous 
situation as another tug was ma¬ 
neuvering In the vicinity, If proper 
lookout was kept, the first tug can¬ 
not escape liability on the ground 
that the master was not at fault for 
not sooner discovering the sitiiution. 
—The Transfer No. 17, N.Y., 254 F. 
673. 166 C.C.A. 171. 

79. Eng.— The H. M. S. Sans Pareil, 
11900] P. 267. 

80. Eng.—The Anselm. [1907] P. 151 
—The Uskmoor, [1902] P. 250. 

81. U.S.—The George W. Roby, 
Mich., Ill F, 601, 49 C.C.A. 481. 
modifying, D.C.. In re Lakeland 
Transp. Co., 103 F. 828. 

8Bb U.S.—The Modem!. D.C.La.. 62 


F.2d 756, afflrmed, C.C.A., 58 P. 
2d 916, rehearing denied A/S Iva- 
rans Rederi of Oslo, Norway v. 
William Wrigley, Jr., Co., 59 P.2d 
1052, certiorari denied A/S l\arans 
Rederi v. Wm. Wrigley, Jr. & Co., 

53 S.Ct. 96, 287 U.S. 649, 77 L.Ed. 
561—The Kaga Maru, D.C.Wash., 
18 P.2d 295—La Lorraine, C.C.A.N. 
Y.. 12 P.2d 436—The Penoles, C.C. 
A.N.Y., 3 P.2d 761. 

11 C.J. p 1160 note 6. 

83. U.S.—The Transfer No. 17, N.Y., 
254 F. 673, 166 C.C.A. 171. 

11 C.J. p 1160 note 6. 

84. U.S.—The Kaga Maru, D.C. 
Wash., 18 P.2d 295—La Lorraine, 
C.C.A.N.Y., 12 F.2d 436—The San¬ 
ta Marla, D.C.Del., 227 P. 149. 

85. U.S.—The Piankatank, C.C.A. 
Md.. 87 P.2d 806—Pacific Atlantic 
S. S. Co. V. U. S., C.C.A.Cal.. 63 F. 
2d 414—The Invader. C.C.A.N.Y.. 

54 P.2d 347—The City of Camden. 
I C.C.A.Pa.. 44 F.2d 711—The Socony 
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No. 19, C.C.A.N.T., 24 F.2d B63— 
The Port St. George, D.C.N.Y., 22 
F.2d 195, afflrmed. C.C.A., 27 F.2d 
788, certiorari denied Bermuda & 
West Indies S. S. Co. v. Oceanic 
Steam Nav. Co.. 49 S.Ct. 179, 278 
U.S. 654, 73 L.Ed. 564—La Lor¬ 
raine. C.C.A.N.Y., 12 P.2d 436—The 
Paulsboro, D.C.N.Y., 11 F.2d 625, 
afflrmed, C.C.A., American Mer¬ 
chant Ins. Co. V. The Paulsboro. C. 
C.A.. 11 P.2d 628—The Adriana, C. 
C.A.Va., 6 P.2d 860—The Eastern 
Glade, D.C.N.Y., 20 P.Supp. 373— 
The Transfer No. 17. N.Y., 264 P. 
673, 166 C.C.A. 171—The Santa Ma¬ 
ria. D.C.Del.. 227 P. 149. 

11 C.J. p 1160 note 9. 

86. U.S.—The Paulsboro, D.C.N.T., 
11 F.2d 625, afflrmed, C.C.A., Amer¬ 
ican Merchant Ins. Co. v. The 
Paulsboro, 11 F.2d 628—The Santa 
Maria. D.C.Del.. 227 F. 149. 

11 C.J. p 1160 note 8. 

Orosslng ■ItoatloM 

(1) Where two vessels are In a 
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when it is manifest that a blind adherence to one 
of the rules will lead to disaster it is not only the 
right®^ but it is the duty®® of a navigator to dis¬ 
regard it 

This so-called special circumstances rule is per¬ 
haps most commonly applied to those situations 
arising when a navigator has knowledge that an¬ 
other vessel close at hand is about to enter a slip 
or dock,®® or is heading into or backing out of such 
a place,®® or is maneuvering preparatory to getting 
on her course.®^ In the situations just mentioned 
the ordinary steering and sailing rules and signals 
designed for vessels navigating on a definite course 


do not apply.®® When, however, the vessel does 
get on a steady course and can no longer be con¬ 
sidered as maneuvering the special circumstances 
rule docs not ordinarily apply.®® 

The existence of special circumstances justifying 
a departure from the ordinary rules will not ex¬ 
cuse the vessels involved from maneuvering with 
prudence and due regard to the dangers of naviga¬ 
tion and collision.®^ 

Under all ordinary circumstances a vessel dis¬ 
charges her full duty and obligation to another by 
a faithful and literal observance of the rules; and 
a very clear case for the need of a detnirture from 


crossingr situation and the more dis¬ 
tant vessel yields its privilege by re¬ 
sponding with two whistles to the 
burdened vessel's two whistles, the 
duties of the vessels are not revers¬ 
ed, but the situation becomes one of 
special circumstances.—The Mon- 
tauk, D.C.N.T., 12 P.Supp. 284, af¬ 
firmed, C.G.A., Union Ferry Co. of 
New York to Brooklyn v. U. S., 86 
P.2d 1014. 

(2) Where vessels arc oro.s.sing at 
a small angle, and the burdened ves¬ 
sel agrees to cross the bows of the 
privileged vessel, a position of spe¬ 
cial circumstances is created, no 
matter from which vessel the pro¬ 
posal emanates, and the burdened 
vessel is not absolved from her orig¬ 
inal duty to keep out of the way, nor 
rigidly bound to hold her course and 
speed.—The Newburgh, C.C.A.N.Y., 
273 F. 436. 

Passing tending tng 

Steamer, passing a tug which it 
has Just engaged to tend it, creates 
a situation of special circumstances 
in which the vessels are cooperating 
in an agreed maneuver and the as¬ 
sisting tug must exercise duo care for 
Its own safety.—The Paul.siioro, D.C. 
N.Y., 11 F.2d 625. afflrmed, C.C.A., 
American Merchant Marine Ins. Co. 
V. The Paulsboro, 11 F.2d 628. 

87. U.S.—Pacific Atlantic S. S. Co. 

V. U. S.. C.C.A.Cal.. 63 F.2d 414— 
The Wyomissing, D.C.N.J., 2 F. 

Supp. 954, afflrmed, C.C.A., 72 F.2d 
834—The Santa Maria, D.C.Del.. 
227 F. 149. 

11 C.J. p 1161 note 10. 

88 . U.S.—The Modeml, D.C.La., 62 
F.2d 756. afflrmed, C.C.A., 58 F.2d 
916, rehearing denied, C.C.A.. A./S. 
Ivarans Hederi of Oslo Norway v. 
William Wrlgley, Jr. Co., 59 P.2d 
1052, certiorari denied 53 S.Ct. 96, 
287 U.S. 649. 77 L.Ed. 561—The 
Kaga Maru, D.C.Wash., 18 F.2d 295. 

11 C.J. p 1162 note 11. 

Btnbboxnly kssping oonrss 

A vessel is in fault where a blind 
adherence to the rule that she shall 
keep her course necessarily results 


in a collision which a change would 
probably have averted.—The Kaga 
Maru, supra—11 C.J. p 1162 note 12. 

89. U.S.—The Adriana, C.C.A.Va.. 6 

F.2d 860—The Newark, C.C.A.N.Y.. 
289 F. 801—McWilliams Bros. v. 
Payne, C.C.A.N.T.. 276 P. 917—The 
Coamo, aC.A.N.y., 267 P. 686— 
The Tran.«»fer No. 17, N.Y., 254 P. 
673, 166 C.C.A. 171—The William 
A. Jamison, N.Y., 241 P. 950, 154 
C.C.A. 586—The Washington. N. 
Y., 241 P. 952, 154 C.C.A. 588—The 
John Rugge, N.Y., 234 P. 861, 148 

C. C.A. 459. 

SO. U.S.—The City of Camden, C.C. 
A.Pa., 44 P.2d 711—The Socony No. 
19, C.C.A.N.Y., 24 P.2d 653—The 
Port St. George, D.C.N.Y.. 22 F.2cl 
196, afflrmed, C.C.A., 21 P.2d 788, 
certiorari denied Bermuda & West 
Indies S. S. Co. v. Oceanic Steam 
Nav. Co., 49 S.Ct., 179. 278 U.S 
654, 73 L.Ed. 664—The New York 
Central Tug No. 27, D.C.N.Y., 298 
P. 969—McWilliams Bro.s. v. Payne, 

D. C.N.Y., 276 P. 917—The Edouard 
Alfred, D.C.N.Y., 261 P. 680—The 
Dorset, Va., 260 P. 32, 171 C.C.A. 
68—The M, Moran, N.Y., 254 F. 766, 
166 C.C.A. 212, reversing, D.C., 238 
P. 636—The Transfer No. 17, N.Y., 
254 P. 673, 166 C.C A. 171—The 
Bouker No. 2, N.Y., 254 P. 679, 1G6 
C.C.A. 137. 

91. U.S.—The Invader, C.C.A.N.Y., 

54 F.2d 347—The City of Camden, 
C.C.A.Pa., 44 F.2d 711 —The Port 
St. George, D.C.N.T.. 22 F.2d 195, 
afflrmed, C C.A.. 27 P.2d 788, cer¬ 
tiorari denied Bermuda & West In¬ 
dies S. S. Co. V. Oeeanic Steam 
Nav. Co., 49 S.Ct. 179, 278 U.S. 654, 
73 L.Ed. 564—Da I-orraine, C.C.A. 
N.Y., 12 F.2d 436—The Penoles. C. 
C.A.N.Y., 3 P.2d 761—The Roches¬ 
ter, D.C.N.Y., 18 P.Supp. 61, afflrm¬ 
ed, C.C.A., Baltimore & Ohio R. Co. 
V. Rochester, 87 F.2d 998—The 
New York Central Tug No. 27, D.C. 
N.Y., 298 P. 959—McWilliams Bros. 
V. Payne, C.C.A.N.Y., 276 P. 917— 
The Progressive, C.C.A.N.Y., 271 P. 
207—The Edouard Alfred, D.C.N. 
Y., 261 F. 680—The Dorset, C.C.A. 
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Va., 260 F. 32. 171 CC.A. 68. affirm¬ 
ing. D.C., 250 P. 867—The Tran.sfer 
No. 17. N.Y., 254 P. 673. 166 C.C.A. 
171—The M. Moran, N Y., 254 P. 
766, 166 C.C.A. 212, reversing. D. 
C.. 238 P. 636—The Bouker No. 2. 
NY.. 264 P. 579, 166 CC.A. 137— 
The William A. Jamison. N.Y., 241 
P. 950, 154 C.C.A. 686—The Wash¬ 
ington, N.Y.. 241 P. 952, 154 C.C.A. 
588—The .John Rugge, N.Y., 234 F. 
861, 148 C.C.A. 459. 

92. U.S.—The Soeony No. 19. C.C.A. 

N.Y., 24 P.2d 653—McWilliams 

Bros. V. Payne. C.C.A.N.Y., 276 F. 
917—The Edouard Alfred. D.C N. 
Y., 261 P. 680—The Transfer No. 
17, N.Y.. 264 P. 673, 166 C.C.A. 171. 

93. U.S.—Clyde Mallory Lines v. 
Now York Cent R. Co. CC.A.N.Y., 
83 F.2d 158. modifying. D.C., The 
N. Y. Central No. 31, 11 P.Supp. 
1003—The Boston Soeony, C.C.A.N. 
T., 63 F.2d 246. 

94. US—The Rochester. D.C.N. Y., 
18 P.Supp 51. afflrmed. C.C.A., Bal¬ 
timore & Ohio R. Co. V. The Roch¬ 
ester. 87 F.2d 998—The Mount 
Hope, D.C.N.Y.. 7 P.Supp. 80. af¬ 
flrmed, CC.A., The Waverley, 74 F. 
2d 1013—MeWIllInrns Bros. v. 
Payne, C.C.A.N Y., 276 P. 917—The 
Donset, Va., 260 P. 32. 171 C.C.A. 
68. afflrming, D.C., 260 F. 867—The 
Transfer No. 17. N.Y., 254 F. 673. 
166 CC.A. 171—The William A. 
Jamison. N.Y., 241 P. 950. 154 C.C 
A. 586—The Washington, N.Y., 241 
P. 952, 154 C.C.A. 588. 

Under war-tlma orders 

A naval order, in fon-e during the 
war, that unless absolutely necessary 
vessels, when out of the usual track 
of shipping and in areas where sub¬ 
marines or raiders might be met, 
should not slow down or sound sig¬ 
nals during a fog, will not excuse a 
naval vessel for proceeding in a fog 
in the path of coastwise shipping at 
a speed of twelve knots without giv¬ 
ing fog signals, and such vessel was 
In fault for a collision with a schoon¬ 
er anchored because of the fog.— 
Thurlow V. U. S., D.C.Mass., 296 F. 
906. 
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a rule of navigation must be made out before a 
vessel can be pronounced in fault for adhering to 
it,®® and conversely the vessel that departs from the 
rule of navigation must show a clear and undoubt¬ 
ed case of special excuse.®® Thus, as departure 
from the general rules of navigation is not fa¬ 
vored by the courts, exceptions are not to be 
lightly made; they are usually admitted only 
when there is an actual necessity, that is, impera¬ 
tively required by the special circumstances of the 
case®*^ to avoid immediate danger, and then only to 
the extent that the danger demands.®® A vessel 
cannot be excused from liability for a violation of 
the rules of navigation merely because her master 
acted with honest judgment under the circumstanc¬ 
es.®® It is no excuse for a violation of a rule of 
navigation that it either was not known or is not 
generally observed,^ or that it is customary for ves¬ 
sels to violate the rule under certain tidal condi¬ 


tions.2 Likewise it is no excuse that the vessel was 
embarrassed by proximity to other vessels, where 
there is no justification for being in such proximi¬ 
ty.® Considerations of discretion and expediency,^ 
or mere apprehension of danger,® if it be remote or 
problematical,® will not ordinarily sufiice. 

§ 155. Errors in Extremis 

A vessel in imminent peril of collision occasioned 
solely by the fault of another vessel is not held to a 
strict accountability for its acts in such emergency. 

Where a navigator, suddenly realizing that a col¬ 
lision is imminent by no fault of his own, in the 
confusion and excitement of the moment does some¬ 
thing which contributes to the collision or omits to 
do something by which the collision might be avoid¬ 
ed, such act or omission is ordinarily considered to 
be in extremis and the ordinary rules of strict ac¬ 
countability do not apply.Before the protection of 
this rule can be allowed it must appear that there 


96. U.S.—The Clement, C.C.Mass., 5 
F.Cas.No.2.879. 2 Curt. S63. 

11 G.J. p 1163 note 25. 

Oolllalon unavoidable 

The failure of one vessel to depart 
from rules may not be ne^llirence 
when the vessels are not far enou^rh 
apart to avoid collision.—The C. C. 
Clarke, D.C.N.Y., 146 F. 615. 

9a U.S.—The Elizabeth Jones. Ill., 
6 S.Ct. 46K. 112 U.S. 614. 28 L.Ed 
812. 

11 C.J. p 1163 note 27. 

97. U.S.—The I'iaiikatank, C.C.A. 
Md., 87 F.2d 806—Northern Transp. 
Co. V. Davis, C.C.A.N.Y., 282 F. 209 
—The Morristown, C.C.A.N.Y., 278 
F. 714. 

11 C.J. p 1162 notes 13. 16. 

Xero proaenoe of other veasela in 

the vicinity which were allotted to 
have hampered the movement of the 
privileged vessel, but did not prevent 
her compliance with the steering 
rules does not raise a case of special 
circumstance.—The Morristown, su¬ 
pra. 

Vo consent to maneuver 

Where the action of a descending 
steamship, attempting to turn about 
in a river, at most creates a special 
circumstance ca.se, the ascending ves' 
.sel, not having consented to the at¬ 
tempt by the descending vessel to 
change the existing situation, is not 
bound by the special circumslmice 
rule.—The Arfeld. D.C.La., 42 F.2d 
746. 

No speoial cireumstanoes 

(1) The fact that a dredge, after 
being sighted by steamship, extin¬ 
guished dredging lights and. as a 
free navigating vessel, started to 
cross ahead of steamship, showed no 
''special circumstances" authorizing 


departure from navigation rules.— 
Pa<‘i(ic Atlantic S. S. Co. v. U. S., C. 
C.A.Cal., 63 F.2d 414. 

(2) Ferry boat proceeding on 
course on starboard hand is priv¬ 
ileged as respects vessel coming up¬ 
stream of river, notwithstanding 
temporary diversion from angle of 
course by being carried down stream 
by ebb tide, as against contention 
that diversion rendered applicable 
special circuiiKstance rule.—The AVest 
Point. c:.C.A.N.Y.. 85 F.2d 63, modify¬ 
ing, D.C., 10 F.Supp. 975. 

98. tT S.—The Piankalank. C.C.AMd., 
87 F.2d 806. 

]1 C.J. p 1162 notes 14, 16. j 

Compliance until danger is manifest 

Where two courses are opiui to 
vessel, one to follow prescribed rules 
and other to depart from them, duty 
is imperative to observe rules and to 
assume that an approaching vessel 
will do likewise until after danger 
has become so manifest as to show 
there is no proper choice of Judgment 
other than that of departure from 
the rules.—The Flankatank, supra. 

99. U.S.—The H. F. Dimock, Mass.. 
77 F. 226. 23 C.C.A. 123. 

1. Eng.—The Swansea v. The Con¬ 
dor. 4 P.D. 115. 

2. U.S.—The Transfer No. 10, D.C. 
N.Y., 137 F. 666. 

3. U.S.—The Hansa, C.C.N.T., 11 F. 

Cfis.No.6,038. 7 Blatchf. 288, af¬ 

firming. D.C.. 11 F.Ca8.No.6,036, 2 
Ben. 299. 

11 C.J. p 1163 note 20. 

4. U.S.—The H. F. Dlmock, Mass.. 
77 F. 226. 23 C.C.A. 123. 

11 C.J. p 1163 note 21. 
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6. U.S.—The Europa, D.C.Ala., 116 
F. 696. 

11 C.J. p 1163 note 22. 

6. U.S.—The Piankatank, C C.A.Md.. 
87 F.2d 806. 

7. U.S.—The Nome, C.C.A.La.. 59 F. 
2d 145—Royal Mail Steam Packet 
Co. V. Companhia De Navegat'ao 
Lloyd Brasilelro, DC.N.T., 50 F.2d 
207, affirmed, CC.A., 55 F.2d 1082, 
certiorari denied Companhia De 
Navegueno Lloyd Rrasileiro v. 
Royal Mail Steam Packet Co., 53 S. 
Ct. 11, 287 U.S. 607, 77 L.Ed. 628 
—A. 11. Bull S. S. Co. V. IT. S., C. 
C.A.N.Y., 34 F.2d 614. nlllrming, D. 
C.,- 29 F.2d 765—The (Jrirfdu, D.C. 
Tex., 25 F.2d 312—The Clara Mal- 
theu, D.C.Mass., 25 F 2d 123—The 
All»atro.ss, C.C.A.Wush., 20 P.2d 17 
-The Havre Maru, 1> C.N.Y., 16 F. 
2d 483. affirmed. CC.A., The Hall- 
grim, 20 F.2d 720—The Munrio, D. 

C. Cal., 11 F.2d 900—The Buenos 
Aires, C.C.A.N.Y., 5 F.2d 426, af¬ 
firming. D.C., The Windrush, 286 
P. 251—Southern Pac. Co. v. U. S., 

D. C.N.Y., 7 F.Supp. 473—The Sued- 
co, D.C.Conn., 283 F. 796—The Sar¬ 
anac, C.C.A.N.Y.. 280 F. 402—The 
Stiflnder, C.C.A.N.Y., 275 F. 271— 

j The Lafayette, C.C.A.N.Y., 269 F. 
917. 

Mich.—Sullivan v. Pittsburg S. S. 

Co.. 263 N.W. 126. 230 Mich. 414. 

11 C.J. p 1163 note 28. 

Master** personal responeibility 
Where perilous situation of vessel 
had already arisen when master 
came on bridge, he could not be held 
personally negligent in failing im¬ 
mediately to grasp situation and 
countermanding orders previously 
made by those on watch while he 
was below, so as to bar claim for his 
death.—The James McGee. D.C.N.T.. 
300 F. 98. 
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was an imminent danger, for the error of judgment 
is excusable only if it was committed during such 
peril.® Furthermore, it is the actual risk of dan¬ 
ger and not apprehension merely that determines 
the question whether the error is one in extremis.® 
It is not to be understood that no discretion what¬ 
soever is required of a navigator whose vessel is in 
extremis; the rule is rather a palliative than an 
excul])at()ry of all faults committed in the perilous 
situation.What the rule docs mean is that a nav¬ 
igator handling a ship in extremis is not to be held 
to the exercise of that cool and deliberate judg¬ 
ment which facts developing later indicate to have 
been the proper or better course.^ ^ Moreover it 
should not be overlooked that in case of an immi¬ 
nent peril it is proper for a navigator to disregard 
regulations in order to avert disaster.^2 

Cause of emergency. Mistakes made by navi¬ 
gators of vessels in imminent peril of collision will 
ordinarily be allribiited to the prior fault which 
was the proximate cause of the collision.^® Hence 
if a vessel is to be allowed the defense of in ex¬ 
tremis for its errors she must herself be without 
prior contributing fault,^'* and it must appear that 
the situation was induced by the fault of the other 


vessel.^® Therefore if the imminence of the peril 
or the dangerous contiguity of the two vessels is 
occasioned by the lack of caution or mismanagement 
of the vessel committing the error in extremis she 
will be held resiionsible for it.^® In the absence of 
clear proof that the privileged vessel, then acting in 
peril of collision, was at fault in failing to avert the 
collision in s^iite of the conduct of the wrongdoer, 
the vessel which took the chance, violated the rule, 
and created the danger is wholly responsible for the 
result.^ Moreover any reasonable doubt as to the 
propriety of a maneuver in an emergency caused by 
another vessel should be resolved in favor of its 
propriety.^® It has been held that when each of the 
colliding craft docs, in the very jaws of collision, 
what each tries to excuse by pleading in extremis, 
both are necessarily at fault in getting into a posi¬ 
tion which produced false maneuvers in both.i® 

Applications of rule. What is an error in ex¬ 
tremis depends on the imminence of the danger, 
and each case must be determined on its own 
facts.2® Likewise, whether or not the conduct of 
a navigator in such imminent peril is to be excused 
will depend upon the particular situation and cir- 
cumstances.2i The question of whether a mistake 


8 . TT.S.—The William A. Taine. C.C. 
A.Ohio, 39 F.2d 586. 

Act jndfired from inception of danger 
Act of captain of overtaken iUK in 
slowing engines •will not he excused, 
on ground of emergency because he 
had just come from below, hut will 
be judged as if he, or .some one free 
to exercise a free and independent 
judgment had hej*n in charge of navi¬ 
gation when danger llrst appeared.— 
The Howard, D.F.Md., 253 F. 599, af¬ 
firmed The (Charles F. Mayer, 256 F. 
987, 167 C.C.A. 58S. 

9. U.S —The Pangussett, D.C.N.Y., 9 
F. 109. 

11 C.J. p 1164 note 32. 

10. U.S—A. H. Hull S. S. Co. V. U. 
S., C.C.A.N.Y., 34 F.2d 614, affirm¬ 
ing, D.C.. 29 F.2d 765. 

11. U.S.—A. TT. Bull S. S. Co. V. TI. 
S., supra—The District of Colum¬ 
bia, D.C.Va., 9 F.Supp. 487, affirm¬ 
ed, C.C.A., 74 F.2d 977, 103 A.L.R. 
768, certiorari denied Norfolk & 
Washington D. C. Steamship Co. 
V. IJ. S., 55 set. 657, 295 U.S. 745, 
79 L.Ed. 1691—The Lafayette, C.C. 
A.N.Y., 269 F. 917. 

Mich.—Sullivan v. Pitt.sburgh S. S. 

Co., 203 N.W. 126. 230 Mich. 414. 

11 C.J. p 1164 note 31. 

18. U.S.—The Wyornis.sing, D.C.N.J., 

2 F.Supp. 954, affirmed, C.C.A., 72 
F.2d 834. 

13. U.S.—The Steel Inventor. C.C. 

A.N.Y, 43 P.2d 968, certiorari de¬ 
nied Bell V. U. S. Steel Products 


Co.. 51 S.Ct. 344, 283 U.S. 819, 75 
L.Kd. 1435—The Clara Mallheu, D. 
C.Mass., 25 F.2d 123. 

14. U.S.—The M. P. Ilowlctt, C.C.A. 
Pa.. 58 F.2d 92.3—Itoyul Mail Steam 
Packet Co. v. Companhia De Nave- 
gacao Lloyd Brasileiro, D.C N.Y., 
BO F.2d 207. affirmed, C.C.A., 55 F. 
2d 1082, certiorari denied Compan¬ 
hia Dc Navcgacao Lloyd Brasileiro 
V. Royal Mail Steam Packet Co., 53 
S.Ct. 11, 287 U.S. 607, 77 L.Ed. 528 
—The William A. Paine, C.C.A. 
Ohio. 39 F.2d 586. 

11 C.J. p 1164 note 34. 

Poor navigation by both vesaole 
Faults in navigation by vessels in 
two <*onvoya, which met nearly head 
on at night while sailing without 
lights, held not excusable as faults 
in extremis, notwithstanding the con¬ 
fusion which would naturally be 
caused by the situation, where the 
collision involved resulted immedi¬ 
ately and proximatcly from poor 
navigation on the part of both ve.M- 
sels.—Queen Ins. Co. of America v. 
Globe & Rutgers Fire Ins. Co., D. 
C.N.Y., 278 F. 770, affirmed, C.C.A., 
282 F. 976, affirmed 44 S.Ct. 175, 263 
U.S. 487, 68 L.Ed. 402. 

15. U.S.—The Manrhioneal, N.Y., 
243 F. 801, 156 C.C.A. 313. 

11 C.J. p 1164 note 36. 

10. U.S.—Royal Mail Steam Packet 

Co. V. Companhia De Navegacao 
Lloyd Rrosileiro, D.C.N.Y., 50 P.2d 
207, affirmed. C.C.A.. 66 F.2d 1082, 
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ci*rliornri denied Companhia De 
Navegacao Lloyd Brasileiro v. Roy¬ 
al Mall Steam Pac-ket Co.. 63 S.Ct. 
n. 287 U.S. 607, 77 L.Ed. 52S—The 
William A. Paine, C.C.A.Ohio, 39 
F.2d 586. 

11 C.J. p 1164 note 36. 

17. U.S.—The Fred B. Dalzcll, Jr., 
CC.A.N.Y., 45 F.2d 580. 

18. U.S.—The Hans Maersk, D.C.N. 
Y., 39 F.2d 98. 

19. U.S—The Manchioneal, N.T., 
243 F. 801, 156 C.C.A. 313. 

20. U.S.—The Mary P. Mosquito, D. 
C.Va., 145 F. 960. 

11 C.J. p 1165 note 37. 

81. U.S —The Eastern Glade, D.C.N. 

Y.. 20 F.Supp. 373. 

Yailure to stop or reverse 

(]) No rule of law requires a mas¬ 
ter of vessel invariably to stop and 
reverse vessel in presence of danger, 
but eonduel of master i.s governed 
by circumstances of each particular 
case.—The Eastern Glade, supra. 

(2) Tug confronted by emergency 
created by steamer’s fault held not 
strictly ueeountuhle for what It did 
in the situation that confronted it 
for failure to separate low line and 
backing full speed astern to get line 
under steamer, which ran into haw¬ 
ser and collided with barge in tow.— 
The Nome, C.C.A.La., 69 F.2d 145. 

(3) Full speed ahead In attempt to 
avoid collision, when Imminent 
through fault of other vessel, not 
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is to be excused as an error in extremis has most 
frequently arisen in those cases in which it was the 
duty of one vessel to give way and of the other to 
keep her course, and in which the former, although 
clearly at fault, has sought to hold the other tc 
blame for a wrong maneuver made at the last mo¬ 
ment before they came together.22 The question 
of error of judgment in a moment of peril has fre¬ 
quently arisen in cases where a steamer meeting a 
sailing vessel has failed to fulfill her duty of keep¬ 
ing out of the way of the latter, and the sailing 
vessel has, in the moment when the collision was 
impending, altered her helm, and such a departure 
from the rules has in these cases been held to be 
excusable.23 Errors of navigation committed in 
the “agony of collision*’ by one of two sailing ves¬ 
sels meeting or crossing are excusable, if she is 
otherwise without fault.24 

§ 156. Conduct and Injuries Subsequent to 
Collision 

a. In general 

b. Duty to stand by 


a. In Gkneral 

A vetael whose negligence caused a collision may be 
liable for all damage directly flowing therefrom. 

A vessel solely in fault for a collision with anoth¬ 
er may be liable for all damage resulting directly 
from the collision.25 This is true even though a 
large part of the damage arising might have been 
avoided by a different handling of the injured ves¬ 
sel after the injury was received, provided those in 
charge of the injured vessel exercised their best 
judgment in the circumstances.^® On the other hand, 
the vessel responsible for the collision is not liable 
for additional injuries caused by the subsequent 
negligence or mismanagement of the person in 
charge of the injured vessel,^7 as it is liable only for 
such injuries as would have been sustained if the 
subsequent conduct of the persons in charge of the 
injured vessel had been prudent and skillful.2® 
Subsequent negligence of the injured vessel must, 
however, be clearly established to relieve the other 
from liability for the ensuing damage.^® If part 


contributing to accident, may be Jus¬ 
tified. and, if faulty, is error in ex¬ 
tremis.—The Munrio. D.C.Cal., 11 P. 
2d DOO. 

11 C.J. P 1165 note 37 [i], 88 [c]. 
Pallnrc to drop anchor 

Master’s failure to drop anchor in 
extremis cannot be held fault for col¬ 
lision due to speed with which pilot 
attempted turn.—The OrifTdu. D.C. 
Tex., 26 F.2d 312—11 C.J. p 1166 note 
38 [d]. 

rallnra to pay ont chain 

Failure of officers of an anchored 
vessel, lying without steam up. to 
pay out anchor chain when another 
vessel was moving astern toward 
her, held not a fault contributing to 
their collision, where the danger of 
collision was not apparent until the 
moving vessel was within two hun¬ 
dred feet and within one minute of 
collision, and when, even if an error, 
it was in extremis.—The Suedco. D. 
C.Conn., 283 P. 796. 

Steering wrong way | 

Where Inbound and outbound ves¬ 
sels in channel were proceeding on 
parallel courses which would have 
enabled safe starboard to starboard 
passing, but Inbound vessel suddenly 
veered so as to carry her directly and 
quickly across other’s bow, any error 
of outbound vessel in steering to 
port instead of to starboard when 
her danger signals were not heeded 
held error in extremis, for which she 
should not be held strictly accounta¬ 
ble.—The District of Columbia. D.C. 
Va.. 9 F.Supp. 487, affirmed, C.C.A., 
74 F.2d 977. 108 A.L.R. 768. certiorari 
denied Norfolk & Washington, D. C., 


Steamboat Co. v. U. S., 55 S.Ct. 667, 
295 U.S. 745. 79 L.Bd. 1691. 

sa. TT.S.—Southern Pac. Co. v. U. S., 
D.C.N.Y.. 7 F.Supp. 473. 

11 C.J. p 1166 note 38. 

23. U.S,—The Stiflnder, C.C.A.N.T., 
276 F. 271. 

11 C.J. p 1166 note 40. 

24. U.S.—Chapin v. The Hattie 
Ros.s, D.C.Conn., 5 P.Cas.No.2,598. 

11 C.J. p 1166 note 39. 

25. U.S.—The Glendola, C.C.A.N.Y.. 
47 F.2d 206, certiorari denied 
Standard Oil Co., N.J., v. Glendola 
S. S. Corporation. 51 S.Ct. 650, 283 
U.S. 857, 76 L.Bd. 1463. 

11 C.J. p 1167 note 42. 

Subseqaent otraadiiig 

(1) Damages recoverable for colli¬ 
sion caused solely by fault of over¬ 
taking vessel includes injuries from 
stranding directly after collision.— 
The Pleiades, D.C.N.Y., 5 F.2d 834. 
reversed on other grounds. C.C.A.. 9 
F.2d 804, certiorari denied Ducken- 
bach S. S. Co. v. U. S., 46 S.Ct. 471, 
270 U.S, 662, 70 L.Ed. 787. 

(2) Subsequent strandings of ship, 
in attempt to return to shore and j 
to anchor in channel, held proximate 
result’of collision, so as to recover 
damages therefor.—Kawasaki Zosen- 
sho of Kobe, Japan, v. Cosulich So- 
cleta Triestina Di Navigazione of 
Trieste, Italy, C.C.A.Tex.. 11 F.2d 
836. 

(8) Steamship ramming schooner 
held liable for loss from schooner's 
subsequent stranding, where the fall- 
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ure of the schooner to use its an¬ 
chors was due to its attempt to save 
itself by moving under sail.—Allen 
& Robinson v. Inter-Island Steam 
Nav. Co., C.C.A.Hawali. 34 F.2d 83. 
Stranding and oolllsion with pier 
Vessel solely at fault for collision 
held liable for subsequent damages 
to the other vessel, an oil tanker 
spouting gasoline through its sprung 
plates, resulting from its stranding 
and collision with pier.—The Glen¬ 
dola, C.C.A.N.Y., 4 7 F.2d 206. certio¬ 
rari denied Standard Oil Co., N.J., v. 
(Glendola S. S. Corporation, 51 S.Ct. 
650, 283 U.S. 867, 75 L.Kd. 1463. 

20. U.S.—Allen & Robinson v. Inter- 
Island Steam Nav. Co., C.C.A.Ha- 
wail, 34 F.2d 83—The Walter A. 
Luckenbach, C.C.A.Cal., 14 P.2d 
100, modifying, DC., 4 F.2d 651, 
and certiorari denied Luckenbat‘h 
S. S. Co. v. Union Oil Co., 47 S.Ct. 
336, 273 U.S. 741, 71 L.Ed. 868. 

11 C.J. p 1167 notes 43, 44. 

27. U.S.—McDonald v. Hitchcock, 
Lloyd & Co., C.C.A.Pa., 17 F.2d 449. 

11 C.J. p 1167 note 45. 

28. U.S.—The M. E. Luckenbach, N. 
Y., 214 P. 671, 131 C.C.A. 177, af¬ 
firming, D.C., 200 F. 630. 

11 C.J. p 1167 note 46. 

29. U.S.—The Albert H. Bills, N.Y., 
107 F. 803, 46 C.C.A. 297. 

Vogliganoa not showii 

Negligence of tug in falling to ap¬ 
ply siphon or beach coal-laden barge 
to prevent sinking after collision 
held not shown.—The R. J. Moran, 
CC.A.N.Y., 9 F.2d 617. 
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of the damage was clearly attributable to the 
wrongdoer, and it is impossible to say how much, 
the wrongdoer must make good the whole loss; but 
where the damage occasioned by the collision can 
be easily discriminated, defects disclosed in conse¬ 
quence of the collision, although existing prior to 
it, cannot be charged against defendant.^o So, too, 
where the injured vessel is placed in an exposed 
condition or situation by reason of the fault of an¬ 
other, the latter is liable for further injuries sus¬ 
tained by reason of the exposed condition and situ- 
ation.3i When the ship is damaged but not sunk 
in the collision and she afterward receives further 
injury or is totally lost the presumption ordinarily 
is that the subsequent injury or loss was caused by 
defendant’s negligence, and the burden is on the 
wrongdoer in the collision to prove that it was not 
so caused, see infra § 168. 

A vessel originally negligent in colliding with an¬ 
other vessel may also be liable for its own subse¬ 
quent collision with a third craft even though any 
other course of action than the maneuver it under¬ 
took to make after the first collision may have been 
fraught with danger.32 

b. Duty to Stand By 

A vessel eoMiding with another must stand by and 
render It assistance when such procedure appears to be 
necessary and safe. 

A navigator’s duty to stand by after collision to 
render such assistance as may be necessary if this 
can be done without danger to his own vessel, has 


long been recognized by maritime decisions.®^ This 
humane requirement has been made a statutory 
duty, noncompliance with which, without reasonable 
cause, raises the presumption that the collision vras 
occasioned by the wrongful act of the vessel vio¬ 
lating the provision.34 Such a statute does not 
make absolutely liable for the collision the vessel 
which, without sufficient excuse, fails to stand by,®® 
but merely put on her the burden of showing that 
she was not responsible for the collision, see infra 
§ 168. The master may be excused from standing 
by where his own vessel would be endangered 
thereby,®® or where his vessel is herself aground.®'^ 
He is also excused where it is apparent that assist¬ 
ance is not necessary,®® as where the other vessel 
is near land,®® or other and more manageable craft 
are at hand rendering assistance.*^® It is, however, 
no excuse for noncompliance with this duty that 
the crash was slight.^^ 

Where, the facts as to the collision being shown, 
it does not appear that such vessel was in fault, and 
it does appear that the other vessel was guilty of a 
fault sufficient to account for the collision, the for¬ 
mer cannot be found guilty of contributory fault, 
merely because of her failure to stand by,^® al¬ 
though vessels have been held liable for a loss after 
collision caused by their inexcusable failure to ren¬ 
der assistance.^® The determination as to whether 
or not, or how soon, one colliding vessel can safe¬ 
ly stand by and render assistance to a vessel strick¬ 
en by it must be left in large part to the judgment 
of the master of the vessel with the duty to assist.^^ 


30l U.S.—The Sam Gaty, D.C.Ill., 21 
F.Caa.No.12.276, 6 Biss. 190. 

31. U.S.—^Allen & Robinson v. Intcr- 
Island Steam Nav. Co., C.C.A.Ha- 
waii. 34 F.2d 83. 

11 C.J. p 1167 note 49. 

32. U.S.—The William A. Paine, C. 
C.A.OhIo, 39 F.2d 586. 

33. U.S.—The Atlas, D.C.N.Y., 2 P. 
Cas.No.633. 4 Ben. 27, affirmed, C. 
C., 2 F.Cas.No.634, 10 Blatchf. 459, 
reversed on other grounds 93 U.S. 
302, 23 T...Kd. 863. 

11 C.J. p 1167 note 51. 

34. U.S.—The Sidney M. Hauptman. 
C.C.A.N.Y., 34 F.2d 622, certiorari 
denied Bush Terminal Co. v. The 
Sidney M. Hauptman, 50 S.Ct. 68, 
280 U.S. 597, 74 L.Ed. 643—The 
Windrush, D.C.N.Y., 286 F. 251. af¬ 
firmed, C.C.A, The Buenos Aires, 5 
F.2d 425. 

11 C.J. p 1168 note 68. 


36. IT. S.—The St. Louis, D.C.N.Y., 35 
F.2d 741, affirmed, C.C.A, 35 F.2d 
742. 

36. U.S.—The Trader, D.C.Wash., 
129 P. 462—^Boston Towboat Co. 
V. Winslow, Mass., 76 P. 595, 597, 
22 C.C.A 327. 

37. U.S.—The Captain Bennett, D.C. 
Pa., 171 F. 199, reversed on other 
grounds 186 P. 57, 108 C.C.A. 159, 
28 L.R.A..N.S., 349. 

38L U.S.—^The Sidney M. Hauptman, 
C.C.A.N.Y., 34 P.2d 622. certiorari 
denied Bush Terminal Co. v. The 
Sidney M. Hauptman, 50 S.Ct. 68, 
280 U.S. 597, 74 L.Ed. 643. 

11 C.J. p 1168 note 63. 

3B. U.S.—Boston Towboat Co. v. 
Winslow, Mass., 76 F. 595, 22 C. 
C.A 327—The Friesland, D.C.N.Y., 
76 F. 691. 


4a U.S.—The St. Louis, D.C.N.Y.. 35 
F.2d 741, affirmed, C.C.A., 35 F.2d 
742. 

41. U.S.—The Robert Graham Dunn, 
D.C.N.H., 63 F. 167, affirmed 70 F. 
270, 17 C.C.A. 90. 

48. U.S.—The Hercules, Va., 80 F. 
998, 26 C.C.A. 301, rcver.sing, D.C., 
70 F. 334. 

43. U.S.—The Robert Graham Dunn, 
D.C.N.H., 63 P. 167. affirmed 70 F. 
270, 17 C.C.A. 90. 

11 C.J. p 1168 note 59. 

44. U.S.—The Sidney M. Hauptman, 
C.C.A.N.Y., 34 F.2d 622, certiorari 
denied Bush Terminal (''o. v. The 
Sydney M. Hauptman, 50 S.Ct. 68, 
280 U.S. 697, 74 L.Ed. 64 3—The 
Windrush, D.C.N Y., 286 P. 251, af¬ 
firmed, C.C.A., The Buenos Aires, 
6 F.2d 426. 
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COLLISION 

XVL ACTIONS 


15 C.J.S. 


§ 157. Nature and Form of Remedy 

An action for damages by collision is one of tort 
founded on negligence and the remedy is trespass, not 
case; the proceeding may be in rem against the vessel 
or in personam against the owner or operator of the 
vessel. 

An action for damages occasioned by collision is 
an action of tort founded on negligence and 
where two vessels collided the remedy is trespass 
and not case, whether the act complained of was 
willful or negligent.^® 

Although, the offending vessel may be proceeded 
against in rem,plaintiff is not compelled to pro¬ 
ceed against the offending boat, but may proceed 
by an action in personam against the owner or op¬ 
erator of the boat, notwithstanding a statute de¬ 
claring the liability in damages for negligent injury 
to properly and making such damages a lien on the 
boat,^^ and a suit may be brought under a state 
statute giving a right of action for wrongful death 
against “the person” causing the death.^*^ 

An action for damages against a vessel for colli¬ 
sion after the end of her voyage has been held not 
maintainable by intervention in a suit for the limi¬ 
tation of liability for damage to the cargo occur¬ 
ring during the voyage.'**® 

§ 158. Right or Grounds of Action and De¬ 
fenses 

a. Right of action 

b. Defenses 

a. Right of Action 

The gist of an action for damages, resulting from a 
collision, is negligence, misconduct, or want of nautical 
skill, and accidental injuries by collision do not give any 
right of action. 

The gist of the action for collision is negligence, 
misconduct, or w'ant of nautical skill and acci¬ 
dental injuries by collision do not give any right 

of aclioii.^2 


The necessity of negligence or "fault, supra §§ 6- 
11, and the effect of mutual negligence or fault, 
supra §§ 12, 13, inevitable accident, supra §§ 15-17, 
and inscrutable fault, supra §§ 18-20, with respect 
to liability for collision have already been discussed. 

Persons on board a vessel, injured through the 
fault of another vessel, can recover therefor against 
the latter and where the law of a foreign country 
authorizes a recovery for loss of life against a ves¬ 
sel in fault, such right of action will be enforced by 
the courts of the United States in a proceeding to 
limit liability for claims against a vessel of that 
country which was at fault for a collision on the 
high seas,'**^ even though the courts of the two 
countries may differ concerning the inferences to 
be drawn from the proof as to negligence.®® 

b. Defenses 

Acts or conditions attributable to plaintifT do not 
constitute a defense where they did not contribute to 
the collision; and it has been held that the rights of the 
parties are measured by admiralty law even in an action 
on the common-law side of the court, although it has also 
been held that the rights are ascertained by the rules 
controlling actions for negligence where suit is in a 
state court. 

Any facts which will defeat an action brought 
against the owners of a boat at common law will 
have the same effect when pleaded in proceedings 
under a state statute against the boat for damages 
caused by a collision.®® While it has been held that 
the rules of the courts of admiralty do not apply to 
an action at law in the state courts for negligence 
causing injury to a vessel in a collision with an¬ 
other, but the rights of the parties arc ascertained 
by the rules controlling actions for negligence 
wherein contributory negligence is available as a 
defense,'®’^ it has also been held that, although an 
action for damages is tried on the common-law side 
of the court, the rights and liabilities of parties 
damaged by a collision between vessels are measur¬ 
ed by admiralty law.®® 


45. TT.S.—The B. B. Saunders. DC. 
N.Y., 19 F. 118, reversed on othiT 
grounds, C.C., 25 F. 727. 

46. Conn.—Gates v. Miles, 3 Conn. 
64. 

6.3 C.J. p 965 note 98 [a] (3). 

47. IT.S—The D.. L. & W. No. 442, 
C.C.A.N.Y.. 30 F.2d 260. 

11 C.J. p 1169 note 88. 

48- Or.—Tlorst v. Columbia Contract 
Co.. 174 r. 161, 89 Or. 344. 

49. U.S.—The Dauntless. Cal., 129 F. 

715, 64 C.C.A. 243, modifying D.C., 
121 F. 420. 


Sa TT.S.—The rclota.s, D.C.La., 21 
F.2d 236. 

51. Del.—Cummins v. Spruance, 4 
Del. 316. 

Va.—TTnlon SS. Co. v. Nottingham, 
17 Gratt. 115, 68 Va. 116, 91 Am. 
D. 378. 

52. Del.—Cummin.s v. Spruance, 4 
Del. 315. 

53. U.S.—The Homer. Wash., 109 F. 
572. 48 C.C.A. 465—Bowas v. The 
Pioneer Tow Dine, D.C.Cal., 3 F. 
Cas.No.1,713, 2 Sawy. 21. 

54. U.S.—^Deslions v. La Compagrnie 
Cenerule Transatlantique. N.Y., 28 
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S.Ct. 664, 210 U.S. 95. 52 L.Ed. 973. 
ntfirming: 144 F. 781. 75 C.C.A. 647. 

55. U.S.--Deslions v. La Compa{?nie 
Generak* Transatlantique, supra. 

11 C.J. p 1169 note 84. 

56. Ala.—The Farmer v. McCraw, 26 
Ala. 189, 62 Am.D. 718. 

57. N.C.—Smith v. Norfolk, etc., R. 
Co.. 58 S.E. 799, 145 N.C. 98. 122 
Am.S.R. 423. 

58. U.S.—Pu^et Sound Nav. Co. v. 
Nelson. C.C.A.Wash., 41 F.2d 356, 
certiorari denied Nelson v. Puget 
Sound Nav. Co., 61 S.Ct. 76, 282 U. 
S. 869, 75 L.Ed. 768. 
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Even in admiralty, it is a good defense to a suit 
to recover for wrongful death that the circumstanc¬ 
es are such that the negligence of one vessel is im¬ 
putable to the person killed in the collision,®^ and 
the owner of a steamboat is not responsible for a 
collision caused by the willful misconduct of a mas¬ 
ter.®^ However, in an action to recover damages 
for personal injuries received in a collision of ves¬ 
sels, contributory negligence is of no avail as a de¬ 
fense where the facts do not show contributory 
negligence on the part of plainlifT, and are not such 
as to make the negligence of other persons imputa- 
able to him and it is no defense to an action for 
damages arising out of a collision that plaintiff’s 
boat was a weak one,®^ or, in case it was a fishing 
launch, that plaintiff had no license to fish,®3 or 
that plaintiff’s boat was engaged in violating a stat¬ 
ute prohibiting the dumping of refuse in navigable 
waters/’"* Also, defendant cannot by mere notice 
relieve itself from subsequent negligence where it 
was not in a position to dictate terms/® 

The equities between the insured and the insurer 
arc not a matter with which the wrongdoer has 
any concern,®® nor is it a defense to a libel for col¬ 
lision that the insurers have paid the libelants for 
part of or all the damages done by the collision.®'^ 
However, where the insurers paid part of the dam¬ 
age and took an assignment of the right to damag¬ 
es, they are entitled to recover only such propor¬ 
tion of the damages as they have paid.®® The 
question whether the sale of a vessel was fraudulent 
as against creditors cannot be raised by respond¬ 


ents on a libel for injury to such vessel by a colli¬ 
sion.®® 

In the Philippines the responsibility of the owner 
of a steamship for a collision between the steamer 
and a sailing vessel brought about by the negli¬ 
gence of the steamship is extingui.shed where the 
steamship is sunk and totally lost by reason of the 
collision; but, where such steam.ship is insured and 
the insurance is collected by the owner, the insur¬ 
ance substitutes the vessel, and the owner becomes 
responsible for the injuries to the sailing vessel to 
the extent of the insurance collected.'^® 

Under a statute requiring a sworn statement or 
declaration to be presented to com])etent authority 
within a designated time after a collision, the mak¬ 
ing of such statement has been held a condition 
precedent to an action for indemnity,and it is 
none the less applicable because the injured vessel 
happens to be operated by the government.'^^ 

§ 159. Jurisdiction 

While admiralty Jurisdiction over actions in rem for 
marine torts is exclusive, an action in personam under 
the common law may be maintained in either a state 
court or an admiralty court. 

As the jurisdiction of an action to recover dam¬ 
ages for collision rests on the maritime tort,''® the 
usual rule applies that admiralty jurisdiction over 
actions in rem for marine torts is exclusive.'^'* This 
rule docs not, however, prevent any action which 
the common law gives for obtaining a judgment in 
personam against a party liable for a marine tort.*^® 


59. U S.—The SaKinaw. D.C.N.Y., 

rui F. nofi. 

11 (\.T. p 11G9 note 92. 

60. N.Y —Kithmond Turnp. Co. v. 
Vanderbilt, 1 Hill *180. 

61. U..S—State of Maryland v. 
Standard Oil Co. of Now Jersey, 
I) C Md.. 8 F.2d B14. 

11 C..1. p 1169 note 93. 

Contributory neg'lig'ence not bIiowb 
I’a.s.songor on small boat was not 
chargoalilc with contributory negli- 
>;enee In th.at, after collision with 
Lirger lio.at, he attempted, while 
small boat was scraping along side 
of larger boat, to get aboard larger 
boat and was drowned.—State of 
Maryland v. Standard Oil Co. of New 
Jersey, supra. 

62. Ky.—Inman v. Funk, 46 Ky. 588, 
46 Am.D. 526. 

63. Wa.sh.—Johnnason v. American 
Tug Koat Co., 147 P. 1147, 85 Wash. 
212 . 

64. Mass.—Perry v. Standeld, 180 N. 
K. 514, 278 Mass. 563. 


Hond Island R. Co., 213 N.Y.S. 329, 
126 Misc. 474. 

Interstate carriers 

Intcr.statc carrier by mere notici- 
could not relieve it.self from liability 
for subsequent negligent damage to 
connecting carrier’s carlioat received 
at former carrier’.s terminal in con¬ 
nection with interstate transporta¬ 
tion, connecting carrier’s failure to 
reply to such notice being immate¬ 
rial, since the notifying carrier was 
not in po.sition to dictate terms.— 
The No. 37, N.Y., 53 SCI. 328, 288 
U.S. 239, 77 L..Kd. 721, reversing, C C. 
A., The Car P'loat No. 37, 57 F.2d 
144, reversing, D.C., The Talisman, 52 
F.2d 691, and certiorari granted New 
York Cent. R. Co. v. The Talisman, 
53 S.Ct. 85, 287 U.S. 587, 77 UEd. 513. 
Doubt in notice 

Any doubt in language of notice 
sent by common earner resolved 
against carrier.—Baltimore & O. R. 
Co. \. Bond Island R. Co.. 213 N.Y. 
S. 329. 126 Mi.sc. 474. 

66 . U.S.—In re Harris, N.Y., 57 F. 
243, 6 C.C.A. 320. 

67 . U.S.—The Monllcello v. Molli- 
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son, N.Y., 17 Mow. 152, 15 L.Ed. 68. 
11 CJ p 1169 note 97 

68. U S.—The I’otomac v. Cannon, 
Ba.. 105 ITS. 630. 26 B Fd. 1194. 

69. U.S.--(''lapi) V. Young, D t\Ma.ss.. 
5 P'.r.'i.s.No 2,786, 1 Sprague 40. 

70. Philippine.—ITrrutia v. Raco 
River IMantalion Co.. 26 Philippine 
632—Philippine Shipping Co. v. 
Vergara, 6 J'hilippine 281. 

71. Philippine.—U. S. v. Smith, 5 
T*hilipi)ine 85. 

78. J’hilippinc.—U. S. v. Smith, su¬ 
pra. 

73. U.S.—The Grand Rejiublic, D.C 
N.Y., 10 F. 398 

74. U.S.—The Mine v. Trevor, Iowa. 
4 Wall. 555. 18 B Ed. 451. 

Exclusive admiralty Juri.sdicllon of 
proceedings in rem .see Admiralty 
« 8 b (3). 

75. U.S.—Schoon maker v. Gilmore, 
Pa.. 102 U.,S. 118. 26 B.Ed. 95—The 
Hine v. Tn‘Vor, Iowa, 4 Wall. 555, 
18 B.Ed. 451. 

Ky.—Stewart v. Harry, 3 Bush 438. 
N.Y.—El well V. Bender, 29 N.Y.S. 
857, 79 Hun 243. 


65 . N.Y.— Baltimore & O. R. Co. v. 
15 C.J.S.—12 
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A suit may be maintained in a court of admiralty 
to recover damages from a vessel at fault for a col¬ 
lision on the high seas for loss of life resulting 
from the sinking of the other vessel, where a right 
of recovery for wrongful death is given by the stat¬ 
utes of the state in which both vessels belonged, 
both being a part of the territory of such state and 
subject to its laws.*^® 

§ 160. Persons Entitled to Sue 

The owner, mortgagee, bailee, charterer, etc., may 
aue for Injury reaultlng from a colllalon with another 
veisel; and eult for the loat of, or Injury to, cargo may 
be brought by the owner thereof, the carrier, an indorsee 
of the bill of lading, etc. 

The owner of a vessel, whether registered or 
not,'^'^ or one in possession under a contract to 
purchase,"* or a mortgagee,^® or bailee,*^ or char¬ 
terer,*^ or the master of a foreign vessel,*2 or the 
assignee of the claim** may sue for the injury aris¬ 
ing from a collision with another vessel. 

Suit for loss of, or injury to, cargo may be 
brought by the owner of the goods,*^ an indorsee** 
or holder** of the bill of lading, the carrier,*^ or 
the owner of the vessel as bailee.** So, also, the 
underwriters who have paid the loss, or to whom 
the property has been abandoned, may sue for the 
loss.** However, a cargo owner must share the 
fate of the vessel on board of which his goods 


were shipped, and cannot recover unless on the 
facts proved her owners would be entitled to re¬ 
cover.*® 

A mere volunteer to whom claims for damages 
by collision have been assigned solely for the pur¬ 
pose of suit, and who has no interest therein, has 
no standing to prosecute such claims in a court of 
admiralty.*! 

§ 161. Vessels, Cargoes, and Persons Liable 

a. Vessels 

b. Owners, charterers, and master and 

crew 

c. Cargo and cargo owners 

d. Acts of pilot 

e. Joint or mutual liability 

a. Vessels 

Generally, the vessel Itself Is liable In damages oc¬ 
casioned by a collision occurring through the negligence 
or fault of those lawfully in charge. 

Where a collision is caused by the negligence or 
fault of those lawfully in charge of a vessel, it is 
settled in admiralty that the ship is liable for the 
tort,** wholly apart from the owner’s liability,** and 
even though the vessel is under demise to a charter¬ 
er.*^ The faults of conduct in the vessel’s nav¬ 
igation are imputable to the vessel herself, and all 


Oolllsioa OA rlvsr 

A state court may entertain Juris¬ 
diction of a personal action for dam- 
acres In case of a collision between 
boats on a navigrable river.—U. S. 
Mall I.«lne Co. v. McCracken, 33 S.W. 
82, 17 Ky.L. 1111—Difirby v. Kenton 
Iron Co., 8 Bush, Ky., 166. 

Te. TT.S.—In re Clyde SS. Co., D.C.N. 
Y., 134 F. 95, affirmed 146 P, 724, 
77 C.C.A. 150, affirmed 28 S.Ct. 133, 
207 U.S. 398, 62 L.Ed. 264. 

77. Ensr.—The Ilos, Swab. 100. 

78. U.S.—The John B. Dallas, D.C. 
N.J., 94 F. 895. 

11 C.J. p 1170 note 6. 

79. U.S.—The Grand Republic, D.C. 
N.Y., 10 F. 398. 

80. U.S.—The Mercedes, D.C.N.Y., 
108 F. 659. 

Master of tufir, beinir a common-law 
bailee of a tow and her cargo in his 
charge, may sue for the loss of the 
tow and her cargo by collision with a 
third vessel.—The Mercedes, supra. 

81. U.S.—The Pelotas, D.C.La., 21 F. 
2d 236—The Aquitania, D.C.N.Y.. 
270 F. 239. 

11 C.J. p 1170 note 9. 
meoovery from prlnoipal bj agent 
Agent in charge of government- 
owned ship was not entitled to re¬ 
cover damages to Its barge, with 
which ship collided while approach¬ 


ing pier at direction of agent’s chief 
stevedore in charge of pier end.— 
New York & Cuba Mail S. S. Co. v. 
U. S.. C.C.A.N.Y.. 12 P.2d 348, cer¬ 
tiorari denied 47 S.Ct. 110, 273 U.S. 
719, 71 D.Ed. 867, two cases. 

88 . U.S.—The Una, D.C.N.Y., 24 V. 

Cas.No.14,331, 6 Ben. 198—The Un¬ 
cle Abe, D.C.N.Y., 24 F.Cas.No.l4,- 
334, 9 Ben. 602. 

I C.J. p 1298 note 33 [a]. 

83. U.S.—Ruckman v. The Five 
Boys, D.C.N.Y.. 20 P.Cas.No.12,107. 

84. U.S.—The Anna W., D.C.N.Y., 

181 P. 604, reversed on other 
grounds 201 P. 68, 119 C.C.A. 396. 

85. U.S.—The Telegraph v. Gordon, 
N.Y., 14 IVall. 268, 20 L.Ed. 807. 

86 . U.S.—The Bowling Green, D.C. 
N.Y., 11 F.Supp. 109, affirmed, C. 
C.A., Czarnikow Rionda Co. v. El- 
lerman & Bucknall S. S. Co., 81 F. 
2d 1017. 

87. U.S.—Burton v. The Commander 
in Chief, C.C.N.Y., 4 F.Cas.No.2,216, 
affirmed 1 Wall. 43, 17 Li.Ed. 609. 

II C.J. p 1170 note 14. 

Basis of right 

The right of a carrier to recover 
for damage to a cargo from a colli¬ 
sion depends on his possession as a 
carrier at the time of the accident. 
—The General McCullum, D.C.N.Y., 

I 10 F.Cas.No.6,318. 9 Ben. 81. 
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88^ U.S.—Pool Shipping Co. v. U. S., 
C.C.A.N.Y., 33 P.2d 276. 

11 C.J. p 1170 note 16. 

Private statute allowing suit against 
United States 

Under a private statute providing 
that the claim of the owner of a ves¬ 
sel against the United States for 
damages caused by collision may be 
sued for, it has been held that the 
shipowner was authorized to sue as 
bailee for damages to the cargo.— 
Pool Shipping Co. v. U. S.. C.C.A.N. 
Y., 33 P.2d 276. 

89. U.S.—In re Harris, N.Y, 67 P. 
243, 6 C.C.A. 320. 

11 C.J. p 1170 note 16. 

90. Ark.—Duggins v. Watson, 16 
Ark. 118, 60 Am.D. 660. 

91. U.S.—The Trader, D.C.Wash., 
129 F. 462. 

99. TT.S.—The Florence H., D.C.N.Y., 
248 F. 1012. 

11 C.J. p 1171 notes 29, 30. 

93. U.S.—Turner v. U. S., C.C.A.N. 
Y., 27 F.2d 134. 

94 . U.S.—The Willie, N.Y., 231 P. 
866, 146 C.C.A. 61. 

Ohartsrsr's sqnipmsnt 
A charterer, whose equipment was 
wholly Incident to the ship and for 
Its use and was valuable only as part 
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considerations touching the adjustment among the 
navigators or between them and the owners of the 
personal fault or the personal responsibility for the 
misgovernment of the vessel are discarded as im¬ 
material.®® Furthermore, the ship and her owners 
are liable for the willful as well as the negligent 
acts of the master and crew committed within the 
scope of their employment.®® 

Where no voluntary action on the part of the 
vessel contributed to the collision, as where the 
connection of the vessel with the collision was 
wholly passive, there is no liability,®^ and where 
the act causing the damage is one of an independent 
contractor, the vessel is not liable.®® 

Vessels towing and in tow. The liability of ves¬ 
sels towing and in tow is treated supra §§ 71-76. 

b. Owners, Charterers, and Master and Grew 

In accordance with the rules governing the liability 
of the master for the acts of his servants, the owner may 
be liable for Injuries caused by the negligent navigation 
of his vessel; and where the vessel is chartered or let 
on shares, the liability for a collision depends on whether 
or not the master and crew are the servants of the owner 
or the charterer. The master and crew may be liable 
for damages resulting from a collision. 


The owner is personally liable for injuries caused 
by the negligent navigation of the vessel by himself, 
or for the acts of those in charge, under the prin¬ 
ciple, and only under the principle, governing the 
liability of the master for the acts of his servants 
when in his employ and in the line of their duty.®® 

Where a vessel is chartered or let on shares the 
liability of the owner in respect of a collision hap¬ 
pening in consequence of the faulty navigation of 
the ship depends on the inquiry whether or not the 
master and crew can be considered to be his serv- 
ants.l The settled rule is that where the shipown¬ 
er provides the vessel only, and the master and 
crew arc selected by the charterer, the latter and 
not the shipowner is responsible for their acts.® On 
the other hand, where the master and crew have 
been appointed by the owners who retain the power 
of appointment and removal, the navigation of the 
ship is in their hands and the owners are liable,® 
and this rule is applicable both in cases where the 
crew are paid by the owner,^ and where they are 
paid by the charterer.® Also, a charterer is not 
liable for the negligent navigation of the vessel by 


of th«* ship, must share losses where 
the ship was at fault in a collision — 
Turner v. U. S.. C.C.A.N.Y., 27 F.2d 
134. 

Vessel helonjtinff to TTnited States 
Shipping: Hoard Kmersency Fleet 
Corporation see the C.J.S. title 
United States S 69, also CTi C.J. p 
1302 notes 91-95. 

95. U.S.—The Barnstable, Mass., 21 
S.Ct. 684, 181 U.S. 464, 45 L.Fd. 
954. 

11 C..T. p 1171 note 29. 

96. TT.S.—Sturgis v. Clough, N.T., 
21 llow. 451, 16 LEd. 188. 

11 C.J. p 1171 note 30. 

97. U.S.—The Domira, D.C.N.Y., 49 
F.2d 324. affirmed, C.C.A., 66 F.2d 

11 C.J. p 1171 note 31. 

98. U.S.—The East Indian, C.C.A.N. 
Y., 62 F.2d 242, modifying, D.C., 58 
F.2d 1015. 

Stevedores loosening lines 

Stevedores transferring cargo from 
motorship to lighter were independ¬ 
ent contractors, and motorship was 
not liable for damage to lighter and 
cargo laden thereon, caused by steve¬ 
dores* negligence in loosening light¬ 
er's stern lines and failing to fasten 
them subsequently.—The East In¬ 
dian. supra. 

99 . U.S.—^Pord Motor Co. v. Manhat¬ 
tan Lighterage Corporation. C.C.A. 
N.Y., 97 F.2d 677—The Manhattan, 
D.C.N.Y., 181 F. 229, reversed on 
other grounds 186 F. 829, 108 C.C. 
A. 407. 


S.C.—Blythe v. Marsh, 1 McCord 360. 
11 C.J. p 1171 note 32. 

Independent contractor 

Ship’s agents at berth were inde¬ 
pendent contractors, and shipowner 
was not liable for damages to barge 
through negligence of stevedores em¬ 
ployed by such contractors.—Soder- 
berg V. Atlantic Lighterage Corpora¬ 
tion, C.C.A.N.Y., 19 F.2d 286, modify¬ 
ing, D.C., Soderberg v. Atlantic 
Lighterage Co., 17 F.2d 180, certio¬ 
rari denied Atlantic Lighterage Co. 
V. Soderberg, 48 S.Ct. 37, 275 U.S. 542, 
72 L.Ed. 416. 

Willful acts of master 
A corporation is not liable for the 
willful act of the captain of one of 
its boats in willfully running into 
and damaging the boat of another, 
although the captain’s act was sanc¬ 
tioned and approved by the presi¬ 
dent and general manager of the cor¬ 
poration.—Vanderbilt v. Richmond 
Turnp. Co., 2 N.Y. 479, 61 Am.D. 316. 

Family oar doctrine, which is 
treated in the C.J.S. title Motor Vehi¬ 
cles S 433, also 42 C.J. p 1080 note 
81-p 1088 note 44, has been held in¬ 
applicable to a motor boat furnished 
by the head of a family for the 
pleasure of members of the family. 
—Felcyn v. Gamble, 241 N.W. 37, 
185 Minn. 357, 79 A.L.R. 1159. 

1 . U.S.—The Allianca, D.C.Va., 290 

F. 450, affirmed, C.C.A., Panama 
Railroad Co. v. Old Dominion 
Transportation Co., 294 F. 1020, 
certiorari denied 44 S.Ct. 464, 264 
U.S. 595, 68 L.Ed. 867. 

11 C.J. p 1172 notes 35-42. 
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8 . U.S.—The Allianca, supra. 

11 C.J. p 1172 note 36. 

Fart owner as charterer 

One of several owners who sails a 
vessel on shares under an arrange¬ 
ment between himself and the other 
owners whereby he in efTect has be¬ 
come the charterer, hiring his own 
crew, paying and victualing them, 
paying half the port charges, retain¬ 
ing half the net freight after the 
port charges are taken out, and pay¬ 
ing the other half to the general 
owners, is to be considered the owner 
pro hac vice, and, as such, is liable 
personally for a tortious collision 
with another vess«*I.—Thorp v. 
Hammond, N.Y., 12 Wall., U.S., 408. 
20 L.Ed. 419. 

3. U.S.—The Allianca, D.C.Va., 290 
F. 460, affirmed, C.C.A., Panama 
Railroad Co. v. Old Dominion 
Transportation Co., 294 F. 1020, 
certiorari denied 4 4 S.Ct. 454, 264 
U.S. 695, 68 L.Ed. 867. 

Philippine.—Yueng Sheng Exchange, 
etc., Co. V. Urrutia, 12 l*hilippine 
747. 

11 C.J. p 1172 note 37. 

4. U.S.—The VoJund, N.Y., 181 F. 
643, 104 C.C.A. 373. 183 F. 413, 105 
C.C.A. 647. 

6 - U.S.—The Allianca, D.C.Va., 290 
F. 450, affirmed, C.C.A., Panama 
Railroad Co. v. Old Dominion 
Transportation Co., 294 F. 1020, 
certiorari denied 44 S.Ct. 464, 264 
U.S. 595. 68 L.Ed. 867. 

11 C.J. p 1172 note 37. 
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a compulsory pilot, where she is being operated by 
the owner and is under his general control;® and 
a shipping company operating a vessel under an 
agency agreement with the owner has been held 
not liable for a collision caused by the reckless nav¬ 
igation by a subagentJ 

Master and crezv. Provided he is in actual com¬ 
mand at the time of the collision,® the master of a 
vessel is liable for damages;® and the general rule 
that the master is responsible for the loss of cargo 
equally with the owners by reason of his accounta¬ 
bility for the acts or omissions of his subordinates, 
as shown in the CJ.S. title Shipping § 70, also 58 
CJ. p 289 note 6, is applicable where cargo is lost 
in a collision.^® 

Py the old Rhodian law there was no distinction 
between master and mariner, each being answer- 
able for his acts or negligence,^^ but by the modern 
maritime law the liability of seamen for the loss 
of or injury to a cargo in a collision is limited to 
cases of willful default and does not extend to 
mere nonfeasances or omissions of duty in the 

course of their employment.^2 

Sovereign as owner. The liability of, and rights 
of action against, the United States arising from a 
collision is treated in the CJ.S. title United States 
§ 185, also 65 C.J. p 1411 note 55-p 1414 note 10. 

c. Cargo and Cargo Owners 

Under Admiralty Rules, rule 15, freight money due 
the vessel's owner cannot be seized, nor the cargo held 
therefor, in an action in rem to recover damages in a 
collision case. 

Under Admiralty Rules, rule 15, freight money due 
the vessel’s owner cannot be seized, nor the cargo 
held therefor, in an action in rem to recover damag¬ 
es in a collision case.^® Where a bill of lading pro¬ 
vided that, if the shipowner exercised due diligence 


to make the ship seaworthy and a collision resulted 
from the negligence of both ships in collision, the 
cargo owners would indemnify the carrying ship¬ 
owner against liability to the other ship representing 
damage of cargo set off or recouped by the other 
ship, the cargo owners arc not liable where the ship 
was unseaworthy,notwithstanding such unsca- 
worthiness had no causal relation to the catastro¬ 
phe.^® 

d. Acts of Pilot 

While neither the vessel nor the owner Is exempt 
from responsibility for an ordinary pilot's acts, where 
a collision is due to the fault of a compulsory pilot in sole 
charge of navigation, the owner is generally not liable 
for injuries caused thereby. 

Independently of statutory enactment, the rela¬ 
tion of master and servant exists between the own¬ 
ers of the vessel and the pilot, and therefore the 
owner is not exempt at common law, nor the ves¬ 
sel under the maritime law, from responsibility for 
pilot’s acts.l® However, when a tug master as¬ 
sumes the piloting of a vessel not in tow, the tug 
company is not liable for a collision, as the tug 
master was not acting for his employer within the 
scope of his employment. 

Place of anchorage. It has been held that the 
vessel cannot be held liable for the act of the pilot 
in selecting an improper place of anchorage.^® 

Compulsory pilotage. In the United States, un¬ 
der the rule at common law, neither the owner nor 
the master is liable for injuries caused by a colli¬ 
sion due to the fault or misconduct of a compulsory 
pilot aboard at the time, on the general principle 
that one shall not be liable, for the tort of another 
imposed on him by the law, and who is therefore 
not his servant or agent.However, where the 
pilot was not in sole charge of navigation, the own- 


6. U.S.—The Hiithor, D.C.N.Y., 167 
F. 194. 

Liability for arts of pilot generally 
see infra this section, subdivision d. 

7. Cal.—(''ity of Los Angeles v. Los 
Angeles I'acitlc Nav. Co., 258 P. 
409, 84 Cal.App. 413. 

8 . Lo.—De Ha rdf v. The Magdalena, 
24 La.Ann. 267. 

9 . IT.S.—The Newport, C.C.A.Cal. 15 
F.2d 342, certiorari granted Wilson 
V. Pacitlc Mail S. S. Co.. 47 S.Ct. 
335, 273 U.S. 686, 71 L.Ed. 840, and 
Pacitlc Mail S. S. Co. v. Wilson. 

47 S.Ct. 472. 273 U.S. 690. 71 L.Ed. 
842. and afllrmed in part and re¬ 
versed in part on other grounds 
Wilson V. Pacific Mail S. S. Co.. 

48 S.Ct. 369, 276 U.S. 464, 72 L.Ed. 
651. 


10. TT.s.—The City of New York, D. 
CN.y., 25 F. 149. 

11. U.S.—The City of New York, su¬ 
pra. 

12. The City of New York, su¬ 
pra. 

13. U.S.—The Charles C. Lister, D. 
C.N.Y.. 161 F. 585. 

14. U.S.—The AV. W. Bruce, C C.A 
N Y.. 94 F.2d 834, certiorari de¬ 
nied Pacific-Allan tie S. S. Co. v. 
Weyerhaeuser Timber Co., 58 S. 
Ct. 950. 

Znadeqaata data for navigation of 

a channel has bc-en held lo constitute 
unseaworthiness.—^The W. W. Bruce, 
supra. 

15. U.S.—The W. W. Bruce, supra. 

16. U.S-—The Margaret. C.C.A.Pa., 
30 F.2d 923, affirming, D.C., 22 F.2d 
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709, and certiorari denied A. H. 
Bull S. S. Co. v. Ilud.son, 49 S Ct. 
479, 279 U.S. 862, 73 L.Ed. 1001-- 
The Helen, C.C.A.N.Y.. 5 F.2d 54, 
modifying. D.C.. 288 F. 935—The 
Maren Lee, C.C.A.N.Y., 278 F. 918. 
11 C.J. p 1173 note 58. 

17. U.S.—The Margaret, C.C.A.Pa., 

30 F.2d 923, affirming, D.C.. 22 F. 
2d 709, and certiorari denied A. H. 
Bull S. S. Co. V. Hud.son, 49 S.Ct. 
479, 279 U.S. 862, 73 L.Ed. 1001 — 
The Helen. C.C.A.N.Y.. 5 F.2d 64, 
modifying, D.C.. 288 P. 985. 

la U.S.—The Severn. D.C.Va., 113 P. 
678—The City of Reading. D.C.Pa., 
103 F. 696, affirmed 108 F. 679, 47 
C.C.A. 581. 

19. U.S.—The West Nohno, D.C.N. 

Y., 29 F.2d 950. 

11 C.J. p 1173 note 60. 
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tT is liable,20 and after the vessel is brouj^ht safely 
into port, the authority and responsibility of the 
master are fully reinstated, and the acts of the pilot 
in selecting: her berth and arranging her mooring 
must be regarded as directed or adopted by the 
master.2i Under the admiralty rule in the United 
States, applying the distinct princijiles of the mar¬ 
itime law that the vessel, in whosesoever hands 
she lawfully is, is herself considered as the wrong¬ 
doer liable for the tort and subject to a maritime 
lien for damages, the vessel is liable for a collision 
through the negligence of a cominilsory pi lot. 2 2 

e. Joint or Mutual Liability 

Where a collision occurs through the concurring and 
cooperating fauits of two vessels, damages may be re¬ 
covered from either or both of the vessels. 

If a statutory violation by a vessel could not or 
did not contribute to an accident, then the vessel 
whose negligence alone caused the injury is solely 
liable,2'^ but where injuries arc received through 
the concurring and cooperating faults of two ves¬ 
sels, all the damages resulting from the collision 
may be recovered from either or bolh,24 and the 
negligence of one is no defense to the liability of 
the other.25 As shown infra § 204, where only one 
is jiroceeded against and the other is not brought 
in as a codefendanl, there may be a recovery in 
solido from the vessel libeled, but where both of 
the offending vessels are proceeded against, the de¬ 
cree must primarily apportion the total damages 
and costs ccpially between them, reserving to libel¬ 
ant the right, in case of the insufficiency of either of 
the two vessels to pay her moiety, to collect the de¬ 
ficiency from the other. 

Action in personam. A coincidence of act and 
intent has been held essential to joint liability 
where the action is in personam.26 


§ 162. Parties 

a. Libelants or plaintiffs 

b. Defendants 

c. Intervention 

a. Libelants or Plaintiffs 

Persons suffering separate injuries from a collision 
may join in a libel to recover damages therefor from 
the person or vessel at fault. 

Who are necessary or proper parties as libelants 
or plaintiffs in actions for collision depends on 
whether the jiroceeding is a suit in admiralty or an 
action at law in a court proceeding according to 
the course of the common law.27 Persons suffer¬ 
ing separate injuries from a collision may join in 
a libel to recover damages therefor from the owner 
of the vessel at faiilt,2^ and all the owners of a 
vessel injured by a collision should be joined as 
libelants ;29 but the owners of the vessel may re¬ 
cover for cargo lost, without joining the cargo 
owners as libelanls.20 

b. Defendants 

Where a collision occurs through mutual negligence 
of the vessels involved, the libelant may proceed against 
one or all of the vessels as parties defendant; and where 
one only is sued, that one may bring in any other vessel 
or person who is liable either to libelant or claimant or 
respondent by way of remedy over, contribution, or oth¬ 
erwise, growing out of the collision. 

Since one or more of several vessels mutually in 
fault may be held liable for the results of a colli¬ 
sion injuring an innocent vessel or person, as shown 
supra § 1(>1, plaintiff or blielant in such a case may 
sue one of the vessels or its owner without joining 
the other vessels or owners as parlies defendant 
or he may join them all as defendants ;22 and this 
has been said to be the better practice, in order to 


20. U.S.—The Paris. D C.N.Y., 37 F. 
2d 734. affirmc*d. C.C.A., 44 F.2d 
1018. 

21. TT.S.—The T..otty. D <\N.Y.. 15 F. 
Cas.No.8,524. OIooU 329. 

Cal.—C3ri.swold v. Sharpe. 2 Cal. 17. 

22. U.S.—The Varanper. D.C.Md., 4.5 
F.2d 608, affirmed. C.C.A., 50 F.2d 
724—The West Nohno. D.CN.Y., 29 
F.2d 950—Standard Oil Co. of New 
Jersey v. IT. S., D.C.Ala., 27 P.2d 
370. 

11 C.J. p 1173 note 62. 

23. IT.S.—The William A. Paine, C.C. 
A.Ohio, 39 F.2d 586. 

2ft. U.S.—In re U. S. Steel Products 
Co., C.C.A.N.Y.. 24 F.2d 657, re¬ 
versing. D.C.. 1ft F.2d 306. 


Philippine—Rakes v. Allanlle, etc., 
Co.. 7 Philippine, 359. 

11 C.J. p 1032 note JO, p 1173 note 
61 

Joinl liability of vessels towinj? and 
in tow see supra § 76. 

25. U.S.—The Hamilton. N.Y.. 146 F. 
724, 77 C.C A. 150, affirmed 28 S. 
Ct. 133, 207 U.S. 398, 52 U Kd. 264— 
The E. A. Parker, N.Y., 58 F. 251. 
7 C.C.A. 216—The Troy, D.C.N.Y., 
28 F. 861. 

26. Pa.—Manypenny v. Kester, 8 
Phi la. 56. 

11 C.J. p 1174 note 69. 

27. U.S.—Erie, etc., Transp. Ct). v. 
Chicago. Ill., 178 F. 42, 101 C.C.A. 
170, certiorari denied 30 S.Ct. 674, 
216 U.S. 620, 54 E.Ed. 641. 

11 C.J. p 1174 note 70. 
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Parties in admiralty generally see 
Admiralty §§ 92—97. 

28. U S.—Jat'ohsen v. Dalh‘s, etc., 
Nav. Co. DC.Or., 93 F. 975 

29. U.S —The Rit'hard Doane, DC. 

N.Y., 20 F.Cas.N 0.11,765, 2 Ren. 

111 . 

30. IT.S.—The Meti.s. D C N.Y . 17 P. 
Cas.No.9,500, 5 Ren. 203. 

1 C.J. p 1298 note 37 laj 

31. U.S.—U. S. V. The Juniata. La., 
93 U.S. 337, 23 L.Ed. 930—PhtenlJi 
Ins. Co. V. The Atlas, N.Y., 93 U. 
S. 302. 23 L.Ed. 863—The Washing¬ 
ton V. Cavan. N.Y., 9 Wall. 513, 19 
L.Ed. 787. 

33. U.S.—Atkinson v. The Hamilton. 
D.C.Ohio, 2 F.Cas.No.611, 1 Bond 
536—The Enterprise. C.C.Pa., 8 P. 
Cas.No.4.500, 8 Wall. Jr. 58. 
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prevent a multiplicity of suits.^^ 

Collision cases in admiralty present an agree- 
gate of features which make them sui generis, and 
the due administration of justice renders it essen¬ 
tial and cxi)edient, in this class of cases, that the 
liability of all persons or vessels involved should 
be determined in a single action, rather than in suc¬ 
cessive, independent suits,^4 but where each of two 
vessels is charged with a distinct and separate act 
of collision, without any allegation of privity be¬ 
tween them or of concert or unity of purpose, they 
cannot be joined in the same libel.36 
Bringing in new parties. On compliance with the 
terms of an applicable rule of admiralty, claimant 
or respondent may, in any admiralty suit, bring in, 
as a party, any other vessel or person who is liable 
either to the libelant or such claimant or respond¬ 
ent by way of remedy over, contribution, or other¬ 
wise, growing out of the collision.^® 

c. Intervention 

In a proper case, third persons may intervene In a 
proceeding in admiralty. 

Owners of cargo on a privately owned vessel col¬ 
liding with a government vessel have been held en¬ 
titled to intervene in a proceeding by the owner of 
the privately owned vessel for limitation of liability 


and wherein a claim for the recovery of the value 
of the government vessel was filed by the United 
Statcs.37 Intervention has been denied, however, 
where the intervener had no legal interest in the 
matter in litigation, or in the success of either of 
the parties, or an interest against both.38 

§ 163. Libel or Complaint 

A libel should briefly set out the facts and the acta 
of negligence claimed to have caused the collision, and 
objections to specific allegations should be taken by ex¬ 
ceptions; a petition under a state statute must substan¬ 
tially comply therewith. 

In a collision case, the libel must set out clearly 
and explicitly, although briefly, the facts relied 
on,'^® in order that the connection between the al¬ 
leged facts and the collision, as cause and effect, 
may be plainly understood.^® There must be a 
statement of the material circumstances attending 
the collision,^! such as the movements of the two 
vessels as they approached each other,^- their 
courses,43 speed, 44 the mode in which they were 
handled,43 and the strength and course of wind4® 
and tidc.47 There must also be a distinct state¬ 
ment of the acts of negligence or faults of naviga¬ 
tion which arc claimed to have caused the colli- 
sion,43 as well as of facts showing the proper con- 


33. U.S.—The Hudson, D.C.N.T., 15 
F. 162. 

34. U.S.—The Hudson, supra. 

36. U.S.—Atkinson v. The Hamilton, 
D.C.Ohio, 2 F.Cas.No.611, 1 Bond 
636. 

36. TT.S.—Soderberg: v. Atlantic 

Lighterafce Corporation, C.C.A.N.Y., 
19 F.2d 286, modifying?. D.C., Sod- 
erbergr v. Atlantic LiKhtenif^e Co., 
17 F.2d 180, certiorari denied At¬ 
lantic Bigrhterage Co. v. Soderberx, 
48 S.Ct. 37, 276 U.S. 542, 72 L.Ed. 
416. 

1 C.J. p 1320 note 33, p 1323 note 62 
—11 C.J. p 1174 note 74 [a]. 

Object of rule 

Apart from endeavors to fix sec¬ 
ondary liability or responsibility 
over, the object of Admiralty Rules, 
rule 69, 29 Sup.Ct. xlvii, is to brlnx 
in parties to answer the exigency of 
the libel in collision ca.ses, not of the 
petition, and that allegations of the 
petition are not sustained afTords no 
ground for holding petitioner liable 
on the libel.—The Sarnia, C.C.A.N.Y.. 
261 F. 900, modifying, U.C.. 251 F 
668 . 

Petition held infioicnt 

(1) In general.—The Vincenzo Plo- 
rio, D.C.N.Y., 296 F. 768. 

(2) Claimant’s allegations that the 
barges causing the damage were 
owned by It. but had been chartered 


to a lumber company, which had full 
control of them at the time of the 
<'ollision, and which hud employed a 
fuel company to tow the barges, and 
that claimants did not know whether 
the barges were properly loaded or 
tied, but, if not, the negligence was 
that of the lumber or fuel company, 
were sufficient to bring the lumber 
and fuel companies into court.—The 
Powell Barges Nos. 6 and 7, D.C.Ala., 
256 F. 977. 

Petition held insafllcient 

I’eition of libeled tug, impleading 
boat to which she ran a line in ma¬ 
neuvering grain elevator and barge 
to which boat was made fast, alleg¬ 
ing ‘‘that some one threw off or 
slacked their lines,” causing damage, 
was held insufficient.—The Russell 
No. 3. D.C.N.y., 14 F.2d 642. 
Bringing in new parties in admiralty 
generally see Admiralty § 102. 

37. U.S.—In re U. S. Steel Products 
Co., C.C.A.N.Y., 24 F.2d 657, revers¬ 
ing. D.C., 16 F.2d 306. 

Intervention in admiralty proceed¬ 
ings generally see Admiralty $ 101. 
3B. Philippine.—Urrutia v. Baco 

River Plantation Co., 26 Philippine 
632. 

39. U.S.—Bentley v. U. S., D.C. 
Mass.. 36 F.2d 1002. 

11 C.J. p 1174 note 86. 

40. U.S.—Bentley v. U. S., supra. 

11 C.J. p 1174 note 86. 
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41. IT.S.—Bentley v. U. S., supra. 

11 C.J. p 1174 note 87. 

42. U.S.—Bentley v. U. S., supra. 

11 C.J. p 1174 note 88. 

43. U.S.—Bentley v. U. S., supra. 

11 C.J. p 1174 note 89. 

44. U.S.—Potts V. The Wm. A. Bur¬ 
den, D.C.N.Y., 19 P.Cas.No.11,349. 

4^6. U.S.—Bentley v. U. S., D.C. 

Mass., 36 F.2d 1002. 

11 C.J. p 1176 note 91. 

46. U.S.—Bentley v. U. S., supra. 

11 C.J. p 1175 note 92. 

47. U.S.—Bentley v. U. S., supra. 

11 C.J. p 1175 note 93. 

48. U.S.—Bentley v. U. S., supra. 

11 C.J. p 1176 note 94. 

Two proximate canses 

Disobedience of custom cannot be 
claimed as proximate cause of colli¬ 
sion, where subsequent affirmative 
careless act was alleged.—The P. R. 
R. No. 32. D.C.N.Y., 23 F.2d 880, af¬ 
firmed, C.C.A., The Margaret L. Me- 
seck, 23 F.2d 882. 

Xilbel held enlftoleBt to support de¬ 
cree 

Libel for collision, alleging tug’s 
negligence In other respects, was 
held to support decree based on fault 
not specifically charged, but litigated 
without claim of surprise.—The Quo- 
gue. C.G.A.N.Y., 86 F.2d 688. 
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duct of libelant’s vessel.^® In case it is sought to 
recover damages for the delay of barges which 
are being towed by the injured vessel, the owner¬ 
ship of the barges must be alleged.®® However, the 
libel need not state the exact spot where the colli¬ 
sion occurred, unless the question of exact place 
is material to the question of who was in fault, 
and a libel to recover damages to a vessel struck 
by a moving vessel, while moored at a dock need 
not set out in detail the movements of the colliding 
vessel nor, being incapable of movement her¬ 
self, need libelant allege any matter in excuse of 
her own connection with the accident.®® It need 
not be alleged that libelant’s vessel attempted to 
come about in order to avoid the collision.®^ 

A libel for loss of cargo in collision must set 
forth a sufficient identification of the goods,®® and 
also the essential elements of any contract of in¬ 
surance on which the rights or liabilities of the 
parties may depend.®® 

An averment in a libel, claiming damages in a 
certain amount, but failing to specify any of the 
items, is nevertheless sufficient to support a decree 
for loss of time®^ as well as for the cost of re¬ 
pairs.®® 

Actions in state courts. In an action brought in a 
state court to recover damages for personal inju¬ 
ries received in a collision of vessels, more gener¬ 
ality in pleading negligence®® and freedom from 
contributory negligence®® is permissible, than in 


admiralty cases. Indeed, in some states at least, 
freedom from contributory negligence need not be 
alleged.®^ A petition, declaration, or complaint in 
proceedings brought against the vessel itself under 
a state statute must be sufficient to meet the re¬ 
quirements of the statute.®® 

Defects and objections. Technical inaccuracies in 
the statement of facts in a libel in admiralty for col¬ 
lision are not ordinarily regarded, where they do 
not affect the rights of the parties;®® and even an 
omission to state a material fact which is peculiar¬ 
ly within the knowledge of the opposite party will 
not be allowed to work an injury to the libelant, if 
the court can sec there was no design on his part 
in omitting to state it.®^ Objections to the libel for 
want of specific allegations of fault should be tak¬ 
en by exceptions,®® and, if taken at the hearing, an 
amendment may be permitted.®® 

§ 164. Plea or Answer 

Defenses must be pleaded, and allegations of facts 
must be as explicit as the libel. 

The answer in a collision case must be respon¬ 
sive,®"^ and its allegations of facts must be definite 
and precise,®® and as explicit as the libel.®® A gen¬ 
eral allegation of negligence on the part of libelant’s 
vessel is not sufficient ;7® but an answer which 
sets up facts constituting negligence is sufficient, 
although no fault is formally charged, 

A custom to depart from rules of navigation, 
where relied on as a defense, must be pleaded. 


49. U.S.—Dodxe v. The John Stuart, 
D.C.N.Y., 7 F.Cas.No.3.»52a. affirm¬ 
ed. C.C., The John Stuart, 13 F. 
Caa.No.7.427, 4 nialc-h. 444. 

BO. U.S.—The Morning Star. D.C. 

Ind., 17 F.Cas.No.9.817, 4 Biss. 62. 
51. U.S.—The SulYolk County v. 
Jaynes. N.Y., 9 Wall. 651, 9 L.Ed. 
753. 

*52. U.S.—Williams v. The Vander¬ 
bilt, etc., D.C.N.Y., 29 F.Cas.No.l7,- 
744. 

53. U.S.—Wllllams v. The Vander¬ 
bilt. etc., supra. 

54. U.S.—The John H. Abeel, D.C.N. 
Y.. 13 P.Cas.No.7,349, 4 Ben. 58. 

65. U.S.—The Anchoria, D.C.N.Y.. 9 
F. 840. 

66. U.S.—The Anchoria, supra. 

67. U.S.—The Celestial Empire. D.C. 
N.Y.. 11 F. 761. 

68 . U.S.—The Celestial Empire, su¬ 
pra. 

69. Ind.—Lusk v. Davis. 27 Ind. 334. 
11 C.J. p 1176 note 6. 

60. Ky.—Johnson v. WesterOeld, 136 
S.W. 425. 143 Ky. 10. 

11 C.J. p 1175 note 7. 


61. Ky.—Monongahela River Cons. 
Coal, etc., Co. v. Lancaster, 183 S. 
W. 258, 169 Ky. 24—Johnson v. 
Westerfleld, 136 S.W. 425, 143 Ky. 
10 . 

62. Ala.—The Farmer v. McCraw, 26 
Ala. 189, 62 Am.D. 718—Otis v. 
Thorn, 18 Ala. 396. 

Ind.—Spaulding v. Harvey, 7 Ind. 
429. 

11 C.J. p 1175 note 9. 

63. U.S.—The Metamora, Mass.. 144 
F. 936, 75 C.C.A. 676. 

64. U.S.—The Coleman, D.C.Mich., 6 
F.Cas.No.2,981, Brown Adm. 456. 

06. U.S.—The Coleman, supra. 

06. U.S.—The Coleman, supra. 

67. U.S.—Bentley v. U. S., D.C. 

Mass., 36 F.2d 1002. 

11 C.J. p 1175 note 10. 

08. U.S.—Bentley v. U. S., supra. 

11 C.J. p 1176 note 11. 

Oollootlon and nonpaymoat over of 
iaauraaoa 

In a proceeding by a cargo carry¬ 
ing ship as bailee of the cargo 
against the colliding vessel, the fall- 
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ure to allege in an answer, except 
what might be inferred from an alle¬ 
gation that if libelant recovers the 
entire loss sustained by the cargo 
rcjspondent will take by subrogation 
the rights of libelant’s cargo owners 
against libelant, that libelant did not 
collect and pay insurance to cargo 
owners has been held not fatal where 
libelant was liable to the cargo own¬ 
ers for the loss to the extent of the 
insurance placed.—The Grecian, C.C. 
A.N.y, 78 F.2d 667, reversing, D.C.. 
8 F.Supp. 580. 

69. Vessal’s movamants, ato. 

Answer must contain plain state¬ 
ment of movements of vessel, acts 
of negligence, and circuni.stances of 
collision.—Bentley v. U. S., D.C. 
Mass., 36 F.2d 1002. 

TO. U.S.—Bentley v. XT. S., supra. 

11 C.J. p 1175 note 12. 

71. U.S.—The Pilot. C.C.Mich., 19 
F.CaH.No.11.168. 1 Bias. 169. 

72. U.S.—The Governor Warfield, D. 
C.N.Y., 39 F.2d 926, affirmed, C.C.A., 
Arundel Corporation v. The Socony 
No. 6, 48 F.2d 1069. 
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§ 165. Cross-Libel and Answer Thereto 

Where defendant desires a decree for the dannagea 
austalned, a cross libel should be filed and process taken 
out in the usual way. 

Where resiiondents in a collision case are not in 
fault, they may, by cross libel, set up the damag^es 
which they have sustained, and have a decree in 
their favor but, as in other admiralty proceed¬ 
ings, which are discussed in the title Admiralty § 
121, resjiondent cannot obtain a decree for dam¬ 
ages in excess of those sustained by libelant, un¬ 
less he has filed a cross libel, although, where the 
answer alleges injuries sustained, with an aiipropri- 
ate prayer for relief, respondent has the right, 
without the filing of a cross bill, to show damages 
by way of recoupment, in the reduction or extin¬ 
guishment of libelant’s claim.*^^ However, the prac¬ 
tice of stipulating that the answer of respondents 
should operate as a cross libel is not approved, and 
should not be followed, but res])ondents should 
file their cross libel and take out process in the 
usual way.75 

Petitions to bring in new parties are discussed 
above in § 162 b. 

§ 166. Amended and Supplemental Pleadings 

The pleadings In a collision case may ordinarily be 
amended. 

In accordance with general rules which are dis¬ 
cussed in the title Admiralty § 125, the pleadings 
in a collision case may be amended,^6 and claim¬ 
ant of a vessel, brought into a collision suit by 
respondent has been held entitled to amend its 
pleadings to conform to the findings and to pray 
for damages against libelant.'^'^ 

§ 167. Issues, Proof, and Variance 

The admiralty practice as to issues, proof, and vari¬ 
ance controls in collision cases in admiralty, but If the 
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proceeding Is at law the rules relating to civil actions 
apply. 

If the proceeding is one in rem in admiralty, the 
admiralty practice as to issues, proof, and vari¬ 
ance controls."^^ The grounds of fault relied on 
should be covered by the pleadings, and cannot be 
put forward for the first time in argument after 
the case has been tried and closed on other issues 
but in accordance with the general rule stated in the 
title Admiralty § 131 a, where facts not alleged in 
the pleadings are received in evidence without ob¬ 
jection, and there is no question of surprise, the 
pleadings may be deemed amended to conform to 
the proof.In a libel proceeding for collision 
against two vessels, although separate answers are 
filed, and separate issues raised, all the evidence 
taken is properly before the court on final hearing 
to be considered on all the issues to which it is 
relevant, no matter by what party it was put in.®^ 

If the action is one at law in a court proceeding 
in the course of the common law, the practice as to 
issues, proof, and variance in civil actions apply. 

§ 168. Presumptions and Burden of Proof 

a. In general 

b. Uurdened and privileged vessels 

c. Inevitable accident 

d. Fault arising from breach of rule 

e. Collision when vessel in tow 

a. In General 

While a presumption of negligence may arise under 
some circumstances, ordinarily the libelant has the 
burden of proving negligence, ownership, and identity 
of the other vessel. 

The circumstances may be such as, on proof of 
the situation of the injured vessel, to raise a pre¬ 
sumption of want of reasonable care, caution, and 
skill on the part of the other vessel, sufficient to 
make out a prinia facie case of negligence and 
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73. TT.S.—Ward v. The Ojrdonslnir^Th, 
D.COhio, 29 P.Cas No.17.158, 5 Mc- 
Tjcan 622. Nrwb.Adni. 139. 

74. TT.S.—Eliert v. The Reuben 
Doud. D.C.Wls., 3 F. 520. 9 Rlss. 
458. 

7B. U.S.—Ward v. Chamberlain, 
Ohio, 21 How. 572, 16 L.Ed. 219. 

76. To show purchase of vessel 
Operator of ves.sel, brin^inK action 

for collision, may amend to show 
later purchase of steamship and as- 
sitrnment of claim.—Charles Nel.son 
Co. V. XT. S.. D.C.Wash.. 11 F.2d 906. 

77. U.S.—The Vera. D.C.Mass., 224 
P. 998. atllrmed 226 F. 369, 141 C.C. 
A. 199. 

78h U.S.—Northern Nav. Co. v. 


Minnesota Atlantic Transit Co., C. 
t\A.Minn.. 49 F.2d 20.3. 

11 C.J. p 1176 note 28, p 1185 note 9 

Fault as to collision 

Tuk owner, also owning: bari;e, 
mu.st show that steamship striking: 
barg:o was to blame in whole or in 
pari, and that lug: was blaineU*s.s in 
whole or in part, to recover dainag:es 
to harKc.— Humble Oil & Refining: Co. 
V. Liloyd Uoyal Belgye Societe Anony- 
me, UC.N.Y., 49 F.2d 286. 
ls.sues, proof, and variance in admir¬ 
alty generally see Admiralty § 131. 

79. U.S.—The Werdenfels, N.Y., 158 
F. 1023, 86 r.C.A. 674. affirming, D. 
C.. 150 F. 400. 

1 C.J. p 1325 note 69. 
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BO. U.S.—The Maryland. U.C.N.T.. 
19 F. 551—The Rhode Island, D.C. 
N.Y., 17 F. 554. 

81. IT.s.—The Rayonne. D.C.Pa., 128 
F. 2SS —Oardner v. Bibbins, D.C. 
NY.. 9 P.Ca.s.No.5.222, Rlatchf. & 
H 356. 

82. Ky.—Monongrahela River Cons. 
Coal, etc., Co. v. Lancaster, 183 S. 
W. 258, 16!) Ky. 24. 

11 C.J. p 1176 note 29. 

Issue.s, proof, and variance In civil 
actions generally see the C.J.S. ti¬ 
tle Pleading 5§ 512-.546, also 49 
C.J. p 780 note 50-p 818 note 81. 

83. IT.S.—The Elizabeth M. Baker, 

C. C.A.N.Y., 69 F.2d 54. modifying. 

D. C., 8 F.Supp. 877, and certiorari 
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a presumption that a vessel has been guilty of neg¬ 
ligence causing a collision arises from any deficien¬ 
cy shown in the management or equipment of the 
vessel,*^ while a presumption of unseaworthincss 
arises where a vessel collides with another from 
unknown causes and nothing hut her iinseaworthi- 
ness can explain the accident.^® No presumption 
of negligence against cither party, however, arises 
from the mere fact of a collision a fault contrib¬ 
uting to the collision must be proved, for collision 
without negligence creates no liability and in 
the absence of proof or admission of such circum¬ 
stances raising a presumption of negligence, plain¬ 
tiff or libelant has the burden of showing fault or 
misconduct on the part of defendant or the libeled 
vessel contributing to the injury.*^ Ordinarily, 
claimant or respondent impleading others in a col¬ 
lision case has the burden of proving that negli¬ 
gence of the impleaded parties caused the acci- 
<lent,^‘* but where, because of thinly veiled common 
ownershij) of tug and barges, the libel was brought 
against the dredge which impleaded the tug, it was 
held the latter has the burden of proving the al¬ 
leged fault of the dredge.^® 


After libelant or plaintiff has made out a prima 
facie case of negligence, however, the burden of 
adducing evidence is shifted and defendant will be 
liable unless he proves that his negligence in no 
way contributed to the loss and where respond¬ 
ent sets up an affirmative defense, he has the bur¬ 
den of sustaining it.^- The burden of showing that 
a vessel w'hich was navigated in obedience to the 
rules could have avoided a collision due to the fault 
of the other rests on the latter.®^ A vessel libeled 
by the owners of the cargo of the injured vessel 
has the burden of proving the sole negligence on 
the part of the injured vessel,®^ and, where rights 
arc asserted under the both-to-blame collision clause 
in a bill of lading, the burden of proving the ex¬ 
ercise of due diligence to make the ship seaworthy 
is on the owncr.®^ 

Absence of contributory fault. Under the com¬ 
mon-law rule libelant must also show that his ves¬ 
sel was free from contributory faultbut in ad¬ 
miralty, while there arc some decisions and dicta 
holding that libelant must also show that he was 
free from contributory fault,®"^ the proper rule 
seems to be that libelant need not show his vessel 


denied Mcseck Towing & Tninspor- 
lation Co. V. Becker. F.4 S.Ct 711, 
2\)2 U.S. 636. 7S L Ed 14S8. Me.^eck 
Towing & Tran.sportatlon Co. v. 
Smlth-Murjihy Co, 54 S Ct 714, 202 
U.S. 63G, 7S LEd. 14R8, and Meseck 
Towing & Transportation Co. v. 
Kyan, 54 S.Ct. 715. 292 US. 6.30, 7S 
L.Ed. J4.SK—The (leorge IT .^one.^, 
CCA.NY, 27 F.2d 665. certiorari 
denied Socif-t<^ Anonyme d'Arnic- 
ment d’lnduslnc Et De Commerce 
V Jame.s McWiJ1 nini.s Blue Bine, 49 
S.Ct. 8.3, 278 U.S. 649. 73 B Ed 561 
—The Monl.iuk. C.C.A.N.Y.. 9 F. 

2d 882, <'ertiorari denied Cornell 
Steamboat Co. v. Slayne, 46 S.Ct. 
348. 270 US. 647, 70 L.Ed. 779, and 
Cornell Steamboat <'0 v. L<»ng Is¬ 
land R. Co., 46 S.Ct. 348, 270 U.S. 
647, 70 L.Ed. 779. 

11 C.J. p 1177 note 30. 

8<L U.S.—Northern Nav. Co. V. 

Minne.sota Atlantic Transit Co., C. 
C.A.Mlnn., 49 F.2d 203. 

11 C.J. p 1177 note 33. 

Xovinsr Into otlier’s pathway 

Where a ve.ssel violates a passing 
agreement and moves into the other’s 
pathway, or suddenly ehanges its 
course, the former has the tiurden to 
Justify such movement.—The Hard¬ 
ing Highway. C.C.A.Pa.. 53 F 2d 938 
—Th<‘ Allentown, D.C.N.Y.. 12 P. 

Supp. 568—The Montauk, D.C.N.Y., 

12 F.Supp. 284, affirmed, C.(\A., Un¬ 
ion Ferry Co. of New York to Brook¬ 
lyn V. U. S.. 87 F.2d 1014. 

85. U.S.—The City of Camden, C.C. 

A.N.J., 292 F. 93. 


'88. U S.—The Otsego, D.C.N.Y., 40 
F.2d 925. 

11 C.J. p 1177 note 31. 

87. US.—The Elizabeth M. Baker. 
C.C.A.N.Y.. 69 F2d 54, modifying, 
DC., 3 F.Supp. 977, and certiorari 
denied Me.seek Towing & Transpor¬ 
tation Co. V. Baker, 54 S.Ct. 714, 
292 U.S. 636, 78 L.Ed. 1488. Me.seek 
Towing & Trnn.sporlation Co. v 
Smith-Murphy Co, 54 S.Ct. 714. 292 
US. 636, 78 LEd. 1488. and Meseek 
Towing & Transportation Co v 
Ryan, 54 S.Ct. 715. 292 U S. 636. 78 
I..Ed, 14K8—The ButTalo, C.C A N. 
Y, 56 F.2d 738 The II Herber- 
man, D.C.N.Y., 33 F 2tl 332. 

11 C.J. p 1177 note 35. 

88. TT.S.—The Cockatoo, C C.A.N.Y., 
64 P.2d 1070- The New York Cen¬ 
tral No, 17, D.C.N.Y. 42 F.2d 659, 
affirmed, CC.A., Alien N. Spooner 
& Son V, The New York Central 
No. 17, 42 F.2d 663—The Beeko, D. 
C.N.Y., 10 F.2d 884—The Mattie. D. 
C.N.Y., 5 F.2d 998, affirmed, C (\A.. 
Cleary Bros. v. The Mattie, 5 F 2d 
1001—The Margaret M., D.C.N.Y., 
257 F. 570. 

1 C.J. p 1336 note 18—11 C.J. p 1177 
note 31. 

Xiocation of colUsioa 

Libelant had burd4*n to show loca¬ 
tion of coIJ{,sion wh<*re claim was 
that steamer backed too far across 
river and neccs.sarily interfered with 
tug’s course.—The American Eagle, 
D.C.N.Y., 3 F.Supp. 717, affirmed, C. 
C.A., American Lighterage Corpora- 
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tlon V. The President Hayes, 68 F.2d 
993. 

89. U.S—The Boflsoo. D C N.Y , 42 
F.2d 549—The Bowling flreeri. D. 
C.NY., 11 F.Supp. 109. alllrnied, C. 
C A., Cyarnikow Rionda Co. v. El- 
lerman & Bucknall S. S. Co., 81 F. 
2d 1017. 

90. U.S.—The Crest, D.C N.Y., 15 F. 
Supp. 529. 

91. US.—The Philip J. Kenny. C.C. 

A N.J , 60 F.2d 457—The J J». M.- 
Allister, CC.A.N.Y., 58 F.2d 981, 

modifying, D.C., The McAllister 
No 85, 58 F.2d 981—The Albatross, 
CC.A.Wash.. 20 F.2d 17. 

11 C J. p 1177 note 32. 

92. U S.—Tht‘ W. C. Block, D.C.N.Y.. 
41 F.2d 834. affirmed, CC.A., The 
WiLson P. Foss, 45 F.2d 1023. 

93. TT.S—The Putney Bridg*-. D.C. 
Md., 219 F. 1014. 

94. V S.—Marshall Field & Co. v. TT. 
S.. C.C.A.N.Y., 48 F.2d 763. 

95. TT.S.—The W. W. Briicj*. C.C.A. 
N.Y., 94 F.2d 834, cerliornrl denied 
I’aeiflc-Atlant if S S Co. v. Weyer¬ 
haeuser Timb»‘r Co, 58 S.(’t. 950. 

96. Cal.—(Jrlswold v. Sharpe, 2 Cal. 
17. 

Mifb.—I)r<‘W V. The Chesapeake, 2 
Dougl. 33. 

N.V".—HolTmiin v. Brooklyn Union 
Ferry Co., 68 N.Y. 385, affirming 4 
Hun 274. 

97. r.S. -The Ashford. D.C.N.Y., 44 
F. 703 

11 C.J. p 1177 note 88 . 
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free from fault, except to sustain a claim for en¬ 
tire damages.®® Where a vessel guilty of initial 
negligence,®® or of a fault adequate in itself to ac¬ 
count for the collision,1 seeks to impugn the man¬ 
agement of the other vessel, there is a presumption 
in favor of the latter, and the burden of overcoming 
such presumption is on the former.® Where re¬ 
spondent charges negligence on the part of libelant, 
he has the burden of proving such negligence.® 

Collision and cause of injury. Libelant has the 
burden of showing, not only that there was a col¬ 
lision, but also that it caused the injuries,^ and also 
of identifying the vessel in the collision,® and the 
mere admission by claimant that his vessel was in 
collision with another does not shift this burden,® 
unless the time and circumstances were such as to 
make it reasonably certain that the injury was 
caused by the libeled vessel.^ If he fails to satisfy 
the court that the collision took place, or by whose 
fault it occurred, or if the court is convinced that 
the testimony on both sides is intentionally false, the 
libel will be dismissed.® 

The ownership of the injured vessel must be 
shown,® but in making out a prima facie case, own¬ 
ership may be proved in the .same manner as the 
ownership of any other chattel.^® 

Pilot presumed familiar with navigation danger, 
A pilot who conducted vessels on certain waters 
for a long period of time will be presumed reason¬ 
ably familiar with the dangers of navigation.^^ 

98. U.S.—Shepherd v. The Clara, N. 

T.. 102 U.S. 200. 26 L.Ed. 146. 

11 C.J. p 1177 note 39. 

99. U.S.—Marshall Field & Co. v. U. 

S., C.C.A.N.Y.. 48 F.2d 763. 

1. U.B.—The Nome, C.C.A.La., 59 F. 

2d 146—The Eagle. C C.A.Alaska. 

289 P. 661—Otto Marmot Coal & 

Mining Co. v. Piegor-Auslin Dredg¬ 
ing Co., Ohio. 259 P. 436. 170 C.C. 

A. 411. certiorari denied Pioger- 
Austin Dredging Co. v. Otto Mar- 
met Coal & Mining Co.. 40 S.Ct. 13, 

250 U.S. 666. 63 L.Ed. 1197. 

11 C.J. p 1187 notes 42, 43. 

8 . U.S.—Royal Mail Steam Packet 
Co. V. Companhia De Navegacao 
Lloyd Brasllelro. D.C.N.Y., 50 P. 

2d 207. affirmed. C.C.A., 55 F.2d 
1082. certiorari denied Companhia 
De Navegacao Lloyd Braslleiro v. 

Royal Mail Steam Packet Co., 63 S. 

Ct. 11, 287 U.S. 607, 77 L.Ed. 628 
—The Newport. D.C.Cal., 2 F.2d 
255. 

11 C.J. p 1187 notes 42, 48. 

3 , U.S.—The Catalina, C.C.A.Cal., 95 
F.2d 288, affirming, D.C., 18 P.Supp. 

461. 

4. U.S.—The W. L. Steed, C.C.A.N. 


b. Burdened and Privileged Vessels 

Ordinarily, where a collision occurs between burdened 
and privileged vessels, there is a presumption In favor 
of the privileged vessel and the burden is on the burdened 
vessel to show that she was not In fault. 

While the presumptions are in favor of the priv¬ 
ileged vessel and the burden of proof is on the bur¬ 
dened vessel to show that the collision was due to 
the contributory fault of the former, and that she 
herself was not in fault,^® still, when such pre¬ 
sumption is overthrown, and her fault is clearly es¬ 
tablished, and such fault is within itself sufficient 
to account for the collision, then she cannot escape 
liability by raising a doubt in regard to the naviga¬ 
tion of the burdened vessel, and the latter vessel 
should have the benefit of any reasonable doubt 
with regard to the propriety of her management.i® 
In the absence of evidence to the contrary, it will be 
presumed that the privileged vessel did keep her 
course.^ ^ 

The burden of proving an agreement to navigate 
contrary to rule is on the burdened vessel.^® 

Steam and sailing vessels. In case of collision 
between a sailing vessel and a steamer the presump¬ 
tion of law is that the steamer was in fault, and 
she has the burden of proof to establish the mis¬ 
conduct of the sailing vessel and her own proper 
navigation, or that the collision resulted from in¬ 
evitable accident.^® In the state courts it has been 
held that the presumption of negligence on the part 

9. U.S.—The Charles C. Lister, N.Y., 
182 F. 988, 105 C.C.A. 194. 

11 C.J. p 1178 note 44. 

10. U.S.—Munch v. The Sucker 
State. D.C.Mlnn., 17 P Ca.s.No.9.92l. 

11. U.S.—The Varanger. D.C.Md., 45 
F.2d 608, affirmed. C.C.A., 50 F.2d 
724. 

18. U.S.—The Wolsum, C.C.A.Canal 
Zone, 14 P.2d 371. 

11 C.J. p 1178 note 47. 

13. U.S.—The Umbria. N.Y.. 17 S. 
Ct. 610, 166 U.S. 404, 41 L.Ed. 1053 
—The Ludvig Holberg. N.Y., 16 S. 
Ct. 477, 157 U.S. 60, 39 L.Ed. 620. 

11 C.J. p 1179 note 48. 

14. U.S.—The Condor, D.C.N.Y.. 8 

P.Supp. 929, affirmed, C.C.A., The 
Nordpol, 84 F.2d 3, certiorari de¬ 
nied Grace S. S. Co. v. Anglo-Chi- 
lean Nitrate Sales Corporation, 57 

S.Ct. Ill, 299 U.S. 686, 81 L.Ed. 432, 
two cases. 

11 C.J. p 1179 note 49. 

1& U.S.—The Scranton, N.T., 221 P. 
609, 137 C.C.A. 333. 

la U.S.—Black V. U. S.. D.C.Me., 
8 P.Supp. 443, affirmed, C.C.A., U. 
S. v. Black, 82 P.2d 894—The Mun- 


Y., 39 P.2d 669. certiorari denied 
Pan American Petroleum & Trans¬ 
port Co. V. U. S., 51 S.Ct. 27, 282 
U.S. 847, 76 L.Ed. 761. 

11 C.J. p 1178 note 40. 

ItoB ipsa loquitur 

The doctrine of res ipsa loquitur 
can be Invoked in a situation where 
a ship sinks only In case it can be 
found from the testimony that some 
contact between, or effect on, the 
vessels resulted from the navigation 
of the vessel charged with causing 
the Injury.—The Roman Prince, D.C. 
N.Y., 270 P. 988. 

5. U.S.—The Cristobal Colon, D.C.N. 
Y., 36 F.2d 826. 

31 C.J. p 1178 note 40. 

6. U.S.—The Anna. D.C.N.Y., 1 P. 
Cas.No.399, 6 Ben. 340. 

7. U.S.—The Hope, D.C.Me., 4 P. 89, 
affirmed, C.C., The Freddie L. Por¬ 
ter, 8 F. 170—Larrabee v. The 
Piedmont, CC.N.Y., 14 F.Cas.No.8,- 
095. 

a U.S.—The B. A. Packer, N.Y., 185 
F. 476, 107 C.C.A. 676—The John 
McCullough. N.Y., 146 P. 601, 76 C. 
C.A. 261. 

11 C.J. p 1178 note 41. 
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of the steamer will not arise from the mere fact 
of the collision; it must also appear affirmatively 
that she did not keep out of the way of the sailing 
vesscl.^*^ 

Overtaking and overtaken vessels. The burden 
of proof is on an overtaking vessel to show in case 
of collision that it was occasioned by no fault on 
her part, but by some fault or neglect of duty on 
the part of the overtaken vessel.^* Reasonable 
doubts should be resolved in favor of the overtak¬ 
en, and against the overtaking, vessel,and she 
cannot escape liability by relying on, or suggesting 
a possibility of, fault of the other but if the 
overtaken vessel changes her course, then the bur¬ 
den of proof is on her to clear herself from fault^i 

Collision between moving and motionless vessels. 
Where it appears that a motionless vessel was an¬ 
chored or moored in a proper place and observing 


the precautions required by law,** or where the 
pleadings do not raise the question of negligence on 
the part of the motionless vessel,** or where the 
collision happened in daylight,*^ or when no difficul¬ 
ty of navigation is suggested,*® there is a presump¬ 
tion of fault on the part of a moving vessel which 
comes into collision with a motionless vessel,*® and 
the moving vessel has the burden of proof to show 
that the collision was inevitable, or that the mo¬ 
tionless vessel was to blame.*^ The moving ship 
cannot be exonerated, although it appears that the 
negligence on her part was slight, and that the col¬ 
lision was more the result of accident than of 
fault;** and the vessel at anchor is entitled to the 
benefit of every reasonable doubt.** However, it 
has been held that negligence is not to be pre¬ 
sumed from the mere fact of a moving lioat collid¬ 
ing with another moored in a slip, when plaintiff's 
case shows several acts of defendant previous to 


alliro. D.C.AIaHH., 280 P. 224—Cro¬ 
well v. U. S.. DC.MaRH., 278 P. 227 
—The Shawmut, D.C.Pa., 261 P. 
616—The Chepstow Caatle, D C 
Mass., 263 P. 147—The Sag^amore. 
Mass.. 247 P. 743, 159 C.C.A. 601. 

11 C.J. p 1179 note BO. 

17 . 111.—Chicago Transit Co. v. 
Camphell. 110 Ill.App. 366. 

IjU.—I lufTner v. Uellsnyder, 5 La. 
Ann. 536—Saune v. Tourne, 9 La. 
428, 29 Am.D. 452. 

11 C.J. p 1179 note 61. 

18 . U.S.—^Northern Nav. Co. v. 
Minnesota Atlantic Transit Co., C 
C.A.Minn., 49 F.2d 203—The War 
Pfiinler. C.C.A.Va., 277 P. 718. 
modifying. D.C., The Stortind, 264 
P. 1013. 

11 C.J. p 1179 note 52. 

Cause of shoor hy ovortakon 

Whens as an overtaking vessel 
was passing a much smaller vessel 
in St. Clair river, the latter suddenly 
sheered from her course, resulting in 
her collision with the overtaking ves¬ 
sel, and also with a third vessel 
passing on an opposite course, the 
overtaking vessel has the burden of 
proving that she did not cause such 
sheer, taking into account the speed 
and distance at which she passed 
and the effect of her suction.—The 
J. a. Qllchrlst, D.C.N.Y.. 173 P. 666, 
affirmed 188 F. 105, 105 C.C.A. 397. 

19 . U.S.—The Reliance, C.C.A.N.Y., 
26 F.2d 626. 

11 C.J. p 1179 note 63. 

goi U.S.—The Klrnwood, D.C.Va., 
201 P. 428, affirmed 211 P. 1020. 127 
C.C.A. 664. 

81 . U.S.—The Fontana, Mich., 119 P. 
868* 66 C.C.A. 866, certiorari denied 
84 8.Ct. 846, 191 U.a 678, 48 L.Bd. 
807 . 


Oauso of Ohoor 

The theory that a moving steamer 
exerts a pushing force on the water 
displaced, causing it to move to port 
and starboard, finds no recognition in 
standard books on navigation, and 
cannot he accepted by a court against 
the weight of testimony of experi¬ 
enced marintirs as the cause of the 
sheer of an overtaken vessel, which 
brought about a collision with the 
overtaking vessel.—The Princeton, N. 
Y„ 209 P. 199, 126 C.C.A. 209, revers¬ 
ing, D.C., Nicholas Transit Co. v. 
I'ittsburgh S. S. Co., 196 F. 66. 

88. XT.S.—The Marian, C.C.A.Cal., 66 
P.2d 354, certiorari denied Duncan- 
son-llarrelson Co. v. Davidson, 54 
S.Ct. 123, 290 U.S. 687, 78 L.Kd. 592 
—Petition of Red Star Towing & 
Transportation Co., D.CN.Y., 30 P. 
2d 452, affirmed, C.C.A.. 30 P2d 454, 
certiorari denied Red Star Towing 
& Transportation Co. v. New Jer¬ 
sey Shipbuilding & Dredging Co., 
49 S.Ct. 265, 279 U.S. 844. 78 L.Rd. 
989—Dahlmer v. Bay Stale Dredg¬ 
ing & Contracting ('’o., C.C.A.MasH., 
26 F.2d 603—U. S. v. King Coal Co.. 
C.C.A.Cal.. 6 F.2d 780—The No. 
C-4, D.C.N.Y., 300 F. 757. affirmed, 
C.C.A,. 300 F. 761—The J. L. Miner, 
C.C.A.Mich.. 260 F. 901—Otto Mar- 
met Coal & Mining Co. v. Fieger- 
Austin Dredging Co., Ohio, 269 F. 
436, 170 C.C.A. 411, certiorari de¬ 
nied Pieger-Austin Dredging Co. v. 
Otto Marmet Coal & Mining Co.. 
40 B.Ct. 18, 260 U.S. 666, 63 L.Bkl. 
1197. 

Wash.—Houchen v. Oregon-Washlng- 
ton R. & Nav. Co., 176 P. 816, 103 
Wash. 698. 

11 C.J. p 1180 note 61. 

aa U.S.—The Beaver, D.C.N.T., 8 
F.CaB.No.1,199. 2 Ben. 118—The 
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Dutchess. D.C.N.Y., 8 P.Cns.No.4,- 
205. 6 Ben 48. 

84. U.S.—The Suedco. D.C Conn., 283 
F. 796. 

11 C.J. p 1180 note 60. 

88. U.S.—The E. S. Atwood, C.C.A. 
N.Y., 289 P. 737. 

88b U.S.—The Providence, C.C.A.N. 
Y.. 67 P.2d 866, affirming, D.C., 3 
F.Supp. 461—The Cullen No. 32, C. 
C.A.N.T.. 62 F.2d 68, affirming and 
modifying, DC., 45 F.2d 859, and 
certiorari granted Cullen Fuel Co. 
V. W. 1C. Hedger, Inc., 53 S.Ct. 657, 
289 U.S. 717, 77 L.EJil. 1470, affirm¬ 
ed 54 S.Ct. 10, 290 U.S. 82, 78 L.Kd. 
189—The P. U. R. No. 216, C.C.A. 
N.Y., 56 P 2d 604—Rideout v. 

Charles Nelson Co.. C.CA.Cal., 65 
F.2d 783, 786. citing Corpus Juris 
—The Niels R. Plnscn, D C.N.Y., 62 
P.2d 796—The Prank, C.C.A.N.Y., 
40 F.2d 430—The Quogue, C.C.A.N. 
Y., 35 F.2d 68.3—The Kdward A. 
Uhrlg, D.C.N.Y.. 9 P.2d 186—The 
Waterford, C C.A.N.T., G P.2d 980— 
The Emergency, D.C.N.Y., 9 P. 

Supp. 484—The Cananova, D.C.Pa., 
297 F. 668—The Gulf of Mexico, C. 
C.A.N.Y.. 281 F. 77. 

11 C.J. p 1179 note 66. 

87. U.S.—The Marian, C.C.A.Cal., 66 
F.2d 354, certiorari denied Duncan- 
son-Harrelson Co. v. Davidson, 64 
S.Ct. 123, 290 U.S. 687, 78 L.h3d. 692 
—Standard Oil Co. of New Jersey 
v. II. S.. D.C.Ala., 27 F.2d 370—The 
Gulf of Mexico. C.C.A.N.Y., 281 F. 
77. 

Alaska.—The Commonwealth, 8 Alas¬ 
ka 23. 

11 C.J. p 1179 note 56. 

88. U.S.—The Wm. M. Hoag. D.C. 
Or., 101 F. 846. 

88 . U.S.—The Northern Queenf D.C. 
N.T.. 117 F. 906. 
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the actual collision, all of which tended to the re¬ 
sult, and might be found to be explanatory of it, 
without requiring an inference of negligence,and 
in any event, this presumption which is merely pri- 
ma facie may be rebutted b> showing care on the 
part of the moving, and failure to use proper pre¬ 
caution on the part of the anchored, vessel.^^ 

Where a vessel is anchored in an improper place 
and is not observing the precautions required by 
law, it has the burden of showing that such faults 
did not contribute to the collision,^2 but where such 
circumstances exist that a vessel is justified in an¬ 
choring in an improper place and it is giving the 
statutory signals when a collision occurs, it is en¬ 
titled to the presumption in favor of a vessel at 
rest against a moving vessel. ^3 

Collision hchveen anchored 7*cssels, In case of 
collision between two anchored vessels, one of 
which dragged its anchor while the other did not, 
the former is presumed to be at fault, and must 
prove her freedom from fault to escape liability,3^ 
and the latter is presumed to have been free from 
fault.35 In a collision between anchored vessels. 


where the anchors are not dragged, the presumption 
is in favor of the vessel first anchored, which can 
only be rebutted by clear proof of a contributing 
fault.3® 

Vessel anchored outside established anchorage 
limits in a harbor has the burden of proving that 
her position could not have contributed to a near¬ 
by collision between other vessels.37 

Vessels breaking adrift. If a vessel breaks from 
her moorings and drifts against another thereby 
causing damage, the burden rests on the former to 
show that her drifting was the result of inevita¬ 
ble accident or vis major which due care and nauti¬ 
cal skill could not have provided against, and was 
not due to the insufficiency of her fastenings.38 

c. Inevitable Accident 

One who sets up the defense of Inevitable accident 
must show the cause or possible causes of the accident 
and that the result could not have been avoided. 

The one who sets up the defense of inevitable 
accident has the burden of showing that everything 
was done which could and ought to have been done 
to avoid the collision.33 


30. N.,!.—Dcnlz v. Pennsylvania R. 
Co., 70 A. 164, 75 N.J T..aw 898. 

31. TT R..—The City of Aberdeen. D C. 
Wash., 107 F. 996—The Worthinjr- 
ton and Davis, D.C.Mieh., 19 F. 836. 

11 C.J. p 1180 note 6,3. 

33. TT.R.—The Chester O. Swain. C.C. 
A.N.Y.. 76 F.L*d 890—The Mai^el, C. 
C.A.N.Y., 35 F.3d 731—The J. L. 
Miner, C.C.A Mieh., 260 F. 901. 

11 C.J. p 1179 note 66 [fJ, P 1180 note 
61 [a]. 

33i. Moving* vaaael oang'lit in danaa 
fog* 

A vessel caught In a dense fog 
while moving in a channel is justi¬ 
fied in anehoring in the channel, giv¬ 
ing the statutory signals, where that 
appears less dangerous under the cir¬ 
cumstances and conditions than pro¬ 
ceeding to the open sea or estab¬ 
lished aneh<irag<* grounds, and in 
case of collision while so anehored is 
entitled to the presumption in favor 
of a vessel at rest uf;ainst a moving 
vessel.—The City of Norfolk. C.C.A. 
Va., 266 F. 641, affirming. D.C., 248 
F. 780, certiorari denied Chesapeake 
S. S. Co. of Jialtimore City v. Hand, 
40 S.Ct. 584. 253 U.S. 491. 64 UlSd. 
1028. 

34. U.S.—Clyde S. S Co. v. U. R.. C. 

C.A.N.Y., 27 F.2d 727—The Rea 

King, T>.C.N.Y., 14 F.2d 684. modi¬ 
fied on other grounds. C.C.A., 29 
F.2d 5—The Haltimore, D.C.Mass., 
265 F. 409, reversed on other 
grounds, C.C.A., 283 F. 728. 


Proper watch and measures to pre¬ 
vent collision 

Whore an anchored vessel has 
been run into by another, which 
dragged her anchor, the burden rests 
on the latter to show that she had a 
proper watch, and that she discov¬ 
ered the dragging as soon as it eom- 
meneed, and took proper measures to 
stop it.—The Newa, C.C A.Vn., 267 
F. 116, affirming, D.C., The Djeri.ssa, 
258 F. 949. 

35 . tt.R—T he Severn, D.C.Va., 113 
F. 678 

30. TT.R.—William Dyall Rhiphiiild- 
ing Co. V. U. S., D.C.N.Y.. 10 F.2d 
620, reversed on other ground.s, C 
C.A., 31 F.2d 937. 

37. U.S—The Vera, DC.Mas.s., 224 
F. 998, affirmed 226 F. 369, 141 C. 

C. A. 199. 

38. U.S.—The President Madison, C. 

(\A.Wash., 91 F.2d affirm mg, 

D. C.. 13 PSupp. 692—The Chailes 

H. SelLs, C.C.A.N.Y., 89 F.2d 631— 
The Havana. C.C.A.N.Y., 89 F.2d 
23—The East Indian, C C.A.N.Y., 62 
F.2d 243, modifying. D.C., ,58 F.2d 
1016—The Buffalo, C.C.A N.Y., 56 

F.2d 738—The D., Li. & W. No. 442. 
C.C.A.N.Y.. 30 F.2d 250—Vang v. 
Jones & Daughlin Steel Corjiora- 
tion. DC.Pa., 7 F.Supp. 475. affirm¬ 
ed. C.C.A., Jones & Daughlin Steel 
Corporation v. Vang, 73 F.2d 88. 
certiorari dismissed 55 S.Ct. 406, 
294 U.S. 735. 79 L.Ed. 1263—The 
Brooklyn. D.C.N.Y., 3 F.Supp. 315 
—The Hollandla. D.tT.N.Y., 297 F. 
838—The Anna C. Minch. D.C.N.Y., 
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260 P. 522, affirmed, C.C.A., 271 F 

102 . 

11 C.J. p 1181 note 66. 

39. U.S.—The P.'itrick A. Dec, C.C.A 

N.Y., 50 F.2d 393--The Mendocino. 
D.C Da. 34 F2d 783—The Allen¬ 
town. D.C.NY., 12 FSupp. 568 — 
The Deacon. D.C.Md., 6 F.Supp. 779 
—The Barbara Ruxlon, D.C.N.Y., 3 
F.Supp 169—Tile M;inhatlan, D.C 
Pa., 3 F.Supp. 75, affirmed, C.C.A.. 
The Bessemer, 63 F 2d 99.5—The 
Anna C. Minch, C C.A.N.Y., 271 F. 
192, affirming, 1> C. 260 F. .522— 
The Ceylon Mnru, 1> C Md., 266 F 
396, reversed on other grounds, C 
C.A , The Jeannette Skinner, 281 
F. 538—The Djeris.sa, D ('Va., 258 
F. 9 49. affirmed, C.C.A., The Newa. 
267 F. 115. 

11 C.J. p 1181 note 67. 

Zn other words, he must show ei¬ 
ther what was the cause of the ac¬ 
cident and that the result of that 
cause was inevitable, or he must 
show all the possible causes and, 
with regard to every one of such 
po.sMhle cause.s, that the result could 
not have been avoided.—The Beacon, 
D.C.Md., 6 FSupp. 779—The Brook¬ 
lyn. D.C.N.Y., 3 F.Supp. 816—The 

City of Camden. C.C.A.N.J., 292 F. 
93—The Ceylon Marti, D C.Md., 266 
P. 396, reversed on other grounds, C. 
C.A., The Jeannette Skinner, 281 F. 
538—11 C.J. p 1181 note 67 fa]. 
Proof of actual origin of trouble 
In libel for collision resulting 
from defective steering mechanism 
of respondent’s vessel, proof of ac- 
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d. Fault Arising from Breach of Buie 

(1) In general 

(2) As to lights and other visible sig¬ 

nals 

(3) ' Fault as to sound signal 

(4) J^'ault as to lookouts 

(5) Failure to stand by 

(1) In General 

In a court of admiralty, the violation of a atatutory 
rule by a vessel involved in a collision has been held to 
cast on her the burden of showing, not merely that such 
disregard was probably not one of the contributory 
causes of the collision, but that it could not have been. 

There is a presumption that rules of navigation 
were observed,and one charging a vessel with the 
violation of a rule has the burden of proving such 
violation.However, where a ship at the time of 
collision is in actual violation of a statutory rule 
intended to prevent collisions, such violation raises 
a presumption of culpability on her part2 casting 


on her the burden of showing, not merely that 
such disregard w^as probably not one of the con¬ 
tributory causes of collision, but that it could not 
have been.The presumption, however, is a dis¬ 
putable one, which may be, and is, overcome by 
comjielent proof that such unlawful action could 
not have been the cause of the collision,and a 
vessel whose violation of the rules w’as suflicient 
to account for a collision cannot escape liability by 
casting doubt on the navigation of the other vessel, 
but, in order to hold her liable in whole or in 
part, must clearly prove her negligence.^ 

The burden of proving that her dejiartiirc from 
the ordinary rules of navigation was done in ex¬ 
tremis is on the olTending vessel,^® and such vessel 
must also show that the course adopted was rea¬ 
sonably calculated to avoid the danger of colli¬ 
sion.'*'^ 

Vessel not in actual collision. A vessel need not 
prove that her violation of the rules could not have 


tual origin of troutilo was not incli.s- 
ponsahlc to e.‘<tal»lish defen.'^o of in¬ 
evitable iK'oidenl —Th<* Honeon, D.C 
Md., 6 F Supp. 779. 

40. IT.S.—The Charles R. McCor- 1 
mirk, Dt^Or.. IS F l!d 3X6, reversed 
on other grounds, CCA.. Tamaf-hi- 
ta Ki.si n Kalnishiki Kaisha v. Me- 
Cormick lnten*oastiil S. S. ('o.. 20 
F.2d 25, certiorari denied McCor-1 
TiHok Intcrcoastal S. S. Co. v. Ya-1 
mash It a Kiseii Kahushiki Kaisha, 

45 S.Ct. ]20, 275 V.S. 562, 72 KFd. 
427. 

41 . us— The (Vitalina, C C A Cal., 
95 F 2d 2X2, aftirniirig, DC., 18 F. 
Supp Ifil—The Tuxedo, D C N.Y.. 
8 F.Siipp. 344. reversed on other 
ground.*-, (\C.A.. 77 F.2d 351. 

42. T"S—The Fdward W. Parkhill, 

DC.NY, 53 F2d 87—The William 
V. O’Dn.M'oll, DC.N.Y., 4X F.2d 358 
—The 11. T.. Rond, D.C.N.Y., 46 F. 
2d 31.^—The Transfer No. 6, C C.A, 
N.Y.. 4 5 F.2d 571—The New York 
Central No IX, N.Y.. 257 F. 405, 168 
CC.A. 44 5—The Tea.ser, I’a., 246 

F. 219, 158 CC.A. 379, affirming, D. 

C. . 229 F. 476. 

11 C.J. p 11X1 note 70. 

43. U.K—The Piankatank. CC.A.Md.. 
X7 F2d St)6--The Luna. CCA.N.Y., 
63 F2d SOX—The San Simeon. C.C. 
A.N.y., 63 F2d 798, affirming, DC.. 
1 F.Supp. 506, and certiorari denied 
Pacific Atlantic S. S Co. v. Moore- 
niaek (lulf Lines, 54 S.Cl. 61. 290 
US. 643. 78 L.Fd. 558-The Azua. 

D. C.N.Y., 56 F.2d 432, affirming. C. 
C.A., Sexton v. The City of Atlan¬ 
ta. 56 F.2d 434—The Varanger. C.C. 
A.Md.. 50 F.2d 724, affirming, D.C., 

46 F.2d 608—Humble Oil & Refining 
Co. V. Lloyd Royal Beige Soc-iete 
Anonyme, D.C.N.Y., 49 P.2d 286— 


Marshall Field & Co. v. TT. R., C.C 
A.N.Y., 4 8 F.2d 76.3—Oeean S. S. 
Co. of Savannah v. T^. S, C.(\A.N. 
Y.. 38 F.2d 782, affirming. DC., The 
City of Home, 24 F.2d 729—The Sa¬ 
bine Sun. CC.A.Pa, 33 F.2d 42. 
affirming. DC.. 21 F 2d 121—The 
Jersey Central, C.C.A.N.Y., 30 F 
2d 269—The Charh's K MeCormiek. 
DC.Or., 16 F.2d 386, reversi*d on 
other grounds, C.C. A., Yama.^hita 
Klsen Kahushiki Kaisha v. McCor¬ 
mick Tntereoastal S. S. Co., 20 F.2d 
25, certiorari denied M<Cormiek 
Intcrcoastal S. R. (''o v Yamashila 
Kisen Kahushiki Kaisha, 48 S Ct 
120, 275 US 662, 72 L.Fd. 427— 
State of Maryland v. SlaniJard Oil 
Co. of New Jersey, DC.Md., 8 F 
2d 514—The Sunoil. D.C NY., 8 F. 
Supp. 512—The l*rovidenee, D.C H 
I., 282 F. 658—The T>aniel B, Flan¬ 
nery, C.C.A.N.Y.. 282 F. 54.5—The 
New I^ondon, C.C.A.N Y., 271 F 

83. 84. modif>ing. D.C., 253 F 842 
—The No. 25, C.C A.N Y.. 266 F. 331 
—The New York Central No. 18, N. 
Y., 257 F. 405, 168 C.O A. 445— 
Carroll v. City of New York, NY, 
249 F. 453, 161 CCA. 4I1--Thp 
Teaser, l»a.. 246 F. 219. 158 CCA. 
379, affirming, D.C., 229 F. 476-- 
The Beaver. Cal.. 219 F. 134, 135 
C.C.A. 32, affirming. D.C.. 197 F. 866. 
11 C.J. p 1181 note 71. 

Particular violationa 

(1) Failure to keep speed and 
cour.se—The Norfolk, D.C Md., 297 F. 
251—The Yarmouth, TiCMass., 100 
F. 667—The Providence, Ma.ss., 98 F. 
133. 38 C.C.A. 670. affirmed 100 F. 
1004, 40 C.C.A. 686—11 C.J. p 1184 
note 94. 

(2) Length of hawsers of towed 
barges.—The Gezina, C.C.A.Va., 89 F. 
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2d 300 The Ohioan, D.C.N.Y., 9 F. 
Sur»p- 361—New York, P. & N. U. Co 
V Wilkins, Vrt., 257 F. 4 2, 168 C.C.A 
254, affirming, DC., The Barge No. 4. 
24 8 F. 823, eerliorari denied New 
York. 1». & N. R v. Wilkln.s, 39 
S.Ct 288, 249 US. 605, 63 L Md 798 
— The Teaser. 7»a., 216 F. 219, 158 C 
C.A. 379, affirming, D.C, 229 F. 476 

(3) Itunning on wrong side of 
ehanm‘1 —The Bellhaven. C.C A.N Y., 
72 F.2d 206. 

(4) Mxeessive sp(‘ed in ft)g.—Stef¬ 

fens V. U S, C.C.A N y.. 32 F.2d 206 
—The C.'italina, C C A Cal , 95 F.2d 

283. aflirming, JXC.. 18 FSupp 461. 

(5) Violation of p(»rl regulations 
—The DiinieJ B. Flannery, ('C.A.N Y., 
282 F. 545 —The New York (Nmtral 
No. 18, N.y., 257 F. 405, 168 CC.A 
445. 

11 C.J. p 1181 note 71 (a] (7). 

44w IT.S -The Kun.pe, D C Or.. 175 
F. 596—The Yuma, NY., 182 F 
964. 66 CC.A. 74. 

11 C J. p 1182 note 72. 

45. IT.S—Steffens v. U. S., C.C.A.N 
Y.. 32 F.2d 206. 

n C.J. p 1182 note 74. 

46. IT.S—The IMnnkatank. (\C A.Md., 
87 F.2d 806—The Charles R. Mi- 
C\»rmiek. D.C Or., 15 F 2d .386. re¬ 
versed on other grounds, C.(T.A., 
Yamashita Kisen K.'il>u*'liiki Kai¬ 
sha V. MeCorml«‘k Intercoastal S. 
S. Co., 20 F.2d 25. e«*rtiorari denied 
MeCVirmick Intereoaslal S. S. Co. v. 
Yamashita Kisen Kal>ushiki Kai¬ 
sha. 48 S.Ct 120, 275 IT.S. 562, 72 
L15d. 427—The Stillnder, C.C.A.N. 
Y., 275 F. 271. 

11 C.J. p 1182 note 73. 

47. U.S.—The Stillnder, supra. 
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contributed to a collision between other boats when 
she herself collides with neither.^* 

Mere violation of measures of precaution. 
Where a vessel has only neglected the usual and 
proper measures of precaution, and has not violated 
any statutory regulation, the only burden resting on 
her is to show that the collision was not owing to 
her neglect as the efficient cause,^^ or that the 
other vessel might nevertheless by ordinary care 
and skill have avoided the collision.®® 

In the state courts it has been held that a non- 
compliance with the legal rules of navigation au¬ 
thorizes a presumption, in the absence of evidence 
to the contrary, that the collision was probably 
due to such noncompliance.®^ 

(2) As to Lights and Other Visible Signals 

A vessel falling to display the lights required by law 
Is prima facie at fault for a collision with another vessel 
and the burden Is on the former to show that such fault 
could not contribute to the collision. 

A vessel which at night fails to display the lights 
required by law, or which displays the wrong lights, 
is prima facie in fault for a collision with another 
vessel, and the burden is on her to show that her 
fault did not, and could not, contribute thereto.®^ 
Where the testimony on the part of the colliding 
vessel is positive that the lights of the other vessel 
were not seen by a vigilant lookout and officers at¬ 
tentive to their duties, the burden is on the latter 
to show that they were properly trimmed and 
burning.®® Where a tug towing three barges ex¬ 
posed astern a range light in violation of Interna¬ 
tional Rules and also had a stern light, so that any¬ 
one seeing the lights v^ould assume that there was 
a single tow abaft lights, and testimony on the 


question whether a steamer which collided with the 
second barge saw the tug’s green light was contra¬ 
dictory, the tug had burden of showing that its false 
tow light did not and could not confuse the navi¬ 
gator on the steamer and thus contribute to the col¬ 
lision.®^ 

Where the defense of inevitable accident is rais¬ 
ed, the burden of proof is on libelants to show, not 
only that their lights were burning, but also that 
the weather was such that they could be seen for 
a distance sufficient to avoid collision.®® 

(3) Fault as to Sound Signal 

On proof that a vessel Involved in a collision failed 
to give the statutory signals, there is a presumption of 
fault on its part and the burden is on it to prove that 
such failure could not have contributed thereto. 

Although, where there is no showing to the con¬ 
trary, it will be presumed that passing signals were 
given at the proper distance,®® where the signals re¬ 
quired by law are not given by a vessel involved 
in a collision, there is a presumption of fault on its 
part,®"^ and the burden is on her to show that such 
failure could not have contributed to the collision.®® 
So, a vessel which has given a misleading signal has 
the burden of showing that such fault could not 
have contributed to the collision.®® 

A vessel claiming the right to a departure from 
the statutory requirements is bound to prove: (1) 
That the proposition to depart from the rule was 
made by her by means of signals prescribed by the 
rules, and in due season for the other vessel to re¬ 
ceive the proposition and act on it with safety. 
(2) That the other vessel heard and understood the 
proposition thus made. (3) That the other vessel 
accepted such proposition. These facts must be 


48. U.S.—The Nanuel, C.C.A.N.T., 66 
P.2d 222. 

49. U.S.—The Great Republic, La., 
23 Wall. 20, 23 L.Ed. 56. 

11 C.J. p 1182 note 75. 

60. U.S.—The Sitka. D.C.N.Y., 132 
P. 861—The Gladiator, Muss.,' 79 
F. 445, 26 C.C.A. 32. 

11 C.J. p 1182 notes 76-77. 

61. N.Y.—Henry E. Fox Const. Co. 
V. Dailey's Towing Line, 167 N.Y. 
S. 921, 180 App.Div. 593. 

11 C.J. p 1182 note 78. 

7allar6 to slfir&al whoa taraiag 

Under New Jersey law, 2 Comp.St. 
1910 p 1907 S 7, there is no presump¬ 
tion that statutory fault In failing 
to blow when vessel ported contri¬ 
buted to collision, but this must be 
proved.—The James McGee, D.C.N.Y., 
300 F. 93. 

88. U.S.—^Puget Sound Nav. Co. v. 


Nelson. C.C.A.Wash., 59 F.2d 697— 
The John F. Lewis, D.C.Ptt., 51 F. 
2d 274—Puget Sound Nav. Co. v. 
Nelson, C.C.A.Wash., 41 F.2d 356, 
certiorari denied Nelson v. Puget 
Sound Nav. Co.. 61 S.Ct. 76. 282 U. 
S. 869, 76 L.Ed. 768—The Mabel, C. 
C.A.N.Y., 35 P.2d 731—The Du- 

quesne, C.C.A.Pa., 262 F. 1. 

11 C.J. p 1181 note 71 [a] (2), p 
1183 note 83. 

Donbt resolved la favor of libelant 

As to whether fault of tow, with 
which steamer collided, in not hav¬ 
ing side lights as required by statu¬ 
tory rule, contributed, the benefit of 
the doubt must be given the steam¬ 
er.—The Cherokee, D.C.N.Y., 263 P. 
851. 

63. U.S.—Ross V. Merchants', etc., 
Transp. Co., D.C.R.I., 99 F. 793, af¬ 
firmed 104 F. 302, 43 C.C.A. 638. 

11 C.J. p 1183 note 85. 
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54. U.S.—The Koyel Maru, C.C.A. 

Cal., 96 P.2d 6,52. 

65. TT.S.—The Fiorenco P. Hall, D. 
C.N.Y., 14 F. 408. 

11 C.J. p 1184 note 86. 

66. U.S.—The Charles Morgan v. 
Kouns, La.. 5 S.Ct. 1172, 116 U.S. 
69. 29 L.Ed. 316. 

67. U.S.—The M. P. Howlett. C.C.A. 
Pa., 58 F.2d 923. 

Pailnre to respond 
A vessel that fails to respond to a 
signal has the burden of showing 
that such failure did not contribute 
to the collision.—The Mary Ida, D. 
C.Ala., 20 F. 741. 

68. U.S.—The Varanger, C.C.A.Md., 
60 F.2d 724, affirming, D.C.. 46 F. 
2d 608. 

11 C.J. p 1184 note 88. 

69. U.S.—The Ansaldo Savola, D.C. 
Va., 276 F. 719. 
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made out by clear and satisfactory proofs.^^^ 

Fog or thick weather. One charging a vessel 
with a failure to sound fog signals,®! or that the 
signaling equipment was inefficient,®2 has the bur¬ 
den of proving such facts, but when there is proved 
a failure to sound fog signals at the required inter¬ 
vals,®® or to have the proper kind of horn or 
whistle,®^ or a failure to observe the rule requiring 
a steam vessel to stop and navigate with caution, 
when she hears the fog signal of another appar¬ 
ently forward of her beam,®® a presumption of 
fault is created and there is cast on the offender 
the burden of showing by clear testimony that it 
did not and could not contribute to the collision. 

(4) Fault as to Lookouts 

The absence of a competent lookout raises a pre¬ 
sumption of fault on the part of the vessel, and makes 


It Incumbent on her to show that such absenoe could 
not have contributed to the collision. 

While the absence of a lookout is not conclu¬ 
sive of fault,®® as it may appear that the collision 
could not have been guarded against by a lookout,®^ 
the absence of a competent lookout raises a prima 
facie presumption of fault, and makes it incum¬ 
bent on the party against whom the presumption 
arises to show by clear proof that such absence 
did not and could not contribute to the collision.®® 
However, it will not be lightly presumed that there 
was a failure to maintain a lookout where the fail¬ 
ure to maintain one would amount to criminal neg¬ 
ligence under the circumstances.®® A lookout in 
performing his duty must exercise indefatigable 
care and sleepless vigilance, and every doubt con¬ 
cerning the performance of the duty and the ef¬ 
fect of nonperformance should be resolved against 


00 . U.S.—The Clarion, D.C.Mich.. 27 
F. 128—The Milwaukee, D.C.Mich., 
17 F.Cas.No. 9,626, Itrown Adm. 
813. 

61. U.S.—The Catalina, C C A.Cal, 
96 F.2d 283, affirmingr. 13.C., 18 F. 
Supp. 461. 

02 . X7.S.—The Catalina, supra. 

03 . U.S.—The Silver Palm. C.C.A. 
Cal., 94 F.2d 764—The Papoose, C. 

C. A.N.T., 86 F.2d 64, modifying. 

D. C., 12 F.Supp. 743, and certiorari 
denied U. S V. The Papoose, 67 S. 
Ct. 230. 299 U.S. 603, 81 D.Kd. 445 
—The Old Colony. D.C.Me., 52 F.2d 
992--The Catalina, D C.Cal., 18 F. 
Supp. 461. 

11 C.J. p 1184 note 91. 

Preaiimption from failure to bear 
■igaal 

(1) A failure to hear a fog signal 
at a distance such that it might be 
expected to be heard will not be ac¬ 
cepted as proof of negligence on the 
part of those who did not hear it, or 
as proof that it was not sounded.— 
The Columbia, D.C.Cal., 104 P. 106— 
11 C.J. p 1184 note 91 Ic] (1). 

(2) The distance at which a fog¬ 
horn can be heard varies so greatly 
with the direction and the particular 
conditions of the fog and atmosphere 
that the fact that the fog signals of 
a schooner were not heard by an ap¬ 
proaching steamer until two or three 
minutes before collision, while the 
whistle of the steamer was heard 
on board the schooner for half an 
hour previously, is entitled to little 
weight in determining whether the 
horn was sounded at the intervals 
required by the act of Aug. 19, 1890 
art 16 c 802, which took effect on 
July 1, 1897.—The Columbia, supra. 

Of. U.S.—The Louisburg, Mo., 75 F. 

424, 21 C.C.A. 424. 

11 C.J. p 1184 note 92. 

63. U.S.—The Silver Palm, C.aA. 


Cal., 94 F.2d 754—New York & 
Cuba Mall S. S. Co. v. U. S.. C.C. 
A.N.Y., 16 P.2d 946. modifying. D. 
C., 300 F. 827, certiorari denied U. 
S. v. New York & Cuba Mail S. S. 
Co.. 47 S.Ct. 766, 274 U.S. 763, 71 
L.Ed. 1383—The Ohioan. D.C.N.Y., 
9 F.Supp. 861. 

11 C.J. p 1184 note 93. 

Position and eouno definitely known 
A vessel which fails to stop her 
engines as required by statute on 
hearing a whistle apparently forward 
of her beam, or otherwise to take 
proper precautions, assumes the bur¬ 
den of proving that the position and 
course of the approaching vessel 
were definitely and exactly known.— 
Sea Products Co. v. Puget Sound 
Nav. Co., 71 P.2d 43, 191 Wash. 276. 

Not solo oanso 

Vessel running too fast and not 
stopping engines on hearing another 
vessel's fog signal had burden of 
proving she was not solely at fault. 
—StefTens v. U. S., C.C.A.N.Y.. 32 F. 
2d 206. 

08. U.S.—Otto Marmet Coal & Min¬ 
ing Co. v. Fieger-Austin Dredging 
Co., Ohio, 269 F. 436, 170 C.C.A. 
411, certiorari denied Fieger-Aus¬ 
tin Dredging Co. v. Otto Marmet 
Coal & Mining Co.. 40 S.Ct. 18, 260 

U. S. 666, 63 L..Ed. 1197. 

11 C.J. p 1186 note 96. 

07. U.S.—The Pilot Boy, S.C., 116 F. 
878, 63 C.C.A. 329. 

68L U.S.—The Herbert Lf. Pontin, C. 
C.A.N.Y.. 60 F.2d 177—Puget Sound 
Nav. Co. V. Nelson, C.C.A.Wash., 41 
F.2d 366, certiorari denied Nelson 

V. Puget Sound Nav. Co., 61 S.Ct. 
76, 282 U.S. 869, 76 L.Ed. 768— 
Black v. U. B., D.C.Me., 8 F.Supp. 
443, affirmed, C.C.A., U. S. v. Black, 
82 F.2d 394—The San Simeon, D.C. 
N.Y., 1 F.Supp. 606, affirmed, C.G. 
A., 68 F.2d 798, certiorari denied 
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Pacific Atlantic S. S. Co. v. Moore- 
mack Gulf Dines, 64 S.Ct. 61. 290 
U.S. 643, 78 L.Ed. 668. 

11 C.J. p 1181 note 71 fa] (3), p 1184 
note 96. 

Tog or thiok weather 

To exonerate a vessel from fault 
for a collision where she failed to 
maintain a lookout, although she was 
navigating in a dense fog, and with 
knowledge that another vessel was 
approaching ahead, the burdim rests 
heavily on her to show that the 
presence of a lookout could not have 
guarded against the collision.—The 
George W. Roby, Mich., Ill F. 601, 
49 CC.A. 481, modifying, D.C., 103 
F. 328. 

Tallnr* to hoar olgaal 

There is presumption that persons 
on tug not hearing fog signals, blown 
by steamship, were not attending 
strictly to duties.—The Lutcher 
Brown, C.C.A.Tex., 41 F.2d 176, cer¬ 
tiorari denied Higman Towing Co. v. 
The S. S. Southseas, 51 S.Ct. 29. 282 
U.S. 861, 75 L.Ed. 764. 

Tallnro to report vom«1 

While the failure of lookout to re¬ 
port vessel with which there might 
be a collision, on the assumption that 
the two would avoid one another, is 
not a violation of any statutory rule, 
the vessel whose lookout failed to 
report has the burden of showing 
that his failure did not contriiiute to 
the collision.—The Madison, N.Y., 260 
F. 850, 168 C.C.A. 164. 

Tallnro to stop on hearing signal 
Failure of a steam vessel to stop 
on hearing a signal from a vessel 
ahead in a fog, as required by the 
Inland Rules, art 16. sustained a de¬ 
cree holding her in fault for a colli¬ 
sion with a crossing vessel.—The 
Easton. N.Y.. 239 F. 869, 162 C.C.A. 
648. 

00. U.S.—The Heroine. C.C.N.Y., II 

F.Cas.No.6,417, • Blatchf, 188. 
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the vessel sought to be blamed for a collision until 
she vindicates herself by conclusive testimony to the 
contrary,70 but this does not alter the burden on 
another vessel claiming inattentiveness of a lookout 
to establish that such degree of watchfulness was 
not exercised.71 

(5) Failure to Stand By 

The failure of a vessel to stand by after collision with 
another vessel ordinarily places on her the burden of 
showing that she was not responsible for the collision. 

The burden of showing that she was not responsi¬ 
ble for the collision is placed on a vessel that fails 
to comply with the statute requiring her to stand 
by after her collision with another vesscl.72 

e. Collision When Vessel in Tow 

Generally, a tug Is prima facie responsible when a 
collision occurs between Its inert tow and another vessel, 
but when the tow is not inert or the tug is not in charge 
of navigation the presumption of fault is against the tow. 

In case of a collision between a tug with a vessel 
in tow and a burdened vessel, the latter is presumed 
to be in fault unless fault of the tug or tow is 
shown ;73 and when a vessel is in tow of a tug 
which has charge of the navigation and runs into 
another vessel which is in no fault, the tug, as 
against third persons, is prima facie resjionsible, 
whether the tow is so or not,7l but this presumption 
has been held not ajiplicable where the tow was 
not inert and failed to follow the tug.75 Also, a 


tug is presumptively at fault when an inert or help¬ 
less tow collides with an anchored vessel,7® but 
when a collision occurs between a vessel in tow that 
is not inert, and a third vessel at anchor which the 
tug has passed in safety, the presumption of fault 
is against the tow,77 and the tow has the burden 
of showing that the tug was negligcnt.73 

A tug towing with inferior lines, although such 
negligence was not the primary cause of the colli¬ 
sion, has the burden of proving that it was not 
a contributing cause.79 

§ 169. Admissibility of Evidence 

Relevant, competent, and material evidence le ad¬ 
missible in collision cases In accordance with general 
rules. 

The ordinary rules have been applied to the ad¬ 
missibility of evidence in collision cases.^® Evi¬ 
dence of a custom of navigation is generally admis¬ 
sible to prove negligence in navigation,®^ provided 
such custom would not be violative of statutory pro¬ 
visions. ®3 

Circumstantial evidence, especially when sup¬ 
ported by direct evidence, may be admitted to prove 
the fact of a collision, or to establish fault.®® 

Documentary evidence. The log of a vessel is 
admissible against the ship as a declaration against 
interest,®^ and official logs of lightships or books 


TO. TT.S.—Thp KoypI Maru. C.C.A. 
Cal., 96 P.l’d 652. 

71. U.S—The Catalina. C.C.A.Cal., 
95 F.2d 2S3, affirmiiiff. D.C., 18 F. 
Supp. 461. 

72. U.S.—The Clara Maltheu, D.C. 
Ma.ss., 25 F.2d 12:t 

11 C J. p 11S5 note 99. 

73. ITS.—The Westhall. D.C.Va., 153 
F. 1010—The Jamestown, D.C.Va., 
114 F. 593. 

74. ITS.—The Delknap, D.C.Mass., 3 
F.(’fiK.No.l,244. 2 Lowell 281. 

75. r.S.—The Sa^ua v. The Grace, 
D.C.ra., 42 F. 461. 

76. U.S.—The Barclay, D.C.N.Y., 9 
F.Supp. 4SO. 

77. IT.S.—The Kdward A. Uhri*?, D. 
C.N.Y., 9 F.2d 185—The Depama. 
Ala., 150 F. 323, 80 C.C.A. 9.3—The 
Invert r(>.MHachs, Pa., 59 F. 194, 8 
C.C.A. 87. 

11 C.J. p 1185 note 4. 

78. U.S.—Standard Oil Co. v. Ship¬ 
owners' & Merchants’ Tugboat Co., 
C.C.A.Cal.. 17 F.2d 366. 

79. U.S.—The Washington Irving, 
260 P. 797. 163 C.C.A. 129. 

80. U.S.—Northern Nav. Co. v. 
Minnesota Atlantic Transit Co., C. 


C.A.Minn.. 49 F.2d 20.3—The I’enn- 
land. D.C.N.Y.. 9 F.Supp. 377. af¬ 
firmed, CC.A., Frederick Leyland 
& Co. V. The Anniston City, 82 F.2d 
1008. 

11 c.,r. p 1185 note 8. 

Custom of steamer 

In a colli.slon ca.se, proof that It 
was a .steamer’s long-continued cu.s- 
torn not to check speed merely for 
fog is relevant on othcrwi.se doubt¬ 
ful i.s.sue whether, under the same 
management, it checked speed on 
particular occasion, and trial court 
did not err in investigating such cus¬ 
tom on its own motion.—Tlie Choc¬ 
taw, C.C.A.Mich., 270 P. 114. 

Fog warnings 

The fact that numerous anchored 
vessels lying near were not ringing 
their fog hells is admissible a.s tend¬ 
ing to show that the weather was 
not thick enough to require fog sig- 
nahs.—The Minnie, D.C.Va., 87 F. 780. 
Speed not relevant 

Where lighter navigated witliin 
speed limit several minutes before 
collision, speed prior thereto was un¬ 
important.—The Corsair, C.C.A.N.Y., 
37 F.2d 45. 

Passenger’s testimony 

Admission of testimony of steam 
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ferry passenger as to visibility of 
fishing boat’s light almost immedi¬ 
ately after collision occurred was 
not error in collision case, and ad¬ 
mitting plain! ilT’s testimony as to 
how far ves.sel could he seen ahead 
at time of collision was not error 
where reply was limited to time of 
collision.—Puget Sound Nav. Co. v. 
NeKson, C.C.A.Wash., 59 F.2d 697. 

Character of injury rec(‘lved is ad¬ 
missible to prove the diri‘ction or 
course of liie vessel.—The Columbia 
V. Bunting, N.Y., 10 Wall., U.S., 24 6, 
19 L.Fd. 890. 

81. U.S.—The City of Washington, 
N.Y.. 92 TT.S. 31, 23 D.Ed. 600. 

11 C.J. p 1185 note 10. 

82. U.S.—The Scandinavia, D.C.N.Y., 
11 F.2d 542. 

83. IT.S —The P. H. Birkhead, Wi.s., 

104 F. 110, 43 C.C.A. 427—The 

John Gregory, Ohio. 81 F. 971, 27 
C.C.A. 33. 

11 C.J. p 1186 note 11. 

84. U.S.—Bunge v. The Utopia. D.C. 
N.Y., 1 F. 892. 

Bngine-room dial Inadmissible to 
prove that vessel could have run at 
less than half spe(>d.—The Lisbon- 
ense, N.Y., 53 F. 293, 3 C.C.A. 639. 
reversing, D.C., 47 F. 122. 
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containing coast guard entries,*® and rules promul¬ 
gated by the executive branch of the federal gov¬ 
ernment are admissible,*® but verdicts or decisions 
in other proceedings are not admissible in a colli¬ 
sion case.**^ 

Declarations and admissions. Statements by the 
master as to the cause of collision are admissible in 
evidence as against the vessel or the owners, while 
those of the mate, the pilot, or the crew are not 
admissible,** except where part of the res gestse.** 
It is not competent for the master or jiilot tr) testify 
what he intended his signal to mean, as the meaning 
of signals is conclusively determined hy the rules.*® 
The settlement of a claim*^ or the offer to arbitrate 
the amount to be paid** is evidence of fault. 

Expert and opinion evidence on fpiestions of nau¬ 
tical skill and negligent navigation are admissible 
on hypothetical cases based on the evidence,** and 
when any disputed question of navigation arises for 
which the statutory regulations have not made pro¬ 
vision, the evidence of experts as to the general 
usage regulating the matter is admissible.*^ 

Nautical assessors. Some courts have followed 
the practice of calling in, to assist the judge, navi¬ 
gators of experience as nautical assessors,*® and 
this has been approved by the highe.st authority.*® 

§ 170. Weight and Sufficiency of Evidence 

a. Weight of evidence 

b. Sufficiency of evidence 

a. Weight of Evidence 

(1) In general 


(2) Su.spicious circumstances 

(3) Probabilities 

(1) In General 

While interest or bias may affect the credibility of 
witnesses, where the testimony is irreconcilable, the 
greater weight is generally given to that of the witnesses 
who are in the best position to know the facts, provided 
such testimony is not contrary to physical laws or the 
probabilities arising from the situation. 

The testimony of passengers having no practical 
knowledge of seamanshi]) will be received with 
caution i**^ and little reliance will be placed on the 
evidence of officers or seamen as to alleged admis¬ 
sions by the officers or men of the other vessel,** 
except when such admissions are in harmony with 
the reasonable probabilities of the case in other 
particulars ;** nor are conversations with the crew 
of one of the vessels siihse(|uent to the collision en¬ 
titled to much weight.1 While the extent of the 
damage done is persuasive evidence in determining 
whether or not a vessel was running at an excessive 
rate of speed,* the character of the injury received 
will not outweigh direct and positive testimony of 
eyewitnesses as to the direction and course of a ves¬ 
sel,* and direct testimony that a collision occurred 
generally controls “nice calculations” that no col¬ 
lision occurred.^ Testimony in depositions must be 
given full force and effect in the absence of a defi¬ 
nite showing that it is untrustworthy or is contra¬ 
dicted by more credible evidence.® 

Estimates of witnesses as to distance on the wa¬ 
ter are necessarily more or less uncertain, and hence 
entitled to little weight;® and tc.stimony in regard 


On croBS-ezaminatloB 

The lojf Ixioks of a vessel arc prop¬ 
erly admis.sible in evidence in a col¬ 
lision suit, when called for hy the 
other party on rross-exaniination of 
opposing witnesses, and their testi¬ 
mony is more in1ellig:ihle hy a refer¬ 
ence to the books.—The Kentucky, D. 
C.N.Y., 148 F. 500. 

85. IT.S.—The Queen Klizabeth, D. 

(\N.Y., 3 00 F. 874, rever.sed on 

ether grrounds 122 F. 406. 50 C A. 
345, eertiurari denied 23 S Ct. 855, 
100 IT.S. 560, 47 T...Ed. 1184. 

11 C.J. p 1186 note 16. 

86. Ky.—Johnson v. Westerfleld, 135 
S.W. 425, 143 Ky. 10. 

11 C.J. p 1186 note 17. 

87. IT.S.—The Charles Morgan v. 
Kouns, La.. 5 S.Ct. 1172, 115 U.S. 
69. 29 L.Kd. 316. 

11 C.J. p 1186 note 19. 

88 . IT.S.—Bedell v. The Potomac, N. 
Y.. 8 Wall. 690. 19 L.Kd. 611. 

11 C.J. p 1186 note 21. 

89. Ala.—Otis V. Thom, 23 Ala. 469, 
68 Am.D. 303. 

15 C.J.S.-13 


90. IT.S—The Lishonense, N.Y.. 53 
F. 293, 3 CCA. 539, reversing. D 
C., 47 F. 122—Singlehiirst v. La 
Coinpagnie (lenerale Transatlan- 
tique, N.Y. 53 F, 293. 3 C C.A. 539. 

91. ITS—The Hattie M. Spraker. D. 
C N Y., 29 F. 457. 

92. U.S.—The S. Shaw, D.(\Pa., 6 

F. 93. 

93. N.Y.—Case v. Perew, 46 Hun 57, 
affirmed 26 N K. 753, 122 N.Y. 665. 
Bzperts cannot tostify as to the 

prudenee or propriety of keeping up 
a high rate of speed in n fog.—The 
Blaek.stone, D.CMass, 3 F.Cas.No.l,- 
473, 1 Lowell 485. 

Experts may testify as to the 
meaning of certain signal lights.— 
Townsend v. Mcl^ean Constr. Co., 75 
S.K. 715, 169 N.C. 603. 

94. IT.S—The City of Washington. 
N.Y., 92 U.S. 31, 23 L.Kd. 600—The 
Agnella, D.C.Ala., 198 F. 147, af- 
nrmed 204 F. 440, 122 C.C.A. 626. 

95. U.S.—The Fountain City, Ohio, 
62 F. 87, 10 C.C.A. 278. 

11 C.J. p 1187 note 30. 
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96. IT.S'"The Hypodame v Chapin, 
N.Y., 6 Wall. 216. 18 L.T^ld. 794. 

97. IT.S.--Klols V. Tin* lied Jacket, 
nCN.Y., 14 F.Cas.No.7.871. 

98. IT.S—The City of Augusta, 
Mass., 80 F. 297. 25 CCA. 4 30 

99. U.S.—The City of Augusta, su¬ 
pra. 

1. IT.S—The Hope. P.(\Me., 4 F 89 
—The Empire. l).f\N.Y., 8 F.Cas 
No 4,472. 1 Ben. 19. 

11 C.J. p 1187 note 38. 

2. US — The Kennebec. D C.N.Y.. 
167 F. 847. 

3. U.S.—Fincke v. The Fairbanks, 
N.Y.. 9 Wall. 420, 19 L Kd. 708. 

11 C.J. p 1187 note 40 

4. U.S.—The Cape Franklin, D.C.N. 
Y., 39 F2d 971. 

5. U.S.—The Koyei Maru, C C.A.Cal., 
96 F.2d 652—The Varanger, D.C. 
Md.. 45 F2d 608, affirmed. C.C.A., 
GO F.2d 724. 

6. U.S.—The Stephen Morgan v. 
Good, Md.. 94 U.S. 599, 24 L.Ed. 
266. 

11 C.J. p 1191 note 79. 
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to experiments to determine the position of a ves¬ 
sel’s lights, and whether or not they could have 
been seen by the officers and crew as claimed, when 
the vessel was in a shattered condition from a col¬ 
lision, or after she had been rebuilt and materirlly 
changed, is not entitled to great weight, especially 
where the experiments were made by the adverse 
party without notice to the owners or the crew, and 
when they were not present.^ 

Opportunity for observation. Where the evi¬ 
dence cannot be reconciled, and there is an absence 
of controlling circumstances, or there are contra¬ 
dictory statements, the greater weight is given to 
the testimony of those witnesses who are most com¬ 
petent, by reason of their employment or position, 
to know the facts,* or who have the least induce¬ 
ment, from interest or other cause, to testify false¬ 
ly.® Hence, as a general rule, the testimony of offi¬ 
cers and crew as to what occurred on their own 
vessel is entitled to more weight than that of wit¬ 
nesses on board other vessels, or on shore, who 
merely assert their opinions, based on what they 
observed but, while such rule, without doubt, is 
an excellent guide for the ascertainment of particu¬ 
lar .occurrences, yet, not unlike other rules of evi¬ 
dence, it has limitations, and of necessity such testi¬ 
mony must be considered with the elicited facts 
and circumstances and the probabilities arising from 
the situation.il Accordingly it is held that the 
rule does not apply if it runs counter to physical 
laws;i2 nor docs it apply to the testimony of the 
officers of an overtaken vessel, who are experienced 
navigators and know the speed of their own vessel, 


when testifying as to the speed of the overtaking 
vessel. 1* So, where the facts are not credible, or 
are improbable in view of all the circumstances, no 
superior credit is given to the testimony of the ves¬ 
sel’s own witnesses.!^ 

As to lights. While the general rule that, where 
there is a conflict of evidence with regard to what 
has taken place on a vessel, the testimony of her 
master and crew will be believed in preference to 
that of an equal number of witnesses observing her 
movements from another vessel, has been held not 
to apply to the exhibition of a light,i* the positive 
testimony of witnesses that the light was properly 
burning immediately before and after the collision 
is not outweighed by the testimony of witnesses on 
the other vessel that they did not see the light,^® 
especially when corroborated by the steamer’s log, 
kept by the master,and where the position of 
those testifying that they did not sec the lights 
was not a favorable one for the purpose.^* 

Disinterested onlookers. Where there is an ir¬ 
reconcilable conflict in the evidence of the crews of 
the colliding vessels, the testimony of disinterested 
witnesses on other vessels or on shore, in a position 
to see wdiat took place, should govern the case,^® 
and is entitled to even more weight than that of the 
officers or crew on their own vessel, especially 
when reenforced by that of other disinterested wit¬ 
nesses, and by the probabilities of the case.*® 

Interest or bias. Although interest in the out¬ 
come of the case may affect the credibility of the 
testimony,*^ the testimony of seamen is not to be 


7. U.S.—The Richmond, D.C.Va., 114 
F. 208. 

a U.S.—The Ozark, D.C.Mass., 281 
F. 281. 

11 C.J. p 1188 note 48. 

9. U.S.-—The ItaMca, D.C.Ga., 117 F. 

886 . 

la U.S.—Steffens? v. U. S., C.C.A.N. 
Y.. 32 F.2d 206—The Ozark, D.C. 
Maas., 281 F. 281. 

11 C.J. p 1188 note 60. 

Whera all on on* vezael were loet, 
It was held that the narration of 
those on the other wan to be received 
with caution.—The Alaska. N.Y., 9 
S.Ct. 461. 130 U.S. 201, 32 L..Ed. 923, 
afflrmin»r 27 F. 704—The Columbia. 
D.C.N.Y.. 27 F. 704. 

Oareleee lookont 

Failure to nee what mlerht have 
been seen or to hear is strong evi¬ 
dence of careless lookout.—The Che¬ 
rokee, C.C.A.N.Y., 46 F.2d 160. 

11. U.S.—The Southern Cross, C.C. 

A.N.Y., 93 F.2d 297. 

11 C.J. p 1189 note 61. 


Bearing’s not taken 

Where no one on board a vessel 
anchored in a dense fog took any 
bearings, the estimates of her olli- 
cer.s in regard to their position 
should not be relied on.—The South¬ 
ern Cro.ss, C.C.A.N.Y., 93 F.2d 297. 

12. U.S.—U. S. v. Erie R. Co., Mich., 
172 F. 60, 96 C.C.A. 538. 

13. U.S.—Nicholas Transit Co. v. 
Pittsburg SS. Co., D.C.N.Y., 196 F. 
65, reversed on other grounds 209 
F. 199, 126 C.C.A. 209. 

14. U.S.—The Ozark, D.C.Mass., 281 
F. 281. 

11 C.J. p 1189 note 64. 

15. U.S.—Philadelphia, etc., R. Co. 
V. River, etc., Impr. Co., Pa., 183 
F. 109, 106 C.C.A. 401, reversing. D. 
C.. 180 F. 964—The Martha E. Wal¬ 
lace. D.C.N.y„ 148 F. 94. 

11 C.J. p 1192 note 87. 

16. U.S.—The Buenos Aires, C.C.A. 
N.Y.. 6 F.2d 426, affirming, D.C., 
The Windrush, 286 F. 261. 

I 11 C.J. p 1192 note 88. 
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Not bnmlng after oollisioa 

In a collision case involving two 
steamers with tows, conflicting evi¬ 
dence, including an admission by a 
member of the libeled steamer’s crew 
that one of her stack lights was not 
burning soon after the collision, and 
testimony that both stack lights 
were on the same electric circuit, 
etc., was held to e.stab1ish that the 
libeled steamer’s colored stack lights 
were not burning at the time of the 
collision.—The Duquesne, C.C.A.Pa., 
262 F. 1. 

17. U.S —Pennell v. U. S., D.C.Me., 
162 F 64. 

IBb U.S.—Brigham v. Luckenbach, 
D.C.Me.. 140 F. 322. 

19. U.S.—The Catalina. D.C.Cal., 18 
F.Supp. 461. 

11 C.J. p 1189 note 56. 

2a U.S.—The Charlotte, D.C.Va., 124 
F. 989, affirmed 128 F. 38, 62 C.C. 
A. 646. 

21. U.S.—The Itasca, D.C.Ga.. 117 

Ga. 886. 
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discredited, however, because of their claims for 
loss of personal effects.22 As respects liability for 
collision between a naval cruiser and a merchant 
vessel, persons on the naval cruiser are to be 
deemed no more immune to an impulse to defend 
the cruiser than those of merchant vcssels.23 

(2) Suspicious Circumstances 

Unfavorable Inferences may be drawn against the of* 
fending vessel where suspicious circumstances exist, 
such as silence or alteration of the log or the failure to 
produce available evidence, or the solicitation of wit¬ 
nesses. Loose statements of a crew after the collision 
are of slight weight in discrediting their deliberate tes¬ 
timony as to the facts and the general veracity of a 
party’s witnesses should not be impeached because of 
their different statements of attendant incidents. 

The existence of suspicious circumstances will 
cause the court to examine the evidence with espe¬ 
cial care,24 and a j^ross exaggeration or proved fab¬ 
rication by witnesses, if unexplained, will compel 
an adverse decrec.25 

Contradictory statements. While the testimony 
of a witness supported by his prior statements is 
entitled to more weight than that of a witness con¬ 
tradicted by his prior statements,2® loose statements 
or admissions, whether extracted from, or freely 
made by, the crew directly after the collision, are 
of but slight weight in discrediting their deliberate 
testimony as to the facts,27 although deliberately 


written stat'ements are given greater weight as im¬ 
peaching statements.28 However, the general verac¬ 
ity of the parties’ witnesses should not be impeach¬ 
ed because of their different statements of attend¬ 
ant incidents, as the confusion and disturbance con¬ 
sequent on the occurrence would naturally tend to 
prevent such distinct observation as would enable 
the eyewitnesses to give concurrent descriptions,2* 
and if there is an irreconcilable conflict between 
two items of testimony, the court will reject the 
one that is apparently most liable to error, and 
whose elimination will make the harmonizing of the 
remaining testimony most easy.^o 

Nonproduction of ciddence, A failure to pro¬ 
duce available evidcnce,2i or to call as a witness 
a person on board of the vessel, who had knowledge 
of the conditions affecting the question of negli¬ 
gence,32 warrants the inference that such evidence 
or the testimony of such witness would have weak¬ 
ened the case of the vessel; and the vessel cannot 
be aided by any presumption or inference that the 
oflicers or crew did any particular act where they 
were not called as witncsses.33 

Silence or alteration of log, A claim that the col¬ 
lision was due to a failure of the other vessel to 
comply with the navigation laws is materially weak¬ 
ened by the fact that the omission alleged is not 
mentioned in the log book,34 and erasures and alter- 


22. IT.S.—The Margaret B. Roper, D. 
r.S.C., 103 F. 886, affirmed 111 F. 
623, 49 C.C.A. 503. 

2a U.S.—The Silver Palm, C.C.A. 
Cul., 94 F.2d 754. 

24. U.S.—Jamison v. Delaware, L. & 
W. R. Co., D.CN.Y., 43 F.2d 585, 
modiHed on other grounds, C.C.A., 
The Fulton, 54 F.2d 467—The Cris¬ 
tobal Colon, D.C.N.Y., 86 F.2d 826. 

Only llfflitB saved 

Evidence of the witnesses on board 
of one vessel that the lights of the 
other were not seen, although a care¬ 
ful lookout was kept, outweighs the 
testimony of witnesses for the other 
vessel that her lights were brightly 
burning, coupled with the suspicious 
circumstances that her lights were 
saved, although her crew had no time 
to save their clothing.—The Sam 
Weller. D.C.N.Y., 21 F.Cas.No.12,290, 
5 lien. 293. 

Ziooklng at lights 

The mere fact that witnesses who 
testify that the lights of their own 
vessel were burning brightly say 
that they especially looked at them 
on the approach of the other vessel 
casts no suspicion on their testimony, 
it being natural that they should do 
so under the circumstances.—Brig¬ 


ham V. Luc'kenbach, D.C Me., 140 F 
322—The Alice B. Phillips, Pa., 81 
415, 26 CC.A. 467. 

25. U.S.—The Wioma, N.Y., 55 F 
338, 5 C.C.A. 122—The Grand Isle. 
C.C.La., 34 F. 767. 

11 C.,T. p 1189 note 59. 

2a U.S.—Hall v. The Buffalo, D.C. 
Mich., 11 P.Cas.No.6,927, Newb. 

Adm. 116. 

27. U.S.—The Hope, D.C.Me., 4 F. 
89. 

11 C.J. p 1190 note 64. 

Testimony at investigation 

The testimony of the witnesses at 
an investigation shortly after the 
collision IS entitled to greater weight 
than that given at the later date by 
deposition.—Royal Mail Steam Pack¬ 
et Co. V. Coinpanhia De Navegacao 
Iiloyd Brasileiro, D.C.N.Y., 60 F.2d 
207. affirmed, C.C.A.. 55 F.2d 1082, 
certiorari denied Companhia De Nave¬ 
gacao Lloyd Brasileiro v. Royal Mail 
Steam Packet Co.. 53 S.Ct. 11, 287 U. 
S. 607, 77 L.Ed. 528. 

26. U.S.—The Frostburg. D.C.Md., 
25 F. 461—The Douglass, D.C. 
Mich.. 7 F.Cas.No 4.031. 

11 C.J. p 1190 note 65. 

29. U.S.—-Corks v. The Belle, D.C. 

N.Y., 6 F.Cas.No.3,231a. 
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30. U.S.—The Helen G. Moseley, N. 
Y., 128 F. 402, 63 C.C.A. 144. 

11 C.J. p 1190 note 66. 

31. U.S.—The Ernest H. Meyer, C. 
C.A.Cal., 84 F.2d 496, certiorari de¬ 
nied Hammond Lumber Co. v. 
Broughton & Wiggins Nnv, Co., 67 
S.Ct. 193, 299 U.S. 600, 81 L.Ed. 
442. 

11 C.J. p 1190 note 61. 

32. U.S.—The Prudence, D.C.Va., 191 
F. 993. 

11 C.J. p 1190 note 62. 

33. U.S.—The Domira, D C.N.Y., 49 
P.2d 324, affirmed, C.C.A., 56 F.2d 
585. 

34. U.S.—The Buenos Aires, C.C.A. 
N.Y., 5 F.2d 425, affirming, D.C., 
The Windru.sh, 286 F. 261. 

11 C.J. p 1189 note 60. 

Absence of lights 

The claim of a steamer that a 
collision with libelant was due to the 
failure of the latter to carry proper 
lights is iriulerialiy weakened by the 
fact that su<‘h omission was not 
mentioned in the steamer's log, nor 
in the protest lodged against libelant 
on the following day.—The Rich¬ 
mond, D.C.Va., 114 F. 208. 
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ations in the log generally raise an inference un¬ 
favorable to such vessel.®® 

Tampering wth or soliciting witnesses. In a 
collision cause, attempts on either side to interfere 
with or solicit witnesses who were on the other ves¬ 
sel are always looked on with suspicion by the 
court.®® 

(3) Probabilities 

Where the evidence le conflicting ai to which veeeel 
wae in fault for a colllelon, the court will reeort to reaeon- 
able probabllltlee. 

In determining, on conflicting testimony, which 
of two vessels was in fault for a collision, the court 
will take into consideration the probabilities and 
presumptions, based on the skill, knowledge, and 
ability of the crews of the respective vessels, as to 
which was the better manned, and the less likely 


to make a mistake,®^ giving greater weight to sim¬ 
ple and consistent stories and theories than to un¬ 
reasonable and inconsistent ones.®® The court must 
also be governed chiefly by undeniable and leading 
facts if such exist in the case;®® and superior cred¬ 
it will be given to those witnesses who were sus¬ 
tained by collateral evidence concerning the mate¬ 
rial subsidiary facts.^® 

Violation of plain rules of navigation. It has 
been held, in the absence of affirmative proof, that 
it is highly improbable that a sailing vessel navi¬ 
gated by experienced seamen would fail to sound 
her foghorn as required by the navigation laws;^^ 
and an allegation of a steamer that the sailing ves¬ 
sel changed her course is viewed with suspicion by 
the courts, and such defense must be established by 
a preponderance of evidence as it is not sufficient 
that the evidence creates a doubt 2 and the rule 


as. DUr«v«it luutdwxltlag 

Where nuccesHive entries in log 
book of naval cruicier indicating vin- 
ibillty of aero were in one handwrit¬ 
ing, while two remaining entriee in¬ 
dicating viaibility of two hundred 
yarda during two hours preceding 
collision with merchant vessel in fog 
were in another handwriting, and 
such entrlea were written over eraa- 
ed original entries, court is entitled 
to asBume that vinibility during hour 
preceding collision was zero as in 
preceding hours.—The Silver Palm, 
C.C.A.Cal., 94 F.2d 764. 

OradibUlty of tastiiiioBy urn to oltara- 
ttoai 

An afndavit of the flrst officer that 
he falsified the log at the captain’s 
directlonH has been held not credible 
where it was shown that such officer 
had lost hiH license be 'ause of an 
assault on the captain.—The East¬ 
ern Knight. P.C.N.Y., 56 F.2d 428, 
affirmed, C.C.A., ran-Ainerlean Pe¬ 
troleum & Transport Co. v. IT. S.. 18 
F.2d 1020. 

Proper method of oorreotlon 

Krroneous entries in the log of a 
vessel should be corrected by leav¬ 
ing the original entry clear and nut 
by erasure of such entry.—The Sil¬ 
ver Palm, C.C.A.Cal.. 94 F.2d 764— 
The Ernest H. Meyer. C.C.A Cal.. 84 
F.2d 496, certiorari denied lluiiiniond 
Lumber Co v. Uroughton & Wiggins 
Nav. Co., 67 S.Ct. 193, 299 US. GOO, 
81 L.Ed. 442. 

36u U.S.—Palmer v. Merchants’, etc.. 
Transp. Co.. D.C.Mass., 164 F. 683 
—The Monticello. D.C Msss.. 17 P. 
Gas.No.9,739, 1 Lowell 184, affirm¬ 
ing, C.C.. 7 F.CaaNo.S,971, Holmes 
7. 

af7. U.S.--The Armlnda, D.C.N.Y.. 69 
F.2d 776, affirmed, C.C.A., Silver 
Line v. The Arminda, 69 F.2d 1074 
—The Winceco, D.C.N.T., 89 F.2d 


970, affirmed, C.C.A.. Huntley v. 
The J. C. Reichert. 48 F.2d 1076. 

11 C.J. p 1190 note 69. 

Xmprobablo aavlgatioa 

When several witnesses concur in 
testifying that the lights could not 
be seen in a situation where they 
should have been seen, and, more es¬ 
pecially, where it appears that the 
persons in charge of ani>ther vessel 
maneuvered their own vessel in ref¬ 
erence to the other, and that, on 
looking specially for colored lights, 
they could not see any, and iictually 
navigated their own vessel in a way 
that would have been highly improb¬ 
able had the colored lights been vis¬ 
ible. the Inference seems irresistible 
that there must have been some de¬ 
fect in the lights that ought to have 
been seen, but were not.—The Tiuns- 
downe, D.C.Mich., 105 F. 436—11 C. 
J. p 1193 note 92. 

Only tostlmoBy that of orawn 

Where there is no testimony save 
that from the crews of the colliding 
vessels, which is in sharp conflict, 
the court will not attempt to reeon- 
oile It, but will dispose of the case 
rather hy the conceded facts and 
the probubilllles of the situation, 
lias(‘d on the skill and ability of the 
masters and crew and the motives 
Involved.— The WInneeonno, C.l\A 
Lu.. 69 F.2d 660—Osterhiiudt v. Fcd- 
crnl Sugar Refining Co., D.C N Y., 14 
F.2d 319, modified on other grounds, 
C.C.A., 22 F.2d 476. 

Trial after long lapse of time 

The lapse of a long time between 
the collision and the trial deprives 
the testimony of eyewitnesses of 
much of Its probative force, and in 
such a case contemporaneous records 
and statements and considerations of 
general probability seem to be of 
more Importance than contradictory 
I testimony as to specific facts.—The 
I Pocahontas, D.C.N.Y., 4 F.Supp. 208. 
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Torsion presupposing intentional col¬ 
lision or orimlnal negligsnos 

(1) If one version of the accident 
makes it necessary to suppose that 
the collision must have been inten¬ 
tional. while the other version does 
not, the latter will be accepted.—The 
Co. F. Young, D.C.N.Y., 24 F. 611 — 
11 C.J. p 1191 note 76. 

(2) Where, if the witnesses of the 
vessel whose lights arc attacked are 
believed, the course of the other can 
be accounted for only on the hypo¬ 
thesis of criminal negligence, such 
conclusion will not be adopted.—The 
Lansdowne, D.(\Mich., 106 F. 436— 
The Roman, C.(\Pa., 14 F. 61. 

11 CJ p 1193 note 91. 

▼islbllity of lights 

It cannot be lightly supposed that 
an experienced master would carry 
his side lights so as to be viaible 
across the bow's of an approaching 
vessel.—The Maverick. D.C.N.Y., 75 
P. 846, affirmed 84 P. 906, 28 C.C.A. 
662. 

38. U.S —In re La Bourgogne, D.C. 
N’.Y.. 117 F. 261, reversed on other 
grounds 139 P. 433. 71 C.C.A. 489. 
and affirmed, C.C.A., 28 S.Ct. 664, 
210 U.S. 96. 62 L.Ed. 973. 

11 C.J. p 1191 note 71. 

39. U.S.—Thompson v. The Great 
Republic, La., 23 Wall. 20, 23 L.Ed. 
55—The Hope. D.C Me., 4 F. 89, 
affirmed, C.C., 8 F. liO. 

11 C J. p 1191 note 72. 

40. n.S.—The Florence P. Hall, D. 
C.N.Y, 14 F. 408. 

41. U.S.—The Ludvig Holberg, N.T.. 
16 S.Ct. 477, 167 U.S. 60, 39 L.EJ. 
620. 

11 C.J. p 1191 note 76. 

43. U.S.—Haney v. Baltimore Steam 
Packet Co.. Md., 23 How. 287, 16 
L.Ed. 562—The Pilot Boy. S.C., 115 
F. 873, 63 C.C.A. 329. 

11 C.J. p 1191 note 76. 
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applied in cases of collision between sailing ves¬ 
sels, that, where the evidence is conflicting, it is 
more probable that one fell off from her course than 
that the other changed her course many points, 
applies with less force to a collision between a sail¬ 
ing vessel and a steamer.^3 

b. SnfBiciency of Evidence 

(1) In general 

(2) To show fault of other vessel 


(1) In General 

A preponderance of evidence le generally necessary 
and sufficient to prove the facts In issue in a collision 
case, but this preponderance is not one of the number 
of witnesses. 

A preponderance of the evidence is generally nec¬ 
essary and sufficient to establish facts in issue in a 
collision case,^^ and, in accordance therewith, libel- 


43. U.S.—The Kdda, Mass., 17.3 P. 
436. 97 C.C.A. 6.38, certiorari denied 
30 S.Ct. 576, 216 U.S. 622. 54 I-.Ed. 
641. 

44. U.S.—The BoflHCO, D.C.N.Y., 42 
P.2d 549—The Bowlini; (Jreen, (' 
N.Y., 11 P.Supp. 101). afllrmed, C. 
C.A.. Cyarnikow Rionda Co. v El- 
lerman & Bucknall S. S. Co.. 81 F. 
2d 1017—The Charles I.. J<*ffrey. 
Me.. 55 F. 685. 5 C.C.A. 24G. 

A finding’, based on part of the 
evidenoe, that a vessel, struck by an¬ 
other while approaching; a pier to 
take a berth did give fog signaKs a.s 
required by the Inland Rules was 
held to be not clearly wrong —The 
El Monte. C.C.A.Tex.. 252 F. 59. 164 
CC.A. 171, certiorari denied South¬ 
ern rac'iiic Co. v. Stag Line. 39 S.Ct. 
11. 248 U.S. 573. 63 L.Ed 427. 
Evidence held snfilclent 

(1) Tn gi'neral.--The Southern 
Cros.s. C C.A NY., 93 F 2d 297- -The 
I’residerit Madi.'^ori, <\C.A.VVa.sh. 91 
F 2d 835, adlnning. D.C , 13 F Supp 
692—The T-exington, C C.A.N.Y. 79 
F.2d 252, affirming, DC, S FSupp. 
417—The John F. Bresiiahari, J>(\N. 
Y, 58 F.2d 678, affirmed, CC.A., 
0’Ho>le V. The A.shbourne, 62 F 2d 
1077—The Silvanu.s. D.C La, 06 F.2d 
257, affirmed, CCA, Nederland.sche 
Indi.sche Tunkstoomboot Maats v. 
Standard Oil Co., 66 F.2d 113—New 
England Maritime Co. v. TT. S., DC. 
Ma.ss., 55 F.2d 674, affirmed, CCA., 
IT. S. V. Could, 73 F.2d 1016—The 
Boftsco. D.C.N.Y, 42 F.2d 549—'Mer¬ 
chants’ & Miners’ Transp. Co. v. 
Nova Scotia S. S. Corporation, C.C 
A.Mass., 40 P".2d 167- The J. C. 

Hartt, D.C.N.Y., 39 P’.2d 923—The 

William A. Paine. CC.A.Ohio, 39 P. 
2d 586—The Quogue. C.(' A N.Y., 35 
F.2d 683—Brown S. S. Co. v. Fon¬ 
tana S. S. Co., C.CA.Ohio, 28 F 2d 939 
—The Fort St. George. C.C.A.N.Y., 27 
P.2d 788, affirming, D.C., 22 F.2d 195, 
and certiorari denied Bermuda & 
West Indies S. S. Co. v. Oceanic 
Steam Nav. Co., 49 S.Ct. 179, 278 IJ. 
S. 654, 73 L.Ed. 564—Appeal of Cen¬ 
tral R. Co. of New Jersey, C.C.A.N. 
Y., 22 F.2d 275—The O.sceola and The 
Hercules. D.C.N.Y., 18 F.2d 415, af¬ 
firmed, C.C.A., Coughlin v. The Os¬ 
ceola and The Hercules, 18 F.2d 418 
—Atlantic Coast Co. v. U. S., C.C.A. 
N.J., 13 F.2d 854, affirming, D.C., The 


Augusta G. Hilton, 3 F.2d 808—The 
Augustine. D.C.N.Y., 8 F.2d 287—The 
Crest. D.C.N.Y., 15 F.Supp. 529— 

The Deut.schland. D.C.N Y.. 14 F. 

Supp. 282. affirmed. C.C.A., 90 F.2d 
454—The N. Y. Central No. 31. D.C. 
NY., 11 F.Supp. 1003, modified on 
other grounds. CC.A., Clyde Mallory 
Lines v. New York Cent. R. Co., S3 
F.2d 158—The Ohioan, D.C.N.Y., 9 F. 
Supp. 361—The IJonry W. Card, D C. 
N.Y.. 7 F.Supp. 324- -The Bern. D.C. 
N.Y., 5 FSupp. 741, affirmed, CC.A., 
74 F.2d 235—The American Eagle. 
DC.N.Y., 3 F.Supp. 717, affirmed, C 

C. A., American T4ighterage Corpora¬ 
tion V. The President Hayes, 68 F 2d 
993—The Elizabeth M. Miller, D.C N. 
Y., 3 F.Supp. 171—The San Simeon. 

D. C.N.Y.. 1 F.Supp. 506, affirmed, C.C 
A., 63 F.2d 798, certiorari denied I’a- 
cirtc Atlantic S. S. Co. v. Mooremack 
Gulf Lines, 54 S Ct. 61, 290 U.S. 643, 
78 LEd. 558—The Energetic, D.C N. 
Y , 297 F. 670. affinm«d, C.C.A., 297 
F. C73—The Newburgh, C C A.N.Y , 
273 F. 436—The Mnhanoy, N.Y., 258 
F. 114, 169 C.C.A. 200. 

(2) To show violation of rules - 
The Silver T’alrn, C C\A.Cal., 94 F.2d 
754—The Cyrene, C C.A Va.. 85 F 2d 
935—The Inviiieible, DC.NY., 12 F 
2d 959, affirmed, (\(\A., 12 F 2d 960 
—The ('’lenoMit Smith, D.C.La., 9 F. 
2d 174—State of Maryland v. Stand¬ 
ard Oil Co. of New Jer.sey, Df^Md, 

8 F,2d 514—The IVnnland, D.C N.Y., 

9 P^Supp. 377, affirmed, C.C.A., J^’i-ed- 
erick Ley land & Co. v. The Anniston 
City, ’82 F,2d 1008- The Boston. C. 
C.A.N.Y., 277 F 36, certiorari denied 
City of New York v. New England 
S. S. Co.. 42 S<H. ?,M. 258 TT.S. 622, 
66 14 Ed. 796- The Hampden, C.C.A. 
Ga., 276 V. 399, uflirniing, I>.C.. 267 
F. 464. 

(3) To show cau.se of collision or 
damage.—The 1‘or t Chester, C.C.A.N. 
Y., 94 P''2d 644—The K. V. Judge. 
C C.A.N.Y., 68 F.2d 710—New Orleans 
Coal & Bi.s.mi Towboat (\j. v. Gaston 
S. S. ('o., OC.A.La., 65 F.2d 722— 
The J. 1'. McAllister, C.C.A.N.Y., 58 
P.2d 984, modifying, D.C., The Mc¬ 
Allister No. 85. 58 F 'ja 981—The Sil¬ 
vanu.s, D.C.La , 56 F.2d 257, affirmed, 
C.C.A., Nederlandsche Indische Tank- 
Htoomboot Maats v. Standard Oil Co., 
66 F.2d 113—The ITiscilla, C.C.A. 
Ma.ss., 55 P\2d 32, modifying, D.C., 
27 F.2d 921, and certiorari granted 
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Doane-Commercial Towing Co. v. 
Mexican Pi-troleurn Corporation, 52 
S.Ct. 644, 286 li.,S. 540. 76 L.Ed. 1278. 
certiorari dismissed 57 SCI. 756. 296 
U.S. 669—The Hi rbcrt L. Pont in, C. 

C. A.N.Y, 50 P\2d 177-The Saucon, 

D. t'.N.Y"., 41 F2d 952—Tile W. C. 

Bl(»ck, DC.NY., 41 F 2 d 834. anirmcd, 

C. C A.. The Wilson P P'oss. 45 P\2d 

1023—The Stonewall. DC.NY., 41 F. 
2d 833—The Wmeecu. DC N.Y.. 39 F. 
2d 970, affirmed, C.C A., Huntley v. 
The J. C. Reielu rt, 4 8 F.2d 1076—The 
Corsair, C.C A.N Y.. 37 F. 2 d 45—Tlie 
Lehigh Valley No. 142, C C A N.Y.. 35 
F'.2d 707—The Sabine Sun, I)CT 4 H., 
21 P'.2d 121. afflrnied. (\CA. 33 F. 
2d 42—Standard Oil Co. v. Shipown¬ 
ers’ & Merchants’ Tugboat Co, C l\ 
A.C^il., 17 P‘2d 366—The Wolsum. C. 
(\A.Canal 74 c>ne, 14 P’ 2 d 371—The 

Baker Brothers, C.C.A N.Y., 10 P''.2d 
791—The PYed B. Dalzell. Jr., CCA. 
N.Y.. 1 P\2d 259—The Cri‘st, D.C.N. 
Y., 15 P'.Supp. 529—The Tydol. D.C. 
N.Y., 13 FSujip. 329-Tile Wi*st 
I’oint, D.t^N.Y., 10 P'.Siipp 975, modi¬ 
fied on other grounds, CC.A , 85 P’2d 
63—The Cutebogue, Dt^N.V., 7 P\ 
Supp. 621, affirmed, C.C A., Long Is¬ 
land R Co. V City tiT New York, 74 
P^2d 1017- The Elizal).‘th M Baker, 
DCN.Y., 3 P\Supp. 977, niodilied on 
other grounds, t" C.A , 69 P'2d 51, eer- 
tiorari denied Mesec k Towing & 
Tran.sportal ion Co v. Baker, 54 S Ct. 
714. 292 IhS. 63C, 78 T 4 Ed 148S. Me- 
seek Towing & Tran.sjiortat Ion Co. v. 
Sinith-Miirphy Co. 54 S.(h 714, 292 
IhS 636. 78 LPM MSS. and Mese<k 
Towing & Ti .•in.s[)ortHtion (^). v. 
B\an. 54 S Cl. 7J5. 292 U.S 636, 7.S 
LP:d MSS—TJie lOhzabelh M Miller, 

D. t\N Y. 3 P'Siijq) 171—The A!n(d<-o, 
D.(\Mas.s, 273 P’. 614. affirmed. CC 
A.. 283 P' 890—Tlie New York (^ n- 
tral No. 17. NY. 256 F. 220 . 167 C 
C.A. 4 30- The Chemung, DC.N.Y.. 
252 p-'. 887 

(4) To show eollision due to sole 
fault of one vf'sst I ■ The Gwynedd, 
C.C.A.Pa., 91 FJd 112—Tar & Fuel 
Transp(»rl (''(jrporatiori v. 1‘almer, C. 
C.A.N.Y., 90 P'2d 437—The JYovi- 

denee, CCAN Y . 67 P'.2(l 865. affirm¬ 
ing, 1>.C., 3 P’Supp. 461—Neder- 

landsche Indische Tankstoomboot 
Maats V. Standard OH Co., N.J., C.C. 
A.La., 66 F.2d 113, affirming, D.C., 
The Silvanus, 56 P\2d 257—The I'er- 
severance, G.C.A.N.Y., 63 F.2d 788, 
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ant must make out his ease by a fair preponderance | of evidence,^® and the same rule obtains as to af- 


certiorari denied Cornell Steamboat 
Co. V. Lavender, 63 S Ct. 692, 289 U. 
S. 744, 77 L.li3d. 1490—The Port New¬ 
ark. D.C N.Y.. 60 F.2d B49—The 

Nome, C.C.A.Lm.. 69 F.2d 146—Mer¬ 
chants’& Miners’Transp. Co. v. Nova 
ScotiM S. S. Corporation, C.C.A.Mass., 
40 F.2d 167—The Fort St. George, D. 
C.N Y.. 22 F.2d 195. affirmed, C.C.A., 
27 F.2d 788, certiorari denied Bermu¬ 
da & West Indies S. S. Co. v. Oceanic 
Steam Nav. Co., 49 S.Ct. 179, 278 U. 
S. 664, 73 li.Ed. 564—The Hallfcrim, 
C.C.A.N.Y., 20 F.2d 720, affirming, D. 
C., The Havre Maru, 16 F.2d 4X3—IJ. 
S. V. North & South Shipping Co., C. 
C.A.Me., 17 F.2d 653—The Norman 
Bridge, C.C.A.N.Y., 13 F.2d 435—La 
Flandre, C.C.A.Pa., 9 F.2d 331, modi¬ 
fying. D.C.. The Philadelphia, 239 F. 
396—The Bowling Green, D.C.N.Y., 11 
F.Supp. 109, affirmed, C.C.A., Cyarnl- 
kow Itionda Go. v. Ellermnn & Buck- 
nail S. S. Co., 81 F.2d 1017—The Sun- 
oil, D.C.N.Y., 8 F'.Supp. 512—The Vel¬ 
ma Brooks, D.C.Md., 3 F.Supp. 766, 
affirmed, C.C.A., Townsend v. Myn.son 
S. Line, 66 F.2d 1019—The Hawarden. 
C.C.A.Va., 294 F. 90, affirming, D.C.. 
The Richmond. 276 F. F70—The Pe¬ 
ter Rinelli, C.C.A.N.Y., 282 F. 211— 
The Stiflnder, C.C.A.N.Y.. 275 F. 271 
—The Perseus. C.C.A Ohio, 272 F. 633 
—The Old Reliable, C.C.A.Pa., 269 F. 
725—The Northland, C.C.A.Va. 262 
F. 246—The John D. Dailey, D.C.N. 
Y., 260 F. 241—The Mercer, D.C.N.Y., 
264 F. 751—The Sarinatia, D C.Md.. 
253 F. 767—The Kerry Range, D.C. 
Md., 251 F. 379—The Mary B. Cur¬ 
tis, Tex., 250 F. 9, 162 C.C.A. 181, cer¬ 
tiorari denied D. W. Ryan Towboat 
Co. v. Bowers Southern Dredging Co., 
38 S.Cl. 580. 247 U.S. 514, 62 L.Kd. 
1243—The Vedamore, Md., 247 F. 108, 
159 C.C.A. 326—The Leonard J. Bus¬ 
by, N.Y., 241 F. 856, 154 C.C.A. 557. 

(5) To show both vessels at fault. 
—The Koyei Maru, C.C.A.Cal., 96 F. 
2d 652—Felge v. Hurley, C.C.A.Ky., 
89 F.2d 676—The Hans Maersk, C.C. 
A.Va., 87 F.2d 193—The Salutation, 
C.C.A.N.Y., 79 F.2d 609—The Chero¬ 
kee, C.C.A.N.Y., 70 F.2d 316—The 

Uuthle M., D.C.N.Y., 60 F.2d 169— 
The Nassau. C.C.A.N.Y., 35 F.2d 709 
—The Lehigh Valley No. 142, C.C.A. 
N.Y., 35 F.2d 707—The Sidney M. 
Hauptman, C.C.A.N.Y., 34 F.2d 622, 
certiorari denied Bush Terminal Co. 
V. The Sydney M. Hauptman, 50 S. 
Ct. 68, 280 U.S. 697, 74 L.Ed. 643— 
Brown S. S. Co. v. Fontana S. S. Co., 
C.(\A.Ohio. 28 F.2d 939—The Mu- 
naires, C C.A.N.Y., 1 F.2d 13—The 
Thor, l)(\MasH., 22 F.Supp. 792—The 
l»ennland, D.C.N.Y., 9 F.Supp. 377, 
affirmed. C.C.A., Frederick Ley land 
& Co. V. The Anniston City, 82 F 
2d 1008—Missouri Valley Bridge & 
Iron Co. V Inland Waterways Cor¬ 
poration, D.C.La., 9 F.Supp. 66—The 
Radium, D.C.N.Y., 7 F.Supp. 804— 


The Ida S. Dow, D.C.Va., 8 F.Supp. 
676, affirmed, C.C.A., The Herman 
Prasch, 71 P.2d 965—The Nanuet, D. 
C.N.Y., 3 F.Supp. 487—The Auto¬ 
matic. D.C.N.Y.. 298 F. 607—The 

Anna, C.C.A.Tex., 297 F. 182, certio¬ 
rari denied Kawasaki Zosensho v. 
Cosulich Societa TriestinH dl Navi- 
gaziune of Trieste, Italy, 44 S.Ct. 456, 
265 U.S. 681. 68 L.Ed. 1190—The 
George S. Tice, C.C.A.N.Y.. 287 F. 127 
—The Barendrecht, aC.A.N.Y.. 286 
F. 386, modified on other grounds 
Naamlooze Venootschap Maatschap- 
pij Stoomschip Barendrecht v. Moran 
Towing & Transportation Co., 9 F. 
2d 614—Border Line Tran.sp. Co. v. 
Canadian Pac. Ry. Co., D.C. Wash., 
262 F. 989. 

(6) To show immoderate speed In 
fog.—The Ernest 11. Meyer, C.C.A. 
Cal., 84 p\2d 496, certiorari denied 
Hammond Lumber Co. v. Broughton 
& Wiggins Nav. Co., 57 SCI. 193. 299 
U.S. GOO, 81 L.Ed. 442—The Herman 
Frasch, C\C.A.Va., 71 F.2d 965. af¬ 
firming, D.C., The Ida S. Dow, 3 F. 
2d 676—The Old Colony, D.C.Me., 52 
F.2d 992—Steffens v. U. S., C.C.A.N. 
Y., 32 F.2d 206—The Providence, D. 

C. N.Y., 3 F.Supp. 461, affirmed, C.C. 
A., 67 F.2d 865—The Ansaldo Savoia, 

D. C.Va., 276 F. 719—The FJell, D.C. 
Va., 257 F. 478. 

(7) To overcome presumption of 
fault.—Rideout v. Charles Nelson Co., 
C.C.A.Cal., 65 P.2d 783, affirming, D. 
C., The Doyiestown, 50 F.2d 439. 

(8) To show failure to maintain 
sufficient lookout. 

U.S.—The 'Wyomissing, C.C.A.N.J., 72 
F.2d 834, affirming, D.C., 2 F.Supp. 
954—The Orange, C.C.A.N.Y., 68 F. 
‘ 2d 307—The Commonwealth, C.C.A. 
Alaska, 36 F.2d 583—Dahlmer v. 
Buy Slate Dredging & Contracting 
Co., C.C,A.Mass., 26 F.2d 603—The 
Buenos Aires, C.t^A.N.Y., 5 P.2d 
425, affirming, D.C., The Windrush, 
286 F. 261—Black v. U. S., D.C Me.. 
8 F.Supp. 443, affirmed, C.C.A., U. 
S. V. Black, 82 F.2d 394—The Barge 
No. 4, D.C.Va., 248 F. 823, affirmed 
New York P. & N. R. Co. v. Wil¬ 
kins, 267 F, 42. 168 C.C.A. 254, in 
which certiorari is denied 39 S.Ct. 
288, 249 U.S. 606, 63 L.Ed. 798— 
The John G. McCullough, Va., 239 
F. Ill, 152 C.C.A. 153, affirming, 
D.C., 232 F. 637. 

Alaska.—The Commonwealth, 8 Alas¬ 
ka 23. 

(9) To show maintenance of prop¬ 
er lookout.—The Jean Jadot, D.C.N. 
Y., 2 F.Supp. 942. 

(10) To show maintenance of 
proper lights. 

I’.S.—New England Maritime Co. v. 
U. S.. D.C.Mass.. 55 F.2d 674, af¬ 
firmed U. S. V. Gould. C.C.A., 73 
F.2d 1016—Dahlmer v. Bay State 
Dredging & Contracting Co., C.C. 
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A.Mass., 26 F.2d 603—The Scandi¬ 
navia. D.C.N.Y., 11 P.2d 542—Black 
V. U. S., D.C.Me., 8 F.Supp. 443, af¬ 
firmed. C.C.A., U. S. V. Black. 82 
F.2d 394—Crowell v. U. S.. D.C. 
Mass., 273 F. 227—The Chepstow 
Castle. D.C.Mass., 263 P. 147. 
Ala.ska.—The Oommonwealth, 8 Alas¬ 
ka 23. 

(11) To show absence of proper 
lights. 

U.S.—The Gyrene. C.C.A.Va., 85 P.2d 
935—The Asfalto, D.C.N.Y., 45 P. 
2d 857, modified on other grounds, 
C.C.A., 51 F.2d 982—^Almlrante S. 

S. Corporation v. U. S., C.C.A.N.Y.. 
34 F.2d 123—The Augusta O. Hil¬ 
ton, D.C.N.J., 3 P.2d 308—The Na¬ 
nuet, D.C.N.Y., 3 F.Supp. 487—The 
Duquesne, C.C.A.Pa., 262 F. 1. 

La.—Luke v. Morgan’s Louisiana & 

T. R. & S. S. Co., 84 So. 483, 147 
La. 30. 

Bvldenoe held IneiiAclent 

(1) In general.—The Catalina, C.C. 
A.Cal., 95 F.2d 283, affirming, D.C., 18 
F.Supp. 461—The President Madison, 

C. C.A.Wash.. 91 F.2d 835, affirming, 

D. C.. 13 F.Supp. 692—U. S. v. Black, 

C.C.A.M 0 .. 82 F.2d 304, affirming, D. 
C., Black V. U. S., 8 F.Supp. 443—The 
Willowpool, C.C.A.N.Y., 66 F.2d 385 
—The Arminda. D.C.N.Y., 59 F.2d 
776, affirmed, C.C.A., Silver Line v. 
The Arrninda, 59 F.2d 1074—The 
Comet No. 6, D.C.N.Y., 42 F.2d 654, 
affirmed, C.C.A., 42 F.2d 656—The Bo- 
fi.MCo, D.C.N.Y., 42 F.2d 649—The 

Hattie Thomas, D.C.N.Y., 43 P.2d 270 
—The Paris, D.C.N.Y., 37 F.2d 734, 
affirmed, C.C.A., 44 F.2d 1018—The 
Cri.stobal Colon, D.C.N.Y., 36 F.2a 
826—Managua Nav. Co. v. Aktiesel- 
.skabet Borgestod, C.C.A.La., 7 F.2d 
990. 

(2) To overcome presumption of 
fault.—The Sabine Sun, C.C.A.l*a., 33 
P.2d 42, affirming. D.C., 21 F.2d 121 
—The Glasgow Maru, D.C.Tex., 1 F. 
2d 603—The Gulf of Mexico, C.C.A.N. 
Y., 281 F. 77—The Forde, C.C.A.N.Y., 
262 F. 127. 

(3) To show both vessels at fault. 
—The Poling Bros. No. 6, C.C.A.N. 
Y., 95 F.2d 402. 

Beyond reaeonahle donlit 

Where libelant’s ascending steam¬ 
er collided with descending steamer 
when latter sheered to port in nar- 
r«)W reach of Sabinc-Neches Canal, 
and ascending steamer did not stop 
and reverse engines as required by 
rules, ascending steamer, seeking to 
avoid division of damages, held re¬ 
quired to show beyond reasonable 
doubt that she could not have avoid¬ 
ed collision.—The Fulton, C.C.A.N.Y., 
54 P.2d 467—The Sunoll, D.C.N.Y., 8 
F.Supp. 512. 

46. U.S.—The H, Herberman, D.C. 
N.Y.. 33 F.2d 332—The Wolverton, 
C.C.Pa.. 28 F. 881. 
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firmative defenses and an impossible degree of | proof cannot be requircd.^'l 


Alaska.—The Tuscan, 8 Alaska 524. 

11 C.J. p 1184 note 95 [e], p 1187 
note 32. 

Bvldenoa held anfloient 

(1) In general. 

U.S.—The Haven Belle, C.C.A.Va.. 85 
P.2d 939-~The Trenton, C.C.A.N.Y., 
72 F.2d 283—The Marian, C.C.A. 
Cal., 66 F.2d 354, certiorari denied 
Duncanson-Harrelson Co. v. David¬ 
son, 54 S.Ct. 123, 290 U.S. 687, 78 
D.Ed. 692—Larsen v. Portland Cali¬ 
fornia S. S. Co., C.C.A.Cal., 66 F.2d 
326—The Ditmar Koel, C.C.A.Tex., 
65 F.2d 555—The East Indian, C. 

C. A.N.Y., 62 F.2d 242, modifying, 

D. C., 58 F.2d 1015—The Nassau. C. 
C.A.N.Y.. 35 F.2d 709—William Ly- 
all Shipbuilding Co. v. U. S., C.C.A. 
N.Y., 31 F.2d 937, reversing. D.C.. 
10 F.2d 620—Courtney v. Walker, 
C.C.A.Md., 26 F.2d 583—The Per¬ 
severance, C.C.A.N.Y., 11 F.2d 527 
—The Helmsman, D.C.N.Y., 11 F. 
2d 441, affirmed. C.C.A., Munson v. 
The Helmsman. 11 F.2d 444—Tlu* 
John T. Hughes, C.C.A.N.Y., 9 F.2d 
919—U. S. V. City of New York. D 

C. N.Y,, 8 F.2d 270—The Tronlollle. 

D. C.Md., 7 F.2d 401—In re Steam¬ 
ship Co. Norden. D.C.Md., 6 F.2d 883 
—The Felix Taussig. C.t^A.Or., 5 F 
2d 612, certiorari denied Mystic S. 

S. Co. V. Diamond-O Nav. Co., 46 S. 
Ct. 21, 269 U.S. 560, 70 L.Ed. 412— 
The Catalina, D.C.Cal . 18 F.Supp. 
461—The Quevilly, D.C.N.Y., 12 F. 
Supp. 535—The Carisco, D.C.N Y., 
6 F.Supp. 743, affirmed, C.C.A., 
Thames River Line v. Chester A. 
Poling. Inc., 73 F.2d 993—The Po¬ 
cahontas, D.C.N.Y., 4 F.Supp. 208 
— The Manhattan. D.C.Pa., 3 F. 
Supp. 75, affirmed, C.C.A., The Bes¬ 
semer, 63 F.2d 995—The Jean Ja- 
dot, D.C.N.T., 2 F.Supp. 942—The 
Taiho Maru, C.C.A.Tex., 295 F. 64 
—The Thelma, C.C.A.N.Y., 289 F. 
807—The Wyomissing, D C.N.Y., 
287 F. 359—M. & J. Trac y v. Di¬ 
rector General of Railroads, D.C.N. 
Y., 287 F. 262—The Avon, C.C.A. 
N.Y., 280 F. 679—The Aurora. N. 
Y., 258 F. 439, 169 C.C.A. 455—The 
Chepstow Castle, D.C.Mass., 253 F. 
147—The Andreas Gerakis, N.Y., 
247 F. 313, 169 C.C.A. 407. 

Mich.—Sullivan v. Pittsburgh S. S. 

Co., 203 N.W. 126, 230 Mich. 414. 

11 C.J. p 1187 note 32 ia]. 

(2) To show that collision occur¬ 
red and identity of vessei.—The Ko¬ 
rean Prince, D.C.N.Y., 9 F.2d 638, af¬ 
firmed, C.C.A., The Transfer No. 20, 
9 F.2d 1021—Berwind-White Coal 
Mining Co. v. Fiannery Towing Line, 
C.C.A.N.Y., 276 F. 814—The Roman 
Prince, D.C.N.Y., 270 F. 988. 

(3) To show freedom from fault. 
—The Sllvanus, D.C.La., 66 F.2d 267, 
affirmed, C.C.A., Nederlandsche In- 
dische Tankstoomboot Maats v. 


Standard Oil Co., 66 P.2d 113—Dollar 
S. S. Line v. Matson Nav. Co., C.C.A. 
Cal., 23 F.2d 664, certiorari denu^d 
49 S.Ct. 8, 278 U.S. 698, 73 L.Ed. 527 
—The Diamond, C.C.A.Cal., 14 F 2d 
923—Managua Nav. Co. v. Aktiesel- 
skabet Borgestad, C.C.A.La., 7 F.2d 
990. 

Evidence held Inenflloient 

(1) In general.—The c^atalina, C.C. 
A.Cal., 95 F.2d 283, affirming, D.C. 
18 F.Supp, 461—Fulton Lighterage 
Co. V. New York & Cuba Mail S. S. 
Co.. C.C.A.N.Y., 83 F.2d 244—The 

James W. Follette, C.C.A.N.Y., 68 F. 
2d 827, reversing, D.C., 6 F.Supp. 27 
—The, John F. Lewis. D.C.Pa., 61 F. 
2d 274—The New York Central No. 
17. D.C.N.Y., 42 F.2d 659. affirmed. 
C.C.A., Allen N. Spooner & Son v. 
The New York Central No. 17. 42 F. 
2d 663—The Cedarhurst, C.C.A.N.Y.. 
42 F.2d 139, certiorari denied Hudson 
River Nav. Co. v. The Cedarhurst. 
.51 S.Ct. 75, 282 U S. 868, 75 L.Ed. 767, 
and The Trojan. 51 SCI 75, 282 U.S. 
868, 76 L.Ed. 767—The Otsego, D.C. 
N.Y., 40 F.2d 925—The W. L. Steed, 

C. C.A.N.Y., 39 F.2d 569, certiorari de¬ 
nied Pan American Petroleum & 
Transport Co. v. U. S., 51 S Ct. 27. 
282 U.S. 847. 75 L.Ed. 751—The Ed¬ 
ward P. Me.Heck, C.C.A.N.Y.. 35 P.2d 
866—Courtney v. Walker, C.C A.Md., 
26 P.2d 683—Redwood S. S. Co. v. U. 
S. Shipping Board Emergency Fleet 
Corporation. C.C.A.Cal., 18 F.2d 382 
—The Diamond S., C.C.A.N Y., 9 F. 
2d 880—The Edward A. IThrig, D.C. 
N.Y., 9 F,2d 185—Edward J. Barton 
Lighterage Co v. Payne, C.C.A.N.Y., 
6 F.2d 671—M. & J. Tracy v. Payne, 

D. C.N.Y., 4 F.2d 158, affirmed. C.C.A.. 

M. & J. Tracy v. I>avi.s. 4 F.2d 158— 
The Lehigh, D.C.N.Y., 12 F Supp. 75 
—The Lexington, D.C.N.Y, 8 F.Supp. 
417, affirmed, C.C A.. 79 F.2d 252— 
The Beacon. D.C.Md., 6 F.Supp. 779— 
The Broadway, D.C.N.Y., 3 F.Supp. 
164—The P. R. R. No. 566, D.C.N.Y., 
2 F.Supp. 627—The Minerva, D.C Pa., 
298 F. 609—Ohsen Water & Towing 
Co. v. Director General of Railroads. 
D.C.N.Y., 297 V. 480, affirmed, C.C.A., 
297 F. 482—The Kathleen Tracy, D.C. 

N. Y., 296 F. 711, affirmed, C.C.A., 
Price V. The Kathleen Tracy, 296 F. 
713—Texas Co. v. City of New York. 
C.C.A.N.Y., 290 F. 382—The West- 
field, D.C.N.Y., 286 F. 759—The Levi¬ 
athan. D.C.N.Y., 286 F 745—The Jay 
St. Terminal No. 3, D.C.N.Y., 281 P. 
275, affirmed, C.C.A., 281 F. 279—The 
Lady of Gaspe, C.C.A.N.Y.. 276 F. 900 
—The Lake Monroe, D.C.Mas.s., 270 F. 
858, affirmed, C.C.A, 271 F. 474— 
The Choctaw. C.C.A.Mich., 270 P. 114 
—The A. E. Ackerman, C.C.A.N.Y., 
269 F. 612—The Hicki Hoy, C.C.A.N. 
Y., 264 F. 332—The J. J. Hill, Wls., 
260 F. 665, 171 C.C.A. 419, certiorari 
denied Smith v. The J. J. Hill. 40 S. 
Ct. 119. 261 U.S. 654, 64 L.Ed. 411— 
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The Charles L. Jeffrey, Me., 65 P. 
685. 5 C.C.A. 246. 

11 C..T. p 1187 note 32 fb]. 

(2) To show negligence. 

U.S.- The H. Herberman. D.C.N.Y., 
33 F.2d 332. 

La -Luke v. Morgan's Louisiana & 
T H. & S. S. Co., 84 So. 483, 147 

T.a. 30. 

Jjookonts 

Negligence on the part of the look¬ 
out IS shown by the fact that the ap¬ 
proaching ves.sel was not seen or her 
signals were n<jt heard In the time 
w’hen she should have been seen or 
her signals have been heard by a 
vigilant lookout —The New York, 
Mich., 20 S.Ct. 67. 175 U.S. 187, 44 
L.Ed. 126, reversing 82 P. 819, 27 C. 
C.A. 154, 86 F. 814, 30 C.C.A. 628. 

11 C.J. p 1193 note 2. 

46w U.S.—The Barbara Ruxton, D.C. 

N.Y., 3 F.Supp. 169. 

11 C.J p 1187 note 33. 

Bvidonoa held sufllcient 

U. S.—The Beacon, D.C.Md., 6 F.Supp. 
779. 

Evidence held Inenfllclent 

(1) In general.—The Winneconne, 

aC.A.La., 59 F.2d 660—The Paris, I). 
C.N.Y., 37 F.2d 734, affirmed, C C.A., 
44 F.2d 1018—U. S. V. City of New 
York. D.C.N.Y.. 8 r.2d 270—The 

Trontolite, D.C.Md., 7 P.2d 401—The 
Old Rellaiile, C.C.A.Pa., 269 F. 725 - 
The Shinsei Maru, D.C.Va., 266 F. 
548. 

(2) To show inevitable accident.— 
The Trenton, C.C.A.N.Y., 72 F.2d 283 
—The Winni'conne, C.C.A.La., 59 F. 
2d 660—The Patrick A. Dee, C.C.A. 
N.Y., 50 F.2d 393--Colonial Nav. Co. 

V. IT. S, D C.N.Y., 14 P.2d 480 -The 
Pejcpscot, D.C.N.Y., 10 F.Supp. 400— 
Vang V. Jones & Laughlin Steel Cor¬ 
poration, D.C.l’o., 7 F.Supp. 475, af¬ 
firmed, C C.A., Jones & Lnuglilin 
Steel Corjioration v. Vang, 73 F.2d 
88, certiorari dismissed 55 S.Ct. 406, 
294 U.S. 735, 79 L.Ed. 1263-The City 
of Camden, C.C.A.N.J.. 292 F. 93— 
The Nordanger, C.C.A.La., 290 F. 945 
—The Northland. C.C.A.Va., 262 F. 
245—11 C.J. p 1181 note 69 |aj. 
Elements determining proper dis¬ 
play of nautical skill 

In determining whelhi*r moored 
ship made a proper display of nauti¬ 
cal skill, so as to be relieved from 
liability for damage caused by break¬ 
ing loose, actuarial possitiility that 
vessel would lireak loose, gravity of 
damage if event does occur, and ex¬ 
pense and effort necessary to fend 
against it, are to be ctmsidered.— 
The Charles H. Sells, C.C.A-N.Y., 89 
F.2d 631. 

47 . Me.—Prinee v. Eastern SS. Co., 
84 A. 894, 109 Me. 396. 

11 C.J. p 1187 note 34. 
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A mere preponderance of numbers is not mate¬ 
rial for it may be the fortune of one to have a 
large crew to swear.^® 

(2) To Show Fault of Other Vessel 

Where one vessel is clearly at fault for a collision, 
the presumption in favor of the other vessel can be re¬ 
butted only by clear and convincing proof of a con¬ 
tributing fauit. 

Where one vessel is clearly at fault for a colli¬ 
sion, the presumption in favor of the other ves¬ 
sel, which is set forth supra § 168 a, can be rebut¬ 


ted only by clear and convincing proof of a con¬ 
tributing fault,49 and it is not enough merely to 
raise a doubt, as doubts will be resolved in favor of 
the formcr.50 The rule also applies as against un¬ 
derwriters of the cargo of the vessel in fault; and 
it makes no diflfcrence that the other vessel has 
sought the benefit of the statute limiting liability, 
and is particularly applicable where one of the ves¬ 
sels was lost and all her crew with hcr,52 and to 
the case of a vessel at anchor.^3 

However, the principle has no application in a 
case in which the question of fault on each side is 


4a IT S.—Roanoki-, N. & B. S. S. Co. 
V. The Lucy. D.C.N.C., 4 4 V. 1)3S— 
The Postboy. DC.N.Y., 11) V.Chh. 
No.U.3T)3, 10 N.T.Lcfi.Obs. 65. 

11 C.J. p 1187 note 41. 

49. U.S.—The Hnven Bello, C C.A. 

Va.. 85 P.3d 93!)—Tho Dilninr K<iel, 
C.C.A.Tex., 65 F L'd .555—Tho T*ort 
Nowiirk, B.(\N.Y.. 60 F.2d 54!)— 
The Nome, C.C.A.La., 59 F 2d 14.5-- 
The SilvanuH. 1) C La.. 56 F.2d 257. 
afhrmed. C C.A.. Nodorlandscho In- 
discho Tankstoomboot Maals v. 
Standard Oil Co.. 66 F.2d 113— 
Hoyal Mail Steam Packet Co. v. 
Compnnhia De Navci^aono Lloyd 
Brasilolro, D.C.N Y.. 50 F.2d 207, 
affirmed, C.C A., 55 F.2d 1082. cer¬ 
tiorari denied Companhia De Nave- 
g-acao Lloyd Bra,sJleiro v. Royal 
Mail Steam l»acket Co., 53 S Ct. 11. 
287 U.S. 607, 77 L.Ed, 528—The 
City of Camden, C.C.A.Pa., 44 F.2d 
711—The Arfeld, D.C.La., 42 F.2d 
745—Yamashitn Risen Kubushiki 
Kaishu v. McCJormick Intcrcoastal 
S. S. Co., C.C A Or., 20 F.2d 25, re¬ 
versing, D.('., The Charles R. Me- 
Cormick, 15 F.2d 3S6, certiorari de¬ 
nied McCormick InU'rcoastal S. S. 
Co V. yamfi.shita Risen Kabushiki 
Kaishn, 48 S.Ct. 120, 276 U.S. 562, 
72 L.Kd. 427—Tlie Cornell. C.C.A. 
N.Y., 15 F.2d 375—Tbe Munrio, D. 
CCal., 11 F.2d 900—La Flandre, C. 
C.A.Pa., 9 F.2d 331, modifying, D. 
C., The IMiiladelphia, 239 F. 396— 
The Suedeo. D.C.Conn., 283 F. 796— 
The SUnrider, C.C.A.N.Y., 276 P. 
271. 

11 C.J. p 1187 note 42. 

Oonclnsively 

Where a vessel’s own fault Is 
gross and plainly shown, it must 
prove affirmatively and conclusively 
the fault of the other vessel.—The 
New Port, D.C.Cal., 2 P.2d 256. 

Svldenoe held snAcient 

U.S.—The Benalla, D.C.N.Y., 45 P.2d 
864—The Pans. D.C N.Y., 37 F.2d 
734, affirmed, C.C.A., 44 F.2d 1018. 

Bvidenee held Insufflclent 

U.S.—The Providence, C.C.A.N.Y., 67 
‘F.2d 866, affirming. D.C., 8 F.Supp. 
461—The Ditmar Koel. C.C.A.Tex.. 


65 F.2d 555—The Cullen No. 32. C. 

C. A.N.Y., 62 F.2d 68, affirming and 
modifying. D.C., 45 F.2d 859, and 
certiorari granted Cullen Fuel Co. 
V. W. E. Hedger. Inc.. 53 S.Ct. 657, 

289 U.S, 717, 77 L.Ed. 1470, affirm¬ 
ed 54 S.Ct. 10. 290 U.S. 82, 78 L.Ed. 
189—The l»ort Newark, D.C.N.Y., 
60 F.2d 549—The Pans. D.C.N.Y., 
37 F.2d 734. affirmed. C.C.A., 44 F. 
2d 1018—The Caloric. D.C N Y., 29 
F2d 849- TheWolsum, C.C.A.Canal 
Zone, 14 F.2d 371—Vang v. Jon<‘s 
& Laughlin Steel Corporation, D.C. 
Pa.. 7 F.Supp. 475. affirmed. C.C.A.. 
Jones & Laugh!in Steel Corpora¬ 
tion V. Vang, 73 P.2d 88, certiorari 
dismis.sed 55 S.Ct. 406, 294 U.S. 
735. 79 L.Ed. 1263—The San Sime¬ 
on, DC.N.Y., 1 F.Supp 506, affirm¬ 
ed, C.C.A,, 63 F.2d 798, certiorari 
denied I*acifle Atlantic S. S. Co. v. 
Mooremaek Gulf Lines, 54 S.(M 61, 

290 US. 643. 78 L.Ed. 558—Otto 
Marmet Coal & Mining Co. v. Fie- 
ger-Auatin Dredging Co., Ohio, 259 
r. 435. 170 C.(!.A. 413, certiorari 
denied Fieger-Austin Dredging Co. 
V. Otto Marmet Coal & Mining Co., 
40 S.Ct. 13. 250 U.S. 666, 63 L.Ed. 
1197—The Chepstow Castle, D.C., 
Ma.s.s., 253 P. 347. 

50 . U.S.—The Haven Belle, C.C.A. 
Va., 85 F.2d 939—The Cyrene, C.C. 
A.Vn., 85 F.2d 935—The Delaware, 
C C.A.N.Y., 66 F.2d 467, modifying, 

D. C., 1 F.Supp. 987—The Ditrnar 
Koel, C C.A Tex., 66 F.2d 555—The 
Nome, C.C.A.La.. 69 F.2d 145—The 
Azua, DC.N.Y.. 66 F.2d 432, af¬ 
firmed, C.C.A., Sexton v. The City 
of Atlanta. 66 F.2d 434—The Dorni- 
ra, D.C.NY., 49 F.2d 324, affirmed, 
C.C.A., 56 F.2d 585—The Steel In¬ 
ventor. C.C.A.N.y., 43 r.2d 958. cer¬ 
tiorari denied Bell v. IT. S. Steel 
Products Co.. 61 S.Ct. 344, 283 U. 
S. 819, 75 L.Ed. 1435—The Lizzie 
M. Walker, C.C A.Md., 3 F.2d 921— 
The Fred B. Dalzell, Jr., CC.A.N. 
Y., 1 F.2d 269—The Catalina. D.C. 
Cal., 18 F.Supp. 461—Blaek Point 
S. S. (To. v. Reading Co., D.C.Mass., 
14 F.Supp. 43. affirmed, C.C.A.. 
Reading Co. v. Black Point S. S. 
Co., 87 F.2d 1014—The Velma 
Brooks. D.C.Md., 3 F.Supp. 766. af¬ 


firmed, C.C.A., Townsend v. Mun¬ 
son S. S. Line. 66 F.2d 1019—The 
San Simeon, D.C.N.Y., 1 F.Supp. 

506, affirmed, (T.C.A., 63 P.2d 798, 
certiorari denied Pacific Atlantic S. 
S. Co. V. Mooremaek Gulf Lines, 
54 S.Ct. 61, 290 U.S. 643. 78 L.Ed. 
558—The M. J. Rudolph. C.C.A.N. 
Y., 292 F. 74 0. reversing, D.C., 262 
p. 780—The Eagle, C.C.A.Ala.ska. 
289 F. 661—The Suedeo, D.C.Conn., 
283 F. 796—Coinpania De Navega- 
cion Interior, S. A. v. Boston-Vlr- 
ginia Transp. (To.. C.C.A Tex., 278 
F. 868—The Newa, C.C.A.Va., 267 
F. 115, affirming, D.C., The DJeris- 
sa, 258 F. 919—Otto Marmet (Toal 
& Mining Co. v. Pieger-Austin 
Dredging Co., Ohio, 25!) F. 436, 170 
C.C.A. 411, certiorari denied Fie- 
ger-Austin Dredging Co. v. Otto 
Marmet Coal & Mining Co., 40 S. 
Ct. 13. 250 U.S. 666. 63 L.Ed. 1197. 
11 C.J. p 1187 note 43. 

Court not astnto as to contributory 
fault 

AVhere fault of burdened vessel 
wn.? so glaring and sufficient to ac¬ 
count for collision, court would not 
be astute to discover some contribu¬ 
tory fault on part of privileged ves¬ 
sel.—Southern Pac. Co. v. U. S., D. 
C.N.Y., 7 F.Supp. 473. 

Collision between steam veseel and 
sailing vessel 

Where a steam vessel was clearly 
in fault for a collision with a sailing 
vessel, a strong case must be made 
out. If the sailing vessel is to be held 
also in fault.—The Lafayette, C.C.A. 
N.Y., 269 F. 917—11 C.J. p 1187 note 
43 le]. 

51. U.S—The Mexico. N.Y., 84 F. 
604, 28 C.C.A. 472, affirming, D.C., 
78 F. 653. 

52. U.S.—The Java. C.C N.Y., 13 F. 
Cas.No.7.233. 14 Blutchf. 524. af¬ 
firming, D.C., 13 F.Cas.No.7,232, 6 
Ben. 245. 

53L U.S.—The Oregon, Or., 16 S.Ct. 

804, 158 U.S. 186, 39 L.Ed. 943— 
The Admiral Cecille, D.C.Wash., 
134 F. 673. 

11 C.J. p 1188 note 46. 
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for the determination of the court from facts easily 
ascertainable.®^ 

§171. Trial or Hearing 

a. In general 

b. Reference to commissioners 

c. Questions of law and fact; instruc¬ 

tions ; findings 

a. In General 

In a collision case, the court must pass on all the Is¬ 
sues Involved therein, and may call to its assistance 
nautical assessors. 

Under Admiralty Rules, rule 44, 28 U.S.C.A. § 
723, it is provided that, in all cases not provided for 
by the admiralty rules or by statute, the district 
courts arc to regulate their practice in such a man¬ 
ner as they may deem most expedient for the due 
administration of justice if not inconsistent with 
the admiralty rules.®® In a suit for collision, the 
grounds of fault relied on should be covered by 
the pleadings, and cannot be put forward for the 
first time in argument after the case has been tried 
and closed on other issues.®® However, where, by 
inadvertence, the owner of the injured vessel has 
failed to prove his title, the suit will not be dis¬ 
missed, hut such proof may be given after trial ;®'^ 
and a hearing will be given libelant, without fur¬ 
ther proofs, where the case turns on the negligence 
of respondent, and such negligence appears from 
the admissions in the answer.®® 

The court must pass on the charges as to each 
vessel where each party to the case charged that 
the other vessel was at fault;®® and where the libel 


is against two vessels, all the evidence taken is 
properly before the court on final hearing, to be 
considered on all the issues to which it is rele¬ 
vant, no matter by what party it was introduced.®® 
Objections based on the record of a judgment in 
another suit which is not properly before the court 
cannot be considered.®! 

Nautical assessors. In a collision case, the court 
may call to its assistance a navigator as nautical as¬ 
sessor, or refer questions of nautical .skill or sea¬ 
manship to persons skilled in navigation, and act on 
their report.®- 

State courts. Under a statute providing that all 
cases of collision shall he determined according to 
the appropriate principles of courts of admiralty 
and maritime jurisdiction, the verdict of a jury has 
been held merely advisory and not conclusive on 
the court.®® 

b. Reference to Commissioners 

Matters arising in a collision case may be referred 
to commissioners in accordance with the general rules 
of admiralty procedure. 

In accordance with the general rule stated in the 
title Admiralty § 140, the court may refer matters 
arising in a collision case to a commissioner, in 
which case the proceedings had before the commis¬ 
sioner must be consistent with his authority and the 
rights t)f the parties.®^ While the report of the 
commissioner is advisory only, and the final decision 
rests with the court,®® such findings are entitled to 
great respect,®® and the findings as to damages are 
generally,®'^ although not always,®® confirmed. 


64. U.S.—The Chattahoochee, Ma.s.s., 
74 F. 899, 21 C.(\A 162, affirmed 19 
S.Ct. 491, 173 US. .540. 43 L. Kd. SOI. 

11 C.J. p 1188 note 47. 

65. Reconciling conflicting testimony 
In a libel for car^o loas a^^ainat 

one vessel, the court need only con¬ 
sider whether such vessel, from the 
testimony of her own witnesses, was 
neKTligent, and it Is not neces.‘*ary to 
reconc-ile the conflictini? testimony of 
the two vessels.—The Modemi, D.C. 
La., 62 F.2d 756, affirmed. C.O.A., 58 
F.2d 916, rehearing denied A./S. 1 var¬ 
ans Rederi of Oslo, Norway v. Wil¬ 
liam Wrigley, Jr. Co.. 69 F.2d 1052, 
and certiorari denied A/S Ivarans 
Hoderi v. Wm. Wrigley, Jr. & Co., 53 
S.Ct. 96, 287 U.S. 649, 77 L.Bd. 661. 
68 . U.S.—The Wcrdenfels. N.Y., 158 

F. 1023, 86 C.C.A. 674, affirming 150 
P. 400, and certiorari denied 28 S. 
Ct. 759, 209 U.S. 549. 62 L Ed. 921. 

67. U.S.—The Havre, D.C.N.Y., 11 

F.Cas.No.6,232, 1 Bon. 296. 

68. U.S.—American Dredging Co. v. 
The Bedowin, D.C.N.J., 1 F.Cas. 
No. 299. 


69. US -The Catalina. D.C Cal.. 18 
P.Supp. 461. 

80. IT.S.—The Bayonne, D.C.I'a., 128 
F. 288. 

81. U.S.—The John O. Stevens, C.C. 
N.Y., 42 P. 41.3. 

11 C.J. p 1194 note 7. 

82. U.S.—Thi* Fountain City, Ohio, 

62 F. 87. 10 C.C.A. 278—The Emily, 
D.C.N.Y., 8 F.Cas No 4,45.3, Olcott 

132—Lowry v. The Portland, DC 
Ma.sa., 15 F Cas.No. 8,588. 

Balection by parties 

On consent of counsel, nautical 
questions may be referred to experi¬ 
enced navigators selected by the par¬ 
ties, and apF>rovcd by the court.— 
Lowry v. The Portland, supra. 

83. Mich—McCarthy v. Grove, 76 
N.W'. 756. 118 Mich. 36.3. 

84. U.S.—Jones v The Hanover, D. 
C.N.Y., 13 F.Cas.No.7.466. 

11 C.J. p 1194 note 12. 

8& U.S—The B. F. Guinan, D.C.N. 

Y., 40 F.2d 277. 

Aots as jury 

Commissioner determining dam¬ 
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ages for destroyed vessfd i.s required 
to a.ss(>s.c4 damages while acting ns 
jury.—The* Manhattan, C'CAl'a, 8.5 
F 2(1 427, affirnnng, DC, 10 F..‘^upr). 
45. certiorari denied U .S. v The 
Bessemer. 57 S.(M. 4.32, .300 U.S. 654, 
81 L.Ed. 864 

88. U.S—The Mobila, D C Ala., 147 
F. 882- The Certiude. iXMtl. 112 
F. 44S, affirmed 118 F. 130, 55 C.C 
A. SO. 

67. US—The North America, D.C. 
NY., 24 F.2d 846 

11 C.J p 1194 note 13. 

Damages greater than court would 
allow 

Referring cause to commissioner, 
who found gn‘uter damages than 
court had intimated would be al¬ 
lowed, was not error.—The John T. 
Hughes. C.C.A.N.Y., 9 F.2d 919. 

68 . U.S—The North Star, C.C.N.Y., 
18 F.Cas No.l 0.332. 16 Blatchf. 632 
—The Sampson, C.C.N.Y., 21 F.Cas. 
No. 12.279. 4 Blatchf. 28, 

11 C.J. p 1194 note 14. 
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They will be sustained and adopted, rather than set 
aside, where it does not appear that the valuation 
made by the commissioner is manifestly erroneous 
as in conflict with the weight of the evidence, o*- 
that there was a clear mistake in the process by 
which his conclusions were reached,®® and even 
where there is error as to an item of damage, the 
report will not be sent back for correction where 
it appears that the expense attending the sending 
back would equal the amount of the item of dam¬ 
age erroneously allowed.^® However, the rule that 
the findings should not be disturbed unless plainly 
wrong has little application where only a small part 
of the evidence was taken before the commission- 
er,*^! and the fact that award made by the commis¬ 
sioner was less than the amount claimed does not 
entitle libelant to a more favorable consideration of 
such award, where his claim was clearly excessive 
and exorbitant. 

Exceptions, In accordance with the general rules 
stated in the title Admiralty § 154, exceptions to 
the commissioner’s report must clearly indicate the 
alleged errors.*^® 

c. Questions of Law and Fact; Instructions; 

Findings 

Where a Jury trial Is had, questions of law are for 
the court and questions of fact are for the jury, under 
proper Instructions from the court; only ultimate facts 
need be found by the court. 

In actions to recover damages for injuries to 


person or property received in a collision of ves¬ 
sels, where the action is tried before a jury, ques¬ 
tions of fact arc to be determined by the jury,*^^ 
provided the evidence justifies such submission. 

Where there is evidence of the negligence of 
defendant,76 and it is not of such a character as to 
show negligence as a matter of law,*^*^ the question 
of such negligence is one of fact for the jury,*^* 
notwithstanding plaintiff’s prior negligence.^® Like¬ 
wise, the question of the contributory negligence of 
plaintiff, or of decedent in case the action is to re¬ 
cover damages for wrongful death, is one of fact 
for the jury, where the evidence pertaining there¬ 
to is such that reasonable minded men might draw 
different conclusions therefrom, and is not so clear, 
as a matter of law, as to justify peremptory instruc¬ 
tions in favor of defendant.*® Whether imputed 
negligence is the proximate cause of a collision or 
is merely collateral or immaterial is a question of 
fact.*^ 

The construction of binding rules of navigation is 
a matter of law for the court ;*2 and where the un¬ 
disputed evidence shows that plaintiff violated a rule 
of navigation, and such violation constitutes con¬ 
tributory negligence, as a matter of law, there is 
no question to be submitted to the jury.** 

Instructions. Where a collision case is tried by a 
jury, the court should submit proper instructions*^ 
and refuse improper instructions.** It is proper for 


69. IJ.S.-—The North Amerira, D.C. 

N.Y., 24 P.2d 846—Boston Sand & 
(travel Co. v. U. S., D.C.. 16 F'.2d 
643, altlrnied, C.C.A., TJ. S. v. Bos¬ 
ton Sand & Gravel Co., 23 F.2d 839, 
and modified on other grounds Bos¬ 
ton Sand & Gravel Co. v. U. S., 19 
F.2d 744, affirmed 49 S.Ct. 52, 278 
U.S. 41, 73 B.Fd. 170. 

11 C.J. p 1194 note 16. 

TCK U.S.—The Isaac Newton, C.C.N. 
Y., 13 F.Cas.No.7,091, 4 Blatchf. 21. 

71. U.S.—The Sovereign of the Seas, 
D.C.Va., 139 F. 812. 


Bvldenoe held Insnffleleat 

Wash.—Novak v. Fishermen’s Pack¬ 
ing Corporation, 62 P.2d 336, 184 
Wash. 626. 

Too prohlomatical and oonjeotural 

Mich.—Sullivan v. Pittsburgh S. S. 
Co.. 203 N W: 126, 230 Mich. 414. 

76. N.Y.—SchlomowiU v. Lehigh 
Valley R. Co.. 194 N.Y.S. 620, 201 
App.Div. 438. 

11 C.J. p 1195 note 23. 

77. N.Y.—Clark v. Thayer, 43 N.Y.S. 
897, 14 App.Div. 510. 

11 C.J. p 1195 note 24. 


Wash.—Novak v. Fishermen’s Pack¬ 
ing Corporation, 52 P.2d 336, 184 
Wash. 526. 

11 C.J. p 1195 note 26. 

Fallura to keep propar lookont 

Mass.—Perry v. Stanfield, 180 N.E. 

514, 278 Mass. 568. 

81. U.S.—The Curtin, Va., 217 P. 

245, 133 C.C.A. 619, affirming, D.C., 
206 F. 989. 

88. U.S.—Belden v. Chase, 14 S.Ct. 
264, 150 U.S. 674, 37 L.Ed. 1218, 
reversing 22 N.E. 963, 117 N.Y. 637. 

83. N.Y.—^New York Harbor Tow¬ 
boat Co. v. New York, etc., R. Co., 
42 N.E. 1086, 148 N.Y. 674, revers¬ 
ing 27 N.Y.S. 746, 76 Hun 258. 

84. Mich.—Sullivan v. Pittsburgh S. 
S. Co., 203 N.W. 126, 230 Mich. 
414. 

86w U.S.—Puget Sound Nav. Co. v. 
Nelson, C.C.A.Wash., 41 F.2d 356. 
certiorari denied Nelson v. Puget 
Sound Nav. Co., 61 S.Ct. 76. 282 U. 
S. 869. 76 L.£d. 768. 

Or.—Horst v. Columbia Contract Co., 
174 P. 161, 89 Or. 344. 

Wash.—Houchen v. Oregon-Washing¬ 
ton R. & Nav. Co., 176 P. 316, 103 
Wash. 698. 

11 C.J. p 1196 note 81. 


78. U.S.—The Sovereign of the Seas, 
supra. 

73. U.S.—The Commander-in-Chief, 
N.Y., 1 Wall. 43. 17 L.Ed. 609. 

11 C.J. p 1195 note 20. 

74. Mich.—Sullivan v. Pittsburgh S. 
S. Co., 203 N.W. 126, 230 Mich. 414. 

11 C.J. p 1195 note 21. 

Proximate oanee of ooUlsIon 
U.S.—The Anna C. Minch, C.C.A.N. 
Y., 271 F. 192, affirming, D.C., 260 
F. 622. 

78b N.Y.—Henry E. Pox Const. Co. 

v. Dailey’s Towing Line, 167 N.Y. 
S. 921, 180 App.Dlv. 698. 


78. U.S.—E. K. Wood Lumber Co. v. 
Andersen, C.C.A.Wash., 81 F.2d 161, 
certiorari denied 56 S.Ct. 669, 297 
XT.S. 723, 80 L.Ed. 1007. 

Mich.—Sullivan v. Pittsburgh S. S. 

Co.. 203 N.W. 126, 230 Mich. 414. 

11 C.J. p 1196 note 26. 

79. Mich.—Sullivan v. Pittsburgh S. 
S. Co., supra. 

80. U.S.—E. K. Wood Lumber Co. v. 
Andersen, C.C.A.Wash., 81 F.2d 161, 
certiorari denied 66 S.Ct. 669, 297 
U.S. 723, 80 L.Ed. 1007. 

N.Y.—Schlomowitz v. Lehigh Valley 
R. Co.. 194 N.Y.S. 620, 201 App.Div. 

I 488. 
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the court to instruct the jury concerning: the du¬ 
ties of the persons in charge of the vessels,*® and 
the measure of damages.*7 

Findings, Only the ultimate facts need be found 
by the court in a collision case;** and it is suffi¬ 
cient for the findings to be reasonably exact as to 
matters which it is impossible to ascertain definite¬ 
ly from the testimony.*® 

§ 172. Judgment or Decree 

A decree in admiralty should not be entered so as to 
affect the rights or persons not parties to the suit; and 
a final decree is conclusive on all matters in interest. 

Generally, no decree can be entered so as to af¬ 
fect the rights or liabilities of a person or vessel not 
a party to the suit.*® A court of admiralty has stat¬ 
utory authority in collision cases when both parties 
are found to be in fault to make a single decree in 
accordance with their rights and obligations as re¬ 
sulting from the law;®i but where injustice might 
otherwise result, a decree for damages in favor of 
several libelants should be for a gross sum to be 
distributed by the clerk, and not for the several 
amounts of the loss or damage of each.*2 

Interest on the amount awarded is chargeable 
only from the date of the decree.®* 

Dismissal, The libel will be dismissed where 
libelant has not sustained his case by sufficient evi¬ 
dence;®* but where the libel is dismissed the court 


will not set forth grounds not specifically put in is¬ 
sue by the pleadings, especially where another suit 
involving these grounds is pending.®* 

Effect of stipulation concerning other actions. 
Where, pending cross actions for collision, the par¬ 
ties stipulated that damages recovered against ci¬ 
ther in actions by third persons arising out of the 
collision, or sums paid in settlement, should be as¬ 
sessed as damages in the collision suit, the court 
will not enter a decree in such suit while outside 
actions for damagc.s arc still pending and undeter¬ 
mined.®® 

Reopening. A case will not be reopened to ex¬ 
amine a witness who has made contradictory state¬ 
ments in two affidavits.®^ 

Conclnsivcness. A final decree in admiralty,®* 
although rendered in a foreign court,®® is res ad- 
judicata as to all matters involved in the contest. 

§ 173. Appeal 

On appeal, all presumptions are In favor of the find¬ 
ings and decree of the lower court and, although triable 
do novo, a party cannot set up objections or theories not 
presented below. 

While an appeal in admiralty is triable de novo, 
as shown in the title Admiralty § 187, objections 
cannot be made for the first time on appeal,^ nor 
may a party set up a new theory not presented at 
the trial,® and evidence that is merely cumulative 


Reciprocal dntles 

The inatructlons are erroneous 
where they fall to state the recipro¬ 
cal duties of those in charge of the 
vessels and leave to the Jury’s un- 
guided Judgment the decision of the 
question of negligence.—Johnson v. 
Westcrileld. 185 S.W. 425, 143 Ky. 10. 
Xmpossible degxoo of proof 
Me.—Princo v. Elastern SS. Co., 84 
A. 894, 109 Me. 395. 

11 C.J. p 1196 note 35. 

86. Wash.—Houchen v. Oregon- 
Washington R & Nav. Co., 176 P. 
316, 103 Wash. 598. 

11 C.J. p 1196 note 31. 

87. Mo.—Atchlnson v. The Dr. 
Franklin, 14 Mo. 63. 

11 C.J. p 1196 note 32. 

88. U.S.—Alexandre v. Muohan. N. 
Y.. 13 S.Ct. 211, 147 U.S. 72, 37 L. 
Kd. 84. 

89. U.S.—^Alexandre v. Machan, su¬ 
pra. 

11 C.J. p 1196 note 38. 

9a U.S.—The Sif, C.C.A.N.T., 266 

F. 166. reversing. D.C., 244 F. 261. 
91. U.S.—Reynolds v. Vanderbilt. N. 

Y.. 1 8.0t. 41, 106 U.S. 17. 27 L.Ed. 
91. 


Cargo owner’s Judgment against both 

vessels 

When provisions of Harter Act do 
not apply, cargo owner, who Is en¬ 
titled to recover against both ves¬ 
sels may not recover judgment for 
the entire damage against both with 
right to execution against either, as 
at cotnmon law, for the whole dam¬ 
age, but only a Judgment agninst 
each for a moiety of the dnmage.s 
with the added secondary liability of 
each for the other’s share.—The Gre¬ 
cian. C.C.A.N.Y., 78 F.2d 657, revers¬ 
ing. D.C.. 8 F.Supp. 580. 

98. U.S.—Avery v. The "Wanata, C. 
C.N.Y., 2 F.Cas.No.i;77, 44 F. 361, 
note, amrmed 95 U.S. 600, 24 L.Kd. 
461. 

11 C.J. p 1196 note 42. 

93. U.S—The Manitoba. Wash., 7 
S.Ct. 1158, 122 U.S. 97. 30 L.Kd. 
1095—The Jose E. More, C.C.N.Y., 
37 F. 122. 

94. U.S.—The Diamond S., C.C.A.N. 
Y.. 9 F.2d 880. 

95. U.S.-—Ward v. The Fashion, D. 
C.Mich., 29 F.Cas.No,17.165, 6 Mr- 
Lean 195, Newh.Adm. 41. 

9a U.S.—The N. & W. 2, D.C.N.Y.. 
127 F. 613. 


97. U.S.—The Newport, C.C N.Y., 88 

F. 669, affirmed Hatch v. The New¬ 
port, 44 F. 300. 

9a U.S.— Rhodes v. Tnterlake Transp. 

Co.. DC.Ohio, 144 F. 206. 

34 C.J. p 1174 note 85. 

Separate matters 

The right to a division of damages 
where both vessels are at fault, and 
a contingent claim to a partial in¬ 
demnity for payment of damage to 
cargo are separable, and a decree as 
to the one does not bar a suit as to 
the other.—Erie It. Co. v. Erie, etc., 
Transp. Co.. Ill., 27 S.Ct. 246. 204 U. 
S. 220. 61 L.Ed. 450, reversing 142 P. 
9. 73 C.C.A. 195. 

99. U.S—Th»^ Kaiser Wilhelm Der 
Gnissc. I>.(\X.Y.. 176 F. 215. 

34 C.J. p 1164 note 6. 

1. TT.S.—The C Vanderbilt. N.Y.. 6 
Wall. 225, 18 L Ed. 823— The Com¬ 
ma nder-in-Chief. N.Y., 1 Wall. 43. 
17 L.Ed. 609 

11 C.J. p 1197 note 62. 

2. U.S—Th<‘ Edward P. Meseck, C. 
CAN.y. 35 F.2d 866—The Boston, 
C.C.A.N.Y.. 277 F. 36, certiorari de¬ 
nied City of New York v. New 
England S S. Co.. 42 S.Ct. 314, 268 
U.S. 622. 66 L.Ed. 796. 
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will not be received,^ and on appeal by one party 
alone from a decree finding mutual fault, the appel¬ 
late court cannot inquire as to the fault of the party 
not appealing.^ 

The appellate court will not indulge in presump¬ 
tions unfavorable to the action of the lower court 
■or the commissioner,^ but, on the contrary, every 
presumption is in favor of the decree and find¬ 
ings,® which will not be reversed except for man¬ 
ifest error7 Findings of fact will not be disturbed 
when not against the preponderance of the evi¬ 
dence,® or when supported by substantial evidence,® 
and especially when based on conflicting evidence^® 
and no new proofs are taken in the appellate 
court.ii While this rule is applicable where the 
trial judge heard part or all of the witnesses,^^ ^nd 
also where he confirmed the findings of a commis¬ 
sioner,nevertheless, where all or substantially all 
of the testimony was given by deposition, the pre¬ 
sumption is of lesser weight,^ ^ and in such a case 
the appellate court may draw its own conclusions 
and, in any event, the rule docs not require the af¬ 
firmance of a finding where that would involve the 
acceptance of the improbable rather than the prob¬ 
able. 1® 

Since the passage of the statute relieving it from 
the duty of weighing evidence, the United States 
supreme court will not review the action of the 
lower court in respect to questions of fact.^^ 


Where the principle on which an allowance has 
been made by the lower court is sustained by au¬ 
thority, the appellate court will not interfere with 
the amount of the allowance unless it is very strik¬ 
ingly out of proportion to the service or damage.^® 

Reversal and remand. Where proper grounds 
therefor exist, the appellate court will reverse^® 
or modify®® the decree; but, regardless of its au¬ 
thority to consider the record and determine a ques¬ 
tion not decided by the trial court, the appellate 
court will remand the case to the trial court to de¬ 
termine such question where more satisfactory re¬ 
sults can be attained thereby.®^ 

Stafe courts. In an action for damages caused 
by a collision of vessels, brought in a state court 
and tried before a jury, the appellate court will re¬ 
verse for material error in the instructions to the 
jury.®® 

§ 174. Costs 

a. Tn general 

b. On appeal 

a. In General 

Costs, although generally allowed the prevailing party 
and against the losing party, are in the discretion of the 
court and may be taxed according to the general equities 
of the case, as where a proper tender was made. Items 
properly taxable include witnesses’ and interpreter’s fees, 
and other reasonabie, necessary expenses. 


3. Not cnxnalatlve 

U.S.—The SntirRinore, Mass., 247 P. 
742. 15'.) CC.A. 501. 

4 . U.S.—The Quickstep. C.C.Ind., 20 
F.Ca.s.No.11,500, 2 Biss. 291. 

6. U.S.—Simpson v. The State of 
('■allforma, Cal., 54 P. 404, 4 C.C.A. 
292. 

6l U.S.—Clin<-hficld Fuel Co. v. Hen¬ 
derson Iron Works Co., C.C.A.Ala., 
262 F. 392. 

11 C.J. p 1197 note 60. 

7. U.S.—IT. S. V. The Juniata, La., 
23 L U 1. 930, 93 U.S. 337. 

11 C.J. p 1197 note 51. 

8 . U.S.—In re David J. Conro.v, Inc.. 
C.C.A.N.T., 26 P.2d 240~-Uastern 
Transp. Co. v. U. S., Md., 253 ¥* 
42, 165 C.C.A. 658. 

11 C.J. p 1197 note 62. 

9. U.S.—The Hockaway. Va., 246 F. 
682, 168 C.C.A. 638, afllrnnng. D.C., 
240 F. 844. 

10. U.S.—The Virginia and Joan. C. 

C. A.Mass., 86 F.2d 269, afTirmlnK. 

D. C., 13 F.Supp. 419—Almirante S. 

S. Corporation v. U. S., C.C.A.N.Y., 
34 F.2d 423—Clinchfleld Fuel Co. v. 
Henderson Iron Works Co., C.C.A 
Ala., 262 P. 392—The Florida, N. 
Y., 256 F. 22, 167 C.C.A. 294—Past¬ 
ern Transp. Co. v. U. S., Md., 253 


F. 42, 165 CC.A. 658—The Ga.ston, 
Va.. 2.51 F. 887. 164 CC.A. 103, af-j 
Arming, D.C., The Davidiaon, 244 F. j 
4Sn. 

11 (^J. p 1197 note 53. 

11. U S.—The Saratoga, C.C.N.T., 40 
F. 509. 

la. U.S.- The Martin Mullen, C.C.A. 
Mieh., 260 F. 916—The Eleanore. 
Mjch., 248 F. 472. 160 C.C.A. 482. 

11 C.J. p 1197 note 55. 

13. U.S.—The William Chisholm. 
Mieh., 153 F. 704, 82 C.C.A. 662. 

11 C.J. p 1197 note 56. 

Not binding 

Commissioner’s finding, approved 
by district court, in libel for collision 
Is presumptively correct, but not 
binding upon appellate court.—The 
Kussell No. 8, C.C.A.N.Y.. 82 F.2d 
260. 

14. U.S.—The Ernest II. Meyer. C.C. 
A Cal., 84 F.2d 496, certiorari den- 
nied Hammond Lumber Co. v. 
Broughton & AViggins Nav. Co., 67 
S.Ct. 193, 299 U.S. 600, 81 L.Ed. 
442. 

15. U.S.—The Coastwise. C.C.A.N. 
Y.. 68 F.2d 720. 

I 16. U.S.—The Black Diamond. C.C. 

1 A.N.y., 273 F, 811. 
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17. U.S.—The Sabine v. The Rich¬ 

mond. La., 103 U.S. 540, 26 L.Ed. 
313. 

11 C.J. p 1197 note 69. 

18k U.S.—The Narragansett, C.C.N. 
y.. 17 F.Cas.No.10.017, 1 Blatchf. 
211 . 

Snffleient interest 

Award of damages for destruction 
of vessel in collision would not be 
reversed for failure to allow sufli- 
cient interest.— The Manhattan. C.C. 
A.Pa., 85 F.2d 427, affirming. D.C.. 10 
F.Supp. 45, certiorari denied U. S. v. 
The Bessemer. 57 S.Ct. 432, 300 U.S. 
654, 81 L.Ed. 864. 

16. U.S.—Pentz v. The Ariadne. N. 

y., 13 Wall. 476, 20 L.Ed. 542. 

11 C.J. p 1197 note 60. 

ftO. U.S.—The North Star, Mich., 62 
P. 71. 10 C.C.A. 262. 

11 C.J. p 1197 note 61. 

81. U.S.—Clinchfleld Fuel Co. ▼. 

Henderson Iron Works Co., Ala., 
264 F. 411, 166 C.C.A. 631. 

88. U.S.—Belden v. Chase. 14 S.Ct. 

264. 150 U.S. 674, 37 L.Ed. 1218. 
reversing 22 N.E. 968. 117 N.Y. 
736, which affirmed 1 N.Y.S. 48. 

11 C.J. p 1197 note 64. 
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Costs in admiralty are in the discretion of the 
court and arc allowed or refused according to the 
general equities of the casc.-3 While ordinarily 
costs arc allowed the prevailing party and against 
the losing party,24 under various circumstances the 
courts have refused costs or have made such an al¬ 
lowance of them that they did not follow the de¬ 
cree,25 such as refusing a successful libelant costs 
where he has delayed bringing and prosecuting his 
suit,26 or withholding costs where the libel is dis¬ 
missed, but libelant had a strong probable cause of 
action,27 or the question jiresented was a novel 
one.28 

Mutual fault. Cienerally, where the vessels are 
mutually at fault and the damages are divided, the 
costs will also be divided26 unless the circumstances 
are distinctly exceptional.**” I'hus. where no cross 


libel or claim for recoupment was filed and the 
loss was on one vessel only,2i or where the libeled 
vessel was most in fault,22 costs have been awarded 
to libelant although the vessels were mutually at 
fault. 

Effect of tender or payment into court. Where a 
claimant made reasonable offers of settlement and 
paid into court an amount equal to what was after¬ 
ward found due by the court, it has been held that 
he was entitled to his costs.^'-^ However, for a 
tender or offer of payment to bar costs in a colli¬ 
sion cause, it must be set up in the pleadings,24 
and must be a continuing offer^^ large enough in 
amount to cover the amoiuit recovered.26 Where 
respondent made voluntary reparation for most of 
the libelant’s damages, but absolutely denied re¬ 
sponsibility and chose to litigate that question, he 


S3. IT..S --The Jiiriies MrWillmms, N. 

y.. LMO P. 951, ir.3 C.C.A. 637. 
Znevitahle accident 

(1) Where the eollislon Is found to 

be the result of irii'Vitabk* aecidenl, 
eosl.s have been Kiv<‘n to the pre- 
vailintr parly in sonu* eases -The 
MoniinK; Liphl. NY.. 3 Wall. 550. 17 
JjBd. 863- The Florence P. Hall. D. ] 
C.N.y.. 14 F. 408. , 

(2) In other ca.ses, the court In 
the exercise of its (li.scre1ion or for 
f^ood cause has dismissed without 
costa.—Dunlon v. Allan Jjin<' Steam¬ 
ship Co., D.C.lhi , 115 F. 350, iifTlrmed 
119 F. 590. 55 C.(" A .541—The Flor¬ 
ence r. Hall. T)CNY., M F. 408-- 
The Columliua. DC'.N.Y'., 6 F.Cas No. 
3.04.3, Ahb.Adm. 384. 

Inscrutable fault 

Where the Jihel has been dismi.s,sed 
(1) Cost.*? have been refused claim¬ 
ant.—The Schooner Freeze, C.C.N.Y., 
4 F.Ca.s.No.1.829, 6 Ben. 14. 

(3) Coals have been K>ven to 
claimant.—The Steamboat Bayard v. 
The Steamboat C’oal Valley, D.r.i\'i., 
3 F.(’aa.No.l.l28. 3 Filtsb. 165 -The 
Bark Kallisto, D C.Va., 14 F.Cas.No. 
7.600, 2 HuKhea 12S. 

Statutory limitation 

The act of conjfress limiting the 
liability of shipowners In a case of 
collision does not release them from 
ihe payment of co.sts beyond the 
amount of the stipulation filed there¬ 
for. if they appear and make defense. 
—The Wunala v. Avery, N.Y., 95 U. 
S. GOO. 24 UEd. 461. 

34 . U.S.—The Maurice, D.C.Pa., 130 

F. 634. 

11 C.J. p 1198 notes 67, 68. 

laBcmtablc fault 

Where the damages have been di¬ 
vided in such a case, costs also have 
been divided.—Lucas v. The Thomas 
Swann, D.C.Ohio. 15 F.Cas.No.8,588, 6 
McLean, 282, Newb.Adm. 158. 


Third party or vessel solely at fault 

Uespondents in a .suit in personam 
for a collision, who brought in an¬ 
other vessel which wa.s adjudged 
solely at fault, have been held en¬ 
titled to recover Iheir costs against 
lilMdant —The Ro.se Reichert. D.C.N. 
Y., 242 F. 170. 

Impleaded party absolved 

A third party impleaded by lhf‘ re¬ 
spondent In a collision ease has been 
allowed costs against libelant and 
nsspondent where such party was ab- 
solNed from liability.-—The I’rlscilla, 
CC.A.Ma.ss. 55 F.2d 33. modif.ving. 
D.r., 27 F.2d 921, and certiorari 

granted Iioane-Commercinl Towing 
Co. V. Mexican Petroleum Corp., 52 
S.Ct. 644, 286 US. 540, 76 L.Ed. 1378 
—1 C J. p 1323 note 62 [ej. 
Stipulation as to reference 

Respondents, under stipulation for 
reference to commi,SFioner to ascer¬ 
tain damages to vessel resulting 
from c'ollision, held liable for com¬ 
missioner's fees and stenographer’s 
expense.—The F. J. Luckenbach, D. 
C.Pa., 42 F.2d 279. 

Two suits 

Where, by stipulation, the an.swer 
is regarded as a cross libel and the 
two causes proceed to hearing an 
decree as two separate suits, the suc¬ 
cessful party can tax costs in each 
suit.—The Medusa. D.C.N.Y., 47 F. 
821. 

25. U.S—The James McWilliams, N. 

y., 240 F. 951, 153 C.C.A. 637. 

11 C.J. p 1198 note 70. 

20. U.S.—The James McWilliams, 
N.y.. 240 F. 951, 1.53 C.C.A. 687. 

11 C.J. p 1198 note 70 fe]. 

37. U.S.—The Eliza and Abby, D.C. 

N.Y.. 8 F.Ca8.No.4,349, IJlatchf. & 
11. 435. 

11 C.J. p 1198 note 70 IfJ. 

28. U.S.—The Scioto. D.C.Me., 21 F. 

Ca.s.No.l2,508. Ware 360. 

11 C.J. p 1198 note 70 fa]. 
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28. IT s—The Old Colony. D.C.Me., 
52 F.2d 992—The Peniaciuid. T).(\ 
Me, 295 F. 220—The Garden City. 
1>CCal.. 236 F. 302. 

1 C.J. p 1357 note 11—11 C.J. p 1198 
note 69. 

Costs awarded libelant in early cases 

U.S.—M«*Ciibp v. Old Dominion 
Steam-Ship Co., D C.Del , 31 F. 234 
—The Excelsior, D.C N Y., 12 F. 
195—The James M. Thompson, D. 
CN.Y., 12 F. 189—The Steamboat 
Patterson. D (\N.y.. 18 F.Cas.No. 
10,795, 3 Ben 299. 

No costs to either 

US.--The Bedford. C.C.N.Y., 3 F.Cas. 
No.1,216, 5 Blatchf. 200. 

3Ck U.S,—The Pemaquid, D.C.Me, 
295 ir. 220. 

Not exceptional 

That litigation produced great ox- 
pen.se to libelant after offer to accept 
interlocutory decree that both ves¬ 
sels were at fault held not exception¬ 
al circumstance.s justifying libelant’s 
recovering full costs.—The Old Col¬ 
ony, DC.Me., 62 F.2d 902. 

31. U.S.—The Baltimore, C.C.A. 

Mass., 283 F. 728, reversing, 1)0., 
265 F. 409—The Yarmouth. D.C. 
Mass., 244 F. 317—Pennsylvania R 
Co. V. Golden, D.C.Mass., 243 F. 
2.56. 

1 C.J. p 1357 note 9. 

32. IT.S.—The Brig Rival, DC.Mass.. 
20 F.Cas.No.l 1.867, 1 Sprague 128. 

33 . T\S.—The Glcmcalrn, D.C.Or., 78 
F. 379. 

34. U.S.—The Walter W. Pharo, D. 

C.Muhs., 29 F.CaH.No.17,124, 1 

Lowell 437. 

36. U.S.—The Walter W. Pharo. su¬ 

pra. 

36. U.S.—The Walter W. Pharo, su- 
pra. 
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is chargeable with full costs where libelant recov¬ 
ers.**^ 

Amount and items taxable. Matters properly tax¬ 
able and allowable as costs in a collision case in¬ 
clude witnesses* fees,** interpreter’s fees,*® and the 
expense of taking photographs showing injuries to 
one of the vessels.^® 

Under Admiralty Rules, rule 7, if costs are 
awarded by the court to either party or any party, 
the reasonable premiums or expenses paid on all 
bonds or stipulations or other security given by 
that party in that suit shall be taxed as a part of 
the costs of that party, but such rule is not neces¬ 
sarily controlling where costs were taxed before 
such rule was promulgated,^^ and prior thereto, the 
cost of a stipulation was regarded as a legitimate 
item of costs in some districts.^* Also, where re¬ 
spondent is successful, it is proper to allow as costs 
not only the premiums paid a bonding company,^* 
but also the necessary incidental expenses incurred 


in obtaining a bond for the release of the vessel.*^ 

Costs will not be allowed for depositions which 
are illegible.^* 

b. On Appeal 

Costs follow the event In the appellate court In the 
absence of special circumstances. 

In the absence of special circumstances, costs fol¬ 
low the event in the appellate court as well as in 
the trial court.^* Thus, the costs of appeal have 
been refused both parties where both appealed and 
the decree was affirmed,or where the decree was 
modified.^* They have been divided or apportioned 
where both vessels were in fault and the decree 
was affirmed,4® or where in the appellate court the 
decree was substantially the same as that of the 
lower court on the merits and in the apportionment 
of damages.*® 

Where the party appealing secures a division of 
the damages, he is entitled to costs of appeal.*^ 


XVU. DAMAGES 


A. IN GENERAL 


§ 175. Mode of Estimating Damages Gener¬ 
ally 

In general, damages recoverable as a result of collision 
are estimated in the same way as damages for Injuries 
to personal property. 

Subject to the statutory limitation of the liability 
of the owner of the vessel in fault to the value of 
his interest in such vessel and her freight, then 


pending, the damages which the owner of the in¬ 
jured vessel is entitled to recover are estimated in 
the same manner as in other suits of like nature for 
injuries to personal property;** and, hence, per¬ 
sons injured in their property by collision are enti¬ 
tled to full indemnity for their loss.** In every 
case the question is always what money will rea¬ 
sonably, but fully compensate for the damages 


37. U.S.—The Robert Jenkins. D.C. 
Pa., 22 F. 797. 

88 . U.S.—Tho Teaser, Mass., 223 F. 
13. 138 C.C.A. 427. 

The master and crew of a libeled 
vessel are not parties in such a sub¬ 
stantial sense as to exclude them 
from the ordinary witness fees for 
travel and attendance.—The Teaser, 
supra. 

Party ae wltneae 

Witnesses' fees and mileage for 
the attendance of a party cannot be 
taxed in his favor apainst the other 
party.—The S.'.hooner Fiizaheth and 
Helen. D.C.N.Y., 8 F.Cas.No.4.354. 4 
Ben. 101. 

39. U.S.—The S. V. Luckenbach, N. 
Y.. 197 F. 888, 117 C.C.A. 214. 

40. U.S.—The S. V. Luckenbach. su¬ 
pra. 

41 . U.S.—The Stiflnder, C.C.A.N.Y.. 
275 F. 271. 

48 . U.S.—The Stiflnder, supra. 

11 C.J. p 1198 note 80. 

48 ;. U.S.—The Europe. Or., 190 F. 

475, 11 C.C.A. 307. 


Discretion of court i 

U.S.—The Gov. Ames. Ma.ss., 187 F. 
40, 109 C.C.A. 94, certiorari denied 
32 S.Ct. 625, 223 U.S. 725. 56 L.Ed. 
631. 

44k U.S.—The Europe, Or., 190 F. 

475. Ill C.C.A. 307. 

45. U.S.—The Avid, D.C.N.Y., 2 P. 

Cas.No.678. 3 Ben. 434. 

40 . U.S.—The Horace B. Parker, 
Mass., 76 F. 238, 22 C.C.A. 418. 

I C.J. p 1361 note 58. 

Pailnrs to decree 

The failure of the appellate court 
to decree costs on appeal, even if in¬ 
tentional, aftords no ground for com¬ 
plaining of error in the lower court, 
and, if unintentional, the error 
should have been corrected by a mo¬ 
tion in the appellate court before 
(he mandate issued.—The State of 
California. Cal., 54 F. 404. 4 C.C.A. 
393. 

417. U.S.—The Parkersburgh, C.C.N. 
Y.. 18 F.Cas.No. 10.753. 5 Blatchf. 
247. 

II C.J. p 1198 note 84. 

48 . U.S.—The Anna W., N.Y.. 201 P. 
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68, 119 C.C.A. 396, modifying, D.C., 
181 F. 604. 

11 C.J. p 1198 note 86. 

49 . U.S.—The Eleanora. C C.N.Y., 8 
F.Cas.No.4.335, 17 Blatchf. 88. 

One claimant not appealing 

Where libelants and one of two 
claimants appeal from a decree ap¬ 
portioning damages and it is afllrm- 
ed, the costs of the other claimant 
will be apportioned between the ai>- 
pellants, and each appellant musi 
bear his own cost.s.—The C. P. Ray¬ 
mond, C.C.N.Y., 36 F. 336, aflirming, 
D.C., 26 F. 281. 

60. U.S—The Warren, C.C.N.Y., 26 
F. 782, 23 Blatchf. 282. 

51. U.S —The Ottoman, Mass., 74 F. 
316, 20 C.C.A. 2J4. 

I C.J. Fi 1362 note 66—11 C.J. p IIDS 
note 88. 

62. U.S.—The Cayuga. N.Y., 14 Wall. 
270, 20 L.Ed. 828. 

II C.J. p 1198 note 90. 

53. U.S.—The Benjamin A. Van 
Brunt. D.C.Pa., 3 P.2d 655—^The Su¬ 
per X. D.C.N.Y., 16 F.Supp. 294. 

11 C.J. p 1199 note 91. 
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proved.®^ It is the actual damage sustained by 
the party at the time and place of the injury that 
is recoverable.®® It is immaterial that the value 
of the injured vessel be potential, requiring expendi¬ 
ture of money to make it available.®® 

Statutory limitation of shipowner’s liability is 
discussed in the C.J.S. title .Shipping §§ 239-257, 
also 58 C.J. p 633 note 95-p 682 note 37. 

§ 176. What Law Governs 

In courts of admiralty only the rules of admiralty ap¬ 
ply in determining damages. 

It is not within the power of the state, nor within 
the power of any board or body exercising authority 
from the state, to prescribe what rule of damages 
shall be applied in a court of admiralty in an ac¬ 
tion growing out of a collision.®^ Admiralty uni¬ 
formity requires that just compensation should not 
vary from port to port by the varying slate laws as 
to what constitutes such compensation.®* 

§ 177. Direct or Remote Damages 

Recovery Is confined to injuries Immediately and di¬ 
rectly resulting from the collision. 

Recovery should be confined to such injuries as 
arc the immediate and direct consequences of the 


wrongful act.®® Where the damage directly and 
immediately results from the collision, it is imma¬ 
terial that the damage could not have been fore¬ 
seen.®® Remote and merely consequential damages 
are not recoverable.®^ 

§ 178. Exemplary Damages 

Punitive damages are not recoverable In at proceeding 
In rem, but in a proper case may be recovered by appro¬ 
priate action. 

In proceedings in rem against the vessel in 
fault, exemplary or punitive damages cannot be al¬ 
lowed,®2 but exemplary damages for a willful colli¬ 
sion may be recovered in a proper action,®® and 
have been allowed in a suit in admiralty where the 
wrongdoing of those in charge of the vessel can be 
attributed to the owners by reason of their partici¬ 
pation in, or knowledge of and acquiescence in, the 
wrongful act.®4 

§ 179. Interest on Damages 

Interest, and the amount thereof, Is allowable In the 
discretion of the court. 

Interest is allowable in the discretion of the 
court®® on the various items of damage recoverable 
in a collision case.®® While the question whether 


54. T7.S.—Pennsylvania R. Co. v. 
Downer Towinff Corporation, C.C.A. 
N.y., 11 F.2d 466. 

55. U.S.—The Glcnogle, D.C.Wash., 
122 P. B03. 

11 C..!. p 1199 note 92. 

56. U.S.—The L-I. D.C.Pa., 10 F. 
Supp. 43. 

57. U.S.—The Nettie Sundbere, D. 
C.Cal., 100 P. 886. 

11 C.J. p 1199 note 94. 

58. TT.S.—The President Madison, C. 
C.A.Wash., 91 P^2d 835, affirming, 
DC., 13 F.Supp. 692. 

59. U.S.—The Mars, D.C.N.T.. 9 F.2d 
183. 

11 C.J. p 1199 note 96. 

Beachiag after collision 

Tugs at fault in collision of one of 
them with coal boat in flotilla in 
charge of other tug are liable for In¬ 
jury to boat after being beached, as 
well as that due to direct contact.— 
The John P. Bresnahan, D.C.N.Y., 58 
P.2d 678, affirmed, C.C.A., 62 P.2d 
1077. 

Personal Injuries or death 

(1) Where a moored barge was 
struck and so injured that she sank 
half an hour later and libelant no¬ 
ticed that the boat was settling and 
thought she was sinking, but. accept¬ 
ing the opinion of another that she 
was not, remained on board for fif¬ 
teen or twenty minutes longer, and 
until the water was coming over the 


deck, and then, in attempting to 
climb on board an adjoining barge, in 
her excitement fell and was injured, 
the collision was not the proximate 
cause of her Injury.—The Roman 
Prince, D.C.N.Y., 275 F. 712. 

(2) Death of seaman who, setting 
approaching collision, left tug, board¬ 
ed car float, and was thrown over¬ 
board by force of colll,slon, proxi¬ 
mal ely resulted from collision, even 
if master negligently and unneces¬ 
sarily ordered seaman to leave tug.— 
Brooklyn Eastern Dist. Terminal v. 
U. S., CC.A.N.Y., 64 F.2d 978, certio¬ 
rari granted 52 S.Ct. 640, 286 U.S 
538. 76 D.Ed. 1277, affirmed 53 S.Ct. 
103. 287 U.S. 170, 77 L, Ed. 240. 

60. N.Y.—Henry E. Fox Const. Co. 
V. Dailey's Towing Line, 167 N.Y. 
S. 021, 180 App.Div. 593. 

61 . U.S.—The A. A. Raven, D.C Pa.. 
222 F. 958, reversed on other 
grounds 231 F. 380, 145 C.C.A. 374. 

11 C J. p 1199 note 97. 

68 . IT..S.—The William II. Bailey. 

Conn., Ill F. 1006. 50 C.C.A. 76, af¬ 
firming. D.C.. 103 F. 799. 

11 C.J. p 1219 note 86. 

63. Del.—Smyrna Steamboat Co. v. 
Whilldln, 4 Del. 228. 

64 . U.S.—Ralston v. The State 
Rights, D.aPa., 20 F.CaB.No.11.640. 
Crabhe 22. 

aSb U.S.—The North America. D.C 
N.Y., 24 F.2d 846—The V-4, D.C. 
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Pa., 10 F.Supp. 807—^The Manhat¬ 
tan, D.C.Pa., 10 F.Supp. 45. affirm¬ 
ed, CC.A., 85 F.2d 427, certiorari 
denied U. S. v. The Bessemer, 57 
S.Ct. 432, 800 U.S. 654. 81 L.Ifld. 
864—In re Oreal Lakes Dredge & 
Dock Co., D.C.Mas.s., 250 F. 916, 
affirmed Eastern S. S. Corporation 
V. Great T.akes Dredge & Doek Co., 
256 F. 4 97, 168 C.C.A. 3, eertiorarl 
dismissed (3r(*at Lakes Dredge & 
Dock Co. V. Eastern S. S. Ctirpora- 
tion. 40 S.Ct. 8, 250 U.S. 676, 63 L. 
Ed. 1202. 

11 C.J. p 1217 note 54. 

66. U.S.—Galveston Towing Co. v. 
Cuban SS. Co., 195 F. 711, 115 C.C. 
A. 438, modified on other grounds 
199 F. 904, 118 C.C.A. 234. 

11 C.J. p 1217 note 55. 

Interest held allowable on 

(1) Value of the vessel—The Al¬ 
bert Dunu)i.s, I.a.. 20 ,SC1. .59.'i, 177 U. 
S. 240, 44 L.Ed. 751—11 C.J. p 1217 
note 56. 

(2) Disbursements for repairs.— 

The William Chisholm, Mich., 153 P. 
704, 82 C.C.A. 562—11 C.J. p 1217 

note 57. 

(3) Demurrage.—The J. G. Gil¬ 
christ, DC.N.Y.. 173 F. 666, affirmed 
183 F. 105, 105 C.C.A. 397—The M. 
Kalbflelsch. D.C.N.Y., 69 P. 198—11 
C.J. p 1217 note 58. 

(4) Loss of cargo.— The Aleppo, D. 
C.N.Y., 1 F.Cas.No.l68, 7 Ben. 120. 
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interest ought or ought not to be allowed depends 
on the circumstances of each case,®^ and the courts 
occasionally disallow interest on part or all the 
items of damage recoverable, where the circum¬ 
stances are exceptional,®® it is the usual practice to 
allow interest,®^ as generally complete restoration 
requires it.^® 

Although delay on the part of libelant in prose¬ 
cuting his action is not a sufficient reason for de¬ 
nying interest in all cases,the court, in its dis¬ 


cretion, may treat much delay as a reason for com¬ 
puting the interest from a later date than it oth¬ 
erwise would, *^2 Q|- for refusal to allow any in¬ 
terest.'^® 

On death and personal injury claims interest is 
not recoverable as a matter of right.'^^ 

Date from which allozvahle. On items of damage, 
interest, when allowed, is generally allowed from 
the date of the collision,’^® and on items of disburse- 


(5) Permanent depreciation.—The 
Illinois. D.C.Pa., 84 P. 697, affirmed 
87 F. B74, 31 C.C.A. 111. 

(6) Salvage.—Greenwood v. The 
Fletcher, D.C.N.Y., 42 P. 504. 

(7) Tjoks of personal property 
other than cargo.—The Aleppo, D.C. 
N.Y., 1 F.Cas.No.lBS, 7 Ben. 120. 
PnrchaBar’B right to Interest 

Where the vessel was sold In its 
wrecked condition and repairs were 
made by the purchaser, interest on 
the amount paid for the wreck is al¬ 
lowable like any other actual outlay 
in repairing the vessel - -The La 
Champagne, D.C N.Y., 53 F. 398—11 
C.J. p 1217 note 63. 

67. U.S.—Dyer v. National Steam 
Nav. Co., N.Y. 6 S.Ct. 1174, 118 
U.S. 507. 30 L.Ed. 153. 

68 . U.S.—The President Madison, C. 

C. A.Wash., 91 F.2d 835, affirming, 

D. C., 13 F.Supp. 692. 

11 C.J. p 1217 note 65. 

CironmatonceB Justifying denial 
U.S.—The Itedwood. C.C A.Wash., 81 

F.2d 680—The L-I. D.C.Pa., 10 F. 
Supp. 4 3--The Nantasket, D.C. 
Mass., 290 F. 813. 

69. IT.S.—The President Madi.son, C. 
CA.Wash., 91 F.2d 835, affirming, 
DC.. 13 F.Supp. 692—In re Great 
I^akes Dredge & Dock Co, D.C. 
Mass., 260 P. 916, affirmed Eastern 
S. S. ("orporation v. Great Lakes 
Dredge & Dock Co., 256 F. 497, 168 
C.C.A. 3. certiorari dismissed Great 
Lukes Dredge & Dock Co. v. East¬ 
ern S. S. (\)rporation, 40 S.Ct. 8, 
250 U.S. 676, 63 L.Ed. 1202. 

11 C.J. p 1218 note 66. 

7a U.S.—The President Madison. C. 

C. A.Wash., 91 F.2d 835, affirming. 

D. C., 13 F.Supp. 692—Eastern S. 
S. Corporation v. Great Lakes 
I>redge & Dock Co., Mass., 256 F. 
497, 168 C.C.A. 3. affirming. D.C., In 
re Great Lakes Dredge & Dock Co., 
250 F. 916, certiorari dismissed 
Great Lakes Dredge & r>ock Co. v. 
Eastern S. S. Corporation. 40 S.Ct. 
8. 250 U.S. 676, 63 L.Ed. 1202. 

11 C.J. p 1218 note 67. 

▲mount equal to Interest is some¬ 
times allowed, not strictly as inter¬ 
est but as part of the damage com¬ 
pensation.—The Illinois. D.C.Pa.. 84 


P. 697. affirmed 87 P. 574, 31 C.C.A. 

111 . 

mode of determining damage 

Interest may be reckoned as a sub¬ 
stitute for some other mode of de¬ 
termining the amount of a particu- 
l.ar item of damage.—Great Lakes 
Towing Co. V. Kelley Island Lime, 
etc, Co., Ohio, 176 F. 492, 100 C.C.A. 
108, modifving, DC., Kelley Island 
Lime & Transport Co. v. City of 
Cleveland, 144 F. 207—11 C J. p 1218 
note 69. 

71. U.S—The William Chisholm, 
Mich., 153 F. 704, 82 C.C.A. 562. 

11 C.J. p 1218 note 70. 

72 . U.S.—The Ru.ssell No. 3, (\C.A. 
N.Y., 82 F.2d 260—City of New 
York V. Pennsylvania U. Co., D.C. 
N.Y., 42 F.2d 271—Pennsylvania It. 
Co. V. Downer Towing Corporation, 

C. C.A N.Y, 11 F.2d 466—The Wil¬ 
liam J. Moran, D.C.N.Y., 14 F.Supp. 
398. 

11 C.J. p 1218 note 71. 

Pelay causad by commissioner 

Interest on recovery for collision 
may be reduced for delay in bring¬ 
ing cause to final determination, al¬ 
though delay was caused by commis¬ 
sioner, and in such a case it has been 
held proper to limit interest to 
period of one year fiom entry of in¬ 
terlocutory decree two years after 
collision, plus accrued interest from 
time of collision.—The North Amer-» 
lea, D.C.N.Y., 24 F 2d 846. 

▲llowancs as abuse of discretion 
Allowing Interest on award of 
damages for injuries to liltelant's 
drill scow In collision from time of 
filing of libel is abuse of discretion, 
in view of delay In pro.secution, but 
interest should be allowed only from 
dale of decree.—The Salutation, C.C. 
A.N.Y,. 37 F.2d 337. 

73 . U.S.—La Flandre. C.(\A.l»a.. 9 F. 
2d 331, modifying. D.C., The Phila¬ 
delphia. 239 F. 396—The V-4, DC. 
Pa., 10 F.Supp. 807—The Biscayne. 

D. (\Fla.. 266 F. 956—The James 
McWilliams, N.Y., 240 F. 951, 153 
C.C.A. 637. 

74 . U.S.—The West Hartland, C.C.A. 
Wash., 2 P.2d 834, affirming. D.C., 
295 F. 547 and 297 F. 330. 

75. U.S.—The North America, D.C. 
N.Y.. 24 F.2d 846—Kawasaki Zo- 
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sensho of Kobe, Japan, v. Cosulich 
Societa Triestlna Di Navigassione 
of Trieste, Italy, C.C.A.Tex., 11 F. 
2d 836—The Benjamin A. Van 
Brunt, D.C.I*a., 3 F.2d 655—Mann- 
gua Nav. Co. v. Aktieselskabet 
Borgestad, C.C.A.La., 7 P.2d 990— 
The El Monte. Tex., 252 P. 59. 164 

C. C.A. 171, certiorari denied South¬ 
ern PiJc. Co. V. Slag Line, 39 S.Ct. 
11, 248 U.S. 573, 63 L.Ed. 427—In 
re Groat Lakes Dredge & Dock Co., 

D. C.Mass., 250 P. 916. decree af¬ 
firmed Eastern S. S. Corporation v. 
Great Lakes Dredge & Dock Co.. 
256 F. 497. 168 C.C.A. 3, certiorari 
dismissed Great Lakes Dredge & 
Dock Co. V. Eastern S. S. Corpora¬ 
tion, 40 S.Ct. 8, 250 U.S 676, 63 L 
Ed. J 202—The Marie Palmer, D.C. 
Pa., 173 F. 569, modified on other 
grounds. The Jame.s McCaullcy, 181 
F. 932, 105 CC.A. 186—Ther Morn¬ 
ing Star, D.CInd.. 17 F.Cas.No.9.- 
817, 4 B1.SS. 62 

11 C.J. p 1218 note 73. 

Interest computed from date of col¬ 
lision on snch items as 

(1) Value of the vessel.—The Ice¬ 
land. D.C 111., 19 P. 771—11 C.J. p 
1218 note 74. 

(2) Permanent depreciation.—The 
Illinois, D.C.Pa., 84 F. 697, affirmed 
87 F. 574, 31 C.C A. 111. 

(3) Loss of cargo.—The Mary J. 
Vaughan. D.C.N.Y., 16 P.Cas No.9.217. 
2 Ben. 47, affirmed 14 Wall. 258, 20 
L.Ed. 807—11 C.J. p 1218 note 76. 

(4) Loss of personal property 
other than cargo.—The Aleppo, D. 
C.N.Y., 1 P".Cas.No.]58, 7 Ben. 120. 

Demurrage 

(1) Interest on demurrage is com¬ 
puted from the date of collision — 
The J. G. Gilchrist. D.C.N.Y., 173 F. 
666, affirmed 183 F. 105, 106 C.C.A. 
397—11 C.J. p 1218 note 77. 

(2) The date of return to service 
marks the time from which the in¬ 
terest is to be calculated.—In re 
Great Lakes Dredge & Dock Co.. D.C. 
Mass., 250 F. 916. affirmed Eastern 
S. S. Corporation v. Great Lakes 
Dredge & Dock Co.. 256 F. 497, 168 
C.C.A. 3. certiorari dismissed Great 
Lakes Dredge & Dock Co. v. Eastern 
S. S. Corporation, 40 S.Ct. t, 250 U.S. 
676. 63 L.Ed. 1202. 
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nient, from the date the disbursement is madcJ® 
However, other dates may be used, the courts hav¬ 
ing regard to the circumstances and equities of the 
particular case.'^'^ 

The parties may stipulate as to a later date than 
that customarily taken. 

Interest on net freight is allowed from the time 
of the probable termination of the voyage.*^® 

The rate of interest allowed is usually six per 
cent;*^0 where the collision occurred on inland 
waters within the jurisdiction of a state, the court 
may in its discretion adopt another rate which is 
the statutory rate of the state.**^ 

Interest is not allowed against the United States 
as part of the damages recovered against it under a 
special act of congress, for loss sustained through 
a collision with a naval vessel, where the act is si¬ 
lent as to interest.®^ 

§ 180. Contribution and Subrogation 

Persons Jointly negligent with the colliding vessel 
may be required to contribute. 

Where a vessel is required to pay full damages as 


a result of collision with other vessels, half of the 
damages may be recouped from one who is jointly 
negligent.®® The right of contribution between ves¬ 
sels mutually at fault in injuring an innocent vessel 
is discussed infra § 186, and in cases of injury to 
cargo infra § 204. 

§ 181. Distribution of Damages Recovered 

Claims against the award of damages should be paid 
before the award is paid to the owner of the Injured 
vessel. 

Before the damages awarded after collision arc 
paid to the owner of the injured vessel, just claims 
against it must be paid,®^ and, where the United 
States is the recovering party, its recovery is sub¬ 
ject to the maritime liens of cargo owners, even 
though they could not have enforced their claims 
against the government by direct libel.®® 

§ 182. Evidence 

One who seeks to recover damages for loss or Injury 
from collision has the burden of proving by a preponder¬ 
ance of competent, relevant, and material evidence all 
matters necessary to be shown in support of his claim. 

One who seeks to recover damages for loss as a 


Rule of state conrt Immaterial 

The fact that interest would not be 
allowed in state courts for total loss 
of vessel by collision until after 
juderment was not such exceptional 
fact us would entitle a federal court 
in Its dis<retion to deny interest 
from date of sinking of vessel • -The 
President Madison, CX^A-Wash., 91 
F 2d 835, afllrrnlnp, D.C., 13 F.Supp. 
692. 

76 . r.S—The Mahanoy. D.O.N.T.. 
127 F. 773. 

Interest from date of disbursement 
on 

(1) Cost of repairs.—The North 
America. D.C.N.Y., 24 F.2d 84 6--The 
Manhattan. D.C.Pa., 10 F.Supp. 45. 
aflirmed. C.C.A., 85 F.2d 427, certio¬ 
rari denied TT. S. v. The Bessemer, 67 
S Ct. 432. 300 IT.S. 654, 81 L.Ed. 864— 
In re Great Lakes Dredge & Dock 
Co., D C Ma.ss., 250 F. 916, affirmed 
Fa.stern S S. Corporation v. Great 
Lakes Dredge & Dock Co., 256 F. 497, 
168 C.C.A. 3, certiorari dismissed 
Great Lakes Dredge & Dock Co. v. 
Eastern S. S. Corporation, 40 S.Ct. 
8. 250 ITS. 676, 63 L.Ed. 1202—11 C. 
J. p 1218 note 80. 

(2) Salvage.—Greenwood v. The 
Fletcher, D.C.N.Y., 42 F. 504. 

77 . IT.S.—Kawasaki Zosensho of 

Kobe, Japan v. Cosulioh Societa 
Triestina Di Navigazione of Tries¬ 
te,. Italy, C.C.A.Tex., 11 F.2d 836. 

11 C.J. p 1218 note 82. 

Date of dsorse 

U.S.—The Mary B. Curtis, Tex., 260 
F. 9, 162 C.C.A. 181, certiorari de- 

16 C.J.S.-14 


nied D. W, Ryan Towboat Co. v. 
Bower.s Southern T>rodging Co , 38 
S.Ct. 580, 247 U.S. 514, 62 L Ed. 
1243. 

11 C.J. p 1218 note 82 fa]. 

Mutual fault 

Interest should be calculated only 
from date of llnal decree, where 
claims of each ship against other 
had not been liquidated, but had been 
opposed in good faith.—Kaw'asaki 
Zosensho of Kobe, Japan, v. Cosulieh 
Societa Triestina Di Navigazione of 
Trieste, Italy, C.C.A Tex., 11 F.2d 836 
—11 C.J. p 1218 note 82 [b]. 

78 . U.S —Managua Nuv. Co. v. Ak- 
tieselskabet Borgestad, C.C.A.La., 7 
F.2d 990. 

7 ». IT.S.—The Baltimore v. Rowland, 
D.C., 8 Wall. 377, 19 LEd 463. 

11 C.J. p 1218 note 83. 

80 . U.S.—Galveston Towing Co. v. 
Cuban SS. Co., Tex., 195 F. 711, 115 
C.C.A. 438, modified on other 
grounds 199 F. 904, 118 C.C.A. 234. 
11 C.J. p 1218 note 84. 

Rate to United Btatee 

(1) Allowance of Interest to the 
United States in libel for damage to 
dredge in collision at usual rate was 
proper exercise of discretion, govern¬ 
ment not being In special class by 
reason of its ability to borrow mon¬ 
ey at lower rates, or for any other 
reason.—The Manhatian, D.C.Pa., 10 
F.Supp. 45, affirmed, C.C.A., 85 F. 
2d 427, certiorari denied U. S. v. The 
Bessemer. 57 S.Ct. 432, 300 U.S. 654, 
81 L.Ed. 864. 


(2) In libel by United States and 
cross libel, former was entitled to 
interest on recovery at rate of six 
per cent while the Suits In Admir¬ 
alty Act, Comp. St. Sli 1251U-1261%Z. 
limiting recoverable Interest to four 
per cent pn‘venls the cross libelee 
from recovering more than four per 
cent.—The Comus, C.C.A.N.Y., 19 
2d 774. 

81. TT.S.—^^Vestern Transit Co. v, 
Dnvidsfin S. S. Co., Mich., 212 F. 
696, 129 C.C.A. 232. 

11 C.J. p 1219 note 86. 

Zn Alaska 

Ve.ssel not at fault is entitled to 
eight per cent interest on the award 
of damages, according to the law of 
Alaska.—The Eagle, C.C.A.Alaska, 
289 F. 661. 

Uniformity of maritima law to bo 
proBorved 

Altbf)ugh local maritime laws of 
different ports may warrant choice 
of local rate of interest, they cannot 
destroy uniformity of maritime law 
re(|uiring Just eomptm.Mation for loss. 
—The President Mudi.son, C.C.A. 
Wash., 91 F.2d 835, uffirniing, D.C., 
13 F.Supp. 692. 

82. U S.—Watts V. U S., D.C.N.Y., 
129 F. 222. 

83L U S.—The Pre.sident Madison, C. 

C. A Wash., 91 i«'.2d 835, affirming, 

D. C., 13 F.Sur)P 692. 

84. U.S.—In n* U. S Steel Products 
Co., C.C A.N y., 24 F 2d 657, revers¬ 
ing, D.C, 16 F.2d 306. 

85. U.S.—in re U. S. Steel Products 
Co., supra. 
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result of a collision has the burden of proving, by 
a preponderjincc of competent, relevant, and mate¬ 
rial evidence, all matters essential to support his 
right to recover, such as the actual loss or amount 
of damage suffered,**® by direct evidence, if possi¬ 
ble,**'^ and that the injiiiy suffered arose proximatcly 
from the collision and a decree for damages can¬ 


not be had if libelant's principal witnesses repudi¬ 
ate the basic theory on which his claim rests.®® 

The amount of the loss must be proved by show¬ 
ing either that the vessel was a total loss, actual or 
constructive, or by showing the extent and cost of 
the necessary repairs and the incidental expenses,®® 


80. U.S.—U. S. V. OceanJf S. S. Nav. 
Co.. CC.A.NY., 66 F.2d 764, ro- 
vensinK, J-XC., The Celtic, 49 P.2d 
288 . 

11 C.J. p 1219 note 91, 94. 

87. U.S.—The Priscilla, D.C.Maflfl., 
27 F.2d 921, modified on other 
fcroundn. C.C.A., 55 P.2d 32, certio¬ 
rari grranted Doane-Cornmercial 
Towing Oo. V. Mexican Petroleum 
Corp., 62 S.Ct. 644, 286 U.S. 540, 76 
L Ed. 1278, certiorari dismissed 67 
S.Ct. 756, 296 U.S. 669. 

11 C.J. p 1219 note 92. 

Selevoncy 

Where passengers booked on 
steamship damaged in collision irans- 
forred to another steamship of same 
owner, possibility that passengers 
were crowded off steamship making 
voyage by earlier bookings of trans¬ 
ferred passengers is relevant only as 
damages attributable to collision.— 
U. S. V. Oceanic S. S. Nav. Co., C.lXA. 
N.Y., 56 P.2d 764, reversing, D.C., The 
Celtic. 49 F.2d 288. 

88. U.S.—The Super X, D.C.N.Y.. 15 
F.Supp. 294. 

11 C.J. p 1219 note 96. 
avidonoo hold rallloiont 

(1) To show that collision between 
negligent steam-tug and steamer 
broke fluke of steamer's propeller, 
but did no damage to bushing, stern I 
tube nut, or the rivets.—The Rus¬ 
sell No. 3, C.C.A.N.Y.. 82 P.2d 260. j 

(2) To show injury to vessel to 
have been caused by contact with it 
of another vessel.—The Ascutney, D. 
C.N.Y., 277 P. 242, affirmed, C.C.A., 
277 P. 243. 

(3) To show that some of the re¬ 
pairs for which libelant claimed 
damages were due not to collision, 
but to age and use of the boat.—The 
Mascot, C.C.A.Pa.. 282 F. 766. 
Svidm&os bold InoaflLclont 

(1) To establish that certain dam¬ 
age to barge was caused by collision. 
—The Joseph Peene, Sr., D.C.N.Y., 
260 F. 260. 

(2) To show, where a vessel while 
being repaired was injured by a 
moving vessel, that the delay In 
completing the original repairs re¬ 
sulted from the collision, and, there¬ 
fore, not to render fhe colliding 
vessel liable for the ten days' de¬ 
lay.—The Nordanger, C.C.A.La., 290 
F. 946. 

88. U.S.—The Varanger, D.C.Md., 46 
F.2d 608. affirmed, CCA.. 60 F.2d 
724. 


SO. TT.S.—The Reno. N.Y.. 134 F. 555, 

67 C.C.A. 479. 

Ooot of ralolng wreck 

Where the vessel was sunk, it Is 
competent, as bearing on the ques¬ 
tion of damages, to prove that the 
vessel could not be raised, or that it 
would cost more to do so than the 
value of the wreck when raised.— 
Rlanehard v. New Jersey Steamboat 
Co.. 59 N.Y. 292, affirming 67 Barb. 
101, 3 Thomps. & C. 771. 

Necessity of hiring extra crew 

In libel for damages caused by 
collision, libelant, to recover for the 
labor of an extra crew who handled 
the freight, on the ground that the 
leaking of the vessel required the 
old crew to operate the pump, was 
required to prove by sufficient evi¬ 
dence that the services of the entire 
new crew to handle the lumber was 
made necessary by using the entire 
old crew for pumping.—The Mascot, 
C.CA.Pa., 282 F. 766. 

Presumption and proof of loss 

(1) A presumption of total loss 
arises whore a vessel is <-apsized in 
a collision, and the muster and crew 
abandon her to save their lives, and 
in the exercise of due care and skill 
the master decides not to try to save 
her.'-The Olaucus, D.C.Mass., 10 P. 
Cas,No.5,478, 1 Lowell 366, affirmed, 
C.C.. Ayer v. The Glaucus, 2 F.Cas. 
NO.G83. 4 Cliff. 166. 

(2) Where the injured vessel is 
lost, in the absence of other evidence 
there is a presumption that the loss 
was due to the Injury rather than 
the subsequent mismanagement or 
want of skill on the part of those in 
charge of the vessel.—The (lladiator, 
Mass., 79 P. 445, 25 C.C.A. 32—11 C. 
J. p 1219 note 98. 

(3) Those presumptions may be 
rebutted.—The Gladiator, supra—11 
C.J. p 1219 note 99. 

(4) That unsuccessful attempts 
were made to induce wrecking com¬ 
panies to undertake salvage of a 
sunken vessel warrants a flnding of 
total loss.—Boston Sand & Gravel 
Co. V. U. S., D.C.Mass., 16 P.2d 643, 
affirmed. C.C.A.. U. S. v. Boston Sand 
& Gravel Co., 23 F.2d 839, and modi¬ 
fied on other grounds Boston Sand 
& Gravel Co. v. U. S., 19 P.2d 744, af¬ 
firmed 49 S.Ct. 62, 278 U.S. 41, 73 L. 
Ed. 170. 

NvidM&oa held admiMlhl# 

(1) Evidence of the value of the 
vessel before and after the collision. 
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—American Oak Leather Co. v. At¬ 
wood. 67 So. 663, 191 Ala. 450. 

(2) Evidence of repairs necessary. 
—Smith V. Ryan, 168 A. 822, 10 N.J. 
Misc. 296—11 C.J. p 1219 note 2. 

(3) Testimony of the owner him¬ 
self as to repairs.—The North Star, 
D.C.Mieh., 44 P. 492, modified on 
other grounds 62 F. 71, 10 C.C.A. 
262. 

(4) To show value of vessel lost 
in eollision.—The Hisko, C.C.A.N.Y., 
54 F.2d 540. 

Bvldence held InadmlBBihle 

(1) Evidence as to how much the 
vessel had cost her owners several 
years before.—The Vicksburg, C.C N. 
Y.. 28 F.Cas.No.l6.932, 7 Blatchf. 216. 

(2) Value of other vessels with 
which injured vessel might be com¬ 
pared.—Blanchard v. New Jersey 
Steamboat Co., 59 N.Y. 292, affirming 
67 Barb. 101, 8 Thomps. & C. 771. 

(3) Libelant's testimony showing 
owners of cargo had in isolated in¬ 
stances williingly paid for storage 
during time vessel was undergoing 
repair, where libelant had own faeili- 
tie,s for storage and hence was not 
entitled to include storage as an item 
of damages.—The P. J. Luckenbach, 
D.C.Pa., 42 P.2d 279. 

Evidence held Bnfflclent 

(1) To show value of vessel lost in 
collision.—Standard Oil Co. of New 
Jersey v. Southern Pac. Co., N.Y., 
45 S.Ct. 465, 268 U.S. 146. 69 L.Ed. 
890, affirming, C.C.A., The Cushing, 
292 F. 560, which modified, IXC.. 285 
F, 617—The Hisko, C.C.A.N.Y., 54 P. 
2d 640—U. S. v. Boston Sand & Gra¬ 
vel Co., C.C.A.Mass., 23 F.2d 839, af¬ 
firming. I>.C., Boston Sand & Gravel 
Co. V. U. S., 16 P.2d 643, modified on 
other grounds, C.C.A., Boston Sand & 
Gravel Co. v. U. S., 19 F.2d 744, af¬ 
firmed 49 S.Ct. 52, 278 U.S. 41. 73 L. 
Ed. 170—The No. 114, D.C.N.Y., 18 
F.Supp. 210, affirmed. C.C.A., New 
England S. S. Co. v. The Turecamo 
Girls. 80 F.2d 1017. 

(2> To sustain flnding that libel¬ 
ant. abandoning vessel after colli¬ 
sion, acted with reasonable diligence 
to prevent total loss, notwithstand¬ 
ing vessel's subsequent restoration. 
—U. S. V. Boston Sand & Grave] Co., 

C. C.A.Mass., 28 F.2d 839, affirming. 

D. C., Boston Sand A Gravel Co. v. U. 
S., 16 F.2d 643. modifled on other 
grounds, C.C.A., Boston Sand & Gra¬ 
vel Co. V. U. S., 19 P.2d 744, affirmed 
49 S.Ct. 62, 278 U.S. 41. 73 L.£d. 170. 
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and the loss of profits, if any, during: detention of 
the vessel for repairs.®* Where some basis other 
than the market value is sought to be used to de¬ 
termine damages, the evidence must show absence 
of market value.®® Testimony as to value based 
on reproduction cost less depreciation cannot be 
accepted in the absence of explanation of the formu¬ 
la for computing depreciation.®® If there is no ev¬ 
idence to show the amount of damages proper to 
allow libelant, the court may do one of two thitigs; 
either allow nominal damages, or estimate them 


from the court’s knowledge of such cases and the 
general facts proved.®^ 

Cost of repairs may be proved by the estimates of 
experts where the action is tried before the repairs 
are actually made,®^ or where it is not satisfactorily 
shown that the amount actually expended was the 
fair and reasonable cost of the repairs called for 
by the survey;®® but where at the time of the trial 
the repairs have actually been made, the cost should 
then be proved by evidence of the actual expendi- 


(3) To suntaln award for cost of 
ralHinp: and ropair.—The Mnry TS 
Curtis. Tex., 250 K. 9. 162 C.C.A. 181. 
certiorari denied I). W. Rynn Tf»w- 
hoat Co. V. now{>rs Southern Dred^- 
inff Go.. .^8 S.Ct. 580, 247 U.S. 614. 
62 L..]^. 1248. 

(4) To show an award of two 
thousand elfrht hundre<1 dulinrs was 
fair valuation of vessel, ineludini? 
etnorFrency line, tools, and appliances. 
—The Commonwealth, 8 Alaska 23. 

(5) To show that baree, if not 
Hubsti Luted for bars^o damaged in 
collision, would have been produc¬ 
tively employed.—The Priscilla, C.C. 
A Mass., 55 F.2d 32. modifying. D.O. 
27 F.2d 921, and certiorari erranted 
Doane-Commerclal I'owinx Co. v. 
Mexican Petroleum Corporation. 52 
S.Ct. 644, 286 U.S. 640, 76 L-Ud. 1278, 
certiorari dismissed 67 S.Ct. 766, 296 
U.S. 669. 

Bvido&oe held InsofloieBt 

Bid submitted for construction of 
vessel such as one whl< h hiid been 
sunk in collision was not test for 
determining loss to be assessed as 
dainaRres.—^The Manhattan, CC.A.Pa., 
85 F.2d 427, afflrminfr, DC.. 10 P. 
Supp. 45, certiorari denied U. S. v. 
The Bessemer, 67 S.Ct. 432. 300 U.S. 
654. 81 1..KJ. 864. 

Where UbdUat'e teetimony hbOIb- 
puted, ruxardlns damages sustained 
In collision, party at fault on merits 
must bear inconvenience or hardship 
in proving exact damages sustained. 
—The B. F. Guinan, D.C.N.Y., 40 F. 
2d 277. 

91. U.S.—Newtown Creek Towing 
Co. V. City of New York, C.C.A.N. 
Y., 23 F.2d 486—Aktieselsknpet 

Bonheur v. San Francisco & I*. S. 
S. Co.. aC.A.Cal.. 287 P. 679—The 
Loch Trool, D.C.Cal., 160 F. 429. 
Beasonahle oertalat j 

Damages, as for loss of profits, be¬ 
cause of collision, cannot be recov¬ 
ered, unless established with reason¬ 
able certainty, and the fact that 
proof is difllcult does not require de¬ 
cision of doubtful questions in favor 
of libelant, who has burden of proof. 
—The Priscilla. D.C.MasH.. 27 F.2a 
921, modified on other grounds, C.C. 
A., 66 F.2d 88. certiorari granted 


D<»nne-Coiiimereial Towing Co. v. 
Mexirnn Petroleum Corp., 62 S Ct. 
644. 286 U.S. 640. 76 L.Ed. 1278, eer- 
ihiriirl dismissed 67 S.Ct. 766, 296 U. 
S. 669. 

Probability of emplosrment 

To recover profits lost, circum¬ 
stances must be shown with sufflclent 
particularity to prove that injured 
barge could have lieen spared from 
libelant's fleet, and would probably 
have found employment.—The I'rls- 
cilla, D.C.Mass., 27 F.2d 921. modlHed 
on other grounds, C C.A.. 56 F.2d 32. 
certiorari granted Doane-Commercial 
Towing Co. v. Mexican Petroleum 
Corp.. 62 S.Ct. 644. 286 U.S. 640, 76 
L.Ed. 1278. certiorari dismissed 67 
S.Ct. 766, 296 U.S. 669. 

Bamlnge of rabetituted veeeel 
Owner had burden of proving rea¬ 
sonable probability that barge, if not 
substituted for barge damaged in col¬ 
lision, would have been productively 
employed.—The Priscilla, C.C.A. 
Mass., 55 F.2d 32, modifying, D.C., 
27 F.2d 921, and certiorari granted 
Doanc-Commercial Towing Co. v. 
Mexican Petroleum Corporation, 62 

S. Ct 644. 286 U.S. 540. 76 L.Ed. 1278. 
certiorari dismissed 67 S.Ct. 756, 296 
U.S. 669. 

■vldoaoe held admieelble 

Books of the owner, showing the 
earnings of the vessel about the time 
of the collision.—^The Conqueror, N. 

T. . 17 S.Ct 510, 166 U.S. 110, 41 L.Ed. 
937. 

Bvidenoe held snAolent to show 
that there was not even a reasonable 
probability of a steamship injured by 
a collision earning any charter mon¬ 
ey under the charter in quHsllon, ei¬ 
ther when she was in collision, or 
during the three-day period of her 
repairs, her owner having been 
**blackii8ted" by the United States 
for reasons of state during the war 
with Germany and Austria.—The 
Winfield S. Cahill. N.Y., 258 F. 318, 
169 C.C.A. 834. 

Bvidence held laeuflloient 

(1) To show right to damages for 
demurrage.—^Atchison. T. & S. F. Ry. 
Co. V. California Sea l^roducts Co., 
G.C.A.Cal.. 61 F.2d 466—Pan-Ameri¬ 
can Petroleum it Transport Co. v. U. 
8.. C.aA.N.Y., 27 F.2d 684. reversing, 
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D.C., 21 F.2d 791—Newtown Creek 
Towing Co. v City of New York, C 
C.ANY., 23 P.2d 48ri—Aklieselsknpet 
Bonheur v. San Frunelsco & V. S S. 
Co., C C.A.Ciil, 287 P. 679—The Wn- 
tuppa. CCA N.Y., 283 F. 8—The 

Mascot. C.C.A.Pn., 282 P. 766. 

(2) To furnish sufllcieiit basis for 
award of detention damages.—The 
.Tames McWilliams. C.C.A.N.Y.. 42 F 
2d 130. 

98. U.S.—The El Orlonte, D.C N.Y.. 
39 F.2d 930, afllrmed, C.C.A., 44 
F.2d 1014. 

■videnoe held enfioleat to sustain 
conclusion that vessel destroyed in 
collision had no market value which 
could be used in determining dam¬ 
age.—The President Madisen, C.C.A. 
Wash., 91 P.2d 836, affirming, D.C, 
18 F.Supp. 692. 

Bstemlnatloa on. other evidence 

Failing market value, admiralty 
court may estimate worth of lost 
ship by all relevant evidence, includ¬ 
ing original cost less depreciation, 
cost of reconstruction less deprecia¬ 
tion, earnings of vessel, her condi¬ 
tion at time of loss, her probable 
life expectancy before she was lost, 
and prior statements of owner os to 
her value, for tax or other purposes. 
—^The President Madison, supra. 

93. U.S.—The El Oriente, D.C.N.Y.. 
89 F.2d 930, affirmed. C.C.A.. 44 F. 
2d 1014. 

94. TT.S.—The Sam Gaty. D.C.lll., 21 
F.Ca8.No.l2,276, 6 Biss. 190. 

11 C.J. p 1219 note 93. 

96. U.S.—The Nonpareil, D.C.N.Y., 
12 F.Supp. 306, amended 12 F Supp. 
985. 

11 C.J. p 1219 note 9. 

Bnrvey of damages to vc.ssel from 
collision was not evidence against 
corporate owner of vessel at fault, 
not attending survey.—l*ennsylvaniu 
R. Co. V. Downer Towing Corpora¬ 
tion. C.C.A.N.Y. 11 F.2d 466. 

Evidenoe held en ffiolent to make a 
prima facie case.—Pennsylvania R. 
Co. V. Downer Towing Corporation, 
supra. 

96 . US.—The Umbria, D.C.N.Y., 148 
F. 2HZ, affirmed 168 F. 861. 88 CC. 
A. 88. 
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tures.®^ The cost of repairs is proved prima facie 
by testimony that the repairs were rendered neces¬ 
sary by reason of the collision, that they were made, 
and at the lowest price, and by the testimony of 
the ship’s ajjents that they had paid the bills.®* 
without calling those to whom payment was 
madeand respondent has the burden of proving 
that such amount exceeds the fair market value 
of the vesscl.l 

Damage to cargo. One claiming damage to cargo 
has the burden of proving all matters essential to 


his right of recovery.* 

Injury after collision. When a ship is damaged 
hut not sunk in a collision, and she afterward re¬ 
ceives further injury or is totally lost, the presump¬ 
tion ordinarily is that the subsequent injury or loss 
was caused by defendant’s negligence, and the bur¬ 
den is on the wrongdoer in the collision to prove 
that it was not so caused.® In such case, where 
the vessel is stranded after the collision, it is not to 
be assumed that her master was negligent merely 
because he adopted an unsuccessful course.^ 


B. AMOUNT RECOVERABLE AS AFFK(TKl) BY DECREE OF NEGLIGENCE OR NATURE 

OF FAULT 


§ 183. In General 

The amount of damages recoverable for collision will 
depend on whether either, or both, or neither of the par¬ 
ties thereto were guilty of negligence. 

The amount of damages recoverable by persons 
injured in their persons or jirojierty by a collision, 
viewed from the standpoint of the degree of neg¬ 
ligence on their own jiart which contributed thereto, 
may be classified under four heads: (1) When the 
collision was solely due to the fault of the injured 
person or of those whose negligence is imputable to 
him, in which case the injured party must bear the 
loss.® (2) When it was caused solely by the fault 
of the ves.scl libeled, in which case the injured party 
is entitled to complete indemnification for his loss¬ 
es.® (3) When it hapiieiis under such circumstanc¬ 
es that blame therefor cannot be iinimted to any 
person, in which case the loss must be borne by 
the party on whom it happens to fall, infra §§ 1H4, 
185. (4) When the coUision is due to the concur¬ 

ring fault of both vessels, in which case the aggre¬ 
gate of the resulting losses, in case the action is in 


admiralty, is equally divided between them so far 
as they are able to respond."^ 

When the collision is caused by the willful and 
intentional misconduct of both vessels, the owners 
of each must bear their own loss.® 

§ 184. Inevitable Accident 

Each party bears his own loss from collision by In¬ 
evitable accident. 

It is the settled law that, in cases of collision 
caused by inevitable accident, as defined and dis¬ 
cussed supra §§ 15-17, each party shall bear his own 
loss.® 

§ 185. Inscrutable Fault 

In case of inscrutable fault, each bears his own loss 
where there is nothing to negative the theory of in¬ 
evitable accident; otherwise damages are divided. 

In cases of collision due to so-called inscrutable 
fault, discussed supra § 18, in which there exists a 
reasonable doubt as to which vessel, or whether ei- 


97. U.S.—The Catharine v. Dickin¬ 
son. N.Y., 17 How. 170, 15 L..Ed. 
233. 

11 C.J. p 1219 note 10. 

9a U.S.—Tho Uuthic M.. DC.N.Y, 
4 F.Siipp. 317, amrrii*-d. C.C.A., 
Morton Coal Co. v. The S. L. Cros¬ 
by. 68 F.2d 1010. 

11 C J. p 1219 note 12. 

99. TT.S.— The Armonia, Pa., 81 F. 
227, 26 C.C.A. 338. 

1. TI.S.—The Ruthie M.. D.C.N.Y., 4 
F.Supp. 317. affirmed, C.C A., Mor¬ 
ton Coal Co. v. The S. Li. Crosby, 
68 F.2d 1010. 

a AAmlsBiblllty of evidence 

Shipper's Invoices are competent 
evidence of the value of lost carjfo. 
—Anirel<‘s Brewing, etc., Co. v. Car¬ 
ter. 154 P. 601. 89 Wash. 336. 

Bufiolenoy of evldenoe 

Evidence was held to establish 


th.1t damuKP to firrain ear^o re.milted 
from oil which leaked from tank.M, 
and that colli.sion and ri*.miltinff 
be.ichins: and listirii; of vessel con¬ 
tributed to siieh dumagre.—U. S v. 
City of New York, D.C.N.Y., 8 F.2d 
270. 

3. U.S.—The Glendola. C.C.A.N.Y.. 47 
F.2d 206, certiorari denied Standard 
OiJ Co. of New .Jersey v. Glendola S 
S. Corporation, 51 S.Ct. 650, 283 U. 
S. 857. 75 D.Ed. 1463—The Walter 
A. Duckenbach, C.C.A.Cal., 14 F.2d 
100, modifying, D.C.. 4 F.2d 561, 
and certiorari denied Liuekenbach 
S. S. Co. v. Union Oil Co.. 47 S.Ct. 
335. 273 U.S. 741. 71 L.Ed. 868. 

11 C.J. p 1186 note 7. 

4. U.S.—^Allen & Robinson v. Inter- 
Island Steam Nav. Co., C.C.A.Ua- 
waii, 34 F.2d 83. 
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S. U.S.—Phoenix Ins. Co. v. The At¬ 
las. N.y., 93 U.S. 302, 23 U.Ed. 86:t. 
11 C.J. p 1199 note 98. 

& U.S.—The Sagamore, Mass., 247 
F. 743. 169 C.C.A. 601. 

11 C.J. p 1199 note 99. 

7. U.S.—Phoenix Ins. Co. v. The At¬ 
las, N.T., 93 U.S. 302, 23 L.Rd. 863. 

8. U.S.—The R. L. Mayhey, C'.C.N.Y . 
20 F.Cas.No. 11,870, 4 Blatchf. 88. 
reversed on other grounds 21 Uow. 
4C1. 16 L.Ed. 188. 

9. U.S—The H. Herberman, D.C.N. 

Y.. 33 F.2d 332—The Mary T. 

Tracy. C.C.A.N.Y., 8 F.2d 691, re¬ 
versing, D.C., 298 F. 528—The 

Anna C. Minch. C.C.A.N.Y., 271 F. 
192, affirming, D.C., 260 F. 622— 
The Djerlssa, D.C.Va., 258 F. 949, 
affirmed. C.C.A.. The Newa, 267 F. 
115. 

11 C.J. p 1200 notes 6-7. 
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ther of them, was to blame, where there is no evi¬ 
dence of any facts which would negative the theory 
of the collision having been the result of inevitable 
accident, the doubt is sufficient to raise the pre¬ 
sumption that it was due to the perils of the sea, 
and the case is treated as one of ineviable accident, 
and each party bears his own loss.^‘* On the other 
hand, where, allbbugh it is manifest that there 
must have been fault on both sides, no specific or 
particular fault can be attributed to either vessel, 
the case is treated as one of mutual fault and the 
loss is divided.^^ 

§ 186. Mutual Fault 

a. In general 

b. Comiuilation of amount 

c. Injury to innocent vessel by mutual 

fault of two or more others 


a. In General 

In admiralty, but not under the common law, mutual 
fault of vessels resulting in collision requires an equal 
division of damages irrespective of the degrees of negli¬ 
gence attributable to the vessels, unless gross on the one 
hand and extremely slight on the other; and so, where 
the negligence of one vessel was contributory but not 
contemporaneous. 

The rule in admiralty, when both vessels are in 
fault, is to divide ihi’ damage equally between them, 
and to make a decree for one half the difference 
between their respective losses in favor of the one 
w'ho has suffered most, so as to equali/e the burden, 
the obligation to pay this difference being the legal 

liability growing out of the transaction.^ 2 This 

rule does not obtain in courts jiroceeding according 
to the course of the common law, 12 where neither 
party can recover when both are at fault,whether 


10 . TT.S.—Thp Sunnv.'?iclc‘, Mich., 91 
IT.S. 208, 22 UKd. 202. 

11 C.J. p 1200 note 9. 

11 . TT.S —The Djivid Dows, D.C.N Y., 
16 F. 154. 

11 C J. p 1200 note 11. 

12 . IT.S—The tnie.ster O. Swain, C.C. 

A.N.Y., 76 F.2d 800-The E J. Ttcr- 
wind. C.C.A.N.Y., 74 F 2d 705—The 
Verona, C.E.A Vm.. 05 F.2d 7U— 
The East Indian, C.C A.N.Y. 02 F 
2d 242, modlfvinj?. DC.. 58 F 2<1 
1015—The 13e.st,ie, D.C.N.T., 50 F. 
2d 171—The Old Colony, D('JVIe., 
52 F.2d Standard Oil ("o. of 

Tjoui.siana v. Eaton Koupe Coal & 
Towing Co.. C.C.A.Lia.. 32 F.2d 870. 
rev(‘rhing. PC, The MePougall, 17 
F.2d 783 - Wood Towing Corjiora- 
tlon V. Tornasoa, CC.A.Va., 25 F.2d 
395—The Comus. C.C A.N Y , 19 F. 
2d 774—Cuyamel Fruit Co. v. Ned- 
h^nd, C.C.A T.a.. 19 F.2d 489—The 
Waller A. I.iu<“kenbach, C.C.A Cal., 
14 F.2d 100, modifying, D.C., 4 F. 
2d 551, and certiorari denn*d Luck- 
enbaeh S. S. Co. v. TTriion Oil Co., 
47 S.Ct. 335. 273 TT.S. 741, 71 L Ed. 
808—The Mars, D.C.N Y.. 9 F.2d 
]83—The Pentiland, D.C.N.T., 9 P. 
Supp. 377, .affirmed, CCA., Freder- 
lek Eeyland & Co. v. The Anni.ston 
City, 82 F.2d 1008—llaug v. U. S., 
DCWa.‘<h.. 5 FSupp. 418—The To- 
luma, D.C.N.Y., 4 F.Supp. 344, 

modified on other grounds, C C.A., 
72 F.2d 690, certiorari granted Ak- 
lieselskahet Cuzco v. Suoarseco, 65 
S.Ct. 218, 293 U.S. 552, 79 T.,.Ed. 
655. affirmed 55 SCI. 467. 294 IT.S. 
394, 79 L.Ed. 942—The Nanuet. L>. 
C.N.Y., 3 F.Supp. 487—The Wil¬ 
liam C. Howard, D.C.N.Y.. 1 F. 
Supp. 985—The Anna, C.C.A.Tex., 
297 P. 182, certiorari denied Ka¬ 
wasaki Zosensho v. Cosulioh So- 
cleta Triestina di Navigazione of 
Trieste, Italy, 44 S.Ct. 456. 265 U. 


S. 581, 68 T...Ed. 1190—The Np\ada. 
DC.Va., 275 F 96.5—The Waller D. 
Noyes. DC.Va.. 27.5 F. 690- The 
O’Hrien Drolhers. NY, 258 F. 014. 
170 C.C A. 08. inodif>ing. I> C.. 253 
F. 855—The FieJI. D.C Vn., 257 F. 
478—The* IJouker No. 2. N.Y , 254 
F. 579, 166 CC.A. 137—The Normon 
H. Hearn, Wis., 252 F. 409, 164 C.C. 
A. 333—The City of Erie. D.C 
Ohio, 250 F. 250—Carroll v. City 
of New York. N.Y, 249 F. 45.7, 161 
C.C A. 411—The Austin, D.C.N. V., 
2 FCa.s.No.663. 3 Den. 11 -The 

Eleanora, C C.N.Y., 8 F.Ctts.No.4,- 
335, 17 Blatchf. 88. 

Mich.—Sullivan v. Pittsburgh S. S. 
i:o., 203 N.W. 126. 127, 230 Mich. 
414, citing Corpus Juris. 

11 C.J. p 1201 note 12. 

Zustanoes where loes was divided 

(1) Where vessel collided with was 
moored at curve of channel without 
light.s.—l*ool Shipping Co. v. U. S., 
D.C.Tcx’, 31 F.2d 806. 

(2) When- lug in charge of barge 
and steamship striking barge both 
contributed to colllsn»ri.—The G. K. 
Mellon. CC.A.N.Y., 30 F.2d 238. 

(3) Where ma.* 3 ter persisted in 
course after other vc.s.sel indica1t‘d 
that It intended wrongfully to cross 
his how.—The Quogue, C.C.A.N.Y., 4 7 
F.2d 873. 

(4) Where overtaken ve.ssel, con¬ 
sented to dangerous maneuver pass¬ 
ing In narrow and tortuous river 
channel, resulting in collision.—The 
Varanger, D.C.Md., 46 F 2d 608, af¬ 
firmed, C.C.A., 60 F.2d 724. 

(5) Where neither ves.sel, seeing 
each other's lights a mile apart, gave 
whistle signals and neither made ef¬ 
fort to stop and back engines until 
too late to avoid collision.—Elliot v. 
Lombard, C.C.A.Canal Zone. 72 P.2d 
543. 


(6) Where vessel sunk In fMjlli.sion 
violati'd Interna t lonul Hiiles, rule 16. 
— Lie \ San Francisco & Torll.'ind S. 
S Co., Cal., 37 S.Ct. 270. 243 V.H. 291, 
61 LEd. 726. 

(7) Whc‘re a houseboat was not an- 
ehort‘d in a proper place*, hut the* col¬ 
lision in part enused by negligence of 
the* othc*r ves.sel.—The J. L Miner, 

C. C.A.Mich., 260 F. 901. 

(8) Where a tug, came into colli¬ 
sion at night with a barge anchored 
in East Jtiv(‘r, liut chargealde with 
negligence for being allowed to drift 
from a former anchorage into the 
fairway without calling for assist¬ 
ance—James M<‘WilIinms Towing’ 
Line V. Shaw, DC.N.y., 288 F 74. 

(.9) Steamer causing excessive 
swells whc*n passing tow In river, 
and barges failing to slacken tow 
linc.s, were both at fault for colli¬ 
sion ln‘tw«'en liargcH.—The J. C. Hart, 
DC.N.Y., 43 F.2d 566. 

XTegllgence producing collision nn- 
necessary 

It is not necessary in order to have 
the damages divided that the fault 
of each vessel should have contribut¬ 
ed to the production of the eollision. 
provided the mutual fault «*ornMjrred 
in producing the injury.- Thr Jlelia. 

D. tT.N.Y., 22 P. 640—11 (\J. p 1203 
note 33. 

13. Mich.—Sullivan v. IMtt.shurgh S. 
S. Co, 203 N.W. 120. 127. 230 Mich. 
414, <-iting Corpus Juris. 

14. U.S -Dclden v. Chase. N.Y., 14 
S.Ct. 264, 150 U.S. 674. 37 L.Bd. 
370. 

11 C.J. p 1203 note 20. 

Negligence net cenenrrent 

Negligence of plalnlllT. suing to re¬ 
cover for loss of log raft rammed 
and broken in navigable waters, in 
failing to moor and light such raft, 
and in failing to sound foghorn, was 
not concurrent with negligence of 
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the proceeding is in personam against the owner of 
the vessel or in rem against the vessel under state 
statutes.!® 

The mere fact that one vessel was more in fault 
than the other does not authorize an apportionment 
of the damages in accordance with the degrees of 
negligence respectively attributable to the vessels, 
but they must be equally divided.!® If one vessel 
was grossly at fault, the criticism of the navigation 
of the other must be well founded to justify division 
of the damages ;!7 and damages will be divided only 
when both vessels were in fault and when such 
faults were not cgregiously unequal.!® A fault is 
not to be deemed slight when but for its commission 
no collision would have occurred.!® 

Negligence contributory hut not contemporane¬ 
ous, Where the error of one vessel has exposed 
her to the danger of collision which was consum¬ 
mated by the subsequent negligence of the other, 
the loss will be divided, as where the previous neg¬ 
ligent act of a vessel exposed her to danger of col¬ 
lision which still might have been avoided by ordi¬ 
nary care on the part of the other.20 

Where faults of three or more vessels concur in 
injury. Where a vessel is injured by reason of the 
concurring fault of itself and two others, the dam¬ 
ages should be apportioned one third to each ;2! or, 


if four vessels were in fault, then equally on the 
four offending vessels,®® although two or more of 
the vessels have a common owner.®® 

Where the collision is between a tug and tow and 
another vessel, each unit of the tow is responsible 
for its own faults even though, for some purposes, 
a tug and tow are regarded as one vessel.®^ 

A vessel, even though guilty of fault in naviga¬ 
tion, cannot be required to divide damages where 
it docs not appear that such fault was a contribut¬ 
ing cause to a collision between other vessels when 
the first vessel collided with neither.®® 

lirror in extremis. Damages will not be divided 
where the fault of the one vessel, if any, was an 
error in extremis.®® 

b. Computation of Amount 

Where both vessels collidina are at fault and only 
one vessel is injured, recovery of one haif of the damage 
sustained may be had. Where both are injured, the one 
most injured recovers from the other haif of the dif¬ 
ference between their respective losses. Services ren¬ 
dered by one vessel to the other should be considered In 
determining the amount to be paid. 

Where a collision occurs by the fault of two ves¬ 
sels resulting in injury to only one of them, the in¬ 
jured vessel can recover from the other one half 
of the damage sustained.®^ When both vessels are 


defendant In falling to discover raft 
in time to have avoided it.—Sulli¬ 
van V. Pittsburgh 8. 8. Co., 203 N.W. 
126, 230 Mich. 414. 

15b Ala.—The Parmer v. McCraw, 
26 Ala. 189. 62 Am.D. 718. 

16. U.S.—The Marian. C.C.A.Cal., 66 
F.2d 354, certiorari denied Puncan- 
Bon-Ilarrelson Co. v. Davidson, 54 
S.Ct. 123, 290 U.S. 687, 78 L.Ed. 592 
—The Margaret, C.C.A.Pa., 30 F.2d 
923, affirming, D.C., 22 F.2d 709, 
and certiorari denied A. H. Bull S. 
S. Co. V. Hudson, 49 S.Ct. 479, 279 
U.S. 862, 78 I-..Ed. 1001—Otto Mar- 
met Coal & Mining Co. v. Fleger- 
Austin Dredging Co., Ohio, 259 F. 
435, 170 C.C.A. 411, certiorari de¬ 
nied Fiegcr-Austln Dredging Co. v. 
Otto Marmot Coal & Mining Co., 
40 S.Ct. 13, 250 U.S. 6G6, 63 L.Ed. 
1197. 

11 C.J. p 1203 note 24. 

17 . U.S.—The Coastwise, C.C.A.N Y., 

68 P.2d 720—The Abangurez, 1) C 
Da.. 60 F.2d 643—The J. P Mc Al¬ 
lister, C.C.A.N.Y., 58 F.2d 981. 

modifying, D.C.. The McAllister 
No. 85. 58 P.2d 981—The Priscilla, 

C. C.A.MaHH., 65 F.2d 82. modifying, 

D. C.. 27 P.2d 921, and certiorari 
granted Doane-Commerclal Towing 
Go. v. Mexican Petroleum Corpora¬ 
tion. 52 S.Ct. 644, 286 U.S. 540, 76 
L.Ed. 1278, certiorari dismlBsed 67 


S.Ct. 766. 296 U.S. 669—The Chero¬ 
kee. C.C.A.N.Y., 45 F.2d 160—The 
Ambridg.», C.C.A.Va., 42 P.2d 971 — 
I*ool Shipping Co. v. U. S., D C. 
Tex., 31 F.2d 806—The Fort St. 
George, C.C.A.N.Y., 27 F.2d 788, af¬ 
firming. D.C., 22 F.2d 195, and cer¬ 
tiorari denied Bermuda & West In¬ 
dies S. S. Co. V. Oceanic Steam 
Nav. Co, 49 S.Ct. 179, 273 U.S. 654, 
73 L.Ed. 664—M. & J. Tracy v. Cal- 
tnneo, C.C.A.Va.. 15 F.2d 684—The 
Wol.sum. C.C.A.Canal Zone. 14 P.2d 
371—The Sunoll, D.C.N.Y., 8 F. 

Supp. 512—The Velma Brooks, D. 
C.Md., 3 F.Supp. 766, affirmed, C.C. 
A., Townsend v. Munson, S. S. 
Line, 66 F.2d 1019—Adams v. U. 
S.. D.C.Mass., 272 F. 780. 

11 C.J. p 1203 note 25. 

X8. U.S.—The Priscilla, C.C.A.MaBS., 
56 F.2d 32. modifying. D.C.. 27 F. 
2d 921, and certiorari granted 
Doane-Commercial Towing Co. v. 
Mexican Petroleum Corporation, 52 
S.Ct. 644, 286 U.S. 540, 76 L.Ed. 
1278, certiorari dismissed 57 S.Ct. 
756, 296 U.S. 669. 

11 C.J. p 1203 note 22. 

19. ir.S.—The North Star. Mich., 62 
F. 71, 10 C.C.A. 262. 

20. XT.S.—Martin v. Ohio Northern 
Transp. Co.. Wis., 12 Wall. 31, 20 
L.Ed. 251. 

11 C.J. p 1204 note.M 28. 29. 
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21. U.S.—The Socony No. 123, C.C. 
A.N.Y., 78 F.2d 636, modifying, D. 

C. . 10 F.Supp. 341. 

11 C.J. p 1205 note 44. 

22. U.S.—The Eugene P, Moran v. 
New York Cent., etc., R. Co., N.Y., 
29 S.Ct. 339, 212 U.S. 466. 53 L.Ed. 
600, answering certified uue.Mtions, 

D. C., 143 F. 187, 154 P. 41, 83 C.C. 
A. 153. 

11 C.J. p 1206 note 45. 

83. U.S.—The Socony No. 123, C.C. 

A.N.Y.. 78 P.2d 636, modifying, D. 
C., 10 F.Supp. 341. 

11 C.J. p 1205 note 46. 

24. U.S.—The Scandinavia, D.C.N. 
Y., 11 P.2d 642. 

26w U.S.—The Nanuet, C.C.A.N.Y., 55 
F.2d 222. 

28. U.S.—Royal Mall Steam Packet 
Co. V. Companhia De Navegacao 
Lloyd Brasilelro, D.C.N.Y., 50 P.2d 
207, affirmed, C.C.A., 55 F.2d 1082, 
certiorari denied Companhia De 
Navegacao Lloyd Brasiloiro v. 
Royal Mail Steam Packet Co., 53 
S.Ct. 11. 287 U.S. 607, 77 L.Ed. B28 
—The Lexington. C.C.A.N.Y., 275 
F. 279. 

27. U.S.—The Sapphire v. Napoleon 
HI. Cal., 18 Wall. 51, 21 L.Ed. 814. 
11 C.J. p 1204 note 30. 
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injured, the damages of each are to be ascertained 
and the one suffering the greater loss is entitled 
to recover from the other one half of the differ¬ 
ence between their respective losses."A part 
owner of a vessel liable for collision is liable only 
for his proportionate interest in the vessel, and his 
ownership of other vessels does not increase his 
personal liability.^?) In computing damages, allow¬ 
ance should be made for expenses incurred by the 
owner of a vessel in rescuing, caring for, and re¬ 
turning to their home port the officers and crew of 
the other vessel if lost,3® or in rendering services to 
the vessel in case it is merely injured.^i 

c. Injury to Innocent Vessel by Mutual Fault 
of Two or More Others 

The rule of division of damages applies as between 
two or more vessels whose mutual fault results In injury 
to an innocent vessel. 

Where by reason of the mutual fault of two or 
more vessels an innocent vessel is damaged by col¬ 
lision, the damages are to be divided equally be¬ 
tween the offending vcssels.32 Where only one is 
proceeded against and the other is not brought in 
as a codefendant, there may be a recovery in solido 


from the vessel libeled.®* Where both vessels are 
before the court, each of the vessels in fault should 
be held liable for one half the damages sustained 
by the innocent vessel so far as one half of the ag¬ 
gregate is recoverable against each, and any defi¬ 
ciency not recoverable from one may be recovered 
from the other, even though beyond its moiety.®^ 
The several vessels at fault have the right to appor¬ 
tionment of the damages awarded the innocent ves¬ 
sel, which right may be enforced under Admiralty 
Rules, rule .*>6, formerly rule 59, permitting the par¬ 
ty sued to bring in the other parties liable, or by 
suit over after recovery by the injured party against 
one of the vessels at fault.®® The right of the own¬ 
er of the vessel, against which successful suit has 
been maintained, to apportionment of the damages 
between his vessel and the other offender, is de¬ 
fined by substantive admiralty law and docs not 
stand on subrogation, nor on principles of indemnity 
between parties primarily and secondarily liable, or 
of contribution between joint debtors, but arises di¬ 
rectly from the tort, as one of its consequences.®® 

Contribution can be had only as to the damages 
recovered by the innocent vessel, and docs not ex¬ 
tend to counsel fees and disbursements.®'^ 


28i U.S.—New Turk & Cuba Mail S, 
S. Ct». v. American S £?. Owners' 
Mut. Protection & Indemnity Asa’n, 
D.(\N.T., 4 F.Supp. 347, rev<*r.sed on 
other grounds, (\C.A.. 72 P.2d 61)4, 
ccrliornri denied 55 S.Ct. 218, 293 
TT.S. 622. 79 Li.Ed. 709. 

11 C.J. p 1204 note 31. 

Where one of veseele ie lost, the 
owners thereof cannot recover one 
half of the value thereof without de¬ 
duction of the loss sustained by the 
other vessel, on the pround that the 
loss of the vessel dischiirges the li¬ 
ability of the owners under the act 
limitinp their liability.—Reynolds v. 
Vanderbilt, N.Y., 1 S.Ct. 41, 106 U.S. 
17, 27 L..Ed. 91. 

29 . U.S.—James McWilliams Tow¬ 
ing Line v. Shaw, D.C.N.Y., 288 F. 
74. 

30. U.S.—Leonard v. Whit will, D.C. 
N.Y., 19 F. 647. 

31. U.S.—The Mary Patten, D.C. 
Mass., 16 P.Caa.No.9,223, 2 Lowell 
196. 

Amount haaed on 41 ^intnm mamlt 

In the absence of statute to the 
contrary, there Is no legal obligation 
on the part of either vessel in such 
case to render services to the other, 
and the amount which it la entitled 


to have included as an Item of its 
damage for such services must be 
estimated on a basis of quantum 
meruit, and not on a salvage basis. 
—The Mary Patten, supra. 

32. U.S.—The City of Chattanooga, 

C. C.A.N.Y., 79 F.2d 23—Courtney v. 
Walker, C.C.A Md., 26 F.2d 583— 
The Virginia, C.C.A.N.Y., 26 F.2d 
623, certiorari denied l*an Ameri¬ 
can Petroleum & Transport Co. v. 
The Virginia, 49 S.Ct. 13, 278 U.S. 
610, 73 L Ed. 535—The Nonpareil, 

D. CN.Y., 12 F.Supp. 986, amending 
12 F.Supp. 306—The Lehigh, D.C.N. 
Y.. 12 F.Supp. 75—The Seaboard, 
C.C.A.N.Y., 269 F. 577. 

33. U.S.—The Gn-eian, C.C.A.N.Y., 
78 F.2d 667, reversing, D.C., 8 P. 
Supp. 580—Marshall Field & Co. v. 
U. S., CC.A.N.Y., 48 F.2d 763—In 
re U. S. Steel Products Co., C.C.A. 
N.Y., 24 F.2d 657, reversing, D.C., 
16 F.2d 306. 

11 C.J. p 1173 note 67. 

34. U.S.—The Nonpareil, D.C.N.Y., 
12 F.Supp. 985, amending 12 F. 
Supp. 306. 

11 C.J. p 1173 note 68. 

33 . U.S. — Davis v. Molyneaux, D.C. 
N.Y., 7 F.2d 172—The Bern, N.Y., 
243 F. 859, 156 C.C.A. 371. 

11 C.J. p 1205 note 87. 


3a. U.S.—Davis v. Molyneaux, D.C. 

N.Y., 7 P.2d 172. 

Bnhroration or oontrilmtion 

(1) It has been said that the right 
to .such contribution is Imsed on the 
doctrine of subrogation to the rights 
of the injured party, and not on any 
right lo contribution between Joint 
tort-feasors; hence, where it ap¬ 
pears that the circumstances of the 
collision were such that the injured 
vessel could not have recovered 
against the vessel from which con¬ 
tribution Is sought, the party who 
seeks contribution can recover noth¬ 
ing; and the party from whom con¬ 
tribution is sought is not bound by 
the decree in the original libel, and 
hence may show such facts.—The 
Argus, D.C.Pa., 71 P. 891—11 C.J. p 
1205 note 38. 

(2) Other cases hold that the right 
rests on the doctrine of contribution; 
but this will not defeat the equitable 
rights of the other party, as the rule 
forbidding contribution between tort¬ 
feasors does not obtain in admiralty. 
—In re Eastern Dredging Co., D.C. 
Mass., 182 F. 179. 

11 C.J. p 1205 note 41. 

37. U.S.—Davis v. Molyneaux, D.C. 

N.Y.. 7 r.2d 172. 
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C. LOSS OF OR INJURY TO VESSEL 


§ 187. Total Loss 

What constitutes a total loss, and what may be 
recovered by the owner of a vessel totally lost as a 
result of collision is considered in the sections im¬ 
mediately following. 

§ 188. -What Constitutes 

Loss is regarded as total where the cost of restoring 
the vessel to her condition prior to the collision would 
exceed her value as of that time. Total loss resulting 
from a warranted abandonment of the injured vessel Is 
regarded as total loss resulting from the collision. 

Where a vessel by reason of the fault of another 
is so damaged that the cost of raising and repairing 
it will exceed its value at the time of the collision, 
the owner is warranted in abandoning the wreck 
and claiming damages as for a total loss.38 More 
than this cannot be recovered, even if the vessel is 
raised and repaired,39 although the excess might be 
allowed if the division to raise and repair was a 
bona fide effort to minimize damages.^9 

The owner cannot recover for a total loss where 
it appears probable that the vessel can be raised 
and repaired for a sum less than her value,and 
if the vessel is sold at auction without sufficient ex¬ 
amination of her condition, and without notice to 
defendants, the owners cannot recover for her total 
loss, but the damages will be adjusted as on a par¬ 
tial loss only.^3 Xhe doctrine of the abandonment 


of the injured vessel to the party causing the injury 
has no application in such a case, but the injured 
party must use all reasonable measures to minimize 
the injury by the collision.^3 

Where there has been a recovery as for a total 
loss, the title to the injured vessel is remitted to the 
owners of the vessel in faull.^^ 

Abandonment of injured vessel. Where the mas¬ 
ter of an injured vessel, in good faith and under 
a reasonable apprehension that to remain on the 
vessel in an attempt to save it would imperil the 
lives of his crew, abandons the ship, the owners 
can recover as for a total loss, although possibly, 
had there been no abandonment, the vessel could 
have been saved^® or the loss diminished.^® The of¬ 
ficers and crew are bound, however, to show ordi¬ 
nary courage and nautical skill in endeavoring to 
save the injured vessel.^ 

§ 189. -Value as Measure of Damages 

Generally, the market value of the ship lost Is the sole 
measure of damages; but where no market value Is or 
can be shown, some other criterion is resorted to for de¬ 
termination of the value of a ship totally lost in collision. 

Except in most unusual circumstances, a claim 
for damages to a vessel must be limited to the value 
of the vessel,^® which is the market value of the 
vessel at the lime of her loss or destruction,^® nol- 


38 . U.S.—The P. J. I.,uc’kenbach, D. 
C.Pa.. 42 F.2d 279--The Uonjaniin 
A. Van Brunt, D.C.J’a., 3 F.2d 655— 
The No. 114, D.C.N.Y.. 13 F.Supp. 
210, afllrmed, C.C.A.. New Kni^land 
S. S. Co. V. The Turecamo (alrl.s, SO 
F.2d 1017—The Riilhle M., D.C.N. 
Y., 4 F.Supp. 317, affirmed, C.C\A., 
Morton Coal Co. v. The S. L. Cros¬ 
by. 68 V.2d 1010—The Old lleliuble. 
C.C.A.Pa., 269 F. 725. 

11 C.J. p 1206 note 47. 

39. U.S.—The No. 114, D.C.N.Y.. 13 
F.Supp. 210, affirmed, C.C.A., New 
Fnerland S. S. Co. v. The Turecamo 
Girls, 80 F.2d 1017—The Manhat¬ 
tan, D.C.l*a.. 10 F.Supp. 45. affirm¬ 
ed, C.C.A., 85 F.2d 427, certiorari 
denied U. S. v. The Bessemer. 57 
S.Ct. 432, 300 TT.S. 654, 81 L Ed. 
864—The Old Ueliable, C.C.A.Pa., 
269 F 725. 

40. IT.s.—The Manhattan. D.C.Pa., 
10 F'.Supp. 45. affirmed, C.C.A., 85 
P.2d 427, certiorari denied U. S. v. 
The Bessemer, 67 S.Ct. 432, 300 U. 
S. 654, 81 L.Kd. 864. 

41 . U.S.—Boston Sand & Gravel Co. 
V. U. S.. D.C.MaaH., 16 F.2d 643. 
affirmed, C.C.A., U. S. v. Boston 


Sand & Gravel Co., 23 P.2d 8.19. 
and modified on other ground.s Bos¬ 
ton Sand & Gravel Co. v. U. S., 19 
P.2d 744. affirmed 49 S Ct. 52, 278 
TT.S. 41. 73 L..Kd. 170. 

11 C.J. p 120C note 48. 

42. U.S.—The Cambridge, D.C Mass.. 
4 F.Cas.No.2.334, 2 Lowell 21. 

43. TT.S.—The Galatea, D.C.N.Y., 9 

FCa.s.No.5.185. 6 Ben. 269. affirm¬ 
ed 92 U.S. 439. 23 L.Ed. 727. 

11 C.J. p 1206 note 50. 

44. U.S.—The Mary H. Bank.s v. 
The Falcon, Md., 19 Wall. 75, 22 
L.Ed. 98. 

45. TT S.—The Colorado. D.C.Mich., 6 
F.Cas No.3.028, Brown Adm. 393, 
affirmed 91 U.S. 692. 23 L.Ed 379. 

11 C.J. p 1206 note 62. 

46. U.S.—Crowd v. The Hadama. C. 
C.Mo., 6 F.Cas.No.3,442. 2 (Miff. 551. 
affirming, D.C., 20 P.Cas.No.l 1,521. 

3 Ware 307. 

11 C.J. p 1206 note 63. 

47. N.Y.—Sherman v. Fream, 30 
Barb. 478. 

11 C J. p 1206 note 64. 

48. IT.S.—The Ruthie M., D.C.N.Y.. 

4 F.Supp. 317, affirmed, C.C.A., 
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Morton Coal Co. v. The S. L. Cros¬ 
by, 68 F.2d 1010. 

49. U.S.—The Redwood, C.C.A.Wash., 
81 F.2d 680—The F. .T. T.,uckenbach, 
D.C.Pa., 42 F.2d 279—Boston Sand 
& Gravel Co. v. U. S., D.tT.Mass., 16 
F.2d 643, affirmed, C.C.A., TT. S. v. 
Boston Sand & Grave] Co.. 23 F 2d 
839, and modified on other grounds 
TToston Sand & Gravel Co. v TT. S . 
19 F.2d 744. affirmed 49 S.Ct. 52. 
278 U.S. 41. 73 L.Ed. 170 -The 

Catalina. D C.Cal . 18 F.Supp. 461 
—The Ruthie M.. D.C.N.Y., 4 F. 
Supp. 317, affirmed. C.C.A., Morton 
Coal Co. V. The S. L. Cro.sby. 68 F. 
2d 1010—The I. C. While, C.C.A. 
Va.. 295 F. 693—The Cushing, C.C 
A.N.y., 292 F. 660. modifying. D.C., 
285 P. 617. certiorari granted 
Standard Oil Co. of New Jersey v. 
Southern Pac. Co., 44 S.Ct. 133. 263 
U.S. 696. 68 L.Ed. 511, order grant¬ 
ing certiorari modified on other 
grounds 44 S.Ct. 135. 263 U.S. 681. 
68 L.Ed. 504, and motion granted 
44 S.Ct. 458. 265 U.S. 669, 68 L.lSd. 
1184. affirmed 45 S.Ct. 465, 268 U. 
S. 146, 69 L.Ed. 890. 

11 C.J. p 1206 note 66. 
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withstanding such value is enhanced by war condi¬ 
tions.®® This is the only value where there is a 
ready market,and the rule is not afTected by the 
price for which the owners would have been willing 
to sell hcr,®2 or her cost to the owners,or her in¬ 
trinsic value,or the price at which the wreck 
has been sold,®® although this should be deducted 
from the value of the vessel in ascerttiining the 
damage to be awarded.®® Expenditures for re¬ 
pairs in the past, as indicative of the condition of 
the vessel and her high state of repair, should be 
considered in determining her market value.®*^ 

When, and only when, no market value can be 
shown, other evidence is resorted to,®® as where the 


lost vessel, because of its character and the purpos¬ 
es for which it is used, is of a class which is rarely 
bought and sold, and so cannot be said to have a 
market value ;®® or where the chief value consisted 
in the functions which the ship performed;®® or 
where there is such stagnation in the market that 
there are no actual sales which would furnish prop¬ 
er data or any criterion for the determination of the 
actual market value.®^ It is then proper to deter¬ 
mine the value of the ves.sel to be that sum which, 
considering all the circumstances, probably could 
have been obtained for the vessel on the date of the 
collision,®^ or to allow the owner the cost of repro¬ 
duction less depreciation.®® 


Parchaie price of veBsel eubBtantial- 
ly identical 

If a ves.sel substantially identical 
with that lost can be purchased in 
the open market for a certain price, 
that price represents Tnjirk«‘t value 
so far as the loss of the injured p.ar- 
ty i.<i concerned.—The Henjamin A. 
Van Brunt. D.C Pa., 3 F.2d G55. 
Award held proper 

(1) Seven thousand five hundred 
dollars, for lo.ss of schooner, pur¬ 
chased for three thousand dollars 
and later rebuilt and overbiiuled at 
expense of four lhou.sand five hun¬ 
dred dollar.s.—Burke v. U. S., 1.) C. 
Or. 15 F.2d 673. 

(2) Six hundred dollar.s for jraso- 
line launch, sunk, as re.sult of <’olli- 
sion wholly fault of tut? and low — 
The Barpe No 4. D Va . 248 F. 823. 
affirmed New York. P. & N. R. 

V. Wilkins, 257 F. 42, 168 CCA 251, 
in which certiorari is denied .10 S Cl. 
288, 249 U.S. 605, 63 L.Kd. 798. 

50. U.S. The Cushing. C.C.A.N.Y.. 

292 F. 560, modifying, DC, 285 P 
617, certiorari granted Standard 
Oil Co. of New Jersey v. Southern 
Pac. Co., 44 S.Ct. 133, 263 US 696. 
68 Li Ed. 511, order grunting certio¬ 
rari modified 44 SCI. 135, 263 U.S. 
681, 68 L<.Ed. 604, and motion 

granted 44 S.Ct. 458, 265 TT.S. 569. 
68 L.Ed. 1184, affirmed 45 S.Ct. 465, 
268 U.S. 146, 69 U.Ed. 890. 

51. U.S.—The President Madison. C. 
C.A.Wa.sh., 91 P.2d 835, affirming. 
DC., 13 F.Supp. 692. 

Skill of master not affecting market 
value 

That the ma.ster of the lost vessel 
wa.s of unusual ability and skill, and 
hence able to obtain profitable char¬ 
ters and to make good earnings is 
not an element for consideration in 
determining the loss where the ves¬ 
sel could be replaced in the market. 
—The Benjamin A. Van Brunt, D.C. 
Pa., 3 F.2d 655. 

52. U.S.—The Liaura Lee, D.C.La., 
24 F. 483. 


53. U.S.—The Mobila, D.C.Ala., 147 
F. 882. 

54. TT.S.—The Mobila. supreu 
11 C.J. p 1206 note 63. 

56. U.S.—The Cumberland. D.C 

Mass.. 135 F. 234. 

56. U.S - -Boston Sand & Gravel Co. 
V. U. S.. D.C.Mass, 16 F 2d 643. af¬ 
firmed, C C.A., U. S. V. Boston Sand 
& Gravel Co. 23 F.2d 839. and 
mod tiled on other grounds Boston 
Sand & Gravel Co. v TT. S., 19 F. 
2d 744. afllrmed 49 S.Ct. 62, 278 U. 
S. 41, 73 L.Ed. 170. 

57. TT.S -The No. 114, DC.N.Y., 13 
F.Supp. 210, affirmed. CCA.. New 
England S. S Co. v The Tureeaino 
Girls, 80 F.2d 1017. 

58. IJ S.—Standard Oil Co. of New 
Jersey v. Southern Pae. Co, N.Y., 
45 S.Ct. 465, 268 I’.S. 146, 69 T-.Ed. 
890, affirming, C A., The* Cushing, 
292 F. .560, which rnoditled, 1).(\, 
285 F. 617—The VA Oriente, D.C.N. 
Y., 39 F.2d 930, affirmed, C.C.A., 4 4 
F2d 1014. 

Where other ships can he honght 

Where, at the time of the hiss of 
a vessel through collision, there arc 
enough ships for sale to enable own¬ 
er to buy another, there is a market, 
and If what is desired is to provide 
him with the means of giving him 
what he has lost, that is done by 
awarding him the price for which he 
cun buy a ship; and the fact that 
the schooner, intended to be used in 
shallow harbors. In addition to being 
constructed with the comparatively 
Hat bottom usual in vc.M.sels intended 
to trade in such places, was built 
of unusually heavy timbers, strongly 
reinforced throughout by bridgework, 
does not entitle the owner to cost of 
construction less depreciation, but 
only to the market value plus an 
adequate allowance for her superior 
value, although there had been a 
sharp decline in the value of ships, 
and owner could not find the same 
kind on the market.—The I. C. White, 
C.C.A.Va.. 295 F. 593. 
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State of market to be coneidered 

Where, at the time of the loss of 
a vessel through c'ollision, there had 
been a sharp decline in value of 
ship.s, due to falling off of demand 
after the war, winch continued for 
nearly three ycnr.s thereafter, it was 
error to dismiss such price level as 
HO temporary as to he h'gally Ir¬ 
relevant.—The I. C. White, supra. 

56. U.S —The I. C. White, supra. 

11 C.J. p 1206 note 66. 

60 . U.S.—The I»resldenl Madison, C. 

C. A.Wash., 91 F.2d 835, affirming, 

D. C., 13 FSupp. 692 

61 . ITS.—Leonard v. Whitwill, D.C. 
N.Y., 19 F. 547. 

62 . U.S.--Standard Oil Co. of New 
Jersey v. Southern Pac. Co, NY., 
45 S.Ct. 465, 268 U.S. 146, 69 L Ed. 
890, affirming, C.C.A., The Cushing, 
292 F 560, which modified, D.C., 
285 F 617 

63. U S.—The Manhattan, C C A.Pa., 
85 F.2d 4 27, affirming. JX”., 10 F. 
Supp 45, certiorari denied II. S. v. 
The Bessemer, 57 S (H. 432, 300 U. 
S. 654, 81 L.Ed. 864—The 1. C. 
White. C.C.A.Va., 295 F. 593. 

11 C.J. p 1206 note 67. 

riBhlng outfit 

A seine boat, st'lne, and fishing 
boat, all being used together as a 
fl.shing outfit, their owner may, tin* 
three having h«‘en sunk through the 
fault of another vessel, recover the 
cost of replacement, the two boats 
and seine being regarded as a unit.— 
The Gaston. D.C Mass., 26 F.2d 461. 
Dotermination of reproduction cost 
and depreciation 

In arriving at reproduction cost of 
dredge which sank after collision, it 
is proper to use table or formula 
published by American railroad Pres¬ 
idents conference committee and 
used by Interstate commerce commis¬ 
sion, and to adopt four per cent de- 
pn*ciation rate applied progressively 
to ascertain present value, it being 
permissible in arriving at present- 
I day value to compute reproduction 
cost by use of 1. G. C. method and 
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If any parts of the injured vessel are removed 
and sold without the knowledge of those sought to 
be charged with the value thereof, lit>elant may be 
credited with their full value, instead of the price 
realized.®^ 

As limited by value of colliding vessel. Under 
the Suits in Admiralty Act which, as discussed in 
Admiralty § 73 c (1), substitutes a remedy in per¬ 
sonam against the United States for the remedy in 
rem against the vessel, the limit of recovery is the 
value of the vessel when attached under the libel.®® 
Limitation of liability by shipowners generally is 
discussed in the C.J.S. title Shipping § 239 et seq, 
also 58 C.J. p 633 note 94 et seq. 

Place at which market value fixed. The authori¬ 
ties are conflicting as to the place at which the value 
of the vessel is to be ascertained. Some of the 
cases take the view that the value allowed should 
be the value of the vessel at the port of departure;®® 
others, her value at the port of destination.®*^ Still 
others hold that the market value at either port 
may be taken, but in the absence of evidence of 
value at the port of departure, the value at the 
port of destination and the port nearest to the place 
of loss is to be taken as the measure of damages.®® 

It has been held that, where a foreign vessel was 
lost in American waters, where her market value 
was low by reason of the American navigation laws, 
her value in her home market is the measure of 
damages.®® 

§ 190. -Expense of Fruitless Efforts to 

Save 

Expenses of raising and examining the vessei to as¬ 
certain whether repair is possible, and in some instances 
expense of removing the wreck may, when incurred in 
good faith, be recovered. 

Where a vessel is injured and sunk and subse¬ 


quent investigation shows that she cannot be raised 
and repaired for less than her value, so as to entitle 
the owner to recover as for a total loss, he may re¬ 
cover, in addition to the value of the vessel, the nec¬ 
essary expenses, incurred in good faith, of raising 
and examining the vessel for the purpose of ascer¬ 
taining whether she should be repaired or aban¬ 
doned as a total loss.^® So, too, the expense of 
raising and removing the wreck, although known 
to be a total loss, is recoverable where the vessel 
is sunk in such a place as to make it the duty of 
the owners to remove the wreck, it constituting an 
obstruction to navigation,^! although recovery for 
such removal has been dcnied.^2 The injury to the 
vessel may be so great, and the depth where she 
is sunk such, as to relieve the owner of all obli¬ 
gation to make an attempt to save the wreck, and 
in such case any expenses incurred in an unavailing 
attempt at salvage would not be assessable against 
the injured vessel.^® Where, after examination, it 
is ascertained that the raised wreck cannot be prof¬ 
itably repaired, the value of the vessel when raised 
should be deducted from the cost of raising her.*^^ 

§ 191. - Cost of Survey 

In a proper case the coat of survey may be recovered, 
although the vessel is abandoned as a total loss. 

Analogous to the allowance of damages for the 
expense of raising and examining the sunken ves¬ 
sel, although it is subsequently found that the vessel 
cannot be repaired, may be an allowance, as an item 
of damages, of the cost of a survey made for the 
purpose of determining whether the vessel should 
be repaired or treated as a total loss,* and for use in 
the matter of the adjustment of insurance, if any.^® 
The cost of survey is recoverable, irrespective of 
whether as a result thereof it is determined to re¬ 
pair the vessel or to abandon her as a total loss.7® 

The charge for an estimate for removal of a 


then to exerciBO Independent Judg¬ 
ment as to proper depreciation rates 
for particular vessel.—The Manhat¬ 
tan, D.C.Pa., 10 P.Supp. 45, affirmed, 
C.C.A., 86 P.2d 427, certiorari denied 
IT. S. V. The Bessemer. 67 S.Ct. 432, 
300 U.S. 664, 81 L.Ed. 864. 

Not absolnto mtmrm 

Reconstruction cost, less deprecia¬ 
tion, is not absolute measure of value 
of vessel lost In collision, but only 
one of relevant facts.—The Hisko, C. 
C.A.N.Y., 64 P.2d 640. 

04 . U.S.—The Warren, D.C.N.T., 17 

F. 704. 

65. U.S.—U. S. V. Neptune Line, C. 
C.A.Va.. 12 P.2d 668. 

66 . U.S.—^Allen y. Mackay, D.C. 


Mass., 1 P.Cas.No.228, 1 Sprague 
219. 

67. U.S.—The Utopia, D.C.N.Y., 16 
F. 607. 

68. U.S.—The Utopia, supra—The 
Pennsylvania. D.C.N.Y., 19 F.Cas. 
No.10,948. 6 Ben. 263. 

69. U.S.—The Blenheim, C.C.Mass., 
17 P. 608. 

11 C.J. p 1207 note 75. 

70. U.S.— The Benjamin A. Van 
Brunt. U.C.Pa., 3 P.2d 655. 

11 C.J. p 1207 note 76. 

71. IT.S.—The Reno. N.Y., 134 F. 565. 
67 C.C.A. 479. 

11 C.J. p 1207 note 77. 

72. U.S.—The Manhattan. D.C.Pa., 

218 


10 P.Supp. 45, affirmed, C.C.A., 85 
F.2d 427, certiorari denied U. S. 
V. The Bessemer, 67 S.Ct. 432, 300 
U.S. 654, 81 L.Ed. 864. 

73. U.S.—Banks v. The Motropolis. 
C C.N.Y.. 2 P.Cas.No.962. 

11 C.J. p 1207 note 78. 

74. U.S.—The Shady Side. C.C.N.Y.. 
21 F.Oa8.No.l2.692. 17 Blatchf. 132. 

11 C.J. p 1207 note 79. 

75. U.S.—Sawyer v. Oakman, C.C.N. 
Y.. 21 F.Cas.No.12.402. 7 Blatchf. 
290. 

11 C.J. p 1207 notes 80-82. 

76. U.S.—The Olenogle, D.C.Wash.. 
122 F. 608. 
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wreck is not recoverable where the contract for re¬ 
moval was awarded a lower bidderJ^ 

§ 192. — Freight Earned at Time of Loss 

Freight earned at the time of the loss may be re¬ 
covered. 

Where, at the time of the infliction of the injury 
causing the loss, the vessel was on a voyage and en¬ 
gaged in earning freight, the owner is entitled to 
recover, in addition to the value of the vessel, the 
freight of the particular voyage which the vessel 
had earned up to the time of the loss and which 
she was deprived of receiving by reason thereof.^* 
The amount of such freight is ascertained by de¬ 
ducting form the gross freight which would have 
been earned had the vessel completed the voyage 
the expenses which, in the ordinary course of 
events, would have been incurred after the injury in 
completing the voyagebut unearned freight un¬ 
der a charter cannot be allowed to a vessel sunk in 
collision, as damages, unless facts are shown from 
which the court can estimate the net freight with 
reasonable certainty.*® 

Cargo belonging to oivner. Where the vessel at 
the time of the loss was engaged in carrying a car¬ 
go belonging to the owner of the vessel, he is not, 
in estimating his damages, entitled to recover as for 
freight what he would have been entitled to if the 
cargo belonged to another.*! 

§ 193. -- Prospective Profits from Use of 

Vessel 

Merely prospective profits are not recoverable. 


In case of total loss the owner cannot, in addi¬ 
tion to the value of the vessel, recover the probable 
profits of a charter party which has been entered 
into but the performance of which has not been 
commenced, nor for the profits which would have 
accrued from the future use of the ship, even in the 
performance of an unexj)ired charter party ;*2 nor 
can the estimated profits from a charier not entered 
into be recovered.*^ 

§ 194. Injuries Less than Total Loss 

Restitutio In integrum is the general rule of ctamages 
in collision cases where the vessel Is not a total loss. 

Restitution is the rule of damages in a collision 
case, where the injured vessel is not a total loss and 
repairs are practical,*^ that is, the owner of the in¬ 
jured vessel is entitled, in a proper case, to recover 
what it would cost to restore her to as good a con¬ 
dition as she was in before the collision;*^ and in 
addition he is, broadly speaking, entitled to such 
remuneration as will place him in the situation in 
which he would have been, but for the injury,*® 
taking into consideration all the direct and immedi¬ 
ate consequences of the accident.*'^ He must do 
everything which may reasonably be expected of 
him to minimize his damage,** and cannot recover 
for a loss resulting from the extravagance or gross 
carelessness of those in charge of the injured ves¬ 
sel,*® or from his own decision to follow a course 
of action which results in total loss where other¬ 
wise the vessel would have been saved.®® 


77 . TT.S.—The No. 114, P.C N Y., 13 
FSupp. 210, affirmed, C.C.A., New 
Knprland ,S. S. Co. v. The Turecamo 
Girls. 80 F.2d 1017. 

78. U.S.—The Redwood, C.C.A.Wash., 
81 F.2d (>80-“The Benjamin A.'Van 
Brunt, I).C.P.a., 3 F.2d 605—The 1. 
C While. C.C.A.Va.. 295 F. 593. 

11 C.J. p 1207 note 85. 

79. U.S.—The Benjamin A. Van 
Brunt, nC.Pa., 3 F.2d 655. 

11 C.J. p 1208 note 86. 

aa U.S.—Pennell v. U. S., D.C.Me., 
162 P. 75. 

81. TT.S.— The Beatrice Havener, D. 

C.N.y., 50 F. 232. 

11 C.J. p 1208 note 88. 

88 . TT.S.—The Redwood, C.C.A.Wash., 
81 F.2d 680. 686. quoting Corpns 
Juris. 

11 C.J. p 1208 notes 89-91. 

83. TT.S.—The Benjamin A. Van 

Brunt, D.C.Pa.. 3 F.2d 655. 

M. U.S.—The F. J. Luckenbach, D. 

C.Pa., 42 F.2d 279. 

11 C.J. p 1208 note 92. 


Award held to do suhetaBtial Jnetioe 

Award of live thousand seventy-one 
dollars damages by oolll.sion to barge 
valued in flnding.s at about six thou¬ 
sand dollars.—W. D. lladen Co. v. 
Southern S. S. Co., C.C.A.Tex., 46 F. 
2d 791. 

85. U.S.—The B. F. Guinan, D.C.N. 

Y., 40 F.2d 277—The Catalina, D. 
C.Cal., 18 F.Supp. 461—The Super 
X, DC.N.Y., 15 F.Supp. 294—Corn- 
pan ia De Navegacion Interior, S. 
A. V. Boston-Virgmia Transp. Co., 
C.C.ATex., 278 F. 868. 

N.J.—Smith V. Ryan, 158 A. 822, 10 
N.J.Mihc. 296. 

11 C.J. p 1208 note 93. 

sa U.S.—The F. J. Luckenbach, D. 

C.Pa., 42 F.2d 279. 

11 C.J. p 1208 note 94. 

]boea of pile driver 

A pile driver not being procurable 
at liny time, cost of repJacing it in 
condition, with depreciation in value 
and losB of use, is measure of dam¬ 
ages for its sinking by steamship 
company's negligence, the total not 
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to exceed value of the pile driver and 
lt.s appliances when Injured.— Bouch- 
en V. Oregon-Washington R. & Nav. 
Co., 175 P. 316, 103 Wash. 598. 

Cost of telegrams and telephone 
calls, when items of damage not di¬ 
rectly attributable to the colli.sion. 
are disallowed.—The Benjamin A. 
Van Brunt, D.C.Pa., 8 P.2d 65$. 

87. U.S.—The Morning Star, D.C. 
Ind., 17 F.CaH.No.9.817. 4 Biss. 62. 

88b U.S.—The F. J. Luckenbach, D.C. 
Pa., 42 F.2d 279. 

89. U.S.—Puget Sound Nav. Co. v. 
Nelson, C.C.A.Wash., 41 F.2d 356, 
certiorari denied Nelson v. I*uget 
Sound Nav. Co , 51 S Ct 76, 282 U. 
S. 869, 75 L.T3d. 768—The J. G. 
Rose, C.C.A.N.Y., 9 F.2d 917—The 
Edward A. Uhrig, IXC.N.Y., 9 P.2d 
185—The Mars, D.C.N. Y., 9 F.2d 
183. 

11 C.J. p 1208 note 96. 

9a U S.—The Redwood. C.C.A.Wash., 
81 F.2d 680. 



§ 195 


COLLISION 


15 C.J.S. 


§ 195. '-Limits of Recovery 

Generally, an amount In excess of the value of the 
vessel before the Injury Is not recoverable. 

Where, before the restoration is commenced, it 
is obvious that the cost thereof, tofjether with a 
reasonable allowance to the owner for loss of use 
of the vessel during: the time she is being: repaired, 
will ag:g:reg:ate an amount in excess of her value, 
recovery is limited to the orig:inal value with net 
pending freight and interest.®^ On the other hand, 
where the owner, acting in good faith and with the 
care and prudence which prudent men exercise in 
the conduct of their own affairs, deems it best to 
raise and repair the injured vessel, in the honest 
belief that something of value will be saved there¬ 
by, he can recover the cost of so doing, together 
with a reasonable allowance for the loss of the use 
of the vessel, although it would have been a saving 
to the parly in fault to have treated her as a total 
loss.®“ It docs not necessarily follow from the fact 
that, in the end, the cost of repairs exceeded the 
value of the vessel that it was imprudent to attempt 
the restoration where there is such an ex¬ 

cess, it is incumbent on libelant to make out a spe¬ 
cial and exceptional case showing that the excess 
accrued notwithstanding the exercise of good faith, 
reasonable prudence, and good judgment.Where 
the cost of repair would be disproportionate to the 
value, the amount of depreciation in value caused 
by the collision may be taken as the measure of 

damages.^5 

When repairs are made at a certain cost, the 
owner is not entitled to the amount found necessary 
by a survey as the cost of repair, even though, had 
the work recommended been done, it would have 


been worth the amount,^® but the contrary has 
been held where the repairs made were merely 
temporary.®*^ 

§ 196. - Expense of Raising and Repair¬ 

ing 

a. In general 

b. Commissions on disbursements 

c. Allowance for permanent depreciation 

d. Amount recoverable as affected by 

contract price 

e. Designation by party at fault of per¬ 

sons to make repairs 

f. Place of making repairs as affecting 

cost 

g. Deduction for new material 

h. Cost of superintending repairs 

a. In General 

When an injured vessel Is capable of restoration to 
her condition prior to the injury, the reasonable cost of 
raising her if sunk and of making the necessary repairs 
is recoverable; and where the repairs do not restore her 
to her former condition an additional allowance above 
the cost of repair may be made. 

When an injured vessel is capable of being re¬ 
stored to her condition before the injury, the rea¬ 
sonable and necessary cost of raising her in case 
she is sunk, and of making rejiairs necessary for 
such restoration, is recoverable as an item of dam¬ 
ages,and if the vessel is made precisely as strong, 
staunch, and serviceable as she was before the col¬ 
lision, she is restored to her former condition with¬ 
in the meaning of this rule.'^'* 'Fhis rule is not af¬ 
fected by the fact that the owner of the injured 
vessel sold her as a wreck, and the raising and re¬ 
pairing were done by the purchaser.^ Cost of re- 


91. U.S.—The Heno. N.Y., 134 F. 

655, 67 r r.A. 479. 

11 C..T. p 11!09 note 2. 

90. U.S.—The Bristol. C.C.N.Y., 4 F. 

Cas.No.l.Siill, 10 Blatehf. 537. 

11 C.J. p KOI) note 3. 

95. IT.S.—A Scow Without a Name, 
D.C.N.Y., 21 F.Caa.No.12,555. 8 Ben. 
181. 

94. US.—The Venus, D.r.N.Y., 17 F 
926. 

96. U.S.—The Van, D.C.Fla., 258 F. 
268. 

96. IT.S.—The Downer, D.C.N.Y., 274 
F. 220. 

97. U.S.—The Nonpareil, PTN.Y., 
12 F.Supp. 306, amended 12 F.Supp. 
985. 

96. U.S.—The F. J. Luckenhoch, D. 

C.ra., 42 F.2d 279—Pennsylvania 
R. Co. V. Downer Towing Corpora¬ 
tion, C.C.A.N.Y., 11 F.2d 466—The 


D-I, D.C.Pa., 10 F.Supp. 43—Em¬ 
pire Enpineerlni? Co. v. Reid 
Wret^inK Co., D.C.N.Y., 257 F. 770 
' The Mary B. Curti.s. Tex . 250 
F. 9, 162 C.C.A. 181, eertH>riiri de¬ 
nied D. W. llyan Towboat Co. v. 
Bowens Southern Dred^inp Co., 38 
set. 580, 247 U.S. 614, 62 L.Ed. 
1243. 

Alaskii.—TTaho v. The Northwestern, 
6 Alaska 268. 

11 C.J. p 1 209 note 6. 

On libel for damaFes to United 
States naval vessel In collision, an 
allowance for repairs ba.sed on the 
time and number of men reasonaiily 
necessary to make the repairs, which 
excluded any increa.se due to navy 
refculations, was held proper.—The 
Commonwealth. D.C.N.Y., 297 F. 651. 
Repairs from time to time 

Cost of repairs of injury to vessel 
from collision, made from time to 
time when in port, although greater 
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than co.st of continuous repairs, being 
less than sum of su<-h cost and loss 
from detention therefor, is properly 
allowed.—The Morristown, N.Y., 238 
F. 347, 151 C.C.A. 36.3. 

Items for which damages recoverable 
Expense of hauling out injured 
barge to determine its condition, 
and cost of painting bottom of in¬ 
jured barge while in dry dock under¬ 
going repairs.—The Priscilla, D.C. 
Mass, 27 F.2d 921, modiOed on other 
grounds. (\C.A., 65 P.2d 32, certio¬ 
rari grunted Doane-Commereial Tow¬ 
ing Co. v. Mexican Petroleum Corp., 
52 S.Ct. 644. 286 U.S. 540, 76 L.Ed. 
1278, certiorari dismissed 67 S.Ct. 
756, 296 U.S. 669. 

99. U.S.—The Loch Trool, D.C.Cal., 

150 F. 429. 

1. U.S.—The M. M. Caleb, C.C.N.Y., 

17 F.Ca8.No.9,683. 10 Blatehf. 467. 
11 C.J. p 1209 note 8. 
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pairing is not, however, the sole criterion of the 
damages; the actual damages properly proved may 
be recovered although the vessel is never repaired,^ 
or although the repairs are not made before the 
commencement of the action,^ or although the own¬ 
er made temporary repairs and, where no repairs 
are made, depreciation is the measure of damages.^ 
If the repairs made do not restore the vessel to as 
good condition as she was in before the injury, the 
owner can recover, in addition to the amount ex¬ 
pended for repairs, such additional amount as would 
have been required to have placed her in the con¬ 
dition which she was in before the injury.® Where 
the injury can be perfectly repaired for practical 
purposes at slight expense, but the vessel cannot be 
replaced in exactly the same condition as before the 
injury except by taking out and replacing good 
work and material at considerable expense, the 
court will allow the expenses of the latter method 
only on plain and certain proof that the value of the 
vessel would otherwise be materially lessened.*^ 

The cost of excessive or unnecessary repairs will 
not be allowednor can the cost of repairs be re¬ 
covered where the necessity for such repairs was 
not due to the injury suffered from the collision.® 
Also, damages caused by a failure to raise and re¬ 
pair promptly must be excluded.^® 

Apportionment of charges. Where repairs made 
necessary by collision and other repairs arc made 
at the same time, the cost of the survey and dock¬ 
ing charges will be divided.^ i 


Fraudulent and excessive claim. The intention 
and attempt of libelants to practice a fraud on the 
vessel in fault by claiming an excessive amount for 
the repairs made do not preclude a recovery for the 
real value of the labor and materials expended 

in making the repairs.12 

b. Commissions on Disbursements 

Generally commiasloni on disbursements are not 
allowable. 

Regardless of any custom to the contrary com¬ 
missions on money disbursed for repairs,’® or on 
advances to pay for repairs,’^ arc not allowable, 
except where the owner of the damaged ship lives 
in a foreign country and disbursement was neces¬ 
sarily made by an agent.’® 

c. Allowance for Permanent Depreciation 

Where complete restoration is Impossible or imprac¬ 
tical, an allowance for permanent depreciation may be 
made. 

Where it is impossible to make such repairs as 
will completely restore the vessel to her former con¬ 
dition, an allowance may be made to the owner for 
permanent depreciation in value.’® The same is 
true where it is impracticable to make complete re¬ 
pairs, as where such rejiairs would involve an ex¬ 
pense greatly disproportionate to the amount of the 
dejireciation.’^ Conversely, there can be no recov¬ 
ery for iiermanent depreciation where the repairs 
have restored the vessil to as good condition as 
she was in before the injury;’® and in accordance 
with the general rule that the damages recoverable 


2. II.S —The B. F. Guinan. D.C.N.Y., 

40 F.L'd 217 —Strockfus Slejiniboat 
Line v. U. R.. C C 27 F.2d 

2.'il—Pennsylvania R. (\) v. Down¬ 
er Towing Corporation, C.C.A.N.Y., 
11 F.2d 4 00. 

11 ('•.T p li:09 n<ile 9. 

Calculation of damage 

Where a naval ve.ssel, injured in 
colli.mon, was not repaired but other 
like vessels were sold for use as ves¬ 
sels, the measure of damages for her 
injury was held the amount it would 
have eost to repair her immediately 
after the injury, to give her the same 
value as those sold.—The Nantasket, 
D.C.Mass., 290 F. 813. 

Overhead 

In computing damages for injury 
to submarine in collision, measured 
by reasonable cost of repair, shop 
“overhead” may properly he included, 
although repairs were actually never 
made, and, In arriving at allowance 
for overhead, evidence sufficient to 
establish substantial accuracy of es¬ 
timate IS all that is required.—The 
L-I, D.C.Pa., 10 P.Supp. 43. 

3. U.S.—The Rhode Island, D.C.N. 


Y.. 20 FCas No.ll,740a, Abh.Adm. 
100. affirmed, C.C., 20 F.Cas.No.l 1.- 
711, 2 Dlatchf. 113, Abb.Adm 100 

4. IT.S.—The U. F. Guinan, D C\N Y., 
40 F 2d 277—Pcnns.\ 1 vania R. Co. 
V. Downer Towing Corporation, 
CA.N.Y., 11 F.2d 466. 

11 C.J. p 1209 note 11. 

6. U.S.—The Super X, D.C.N.Y., 16 

F.Supp. 294. 

6. U.R.—The Favorita, C.C.N Y., 8 

F.Cas.No.4.695. 8 Rlalchf. 639, af¬ 
firmed 18 Wall. 698. 21 L.Ed. 856. 

11 C.J. p 1209 note 12. 

7. U.S—The J. T. Kaston. D.C.N. 
Y., 24 F. 95. 

11 C.J. p 1210 note 15. 

8 . U.S.—Streckfus Steamboat Line 
V. IT. S., C.C\A.La, 27 F.2d 251. 

11 C.J. p 1209 note 13. 

9. U.S.—Soci§l6 des Voiliers Fran- 
cais V. Oregon R., etc., Co., D.C.Or., 
178 F. 324. 

11 C.J. p 1211 note 41. 

10. Alaska.—Thede v. Alaska S. S 
Co., 5 Alaska 194. 

11 C.J. p 1210 note 14. 
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11. us-The Rral.shirg, D.C.Pa., 
127 F. 1005. 

11 CJ p 1210 note 16. 

12. US—Oant‘ v. The Samson, D.C. 
N Y., 6 F.Uas No..^,367. 

13. US—The Gleiicairn, D.C Or., 78 
F. 379 

11 CJ. p 12J0 notes 18, 19 

14. ITS - (lalvi'ston Tow'ing Co. 
('ul»ari SS Co, Tex, 196 F. 711, 
115 (M'A. 438. modified on oiler 
grounds 199 F. 904, 118 (’C.A. 234. 

11 C J p 1210 note 20 

15 . T"S—The Dorch.-.m.r, DC.Ald., 
134 F. 661, 566. 

11 C J. p J210 note 21. 

16. IT.S.—The Riekrners, Wash., 142 
F. 306, 73 (\CA 4J6. 

11 C.J. p 1210 note 22 

17. IT S.-- The Rn kriiers, supra. 

11 C.J. p 1210 note 23. 

18. U.S - The Alabama, Va., 126 F. 
332. 61 CCA. 238, certiorari de¬ 
nied 24 S.(M. 851, 193 U.S. 669, 48 
I.Kd. 840 

11 C.J. p 1-10 note 24. 
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in a collision case must not be uncertain, contin^rent, I f. Place of Making Bepain as Affecting Oost 


or speculative, before damages for depreciation over 
and above repairs can be recovered the nature of 
such damages must be clearly established and must 
not be left to speculation or uncertainty.!® 

d. Amount Becoverable as Affected by Con¬ 

tract Price 

In a proper case the contract price may determine 
the amount recoverable for repairs. 

While, in case the owner of the injured vessel, in 
good faith, contracts for the raising and repairing 
of the vessel, the fact that the work could have been 
done for a less sum than that contracted for and 
actually paid does not relieve the vessel at fault 
from liability for the amount paid ,20 yet the con¬ 
tract price is not conclusive^! and no more than the 
sum actually expended will be allowed .22 The rea¬ 
sonable cost and not the contract price will be al¬ 
lowed where there was only one bid,23 or where 
the injured vessel belongs to a municipality which 
is required by law to advertise for and accept the 
lowest bid for municipal work fexcceding a certain 
amount2^ 

e. Designation by Party at Fault of Persons to 

Make Bepairs 

The person at fault Is not entitled to designate the 
person to make the repairs and compel the Injured party 
to accept him. 

An injured vessel is not bound to employ such 
persons to make her repairs as the offending party 
recommends, and, where the recommendation is not 
made until after others hat e been engaged to do the 
work, the fact that the persons recommended would 
have done the work for a less sum is not conclusive 
that the amount paid was unreasonable. 2 5 


The amount of recovery may depend on the cost of 
repairs at the place where the repairs were made. 

As a general rule the owner of the injured vessel 
has a right to have her repaired at the place where 
the injury was inflicted, or at the nearest port, sub¬ 
ject to his duty not to incur unnecessary expense.26 
If he voluntarily takes the vessel to another port 
where the repairs are made for less than the esti¬ 
mate made by a survey at the place of injury, he 
can recover only the cost at such other port, togeth¬ 
er with the cost of taking his vessel to such place.27 
So, where the cost of repairs at the place of colli¬ 
sion would be exceptionally great, it is the duty of 
the owner, within reasonable limits, on request of 
the party in fault and a tender of the expense of 
going and returning, to take his vessel to a less ex¬ 
pensive place of repairing designated by the party 
in fault.23 

g. Deduction for New Material 

No deduction is made from the cost of repair be¬ 
cause new material is put into the vessel, unless the 
worn and rotten condition of the vessel contributed to 
the amount of injury and made It the duty of the vessel 
to give notice of her condition. 

In collision cases no deduction is made from the 
cost of repairs in favor of the party in fault by rca 
son of the fact that in making the repairs new ma¬ 
terial has supplanted old and the vessel, to that ex¬ 
tent, is in a better condition than prior to the in- 
jury.2® Where, however, the injuries sustained may 
as justly be attributed to the worn out or rotten 
condition of the vessel as to the collision, only one 
half the cost of restoration may be recovered,^® pro¬ 
vided the circumstances were such as to require her 
to give notice to other vessels of her weak condi¬ 
tion rendering her liable to serious injuries from 
ordinary contacts, and she failed to perform this 
duty.2! 


10. Alaska.—Haho v. The North¬ 
western, 6 Alaska 268. 

11 C.J. p 1210 note 2C. 

20. U.S.—The Alaska, D.C.Mich., 44 
F. 498. 

Failure to claim forfeiture for de¬ 
lay In completing necessary repairs 
under a contract providing for for¬ 
feiture will not prevent recovery of 
the amount paid for repnlrs. the 
same being reasonable.—The Priscil¬ 
la. CHA.Mass., FiB P.2d 32, modify¬ 
ing, D.C., 27 F.2d 921, and certiorari 
granted Doane-Commercial Towing 
Co. V. Mexican Petroleum Corpora¬ 
tion, 52 S.Ct. 644. 286 U.S. 640. 76 L 
Ed. 127S. certiorari dismissed 57 S.Ct. 
756. 296 U.S. 669. 

21 . CT.s.—tIm* Fannie Tuthill. D.C. 
Ohio, 17 F. 87. 


22L U.S.—The Fannie Tuthill. supra. 

23. U.S.—The Robert Hadden, D.C. 
N.Y., 68 F. 1017. 

24. U.S.—The Robert Hadden, su¬ 
pra. 

25i, U.S.—Weeks v. The New Or¬ 
leans, C.C.N.Y., 29 FCaH.No.17,- 

353u. affirmed 1 S.Ct. 90, 106 U.S. 
13, 27 Li.Ed. 96. 

26. U.S.—The City of Chester, D.C. 
N.Y., 34 F. 429. 

27. U.S.—The City of Chester, su¬ 
pra. 

2a U.S.—The City of Chester, su¬ 
pra. 

29. U.S.—Empire Engineering Co. v. 
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Reid Wrecking Co., D.C.N.Y., 257 
F. 770. 

11 C.J. p 1211 note 88. 

Absence of proof of oost 

Where libelant claimed as damage.** 
to motor boat sunk by collision the 
value of the ignition system, and the 
testimony showed the system could 
have been repaired but did not show 
what the repairs would cost, the 
award would Include the cost of the 
new system of ignition installed in 
the boat.—The Fides, D.C.Fla., 290 F. 
213. 

aa U.S.—The Smedley, D.C.N.Y., 216 
F. 926. 

11 C.J. p 1211 note 39. 

31. U.S.—The Howard, D.C.N.y., SO 
F. 280. 
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h. Cost of Bnpeiintending Sepairs 

In a proper caae the coat of superintending repairs 
may be recovered. 

The expense of employing a competent person to 
superintend the making of the repairs, when such 
services are reasonably necessary to the economical 
prosecution of the work, is recoverable as a part of 
the damages, ^yen though the person for whom 
the services are charged was in the regular employ 
of the owner on a salary, since his services to the 
owner in the prosecution of his usual work were 
lost to the owner ;33 it is otherwise, however, if the 
performance of his regular duties was not inter- 
rupted.34 

Expenses of this kind have been allowed as dam¬ 
ages in cases where the superintendence was done 
by the purchaser of the vesscl^S or by the master,36 
but they have been disallowed in other instances, as 
where the making of the repairs was superintend¬ 
ed by the master who was also the owner,37 or 
where the superintendence was done by a part own- 
er38 or by a third person36 in cases where it could 
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have been done by the master in accordance with 
his regular duty so to do. 

§ 197. - Detention or Loss of Use of Ves¬ 

sel 

a. In general 

b. Amount allowed 

a. In General 

Loss of profits or of the use of a vessel pending re¬ 
pairs, commonly called demurrage, Is recoverable, pro¬ 
vided there be an actual loss. 

The loss of profits or of the use of the vessel 
pending repairs or other detention, made necessary 
by a collision, and commonly spoken of as demur¬ 
rage, is a proper element of damage.^® It is neces¬ 
sary to the application of the rule, however, that 
profits have actually been, or may reasonably be 
supposed to have been, lost.^^ In other words, it is 
necessary that the vessel could have been profitably 
employed during the period of her detention,^3 
probably would have been.^3 

Demurrage is not recoverable if no actual pecuni¬ 
ary loss was suffered from the delay,^^ or where 
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32. U.S.—The DorohfiHter, 184 F. 
564. 

11 C.J. p 1211 note 42. 

33. TT.S.—The Cu.vuKra, D.C.N.T., B 
P.Caa.No.2,535, 2 Ben. 125. affirmed 
14 Wall. 270, 20 Li.Ed. 828. 

a4. U.S.—The Itasca, D.C Ga., 117 F. 

885. 

35. U.S.—The Kmpire State, D.C.N. 

T., 8 F.CaH.No.4,472. 2 Ben. 178. 
30. U.S.—The Sunnyside, 23 F.Cas. 
No.l 3,621, Brown Adm. 415. 

37. U.S—Tho Mcllvalne, D.C.Va., 
126 F. 434. 

38. U.S.—The State of California, 
Cal., 54 F. 404. 4 C.C.A. 393. 

39. U.S.—The Gleneairn, D.C.Or., 78 
F. 379. 

Oa U.S.—The Redwood, C.C.A.Wash., 
81 F.2d 680—The Super X, D.C.N. 
Y., 1 5 F.Supp. 294—The Manhattan, 
D C.Pa., 10 F.Supp. 45, affirmed, C. 
C.A., 85 F.2d 427, certiorari de¬ 
nied U. S. V. The Bessetner. 57 S. 
Cl. 432, 300 U.S. 654, 81 L.Ed. 864 
—The Mascot, C.C.A.Pa., 282 F. 
766—The El Monte, Tex., 262 F. 
69, 164 C.C.A. 171, certiorari de¬ 
nied Southern Pac. Co. v. Stn »7 
Line, 39 S.Ct. 11, 248 U.S. 573, 63 
L.Bd. 427. 

11 C.J. p 1211 note 51. 

Test la determlalaff whether de¬ 
tention damaeros should be allowed 
for collision is whether reasonable 
pi'rson would have considered deten¬ 
tion for repairs immediately neces¬ 
sary.—Pan-American Petroleum & 
Transport Co. v. U. S., C.C.A.N.Y., 27 
F.2d 684, reversinif, D.C., 81 F.2d 791. 


Detention for takinsT to repair yard 

Detention for taking schooner 
damag:ed in two collisions to nearest 
repair yard to complete repairs ne¬ 
cessitated by one coIli.sion was 
properly charged against respondent 
not re.sponHlblc for such collision.— 
The North America. D.C.N.Y., 24 F. 
2d 846. 

Time lost for repair only 

A dredge only slightly Injured, 
while engaged in government work 
on a channel, by a collision due to 
the fault of the tug in charge of the 
other ve.s.sel, cannot recover for the 
trouble and time neces.sary to get 
back into working position after 
moving out of the channel, hut is re¬ 
stricted to the actual time lost in 
repairing the injuries which were re¬ 
ceived.—The Empire State, D.C.N.Y., 
269 F. 635. 

41. U.S.—Atchison T. & S. F. Ry. 

Co. V. California Sea l*roducts Co., 
C.C.A.Cal.. 51 F.2d 466—The Pris¬ 
cilla, D.C.Ma.ss., 27 F.2d 921. modi¬ 
fied on other grounds, C.C.A., 55 F. 
2d 82, certiorari granted Doane- 
Commerclal Towing Co. v. Mexi¬ 
can Petroleum Corp., 52 S.Ct. 644, 
286 U.S. 540, 76 L.Ed. 1278, certio¬ 
rari di.smi.ssed 57 S.Ct. 756, 296 U. 
S. 669—Cuyamel Fruil Cti. v. Ned- 
land, C.C.A.La., 19 F.2d 489—The 
W’olsum, C.C.A.CannI Zone, 14 F.2d 
371—The Winfield S. Cahill, N.Y.. 
258 F. 318, 169 C.C.A. 334. 

11 C.J. p 1212 note 52. 

Pleasure yacht 

Where a pleasure yacht was injur¬ 
ed in a collision, so that it had to 
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be drydo(‘ked for repairs, and at that 
time there was a demand for such 
vessels, and it could have readily 
been chartered, the owner is entitled, 
as damages for detention, to recover 
the charter value of tho ves.sel, even 
though he had no intention of char¬ 
tering it, and intended to use It for 
his recreation.—The Vanadis, D.C.N. 
Y., 250 F. 1010—11 C.J. p 1212 note 
52 [a]. 

42. U.S.—The Conqueror, N.Y., 17 S. 
Ct. 510. 166 U.S. no. 41 L.Ed. 937. 

11 C.J. p 1212 note 63. 

Damages for detention recoverable 
That barge was under charter 
prior to damage and Immediately on 
completion of repairs does not alone 
warrant allowing detention damage, 
but such damages are properly 
awarded, where libelant's barges 
were continuously employed and 
libelant chartered additional barges 
for necessary work during detention 
period.—King v. Long Island R. Co., 
D.C.N.Y., 43 F.2d 723. 

43. U.S.—The North Star. N.Y., 161 
F. 168, 80 C.C.A. 636. 

Boasonable pertalnty question for 
court 

In suit for demurrage on estimated 
loss of profits for detention of steam¬ 
er for repairs nece.ssltated by defend¬ 
ant's negligence, court, after sub¬ 
mission of ca.se to commissioner, 
may considt'r on merits question of 
reasonable certiiinty of profits—At¬ 
chison. T. & S. F. Ry. Co. v. Califor¬ 
nia Sea l*ruduclH Co., C.C.A.Cal., 51 
F.2d 466. 

44. U.S.— The Priscilla, C.C.A.Ma88., 
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the vessel was unemployed, and the owner refused 
a charter offered while the vessel was being re¬ 
paired,^ ^ or where repairs could have been postpon¬ 
ed until the close of navigation,^® or where the re¬ 
pairs have unreasonably been delayed after the hap- j 
pening of the collision and the fact that an offer 
to charter was made does not show damage for de¬ 
tention when the terms were such that they would 
not have been approved by the proper authorities 
and no license to sail would have been given with¬ 
out such approval.^® So, the owner of the vessel is 
not entitled to recover her probable earnings on a 
voyage voluntarily abandoned because of such de¬ 
tention in order to be ready to enter on another 
charter previously madc.^^ The profit earned by 
the sale of the cargo delivered by the substituted 
vessel cannot be recovered as a part of the loss of 
the vessel injured.®® 

In some cases where the vessel was sold before 
repair, the courts have allowed interest rather than 
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demurrage,®^ while in other cases they have allowed 
demurrage to the time of sale.®^ 

Where the owner of the injured vessel substitutes 
another for her, he is, nevertheless, entitled to de- 
murrage.®^ Where the owner substitutes one of his 
I own vessels, he may recover the amount which such 
vessel would have earned but for the substitution,®^ 
and provided there was work for the injured ves¬ 
sel,®® together with the cost of towing service to 
make the substitution when his tug would have been 
otherwise gainfully employed.®® The rule allow¬ 
ing recovery for the earnings of the substituted 
boat does not apply in the case of passengers booked 
on another vessel of the same owner,®'^ and the 
profits earned by such vessel carrying the passen¬ 
gers originally booked on the injured vessel are de¬ 
ductible from the detention rate in determining 
damages.®® 

At law, as distinguished from the admiralty prac¬ 
tice, demurrage is not recoverable in collision cas¬ 
es.®® 
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55 F2d *32. modifying. D.C., 27 

F.2d 921. and rerlionirl granted 
Doane-Commerclal Towing Co. v 
Mexican I’etroleum Corporation, 52 
S.Ct. 644. 286 U.S. 540, 76 L Ed. 
1278, I'crtiorarl dinniiHsed 57 S.Ct. 
766, 296 U.S. 669—The Clendola, C. 
C.A.N.Y., 47 F.2d 206, certiorari de¬ 
nied Standard Oil Co.. N.J., v. 
Olendola S S. Corporation, 51 S.Ct 
650, 2S3 n.S. 857, 75 E Ed. 1463— 
The Nantn.sket, D.C.Mh.m.s., 290 F, 
81.3—Aktlosel.skapet Ttonheur v. San 
Francisco & 1’. S. S. Co., C.C.A.Cal., 
287 F. 079. 

11 C.J. p 1212 note 56. 

Avoidable delay la larve^ 

Four days’ allowance for survey 
and preparing specihcations for re¬ 
pairs to schooner damaged in colli¬ 
sions was reasonable and fair in¬ 
stead of seven, where delay could 
have been avoided.—The North 
America. D.C.N.Y., 24 P.2d 846. 

Periodic overhaul, or repair of other 
defeote 

(1) Damages for detention are not 
recoverable where the collision re- | 
pairs were made during a period 
when the vessel would in any event 
have been overhauled.—Clyde S. S. 
Co. V. City of New York. C.C.A.N. 
Y.. 20 F 2d 381. 

(2) Where collision damages are 
of sort that no Immediate repairs 
are required or reasonably believed 
to be required, owner laying vessel 
up later because of damages or de¬ 
fects of his own that need urgent at¬ 
tention or because periodical over¬ 
hauling is due cannot recover for 
loss of lime common to both kinds 
of repair, since such loss is not re¬ 


sult of collision.—The Super X, D.C. 
N.T., 15 F.Supp. 294. 

Minor injuries 

Owner of barge which had receiv¬ 
ed injuries in collision which were 
minor in character and did not ren¬ 
der barge unfit for servu'c i.s not en¬ 
titled to damages for detention, tow¬ 
ing, and gas freeing Incurred when 
barge was sent to shipyard, after 
continuing in service for month after 
colli.Mion, for repair of guard rails.— 
The Super X, supra. 

U.S.—Cuyamel Fruit Co. v. Ned- 
land, C.C.A.Da., 19 F.2d 489. 

40 . U.S.—The William 11. Trusedale, 
D.C.N.Y., 26 F.2d 368. 

47 . U.S.—The Loch Trool. D.C.Cal., 
150 F. 429. 

48. U.S.—Aklioselskapet Bonheur v. 
San Francisco & V. S. S. Co., C C. 
A.Cal., 287 F. 679. 

49 . U.S.—The Sequoia, D.C.Cal., 132 
F. 626. 

60 . U.S.—The Priscilla. C C.A.Masa.. 

55 F.2d 32, modifying, DC., 27 P. 
2d 921, and certiorari granted 
Doane-Commerclal Towing Co. v. 
Mexican Petroleum Corporation, 52 
S.Ct. 644, 286 U.S. 640, 76 L.Ed. 
1278, certiorari dismissed 57 S.Ct. 
766, 296 U.S. 669. 

51. U.S. — Sewall V. The I^a Cham¬ 
pagne, D.C.N.Y.. 53 F. 398. 

11 C.J. p 1212 note 59. 

50 . U.S. — The Cumberland. D.C. 
Mass., 135 F. 234. 

11 C.J. p 1212 note 60. 

SOL U.S.—The North Star. D.C.N.Y., 
140 F. 263. 

11 C.J. p 1212 note 58. 
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54 . TT.R.—Thf Priscilla. C.r.A.Mass., 
55 F.2d 32, modifying, D.C., 27 F. 
2d 921, and certiorari granted 
Donne-Commercial Towing Co. v. 
Mexi(‘an Petroleum Corporation, 52 
set. 644, 286 US. 540. 76 L.Rd. 
1278, certiorari dismissed 67 S.Ct. 
756, 296 U.S. 669. 

Working substitute overtime 

Where lime lost by injured ve.sBcl 
wa.s made up by owner's boats not 
maintained as "spares," allowanco 
for detention of injured vessel is 
improper, and the vi'ssels substitut¬ 
ed are not "spares," where failure 
to operate them overtime was not 
for purpose of constituting them re¬ 
serve, a.s regards demurrage for in¬ 
jured ve.ssel.—Brooklyn Eastern Dist. 
Terminal v. U. S., C.C.A.N.Y.. 54 F. 
2d 978, certiorari grunted 52 S.Ct. 
640, 286 U.S. 538, 76 L.Ed. 1277, af¬ 
firmed 53 S.Ct. 103, 287 U.S. 170, 77 
L.Ed. 240. 

[ 55. U.S.—Brooklyn Eastern Dlst. 
Terminal v. U. S., supra. 

66. U.S.—The Priscilla, C.C.A.Mass.. 
55 F.2d 32, modifying, D.C.. 27 F. 
2d 921, and certiorari granted 
Doane-Coihmerclal Towing Co. v. 
Mexican Petroleum Corporation. 52 
S.Ct. 644. 286 U.S. 540, 76 L.Ed. 
1278, «»‘rtiorari dismissed 67 S.Ct. 
756. 296 U.S. 669. 

67 . U.S.—U. S. V. Oceanic S. S. Nav. 
Co., (\C.A.N.Y., 56 P.2d 764, re¬ 
versing, D.C., The Celtic, 49 F.2d 
288. 

58. U.S.—U. S. V. Oceanic S. S. Nav. 
Co., supra. 

59. N.Y.—Finch v. Brown, 13 Wend. 
601. 

11 C.J. p 1212 note 61. ' 
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b. Amount Allowed 

The amount of recovery for lose of use of the vessel 
is the value of her use, less such deductions as may be 
proper under the circumstances of the particular case. 

The amount to be allowed for the detention of 
the vessel is the value of her use, calculated on her 
average earnings for that period, or on the amount 
which she might reasonably be cxj)ected to carn.®^ 
Where there is no other satisfactory evidence of 
the earning capacity of a vessel than is shown by 
the charter under which she was emi)loyed at the 
tune, and the charter contemplates her employment 
for a long period, the average daily earnings under 
the charter may be taken as the criterion.®^ In 
some cases, the rate of demurrage sjiccificd in the 
charter party has been wholly rejected as a criteri¬ 
on of damages,®^ while in others it has been re¬ 
garded, not as conclusive, but as a prima facie 
showing which may be accepted in the absence of 
other and better proof.®^ An award at the rate of 
value of the vessel’s hire is not ])roper unless, when 
the disability is viewed in the light of all the sur¬ 
rounding circumstances, such award ajipcars rea¬ 
sonable.®^ In the event that a charier is lost and 
another is necessarily taken at lower rates for the 
residue of the time, the shitiowmer can recover the 
difference of values u]) to the time of the expiration 
of the original charter.®*’’ Where the owners of a 
vessel under charter hire another boat, the cost of 
substitution and not the value of the charter is to 
be taken as the measure of loss arising from the de¬ 
tention.®® 


Deductions. In estimating demurrage, the court 
may deduct the probable average delay in the ports 
of loading and unloading,®^ and may also deduct 
any amount saved as a result of id/encss.®* An al¬ 
lowance of demurrage largely in excess of the cost 
of repairs wdll be reduced, where it appears that 
the repairs could have been made in much less time 
if the vessel has been taken to a place having prop¬ 
er facilities and equiimient.®*^ Where, taking ad¬ 
vantage of her detention, the vessel owner makes 
other substantial repairs during the same time, of 
benefit to the vessel, and which must necessarily 
have been made in the near future, a deduction 
should be made from the amount of demurrage oth¬ 
erwise recoveral)le,7<> but collision damages are not 
abated wdicrc such repairs do not extend the lime 
for rcpairs.'^i 

§ 198. - Money Paid for Salvage Services 

Reasonable sums paid by the owner of the injured 
vessel for salvage services may be recovered. 

A reasonable sum paid by the owner of the in¬ 
jured vessel for salvage services is a proper item 
of damages."^- It is otherwdsc, however, where the 
abandonment was justifiable, although ultimately 
show'll to have been unnecessary.^^ No recovery 
can be had for money paid for services rendered in 
an unsuccessful effort to find and rescue the wreck¬ 
ed vessel; recoverable charges arc limited to sums 
paid for services beneficial to the injured vessel.’^* 


60. TT.S—The William H Tru.sedale, 
IK'N-Y., 2{j F.2tl .IfiS—The Ynye 
Maru, C.C.A.Md , 274 F. Ittn. modi¬ 
fy ing, 1>.C , 2Gf) F. SfiO, orrtitirari 
denied Stnek Line v. Suria, 42 S 
Ct. 50. 257 IT.S. 038, 60 410. 

11 r.J p 1212 note 02. 

XiOSB of use of dredfife 

Daniil }^e.s 1‘or lo.ss of use of dredge 
may be based on value of use to 
owner in biKsiness engaged in iit 
lime of collision, and should include 
payment for loss of time of its en¬ 
tire plant--.Tone.s v. U. S, D C.Va., 
22 F 2 d B81. 

Time of detention 

Where the vessel damaged by col¬ 
lision was detained in her clearance 
port undergoing repairs from the 
date of the collision Febr. 10, lOlO, to 
March 22, 1016, an allowance of forty 
days’ detention, excluding the sail¬ 
ing date, at the charter rat<* for de¬ 
murrage, was proper, where it ap¬ 
peared that the owner <*ould have 
realized more for the ves.sel during 
that lime.—The El Monte, Tex., 252 
F. 59, 104 C C\A. 171. ceriioiari de¬ 
nied Southern I’ac. Co. v. Slag l.ine, 
39 S.Ct. 11. 248 U.S. 573, 63 L. Pld. 427. 

15 C.J.S.-15 


61. T^S—The Orion, Va., 239 F. 301, 
152 Cr.A. 289. 

11 C.J. p 1213 note 63. 

62. IT.S.—The Margaret J. Sanford, 
C.C.N.Y.. 37 V 148 

11 C J. p 1213 note 64. 

03. U.S.—The llrand. Pa., 224 F. 391. 

140 CCA. 77, Ann Ca.s.l917B 996. 

11 C.J. p 1213 note 65. 

04 . U.S—Brooklyn Eiistern Di.st. 
Ti'rrnirial v U S, NY., 53 S.Ct. 
103. 287 I'.S. 170, 77 1.. Ed. 240, af¬ 
firming. CCA., 54 P\2fl 978, cc-rt io- 
rari granted 52 SCt. 640, 286 IT.S. 
53 S, 76 DEd. 1277. 

Arbitrary choice improper 

Although fuel triers are allowed 
wide range of judgnuMit in choosing 
standard and method of measuring 
damages for rctenlitui of vessel in¬ 
jured in collision, range of Judgment 
is not unlimited and choice may not 
hv arbitrary.—Brookl>n Eastern Dist. 
Terminal v. U. S., supra. 

65. U.S.—The Belgenlund. DC.N.Y., 
36 F. 504. 

66. U.S.—The Glendola, C.C.A.N.Y., 
47 F. 2 d 206, eertiorari denied 
Standard Oil Co.. N. J. v. Glendola 
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S. S Corporntion, 51 S.Ct. 650, 283 
U S 857, 75 E F'ld 14 63. 

11 (\.J. p 1213 note 67. 

67. US—The Uickmers, Wa.sh . 142 
F. 305. 73 C<’ A 415 
6& T^S.—The Texas, D C N Y.. 27 

F 2 d 162 

63. r S.—The Sovereign of the Sea.s, 
D.t" Va., 139 F. 812 

70. U.S—The Sequoia, D.C ('al.. 132 
F. 625. 

71. U.S—Jones v. U S.. D (" Va . 22 
F2d 581 —Clyde S. S (\). v. Cilv 
of Now York. CC.AN.Y., 20 F 2 d 
381- The Sup<‘r X. D.C.N Y., 15 F. 
Supp. 2JI4—The Bouker No 3, DC. 
N.Y.. 299 F. 608. 

72. l^.S.- Brooklyn Eastern Dist. 
Terminal v. IJ S., CC.ANY., 51 F. 
2d 978, eertiorari granted 52 S.Ct. 
640, 286 U.S 538. 76 E Ed. 1277, 
affirmed 63 S (M 103, 287 U.S. 170, 
77 L Ed. 240 . 

11 C.J. p 1213 note 72. 

73. U S — The tVpheus, D.C.N Y., 24 
F. 507. 

74. U.S.—Tlw Narragansett, D.C.N. 
Y., 17 FCab.No.10,020, Olcott 388, 
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Costs and expenses of defending salvage suit. 
While the amount paid in satisfaction of a salvage 
decree is recoverable, the costs and exi)enses of de¬ 
fending the suit in which the salvage was awarded 
are not recoverable against the vessel in- fault, *^5 
although the salvage charges were exorbitant.'^® 

§ 199. - Loss of Freight 

In a proper case loss of freight Is recoverable. 

When the owner of the vessel is deprived by the 
collision of the whole or part of the freight which 
his vessel was earning at the time of the injury, he 
is entitled to remuneration therefor from the ves¬ 
sel in fault; but where, by reason of the injury, 
it is necessary for the master to discharge and sell 
a part of the injured cargo at an intermediate port, 
he cannot recover the freight he would have earned 


on such discharged cargo unless he makes reason¬ 
able efforts to secure a substitute cargo. *^7 

§ 200. - Miscellaneous Items 

Various other items of damage, properly regarded as 
the result of the collision, may be recovered. 

Among the many miscellaneous items recoverable 
are expenses such as the cost of a survey,'^® tow¬ 
age,79 wharfage,®® dry docking,and wages and 
expenses of crew during the time the vessel was un¬ 
dergoing repairs,unless the crew is unnecessarily 
detained,®® or libelant is not entitled to demur¬ 
rage,®'* or the charge is covered by other damages 
allowed.®® 

“Out of pocket** expenses should be confined to 
wages, provisions, fuel, and stores.®® 


affirmed 17 P.Ca8.No.l0.017. 1 

Blatchf. 211. 

76. U.S.—-The Glencairn, D.C.Or., 78 

F. 379. 

11 C.J. p 1213 note 78. 

76. U.S.—The Favorlta. D.C.N.T., 8 
F.Cas.No.4.694, 4 Ben. 132. 

77. U.S.—The C. P. Raymond, D.C. 
N.Y., 28 F. 765. 

11 C.J. p 1214 note 99. 

78. U.S.—Tho Catalina, D.C.Cal., 18 
F Supp. 46J—C^ompania Dt* Navegra- 
cioti Interior, S. A., v. Boston-Vir- 
Kinia Transp. Co., C.C.A.Tex., 278 
F. 868. 

11 C.J. p 1207 note 80. 

Blvlalon of cost 

The expense of a survey, made 
necessary in part by damage due to 
causes other than the collision, will 
be divided.—The Bratsborg, D.C.Pa,, 
127 F. 1005—11 C.J. p 1207 note 83. 
Survey merely to estimate damage 
The expense of a survey made 
merely for the purpose of estimutiniT 
the amount of the damage and not as 
a necessary preliminary toward re¬ 
pair has been held not recoverable.— 
The City of Chester, D.C.N.Y., 34 F. 
429—11 C.J. p 1207 note 81. 

When cost paid by Insurance com- 
puny 

Owner of barge damaged in colli¬ 
sion, having paid nothing for serv¬ 
ices of surveyors representing insur¬ 
ance company, could not recover 
therefor.—The Priscilla, C C.A.Mass., 
56 P.2d 32. modifying, D.C., 27 P.2d 
921, certiorari granted Doane-Com- 
mercial Towing Co. v. Mexican Pe¬ 
troleum Corporation, 62 S.Ct. 644, 286 
U.S. 540, 76 L.Bd. 1278, certiorari dis¬ 
missed 57 S.Cl. 766, 296 U.S. 669— 
The Benjamin A. Van Brunt, D.C.I*a.. 
3 F.2d 655. 

79. U.S.—The Catalina, D.C.Cal., 18 
F.Supp. 461—The No. 114, D.C.N.Y., 
13 F.Supp. 210, affirmed, C.C.A., 


New England S. S. Co. v- The Ture- 
carno Girls, 80 F.2d JOIT—Compa- 
nia De Navegacion Interior S. A. 
v. Boslon-Virginhi Transp. Co., C. 
C.A.Tex., 278 F. 868. 

11 C.J. p 1214 note 85. 

Towage of substitute vessel 

Liibclant is entitled to extra ex¬ 
pense of towing barge substituted 
for injured barge to place of colli¬ 
sion and back.—The Prisc'illa, D C. 
Mass.. 27 F.2d 921, moditied, C.C.A., 
55 F.2d 32, certiorari granted Doane- 
Commercial Towing Co. v. Mexican 
Petroleum Corp., 52 S.Ct. 644, 286 U. 
S. 640, 76 L.Ed. 1278, certiorari dis¬ 
missed 67 S.Ct. 766, 296 U.S. 669. 

80. U.S.—The Sequoia, D.C Cal., 132 
F. 625. 

11 C.J. p 1214 note 84. 

81. U.S.—The Catalina, D.C.Cal., 18 
F.Supp. 461—Compania De N.-ive- 
gacion Interior, S. A. v. Koston- 
Virginia Transp. Co., C.C.A.Tex., 
278 F. 868. 

Naval vessel In government dry dock 

On libel for damages to a United 
Slates naval vessel in a collision, the 
government is entitled to drydock¬ 
ing charges during repairs at a gov¬ 
ernment dry dock, the fact that the 
government had other docks which 
were not in use, or that it was not 
likely to and actually was not called 
on to use commercially, being imma¬ 
terial. The limit allowed is the rea¬ 
sonable charge for the time actually 
necessary to make the repairs, and 
charges made to private vessels, 
while not controlling, could be used 
as a guide.—The Commonwealth, D. 
C.N.Y., 297 F. 651. 

88 . U.S.—King v. Long Island R. 
Co.. D.C.N.Y., 43 F.2d 72.3—The 

Catalina, D.C.Cal., 18 F.Supp. 461 
—The Vanadis, D.C.N.Y., 250 F. 
1010. 

11 C.J. p 1214 note 81. 
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Crow of naval vessel 

(1) On libel by United States for 
damages to a naval vessel in colli¬ 
sion, an allowance for wages and 
maintenance of offleens and men 
while the vessel was being repaired 
is proper, regardless of'the fact that 
the men would probably have been 
retained by the government, since it 
was not obligated to do so, the fact 
that the men so engaged gained valu¬ 
able experience not being matter to 
be considered, since it was for the 
government and not the chanet* of a 
collision to determine if, when, and 
how they should receive their train¬ 
ing.—The Commonwealth, D.C.N.Y.. 
297 F. 651. 

(2) Where a naval ves.sel, manned 
by a crew of enli.sted navy men, after 
being disabled in a collision, was not 
repaired nor again put in service, 
wages of the crew, who were pre¬ 
sumably assigned to other service, 
arc not recoverable as an element of 
damages.—The Nantasket, D.C.Mass.. 
290 F. 813. 

8a U.S.—The Sarah Thorp, D.C. 
Conn., 46 F. 816. 

84. U.S.—Akticsel.skapet Bonheur v. 
San Francisco & P. S. S. Co., C.C.A. 
Cal., 287 F. 679. 

8a U.S.—The Texas, D.C.N.Y., 27 F. 
2d 162. 

11 C.J. p 1214 note 83. 

8a U.S.—The Glendola, C.C.A.N.T.. 
47 F.2d 206, certiorari denied 
Standard Oil Co., N. J. v. Glendola 
S. S. Corporation. 51 S.Ct. 650, 283 
U.S. 857, 76 L.Ed. 1463. 

Cost of ftiel divided in a proper 
case.—The Benjamin A. Van Brunt, 
D.C.Pa., 3 F.2d 655. 

Beoovery for fuel disallowed 

Allowance for coal consumed by 
injured ship while in dry dock is 
erroneous, where testimony showed 
that firemen were laid off and no one 
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Reasonable costs incurred in handling cargo when 
made necessary by the collision are recoverable.*^ 

The cost of making a protest in a foreign port 
is recoverable,** but the cost of a protest made in 
the home port merely for collecting the insurance 
is not.** 

The expense of procuring a new rating on the 
vessel after the repairs have been completed is 
properly recoverable as an item of damages,** un¬ 
less the vessel is repaired in a different manner 


§ 201 

from her original construction, so as to be in some 
respects ncw.*l 

Miscellaneous items for which recovery has been 
denied include insurance premiums,** or for general 
office and agents’ expenses during the time she is 
delayed in making repairs,** or for the expenses of 
identifying the colliding vessel,*^ or for the ex¬ 
pense of a convoy unless necessity therefor is 
shown.*•'» Recovery cannot be had for the reduction 
of carrying capacity of the injured vessel where the 
capacity as reduced was sufficient to render all the 
services required of her.** 


COLLISION 


D. LOSS OF OR INJURY TO CARGO 


§ 201. Total Loss 

For total loss of cargo, damages are recoverable, the 
measure generally being the market value at the place of 
shipment. 

Damages are recoverable for loss of cargo,*^ the 
measure being, in the case of total loss, the market 
value** at the place of shipment, or its cost, to¬ 
gether with the expenses incurred in getting it to 
the place where it was lost, including insurance and 
interest,** regardless of the price the owner was 
to receive under contract,^ or the market price at 
the port of destination and all profits or probable 
benefits,* although the loss occurred but a .short 
distance from the port of destination;* and no al¬ 
lowance can be made for an increase in the market 


value of the cargo at the place where it wa.s pur¬ 
chased, occurring after its purchase and before the 
loss.^ 

Where the cargo w'as not purchased and had no 
market value at the place of shipment, but bail been 
appropriated by the owner from the storehouses of 
nature, the value of the cargo is to be measured by 
its value at a port where there is a market at the 
time when the vessel in the ordinary course of 
events would have reached that port, less the ex¬ 
pense of carrying it there.* 

Cost of placing purchase price at place of pur¬ 
chase, The charges for placing the money for the 
purchase of the cargo at the place where the cargo 


eould pwenr tb«t any real was u.sod. 
—The Bouker No. 3. D.r.N.Y., 299 
P. 608. 

87. U.S.—The F. .T. Iiuckenbach, D. 
C.Pa., 42 P.2d 279. 

11 C..T. p 1214 note 8S. 

Xtems recoverable 

(1) Nxpc'iisf* of a watrhinnn for 
the car;;o ston'd.—The City of New 
York. D.C.N Y., 23 F. 616, reversed 
on othrr grounds, C C., 35 F. 604, af¬ 
firmed 13 S.Ct. 211, 147 U.S. 72. 37 L. 
Ed. 84, 86. 

(2) Cost of reloading.—The Gleno- 
gle, BC.Wash., 122 F. 503. 

Xtems not recoverable 

(1) Agency commission for care of 
the cargo.—The City of New York, 
D.C.N.Y., 23 F. 616, reversed on otlu'r 
ground.H, C.C., 35 F. 604, affirmed 13 
S.Ct. 211, 147 U.S. 72. 37 L Ed. 84. 85. 

(2) Expense of forwarding cargo, 
where the vea.sel was not prevented 
from completing her voyage, but was 
merely delayed, and compensation 
for the time of actual detention has 
been allowed.—The Clenogle, D.C. 
Wash., 122 F. 503. 

88 . U.S.—The Belgenland, D.C.N.Y., 
36 F. 504. 


When required by law 

"When the laws of the country to 
which the injured vessel belongs 
make It the duty of the master to 
take the testimony of his crew and 
emiuidy It in a protest, the cost 
thereof is recoverable.—Johans.sen v. 
TIh' Eloina, D.C.N.Y., 4 F. 673. 

88. US.—The Belgenland, D.C.N.Y.. 
36 P. 504. 

9a U.S.—The Sequoia, D.C.Cal., 132 
F. 625. 

11 C.J. p 1214 note 96. 

81. U.S.—Gilkey v. The Beta, etc., 
D.C.N.Y., 44 F. 389. 

92. U.S.—Kawa.saki Zosensho of 
Kobe, Japan, v. Co.sullch Socleta 
Triestina Di Navigazione of Tri¬ 
este. Italy. C.C.A.Tex., 11 F.2d 836. 

11 C.J. p 3 208 note 98. 

93. U.S.—The Tremont, Wash., 161 
F. 1, 88 C.C.A. 304. 

84. IT.s.—The Dimitri Donskoi, D.C. 
N.Y., 60 F. 111. 

85. U.S.—The Ala.ska, D.C.Mich., 44 
F. 498, 

86 . U.S.—The Priscilla. C.C.A.Mass., 
55 F.2d 32, modifying. D.C.. 27 F. 
2d 921, certiorari granted Doane- 
Gonimerciai Towing Co. v. Mexican 
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Petroleum Corporation, 52 S.Ct. 
644, 286 US. 540, 76 L.Ed. 1278, 
certii»rari dismissed 57 S.Ct. 756, 
296 U.S. 669. 

97. Alaska.—The Commonwealth, 8 
Alaska. 23. 

9& IT. S.—The Dithopolls, D.C.N. Y.. 
288 F. 86. 

98. U.S.—-The Scotland. N.Y., 105 U. 
S. 24, 26 BEd. 1001. 

11 C.J. p 1214 note 3. 

1. U.S.—Tho Lithopolis, D.C N.Y., 
288 F. 86. 

2. U.S.—Smith v. Condry, D.C., 1 
How. 28. 11 L.Ed. 35. 

11 C.J. p 1215 note 4. 

However, the owner of vessel 
which was sunk through fault of an¬ 
other vessel is entitled to damages 
representing loss of profits, the ves¬ 
sel being engaged for purchase of 
fish for re.sale and disi rlbution.—The 
Commonwealth. 8 Alaska 23. 

3. U.S.—Gulberf v. The George Bell, 
D.C.Md., 3 V. 581, 5 Hughes 172. 

11 C.J. p 1235 note 5. 

4. U.S.—The Aleppo, D.C.N.Y., 1 P. 
Cas.No.l5S, 7 Tien. 120. 

& U.S.—Guibert V. The George Bell, 

D.C.Md., 3 F. 681, 5 Hughes 172. 

11 C.J. P 1215 note 8. 
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was purchased cannot be considered a part of the 
cost of the cargo.* 

§ 202. Injuries Less than Total Loss 

For injuries less than total loss, the owner of cargo 
is entitled to recover as damages the difference in the 
market value of the cargo before and after the injury. 
Contributions in general average are recoverable. 

Tn case of injuries to cargo, the measure of dam¬ 
ages is the dififcrcncc between its market value be¬ 
fore the injury and its value in its damaged condi¬ 
tion ; and the fact that the owner obtained a rebate 
of duty because of the damaged condition of the 
cargo docs not affect the amount recoverable by 
him."^ 

The owner is bound to do all in his power to mini¬ 
mize the loss, and where, by selling the cargo at an 
intermediate port, he can avoid depreciation which 
would otherwise result from lapse of time after im¬ 
mersion, he is bound so to do, and can recover only 
the difference between its value and what could 
have been received for the damaged cargo at the 
nearest market, and in addition to such difference 
he is entitled, where the injury is without the fault 
of the carrying vessel and the vessel is not wholly 
disabled from carrying the cargo, to the freight 
which he would have to pay the carrying vessel, 
since in such case the master is entitled to insist 
on the performance of his contract of affreight¬ 
ment.® When by carrying the cargo to its point of 
destination the loss is thereby minimized, the owner 
may recover the difference between the value of the 
damaged cargo and its value undamaged at that 
point.® 

Where the collision is the fault of one vessel, but 
part of the damage to the cargo was attributable to 
unseaworthiness of the other, the owner of the car¬ 
go may recover full damages from the party re¬ 
sponsible for the collision where the unseaworthy 
vessel was in government service and neither it nor 
the government was liable to suit.^® Where the 


owner of the vessel and the owner of the cargo are 
claimants against the third party, and the vessel in 
which the cargo was shipped was unseaworthy and 
was guilty of deviation, the claim of the vessel’s 
owner should be deferred to the claim of the cargo 
owner.ii 

Items of expense not properly chargeable as 
damages to the cargo, resulting from the collision, 

should be disallowed.^2 

Contributions in general average by the owner of 
the cargo arc recoverable from the vessel at fault.^® 

§ 203. Loss of Market for Cargo 

Difference in price because of delay in reaching mar¬ 
ket is not recoverable; but the owner may recover the 
difference between the market price and the contract 
price where delay prevented delivery within the time 
fixed by contract. 

The fact that had the cargo arrived at its port 
of destination at the time when, but for the colli¬ 
sion, it would have arrived, it could have been sold 
at a better price than that realized when it did 
arrive does not authorize the recovery of the dif¬ 
ference from the vessel at fault but it has been 
held that where the delay prevented the delivery of 
the cargo within the time limited by the contract, 
necessitating its sale at its market price, the owner 
could recover the difference between the contract 
price and the market price at which it sold.^^ 

§ 204. Injury or Loss Due to Mutual Fault of 
Colliding Vessels 

Where colliding vessels are mutually at fault, the 
cargo owner may recover his damages from either or 
both, and if one ship pays the whole claim, one half the 
amount may thereafter be recovered from the other ves¬ 
sel. 

Where the fault of the carrying vessel cannot be 
attributed to the owner of the cargo, he may, 
as staled supra § Ibl, sue the owners of one or of 
both of the vessels, where the collision is due to 
mutual fault, and recover his whole damage from 
either wrongdoer.^® If, however, both of the ves- 


a TT.S.—The Aleppo. UC N Y.. 1 P. 

CaH.No.158, 7 Ren. IL'O. 

11 C.J. p 1215 note 7. 

7. IT.S.—The Umbria, N.Y . 59 P. 

489, 8 C.C.A. 194, reversing, DC. 
40 F. 893. 

11 C.J. p 1215 note 9. 

B. U.S.—Seaman v. The Crescent 
City, D.C.Ohio, 21 F.Ca.s.No.l 2,5M. 
1 Bond 105. 

9. U.S.— The El Monte, Tex., 252 F. 
59, 164 C.C.A. 171, certiorari de¬ 
nied Southern I’nc. <" 0 . v. Stag 
Line, .39 S.CL 11. 248 U.S. 573, 63 
L.Ed. 427. 


10. TT.,S —U. S. V. City of NeAv York. 
D.C.N.Y.. 8 F.2d 270. 

11. U.S.—U. S. V. City of New York, 
supra. 

12. U.S.—The Benjamin A. Van 
Brunt, D.C.Pa., 3 F 2d 655 

13. U.S.—I\»ol Shipping Co. v. U. S., 
C.(\A.N.Y., 33 F.2d 275. 

Fault of carryin&r slilp 

Before pa.ssage of Harter Act. car¬ 
go owner could recover from carry¬ 
ing ship solely at fault for collision 
c'ontrlhutionH made in general aver¬ 
age. on ground that they were part 
of cargo damage.—The Toluiiia, C.C. 
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A.N.Y., 72 F.2d 690. mmlifyfnB, D.C, 
4 F.Supp. 344, certiorari granted Ak- 
tieselskahet Cu7.co v. The Sucnrs<*eo, 
55 set. 218, 293 US. 552, 79 L.Ed. 
655, affirmed 55 S.Ct. 467, 294 U.S. 
394. 79 L.Ed. 942. 

14. U.S.—-Smith V. Condry, D.C., 1 
How. 28. 11 L.Ed. 35. 

11 C.J. p 1215 note 13. 

15. U.S.—The Joseph Nixon v. The 
George Lysle, D.C.Pa., 2 F. 269. 

16. U.S.—New York & Cuba Mail S. 
S. Co. V. American S. S. Owners* 
Mut. Protection & Indemnity Ass’n, 
C.C.A.N.Y., 72 F.2d 694, reversing. 
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sels are sued, and each is able to respond for her 
own share, the damafjes may be divided between 
the two vessels,^ 7 unless there is a valid aj'reemcnt 
exemptinj^ the carrier from liability for loss of the 
cargo, in which case the other tort-feasor is liable 
for only half the damages.!^ The cargo owner 
also has a claim allowable to the full amount of 
his damages in proceedings for limitation of liabil¬ 
ity taken by the owners of either of the vessels.^^ 
If the cargo owner proceeds against one of the ves¬ 
sels for the whole of his loss, or against each of the 
two for a moiety thereof, and one of the vessels 
is not of sufficient value, the other is liable for the 
amount of the deficiency.20 The English rule that 
the owner of the cargo, although an innocent per¬ 
son, can recover only a moiety of his loss from 
each party liable therefor does not apply in the 
United Stales courts,2i except where both ships in¬ 
volved are British.22 Where the owner of the in¬ 
jured vessel also owns the cargo, the case is in no 
way different from that of injury to the two ships 


alone, and the cargo owner can recover from the 
other vessel one half the damage to his ship and 

cargo.23 

In courts proceeding according to the course of 
the common law, the negligence of the vessel is 
imputable to the cargo owner, precluding a recov¬ 
ery by him where both vessels are in fault.^^ 

Recoupment by vessel paying loss. If the loss of, 
or injury to, the cargo occurs under such circum¬ 
stances that the cargo owner cannot, under the 
Harter Act, recover against the carrying vessel, 
and the cargo owner recovers the full amount of 
his loss against the other vessel in fault, the latter 
is entitled to have one half the amount so re¬ 
covered deducted from the amount recovered 
against it by the carrying vessel for injuries to the 
latter.--'* In accordance with this rule, contributions 
in general average paid under a Jason clause may 
be recovered from the noncarrying ship,-® and the 


DC., 4 F.Supp. 347, rerliorari de¬ 
nied 55 S.Ct. 218, 293 IT S. (;22. 79 li. 
Kd. 709—The Tolunia. C.C A.N.Y,, 72 
F.2d 690. modifying, D.C.. 4 F.Supp. 
344, <’ertiorari granted Aktie.selska- 
bet Cuzco V. The Su<*«r.seco, 55 S. 
("t. 218, 293 TI.S. 552, 79 L Kd 655, 
afllrnn*d 55 S.Ct. 467, 294 ITS. 394, 
79 KEd. 942—The Cockatoo, CCA. 
N.Y., 61 F.2d 889, c<‘rtiorarl denied 
Howard v. Randall & McAllister, 
53 S.Ct. 292, 287 IT.S. 669, 77 K.Ed. 
57(;_The Modemi, C.C A La , 58 F. 
2d 916, affirming, DC., 52 F.2d 756, 
ndicaring denied, C.(’' A., A/S Ivar- 
.ans llederi of Oslo, Norway, v. 
William Wrigley Jr., (''o., 59 F.2d 
1052, certiorari denied A/S Ivar- 
ans Roderi v. Wm. Wrigley, Jr.. 
& Co., 53 set. 96. 287 US. 649. 77 
L.Kd. 561 —Calcf v. U. S., D.C.S (\. 
25 F.2d 134—TI. S. v. City of New 
York. DC.N.Y, 8 F.2d 270. 

12 C J. p 1173 note 64. 

17. U.S.—The Cockatoo, C.C.A. N.Y., 

61 P.2d 889, certiorari denied How¬ 
ard V. Randall & McAllhster, 53 S. 
Ct. 292, 287 U.S. 669, 77 L.Kd. 576. 
11 C.J. p 1215 note 16. 

Decree held inadvertent 

In cargo owner's suit against car¬ 
rying vessel and noncarr> Ing collid¬ 
ing vessid, both vessels being at 
fault, decree permitting cargo to re¬ 
cover half damages against each ves¬ 
sel, and collect any balan<*e from 
either, was held inadvertent in so far 
as compelling carrying vessel to pay 
more than half of damages, but a 
naoot question where the oiher ves- 
*3ol paid its half.—The Cockatoo, C. 
C.A.N.Y., 61 F.2d 889, certiorari de¬ 
nied Howard v. Randall & McAllister, 
53 S.Ct. 292, 287 U.S. 669, 77 L.Ed. 
576. 


18. U.S.—The Maine. D.C.N.Y., 161 
P. 401, reversed on other grounds 
170 F. 915, 96 C.C.A. 131. 

19. U.S.—In re Eastern Dredging 
Co., D.C.Mnss.. 182 F. 179. 

20. 17.S.—The City of Hartford v. 
Rideout. N.Y., 97 U.S. 323, 24 L. 
Kd. 930. 

11 C.J. p 1215 note 19. 

21. U.S.—IT. S. V. City of New York, 
D.C.N.Y., 8 F 2d 270. 

11 C.J. p 1216 note 20. 

22. U.S.—The Eagle Point, Pa., 142 
F. 453, 73 C (\A 569, reversing, D. 
C., 136 F. 1010, and ^•erlIor^^rl de¬ 
nied 26 set. 760, 201 U.S. 644, 50 
L.Kd. 902. 

23. U.,S.—The Alabama v. Dc las 
Casas, N.Y., 92 U.S. 695, 23 L.Kd. 
763. 

11 C.J. p 1216 note 21. 

24. N.Y.—Artie F. Tns. Co. v. Aus¬ 
tin, 69 N.Y. 470, 25 Am.R. 221. 

11 C.J. p 1216 note 22. 

25. U.S.—Aklie.sel.ska bet Cuzco v. 

The Suearseco, N.Y., 55 S.Ct. 467. 
294 U.S. 394. 79 L.Kd. 942, affirm¬ 
ing, C.tT.A., The Tolumu, 72 P\2d 
690, modifying 4 F.Supp. 344, cer¬ 
tiorari granted Aktieselskaiiet Cuz¬ 
co V. The Suearseco. 55 S.Ct. 218, 
293 U.S. 552. 79 L Kd. 655—New 
York & Cuba Mail S. S. Co. v. 
American S. S. Owners’ Mul. Pro¬ 
tection & Indemnity As.s’n. C.C.A.N. 
Y., 72 F.2d 694, reversing, D.C., 4 
F.Supp. 347, certiorari denied 55 
S.Ct. 218. 293 US. 622, 79 L.Ed. 
709—The Cockatoo. l\C.A.N.Y., 61 
F.2d 889, certiorari denied Howard 
V. Randall & McAllister, 63 S.Ct. 
292. 287 U.S. 669, 77 L.Ed. 676. 

11 C.J. p 1216 note 25. 
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Waiver of benefit of Karter Act by 
shipowner sning as bailee of car¬ 
go 

In libel by owner of cargo ship, as 
bailee of cargo, against owner of 
ship with which it collided, where 
language of carnage contract was 
ambiguous as to whether owner of 
cargo carrying ship was Insurer and 
liad thus waived rights under Har¬ 
ter Ael, rule of strict construction 
agairi.‘st one who chooses language of 
an instrument do(‘s not operate in 
favor of other shipowner since it 
was not a party to the carriage eon- 
Iraet; but where lulls of lading, is¬ 
sued by original railroad carrier, 
made goods, if sliippi'd by water, 
subject to act regulating liability of 
sbipf»\viiers unless modilled by tariff, 
proM.^ions of the tariff under which 
cargo was shipped winch stated that 
property was insured against colli¬ 
sion required shipowner to place in¬ 
surance on cargo and collect for 
shipper and to that extent constitut¬ 
ed w\‘iiver of Harter Ai-t, as regards 
liability of owner of ship with which 
cargo ship collided to owner of car¬ 
go shir» as bailei* of cargo who can 
recovi*r only a moiety of the cargo 
loss.—’J’he (Jreeian, P<’A.N.Y.. 78 

F.2d 657, rever.sing, DC, 8 F Sujip. 
580. 

26. T\S—Akt iesel.t.kabet Cuzco v. 
The Suear.seeo. N Y.. 55 S.Ct. 467, 
294 U.S. 391. 79 L Kd 942. affirm¬ 
ing, C(\A, The Toluma, 72 F.2d 
690, modifying 4 F Supp. 314, cer¬ 
tiorari granted Aktieselskabct Cuz¬ 
co V. The Suearseco, 55 S.Ct. 218, 
293 U.S. 552, 79 L.Kd. 655—X.w 
York & Cuba Mall S. S. Co. v. 
Arrieriean S S. Owners’ Miit. Pro¬ 
tection & Indemnity Ass’n, C.C A. 
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amounts so recovered are to be included in the total 
damap^es to be divided between the vessels.27 If 
the owner of the carfro recovers his whole damag^e 
from one of the two vessels in fault the vessel sued 
may set off, in another suit between the owners of 
the two vessels, the half of the damage to the cargo 
which ought to be paid by the other vessel;-® and 
damages assessed for the loss of a vessel resulting 
from a collision between two vessels mutually at 
fault are to be applied first to libelant’s share of the 
loss to the owners of the cargo.2® The owners of 
the two vessels in fault stand in the position of 
sureties toward one another as respects the claim of 
the cargo owner, and hence if, pending a libel, one 


of them purchases the claim of the cargo owner for 
less than the amount of the actual loss, he can re¬ 
coup but one half the amount paid.®® 

A subsequent suit for contribution by the vessel 
held liable for all the cargo damage cannot be bar¬ 
red by the statute of limitations applicable to the 
claims of the cargo owners,®^ nor is the right af¬ 
fected by provisions in the other vessel’s bill of lad- 
jng.32 

The owners of cargo may agree to indemnify the 
carrying shipowner for any claim of the cargo paid 
or payable by the noncarrying ship and set off, re¬ 
couped, or recovered by such ship as part of its 
claim against the carrying ship.®® 


E. LOSS OF OR INJURY TO PERSONAL PROPERTY OTHER THAN CARGO 


§ 205. Sple Fault of Vessel Libeled 

When the lost or injured vessel is free from fault, 
recovery may be had for the loss of personal property 
and effects of the owner, passengers, and crew. 

Where a vessel is lost or injured through the 
fault of another vessel, recovery may be had against 
the latter for the value of personal property and 
cfTecls of the owner, passengers, and members of 
the crew lost thereby.®^ The actual value at the 
time of the collision is the measure of damage for 
loss of personal effects.®® Likewise, in allowing 


damages for the loss of the ship’s stores, a deduc¬ 
tion will be made from the price of the article when 
new.®® The loss to be recoverable must, of course, 
be the natural and proximate result of the colli¬ 
sion.®*^ The master of the vessel, to whom the 
crew have assigned their claims for loss of personal 
effects, may recover as assignee although precluded 
from recovering for his own personal effects.®® An 
item, listed among lost equipment as “overhead,” is 
not recoverable, in the absence of explanation or 
proof to sustain its allowance.®® 


N.T., 72 P.2d 694. revorHln*?, D,C.. 

4 F.Supp. 347, cfTllorarl denied 65 

S.Ct. 218. 293 TJ.S. 622. 79 L.Ed. 

709. 

Nature of rlerbt 

Cargro ownerH’ claim against non- 
carrying vessel for general average 
contributions paid to carr> mg vessel 
under Jason clause In bills of lad¬ 
ing after collision caused by fault 
of both ships was not a derivative 
claim, but accrued to cargo owners 
in their own right because of cargo’s 
own participation in common adven¬ 
ture and action taken on behalf of 
cargo and by its representative to 
avert peril with which adventure was 
threatened. The right does not rest 
on right of subrogation, but arises 
directly from the tort; and as .such 
contributions were caused directly 
by the tort, cargo owners could re¬ 
cover contributions from noncarrying 
vessel notwithstanding that contri¬ 
butions were paid under Jason clause 
in bills of lading, and notwithstand¬ 
ing that such recovery would affect 
amount carrying vessel would re¬ 
ceive from noncarrying vessel on di¬ 
vision of entire damages between the 
two vessels.—Aktieselskabet Cuzco v. 
The ft$ucarseco, N.Y., 65 S.Ct. 467, 294 
U.S. 394, 79 Li.Kd. 942, affirming, C. 
C.A., 72 P.2d 690, modifying. 4 P. 
Supp. 344, certiorari granted Aktie- 


.selskabet Cuzco v. The Sucarseco, 66 
S.Ct. 23 8. 293 U.S. 652. 79 URd. 655. 

27. U.S.—Aktieselskabet Cuzco v. 
The Sucarseco, supra—Now York 
& Cuba Mall S. S. Co. v. American 
S. S. Owners’ Mut. Protection & 
Indemnity Ass'n, C C.A.N.Y., 72 F. 
2d 694, reversing. D.C., 4 P.Supp. 
347, certiorari denied 55 S.Ct. 218, 
293 U.S. 622. 79 L,.Rd. 709. 

28. U.S.—The Dons EckholT, D.C. 
N.Y., 41 P. 166, reversed on other 
grounds 60 F. 134, 1 C.C.A. 494. 

11 C.J. p 1216 note 26. 

29. U.S.—The Niagara. D.C.N.Y,, 77 
F. 329, affirmed 84 P. 902, 28 C.C.A. 
628. 

11 C.J. p 1216 note 27. 

3(k U.S.—The Gulf Stream. N.Y., 64 
F. 809, 12 C.C.A. 613, affirming, D. 
C., 68 P. 604. 

31. U.S.—The Conemaugh. D.C.Ill., 
135 P. 240. 

32. U.S.—Erie R. Co. v. Erie & 
Western Transp. Co., Ill., 27 S.Ct. 
246. 204 U.S. 220, 61 L.Ed. 450. 

11 C.J. p 1216 note 30. 

33. U.S.~The W. W. Bruce, D.C.N. 
Y.. 14 P.Supp. 894. 

Beneficiaries of agreement 

A clause in bill of lading providing 
that in event of collision cargo own¬ 
ers would indemnify carrying ship¬ 
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owner against liability to other ship 
for claim of such cargo paid or pay¬ 
able by other ship and set off, re¬ 
couped, or recovered by it as part 
of its claim against carrying ship, 
applies only as between cargo own¬ 
er and carrying shipowner, and not 
as between cargo owner and other 
ship or as between the two ships.— 
The W. W. Bruce, supra. 

34>. Alaska.—The Commonwealth. 8 
Alaska 23. 

31 C.J. p 1216 note 31. 

Stores 

The owner of a vessel lost In a col¬ 
lision through fault of another was 
properly allowed damages for loss of 
stores.—The I. C. White, C.C.A.Va., 
295 F. 593. 

35w U.S.—The Redwood. C.C.A.Wash., 
81 F.2d 680. 

11 C.J. p 1216 note 32. 

3a U.S.—The City of New York. D. 
C.N.Y., 23 P. 616, reversed on 

other grounds. C.C., 36 F. 604, af¬ 
firmed 13 S.Ct. 211, 147 U.S. 72. 37 
L..Ed. 84. 86. 

37. U.S.—Jacobsen v. Dalles, P. & 
A. Nav. Co., D.C.Or.. 93 F. 975. 

11 C.J. p 1216 note 84. 

sa U.S.—The Redwood. C.C.A.Wash.. 
81 F.2d 680. 

39. U.S.—The No. 114, D.GN.Y., IS 



16 C.J.S. 

§ 206. Mutual Fault 

The effect of mutual fault of the colliding vessels 
on recovery for loss of personal property other than 
cargo is discussed infra § 207 as to passengers, and 
infra § 208 as to officers and crew. 

§ 207. - Property of Passengers 

For loss of personal property a passenger may re¬ 
cover in full from either of vessels mutually at fault. 

A passenger or other person to whom the negli¬ 
gence of the vessel cannot be imputed, on board one 
of two vessels mutually in fault, may recover the 
full amount of his loss from either, but the vessel 
against which he so recovers may recoup one half 
its loss out of any damages payable by it to the 
other vessel.^® The federal courts, the courts of 
England, and the courts of most of the states of 
the American Union, hold, as stated in the C.J.S. 
title Negligence § 168, also 45 C.J. p 1030 note 


§ 210 

22, that the contributory negligence of a carrier is 
not attributable to a passenger. 

§ 208. - Property of Officers and Crew 

In cases of mutual fault, officers and crew of one 
vessel may recover from the other one half the value of 
their lost personal effects. 

Where a collision was caused by the fault of both 
vessels, the officers and seamen on one vessel can 
recover one half the value of their lost personal ef¬ 
fects from the other vessel.^i However, so far as 
the crew arc concerned, the above rule is limited to 
faults of navigation; where the fault of one vessel 
consists in having defective equipment the crew can 
recover full damages, ^2 j^^d the master is restrict¬ 
ed to half damages.^ 3 seamen are responsible 

to third persons for willful defaults only, supra § 
161, they are not liable to have their recovery for 
loss of personal effects applied to make up their ves¬ 
sel’s share of loss of cargo in a collision caused by 
negligence.^^ 
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F. PERSONAL INJURIES AND DEATH 


§ 209. In General 

For personal Injuries or death resulting from a 
collision passengers or their representatives may recover 
damages, even In cases of mutual fault of colliding ves¬ 
sels. 

Recovery may be had for jiersonal injuries re¬ 
ceived as the result of a collision.^® Where passen¬ 
gers and other persons to whom negligence cannot 
be imputed are injured or killed by a collision caus¬ 
ed by the mutual fault of the colliding vessels, they, 
or their personal representatives, can recover in 
full against either, or in case both arc sued the 
damages are to be divided between them so far as 
they can be made to respond.^® In such case the 
vessel compelled to pay more than one half the 


damages awarded can recoup the same from any 
sum due from it to the other vessel in fault,^^ al¬ 
though by reason of the total loss of the latter and 
the limitation of the owner’s liability no recovery 
could have been had against such vessel by the in¬ 
jured person.^ ^ 

Relatives of persons whose lives have been lost 
by reason of a collision arc entitled to recover from 
the offending vessel damages for the loss of society 
and sujiport.^® 

§ 210. Members of Crew 

Recovery may be had for injuries or death of mem¬ 
bers of the crew, but only to the extent of half damages 


F.Supp. 210, affirmed, C.C.A.. New 
Kngrland S. S. Co. v. The Turccamo 
(Jirls, 80 F.2d 3017. 

40. U.S.—The Job T. Wil.son, D.C. 

Md., 84 P. 204—The Queen, D.C. 
N.Y., 40 P. 6»4. 

11 C.J. p 1031 note 6. 

411. U.S.—The Ijlvinffalone, D.C.N.Y., 
104 F. 918, modified on other 
f^rounds 113 P. 879, 51 C.L'.A. 500. 
n C.J. p 1032 note 7, p 1217 note 39. 

42. U.S.—The Niagara, D.C.N.Y., 77 
F. 329, affirmed 84 F. 902. 28 C.C.A. 
528. 

43. U.S.—The Niagara, supra. 

44b U.S.—The City of New York, D. 

C.N.Y., 26 P. 149. 

45. U.S.—The Barge No. 12, D.C. 
Fla., 260 P. 923. 

48. U.S.—The Modem!, D.C.La., 62 


P.2d 756, affirmed, C.C.A., 58 F.2d 
916, rehearing denied A./S. Ivarans 
rtederi of Oslo, Norway v. Wil¬ 
liam Wrigley, Jr., Co., 59 P.2d 1052, 
and certI«>rHrl denied A./S. Ivarans 
Kederi v. Wm. Wrigley. Jr. & Co., 
53 S.Ct. 96, 287 U.S. 649, 77 D.Ed. 
561—The O'Brien Brothers, N.Y., 
268 F. 614, 170 C.C.A. 68, modify¬ 
ing. D.C., 253 F. 855. 

11 C.J. p 1217 note 46. 

47. U.S.—The Job T. Wilson, D.C. 
Md., 84 F. 204. 

48. U.S.—Jakobsen v Springer, La., 
87 F. 948, 31 C.C.A. 315, affirmed 
20 S.Ct. 596, 177 U.S. 240. 44 L.Bd. 
751. 

49. U.S.—The E. B. Ward, Jr., C.C. 
La., 23 P. 900. 

Pablio Teasels Act should be lib¬ 
erally construed, so as to authorise 

231 


recovery of damages for death re¬ 
sulting from collision (*aused by 
United States vessel.—New JiJngland 
Maritime Co. v. II. S., D.C.Mass., 55 
F.2d 674. affirmed, C.C.A., U. S. v. 
Gould, 73 F.2d 1016. 

Amount 

On libel for colH.sion. for which 
tug and barge in tow were wholly 
liable, sev<*n thou.sand five hundred 
dollars should be awarded on account 
of death of nia.ster of launch sunk, 
four lhou.sand five hundred dollars 
on account of death of other man. 
and one thou.sand five hundred dol¬ 
lars each for death of two young 
women.—The Barge No. 4, D.C.Va., 
248 F. 823, affirmed New York, P. A 
N. R. Co V. Wilkins. 257 F. 42, 168 
C.C.A. 254, in which certiorari denied 
39 S.Ct. 288. 249 U.S. 606. 68 L.Ed. 
798. 
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against the other vessel where their own vessel was 
also at fault. 

Members of the crew of one of two vessels in¬ 
jured in a collision caused by the mutual fault of 
the vessels whose nej^digeiice caused the collision, 
or to whom the nej;ligcncc of those whose negli¬ 
gence did cause it is imputable, can recover nothing 
from their own vessel and only one half damages 
from the other vessel in fault,*'*** and their claims 
therefor are subordinate to those of the cargo own- 
ers.*'*^ If compensation for injuries resulting from 
the fault of both vessels is paid to her master or 
crew by the owner of one vessel, he is entitled to 
contribution from the other.^2 

Reasonable comiiensation for exposure and suf¬ 
fering may be recovered by the crew of the injured 

vessel. 


Where claims of members of the crew for per¬ 
sonal injuries have not been discussed and the ex¬ 
amining doctor has not testified as a witness, the 
claims will not be passed on.**^ 

§ 211. Owner of Vessel 

Damages for personal Injuries suffered by the owner 
of the injured vessel may be recovered. 

The owner of a vessel, sustaining personal in¬ 
juries as a result of a collision through the fault 
of another vessel, may recover damages therefor.-'**'* 
In case of mutual fault, he is entitled to recover 
one half his damage from the other vessel.**® 

§ 212. Misconduct of Person Injured 

Examine Pocket Parts for later cases. 


GOLLISTBIGIUM. In English law, the pillory; 
an iiislruineiit to grasp, bind, or hold the neek—an 
engine of imnisliinent ordained by the Statute of 51 
Henry HI for the piinishnu-nt of bakers, but later 
used for many other offenders.^ 

COLLOCATIO. A setting up, erecting, putting, or 
placing; also collection.- 

COLLOCATION. In French law, the arrangement 
or marshaling of the creditors of an estate in the 
order in which they are to be jmid according to 
law.3 

COLLODION. A solution obtained by dissolving 
gun cotton in alcohol and ether; used as a vehicle 


for medicines, and as a substitute for sticking plas¬ 
ter.^ 

COLLOIDAL SOLUTION. A solution which does 
not settle in fluid, but remains in suspension; and 
which contains gam bier, a leak-stopping ingredi¬ 
ent, used for metal leak-stopping.® 

COLLOQUIUM. Seo the C.J.R. title Libel and 
Slander § 5, also 36 C.»]. p 1147 note 13-p 1148 note 
18. As distinguished from “avermeiit^^ see Avc'i*- 
ment 7 C.J.S. p 1308 note 64. 

COLLUSION. A secret agreement by two or more 
persons for a fraudulent, unlawful, or wronelnl 
purpose, generally understood as indicating fraud,® 


50. Thi- .Tob T. Wilson. D.C. 

Aid., SI F. 204—The City of Nor¬ 
walk. 55 F, ns, Tii(»difiod 

o’l othor /^rounds (Jl F 1561, 0 C.C.A. 
6l’l. ci'iMlUcaU* disnii.s.s(*(l 1(J S Ct. 

U’o.-i. ]fi:i u.s C 5 n.^. ii l. Ed 312. 

11 f\.J. p 1217 note 49. 

51. U.S.—In r« Eakeland Transp. 
Co.. D.C.Mirh, 103 F. 32S. niodi- 
ffi*d on oilier grounds 111 F. 601, 
49 C.C.A. 481. 

52. U.S~-EriaH:s v. Day. D C.N Y., 
21 F. 727. 

5a U.S.—The Paris. D.C.N.Y, 37 
F.2d 734, ufllrmed, C.C.A., 44 F 2d 
101S. 

54. ITS—The Scandinavia, D.C N.Y.. 
11 F.2d 542. 

55. Alaska.—The Comnionw'eallh. 8 
Alaska 23. 

66. TT.S—U S. V. The Juniata, La.. 
93 U.S 337. 23 L.Ed. 930. 

1 . Adams Gloss. 

2. Adams Gloss. 


3. lUaek L.D., citing Alerlin 
pertoire de Jurisprudence. 

4. IT.S —Celluloid Mfg. Co. v. Amer¬ 
ican Zylonite Co., C.C.N.Y., 26 P. 
692. 23 DIatchf. 444. 

11 C.J. p 1220 note 3. 

5. Qambler in. solutioa with water 
“Gamhier in suspension in water 

. . . remain.s Uuid until a leak oc¬ 
curs. When this happened . . . 

then the solution. in e.scaping, 
hrousht the suspended gaml>ier into 
contact with the air. with the result 
that it hardened, automatically be¬ 
came a solid plug, and its hardness 
was so intensified by the action of 
the air that it was praclicaJly as im¬ 
pervious to perforation as the sur¬ 
rounding metal.”—Tolfree v. Wetzler, 
C C A.N.J., 25 F.2d 553. 

6. Ala.—Denson v. Alabama Poly¬ 
technic. Institute. 126 So. 133, 135. 
220 Ala. 433. 

j Del —Perry v. Missouri-Kansas Pipe 
I Line Co., Ch., 191 A. 823, 828. 
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Mo.—Citizens Bank of Senath v. 

Johnson, App., 112 S.W.2d 916, 920. 
11 C.J. p 1220 notes 7-12. 

Similarly expressed 

(1) ‘‘‘Collusion’ is a secret concert 
of action between two or more for 
the promotion of some fraudnlcnl 
purpose."—W. E. Bowen linpro\e- 
ment Co. v. Van Ilafflen, 238 S.W. 
147, 149, 209 Mo.App. 629. 

(2) ‘‘Webster’s New International 
Dictionary defines the word ‘collu¬ 
sion' ... as follows: ‘A secret 
agreement and co-operation lor a 
fraudulent or deceitful purpose.” 

Or.—Lindstrom v. National Life Ins. 

Co. of United States. 165 1*. 675, 
677. 84 Or. 588. 

Tenn.—Neal & Kennedy Co. v. Ellis, 
197 S.W. 489, 490. 138 Tenn. 216. 

(3) ‘‘A playing Into each other’s 
hands; deceit; fraud."—Lind.^trom 
V. National Life Ins. Co. of United 
i States, supra. 
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C0LLV8I0N—C0LLV8IYE 


althouf^h it has also been said that “collusion” docs 
not necessarily imply frauds 

Collusion in judicial proceedings has been defined 
as an agreement between two or more i)ersons un¬ 
lawfully to defraud a person of his rights by the 
forms of law, or to obtain an object forbidden by 
law, as, for example, where two persons ajjparently 
in a hostile jmsition, or having conflicting interests, 
by arrangement do some act in order to injure a 
third person, or to deceive a court, or by keeping 
back evidence of what would be a good answer, or 
by agreeing to set up a false case.^ The term has 
been said to imply absence of a r(»al controversy,® 
and usually fraud but collusion is also jmssible 
in a meritorious case, although less frequently prac¬ 
ticed. 

As employed in the law of divorce see the C.J.S. 
title Divorce § 65, also 19 C.J. p 91 note 44. As 
ground for equitable relief against a judgment see 
the C.J.S. title Judgments § 373, also 34 C.J. p 
474 note 88-p 475 note 97. As referring to any in¬ 


termeddling with an executor or the assets of the 
estate see the C.J.S. title Executors and Adminis¬ 
trators § 251, also 11 C.J. p 1221 note 31, and as 
referring to collusive atiachnient between debtor 
and creditor see the C.J.S. title Fraudulent Con¬ 
veyances § 47, also 27 C.J. p 460 notes 30-36. 

Compared with: “Conspiracy” sec the C.J.S. ti¬ 
tle Conspiracy § 1, also 12 C.J. p 540 note 4 [a] 12, 
and 11 C.J. p 1221 note 29, and “covin.”l2 

Phrases: “Acting in collusion,”i2 »q^y collusion 
or otherwise,” see By 12 (\J.S. p 871 note 20, “di¬ 
rectly or by collusion with others,”!^ and “without 
collusion on his part.5 

COLLUSIVE. Defined in the Century Dictionary 
as fraudulently concerted or secretly ent(‘red into 
between two or more, as a collusive arrangement. 
Used in connection with actions, the term has been 
held not to a})ply to a proper act of co()i)eration 
between parties thereto to have their rights deter¬ 
mined by the court.^® 


Vrand or wrong impliod 

(1) "‘Collusion’ fimplies] a con¬ 
certed or aK'rccd purpose to commil a 
fraud or accomplish a wrong.’’—W. 
K. Rowon Improvement Co. v. Van 
llafften, 238 S.W. 147, 149, 209 Mo 
App. 629. 

(2) "Collusion lmplie« a .secret 
understanding whiTehy one party 
plays into another’s hands for fraud¬ 
ulent purposes.’’ — ItraiiU'rd Dis¬ 
patch Newspaper Co. v. Crow Wing 
County, 264 N W. 779, 780, 196 Minn. 
194. 

7. Pa.—Alhright v. Nolan, 20 Pa. 

Di.st. 813. 814. 

11 C.J. p 1221 note 28 fal. 

8b U.S.—Dickerman v. Northern 
Trust Co., Til., 20 S.Ct. 311. 314, 176 
IT.S. 181. 44 L.Ed. 423—Dincoln 

Printing Co. v. Middle AVest Utili¬ 
ties Co., C.C.A.III., 74 F.2d 779, 784 
—May Hosiery Mills v. United 
States District Court in and for 
Dist. of Montana, C.<\A Mont., 64 
F.2d 460, 4.64—In re Insull Utility 
Investments, D C.Tll., 6 F.Supp. 
653, 656, quoting Corpus Juris. 
Minn.—Hurt v. Clague, 235 N.W. 620, 
621, 183 Minn. 109. 

S.C.—Walker v. New Amsterdam 
Casualty Co.. 154 S.H. 221, 223. 167 
S.C. 381, citing Corpus Juris. 
Tenn.—Neal & Kennedy Co. v. Ellis, 
197 S.W. 489, 490, 138 Tenn. 216— 
Petway v. Hoover, 12 Tenn.App. 
618, 622. 

11 C.J. p 1220 notes 20-28. 

Similar definitions 

(1) "A deceitful agreement, or 
compact, between two or more per¬ 
sons for the one party to bring an 
action against the other for some 
evil purpose so as to defraud a third 


per.son of his rights."—Neal & Ken¬ 
nedy Co. V. EllLs, 197 S.W. 489. 490. 
138 Tenn. 216. 

(2) "A secret agreement between 
two or more persons that the one 
should institute a suit against the* 
oflu'r, in order to obtain the detMsion 
of a judielal tribunal for some sin¬ 
ister purpose.’’ 

U.S.—In re In.sul1 Utility Invest¬ 
ments. DC.lIl., 6 F.Supp 653. 655, 
656, quoting fully Corpus Juris. 
S.C.—Walker v. New Amstcrd.'im 
Ca.Mualty Co., 151 SK 221. 223, 157 
SC. 381, quoting Corpus Juris. 

(3) "A secret agreement betwe«*n 
two or more persons, whose interests 
are apparently con/lieling, to make 
use of the forms and proeeedings of 
law in order to defraud a third p«*r- 
son, or to obtain that W'hich justice 
would not give them, by deceiving a 
court or its officers; a secret under¬ 
standing between two parties who 
plead or proceed fraudulently against 
each other to the prejudice of a third 
person.’’—In re Insull Utility Invest¬ 
ments. supra, quoting Corpus Juris 
—11 C.J. p 1220 notes 18, 19. 

(4) “A secret understanding be¬ 
tween two parties who pli*ad or pro¬ 
ceed fraudulently aguirist each other 
to the prejudice of a third person.’’ 
—Neal & Kennedy Co. v. Ellis, su¬ 
pra. 

Two kinds 

Collusion appears to he of two 
kinds: First, when the facts put for¬ 
ward as the foundation of the sen¬ 
tence of the court do not exist: sec¬ 
ond, when they exist, hut have been 
corruptly preconcerted for the ex¬ 
press purpose of obtaining the sen¬ 
tence. In either case the Judgment 
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obtained by such collusion Is a null¬ 
ity.—In re Insull lUiJity Invest¬ 
ments, D.CIII., 6 F.Supp. 653 655, 

quoting Corpus Juris. 

8 . Tex —Texa.*? & P. Ry. Co. v. Cay, 
26 S.W. 599, 612, 86 Tex. 671, 25 
L.R.A. 62. 

lOb Some kind of fraud 

"It implies the existence of fraud 
of some kind, the emplo.vment of 
fraudulent means or of a lawful 
means for the ac<‘ompllshment of an 
unlawful purpose ’’ 

IT.S—Dickerman v. Northern Trust 
Co., Ill., 20 set 311. 314, 176 U.S. 
181, 44 UEd. 42.3—In n- Insull 

Utility Jrive.stnu'nts, DC.IJI., 6 F. 
Supp. 653, 656 

Mo.— W. E I’.oweii Improvement Co. 
V. Van Hafften. 238 SW 147, 149. 
209 Mo.App. 629. 

11. Ill.—r.«'lz V. Helz, 33 Ill App. 
105, 108. 

12. IT.S—In re Tn.mill TTiility Invest¬ 
ments, DC.HI, 6 F Supp 653, 655, 
quoting Corpus Juris. 

Ind.—Ancler.sf»n v. Oscamp, App., 35 
N.E 707, 708. 

11 C.J. p 1220 note 17. 

13. Kan—Hice v. Nelson, 180 P. 
206. 207. 105 Kan. 2.3. 

14. Mo—Citizens’ Hank of St‘nalh v. 
Johnson, App.. 112 S.W 2d 916, 920. 

15. As not equivalent to “withont 
his knowledge** 

Or.—Dind.stroin v. National Life Ins. 
Co. of United States, 165 P. 675. 
677, 84 Or. 588 

16. U.S.—Hlack & White Taxicab & 
Transfer Co v. Brown & Yellow 
Taxicab & Transfer Co., Ky., 48 S. 
Ct. 404. 405, 276 U.S. 618, 72 L.Ed. 
681. 57 A.L.K. 426. 
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Collusive effort. A term described as importing 
moral obliquity, likened to “conspiracy” and said 
to signify, according to the natural meaning of the 
words, an attempt to perpetrate fraud.^^ 

OOLLYBISTA. In the civil law, a money-changer, 
or a dealer in money.^* 

COLLYBUM. In the civil law, exchange.^® 

GOLLYBIUM. A medical or pharmaceutical term, 
held to be neither a generic word nor one in general 
use, although defined by some standard English dic¬ 
tionaries as meaning an eye lotion or a salve for the 
treatment of the eye.20 

COLNE. In Saxon and old English law, an account 
or calculation.21 

COLOGNE. A perfumed liquid, composed of alco¬ 
hol and certain aromatic oils, used in the toilet; 
held not to be an intoxicating liquor, although con¬ 
taining sufficient alcohol to j)roduce intoxication.^^ 

COLONEL. The title of an officer commanding a 

regiment.23 

Colonel Masuma. A provincialism, probably em¬ 
anating from the daily press, and used with refer¬ 
ence to the corrupt application of money in the ac¬ 
complishment of certain cnds.24 

COLONIAL. Defined in the Century Dictionary as 
pertaining or belonging to a colony. 

Colonial land grant. As applied to the grants in 
the early history of the country see the C.J.S. title 
Public Lands §§ 277-278, also 50 C.J. p 1201 note 
81-p 1202 note 92, and as vesting title to lands un¬ 
der tidal waters in the town or city see the C.J.S. 
title Navigable Waters § 107, also 45 C.J. p 556 
notes 86-88. 

“Amicable action" see Actions fi 1 a 
(7). 

17. Mass.—Plumer v. HuuKbton & 

Dutton Co., 178 N.E. 716, 721, 277 
Mass. 209. 
la Black KD. 

19. Black L.D. 

aa N.Y.—Collyrlum v. John Wyeth 
& Bro.. 3 N.T.S.2d 42, 44, 45, 167 
Miho. 231. 

91. Black L.D. 

9a Kan.—Intoxicating Liquor Cases, 

26 Kan. 761, 766, 37 Am.R. 284. 

9a N.J.—Campbell v. Gilkyson, 75 
A. 160, 7K N.J.Law 327, 329. 

9a Not a dlotlonary term 

"It appears that the term ‘Colonel 
Mazuma* not only does not Indicate 


Colonial laws. In America, this term designates 
the body of law in force in the thirteen original 
colonies before the Declaration of Independence. 
In England, the term signifies the laws enacted by 
Canada and the other present British colonies.25 

COLONIZATION. Defined in the Century Dic¬ 
tionary as the act or process of colonizing; the set¬ 
tling of men temporarily in a voting precinct in or¬ 
der to vote at an election.^® 

Phrases: '^Colonization laws”, see the C.J.S. ti¬ 
tle Public Lands § 281, also 50 C.J. p 1205 note 80- 
p 1206 note 94, and "colonization of transient vot- 
ers.”27 

COLONUS. Latin, literally, a husbandman, or 
farmer; also a colonist, the inhabitant of a colonial 
town.28 It is a term of Roman origin, correspond¬ 
ing with the Saxon ceorl.29 

COLONY. A dependent political community, con> 
sisiiiig of a number of citizens of the same country 
who have emigrated therefrom to people another, 
and who remain subject to the mother country; a 
settlement in a foreign country possessed and culti¬ 
vated, cither wholly or partially, by immigrants and 
their descendants, who have a political connection 
with, and subordination to, the mother country, 
whence they emigrated; in other words, it is a 
place peopled from some more ancient city or coun- 
try.20 Colonies are acquired either by conquest, 
by cession under treaty, by occupancy, as New¬ 
foundland, New South Wales, and Van Diemaii's 
Land, or by hereditary descent.®^ In a particular 
connection and context, it has been held that the 
term refers to a body politic recognized by our gov¬ 
ernment, and that it does not apply to insurgents or 
to i)er8ons never recognized as a political body.®2 
The term has been compared with “plantation.”®® 
Phrase: “Any colony, district, or people.”®^ 

30. Black L.D. 

Beferrlag to MUta 

"It is not a colony, because It is 
not settled by the citizens of the 
sovereign, or mother state."—U. S. 
V. Nancy, Pa., 27 F.Cas.No.16,854, 3 
Wash.C.C 287. 

31. Wharton L. Lex. 

11 C.J. p 1222 note 48. 

39. U.S.—The Three Friends. D.C. 
Fla., 78 F. 175. 176. 

33L Conn.—^Bast Haven v. Heming¬ 
way. 7 Conn. 186, 202. 

Pa.—In re Calhoon's Road, 8 Pa.Co. 
222 . 

34. U.S.—^The Lucy H., D.C.Fla., 236 
F. 610, 612—^The Three Friends, D. 
C.Fla.. 78 F. 176. 176. 


some gentleman with a military title, 
but it does not even refer to a person 
at all. We fall to And the term men¬ 
tioned by our lexicographers.”—Peo¬ 
ple v. Stokes. 37 P. 207, 210, 103 Cal. 
193. 42 Am.S.R, 102. 

95. Black L.D. 

11 C.J. p 1221 note 40. 

9& Or.—See Ramsey v. Howard, 36 
P.2d 602, 606, 148 Or. 642. 

27. Or.—Ramsey v. Howard, supra. 

98. Adams Gloss. 

Colon! partiarii—farmers who pay 
to the landlords a portion of the crop 
instead of rent.—^Adams Gloss., cit¬ 
ing Erskine Inst, ill tit 8 S 19. 

99. Black L.D., citing 1 Spence Ch. 
P 61. 
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COLOR or OOLOCB. 

As a Nonn 

-In GeneraL The impression given to the eye 

by lines of light of various rates of vibraiion.^'** 
The word also means the dark color of the skin, 
showing the presence of negro blood; and hence it 
is equivalent to African descent or parentage.^^ 

Color of sugar. The hue or degree of lightness 
which the sugar has attained in the ordinary course 
of its manufacture, and which indicates the degree 
of perfection to which the process of clarification 
has been carried.^^ 

Other phrases: “Artificial flavor and color” see 
Artificial 6 C.J.S. p 778 note 89, and “inqiression, 
device, color, or thing.”38 

- ^In Law. In a derived sense, “color,” in legal 

parlance means “appearance” as distinguished from 
“reality;” guise; appearance; pretense; not the 
thing itself, or the right to the thing, but only an 
appearance thereof; semblance; show; implying 
in the language of the law that the thing to which 
it is applied has not the real character imputed to 
it.30 

As a term in pleading, see the C.J.S. title Plead¬ 
ing § 165, also 49 C.J. p 292 note 81-p 293 note 87. 

Color of apparent organisation. An apparent at¬ 
tempt under the law to perfect an organization fol¬ 


lowed by user, but not meaning a full or substan¬ 
tial compliance with the particular statute.^^ 

Color of authority. Authority derived from an 
election or appointment, however irregular or in¬ 
formal, so that the incumbent be not a mere volun- 
teer.41 “Color of authority” has been distinguished 
from “color of titlo.”42 

Color of law. “Color of law” does not mean ac¬ 
tual law, but the appearance or semblance, without 
the substance, of legal right; or the mere sem¬ 
blance of legal right.4 3 

Under particular circumstances, it has been held 
that laws subsequently declared unconstitutional or 
repealed by implication may alTord or confer “color 
of law;”4't the contrary lias also been stat- 

ed.^'** Applied to an attemjfied organization under 
the law, it has been said that before it can be under 
“color of law’,” there must have been a good-faith 
attempt to organize in the method prc'scribed by ex¬ 
isting law, and at least a colorable compliance with 
that law’. 

Color of office. A phrase generally defined as 
meaning a claim or assumption of right to do an act 
by virtue of an office, made by a person who is 
legally destitute of any such right a fraudulent 
act of an officer in the line of his duty;^* an act 
evilly or unjustly done, by the countenance of an 
office;^® a pretended, not a real, exercise of an 
officer's jurisdiction a pretense of official right 
to do an act, made by one who has no such right 


35b Wls.—Meyer v. State, 114 N.W. 
501. 604, 134 Wls. 166, 14 L.R.A.. 
N.S.. 1061. 

11 C.J. p 1222 note 60. 

36b Black L.D. 

N.C.— See Johnson v. Board of Edu¬ 
cation of Wilson County, 82 S,E. 
832, 834, 166 N.C. 468, L.R.A.1915A 
828. 

37. U.S.—^U. S. V. Cargo of Sugar. 

D.aCal., 26 P.Ca8.No.l4,722, 3 

Sawy. 46, 64. 

38. Cal.—Wyman v. Lemon, 61 Cal. 
273, 274, 275. 

39. Ind.—Wilt v. Bueter, 111 N.E. 
926. 929. 186 Ind. 98. 

Tonn.—Ridout v. State, 30 S.W.2d 
255. 267, 161 Term. 248, 71 A.L.R. 
830. 

11 C.J. p 1222 notes 62-61. 

40. Wash.—^Kwapll v. Bell Tower 
Co.. 104 P. 824. 825, 55 Wash. 583. 

41. Tenn.—^Ridout v. State. 30 S.W. 
2d 256, 267. 161 Tenn. 248, 71 A.L. 
R. 830. 

11 C.J. p 1226 note 9. 

4B. Tenn.—Ridout v. State, supra. 

43. U.S.—McCain v. Des Moines, 


Iowa, 19 S.Ct. 644, 646, 174 U.S. 
168, 175, 43 L.Ed. 936. 

Ind.—Wilt V. Bueter, 111 N.E. 926. 
929, 186 Ind. 98 — Stafford v. 

Childs. 130 N.E. 429, 431, 75 Ind. 
App. 285. 

Iowa.—Slate v. City of Pe.s Moines, 
65 N.W. 818, 823, 96 Iowa 521. 

11 C.J. p 1225 notes 10, 11. 

44. Ind.—Wilt v. Bueter, 111 N.E. 
926, 929, 186 Ind. 98—Stafford v. 
Childs. 130 N.E. 429, 430, 76 Ind. 
App. 285—Turner v. Sievers, 126 
N.E. 504, 507, 73 Ind. App. 30— 
Cluggish V. Koons, 43 N.E. 158, 
160, 16 Ind.App. 599. 

45. As not amounting to **oolor of 
law” 

"It has been repeatedly held In 
this state that an unconstitulionul 
law is an absolute nullity, and does 
not amount to ‘color of law.’ ’’— 
State V. Brechler, 202 N.W. 144, 147, 
185 WiB. 599. 

40b Tex.—Hunt v. Atkinson. Com. 

App., 12 S.W.2d 142, 145. 

47. Ga.—Fidelity & Deposit Co. of 
Maryland v. Smith, 134 S.E. 801, 
802, 35 Ga.App. 744. 
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Mich.—Pontiac Trust Co. v. Newell, 
254 N.W. 178, 181, 266 Mich. 490, 
citing Corpus Juris. 

Mo.—I>ay V. National Bond & Invest¬ 
ment Co., App., 99 S.W.2d 117, 119. 
Tex.—Brown v. King, 93 S.W. 1017, 
1019, 41 Tex.Civ.App. 588, 592. 

48. Gtt.—Luther v. Banks, 36 S.E. 
826, 111 Ga. 374. 377. 

Minn.—Ramsey County v. Sullivan, 
93 N.W. 1066, 89 Minn. 68, 70. 

49. Ky.—Wilson v. Unselt, 12 Bush 
215, 228, quoting Wharton L. Lex 

N.y. —Chamberlain v. Beller, 18 N.Y. 
115, 117. 

11 C.J. p 1226 note 14. 

50. Ala.—Coleman v. Roiierts, 21 So. 
449, 113 Ala 323. .‘{30, r»9 Am.S.R. 
Ill, 36 L.R.A. 81. 

11 C.J. p 1226 note 16. 

51. Ga.—C’ilizens' Bunk of Colquitt 
V. American Surely Co. of New 
York, 164 S.E. 817. 821, 174 Ga. 862 
— Jones V. Reed, App.. 197 S.E. 
665, 669. 

Mieh—Pontiac Trust Co. v. Newell, 
254 N.W. 178, 181, 266 Mich. 490, 
citing Corpus Juris. 

11 C.J. p 1226 note 17. 



COLOR OR COLOUR 


a wrong: committed by an officer under the pretend¬ 
ed authority of his office;*'*^ champerty;^*^ color 
of (»fficial authoritythe use of official authority 
as a pretext or covei* for the commission of some 
corrupt or vicious act also corruptly or with 
wicked and vicious motive;®® having the appear¬ 
ance, osiM*c.iaIly the false appearance, of right.®^ 

The term is a technical expn'ssion, and usually 
imi)lies bad faith, corruption, breach of duty,®^ 
or an evil or corrupt motive.®^ While it has been 
held that it is always taken in the worst sense, be¬ 
ing grounded on corruption, of which the office is 
a mere shadow or color,®® and necessarily imidies 
an illegal claim of right or of authority to do the 
act in question, by virtue of office, which claim is 
a mere color or pretense on the part of the officer,®i 
it has also been said that the delinition of the term 
is not broad (‘nough to include all cases, as there are 
many where acts done by color of office have l)e(m 
condemned, although not grounded on any actual 
corruption,®^ merely signifying an appointment or 
election of some kind,®*^ although the law may im¬ 
pute a corrupt character to them as done in viola¬ 
tion of law.®'* 

“Color of office” has been compared with “by 
virtue of office”®® and has been distinguished from 
“right of office,”®® and “virtute officii. ”®7 

As to bonds cxact(‘d by an officer under color of 
authority or office see Bonds § 26, and as to the lia¬ 
bility of sureties on an official bond for acts of the 
officer done under color of office see the C.J.S. titles 
Municipal Corporations 8 547, also l.'l C^J. p 72M 
note 70-p 724 note 77, Officers § 161, also 46 C.J. 
p 1069 notes 10-13, and Sheriffs and Constables § 
178, also 57 C.J. p 1014 notes 61, 62. 


15 C.J.S. 

Color of right, “Color of right” has been distin¬ 
guished from “color of title.”®® 

“Color of right or title,” as eonstiluting one an 
officer de facto, see the C.J.S. title Officers § 135, 
also 46 C.J. p 1054 notes 2-4, § 138, also 46 C.J. 
]»1055 note 28-p 1056 note 39. 

Under color of. Like that of all terms not purely 
technical, the meaning of the phrase depends on the 
connection in which it stands and the fixed charac¬ 
ter of the things to which it relates. The phrase 
often indicates that the authority “under color of” 
which a thing is done is assumed or defective, al¬ 
though, in a particular connection, “under color 
of” has been held equivalent to “under authority 
of,”®^ and has been distinguished from the phrase 
“by virtue of,” see By 12 C.J.S. p 869 note 79. 

Other phrases: “By color of contract” see By 12 
C.d.S. p 869 note 82, “by virtue and under color” 
and “by virtue or under color of his office” see By 
12 C.J.S. p 870 notes 6, 8, “color of process,” see 
the (\J.S. title Process § 1, also 11 C.J. p 1227 
note 39, “color of title” see the C.J.S. titles Adverse 
Possession §§ 60-69, Mines and Minerals § 135, also 
40 C.J. p 906 note 19, Officers § 138, also 46 C.J. p 
1055 note 28-p 1058 note 57, and Taxation § 904, 
also 61 C.J. p 1299 note 12, “giving color in plead- 
ing,”70 “mere shadow and false color of their of¬ 
fice,”'^* “persons of color,and “under color of 
oflice” see the titles Officers § 161, also 46 

C.J. i> 1069 note 10, and Sheriffs and Constables § 
178, also 57 C.J. p 1014 notes 61, 62; also adjective- 
ly “color blindness” see Blindness 11 C.J.S, p 363 
note 42. 

As a Verb 

The participial form, “colored,” frequently and 


52. Ala.—Mason v. Crabtree, 71 Ala. 
47J). 481. 

11 C.J. p 1225 note 13. 

63. N.Y.—Grifnihs v. Hardenborgh. 
41 N.Y. 464. 470. 

54. W.Va—Stale v. Martin, 70 S.E. 
764. 6S W.Va. 772. 776. 

55. Pu.—Com. V. Wilson, .30 l*a Su¬ 
per. 26, 31. 

50. Ala.—Nelson v. State, 62 So. 
180, 101, 3 82 Ala. 440, 4.''.7. 

67. U.S.—Virginia v. I>e Hart, C.C. 
Va., 119 F. 626, 628. 

68. N.Y.—Chamberlain v. Boiler, 18 
N.Y. 115, 117. 

60. Tenn.—State v. Freeman. 61 S. 

W.2d 450, citing Corpna Juris. 

00. Mo.—Day v. National Bond & 
Investment Co., App., 99 S.W.2d 
117, 119. 

N.Y.—Richardson v. Crandall, 48 N. 

T. 348. 361. 

11 C.J. p 1226 note 29. 


81. N.Y. — Biirrall v. Aeker, 23 
Wend. 606. 608, 35 Am.D. 582. 

62. N.Y —^Riehardson v. Crandall, 
48 N.Y. 348, 361. 

63. Iowa.— Buck v. Hawley, 105 N. 
W. 688, 680. 129 Iowa 406. 

64. N.Y.—Rjehardson v. Crandall, 
48 N.Y. 348, 361. 

65. U.S —City of Be<'kley v. Moran, 
C.C.AW.Va.. 61 F.2d 236, 241, cit¬ 
ing Corpus Juris. 

60. I’a.—Com. v. Wilson, 30 I‘a.Su- 
per. 26. 31. 

67. Anz.—Yuma County v. Wisener, 
46 P.2d 115, 117, 45 Anz. 475, 99 
A.UR. 642. 

Idaho.—Haffner v. U. S. Fidelity & 
Guaranty Co., 207 Pa. 73 6, 717, 35 
Idaho 517. 

Md.—State v. Fowler, 42 A. 201, 203, 
88 Md. 601, 71 Am.S.R. 452, 42 L. 
R.A. 849. 


11 C.J. p 1226 note 13 [a]—67 C.J. 
p 255 notes 8-10. 

68. Ind.Y.—Tye v. Manley, 104 S.W. 
636, 638, 7 Ind.T. 332. 

69. I’a.—Berks County v. Reading 
City Pass. Ky. Co., 31 A. 474, 475. 
167 Pa. 102. 

70. N.C.—Tate v. Southard, 10 N.C. 
119, 14 Am.D. 578. 

71. Ala.—Nelson v. State. 62 So. 
189. 191, 182 Ala. 449. 

72. U.S.—U. S. V. La Coste. C.C. 
Maas.. 26 F.Ca8.No.l6.648. 

Conn.—Johnson v. Town of Norwich, 
29 Conn. 407, 408. 

N.C.—-State v. Melton, 44 N.C. 49, 50 
—State v. Dempsey, 31 N.C. 384, 
388—State v. Watters, 25 N.C. 466, 
457. 

S.C.—Davenport v. Caldwell. 10 S.C. 
317, 341. 351—State v. Davis, 18 
S.C.L.. 558, 659. 
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COLOR OR COLOUR—COLORABLE 


even {generally has been lichl to mean having color, 
descriptive of an existing quality or condition as 
distinct from its origin or method of production.'^^ 
In particular connections, Ihe term lias been held to 
refer to the foiinrlation character of a fabric, the 
warp and the filling threads alone, and not to the 
figures thereon,^4 and to include any artificially 
produced changes in natural color even if the 
change results in a removal of the color.^C 

Kthnologically, of some color other than white; 
specifically applied to nc'groes or jicrsons having ne¬ 
gro blood, as a “colored man,” the “ ‘color(‘d’ jieo- 
ple;” having a dark or black color of the skin; 
l)lack or mulatto; specifically, in the United States, 
belonging wholly or jiartly to the African race; 
having or partaking of the color of the negro; of a 
dark-skinned or non-Caucasian race; of African de¬ 
scent, wholly or in ])art; originally the epithet was 
applied only to those of mixed blood, making three 
classes of inhabit ants—while, black, and colored;'^® 
and in this sense, the term has been held equivalent 
to “negro*,”7'^ and has been com]»ared with “white,” 
“black,” and “rnulatlo.”78 

Colored person. The term is not a phrase of art, 
having any peculiar or technical significatioiU^ 
which the courts are bound judicially to know.80 
It has been ajqdied to Africans^i or their descend¬ 
ants, mixed or unmixed ;8- black peoj)le,88 persons 
of African descent or negro blood persons of 
the negro race;85 persons who have any j)erce])lible 


admixture of African blood persons having an 
admixture of negro blood; or negrroes or persons 
having any appreciable mixture of African blood ;8'^ 
persons of negro blood, pure or mixed ;88 persons 
wholly or in ]airt of negro blood, or having any 
aj)preciable admixture thert‘of;89 persons having 
negro blood in their veins persons of mixed 
blood and s])ecilically to those having one fourth 
or more colored blood in their veins.®- “Colored 
person” has been held equivalent to “black person,” 
see Black 11 C.J.S. p H.TJ note 41, has been held syn¬ 
onymous with “negro,”®3 compared with 

and distinguished from the latter term.®4 

For specific us(*s of the term see the i)articular ti¬ 
tles throughout this work as indicated in the De¬ 
scriptive Word Index sub verbo Negroes. 

Other phrases: “(Colored child,”®*'* “colored chil- 
dren,”®8 “colored cotton cloth,”®'' “colored men,”®® 
“colored race,”®® “colored thread,”^ “dark-colored,” 
and “light-colored;”- and also in the present par 
ticipial form “artificial coloring matter” sec Artifi¬ 
cial () C.J.S. p 778 note 87. 

COLORABLE. That which has or gives color; that 
which is in api3(*arance only, and not in reality, 
what it pur])orts to be,® hence counterfeit, feigned, 
having the a]>pearance of truth.^ 

Colorable title. That which has the aj)pearance 
of title but is not title, a title in appearance, but 


73. IT..S—Davi.son v. U. S., 2 (-ust. 
App. 78, 70. 

74. TTR.-^IT S. V. Itiisch. C.C.N.Y.. 
IGO K 279. 280. 

75. U.S.—T..rxinKton Mill & Elovutfir 
Co. V. U. S.. Mo., 202 F. 615, 022. 
121 C.C.A. 15. 

76. La.—Stat(" v. Treadaway, 52 So. 
500, 501. 126 I-a. 300. 139 Am.S.R. 
514, 20 Anii.C^as 1297, quotirifj Cen¬ 
tury D., Standard D. and Web¬ 
ster D. 

77. (''onn.—.Tohnson v. Norwich, 29 
Conn. 407, 408. 

N..T - Pierre v. ITnlon Dial. School 
Trustees, 4 6 N.J.Law 76, 79. 

Okl.— Collins v. Oklahoma State Ho.s- 
pital, 181 P. 946. 949, 76 Okl. 229. 
7 A.L.R. 895. 

78. Ohio.—Gray v. State, 4 Ohio 353, 
354. 

79. Conn.—Johnson v. Norwich, 29 
Conn. 407, 408. 

80. Tex.—Pauska v. Daus, 31 Tex. 
67. 74. 

81. Iowa.—Clark v. Muscatine School 
Directors, 24 Iowa 266, 275. 

88. Ohio.—Van Camp v. Logman Bd. 

of Education, 9 Ohio St. 406. 411. 

11 C.J. p 1224 note 94. 


83. Ohio—Van Cnmp v. l..o»?an, Bd. 
f>r Education, supra. 

84. Black L.D. 

85. N.J.—State v. Union Disl. School 
Trustees, 46 N.J.Law 76. 79. 

86. Ohio.--Van Camp v. Logran Bd. 
of Education. 9 Ohio St 406, 412. 

87. La.—Lee v. New Orleans Great 
Northern R. Co., 51 So. 182, 183, 
125 Ln. 236. 238. 

88. IjU—S tale v. Treadaway, 52 So. 
500, 502. 126 La. 300. 139 Am.S.R. 
514, 20 Ann.Cas. 1297. 

89. Ky.—Theophanis v. Theophanis, 
51 S.W.2d 957, 958, 244 Ky. 689. 

90. La.—State v. Treadaway, 52 So. 
500, 602, 126 La. 300, 139 Am.S R. 
514, 20 Ann.Cas. 1297. 

91. N.C.—Hopkins v. Bowers, 16 S. 
E. 1, 111 N.C. 175, 178. 

92. Va.—Moon v. Children’s Home 
Soc., 72 S.E. 707. 708, 112 Va. 737, 
38 L.R.A.,N.S.. 418. 

11 C.J. p 1225 note 3. 

93^ N.Y.—Uidgrway v. Cockburn, 296 
N.Y.S. 936, 940. 163 Misc. 511. 

Va.—Jones V. Commonwealth, 80 Va. 
638, 544. 


94. Ln—State v. Treadaway, 52 So. 
500. 502, 126 La. 300, 305, 323, 139 
Am SR. 514, 20 Ann.Cas. 1297. 

11 C.J p 1224 note 96 fal 

95. S.C.—Davenport v. Caldwell, 10 
S.C. 317, 341, 351. 

96. Ky—Mullins v. Belcher, 134 S. 
W. 1151. 1152, 142 Ky. 673, Ann. 
Cas.19121) 456. 

97. U S.—IT. S V. Rusch, C C.N.Y., 
160 F. 279, 280. 

96. Tex.—Pauska v. Daus, 31 Tex. 
67. 74. 

99. Iowa —Clark v. Muscatine School 
l)ire<*lors, 24 Iowa 266, 275. 
“African” synonymous see African 2 
CJ.S. p 1008 note 45. 

“White race” contradletiniraiBhed 
Miss. — Rice V. Gonn Lum, 104 So. 

105, 107, 139 Miss. 760. 

1. U.S—U. S. V. Rusch, C.C.N.Y.. 
160 F. 279, 280. 

8. Ohio.—Van Camp v. Logman Bd. 
of Education, 9 Ohio St. 406, 411. 

3. Black L.D. 

N.Y.—See Adams v. Koehler, 121 N. 
Y.S. 390. 392, 136 App.Div. 623. 

4. Colo. — Ellis V. Jones, 216 P. 257, 
. 258, 73 Colo. 516. 
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IS C.J.S. 


not in fact;® a conveyance purporting to convey 
title but which may not convey true title on ac¬ 
count of a defective mode of conveyance or want 
of title in the grantor.® 

Of/irr phrases: “Colorable adverse claim” sec 
Claim ]4 C.J.S. p 1187 note 56, “colorable altera¬ 
tion,” SCO the C.J.S. titles Copyright & Literary 
Property § 94, also 33 C..T. p 1115 note 52, and 11 C. 
J. p 1223 note 72, and Patents § 290, also 48 C.J. p 
298 note 54-p 299 note 66, “colorable assignment,”^ 
“colorable cause” see Cause 14 C.J.S. p 48 note 45, 
“colorable claim” see Claim 14 C.J.S. p 1188 note 
57, and Bankruptcy § 270, “colorable deviation” see 
the C.J.S. title Patents § 299, also 48 C.J. p 310 note 
90-p 313 note 30, “colorable imitation” see the C.J.S. 
title Trade-Marks, Trade-Names, and Unfair Com¬ 
petition § 67, also 63 C.J. p 371 note 19-p 373 note 
35, “colorable invocation of jurisdiction,”^ “color¬ 
able only,”® “colorable pleading” see the C.J.S. 
title Pleading § 165, also 49 C.J. p 292 note 81-p 293 
note 92, “colorable transaction,”!® “colorable trans¬ 
fer” see Chattel Mortgages § 209, “deed . . . was 
merely colorable,”!! “merely colornble,”!^ and 
“transaction . . . colorable merely.”!® 

COLORABLY. Defined in the Century Dictionary 
as plausibly or speciously.!4 

Phrase: “‘Colorably' different.”!® 


COLORADO. Spanish, literally, or primarily, col¬ 
ored, rod, or ruddy; and secondarily, specious,!® 
hence in Spanish law, “apparent,” as “titulo Colora¬ 
do,” colored (or as we should say “color of”) ti¬ 
tle.!^ In h^nglish, derived, no doubt, from the 
primary Spanish meaning, it is the name of one 
of the United States of America, being the twenty- 
fifth state admitted into the Union.!® 

COLORATION. The act or practice of coloring, or 
the state of being colored.!® 

Phrases: “Artificial coloration” sec Artificial 6 
C.J.S. p 778 note 86, and “free from coloration.”®® 

COLORE OFFICII. Latin, literally “By color of 
office.”®! The phrase is used to designate acts done 
which are entirely outside or beyond the authority 
conferred by the office;®® has been defined as a 
term describing an act done, not only by an officer 
professing to act as such, but also under color of 
authority to act in and about the particular matter 
in connection with which it was done;®® acts done 
of such a nature that official position does not au¬ 
thorize the doing of such acts although they are 
done in a form that purports they are done by rea¬ 
son of official duty and by virtue of his office.®^ 

Distinguished from: “Virtute officii.”®® 


5ii Ark.—Nunn v. Lynch, 115 S.W. 
926, 928, 89 Ark. 41, 16 Ann.Cas. 
852. 

N.C.—Dickens v. Barnes, 79 N.C. 490, 
491. 

6. N.C.—Dorman v. Goodman. 196 S. 
K. 352, 356. 213 N.C. 406. 

See also errinerally Adverse Posses- 
Fion §S 60-69. 

7. N.Y.—Adams v. Koehler, 121 N. 
Y.S. 390, 392, 136 App.Dlv. 623— 
Century Holding Co. v. Eblin^ 
Krrwinp Co., 162 N.Y.S. 1061, 1065, 
9S Mi.sc. 226. 

8. Ala.—Broom v. Doufirlass, 57 So. 
860. 864. 175 Ala. 368, 44 L.H.A.. 
N.S.. 161. Anii.Ca.s.l9]4C 1155—Ho¬ 
tel Supply Co. V. Held, 80 So. 137, 
138, 16 Ala.App. 563. 

9. U.S.—In re Western Rope* & Mfg. 
Co.. C.C.A.Okl., 298 F. 926. 927. 

10. Phrase definad 

A colorable transaction Is one pre- 
sentinf? an appearance which does 
not corrsspond with the reality, and, 
In the sense ordinarily contended for, 
an appearance intended to conceal or 
to deceive.—Osborn v. Osborn. 172 P. 
23. 24, 102 Kan. 890. 

11. “Not really Intended as a deed’* 

Colo.—Ellis V. JonoB. 216 P. 267, 258, 
73 Colo. 616. 

18. Colo.—Ellis V. Jones, supra-- 
Phillips V. Phillips. 71 P. 368, 364, 


365, 30 Colo. 616—Smith v. Smith, 
46 P. 128. 131, 22 Colo. 480. 34 L.R. 
A. 49. 6a Am.S.R. 142. 

13. Colo.—Phillips V. Phillips, 71 P. 
363, 364, 365. 30 Colo. 616—Smith 
V. Smith. 46 P. 128, 131, 22 Colo. 
480, 34 L.K.A. 49, 65 Am.S.R. 142. 

14. U.S.—See American Foundry & 
Mfe- Uo. V. Josam Mfg. Co., C.C.A. 
Mo., 79 F.2d 116, 117. 

15. U.S.—American Foundry & Mfg. 
Co. V. Josam Mfg. Co., supra. 

16. Vel.i7:qiiez Spanish-Enplish D. 

17. E.scriche Dicclonario. 

18. Douvier L.D. 

History and government 

“The territory of which it is com¬ 
posed was ceded by the treaties with 
France in 1803, and Mexico in 1848. 
Tlie enabling act was approved 
March 3, 1875, and the state was 
llnally admitted August 1, 1876. The 
Constitution was adopted in Conven¬ 
tion March 14, 1876, and ratified July 
1. 1876. It wa.s amended in 1902. 
January 22, 1913, article XXI was 
added to the Constitution providing 
for recall from office of public offi¬ 
cials. and section 1, article VI, 
amended by providing for the recall 
of decisions and section 6. article 
XX, amended by giving home rule 
to cities and towns.**—Bouvier L.D. 

19. Pa.—McCann v. Commonwealth. 
48 A. 470, 471, 198 Pa. 509. 

238 


20. U.S.—Plumley v. Commonwealth 
of Massachusetts, Ma.ss., 15 S Ct. 
154, 156, 155 U.S. 461, 39 L.Ed. 223. 

21. Black L.D. 

22. Idaho.—Federal R«%«er\'e Bank 
of San Francisco v. Smith, 244 P. 
1102, 1104, 42 Idaho 224—Tlaffner 
V. United States Fidelity & Guar¬ 
anty Co.. 207 P. 716, 717, 36 Idaho 
617. 

2& U.S.—City of Berkley v. Moran. 

C.C.A.W.Va., 61 F.2d 238, 241. 

S.C.—Brooks v. U. S. Fidelity & 
Guaranty Co., 159 S.E. 488, 489, 161 
S.C. 66. 

84b Ga.—Citizens' Bank of Colquitt 
V. American Surety Co. of New 
York, 164 S.E. 817, 821, 174 Ga. 
862—Jones v. Reed, App., 197 S.E. 
666, 669—Richards v. American 

Surety Co. of New York, 171 S.E. 
924, 48 Ga.App. 102—Roliertson v. 
Smith, 85 S.E. 991, 16 Ga.App. 767, 
769. 

Similarly expressed 

"Acts of such a nature that the 
office gives no authority to do them." 
Ariz.—Yuma County v. Wisener, 46 
P.2d 116. 117, 45 Arlz. 475. 99 A.L. 
R. 642. 

N.M.—State v. Roy. 68 P.2d 162, 165, 
41 N.M. 308. 

Tex.—Miller v. Foard County, Civ. 

App.. 59 S.W.2d 277, 280. 

25» U.S.—Bassinger v. U. 8. Fidelity 
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C0LPICE8-C0MB 


OOLPIGES. Young poles, which, bciing cut down, 
are made levers or lifters.26 

OOLPIKDACH. In old Scotch law, a young beast 
or cow, of the age of one or two years; in later 
times called a “cowdash.”27 

OOUPOBTAGB. The sending forth of persons to 
labor for the spread of the gospel by distributing re¬ 
ligious books and tracts.^ ^ 

COLPOBTEUB. A hawker; specifically, onfe who 
distributes or sells religious tracts or books; one 
who travels for the sale and distribution of religious 
tracts and books; a hawker and peddler, especially 
in modern usage, a peddler of religious books; a 
person employed by a Bible or tract society, or 
the like, to distribute gratuitously or to sell at low 
rates Bibles and various other religious publica- 
tions.29 

COLT. An animal of the horse species, whether 
male or female, not more than four years old.^® 
While well understood to be one of the equine spe¬ 
cies for which "horse” is the generic term,^^ it has 
been held in a particular connection that an animal 
ceases to be a colt and becomes a horse when it is 
old enough to be worked, and is bought and raised 
therefor.32 "Colt” has been held to be included 
within the phrase "horse, mare, gelding,”^3 and has 
been distinguished from "horse.”34 
Phrase: "One gray horse colt.”35 

COLUMBIA. See the C.J.S. title District of Co¬ 
lumbia § 1, also 18 C.J. p 1354 notes 1, 2. 

COLUMN. Defined in the Century Dictionary as 
a pillar, a solid body of greater length than thick¬ 
ness, standing upright, and generally serving as a 
support to something resting on its top; also one 
of the tyjiographical divisions of printed matter in 
two or more vertical rows of lines; also the con¬ 


tents of or the matter printed in such a column, es¬ 
pecially in a newspaper. In a particular connection, 
it has been held that a column is thirteen ems 
wide, which means two and one-sixth inches.®® 

Phrase: "Column footings.”®^ 

COLUSION. In Spanish law, as defined by Es- 
crichc, a secret and fraudulent agreement between 
two or more persons to the prejudice of a third. 

COM. It has been said that the prefix "coin” 
means together, and that it a))pears as "col,” an as 
similated form, in the word "collision.”®® 

As a well understood abbreviation of the word 
"company,” see Abbreviations, 1 C J.S. p 276 note 5. 

Phrase: "Sturges & Com.”®® 

COMADBE. In Spanish law, according to Es- 
criche, a godmother, the relationship of whom with 
both the child and its father is sufficient, under ec¬ 
clesiastical law, to preclude marriage with either. 

COMAKEB. See Bills and Notes § 37 d, e. 

COMANDANTE GENEBAL DE LA PBOVINCIA. 

In Spanish law, as stated in Escriche Diccionario, 
the military authority of a province, clothed also 
with administrative and even quasi judicial pow¬ 
ers. 

COMANDITA. In Spanish law, according to Es- 
crichc, a partnership to which one or more partners 
contribute money and the rest labor. 

COMANDITABIC. A special partner.^® 

COMB. Defined in the Century Dictionary as 
meaning to card, as wool. 

Combed silk, A raw silk which has been combed 
or carded, even though the process of preparing it 
for manufacture has been arrested.^^ 


& Guaranty Co., C.C.A.Neb., 58 F.2d 
673, 574. 

Idaho.—Federal Reserve Bank of San 
Francisco v. Smith, 244 P. 1102, 
1104, 42 Idaho 224—HalTner v. 

United States Fidelity & Guaranty 
Co., 207 P. 716, 717, 35 Idaho 517. 
S.C.—Brooks v. U. S. Fidelity & 
Guaranty Co., 159 S.E. 488, 489, 161 
S.C. 66. 

Tex.—Miller v. Foard County, Civ. 

App., 59 8.W.2d 277, 280. 

OB. Black L..D. 

27. Black L..D. 

28. N.Y.—In re McCormick, 99 N.E. 
177, 206 N.Y. 100, 101, 102. 

29. Ark.—Cook v. City of Harrison, 
21 S.W.2d 966, 967, 180 Ark. 646. 


Wis.—Fuller’s Will, 44 N.W. 304, 305, 
75 Wis. 431, 436, quoting Century 
D., Cyclopedic D., Imperial D., 
Webster 1)., and Worcester D. 

11 C.J. p 1228 notes 48-54. 

80. Black I..D. 

31. Tex.—Pullen v. State, 11 Tex. 
App. 89, 91. 

32. Kan.—Mallory v. Berry, 16 Kan. 
293, 295. 

33. Idaho.—State v. Williams, 86 P. 
53, 56, 12 Idaho 483. 

34. Kan.—Mallory v. Berry, 16 Kan. 
293, 296. 

36. Idaho.—State v. Williams, 86 P. 
63, 66, 12 Idaho 483. 
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38. Fla.—Ilodd v. McColakey, 120 So. 
315, 97 Fla, 176. 

37. N.Y.—^Kinney v. Massachu.sett8 
Bondingr & Insurance Co., 206 N.Y. 
S. 163, 167, 210 App.DJv. 285—Kin¬ 
ney V. Massachusetts Bonding & 
Ins. Co., 176 N.yS. 398. 406. 

38. U.S.—National Fire Ins. Co. of 
Hartford, Conn. v. Elliott, C.C.A. 
Mo., 7 F.2d 622, 526. 42 A.L.R. 1121. 

39. ‘‘Btnrerea fe Oo.” •goivolant 

Ill.—Keith V. SturKes. 61 Ill. 142, 143. 

40. Porto Ric-o.—Cerecedo v. Calder¬ 
on. 6 Portd Rico Fed. 620, 621. 

41. U.S.—Fawcett v. U. S.. C.C.N.Y., 
146 F. 83. 

11 C.J. p 1228 note 71 [a]. 



COMB--COMBINATION 


15 C.J.S. 


Combing wool ''Combinjr wool,” as distinguish¬ 
ed from the short staple wool suitable for carding, 
refers to wool of longer staple which goes into an¬ 
other i)rocess known as combing for making worst¬ 
ed cloths.42 Tn the trade, "combing wool” is con¬ 
trasted with "clothing wool.”^3 

GOMBABONES. In old English law, fellow-bar¬ 
ons, or fellow-citizens.44 

COMBAT. A well-understood term, not unusual in 
ever>’day life,'*^ defined in the Century Dictionary 
as nieaning a fight; also a battle, a duel, a forcible 
encounter between two or more persons.^® 

Mutual combat. One into which both parties en¬ 
ter willingly or in w’hich two persons, upon a 
sudden quarrel, and in hot blood, mutually fight up¬ 
on equal terms.'*^ The term imjilies a common in¬ 
tent to fight,'*** but not necessarily an exchange of 
blows.*'»« 

As reducing homicide to manslaughter see the 
C.J.S. title Homicide § 48, also 29 C.J. p ll.'iS note 
19-p 1340 note :}(). 

COMBATANT. One who combats; a fighter.'^l 

COMB ATE JUDICIAL. In Sjianish law, according 
to Ksei’iche, the equivalent of trial by battle or com¬ 
bat which was once in vogue as regards both civil 
and criminal matters. 

COMBATEBB.£, A valley or piece of low ground 
between two hills.*'*- 

COMBE. A small or narrow valley.**** 

COMBINATION. The term is used in several dif¬ 
ferent senses. Of itself it means no more than co¬ 


operation—a union of effort;**^ a mere meeting of 
the minds of two or more persons to accomplish a 
common purpose;**® an agreement between two or 
more persons;**® an alliance, association, coalition, 
confederacy, or union of p(*raons for certain pur¬ 
poses; and necessarily involves two or more per¬ 
sons.*'*'^ 

In penal parlance, it has been said that the word 
is not yet i)ossessed of an accurate legal meaning, 
its place in the terminology of criminal law being 
of recent use.**® 

In chemical parlance, a combination, in the gen¬ 
eral understanding, is necessarily something coin- 
])osed of more than one component element, and not 
applicable to a natural product; and, so used, it is 
equivalent io "compound.”***•* 

As an element of Conspiracy see the C.J.R. title 
(k)nspiracy § 2, also 12 C.J. p 544 note 27, and 
as employed in the law of monopolies sec the C.J.S. 
title Monopolies § 1, also 41 C.J. ]) S4 note JO, and 
§ 2, also 41 C.J. p 80 notes 55, 56, and in patent 
law see the C.J.S. title Patents § 08, also 48 C.J. p 
81 note 07-p 86 note 92, g 249, also 48 C.J. p 2(i6 
note 52 [a] (6), and § 301, also 48 C.J. p 313 note 
31-p 317 note 59. 

Combination spring and lever scale. A scale hav¬ 
ing both sju'ing and lc*ver united in its mechanism.®** 

Other phrases: “(hmibination in restraint of bid¬ 
ding*’ see Auctions and Auctioneers § 7 e (7), “com¬ 
bination in restraint of trade” see the C.J.S. title 
Monopolies g 18, also 41 C.J. ]> 103 notes 68, 75, 
and "combination of influential personsalso, 
adjectively, "combination car” see the C.J.R. title 
Kailroads g 1, also 11 C.J. p 12.30 note 98, "com¬ 
bination pool” see the C.J.S. title Gaming § 1, also 


Set* also Carelied Silk, 3 2 C.J.S p 1142 
nole.s S7. SS. 

42. U S -U. S. V. Stone & Downer 
Co.. Ct.Cusl.App. 47 S.Ct. 616, 621. 
274 U.S 225. 

Similarly ezpresBed 

“A JonK-.staple(l won], u.su.'tU^ 
combed, emplo>ed in the inanufae- 
ture of worsted.s.’’—Black D D.. cit¬ 
ing Stone & Downer Co. v. V S. 12 
Ct.Cusl.App. 62. 63—IT. S. v. Sltnie At 
Downer Co., 3 2 Ct.Cust.App. ,').'i7. 

43. U.S.—IT. S. V. Stone At Downer 
Co., 12 Ct.Cu.sl.App. 557. 

44. Black D.D. 

Applied In Claane Ports 

The citizens or freemen of the 
Cinque Ports w'ere anciently called 
“barons:” the term "combarones" 
was used in this sense in a grant of 
Henry III to the barons of the port 
of Fevresham.—Black D.D. 


45. S.C.—Stale v. Way, 17 S.D. 39, 
41, S C. 333. 

46. Black D.D. 

47. Ky—Norton v. Commonwealth, 
244 S.W. 310, 313, 196 Ky. 90. 

aiis.s —Aldridge v. State, 59 Miss. 
250, 255. 

N M —State v. Moss, 172 P. 199, 24 
N M. 59. 

43. Ky.—Wilson v. Commonwealth. 
63 SW. 73S. 739, 23 Ky.L R. 743 

49. Oa.— Tate v. State, 46 Ga. 148, 
158. 

50. Ga.—Findley v. Slate, 64 S.E. 
3 06. 3 08, 3 2.5 Ga. 683. 

Bl. Me.—French v. Sangerville, 55 
Me. 69. 75. quoting Worcester D. 
5A Black D.D., citing Kennett Gloss. 

53. Black D.D. 

54. ir.s— U. S. V. MacAndrews & 
Forbes Co.. C.C.N.Y., 149 F. 823. 
831. 


BB. U.S.—U. S. V. American Column 
& Dumber Co., D.C.Tcnn., 263 F. 
147. 151. 

B6. U.S.—In re Grice, C.C.Tex., 79 

P. 627. 642. 

57. IT.S.—Brownsville Glass Co. v. 
Appert GJa.ss Co., C C.Pn., 336 F. 
240. 24.5. 

N.Y.—People v. Sowma, 299 N.Y.S. 
523. .529 252 App.DIv. 43 3—Watson 
V. Harlem & New York Nav. Co., 
62 Ilow.Pr. 348, 363. 

56. U.S.—IT. S. v. MacAndrews & 
Forbes Co., C.C.N.Y., 149 F. 823, 
831. 

59. IT.S.—Mont icelll Bros. v. U. S.. 
8 Ct.Cusl.App. 21, 24. 

60ii U.S.—Standard Computing Scale 
Co. V. Farrell, D.C.N.Y., 242 F. 87. 

61. Tex.—Myers v. Slate, Cr., 177 
S.W. 1167, 1169. 
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15 C.J.S. 


COMBINATION—COMBVSTIO 


27 C.J. p 975 noirs 52-58, and 11 C.J. p J230 note 1, 
‘‘combination stakes” see Gaminp § ], also 27 C.J. 
p 975 notes 53-58, and “combination tub.”®^ 

COMBINE. 

As a Noun 

A combination, contract, understand in?;, or agree¬ 
ment, expressed or implied, between two or more 
persons, corporations, or firms and assoeialions of 
}>ersons which, in a legal sense, must have as a con¬ 
stituent element either a violation of i)ublie policy 
in that it tends to create a nioiio])oly or is in re¬ 
straint of trade, or that it involves a d(‘l(‘gation and 
abandonnH*nt of corporate poAvers and is inimical 
to the public welfare.®® 

As a Verb 

-Present Tense. To coalesce, join together, or 

unite, and held synonymous Avith, or belonging to 
the same class as, “absorb,” “amalgamate,” “blend,” 
“centralize,” “coalc.sce,” “coiiS(didate,” “fuse,” “im- 
body,” “impregnate,” “inc.ori)orale,” “lump togeth¬ 
er,” “melt, into one,” “merge,” “put together,” “re- 
inibody,” and “unite;”®'* and also equivalent to the 
phrase “form a trust.”®® 

Phrase: “Combine, unite, conf(*derate, conspire 
and bind themselves by agreement.”®® 

-Combined. The past tense means to be joined 

in friendship or in design, or to be united;®" and 
has been distinguished from “ada])led” see Adai»t 
1 C.d.S. p 3152 note 10. 

Phrases- “Combined carbon,”®® and “combined 
drainage.”®^ 

COMBUST. hVom the Latin “comburero,” and de¬ 
fined as meaning Avliolly to burn or consume; to 
ruin or destroy. Now seldom used except in the 


past partici])le, “combusted,” derived from the past 
participle, “combust us,” of the Latin verb.*^® 

Combusted gases. An etymologically correct defi¬ 
nition of the Avords “combusted gases” has been said 
to be gases in Avhich all the combustible elements 
have been destroyed,'^*^ hut it has been said that as 
the art uses the t(‘nn, “combusted gases” means 
gases completely burned as far as it is possible un¬ 
der the conditions in Avhich the combustion was tak¬ 
ing place."® 

COMBUSTIBLE. 

As a Noun 

Defined in ihe Century Dictionary as a substance 
that will take fire and burn. 

“Combustibles,” as related to fires on or near a 
railroad right of Avay and liability for injury to 
persons or projKTty therefrom, see the C.J.R. title 
Railroads §§ 494, 503 , 502, also 51 C.J. p 1159 note 
53-p 1162 note 78, p 1377 note .38-p 1179 note 63. 

As an Adjective 

Cai)ablc of undergoing com])ustion, apt to catch 
fire, inflammable, or capable of burning, capable of 
taking lire and burning."® It has been said that 
the Avord is broad enough to include articles likely 
to be dangerous to life or property because of their 
liability if ignited to cause a conflagration, such as 
ordinary materials for mattress stufiing, and not to 
be restricted to such articles as gun])owder and fire- 
AAwks.'^'* 

Phrases: “Combustible or dangerous materi- 
als,”’'® and “gunpowder, fireworks, and other dan¬ 
gerous and combustible articles.”"^® 

COMBUSTIO. Latin, literally a burning, or con¬ 
suming.’^'^ In old Phiglish law, the punishment o^’ 
burning, inflicted upon a])ostates and others.*^® 


ea, N.y.—«uliin v. rity of New 
York. 229 N.Y.S. fi28, 629, 132 Misc. 
426. 

63. Misp'Yazoo & M. V. R. Co. v. 
S<*ar]cs, 37 So. 939. 912, 943, 85 
Mi.ss. 520. 68 I...R.A. 715. 

64. N.Y.—AA'at.son v Harlem & New 
York Nav. Co.. 52 How Pr. 348, 353, 
quoliru; Uoael Thesaurus and Wor¬ 
cester D. 

65. Miss.—Yazoo & M. V. R. Co. v. 
Searles, 37 So. 939. 945. 85 Miss. 
520, 536, 68 L.R.A. 715. 

66 . N.J.—State v. Nugent, 71 A. 485. 
486, 77 N.J.Law 84. 

67. N.Y.—Watson v. Harlem & New 
York Nav. Co., 52 How.I*r. 348, 
353, quoting Worcester D. 

08. Xetallnrglcal term 

“As used in the metallurgy of Iron 

15 C.J.S.-10 


. 111(1 steel, carbon in union W'ith some 
one or more metallic constituents in 
the iron alloy, for instance, iron ear- 
hide or the douhle carbub* of Iron 
and chromium.*'—I*ittsburgh Iron & 
Steel Foundries Co v Scaman- 
Sleeth Co., C.C.A.Pa., 248 F. 705, 707. 

69. Ill.—People v. Mineral Marsh 
Drain. Distr. Com’rs, 62 N.E. 225, 
228. 193 HI. 428, 434. 

^'Individual drainage*’ dletlngnlshed 
111.—Klinger v. Pi'ople, 22 N.E. 600, 
601. 130 Til. 509, 513. 

See also the C.J.S. titb* Drains § 49, 
and 19 C.J. p 703 notes 22-26. 

TO. i:.S.—Hayes v. Surface Combus¬ 
tion Corporation, D C.N Y., 18 F. 
Supp. 871. 877. citing Oxford Eng¬ 
lish D. 

71. U.S.—Hayes v. Surface Combus- 
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lion Corporation, D.C N.Y., 18 P. 
Supp. 871, 877. 

72. IT.S—Hayes v. Surface Comliu.s- 
tion Corporation, C.C.A.N Y., 96 F. 
2d 61, 64. 

73. Kan —TIebrlce v. Hawley. 211 P. 

129, 131. 112 Kan. 398, quoting 

Webster New Int. D. 

Mass—Commonwealth v. Slocomb, 
157 N.E. 350. 352, 260 Mass. 288. 

74. N.J.—Neumann \ Hoboken, 82 
A. 611. 512, 82 NJHaw 275. 

76. Ont.—Rex v. McGregor, 4 Ont.L. 
198, 202. 

76. N.J.—Neumann v. Hoboken, 82 
A. 511, 512. 82 N.J.Law 27B. 

77. Adams Gloss. 

78. Burrlll L.D. 



C0MBU8TI0—C0ME 


15 C.J.S. 


Comhiistio domorum. In old English law, the 
buriuTig of houses; house burning. A term former¬ 
ly used to denote the crime, of arson.79 

Combusiio pccufticc. Literally “burning of mon¬ 
ey.” The ancient way of trying mixed and corrupt 
money paid into the exchequer, by melting it 
down.®® 

COMBUSTION. 

As a Noun 

Defined in the Century Dictionary as the action 
of fire on inflammable material. The term has been 
compared with “fire.”®^ 

Slow combustion. Applied to gas engines the 
term is used to describe the mode of operation of 
the “constant pressure engine,” also called “non- 
explosion.”®2 

Spontaneous combustion. The ignition of a body 
by the internal development of heat without the 
action of on external agent.®® The phrase has been 
distinguished from “firc.”®^ 

Another phrase: “Spontaneous combustion or 
other natural causes inherent in the goods.”®® 

As an Adjective 

Combustion chamber. Defined in the Standard 
Dictionary as the space in a boiler above the burn¬ 


ing coal where the gases combine before passing 
through the tubes; a mechanical term, well-under¬ 
stood in the vocabulary of industrial arts, and nec¬ 
essarily implying an inclosed space in which the 
gases of combustion may be confined.®® 

COMB. Defined by Webster as to move toward or 
into; to approach; also to accrue.®'^ In the third 
person singular, “comes” is a term used in pleading 
to indicate defendant’s presence in court, and has 
been defined as meaning to present one’s self or to 
appear in court.®® 

Comes and defends. A phrase of great antiquity 
in pleading, and hitherto always used at the com¬ 
mencement of a defendant’s pleas and demurrers to 
the declaration, the word “comes” very appropriate¬ 
ly and significantly expressing his appearance.®® 

Come to land. In old English law, to acquire 
land; to obtain possession under a title.®® 

Other phrases: “Come at once,”®i “come by the 
father” and “come by the mother,”®® “come in,”®® 
“come into,”®* “come into his custody or posses¬ 
sion,”®® “come into the state,”®® “come to reside,”®*^ 
“come to the intestate from the part of his . . . 
[or her] father,”®® “come to time,”®® “come up to 
the guaranteed analysis,and “may come in;”^ 
also “comes not,”® and “'comes’ not, but makes a 
default,”* and also, in its participial form, “coming 


79. Burrlll L.D., citing 4 BlackBtone 
Comm, p 373. 
aa Black L..D. 

81. Not intorchangoalilo 

“Plre 1 h always caused by combus¬ 
tion. but combustion docs not always 
cause flre.’'—Western Woolen Mill 
Co. V. Northern Assurance Co. of 
London, Kan., 139 F. 637, 639, 72 C. 
C.A. 1. 

88. TT.S.—Columbia Motor Car Co. 
V. Duerr, N.Y., 184 F 893, 904, 107 
C.C.A. 216. 

83. Kan.—Sun Insurance Office v. 
Western Woolen-Mill Co., 82 P. 
613, 619, 72 Kan. 41, quoting: Cen¬ 
tury D. 

84. May, but need not, be *<are** 

"The word *Bporitaneous’ refers to 
the origin of the combustion. It | 
means the internal development of 
heat without the action of an ex¬ 
ternal agent. Combustion, or spon¬ 
taneous combustion, may become so 
rapid as to produce Are; but. until it 
does so, combustion cannot be said 
to be Are."—^Western Woolen Mill 
Co. V. Northern Assurance Co. of 
London. Kan., 139 F. 637, 639. 72 C.C. 
A. 1. 

86. Neb.—Hickman Chemical Co. v. 
Chicago & N. W. By. Co., 186 N.W. 
444, 446, 107 Neb. 268. 


86. U.S.—Bryce Bros. Co. v. Nation¬ 
al Gla.ss Co., Pa., 116 F. 186, 190, 
63 C.C.A. 611. • 

87. Idaho.—Krcanbrack v. Faris, 79 
P. 817, 819, 10 Idaho 584, quoting 
Soule D. Bng. Synonyms sub verbo 
"Accrue”. 

"Accrue" synonymous see Accrue 1 
C.J.S. p 760 note 62. 

88. Black I...D. 

Md.—See Homer v, O'Laughlin, 29 
Md. 466, 471. 

11 C.J. p 1231 note 32. 

89. Burrlll L.D. 

98. Derivation of the term 

"This, together with the still used 
term ‘In’ . . . appears to be de¬ 

rived from the old practice of giv¬ 
ing livery of seisin, in which the 
feoffee actually went in person to the 
land, and entered upon it. *lf he 
come to the land ... by a later 
title, yet the law will adjudge him 
in ... by force of the elder ti¬ 
tle.’ "—Burrill L.D. 

91. Tex.—^Western Union Tel. Co. v. 
Lavender, Clv.App., 40 S.W. 1036, 
1036. 

98. Ark.—Kelly v. McGuire, 15 Ark. 
665, 686. 

93. Idaho.—Ercan brack v. Paris, 79 
P. 817, 819, 10 Idaho 684. 
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"Accrue’* synonymous see Accrue 1 
C..T.S. p 760 note 62. 

94b N.Y.—In re Mendley’s Estate, 
276 N.y.S. 665, 667, 164 Misc. 69. 

95b Tex.—Keynolds v. State, Cr., 92 
S.W.2d 468, 459. 

96L Neb.—-Ft. Collins Nat. Bank v. 
Strachan, 166 N.W. 653, 102 Neb. 
233. 

Utah.—^Lawson v. Tripp, 95 P. 520, 
521, 34 Utah 28. 

11 C.J. p 1231 note 37. 

97. Vt.—Berlin v. Worcester, 50 Vt. 
23. 26. 

11 C.J. p 1231 note 39. 

98. N.Y.—Kidney v. Waite, 166 N.Y. 
S. 671, 675, 178 App.Div. 260. 

Pa.—Shippen v. Izard, 1 Serg. & R. 
222, 224, 226. 

99. N.Y —Lawson v. Buckley, 2 N. 
Y.S. 178, 179, 49 Hun 329. 

1. Ga.—Spinks v. Rome Guano Co.. 
I 33 S.E. 906. 907, 108 Ga. 614. 

8. R.I.—MelA V. Barney, 121 A. 67, 
68 . 

3. Md.—Horner v. O’Laughlin. 29 
Md. 465, 471. 

4b R.I.—MelA V. Barney, 121 A. 67, 
68 . 
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COME—COMFORT 


and residing within this state,“coming from,”® 
“coming in,”'^ “coming into the custody of the 
bankruptcy court,”® “coming into the state,”® “com¬ 
ing to it,”i® “coming to market,“coming to re¬ 
side and dwell” and “coming to sojourn or dwell,”^® 
“coming to the bottom,“coming twos,”i'* and 
“whatever would be coming to him.”l® 

COMEDY. A dramatic representation of the light¬ 
er faults, passions, actions, and follies of man- 
kind.i6 

OOMENTADOR. According to Escriehe, in Span¬ 
ish law, commentator; textwritcr, whose authoril.\ 
is greater than under the Anglo-American system. 

COMEBCIANTE. In Spanish law, a merchant, 
whose legral status, as stated in 11 Corpus Juris p 
1232, is more definitely fixed than in the Anglo- 
American law. Under the present Spanish Code 
of Commerce and the Mercantile Codes of the vari¬ 
ous Spanish speaking countries the term “comerci- 
ante” may includo individuals with legal capacity 
to trade who devote themselves thereto habitually 
and commercial or industrial associations (partner¬ 
ships or corporations) organized in accordance with 
the provisions of such codes. In 11 Corpus Juris pp 
]232, 1233, the general requirements for assuming 
the status of merchant are set out, an enum(;ration 
of the persons who are excluded from the mercan¬ 
tile class is given, and the applicable articles of 
the various codes are cited. 

GOMES. An official and honorary title of great an¬ 
tiquity, and rather varied application, originating 


under the Roman empire, and retained in the insti¬ 
tutions of most of the early nations of Europe, but 
chiefly remarkable for its equal use in denoting the 
“eomte” or “count” of the Franks, the “grave,” 
“graf,” or “graff” of the* Germans, the “countee” 
of the Anglo-Normans, the “ealdorman,” “aider- 
man,” or “shireman” of the Saxons, and finally, the 
“carl” of the English and ScoLch.^^ “Comites” is 
the plural of “comes,” defined as meaning compan¬ 
ions, followers, retainers or adherents;^® also 
counts or earls, atiendants or followers, persons 
composing the retinue of a high functionary 
those who are attached to the suite or train of a 
public minister.®® 

COMET. A heavenly body consisting of a coma 
surrounding a bright star-like nucleus with a nebu¬ 
lous tail or train, often of great length.®^ 

COMFIT. A confection,®® a dried sweetmeat, any 
kind of fruit or root preserved with sugar and 
dried.®® The term has been held to include boiled 
marrons or chestnuts preserved in syrup,®^ been 
compared with “Leghorn citron,”®® and distinguish¬ 
ed from “sweetmeat.”®® 

COMFORT. Defined generally in the Standard 
Dictionary as a state of ease and satisfaction of 
body or mind, or of both; also assistance, relief, 
succor,®*^ or support.®® It has been said that, under 
certain conditions, the word relates to support and 
ease,®® that it embraces whatever is necessary to 
give security from want, and to furnish reasonable 
physical, mental, and spiritual enjoyment, and im¬ 
plies some degree of x>ositive animation of the spir- 


5. Vt.—Strirksboroupli v. Hines- 

burgh, 13 Vt. 215. 221—Burlington 
V. Calais. 1 Vt. 385, 394, 18 Am.D. 
691. 

6. T’.S.—U. S. ex rel. Pantoja v. Mc- 
CatKlleK.«;. IXC.Pa.. 29 P.2d 5SG, 588. 

7. “ ‘Coming ia’ la the ordinary le¬ 
gal way, that is, by the voluntary 

entering of appearance.”—Melfl v. 

Barney, R 1., 121 A. 67, 68. 

a U.S.—In re Van Rooy, D.C.Ohio, 
21 F.Supp. 431, 432. 

9. Kan.—Prey v. Aultman, 2 P. 168, 
169, 30 Kan. 181. 

10. Ti*x.—(lulf & I. R. Co. V. Texas 
& N. O R. Co., 56 S.W. 328. 329, 93 
Tex. 482. 

11. U.S.—Botelor v. Washington, D. 
C., 3 F.Cas.No.1,685, 2 Cranch C. 
C. 676. 

12. “Being on inhabitant” equivalent 

Mass.—Abington v. North Bridgewa¬ 
ter. 23 Pick. 170, 176. 

“Beeiding and continuing one’s resi¬ 
dence” equivalent 


Mass.—Abington v. North Bridgewa¬ 
ter. 23 Pick. 170, 176. 

13L Ill.—Robertson v. Donk Bros. 
Coal & Coke Co., 87 N.E. 373, 875, 
238 Ill. 341. 

14. Tex.—Barron v. San Angelo Nat. 

Bank, Civ.App., 138 S.W. 3 42, 144. 
15b “Amount that wonld be due” 
equivalent 

Ala,—Auliman v. Fletcher, 18 So. 
215, 216, 110 Ala. 452. 

16. Pa.—Commonwealth v. Fox, 10 
Phila. 204, 205. 

17. Burrill L.D. 

18. Adams Gloss., citing 1 Black- 
stone Comm, p 254. 

19. Black L.D. 

80l U.S.—Kespublica v. De Long- 
champs, Pa., 1 Ball. Ill, 117, 1 L. 
Ed. 69. 

Comites paleys or palentynes— 
those who had the government of a 
county palatine.—Black L.D. 

21. U.S.—Hutchinson v. Loewy, N. 
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T., 163 F. 43, 43, 90 C.C.A. 1. QUOt- 
ing iStandard D. 

22. U.S.—U. S. V. Schall, C.C.N.T., 
147 F. 760, 761. 

23. U.S.—Levy v. Robertson, C.C.N. 
Y., 38 F. 714, 716. 

24. U.S.—U. S. v. Schall, C.C.N.T., 
147 F. 760. 7C1. 

25b U.S.—Nordlinger v. U. 8., C.C.N. 

Y., 69 P. 92. 

26. U.S.—Levy v. Robertson, C.C.N. 
Y.. 38 F. 714, 716. 

27. Mo.- :c IV V. Kansas City Public 
Service Co., App., 23 S.W.2d 1087, 
10S8, quoting Webster D. 

28. Conn.—Peckham v. Lego, 19 A. 

392, 393, 57 Conn. 653. 656, 14 

Am.S.R. 3 30, 7 L.R.A. 419, quoting 
Webster D. 

Mo. —Kay v. Kansas City Public 
Service Co., App., 23 S.W.2d 1687, 
1088. 

29. Ill.—Itock Island Bank & Trust 
Co. V. Rhoads, 187 N.E. 139, 144, 
353 Ill. 131. 



COMFORT—COMITAS 
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its or some plrasuruble sensations derived from 
hope and agro(*able prospeets.^O 

As used in the definitions of nuisjinoe see C.J.S. 
title Nuis»nne,es § 39, also 46 G.J. p OtS‘J note 3li-p 
683 note 37, and of treason see C.J.S. title Treasoi 
§ 7, also 63 C.J. p 816 note 47-p 817 note 56. 

Equivalent to or synonymous 7 oifh: “Benefit” sec 
10 C.J.S. p 339 note 78, “consolation,” “content¬ 
ment,” “ease,” “enjoyment,” “hai>]>iness,” “pleas¬ 
ure,” and “satisfaction.”**^! 

Compared with or distinguished from: Mainte¬ 
nance, ”^*2 “satisfaction,”33 and “wclfare.”^^ 

Phrases: “Aid and comfort” see Aid 3 C.J.S. p 
502 note 14, “comfort and su])port,”35 “comfort and 
welfare,”***® “comfort of my brother . . . during 
his life,”37 “conducive to his comfort,”3^ “for one’s 
benefit, use, and comfort” see Benefit 10 C’.J.S. p 
330 note 9, “health and comfort of the town,”33 
“loss of comfort,”^** “nece-ssary for her comfort,”^! 
“necessai*y for her comfort and satisfaction in 
jife,”42 and “necessary for their personal com¬ 
fort ;”^3 and also “nece.ssary comforts of life,”'*'^ 

COMFORTABLE. Defined in the Standard Dic¬ 
tionary as in a condition of peaceful enjoyment; 
free from discomfort. 

Phrases: “(-omfortable enjoyment,”4*‘» “comforta¬ 
ble home,”4® “comfortable maintenance,”'*’^ “e(mi- 
fortablc speed,”4** and “good and comfortable su]»- 
port and maintenance.”'*3 

OOMINUS. Latin, immediately, hund-to-hand, or 
in personal contact.*'**^ 


GOMISARIO. In Spanish law, according to Es- 
criclie, one who is empowered to act for another. 

COMISION. In Spanish law, according to Escricho, 
the official authority or commission issued to a ju¬ 
dicial officer for the exercise of his functions, a 
power or authority issued to one person to do busi- 
ne.ss for another; also a group of individuals au¬ 
thorized by a public or private corporation to exer¬ 
cise certain powers. 

COMISIONADO. In Spanish law, according to Es- 
criche, commissioner; one vested with special au¬ 
thority, for example, a member of the Philippine 
commission. 

COMISIONISTA. In Spanish law, as stated in 11 
(’or])us Juris p 1234, one who carries on commercial 
business for the account of another, called the 
“comitente.” The creation of the relation, the for¬ 
mal requisites therefor, the modus operandi there¬ 
in, the rights, duties and liabilities ari.sing there¬ 
from, and the termination thereof, are discussed in 
11 Corpus Juris j)p 1234, 1235, with citations of the 
applicabl(‘ articles of the respective commercial 
codes. 

COMISO (Spanish) or COMMISSUM (Latin). Lit¬ 
erally a transgression, offcmsc, fault, or crime. In 
the civil law, confiscation, or reversion, referring to 
the feudal (‘mphyieusis.®! 

COMISORIO. In Spanish law, according to Ks- 
cricbe, the penal clause of a contract; for example, 
a provision that if payni(*nt be not made by a cer¬ 
tain day the sale shall be rescinded. 

COMITAS. Courtesy, civility, or comity also 


30. Wash.—Kvprett v. Pa.s^-hall. Ill 
P. R79. 881, 61 Wash. 47. .'il I. R.A.. 
N.S, 827. Ann.Ca.s.l912n 1128. 

31. U.S.—riannerl v llupiTt, N.Y., 
127 V. 962. 963. 62 C.C.A. ri94. 

W.Va.—National Suroty (''o. v. Jar- 
rplt, 121 S K. 291. 29.5. 9,5 W.Va. 
420. 36 A.L.U. 1171. 

32. Ala.—Kskndgf v. Ditiimrs, 51 
Ala. 245. 25.5. 

N.H.—T.ior(l V. Roberts. 153 A. 1. 4, 
84 N.H. 517. 

33. Ill.—Roek Island Rank & Trust 
Co. V. Rhoads. 187 N.K. 139. 114, 
353 111. 131. 

34. N.11.—Lord v. Roberts, 153 A. 1, 
4. 84 N.H. 517. 

35. Mass.—Maynard v. Cleaves, 21 
N.R 376. 149 Mass. 307. 309. 

36. N.H.—Ijord v. Roberts, 153 A 
1, 4. 84 N.H. 517. 

37. N.Y.—In re Rerrien’s Plstate, 264 
N.Y.S. 593, 594, 147 Misc. 788. 


38. Mass.—Storker v. Foster, 60 N. 
R 407. 4 08. 178 Ma.ss. 591. 

39. Tenn.—Raleigh Corp. v. Dough¬ 
erty, 3 Huinphr. 11, 12, 39 Arn.D. 
149. 

40. What constitutes 

"Ijoss of sorviees and rtimp.Mnion- 
ship and loss of the value to the 
plaintilT of the performance of house¬ 
hold duties by his wife . . . con¬ 

stitute ‘loss of comfort.’*’—Kay v. 
Kansas City Public Service Co., Mo. 
App., 23 S.W.2d 1087, 1088. 

41. N Y.—Forman v. Whitney. 2 
Abb.Dee. 163, 164, 166, 2 Keyes 165. 

43. 111.—Rock Island Rank & Trust 

Co. V. Rhoads. 187 N.K. 139, 144, 
353 HI. 131. 

43. “Necessary for their personal 
support” equivalent 

Conn.—Peekham v. LiCgo, 19 A. 392, 
393. 57 Cimn. 553. 556, 14 Am.S.K. 
130, 7 L..R.A. 419. 
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44b Wis.—HinzrJ v. Grogan, 29 N.W. 
895, 898. 67 Wls. 14 7. 

46. Mental quiet 

“‘Comfortable enjoyment’ means 
mental quiet as well as physical 
comfort.”—Fverett v. Pasrhall, 111 
P. 879, 880, 61 Wash. 47, 31 D.R.A.. 
N.S., 827, Ann.Cas.1912D 1128. 

46. Ala.—Whorl on v. Snell, 147 So. 
602, 603, 226 Ala. 525. 

Me.—Emery v. Swasey, 53 A. 992, 
994, 97 Me. 136. 

47. N.J.—White v. White. 16 N.J. 
Daw 202. 213, 31 Arn.D. 232. 

48. Va.—Chesapeake & O. Ry. Co v. 
Tanner, 182 S.T3. 239, 242, 165 Va. 
406. 

49. Mass.—Conant v. Stratton, 107 
Mass. 474, 484. 

50. Black L.D. 

51. Adams Gloss. 

58l Black D.D. 

Comitas inter comm uni tates—com- 
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C0MITA8—COMITT 


an indulgence or favor granted another nation, as a 
mere matter of indulgence, without any claim of 
right made.^3 

COMITAS EST QUATENUS SINE PB^JUDICIO 
INDULGIENTIUM FIERI POTEST.54 

COMITATU COMMISSO. A writ or commission 
whereby a sheriff is authorized to enter ui)on the 
charges of a county.^® 

COMITATU ET CASTRO COMMISSO. A writ by 
Avhith the charge of a county, together willi the 
keeping of a castle, is committed to the sheriff.^® 

COMITATUS. A county or shire; the body of a 
county. The territorial jurisdiction of a “coin(‘s,” 
that is a count or earl, hence the county court, a 
court of great antiquity and of great dignity in 
early times; also the retinue or train of a i3rince or 
high governmental official, hence the retinue which 
accompanied a Roman proconsul to his province; 
and also the personal following of professional war¬ 
riors. 

COMITENTE. In Spanish law, according to Ks- 
criche, the principal in the contract of ‘^comisitW^ 
defined above. 

COMITIA. In Roman law, an assembly, either: 
(1) Of the Roman curia?, in which case it was called 
the ‘‘comitia curiata vel calata.’^ (2) Of the Roman 
centuries, in which case it was called the “comitia 
centuriata” (called also ^‘coniitia majora”). (.*1) 
Of the Roman tribes, in which case it was called 
the “comitia tributa.” Only patricians were mem¬ 
bers of the first comitia, and only plebians of the 
last; but the “comitia centuriata” comj)rised the 


entire populace, patricians and plebians both, and 
was the great legislative assembly passing the 
“leges,” properly so calU'd, as the senate passed the 
“senatus consulta” and the “comitia tributa” passed 
the “plebiscita.” Under the Lex Hortensia, ‘287 B. 
C., the “j)lebiscitum” ac(iuired the force of a 
“lex.”Ji8 

Comitia viajora ci couiitiu minora. The greater 
and lesser assemblies or courts, held among the Ro¬ 
mans. ^5* 

COMITISSA. Law Latin, in old English law, a 
countess; an earl’s wife.®® 

COMITIUM. In the singular, the place for the as¬ 
sembling of the Romans voting by the “curia?.” In 
the plural, “comitia,” defined above.®^ 

COMITIVA. A companion or fellow-traveler; also 
a troop or company of robbers.®2 

COMITY. Generally, complaisance, courtesy, or 
the granting of a privilege, not of right, but of good 
will;®3 concession or good 'will;®^ courtesy between 
equals, or friendly civility;®® reciprocity;®® or a 
dis])osition to accommodate.®"^ 

“romity” as a doctrine or principle governing the 
r(*lations between two nations or states, or the 
courts or other governmental departments thereof, 
see flic C.J.S. titles Conflict of Law\s §§ 3, 4, also 
1‘2 C.J. p 434 note 9-p 441 note 78, and 11 C.J. p 
1235 note fiO-p 3236 note flO, and Courts § 545, 
also 35 C.J. p nSI note 54-p 1383 note 70. 

Synonymous loiih: Civility see 14 C.J.R. p 1158 
note 34, “courtesy,”®® “good breeding,”®® and “good 
will.”70 


ity between eommunitics or nations; 
comity or politeness between nations. 
—Acl.ams Gloss., eitinf? 2 Kent Comm, 
p 437. 

53. Black L.D. 

Comitas Kt'ntium—comity of na¬ 
tions.—Adams Gloss., citiiif? 2 Kent 
Comm, p 454. 

Comitas inter >;cnte.s vel comrnuni- 
tates—courtesy between nations or 
communities.—Adams Glo.ss., citing 
Story Confl.Li. § 38. 

54. A maxim meaning "Gomity is (to 
be observed) as far as cun be done 
without prejudice to those who allow 
it.” —Adams (jIoss., citing 2 Kent 
Comm, p 457. 

Applied in Holmes v. Hemsen, 4 
John.s.Ch.N.Y., 400, 477. 

55. Black L.D. 

56. Black L.D. 

57. Black L.D. 

58. Black L.D. 


56. Adams Gloss. 

60. Adams Glo.s.s., citing Bracton fol 
9,3b p 219. 

61. Adams Gloss. 

62. Black L.D. 

63. Mo.—Woodard v. Bush, 220 S. 
W. 839. 842. 282 Mo. 163—Newlin v. 
St. Louis & S. F. H. Co., 121 S.W. 
12.5, 130, 222 Mo. 375 

11 G..7. p 1235 notes 78. 80, 87. 
Similarly expressed 

"Uespect; or a willingness to 
grant a privilege, not as a matter of 
right, but out of deference and good 
will.”—Black L.D. 

A limited concept 

"Now, in rea.son, courtesy in that 
behalf has its u.seful limitations. It 
may not run riot; it goes circum¬ 
spectly. It must be courtesy in fact 
as well as name ”—Newlin v St. 
Louis & S. F. R. Co., 121 S.W. 126, 
130, 222 Mo. 375, 391. 
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64. TT.S.—The Paquete Habana, Pla., 
20 R.Ct. 290, 297, 175 U.S. 677, 44 
L.Kd. 320. 

65. f)kl —Myall v. I’onca City Land 
& Improvement Co., 78 P. 185, 188, 
14 Okl. 189, 68 L.R.A. 810, quoting 
Webster D. 

66. N.T.—In re McCoskey, 1 N.Y.S. 
782, 783, 6 Dem Surr. 438. 

67. N.Y —Fran/.en v. Zimmer, 35 N. 
Y.R. 612, 614, 90 Hun 3 0:i. 

Wis.—Discoiito Gesi’llsebaft v. TTm- 
breit, 106 N W. 821, 824, 127 Wis. 
051. 115 Am.S.R. 1063, 15 L.R.A.,N. 
S, 1045. 

68. U.S.—The Paquete Habana, Pla., 
20 set. 290, 297, 175 U.S. 677. 44 
L.Ed. 320. 

69. Okl —Myall v. l*onca City Land 
& Improvement Co., 78 P. 18.5, 188. 
14 Okl. 189, 68 L.R.A. 810, quoting 
Webster D. 

70. U.S.—Tilt Paquete Habana, Fla., 
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OOMMA. In punctuation, a “comma” has been de¬ 
fined as a point (,) used to mark the smallest struc¬ 
tural divisions of a sentence, or a rhetorical punctu¬ 
ation mark indicating the slightest possible separa¬ 
tion ill ideas or construction.’^^ “Comma” has been 
compared with, and distinguished from, “semi- 

colon.”72 

Double comma. The form by which ditto marks 
are usually represented,'^3 and held to be, by com¬ 
mon usage, equivalent to the repetition of words 
immediately above.^* 

COMMAND. 

As a Noun 

An order, imperative direction, or behest.^5 In a 
military sense, the term is applied to organized 
bodies of troops whose commanding oflieors have a 
certain rate of pay regulated by law,^^> and, as 
applied to a fortress, means actual control of the 
garrison for military purposes.*^^ As applied to a 
ship, “command” means actual control of the crew 
for nautical purposes. 

Equivalent to or synonymous with: “Desire,” “in¬ 
tent,” “want,” and “wish.”^® 

Distinguished from: “Instance”®® and “sugges¬ 
tion.”®! 

Under command. As applied to a ship, a reason¬ 
able interpretation is that the ship is capable of 
performing the ordinary maneuvers which would 
be expected of such a ship.®2 


As a Verb 

Instruct;®® require;®^ order a thing to be done.®® 

Commanded and ordered, A legal phrase used in 
pronouncing the judgment of a court, being equiva¬ 
lent to “considered, adjudged and decreed.”®® 

Commanding on hoard, A phrase used in the 
merchant service. The master, when present, and 
after him the mates, pursuant to their grades, are 
to be regarded as “commanding on board,” accord¬ 
ing to the order and discipline of the service; but 
the phrase does not necessarily and at all times 
relate to the ultimate authority on board, for it has 
been said that each officer is “commanding on 
board” in his particular department, although all 
are piM'sent.®*^ 

Another phrase: “Commanded by the court.”®® 

COMMANDEMENT. In French law, a writ served 
by the “huissier” pursuant to a judgment or to an 
executory notarial deed.®® 

COMMANDER IN CHIEF. When occurring in na¬ 
val laws, regulations, and other documents, the 
term refers to the officer in chief command of a 
fleet or squadron.®® As applied to the constitution¬ 
al designation of the president of the United States 
as commander in chief of the army and navy of 
the United States, and of the militia of the several 
states, when called into the actual service of the 
United States, see Army and Navy § 12. 


20 S.Ct. 290, 297, 176 U.S. 677, 694, 
44 L.Ecl. 320. 

Okl.—Myatt v. Ponca City I^and & 
Improvement Co., 78 P. 185, 188, 14 
Okl. 189, 68 810, quoting 

Web.ster D. 

71. N.Y.—Travelers’ Ins. Co. v. 
Pomerantz, 207 N.Y.S. 81, 86, 124 
Misc. 250, citing Standard D. and 
Webster D. 

Similarly expressed 
U.S.—Holmes v. Phenlx Ins. Co., Mo., 
98 F. 240, 242, 39 C.C.A. 46. 47 L..lt. 
A. 308. 

Used for botli oonstraotion and sense 

*Tt would seem therefore that it 
may be employed as much for the 
purpose of grammatical construction 
as in respect to the ideas sought to 
be conveyed.”—Travelers’ Ins. Co. v. 
I»onierantz, 207 N.Y.S. 81, 86, 124 
Mlsc. 250. 

72. U.S.—McLeod v. Nagle, C.C.A. 
Cal., 48 P.2d 189, 191. 

Cal.—IJ. S. lluilding & Loan Ass’n of 
Los Angeles v. Salisbury. App., 7 
P.2d 760, 762. 

11 C.J. p 1237 note 97 [a]-—57 C.J. p 
121 note 91 Lb], Lc]. 


73. WIs.—Chase v. Maxey, 114 N.W. 
832, 134 WLs. 435. 

74. Ind.—Miller v. Wild Cat Gravel 
Road Co.. 62 Ind. 51, 59. 

11 C.J. p 1237 note 98. 

75. Black L.D. 

70. ir.S.—Humphreys v. U. S., 88 Ct. 
Cl. 689, 692. 

11 C.J. p 1237 note 3 fa]. 

See also Army and Navy § 20 c (3). 

77. U.S.—Hamilton v. U. S., C.C.A. 
Va., 268 F. 15. 19. 

78. U.S.—Hamilton v. U. S., supra. 

79. Mont.—Barney v. Hayes, 29 P. 
282. 284, 11 Mont. 671. 28 Am.S.R. 
496. 

80. Ala.—Feore v. Trammel, 104 So. 
808, 813, 213 Ala. 293. 

81. Miss.—Martin v. Beck, 171 So. 
14, 16. 177 Miss. 303. 

82. Oroundad aliip 

”1 have doubts as to whether a 
steamer that can only go ahead, and 
that very slowly, by repeated re¬ 
versals of her engines, and can only 
imperfectly obey her helm by rea¬ 
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son that she is on the ground, can be 
said to be ’under command.’ ”—The 
Bellanoch, [1907] P. 170, 187. 

83. Ala.—Feore v. Trammel, 104 So. 
808. 813, 213 Ala. 293. 

84. U.S.—U. S. v. San Francisco 
Bridge Co., D.C.Cal., 88 F. 891, 893 

85. IPartioiilar applications 

"The meaning of the word Voni- 
mand,' as applied to the case of prin¬ 
cipal and accessory, is where a per¬ 
son having control over another, as a 
master over his servant, orders a 
thing to be done.”—State v. Mann, 2 
N.C. 4. 

86. Okl.—Jones v. Terr., 43 P. 1072, 
1074, 4 Okl. 45. 

87. U.S.—The Union, D.C.N.Y.. 24 F. 
Cas.No.14,347, Blatchf. & H. 646, 
563. 

88. Okl.—^Jones v. Terr., 43 P. 1072. 
1074, 4 Okl. 46. 

89. Black L.D. 

90. U.S.—In re Crain. C.C.Mass., 84 
F. 788, 790, quoting Regulations 
for the Government of the Navy 
of the United States, 1896 art 243. 
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OOMMANDEBT. In old English law, a manor or 
chief messuage with lands and tenements thereto 
appertaining, which belonged to the priory of St. 
John of Jerusalem, in England.®^ 

COAOIANDITAIRES. French, special partners; 
partners en commandite; dormant or sleeping part- 

ners.®2 

OOMMAin)IT£. In French law, a partnership in 
which some furnish money, and others furnish their 
skill and labor in place of capital. A special or lim¬ 
ited partnership, where the contract is between one 
or more persons who are general partners, and 
jointly and severally responsible, and one or more 
other persons who merely furnish a particular fund 
or capital stock, and thence are called '^commandi- 
taires,” or “commenditaires,” or ^‘partners en com¬ 
mandite;” the business is carried on under the so¬ 
cial name or firm of the general partners only to the 
extent of the funds or capital furnished by them. 
The term includes a partnership containing dormant 
rather than special partners.^3 

COMMANDMENT. In practice, an authoritative 
order of a judge or magisterial officer. In criminal 
law, the act or offense of one who commands an¬ 
other to transgress the law, or do anything contrary 
to law, as theft, murder, or the like. Particularly 
applied to the act of an accessary before the fact, in 
inciting, procuring, setting on, or stirring up anoth¬ 
er to do the fact or act.®^ 


COMMARCHIO. Law Latin, a boundary or bor¬ 
der; a common boundary;®® the confines of land.®® 

COMMENCE. 

Present Tense 

To begin, or cause to begin to be, to do the first 
act, or take the first step, in anything, to enter up¬ 
on, or to originate;®*^ to perform the first act of;®® 
to start;®® also to occur.i 

As related to actions generally see Actions § 126, 
and specifically in connection with the limitation of 
actions at law and suits in equity see the C.J.S. 
title Limitations of Actions §§ 261-301, also 37 C.J. 
p 1051 note 35-p 1095 note 15. 

Phrases: "Commence actual operations,”® "com¬ 
mence an action for taxes,”® "commence a proceed¬ 
ing in error,”^ "commence drilling operations,”® 
"commence operations,”® and "commence to drill a 
test well;”^ also "before the trial commences;”* 
and also, in its participial form, "commencing of 
drilling operations,”® "commencing on the fifteenth 
day of the next month following,”i® and "commenc¬ 
ing operations for oil well.”!®- 

Commenced 

The preterit or past participle of "commence,” 
which, in a particular connection, has been held 
synonymous with, or equivalent to, "brought” see 
Bring’11 C.J.S. p 1142 note 2, and "instituted.”®® 

Phrases: "Action • . • commenced,”®® "ac- 


91. Black L..D. 

92. Adams Gloss. 

93. Black Li.D., cltlns Story Partn. 
85 78. 109. 

94i Black I.I.D. 

96. Adams Gloss. 

9eL Black Ii.D. 

97. Ala.—State v. Hartford F. Ins. 
Co., 13 So. 362, 364, 99 Ala. 221, 
quotiner Century D. and Webster D. 

11 C.J. p 1237 notes 10, 12-16. 

90l Mich.—Robinson v. Gordon Oil 
Co., 242 N.W. 796, 796, 258 Mich. 
643. 

Okl.—Cromwell v. Lewis, 223 P. 671, 
672, 98 Okl. 63. 

Pa.—Ledonne v. Commerce Ins. Co. 
of Glen Falls, N. Y., 160 A. 612, 
307 Pa. 1. 

Tex.—Terry v. Texas Co., Civ.App., 
228 S.W. 1019, 1020. 

11 C.J. p 1237 note 11. 

99. N.Y.—Bridftos v. Koppelman, 117 
N.Y.S. 306, 912, 68 Misc. 27. 

1. Ga.—Metropolitan Life Ins. Co. v. 
Evans, 189 8.E. 369, 370, 64 Ga.App. 
830. 


Perry, 80 So. 476, 480, 481, 202 Ala. 
394. 

3. “Sne for taaces” equivalent 

Tex.—Maud v. Terrell, 200 S.W. 375, 
377, 109 Tex. 97. 

4. Wyo.—^In re Water Rigrhts in Big 
Laramie River, 192 P. 680. 682, 27 
Wyo. 88. 

& Mont.—Soiberg v. Sunburst Oil 
& Gas Co., 235 1*. 761, 763, 73 Mont. 

94. 

6. Ordinary interpretation 

“The performance of some act 
which has a tendency to produce an 
intended result.”—Terry v. Texas 
Co., Tex.Civ.App.. 228 S.W. 1019, 1020. 

7. Okl.—Cromwell v. Lewis, 223 P. 
671, 672, 98 Okl. 53. ' 

8 . Tex.—Kennedy v. McCauley, Civ. 
App., 236 S.W. 762. 763. 

9b Tex.—Edgar v. Host, Civ.App., 14 

S.W.2d 364, 366. 

IOl N.Y.—Friedman v. Massachu¬ 
setts Accident Co., 279 N.Y.S. 362, 
364, 244 App.Div. 342. 

11. Tex.—Koethe v. Huggins, Civ. 
App., 290 S.W. 790, 791. 
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12. Kan.—State v. Murphy, 243 P. 
288, 289, 120 Kan. 350. 

13. U.S.—Andis v. Schick Dry 

Shaver, C.C.A.Wis., 94 F.2d 271, 274 
—In re Garment Center Capitol, C. 
C.A.N.Y., 93 P.2d 667, 669. 116 A. 
L.R. 202—Bachman, Emmerich & 
Co. v. U. S., D.C.N.Y., 21 F.Supp. 
682, 684—Keystone Coal & Coke 
Co. V. Fekete, C.C.A.Ohio, 232 P. 
72, 74. 

Arlz.—United Sanders Stores v. Mos- 
sick, 6 P.2d 430, 432. 39 Ariz. 323. 
Kan.—Kerr v. Carson, 299 P. 929, 930, 
133 Kan. 289—Challis v. llartloff, 
299 P. 586, 688. 133 Kan. 221. 

Ky.—^Appleton v. Southern Trust Co., 
51 S.W.2d 447. 448, 244 Ky. 453. 
Mass.—B. M. C. Durfee Trust Co. v. 
Turner. 12 N.R 2d 847. 848—Parker 
V. Rich. 8 N.R2d 346, 847—Wescott 
V. Young, 176 N.E. 153. 155, 276 
Mass. 82—^Westminster Nat. Bank 
V. Graustein, 170 N.E. 621, 628, 270 
Mass. 565—J. Cushing Co. v. 
Brooklyn Trust Co., 126 N.E. 429, 
235 Mass. 171. 

Mo.—Mertens v. McMahon, App., 115 
S.W.2d 180, 183. 

Neb.—Ramirez v. Chicago, B. & Q. 
R. Co., 219 N.W. 1, 2, 116 Neb. 740. 


8. Ala.—Lauderdale Power Co. v. 
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tions originally poninipnced in a Justico^s Court, 
“action properly coriiiiienced,”^® “commenced an ac¬ 
tion,”^® “commenced niid carried on,”^7 '^commenced 
by filiiipr ... a j)etitiori,”i*^ “commenced ‘with 
kiiowled»:e of the insured,’® “construction com¬ 
menced,“disability . , . commenced, 

“drillin^r of such w<‘ll shall be commenced,”-- “duly 
commenced,”-'^ “prosecution . . . commenced,”-* 
“suit . . . commenced,”-5 and “trial commenced” 
see the C.J.S. title Trial § 2, also G4 C.J. p 32 note 
20-p 33 note 27. 

COMMENCEMENT. Defined in the Century Dic¬ 
tionary as the act or fact of commencing:; beg^in- 
ning; origin; first existence; inception. As some¬ 
times used by educators and teachers, Ihe word, 
according to American usage, does not nn'an the 
commencement of the college year, but the last day 


of the college year, when the honors and degrees of 
the institution are conferred on the graduating 
class.26 

Phrases: “Actual commencement of a contracted 
Avork,”27 “commencement of a crime,”-® “commence¬ 
ment of . . . action,” see the C.J.S. titles 

Actions § 126, and Limitations of Actions § 265, al¬ 
so 37 C.J. p 1055 notes 64-69, “commencement of a 
legal process,”29 “commencement of an action or 
special jiroceeding,”®® ‘‘commencement of a new 
action,”2l “comnienecment of a proceeding,”3 2 
“commencement of a [or the] suit,”33 “commence¬ 
ment of building,”®* “commencenient of business,”®® 
“commencement of hearing on any issue of fact,”®® 
“commencement of n(*w proceeding,”®'^ “commence¬ 
ment of proceeding in error,”®® “commencement of 
proceedings,”®® “commencement of pros(*cution,”*® 


N.T.—Eri<-k.son v. Mary. 140 N.E. 038. 
93D, 23fi N.y. 412—Import Chemical 
Co. V. Porslor & Gregory, 158 N. 
Y.S. 400, 411, 172 App.Div. 40fi. 

N.D.—Johnson v. Engelhard. 176 N. 
W. 134. 135. 45 N.D. 11. 

Okl.—Johnson v. Town Board of 
Trustees of Arnett. 2S1 P. 777, 778, 
139 Okl. 167—Blakeney v. Pran<-i.s 
231 P. 464. 465. 105 Okl. 11—Tlieh- 
ardson v. Carr, 171 P. 476, 484, 68 
Okl. 46. 

R.I.—Bradford Estate Co. v. Brown, 
157 A. 874. 875. 

14. N.Y.—Cook V. Nellis. 18 N.Y. 
126, 127. 

“Cases arising in a Justices’ Court’’ 
synonymous see Arise 6 C.J.S. p 
338 note 87. 

15. Ark.—Sims v. Miller, 236 S.AV. 
828, 830. 151 Ark. 377. 

16. N.Y.—Liincoln Nat. Bank of Cit,v 
of New York v. John I'eirce Co., 
127 N.K. 253. 255, 22S N.Y. 359. 

17. Okl.—Lee v. State. 231 P. 324, 
325. 

18. Wyo.—In ro Water Bights in 
Big Laramie Kiver, 192 P. 680, 682, 
27 Wyo. 88. 

19. Tex. — Philadelphia Underwriters’ 
Agency of Pire Ass’n of Philadel¬ 
phia V. Moore, Com.App., 229 S W 
490. 492. 

20. N.Y.—People ex rel. Shelton 
Holding Corporation v. Goldfogle, 
221 N.Y.S. 683, 584, 220 App.Div. 
451. 

21. Ga.—Metropolitan Life Insur¬ 
ance Co. V. Evans, 189 S.E. 369, 370, 
54 Ga.App. 830. 

Tex.—Conne<*ticul General Life Ins. 
Co. V. Dent, Civ.App., 84 S.W.2d 
250, 252. 

22. Mich.—Robinson v. Gordon Oil 
Co., 242 N.W. 795, 796. 258 Mich 
643. 

23> Mich.—^Detroit Free Press v. 


Bagg, 44 N.W. 149. 150, 78 Mich. I 
750. I 

19 CJ. p 834 note 58. 

24. Kan.— Stale v. Wool worth, 81 P. 
2d 43. 47, 148 Kan. l8o—Slate v. 
Bowman, 188 P. 212, 243, 106 Kan. 
430. 

Okl - Jarrett v. Stale. Cr., 292 P. 888, 
890—Davenport v. Slate, 202 I’. 18, 
24, 20 Okl.Cr. 253. 

25. Ark.—Knn.«4as City Southern R 
Co. V. Akin. 210 S.W. 350, 352, 13S 
Ark. 10. 

Mich.—Taylor v. Mathews, 194 N. 

W. 533, 534, 224 Mieh. 133. 

N.J.—Mulha Terrace Corporation v 
Portaupeek I’roperties, 148 A. 206, 
207, 105 N.J.Eq. 453. 

Ohio—Peigi V. Lopnrtkovieh. 176 N 
E. 670, 671. 38 Ohio App 338 

26. Mo.—Brookfield v. Drury Col¬ 
lege. 123 S.W. 86, 94, 139 Mo.App. 
339. 

27. What constitutes 

“The actual commencement of a 
eontraeled work or iiniirovenuiil in 
lands must be in pursuance of a de¬ 
sign and plan to do the work c(»n- 
traeled or to erect the improvements 
or to make the development in ques¬ 
tion. done with a pre.sent intention or 
purpose then formed in good faith to 
continue such work, development, or 
improvement to its completion as per 
contract requirements.’’— Lauderdale 
Power (\). v. Perry, 80 So. 476, 480. 
202 Ala. 394. 

28. Mere intention insnffleient 

"A mere intention to commit an 
ol'lense is not the legal equivalent 
of commencing its commission.’’—Do 
Graffenried v. State. Ala.App., 182 
So. 482, 484. 

29. Me.—Thompson v. Hazen, 25 Me. 
104, 108. 

“Collect’’ distinguished see Collect 14 
C.J.S p 1321 note 43. 

30. U.S.—In re McCrory Stores Cor¬ 
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poration, D.C.N.T., 19 P.Supp. 691, 
693. 

31. “Continuation of proceeding" in 
original case contrasted 

Ala.—Hurt v. Knox, 126 So. 110, 112, 
220 Ala. 448. 

32. Okl'—Kerns v. Renshav/, 20 P.2d 
177, 178, 162 Okl. 272. 

Vt.—Peoples Trust Co. of St. Albans 
V. Billado, 182 A. 206, 207, 108 Vl. 
27. 

33. ITS—Securities and Exchange 
ComniKsslon v. Torr, DC.N. Y., 22 
P Supp. 602, 609. 

Ala.—E\ parte Blackburn, 85 So. 495. 
204 Ala. 132. 

Ark—.1 M Lowe Auto Co. v, Winhler. 

191 SW. 927, 929, 127 Ark. 433. 

Ga - McFarland v. McFarland, 105 S. 
R. 596, 151 Ga. 9. 

Mo.- -State ex rel. and to Use of Bair 
V. f'roducers Gravel Co., Ill S.W 
2d 521, 523. 

34. Ala.—Lauderdale Power Co. v 
IVrr.v, 80 So. 476. 481. 202 Ala. 394. 

Kan.—Security Stove & Mfg. Co. v. 
Sellards. 3 P.2d 4.81, 4.82. 133 Kan. 
747, 76 A.L.R. 1397. 

35. VI.—Bixford Mfg. Co. v. Town 
of Highgate, 144 A. 680, 681, 102 
Vt. 1. 

36. Cal.—Miller & Lux v. Superior 
(^ourt in and for Stanislaus Coun¬ 
ty. App.. 66 P.2d 689. 691. 

37. Cal.—Ferguson v. Ponner, 262 P. 
337, 338, 87 Cal.App. 590. 

38. Okl.—Jarvis v. Goforth, 270 I*. 
574, 133 Okl. 5. 

Wyo.—In re Water Bights in Big 
I^aramie lUver, 192 P. 680, 682, 27 
Wyo. 88—Esselstyn v. Owl Creek 
Coal Co., 171 P. 264, 265, 26 Wyo. 
406. 

39. Ohio—W. S. Tyler Co. v. Rebic, 
161 N.E. 356. 367. 27 Ohio App. 314. 

40. Pla.—Duhbs v. Lehman, 130 So. 
I 36, 38. 100 Fla. 799. 



15 C.J.S. 


COMMENCEMENT—COMMENT 


^‘conimmcement of the proceeding:,”41 “(.onimence- 

ment of trial” see the C.J.R. title Trial § 2, also 64 
C.J. ]) 32 note 2()-p 33 note 27, “eoniineneenient of 
voyagre,”‘*2 ‘‘cominencement of well,”^^ and “com- 
meneenient of work.”*^"* 

COMMENDA or COMMENDAM. Latin, a cora- 
niendation, trust, or commission.45 

In French, and in ecclesiastical, law, the appoint¬ 
ment of a suitable clerk to hold a void or vacant 
benefice or church living until a reg:ular pastor be 
appointed; the delivery of a benefice to one who 
cannot hold the legal title, to keep and manage it 
for a time limited and render an account of the pro- 
Cf' ds.45 

Tn mercantile law, an association in which the 
management of the pro])erty is intrusted to individ¬ 
uals; hence a s])ecies of limited partnership.^'? 

Commcniiti or ccclcsia commenda. In Knglish ec¬ 
clesiastical law, a living or benefice commended by 
the crown to Ihe care of a clerk to hold until a pro])- 
er pastor is provided for it; otherwise called a 
“commenda retinere,” for exam])le, to hold a bene- 
fice.48 

Commenda rccipcrc. To take, receive a benefice 
or living. In Knglish ecclesiastical law, this was in 
the bisho])^s own gift, or the gift of some other pa¬ 
tron consenting to the same; and this is the same 
to him as institution and induction are to another 
clerk.45> 

COMMENDA EST FACULTAS RECIPIENDI £T 
RETINENDI BENEFICIUM CONTRA JUS 
POSITIVUM A SUPREMA POTESTATE.f^o 


COMMENDARE NIHIL AUUD EST QUAM DE- 
P0NERE.51 

COMMENDATIO. Tn the civil law, commendation, 
praise, or recommtmdation, as in the maxim, “Sim¬ 
plex coinmendatio non obligat,” meaning that mere 
recommendation or ])raise of an article by the seller 
of it does not amount to a warranty of its quali- 
ties.S2 

COMMENDATION. In feudal law, the act by 
which an owner of alodial land placed himself and 
his land under the protection of a lord, so as to con¬ 
stitute himself his vassal or feudal tenant.^3 

COMMENDATOR. One who commends; a corn- 
mender, favorer, or commendator.''*^ 

COMMENDATUS. Law Latin, in feudal law, one 
who intrusl(‘d himself to the protection of another, 
or who, by voluntary homag(*, puts himself under 
the protection of a superior lord.*'**'* 

COMMENSURATE. Defined in the Century Dic¬ 
tionary as aderpiate; corres[)onding in amount, de¬ 
gree, or magnitude; ])roportionate to the purpose, 
occasion, capacity, etc.*'*® 

Phrase: “Damagcf; at a sum commensurate with 
his injury.”^’? 

COMMENT. The expression of the judgment pass¬ 
ed u])on certain alli*ged facts by a person who has 
applied his mind to them, and who while so com- 


4X. TT.S—Manly v. Hood, C.C.A.Md., 
37 F.3d 212, 213. 

42. U.S.—American-West African 

Lino V. Sooony Vacuum (Corpora¬ 
tion. DC N.Y.. 4 F.Supp. 515. 51U. 

43. Tex.—Woods v. Host. Civ App., 
26 S.W.2d 2!)!>, :!03. 

44. Ala.--L.‘iuderdale Power Co. v. 
Perry. 80 So. 4 76. 4SI. 202 Ain. 301. 

Cal.—Simons Hnek ('o. v. IJetnel. 230 
P. 357, 358, 72 Cal.App 1—Kendall 
V. Bunnell, 205 P. 78. 71), 56 Cal. 
App. 112. 

ftS. Adams Gloss. 

46. Black L.D. 

47. Black L.D. 

48. Adams Gloss., ntingr 1 Black- 
stonc Comm, p 393. 

Commenda quoluplex, el qualis—a 
four-fold commendam, and how con¬ 
stituted.—Adams Gloss., citing Ho¬ 
bart pp 144. 145. 

Commenda retinere—to hold a 
benefice or living, that is, until the 
proper pastor is provided for it; it 


IS no eominendam properlv. although 
eommonly .so called.—Adams Gloss. 

Commenda semestris—a half-year¬ 
ly living or lM*nellfe; it is hut a se¬ 
questration of the fruits and cure 
until the patron present—Adams 
Gloss. 

Curnmeridam non oh.slanle jura- 
tnento religioni.s—a henetlee or living 
notwithstanding an oath of religion. 
--Adams Gloss. 

49. Adams Gloss., citing 1 Black- 
stone Comm, p 393. 

50. A maxim meaning “A commen- 
dam is the p«)wer of receiving and 
retaining u benefice contrary to posi¬ 
tive law, by supreme authority.'’— 
Black L.D. 

51. A maxim meaning "To Intrust 
to one for preser\Jition is nothing 
else than to make a deposit."— 
Adams Gloss., citing Ulpianus Ihg. 
L. 16 fr 186. 

52. Black L.D., citing 2 Kent Comm, 
p 485. 


53. Black L D. 

54. Adams Gloss. 

In ecclesiastical law, commenda- 
tors are secular ])ersons upon whom 
ceeh‘siastieal heneflees are bf*slow- 
ed; .so called because the benefices 
.ire commended and intrusted to 
their oversight; they nre not pro¬ 
prietors, hut only trustees or tutors. 
—Adams Gloss. 

55. Adams flloss. 

His obligation In such case was 
"tide ct ohscquio,” hut without any 
oath or tenure.—Adams Gloss., cit¬ 
ing Spelman. 

56. W.Va —See Cheeks v. Virginla- 
Pocahontas Coal Co., 82 S.K. 756, 
757, 74 WVa. 553. 

57. “Compensatory damages** equiva¬ 
lent 

W.Va—Yates v. Crozer Coal & Coke 
Co., 84 S K 626. 628. 76 AV.Va. 50— 
Cheek.n V. V’^irginia-l*ocahontas Coal 
Co., 82 S.K. 756. 757, 74 W.Va. 663. 
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mcnting assumes that such allegations of fact are 
true.^* 

Equivalent to or synonymous with: “Deduc¬ 
tion,”^9 “expression of opinion,”®® and “remark.”®^ 

Distinguished from: “Assertion of fact” and 
“statement of faet.”®2 

Phrases: “Comment and criticism,”®® “comment 
on accused's failure to testify,”®4 “comment on the 
evidence,”®® “comment ... on the weight of 
the testimony,”®® “comment or charge on the 
facts,”®^ and “right of fair comment;”®® also “mere 
comments;”®® and also, as a verb, “to comment on 
the facts.”*^® 

COMMENTABIENSIS. In the civil law, one who 
takes a control, has the care of a thing; and spe¬ 
cifically a registrar of public documents, a sccre- 
tary.71 

COMllENTABIUM. Originally, a notebook, sketch¬ 
book, or memorandum, hence in the language of 
law, a brief or an abstract.^® 

OOMMEEOATOE. Latin, a fellow trader^® 

# 

OOMMEECE. Business intercourse, especially the 


exchange or buying and selling of commodities, and 
particularly the exchange of merchandise on a large 
scale between different places or communities; ex¬ 
tended trade or traffic every species of commer¬ 
cial intercourse, every communication by land or by 
water, foreign and domestic, external and inter¬ 
nal;"^® friendly intercourse;'^® and in its simplest 
signification means exchange of goods, interchange 
of goods, merchandise, or property of any kind; 
trade, traffic, or exchange between different places 
and communities.'^7 It has been said that through 
the definitions in dictionaries and decided cases 
runs the idea that “commerce” requires the transfer 
of something, either of persons or commodities, or 
iutelligonco from one place or person to another.'^® 
The term, when embodied in a treaty even though 
the treaty is styled one to regulate or encourage 
commerce, does not include stipulations therein 
which do not touch commerce, such as stipulations 
governing the tenure of land.*^® “Commerce” has 
been held not to include a moving picture theatre,®® 
the business of owning, controlling, and leasing 
theaters, producing plays and entertainments of the* 
stage, and booking contracts for the production of 
plays, the business of staging baseball games 
even though the transportation of players is in¬ 
volved,®® the exhibition of games, motion pictures, 
and theatrical performances carried on as extra-cur- 


68. N.T.—Sherman v. International i 
Publications, 212 N.T.S. 478, 484, 
214 App.Div. 437. 

59. Philippine.—U. S. V. Dorr, 2 

Philippine 269, 286. 

60i N.Y.—Sherman v. International 
Publications. 212 N.Y.S. 478, 484, 
214 App.Div. 437. 

61. Philippine.—U. S. ▼. Dorr, 2 

Philippine 269, 286. 

68. N.Y.—Sherman v. International 
Publications. 212 N.T.S. 478, 484, 
214 App.Div. 437. 

63. Tex.—A. H. Belo & Co. v. Loon¬ 
ey, Clv.App., 246 S.VIT. 762, 768. 

64. Miss.—Baird v. State. 112 So. 
705. 706, 146 Miss. 547. 

Tex.—Howard v. State, 1 S.W.2d 289, 
290, 108 Tex.Cr. 373—Smith v. 

State, 294 S.W. 221. 222. 106 Tex. 
Cr. 586. 

66. Mo.—^Irons v. American Ry. Ex¬ 
press Co.. 300 S.W. 283, 288, 318 
Mo. 318—Robinson v. Ross. App., 
47 S.W.2d 122, 125. 

Wash.—State v. Roberts, 258 P. 32, 
144 Wash. 381. 

66 . Tex.—Horn v. State, 292 S.W. 
227, 228, 106 Tex.Cr. 190. 

67. Del.—State v. Carey, 178 A. 877, 
883, 6 W.W.Harr. 621. 

68h Mo.—Conrad v. Allis-Chalmers 


Mff?. Co., 73 S.W.2d 438, 448, 449. 
228 Mo.App. 817. 

69. Mo.—Conrad v. Allis-Chalmcrs 
Mfgr. Co., supra. 

•‘Charg-es of alleged farts’* distin¬ 
guished SCO Charge 14 C.J.S. p 404 
note 75. I 

TO. Wash.—State v. Green, 291 P. I 
728, 733, 158 Wash. 674. 

71. Adams Gloss. 

78. Adams Gloss. 

73. Adams Gloss. 

Utah.—Beard v. Board of Edu¬ 
cation, 16 P.2d 900. 910, 81 Utah 
61, quoting Webster New Int. D. 
Similarly ezprssssd 

(1) “Commerce ... is Inter¬ 
course.”—Gibbons v. Ogden, N.Y., 9 
Wheat., U.S., 1, 189, 6 L.Ed. 23— 
Konecky v. Jewish Press, C.C.A.Neb., 
288 F. 179, 181—Sloan v. U. S., C.C.A. 
Mo., 279 F. 562, 663. 

(2) "The exchange of goods, pro¬ 
duction or property of every kind, 
especially exchanges on a large scale 
as between states or nations; extend¬ 
ed trade."—^People v. Epstean, 170 N. 

I Y.S. 68, 73, 102 Misc. 476, quoting 
Standard D. 

76. Ala.—Conecuh County v. Sim¬ 
mons, 95 So. 488, 489, 19 Ala.App. 
66 . 


N.J.—State V. Delaware, L. & W. R. 
Co., 30 N.J.Law 473, 478. 

76. Kan.—State v. Reardon, 246 P. 
158, 159, 120 Kan. 614. 

N.Y.—Trcht V. Hughes, 128 N.E. 186, 
193, 229 N.Y. 222, 11 A.L.R. 166. 

77. U.S.—National Lt'ague of Pro¬ 
fessional Baseball Clubs v. Federal 
Baseball Club of Baltimore, 269 F. 
681, 684, 50 App.D.C. 165, quoting 
Century D. and Webster D. 

78. U.S.—^National League of Pro¬ 
fessional Baseball Clubs v. Fed¬ 
eral Baseball Club of Baltimore, 
supra. 

Utah.—Paramor Theater Co. v. Trade 
Commission, 81 P.2d 639, 640. 

79. N.Y.—Techt v. Hughes, 128 N.E. 
185, 193, 229 N.Y. 222, 11 A.L.R. 
166. 

80. Utah.—^Paramor Theater Co. v. 
Trade Commission, 81 P.2d 639, 
640. 

81. N.Y.—People v. Newman, 180 N. 
Y.S. 892, 902, 109 Misc. 622. 

88l U.S.—^Federal Base Ball Club v. 
National League of Professional 
Baseball Clubs, App.D.C., 42 S.Ct. 
465, 466, 259 U.S. 200, 66 L.Ed. 898, 
26 A.L.R. 357. 

D.C.—^National League of Profes¬ 
sional Baseball Clubs v. Federal 
Baseball Club of Baltimore, 269 F. 
681, 684, 686, 60 App.D.a 166. 
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ricular activities of schools,the laundry busi¬ 
ness,or the operation of pleasure boats on slack 
water back of a dam.*^ 

As used in commerce clause of the constitution of 
the United States see the title Commerce §§ 1-4. 

Equivalent to or synonymous with: “Business” 
see 12 C.J.S. p 773 note 48, and “trade.”86 

Compared with, or distinguished from: Busi¬ 
ness see 12 C.J.S. p 773 note 60, “fine art” see Art 


6 C.J.S. p 772 note 25, “trade,”8^ and “traffic.”** 

Phrases: “Affecting: interstate, commerce” see 
Affect 2 C.J.S. p 919 note 84, “attempt to monopo¬ 
lize . . . any part of trade or commerce,”** 

“commerce among: the states” see the title Com¬ 
merce § 2, “commerce with foreign nations” see the 
title Commerce § 3, “commerce with Indian tribes” 
see the title Commerce § 4, “interstate commerce” 
see the title Commerce § 2, “stipulations touching 
commerce,”*® and “trade and commerce.”*^ 


SSL Utah.—Paramor Theater Co. v. 
Trade CommisBion, 81 P.2d 839. 
640. 

84b La.—State v. McClellan. 98 So. 

748, 751, 156 La. 87. 31 A.L.R. 627. 
85b Md.—City of Havre de Grace v. 
Harlow. 98 A. 852, 857, 129 Md. 265. 

86. U.S.—In re Charles Town Li^ht 
& Power Co., D.CW.Va.. 183 F. 
ICO, 163. 

Ga.—Spence v. Johnson, 82 S.E. 646, 
648, 142 Ga. 267. 

Utah.—Paramor Theater Co. v. Trade 
Commission, 81 P.2d 639, 640. 

87. **Trade’* compared 

D.C.—National Lcagrue of Profession¬ 
al Ba.seball Clubs v. Federal Base¬ 
ball Club of Baltimore, 269 F. 881, 
684, 50 App.D.C. 185. 

‘^Trade*’ dlstlneralslied 
N.Y.—Metropolitan Opera Co. v. 
Hammerstein, 147 N.Y.S. 532, 634, 
162 App.Dlv. 891—^People v. Klaw. 
106 N.Y.S. 341. 851, 56 Misc. 72, 21 
N.Y.Cr. 353. 

Ohio.—State v. Bovee, 6 Ohio N.P., 
N.S., 337, 341. 

12 C.J. p 6 note 6. 

88. “Commerce” broader term 

(1) "By the term 'commerce,* is 
meant, not traffic only, but every spe¬ 
cies of commercial Intercourse.” 

Ala.—Conecuh County v. Simmons, 
95 So. 488, 489, 19 Ala.App. 86 . 


N.J.—State V. Delaware, L. & W. R. 
Co., 80 N.J.Law 473, 478. 

(2) "Commerce ... Is not traf¬ 
fic alone; it Is intercourse; ‘it de¬ 
scribes the commercial intercourse 
between nations and parts of na¬ 
tions in all its branches.’ *'—Blumen- 
stock Bros. Advertising Agency v. 
Curtis Pub. Co., Ill., 40 S.Ct. 385, 387, 
262 U.S. 436. 64 L.Hd. 649. 

(3) "Commerce, undoubtedly, is 
traffic, but it is something more— 
It is intercourse.”—Gibbons v. Ogden, 
N.Y., 9 Wheat., U.S., 1, 189, 6 L.Ed. 
23—Konecky v. Jewish Press, C.C.A. 
Neb., 288 F. 179, 181—Sloan v. U. S., 
C.C.A.MO., 279 F. 662, 663. 

12 C.J. p 7 note 7. 

89. La.—State v. McClellan, 98 So. 
748, 761, 155 La. 37, 81 A.L.R. 627. 

90. ^Stipulations touching tenure of 
land” dlstingnlshed 

N.Y.—Techt v. Hughes, 128 N.E. 186, 
193, 229 N.Y. 222, 11 A.L.R. 166. 

91. D.C.—^National League of Pro¬ 
fessional Baseball Clubs v. Federal 
Baseball Club of Baltimore, 269 F. 
681, 685. 50 App.D.C. 165. 

Utah.—Paramor Theater Co. v. Trade 
Commission, 81 P.2d 639, 640. 

68 C.J. p 237 notes 52-57. 

Broad significance 

"The words 'trade* and 'commerce* 


are frequently found in conjunction 
or Juxtaposition in treaties between 
nations and in those constitutions 
and laws which define and regulate 
the scope and purposes of such in¬ 
ternational engagements. They are 
also often employed by lexicograph¬ 
ers in defining each other. When so 
employed, and particularly when so 
used In the conjunctive, they are held 
to impart to each other an enlarged 
signification which would include 
practically every business oci'upa- 
tion carried on for the purpose of 
procuring subsistence or profit and 
into which, or any material part of 
which, the elements of bargain and 
sale, barter, exchange, or traffic en¬ 
ter. Each of these terms has some¬ 
times been subjected to two limita¬ 
tions which would distinguish them 
from unskilled labor and even from 
agricultural employments on the one 
hand and from professional employ¬ 
ments and the exercise of fine arts 
on the other.”—State v. Tagami, 234 
P. 102, 105, 196 Cal. 622. 

Hospital as baslness undertaking In¬ 
cluded 

U.S.—Jordan v. Tashiro, Cal., 49 S. 

Ct. 47, 49, 278 U.S. 123. 

Baundry business held not **trade 
and commerce” 

La.—State v. McClellan. 98 So. 748, 
761. 166 La. 87. II A.L.R. 627. 
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COMMERCE 

This Title includes promotion and rcjjulation of commerce in general, and, more particularly, the 
power to regulate commerce with foreign nations, among the several stales, with the Indian tribes, and 
the internal commerce of the states, and means and methods of exercise of the power. 

Mattaro not in this Title, treated elAowhere In this work, see Descriptive-Word Index 


Analysis 


I. DEriNITIONS AND NATURE, §§ 1-A 
n. GENERAL POWER TO REGULATE, §§ 5-15 

m. SUBJECTS OF REGULATION, §§ 16-53 

A. In Genkral, §§ 16-17 

B. Acts or Transactions Constituting Commerce, §§ lR-33 

C. Agencies and Instrumentalities op Commercte, §§ 34-53 

IV. MEANS AND METHODS OF REGULATION, §§ 54-140 

A. In General, §§ 54-56 

B. Inspection, Quarantine, and Sanitary Laws, §§ 57-59 

C. r*REFERENTIAL AND DlSl^tlMINATORT STATUTES, §§ 60-62 

D. Prohibitory Acts and Ordinances, §§ 63-70 

E. Regulation op Public Highways, Navigable Waters, and State Lands, §§ 71-75 

F. I^GULATION op CONDUCT OP BUSINESS, §§ 76-98 

1. Contracts and Trade-Marks, §§ 76-77 

2. Business of Persons or Corporations Operating Vehicles of Commerce, §§ 78-S2 

3. Particular Kinds of Business, §§ 83-98 

G. Regulation and Prohibition op Traffic in Intoxicating Liquors, §§ 99-100 
II. Taxation, §§ 101-124 

1. In General, §§ 101-102 

2. Property Tax, §§ 103-110 

3. license and Privilege Tax, §§ 111-118 

4. Other Taxes, §§ 119-124 

I. Punishment op Offenses Against Commerce, §§ 12.'>-132 

J. Miscellaneous Methods op Regulation, §§ 133-140 

V. INTERSTATE COMMERCE COMMISSION, §§ 141-148 


Sub-A}ialysis 


1 DEFINITIONS AND NATURE—p 256 

§ 1. Commerce—p 256 

2. Commerce among the states or interstate commerce—p 258 

3. Commerce with foreign nations—]) 259 

4. Commerce with Indian tribes—p 259 

n. GENERAL POWER TO REGULATE— p 259 

§ 5. In general—p 259 

6. I^owcr of Congress—p 260 

. 7. - Particular kinds of commerce—p 263 

8. - Delegation of power—265 
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II. GENERAL POWER TO REGULATE—Continued 

§ 9. Power of states—p 265 

10. - Internal commerce—266 

11. - Forcijfn and interstate commerce—p 266 

12. - Commerce with Indian tribes—p 269 

13. Concurrent and exclusive power of Conjjress and states—^p 269 

14. - Where Conjjress has not acted—p 271 

15. - Where Congress has acted—p 273 

III. SUBJECTS or REGULATION—!) 276 

A. In Gkneral— p 276 

§ 16. Control generally—^p 276 

17. Ih'opcrty subject of commerce in general—p 276 

B. Acts or Transactions Constitutino Commerce— p 278 

§ 18. In general—p 278 

19. Contracts in general—p 281 

20. Labor contracts—p 282 

21. Occu])ations in general—p 283 

22. Insurance—j) 283 

23. Traiisportation—p 283 

24. - Where both termini are in same state—p 289 

25. - Beginning, continuance, and termination of transportation—^p 290 

26. Sale and traffic in goods—p 2^18 

27. -Sales by agent—p 307 

28. - 'fraffic in original packages—p 309 

29. Fishing—p 313 

30. Navigation—p 313 

31. Transmission of intelligence and information—p 314 

32. Business incidentally involving, or connected with, commerce—p 317 

33. Flight of wild fowl—p 323 

C. Agencies and Instrumentalities oe Commerce— p 324 

§ 34. General statement—j) 324 

35. Physical instrumentalities in general—p 324 

36. Bridges—p 324 

37. Navigable waters—p 325 

38. Offices—p 326 

39. Railroads—p 326 

40. - Safety aiipliances—p 330 

41. Telegraphs and telephones —p 333 

42. Vessels, ferries, tugs, and dredges—p 333 

43. Warehouses and grain elevators—p 334 

44. Wharves—p 334 

45. Other instrumentalities—p 335 

46. Persons conducting commerce in general—p 335 

47. Railroad companies generally—p 336 

48. Relation between railroads and their employees —p 338 

49. - Hours of service—^i) 339 

50. - Liability for death or injury in general—p 340 

51. - Interstate commerce as involved in application of Federal Employers’^ 

Liability Act—p 340 

52. Telegraph and telephone companies—p 368 

53. Vessel owners and employees—p 368 
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IV. MEANS AND METHODS OF BEaXJLATION—p 369 

A. In General —p 369 

§ 54. Nature and scope of regulations—^p 369 

55. Regulation by state commission—^p 372 

56. Construction of statutes—^p 372 

B. Inspection, Quarantine, and Sanitary Laws —p 374 

§ 57. Inspection laws—^p 374 

58. - Fees—^p 376 

59. Quarantine and sanitary laws—^p 377 

C. Preferential and Discriminatory Statutes —^p 378 

§ 60. In general—p 378 

61. Preference of ports—^p 379 

62. Statutes directed against federal and foreign corporations— p 379 

D. Prohibitory Acts and Oi«>inances —^p 382 

§ 63. In general—p 382 

64. Concerning particular property—^p 384 

65. -Articles of food—^p 385 

66. - Fish and game—^p 386 

67. - Prize fight films—^p 387 

68. - Other property—p 387 

69. Suppression of gambling—^p 390 

70. Exclusion of persons—^p 391 

E. Regulation op Public Highways, Navigable Waters, and Statb Lands —p 391 

§ 71. In general—p 391 

72. Navigable waters—p 397 

73. - Improvements in, and tolls for use of—p 397 

74. - Obstructions in general—^p 398 

75. - Bridges—p 399 

F. Regulation of Conduct of Business —^p 400 

1. Contracts and Trade-Marks —^p 400 
§ 76. Contracts—p 400 

77. Trade-marks—^p 400 

2. Business of Persons or Corporations Operating Vehicles of Cotnmerce — p 401 
§ 78. Railroads—p 401 

79. Vessels and canals—p 419 

80. Express companies—^p 420 

81. Telegraphs and telephones—p 420 

82. Pipe lines—^p 423 

3. Particular Kinds of Business —^p 424 
§ 83. Insurance—p 424 

84. Logs and logging—p 424 

85. Manufacture and sale of goods and products—424 

86. - Food and drugs—^p 428 

87. - Traffic in original packages—p 430 

88. Sale of stocks and securities—^p 431 

89. Exhibition of moving pictures—p 431 
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IV. MEAJTS AND METHODS OF REOXJLATION— Continued 

F. ReguIjAtion op Conduct op Business —Continued 

§ 5H3. Transportation of g-oods—431 

91. - Charges and discrimination—p 433 

92. - I-iability of carrier—p 436 

93. - Routing shipments—p 442 

94. - Transportation of particular property—442 

95. Transportation of passengers—^p 442 

96. Transportation of livestock—p 446 

97. Storing and elevating grain—p 447 

98. Miscellaneous—447 

G. RasauiiATiON and Prohibition of Trappic in Intoxicating Liquors — ^p 451 

§ 99. In general—p 451 

100. Webb-Kenyon Act—453 


H. Taxaiton —p 455 

1. In General —p 455 

§ 101. General limitations and restrictions—^p 455 
102. Discrimination—^p 456 

2. Property Tax —p 457 

§ 103. Subjects of commerce—^p 457 

104. - Property in transit—p 457 

105. - Imports—^p 458 

106. — — Exports—^p 460 

107. Means and instrumentalities of commerce—^p 462 

108. — Taxation by unit rule—p 463 

109. - Particular instrumentalities—p 463 

110- Capital, credits, and securities—^p 465 

3. License and Priznlege Tax —^p 465 
§ 111. In general—p 465 

112. Imposition by state or municipality—^p 466 

113. Imposition by Congress—p 472 

114. Mercantile business in general—j) 472 

115. Agents, brokers, peddlers, and canvassers—p 476 

116. Dealers in trading stamps—p 478 

117. Dealers in intoxicating liquors—p 479 

118. Corporate franchises and privileges—^p 479 

4. Other Taxes —p 485 

g 119. Inheritance tax—^p 485 

120. Stamp tax—^p 485 

121. Capitation tax —p 486 

122. Income tax—^p 486 

123. Duties, imposts,, and excises—p 487 

124. - Tonnage duties—p 488 

I. Punishment of Offenses Against Commerce —^p 490 

g 125. In general—^p 490 

126. Transportation of women for immoral purposes—^p 490 

127. Discharging employee for membership in labor union—p 490 
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IV. MEANS AND METHODS OF BEGULATION—Continued 

I. PuNisHMKNT OP Opi’enses Againrt COMMERCE —Continued 


§ 128. Offense committed on high seas—p 491 

129. Counterfeiting—p 491 

130. Depositing obscene book with carrier—p 491 

131. Violations of interstate commerce act—p 491 

132. Other offenses—p 492 


J. Miscellaneous Methods op Recjtjlation— p 492 

§ 133. Grants or prohibition of monopolies—p 492 

134. Pilot laws—p 493 

135. Embargo—p 494 

136. Port or harbor regulations—^p 494 

137. Exercise of power of eminent domain—p 495 

138. Creation or denial of civil remedies—p 496 

139. Execution of judicial process—p 499 

140. Recording statutes—501 


V. INTERSTATE COMMERCE COMMISSION—p 501 

§ 141. Creation and status—^p 501 

142. Jurisdiction, powers, and functions—p 502 

143. - As to rates—p 517 

144. Expenses—p 526 

145. Proceedings before commission—p 526 

146. Pnicoedings in court—^{) 542 

147. - Before action of commission —p 544 

148. - Enforcement, annulment, or enjoining of order of commission—551 


I. DEFINITIONS AND NATURE 


§ 1. Commerce 

^‘Commerce” is a word of such extensive import that 
it is difficult to impose thereon the limitations of a defini¬ 
tion. As used in the federal constitution it denotes inter¬ 
course, not only commercial intercourse in all its forms 
and parts, but, in some instances, even social intercourse, 
between citizens of different states. 

“Commerce” is a generic word^ of extensive im¬ 


port; and no all embracing definition thereof has 
ever been formulated.- The question of what is 
commerce is to be approached both affirmatively 
and negatively, that is, from the points of view as 
to what it includes and what it excludes.'^ While 
commerce includes trade,^ traffic,*'* the purchase, 
sale, or exchange of commodities,® and the trans- 


1. Ohio.—State ex rel. Taylor v. 

Ross, 4 Ohio N.P.,N.S.. 377. 

3. IT.S.—('’arter v. Carter Coal Co., 
n.C., 56 S.Ct. S.'i.'i, 867. USS U.S. 
238, 80 L.lfld. 1160. 

**Coiiimeroe” Is not defined In con¬ 
stitution of the Unitc'd State.*?.— 
Champion v. Ames, 111., 23 S.Ct. 321. 
188 U.S. 321, 47 L.Ed. 492. 

It has been declared diflicult to 
Kive a full, clear, and precise defini¬ 
tion of the term. 

U.S—Hopkins V. U. S., Kan., 19 S.Ct. 

40, 171 U.S. 578. 43 L.Ed. 290. 

Ga.—Charleston, etc., R. Co. v. An¬ 
chors. 73 S.E. 551, 10 Ga.App. 322. 
325. 


Me.—State v. Sawyer. 94 A. 886, 113 
Mo. 4.'J8. L..R.A.1915F 1031. 

12 C.J. p 5 note 2. 

3. IT.S.—Charter v. Carter Coal Co.. 
n.C., 56 S.Ct. 855, 298 U.S. 238. 80 
URd. 1160. 

4. U.S.—The New Moon. T>.CW’ash., 
55 F.2d 928—Hart Coal Corporation 
V. Sparks. n.C.Ky., 7 F.Supp. 16— 
U. S. y. Mitchell, D.C.W.Va.. 245 
F. 601, 603, quotini; Webster D. 

5. U.S.—Jordan v. K. Tashiro, Cal., 
4 9 S.Ct. 47. 278 U.S. 123, 73 U.Ed. 
211—Plainrner v. Dagenharl, N C.. 
38 S.Ct. 529, 247 U.S. 251, 62 U. 
Kd. 1101, 3 A.L..R. 649. Ann Cas. 
1918E 724—U. S. V. Eason Oil Co., 
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8 F.Supp. .^85—Hart Coal 
Corpor.'ition v. Sparks. D.C.Ky., 7 
F.Supp. 16, 24, vacated on other 
grounds, C.C.A., Sparks v. Hart 
Coal ('’orporatlon, 74 F.2d 697—U. 
S. V. JMitchell. D.C.W.Va., 246 F. 
601, 61/3, quoting Wel»ster T>.— 

PlumniiT V. Northern Pac. Ry. Co., 

C. C.Wash.. 152 F. 206. 

Utah.-—Heard v. Board of Education 
of North Summit School Dist.. 16 
P.2d 900. 81 Utah 51. 

12 C.J. p 6 note 5 [a] (2), (3). (6)- 
(7). 

& U.S.—Carter v. Carter Coal Co., 

D. C.. 5(5 S.Ct. 856. 298 U.S. 238, 80 
Li.Ed. 1160—Hart Coal Corporation 
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portation of persons or property, whether on land 
or water or through the air,^ according to various 
definitions of the term, and also, as indicated infra 
§§ 23, 26, according to judicial exposition apart from 
formal definitions, nevertheless commerce is broad¬ 
er than, and is not limited to, trade,^ traffic,^ trans¬ 
portation,or the purchase, sale, or exchange of 
goods or commodities.il Commerce is more than 


§ 1 

any one of these things in that it is intcrcourse.12 
The terms “commerce,” “interstate commerce,” and 
“commerce among the states” or “commerce among 
the several states” embrace business or commercial 
intercourse in any and all of its forms and branches 
and in all its comixment parts between citizens of 
different states,^ 3 and may embrace purely social 
intercourse between citizens of different states, as 


V. Sparks, DC.Ky., 7 P.Supp. Ifi— 

U. S. V. Milcholl, Dr.AV.Va., 24r> 
F. 601, CO:t, quoting' Webster I.). 

Oa.—American Mills Co. v. Doyal, 
167 S.E. 312, 46 da.App. 236, trans¬ 
ferred 163 S.E. 603. 174 Gti. 631. 

12 C.J. p 5 note 3. p 6 note R. 

Sspeclally ezchanfire on large 
scale, as between states or nations 
or between difT<‘rcnt places or com¬ 
munities. 

U.S.—.Iei4 Jo Wan v. Nagle, C.C.A. 
Cal., a F.2d 309—U. S v. Ea.son 
Oil Co., D.C Okl., 8 F.Supp. 36.R. 

N.y —T*eople v. Havemeyer & Elder, 
265 N.Y.S. 249. 148 Mi.sc. 555. 

Ohio.—Stale ex rel. Taylor v. Ross. 

4 Ohio N.R.N.S.. 377. 

TTlah - Reard v. Board of Education 
of North Summit School Dist., 16 
l'.2d 900, 81 Utah 51. 

12 C.J. p 5 note 3 fa] (5). 

7. U.S.—Carter v. Carter Coal Co., 
D.C., 56 S.Ct. 855. 298 IT.S. 238. 80 
L..Ed. 1160. 

Mont.—Stoner v. XTnderscth, 277 P. 
•137. 85 Mont. 11. 

N y -People V. Havemeyer * Elder, 
265 N.Y.S. 2'19. 148 Miso. 555— 

People V. Katz, 249 N.Y.S. 719, 140 
Misc. 4 6. 

12 C.J. p 6 note 5. 

a IT.S.— ir. S. V. Coal Dealers' As¬ 
soc.. CC.t'al.. 85 F. 252—U. S. v. 
Cassidy. IhCCn}., 67 F. 698—U. S. 

V. Debs. C.C.Ill.. 64 F. 724—In rc 
Grand Jury, D.C.(\al., 62 F. 840— 
U. S. V. Patterson, C.C.Mass., 55 F. 
605. 

12 C.J. p 6 note 6—63 C.J. p 231 note 
11 [b]. 

Trade dietingtilBhed 

In a few early cases it was de¬ 
clared that commerce is distinguish¬ 
able from trade in that it relates to 
dealings with foreign nations, while 
trade means mutual traffic among 
members of the same community.— 
Hooker v. Viindewatcr, 4 Dcn.,N.Y., 
349, 47 Am.D. 258—Peo. v. Fisher, 14 
Wend.,N.T., 9, 28 Am.D. 601—63 C. 
J. P 231 note 11 Ld] (1). 

9. U.S.—Blumenstock Bros. Adver¬ 
tising Agency v. Curtis Pub. Co., 
Ill.. 40 S.Ct. 385, 252 U.S. 436, 64 
L.Ed. 649—Champion v. Ames, Ill., 
23 S.Ct. 321, 188 U.S. 321, 47 L.Ed. 
492—Gibbons v. Ogden. N.Y., 9 

Wheat, i, 89 L.Ed. 23—Zimmons v. 
Zerbst. D.C.Ga., 18 P.Supp. 929. 
N.M.—Western Live Stock v. Bureau 

15 C.J.S.-17 


of Revenue, 66 P.2d 863, 41 N.M. 
141. 

12 C.J. p 7 note 7. 

In a few early cases commerce 
was confined to traffic, or to trade 
•and traffic. 

Ala.—Caldwell v. State, 1 Stew. & P. 
327. 

Ga—Padclford v. Savannah, 14 Ga. 
438. 

10. IT.S.—Johnson v. Hnydel, La., 49 
set. 6. 278 U.S. 16. 73 L.Ed. 155— 
Foster-Fountain Packing Co. v. 
Ilaydel, La. 49 SCI. 1. 278 U.S. 1. 
73 L.Ed 147—Dahnke-Walker Mill¬ 
ing Co V. Bondurant, 42 S Ct. 106. 
257 U.S. 282, 66 L.Ed. 239, revers¬ 
ing 215 S.W. 76. 185 Ky. 386—Cer¬ 
ritos Gun Club V. Hall, C.C..-\.CaI.. 
96 F.2d 620, affirming. D.C., 21 P. 
Supp. 163—Wallace v. Curnn, C.C. 
A.N 95 F.2d 856. 

Okl —Consolidated Pipe I^ine Co. v. 
British American Oil Co., 21 P 2d 
762. 163 Okl. 171. 

12 C.J. p 7 note 8—63 C.J. p 801 note 
32. 

11. U.S.—Jordan v. K Tashiro, Cal., 
49 S.Ct. 47, 278 U.S. 123, 73 L Ed 
214—CVrritos Gun Club v. Hall, (\ 
C.A.Cal., 96 F.2d 620, uffirming, D. 

C. . 21 P.Supp. 163. 

N.y. —I'eople v. Havemeyer & Elder, 
265 N.Y.S. 249, 148 Misc. 555. 

12 C.J. p 6 note 4. 

12. U.S.—Post Printing & Publish¬ 
ing Co. V. Brewster, D.C.Kan., 246 
F. 321—Hart Coal Corporation v. 
Sparks, D.C.Ky., 7 F.Supp. 16. 

N.M.—Western Live Stock v. Bureau 
of Revenue, 65 l».2d 863, 41 N.M. 
141. 

33 C.J. p 171 note 96 [a]. 

Quotations of prior Judicial state¬ 
ments 

Statements in earlier ca.ses, that 
commerce consists in intercourse and 
traffic or that commerce, while un¬ 
doubtedly traffic, is something more 
—it IS intercourse, are quoted in sev¬ 
eral modern cases. 

U.S.—Ironitc Co. v. Guarantee Wa¬ 
terproofing Co., C.C.A.MO.. 64 F.2d 
608—Simmons v. Zerbst, D.C.Ga., 
18 F.Supp. 929—U. S. v. Weirton 
Steel Co., DC.Del., 10 F.Supp. 55— 
Hart Coal Corporation v. Sparks, 

D. C.Ky.. 7 F.Supp. 16—U. S. v. 
Gregg, D.C.Tex.. 5 F.Supp. 848. 

N.Y.—American Sec. Credit Co. v. 
Empire Properties Corporation, 276 
N.Y.S. 970. 154 Misc. 191. 
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Ohio--Stale cx rel. Taylor v. Ross, 
4 Ohio N.r..N.S.. .377. 

Interstate commerce 

(J) “Irilerstale commerce" con¬ 
sists of iriliTcoursc and traffic be¬ 
tween <‘itizens or inhabitants of dif¬ 
ferent states.—^American Mills Co. v. 
Do.val, 167 SE. 312, 46 Ga.App. 236, 
transferred 163 S.E. 603, 174 Ga. 631. 

(2) Interstate commerce, allbdugh 
perhaps not limited thereto, includes 
interstatj* intercourse, which is the 
pas.sage of property, per.sons, or mes¬ 
sages from within one state to with¬ 
in another state.—U. S. v. Adair, D 
C.Ky., 152 F. 737. 

13. U.S.—Carter v. Carter Coal Co., 
D.O., 56 S.Ct. 855, 298 U.S. 238, 80 
L.Ed. 1160—Furst \. Brewster, 51 

5. Ct. 295, 382 U.S. 493. 75 L.Ed. 
478, reversing Furst & Thomas v. 
Brewster, 21 S.W.2d 863. 180 Ark. 
1167—Jordan v. K. Tashiro, Cal., 
49 S(M. 47, 278 US. 123, 73 L.Ed. 
214—Johnson v. Haydel, 49 S.Ct. 

6, 278 U.S. 16, 73 L.Ed. 155—Fos¬ 
ter-Fountain J’aeking Co. v. Hay- 
del, 49 S.Ct. 1, 278 US. 1, 73 L 
Ed. 147—l>ahnke-W'alker Milling 
C\>. V. Bondurant, 42 SCI. 106, 257 
US. 282, 66 LEd 239. reversing 
215 S.W. 76, 185 Ky. 386—Blumen¬ 
stock Bros. Advertising Agency v. 
('uMis T*ub. Co., Ill., 40 S.Ct. 385, 
252 ITS. 436. 64 LEd 649—Wellon 
V. State of Mi.s.souri. Mo., 91 U.S. 
275, 23 LEd. 347—VValiaee v. Cur- 
rin, C.C.A.N.U.. 95 F.2d 856—Na¬ 
tional Labor Relations Board v. 
Jones & Ijaughlin Steel Corpora¬ 
tion. C.C.A.Pa., 83 F.2d 998. 

Mont.—Stoner v. Underseth, 277 P. 
437, 85 Mont. 11. 

N.M.—Western Live Stock v. Bureau 
of Revenue, 65 I’.2d 863, II N.M. 
141. 

N.Y.—People v. Havemeyer & Elder, 
265 N.Y.S. 249. 118 Mise. 555. 

Okl.—Consolidated Pipe Line Co. v. 
British American Oil Co., 21 P.2d 
762. 163 Okl. 171. 

S.C.—Jewel Tea (''o., Inc. v. City of 
Camden. 172 S.E 307. 

12 C.J. p 6 note 5. 

Barller cases to this effect are 
quoted in several recent cases. 

U.S.—Ironite (’'o. v. Guarantee Wa¬ 
terproofing Co., C.C.A.Mo., 64 F.2d 
608. 

La.—Norm Advertising v. Parker, 
App., 172 So. 586, 688, quoting Cor¬ 
pus Jdris. 
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over the telephone, telcfjraph, or radio, or the mere 
passage of persons from one state to another for 
social intercourse or pleasure.^^ Indeed, commerce 
is said to include not only the fact of intercourse 
and traffic, but also the subject matter thereof, 
which may be either things, goods, chattels, mer¬ 
chandise, or persons.^® 

Statements arc made in other articles in this 
work as to the meaning of “commerce” as used 
in the United States Arbitration Act, see the C.J.S. 
title Contracts § 501, in the Sherman Anti-Trust 
Act, sec the C.J.S. title Monopolies § 18, also 41 
CJ. p 103 notes 70-73, and in state anti-monopoly 
acts, see the C.J.S. title Monopolies § 29, also 41 
CJ. p 121 note 78. 

Production distinguished. Production is distin¬ 
guished from commerce in that commerce succeeds 
production and is not a part of it and in that pro¬ 
duction or manufacture is a transformation of raw 
material into a change of form for use, while the 
functions of commerce consist in the purchasing, 
selling, and exchanging of commodities and the 
transportation incidental thereto.^® 

Intra-state commerce, “Intra-state commerce,” 
sometimes referred to as “domestic commerce,” is 
that commerce which is, during its whole course of 
transportation, within the jurisdiction of a single 
state. 

§ 2. Commerce among the States or Inter¬ 
state Commerce 

‘‘Interstate commerce” or ‘‘commerce among the 
states” is a practical conception. Definitions thereof do 
not vary from the definitions of “commerce,” except as 


they stress the necessity of the commerce taking place 
between states or concerning more states than one. 

In view of the fact that, when defining “com¬ 
merce” the courts are considering its meaning in 
the constitutional expression “commerce among the 
several states,” the same definitions are frequently 
attributed to “commerce,” “interstate commerce,” 
and “commerce among the states,” and “commerce 
among the several states,” as shown supra § 1. 
However, in some cases definitions are stated which 
dififerentiate interstate commerce from other kinds 
of commerce. As so defined, it means the free in¬ 
terchange of commodities between citizens of differ¬ 
ent states, without regard to state linc,i* and it 
must be such as takes place between stales as dif¬ 
ferentiated from commerce wholly within a state.^*’ 
So, also, commerce among the states is defined as a 
dealing in articles of commerce between states, by 
its citizens or others, and carried on in more than 
one state,-® and, taking into consideration the use 
of the word “among,” it means commerce which 
concerns more states than onc.^l A provision in a 
statute that the term “interstate commerce” as used 
therein shall include transportation from any state 
or territory or the District of Columbia to any other 
state or territory or the District of Columbia is not 
a definition of interstate commerce but is only a 
declaration that the territories and the District 
of Cfdumbia shall be included in the term “inter¬ 
state,” as well as the several states.22 

Practical conception. Interstate commerce or 
commerce among the states is not a technical legal 
conception, but a practical one, drawn from the 
course of business.22 


N.J.—Federal Schools v. Sidden, 188 
A. 446. 447, 14 N.J.Miac. 892. 

N.Y.—People v. Vechione, 276 N.Y, 
R. 705, 706, 154 Miac-. 153. 

Ohio.—Stale ex rel. Taylor v. Rossi, 
4 Ohio N.P..N.S., 877. 

14. U.S.—Simmons v. Zerbst, D.C. 
Ga., 18 F.Supp. 929. 

16. U.S.—Asher v. Ingels. D.C.Cal., 
13 F.Supp. 654. 

Subjects of commerce as subjects of 
rcfrulation see infra S 17. 
la U.S.—-Utah Power & Lijfht Co. 

V. Pfost, D.C.Idaho, 52 P.2d 226. 

38 C.J. p 967 notes 69, 71. 73. 
Production or manufacture as not 
constitutinK: interstate commerce 
within regulatinf? power of con¬ 
gress see infra § 32. 

Mining brings the subject matter 
of commerce into existence; com¬ 
merce disposes of it.—Carter v. Car¬ 
ter Coal Co.. D.C., 56 S.Ct. 866. 298 
U.S. 238. 80 L.Ed. 1160. 

17. U.S.—Yohn v. U. S., C.C.A.N.Y., 


280 F. 511—Louisville & N. K. Co. 
V. Tennessee R. Commn., C.C.Tenii., 
19 F. 679, 701. 

la La.— Norm Advertising v. Par¬ 
ker, App., 172 So. 586, 588, citing 
Corpus Juris. 

12 C. J. p 7 note 13. 

19. U.S —Ware v. Mobile County, 28 
S.Ct. 626, 209 U.S. 405, 409, 52 L. 
Ed. 855, 14 Ann.Cas. 1031, affirming 
41 So. 153. 146 Ala. 163, 121 Am. 
S.R. 21, 14 L.R.A.,N.S., 1081—Lou¬ 
isville & N. R. Co. V. Tennessee 
R. Commn., C.C.Tcnn., 19 F. 679, 
701. 

Importation, either of goods, per¬ 
sons, or information, into one state 
from another is the Indispensalile 
element, the test, of interstate com¬ 
merce.—Butter Bros. Shoe Co. v. 
United States Rubber Co., Colo., 156 
P. 1, 84 C.C.A. 167. 

20 . U.S.—Groves v. Slaughter, La., 
15 Pet. 449, 611, 10 L.Ed. 800. 
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21. Tenn.—Stale v. Foreman, 8 
Yerg. 255. 

12 C.J. p 7 note 19. 

22. U.S.—U. S. V. Burch. D.C.Cul.. 
226 F. 974. 

23. U.S.—Slate of Minnesota v. Bla- 
sius, 54 S.Ct. 34. 290 U.S. 1. 78 L. 
Ed. 131, reversing State v. Blaslus, 
215 N.W. 612, 187 Minn. 420, certio¬ 
rari granted State of Minnesota v. 
Blasius, 53 S.Ct. 656, 289 U.S. 717, 
77 L.Kd. 1470 — Public Utilities 
Commission for State of Kansas 
Landon, Kan., 39 S.Ct. 268, 249 U.S. 
236, 63 L.Ed. 577, reversing. D.C.. 
l^andon v. Public Utilities Commis¬ 
sion of State of Kansas. 242 F. 658 
and 245 F. 950. modified on other 
grounds 39 S.Ct. 389, 249 U.S. 590. 
63 L.Ed. 791—Rearick v. l‘ewms> 1- 
vania. Pa., 27 S.Ct. 159, 203 U.S. 
607, 612, 61 L.Ed. 295—In ter-Island 
Steam Nav. Co. v. Territory of 
Hawaii, C.C.A.Hawaii. 96 F.2d 412. 

Ark.—Department of Public Utilities 
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Related terms. The terms “instruments of inter¬ 
state commerce,” “accessories of interstate com¬ 
merce,” and “implements of interstate commerce,” 
are merely forms of expression which have no defi¬ 
nite legal significance and do not connote a valid 
conclusion that work on an article so designated is, 
or is not, work in interstate commcrce.24 

§ 3. Commerce with Foreign Nations 

'^Commerce ^ith foreign nations** is commerce or 
some spectes of commerciai intercourse which is between 
citizens of the United States and citizens or subjects of 
foreign governments and which, either immediately or at 
some stage of its progress, is extraterritoriai. 

Commerce with foreign nations, sometimes refer¬ 
red to as “international commcrce,”25 means com¬ 
merce between citizens of the United States and 


citizens or subjects of foreign governments, as in- 
dividuals.26 It embraces every species of commer¬ 
cial intercourse between the United States and for¬ 
eign nations,27 but is limited to commerce and 
transactions which, either immediately or at some 
stage of their progress, are extpatcrritorial.28 

§ 4. Commerce with Indian Tribes 

'^Commerce with the Indian tribes'* denotes traffic or 
commerciai intercourse, in which both the United States 
and Indians are concerned, with individuals composing 
the Indian tribes. 

Commerce with the Indian tribes means com¬ 
merce with the individuals composing those tribes.29 
It includes intercourse and traffic that interest more 
than one, in which the United States and the In¬ 
dians are both concerned.*® 


n. GENERAL POWER TO REGULATE 


§ 5. In General 

Ciose and perplexing questions, especially as to the 
application of principles, are presented as new cases arise 
involving the proper demarcation between the respective 
powers of congress and the states to regulate commerce. 

The question as to what is the proper dividing 
line between the respective powers of congress and 
those of the states to regulate commerce has been 
declared to be the most perplexing and confusing 


topic in American constitutional law.*i This ques¬ 
tion, involving as it does the interpretation and con¬ 
struction of the commerce clause of the United 
States constitution, has been the subject of multi¬ 
tudinous decisions** and of endless discussion from 
the adoption of the constitution to the present 
time,** and, while the supreme court of the United 
States is the one ultimate judicial authority on all 
questions of interstate commerce,*^ yet, as has been 


V. Arkansas Loiiisinna Oas Co., 108 
S.W.Sd 586. 194 Ark. 354. 

Ill,—l*eopl<* «*x rol. M<*Tj«UK:hlln v. 

G. 11. Chips Co.. 198 N K. 356. 361 
Ill. 405, altirmed llarltord Accident 
& Indemnity Co. v. I’eople of State 
of Illinois cx rcl. Mc•TJau^^l^lln, 56 
S.C1. 685, 298 U.S. 105. 80 L..Kd. 
1099. 

12 C.J. p 7 note 17. 

24. Conn.—Sulliv.an v. New York, N. 

H. & H. R. Co.. 134 A. 795, 105 
<\>nn. 122. certiorari dented New 
York, N. H. & H. H. Co. v. Sulli¬ 
van, 47 S.Ct. 457, 273 U.S. 754, 71 
UEd. 876. 

as. U.S.—Louisville & N. R. Co. v. 
Tennessee R. Commn., C.C.Tenn., 
19 F. 679, 701. 

26. U.S.—Henderson v. Wickham, 
La., 92 U.S. 259. 23 L.Ed. 543. 

N.Y.—People v. Ilavomcyer Sr Elder, 
265 N.Y.S. 249, 252, 14 8 Misc. 555. 
12 C.J. p 7 nolo 20. 

27. U.S.—Board of Trustees of Uni¬ 
versity of Illinois V. U. S., 53 S. 
Ct. 609, 289 U.S. 48. 77 L.Ed. 1025, 
afllrminf? 20 Cust. & Pal.App. 134, 
certiorari (granted 53 S.Ct. 315, 287 

U. S. 696, 77 L.Ed. 620—Henderson 

V. Wickham, La., 92 U.S. 259, 23 L. 
Ed. 643—Gibbons v. Otrden, N.Y., 
9 Wheat. 1. 6 L.Ed. 23. 


N.Y.—People v. Ilavemeyer & Elder, 
265 N.Y.S. 249, 148 Misc. 556. 

12 C.J. p 7 note 21. 

28. U.S.—Lord v. Goodall SS. Co., 
Cal., 102 U.S. 541, 26 L.Ed. 221— 
Veazie v. Moor, Me., 14 How. 668, 
14 L.Ed. 545—Winder v. Caldwell, 
D.C, 14 How. 434. 11 L.Ed. 487. 

29. U.S.—U. S. v. IloJliday, Mich. & 
Minn., 3 Wall. 407, 18 L.Ed. 182. 

30. Tenn.—State v. Foreman, 8 
Yerg. 266. 

31. U.S.—Washington Water Power 
Co. V. City of Coeur d’Alene, Idaho. 
D.C.Idaho, 9 F.Supp. 263. 

12 C.J. p $ note 2.5. 

32. Wis.—Loverin, etc., Co. v. Trav¬ 
is, 115 N.W. 829, 135 Wis. 322. 

33. U.S.—Kentucky Whip & Collar 
Co. v. Illinois Cent. R. Co., D.C. 
Ky., 12 F.Supp. 37, affirmed, C.C. 
A., 84 F.2d 168, certiorari granted 

57 *S.Ct. 19, 299 U.S. 625, 81 L.Ed. 
386, affirmed 57 S.Ct. 277, 299 U.S. 
334, 81 L.Ed. 270. 

34. S.D.—Dakota Photo Engraving 
Co. V. Woodland, 241 N.W. 510, 69 
S.D. 523, affirming 236 N.W. 471, 

58 S.D. 441. 

Tex.—Neville v. Gulf. C. & S. F. Ry. 
Co.. Com.App., 252 S.W. 483, re¬ 
versing 244 S.W. 980, which re¬ 
versed, Civ.App., 187 S.W. 388. 
Vt.—State v. Williams, 136 A. 713, 
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100 Vt. 160—State ▼. Caplan, 135 
A. 705, 100 Vt. 140. 

12 C.J. p 8 note 27. 

Interpretation of conatitntion 

The decision of all questions aris¬ 
ing under the laws of the United 
States, including, in particular, the 
definition and meaning of the com¬ 
merce clause of the constitution, 
rests Anally and conclusively with 
the federal courts.—Western Union 
Telegraph Co. v. Bowles, 98 S.E. 645. 
124 Va. 730. 

Interpretation of acts of congress 

(1) In cases arising in Interstate 
commerce, the acts of congress, as 
interpreted by the United Stales su¬ 
preme court, are entitled, not only 
to deference, but to absolute obedi¬ 
ence.—Porkner v. Louisville & N. R. 
Co., 24 S.W.2d 290, 232 Ky. 579. 

(2) The supreme court of the 
United States Is the Anal authority 
as to the proper interpretation of 
acts of congress regulating matters 
pertaining to interstate commerce.— 
Neville v. Gulf. C. & S. F. Ry. Co., 
Tex.Com.App.. 252 S.W. 483, revers¬ 
ing 244 S.W. 980, which revarsed. 
Civ.App., 187 S W. 388. 

Determination of obstmetion of in¬ 
terstate commerce 

The power to determine whether 
state action will obstruct interstate 
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often pointed out, and even admitted by the court 
itself, the decisions of that high tribunal have been 
far from uniform.**^ Still it can safely be said that 
the differences of opinion manifested have not been 
so much on fundamental principles as on the appli¬ 
cation of those ])rinciples to particular facts and the 
construction of the various state statutes which 
have been under consideration. The principles 
themselves are fairly well settled.36 In view of 
these facts, the supreme court has said that it would 
be a useless task to undertake to fix an arbitrary 
rule by which the line separating the powers of the 
state from the exclusive power of congress in this 
regard must in all cases be located, and that it is 
better to settle each case as it arises on a view of 
the particular rights involved.37 Indeed, even as 
to a distinction which is clear in principle and is 
well established, it may be possible to draw a pre¬ 
cise line only as individual cases arise.^® The de¬ 
limitation of the respective powers of the two gov¬ 
ernments often requires nice adjustments.^^ 


§ 6. Power of Congress 

Subject only to the limitations found In the constitu¬ 
tion Itself, the broad and general power conferred upon 
congress by the commerce clause of the federal consti¬ 
tution is full, complete, and plenary. 

Disordered commerce among the states having 
contributed largely to the fall of the original Con¬ 
federacy, the need and desirability of just, equitable, 
and uniform regulations of commerce, together with 
protection from conflicting, discriminatory, and 
stifling state legislation, and the necessity of lodg¬ 
ing power in the central government to attain this 
end, were among the prime causes, not only for 
the insertion in the constitution of the United States 
of the provision conferring uiion congress power to 
regulate commerce with foreign nations, and among 
the several states, and with the Indian tribes,^® but 
also for the establishment of the constitution it- 
self.^^ This provision gives all the authority that 
congress has over commerce,*^- other than com¬ 
merce in the District of Columbia and the terri¬ 
tories. 


commerce Inheres in the United 
States as an incident of its power 
to regulate such commerce. 

U.S.—Alabama & V. Uy. Co. v. Jack- 
son & E. Ry. Co.. 46 S.Ct. 635. 271 
U.S. 244, 70 E.Ed 928. reversing 
101 So. 553. 136 Miss. 726. 

Ill.—People V. Illinois Cent. R. Co., 
155 N.E. 841, 324 Ill. 591, 51 A.L. 
R. 1236, certiorari denied People 
of State of Illinois v. Illinois Cent. 
R. Co.. 48 S.Ct. 37. 275 U.S. 541, 
72 L.Ed. 415. 

Jurisdiction of causes arising in in¬ 
terstate commerce see infra §9 147, 
148; and the C.J.S. titles Courts 9 
525, also 15 C.J. p 1154 note 79; 
9 526, also 15 C.J. p 1156 note 4, p 
1157 note 12-p 1158 note 14; and 
Federal Court.s 9 35, also 25 C.J. 
p 729 note 35—p 730 note 38. 
Review by federal supreme court of 
state decision as to authority of 
congress over commerce see the C. 
J.S. title Fi'deral Courts 9 259, also 
25 C.J. p 942 notes 73. 74. 

35. U.S.—Edwards v. United States. 

C. C.A.Cal., 91 I«’.2d 767, reversing, 

D. C., 16 P.Supp. 53. 

12 C.J. p 8 note 28. 

36. U.S.—Washington Water Power 
Co. V. City of Cocur d’Alene, Ida¬ 
ho. D.C.Idaho, 9 F.Supp. 263. 

12 C.J. p 8 note 29. 

Bxceptional Bituatlons 

Iiifferent rules respecting the va¬ 
lidity of state laws challenged under 
the commer<*e clause, although read¬ 
ily understood and entirely consist¬ 
ent, are occasionally difficult of ap¬ 
plication, as where a state statute 
closely approaches the line which 
separates one rule from another. As 
might be expected, the decisions 


dealing with such exceptional situa¬ 
tions have not been in fuli accord. 
Otherwise, the course of ad ludii'at ion 
has been <*onsistent and uniform. - 
Shafer v. Farmers’ Oram ('o, N !>., 
45 S.Ct. 481, 268 U.S. 189, 69 L Ed. 
909. 

37. U.S.—^W’abash, etc., R. Co. v. Il¬ 
linois. Ill., 7 S.Ct. 4, 118 IT S 557, 
30 U.Ed. 244—Stone v. Farmers’ L. 
& T. Co., Miss., 6 set. 334. 338, 
1191, 116 U.S, 307. 29 L. Ed. 636 - 
Hall V. Do Cuir, La., 95 US 485, 
24 L.Ed. 547. 

38. U.S.—A. L. A. Schcchtcr Poultry 
Corporation v. U. S., N Y., 55 S. 
Ct. 837, 295 U.S. 49.5, 79 L Ed. 1570, 
97 A.L.R. 947, reversing in part 
and affirming in part, CC.A., U. ,S. 
v. A. L. A. Schechter I'oultry Cor¬ 
poration, 76 F.2d 617, reversing in 
part and affirming in part, D.C., U. 
S. V. Si’hechter, 8 F.Supp. 136, cer¬ 
tiorari granted Schechter v. U. S.. 
55 S.Ct. 661, 295 U.S. 723, 79 J. Ed. 
1676, and U. S. v. A. L. A. Scheeh- 
ter Poultry Corporation, 55 S.Ct. 
651, 295 U.S. 723. 79 L.Ed. 1676. 

Ohio.—Divisional Code Aulbonly No. 
23, Retail Solid Fuel Industry v. 
Iteiseiiberg, 196 N.E. 424, 129 Ohio 
St. 679. 

33. U.S.—Lawrence v. St. Louis-Sun 
F'raneisco Ry. Co., Okl , 47 S.t't. 
720, 274 U.S. 588, 71 L Ed. 1219. 

40. U.S. — South Carolina State 
Highway Department v. Barnwell 
Bros., S.C., 58 S.Ct. 510. 303 U.S. 
177, 82 L.Ed. 734, reversing, D.C., 
Barnwell Bros. v. South (\'irollna 
State Highway Departirient, 17 F. 
Supp. 803—U. S. V. Sutherland, D. 
C.Mo., 9 F.Supp. 204. 
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Tnd —Ellw-nuger v. State, IRO NR. 
287, 203 Irid. 307. 

Tex.—Si)Uthwe.stern Oreyhoiind Lines 
Ine. V. Railroad (Commission of 
Texas. 99 S \V 2d 263. 267, 128 Tex. 
560, 109 A.L.R. 1235, citing Cor¬ 
pus Juris. 

12 C.J. p 9 nole 35. 

Function of the commerce clause 
of the const It lit ion ,.s to regulate 
commerce among the states by pro¬ 
tecting the slates against each other 
through the adoption of uniform, 
just, and fair regulations of inter¬ 
state business relations.—Douglas v. 
Wallace, D C Okl., 8 F.Supp. ;479. 
Design to keep commerce open 
Tho privileges and immunities and 
the iiiterstale commerce clauses of 
the con.stilution were de,signcd to 
keep open commerce in goods, ideas, 
and individuals.' -O’Connell v. Konto- 
john, Fla., 179 So. 802. 

41. U.S—Kentucky Whip & Collar 
Co. V. lllmois Cent. R. Co.. D.C. 
Ky., 12 L’.Supp. 37. affirmed, C.C.A., 
84 F.2d 168, certiorari granted 57 
set. 19. 299 U.S. 525, 81 L.Ed. 386, 
affirmed 57 S.Ct. 277, 299 U.S. 334. 
SI L.Ed. 270—Washington Water 
Power Co. v. City of Coeur d’ 
Alene, Idaho, D.CMdaho, 9 F.Supp. 
263—11. S. V. Mills, D.C.Md., 7 F. 
Supp. 547, case dismissed, C.C.A., 
77 F.2d 1019. 

12 C.J. p 9 note 36. 

42. Del.—Van Winkle v. State, 91 A. 

385. 27 Del. 578. Ann.Cas.l916D 

104, 88 A. 807, 27 Del. 405. 

“The commerce danse of the con¬ 
stitution is a delegation of power to 
the United States."—Raymond Lum¬ 
ber Co. V. Raymond Light, etc., Co., 
159 P. 133, 92 Wash. 330. 337. 
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Nature, extent, and importance. The power con¬ 
ferred upon congress by the commerce clause of the 
constitution is one of the great powers of the na¬ 
tional government and it is not exceeded in im¬ 
portance to the welfare of the nation by any other 


power granted to congress.^^ It is not only broad, 
general,and continuing,^but is also distinct and 
substantive,'*^ full,^'** complete,®® and plenary 
and it is subject to no limitations other than those 
prescribed by the constitution itself.®- Indeed, it 


43. II.S.—MonoriKahela Nav. Co. v. 
U. S., Pa., U S3.Ct. 622, 148 U.S. 
312. 37 L.Ed. 463. 

44. U.S.---U. S. V. Mills, D.C.Md., 7 
F.Supp. 517, oaa« dismissed, C.C.A.. 
77 F.2d 1019. 

45. U.S.—Camlncttl v. U. S., (''al., 

37 S.Ct. 192, 242 U.S. 470. 61 L.JOd. 
442. L.R.A.1917F 502. Ann.Cas. 

1917B 1168. 

46. U.S.—U. S. V. Colorad<i. etc.. R. 

Co.. Colo., 167 F. 321, 8.6 C.C.A. 27. 
15 L.R.A..N.S., 167, 13 Ann.Cas. 

893, certiorari denied 28 S.Ct. 570, 
209 U.S. 54 4, 52 UPM. 919. 

47. U.S.—Browning v. U. S.. C.C.A. 
Okl., 6 P\2d 801, certiorari denied 
46 S.Ct. 25. 269 U.S. 668, 70 L.Kd. 
416. 

Commerce clanee was not repealed 
by Twenty-Plrst Amendment in .so 

far as interstate commerce in intox¬ 
icating li(]Uors is <oncerned.—Paeillc 
Fruit & Produce Co. v. Martin, DC. 
Wash.. 16 P\Supp. 34. 

48. U.S.—U. S. V. lielaware, et<*., 
Co., C.C.Pa., 164 P. 215, reversed on 
other grounds 29 S.Ct. 527, 213 U.S. 
366, 63 D.P]d. 836. 

49. U.S.—Browning v. U. S.. C.C.A. 
Okl., 6 P'2d 8()J. certiorari denied 
46 S.Ct. 25. 269 U.S. 568, 70 D Ed. 
416—Amazon Petroleum C’orpora- 
tion V. Railroad Commis.sion of 
Texas, D.C.Tex., 5 P\Supp 639, re¬ 
versed on other grounds, C.C.A., 
Ryan v. vXmazoii I’etroleum Corpo¬ 
ration, 71 F'.2d 1, certH.ran granl<*d 
Amazon I’etroleum ('orporation v. 
Ryan. 55 S.Ct. 102, 293 U.S. 539, 
79 D Pld. 645, reversed on other 
grounds 55 S.Ct. 241, 293 U.S. 388, 
79 D.Ed. 446. 

60. U.S.—U. S. V. Carolene Products 
Co., 111., 68 S.Ct. 778, 304 U.S. 144. 
82 L.Ed. 1234—Kentucky Whip & 
Collar Co. v. Illinois Cent. It. Co., 
Ky., 57 S.Ct. 277, 299 U.S. 334, 81 
L.Ed. 270, afTirmmg. C.C.A., 84 P. 
2d 168, nfhrming, DC., 12 F.Supp. 
37, certiorari granted 57 S.Ct. 19, 
299 U.S. 525, 81 L.Ed. 386—U. S. v. 
Shissler, D.C.Ill., 7 F.Supp. 123— 
Amazon Petroleum Corporation v. 
Railroad (Commission of Texas, D. 
C.Tex., 5 F.Supp. 639, reversed on 
other grounds. C.C.A., Ryan v. 
Amazon Petroleum Corporation, 71 
F.2d 1, certiorari granted Amazon 
Petroleum Corporation v. Ryan. 55 
S.Ct. 102, 293 U.S. 639, 79 L.Ed. 
646, reversed on other grounds 55 
S.Ct. 241, 293 U.S. 388. 79 L.Ed. 
446. 

Ill.—People V. Illinois Cent. R. Co., 
166 N.E. 841. 321 111. 591. 51 A. 


L.R. 1236, certiorari denied People 
of State of Illinois v. Illinois 
Cent. R. Co.. 48 S.Ct. 37. 275 U. 
S. 541. 72 L.Ed. 415. 

Ohio—Hall V. Industrial Commission 
of Ohio, 3 N.E 2d 367, 131 Ohio St 
416, affirming 3 N.E.2d 635, 52 Ohio 
App. 318. 

51. IT.S.—^National Labor Relations 
Board v. Jones & Laughlin Steel 
Corporation, 57 S Ct 615, 301 U.S. 
1, 81 L.Kd. 893. 108 A.L.R. 1352, 
reversing, C.C.A., 83 F.2d 998, cer¬ 
tiorari granted 57 S.Ct. 119, 299 U. 
S. 634, 81 L.Ed. 393—Kentucky 

Whip & Collar Co. v. Illinois Cent. 

R. Co.. Ky.. 57 S.Ct. 277. 299 U.S. 
334, 81 L.Ed. 270, allirming, C.C.A., 
84 F.2d 168, affirming, D.C.. 12 F. 
Supp. 37. certiorari granted 57 S. 
Ct. 19. 299 U.S. 525, 81 L Ed. 386— 
Hoard of Trustees of University 
of Illinois V. n. S. 53 S.(M. 509. 289 

U. S. 48, 77 L.Ed. 1025. affirming 20 
Cust. & I’at.App. 134, eertiorari 
granted 53 S Ct. 315, 287 ir.S. 696, 
77 L.Ed. 520 —Brotherhood of Rail¬ 
road Shop Crafts of America, Rock 
Island System. Brand Lodge No. 3 

V. Lowden, C.C^.A.Knn., 86 F 2d 4 58, 
108 A.L.R. 1128, affirming, D.C.. 
Asso(‘iaiion of Roek Island Me¬ 
chanical & T^iwer Plant Enu>lo>ees 
V. Lowden, 15 F.Supp. 176, certio¬ 
rari denied Brotherhood of Rail¬ 
road ShoF> Crafts of America v. 
Lowden. 57 S.Ct 435, 300 U.S. 659, 
81 LEd. 868—Clark v. Pigeon Riv¬ 
er Improvement Slide & Boom Co., 
C.C.A.Minn., 52 F.2d 550—U. S. v. 
Plisco, D.C.D.C.. 22 F.Supp. 242— 
U. S. V. Whiting Milk Co.. V.C. 
Mass., 21 F.Supp. 321—U. S. v. 
Edwards, l>.(\(\al., II F.Sinip. 381 
—City of Tulsa v. Southwestern 
Bell Telephone Co.. DC.okl., 5 F. 
Supp. 822, affirmed. C.C A„ 75 F.2d 
343, certiorari denied 55 S.Ct. 656, 
295 U.S. 744, 79 L.Ed. 1690—Ama¬ 
zon Petroleum CorFioration v. Rail¬ 
road (Tommi.saion of Texas, D.C. 
Tex., 5 F.Supp. 639, reversed on 
other grounds. C C.A., Ryan v. 
Amazon Petroleum Corporation. 71 
F.2d 1, certiorari granted Amazon 
Petroleum Corporation v. Ryan, 55 

S. Ct. 102. 293 U.S. 639, 79 L.Ed. 
645, reversed on other grounds 55 
S.Ct. 241, 293 U.S. 388, 79 L.Ed. 
446. 

Me.—Lewis Poultry Co. v. New York 
Cent. R. ('o., 105 A. 109, 117 Me. 
482. 

N.y.—Cline V. Consumers' Co-op. 
Gas & Oil Co., 274 N.Y.S. 362, 152 
Misc. 653. 

Ohio.—Hall V. Industrial Commission 
of Ohio, 3 N.E.2d 367, 131 Ohio 
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St. 4K.. amrmlng 3 N.E.2d 635, 62 
Ohio App. 318. 

Tex. — Southwestern Greyhound 
Lines Inc. v. Railroad Commission 
of Texas. 99 S W.2d 263, 267. 128 
Tex. 560. 109 A.L.R. 1235, citing 
Corpus Juris. 

12 C.J. i» 9 note 37. 

52. U.S —IT. S. V. Carolene Products 
('o. Ill., 58 S.Ct. 778, 304 U.S. 144, 
82 LEd. 1231—Kentucky Whip & 
Collar Co. v. Illinois Cimt. R. Co.. 
Ky.. 57 S.C’t. 277. 299 U.S. 334. 81 
Ti.Ed. 270, affirming, C.C.A., 81 F.2d 
168, affirming. D.C.. 12 F Supp. 37. 
(•ertiorari granted 67 S.('t. 19, 299 
U.S. 525, 81 L Ed 386—Louisian.i 
I’ublie Service Commission v. Tex¬ 
as & N. O R. Co.. La. 52 S.Ct. 71. 
284 U.S. 125, 76 L.Ed. 201, affirm¬ 
ing, D.C., Texas & N. O. R, (\) \. 
Louisiana Public Service Commis¬ 
sion, 41 F.2d 293—Sherlock v. AI'- 
ing, Ind., 93 U.S. 99. 103. 23 LEd 
819—Clark v. Pigeon River Im¬ 
provement Slidi* Room Co.. C.C 
A.Minn., 52 F.2d 550—U. S \. 
Shis.sler, D.C.Ill., 7 F.Supp. 123 
DC. — Tririil.\ Methodist ('‘hureh. 
South, v Fed(*ral Radio Commis- 
Mon. 62 F.2d 850. 61 App.DC. 311, 
eerlioiari denied 53 S.Ct. 317, 288 
ir.S. 599, 77 T4.Ed. 975. 

12 CJ. p 9 note 38 
Existing arrangements 

•'The Flower of (’’ongress in th<* 
regulation of inlc'i-state commerce is 
not fettered by the necessity of 
maintaining existing arrangements 
which w’ould conflict with the execu¬ 
tion of Its F>olicy, as such a restric¬ 
tion w'ould plac'c the regulation in 
the hands of private individuals and 
withdraw from the control of Con¬ 
gress so much of the field as th<*> 
might choose by proF>hetic diseern- 
menl to bring within the range of 
their enterprises.”—Federal Radio 
(''ornmissiuri v. Nehson Bros. Bond & 
Mortgage Co. (Station AVIBO), 53 S. 
C{. 027, 289 U.S 266, 77 L.Ed. 1166. 
89 A.IaR. 406, reversing Nelson Bros 
Bond & Mortgage Co. (Station 
VVIBO) V. Federal Radio Commis¬ 
sion. 62 F.2d 851, 61 Aiifi. 1>C. 315. 
and certiorari granted Federal Radio 
Commission v. Nelson Bros. Bond & 
Mortgage (\>.. 53 S.Ct 506, 288 U.S. 
597, 77 L Ed. 974, rehearing denied 
Federal Radio (Commission v. Nelson 
Bros. Bond & Mortgage Co. (Station 
WIBD), 51 S.Ct 856, (two cases) 292 
U.S. 613, 78 L.Ed. 1472 and Federal 
Radio Commission v. North Shore 
Church (Station Wl’CC). 54 S.Ct. 
856. (two eu.ses) 292 U.S. 613, 78 L. 
Ed. 1472. 
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has been said that the power is absolute,or that, 
within the scope of the grant, it is unlimited 
but notwithstanding these statements, the power is 
not absolute.**® It is subject to the limitations im¬ 
posed by the constitution,®® such as the Fifth 
Amendment to the federal constitution, as stated in 
the C.J.S. title Constitutional Law § 69, and spe¬ 
cifically, the clauses prohibiting the taking of pri¬ 
vate properly for public use without just compen¬ 
sation, as discussed in the CJ.S. title Eminent Do* 
main § 18, also 12 CJ. p 9 note 39, and providing 
that no person shall be deprived of property with¬ 
out due process of law, as shown in the C.J.S. title 
Constitutional Law § 602, and the Tenth Amend¬ 
ment, as stated in the title Constitutional Law § 
69; and, although it was not taken away or cur¬ 
tailed by the repealed Eighteenth Amendment, as is 
seen in the CJ.S. title Intoxicating Liquors § 23, 
also 33 C.J. p 500 note 60, it is qualified by the 
Twenty-First Amendment § 2, in so far as the im¬ 
portation of liquors into a slate against its laws is 
concerned, as treated in the C.J.S. title Intoxicat¬ 
ing Liquors § 21. 


Construction and application generally. The 
commerce clause of the federal constitution is given 
a broad and liberal construction®^ and application.®* 
It is said that the economic tide is inevitably forcing 
on the courts the need for giving ever expanding 
latitude to the commerce clause of the constitution 
and that any other course would unerringly lead to 
a retardation of our civilization.®* However, as 
noted infra § 7, even though there has been a vast 
increase and expansion of interests in interstate 
commerce, ours is still a dual system of government 
and the power of congress under this grant is still 
confined to the subject matter named therein; it 
may not he pushed to the extreme of obliteration of 
the distinction between national and local concerns 
which the commerce clause itself recognizes. Pow¬ 
er which does not exist cannot, of course, be ex¬ 
panded, even by an emergency.®* 

State powers compared. There is a wide distinc¬ 
tion between the power of congress under the com¬ 
merce clause of the constitution and the power of a 
stale under the powers reserved to the states and 
recognized by the constitution, such as that known 


XnteritAte compact 

The powers of congress over com¬ 
merce can bo in no way afCoctod by 
an agreement between two states.— 
South Carolina v. Georgia. 9.*! U.S. 
4, 23 Li.Ed. 782—Pennsylvania v. 

Wheeling, etc., Bridge Co., 18 How., 
U.S.. 421, 16 KEd. 435. 

Kanlclpolltsr’s liability for tort 

Congress has the power to make a 
municipality of a state liable for 
the torts of its agents when it is en¬ 
gaged in interstate cominen-e.— 
Mathewes v. Port Utilities Commis¬ 
sion of Charleston, S. C., D.C.S.C.. 32 
F.2d 913. 

Tenth Amendment of the constitu¬ 
tion is merely a general reservation 
to the states of all powers not grant¬ 
ed and is not a limitation of the 
specific grant of power made by the 
commerce clause.—National Labor 
Relations Board v. Santa Cruz Fruit 
Packing Co., C.C.A., 91 F.2d 790, cer¬ 
tiorari granted Santa Cruz Fruit 
Packing Co. v. National Labor Rela¬ 
tions Board. 58 S.Ct. 282, 302 U.S. 
G80, 82 L.Bd. 625, affirmed 58 S.Ct. 
656, 303 U.S. 453, 82 L.Ed. 954. 

63L U.S.—-Hampton, Jr., & Co. v. U. 

S., 14 Ct.Cust.App. 350, affirmed J. 
W. Hampton, Jr., & Co. v. U S., 
48 S.Ct. 348, 276 U.S. 394, 72 L.Ed. 
624. 

N.Y.—I*eople ex rel. Delaware & 
Hudson Co. v. Public Service Com¬ 
mission of New York, 234 N.Y.S. 
342, 226 App.Div. 43. 

Wash.—Luckenbach S. S. Co. v. Den¬ 
ney. 278 P. 419, 162 Wash. 648— 


Great Northern Ry. Co. v. State, 
267 P. 506, 147 Wash. 630. 

54. U.S.—IT. S. v. Mills, D.C.Md., 7 
F.Supp. 547, case dismissed, C.C.A., 
77 F.2d 1019. 

55. U.S.—CT. S. V. Carolene Products 
Co., D.C.IJl., 7 F.Supp. 500, re¬ 
versed on other grounds 58 S.Ct. 
778, 304 U.S. 144, 82 L.Ed. 1234. 

50. U.S.—U. S. V. Chi cages M. St. P. 

* P. R. Co., 111., 51 S.Ct. 159. 282 
U.S. 311, 75 L.Ed. 359, affirming, 

D.C., Chicago, M. St. P. & J*. R. 
Co. V. U. S., 33 F2d 682—Great 
Northern Utilities Co. v. Public 
Service Commission, DC.Mont., 52 
F 2d 802, affirmed Public Service 
Commission of Montana v. Gn‘at 
Northern Utilities Co., 62 S.Ct. 313, 
2S5 U.S. 624, 76 L.Ed. 921, con¬ 
formed to, D.C., Great Northern 
Utilities Co. v. Public Service Com¬ 
mission, 1 F.Supp. 328, reversed on 
other ground Public Service Com¬ 
mission of Montana v. Great 
Northern Utilities Co., 53 S.Ct. 646, 
289 U.S. 130, 77 L.Ed. 1080—l»reci- 
sion Castings Co. v. Boland, D C. 
N.Y.. 13 F.Supp. 877, affirmed, C.C. 
A., 85 F.2d 16—^U. S. v. Seven Oaks 
Dairy Co., D.C.Ma.ss.. 10 F.Supp. 
996—U. S. V. Carolene Products 
Co., D.C.Tll., 7 F.Supp. 500, re¬ 
versed on other grounds 58 S.Ct. 
778, 304 U.S. 144, 82 L.Ed. 1234. 

N Y.—Public Service Commission, 
Second Dist., v. New York Cent. R. 
Co., 186 N.Y.S. 267, 193 App.Div. 
615, reversing 183 N.Y. 799, 112 
Misc. 617, and affirmed 129 N.E. 
455, 230 N.Y. 149, 14 A.L.R. 449. 

12 C.J. p 9 note 39. 
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57. U.S.—Browning v. U. S., C.C.A. 
Okl., 6 F.2d 801, certiorari denied 
46 S.Ct. 25, 269 U.S. 568. 70 L.Ed. 
416—U. S. V. James W. McAlister, 
Inc., D.C.Cal., 8 F.Supp. 529. 

12 C.J. p 10 note 44. 

58. N.Y.—People ex rel. Hudson 
River (Tonnecting R. Corporation v. 
State Tax Commission, 281 N.Y.S. 
358, 245 App.Div. 229, affirmed 5 N. 

E. 2d 377, 272 N.Y. 652, certiorari 
denied People of State of New 
York ex rel. Hudson River Con¬ 
necting R. Corporation v. State 
Tax Commission, 67 S.Ct. 782, 301 
U.S 682, 81 L.Ed. 1340, and 57 S. 
Ct. 783, 301 U.S. 682, 81 L.Ed. 1340. 

59. U.S.—Kentucky Whip & Collar 
Co. v. Illinois Cent. R. Co., D.C. 
Ky., 12 F.Supp. 37, affirmed, C.C.A., 
84 F.2d 168, certiorari granted 67 
S.Ct. 19, 299 U.S. 626, 81 L.Ed. 386, 
affirmed 67 S.Ct. 277, 299 U.S. 334, 
81 L.Ed. 270. 

60. U.S.—U. S. V. Mills, D.C.Md., 7 

F. Supp. 647, case dismissed, C.C.A., 
77 F.2d 1019. Sec Bethlehem Ship¬ 
building Corporation v. Meyers, D. 
C.Mass., 16 F.Supp. 915, affirmed. 
C.C.A., Myers v. Bethlehem Ship¬ 
building Corporation, 88 F.2d 164. 
rehearing denied 89 F.2d 1000, cer¬ 
tiorari granted 68 S.Ct. 26, 302 U. 
S. 667, 82 L.Ed. 616. and Myers v. 
Mackenzie, 58 S.Ct. 27. 302 U.S. 
667, 82 L.Ed. 616, reversed on other 
grounds Myers v. Bethlehem Ship¬ 
building Corporation. 58 S.Ct. 469. 
803 U.S. 41. 82 LuEd. 688. 



16 C.J.S, 


COMMERCE 


§ 7 


as the police powcr.®i However, within the field 
of interstate commerce, the power of congress is 
akin or comparable to the police power of a state, 
it being, within that field, fully as extensive.®® It 
is not essential that the congressional power over 
commerce be used exclusively for the promotion of 
commerce; it may be used also for the promotion 
of other objects of national concern ;®4 and, as 
stated infra § 54, a proper regulation of interstate 
commerce is not objectionable because it has the 
quality of a police regulation. 

Ceases involving state taxation are irrelevant or 
of little value in determining the power of con¬ 
gress under the commerce clause. The power of a 
state to tax goods which have been brought from 
other states is by no means the measure of the pow¬ 
ers of congress over interstate commerce;®® and 


it does not follow that because a thing is subject to 
state taxation, k is also immune from federal regu¬ 
lation under the commerce clause.®® 

§ 7. -Particular Kinds of Commerce 

Congress has constitutional authority to regulate 
foreign and interstate commerce, commerce with the In¬ 
dian tribes, commerce in the District of Columbia and 
the territories, and intra-state commerce which affects 
interstate commerce directly and substantially, but not 
local commerce which Is purely Intra-state or affects In¬ 
terstate commerce only slightly, indirectly, and remotely. 

By virtue of express grant, congress has consti¬ 
tutional authority to regulate interstate commerce,®'^ 
foreign commerce,®® and commerce with the Indian 
tribes.®® Congress does not, however, have power 
to regulate all commerce, but only such commerce 
as is within the terms and construction of the con¬ 
stitutional grant.*^® The fact that ours is a dual sys- 


81. U.S.—Dou{;las v. Wallace, D.C. 

Okl.. 8 F.Supp. 379. 

62. U.S.—-U. 9. V. Edwards, D.C.Cal., 

14 F.Supp. 384—U. 9. v. Western 
& A. R. R., D.C.aa.. 297 P. 4S2-- 

U. 9. V. United Shoe Machinery 
Co.. D.C.Mo., 264 F. 138, motion 
prrjinted United 9hoe Machinery Co. 

V. U. S., 41 S.Ct. 9, and appeal di.«5- 

missed U. 9. v. United Shoe Mach. 
(\)rporation, 41 9 Ct. 217, 251 U.S. 
GGG, 65 l.<.Ed. 4G5, and afllrmed 

United Shoe Machinery Corpoia- 
tion V. U. S., 42 S.Ct. 303, 268 U. 
9. 451, 66 L.Ed. 708, rehearing de¬ 
nied 42 set. 585. 259 U.S. 575. 66 
L.Ed. 1071. 

83. Mass.—Smith v. New England 
Aircraft Co., 170 N.E. 385. 270 
Ma.«is. 611. 69 A.L.R. 300. 

64. U.S.—Kentucky Whip & Collar 

Co. V. Illinois Cent. U. Co., D.C. 
Ky.. 12 F..SUPP. 87. amrined, C.C.A., 
84 F.2d 168, certiorari granted 57 
S Ct. 19. 299 U.S. 625, 81 L.Ed. 386, 
afnrmed 67 S.Ct. 277, 299 U.S. 334, 
81 LEd. 270. 

12 C.J. p 10 note 45. 
eSb U.S.—Live Poultry Dealers’ Pro¬ 
tective As.s’n V. U. S., C C.A.N.Y., 
4 F.2d 840, amrining. D.C., U. S. v. 
Live Poultry Dealers’ Protective 
Ass’n, 298 F. 139. 

66 . U.S.—Bindorup v. Path6 Exeb., 
Neb.. 44 S.Ct 96, 2G.3 U.S. 291. 68 
L.Ed. 308, reversing, C.C.A., 280 P. 
301, certiorari denied 43 S.Ct. 88, 
260 U.S. 725. 67 L.Ed. 483. 

87. U.S. — Dahnke-Walker Milling 
Co. V. Bondurunt, 42 S.Ct. 106. 257 
U.S. 282, 66 L.Ed. 239, reversing 
215 S.W. 76, 18,5 Ky. 386—New- 
fleld V. Ryan. C.C.A.Fla., 91 P.2d 
700, certiorari denied Ryan v. 
Newfleld, 68 S.Ct. 64, (two cases) 
302 U.S. 729, 82 L.Ed. 563. rehear¬ 
ing denied 58 S.Ct. 137, 302 U.S. 
777, 82 L.Ed. 601. 68 S.Ct 138, 302 
U.S. 777, 82 L.Ed. 601. and 58 S. 


Ct 262 (two cases), 302 U.S. 650, 
82 L.Ed. 504—P>allcnline v. Florida 
Tex Oil Co., C.C.A.Fla.. 91 P.2d 
700, certiorari denied Florida Tex 
Oil Co. V. Ballentine, 68 S.Ct. 54. 
302 U.S. 729, 82 L.Ed. 563, rehear¬ 
ing denied 68 S.Ct 138, 302 U.S. 
777, 82 I..Ed. 601, and 58 S Ct 2G2, 
302 U.S. 650, 82 L.Ed. 604—South¬ 
ern Ry. Co. V. Cochran, C.C.A.Ky., 
66 F.2d 1019—Spencer Kellogg * 
Sons v. U. S., C.C.A.N.Y., 20 F.2d 
459, affirming, D.C., U. S. v. Spen¬ 
cer Kellogg & Sons, 12 F.2d G12, 
and certiorari denied Spencer Kel¬ 
logg & Sons V. U. S., 48 S.Ct 132. 
275 U.S. 566, 72 L.Ed. 429—Preci¬ 
sion Castings Co. v. Boland, D.C. 
N.Y., 13 F.Supp. S77, affirmed, C.C. 
A.. 86 F.2d 15. 

La.—Norm Advertising v, Parker, 
App., 172 So. 586. 

Mich.—Rath Packing Co. v. General 
Cold Storage Co.. 192 N.W. 632, 222 
Mich. 315. 

N.y.—Board of Hud.son River Regu¬ 
lating Dist. V. Fonda, & (1. R. 
Co., 164 N.E. 641, 219 N.Y. 44.5, 
modifying 228 N.Y.S. 6S6. 223 App. 
Div. 358. which affirmed 217 N.Y.S. 
781, 127 Misc. 866, amendment of 
remittitur granted 166 N.E. 324. 
250 N.Y. 659. 

Within states 

(1) As to matters which are prop¬ 
erly classified as interstate com¬ 
merce, congress may exercise its 
power without regard to state lines. 
—Leisy v. Hardin, Iowa, 10 S.Ct. 681, 
135 U.S. 100, 34 L.Ed. 128—12 C.J. 
p 15 note 34. 

(2) The proper exercise of such 
power may extend to the interior of 
any state.—Guy v. Baltimore, Md., 
100 U.S. 434, 26 L.Ed. 743- U. S. v. 
Coombs, N.Y., 12 Pet..U.S.. 72, 9 L. 
Ed. 1004. 

(3) Indeed, congressional regula¬ 
tion of interstate commerce is not 
only within the stales, but is also 
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for their benefit and that of their 
citizens.—Pittsburg, etc, R. Co. v. 
Mitchell, 91 N.E. 735, 93 N.E. 996, 
175 Ind. 19C. 

08. U.S.—Board of Trustees of Uni¬ 
versity of Illinois V. U. S., 63 S. 
Ct. 509, 289 U.S. 48. 77 L.Ed. 1025. 
affirming 20 Cust. & Pat.App. 134. 
certiorari granted 63 S.Ct. 316, 287 
U.S. 696, 77 L.Ed. 620—Frischer & 
Co. V. Elting. C.C.A.N.y., 60 F.2d 
711, certiorari denied 63 S.Ct. 96, 
287 U.S. 649, 77 L.Ed. 661. 

12 C.J. p 11 note 62. 

89. U.S.—TT. S. V. Taylor, D.C. 

Wash., 33 P 2d 608, reversed on 
other ground.s, C.C.A., Taylor v. U. 
S. 44 F.2d 531, certiorari denied 
U. S. V. Taylor, 51 S.Ct. 345, 283 TI 
S. 820. 75 L.Ed. 1436—City of Tul¬ 
sa V. Southwestern Bell Telephone 
Co, D C.Okl , 5 F.Supp. 822, af¬ 
firmed, CC.A., 75 F.2d 343. certio¬ 
rari denied 65 S.Ct. 666, 295 U.S. 
744, 79 L.Ed. 1690. 

12 C.J. p 11 note 53. 

Within state 

It is immnlerial that a tribe re- 
side,s wholly within the limits of a 
.state.—Browning v. U. S., C C.A.Okl., 
6 F.2d 801, certiorari denied 46 S Ct. 
25. 269 U.S. 668. 70 L.Ed. 416—Unit¬ 
ed States V. Cisna, C.C.Ohio, 26 F. 
Cas.No.l4.7n5, 1 McLean 254—12 C. 
J. p 11 note 54. 

70. U.S.—ir. S. V. Suburban Motor 
Service Corpoi’ut ion, D.C.Ill., 6 F. 
Supp. 798. 

Votwithstanding expansion of en¬ 
terprise has va.stly increased the in¬ 
terests of intcr.state commerce, the 
subject of federal power is still com- 
mcr<M*, find not all commerce, but 
commerce with foreign nations, and 
among the several states, and with 
the Indian tribes.—Santa Cruz Fruit 
Packing C’o. v. National Labor Re¬ 
lations Board, 58 S.Ct. 656, 303 U.S. 
453, 82 L.Ed. 954, affirming, C.C.A.. 
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tern of government must not be lost sight of; and 
the authority of congress may not be so extended as 
to obliterate the distinction which the commerce 
clause of the constitution itself recognizes between 
commerce among the several states and the internal 
concerns of a state.*^^ Generally speaking, congress 
is without power to regulate, control, or interfere 
with the trade or commerce of a state which is pure¬ 
ly local, domestic, internal, or intra-state."^ While 
congress is not denied the power to regulate intra¬ 
state commerce or local activities which arc so re¬ 


lated to and which so affect interstate commerce 
that congressional regulation thereof is necessary 
or appropriate to protect interstate commerce from 
burdens and obstructions,as where interstate and 
intra-state operations are so interwoven and com¬ 
mingled that regulation of the latter is incidental to, 
and inseparable from, regulation of the former,^^ 
this is true only as to matters which have a direct, 
close, intimate, and substantial, and not merely an 
indirect, remote, distant, or slight, relation with, 
and effect on, interstate commerce congressional 


National Labor Relations Board v. 
Santa Cruz Fruit PaokinK Co., 91 F. 
2d 790, certiorari g^rantod Santa (''ruz 
Fruit Packing Co. v. National Labor 
Relations Board, 58 S.Ct. 282. 302 U. 
S. 680, 82 L.Ed. 525. 

71. U.S.—National Labor Rcliition.s 

Board v. Jones & Laugblin Steel 
Corporation, 57 SCI 615. .301 U.S. 
1, 81 L.Ed. 893, 108 A.L.R 1352, 
reversing. C.C.A.. 83 F.2d 998. cer¬ 
tiorari granted 57 S.Ct. 119, 299 U. 
S. 534, 81 L.Ed. 393—A. L. A. 

Schechtcr Poultry Corporation v. 
IT. S.. N.y., 55 S.Ct. 837, 295 U.S. 
495, 79 L.Ed. 1570. 97 A.L.R. 947, 
reversed in part and afTlrmed in 
part U. S. v. A. L. A, S<‘beel)ter 
Poultry Corporation, 76 F2d 617, 
reversing in part and affirming in 
part, D.C., U. S. v Sehechter, 8 F. 
Supp. 136, eerliorarl granted 
Schechter v. IT. S., 55 S.Ct. 651. 295 

U. S. 723. 79 L.Ed. 1676, and U S. 

V. A. L. A. Scheebter I*oultr.v (\jr- 
poralion, 55 S.Ct. 651, 295 U.S. 723, 
79 LEd. 1676. 

Ohio.—Divisional Code Authority No. 
23, Retail Solid Fuel Industr.v v. 
R»*i.scnberg, 196 N.E. 424, 129 Ohio 
St. 679. 

72. U.S.—Inter-Island Steam Nav. 
Co. V. Territory of Hawaii. C.C A. 
Hawaii, 96 F.2d 412—Allen v. Wal¬ 
lace. D.C.Okl., 12 F.Supp. 515— 
Washington Water Power Co. v. 
City of Cocur d’Alene, Idaho. D.C. 
Idaho, 9 F.Supp. 263—Jbiyal Farms 
Dairy v. Wallace, D.C.Md., 8 F. 
Supp. 975—U. S. V. Mills, D.C.Md., 
7 F.Supp. 547, case dismissed, C.C. 
A., 77 F.3d 1019. 

La.—Gerde-Newrnan & Co. v. Con¬ 
way. 122 So. 849, 168 La. 559— 
Flelschmann Co. v. Conw'ay, 122 So. 
845. 168 La. 547. 

12 C.J. P 11 note 55. 

Oongress liaz no power to intrude 

in field of intra-state eommeree.— 
Foster Bros. Mfg. Co. v. National 
Labor Relations Board, C.C.A.Md., 85 
F.2d 984, rehearing denied 90 F.2d 
948. 

United Btatee la not concerned 

with the conditions in which inter¬ 
nal trade may be carried on.—U. S. 
v. Canadian Pac. Ry. Co., D.C. Wash., 


4 F.Supp. 851. affirmed, C C.A., Cana¬ 
dian Pac. R. Co. V. U. S., 73 F.2d 831. 
Not part of general welfare 

Intra-stale eorninereial activities 
and employment relations completed 
within the several slates are not a 
part of the general welfare of the 
United States government.—Howes 
Bros. Co. v. Massac'hu.setts Unem¬ 
ployment Compensation Commission, 
Muss. 5 N.E.2d 720, eerliorari de¬ 
nied 57 S.Ct. 434, 300 U.S. 657, 81 L. 
Ed 867. 

Sven In an emergency, (‘ongress 
has no power to deal with intra-state 
commerce.—(.^line v. Consumers’ Co¬ 
op. Gas & Oil Co., 274 N.Y.S. 362, 152 
Mi.Mc. 653. 

73. U.S.—National I^iubor Relations 
Board v. Jones & Luughlin Steel 
Corporation, 57 S (’’t. 616, 301 IT.S. 
1, 81 L.Ed. 893, 108 A.L.R. 1352, 
reversing, C.C.A., 83 F.2d 998, cer¬ 
tiorari granted 57 S.('l. 119, 299 
U.S. 534, 81 L.Ed. 393—Wallace v. 
Ourrin, CC.A.N.C., 95 F.2d 850— 
(''on.solldaled Edison Co. of New 
York V. National Labor Relations 
Board, C.C.A., 95 F.2d 390. certio¬ 
rari granted 58 S-CH. 1038, 304 U.S. 
555, 82 L.Ed. 1524, and Internation¬ 
al Brotherhood of Electrical Work¬ 
ers V. National Labor Relations 
Board. 58 S.Cl. 1041, 304 U.S. 555, 
82 L.Ed. 1.524—Neiswonger v. 
Goodyear Tire & Rubber Co., D.C. 
Ohio. 35 F.2d 761—11. S. v. James 

W. McAlusler, Inc., D C.Cal., 8 F. 
Supp. 529—IT. S. V. Canfield Lum¬ 
ber Co., D.C.Neb., 7 F.Supp. 694, 
appeal dismissed, C C.A., Canfield 
Lumber Co. v. U. S., 76 F.2d 1003— 
Richmond Hosiery Mills v. Camp, 
D.C.Ga., 7 F.Supp. 139, affirmed, C. 
C.A., 74 F.2d 200. 

74. U.S.—IT. S. V. New York Cent. R. 
Co., N.Y., 47 S.Ct. 130, 272 U.S. 
457, 71 L.Ed. 350, reversing, D.C., 
New York Cent. R. Co. v. U. S., 13 
F.2d 200—IT. S. V. American Bond 
& Mortgage Co., D.C.Ill., 31 F2d 
448, affirmed, C.C.A., American 
Bond & Mortgage Co. v. U. S., 52 
F.2d 318, certiorari denied 52 S.Ct. 
311, 285 U.S. 638, 76 L.Ed. 931— 
U. S. V. Edwards, D.C.Cal., 14 F. 
Supp. 384—U. S. v. Shissler, D.C. 
Ill., 7 F.Supp. 123. 

264 


N.D.—Midway Co-op. Elevator Co. v. 
Great Northern Ry. Co., 169 N.W. 
494, 41 N.D. 1. 

12 C.J. p 15 note 87. 

Oovernment of one involving control 
of other 

Wherever the Interstate and intra¬ 
state transactions of carriers are so 
related that the government of the 
one involves the control of the other, 
it IS congress, and not the state, that 
is entitled to prescribe the dominant 
rule. 

Cal.—Atchl.Mon. T. & S. F Ry. Co. v. 
Railroad Conirni.ssion, 211 P. 460. 
190 Cal. 214, affirmed Railroad 
Commission of California v. South¬ 
ern Pac. Co.. 44 S.Ct. 376, 264 U.S. 
331. 68 L.Ed. 713. 

Wis.—Minneapolis. St. P. & S. S. M. 
Ry. Co. v. Railroad Commission of 
Wisconsin, 197 N.W. 352, 183 Wis. 
47 . 

75. U.S.—Santa Cruz Fruit Packing 
Co. v. National Labor Relations 
Board, 58 S.Ct. 656, 303 U.S. 453, 82 
L.Ed. 954, affirming, C.C.A., Na¬ 
tional Labor Relations Board v. 
Santa Cruz Fruit Packing Co., 91 
F2d 790, certiorari granted Santa 
Cruz Fruit Packing Co. v. National 
Labor Relations Board, 58 S.Ct. 
282, 302 U.S. 680, 82 L.Ed. 525—A. 
L. A. Schechter Poultry Corpora¬ 
tion V. U. S., N.Y., 55 S.Ct. 837, 295 
U.S. 495, 79 LFld. 1570, 97 A.L.R. 
947, reversing in part and affirming 
in part, C.C.A., U. S. v. A. L. A. 
Schechter Poultry Corporation, 76 
F.2d 617, reversing in part and af¬ 
firming in part, D.C., U. S. v. 
Schechter, 8 F.Supp. 136, certiorari 
granted Schechter v. XT. S., 55 S.Ct. 
651, 295 U.S. 723, 79 L.Ed. 1676, 
and U. S. v. A. L. A. Schechter 
Poultry Corporation, 65 S Ct. 651, 
295 IT.S. 723, 79 L.Ed. 1676—In re 
American States Public Service 
Co., D.C.Md., 12 F.Supp. 667, modi¬ 
fied on other grounds, C.C.A., Bur- 
co, Inc. V. Whitworth, 81 P.2d 721, 
certiorari denied 56 S.Ct. 670 (two 
cases). 297 U.S. 724, 80 L.Ed. 1008 
—U. S. v. Sutherland, D.C.Mo., 9 
F.Supp. 204—U. S. V. Mills, D.C. 
Md., 7 F.Supp. 547, case dismissed, 
C.C.A., 77 F.2d 1019. 

Ohio.—Divisional Code Authority No. 
28, Retail Solid Fuel Industry v. 
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regulations of all matters which could be said to af¬ 
fect interstate commerce indirectly and remotely 
would, if enacted and upheld, embrace practically 
all activities, obliterate the distinction between na¬ 
tional and local concerns, and create, for all prac¬ 
tical purposes, a completely centralized govern¬ 
ment.’^® 

While congress has authority under the constitu¬ 
tion to regulate commerce in the District of Co¬ 
lumbia and the territories, this authority exists un¬ 
der other provisions and is not dependent on the 
commerce clause, sec the C.J.S. titles District of 
Columbia § 2, also 18 C.J. p 1357 note 80 [a]; and 
Territories § 20, also 62 C.J. p 798 note 43 [a]. The 
commerce clause does not extend to Puerto Rico.^7 

§ 8. - Delegation of Power 

While congrett cannot delegate power to regulate for¬ 
eign or Interetate commerce to a state or municipal cor¬ 
poration, It may leave certain matters or details to of¬ 
ficers, departments, or commissions, or even to the states, 
without violating the rule. 

Congress cannot delegate to a state or a municipal 
corporation the power to regulate foreign or inter¬ 
state commerce,’^** but it may constitutionally pro¬ 
vide at what point or stage subjects of interstate 
commerce shall become subject to state law and to 
state regulation,*^® and it may declare that certain 
subjects of interstate or of foreign commerce shall 
be regulated by such laws as the states may respec¬ 


tively enact for that purpose, where the subject is 
one not demanding uniformity of regulation,®® and 
is, therefore, one which, as stated infra § 14, the 
states have a right to regulate in the absence of 
legislation on the subject by congress. Also, con¬ 
gress does not exceed its authority when, in the ex¬ 
ercise of its power to regulate, it devolves minis¬ 
terial duties on certain officials or departments,®^ 
or when it delegates certain details of regulation 
to the interstate commerce commission,®2 or dele¬ 
gates duties to investigate and leave conditions to 
a permanent administrative body, such as the fed¬ 
eral trade commission.®® 

The power to regulate foreign commerce with a 
territory may be delegated to the legislative body 
of that territory, subject to the reserved power of 
congress to annul such legislation as does not meet 
with its approval.®4 However, as noted in the C. 
J.S. title District of Columbia § 2, also 18 C.J. p 
1361 note 46, there can be no delegated power in 
the District of Columbia to regulate interstate com¬ 
merce, where the regulation is of a class calling for 
uniform rules and national legislation. 

§ 9. Power of States 

States have rights under their reserved powers, not¬ 
withstanding the commerce clause of the federal con¬ 
stitution. 

It is not the function of the commerce clause of 
the constitution to deprive the states of their guar- 


Reisenberff, 196 N.E. 424, 129 Ohio 
St. 679. 

Before commencement, or after 
termination, of Interstate com¬ 
merce 

The want of federal roeulatory 
power over local mutters whi<‘h af¬ 
fect interstate commerce only indi¬ 
rectly is the same whether such mat¬ 
ters exist before interstate com¬ 
merce begrins or after it has ended.— 
Carter v. (Tarter Coal Co., D.C., 56 S. 
Ct. 855. 298 U.S. 288. 80 L.Ed. 1160 
—Poster & Kleiser Co. v. Special Site 
Sign Co.. C.C.A.Cal., 85 P.2d 742, cer¬ 
tiorari denied Special Site Sijrn Co. v. 
Poster & Kleiser Co.. 57 S.Ct. 315. 
299 U.S. 613. 81 L.Ed. 452. 

76. U.S.—National Labor Relations 
Board v. Jones & Laugrhlin Steel 
Corporation, 67 S.Ct. 615. 301 U.S. 
1, 81 L.Ed. 893, 108 A.L.R. 13.'i2. re- 
verslnir, C.C.A.. 83 V.2d 998, certio¬ 
rari granted 67 S.Ct. 119, 299 U.S. 
634, 81 L.Ed. 393—A. L. A. Schech- 
ter Poultry Corporation v. U. S., N. 
Y., 55 S.Ct. 837, 296 U.S. 495, 79 
L.Ed. 1670, 97 A.L.R. 947, reversing 
in part and affirming in part. C.C. 
A.. U. S. V. A. L. A. Schechter 
Poultry Corporation, 76 P.2d 617, 


reversing in part and affirming In 
part, D.C., U. S. v. S<*h(‘<hter, 8 P. 
Supp. 136, certit>rari grunted 
Schechter v. S.. 55 S.t”!. 651, 295 
U.S. 723. 79 L.Ed. 1676. and IT S. v. 
A. L. A. Schechter Poultry Corpo¬ 
ration 55 S.Ct. 651, 295 U.S. 723. 79 
L.Ed. 1676. 

Ohio.—Divisional Code Authority No. 
23 Retail Solid Puel Indu.stry v. 
Reisenberg. 196 N.E. 424, 129 Ohio 
St. 679. 

77. U.S.—Lugo V. Suazo, C.C.A.Porto 
Rico, 59 P.2d 386. 

78L U.S—In re Rahrer, Kan., 11 S. 
Cl. 865, 140 U.S. 545. 35 L.Ed. 572, 
reversing, C.C., 43 P. 556, 10 L.R.A. 
444. 

12 C.J. p 12 note 66. 

79. U.S.—Whitfield v. Slate of Ohio. 
56 set. 532, 297 U.S. 431, 80 L.Ed. 
778, affirming 196 N.E. 164, 129 
Ohio St. 543, dismissing error, 197 
N.E. 605, 49 Ohio App. 630, certio¬ 
rari granted Whitfield v. State of 
Ohio. 56 S.Ct. 141, 296 U.S. 561, 80 
L.Ed. 395. 

12 C.J. p 12 note 67. 

80. U.S.—Cooley v. Philadelphia 
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Wardens, Pa., 12 Tlow. 299, 13 L. 
Ed. 996. 

Ind — Indianapolis v. Rleler, 36 N.E. 
857, 138 Tnd 30 

According to dictum, c'ongress may 
permit the* dilTerent states to exer- 
ci.se jurisdiction over matters in 
which jurisdiction is inherent in the 
federal government —Miller v. Mil¬ 
ler, 257 Ill.App. 287. 

81. U.S.—Miller V. New York, C.C. 
NY., 10 P 513. 18 Platchf. 212, 
affirmed 3 SCI. 228, 109 U.S. 38.5. 
27 L.Ed. 971. 

N.Y.—People v. Kelly. 76 N.Y. 475. 

82. U.S. — Interstate Commerce 
Commn. v. Goodrich Transit Co , 32 
S.Ct. 436, 224 IT.S 194, 56 L.Ed. 
729, reversing, <''orn.(’'f , (loodrloh 
Transit Co. v. Interstate Com¬ 
merce Commn., 190 F. 943. 

12 C.J p 12 note 60. 

83. U.S.—Federal Trade Commission 
V. 1’. Lord lard Co., D.C.N.Y., 283 
F. 999, affirmed Federal Trade 
Commission v. American Tobacco 
Co.. 44 Sl't. 336, 264 U.S. 298, 68 
LEd 69(5. 32 A.L.R. 786. 

84. Philippine.—U. S. V. Bull, 16 
Philippine 7. 
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anteed rights under their reserved powers, recog¬ 
nized by the constitution.*® 

§ 10. —— Internal Commerce 

Subject to such regulation of Intra-state commerce as 
congress properly may and does make In order to regulate 
and protect interstate commerce, commerce confined to a 
single state may be regulated by that state in a manner 
‘Which does not Interfere with, or place a burden on, In¬ 
terstate commerce. 

A state has an inherent and reserved right to 
regulate its local, domestic, and internal com¬ 
merce.*® The only limitations on this right are 
that it must be exercised in a manner not inter¬ 
fering with, or placing a burden on, interstate 
commerce,*^ and that it is subject to such regula¬ 
tion of intra-state commerce as congress properly 
may and does make in order to regulate and pro¬ 
tect interstate commerce.** Within these limits, the 
power of a state to control and regulate its purely 
internal commerce is full,** complete,** plenary,*i 
unrestricted by the commerce clause of the federal 


constitution,** and free of the dominion of con¬ 
gress.** The question whether a state statute is ia 
violation of the commerce clause of the federal con¬ 
stitution does not arise where it is sought to apply 
the statute to purely internal commerce,*^ and, in 
such case, the decisions of the interstate commerce 
commission, or the acts of congress on which they 
are based, are not binding.*® 

The person or corporation affected by regulations 
has a right to have intra-state activities controlled 
and regulated, if at all, by the state.** 

§ 11. -Foreign and Interstate Commerce 

A state may not directly regulate, prohibit, or burden 
interstate or foreign commerce; but It may Incldently 
and Indirectly affect It by a bona fide, legitimate, and 
reasonable exercise of the police power. 

Broadly speaking, a state is without power to 
regulate, prohibit, prevent, restrict, obstruct, bur¬ 
den, impede, or interfere with, interstate*^ or for¬ 


es. U.S.—^Doufrlas V. Wallace. D.C. 
Okl., 8 F.Supp. 379. 

as. U.S.—Washington Water Power 
Co. V. City of Ca?ur d'Alene. Idaho, 

D. C.Idaho, 9 P. Supp. 263. 
N.Y.—People v. Katz, 249 N.Y.S. 719, 

140 Misc. 40. 

12 C.J. p 12 note 62. 

87. S.C.—Ingram v. Hughes, 169 S. 

E. 426. 170 S.C. 1, 87 A.L.R. 1325. 

88 . Ill.—State Public Utilities Com¬ 
mission V. Baltimore & O. S. W. U. 
Co., 118 N.E. 81. 281 Ill. 405. 

89. Oa.—Montgomery & Atlanta 
Freight Dines v. Georgia Public* 
Service Commission, 166 S.E. 200, 

175 Ga 826. 

Miss.—Chassanoil v. City of Green¬ 
wood. 148 So. 781, 166 Miss. 848, 
affirmed 54 S.Ct. 541, 291 U.S. 584, 
78 L.Ed. 1004, rehearing denied 54 
S.Ct. 627. 292 U.S. 601, 78 L.Ed. 
1464—Gulf States Creosollng Co. 
V. Southern Finance & Construc¬ 
tion Corporation, 146 So. 860, 166 
Miss. 714. 

90l Miss.—Chassanoil v. City of 
Greenwood. 148 So. 781, 166 Miss. 
848, affirmed 54 S.Ct. 541. 291 U.S. 
684, 78 L.Ed. 1004, rehearing de¬ 
nied 54 S.Ct. 627, 292 U.S. 601, 78 

L.Ed. 1464. 

91. Ala.—Gibson v. State. 106 So. 
231. 214 Ala. 38. 

Miss.—Gulf States Creosoting Co. v. 
Southern Finance & Construction 
Corporation. 146 So. 860. 166 Miss. 
714. 

98. Qa.—Montgomery & Atlanta 
Freight Lines v. Georgia Public 
Service Commission, 166 S.E. 200, 

176 Ga. 826. 


93. U.S.—U. S. V. Mills, D.C.Md., 7 

F.Supp. 647, cose dismissed, C.C.A., 
77 F.2d 1019. 

94. S C.—Farrell v. Atlantic Coast 
Line R. Co., 64 S.E. 226, 82 S.C. 
410. 

95. Ala.—Alabama Gr<*at Southern 

R. Co. V. McCleskey, 49 So. 438. 160 
Ala. 630. 

98. U.S.—Duke Powc»r Co. v. Green¬ 
wood County, DC.S.C., 19 F.Supp. 
932, affirmed, C.C.A., 91 P 2d 665, 
certiorari granted 58 S.Ct. 120, 302 

U. S. 675, 82 L.Ed. 621, affirmed 68 
set. 306, 302 U.S. 485, 82 L.Ed. 
381. 

97. U.S.—Schwab v. Richardson, 44 

S. Ct. 60, 263 U.S. 88, 68 L.Ed. 183, 
affirming 204 P. 396, 188 Cal. 27— 
Southern Ry. Co. v. Cochran, C.C. 
A.Ky., 66 F.2d 1019—Atlantic-Pa- 
eifle Stages v. Stahl. D.C.Mo., 36 P\ 
2d 260—U. S. V. Whiting Milk Co., 
D.C.Mass., 21 F.Supp. 321—Grandin 
Farmers’ Co-op. Elevator Co. of 
Grandin, N. D. v. Danger, D.C.N.D., 
5 F.Supp. 425, affirmed Danger v. 
Grandin Farmers* Co-op. Elevator 
Co. of Grandin, N. D., 64 S.Ct. 772, 
292 U.S. 606, 78 L.Ed. 1467. 

Ill.—St. Louis Southwestern Ry. Co. 

V. Stratton, 187 N.E. 498, 363 111. 
273, certiorari denied 54 S.Ct. 458, 
291 U.S. 673, 78 L.Ed. 1062—Inter¬ 
national Lumber Co. v. Emmerson. 
143 N.E. 466, 311 Ill. 564. 

Ind.—Ben Wolf Truck Lines v. 

Bailey, App., 1 N.E.2d 660. 

Iowa.—State ex rel. Board of R. R. 
Com’rs of State of Iowa v. Stano- 
lind Pipe Line Co., 249 N.W. 366, 
certiorari denied State of Iowa ex 
rel. Board of Railroad Com’rs of 
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State of Iowa ▼. Stanolind Pipe 
Line Co., 54 S.Ct. 120, 290 U.S. 684, 
78 L.Ed. 689. 

Ija.—Norm Advertising v. Parker, 
172 So. 586. 

Mass.—Commonwealth v. New Eng¬ 
land Transp. Co.. 186 N.E. 23, 282 
Mass. 429—Armburg v. Boston & 

M. R. R., 177 N.E. 665, 276 Mass. 
418, 80 A.L.R. 1408, certiorari 

granted Boston & M. R. H. v. Arm¬ 
burg, 52 S.Ct. 44. 284 17.S. 609. 76 

L. Ed. 521, and affirmed Boston & 

M. R. R. V. Armburg, 52 S.Ct. 336, 
285 U.S. 384, 76 L.Ed. 729. 

Mo.—National Refrigerator Co. v. 
Southwest Missouri Light Co., 231 
S.W. 930. 288 Mo. 290. 

N.Y.—Uueller v. Department of Agri¬ 
culture and Markets, 6 N.Y.S.2d 
778, 254 App.Div. 388, affirming 2 

N. T.S.2d 546, 166 Misc. 430. 

Or.—Mergenthaler Linotype Co. v. 
Spokesman Pub. Co.. 270 P. 619, 127 
Or. 196—Major Creek Lumber Co. 
V. Johnson. 196 P. 177, 181, 99 Or. 
172. 

Tex.—Shaplelgh Hardware Co. v. 
Keeland Bros., Civ.App., 60 S.W.2d 
510. 

Va.—Williams v. Commonwealth, 192 
S.E. 795. 

Wash.—State ex rel. Washington 
Water Power Co. v. Murray, 42 P. 
2d 429, 181 Wash. 27. 

12 G.J. p 12 note 66. 

Bnforoemaat of law 

A state may not enforce any law, 
the necessary effect of which is to 
prevent, obstruct, or burden inter¬ 
state commerce.—Lacoete v. Depart¬ 
ment of Conservation of State of 
Louisiana, La., 44 S.Ct. 186, 263 U. 
S. 645, 68 L.ICd. 487, affirming 92 So. 
381. 161 La. 909. 
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§ 11 


eign®* commerce; and, this being true, power to 
control, regulate, or burden interstate commerce 
cannot, of course, be delegated by the state to, or 
exercised by, a municipal corporation.^^ a state 
commission,! or a state court.2 A state may not 
directly regulate, prohibit, or burden interstate^ or 
foreign* commerce, or rights flowing proximately 
therefrom,® even though, as noted infra § 14, con¬ 


gress has not exercised its paramount power. The 
commerce clause of the federal constitution impli¬ 
edly witholds from the several states the power 
to regulate commerce among them;® it impliedly 
forbids the exercise of such power by them;^ and, 
of its own force, it restrains them from imposing 
direct burdens on interstate commerce.® 


98. U.S.—Board of Trustees of Uni¬ 
versity of III. V. U. S., 20 Cust. & 
Pat.App., 134, certiorari prantpd 5.S 

S.Ct. 315, 287 U.S. 696. 77 L.Ed 
620, affirmed 53 S.Ct. 509, 289 U.S. 
48, 77 L..Ed. 1025. 

Indirect reemlatlon 

A state may not brini: about Indi¬ 
rectly a restriction on foreign com¬ 
merce which It would not have the 
right to directly Impose.—Ruby S. S. 
Corporation v. Globe & Itutger.s Eiie 
Ins. Co., 231 N.Y.S. 618. 224 App Un. 
5.31 — Ruby S. S. Corporation v. Anifi- 
iran Merchant Marine Ins. Co. 231 
N.Y.S. 503. 224 App.Div. 531. ufTirmcd 
166 N.B. 329. 250 N.T. 673. 

Beffardloss of its purpose, a state 
statute interfering with or burden¬ 
ing foreign commerce la inxulid.— 
Garvey v. Wesson. 154 N.E. 516, 258 
Mass. 48. 

99. U.S.—City of Covington, Ky., v. 
Cincinnati, N. & C. Ry. Co., C C.A. 
Ky., 71 F.2d 117, certiorari denied 
Cincinnati. N. & C. ity. Co. v. City 
of Covington, 55 S.Ct. 142, 293 U. 
S. 612, 79 UEd. 702 and City of 
Covington v. Cln<‘iniiati, N & C. 
Ry. Co., 56 S.Ct. 142. 293 U.S. 612. 
79 L.E3. 702. 

Fla.— Alyors v. City of Miami, 131 So. 
375. 100 Fla. 1537—Wilk v. CUy of 
Bartow, 97 So. 307, 86 Fia. 186. 
Ga.—CUy of Atlanta v. York Mfg. 

Co., IIG S.E. 195, 155 Ga. 33. 

Ky.—City of Dayton v. Christian 
Moerbdn Brewing Co., 195 S.W. 
133, 176 Ky. 1. 

12 C.J. p 12 note 66 [c]-43 C.J. p 
389 note 79. 

1. U.S.—Mobile, etc.. R. Co. v. Ses¬ 

sions, C.C.Mihh.. 28 F. 592—Louis¬ 
ville, etc., R. Co. V. Tenm-ssfo It. 
Commn., C.C.Tenn., 19 F. 619. 
Minn.—State v. Chicago, etc., R. Co., 
41 N.W. 1047, 40 Minn. 267, 12 Am. 
S.R. 7.30, 3 L.R.A. 238. 

N.H.—Merrill v. Boston, etc., II. Co., 
63 N.II. 259. 

S.C.—Sternberger v. Cape Fear, etc., 
R. Co., 7 S.B. 836, 29 S.C. 510, 2 
L.R.A. 105. 

8 . N.Y.—Pine Hill-Klngston Bus 
Corporation v. Davis, 232 N.Y.S. 
636, 225 App.Div. 182. 

3. U.S.—B*urst v. Brewster, 51 S.Ct. 
296, 282 U.S. 498, 76 L.Ed. 478, re¬ 
versing Purst & Thomas v. Brew¬ 
ster. 31 aW.2d 863. 180 Ark. 1167 
•—Furst & Thomas v. Uartzell, 291 


S.W. 828. 172 Ark. 1118—Ilelson v. 
Commonwealth of Kentucky, by 
Board, 49 S.Ct. 279. 279 U.S. 245. 
73 L Ed. 68.3, reversing Metropolis 
Ferry Co. v. Oointnonwealth, 7 S.W. 
2d .'iOfi, 225 Ky. 4.5—Johnson v. 
Ilaydel, 49 S.Ct. 6. 278 U.S. 16. 73 
L.Ed. 155—Foster-Fount am Park¬ 
ing Co. V. Haydel. 49 S Ct. 1. 278 
U.S. 1, 73 L Ed. 147—TVnnsylvania 
Gas Co. V. Public Soreiee Commis¬ 
sion, Second Dist. of Slate of New 
York. 40 SCI. 279. 252 U.S. 23. 64 
L Ed. 434, affirming In re Pennsyl¬ 
vania Gas Co.. 122 N.E. 200. 225 
N.Y. 397. which affirmed 171 N.Y 
S. 1028, 184 AppTbv. 550. which 
reversed 109 N.Y.S. 820, 10.3 Misc. 
37—Johnson TransU^r & Freight 
Lines v. Perry, D.(\Ga.. 47 F\2d 900 
—Amerl<*an Motor Coach Sy.slern v. 
City C'f Philadeliihia, C.C.A.Pa., 28 
P.2d 730--Amorican Transit Co. v. 
City of I’Miladelphia, I)Cl*n., 18 
P.2d 991—S.‘elig V. Baldwin, DC. 
N.Y., 7 F.Supp. 770, affirmed Bald¬ 
win V. G. A. P Seellg, Im . 65 S. 
("t 120, 293 U.S 512, 79 LEI. 632— 
State of Missouri v. Kans is Nat¬ 
ural G i.s Co, I>.CMo., 282 F. 311. 
afllrmed Stale of Mis.sourl ex rel. 
Barrett v. Kan.sns Natural Ga.s Co., 
44 S.Ct. 544, 205 US 29S, OS LEJ. 
1027—l'^'lrlrlers’ Grain f^o. of Emb- 
den. C.C.A., N.D., 273 F. 635. 649, 
citing Corpus Juris—Landon v. 
Public Utilities Commission of 
Kansa.s, D.C.Kan., 245 P. 950, re¬ 
versed on other grounds Public 
Utilities Comiii.s.sion for State of 
Kansas v. Lati'\m, .39 S.Ct. 20S. 24 9 
U S. 236, 63 L Ed. 577, niodili^'d on 
other grounds 39 S.Ct. 389, 24 9 U. 
S. 590, 63 L.Ed. 791. 

Mass—3’hurman v. Chicago, M. & St. 
P. Ry. Co., 151 N.E. 63, 254 Mass. 
669, 46 A.L.H. 501*.—Tn rc Opinion 
of the Ju.stices, 147 N.E. 681, 251 
Mass. 509. 

Mieh.—^Wat.son-Higgins Milling Co. v. 
St. Paul Milling Co., 239 N.W. 295, 
256 Mich. 258—Rath J’ueking Co. 
v. Gt'iieral Cold Storage Co., 192 N. 
W. 632, 222 Alieh. 315. 

Mont.— Interstate Tran.sit Co. v. Derr, 
228 P. 624, 71 Merit. 222. 

Ohio.—Hall V. Industrial Commission 
of Ohio, 3 N.E.2d 307, 131 Ohio St. 
416, affirming 3 N.E.2d 635, 52 Ohio 
App. 318. 

Wash.—Northern Pac. Ry. Co. v. 
Schoenfeldt, 213 P. 26, 123 Wash. 
679. 


10 C.J. p 55 note 29—12 C.J. p 12 note 

66 . 

Bagardless of purpose, a state’s 
imposition of a direct burden on In¬ 
terstate coinmorce must necessarily 
fall.—Public Utilities Commission of 
Rhode Island v. Attleboro Steam & 
Eleetric Co., 47 S Ct. 294, 273 U.S. 
83. 71 L.Ed. 519, afrirming Attleboro 
Steam & Electric Co. v. Public ITtill- 
tie.s Commission. 129 A. 495, 46 R I. 
496, certiorari granted Publication 
Utilities Commission of Rhode Island 
v. Attleboro Steam & Electric Co., 
46 S.Ct. 103, 269 U.S. 546, 70 L.Ed. 
404. 

Asgardloss of econoxulc conditions, 
a state has no power to Interfere di¬ 
rectly with interstate commerce — 
Grandln Farmers' Co-op. Elevator Co. 
of Grandln, N. D. v. Langer, D.C.N. 
D., 5 F.Supp. 425, affirmed Langer v. 
Grandln Farmers’ Co-op. Elevator Co. 
of Grandln, N. D., 54 S.Ct. 772, 292 
U.S 605. 78 LEd. 1467. 

Interference with Interstate coxn- 
moroe must be direct and sub.'stantlal, 
and not merely Incidental, to come 
witfiin this rule. 

U.S.—Sioux City, Iowa, v. Missouri 
Valley T’ipe Line Co., D.C.Iow'a, 46 
F.2d 819. 

Mich —Republic Aci-eptance Corpora¬ 
tion V. Bennett, 189 N.W. 901, 220 
Mich. 249 

12 C.J. p 13 note 68. 

4. U.S.—D1 Santo v. Commonwealth 
of Pennsylvania, 47 S.Ct. 267, 273 

U. S. 34, 71 L.Ed. 524, reversing 
Commonwealth v. Disanto, 131 A. 
489. 285 Pa. 1. 

5. Fla —Circular Adv. Co. v. Ameri¬ 
can Mercantile Co.. 63 So. 3, 66 Flu. 
90. 

6 . U.S.—Dahnke-Walkcr Milling Co. 

V. Bondurant. 42 S.Ct. 106, 257 U. 
S. 282. 66 LEd. 239. reversing 215 
S.W. 76. 185 Ky. 386. 

7. U.S.—Lacosle v. Department of 
(’oriservation of Slate of Louisiana, 
44 S.Ct. 180, 263 US. 545. 68 L.Ed. 
437. affirming 92 So. 381, 161 La. 
909. 

& U.S—State of Mi.s.souri ox rel. 
Barrett v. Kan.sas Natural Gas Co., 
44 S.Ct. 514. 265 U.S. 298, 68 L.Ed. 
1027, reversing Slate v. Kansas 
Natural Gas Co., 208 P. 622. Ill 
Kan. 809, and affirming. D.C.Kan.. 
Central Trust Co. of New York v. 
Consumers' Light, Heat & Power 
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However, the constitutional grant to congress 
of power to regulate interstate commerce, although 
operating of its own force to curtail state power 
in some measure, docs not forestall all state action 
affecting interstate commerce;® it docs not with 
draw from the states power to legislate in respect 
of their local concerns, even though such legisla¬ 
tion may indirectly and incidentally affect interstate 
commerce.^® Although state legislation affects in¬ 
terstate commerce incidentally, indirectly, or re¬ 
motely, yet where it does not undertake to regu¬ 
late such commerce and is no more than a bona fide, 
legitimate, and reasonable tixercise of the reserved 
police power of the state in respect of a matter of 
local or internal concern, it is validol and, as indi¬ 
cated infra § 14, will stand, in the absence of con¬ 


flicting and superseding legislation by congress in 
the exercise of its superior authority to regulate 
commerce among the states. Local laws of the 
character mentioned have their source in the pow¬ 
ers which the states reserved and never surren¬ 
dered to congress, of providing for the public 
health, the public morals, and the public safety, and 
are not, within the meaning of the constitution, con¬ 
sidered in their own nature regulations of interstate 
commerce.l2 To render applicable the rule up¬ 
holding state police regulations incidentally affect¬ 
ing interstate commerce, the legislation in question 
must be a real and bona fide exercise of the police 
power; such power may not be used as a mere 
cover for what amounts essentially to a regulation 
of interstate commerce or the imposition of a di¬ 
rect burden thereon.^® 


Go.. 282 F. 680. and D.C.Mo.. State 
of Missouri v. Kansas Katural Gas 
Co.. 282 F. 341. 

9. Tl.S.—Carolina State Highway De¬ 
partment V. Barnwell Bro.s.. 58 S. 
Ct. 510. 303 U.S. 177, 82 L.Ed. 734, 
reversing, D.C., Barnw'ell Bros. v. 
South Carolina State Highway De¬ 
partment. 17 F.Supp. 803. 

ICK U.S.—Boston & M. R. R. v. 
Armburg. 52 S.Ct. 336. 386 U.S. 234, 
76 L.Ed. 729, affirming Armburg v'. 
Boston & M. R. R. Co., 177 N E. 
665, 276 Mass. 418, certiorari grant¬ 
ed Boston & M. R. R. v. Armburg, 
52 S.Ct. 44, 284 U.S. 609, 76 L.Ed. 
621. 

II. U.S.—Wrigley Pharmaceutical 
Co. V. Cameron. IXC.Pa., 16 F.3d 
290—Dugan v. Bridges, DC.N.ll, 
16 F.Supp. 694, appeal dismissed 
67 S.Ct. 668, 300 V S. 684. 81 L.Ed. 
887—A.sher v. Ingcbs, D.C.Cal , 13 

F. Supp. 664—Interstate Motor 
Transit Co. v. Kuykendall, D.C. 
Wash., 284 F. 882—Amos Bird Co. 
V. Thomp.son, D.C. Wash., 274 F. 
702. 

Alaska.—Sherman Clay & Co. v. 

Lindman. 8 Alaska 461. 

Cal.—Meyers v. Railroad Commis¬ 
sion, 23 P.2d 26, 218 Cal. 316—IVo- 
ple V. Jarvis, App., 27 P.2d 77, 136 
Cal.App. 288, certiorari denied Jar¬ 
vis V. People of Stale of California, 
64 S.Ct. 627, 291 U.S. 648. 78 L.Ed. 
1044. 

Conn.—University Overland Expre.s.s 
V. Alsop, 189 A. 458. 122 Conn. 275. 
Fla.—White v. Penton, 110 So. 633, 
92 Fla. 837. 

III. —People ex rel. McLaughlin v. 

G. H. Cross Co., 198 N.E. 356. 361 
Ill. 405, affirmed Hartford Accident 
& Indemnity Co. v. People of State 
of Illinois ex rel. McLaughlin, 56 
SCI. 686. 298 U.S. 155, SO L.Ed. 
1099. 

Ind.—State v. Clason, 12 N.E.2d 750, 
rehearing denied 13 N.E.2d 307— 


Ellwanger v. State, 180 N.E. 287, 
203 Tnd. 307. 

Md.—Yarger v. State. 200 A. 731. 
Mass.—Barrow'S v. Farnum’s Stage 
Lines, 150 N.E. 206, 254 Mass. 240 
Mo.—State V. Christopher. 2 S W.2d 
621, 318 Mo. 225—Arnold v. Hanna, 
290 S.W. 416, 316 Mo. 823. affirmed 
4 8 S.Ct. 212, 276 U.S. 591, 72 L.Ed. 
721. 

Mont.—Interstate Tran.sit Co. v. 

Derr, 228 P. 624, 71 Mont. 222. 

Neb—Pureh.ase v. State, 191 N.W 
677, 109 Neb. 467. 

N.y.—Board of Hudson River Regu¬ 
lating Dist. v. Fonda, J. & (J R 
Co„ 164 N.E. 541, 249 N.Y. 445, 
modifying 228 N.Y.S. 686, 223 App. 
Div. 358, which affirmed 217 N.Y. 
S. 781, 127 Mi.se. 866, amendment 
of remittitur granted 166 N.E. 324, 
250 N.Y. 559—S. H. Cranston. Inc., 
v. Department of Health of City of 
New York, 6 N.Y.S.2d 275, 168 

Mi.se. 749—IVople, on Complaint of 
Korriiiieit, v. Yarlirough, 5 N Y.S. 
2d 978. 168 Mi.se. 769—Royce v. 

llo.ya.sco, 287 N.Y.S. 692, 159 Misc. 
236—Sweet V. Miller, 264 N.Y.S. 
565, 147 Mi.se 806. 

Pa.—In re Women Railroad Em¬ 
ployees, 28 I'a.Dist. 356. 

Tenn.—Nashville, C. & St. L. Ry. v. 
Morgan. 24 S.W.2d 898. 160 Tenn. 
316—Na.shville. C. & St. L. Ry. v. 
White, 15 S.W.2d 1, 158 Tenn. 407. 
Tex.—Yellow Cab Transit Co. v. 
Tuck. Civ.App., 115 S.W.2d 455, er¬ 
ror refused. 

Vt.—Slate v. Williams, 135 A. 713, 
100 Vt. 160—Slate v. Caplan, 135 
A. 706. 100 Vt. 140. 

12 C.J. p 13 note 70. 

Vnnlclpal corporation may under a 
delegation of police power to it, en¬ 
act regulations which indirectly af¬ 
fect Interstate commerce. 

U.S.—Miller v. Williams, D.C.Md., 12 
F.Supp. 236. 

N.C.- City of Durham v. Southern R. 
Co., 117 S.E. 17. 185 N.C. 240, af¬ 
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firmed Southern Ry. Co. v. City of 
Durham. 45 S.Ct. 51, 266 U.S. 178, 
69 L.Ed. 231. 

43 C.J. p 389 note 81. 

12. Ky.—Pittsburgh Water Heater 
Sales Co. v. State Board of Health 
of Kentucky, 82 S.W.2d 478, 259 
Ky. 436. 

La.—Town of St. Martinville v. Du¬ 
gas. 103 So. 761, 765, 158 La. 262, 
citing Corpofl Juris. 

Ohio—-Dickow v. City of Cincinnati, 
23 Ohio N.P.,N.S., 1. 

12 C.J. p 14 note 71. 

Laws for protection of general 
public against apprehended harm. In¬ 
cluding that caused hy those engaged 
in interstate commerce, may be en¬ 
acted by the states.—In re Opinion 
of the Justices, 147 N.E. 681, 251 
Mass. 569. 

13. ns —Texoma Natural Gas Co. 
V. Railroad Commission of Texas, 
D.C.Tex., 59 F.2d 750—Miller v. 
WillianKs, D.C.Md., 12 F.Supp. 236, 
241, citing Corpus Juris —Southern 
Pae. Co. v. Railroad Commission of 
California, D.C.Cal., 10 F.Supp. 918. 

Wyo.— Town of Green River v. Hun¬ 
ger, 68 P.2d 456, 60 Wyo. 52, appeal 
dismissed Bunger v. Town of Green 
River, Wyoming, 57 S.Ct. 510, 300 
17.S. 638, 81 L.Ed. 854, rehearing 
denied 57 S.Ct. 752, 300 U.S. 688, 
81 L.Ed. 889. 

12 C.J. p 14 note 73. 

Not every exercise of police power 
of a state affecting interstate com¬ 
merce is valid, as no direct or undue 
burden may be imposed.—Mill Creek 
Coal & Coke Co. v. Public Service 
Commis.«uon, 100 S.E. 657, 84 W.Va. 
662, 7 A.L.R. 108. 

Attempted euforoemeat of a state 
statute, passed under the guise of 
the poli<*e power, and directly affect¬ 
ing Interstate commerce to an ex¬ 
tent amounting to regulation thereof, 
is void.—Atchison. T. & S. F. Ry. Co. 
V. La Prade, D.C.Ariz., 2 F.Supp. 866 . 
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State legislation interfering with interstate com¬ 
merce will be held void where it transcends a le¬ 
gitimate exercise of the authority of the state^^ 
and imposes unnecessary^*'* or unreasonable^® reg¬ 
ulations, conditions, or burdens. 

The mere fact of the enactment of a statute un¬ 
der state authority is not conclusive that it is an ex¬ 
ercise of the police power, or an attempted restric¬ 
tion of interstate commerce, but such question must 
be determined by the authority of the United 
States.^*^ While the reasonableness of the state’s 
action is always subject to inquiry in so far as it 
affects interstate commerce,^® and is a federal ques¬ 
tion,a court will limit its inquiry to an ascertain¬ 
ment of whether the legislation is without rational 
basis and will not determine fairly debatable ques¬ 
tions as to rcasonableness.2® 

According to some cases, all state legislation af¬ 
fecting interstate commerce must, in order to be 
valid, be enacted in pursuance of the police powers 
of the state but in other cases sustaining state 
legislation, it has been deemed immaterial whether 
the ])articular right under discussion is assigned to 
the police or the taxing power.-- 

The effect of the commerce clause of the consti¬ 
tution on the validity of state legislation under the 
taxing power is treated infra §§ 101-124; and its 
effect on an exercise of the power of eminent do¬ 
main is stated infra § 137. The extent to which the 
l'wenty-J*'irst Amendment of the constitution of 


the United States allows a state to legislate in the 
interstate commerce field with respect to intoxicat¬ 
ing liquors is considered infra § 99. Legislation 
which is a mere aid to interstate commerce may be 
enacted by a state, although at the same time it 
may incidentally affect that commerce.23 

§ 12. - Commerce with Indian Tribes 

Intercourse with Indian tribes which continue to ex¬ 
ercise their tribal governmental functions may not be 
controlled by a state. 

The states may not control intercourse with the 
Indian tribes ;-4 but where a tribe ceases to ex¬ 
ercise its tribal governmental functions, the state 
may terminate its existence.^® 

§ 13. Concurrent and Exclusive Power of 
Congress and States 

Congress has exclusive power to regulate foreign and 
interstate commerce; a state has exclusive power to 
regulate its internal commerce which does not affect In¬ 
terstate commerce; and both have some powers, differ¬ 
ing, however, in nature, extent, and dignity, as to local 
matters affecting interstate commerce. 

Generally speaking, commerce, for the purpose 
of defining and limiting federal and state jurisdic¬ 
tion in legislation, is divided into three fields: (1) 
That in which the power of congress is exclusive. 
(2) That in which the authority of the state is 
exclusive. (3) That in which the state may act in 
the absence of legislation by congress.^® A state 
has exclusive power to regulate commerce within 
its territorial boundaries which is entirely intra- 


14. IT.S.—Lcmkf v. Farmers' Grain 
Co. of Kmbden, N. D., A'l SCI. 'lAA, 
258 U.S 50, (iO T..Kd. 458, affirmiriR;, 
C.C.A., Farriier.s’ Grain ('o. of Emb- 
den V. Lanffer. 278 F. 035, ID A.L.ll. 
14S, motion granted 42 S.Ct. 95. 

15. U.S.—Michigan Public Utilities 
Conimi.ssion v. Duke, Mich., 45 S. 
Cl. 191, 22G U.S. 570, 69 L..Ed. 445, 
:iG A.L.ll. 1105. 

N.Y.—Rueffer v. Dcpartnienl of Agri¬ 
culture and Markets, 299 N.Y.S. 
606. 164 Mi.se. 803. 

12 C.J. p 3 4 note 76. 

OuardlnfiT aeralnst needless intrusion 
Since the range of a slatc'.s police 
power comes very near to the held 
eommitled by tbe constitution to 
<‘ongreaH, it is tlie duty of the court.s 
to guard vigilantly aK«inst any 
needless intrusion.—Hannibal, etc., 
R. Co. V. Husen, Mo., 95 U.S. 465, 24 
L.Kd. 527. 

16. U.S.—Michigan Public Utilities 
Commission v. Duke, Mi<'h., 45 S. 
Ct. 191, 226 U.S. 670, 69 L.Ed. 445, 
36 A.L.K. 1105—Brown v. Shields & 
Co., D.C.Mass., 41 F.2d 542. 

Cal.—Meyers v. Railroad Commis¬ 
sion. 23 P.2d 26, 218 Cal. 316. 


N.y.—Rueffer v. Department of 
Agriculture and Markets, 299 N.Y. 
S. 606, 364 Mi.se. 803. 

Vt.—Stale V. Williain.s, 135 A. 713, 
100 Vt. 160—Stale v. Caplan, 135 
A. 705, 100 Vt. 140. 

17 . U.S.—In re Lebolt, C.C.Ill., 77 
F. 687. 

18. U.S.—Hendrick v. Maryland, 

Md., 35 S.Ct. 140, 235 U.S. 610, 59 
L.Kd. 385. 

19. Vt.- State v. Williams, 135 A. 
73 3, 100 Vt. 160—Slate v. Caplan, 
135 A. 70.5. 100 Vt. 3 40. 

20. U.S.—South Carolina State High¬ 
way Department v H.'trnwell Bros., 
S. C.. 58 S.Ct. 510, ;J03 U.S. 177, 82 
L Ed. 734, reversing. D.C., Barn¬ 
well Bros. V. South Carolina Stale 
liighw'ay Department, 3 7 P.Supp. 
803. 

21. U.S.—Caldwell v. North Caro¬ 
lina, N.C.. 23 set, 229. 187 U.S. 
622, 47 L.Kd. 336. 

12 C.J. p 14 note 72. 

22. Vt.—State V. Williams. 135 A. 
73 3, 100 Vt. 160—State v. Caplan, 
135 A. 705, 100 Vt. 140. 

269 


Xiuw with general operation 

“The tax law eoines within the 
rule that laws general in th**ir op¬ 
eration, although incidentally and in¬ 
directly affecting interstate com¬ 
merce, are not thereby rendered in¬ 
valid.”—Carlos Ruggles Lumber Co. 
V. Commonwealth, 158 N.E. 897, 899, 
261 Mass. 445. 

23. Ky.—^Western Union Telegraph 
Co. V. Lee, 192 S.W. 70, 174 Ky. 210, 
Ann.Cas.l918C 1026. 

12 C.J. p 14 note 77. 

24. V S.—Worcester v. Gt‘orgia, 6 
Pet. 515, 8 L.Ed. 483. 

12 C.J. p 15 note 78. 

26. R.J.—In re Narragansett In¬ 
dians. 40 A. 347. 20 U.I. 716. 

26. U.S.—Southern R. Co. v. Reid, 
32 S.Ct. 140, 222 US. 424, 56 Ed. 
257, reversing 69 S.E. 618, 153 N.C. 
490. 

N.Y.—People v. Erie R. Co., 91 N.E. 
849, 398 NY. 369. 339 Am.S.R. 828, 
29 LU A..N.S., 240, 19 Ann.Cas. 831. 
reversing 119 N.Y.S. 873, 136 App. 
Div. 767. 

12 C.J. p 8 note 31. 
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state,2*^ and which does not bear such a relation, 
discussed supra § 7, to interstate commerce as to 
come within the regulatory power of congress; 
and congress has exclusive power to regulate for- 
cign^s and interstate^® commerce. It is undoubted¬ 
ly true that as to forms or subjects of interstate 
commerce which are national in character and im¬ 
portance and require a general system and uniformi¬ 
ty of regulation, the power of congress to regulate 
is cxclusive.30 Conversely, there is some authority 
for the proposition that the power of the nation 
over interstate commerce is exclusive only as to 
features which are essentially national and impera¬ 
tively require a national rulc.^i Also, it has been 
said that, with respect to regulation, interstate com¬ 
merce may be divided into two general classes: 
One where the power of congress is exclusive; and 
the other where a state has permissive concurrent 
regulatory power until congress exerts its author- 
ity.32 Notwithstanding these statements, it is ap¬ 
parent that, in so far as direct regulation of inter¬ 
state commerce is concerned, the power of congress 


is wholly exclusive and is not divisible into exclu¬ 
sive and nonexclusive parts. As noted supra § 11, 
the power of a state to enact legislation affecting 
interstate commerce is limited to legislation which 
merely affects it incidentally and indirectly and 
docs not directly regulate it. At any rate, in addi¬ 
tion to the exclusive fields of legislation belonging 
to congress and the states respectively, there is an¬ 
other field in which it is competent for cither con¬ 
gress or a state to enter and as to which their pow¬ 
ers are concurrent,®® in the narrow sense that a 
state has permissive and limited power while con¬ 
gress is quiescent, although not in the sense that 
the powers of congress and a slate are equal in na¬ 
ture, extent, or dignity, or in the sense that both 
may be exercised at the same time over the same 
subject matter.®^ This field embraces local matters 
affecting interstate commerce, it being p( rinissible 
for congress, as stated supra § 7, to regulate such 
matters where they bear such a direct and substan¬ 
tial relation to interstate commerce as to make reg¬ 
ulation thereof necessary or appropriate to pro- 


27. Ky.—Western Union Telegraph 
Co. V. Lee. 192 S.W. 70, 174 Ky. 
210 Ann.Cas.l918C 1026. 

Mo.—Marshall Land & Mercantile Co. 
V. Missouri Pac. R. Co., App., 270 
S.W. 422. 

Coaffress may not by leffislatloa 

convert intra-state commerce into in¬ 
terstate commerce so as to obtain 
Jurisdiction over what is in fact 
Intra-state commerce.—EaRle-Picher 
Lead Co. v. Madden. D.C Okl., 15 F. 
Supp. 407, cause remanded, C.C.A., 90 
F.2d 321. 

28. U.S.—Louisiana Publl'* Service 
Commission v. Texas & N. O. R 
Co.. La.. 52 S.Ct. 74, 284 U.S. 126, 
76 L.Ed. 201, afllrminer. D-C., Texas 
& N. O. R. Co. v. Louisiana Public 
Service Commission, 41 F.2d 293. 

HzclnslveneBS Is essential attxl- 
bnte of the constitutional power of 
congress to regulate commerce with 
foreign nations. The principle of 
duality in our system of government 
docs not touch the authority of con¬ 
gress in the regulation of foreign 
commerce.—Board of Trustees of 
University of 111. v. U. S., 53 S.Ct. 
509, 289 U.S. 48, 77 L.Ed. 1025, af¬ 
firming 20 Oust. & Pat.App. 134, cer¬ 
tiorari granted 63 S.Ct. 315, 287 U.S. 
596, 77 L.Ed. 520. 

29. U.S.—Louisiana Public Service 
Commission v. Texas & N. O. R. 
Co., La., 62 S.Ct. 74, 284 U.S. 126, 
76 L.Ed. 201. affirming, D.C., Texas 
& N. O. K. Co. V. Louisiana Public 
Service Commission, 41 F.2d 293— 
R. F. K(‘ppel & Bro. v. Federal 
Trade Commission, C.C.A., 68 F.2d 


81, certiorari granted Federal 
Trade Commission v. R F. Keppel 
& Bro., 64 S.Ct. 62. 290 US. 613, 
78 L EJ. 536. rever.sed on other 
grounds 64 S Ct. 423. 291 U.S 304. 
78 L.Ed. 814—Detweiler v. Welch, 
C.C.A.Idaho, 4 6 F.2d 75, 73 A.L.R 
1440, affirming, D.C., 46 F.2d 71— 
Southern Pac. Co. v. U'lilrmid Corn- 
mi.ssion of California, 1'C.Cal., 10 
F.Siipp. 918—Atchmon. T. & S. F. 
Ry. Co. V. La Prade, D.C.Anz., 2 
F.Supp. 856. 

Cal.—Bedlg v. Southern I’ac. Co., 258 
P. 148, 84 Cal.App. 325. 

Ga.—City of Atlanta v. York Mfg 
Co., 116 S.E. 195, 155 Ga. .33 
Ill.—People ex rel. McLaughlin v. G. 
H. Cross Co., 198 N.K. 356. 301 III. 
405, affirmed Hartford Accident & 
Indemnity Co. v. People of State 
of Illinois ex rel. McLaughlin, 5G 
S.Ct. 686, 298 U.S. 155, 80 L Ed. 
1099—Hunt v. Illinois Southern 
Ry. Co., 196 IIl-App. 539. 

Ind.—Ben Wolf Truck Lines v. 

Bailey, App., 1 N.E.2d 660. 

Mo.—State ex rel. St. Louls-San 
Francisco Ry. Co. v. Public Service 
Commission of Missouri, 249 S.W. 
65. 297 Mo. 131. 

N.Y.—People v. Katz, 249 N.Y.S. 719, 
140 Misc. 46. 

Tex.—Southwestern Greyhound Lines 
Inc. V. Railroad Commi.ssion of 
Texas, 99 S.W.2d 263, 267, 128 Tex. 
560, 109 A.L.R. 1235, citing Corpas 
Juris —Southern Discount Co. v. 
Rose, Com.App., 296 S.W. 482. re¬ 
versing, Civ.App., 290 S.W. 861. 
Va.—New York, P. & N. K. Co. v. 

Ducr, 138 S.E. 668, 148 Va. 296. 

12 C.J. p 10 note 46. 
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Ijlmits of exclusive Jurisdiction 

The exclusive power of the federal 
government to regulate commerce, 
which power extends to control of 
navigable walcns, does not give to 
the fedt*ral government exclusive 
jurisdiction, exc«*pt in maftera relat¬ 
ing to the regulation of commerce 
and navigation, and a slate is free to 
exercise exclusive legislative juris¬ 
diction in ail other matters within 
Its territorial boundaries, except m 
such instances as it has In .'.ome 
manner relinquished Jurisdiction.— 
Atkinson v. State Tax Conimis.*-^!!, 
Or., 67 P.2d 161, reversing 62 r’.2d 13. 

30. Neb.—Purchase v. State, 191 N. 
W. 677, 109 Neb. 457. 

Ohio.—Hall v. Industrial Commi.ssion 
of Ohio. 3 N.E.2d .367. 1.31 Ohio St. 
416, affirming 3 N.E.2d 635, 62 

Ohio App. ,318. 

W.Va.—Mill Creek Coal & Coke Co. 
V. Public Service Commission. 100 
S.E. 557, 84 W.Va. 662, 7 A.L.R. 
3 08—Shrader v. Steubenville. East 
Liverpool & Bc'aver Valley Trac¬ 
tion Co., 99 S.E. 207, 84 W.Va. 1. 

12 C.J. p 10 note 47. 

31. U.S.—Swift v. Philadelphia & R. 
R. Co., C.C.I11., 64 F. 69. 

33. W.Va —Shrader v. Steubenville, 
East Liverpool & Beaver Valley 
Traction Co.. 99 S.E. 207, 84 W. 
Va. 1. 

33. Ind.—Pittsburg, C. C. & St. L. 
Ry. Co. V. Miller, 120 N.E. 706, 187 
Ind. 684. 

12 C.J. p 16 note 82. 

34. Mo.—State v. Chicago, M. & St. 
P. R. R., 206 S.W. 419, 800 Mo.App. 

I 109. 

I 18 C.J. p 16 note 88. 
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tcct interstate commerce, and it being permissible 
for the state, as noted supra § 11, to embrace such 
matters in reasonable police regulations which affect 
interstate commerce only incidentally and indirect¬ 
ly. Even in this field, the power of congress, when 
exercised, becomes exclusive, as stated infra § 15. 

§ 14. -Where Congress Has Not Acted 

Legislation affecting Interstate commerce which a 
state may enact In the absence of federal legislation In¬ 
cludes police regulations of local matters which admit 
of diversity of treatment, but not direct regulations of 
interstate commerce nor laws concerning subjects or 
forms of interstate commerce which are of national Im¬ 
portance and require uniformity of regulation. 

In the field wherein either congress or the states 
may act, a state may legislate unless, and until, con¬ 
gress lcgislatcs.^5 Under our constitutional sys¬ 
tem, there necessarily remains to the states, until 
congress acts, a wide range for the permissible ex¬ 
ercise of powers appropriate to their territorial ju¬ 
risdiction, although interstate commerce may be 


affected.8* However, the line of division between 
cases wherein a state is authorized to act and those 
wherein it is precluded from acting in the absence 
of congressional action is not always clearly mark¬ 
ed.®"^ The differences of opinion which have ex¬ 
isted in the cases on this subject have arisen not 
from a denial of the power of congress when exer¬ 
cised, but on the question whether the inaction of 
congress was in itself equivalent to the affirmative 
interposition of a bar to any action by the states.®* 

As to subjects which are of local interest and 
concern and which admit of diversity of treatment 
according to the special requirements of local con¬ 
ditions, a state may, in the absence of congressional 
action, enact reasonable and appropriate police reg¬ 
ulations which incidentally affect, but do not direct¬ 
ly regulate or burden, interstate commerce.®* A 
contention that a state law coming within the fore¬ 
going rule must fall as being repugnant to the ex¬ 
istence of a federal power which, although unexer- 


36. La.—^Paul Klopstock & Co. v. l 
United Fruit Co.. 131 So. 25. 171 
La. 296. 

Mo.—Clark v. Austin, 101 S.W.2d 977. 
995. 340 Mo. 467. citing Corpni 
JarlP. 

Tex.—Galveston, H. & S. A. Ry. Co. 
v. Wells, Civ.App.. 15 S.W.2d 46, 
Hfflrmed, 60 S W.2d 247, 121 Tex. 
310. 

12 C.J. p 16 note 88. 

38. TT.S.—Kelly v. State of Wash¬ 
ington ex rol, Foss Co., 68 S.Ct. 
87, 302 U.S. 1, reversing State ex 
rel. Foss Co. v. Kelly. 69 P.2d 373, 
186 Wash. 589, ciTtiorarl granted 
Kelly V. State of Washington ex 
rel. Foss Co.. 57 S.Ct. 322, 299 U.S. 
539, 81 L.Kd. 396. 

12 C..1. p 16 note 89 [al. 

37. U.S.—State of Missouri ex rel. 
Barrett v. Kansas Natural Gas Co., 
44 S.Ct. 544, 265 U.S. 298, 68 L.TSd. 
1027, reversing State v. Kansas 
Natural G.as Co.. 208 P. 622. Ill 
Kan. 809, and affirming, D C.Kan., 
Central Trust Co. of New York v. 
Consumers’ Light, Heat A Power 
Co., 282 F. 680, and, D.C.Mo., State 
of Missouri v. Kansas Natural Gas 
Co.. 282 F. 341. 

38. U.S.—In re Rahrer, Kan., 11 S. 
Ct. 865, 140 U.S. 645. 35 L.Ed. 572. 

39. U.S. — South Carolina State 
Highway Department v. Barnwell 
Bros., S.C., 68 S.Ct. 510, 303 U.S. 
177, 82 L.Ed. 734, reversing, D.C., 
Barnwell Bros. v. South Carolina 
State Highway Department, 17 F. 
Supp. 803—^Townsend v. Yeomans, 
Ga., B7 S.Ct. 842, 301 U.S. 441. 81 
L.Ed. 1210—State of Missouri ex 
rel. Barrett v. Kansas Natural Gas 
Co., 44 S.Ct. 644, 265 U.S. 298, 68 
L.Ed. 1027, reversing Judgment 


State V. Kansas Natural Gas Co.. 
208 P. 622, 111 Kan. 809. and af¬ 
firming, D.C.Kan.. Central Trust 
Co. of New York v. Consumers’ 
Light, Heat & Power Co., 282 F. 
680, and, D.C.Mo., State of Mis¬ 
souri v. Kansas Natural Gas Co., 
282 F. 341—Pennsylvania Gas Co. 
V. Public Service Commission, Sec¬ 
ond Dlst., of State of New York. 
40 S.Ct. 279, 252 U.S. 23, 64 L.Ed. 
434, affirming In re Pennsylvania 
Gas Co.. 122 N.E. 260, 225 N.Y. 
397, which affirmed 171 N.Y.S. 
1028, 184 App.Div. 656, which re¬ 
versed 169 N.Y.S. 820, 103 MIsc. 
37—Thompson v. McDonald, C.C.A. 
Tex., 95 P.2d 937—Detweiler v. 
Welch, C.C.A.ldaho. 46 F.2d 76. 73 
A.L.R. 1440, affirming, D.C., 46 F. 
2d 71—Miller v. Williams, D.C.Md., 
12 F.Supp. 236. 

Cal.- Pierce v. Hill, 7 P.2d 201, 119 
Cal.App. 742, quoting Corpus Juris. 
Fla.—State v. Atlantic Coast Line R. 

Co.. 81 So. 498, 77 Fla. 366. 

Ind.—State v. Clason, 12 N.E.2d 750, 
rehearing denied 13 N.E.2d 307— 
Western Union Telegraph Co. v. 
Sims, 131 N.E. 520. 190 Ind. 651. 

Ky.—Western Union Telegraph Co. 
v. Lee, 192 S.W. 70. 174 Ky. 210, 
Ann.Ca8.1918C 1026. 

Md.—Whitman v. Northern Cent. Ry. 

Co., 127 A. 112, 146 Md. 580. 

N.H.—H. P. Welch Co. v. State, 199 
A. 886—Haselton v. Interstate 
Stage Lines, 133 A. 451, 82 N.H. 
327, 47 A.L,R. 218. 

N.Y.—People, on Complaint of Korn- 
blelt, V. Yarbrough, 6 N.Y.S.2d 978, 
168 Mlsc. 769—Murray v. City of 
New York, 300 N.Y.S. 426, 165 

Misc. 126, affirmed 300 N.Y.S. 431, 
262 App.Div. 853, appeal dismissed 
300 N.Y.S. 430, 252 App.Div. 864, 
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motion denied 1 N.Y.S.2d 862, mo¬ 
tion denied 13 N.E.2d 470. 277 N.Y. 
564, and 14 N.E.2d 133. 277 N.Y. 
601—Rivara v. James Stewart & 
Co., 196 N.Y.S. 841, 119 Misc. 73— 
Erie Beach Amusements v. Spirella 
Co., 173 N.Y.S. 626, 106 Misc. 170. 
Ohio.—Hall v. Industrial Commission 
of Ohio, 3 N.E.2d 367, 131 Ohio St. 
416, affirming 3 N.E.2d 635, 52 Ohio 
App. 318. 

Pa.—Commonwealth v. Kennedy, 196 
A. 770, 129 Pa.Super. 149. 

Tex.—Western Union Telegraph Co. 
V. Bailey, 196 S.W. 616, 108 Tex. 
427, denying error, Civ.App., 184 
S.W. B19—Texas & P. Ry. Co. v. 
Graham, Civ.App., 267 S.W. 642. 
certiorari denied Lancaster v. Gra¬ 
ham, 45 S.Ct. 225, 266 U.S. 632, 69 
L.Ed. 478 and error dismissed 46 
set. 202, 269 U.S. 541, 70 L.Ed. 
402, citing Corpus Juris. 

Vt.--State V. Williams, 135 A. 713, 
100 Vt. 160—State v. Caplan, 135 
A. 705, 100 Vt. 140. 

Wash.—State cx rel. Washington 
Motor Coach Co. v. Kelly, 74 P.2d 
16. 

W.Va.—Public Service Commission v. 
Harpers Ferry & Potomac Bridge 
Co., 171 S.E. 760, 114 W.Va. 291, 
certiorari denied Harpers Ferry A 
l*otomac Bridge Co. v I'ublic Serv¬ 
ice Commission of West Virginia, 
64 S.Ct. 628, 292 U.S. 624, 78 L.Ed. 
1479—Mill (^reek Coal A Coke Co. 
V. Public Service Commission. 100 
S.E. 557, 84 W.Va. 662, 7 A.L.R. 
108—Shrader v. Steubenville, East 
Liverpool A Beaver Valley Trac¬ 
tion Co.. 99 S.E. 207. 84 W.Va. 1. 
Wis. — Wisconsin Labor Relations 
Board v. Fred Rueping Leather 
Co.. 279 N.W. 673. 

12 C.J. p 16 note 89. 
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cised, is exclusive will not be upheld.^® It is deem¬ 
ed that the failure of congress to take any action as 
to matters of a local nature or operation, unlike its 
inaction on matters affecting all the states and re¬ 
quiring uniformity of regulation, does not amount to 
a declaration that nothing shall be done as to such 
matters by the state,^^ but on the contrary, it *is 
rather to be deemed a declaration that for the time 
being, and until congress sees fit to act, they may 
be regulated by state authority.^2 fact that 

congress has intrusted to the interstate commerce 
commission certain national powers in respect of 
interstate commerce does not, in the absence of ac¬ 
tion by it, change the rule as to the authority of the 
state to act when congress has not actcd.^3 

As to subjects or forms of interstate commerce 
which are of national importance and require uni¬ 
formity of regulation, state action is altogether in¬ 
admissible, even in the absence of federal action.*^^ 
In this class of cases, the constitution itself occupies 
the fielduniformity, even though it be the uni¬ 


formity of governmental nonaction, may be highly 
necessary to preserve equality of opportunity and 
treatment among the various communities and states 
concerned;^® and the silence of congress or its 
failure to act is equivalent to an affirmative expres¬ 
sion of its will that the matter shall be free from 
regulation or restriction by any enactments either 
of congress or of the states.^’^ The inference pro¬ 
hibiting state action drawn from nonaction by con¬ 
gress is said to be stronger in the case of foreign 
than interstate commerce,^* and in the case of 
commerce by water than commerce by land.^* 

Direct regulation. Even though congress has not 
exercised its paramount power by entering the field 
in question, the states may not directly regulate®^ 
or burden® 1 interstate commerce. 

Compliance 7tnth, or enforcement of, local laitfs. 
All persons or corporations, even those engaged in 
interstate commerce, must comply with local laws 
and ordinances which do not impede the free flow 


40. U.S. — Townsend v. Yeomans, 
Ga., 57 S.Ct. 842. 301 U.S. 441, 81 
L.Ed. 1210. 

Wis.—Sheboygan Airways v. Indus¬ 
trial Commission, 246 N.W. 178, 
209 Wis. 352. 

Bara posfesaion of powor bj ooa- 

gross does not force the states to 
conform to standards which congress 
might, but has not, adopted.—South 
Carolina State Highway Department 
V. Barnwell Bros., S.C., 58 S.Ct. 510. 
303 U.S. 177, 82 D.Ed. 734, reversing, 
D.C., Barnwell Bros. v. South Caro¬ 
lina State Highway Department, 17 
F.Supp. 803. 

41. U.S.—Olsen v. Smith, Tex., 26 
S.Ct. 52. 195 U.S. 332. 49 L.Ed. 224. 

Va —Wall V. Norfolk, etc., R. Co., 44 
S.E. 294, 52 W.Va. 485, 94 Am.S. 

R. 948, 64 L.R.A. 501. 

12 C.J. p 17 note 90. 

42. U.S.—Smith v. Alabama. Ala., 8 

S. Ct. 664, 124 U.S. 465, 31 L.Ed. 
508. 

12 C.J. p 17 note 91. 

43. Tex.—Texas & P. Ry. Co. v. 
Graham, Civ.App., 257 S.W. 642. 
certiorari denied Lancaster v. Gra¬ 
ham, 45 S.Ct. 225, 266 U.S. 632. 69 
L.Ed. 478, and error dismissed 46 
S.Ct. 202, 269 U.S. 541. 70 L.Ed. 
402. 

Va.—Atlantic Coast Line R. Co. v. 
Commonwealth, 118 S.E. 257, 136 
Va. 134. 

12 C.J. p 17 note 92. 

44. U.S.—Kelly v. State of Wash¬ 
ington ex rel. Foss Co., 68 S.Ct. 
87, 302 U.S. 1, reversing State ex 
rel. Foss Co. v. Kelly, 59 P.2d 373, 
186 Wash. 589, certiorari granted 
Kelly v. State of Washington ex 


rel. Foss Co., 57 .S.Ct. 322, 299 U S. 
639. 81 L.Ed. 396—Thompson v. 
McDonald. C.C.A.Tex., 95 F.2d 937. 
Md.—^Whitman v. Northern Cent. Ry. 

Co., 127 A. 112, 146 Md. 580, 
W.Va.—Mill Creek Coal & (^oke Co. 
V. Public Service Commission, 100 
S.E. 657. 84 W.Va. 662, 7 A.L.U. 
108--Shrader v. Steubenville, East 
Liverpool & Beaver Valley Trac¬ 
tion Co., 99 S.E. 207, 84 W.Va. 1. 

45. U.S.—Kelly v. Slate of Wash¬ 

ington ex rel. Foss Co., 58 S.Ct. 
87, reversing State ex rel. Foss Co. 

V. Kelly. 59 r.2d 373, 186 Wash. 
589, certiorari granted Kelly v. 
Slate of Washington ex rel. Foss 
Co., 57 S.Ct. 322, 299 U.S. 539, 81 
L.Ed. 396. 

45. U.S.—State of Missouri cx rel 
Barrett v. Kansas Natural Gas Co., 
44 S.Ct. 544, 265 U.S. 298, 68 L.Ed. 
1027, reversing State v. Kansas 
Natural Gas Co.. 208 P. 622, 111 
Kan. 809, and affirming, D C.Kan., 
Central Trust Co. of New York v. 
Consumers’ Light, Heat & I’ower 
Co., 282 F, 680, and, D.C.Mo.. Slate 
of Missouri v. Kansas Natural Gas 
Co., 282 F. 311. 

47. U.S.—State of Missouri ex rel. 
Barrett v. Kansas Natural Gas Co., 
supra. 

Ky.—Western Union Telegraph Co. v. 
Lee. 192 S.W. 70, 174 Ky. 210, Ann. 
Cas.l918C 1026. 

Mo.—State ex rel. St. Tjouis-San 
Francisco Ry. Co. v. Public Serv¬ 
ice (Commission of Missouri, 249 S. 

W. 65, 297 Mo. 131. 

Neb.—Purchase v. Slate, 191 N.W. 

677, 109 Neb. 467. 

12 C.J. p 11 note 48. 
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48. TT.S.—Bowman v. Chicago, etc., 
R. Co., III., 8 S.Ct. 689, 1062. 125 
U.S. 465, 31 L.Ed. 700. 

Burden on foreign commerce 
No state can validly enact a law 
which burdens foreign commerce; a 
failure of congress to act on the 
subject is equivalent to a declaration 
on Its part that such commerce shall 
be absolutely free in that respect.— 
Erie Beach Amusements v. Spirella 
Co., 173 N.Y.S. 626, 105 Misc. 170. 
Divergent statement 

"Congress by its legislation has 
swept into interstate commerce man.v 
trans.'K'tions which have only an in¬ 
cidental relation thereto; but which, 
by the exercise of that legislativ<* 
r>ower have been made part of inter¬ 
state commerce, and thereby, have 
been plai'cd beyond the <*ontrol of 
state legislation. It has not so dealt 
with foreign commerce, and until it 
acts, there is still opportunity for 
valid action by the state Legisla¬ 
ture.”—Garvey v. Wesson, 164 N.E. 
516, 518, 258 Muss. 48. 

49. U.S.—Baltimore, etc., R. Co. v. 
Maryland, Md., 21 Wall. 456, 22 L. 
Ed. 678. 

50. U.S.—State of Missouri v. Kan¬ 
sas Natural Ga.s. Co., D.C.Mo., 282 
F. 341, affirmed Stale of Missouri 
ex rel. Barrett v. Kansas Natural 
Gas Co.. 44 S.Ct. 544, 265 U.S. 298, 
68 L.Ed. 1027—Seelig v. Baldwin, 
D.C.N.Y., 7 F.Supp. 776, affirmed 
Baldwin V. G. A. F. Seelig, Inc., 
55 S.Ct. 120, 293 U.S. 622. 79 L.Ed. 
632. 

61. Pa.—Milk Control Board of 
Pennsylvania v. Eisenberg Farm 
Products, 200 A. 854. 
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of commerce, where congress has not acted.®2 in¬ 
deed, it is said that the commerce clause of the con¬ 
stitution does not alone deprive the several states 
of the Union of the power to enforce their own 
rules and public policy over the subject of interstate 
commerce, when not in conflict with some congres¬ 
sional enactment.®^ 

§ 15.-Where Congress Has Acted 

A valid federal regulation of commerce supersedee 
existing, and excludes new, legislation by a state on the 


§ 15 

same subject; but where congress occupies only a lim¬ 
ited field, state legislation outside that field and other¬ 
wise admissible is not displaced or forbidden. 

Where congress regulates commerce by enacting 
a statute, within its competency, that covers the 
same subject matter as, or is in direct conflict with, 
a state statute, the exercised power of congress is 
not only supreme and paramount but also exclusive, 
superseding the state law and excluding additional 
or further regulation covering the same subject by 
the state legislature.^'* This is true regardless of 


68 . U.S.—Natural Gas Pipeline Co. 
of America v. Slattery, III., 58 S.Ct. 
199, 302 U.S. 300, 82 L.Ed. 276. 

63. Tox.—^Western Union Telegraph 
Co. V. Piper, Civ.App., 191 S.W. 
817. 

64. U.S.—Pacific Telephone & Tele¬ 
graph Co. V. Tax Conmiiasion of 
State of Washington. 56 S Ct. 522. 
297 U.S. 403, 80 URd. 760, 105 A. 
L.R. 1, affirming Stale v. Northern 
Pac. K. Co., 48 P.2d 931, 183 Wa.sh. 
33, Stale v. Great Northern U. Co., 
48 P.2d 938, 183 Wash. 698 and Pa¬ 
cific T<*lephone & Telegraph Co. v. 
Tax (Commission of Washington, 
48 P.2d 938, 183 Wash. 697—Gil- 
vary v. Cuyahoga Valley Ry. Co., 
Ohio, 54 S.Ct. 573, 292 U S. 57. 78 
L Ed. 1123, affirming 188 NE 4.127 
Ohio St. 402, certiorari gianted 54 
S.Ct. 229, 290 U.S. 622, 78 L Ed. 543 
—Oregon-Washington R. & Nav. 
Co. V. Slate of Washington, 46 S. 
Ct. 279, 270 U.S. 87, 70 U Ed. 482, 
reversing State v. Oregon-Wash¬ 
ington R. & Nav. Co., 223 P. 600. 
128 Wash. 365—City of Newark v. 
Central R. Co. of New Jer.sey, N .1., 
45 S.Ct. 328, 267 US. 377, 69 L Ed. 
666, affirming, C C.A . 297 F. 77. 
which affirmed. D.C., 287 F. 196— 
Mis.souri I’ac. R Co. v. Stroud, 45 
S.C't. 243, 267 U.S. 404, 69 L.Ed. 
683, reversing Stroud v. Missouri 
Pac. R. Co., 254 S.W. Ill, 212 Mo. 
App. 512—Sanitary Dist. of Chi¬ 
cago V. U. S., Ill., 45 S.Ct. 176, 266 

U. S. 405, 69 LEd. 352—Pennsyl¬ 
vania R. ('o. V. Pulilic Service 
Commission of Commonwealth of 
Pennsylvania, 40 S.Ct. 36, 250 U.S. 
566, 63 L.Ed. 114 2, reversing 67 Pa. 
Super. 575—U. S. v. Hill, W.Va., 39 
S.Ct. 143, 248 U.S. 420, 63 L.Ed. 
337—Inter-Island Steam Nav. Co. 

V. Territory of Ilnwaii, C.CT.A.Ha¬ 
waii, 96 F.2d 412—Thompson v. 
McDonald, C.C.A.Tcx., 95 F.2d 937 
—New York Cent. Securities Cor¬ 
poration V. U. S., D.C^.N.Y., 54 F.2d 
122, affirmed 53 S.Ct. 45. 287 U.S. 
12. 77 L.Ed. 138—^Johnson Trans¬ 
fer & Freight Lines v. Perry, D.C. 
Ga., 47 F.2d 900—Staten Island 
Rapid Transit Ry. Co. v. Public 
Service Commission of State of 
New York, D.C.N.Y.. 16 F.2d 313— 

U. S. V. Whiting Milk Co.. D.C. 

15 C.J.S.—18 


Mass., 21 P.Supp. 321—Southern i 
Pac. Co. V. Corliett, D.C.Cal., 20 P. | 
Supp. 940—Chicago, M., St. P. & P. 
R. Co. V. Hedges. D.C.Wash., 6 F. 
Supp. 752—Erie R. Co. v. Linne- 
kogel. N.Y.. 248 F. 389. 160 C.C.A. 
399. 

Cal.—(.'Charlton Silk Co. v. Jones, 212 
P. 203, 190 Cal. 341—Pierce v. Hill, 
7 P.2d 201, 202, 119 Cal.App. 742. 
citing Corpna Jtirls. 

Conn.—University Overland Express 
v. Alsop. 189 A. 458, 122 Conn. 275. 
Fla.—State v. Atlantic Coast Line R. 

Co.. 81 So. 498, 77 Fla. 366. 

Ill.—St. Louis Connecting R. Co. v. 
Blumherg. 156 N.E. 298, 325 Ill. 387 
—People V. Illinois Cent. R, Co., 
155 N.E. 841, 324 Ill. 591, 51 A.L.R. 
1236, <*erliorari denied People of 
State of Illinois v. Illinois (Vnt. R. 
Co.. 48 S.Ct. 37, 275 U.S. 541, 72 
L.Ed. 41.5—State Public Utilitie.s 
Commission v. Baltimore & O. S. 

W. R. Co., 118 N.E. 81, 281 111. 
40.5—Miller v. Miller, 257 Ill.App. 
287—Bass v. Erie R. Co., 195 Ill. 
App. 508. 

Ind.—Ellwanger v. State, 180 N.E. 
287. 203 Ind. 307. 

La.—Paul Klopstock & Co. v. United 
Fruit ('■o., 131 So. 25, 171 Ln. 296. 
Me.—I^ewis Poultry Ct>. v. New York 
Cent. R. Co.. 105 A. 109, 117 Me. 
482. 

Mo.—State v. Chicago. M & St. P. R. 

R., 206 S.W. 419, 200 Mo.App. 109. 
N.Il.—University Overland Express 

V. Griffin, 200 A. 390—H. P. Welch 
Co. V. State, 199 A. 886. 

N.Y.—New York Lumber Trade 

Ass’n V Lacey, 281 N Y.S. 647, 245 
App.Div. 262, reversing 277 N.Y.S. 
519, 154 Misc. 747, and affirmed 199 
N.E. 688, 269 N.Y. 595, amended 200 
N.E. 54, 269 N.Y. 677, certiorari 
denied 66 S.Ct. 954, 298 U.S. 684, 80 
L.Ed. 1404—People ex rel. Dela¬ 
ware & Hudson Co. V. l*ublic Serv¬ 
ice Commission of New York, 234 
N.Y.S. 342, 226 App.Div. 43—Whish 
V. Public Service Commission, 200 
N.Y.S. 282, 205 App Div. 756. af¬ 
firmed 14 8 N.E. 755, 240 N.Y. 677 
—Miller V. New York Cent. R. R., 
200 N.Y.S. 287, 205 App.Div. 663 
—People V. New York Cent. R. Co., 
198 N.Y.S. 438. 40 N.YCr. 434, re¬ 
versed on other grounds 206 N.Y.S. 
743, 211 App.Div. 195. 
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N.D.—Midway Co-op. Elevator Co. v. 
Great Northern Ry. Co., 169 N.W. 
494. 41 N.D. 1. 

Pa.—McNeely & Price Co. v. l»hlla- 
delphia IMers, 196 A. 846, 329 Pa. 
113—Northern Pennsylvania Pow¬ 
er Co. V. Pennsylvania Public Util¬ 
ity Commission, 200 A. 866, 132 Pa. 
Super. 178. 

Tex.—Southwestern Greyhound Lines 

V. Railroad Commission of Texas, 
99 S.W.2d 263, 128 Tex. 560, 109 A. 
L.R. 1235, reversing Railroad Com¬ 
mission of Texas V. Southwestern 
Greyhound Lines, Civ.App., 92 S.W. 
2d 296, <‘iting Oorpu Juris—Chi¬ 
cago, R. I. & G. Ry. Co. V. De 
Bord, 192 S.W. 767, 109 Tex. 20. 
certiorari denied Do Bord v. Chi¬ 
cago, R. I. & G. R. Co., 38 S.Ct. 
12, 245 U.S 652, 62 LEd. 532- 
Neville v. Gulf. (\ & S. F. Ry. Co., 
Com.App, 252 S.W. 483, reversing 
214 S.W. 980, which reversed. Civ. 
App., 187 S.W. 388—Neubert v. 
Chicago, R. I. & (3. Ry. (?o.. Civ. 
App., 248 S.W. 141—Houston E. & 

W. T. Ry. Co. V. Houston Packing 
Co., ("iv.App., 203 S.W. 1140—West¬ 
ern Union Telegraph Co v. l‘lper. 
Civ.App., 191 S.W. 817. 

Vt.—I’lper v. Boston & M. R. R., 97 
A. 508. 90 Vt. 176, affirmed Boston 
& M. R. R. V. Piper, 38 S.Ct. 354, 
246 U.S. 439, 62 LEd. 820. 

Va.—MctiUirc v. Atlantic Coast Line 
R. Co., 118 S.E 225, 136 Va. 382. 
Wash.—Luckenbach S. S. Co. v. Den¬ 
ney, 278 P. 419, 152 Wash. 548. 

Wis. — Wisconsin Labor Relations 
Board v. Fred Rueping Leather 
(^o., 279 N.W. 673. 

12 C.J. p 17 note 93. 

Curtailment of state’s power 

Coiigrers, in the exercise of its 
plenary power to regulate interstate 
commerce, may determine whether 
the burdens imposed on interstate 
commerce, l>y stale regulation, other¬ 
wise permissihlc, arc too great, and 
may, by legislation designed to se¬ 
cure uniformity or in other respects 
to protect the national interest in 
commerce, curtail to some extent the 
state's regulatory power. — South 
Carolina Stale Highway Department 
V. Barnwell Bros., S.C., 58 S.Ct. 610, 
303 U.S. 177, 82 L.Ed. 734, reversing, 

I D.C., Barnwell Bros. v. South Caro- 
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the authority under which the state may have act- 
ed.SB The same result follows from the regulation 
of an agency or instrumentality of commerce by the 
interstate commerce commission'**® or by the secre¬ 
tary of commerce’***^ by virtue of power property 
delegated by congress. 

In determining whether a federal statute has su¬ 
perseded a state enactment, its entire scope and pur¬ 
pose must be considered, and that which needs to be 
implied within its statutory scope and intent is of 
no less force than that which is expressed in the 
act; and when so considered, if the federal statute 
in its chosen field of operation will be frustrated 
and its provisions refused their natural effect by 


the state enactment, the state law must yield to the 
federal law within the sphere of its delegated and 
assumed authority.®* 

To have the effect of superseding a state statute, 
it is not sufficient that a congressional regulation of 
commerce invades the same field; it must expressly 
cover the precise subject matter, or show a purpose 
to take legislative possession of the whole field,®* 
or at least a purpose to legislate on the particular 
subject,6® or an intention to supersede or exclude 
state action and this purpose must be manifest¬ 
ed by a valid statute.®* 

Congress may determine how far its regulation of 
interstate commerce shall go, and when it circum- 


llna state Highway Department. 17 
F.Supp. 808. 

Cantioa la aaerdLso of panunoaat 
powor 

While the federal power Is para¬ 
mount. public interest demands that, 
wherever possible, conflict and irri¬ 
tation between the two authorities be 
avoided, and to this end it is im¬ 
portant that the federal power be not 
exerted unnecessarily, hastily, or 
harshly.—^Liawrence v, St. Louis-San 
Francisco Ry. Co.. Okl., 47 S.Ct. 720. 
274 U.S. 688. 71 D.Ed. 1219. 

taw of land 

A law of congress regulating in¬ 
terstate commerce, enacted pursuant 
to express constitutional sanction, is 
the supreme law of the land, any¬ 
thing in the constitution or laws of 
any state to the contrary notwith¬ 
standing, and is controlling on both 
state and federal courts. 

D. C.—I'itlsburgh & W. V. Ry. Co. v. 
Interstate Commerce (Commission, 
293 F. 1001, 64 App.D.C. 34, appeal 
dismissed 46 S.Ct. 124, 2n6 U.S. 
640, 6.9 L..£d. 483. 

Mias.—Stoner & Co. v. Bloct on Ex¬ 
port Coal Co.. 100 So. 6. 135 Miss. 
390. 

IbsglBlatlon. and decisions 

(1) After congress has taken ex¬ 
clusive control of a particular field 
of interstate, commerce, it is gov¬ 
erned by the laws enacted by con¬ 
gress, and by the common-law prin¬ 
ciples accepted and enforced by the 
federal courts to the exclusion of 
state laws and state rules and pol¬ 
icies.—^Northwestern Consol. Milling 
Co. V. Chicago. B. & Q. R. Co., 160 
N.W. 1028, 136 Minn. 363, certiorari 
denied 38 S.Ct. 8. 246 U.S. 644, 62 
L..Ed. 528. 

(2) On a question of interstate 
commerce, state laws must give way 
to federal laws, whether such laws 
take the form of Judicial decisions 
or legislative enactments.—^Western 
Union Telegraph Co. v. Bowles, 98 S. 

E. 646. 124 Va. 730. 


(3) Federal law and the practice 
of federal <‘ourts govern in all cases 
affecting interstate commerce.—San¬ 
ders V. Charleston & W. C. Ry. Co., 
145 S.E. 400, 147 S.C. 487. 

State authority 

The power of congre-ss over Inter¬ 
state commerce is not subject to 
state authority. — Florida Motor 
Lines v. State Railroad Commission. 
132 So. 861. 101 Fla. 1018. 

Police power 

A federal statute regulating inter¬ 
state commerce is paramount to the 
police power of a state.—Monumen¬ 
tal Brewing Co. v. Whitlock, 97 S.E. 
56, 111 S.C. 198. 

Provisions of railroad's charter 

must yield to the paramount power 
of congress to regulate interstate 
commerce.—State of Colorado v. U. 
S., Colo., 46 S.Ct. 452, 271 U.S. 153, 
70 L.Ed. 878. 

55. U.S.—Sinnot v. Davenport, Ala., 
22 How. 227, 16 L.Ed. 243. 

5& Fla.—State ex rel. Davis v. At¬ 
lantic ("!oast Line R. Co., 140 So. 
824, 103 Fla. 1204, denying petition 
3 40 So. 817, 103 Fla. 3 204, certio¬ 
rari denied State of Florida ex rel. 
Davis V. Atlantic Coast Line R. 
Co., 62 S.Ct. 640, 286 U.S. 667, 76 
L.Ed. 1291. 

Ky.—Louisville & N. R. Co. v. Bra- 
shear, 289 S.W. 1094, 217 Ky. 439. 
12 C.J. p 18 note 95. 

Orders controlling on state courts 
All administrative orders for the 
regulation of Interstate carriers 
passed by the interstate commerce 
commission in pursuance of legisla¬ 
tion by congress under the commerce 
clause of the constitution are con-1 
trolling on the state courts.—Stoner! 
& Co. V. Blocton Export Coal Co., 100 
So. 6, 136 Miss. 390. 

67. U.S.—Neiswonger v. Goodyear 
Tire & Rubber Co., D.C.Ohio, 36 F. 
2d 761. 

68. Ala.—Levy, Aronson & White v. I 
Jones, 98 So. 733, 208 Ala. 104—I 
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Louisville & N. H. Co. v. State, 76 
So. 505, 16 Ala.App. 199. 

Fla.—State v. Atlantic Coast Line 
R. Co., 81 So. 498, 77 Fla. 366. 

59. U.S.—Missouri, etc., H. Co. v. 
Harris. Tex., 34 S.Ct. 790, 234 U.S. 
412, 58 L.Ed. 1377, L.R.A.3 915E 942. 

Conn.—University Overland Express 
y. Alsop, 189 A. 468, 462, 122 Conn. 
275, citing Corpus Juris. 

Mo.—Clark v. Austin, 101 S.W.2d 977, 
995, 34 0 Mo. 467, citing Corpus Ju¬ 
ris — Van Zant v. Kansas City 
Southern Ry. Co., 232 S.W. 696. 698, 
reversed on other grounds 43 S.Ct. 
176, 260 U.S. 469. 67 L.Ed. 348, quot¬ 
ing Corpus Juris. 

12 C.J. p 18 note 96. 

60. Tex.—^Western Union Telegraph 
Co. v. Bailey, 196 S.W. 61C, 108 
Tex. 427, denying error, Civ.App., 
184 S.W. 619. 

61. Ill.—I'eople ex rel. McTiaughlin 
V. G. II. Cross Co., 198 N.E. 366, 
361 111. 406, affirmed Hartford Ac¬ 
cident & Indemnity Co. v. People 
of State of Illinois ex rel. M<*- 
Laughlin, 56 S.Ct. 686, 298 17.S. 
15.6. 80 L.Ed. 1099. 

Wis.—^Wisconsin Labor Relations 
Board v. Fred Rueping Leather 
Co., 279 N.W. 673. 

12 C.J. p 18 note 99. 

Provisiou for oouourreut legislation 
Provisions in a federal statute 
against nullification or abrogation 
of state statutes on the same sub¬ 
ject or which recognize the right 
of, or authorize, the states to enact 
concurrent legislation on the same 
subject which is not inconsistent 
with, or repugnant to, the federal 
statute will be accorded effect.—Peo¬ 
ple ex rel. McLaughlin v. G. H. Cross 
Co., 198 N.E. 366, 861 Ill. 405, af¬ 
firmed Hartford Accident & Indem¬ 
nity Co. v. People of State of Illi¬ 
nois ex rel. McLaughlin. 66 S.Ct. 686, 
298 U.S. 156, 80 L.Ed. 1099. 

68. U.S.—Chicago, etc., R. Co. v. 
Hackett, 33 S.Ct. 681, 228 U.S. 659, 
57 L.E2d. 966, affirming 170 lll.App. 
140. 
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scribes its rcg^ulation, and occupies only a limited 
field, state regulation outside that limited field and 
otherwise admissible is not forbidden or displaced.®^ 
It is a well established principle that an intent on 
the part of congress to suiicrsede the exercise by 
a state of its police power as to matters not covered 
by federal legislation is not to be implied unless the 
latter, fairly interpreted, is in actual conflict with 
the state law;®** it is not to be inferred from the 
mere fact that congress has seen fit to circumscribe 
its regulation and occupy a limited ficld.®^* Indeed, 
the exercise by the stale of its police power, which 
would be valid if not superseded by federal action in 
the regulation of interstate commerce, is superseded 
only where the repugnance or conflict is so direct 
and positive that the two acts cannot be reconciled 
nor consistently stand together.®® 

The fact that federal and state statutes relating 
to the same subject are in conflict does not render 
the state regulation invalid nor repeal it, but merely 
suspends it while the federal statute is in force,®^ 


§ 15 

to the extent that it affects commerce outside the 
state as it comes within the state;®® and conse¬ 
quently the state statute revives on the repeal of the 
federal statute.®® 

The time when congress shall exercise its power 
to regulate interstate or foreign commerce is op¬ 
tional with it. The fact that it does not exercise it 
at an early date, as to a particular matter docs 
not prevent it from subsequently exercising it to the 
detriment of individuals or corporations who, in the 
absence of federal action and under state authority, 
have made valuable improvements.'^® The time 
when congress preempts the field depends on its 
intention.Under some federal statutes, it has 
l)een held that the date of the enactment of the stat¬ 
ute by congress is the time when the state's author¬ 
ity to regulate the same phase of commerce termi¬ 
nates, although the act is not to become operative 
until the expiration of a specified time thereafter.*^- 
Under other federal legislation it has been held that 
state legislation is not superseded until the federal 
law becomes operative.*^® 


ea U.R.~Kplly V. £?tale of Wash- 
inpTton c*v rcl. Pos.s Co., SS S.Ct. 
87, 302 U.S. 1, rcvor.sinff Sl;ile ex 
rcl. Fon'? Co. v. KoIIy, SO P.Sd 373, 
1«G Wash. fi80, oorliorari prantod 
Kelly V. State of Washington ex 
rrl. Foss Co., 57 S Ct. 322, 20!) U 
S. S’.O, 81 L.Kd. 31)0—<3ilvary v. 
Cuyahopa Valley Ry. Co., 54 S.Ct. 
B73, 202 U.S. 57. 78 L.Ed. 1123, af¬ 
firming 18S N.E. 4, 127 Ohio St. 
402, and eorllorarl granted 54 S.Ct. 
220, 200 U.S. 522, 78 L.Ed. 543. 

Fla.—State v. Atlantic Coast Line U. 

Co.. 81 So. 408. 77 Fla. 350. 

G4. U.S. - - Town.send v. Yeomans, 
Ga., 57 S.Ct. 842, 301 U.S. 441, 81 
L.Ud. 1210—Gilvary v. Ciiyahopa 
Valley Uy. Co., 54 S.Ct. 573. 292 U. 
S. 57, 7S L.Fd. 1123, aflirminp 188 
N.K 4, 127 Ohio St. 402. and cer- 
tioniri granted 54 S.Ct. 229, 290 U. 
S. 622, 78 L.Ed. 513 -Atchison. T. 
& S. F. lly. Co. V. Railroad Com- 
mi.ssion of State of California, 61 
S.Ct. 553, 288 TI.S. 380. 75 L.Ed. 
1128, affirminp 288 F. 775, 209 Cal. 
400. 

Ala.—Louisville & N. R. Co. v. State, 
76 So. 506, 16 Ala.App. 199. 

Pla.—Stale v. Scjihoard Air lane Ry. 
Co., 104 So. 602, 89 Fla. 419, 39 A. 
L.R. 1362—State v. Atlantic Coast 
Line R. Co., 81 So. 498, 77 Fla. 366. 
Ahsenoe of savlnfir clause 

Fact that a federal statute did not 
contain- savinp clause applicable to 
state laws dcalinp with same general 
subject matter did not show that 
state laws were superseded, especial¬ 
ly where no state law of similar 


character was In existence at time 
national act was passed.—Wisconsin 
Labor Relations Board v. Fred Rue- 
ping Leather Co.. Wis., 279 N W. 673. 
Fair interpretation 

Where a federal statute docs not 
supersede state authority entirely, 
slate powers previously n‘fognized 
are not superseded any further than 
a fair interpretation of the federal 
statute mnk«*s nec<‘Ssary. — Culf 
States Creosotinii; Co. v. Southern 
Finance & Construction Corporation, 
146 So. 860, 166 Miss. 714. 

65. Ala.—Levy, Aron.son & While v. 
Jones. 93 So. 733, 208 Ala. 104— 
Louisville & N. R. Co v. State, 76 
So, 505, 16 Ala.App. 199. 

Wis. — Wisconsin Labor Relations 
Board v. Fred Rueping Leather 
Co., 279 N.W. 673. 

63. U.S.—Kelly V. Stale of Wa.sh- 
ington ex rel. Foss Co., 58 S.Ct. 
87, 302 U.S. 1, reversing State ex 
rel. Fo.ss Co. v. Kelly, 59 P.2d 373, 
186 Wash. 589, <*<*rtiorari granted 
Kelly V. State of Washington ex 
rel. Foss Co.. 67 S.Ct. 322, 299 U. 
S. 539, 81 L.Ed. 396. 

Pa.—Commonwealth v. Kerr, 29 Pa. 
List. 896. 

12 C.J. p 18 note 98. 

67. Miss.—Gulf States Creosoting 
Co. V. Southern Finance & Con¬ 
struction Corporation, 146 So. 860, 
166 Miss. 714. 

12 C.J. p 18 note 1. 

State authority on the subject is 
suspended when congress occupies 
the entire field.—^Western Union Tel¬ 


egraph Co. V. Rogers. ICl So. 131, 172 
Miss. 853. 

Power of state to legislate with 
reference to a fi-'ld of which con¬ 
gress has taki n iio.sst'ssion is sus¬ 
pended—Western Uiiion Tc'legraph 
Co. V. Wallace, 146 So. 142, 164 Miss 
759. 

CO. U.S —ILall V. De Cuir. La., 95 U 
S. 485. 24 L.Ed. 547. 

69. N.Y.—Henderson v. Spofford, 59 
N.Y. 131, afflririliig 3 Daly 361, 10 
Abb Pr..N S.. 140. 

Tex —Texas, etc.. R. Co. V. Yerkes. 

Civ.App., 150 SW. 579. 

12 C.J. p 18 note 3. 

70. U.S.—Union Bridge Co. v. IT. S., 
Pa. 27 S.Cl. 307, 204 U 304. 51 
L.Ed. 523, ulTlrniing 143 F. 377. 

71. N.II.—11. P. Welch Co. V. State, 
199 A. 880. 

TA U.S.—Erie R. Co v. People of 
New York, 3 4 S Ct. 750, 233 U.S 
67. 68 L.Ed. 1149, 52 L.R.A..N.S.. 
200, Ann.Cns.l9i51> 138, revei-.'^ing 
91 N.E 849, 198 N.Y. 309. 139 Airi 
SR. 828, 29 L.Ji.A.,N.S.. 240. 19 

Ann.Cas. 811. 

12 C.J. p 18 note 5. 

73. U.S.—Werner Trnnsp. Co. v 
Hughes, D.(Mll.. 19 F.Supp. 425. 
N.ll.—II. P. Welch Co. v. State, 199 
A. 886. 

N.Y.—People, on Ciiinplalnl of Korn- 
bleit, V. Y^arbrough, 5 N.T.S.2d 978, 
168 Misc. 709. 

I'a.—Quaker Worsted Mills Corpora¬ 
tion V. Howard Trucking Corpora¬ 
tion, 198 A. G91, 131 Pa.Super. 1. 
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m. ST7BJECTS OF BEOULATIOir 


A. IN GENERAL 


§ 16. Control Generally 

All commerce Is under the control either of the state 
or nation according to its essential character. 

All commerce is under the control either of the 
state or of the nation,and the test as to which 
has power as to a particular matter constituting a 
subject of regulation, because of its being com¬ 
merce, is held to be not the kind of business a per¬ 
son or corporation is engaged in, nor the instru¬ 
mentalities it employs therein, nor that it is conduct¬ 
ed on navigable waters, but whether the business is 
carried on between the states or affects them, or is 
conducted on the high seas.*^® Whether a particular 
act or series of acts constitutes interstate or intra¬ 
state commerce must be determined in accordance 
with the principles stated infra §§ 18-33. 

The subjects on which congress can act under 
its power to regulate commerce arc of infinite va¬ 
riety,'^® embracing every species of commercial in¬ 


tercourse between the United States and foreign na¬ 
tions and among the states^^ in whatever form it 
may be carried on.*^® Congress may legislate with 
respect to all the subjects of foreign and interstate 
commerce, the persons engaged in it, and the in¬ 
struments, acts, or transactions, by which it is car¬ 
ried on preventing the facilities thereof from be¬ 
ing used to accomplish ends inimical to the general 
welfare,*'^ and the power of congress extends to 
the protection of interstate commerce from burdens, 
obstructions, and interruptions, whatever may be 
their source,®^ but it cannot exercise that power to 
meet evils which are not spread or perpetuated by 
the use of the channels of interstate commerce®- or 
which have no real or substantial relation to some 
part of such commerce.®® 

§ 17. Property Subject of Commerce in Gen¬ 
eral 

Commodities which may lawfully be purchased, sold, 


74 . U.S.—IT. S. V. ChicHffo. etc., R. 
Co., D.C.Iowa, 149 F. 486. 

75 . U.S.—Wa.shlnfi:ton Water Power 
Co. V. City of Cijeur d’Alene, Idaho, 
D.C.Idaho, 9 F,fc»iipp. 263. 

12 C.J. p 19 note 10. 

70 . U.S.—Cariiinetti v. U. S., Cal., 37 

S.Ct. 192, 212 U.S. 470. 

12 C.J. P 19 nolo 12. 

77 . U.S. ■—■ Ciibbons v. Opden, 9 
Wheal. 1. 6 L.Fd. 2.3, revorsinfi: 17 
Johns.,N.Y., 488. 

78 . U.S.—U. S. V. Calistan Packers, 
D.C'Cal., 4 P.Supp. 660. 

12 C.J. p 19 note 14. 

79 . U.S. — Johnson Transfer & 
P'rei^ht Lines v. Perry, D C.Oa., 47 
P.2d 900—Jt. C. Tway Coal Co. v. 
Clenn, D.C.Ky., 12 P.Supp. 570. 

Tex.—Payne v. Bassett, Civ.App., 235 
S.W. 917. 

12 C.J. p 19 note 15. 

80 . U.S.—Electric Bond & Share Co. 
V. Securities and Exchange Com¬ 
mission, I'.C.A.N.Y., 92 F.2d 580, 
affirming, D.C., Securities and Ex¬ 
change Commission v. Electric 
Bond & Share Co., 18 P.Supp. 131. 

81 . U.S.—Santa Cruz Fruit Packing 
Co. V. National Labor Kelalions 
Board. 58 S.Ct. 656, 303 U.S. 453. 
82 Jj.Ed. 954, affirming. C.C.A.. Na¬ 
tional Labor Relations Board v. 
Santa Cruz Fruit Packing Co.. 91 
P.2d 790, certiorari granted Santa 
Cruz Fruit Packing Co. v. National 
Labor Relations Board, 58 S.Ct. 
282, 302 U.S. 680, 82 L.Ed. 625— 
Virginian Ry. Co. v. System Fed¬ 
eration Vo. 40, Railway Employees 


Department of American Federa¬ 
tion of Labor. C.C.A.Va., 84 F.2d 
641, affirming. I) C., System Fed¬ 
eration No. 40, Railway Employees 
Department of American Federa¬ 
tion of Labor v. Virginian Ky Co., 
11 F.Supp, 621, certiorari granted 
Virginian Hy. Co. v. System Feder¬ 
ation No. 40, Railway Kmpltiyees 
Department of American Federa¬ 
tion of I.,abor, 57 S Ct. 4.3. 299 IT 
S. 529, 81 L.Ed. 389. affirmed Vir¬ 
ginian Ry. Co. V. System Federa¬ 
tion No. 40, 57 S.Ct. 592. 300 US. 
515, 81 L.Ed. 789- -Bethlehem Ship¬ 
building Corporation v. AIe>er.s, D. 
C.Mass., 3 5 F.Supp. 915, affirmed, 
C.(\A., Myers v. Bethlehem Ship¬ 
building Corporation, 88 F 2d 151, 
rehearing denied 89 F.2d looo, cer¬ 
tiorari granted 58 S.Ct. 20. 302 U. 
S 667, 82 LEd. 515 and Myers v. 
MacKenzie, 58 S.Ct. 27, 302 U.S. 
667, 82 L.Ed. 515, reversed on oth¬ 
er grounds Myers v. Bethlehem 
Shipbuilding Corporation, 58 S.Ct. 
4 59. 303 U.S. 41. 82 L.Ed. 638— 
■W''ashington Water Power Co. v. 
City of CoBur d’Alene, Idaho, D.C. 
Idaho, 9 F.Supp. 263— U. S. v. Cal¬ 
ls! an l*ackers, D.C.Cal., 4 F.Supp. 
660. 

Disoliarga of employees 

An employer’s right to discharge 
employees at will was not absolute 
if it regulated, burdened, or obstruct¬ 
ed interstate commerce, and hence 
congress, in enacting National Ijabor 
Relations Act, 29 U.S.C.A. S§ 151- 
166, did not destroy any “vested 
right" of employer involved in labor 
dispute, but merely exercised its 
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right to legislate with respect to a 
right over which, employer believed 
It had complete control.—National 
Labor Relations Board v. Carlisle 
Lumber Co., C.C.A., 94 F.2d 138. 

88. U.S.—Electric Bond & Share Co. 
V. Securities and Exchange Com- 
mi.ssion, C.C.A.N.Y., 92 F.2d 580, 
affirming, 1\C.. Securities and Ex¬ 
change Commission v. Electric 
Bond & Shan* Co., 18 F.Supp. 131, 
certiorari granted Electric Bond & 
Share Co. v. Securities & Exchange 
(Virrirnission, 58 S.Ct. 411, 302 U.S. 
681, 82 T..Ed. 526, affirmed 58 S.Ct. 
G78, 303 U.S. 419. 82 L.Ed. 936, 115 
A.L.R. 105. 

“The congref?sional power of reg¬ 
ulation attaches only when inter¬ 
state traiispi>rlation has begun."— 
Champlin Refining Co. v. Corporation 
Commission of State of Oklah<ima. 
D.C.Okl., 51 F.2d 823, niodilied on 
other grounds 52 S.Ct. 559. 286 U. 
S. 210, 76 L.Ed. 1062, 86 A.L.R. 403. 

83 . U.S.—Santa Cruz Fruit Packing 
Co. V. National Labor Relations 
Board. 58 S.Ct. 656. 303 U.S. 453, 82 
LEd. 954. affirming, C.C.A.. Na¬ 
tional Labor Relations Board v. 
Santa Cruz Fruit Packing Co., 91 
F.2d 790, certiorari granted Santa 
Cruz Fruit Packing Co. v. National 
Labor Relations Board. 68 S.Ct. 
282, 302 U.S. 680, 82 L.Ed. 625—U. 
S. V. Neuendorf, D.C.Iowa, 8 F. 
Supp. 403. 

Wis.—Minneapolis, St. P. & S. S. M. 
Ry. Co. V. Railroad Commission of 
Wisconsin, 197 N.W. 352, 183 Wis. 

47 . 
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or exchanged and which are not inimical to the public 
health or morals are legitimate subjects of commerce. 

Only such commodities as may lawfully become 
the subjects of purchase, sale, or exchange are arti¬ 
cles of cf)mmcrce which, on their movement from 
state to state, become subjects of interstate com¬ 
merce, within the protection of the commerce clause 
of the constitution.®^ Such commodities include 
bakiiij;^ powder oleomargarine,®® except oleomar¬ 
garine put up and colored in imitation of genuine 
butter;®7 convict-made goods;®® natural gas when 
reduced to possession;®® coal oil;®® crude oil;®^ 
dynamite ;®^ game;®® shrimp caught for transporta¬ 
tion and sale in interstate commerce consistently 
with state law ;®4 beer,®® wine,®® or intoxicating 
liquor generally,®'^ provided it is not intended for 
sale or use in violation of law;®® newspapers;®® 


moving picture films and stocks, bonds, deben¬ 
tures, and other securities having actual existence,® 
but not stock before it is subscribed.® Tobacco is 
a legitimate article of commerce, but is not inher¬ 
ently an interstate coiTim<xlity; it takes on an in¬ 
terstate character only when it begins to move in 
interstate commerce.^ 

The power to regulate commerce includes the 
power to declare what property or things may be 
the subject of commerce, and therefore congress 
has power to prescribe what articles of merchandise 
shall or shall not be the subject of interstate or for¬ 
eign commerce,® and articles recognized by congress 
as subjects of interstate commerce cannot be held to 
be otherwise.® The failure of congress to make any 
express declarations on the subject has not submit- 


84 . Ala.—Boddy v. Continental Tnv. 
Co.. 88 So. 21)4. 18 Ala.Api). 65. 

Mich.—Republic Acceptance Corpora¬ 
tion V. Bennett. 189 N.W. 901. 220 
Mich. 249. 

12 C.J. p 19 note 16. 

85 . U.S.—In rc Ware, C.C.Minn., 53 
F. 783. 

86 . U.S —S<’hollfnberi?er v. I’enn- 
sylvama. l*a.. 18 S.Ct. 757, 171 U.S 
1. 43 L..Ed 49. 

12 C.J. p 19 note 16 \h} (4). 

87 . U.S.—T’lninley v. Massachuaett.s, 
Mas.s, 15 S.Ct. 154, 155 U.S. 461, 39 
L-.Kd. 223. 

12 C.J. p 20 note 20 Ta] (2). 

88 . Ma.s.s.—Tn re Opinion of .lus- 
liccs, 98 NE. 334, 211 Mass 605, 
Ann.t^as.J 91311 815. 

89. U.S.—Commonwealth of Penn- 
.sylvania v. State of Wc.sl Virmiiia, 
43 S.('t. (158, 262 US. 553. 67 L.. 
Ed. 1117. 32 A.T.I.H 300, rchcaririK 
♦^ranted 44 S.(''t. 4. 263 U S 671, 
68 L.Kd. 499. and aflirmcd 44 S.Ct. 
123, 263 U.S. 350, 67 T. Ed. 1114 - 
Arkan.sas-ljouifriiaiia Pipt* Uine Co. 
V. Coverdnle, D.C.Ua., 17 F.Supp. 
34. 

12 C.J. p 19 note 16 IbJ (2). 

State regulation 

State can rc^nlnle inter.statc com¬ 
merce of character of natur.il gas in 
absence of action by conKrf‘.s,s.— 
State V. Lone Star (las Co.. Tex (''iv. 
App., 86 S.W.2d 484, error ret used. 

90 . Tenn. — Standard Oil Co. v. 
State. 100 S.W. 705, 117 Tenn. 618, 
10 L.R.A..N.S, 1015. 

12 C.J. p 19 note 1*J [bj (13). 

91. U.S.—Arkan.sas-Louisiana Pipe 
Line Co. v. Coverdale, D.C.La., 17 
F.Supp. 34. 

12 C.J. p 19 note 16 [b] (3). 

98 . U.S.—City of Seattle v. Lloyds' 

. Plate Glass Ins. Co.. Wash., 253 F. 
361, 165 C.C.A. 103. 

93 . Me. — Bennett v. American Ex¬ 


press Co.. 22 A. 159, 83 Me. 236, j 
23 Am.S.R. 774, 13 T..R.A. 33. 

12 C..T. p 19 note 16 lb] (11). (12). 

94. U.S.—Foster-Fountain Packing 
Co. V. Ilaydel, La.. 49 S.Ct. 1. 278 
U.S. 1. 73 L.Ed. 147—Johnson v. 
Haydel. La.. 49 S.Ct. 6, 278 U.S. 
16. 73 L.Ed. 155. 

95. Ky.—City of Dayton v. Chris¬ 
tian Aloerlcin Brewing Co., 195 S. 
W. 133, 176 Ky. 1. 

12 C.J. p 19 note 16 rb] (9). 

96. N.Y.—In re liirner, 282 N.Y.S. 
257, 156 Miso. 722. 

97. Alich.—JVople v. Keeley, 181 N. 
W. 990, 213 Mich. 115. 

N.T.—Tn re Birncr. 282 N.Y.S. 257, 
155 Mise. 722 

12 i\.]. p 19 note 16 lb] (8). 
FoBsessioii by interstate passenger 

The possession of whisky by an 
interstate passenger carried for his 
private use, and not in excess of 
what IS reasonably necessary for his 
personal use and comfort while on 
th<* journey, is proteeled by the com¬ 
merce clause.- Howard v. Stale, 73 
So. 559, 15 Ala.App. 411. 

98. Ga.—Proctor v. Slate, 176 S.E. 
96, 49 (5a.App. 497. 

12 C.J. p 19 note 16 IbJ (10). 

Constitutional prohibition 

When transportation of intoxicat¬ 
ing iKjuor for bev<*rage purposes was 
prohibited by the constitution, intox¬ 
icating beer could not be a legitimate 
article of interstate commerce.— 
Richmire v. Legg, U.C.Ga., 3 F.Supp. 
787. 

Duty to inspect 

If a earner would avert conse¬ 
quences of contributing to violation 
of a state statute by transporting 
and delivering liquors in forbidden 
receptacles, it must inspect tenders 
of such shipments as are labeled in 
accordance with a federal act requir¬ 
ing labeling of packages containing 
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intoxicating liquors.—State v. South¬ 
ern Express Co., 75 So. 343, 200 Ala. 
31 

99. TT.S —Preston V. Finley, C.C. 
Tex., 72 F. 850. 

1. U.S.—II. S. V. Motion Picture 
I'atents Co., D C.Pa.. 225 F. 800. 

50 C.J. p 416 notes 10-18. 

8. U S —Securities and Exchange 
(''orrimission v. Jones, DC.N.Y., 12 
F.Supp 210, affirmed, C.C.A, Jones 
V. Securities and Exchange Com¬ 
mission, 79 F.2d 617, certiorari de¬ 
nied in part 56 S.Ct. 497, (fourth 
case), 297 U.S 705, 80 L.Ed 993, 
(•(‘rliorari granted in part 56 S.(''t. 
497, (fifth case), 297 U.S. 699, 80 
li.Ed. 988, revtrsed In part on other 
grounds 56 S.('t. 654, 298 U.S. 1, 80 
1. Ed. 1015. 

5. D- (reneral Motors Acceptance 
(''(»rporatioii v. Huron Finance Cor¬ 
poration, 262 N.W. 195, 63 S.D. 597. 

12 C.J p 19 note 16 Ibl (14), (15). 

3. La.—State v. Schofield, 67 S.E. 
557, 136 La. 702. 

4. US--(\irrin v. Wallace, D.C.N.C., 
1!) k'.Supp 211. 

12 (\J. p 19 note 16 lb] (7). 

On warehouse floor 

Tobacco grown within state and 
placed on floors of warehouses for 
auction sale without transfer of ti¬ 
tle until consummation of sale was 
Intra-state in character, but tobacco 
brought from without slate and plac¬ 
ed on floors of warehouses for auc¬ 
tion sale without transfer of title un¬ 
til consummation of sale was inter¬ 
state in character.—Currin v. Wal¬ 
lace, D.C.N.C., 19 F.Supp. 211. 

5* U.S.—Buttfleld v. Stranahan, N. 
Y., 24 StM. 349, 192 U.S. 470, 48 
L.Ed. 525. 

12 C.J p 20 note 17. 

6. U.S.—Austin V. Tennessee, Tenn., 
21 S.Ct. 132, 179 U.S. 343, 46 L.Bd. 
224. 

12 C.J. p 20 note 18. 
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ted to the several states the decision of the question 
in each locality, as to what shall and what shall not 
be articles of traffic in the interstate commerce of 
the country.^ However, articles which, from their 
inherent nature or their existing condition, are in¬ 
imical to the public health or morals, arc not legit¬ 
imate subjects of trade and commerce so as to be 
within the exclusive regulating power of congress 
when moved in interstate traffic, but fall within the 
police powers of the state;* and included in this 
class are adulterated food products,® animals hav¬ 
ing contagious or infectious diseases,^® and water 
abstracted contrary to a state statutory prohibi- 
tion.il It is also within the power of the state to 
determine whether certain articles shall be subjects 
of intra-state commerce.^® While, in case certain 
articles are harmful or deleterious and therefore 
arc not legitimate subjects of commerce, the fact 
that they are in original packages will not jiro- 
tect them from state regulation,^® the question 
whether an article is or is not a subject of lawful 

B. ACTS OR TRANSACTiON 

§ 18. In General 

Whether any transaction constitutes interstate or 
intranstate commerce depends on the essential character 
of what is done and the substantial surrounding circum¬ 
stances. 


interstate commerce must depend on the intrinsic 
state or condition of the article, and not on a mere 
declaration by the state legislature.^^ 

Money is not ordinarily considered an article of 
commerce, but is merely a medium of exchange.^® 
The transmission of money by an express company 
or its transfer by telegraph has, however, been held 
to constitute commerce.^® 

Lottery tickets are subjects of commerce, and 
congress has power to regulate the carriage of such 
tickets from state to state and it has been held 
that a ticket in a lottery, even one authorized at 
the place of issue, is not within the protection of 
the interstate commerce clause.^* 

Persons have been said not to be subjects of com¬ 
merce,^® but, as shown infra § 23, it has been held 
expressly that the transportation of persons is an 
act of commerce. 

Peal estate is not a subject of interstate com 
nierce.®® 

CONSTITUTING COMMERCE 

The question whether commerce is interstate or 
intra-state must be determined by the essential char¬ 
acter of the commerce,®^ by what is actually done,®® 


7 . Tr.s.— In re Riihrer. Kan.. 11 S.Ct. 
8G5. 140 U.S. B45. 85 li.Ed. 572, re¬ 
versing. CC., 43 F. 556. 10 UR.A 
444—Bowm.'in v. Chlctieo & N. W. 

11. Co., Ill.. 8 S.Ci. 680, 1062, 125 LI. 
S. 465, 31 Ii.Ed 700. 

12 C.J. p 20 note 19. 

8 . TT.S.—Brennan v. Titusvilk*. 14 S. 
Ct. 829, 153 U.S. 28!1, 38 Jj.Kd. 719. 

12 C.J. p 20 note 20. 

9. U.S.—Sfhollenberger v. T’enn.syl- 
vania, Pa.. 18 S.Ct. 757, 171 U.S. 1. 
43 UEd. 49. 

12 C.J. p 20 note 20 [al (1). 

la U.S.—Missouri, K. & T Ry. Co. 
V. Halier, Kan., 18 S.Ct. 488, 169 
U.S. 613. 42 Ulflil. 878. 

12 C.J. p 20 note 20 la] (3). 

11. N.J.—McC^artor v. Hudson Coun¬ 
ty Water Co.. 65 A. 489. 70 N.J.Eq. 
696, 118 Arri.SR. 764, 14 UU.A.,N. 
S., 197, 10 Ann.Ca.s. 116, affirming 
61 A. 710, 70 N.J.Eq. 525. and af¬ 
firmed. 28 S.Ct. 629, 209 U.S. 349, 
52 L.Ed. 828. 

12. Mis.s.—^American Expr(*ss Co. v. 
Beer, 65 So. 576. 107 Miss. 52S. 

13. Mass.—Com. v. Hunthw, 30 N.E. 
1127, 156 Mass. 236, 15 L.U.A. 839. 

N.Y.—Crossman v. Liurman, 68 N.Y. 
S. 311, 67 App.Div. 393, affirmed 63 
N.E. 1097, 171 N.Y. 329, 98 Am.S. 
R. 599. 

Tenn.—Austin v. Slate, 48 S.W. 305, 
101 Tenn. 563, 70 Am.S.R. 703, 50 


L.R.A. 478, affirmed 21 S.Ct. 563, 
179 U.S. 343. 45 E EJ. 224. 

14. U.S—In re Ilahrer, Kan., 11 S 
Ct. 865. 140 U.S. 545. 35 L Ed. 572. 
reversing, C.C.. 43 F. 556. 10 L.R.A. 
444. 

15, Ala.—Doddy v. Continental Inv. 
Co.. SS So. 294, 18 AlaApp 66. 

Mich.—Republic Aceeplanee t\>rpora- 
lion V. Bennett, 189 N.W. 901, 220 
Mieh. 249. 

12 C.J. p 21 nolo 26. 

10. U.S.—Basila v. Wf*stern Union 
Telegraph Co.. D.C.Fla., 24 P.2d 
.569. 

17. TT.S.—Champion v. Ames. Ill., 23 
S.Ct. 321, 388 U.S. 321, 47 L.Ed. 492. 

12 C.J. p 20 note 20 [a] (4). 

18w Mo.—Uo.selle v. Farmers' Bank. 
39 S.W. 274, 141 Mo. 36, 64 Am.S. 
K 501. 

13 C.J. p 20 note 20 fa] (5), (6). 

19. U.S,—New York v. Miln, N.Y., 
11 Pet. 102. 9 L.Ed. 648 

20. Ala.—Blan v. Hollywood Realty 
Co.. 118 So. 263, 22 Ala.App. 537, 
conforming to 118 So. 257, 218 Ala. 
1. whleh reversed Ailgood v. Holly¬ 
wood Realty Co.. 118 So. 253, 22 
Ala.App. 637, and certiorari de¬ 
nied Blane v. Hollywood Realty 
Co.. 118 So. 268, 218 Ala. 2. 

21. U.S.—^Puget Sound Stevedoring 
. Co. V. Tax Commission of State 

of Washington, 68 S.Ct. 72, modify¬ 
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ing Puget Sound Stevedoring Co. 
V. Tax Commission of Washington, 
63 P.2d 5.32, 189 Wash. 131—Atlan¬ 
tic Coast Line R. Co. v. Standard 
Oil Co. of Kentucky, Kv^. 48 S Ct. 

107, 275 US. 257, 72 L EJ. 270. af¬ 
firming in part reversing in part, 
C.C.A.. 16 F.2d 441, modifying, 1> 
C., Standard Oil Co. v. Atlantic 
Coast Lino R. Co., 13 F.2d 633, and 
certiorari granted 47 S.Ct. 475, 273 
U S. 691, 71 L.Ed. 842—Western 
Oil Refining Co. v. Lipseornb, Tc*nn., 
37 S.Cl. 623, 244 U.S. 34C, 61 L Eci. 
1181—MeFaddeti v. Alabama Creaf 
Southern R. Co., Pa., 241 F. 562. 
154 C.C.A. 338. affirming, D.C., Ala¬ 
bama Croat Southern R. Co. v. 
George H. McFadden & Bros., 232 
F. 1000. 

R.I.—Attleboro Steam & Electric Co. 
V. Public Utilities Commission, 129 
A. 495, 46 R.I. 496, certiorari grant¬ 
ed Public Utilities Commission of 
Rhod** Island v. Attleboro Steam & 
Electric Co.. 46 S.Ct. 103, 269 IT.S. 
646, 70 Ij.Ed. 404, and affirmed 47 
S.Ct. 294, 273 U.S. 83, 71 L.Ed. 549. 
Va.—Jennings Automatic Dump Body 
V. Virginian Ry. Co., 119 S.E. 147, 
137 Va. 207. 

W.Vo.—Mill Creek Coal & Coke Co. 
V. Public Service Commission, 100 
S.E. 667, 84 W.Va. 662, 7 A.L.R. 

108. 

22. U.S.—Virginian Ry. Co. v. Sys¬ 
tem Federation No. 40. Va.. 67 S. 
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and not by what is intended,23 nor by mere billing 
or forms of contract,24 although that may be one 
of a group of circumstances tending to show such 
character.26 The determination must be made in 
the light of the facts and circumstances surrounding 
the particular transaction ;26 and the same rule ap¬ 
plies in determining whether a phase of interstate 
commerce is national in its character and therefore 
free, or local in its character and therefore subject 
to local regulation until congress has seen fit to 
act.27 Substance, and not form, controls.28 The 
courts look to practical considerations and the es¬ 
tablished course of business.** The decisions have 
not been uniform on the subject but the fundamen¬ 


tal principles are fairly settled and the difference 
of opinion manifested has been on the application 
of fundamental principles to the particular facts.*® 
The legislative declaration of purposes of a state 
statute challenged as repugnant to the commerce 
clause is not binding on the courts.*^ 

Transactions of interstate commerce comprehend 
every negotiation, initiatory and intervening act, 
contract, trade, and dealing between citizens of any 
state or territory, or the District of Columbia, with 
those of another political division of the United 
States, which contemplates and causes an importa¬ 
tion into the state, either of goods, of persons, or 
of information.** The right to engage in interstate 


Ct. 692. 300 U.S. 616. 81 L.Ed. 789. 
aflirmini?, C.C.A.. Virginian Ry. Co 
V. System Federation No. 40. Rail¬ 
way Employees Department of 
American Federation of Labor. 84 
F.2d 641, affirming. D.G.. System 
Federation No. 40, Railway Em¬ 
ployees Department of American 
Federation of Labor v. Virginian 
Ry. Co., 11 F.Supp. 621, certiorari 
granted Virginian Ry. Co. v. Sys¬ 
tem Federation No. 40, Railway 
Employees Department of Ameri¬ 
can Federation of Labor, 57 S Ct. 
43. 299 U.S. 629, 81 L.Ed. 389— 
Western Oil Refining Co. v. Lips¬ 
comb, Tenn., 37 S.Ct. 623, 244 U.S. 
346. 61 L.Ed. 1181—Washington 

Water Power Co. v. City of Coeur 
d'Alene. Idaho. D.C.ldaho, 9 F. 
Supp. 263. 

Ill.—l*eople cx rel. McLaughlin v. G. 
II. Cross Co., 198 N.E. 356, 361 Ill. 
405, affirmed Hartford Accident & 
Indemnity Co. v. People of State of 
Illinois ex rel. McLaughlin. 56 
S.Ct. 685. 298 U.S. 155, 80 L.Ed. 
1099. 

12 C.J. p 19 note 11. 

23. U.S.—Utah Power & Light Co. 
V. Pfost, D.C.ldaho. 52 F.2d 226. 

Alask.a.—Territory v. Pacific Ameri¬ 
can Fisheries, 7 Alaska 160. 

24. U.S.—^Western Oil Refining Co. 

V. Lipscomb. Tenn., 37 S.Ct. 623, 
244 U.S. 346. 61 L.Ed. 1181—Su¬ 
perior Oil Co. V. State of Missis¬ 
sippi ex rel. Knox, Miss., 50 S.Ct. 
169, 280 U.S. 390, 74 L.Ed. 504. af¬ 
firming State ex rel. Knox v. Su¬ 
perior Oil Co., 119 So. 360, 156 
Miss. 377—Atlantic Coast Line R. 
Co. V. Standard Oil Co. of Kentuc¬ 
ky, Ky.. 48 S.Ct. 107. 276 U.S. 267, 
72 L.Ed. 270, affirming in part re¬ 
versing In part (\C.A., 16 F.2d 

441, modifying, D.C., Standard Oil 
Co. V. Atlantic Coast Line R. Co., 
13 F.2d 633, and certiorari granted 
47 S.Ct. 476, 273 U.S. 691, 71 L.Ed. 
842—McFadden v. Alabama Great 
Southern R. Co.. Pa., 241 F. 562, 
154 C.C.A. 338, affirming, D.C., Ala¬ 
bama Great Southern R. Co. v. 


George H. McFadden & Bros., 232 
F. 1000. 

Miss.—Pitman v. Yazoo & M. V. R. 
Co.. 168 So. 647. 171 Miss. 799. 

Va.—Jennings Automatic Dump Body 
V. Virginian Ry. Co.. 119 S.E. 147, 
137 Va. 207. 

25b U.S.—^Atlantic Coast Line R. Co. 
V. Standard Oil Co. of Kentucky. 
Ky., 48 S.Ct. 107, 276 U.S. 257, 72 
L.lCd. 270, affirming in part revers¬ 
ing In part, C.C.A., 16 F.2d 441, 
modifying. D.C.. Standard Oil Co. 
V. Atlantic Coa.*?! Line R. Co., 13 
F.2d 633, and certiorari granted 47 
S.Ct. 475, 273 U.S. 691, 71 L.Ed. 
842. 

26. U.S.—State of Minnesota v. 
Blaslus, 64 S.Ct. 34, 290 U.S. 1, 78 
L.Ed. 131, reversing Stale v. Bla- 
sius, 245 N.W. 612. 187 Minn. 420, 
certiorari granted State of Minne¬ 
sota V. Blasius, 53 S.Ct. 65G, 289 

U. S. 717, 77 L.Ed. 1470—Atlantic 
Coast Line R. Co. v. Standard Oil 
Co. of Kentucky. Ky., 48 S.Ct. 107, 
275 U.S, 257, 72 L.Ed. 270, affirm¬ 
ing in part reversing In part, C.C. 
A., 16 F.2d 441, modifying, D.C., 
Standard Oil Co. v. Atlantic Coast 
Line R. Co., 13 F.2d 633, and c>er- 
tiorari granted 47 S.Ct. 475, 273 U. 
S. 691, 71 L.Ed. 842—National La¬ 
bor Relations Board v. Santa Cruz 
Fruit Packing Co., C.C.A. 9, 91 F.2d 
790, certiorari granted Santa Cruz 
Fruit Packing Co. v. National La¬ 
bor Relations Board, 58 S.Ct. 282, 
302 U.S. 680, 82 L.Ed. 525, affirmed 
58 set. 656—U. S. v. Wilshire Oil 
Co., D.C.Cal., 9 F.Supp. 396, appeal 
dismissed, C.C.A., Wilshire Oil Co. 

V. U. S., 77 F.2d 1022. 

Ark.—Department of l*ublic Utilities 
V. Arkansas Louisiana Gas Co., 108 
S.W.2d 586. 

Ind.—Chicago & E. I. Ry. (^o. v. Pub¬ 
lic Service Commission of Indiana, 
186 N.E. 330, 205 Ind. 253, cer¬ 
tiorari denied 64 S.Ct. 123, 290 U.S. 
688, 78 L.Ed. 592. 

N.Y.—McNeel Marble Co. v. Graves, 
288 N.y.S. 68, 247 App.Div. 242, 
motion denied 290 N.Y.S. 419, 248 
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App.Div. 795, affirmed 11 N.E.2d 
775, 276 N.Y.S. 601. 

S.D.—Wyman, Partridge Holding Co. 

V. Lowe. 272 N.W. 181. 

Tenn.—Tennessee Cent. Ry. Co. v. 

Scarbrough. 9 Tenn.App. 296. 

27. U.S.—Sioux City, Iowa, v. Mis¬ 
souri Valley Pipe Line Co., D.C. 
Iowa, 46 F.2d 819. 

2& U.S.—State of Minnesota v. Bla¬ 
slus, 64 S.Ct. 84. 290 U.S. 1, 78 L. 
Ed. 131. reversing State v. Blasius. 
245 N.W. 612, 187 Minn. 420, cer¬ 
tiorari granted State of Minnesota 
v. Blasius. 63 S.Ct. 656. 289 U.S. 
717, 77 L.Ed. 1470—Washington 

Water Power Co. v. City of Coeur 
d'Alene. Idaho, D.C.Idaho, 9 F. 
Supp. 263. 

12 C.J. p 21 note 29. 

26. U.S.—Johnson v. Haydcl, 49 S. 
Ct. 6, 278 US. 16, 73 L.P3d. 156— 
Fo.Mt or-Fountain Packing Co. v. 
Haydel, La., 49 S.Ct. 1. 278 U.S. 1. 
73 L.Ed. 147—Eureka Pipe Line Co. 
v. Hallanan, 42 S.Ct. 101, 257 U.S. 
265, 66 L.Ed. 227. reversing 105 S. 
E. 506, 87 W.Va. 396—I'ublic Utili¬ 
ties Commission for State of Kan¬ 
sas V. Landon, Kan., 39 S.(?t. 268. 
249 U.S. 236, 63 L.Ed. 577, revers¬ 
ing. D.C, Landon v. Public Utili¬ 
ties Commission of State of Kan¬ 
sas. 242 F. 658 and 245 F. 950, 
modified on other grounds 39 S Ct. 
389, 249 U.S. 690, 63 L.Ed. 791— 
Silas Mason Co. v. Henneford, D.C. 
Wash., 15 F.Supp. 968, reversed on 
other grounds Henneford v. Silas 
Mason Co.. 67 S.Ct. 624, 300 U.S. 
577. 81 L.Ed. 814. 

Mi.ss.—Pitman v. Yazoo & M. V. R. 

Co.. 158 So. 547. 171 Miss. 799. 
90. U.S.—^Washington Water Power 
Co. V. City of Coeur d'Alene, Ida¬ 
ho, D.C.ldaho. 9 F.Supp. 263. 

31 . U.S.—Silas Mason Co. v. Henne¬ 
ford. D.C.Wash., 16 F.Supp. 958, re¬ 
versed on other grounds Henneford 
V. Silas Mason Co., 67 S.Ct. 524, 800 
U.S. 677, 81 L.Bd. 814. 

32. U.S.—United Leather Workers’ 
International Union v. Herkert & 
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commerce free from state interference embraces 
those acts which are necessary to the complete en¬ 
joyment of the right protected,33 and the congres¬ 
sional authority to protect interstate commerce from 
burdens and obstructions is not limited to transac¬ 
tions which can be deemed to be an essential part 
of a “flow” of interstate or foreign commercc.34 
So, although activities may be intra-state in char¬ 
acter when separately considered, if they have such 
a close and substantial relation to interstate com¬ 
merce that their control is essential or appropriate 
to protect that commerce from burdens and ob¬ 
structions, congress cannot be denied the power to 
exercise that control.35 However, the powers of 
congress to regulate commerce may not be extend¬ 
ed so as to embrace effects upon interstate com¬ 


merce so indirect and remote that to embrace them 
would effectually obliterate the distinction between 
what is national and what is local, and create a 
completely centralized government, the question 
necessarily being one of degrcc.36 Thus an act 
that is essentially and obviously intra-state will not 
be considered as affecting interstate commerce on 
the theory of necessity arising out of present eco¬ 
nomic conditions to regulate certain industries in 
their entircty,37 and the mere fact that a local 
transaction may cause a movement in interstate 
commerce is not sufficient to make the transaction 
interstate commerce.33 Furthermore, the mere use 
of an instrumentality of interstate commerce docs 
not necessarily subject the business of the user to 
federal regulation under the commerce clause35 or 


Meisel Trunk Co., CC.A.Mo.. 284 P. 
446, afflrminer* D.C., Herket & Moi- 
eel Trunk Co. v. United Ijcather- 
workers' International Union Local 
Lodge or Union, No. 66, 268 F. 662, 
and reversed on other grounds 
United Leather Workers’ Interna¬ 
tional Union, Local Lodge or Un¬ 
ion No. 66 V. Herkert & Meisel 
Trunk Co., 44 S.Ct. 623, 26.5 U.S. 
457, 68 L.Ed. 1104, 33 A.L.H. 566. 
Mo.—Republic Steel Corporation v. 
Atlas Housewrecking & Lumber 
Corporation, App., 113 S.W.2d 155. 
12 C.J. p 21 note 28. 

Complaint not showing place of sliip- 
msnt 

A complaint alleging that melons 
were shipped from a point in Cali¬ 
fornia and diverted to a company “of 
Now York,’’ but not stating to what 
place they were shipped or from 
what place or to what place they 
were diverted, does not show that 
ihc transaction was one in interstate 
or foreign commerce.—Iwata v. 
Western Fruit Growers, C.C.A.Cal., 
ilO F.2d 575. 

Threat 

A practice threatening to oli.^truct 
or unduly burden freedom of inter¬ 
state commerce is within regulatory 
powers of congress under commerce 
clause and may be met by legislation. 
—Biddle I’urchasing t'o. v. Federal 
Trade Commission, C.C.A., 1)6 F.2d 
687. 

33. U.S.—Heyman v. Hays, Tenn., 35 
S.Ct. 403. 236 U.S. 17«, 59 L.Ed. 527. 
"The protection of the commerce 
clau.se of the Federal Constitution ex- 
tend.s beyond the strict lines of con¬ 
tract, and inseparable incidents of a 
transaction of interstate commerce 
based on contract are also interstate 
commerce.”—Metal Door & Trim Co. 
V. Hunt. 39 r.2d 72, 170 Okl. 240, 101 
A.L.U. 350. 

34b U.S.—Santa Cruz Fruit Packing 
Co. V. National Labor Relations 
Board, Cal., 58 S.Ct. 656, 303 U.S. 


453, 82 L.Ed. 954. affirming. C.C.A., 
National Labor Relations Board v. 
Santa Cruz Fruit Packing Co., 91 
F.2d 790, certiorari granted Santa 
Cruz Fruit Packing Co. v. National 
Labor Relations Board, 58 S.Ct. 
282. 302 U.S. 680, 82 L Ed. 525— 
National Labor Relations Board v. 
Jones & I/aughlin Steel Corpora¬ 
tion, 57 S.Ct. 615, 301 U.S. 1. 81 L. 
Ed. 893. 108 A.L.R. 1352, reversing. 
C.C.A.. 83 F.2d 998, certiorari 

granted 57 S.Ct. 119. 299 U.S. 534. 
81 L.Ed. 393—Mooresville Cotton 
Mills v. National Labor Relations 
Board, C.C.A., 94 F.2d 61. 

35. U.S,—Santa Cruz Fruit 1’ac‘king 
Co, V. National Labor Relations 
Board, 58 S.Ct. 656, affirming. C.C’ 
A., National Labor Relations Board 
V. Santa Cruz Fruit Packing Co.. 91 
F.2d 790, certiorari granted Santa 
Cruz Fruit I'acklng Co. v. National 
I^abor Re1ation.s Board, 58 S rt. 
282, 302 U.S. 680. 82 L.Ed. 525— 
National Labor Relations Ttoard v. 
Jones & Laughlin Steel Corpora¬ 
tion. 57 S.Ct. 615, 301 U.S. 1, SI L. 
Ed. 893. 108 A.L.R. 1352, reversing, 
C.C.A., 83 F.2d 998, cert lorn ri 

granted 67 S.Ct. 119, 299 US. 534, 
81 L.Ed. 393—Virginian Ry. Co. v. 
System Federation No. 40, Va., 57 
S.Ct. 592, 300 U.S. 515, 81 L.Ed. 789, 
affirming, C.C.A., Virginian Ry. Co. 
V. System Federation No. 40, Rail¬ 
way Employees Department of 
American Federation of I^abor, 84 
F.2d 641, affirming, D.C., System 
Federation No. 40, Railway Em¬ 
ployees Department of American 
Federation of Labor v. Virginian 
Ry. Co., 11 F.Supp. 621. certiorari 
granted Virginian Ry. Co. v. Sys¬ 
tem Federation No. 40, Railway 
Employees Department of Ameri¬ 
can Federation of Labor, 57 S.Ct. 
43, 299 U.S. 529. 81 L.Ed. 389— 
Clover Fork Coal Co. v. National 
Labor Relations Board, C.C.A., 97 
F.2d 331—Mooresville Colton Mill.s 
v. National Labor Relations Board, 
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C.C.A., D4 P.2d 61—Jeftfry-De Witt 
In.sulator Co. v. National Labor 
Relations Board, C.C.A., 91 F.2d 
134, 112 A.L.R. 948, certiorari de¬ 
nied 58 S.Ct. 55—blart Coal Cor¬ 
poration v. Sparks, D.C.Ky., 7 F. 
Supp. 16, vacated on other grounds. 
C.C.A., Sparks v. Hart Coal Corpo¬ 
ration. 74 F.2d 697. 

Manufacturing operations subject to 
control see infra § 82. 

30. U.S.—National Labor Relations 
Board v. Jones & Laughlin Steel 
t?orporation, 57 S.Ct. 616, 301 V S. 
1. 81 L.Ed. 893. 108 A.L.R. 1352, 
reversing, C.C.A., 83 F.2d 998, cer¬ 
tiorari granted 57 S.Ct. 119, 299 U. 
S. 534, 81 L.Fld. 393. 

Percentages not controlling 

The provision of the National La¬ 
bor Relations Act dealing with de¬ 
scribed labor practices "affecting 
eonirnerce” cannot Iw applied by mere 
reference to percentages.—Santa Cruz 
Fruit Packing Co. v. National Labor 
Relations Board, 58 S.Ct. 666, affirm¬ 
ing National Labor Relations Board 
V. Santa (Vuz Fruit Packing Co., C. 
(\A., 91 F.2d 290, certiorari granted 
Santa Cruz Fruit Packing Co. v. Na¬ 
tional Labor Relations Board. 58 S. 
CL. 282. 

37. U.S.—U. S. v. French, D.C.Mich., 
10 F.Supp. 674. 

38. U.S.—Tjipson v. Soeony Vacuum 
t^irporalion, C.C.A.Mass., 87 F.2d 
265. certiorari granted 57 S.Ct. 612, 
300 U.S 651, 81 L.Ed. 862. certio¬ 
rari dismissed 57 S.Ct. 788. 301 U. 
S. 711, 81 L.Ed. 1364—Lipson v. 
Standard Oil Co. of New York, 87 
F.2d 265, certiorari granted 57 S.Ct. 
612, 300 U.S. 651. 81 L.Ed. 862, cer¬ 
tiorari dismissed 57 S.Ct. 788, 301 
U.S. 711, 81 L.Ed. 1364. 

39. U.S.—Securities and Exchange 
Commission v. Electric Bond & 
Share Co.. D.C.N.Y., 18 F.Supp. 131, 
affirmed, C.C.A., Electric Bond & 
Share Co. v. Securities & Exchange 
Commission. 92 F.2d 680. certiorari 
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impress upon a particular transaction the charac¬ 
teristics of interstate commerce.^® 

The fact that a business having as])ecls of both 
interstate and intra-state operations is conducted by 
a single corporation docs not make the entire busi¬ 
ness either interstate commerce or intra-state com¬ 
merce, but its character is determined by the par¬ 
ticular transactions involved.'^i Under federal de- 
cisictis, three tests exist for deciding whether a 
transaction exhibiting both interstate and intra-state 
features constitutes interstate commerce, namely: 
(1) That the dominant characteristic of the transac¬ 
tion is interstate, overshadowing the intra-state fea¬ 
tures. (2) That the contract is isolated, indicating 
a purpose not to carry on business in the state. 
(3) That the intra-state feature is relevant and ap¬ 
propriate to the interstate transaction, as determin¬ 
ed in part by the complexity of the transaction.^2 

The fact that certain acts or transactions require 
an office and employees to perform or transact them 
is not important in determining whether they con¬ 
stitute interstate commerce,'^ 2 it is not essential 
to interstate commerce that persons engaged in it 
have established places of business in the several 


states or in more than a single state.^^ 

§19. Contracts in General 

The power of congress to regulate commerce extends 
to private contracts which directly and substantially re¬ 
late to interstate or foreign commerce, but not to others. 

The i)owcr of congress to regulate interstate and 
foreign commerce embraces the right to control the 
contract iKiwer of a earri(T, in so far as tho public 
interest requires such limitation,^^ and includes the 
power to legislate on the subject of private con¬ 
tracts which directly and substantially relate to such 
commerce,'*® as, for instance, contracts which di¬ 
rectly involve transportation from one state to an- 
othcr.47 C)n the other hand, contracts which in 
no way involve transjiortation are not in and of 
themselves any part of interstate commerce,'*^ and 
the fact that they arc formed between persons in 
dilTereiit states'*'-^ or negotiated in one state and con¬ 
summated in another*''^ is immaterial. A contract is 
not of an interstate character where interstate com¬ 
merce may become only incidental to its execution, 
and is not a part of it as between the parties to the 
contract.®Whether a particular contract is in- 


granted 58 S.Ct. 411. 302 US. 681. 
82 L.Ed. 526, affirmed 58 S Ut 678, 
308 U.S. 419. 82 L.Ed. 936. 115 A U. 
R. 106—In re Ainencnn States 
Public Service Co., 12 ir.supp. 667, 
modided on other ground.s. A., 
liurco, Inc. v. Whitworth. 81 F 2d 
721, certiorari denied 56 S Ct. 670, 
287 U.S. 724, 80 L.Ed. 1008. (two 
cases). 

40 . U.S.—Granltoville Mfft. Co. v. 
Query, D(\S.U., 44 F.2d 64. affirm¬ 
ed 51 set. 515, 283 US. 376, 75 
L.Ed. 1126. 

Mich.—Republic Acceptance Corpora¬ 
tion V. Bennett, 189 N.W. 901, 220 
Mich. 249. 

41 . U.S.—Fo.ster & Kleiscr Co. v. 
Special Site Sign Co., C.C.A.Cal., 
85 F.2d 742, certiorari denied Spe¬ 
cial Site Sign Co. v. Foster & 
Klei.ser Co, 57 S.Ct. 315, 299 U.S. 
613, 81 L.Ed. 452. 

42 . U.S.—Bay City v. Frazier, C.C.A. 
Mich., 77 F.2d 570. 

43 . Mo.—Security State Bank v. 
Simmons, 157 S.W. 585, 251 Mo. 2. 

44 . Mass.—Carlos Ruggles Lumber 
Co. V. Commonwealth. 158 N.E. 899, 
261 Mass. 450. 

46 . U.S.—Compagnie G^n^rale Trans- 
atlantique v. American Tobacco 
Co.. C.C.A.NY., 31 F.2d 663. certio¬ 
rari denied 50 S.Ct. 16, 280 U.S. 
655, 74 L.Ed. 611. 

46 . U.S.—Addy.slon Pipe & Steel Co. 
V. U. S., Tenn., 20 S.Ct. 96, 175 U. 


S. 211, 44 L.Ed. 136, modifying 85 
F. 271, 29 CC.A. 141, 46 L.R.A. 122. 
12 C.J. p 21 note 33. 

Interstate Oommerce Act innpplica- 
ble to contract to furni.sh .ships for 
transportation from Mobile to Pacific 
('oast, in absence of continuous ship¬ 
ment or through bill of lading from 
inland point.—American ('ast Iron 
Pipe Co. V. Atlantic. Gulf & I’ac. S 
S. Corporation, D.C.Fla., 2 F.2d 397. 

47 . ITS—United Shoe Mai'hinery 
Corporation v. U. S., Mo., 42 S.Ct. 
363. 258 U.S. 451, 66 L Ed. 708. af¬ 
firming, I>.C., It, S, V. United Shoe 
Machinery Corporation, 264 F. 138, 
in which motion to .suspend injunc¬ 
tion is granted in 41 ,S CH. 9. and 
appeal dismi.sHcd 41 S Ct. 217, 254 
U.S. 666. 65 L.Ed. 465. rehearing 
denied 42 S Ct. 585, 259 U.S. 675, 
66 L.Ed. 1071. 

12 C.J. p 21 note 34. 

Leases 

(1) Leases of per.sonalty may be 
subject of interstate commerce.— 
Johnston v. Lamson Co., 167 S.E. 417, 
159 Va. 666. 

(2) Business of leasing as consti¬ 
tuting interstate eommerce see infra 
§ 32. 

48 . Ind.—Indiana Creosoting Co. v. 
McNutt. 6 N.E 2d 310. 

12 C.J. p 21 note 35. 

Advertising contracts 
U.S.—lllumcnstock Br€>s. Advertising 
Agency v. Curtis l*ub. Co, Ill., 40 
S.Ct. 385, 252 U.S. 436, 64 L.Ed. 649. 
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N.M—Wi'stern Live Stock v. Bureau 
of Revenue, 65 P.2d 863, 41 N M. 
1 11 . 

Construction contract 

A const ruction contract by a for¬ 
eign corporation containing no pro¬ 
vision as to where the materials or 
labor should lie procured docs not in¬ 
volve interstate commerce—In re 
SprinKfleld Realty Co., D.CMich., 
257 F. 785. 

Insurance contract is not an arti¬ 
cle of «*ommeree, l)ut a simple eon- 
tract of indemnity.—Metropolitan 
('a.siialty Ins. Co. of New York v. 
Brownell, C'C.A.lnd., 68 F 2d 481, cer¬ 
tiorari granted 54 SCM. 780, 292 U.S. 
620. 78 I..Ed. 1477, affirmed 55 S.Ct. 
538, 294 U.S. 580. 79 L Ed. 1070, re¬ 
hearing denied 55 S.Ct. 647, 295 U.S. 
767, 79 L.Ed. 1708. 

49 . U.S.-—Western Live Slock v. Bu¬ 
reau of Revenue, 58 S.Ct. 546, af¬ 
firming 67 P.2d 505, 41 N M. 288. 

50. Ind.—Indiana Creosoting Co. v. 
McNutt, 5 N.K.2d 310. 

61 . US. - Moore V. New York Cotton 
Exchange, N.Y., 46 S Ct. 367, 270 
U.S. 593, 70 L.Ed 7.50. 45 A.L.R. 
1370. affirming. C'.C.A., 296 F. 61, 
affirmed, D (\. 291 F. 681. 

Miss.—Chassanoil v. City of Green¬ 
wood. 148 So. 781, 782, 166 Miss. 
848. affirmed 54 S.Ct. 541, 291 U.S. 
584, 78 L Ed. 1004, rehearing de¬ 
nied .54 set. 627, 292 U.S. 601, 78 
L.Ed. 1464. 
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terstate or intra-state in character must be deter¬ 
mined by a construction of the contract rather than 
by a consideration of the manner in which it has 
been performed by the parties.^2 

Where parties contract to engage in interstate 
commerce, they do so subject to the right of con¬ 
gress subsequently to pass laws regulating such 
commerce, and the constitutional guaranty of lib¬ 
erty to the individual to enter into private contracts 
does not limit the power of congress and prevent it 
from legislating on the subject of contracts in re¬ 
spect to interstate and foreign commerce.^* Con¬ 
gress has power to enact anti-trust laws regulating 
or prohibiting contracts and combinations in re¬ 
straint of interstate or foreign commerce;^® and 
the removal of burdens on interstate commerce 
caused by manipulation and market control^® or un¬ 
fair methods of competition®^ is within the scope 
of the congressional power. The interstate com¬ 
merce which is subject to the control of congress 
embraces the widest freedom, including as a mat¬ 
ter of course the right to make all contracts having 
a proper relation to the subject.®* 


§ 20. Labor Contracts 

While labor contracts are not ordinarily transactions 
of commerce, the power of congress extends to acts grow¬ 
ing out of labor disputes which directly burden interstate 
or foreign commerce. 

Labor contracts, although involving transporta¬ 
tion of the laborers from the state of their resi¬ 
dence to that of their work, are not transactions 
of commerce, and neither is the business of hiring 
laborers to enter into such contracts,®® except in 
some jurisdictions where it is so held.®® So a 
state statute forbidding any employer to persuade 
workmen to come into the state by false represen¬ 
tations is not invalid as an attempt to regulate 
interstate commerce.®^ Nevertheless, in accordance 
with the principles discussed supra § 18, acts which 
directly burden or obstruct interstate or foreign 
commerce or its free flow are within the reach of 
the congressional power, and acts having that ef¬ 
fect are not rendered immune because they groM 
out of labor disputes.®® The relation of employer 
and employee in local industries not directly affect- 


Tex.—^W. T. RalelR:h Co. v. Land. 279 
S.W. 810, 115 Tex. 319, affirming, 
CIv.App., 261 S.W. 186. 

12 C.J. p 21 note 86. 
sa. U.S.—In re Springfield Realty 
Co., D.C.Mich.. 257 P. 785. 

53. U.S.—Elliott Mach. Co. v. Cen¬ 
ter, D.C.Mich., 227 P. 124. 

Vt.—Fitzgerald v. Grand Trunk R. 
Co., 22 A. 76, 63 Vt. 169, 13 L.R.A. 
70. 

54b U.S.—Addyston Pipe & Steel Co. 
V. U. S., Tenn., 20 S.Ct. 96, 175 U. 
S. 211, 44 L.Ed. 136—U. S. v. Joint 
Traffic Assoc., N.Y., 18 S.Ct. 25, 
171 U.S. 505, 43 L.Ed. 259, revers¬ 
ing 89 F. 1020, 32 C.C.A. 491, which 
affirmed, C.C., 76 P. 895. 

66. U.S.—^Northern Securities Co. v. 
U. S., Minn., 24 S.Ct. 486, 193 U.S. 
197, 48 L.Ed. 679, affirming, 120 F. 
721. 

12 C.J. p 21 note 39. 

66. Commodity Exchange Act 

The provisions of the Commodity 
Exchange Act, 7 U.S.C.A. S 6 b, c, 
prohibiting specified dishonest and 
unfair practices in interstate com¬ 
merce or in transactions which may 
be used for hedging transactions in 
interstate commerce, determining the 
price basis of transactions in inter¬ 
state commerce or delivering commo¬ 
dities sold, shipped, or received in 
interstate commerce, are constitu¬ 
tional.—Hoard of Trade of Kansas 
City V. Milligan, C.C.A.Mo., 90 F.2d 
855, affirming, D.C., 16 F.Supp. 859, 
certiorari denied 58 S.Ct. 140. 

OraiB Putnres Act 

(1) In view of the authorized con¬ 


clusion by congress that manipula¬ 
tion of the market for futures on the 
Chicago Board of Trade might, and 
from time to time did, directly bur¬ 
den and obstruct interstate commerce 
ill grain, and was a constantly pos¬ 
sible danger, it had power to re¬ 
strain and avoid such abuse by regu¬ 
lating transactions on such exchang¬ 
es, as it did by Grain Futures Act 
S«pt. 21, 1922.—Board of Trade of 
City of Chicago v. Olsen, 111., 43 S. 
Ct. 470, 262 U.S. 1, 67 L.Ed. 839. 

(2) However, Grain Future Trad¬ 
ing Act Aug. 4, 1921, which impo^^ed 
r<*gula1ions on grain boards of trade, 
and sought to enforce obedience 
thereto by imposing a tax on those 
not complying with the regulations, 
and which was not in any way limit¬ 
ed to transactions in Interstate com¬ 
merce, or to transactions within the 
state which were essential to the 
free flow of Interstate commerce 
could not be sustained as an exer¬ 
cise of the power to regulate inter- 
Htate commerce.—Hill v. Wallace, 
Hi., 42 S.Ct. 453. 259 U.S. 44, 66 L. 
Ed. 822. 

57. U.S.—National Harness Mfrs.* 
As.s’n V. Federal Trade Coiiiinis- 
sion, C.C.A.Ohlo, 268 F. 705. 

58b U.S.—Rosenberger v. Paciilc Ex¬ 
press Co., Mo., 36 S.Cl. 510, 241 
U.S. 48. GO L.Ed. 880. 

69. U.S.—Williams v. Fears, Ga., 21 
S.Ct. 128, 179 U.S. 270, 45 L.Ed. 186 
—Taylor v. Southern R. Co., C.C. 
Ga., 178 F. 380. 

Gu.—Shepperd v. Sumter County, 59 
Ga. 536, 27 Am.R. 394. 
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S.C.—State V. Napier. 41 8.BL 13, 63 
S.C. 60. 

60. Ala.—Joseph v. Randolph, 71 
Ala. 499. 46 Am.R. 347. 

61. Okl.—Riter-Conley Mfg. Co. v. 
Wryn, 174 P. 280, 70 Okl. 247, 11 
A.L.R. 869. 

62. U.S.'—Santa Cruz Fruit Packing 
Co. V. National Labor Relation.''^ 
Board, 58 S.Ct. 656, affirming, C.C. 
A., National Labor Relatiori.s 
Board v. Santa Cruz Fruit I*acking 
Co., 91 F.2d 790, certiorari granted 
Santa Cruz Fruit Packing C’o. v 
National Labor Relations Board, 5S 
S.Ct. 282. 302 U.S. 680. 82 L.Ed. 
525—National Labor Relations 
Board v. Jones & Jjaughlin Steel 
Corporation, 67 S.Ct. 615, 301 U. 
S. 1, 81 L.Ed. 893, 103 A.L R. 1352, 
reversing. C.C.A., 83 F.2d 998. cer¬ 
tiorari granted 57 S.Ct. 119. 399 U. 
S. 634, 81 L.Ed. 393—Clover Pork 
Coal Co. v. National Labor Rela¬ 
tions Board, C.C.A., 97 F.2d 331— 
Mooresville Cotton Mills v. Na¬ 
tional Labor Relations Board, C.C. 
A., 94 F.2d 61—National Labor Re¬ 
lations Board v. Bell Oil & Gas Co.. 
C.C.A., 91 P.2d 609, rehearing de¬ 
nied 9a F.2d 1010. 

Wis.—Wisconsin Labor Relations 
Board v. Fred Ruoping Leather 
Co., 279 N.W. 673, 

Test of Jarisdiotlon 

The immediacy and directness of 
the effect of industrial strike on in¬ 
terstate commerce is the test of 
Jurisdiction under the National La¬ 
bor Relations Act.—Clover Fork Coal 
Co. V. National Labor Relations 
Board, C.C.A., 97 F.2d 331. 
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ing interstate commerce is not, however; subject 
to regulation under the commerce clause.®^ 

§ 21. Occupations in General 

Whether the pursuit of a particular occupation 
constitutes commerce generally, and specifically 
whether it constitutes interstate or intra-state com¬ 
merce subject to federal or state regulation, depend 
on considerations which are discussed under their 
appropriate headings in this Title, infra §§ 22-33. 

§ 22. Insurance 

The ineurance busineaa la not commerce or Interstate 
commerce. 

The business of insurance is not commerce,®^ nor 
interstate commerce, even though the insurer and 
the insured are of different states,®® and this is true 


in the case of marine,®® fire,®^ and Hfe®® insur¬ 
ance. Therefore insurance companies cannot ob¬ 
tain immunity from state control by claiming that 
their contracts are of an interstate character.®® 

§ 23. Transportation 

Commerce embraces transportation; and Interstate 
transportation, including the means through which It Is 
furnished, is interstate commerce. 

Commerce embraces transportation of persons or 
property by land, water, or by air travel,^® irrespec¬ 
tive of the purpose of it, provided it is carried on 
for others as an independent business but the 
operator of an elevator in an office building is not 
engaged in commerce.'^® 

The transportation of freight and passengers 
from one state to another,^® including the transpor- 


63. U.S.—^National Labor Relations 
Board v. Associated Press, C.C.A., 
85 F.2d 56, certiorari granted As¬ 
sociated Press V. National Labor 
Relations Board. 57 S.Ct. 110, 299 

U. S. 532. 81 L.Ed. 392. affirmed 67 
S.Ct. 650, 301 U.S. 103, 81 L.Ed. 
953. 

Repair of shoes 

Artisan employed to repair shoes 
could not base action against his 
employer for overtime pay on agree¬ 
ment made between employer and 
president under National Recovery 
Act authorizing president to enter 
Into agreements with respect to 
transactions in or affecting interstate 
commerce since repair of shoes was 
purely local business.—Payne v. 
Woodson, 63 P.2d 1084, 47 Arlz. 113. 

64. U.S.—Metropolitan Ca.sualty Ins. 
Co. of New York v. Brownell, C.C. 
A.lnd., 68 F.2d 481, certiorari 
granted 64 S.Ct. 780, 292 U.S. 620. 
78 L.Ed. 1477, affirmed 65 S.Ct. 638, 
294 U.S. 680. 79 L.Ed. 1070, rehear¬ 
ing denied 65 S.Ct. 647, 295 U.S. 
767, 79 L.Ed. 1708. 

Ind.—Farmers & Merchants Ins. Co. 

V. Harrah, 47 Ind. 236. 

N.C.—Lunceford v. Commercial Trav¬ 
ers' Mut. Acc. Ass'n of America, 
129 S.E. 806, 190 N.C. 314. 

S.D.—Thomson v. Meridian Life Ins. 
Co. of Indianapolis, Ind., 162 N.W. 
373. 38 S.D. 670. 

Tenn.—Camden Fire Ins. Ass’n v. 
Haston, 284 S.W. 905. 163 Tenn. 
676. 

12 C.J. p 87 note 27. 

65. U.S.--Bothwell v. Buckbee- 
Mears Co.. 48 S.Ct. 124. 275 U.S. 
274, 72 L.Ed. 277. affirming 211 N. 

W. 478, 169 Minn. 616, certiorari 
granted 47 S.Ct. 460, 273 U.S. 689, 
71 L.Ed. 842. 

Arlz.—Employers’ Liability Assur. 
Corporation v. Frost, 62 P.2d 820. 
48 Ariz. 402, 107 A.L.R. 1413. 


Ind.—Farmers & Merchants Ins. Co. 

V. Harrah, 47 Ind. 236. 

Minn.—Rothwell v. Buckbee, Mcars 
Co., 207 N.W. 724. 166 Minn. 286. 
N.C.—Wilson v. Supreme Conclave, 
Improved Order lieptasophs, 94 S. 
E. 443. 174 N.C. 628, error dis¬ 
missed Supreme Conclave, Improv¬ 
ed Order of Heptasophs, v. Wilson. 
39 S.Ct. 287, 249 U.S. 683, 604, 63 
L.Ed. 787. 

12 C.J. p 87 note 28. 

66 . U.S.—Nutting v. Massachusetts, 
Ma.ss., 22 S.Ct. 238, 183 U.S. 653. 
46 L.Ed. 324. 

12 C.J. p 37 note 29. 

67. U.S.—Philadelphia F. Assoc, v. 
New York, N.Y., 7 S.Ct. 108, 13 9 
U.S. 110, 30 L.Ed. 342--Palmeltu 
Fire Ins. Co. v. Beha, D.C.N.Y., 
13 F.2d 500. 

12 C.J. p 37 note 30. 

63. U.S.—Northwestern Mut. Life 
Ins. Co. V. State of Wisconsin, 38 
S.Ct. 444, 247 U.S. 132, 62 L.EJd. 
1025, affirming Northwestern Mut. 
Life Ins. Co. v. State, 156 N.W. 
609, 158 N.W. 328, 163 Wis. 484. 

12 C.J. p 37 note 31. 

69. U.S.—Bothwell v. Buckbee-Mears 
Co., 48 S.Ct. 124. 275 U.S. 274, 72 
L.Ed, 277, affirming 211 N.W. 478, 
169 Minn. 616, certiorari granted 47 
S.Ct. 460, 273 U.S. 689. 71 L.Ed. 842 
—Palmetto Fire Ins. Co. v, Beha, 
D.C.N.Y.. 13 F.2d 500. 

Minn.—Bothwell v, Buckbee, Mears 
Co., 207 N.W. 724, 166 Minn. 285. 
S.D.—Thomson v. Meridian Life Ins. 
Co., Indianapolhs, Ind., 162 N.W. 
873, 38 S.D. 670. 

Tenn.—Camden Fire Ins. Ass’n v. 
Haston, 284 S.W. 905. 163 Tenn. 
676. 

12 C.J. p 37 note 32. 

TO. U.S.—Hoke v. U. S., Tex.. ,33 S. 
Ct. 281, 227 U.S. 308, .57 L.Ed. 623. 
43 L.R.A..N.S., 906. Ann.Ca8.1913E 
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905—Ironite Co. v. Guarantee Wa¬ 
terproofing Co., C.C.A.MO., 64 F.2d 
608, reversing, D.C., 52 F.2d 288— 
Continental Securities Co. v. In- 
terhorough Rapid Transit Co., C.C. 
N.Y., 165 F. 946. 

Mass.—Commonwealth v. New Eng¬ 
land Transp. Co., 186 N.E. 23. 282 
Mass. 429. 

N.Y.—People v. Katz, 249 N.Y.S. 719, 
140 Mine. 46. 

12 aj. p 22 notes 46, 46. 

71. U.S.—Hanley v. Kansas City 
Southern R. Co., Ark., 23 S.Ct. 214, 
187 U.S. 6J7, 47 L.Ed, 333. 

Fla.—State v. Atlantic Coast Line 

R. Co., 47 So. 969, 61 Fla. 617, 32 
L.R.A.,N.S., 639. 

Carriage not for trade parpoeee 
In view of JjJquor Law W. Va. { 
31, accused, who transported one 
quart of whisky from Kentucky Into 
West Virginia for his own personal 
use, was held not to have violated 
Act Coiigr. March 3, 1917 S 6 for¬ 
bidding transportation of intoxicat¬ 
ing liquor In interstate commerce in¬ 
to any state prohibiting the manu¬ 
facture or sale thereof, the transac¬ 
tion not being interstate commerce. 
—U. S. v. Mitchell, D.C.W.Va., 246 F. 
601. 

72. D.C.—Southern Ry. Co. v. Tay¬ 
lor, 16 F.2d 617, 67 App.D.C. 21. 
certiorari denied Taylor v. South¬ 
ern Ry. Co., 47 S.Ct. 671, 273 U.S. 
767, 71 L.Ed. 882. 

73. U.S.—United Fuel (his Co. v. 
Hallanan, 42 S.Ct. 105, 267 U.S 
277, 66 L.Ed. 234. reversing 105 S. 
E. 506. 87 W.Va. 396—Eurt-ka Pipe 
Line Co. v. Jlallanun, 42 S.Ct. 101, 
257 US 265. 66 L.Ed. 227. revers¬ 
ing 105 S.E 606. 87 W.Va. 396— 
Wagner v. City of Covington, 40 

S. Ct. 93. 251 U.S. 96. 104, 64 L.Ed. 
157, 168, affirming 197 S.W. 806. 
177 Ky. 385—IT. S. v. Hill, W.Va.. 
39 set. 143, 248 U.S. 420, 63 L.Ed. 
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tation or transmission, through appropriate instru- | mentalities, of electric current*^^ or gas,"^5 jg inter- 


337 — XT. S. V. Painters’ Dist. Coun¬ 
cil No. 14 of Chicago and Vicinity 
of Brotherhood of Painters, Deco¬ 
rators and Paper Hangers of 
America, D.C.Ill., 44 F. 2 d 6 S, cer¬ 
tiorari granted Painters Dist. 
Council No. 14 of Chicago v. U. S., 
62 S.Ct. 6 . 76 L.Hd. 1300, and af¬ 
firmed I*ainters Dist. Council No. 
14 of Chicago and Vicinity of 
Brotherhood of P*ainters, Decora¬ 
tors and Paper-hangers of America 
V. U. S., 52 S.Ct. 38, 284 U.S. 582, 76 
L.Ed. 604—Bush v. Brcmner, C.C.A. 
Minn., 36 F.2d 189, affirming, D.C., 
29 F.2d 844—Missourl-Kansas-Tex- 
as R. Co. V. Northern Oklahoma 
Rys., C.C.A.Okl., 26 F.2d 689, cer¬ 
tiorari denied Northern Oklahoma | 
Rys. V. Missouri-Kansas-Tcxas R. 
Co., 49 S.Ct. 13, 278 U.S. 610, 73 L. 
Ed. 536—Hughes v. U. S., C.C.A. 
Okl., 4 F.2d 387, certiorari denied 
46 S.Ct. 611, 268 U.S. G92, 69 L.Ed. 
1160—Roundtree v. Terrell, D.C. 
Tex., 22 F.Supp. 297—Kelly v. U. 
S., C.C.A.S.C., 277 F. 405—Ex parte 
We.Mtbrook, D.C.Fla., 250 F. 63(5. 
Ala.—Gu.s Mayer Co. v. Louisville & 
N. R. Co., 163 So. 249. 228 Ala. 290. 
Ark.—Robertson v. State, 197 S.W. 
31, 130 Ark. 158. 

D.C.—^Washington, B. & A. Electric 
R. Co. V. Waller, 289 F. 698, 63 
App.D.C. 200, 30 A.L.R. 60. 

Ill.—Rudin V. KIng-Richardson Co., 
143 N.E. 198, 311 Ill. 613—Gardner 
V. Railway Express Agency, 274 
lll.App. 626. See Bass v. Erie R. 
Co., 195 IlLApp. 508. 

Ind.—Erie R. Co. v. C. Callahan Co.. 
184 N.E. 264, 204 Ind. 580, 87 A.L. 
R. 778—Bruner v. Chicago & E. I. 
Ry. Co., 161 N.E. 680, 87 Ind.App. 
374—Wabash Ry. Co. v. Whitcomb, 
164 N.E. 885, 94 Ind.App. 190. <er- 
tiorari denied 62 S.Ct. 395, 285 U.S. 
546, 76 L.Ed. 937. 

Kan.—Andrews v. Union Pac. R. Co., 
161 P. 600, 99 Kan. 347. 

La.—State v. Paramount Publix Cor¬ 
poration. 152 So. 534, 178 La. 818. 
Mass.—Commonwealth v. New Eng¬ 
land Transp. Co., 185 N.E. 23. 282 
Mass. 429 — Commonwealth v. 
O’Neil, 124 N.E. 482, 233 Ma.ss. 535 
—Morrison v. Commercial Towboat 
Co., 116 N.E. 499, 227 Mass. 237. 
Minn.—Becher-Bartlett-Lockerby Co. 
V. Northern Pac. Ry. Co., 197 N.AV. 
103, 158 Minn. 77. 

Mo.—McMicklo v. Wabash Ry. Co.. 
App., 209 S.W. 611—Slate v. Chi¬ 
cago, M. & St. P. R. R.. 206 S.W. 
419, 200 Mo.App. 109—Cudahy 

Packing Co. v. Bixby, 205 S.W. 865. 
199 Mo.App. 589, certiorari denied 
39 S.Ct. 19. 248 U.S. 577, 63 L.Ed. 
429. 

Mont.—Interstate Transit Co. v. 

Derr, 228 P. 624, 71 Mont. 222. 

N.J.—^Weimar Storage Co. v. Dill, 143 
A. 438, 103 N.J.Eq. 307« 


N.Y.—Pine Hill-Kingston Bus Cor¬ 
poration V. Davis, 232 N.Y.S. 536, 
226 App.DIv. 182—Gardner v. 
Hines. 179 N.Y.S. 362, 190 App.Div. 
170—Rueffer v. Department of 
Agriculture and Markets, 299 N.Y. 
S. 606, 164 Misc. 803. 

N.C.—Norfolk Southern R. Co. v. 
Armfleld Co., 127 S.E. 557, 189 N.C. 
581. 

Okl.—Burkburnett Bridge Co. v. 

Cobb, 233 P. 463. 108 Okl. 21. 

Pa.—Hilbert v. Pennsylvania R. Co., 
120 A. 778, 277 l*a. 105—Blnckmore 
V. PublK* Service Commission, 183 
A. 115, 120 Pa.Super. 437—Ncvin 
Bus Lines v. Public Service Com¬ 
mission of Penns> Ivanla, 182 A. 80, 
120 Pa.Super. 266—Waer Bus Co. v. 
Public Service Commission, 178 A. 
157, 117 r*a.Supor. 514—Rothstem 
v. Railway Express Agency, 170 
A. 406, 111 P;i.Super. 466—Crow v. 
Ur.sina & N. F. Ry. Co., 64 I’a.Su- 
per. 553. 

S.C.—Thornhill v. Davis. 113 S.K. 

370. 121 S.(\ 49, 24 A L R. 617. 
S.D.—Chri.Mtcn.sen v. Minneapoli.s, St. 
P. & S. S. M. Ky. Co., 252 N.W. 738, 
62 S.D. 261. 

Tenn.—Clark v. Stale ex rel. Bobo, 
113 S W.2d 374, 782. 

Tex.— Noubert v. Chicago, R. I. & G. 

Ry. Co., Civ.App., 24 8 S.W. 141, 
W.Va.—West Virginia J’lpe Line Co 
V. Stale, 120 S.E. 759. 95 W.Va. 
285—Shrader v. Steuben\ ille, East 
Liverpool & Bt*aver Valhw Trac¬ 
tion Co., 99 S.E. 207, S4 W.Va. 1. 
■VV'is.—Northern l*ac. Ry. (’’o v. In¬ 
dustrial Commission, 227 N W. 918, 
200 Wis. 243—Ba.ssett v, Chicago 
& N. W. Ry. Co,. 171 N W. 749. 
168 Wis. 617, rehearing denied 171 
N.W. 752. 168 Wis. 617. 

12 C.J. p 22 note 48. 

Origin and destination of a ship¬ 
ment determine its character. 

Cal.—Meyers v. Railroad (\>mmis- 
sion. 23 P.2d 26, 218 t'al. 316. 

Ill.—Douglas Co. V. Southern Ry., 
216 lll.App. 148. 

Shipment for treatment and return 

Goods shipped from one slate to 
another for improvement or treat¬ 
ment in latter state and return to 
shippers, as in case of fur skins sent 
by dealers to dressers for processing, 
but remaining dealers’ property, 
move in interstate commerce—IJ, S. 
v. Needle Trades Workers’ Indus¬ 
trial Union, D.C.N.Y., 10 F.Supp. 201. 

BxpreM oompanies are "carriers 
engaged in interstate commerce,’’ 
wilhin commerce clause of the fed¬ 
eral constitution.—Iron City I’roduce 
Co. v. American Ry. Express Co., 153 
N.E. 316, 22 Ohio App. 165. 

Foreign shipment not interstate 
A shipment from the city of New 
York to Port au Prince in the re¬ 
public of Haiti was not an interstate 
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shipment.—Aehille Starace & Co. v. 
Raporel S. S. Line, 186 N.Y.S. 130, 
114 Misc. 111. 

Transportation of mail as interstate 
commerce see infra § 31. 

74. U.S.—Public Utilities Commis¬ 

sion of Rhode Island v. Attleboro 
Steam & Electric Co., 47 S.Ct. 294, 
273 U.S. 83. 71 L.Ed. 549, affirm¬ 
ing Attleboro Steam & Electric Co. 
V. Public Utilities Commission, 129 
A. 495, 46 R.I. 496, certiorari 

granted Public Utilities Commis¬ 
sion of Rhode Island v. Attleboro 
Steam & Eleelric Co.. 46 S.Ct. 103, 
269 ir.S 546, 70 L.Ed. 404—Electric 
Bond & Share Co. v. Securities and 
Exchange Commission, C.C.A.N.Y., 
92 F.2d 580, affirming, D.C., Securi¬ 
ties and Exchange (\immission v. 
Electric Bond & Share Co., 18 F. 
Supp. 131, and certiorari granted 
58 S.Ct. 411, affirmed 58 S.Ct. 678. 

N.C. —■ Corporation Commission v. 
Cannon Mfg. Co., 116 S.E. 178. 185 
NC. 17. 

WVa.—Mill Creek Coal & Coke Co. 
V. I’ublie Service Commission, 100 
S.E. 557. 84 W.Va. 662, 7 A.L.R. 
108. 

75. US--State Corporation Com¬ 
mission of Knn.Mas v. Wichita Gas 
Co., Kan, 54 S.Ct. 321, 290 U.S. 
561, 78 LEd. 500, modifying, D.C., 
Wichita (.Jas Co. v. Public Service 
('’ommission of Kansas, 2 F.Supp. 
792- State Tax Commission of 
M 1 .S.S 1 SSIPP 1 V. Interstate Natural 
Gas Co. Miss , 52 S.Ct. 62, 284 U. 
S. 41, 76 l.i.Ed. 156—East Ohio Gas 
Co. V. Tax Commission of Ohio, 
Ohio. 51 S.Ct. 499. 283 U.S. 465. 
75 L.Ed. 1171, affirming. D.C., 43 F. 
2d 170—People’s Natural Gas Co. 
V. I’ublic Service Commission of 
IVnnsylvania, 46 S.Ct. 371, 270 U. 
S. 550, 70 L.Ed 726. affirming 123 
A. 799, 279 I’a. 2.52—State of Mis¬ 
souri ex rel. Barrett v. Kan.sas 
Natural Gas (\i.. 44 S.Ct. 544, 265 
U.S. 298, 68 L.Ed. 1027, reversing 
State V. Kansas Natural Gas Co.. 
208 1*. 622, 111 Kan. 809, and af¬ 
firming. l>C.Kan.. Central Trust 
Co. of New York v. Consumers' 
Light. Heat & Power Co., 282 F. 
GKO, and, D.C.Mo., Stale of Mis- 
.Mouri V. Kansas Natural Gas Co., 
282 F. 341 — Commonwealth of 
I’enns.v 1 vania v. Slate of West 
Virginia, W.Va., 43 S.Ct. 668 , 262 

U. S. 553, 67 L.Ed. 1117, 32 A.L.R. 
300, rehearing granted 44 S.Ct. 4, 
263 U.S. 671. 68 L.Ed. 499, and af¬ 
firmed 44 S.Ct. 123, 263 U.S. 350, 67 
L.Ed. 1144—Pennsylvania Gas Co. 

V. Public Service Commission, Sec¬ 
ond Dist. of State of New York, 40 
set. 279. 252 U.S. 23, 64 L.Ed. 
434, affirming In re Pennsylvania 
Gas Co.. 122 N E. 260, 226 N.Y. 397, 
which affirmed 171 N.Y.S. 1028, 184 
App.Div. 556p which reversed 169 
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state commerce, regardless of the distance from 
which such persons or property come or to which 
bound before or after crossing the state line,*^® and 


irrespective of the means of transportation,'^'^ the 
time of transit,^® or the ownership of the property 
transported.*^® Likewise the transportation of pas- 


N.Y.S. 820, 103 Misc. 37—Public 
Utllitios Commission for State of 
Kansas v. liandon. Kan., 39 S.Ct. 
268, 249 U.S. 236, 63 L.Ed. 677, re- 
versinff, D.C., Landon v. Public 
Utilities Commis.sion of Slate of 
Kansas, 242 F. 668 and 245 F. 950. 
vacated 39 S.Ct. 389, 249 U.S. 590, 
63 Li.Kd. 791—Texoma Natural Gas 
Co. V. Railroad Commission of 
Texas, D.C.Tex., 59 F.2d 750 - 
Sioux t'lty, Iowa, v. Missouri Val- 
b‘y Pipe Rinc Co., D.G.Iowa, 4 6 F. 
2d 819 "Securities & Exchange 
Commission v. Electric Bond & 
Share Co., D.C.N.Y., 18 F.Supp. 131 
—Community Natural Gas Co. v. 
Roysc City, D.C.Tex., 7 F.Supp. 
481—Wichita Gas Co. v. I'ublic 
Service Commission of State of 
Kan.sas, D.C.Kan., 3 F.Supp. 722. 
Ark." 'Department of Public Utilities 
V. Arkansas Louisiana Gas Co., 108 
S.W.2d 586. 

D.C.—Galloway v. Bell, 11 F.2d 558. 
56 App.D.C. 172, certiorari denied 
46 S.Ct. 482, 271 U.S. 666. 70 L.Ed. 
1140. 

Md.— \V'e.*<t Virginia & Maryland Gas 
("o. V. Towers, 106 A. 265, 134 Md. 
137. 

Mo.—Slate ex rel. and to Use of 
Panhandle Eastern Pipe Line Co 
V. Public Service Commission, 93 
S.W.2d 675—State ex rel. Cities 
Service Gas Co. v. Public Service 
Commission, 85 S.W.2d 890, 337 

Mo. 809, certiorari denied Public 
Service Commission of Mi.ssouri v. 
State of Missouri ex rel. Cities 
Service Gas Co., 56 S.Ct. 383, 296 
U.S. 657, 80 L.Ed. 468. 

12 C..T. p 23 note 50 [d] (1). 

Xntermiiierliiig of gas 

The gathering of gas produced 
within the state by a pipe line com¬ 
pany which sold most of such gas 
either outside of the state or to dis¬ 
tributing companies which transport¬ 
ed most of what they produced out 
of the state is Interstate commerce 
not subject to taxation by the state 
as to the gas which is sent out of 
the state, although it is carried in 
the .same pipes with that subsequent¬ 
ly eonsumed in the state and could 
be diverted to points within the state 
by the owners.—United Fuel Gas Co. 
v. Hallanan, 42 S.Ct. 105, 267 U.S. 
277, 66 L.Ed. 234, reversing Eureka 
Pipe Line Co. v. Same. 105 S.E. 606, 
87 W.Va. 396. 

Sxtractioa of foreign subBtanoes 

The fact that the ga.s passes 
through machines which extract ref¬ 
use and other nonmerchantable sub¬ 
stances as Well as gasoline required 
by state law does not render the 


passage in interstate commerce less 
(continuous. — Arkansas-Louisiana 
IMpe Line Co. v. Coverdale, D.C.La., 
20 F.Supp. 676. 

BepreBsnre plant 

The operation of an oil and gaf- 
repressure plant in transporting g.'is 
to and from two states incidentally 
to the productum of oil constitutes 
interstate commerce.—National La¬ 
bor Relations Board v. Bell Oil & 
Gas Co., C.C.A.. 91 F.2d 509, rehtur- 
ing denied 93 F.2d 1010. 

70. U.S.—Kirmeyer v. Kansas, 35 S. 

Ct. 419, 236 U.S. 668, 59 L.Ed. 721. 
reversing 12S P. 1114, 88 Kan. 589 
Ill.—State V. Illinois Cent. R. Co., 92 
N.E. 814. 246 Ill. 188. 

12 C.J. p 22 note 49. 

Foreign sbipment 

A shipment of cattle originating in 
Mexico carried to El Paso, Tex., is a 
foreign shipment, as the i.*attlo were 
transported through a port of entry, 
notwithstanding the shipment was 
carried only a .short distance in Tex¬ 
as.—Mexico Northwestern Ry. Co. v. 
'Williams, Tex.Com.App., 229 S.W. 
476. attirming. Civ App., 208 S.W. 712, 
certiorari denied 42 S.Ct. 54, 267 U. 
S. 644, 66 L.Ed. 413. 

77. U.S.—-United Fuel Gas Co. v. 

Hallanan, 42 HCt, 105, 257 U.S. 
277, 66 L.Ed. 234, reversing 105 S. 

E. 506, 87 W.Va. 396. 

12 C.J. p 23 note 50. 

Common or private carrier 

The status of the carrier as com¬ 
mon or private Uo(‘S not affect the 
interstate or intra-state character of 
the commerce." C^obb v. Department 
of Public Works of Stale of Wash¬ 
ington, D.C.Wash., 60 F.2d 631, ap¬ 
peal dismissed Cobb v. Department 
of Public Utilities of State of Wash- 
iiiglori, 54 S.Ct. 50, 290 U.S. 707, 78 
L.Ed. 607. 

Automobile 

(1) Interstate transportation may 
be by automobile and over the public 
highways as well as by any other 
method. 

U.S.—U. S. V. Simpson, D.(^(''olo., 257 

F. 860, reversed on other grounds 
40 S.Ct. 364, 252 US. 465, 64 L Ed 
665, 10 A.L.R. 510—Ex parte West¬ 
brook, D.C.Flu., 25(1 F. 636. 

Ala.—Moragne v. State, 78 So. 4 50, 
201 Ala. 388, denying certiorari 78 
So. 98. 16 Ala. App. 351—Hill v. 
State, 176 So. 805. 27 Ala.App. 673. 
certiorari denied. Sup., 176 So. 806. 
12 (\J. p 23 note 50 [a]. 

(2) And the driving of a stolen 
automobile from one state to another 
under Us own power is interstate 
commerce, even though no goods or 
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passengers were transported therein 
for hire. 

C S.—Kelly v. U. S., CC.A.S.C., 277 
F. 405. 

D.C.—Whitaker v. Hitt, 285 F. 797. 
52 App.D.C. 149, 27 A.L.R. 961. 

Pipe lines 

The transportation of oil by pipe 
lines between points in different 
states is inteistale commerce. 

US—Eureka Pipe Line Co. v. Hal- 
lannn, 42 S Ct. 101. 257 U.S. 265, 
66 L.Ed. 227, reversing 105 S.E. 
506. 87 WVa. 39l>. 

\V.Va.—West Virginia Pipe Line Co. 
v. State, 120 S.E 759. 95 W.Va. 
285. 

12 C.J. p 23 note 50 LdJ (2). 

Transportation on person 

Transportation of liquor on the 
P(‘rson of a passt'iiger from one state 
to another is interstate conmierce — 
U. S. V. Hill, WVa.. 39 S Ct. 143, 248 
U.S. 420, 63 L.Ed. 337. 

Banging of cattle 

Ranging of diseased cuttle between 
states constitutes inlerslati* coni- 
nieree, and is within federal statute 
prohibiting the transportation, deliv¬ 
ery for transportation, or driving 
on foot liv(* slock from any quaran¬ 
tined state into any oth(‘r stall*.— 
Thornton v. U. S., Ga., 46 S.Ct. 585, 
271 U.S. 414, 70 L.Kd. 1013, nfflrmlng, 
t\C A., 2 F 2d 561, i*erliorari granted 
45 set. 354 , 267 U.S. 589, 69 L.Ed. 
801. 

Road operated by director general 

Thu carrying of goods across the 
border of one Male into another 
stale I'onstituted interstate com¬ 
merce, although the carrH*r was l»e- 
ing operated undir the control of 


the 

director geneial of railroads.— 

Tho 

rnhill 

v. Davis, 113 S.E. 

370. 121 

S C. 

49, 21 

1 A.L.R. 617. 


78. 

U.S.- 

-Gloucester Ferry 

Co. V. 


Pennsylvania, Pa. 5 SCI. 826, H4 
U.S. 196, 29 LEd. 158. 

79. US.—U. S. V. Hill, W.Va., 39 S. 

Ct. 143, 248 U.S. 420, 63 J. Ed 337. 
12 C.J. p 23 note 52. 

Ownership of carrier 

That property tian.sported to an¬ 
other state belonged to the carrier 
did not prevent shipments being in¬ 
terstate commerce. 

U.S.— l^lureka IMim* Line Co. v. Hul- 
lamin, 42 SCt. 101. 257 U.S. 265, 
66 L.Ed 227, reversing 105 S.E. 
506. 87 W.Va. 39(5. 

Ind.—Wabash Ry. Co. v. Whitcomb. 
164 N.E. 885, 94 Ind.App. 190, cer¬ 
tiorari denied 52 S.Ct. 395, 285 U. 
S. 546, 76 L.Ed. 937. 

12 C.J. p 23 note 52. 
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sengers®® or property®'^ in either direction®^ be¬ 
tween the United States and foreign countries con¬ 
stitutes a part of the commerce of the United 
States with foreign nations, within the regulating 
power of congress. 

A continuous and uninterrupted transportation 
from one foreign country to another through the 
United States has been held not within the federal 
statutes regulating commerce,®® and, as affecting ju¬ 
risdiction of a state court, a shipment of goods be¬ 
tween citizens of foreign countries which originat¬ 
ed in one foreign country and terminated in an¬ 
other does not constitute a commerce with foreign 
nations.®^ The original intention of the shipper 
that the merchandise is to be sent into another 
state or into a foreign country is one of the indis¬ 
pensable elements of an interstate shipment.®® The 
other indispensable element is that such intention 
should be actually carried out.®® It is essential that 
goods or passengers be transported across a state 
line; it is not sufficient that the vehicle alone cross¬ 
es the line.®^ 


Interstate commerce includes the means through 
which alone interstate transportation can be fur¬ 
nished,®® such as the issuance of capital stock by a 
railroad to pay for maintenance and improvements 
of its property.®® The business of loading vessels 
engaged in interstate and foreign commerce and 
discharging cargoes therefrom is interstate or for¬ 
eign commerce,®® and solicitation of traffic consti¬ 
tutes a recognized part pf interstate and foreign 
commerce.®! Under the Interstate Commerce Act 
transportation includes the entire body of services 
rendered in connection with the receipt, handling, 
and delivery of property transported®® and includes 
the furnishing of cars.®® Furthermore fares and 
freights for transportation in carrying on interstate 
or foreign commerce are as much essential ingredi¬ 
ents of that commerce as is transportation itself.®^ 

Whether a transportation was at a given time in¬ 
terstate commerce is a question of fact®® which 
must be determined in the light of the law as it ex¬ 
isted at the time of the transportation;®® and any 


aOi U.S.—^U. S. y. Hamburgr-Amerl- 
kanlsche - Packet - Fahrt - Actlen- 
Gessellschaft. C.CN.Y.. 200 P. 806. 
81. U.S.—Galveston. H. & S. A. Ry. 
Co. V. Woodbury. 41 S.Ct. 114, 2.54 

U. S. 867, 66 L.Ed. 801. reversing 
Woodbury v. Galveston. H. & S. A. 
Ry. Co.. Tex.Clv.App., 209 S.W. 432. 
certiorari granted Galveston, H. & 
S. A. Ry. Co. v. Woodbury, 39 S.Ct. 
498, 260 U.S. 637, 63 L.Ed. 1183~ 
Baslla v. Western Union Telegraph 
Co., D.CFla., 24 F.2d 669. 

Tex.—St. Louis Southwestern Ry. Co. 

V. White, Jackson & Co., Clv.App., 
211 S.W. 316. 

Coxnmeroo on boundary rlvsr 

If Canadian citizen had right un¬ 
der treaty to float pulpwood between 
Canadian ports along International 
boundary river. Minnesota boom cor¬ 
poration obstructing such use was 
interference with foreign commerce. 
—Clark v. Pigeon Rhrer Improve¬ 
ment Slide & Boom Co., C.C.A.Minn., 
52 F.2d 660. 

88 . U.S.—Galveston. H. & S. A. Ry. 
Co. V. Woodbury. 41 S.Ct. 114, 254 
U.S. 867, 65 L.Ed. 301, reversing 
Woodbury v. Galveston, H. & S. A. 
Ry. Co., Tex.Civ.App., 209 S.W. 
432, certiorari granted Galveston. 
H. & 8. Ry. Co. v. Woodbury, 39 
S.Ct. 498, 260 U.S. 637. 63 L.Ed. 
1183. 

83. U.S. —^U. 8. V. Philadelphia, etc., 
R. Co., D.C.Pa,, 188 F. 484. 

84. N.Y.—Drown v. Canadian Pac. 
Ry. Co., 266 N.Y.S. 294, 143 Misc. 
239—Ball V. Nippon Yusen (Ka- 
bushki Kaisha), 253 N.Y.S. 260, 142 
Misc. 201, affirmed 256 N.Y.S. 298, 
143 Misc. 243. 


85. U.S.—Oregon-Washington R. & 
Nav. Co. V. Strauss & Co., C.C.A. 
Or., 78 P.2d 912, certiorari denied 

66 S.Ct. 651, 294 U.S. 723, 79 L.Ed. 
1256. 

Minn.—Becher-Bartlett-Lockerby Co. 
V. Northern Pac. Ry. Co., 197 N.W. 
103, 168 Minn. 77. 

S.D.—Buckingham Transp. Co. of 
Colorado v. Black Hills Transp. 
Co., 281 N.W. 94. 

86. U.S.—Oregon-Washington R. & 
Nav. Co. V. Strauss & Co., C.C.A. 
Or., 73 F.2d 912, certiorari denied 
65 S.Ct. 661, 294 U.S. 723, 79 L.Ed. 
1255. 

87. U.S.—Inter-City Coach Co. v. 
Atwood, D.C.R.I.. 21 P.2d 8.1, ap¬ 
peal dismissed 49 S.Ct. 78, 278 U. 
S. 663, 73 L.Ed. 569. 

Pa.—Nevin Bus Lines v. Public Serv¬ 
ice Commission of Pennsylvania, 
182 A. 80, 120 Pa.Super. 266. 

88. Md. — Whitman v. Northern 

Cent. Ry. Co., 127 A. 112, 146 Md. 
680. 

89. Md. — Whitman v. Northern 

Cent. Ry. Co., supra. 

90. U.S. — Puget Sound Stevedoring 

Co. V. Tax Commission of State of 
Washington, 68 S.Ct. 72, modifying 
Puget Sound Stevedoring Co. v. 
Tax Commission of Washington, 
63 P.2d 632, 189 Wash. 131. 

91. U.S.—Di Santo v. Common¬ 

wealth of Pennsylvania, 4 7 S.Ct. 
267. 273 U.S. 34, 71 L.Ed. 624, re¬ 
versing Commonwealth v. Disanto, 
131 A. 489, 286 Pa. 1—Davis v. 
Farmers’ Co-operative Equity Co., 
Minn.. 43 S.Ct. 556, 262 U.S. 312, 

67 L.Ed. 996. 


N.Y.—Erie Beach Amusements v. 
Spirella Co., 173 N.Y.S. 626, 106 
Misc. 170. 

98. Kan.—Pletcher v. Chicago. R. I. 
& P. Ry. Co., 177 P. 1, 103 Kan. 
834. 

Ky.—Cecil v. Southern Express Co., 
229 S.W. 1041, 131 Ky. 252. 

Ohio.—^Ann Arbor R. Co. v. Railroad 
Commission of Ohio, 8 Ohio N.P., 
N.S., 233, affirmed 12 Ohio Cir.Ct., 
N.S., 317, 21 Ohio Clr.Uec. 337. 

93. Kan.—Pletcher v. Chicago, R. I. 
& P. Ry. Co., 177 P. 1, 103 Kan. 
834. 

Ky.—Cecil v. Southern Express Co., 
229 S.W. 1041, 131 Ky. 262. 

Ohio.—^Ann Arbor R. Co. v. Railroad 
Commission of Ohio. 8 Ohio N.P.. 
N.S., 233 affirmed 12 Ohio Cir.Ct., 
N.S., 317, 21 Ohio Cir.Dec. 337. 

94. Tex.—Ncubert v. Chicago, R. 1. 
& G. Ry. Co., Clv.App., 248 S.W. 
141. 

12 C.J. p 23 note 67. 

95b U.S.—Southern Pac. Co. v. State 
of Arizona. 39 S.Ct. 313, 249 U. 
S. 472, 63 L.Bd. 713, affirming 

Southern Pac. Co. v. State, 165 P. 
303, 19 Ariz. 20. 

N.Y.—Borelii v. International Ry. 
Co.. 147 N.E. 856, 240 N.Y. 54. re¬ 
versing 203 N.Y.S. 704, 208 App. 
Div. 514, certiorari denied 46 S. 
Ct. 19. 269 U.S. 667, 70 L.Ed. 410. 
Bvldeaos li41d lasnffloleat to show 
that beer being transported was a 
part of an interstate shipment.— 
Smith v. State, 181 P. 942, 16 Okl. 
Cr. 684. 

96. Pa.—^Blackmore v. Public Serv¬ 
ice Commission. 183 A. 116, 120 Pa. 
Super. 437. 
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serious doubt will be resolved in favor of the intra¬ 
state character of the transaction.®*^ The essential 
nature of the transportation, and not its accidents, 
determines its character,®® and it is not dependent 


upon the question when or to whom the title pass¬ 
es.®® So while the ticket or bill of lading is evi¬ 
dentiary, it is not conclusive,^ and the nature of 
the shipment is not affected by the fact that the 


97. U.R.—Chicago, M., St. P. A P. R. j 
Co. V. Campbell River Mills Co., 

C. C.A.Wash., 53 F.2d 69, affirming, 

D. C.. Campbell River Mills Co. v. 
Chicago, M., St. P. A P. R. Co.. 42 
F.2d 776, and cortlorarl denied Chi¬ 
cago, M., St. P. A P. R. Co. V. 
Campbell River Mills Co., 52 S. 
Ct. 310. 285 U.S. 586, 76 L.Ed. 930. 

98. U.S.—Baltimore A O. S. W. R. 
Co. V. Settle, Ohio, 43 S.Ct. 28. 260 

U.S. 166, 67 L.Ed. 189, affirming, 
C.C.A., 272 F. 675—U. S. v. Erie 
R. Co., N.J., 60 S.Ct. 51. 280 U.S. 
98. 74 L..Ed. 117, reversing. D.C.. 
Erie R. Co. v. U. S.. 82 F.2d 613— 
Southern Pac. Co. v. Van Hoosear, 
C.C.A.Cal., 72 F.2d 903—Miasouri- 
Kansas-Texas R. Co. v. Northern 
Oklahoma Rys.. C.G.A.Okl.. 26 F.2d 
€89, certiorari denied Northern Ok¬ 
lahoma Rys. V. Missouri-Kansas- 
Texas R. Co., 49 S.Ct. 13, 278 U.S. 
610. 73 L.Ed. 686—Standard Oil Co. 
of Kentucky v. Atlantic Coast Line 
R. Co.. D.C.Ky., 18 F.2d 633, modi¬ 
fied on other grounds. C.C.A., At¬ 
lantic Coast Line R. Co. v. Stand¬ 
ard Oil Co. of Kentucky, 16 F.2d 
441. certiorari granted Standard 
Oil Co. v. Atlantic Coast Line R. 
Co., 47 S.Ct. 476, 273 U.S. 691, 71 
L.Ed. 842, affirmed in part and re¬ 
versed in part on other grounds 
Atlantic Coast Line R. Co. v. 
Standard Oil Co., 48 S.Ct. 107, 276 
U.S. 257, 72 L.Ed. 270—Settle v. 
Baltimore A O. S. W. R. Co., Ohio. 
249 F. 913. 162 C.C.A. 111—U. S. v. 
Koenig Coal Co.. D.C.Mich., 291 F. 
386. 

Fla.—State v. Seaboard Air Line Ry. 
Co., 109 So. 656, 92 Fla. 61, certio¬ 
rari denied Seaboard Air Line Ry. 
Co. V. Stale of Florida ex rel. 
Burr, 47 S.Ct. 239, 273 U.S. 729, 

71 L.Ed. 862, revoked 47 S.Ct. 475, 
273 U.S. 691. 71 L.Ed. 842, certio¬ 
rari granted 47 S.Ct. 476, 273 U.S. 
691, 71 L.Ed. 842. certiorari dis¬ 
missed 48 S.Ct. 141. 275 U.S. 677, 

72 L.Ed. 436—State ex rel. Burr v. 
Atlantic Coast Line R. Co., 109 So. 
666, 92 Fla. 61. certiorari denied 
Atlantic Coast Line R. Co. v. State 
of Florida ex rel. Burr. 47 S.Ct. 
240, 273 U.S. 730. 71 L.Ed. 862, re¬ 
voked. 47 S.Ct. 476. 273 U.S. 691. 
71 L.Ed. 842. certiorari granted 
47 S.Ct. 476. 278 U.S. 691. 71 L.Ed. 
842, certiorari dismissed 48 S.Ct. 
141, 276 U.S. 677. 72 L.Ed. 435. 

Qa.—Davis v. Phillips, 109 S.E. 924. 
27 Ga.App. 814. 

Ill.—Douglas Co. T. Southern Ry.. 
216 111.APP. 148. 

Ind.—Chicago A B. I. Ry. Co. v. Pub¬ 
lic Service Commission of Indiana, 
186 N.E. 830, 206 Ind. 253, certio¬ 


rari denied 61 S.Ct. 123, 290 U.S 
688, 78 L.Ed. 692. 

Kan.—Easdale v. Atchison, T. A S. 
P. Ry. Co.. 164 P. 164. 100 Kan. 
305. 

Mass.—Boston A M. R. R. v. Cate, 
160 N.E. 210. 254 Mass. 248. 

Minn.—Becher-Bartlett-Lockerby Co. 

V. Northern Pac. Ry. Co., 197 N. 

W. 103, 168 Minn. 77. 

Mo.—Reynolds v. St. Louis S. W. Ry. 

Co.. 190 S.W. 423. 196 Mo.App. 216. 
N.Y.—Borelli v. International Ry. 
Co.. 147 N.E. 866, 240 N.Y. 64, re¬ 
versing 203 N.Y.S. 704, 208 App. 
Div. 514, certiorari denied, 46 S.Ct. 
19. 269 U.S. 657. 70 L.Ed. 410. 

Pa.—Crow v. Ursina A N. F. Ry. 

Co.. 64 Pa.Super. 653. 

S.D.—Buckingham Transp. Co. of 
Colorado v. Black Hills Transp. 
Co., 281 N.W. 94. 

Tenn.—Nashville, C. A St. L. Ry. v. 

Murphree. 2 Tenn.App. 482. 

Tex.—McFaddln Rice Milling Co. v. 
Texas A N. O. Ry. Co.. Civ.App., 
277 S.W. 191. 

Va. — Jennings Automatic Dump 
Body v. Virginian Ry. Co., 119 S.E. 
147, 137 Va. 207. 

12 C.J. p 23 note 64. 

Additional contract 

Where a shipment Is originally in¬ 
terstate in character, the fact that 
an additional contract of transporta¬ 
tion to another ppint in the state of 
destination is made does not change 
the shipment from an interstate to 
an intra-state transaction, but it 
becomes a part of the original con¬ 
tract of through shipment. 

Mo.—Bowles V. Quincy, etc., R. Co.. 

App., 187 S.W. 131. 

Tex.—Missouri. K. A T. Ry. Co. of 
Texas v. Plano Milling Co., Com. 
App., 231 S.W. 100, affirming Chi¬ 
cago A G. W. Ry. Co. v. Plano 
Milling Co., Civ.App., 214 S.W. 833, 
'and certiorari denied Missouri, K. 
A T. Ry. Co. of Texas v. Plano 
Milling Co., 42 S.Ct. 817, 258 U.S. 
624, 66 L.Ed. 797. 

Baggage 

Where a passenger making an In- 
tra-state journey checks his baggage 
to the point of destination, the intra¬ 
state character of the transportation 
of the baggage is not afTected by the 
fact that the passenger at an inter¬ 
mediate point discontinued the intra¬ 
state Journey temporarily and made 
a side trip into another state.—Tex¬ 
as A P. Ry. Co. V. Graham, Tex.Civ. 
App., 257 S.W. 642, certiorari denied 
Lancaster v. Graham, 46 S.Ct. 226, 
266 U.S. 632, 69 L.Ed. 478, and error 
dismissed 46 S.Ct. 202, 269 U.S. 641, 
70 L.Ed. 402. 


Driven live stock 

(1) Where live stock te shipped 
over one railroad between points in 
one state, received by the shipper 
and by him driven across the state 
line to another carrier who trans¬ 
ported the stock under a separate 
contract to a point in the second 
state, the latter carrier cannot claim 
that there was a continuous ship¬ 
ment entitling him to the interstate 
rate.—St. Louis Southwestern Ry. 
Co. of Texas v. Stinson. Civ.App., 204 
S.W. 476. 

(2) Where, however, live stock is 
transported by a carrier from a 
point in one state to a point in an¬ 
other, the fact that, independently of 
the carrier’s control the animals are 
driven back into the state in which 
the shipment originati'd does not de¬ 
prive the shipment of Its Interstate 
character. — Dcardorff v. Chicago, 
etc., R. Co., 172 S.W. 333, 263 Mo. 

I 65. 

99. U.S.—U. S. V. Erie R. Co., N.J.. 
60 S.Ct. 51, 280 U.S. 98, 74 L.Ed. 
187, reversing, D.C., Erie H. Co. v. 

U. S., 32 F.2d 613—Southern Pac. 
Co. v. Van Hoosear, C.C.A.Cal., 72 
F.2d 903. 

State hoimdary 

Gas moving In pipe line from one 
state to consumers In another is in 
interstate commerce throughout 
movement, although title changes as 
it passes through meter at state 
boundary. I’cople’s Natural Gas Co. 
V. Public Service Commission of 
Pennsylvania, 46 S.Ct. 371, 270 U.S. 
660, 70 L.Ed. 726, affirming 123 A. 
799, 279 Pa. 252. 

1. U.S.—State of Minnesota v. Bla- 
Bius, 64 S.Ct. 34, 290 U.S. 1, 78 L. 
Ed. 131, reversing State v. Biasius. 
245 N.W. 612, 187 Minn. 420, cer¬ 
tiorari granted Slate of Minnesota 

V. Blasius. 63 S.Ct. 666, 289 U.S 
717, 77 L.Ed. 1470—Missouri-Kan- 
sas-Texas R. Co. v. Northern Ok¬ 
lahoma Rys., C.C.A.Okl., 25 F.2d 
689, certiorari denied Northern Ok¬ 
lahoma Rys. V. Missouri-Kansas- 
Texas R. C^o.. 49 S.Ct. 13, 278 U.S. 
610, 73 L.Ed. 536—Southern Pac. 
Co. V. Van Hoosear, C.C.A.Cal., 72 
F.2d 903—Settle v. Baltimore A O 
S. W. R. Co., Ohio, 249 F. 913, 162 
C.C.A. 111. 

Miss.—Pitman v. Yazoo A M. V. R. 

Co., 168 So. 547, 171 Miss. 799. 
N.Y.—Carey v. New York Cent. R. 
Co., 165 N.E. 806, 250 N.Y. 346, re¬ 
versing 231 N.Y.S. 376, 226 App. 
Div. 722—Borelli v. International 
Ry. Co., 147 N.E. 366, 240 N.Y. 64. 

I reversing 203 N.Y.S. 704, 208 App. 

I Div. 614, certiorari denied 46 S.Ct. 
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transaction is initiated or completed under a local 
bill of lading which is wholly intra-state.2 The 
terms of the published tariff, while not conclusive, 
may be considered in determining the character of 
the movement.^ The character of the shipment is 
ordinarily fixed when the movement of the com¬ 
modity has commenced for the purpose of trans¬ 
portation^ and it cannot be determined by the de¬ 
cision of the purchaser at its first destination to 
reship into another state.® When the bill of lading 
contains transit tariff provisions, giving the shipper 
nl^e right to make further movements, treating the 


whole as a continuous shipment, its character, as to 
being intra-state or interstate, is not determined un¬ 
til it is determined whether the shipment will be 
disposed of locally or the transit tariff used in fur¬ 
ther movements, and in such case the final election 
of the shipper reflects itpon the shipment in its in¬ 
ception.® In determining whether a particular 
movement is interstate, intra-state, or foreign com¬ 
merce, the intention existing at the time the move¬ 
ment starts, while not alw^ays controlling, is impor¬ 
tant and, together with the other essentials present 
in the case, may fix the character of the transpor¬ 
tation.*^ Ultimate destination is always a fac- 


19^269 U.S. 557. 70 L.Ed. 410— 
Com V. Erie R. Co.. 131 N.E. 737, 
231 N.T. 67, affirming 179 N.Y.S. 
488, 189 App.Div. 671, certiorari 
denied Erie R. Co. v. Cott, 42 S.Ct. 
48, 257 U S. 636. 66 L.Ed. 409, and 
42 S.Ct. 49. 257 U.S. 636, 66 L.Ed. 
409. 

Ohio.—^United Mills Co. v. Tax Com¬ 
mission of Ohio, 5 N.E 2d 940. 54 
Ohio App. 1. 

Or.—Service v. Sumpter Valley Ry. 

Co.. 171 1*. 202. 88 Or. 554. 

Pa.—Blackmore v. Public Service 
Commission, 1S3 A. 115, 120 Pu. 
Super. 437---Crovv v. TTrsina & N. 
F. Uy. Co., 6i l*a.Super. 553. 

12 C.J. p 23 note 55. 

Applicable tariff 

Whether an Interstate or intra¬ 
state Ijfliriff la applicable is nol nec¬ 
essarily determined by the contract 
between shipper and carrier.—Balti¬ 
more & O. S. W. R. Co. V. Settle, 
Ohio, 43 S.Ct. 28, 260 U.S. 166, 67 L. 
Ed. 189, afllrminK;. C.C.A., Baltimore 
A O. S. W. R. R. v. Settle, 272 F. 
675. 

Shipment not moved under bill 

Where coal intended for railroad 
use was transported by the railroad 
between two points in the same state 
on a slip bill, which gave those 
points as the place of shipment and 
destination, the shipment was not in¬ 
terstate. although thereafter a bill 
of lading was made out in which a 
destination in another state was 
given, but which was altered before 
the coal was moved thereunder, so 
that a conviction for stealing the 
coal while in interstate shipment 
cannot be sustained.—Lowery v. U. 
S.. C.C.A.I11., 271 F. 946. 

Porm of tickets, designed to indi¬ 
cate Interstate transportation, is of 
no consequence so fur as purely in- 
tra-stute traffic is concerned, the law 
looking at the substance of the thing 
done.—Boston & M. R. R. v. Cate, 
150 N.E. 210, 264 Mass. 248. 

8 . U.S.—U. S. V. Erie R. Co., N.J.. 

60 S.Ct. 61. 280 U.S. 98. 74 L.Ed. 
187, reversing. D.C., Erie R. Co. v. 
U. S.. 32 F.2d 613—Hohenbeig v. 


Louisville & N. R. Co., CC..A.Ala.. 
46 F.2d 952, certiorari denied 52 S. 
Ct. G. 284 U.S. 617, 76 L.Ed. 527-- 
Mi.ssouri-Kaiisas-Texas R. Co. v. 
Northern Oklahoma Rys., C.C.A. 
Okl., 25 P.2d 689, certiorari denied 
Northern Oklahoma Rys. v. Alis- 
souri-Kansas-Tcxas R. Co., 49 S. 
Cl. 13. 278 U.S. 610, 73 L.Ed. 531 — 
AlcFadden v. Alabama Great 
Southern R. Co., Pa.. 241 P. 562, 
154 C.C.A. 338, affirming, D.C., Ala- 
liaina Grc^at Southern R. Co. v. 
George H. McFadden & Bros., 232 
F. 1000. 

Ga.—Davis v. Phillips, 109 S E. 924, 
27 Ga.App. 814. 

Ill.—Douglas Co. V. Southern Ry., 
216 lll.App. 148. 

Kan—Easdalo v. Atchison, T. & S. 
F. Ry. Co., 164 P. 164, 100 Kan. 
305. 

La.—Frank Grocery Co. v. Texas & 
P. Ry. Co., 145 So. 372, 176 La. 180, 
certiorari denied 53 S.Ct. 688, 28!) 
U.S. 745, 77 L.Ed. 1491—Schuster's 
Wholesale I’roduce Co, v. Texas & 
P. Ry. (\>., 145 So. 3G8, 176 I.a. 
167, certiorari deniz'd 53 S.Ct. 688. 
289 U.S. 745, 77 L.Ed. 1491--Paul 
Klopstock & Co. V. United Fruit 
Co., 131 So. 25, 171 La. 296. 

Mo.—Bradford v. McAdoo, 219 S.W. 
92, 202 Mo.App. 412—Collier v. 

Wabash R. Co., App., 190 S.W. 969 
—Reynolds v. St. Loui.s S. W. Ry. 
Co., 190 S.W. 423, 195 Mo.App. 215. 
N.Y.—Cott V. Brie R. Co., 131 N.E. 
737, 231 N.Y. 67, affirming 179 N. 
Y.S. 488. 189 App.Div. 571, certio¬ 
rari denied Eric R. Co. v. Colt, 42 

S.Ct. 48, 257 U.S. 636, 66 L.Ed. 409, 
and 42 S.Ct. 49, 257 U.S. 636, 66 L. 
Ed. 409. 

Tex.—Nast v. San Antonio, U. & G. 
Ry. Co., Com.App., 261 S.W. 1011, 
reversing San Antonio U. & G. Ry. 
Co. V. Nast. Civ.App., 240 S.W. 596 
—Missouri. K. & T. Ry. Co. of Tex¬ 
as V. Clement Grain Co., Civ.App., 
211 S.W. 347, denying rehearing 
206 S.W. 126—Gulf C. & S. F. Ry. 
Co. V. Mathis, Civ.App., 194 S.W. 
1135. 

"The form of the contract is im¬ 
material." — Becher-Bartlett-Locker- 


by Co. v. Northern Pac. Ry. Co., 197 
N.W. 103. 104, 158 Minn. 77. 

Foreign commerce 

A shipment w'hich both parties 
knew wa.s destined for Germany, but 
the initial movement of which was 
had under local bill of lading, was a 
shipment in foreign eommerc*e.—Mo- 
Faddin Rice Alilling (^o. v. Texas & 
N. O. Ry. Co., Tex.Civ.App., 277 S.W. 
191. 

Terminal company 

It makes no difference that a ter¬ 
minal company does not issue a 
through bill of hiding, as the char¬ 
acter of th(‘ service rendered, and 
not the rnanm^r in whieh the goods 
are lulled, determines the interstate 
character of the service.—Ohio R. 
Commn. v. Worthington, Ohio, 32 S. 
Ct. 653, 225 U.S, 101. 56 L.Ed. 1004 
—Southern I'ac. Terminal Co. v. In¬ 
terstate t'omrnerre Commn., Tex., 31 
S.Ct. 279, 219 U.S. 4 98, 55 L.Ed. 310. 

3b Mo.- -State v. I’billips Pipe Line 
Co., 97 S.W.2d 109. 

4. Minn. -Becher-Bartletl-Lockerby 
Co. V. Northern Pac. Ry. Co., 197 
N.W. 103, 168 Minn. 77. 

5. Minn.—Becher-Rartlett-Lockerby 
Co. V. Northern Pac. Ry. Co., su¬ 
pra. 

6. Minn.—Becher-Bartlett-Lockerby 
Co. V. Northern Pac. Ry. Co., su¬ 
pra. 

7. U.S.—State of Texas v. Ander¬ 
son, Clayton & Co., C.C.A.Tex., 92 
P.2d 104, certiorari denied 58 S.Ct. 
265—Southern l*ac. Co. v. Van 
Hoosear, C.C.A.Cal., 72 P.2d 903— 

U. S. V. Plcou, C.C.A.Ala., 71 F.2d 
854—Atlantic Coast Line Ry. Co. 
v. Railroad Commission of Geor¬ 
gia. D.C.Ga., 281 F. 321. 

Minn.—Becher-Bartlett-Lockerby Co. 

V. Northern Pac. Ry. Co., 197 N.W. 
103, 158 Minn. 77. 

N.Y.—Cott V. Erie R. Co.. 131 N.E. 
737, 231 N.Y. 67. affirming 179 N.Y. 
S. 488, 189 App.Div. 671, certio¬ 
rari denied Erie R. Co. v. Cott, 42 
S.Ct. 4 8. 257 U.S. 636, 66 L.Ed. 409. 
and 42 S.Ct. 49. 257 U.S. 636, 66 
L.Ed. 409. 
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tor,® but in and of itself is not a determinings fac¬ 
tor.® So far as the original carrier of intoxicating 
liquor is concerned, the character of the shipment 
is determined by the destination named in the bill of 
lading.!® 

§ 24. - Where Both Termini Are in Same 

State 

Transportation commencing and terminating within 
one state is intra-state commerce, uniess the route bona 
fide lies partly within another state. 

Federal statutes regulating commerce have no ap¬ 
plication to purely intra-stale transportation,!! al¬ 
though carried on by a carrier or carriers engaged 
in interstate commerce.!® 


§ 24 

Transportation commencing, moving, and termi¬ 
nating wholly within one state is intra-state,!® and 
the fact that the carrier requires the payment of a 
fare fixed for some point outside the state and 
professes to carry only interstate passengers does 
not affect its character as such.!^ As to whether 
transportation between two points in the same state 
over a route lying partly in another state is intra¬ 
state or interstate commerce, while some early cas¬ 
es hold the contrary,!'^ it is now well settled that 
to bring transportation within the control of the 
state as part of its domestic commerce the entire 
journey or voyage must be within the exclusive 
jurisdiction of the state,!® and that, where j>art of 
the journey or voyage is through an adjoining state, 
the transportation is interstate commerce,^^ pro- 


ZnowB. Intention 

“The destination intended by the 
passenger when he begins his jour¬ 
ney and known to the earner deter¬ 
mines the character of the com¬ 
merce."—Sprout V. City of South 
B€*nd, 48 S.Ct. 502. 503, 277 U.S. 163, 
72 L.Ed. 833. reversing 153 N.E. 504. 
198 Ind. 563. 4 9 A.L.U. 1198, rehear¬ 
ing denied 154 N.E. 369. 198 Ind. 563. 
49 A.L.R. 1198. mandate conformed 
to 162 N.E. 54. 200 Ind. 162. 

8 . Ind.—Chicago & E. I. Ry. Co. v 
Public Service Commission of In¬ 
diana. 186 N.E. 330, 205 Ind. 253. 
certiorari denied 54 S.Ct. 123, 290 

U. S. 688. 78 L.Ed. 592. 

9. U.S.—Southern Pac. Co. v. State 
of Arizona. 39 S.Ct. 313, 249 U.S. 
472, 63 L.Ed. 713, affirming South¬ 
ern Pac. Co. V. State, 165 P. 303, 
19 Ariz. 20. 

Ind.—Chicago & E. I. Ry. Co. v. Pub¬ 
lic Service Commission of Indiana, 
186 N.E. 330. 206 Ind. 253, certio¬ 
rari denied 51 S.Ct. 128, 290 U.S. 
688, 78 L.Ed. 592. 

Minn.—Becher-Bartlett-Lockerby Co. 

V. Northern Pac. Ry. Co., 197 N.W. 
103. 168 Minn. 77. 

10. Wash.—Slate v. Great Northern 
Ry. Co., 167 P. 103, 98 Wash. 197. 

11. U.S.—New York Cent. R. Co. v. 
Mohney. Ohio, 40 S.Ct. 287, 252 U. 
S. 152, 64 L.Ed. 502. 9 A.L.R. 496. 

12 C.J. p 23 note 58. 

Talldity of reloasa of llabiUty 

Where a railroad employee, trav¬ 
eling on his employer’s train from 
Toledo to Youngstown, used an an¬ 
nual pass good only between Toledo 
and Cleveland, intending to pay his 
fare in cash between Cleveland and 
Youngstown, between which points 
the train ran over the tracks of a 
different company, the validity of a 
release of liability for personal in¬ 
juries contained in the pass was gov¬ 
erned by the state law, the contract 
being for an intra-state Journey, al¬ 
though at Youngstown he intended 

16 C.J.S.~19 


to take another train of his employer 
for a point outside the state.—New 
York Ont. R. Co. v. Mohney, supra. 

12. U.S.—New York Cent. R. Co. v. 
Mohney, supra. 

12 C.J. p 23 note 69. 

13. U.S.—Sprout V. City of South 
Bend, 4 8 S.Ct. 502. 277 U.S. 163, 72 
L.Ed. 833, reversing 153 N.E. 504. 
198 Ind. 663, 49 A.L.R. 1198. re¬ 
hearing denied 154 N.E. 369, 198 
Ind. 563, 49 A.L.R. 1198, mandate 
conformed to 162 N.E. 54. 200 Ind. 
162-—New York Cent. R. Co. v. 
Mohney. Ohio. 40 S.Ct. 287, 252 U. 
S. 152. 64 L.Ed. 502, 9 A.L.R. 496 
—Southern I’ac. (V v. State of 
Arizona. 39 S.Ct. 313. 249 U.S. 472, 
63 L.Ed. 713, affirming Southern 
Pac. Co. V. State, 165 P. .303, 19 
Ariz. 20—Arkadelphia Milling Co. 
V. St. Louis Southwestern Ry. Co., 
Ark., 39 S.Ct. 237. 249 U.S. 134, 
63 L.Ed. 617, motion to modify de¬ 
cree denied St. Louis, 1. M. & S. 

R. Co. V. Southern Cotton Oil Co., 
89 S.Ct. 387—Chicago, M.. St. P. & 
P. R. Co. V. Campbell River Mills 
Co., C.C.A.Wash.. 53 F.2d 69, af¬ 
firming, D.C., Campbell River Mills 
Co. V. Chicago. M., St. I*. & P. R. 
Co., 42 F.2d 775, and certiorari de¬ 
nied Chicago, M., St. 1». & P. R. 
Co. V. Campbell River Mills Co., 52 

S. Ct. 310, 285 U.S. 536. 76 L.Ed. 930 
—In re American States Public 
Service Co., D.C.Md., 12 F.Supp. 
667, modlflled on other grounds 
Burco, Inc. v. Whitworth, certio¬ 
rari denied 56 S.Ct. 670, 297 U.S. 
724, 80 L.Ed. 1008 (two cases). 

Minn.—Becher-Bartlett-Lockerby & 

Co. V. Northern Pac. Ry. Co., 197 
N.W. 103, 168 Minn. 77. 

Pa—Blackmore v. Public Service 
Commission. 183 A. 115, 120 Pa.Su- 
per. 437. 

Diversion 

Where goods are shipped between 
two points In the same state, and 
after arrival at destination the ship¬ 
per-consignee orders the shipment 
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diverted and the initial carrier deliv¬ 
ers the goods to the connecting car¬ 
rier, the acts of congress with re¬ 
gard to interstate transportation are 
inapplicable as between the shipper 
and the first carrier since the only 
shipment undertaken by him was 
purely Intra-slate, although the sec¬ 
ond carrier may have received the 
shipment for carriage to a point be¬ 
yond the stale limits.—Taylor v. 
Central of Georgia Ry. Co., 121 S.E. 
348, 31 Ga.App. 374. 

Glas produced In state and piped to 
consumers within state moves in in¬ 
tra-state commerce, although com¬ 
mingled with gas moving in inter¬ 
state commerce.— People’s Natural 
Gas Co. v. Public Service Commis¬ 
sion of Pennsylvania. 46 S.Ct. 371, 
270 U.S. 560, 70 L.Ed. 726, affirming 
123 A. 799, 279 Pa. 262. affirming 79 
Pa.Super. 560. 

Ooods originating In other states 

Motor carrier carrying wholly 
within state under private contract 
is not interstate carrier, although 
the goods he handles intra-state have 
come from outside of it.—Stephenson 
v. Binford, D.C.Tex., 53 F.2d 509, af¬ 
firmed 58 S.Ct. 181, 287 U.S. 261, 77 
L.Ed. 288, 87 A.L.R. 721. 

14b U.S.—Sprout V. City of South 
Bend. Ind.. 48 S.Ct. 502, 277 U.S. 
163. 72 L.Ed. 833. 62 A.L.R. 45, 
reversing 153 N.E. 604. 198 Ind. 
663, 49 A.I..R. 1198, rehearing de¬ 
nied 164 N.E. 369, 198 Ind. 563. 49 
A.L.R. 1198, mandate conformed to 
162 N.E. 54. 200 Ind. 162. 

16. Iowa. — Campbell v. Chicago, 
etc., R. Co.. 63 N.W. 361, 86 Iowa 
687, 17 L.R.A. 443. 

12 C.J. p 24 note 62. 

16b U.S.—Hanley v. Kansas City 
Southern R. Co.. Ark.. 23 S.Ct. 214. 
187 U.S. 617, 47 L.Ed. 333. 

12 C.J. p 23 note 60. 

17. U.S.—Missouri Pac. R. Co. v. 
Stroud. 45 S.Ct. 243, 267 U.S. 404. 
69 L.Ed. 683. reversing Stroud v. 
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I 25 

vided the interstate aspect of the transportation is 
not a mere subterfuge to avoid state regulation.^® 
Nevertheless it has been held that the uninterrupted 
transportation of natural gas produced in one state 
through a corner of another and back into the ^rst 
for sale therein is intra-state and not interstate 
commerce. Carriage between two ports in the 
same state, but over the high seas a marine league 
from shore, is held to be foreign commerce but, 
as shown infra § 91, transportation of this charac¬ 
ter is not such foreign commerce as is beyond the 
rate-regulating power of the states, nor, as stated 
infra § 118, is transportation between two ports in 
the same state over a river lying partly in another 
state such interstate commerce as is beyond the 
power of the state to tax. The character of an in¬ 
tra-state shipment is not changed by the unauthor¬ 
ized act of the carrier in transporting it into an¬ 
other state.2i A federal statute prohibiting the in¬ 


troduction of certain articles into a state from an¬ 
other state does not apply to a shipment from a 
point in one state to another point in the same state 
by a route through other states.^® 

§ 25. -Beginning, Continuance, and Ter¬ 

mination of Transportation 

In general commerce begins when the movement of 
the product begins, and ends when the product comes to 
rest at its destination; nor is the interstate or intra-state 
character of the commerce affected by temporary breaks 
in the transportation at intermediate points which are 
necessary or convenient to the promotion of further 
transportation. 

Commerce begins when the movement of a prod¬ 
uct is actually begun.23 The mere intention of the 
shipper ultimately to send some of the goods be¬ 
yond the state line does not in itself put them in 
interstate commerce,^^ nor docs preparatory gather¬ 
ing for that purpose at a depot or yard constitute 


Missouri Pac. R. Co.. 264 S.W. 111. 
212 Mo.App. 512—Michael v. U. S.. 
C.C.A.I11., 7 P.2d 865—Yohn v. U. 
S., C.C.A.N.Y., 280 P. 511—U. S. 
V. Yohn. D.C.N.Y., 276 P. 232. 

Ill.—New York Cent. R. Co. v. Le¬ 
high Stone Co.. 220 Ill.App. 563. 

La.—^Anderson. Clayton & Co. v. Ya¬ 
zoo & M. V. R. Co.. 141 So. 453. 
174 La. 762. 

Mass.—Coni in Bus Lines v. Old Col¬ 
ony Coach Lines, 185 N.E. 350, 282 
Maas. 498. 

Miss.—Illinois Cent. R. Co. v. Rogers 
& Hurdle, 76 So. 686, 116 Miss. 99. 
N.Y.—Pine Hill-Kingston Bus Corpo¬ 
ration V. Davis. 232 N.Y.S. 536, 225 
App.Div. 182—Garrison v. Para¬ 
mount Bus Corporation, 227 N.Y.S. 
510, 223 App.Div. 75—lleineman 

Bros. V. Erie R. Co., 172 N.Y.S. 
111 . 

N.C.—Davis V. Southern Ry. Co., 60 
S.E. 722, 147 N.C. 68. 

Pa.—Blackmore v. Public Service 
Commission, 183 A. 115, 120 Pa.Su- 
per. 437—Nevin Bus Lines v. Pub¬ 
lic Service Commission of Penn¬ 
sylvania, 182 A. 80, 120 Pa.Super. 
266. 

Tenn.—^Nashville, C. & St. L. Ry. v. 

Murphree, 2 Tenn.App. 482. 

Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Shields Grain & 
Coal Co., Civ.App.. 220 S.W. 183. 
W.Va.—State v. Prazee, 97 S.E. 604, 
83 W.Va. 99. 

12 C.J. p 23 note 61. 

Xotor oarrisr engaged in picking 
up freight in Dallas, Tex., transport¬ 
ing it directly to his warehouse in 
Texarkana, Ark., unloading it there 
in nighttime, and delivering it to 
Texas and Arkansas sides of Texar¬ 
kana, was engaged in interstate com¬ 
merce. The fact that the carrier 
at one time stopped his trucks in 
Texarkana. Tex., did not affect char¬ 


acter of transportation, where car¬ 
rier had not employed that method 
for more than two years nor was 
size of his warehouse material on 
question.—Roundtree v. Terrell, D.C. 
Tex., 22 P.Supp. 297. 

Stolen property 

(1) Transportation of a stolen au¬ 
tomobile from a point in one state to 
a point in the same state, but mov¬ 
ing in its course through another 
state, is a transportation in inter¬ 
state commerce.—U. S. v. Winkler, 
D.C.Tex., 299 F. 832. 

(2) So transportation of a stolen 
automobile from one state into an¬ 
other, although it is transported 
back to the place of starting, is a 
transportation in Interstate com¬ 
merce.—Hughes V. U. S., C.C.A.Okl., 
4 F.2d 387, certiorari denied 45 S.Ct. 
611, 268 U.S. 692, 69 L.Ed. 1160. 

18. U.S.—Inter-City Coach Co. v. 

Atwood, D.C.R.I., 21 P.2d 83, ap¬ 
peal dismissed 49 S.Ct. 78, 278 U.S. 
663, 73 L.Ed. 669—Roundtree v. 

Terrell, D.C.Tex.,' 22 P.Supp. 297. 

N.Y.—Pine Hill-Klngston Bus Corpo¬ 
ration V. Davis, 232 N.Y.S. 536, 225 
App.Div. 182. 

Pa.— W&er Bros. Co. v. Public Serv¬ 
ice Commission, 178 A. 157, 117 Pa. 
Super. 514. 

Question of fact 

Whether motor carriers’ movement 
of freight between Pennsylvania ter¬ 
mini over route partly in another 
state was subterfuge to avoid regu¬ 
lation by public service commission 
was held question of fact for com¬ 
mission.—Blackmore v. Public Serv¬ 
ice Commission, 183 A. 115, 120 Pa. 
Super. 437. 

19. Tex.—State v. Lone Star Gas 
Co., Civ.App., 86 S.W.2d 484, error 
refused. 


80. U.S.—Lord V. Goodall S. S. Co., 
Cal., 102 U.S. 541, 26 L.Ed. 284. 

12 C.J. p 24 note 63. 

Territorial ports 

“A corporation engaged In the 
transportation of passengers and 
freight between different ports of the 
islands of this Territory is not en¬ 
gaged in ‘commerce between the sev¬ 
eral states’ within the meaning of 
Article I, section 8, of the Constitu¬ 
tion of the United States, but is en¬ 
gaged in ‘interstate commerce’ with¬ 
in the meaning of that term as it is 
used in the Shipping Board Act. 
Such a corporation, so engaged, is a 
public utility within the meaning of 
Act 89, L.1913 (R.L.1926, c. 132).”— 
Territory v. Inter-lsland Steam Nav. 
Co., 32 Haw. 127. 

81. Mo.—Bishop v. St. Louis-San 
Francisco Ry. Co., App., 54 S.W.2d 
480. 

88 . U.S.—U. S. V. Powers-Weight- 
man-Rosengarten Co., D.C.N.Y., 211 
P. 169. 

12 C.J. p 84 note 66. 

83. U.S.—U. S. V. Riggen, D.C.Iowa, 
10 P.Supp. 300, appeal dismissed, 
C.C.A., 79 P.2d 1016. 

84. U.S.—Hughes Bros. Timber Co. 

V. State of Minnesota. 47 S.Ct. 170, 
272 U.S. 469, 71 L.Ed. 359, re¬ 
versing State v. Hughes Bros. 
Timber Co., 203 N.W. 486, l63 

Minn. 4, certiorari granted Hughes 
Bros. Timber Co. v. State of Min¬ 
nesota. 46 S.Ct. 22, 269 U.S. 548, 70 
L.Ed. 402. 

Ill.—Tidewater Pipe Co. v. Board of 
Review of Crawford County, 143 
N.E. 87, 311 Ill. 375. 

Ind.—Chicago & E. 1. Ry. Co. v. 
Public Service Commission of In¬ 
diana. 186 N.E. 330, 206 Ind. 263, 
certiorari denied 64 S.Ct. 128, 890 
U.S. 688, 78 L.Ed. 692. 
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§ 25 

interstate commerce.^B As a general rule, a ship- car delivered to him for loading-^*^ For many pur- 
ment of goods may be ascribed to foreign or inter- poses merchandise is deemed to be in interstate 
state commerce, and the articles composing the commerce when it has started on its journey al- 
shipment may become part of foreign or interstate though still in the possession of the consignor or 
commerce, where the goods have actually started seller and this rule has been applied in testing 
for their destination in another state or foreign the validity of state taxation.^^ In determining the 
country, or have been delivered to a carrier for application of the Interstate Commerce Act, 49 U.S. 
transportation and since transportation, as C.A. § 1 et seq, however, transportation begins 
shown supra § 23, includes the furnishing of cars, when the merchandise has been placed in posses- 
it has been held that interstate transportation with- sion of a common carrier and, where goods are 
in the meaning of the Interstate Commerce Act has transported over a state line by a private carrier 
begun when the shipper has called for and had a and delivered to a common carrier for further 


Travsliiiff allow 

The transportation of a travelini: 
show between two points within a 
state is not “interstate commerce/’ 
althougrh the show had come into the 
state over the lines of another car¬ 
rier and expected later to leave the 
state, no contract for transportation 
out of the state having: as yet been 
entered into.—Southern Pac. Co. v. 
State of Arizona, 39 S.Ct. 313, 249 U. 
S. 472, 63 L.Ed. 713, afflrmine' South¬ 
ern Pac. Co. v. State, 165 P. 303, 19 
Ariz. 20. 

25. U.S.—Hughes Bros. Timber Co. 
V. State of Minnesota, 47 S.Ct. 170, 
272 U.S. 469, 71 L.Ed. 359. revers¬ 
ing State V. Hughes Bros. Timber 
Co., 203 N.W. 436. 163 Minn. 4, cer¬ 
tiorari granted Hughes Bros. Tim¬ 
ber Co. V. State of Minnesota, 46 S. 
Ct. 22. 269 U.S. 642, 70 L Ed. 402. 
Ill.—Tidewater Pipe Co. v. Board of 
Review of Crawford County, 143 
N.E. 87. 311 III. 375. 

Ind.—Chicago & E. T. Ry. Co. v. Pub¬ 
lic Service Commission of Indiana, 
186 N.E. 330, 205 Ind. 253, certio¬ 
rari denied 54 S.Ct. 123, 290 U.S. 
688, 78 L.Ed. 592. 

Aocessorial service of carrier 
Where a shipper loaded his goods 
into cars in New York and placed 
the cars on his own car floats, which 
were then towed to a railroad ter¬ 
minal in Jersey City, where the des¬ 
tination was declared and bills of 
lading issued, and the shipper could 
have employed any tugboats he 
chose to tow his floats, but did in 
fact employ the boats belonging to 
the railroad company over whose 
road the cars were subsequently 
transported, the towage was not a 
part of the interstate carriage but 
was accessorial service.—Pennsylva¬ 
nia R. Co. V. M. McGirr’s Sons Co., 
C.C.A.N.Y., 287 F. 334, certiorari de¬ 
nied M. McGirr's Sons Co. v. Penn¬ 
sylvania R. Co.. 43 S.Ct. 520, 262 U. 
S. 743, 67 L.Ed. 1210. 

a0b U.S.-—Helsler v. Thomas Col¬ 
liery Co.. 43 S.Ct. 83. 260 U.S. 245, 
67 L.Ed. 237, affirming 118 A. 394, 
274 Pa. 448—Crescent Cotton Oil 
Co. V. State of Mississippi, 42 S.Ct. 
41, 267 U.S. 129. 66 L.Ed. 166. af¬ 


firming Crescent Cotton Oil Co. v. 
State, 83 So. 680—Philadelphia & 
R. Ry. Co. V. Hancock. 40 S.Ct. 612, 
253 U.S. 284, 64 L.Ed. 907. revers¬ 
ing Hancock v. Philadelphia & R. 
Ry. Co.. 107 A. 736, 264 Pa. 220-— 
Wolk V. U. S., C.C.A.Mlnn.. 94 F.2d 
310, certiorari denied 58 S.Ct. 763 
—U. S. V. Picou, C.C.A.Ala., 71 F. 
2d 864—Morrison Mill Co. v. Hart¬ 
ford Fire Ins. Co. of Hartford, 
Conn., D.aWash., 32 F.2d 271, af¬ 
firmed, C.C.A.. 35 F.2d 862—Chand¬ 
ler V. Pennsylvania R. Co., D.C.Va., 
9 F.2d 703. affirmed, C.C.A., 11 F.2d 
39 — Fox Film Corporation v. 
Trumbull, D.C.Conn., 7 F.2d 715— 
Polk Co. V. Glover, D.C.Fla., 22 F 
Supp. 676—R. J. Reynolds Tobacco 
Co. V. Robertson, D.C.N.C., 22 F. 
Supp. 187, affirmed, C.C.A., 94 F 2d 
167, certiorari denied 58 S.Ct. 944, 
304 U.S. 663. 82 L.Ed. IS.'IO—Mc- 
Fadden v. Alabama Great Southern 

R. Co., Pa.. 241 F. 562, 154 C.C.A. 
338, affirming. D.C., Alabama Great 
Southern R. Co. v. George H. Mc- 
Fadden & Bros.. 232 F. 1000. 

Ala.—Gus Mayer Co. v. Louisville & 
N. R. Co., 163 So. 249, 228 Ala. 
290. 

Ga,—Davis v. Phillips, 109 S.B. 924, 
27 Ga.App. 814. 

Ill.—Farmers' Grain Co. of Dorans 
v. Illinois Cent. R. Co., 201 Ill.App. 
261. 

Minn.—Becher-Bartlotl-Lockerby Co. 

V. Northern Pac. Ry. Co., 197 N. 

W. 103, 158 Minn. 77. 

Miss.—Chassanoil v. (''ity of Green¬ 
wood. 148 So. 781. 166 Miss. 848, 
affirmed 64 S.Ct. 541, 291 U.S. 684, 
78 L.Ed. 1004, rehearing denied 64 

S. Ct. 627, 292 U.S. 601, 78 L.Ed. 
1464. 

Mo.—State ex rel. Chicago, M. & St. 
P. Ry. Co. V. Public Service Com¬ 
mission of MiH.MOuri, 189 S.W. 377, 
269 Mo. 63—Collier v. Wabash R. 
Co., App., 190 S.W. 969. 

Pa.—Crow V. Ursina &, N. F. Ry. Co., 
64 Pa.Super. 563. 

12 C.J. p 25 note 67. 

Aetnal oommeacemsat of Joanear 
Point of time at which commodity 
enters into interstate commerce and 
ceases to be subject to state wherein 
it is produced is when commodity ac¬ 
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tually commences its Journey from 
one state to another.—^Agricultural 
Prorate Commission v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 66 P.2d 496, 6 Cal.2d 650. 
Dslivsry to swltchiag lias 

A shipment which had been loaded 
into a car consigned to another state 
and was on the tracks of a belt line, 
which performed only switching 
services in delivering the car to the 
carrier which was to haul it to des¬ 
tination. was already in interstate 
shipment, within Act Feb. 13. 1913, 
relating to larceny of goods in inter¬ 
state commerce.—Sharp v. U. S., C.C. 
A.La., 280 F. 86, certiorari denied 
Kokenor v. IT. S., 43 S.Ct. 92, 260 U. 
S. 730, 67 L.Ed. 485. 

27. Ohio.—Ann Arbor R. Co. v. Rail¬ 
road Commission of Ohio, 8 Ohio 
N.P.,N.S., 233, affirmed 12 Ohio Cir. 
Ct.,N.S., 317, 21 Ohio Cir.Dec. 337. 

28. U.S.—Pennsylvania R. Co. v. 
Public Utilities Commission of 
Ohio, Ohio, 66 S.Ct. 687, 298 U.S. 
170, 80 L.Ed. 1130. 

29. U.S.—Pennsylvania R. Co. v. 
Public Utilities Commission of 
Oluo, supra—Hughes Bros. Timber 
Co. V. State of Minnesota, 47 S.Ct. 
170, 272 U.S. 469, 71 L.EJ. 359, re¬ 
versing State V. Hughes Bros. Tim¬ 
ber Co., 203 N.W. 486. 163 Minn. 4, 
certiorari granted Hughes Bros. 
Timber Co. v. State of Minnesota. 
46 S.Ct. 22, 269 U.S. 642, 70 L.Ed. 
4 02—Champlain Realty Co. v. 
Town of Brattleboro, 43 S.Ct. 146, 
260 U.S. 366, 67 L.Ed. 309, 25 A.L. 
R. 1196. 

30. U.S.—Pennsylvania R. Co. v. 
Public Utilities Commission of 
Ohio. Ohio, 66 S.Ct. 687. 298 U.S. 
170, 80 L.Ed. 1130. 

Oarrlors subject to act 
With certain exceptions, carriers, 
although common, are unaffected by 
Interstate Commerce Act unless they 
are carriers wholly by railroad or, if 
partly by railroad and partly by wa¬ 
ter, are operating under a common 
control, management, or arrangement 
for continuous carriage or shipment. 
—Pennsylvania R. Co. v. Public Util¬ 
ities Commission of Ohio, supra. 
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transportation within the state, the shipment is in¬ 
tra-state, and not interstate commerce within the 
statute. 

When once acquired, the impress of interstate 
commerce is not removed until the completion of 
the service by the last movement,32 or at least until 
the shipment reaches the point where the parties 
originally intended that the movement should finally 


end,23 and this is generally held to include the 
switching of cars and delivery to the consignee at 
the terminal point,3^ and unloading,33 unless the 
unloaded car be used for indefinite storage or as a 
distributing point for local sales.®® Every part or 
link of a continuous passage from a point in one 
state to a point in another state is a transaction of 
interstate commerce,®*^ even though a particular 


31. U.S.—Pennsylvania R. Co. v. Pub¬ 
lic Utilities Commission of Ohio, 
supra—Chicago, M., St. P. & P. R. 
Co. V. Campbell River Mills Co., C. 
C.A.Wash., 53 F.2d 69, affirming, D. 
C.. Campbell River Mills Co. v. 
Chicago, M., St. P. & P. R. Co., 42 F. 
2d 776, and certiorari denied Chi¬ 
cago, M., St. P. & P. R. Co. V. 
Campbell River Mills Co.. 62 S.Ct. 
310, 286 U.S. 636. 76 L.Ed. 930-— 
Campbell River Mills Co. v. Chi¬ 
cago, M.. St. P. & P. R. Co., D.C. 
Wash., 42 F.2d 776, affirmed. C.C.A.. 
Chicago. M., St. P. & P. R. Co. v. 
Campbell River Mills Co.. 63 F.2d 
69, certiorari denied 52 S.Ct. 310, 
286 U.S. 636, 76 L.Ed. 930. 

32. Cal.—Meyers v. Railroad Com¬ 
mission. 23 P.2d 26. 218 Cal. 316. 

Idaho.—Cole V. Northern T’ac. Ry. 

Co., 252 P. 406. 43 Idaho 482. 

Ill.—Douglas Co. V. Southern Ry., 
216 lll.App. 148. 

Ky.—Louisville & N. R. Co. v. Mea¬ 
dors’ Adm’r. 197 S.W. 440, 176 Ky. 
766. 

12 C.J. p 26 note 68. 

Change in method of transporta¬ 
tion by floating to carriage on vessel 
does not affect continuity of inter¬ 
state passage actually intended by 
parties.—Hughes Bros. Timber Co. 
V. State of Minnesota, 47 S.Ct. 170, 
272 U.S. 469, 71 L.Ed. 369, reversing 
State V. Hughes Bro.s. Timber Co., 
203 N.W. 436. 163 Minn. 4, certiorari 
granted Hughes Bros. Timber Co. v. 
State of Minnesota, 46 S.Ct. 22, 269 
U.S. 642. 70 L.Ed. 402. 

Sollvery of fuel oil 

Where fuel oil was delivered in 
barges from New Jersey refinery di¬ 
rectly, to ships of French corporation 
immediately upon docking at piers in 
New York City, the interstate or 
foreign commerce was uninterrupted. 
—Compagnie Generale Tran.satlan- 
tique V. McC.oldrick, 4 N.Y.S.2d 661, 
264 App.Div. 237. 

33b U.S.—Binderup v. Path6 Exch., 
Neb.. 44 set. 96. 263 U.S. 291, 68 
L.Ed. 308, reversing, C.C.A., 280 F. 
301, in which certiorari is denied 
43 S.Ct. 88, 260 U.S. 725, 67 L.Ed. 
483—Levi V. U. S., C.C.A.Ala.. 71 
F.2d 363—Mlssourl-Kansas-Texas 

R. Co. V. Northern Oklahoma Rys., 
C.C.A.Okl., 26 F.2d 689, certiorari 
denied Northern Oklahoma Rys. v. 
Missouri-Kansas-Texas R. Co., 49 
act. 13, 278 U.S. 610, 78 L.Ed. 536. 


Distribution to enstomors 

Interstate character of goods ship¬ 
ped from North Carolina to fill or¬ 
ders terminated when goods were de¬ 
livered to cu.stomers in city in South 
Carolina, and not when goods reach¬ 
ed point in South Carolina where 
seller’s agent opened large contain¬ 
ers. in which were inclosed individual 
packages of goods which agent re¬ 
moved and delivered unopened to 
customers by delivery car—Jewel 
Tea Co. v. City of Camden, 172 S.E. 
307, 171 S.C. 353. 

34. Idaho.—Cole v. Northern Pac. 

Ry. Co.. 252 P. 406, 43 Idaho 482. 

Ill.—Pipal V. Grand Trunk Western 
Ry. Co., 173 N.E. 372, 341 Ill. 320, 
certiorari denied Grand Trunk 
Western Ry. (^>. v. Pipal, 51 S.Ct. 
486. 283 U.S. 838, 75 L.Ed. 1449. 
Okl.—Brandon v. State, 167 P. 212. 

66 Okl. 69. 

12 C.J. p 25 note 69. 

Placing on side track 

(1) The placing by a terminal 
company of a car containing an in¬ 
terstate shipment, under an order bill 
of lading, on Its side track to the 
warehouse of the consignee, but 
without surrendering po.sseHsion to 
the consignee, was not a delivery 
which took the shipment out of in¬ 
terstate commerce.—Boyd v. U. S., 
C.C.A.S.C., 275 F. 16. 

(2) So the placing car of lies, 
shipped from another state, on fre¬ 
quently used industrial switch for 
two days before unloading did not 
terminate interstate character of 
shipment, as regards injuries to em¬ 
ployee while unloading lies.—Jonas 
V. Missouri Pac. R. Co., Mo.App., 48 
S.W.2d 123, certiorari denied Mis¬ 
souri Pac. R. Co. V. Jonas. 53 S.Ct. 
13. 287 U.S. 610, 77 L.Ed. 630. 

Vnremoved oonBlgnmmt 

The interstate transportation of 
goods did not end with the placing of 
the goods on pier for delivery to con¬ 
signee, where consignee had not tak¬ 
en possession or paid freight charg¬ 
es, and the forty-eight-hour period 
given him in which to remove con¬ 
signment had not expired.—O’Brien 
V. Pennsylvania R. Co., 176 N.Y.S. 
390, 187 App.Div. 839. 

Oonstruotlva daUvaxp 
Intoxicating liquors consigned to 
shipper with directions to notify an¬ 
other are subject to state laws where 
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retained by carrier for an unreason¬ 
able time, a constructive delivery be¬ 
ing presumed.—Charleston & W. C. 
Ry. Co. V. Gosnell, 90 S.E. 264, 106 
S.C. 84, L.R.A.1917B 215. 

36. U.S.—Texas Co. v. Brown, Ga., 
42 S.Ct. 375, 258 U.S. 466, 66 L.Ed. 
721, affirming, D.C., 266 F. 577. 

Ill.—Pipal V. Grand Trunk Western 
Ry. Co.. 173 N.E. 372, 341 Ill. 320, 
certiorari denied Grand Trunk 
Western Ry. Co. v. Pipal, 61 S.Ct. 
486. 283 U.S. 838. 75 L.Ed. 1449. 
N.Y.—Chalmers v. New York Cent. 
R. Co., 161 N.Y.S. 577, 176 App.Div. 
239. 

Tenn.—Illinois Central R. Co. v. City 
of Memphis, 110 S.W.2d 362, 863, 
citing Corpus Juris. 

Whers carrier is oonsigaes 

Rule that Interstate transportation 
is not ended until shipment has been 
delivered to (‘onsignec and unloaded 
is not altered by fact carrier is con¬ 
signee.—Jonas V. Missouri Pac. R, 
Co., Mo.App., 48 S.W.2d 123, certio¬ 
rari denied Missouri I»ac. R. Co. v. 
Jonas, 53 S.Ct. 13, 287 U.S. 610, 77 L. 
Ed. 530. 

36. U.S.—Texas Co. v. Browy, Ga., 
42 S.Ct. 375, 258 U.S. 466, 66 L.Ed. 
721, affirming, D.C., 266 F. 677. 

Mo.—Jonas v. Mis.souri Pac. R. Co., 
App., 48 S.W.2d 123, certiorari de¬ 
nied Mis.souri Pac. R. Co. v. Jonas. 
53 S.Ct. 13, 287 U.S. 610, 77 L.Ed. 
530. 

37. U.S.—Philadelphia & R. Ry. Co. 
v. Hancock, 40 S.Ct. 612, 253 U.S. 
284, 64 L Ed. 907, reversing Han¬ 
cock V. Philadelphia & R. Ry. Co.. 
107 A. 735, 264 Pa. 220—Bush V. 
Bremner, C.C.A.Minn., 36 F.2d 189, 
affirming, D.C., 29 F.2d 844—Morri¬ 
son Mill Co. V. Hartford Fire Ins. 
Co. of Hartford, Conn., D.C.Wash.. 
32 F.2d 271, affirmed, C.C.A., 85 F. 
2d 862. 

Ark.—Robertson v. State, 197 S.W. 
31. 130 Ark. 168. 

Cal.—Meyers v. Railroad Commis¬ 
sion, 23 P.2d 26, 218 Cal. 316. 

Kan. — Easdale v. Atchison. T. & S. F. 

Ry. Co., 164 P. 164. 100 Kan. 305. 
Mass.—Commonwealth v. New Eng¬ 
land Transp. Co., 186 N.E. 23, 282 
Mass. 429—Morrison v. Commercial 
Towboat Co.. 116 N.E. 499, 227 
Mass. 237. 

Mo.—Reynolds v. St. Louis S. W. 
Ry. Co., 190 S.W. 423, 195 Mo.App. 
215. 
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part of the carriage is entirely within the limits of 
one state,38 and although the carriers are separate 
and independent with no traffic arrangement 
and, upon a shipment to or from a foreign country, 
the Interstate Commerce Act applies to the carriage 
in this country although that part of it is within 
the limits of a single statc.^® So a shipment from 
a point in one state to a point in another state is 
interstate in character, although the initial carrier 
only obligated itself to transport wholly in the first 
statc.^^ Practical considerations control, however, 
and where the intra-state operation is in effect of 
local interest the court will hold that operation to 


constitute intra-state commerce.^ 3 

An interstate shipment is not divested of its in¬ 
terstate character or subjected to the control of the 
local authorities by a temporary break in the trans¬ 
portation at an intermediate point caused by mat¬ 
ters beyond the control of the consignee,^ 3 oj- to 
serve some necessity or convenience of further 
transportation and the mere power of the owner 
to divert a shipment already started docs not take 
it out of interstate commerce if the journey has be¬ 
gun in good faith and temporary interruption of 
the passage is reasonable and in furtherance of the 

intended transportation.'^3 ^ shijiment is divested 


N.Y.—Liibertuoci v. New York Cent. 
R. Co., 169 N.R. 132. 252 N.Y. 1K2. 
affirming 234 N.Y.S. 832, 226 App. 
Dm/. 829. 

12 C.J. p 25 note 70. 

Preconceived Intention 

‘'If that which Is done is in per¬ 
formance of a pre-conccived and pre- 
announced intention to move prop¬ 
erty to the selected dcslinution.s, the 
essential continuity nr unity of 
transportation will not be destroyed 
by a multiplication of carriers and 
contracts, by changes in form or 
mode of transportation, by a re¬ 
billing or a reshipping, or by any 
cessation of movement incidental 
to a mere change in form or mode 
of transportation." — Duokingham 
Transp. Co. of Colorado v. Rlack 
Hills Transp. Co.. S.D., 281 N.W. 94. 
96. 

38. U.S.—Pennsylvania R. Co. v. 
1‘ubllc Utilities Commission of 
Ohio, Ohio, 66 S.Ct. 687, 298 U.S. 
170, SO D.Rd. 1130—Philadelphia & 
R Ry. Co. v. Hancock. 40 S.Ct. 512, 
253 U.S. 284. 64 L.Kd. 907. revers¬ 
ing Hancock v. Philadelphia & R. 
Ry. Co., 107 A. 736, 264 Pa. 220— 
Morrison Mill (''o. v. Hartford Fire 
Ins. Co. of Hartford, Conn., D.C. 
Wash.. 32 F.2d 271, affirmed, C.C.A., 
35 F.2d 862. 

Ark.— Robertson v. State, 197 S.W. 
31, 130 Ark. 158. 

Cal.—Meyers v. Railroad Commis¬ 
sion. 23 P.2d 26. 218 Cal. 316. 

D.C.—Washington, B. & A. Rlectric 
R. Co. V. Waller. 289 F. 698. 53 
App.D.C. 200, 30 A.L.R. 50. 

Ill.—Alton Iron & Metal Co. v. Wa¬ 
bash Ry. Co., 159 N.E. 802, 328 Ill. 
353, reversing 235 Ill.App. 161. 
Kan.—Easdale v. Atehison, T. & S. 
P. Ry. Co., 164 P. 164, 100 Kan. 
305. 

Mass.—Commonwealth v. New Eng¬ 
land Transp. Co., 185 N.E. 23, 282 
Mass. 429—Morrison v. Commercial 
Towboat Co., 116 N.E. 499, 227 
Mass. 237. 

Mo.—Reynolds v. St. Louis S. W. Ry. 

Co.. 190 S.W. 423. 195 Mo.App. 216. 
N.Y.—Libertucci v. New York Cent. 


R. Co.. 169 N.E. 132, 252 N.Y. 182, 
affirming 234 N.Y.S. 882, 226 App. 
Div. 829. 

S.D.—Buckingham Transp. Co. of 
Colorado v. Black Hills Transp. 
Co.. 281 N.W. 94. 

Tex.—Nast v. San Antonio IT. & C. 
Ry. Co., Com.App., 261 S.W. 1011, 
reversing San Antonio, U. & G. Ry. 
Co. V. Nast. Civ.App., 240 S.AV. 596. 
12 C.J. p 26 note 71. 

Passenger riding on free pass pro¬ 
cured with others for purpose of con¬ 
tinuous interstate journey was inter¬ 
state passenger although at time of 
injury he was riding on pass issuc^d 
for transportation between intra¬ 
state points.—Bush V. Bremner, C. 
C.A.MInn.. 36 F.2d 189, affirming, D. 
C., 29 F.2d 844. 

39« U.S.—Morrison Mill Co v. Hart¬ 
ford Fire Ins. Co. of Hartford. 
Conn., lUWVash., 32 F.2d 271, af¬ 
firmed, C.C.A., 35 F.2d 862. 

12 C.J. p 25 note 72. 

40. U.S.—Penn.sylvania R. Co. v. 
Public ITtilities Commission of 
Ohio, Ohio. 56 S.Ct. 687, 298 U.S. 
170, 80 L.Ed. 1130. 

41. Tex.—Galveston, etc*., R. Co. v. 
Carmack, Civ.App., 176 S.W. 158. 

42. N.Y.—Borelll v. International 
Ry. Co.. 147 N.E. 356. 240 N.Y. 54. 
reversing 203 N.Y.S. 701, 208 App. 
Div. 514, certiorari denied 46 S.Ct. 
19, 269 U.S. 557, 70 I-.Ed. 410. 

43. N.J.—Zaft V. Milton, 126 A. 29, 
96 N.J.Bq. 576. 

Temporary storage 

The fact that quantities of oil 
transported from one state to an¬ 
other through pipe lines accumulate 
temporarily en route in collecting 
tanks which are part of the pipe line 
system does not alter the interstate 
character of the transportation.— 
West Virginia Pipe Line Co. v. State, 
120 S.E. 759. 96 W.Va. 285. 

44. Ohio.—United Mills Co., Inc., v. 
Tax Commission of Ohio, 5 N.E.2d 
940, 54 Ohio App. 1. 

Pa.—Dunkell v. Pennsylvania R. Co., 
163 A. 70, 106 Pa.Super. 856, cer- 
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tlorari denied 53 S Ct. 627, 289 U. 
S. 727, 77 L.Ed. 1476. 

Oonsolidatiag shipments 

Corporation which engaged in 
business of acting as agent for out- 
of-state buyers in consolidating and 
arranging for transportation of pack¬ 
ages which are already on interstate 
journey held engaged in ‘‘interstate 
commerce" and amenable to orders 
of National Labor Relations Board, 
notwithstanding there was a transi¬ 
tory stop in the interstate journey, 
during which corporation consolidat¬ 
ed and arranged for transportation 
of packages so as to obtain bulk 
rates.—National Labor Relations 

Board v. National “New York i^teking 
& Shipping Co., C.C.A., 86 P.2d 98. 
Grain 

Bills of lading for interstate ship¬ 
ment of grain through a city, with 
right of removal there for storing, 
inspecting, weighing, grading, or 
mixing, and changing the ownership, 
consignee, or d(‘Hlination, and then 
continuing the shipment under the 
.same contract and at a through rate, 
do not take the grain out of inter¬ 
state commerce, so as to deprive 
f'ongress of the power to regulate It. 
even though the grain be stored in 
warehouses and mixed with other 
gram, so that the owner In continu¬ 
ing the shipment does not receive the 
.same grain.—Board of Trade of City 
of Chicago v. Olsen, Ill., 43 S.CI. 
470. 262 II.S. 1, 67 L.Ed. 839. 

45. U.S.—State of Minnesota v. Bla- 
sius, 54 S.Ct. 34. 290 U.S. 1. 78 L. 
Ed. 131, reversing Stale v. Blasiu.s, 
245 N.W. 612. 187 Minn. 420, cer¬ 
tiorari granted State of Minnesota 
V. Blasius. 53 S (’!. 650. 289 U.S 
717, 77 L.Ed. 1470—Hughes Bros. 
Timber Co. v. Stale of Minnesota, 
47 S.Ct. 170, 272 U.S. 469, 71 L.Ed. 
359, reversing State v. Hughes 
Bros. Timber Co., 203 N.W. 436, 163 
Minn. 4, certiorari granted Hughes 
Bros. Timber Co. v. State of Minne¬ 
sota, 46 S.Ct. 22, 269 U.S. 542, 70 L. 
Ed. 402. 

Mere rebilliag or reshlpmeat 

Where commodities are in fact 
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of its interstate character, however, where the 
transit was broken by the owner for his own pur- 
])Oscs or convenience disassociated from interstate 
commerce as such,^® as where the goods were re¬ 
moved en route to be placed in storage to meet the 
convenience of their owners.^*^ Applying these 
rules, where goods destined for a point outside the 
state are temporarily detained at a point within the 
state, such detention does not so interrupt the trans¬ 
it as to make the transportation of such goods local 
and not interstate commerce,^® and this is true 
where the ultimate destination intended is indefi¬ 


nite, provided it is in another state or foreign coun¬ 
try.^® So a temporary break in the transit in the 
state of the destination of the goods does not make 
the transportation in such state intra-state com¬ 
merce,®® and the fact that a business agent of the 
shipper supervises a transhipment and rebilling of 
the commodity at that point docs not make the final 
movement an intra-state one.®^ The cause and 
purpose of the delay are the factors by which it 
may be determined whether the reshipment is or 
is not a continuation of the original interstate 
movement ;®2 and the circumstances in some cases 


destined from one state to another, 
a mere rebillingr or reshlpment In an 
intermediate state does not of Itself 
break continuity of movement, as re- 
irards Interstate nature of the ship¬ 
ment.—Commonwealth v. One Dodi^e 
Motortruck. 191 A. 690, 326 Pa. 120. 
affirming 187 A. 461, 123 Pa.Siiper. 
311. which reversed 26 Pa.Dist. & Co. 
284, 83 Pa.L.J. 652. 

4». Ohio.—United Mills Co. v. Tax 
Commission of Ohio. 6 N.E.2d 940, 
54 Ohio App. 1. 

d/7. N.J.—Zaft V. Milton, 126 A. 29. 
96 N.J.Eq. 676. 

48k U.S.—Hughes Bros. Timber Co. 
V. State of Minnesota, 47 S.Ct. 170, 
272 IT.S. 469, 71 L.Ed. 359, revers¬ 
ing State V. Hughes Bros. Timber 
Co., 203 N.W. 436, ]63 Minn. 4, cer¬ 
tiorari granted Hughes Bros. Tim¬ 
ber Co. V. State of Minnesota, 46 
S.Ct. 22, 269 U.S. 642, 70 L.Ed. 402 
—Eureka I’lpe Line Co. v. Hal- 
lanan, 42 S.Ct. 101, 267 U.S. 266. 66 
L.Ed. 227. reversing 105 S.E. 506, 
87 W.Va. 396—Slate of Texas v. 
Anderson, Clayton & Co., C.C.A. 
Tex., 92 F.2d 104, certiorari denied 
68 S.Ct. 266—U. S. v. Picou, C.C.A. 
Ala., 71 P.2d 854—Hohenberg v. 
Louisville & N. R. Co.. C.C.A.Ala., 
46 F.2d 962. certiorari denied 62 S. 
Ct. 6, 284 U.S. 617, 76 L.Ed. 627— 
Baltimore & O. R. Co. v. U. S., D. 
C.N.Y., 16 F.Supp. 674. 

Ind.—^Wabash Ry. Co. v. Whitcomb, 
164 N.E. 885, 94 Ind.App. 190, cer¬ 
tiorari denied 62 S.Ct. 896, 285 U. 
S. 546. 76 L.Ed. 937. 

12 C.J. p 26 note 74. 

Stop for oomprosalng cotton 
U.S.—Anderson, Clayton & Co. v. 
Wichita Valley Ry. Co.. D.C.Tex., 
15 F.Supp. 476—McFadden v. Ala¬ 
bama Groat Southern R. Co., Pa., 
241 F. 662. 164 C.C.A. 338, alHrming, 
U.C.. Alabama Great Southern R. 
Co. V. George H. McFadden & Bros., 
232 F. IQOO. 

Okl.—Chicago, R. I. St P. Ry. Co. v. 
Hessenilow, 170 P. 1161, 69 Okl. 
186. 

49. Ill.—Douglas Co. v. Southern 
Ry.. 216 Ill.App. 148. 

12 C.J. p 26 note 76. 


Sa U.S.—U. S. V. Erie R. Co.. N.J.. 
50 S.Ct. 61, 280 U.S. 98, 74 L.Ed. 
187, reversing, D.C.. Erie R. Co. v. 
U. S.. 32 P.2d 613—Baltimore & O. 
S. W. R. Co. V. Settle. Ohio. 43 S. 
Ct. 28. 260 U.S. 166, 67 L.Ed. 189, 
affirming, C.C.A., 272 F. 676—West¬ 
ern Oil Refining Co. v. Lipscomb, 
Tenn., 37 S.Ct. 623. 244 U.S. 346, 61 
L.Ed. 1181—Marshall Mfg. Co. v. 
Texas & P. Ry. Co., C.C.A.Tex., 29 
F.2d 660—Baltimore & O. R. Co. v. 
IJ. S.. D.C.N.Y., 16 F.Supp. 674. 

Fla.—State ex rel. Burr v. Atlantic 
Coast Line R. Co., 109 So. 656, 92 
Fla. 61. certiorari denied Atlantic 
Coast Line R. Co. v. State of Flor¬ 
ida ex rel. Burr. 47 S.Ct. 240, 273 
U.S. 730, 71 L.Ed. 862. revoked 47 
S.Ct. 476, 273 U.S. 691, 71 L.Ed. 842, 
certiorari granted 47 S.Ct. 476, 273 
U.S. 691, 71 L.Bd. 842, certiorari 
dismissed 48 S.Ct. 141, 276 U.S. 577, 
72 L.Ed. 435—State v. Seaboard 
Air Line Ry. Co., 109 So. 656, 92 
Fla. 61, certiorari denied Seaboard 
Air Line Ry. Co. v. State of Florida 
ex rel. Burr, 47 S.Ct. 239. 273 U.S. 
729, 71 L.Ed. 862, revoked 47 S.Ct. 
476. 273 U.S. 691, 71 L.Ed. 842, cer¬ 
tiorari granted 47 S.Ct 475, 273 U. 
S. 691, 71 L.Ed. 842, certiorari dis¬ 
missed 48 S.Ct. 141, 275 U.S. 677, 
72 L.Ed. 436. 

Ill.—Pipal V. Grand Trunk Weslern 
Ry. Co., 173 N.E. 372, 341 Ill. 320, 
certiorari denied Grand Trunk 
Western Ry. Co. v. Pipal, 61 S.Ct. 
486, 283 U.S. 838, 76 L.Ed. 1449— 
Douglas Co. V. Southern Ry., 216 
Ill.App. 148—Godby v. Wilson, 203 
Ill.App. 612, error dismissed Wil¬ 
son V. Godby. 39 S.Ct. 135, 248 U. 
S. 596, 63 L.Ed. 438. 

La.—State v. Paramount Publix Cor¬ 
poration. 162 So. 634, 178 La. 818 
—Frank Grocery Co. v. Texas St 
P. Ry. Co.. 145 So. 372, 176 La. 180, 
certiorari denied 63 S.Ct. 688, 289 
U.S. 745, 77 L.Bd. 1491—Schuster’s 
Wholesale Produce Co. v. Texas 
& P. Ry. Co., 146 So. 368, 176 La. 
167, certiorari denied 53 S.Ct. 688, 
289 U.S. 746, 77 L.Ed. 1491. 

Pa.—Blackmore v. Public Service 
Commission, 183 A. 116, 120 Pa. 
Super. 487. 

12 C.J. p 26 note 76. 
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mtlmato destlnatloa IndelUiito 

Where merchandise was shipped 
from Oklahoma to Ft. Worth, Tex., 
transportation to be continued to 
some other point in Texas thereafter 
to be determined, and there was no 
delivery at Ft. Worth, but delivery 
was made at the ultimate destina¬ 
tion Abilene, although the goods re¬ 
mained some time in Ft. Worth and 
were shipped on a new bill of lad¬ 
ing to Abilene, the shipment from Ft. 
Worth to Abilene was an interstate 
shipment.—Gulf, C. & S. F. Ry. Co. 
V. Mathis, Tex. Civ. App.. 194 S.W. 
1135. 

51. Fla.—State v. Seaboard Air Line 
Ry. Co., 109 So. 666, 92 Fla. 61, 
certiorari denied Seaboard Air Lino 
Ry. Co. V. State of Florida ex rel. 
Burr, 47 S.Ct. 239, 273 U.S. 729, 71 
L.Ed. 862, revoked 47 S.Ct. 475, 273 
U.S. 691, 71 L.Ed. 842, certiorari 
granted 47 S.Ct. 476, 273 U.S. 691, 
71 L Ed. 842, certiorari dismissed 
48 S.Ct. 141, 276 U.S. 677, 72 L.Ed. 

435— State ex rel. Burr v. Atlantic 
Coast Lino R. Co., 109 So. 656, 92 
Fla. 61, certiorari denied Atlantic 
Coast Line R. Co. v. State of Flor¬ 
ida ex rel. Burr, 47 S.Ct. 240, 273 
U.S. 730, 71 L.Ed. 862, revoked 47 
S.Ct. 475, 273 U.S. 691, 71 L.Ed. 
842, certiorari granted 47 S.Ct. 475, 
273 U.S. 691, 71 L.Ed. 842, certio¬ 
rari dismissed 48 S.Ct. 141, 276 U. 
S. 677, 72 L.Ed. 486. 

52. Fla.—State v. Seaboard Air Line 
Ry. Co., 109 So. 666, 92 Fla. 61, cer¬ 
tiorari denied Seaboard Air Line 
Ry. Co. V. State of Florida ex rel. 
Burr, 47 S.Ct. 239, 273 U.S. 729, 71 
L.Ed. 862, revoked- 47 S.Ct. 476, 273 
U.S. 691, 71 L.Ed. 842, certiorari 
granted 47 S.Ct. 476, 278 U.S. 691, 
71 L.Ed. 842, certiorari dismissed 
48 S.Ct. 141, 276 U.S. 677, 72 L.Ed. 

436— State ex rel. Burr v. Atlantic 
Coast Line R. Co., 109 So. 666, 92 
Fla. 61, certiorari denied Atlantic 
Coast Line R. Co. v. State of Flor¬ 
ida ex rel. Burr, 47 S.Ct. 240, 273 
U.S. 730. 71 L.Ed. 862, revoked 47 
S.Ct. 476. 273 U.S. 691, 71 L.Ed. 842, 
certiorari granted 47 S.Ct. 476, 273 
U.S. 691, 71 L.Ed. 842, certiorari 
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have been such as to make the carriage in the last state of origin and the goods are thereafter dis- 
or terminal state a separate and independent one, posed of locally, the interstate character of the 
and hence intra-state in character,notwithstand- shipment is lost.^^ Neither through billing, unin- 
ing the goods were not stored,®^ particularly where terrupted movement, continuous possession by the 
the delay was not for the purpose of promoting the carrier, nor unbroken hulk is an essential of a 
safe or convenient transit in continuous interstate through interstate shipment,®^ although they are 
movement.®® Likewise, the circumstances of some common incidents thereof and may be important 
cases have been such as to induce the courts to hold evidence bearing upon the question when the in- 
that a shipment by one carrier between two points tention with which a shipment was made is in is- 
in one state, and by another carrier between a point sue;®® but where the shipper’s intention at all 
in the state and a point in another slate, is, while times was to make the shipment to the ultimate des- 
transported by the first carrier, an intra-state ship- tination these incidents are without legal signifi- 
ment.®® If the shipment comes to rest within the cance as bearing on the character of the traffic.®® 


dinmiflsed 48 S.Ct. 141, 276 U.S. 
577, 72 L.Ed. 435. 

Ohio.—United Mills Co., Inc. v. Tax 
Commission of Ohio, 6 N.E.2d 940, 
54 Ohio App. 1. 

53. U.S.—Atlantic Coast lAne R. Co. 
V. Standard Oil Co. of Kentucky, 
Ky.. 48 S.Ct. 107, 275 U.S. 257. 72 
Li.Ed. 270, affirming? in part revers- 
ini: in part, C.C.A, 16 P.2d 441. 
modifying:. D.C.. Standard Oil Co. 
V. Atlantic Coast Line R. Co.. 13 P. 
2d 633, and certiorari granted 47 S. 
Ct. 476. 273 U.S. 691, 71 L.Ed. 842 
—Southern Pac. Co. v. Van Hoo- 
sear, C.C.A.Cal., 72 P.2d 903—Sea¬ 
board Air Lino Ry. Co. v. Lee, I). 
C.NC., 14 P.2d 439. affirmed 48 S. 
Ct. 211. 276 U.S. 691. 72 L.Ed. 720 
—Standard Oil Co. v. Atlantic 
Coast Line R. Co., D.C.N.C., 6 P.2d 
911, affirmed, C.C.A., Atlantic Coast 
Line R. Co. v. Standard Oil Co. of 
New Jersey, 12 P.2d 541, certiorari 
denied 47 S.Ct. 101. 273 U.S. 712, 71 
L.Ed. 853, and Seaboard Air Line 
R. <^o. V. Standard Oil Co. of New 
Jersey. 47 S.Ct. 102, 273 U.S. 712, 
71 L.Ed. 863. 

Tex.—Panhandle & S. P. Ry. Co. v. 

Talmage, Civ.App., 206 S.W. 862. 

12 C.J. p 26 note 77. 

54. U.S.—Southern Pac. Co. v. Van 
Iloosear, C.C.A.Cal., 72 P.2d 903. 

55. U.S.—Seaboard Air Line Ry. Co. 
V. Lee, D.C.N.C., 14 P.2d 439, af¬ 
firmed 48 S.Ct. 211, 276 U.S. 691, 72 
L.Ed. 720. 

Pla.—State v. Seaboard Air Line Ry. 
Co.. 109 So. 656, 92 Pla. 61, certio¬ 
rari denied Seaboard Air Line Ry. 
Co. V. State of Plorida ex rel. Burr, 
47 S.Ct. 239, 278 U.S. 729, 71 L.Ed. 
862, revoked 47 S.Ct. 475, 273 U.S. 
691, 71 L.Ejd. 842, certiorari granted 
47 S.Ct. 476, 273 U.S. 691, 71 L.Ed. 
842, certiorari dismissed 48 S.Ct. 
141, 276 U.S. 677, 72 L.Ed. 436— 
State ex rel. Burr v. Atlantic Coast 
Line R. Co., 109 So. 656, 92 Fla. 61, 
certiorari denied Atlantic Coast 
Line R. Co. v. State of Florida ex 
rel. Burr. 47 S.Ct. 240. 273 U.S. 730, 
71 L.Ed. 862, revoked 47 S.Ct. 475, 
273 U.S. 691, 71 L.Ed. 842, certio¬ 
rari granted 47 S.Ct. 476, 273 U.S. 


691, 71 L.Ed. 842, certiorari dis¬ 
missed 48 S.Ct. 141. 276 U.S. 577, 
72 L.Ed. 436. 

56. Gn.—Davis v. Phillips, 109 S.E. 
924, 27 Ga.App. 814. 

12 C.J. p 26 note 78. 

Baggage moved on Intra-etate ticket 
Where baggage is moved under an 
intra-state ticket, and where the 
Journey itself is in no sense continu¬ 
ous, nor had ever been so declared 
or Intended, the mere fact that the 
passenger may have intended, after 
remaining several days at the point 
of destination provided by the intra¬ 
state ticket, to extend the journey to 
another point beyond the limits of 
the state, will not render the initial 
transportation interstate in charac¬ 
ter, there being no presumption that 
transportation when commenced is to 
continue beyond the slate limits.— 
Davis V. Phillips, 109 S.E. 924, 27 
Ga.App. 814. 

57. U.S.—State of Texas v. Ander¬ 
son, Clayton & Co., C.C.A.Tex., 92 
P.2d 104, certiorari denied 58 S.Ct. 
265. 

68. U.S.—U. S. V. Erie R. Co.. N.J., 

60 S.Ct. 61, 280 U.S. 98, 74 L.Ed. 
187, reversing, D.C., Brie R. Co. v. 

U. S., 32 F.2d 613—Baltimore & 
O. S. W. R. Co. V. Settle, Ohio, 43 
S.Ct. 28, 260 U.S. 166, 67 L.Ed. 189, 
affirming, C.C.A., Baltimore & O. S. 
W. R. R. V. Settle, 272 P. 676. 

Kan.—Harrington v. Missouri Pac. 

R. Co.. 254 P. 379, 123 Kan. 35. 
Minn.—Becher-Bartlett-Lockerby Co. 

V. Northern Pac. Ry. Co., 197 N.W. 
103, 168 Minn. 77. 

“Continuity of movement is not 
the test in dotermining the character 
of the movement."—Standard Oil Co. 
of Kentucky v. Atlantic Coast Line 
R. Co., D.C.Ky., 13 F.2d 633, 641, 
modified on other ground.s, C.C.A., At¬ 
lantic Coast Line R. Co. v. Standard 
Oil Co. of Kentucky, 16 F.2d 441, cer¬ 
tiorari granted Standard Oil Co. v. 
Atlantic Coast Line R. Co., 47 S.Ct. 
476, 273 U.S. 691. 71 L.Ed. 842, affirm¬ 
ed in part and reversed in part on 
other grounds Atlantic Coast Line 
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R. Co. V. Standard Oil Co., 48 S.Ct. 
107, 275 U.S. 257, 72 L.Ed. 270. 

50. U.S.—Baltimore & O. S. W. R. 
Co. V. Settle, Ohio, 43 S Ct. 28, 260 

U. S. 166, 67 L.Ed. 189, affirming, 

C.C.A., 272 P. 675—IT .S. v. P. 

Koenig Coal Co., D.C Mich., 291 P. 
385. 

Minn.—Becher-Bart 1 ett-Lockerby Co. 

V. Northern Pac. Ry. Co., 197 N.W. 
103, 168 Minn. 77. 

00. U.S.—Baltimore & O. S. W. R 

Co. V. Settle, Ohio. 4 3 S.Ct. 28. 260 

U. S. 166, 67 L.Ed. 189, affirming. C. 
C.A., 272 Jr. 676—Marshall Mfg. Co. 

V. Texas & P. Ry. Co., C.C.A.Tex., 
29 F.2d 660—Chandler v. Pennsyl¬ 
vania R. Co., D.C Va., 9 P.2d 703, 
affirmed, C.C.A., 11 F.2d 39. 

Kan.—Harrington v. Mis.souri Pac. 

R. Co.. 254 P. 379. 123 Kan. 36. 
Minn.—Becher-Bartlett-Loukerby Co. 
v. Northern Pac. Ry. Co., 197 N.W. 
103, 158 Minn. 77. 

Mo.—Reynolds v. St. Louis S. W. 
Ry. Co., 190 SW. 423, 196 Mo.App. 
215. 

Mere possibility of change 

Where an interstate shipper's in¬ 
tention at all times was that cars 
should be .sent to M, and they were 
billed to O, possession taken there, 
and the ears rebilled to M, without 
any intention other than a mere pos¬ 
sibility that the Interstate Journey 
.should end there, the intention as 
carried out determined as matter of 
law the essential nature of the move¬ 
ment, and made the entire move¬ 
ment from the original point to M 
an Interstate shipment—Baltimore 
& O. S. W. R. Co. V. Settle, Ohio, 43 

S. Ct. 28, 260 U.S. 166, 67 L.Ed. 189, 
affirming, C.C.A., Baltimore & O. S. 
W. R. R. V. Settle. 272 P. 675. 

To establish an intra-stats char¬ 
acter in a shipment interstate in its 
inception, there must be actual, good- 
faith delivery of the shipment to the 
consignee and actually a new and in¬ 
dependent shipment by such con¬ 
signee to the ultimate destination, 
while the article is physically pres¬ 
ent and in the possession of such 
consignee, and the existence of an 
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Shipments of goods consigned to a point in an¬ 
other state constitute interstate commerce, not¬ 
withstanding an actual delivery is made before a 
state line is crossed.®^ It has been held, however, 
that a shipment originally destined for a point out¬ 
side the state but diverted, before it crosses the 
state line, to another point within the state, under 
a new contract, is interstate in character from the 
starting point to the point of diversion, and intra¬ 
state thereafter.®^ 

Although a passenger intends to journey to a 
point in another state, he has a right to break the 
continuity of his journey if he so desires, and where 
he pays, or offers to pay, his fare to another point 
within the state, the transaction is an intra-state one 
and is governed by state laws.®^ 


The intent of those engaged in interstate com¬ 
merce largely determines where that commerce 
ends.®^ Commerce ends when the product moved 
comes to rest at its destination.®® Interstate com¬ 
merce ceases when the product has come to rest 
definitely at a given point,®® as when the articles 
carried arrive at their destination and are there 
held for final disposal or use®"^ or when they are 
kept at some intermediate point between the place 
of shipment and ultimate destination for the use 
and benefit of the owner.®® So when the property 
arrives in the state of its destination, and passes 
from the importer to the buyer to be used in intra¬ 
state trade, it ceases to be an article of interstate 
commerce and becomes a part of the general prop- 


onirlnal and continuing; intention so 
to reship in intra-slate commerce for 
the savinK ot expense is not suffi¬ 
cient.—DouRlas Co. V. Southern Ry., 
216 Ill.App. 148. 

6X. Ill.—Shollnbart;er Elevator Co. 
V. Illinois Cent. R. Co., 116 N.E. 
170, 278 111. 333, L.K.A.11)17E 1011. 
12 C.J. p 26 note 80. 

02. Tex.—Quanah, A. & P. Ry. Co. v. 
Collier, (\)m.App.. 215 S.VV^ 838. 

roverslngr. Clv.App., 179 S.W. 96. 
03. Ark—Kansas City Southern R. 
Co. V. Brooks, 105 S.W. 93. 84 Ark. 
233. 

64. TT.S.—Baltimore & O, S. W. R. 
Co. V. Settle. Ohio, 43 S.Ct. 28. 260 
U.S. 166, 67 L.Bd. 189, affirmlnff. C, 
C.A., 272 F. 676—Western Oil Re- 
finint; Co. v. Elpscomb, Tenn., 37 S. 
Ct. 623. 244 TT.S. 346, 61 L Ed. 1181 
—Marshall Mfj;. Co. v. Texas & P. 
Ry. Co., C.C.A.Tex., 29 F.2d 660— 
Atlantic Coast Line R. Co. v. 
Standard Oil Co. of Kentucky, C.C. 
A.Ky., 16 F.2d 441, modifying on 
other grounds. D.C., Standard Oil 
Co. of Kentucky v. Atlantic Coast 
Line R. Co., 13 F.2d 633. certiorari 
granted 47 S.Ct. 475, 273 U.S. 691, 
71 L.Ed. 842, aftlrmed in part and 
reversed in part on other grounds. 
Atlantic Coast Line R Co. v. Stand¬ 
ard Oil Co., 48 S.Ct. 107, 275 U.S. 
267, 72 L.Ed. 270—Chandler v. 

Pennsylvania R. Co., D.C.Va., 9 F. 
2d 703, affirmed, C.C.A., 11 F.2d 39 
—U. S. V. French, D.C.Mich., 10 F. 
Supp. 674. 

Colo.—People v. Home Oil & Supply 
Co.. 34 P.2d 67, 95 Colo. 143. 

Tex.—Gulf, C. & S. F. Ry. Co. v. 
Mathis. Clv.App., 194 S.W. 1135. 

66. U.S.—U. S. V. Riggen, D.C.Towa. 

10 F.Supp. 300, appeal dismissed. C. 
C.A.. 79 F.2d 1016. 

6A Pa.—Blackmore v. Public Serv¬ 
ice Commission, 183 A. 116, 120 Pa. 
Super. 437. 

Va.—T. S. Southgate & Co. v. Com¬ 


monwealth. 189 S.E. 166, 167 Va. 
302. 

67. U.S.— IT. S. v. McGuire. C C.A.N. 

y., 64 F.2d 485, certiorari denied 
McGuire V. U. S., 64 S.Ct. 63, 290 
U.S. 645, 78 L.Rd. 660. and Mann v. 
IT. S.. 54 set. 70. 290 U.S 645, 78 
L.Ed. 560—Boynton v. Fox W(*st 
Coast Theatres Corporation, (T.C.A. 
Kan., 60 F.2d 851—Fox Film (Cor¬ 
poration v. Trumbull, D C.Conn , 7 
F.2d 715— IT. S. V. Rogles. D.C.Mo., 
9 F.Supp. 857. 

Colo.—People v. Home Oil & Supply 
Co., 34 P.2d 67, 95 Colo. 143 
Idaho.—Wrought Iron Range (^o. v. 

Rich, 184 P. 627. 32 Idaho 453. 

111.—See People v. Fourteen Cases of 
Eggs, 198 Ill.App. 324—l»eople v. 
Fifty Cases of Eggs, 198 Ill.App. 
3-19. 

Storage 

(1) Where goods are shipped from 
one state into another and there 
placed in storage to be subsequently 
distributed, interstate character of 
goods ends.—T. S. Southgate & Co. 
V. Commonwealth, 189 S.E. 166, 167 
Va. 302. 

(2) So where a shipment was stor¬ 
ed in carrier's warehouse at destina¬ 
tion, because of disputes between 
buyer and seller, its character as 
.shipment in interstate commerce 
ceased, and a state statute regulating 
warehouses was applicable thereto 
without Interfering with lnter.state 
commerce.—Rudin v. King-Richard- 
son Co.. 143 N.E. 198, 311 III. 613. 

(3) Tobacco shipped from Alabama 
into Louisiana and held at carrier’s 
warehouse subject to owner’s pleas¬ 
ure was not in interstate commerce, 
as respects validity of seizure of to¬ 
bacco for nonpayment of tobacco 
taxes.—Supervisor of Public Ac¬ 
counts of Louisiana v. Twelve Cases 
of Smoking Tobacco, La.App., 172 So. 
364. 

(4) Grain stored in hope of higher 
prices is not in transit, as respects 
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interstate commerce.—Carey v. New 
York Cent. R. Co, 165 N.E. 806, 250 
N.Y. 345, reversing 231 N.Y.S. 376, 
226 App.Div. 722. 

(6) Gasoline, on being unloaded 
and stored, ceases to be subject of 
transportation in interstate com¬ 
merce, and loses its immunity as 
such from state taxation. 

Neb.—Burke v. Bass, 242 N.W. 606, 
123 Neb. 297. 

Tenn.—Spur Distributing Co. v. 
^indsey, 62 S.W.2d 63, 166 Tenn. 
424, appeal dismissed 64 S.Ct. 81, 
290 U.S. 688, 78 L.Ed. 619. 

(6) It follows that distribution of 
gasoline from oil companies’ local 
storage tanks to consumers in tank 
trucks at tank car prices is “intra¬ 
state commerce.’’—Lipson v. Socony 
Vacuum (Corporation, C C.A.Mass., 87 
F.2d 365. certiorari granted 67 S.Ct. 
612, 300 U.S. 651, 81 L.Bd. 862, cer¬ 
tiorari dismissed 57 S.Ct. 788, 301 
U.S. 711, 81 L.Bd. 1364—Lipson v. 
Standard Oil Co. of New York, 87 
F.2d 265, C.C. A.Mass., certiorari 
granted 67 S.Ct. 612, 300 U.S. 651, 81 
L.Ed. 862, certiorari dismissed 57 
S.Ct. 788, 301 U.S. 711, 81 L.Ed. 1364. 
Bellvory of oil for blending 

Under the evidence, interstate 
movement of gasoline conducted 
through pipes ceased when gasoline 
was delivered to consignee at ter¬ 
minal within state prior to blending 
operation, and that blending and 
storage of finished product constitut¬ 
ed transaction of intrastate business 
within statute providing that every 
foreign corporation engaged in busi¬ 
ness in state shall pay an annual 
franchise tax to state.—State v. 
Phillips Pipe Line Co., Mo., 97 S.W. 
2d 109. 

SB, Ala.—Theatrical Club v. State, 
74 So. 969. 199 Ala. 562. 

Ga.—Maner v. State, 187 S.E. 692, 54 
Ga.App. 282—Davis v. Southern 
Ry. Co., 185 S.E. 606, 63 Ga.App. 
286. 
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erty of the state and amenable to its laws.®® 

Change in character of article. The movement of 
one article cannot be pieced upon that of a wholly 
different oneJO and a break in the transit to permit 
the creation of an article of commerce, as distinct 
from the packing, bailing, etc. of an existing one, 
constitutes a terminus of the transportation,*^^ even 
though the change in the form of the articles orig¬ 
inally shipped may incidentally and to some extent 
put the goods in more convenient form for further 
transportation.^® 


Reshipment by consignee. The fact that commod¬ 
ities received on interstate shipments are reshipped 
by the consignees to other points of destination does 
not necessarily establish a continuity of move¬ 
ment,'^® or prevent the reshipment to a point within 
the same state from having an independent and in¬ 
tra-state character,*^^ even though it be in the same 
cars,*^® and the same principle applies where the ini¬ 
tial shipment was intra-state and the subsequent 
shipment interstate.*^® So a shipment delivered to 
the consignee within the state of its origin consti- 


69. U.S.—Pacific States Box Bas¬ 
ket Co. V. Gehlar, D.C.Or., 9 F. 
Supp. 341, affirmed Pacific States 
Box & Basket Co. v. White, 56 S. 
Ct. 169, 296 U.S. 176, 80 L.Ed. 138, 
101 A.L.R. 853. 

70. U.S.—Baltimore & O. R. Co. v. 
IT. S.. D.C.N.y., 15 F.Supp. 674. 

Ohio.—United Mills Co., Inc. v. Tax 
Commission of Ohio, 6 N.K.2d 940, 
54 Ohio App. 1. 

71. U.S.—Arkadelphia Milling Co. v. 
St. Louis Southwestern Ry. Co., 
Ark., 39 S.Ct. 237, 249 U.S. 134, 63 
L.Ed. 617, motion denied St. Louis, 
I. M. & S. R. Co. V. Southern Cot¬ 
ton Oil Co., 39 S.Ct. 387. 

Ohio.—United Mills Co. v. Tax Com¬ 
mission of Ohio, 6 N.E.2d 940, 54 
Ohio App. 1. 

Pa.—Blackmore v. Public Service 
Commission, 183 A. 115, 120 Pa.Su- 
per. 437. 

Ssflnlng process Intervening* 

Where crude methanol is shipped 
from points within New York to Ca- 
dosia in that state where it is re¬ 
fined, and the refined substance is 
then shipped to points outside the 
state, the two legs of the transpor¬ 
tation cannot be treated as a single 
interstate route; and the same rule 
applies where the crude product i.s 
shipped from points outside the state 
to Cadosia, refined, and the refined 
product shipped within the state.— 
Baltimore & O. R. Co. v. U. S., D.C. 
N.Y., 15 F.Supp. 674. 

72. Ohio.—United Mills Co. v. Tax 
Commission of Ohio, 5 N.K2d 940, 
64 Ohio App. 1. 

73. U.S.—Atlantic Coast Line R. Co. 
V. Standard Oil Co. of Kentucky, 
Ky., 48 S.Ct. 107, 276 U.S. 267. 72 
L.Ed. 270, affirming in part re¬ 
vel-sing in part, C.C.A., 16 F.2d 
441, modifying Standard Oil Co. 
V. Atlantic Coast Line R Co., 
13 F.2d 633, and certiorari granted 
47 S.Ct. 476, 273 U.S. 691, 71 L.Ed. 
842—Seaboard Air Line Ry. Co. 
V. Lee. D.C.N.C., 14 F.2d 439. af¬ 
firmed 48 S.Ct. 211, 276 U.S. 691, 
72 L.Ed. 720—Seaboard Air Line 
Ry. Co. V. Standard Oil Co. of New 
Jersey. C.C.A.N.C., 12 F.2d 541, 60 
A.L.R. 1456. affirming. D.C., Stand¬ 


ard Oil Co. V. Seaboard Air Line 
Ry. Co., 6 F.2d 911, and certiorari 
denied Seaboard Air Line Ry. Co. 
V. Standard Oil Co. of New Jer¬ 
sey, 47 S.Ct. 102, 273 U.S. 712, 71 
L.Ed. 863, rehearing granted At¬ 
lantic Coast Line R. Co. v. Stand¬ 
ard Oil Co. of Nt'W Jersey, 47 S.Ct. 
574, 71 L.Ed. 1340--Atlantic Coast 
IJne R. Co. v. Standard Oil Co. of 
New Jersey. C.C.A.N.C., 12 F.2d 

641, 60 A.L.R. 1456, affirming. D. 
C., Standard Oil Co. v. Atlantic 
Coast Line R. Co., 6 F.2d 911, and 
certiorari denied Atlantic Coast 
Line R. v. Standard Oil Co. of New 
Jersey. 47 S.Ct. 102, 273 U.S. 712, 
71 L Ed. 853, rehearing granted At¬ 
lantic Coast Line R. Co. v. Stand¬ 
ard Oil Co. of N. J., 47 S.Ct. 674, 

71 L.Ed. 1340—Atlantic Coast Line 
R. Co. V. Standard Oil Co. of New 
Jersey. C.C.A.N.C., 12 F.2d 541, 60 
A.L.R. 1456, affirming, D.C., Stand¬ 
ard Oil Co. V. Atlantic Coast Line 

R. Co.. 6 F.2d 911. and certiorari 
denied Atlantic Coast Line R. v. 
Standard Oil Co. of New Jersey, 47 

S. Ct. 102, 273 U.S. 712, 71 L.Ed. 
863, rehearing grunted Atlantic 
Coast Line R Co. v. Standard Oil 
Co. of N. J., 47 set. 574, 71 L.Ed. 
1340—.Seaboard Air Line Ry. Co. v. 
Standard Oil Co. of New Jersey, 
C.C.A.N.C., 12 F.2d 641. 60 A.L.R. 
1456, affirming, D.C., Standard Oil 
Co. V. Seaboard Air Line Ry. Co., 
6 F.2d 911 and certiorari denied 
Seaboard Air Line Ry. Co. v. 
Standard Oil Co. of New Jersey, 47 
S.Ct. 102, 273 U.S. 712. 71 L.Ed. 853, 
rehearing granted Atlantic Coast 
Line R. Co. v. Standard Oil Co., 47 
S.Ct. 674, 71 L.Ed. 1340—Settle v. 
Baltimore & O. S. W. R. Co., Ohio, 
249 F. 913, 162 C.C.A. 111. 

Minn.—Becher-Bartlett-Lockerby Co. 
V. Northern Pac. Ry. Co., 197 N.W. 
103, 158 Minn. 77. 

Tex.—Panhandle ft 8. F. Ry. Co. v. 

Talmage, Civ.App., 206 S.W. 862. 

12 C.J. p 26 note 81. 

7ft U.S.—Seaboard Air Line Ry. Co. 
V. Lee, D.C.N.C., 14 F.2d 439, af¬ 
firmed 48 S.Ct. 211, 276 U.S. 591, 

72 L.Ed. 720—Seaboard Air Line 
Ry. Co. V. Standard Oil Co. of New 
Jersey, C.C.A.N.C.. 12 F.2d 641, 60 
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A.L.R. 14.*»6, affirming, D.C., Stand* 
ard Oil Co. v. Seaboard Air Line 
Ry. Co., 6 F.2d 911, and certiorari 
denied Seaboard Air Line Ry. Co. 
V. Standard Oil Co. of New Jersey, 
47 S.Ct. 102, 273 U.S. 712, 71 L.Ed. 
863, rehearing granted Atlantic 
Coast Line R, Co v. Standard Oil 
Co. of New Jersey, 47 S.Ct. 674, 71 
L.Ed. 1340—Atlantic Coast Line R. 
Co. V. Standard Oil Co. of New 
Jersey, C.C.A.N C., 12 F.2d 641, 60 
A.L.R. 1456, affirming, D.C., Stand¬ 
ard Oil Co. V. Atlantic Coast Line 

R. Co., 6 F.2d 911, and certiorari 
denied Atlantic C^iHSt Line R. v. 
Standard Oil Co. oV New Jersey, 47 

S. Ct. 102, 273 U.S. 712, 71 L.Ed. 
853, rehearing granted Atlantic 
Coast Line R. Co. v. Standard Oil 
Co. of N. J., 47 S.Ct. 674, 71 L.Ed. 
1340—Atlantic ('oast Line R. Co. v. 
Standard Oil Co. of K<*ntucky, su¬ 
pra— IT. S. V. P. Koenig Coal Co., 
DC.Mich., 291 F. 385. 

Kan.—Ca.se v. Union Pac. R. Co., 241 
P. 693, 119 Kan. 706. 

Minn.—Becher-Bartlett-Lockerby Co. 
V. Northern I’ac. Ry. Co., 197 N.W. 
103, 168 Minn. 77. 

Tex.—l*anhandle & S. F. Ry. Co. v. 

Talmage, Civ.App., 206 S.W. 862. 

12 C.J. p 26 note 82. 

76. Kan.—C'nse v. Union Pac. R. Co., 
24] P. 693, 119 Kan. 706. 

Minn.—KechiT-Hartlett-Lockerby Co. 

V. Northern Pac. Ry. Co., 197 N. 

W. 103, 158 Minn. 77. 

Tex.—Panhandle & S. F. Ry. Co. v. 

Talmage, Civ App., 206 S.W. 862. 

12 C.J. p 26 note 81. 

76. Ark.—Hush v. Southern Grocery 
Co., 208 S.W. 299, J37 Ark. 262. 

Ind.—Chicago & E. I. Ry. Co. v. Pub¬ 
lic Service ('ornrnission of Indiana, 
186 N.E. 330, 205 Ind 263, certio¬ 
rari denied 64 SCI. 123, 290 U.S. 
688, 78 L.Ed. 592. 

Minn.—Hecher-Hartlett-Lockerby Co. 
V. Northern Pac. Ry. Co., 197 N.W. 
103, 168 Minn. 77. 

Mo.—Bracht v. San Antonio ft A. P. 
Ry. Co., 209 S.W. 679, 200 Mo.App. 
655, certiorari granted 40 S.Ct. 16, 
250 U.S. 658, 63 L.Ed. 1193, affirm¬ 
ed 41 S.Ct. 160, 264 U.S. 489, 66 L. 
Ed. 3G6. 
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tutes intra-state commerce, although it is ultimately 
transported to another state 

§ 26. Sale and Traffic in Goods 

A sale of goods is a transaction of Interstate com¬ 
merce If interstate transportation of the subject matter 
Is essential to Its completion, regardless of terms of the 
contract relating to time and place of payment, taking 
title, installation, or the like; but the aale la In Intra¬ 
state commerce if Interstate transportation is not In¬ 
cidental to the buying or selling. 

That intercourse between citizens and inhabitants 
of different states which constitutes interstate com¬ 
merce, and which is subject to federal, but not to 
state, regulation, includes not only the transporta¬ 
tion of persons and property, but also the purchase, 
sale, and exchange of commodities,the very pur¬ 


pose and motive of that branch of commerce which 
consists in transportation being that other and con¬ 
sequent act of commerce which consists in the sale 
or exchange of the commodities transported.*^® De¬ 
livery to the purchaser of goods in another state is 
an inherent and essential part of the intercourse de¬ 
fined by the word “commerce”and it is a general 
rule that a sale is a transaction of interstate com¬ 
merce, subject to federal regulation but free from 
state laws consisting of taxation, foreign corpora¬ 
tion, or other regulatory measures, where transpor¬ 
tation of the subject matter of the sale from one 
state to another is essential to delivery to the pur¬ 
chaser and the consequent completion or perform¬ 
ance of the contract of sale.*i The interstate fea¬ 
tures of the transaction arc not destroyed by the 


“A mlUiiiff in tranilt pzlvll«ir« on 

a car of f^raln shipped from one point 
to another point within this state, 
where all connection of the shipper 
with the grain ceases at such point, 
does not render the shipment ‘inter¬ 
state commerce,* although the con¬ 
signee at the point of destination 
may. under the milling in transit 
privilege, ship the grain, or its prod¬ 
uct, to a point outside the state.”— 
Farmers’ Grain & Mercantile Co. v. 
Union Pac. R. Co., 175 P. 599, 103 
Kan. 627. 

77. Minn.—Becher-Bartlett-Lockerby 
Co. V. Northern Pac. Ry. Co., 197 
N.W. 103, 158 Minn. 77. 

Mo.—State ex rel. Chicago, M. & 
St. P. Ry. Co. V. Public Service 
Commission of Missouri, 189 S.W. 
377, 269 Mo. 63. 

Neb.—Omaha Elevator Co. v. Chica¬ 
go, B. & Q. R. Co., 178 N.W. 211, 
104 Neb. 566. 

12 C.J. p 26 note 79. 

Zntsat to ship further 

That a shipper demanding cars 
had the intention and did actually 
ship them to a point in Mexico does 
not change the shipment to a for¬ 
eign shipment, where the freight was 
shipped to a point within the state 
consigned to the shipper, and the 
freight was there paid, and the 
freight was thereafter shipped to a 
point In Mexico.—Texas & P. Ry. Co. 
V. Taylor, 126 S.W. 1117, 103 Tex. 
367, affirming 118 S.W. 1097, 54 Tex. 
Civ.App. 419, and modified on other 
grounds 126 S.W. 1200, 103 Tex. 367. 

78. U.S.—^Dahnke-Walker Milling Co. 
V. Bondurant, Ky., 42 S.Ct. 106, 257 
U.S. 282, 66 L.Ed. 239, reversing 
215 S.W. 76—Farmers’ Grain Co. of 
Embden v. Langer, C.C.A.N.D., 273 
F. 635, 19 A.L.R. 148, motion grant¬ 
ed Lemke v. Farmers* Grain Co. of 
Embden, N. D., 42 S.Ct. 95. and 
affirmed 42 S.Ct. 244, 258 U.S. 50. 
66 Li.Ed. 458. 

12 C.J. p 26 note 90. 


“Znterstato eonunsroe" laolndos 

purchase quite as much as it does 

transportation.—^Wallace v. Currln, 

C.C.AN.C.. 96 F.2d 856. 

79. U.S.—Farmers’ Grain Co. of 
Embden v. Langer, C.C.A.N.D., 273 
F. 635, 19 A.L.H. 148, motion grant¬ 
ed Lemke v. Farmers' Grain Co. 
of Embden. N. D.. 42 S.Ct. 95. and 
affirmed 42 S.Ct. 244. 258 U.S. 50, 
66 L.Ed. 458. 

12 C.J. p 26 note 91. 

80. U.S.—Edward Sales Co. v. Har¬ 
ris Structural Steel Co., D.C.Me., 
17 F.2d 156. 

Ala.—City of Roanoke v. Stewart 
Grocery Co., 176 So. 820. 

Mich.—J. B. Simpson. Inc. v. O’Hara, 
268 N.W. 809, 277 Mich. 65. 

12 C.J. p 27 note 92. 

81. U.S.—Santa Cruz Fruit Packing 
Co. V. National Labor Relations 
Board, 68 S.Ct. 666, 303 U.S. 453, 
82 L.Ed. 954, affirming, C.C.A., 91 
F.2d 790, certiorari granted Santa 
Cruz Fruit Packing Co. v. Nation¬ 
al Labor Relations Board, 58 S.Ct. 
282, 302 U.S. 680, 82 L.Ed. 625— 
Highland Farms Dairy v. Agnew, 
Va., 57 S.Ct. 649, 300 U.S. 608, 81 
L.Ed. 835, affirming. D.C., 16 F.Supp. 
676—Furst v. Brewster, 51 S.Ct. 
295, 282 U.S. 493, 76 L.Ed. 478, re¬ 
versing Furst & Thomas v. Brew¬ 
ster. 21 S.W.2d 863, 180 Ark. 1167— 
Western Cartridge Co. v. Emmer- 
Bon, 60 S.Ct. 383, 281 U.S. 511, 74 
L.Ed. 1004, affirming 166 N.E. 601, 
335 Ill. 150, certiorari granted 50 
S.Ct. 38. 280 U.S. 545, 74 L.Ed. 605 
—Dahnke-Walker Milling Co. v. 
Bondurant, Ky., 42 S.Ct. 106, 257 
U.S. 282, 66 L.Ed. 239, reversing 
215 S.W. 76—Wagner v. City of 
Covington. 40 S.Ct. 93. 251 U.S. 95. 
104, 64 L.Ed. 157, 168, affirming 197 
S.W. 806. 177 Ky. 886—Lynch v. 
Magnavdx Co., C.C.A.Cal., 94 F.2d 
883, reversing. D.C., 11 F.Supp. 768 
—U. S. V. David Buttrick Co.. C.C. 
A.MaBB., 91 F.2d 66, vacating, D.C., 
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16 F.Supp. 666, certiorari denied 
David Buttrick Co. v. U. S., 68 S. 
Ct. 140—Federal Trade Commission 
V. Hoboken White Lead & Color 
Works, C.C.A., 67 F.2d 561—But- 
terick Co. v. Federal Trade Com¬ 
mission, C.C.A., 4 F.2d 910—Live 
Poultry Dealers’ Protective Ass’n 

V. U. S., C.C.A.N.Y., 4 P.2d 840, 
affirming, D.C., U. S. v. Live Poul¬ 
try Dealers’ Protective Ass’n, 298 
F. 139—U. S. V. Seven Oaks Dairy 
Co., D.C.Mass., 10 F.Supp. 996— 
Lyons v. Federal System of Bake¬ 
ries of America. C.C.A.Wls., 290 F. 
793—Richmond Guano Co. v. W. R. 
Grace & Co., C.C.A.Va., 284 F. 801. 

Ala.'—City of Roanoke v. Stewart 
Grocery Co., 176 So. 820—Emerson- 
Brantingham Implement Co. v. Ar¬ 
rington. 112 So. 428, 23 6 Ala. 21— 
Furst V. Shows, 110 So. 299, 215 
Ala. 133—^Vest v. Night Comman¬ 
der Lighting Co., 139 So. 295, 24 
Ala.App. 649, certiorari denied 139 
So. 297, 224 Ala. 213—City of Bir¬ 
mingham V. Hoover Suction 
Sweeper Co., 100 So. 83. 19 Ala. 
App. 661. 

Ark.—Linograph Co. v. Logan, 299 S. 

W. 609, 176 Ark. 194—L. D. Powell 
Co. V. Rountree, 247 S.W. 389, 167 
Ark. 121, 30 A.L.R. 414—Hogg v. 
J. R. Watkins Medical Co., 228 S. 
W. 730, 148 Ark. 664. 

Del.—Wilmington Dry Goods Co. v. 
National Automatic Mach. Co., Su¬ 
per., 190 A. 736. 

Fla.—Wilk V. City of Bartow, 97 So. 
807, 86 Fla. 186. 

Ga.—City of Atlanta v. York Mfg. 
Co.. 116 S.E. 196, 166 Ga. 33— 
American Mills Co. v. Doyal, 167 S. 
E. 812, 46 Ga.App. 236. transferred 
168 S.E. 603, 174 Ga. 681. 

Idaho.—Smith v. Johnson, 276 P. 320, 
47 Idaho 468—W. T. Rawleigh Co. 
V. Van Duyn, 188 P. 945, 32 Idaho 
767. 

Ill.—London Guaranty ft Accident 
Co. V. Watte, 284 Ill.App. 497. See 
United States Fashion ft Sample 
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fact that two separate' shipments are combined in I by the fact that the vendor may have also agreed 
the state of delivery as an incident to deli very ,*2 or | to manufacture the article in order to fulfill his con- 


Book Co. v. Schmidt, 209 Ill.App. 
240. 

Ind.—^Wright v. J. R. Watkins Co., 
169 N.E. 761. 86 Ind.App. 695. 

Kan.—Kaw Boiler Works Co. v. In¬ 
terstate Refineries, 236 P. 664, 118 
Kan. 693, petition dismissed Inter¬ 
state Refineries v. Kaw Boiler 
Works Co.. 46 S.Ct. 104. 269 U.S. 
695, 70 L.Ed. 431—State v. Knights 
of Ku Klux Klan. 232 P. 254, 117 
Kan. 664. 37 A.L..R. 1267, error 
dismissed Knights of the Ku Klux 
Klan V. State of Kansas ex rel. 
Griffith, 47 S.Ct. 463. 273 U.S. 664, 
71 L.Ed. 829. 

Ky.—Security Finance Co. v. Collins. 
6 S.W.2d 886, 224 Ky. 134—Webb 
V. Knoxville Glass Co., 289 S.W. 
260, 217 Kv. 226—Sinnett v. J. R. 
Watkins Co.. 282 S.W. 769, 214 Ky. 
76—Talbot v. Smith, 277 S.W. 267, 
211 Ky. 239—Western Silo Co. of 
Des Moines. Iowa v. Johnson. 262 
S.W. 1093. 203 Ky. 704—Pratt v. 
York. 248 S.W. 492, 197 Ky. 846— 
City of Dayton v. Christian Moerlin 
Brewing Co., 195 S.W. 133, 176 
Ky. 1. 

La.—State v. Albert Mackie Co., 80 
So. 682. 144 La. 339. 

Me.—P. S. Royster Guano Co. v. 

Cole, 99 A. 33, 115 Me. 387. 

Mass.—Carlos Ruggles Lumber Co. 
V. Commonwealth, 158 N.E. 899, 
261 Mass. 460. 

Mich.—Montgomery Ward & Co. v. 
Pry, 269 N.W. 166, 277 Mich. 260 
—J. B. Simpson. Inc. v. O'Hara, 
268 N.W. 609, 277 Mich. 56—Levin 
V. Fisher, 187 N.W. 328. 217 Mich. 
681. 

Miss.—Union Cotton Oil Co. v. Pat¬ 
terson, 77 So. 795, 116 Miss. 802. 
Mo.—Gutla Percha Mfg. & Rubber 
Co. V. Lehrack, 214 S.W. 286, 201 
Mo.App. 660. 

Mont.—State v. Silver Bow Refining 
Co., 262 P. 301, 78 Mont. 1. 

Neb.—Purchase v. State, 191 N.W. 
677, 109 Neb. 467— J, R. Watkins 
Medical Co. v. Hunt. 177 N.W. 4 62. 
104 Neb. 266. 

N.Y.—Pelt & Tarrant Mfg. Co. v. 
Taylor, 4 N.Y.S.2d 615, 254 App. 
Div. 246 — Compagnie Oenerale 
Transatlantiquc v. McGoldrick, 4 
N.Y.S.2d 661, 264 App.Div. 237— 
Pittsburgh & Shawmut Coal Co. v. 
State, 192 N.Y.S. 310, 118 Misc. 60. 
N.C. — Corporation Commission v. 
Cannon Mfg. Co., 116 S.E. 178, 186 
N.C. 17. 

N.D.—Dahl Implement & Lumber Co. 
V. Campbell, 178 N.W. 197, 46 N. 
D. 239. 

Okl.—W. T. Rawlelgh Co. v. Walker. 

246 P. 417, 117 Okl. 266. 

Or.—^Rashford Lumber Co. v. Dolan, 
260 P. 224, 122 Or. 672. 

Pa.—Milk Control Board of Pennsyl¬ 
vania V. Elsenberg Farm Products. 


200 A. 864—^Pictorial Review Co. v. 
Musser, 6 Pa.Dist. & Co. 141. 

S.D.—Trans-Mississippi Grain Co. v. 

Spracher, 197 N.W. 686, 47 S.D. 262. 
Tenn.—Reaves Lumber Co. v. Cam- 
Hurley Lumber Co., 279 S.W. 257, 
152 Tenn. 889. 

Tex.—John A. Dickson Pub. Co. v. 
Bryan, Com.App., 6 S.W.2d 980, re¬ 
versing, Civ.App., 289 S.W. 1042, 60 
A.L.R. 983—Southern Discount Co. 
v. Rose, Com.App., 296 S.W. 482, 
reversing, Civ.App., 290 S.W. 861— 
Abner Mfg. Co. v. Nevels, Civ.App., 
118 S.W.2d 607—Phelps v. Jesse 
French & Sons Piano Co., Civ.App., 
65 S.W.2d 374—Little v. Arm¬ 
strong Mfg. Co., Civ.App., 68 S.W. 
2d 849, error refused—Roberts v. 
J. B. <Solt Co., Civ.App., 31 S.W.2d 
196, error dismissed—New Century 
Mfg. Co. V. Scheurer, Civ.App., 30 
S.W.2d 388, reversed on other 
grounds, Com.App., 45 S.W.2d 660 
—J. B. Colt Co. V. Moliurnett, Civ. 
App., 1 S.W.2d 385—Item Co. v. 
Munn, Civ.App., 293 S.W. 670— 
Crowley Mercantile Co. v. Brenard 
Mfg. Co., Civ.App.. 287 S.W. 127— 
McCaskey Register Co. v. Mann, 
Civ.App., 273 S.W. 1113—Moore- 
Seaver Grain Co. v. Blum Milling 
Co., Civ.App., 264 S.W. 661, re¬ 
versed on other grounds, Com.App., 
Blum Milling Co. v. Moore-Seaver 
Grain Co., 277 S.W. 78—Caddell v. 
J. R. Watkins Medical Co., Civ. 
App., 227 S.W. 226—W. T. Rnw- 
leigh Co. V. M.<irshall. Civ.App., 220 
S.W. 1111—C. S. Marlin & Son v. 
John Bonura & Co., Civ.App., 214 
S.W. 841, disniKsscd for want of 
Jurisdiction—Merriam & Millard 
Co. V. Cole, Civ.App., 198 S.W. 1064, 
dismissed for want of jurisdiction. 
Utah. — Advance-Rumely Thresher 
Co. V. Stohl, 283 P. 731, 76 Utah 
124. 

Vt.—.^tna Chemical Co. v. Spaulding 
& Kimball Co., 126 A. 682, 98 Vt. 
51. 

Wash.—Williams v. Hamilton, 76 P. 
2d 1029. 

Wis.—Weco Products Co. v. Reed 
Drug Co., 274 N.W. 426—Pfaudler 
Co. V. Westphal, 209 N.W. 700, 190 
Wis. 486—Pulpwood Co. v. Green 
Bay Paper & Fiber Co., 170 N.W. 
230, 168 Wis. 400. certiorari denied 
39 S.Ct. 291, 249 U.S. 610, 63 L.Ed. 
800. 

12 C.J. p 27 note 93—14A C.J. p 1256 
notes 59, 60. 

Ooxninsroial papsr 

Where agents of foreign corpora¬ 
tion solicited certain automobile 
dealers in state for purpose of buy¬ 
ing commercial paper and left with 
dealers blank applications which 
were filled out by dealers and mailed 
to corporation’s office in another 
state where corporation exercised its 
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judgment as to purchase, corpora¬ 
tion was not doing business within 
state, but was engaged in interstate 
commerce, enabling it to bring suit 
on such paper, although it had not 
complied with statutory require¬ 
ments relating to foreign corpora¬ 
tions doing business within state.— 
General Motors Acceptance Corpora¬ 
tion V. Huron Finance Corporation, 
262 N.W. 195, 63 S.D. 697. 

Unfair competition 

As against a contention that the 
unfair methods of competition found 
were not shown to have been used in 
interstate commerce, the Federal 
Trade Commission had jurisdiction 
to enter cease and desist order 
against unfair method of competi¬ 
tion existing in iMincerted action of 
publishers in preventing sale of sec¬ 
ondhand magazines where new mag¬ 
azines of publisheTs were sold in 
competition with each other and sec¬ 
ondhand magazines where both new 
and secondhand magazines were 
largely shipped across state lines.— 
Butterick Rub. Co. v. Federal Trade 
Commission, 85 F.2d 622. 

ActMtlos not Intra-state 

Trial court’s finding that foreign 
corporation's shipment of tile manu¬ 
factured in Iowa and shipped to pur¬ 
chasers in Minnesota was interstate 
commerce, and not the illegal doing 
of business in Minnesota, was not 
overcome by fact of such corpora¬ 
tion’s bids and contracts in Minne¬ 
sota for furnishing tile, that its rep¬ 
resentatives therein solicited such 
contracts, or that it furnished a con¬ 
tractor with certified check to file 
with his bid for ditch construction, 
or took assignment of moneys due 
under contract to secure price of tile 
sold contractor.—American Brick & 
Tile Co. V. Turnell, 173 N.W. 176, 
143 Minn. 96. 

Illegal purpose of bnyer 

Where seller in Maryland shipped 
beer to buyer in South Carolina, the 
I fact that latter purchased the beer 
for purposes forbidden by statute did 
not destroy the interstate nature of 
the shipment.—Monumental Brewing 
Co. V. Whitlock, 97 S.E. 66, 111 S.C. 
198. 

Assorting frssdom from regolatioa 

Where complaint in action by non¬ 
resident partnership showed transac¬ 
tion involved to be interstate, fact 
that pleader did not specifically des¬ 
ignate it as being in "interstate com¬ 
merce" did not preclude plaintiff 
from asserting its exception from 
regulatory statute,—Brenard Mfg. 
Co. V. Jones. 269 S.W. 722, 207 Ky. 
666 . 

82. Tenn.—Western Oil Refining Co. 

V. Dalton. 174 S.W. 1138, 181 Tenn. 

329. 

12 C.J. p 27 note 94. 



§ 26 

tract of sale.®* 

To make a sale of goods interstate commerce, 
it is necessary that interstate transportation of the 
goods be involved,®^ and it is not sufficient that ♦he 
goods sold are outside the state,®® that the seller 
and the buyer are nonresidents,®® or that the con¬ 
tract was solicited and entered into in another state 
or country.®^ Sales completed entirely within a 


15 C.J.S. 

state are not transactions in interstate commerce;®® 
and this rule has been applied to a completed con¬ 
tract of sale between residents of a state,®® and a 
contract between citizens of different states, when 
the contract is made and delivery accepted in the 
slate where the property is situated, although the 
buyer intends to ship the property outside the 
state.®® Generally, however, it is immaterial wheth¬ 
er the sale was made before or after shipment,®^ 
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83. U.S.—^Addyston Pipe & Steel Co. 
V. U. S., Tenn., 20 S.Ct. 96. 175 U. 
S. 211, 44 L..Ed. 136—Lynch v. 
Maernavox Co., C.C.A.Cal., 94 F.2d 
S83, reversing, D.C., 11 F.Supp. 768. 

84b U.S.—A. B. Small Co. v. Lam- 
born & Co., Ga., 45 S.Ct. 300, 267 

U. S. 248, 69 L.Ed. 597—Fenner v. 
Boykin. D^.Ga., 3 P.2d 674—Win¬ 
slow V. Federal Trade Commission. 
C.C.A.Va., 277 F. 206, certiorari 
denied Federal Trade Commission 

V. Winslow, 42 S.Ct. 271, 258 U.S. 

618, 66 L.Ed. 793, and Federal 

Trade Commission v. Nordtm Ship 
Supply Co.. 42 S.Ct. 271, 258 U.S. 
618, 66 L.Ed. 793. 

Ala. — Gray-Knox Marble Co. v. 
Times Bldg. Co., 144 So. 29. 31, 
citing Oorpns Juris. 

Ark.—Hogan v. Inlerlype Corpora¬ 
tion. 206 S.W. 58. 136 Ark. 62. 

Ga.—Layton v. State, 140 S.E. 847, 
165 Ga. 265. 

12 C.J. p 27 note 95. 

Zutra-stats business 

In harmony with the rule of the 
text, under the parth’ulnr facts of 
the individual case, the following 
transactions or businesses have been 
held not to be in interstate com¬ 
merce: 

(1) Removal of coal from strip 
mine and sale directly to consumers 
or dealers in same slate.—U. S. v. 
Riggen, D.C.Iowa, It) F.Supp. 300, ap¬ 
peal dismissed, C.C.A., 79 F.2d 1016. 

(2) Sale of coal below minimum 

code price to cash purchasers only at 
seller’s wagon mine, of which only 
few truck loads were hauled from 
state, as compared with total pro¬ 
duction of state and district, mine 
operator’s sale below minimum code 
price, resulting in nothing more 
harmful than mere reduction in 
amount of coal available for ship¬ 
ment in interstate commerce.—U. S. 
V. Gearhart, D.C.Colo., 7 F.Supp. 712, 
appeal dismissed, C.C.A., 77 F.2d 

1017. 

(3) Business of individual or dairy 
company, engaged solely in purchas¬ 
ing and distributing fluid milk and 
cream in a certain state, within stat¬ 
ute authorising secretary of agricul¬ 
ture to issue licenses for handling 
agricultural commodities in current 
of interstate commerce.—Allen v. 
Wallace, D.C.Okl., 12 F.Supp. 515— 
Royal Farms Dairy v. Wallace, D. 


C.Md., 8 F.Supp. 975—^U. S. v. Neuen¬ 
dorf. D.C.Iowa, 8 F.Supp. 403—U. S. 
V. Greenwood Dairy Farms, D.C.lnd., 
8 F.Supp. 398, appeal dismissed, C. 
C.A., 76 F.2d 1020. 

(4) Marketing of milk, one-tenth 
of one per cent of which produced 
in sales area within single slate was 
produced and manufactured into oth¬ 
er products, and transported beyond 
boundaries of state, notwithstanding 
declaration that marketing and dis¬ 
tribution. was in current of inter¬ 
state commerce because partly inter¬ 
state and partly intra-state com¬ 
merce. and so Inextricably mingled 
that they could not be separated.— 
Hill v. Darger, D C.Cal., 8 F.Supp. 
189, afllrmed. C.C.A., Darger v. Hill, 
76 F.2d 198. 

(5) Business of buying cotton seed 
wholly within state to be crushed 
and manufactured into oil and other 
products in state.—Dothan Oil Mill 
Co. v. Espy, 127 So. 178, 220 Ala. 605. 

(6) Options, contracts, mortgages, 
etc., and dealings thereunder, where¬ 
by shipper sold ties to railway and 
borrowed money from railway.— 
Southwestern Lumber Co. of New 
Jersey v. Kerr, D.C.Tex., 11 F.Supp. 
253, afllrmed. C.C.A., Kerr v. South¬ 
western Lumber Co. of New Jersey, 
78 F.2d 348, certiorari denied 56 S.Ct. 
130, 296 U.S. 611, 80 L.Ed. 133. 

(7) Furnishing, by Maine corpora¬ 
tion, pursuant to contract with city 
of Boston. Are alarm lamps, boule¬ 
vard lanterns, etc., and gas used.— 
Parker v. Rising Sun Street Lighting 
Co., 118 N.E. 871. 229 Mass. 494. 

(8) Marketing fruit produced with¬ 
in the state and in adjoining state, 
and making deliveries of fruit so 
sold in foreign states and countries, 
under contract with agricultural co¬ 
operative associations for compensa¬ 
tion by commission.—Gwin. White & 
Prince v. Henneford, Wash., 76 P.2d 
1017. 

OovsmxiMat military rassnratloa 

That gasoline sold in Texas to 
United States was delivered on mili¬ 
tary reservation within the territori¬ 
al limits of the state did not make 
sales transactions in foreign or in¬ 
terstate commerce. — Grayburg Oil 
Co. v. State, Tex.Com.App., 3 S.W.2d 
427, affirming, Civ.App., 286 S.W. 489, 
and reversed on other grounds 49 S. 
Ct. 185, 278 U.S. 582, 73 L.Ed. 619. 
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85. U.S.—Fenner v. Boykin, D.C.Ga., 
3 F.2d 674. 

12 C.J. p 27 note 96. 

Taking of ordsra in one state for 
the purchase or sale of a commodity 
on an exchange in another state 
where the contracts are made and to 
be executed, does not constitute “in¬ 
terstate commerce.’’—Fenner v. Boy¬ 
kin. D.C.Ga., 3 F.2d 674. 

8& U.S.—People V. Reardon. N.T.. 
27 S.Ct. 188, 204 U.S. 162, 51 L.Ed. 
415, 9 Ann.Cas. 736. 

87. U.S.—Winslow v. Federal Trade 
Commission, C.C.A.Va., 277 F. 206, 
certiorari denied Federal Trade 
Commission v. Winslow, 42 S.Ct. 
271, 258 U.S. 618, 66 L.Ed. 793, and 
Federal Trade Commission v. Nor- 
den Ship Supply Co., 42 S.Ct. 273, 
258 U.S. 618, 66 L.Ed. 793. 

88 . U.S.—Hemphill v. Orloff, 48 S. 
Ct. 677, 277 U.S. 637, 72 L.Ed. 978, 
affirming 213 N.W. 867, 238 Mich. 
508, 58 A.L.R. 607. 

Cal—People v. I’erry, 298 P. 19, 22, 
212 Cal. 186, 76 A.L.R. 1331. 

Colo.—People v. Home Oil & Supply 
Co.. 34 P.2d 67. 68. 95 Colo. 143, 
quoting Corpns Juris —Keeler v. 
Union Trust Co., 270 P. 867, 84 
Colo. 353. 

Ga.—Alspaugh v. Town of Cadwell, 
99 S.E. 707, 24 Ga.App. 16. 

Pa.—City of Altoona v. O’Leary, 98 
A. 798, 254 Pa. 25, affirming 60 Pa. 
Super. 159. 

Utah.—Union Stock Yards v. State 
Tax Commission of Utah, 71 P.2d 
542. 

89. Ky.—^American Seeding Mach. 
Co. v. Commonwealth, 153 S.W. 
972, 152 Ky. 589. 

Mass.—Marconi Wireless Tel. Co. of 
America v. Com., 106 N.E. 310, 218 
Mass. 558, Ann.Cas.l916C 214. 

N.Y.—People v. Abramson, 101 N.E. 
849, 208 N.Y. 138, affirming 131 N. 
YS. 798, 147 App.Div. 491. 

12 C.J. p 27 note 3. 

90. U.S.—In re Conecuh Pine Lum¬ 
ber & Mfg. Co., D.C.Ala., 180 F. 
249. 

Ala.—Brunner v. Mobil e-Gulfport 

Lumber Co., 66 So. 438, 188 Ala. 
248. 

91. Ky.—Talbot v. Smith. 177 S.W. 
257, 211 Ky. 239. 

12 C.J. p 27 note 1. 
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provided that the transportation was incidental to 
buying or selling and buying for shipment, and 
shipping, to markets in other states, constitutes in¬ 
terstate commerce, the buying being as much a part 
of it as the shipping, though after such pur¬ 
chase a small part of the goods may be diverted to 
destinations within the state.^* A distinction has 
been taken, however, between sales made with a 
view to a certain result and those made simply with 
indifferent knowledge■ that the buyer contemplates 
that result;’®® and where the connection of the 
seller with the steps taken by the buyer after the 
sale is remote, a sale completed within the state 
will not constitute interstate commerce, although 
subsequently the subject thereof was shipped out¬ 
side the state.®® It is a matter of proximity and 
degree,®7 and the parties* intention to escape local 
taxation is immaterial in determining the ques¬ 
tion.®® A sale or purchase on margin, actual de¬ 


livery being neither expected nor required, is not 
interstate commerce.®® 

Ordinarily, the sale of goods in the state at the 
time of sale is not a transaction of interstate com¬ 
merce, regardless of what prior transportation of 
the goods may have taken place and property 
sold and delivered to a resident of the state free 
from any claim of title by the seller, and which is 
held for sale hy retail in the state, is no longer a 
subject of interstate commerce but becomes a part 
of the common mass of property of the state and 
subject to the laws thereof,’^ although, as shown in¬ 
fra § 28, this rule is qualified by the so-called orig¬ 
inal package doctrine. So, the local sale of goods 
after they have been brought into the state from 
another stale and come to rest there is not a trans¬ 
action in interstate commerce,® even though the 
buyer takes the thing purchased across the state 


92. IT.S. — Dahnko-Walker Milling: 
Co. V. Dondurant. Ky., 42 S.Ct. 106, 
267 U.S. 282. 66 L.Ed. 239. revers- 
ins 216 S.W. 76. 

Ky—Talbot v. Smith, 277 S.W. 257, 
211 Ky. 239. 

98. U.S.- Shafer v. Farmers’ Grain 

Co. of Embden, N.D., 16 SCt. 481. 
26K U.S. 189. 69 L.Ed. 909—Flana¬ 
gan V. Federal Coal Co. Tenn., 45 
S.Ct. 233, 267 U.S. 222. 69 L.Ed. 
683—StufTord v. Wallace, Ill., 42 
SCt. 397, 26K U.S. 495, 66 L.Ed. 
736, 23 A.1<.R. 229 — Lemke v. 
Farmers’ Grain Co. of Embden, N. 
P.. 42 S.Ct 244. 258 U.S. 60, 66 L. 
Ed. 458, affirming, C.C.A., Farmera’ 
Grain C’o. of Embden v. Langcr, 
273 F. 635. 19 A.L.R. 148, motion 
granted 42 S.Ct. 96—Dahnkc-Wal¬ 
ker Milling Co. V. Bondurant, Ky., 
42 S.('t. 106. 267 U.S. 282, 66 L.Ed. 
239, reversing 216 S.W. 76—Krue¬ 
ger V. Aeme Fruit Co., C.C.A.Fla., 
75 F.2d 67—U. S. v. Seven Oaks 
Ihiiry Co., D.C.Mass., 10 F.Supp. 
995—Grandin Farmers’ Co-op. Ele¬ 
vator Co. of Grandin. N. 1).. v. 
Langer, D.C.N.D., 6 F.Supp. 426, 
affirmed Langer v. Grandin Farm¬ 
ers’ Co-op. Elevator Co. of Gran- 
dln, N. D.. 64 S.Ct. 772, 292 U.S. 
605. 78 L.Ed. 1467. 

Ky.—Hughes v. It. O. Campbell Coal 
Co., 268 S.W. 671, 201 Ky. 839— 
Logan-Pocahontas Fuel Co. v. 
Camp, 246 S.W. 433, 197 Ky. 174. 
Mass.—Carlos Buggies Lumber Co. 
V. Commonwealth, 168 N.E. 899, 
261 Mass. 450. 

N.Y.—Sweet v. Miller, 264 N.Y.S. 566, 
147 MIbc. 806. 

Okl.—Consolidated Pipe Line Co. v. 
British American Oil Co., 21 P.2d 
762, 163 Okl. 171. 

B D.—Trans-Mississippi Grain Co. v. 
Spracher. 197 N.W. 686, 47 S.D. 
262. 


Tenn.—Reaves Lumber Co. v. Culn- 
Ilurley Lumber Co., 279 S.W. 267, 
162 Tenn. 339—Federal Coal Co. v. 
U. S. Fuel Corporation, 246 S.W. 
628. 147 Tenn. 212. 

Wis.—Jerome I*. Parker-Harris Co. 
v. Kissel Motorcar Co., 168 N.W. 
141, 165 Wis. 518. 

84. U.S.—Lemke v. Farmers' Grain 
Co. of Embden. N.D., 42 S.Ct. 244, 
258 U.S. 60. 66 L.Ed. 468, affirming, 
C.C.A., Farmers’ Grain Co. of Emb¬ 
den V. Langer. 273 F. 635. 19 A.L. 
R. 148, motion grunted Lemke v. 
Farmers’ Grain Co. of Embden, 42 
SCI. 96. 

Ky.—Tx)gan-PoeahontaB Fuel Co. v. 
Camp, 246 S.W. 433, 197 Ky. 174. 

95. U.S.—Superior Oil Co. v. Slate 
of Mississippi ex rel. Knox, 50 S. 
Ct. 169, 280 IT.S. 390, 74 L.Ed. 604. 
affirming State ex rel. Knox v. Su¬ 
perior Oil Co.. 119 So. 360, 166 
Miss. 377. 

98. U.S.—Superior Oil Co. v. State 
of Mississippi ex rel. Knox, supra. 
Ky.—Rondurant v. Dahnke-Walker 
Milling Co.. 196 S.W. 139, 176 Ky. 
774. 

Mo.— Slate, to use of Monroe County, 
v. Pioneer Creamery Co., 246 S.W. 
361, 211 Mo.App. 116. 

97. U S.—Superior Oil Co. v. State 
of Mississippi ex rel. Knox, 60 S. 
Ct. 169, 280 U.S. 390, 74 L.Ed. 604, 
affirming State ex rel. Knox v. Su¬ 
perior Oil Co., 119 So. 360, 166 
Miss. 377. 

98. U.S.—Superior Oil Co. v. State 
of MisBisBlppi ex rel. Knox, supra. 

99. U.S.—Dickson v. Uhlmann Grain 
Co., Mo.. 63 S.Ct. 362, 288 U.S. 188, 
77 L.Ed. 691, 83 A.L.R. 492, revem- 
ing, C.C.A., Uhlmann Grain Co. v. 
Dickson, 56 F.2d 626, certiorari 
granted Dickson v. Uhlmann Grain 
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Co.. 68 S.Ct. 8. 887 U.S. 681, 77 L. 
Ed. 608. 

Ark.—Huff V. State. 261 S.W. 664, 164 
Ark. 211. 

Ga.—Layton v. Slate. 140 S.E. 847, 
166 Ga. 266. 

Ohio.—C. A. King & Co. v. Horton, 
166 N.E. 124. 116 Ohio St. 206. er¬ 
ror dismissed 48 S.Ct. 322, 276 U.S. 
600, 72 L.Ed. 726. 

W.Va.—L. L. Winkelman & Co. v. 

Blue. 92 S.E. 124, 79 W.Va. 618. 

12 C.J. p 27 note 98. 

1. Mo.—Star Square Auto Supply 
Co. V. Gerk, 30 S.W.2d 447, 326 Mo. 
968. 

N.y.—People V. Greenbaum. 280 N.Y. 
8. 771, 244 App.niv. 778—Darweger 
V. Staats. 276 N.Y.S. 394, 153 Mine. 
622, affirmed 278 N.Y.S. 87. 243 
App.Dlv. 380, leave to appeal 
granted 278 N.Y.S. 94. 243 App.Dlv. 
826, affirmed 196 N.E. 61. 267 N.Y. 
290. 

12 C.J. p 27 note 8 . 
a. U.S.—U. S. v. Sutherland. D.C. 
Mo., 9 F.Supp. 204. 

S.D.—Peterson Oil Co. v. Frary, 192 
N.W. 366. 46 S.D. 268, affirmed 44 
S.Ct. 334, 264 U.S. 570, 68 L.Ed. 
864. 

Tex.—Sheppard v. Musser, 92 S.W.2d 
219, 127 Tex. 193, modifying. Civ. 
App., 89 S.W.2d 222, appeal dis¬ 
missed Munser v. Sheppard, 67 S. 
Ct. 121, 299 U.S. 513, 81 L.Ed. 279 
—Ex parte Kimbcrlin. 86 S.W.2d 
717, 126 Tex. 60—('addell v. J. R. 
Watkins Medical Co., Clv.App., 227 
S.W. 226—State v. Wlllys-Over- 
land, Civ.App., 211 S.W. 609. 

8k U.S.—A. L. A. Schechler Poultry 
Corporation v. U. S., N.Y., 66 8.Ct. 
837, 296 U.S. 496, 79 L.Ed. 1670, 97 
A.L.R. 947, reversing in part and 
affirming in part, C.C.A., U. 8. v. 
A. L. A. Scheehter Poultry Corpo¬ 
ration. 76 F.2d 617, reversing in 
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line to another state or country,< or may intend to 
do so;® but the rule is otherwise as to sales of 
goods which have not come to rest within the 


state.® 

Where interstate transportation is involved, the 
place of making the contract is immaterial,*^ and 


part and affirming: In part, D.C., U. 

S. V. Sfhcchter, 8 F.Supp. 136, and 
certiorari frrnnted Schcchter v. U. 
S.. 65 S.Ct. 651, 2D5 U.S. 723, 79 L. 
Ed. 1676. and U. S. v. A. L. A. 
Schechter Poultry Corporation, 55 
S.Ct. 651. 296 U.S. 72.3, 79 L.Ed. 
1676—Wagrner v. City of Covingrton. 
40 S.Ct. 93. 261 U.S. 96. 104, 64 L. 
Ed. 157, 168, affirming: 197 S.W. 806, 
177 Ky. 385—Dalton Adding Mach. 
Co. V. Commonwealth of Virginia ex 
rel. State Corporation Commission. 
38 S.Ct. 361, 24 6 U.S. 498. 62 L.Ed. 
851, affirming Dalton Adding Mach. 
Co. V. Commonwealth. 88 S.E. 167, 
118 Va. 663—U. S. v. French, D.C. 
Mich., 10 F.Supp. 674—U. S. v. Su¬ 
perior Products, D.C.ldaho. 9 F. 
Supp. 943—U. S. V. Sutherland. D. 
C.Mo., 9 F.Supp. 204—^Winslow v. 
Federal Trade Commission. C.C.A. 
Va., 277 F. 206, certiorari denied 
Federal Trade Commission v. Win¬ 
slow, 42 S.Ct. 271, 268 U.S. 618. 66 
L.Ed. 793, and Federal Trade Com¬ 
mission V. Norden Ship Supply Co.. 
42 S.Ct. 271. 268 U.S. 618, 66 L.Ed. 
793. 

Colo.—People V. Home Oil & Supply 
Co.. 34 P.2d 67. 96 Colo. 143. 

Ill.—Scagram-Disl 1 Hers Corporation 
V. Old Dearborn Distributing Co., 2 
N.E2d 940, 863 111. 610, affirmed 
Old Dearborn Distributing Co. v. 
Seagram-Distillers Corporation, 67 
S.Ct. 139, 299 U.S. 183, 81 L.Ed. 
109. 106 A.L.R. 1476. 

Ky.—Wagner v. City of Covington, 
197 S.W. 806, 177 Ky. 385, affirmed 
40 S.Ct. 93, 261 U.S. 96, 64 L.Ed. 
167. 

La.—Ballard v. Russell, 82 So. 730, 
146 La. 636. 

Mass.—H. P. Hood & Sons v. Com¬ 
monwealth, 127 N.E. 497, 236 Mass. 
672. 

Mich.—Montgomery Ward & Co. v. 

Pry. 269 N.W. 166, 277 Mich. 260. 
Mo.—Star Square Auto Supply Co. v. 

Gerk, 30 S.W.2d 447, 326 Mo. 968. 
N.Y.—Cline v. Consumers’ Co-op. 
Gas & Oil Co., 274 N.Y.S. 362, 162 
Misc. 663. 

Ohio.—Divisional Code Authority, 

No. 23, Retail Solid Fuel Industry 

V. Reisenborg, 196 N.E. 424, 129 
Ohio St. 679. 

Okl.—Ex parte Winn, Cr., 64 P.2d 
927. 

S.C.—Charleston Oil Co. v. Carter, 
128 S.E. 8, 131 S.C. 466. 

Tex.—Burpee Can Sealer Co. v. Hen¬ 
ry McDonnell Co., Civ.App., 75 S. 

W. 2d 468, error refused. 

Wash.—Dalton Adding Mach. Sales 
Co. V. Lindquist. 242 P. 643, 137 
Wash. 375. 

PsUe fight film 

Notwithstanding the federal stat¬ 


ute prohibiting interstate transpor¬ 
tation of prize fight films, see infra 
5 67, the sale of prize fight film al¬ 
ready within state, transportation in 
interstate commerce having entirely 
ceased was held legal and not de¬ 
fense to action on check or note.— 
Noall v. Dickinson. 292 P. 219, 49 
Idaho 706. 

Zntamtate movemaat to bnysr 

A lumber dealer selling within the 
state, as principal, lumber purchased 
by him without the state is, as to 
his sale, engaged In Intra-state com¬ 
merce, although the lumber moves 
in interstate commerce, by his order, 
direct from his vendor to his ven¬ 
dees.—In re Baer’s Appeal, 82 Pa. 
Super. 414. 

Bssals agreements 

Where dealer’s agreement to pur¬ 
chase goods from company for resale 
was unlawful, although dealer did 
business in Texas and company was 
an Illinois corporation, the agree¬ 
ment, having sole reference to local ! 
resales, had no direct, appropriate, j 
or necessary relation to interstate 
commerce.—W. T. Raleigh Co. v. | 
Land. 279 S.W. 810, 116 Tex. 319, 
affirming. Civ.App., 261 S.W. 186—W. 

T. Rawleigh Co. v. Harper, Com.App., 
17 S.W.2d 456, reversing, Civ.App., 

7 S.W.2d 892. 

Interstate commeroe not burdened 

Activities of operator of retail 
gasoline stations from which purely 
local sales were made, consisting of 
giving away articles of merchandise 
without extra charge as premiums 
to buyers of gasoline, was held not 
substantially to affect or burden in¬ 
terstate commerce.—U S. v. Mills, 
D.C.Md., 7 F.Supp. 647, case dis¬ 
missed, C.C.A., 77 F.2d 1019. 

Under ITationol Industrial Beoov- 
ery Aot it was held, however, that 
w'hore defendant was engaged in 
binsiness of retailing and distribut¬ 
ing motor vehicles which were either 
manufactured out of state of defend¬ 
ant’s residence or parts of which 
were manufactured out of state and 
assembled within state, defendant’s 
business was within Act and Code 
of Fair Competition for Motor Ve¬ 
hicle Retailing Trade, 16 U.S.C.A. § 
703(b, c).—U. S. V. James W. McAl¬ 
ister, Inc., D.C.Cal., 8 F.Supp. 529. 

4L U.S.—Winslow v. Federal Trade 
Commission, C.C.A.Va., 277 F. 206. 
certiorari denied Federal Trade 
Commission v. Winslow, 42 S.Ct. 
271, 258 U.S. 618, 66 L.Ed. 793, and 
Federal Trade Commission v. Nor¬ 
den Ship Supply Co., 42 S.Ct. 271, 
268 U.S. 618, 66 L.Ed. 793. 

Beasou for rule 

"The transaction is completed 
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when the sale is made. What the 
purchaser does with the thing 
bought certainly cannot affect the 
nature of the transaction between 
him and the seller. The purchaser 
indeed is engaged in interstate com¬ 
merce if he transports the thing 
bought to another state, but the sell¬ 
er is not.’’—U. S. V. Sutherland, D.C. 
Mo., 9 F.Supp. 204. 207. 

5m U.S.—Lewiston Milling Co. v. 
Cardiff, C.C.A.ldaho, 266 F. 753, 
certiorari denied 41 S.Ct. 16, 254 

U.S. 646, 66 L.Ed. 466. 

6. Sals by oommisslon merchants 

Where property shipped from out¬ 
side the state is purchased hy com¬ 
mission men who In turn sell it to 
wholesalers after its arrival within 
the state, the commission merchants 
acting merely as a conduit through 
which flowed the stream of com¬ 
merce from shipper to wholesaler, 
the sales to the wholesalers within 
the slate are interstate commerce.— 
Greater New York Live Poultry 
Chamber of Commerce v. U. S., C.C. 
A.N.Y., 47 F.2d 156. certiorari denied 
61 S.Ct. 486. 283 U.S. 837, 76 L.Ed. 
1448. 

7. U.S.—Santa Cruz Fruit Packing 
Co. V. National Labor Relations 
Board. 58 S.Ct. 656, 303 U.S. 453. 
82 L.Ed. 954, affirming, C.C.A., Na¬ 
tional Labor Relations Board v. 
Santa Cruz Fruit Packing Co., 91 
F.2d 790, certiorari granted Santa 
Cruz Fruit Packing Co. v. National 
Labor Relations Board. 68 S.Ct. 
282, 302 U.S. 680, 82 L.Ed. 626. 

Tex.—Little v. Armstrong Mfg. Co.. 
Civ.App., 58 S.W.2d 849, error re¬ 
fused—Dempster Mill Mfg. Co. v. 
Humphries, Civ.App., 202 S.W. 981. 
Vt.—iEtna Chemical Co. v. Spaulding 
& Kimball Co., 126 A. 682, 98 Vt. 
51. 

12 C.J. p 27 note 99. 

Bale within state 

A sale by a wholesale dealer in 
paper .products to a local dealer in 
the same state is a transaction in in¬ 
terstate commerce, where the seller 
causes the order to be shipped from 
the mill of the manufacturer in an¬ 
other state.—Federal Trade Commis¬ 
sion v. Pacific States Paper Trade 
Ass’n, 47 S.Ct. 266, 273 U.S. 62. 71 
L.Ed. 634, reversing in part, C.C.A., 
Pacific States Paper Trade Ass’n v. 
Federal Trade Commission, 4 F.2d 
457, certiorari granted Federal Trade 
Commission v. Pacific States Paper 
Trade Ass’n, 46 S.Ct. 636. 268 U.S. 
684. 69 L.Ed. 1166. 

Sa Xontuoky 

(1) The rule of the text has been 
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so is the place of making payment.® Where an or¬ 
der is accepted in one state, and the goods are ship¬ 
ped to the purchaser in another state, the sale is 
a transaction of interstate commerce, even though 
the purchase money may be collected on delivery,® 
as through the medium of a draft with the bill of 
lading attached thereto,^® and although the seller 
may agree to accept other goods of the buyer in 
part payment.il So, where the actual movement is 
interstate, the character of the transaction is not af¬ 
fected by the fact that arrangements are made be¬ 
tween seller and purchaser with respect to the place 
of taking title to the commodity,i® or as to the pay¬ 
ment of the freight,!® or because the goods are de¬ 
livered f. o. b. at stated points within the state of 
origin for transportation;!^ and it is also immate¬ 
rial that the goods were shipped to the seller or his 


agent and then delivered within the state to the 
buyer instead of being shipped directly to the buy¬ 
er.!® Thg question whether or not a sale is one in 
interstate commerce is not to be determined by the 
technicalities of the law of sales as to the time and 
place of the technical passage of title, or as to the 
legal completion of the sale, but the whole transac¬ 
tion must be taken into consideration, and where it 
is entire and continuous, and the main part of it is 
interstate in character, certain parts or modifica¬ 
tions of it will be deemed to be of the same charac¬ 
ter, although considered alone, and by the law of 
sales, they might be held otherwise.!® 

Negotiation of a sale necessitating the transpor¬ 
tation of the subject matter of the sale from one 
state to another is a part of the interstate trans- 


applied.—Webb v. Knoxville Glass 
Co.. 289 S.W. 260. 217 Ky. 225. 

(2) In an earlier case, however. It 
has been said that the sale of prop¬ 
erty moving: in interstate commerce 
must take place in one slate and 
the property be sent into another 
state pursuant to the sale before it 
comes within the protection of the 
commerce clause of the constitution. 
—City of Dayton v. Christian Moer- 
lin Brewing Co., 195 S.W. 133, 176 
Ky. 1. 

8 . Miss. — City Sales Agency v. 
Smith. 88 So. 625, 126 Miss. 202. 

Tex.—Caddell v. J. R. Wutkins Medi¬ 
cal Co.. Civ.App., 227 S.W. 226. 
Catalogue order at retail store 

State sales tax is inapplicable to 
catalogue orders of merchandise un¬ 
der transactions where customer 
paid price at retail store in Michigan 
and order was sent to third party 
manufacturer in another state for 
acceptance and shipment to the cus¬ 
tomer in Michigan, since the order¬ 
ing and shipment of goods consti¬ 
tuted interstate commerce which 
could not be burdened by state sales 
tax.—Montgomery Ward & Co. v. Fry, 
269 N.W. 166, 277 Mich. 260. 
Buocutioa of notes and mortgage 
That notes and mortgages for ma¬ 
chinery sold and shipped by foreign 
corporation were executed in state 
did not take transaction out of inter¬ 
state commerce as regards seller’s 
requirement to comply with local 
law.—^Advance-Rumely Thresher Co. 
V. Stohl. 283 P. 731. 75 Utah 124. 

9. Ark.—Rose City Bottling Works 
V. Godchaux Sugars. 236 S.W. 825, 
151 Ark. 269. 

12 C.J. p 28 note 5. 

lOm Ark.—^Rose City Bottling Works 
V. Godchaux Sugars, supra. 

12 C.J. p 28 note 6. 

11. Or.—Mergenthaler Linotype Co. 
V. Spokesman Pub. Co., 270 P. 619, 
127 Or. 196. 


18. U.S.—Santa Cruz Fruit Packing 
Co. V. National Labor Relations 
Board. 58 S.Ct. 656. 303 U.S. 453, 
82 L.Kd. 954,' affirming. C.C.A., Na¬ 
tional Labor Relations Board v. 
Santa Cruz Fruit Packing Co., 91 
F.2d 790, certiorari granted Santa 
Cruz Fruit Packing Co. v. National 
Labor Relations Board, 58 S.Ct. 
282, 302 U.S. 680. 82 L.Ed. 525. 

13. U.S.—Santa Cruz Fruit Packing 
Co. V. National Labor Relations 
Board, supra. 

Miss.—Union Cotton Oil Co. v. Pat¬ 
terson. 77 So. 795, 116 Miss. 802. 

14. U.S.—Santa Cruz Fruit Packing 
Co. V. National Labor Relations 
Board. 58 S.Ct. 656. 303 U.S. 453. 
82 L.Ed. 954, affirming. C.C.A.. Na¬ 
tional Labor Relations Board v. 
Santa Cruz Fruit Packing Co., 91 
F.2d 790, certiorari granted Santa 
Cruz Fruit Packing Co v. National 
Labor Relations Board. 58 S.Ct. 
282, 302 U.S. 680, 82 L.Ed. 525— 
Pennsylvania R. Co. v. Sonman 
Shaft Coal Co., 37 S.Ct. 46, 242 U. 
S. 120, 61 L.Ed. 188, affirming Son- 
man Shaft Coal Co. v. Pennsyl¬ 
vania R. Co.. 88 A. 746, 241 Fa. 
487. 

Ky.—‘Hughes v. R. O. Campbell Coal 
Co., 258 S.W. 671, 201 Ky. 839. 
Miss.—Union Cotton Oil Co. v. Pat¬ 
terson. 77 So. 795, 116 Miss. 802. 
Mo. — German-American Bank v. 
Smith, 208 S.W. 878. 202 Mo.App. 
133, certiorari quashed State ex 
rel. Smith v. Reynolds, Sup.. 216 
S.W. 778. 

Okl.—^W. T. Rawleigh Co. v. Walker, 
246 P. 417. 117 Okl. 256. 

Tex.—Caddell v. J. R. Watkins Medi¬ 
cal Co., Civ.App., 227 S.W. 226— 
W. T. Rawleigh Co. v. Marshall, 
Civ.App., 220 S.W. 1111. 

PrsBumptloa of ooatsmplatsd slilp- 
moBt 

Contract by Missouri corporation. 
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which had not filed charter in Ar¬ 
kansas, for lumber to be delivered 
“f. o. b. cars,” will be presumed to 
contemplate shipment to Missouri, 
making transaction interstate com¬ 
merce. rather than violation of laws 
of Arkansas relating to foreign com¬ 
pany doing business in state.— 
Reaves Lumber Co. v. Cain-Hurley 
Lumber Co., 279 S.W. 267, 162 Tenn. 
339. 

16. U.S.—Lynch v. Magnavox Co., 
94 F.2d 883, reversing. C.C.A.Cal., 
11 F.Supp. 768. 

Ky. — Western Silo Co. of Des 
Moines. Iowa v. Johnson. 262 S.W. 
1093, 203 Ky. 704. 

16. Ark.—Rose City Bottling Works 
V. Godchaux Sugars. 236 S.W. 826, 
161 Ark. 269. 

12 C.J. p 28 note 7. 

Conditional sols of machinery 
shipped by a foreign corporation 
from a point in New York to Wis¬ 
consin, and a subsequent arrange¬ 
ment with the vendee’s widow, who 
had continued its use, whereby she 
gave new Installment notes for a 
reduced sum and a new attachment 
was added to the machine, was en¬ 
forceable as an interstate transac¬ 
tion.—Unitype Co. v. Schwittay, 170 
N.W. 651, 168 Wis. 489. 

Xaoidental storag# 

Where a foreign corporation’s 
course of business was to ship its 
meat directly to buyers within the 
state, who had bought through a 
broker, the temporary storage of 
some of the meat, which was re¬ 
jected by the customers because of 
delay in transportation caused by 
war priority orders, to preserve the 
meat until it could be resold was a 
mere incident to Interstate com¬ 
merce.—Rath Packing Co. v. General 
Cold Storage Co.. 192 N.W. 632. 222 
Mich. 816. 
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action and is itself an act of interstate commerce 
but acts preceding the sale and from which the cus¬ 
tomer determines whether he will make the pur¬ 
chase at all, and if so, what particular article, are 
not a part of interstate commerce.^* 

Collection of the purchase price of goods sold in 
interstate commerce is a legitimate part of such 
commerce and the state cannot obstruct or hamper 
such collection.^® The recovery of the articles un¬ 
der the contract of sale amounts to a collection 
within the rule,®® and a resale of them in order to 


convert them into money is a continuation there- 

of.2i 

Gas and electricity. As shown supra § 23, the 
transportation of gas or electric energy from one 
state to another is interstate commerce; and a sale 
thereof across state borders is a sale in interstate 
commerce subject to regulation by congress, regard¬ 
less of whether title passes at the state border or 
in the state of destination.®® Thus, a sale and de¬ 
livery to local distributing companies is a part of 
such commerce,®® and is, therefore, not subject to 
state regulation.®^ The congressional power is not 


17. U.S.—Weeks v. U. S., N.Y., 38 S. 
Ct. 219. 246 U.S. 618, 62 L.Ed. 613. 
afflrminfi: 224 F. 64. 139 C.C.A. 626. 

Fla.—Wilk V. City of Bartow. 97 So. 
307. 86 Fla. 186. 

Mich. — J. B. Simpson. Inc., v. 
O'Hara. 268 N.W. 809. 277 Mich. 
66 . 

12 C.J. p 28 note 8. 

Taking ordsn 

**To take orders for goods in one 
state which are to be shipped from 
another state is an incident of inter¬ 
state commerce.”—Purchase v. Stale. 
191 N.W. 677. 109 Neb. 467. 

18. Mo.—State v. Etxenhouser. 16 S. 
W.2d 666. 223 Mo.App. 577. 

19. Alaska.—Sherman Clay & Co. v. 
Lindman. 8 Alaska 461. 

Ark.—L. D. Powell Co. v. Rountree, 
247 S.W. 889. 167 Ark. 121, 30 A. 
L.R. 414 — Rose City Bottling 
Works V. Godchaux Sugars, 236 S. 
W. 826. 161 Ark. 269. 

Mo.—Gutta Percha Mfg. & Rubber 
Co. V. Lehrack. 214 S.W. 285, 201 
Mo.App. 650. 

12 C.J. p 118 note 41. 

80. Ariz.—Weber Showcase & Fix¬ 
ture Co. V. Co-ed Shop, 66 P.2d 667, 
47 Ariz. 416. 

Ark.—L. I). Powell Co. v. Rountree, 
247 S.W. 389, 157 Ark. 121. 30 A.L.. 
R. 414. 

Fla.—Mergenthaler Linotype Co. v. 
Gore. 160 So. 481. 118 Fla. 889. 

81. Ark.—L. D. Powell Co. v. Roun¬ 
tree. 247 S.W. 389. 167 Ark. 121, 30 
A.L.R. 414. 

Tex.—American Soda Fountain Co. v. 
Hairston, Clv.App., 69 S.W.2d 646— 
Phelps V. Jesse French & Sons 
Piano Co., Civ.App., 65 S.W.2d 374. 
12 C.J. P 28 note 7 [a] (2). 

88 . U.S.—Public Utilities Commi.M- 
sion of Rhode Island v. Attleboro 
Steam & Electric Co., 47 S.Ct. 294. 
273 U.S. 83, 71 L.Ed. 649, affirm¬ 
ing Attleboro Steam & Electric Co. 
V. Public Utilities Commission, 129 
A. 495, 46 R.I. 496, certiorari grant¬ 
ed Public Utilities Commission of 
Rhode Island v. Attleboro Steam 
& Electric Co.. 46 S.Ct. 103, 269 
U.S. 646, 70 L.Ed. 404—Electric 

Bond & Share Co. v. Securities and 


Exchange Commission. C.C.A.N.Y., 
92 P.2d 580, affirming, D.C., Securi¬ 
ties and Exchange Commission v. 
Electric Bond & Share Co., 18 F. 
Supp. 131, certiorari granted Elec¬ 
tric Bond & Share Co. v. Securities 
and Exchange Commission. 68 S. 
Ct. 411. 302 U.S. 681. 82 L Ed. 626, 
affirmed 68 S.Ct. 678, 303 U.S. 419, 
82 L.Ed. 936, 115 A.L.R. 105. 

23. U.S.—State Corporation Commis¬ 
sion of Kansas v. Wichita Gas Co.. 
Kan., 54 S.Ct. 321. 290 U.S. 561. 78 
L.Ed. 600. modifying, D.C.. Wichita 
Gas Co. V. Public Service Com¬ 
mission of Kansas, 2 F.Supp. 792— 
State Tux Commission of Missis¬ 
sippi V. Interstate Natural Gas Co.. 
Miss., 62 S.Ct. 62. 284 U.S. 41, 76 
L.Ed. 156—Public Utilities Com¬ 
mission of Rhode Island v. Attle¬ 
boro Steam & Electric Co., 47 S. 
Ct. 294, 273 U.S. 83, 71 L.Ed. 649, 
affirming Attleboro Steam & Elec*- 
tric Co. V. Public Utilities Commis¬ 
sion, 129 A. 495, 46 R.I. 496, certio¬ 
rari granted Public Utilities Com¬ 
mission of Rhode Island v. Attle¬ 
boro Steam & Electric Co., 46 S. 
Ct. 103, 269 U.S. 646. 70 L.Ed. 404 
—State of Missouri ex rel. Barrett 
V. Kansas Natural Gas Co., Kan. 
and Mo., 44 S.Ct. 644. 266 U.S. 298. 
68 L.Ed. 1027—Public Utilities 
Commission for State of Kansas v. 
Landon. Kan.. 39 S.Ct. 268, 249 U. 
S. 236, 63 I-.Ed. 677, reversing. D. 
C., Landon v. Public Utilities (Com¬ 
mission of State of Kansas, 242 F. 
658, and 246 F. 950, decree vacated 
39 S.Ct. 389. 249 U.S. 690, 63 L.Ed. 
791—(Community Natural Gas Co. 
V. Royse City, D.(C.Tex., 7 F.Supp. 
481—Wichita Gas Co. v. Public 
Service Commission of State of 
Kansas. D.O.Kan., 3 F.Supp. 722. 
D.C.—Galloway v. Bell. 11 F.2d 658, 
66 App.D.C. 172, certiorari denied 
46 S.Ct. 482, 271 U.S. 666, 70 L. 
Ed. 1140. 

N.y.—People ex rel. Pennsylvania 
Gas Co. V. Saxe, 128 N.E. 673, 229 
N.Y. 446, reversing 174 N.Y.S. 102. 
186 App.Div. 28. 

Xnoldonts of baslaoM 
Work done by foreign corporation 
operating interstate pipe line to ef- 
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feet delivery of natural gas to local 
distributing utilities and Industrial 
plants, as by constructing lateral 
pipe lines and measuring stations at 
termini thereof outside limits of 
municipalities, was mere incident to 
interstate business, as distinguished 
from reduction of pressure and other 
work done on gas after delivery to 
effect its distribution for consump¬ 
tion.—State ex rel. and to Use of 
Panhandle Eastern Pipe Line Co. v. 
Public Service Commission. Mo., 93 
S.W.2d 676. 

Movaxneat Into local distributing sys¬ 
tem 

Movement of natural gas from 
other states through foreign corpo¬ 
ration's interstate pipe line remains 
interstate movement until gas en¬ 
tered distribution system of local 
distributing utility.—State ex rel. 
and to Use of Panhandle Eastern 
Pipe Line ('Jo. v. Public Service Com¬ 
mission, supra. 

Industrial user 

Pipe line company which sold and 
delivered gas transported from out¬ 
side Missouri directly to industrial 
users in Missouri was engaged in in¬ 
terstate commerce and was not sub¬ 
ject to jurisdiction of Missouri Public 
Service Commission, where gas was 
delivered in compliance with contract 
between user and pipe line company 
without storing or holding, whether 
or not pipe line company owned all 
or part of lateral pipe line that gas 
passed through from main pipe line 
to industrial user.—State ex rel. 
Cities Service Gas Co. v. Public 
Service Commission, 86 S.W.2d 890, 
337 Mo. 809. certiorari denied Public 
Service Commission of Missouri v. 
State of Missouri ex rel. Cities Serv¬ 
ice Gas Co., 66 S.Ct. 383, 296 U.S. 
657, 80 L.Ed. 468. 

24L U.S.—State of Missouri ex rel. 
Barrett v. Kansas Natural Gas Co.,. 
Mo.. 44 S.Ct. 644. 266 U.S. 298, 68 
L.Ed. 1027. 

D.C.—Galloway v. Bell, 11 P.2d 658. 
66 App.D.C. 172, certiorari denied 
46 S.Ct. 482, 271 U.S. 666, 70 L.Ed. 
1140. 

Mo.—State ex rel. and to Use of Pan¬ 
handle Eastern Pipe Line Co. v. 
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dependent on the relative amounts of interstate or 
intra-state business done,^^ and cannot be circum¬ 
vented by the creation of a corporation which, 
while not technically itself in interstate commerce, 
controls the instruments of that commerce.^® How¬ 
ever, the business of supplying, on demand, local 
consumers is a local business, even though the gas 
be brought from another state and drawn for dis¬ 
tribution directly from interstate mains, and this 
is so whether the local distribution be made by the 
transporting company or by independent distribut¬ 
ing companies.27 

Trade-marks, A single shipment of trade-marked 
goods to a buyer without the state, accompanying 


circumstances showing an intention to continue this 
use, establishes interstate use of the trade-mark,*8 
but shipments from the factory to a distributing 
branch in another state do not establish use in in¬ 
terstate commerce,^® and neither does a sale and 
delivery of the trade-marked goods to a buyer in 
one state who then shipped them to himself in an¬ 
other.®® 

Contract including furnishing of labor, A con¬ 
tract of sale which is otherwise interstate in char¬ 
acter is not taken out of the protection of the com¬ 
merce clause of the federal constitution by the fact 
that the seller also agrees to place or erect, or assist 
in erecting, the property sold and where there is 


Public Service CommisHion, 93 S. 
W.2d 675—State cx rel. Cities 
Service Gas Co. v. Public Service 
Commission. 85 S.W.2d 890. 337 Mu. 
809, certiorari denied Public Serv¬ 
ice Commission of Missouri v. 
State of Missouri ex rel. Cities 
Service Gas Co., 56 S.Ct. 382. 296 

U. S. 657, 80 L-Ed. 468. 

Blrht to fix own rates 

Supply company brinf^inff natural 
i:as from another state into state 
and delivering Kras at city pate to 
distributing company is not subject 
to state regulation, and, congress not 
having legislated in the matter, such 
company may charge any price to 
distributing company.—Wichita (las 
Co. V. Public Service Commission of 
State of Kansas, D.C.Kan., 3 F.Supp. 
722. 

25. U.S.-—Electric Bond & Share Co. 

V. Securities and Exchange Com¬ 
mission, C.C.A.N.y., 92 F.2d 580, 
affirming, D.C., Securities and Ex¬ 
change Commission v. Electric 
Bond & Share (\)., 18 F.Supp. 131, 
certiorari granted Electric Bond & 
Share Co. v. Securities and Ex¬ 
change Commission, 58 S.Cl. 411, 

302 U.S. 681, affirmed 58 S.Ct. 678, 

303 U.S. 419. 

90. U.S.—Electric Bond & Share Co. 
V. Securities and Exchange Com¬ 
mission, supra—Federal Trade 
Commission v. Smith, D.C.N.Y., 1 
F.Supp. 247. 

27. U.S.—Southern Natural Gas Cor¬ 
poration V. State of Alabama, 57 
S.Ct. 696, 301 U.S. 148, 81 L.Ed. 
970, affirming State v. Southern 
Natural Gas Corporation, 170 So. 
178, 233 Ala. 81—East Ohio Gas 
Co. V. Tax Commission of Ohio, 
Ohio, 51 S.Ct. 499, 501, 283 U.S. 
465, 75 Ij.Ed. 1171, affirming, D.C., 
43 F.2d 170, disapproving l*enn- 
sylvania Gas Co. v. Public Serv¬ 
ice Commi.ssion Second Dist., of 
State of New York, 40 S.Ct. 279. 
252 T7.S. 23, 64 L.Ed. 434, affirming 
In re Pennsylvania Gas Co., 122 
N.E. 260, 225 N.Y. 397, which af- 

15 C.J.S.—20 


firmed 171 N.Y.S. 1028, 184 App. 
Div. 556, which reversed 169 N.Y. 
S. 820, 103 Mise. 37—State of Mis¬ 
souri ex rel. Barrett v. Kansas 
Natural Gas Co.. 44 S.Ct. 544. 265 

U. S. 298, 68 L.Ed. 1027. reversing 
State V. Kansas Natural Gas C7o.. 
208 P. 622, 111 Kan. 809, and af¬ 
firming, D.C.Kan., Central Trust 
Co. of New York v. Consumers’ 
Light, Heat & Power Co., 282 F. 
680, and, D.C.Mo., State of Mis¬ 
souri V. Kansas Natural Gas Co., 
282 F. 341. 

Ark.—Department of Public Utilities 

V. Arkansas Louisiana Gas Co., 108 
S.W.2d 686. 

Pa —Fayette County Gas Co. v. Pub¬ 
lic Service Commis.sion, 70 Pa.Su¬ 
per. 472—Camliria Steel Co. v. 
Johnson Fuel (^ompany, 70 Pa.Su- 
per. 464—Franke v. Johnstown 
Fuel Supply (^o., 70 Pa.Super. 446. 
“Interstate movement ended when 
the gss pas.sed into local mams.”— 
Public ITtillties Commission for 
State of Kansas v. Landon, Kan., 39 
S.Ct. 268, 270, 249 U.S 236. 63 L.Ed. 
677, reversing, D.C., Landon v. Pub¬ 
lic Utilities Commission of State of 
Kansas, 242 F. 668, and 245 F. 950, 
decree vacated 39 S.Ct. 389, 249 U.S. 
590. 63 L.Ed. 791. 

Contrary view taken.—Mill Creek 
Coal & Coke Co. v. Public Service 
Commission, 100 S.E. 667, 84 W.Va. 
662, 7 A.L.H. 108. 

Ordinance held valid 
An ordinance of Kansas City, Mo., 
prohibiting gas consumers from us¬ 
ing gas pumps or other devices to 
increase the flow of gas beyond the 
normal pressure in the pipes to the 
detriment of other consumers, and 
productive of a dangerous condition 
owing to increase of hazard of explo¬ 
sions, is not an interference with 
interstate commerce, although the 
gas is delivered from the states of 
Oklahoma and Kansas to the local 
gas company by pipe lines owned by 
the Kansas Natural Gas Company, 
which as compensation receives forty 
per cent of the receipts from the 
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sale of gas in Kansas City.—Myron 
Green Cafeterias Co. v. Kansas City, 
Mo., 240 S.W. 132, 293 Mo. 519. 
Ibooal Buinnfaotnre and distrlbntloa 
Distribution and manufacture of 
eli'ctricity, which is distributed whol¬ 
ly within state, is intra-state com¬ 
merce.—In re American States Pub¬ 
lic Service Co., D.C.Md., 12 F.Supp. 
667, modified on other grounds. C.C.A.. 
Burco, Inc. v. Whitworth. 81 F.2d 
721, certiorari denied 56 S.Ct. 670, 297 
U.S. 724, 725. 80 L.Ed. 1008, two cas¬ 
es—Missouri I*ublic Service Co. v. 
City of Concordia, Mo., D.C.Mo., 8 
F.Supp. 1. 

Buyer engaged la laterstate com- 
meroe 

It has been held that packing com¬ 
panies engaged in interstate com- 
mer(‘e could purchase natural gas in 
interstate commerce and have it 
brought in for their consumption un¬ 
der private contract without consent 
of municipality.—Sioux City, Iowa v. 
Missouri Valley Pipe Line Co., D.C. 
Iowa, 46 F.2d 819. 

26. D.i\—Worden v. Cannaliato, 285 
F. 988, 62 App.D.C. 254. 

29. D.C.—Ault & Wiborg Co. v. 
Jaenecke Ault Co., 269 F. 672, 60 
App.D.C. 166. 

30. D.C.—Worden v. Cannaliato, 285 
F. 988, 52 App.D.C. 264. 

31. Del.—Wilmington Dry Goods Co. 
V. National Automatic Mach. Co., 
Super., 190 A. 735. 

Tex.—American Soda Fountain Co. 
V. Hairston, Civ.App., 69 S.W.2d 
646—Southern Discount Co. v. 
Rose, Civ.App., 290 S.W. 861, re¬ 
versed on other grounds, Com.App., 
296 S.W. 482 

Wis.—Koppers Co. v. City of Mil¬ 
waukee, 211 N.W. 147, 191 Wis. 
397. 

12 C.J. p 28 note 9. 

Bookkeeping system 

Sale by local agents of foreign cor¬ 
poration of M<'(7askey register sys¬ 
tem for bookkeeping was interstate 
commerce, not requiring filing of ar¬ 
ticles of incorporation In office of 
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a provision of the contract of sale requiring^ con* 
struction or installation of the property sold, if 
inherently relating and appropriate to, and in¬ 
trinsically dealing with, the thing sold, the entire 
transaction must be deemed interstate commerce."^ 
It is incumbent on the seller, however, in order to 
bring the labor done in the state within the inter¬ 


state character of the sale, to show that, on account 
of the peculiar or complex character of the article 
sold, the labor is essential to the accomplishment of 
the interstate commerce transaction,33 and obvious¬ 
ly, mere construction contracts are not made in¬ 
terstate sales by the importation of part or all of 
the material from another state,®^ since that which 


secretary of state to procure permit 
as prerequisite for bringrinK action 
within state, notwithstanding: trans¬ 
action Involved installation, which 
was mere incidental ag:reement.—Mc- 
Oaskey Regrister Go. v. Mann, Tex. 
Civ.App., 273 S.W. 1118. 

32. U.S.—York Mtg. Co. v. Colley, 

38 S.Ct. 430, 247 U.S. 21, 62 L.Ud. 

963, 11 A.L.R. 611, reversing:, Tex. 

Civ.App., 172 S.W. 206. 

“Whether the ag:reement to erect 
or Install an apparatus, device, or 
article brings it within the field of 
Interstate commerce depends princi¬ 
pally upon whether such erection or 
installation is a mere incident to an 
interstate transaction, or whether 
such erection or Installation inher¬ 
ently is so intricate or complex that 
to include it within the purview of 
an intrastate transaction would 
amount to a regulation, restriction, 
or prohibition of interstate com¬ 
merce.”—Pfaudler Co. v. Weatphal, 
209 N.W. 700, 702, 190 Wis. 486. 

appljrlsr this rnla to the faote 
of Aiisr paxtioulor oase, we should 
consider primarily whether the work 
performed was necessary to put the 
g:oods sold into condition for the use 
for which they were destined, or was 
work over and above that required 
by the inherent nature of the sub¬ 
ject-matter of the sale.”—^Weber 
Showcase & Fixture Co. v. Co-ed 
Shop, 66 P.2d 667, 669, 47 Ariz. 416. 

Partloiilar things sold 

Within the rule of the text it has I 
been held with reference to the sale | 
of the following articles that the 
construction or installation thereof 
was part of the interstate transac¬ 
tion: 

(1) Acetylene gas plant.—Southern 
Discount Co. v. Rose, Tex.Com.App., 
296 S.W. 482, reversing. Civ.App., 290 
S.W. 861—J. B. Colt Co. V. Mc- 
Burnett, Tex.Clv.App., 1 S.W.2d 386. 

(2) Brick-burning equipment.— J. 
C. Boss Engineering Co. v. Gunder¬ 
son Brick & Tile Co., 209 N.W. 876. 
168 Minn. 183. 

(3) Coke and gas ovens.—Koppers 
Co. V. City of Milwaukee, 211 N.W. 
147, 191 Wis. 897. 

(4) Combination harvester.—Ad- 
vance-Rumely Thresher Co. v. Stohl. 
283 P. 731, 76 Utah 124. 

(6) Elevator and other equipment. 
—Metal Door & Trim Co. v. Hunt. 39 
P.2d 72, 170 Okl. 240, 101 A.L.R. 360. 

(6) Glass-lined condensing tanks.— 


Pfaudler Co. v. Westphal, 209 N.W. 
700. 190 Wis. 486. 

(7) Grain drier and cooler.—Hess 
Warming & Ventilating Co. v. Burl¬ 
ington Grain Elevator Co., 217 S.W. 
493. 280 Mo. 163. 

(8) Machinery for handling and 
condensing milk.—Mojonnier Bros, 
Co. v. Detroit Milling Co., 206 N.W. 
625, 233 Mich. 312. 

(9) Machinery for oil-cracking re¬ 
finery.—Kaw Boiler Works Co. v. In¬ 
terstate. Refineries, 236 P. 654, 118 
Kan. fi93, petition dismissed Inter¬ 
state Refineries v. Kaw Boiler Works 
Co., 46 S.Ct. 104, 269 U.S. • 696. 70 
L.Ed. 431. 

(10) Organ.—Aeolian Co. v. Fisch¬ 
er, C.C.A.N.Y., 40 F.2d 189, reversing, 
D.C., 36 F.2d 34. 

(11) Plate glass window.—Webb v. 
Knoxville Glass Co., 289 S.W. 260, 
217 Ky. 225. 

(12) Refrigeration and Ice-manu- 
facturing machinery. 

U.S.—York Mfg. Co. v. Colley, Tex., 
38 S.Ct. 430, 247 U.S. 21, 62 L.Ed. 
963. 11 A.L.R. 611. 

Ala.—Cobb v. York Ice Mac-hinery 
Corporation, 169 So. 811, 230 Ala. 
96. 

Ga.—City of Atlanta v. York Mfg. 

Co.. 116 S.E. 196, 165 Ga. 33. 

Ky.—United Iron Works (\>. v. Wat- 
terson Hotel Co., 206 S.W. 166, 182 
Ky. 113. 

Mich.—Whitehead & Kales Co. v. 
Taan, 208 N.W. 3 48, 233 Mich. 697 
—Westcrlin & Campbell Co, v. De¬ 
troit Milling Co., 206 N.W. 371, 
233 Mich. 384. 

(13) Store fixtures.—Weber Show¬ 
case and Fixture Co. v. Co-ed Shop, 
66 P.2d 667, 47 Ariz. 416. 

Organization of zaloz campaign 

Where goods to be used as pre¬ 
miums were sold and shipped from 
another state, and notes were execut¬ 
ed in payment of the premiums, and 
seller agreed to send organizer to 
assist buyer within state, and to pay 
certain amounts in cash if business 
of buyer was not Increased, and buy¬ 
er did not permit the organizer sent 
into the state to do anything in rela¬ 
tion to the business, the seller can¬ 
not be held to have carried on, trans¬ 
acted, or engaged in business in the 
state within the meaning of a stat¬ 
ute requiring one doing business in 
the state under an assumed name to 
file a certificate in the office of the 
county clerk, and the seller could re¬ 
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cover the purchase price of the pre¬ 
miums in the state courts without 
filing such certificate, although It 
might in the future possibly do 
something within the ban of the 
statute.—Loveland v. Warner, 204 P. 
622, 108 Or. 638, rehearing denied 206 
P. 298, 103 Or. 638. 

33i Mich.—Decorators* Supply Co. 
V. Chaussee, 178 N.W. 665, 211 
Mich. 302. 

Minn.—Palm Vacuum Cleaner Co. v. 
BJornstad, 161 N.W. 216, 136 Minn. 
38, L.R.A.1917C 1012. 

Tex.—Southern Discount Co. v. Rose, 
Civ.App., 290 S.W. 861, reversed on 
other grounds, Com.App., 296 S.W. 
482—-York Mfg. Co. v. Colley, Civ. 
App., 172 S.W. 206, limiting Lesch- 
en, etc.. Rope Co. v. Moser, Civ. 
App., 169 S.W. 1018, and reversed 
on other grounds 38 S.Ct. 430, 247 
U.S. 21, 63 L.Ed. 963, 11 A.L.R. 
611. 

34. U.S.—General Ry. Signal Co. v. 
Commonwealth of Virginia ex rel. 
State Corporation Commission, 38 
S.Ct. 360, 246 U.S. 600, 62 L.Ed. 
864, affirming General Ry. Signal 
Co. v. Commonwealth, 87 S.E. 698, 
118 Va. 301—Beach v. Kerr Tur¬ 
bine Co., D.COhio, 243 F. 706. 

Ind.—U. S. Const. Co. v. Hamilton 
Nat. Bank of Ft. Wayne, 126 N.E. 
866, 73 Ind.App 149. 

Mich.—Decorators’ Supply Co. v. 
Chaussee, 178 N.W. 666, 211 Mich. 
302. 

Minn.—Palm Vacuum Cleaner Co. v. 
BJornstad. 161 N.W. 216, 136 Minn. 
38, L.R.A.1917C 1012. 

Wyo.—Interstate Const. Co. v. Lake- 
view Canal Co., 224 P. 850, 31 Wyo. 
191. 

12 C.J. p 28 note 11. 

Beating plant 

(1) A foreign corporation did busi¬ 
ness within the state, as distinguish¬ 
ed from interstate commerce, where 
it furnished and installed a heating 
plant, which was not so complicated 
that it had to be installed by the 
corporation, the installation repre¬ 
senting foj*ty-two per cent of the 
cost.—Peck-Williamson Heating & 
Ventilating Co. v. McKnight & Merz, 
205 S.W. 419, 140 Tenn. 563. 

(2) That foreign seller of water 
heater had spent some time in fac¬ 
tory qualifying himself to install 
heaters and thought that Installation 
could not be properly done by plumb¬ 
er did not bring contract for sale 
and installation of heater within 
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is inherently intra-state does not lose its essential 
nature because it forms part of an interstate com¬ 
merce contract to which it has no necessary re- 

!ation.35 

§ 27. - Sales by Agent 

A tale by an agont involving interatate transportation 
in the delivery of the goods, is a transaction of inter- 


§ 27 

State commerce, but the rule is otherwise as to goods 
sold after shipment into the state of delivery. 

Where a sale is made by an agent, or an order is 
solicited by him, and the delivery of the goods in 
consummation of the sale or in the filling of the 
order requires their transportation from one state 
to another, the transaction is one of interstate 
commerce,^® even though, instead of delivery being 
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commerce clause of federal consti¬ 
tution, so as to preclude state from 
forbidding installation by any one 
except licensed plumbers.—Pitts¬ 
burgh Water Heater Sales Co. v. 
State Board of Health of Kentucky, 
82 S.W.2d 478. 259 Ky. 486. 

36. U.S.—General Ry. Signal Co. v. 
Commonwealth of Virginia ex rel. 
State Corporation Commission, 88 
S.Ct. 360. 246 T7.S. 500, 62 I..Kcl. 
854, affirming General Ry. Signal 
Co. v. Commonwealth, 87 S.E. 598, 
118 Va. 301—Browning v. City of 
WaycroHS, Ga., 34 S.Ct. 578. 233 U. 
S. 16, 58 L.Ed. 828. 

Minn.— Palm Vacuum Cleaner Co. v. 
BJornstad. 161 N.W. 215, 136 Minn. 
38, L.U.A.1917C 1012. 

Ornamental plaster work 
Foreign corporation, not licensed 
to do business in the state, could not 
recover on its contract to furnish 
and set in place ornamental plaster 
work on a building being constructed 
in the state, where such material 
could be furnished by concerns in 
the state and erected by mechanics 
in the state, and where there was no 
such intrinsic or peculiar Quality or 
inherent complexity in such orna¬ 
mental plaster as would prevent its 
sale unless erected by such corpora¬ 
tion, the corporation being an undo¬ 
mesticated foreign corporation en¬ 
gaged in intra-state business.—Deco¬ 
rators’ Supply Co. v. Chaussee, 178 
N.W. 665. 211 Mich. 302. 

36. U.S.—Sonneborn Bros. v. Cure- 
ton, Tex., 43 S.Ct. 643, 262 U.S. 
506. 67 L.Ed. 1095—Hump Hairpin 
Mfg. Co. V. Emmerson, HI.. 42 S. 
Ct. 305, 258 U.S. 290, 66 L.Ed. 622, 
affirming 127 N.E. 746, 293 111. 387 
—Western Oil Refining Co. v. 
Lipscomb, Tenn., 37 S.Ct. 623, 244 

U.S. 346, 61 L.Ed. 1181—Chicago 
Portrait Co. v. City of Bellingham. 
D.aWash., 270 F. 584. 

Ala.—City of Roanoke v. Stewart 
Grocery Co., 176 So. 820. 

Ark.—Sillin v. Hessig-Ellis Drug Co., 
26 S.W.2d 122, 181 Ark. 386—L. D. 
Powell Co. V. Rountree, 247 S.W. 
389, 157 Ark. 121, 30 A.L.R. 414. 
Cal.—Charlton Silk Co. v. Jones, 212 
P. 208, 190 Cal. 341—W. W. Kim¬ 
ball Co. V. Read, 185 P. 192, 43 
Cal.App. 342. 

Del.—^Wilmington Dry Goods Co. v. 
National Automatic Mach. Co., Su¬ 
per., 190 A. 785. 


Fla.—Mcrgenthaler Linotype Co. v. 
Gore. 160 So. 481. 118 Fla. 889— 
Wilk V. City of Bartow. 97 So. 307, 
86 Fla. 186. 

Ga.—Oump v. McCord, 113 S.E. 534, 
1.''.4 Ga. 147. 

Ill -Richard Young Co. v. Meyer- 
Rudolph Shoe Co.. 261 Ill.App. .327 
—Tiondon Guaranty & Accident (7(i. 

V. Watte, 234 Ill.App. 497—Higgin 
Mfg. Co. V. Foreman Bros. Bank¬ 
ing Co.. 222 Ill.App. 29. 

Ind.—(7ity of Rushville v. Heyne- 
man, 114 N.E. 691, 186 Ind. 1. 

Ky.—Melton Electric Co. v. Central 
Credit Corporation. 28 S.W.2d 507, 
234 Ky. 469—Security Finance Co. 
V. Collins, 5 S.W.2d 886, 224 Ky. 
134—Brcnard Mfg. Co. v. Jones, 
269 S.W. 722, 207 Ky. 566—Larkin 
Co. v. Commonwealth, 189 S.W. 3, 
172 Ky. lOG. 

La.— State v. Premier Malt Sales Co., 
136 So. 5. 172 La. 923—Ballard v. 
Wrought Iron Range Co., 81 So. 
429, 144 La. 931. 

Me.—F. S. Royster Guano Co. v. 

Cole, 99 A. 33. 115 Me. 387. 

Mass.—Carlos Ruggles Lurnbt'r Co. 
V. Commonwealth, 158 N.E. 899, 
261 Mass. 450. 

Mich. — J. B. Simpson, Inc., v. 
O Hara, 268 N.W. 809, 277 Mich. 55 
—Cleveland Cooperage Co. v. De¬ 
troit Milling Co., 209 N.W. 144, 235 
Mich. 67—Rath Packing Co. v. 
General Cold Storage Co., 192 N.W. 
632, 222 Mich. 315. 

Miss.—City Sales Agency v. Smith, 

88 So. 625, 126 Miss. 202. 

Mo.—Yerxa, Andrews & Thurston v. 
Randaxzo Macaroni Mfg. Co., 288 
S.W. 20, 316 Mo. 927—City of Cal¬ 
ifornia V. Riback, 204 S.W. 389— 
General Excavator Co. v. Emory, 
App., 40 S.W.2d 490. 

N.n.—Pennsylvania Rubber Co. v. 

Brown, 143 A. 703, S3 N.H. 336. 
N.J.—Shepherst v. Borough of Avon- 
By-The-Sea, 128 A. 232, 8 N.J.Misc. 
317. 

N.M.—Abner Mfg. Co. of Wapako- 
neta, Ohio, v. McLaughlin, 64 P.2d 
387, 41 N.M. 97. 

N.Y.—National Cash Register Co. v. 
Taylor. 297 N.Y.S. 169, 262 App. 
Dlv. 90—l^iash, Inc., v. A. C. Og¬ 
den Milk Co., 297 N.Y.S. 1008, 163 
Misc. 407. 

Okl.—Ex parte McGowan, 216 P. 739, 

89 Oki. 294. 

Or.—Mcrgenthaler Linotype Co. v. 
Spokesman Pub. Co.. 270 P. 619, 
127 Or. 196—Loveland v. Warner, 

307 


204 P. 622. 108 Or. 638, rehearing 
denied 206 P. 298, 103 Or. 638. 

Pa.—Pictorial Review Co. v. Mus- 
ser, 6 Pa.Dist. & Co. 141—City of 
Harrisburg v. Rice, 8 Pa.Dist. & 
Co. 613—Mt. Holly Springs v. Wilt. 
43 Pa Co. 566 

S.D.—Wyman, Partridge Holding Co. 
v. Lowe, 272 N.W. 181—Lawyers' 
Co-op. Pub. Co. v. Bauer, 244 N.W. 
327, 60 S.D. 250—Dakota T’hoto 
Engraving Co. v. Woodland, 241 N. 

W. 510, 59 S.D. 523, affirming 236 
N.W. 471. 58 S.D. 441. 

Tenn.—Ryan v. Reed Air Filter Co., 
11 Tenn. App. 4 72 —Hollingshead 
Co. V. Baker, 4 Tenn.App. 362. 

Tex.—John A. Dickson Pub. Co. v. 
Bryan. Com.App., 5 S.W.2d 980, re¬ 
versing. Civ.App., 289 S.W. 1012. 
60 A.Un. 983—Abner Mfg. Co. v. 
Nevels, Civ.App, 118 S.W.2d 607— 
Collins v. Hardeman-Klng Co., Civ. 
App., 74 S.W.2d 181—Shapleigh 
Hardware Co. v. Kccland Bros., 
Civ.App., 60 S.W.2d 510—Mendlo- 
vitz v. Samuels Shoe Co., Civ.App., 

5 S.W.2d 559—MeCaskey Register 
Co. V. Mann, Civ.App., 273 S.W. 
111.3—F. L. Shaw Co. v. Dalton 
Adding Much. Co., Civ.App., 211 S. 
W. 833. 

Utah. — Advance-Rumely Thresher 
Co. v. Stohl, 283 P. 731, 76 Utah 
124. 

Vt.—ACtna Chemical Co. v. Spaulding 

6 Kimball Co., 126 A. 682, 98 Vt. 
51. 

Wash.—Williams v. Hamilton, 76 1*. 
2d 1029 — Dalton Adding Mach. 
Sales Co. v. Lindquist, 242 P. 643, 
137 Wash. 375. 

12 C.J. p 28 note 12—14A C.J. p 1256 
note 59. 

Catalogna orders at retail stores 

Michigan state sales lax Is Inap¬ 
plicable to catalogue orders of cus¬ 
tomers forwarded by retail stores in 
Michigan to mail order house In an¬ 
other state for acceptance and ship¬ 
ment to or for customers in Michi¬ 
gan, such order and shipment con¬ 
stituting interstate commerce.— 
Montgomery Ward & Co. v. Fry, 269 
N.W. 166, 277 Mich. 260. 

Kaadlsr of agricultural product 

Under disclosure that Vermont 
creamery solicited and received milk 
as agent of producers, that title re¬ 
mained in producers, that creamery 
sold milk to purchasers In Boston, 
Mass., area, that it contracted with 
carriers and paid them for trans- 
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made direct to the purchaser it is made through 
the medium of the selling or other agent of the 
seller.37 The interstate character of the sale is not 
affected by the fact that the seller advertises its 
products in the state where deliveries are made, 
or maintains an office with a stock of samples and 
a force of office employees and traveling salesmen 
there,or agrees to send a man to help carry on 
an advertising campaign and the fact that some 
alterations are made on the thing sold in the state 
of delivery does not change the rule, such altera¬ 
tions being incidents of delivery, which is a part of 
interstate commerce.^^ So, too, a contract for so¬ 


liciting orders for goods to be imported from one 
state into another and there delivered by agents di¬ 
rectly to the customers relates to interstate com¬ 
merce and constitutes a transaction of interstate 

commerce.^ 3 

While the shipment of goods from one state to 
another on consignment is itself an act of interstate 
commerce not within state control,^3 the sale of 
goods by an agent taking place after the goods have 
come within the state is not an act of interstate 
commerce, although the goods were shipped in from 
the principal or manufacturer in another state.^^ 


portiniT milk from creamery to that 
market, that creamery charged pro¬ 
ducers a cent a quart for service and 
paid net proceeds to producers, and 
that creamery produced no milk, the 
creamery was a “handler” within ag¬ 
ricultural marketing agreement of 
1937, and was not beyond reach of 
federal statutes, within meaning of 
the Agricultural Adjustment Act. as 
amended by Act June 3, 1937. 7 TT.S. 
C.A. S 601 et seq.—-U. S. v. Corinth 
Creamery, D.C.Vt., 21 F.Supp. 265. 

37. U.S.—Western Oil Rtfining Co. 
v. lApscomb, Tenn., 37 S.(U. 623, 
244 IT.S. 346. 61 L.Ed. 1181. 

Ark.—Citizens’ Union Nat. Bank v. 
Thweatt, 266 S.W. 956. 166 Ark. 
269—Crawford v. I.ioulsville Silo & 
Tank Co., 265 S.W. 355. 166 Ark. 
88 . 

Fla.—Wilk v. City of Bartow. 97 So. 
307, 86 Fla. 186. 

La.—Ballard v. Wrought Iron Range 
Co., 81 So. 429, 144 La. 931. 

Mi<'h.—J. B. Simpson, Inc. v. O’Hara, 
268 N.W. 809. 277 Mich. 65. 

Miss.—City Sales Agency v. Smith. 

88 So. 625. 126 Miss. 202. 

N.J.—Shepherst v. Borough of Avon- 
By-The-Sea, 128 A. 232, 3 N.J.Miso. 
817. 

N.Y.—National Cash Register Co. v. 
Taylor. 297 N.Y.S. 169, 252 App. 
Div. 90. 

Okl.—Ex parte McGowan, 216 P. 739, 

89 Okl. 294. 

S.C.—Jewel Tea Co. v. City of Cam¬ 
den, 172 S.E. 307, 171 S.C. 353. 
Tex.—John A. Dickson Pub. Co. v. 
Bryan. Com.App.. 5 S.W.2d 980, re¬ 
versing, Clv.App.. 289 S.W. 1042, 
60 A.L.R. 983—(Tollins v. Harde- 
man-King Co.. Civ.App., 74 S.W.2d 
181. 

Wash.—Williams v. Hamilton. 76 P. 
2d 1029. 

12 C.J. p 29 note 13. 

Contrary view taken in National 
Cash Register Co. v. Ondrusek, Tex. 
Civ.App., 271 S.W. 640. 

llal&tenanos of warohonso or de¬ 
pository within state, where goods 
remain no longer than is necessary 
to match up orders which are com¬ 


ing in, does not change rule.—Mt. 
Holly Springs v. Wilt, 43 Pa.Co. 566. 

38. Minn. — Victor Talking Mach. 
Co. V. Lucker, 150 N.W. 790, 128 
Minn. 171. 

39. Ga. — Dennison Mfg. Co. v. 
Wright, 120 S.E. 120, 156 Oa. 789. 

Ill.—Richard Young Co. v. Meyer- 
Rudolph Shoe Co.. 261 Ill.App. 327. 
Mass.—Alpha I’ortland Cement Co. 

V. Commonwealth. 139 N.E. 158, 
244 Mass. 530, reversed on other 
grounds 45 S.Ct. 477. 268 U.S. 203, 
69 L.Ed. 916. 44 A.L.R. 1219. 

Bosident agent 

Where two motor trucks were sold 
In Mississippi by an order through 
an agent of a foreign corporation 
and accepted by the foreign corpora¬ 
tion in New Orleans, La., the trans¬ 
action is in interstate commerce, and 
a Mississippi statute against doing 
business in the slate without first 
recording charter, is not applicable, 
even though the soliciting agent re¬ 
sides in Mississippi and receives, de¬ 
livers, and demonstrates the trucks 
and receives part cash with written 
security for the balance within the 
state.—City Sales Ag€*ncy v. Smith, 
88 So. 625. 126 Miss. 202. 

40. Tex. — American Mfg. Co. v. 
Skidmore Drug, etc., Co., Civ.App., 
170 S.W. 128. 

41. Mich.—J. B. Simpson, Inc. v. 
O’Hara, 268 N.W. 809, 277 Mich. 
65. 

42. Mo.—Security State Bank v. 
Simmons. 157 S.W. 585, 251 Mo. 2. 

S.D.—Sioux Remedy Co. v. Llndgren. 

130 N.W. 49, 27 S.D. 123. 

12 C.J. p 29 note 16. 

43. Tex.—Southwest General Elec¬ 
tric Co. V. Nunn Electric Co., Com. 
App., 283 S.W. 781, reversing. Civ. 
App., 263 S.W. 954—Eastman v. 
Tiger Vehicle Co., Civ.App., 196 S. 

W. 336, error refused. 

12 C.J. p 29 note 17. 

Shlpinsnt to factor 

(1) Foreign corporation which 
shipped potatoes on consignment to 
factor in state, who sold them in 
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his own name, deducted expenses and 
commission from proceeds, remitting 
balance to corporation, which had no 
place of business in state, was en¬ 
gaged in interstcatc commerce.—Ty¬ 
son V. Jennings Produce Co., 77 So. 
986, 16 Ala.App. 374, certiorari de¬ 
nied Ex parte Tyson, 77 So. 993, 201 
Ala. 331. 

(2) Factor, to whom foreign cor* 
poration ships goods on consignment, 
and which conducts a place of busi¬ 
ness and sells the goods in its own 
name and at its own expense, is not 
the representative or agent of the 
foreign corporation, and his place of 
business is not its place of business, 
and the transaction does not consti¬ 
tute a doing of business within the 
stale.—City of Atlanta v. York Mfg. 
Co., 116 S.E. 195, 155 Ga. 33. 

(3) Where a factor takes orders 
for machinery and apparatus in the 
name of its principal, a foreign cor¬ 
poration, which furnishes a person 
to supervise the erection of the 
plant, the transaction is interstate 
business.—City of Atlanta v. York 
Mfg. Co., supra. 

(4) Where Tennessee cotton factor 
advanced money to Missouri cotton 
dealer under trust deed and cotton 
contract, credit being extended in 
consideration of agreement to ship 
cotton to Tennessee to be handled by 
factor, transaction constituted inter¬ 
state commerce.—Yarbrough v. W. 
A. Gage & Co.. 70 S.W.2d 1055, 334 
Mo. 1146. 

44. U.S.—Ward Baking Co. v. Fed¬ 

eral Trade Commission, C.C.A. 
Wash., 264 F. 330. 

Fla.—Reliance Fertilizer Co. v. Da¬ 
vis. 169 So. 679. 124 Fla. 859. 

Ga.—^Alspuugh v. Town of Cadwell, 
99 S.E. 707. 24 Ga.App. 16. 

Ky.—Wagner v. City of Covington, 
197 S.W. 806. 177 Ky. 386. affirmed 
40 S.Ct. 93, 251 U.S. 96, 64 L.Ed. 
167. 

La.—Ballard v. Russell. 82 So. 730, 
145 La. 636. 

N.Y.—People ex rel. Wear-U-Well 
Shoe Co. V. Graves, 289 N.Y.S. 196, 
248 App.Div. 803. 
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This rule has been held not to apply, however, to 
sales of samples brought into the state, not for the 
purpose of sale, but to be used in securing orders 
for goods sold in interstate commerce,^5 ^nd, like¬ 
wise, the rule has not been applied where the goods 
were sold after shipment into the state for demon¬ 
stration to a prospective customer^® or exhibition at 
a local fair.^*^ 

As between employer and employee, a salesman 
employed to solicit orders is not while traveling in 
his allotted territory engaged in interstate com¬ 
merce or in commerce of any kind, so as to be ex¬ 
cluded from the benefits of a workmen's compensa¬ 
tion act.^8 

§ 28. - Traffic in Original Packages 

a. In general 

b. Modifications of doctrine 

a. In General 

Goods shipped from one state to another remain In 
Interstate commerce so long as they remain in the orig¬ 
inal package in which they were deiivered to the car¬ 
rier for transportation, but when that package is broken, 
the interstate commerce is deemed to have ceased, and 


the goods and traffic therein are subject to state regula¬ 
tion. 

It is the rule as to goods and merchandise gen¬ 
erally, and was formerly the rule as to intoxicating 
liquors, foods, and drugs before the passage of stat¬ 
utes subjecting them to different rules, that goods 
which are articles of commerce, by reason of their 
coming from another state or foreign country, re¬ 
main such, and their importation and sale are free 
from state interference so long as they remain in 
the original unbroken package.^® The importer has 
a right, unimpeded by state interference, to sell and 
deliver an imported article in the original package 
in person or through an agent,®® unless he is keep¬ 
ing it with intent to sell illegally®^ or in a manner to 
defraud the consumer.®2 The only exception to this 
rule is the case of the itinerant peddler whose sales 
even of goods brought into the state in the original 
package are subject to state control within the ex¬ 
ercise of the state police power for the public safe¬ 
ty.®® The rule is not limited to those articles of 
commerce that arc capable of being put in the form 
of a package in the generally accepted meaning of 
that word, but it applies likewise to other articles 


Wash.—Dalton Addinf? Mach. Sales 

Co. V. Lindquist, 242 P. 643. 137 

Wash. 375. 

12 C.J. p 2}) note 18. 

Sale for retail dealer 

Where a foreijrn corporation sold 
machines to retail dealers, and em¬ 
ployed salesmen who, pursuant to a 
contract ln'tween corporation and 
dealer, rendered service to the deal¬ 
er, in making sales, the resale was 
domestic commerce, as to which the 
corporation was subject to a munici¬ 
pal license tax.—City of Birminghan 
V. Hoover Suction Sweeper Co., 100 
So. 83. 19 Ala.App. 661. 

45ii S.D.—Wyman, Partridge Holding 

Co. V. Lowe, 272 N.W. 181, 183. 

Beason for rule 

“The nature and character of a 
sample carried by a salesman travel¬ 
ing for a company located without 
the state, and which is used by the 
salesman to procure orders trans¬ 
mitted to and filled by the company 
without the state, is that of an im¬ 
plement of interstate commerce. 
The fact that some of these samples 
were sold direct to the respondents 
does not make said sale a sale in 
Intrastate commerce and one which 
will label all the transactions be¬ 
tween appellant and respondents as 
Intrastate. Such a sale of an im¬ 
plement of interstate commerce is 
merely incidental to the main busi¬ 
ness transactions between the appel¬ 
lant and respondents which are con- 
cededly Interstate in character.”— 


Wyman, Partridge Holding Co. v. 
Lowe, supra. 

46. Wis.—American Slicing Maish. 
Co. v. Jaworski, 192 N.W. 60, 179 
Wis, 634. 

47. Tex.—Hastman v. Tiger Vehicle 
Co.. Civ.App.. 195 S.W. 336, error 
refused. 

48. Kan.—Kennedy v. Hull & Dillon 
Packing Co., 285 P. 536, 130 Kan. 
191. 

48. U.S.—Wallace v. Currin, C.C.A. 

N.C., 95 F.2d K56—Pacific States 
Box & Basket Co. v. Gehlar, D.C. 
Or., 9 F.Supp. 341. affirmed Pacific 
States Box & Basket Co. v. White. 
56 S.Ct. 159, 296 U S. 176, 80 L.Ed. 
138, 101 A.L.R. 853—Cleveland Re¬ 
fining Co. of Cleveland, Ohio, v. 
Phipps. D.C.Ohio, 277 F. 463, af¬ 
firmed Phipps v. Cleveland Refin¬ 
ing Co. of Cleveland, Ohio, 43 S. 
Ct. 418, 261 U.S. 419, 67 L.Ed. 739 
—Post Printing & Publishing Co. 
V. Brewster, D.C.Kan., 246 F. 321. 
Ark.—Department of Public Utilities 
v. Arkansas Louisiana Cas Co., 108 
S.W.2d 586. 

Ky.—Talbot v. Smith. 277 S.W. 267, 
211 Ky. 239. 

Me.—Mexican Petroleum Corporation 
v. City of South Portland, 116 A. 
900, 121 Me. 128, 26 A.L.R. 965. 
N.Y.—Cline v. Consumers’ Co-op. Gas 
& Oil Co., 274 N.Y.S. 362, 152 Misc. 
663. 

12 C.J. p 29 note 19. 

Means and methods of regulating 
traffic in original packages see in¬ 
fra 5 87. 


Artiflolallty of doctrine 

“The unbroken-package doctrine, 
as applied to interstate commerce, 
has come to be regarded, generally 
at least, as more artificial than 
sound.”—Whitfield v. State of Ohio, 
56 S.Ct. 532, 535, 297 U.S. 431, 80 L. 
Ed. 778, affirming 196 N E. 164, 129 
Ohio St. 643, dismissing error 197 
N.E. 605, 49 Ohio App. 530, certio¬ 
rari granted Whitfield v. State of 
Ohio, 56 S.Ct. 141, 296 U.S. 561, 80 
L.Ed. 395. 

50. IT.S. — Pacific States Box & 
Basket Co. V. Gehlar, D.C.Or., 9 F. 
Supp. 341, affirmed Pacific States 
Box & Basket Co. v. White, 56 S. 
Ct. 159, 296 U.S. 176, 80 L.Ed. 138, 
101 A.L.R. 863. 

Ky.—Talbot v. Smith, 277 S.W. 267, 
211 Ky. 239. 

12 C.J. p 30 note 20. 

61. Iowa.—State v. C. C. Taft Co.. 
167 N.W. 467, 183 Towa 548, 9 A. 
L.R. 390, error dismissed 40 S.Ct. 
345. 252 U.S. 669, 61 L.PJd. 720. 

12 C.J. p 30 note 21. 

58. U.S.—Plumley v. Massachusetts, 
Mass.. 15 S.Ct. 154, 156 U.S. 461, 29 
L.Ed. 223. 

Mass. — Com. v. Huntley, 30 N.E. 
1127, 156 Mass. 236, 15 L.R.A. 839. 

53. U.S.—Emert v. Missouri, Mo., 15 
S.Ct. 367, 156 U.S. 296, 39 L.Ed. 
430. 

Tex.—Saulsbury v. State. 63 S.W. 

568, 43 Tex.Cr. 90. 96 Am.S.R. 837. 
12 C.J. p 30 note 28. 
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incapable of assuming the form of a package, liter¬ 
ally speaking, by reason of their physical proper¬ 
ties.®^ The right of sale does not extend beyond 
the first sale by the importer after the arrival of 
the goods within the state.®® Although there is au¬ 
thority to the contrary,®® it has been held that the 
importer also has a right to store goods in the 
original packages within the state for the purpose 
of sale in such packages, without becoming subject 
to state control;®*^ but where, after storage, the 
goods are shipped to another point within the state, 
the transportation is intra-state commerce,®® the 
rule giving protection to an original package being 
confined in its application to the article of com¬ 
merce and not extending to a contract of carriage.®® 
A mortgagee foreclosing is not the importer of the 
original package who is entitled to sell it in the 
state.®® A state may not regulate the labeling of 
original packages brought in from outside the 
state,®! but it may, however, interfere with the sale, 
even in the original package, of articles which are 
not legitimate articles of commerce.®^ Neither has 
it more control over packages suitable for retail 
trade than over packages intended for dealers.®® 
Goods imported but not delivered to the importer 
arc solely within federal power.®^ 

What constitutes original package. An original 
package, as applied to interstate and international 


commerce, is a package, bundle, or aggregation of 
goods, put up in whatever form, covering, or re¬ 
ceptacle for transportation, and as a unit transport- 
ed from one state or nation to another.®® It is the 
identical package delivered by the consigifor to the 
carrier at the initial point of shipment, in the ex¬ 
act condition in which it was shipped.®® Tank cars 
or steamers used to transport oil are ordinarily not 
only the vehicles but the original containers for 
interstate transportation.®*^ Where bottles or pack¬ 
ages are fastened together and marked, or are plac¬ 
ed in a larger box, barrel, crate, or other receptacle^ 
and shipped therein, the outside box, bundle, or re¬ 
ceptacle, and not any bottle or package contained 
therein, constitutes the original package,®® and this 
is true, although each bottle or package is separate¬ 
ly wrapped in paper labeled “original package'* and 
marked with the name of the importer,®® and al¬ 
though the larger receptacle is furnished by the car¬ 
rier.*^® However, it is held that where the con¬ 
signee is an agent of a nonresident importer, the 
smaller packages, rather than the larger shipping 
package, constitute original packages.*^! In the case 
of liquor in bottles, if the bottles are shipped singly, 
each is an original package.*^® Packages put up in 
a mode not adapted to meet the requirements of ac¬ 
tual interstate commerce, but calculated for the re¬ 
quirements of an unlawful intra-state retail trade 
and adopted for the mere purpose of evading state 


64. Md.—West Virginia & Maryland 
Oas Co. V. Towers, 106 A. 266, 134 
Md. 137. 

66 . U.S.—Schollenberger v. Penn¬ 
sylvania, Pa., 18 S.Ct. 767, 171 U. 
S. 1. 43 I^Ed. 49. 

12 C.J. p 31 note 24. 

68 . Mont.—^Hart Reflneries v. Har¬ 
mon. 263 P. 687, 81 Mont. 423, fol¬ 
lowed in State v. Hart Heflneries, 
268 P. 1024, 83 Mont. 36. and af¬ 
firmed Hart Heflneries v. Harmon, 
49 S.Ct. 188, 278 U.S. 684, 73 L.Ed. 
619, vacating 49 S.Ct. 96, 278 U.S. 
574, 73 H.Ed. 614, and affirming 
State of Montana v. Hart Refin¬ 
eries. 268 P. 1024. 83 Mont. 36— 
State V. Sunburst Refining Co., 235 
P. 428, 431, 73 Mont. 68, certiorari 
denied 46 S.Ct. 18, 269 U.S. 663, 70 
L.Ed. 408. 

67. U.S.—Moore v. Bahr, C.C.S.C., 
82 F. 19. 

111.—Siegfried v. Raymond. 60 N.E. 
868. 190 111. 424. 

68. U.S.—Oregon R., etc., Co. v. 

Campbell. C.C.Or., 180 F. 263. 

68 . U.S.—Oregon R., etc., Co. v. 

Campbell, supra. 

12 C.J. p 31 note 27. 

60. Mass.—^Klng v. McEvoy, 4 Allen 

110 . 


81. U.S,—In re Ware, C.C.Minn., 63 

P. 783—In re Sanders, C.C.N.C.. 62 
F. 802, 18 L.R.A. 649. 

State regulation of traffic in original 
packages generally see Infra § 87. 
62. N.y.—Peo. V. Schmidt, 112 N.E. 

766, 218 N.y. 266. 

Tenn.—Blaufleld v. State, 63 S.W. 
1090, 103 Tenn. 693. 

83. U.S.—Schollenberger v. Pennsyl¬ 
vania, Pa.. 18 S.Ct. 767, 171 U.S. 
1, 43 L.Ed. 49. 

84. U.S.—Harris v. Dennle, Mass., 3 
Pet. 292. 7 L.Ed. 683. 

Ind.—State v. Adams Express Co.. 
85 N.E. 337, 966. 171 Ind. 138, 19 
L.R.A..N.S., 93. 

N.Y.—Peo. V. Fargo, 122 N.Y.S. 663, 
137 App.Div. 727. 

86. Me.—Mexican Petroleum Corpo¬ 
ration v. City of South Portland, 
116 A. 900, 902, 121 Me. 128. 26 A. 
L.R. 966, quoting Oorpas Juris. 

12 C.J. p 31 note 83. 

“The term 'original package,’ when 
used In these cases, means the form 
or physical condition of the article 
in which it is transported in its in¬ 
terstate movement."—^West Virginia 
& Maryland Oas Co. v. Towers, 106 
A. 266, 268, 134 Md. 137. 

68. Me.—Mexican Petroleum Corpo¬ 
ration V. City of South Portland, 
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115 A. 900, 902. 121 Me. 128, 26 A. 
L.R. 966, quoting Corpus Juris. 

12 C.J. p 31 note 34. 

67. U.S.—Texas Co. v. Brown, Ga,. 

42 S.Ct. 375. 258 U.S. 466. 66 L.Ed. 
721, affirming, D.C.. 266 F. 677. 

Me.—Mexican Petrolcurfi Corporation 
v. City of South Portland, 116 A. 
900, 121 Me. 128, 26 A.L.H. 965. 

88 . U.S.—Hebe -Co. v. Shaw, Ohio. 39 
S.Ct. 126, 248 U.S. 297, 63 L.Ed. 
265—U. S. V. Great Atlantic & Pa¬ 
cific Tea Co.. C.C.A.Vt., 92 P.2d 
610. 

12 C.J. p 31 note 36. 

89. U.S.—May & Co. v. New Or¬ 
leans, La.. 20 S.Ct. 976, 178 U.S. 
496. 44 L.Ed. 1165. 

Ala.—^Kelth v. State, 8 So. 363, 91 
Ala. 2. 10 L.R.A. 430. 

Pa.—Com. v. Leslie. 20 Pa.Super. 629. 

70. U.S.---In re Harmon, C.C.Miss., 

43 P. 372. 

Tenn.—Austin v. State, 48 S.W. 806, 
101 Tenn. 663, 70 Am.S.R. 703. 60 
L.R.A. 478, affirmed 21 S.Ct. 132, 
179 U.S. 343, 45 L.Ed. 224. 

12 C.J. p 31 note 37. 

71- Iowa.—State v. Eckenrode, 127 
N.W. 66, 148 Iowa 173. 

78. U.S.—Guckenheimer y. Sellers,. 
C.C.S.a, 81 F. 997. 
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law are not original packages within the rule.^® 
The determination of the internal revenue depart¬ 
ment that a package is a proper and original pack¬ 
age for purposes of taxation does not show that it 
is an original package within the meaning of the 
term as used with reference to interstate com- 
merce.^^ A package need not be covered or closed 
in order to constitute an original package.^® 

Breaking of original package. Imported articles 
Jose their interstate character and become subject 
to state regulation when they no longer remain in 
the original package. This happens when the pack¬ 
age is broken,^® especially where the larger recep¬ 
tacle is broken for the purpose of selling and de¬ 
livering the smaller units,or where the property 
is otherwise mingled with the mass of property of 
the state.^® Goods arc held to be no longer in the 
original package when they are sold or offered for 
retail sale by peddlers.^® The opening of a package 
for the sole purpose of examination or inspection is 
not such a breaking as will destroy its original char¬ 
acter,*® but a contrary view has been taken.*^ The 
borrowing of fixtures from goods in original crates 
or boxes by agents of a foreign corporation, to be 
replaced afterward without the sanction of the cor¬ 
poration being shown, does not of itself change the 
nature of a transaction otherwise interstate to in¬ 
tra-state commerce.*^ 


Natural gas ceases to be part of interstate com¬ 
merce and becomes subject to state laws when its 
bulk is broken up for indiscriminate distribution to 
individual purchasers at retail sale.*® 

b. Modifications of Doctrine 

The original package doctrine hat been modified 
somewhat by such federal legislation as the Food and 
Drugs Act, the Wilson Act, the Webb-Kenyon Act, and 
the Hawes-Cooper Act. 

As intimated in the preceding subdivision of 
this section the original package doctrine has been 
modified somewhat by federal legislation such as 
the Food and Drugs Act, the Wilson Act, the 
Webb-Kcnyon Act and the Hawes-Cooper Act, 
which will be considered infra this section. Fur¬ 
thermore, as shown infra § 105, the doctrine has 
been definitely rejected as affording no immunity 
from state taxation. 

The Food and Drugs Act, 21 U.S.CA. § 1 et seq, 
which makes express provision for the seizure and 
forfeiture of adulterated and misbranded food and 
drugs which are being transported from one state 
to another for sale, or which, having been trans¬ 
ported, remain unloaded or unsold in the original 
packages, is not so much a departure from, as it is 
a confirmation of, the rule that imported articles re¬ 
maining in the original package are subject to fed¬ 
eral, but not to state, regulation. By virtue of it. 


73. U.S. — Austin v. Tennossoe, 
T«*nn., 21 S.Ct. 132, 179 U.S. 343. 45 
L.Ed. 224. 

Pa.—Com. V. Paul, 33 A. 82. 170 Pa. 

2S4, 50 Am.S.R. 776. 30 L.R.A. 396. 
12 C.J. p 31 note 41. 

Cigarette boxes 

Small pasteboard slide boxes con¬ 
taining ten cigarettes, delivered to a 
carrier without case, covering, or In- 
closure of any kind around or about 
any of such packages, but each pack¬ 
age loose and separate from every 
other, are not original packages, re¬ 
gardless of whether or not the car¬ 
rier places them in a larger recep¬ 
tacle.—Cook v. Marshall County, 25 
S.Ct. 233. 196 U.S. 261. 49 L.Ed. 471, 
affirming 93 N.W. 372, 119 Iowa 384, 
104 Am.S.R. 238—12 C.J. p 31 note 
39. 

T4b U.S.—^Austin v. Tennessee, 21 S. 
Ct. 132, 179 U.S. 343, 45 L.Ed. 224, 
affirming 48 S.W. 306, 101 Tenn. 
563, 70 Am.S.R. 703, 50 L.R.A. 478. 
12 C.J. p 82 note 42. 

7b. U.S.—Austin V. State, 48 S.W. 

806, 101 Tenn. 563, 70 Am.S.R. 703, 
50 L.R.A. 478. affirmed 21 S.Ct. 132, 
179 U.S. 343, 45 L.B2d. 224. 

12 C.J. p 32 note 43. 

TS. Ark.—Department of Public 
Utilities v. Arkansas Louisiana 
Gas Co., 108 S.W.2d 586. 


Me.—Mexican Petroleum Corporation 
V. City of South Portland, 115 A. 
900, 121 Me. 128, 26 A.L.R. 965. 
Md.—West Virginia & Maryland Gas 
("o. V. Towers, 106 A. 265, 134 Md. 
137. 

Mich.—Parkes v. Bartlett, 216 N.W. 

492, 495. quoting Corpus Juris. 

12 C.J. p 32 note 44. 

77. U.S.—Pttcifle States Box & Bas¬ 
ket Co. V. Gehlar, D.C.Or., 9 F.Supp. 
341, affirmed Pacific States Box & 
Basket Co. v. White, 56 S.Ct. 159, 
296 U.S. 176, 80 L.Ed. 138, 101 A. 
L.R. 853—Cleveland Macaroni Co. 
V. Stale Board of Health of Cali¬ 
fornia, D.C.Cal., 256 F. 376. 

Mich.—Parkes v. Bartlett, 216 N.W. 

492. 495. quoting Corpus Juris. 
N.y.—Clme V. Consumers’ Co-op. Gas 
& Oil Co., 274 N.Y.S. 362, 152 Misc. 
653. 

Pa.—Commonwealth v. Kerr, 29 Pa. 
Dlst. 896. 

12 C.J. p 32 note 45. 

'78. Md.—West Virginia &. Maryland 
Gas Co. V. Towers, 106 A. 266, 134 
Md. 137. 

Mich.—Parkes v. Bartlett. 216 N.W. 

492, 496. quoting Corpus Juris. 

12 C.J. p 32 note 46. 

78. S.C.—State v. Pope. 60 S.E. 234. 
79 S.C. 87. 

12 C.J. p 82 note 47. j 
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8C. Wis.—Greek-American Sponge 
Co. V. Richardson Drug Co., 102 N. 
W. 888. 124 Wis. 469, 109 Am.S.R. 
961. 

12 C.J. p 32 note 49. 

81. Me.—Wasserboehr v. Bouller, 24 
A. 808, 84 Me. 165, 30 Am.S.R. 844. 

82. Or.—Vermont Farm Mach. Co. v. 
Hall, 156 P. 1073, 80 Or. 308. 

83. Ark.—Department of Public 
Utilities v. Arkansas Louisiana Gas 
Co., 108 S.W.2d 586. 

12 C.J. p 32 note 61. 

Zisaving maiu lines 

There is a breaking of the original 
package when the gas leaves the 
main lines and is forced into the in¬ 
termediate lines and the pipes of the 
individual consumers, where it can¬ 
not return to the main line, and 
where it remains until used.—West 
Virginia & Maryland Gas Co. v. Tow¬ 
ers, 106 A. 265, 269, 134 Md. 137. 
Turning into distributing plant 
Natural gas, imported from an¬ 
other state, which has been turned 
into a city distribution plant. Is not 
in the original package so as to ex¬ 
empt it from control of state legis¬ 
lation.—Department of Public Utili¬ 
ties V. Arkansas Louisiana Gas Co., 
Ark.. 108 S.W.2d 686. 



COMMERCE 


15 C.J.S. 


§ 28 

the jurisdiction of the federal government over in¬ 
terstate shipments of adulterated or misbranded 
foods and drugs continues while the articles remain 
in the original unbroken packages at the point of 
destination,®^ and even after the package has been 
received by the consignee and opened for the pur¬ 
pose of testing,®® but as to liquid shipped in casks, 
the casks, and not the cars in which they arc ship¬ 
ped, constitute the original packages.®® It is also 
held that the jurisdiction of the federal government 
attaches as long as the goods remain unsold on the 
shelves of the importer, regardless of whether they 
are in the small package immediately containing 
them or in the larger outside package;®*^ and that, 
where an agent receives from his company, located 
in another state, several packages in a box, and 
opens the box and delivers the packages to custom¬ 
ers in accordance with their previous orders, the 
particular packages involved being delivered in the 
form in which the company received them from the 
manufacturer, the whole transaction constitutes in¬ 
terstate commerce, not subject to a state pure food 
law.®® The words, “package” and “original un¬ 
broken package” are both used in the h'ood and 
Drugs Act, and in different senses, however, the 
latter term being used with reference to the situa¬ 
tions which arise where the article tran.smitted has 
reached the vendee or consignee but has not yet 
become a part of the general property of the state 
in which the vendee or consignee lives.®® So, a 
conviction under the provision making it an offense 
to deliver in original unbroken package for pay, 
or to offer to deliver any adulterated or misbranded 
article, cannot be sustained against defendant who 
did not offer prints of misbranded butter until they 
had been removed from the shipping box.®® In 
view of the federal law regulating the manufacture, 
packing, and shipment of oleomargarine, the placing 
by a nonresident manufacturer of a jobbers’ profit 
sharing coupon in its original shipping boxes, and 


provisions for the redemption thereof are all parts 
of one commercial transaction, and as such consti¬ 
tute interstate commerce.®^ 

Wilson Act. So far as intoxicating liquors are 
concerned, the effect of the original package cases 
has been obviated to a certain extent by the act of 
congress known as the Wilson Act, 27 U.S.C.A. § 
121, which has been sustained as a constitutional 
exercise by congress of its power to regulate inter¬ 
state commerce,®® and which has been held to be not 
a delegation to the states of the power to regulate 
commerce, nor an adoption of state laws as a regu¬ 
lation of such commerce.®® On the contrary, it is 
said that in enacting that law congress has taken 
its own course and made its own regulation, apply¬ 
ing to these subjects of interstate commerce one 
common rule whose uniformity is not affected by 
variations in state laws dealing with such proper¬ 
ty.®* This statute provides that intoxicating liquors 
transported into any state for sale or storage there¬ 
in shall immediately on arrival be subject to the 
laws of such state in the same manner as if such 
liquors had been produced in that state, and shall 
not be exempt therefrom by reason of their being 
introduced in original packages. While the purpose 
of this act is to place liquors imported into a slate, 
on their arrival there, on the same plane as liquors 
produced or manufactured within the state,®® and 
its effect is to remove limitations previously exist¬ 
ing on the right of the state to exercise its police 
power, after the arrival of such liquors in the 
state,®® it goes no further than that.®*^ It docs not 
entirely lake away the protection afforded by the 
commerce clause of the constitution ;®® nor docs it 
authorize a state to interfere with an interstate 
shipment of liquors while it is still in transit or in 
the hands of the carrier,®® or to enact laws mate¬ 
rially interfering with interstate commerce,^ or laws 
having extraterritorial effect.® Also, while this 
statute docs not allow the states to forbid the im- 


84b U.S.—IT. S. v. Two Barrels of 
Desiccated E|?|?s. D.C.Minn., 1S6 F. 
302. 

86b U.S.—U. S. V. Five Boxes of 
Asafoetida, D.C.ra., 181 F. 661. 

801 U.S.—U. S. v. Sixty-Five Casks 
Liquid Extracts, D.C.W.Va., 170 F. 
449, affirmed 175 F. 1022, 99 C.C.A. 
667. 

87. U.S.—McDermott v. Wisconsin, 
Wis., 33 S.Ct. 431, 228 U.S. 115, 67 
L.Ed. 764, 47 L.R.A.,N.S., 984. 

88b Iowa.—State v. Eckenrodc, 127 
N.W. 66, 148 Iowa 173. 

88. U.S.—U. S. V. Great Atlantic & 
Pacific Tea Co., C.C.A.Vt.. 92 F.2d 
610. 


9a U.S.—U. S. V. Great Atlantic & 
Pacific Tea Co,, supra. 

91. Wls.—State v. Wciple, 168 N.W. 
385, 168 Wis. 19. 

98. Tcnn.—-Harrell v. Speed. 81 S.W. 
840, 113 Tenn. 224, 106 Am.S.R. 814, 
1 L.ll.A.,N.S., 639, 3 Ann.Cas. 260. 
12 C.J. p 33 note 68. 

9a U.S,—In re Rahrer, Kan., 11 S. 

Ct. 865. 140 U.S. 545, 35 L.Ed. 572. 
12 C.J. p 33 note 69. 

94b U.S.—In re Rahrer, supra. 
N.D.—State v. Fraser, 48 N.W. 343, 
1 N.D. 426. 

9& U.S.—Minneapolis Brewing: Co. 

V. McGillivray, C.C.S.D., 104 F. 268. 
12 C.J. p 33 note 62. 
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9a Me.—State v. Intoxicating: Liq¬ 
uors. 76 A. 265, 106 Me. 138, 29 L 
R.A..N.S., 74.5, 20 Ann.Cas. 668. 

12 C.J. p 33 note 63. 

97. U.S.—In re Bergen, C.C.Kan., 
115 F. 339. 

9a N.CT.—State V. Allen. 76 S.E. 
1082, 161 N.C. 226. 

99. U.S.—Adams Express Co. v. 
Iowa, 26 S.Ct. 185, 196 U.S. 147, 49 
L.Ed. 424, reversing, Iowa, 96 N. 
W. 1129. 

12 C.J. p 33 note 66. 

1. Mo.—State v. Parker Distilling 
Co., 139 S.W. 453, 236 Mo. 219. 
a N.H.—Corbin v. McConnell. 62 A. 
447, 71 N.H. 350. 
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portation of liquors in the original package,^ nor to 
permit of discrimination against liquors imported 
from outside the state,^ neither docs it confer upon 
anyone the right to sell liquors shipped to him from 
another state.® Liquors have arrived, within the 
meaning of the statute, so as to be subject to state 
law, only when they have been delivered to the con¬ 
signee;® and this rule of construction as to the 
necessity of delivery is the same whether or not the 
consignee is known to the carrier, and whether or 
not the name of the consignee is fictitious.^ 
The Act modifies existing rules by causing inter¬ 
state commerce shipments of intoxicating liquors to 
come under state control at an earlier date than they 
otherwise would, that is, after delivery but before 
sale in the original packages.^ In case the con¬ 
signee has ordered the liquors for his own personal 
use, he has the right to remove the liquors, or to 
have them removed, from the dey)ot to his residence 
or place of business, and delivery to him is not 
complete until they are at his residence or pl;ice of 
business;® but the rule is otherwise where he in¬ 
tends to sell them in violation of law and he has 
no right to use the depot as a warehouse for general 
distribution.^^ The statute has been held to apply 
to liquors imported into a state before its passage, 
and to make operative unconstitutional state stat¬ 
utes previously enacted.^® Also, it is as applicable 
to liquors imported from a foreign country as to 
those coming from another state. 


The Webb-Kenyon Act, 27 U.S.C.A. § 122, goes 
a step further than the Wilson Act and makes the 
fact that intoxicating liquors arc in original packag¬ 
es no bar to the action of a state in forbidding their 
importation into prohibition territory. The eflfect 
of this statute on interstate transportation of liq¬ 
uors generally is discussed infra § 100. 

The Hawes-Cooper Act, 49 U.S.C.A. § 60, re¬ 
moving the original package doctrine as an impedi¬ 
ment to state control of prison-made goods docs not 
constitute a delegation of congressional power to 
the states.^® 

§ 29. Pishing 

Fishing It not comnnerce. 

h'ishing is. not commerce,'® and its regulation is 
exclusively within state control.''^ Whether fish 
and game laws enacted by a state interfere with 
interstate commerce is considered infra § 66. 

§ 30. Navigation 

The power of congress to regulate commerce extends 
to navigation. 

Commerce includes navigation,'® and the power 
of congress to regulate cc^mmcrce extends to navi¬ 
gation and all its incidents'® on practically all nav¬ 
igable waters within the United States, navigation 
within the limits of every state, so far as it is con¬ 
nected with foreign or interstate commerce, being 


3. N.C.—State v. Fisher, 77 S.E. 121. 
1G2 N.C. 550. 

12 C.J. p .IS note 69. 

4. U.S.—Minneapolis Brewing: Co. 

V. McGiilivray, C.C.S.D., 104 F. 

258. 

6. La.—State v. Spence, 53 So. 596, 
127 La. 336. 

3. Ky.—Criifler v. Com., 87 S.W. 
281—Crlgler v. Com., 87 S.W. 280, 
27 Ky.L. 925, 926, 927—Cripler v. 
Com., 87 S.W. 276, 120 Ky. 512, 27 
Ky.L. 918. 

12 C.J. p 33 note 72. 

3>SBtinatloiL 

It has been held that the provi¬ 
sion of the Wilson Act that intoxi¬ 
cating: liquors shall be subject to 
seizure and confl.scation by the police 
power of the state “upon arrival in 
such state" does not mean that liq¬ 
uor shall he so subject on its en¬ 
trance within the borders of the 
state, nor on delivery to the con¬ 
signee, but on reaching its destina¬ 
tion.—In re Langford, C.C.S.C., 57 F. 
570. 

7. Me.—State v. Intoxicating Liq¬ 
uors. 67 A. 312, 102 Me. 385, 120 
Am.S.U. 504. 

8. U.S.—Rosenberger v. Paciiic Ex¬ 


press Co.. Mo., .36 S.Ct. 510, 241 U. 

S. 4 8. 60 LEd. 8S0. 

9. Okl.—State v. Eighteen Casks of 
Beer. 104 P. 1093, 24 Okl. 786, 25 
LR.A..N.S., 492. 

12 C.J. p 34 note 75. 

10. Okl.—Slate v. Eighteen Casks of 
Beer, supra. 

11. Okl.—Walker v. State, Cr., 127 
P. 895. 

12. Ala.—Tinker v. State, 8 So. 814, 
90 Ala. 638. 

12 C.J. p 34 note 78. 

13. Maas.—Com. v. Calhane, 27 N. 
E. 881, 154 Mass. 115. 

N H.—Slate v. Lord, 29 A. 556, 66 N. 
H. 479, 

12 C.J. p 34 note 79. 

14i U.S.—De Bary & Co. v. Louisia¬ 
na, 33 S.Ct. 239, 227 U.S. 108, 57 L. 
Ed. 441, affirming 58 So. 892, 130 
La. 1090. 

16. U.S.—Whitfield v. Slate of Ohio, 

56 S.Ct. 532, 297 U.S. 431. 80 L.Ed. 
778, affirming 196 N.E. 164, 129 

Ohio St. 543, dismissing error, 197 
N.E. 605, 49 Ohio App. 530, certio¬ 
rari granted Whitfield v. State of 
Ohio. 56 S.Ct. 141. 296 U.S. 561, 80 
L.Ed. 395. 


16. U.S.—MeCready v. Virginia, Va., 
94 U.S. 391, 24 Ti.Ed. 248. 

17. U.S—Manchester v. Mas.sachu- 
setts, n S.Ct. 559. 139 U.S. 240, 35 
L.Ed 159, affirming 25 N.E. 113, 
152 Ma.s.s. 230, 23 Am S R. 820. 9 
L.R.A. 236. 

12 C.J. p 34 note 83. 

18. N.y.—Van Cortlandt v. New 
T»)rk Central R. Co., 250 N.Y.S. 
298, 139 Mlsc. 892. 

12 C.J. p 34 note 84. 

19. U.S.—Kelly v. State of Wash¬ 
ington ex rel. Foss Co., 58 S Ct. 
87. 302 U.S. 1. 82 LEd. 3, reversing 
State ex rel. F’oss Co. v. Kelly, 69 
P.2d 373. 186 Wash. 589. certiorar* 
grantc'd Kelly v. State of Washing¬ 
ton ex rel. Foss Co., 57 S.Ct. 322, 
299 U.S. 539, 81 L.Ed. 396—State of 
Missouri ex rel. and to Use of 
Camden County, Mo. v. Union Elec¬ 
tric Light & Power Co., D.C.Mo., 
42 F.2d 692. 

12 C.J. p 34 note 85. 

Baprems powsr 

"The power of congre.ss over navi¬ 
gation is supreme."—Bellaire, Ben- 
wood & Wheeling Ferry Co. v. In¬ 
terstate Bridge Co., C.C.A.W.Va., 40 
F.2d 323. 326, certiorari denied 51 S. 
Ct. 35. 282 U.S. 861, 76 L.Ed. 762. 
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under the control of congress.^® As on the ocean 
only the national character of a vessel is recognized, 
navigation on the high seas is subject to the regu¬ 
lating power of congress,21 and congress may also 
exert such control over domestic merchant ships 
when in foreign waters as may be affirmatively or 
tacitly permitted by the territorial sovcrcign.22 

The business of ferrying across a navigable 
stream between two states is interstate commerce 
and the business of running a vessel to foreign 
ports, including provisioning it and insuring it, is 


strictly interstate or foreign commerce.*^ 

§31. Transmission of Intelligence and In¬ 
formation 

Transmission of Intellioence and Information across 
state lines, as by telephone, telegraph, wireless tele¬ 
graph, radio, or mall, constitutes Interstate commerce. 

Communication or intercourse by telegraph or 
telephone, and the business of conducting such com¬ 
munication between persons in different states, con¬ 
stitute interstate commerce subject to the regulating 
power of congress.26 Likewise, broadcasting of 


so. U.S.—state of Missouri ex rel. 
and to Use of Camden County, Mo. 
V. Union Electric Li^ht & Power 
Co.. D.C.Mo.. 42 F.2d 692. 

12 C.J. p 35 notes 86, 87. 

Power of congress over navigable 
waters see infra 8 87. 

ai. U.S.—Milliken v. Stone. C.C.A. 
N.T., 16 P.2d 981, affirming, D.C.. 

7 F.2d 897, certiorari denied 47 S. 
Ct. 764, 274 U.S. 748, 71 U.Ed. 1331. 
12 C.J. p 36 note 88. 

aa. U.S.—Milliken v. Stone, supra. ' 

as. U.S.—Helson v. Commonwealtn 
of Kentucky, by Board, 49 S.Ct. 
279, 279 U.S. 245, 73 L.Ed. 683, re¬ 
versing 7 S.W.2d 506. 225 Ky. 46— 
Town of Vidalia v. McNeely, La.. 
47 S.Ct. 768, 274 U.S. 676, 71 L.Ed. 
1292, affirming McNeely v. Town of 
Vidalia, D.C., 6 F.2d 21, modifying 
6 F.2d 19. 

N.Y.—Hiser v. Davis, 137 N.E. 696. 
234 N.Y. 300, affirming 194 N.Y.S. 
275, 201 App.Div. 213. 

12 C.J. p 85 note 89. 

a4. N.Y.—Ruby S. S. Corporation v. 
Globe & Rutgers Fire Ins. Co.. 231 
N.Y.S. 613, 224 App.Div. 631—Ruby 
S. S. Corporation v. American Mer¬ 
chant Marine Ins. Co., 231 N.Y.S. 
603, 224 App.Div. 531, affirmed 166 
N.E. 829, 260 N.Y. 673. 

Insurance business as commerce see 
supra 9 22. 

Xmmrer aad Insured distlaguislied 

Counsel for defendants repeatedly 
cites Nutting v. Massachusetts, 22 
S.Ct. 238. 183 U.S. 668, 46 L.Ed. 324, 
to the effect that, "A contract of 
marine insurance is not an instru¬ 
mentality of commerce, but a mere 
incident of commercial intercourse.” 
Page 666 (22 S.Ct. 289). This and 
similar statements must be properly 
understood. A foreign insurance 
company issuing to a person in this 
or another state a policy of marine 
insurance is conducting insurance 
business. It is held not engaged in 
interstate or foreign commerce so 
as to relieve it from necessity of 
complying with state statutes intend¬ 
ed to regulate insurance business for 
protection of insurers. From the 
point of view of insurance company, 


the policy is not an instrumentality 
of commerce: but from the point of 
view of owner and operator of ship, 
it is an indispensable and integral 
element of foreign commerce in 
which vessel is engaged.—Ruby S. S. 
Corporation v. Globe & Rutgers Fire 
Ins. Co.. 231 N.Y.S. 613, 224 App.Div. 
531—Ruby S. S. Corporation v. Amer- 
ifcan Merchant Marine Ins. Co., 231 N. 
Y.S. 603, 224 App.Div. 531, affirmed 
166 N.E. 329. 250 N.Y. 673. 

25. U.S.—Western Union Telegraph 
Co. V. Kansas, Kan., 30 S.Ct. 190, 
216 U.S. 1. 54 L.Ed. 355—Newfleld 
V. Ryan, C.C.A.Pla.. 91 F.2d 700, 
certiorari denied Ryan v. New¬ 
fleld. 68 S.Ct. 64, 302 U.S. 729. 
82 L.Ed. 663, two cases, rehear¬ 
ing denied 58 S.Ct. 137, 302 

U.S. 777, 82 L.Ed. 601, 58 S.Ct. 138, 
302 U.S. 777, 82 L.Ed. 601, and 68 
S.Ct. 262, 302 U.S. 650, 82 L.Ed. 
604, two cases—Ballenline v. Flor¬ 
ida Tex Oil Co.. C.C.A.Fla., 91 F. 
2d 700, certiorari denied Florida 
Tex Oil Co. V. Ballentlne, 68 S.Ct. 
64, 302 U.S. 729, 82 L.Ed 664, re¬ 
hearing denied 68 S.Ct. 138, 302 U. 
S. 777. 82 L.Ed. 601. and 58 S.Ct. 

. 262. 302 U.S. 650, 82 L.Ed. 604— 
I Oklahoma-Arkansas Telephone Co. 

I V. Southwestern Bell Telephone Co., 

C. C.A.Ark., 45 F.2d 995, 76 A.L.R. 
944, affirming, D.C., 33 F.2d 770, 
and certiorari denied 61 S.Ct. 846, 
283 U.S. 822, 76 L.Ed. 1437—Illinois 
Bell Telephone Co. v. Moynihan, 

D. C.lll., 38 F.2d 77, set aside on 
other grounds Smith v. Illinois 
Bell Telephone Co., 51 S.Ct. 65, 282 

U. S. 133, 76 L.Ed. 255, conformed 
to, D.C.. Illinois Bell Telephone Co. 

V. Gilbert, 3 F.Supp. 696, reversed 
on other grounds and cross appeal 
dismissed Lindheimer v. Illinois 
Bell Telephone Co., 54 S.Ct. 658, 
292 U.S. 151. 78 L.Ed. 1182—Star- 
Chronicle Pub. Co. V. United Press 
Ass’ns, Mo., 204 F. 217, 122 C.C.A. 
489. 

Kan.—State v. Missouri, K. & T. R. 

Co.. 232 P. 1038. 117 Kan. 661. 

Ky.—Western Union Telegraph Co. 
V. Lee. 192 S.W. 70, 174 Ky. 210, 
Ann.Cas.l918C 1026. 

La.—^P^ortier v. Western Union Tele¬ 
graph Co.. App., 168 So. 821. 
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Mass.—^New England Telephone & 
Telegraph Co. v. Department of 
Public Utilities, 169 N.E. 743, 262 
Mass. 137, 56 A.L.R. 784. 

Miss.—Postal Telegraph-Cable Co. v. 
Eubanks, 83 So. 678, 121 Miss. 530 
—Western Union Tel. Co. v. Nor¬ 
man, 83 So. 466, 121 Miss. 128. 

Mo.—Leftridge v. Western Union 
Telegraph Co., JJLILS.W. 18, 277 Mo. 
90—Williams v. Western Union 
Telegraph Co.. 275 S.W. 670, 218 
Mo. App. 364—Brewer v. Postal 
Telegraph Cable Co., ^823 S.W. 949, 
204 Mo.App. 275, certiorari denied 
41 S.Ct. 16, 264 U.S. 647, 65 L.Ed. 
466—Poor V. Western Union Tele¬ 
graph Co., 196 S.W. 28, 196 Mo.App. 
557. 

S.C.—^King V. Western Union Tele¬ 
graph Co., 120 S.E. 715, 127 S.C. 
259—Hall V. Western Union Tele¬ 
graph Co., 94 S.E. 870, 108 S.C. 502. 
Tex.—Western Union Telegraph Co. 
V. Jacobs, 280 S.W. 733, 116 Tex. 
240, answering certified question. 
Civ. App., 246 S.W. 942, reversed 
on other grounds, 281 S.W. 1119— 
Mackay Telegraph & Cable Co. v. 
Martin, Civ.App., 218 S.W. 133, re¬ 
hearing denied 218 S W. 1071. 

Va.—Western Union Telegraph Co. 
V. Bowles, 98 S.E. 646, 124 Va. 
730—^Western Union Telegraph Co. 
V. Bolling, 91 S.E. 164, 120 Va. 413, 
Ann.Cas.l918C 1036. 

12 C.J. p 36 note 90. 

Means of oommaaloatloa not mate¬ 
rial 

Interstate communication of a busi¬ 
ness nature, whatever the means of 
such communication, is interstate 
commerce subject to regulation by 
congress.—^Associated Press v. Na¬ 
tional Labor Relations Board, N.Y., 
67 S.Ct. 660, 301 U.S. 103, 81 L.Ed. 
963. affirming, C.C.A., National La¬ 
bor Relations Board v. Associated 
Press, 86 P.2d 66, certiorari granted 
Associated Press v. National Labor 
Relations Board, 57 S.Ct. 110, 299 U. 
S. 632. 81 L.Ed. 392. 

Money 

Transfer of money by telegraph 
from Florida to New York consti¬ 
tutes “interstate commerce.”—Basila 
V. Western Union Telegraph Co., D. 
C.Fla.. 24 F.2d 669. 
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radio programs, which by its very nature tran¬ 
scends state lines and is national in its scope and 
importance, is a species of interstate commerce 
and subject to reasonable regulation by congress 
and the same rule applies to the making of a phono¬ 
graph record of a message for broadcast.^7 Fur¬ 
thermore, the transmission of messages by means of 
the wireless telegraph to and from a point in a 


state and ships on the high seas and foreign coun¬ 
tries is foreign commerce not subject to state reg- 
ulation.28 Transmission of a message between 
points within the same state, however, subject to 
state regulation,29 except that if part of the trans¬ 
mission is over telegraph lines in another state, the 
transmission is interstate commerce and subject to 
regulation as such,20 unless the interstate trans- 


Szoliaiiffe quotatioBi 

(1) The HendlnfiT of the quotations 
of a stock exchange from New York 
to Boston over wires in the ordinary 
course of telegraphy is a transaction 
of interstate commerce. So, where 
New York Stock Exchange agreed to 
furnish quotations to telegraph com¬ 
panies and they were authorized to 
furnish same to subscribers subject 
to discontinuance on objection by 
exchange, distribution of such quo¬ 
tations In Massachusetts constitut¬ 
ed interstate commerce, although 
quotations were sent in ordinary 
course of telegraphy in Morse Code 
to a point in Massachusetts, where 
they were translated into English 
and transmitted by operator to tick¬ 
ers in offlees of subscribers.—^West¬ 
ern Union Telegraph Co. v. Poster, 
38 S.Ct. 438, 247 U.S. 105. 62 L.Ed. 
1006, 1 A Tj.R, 1278. reversing 113 
N.E. 192, 224 Mass. 365. 

(2) It has been held, however, that 
a contract made in Arkansas, where¬ 
by defendant telegraph company was 
to collect and furnish to plairitilT in 
Arkansas dally market reports of 
cotton from the New York Cotton 
Exchange, la not an interstate con¬ 
tract.—Western Union Telegraph Co. 
v. Osborn, 206 S.W. 54, 136 Ark. 68. 
Oonneoting carriers 

A telegram delivered to an inter¬ 
state carrier of messages at In¬ 
diana for delivery to the sendee in 
Arkansas over a railroad’s Arkansas 
telegraph line came within Interstate 
Commerce Rulings, Division C, Bul¬ 
letin 7, p. 94, providing that if two 
or more lines are connected so that 
a message is transmitted directly 
from a point within a state, terri¬ 
tory, or district to a point without 
it, the transmission constitutes in¬ 
terstate commerce, and brings all 
the participating lines within the 
purview of the Intcrslnte Commerce 
Act, so that transmission of the in¬ 
terstate message W'as interstate com¬ 
merce.—La Cost V. Chicago, R. 1. & 
P. Ry. Co.. 203 S.W. 586, 134 Ark. 92. 
26. U.S.—Fisher’s Blend Station v. j 
Tax Commission of State of Wash¬ 
ington. 56 S.Ct. 608, 297 U.S 650, 80 
L.Ed. 966, reversing 46 P.2d 942, 
182 Wash. 163, and 49 P.2d 1161— 
Cerritos Gun Club v. Hall, C.C.A. 
Cal., 96 F.2d 620, affirming. D.C.. 
21 F.Supp. 163—Station WBT v. 
Poulnot, D.C.S.C., 46 F.2d 671—U. 
8. V. American Bond & Mortgage 


Co., D.C.Ill., 31 P.2d 448. affirmed, 
C.C.A., American Bond & Mortgage 
Co. V. U. S.. 62 P.2d 318. certiorari 
denied 52 S.^Jt. 311, 285 U.S. 538. 76 
L.Ed. 931—White v. Federal Radio 
Commission. D.C.Ill., 29 F.2d 113— 
U.S. V. Baker. D.C.Tex.. 18 F.Supp. 
48—KVL, Inc., v. Tax Commission 
of Washington, D.C.Wash., 12 P. 
Supp. 497. 

D.C.—Pulitzer Pub. Co. v. Federal 
Communications Commissions. 94 
F.2d 249, 68 App.D.C. 124—Nelson 
Bros. Bond & Mortgage Co. (Sta¬ 
tion WIBO) V. Federal Radio Com¬ 
mission. 62 F.2d 864, 61 App.D.C. 
315, certiorari granted Federal Ra¬ 
dio Commission v. Nelson Bros. 
Bond & Mortgage Co., 63 S.Ct. 606, 
288 U.S. 597. 77 L.Ed. 974, reversed 
on other grounds 63 S.Ct. 627, 289 

U. S. 266. 77 L.Ed. 1166, 89 A.L.R. 
406, rehearing denied 64 S.Ct. 866, 
292 U.S. 613, 78 L.Ed. 1472, two 
cases, and Nelson Bros. Bond & 
Mortgage Co. (Station W. I. B. O.) 

V. North Shore ('•hurch (Station W. 
r. C. C.) 64 S.Ct. 856, 292 U.S. 613, 
78 L.Ed. 1472, 2 oases—Durham 
Life Ins. Co. v. Federal Radio 
Commission, 66 F.2d 537, 60 App.D. 
C. 375—Journal Co. v. Federal Ra¬ 
dio Commission, 48 F.2d 461, 60 
App.D.C. 92—^IvFKB Broadcasting 
Ass’n V. Federal Radio Commis¬ 
sion, 47 F.2d 670, 60 App.D.C. 79— 
Chicago Federation of Labor v. 
Federal Radio Commission. 41 F. 
2d 422, 69 App.D.C. 33.3—City of 
New York v. Federal Radio Com¬ 
mission. 36 F.2d 11.6, 59 App.D.C. 
129, certiorari denied 50 S Ct. 246, 
281 U.S. 729, 74 L.Ed. 1146—Gen¬ 
eral Electric Co. v. Federal Radio 
Commission, 31 P.2d 630, 68 App.D. 
C. 386, certiorari dismissed Federal 
Radio Commission v. General Elec¬ 
tric Co., 60 S.Ct. 389, 281 U.S. 464, 
74 L.Ed. 969. 

Ga.—City of Atlanta v. Southern 
Broadcasting Co., 190 S.E. 694. 

Employaa 

Moving of telephone switchboard 
used In broadcasting, causing elec¬ 
trocution of radio station’s employee 
while installing ice machine for cool¬ 
ing radio, was employment in Inter¬ 
state commerce.—Van Dusen v. De¬ 
partment of Labor and Industries, 
290 P. 803, 158 Wash. 414. 

87. U.S.—U. S. v. Baker, D.C.Tex., 

18 F.Supp. 48. 

90. Maas.—Marconi Wireless Tel. 
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Co. v. Commonwealth, 106 N.E. 810, 

218 Mass. 668, Ann.Ca8.1916C 214. 
12 C.J. p 35 note 91. 

89. Md.—Postal Tel. Cable Co. v. 

State, 73 A. 679, 110 Md. 608. 

Va.—Western Union Tel. Co. v. 

Hughes, 61 S.E. 225, 104 Va. 240. 
Validity of state statutes regulating 
sending, transmission, and deliv¬ 
ery of telegrams see infra 9 81. 
Zntarceptlng intra-atata maaaagaa 
No provision of the Federal consti¬ 
tution is violated by intercepting in¬ 
tra-state communications by tele¬ 
phone.—Vain V. U. S., C.C.A.MasR.. 
94 F.2d 687, certiorari granted 68 S. 
Ct. 760, 303 U.S. 632, 82 L.Ed. 1092. 
30. U.S.—Western Union Telegraph 
Co. V. Speight, 41 S.Ct. 11,264 U.S. 
17, 66 L.Ed. 104, reversing Speight 
V. Western Union Telegraph Co„ 
100 S.E. 351, 178 N.C. 146, certio¬ 
rari granted Western Union Tel. 
Co. V. Speight, 40 S.Ct. 844, 252 U. 
S. 676. 64 L.Ed. 724. 

Ala.—Woodall v. Western Union 
Telegraph Co., 97 So. 830, 210 Ala. 
265—Western Union Telegraph Co. 
V. Barbour, 89 So. 299, 206 Ala. 129, 
17 A.L.R. 103—Western Union 
Telegraph Co. v. Beasley, 87 So. 
858. 206 Ala. 115. 

Ark.—Shannon v. Western Union 
Telegraph Co., 238 S.W. 69, 162 
Ark. 358. 

Ind.—We.stern Union Telegraph Co. 
V. Throop, 129 N.E. 876, 75 Ind. 
App. 68—Western Union Telegraph 
Co. V. Bushnell. 128 N.E. 49. 73 Ind. 
App. 511. 

Kan.—State v. Missouri, K. & T. R. 
Co., 232 P. 1038, 117 Kan. 661— 
Klippel V. Western Union Tele¬ 
graph Co., 186 P. 993. 106 Kan. 6. 
Miss.—Western Union Telegraph Co. 
V. Rogers, 161 So. 131, 172 Miss. 
853. 

Mo.—Ward v. Western Union Tele¬ 
graph Co., 46 S.W.2d 268, 226 Mo. 
App. 752, affirming 22 S.W.2d 81, 
224 Mo. App. 16, opinion quashed 
State ex rel. Ward v. Trimble, 89 
S.W.2d 372, 327 Mo. 773—Foster 
V. Western Union Telegraph Co., 

219 S.W. 107, 205 Mo.App. 1—Tay¬ 
lor V. Western Union Telegraph 
Co., 204 S.W. 818, 199 Mo.App. 624 
—Davis V. Western Union Tele¬ 
graph Co., 202 S.W. 292, 198 Mo. 
App. 692. 

N.C.—Bateman v. Western Union 
Telegraph Co., 93 S.E. 467, 174 N. 
C. 97, L.R.A.1918A 803. 



COMMERCE 


15 C.J.S, 


§ 31 

mission was had merely to evade liability under the 
state laws,*^^ or the parties intended at the time of 
making the contract that the transmission was to be 

intra-state.32 

The transportation of mail between different 
states and territories is interstate commerce.33 So, 
although it is held that the furnishing of commer¬ 
cial credit reports and the sending of the same 
through the mails do not constitute interstate com¬ 
merce and that such business is subject to state reg¬ 
ulation,34 the transmission through the mails of 
books, papers, apparatus, information, and other 
means of instruction by a correspondence school to 
pupils in various states, is such intercourse as con¬ 


stitutes interstate commerce.35 So, too, the sending 
through the mails from one state to another, ac¬ 
cording to contract, of information, advice, and pre¬ 
scriptions constitutes interstate commerce.3® 

Commencement, continuance and termination. 
The transmission of a telegram is an indivisible 
movement from the receipt of the telegram from 
the original sender to the final delivery to the ad¬ 
dressee,37 and the interstate character of the trans¬ 
action attaches when a message is delivered for 
transmission over a regularly established interstate 
routc,33 whether or not the message was actually 
transmitted from the initial point.When trans¬ 
mitted from one state to another the message does 


Okl.—Western Union Telegraph Co. 
V. Kaufman, 162 P. 70S, 62 Okl 
160. 

S.C.—Insrram v. Hutches. 169 S.E. 
426, 170 S.C. 1, 87 A.L.R. 1325— 
Son V. Western Union Telegraph 
Co., 106 S.E. 607, 115 S.C. 520— 
Berg V. Western Union Telegraph 
Co., 96 S.E. 248, 110 S.C. 169. 

Va.—^Western Union Telegraph Co. v. 
Mahone, 91 S.E. 157, 120 Va. 422— 
Western Union Telegraph Co. v. 
Bolling, 91 S.E. 154, 120 Va. 413, 
Ann.Caa.l918C 1036. 

<lontrary view taken.—Western 
Union Telegraph Co. v. Glover, 86 So. 
154, 16 Ala.App. 374. 

Davslopment of nilo 

(1) It was formerly held that 
where the points of transmission and 
destination of a telegram were in the 
same state the commerce was intra¬ 
state even though part of the trans¬ 
mission was over lines in another 
state.—Western ITnion Tel. Co. \. 
Sharp, 180 S.W. 604, 121 Ark. 135— 
12 C.J. p 35 note 93. 

(2) Some courts expressly limited 
this rule to cases arising before the 
passage of the act of June 18, 1910, 
placing telegraph companies under 
federal control.—^Western Union Tel. 
Co. V. Bas.sett, 71 So. 760, 111 Ml.ss. 
468. 

(8) Since the passage of that stat¬ 
ute, the transmission of a telegraphic 
message between two points in the 
same state over a telegraph line 
which passes out of the state con¬ 
stitutes interstate commerce.—^West¬ 
ern Union Telegraph Co. v. Chas. C. 
Brent & Bro., 230 S.W. 921, 191 Ky. 
503—^Western Union Telegraph Co. 
V. Lee, 192 S.W. 70. 174 Ky. 210, Ann. 
Cas.l918C 1026. 

12 C.J. p 35 note 96. 

Usual and dlrset rente 

Where the configuration of the 
state boundary or the location of a 
telegraph line necessitates the trans¬ 
mission of messages between two 
points in the state by the most usual 
and direct route through another 


stale, the transaction is interstate, 
and controlled by federal law.—^Wat¬ 
son V. Western Union Telegraph Co., 
101 S.E. 81, 178 N.C. 471. 

Passage through destination point 
The transmission of a ines.snge be¬ 
tween two points in a state which in 
the course of its transmission passed 
out of the state is interstate com¬ 
merce, although the me.ssage in the 
first instance pa.ssed through point 
of destination, and could have been 
sent there direct, where the route by 
which it was sent afforded the quick¬ 
est service and was the one In regu¬ 
lar use.—Western Union Telegraph 
Co. V. Bowles, 98 SrE. 646, 124 Va. 
730. 

31- N.C.—“Watson v. Western Union 
Telegraph Co., 101 S.E. 81, 178 N.C. 
471. 

However, the motive of the tele¬ 
graph company in establishing and 
maintaining trunk line,s and relay 
stations without the state, for hand¬ 
ling messages between two points 
in the same state, has been said not 
to affect the interstate character of 
such messages.—Western Union Tel¬ 
egraph Co. V. Rogers, 161 So. 131, 
132, 172 Miss. 853. 

32. Tex.—^Western Union Telegraph 
Co. V. Wood, Civ.App., 264 S.W. 
118. 

PresumptioiL 

Where the usual and customary 
way of transmitting messages be¬ 
tween two points in slate is over 
lines wholly within state, it will be 
presumed that when message was 
delivered at one of such points for 
transmission to other point, although 
It was sent via another state, par¬ 
ties contracted with reference to in- 
tra-state transmission.—Western Un¬ 
ion Telegraph Co. v. Wood, supra. 

33. Cal.—Baker v. Southern Pac. 
Co., 193 P. 766, 184 Cal. 357—Zenz 
V. Industrial Accident Commi.ssion, 
168 P. 364, 176 Cal. 304, L.H.A. 
1918D 423. 

Colo.—Denver Union Terminal Ry. 
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Co. V. Industrial Commission, 47 
P.2d 392, 97 Colo. 129. 

Ill.—Cleveland, C., C. & St. L. Ry. 
Co. V. Industrial Commission, 128 
N.E. 516, 294 111. 374. 

Mass.—Lynch v. Boston & M. R. R.. 
116 N.E. 401, 227 Mass. 123, L.R.A. 
19181) 419. 

Tex.—Missouri Pac. R. Co. v. Bald¬ 
win, Civ.App., 261 S.W. 418, af¬ 
firmed. Com.App., 273 S.W. 834, 
certiorari denied 46 S.Ct. 336, 270 

U. S. 645, 70 L.Ed. 777. 

34. Ky.—U. S Fidelity, etc., Co. v. 
Commonwealth, 129 S.W. 314, 139 
Ky. 27, 47 L.R.A.,N.S., 648, Ann. 
Cas.l912B 333. 

S.D.—State v. Morgan, 48 N.W. 814, 
2 S.D. 32. 

35. U.S.—International Text-Book Co. 

V. Pigg, 30 S.Ct. 481. 217 U.S. 91. 
54 L.Ed. 678, 27 L.R.A..N.S., 493, 18 
Ann.Cas. 1103, reversing 91 P. 74, 
76 Kan. 328. 

Mo.—International Text-Book Co. v. 

Gillespie, 129 S.W. 922, 229 Mo. 397. 
12 C.J. p 35 note 97. 

33. S.D.—Pcter.Mon v. Iloftiezer, 150 
N.W. 934, 35 S.D. 101. 

12 C.J. p 35 note 98. 

37. La.—Fortier v. Western Union 
Telegraph Co., App., 168 So. 321. 

N.C.—Norris v. Western Union Tele¬ 
graph Co., 93 S.E. 465, 174 N.C. 92. 
Connecting oarrlen 
A telegram delivered to a tele¬ 
graph company in Indiana for de¬ 
livery to the sendee in Arkansas over 
the telegraph company’s line and the 
telegraph line of a connecting rail¬ 
road was an interstate message, and 
remained so until it was delivered to 
the sendee.—La Cost v. Chicago, R. 
1. & P. Ry. Co., 203 S.W. 686, 134 
Ark. 92. 

38. Mo.—Ward v. Western Union 
Telegraph Co., 46 S.W.2d 268. 226 
Mo.App. 752, affirming 22 S.W.2d 
81, 224 Mo.App. 16, opinion quash¬ 
ed State ex rel. Ward v. Trimble, 
89 S.W.2d 372, 327 Mo. 773. 

38. Mo.—Ward v. Western Union 
Telegraph Co., supra. 
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not lose its interstate character on arriving at its 
final destination in such other state and a delay 
in the delivery of a telegram after its transmission 
to the state of destination docs not strip the trans¬ 
action of its interstate character, as respects the 
right of the addressee to recover damages for men¬ 
tal suffering occasioned by such delay. 

Newspapers and press associations. The publica¬ 
tion of a newspaper and its distribution from one 
state to another is interstate commerce.^" So, a 
news gathering and distributing instrumentality set 
up by constituent member newspapers which arc en¬ 
gaged in commercial business for profit, whose oper¬ 
ations involve constant use of channels of interstate 
and foreign communication, is engaged in inter¬ 
state commerce within the National Labor Rela¬ 
tions Act, 29 U.S.C.A. §§ 151-166, and the com¬ 
merce clause of the constitution ;43 and the fact 
that such instrumentality does not sell news and 
does not operate for profit and that, technically, 
title to the news remains in the instrumentality dur¬ 
ing the interstate transmission is immaterial.'*'* 
Moreover, the employment of editorial employees of 


such instrumentality is related to interstate com¬ 
merce and hence subject to the regulatory provi¬ 
sions of the Act.^** 

§ 32. Business Incidentally Involving, or 
Connected with, Commerce 

While it is not necessarily interstate commerce to 
carry on a business involving transactions of or related 
to interstate commerce, or which consists of supplying 
commodities or instrumentalities of commerce, under 
some circumstances advertising, brokerage, manufactur¬ 
ing, renting, slaughtering, theater businesses and the 
like are subject to regulations as interstate commerce. 

While the maintenance and repair of instrumen¬ 
talities of commerce^® and the running of an agen¬ 
cy for the furtherance of commerce^*^ are opera¬ 
tions of commerce, every private enterprise which 
may be carried on chiefly or in part by means of 
interstate shipments is not necessarily to be regard¬ 
ed as so related to interstate commerce as to come 
within the regulating power of congress.^® It is 
not necessarily commerce among the slates to carry 
on a business which may involve transactions of,^® 
or in aid of, interstate commerce,®® or which may 


S.C.—Ing^ram v, Hughes, 160 S.E. | 
4a5. 170 S.O. 1, 87 A.UR. 1325. 
Befnsal to rooeivo 

Where plaintifC went to defendant 
telegraph company’s agent and stat¬ 
ed he wanted the agent to deliver a 
message to a point in another state, 
which the agent refused to do, the 
act of the agent w-aa not wholly dis¬ 
connected with interstate commerce, 
but was so intimately related to the 
proposed message, interstate In <'har- 
acter, that his refusal to receive it 
was the act of an interstate agent in 
violation of a federal duty with 
reference to an int»^rstate matter,— 
Postal Telegraph-Cp.ble Co. v. Ru- 
banks, 83 So 678, 121 Miss. 530. 

40. Ark.—I.,a Cost v. Chicago. R. I. 
& V. Ky. Co., 203 S.W. 5S6. 134 
Ark. 92. 

La.—Fortier v. Western Union Tele¬ 
graph Co., App., 168 So. 321. 

41. Ark.—La Cost v. Chicago, R I. 
& P. Ry. Co., 203 S.W. 586, 134 Ark. 
92. 

La.—Fortier v. Western ITmon Tele¬ 
graph Co., App., 168 So. 321. 

N.C.—Norris v. Western Union Tele¬ 
graph Co., 93 S.E. 465, 174 N.C. 92. 

42. U.S.—National Labor Relations 
Board v. A. S. Abell Co.. C.C.A.. 97 
F.2d 951—Konecky v. Jewish Press, 

C. C.A.Neb., 288 F. 179—Post Print¬ 
ing & Publishing Co. v. Brewster, 

D. C.Kan., 246 F. 321. 

Xeoalpt, rather than dletrlhntion, of 
news Immaterial 

The fact that the greater part of 
the interstate operations of a news¬ 
paper publishing company involved 


receipt rather than distribution of 
information and materials in inter¬ 
state commerce did not preclude find¬ 
ing that business of company wns 
covered by National Labor Relations 
Act, the distinetion between receipt 
rather than distribution in interstate 
eoinmeroe being irrelevant.—National 
Labor Relations Board v, A. S. Abell 
Co, C.C.A., 97 F.2d 951. 

43. U.S.—As.soeiated I’ress v. Na¬ 
tional Labor Relations Board, N. 
Y.. 57 S.Ct. 650, ,301 U.S 103, 81 L. 
Ed. 953, afilrming, C.C.A., National 
Labor Relations Board v. Asscadat- 
ed Press, 85 F.2d 56, eertiorari 
granted Assoeiuted I*ress v. Na¬ 
tional T.<abor Relations Board, 57 
S.Cl. no, 299 U.S. 532, 81 L.Ed. 
392. 

44. IT.S.—Associated I’ress v. Na¬ 
tional Labor Relations Board, su¬ 
pra. 

4B. U.S.—Assoeiated I’ress v. Na¬ 
tional Labor Relations Board, su¬ 
pra. 

46. W.Va.—Miller v. United Fuel 
Gas Co., 106 S.E. 419, 88 W.Va. 82. 

Pipe line 

An employee of an interstate car¬ 
rier of gas inspecting within the 
state an integral part of its pipe line 
transportation system, through whieh 
gas continuou.s]y passed indiscrimin¬ 
ately destined for interstate and in¬ 
tra-stale use, is engaged in work so 
closely related to interstate <’om- 
merce as to be a part of It.—Miller 
V. United Fuel Gas Co., supra. 
Stationary anglno 
Cleaning, repair, and adjustment 
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of stationary gas engine, forming 
part of a compressor plant of a eoni- 
pany producing, transporting, and 
selling natural gas, both within and 
without the state, used In the col¬ 
lection of such gas from the wells 
and drawing and forcing it through 
pipe lines to places of sale and con¬ 
sumption, are parts of its interstate 
business. —Smith v. United Fuel Gas 
Co.. 112 S.E. 205, 91 W.Va. 62. 
Agenc-lcs and instrumentalities of 
commerce generally s€je infra fiS 
3,5-45. 

Construction and repair of railroad 
instrumentalities as interstate 
cominerei* within Federal Employ¬ 
ers’ Liability Act see infra 9 61 g. 

47. TT.S.—McCall v. California, Cal., 
10 S.Ct. 881, 136 U.S. 104, 34 L.Ed. 
392. 

Soliciting traffic as commerce sec 
supra 9 23. 

48. U.S.—Addyston Pipe, etc., Co. v. 
U. S.. Tenn., 20 S.Ct. 96. 175 U.S. 
211, 44 L.Ed. 136. 

12 C.J. p 36 note 1. 

49. U.S.—In re American Slates 
Public Service Co., DC.Md., 12 P. 
Supp. 667, modified on other 
grounds, C.C.A., Burco, Inc. v. 
Whitworth, 81 F.2d 721, certiorari 
denied 56 S.Cl. 670 (two cases), 297 
U.S. 724, 80 L.Ed. 1008. 

D.C.—Federal Trade Commission v. 
Claire Furnace Co., 285 P. 986. 52 
App.D.C. 202, reversed on other 
grounds 47 S.Cl. 553, 274 U.S. 160, 
71 L.Ed. 978. 

12 C.J. p 36 note 2. 

60. Pa.—City of Altoona v. O'Leary, 
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become incidentally related to interstate com¬ 
merce,®^ or which consists in the supplying of com¬ 
modities or instrumentalities of commerce. More 
specifically, commerce does not comprehend the 
construction of ships®^ or tunnels,®® the excavation 
of a ditch, preparatory to laying a pipe line,®^ the 
loaning of money,®® the dealing in bills of ex¬ 
change®® or negotiable notes,®*^ the subscription of 
stock,®® the sale of an obligation to make title to 
property in another state,®® the manufacture and 
erection of elevators in a building,®® the business 
of providing public baseball games for profit, al¬ 
though necessarily involving the constant and re¬ 
peated traveling of the players from one state to 
another,®^ the investment of money,®® private bank¬ 
ing,®® rafting logs,®^ or gambling.®® So, it is not 
an act of interstate commerce or of any kind of 


commerce at all to build and rent or operate, for 
the purpose of interstate commerce, a bridge,®® 
road,®^ or canal.®® It is held that the collecting of 
articles to be laundered, sending or transporting 
them into another state, and, after the work thereon 
has been completed, returning them to their owners 
in the first state, docs not constitute interstate com¬ 
merce,®® but there is contrary authority.^® 

While the contrary has been held as to certain 
aspects of the business, as for instance the con¬ 
tracts made by the booking companies under which 
the performers and their paraphernalia go from 
stale to state,^^ the business of furnishing perform¬ 
ers or troupes of actors to the owners of theaters 
situated in various states is only incidentally con¬ 
nected with interstate commerce and does not itself 


98 A. 798, 264 Pa. 25. affirming: 60 
Pa.Super. 169. 

12 C.J. p 36 note 3. 

VMd oonavnied by llvastook la later- 
■tata ooatmoroe 

A sale of feed to be conaumed by 
livestock In interstate commerce is 
not a transaction in interstate com¬ 
merce, the feed not having entered 
interstate commerce at the time of 
the sale.—Union Stock Yards v. 
State Tax Commission of Utah, Utah. 
71 P.2d 642. 

51. D.C.—Federal Trade Commission 
V. Claire Furnace Co., 286 F. 936, 
62 App.D.C. 202, reversed on other 
grounds 47 S.Ct. 663, 274 U.S. 160, 
71 L.Ed. 978. 

12 C.J. p 36 note 4. 

62. U.S.—Myers v. Bethlehem Ship¬ 
building Corporation, C.C.A.Mass., 
88 F.2d 164, affirming, UC.. Bethle¬ 
hem Shipbuilding Corporation v. 
Meyers, 16 F.Supp. 916, rehearing 
denied, C.C.A., Myers v. Bethlehem 
Shipbuilding Corporation, 89 F.2d 
1000, certiorari grunted 68 S.Ct. 26. 
and Myers v. Mackenzie, 58 S.Ct. 
27. 

12 C.J. p 36 note 6. 

53. N.Y. — Sullivan v. Booth & 
Fllnn, 206 N.Y.S. 360, 210 App.Div. 
347, denying leave to appeal 205 
N.Y.S. 964, 200 App.Div. 897. and 
affirming 202 N.Y.S. 807, 122 Misc. 
288. 

54. W.Va.—Roberts v. United Fuel 
Gas Co., 99 S.E. 549, 84 W.Va. 
368. 

55. U.S.—Standard Home Co. v. Da¬ 
vis, 217 F. 904. 

Ala.—Padgett v. Gulfport Fertilizer 
Co., 66 So. 866, 11 Ala.App. 366. 
La.—State v. Schodeld, 67 So. 667. 
136 La. 702. 

Wash.—State v. Merrill, 144 P. 925, 
83 Wash. 8. 

12 C.J. p 36 note 6. 


56. U.S.—Nathan v. Louisiana, La., 
8 How. 73. 12 L.Ed. 992. 

57 . U.S.—Hemphill v. Orloff. 48 S. 
Ct. 577, 277 U.S. 537. 72 L Ed. 978. 
affirming 213 N.W. 867, 238 Mich. 
608, 58 A.L.R. 507. 

5a La.—State v. Schofield, 67 So. 
557, 136 La. 702. 

59. N.C.—State v. Agey, 88 S.E. 726, 

171 N.C. 831, 833. 

12 C.J. p 36 note 9. 

00. N.Y.—^Portland Co. v. Hnll, etc., 
Con.str. Co., 106 N.Y.S. 649, 121 
App.Div. 779. 

61. U.S.—Federal Base Bell Club of 

Baltimore v. National Lengue of 
Professional Base Ball Club.s, 42 
S.Ct. 465, 259 U.S. 200. 66 L Ed. 
898, 26 L.R.A. 357, affirm ng Na¬ 
tional League of l’rofcs.sional 
Baseball Clubs v. Federal Baseball 
Club of Baltimore, 269 F. 681, 50 
App.D.C. 166, leave to present pe¬ 
tition granted 42 S.Ct. 587, 66 L. 
Ed. 898. 

Ga.—Metropolitan Casualty Ins. Co. 
of New York v. Huhn, 1*12 S.E. 121, 
165 Ga, 667, 59 A.L.R. 719. 

12 C.J. p 36 note 11. 

63. U.S.—Standard Home Co. v. Da¬ 
vis, D.C.Ark., 217 F. 904. 

63. U.S.—Engel v. O’Mnlloy. N.Y.. 
31 S.Ct. 190, 219 U.S. 128. 55 L.Ed. 
128, affirming, C.C., 182 F. 365. 

64. Mich.—Tlttabawasaec Boom Co. 
V. Cunning, How.N.P. 82. 

65. Ala.—State v. Stripling, 21 So. 
409, 113 Ala. 120, 36 L.R.A. 81. 

N.J.—Ames v. Kirby, 69 A. 558, 71 N. 
J.Law 442. 

66. U.S.—People of State of New 
York ex rel. Rogers v. Graves, 67 
S.Ct. 269, 299 U.S. 401, 81 L.Ed. 
306, reversing 2 N.E.2d 686. 271 N. 
Y. 643, affirming 283 N.Y.S. 638, 
246 App.Div. 452. 

Ark. — Arkansas & Memphis Ry. 
Bridge & Terminal Co. v. State, 
295 S.W. 378, 174 Ark. 420, certio¬ 
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rari denied 48 S.Ct. 86, 276 U.S. 
548, 72 L.Ed. 419. 

12 C.J. p 37 note 24. 

Collecting tolls 

(1) A corporation which owns and 
op(‘rates an international bridge but 
merely collects tolls from persons 
using it and does not itself carry 
goods or persons across it is not en¬ 
gaged in foreign commerce.—Detroit 
International Bridge Co. v. Corpora¬ 
tion Tax Appeal Board, 255 N.W. 
368, 267 Mich. 384, affirmed Detroit 
International Bridge Co. v. Corpora¬ 
tion Tax Appeal Board of Slate of 
Michigan. 56 S.Ct. 332, 294 U.S. 83. 
79 L.Ed. 777. 

(2) However, it has been held that 
by virtue of receiving tolls for the 
use of the upper deck of its bridge, 
a railroad company was engaged in 
interstate commerce on that deck as 
well as on the lower deck over which 
its trains ran.—Swain v. Terminal R. 
R. Ass’n of St. Louis, 291 S.W. 166, 
220 Mo.App. 1088, certiorari denied 
Terminal R. R. Ass’n of St. Louis 
v. Swain, 48 S.Ct. 18, 276 U.S. 526. 
72 L.Ed. 406. 

67. U.S.—People of Slate of New 
York ex rel. Rogers v. Graves, 67 
S.Ct. 269, 299 U.S. 401. 81 L.Ed. 
306, reversing 2 N.E.2d 686. 271 N. 
Y. 643, affirming 283 N.Y.S. 538, 
246 App.Div. 462. 

08. U.S.—People of State of New 
York ex rel. Rogers v. Graves, su¬ 
pra. 

69. Tenn.—Smith v. Jackson. 64 SL 
W. 981, 103 Tenn. 673, 47 L.R.A. 
416. 

12 C.J. p 86 note 18. 

70. Kan.—^Kansas City v. Seaman, 
160 P. 1139, 99 Kan. 148, L.R.A. 
1917B 341. 

12 C.J. p 36 note 19. 

71. U.S.—Marlenelli v. United Book¬ 
ing Offices of America, D.C.N.Y., 
227 F. 166. 

12 C.J. p 37 note 22. 
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constitute interstate commerce.^2 Sq, the business 
of owning, controlling, and leasing theaters, pro¬ 
ducing plays and entertainments of the stage, and 
booking contracts for the production of plays is 
not “commerce,and the exhibition itself of a 
motion picture film is beyond regulation as inter¬ 
state commcrce,'^^ although the business of distrib¬ 
uting them from one state to another for purpose 
of exhibition is interstate commerce^** The mak¬ 
ing of a contract by a person in one state with a 
person in another state for the leasing of motion 
picture reproducing equipment constitutes interstate 
commerce, and the installation of such machinery 
does not remove the transaction from that fieldJ® 

Although interstate commerce is not confined to 
the sale of commodities but may include sale of 
business service such as advertising,'^'^ billboard ad¬ 
vertising is of itself a purely local service,^® and 
the distribution of samples and advertising matter 
to householders by a manufacturer residing outside 
the state, dealing only with wholesalers is not a 


part of interstate commerce, notwithstanding a con¬ 
tract with the wholesalers to distribute such mat¬ 
ter. So, a transaction between a foreign corpo¬ 
ration and a dealer in the state, whereby the cor¬ 
poration undertook to carry on for the dealer's 
benefit what was designated as a “trade campaign,” 
the amount of compensation to be received by the 
corporation being dependent on the amount of in¬ 
crease in the dealer’s sale, constituted the doing of 
business within the slate, and not interstate com¬ 
merce, although the sale of certain articles of mer¬ 
chandise, as premiums, was an incident.®® The 
local business conducted by brokers and commis¬ 
sion merchants, or of exchanges of which they 
may be members, is not interstate commerce, even if 
what the brokers are employed to sell is an object 
of such commerce,®^ but where their dealings are 
closely related to the current of interstate com¬ 
merce, they are subject to the regulatory power of 
congress.®^ The fact that the yards of a stockyard 
company are located on both sides of the division 


72- Tenn. — Interstate Amusement 
Co. V. Albert, 161 S.W. 488, 128 
Tenn. 417. 

Ohantangna clrcnlt 

Paid entertainer traveling on 
Chautauqua circuit and injured while 
being transported in Chautauqua 
Company's automobile was within 
state compensation act, although 
company’s business Involved inter¬ 
state transportation of ent<‘rlainers. 
—Neugen v. Associated Chautauqua 
Co., C.C.A.Kan., 70 P.2d 605. 

731 N.Y.—People v. Newman, 180 N. 

Y.S. 892, 109 Misc. 622. 

12 C.J. P 36 note 17. 

74. U.S.—U. S. V. Interstate Circuit, 
D.C.Tex., 20 F.Supp. 868. 

75. U.S.—Binderup v. rath(^ Ex¬ 
change, Neb., 44 S.Ct. 96. 263 U. 
S. 291, 68 Li.Ed. 308—Majestic The¬ 
atre Co. V. United Artists Corpo¬ 
ration, D.C.Conn., 43 F.2d 991— 
U. S. V. First Nat. Pictures, D.C. 
N.Y., 34 F.2d 815, reversed on oth¬ 
er grounds 61 S.Ct. 45, 282 U.S. 
44, 75 Li.Ed. 151, and vacated, D. 
C., 61 F.2d 662. 

Tex.—^Alexander Film Co. v. Ligon, 
Civ.App., 36 S.W.2d 313, reversed 
on other grounds Ligon v. Alexan¬ 
der Film Co., Com.App., 66 S.W.2d 
1030. and certiorari denied Alexan¬ 
der Film Co. V. Ligon. 63 S.Ct. 793, 
289 U.S. 760, 77 L.Ed. 1603—Glass 
v. Hoblltaelle, Civ.App., 83 S.W.2d 
796, error dismissed. 

70. Minn. — General Talking Pic¬ 
tures Corporation v. De Marce, 279 
N.W. 760. 

77. Minn.—^Association of Army & 
Navy Stores v. W. H. Bruen & Co., 


229 N.W. 680, 179 Minn. 467— 
Outcault Advertising Co. v. Citi¬ 
zens' Slate Bank of Roseau, 180 N. 
W. 706. 147 Minn. 449. 

78. U.S. — Packer Corporation v. 

State of Utah. Utah, 52 S.Ct. 273. 
285 U.S. 10.5. 76 L.Ed. 643. 79 A. 
L.R. 646—Ebeling v. Foster & 
Klelser Co., D.C.Wash., 12 F.Supp. 
489—Charles A. Ramsay Co. v. As¬ 
sociated Bill Posters of U. S. and 
Canada. C.C.A.N.Y., 271 F. 140, 

error dismissed 43 S.Ct. 97, and re¬ 
versed on other grounds 4 3 S.Ct. 
167, 260 U.S. 601, 67 L.Ed. 368. 

79. U.S.—Jell-O Co. V. Landes, C.C. 
A.Wash., 20 F.2d 120. 

80. Ark.—Dean v. Caldwell, 216 S. 
W. 31, 141 Ark. 38. 

81. U.S.—Brodnax v. Missouri, 31 S. 
Ct. 238, 219 U.S. 285, 55 L.Ed. 219, 
affirming 128 S.W. 177, 228 Mo. 25. 

N.Y.—People v. Reardon, 77 N.E. 970, 
184 N.Y. 431, 112 Am.S.R. 628, 8 
L.R.A.,N.S., 314, 6 Ann.Cas. 615, af¬ 
firmed 27 S.Ct. 188, 204 U.S. 152, 
61 L.Ed. 415, 9 Ann.Cas. 736. 

12 C.J. p 36 note 20. 

88 . U.S.—State of Minnesota v. Bla- 
sius. 64 S.Ct. 34, 290 U.S. 1, 78 L. 
Ed. 131, reversing State v. Blasius, 
246 N.W. 612, 187 Minn. 420. certio¬ 
rari granted State of Minnesota v. 
Blasius. 63 S.Ct. 656, 289 U.S. 717, 
77 L.Ed. 1470. 

Stockyard! 

(1) Since the normal course of 
business at the stockyards Is for cat¬ 
tle received by shipment from other 
states to be sold at the yards either 
to packers or to buyers, who will 
ship either the products or the stock 
itself principally to other states, the 
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sale of the stock as it comes Into the 
yards is a transaction necessary to 
the uninterrupted fiow of interstate 
commerce, and therefore a part of 
such commerce, so that the Packers 
and Stockyards Act of 1921, author¬ 
izing the regulation of such sales, 
and by title 1, § 2, par (b), providing 
that a transaction with respect to 
any article shall be considered to be 
in interstate commerce if such an 
article is part of that current of 
commerce usual in the live stock and 
meat-packing industries, was within 
the power of congress to regulate in¬ 
terstate commerce.—Stafford v. Wal¬ 
lace, Ill., 42 S.Ct. 397, 268 U.S. 495, 
66 L.Ed. 735, 23 A.L.R. 229. 

(2) Dealings in South St. Paul 
Stockyards, where thousands of head 
of live stock from Minnesota and 
other states are sold daily for im¬ 
mediate slaughter and to traders for 
resale within or without state, are so 
related to current of commerce 
among the states as to be subject to 
regulatory power of congress.—State 
of Minnesota v. Blasius, 64 S.Ct. 34, 
291) U.S. 1, 78 L.Ed. 131, reversing 
State V. Blasius, 245 N.W. 612, 187 
Minn. 420, certiorari granted State 
of Minnesota v. Blasius, 63 S.Ct. 656, 
289 U.S. 717, 77 L.Ed. 1470. 

(3) Furthermore, since business of 
live stock selling and buying or mar¬ 
keting agencies is affected with pub¬ 
lic interest and directly affects inter¬ 
state commerce, their rates and 
charges for stockyard services to 
their patrons arc subjects of govern¬ 
mental regulation and congressional 

, legislation.—Morgan v. U. S., D.C. 
Mo., 8 F.Supp. 766, reversed on other 
grounds 56 S.Ct. 906. 298 U.S. 468, 80 
L.Ed. 1288. 
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line between two states, so that the stock may pass 
to and fro over the state line in the yards in feed¬ 
ing, handling, etc., docs not of itself impress the 
business with the character of interstate com¬ 
merce. *3 The business of slaughtering poul<-ry 
which has been shipped in interstate commerce aft¬ 
er it has come to rest and become commingled with 
the mass of property within the state is not inter¬ 
state commerce,*^ and packing houses engaged in 
slaughtering cattle, sheep, and hogs intended for 
interstate and foreign commerce are not engaged 
in interstate commerce.*® 

While the practice of leasing chattels shipped 


from another state in the name of the lessor has 
been held not to be interstate commerce where 
transportation had been fully ended before the chat¬ 
tel was used,*® under some circumstances the busi¬ 
ness of leasing chattels may constitute commerce.*^ 
Thus, while the making of a lease of machinery is 
not of itself interstate commerce, congress has au¬ 
thority to control the making of such leases, where, 
connected therewith, a movement of goods in inter¬ 
state commerce is required,** and the fact that the 
lease provides for installation, inspection, and repair 
of the machinery does not remove the contract from 
the protection of the commerce clause.** 


83. Mo.—Soammon v. Kansas City, 
etc., R. Co., 41 Mo.App. 194. 

12 C.J. p 37 note 26. 

84. U.S.—A. L. A. Schechter Poul¬ 

try Corporation v. U. S., N.T., 5.5 
S.Ct. 837. 295 U.S. 495, 79 L.Ed. 

1670, 97 A.Li.R. 947, reversing in 
part and affirming in part. C.C.A., 
U. S. v. A. L. A. Schechter Poultry 
Corporation, 76 F.2d 617, reversing 
in part and affirming in part, D.C., 
U. S. v. Schechter. 8 F.Supp. 136, 
certiorari granted Schechter v. U. 

S.. 65 S.Ct. 661. 295 U.S. 723. 79 U 
Ed. 1676, and U. S. v. A. L. A. 

Schechter Pt»ultry Corporation. 65 
S.Ct. 661, 295 U.S. 723, 79 U.Ed. 

1676. 

Ohio.—Divisional Code Authority No. 
23. Retail Solid Fuel Industry v. 
Heisenberg, 196 N.E. 424, 129 Ohio 
St. 679. 

85. U.S.—U. S. V. Boyer, D.C.Mo., 

85 F. 425. 

86 . U.S.—Canfield Oil Co. v. Federal 
Trade Commission, C.C.A.Ohio. 274 
F. 571. 

Oasoline tanks 

An order of the federal trade com¬ 
mission to desist from the practice 
of leasing gasoline tanks to be used 
exclusively for gasoline purchased 
from the lessor, engaged in intra¬ 
state commerce only, was held not 
Justified, on the ground that competi¬ 
tors were engaged in interstate com¬ 
merce. and that the interstate and 
intrastate transactions were closely 
related, and that hence such practice 
cast a burden on interstate com¬ 
merce.—Canfield Oil Co. v. Federal 
Trade Commission, supra. 

OhattsI rsfused by original lessee 
Where defendant, engaged in leas¬ 
ing shoe-making machinery in inter¬ 
state commerce, would oc<'asionally 
deliver a machine refused by a les¬ 
see to another manufacturer in the 
same state, it was not engaged in 
interstate commerce with respect to 
such removal of machines and their 
delivery to the other manufacturer. 
—U. S. V. United Shoe Machinery 
Co., D.C.Mo., 264 F. 138, motion 
granted United Shoe Machinery Co. 


V. U. S., 41 S.Ct. 9, and appeal dis¬ 
missed U. S. V. United Shoe Mach. 
Corporation. 41 S.Ct. 217, 254 U.S. 
666, 65 L.Ed. 465, and affirmed Unit¬ 
ed Shoe Machinery Corporation v. U. 

S.. 42 S.Ct. 363. 258 U.S. 451, 66 L.Ed. 
708. rehearing denied 42 S.Ct. 585, 
269 U.S. 675, 66 L.Ed. 1071. 

87. U.S.—Binderup V. Pathf* Exch., 
Neb., 44 S.Ct. 96. 263 U.S. 291, 68 

I..Ed. 308. reversing. C.C.A.. 280 F. 
301. certiorari denied 43 S.Ct. 88, 
260 U.S. 725, 67 L.Ed. 483. 

Ala.—Houston Canning Co. v. Vir¬ 
ginia Can Co.. 100 So. 104, 106, 211 
Ala, 232, 35 A.L.R. 912, quoting 
Corpus Juris. 

I^a.—State v. Paramount Publix Cor¬ 
poration, 152 So. 634, 178 La. 818. 
Minn.—Outcault Advertising Co. v. 
Citizens’ State Bank of Roseau. 
180 N.W. 706. 147 Minn. 4 49. 

Okl.—Pauline Oil & Gas Co. v. Mu¬ 
tual Tank Line Co., 246 P. 851, 
853, quoting Corpus Juris. 

12 C.J. p 37 note 33. 

Motion picture films 

(1) Owners of motion picture 
films, in shipping them from one 
state into another, to l**ssees there¬ 
of, for purpose of exhibition, are en¬ 
gaged in interstate commerce.—Fox 
Film Corporation v. Trumbull, D.C. 
Conn., 7 F.2d 716. 

(2) So, where motion picture films 
were manufactured in one state and 
leased to exhibitors in other states, 
the business was interstate com¬ 
merce, although the films were con¬ 
signed to local agents of distributors 
to be held until delivered to lessees 
in the same state. 

U.S.—Binderup v. Path^ Exch., Neb., 
44 S.Ct. 96, 263 U.S. 291, 68 L.Ed. 
308, reversing. C.C.A., 280 F. 301, 
in which certiorari denied 43 S. 
Ct. 88. 260 U.S. 725, 67 L.Ed. 483^ 
Fox Film Corporation v. Federal 
Trade Commission, C.C.A.N.Y., 296 
F. 353. 

Tex.—Glass v. Hoblitzelle, Civ.App.. 
83 S.W.2d 796, error dismissed. 

(3) An alleged agreement of dis¬ 
tributors with exhibitors of "first- 
run" motion pictures that distribu¬ 
tors would obligate owners of "sec¬ 
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ond-run” theaters to charge at least 
twenty-five cents admission for pic¬ 
tures for which “first-run" exhibitors 
charged forty cents and would forbid 
exhibition of such pictures by "sec¬ 
ond-run" exhibitors within seventy- 
five days after their first exhibition 
by "first-run" exhibitors, was a ma¬ 
terial consideration for distributors’ 
license contracts with "first-run" ex¬ 
hibitors, which were interstate in 
character, so that state’s anti-trust 
laws were not applicable to such re¬ 
strictive agreement.—Glass v. Hob¬ 
litzelle, supra. 

88. U.S.—United Shoe Machinery 
Corporation v. U. S., Mo., 42 S.Ct. 
363, 268 U.S. 451, 66 L.Ed. 708, af¬ 
firming, D.C.. U. S. V. United Shoe 
Machinery Corporation, 264 F. 138, 
in which motion granted 41 S.Ct. 9. 
and appeal dismissed 41 S.Ct. 217, 
254 U.S. 666. 65 L.Ed. 465, rehear¬ 
ing denied 42 S.Ct. 685, 259 U.S. 
575, 66 L.Ed. 1071. 

Ark.—General Talking Pictures Cor¬ 
poration V. Shea. 49 S.W.2d 369, 
185 Ark. 777. 

Zisase executsd after delivery 

Where one of defendants was en¬ 
gaged in leasing shoe-making ma¬ 
chinery to manufacturers in various 
states on orders obtained by its local 
representative and sent to its home 
office in Massachusetts, and the ma¬ 
chines were shipped from Massa¬ 
chusetts, consigned by defendant to 
itself, and set up and installed in the 
lessees’ factories by its agents, it 
was engaged in interstate commerce 
with respect to machines shipped to 
points outside Massachusetts, al¬ 
though the leases were not executed 
until after the machines were set up. 
—U. S. V. United Shoe Machinery 
Co., D.C.Mo., 264 F. 138, motion 
granted United Shoe Machinery Co. 
V. U. S.. 41 S.Ct. 9, and appeal dis¬ 
missed U. S. V. United Shoe Mach. 
Corporation. 41 S.Ct. 217, 254 U.S. 
666, 65 L.Ed. 466, and affirmed Unit¬ 
ed Shoe Machinery Corporation v. U. 

S., 42 S.Ct. 363, 258 U.S. 461, 66 L. 
Ed. 708, rehearing denied 42 S.Ct. 
685, 259 U.S. 676, 66 L.Ed. 1071. 

89. Ark.—General Talking Picturea 
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Production or manufacture. The production or 
manufacture of articles or commodities which con¬ 
stitute subjects of commerce is not in itself com¬ 
merce,®® and does not constitute that interstate 


commerce which comes within the regulating power 
of congress, even though the commodities produced 
are intended to be sold or transported outside the 
statc.®^ So, the business of mining is not interstate 


Corporation v. Shea. 40 S.W.2d 350, 
185 Ark. 777. 

90. U.S.—Crescent Cotton Oil Co. v. 
State of Mississippi. 42 S.Ct. 42. 
257 U.S. 129. 66 li.Ed. 166. affirm¬ 
ing Crescent Cotton Oil Co v. 
State. 83 So. 680. 121 Miss. 615— 
TTtah-Idaho Sugar Co. v. Federal 
Trade Commis.slon, C.C.A., 22 F.2d 
122 . 

Mas.s. —Eaton, Crane & Pike Co. v. 
Commonwealth, 135 N.E. 170, 241 
Mass. 309—International Paper Co. 
V. Commonwealth. 117 N.E. 246, 228 
Mass. 101, reversed on other 
grounds International Paper Co. v. 
Commonwealth of Massachusetts, 
88 S.Ct. 292, 246 U.S. 135. 62 U Ed. 
624, AnnCas.l918C 617. 

Means and methods of regulating 
manufacture of goods see infra § 
85. 

91. U.S.—Carter v. Carter Coal Co.. 
App.n.C., 56 S Ct. 856. 298 U.S. 238, 
80 Li.Ed. 1160—United leather 
Worker’s International Union v. 
Herkert & Meisel Trunk Co, Mo., 
44 S.Ct 623. 265 U.S. 457, 68 L.Ed. 
1104. 33 A.UU. 566, reversing, C. 

C. A., 284 F. 446, which affirmed. 

D. C., Herket & Meisel Trunk Co. 
V. United l.<eatherworkers’ Inter¬ 
national I'nion, Local TiOdge or 
I'^nion, No. 66. 268 F. 662—Cre.s<'ent 
Cotton Oil Co. V. State of Missis¬ 
sippi. 42 S.Ct. 42. 257 U.S. 129, 66 
L.Ed. 166, affirming Crescent (''ot- 
ton Oil Co. V. State. 83 So. 680. 
121 Miss. 615—Myers v. Bethle¬ 
hem Shipbuilding Corporation, (-C. 
A.Mass., 88 F.2d 154, affirming, D. 
C., Bethlehem Shipbuilding Corpo¬ 
ration V. Meyers, 15 F.Supp. 915, 
rehearing denied, C.C.A., Myers v. 
Bethlehem Shipbuilding Corpora¬ 
tion, 89 F.2d 1000, certiorari grant¬ 
ed 58 S.Ct. 26, 302 U.S. 667. 82 L. 
Ed. 515, and Myers v. Mackenzie, 
58 S.Ct. 27, 302 U.S. 667. 82 L.Ed. 
515 — National Labor Relations 
Board v. National New York I’ack- 
ing & Shipping Co.. C.C.A., 86 P.2d 
98—Ryan v. Amazon Petroleum 
Corporation. C.C.A.Tex., 71 F.2d 1, 
reversing, D.C., Amazon Petroleum 
Corporation v. Railroad Commis¬ 
sion of Texas, 5 F.Supp. 639, and 
certiorari granted Amazon Petro¬ 
leum Corporation v. Ryan, 55 S.Ct. 
102, 293 U.S. 539, 79 L.Ed. 645. re¬ 
versed on other grounds 55 S.Ct. 
241, 293 U.S. 388. 79 L.Ed. 446, fol¬ 
lowed in, C.C.A., Ryan v. I’anama 
Refining Co., 71 F.2d 8, certiorari 
granted Panama Refining Co. v. 
Ryan, 55 S.Ct. 83, 293 U.S. 639, 79 
L.Ed. 645, reversed on other 
grounds 65 S.Ct. 241. 293 U.S. 388, 
79 L.E<1. 446—U. S. v. Painters! 

16 C.J.S.—21 


Dist. Council No. 14 of Chicago 
and Vicinity of Brotherhood of 
Painters. Decorators and Paper 
Hangers of America, D.C.Ill., 4 4 F. 
2d 58, certiorari granted Painters’ 
Di.st. Council No. 14 of Chicago v. 

U. S. 52 S.Ct. 6, 76 L.Ed. 1300, 
and affirmed Painters Dist. Coun¬ 
cil No. 14 of Chicago and Vicinity 
of Brotherhood of Painters, Deco¬ 
rators and Paperhangers of Amer¬ 
ica v. U. S.. 52 S.Ct. 38. 284 U.S. 
582. 76 L.Ed. 604—Snlvely Groves 

V. Florida Citrus Commission, D.(!. 

Fla., 23 F.Supp. 600—Polk Co. v. 
Glover, D.C.Fla., 22 F.Supp. 575— 
Cberrnan & Co. v. Pratt, D.C.Mo., 
16 F.Supp. 887, reversed on other 
grounds, C.C.A., Pratt v. Oberman 
& Co.. 89 P.2d 786—Cocheco Wool¬ 
en Mfg. Co. V. Myers, D.C.N.H., 16 
F.Supp. 788—^Bendix Products Cor¬ 
poration V. Beman, D.C.Ill., 14 F. 
Supp. 68, reversed on other 
grounds. C.C.A., Beman v. Bendix 
Products Corporation, 89 F.2d 661 
- -John A. Gebelein, Inc., v. Mil- 
bourne, D.C.Md., 12 F.Supp. 105— 
Columbus Milk Producers’ Co-op. 
Ass’n V. Wallace, D.t'’ 111., 8 F 

Supp. 1014, appeal dismissed, C.C. 
A., Wulla<*c V. Columbus Milk Pro¬ 
ducers’ Co-op. Ass’n, 79 F.2d 1020 
—Richmond Hosiery Mills v 
Camp, D.C.Ga., 7 F.Supp. 139, af¬ 
firmed, C.C.A., 74 F.2d 200--U. S. 
V. Nationiil Ass’n of Window Glass 
Mfrs., D.C.Ohio, 287 F 228, re¬ 
versed on other grounds National 
Ass’n of Window Glass Mf’rs v. 
U. S., 44 S.Ct. 148, 263 U.S. 403, 68 
L.Ed. 358—Danville Local Union 
No. 115 of United Brick and Clay 
Workers of America v. Danville 
Bri<k Co., C.C.A.Ill., 283 F. 909, 28 
A.L.R. 1011. 

D.C.—Federal Trade Commission v. 
Claire Furance Co., 285 F. 936, 52 
App.D.C. 202, reversed on other 
grounds 47 S.Ct. 553. 

Mass.—Eaton, Crane & Pike Co. v. 
Commonwealth, 135 N.E. 170, 241 
Mass. 309. 

Miss.—Crescent Cotton Oil Co. v. 

State. S3 So. 680, 121 Miss. 615. 
Wash.—American Export Door Cor¬ 
poration V. John A. Gauger Co., 
283 P. 467, 154 Wash. 701—Amer¬ 
ican Export Door Corporation v. 
John A. Gauger Co.. 283 P. 462, 154 
Wash. 514. 

12 C.J. p 37 note 23. 

Agrloultnral prodaotion 

(1) Agricultural production cannot 
be restricted by congress under its 
power to regulate interstate and for¬ 
eign commerce, even though the mar¬ 
keted product does in large percent¬ 
ages enter into interstate commerce. 

321 


—rjli-nn V. Smith, C.C.A.Ky., 91 F.Sd 
447, affirming. D.C., Smith v. Glenn, 
16 F Supp. 83—Ganlcy v. Wallace, D. 
C.D.C.. 17 F.Supp. 115-Taylor v. 

Robertson, D C N C., 16 F.Supp. 801, 
affirmed, C.C.A., Robertson v. Taylor, 
90 F.2d 812—U. S. v. David Buttrick 
Co., D.C.Mass., 15 F.Supp. 665, va¬ 
cated on other grounds, C.C.A., 91 P. 
2d 66, certiorari denied Tluvid But- 
teriek Co. v. U. S., 58 S.Ct. 140. 302 
U.S. 737, 82 L.Ed. 569. 

(2) So, congress may not. under 
commerce elau.se. regulate production 
of milk.—Ganley v. Wallace, D.C.D. 
C., 17 F.Supp. 11.5—U. S. V. Seven 
Oaks Dairy Co., DC Mass., 10 P. 
Supp. 995. 

(3) An order of secretary of agri¬ 
culture classifying and fixing prices 
to be paid producers in District of 
Columbia trade territory for milk, 
promulgated under Agricultural Ad¬ 
justment Act, was held invalid as at¬ 
tempt to control and regulate pro¬ 
duction of milk.—Ganley v. Wallace, 
supra. 

(4) That local conditions through¬ 
out the nation, adversely affecting 
prices of agricultural commodities 
and farmers’ purchasing power, had 
created situation of national c*onccrn 
were held not to render constitution¬ 
al a federal statutory scheme to 
raise prices of such commodities by 
regulating agricultural production 
through acreage and production re- 
du(>tion contracts, the benefits under 
which were to be paid to contracting 
farmers from funds to be raised by 
so-called processing taxes imposed 
on processors of such commodities. 
—U. S. V. Butler, Mass., 56 S Ct. 312, 
297 U.S. 1, 80 L.Ed. 477, 102 A.L.R. 
914, affirming, C.C.A., Butler v. U. S., 
78 F.2d 1, reversing. D.C., Franklin 
Process Co. v. Hoosac Mills (\)rpora- 
tion, 8 F.Supp. 552, certiorari grant¬ 
ed U. S. V. Butler, 56 S.Ct. 144, 296 
U.S. 561, 80 L.Ed. 396. 

Containers for citrus fmit 

A regulation of Florida Citrus 
Commission fixing standard contain¬ 
ers. having maximum capacity of one 
and three-fifths bushels, for citrus 
fruit did not constitute an unlawful 
interference with interstate com¬ 
merce, since It affected product while 
within jurisdiction of stale and be¬ 
fore it entered into interstate com¬ 
merce.—Snlvely (3 roves v. Florida 
Citrus Commission, D.C.Fla., 23 F. 
Supp. 600. 

PnrcliaBes and sales in other states 

(1) The mere facts that garment 
and underwear corporations pur¬ 
chased knitted rayon and sold gar¬ 
ments largely in other states than 
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commerce,even though the business is conducted 
in close connection with interstate commerce,®^ and 
practically all of the product mined is shipped out 
of the state®^ or is intended for use by a railroad 
as an instrumentality in interstate commerce nor 
does interstate commerce comprehend the produc¬ 
tion of natural gas*® or oil,**^ or the drilling of an 
oil well.** Neither does the preparation for the 
transportation of commodities from the state where 
they are produced or manufactured prior to the 
commencement of the actual transfer or transmis¬ 


sion thereof to another state, constitute interstate 
commerce.** Nevertheless, production may, under 
certain conditions, be regulated and dealt with un¬ 
der a statute which intends to deal with activities 
affecting interstate commerce;^ thus, manufactur¬ 
ing operations organized on a national scale are sub¬ 
ject to congressional regulation if they have such 
a close and substantial relation to interstate com¬ 
merce that their control is essential or appropriate 
to protect that commerce from burdens and obstruc¬ 
tions,* but even when so regulated they arc still 


that of their domlcilea did not make 
their business interstate commerce 
subject to reKTulalion by congress.— 
U. S. V. National Garment Co., D.C. 
Mo., 10 F.Supp. 104. 

(2) So, a manufacturer of prod¬ 
ucts of which fifty per cent were 
sold and shipped to customers out¬ 
side of state, after manufacture 
from raw materials of which eighty 
per cent were shipped in from out¬ 
side of state, was not engaged in 
‘‘interstate commerce" so as to be 
amenable to regulation by National 
Labor Relations Board under Nation¬ 
al Labor Relations Act.—^Foster 
Bros. Mfg. Co. v. National Labor Re¬ 
lations Board, C.C.A.Md., 86 F.2d 984, 
rehearing denied 90 F.2d 948. 

82. U.S.—Oliver Iron Mining Co. v. 
Lord, Minn., 43 S.Ct. 526. 262 U.S. 
172, 67 L.Ed. 929—Ryan v. Amason 
Petroleum Corporation, C.C.A.Tex., 
71 F.2d 1, reversing. D.C., Amazon 
Petroleum Corporation v. Railroad 
Commi.ssion of Texas, 6 F.Supp. 
639, and certiorari granted Ama¬ 
zon Petroleum Corporation v. 
Ryan. 65 S.Ct. 102, 293 U.S. 639, 79 
L.Ed. 645, reversed on other 
grounds 66 S.Ct. 241, ^93 U.S. 388, 
79 L.Ed. 446, followed in. C.C.A.. 
Ryan v. Panama Refining Co.. 71 
F.2d 8. certiorari granted Panama 
Refining Co. v. Ryan, 65 S.Ct. 83, 
293 U.S. 639, 79 L.Ed. 645, reversed 
on other grounds 66 S.Ct. 241, 293 
U.S. 388, 79 L.Ed. 446—Spry v. 
Norfolk & W. Ry. Co., C.C.A-W.Va., 
60 F.2d 698—Berwind-White Coal- 
Mining Co. V. U. S.. D.C.Pa.. 9 F. 
2d 429, reversed on other grounds 
Assigned Car Cases, 47 S.Ct. 727, 
274 U.S. 564, 71 L.Ed. 1204—Mc¬ 
Leod V. Southern Pac. Co., D.C. 
Tex., 299 F. 616. 

Utah.—Conway v. Southern Pac. Co., 
248 P. 116, 67 Utah 464, 49 A.L.R. 
1316. 

12 C.J. p 36 note 13. 

However, a coal mining company 
which produced about three hundred 
thousand tons of coal a year, which 
was sold exclusively to a national 
coal sales company f. o. b. the mine, 
and the bulk of which was trans¬ 
ported to other states, was held to 
be engaging in operations so relat¬ 
ed to interstate commerce as to be 


subject to regulation under the Na¬ 
tional Labor Relations Act.—^Clover 
Fork Coal Co. v. National Labor Re¬ 
lations Board. C.C.A.Ky., 97 F.2d 831. 
Obstrnctlon of mlnliig 
Coal mining is not interstate com¬ 
merce, and obstruction of coal min¬ 
ing. although it may prevent coal 
from going into interstate commerce, 
is not a restraint of such commerce, 
unless the obstruction is intended to 
restrain commerce, or has necessar¬ 
ily such a direct material and sub¬ 
stantial effect to restrain it that the 
intent reasonably must be inferred. 
—United Mine Workers of America 
V. Coronado Coal Co., Ark.. 42 S.Ct. 
570. 259 U.S. 344, 66 L.Ed. 975. 27 
A.L.R. 762, reversing 258 F. 829. 169 
C.C.A. 549, leave to present petition 
granted 42 S.Ct. 687. 

Jurisdiction of National Labor Be- 
latlons Board of labor relations of 
company engaged in mining gold and 
.silver in California could not be pre¬ 
dicated on fact that company hap¬ 
pened to be a producer of a metal 
which in former times was used as 
money and which in the United 
Slates still bears some relation to 
money.—National Labor Relations 
Board v. Idaho-Maryland Mines Cor¬ 
poration. C.C.A.Cal.. 98 F.2d 129. 

93. U.S.—Oliver Iron Mining Co. v. 
Lord. Minn., 43 S.Ct. 526, 262 U.S. 
172, 67 L.Ed. 929. 

04. U.S.—Oliver Iron Mining Co. v. 
Lord, Minn., supra—U. S. v. Rig- 
gen, D.C.lowa, 10 F.Supp. 300, ap¬ 
peal dismissed, C.C.A., 79 F.2d 

1016. 

95. U.S.—Spry v. Norfolk & W. Ry. 
Co.. C.C,A.W.Va., 60 F.2d 698. 

Coal 

U.S.—Spry V. Norfolk & W. Ry. Co., 
supra. 

Bock for repair of roadbed 

U.S.—McLeod v. Southern Pac. Co., 
D.C.Tex., 299 F. 616. 

Utah.—Conway v. Southern Pac. Co., 
248 P. 116, 67 Utah 464, 49 A.L.R. 
1316. 

98. W.Va.—Suttle v. Hope Natural 
Gas Co., 97 S.E. 429, 82 W.Va. 729. 

97. U.S.—Ryan v. Amazon Petrole¬ 
um Corporation, C.C.A.Tex., 71 F. 
2d 1, reversing, D.C., Amazon Pe¬ 
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troleum Corporation v. Railroad 
Commission of Texas, 5 F.Supp. 
639. and certiorari granted Amazon 
Petroleum Corporation v. Ryan. 66 
S.Ct. 102, 293 U.S. 639, 79 L.Ed. 
646, reversed on other grounds 66 
S.Ct. 241, 293 U.S. 388, 79 L.Ed. 
446, followed in, C.C.A., Ryan v. 
Panama Refining Co., 71 F.2d 8, 
certiorari granted Panama Refin¬ 
ing Co. V. Ryan. 55 S.Ct. 83. 293 
U.S. 639, 79 L.Ed. 64 6. reversed on 
other grounds 56 S.Ct. 241, 298 U. 
S. 388. 79 L.Ed. 446. 

98. U.S.—U. S. V. Eason Oil Co., D. 
C.Okl., 8 F.Supp. 365, appeal dis¬ 
missed. C.C.A., 79 F.2d 1013. 

99. U.S.—U. S. V. E. C. Knight Co., 
Pa., 16 S.Ct. 249, 166 U.S. 1, 39 L. 
Ed. 325. 

12 C.J. p 37 note 23. 

1. U.S.—^National Labor Relations 
Board v. National New York Pack¬ 
ing & Shipping Co., C.C.A., 86 F.2d 
98—^Apex Hosiery Co. v. Leader, D. 
C.Pa., 20 F.Supp. 138, reversed on 
other grounds, C.C.A., 90 F.2d 165, 
reversed on other grounds Leader 
v. Apex Hosiery Co., 68 S.Ct. 862. 
302 U.S. 666, 82 L.Ed. 608. 

D.C.—Federal Trade Commission v. 
Claire Furnace Co., 286 F. 936, 62 
App.D.C. 202, reversed on other 
grounds 47 S.Ct. 563, 274 U.S. 160, 
71 L.Ed. 978. 

Local utilities 

The National Labor Relations Art, 
in so far as it alTects local utilities 
the disruption of whose service 
would have a direct effect on inter¬ 
state commerce, is within the pow¬ 
er of congress.—Consolidated Edison 
Co. of New York v. National Labor 
Relations Board, C.C.A., 95 F.2d 390, 
certiorari granted 68 S.Ct. 1038 and 
International Brotherhood of Elee- 
trical Workers v. National Labor Re¬ 
lations Board, 58 S.Ct. 1041, 304 U.S. 
666, 82 L.Ed. 1624. 

8. U.S.—National Labor Relations 
Board v. Jonea & Laughlin Steel 
Corporation. 57 S.Ct. 616, 301 U.S. 
1. 81 L.Ed. 893, 108 A.L.R. 1362, re¬ 
versing, C.C.A., 83 F.2d 998, cer¬ 
tiorari granted 57 S.Ct. 119, 299 U. 
S. 634, 81 L.Ed. 393—National La¬ 
bor Relktions Board v. National 
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production and not interstate commerce.^ In de¬ 
termining whether production activities are so close¬ 
ly related to interstate commerce as to be subject 
to federal regulation, each case depends on its par¬ 
ticular facts,^ and no arbitrary percentage can be 
fixed.® 


§ 33. Flight of Wild Fowl 

The natural flight of wild birda Is not commerce. 
The natural flight or passage of wild birds from 
one point to another does not constitute commerce.® 
The validity, as affecting commerce, of fish and 
game laws is considered infra § 66. 


New York Packing: & Shipping: Co.. 

C.C.A., 86 F.2d 98. 

Operations snhjeot to control 

liarge scale producing operations 
which have been held subject to 
federal regulation within the rule of 
the text include: 

(1) Canning and packing.—Santa 
Cruz Fruit Packing Co. v. National 
Labor Helations Board. 68 S.Ct. 656. 
303 U.S. 453. 82 L.Fd. 964, affirming. 
C.C.A., National Labor Relations 
Board V. Santa Cruz Fruit Packing 
Co., 91 F.2d 790, certiorari granted 
Santa Cruz Fruit Packing Co. v. Na¬ 
tional Labor Relations Board. 68 S.Ct. 
282, 302 U.S. 680, 82 L.Ed. 626. 

(2) Cotton textile manufacturing. 
—National Labor Relations Board v. 
Wallace Mfg. Co.. C.CA., 95 P.2d 818 
—Mooresville Cotton Mills v. Na¬ 
tional Labor Relations Board. C.C.A.. 
94 F.2d 61. 

(3) Clothing manufacture.—Na¬ 
tional Labor Relations Board v. 
Fried man-liarry Marks Clothing 
Co., 67 S.Ct. 646. 301 U.S. 58, 81 L. 
Ed. 921, 108 A.L.R. 1352, reversing, 
C.C.A., 85 P.2d 1, certiorari grant<‘d 
67 S.Ct. 120, 299 U.S. 536, 81 L.Ed. 
394-—National Labor Relations Board 
V. J. Freezer & Son, C.C.A., 95 F.2d 
840. 

<4) Manufacture of lumber.—Na¬ 
tional Labor Relations Board v. Car¬ 
lisle Lumber Co., C.C.A., 94 F.2d 138. 

(5) Manufacturing operations of 
large steel company.—National La¬ 
bor Relations Board v. Jones & 
Laughlin Steel Corporation. 67 S.Ct. 
616, 301 U.S. 1, 81 L.Ed. 893, 108 A.L. 
R. 1352, reversing, C.C.A., 83 F.2d 
998, certiorari granted 67 S.Ct. 119, 
299 U.S. 634. 81 L.Ed. 393. 

(6) Mining, smelting and refining, 
and manufacturing limestone, etc.— 
Standard Lime & Stone Co. v. Na¬ 
tional Labor Relations Board, C.C. 
A., 97 P.2d 531—Lyons v. Bagle- 
Picher Lead Co.. C.C.A.Okl., 90 F.2d 
321, remanding cause, D.C., Eagle- 
Picher Lead Co. v. Madden, 15 F. 
Supp. 407. 

(7) Production, sale, and distribu¬ 
tion of shoes by shoe factory.—Na¬ 
tional Labor Relations Board v. Lion 
Shoe Co., C.C.A., 97 F.2d 448. 

(8) Repairing milk and ice cream 
containers.—National Labor Rela¬ 
tions Board v. Hopwood Retinning 
Co.. C.C.A., 98 F.2d 97. 


(9) However, it was held that a 
question concerning representation of 
production employees of manufactur¬ 
er of automobile and airplane parts 
was not within Jurisdiction of Na¬ 
tional Labor Relations Board on the¬ 
ory that question arose in manufac¬ 
turing process which was within 
“flow,” “current,” or “stream” of in¬ 
terstate commerce, or on theory that 
question directly affected interstate 
commerce.—Bendix Products Corpo¬ 
ration V. Beman, D.C.111.. 14 F.Supp. 
58, reversed on other grounds, C.C. 
A., Beman v. Bendix Products Cor¬ 
poration, 89 F.2d 661. 

(10) So, a company eng:aged in 
mining gold and silver in California, 
whose supplies and equipment were 
purchased in California, although 
some of them were manufactured 
elsewhere, which sold its product to 
government mint in San Francisco 
and to a California refinery which 
sold refined gold to such mint, and 
whose activities including its labor 
practices were wholly intra-state, 
was not engaged in business aiTcct- 
Ing “commerce,” so as to be subject 
to regulation under National Labor 
Relations Act.—National Labor Rela- 
tlon.s Board v. Idaho-Maryland Mines 
Corporation. C.C.A., 98 F.2d 129. 

(11) Neither was it subject to reg¬ 
ulation on ground that purchases of 
supplies and equipment manufactur¬ 
ed in other states were so closely 
related to Interstate commerce as to 
warrant such regulation, where rela¬ 
tion, if any, between interstate com¬ 
merce and company’s purchases was 
Indirect, remote, and unsubstantial.— 
National Labor Relations Board v. 
Idaho-Maryland Mines Corporation, 
supra. 

(12) Also, it was not subject to 
regulation on the ground that the 
United States after purchasing com¬ 
pany's product and commingling it 
with other gold and silver in San 
Francisco mint shipped commingled 
product to Denver mint for safe¬ 
keeping, since such shipments wqre 
not commercial transactions, but ad¬ 
ministrative acts of government, and 
if such acts constituted commerce, 
it was a commerce to which com¬ 
pany’s activities were not closely, in¬ 
timately, or substantially related.— 
National Labor Relations Board v. 
Idaho-Maryland Mines Corporation, 
supra. 


Origin of materials need 

The injurious action burdening and 
obstructing interstate commerce 
within protective power of congress 
in manufactured articles may spring 
from labor disputes, irrespective of 
the origin of the materials used In 
the manufacturing process.—Santa 
Cruz Fruit Packing Co. v. National 
Labor Relations Board, 68 S.Ct. 656. 
303 U.S. 468, 82 L.Ed. 954, affirm¬ 
ing, C.C.A., National Labor Relations 
Board v. Santa Cruz Fruit Packing 
Co., 91 P.2d 790, certiorari granted 
Santa Cruz Fruit Packing Co. v. Na¬ 
tional Labor Relations Board. 58 S. 
Ct. 282, 302 U.S. 680, 82 L.Ed. 525— 
Mooresville Cotton Mills v. National 
Labor Relations Board, C.C.A., 94 F. 
2d Gl. 

Passing of title 

That there was a technical passage 
of title when goods were delivered 
to carrier at factory for interstate 
shipment did not prevent manufac- 
I turer from being subject to National 
Labor Relations Act.—Mooresville 
Cotton Mills V. National Labor Rela¬ 
tions Board, supra. 

3. U.S.—^Apex Hosiery Co. v. Leader, 
D.C.Pa., 20 F.Supp. 138, reversed 
on other grounds, C.C.A., 90 F.2d 
155, reversed on other grounds 
Leader v. Apex Hosiery Co., 58 S. 
Ct. 362, 302 U.S. 656, 82 L.Ed. 508. 

4L U.S.—National Labor Relations 
Boaid V. Santa Cruz Fruit Packing 
Co., C.C.A., 91 F.2d 790, certiorari 
granted Santa Cruz Fruit Packing 
Co. V. National Labor Rtdations 
Board. 68 S.Ct. 282. 302 U.S. 680, 
82 L.Ed. 625. affirmed 68 S.Ct. 656, 
303 U.S. 453, 82 L.Ed. 964. 
Frodnotion of crade oil 
U.S.—U. S. V. Wllshire Oil Co.. D.C. 
Cal., 9 F.Supp. 396, appeal dls- 
ml.ssed, C.C.A., Wilshire Oil Co. v. 
U. S., 77 F.2d 1022. 

6. U.S.—National Labor Relations 
Board v. Santa Cruz Fruit Packing 
Co., C.C.A., 91 F.2d 790, certiorari 
granted Santa Cruz Fruit Pat:king 
Co. v. National Labor Helations 
Board, 68 S.Ct. 282, 302 TT .S. 680. 82 
L.Ed. 526. ufilrmed 68 S.Ct. 656, 308 
U.S. 453, 82 L.Ed. 954. 

6b Kan.—State v. McCullagh, 153 P. 
557, 96 Kan. 786. 

Me.—State v. Sawyer, 94 A. 886, 113 
Me. 4 58, L.R.A.1916F 1031. 

12 C.J. p 38 note 84. 
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C. AGENCIES AND INSTRUMENTALITIES OF COMMERCE 


§ 34. General Statement 

Congress has power to regulate the agencies and 
Instrumentalities of Interstate commerce as determined 
by the use to which they are put. 

The power of congress to regulate interstate com¬ 
merce extends to all agencies and instrumentalities 
by which such commerce is carried on.*^ The ques¬ 
tion as to whether a particular instrumentality is 
one of interstate commerce is to be determined by 
the use to which it is put, rather than its nature.* 

§ 35. Physical Instrumentalities in General 

Common carriers, among other things, are instru¬ 
ments of commerce. 

Common carriers are instruments of commerce^ 
and, as will be seen infra §§ 36-45, almost any phys¬ 
ical thing which is necessarily used in conducting 
commerce is considered an instrumentality thereof 
and subject to regulation by congress or the state, 


depending on whether its use is in interstate or in¬ 
tra-state commerce. 

§ 36. Bridges 

Bridges are instrumentalities of commerce and sub¬ 
ject to regulation as such. 

A bridge, being a medium by and through which 
commerce is regulated, is a physical instrumental¬ 
ity of commerce,^® and when over navigable water 
is subject to the control of congress,^^ although a 
bridge over a navigable stream located in a single 
state is also subject to concurrent control of the 
state.i2 A bridge across waters forming a bound¬ 
ary line between states is an instrumentality of in¬ 
terstate commerce subject to the regulating power 
of congress,!* and so is a bridge entirely within a 
state but constructed to carry trains engaged in in¬ 
terstate commerce over a navigable river.!^ Feder- 


7 . U.S.—Carter v. Carter Coal Co., 
App.D.C., F.6 S.Ct. 855. 298 U.S. 238. 
80 L.Ed 1160—Helaon v. Common¬ 
wealth of Kentucky, by Board, 49 

S.Ct. 279, 279 U.S. 245. 73 L.Ed. 683. 
reversing Metropolis Perry Co. v. 
Commonwealth, 7 S.W.2d 506, 225 
Ky. 45—Arkansas-Louisiana Pipe 
Line Co. v. Coverdale, D.C.La., 20 
P.Supp. 676—Northern Pno. Ky. Co. 
V. Henneford, D.C.Wash., 15 F. 
Siipp. 302, reversed on other 
grounds Henneford v. Northern 
Pac. Ky. Co.. 68 S.Ct. 416, 303 U.S. 
17, 82 L.Ed. 619. 

N.Y.-—People v. Katz. 249 N.Y.S. 719, 
140 Misc. 46. 

S.C.—.lewel Tea Co. v. City of Cam¬ 
den. 172 S.E. 307. 171 S.C. 353. 

Wis.—Minneapolis. St. P. & S. S. M. 
Ry. Co. V. Railroad Commission 
of Wisconsin, 197 N.W. 362. 183 
Wis. 47. 

12 C.J. p 38 note 35. 

8L Wls.—Ruck V. Chicago, etc., R. 
Co., 140 N.W. 1074, 153 Wls. 168. 

12 C.J. p 38 note 36. 

9 , U.S.—Primro.se v. Western Un¬ 
ion Tel. Co., l»a.. 14 S.Ct. 1098, 164 
U.S. 1, 38 L.Ed. 883. 

10 . U.S.—People of State of New 
York ex rel. Rogers v. Graves, 57 
S.Ct. 269, 299 U.S. 401. 81 L.Ed. 
306, reversing 2 N.E.2d 686. 271 N. 
Y. 643, affirming 283 N.Y.S. 538, 
246 App.DW. 462—Industrial Acci¬ 
dent Commission of State of Call- 
fornij^ V. Payne, 42 S.Ct. 489, 269 
U.S. 182, 66 L.Ed. 888, reversing 
Payne v. Industrial Accident Com¬ 
mission of California, 196 P. 81, 60 
Cal.App. 161, in which certiorari is 
granted 41 S.Ct. 377. 266 U.S. 667. 
66 L.Ed. 789. 


N.Y.—People v. Hudson River Con¬ 
necting R. Corporation, 126 N.E. 
801, 228 N.Y. 203, affirming 174 N. 

T. S. 754. 186 App.Div. 602, which 
affirmed 174 N.Y.S. 971, 104 Misc. 
19, and di.smissing appeal 174 N. 
Y.S. 915, 187 App.Div. 963, certio¬ 
rari denied People of State of New 
York V. Hudson River Connecting 
R. Corporation. 41 S.Ct. 7, 264 U.S. 
631, 65 L.Ed. 447. 

11. N.Y.—People v. Hudson River 
Connecting R. Corporation, supra. 

Wash.—State ex rel. Bremerton 

Bridge Co. v. Superior Court for 
Kitsap County, 76 P.2d 990. 

12 . Kan.—^Kaw Valley Drainage Dist. 
of "Wyandotte County v. Missouri 
Pac. Ry. Co., 161 P. 937, 99 Kan. 
188. 

“When a railroad bridge spans a 
stream located wholly within a state, 
and serves merely to connect termini 
within the same stale, it is not an 
instrument of interstate commerce, 
and the federal government can as¬ 
sert no Jurisdiction, except to see 
that the waters beneath the bridge 
are unobstructed for the purposes of 
navigation."—People v. Hudson Riv¬ 
er Connecting Railroad Corporation, 
174 N.Y.S. 754. 186 App.Div. 602, af¬ 
firming 171 N.Y.S. 971, 104 Mi.sc. 19, 
and affirmed 126 N.E. 801, 228 N.Y. 
203, certiorari denied People of Slate 
of New York v. Hudson River Con¬ 
necting R. Corporation, 41 S.Ct. 7, 
254 U.S. 631, 65 L.Ed. 447. 

13 . U.S.—Covington & Cincinnati 
Bridge Co. v. Commonwealth of 
Kentucky. Ky., 14 S.Ct. 1087, 154 

U. S. 204. 38 L.Ed. 962. 

Ark.—Arkansas & Memphis Ry. 
Bridge & Terminal Co. v. State. 
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296 S.W. 378, 174 Ark. 420, certio¬ 
rari denied 48 S.Ct. 85, 276 U.S. 
548. 72 L.Ed. 419. 

Mich.—Detroit International Bridge 
("'o. V. Corporation Tax Appeal 
Board, 256 N W. 368, 267 Mich. 884, 
affirmed Detroit International 
Bridge Co. v. Corporation Tax Ap¬ 
peal Hoard of State of Michigan. 65 
S.Ct. 332, 294 U.S. 83, 79 L.Ed. 777. 
N.Y.—People v. Hudson River Con¬ 
necting Railroad Corporation, 174 
N.Y.S. 754, 186 App.Div. 602, af¬ 
firming 171 N.Y.S. 971, 104 Misc. 
19, and affirmed 126 N.E. 801, 228 
N.Y. 203, certiorari denied People 
of State of New York v. Hud.son 
River Connecting R. Corporation, 
41 S.Ct. 7, 254 U.S. 631, 66 L.Ed. 
447. 

Okl.—Burkburnett Bridge Co. v. 
Cobb. 233 P. 463, 108 Okl. 21. 

Railroad bridge 

Under Interstate Commerce Act 
Feb. 4, 1887, §§ 1, 6, which express¬ 
ly includes bridges used or operated 
in connection with any railroad, an 
interurban electric railway, other 
than a street passenger railway, 
passing over an interstate bridge and 
participating in interstate movement 
of persons and property, is a rail¬ 
road, and a bridge over which it 
crosses is subject to the provisions 
of the act.—Shrader v. Steubenville, 
East Liverpool & Beaver Valley 
Traction Co., 99 S.E. 207, 84 W.Va. 1. 

14 . N.Y.—People v. Hudson River 
Connecting R. Corporation, 126 N. 
E. 801, 228 N.Y. 203, affirming 174 
N.Y.S. 754, 186 App.Div. 602, which 
affirmed 171 N.Y.S. 971, 104 Misc. 19. 
and dismissing appeal from 174 N. 
Y.S. 916, 187 App.Div. 963, certio¬ 
rari denied People of State of New 
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al and state regulation of bridges is discussed infra 

§ 75. 

§ 37. Navigable Waters 

Navigable watera are inetrumentalitiee of commerce 
subject to the control of federal and state legislation. 

Under its constitutional power to regulate inter¬ 
state and foreign commerce, congress may legis¬ 
late concerning waters of the United Stales naviga¬ 
ble in fact and accessible from a state other than 
the one in which they lie, when such legislation in 
any way affects their navigability or use as instru¬ 
ments of commercc.15 This power is admittedly su¬ 
preme,^® but it does not extend to matters having 
no influence on navigation or commerce,!'^ and is 
to be distinguished from the admiralty jurisdiction 


of the federal courts.^® That congress also has con¬ 
trol over navigable waters under its constitutional 
power to make all laws necessary to carry into exe¬ 
cution the federal judicial power in admiralty and 
maritime matters is shown in the C.J.S. title Navi- 
ga!)lc Waters § 10, also 45 C.J. p 419 note 21 et seq, 
where questions pertaining to governmental control 
of such waters are generally treated. 

A state may legislate in reference to the commer¬ 
cial use of a river or other navigable stream en¬ 
tirely within its limits, unless congress has acted in¬ 
consistently with such state legislation,navigable 
waters and their beds being state property subject 
only to congressional control {or the purpose of reg¬ 
ulating commerce and navigation.20 


York V. Hudson Rivor Connecting 

R. Corporation, 41 S.Ct. 7. L‘54 U.S. 
631. 66 I..Rd. 447. 

15. IT.S.—State of New Jersey v. 
Sargent. 46 S.Ct. 122. 269 U.S. 32K. 
70 H.Ed. 289—State of Missouri ex 
rel. and to Use of Camden (’ounty. 
Mo. V. Union Electric Light & 
Power Co.. D.C.Mo., 42 F.2d 692— 
Bellaire, Benwood & Wheeling Fer¬ 
ry Co. V. Interstate Bridge C\>., C. 
C.A.W.Va., 40 F.2d 323, certiorari 
denied SI S.Ct. 35. 282 U.S. 861, 75 
L.Ed. 762—Culf & I. Ry. Co. of 
Texas v. Davis, D.C.Tex., 26 F.2d 
930, afllrmed, C.C.A., Davis v. Gulf 
& I. Ry. Co. of Texa.s, 31 F 2d 109. 
Cal.—Atwood V. Hammond, 48 P.2d 
20, 4 Cal.2d 31--Proper v. Reclama¬ 
tion Dist. No. 1500, 163 P. 1037. 174 
Cal. 816—Gray v. Reclamation l)i.st. 
No. 1500, 163 P. 1024. 174 Cnl. 622. 
N.Y.—People V. Hudson River Con¬ 
necting R. Corporation, 126 N.E. 
801, 228 N.Y. 203, affirming 174 N. 
y.S. 754, 186 App.Div. 602, which 
affirmed 171 N.Y.S. 971, J()4 Misc. 
19, and dismi.ssing appeal 174 N.Y. 

S. 915, 187 App.Div. 963. certiorari 
denied People of State of New 
York V. Hudson River Connecting 

R. Corporation. 41 S.Ct. 7, 254 U. 

S. 631. 65 L.Ed. 447—People cx rel. 
Hudson River Connecting R. Cor¬ 
poration V. State Tax Commis.sion, 
281 N.Y.S. 358, 245 App.Div. 229. 
affirmed 5 N.E.2d 377, 272 N.Y. 662, 
certiorari denied People of State of 
New York ex rel. Hudson River 
Connecting R. Corporation v. State 
Tax Commission, 57 S.Ct. 782, 301 
U.S. 682, 81 L.Ed. 1340. and 57 S.Ct. 
783, 301 U.S. 4182. 81 L.Ed. 1340. 

Ohio.—State v. Cleveland-J’ittsburg 
Ry. Co., 21 Ohio Cir.Ct.N.S., 1. af¬ 
firmed 113 N.E. 677. 94 Ohio St. 61, 
L.R.A.1917A. 1007, 61 Cinc.L.Bul. 
95. 151. 14 Ohio L.K. 158. 

12 C.J. p 40 note 77—46 C.J. p 419 
note 20, p 420 note 23, p 421 note 
33. 

Port xagtaatioBB 

(1) Under power to regulate com¬ 


merce with foreign nations and 
among the several states, congress 
has right to determine condition on 
which ships or persons and merchan¬ 
dise may enter or depart from tho.*«c 
places designated as ports.—TTam- 
burg-Ainerican Steam Packet Co. v. 
IT. S.. N.Y., 250 V. 747, 163 C.C.A. 79. 
certiorari denied Hamhurg-Amerl- 
kanische-Packetfahrt Aktien-Gi'sclI- 
schaft V. U. S., 38 S.Ct. 333. 246 U.S. 
662, 62 L.Ed. 927. 

(2) Means and methods of port or 
hariior regulation see infra S 136. 
Canals as instrumentalities of com¬ 
merce sec infra § 45. 

1®. U.S.—State of New Jersey v. 
Sargent. 46 S.Ct. 122, 269 U.S. 328, 
70 L.Ed. 289. 

N.Y.—People v. Hudson River Con¬ 
necting R. Corporation, 126 N.E. 
801, 228 N.Y. 203, affirming 174 N. 
Y.S. 754, 186 AppDiv. 602, which 
affirmed 171 N.Y.S. 971, 104 Misc. 
19, and di.smissing appeal 174 N. 
Y.S. 915. 187 App.Div. 963, cerlio- 
rari denied People of State of New 
York V. Hudson River Connecting 

R. Corporation, 41 S.Ct. 7, 254 U. 

S. 631, 65 L.Ed. 447. 

12 C.J. p 41 note 78—45 C.J. p 420 
note 25. 

17. N.Y.—^People ex rel. Lehigh Val¬ 
ley Ry. Co. V. Stale Tax Commis¬ 
sion, 159 N.E. 70;i. 247 N.Y. 9, af- 
flrming 220 N.Y.S. 467, 220 App. 
Div. 1—People ex rel. Hudson Riv¬ 
er Connecting H. Corporation v. 
State Tax Commission, 281 N.Y.S. 
358, 245 App.T>iv. 229, affirmed 5 N. 
E.2d 377. 272 N.Y. 652, certiorari 
denied People of Stale of New 
York ex rel. Hud.son River Connect¬ 
ing R. Corporation v. Stall* Tax 
Commission. 57 S.Ct. 782, 301 U.S. 
682. 81 L.Ed. 1340, and 67 S.Ct. 783, 
301 U.S. 682, 81 L.Ed. 1340. 

45 C.J. p 420 note 24. 

Power dam 

Matter of con.structing and main¬ 
taining dam solely to generate elec¬ 
tricity for commercial purposes, rath- 
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or than to influence navigation, is 
not within congress’ power, although 
congn‘ss may provide for construc¬ 
tion and maintenance of darns to im¬ 
prove na vigil lion and develop power 
for industrial purposes.—Stale of 
Missouri ex rel. and to Use of (^nni- 
den Countv, Mo. v. Union Eleetrii* 
Light & Power Co., D.C.Mo., 42 F.2d 
692. 

18. U.S.—The Belfast. Ala.. 7 Wall. 

624, 19 Ij Ed. 266—(Commercial 

Transp. (N). v. Fitsshugh, N.Y., 1 
Blaik 574, 17 L Ed. 107. 

Admiralty jurisdiction see Admiralty 
SS 5-09. 

19. Cal. —Newcomb v. City of New¬ 
port Reach. 60 I’.2d 825, 7 Cal.2d 
393—Atwood V. Hammond, 48 P.2d 
20, 4 (’ill.2(1 31. 

Ohio —State v. Cleveland-T’illshurg 
Rv. Co., 21 Ohio Cir.Ct..N.S., 1, af- 
llrined 113 N.E 677, 94 Ohio St. 61. 
(11 (’inc.L.Bul. 95. 151, 14 Ohio L. 
R. IDS. 

11 C.J. p 1040 nolo 1—12 C.J p 41 
note 80—45 C.J. p 421 note 37, p 
422 note 38. 

Ordinance of 1787 providing that 
certain navigable waters shall he 
common highways and forever free 
does not prevent the states from ac¬ 
tion concerning rivers within their 
own limits, which the state could 
otherwise take over such waters — 
Flambeau River Lunilier Co. v. Get- 
tle, 236 N.W. 671, 204 Wis 624—45 
C.J. p 422 note 46. 

State control over navigable wali‘rs 
generally see the C.J.S title Navi¬ 
gable Watera ft 10. also 46 C.J. p 
421 note 35-p 424 note 63. 

80 . Cal.—Proper v. Reclamation Dist. 
No. 1500. 163 P. 1037, 174 Cal. 816 
—Gray v Ri*olamation Dist. No. 
1500, 163 P. 1024, 174 Cal. 622. 
Ohio.—State v. Cleveland-Pittsburg 
Ry. Co.. 21 Ohio Cir.Ct..N.S., 1, af¬ 
firmed 113 N.E. 677, 94 Ohio St. 61. 
61 Cinc.L.Bul. 95, 161, 14 Ohio L.R. 
158. 

12 C.J. p 41 note 81. 
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Matters relating to the exercise of these powers 
of the federal and state governments are treated 
infra §§ 72-74. 

§ 38. Offices 

An office employed In an Interatate bualneaa la an in¬ 
strumentality of Interstate commerce. 

An office employed solely in the prosecution of a 
business which constitutes interstate commerce is 
itself an instrumentality of interstate commerce 
but, as shown supra § 18, the fact that certain acts 
or transactions require an office for their perform¬ 
ance is not important in determining whether such 
acts and transactions constitute interstate com¬ 
merce. 

§ 39. Railroads 

Railroads and tracks, terminals, switches, cars, en¬ 
gines, appliances, and equipment employed as component 
parts of a system engaged in Interstate traffic are In¬ 
strumentalities of Interstate commerce. 


A railroad which takes any part in transporting 
interstate traffic is an instrumentality of interstate 
commerce and tracks, terminals, switches, sta¬ 
tions, cars, engines, and all appliances and equip¬ 
ment, when employed as component parts of a gen¬ 
eral system engaged in interstate traffic, are instru¬ 
mentalities within the scope of congressional legis¬ 
lation, and not ordinarily subject to control by the 
state.23 Among other things, congress may regulate 
the necessary switching of cars and their delivery 
at terminal points,^^ and, where the putting in of a 
switch connecting two railroads will benefit both 
domestic and interstate traffic, there is concurrent 
jurisdiction in the state and federal authorities.^^ 

The character of an engine or a car as an instru¬ 
ment of commerce depends on its employment at the 
time iiivolved^fi and not on its previous employ- 
ment^"^ nor on remote probabilities or accidental 


21. Mo.—^Kansas City v. McDonald, 
17B S.W. 917. 

22. U.S.—Mlsaourl-Kansas-Texaa R. 
Co. V. Northern Oklahoma Rys.. C. 
C.A.Okl., 26 F.2d 689. certiorari de¬ 
nied Northern Oklahoma Rys. v. 
Miasouri-Kansas-Texaa R. Co., 49 
S.Ct. 13, 278 U.S. 610, 73 L.Ed. 536. 

23. U.S.—Industrial Accident Com¬ 
mission of State of California v. 
Vayne, 42 S.Ct. 489, 259 U.S. 182, 
66 li.Ed. 888, reversinf? Payne v. 
Industrial Accident Commission of 
California, 195 P. 81, 60 Cal.App. 
161, certiorari grranted 41 S.Ct. 877, 
255 U.S. 567, 65 L.Ed. 789—South¬ 
ern Pac. Co. V. Corbett, D.C.Cal., 
20 F.Supp. 940. 

12 C.J. p 38 note 42. 

Xntentate and intro-state nse 

(1) A railroad track, used for both 
interstate and intra-state transpor¬ 
tation, is instrumentality of inter¬ 
state commerce. 

U.S.—Miller v. Central R. Co. of New 
Jersey, C.C.A.N.Y.. 58 F.2d 635, cer¬ 
tiorari denied Central R. Co. of 
New Jersey v. Miller, 63 S.Ct. 18, 
287 U.S. 617, 77 L.Ed. 536. 

La.—Bordelon v. Now Orleans Ter¬ 
minal Co., 129 So. 462, 14 La.App. 
60—Porter v. Lancaster, 2 La.App. 
47. 

(2) So, also, is a switch connected 
with such tracks.—Smith v. Payne, 
C.C.A.N.J.. 269 F. 1. 

(8) Also, a siding used equally by 
cars carrying interstate and those 
with intra-state shipments.— Hamil¬ 
ton V. Louisiana Ry. & Nav. Co., Ill 
So. 184, 162 La. 841, reversing 5 La. 
App. 304. 

Oonnecting railroads 

(1) Railroad, which, although In- 
tra-statc as to its lines and termini, 
participated in Interstate commerce 


through connection with other rail¬ 
roads. was agency of “interstate 
commerce.**—Freeman v. U. S., C.C.A. 
Colo., 4 F.2d 18. 

(2) So a terminal railroad, switch¬ 
ing for foreign and domestic cars, 
when handling interstate or foreign 
shipments is instrumentality of in¬ 
terstate or foreign commerce, wheth¬ 
er or not it knows particular cars 
are interstate or foreign.—Cott v. 
Erie R. Co., 131 N.E. 737, 231 N.T. 
67, affirming 179 N.Y.S. 488, 189 App. 
Div. 571, certiorari denied Erie R. 
Co. V. Cott. 42 S.Ct. 48, 267 U.S. 636, 
66 L.Ed. 409, and 42 S.Ct. 49. 257 U. 
S. 636. 66 L.Ed. 409. 

Railroad companies and employees 
as agencies of interstate com¬ 
merce see infra 9 § 47-51. 
Transportation as - act of commerce 
sec supra 59 28-25. 

24. Tex.—Fielder v. Missouri, etc., 

R. Co., Civ.App., 42 S.W. 3G2. 

25h Minn.—Jacobson v. Wisconsin, 
etc., R. Co., 74 N.W. 893, 71 Minn. 
519, 70 Am.S.R. 358. 40 L.R.A. 389. 
affirmed 21 S.Ct. 115. 179 U.S. 287, 
45 L.Ed. 194. 

20l U.S.—Chicago, K. & S. Ry. Co. v. 
Kindiesparker, Mich., 38 S.Ct. 425, 
246 U.S. 657, 62 L.Ed. 925, reversing 
234 F. 1,148 C.C.A. 17—Minneapolis 
& St. Louis Railroad v. Winters. 
Minn., 37 S.Ct. 170, 242 U.S. 363, 61 
L.Ed. 358, Ann.Cas.l918B 54— 
Scoggins V. Union Pac. R. Co., D.C. 
Minn., 292 P. 162—^Dlrector Gener¬ 
al of Railroads v. Bennett, C.C.A. 
Pa., 268 P. 767, certiorari denied 41 

S. Ct. 218, 254 U.S. 656, 65 L.Ed. 
460—Central R. Co. of New Jersey 
V. Paslick, N.Y.. 239 P. 713, 162 
C.C.A. 647. 

Ala.—Louisville & N. R. Co. v. Pet- 
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tlB, 88 So. 201, 202. 206 Ala. 90, 
citing Corpus Jnrls. 

Cal.—Hines v. Industrial Accident 
Commission, 192 P. 859, 184 Cal. 
1, 14 A.L.R. 720. certiorari denied 
Payne v. Industrial Accident Com¬ 
mission. 41 S.Ct. 218, 254 U.S. 655, 
65 L.Ed. 469. 

Ill.—Bishop V. Chicago. M. & St. P. 

Ry. Co., 217 IlLApp. 96. 

Kan.—Deffenbaugh v. Union Pao. R. 

Co., 171 P. 647, 102 Kan. 669. 
Ky.—Louisville & N. R. Co. v. Jolly's 
Adm'x, 23 S.W. 564, 232 Ky. 702, 
certiorari denied Louisville & N. R. 
Co. V. Jolly, 51 S.Ct. 26. 282 U.S. 
847, 75 L.Ed. 761. 

Mich.—Rogers v. Canadian Nat. Ry. 
Co., 224 N.W. 429, 246 Mich. 399, 
certiorari denied 50 S.Ct. 16. 280 U. 
S. 654, 74 L.Ed. 610. 

Mo.—Cox V. Missouri Pac. R. Co., 
61 S.W.2d 962, 332 Mo. 991. 

N.Y.—Conklin v. New York Cent. R. 
Co.. 202 N.Y.S. 75. 206 App.Div. 624, 
affirmed 144 N.E. 895, 238 N.Y. 570, 
certiorari denied 45 S.Ct. 93, 266 U. 
S. 607, 69 L.Ed. 466—Hoag v. Ulster 
& D. R. Co., 164 N.Y.S. 529, 177 App. 
Div. 433. 

Ohio.—^Klar v. Brie R. Co., 162 N.E. 
793, 118 Ohio St. 612, appeal dis¬ 
missed and certiorari denied 49 S. 
Ct. 342, 279 U.S. 818, 78 L.Ed. 976. 
Pa.—Mayers v. Union R. Co., 100 A. 
967, 266 Pa. 474, certiorari denied 
87 S.Ct. 482, 248 U.S. 656, 61 L.Ed. 
949. 

Tenn.—Clements v. Nashville C. ft 
St. L. Ry., 1 Tenn.App. 47. 

27. N.Y.—Hoag v. Ulster ft D. R. Co., 
164 N.Y.S. 629. 177 App.Div. 433. 
Ohio.—Klar v. Brie R. Co., 162 N.E. 
793, 118 Ohio St. 612, appeal dis¬ 
missed and certiorari denied 49 S. 
Ct. 342, 279 U.S. 818, 78 L.Ed. 975. 
Pa.—^Mayeni v. Union R. Co.. 100 A. 
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later events.^^ So a car is in interstate or intra¬ 
state service accordingly as its cargo is in the course 
of transportation to points without or within the 
state.29 

The hauling of cars bound from one state to an¬ 
other is interstate commerce,and this rule applies 
alike to loaded cars,*i empty cars,32 and disabled 
engines.33 Whether an empty car is in interstate 
service depends on whether at the time in question 
it had commenced a predetermined interstate move- 
ment.3^ It is not sufficient that thereafter such a 


movement occurred; thus an empty car assumes an 
interstate character when it has been designated for 
interstate movement and has begun to move for 
such purpose,35 as when it has been definitely des¬ 
ignated to receive interstate freight, and is imme¬ 
diately on its way to the place within the freight 
yards of the carrier where it is to be loaded with 
such freight ;35 but until routed or designated for 
movement to another state it is not engaged in in¬ 
terstate commerce.37 The “home route” card ac¬ 
companying cars bringing freight into the state, 


967, 266 Pa. 474, certiorari denied 
37 S.Ct. 482, 248 U.S. 666. 61 L.Ed. 
949. 

Tenn.—Tennessee R. Co. v. Chitwood, 
43 S.W.2d 204, 163 Tenn. 303— 
Clements v. Nashville. C. & St. L. 
Ry., 1 Tenn.App. 47. 
aOL U.S.—Minneapolis & St. Louis 
Railroad v. Winters, Minn., 37 8. 
Ct. 170, 242 U.S. 863, 61 L.Ed. 358. 
Ann.Cas.l918B 64—Scoggins v. Un¬ 
ion Pac. R. Co., D.C.Minn., 292 F. 
162—^Director General of Railroads 
v. Bennett. C.C.A.Pa.. 268 P. 767. 
certiorari denied 41 S.Ct. 218, 254 
U.S. 656, 66 L.Ed. 460—Central R. 
Co. of New Jersey v. Paslick, N. 

T. , 239 P. 713, 152 C.C.A. 547. 

Ill.—Lavigrue v. Chicago, M.. St. P. 
& P. R. Co.. 4 N.E.2d 785, 287 III. 
App. 253, 268, certiorari denied 58 
S.Ct. 32, 302 U.S. 688. 

Kan.—DefTcnbaugh v. Union Pac. R 
Co., 171 P. 647, 102 Kan. 569. 

Ky.—Louisville & N. R. Co. v. Jolly*.s 
Adm’x, 23 S.W. 664, 232 Ky. 702, 
certiorari denied Louisville & N. R. 
Co. v. Jolly, 61 S.Ct. 26, 282 U.S. 
847, 76 L.Ed. 761. 

Mich.—Rogers v. Canadian Nat. Ry. 
Co., 224 N.W. 429, 246 Mich. 399. 
certiorari denied 50 S.Ct. 16, 280 

U. S. 554, 74 L.Ed. 610. 

Mo.—Cox V. Missouri Pac. R. Co., 61 
S.W.2d 962, 332 Mo. 991. 

Ohio.-—Klar v. Erie R. Co., 162 N.E. 
793, 118 Ohio St. 612, appeal dis¬ 
missed and certiorari denied 49 S. 
Ct. 342, 279 U.S. 818, 73 L.Ed. 976. 
Pa.—^Koons v. Philadelphia & R. Ry. 
Co.. 114 A, 262, 271 Po. 468—May¬ 
ers V. Union R. Co., 100 A. 967, 
266 Pa. 474, certiorari denied 87 
S.Ct. 482, 243 U.S. 666, 61 L.Ed. 949. 
Tenn.—Clements v. Nashville, C. & 
St. L. Ry., 1 Tenn.App. 47. 

29. N.Y.—O’Brien v. U. S. Railroad 
Administration, 186 N.Y.S. 447, 194 
App.Div. 63, affirmed 132 N.E. 867, 
231 N.Y. 611. 

SITsot of stipnlatlon 
A stipulation that a car is inter¬ 
state is a stipulation that interstate 
transportation of its cargo has be¬ 
gun.—O'Brien v. U. S. Railroad Ad¬ 
ministration, supra. 

90. Me.—Hatch v. Portland Ter¬ 
minal Co.. 131 A. 6, 126 Me. 96. 


31. Mo.—Hatch v. Portland Ter¬ 
minal Co., supra. 

N.D.—Hein v. Great Northern R. Co., 
159 N.W. 14. 34 N.D. 440. 

32. U.S.—Kelley v. Norfolk & W. 
Ry. Co., C.C.A.Ohio. 19 P.2d 808— 
Hester v. East Tonness(‘e & W. N. 
C. R. Co.. N.C.. 264 P. 787. 166 C.C. 
A. 233. 

Cal.—Mappin v. Atchison, T. & S. F. 
Ry. Co.. 247 P. 911, 198 Cal. 733, 49 
A.L.R. 1330, certiorari denied At¬ 
chison, T. & S. F. R. Co. V. M.ap- 
pin, 47 S.CL 239, 273 U.S. 729, 71 
L.Ed. 862. 

Ill.—Kiefer v. Elgin, J. & E. Ry. Co., 
184 N.E. 870. 361 Ill. 634—Spencer 
v. Chicago & N. W. Ry. Co., 108 N. 
E. 686, 336 Ill. 560, reversing 249 
Ill.App. 463, and certiorari denied 
60 S.Ct. 249, 281 TT.S. 736. 74 L.Ed. 
1151—Brown v. Illinois Terminal 
Co.. 237 Ill.App. 145, affirmed 150 
N.E. 242, 319 Ill. 326. 

Ind.—Chicago & E. R. Co. v. FeJght- 
rier, 114 N.E. 659, 75 Ind.App. 677. 
Iowa.—O’Neill v. Sioux City Termin¬ 
al Ry. Co., 186 N.W. 633. 193 Iowa 
41. 

Me.—Hatch v. Portland Terminal Co., 
131 A. 5. 125 Me. 96. 

Mich.—Rogers v. Canadian Nat. Ry. 
Co., 224 N.W. 429, 246 Mich. 399, 
certiorari denied 50 S.Ct. 15, 280 U. 
S. 554. 74 L.Ed. 610. 

M1.SS.—Gulf & S. I. K. Co. V. Curti.s, 
113 So. 195, 146 Mis.s. 630, certio¬ 
rari denied 48'^.Ct. 36, 276 U.S. 540, 
72 L.Kd. 414. 

Mo.—Jarvis v. Chicago, B. & Q. R. 
Co., 37 S.W.2d 602, 325 Mo. 428, 
certiorari denied 52 S.Ct. 19, 284 
U.S. 635, 76 L.Ed. 640—Morrison v. 
Terminal R. R. Ass’n, App., 67 S.W. 
2d 776. 

N.Y.—Gehan v. New York Cent. R 
Co., 199 N.Y.S. 847, 205 App.Div. 
564—^Kinsella v. New York Cent. 
R. Co., 175 N.Y.S. 363, 186 App.Div. 
856. 

N.D.—Hein v. Great Northern R. Co., 
169 N.W. 14, 34 N.D. 440. 

Pa.—^Koons v. Philadelphia & R. Ry. 

Co., 114 A. 262, 271 Pa. 468. 

Tenn.—Tennessee R. Co. v. Chitwood, 
43 S.W.2d 204, 163 Tenn. 303. 
XnoldSBt to oommoroe 

Movement of railroad car home j 
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after service in interstate commerce 
is regarded as necessary incident to 
that commerce.—Pi pal v. Grand 
Trunk Western Ry. Co., 173 N.E. 372, 
341 111. 320, certiorari denied Grand 
Trunk Western Ry. Co. v. Pipal, 61 
S.Ct. 486, 283 U.S. 838, 76 L.Ed. 1449. 

33. Mo.—Kepner v. Cleveland, C., C. 
& St. L. Ry. Co.. 16 S.W.2d 826, 
322 Mo. 299. 65 A.L.R 699. certio¬ 
rari denied Cleveland, C., C. & St. 
L. Ry. Co. v. Kepner, 50 S.Cl. 24, 
280 U.S. 5G4, 74 L.Ed. 618. 

12 C.J. p 45 note 22 [a] (2). 

34. Mich.—Rogers v. Canadian Nat. 
Ry. Co.. 224 N.W. 429, 246 Mich. 
399, cortiornri denied 60 S.Ct. 16, 
280 U.S. 654. 74 L.Ed. 610. 

35. :Mich.—Rogers v. Canadian Nat. 
Ry. Co., 8Uj>ra. 

Miss.—Gulf & S. I. R. Co. V. Curtis, 
113 So. 195, 146 Miss. 630, cc^rtio- 
rari denied 48 S.Ct. 36, 276 U.S. 
540, 72 L.Ed. 414. 

Mo.—Jarvis v. Chicago, B. & Q. R. 
Co., 37 S.W.2d 602, 326 Mo. 428, cer¬ 
tiorari denied 52 S.Ct. 19, 284 U.S. 
635, 76 L.Ed. 640. 

36. Cal.—Mappin v. Atchison, T. A 
S F. Ry. Co., 247 P. 911, 198 Cal. 
733. 49 A.L.R. 1330, <ertlorari de¬ 
nied Atchison, T. & S. F. Ry. v. 
Mappin. 47 S.Ct. 239. 273 U.S. 729, 

71 LEd. 862. 

Ind.—I’ropst v. Spitznagle, App., 13 
N.E.2d 899. 

37. Ill.—Lavigne v. Chicago, M., St. 
P. & P. R. Co.. 4 N.E.2d 785, 287 
Ill.App. 253, 268, certiorari domed 
58 S.Ct. 32, 302 U.S. 688. 

Mich.—Rogers v. Canadian Nat. Ry. 
Co.. 224 N.W. 429, 24C Mich. 399. 
certiorari denied DO S.Ct. 16, 280 
U.S. 654. 74 L.Ed. 610. 

Miss.—Gulf & S. I. R. Co. v. Curtis, 
113 So. 195, 146 MLss. 630, certio¬ 
rari denied 48 S.Ct. 36. 276 U.S. 640, 

72 L.Ed. 414. 

Mo.—Jarvis v. Chicago, B. & Q. R. 
Co.. 37 S.W.2d 602. 326 Mo. 428. 
certiorari denied 52 S.Ct. 19, 284 
U.S. 635. 76 L.Ed. 640. 

Ohio.—Klar v. Erie R. Co., 162 N.E. 
79.3. 118 Ohio St. 612. appeal dis¬ 
missed and certiorari denied 49 S. 
Ct. 342, 279 U.S. 818, 78 L.Ed. 976. 
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which acts as a ffihde for the return thereof to the 
owning" road, does not predetermine their use and 
movement within the rule after delivery to the con¬ 
signee and unloading.'^* 

Preparatory movements in aid of interstate trans¬ 
portation are a part of interstate commerce hut 
a car has not entered into interstate commerce 
when still a part of a purely local switching haul 
and not specifically designated for the ultimate use 
of an interstate shipper;^® and it has been held 
that interstate character docs not attach to such a 
car until after it is delivered to, and aj)propriatcd 
by, the shipper for interstate loading and hauling.^^ 
Cars held subject to possible use in interstate com¬ 
merce are not while so held used in interstate com¬ 


merce.^ 2 Although it has been decided that after 
cars which had been engaged in interstate com¬ 
merce are finally placed for unloading they are not 
instrumentalities of interstate commerce,the view 
has been taken that the service of a car in inter¬ 
state commerce is not completed until it is unload¬ 
ed.^ ^ Mere temporary interruptions of an inter¬ 
state movement do not affect the character of a lo¬ 
comotive or car as an instrumentality of interstate 
commerce,but after an interstate journey of cars 
has ended at their intended destination, an inde¬ 
pendent movement between points in the same state 
does not constitute interstate commerce.^® The in¬ 
terstate character of empty cars, it has been held, 
ceases when they reach the first distributing point 
in the state of their destination.'*'^ The mere pres- 


Znsuttcient aBBiffnment 

(1) Marking: by unknown person 
of empty freight cur, “return 1o 
Copely, Pennsylvania,’’ in movement 
of which brakeman was Injured in 
New Jersey was held not assign¬ 
ment to interstate commerce.—Wise 
v. Lehigh Valley R. Co.. C.C.A.N.Y., 
43 F.2d 6y2. 

(2) The mere use of the word 
“shop” on a car is not equivalent to 
a designation for haulage in in1<*r- 
state traflic.—Ewing v. Coal & Coke 
Ry. Co., 96 S.E. 73. 82 W Vh. 427, cer¬ 
tiorari denied Coal & Coke U. Co. v. 
Ewing, 38 S.Ct. 683, 247 U.S, 621, 62 
L.Ed. 1246. 

(3) Carding of empty cars for 
point.s outside of stale for conveni¬ 
ence of nailroad does not put them in 
inter.-itate commerce where there 
were no orders for such cars, all of 
them could be sent el.sew here, and 
most of them were so ordered, and 
one car which was sent to a point 
outside the state was not billed for 
that point until after accident and 
did not leave until following day.— 
Tiuvigne v. Chicago, M., St. P. & P. 
R. Co., 4 N.E. 785, 287 lll.App. 253, 
268, certiorari denied 58 S.Ct. 32, 302 
U.S. 688. 

3B. Mich.—Rogers v. Canadian Nat. 
Ry. Co., 224 N.W. 429, 246 Mich. 
399, certiorari denied 50 S.Ct. 15, 
280 U.S. 554, 74 L.Ed. 610. 

39. Ill.—Kiefer v. Elgin, J. & E. Ry. 

Co.. 184 N.E. 870, 351 111. 634. 

44k U.S.—Rice v. Baltimore & O. R. 

Co., C.C.A.Ohio, 42 P.2d 387. 

Cal.—Johnson v. Southern Pac. Co., 
248 r. 501, 199 Cal. 126, 49 A.L.R. 
1323. 

Mich.—Rogers v. Canadian Nat. Ry. 
Co.. 224 N.W. 429, 246 Mich. 399. 
certiorari denied 50 S.Ct. 15, 280 
U.S. 554, 74 L.Ed. 610. 

41. U.S.—Rice’ v. Baltimore & O. R. 
Co.. C.C.A.Ohio, 42 F.2d 387. 

42. Ill.—Lavigne v. Chicago, M., St. 
P. & P. R. Co., 4 N.E.2d 786. 287 


lll.App. 253. 268. certiorari denied 
58 S.Ct. 32. 302 U.S. 688. 

Ohio.—Klar v. Eric R. Co.. 162 N.E. 
793. 118 Ohio St. 612. appeal dis- 
rni.-^.sed and certiorari denied 49 S. 
Ct. 342. 279 U.S. 818, 73 L.Ed. 975. 
Tenn.— Tennessee R. Co. v. Chitwood. 
43 S.AV.2d 204, 163 Tenn. 303. 

43. Ala.—Southern Ry. Co. v. Brown, 
134 So. 643, 223 Ala. 140. 

Mo.—llamarstrom v. Missourl-Kan- 
sas-Tcxas R. Co., App., 116 S.W.2d 
280. 

Arrival at dastlaatloa 

Interstate movement of freight 
cars ceases when cars reach their 
destination and are merely waiting 
dis(‘harge by consignee, even though 
they must be moved again to get to 
place of discharge.—Geraght.v v. Le¬ 
high Valley R. Co., C.C.A.N.Y., 70 F. 
2d 300. 

44. Ill.—LaRue v. Indiana HaH)or 
Belt R. Co., 6 N.E.2d 284, 288 HI. 
App. 387. 

Movement of partly unloaded car 

The service of a car in interstate 
commerce was not completed when 
it became necessary to move it in a 
partly unloaded condition to be re¬ 
turned later to complete the unload¬ 
ing.— Wagner v. Chicago, R. I. & P. 
Ry. Co.. 115 N.E. 201, 277 III. 114. 
Beginning, continuance, and termina¬ 
tion of transportation generally see 
supra 9 25. 

45. Ala.—Louisville & N. R. Co. v. 
Pettis, 89 So. 201, 203, 206 Ala. 96, 
citing Corpus J’urls. 

Ill.—Pipal V. Grand Trunk Western 
Ry. Co., 173 N.E. 372, 341 111. 320. 
cerliorsiri denied Grand Trunk 
W’estern Ry. Co. v. Pipal, 61 S.Ct. 
486, 283 U.S. 838, 75 L.Ed. 1449—■ 
Brown v. Illinois Terminal Co., 150 
N.E. 242, 319 Ill. 326, affirming 237 
lll.App. 146. 

Mo.—Kepner v, Cleveland, C., C. & 
St. L. Ry. Co., 16 S.W.2d 825, 322 
Mo. 299, 66 A.L.R. 699, certiorari 
denied Cleveland, C., C. & St. L. 
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Ry. Co. V. Kepner, 60 S.Ct. 24, 280 
U.S. 564, 74 L Ed. 618. 

N.Y.—Gehan v. New York Cent. R. 
Co.. 199 N.Y.S. 847, 205 App.Div. 
554—O’Briim v. TT. S. Railroad Ad¬ 
ministration, 185 N.Y.S. 447. 194 
App.Div. 63. affirmed 132 N.E. 867, 
231 N.y. 511. 

Mepairs 

(1) If interstate haul is interrupt¬ 
ed to repair locomotive, which then 
continues, locomotive remains instru¬ 
mentality of interstate (lommeroe.— 
Harlan v. Wabash Ry. Co., 73 S.W.2d 
749, 335 Mo. 414. 

(2) An engine regularly hauling 
interstate passenger trains was used 
in interstate commerce when taken 
out of a train In order that a bolt 
might bo repaired, being placed in 
the shop and sent out on the same 
day on Us regular run.—Atlantic 
Coast Line R. Co. v. Woods, S.C., 252 
F. 428, 164 C.C.A. 352. 

Bmpty cars 

Where "running slips" or “way¬ 
bills” showed that empty freight 
cars were being hauled from Penn¬ 
sylvania to East BufTalo, N. Y., they 
were being transported in interstate 
commerce, and the fact that they 
stopped at Thompson Station, N. Y., 
for two weeks, was a mere interrup¬ 
tion in the Journey.—Gehan v. New 
York Cent. R. Co., 199 N.Y.S. 847, 205 
App.Div. 554. 

46. Ill.—Missouri Pac. R. Co. v. In¬ 
dustrial Commission, 180 N.E. 912, 
348 111. 255. 

‘^Drifting*’ ampty 

Empty foreign car "drifting*' after 
Hnlshing interstate trip was not in 
interstate commerce as regards re¬ 
covery for Injury to conductor of 
train hauling car under the Federal 
Employers’ Liability Act.—Missouri 
Pac. R. Co. V. Industrial Commission, 
supra. 

47. Ind.—Chicago & E. R. Co. v. 
Feightner, 114 N.E. 659, 75 Ind. 
App. 677. 
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ence of an intra-state car on an interstate track does 
not make it a part of interstate commerce.^* 

A train operating between two points in different 
states is an instrumentality of interstate com¬ 
merce,^® and so is a train operated wholly within 
a state but carrying interstate traffic.®® The pres-, 
ence of interstate cars, or even a single interstate 
car, in a train makes it an interstate train,®^ and 
an interstate train does not lose its character as 
such because it is also moving intra-state cars.®® 
On the other hand a train proceeding merely under 


§ 39 

orders to move it intra-state is not employed in in¬ 
terstate commerce unless and until one or more in¬ 
terstate cars are assigned to its crew for move¬ 
ment, and until the train itself thus becomes an in¬ 
strumentality of interstate commerce nothing pre¬ 
paratory to, or in aid of, its movement is interstate 
commerce.®® 

Applying the general principles stated to the pe¬ 
culiar facts before the court it has been held in 
many cases that engines,®^ cars,®® trains,®® 


4B. U.S.—^Wlae v. Lehiph Valley R. 

Co., C.C.A.N.Y., 48 F.2d 692. 

49 . U.S.—Lehlgrh Valley R. Co. v. 
Normile, N.T., 254 F, 680, 166 C.C. 
A. 178. 

Neb.—Liindley v. Wal>ash Ry. Co, 
231 N.W. 812, 120 Neb. 195, modi¬ 
fied on other i^rounds 233 N.W. 4.50. 
120 Neb. 195, certiorari denied Wa¬ 
bash Ry. Co. V. Lindley, 51 S.Gt. 
655, 283 U.S. 863, 75 L.Ed. 1468. 
Pa.—McDonald v. Pittsburgh & L. E 

R. Co.. 123 A. 591, 279 I'a. 26. cer¬ 
tiorari denied PIlLsburgh & L. E. 

R. Co. v. McDonald, 44 S.Ct. 402, 
264 U.S. 588. 68 D Ed. 863. 

5a U.S.—Philadelphia & R. Ry. Co. 
V. Hancock. 40 S Ct. 512. 253 U.S. 
284. 64 L.Ed. 907, reversing Han¬ 
cock V. Philadelphia & R. Ry. Co., 
107 A, 735. 264 Pa. 220—Youngs¬ 
town & O. R. R. Co. V. Halverstodt, 
C.C.A.Ohio, 12 F.2d 905. 

Mo.—McNatt V. W^aba.sh Ry. Co., 108 

S. W.2d 33, 841 Mo. 516 

S.C.—Jewel Tea Co. v. City of Cam¬ 
den, 172 S.E. 307. 308, 171 S.C. 
353, quoting CorpuB Juris. 

12 C.J. p 38 note 43. 

51. U.S.—Dehlgh Valley R. Co. v. 

Doktor, C.C.A.N.J., 290 F. 760— 

Hester v. Ea.st Tennessee & W. N. 
C. R. Co., N.C., 254 F. 787, 166 C.C. 
A. 233. 

Cal.—Mappin v. Atchl.son, T. & S. P. 
Ry. Co.. 247 P. 911, 198 Cal. 733. 
49 A.L.R. 1330, certiorari denied 
Atchison. T. & S. F. R. Co. v. Map- 
pin. 47 S.Ct. 239, 273 U.S. 729, 71 
T-..Ed. 862. 

Ill.—Spencer v. Chicago & N. W. Ry. 
Co., 168 N.E. 686, 336 Ill. 560, re¬ 
versing 249 Ill.App. 463, and cer¬ 
tiorari denied 50 S.Ct. 249. 281 U.S. 
736. 74 L.Ed. 1161. 

Miss.—Gulf, M. & N. R. Co. v. Wal¬ 
ters. 134 So. 831, 161 Miss. 313. 
Pa.—^Koons v. Philadelphia & R. Ry. 

Co., 114 A. 262, 271 Pa. 468. 

6a. Mo. — Rogers v. Mobile & O. R. 
Co., 85 S.W.2d 681. 337 Mo. 3 40. 
certiorari denied Mobile & O. R. 
Co. V. Rogers. 66 S.Ct. 178. 296 U.S. 
642, 80 L.Ed. 456. 

Pa.—McDonald v. Pittsburgh & L. E. 
R. Co., 123 A. 691, 279 Pa. 26, cer¬ 
tiorari denied Pittsburgh & L. E. 
R. Co. V. McDonald, 44 S.Ct. 402, 


264 U.S. 588. 68 L.Ed. 863—Mc¬ 
Neill V. Director General of Rail¬ 
roads. 116 A. 476, 272 Pa. 626—Sul¬ 
livan V. Baltimore & O. R. Co., 116 
A. 369. 272 Pa. 429, certiorari de¬ 
nied Baltimore & O. R. Co. v. Sul¬ 
livan. 42 S.Ct. 272. 258 U.S. 621, 66 
L.Ed. 796. 

53. Mo.—Jarvis v. Chicago, B. & Q. 
R. Co.. 37 S.W.2d 602, 325 Mo. 428. 
certiorari denied 62 S.Ct. 19, 284 
U.S. 635, 76 L Ed. 640. 

54. 8 witch engines engaged in 
breaking up trains conveying inter¬ 
state commerce must be <'on.sidered 
as also engaged therein.—Sells v. 
Grand Trunk Western Ry. Co., 206 
Ill.App. 45. 

Preparation for Interstate service 

(1) Lo<*omotive, being prepared for 
trip involving drawing of interstate 
cars, was engaged in inter.stale traf¬ 
fic. 

Mo.—Brimer v. Davis, 245 S.W. 404, 
211 Mo.App. 47. 

N.Y.—Barry v. Boston & M. R. R., 
229 N.Y.S. 378, 223 App.I>iv. 563. 
Tenn.—Cincinnati, N. O. & T. P. Ry, 
Co. v. Morgan, 201 S.W. 128, 339 
Tenn. 27. 

(2) The fact that an engine which 
was being coaled for interstate trip 
might he intercepted before reaching 
interstate cars or rejected, or that 
preparation required acts after coal¬ 
ing, does not alter Us character as 
instrument of Interstate commerce to 
which it had been assigned. 

Ky.—Louisville & N. R. Co. v. Jolly’s 
Adm’x. 23 S.W.2d 664. 232 Ky. 702, 
certiorari denied 3..ouisvi]le & N. 

R. Co. V. Jolly, 53 S.C1. 26. 282 U. 

S. 847, 75 L.Kd. 751. 

Tenn.—Cincinnati, N. O. & T. P. Ry. 
Co. V. Morgan, supra. 

(3) An engine which was being 
backed from the roundhouse to a 
train shed to couple onto a train 
carrying* Interstate expre.ss matter 
was engaged in interslule eommerce. 
—McMullen v. Illinois Cent. R. Co., 

234 Ill.App. 416. 

Betnrn from imtsrstate movemsnt 

Where an engine, engaged in yard 
shifting movements of interstate 
commerce, was being taken to the 
roundhouse, either to be put up for 

329 


the night or to receive other orders, 
it was an instrumentality of inter¬ 
state commerce during such move¬ 
ment.—Director General of Railroads 
V. Bennett, C.C.A.Pa., 268 F. 767, cer¬ 
tiorari denied 41 S.Ct. 218, 254 U.S. 
656, 65 L.Ed. 460. 

5a Car placed on siding 

(1) Where car of cross ties, con¬ 
signed to railroad, arrived in yard.s 
and was immediately placed on sid¬ 
ing, and not moved until five or six 
days later, when it was spotted for 
unloading, car lost interstate com¬ 
merce status.—Aldridge v. Wabash 
Ry. Co., 73 S.W.2d 401, 335 Mo. 588. 

(2) The mere placing of interstate 
coal car on consignee’s spur track 
does not, however, constitute final 
delivery, where, as a part of con¬ 
tract, the carrier was required to 
spot the car properly for unloading 
and, until the car was properly spot¬ 
ted or the requiremeni to spot was 
waived, the car would not lose its 
interstate cliaradi'r. — J*ropst v. 
Spitznagle, Tnd.App, 13 N.E 2d 899. 

Ordinary street cars, not interur- 
han or suburban cars, otierated on 
streets of cities for the carriage of 
passengers, do not come under the 
F«‘deral Ernjdo.vers’ Liability Act.— 
Peters V. Kansas City Rys. Co., 224 
SW. 25, 204 Mo.App. 397. 

Named destination inconclusive 

That deslinalion of emj»ty ear was 
designated in switching foreman’s 
list as way station near state line 
was held not conclusive that it was 
not engaged In interstate commerce 
during movement, where name of 
such station was used merely for 
convenience to indicate route of 
travel along carrier's interstati* linos. 
—Mappin V. Atchison, T. & S. F. Ry. 
Co., 247 P. 911, 19S Cal. 733, 49 A.L. 
R. 1330, certiorari denied Atchison. 

T. & S. F. R. Co. V. Mappin, 47 S.Ct. 
239, 273 U.S. 729, 71 L.Ed. 862. 

5a Return trip 

(1) Train which moved scrap to be 
transported across state line was, 
on return after leaving car at line, 
engaged in interstate commerce, de¬ 
spite fa<-l that designation of train 
was changed for return trip, where 
its crew was the same.—Wabash Ry. 
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tracks,®^ and other appliances or equipment®® were 
or were not instrumentalities of interstate com¬ 
merce. 

§ 40. -Safety Appliances 

The Federal Safety Applianeea Act embraces all cars 
actually In use by railroads engaged In interstate com¬ 
merce regardless of whether the particular use Is In 
Intra-state or Interstate commerce. 


The important federal regulation of railroad 
equipment known as the Safety Appliance Act, 45 
U.S.C.A. § 1 et seq, was intended to protect rail¬ 
road employees and the traveling public from in¬ 
jury because of defective railway appliances®® and 
to safegfuard interstate commerce itself from ob¬ 
struction and injury due to defective appliances on 
locomotives and cars used on the highways of in¬ 
terstate commerce.®® The application of the act 


Co. V. Whitcomb, 164 N.E. 885. 94 
Ind.App. 190, certiorari denied 52 S. 
Ct. 395. 285 U.S. 546. 76 UEd. 937. 

(2) It has been held, however, 
that, where the orlerlnal trip la made 
to distribute empty cars, and the re¬ 
turn trip to pick up loaded cars, each 
is distinct and separate, although 
both trips are made pursuant to one 
order.—Grigsby v. Southern Ry. Co., 
C.C.A.Tenn.. 8 F.2d 988, certiorari 
denied 45 S.Ct. 638, 268 U.S. 704, 69 
KEd. 1166. 

57. Bstenslon 

Proposed track from coal company 
already having shipping facilities to 
connect with second railroad not ad¬ 
jacent to it. was held to constitute 
an extension of such road within 
meaning of Interstate Commerce Act. 
subject to the sole Jurisdiction of the 
interstate commerce commission, and 
not a spur track construction of 
which the Illinois commerce commis¬ 
sion has Jurisdiction, particularly 
since by agreement two other rail¬ 
roads were granted operating rights 
over it and it constituted a physical 
connection of three railroads com¬ 
pletely adapted to extension of their 
lines.—Cleveland, C., C. & St. L. Ry. 
Co. V. Commerce Commis.slon, 146 N. 
E. 606, 315 Ill. 461. 54 A L..R. 45. 
Tracks within consignee’s plant 

Tracks within plant of single con¬ 
signee are part of railroad engaged 
in interstate commerce within Fed¬ 
eral Safety Appliance Act, where at 
times cars containing interstate ship¬ 
ments were delivered and accepted 
at plant.—Geraghty v. Lehigh Valley 
R. Co., C.C.A.N.Y., 70 P.2d 300. j 
Switch connections 

Railroads' switch connections and 
tracks are a part of the railroad and 
reference to such a track as a "pri¬ 
vate track" In a stipulation is not 
controlling on question whether car, 
when placed on such track, was still 
employed in interstate transporta¬ 
tion.—LaRue v. Indiana Harbor Belt 
R. Co.. 6 N.E.2d 284. 288 Ill.App. 387. 
ladder track In frdi^t yard 
Pa.—Martini v. Director General of 

Railroads. 77 Pa.Super. 529. 

88l An ash pit or cinder pit where 
are dumped the ashes and cinders 
from engines engaged both in intra¬ 
state and Interstate commerce, and 
which is a necessary facility in the 
operation of the railway, is also a 


facility or instrumentality used in 
Interstate commerce.—Stavros v. Chi¬ 
cago, M. & St. P. R. Co., 186 N.W. 
942. 151 Minn. 251, 24 A.L.R. 680. 

Boiler In power plant generating 
electricity for operation of trains 
on one railroad wholly within New 
York and on another partly In New 
York and partly in New Jersey is an 
instrumentality of Interstate com¬ 
merce.—Guida V. Pennsylvania R. 
Co., 171 N.Y.S. 285, 183 App.Div. 882, 
affirmed 121 N.E. 871, 224 N.Y. 712. 
Crane 

A crane used for unloading coal 
cars, so as to create a coal reserve 
to be used in both interstate and in¬ 
tra-state commerce in case of a 
threatened strike, was not an instru¬ 
mentality of interstate commerce.— 
Kozimko v. Hines, C.C.A.N.J., 268 F. 
507. 

Bonndhonse and tracks 

The roundhouse and tracks adja¬ 
cent thereto maintained by an inter¬ 
state railroad carrier for the stor¬ 
ing of engines, washing of boilers, 
etc., are instrumentalities used in 
interstate commerce.—Lusk v. Bandy, 
184 P. 144, 76 Okl. 108. 

Stored reserve equipment 

(1) As respects state’s right to 
tax property purchased by interstate 
commerce plant for sole, fixed, and 
predetermined purpose or serving as 
"standby" or reserve equipment for 
subsequent use in maintaining the 
plant, such property is used in inter¬ 
state commerce from time of its pur¬ 
chase.—Southern Pac. Co. v. Corbett, 
D.C.Cal., 20 F.Supp. 940. 

(2) So the fact that interstate 

railroad, which stored within state 
materials purchased outside state 
for use In maintaining railroad, 
might subsequently use materials 
for some purely intra-state purpose 
not intended at time of purchase, 
would not prevent storage of such 
materials from being an interstate 
use thereof.—Southern Pac. Co. v. 
Corbett, supra. ^ 

(3) In determining whether stor¬ 
age by interstate railroad of such 
materials was a use in Interstate 
commerce on which state could not 
levy valid excise tax, court was re¬ 
quired to consider usual business and 
Industrial concepts and could not use 
artificial standards.—Southern Pac. 
Co. V. Corbett, supra. 
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Tnratabls permanently used for 
turning into repair shop disabled 
engines moved from other states is 
permanent Instrumentality of inter¬ 
state commerce. 

Mo.—^Kepner v. Cleveland, C., C. & 
St. L. Ry. Co., 16 S.W.2d 826. 322 
Mo. 299, 66 A.L.R. 599, certiorari 
denied Cleveland, C., C. & St. L. 
Ry. Co. V. Kepner, 60 S.Ct. 24, 280 
U.S. 564, 74 L.Ed. 618. 

Okl.—Lusk V. Bandy, 184 P. 144, 76 
Okl. 108. 

Water tank 

Use or maintenance of water tank 
for service of trains engaged in 
transportation of interstate com¬ 
merce is. as to railway, operation in 
interstate commerce.—Boyer v. Penn¬ 
sylvania R Co.. 169 A. 909, 162 Md. 
328. 

Station water tank, rope, or scaf¬ 
fold used by a painter are not ap¬ 
pliances within meaning of Federal 
Employers’ Liability Act.—McFar¬ 
land V. Chesapeake ft O. Ry. Co., 197 
S.W. 944, 177 Ky. 551, rehearing de¬ 
nied 199 S.W. 66, 178 Ky. 530. 

Work shops 

The work and general repair shops 
of a railroad are accessories to com¬ 
merce.—Detroit ft T. Shore Line R. 
Co. V. Seigel, Ohio App., 153 N.E. 870. 

59. U.S.—U. S. V. State of Califor¬ 

nia, Cal.. 66 S.Ct. 421, 297 U.S. 175, 
80 L.Ed. 567, reversing State of 
California v. U. S., C.C.A., 75 F.2d 
41, certiorari granted U. S. v. State 
of California, 56 S.Ct. 87. 296 U.S. 
554, 80 L.Ed. 391—Fairport, P. ft 
B. R. Co. V. Meredith, Ohio, 54 & 
Ct. 826, 292 U.S. 589, 78 L.Ed. 1446 
—Tipton V. Atchison. T. ft S. F. 
Ry. Co., C.C.A.Cal., 78 F.2d 460, cer¬ 
tiorari granted 66 S.Ct. 501, 297 
U.S. 700, 80 L.Bd. 989, affirmed 66 
S.Ct. 715, 298 U.S. 141, 80 L.Ed. 
1091, 104 A.L.R. 881—Ross v. 

Schooley, 111., 267 F. 290, 168 C.C.A. 
874, certiorari denied 89 S.Ct. 890, 
249 U.S. 616. 68 L.Ed. 803. 

00. U.S.—-U. S. V. State of Califor¬ 
nia, Cal., 66 S.Ct. 421, 297 U.S. 175, 
80 L.Ed. 667, reversing, C.C.A., 
State of California v. U. 8., 75 F. 
2d 41, certiorari granted U. S. v. 
State of California. 66 S.Ct. 87 , 
296 U.S. 664, 80 L.Ed. 391. 
Constitutionality of Act see infra I 
78 . 
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depends on the fact of engaging in interstate com¬ 
merce,®^ but by reason of its broad language and 
the construction given it, this statute, as amended, 
is held to embrace all cars in use by a railroad en¬ 
gaged in interstate commerce, regardless of wheth¬ 
er the particular car®^ or whether the particular 
train®® is being used at the time in local or inter¬ 
state traffic; and it applies regardless of whether 
the tracks of a particular railroad lie wholly within 
one state or extend into other states, provided it 
transports interstate freight either alone or in con¬ 
nection with other railroads.®* Thus a railroad 
may be so far engaged in interstate commerce as 
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to come within this act, even though it is operated 
wholly within one state but carries interstate ship¬ 
ments,®® or even though it maintains no freight sta¬ 
tion, issues no bills of lading, and is engaged only 
in moving cars at a flat rale;®® and the act has been 
held applicable to industrial companies having their 
own tracks and incidentally using them for inter¬ 
state traffic,®"^ but it docs not comprehend cars used 
on a railroad operating wholly within a state and 
having no traffic arrangement or direct connection 
with other roads.®® The fact that under its discre¬ 
tionary power over joint rates the interstate com¬ 
merce commission may have refused to allow the 


Effect of Act as superseding or ex¬ 
cluding state action see Infra S 78. 
61. U.S.-—U. S. V. State of Califor¬ 
nia supra. 

R1 C.J. p 1024 note 61. 

eflL U.S.—U. S. V. State of Califor¬ 
nia, supra—Moore v. Chesapeake & 
O. Ry. Co., Ind., 64 S.Ct. 402, 291 

U. S. 206, 78 I-.Ed. 765—Geraghty 

V. Lehigh Valley R. Co.. C.C.A.N. 
T., 70 P.2d 300—Didlnger v. Penn¬ 
sylvania R. Co.. C.C.A.Ohio. 39 F. 
2d 798—Leuihe v. Erie R. Co., D. 
C.N.y., 12 F.Supp. ICl—Summers 
V. LouisvHle A N. R. Co., D.C.Ky.. 
4 F.Supp. 410—Baltimore & O. R 
Co. V. Hooven, C.C.A.Ohio, 297 P. 
919—Reap v. Hines, C.C.A.N.Y.. 
273 F. 88—Ross v. Schooley, Ill., 
257 F. 290, 168 C.C.A. 374, certio¬ 
rari denied 89 S.Ct. 390, 249 U.S. 
615, 63 L.Ed. 803—St. Louis South¬ 
western Ry. Co. of Texas v. Smith, 
Tex., 254 F. 581. 166 C.C.A. 686. 
certiorari denied St. Louis South¬ 
western Ry. of Texas v. Smith. 39 
S.Ct. 288. 849 U.S. 605, 63 L.Ed. 
798. 

Ark.—St. Louis-San Francisco Ry. 
Co. V. Barron, 267 S.W. 682, 166 
Ark. 641. 

Cal.—Ballard v. Sacramento North¬ 
ern Ry. Co., 14 P.2d 1046, 126 Cal. 
App. 486, rehearing denied 16 P.2d 
793. 126 Cal.App. 486. 

Qa.—Louisville & N. R. Co. v. Lay- 
ton, 90 S.E. 63, 146 Ga. 886, afflrm- 
ed 87 S.Ct. 466. 248 U.S. 617. 61 L. 
Ed. 931. 

Ind.—Jackson v. Pirtle, 127 N.E. 805, 
75 Ind.App. 836. 

Minn.—Ross v. Duluth, Missabe A 
Iron Range Ry. Co., 281 N.W. 76. 
N.T.—Cott V. Erie R. Co., 181 N.E. 
787, 231 N.Y. 67, affirming 179 N.T. 
S. 488, 189 App.Div. 671, certiorari 
denied Erie R. Co. v. Cott, 42 S.Ct. 
48. 257 U.S. 636, 66 L.Ed. 409 and 
42 S.Ct. 49, 267 U.S. 686. 66 L.Ed. 
409—Ward v. Erie R. Co.. 129 N.E. 
886, 230 N.Y. 230—Camp v. Penn¬ 
sylvania R. Co., 196 N.Y.S. 90. 201 
App.Div. 78, modifying 193 N.Y.S. 
31. 201 App.Div. 78 . 

Pa.—Miller v. Reading Co., 140 A. 
618, 292 Pa. 44—Sims v. Pennsyl¬ 


vania R. Co., 123 A. 676, 279 Pa. 

111 . 

Tex.—Wight v. Callicut, Clv.App., 225 
S.W. .T89, dismissed for want of 
Jurisdiction—Texas & P. Ry. Co. v. 
Sprole, Civ.App., 202 S.W. 985, er¬ 
ror refused. 

W.Va.—Ewing v. Coal & Coke Ry. 
Co.. 96 S.E. 73. 82 W.Vo. 427. cer¬ 
tiorari denied Coal & Coke R. Co. 
v. Ewing, 38 S.Ct. 683, 247 U.S. 
621, 62 L.Ed. 1246. 

12 C.J. p 38 note 47—61 C.J. p 1024 
note 65. 

Car engaged in Interstate com¬ 
merce was as matter of law within 
Safety Appliance Act.—Chicago, M., 
St. P. & P. R. Co. V. Goldhammer, 
C.C.A.Minn., 79 F.2d 272, certiorari 
denied 56 S.Ct. 882, 296 U.S. 655, 80 
L.Ed. 467. 

Negligence not within act 

Where negligence charged was that 
defendant permitted certain spikes to 
protrude from poles which plaintiff 
was handling, there being no allega¬ 
tion of failure to supply hooks with 
which to handle poles. Federal Safety 
Appliance Act cannot be Invoked.— 
Cornell v. West Jersey & S. R. Co., 
103 A. 380, 91 N.J.Law 681. 

63L U.S.—U. S. v. Gulf, etc., R. Co.. 
D.C.La.. 4 F.2d 722—U. S. v. Perc 
Marquette R. Co., D.C.Mich., 211 
F. 220. 

61 C.J. p 1025 note 66. 

64. U.S.—Pacific Coast R. Co. v. U. 

S., Cal., 173 F, 448, 98 C.C.A. 31. 

12 C.J. p 39 note 48. 

Use hy other roads 
A terminal railroad, four miles 
long, crossing other railroads and 
streets on which street cars run, and 
on which trains are run at a speed of 
from three to eighteen miles an hour, 
is within Safety Appliance Act as 
amended, where two independent 
companies use the road for freight 
trains under air control, and passen¬ 
ger trains of another company cross 
it.—U. S. V. Northern Pac. Ry. Co., 
Minn., 41 S.Ct. 101, 264 U.S. 251. 65 
L.Bd. 249, reversing, C.O.A., 256 F. 
665, certiorari granted 39 S.Ct. 388, 
249 U.S. 697. 63 L.Ed. 796. 
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65. U.S.—McMahon v. Montour R. 
Co.. 46 S.Ct. 207. 270 U.S. 628, 70 
L Ed. 769, rcver.'^ing McMflh.nn v. 
Montour R. Co., 128 A. 01S. 283 Pn. 
274—St. Louis Southwestern Ry. 
Co. of Texas v. Smith, Tex*.. 254 P. 
681, 166 C.C.A. 685, certiorari de¬ 
nied St. Louis Soutl^we^?t(*^n Ry. 
of Texas v. Smith, 39 S Ct. 288, 
249 U.S. 605, 63 L EJ. 71)8. 

Pa.—Miller v. Reading Co., 3 40 A. 

618, 292 Pa. 44. 

51 C.J. p 1024 note 62. 

Ballroad operating only switch 
tracks at plant of coke corporation, 
connecting with roads engaged in 
Interstate commerce, was a common 
carrier engaged In lntcr.state com¬ 
merce and subject to Federal Safety 
Appliance Act.—Kenno v. Calumet, 
H. & S. B. R. Co., 120 NE. 259. 284 
Ill. 301, affirming 206 Ill.App. 17. 

63. U.S.—U. S. V. State of Califor¬ 

nia, Cal., 56 S.Ct. 421, 297 U.S. 175, 
80 LEI. 567, reversing, C C.A., 
Slate of California v. IJ. S., 75 F.2d 
41, eertitjrari granted U. S. v. State 
of C.''lifornia, 56 S Ct. 87, 2'J6 U.S. 
554, 80 L Ed. 391—McCalluin v. II. 
S., C.C.A.Cal., 298 F. 373, affirming, 
DC., U. S. v. McCfilUirn. 281 F. 834, 
and certiorari denied McCollum v. 
U. S., 45 S.Ct. 92, 2G6 U.S. 606, 69 
L.Ea. 464. 

Noason for role 

The maintenance of a freight sta¬ 
tion and the is.suance of hills of lad¬ 
ing are not indlspen.sable adjuncts to 
the service of a common carrier or to 
inler.slulc commerce.—IT. S. v. Slate 
of California. Cal., 56 S.Ct. 421. 297 
U.S. 175, 80 L.Ed. 567, reversing. C.C. 
A., State: of California v. S., 75 F. 
2d 41, certiorari grant I'd U. S. v. 
Stale of California. 56 S.Ct. 87. 296 
U.S. 654, 80 L.Ed. 391. 

67. U.S.—Union Stockyards Co. v. 
U. S.. Neb., 169 F. 404, 94 C.C.A. 
626. 

61 C.J. p 1024 note 68. 

6& U.S.—U. S. V. Geddes, D.C.Ohlo, 

180 F. 480. affirmed 181 F. 452. 65 
C.C.A. 320. 

12 C.J. p 39 note 49. 
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company to participate in through rates because 
such participation would create an unjust discrim¬ 
ination docs not establish that the company is not 
a common carrier within the meaning of the Safe¬ 
ty Appliance Act.®® The act applies, even though 
the equipment involved was the property of another 
corporation and the carrier had no interest therein 
other than to direct or control its movements on 
its line;*^® and it applies to railroads owned by a 
state engaging in interstate commerce as well as to 
privately owned carriers.^! 

While it is necessary to the operation of the act 
that the car should be in use,'^^ jt is in use so as to 
require it to be equipped with the proper appliances 
when it is being moved or hauled, although it it¬ 
self is not being used in interstate commerce,'^^ or 
although it is empty,^* or is being moved for the 
purpose of making up a train,or is being trans¬ 
ported to a repair shop.*^® So, too, a car is in use 


where it has not finished its trip and reached ks 
final destination,^? although it is temporarily at 
rest?® for the purpose of repairs,?® or is awaiting 
its return trip;®® and although the statute relieves 
the carrier frona the statutory penalties while the 
car is being hauled to the nearest available point 
where it can be repaired, it is not construed to re¬ 
lieve from liability for injury to an employee in 
connection with the hauling of the car.®i However, 
while the engine or car is temporarily withdrawn 
from active service and undergoing repairs in a 
roundhouse or repair shop, the provisions of the act 
do not apply.®® The act is not limited to operations 
on main line tracks,®® but applies to all trains used 
on any railroad engaged in interstate commerce.®^ 
A moving locomotive with cars attached is without 
the provision of the Safety Appliance Act, only 
when it is not a train, as where the operation is 
that of switching, classifying, and assembling cars 
in yards in making up trains.®® 


69. Ill.—^Kenna v. Calumet, H. & S. 
E. R. Co., 120 N.E. 259. 284 Ill. 301, 
affirming 206 Ill.App. 17. 

7a U.S.—U. S. V. Gulf. C. & S. F. 

Ry. Co., D.C.Tia., 4 P.2d 722. 

12 C.J. p 39 note 48 [a]. 

71. U.S.—U. S. V. State of Califor¬ 
nia, Cal., 66 S.Ct. 421, 297 U.S. 175, 
80 Li.£d. 667, reversing, C.C.A., 
State of California v. U. S., 75 F.2d 
41, certiorari granted U. S. v. Slate 
of California, 56 S.Ct. 87, 296 U.S. 
554, 80 L.Ed. 391. 

72. U.S.—Baltimore & O. R. Co. v. 
Hooven, C.C.A.OhIo, 297 F. 919. 

Mo.—Brady v. Wabash Ry. Co., 49 S. 
W.2d 24, 329 Mo. 1123, 83 A.L.R. 
656. 

C.J. p 39 note 60. 

Boiler Znepection Act, like Safety 
Appliance Act, does not rest on neg¬ 
ligence, but imposes absolute liabil¬ 
ity, and Is restricted to locomotives 
when in use in moving interstate 
traffic.—Harlan v. Wabash Ry. Co., 
73 S.W.2d 749, 335 Mo. 414. 

7a Minn.—Breske v. Minneapolis, 
etc., R. Co., 132 N.W. 337, 116 
Minn. 886. 

7A Minn.—Ross v. Duluth, Mlssabe 
& Iron Range Ry. Co., 281 N.W. 76. 
S.C.—Payssoux v. Seaboard Air Line 
Ry. Co.. 96 S.E. 160, 109 S.a 362. 
12 C.J. p 39 note 52. 

75. U.S.—U. S. V. Pittsburgh, etc., 

R. Co.. D.C.Ohlo. 143 P. 3C0. 

Ala.—Mobile, etc., R. Co. v. Brom¬ 
berg. 37 So. 396, 141 Ala. 258. 
Minn.—Hurley v. Illinois Cent. R. 
Co., 167 N.W. 1006, 133 Minn. 101. 

7a W.Va.—Ewing v. Coal & Coke 
Ry. Co., 96 S.E. 73. 82 W.Va. 427, 
certiorari denied Coal & Coke R. 


Co. V. Ewing, 38 S.Ct. 583. 247 U. i 
S. 521, 62 L.Rd. 1246. | 

12 C.J. p 39 note 53. 

77. U.S.—Great Northern R Co. v. 
Otos, 36 S.Ct. 124. 239 U .S. 349. 
351, 60 LEd. 322, affirming 150 N. 
W. 922, 3 28 Minn. 283, and 3 51 N. 
W. 13 02, 3 29 Minn. 623. 

12 C.J. p 39 note 55. 

7a U.S.—Chicago, etc., R. Co. v. U 
S.. Iowa, 165 P. 423, 91 C.C.A. 373. 
20 L.R.A..N.S., 473. 

Colo.—Felt V. D<*nvcr, etc.. R. Co.. 
310 r. 215. 1136. 48 Colo. 249, 21 
Ann.Cas. 379. 

12 C.J. p 39 note 56. 

79. U.S.—Delk V. SI. Louis, etc., R 

Co., Tenn.. 31 SCI. 617, 220 U.S. 
680, 55 L.Ed. 590, reversing 158 F. 
931, 86 C.C.A. 95, 14 Ann.Cas. 233. 
Ark.—St. Louis, etc., R. Co. v. Con- 
arty, 165 S.W. 93, 106 Ark. 421. 

8a U.S.—Johnson v. Great Northern 
R. Co., Minn., 178 F. 643, 102 C.C. 
A. 89. 

12 C.J. p 39 note 58. 

81. U.S.—Summers v. Louisville & 
N. R. Co., D.C.Ky., 4 F.Supp. 410— 
Baltimore & O. R. Co. v. Hooven, 
C.C.A.Ohlo. 297 F. 919. 

Ga.—Seaboard Air Line Ry. Co. v. 
D’Avignon, 163 S.E. 96. 41 Ga.App. 
263, certiorari denied 61 S.Ct. 351, 
283 U.S. 827, 76 L.Ed. 1441. 

Minn.—Schendel v. Chicago, M. & St. 
P. Ry. Co., 206 N.W. 436, 165 Minn. 
223. 

Miss.—New Orleans & N. E. R. Co. 
V. Jackson, 106 So. 770, 140 Miss. 
375. 

W.Va.—Ewing v. Coal & Coke Ry. 
Co., 96 S.E. 73, 82 W.Va. 427, cer¬ 
tiorari denied Coal & Coke R. Co. 
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V. Ewing, 38 S.Ct. 683, 247 U.S. 
521. 62 L.Ed. 1246. 

12 C.J. p 39 note 59—39 C.J. p 387 
note 58. 

82. U.S.—Baltimore A O. R. Co. v. 

Hooven, C.C.A.Ohio, 297 P. 93 9. 

Mo.—Harlan v. Wabash Ry. Co., 73 
S.W.2d 749, 335 Mo. 414. 

8a Tex.—Texas A P. Ry. Co. v. 
Sprole, Civ.App., 202 S.W. 986, er¬ 
ror refused. 

84. U.S.—U. S. v. Northern Pac. Ry. 
Co., Minn., 41 S.Ct. 101, 254 U.S. 
251, 65 L.Ed. 249, reversing, C.C.A.. 
255 F nn") certiorari granted 39 
S.Ct. 388, 249 U.S. 697, 63 L.Ed. 
795. 

“Trains’* within act 

(3) Ijocomotive and forty or forty- 
eight cars, and operated for a dis¬ 
tance of four miles over a terminal 
railroad, not used for switching or 
assembling cars.—U. S. v. Northern 
Pac. Ry. Co., supra. 

(2) Switch engine and thirty-two 
cars bringing coal from another 
state, without markers or caboose, 
not running under train dispatcher’s 
control, involving no switching, and 
passing several miles through open 
country.—Pairport, P. & E. R. Co. v. 
Meredith, 189 N.E. 10, 46 Ohio App. 
457, certiorari granted 64 S.Ct. 664, 
291 US. 667, 78 L.Ed. 1060, affirmed 
54 S.Ct. 826, 292 U.S. 689, 78 L.Ed. 
1446. 

(3) Train of six cars, besides loco¬ 
motive and tender, engaged in dis¬ 
tributing, along interstate railroad, 
rails for substitution of lighter rails 
in use.—Hiatt v. Wabash Ry. Co., 69 
S.W.2d 627, 334 Mo. 896, certiorari 
denied Wabash Ry. Co. v. Hiatt, 66 
S.Ct. 72, 293 U.S. 660, 79 L.Ed. 661. 
sa U.S.—U. S. V. Northern Pac. Ry. 
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§ 41. Telegraphs and Telephones 

Telegraphs and telephone! are Instruments of com¬ 
merce and subject to control as such. 

The telegraph and the telephone are instruments 
of commerce, and, therefore, congress may control 
the business of sending telegraphic and telephonic 
messages from state to state, or to and from a for¬ 
eign country.*® 

§ 42. Vessels, Ferries, Tugs, and Dredges 

Vessels, Including ferries and tugs, are instrumentali¬ 
ties of commerce and subject to regulation as such, but 
dredges are not. 

Ships are instrumentalities of commerce**^ and 
within the commerce clause.** Congress has pow¬ 
er to regulate the build and equipment of vessels 
within the United States, whether they are or are 
not engaged in commerce with foreign nations or 
among the several states,** and a vessel carrying 
interstate freight or passengers is subject to fed¬ 
eral regulation, although it itself never leaves state 
waters.** As to vessels engaged in purely internal 
commerce, it is not definitely settled whether or not 
they are subject to federal regulations of naviga¬ 


§ 42 

tion, some authorities inclining to the view that they 
are,*i and other authorities that they are not.** 
A steamboat engaged in carrying persons to pleas¬ 
ure parties from a point in one state to another 
point in the same state is not engaged in interstate 
commerce.** 

Ferries. Congress has the power to regulate fer¬ 
ries engaged in interstate or foreign commerce,*^ 
or ferries navigating waters of the United States,*® 
and has passed various laws respecting international 
and interstate ferries.*® Ferries operated across 
state boundary waters arc deemed instruments of lo¬ 
cal convenience and are subject to reasonable local 
regulation to the extent that, in the absence of con¬ 
gressional action, each state may act with respect 
to the ferriage from its shore.*'^ However, the re¬ 
sult of action by congress leaves the subject free 
from control by the state,** and in any case trans¬ 
portation by ferry from one state to another is im¬ 
mune from the interference of prohibitory or dis¬ 
criminatory requirements of state legislation or 
burdensome exactions interfering with the guaran¬ 
teed freedom of interstate intercourse.** A state 
may establish and regulate all ferries within its bor- 


Co.. Minn., 41 S.Ct 101, 254 TJ.S. 
251, 65 T. Ed. LMO, reverisinff 255 F. 
655, 167 C.C.A 31, certiorari ffrant- 
cd 39 S.Ct. 388, 249 U.S. 597, 63 
L..Ed. 795. 

12 C..I. p 39 note 50 la]. 

85. Ky.—Western ITnion Telegraph 
Co. V. Lee. 192 S.W. 70, 174 Ky. 
210, Ann.Cas.l918C 1026. 

12 C.J. p 38 note 40. 

Telegraph and telephone companies 
a.s agencies of commerce see infra 
§ 52. 

Transmission of telegraphic message 
as act of commerce see supra S 
31. 

87. U.S.—Anderson v. Shipowners’ 
Ass'n of Paciflc Coast, Cal., 47 S. 
Ct. 125, 272 U.S. 359, 71 L.Ed. 298, 
reversing, C.C.A., 10 F.2d 96, cer¬ 
tiorari granted 46 S.Ct. 474, 271 U. 
S. 652, 70 L.Ed. 1133. 

88. U.S.—Anderson v. Shipowners’ 
Ass’n of Pacifh* Coast, supra. 

88. U.S.—U. S. V. Jackson, D.C., 26 

F.Cas.No.l 5.458, 4 N.Y.Leg Obs. 450. 
80. U.S.-—The Daniel Ball v. U. S., 

Mich., 10 Wall. 557, 19 L.Ed. 999. 

12 C.J. p 40 note 61. 

Carrying freight oonsigned to foreign 
ports 

A vessel which operated exclusive¬ 
ly between different parts of terri¬ 
tory of Hawaii, but which carried 
some freight con.signed to foreign 
ports, was engaged in part in “com¬ 
merce with foreign nations and 
among the several states,’’ and was, 
therefore, subject to regulation by 


congress.—Inter-Island Steam Nav. 
Co. v. Territory of Hawaii, C.C.A. 
Hawaii, 96 F.2d 412. 

91. IT.S.—U. S. V. Burlington, etc.. 
Ferry Co., D.C.lowa, 21 F. 331— 
Silliman v. Hudson Itiver Bridge 
Co., (\CN.y., 22 F.Ca.s.No.l 2,851, 4 
Blatchf. 74. 

82. Me.—Moor v. Veazie, 32 Me. 343, 
52 Am.l). 65.5. 

Tex.—Houston, etc., Nav. Co. v. 

Dwyer, 29 Tex. 376. 

12 C.J. p 40 note 63. 

93. Ind.—Dugan v. State, 25 N.E. 
171, 125 Ind. 130, 9 L.R.A. 321. 
Bzcnrslon boat which carried pas- 

.sengers from Vicksburg and back, 
which touched Louisiana waters and 
stopped in Louisiana for purpose of 
evading privilege tax. was not en¬ 
gaged in interstate commerce.—May¬ 
or and Board of Aldermen of City of 
Vicksburg V. Slreekfus Steamers, 150 
So. 216, 167 Miss. 856. 

94. TJ.S.—Town of Vidalia v. Me- 
Neely, La., 47 S.Ct. 758. 274 U.S. 
676, 71 L.Ed. 1292, affirming, D.C.. 
McNeely v. Town of Vidalia, 6 P. 
2d 21, modifying 6 F.2d 19. 

12 C.J, p 40 note 65. 

98. U.S.—The Nassau, N.Y.. 188 P. 

46, 110 C.C.A. 184, certiorari denied 
32 S.Ct. 524, 223 U.S. 722. 56 L.Ed. 
630. 

12 C.J. p 40 note 66. 

88. U.S.—Town of Vidalia v. Mc¬ 

Neely, La., 47 S.Ct. 758, 274 U.S. 
676, 71 L.Ed. 1292, affirming, D.C.. 
McNeely v. Town of Vidalia, 6 F. 
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2d 21, modifying 6 F.2d 19—Glou¬ 
cester Ferry Co. v. I*ennsylvania, 
Pa., 5 S.('t. 826, 114 U.S. 196, 29 
L.Ed. 15S. 

12 C.J. p 40 note 68. 

Prior to 1852, however, the laws 
of the ITnited States contained no 
regulations for femes as such.—U. 
S. V. The William I*ope, D.C.Mo., 28 
FCas.No.l6.703, 1 Newb.Adm. 256. 

97. U.S.—Town of Vidalia v. Mc¬ 
Neely. La., 47 set. 758, 274 IT.S. 
676, 71 L.Ed. 1292, affirming, D.C., 
McNeely v. Town of Vidalia. 6 F. 
2d 21, modifying C P.2d 19. 

12 C.J. p 40 note 72. 

Grant of franchlBe held not to con¬ 
flict with commerce clause of fed¬ 
eral constitution.—Murray v. City of 
New York, 300 N.Y.S. 425, 165 Misc. 
126, affirmed 300 N.Y.S. 431, 252 App. 
Div. 853, appeal dismis-sed 300 N.Y.S. 
430, 252 App.Div. 854, motion denied 
1 N.Y.S.2d 862, 253 App.Div. 798. mo¬ 
tion denied 13 N.E.2d 470, 277 N.Y. 
554, and 14 N.E.2d 183, 277 N.Y. 601. 

98. U.S.—New York Cent., etc., R. 
Co. V. Hudson County. 33 S.Ct. 269, 
227 U.S. 248, 57 L.Ed. 499, revers¬ 
ing 74 A. 954, 76 N..I.Law 664, 16 
Ann.Cas. 858. reversing 65 A. 860, 
74 N.J.Law 367. 

99. U.S.—Hclson v. Commonwealth 
of Kentucky, by Board, 49 S.Ct. 
279, 279 U.S. 245, 73 L.Ed. 683, re¬ 
versing Metropolis Perry Co. v. 
Commonwealth, 7 S.W.2d 606, 225 
Ky. 45—Gloucester Ferry Co. v. 
Pennsylvania. Pa., 5 S.Ct. 826, 114 
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ders,i provided it docs not grant such rights or 
make such regulations as will tend seriously to ob¬ 
struct navigation;2 and it has been held that con¬ 
gress has no jurisdiction over ferry boats employed 
wholly within the limits of a state.3 

Tugs employed in the business of towing into and 
out of harbors and between ports vessels engaged 
in interstate and foreign commerce,^ and in the 
lightering® and wrecking® of vessels so engaged, are 
themselves instrumentalities of interstate com¬ 
merce. 

Dredges, although employed to aid navigation, 
are not instruments of interstate and foreign com¬ 
merce.^ 

§ 43. Warehouses and Grain Elevators 

Warehouses and grain elevators may be Instrumen¬ 
talities of interstate commerce, but are not necessarily 
so. 

Grain elevators and warehouses which are situat¬ 
ed and carry on business entirely within a state may 
be instruments of interstate commerce,® but they 
are not engaged in such commerce themselves mere¬ 
ly because they transfer grain from one road to an¬ 
other which may run into other states,® and a ware¬ 


house and cotton compress in which cotton consign¬ 
ed to its owners and intended eventually for ship¬ 
ment to other states or countries is held subject to 
the owners’ orders are not Instrumentalities of for« 
eign or interstate commerce.^® 

§ 44. Wharves 

Wharves, while local In nature, are related to com¬ 
merce and hence are subject to control by congress, or 
by the state If congress has not acted. 

Wharves are related to commerce and navigation 
as aids and conveniences,^^ and are, therefore, sub¬ 
ject to regulation by congress in the proper exercise 
of its paramount authority over foreign and inter¬ 
state commerce.^® However, as wharves are local 
facilities not requiring uniform regulation by a sin¬ 
gle authority but requiring special regulations at 
particular places, the jurisdiction and control there¬ 
of, in the absence of congressional legislation on the 
subject, belong properly to the states in which they 
are situated,^® and a federal regulation will not be 
extended to them so as to supersede state authority 
unless an intent to assert federal control is clearly 
manifest.^^ On the other hand, a construction of 
regulation in derogation of the federal power is not 
favored and a state may not discriminate against 


U.S. 19(5, 29 L..Ed. 158—Long v., 
Miller, C.C.A.La.. 262 F. 362. 

Uoanse 

Town may not make consent and 
license condition precedent to right 
to operate ferry over state boundary 
river.—Town of VIdalla v. McNeely. 
La., At S.Ct. 7B8. 274 U.S. 676. 71 L. 
Ed. 1292. afTlrming, D.C., McNeely v. 
Town of Vidalla. 6 F.2d 21, modify¬ 
ing 6 F.2d 19. 

1. U.S.—The Nassau, D.C.N.Y., 182 
F. 696, reversed on other grounds 
188 F. 46. 110 C.C.A. 184, error de¬ 
nied 32 S.Ct. 524, 223 U.S. 722. 66 
L.Ed. 630—King v. American 
Transp. Co., C.C.Ohio, 14 F.Cas. 
No.7.787, 1 Fllpp. 1. 

Mo.—St. Louis v. Waterloo-Caronde- 
let Turnp.. etc., Co., 14 Mo.App. 
216. 

Extent of state power over ferries 
see the C.J.S. title Ferries 9§ 23- 
25. also 25 C.J. p 1073 notes 61-71, 
p 1074 notes 72-92. 

2. U.S.—Conway v. Taylor, Ky., 1 
Black 603, 17 L.Ed. 191. 

Ill.—Mi.ssisslppl River Bridge Co. v. 
Lonergan. 91 111. 508. 

3. U.S.—U. S. V. The James Morri¬ 
son, D.C.MO.. 26 F.Ca8.No.l6.466. 
Newb. Adm. 241, 4 N.Y.Leg.Obs. 
333. 

N.Y.—North River Steamboat Co. v. 
Livingston, 3 Cow. 718, 8 Wheel. 
Cr. 483. 

4. Mass.—Morrison v. Commercial 


Towboat Co., 116 N.E. 499, 227 
Mass. 237. 

12 C.J. p 40 note 74. 

6. U.S.—U. S. v. Great Lakes Tow¬ 
ing Co.. D.C.Ohio, 208 F. 733. 

12 C.J. p 40 note 75. 

6. U.S.—^U. S. V. Great Lakes Tow¬ 
ing Co., .supra. 

7. U.S.—MeRac v. Bowers Dredging 
Co., C.C.Wa.sh., 90 F. 360. 

8 « U.S.—Omaha Elevator Co. v. Un¬ 
ion Pac. R. Co., Neb., 249 F. 827, 
162 C.C.A. 61. 

12 C.J. p 38 note 38. 

Collection of rates 

Elevator facilities furnished rail¬ 
road company in connection with 
transportation of grain are, in view 
of Hepburn Amendment, within pro¬ 
visions of Interstate Commerce Act, 
and, unless allowances therefor by 
railroad company were covered by 
published and died rate schedules, 
such amounts could not be legally 
collected by elevator company.— 
Omaha Elevator Co. v. Union Pac. R. 
Co., supra. 

9. U.S.—Budd v. New York, N.Y., 
12 S.Ct. 468, 143 U.S. 517, 36 L. 
Ed. 247—Munn v. Illinois, 111., 94 
U.S. 113, 24 L.Ed. 77. 

12 C.J. p 38 note 38. 

10. Ala.—Turner Terminal Co. v. 
State, 154 So. 602, 26 Ala.App. 118, 
certiorari denied 154 So. 604, 228 
Ala. 558. 


11. Pla.—State v. Atlantic Coast 
Line R. Co., 81 So. 498, 77 Pla. 366. 

N.Y.—Marine Lighterage Corporation 
V. Luckenbach S. S. Co., 248 N.Y. 

S. 71, 139 Mi.sc. 612. 

68 C.J. p 211 note 87. 

12. Pla.—State v. Atlantic Coast 

Line R. Co., 81 So. 498, 77 Flu. 366. 

13w Pla.—State v. Atlantic Coast 

Line R. Co., supra. 

N.Y.—Marine Lighterage Corpora¬ 
tion V. Luckenbach S. S. Co., 24 8 
N.Y.S. 71, 139 Misc. 612. 

68 C.J. p 211 note 86. 

14. Fla.—State v. Atlantic Coast 

Line R. Co.. 81 So. 498, 77 Pla. 366. 
Authorltlss Bot 1b ooBfllot 

“Where state authority is exerted 
to require the reestablishment of a 
preexisting local transportation fa¬ 
cility by rebuilding and repairing a 
wharf adjacent to, and lying imme¬ 
diately between, a depot of a rail 
carrier and a river point where a 
water carrier may land, such author¬ 
ity does not conflict with the as¬ 
serted federal authority under the 
Canal Act of August 24, 1912, U.S. 
Comp.St. fi 8569, to require physical 
connection between the lines of the 
rail and the water carriers by con¬ 
necting the track of the rail carrier 
with the dock of the water carrier." 
—State V. Atlantic Coast Line- R. 
Co., supra. 

15k Fla.—State v. Atlantic Coast 
Line R. Go., supra. 
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interstate commerce or impose duties or taxes pro¬ 
hibited by the federal constitution. 

§ 45. Other Instrumentalities 

Automobiles, roads, canals, pipe lines, stockyards, 
aircraft, water plants, and auxiliacJes used In the opera¬ 
tion thereof are Instrumentalities of commerce. 

In addition to those agencies considered in the 
foregoing sections, automobiles may be so used as 
to become instrumentalities of interstate com¬ 
merce,and the same thing applies to roads.^* 
Under the power to regulate commerce among the 
several states, congress has power to construct in¬ 
terstate highways, including canals.^® A canal, be¬ 
ing a medium by and through which commerce is 
regulated, is a physical instrumentality of com- 
merce,20 and all auxiliaries primarily designed and 
used to aid its management and operation, includ¬ 
ing a railroad used chiefly as an adjunct thereto, are 
cooperating regulators of commerce.^i So all ac¬ 
cessories and instrumentalities actually used in pro¬ 
pelling natural gas through main pipe lines into 
other states are necessary and indispensable parts 
of interstate business.22 Furthermore, in the re¬ 
ceipt of live stock by rail and in their delivery by 
rail for shipment to other states, stockyards arc 
agencies of interstate commerce.^® In so far as 
seaplanes are used in interstate commerce, it is not 
within the power of the state legislature to limit 
their activities, that being within the exclusive ju¬ 
risdiction of congress,24 and it seems that a state 
workmen's compensation act would be held inap¬ 
plicable to an aircraft navigation employee engaged 


in interstate commerce, although such an act would 
apply to employers and employees who are engaged 
merely in intra-state aircraft navigation if they are 
otherwise subject to its provisions, the state having 
power to legislate on this subject until congress 
acts and overrides conflicting state legislation.^® A 
city's proceeding to acquire title to a water plant, a 
small part of which extended into another state, 
is not an unlawful interference with interstate com¬ 
merce where the property outside the state is per¬ 
sonal in character and, therefore, has a legal situs 
within the state.2® 

§ 46. Persons Conducting Commerce in Gen¬ 
eral 

Periona, Includino corporations, conducting com¬ 
merce are subject to federal or state regulation accord¬ 
ing to whether or not the commerce Is Interstate, Intra¬ 
state, or both. 

What businesses, acts, or transactions constitute 
interstate commerce has been fully considered su¬ 
pra §§ 18-33, and it is unnecessary here to repeat 
the principles there stated or specifically to enumer¬ 
ate the different classes of persons and corporations 
conducting interstate commerce, it being sufficient 
to state merely that those engaged, cither as prin¬ 
cipals or employees, in carrying on commerce be¬ 
tween a point in one state and a point in another 
state, are engaged in interstate commerce,27 and 
are subject to the power of congress to regulate 
commerce, it being deemed essential to the effica¬ 
cious exercise of that power that the regulations 
made be operative on pcrsons.2® Moreover, where 


16. N.Y.—Marine Lighterage Corpo¬ 
ration V. Luckenbach S. S. Co., 248 
N.Y.S. 71, 139 Mlsc. 612. 

17. U.S.—U. S. V. Simpson, D.C. 
Colo., 257 F. 860, reversed on other 
grounds 46 S.Ct. 364, 252 U.S. 465, 
64 L.Ed. 665, 10 A.L.R. 510. 

la U:B.—People of State of New 
York ex rel. Rogers v. Graves, 57 
S.Ct. 269, 299 U.S. 401, 81 L.Ed. 306, 
reversing 2 N.E.2d 686, 271 N.Y. 
543, affirming 283 N.Y.S. 538, 245 
App.Div. 452. 

19. U.S.—Wilson V. Shaw, 27 S.Ct. 
233, 204 U.S. 24, 61 L.Ed. 351, af¬ 
firming 26 App.D.C. 610. 

20. U.S.—^People of State of New 
York ex rel. Rogers v. Graves, 57 
S.Ct. 269, 299 U.S. 401, 81 L.Ed. 
306, reversing 2 N.E.2d 686, 271 N. 
Y. 548, affirming 283 N.Y.S. 538, 
245 App.Dlv. 452. 

21. U.S.—^People of State of New 
York ex rel. Rogers v. Graves, su¬ 
pra. 

Vaaama Oaaal aad Its anzUiariss 

are federal Instrumentalities of na¬ 


tional and International commerce; 
and laws concerning its creation, 
management, and operation arc with¬ 
in the constitutional power of con¬ 
gress to regulate commerce.—Peo¬ 
ple of State of New York ex rel. 
Rogers v. Graves, supra. 

22. U.S.—^Arkansas-Louisiana Pipe 
Line Co. v. Coverdale, D.C.La., 20 
F.Supp. 676. 

Bnglae drawing gas from well 

Internal combustion engines, own¬ 
ed by a corporation engaged in the 
business of transporting natural gas 
in interstate commerce by pipe line, 
which are employed for the sole pur¬ 
pose of applying their power to the 
gas in drawing it from wells and 
forcing it through the main line to a 
destination outside the state, are in¬ 
strumentalities of interstate com¬ 
merce. — Arkansas-Louisiana Pipe 
Line Co. v. Coverdale, supra. 

23. U.S.—Stafford v. Wallace, 111., 42 
S.Ct. 897, 258 U.S. 495, 66 L.Ed. 
735, 23 A.L.R. 229. 

24. N.Y.—^People ex rel. Gushing v. 
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Smith, 196 N.Y.S. 241. 119 Mine. 
294, reversed 198 N.V.S. 940, 206 
App.Div. 642, modined 199 N.Y.S. 
942, 206 App.Div. 726. 

25. Wis.—Sheboygan Airways v. In¬ 
dustrial Commission, 245 N.W. 178, 
209 Wis. 362. 

26. Wis.—Superior Water, Light & 
Power Co. v. City of Superior, 183 
N.W. 264, 174 Wis. 257, affirming 
181 N.W. 118, 174 Wis. 267. 

27. U.S.—Puget Sound Stevedoring 
Co. V. Tax Commission of State of 
Washington, 68 S.Ct. 72. 302 U.S. 
90, 82 L.Ed. 68, modifying Puget 
Sound Stevedoring Co. v. Tax Com¬ 
mission of Washington, 63 P.2d 
632, 189 Wash. 131. 

12 C.J. p 41 note 85. 

28. U.S.—Johnson Transfer ft 
Freight Lines v. Perry, D.C.Qa., 47 
F.2d 900—Precision Castings Co. v. 
Boland, D.C.N.Y., 13 F.Supp. 877, 
affirmed, C.C.A., 86 F.2d 16. 

Kan.—State v. J. Rosenbaum Grain 
Co., 222 P. 80. 116 Kan. 40. 

12 C.J. p 41 note 86. 
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the congressional regulation is exclusive, such per¬ 
sons are not subject to regulation by the state,29 
although the state has the right to legislate for the 
protection of employees engaged in interstate com¬ 
merce, in the absence of national regulation on the 
subjcct.30 By engaging in interstate commerce, one 
does not thereby submit all his business affairs to 
the regulating power of congress,as he may have 
employees engaged partly in separable intra-state 
work,32 and an interstate carrier may, through the 
same employee or employees, engage at a given time 
in interstate commerce and at another time in intra¬ 
state commerce.33 On the other hand, an intra¬ 
state carrier is not exempt from state regulation be¬ 
cause it is also engaged in interstate business.^^ So 
far as immunity from state regulation is concerned, 
it is not important that a person engaged in inter¬ 
state commerce acts as an independent contractor.25 

When a corporation engages in interstate com¬ 
merce, it subjects itself to the regulations concern¬ 
ing such commerce constitutionally prescribed by 
congress,26 and it becomes entitled to the protection 
of the interstate commerce clause of the federal 
constitution.37 While the fact that a corporation 
not engaged in interstate commerce is a wholly 
owned subsidiary of another which carried on part 


of its business in interstate commerce does not af¬ 
fect the status of the former in this respect,38 cor¬ 
porations constituting a holding company system 
controlling subsidiaries operating in interstate com¬ 
merce are engaged in activities subject to the reg¬ 
ulatory powers of congress,39 notwithstanding some 
of their activities or even a major part of their ac¬ 
tivities or the activities of their local subsidiary 
operating companies may be intra-state.^® Where 
each of the controlled subsidiaries is engaged exclu¬ 
sively in intra-state commerce, however, the holding 
company and its trustees are not engaged in busi¬ 
ness affecting interstate commerce, notwithstanding 
such subsidiaries operate in different states.^^ In 
determining whether an employer charged with un¬ 
fair labor practices is engaged in interstate com¬ 
merce so as to be subject to National Labor Re¬ 
lations Act, 29 U.S.C.A. §§ 151-166, inquiry need 
not be made as to names and addresses of con¬ 
signees of shipments made by the employer,^ 2 but 
inquiry as to the commodity shipped, its weight, 
origin, and destination by state is proper.^3 

§ 47. Railroad Companies Generally 

Railroad companies engaging in interstate commerce, 
as determined from the nature of the business done, are 
subject to federal regulation. 


as. Kan.—State v. J. Rosenbaum 
Grain Co., supra. 

Oomxnlssion house 

A e^rain company operatingr and 
maintainini? a commission house 
transaetinif Interstate commerce is 
not subject to re^rulation under a 
state statute relative to bucket 
shops, but is exclusively subject to 
federal regulation.—Slate v. J. Ros¬ 
enbaum Grain Co., supra. 

30l TT.S.—Continental Casually Co. 
V. Shankel. C.C.A.Okl., 88 F.2a 819. 

Motor carrier 

Construing state statute requiring 
motor carriers to carry liability in¬ 
surance as applicable to employees of 
motor carriers engaged In interstate 
commerce, and permitting employee 
injured in 1933 to recover under such 
policy, does not render statute un¬ 
constitutional, where prior to enact¬ 
ment of Motor Carrier Act of 1935 
congress had not acted with respect 
to regulation of Interstate commerce 
by motor carrier.—Continental Ca¬ 
sualty Co. v. Shankel, supra. 

31. U.S.—In re American States 
Public Service Co., D.C.Md., 12 P. 
Supp. 667, moditled on other 
grounds. C.C.A., Uurco, Inc. v. 
Whitworth, 81 F.2d 721, certiorari 
denied 66 S.Ct. 670 (two cases). 
297 U.S. 724. 80 L.Ed. 1008. 

12 C.J. p 42 note 89. 


32. Mich.—Powers v. Murray, 254 M. 
W. 559, 266 Mich. 688. 

33. U.S.—Connole v. Norfolk, etc., 

R. Co., D.C.Ohio, 216 F. 823. 

3*. U.S.—Inter-City Coach Co. v. 
Atwood, n.C.R.T., 21 P.2d 83. ap¬ 
peal disinl.s.sed 49 S.Ct. 78, 278 U. 

S. 663. 73 L.Ed. 569 

Pa.—Nevin P.us Lines v. Public Serv¬ 
ice Commission of renns> Ivaniu, 
182 A. 80, 120 Pa.Sup».*r 206. 

35. U.S.—Puget Sound Sli*vedoring 
Co. V. Tax Commi.ssion of Slate of 
Washington. 58 S.Ct. 72. 302 U.S. 
90. 82 LEd. 68, modifying Puget 
Sound Stevedoring Co. v. Tax Com¬ 
mission of Washington, 63 P.2d 
632, 189 Wash. 131. 

38. U.S.—I^yons v. Eaglc-Picher 
Lead Co.. C.C.A.Okl., 90 F.2d 321. 
remanding cause, D.C., Eagle-Pich- 
er Lead Co. v. Madden, 15 F.Supp. 
407. 

12 C.J. p 41 note 87. 

37. Ill.—Lehigh Portland Cement 
Co. V. McLean, 92 N.E. 248, 245 
Ill. 326, 137 Am.S.R. 322. 

12 C.J. p 41 note 88. 

Invalidity of state statutes regulat¬ 
ing foreign corporations engaged 
in interstate commerce see infra § 
62. 

3& U.S.—U. S. V. Weirton Steel Co., 
D.C.l>el., 10 F.Supp. 55. 

39. U.S.—Electric Bond & Share Co. 
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v. Securities and Exchange Com¬ 
mission, N Y., 58 S.Ct. 678, 303 U. 
S. 419, 82 LEJ 936, 116 A.L.R. 3 05, 
afTlrming, C.C.A., 92 F.2d 680, af¬ 
firming, D.C., Securities and Ex¬ 
change Commission v. Electric 
Bond & Share Co.. 18 F.Supp. 131, 
certior.ari grant(‘d Electric Bond & 
Share Co. v. Securities and Ex¬ 
change Commission, 58 S.Ct. 411, 
.102 IT.S. 681, 82 L.Ed. 526—Federal 
Trade Clommission v. Smith, D.C. 
N.Y., 1 F.Supp. 247. 

40. U.S.—Electric Bond & Share Co. 
v. Securities and Exchange Com¬ 
mi.ssion. C.C.A.N.Y., 92 F.2d 580, 
affirming, D.C., Securities and Ex¬ 
change Commission v. Electric 
Bond & Share Co., 18 F.Supp. 131, 
and certiorari granted Electric 
Bond & Share Co. v. Securities & 
Exchange Commission. 58 S.Ct. 411. 
302 U.S. 681, 82 I..Ed. 526, affirm¬ 
ed 58 S.Ct. 678, 303 U.S. 419, 82 Jj, 
Ed. 936, 115 A.L.R. 105. 

41. U.S.—In re American States 
Public Service Co., D.C.Md., 12 F. 
Supp. 667, modified on other 
grounds. C.C.A., Burco, Inc. v. 
Whitworth, 81 F.2d 721, certiorari 
denied 56 S.Ct. 670 (two cases), 
297 U.S. 724, 80 L.Ed. 1008. 

43. U.S.—Remington Rand v. Lind, 
D.C.N.Y., 16 F.Supp. 666. 

43. U.S.—Remington Rand v. Lind,, 
supra. 
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While a railroad corporation, by engaging in inter¬ 
state commerce, does not free itself from state con¬ 
trol as to local business done within the state,still 
common carriers by rail in interstate commerce arc 
within the legislative power of congress to regulate 
commerce,^® even though they may also carry on 
intra-state commerce,^® for, if a carrier is an inter¬ 
state carrier over any part of its right of way, its 
general economic integrity is of interest to the na¬ 
tion, and is for that reason within its protection.^^ 
The character of a carrier as interstate or intra¬ 
state depends on the nature of the business which 
it does,^* and not on the corporate ownership of its 
lines.^® In general, a railroad, regularly operating 
trains or carrying freight and passengers between 


points in different states is a common carrier en¬ 
gaged in interstate commerce,®® although in one 
state it uses tracks and motive power furnished l)y 
another carrier.®^ Likewise a railroad doing an 
interstate telegraph business®^ or transporting cars, 
the movement of which originated in another 
state,®® is engaged in interstate commerce; and so 
is a railroad company carrying interstate mail, al¬ 
though not a common carrier thereof.®^ Moreover, 
a carrier is engaged in interstate commerce when, 
although it operates wholly within a state, it con¬ 
trols part of the instrumentalities used in carrying 
on commerce between different states, or when, 
by its connection and agreement with other rail¬ 
roads, it engages in interstate transportation,®® and 


44. Iowa.—McGuire v. Chicago, etc., 

R. Co.. 108 N.W. 902, 131 Iowa 340, 
33 L..R.A..N.S., 706. 

12 C.J. p 42 note 91. 

Tort lUlilllty 

Interstale carrier in not entitled to 
have liability for death of motorist 
at crossinff determined under federal 
rule.—Rio Grande, E. P. & S. F. R. 
Co. V. Lucero, Tex.Clv.App., 64 S. 
W.2d 877, error dismissed. 

45. U.S.—Wilson V. New. Mo.. 37 S. 

Ct. 298. 243 U.S. 832, 61 L.Ed. 765. 
L.U.A.1917E 938, Ann.Cus.1918A 

1024. 

4& Tex.—M issouri-Kansas-Texas R. 
Co. of Texas V. Mars. Civ.App.. 294 

S. W. 941, reversed on other 
grounds Marrs v. Missoun-Kansus- 
Texas R. Co. of Texas, (Tom.App., 
298 S.W. 271, afllrmed Missouri- 
Kansas-Texas K. Co. of Texas v. 
Mars. 49 S.Ct. 103, 278 U.S. 268, 73 
L.Ed. 316. 

47. U.S.—U. S. Feldspar Corporation 
V. U. S.. D.C.N.Y., 38 F.2d 91. 

48. U S.—Missouri-Kansas-Texas R. 
Co. V. Northern Oklahoma Kys., G. 
C.A.Okl., 26 F.2d 689, certiorari de¬ 
nied Northern Oklahoma Rys. v. 
Missouri-Kansas-Texas R. Co., 49 
S.Ct. 13. 278 U.S. 610, 73 L.Ed. 636. 

49. U.S.—U. S. Feldspar Corporation 
V. U. S., D.C.N.y., 38 F.2d 91. 

60. U.S. — Washington Ky. & Elec¬ 
tric Co. V. Scala, 87 S.Ct. 664, 244 
U.S. 630. 61 L.Bd. 1360, affliming 46 
App.D.C. 484—Shields v. Utah Ida¬ 
ho Cent. R. Co.. C.C.A.Utah, 96 F.2d 
911, certiorari denied 68 S.Ct. 1066, 
304 U.S. 666, 82 L.Ed. 1524. 

Ill.—See Connelly v. Mkchigan Cent. 

R. Co., 207 Ill.App. 26. 

Ky.—Louisville & N. R. Co. v. 
Brandenburg, 370 S.W. 1, 207 Ky. 
689. 

Va.—Lloyd v. Norfolk & W. Ry. Co., 
146 S.E. 372, 161 Va. 409. 

Belt railroad held common carrier 
by lailroad within Federal Employ- 
era* Liability Act.—Higginbotham v. 

16G.J.S.-22 


Public Belt Railroad Commission, 
La.App.. 181 So. 65. rehearing de¬ 
nied 181 So 221. 

Bleotrle railway 

(1) An electric railway transport¬ 
ing both passengers and freight from 
points in one state to points in an¬ 
other is engaged in interstate com¬ 
merce.—Humphrey v. Detroit. M. & 

T. S. L. Ry., 180 N.W. 373, 212 Mich. 
91, rehearing denied 181 N.W. 976, 
213 Mich. 113—12 C.J. p 42 note 98. 

(2) It has been held, also, that a 
street railway engaged In carrying 
passengers between states is a “com¬ 
mon carrier by railroad** within the 
meaning of the Federal Employers* 
Liability Act.—Nelson v. Iron wood & 
B. Ry. & Light Co., 170 N.W. 46, 204 
Mich. 347. 

(3) So a i’orporation incorporated 
as a railway company, not a street 
railway company, and having full 
power of eminent domain, owning 
and operating a line of electric rail¬ 
way carrying passengers for hire 
lK*tween termini in the District of 
Columbia and the state of Maryland 
is a common earner by railway with¬ 
in the Federal Employers* Liability 
Act.—^Washington Ry. & Electric Co. 
v. Scala, 37 S.Ct. 664, 244 U.S. 630, 
61 L.Ed. 1360, affirming 45 App.D.C. 
484. 

(4) However, there is authority to 
the effecl that proceedings to recover 
for the death of a street car conduc¬ 
tor, employed by an interstate street 
railway, should be brought under 
the state workmen's compensation 
act, instead of the Federal Employ¬ 
ers’ Liability Act.—Stark v. Wilson, 
219 P. 607, 114 Kan. 459. 

61. Mo.—McAdow v. Kansas City, 
etc., R. Co.. App., 164 S.W. 188. 

12 C.J. p 42 note 98. 

60. Ark.—La Cost v. Chicago, R. I. 
& P. Ry. Co., 208 S W. 686, 134 
Ark. 92. 

Transmission of telegraph messages 
as interstate commerce generally 
see supra i 81. 
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63. Mo.—Clark v. Wheelock, App., 
293 S.W. 456. 

6i. Ill.—Cleveland, C. C. & St. L. 
Ry. Co. v. Industrial Commission, 
128 N.E. 516, 294 Ill. 374. 
Transportation of mail as interstate 
commerce see supra { 31. 

66. U.S.—U. S. V. Union Stock Yard, 
etc., Co., 33 S.Ct. 83, 226 U.S. 286, 
67 L.Ed. 226—Bremner v. Mason 
City & C. L. R. Co.. D.C.DeI.. 48 
P.2d 615—Chicago, K. & S. Uy. Co. 
V. Kindlespiirker, Mich., 234 F. 1, 
148 C.C.A. 17, reversed on other 
grounds 38 S.Ct. 425, 246 U.S. 657, 
€2 LEd. 925. 

Ill.—Kenna v. Calumet, U. ft S. E. 

R. Co.. 206 llLApp. 17, affirmed 120 
N.E. 259, 284 Ill. 301. 

La.—Hamilton v. Louisiana Ry. ft 
Nav. Co., Ill So. 184, 162 La. 841. 
reversing 5 La.App. 304. 

N.Y.-Kelly v. Fonda, J. ft Q. R. 
Co, 230 N.Y.S. 857, 224 App.Div. 
K09—t'ollins v. Fonda, J. ft G. R. 
Co.. 230 N.Y.S. 705, 224 App.Div. 
793. 

12 C.J. p 42 note 92. 

Terminal oompanlee 

Terminal or belt railroad compa¬ 
nies, owning a station and tracks 
used by interstate passengers or re¬ 
ceiving freight for shipment er de¬ 
livery on through bills of lading, 
are common carriers engaged in in¬ 
terstate commerce. 

U.S.—IT. S. v. Atlanta Terminal Co.. 
D.C.Ga., 30 F.2d 109—U S. v. At¬ 
lanta Terminal Co. Gh., 260 F. 
779, 171 C.C.A. 506, certiorari de¬ 
nied Atlanta Terminal Co. v. U. 

S. . 40 S.Ct. 219, 251 U.S. 669, 64 
L.Ed. 414. 

Colo.—Denver TTnion Terminal Ry. 
Co. v. Industrial Commission, 47 
P.2d 392, 97 Colo. 129. 

Mo—Spaw v. Kansas City Terminal 
Ry. Co.. 201 S.W. 927, 198 Mo.App. 
652. 

N.Y.—Cott v. Erie R. Co., 131 N.E 
737. 231 N.Y. 67, affirming 179 N. 
y.S. 4 88. 189 App.Div. 571. certio¬ 
rari denied Erie R. Co. v. Cott, 42 
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the relative volume of interstate business to intra¬ 
state has no bearing on the fact that it is so en¬ 
gaged.®® Furthermore, a railroad corporation may 
become engaged in interstate commerce by leasing 
its tracks to another railroad company which en¬ 
gages in interstate commerce.®*^ On the other hand, 
a railroad company whose line is wholly within a 
single state, and which carries interstate freight 
only on local bills of lading and without any ar¬ 
rangement with other carriers for a common con¬ 
trol or a division of charges, is not engaged in in¬ 
terstate commerce so as to be within the regulating 
power of congress or the interstate commerce com¬ 
mission,®® and by statutory definition in some in¬ 
stances street railway companies are excluded from 
the class of common carriers engaged in interstate 
commerce.®® Where railroad companies do both 
an interstate and an intra-state business, it is a 
question of fact as to whether or not at a particular 


time the companies are engaged in interstate or in¬ 
tra-state commerce.®® With certain exceptions, 
carriers, although common, are unaffected by the 
Interstate Commerce Act, unless they are carriers 
wholly by railroad, or, if partly by railroad and 
partly by water, are operating under a common con¬ 
trol, management, or arrangement for continuous 
carriage or shipment.®! 

§ 48. Relation between Railroads and Their 
Employees 

The relation of matter and aervant exiating between 
rallroada and their employeea may be a proper aubject 
of congreaaional regulation. 

Within the limits of its power, that is, as far as 
foreign and interstate commerce are involved, con¬ 
gress may regulate the relation of master and serv¬ 
ant existing between railroad carriers and their em¬ 
ployees,®® and can accordingly regulate the wages 


S.ct. 48. 267 U.S. 636, 66 L.Ed. 409 
and 42 S.Ct. 49. 267 U.S. 636, 66 
Li.Ed. 409—Eusch v. Brooklyn 
Eastern District Terminal, 218 N. 
Y.S. 616, 218 App.Div. 782, certio¬ 
rari denied Brooklyn Eastern Dis¬ 
trict Terminal v. Busch. 47 S.Ct. 
576. 274 U.S. 739. 71 L.Ed. 1318. 

12 C.J. p 42 note 92 [a] (2). 

50b La.—Hamilton v. Louisiana Ry. 
& Nav. Co.. Ill So. 184, 162 La. 
841, reverslner 6 La.App. 304. 

Pa.—Mahon v. Lackawanna & W. V. 

R. Co., 198 A. 681, 131 Pa.Super. 44. 
87- Ill.—St. Louis Connect ingr R. Co. 

V. Blumbere. 166 N.E. 298. 826 III. 
387—^Armstronj? v. Chicago & W. 
I. R. Co.. 268 Ill.App. 126, affirmed 
183 N.E. 478. 350 Ill. 426, certio¬ 
rari denied Chicago & W. I. R. Co. 
V. Armstrong. 63 S.Ct. 623, 289 U. 

S. 724, 77 L.Ed. 1475. 

12 C.J. p 42 note 94. 

58. U.S.—^U. 8. V. Chicago, etc., R. 

Co., C.C.Mich., 81 P. 783. 

12 C.J. p 42 note 95. 

XntomxlMui line 

That interurban electric railroad 
having lines exclusively within state 
carried passengers and goods in in¬ 
terstate commerce was held not to 
prevent ouster thereof by state 
court where it was not operated as 
part of a general steam railroad sys¬ 
tem.—State ex rel. Wear v. Cincin¬ 
nati & L. E. R. Co.. 190 N.E. 224, 
128 Ohio St. 95. 

55. rsdsral statntM oonstrued 

(1) In view of Safety Appliance 
Act. as amended in 1903, excluding 
cars used on street railways. Arbi¬ 
tration Act. and Hours of Service 
Act. employer operating urban street 
railway system was not common car¬ 
rier engaged in transportation of 
passengers wholly by railroad, with¬ 
in language of Interstate Commerce 


Act, so as to be liable, under Fed¬ 
eral Employers' Liability Act. for 
death of employee working on ur¬ 
ban system.—Borelli v. International 
Ry. Co., 147 N.E. 356, 240 N.Y. 64. re¬ 
versing 203 N.Y.S. 704, 208 App.Div. 
514, certiorari denied 46 S.Ct. 19. 269 

U. S. 557, 70 L.Ed. 410. 

(2) So an Interurban railway en¬ 
gaged in transportation of passen¬ 
gers and goods from place to place 
within the state, but which rented 
its cars and transferred its em¬ 
ployees to the service of a street 
railway company for street car traf¬ 
fle in Kansas City. Kan., and Kansas 
City, Mo., was not engaged in inter¬ 
state commerce within the federal 
Safety Appliance Act.—Kasper v. 
Kansas City, L. & W. Ry. Co., 207 
P. 203, 111 Kan. 267. 

(3) The amendment of 1903 to 
federal Safety Appliance Act, ex¬ 
pressly excluding cars used on street 
railways, was declaratory in el¥ect 
and construed and applied original 
statute, amendment being intended 
to enlarge and not to restrict scope 
of act.—Borelli v. International Ry. 
Co., supra. 

00. Ill.—Cousley v. Chicago & A. R. 

Co., 207 IlLApp. 566. 

Breaking np trains 

A railroad company in breaking up 
interstate trains at a Junction point 
within the state to facilitate delivery 
of shipments to other points within 
the state is engaged in interstate 
commerce notwithstanding interstate 
cars were to be delivered within 
state or at terminal where trains 
were broken up.—Southern Pac. Co. 

V. Stephens, Tex.Civ.App., 201 S.W. 
1076. 

Bogging operations 

(1) Logging road, over which own¬ 
er carries its own logs in its own 
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cars from its own timber land to 
tidewater point within the state 
where logs are sold, is not engaged 
in interstate commerce within Em¬ 
ployers' Liability Act, although some 
of the logs go to points outside the 
state. 

U.S.—Bay v. Merrill & Ring Logging 
Co.. Wash.. 87 S.Ct. 376, 243 U.S. 
40, 61 LEd. 680—McCluskey v. 

Marysville & N. Ry. Co., Wash., 37 
S.ct. 374, 248 U.S. 36, 61 L.Ed. 578, 
affirming Norgard v. Same, 218 P. 
737, 134 C.C.A. 416. 

Wash.—Kidder v. Marysville & A. 
Ry. Co., 296 P. 162, 160 Wash. 471, 
affirmed 300 P. 170, 160 Wash. 471. 

(2) So Interstate Commerce Act 
is inapplicable to construction of 
intra-state logging railroad by lum¬ 
ber company, receiving stock in rail¬ 
road company for expenses, and 
mortgaging its property to secure 
bond issue.—Bank of California v. 
Clear Lake Lumber Co.. 264 P. 714, 
146 Wash. 697—Mill & Mine Supply 
Co. V. Clear Lake Lumber Co., 264 
P. 714, 146 Wash. 697—Bank of Cali¬ 
fornia Nat. Ass'n v. Cb-ar Lake Lum¬ 
ber Co.. 264 P. 706. 146 Wash. 643. 

01. Pa.—McNeely & Price Co. v. 
Philadelphia Piers, 196 A. 846, 329 
Pa. 113. 

12 C.J. p 42 note 96. 

Necessity of common control, man¬ 
agement, or arrangement to bring 
carriers within Jurisdiction of in¬ 
terstate commerce commission see 
infra 8 142. 

08. U.S.—^Virginian Ry. Co. v. Sys¬ 
tem Federation No. 40, Va.. 67 S. 
Ct. 692, 300 U.S. 616, 81 L.Ed. 789, 
affirming. C.C.A., Virginian Ry. Co. 
V. System Federation No. 40, Rail¬ 
way Employees Department of 
American Federation of Labor, 84 
F.2d 641, affirming. D.C., System 
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of such employees, so that a regulation on this sub¬ 
ject by the state after congress has acted is en¬ 
forceable only as to employees other than those 
within the provisions of the federal legislation.®* 
Furthermore congress can facilitate the amicable 
settlement of disputes which threaten the service of 
the necessary agencies of interstate transportation,®^ 
although settlement of controversies between two 
employees as to their seniority rights involving no 
question of interstate commerce is a concern of the 
state and not of congress.®® As shown infra § 49, 
hours of service may be a proper subject of con¬ 
gressional regulation, and congress may also, in ac¬ 
cordance with the rule stated infra § 50, regulate 
the liability of the carrier for personal injuries re¬ 
ceived by the employee. 


§ 49. -Hours of Service 

Congress may regulate the hours of service of em¬ 
ployees of railroads engaged in interstate commerce. 

Under the commerce clause of the United States 
constitution, congress has power to regulate the 
hours of service of the employees of railroads en¬ 
gaged in interstate commerce.®® The federal stat¬ 
ute limiting the number of hours that an employee 
of a railroad shall remain on duty, 45 U.S.C.A. §§ 
61-64, is confined in its application to employees 
actually engaged in the movement of interstate 
traffic,®^ although the railroad is engaged in both 
interstate and intra-state commerce,®* but it em¬ 
braces employees engaged in any part of interstate 
transportation,®* regardless of the fact whether or 
not at the time the offense was committed they were 
engaged in interstate or intra-state commerce;^® 
and a state statute on the same subject is enforce- 


Federatlon No. 40, Railway Em¬ 
ployees Department of American 
Federation of Dabor v. Virfirlnian 
Ry. Co., 11 F.Supp. 621, certiorari 
granted Virginian Ry. Co. v. Sys¬ 
tem Federation No. 40, Railway 
Employees Department of Ameri¬ 
can Federation of Labor, 57 S.Ct. 
43, 299 U.S. 529, 81 L.Ed. 389. 
Neb.—Eskelsen v. Union Pac. R. Co., 
168 N.W. 366, 102 Neb. 423. 

12 C.J. p 42 note 98. 

63l N.Y.—Long Island R. Co. v. De¬ 
partment of Labor of State of 
New York, 177 N.E. 17, 256 N.Y. 
498, affirming 247 N.Y.S. 278, 138 
Misc. 612. 

M. U.S.—Texas & N. O. R. Co. v. 
Brotherhood of Railway and 
Steamship Clerks, Tex., 50 S.Ct. 
427, 281 U.S. 548, 74 L Ed. 1034. 
affirming, C.C.A., 33 F.2d 18, af¬ 
firming, D.C., Brotherhood of Rail¬ 
way and Steamship Clerks v. Tex¬ 
as & N. O. R. Co., 24 F.2d 426. 25 
F.2d 873, and 25 F.2d 876, and cer¬ 
tiorari granted Texas & N. O. R. 
Co. V. Brotherhood of Railway & 
Steamship Clerks, 50 S.Ct. 88, 280 
U.S. 550, 74 L.Ed. 608. 

Prevention of Interference 

In statute relating to disputes be¬ 
tween carriers and employees, pro¬ 
vision preventing Interference by ei¬ 
ther party with organization or des¬ 
ignation of representatives by the 
other is within constitutional au¬ 
thority of congress.—Texas & N. O. 
R. Co. V. Brotherhood of Railway 
and Steamship Clerks, supra. 

Shop employees 

(1) Railway Labor Act, 45 U.S.C. 
A. S 151 et seq., providing for col¬ 
lective bargaining was within com¬ 
merce power of congress as applied 
to eight hundred twenty-four me¬ 
chanical department or shop craft 
employees of railroad whose busi¬ 


ness, except three per cent thereof, I 
wa.s interstate, even though three ] 
hundred twenty-two of such em¬ 
ployees were “h.aek shop” or main¬ 
tenance of equipment employees.— 
Virginian Ry. Co. v. System Feder¬ 
ation No. 40. Va.. 57 S.Ct. 592, 300 

U. S. 516, 81 L.Ed. 789, affirming. C. 
C.A., Virginian Rv. Co. v. System 
Federation No. 40, Railway Em¬ 
ployees Depaitment of American 
I^ederatlon of Labor. 84 F.2cl 641. af¬ 
firming. D.C., System Federation No. 
40, Railway Employees Department 
of American Federation of Labor v. 
Virginian Rv. Co., 11 F.Supp. 621. 
certiorari granted Virginian Ry. Co. 

V. System Federation No. 40, Rail¬ 
way Employees Deparlment of 
American Federation of Labor, 67 S. 
Ct. 43, 299 U.S. 629, 81 L.Ed. 389. 

(2) The fact that the railway 
could clo.se its back shops and turn 
over the work to independent con¬ 
tractors is of no effect in determin¬ 
ing the question.—Virginian Ry. Co. 
V. System Federation No. 40, supra. 
€6w Ky.—Gregg v. Starks, 224 S.W. 
459, 188 Ky. 834. 

60. U.S.—Pennsylvania R. Co. v. U. 
S. Railroad Labor Board, 111., 282 
F. 693, reversed on other grounds, 
C.C.A., U. S. R. R Labor Board 
V. Pennsylvania R. R. Co., 282 F. 
701, certiorari grunted Pennsyl¬ 
vania R. Co. V. U. S. R. R. Labor 
Board, 43 S.Ct. 98, 260 U.S. 718, 
67 L.Ed. 479, and affirmed 43 S.Ct. 
278, 261 U.S. 72, 67 L.Ed. 536. 

N.Y.—Long Island R. Co. v. Depart¬ 
ment of Labor of State of New 
York, 177 N.E. 17, 256 N.Y. 498 
affirming 247 N.Y.S. 278. 138 Misc. 
612. 

12 C.J. p 43 note 99. 

87. N.Y.—Long Island R. Co. v. De- 
parlmept of Labor of State of New 
York, supra. 

12 C.J. p 43 note 2. 
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Crew of Intra-state train 

That an intru-stute train followed 
an interstate train, and received 
some assistance from It in extricat¬ 
ing Itself from a blockade, was held 
not to create such interdependent re¬ 
lation between the two trains as im¬ 
pressed the intra-state train with an 
interstate character and brought its 
crew within the Hours of Service 
Act, where the crew did nothing 
other than to accomplish the move¬ 
ment of its own train.—II. S. v. Colo¬ 
rado. W. & E. Ry. Co., C.C.A.Wyo., 
292 F. 916. 

Saotlon haad 

Plaintiff section hand, who was 
engaged in sweeping snow from 
switches in the company's yards, and 
whose feet were frozen, was not 
within the Hours of Service Act, 
making it unlawful for any carrier 
to permit an employee engaged in 
the movement of any train to remain 
on duty for more than sixteen con¬ 
secutive hours.—Jones v. Louisville 
& N. R. Co.. 209 S.W. 350, 183 Ky. 
409. 

68. U.S.—U. S. V. Colorado. W. & 

E. Ry. Co., C.C.A.Wyo., 292 F. 916 

69. U.S.—^Denver & I. Ry. Co. v. U. 

S., Colo., 236 F. 685, 160 C.C.A. 

17. 

12 C.J. p 43 note 3. 

Telegraph operator, who occasion¬ 
ally received mes.sages relating to 
movement of inler.state trains, and 
arranged for the pa.ssing of defend¬ 
ant's trains with interstate trains of 
a second railroad company, whose 
tracks defendant used, was engaged 
in Interstate commerce, within the 
Hours of Service Act.—Denver & 
I. Ry. Co. V. U. S., supra. 

70l U.S.--Denver & I. Ry. Co. v. U. 

S., supra. 
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able only as to work performed by other em¬ 
ployees.^^ 

§ 50. - Liability for Death or Injury in 

General 

The liability of interstate carriers for injuries re¬ 
ceived by employees is subject to congressional regula¬ 
tion. 

By virtrue of its power to regulate, so far as for¬ 
eign and interstate commerce is concerned, the re¬ 
lation of master and servant existing between rail¬ 
roads and their employees, which power is consid¬ 
ered supra § 48, congress may regulate the liability 
of the carrier for personal injuries received by em¬ 
ployees of railroads engaged in interstate com- 

mercc.'^2 

§51. — Interstate Commerce as Involved 
in Application of Federal Employers* 
Liability Act 

a. Necessity and effect of being engaged 
in interstate commerce 


15 C.J.S. 

b. What constitutes employment within 
Act generally 

c. Handling shipments 

d. Services in connection with movement 
and operation of trains 

e. Switching and yard services 

f. I'lagging, policing, and inspecting 

g. Construction and repair work 

h. Consistent or incidental activity 

a. Necessity and Effect of Being Engaged in 
Interstate Commerce 

The Federal Employers’ Liability Act applies when, 
and only when, both the employer, a railroad, and the 
employee are engaged In Interstate commerce or com¬ 
merce solely within federal districts, territories, or other 
possessions. 

Under the Federal Employers* Liability Act of 
1908, 45 U.S.C.A. § 51 et seq, a right of recovery 
arises only where the injury is suffered while a 
common carrier by railroad is engaged in interstate 
commerce,'^^ or commerce solely within the District 


71. N.T.— hong Island R. Co. v. 
Department of I^abor of State of 
New York, 177 N.E. 17, unc N.Y. 
498. affirming 247 N.Y.S. 278, 138 
Mlac. 612. 

78. La.—Bergc'ron v. Texas & P. 

Ry. Co., 80 So. 262. 144 La. 226. 
Mieh.—Petranek v. Minneapolis, St. 
P. & S. S. M. Ry. Co., 216 N.W. 
467, 240 Mich. 665. 

12 C..T. p 43 note 5. 

Agency of state 

The Federal Employer.^’ Liability 
Act applies to public board acting 
as agent of slate, such as public 
belt railroad commission of city act¬ 
ing under authority of and as agen¬ 
cy of stale.—irligginbotham v. l*ul>- 
lic Belt Railroad Commission, La. 
App., 181 So. 66, rehearing denied 181 
So. 221. 

73. IT.S.—Jenkins V. Pullman Co., 

C. C.A.Cal., 96 F.2d 405, reversing, 

D. C., Jenkins v. Southern Par. To., 
17 F.Supp. 820—McLeod v. South¬ 
ern Pac. Co., DC.Tex., 299 F. 616 
—Frazier v. Hines, D.C.S.C., 260 
F. 874—Erie R. Co. v. Krysien.ski, 
N.Y., 238 F. 142. 161 C.C.A. 218— 
Illinois Cent. R. Co. v. Rogers, La., 
221 F. 62. 136 C.C A. 530. 

Ala.—Southern Ry. Co. v. Dickson, 
100 So. 665, 211 Ala. 481—Louis¬ 
ville & N. R. Co. V. Blankenship, 
74 So. 960, 199 Ala. 621. 

Ariz.—Saxton v. El Paso & S. W. R. 

Co.. 188 P. 257. 21 Ariz. 323. 

Cal.—.Tohnson v. Southern Pac. Co., 
248 P. 601, 199 Cal. 126, 49 A.L.U. 
1323. 

Colo.—Denver & R. G. R. Co. v. Wil¬ 
son, 163 P. 867, 62 Colo. 492. 


D.C.—PolT V. Washington Terminal 
Co.. 69 P.2d 572. 63 App.D.C. 86. 
Ga.—Payne v. Demotl, 106 S.E. 9, 
26 Ga.App. 314—Charleston & W. 
C. Ry. Co v Anchors, 73 S.E. 561, 
10 Ga.App. 322. 

Ill.—Missouri l*ac. R. Co. v. Indus¬ 
trial Comml.ssion, 180 N.E. 912, 
348 111. ,355—Gidley v. Chicago 

Short Line Ry. Co.. 178 N.E. 399, 
346 Til. 122, certiorari denied 52 S. 
Ct. 411, 285 U.S. 554, 76 L.Ed. 943 
—Rockford City Traction Co. v. 
Industrial Commission, 129 N E 
135, 295 Ill. 358—Lavigno v. Chi¬ 
cago. M., St. P. & P. R. Co., 4 N.E. 
2d 785, 287 lll.App. 253, 268, cer¬ 
tiorari denied 68 S.Ct. 32, 302 U. 
S. 688—Lewis v. Cleveland, C. C. 
& St. L. Ry. Co.. 240 lll.App. 332— 
Wagner v, Chicago, R. T. & P. Ry. 
Co., 200 lll.App. 305, affirmed 115 
N.E. 201, 277 Ill. 114—Hunt v. Illi¬ 
nois Southern Ry. Co., 196 lll.App. 
539. 

Ind.—Chicago & E. R. Co. v. Feight- 
ner, 114 N.E. 659, 75 Ind.App. 677. 
Iowa.—Brier v Chicago, R 1. & p. 
Ry. Co., 168 N.AV. 339, 183 Iowa 
1212 . 

Ky.— Probus v. Illinois Cent. R. Co., 
203 S.W. 862, 181 Ky. 7—Ohio Val¬ 
ley Electric Ry. Co. v. Brumfield’s 
Adm’r, 203 S.W. 541, 180 Ky. 743, 
error dismissed Ohio Valley Elec¬ 
tric 11. Co. V. Hall, 39 S.Ct. 491. 
250 U.S. 649, 63 L.Ed. 1188. 

La.—Higginbotham v. Public Belt 
Railroad Commission, App., 181 So. 
65, rehearing denied 181 So. 221. 
Me.—Foley v. Hines. Ill A. 715, 119 
Me. 425, certiorari denied Payne 
V. Foley. 41 S.Ct. 450. 256 U.S. 690. 
65 L.Ed. 1173. 


Minn.—Hurley v. Illinois Cent. R. 

Co., 157 N.W. 1005, 133 Minn. 101. 
Mo.—Aldridge v. Wabash Ry. Co., 73 
S.W.2d 401, 336 Mo. 588. 

Neb.—Lindley v. Wabash Ry. Co., 
231 N.W. 812, 120 Neb. 195. modi¬ 
fied on other grounds 233 N.W. 
450, 120 Neb. 195, certiorari denied 
Waba.sh Ry. Co. v. Lindley, 51 S.Ct. 
655, 283 U.S. 863, 76 L Ed. 1468. 
N.Y.--Buynofsky v. Lehigh Valley 
R. Co., 126 N.E. 714, 228 N.Y. 249, 
reversing 169 N.Y.S. 1086, 183 App. 
Div. 901—Cott v. Erie R. Co., 179 
N.Y.S. 488, 189 App.Dlv. 573, af¬ 
firmed 131 N.E. 737, 231 N.Y. 67, 
certiorari denied Erie R. (\>. v. 
Cott, 42 S.Ct. 48. 267 U.S. 636, 66 
L.Ed. 409 and 42 S.Ct. 49, 257 U.S. 
636, 66 L.Ed. 409—Hoag v. Ulster 
& D. R. Co.. 164 N.y.S. 529. 177 
App.Dlv. 433. 

Ohio.—Baltimore & O. R. Co. v. Sho- 
ber, 176 N.E. 88, 38 Ohio App. 216 
—Randall v. Cincinnati N. R. Co., 
22 Ohio N.R.N.S., 417. 

Okl.—Oklahoma Ry. Co. v. Dalton, 
60 P.2d 302, 174 Okl. 170. 

Or—Donaghy v. Oregon-Washington 
R. & Nav. Co.. 288 P. 1003, 133 Or. 
663, rehearing denied 291 P. 1017, 
133 Or. 663. 

Pa.—Miller v. Reading Co., 140 A. 
618, 292 Pa. 44—Sims v. Pennsyl¬ 
vania R. Co., 123 A. 676, 279 Pa. 
Ill—Sullivan v. Baltimore & O. R. 
Co., 116 A. 369, 272 Pa. 429, certio¬ 
rari denied Baltimore & O. R. Co. 
V. Sullivan, 42 S.Ct. 272, 258 U.S. 
621, 66 L.Ed. 796—Till! v. Phila¬ 
delphia & R. Ry. Co.. 107 A. 330, 
263 Pa. 558—Solomon v. Monon- 
gahela R. Co., 41 Pa.Co. 130. 
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of Coliimbia'^^ or the territories or other posses¬ 
sions of the United States,"^® or while engaged in 
work so closely related to commerce as to he prac¬ 


tically a part of it and while the employee is em¬ 
ployed hy the carrier in such commerce hut it 
is not essential, where the causal negligence is that 


S.C.—Thornhill v. Davis, 11» S.E. 

370, 121 S.C. 49, 24 A.D.R. fil7. 

Tex.—Missouri Ry. Co. v. Hnwlev, 
123 S.W. 726, 58 Tcx.Clv.App. 143. 
error refused. 

Utah.—Perox v. Union Pac. R. Co., 
173 P. 236, 62 Utah 286—^Kuchen- 
melster v. Iios Anfreles & S. L. R. 
Co., 172 P. 725, 62 Utah 116. 
Wash.—Scliosboek v. Chicago, M., 
St. P. & P. R. Co., 63 P.2d 477, 
188 Wash. 672, modified on other 
grounds on rehoarlnp 71 P.2d 548, 
191 Wash. 425. 

—.laoohy v. ChleaKO, M. & St. P. 
Ry. Co., 161 N.W. 751, 165 Wis. 
610, rehenrinff denied and mandate 
amended 164 N.W. 88, 165 Wi.s. 
610. 

12 C.J. p 43 note 7. 

Belt railroad 

The provision of act, under which 
New Orleans Belt Railroad is operat¬ 
ed, that no director, ofllcer, or em¬ 
ployee of any state or interstate rail¬ 
road shall act as member of public 
belt commission or employee of belt 
railroad, is not legrislntive declara¬ 
tion that such railniad and em¬ 
ployees thereof are not enpaK'<*d In 
interstate commerce within Federal 
Employers* lilabllity Act.—liipKin- 
botham v. Public Belt Railroad Com¬ 
mission, Tin.App., 181 So. 65, rehear¬ 
ing denied 181 So. 221. 

Bxpress company transporting 
merchandise for hire is not common 
carrier by railroad, because it con¬ 
tracts with railroad for transporta¬ 
tion of merchandise, and is not with¬ 
in the act. 

N.J — TTiKBins v. Erie R. Co., 99 A. 

98, 89 N.J.l^aw 629. 

Utah.—State v. American Express 
Co., 195 P. 312, 67 Utah 405. 
EITect of act on state statutes cov- 
erini; same subject see inTra § 78. 
74U U.C.- Poff V. WasbinRton Ter¬ 

minal Co., 69 F.2d 572, 63 App.D. 
C. 86. 

76. IT.S.-'Panama R. Co. v. Minnix, 
CC. A Canal Zone, 282 P. 47. 

78. 111.—Gidlcy v. Chicago Short 
Dine Ry. Co., 178 N.E. 399. 346 Ill. 
122, certiorari denied 52 S.Ct. 411, 
285 U.S. 554, 76 D.Ed. 943. 

Okl.—Oklahoma Ry. Co. v Dalton, 
50 P.2d 302, 174 Okl. 170. 

77. U.S.—New Tork, N. H. & H. R. 
Co. V. Bozue, 52 S.Ct. 205, 284 U. 
S. 415, 76 D.Ed. 370, 77 A L.U. 1370. 
reversing Bexue v. New York, N. 
n. & H. R. Co., 176 N.E. 828, 256 
N.Y. 427. affirming 248 N.Y.S. 926, 
232 App.Div. 840, and certio¬ 
rari granted New York, N. H. & H. 
R. Co. v. Bexue, 62 S.Ct. 24, 284 

U.S. 604. 76 L.Ed. 617—Wabash R. 
Co. V. Haynes, 34 S.Ct. 729, 234 U. 


S. 86, 58 L.Ed 1226—Metzger v. i 
Western Maryland Ry. Co., C.CA.I 
Md., 30 F.2d 60—McLeod V. South¬ 
ern Pac. Co.. D.C.Tex., 299 P. 616 
—Erie R. Co. v. Downs, N.Y., 260 
P. 416, 162 C.C.A. 485, certiorari 
denied 88 S.Ct. 583, 247 U.S. 522, 
62 D.Ed. 1247—Frazier v. Hines, D 
C S C., 260 F. 874—Erie R. Co. v 
Krysienskl, N.Y.. 238 P. 142, 151 
CC.A. 218—Bay v. Merrill & Ring 
Lumber Co., P.C.Wash., 211 P. 
717, affirmed 220 P. 296, 136 C.C.A. 
277. affirmed 37 S.Ct. 376, 243 U.S. 
40, 61 L.Ed. 580. 

Ala.—Mathews v. Alabama Great 
Southern R. Co., 76 So. 17, 200 Ala. 
251—Louisville & N. R. Co. v. 
Blankenship, 74 So. 060, 199 Ala 
521. 

Anz.—Saxton v. El Paso & S. W. R. 

Co.. 188 P. 257. 21 Anz. 323. 

Cal.—Terry v. Southern l*ac. Co., 169 
P. 86, 34 Cal.App. 330. 

Colo—Denver & R. G. R. Co. v. Wil¬ 
son. 163 P. 867. 62 Colo. 492. 

D.C.—PolT V. Washington Terminal 
Co.. 69 P.2d 572, 63 App.D.C. 86. 
Ga.—Payne v. Demott, 106 S.E. 9, 
26 Gfl.App. 314—(’’harleston & W 
C. Ry. Co. V. Anchors, 73 S E. 651, 
10 Ga.App. 322—Southern Ry. Co. 

V. Murphy, 70 S.E. 972, 9 Ga App. 
190. 

Idaho.-Noil v. Idaho R. Co., 126 P. 
^31, 22 Idaho 74. 

Ill —Missouri Pac. R. Co. v. Indus¬ 
trial Commission, 180 N.E. 912, 348 
111. 355—Old ley v Chicago Short 
Line Ry. Co. 178 N.E. 399. 346 111. 
122, certiorari denied 52 S.Ct. 411, 
285 US. 554, 76 L.Ed. 943—Spencer 

V. Chicago & N. W. Ry. Co., 168 
N.E. 686. 33G 111. 560, reversing 249 
Ill.App. 463, and certiorari denied 
60 S.Ct. 249, 281 U.S. 736, 74 L Ed. 
1161—Lavigue v. Chicago, M., St. 
P. & P. It. Co., 4 NE.2d 785, 287 
Ill.App. 253, 268, certiorari denied 
58 S.Cl. 32, 302 U S. 688—Ander¬ 
son V. Chesapeake & O. R. Co., 263 
Ill.App. 601, affirmed 186 N.E. 186, 
352 III. 561, certiorari denied 
Chesapeake & O. Ry. Co. v. Ander¬ 
son. 64 S.Ct. 93, 290 U.S. 675, 78 
L.Ed. 683—Bolle v. Chicago & N. 

W. Ry. Co., 246 Ill.App. 31—Lewis 
v. (Cleveland, C. C. & St. L. Ry. Co., 
240 Ill.App. 332—Wagner v. Chi¬ 
cago. R. 1. & P. Ry. Co., 200 111. 
App. 306, affirmed 116 N.E. 201, 277 
111. 114—Hunt V. Illinois Southern 
Ry. Co., 196 Ill.App. 639. 

Ind.—Chicago & E. R. Co. v. Pelght- 
ner, 114 N.E. 669, 75 Ind.App. 677. 
Iowa.—Brier v. Chicago, R. I. & P. 
Hy. Co., 168 N.W. 339. 183 Iowa 
1212. 

Ky.—ProbuH v. Illinois Cent. R. Co., 
203 S.W. 862, 181 Ky. 7—Ohio Val¬ 
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ley Electric Ry. Co. v. Brumfleld*8 
Adm’r, 203 S.W. 641. 180 Ky. 743, 
error dismissed Ohio Valley Elec- 
trie R. Co. v. Hall, 39 S.Ct. 491. 
250 U.S. 649, 63 L.Ed. 1188—Chesa¬ 
peake & O. Rv. Co. V. Harmon’s 
Adm’r, 189 S.W. 1136, 173 Ky. 1. 
AnnCns.i91SB 41, rehearing denied 
192 S.W 817, 174 Ky. 860. 

La.—Thaxton v. Tjouisiana Ry. A 
Nav Co.. 96 So. 773, 163 La. 292— 
Gordon v. New Orb'ans Great 
Northern R. Co., 64 So. 1014, 135 
La. 137—Carter v. Missouri Pac R. 
Co, 119 So. 706, 11 La,App. 119. 
Me.—Foley V. Hines, 111 A. 715, 119 
Me. 425, certiorari denied Payne v. 
Foley, 41 S Ct. 460, 256 U.S. 690. 
65 L.Ed. 1173. 

Minn.—Hurley v. Illinois Cenl. R. 

Co., 157 N.W. 1005. 133 Minn. 101. 
Mo.—Stogsdill V. St Tjouls-San 
Francisco Ry. Co.. 85 S W.2d 447, 
337 Mo. 126—McNatt v Wabash 
Ry. Co.. 74 S.W.2d 625, 335 Mo. 999 
—Aldridge v. Waliash Ry. Co., 78 
S.W.2d 401. 835 Mo. 688. 

Neb.—Lindley v. W'abash Ry. Co., 
231 N.W. 812. 120 Neb. 19.5. modi¬ 
fied on other grounds 233 N.W. 450, 
120 Neb. 196, certiorari denied Wa¬ 
bash Ry. Co. V. Lindley, 61 S.Ct. 
656. 283 U.S. 863. 76 L.Ed. 1468. 
N.Y.—Biirdick v. International Ry. 
Co., 191 N.E. 639, 264 NY. 610, re¬ 
versing 267 N.Y.S. 985, 240 App. 
Div. 925, certiorari denied Interna¬ 
tional Ry. Co. V. Burdick. 66 S.Ct. 
71. 293 U.S. 669, 79 L Ed. 660— 
Ward V. Erie R. Co.. 129 N E. 886. 
230 N.Y. 230, reversing 172 N.Y. 
S. 691, 186 App.Div. 841, certiorari 
denied Erie R. Co. v. Ward, 41 S. 
Ct. 536, 256 U.S. 696. 65 L.Ed. 1176 
—Buynofsky v. Lehigh Valley R. 
Co., 120 N.E. 714, 228 N.Y. 249, 
reversing 169 N.Y.S. 1086, 183 App. 
Div. 901—Colt V. Erie R. Co.. 179 
N.Y.S. 488, 189 App.Div. 671, af¬ 
firmed 131 N.E. 737, 231 N.Y. 67, 
certiorari denied Erie R. Co. v. 
Cott, 42 S.Ct. 48. 257 US. 686, 66 
L.Ed. 409, and 42 S.Ct. 49, 267 U. 
S. 636, 66 L.Ed. 409- Hoag v. Ul¬ 
ster & D. R. Co., 164 N.Y.S. 629, 
177 App.Div. 433. 

Ohio.—Baltimore & O. R. Co. v. Sho- 
ber, 176 N.E. 88. 38 Ohio App. 216 
—Randall v. Cincinnati & N. R. 
Co.. 22 Ohio N.P..N.S.. 417. 

Pa.—Sullivan v. Baltimore & O. R. 
Co., 116 A. 369. 272 Pa. 429, certio¬ 
rari denied Baltimore & O. R. Co. 
V. Sullivan, 42 S.Ct. 272. 268 U.S. 
621, 66 L.Ed. 795—Mason v. Read¬ 
ing Co., 195 A. 764, 129 Pa.Super. 
289—Solomon v. Monongahela R. 
Co.. 41 Pa.Co. 130. 

S.C.—Thornhill v. Davis, 113 S.E. 
870. 121 S.C. 49, 24 A.L.R. 617. 
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of a coemployee, that he also be employed in such 
commerce,nor is the best of the employer's en¬ 
gagement in interstate commerce the character of 
its engagement at the time of the commission of a 
negligent act, when not contemporaneous with the 
injury, but it is the character of its engagement at 
the time of the consequent injury to its employee.^® 
Conversely, the case is brought within the federal 
statute where, at the time of injury, the carrier is 
engaged in interstate commerce,®® and the employee 


is employed by the carrier in interstate commerce, 
or commerce solely within the territories or posses¬ 
sions of the United States,®® even though the em¬ 
ployee does not know the interstate character of the 
movement he was assisting.®® 

b. What Constitutes Employment within Act 
Generally 

One is employed In interstate commerce within the 
Act if at the precise time of the Injury he is engaged In 


Tcnn.—^Williama v. Carolina. C. & O. 
Ry. Co., 289 S.W. 520, 154 Tenn. 
224. 

Tex—^Wichita Falls & S. R. Co. v. 
Holbrook. Com.App., 78 S.W.2d 92S. 
afUrmingr. Civ.App., 50 S.W.2d 428. 
and certiorari denied 56 S.Ct. 139. 
296 U.S. 618, 80 L.Ed. 439—Texa.? 
& P. Ry. Co. V. Kelly, Com.App., 
51 S.W.2d 299, reversing:, Civ.App.. 
35 S.W.2d 749, certiorari denied 
Kelly V. Texas & P. R. Co.. 53 S.Ct. 
90. 287 U.S. 644, 77 L.Ed. 557— 
Hines v. Bannon, Civ.App., 221 S. 
W. 684. 

Utah.—Roach v. Los Angel f‘s & S. L. 

R. Co.. 256 P. 1061, 69 Utah 630— 
Conway v. Southern Pac. Co.. 248 
P. 116, 67 Utah 464. 49 A.L.R. 1316 
—Perez v. Union Pac. R. Co., 173 
P. 236. 62 Utah 286—Kuchenmei- 
ster V. Los Angeles & S. L. R. Co., 
172 P. 726. 62 Utah 116. 

Wash.—Schonboek v. Chicago, M., St. 
P. & P. R. Co.. 63 P.2d 477, 188 
Wash. 672, modifled on other 
grounds 71 P.2d 548. 191 Wash. 425 
—Morrison v. Chicago. M. & St. P. 
Ry. Co.. 175 P. 325, 103 Wash. f.50, 
certiorari denied 39 S.Ct 386, 249 

U. S. 611, 63 L.Ed. 801. 

Wls.—Jacoby v. Chicago, M. & St. P. 
Ry. Co.. 161 N.W. 761, 166 Wls. 
610, rehearing denied and mandate 
amended 164 N.W. 88, 166 Wis. 610. 
12 C.J. p 48 note 8. 

78. U.S.—Hines v. Keyser, C.C.A. 
Pa., 268 P. 772, certiorari denied 41 

S. Ct. 218, 254 U.S. 666. 65 L.Ed. 
460. 

Mo.—Glidewell v. Quincy, O. & K. C. 

R. Co., 236 S.W. 677, 208 Mo.App. 
872. 

12 C.J. p 43 note 9. 

79. U.S.—^Hlnes v. Keyser, C.C.A. 
Pa., 268 F. 772, certiorari denied 41 

S. Ct. 218. 254 U.S. 666, 65 L.Ed. 
460. 

80. U.S.—^Hines v. Keyser, C.C.A. 
Pa., 268 F. 772, certiorari denied 11 
S.Ct 218, 254 U.S. 656, 65 L.Ed. 
460—The Erie Lighter 108, D.C.N. 
J.. 250 F. 490. 

111.—See Meier v. Cleveland, C. C. & 
St. L. Ry. Co., 206 Ill.App. 285. 
Miss.—^New Orleans & N. E. R. Co. 

V. Penton, 100 So. 521, 136 Miss. 
571, certiorari denied Penton v. 
New Orleans & N. E. R. Co.. 45 S. 
Ct. 91. 266 U.S. 606, 69 L.Ed. 463. 


Neb.—Eskelson v. Union Pac. R. Co.. 
167 N.W. 408. 102 Neb. 423. rehear¬ 
ing denied 168 N.W. 366. 102 Nei) 
423. 

N.Y.—Kent v. Erie R. Co.. 126 N.E 
646. 228 N.Y. 94. reversing 167 N.Y 
S. 1108, motion denied 132 N.E. 
880. 231 N.Y. 641 — Clardncr v 
Hines, 179 N.Y.S. 362, 190 App.Div. 
170. 

N.C.—Patton v. Atlanlie Coast Linf* 
R Co., 193 S.E. 674, 212 N.C. 2.66— 
Hinson v. Atlanta & C. Air Line 
Ry. Co.. 90 S.E. 772. 172 N.C. 646. 
Tex.—Texas & N. O. II. Co. v. Web¬ 
ster. 70 S.W.2d 394. 12.6 Tex. 197. 
affirming, Civ.App., 63 S.W 2il 6.66. 
and certiorari denied 55 SCt. 93. 
293 U.S. 680. 79 L.Ed. 677, rehear¬ 
ing denied 66 S.Ct 138, 293 U.S. 
630. 79 L.Ed. 716. 

12 C.J. p 44 note 10. 

As to when railroad.*? generally are 
engaged in interstate commerce 
generally see supra S 47. 

81. U.S.—Hines v. Keyser, C.C.A. 
Pa., 268 F. 772, certioraii denied 41 
S.Ct 218, 264 U.S. 666, 6.6 L Kd. 460 
—The Eric Lighter 108. D.C.N.J.. 
250 P. 490. 

Ill.—See Meier v. Cleveland, C. C. & 
St. L. Ry. Co., 206 Ill.App. 285. 
Miss.—New Orleans & N. E. R. Co. 
V. Penton, 100 So. 521, 1.35 Miss. 
571, certiorari denied Penton v. 
New Orleans & N. E. R. Co., 46 S. 
Ct 91, 266 U.S. 605. 69 L.Ed. 463. 
Neb.—EskeJsen v. Union Pac. It Co., 
167 N.W. 408, 102 Neb. 423, rehear¬ 
ing denied 168 N.W. 366, 102 Neb. 
423. 

N.Y.—Kent v. Erie R. Co., 126 N.E. 
646, 228 N.Y. 94. reversing 167 N. 
Y.S. 1108, and motion denied 132 
N.E. 880. 231 N.jr. 641—Hodgert v. 
Delaw'are, L. & W. R. Co., 202 N.Y. 
S. 793, 207 App.Div. 756-—Cott v. 
Erie R. Co.. 179 N.Y.S. 488. 189 
App.Div. 671, affirmed 131 N.E. 737, 
231 N.Y. 67, certiorari denied Erie 

R. Co. V. Cott 42 S.Ct 48. 267 U. 

S. 636, 66 L.Ed. 409 and 42 S.Ct 49. 
257 U.S. 636, 66 L.P:d. 409. 

N.C.—Hinson v. Atlanta & C. Air 
Line Ry. Co., 90 S.E. 772, 172 N.C. 
646. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Hessentluw, 170 P. 1161, 69 Okl. 
186. 

Pa.—Mazzuco v. Pennsylvania R. Co., 
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186 A. 266. 122 Pa.Super. 293— 
Gliint V. Pennsylvania R. Co., 24 
PaDlst 1098, affirmed 96 A. 109. 
249 Pa. 522. 

Tex.—Texas & N. O. R. Co. v. Web¬ 
ster. 70 S.W.2d 394, 123 Tex. 197. 
affirming, Civ.App., 53 S.W.2d 666. 
and rertiorarl denied 66 S Ct. 93, 
293 TT.S .580. 79 L.Ed. 677, rehearing 
denied 65 S.Ct 138. 293 U.S. 630. 79 
L.Ed. 716—Cox V. St. Louis & S. F. 
R. Co., 222 S.W. 964, 111 Tex. 8. 
reve?*sing St. Louis & S. P. R. Co. 
V. Cox. Civ.App., 159 S.W. 1042— 
Sears V. Texas & N. O. Ry. Co, 
Com.App., 266 S.W. 400, affirming, 
Civ.App., 247 S.W. 602 — Fort 
Worth & D. C. Ry. Co. v. Doty, 
Civ.App., 64 S.W.2d 796, affirmed, 
Com.App., Doty v. Fort Worth & D. 
C. Ry. Co., 95 S.W 2fl 104, 127 Tex 
621—Hudgins v. Kansas Cilv, M. & 
O. R. Co., Civ.App., 2 S.W 21 958, 
error refused—Southern Pac. ('lo. 
V. Stephens. Civ.App., 201 S.W. 
1076. 

Utah.—Peters v. Industrial Commis¬ 
sion of Utah, 277 P. 408, 74 Utah 
140. 

Wis.—Calhoun v. Great Northern R. 

Co., 156 N.W. 198, 162 Wls. 264. 

12 C.J. p 44 note 11. 

Employee of express company 

An express eompany's employee, 
paid by it, but furnished to railroad 
and injured on interstate train is em¬ 
ployee of railroad, making federal 
statute applicable against latter.— 
Norfolk & W. Ry. Co. v. Hall, C.C.A. 

W.Va., 49 F.2d 692. 

88. Tex.—Chicago, R. I. & G. Ry. 
Co. V. Trout, Clv.App., 224 S.W. 
472. 

83. Mo.—La Lone v. St. Louis Mer¬ 
chants’ Bridge Terminal Ry. Co., 
293 S.W. 379, 316 Mo. 835, certio¬ 
rari denied St. Louis Merchants’ 
Bridge Terminal Ry. Co. v. La 
Lone. 48 S.Ct. 18. 276 U.S. 524, 72 
L.Ed. 406. 

N.Y.—Libertucci v. New York Cent. 

R. Co.. 169 N.E. 132, 252 N.Y. 182, 
affirming 234 N.Y.S. 832, 226 App. 
Dlv. 829—Cott V. Erie R. Co., 179 
N.Y.S. 488, 189 App.Div. 671, af¬ 
firmed 131 N.E. 737, 231 N.Y. 67, 
certiorari denied Erie R. Co. v. 
Cott. 42 S.Ct. 48. 257 U.S. 636, 66 
L.Ed. 409. and 42 S.Ct. 49, 257 U. 

S. 636, 66 L.Bd. 409. 
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interstate transportation or In work practically, and not in which its servant was engaged when killed 

remotely, a part of It. injured was interstate commerce.®^ The true 

From the mere fact that a railroad company is test of employment in interstate commerce is: Was 
an interstate, as well as an intra-state, public carrier the employee, at the time of the injury, engaged in 
of freight and passengers, and therefore is engaged interstate transportation, or in work so closely re¬ 


in interstate commerce, it docs not 

84i Cal.—^Liockhart v. Southern Pac. 
Co.. 267 P. 591. 592. 91 Cal.App. 770, 
quotiner Corpiifl Juris. 

Ill.—^Wagner v. Chicago. R. I. & P. 
Ry. Co.. 200 Ill.App. 305. affirmed 
115 N.B. 201. 277 Ill. 114. 

Md.—Hines v. Baechtel. 118 A. 126, 
137 Md. 513. certiorari denied Da¬ 
vis V. Baechtel. 41 S.Ct. 537, 256 

U. S. 698. 65 L.Bd. 1177. and error 
dismissed 43 S.Ct. 91. 260 U.S. 699. 
67 L.Kd. 470. 

Mo.—Aldridge v. Wabash Ry. Co., 78 
S.W.2d 401. 335 Mo. 588. 

Trx.—^Wichita Palls & S. R. Co. v. 
Holbrook. Clv.App.. 60 S.W.2d 428. 
affirmed. Com.App.. 78 S.W.2d 93S. 
125 Tex. 184. certiorari denied 66 
S.Ct. 139, 296 U.S. 618. 80 L.£d. 
439. 

12 C.J. p 44 note 13. 

85. U.S.—Chicago & E. I. R. Co. v. 
Industrial Commission of Illinois. 
HI.. 52 S.Ct. 161, 284 U.S. 296, 76 
L.Ed. 304, 77 A.L.H. 1367—Chicago 
& N. W. Ry. Co. V. Bolle, 62 S.Ct. 
69. 284 U.S. 74, 76 L.Ed. 173, re¬ 
versing Bolle V. Chicago & N. W. 
Ry. Co., 268 Ill.App. 545, certiorari 
granted Chicago & N. W. Ry. Co. 

V. Bolle. 61 S.Ct. 655, 283 U.S. 818, 
76 L.Eld. 1434, certiorari denied 62 
S.Ct. 6, 76 L.Ed. 1299—Baltimore 
& O. S. W. R. Co. V. Burtch, 44 
S.Ct. 166, 263 U.S. 640. 68 L.Ed. 
433. reversing 134 N.E. 858, 192 
Ind. 199, certiorari granted 48 S.Ct. 
95, 260 U.S. 717. 67 L.Ed. 479— 
Industrial Accident Commission of 
State of California v. Payne, 42 S. 
Ct. 489, 259 U.S. 182, 66 L.Ed. 888. 
reversing I*ayne v. Industrial Acci¬ 
dent Commission of California, 195 
1*. 81, 50 Cal.App. 161—Eric R. Co. 
V. Collins. N.Y., 40 S.Ct. 450, 263 

U. S. 77, 64 L.Bd. 790, affirming 259 
P. 172. 170 C.C.A. 240. which af¬ 
firmed, D.C., Collins V. Erie R. Co., 
246 P. 811, certiorari granted 39 S. 
Ct. 490. 260 U.S. 637, 63 L.Ed. 1183 
—Southern Pac. Co. v. Industrial 
Accident Commission of State of 
California. 40 S.Ct. 130, 251 U.S. 
259, 64 L.Bd. 268. 10 A.L.R. 1181, 
reversing Southern Pac. Co. v. In¬ 
dustrial Acc. Commission, 171 P. 
1071, 178 Cal. 20—Erie R. Co. v. 
Welsh, 37 S.Ct. 116, 242 U.S. 303. 
61 L.Bd. 319, affirming 105 N.E. 
189, 89 Ohio St. 81—Louisville & 
N. R. Co. V. Brittain, C.C.A.Ala., 93 
P.2d 159—Spokane, P. & S. Ry. Co. 

V. Martin. C.C.A.Wash.. 80 P.2d 322 
—De Santis v. New York, N. H. & 
H. R. Co., C.C.A.N.Y., 74 P.2d 261 
—^Pennsylvania R. Co. v. Manning. 


follow that the | lated to it as to 


C. C.A.Pa., 62 F.2d 293. certiorari 
denied Manning v. Pennsylvania R. 
Co.. 63 S.Ct. 667. 289 U.S. 738, 77 
L.Ed. 1486—Birmingham Belt R. 
Co. V. Dunlap, C.O.A.Ala., 68 P.2d 
951—Southern Pac. Co. v. Middle- 
ton, C.C.A.Tex., 64 P.2d 833—Spry 
V. Norfolk & W. Ry. Co.. C.C.A.W. 
Va., 60 P.2d 698—Rice v. Baltimore 
& O. R. Co., C.C.A.Ohio. 42 P.2d 
387—Onley v. Lehigh Valley R. 
Co.. C.C.A.N.Y., 36 P.2d 706, certio¬ 
rari denied 60 S.Ct. 349, 281 U.S. 
743, 74 L.Bd. 1166—Hallstein v. 
Pennsylvania R. Co., C.C.A.Ohio. 80 
P.2d 694—Mayor v. Central Ver¬ 
mont Ry. Co., D.C.N.Y., 26 P.2d 
905, affirmed, C.C.A., 26 P.2d 907. 
certiorari denied 49 S.Ct. 26, 278 

U. S. 624. 73 L.Bd. 646—Kelley v. 
Norfolk & W. Ry. Co.. C.C.A.Ohio. 
19 F.2d 808—Delaware, L. & W. R. 
Co. V. Scales. C.C.A.N.Y.. 18 P.2d 73 
—Youngstown & O. R. R. Co. v. 
Halverslodt, C.C.A.Ohlo. 12 P.2d 
995—Glover v. Union Pac. R. Co., 

D. C.Idaho, 21 P.Supp. 618—Thomp¬ 
son V. St. Louis-San Francisco Ry. 
Co., D.C.Okl., 6 P.Supp, 786—Davis 

V. Dowling. C.C.A.Tenn., 284 P. 670 

—Delaware, L. & W. R. Co. v. 
Busse, C.C.A.N.Y.. 263 P. 616— 

Southern Ity. Co. v. Pritchford, Va., 
253 P. 736, 165 C.C.A. 330—Erie R. 
Co. v. Downs, N. Y.. 250 P. 415, 162 

C. C.A. 485, certiorari denied 38 S. 
Ct. 683, 247 U.S. 522, 62 L.Ed. 1247 
—Roush V. Baltimore & O. R. Co., 

D. aOhio, 243 P. 712—Central R. 
Co. of New Jersey v. Paslick, N. 
Y., 239 P. 713, 162 C.C.A. 647— 
Kelly v. Pennsylvania R. Co., Pa., 
238 P. 96, 161 C.C.A. 171—Pryor v. 
Bishop, 111., 234 F. 9. 148 C.C.A. 
25. 

Ala.—Kasulka v. Louisville & N. R. 
Co.. 106 So. 187, 213 Ala. 463— 
Birmingham Belt R. Co. v. Ellen- 
burg, 104 So. 269, 213 Ala. 146, 
certiorari denied Ellenberg v. Bir¬ 
mingham Belt R. Co., 46 S.Ct. 25. 
269 U.S. 669, 70 L.Ed. 416. 

Ariz.—Arizona Eastern R. Co. v. 
Head, 222 P. 1041, 26 Ariz. 137, mo¬ 
tion denied 224 P. 1067, 26 Ariz. 
259. 

Cal.—Los Angeles & S. L. R. Co. v. 
Industrial Accident Commission, 
48 P.2d 282. 2 Cal.2d 686—Hines v. 
Industrial Accident Commission, 
192 P. 869, 184 CAl. 1. 14 A.L.R. 
720, certiorari denied Payne v. 
Same. 41 S.Ct. 218, 254 U.S. 656, 66 
L.Bd. 469—Southern Pac. Co. v. In¬ 
dustrial Accident Commission. 178 
P. 706, 179 Cal. 665—Southern Pac. 
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be practically a part of it?*® Other 


Co. V. Industrial Accident Commis¬ 
sion of ktate of California, 161 P. 
1139, 174 Cal. 8. LR.A.1917B 262. 
Colo.—Freeman v. Grove, 227 P. 660, 
75 Colo. 566, certiorari denied 45 8. 
Ct. 123, 266 U.S. 624. 69 L.Bd. 474. 
Conn.—Lynch v. Central Vermont 
Ry.. 185 A. 669, 121 Conn. 461— 
Moran v. New York, N. H. & H. R. 
Co., 146 A. 667. 109 Conn. 94—Sul¬ 
livan V. New York, N. H. & H. R. 
Co.. 134 A. 796, 106 Conn. 122, 
certiorari denied New York, N. H. 
& H. R. Co. V. Sullivan. 47 S.Ct. 
457. 273 U.S. 754. 71 L.Ed. 875— 
Wallace v. New York, N. H. & H. 

R. Co., 121 A. 878. 98 Conn. 404. 
Ga.—Hardy v. Atlanta & W. P. R. 

Co., 93 S.R 18, 20 Ga.App. 303. 
Idaho.—Hulse v. Pacific & I. N. Ry. 

Co.. 277 P. 426, 47 Idaho 661. 

Ill.—^Brink v. Industrial Commission. 
16 N.E.2d 491, 368 Ill. 607—Balti¬ 
more & O. C. T. R. Co. V. Indus¬ 
trial Commission, 8 N.E.2d 642, 866 
Ill. 223—Day v. Chicago & N. W. 
Ry. Co., 188 N.B. 640, 364 Ill. 469, 
affirming 269 Ill.App. 435—^Kiefer 
V. Elgin, J. & B. Ry. Co., 184 N.B. 
870, 351 Ill. 634—Illinois Cent. R. 
Co. V. Industrial Commission, 182 
N.E. 626, 349 Ill. 461, certiorari de¬ 
nied Industrial Commission of Illi¬ 
nois V. Illinois Cent. R. Co.. 63 S. 
Ct. 397. 288 U.S. 606. 77 L.Bd. 981 
—Missouri Pac. R. Co. v. Indus¬ 
trial Commission, 180 N.B. 912, 348 
Ill. 355—Gidley v. Chicago Short 
Line Ry. Co., 178 N.E. 399, 346 Ill. 
122, certiorari denied 62 S.Ct. 411. 
285 U.S. 654, 76 L.Bd. 943—Cleve¬ 
land. C. C. & St. L. Ry. Co. v. In¬ 
dustrial Commission, 128 N.E. 616, 
294 Ill. 874—Grand Trunk Western 
Ry. Co. v. Industrial Commission. 
126 N.B. 748. 291 Ill. 167—Chicago 
& A. R. Co. V. Industrial Commis¬ 
sion, 126 N.B. 378, 290 Ill. 699— 
Kusturin v. Chicago & A. R. Co., 
122 N.E. 612, 287 Ill. 806, affirming 
209 Ill.App. 66—Lavigne v. Chi¬ 
cago, M., St. P. A P. R. Co., 4 N. 
B.2d 785, 287 Ill.App. 263, 268, cer¬ 
tiorari denied 58 S.Ct. 32. 302 U.S. 
688—^Wetterer v. Atchison, T. & S. 
F. Ry. Co., 277 Ill.App. 276. certio¬ 
rari denied Atchison, T. A S. P. Ry. 
Co. V. Wetterer, 66 S.Ct. 835, 296 U. 

S. 764. 79 L.Ed. 1698—Bartosik v. 
Chicago River A Indiana R. Co., 
266 Ill.App. 28, certiorari denied 63 
S.Ct. 401. 288 U.S. 609, 77 L.Ed. 983 
—Bolle v. Chicago A N. W. Ry. 
Co., 246 Ill.App. 31 — Foreman 
Trust & Savings Bank v. Grand 
Trunk Western Ry. Co., 242 III 
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tests which have been applied consider the question gaged at the time of injury was being done inde- 
whether the work in which the employee was en- pendently of the interstate commerce in which the 


App. 428, certiorari denied 49 S.Ct. 
252, 279 U.S. 839, 73 L.Kd. 986— 
Sells V. CJrand Trunk Western Ry 
Co., 206 Ill.App. 45—Jeneary v. 
Chicago & Interurban Traction Co., 
226 Ill.App. 122, affirmed 138 N.T5. 
203, 30C 111. 392—^White v. Jackson, 
221 Ill.App. 129, certio'rari denied 
Jackson v. White, 42 S.Ct. 185, 257 

U. S. 659, 66 L.Ed. 421—Dunlavy v. 
Chicago, B. & Q. R. Co., 200 Ill. 
App. 76. 

Ind.—Cleveland, C. C. & St. L. Ry. 
Co. V. Ropp, 129 N.E. 476, 190 Ind. 
116—Louisville, N. A. & C. R. Co. 

V. Emily, App., 12 N.E.2d 1002— 
Central Indiana Ry. Co. v. Mitch¬ 
ell, 199 N.E. 439, 102 Ind.App. 121 
—^Kooken v. Chicago, I. & L. R. 
Co., 196 N.E. 634, 100 Ind.App. 669 
—Ross V. Gordon, 162 N.E. 296, 89 
Ind.App. 63—Baltimore & O. R. Co. 
V. Faust, 160 N.E. 239, 85 Ind.App. 
435, denying rehearing 148 N.E. 
433, 86 Ind.App. 433—Chicago, M. 
& St. P. Ry. Co. v. Chinn, 137 N.E. 
385, 86 Ind.App. 646, certiorari de¬ 
nied 44 S.Ct. 137, 218 U.S. 716, 68 
L.Ed. 621. 

Iowa.—Johnston v. Chicago & N. W. 
Ry. Co.. 225 N.W. 367, 208 Iowa 202 
—Mulstay V. Dcs Moines Union 
Ry. Co., 192 N.W. 439. 195 Iowa 
613—Slatlnka v. U. S. P.y. Admin¬ 
istration, 188 N.W. 20, 194 Towa 
169, 24 A.L.R. 608, certiorari denied 

U. S. Ry. Administration v. Sla- 
tinka, 43 S.Ct. 247, 260 U.S. 747, 
67 L.Ed. 494—^Wright v. Interur¬ 
ban Ry. Co., 179 N.W. 877, 189 
Iowa 1315, certiorari denied 
Wright V. Interurban R. Co., 41 S. 
Ct. 375, 255 U.S. 670, 65 L.Ed. 791 
—Reed v. Dickinson, 139 N.W. 673, 
184 Iowa 1363—Narey v. Minneap¬ 
olis & St. L. R. Co.. 169 N.W. 230, 
177 Iowa 606. 

Kan.—Begley v. Missouri l^ac. R. Co., 
280 P. 902, 128 Kan. 790, certiorari 
denied Missouri Pac. R. Co. v. Beg¬ 
ley, 60 S.Ct. 162, 280 U.S. 613, 74 L. 
Ed. 666—Flanigan v. Hines, 193 P. 
1077, 108 Kan. 133—Benson v. 

Bush. 178 P. 747. 104 Kan. 198. 

Ky.—Chesapeake & O. Ry. Co. v. 
Rucker. 64 S.W.2d 642, 246 Ky. 161 
—Louisville & N. R. Co. v. Jolly's 
Adm'x, 23 S.W.2d 664, 232 Ky. 702, 
certiorari denied Louisville & N. 

R. Co. V. Jolly, 51 S.Ct. 26. 2S2 U. 

S. 847, 75 L.Ed. 761—Coons v. Lou¬ 
isville & N. R. Co., 215 S.W. 946, 
186 Ky. 741—Probus v. Illinois 
Cent. R. Co.. 203 S.W. 862, 181 Ky. 
7—Cincinnati, N. O. & T. P. Ry. 
Co. V. Hansford, 190 S.W. 690, 173 
Ky. 126. 

La.—Francis v. Louisiana & A. Ry. 
Co., 176 So. 638, 187 La. 976, re¬ 
versing. App., 171 So. 147, certio¬ 
rari denied Louisiana & A. R. Co. 

V. Francis. 68 S.Ct. 264. 802 U.S. 


746, rehearing denied 68 S.Ct. 362, 
302 U.S. 779—Fluit4 v. New Or¬ 
leans, T. & M. Ry. Co., 174 So. 163. 
187 La. 87, annulling. App.. 169 So. 
803, certiorari denied Baldwin v. 
Fluitt, 58 S.Ct. 24. 302 U.S. 704— 
Higginbotham v. Publu* Belt R. 
Commission, App., 181 So. 221, de¬ 
nying rehearing 181 So. 65. 

Me.—Hatch v. Portland Terminal 
Co.. 131 A. 5, 125 Me. 96—Foley v. 
Hines. Ill A. 716, 119 Me. 425. cer¬ 
tiorari denied Payne v. Foley, 41 
S.Ct. 450, 256 U.S. 690, 65 L.Ed. 
1173. 

Md.—Rexroad v. Western Maryland 
Ry. Co., 160 A. 730, 162 Md. 666— 
Boyer v. Pennsylvania R. Co., 159 
A. 909, 162 Md. 328. 

Mass.—Saunders v. Boston & M. R. 

R. , 191 N.E. 381, 287 Mass. 66— 
Lynch v. Boston & M. R. R., 116 N. 
E. 401, 227 Mass. 123, L.R.A.191SD 
419. 

Mich.—Rogers v. Canadian Nat. Ry. 
Co.. 224 N.W. 429. 246 Mich. 399, 
certiorari denied 50 S (''t. 15, 280 U. 

S. 654. 74 L.Ed. 610—Nelson v. 
Irotiwood & B. Hy. & Light Co., 
170 N.W. 45, 204 Mich. 347. 

Minn.—Phillips v. ('‘hicago & N. Ry. 
Co., 225 N.W. 106. 177 Minn. 233, 
certiorari denied 50 S.Ct. 36, 280 
U S. 687. 74 L.Ed. 636^JTolz v. 
Chicago. M.. St. P. & P. R. Co., 
224 N.W. 211, 176 Minn. 575—Healy 
V. Chicago, M. & St. P. Hy. Co., 
205 N.W. 260, 164 Minn. 353. 
Miss.—Gulf. M. & N. K. Co. v. Wal¬ 
ters, 134 So. 831, 161 Miss. 313— 
Missi.ssippi Cent. R. Co. v. Knight, 

103 So. 377, 138 Mis.s. 621, certio¬ 
rari denied 46 S.Ct. 20, 269 U.S. 
659, 70 L.Ed. 411—Hines v. Green, 
87 So. 649, 125 Miss. 476, certiorari 
granted Davis v. Green, 42 S.Ct. 
51, 257 U.S. 627, 66 L Ed. 404 and 
reversed on other grounds 43 S.Ct. 
123, 260 U.S. 349, 67 L.Ed. 299. 

Mo.—Siegel V. Missouri-Kansa.s-Tex- 
as R. Co., 119 S.W.2d 376—Harris 
V. Missouri Pac. R. Co., 114 S.W.2d 
988—Clevinger v. St. Louis-San 
Francisco Ky. Co., 109 S.W.2d 369, 
341 Mo. 797, certiorari denied 58 S. 
Ct. 366, 302 U.S. 760—Toussaint v. 
Cleveland, C.. C. & St. L. Ry. Co., 

104 S,W.2d 263, 340 Mo. 578—Rog¬ 
ers V. Mobile & O. R. Co., 85 S.W. 
2d 581, 337 Mo. 140, certiorari de¬ 
nied Mobile & O. R. Co. v. Rogers, 
56 S.Ct. 178. 296 U.S. 642, 80 L.Ed. 
456 — Stogsdill v. St. Louis-San 
Francisco Ry. Co., 86 S.W.2d 447, 
337 Mo. 126—Harlan v. Wabash 
Ry. Co.. 73 S.W.2d 749, 336 Mo. 414 
—Aldridge v. Wabash Ry. Co., 73 
S.W.2d 401. 335 Mo. 588—Howard 
V. Mobile & O. R. Co., 73 S.W.2d 
272, 335 Mo. 295—Benson v. Mis¬ 
souri Pac. R. Co., 69 S.W.2d 656, 
334 Mo. 851, certiorari denied Mis- 
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souri Pac. R. Co. v. Benson, 54 S. 
Ct. 774, 292 U.S. 641, 78 L.Ed. 851 
—Cox V. Missouri Pac. R. Co., 61 S. 

W.2d 962, 332 Mo. 991—Allen v. St. 
Louis-San Francisco Ry. Co., 63 S. 
W.2d 884, 331 Mo. 461—Oglesby v. 
St. Louis-San Francisco Ry. Co., 1 
S.W.2d 172, 318 Mo. 79, certiorari 
denied St. Louis-San Francisco R. 
Co. V. Oglesby, 48 S.Ct. 434, 277 U. 
S. 587, 72 L.Ed. 1001—Shaw v. 
Kansas City Terminal Ry. Co., 201 
S.W. 927, 198 Mo. 562—Hamar- 

strom V. Missouri-Kansas-Texas R. 
Co., App., 116 S.W.2d 280—Morri¬ 
son V. Terminal R. R. Ass'n, App., 
67 S.W.2d 775—Owens v. St. Louis- 
San Francisco Ry. Co., 46 S.W.2d 
930, 226 Mo.App. 226—Maher v. St. 
Louis & S. F. Ry. Co., 234 S.AV. 
1034, 208 Mo.App. 304—Manes v. 
St. Louis-San Francisco R. Co., 220 
S.W. 14, 205 Mo.App. 300. 

Neb.—McDermott v. Chicago & N. W. 
Ry. Co., 248 N.W. 69, 124 Nob. 727 
■—Hensley v. Chicago, St. P., M. & 
O. Ry. Co., 226 N.W. 421. 118 Neb. 
690—James v. Chicago & N. W. 
Ry. Co.. 211 N.W. 1003, 115 Neb. 
164—Kiblcr V. Davis, 192 N.W. 732, 
109 Neb. 837—Eskelsim v. Union 
Pac. R. Co., 168 N.W. 366, 102 Neb. 
423, denying rehearing 167 N.W. 
4 08, 102 Neb. 423. 

N.Il.—Fears v. Boston & M. R. R., 
166 A. 283, 86 N.H. 206. 

N.J.—Rossi V. Pennsylvania R. Co.. 
187 A. 144, 117 N.J.Law 148, af¬ 
firming 178 A. 77, 115 N.J.Law 1— 
Furferi v. JVnnsylvanin R. Co., 181 
A. 898, 116 N.J.Law 70, reversing 
180 A. 405, 13 N.J.Misc. 574. re¬ 
versed on other grounds 189 A. 
126, 117 N.J.Law 508—Price v. 

Central R. of New Jersey, 123 A. 
756, 99 N.J.Law 425—Martin v. 

Central R. Co. of New Jersey, 178 
A. 82, 115 N.J.Law 11, reversed 
on other grounds 182 A. 897, 116 N. 
J.Law 162. 

N.Y.—Borelli v. International Ry. 
Co., 147 N.E. 356, 240 N.Y. 54. re¬ 
versing 203 N.Y.S. 704, 208 App. 
Div. 514, certiorari denied 46 S.Ct. 
19, 269 U.S. 557, 70 L.Ed. 410— 
Buynofsky v. Lehigh Valley R. Co., 
126 N.E. 714, 228 N.Y. 249, revers¬ 
ing 169 N.Y.S. 1086, 183 App.Div. 
901 — MacLemale v. New York 
Cent R. Co.. 300 N.Y.S. 68. 262 
App.Div. 379 — Klochyn v. New 
York Cent. R. Co., 218 N.Y.S. 207, 
218 App.Div. 295—Salvo v. New 
York Cent. R. Co., 216 N.Y.S. 645, 
216 App.Div. 592—Scelfo v. Buffalo. 
R. & P. Ry. Co., 207 N.Y.S. 466, 211 
App.Div. 243—Stone v. New York 
Cent. U. Co., 207 N.Y.S. 353, 211 
App.Div. 638 — Conklin v. New 
York Cent. R. Co., 202 N.Y.S. 76, 
206 App.Div. 624, affirmed 144 N.E. 
895, 238 N.Y. 570, certiorari denied 
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carrier was engajfcd, or whether it was so closely 
connected therewith as to be a part of it,*® or con¬ 
sider the effect of the employee's injury on the 
course and current of interstate commerce and 
whether his relation to traffic was so close and di¬ 
rect that his injury tended to stop or delay the 


movement of a train engaged in interstate com¬ 
merce.*'^ The doing of work which has for its im¬ 
mediate purjiose the furthering of the conduct of 
interstate commerce constitutes an employment in 
such commerce within the meaning of the Act.** 


4.5 S.Ct. 93. 2G6 U.S. 607. 69 L Ed. 
465—Malandrino v. Southern New 
York Power & Ry. Corporation. ISO 
N.Y.S. 735, 190 App.Dlv. 780— 

Ijindstrom v. New York Cent. R. 
Co., 174 N.Y.S. 224, 186 App.Div. 
429—Guida v. Pennsylvania R. Go.. 
171 N.Y.S. 285, 183 App.Div. 8S2. 
affirmed 121 N.E. 871, 224 N.Y. 712 
—Giovio V. New York Cent. R. Co.. 
162 N.Y.S. 1026. 176 App.Div. 230. 
N.C.—Capps V. Atlantic Coast Dine 
R. Co., 101 S.R. 216, 178 N.C. 5.58. 
certiorari denied 40 S.Ct. 345. 252 

U. S. 580, 64 L.Ed. 726. 

Ohio.—Detroit & T. Shore Line R. 

Co. V. Scifirel. 153 N.E. 870. 

Okl.—St. Louis. I. M. & S. Ry. Co. 

V. True, 176 P. 758. 71 Okl. 264. 
certiorari denied 39 S.Ct. 386, 249 

U.S. 611, 63 L.Ed. 801. 

Pa.—Haney v. Baltimore & O. R. Co., 
188 A. 119, 324 Pa. 174—Smith v. 
l*hiladclphia & R. Ry. Co., 135 A. 
618. 288 Pa. 250—Phillips v. Bal¬ 
timore & O. R. Co., 135 A. 102. 287 
Pa. 390—McDonald v. Pittshurjjh & 
L. E. R. Co.. 3 23 A. 591, 279 Pa. 
26, certiorari denied Pitlaliurtth & 
L. E. R. Co. V. McDonald. 41 S.Ct. 
402. 264 U.S. 588, 68 L.Ed. 863— 
Sullivan v. Baltimore & O. R. C''o., 
116 A. 369. 272 l*a. 429, certiorari 
denied Baltimore & O. R. Co, v. 
Sullivan. 42 S.Ct. 272, 258 U.S. 
621. 66 L.Ed. 795—-Murray v. I’itts- 
hurfjh, C.. C. & St. li. R. Co.. 107 
A. 21, 263 Pa. 398—Mahon v. Lac¬ 
kawanna & W. V. R. Co.. 198 A. 
681, 131 Pa.Super. 44-* Mason v. 
Reading Co., 195 A. 754, 3 29 Pa. 
Super. 289—Elder v. Pennsylvania 
R. Co., 180 A. 183, 118 Pa.Super. 
137—Gasser v. Central R. Co. of 
New Jersey, 171 A. 97, 112 l^a.Su- 
per. 420, certiorari denied Central 
R. Co. of New Jersey v. Gasser, 
55 S.Ct. 76, 293 U.S. 665, 79 L.Ed. 
664—Appleton v. Lehigh Valley R. 
Co., 28 ra.Dist. 607. 

Tenn.—Vaught v. East Tennessee & 

W. N. C. Ry. Co., 255 S.W. 695, 14 8 
Term. 379, 29 A.L U. 1202—Cincin¬ 
nati, N. O. & T. P. Ry. Co. v. Mor¬ 
gan, 201 S.W. 128, 139 Tenn. 27— 
Tennessee Cent. Ry. v. Scarbrough, 
9 Tenn.App. 295 — Clements v. 
Nashville C. & St. L. Ry., 1 Tenn. 
App. 47. 

Tex.—Texas & P. Ry. Co. v. Ivelly, 
Com.App., 61 S.W.2d 299, reviTsing, 
Clv.App., 35 S.W.2d 749, certiorari 
denied Kelly v. Texas & P. R Co.. 
63 S.Ct. 90, 287 U.S. 644, 77 L.Ed. 
557—Missouri Pac. Ry. Co. v. Bald¬ 
win, Com.App., 278 S.W. 834. af¬ 


firming, Civ.App., 261 S.W. 418, and 
c'crliorari denied 46 S.Ct. 336, 270 

U. S. 645, 70 L.Ed. 777—Texas & P 
Ry. Co. V. Riimpy. Clv.App., 71 S. 
W.2d 387, error dismissed—Hud¬ 
gins v. Kansas City, M. & O. It. 
Co.. Civ.App., 2 S.W.2d 958, erior 
refusi'd—Payne v. Wynne, Civ. 
App., 233 S.W. 609, affirmed Wynne 

V. 1‘a.vno, Com.App., 244 S.W. 993. 
Utah.—Steward v. Industrial Com¬ 
mission of Utah, 15 P.2d 334, 80 
Utah 394—Southern Pac. Co. v. In¬ 
dustrial Commission of Utah, 26 i 
P. 965, 71 Utah 248, certiorari de¬ 
nied 49 S.Ct. 11. 278 U.S. 60.5, 73 
L Ed. 533—Denver & R. G. W. R. 
Co. V. Industrial Commission of 
Utah, 206 P. 1103, 60 ITtah 95— 
P<‘rez V. Union l*ac. R. Co., 173 P. 
236, 62 Utah 286. 

Wash.—Van Dusen v. Department of 
I^alior and Industries, 290 P. 803, 

158 Wash. 414. 

Wis.—Chieago, M., St. P. * P R. (''o. 

V. Industrial Commission. 258 N. 

W. 008. 217 AVis. 272—Gieal North¬ 
ern Ry. Co. V. King, 161 N.W. 37D 
165 Wis. 159. 

12 C.J. p 4 4 note 15. 

Three essential factors to be con¬ 
sidered are time, ]ilaee, and intent, 
that i.s to say. Was the act which 
the employe was performing in point 
of lime, place, and intent so direct¬ 
ly connected writh iiiter.^.late com¬ 
merce as to constitute an integral 
part of interstate transport at ion? 
Ariz. — Arizona Eastern R. Co. v. 
Head. 222 P. 1041, 26 Ariz. 137, mo¬ 
tion denied 224 P. 1057, 26 Ariz. 
259. 

Wash,— Morrison v. Chicago, M. fr 
St. P. Ry. Co., 175 P. 32.5, 103 

Wash. 650, c^Ttiorari denied 39 S. 
Ct. 386, 249 U.S. 611, 63 L.Ed. 801. 
Znstmxnentallty of transportation 
In determining whether or not em¬ 
ployee w'as engaged in interstate 
commerce at the time of accident, 
the test is: In what was defendant 
company’s instrumcnlalily of trans¬ 
portation engaged at the time the 
employee received his Injury?— 

Koons V. Philadelphia & R. Ry. Co., 
114 A. 262, 271 Pa. 468. 

8C. U.S.—Kinzell v. Chicago, M. & 

St. P. Ry. Co., 39 S.Ct. 412, 250 U. 
S. 130, 63 L.Ed. 893. reversing 171 
P. 1136, 31 Idaho 365—Rice v. Bal¬ 
timore & O. R. Co., (r.C.A.OhIo, 42 
F.2d 387. 

Md.—Boyer v. Pennsylvania R. Co., 

159 A. 909. 162 Md. 320. 

Mo.—Christy v. Wabash R. Co., 191 
S.W. 241, 195 Mo.App. 232, error 
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dismissed Pryor v. Christy, 38 S. 
Ct. 424, 246 U.S. 656, 62 L.Ed. 924. 
N.Y.—Vollmers v. New York Cent. R. 
Co., 167 N.Y.S. 426, 180 App.Div. 
60, reversed on other grounds 119 
N.E. 1084, 223 N.Y. 571. 

Ohio.—-Randall v. Cincinnati N. R. 

Co.. 22 Ohio N.P.,N.S., 417. 

12 C.J. p 44 note 14. 

“One of the tests as to whether 
or not an employee at the time of 
his injury was engaged in interstate 
commerce is stated in Pedersen v. 
Delaware, L. & W. R. R. Co.. Pa., 
33 S.(H. 648, 229 U S. 146, 57 L.Ed. 
1125, Ann.Cas.l914C 153, as follows: 
'Was its performance a matter of in¬ 
difference so far as that commerce 
was concerned, or was it in the na¬ 
ture of a duty resting upon the car¬ 
rier?’ ’’—Nichols V. SI. I.iouis & S. P. 
R. Co.. 151 So. 347, 348, 227 Ala. 592, 
90 A.L.H. 812. 

“If the act the servant was per¬ 
forming at the time of the accident 
was Incident to interstate work, or if 
it was incident to a whole day’s work 
which was partly interstate and 
partly intra-state, he is within the 
provisions of the act."—Callahan v. 
Boston & M. R. R.. 106 A. 37, 38, 79 
N.ll. 173. 

Substantial part of ooxnmerce 

Employee is not engaged in inter¬ 
state commerce, unless work consll- 
tiiles real and suh.stantial part of 
interstate commerce in which carrier 
is engaged.--Missouri Pac. It. Co. v. 
Industrial Commission, 180 N.E. 912, 
348 HI. 355—Grand Trunk Western 
Ry. Co. V. Industrial Commission, 
126 N.E. 748, 291 111. 167—Chicago & 
A. H. (^o. V. Industrial (’’ommission, 
125 N.E. 378, 290 III. 599—J)ickinHon 
V. Industrial Board of Illinois, 117 
NE. 438. 280 111. 342. 

Work on instrument of commeros 
In determining whether employee 
of carrier was engaged in interstate 
or intra-state commerce, test Is 
whether employee was working on 
some instrumentality us<'d by car¬ 
rier in its interstate bu.siness.—Ag- 
resta V. New York, O. & W. Ry. Co., 
186 A. 817, 14 N.J.Misc. 723. 

87. N.Y.—Daley v. Boston & M. R. 
R.. 166 N.A'.S. 840. 103 Misc. 646, 
affirmed 170 N.Y.S. 1075, 184 App. 
Div. 916. 

Wash.—Morrison v. Chicago, M. & 
St. P. Ity. ro., 176 P. 325, 103 
Wash. 650, certiorari denied 89 S. 
Ct. 386. 249 U.S. 611, 63 L.Ed. 801 
12 C.J. p 44 note 16. 

88. U.S.— Kinzell v. Chicago, M. & 
St. P. Ry. Co., 39 S.Ct. 412, 260 U. 
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The line of distinction between employment in 
interstate and in intra-state commerce is not always 
easy of demarcation, and it is impossible to harmo¬ 
nize all the cases.*® Every case must be determined 
on the particular state of facts under considera¬ 
tion,*® including the facts of the employment, 
the acts which the employee is performing,®* and 
the surrounding conditions.®* The difficulty of the 
question exists apart from a state compensation act 
and is not enhanced by its provisions.®^ In gener¬ 
al, the same tests are applied in cases arising under 
state workmen’s compensation acts as in other cas¬ 


es.®* Whether it would be more profitable to the 
employer or the employee to have the case deter¬ 
mined under the state compensation act or the Fed¬ 
eral Employers' Liability Act is not to be considered 
in determining which statute governs the injury.®* 

Work having little or no connection with inter¬ 
state commerce. While it is not necessary that, to 
be engaged in interstate commerce, the employee be 
engaged directly in the work of moving trains,®^ 
he is not engaged in interstate commerce if his 
work bears no connection whatever to inter¬ 
state commerce,®* or only a remote connec- 


8. ISO, 63 L..Ed. 89S. reversing 171 1 
P. 1136, 31 Idaho 366. 

Idaho.—Hulse v. Pacific & I. N. Ry. 

Co., 277 P. 426, 47 Idaho 661. 
Ky.--L.oulsville & N. R. Co. v. .Tolly's 
Adm'x, 23 S.W.2d 664, 232 Ky. 702. 
certiorari denied Louisville & N. R. 
Co. V. Jolly. 61 S.Ct 26. 282 U.S. 
847, 76 L.Ed. 761. 

Miss.—Pitman v. Yazoo & M. V. R. 

Co.. 168 So. 647, 171 Miss. 799. 

Mo.—Shaw V. Kansas City Terminal 
Ry. Co.. 201 S.W. 927. 198 Mo. 652. 
Wash.—Van Dusen v. Department of 
Labor and Industries, 290 P. 803, 
168 Wash. 414—Morrison v. Chi¬ 
cago. M. & St. P. Ry. Co., 176 P. 
326, 103 Wash. 660, certiorari de¬ 
nied 39 S.Ct. 886, 249 U.S. 611. 63 
L.Ed. 801. 

Work ooatribvtiiig to safety and 

integrity of interstate railroad, is 
part of such road’s Interstate com¬ 
merce.—Plass V. Central New Eng¬ 
land Ry. Co., 117 N.E. 952. 221 N.T. 
472, reversing 166 N.Y.S. 864, 169 
App.Dlv. 826. 

89. Iowa.—Slatlnka v. U. S. Ry. Ad¬ 
ministration, 188 N.W. 20, 194 Iowa 
169, 24 A.L.R. 608. certiorari de¬ 
nied U. S. Ry. Administration v. 
Slatlnka, 43 S.Ct. 247, 260 U.S. 
747, 67 L.Ed. 494. 

90. U.S.—Youngstown & O. R. Co. 
V. Halverstodt, C.CA..Ohio, 12 F.2d 
996. 

Conn.—Moran v. New York, N. H. & 
H. R. Co., 146 A. 667, 109 Conn. 
94. 

111.—Spencer v. Chicago & N. W. Ry. 
Co.. 168 N.E. 686, 336 Ill. 660, re¬ 
versing 249 Ill.App. 463, and cer¬ 
tiorari denied 60 S.Ct. 249, 281 U. 
S. 736, 74 L.Ed. 1161. 

Iowa.—Slatlnka v. U. S. Ry. Admin¬ 
istration, 188 N.W. 20, 194 Iowa 
169, 24 A.L.R. 608, certiorari de¬ 
nied U. S. Ry. Administration v. 
Slatlnka, 43 S.Ct. 247, 260 U.S. 747, 
67 L.Ed. 494. 

Ky.—Louisville & N. R. Co. v. Car¬ 
ter, 10 S.W.2d 1064, 226 Ky. 661. 
Mich.—Rogers v. Canadian Nat. Ry. 
Co., 224 N.W. 429, 246 Mich. 399. 
certiorari denied 60 S.Ct. 16. 280 U. 
. S. 554, 74 L.Ed. 610. 

Mo.—Montgomery v. Terminal R. 


Ass'n of St. Louis, 73 S.W.2d 286, 
836 Mo. 348, certiorari denied 56 S. 
Ct. 118, 293 U.S. 602, 79 L.Ed. 694 
—Stottle V. Chicago, R. I. & P. 
Ry. Co.. 18 S.W.2d 433. 321 Mo. 
1190, certiorari denied Chicago, R. 
I. & P. Ry. Co. v. Stottle, 60 S.Ct. 
38. 280 U.S. 589, 74 L.Ed. 638— 
Hamarstrom v. Missouri-Kansas- 
Texas R. Co.. App., 116 S.W.2d 280. 
Neb.—Kibler v. Davis. 192 N.W. 732. 
109 Neb. 837. 

N.Y.—Ijibertuccl v. New York Cent. 
R. Co., 169 N.E. 132, 252 N.Y. 182, 
affirming 234 N.Y.S. 832, 226 App. 
Dlv. 829. 

Pa.—Mason v. Reading Co., 195 A. 
754. 129 Pa.Super. 289. 

91. N.Y.—Otterstedt v. Lehigh & H. 
R. Ry. Co.. 137 N.E. 26, 234 N.Y. 
203. 

71 C.J. p 823 note 49. 

*Wew construotlon work*’ 

“The finding that the deceased 
'would have been engaged in new 
construction work' is indecisive of 
the present question of the charac¬ 
ter of the work in which deceased 
was engaged. What would be des¬ 
ignated in general terms new con¬ 
struction work may or may not be 
of such a character as to make those 
engaged upon it employees in inter¬ 
state commerce."—Otterstedt v. Le¬ 
high & 11. R. Ry. Co.. 137 N.E. 26, 
234 N.Y. 203, 206. 

92. N.Y.—Otterstedt v. Lehigh & H. 
R. Ry. Co., supra. 

93. N.Y.—Otterstedt v. Lehigh & H. 
R. Ry. Co., supra. 

94. Mass.—^Armburg v. Boston & M. 
R. R.. 177 N.E. 665, 276 Mass. 418, 
80 A.L.R. 1408, certiorari granted 
62 S.Ct. 44, 284 U.S. 609, 76 L.Ed. 
521, and affirmed 52 S.Ct. 336, 285 
U.S. 334. 76 L.Ed. 729. 

95. Me.—^Westman's Case, 106 A. 
632, 118 Me. 133. 

Mass.—^Morrison v. Commercial Tow¬ 
boat Co.. 116 N.E. 499, 227 Mass. 
237. 

71 C.J. p 323 note 68. 

96. Utah.—Utah Rapid Transit Co. 
v. Industrial Commission of Utah, 
204 P. 87. 69 Utah 232. 
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97. Ill. -i- Dickinson v. Industrial 
Board of Illinois, 117 N.E. 438, 280 
Ill. 842—Sheehan v. Wabash Ry. 
Co., 214 Ill.App. 347. 

Ky.—Ohio Valley Electric Ry. Co. v. 
Brumfield’s Adm’r, 203 S.W. 541. 
180 Ky. 743, error dismissed Ohio 
Valley Electric R. Co. v. Hall, 39 
S.Ct. 491, 260 U.S. 649, 63 L.Ed. 
1188. 

Mo.—McNatt v. Wabash Ry. Co., 108 
S.W.2d 33, 341 Mo. 616—Sheehan 
V. Terminal R. Ass'n of St. Louis. 
81 S.W.2d 305, 336 Mo. 709. 

N.J.—Illonardo v. Erie R. Co., 135 A. 
77, 103 N.J.Law 4, affirmed 137 A. 
917, 103 N.J.Law 698. 

N.Y.—^Wise V. New York, O. & W 
Ry. Co., 246 N.Y.S. 291, 230 App 
Dlv. 609, affirmed 177 N.E. 177, 266 
N.T. 648. 

Term.—Cincinnati, N. O. & T. P. Ry. 
Co. V. Morgan, 201 S.W. 128, 139 
Tenn. 27—Mitchell v. Southern Ry. 
Co., 12 Tenn.App. 523. 

12 C.J. p 47 note 31. 

98. U.S.—Southern Pac. Co. v. Mid¬ 
dleton, C.C.A.Tex., 51 F.2d 833. 

Ill.—Dickinson v. Industrial Board 
of Illinois, 117 N.E. 438, 280 Ill 
342. 

Ky.—Illinois Cent. R. Co. v. Probus. 

218 S.W. 724, 187 Ky. 118. 

12 C.J. p 44 note 17. 

Inspecting antomobile road 

Employee of railroad injured when 
motor car was derailed while return¬ 
ing from inspection of proposed au¬ 
tomobile road was not engaged in 
interstate commerce.—Southern Pac. 
Co. V. Middleton, C.C.A.Tcx., 54 F.2d 
833. 

Xedloal oars 

Railroad furnishing injured em¬ 
ployee. medical attention and em¬ 
ployee in seeking and accepting 
treatment for injury were not en¬ 
gaged in interstate commerce. 

U.S.—Metzger v. Western Maryland 
Ry. Co., C.C.A.Md., 30 P.2d 60. 

S.C.—Crawford v. Davis, 134 S.E. 
247, 136 S.C. 96. 

Work on former Instrumentality 

(1) Where an interurban railroad 
company which did some interstate 
I business dismantled the substation. 
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tion.** The fact that an employee was killed or j injured by an interstate train will not of itself bring 


provldlngr a substitute, a servant em* 
ployed about the old Btatlon, who 
was injured by electric shock, was 
not engaged in interstate commerce 
or in work so closely related as to 
be practically a part of it although 
electric wires still entered, not being 
at the time of the accident an in¬ 
strumentality of Interstate com¬ 
merce.—Wright V. Interurban Ry. 
Co., 179 N.W. 877, 189 Iowa 1816, 
certiorari denied Wright v. Interur¬ 
ban R. Co., 41 S.Ct 876, 266 U.S. 
670, 65 L.Bd. 791. 

(2) A servant employed in demol¬ 
ishing an old trestle which was a 
part of an abandoned spur track and 
served no purpose and performed 
no function in connection with the 
operation of the railroad, and was 
not Intended for future use in its 
operation, was not engaged in inter¬ 
state commerce.—Gray v. Payne, 109 
S.E. 179, 27 Ga.App. 663. 

89. U.S.—Chicago & B. 1. R. Co. v. 
Industrial Commission of Illinois. 
Ill., 62 S.Ct. 151, 284 U.S. 296, 76 
L.Ed. 804, 77 A.L<.R. 1367--L.ouls- 
ville & N. R. Co. v. Brittain, C.C. 
A.Ala., 98 F.2d 169—De Santis v. 
New York. N. H. & H. R. Co., C.C. 
A.N.Y., 74 F.2d 261—Kozlmko v. 
Hines. C.C.A.N.J.. 268 F. 607. 

Cal.—Hines v. Industrial Accident 
Commission. 192 P. 850. 184 Cal. 1, 
14 A.L.H. 720. certiorari denied 
Payne v. Industrial Accident Com¬ 
mission. 41 S.Ct 218. 264 U.S. 655. 
65 L.Ed. 450. 

Conn.—Wallace v. New York, N. H. 
& H. R. Co., 121 A. 878, 99 Conn. 
404. 

Ind.—Chicago, M. & St. P. Ry. Co. v. 
Chinn, 137 N.E. 885, 86 Ind.Ai 
646, certiorari denied. 44 S.Ct. 137, 
263 U.S. 716, 68 L.Ed. 621. 

N.H.—Fears v. Boston & M. R. R., 
166 A. 283, 86 N.H. 206. 

Pa.—Mason v. Reading Co., 195 A. 

754, 129 Pa.Super. 289. 

Utah.—Conway v. Southern Pac. Co.. 
248 P. 116, 67 Utah 464, 49 A.L.R. 
1316. 

Vt.—Castonguay v. Grand Trunk Ry., 
100 A. 908. 91 Vt. 371. 

Wis.—Sullivan v. Chicago, etc., R. 

Co., 158 N.W. 321, 163 Wis. 583. 

12 C.J. p 44 note 18. 

Bmployees not within Act 

Under the particular circumstanc¬ 
es present in the cases cited, it has 
been held that the following were 
not engaged in Interstate commerce: 

(1) Assistant claim agent, return¬ 
ing to headquarters for further or¬ 
ders. — Gulf, M. & N. R. Co. V. Myer, 
110 So. 444, 146 Miss. 666, certiorari 
denied Gulf, M. & N. R. Co. v. My¬ 
ers. 47 S.Ct. 670, 278 U.S. 766, 71 L. 
Ed. 881. 

(2) Employee conveying workmen 


to and from work on a gasoline mo¬ 
torcar. 

111.—Illinois Cent. R. Co. v. Indus¬ 
trial Board, 119 N.E. 920, 284 111. 
267. 

Okl.—St. Louis, I. M. A 8. Ry. Co. 
V. True, 176 P. 768, 71 Okl. 264, 
certiorari denied 89 S.Ct. 886, 249 
U.S. 611, 63 L.Ed. 801. 

(3) Employee extinguishing fire. 

U. S.—Halderman v. Pennsylvania R. 
Co., C.C.A.N.Y., 68 P.2d 366. 

Mo.—Myers v. Chicago. B. & Q. R. 
Co., 246 S.W. 257, 296 Mo. 239, cer¬ 
tiorari denied Chicago. B. A Q. R. 
Co. V. Meyers. 43 S.Ct. 519, 261 U. 
S. 624, 67 L.Ed. 832. 

Wash.—Schosboek v. Chicago, M., St. 
P. A P. R. Co., 63 P.2d 477, 188 
Wash. 672, modified on other 
grounds 71 P.2d 548, 191 Wash. 
425. 

(4) Employee testing engine fire 
hose.—Onley v. Lehigh Valley R. Co., 
C.C.A.N.Y., 36 F.2d 706, certiorari de¬ 
nied 60 S.Ct 849, 281 U.S. 743, 74 L. 
Ed. 1156. 

(5) Janitor in machine shops or 
general office, breaking fuel. 

Ill.—Heed v. Industrial Commission, 
122 N.E. 801, 287 Ill. 505. 

Wis.—Great Northern Ry. Co. v. 
King. 161 N.W. 371, 166 Wis. 159. 

(6) Section hand, cutting weeds 
and collecting dObris along right of 
way. 

Ind.—Central Indiana Ry. Co. v. 
Mitchell, 199 N.E. 439. 102 Ind.App. 
121 . 

Mo. — Clevinger v. St. Louis-San 
Francisco Ry. Co., 109 S.W.2d 369, 
841 Mo. 797, certiorari denied 68 S. 
Ct. 866, 302 U.S. 760, 82 L.Ed. 588. 

(7) Section hand towing motorcar 
to place for private future use of 
other section men.—Hulse v. Pacific 
A 1. N. Ry. Co., 277 P. 426, 47 Idaho 
561. 

(8) Section hand, who left the sec¬ 
tion under the direction of the fore¬ 
man to get supplies. — Adams v. 
Hines. 196 P. 19, 114 Wash. 672. 

(9) Messenger taking to station 
coal report for transmission to su¬ 
perintendent of railroad in another 
state.—Hines v. Baechtcl, 113 A. 126. 
137 Md. 613. certiorari denied Davis 

V. Baechtcl. 41 S.Ct. 637. 256 U.S. 698. 
65 L.Ed. 1177, and error dismissed 43 
S.Ct. 91, 260 U.S. 699, 67 L.Ed. 470. 

(10) Employee waiting for street 
car to take report of car movements 
to freight office, notwithstanding 
that freight yard was in one state 
and office in another.—Hnmarstrom 
v. Mlssouri-Kansas-Texas R. Co., Mo. 
App., 116 S.W.2d 280. 

(11) Station agent attempting to 
start a fire in the depot stove. —Ben¬ 
son V. Bush. 178 P. 747, 104 Kan. 198. 
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(12) Station agent sweeping plat¬ 
form.—Gasser v. Central R. Co. of 
New Jersey, 171 A. 97, 112 Pa.Super. 
420. certiorari denied Central R. Co. 
of New Jersey v. Gasser. 66 S.Ct. 
75. 293 U.S. 666, 79 L.Ed. 664. 

(13) Station clerk, turning off sta¬ 
tion lights after his day’s work was 
done.—Sullivan v. New York, N. H. & 
H. R. Co.. 134 A. 796, 105 Conn. 122, 
certiorari denied New York. N. H. A 
H. R. Co. V. Sullivan, 47 S.Ct. 467, 
273 U.S. 764, 71 L.Ed. 876. 

Xastmmeiitalitlss remotely ooimeeted 

(1) Employee oiling electric motor 
furnishing power for hoisting coal 
into chute, to be taken therefrom and 
used by locomotives principally em¬ 
ployed in moving interstate freight, 
is not engaged in interstate com¬ 
merce. 

U.S.—Chicago A E. I. R. Co. v. In¬ 
dustrial Commission of Illinois, 52 
S.Ct. 151, 152. 284 U.S. 296. 76 L. 
Ed. 804, 77 A.L.R. 1367. overruling 
Erie R. Co. v. Collins, N.Y.. 40 S. 
Ct. 450, 253 U.S. 77. 64 L.Ed. 790. 
affirming, 269 F. 172. 170 C.C.A. 
240, which affirmed. D.C.. Collins v. 
Erie R. Co.. 246 F. 811, and certio¬ 
rari granted 89 S.Ct 490. 250 U.S. 
637, 63 L.Ed. 1183, and Erie R. Co. 
v. Szary, N.Y., 40 8.Ct 464, 263 U. 
S. 86. 64 L.Ed. 794, affirming 259 
F. 178, 170 C.C.A. 246. certiorari 
granted 39 S.Ct 490, 250 U.S. 636, 
63 L.Ed. 1183. 

Mo.—Stogsdill V. St. Louis-San Fran¬ 
cisco Ry. Co., 86 S.W.2d 447, 337 
Mo. 126. 

(2) *Tn the Collins Case, the em¬ 
ployee . . . was operating a gas¬ 

oline engine to pump water into a 
tank for the use of locomotives en¬ 
gaged in both interstate and intra¬ 
state commerce. In the Szary Case, 
the duty of the employee was to dry 
sand by the application of heat for 
the use of locomotives operating in 
both kinds of commerce. ... In 
each case this court held the 
employee was engaged in interstate 
commerce. . . . The only differ¬ 

ence between those cases and this 
one is that here the work of the 
employee related to coal, while in 
the Collins Case it related to wa¬ 
ter, and, in the Szary Case, to sand. 
Obviously the difference is not one 
of substance.”—Chicago & E. 1. H. 
Co. V. Industrial Commission of Illi¬ 
nois, Ill., 62 S.Ct. 161, 284 U.S. 296. 
76 L.Ed. 304, 77 A.L.R. 1367. 

(3) Employee, breaking down froz¬ 
en crust at top of contents of coal 
chute whence, under normal condi¬ 
tions, coal would drop by gravity 
into hopper and thence, on opening 
of hopper shutter, run automatically 
into interstate or intra-state engine 
tender, was not engaged in interstate 
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him within the Act.^ 

Service at precise time of injury. In accordance 
with the general rule discussed in the CJ.S. title 
Master and Servant § 175, also 39 C.J. p 268 note 
57, the employee cannot recover under the Federal 
Employers’ Liability Act unless, at the time of his 
injury, the relation of master and servant exists.^ 


Furthermore, to bring a case within the Act, so as 
to authorize a recovery, it is not sufficient that the 
general employment of the person injured be of an 
interstate character or that he be engaged in inter¬ 
state commerce at a time other than that of his in¬ 
jury, but he must be engaged in interstate commerce 
at the precise time of his injury.^ The mere ex- 


transportation.—^Fears v. Boston &, 

M. R. R.. 166 A. 283. 86 N.H. 206. I 

(4) Employee who had charge of 
an oil tank from which oil for en¬ 
gines and cabooses of both interstate 
and intra-state trains was supplied, 
but who did not distribute the oil, 
and who was opening a valve on an 
oil tank car to permit the oil to run 
into the tank when Injured, was not 
engaged in interstate commerce.— 
Lindway v. Pennsylvania Co.. 112 A. 
40, 268 Pa. 491. 

(5) An employee oiling or operat¬ 
ing an electric crane, which was used 
to repair locomotives and cars en¬ 
gaged In interstate commerce, and 
also to handle heavy material, 
whether or not used in interstate 
commerce, was not engaged in inter¬ 
state commerce. 

La.—^Fluitt V. New Orleans. T. & M. 
Ry. Co.. 174 So. 163, 187 Iol 87. 
annulling, App., 169 So. 803, certio¬ 
rari denied Baldwin v. Fluitt. 58 S. 
Ct 24. 802 U.S. 704. 

N. Y.—Tepper v. Now York, N. II. & 
H. R. Co., 144 N.B. 668, 238 N.Y. 
423, reversing 203 N.Y.S. 956, 20S 
App.Dlv. 780. 

(6) Prior to the overruling of the 
Collins and Scary cases, supra, hold¬ 
ings similar to theirs were made in 
other cases where the facts were 
closely analogous. 

17.8.—Roush V. Baltimore dc O. R. 

Co., D.C.Ohio, 243 P. 712. 

Ind.—Ross V. Gordon, 152 N.R 296, 
89 Ind.App. 68. 

Iowa.—Slatinka v. U. S. Ry. Admin¬ 
istration, 188 N.W. 20, 194 Iowa 
159, 24 A.L.R. 608, certiorari de¬ 
nied U. S. Ry. Administration v. 
Slatinka. 43 S.Ct 247. 260 U.S. 747. 
67 L.Ed. 494. 

Mich.—Buell v. Hines, 188 N.W. 422, 
218 Mich. 353. 

Neb.—Kibler v. Davis, 192 N.W. 732, 
109 Neb. 837. 

N.Y.—Kelly v. Brie R. Co., 177 N.Y. 

S. 278, 188 App.Dlv. 863. 

Tex.—Chicago, R. I. & C. Ry. Co. v. 

Bernnard. Civ.App.. 276 S.W. 506. 
Wls.—^Efaw v. Industrial Commis¬ 
sion of Wisconsin, 227 N.W. 249, 
200 Wis. 187. 

1 . Ga.—Hardy v. Atlanta & W. P. 
R. Co.. 93 S.E. 18, 20 aa.App. 303. 

8 . U.S.—Chesapeake & O. Ry. Co. v. 
Bryant, 60 S.Ct. 167, 280 U.S. 404, 
74 L.Ed. 513, amrmlng 147 8.E. 928. 
162 Ya. 263, certiorari granted 49 


S.Ct. 516, 279 U.S. 834. 78 L.Ed. 

988. 

Ky.—Chesapeake & O. Ry. Co. v. 
Harmon's Adm'r., 189 S.W. 1135, 
173 Ky. 1. Ann.Cas.l918B 41. re¬ 
hearing denied 192 S.W. 817, 174 
Ky. 860. 

N.Y.—Cott v. Erie R. Co., 179 N.Y.S. 
488. 189 App.Dlv. 671, affirmed 131 
N.E. 737. 231 N.Y. 67. certiorari 
denied Erie R. Co. v. Cott. 42 S. 
Ct. 48. 267 U.S. 636. 66 L.Ed. 409. 
and 42 S.Ct. 49. 267 U.S. 636, 66 L. 
Ed. 409. 

3. U.S.—Chicago & N. W. Ry. Co. v. 
Bolle, 62 S.Ct. 69, 284 U.S. 74, 76 
Ii.Ed. 173, reversing Bolle v. Chi¬ 
cago & N. W. Ry. Co.. 258 Ill.App. 
546, certiorari granted Chiengo & 
N. W. Ry. Co. V. Bolle, 51 S.Ct. 656. 
283 U.S. 818. 76 L.Ed. 14 34, rertio- 
rari denied 62 S.Ct. 6, 76 L.Ed. 1299 
—Chesapeake & O. Ry. Co. v. Bry¬ 
ant. 50 set. 167, 280 U.S. 404, 74 
L.Ed. 513. affirming 147 S.E. 928, 
152 Va. 263, certiorari grunted 49 
set. 515, 279 U.S. 831, 73 L Ed. 
983- Erie R. Co. v. Welsh, 87 S.Ct. 
IIG, 242 U.S. 303, 61 L.Ed. 319, af¬ 
firming 105 N.E. 189. 89 Ohio St. 81 
—^Kansas City Southern Jl>. Co. v. 
Quin, C.C.A.1^, 86 F.2d 485, certio¬ 
rari denied 57 S.Ct 116, 299 U.S. 
590, 81 L.Ed. 434—^Young v. New 
York, N. II. & H. R. Co.. C.C.A.N. 
Y., 79 P.2d 844- Tipton v. Atchi¬ 
son, T. & S. F. Ry. Co., C.C.A.Cal., 
78 F.2d 460, certiorari granted 56 

S. Ct 601. 297 U.S. 700, 80 L.Ed. 

989, affirmed 56 S.Ct 715. 298 U.S. 
141, 80 L.Ed. 1091. 104 A.I..R. 831— 
Middleton v. Southern Pac. Co, C. 
C.A.Tex., 61 F.2d 929. certiorari de¬ 
nied 53 S.Ct 658, 289 U.S. 736. 77 
L.Ed. 1484—Pope v. Uluh-Idaho 
Cent R. Co.. C.C.A.Utnh, 54 F.2d 
675—Hallstein v. Pennsylvania R. 
Co., C.C.A.Ohio. 30 F.2d 694—Mets- 
gcr V. Western Maryland Ry. Co.. 

C. C.A.Md., SO P.2d 50—Delaware, 
L. & W. R. Co. V. Scales, C.C.A.N. 

T. , 18 P.2d 73—Chunes v. Duluth. 
W. & F. Ry. Co., D.C.Minn., 292 
P. 16.3—Southern Ry. Co. v. Pilch- 
ford. Va.. 263 F. 736, 166 C.C.A. 
330—O’Dell v. Southern Ry. Co.. 

D. C.S.C.. 248 P. 343 — Pryor v. 
Bishop, Ill., 234 F. 9. 148 GCA. 
26. 

Ala.—Southern Ry. Co. v. Brown, 134 
So. 643. 223 Ala. 140—Southern Ry. 
Co. V. Varnell. 131 So. 808, 222 
I Ala. 237, certiorari denied 61 S.Ct 
I 561. 283 U.S. 852. 75 L.Ed. 1460— 
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Western Ry. of Alabama v. Mays, 
72 So. 641. 197 Ala. 367. 

Aric.—^Arisona Eastern R. Co. v. 
Head, 222 P. 1041, 26 Aril. 137. 
motion denied 224 P. 1057, 26 Aril. 
259. 

Cal.—McKinney v. Industrial Acci¬ 
dent Conimission. 30 P.2d 78, 137 
Cal.App. 206. 

Conn.—Moran v. New York, N. H. ft 
H. R. Co., 145 A. 667, 109 Conn. 
94—Sullivan v. New York, N. H. ft 
H. R. Co., 134 A. 795, 797, 106 
Conn. 122, certiorari denied New 
York, N. H. ft H. R. Co. v. Sulli¬ 
van. 47 S.Ct 457. 273 U.S. 754, 71 
L.Ed. 875, quoting Corpui Juris. 
Ga.—^Atlantic Coast Line R. Co. v. 
Tomlinson, 94 S.E. 909, 21 Ga.App. 
704. 

Idaho.—Hulse v. Pacific ft I. N. Ry. 

Co.. 277 P. 426. 47 Idaho 661. 

III.—Day V. Chicago ft N. W. Ry. Co., 
188 N.E. 540. 354 III. 469. affirming 
269 Ill.App. 43.5— Spencer v. Chica¬ 
go ft N. W. Ry. ('■o.. 168 N.E. 686, 
336 111. 560, reversing 219 llLApp. 
463, and certiorari denied 60 S.Ct. 
249, 281 U.S. 736. 74 L.Ed. 1151— 
Illinois CVnt. R. Co. v. Industrial 
Commission. 182 N.E. 626. 349 111. 
461, certiorari denied Industrial 
Commission of Illinois v. Illinois 
Cent R. Co., 53 S.Ct. 397, 288 U.S. 
606, 77 L.Ed. 981—Gldley v. Chi¬ 
cago Short Line Ry. Co., 178 N.E. 
399, 346 111. 122, certiorari denied 
62 S.Ct 411. 285 U.S. 664, 76 L. 
Ed. 943—^Wangerow v. Industrial 
Board. 121 N.E. 724. 286 Ill. 441— 
Illinois Cent. R. Co. v. Industrial 
Board. 119 N.E. 920, 284 111. 267— 
Lewis V. Cleveland. C. C. ft St. L. 
Ry. Co.. 240 Ill.App. 332—Mitchell 
v. Louisville ft N. R. Co., 194 Ill. 
App. 77. 

Ind.—Louisville, N. A. ft C. R. Co. 

V. Emily, App., 12 N.E.2d 1002. 
Iowa.—Johnston v. Chicago ft N. W. 
Ry. Co., 226 N.W. 367, 208 Iowa 
202 . 

Kan.— -Benson v. Bush, 178 P. 747, 
104 Kan. 198. 

l^a.—Dupuis V. Louisiana Ry. ft 
Nav. Co.. 99 So. 709, 166 JjSl. 953. 
error dismissed Louisiana Ry. ft 
Nav. Co. V. Dupuis. 45 S.Ct 512, 
268 U.S. 676. 69 L.Ed. 1162. 

Me.—Foley v. Uines, 111 A. 715, 119 
Me. 425. certiorari denied Payne v. 
Foley. 41 S.Ct 460, 856 U.S. 690, 
66 UEd. 1173. 

Md.—Buyer v. Pennsylvania R. Co., 
159 A. 909, 162 Md. 328. 
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pectation that the employee would presently be call¬ 
ed on to perform a task in interstate commerce is 
not sufficient to brings the case within the Act;^ 
and, on the other hand, an expectation that an em¬ 
ployee injured while engaged in interstate com¬ 
merce would presently be called on to perform a 


task in intra-state commerce is insufficient to take 
the case out of the statute.® Employment in inter¬ 
state transportation begins when the workman, on 
a carrier’s premises, makes a forward move to serve 
in that traffic or employment,® and ends only after 
he has completely disassociated himself therefrom.^ 


Miss.—Mississippi Cent. R. Co. v. 
Knight. 103 So. 377, 138 Miss. 621. 
certiorari denied 46 S.Ct. 20, 269 
U.S. 6r»9. 70 L..Ed. 411. 

I^lo.— Siegel V. Missouri-Kansas-Tex- 
as R. Co., 119 S.W.2d 376—Clevln- 
ger V. St. Louis-San Francisco Ry. 
Co., 109 S.W.2d 369, 341 Mo. 797. 
certiorari denied 68 S.Ct. 366, 302 

U. S. 760, 82 L.Ed. 588—McNatt v. 
Wabash Ry. Co., 108 S.W.2d 33. 841 
Mo. 516—McNatt v. 'Wabash Ry. 
Co.. 74 S.W.2d 625. 335 Mo. 999— 
Benson v. Missouri Pac. R. Co., 69 

S.W.2d 656, 334 Mo. 851, certiorari 
denied Missouri Pac. R. Co. v. Ben¬ 
son, 54 S.Ct. 774, 292 U.S. 641, 78 
L.Ed. 851—Milburn v. Chicago, M.. 
St. I*. & P. R. Co., 56 S.W.2d 80. 
331 Mo. 1171—Allen v. St. Louis- 
San Francisco Ry. Co., 53 S.W.2d 
8S4. 331 Mo. 461—Sailor v. Mis¬ 
souri Pac. R. Co., 18 S.W.2d 82, 322 
Mo. 396—Kepner v. Cleveland, C.. 
C. & St. L. Ry. Co.. 15 S.W.2d 825. 
322 Mo. 299, 65 A.L.R. 599, certio¬ 
rari denied Cleveland, C., C. & St. 
L. Ry. Co. V. Kepner, 60 S.Ct. 24, 
280 U.S. 664, 74 L.Ed. 618—Laugh- 
lin V. Missouri Pac. R. Co., 248 S. 
W. 949, 297 Mo. 345—Shaw v. Kan- 
.sas City Terminal Ry. Co., 201 S. 
W. 927, 198 Mo. 552—Hamarstrom 

V. Missouri-Kansas-Texas R. Co., 
App., 116 S.W.2d 280. 

Mont.—McBain v. Northern Pac. Ry. 

Co.. 160 P. 654, 52 Mont. 678. 

N.J.—Swank v. Pennsylvania R. Co., 
Ill A. 44, 94 N.J.Law 546, atfirm- 
ing 104 A. 26, certiorari denied 
Pennsylvania R. Co. v. Swank, 41 
S.Ct. 12, 254 U.S. 638, 65 L.Ed. 
451. 

N.Y.—Knowles v. New York, N. H. & 
H. R. Co., 119 N.E. 1023, 233 N.Y. 
613, reversing 164 N.Y.S. 1, 177 
App.Div. 262—Quirk v. Erie R. Co., 
196 N.Y.S. 680, 203 App.Div. 347, re¬ 
versed on other grounds 139 N.E. 
556, 235 N.Y. 406. 

N.C.—Barbee v. Davis, 121 S.E. 176, 
187 N.C. 78, certiorari denied Da¬ 
vis V. Barbee, 44 S.Ct. 401, 264 U. 
S. 588, 68 L.Ed. 863. 

Ohio.—Randall v. Cincinnati N. R. 

Co., 22 Ohio N.P.,N.S., 417. 

Okl.—Chicago R. I. & P. R. Co. v. 

Felder. 155 P. 529, 56 Okl. 220. 

Pa.—Knorr v. Central Railroad of 
New Jersey, 110 A. 797, 268 Pa. 
172, certiorari denied Central R. 
Co. of New Jersey v. Knorr, 41 S. 
Ct. 15, 254 U.S. 644, 66 L.Ed. 464— 
Mayers v. Union R. Co., 100 A. 
967, 256 Pa. 474, certiorari denied 
37 S.Ct. 482, 248 U.S. 666, 61 L.Ed. 


949—Mason v. Reading Co., 195 A. 
754, 129 Pa.Super. 289—Brown v. 
Lehigh Valley R. Co., 184 A. 290, 
121 Pa.Super. 380—Elder v. Penn- 
sylv.*inia R. Co.. 180 A. 183. 118 Pa. 
Super. 137—Reynolds v. Philadel¬ 
phia & Heading R. Co., 28 l^a.Dist. 
151, reversed on other grounds 109 
A. 660, 266 Pa. 400—Anania v. 
Philadelphia, B. & W. R. Co., 26 
Pa.Dist. 667. 

S.C.—Crawford v. Davis, 184 S.E 
247, 136 S.C. 95. 

Tenn.—Clements v. Nashville, C. & 
St. L. Ry., 1 Tenn.App. 47. 

Tex.—Texas & P. Ry. Co. v. Rampy. 
Civ.App., 71 S.W.2d 387, error dis¬ 
missed. 

Wis.—Efaw V. Industrial Commis¬ 
sion of Wisconsin, 227 N.W. 249, 
200 Wis. 137—^Karras v. Chicago & 
N. W. Ry. Co., 162 N.W. 922. 166 
Wis. 678, L.R.A.1917E 677. 

12 C.J. p 45 note 19. 

Gar on Interstate traok 

As respects liability of railroad for 
injuries to employee under Federal 
Employers’ Liability Act, the mere 
presence of an intra-state car on an 
interstate track does not make car a 
part of Interstate commerce.—Siegel 
V. Missouri-Kansas-Texas R. Co., 
Mo., 119 S,W.2d 376. 

4. U.S.—Erie R. Co. v. Welsh, 37 S. 

Ct. 116, 242 U.S. 303, 61 L.Ed. 319, 
affirming 105 N.E. 189, 89 Ohio St. 
81—Middleton v. Southern Pac. 
Co., 61 F.2d 929, certiorari denied 
63 S.Ct. 658, 289 U.S. 736, 77 L.Ed. 
1484—Pope V. Utah-Idaho Cent. R. 
Co., C.C.A.Utah, 64 F.2d 575—Onley 
V. Lehigh Valley R. Co., C.C.A.N. 

T., 36 F.2d 705, certiorari denied 
60 S.Ct. 349, 281 U.S. 743, 74 L.Ed. 
1166—Pryor v. Bishop, Ill., 234 F. 
9, 148 C.C.A. 25. 

Ala.—Birmingham Belt R. Co. v. El- 
lenburg. 104 So. 269, 213 Ala. 146, 
certiorari denied Ellenberg v. Bir¬ 
mingham Belt R. Co., 46 S.Ct. 25, 
269 U.S. 569, 76 L.Ed. 416. 

Cal.—McKinney v. Indu.strial Acci¬ 
dent Commission, 30 P.2d 78, 137 
Cal.App. 206. 

Ill.—Lowden v. Industrial Commis¬ 
sion, 12 N.E.2d 647, 367 Ill. 696— 
Baltimore & O. C. T. R. Co. v. In¬ 
dustrial Commission, 8 N.E.2d 642, 
366 Ill. 223—Spencer v. Chicago & 
N. W. Ry. Co., 168 N.E. 686, 336 
111. 660, reversing 249 Ill.App. 463. 
and certiorari denied 50 S.Ct. 249, 
281 U.S. 736, 74 L.Ed. 1161—Grand 
Trunk Western Ry. Co. v. Indus¬ 
trial Commission. 125 N.E. 748, 291 
111. 167—Chicago & A. R. Co. v. 
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Industrial Commission. 125 N.E. 
378. 290 Ill. 599—Lew’is v. Cleve- 
land, C. C. & St. L. Ry. Co., 240 
Ill.App. 332. 

Mo —Howard v. Mobile & O. R. Co., 
73 S.W.2d 272, 335 Mo. 295. 

N.Y.—Knowles v. New York, N. H. & 
H. n. Co., 164 N.Y.S. 1. 177 App. 
l>iv. 262, reversed on other 
grounds 119 N.E. 1023, 223 N.Y. 
513. 

N.C.—Barbee v. Davis, 121 S.E. 176. 
187 N.C. 78, certiorari denied Da¬ 
vis v. Barbee, 44 S.Ct. 401, 264 U. 
S. 588, 68 L.Ed. 863. 

Pa.—I’atterson v. I*ennsylvania R. 
Co.. 131 A. 484, 28 i Pa. 577, certio¬ 
rari denied I’ennsylvunia R. Co. v. 
Patterson, 46 S.Ct. 349, 270 U.S. 
649, 70 L.Ed. 780—Mason v. Read¬ 
ing Co., 195 A. 754, 129 Pa.Super. 
289—Mease v. Reading Co., 191 A. 
402, 126 Pa.Super. 436—Reese v. 
Pennsylvania H. Co., 180 A. 188, 
118 Pa.Super. 112. 

12 C.J. p 46 note 19. 

5. U.S.—Dennison v. Payne, C.C.A. 
N.Y., 293 F. 333. 

Mo.—Laughlin v. Missouri I»ac. R. 

Co., 248 S.W. 949, 297 Mo. 346. 

Pa.-—Patterson v. T’ennsylvania R. 
Co., 131 A. 484, 284 Pa. 577, certio¬ 
rari denied Pennsylvania R. Co. v. 
I'atterson, 46 S.Ct. 349, 270 U.S. 
649, 70 L.Ed. 780. 

6* U.S.—McKay v. Monongahela Ry. 

Co., C.(\A.Pa., 44 F.2d 150. 

Ky.—Louisville & N. It. Co. v. Jolly's 
Adm’x, 23 S.W.2d 564, 232 Ky. 702. 
certiorari denied Louisville & N. 

R. Co. V. Jolly. 51 S.Ct. 26, 282 U. 

S. 847, 76 L.Ed. 751. 

Pa.—Patterson v. Pennsylvania R. 
Co., 131 A. 484, 284 Pa. 677, cer¬ 
tiorari denied Pennsylvania R. Co. 
V. I’atterson, 48 S.Ct. 349, 270 U. 
S. 619, 70 L.Ed. 780—O’Donnell v. 
Dir<*ctor General of Railroads, 117 
A. 82. 273 I’a. 375—Velia v. Itead- 
ing C'o., 187 A. 495, 124 Pa.Super. 
199—Elder v. Pennsylvania K. Co.. 
180 A. 183, 118 Pa.Super. 137. 

7 . Ill—Gldley v. Chicago Short 
Line Ry. Co., 178 N.E. 399, 346 Ill. 
122, certiorari denied 52 S.Ct. 411, 
285 U.S. 554, 76 L.Ed. 948. 

Ky.—Louisville & N. R. Co. v. Jolly’s 
Adm’x, 23 S.W.2d 564, 232 Ky. 702. 
certiorari denied Louisville & N. 
R. Co. V. Jolly. 51 S.Ct. 26, 282 

U. S. 847, 75 LEd. 751. 

Pa.—Patterson v. Pennsylvania R. 
Co., 131 A. 484, 284 Pa. 677, cer¬ 
tiorari denied Pennsylvania R. Co.- 

V. Patterson. 48 S.Ct. 849, 270 U.S. 
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If the einplo3rment in which he was engaged at the 
time of his injury is concerned at the same time 
with both interstate and intra-state transportation, 
and the services cannot be separated in duty and re¬ 
sponsibility, the employee is within the federal act,® 
to the exclusion of the state compensation act,® and 
in such case it is the employment, and not necessa¬ 
rily the particular act, of the employee at the ex¬ 
act time of his injury, that determines whether the 
injury is within the Act.^® However, an employee 
rendering separate service to an interstate and an 


intra-state carrier is, as to the latter, within the 
state compensation law.^^ 

c. Handling Shipments 

One le engaging In Interatate commerce while loading 
or unloading either an interatate ahipment or, where an 
Interstate movement depends thereupon, an intra-state 
shipment. 

The loading or unloading of an interstate ship¬ 
ment by employees of the carrier- is so closely re¬ 
lated to interstate transportation as to be practically 
a part of it,^® and so is the loading or unloading 


649* 70 L.Bd. 780—O’Donnell v. Di¬ 
rector General of Railroads, 117 A. 
82. 273 Pa. 876—Koons v. Phila¬ 
delphia & R. Ry. Co., 114 A. 262. 
271 Pa. 468—Elder v. Pennsylvania 
R. Co., 180 A. 183, 118 Pa.Supcr. 
187. 

& U.S.—Philadelphia & R. Ry. Co. 
V. Di Donato. 41 S.Ct. 616, 266 U. 
B. 327, 66 L.Ed. 966, reversing Di 
Donato v. Philadelphia & R. Ry. 
Co., 109 A. 627, 266 Pa. 412, certio¬ 
rari granted Philadelphia & R. Ry. 
Co. V. Di Donato, 40 S.Ct. 482, 253 

U. S. 480, 64 L.Ed. 1023—Erie R. 
Co. V. Winfield. N. J.. 37 S.Ct. 656, 
244 D.S. 170, 61 L.Ed. 1057. Ann. 
Cas.l918B 662. 

Conn.—Moran v. New York, N. H. & 
H. R. Co.. 146 A. 667. 109 Conn. 
94. 

111.—^Wheelock v. Industrial Commis¬ 
sion, 149 N.E. 614, 318 111. 537. 

IjS.—H igginbotham v. Public Belt R. 
Commission. App., 181 So. 221, de¬ 
nying rehearing 181 So. 65. 

Minn.—Fitzgerald v. Great Northern 
Ry. Co.. 196 N.W. 667. 157 Minn. 
412. 

Mo.—Rogers v. Mobile & O. R. Co.. 
86 S.W.2d 681, 337 Mo. 140, certio¬ 
rari denied Mobile & O. R. Co. v. 
Rogers. 66 S.Ct. 178, 296 U.S. 642. 
80 L..Ed. 466. 

Pa.—Patterson v. Pennsylvania R. 
Co., 131 A. 484, 284 Pa. 677, certio¬ 
rari denied Pennsylvania R. Co. v. 
Patterson. 46 S.Ct. 349. 270 U.S. 
649. 70 L.Ed. 780—Koons v. Phila¬ 
delphia & R. Ry. Co., 114 A. 262. 
271 Pa. 468—Mason v. Reading Co.. 
196 A. 754. 129 Pa.Super. 289— 
Sigler V. Pittsburgh & U. E. R. 
R., 198 A. 862. 127 Pa.Super. 458— 
Elder v. Pennsylvania R. Co.. 3 80 
A. 183. 118 Pa.Super. 137—Dunkell 

V. Pennsylvania R. Co., 163 A. 70. 
106 Pa.Super. 366, certiorari denied 
53 S.Ct. 627. 289 U.S. 727. 77 L.Ed. 
1476. 

71 C.J. p 323 note 69. p 824 note 60. 

Aiding Interstate oomxneroe 

One in the employ of an inter¬ 
state railroad may be engaged in ei¬ 
ther interstate or intra-state com¬ 
merce; if his efforts be employed in 
aiding interstate commerce, and nec¬ 
essary to the business of the rail¬ 
road as such, he Is engaged in inter¬ 


state commerce, even though part of 
his time is taken up with work 
wholly connected with intra-state 
commerce.—Probus v. Illinois Cent. 
R. Co., 203 S.W. 862. 181 Ky. 7. 

9 . Conn.—Gruszewsky v. Director 
General Of Railroads, 113 A. 160, 
96 Conn. 119. 

71 C.J. p 323 note 59. 

10. Ill.—Missouri Pac. R. Co. v. In¬ 
dustrial Commission. 180 N.E. 912, 
348 Ill. 355—Wheelock v. Indus¬ 
trial Commission. 149 N.E. 514, 318 
Ill. 537. 

Mo.—Rogers v. Mobile & O. R. Co.. 
85 S.W.2d 681, 337 Mo. 140, certio¬ 
rari denied Mobile & O. R. Co. v. 
Rogers. 66 S.Ct. 178, 296 U.S. 642, 
80 L.Ed. 456. 

Neb.—Lindley v. Wabash Ry. Co., 
231 N.W. 812, 120 Neb. 196, modi¬ 
fied on other grounds 233 N.W. 450, 
120 Neb. 195, certiorari domed Wa¬ 
bash Ry. Co. v. Dindley, 51 S.Ct. 
665, 283 U.S. 863, 75 U.Ed. 1468. 

11. Cal. — San Francisro-Oakland 
Terminal Rys. v. lndu.strjnl Acci¬ 
dent Commission. 179 P. 38G, 180 
Cal. 121. 

12. U.S.—Baltimore* & O. S. W. R. 
Co. V. Burtch, Ind., 44 S.Ct. 166, 
263 U.S. 540, 68 Li.Ed. 433, revers¬ 
ing 134 N.E. 858, 192 Ind. 199, in 
which certiorari granted 43 S.Ct. 
95, 260 U.S. 717, 67 L.Ed. 479— 
Illinois Cent. R. Co. v. Porter, 
Tenn.. 207 F. 311, 126 C.C.A. 56. 

Ala.—^Western Ry. of Alabama v. 

Mays, 72 So. 641, 197 Ala. 367. 

Ill.—Brink v. Industrial Commission, 
15 N.E.2d 491, 368 Ill. 607—Pipal 
v. Grand Trunk Western Ry. Co., 
173 N.E. 372, 341 Ill. 320, certio¬ 
rari denied Grand Trunk Western 
Ry. Co. V. Pipal, 61 S.Ct. 486, 283 

U. S. 838, 76 L.Ed. 1449—Wetterer 

V. Atchison, T. & S. F. Ry. Co., 277 
Ill.App. 276, certiorari denied At¬ 
chison. T. & S. F. Ry. Co. v. Wet¬ 
terer, 55 S.Ct. 836, 295 U.S. 754, 
79 Ij.Ed. 1698. See Connelly v. 
Michigan Cent. R. Co., 207 Ill.App. 
26. 

Ind.—Wabash Ry. Co. v. Whitcomb, 
154 N.E. 885, 94 Ind.App. 190. cer¬ 
tiorari denied 62 S.Ct. 395, 285 U. 
S. 546, 76 L.Ed. 937. 
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Miss.—Pitman v. Yazoo & M. V. R. 

Co., 168 So. 647, 171 Miss. 799. 

Mo.—Jonas v. Missouri Pac. R. Co., 
App.. 48 S.W.2d 123, certiorari de¬ 
nied Missouri Pac. R. Co. v. Jonas. 
63 S.Ct. 13. 287 U.S. 610, 77 L.Ed. 
630—Swain v. Terminal R. R. 
Ass’n of St. Louis. 291 S.W. 166, 
220 Mo.App. 1088. certiorari denied 
Terminal R. R. Ass'n of St. Louis 

V. Swain. 48 S.Ct. 18. 276 U.S. 525, 
72 L.Ed. 406. 

N.J.—Carberry v. Delaware. I<. & 

W. R. Co.. 108 A. 364. 93 N.J.Law 
414. 

Tex.—Cox V. St. Louis & S. F. R. 
Co., 222 S.W. 964, 111 Tex. 8, re¬ 
versing St. Louis & S. P. R. Co. 
V. Cox. Civ.App., 169 S.W. 1042— 
Hines v. Wicks. Civ.App., 220 S.W. 
681—Gulf, C. & S. F. Ry. Co. v. 
Drennan, Civ.App., 204 S.W. 691, 
error refused. 

Wls.—Chicago, M.. St. P. & P. R. Co. 

V. Industrial Commission, 258 N. 

W. 608, 217 Wls. 272—Northern 
Pac. Ry. Co. v. Industrial Commis¬ 
sion, 227 N.W. 948, 200 Wis. 243. 

12 C.J. p 45 note 22 [a] (6). 

Want of bill of lading 

Railroad employee, loading freight 
intended for shipment from Ohio to 
Indiana, and actually shipped there, 
was engaged in interstate commerce, 
although no bill of lading was issued 
at that time.—New York, C. & St. L. 
R. Co. V. Slater, C.C.A.Ind., 23 F.2d 
777, certiorari denied 48 S.Ct. 601, 
277 U.S. 605, 72 L.Ed. 1011. 

Mail 

(1) A railroad employee, loading 
mail for transportation to other 
states at time of injury, Is engaged 
in interstate transportation.—Dewing 
V. New York Cent. R. Co., 188 N.E. 
754, 281 Mass. 361. 

(2) So terminal company’s em¬ 
ployee injured while engaged in mov¬ 
ing interstate mail from one inter¬ 
state train to another by terminal 
company truck at union depot was 
engaged in Interstate commerce.— 
Denver Union Terminal Ry. Co. v. 
Industrial Commission, 47 P.2d 392, 
97 Colo. 129. 

(3) A railroad station employee 
killed by train carrying interstate 
passengers and mall while attempt¬ 
ing to pass in front of it to secure 
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of an intra-state shipment where necessary to per¬ 
mit a train to continue an interstate movement.^* 
The mere unloading of a shipment from another 
state which has lost its interstate character does 
not, however, constitute interstate commerce,and 
the fact that an employee is handling a shipment 
which at a later indefinite date may become an in¬ 


strumentality in interstate transportation does not 
make him an employee engaged in interstate com- 
merce.i® 

d. Services in Connection with Movement and 
Operation of Trains 

Employees engaging In the actual operation of Inter¬ 


mail, was enaaf?ed In interstate com- 
mcrco notwithstanding he had not 
yet reached the mail car at the time 
of his death.—Lynch v. Boston & M. 

R. R.. 116 N.E. 401, 227 Mass. 123. 
L.R.A.1918D 419. 

(4) And an employee returning to 
his employer’s station after deliver¬ 
ing interstate mail received by em¬ 
ployer to another carrier for further 
transportation, is engaged in inter¬ 
state commerce.—Cleveland. C., C. & 
St. L. Ry. Co. V. Industrial Commis¬ 
sion. 128 N.E. 616, 294 Ill. 874. 

(5) It follows that an action for 
injuries to an employee while un¬ 
loading mail from an interstate car 
at a distributing point was properly 
brought under the federal Employ¬ 
ers’ Liability Act.—Missouri Pac. 
Ry. Co. V. Baldwin, Tcx.Com.App., 
273 S.W. 834, affirming, Clv.App., 261 

S. W. 418, and certiorari denied 46 S. 
Ct. 336, 270 U.S. 646. 70 L.Ed. 777. 
Foreign commerce 

(1) Employee injured while trans¬ 
ferring imported goods directly from 
pier to employer’s freight car is en¬ 
gaged in foreign commerce.—Griffin 
V. New York. N. H. & H. R. Co., 181 
N.E. 839, 279 Mass. 611. 

(2) A trucker in freight depot, in¬ 
jured while handling shipment in 
course of transportation from Texas 
to Mexico, was engaged In Interstate 
commerce notwithstanding break in 
transportation at border by reason 
of revolution in Mexico.—Gulf, C. & 
S. P. Ry. Co. V. Young, Tex.Clv.App., 
284 S.W. 664. 

Bemoving obstruction 

A truckman at a railroad depot 
was engaged in Interstate commerce 
while assisting in moving a crate 
containing a planing mill, which was 
on a platform of defendant railroad 
and was in the way of other truck¬ 
men who desired to load a car, hav¬ 
ing been placed there by another 
road for the purpose of transporta¬ 
tion to a point outside the state.— 
Maher v. St. Louis & S. P. Ry. Co., 
234 S.W. 1034, 208 Mo.App. 304. 
Timing 

Brakeman with duty of determin¬ 
ing time spent In partly unloading 
car shipped in Interstate commerce, 
prior to its being taken to Its ulti¬ 
mate destination, was employed in 
interstate commerce. — Clark v. 
Wheelock, Mo.App., 298 S.W. 466. 

13. Iowa.—Johnston v. Chicago A 

N. W. Ry. Co., 226 N.W. 857, 208 

Iowa 202. 


Mass.—Saunders v. Boston A M. R. 

R. , 191 N.E. 381, 287 Mass. 66. 

Neb.—^Lindley v. Wabash Ry. Co., 

231 N.W. 812, 120 Neb. 196, modl- 
fled 233 N.W. 450, 120 Neb. 195, 
certiorari denied Wabash Ry. Co. 

V. Lindley, 61 S.Ct. 656, 288 U.S. 
863, 75 L.Ed. 1468. 

N.Y.—^Evans v. U. S. Railroad Ad¬ 
ministration. 182 N.Y.S. 810, 191 
App.Div. 704. 

Tenn.—Vaught v. East Tennessee & 

W. N. C. Ry. Co., 256 S.W. 696, 148 
Tenn. 379, 29 A.L.R. 1202. 

W.Va.—^Keathley v. Chesapeake A O. 
Ry. Co., 102 S.E. 244, 85 W.Va. 173. 
However, a section hand, unload¬ 
ing stone for a local toolhouse yard 
onto track was held not engaged in 
Interstate commerce, although di¬ 
rected to remove stone before inter¬ 
state train passed.—Chesapeake A O. 
Ry. Co. v. Rucker, 64 S.W.2d 642, 
246 Ky. 161. 

14L Kan.—Cruse v. Chicago, R. I. 
& P. Ry. Co., 299 P. 624, 133 Kan. 
340. 

Mi.ss.—Southern Ry. Co. v. Maxwell, 
77 So. 905, 117 Miss. 62. 

Mo.—Aldridge v. Wabash Ry. Co., 
73 S.W.2d 401, 336 Mo. 688. 

N.Y.—McMullen v. Pennsylvania R. 
Co., 276 N.Y.S. 692, 242 App.Div. 
470, affirmed 196 N.E. 689, 267 N. 
Y. 580, certiorari denied 66 S.Ct. 
123, 296 U.S. 607, 80 L.Ed. 431. 

12 dj. p 44 note 17 [b] (1). 

15. U.S.—Farmers’ Bank A Tru.st 
Co. of llardinsburg, Ky., v. Atchi¬ 
son, T. & S. P. Ry. Co., D.C.Mo., 11 
F.2d 993, reversed on other 
grounds, C.C.A., 25 P.2d 23—Hud¬ 
son & M. R. Co. v. lorio, N.Y., 239 
P. 855, 162 C.C.A. 641. 

La.—Dupuis v. Louisiana Ry. & Nav. 
Co., 99 So. 709, 166 La. 963, error 
dismissed Louisiana Ry. A Nav. 
Co. V. Dupuis. 46 S.Ct. 612, 268 U. 

S. 676, 69 L.Ed. 1152. 

Me.—Foley v. Hines, 111 A. 715, 119 
Me. 425. certiorari denied Payne v. 
Foley, 41 S.Ct. 460, 256 U.S. 690, 
66 L.Ed. 1173. 

Miss.—Yazoo & M. V. R. Co. v. 

Houston. 76 So. 690, 114 Miss. 888. 
Mo.—Fenstermacher v. Chicago, R. 
I. A P. Ry. Co., 274 S.W. 718, 309 
Mo. 475, certiorari denied 46 S.Ct. 
102, 269 U.S. 576, 70 L.Ed. 420. 

N.J.—O’Brien v. Central R. Co. of 
New Jersey, 146 A. 69, 105 N.J. 
Law 644, affirmed 148 A. 919, 106 
N.J.Law 686. 


N.Y.—Malandrino v. Southern New 
York Power A Ry. Corporation, 180 
N.Y.S. 736, 190 App.Div. 780. 

Tex.—Galveston. H. A S. A. Ry. Co. 
V. Brewer, Clv.App., 4 S.W.2d 820, 
error refused—Mlsaourl. K. & T. 
Ry. Co. of Texas v. Watson. Civ. 
App., 195 S.W. 1177, error refused. 
Wash.—Morrison v. Chicago. M. & 
St. P. Ry. Co.. 175 P. 826, 103 
Wash. 650, certiorari denied 89 S. 
Ct. 886, 249 U.S. 611, 63 L.Ed. 801. 
W.Va.—Barnett v. Coal A Coke Ry. 

Co., 94 S.E. 150, 81 W.Va. 251. 

12 C.J. p 46 note 24. 

Coal 

(1) Unloading coal from railroad 
car for storage purposes is not part 
of interstate commerce, even If coal 
is subsequently used In such com¬ 
merce. 

U.S.—Boyle v. Chicago, R. I. & P. 

Ry. Co., C.C.A.Mo., 42 P.2d 633. 

Pa.—Smith v. Philadelphia A R. Ry. 

Co.. 135 A. 648, 288 Pa. 260. 

12 C.J. p 46 note 24. 

(2) So employee in fuel depart¬ 
ment of railroad, engaged In loading 
coal into mine car when injured, was 
not engaged in interstate commerce, 
although coal was intended for use 
In conducting interstate commerce.— 
Spry V. Norfolk A W. Ry. Co., C.C. 
A.W.Va., 60 F.2d 698. 

Ties 

(1) A workman injured while un¬ 
loading ties from railroad car to be 
stored for future needs of interstate 
railroad was not engaged in inter¬ 
state commerce.—Purferi v. Pennsyl¬ 
vania R. Co., 189 A. 126, 117 N.J.I^aw 
608, reversing 181 A. 898, 116 N.J.Law 
70, reversing 180 A. 405, 13 N.J.Misc. 
674. 

(2) So where an employee was en¬ 
gaged when Injured In helping to 
unload cross-ties from a Hat car on a 
passing track where the ties were be¬ 
ing stored to be used at indefinite 
places or times and required another 
movement before being placed in 
tracks used in interstate commerce, 
the ties and his work In connection 
therewith were not so closely relat¬ 
ed to interstate commerce as to be 
a part of it. 

Ariz.—Arizona Eastern R. Co. v. 
Head. 222 P. 1041, 26 Ariz. 137. 
motion to modify judgment denied 
224 P. 1057. 26 Ariz. 269. 

Mo.—Aldridge v. Wabash Ry. Co., 
73 S.W.2d 401, 335 Mo. 688—Sailor 
V. Ml.-<Houri Pac. R. Co., 18 S.W.2d 
82. 322 Mo. 396. 
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state trains or closely related work, such as preparing 
them for service, are employed in Interstate commerce. 

Train operatives and persons enjyaging in the ac¬ 
tual movement and operation of interstate trains or 
work so closely related thereto as to be practically 
a part of it are engaged in interstate commerce 
within the protection of the federal Employers’ Li¬ 
ability Act,^® this principle applying, among others, 


to engineers,firemen,"i* conductors,and brake- 
men,2® notwithstanding the particular crew on duty 
at the time of the injury was not intended to take 
the train outside the slatc.21 On the other hand, 
an employee on an intra-state train is not within 
the act where the work in which he is engaged at 
the time of his injury is not closely related to inter¬ 
state transportation ;22 and one who has been as- 


la TT.S.—Philadelphia & R. Ry. Co. 
V. llaneoek, 40 S.Ct. 512. 253 U.S. 
284, 64 L.Ed. 907, reversing Han¬ 
cock V. Philadelphia & R. Ry. Co., 
107 A. 736, 264 Pa. 220. 

Ill.—Spencer v. Chicago & N. W. Ry. 
Co.. 168 IVJ.E. 686. 336 Ill. 560, re¬ 
versing 249 Ill.App. 463, and cer¬ 
tiorari denied 50 S.Ct. 249. 281 U 
S. 736. 74 L..Ed. 1161—White v. 
Jackson, 221 Ill.App. 129, certio¬ 
rari denied Jackson v. White, 42 
S.Ct. 185. 267 U.S. 669. 66 U Ed. 421 
—Hunt V. Illinois Southern Ry. 
Co.. 196 Ill.App. 539. 

Mich.—Nelson v. Ironwood & 13. Ry. 
& Light Co.. 170 N.W. 45. 204 

Mich. 347. 

N.Y.—O’Neill V. Erie R. Co. 169 N. 

Y.S. 1008, 182 App.Div. 729. 

12 C.J. p 45 note 22 [a] (2), p 46 
note 29. 

Vaoomploted, Incidantal movament 

Employee engaged in moving emp¬ 
ty cinder cars from one state to an¬ 
other, under orders to return with 
material to be used in truck con¬ 
struction. was engaged, before train 
actually crossed into latter slate, in 
interstate commerce, notwithstand¬ 
ing movement of cars was inciden¬ 
tal to track coii.struction work. 
U.S.—Kelley v. Norfolk & W. Ry. 

Co.. C.C.A.Ohlo. 19 F.2d 808. 

Ark.—Kansas City Sf'Uthcrn Ry. Co. 
v. Leinen. 223 S.W. 1, 14 4 Ark. 454, 
certiorari denied 41 S.Ct. 62, 254 
U.S. 648. 65 L.Ed. 456. 

Satam trip 

Where movement of cars was In¬ 
terstate, service of brakeman on re¬ 
turn trip was interstate, unless 
there was service which was all 
intra-state, and, where there were 
no orders to move cars, interstate 
service was not broken.—Patterson 
V. Pennsylvania R. Co., 131 A. 484, 
284 Pa. 677, certiorari denied Penn¬ 
sylvania R. Co. v. Patter.son, 46 S. 
Ct. 349. 270 U.S. 649, 70 L.Ed. 780. 

Katnra of freight Immaterial 

Employee on train hauling gravel 
to another slate, was engaged in in¬ 
terstate commerce, although material 
was for use by railroad in repair 
work and was not shown to have 
been intended for use on main line. 
—Hein v. Great Northern R. Co., 169 
N.W. 14. 34 N.D. 440. 

Yatemtate train without interstate 
freight 

A freight conductor, assigned to 


an interstate trip, and injured after 
reaching the other stale, in the op¬ 
eration of the tram, was engaged in 
interstate employment at the time of 
injury, although the cars carrying 
interstate shipments had been 
switched off and local empty cars 
substituted. — McDonald v. Pitts¬ 
burgh & L. E. R. Co., 123 A. 591, 
279 Pa. 26, certiorari denied Pitts¬ 
burgh & L. E. R Co. V. McDonald, 
44 S.Ct. 402, 264 U.S. 588, 68 L.Ed. 
863. 

What constitutes interstate train see 
supra 9 39. 

17. Ky.—Cincinnati. N. O. & T. P. 
R>. <’■ 0 . V. McWhorter, 262 S.W. 
253, 203 Ky. 252—Hines v. Burns 
Adm’x, 226 S.W. 109, 189 Ky. 761. 

N.D.—Hein v. Great Northern R. Co., 
iri9 NW. 14, 34 N.D. 440. 

Pa.—O’Donnell v. Director tleneral 
of Railroads, 117 A. 82. 273 l»a. 
375. 

12 C.J. p 46 note 25. | 

rnetum under orders I 

Locomotive engineer acting under 
two orders, one to help an interstate 
freight train to a summit and the 
other to return with his engine, wa.s, 
on his return trip, engaged in inter¬ 
state commerce.—Callahan v. Boston 
& M. R. R., 106 A. 37, 79 N.II. 173. 
Znetruotor 

An engineer employed to instruct 
railroad motormaii in Interstate busi¬ 
ness was engaged In Interstate com¬ 
merce.—Dumphy v. Norfolk & W. 
Ry. Co., 96 S.E. 863, 82 W.Va. 123. 

18. Ind.—Wabash Ry. Co. v. Whit¬ 
comb. 154 N.E. 885, 94 Ind.App. 
190, certiorari denied 52 S.Ct. 395, 
286 U.S. 646, 76 L Ed. 937. 

Mo.—Garber v. Missouri Pac. Ry. 
Co., 210 S.W. 377. 

Okl.—Chicago. R. I. & P. Ry. Co. v. 

Hughes, 166 P. 411, 64 Okl. 74. 

12 C.J. p 46 note 26. 

19. Pa.—McDonald v. Pittsburgh & 
L. E. R. Co., 123 A. 591. 279 Pa. 
26, certiorari denied Pittsburgh & 
L. E. R. Co. V. McDonald, 44 S. 
Ct. 402. 264 U.S. 588. 68 L.Ed. 863. 
12 C.J. p 46 note 27. 

DsUvsrlng records 

Conductor on freight train carry¬ 
ing interstate commerce, who was 
killed after he had left his train 
while on way to yardmaster’s office 
to deliver records, was engaged in 
interstate commerce at time of acci¬ 
dent. since his duty with relation to 
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the subject matter of the transpor¬ 
tation was not ended until he had 
turned over his records to the yard- 
master. - -Anderson v. Director Gen¬ 
eral of Railroads, 110 A. 829, 94 N. 
J.Law 421. 

20 . U.S.—Youngstown & O. R. R. 
Co. v. Halverstodt, C.CA.Ohio, 12 
P.2d 995—Lehigh Valley K. Co. v. 
Normile, N.Y., 254 F. 680, 166 C. 
C.A. 178—Waters v. Guile, Mich., 
234 P. 532. 148 C.C.A. 298. 

Ark.—Kansas City Southern Ry. Co. 
V. Leinen, 223 S.W. 1. 144 Ark. 454, 
certiorari denied 41 S.Ct. 62, 254 

U. S. 648. 65 L.Ed. 456. 

Ill.—Arens V. Baltimore &. O. C. 

Terminal R. Co., 213 Ill.App. 273. 
Ky.—Louisville & N. R. Co. v. No¬ 
ble’s Adm’x, 28 S.W.2d 733, 234 Ky. 
504. 

Md.—Hull V. Philadelphia & R. Ry. 
Co., 104 A. 274, 132 Md. 540, cer¬ 
tiorari granted 39 S.Ct. 7. 248 U.S. 
552, 63 L.Ed. 418, and affirmed 40 
S.Ct. 358, 252 US. 475, 64 L.Ed. 
670. 

Ohio.—Ihttsburg, C.. C. & St. L Ry. 
Co. V. Stewart, 21 Ohio Cir.Ct.,N. 
S., 399. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Ilesscnllijw, 170 P. 1161, 69 Okl. 
185. 

Pa.—Pattenson v. Pennsylvania R. 
Co., 131 A. 484, 284 Pa. 577. certio¬ 
rari denied Penn.sylvania R. Co. v. 
Patter.son, 46 S.Ct. 349, 270 U.S. 
649, 70 L.Ed. 780. 

Tex.—("hlcago, R. I. & G. Ry. Co. v. 
De Rord, 192 S.W. 767, 109 Tex. 20, 
certiorari denied De Bord v. Chi¬ 
cago R. I. & G. R. Co.. 38 S.Ct. 12, 
245 U.S. 652, 62 L.Ed. 532—Wichi¬ 
ta Falls & S. R. Co. v. Holbrook. 
Com.App., 78 S.W.2d 938, affirming, 
Civ.App., 50 S.W.2d 428, and cer¬ 
tiorari denied 56 S.Ct. 139, 296 U. 
S. 618, 80 L.Ed. 439. 

12 C.J. p 46 note 28. 

21. U.S.—Philadelphia & R. Ry. Co. 

V. Hancock, 40 S.Ct. 612, 253 U.S. 
284, 64 L.Ed. 907, reversing Han¬ 
cock V. Philadelphia & R. Ry. Co., 
107 A. 735, 264 Pa. 220. 

Ky.—Louisville & N. R. Co. v. No¬ 
ble’s Adm’x, 28 S.W.2d 733, 234 
Ky. 504. 

Mich.—Nelson v. Ironwood & B. Ry. 
& Light Co., 170 N.W. 45, 204 Mich. 
347. 

N.D.—Hein V. Great Northern R. Co., 
159 N.W. 14, 34 N.D. 440. 

22 . Ill.—Spencer v. Chicago & N. 
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sisting in the operation of an interstate train is not 
engaged in interstate commerce after his participa¬ 
tion in the interstate haul has ceased and he com¬ 
mences working on an entirely disconnected enter- 
prise.23 


The employee's work may be interstate if it con¬ 
stitutes preparatory movements in aid of interstate 
transportation,24 such as preparing for use in in¬ 
terstate transportation an engine,25 car,2® or 


W. Ry. Co.. 188 N.E. 686, 336 Ill. 
660, reversinff 249 Ill.App. 463. 
certiorari denied 60 S.Ct. 249, 281 
U.S. 736, 74 L.Ed. 1151. 

Ija.—Thaxton v. Louisiana Ry. & 
Nav. Co., 96 So. 773, 153 La. 292. 
Miss.—Mississippi Cent. R. Co. v. 
Knig:ht, 103 So. 377, 138 Miss. 621. 
certiorari denied 46 S.Ct. 20, 269 U. 
S. 659, 70 L.Ed. 411. 

Mo.—Jarvis v. Chicago. B. & Q. R. 
Co., 37 S.W.2d 602, 325 Mo. 428. 
certiorari denied 62 S.Ct. 19, 284 U. 
S. 635, 76 L.Ed. 540. 

Pa.—Miller v. Reading Co., 140 A. 

618, 292 Pa. 44. 

Xnipaotlon of passing' train 

Freight condu<‘lor on intra-state 
train, injured in caboose while go¬ 
ing to observe number of passing in¬ 
terstate train and incidentally make 
running in.spection thereof, was not 
engaged in interstate commerce, 
such running inspection not being a 
direct, material, and substantial part 
of his employment, while oiiservation 
of the number of the passing train 
was required in order to enable him 
properly to carry out his duties in 
connection with the operation of his 
own train.—Missouri Puc. R. Co. v. 
Industrial Commi.s.sion, 180 N.E. 912, 
348 111. 355. 

23. N.y. —lloag V. Ulster & D. R. 
Co., 3 64 N.y.S. 529, 177 App.Div. 
433. 

Betnm trip 

A freight conductor on a round- 
trip run between two points In the 
same state is not engaged in inter¬ 
state commerce while on a train on 
his return trip devoted solely to do¬ 
mestic commerce because his train 
on the trip out carried interstate 
freight.—Illinois Cent. R. Co. v. 
Peery, 37 S.Ct. 122, 242 U.S. 292, 61 
L.Ed. 309, reversing Peery v. Illinois 
Cent. R. Co., 143 N.W. 724, 123 Minn. 
264, and 160 N.W. 382, 128 Minn. 119. 
Ctoing to spare hoard ' 

Locomotive fireman who was in¬ 
jured after completing his interstate 
run and after his pay for such run 
had ended, while riding on light en¬ 
gine to engine house to look at 
spare board to determine if he had 
been displaced, was not engaged in 
interstate commerce, notwithstand¬ 
ing chief engine dispatcher had told 
fireman always to look at spare 
board before going home.—Young v. 
New York, N. H. & H. R. Co., C.C.A. 
N.y., 79 F.2d 844. 

34L Ill.—Spencer v. Chicago & N. W. 
Ry. Co., 168 N.E. 686, 336 111. 560, 
reversing 249 Ill.App. 463, and cer- 

15 C.J.S.-23 


tiorari denied 50 S.Ct. 249, 281 U.S. 
736, 74 L.Ed. 1161. 

N.Y —Ruvnofsky v. Lehigh Valley R. 
Co., 126 N.E. 714, 228 N.Y. 249. re¬ 
versing 169 N.Y.S. 1086. 183 App. 
DIv. 001. 

Tcnn.— Cincinnati, N. O. & T. P. Ry. 
Co. v. Morgan, 201 S.W. 128, 139 
Tcnn. 27. 

Calling crew 

(1) (''all boy. summoning the crew 
of an interstate train, was held en¬ 
gaged in interstate commerce.— 
Forbes v. New York, O & W. Ry. 
Co., 85 Pa.Super. 390. 

(2) The contrary view was taken, 
how'cver, as to a clerk, injured while 
on his way to awaken such crew.— 
Mitchell V. Louisville & N. R. Co., 
194 Ill.App. 77. 

25. U.S.—Boyle v. Chicago. R. I. & 

P. Ry. Co., C.C.A.MO., 42 F.2d 633 
—Van Buskirk v. Erie R. Co., C.C. 
A.N.J., 279 F. 622. 

Ala.—Southern R. Co. v. Peters, 69 
So. 611, 194 Ala. 94. 

Conn.—Moran v. New York, N. II. & 
H. R. Co., 146 A. 567, 100 Conn. 94. 
Iowa.—Armbruster v. Chicago, etc., 
R. Co., 147 N.W. 337, 166 Iowa 155. 
Mich.—(juy v. Cincinnati Northern 
R. Co., 166 N.W. 667, 3 98 Mich. 
140, certiorari denied Cincinnati 
Northern R. Co. v. Cluy. 38 S.Ct. 
336, 246 U.S. 668, 62 L.Ed. 930. 

Mo.—Creighton v. Missouri l*ac. R. 
Co., 66 S.W.2d 980, 229 Mo.App. 
326, certiorari denied Missouri Pac. 
R. Co. v. Creighton, 55 S.Ct. 70, 
293 U.S. 668, 79 L Ed. 669—Brimer 
v. Davis, 246 S.W. 404, 211 Mo. 
App. 47. 

N.J.—Matthison v. Payne, 118 A. 771, 
98 N.J.Lnw 87, rehearing denied 319 
A. 771, 98 N.J.Law 383, and af¬ 
firmed 122 A. 926. 99 N.J.Luw 286— 
Ribaudi v. Delaware, L. & W. R. 
Co., 171 A. 664, 12 N.J Mlsc. 379, 
affirmed 181 A. 42, 115 N.J.Law | 
474. 

N.Y.—Sawran v. Lehigh Valley R. 
Co., 279 N.Y.S. 786, 244 App.Div. 
868 . 

12 C.J. p 45 note 22 la] (3)-(6), (9), 
(17). 

Gleaning 

Okl.—Lusk V. Bandy, 184 P. 144, 76 
Okl. 108. 

Firing 

N.Y.—Barry v. Boston & M. R. R., 
229 N.Y.S. 378, 223 App.Div. 563. 
Tenn.—Cincinnati, N. O. & T. I*. Ry. 
Co. v. Morgan, 201 S.W. 128, 139 
Tenn. 27. 

12 C.J. p 45 note 22 fa] (3). (4). 
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Fueling 

Ky.—Louisville & N. R. Co. v. Jolly’s 
Adm’x, 23 S.W.2d 664. 232 Ky. 702, 
certiorari denied Ijouisvllle & N. 

R. Co. V. Jolly, 51 S.Ct. 26, 282 U. 

S. 847. 75 L.Ed. 761. 

N.J.—Rossi V. Pennsylvania R. Co., 
178 A. 77. 115 N.J.Law 1, affirmed 
187 A. 144. 317 N.J.Law 148. 

N.Y.—Libertucci v. New York Cent. 

R. Co., 169 N.E. 132. 252 NY. 182, 
affirming 234 N Y S. 832. 226 App. 
Div. 829—Lindstrom v. New York 
Cent. R. Co., 174 N.Y.S. 224, 186 
App.Div. 429. 

12 C.J. p 45 note 22 [a] (9). 

Moving to train 

(1) Moving an engine preparatory 
to attaching it to an interstate train 
is an act of interstate commerce. 

Oa.—Louisville & N. U. Co. v. Mnf- 

fett. 137 S.E. 404, 36 Ga.App 613. 
Ky.—Louisville & N. R. Co. v. Jolly’s 
Adm’x, 23 S.W.2d 664, 232 Ky. 702, 
certiorari denied Louisville & N. 
U. Co. V. Jolly. 51 S.Ct. 26, 282 U. 

S. 847, 76 L.Ed. 751. 

Pa.—O’Donnell v. Director General 
of Railroads, 117 A. 82, 273 Pa. 
375. 

12 C.J. p 46 note 22 [a] (5). 

(2) This is so even though the 
engine, after arriving at the point 
at which it was to be attached to 
such train, might have been used 
prior to the time It was to be at- 
tnch(‘d to that train, as auxiliary to 
the hauling and transferring of In¬ 
trastate traffic.—O’Donnell v. Direc¬ 
tor General of Railroads, supra. 

(3) Returning to roundhouse after 
taking out engine for use In Inter¬ 
state commerce is Inseparable from 
the act of taking it out and an em¬ 
ployee while so returning is engaged 
in interstate commerce.—Louisville 
& N. R. Co. V. Maffctt, supra. 
Preparing lubricant 

N.Y.—Stone v. New York Cent. R. 
Co.. 207 N.Y.S. 353, 211 App.Div. 
638. 

Procuring oil for trip 

Ky.—Hines v. Burns’ Adm’x, 226 8. 

W. 109, 189 Ky. 761. 

Znelgnlftoant oonslderatione 

That interstate trip was just com¬ 
pleted and engine recently repaired 
are insignificant in fixing character 
of work of hostler injured in colli¬ 
sion.—Louisville & N. R. Co. v. Jol¬ 
ly’s Adm’x, 23 S.W.2d 564, 232 Ky. 
702. certiorari denied Louisville & 
N. R. Co. V. Jolly, 51 S.Ct. 26, 282 
U.S. 847, 75 L Ed. 751. 

86. Mo.—Cassin v. Lusk, 210 S.W. 
902, 277 Mo. 663. 
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train but the view has been taken that acts mere¬ 
ly preparatory to an interstate movement are not 
sufficiently connected therewith to satisfy the statu¬ 
tory requirement and unless an engine is exclu¬ 
sively devoted to interstate transportation or has 
been definitely assigned to such use for the next 
trip, an employee preparing it for its next work 
is not engaging in interstate commcrce.^^ 

Servants employed in cleaning out ash pits into 
which ashes from both interstate and intra-state lo¬ 
comotives are dumped have been held engaged in 
interstate commerce.*® 

e. Switching and Yard Services 

The performance of ewltchlna and yard servicet for 


the dominant purpose of furthering an Interatate move¬ 
ment eonatitutee an employment In Interstate commerce. 

A member of a shifting crew does not ordinarily 
belong to that class of employees of railroad carri¬ 
ers whose service is so related to an instrumentality 
of transportation as to be practically inseparable 
from the use of that instrumentality in moving traf¬ 
fic, but may at times be engaged exclusively in ei¬ 
ther interstate or intra-state transportation.*^ So 
it has been held that a member of such a crew, 
whether engineer, fireman, conductor, brakeman, 
or switchman, was employed in interstate com¬ 
merce while assisting in moving interstate cars in 
interstate transportation;** making up an inter- 


N.T.—Kinflella v. New Tork Cent. 
H. Co.. 175 N.Y.S. 363. 186 App. 
Div. 856. 

Icing can 

(1) One icing railroad car assigned 
to interstate commerce was engaged 
in interstate commerce.—Baltimore 
& O. R. Co. V. Faust. 150 N.E. 239. 85 
Ind.App. 435. denying rehearing 348 
N.E. 433. 85 Ind.App. 435. 

(2) However, it has been held that 
an employee, who iced ini ra-state 
and interstate cars, and who was 
proceeding to get the ice when in¬ 
jured. was not engaged in interstate 
commerce.—Southern Ry. Co. v. 
Pitchford, Va., 253 P. 736. 166 C.C.A. 
830. 

Stenciling number 

Car painter while stenciling num¬ 
bers on cars to be used in interstate 
as well as in intra-state commerce 
was engaged in interstate commerce. 
—Baltimore & O. R. Co. v. Shober, 
176 N.E. 88. 38 Ohio App. 216. 

27. Iowa.—Mulstay v. Des Moines 
Union Ry. Co.. 192 N.W. 439. 196 
Iowa 513. 

12 C.J. p 45 note 22 [a] (15). 
Wrecking train 

Foreman of a wrecking train crew 
employed in connection with inter¬ 
state commerce, who was required 
before leaving his train at night to 
prepare it for immediate service, re¬ 
mains in the interstate employment 
until his day's work was finished by 
completing such preparation.—Di¬ 
rector General of Railroads v. Ron¬ 
ald. C.C.A.N.Y., 265 P. 138. 

28 . Pa.—Smith v. Philadelphia & 

R. Ry. Co.. 135 A. 648. 649, 288 
Pa. 250. 

Actual movement required 

"The scope of operation of the fed¬ 
eral Employers* Liiability Act has 
generally to do with the permanent 
equipment of a railroad and its roll¬ 
ing stock or moveable equipment; in 
this sense the thing upon which, or 
about which, the injury takes place 
must have actually been thrown into 


interstate transportation or move¬ 
ment. and not merely preparatory to 
or intended to be later used in such 
movement."—Smith v. Philadelphia 
& R. Ry. Co., supra. 

29 . Mo.—Cox V. Missouri Pac. R. 
Co., 61 S.W.2d 962, 332 Mo. 991. 

N.Y.—Boals V. Pennsylvania R. Co., 
183 N.Y.S. 915, 193 App.Div. 347— 
Palermo v. Erie R. Co., 173 N.Y. 

S. 466. 185 App.Div. 656--aiovio v. 
New Tork Cent. R. Co., 162 N.Y.S. 
1026, 176 App.Div. 230, aflirmed 119 
N.E. 1044, 223 N.Y. 663. 

30. Minn.—Stavros v. Chicago, M 
& St. P. R. Co., 186 N.W. 942, 151 
Minn. 251, 24 A.L.R. 630. 

N.J.—Gr>bowski v. Erie R. Co., 98 
A. 1085, 89 N.J.Law 361, alllrm- 
ing 95 A. 764, 88 N .T.Law 1. 
N.Y.-—Scelfo \. Bultalo, R. & P. Ry. 
Co., 207 N.Y-.S. 465, 211 App.Div. 
243. 

12 C.J. p 47 note 30. 

31. Pa.—Mease v. Rending Co., 191 
A, 402. 126 Pa.Super. 436. 

3& U.S,—Pennsylvania R Co. v. 
Liogansport Lioan & Trust Co., C.C. 
A.Ind., 29 F.2d 1—I’hiladelphia & 
R. Ry. Co. V. Berman, C.C.A.N.J., 
296 F. 658—Dehigh Valley R. Co. 
V. Doktor, C.C.A.N.J., 290 F. 760— 
Payne v. Bearden, C.C.A.Mo., 266 
F. 879—Hester v. East Tennessee 
& W. N. C. R. Co., N.C., 364 F. 
787, 166 C.C.A. 233. 

Fla.—Atlantic Coast Line R. Co. v. 

Mooro, 181 So. 374. 

Ill.—Benson v. Chicago, R. I. & P. 
Ry. Co., 267 Ill.App. 11. affirmed 
Chicago, R. I. & P. Ry. Co. v. Ben¬ 
son. 185 N.E. 244, 362 Ill. 195. cer¬ 
tiorari denied 64 S.Ct. 63. 290 U.S. 
636, 78 L.Ed. 653—^Ames v. Armour 
& Co., 246 Ill.App. 118. 

Ind.—Vandalia R. Co. v. Holland, 
108 N.E. 580, 183 Ind. 438. 

Mich.—Ross V. Hines, 186 N.W. 721, 
217 Mich. 226. 

Mo.—Zachritz v. St. Louis-San Fran¬ 
cisco Hy. Co.. 81 S.W.2d 608, 336 
Mo. 801, certiorari denied 56 S.Ct. 
96. 296 U.S. 584, 80 L.Ed. 413— 
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Rich V. St. Louis, etc., R. Co., 148 
S.W. 1011, 166 Mo.App. 879. 

N.Y.—Cott V. Erie R. Co., 179 N.Y.S. 
488, 189 App.Div. 671, affirmed 131 
N.E. 737, 231 N.Y. 67, certiorari 
denied Erie R. Co. v. Cott, 42 S.Ct. 
48. 257 U.S. 636. 66 L.Ed. 409, and 
42 S.Ct. 49. 257 U.S. 636, 66 L.Ed. 
409. 

Ohio.—Flannery v. Cleveland, C., C 
& St. L. Ry. Co., 26 Ohio Cir.Ct..N. 
S.. 49. 

12 C.J. p 46 note 22 [a] (7), (12). 
(13). 

Switching generally 

A stipulation that a person when 
killed hy a train was "assisting an¬ 
other man at work at or near a 
switch, which switch was connected 
with tracks used for both interstate 
and intrastate comriieree" determines 
the character of the employment of 
both employee and earner as inter¬ 
state for purpos<*s of an action un¬ 
der Employers’ Liability Act.—Smith 
V. Payne, C.C.A.N.J., 269 F. 1. 

Switching to destination 

Where an empty tank car had Its 
origin out of the state, and its des¬ 
tination at the plant of its owner in 
the state, a switchman of a t<*rminal 
company in a crew moving it over 
its tracks to the switch track of the 
owner was engaged in interstate 
commerce.—O’Neill v. Sioux City 
Terminal Hy. Co., 186 N.W. 633. 193 
Iowa 41. 

Switching to repair track 

Brakeman, killed by being thrown 
from top of car being switched to 
repair track, but en route to another 
state was engaged in interstate com¬ 
merce.—Geer v. St. Louis, S. F. & 

T. Ry. Co.. 194 S.W. 939, 109 Tex. 36. 
Xetuming empty oars 
One engaged in the initial step of 
a switching operation, which would 
start cars upon their return trip to 
a place in another state to be load¬ 
ed again was engaged in interstate 
commerce, the cars in question be¬ 
ing exclusively used for the hauling 
of concentrates from the point in 
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state train** or moving to pick up cars for inter- switching or cutting out an intra-state car in order 
state commerce ;*^ moving an empty car for the to let an interstate train proceed,*® or switching an 
purpose of reaching an interstate car moving or empty or intra-state car as preliminary only to the 


the other state.—McAdoo v. McCoy. 
Tex.Civ.App., 216 S.W. 870, certiorari 
denied 41 S.Ct. 447, 265 U.S. 576, 65 
Li.Ed. 793. 

Interstate shipment 

Switchman, employed In switching: 
car containing; interstate shipment 
for purpose of its transportation to 
destination in state, was injured in 
interstate commerce, although ship¬ 
ment had been changred from car in 
which it was brought into state.— 
Louisville & N. R. Co. v. Meadors’ 
Adm’r, 197 S.W. 440, 176 Ky. 766. 

33. U.S.—Wyatt v. New York. O. & 
W. R. Co., C.C.A.N.Y.. 45 F.2d 
706, certiorari denied Now York. 
O. & W. R. Co. V. Wyatt, 61 S.Ct. 
863, 283 U.S. 829, 76 L.Ed. 1442-— 
Baltimore & O. R. Co. v. Flechtncr, 
C.C.A.Ohio, 800 F. 318, certiorari 
denied 45 S.Ct. 96. 266 U.S. 6i:i. 69 

L.Ed. 468—Davis v. Dowling, C.O. 
A.Tenn., 284 F. 670. 

Ill.—^Whlte V. Jackson. 221 Ill.App. 
129, certiorari denied Jackson v. 
White. 42 S.Ct. 186, 267 U.S. 059. 
66 L.Ed. 421. 

Ind.—Harris v. Chicago & E. I. Ry. 
Co., 158 N.E. 636, 87 Ind.App. 11 — 
Chicago & B. R. Co. v. Feighiner, 
114 N.E. 659, 76 Ind.App. 677. 
Minn.—Hols v. Chicago, M., St. P. 
& P. R. Co., 224 N.W. 241, 176 
Minn. 675. 

Mo.—Aly V. Terminal R. R. Ass’n of 
St. Louis, 78 S.W.2d 851. 336 Mo. 
340. 

N.J.—Coll V. Lehigh Valley R. Co., 
130 A. 225, 8 N.J.Misc. 869. affirm¬ 
ed 132 A. 922, 102 N.J.Law 713. 
N.y.—Daley v. Boston & M. R. R., 
166 N.T.S. 840, 103 Misc. 6 45, af¬ 
firmed 170 N.Y.S. 1076, 184 App. 
Div. 916. 

N.C.—Gaddy v. North Carolina R. 

Co.. 96 S.E. 926, 175 N.C. 516. 

Pa.—Sullivan v. Baltimore & O. R. 
Co.. 116 A. 369, 272 Pa. 429, cer¬ 
tiorari denied Baltimore & O. R. 
Co. V. Sullivan. 42 S.Ct. 272, 268 
U.S. 621, 66 L.Ed. 795. 

12 C.J. p 46 note 22 [a] (10). 

Xntra-stats car 

(1) That an employee, when in¬ 
jured, was riding an intra-stale car 
to place it with others, both intra¬ 
state and Interstate, then being 
made up for an interstate tram, war¬ 
ranted a finding that he was em¬ 
ployed in “interstate commerce.” 
U.S.—^Baltimore & O. R. Co. v. 
Darling. C.C.A.Ohlo. 8 F.2d 987— 
Pennsylvania R. Co. v. Morrison, 
C.C.A.Ohlo. 8 F.2d 986. 

Miss.—Gulf, M. & N. R. Co. v. Walt¬ 
ers. 134 So. 831. 161 Miss. 313. 
(2/ So. where a switchman, em¬ 
ployed by Interstate railroad, had 


helped pick up and put on main line 
twenty cars of interstate freight, 
and was injured while on way to 
pick up five intra-state cars to at¬ 
tach to the interstate cars, he was 
engaged in a task substantially a 
part and necessary incident of inter¬ 
state commerce.—Healy v. Chicago, 

M. & St. P. Ry. Co.. 206 N.W. 260, 
164 Minn. 353. 

(3) Where a brakeman at the time 
of Injury was engaged in controlling 
the movement of an intra-state car 
on a yard track to prevent It from 
coming into collision with interstate 
cars of a train then being made up, 
his work was so bound up with in¬ 
terstate commerce as to constitute a 
part thereof. 

U.S.—Baltimore & O. R. Co. v. 
Darling, supra. 

Utah.—Roach v. Los Angeles & S. L. 
R. Co.. 256 P. 1061, 69 Utah 630. 

Noting cars 

(1) Where a railroad was engaged 
in interstate traffic and at the time 
of an injury its employee was walk¬ 
ing through the yard noting cars to 
be made up into interstate trains, 
such employee was engaged in in- 
terstaio commerce. 

U.S.—St. Louis, etc., R. Co. v. Seale, 
33 S.Ct. 651, 229 U.S. 156, 67 L. 
Ed. 1129, Ann.Cas.l914C 166, re¬ 
versing, Tex.Civ.App., 148 S.W. 
1099. 

Ala.—Southern Ry. Co. v. Pi.sher, 74 
So. 580, 199 Ala. 377. 

Ind —^Pittsburgh, etc., R. Co. v. 
Farmers’ Trust, etc., Co., 108 N.E. 
108, 183 Ind. 287. 

Va.—Southern Ry. Co. v. Wilmouth, 
163 S.E. 874, 164 Va. 682, certio¬ 
rari denied Wilmouth v. Southern 
Ry. Corporation, 61 S.Ct. 81, 282 
U.S. 878, 75 L.Ed. 775. 

(2) However, an employee who 
was injured while checking freight 
cars being made up into trains on 
separate tracks when he fell across 
path of car on approaching car on 
one track to get its number would 
not be engaged in interstate com¬ 
merce, unless one or more cars on 
tracks which he was approaching 
were destined for points outside of 
the state, since each train would be 
taken as a separate unit.—Gay v. 
Osteen, Ga.App., 192 S.E. 639. 

Making fill for train 

The switching of cars making up 
a fill or string of cars to be directly 
put in a particular interstate train is 
so closely and directly related to in¬ 
terstate commerce as to be a part of 
it.—Roach v. Los Angeles & S. L. 
R. Co., 256 P. 1061, 69 Utah 630. 
anbaegnent conatermand of ordora 
If an intra-state car, in the move¬ 
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ment of which plaintiff was injured, 
was, under orders of defendant rail¬ 
road. switched and prepared to be 
directly carried out by an interstate 
train and to become a part of It, 
then, if after such work was done 
the order was modified, or because 
of some contingency arising there¬ 
after the car was not taken out by 
such train, such modification or con¬ 
tingency would not affect the char¬ 
acter or purpose of the work so per¬ 
formed by the crew.—Roach v. Los 
Angeles & S. L. R. Co., 266 P. 1061, 
69 Utah 630. 

What constitutes interstate train see 
supra 8 39. 

34. U.S.—Grand Trunk Western Ry. 
Co. V. Reid. C.C.A.Mich., 42 F.2d 
403. 

Ala.—Mobile & O. R. Co. v. Williams, 
121 So. 722. 219 Ala. 2,38. 

111.—Jeneary v. Chicago & Interur- 
ban Traction Co., 22.5 Ill.App. 122, 
affirmed 138 N.E. 203, 306 111. 392. 
Engine oonpled to intra-state oar 
Switchman injured while on engine 
coupled to car in intra-state com¬ 
merce, and on way to pick up car for 
interstate commerce, was engaged 
in interstate commerce.—Birming¬ 
ham Belt R. Co. V. Dunlap, C.C.A. 
Ala., 58 F.2d 951. 

Dropping intra-state oar 

Yard switchman, Injured while 
dropping intra-state car while on 
way to get inlenstale cars, was en¬ 
gaged in interslHle commerce.—Sul¬ 
livan V. Wabash Uy. Co., C C A.Ohlo, 
23 F.2d 323. 

36. U S.—Loui.sville & N. R Co. v. 
Parker, 37 S.Ct. 4 , 242 U.S. 1.3, 61 
L.Ed. 119, affirming 177 S.W. 466, 
165 Ky. 658—Lcuthe v. Erie Li. Co., 
D.C.N.Y., 12 F.Supp. 161. 

12 C.J. p 45 note 22 [a] (11). 

30. U.S.—Wabash Ry. Co. v. Bridal, 
C.C.A.MO., 94 F.2d 117—Kan.sas 
City Southern Ry. Co. v. Quin, C. 
C.A La., 85 F.2d 486, certiorari de¬ 
nied 57 S.Ct. 116, 299 U.S. .590, SI 
L.Ed. 434—Youngstown & O. R. 11. 
Co. V. Jlalverstodt, (\C.AOhio, 12 
F.2d 995-~Roap v. Hines, G.C.A.N. 
Y., 273 V. 88. 

Mo.—Rogers V. MobiJe & O. R. Co., 
85 S.W.2d 681, 337 Mo. 140, c»*rLlo- 
rari denied Mobile & O. R. t^o. v. 
Rogers, 66 SCI. 178, 296 U.S. 642, 
80 L.Ed. 456—Midwest Nat. Bank 
& Trust Co. v. Davis, 233 S.W. 406, 
288 Mo. 563. 

Neb.—Stewart v. Wabash Ry. Co., 
182 N.W. 496, 106 Neb. 812. 

N.y. —Khoe v Delaware, L. & W. R. 
Co., 195 N E. 196, 266 N.Y. 553. 
reversing 273 N.Y.S. 430, 242 App. 
Div. 719, and certiorari denied In¬ 
dustrial Board of State of New 
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final disposition of an interstate car;®*^ moving an 
empty car to be weighed in order to determine the 
net weight of an interstate Ioad;38 spotting a car 
intended for interstate transportation,^9 notwith¬ 
standing the shipper’s right to change the destina¬ 
tion to some intra-state point moving an engine 
from the point of completion of one act of inter¬ 
state commerce to the point of commencement of 
another,^! moving a locomotive to the home station 
immediately after performing services in further¬ 
ance of interstate commerce,^2 or returning from 
the handling of an interstate car;^3 or crossing a 


track in the yards to the engine after helping 
switch interstate cars.^^ Furthermore, since an 
interstate train entering a switching yard retains 
its interstate character until all the cars arc dis¬ 
tributed to their appropriate places, a switchman 
injured before such disassociation has been effected, 
while standing by for further switching duty, is 
within the act.^® 

On the other hand, where the dominant task was 
the intra-state movement the employee is not with¬ 
in the act while assisting in or moving intra-state 
cars,^® even though done to clear a track for in- 


York V. Delaware L. & W. R. Co., 
56 S.Ct. 113. 296 U.S. 697, 30 L.Ed. 
423—LierneHH v. Lorn? Inland R. 
Co., 216 N.Y.S. 656, 217 App.Div. 
301. 

Tex.—Hudgins v. Kansas City, M. & 
O. R. Co.. Civ.App., 2 S.W.2d 958. 
error refused—Texas & P. Ry. Co. 

V. Lester, Civ.App., 207 S.W. 555, 
error refused. 

Utah.—Roach v. Los Angeles & S. 

L. R. Co., 256 P. 1061, 69 Utah 530. 
12 C.J. p 46 note 22 fa] (7). (8). fbl. 
37. U.S.—Dnvia v. Dowling, C.C.A. 
Tenn., 284 P. 670. 

Ind.—Propst v. Spitznagle, App., 13 
N.E.2d 899. 

Minn.—Oouoh v. Chicago Great 
Western R. Co., 216 N.W. 234, 172 
Minn. 447, <*ertiorari denied (Chica¬ 
go Great Western R. Co. v. Crouch, 
48 S.Ct. 628, 277 U.S. 591, 72 L.Ed. 
3 003. 

Mo.—Gieseking v. Litchfield & M. 
Ry. Co., 94 S.W.2d 376, 339 Mo. 1. 

3Bw Ill.—Curran v. Chicago Short 
Line Ry. ('’o., 198 Ill.App. 164, error 
dismissed 38 S.Ct. 424, 246 U.S. 
655, 62 L.Ed. 924. 

39. U.S.—Grand Trunk Western R. 
Co. V. Boylen, C.C.A.lnd., 81 F.2d 
91—Hoffman v. New York. N. H. 
& H. R. Co., C.C.A.N.Y.. 74 F.2d 
227, certiorari denied New York, 
N. H. & H. R. Co. V. Hoffman, 55 
S.Ct. 613. 294 U.S. 715, 79 L.Ed. 
1248. 

Ill.—Jeneary v. Chicago & I. Trac¬ 
tion Co.. 138 N.E. 203. 306 Ill. 392, 
affirming 225 Ill.App. 122. 

Ind.—Propst v. Spitznagle, App., 13 
N.E.2d 899. 

Md.—Thomas v. Pennsylvania R. Co., 
160 A. 793, 162 Md. 509. 

Mich.—Baughman v. Grand Trunk 
Western R. Co.. 259 N.W. 897, 271 
Mich. 244. 

Wash.—Aldread v. Northern Pac. Ry. 

Co.. 160 P. 429, 93 Wash. 209. 

12 C.J. p 45 note 22 [a] (9). 
Vrellmlaarj swltohlng 

Switching a car to a place in de¬ 
fendant's yards where it was to be 
placed in a local train and taken 
to a station a dozen miles away, for 
the purpose of being loaded that day 


with an Interstate shipment, consti¬ 
tutes an employment in interstate 
commerce.—Christy v. Wabash U. 
Co., 191 S.W. 241. 195 Mo.App. 232, 
error dismissed l*ryor v. Christy, 
38 S.Ct. 424. 246 U.S. 656, 62 L.Ed. 
924. 

410. U.S.—Grand Trunk Western R. 
Co. V. Boylen. C.C.A.lnd., 81 F.2d 
91. 

41. Ill.—Wangerow v. Industrial 
Board. 121 N.E. 724, 286 Ill. 441. 

42. U.S.—Denni.son v. Payne, C.C.A. 
N Y., 293 F. 333—Director General 
of Railroads v. Bennett, C.C.A Pa., 
268 F. 767, certiorari denied, 1921, 
41 S.Ct. 218, 254 U.S. 656, 65 L.Ed. 
460. 

N.Y.—O'Brien v. U. S. Railroad Ad¬ 
ministration. 185 N.Y.S. 447, 194 
App.Div. 63, affirmed 132 N.E. 867, 
231 N.Y. 611. 

Storage track 

Locomotive fireman on train of in¬ 
terstate commerce, who was injured 
after the train had comph'led its 
journey and after locomotive had 
been uncoupled from train and was 
being placed on a storage track, was 
injured while engaged in interstate 
commerce.—Garber v. Missouri I’ac. 
Ry. Co., Mo., 210 S.W. 377. 

Xovlag for repairs 

Railroad yardmaster engaged in 
taking an Injured engine to a round¬ 
house for repairs after removing it 
from an interstate train which then 
proceeded on its way. was engaged 
in Interstate commerce.—Spaw v. 
Kansas City Terminal Ry. Co., 201 S. 

W. 927, 198 Mo.App. 662. 

43. Mo.—Laughlin v. Missouri Pac. 

R. Co., 248 S.W. 949. 297 Mo. 345. 
N.Y.—Straker v. Erie R. Co.. 201 N. 

Y.S. 243, 206 App.Div. 338, certio¬ 
rari denied Erie R. Co. v. Straker. 
44 S.Ct. 335, 264 U.S. 587, 68 L.Ed. 
863. 

44. U.S.—Erie R. Co. v. Downs, N. 
Y., 260 F. 416, 162 C C.A. 486, cer¬ 
tiorari denied 38 S 583. 247 U. 

S. 522, 62 L.Ed. 1247. 

43. Me.—Hatch v. Portland Termin¬ 
al Co., 131 A. 5. 125 Me. 96. 

4a U.S.—Pope V. Utah-Idaho Cent. 
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R. Co., C.C.A..Utah, B4 F.Jd 67B— 
Shauberger v. Erie R. Co.. C.C.A. 
Ohio, 25 F.2d 297—Schauffele v. 
Director General of Railroads, C C. 
A.N.J., 276 F. 115, certiorari denied 
Schauffele v. Payne. 42 S.Ct. 270, 

257 U.S. 661, 66 L.Ed. 422. 

Del.—I*ullman Car Lines v. Riley, 
114 A. 920, 1 W.W.Harr. 440. 

Ill.—Lavigne v. Chicago, M., St. P. 
& P. R. Co., 4 N.E 2d 785, 287 Ill. 
App. 253, 268, certiorari denied 58 

S. Ct. 32. 

Ind.—Squibb v. Elgin, J. & E. Ry. 

Co., 190 N.E. 879, 99 Ind.App. 136. 
Ky.—Louisville & N. R. Co. v. Car¬ 
ter, 10 S.W.2d 1064, 226 Ky. 561. 
Miss.—Hines v. Green, 87 So. 649, 
125 Miss. 476, certiorari granted 
Davis v. Green, 42 S.Ct. 51, 267 U. 
S. 627, 66 L.Ed. 404, and reversed 
on other grounds 43 S.Ct. 123, 260 

U. S. 349. 67 L.Ed. 299. 

Mo.—Siegel v. M Issoun-Kansas-Tex- 
as K. Co., 119 S.W.2d 376—rhillips 

V. Union Terminal Rv Co., 40 S. 

W. 2d 1046, 328 Mo. 210. certiorari 
denied 52 S.Ct. 36, 2X4 U.S. 660. 
76 L.Ed. 659—Jarvis v. Chicago. B 
& Q. U. Co., 37 S.W 2d 602. 325 Mo. 
42S, certiorari denied 52 S.Ct. 19, 
284 U.S. 635. 76 L.Ed. 540—Martin 
V. St. Louis-San Francisco Ry. Co., 

258 S.W. 1023. 302 Mo. 506. 

N.Y.—Ward v. Erie R. Co.. 172 N.Y. 

S. 691, 185 App.Div. 841. 

X.C.—Barbee v. Davi.s, 121 S.E. 176, 
187 N.C. 78, certiorari denied Da¬ 
vis v. Barbee, 44 S.Ct. 4 01, 264 C. 
S. 588. 68 L.Ed. 863. 

12 C.J. p 46 note 23 [a] (1), (2). 
Znterstata engine 

Injury to employee during switch¬ 
ing operations, by which car in in¬ 
tra-state commerce was moved by 
engine disconnected from interstate 
train, for purpose of shifting the In- 
tra-state car to a siding of its con¬ 
signee, did not occur in interstate 
commerce, although engine and car 
were subsequently joined to inter¬ 
state train and proceeded together 
for some distance, and switching 
movement was interrupted by plac¬ 
ing entire train on siding, so as to 
permit the passage of another inter¬ 
state train.—Mayor v. Central Ver- 
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terstatc traffic or while moving empty cars not 
yet assigned to interstate commerce,^* even though 
prior to the movement they had been engaged in 
interstate service which had ended^® or were so 
used thereafter;®® making up an intra-state 
train moving cars which had been engaged in 
interstate commerce or placing them for unloading 
after termination of the interstate movement or 
moving partly loaded interstate cars merely to ex¬ 


pedite the moving of intra-state cars;®* and, like¬ 
wise, an employee is not within the protection of 
the act while on the way to pick up undesignated 
empty cars,®^ while returning to the home station 
immediately after performing intra-state services,®® 
while awaiting orders for future work after com¬ 
pleting an interstate movement,®® while riding on 
an engine not then engaged in an interstate move¬ 
ment on his way to lunch immediately after con- 


mont Ry. Co.. C.C.A.N.Y.. 26 P.2d 905. 
afTIrmed 26 F.2d 907, certiorari de¬ 
nied 49 S.Ct. 26. 278 U.S. 624, 73 L. 
Ed. 645. 

Betrackar 

Where there were no more cars to 
be moved by switch eni?ine.<i, and the 
only business the engfine had upon a 
track at the time of an accident re¬ 
sulting: in the death of the engineer 
was to accommodate helpers in 
transferring a retracker from one 
end of the yards to the other, the en¬ 
gine and deceased were not engaged 
in interstate commerce. — Meyers’ 
Adm'x V. Chesapeake & O. Ry. Co., 
269 S.W. 1027, 202 Ky. 443. 

Bepairod looomotlvs 

Employment on locomotive taking 
another locomotive for test after re¬ 
pair was not in interstate commerce. 
—Konsoute v. Pennsylvania R. Co., 
135 A. 209, 287 Pa. 302. 

Water car 

Switchman was not engaged in in¬ 
terstate commerce merely because he 
WHS engaged in moving water car 
supplying workmen maintaining 
track used in interstate <*ommerce.— 
Roach V. Ijos Angeles & S, L. R. Co.. 
2&G 1\ 1061. 69 Utah 630. 

Snbseaueat events not controlling 
Brakeman of tram of empty coal 
cars, who was killed while switching 
loaded cars after interstate car had 
been dropped, was not engaged in in¬ 
terstate commerce, although one of 
cars switched was subsequently bill¬ 
ed as interstate, and although other 
interstate cars were subsequently 
picked up by train on return trip.— 
Grigsby v. Southern Ry. Co., C.C.A. 
Tenn., 8 F.2d 988, certiorari denied 
46 S.Ct. 638, 268 U.S. 704, 69 L.Ed. 
1166. 

47. U.S.—Rice v. Baltimore & O. R. 
Co., C.C.A.Ohio. 42 F.2d 387. 

Mo.—Siegel v. Mi.ssouri-Kansaa-Tex- 
as R. Co., 119 S.W.2d 376. 

48. U.S.—Wise v. Lehigh Valley R. 
Co., C.C.A.N.y.. 43 F.2d 692. 

Cal.—Scott v. Industrial Accident 
Commission of California, 70 P.2d 
940. 

Ill.—Chicago Junction Ry. Co. v. In¬ 
dustrial Board of Illinois, 116 N.E. 
647, 277 Ill. 512. 

Mich.—Baughman v. Grand Trunk 
Western R. Co.. 269 N.W. 897, 271 
Mich. 244. 

Minn.—Kraemer v. Chicago & N. W. 


Ry. Co.. 181 N.W. 847, 148 Minn. 
310. 

Mo.—McNatt v. Wabash Ry. Co., 74 
SW.2d 626. 336 Mo. 999. 

N.Y.—(^arey v. New York Cent. R. 
Co.. 165 N.E. 805. 250 N.Y. 345, re¬ 
versing 231 N.Y.S. 376, 226 App. 
Div. 722. 

W.Va.—Ewing v. Coal & Coke Ry. 
Co.. 96 S.E. 73. 82 W.Va. 427. cer¬ 
tiorari denied Coal & Coke R. Co. 
V. Ewing. 38 S.Ct. 683, 247 U.S. 
621, 62 L.Ed. 1216. 

12 C.J. p 46 note 23 [a] (3). 

Train carrying Interstate cars 

Where a local train operating en¬ 
tirely within the state, while switch¬ 
ing an empty freight car from one 
track to another in a private yard, 
attached it to rear end of train, the 
mer<‘ fact that several cars in train 
were consigned from points without 
state to owner of yard was not sufll- 
cient to sustain a finding that a 
brakeman injured by allegc'd defec¬ 
tive brake, while riding on empty 
car, was tmgnged in interstate com¬ 
merce, as distinguished from a mere 
local switching operation.—Murray 
V. Pittsburgh. (\. C. & St. L. R. Co.. 
107 A. 21, 263 Pa. 398. 

49. Mich.—Rogers v. Canadian Nat. 
Ry. Co.. 224 N.W, 429, 246 Mich. 
399, certiorari denied 50 S.Ct. 15, 
280 U.S. 654, 74 L.Ed. 610. 

N.J.—Lawrie v. Atlantic City R. Co., 
127 A. 818, 3 N.J.Misc. 267. 

60. U.S.—Geraghty v. I.ichigh Valley 
R. Co., C.C.A.N.Y., 70 F.2d 300. 
Mich.—Rogers v. Canadian Nat. Ry. 
Co.. 224 N.W. 429. 246 Mich. 399, 
certiorari denied 60 S.Ct. 16, 280 
U.S. 654, 74 L.Ed. 610. 

Proof 

(1) A switchman suing for inju¬ 
ries sustained when a grabiron came 
loose did not sustain burden of show¬ 
ing that he was engaged in “inter¬ 
state commerce” by proof that train 
carried cars destined to different 
states.—Atlantic Coast IJnc R. Co. 
V. Moore, Fla., 181 So. 374. 

(2) On the other hand, that a train 
had been broken up and supper had 
intervened, and only two cars were 
to be placed when a switchman sus¬ 
tained injuries because a grabiron 
came loose, was not conclusive proof 
that switchman was engaged in in¬ 
tra-state commerce.—^Atlantic Coast 
Line R. Co. v. Moore, supra. 
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61. Ga.—Gay v. Osteen, App., 192 S. 
E. 639. 

58. U.S.—Lehigh Valley R. Co. v. 

Barlow, N Y.. 37 S.Ct. 615, 244 U. 
S. 183, 61 L.Ed. 1070—SchaufTele v. 
Director General of Railroads. C.C. 
A.N.J., 276 F. 116, certiorari de¬ 
nied Schaufr«‘le v. Payne, 42 S Ct. 
270, 257 U.S. 661. 66 L.Ed. 422— 
Delaware, L & W. R. Co. v. Peck, 
N.Y., 265 F. 261, 166 C.C.A. 431. 

Ky.—Louisville & N. R. Co. v. Mea¬ 
dors* Adm’r, 197 S.W. 440. 176 Ky. 
765. 

Neb.—McDermott v. Chieago & N. W. 

Ry. Co., 24 8 N.W. 59, 124 Neb. 727. 
N.J.—Lawri(r> v. Atlantic City R. Co., 
127 A. 818. 3 N.J.Misc. 267. 
Immaterial considerations 

That railroad which delivered to 
consignee ears containing interstate 
shipments and took bills of lading 
was to reeeivi* no extra payment for 
switching ears in consignee’s plant 
18 immaterial on question whether 
switching operations occurred in In¬ 
terstate comineree, and so is the fact 
that cars whieh, after delivery to 
consignee had been weighed loaded, 
were to be reweighed empty to cheek 
tonnage fi»r determining freight, 
where freight conductor, injured dur¬ 
ing operations, was not taking un¬ 
loaded ears to scales.—Geraghty v. 
Lehigh Valley R. Co., C.C.A.N.Y,, 70 
F.2d 300. 

53. Ill.—East St. Louis Junction R. 
Co. V. Armour & C'o., 217 Ill.App. 
528—Roach v. Chicago. R. I. & I*. 
Uy. Co.. 227 Ill.App. 240. 

64. U.S.—Uj'flner v. Pennsylvania 
R. Co., C C.A N.Y., 81 F.2d 28. 

66. U.S.—Erie H. Co. v. Welsh, 37 S. 
Ct. 116, 2 12 US 303, 61 L.Ed. 319, 
affirming 105 N.E. 189, 89 Ohio St. 
81. 

Iowa.—Smith v. Inlerurban Ry. Co., 
171 N.W. 134. 186 Iowa 1045. cer¬ 
tiorari denied Inler-Urban R. v. 
Smith. 40 S.C't. 57. 251 U.S. 552, 64 
L.Ed. 410. 

Mo.--Bell V. Terminal Itailroad Ass’n 
of St. Louis. 18 S.W.2d 40, 322 Mo. 
886 . 

S.C.—Patterson v. Director General 
of Railroads, 105 S.K. 746. 115 S. 
C. 390. 

66. 111.—Bishop V. Chieago Junction 

Ry. Co.. 212 Ill.App. 333. 
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eluding an intra-state switching movemient,®^ or 
while performing other acts or services not so close¬ 
ly related to interstate transportation as to be prac¬ 
tically a part of it.®® 

•f. Flagging Policing, and Inspecting 

Flagmen, police ofScera, or Inapectora may be en¬ 
gaged in interatate commerce under certain circum- 
atancea. 

A flagman employed by a company engaged in 
both interstate and intra-state commerce is employed 
in interstate commerce while flagging a train regard¬ 


less of whether that train is engaged in interstate or 
intra-state commerce since his duties are essential to 
the safety of all trains;®® but it has been said this 
doctrine is not to be extended.®® 

According to the surrounding facts in the partic¬ 
ular case it has frequently been held that a railroad 
police officer was engaged in interstate commerce 
within the federal Employers’ Liability Act while 
guarding interstate trains or shipments®^ even 
though he was also at the same time guarding in¬ 
tra-state shipments;®® but on the other hand the 


67. Ill.—Gidley v. Chicago Short 
Line Ry. Co., 178 N.E. 399. 346 Ill. 
122, certiorari denied 62 S.Ct. 411. 
285 U.S. 664, 76 L.Ed. 943. 

SSL Mont.—McBain v. Northern Pac. 

Ry. Co.. 160 P. 654, 52 Mont. 578. 
12 C.J. p 46 note 23 fa] (4). 

Xoatiag depot and coachee 

Fireman on locomotive engine, at¬ 
tached to other engines which were 
taking on coal, was not engaged in 
interstate commerce, where his en¬ 
gine was used to generate steam for 
purpose of heating depot and passen¬ 
ger coaches in yards. 

U. S.—Chicago & N. W. Ry. Co. v. 
Bolle, 52 S.Ct. 59. 284 U.S. 74, 76 L. 
Ed. 173, reversing Bolle v. Chicago 
& N. W. Ry. Co., 258 Ill.App. 545, 
certiorari granted Chicago & N. W. 
Ry. Co. v. Bolle, 61 S.Ct. 656, 283 

U. S. 818. 76 L.Ed. 1434, certiorari 
denied 62 S.Ct. 6. 76 L.Ed. 1299. 

Ill.—Bolle V. Chicago & N. W. Ry. 
Co., 246 Ill.App. 31—Bolle v. Chi¬ 
cago & N. W. Ry. Co., 235 Ill.App. 
880, reversed on other grounds 165 
N.E. 287, 324 111. 479. 

Bstnrnlng after repairs 

Switchman, injured by falling 
from engine returning, upon com¬ 
pletion of repairs, to finish moving 
cars employed in both intra-state 
and interstate commerce, which it 
had left that morning, on becoming 
disabled was not engaged in inter¬ 
state commerce.—Birmingham Belt 
R. Co. V. Ellenburg, 104 So. 269, 213 
Ala. 146, certiorari denied Ellenhcrg 

V. Birmingham Belt R. Co., 46 S.Ct. 
26, 269 U.S. 669, 70 L.Ed. 416. 

89. U.S.—Philadelphia & R. Ry. Co. 

V. Di Donato, 41 S.Ct. 516, 266 U. 
S. 327, 66 L.Ed. 955, reversing Di 
Donato v. Philadelphia & R. R. 
Co., 109 A. 627, 266 Pa. 412, affirm¬ 
ing 28 Pa.Di8t. 380. 

Cal.—Southern Pac. Co. v. Industrial 
Accident Commission of State of 
California. 161 P. 1142, 174 Cal. 16. 
Ill.—^Pittsburgh, C., C. & St. L. R. 
Co. V. Industrial Commission. 126 
N.E. 128, 291 111. 396—Chicago & 
A. R. Co. V. Industrial Commission, 
124 N.E. 344, 288 Ill. 603—Capelle 
V. Chicago & N. W. R. Co., 280 Ill. 
App. 471. 


Pa.—Mahon v. Lackawanna W. V. 
R. Co., 198 A. 681, 131 Pa.Super. 
44. 

Brakeman railroad's construc¬ 
tion train whose related to 

both interstate and intra-state traffic. 
who, by direction of conductor, drop¬ 
ped off to flag interstate freight 
train approaching on same track, and 
fell and was injured was engoged in 
interstate commerce.—Southern Pac. 
Co. V. Industrial Accident Commis¬ 
sion, 178 P. 706, 179 Cal. 665. 

OroBsing tender, employed by In¬ 
terstate railway, part of whose duty 
it was, under agreement between 
railway and street railway, to .set 
street railway’s ae.maphores at inter¬ 
section with interstate railway, who 
was killed by automobile while pro¬ 
ceeding to set semaphores, was en¬ 
gaged in interstate commerce at the 
time.—Lynch v. Central Vermont 
Ry., J85 A. 669. 121 Conn. 461. 

Tower m a n , operating a semaphore 
when interstate tram passed, was 
engaged in interstate commerce.— 
Cincinnati, N. O. & T. P. Ry. Co. v. 
McWhorter, 262 S.W. 253, 203 Ky. 
252. 

Interstate train 

A crossing flagman required to 
give signals to an interstate train 
and injured, while assisting the en¬ 
gineer in its operation over the 
crossing is engaged in interstate 
commerce.—^West v. Atlantic Coast 
Line R. K., 93 S.E. 479, 174 N.C. 125. 
00. La.—Francis v. Louisiana & A. 
Ry. Co., 175 So. 638, 187 La. 975, 
reversing, App., 171 So. 146, certio¬ 
rari denied Louisiana & A. R. Co. 
V. Francis, 68 S.Ct. 264, rehearing 
denied 68 S.Ct. 362. 

Interstate transportation not shown 
Where the evidence showed that 
crossing flagman was killed by mo¬ 
torcycle while holding warning lan¬ 
tern at crossing because of approach 
of yard engine, which was proceed¬ 
ing to switch track to make up cars 
for both intra-state and interstate 
transportation, flagman’s work was 
not BO directly related to interstate 
transportation as to be practically a 
I part thereof.—Francis v. Louisiana & 
I A. Ry. Co., supra. 
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61. Ala.—Nichols v. St. Louis & S. 
F. R. Co., 151 So. 347, 227 Ala. 692, 
90 A.L.R. 842. 

Ill.—Michigan Cent. R. Co. v. In¬ 
dustrial Commission, 152 N.E. 694, 
321 III. 620—Wheelock v. Indus¬ 
trial Commission, 149 N.E. 614, 318 
Ill. 637. 

La.— Bordelon v. New Orleans Ter¬ 
minal Co., 129 So. 462, 14 La.App. 
60. 

N.J.—Cork V. Lehigh Valley R. Co., 
119 A. 88, 198 N..T.Law 143. 

N.y.—MacLemale v. New York Cent. 

R. Co., 300 N.Y.S. 68, 262 App.Div. 
379—Cullen v. Erie R. Co., 267 N. 
Y.S. 837, 239 App.Div. 223—Dade 
V. New York Cent. R. Co., 206 N. 
Y.S. 519, 210 App.Dlv. 508—O’Brien 
V. Pennsylvania R. Co., 176 N.Y. 

S. 390, 187 App.Div. 839. 

Tex.—Fort Worth & D. C. Ry. Co. 
V. Goodfcllow, CiV.App., 280 S.W. 
619. 

12 C.J. p 45 note 22 [a] (14). 

Tracks 

Employee of terminal company po¬ 
licing tracks used by intra-slaLe and 
interstate railroads, was discharging 
duty inseparably connected with in- 
tcrslato commerce.—Bordelon v. New 
Orleans Terminal Co., 129 So. 452, 14 
La.App. 60. 

62. Cal. — Atchison, T. & S. F. Ry. 
Co. V. Industrial Accident Commis¬ 
sion, 220 P. 342, 192 Cal. 765. 

Minn.—^Fitzgerald v. Great Northern 
Ry. Co., 196 N.W. 657, 167 Minn. 
412. 

Pa.—Elder v. Pennsylvania R. Co., 
180 A. 183, 118 Pa.8uper. 137. 

ICala purpose of employment 

Railroad police sergeant injured 
while riding train transporting in¬ 
terstate shipments in course of his 
employment to protect both inter¬ 
state and intra-state shipments from 
theft, was employed in interstate 
commerce, although train was also 
transporting intra-state shipments, 
latter were much more valuable and 
more likely to be stolen, and their 
presence was cause of his being as¬ 
signed to particular train.—Whee¬ 
lock V. Industrial Commission. 149 
N.E. 614, 318 111. 637. 
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facts of particular cases have been held to require 
holdings that a railroad officer was not, at the time 
©f his injury, engaged in interstate commerce,®^ 
and the fact that a new station and tracks, which an 
employee was gpiarding were designed, when fin¬ 
ished, for use in interstate commerce, docs not 
bring him within the federal act.®^ 

While actively performing his duty therein, one 
employed to inspect instrumentalities of interstate 
commerce is himself engaged in interstate com¬ 


merce®® but an employee inspecting cars not in ac¬ 
tual service is not.®® 

g. Construction and Repair Work 

Subject to the doctrine of remoteness, the repair of 
instrumentalities of interstate commerce, as distin¬ 
guished from construction of new instrumentalities, con¬ 
stitutes interstate commerce. 

Subject to the qualification that the doctrine of 
remoteness, generally considered supra § 51 b, is not 
to be disregarded even in the field of repair,®^ an 


63. Exuployment under atate law 

(1) Private railroad police ofllcer, 
employed under state law. was held 
not engragod in interstate commerce, 
under Employers* Liability Act. 
—I^elaware, L. & W. R. Co. v. Scales, 
C.C.A.N.Y., 18 P.ed 73. 

(2) Cause of action for death of 
employee of interstate railroad dur¬ 
ing strike, who was actually engaged 
in local police duty as deputy sher¬ 
iff, was held not to have arisen un¬ 
der federal Railroad Employers’ Lia¬ 
bility Act.—Feaster v. Southern Ry. 
Co., 15 F.2d 640. 

Posse 

Person employed by railroad as 
member of posse to apprehend ban¬ 
dits who had robbed intenstate train 
was not engaged in interstate com¬ 
merce.—Alabama Great Southern It. 
Co. v. Bonner, 75 So. U86, 200 Ala. 
228. 10 A.L.R. 1160. 

G-uardlng Interstate train 

Itailroad employee sent ahead of 
interstate train to secrete himself 
and guard it, shot by persons steal¬ 
ing coal from other cars standing in 
yard, was not engaged in interstate 
commerce, within federal Employers' 
Liability Act.—Chicago & A. It. Co. 
V. Industrial Commission, 125 N.E. 
378, 290 111. 599. 

Railroad primarily intrastate 

Where railroad was primarily en¬ 
gaged in intra-state business and 
railroad’s properly was wholly with¬ 
in boundaries of state, deputy in¬ 
jured while guarding railroad’s 
bridge was not engaged in interstate 
commerce.—C^liicago & Illinois Mid¬ 
land Ry. Co. V. Industrial Commis¬ 
sion, 199 N.E. 828, 362 Ill. 257. 

Night watchman employed to pa¬ 
trol railroad yards of interstate rail¬ 
road. to chase out intruders, and to 
report Ares was not engaged in in¬ 
terstate transportation.—Cali fore v. 
Chicago, St. P., M. & O. Ry. Co., 263 
N.W. 29, 220 Iowa 676. 

Watchman of repair shops 

Ill.—Wabash Ry. Co. v. Industrial 

Commission, 121 N.E. 569, 286 111. 

194. 

Yard polioeman of railroad shot by 
hobo after arrest on combined intra¬ 
state and interstate train was not 
engaged in interstate commerce, and 


if engaged In Interstate commerce! 
when removing hobos from interstate 
train, was not so engaged after tak¬ 
ing them to station for search.— 
Southern Ry. Co. v. Varnell, 131 So. 
803, 222 Ala. 237, certiorari denied 
51 S.Ct. 661, 283 U.S. 852, 75 L.Ed. 
1460. 

M. Ill.- Baltimore & O. C. T. R. Co. 
V. Industrial Commission, 8 N.E. 
2d 642. 366 111. 223. 

71 C.J. p 323 note 58. 

65. U.S.--McKay v. Monongahcln 
Ry. Co.. C.C.A.Pa.. 4 4 F.2d 150. 

Mo.—Hood V. Baltimore & O. Ry. Co., 
259 S.W. 471. 302 Mo. 609. 

Tex.—Texas & N. O. R. Co. v. Neill, 
Civ.App., 97 S.W.2d 279. error re¬ 
fused, Sup.. 100 S.W.2d 348, certio¬ 
rari granted 57 S.(U. 791, 301 U. 
S. 674, 81 L.Ed. 1.336, certiorari dis¬ 
missed 58 S.Ct. 118, rehearing de¬ 
nied 58 S.Ct. 268. 

Va.—Chesapeake & O. Rv. Co. v. 
Nixon, 125 S E. 325. 140 Va. 351. 
certiorari granted 4 5 S Ct 508. 267 
U.S. 590, 69 L.Ed. 802. and reversed 
on other gioiirids 46 S.Ct 495, 271 
U.S, 218, 70 L.Ed. 914. 

66. N.J.—Hart v. Central R. Co of 
New Jersey, 151 A. 906, 107 N.J. 
I-aw 190, aflirming judgment 147 
A. 733, 106 N.J.Law 31. 

67. U.S.—De Santis v. New York, 
N. H. & H. R. Co.. C.C.A.N.Y., 74 
F.2d 261. 

Ill.—Jackson v. Industrial Board of 
Illinois, 117 N.E. 705. 280 HI. 526. 
Minn.—Phillips v. (^hnago & N. Ry 
Co.. 225 N.W. 106. 177 Minn. 233. 
certiorari d»*nied 50 S.Ol. 36, 280 II. 
S. 587, 74 L.Ed. 635. 

Utah. — Shurtliff v. Oregon Short 
Line R. Co.. 211 P. 1058, 66 Utah 
161. 

Direct nee 

For repair work to constitute em¬ 
ployment in interstate commerce, in¬ 
strument being repaired must he one 
directly used in interstate transpor¬ 
tation.—Hams V. Missouri Pac. R. 
Co.. Mo., 114 S.W.2d 988. 

Preparation of material 

Where a railroad section repair 
hand was peeling ties intended for 
use in defendant’s interstate roadbed 
when injured, he was not engaged 
in interstate commerce within the 
federal Employers’ Liability Act.— 
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Karras v. Chicago & N. W. Ry. Co.. 
162 N.W. 923, 165 Wis. 578, L.R.A. 
1917E 677. 

Work held too remote 

In view of the particular facts In¬ 
volved, it has been held that an em¬ 
ployee was not engaged in interstate 
commi'reo while repairing, altering, 
or reconstructing: 

(1) Ammonia pump In terminal 
company’s plant for supplying ice 
us(‘d in Us pass(*nger station, refrig¬ 
erator cars, and refrigeralu)n uses 
genernliy.—Poff v. Washington Ter¬ 
minal Co.. 69 P.2d 572, 63 App.D.C. 
86 . 

(2) Boiler that had been discon¬ 
nected from other boilers some four 
davs i>reviously—Sullivan v. New 
York, N H. & H. R. Co.. C.C.A.N.Y., 
71 F.2d 725. 

(3) Bridge carrying highway 
nliove railroad’s tracks 

U.S.— JTailstcin v. I’cnnsylvania R. 

Co, C.C.A Ohio. 30 F.2d 591 
Mo.—Montgomery v. Terminal R. 
Ass n of St. L 0 UI.S, 73 S.W.2ii 236, 
335 Mo. 348, certiorari di nied 55 
SCI. 118. 293 U.S. 602, 79 L Ed 
694. 

(4) ("nr scales—Chie.ngo, M & SI. 

P. Ry. Co. V. f*hinn. 137 N !•: 885, 

86 Ind Apr. 646. (•(•rtiiwari denied 44 
S.Ct. 137, 263 U.S. 716, 68 L.Ed. 521. 

(5) Coal ehiite used for eoalirig in¬ 
tra-state and interslate irain.s. 

N.Y- Gallagher v. New York Cent. 

R. Co., 167 N.Y.S. 480, 180 App.Oiv 
88. affirmed 119 N.E. 10-14, 222 N Y. 
619, and certiorari denied Now 
York Cent. R. Co. v. Gallaglier, .‘{9 
SCM. 6, 218 U.S. 559. 63 L Ed. 12J 
N C. — Cnpi)ft V. Atlanta' Coast l..ine 

R. Co.. 101 S.E. 216. 178 N.G 558. 
certiorari dimied 40 S Ct 345, 253 
U.S. 580. 64 L.Ed. 726. 

Pa—Haney v. Baltimore & O. R. 
Co.. 188 A. 119, 324 Pa. 174. 

(6) IClectric motor, it not clearly 
appearing that motor was appliance 
used in connection with interstate 
commerce. 

US—Pennsylvania R. Co. v. Man¬ 
ning, C.C.A.I’a . 62 F.2d 293, certio¬ 
rari denied Manning v. Pennsyl¬ 
vania R. Co., 53 S.Ct. 667, 289 U. 

S. 738, 77 L.Ed. 1485—O’Dell v. 
Southern Ry. Co., D.C.S.C., 248 F. 
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employee is engaged in interstate commerce when 
he is repairing, altering, or reconstructing instru¬ 
mentalities used in interstate commerce,®* such as 


tracks and bridges over which interstate trains 
pass®* even though much intra-state traffic moves 


345, affirmed Southern Ry. Co. v. 
O’Dell, 252 F. 540. 164 C.C.A. 456. 

(7) Mowing: machine. 

Mo.—Harris v. Missouri Pac. R. Co., 
114 S.W.2d 988. 

Utah.—Southern Pac. Co. v. Indus¬ 
trial Commission of Utah, 264 P. 
965, 71 Utah 248, certiorari denied 
49 S.Ct. 11. 278 U.S. 605, 73 L.Ed. 
533. 

(8) Private spur track maintained 
by railroad company at expense of 
owner. 

N.Y.—In re Liberti, 167 N.Y.S. 478, 
180 App.Div. 90, affirmed Liberti 
V. Staten Island R. Co., 119 N.E. 
1053, 223 N.Y. 682. 

Tex.—Texas & P. Ry. Co. v. Rampy, 
Civ.App.. 71 S.W.2d 387. error dis¬ 
missed. 

(9) Roundhouse. 

Mass.—McCarthy v. New York, N. II. 
& H.. R. R., 189 N.E. 30, 285 Muss. 
211 . 

Vt. — Castongruay v. Crand Trunk 
Ry., 100 A. 908, 91 Vt. 371. 

(10) Sower in railroad terminal 
yard, althougrh death resulted from 
steam and scaldiner water flowingr 
into manhole from stationary boilers 
sometimes used In connection with 
interstate transportation.—Allen v. 
St. Louis-San Francisco Ry. Co., 53 
S.W.2d 884, 331 Mo. 461. 

(11) Smokejack in a roundhouse.— 
Deman v. Illinois Cent. R. Co., 13 N. 
E.2d 840, 294 Ill.App. 294. 

(12) Street crossinfp, as distin¬ 
guished from tracks on crossing.— 
International-Great Northern R. Co. 
V. Sifuentes, Tex.Civ.App., 6 S,W.2d 
192. 

(13) Tool used in repair work.— 
Denver & R. G. W. R. Co. v. Indus¬ 
trial Commission of Utah, 206 P. 
1103, 60 Utah 95. 

(14) Track of urban street rail¬ 
road which was not instrumentality 
of foreign commerce or part of gen¬ 
eral system so engaged, although it 
could be uat*d as part of journey by 
one going into foreign country.— 
Borelli V. International Ry. Co., 147 
N.E. 356, 240 N.Y. 54, reversing 203 
N.Y.S. 704, 208 App.Div. 514, certio¬ 
rari denied 46 S.Ct. 19, 269 U.S. 557, 
70 L.Ed. 410. 

(15) Water crane used to supply 
water to both intra-state and inter¬ 
state trains.—Drew v. Mis.«oiirl Pac. 

R. Co., Mo., 100 S.W.2d 516, 521, dis¬ 
approving and overruling Owens v. 
St. Louis-San Francisco Ry. Co., 46 

S. W.2d 930, 226 Mo.App. 226. 

(16) Water tank engine.—Boyer v. 
Pennsylvania R. Co., 169 A. 909, 162 
Md. 328. 


ea Ill.—Sells V. Grand Trunk West¬ 
ern Ry. Co., 206 Ill.App. 46. 

Ky.—Louisville & N. R. Co. v. Slew- 
art’s Adm’r, 269 S.W. 566, 207 Ky. 
516. 

Utah.—Steward v. Industrial Com¬ 
mission of Utah. 15 P.2d 334, 80 
Utah 394—Southern Pac. Co. v. In- 
dustriai Commission of Utah, 264 
P. 965, 71 Utah 248, certiorari de¬ 
nied 49 S.Ct. 11, 278 U.S. 605, 73 
L.Ed. 533. 

Work hold to bo latorstato eomxnoroo 

(1) (’’leaning soot from boiler in 
railroad’s power plant, generating 
electricity for operation of trains on 
one railroad wholly in New York and 
on another partly in New York and 
partly in New Jersey.—Guida v. 
Pennsylvania R. Co., 171 N.Y.S. 285, 
183 App.Jbv. 822, affirmed 121 N.E. 
871, 224 N.Y. 712. 

(2) Lining up pipe to transport 
sand for use on locomotives engaged 
in Interstate commerce.—Phillips v. 
Chicago & N. W. R. Co., 216 N.W. 
940, 173 Minn. 169. 

(3) Removing old smokestack in 
boiler room of ferry house for pur¬ 
pose of replacing it with new one.— 
Hiser v. Davis. 137 N.E. 596, 234 N. 
Y. 300, affirming 194 N.Y.S. 275, 201 
App.Div. 213. 

(4) Repairing a water spout at a 
tank where an interstate engine was 
waiting to take water.—Texas & P. 
Ry. Co. V. Williams, Tex.Civ.Ajip., 
200 S.W. 1149, error refused. 

69. U.S.—Indu.strial Accident Com¬ 
mission of State of California v. 
Payne, 42 S.Ct. 489, 259 U.S. 182, 66 
L.Ed. 888, reversing Payne v. In¬ 
dustrial Accident Commission of 
California, 195 P. 81, 50 Cal.App. 
161, in which certiorari is granted 

41 S.Ct. 377, 255 U.S. 567, 65 L. 

Kd. 789—Philadelphia. B. & W. R. 
Co. V. Smith, 39 S.Ct. 396, 250 U. 
S. 101. 63 L.Ed. 869, affirming 103 
A. 945. 132 Md. 645, 10 A.L.R. 1176 
—Miller V. Central R. Co. of New 
Jersey, C.C.A.N.Y., 58 F.2d 635, 

certiorari denied Central R. Co. of 
New Jersey v. Miller, 53 S.Ct. 18, 
287 U.S. 617, 77 L.Ed. 536—Bam¬ 
berger Electric R. Co. v. Winslow. 
C.C.A.Utah, 45 F.2d 499—Louisiana 
Ry. & Nav. Co. v. Williams, C.C. 
A.La., 272 F. 439. error dismissed 

42 S.Ct. 48, 257 U.S. 610, 66 L.Ed. 
396—Kansas City Southern Ry. Co. 
V. Martin. C.C.A.Tex., 262 F. 241— 
Frazier v. Hines, D.C.S.C., 260 P. 
874—Cincinnati, N. O. & T. P. Ry. 
Co. V. Hall, Tenn., 243 F. 76, 156 
C.C.A. 606. 

Ala.—Seaboard Air Line Ry. Co. v. 
Hackney, 116 So. 869, 217 Ala. 382 
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—Louisville & N. R. Co. v. Blank¬ 
enship, 74 So. 960. 199 Ala. 621. 

Ark.—Missouri Pac. R. Co. v. Hall, 
255 S.W. 707, 161 Ark. 122—Kansas 
City Southern Ry. Co. v. Leinen, 
223 S.W. 1, 144 Ark. 464, certiorari 
denied 41 S.Ct. 62. 254 U.S. 648, 65 
L.Ed. 456—Treadway v. St. Louis, 
I. M. & S. Ry. Co., 191 S.W. 930, 
127 Ark. 211. 

Colo.—Freeman v. Grove, 227 P. 650, 
75 Colo. 566, certiorari denied 45 S. 
Ct. 123, 266 U.S. 624, 69 L.Ed. 474 
—Denver & R. G. R. Co. v. Da 
Vella, 165 P. 254, 63 Colo. 71. 

Ga.—Gray v. Garrison, 176 S.E. 412, 
49 Ga.App. 472. 

Contrary view taken Charleston 
& W. C. R. Co. V. Anchors, 73 S.E. 
551, 10 Ga.App. 322. 

Ill.—Hines v. Industrial Commission, 
129 N.E. 175, 295 Ill. 231—Kus- 
turin V. Chicago & A. R. Co., 122 
N.E. 512, 287 111. 306, affirming 209 
Ill.App. 55—Orange v. Pitcairn, 280 
Ill.App. 566—Surinak v. Elgin, J. & 
E. Ry. Co., 235 Ill.App. 431—Wil¬ 
liams V. Illinois Cent. R. Co., 207 
Ill.App. 517—Godliy v. Wilson, 203 
Ill.App. 612, error dismissed Wil¬ 
son V. Godby, 39 S.Ct. 135, 248 U.S. 
595, 63 L.Ed. 4.38. 

Ind.—Southern Ry. Co. v. Jaynes, 140 
N.E. 556, 86 Ind.App. 451. 

Iowa.—Lammers v. Chicago Great 
W’estern R. Co., 175 N.W. 311, 187 
Iowa 1277. 

Kan.— Hook v. Atchison. T. & S. P. 
Ry. Co., 227 P. 531, 116 Kan. 556. 

Ky.—Illinois Cent. R. Co. v. Stovall, 
268 S.W. 1113, 207 Ky. 218—Mc- 
Gaughey v. Hines, 235 S.W. 712, 
193 Ky. 312—Louisville & N. R. 
Co. V. Williams’ Adm’r, 194 S.W. 
920, 175 Ky. 679, modillcation of 
opinion granted on other grounds 
197 S.W. 455, 177 Ky. 20—Louis¬ 
ville & N. R. Co. V. Netherton, 193 
S.W. 1035, 175 Ky. 159. 

La.—Higginbotham v. Public Belt 
Railroad Commission, App., 181 So. 
65, certiorari denied 181 So. 221— 
Crysel v. Texas & P. Ry. Co., App., 
152 So. 375—Peterson v. Louisiana 
Ry. & Nav. Co., 119 So. 759, 9 La. 
App. 714—Porter v. Lancaster, 2 
La.App. 47. 

Mich.—Cholerton v. Detroit, J. & C. 
Ry., 165 N.W. 606, 199 Mich. 647. 

Mo.—Carter v. St. Louis, T. & E. R. 
Co., 271 S.W. 358, 307 Mo. 696— 
Lopez v. Hines, 254 S.W. 37— 
Walls v. Thompson, App., 119 S.W. 
2d 43—Williams v. Pryor, App., 46 
S.W.2d 241. affirmed 200 S.W. 63. 
272 Mo. 613, which was reversed 
on other grounds Pryor v. Wil¬ 
liams, 41 S.Ct. 36, 254 U.S. 43, 65 
L.Ed. 120—Odell v. St. Louis-San 
Francisco Ry. Co., App., 281 S.W. 
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over the same structures,or a line carrying elec- I commerce,or a telegraph or telephone line by 
trie current used to propel the cars in interstate I which the operation of interstate trains is control- 


456—Wagner v. Chicago & A. R. 
Co., 232 S.W. 771, 209 Mo.App. 121, 
certiorari quashed Stale ex rcl. 
Chicago & A. R. Co. v. Allen, 236 
S.W. 868. 291 Mo. 206—Manes v. 
St. Louis-San Francisco R. Co.. 220 
S.W. 14, 206 Mo.App. 300—Dowell 
V. Wabash Ry. Co., App., 190 S.W. 
939. 

N.H.—Sweeney v. Boston & M. R. R., 
174 A. 676, 87 N.H. 90. affirmed 175 
A. 243, 87 N.H. 90, certiorari de¬ 
nied 65 S.Ct. 638, 294 U.S. 728, 79 

L. Ed. 1258—McLean v. Boston & 

M. R. R., 116 A. 436, 80 N.H. 262. 

N.J.—Vlncelli v. New Jersey Cent. R. 

Co., New Jersey Southern Division, 
121 A. 132, 98 N.J.Law 726. af¬ 
firmed Vincelll v. Central R. Co. of 
New Jersey, 125 A. 12, 100 N.J.Law 
187 — Swank v. Pennsylvania R. 
Co., Ill A. 44, 94 N.J. 546. affirming 
104 A. 26. certiorari denied I'enn- 
sylvania R. Co. v. Swank, 41 S.Ct. 
12. 254 U.S. 638. 65 L.Ed. 451— 
Agresta v. New York, O. & W. Ry. 
Co., 186 A. 817. 14 N.J.MKsc. 723. 
N.Y.—Pallocco V. Lehigh Valley R. 
Co.. 140 N.E. 212, 236 N.Y. 110, re¬ 
versing 190 N.Y.S. 867, 198 App. 
Div. 683—Kelly v. Fonda. J. & G. 
R. Co., 230 N.Y.S. 867, 224 App.Div. 
800—Collins v. Fonda, J. & <3. R. 
Co., 230 N.Y.S. 705, 224 App.Div. 
793. 

N.O. —Jackson v. J. A. Jones Const. 
Co., 148 S.E. 926, 197 N.C. 781— 
Cherry v. Atlantic Coast Line R. 
Co.. 93 S.E. 783, 174 N.C. 263. 

Or.—Makino v. Spokane, P. & S. Ry, 
Co.. 63 P.2d 1082, 155 Or. 317. 

Pa.—Bauchspies v. Central R. Co. of 
New Jersey, 135 A. 728, 287 Pa. 
690, certiorari denied 47 S.Ct. 476, 
273 U.S. 763, 71 L.Ed. 880—Velia 
V. Reading Co., 187 A. 495, 124 Pa. 
Super. 199—Mazzuco v. Pennsyl¬ 
vania R. Co.. 186 A. 255, 122 Pa. 
Super. 293—Peak v. Pennsylvania 
R. Co.. 184 A. 295, 121 Pa.Super. 
873—Martini v. Director General of 
Railroads, 77 Pa.Super. 529. 

S.C.—Thornhill v. Davis, 113 S.E. 
370, 121 S.C. 49, 24 A.L.R. 617— 
Johnson v. Atlantic Coast Line Ry. 
Co., 107 S.E. 31. 116 S.C. 135. 

Tenri.—Prince v. Nashville, C. & St. 
L. Ry., 274 S.W. 13, 162 Tenn. 189 
—Tennessee Cent. Ry. v. Scar¬ 
brough, 9 Tenn.App. 295—Lee v. 
Tennessee Central Ry. Co., 9 Tenn. 
App. 284—Louisville-N. R. Co. v. 
Jackson, 3 Tenn.App. 463. 

Tex.—Galveston, H. & S. A. Ry. Co. 
V. Contois, Com.App., 288 S.W. 164, 
affirming, Civ.App., 279 S.W. 929, 
certiorari denied 47 S.Ct. 659. 274 

U. S. 747, 71 L.Ed. 1320—Pisano 

V. Texas & N. O. R. Co., Civ.App.. 
112 S.W.2d 316, error dismissed— 
Fort Worth & D. C. Ry. Co. v. 
Doty. Civ.App., 64 S.W.2d 796, af¬ 


firmed Doty v. Port Worth & D. C 
Ry. Co., Com.App., 95 S.W.2d 104— 
Panhandle & S. P. Ry. Co. of Texas 
V. Sedberry, Civ.App., 46 S.W.2d 
719. 

Utah.—Perea v. Union Pac. R. Co.. 

173 P. 236, 62 Utah 286. 

Vt.—Goupicl V. Grand Trunk Ry. Co., 
Ill A. 346. 94 Vt. 337. 

12 C.J. p 47 note 32. 

Boad Bitnatod wholly in on# state 
Kan.—Coil v. Payne. 220 P. 172, 114 
Kan. 636. 

La.—Higginbotham v. Public Belt 
Railroad Commission. App., 181 So. 
66. rehearing denied 181 So. 221. 
Znatalling signal system 

(1) An employee of an interstate 
railroad was engaged in interstate 
commerce when in.stalling an electric 
signal system along the main line of 
the railroad, the purpose of the sys¬ 
tem being to protect trains carrying 
both interstate and intra-state com¬ 
merce. the system being attached to 
or connected with the rails of the 
track. 

U.S.—Oregon Short Line R. Co. v. 
Gubler. C.C.A.Utah, 9 P.2d 494, cer¬ 
tiorari denied 47 S.Ct. 100, 273 U.S. 
709, 71 L.Ed. 851. 

Ariz.—Saxton v. El Paso & S. W. 
R. Co.. 188 P. 267, 21 Ariz. 323. 

(2) Contrary view,—Texas & P. 
Ry. Co. v. Kelly, Tex.Coin.App., 61 
S.W.2d 299, reversing. Civ.App., 35 S. 
W.2d 749, certiorari denied Kelly v. 
Texas & P. R. Co., 53 S.Ct. 90, 287 

U. S. 644, 77 L.Ed. 657. 

PaintixLg bridg# 

Mo.—Morton v. Alton R. Co., App., 
118 S.W.2d 69. 

Strengtheiiiag smbankment 

If old ties were being thrown over 
interstate railway's embankment or 
fill to strengthen it for use in trans¬ 
portation, railway's servant, when 
Injured in such work, was engaged 
in interstate transportation, or in 
work so closely related as to be 
practically a part of it.—Ohio Valley 
Electric Ry. Co. v. Brumfield’s Adm’r, 
203 S.W. 541, 180 Ky. 743, error dis¬ 
missed Ohio Valley Electric R. Co. 

V. Hall. 39 S.Ct. 491, 250 U.S. 649, 63 
L.Ed. 1188. 

Switch 

An employee injured while repair¬ 
ing a switch so us not to delay in¬ 
terstate trains is engaged in inter¬ 
state commerce.— Jones v. Chesa¬ 
peake. etc., R. Co.. 149 S.W. 951. 149 
Ky. 566. 

Tnratabl# 

An employee repairing a turntable 
constituting an instrumentality of 
interstate commerce is engaged in 
interstate commerce. 

Mo.—Kepner v. Cleveland, C., C. & 
St. L. Ry. Co., 16 S.W.2d 826, 322 
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Mo. 299, 66 A.L.R. 699, certiorari 
denied Cleveland, C., C. & St. L. 
Ry. Co. V. Kepner, 60 S.Ct. 24, 280 
U.S. 664, 74 L.Ed. 618. 

Pa.—Lombardo v. JMttsburgh & L. 

E. R. R. Co., 91 Pa.Supcr. 307. 
Two decked bridge 

Employee is engaged in Interstate 
commerce, where repairing deck of 
bridge above that used by employer 
for interstate commerce particular¬ 
ly where the employer received toll 
from persons using the upper deck. 
—Swain V. Terminal R. R. Ass’n of 
St. Louis, 291 S.W. 166, 220 Mo.App. 
1088, certiorari denied Terminal R. 

R. Ass’n of Si. Louis v. Swain, 48 

S. Ct. 18, 275 U.S. 525, 72 L.Ed. 406. 
Withdrawal from nse 

That bridge, used in interstate 
commerce, was partially withdrawn 
from use during repairs did not pre¬ 
vent employee repairing it from be¬ 
ing engaged in interstate commerce. 
—Swain V. Terminal R. R. Ass’n of 
St. Louis, supra. 

What coastitates “repair** 

(1) “Repair” of interstate railway 
includes whatever may be necessary 
to keep subsisting railway, its struc¬ 
tures, and equipment in safe state 
for interstate traffic, or to maintain 
and Improve that state.—Bo.ver v. 
Pennsylvania R. Co., 169 A. 909, 162 
Md. 328. 

(2) A workman may be repairing 
an Instrumentality, although it is re¬ 
placed, so long as purpose is to rem¬ 
edy defect or supply insufficiency; 
the question depends on whether it 
retained same location and existed 
for same puri)ose uft('r repair.— 
Lombardo v. Pittsburgh & L. E. R. 
R. Co., 91 Pa.Sup*‘r. 307. 

Besolution of doubt 

Doubt whether labor upon inter¬ 
state railway is new construction 
work or repair should be resolved in 
favor of latter conclusion.—Boyer v. 
Pennsylvania R. Co., 159 A. 909, 162 
Md. 328. 

TO. La. — Higginbotham v. Public 
Belt Railroad Commission, App.. 
181 So. 65. certiorari denied 181 
So. 221. 

71. U.S.—Southern Pac. Co. v. In¬ 
dustrial Accident Commission of 
State of California. 40 S.Ct. 130, 
251 U.S. 259. 64 L.Ed. 258, 10 A.L. 
R. 1181, reversing Southern Pac. 
Co. V. Industrial Acc. Commission, 
171 P. 1071, 178 Cai. 20. 

Cal.—Southern Pac. Co. v. Industrial 
Accident Commission of State of 
California. 161 J*. 1143, 174 Cal. 19. 
N.J.—Stledler v. Pennsylvania K. Co., 
109 A. 612, 94 N.J.Law 197, certio¬ 
rari denied Pennsylvania R. Co. v. 
Stiedler, 40 S.Ct. 485, 253 U.S. 489. 
64 L.Ed. 1027. 
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led and directed,or an electric signal system^^ 
or when he is removing obstructions from interstate 
tracks*^^ or right of way.^® Furthermore although 
there is authority to the contrary,*^® it has been 
held that a person is employed in interstate com¬ 
merce when he is engaged in the repair or recon¬ 
struction of station buildings used for the accom¬ 
modation of interstate passengers,or freight 
sheds, depots, warehouses, and other facilities used 
by a carrier for receiving, handling, and discharg¬ 


ing interstate freight,*^® or a pumping house and 
pumping station already devoted to and used in in¬ 
terstate commerce.'^® 

An employee performing repair work or other 
work in connection with an engine, car, or other 
similar instrumentality habitually used in interstate 
commerce is entitled to the benefit of the provisions 
of the act, although at the time the instrumentality 
is temporarily at rest or out of service,®® or is not 


N.y.—Baker v. New York, N. H. & 
H. R. Co., 181 N.y.S. 675, 191 App. 
Div. 322. 

W.Va.—Halley v. Ohio Valley Elec¬ 
tric Ry. Co., 114 S.E. 672, 92 W.Va. 
172. 

79. Ind.—Vandalia R. Co. v. Ken¬ 
dall, 119 N.E. 816, 68 Ind.App. 1. 
Iowa.—Brier v. Chicafio, R. I. & P. 
Ry. Co., 168 N.W. 339, 183 Iowa 
1212. 

Mich.—Collins v. MIchiKan Cent. R. 

Co., 159 N.W. 535, 193 Mich. 303. 
Mo.—Brock v. Chicago, R I. & P. 
Ry. Co., 266 S.W. 691, 305 Mo. 502, 

36 A.Li.R. 89, certiorari denied Chi¬ 
cago. R. I, & P. Ry. Co. V. Brock. 
45 S.Ct. 226, 266 U.S. 634, 69 B.Ed. 
479—Yardo v. Hines, 238 S.W. 151, 
209 Mo.App. 547. 

12 C.J. p 47 note 34. 

73. Ky.—Houisville & N. R Co. v. j 
Mullins’ Adm'x, 203 S.W. 1058, 181 
Ky. 148. 

Mo.—Brewer v. Missouri Pac. R. Co., 
App., 259 S.W. 825. 

Becharging' batteries 

Work of recharging batteries used 
exclusively in railroad’s block .signal 
system is interstate eoniincrce.— 
Steward v. Industrial Commis.sioii of 
Utah, 16 P.2d 334. 80 Utah 394. 

74. U.S.—Kinzell v. Chicago, M. & 
St. P. Ry. Co., 39 S.Cl. 412. 2.50 U. 
S. 130, 63 L.Ed. 89.3, reversing 171 
P. 1136, 31 Idaho 365—New York 
Cent. R. Co. v. Porter, 39 S.Ct. 
188, 249 U.S. 168, 63 L.Ed. 536, re¬ 
versing Porter v. New York Cent. 
& H. R. R. Co., 166 N.Y.S. 1141— 
Southern Ry. Co. v. Puckett, Ga., 

37 S.Ct. 703, 244 U.S. 571, 61 L Ed. 
1321, Ann.Cas.l918B 69—Bam¬ 
berger Electric R. Co. v. Winslow, 
C.C.A.Utah, 45 P.2d 499. 

Colo.—Denver & R. G. R. Co. v. Wil¬ 
son, 163 P. 857, 62 Colo. 492. 

Mo.—Spaw V. Kansas City Terminal 
Ry. Co., 201 S.W. 927, 198 Mo.App. 
652. 

N.Y.—Scolfo V. Buffalo. R. & P. Ry. 
Co.. 207 N.Y.S. 455, 211 App.Div. 
243. 

Pa.—Reynolds v. Philadelphia & 
Reading R. Co., 28 Pa.Dist. 151, re¬ 
versed on other grounds 109 A. 
660, 266 Pa. 400, certiorari denied 
Philadelphia & R. R. Co. v. Reyn¬ 
olds. 40 S.Ct. 482, 253 U.S. 486. 64 
L.Ed. 1025. 


Tenn.—Mitchell v. Southern Ry. Co., 
12 Tenn.App. 523. 

Cleaning debris from exit 

Employee, killed while cleaning 
ddbris in shaft to be used a.s emer¬ 
gency exit from interstate subter¬ 
ranean tube, and wherein drain pipes 
leading from main track were laid, 
was engaged in interstate* commerce. 
—tMemerice v. Hud.son & M. Ry. Co., 
C.C.A.N.y., 11 F.2d 913, reversing, D. 
C., 8 F.2d 317. 

Removing snow 

U.S.—New York Cent. R. Co. v. 
I’orter. 39 S.Ct. 188, 249 U.S. 168, 
63 L.Ed. 536, reversing Porter v. 
New York Cent. & H. R. R. Co., 
156 N.Y.S. 1141. 

Ill.—Illinois Cent. R. Co. v. Indus¬ 
trial Commission, 182 N.E. 626, 349 
Ill. 451, certiorari denied Indus- 
trijtl Commission v. Illinois Cent. 
R. Co., 63 S.Ct. 397. 288 U.S. 606, 
77 L.Ed. 981. 

N.D.—Kennelly v. Northern Pac. Ry. 
Co.. 186 N.W. 648, 48 N.D. 685— 
Koofos V, Great Northern Ry. Co., 
170 N.W. 859. 

12 C.J. p 48 note 40. 

Berailing derailed car 
W.Va.—Shaffer v. Western Maryland 
Ry. Co., 116 S.E. 747. 93 W.Va. 300. 

76. Colo.—Freeman v. Frasher. 268 
r. 038, 84 Colo. 67, certiorari de¬ 
nied 49 S.Ct. 33, 278 U.S. 637. 731 
L.Ed. 553. 

N.y.—Quirk V. Erie R. Co., 139 N.E. 
556, 235 N.Y. 40.5. reversing 196 N. 
Y.S. 580, 203 App.Div. 347. 

76. U.S.—Louisville & N. R. Co. v. 

Brittain. C.C.A.Ala., 93 F.2d 3 59. 
Mo.—Boles V, Hines. App., 226 S.W. 
272. 

N.Y.—^Vollmers v. New York Cent. 
R. Co.. 119 N.P:. 1084, 223 N.Y. 571, 
reversing 167 N.Y.S. 426, 180 App. 
Div. 60. 

Reason for role 

“When the work is upon an object 
which, as relates to transportation, 
is static in its nature, and is par¬ 
ticularly static when the work in 
question is performed upon it, 
though that object may, before the 
work was done, have been useful 
and used in interstate commerce, and 
is to continue so. Indeed, though the 
work was done upon It to make it 
so, such repairs are of course not 
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transportation, neither are they so 
close to it as to be a part of it, and 
the repairman Injured doing them is 
not within the act.’’—Louisville K- N. 
R. Co. V. Brittain, C.C.A.Ala., 93 F. 
2d 159, 162. 

Bmployee's bouse 

(1) Carpenter repairing watch¬ 
man’s shanty is not engaged in in¬ 
terstate commerce.—^Klochyn v. New 
York Cent. R. Co., 218 N.Y.S. 207, 218 
App.Div. 296. 

(2) So an employee while on 
tracks on his way to repair dwelling 
of general manager was not em¬ 
ployed in interstate commerce.— 
Walden v. Cumberland R. Co., 203 S. 
W. 854, 181 Ky. 100. 

Storage bine 

Employee remodeling bins used to 
store repair parts is not engaged in 
interstate commerce.—Phillips v. 
Baltimore & O. R. Co., 135 A. 102, 
287 Pa. 390. 

Train sbed 

Painter injured while repairing 
skylight of terminal train shed was 
not engaged in interstate commeri'e 
—Martin v. Central R. Co. of New 
Jersey, 183 A. 901. 116 N.J.Law 349 
—Martin v. Central R. Co. of New 
Jersey, 182 A. 897, 116 N J.Law 162, 
reversing 178 A. 82, 115 N.J.Law 11. 

77. Minn.—Nash v. Minneapolis, 

etc., R. Co., 154 N.W. 957. 131 

Minn. 166. 

N.Y.—Chrosclel v. New York Cent., 
etc., R. Co., 159 N.Y.S. 924. 

12 C.J. p 47 note 36. 

78. U.S.—^Delaware, L. & W. R. Co. 
V. Busse, C.C.A.N.T., 263 F. 616. 

12 C.J. p 47 note 36. 

Baggage room 

An employee painting a baggage- 
room, used as an instrumentality in 
handling interstate and intra-state 
business, is engaged in interstate 
commerce although at the time of 
his injury it contained no interstate 
baggage.—Culp v. Atlantic City R. 
R., 110 A. 116, 93 N.J.Law 244. 

79. Mo.—^Newkirk v. Pryor, App., 
183 S.W. 682. 

80; U.S.—New York Cent. R. Co. v. 
Marcone. 50 S.Ct. 294. 281 U.S. 346, 
74 L.Ed. 892. affirming, Err. & 
App., Marcone v. New York Cent. 
R. Co., 144 A. 686, 106 N.J.Law 



15 C.J.S. 


COMMERCE 


§ 51 


being: put to the particular use for which it was 
designed;*^ but if the repair is not merely a tem¬ 
porary interruption of interstate service, and the 


locomotive or car is no longer an instrumentality 
of, or intimately connected with, interstate activi¬ 
ty, such an employee is not within the act,^2 the 


466, certiorari granted New York 
Cent. R. Co. v. Marconc. 50 S.Ct. 
27. 280 U.S. 540, 74 L.Bd. 601— 
Baltimore & O. R. Co. v. Kast, C. 
C.A.Ohio, 299 F. 419, certiorari de¬ 
nied 45 S.Ct. 95, 266 U.S. 613, 69 
Ii.Ed. 468—Hines v. Logan. C.C. 
A.Ala., 269 P. 105—Central R. Co. 
of New Jersey v. Sharkey, N.Y., 
259 P. 144, 170 C.C.A. 212—Atlan¬ 
tic Coast Line R. Co. v. Woods, S. 
C.. 252 P. 428, 164 C.C.A. 352. 

Ala.—Louisville & N. R. Co. v. Pet¬ 
tis, 89 So. 201, 206 Ala. 96. 

Ark.—McMahen v. Missouri Pac. R 
Co., 53 S.W.2d 998, 186 Ark. 399, 
certiorari denied Missouri Pac. K. 
Co. v. McMahen, 53 S.Ct. 526, 289 
U.S. 729, 77 L.Ed. 1479. 

Cal.—Southern Pac. Co. v. Indus¬ 
trial Accident Commission, 175 P. 
453. 179 Cal. 59—Lockhart v. 

Southern Pac. Co.. 267 P. 691, 692, 
91 Cal.App. 770, Quoting Corpus 
Juris. 

Ill.—Sheehan v. Wabash Ry. Co., 214 
Ill.App. 347. 

Ind.—Chicago M. & St. P. Ry. Co. v. 
Turpin, 145 N.E. 316, 82 Ind.App. 
78. 

Mich.—Sterner v. Michigan Cent. R. 

Co.. 204 N.W. 102, 231 Mich. 382. 
Mo.—Harlan v. Wabash Ry. Co., 73 
S.W.2d 749. 335 Mo. 414—Gandy v. 
St. Ijouls-San Francisco Ry. Co., 
44 S.W.2d 634, 329 Mo. 459—Mor¬ 
rison V. Terminal R. R. Ass'n, 
App., 67 S.W.2d 775—Glldcwell v. 
Quincy, O. & K. C. R. Co., 236 S. 
W. 677, 208 Mo.App. 372. 

N..T.-- -M.'ircone v. Now York Cent. R. 
Co.. 144 A. 636, 106 N.J.Law 466, 
certiorari granted New York Cent. 

R. Co. V. Marcone, 60 S.Ct. 27, 280 
U.S. 640, 74 L.Ed. 601, amrined 60 

S. Ct. 294, 281 U.S. 345, 74 L.Ed. 
892. 

N.Y.—Yannlsh v. New York Cent. R. 
Co.. 282 N.Y.S. 129, 246 App.Div. 
872, afRnned 3 N.E.2d 470, 271 N.Y. 
656, certiorari denied 57 S.Ct. 41— 
Salvo V. New York Cent. R. Co., 
215 N.Y.S. 646, 216 App.Div. 592. 
N.C.—King V. Norfolk & S. R. Co., 97 
S.E. 29, 176 N.C. 301, certiorari de¬ 
nied Norfolk Southern R. Co. v. 
King, 39 S.Ct. 257, 249 U.S. 699, 
63 L.Ed. 796. 

N.D.—Olson V. Great Northern Ry. 

Co., 219 N.W. 209, 56 N.D. 690. 
Ohio.—Moore v. Industrial Commis¬ 
sion of Ohio, 197 N.E. 403, 49 Ohio 
App. 386. 

Pa.—Koons v. Philadelphia & R. Ry. 

Co., 114 A. 262, 271 Pa. 468. 

S.C.—Cook v. Southern Ry. Co., 96 
S.E. 148, 109 S.C. 377. 

Tex.—International-Great Northern 

R. R. V. Lowry, Clv.App., 98 S.W. 
2d 383, error granted. 


Utah.—Peters v. Industrial Commis¬ 
sion of Utah, 277 P. 408, 74 Utah 
140—Kuchenmei.ster v. Los Ange¬ 
les & S. L. R. Co.. 172 P. 725, 62 
Utah 116. 

W1.S.—Richter V. Chicago. M. fr St. 
P. Ry. Co., 186 N.W. 616, 176 Wis 
188—Smigiel v. Great Northern Ry. 
Co.. 160 N.W. 1057, 166 Wi.s. 67. 

12 C.J. p 47 note 37. 

Betam to service after four-day 
inspection.—Backes v. Pennsylvania 
R. Co., 200 A. 181, 1.32 Pa.Super. 29. 
Withdrawal for ten days 

Workman repairing engine used 
exclusively in interstate commerce 
and originally withdrawn for ten 
days only wa.s engaged in interstate 
commerce although after his death 
the time for keeping it out of service 
was increased and more extended re¬ 
pairs were made, the facts exisiting 
at time of death, and not matters 
arising thereafter controlling.— 
Ogle.sby V. St. Louls-San Francisco 
Ry. Co.. 1 S.W.2d 172, 318 Mo. 79, 
certiorari denied St. Louis-San Fran- 
cl.seo R, Co. v. Ogle.sby, 48 S.Ct. 434, 
277 U.S. 687, 72 L Ed. 1001. 
Summoning of crew immaterial 
Pa. —Backes v. Pennsylvania R. Co., 
'200 A. 181, 132 Pa.Super. 29. 

81. Ala.—^Atlantic Coast Line H. 
Co. V. Jones, 63 So. 693, 9 Ala.App. 
499. 

12 C.J. p 48 note 88. 

82. U.S.—New York. N. H. * H. R. 

Co. v. Bezue. 62 S.Ct. 205. 284 U. 
S. 415, 76 L.Ed. 370, 77 A.L R 1370. 
reversing Bezue v. New York, N. 
H. & H. R. Co., 176 N.E. 828. 256 
N.Y. 427, affirming 248 N.Y.S. 926, 
232 App.Div. 840, and certiorari 
granted New York, N. H. & II. R. 
Co. V. Bezue. 52 S.Ct. 24, 284 U. 
S. 604, 76 L.Ed. 517—Iiidu.strial 

Accident Coinmi.ssuui of State of 
California v. Payne, 42 S.Ct. 489, 
259 U.S. 182, 66 L.Ed. 888, revcr.s- 
ing Payne v. Industrial Accident 
Commi.ssion of California, 195 P. 
81, 60 Cal.App. 161, certiorari 

granted Industrial Accident Com¬ 
mission of State of California v. 
Payne. 41 S.Ct. 377, 265 U.S. 567, 
65 Tj.Ed. 789—Minncapoll.s & St. 

L. R. Co. V. Winters, 37 S Ct. 170, 

242 U.S. 353. 61 L Ed. .358, Ann.Ca.s. 
1918B 54, affirming Winters v. 

Minneapoli.s & SI. L. R. Co., 155 
N.W. 1103, 131 Minn. 496—Spo¬ 

kane, P. & S. Ry. Co. V. Martin, C. 
C.A.Wash., 80 F.2d 322—Davis v. 
Baltimore & O. K. Co., C.C.A.Ohio. 
10 F.2d 140—Connolly v. Chicago. 

M. & St. P. R>. Co., D.C.VVash.. 
3 P\2d 818—Scoggins v. Union l*ac. 
R. Co., D.C.Minn.. 292 F. 162—Cen¬ 
tral R. Co. of New Jersey v. Pas- 


lick. N.T., 239 F. 713, 152 C.C.A. 
547. 

Ala.—Loveless v. Louisville &, N. R. 

Co., 75 So. 7, 199 Ala. 587. 

Cal.—Hines v. Industrial Accident 
Commission, 192 P. 869, 184 Cal. 1, 
14 A.L.R. 720, certiorari denied 
Payne v. Industrial Accident Com¬ 
mission. 41 S.Ct. 218, 264 U.S. 665, 
65 L.Ed. 459. 

Ga.—I*ayne v. Demott, 106 S.E. 9, 
26 Gn.App. 314. 

Ul.—Day V. Chicago & N. W. Ry. 
Co., 188 N.E. 540, 354 Ill. 469. af¬ 
firming 269 Ill.App. 435—Chicago, 
R. I. & P. Ry. Co. V. Industrial 
Commi.ssion. 123 N.E. 278, 288 Ill. 
126, certiorari denied 40 S.Ct. 15, 
250 U.S. 670, 63 L.Ed. 1199—Bar- 
tosik V. Chicago River & Indiana 

R. Co., 266 Ill.App. 28, certiorari 
denied 53 S.Ct. 401, 288 U.S. 609, 
77 L.Ed. 983—Foreman Trust & 
Savings Bank v. Grand Trunk 
Western Ry. Co., 242 Ill.App. 428, 
certiorari denied 49 S Ct. 252, 279 

U. S. 839, 73 L.Ed. 985—Bishop v. 
Chicago, M. & St. P. Ry. Co., 217 
Ill.App. 96. 

Kan.—DefCcnbaugh v. Union Pac. R. 

Co., 171 P. 647, 102 Kan. 569. 

Ky.—Watson v. LouKsville & N. R 
Co., 45 S.W.2d 499, 242 Ky. 14. 
La.—Flu it t V. New Orleans, T. M. 
Ry. Co., 174 So. 163, 187 La. 87. 
annullinp, App., 169 So. 803, cer¬ 
tiorari denied Baldwin v. Pluitt, 58 

S. Ct. 24. 

Miss—New Orleans & N. E. R. Co. 

V. Beard, 90 So. 727, 128 Miss. 172. 
appeal dismissed 43 S.Ct. 10, 260 

U. S. 7.52. 67 L.Ed. 496. 

Mo.—Tous.saint v. Cleveland, C., C. 
& St. L Ry. Co., 104 S.W.2d 263— 
J’oindexter v. Cleveland, C., C. & 
St. L. Ry. Co.. 4 S W.2d 1065. 319 
Mo. 285, certiorari denied 49 S.Ct. 
25, 278 U.S. 622, 73 L.Ed. 54 3. 

Neb.—Jame.s v. Chicago & N. W. Ry. 

Co.. 211 N.W. 100.3, 115 Neb. 164. 
N..1.—Bis.sctt V. Lehigh Valley R. 
Co.. 132 A. 302, 102 N.J.J..HW 283. 
affirmed 134 A. 915, 103 N.J.Law 
172, cerlic»rari denied Lehigh Val¬ 
ley R. Co. V. HI SSI tl. 47 S.Ct. 247. 
273 U.S. 738. 71 L.Ed. 867—IL-rzog 

V. Iline.s, 112 A. 315. 95 N.J.Law 
98—Albert v. Ceniral It. Co. of 
New Jersey, 190 A. 848. 15 N.J. 
Mise. 309—Brevii'r \. I’ennsylva- 
i:ia R. Co.. 182 A SIS. 14 N.J.Mise. 
130. 

N.Y.—La J’oiiil V. New York Cent. 
R. Co.. 4 Nys.2d S3. 254 App.Div. 
711—White V Lehigh Valley R. 
Co.. 297 N Y.S. 93.3. 261 App.Div. 
507—Zniiida v. Delaware, L. & W. 
R. Co.. 278 N.Y.S. 138. 243 App.Div. 
827, affirmed 198 N.E. 644, 268 N. 
Y. 659, certiorari denied Delaware 
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length of time during which the instrumentality is 
withdrawn from service and the extent of the re¬ 
pairs being important considerations in determining 
the question.83 The same principle is applicable 
to the repair of immovable facilities of interstate 
commercc.^^ 


Minor tasks. Where repair work is a part of in¬ 
terstate commerce, all minor tasks which form a 
part of the larger one are likewise interstate com¬ 
merce so as to make a person engaging in them en¬ 
gaged in interstate commerce,*5 and, although there 


L. & W. R. Co. V. Industrial Board 
of State of New York, 56 S.Cl. 498, 
297 U.S. 707, 80 L.Ed. 995—Morini 
V. Erie R. Co., 237 N.Y.S. 375, 227 
App.Biv. 822, affirmed 171 N.E. 773, 
253 N.Y. 539—Conklin v. New 
York Cent. R. Co.. 202 N.Y.S. 75, 
206 App.Div. 524, affirmed 144 N 
E. 895, 238 N.Y. 570, certiorari de¬ 
nied 45 S.Ct. 93, 266 U.S. 607, 69 
L.Ed. 465. 

Ohio.—Detroit & T. Shore Line R 
Co. V. Seigcl, App , 153 N.E. 870 
Okl.—ChicafcTo, R. I. & P. Ry. Co. v. 

Cronin, 176 P. 919, 74 Okl. 38. 

I’a.—Reynolds v. I’liiladelphia & R. 
Ry. Co., 109 A. 660, 266 Pa. 400, 
reversing 28 Pu.Dist. 151, c«‘rlio- 
rari denied Philadelphia & R. R. 
Co. V. Reynolds, 40 S Ct. 482, 253 

U. S. 486, 64 L.Ed. 102.5—llacke.s v. 
Pennsylvania R. Co, 200 A. 181, 
132 Pa.Super. 29. 

S.C.—Cook V. Southern Ry. Co., 96 
S.E. 148, 109 S.C. 377. 

Tenn.—Clements v. Nashville C. & 
St. L. Ry., 1 Tenn App 47. 

Tex.—St. Loui.s S. F. * T. Jlv. Co. 

V. Mullins, C’lv.App., 23 tS.WM’d 489 
—Payne v. Wynne, Civ.App., 2:13 
S W. 609, affirmed W.n nne v. I’ayne, 
Com.App, 244 S.W. 993. 

Utah.—Larkin v. Indu.strial Commis¬ 
sion of Utah, 208 P, 500, 60 ITtdh 
274—Denver & R. G W R Co v. 
lndu.Mtrial Commission of Utah, 
206 P. 1103, 60 Utah 9.5—Utah 

Rapid Transit Co. v. Industrial 
Commission of Utah, 204 1*. 87, 59 
Utah 232. 

Wis.—Minneapolis, St. P. Sr S. St. M. 
Ry. Co. V. Industrial Commi.ssion, 
279 N.W. 42. 

83* U.S.—Industrial Accident (Com¬ 
mission of ,State of California v. 
Payne, 42 S.Ct. 489, 259 U S 182, 
66 L.Ed. 888, rever.«lng Payne v. 
Industrial Accident Commission of 
California, 195 P. 81, 50 Cc.mI App 
161, certiorari granted Industrial 
Accident Commission of State of 
California v. Payne, 41 S.Ct. 377, 
265 U.S. 567, 65 L.Ed. 789. 

Neb.—James v. Chicago & N. W. Ry. 

Co., 211 N.W. 1003, 115 Neb. 164. 
Time of withdrawal 

An employee injured while en¬ 
gaged in repairing an engine or car 
customarily used in interstate com¬ 
merce was held not within the fed¬ 
eral Employers’ Liability Act where 
the instrumentality was removed 
from service for a period of: 

(1) Seven days.—Spokane, P. & S. 
Ry. Co. V. Martin, C.C.A. Wash., 80 F. 
2d 322. 


(2) Twelve days.— New York, N. 
II. & H. R. Co. V. Bezue, 52 S.Ct 
205, 284 U.S. 415, 76 L.Ed. 370, 77 
A.L.R. 1370, reversing Bezue v. New 
York, N. II. & H. R. Co.. 176 N.E. 828, 
256 N.Y. 427, affirming 248 N.Y.S. 926, 
232 App.Div. 840, and certiorari 
granted New York, N. H. & II. R. Co. 
V. Bezue. 52 S.Ct. 24, 284 IT.S. 604, 
76 L.Ed. 517. 

(3) Twenty-one days.—Clements v. 
Nashville, C. & St. L. Ry.. 1 Tenn. 
App. 47. 

(4) Two months. 

U.S.—IndiKstrial Accident Commis¬ 
sion of Stale <if California v. 
Payne. 42 SCI 489. 259 U.,S. 182, 66 
L.Ed. 8S8, reversing Payne v. In¬ 
dustrial Accident Commission of 
California, 195 1*. 81. 50 Cal.App. 
161, certiorari granted Industrial 
Accident Commission of .State of 
California v. Pavne, 41 S.Ct. 377, 
255 US. 567, 65 L.Ed. 789—Scog¬ 
gins V. Union Pac. R. Co., DC. 
Minn., 292 F. 162. 

Va.—Chesapeake & O. Ry. Co. v. Mi- 
zelle, 118 S.E. 241, 136 Va. 237. 

84. (''onn—Wallace v. New York, N. 
H & H. R. Co., 121 A. 878, 98 Conn. 
404. 

BoUer 

Tc.st of recovery hy employiM* in¬ 
jured while repairing boiler that had 
been disccmnet'led from other hollers 
that droxe the turbines that operat¬ 
ed geruTators that sui>plied electric¬ 
ity that propelled engines used by 
railroad in interstate and intra-state 
commerce is not future employment 
of boiler for propelling engines used 
in interstate commerce but whether 
boiler was a ne<-e.s.sary part of the 
equipment at the time of the acci¬ 
dent, or was then only a spare part 
completely withdrawn from use.— 
Sullivan V. New York. N. H. & II. R. 
Co.. C.C.A.N.y., 74 F.2d 725. 

Crane 

(1) If an employee repairing or 
constructing a crane was engaged in 
repair or maintenance work rather 
than in construction work, and if the 
crane was not withdrawn from serv¬ 
ice, but Its use temporarily and nec¬ 
essarily suspended while the work 
W'as being done, he was engaged in 
interstate commerce—Wallace v. 
New York, N. H. & H. R. Co.. 121 A. 
878. 98 Conn. 404. 

(3) On the other hand, an em¬ 
ployee repairing crane which repair¬ 
ing consumed forty-two days, was 
held not injured in interstate com¬ 
merce.—Donaghy v. Oregon-Wash¬ 

364 


ing:ton R. & Nav. Co.. 2X8 P. 1003, 133 
Or. 663, rehearing denied 291 P. 1017. 
133 Or. 663. 

85w U.S.—Miller v. Central R. Co. of 
New Jersey, C.C.A.N.Y., 58 F.2d 

635, certiorari denied Central R. 
Co. of New Jersey v. Miller, 53 S. 
Ct. 18, 287 U.S. 617, 77 L.Ed. 536. 
Ark.—Chicago. R. I. & P. Ry. Co. v. 

Abel, 32 S.W.2d 1059, 182 Ark. 651. 
Cal.—Southern Pac. Co. v. Industrial 
Accident Commission, 175 P. 463, 
179 Cal. 59. 

Colo.—Freeman v. Grove, 227 P. 650. 
75 Colo. 566, certiorari denied 45 
set. 123, 266 U.S. 624, 69 L.Ed. 
474. 

Ill.—Kuslurln v. Chicago & A. R. Co., 
122 N.E. 512, 287 Ill. 306, affirming 
209 lll.App. 55—Anderson v. Ches¬ 
apeake & O. R. Co., 263 lll.App. 
601 , affirmed 186 N E. 185, 352 Ill. 
561, certiorari denied Chesapeake & 

O. Ry. (^o. V. Anderson, 54 S.Ct. 
93, 290 IT.S. 675, 78 Tx.Ed. 583. 

Iowa.—Brier v. Chicago, R T. & P. 
Ry. Co., 168 N.W. 339, 183 Iowa 
3212. 

Ky.—Williams’ Adm’r v. Chesapeake 
& O Ry. Co.. 204 S.W. 292. 181 Ky. 
313. 

La.—Crysol v. Texas & P. Ry. Co., 
App., 152 So. 375. 

Mo.—Woosley v. Wabash Ry. Co., 
App., 274 S.W. 871. 

Pa.—Velia V. Reading Co., 187 A. 495. 
124 Pa.Super. 199—Mazzueo v. 
Pennsylvania R Co., 186 A. 255, 
122 Pa.Super. 293. 

Tenn.—Prince v. Nashville, C. & St. 

L. Ry., 274 S.W. 13, 152 Tenn. 189. 
Utah.—Peters v. Industrial Commis¬ 
sion of Utah, 277 P. 408, 74 Utah 
140. 

Wash.—Prink v. Longview, P. & N. 

Ry. Co.. 279 P. 1116, 153 Wash. 300. 
12 C.J. p 48 note 42. 

Kitchen employee 

(1) Cook in camp car. 

U.S.—Philadelphia. B. & W. R. Co. 
V. Smith, 39 S.Ct. 396, 250 U.S. 101, 
63 L.Ed. 869. affirming 103 A. 945, 
132 Md. 545, 10 A.L.R. 1175. 

Wash.—IJennor v. Oregon-Washing¬ 
ton K. & Nav. Co.. 27 P.2d 1082, 
175 Wash. 559. 

(2) Employee carrying coal to 
kitchen of work train.—Brown’s 
Adm’r v. Norfolk & W. Ry. Co., D.C. 
Va., 12 F.2d 319, affirmed, C.C. A., 
Brown v. Norfolk & W. Ry. Co., 20 
F.2d 133, certiorari denied 48 S.Ct. 
36, 275 U.S. 540, 72 L.Ed. 414. 
Timekeeper 

Mo.—(Trecelius v. Chicago, M. & St. 

P. Ry. Co., 223 S.W. 413, 284 Mo. 
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is authority to the contrary,8® this has been held 
to include the removal, after completion of the ac¬ 
tual repair work, of the old material taken out of 
the instrumenlality in repairing it,**^ and new ma¬ 
terial not used.®® 

New construction. An employee is not employed 


by the carrier in interstate commerce where he is 
engaged in constructing an appliance or instrumen¬ 
tality which may thereafter be used to facilitate 
intra-state or interstate transportation as occasion 
may require, but which has not, as yet, been de¬ 
voted to or used in interstate commerce.®® 


26—Crecelius v. Chioaffo, M. & St. 
r. Ry. Co., 205 S.W. 181, 274 Mo. 
671. 

Water 1)07 

Ind.—Chesapeake & O. Ry. Co. v. 
Russo, 163 N.E. 283. 91 Ind.App. 
64 8. certiorari denied 51 S.Ct. 25, 
282 IT.S. 846, 75 E.Kd. 750. 
OarrylnfiT material to place of repair 

(1) An employee carrying material 
to the pla<'e where it Is to lie used 
in repair work constituting a part of 
interstate commerce is himself en¬ 
gaged in interstate commerce. 

U.S.—Central R. Co. of New Jersey 

V. Monahan, C.C.A.N.Y.. 11 F.2d 

212—Central R. Co. of New Jer¬ 
sey V. Sharkey, N.Y., 259 F. 144, 
170 C.C.A. 212. 

Ill.—Hines V. Industrial Commi.s.sion, 
129 N.E. 175, 295 Ill. 231—Warren 
V. Jackson, 204 Tll.App. .576- -(lod- 
by V. Wilson. 203 Tll.App 612, er¬ 
ror dismissed Wilson v. Codby, 39 
set. 135, 248 n.S. 595, 63 L.Ed. 
438. 

La.—Hamilton v. T^ouisiana Ry. & 
Nav. Go., Ill So. 184. 162 La. 841. 
reversing 5 La.App. 304. 

N C.—Jackson v. J. A. Jones Const. 
(\>., 148 S.E. 92.6. 197 N.C. 781 — 
Cherry v. Atlantic Coast Line R. 
Co., 93 S.E. 783. 174 N.C. 263. 

12 CJ. p 48 note 42. 

(2) The same applies to a brake- 
man employed on a train hauling 
ballast to be used on the main track 
of an interstate carrier.—K.*in.sas 
City Southern Ry. Co. v. Leinen, 223 
S.W. 1, 144 Ark. 454, certiorari de¬ 
nied 41 S.Ct. 62, 254 U.S. 648, 65 L. 
Ed 4 56. 

Surveying 

An employee assisting a surveyor 
in a survey made to improve the 
curve in a track u.sed in interstate 
commerce, is employed in interstate 
commerce.—Southern Ry. Co. v. Mc- 
Guin, Va., 240 P. 649. 153 C.C.A. 447, 
certiorari denied 37 S.Ct. 652, 244 U 
S. 654, 61 L.Ed. 1373. 

Going for Bapplies 

Ky.—Norfolk & W. Ry. Co. v. Short's 
Adm’r, 188 S.W. 786, 171 Ky. 647 

I^oading material to be need 

Ky.—Coons v. Louisville & N. R. Co., 
215 S.W. 946, 185 Ky. 741. 

W.Va.—Scott V. Virginian Ry. Co., 
184 S.E. 559, denied Virginian Ry. 
Co. V. Scott, 56 S.Ct. 952, 298 U.S. 
683, 80 L.Ed. 1403. 

Unloading material to be need 
U.S.—^Kansas City Southern Ry. Co. 
V. Martin, CC.A.Tex., 262 F. 211. 


Ala.—Seaboard Air Line Ry. Co. v. 

Hackney. 115 So. 869. 217 Ala. 382. 
Ark --Missouri Pac. R. Co. v. Hall, 
255 S.W’. 707. 161 Ark. 122. 
low'a.—Lammers v. Chicago Great 
Western R. Co.. 175 N.W. 311, 187 
Iowa 1277—Reed v. Dickinson, 169 
N.W’. 673, 184 Iowa 1363—Eley v. 
Chicago Great Western R. Co., 166 
N.W. 739, 186 Iowa 312. 

Ky.—Louisville & N. R. Co. v. Bran¬ 
denburg, 270 S.W. 1. 207 Ky. 689. 
Mo.—Sweany v. Wabash Ry. Co., 80 
S.W.2d 216, 229 Mo.App. 393. 

86. Kan.—-Begley v. Missouri Pac. 

R. Co.. 280 P. 902, 128 Kan. 790. 
certiorari denied Missouri Pac. R. 
Co. V. Begley. 50 S.Ct. 162, 280 U. 

S. 613. 74 T..Ed. 655. 

Ky.—Cincinnati. N. O. & T. P. Ry. 
Co. V. Hansford. 190 S.W’. 690, 173 
Ky. 126. 

Utah.—Perez v. Union Pac. R. Co., 
173 P. 236. 52 Utah 286. 

12 C.J. p 48 note 42. 

Unloading material 

Railway employee injured while 
unloading iron and steel removed 
from tracks engaged in intra-state 
and interstate tramc was not en¬ 
gaged in interstate commerce.— 
Hensley v. t^hicago, St. P., M. & O. 
Ry. Co., 226 N.W. 421. 118 Neb. 6110. 

87. U.S.—Miller v. Central R. Co. of 

New Jersey, C.C.A.N.Y.. 58 F.2d 

635, certiorari denied Central R. 
Co. of New Jersey v. Miller, 53 S. 
Ct. 18, 287 U.S. 617, 77 L.Ed. 536. 

111.—Kusturin v. (’'hicago & A. R. 
Co., 122 N.E. 512, 287 Ill. 306, af¬ 
firming 209 lll.App. 55. 

La.—Crysel v. Texas & P, Ry. Co., 
App., 152 So. 375. 

Mo,—Manes v. St. Louis-San Fran¬ 
cisco R. ('■o.. 220 S.W’. 14, 205 Mo. 
App. 300. 

Tex.—Hargrove v. Gulf, C. & S. F. 

Uy. Co., Civ.App., 202 S.W. 188. 

12 C.J. p 4 8 note 42. 

88 . Minn.—Angelos v. Chicago, M., 
St. P. & P. R. Co., 231 N.W. 922, 
181 Minn. 187. 

89. U.S.“ -Tiaymond v. Chicago, M. & 
St. P. K. ('o.. Wash., 37 S.Ct. 268, 
213 IT.S. 43. 61 L.Ed. 583, affirming 
233 F. 239, 147 C.(^ A. 245—New 
York Cent. R. Co. v. While, 87 S. 
Ct. 217. 243 U.S. 188, 61 L.Ed. 667, 
L.R.A.1917D 1, Ann.Cas.l917D 629, 
affirming 152 N.Y.S. 1149, 169 App. 
Div. 903--Bamberger Electric R. 
Co. V. W’lnslow, G.C. V. Utah. 45 F. 
2d 499—Hallstein v. Pennsylvania 
R. Co., C.C.A.Ohio. 30 F.2d 694-^-- 
Oregon Short Line R. Co. v. Gub- 
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ler. C.C.A.Utah, 9 F.2d 494, certio¬ 
rari denied 47 S.Ct. 100, 273 U.S. 
709. 71 LEd. 851. 

Cal.—Los Angeles & S. L. R. Co. v. 
Industrial Accident (''ommisslon, 43 
P.2d 282, 2 Cal.2d 685. 

Ill.—Lewis v. Cleveland, C. C. & St. 
L. Rv. Co.. 240 lll.App. 332—Day 
V. Chicago. M. & St. P. Ry. Co., 
208 lll.App. 351, affirmed 120 N.E. 
480, 284 Ill. 534. See Klomp V. 
Chicago, M. & St. P. Ry. Co., 210 
lll.App. 375. 

Iowa.—Chicago, R. I. Sr P. Ry. Co. 
V. Luridquist. 221 N W. 228, 206 
Iowa 4 99, certiorari denied Lund- 
quist V. (Chicago, R. I. & P. R. Co., 
49 S.Ct. 187. 278 U.S. 658, 73 L.Ed. 
566. 

Ky.—Tjoiiisville & N. R. Co. v. Mor¬ 
gan's Adm'r, 9 S.W.2d 212, 225 Ky. 
447. 

Md —Boyer v. Pennsylvania R. Co., 
159 A. 909, 162 Md. 328. 

Mo.—W^illiams v. Schaff. 222 S.W. 
412, 282 Mo. 497—Dunn v. .Missouri 
T>ac. Ry. Co., App., 190 S.W’. 966. 
Mont.—Matti v. Chicago. M. & St. P. 

Ry. Co. 176 P. 154, 55 Mont. 280. 
N.Y.—Buynofsky v. Lehigh V’alley H. 
Co., 126 N.E. 714, 228 N.Y. 249, re¬ 
versing 169 N.Y.S. 1086, 183 App. 
Div. 901—Connors v. Delaware & 
H Co., 259 N.Y.S. 4 96, 2:i6 App Ihv. 
381, affirmed 185 N.E. 785. 261 N.Y. 
668—Otterstedt v. Lehigh & II. R. 
R. Co.. 193 N.Y.S. 104, 200 App. 
Div. 386. affirmed 137 N.E. 26. 234 
N.Y. 203—Seaver v. Payne. 190 N. 
Y.S. 724. 198 App.Div. 12.3—Fish v. 
Rutland R. Co., 178 N.Y.S. 439, 189 
App.Div. 352. 

Tex —Texas & P Ry. Co. v. Kelly. 
Com.App , 51 S.W.2d 299, reversing, 
Civ.App., 35 S.W.2d 749, certiorari 
denied Kelly v. Texas & 1’. R. Co., 
53 S.Ct. 90, 287 U.S. 644, 77 L.Ed. 
557. 

12 C.J. p 48 note 41. 

Crane 

A railroad employee engaged in re- 
stringing electric power wires on 
poles which had been shifted be¬ 
cause of the construction of a new 
ash pit for locomotives, the wires 
being re(iuired to furnish power to a 
large electric crane used to remove 
the ashes, which crane ran on large 
rails parallel to the ash pits, and 
was being reconstructed to take care 
of all three pits, there being* a new 
alignment of poles and wires and a 
newly located water system, and the 
use of tht'se facilities being suspend¬ 
ed for five w<‘eks, was not engaged in 
Interstate commerce. — Wallace v. 
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h. Consistent or Incidental Activity 

If hit employment is otherwise interstate, the servant 
Is protected by the federal statute while going to or re¬ 
turning from work or performing acts not Inconsistent 
therewith while on duty. 

A railroad employee, employed in interstate com¬ 
merce, does not lose that status, within the mean¬ 
ing of the act because, when injured, he was en¬ 
gaged in an act which, although not required in the 


performance of his duty, was in intent not incon¬ 
sistent with his duty;®® and, in harmony with the 
general principles stated in the C.J.S. title Master 
and Servant § 180, also 39 C.J. p 272 notes 4-9, p 
273 notes 10-17, p 274 notes 18-29, p 275 notes 
30-38, the same rule applies to an employee, other¬ 
wise within the proteclicm of the act, while leaving 
the railroad’s premises after work within a reason¬ 
able time and along the usual route®^ and, on the 


New York, N. H. & H. R. Co.. 121 A. 
878, 98 Conn. 404. 

Forme for ooaorote walls 

(1) Carpenter employed by inter¬ 
state carrier in building forms into 
which conorete was to be poured to 
form retaining walls, was not en¬ 
gaged in interstate commerce.—Dick¬ 
inson V. Industrial Board of Illinois, 
117 N.R 438, 280 111. 342. 

(2) So a workman unloading steel 
reinforcing bars to be used in build¬ 
ing a concrete retaining wall was 
held not engaged in interstate com¬ 
merce.—^Walz V. Chicago. M. & St. P. 
Ry. Co., 232 Ill.App. 398, certiorari 
denied 46 S.Ct. 98. 266 U.S. 618. 69 
L.Ed. 471. 

Bail rest 

Assistant foreman of work train 
crew engaged in preparation of 
ground for future Installation of rest 
for storing rails to be used on inter¬ 
state track was not engaged in in¬ 
terstate transportation.—De Santis 
V. New York, N. H. & H. R. Co.. C. 
C.A.N.Y.. 74 F.2d 261. 

Tool box 

The making of a tool box to use 
in his employment by a roundhouse 
workman was no part of Interstate 
commerce. — Proelich v. Northern 
Pac. Ry. Co.. 178 N.W. 822. 42 N.D. 
550. 

Preparatory work 

(1) Employee of Interstate rail¬ 
road while engaged in removing tire 
from locomotive wheels, which tire 
would thereafter be made into piston 
keys and pins which might be used 
on locomotives engaged in interstate 
commerce was not engaged in inter¬ 
state transportation nor in works 
closely related to it as to be prac¬ 
tically a part of it.—Cleveland, C., 
C. & St. Li. Ry. Co. V. Ropp, 129 N. 
E. 475, 190 Ind. 115. 

(2) Foreman injured while moving 
iron culvert pipes which wore in 
way during construction of railroad 
bridge being constructed to replace 
culvert was engaged in a local trans¬ 
action.—Baxter v. Chicago. R. I. & P. 
Ry. Co., 32 P.2d 451, 139 Kan. 443. 

90. U.S.—Brown’s Adm’r v. Norfolk 

& W. Ry. Co., D.C.Va., 12 P.2d 319, 

afllrmed, C.C.A., Brown v. Norfolk 

& W. R. Co., 20 F.2d 133, certio¬ 
rari den]«*d 48 S Ct. 36, 276 U.S. 

640, 72 L.Ed. 414—Van Buskirk v. 


Erie R. Co.. C.C.A-.N..T., 279 P. 022. 
Idaho.—Rogers v. Davis, 228 P. 330, 
39 Idaho 209. 

Ohio.—Flannery v. Cleveland, C., C. 
& St. Ij. Ry. Co., 26 Ohio Cir.Ct., 
N.S., 49. 

Cooling off 

Fireman who, according to long- 
prov'ailing custom, left his engine 
while on side track to aw'ait passage 
of other train, and sat on rail in 
shade of train to rest and cool off 
was engaged In interstate commerce. 
—Busch V. Louisville & N. R. Co., 
17 S.W.2d 3.37. 322 Mo. 469, certiorari 
denied Louisville & N. R. Co. v. 
Busch. 50 S.Ct. 27, 280 U.S. 569, 74 
L.Ed. 622. 

Explosives 

Conductor of freight train, en¬ 
gaged in interstate commerce, did 
not depart therefrom by turning his 
attention to package containing dan¬ 
gerous explosives, brought to his car 
while waiting in yard, by policeman 
or patrolman of his employer.— 
Moore v. Wabash R. Co., 132 N.E. 
814, 299 111. 596, affirming 219 Ill. 
App. 574. 

Besene 

Where employee of Interstate car¬ 
rier was engaged in interstate com¬ 
merce at his death, his conduct in 
attempting to rescue anolher person 
from peril will not destroy the na¬ 
ture of his employment.—Hardy v. 
Atlanta & W. P. R. Co., 93 S.E. 18, 
20 Ga.App. 303. 

WarmixLg self 

(1) Brakeman working with train 
crew in making up Inters tale train, 
injured while gathering coal for 
stove in warming dugout during a 
pause in his active duties was en¬ 
gaged in interstate commerce.— 
Wyatt V. Now York, O. & Vi. R. Co., 
CC.A.N.Y., 4r» F.2d 705, certiorari de¬ 
nied New York, O. & W. R. Co. v. 
Wyatt, 61 S.Cl. 353, 283 U.S. 829. 75 
L.Ed. 1442. 

t2) And so was a watchman at 
crossing over which many interstate 
trains passed daily while shaking 
grate of sto\e in his shanty.—^Brown 
v. Lehigh Valley R. Co., 184 A. 290, 
121 l*a.Super. 380. 

91. U.S. -Erie R. Co. v. Winfield. N. 
J., 37 S.Ct. 566, 244 U.S. 170. 61 
L.Ed. 1057, Ann.Cas.l918B. 662— 
St. Luuis-San Francisco Ky. Co. 
V. Mills, C.C.A.Ala., 3 P.2d 882. 
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certiorari granted 46 S.Ct. 864, 267 
U.S. 689, 69 L.Bd. 802, reversed on 
other grounds 46 S.Ct. 520, 271 U.S. 
344, 70 L.Ed. 979. 

Conn.—Moran v. New York, N. H. & 
H. R. Co., 145 A. 667, 109 Conn. 
94. 

Ind.—Chicago & B. I. Ry. Co. v. 
Schraeder, 163 N.E. 634, 89 Ind. 
App. 100. 

Iowa.—Eley v. Chicago Great West- 
orn R. Co., 166 N.W. 739, 186 Iowa 
312. 

Mo.—Milburn v. Chicago, M., St. 1*. 
& P. R. Co., 56 B.W.2d 80, 331 Mo. 
1171. 

N.Y.—Pallocco V. Lehigh Valley R. 
Co., 140 N.E. 212, 236 N.Y. 110, re¬ 
versing 190 N.Y.S. 867, 198 App. 
Div. 683. 

N.C.—Hinson v. Atlanta & C. Air 
Line Ry. Co., 90 S.E. 772. 172 N.C. 
646. 

N’.D.—Schantz v. Northern Pac. Ry. 

Co., 173 N.W. 566, 42 N.D. 377. 
Pa.—Mahon v. I^ackuwannu & W. V. 
R. Co., 198 A. 681, 131 Pa-Siiper. 

44. 

Wis.—Ewig V. Chicago, M. & St. P. 
Ry. Co., 167 N.W. 442, 167 Wis. 
697, rehearing denied 169 N.W. 429, 
167 Wis. 597. 

▼ehlcle provided by carrier 

(1) When he is returning from his 
work to point of departure in vehi¬ 
cle engaged in interstate commerce 
provided for him by employer and 
pursuant to employer's direction, an 
employee and employer are regarded 
as engaged in interstate commerce, 
so that a brakeman on interstute 
train displaced from employment 
and returning to his home terminal 
on a pass furnished by employer 
during time for which he w'as be¬ 
ing paid wages, for purpose of ex¬ 
ercising his seniority right to take 
another train out of such place, was 
still engaged in service of railroad 
in interstate commerce.—Glover v. 
Union Pac. R. Co., D.C.Idaho, 21 F. 
Supp. 618. 

(2) Likewise, an employee em¬ 
ployed In work closely connected 
with interstate transportation in¬ 
jured after performing his work, 
while riding on a gasoline motor car 
or similar vehicle provided by de¬ 
fendant to carry him back from his 
work, was within the act. 

Ind.—Southern Ry. Co. v. Jaynes. 140 
N.E. 556, 86 lnd.App. 451. 
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railroad’s premises, while coming to work^2 and 
temporarily ceasing work for eating, drinking, or 
other like necessities.®^ The employment at such 
times partakes of the character of his work as a 
whole and, if part of that work was interstate, his 
employment at the time in question was incident 
to that character of commerce even though some of 
his work may have been intra-state commerce.®^ 
Generally, however, an employee is not engaged in 


his occupation when he is coming away from the 
place where the job is carried on, except when he 
is in a vehicle provided for him by his employer or 
when he has not yet left the premises.®® So an 
employee using, for his own convenience, a route 
other than a safe one provided by the employer is 
not within the act;®® and the particular facts of 
a case may be such as to require a holding that the 
act in question was not interstate commerce.®*^ An 


Ky.—Louisville & N. R. Co. v. Mul¬ 
lins’ Adm’x. 203 S.W. 1058. 181 Ky. 
148. 

La.—Porter v. Lancaster, 2 La.App. 
47. 

Mo.—Lopez V. Hines, 254 S.W. 37— 
Wagrner v. Chicago & A. R. Co.. 
232 S.W. 771. 209 Mo.App. 121. cer¬ 
tiorari quashed State ex rel. Chi¬ 
cago & A. R. Co. V. Allen. 236 S.W. 
868. 291 Mo. 206. 

'^.Va.—Shaffer v. Western Maryland 
Ry. Co.. 116 S.K 747, 93 W.Va. 300. 
Wls.—Richter v. Chicago, M. & St. P. 
Ry. Co.. 186 N.W. 616, 176 Wis. 
188. 

(3) Electrical engineer employed 
by railroad to Instruct motorman in 
interstate business was within fed¬ 
eral Employers’ Liability Act while 
attempting to board freight train to 
return to his initial point in order 
to complete day’s work.—Dumphy v. 
Norfolk & W. Ry. Co., 95 S.E. 863. 
82 W.Va. 123. 

92. U.S.—Erie R. Co. v. Winfield, N. 
J., 37 S.Ct. 556, 244 U.S. 170, 61 
L.Bd. 1057, Ann.Cas.l918B 662-—At¬ 
lantic Coast Line R. Co. v. Wil¬ 
liams. C.C.A.Ga., 284 F. 262. 

Ind.—Chicago. M. & St. P. Ry. Co. v. 
Turpin, 145 N.E. 316, 82 Ind.App. 
78. 

Iowa.—Eley v. Chicago Great West¬ 
ern R. Co., 166 N.W. 739, 186 Iowa 
312. 

Minn.—Westcott v. Chicago Great 
Western R. Co., 196 N.W. 272, 157 
Minn. 325. 

Mo.—Milburn v. Chicago, M., St. P. 
& P. R. Co., 56 S.W.2d 80, 331 Mo. 
1171. 

N.J.—Matthison v. Payne, 118 A. 771, 
98 N.J.Law 87. rehearing denied 
119 A. 771, 98 N.J.Law 383, and 
affirmed 122 A. 92G, 99 N.J.Law 285 
—Ribaudi v. Delaware, L. & W. R. 
Co., 171 A. 564, 12 N.J.Misc. 379, 
affirmed 181 A. 42, 115 N.J.Law 
474. 

N.Y.—Knowles v. New York, N. 11. & 
H. R. Co., 119 N.E. 1023, 223 N.Y. 
513, reversing 164 N.Y.S. 1, 177 
App.Dlv. 262—Cullen v. Erie R. 
Co., 267 N.Y.S. 837, 239 App.Dlv. 
223—Larkin v. New York Cent. R. 
Co., 232 N.Y.S. 363, 225 App.Dlv. 
109—Rabee v. Boston & M. R. R., 
189 N.Y.S. 863, 198 App.Dlv. 119— 
Lindstrom v. New York Cent. R. 
Co., 174 N.Y.S. 224, 186 App.Dlv. 
429. 


Pa.—Mason v. Reading Co., 195 A. 

754, 129 Pa.Super. 289. 

Early arrival 

Section man who arrived at place 
of work before time for beginning 
actual work, and who was killed by 
a work train before that time, was 
employed in interstate commerce.— 
Stool V. Southern Pac. Co., 172 P. 
101, 88 Or. 350. 

Betaming after Imnoh 

Mo.—Trout v. Chicago. R. I. & P. 
Ry. Co., App., 39 S.W.2d 424, cer¬ 
tiorari denied Chicago, R. I. & P. 
Ry. Co. V. Trout, 61 S.Ct. 649, 283 
U.S. 856. 75 L.Ed. 1463. 

Vehicle of carrier 

Employee of railroad otherwise en¬ 
gaged in Interstate commerce, killed 
or injured while going in railroad 
conveyance to work, was then em¬ 
ployed in interstate commerce. 

Ga.—Gray v. Garrison. 176 S.E. 412, 
49 Ga.App. 4 72. 

Ill.—Orange v. Pitcairn, 280 Ill.App. 
606. 

Iowa.—Brier v. Chicago, R. I. & P. 
Ry. Co., 168 N.W. 339, 183 Iowa 
1212. 

Mo.—Brewer v, Missouri Pac. R. Co., 
App.. 259 S.W. 825. 

Injury on public highway 

Railroad employee injured in auto¬ 
mobile accident on public highway 
on way to work was not engaged in 
interstate commerce. — Boyer v. 
Pennsylvania R. Co., 159 A. 909, 162 
Md. 328. 

93. U.S.—Boyle v. Chicago, R. I. & 
P. Ry. Co.. C.C.A.MO., 42 F.2d 633— 
Baltimore & O. R. Co. v. Kast, C.C. 
A.Ohio, 299 F. 419, certiorari de¬ 
nied 4 5 S.Ct. 95. 266 U.S. 613, 69 L. 
Ed. 468. 

Mich.—Sterner v. Michigan Cent. R. 

Co., 204 N.W. 102, 231 Mich. 382. 
Mo.—Milburn v. Chicago, M., St. 1\ & 
P. R. Co.. 56 S.W.2d 80, 331 Mo. 
1171 — Weslover v. Waba.sh Ry. 
Co., 6 S.W.2d 843, certiorari denied 
Wabash Ry. Co. v. West over, 49 S. 
Ct. 31, 278 U.S. 632. 73 L.Ed. 550. 
Toilet 

One killed by train while crossing 
Interstate track from bunk car to 
toilet before beginning work for rail¬ 
road company was employed in “in¬ 
terstate commerce’’ at lime.—Chica¬ 
go, M., St. P. & P. R. Co. V. Kane. 
C.C.A.Mont., 33 F.2d 866, certiorari 
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denied 60 S.Ct. 37, 280 U.S. 588, 74 L. 
Ed. 637. 

94. U.S.—Eric R. Co. v. Winfield, N. 
J.. 37 S.Ct. 556. 244 U.S. 170. 61 L. 
Ed. 1052, Ann.Cas.lDlSB 662. 

Mo.—Trout V. Chicago, R. I. & P. 
Ry. Co., 39 S.W.2d 424, certiorari 
denied Chicago. R. I. & P. Ry. Co. 
V. Trout. 51 S.Ct 649, 283 U.S. 856, 
75 L.Ed. 1463. 

N.Y.—^Knowles v. New York, N. H. & 
H. R. Co., 119 N.E. 102.1. 223 N.Y. 
613, reversing 164 N.Y.S. 1, 177 
App.Div. 262. 

Waiting to be taken home 

As respects whether death of rail¬ 
road yard clerk was compensable un¬ 
der Workmen’s Compensation Act, or 
not compensable because he was en¬ 
gaged In interstate commerce within 
federal Employers’ Liability Act, 
service of yard clerk while waiting 
for wife to take him home because 
of illness partook of nature of em¬ 
ployment for entire day.—Sigler v. 
Pittsburgh & L. B. R. It, 193 A. 362, 
127 Pa.Supcr. 458. 

95. U.S.—Young v. New York, N. H. 
& II. R. Co., C.C.A.N.Y., 74 F.2d 
251. 

96. U.S.—Krysiak v. Pennsylvania 
R. Co., C.C.A.N.J., 270 P. 758. 

No control by employer 

Railroad employee injured on rail¬ 
road tracks while on way to station 
to board train to go to work, the 
employer exercising no control over 
the means its employees use to reach 
their place of employment, is not en¬ 
gaged in interstate commerce.—Sy- 
monski v. Central R. Co. of New 
Jersey, 131 A. 628, 102 N.J.Law 271, 
affirmed 135 A. 921, 103 N.J.Law 508. 

97. Wis.—Jacoby v. Chicago, M. & 
St. P. Ry. Co., 161 N.W. 751, 1C5 
Wis. 610, rehearing denied and 
mandate amended 164 N.W. 88, 165 
Wis. 610. 

Betnming from intra-state task 

An employee riding on a gasoline 
car, after performing work not in in¬ 
terstate commerce is not engaged in 
interstate commerce. — Morrison v. 
Chicago, M. & St 1’. Ry. Co., 176 P. 
325, 103 Wa.sh. 650, certiorari denied 
39 S.Ct. 386, 249 U.S. 611, 63 L.Ed. 
801. 

Xntra-Btate road 

A section iiand, who had been en¬ 
gaged in repairing tracks of intra- 
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employee on the railroad premises while off duty is 
not engaged in interstate transportation®^ notwith¬ 
standing he is subject to call to work in interstate 
transportation.®® 

§ 52. Telegraph and Telephone Companies 

The business of telegraph, telephone, and radio 
broadcasting companies constitutes commerce subject to 
state or federal legislation according to whether It Is 
intra-state or interstate. 

Telegraph and telephone companies^ and commer¬ 
cial radio broadcasting companies,® so far as their 
foreign and interstate business is concerned, arc en¬ 
gaged in interstate commerce, and are subject to 
the regulating power of congress. The fact that 
a telegraph company is engaged in interstate com¬ 
merce does not free it from state control as to its 
domestic business,® nor docs it give the company 
any right permanently to occupy the public streets 


of a city to the exclusion of the public without per¬ 
mission from the proper authorities.^ Employees 
engaged in constructing telephone lines are not en¬ 
gaged in interstate commerce.® 

§ 53. Vessel Owners and Employees 

Owners, employees, and pilots operating vessels car¬ 
rying cargoes between different states are engaged in in¬ 
terstate commerce and are subject to federal and con¬ 
sistent state regulation. 

The owner of a vessel, which is enrolled under 
the federal statutes, licensed for foreign and domes¬ 
tic trade, and which carries cargoes between points 
in different states, is engaged in interstate com¬ 
merce.® Whether the employees on such a vessel 
are engaged in interstate commerce within the 
meaning of a workmen's compensation act depends 
upon the nature of the work in which it was en¬ 
gaged at the precise time of the injury.*^ Employees 


state railroad which handled some 
Interstate shipments, was not en¬ 
gaged In Interstate commerce w’hile 
attempting to lift a motor section 
car which he had Just driven up 
track preparatory to going for his 
noonday meal.—Louisville, N. A. & 
C. R. Co. V. Emily, Ind.App., 12 N.E. 
2d 1002. 

meinoteiieM 

Section man killed while walking 
toward his home during the noon 
hour, at a point not more than three 
thousand feet from his work, was 
held not engaged in iiiterstaic com¬ 
merce at the time of his death, the 
accident not occurring In the cour.se 
of his employment.—Pallocro v. Le¬ 
high Valley R. Co., 190 N.Y.S. 867. 
198 App.Div. 683. 

Break in chain of events 

A railroad’s employee, called to 
assist on a train made up partly of 
cars shipped from points outside the 
state, who checked out after his 
day's work, left the premises, trans¬ 
acted some personal busiiie.ss, and 
then took a train over which he had 
free transportation to reach his 
home, and was killed, was held not 
engaged in “Interstate commerce” at 
the time, there being a distinct break 
in the chain of events.—^Knorr v. 
Central Railroad of New Jersey, 110 
A. 797, 268 Pa. 172, certiorari denied 
Central R. Co. of New Jersey v. 
Knorr, 41 S.Ct. 15. 264 U.S. 644, 65 
L.Ed. 464. 

Bo assignment 

Where employee who at times en¬ 
gaged exclusively in interstate work 
and at other times exclusively in 
intra-state work, w'as killed after 
coming on premises and before he 
had reached point where he per¬ 
formed his actual work and without 
having received any instructions as 
to class of work to which he would 


be assigned for the day, state com¬ 
pensation act. and not federal Em- 
plo>ers* Inability Act applied. 

Cal.—McKinney v. Industrial Acci¬ 
dent Commission, 30 P.2d 78, 137 
Cal.App. 206. 

Pa.—Mease v. Reading Co., 191 A. j 
402. 126 Pa.Super. 436. j 

Tentative assignment 
Extra fireman w'ho was injured on 
railroad yards while on his way to 
report for duty on Interstate train 
was not engaged in Interstate tnms- 
portation, where his assignment was 
merely tentative and he had not been 
told of any definite assignment.— 
Reese v. I’ennsylvania R. Co., 180 A. 
188, 118 Pa Super. 112. 

G-oing for paper 

(\iri»enter going to buy a newspa¬ 
per, was not then engaged in inter¬ 
state eommercc.—Illinois Cent. R. 
Co. V. Archer, 74 So. 135, 113 Mis.s. 
158. 

98. TJ.S.—Bishop V. Delano, C C.A. 
111., 265 F. 263, certiorari denied 41 
S.Ct. 7, 254 U.S. 632. 65 L.Ed. 448 
—Pryor v. Bishop, 111., 234 F. 9, 
148 C.C.A. 25. 

Kan.—Bumstead v. Missouri I’ae. 
Ry. Co., 162 P. 347, 99 Kan. 589, 
L.R.A.1917E 734. 

Minn —Smith v. Chicago, M. & St. 
P. Ry. Co., 195 N.W. 634, 157 Minn. 
60, certiorari denied 44 S.Ct. 331, 
264 U.S. 582. 68 L.Ed. 860. 

Mo—Milburn v. Chicago. M., St. P. 
& P. R. Co.. 56 S.W.2d 80, 331 Mo. 
1171. 

N.J.—Hansen v. New York Cent. & 
II. R. 11. Co., 103 A. 200, 91 N.J. 
Law 197. 

99. U.S.—Pryor v. Bishop, Ill., 234 
F. 9. 148 C.C.A. 25. 

Mo.—Milburn v. Chicago, M.. St. P. 
& P. 11. Co., 56 S.W.2d 80, 331 Mo. 
1171. 

1. Cal.—Postal Telegraph-Cable Co. 
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V. Railroad Commission of Cali¬ 
fornia. 254 P. 258, 200 Cal. 463. 

Mo.—Brower v. Postal Telegraph 
Cable Co., 223 S.W. 949, 204 Mo. 
App. 275, certiorari denied 41 S.Ct. 
15, 254 U.S. 647. 65 L.Ed. 455. 
Wash.—State v. Postal Telegraph- 
Cable Co. of Washington, 172 P. 
902, 101 Wash. 630, affirmed 176 P. 
346, 104 Wash. 693. 

12 C.J. p 48 note 44. 

Instruments of commerce 

Telegraph companies are instru¬ 
ments of commerce.—Primrose v. 
Western Union Tel. Co., Pa., 14 S. 
Ct. 1098, 154 U.S. 1. 38 L.Ed. 883. 
Transmission of telegraphic message 
a.s act of commerce see supra § 31. 
SU U.S. —Fisher’s Blend Station v. 
Tax Commission of State of Wash¬ 
ington. 56 S.Ct. 608, 297 U.S. 650, 
80 L.Ed. 956, rexcrsing 45 P.2d 942, 
182 Wash. 163 and 49 P.2d 1161. 
Broadcasting of radio programs as 
interstate commerce see supra I 
31. 

3. Miss.—^Western Union Tel. Co. v. 
Stale R. Commn., 21 So. 15, 74 
Miss. 80. 

4. Cal.—Sunset Tel., etc., Co. v. Pas¬ 
adena, 118 P. 796, 161 Cal. 265. 

5. Wash.—State v. I’ostal Tele¬ 
graph-Cable Co. of Washington, 
172 P. 902, 101 Wash. 630, affirmed 
176 P. 346, 104 Wash. 693. 

8. U.S.—Ex p. Eaglesficld, D.C.Wis.,. 
180 F. 558. 

Instrumentalities of commerce 

Those who operate ships are in¬ 
strumentalities of commerce, and 
within the commerce laws.—Ander¬ 
son V. Shipowners* Ass'n of Pacific 
Coast, Cal.. 47 S.Ct. 125, 272 U.S. 
359. 71 L.Ed. 298, reversing, C.C.A., 
10 F.2d 96. certiorari granted 46 S.Ct. 
474, 271 U.S. 662, 70 L.Ed. 1133. 

7. Mass.—Morrison v. Commercial 
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of a dredging company on a barge at work upon 
navigable waters are engaged in maritime work 
and hence are not subject to local license require¬ 
ments.® 

Although under its power to regulate commerce 
congress may enact pilot laws^^ and may prescribe 
the qualifications for pilots and engineers of vessels 
engaged in foreign and interstate commerce,and 
although it has enacted pilot regulations, such stat¬ 


§ 54 

utes recognize the right of the states to regulate 
pilots, except in so far as congress sees fit so to do, 
and therefore the states may enact such reasonable 
pilot laws as do not conflict with any act of, or reg¬ 
ulation by, congress,^^ even to the extent of con¬ 
trolling vessels on the high seas.^^ Waters wholly 
within a state arc under the control of such state 
and not of congress as respects the right to regu¬ 
late pilotage of vessels not engaged in interstate or 
foreign commerce.'® 


IV. MEANS AND METHODS OF REGULATION 

A. IN GENERAL 


§ 54. Nature and Scope of Regulations 

The power of congress to regulate commerce means 
power not only to control and restrain It and to prescribe 
the rules by which it shall be governed and the condi¬ 
tions under which it shail be conducted, but also power 
to foster, promote, advance, and protect it by any neces> 
sary and convenient means, including a statute having 
the quality of a police regulation. Nevertheless, the 
power is confined to regulation and furthermore it is lim¬ 
ited to regulations having some real and substantial con¬ 
nection with the commerce attempted to be reguiated. 
The lack of power in the states directiy to regulate, 
burden, or interfere with interstate commerce compre¬ 
hends all forms of direct reguiations and burdens. 

The power of congress to regulate commerce is 


interpreted to be a power to prescribe the rules by 
which it shall be governed, and the conditions un¬ 
der which it shall be conducted, and to determine 
when it shall be free and when subject to duties 
and other exactions.'^ It is further interpreted to 
mean power to foster, protect, control, and restrain 
commerce, with appropriate regard for the welfare 
of those immediately concerned and of the general 
public; to adopt measures to promote its growth 
and insure its safely; and to enact all appropriate 
legislation for its protection or advancement.^^ 
Also, it means power to prevent interruption or ces- 


Towboat Co., 116 N.E 496. 227 

Mass. 227. 

ICoored vessel 

The oook of a tujf lioeti.sed to tow 
between Eastport, Me., and Cape Cod, 
Mass., at a time when the boat was 
moored to a wharf in a harbor, not 
enicaKed on any towing job, was not 
engaged in interstate or foreign com- 
meree.—We.stman’s Case, 106 A. 532, 
118 Me. 133. 

Federal acts relative to naviga¬ 
tion or interstate commerce are in¬ 
applicable to accident arising when 
member of ship’s (‘rew. employed in 
Ohio, was injured in Michigan while 
on errand for his employer in auto¬ 
mobile driven by fellow servant.— 
Powers V. Murray, 254 N.W. 559, 266 
Mich. 688. 

8 . U.S. — United Dredging Co. v. 
City of Los Angeles. D.C.Cal., 10 F. 
2d 239, affirmed, C.C.A., City of Los 
Angeles v. United Dredging Co., 14 
F.2d 364. 

9. U.S.—Cooley v. Philadelphia Bd. 
of Wardens, Pa.. 12 How. 299, 13 
L.Ed. 996. 

12 C.J. p 116 note 20. 

10. U.S.—Smith v. Alabama, Ala., 8 
S.Ct. 564. 124 U.S. 465, 31 L.Ed. 508 
—Cooley v. Philadelphia Bd. of 
Wardens, Pa., 12 How. 299, 13 L. 
Ed. 996. 

N.Y.—Cisco V. Roberts, 19 N.Y.Super. 
16 C.J.S.—24 


494, reversed on other grounds 36 
N.Y. 292. 

48 C..T. p 1185 note 31. 

11. N.Y.—Robins Dry Dock & Re¬ 
pair Co. V. Navigozione Libera 
Triestina S. A., 279 N.Y.S. 257, 154 
Misc. 788, affirming 257 N.Y.S. 908, 
235 App.Div. 841, and affirmed 185 
N.E. 698, 261 N.Y. 455, reargument 
denied 188 N.E. 47. 262 N.Y. 521, 
certiorari denied Moran Towing & 
Transp. Co. v. Robins Dry Dock & 
Repair Co.. 54 S.Ct. 72. 290 U.S. 
656. 78 L.Ed. 568 and 54 S.Ct. 72. 
290 U.S. 657, 78 L.Ed. 569. 

12 C.J. p 49 note 49—48 C.J. p 1185 
notes 33-36. 

Nature and operation of pilot laws 
see infra § 134. 

18. U.S.—Wilson v. McNamee, N.Y., 

102 U.S. 572, 575. 26 L.Ed. 234. 

12 C.J. p 49 note 50. 

13. Ind.—Barnaby v. State, 21 Ind. 
450. 

La.—State v. Leech, 44 So. 285, 119 
La. 522, 129 Am.S.R. 336. 

14. U.S.—Adair v. U. S., Ky.. 28 S. 
Ct. 277, 208 U.S. 161, 52 L.Ed. 436. 
13 Ann.Cas. 764. 

Vt.—State V. Peet. 68 A. 661, 80 Vt. 
449, 130 Am.S.R. 998, 14 L.R.A., 
N.S., 677. 

12 C.J. p 49 note 53. 

Xiaw for govemmeat of latontato 
commerce 

Congress is empowered to provide 
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the law for the government of inter¬ 
state commerce—Minneapolis. St. P. 
& S. S. M. Ry. Co. V. Railroad Com¬ 
mission of Wisconsin, 197 N.W. 352, 
183 WIs. 47. 

16. U.S.—National Labor Relations 
Board v. Jones & Laughlin Steel 
Corporation, 67 S.Ct. 615, 301 U.S. 
1, 81 L.Ed. 893. 108 A.L.R. 1362, 
reversing, ('(\A., 83 F.2d 998, cer¬ 
tiorari granted 57 S.Ct. 119, 299 U. 
S. 634. 81 L.Ed. 393—Texas & N. O. 

R. Co. V. Brotherhood of Ry. & S. 

S. Clerks. Tex., 50 S.Ct. 427. 281 U. 
S. 548, 74 L.Ed. 1034, affirming. C. 
C.A., 33 F.2d 13. affirming, D.C.. 
Brotherhood of Railway and 
Steamship Clerks v. Texas & N. O. 
R. Co.. 24 F.2d 426, 25 F.2d 873, 
and 25 F.2d 876. certiorari granted 
Texas & N. O. P. R. Co. v. Brother¬ 
hood of Railway & Steamship 
Clerks, 50 S.Ct. 88, 280 U.S. 550, 
74 L.Ed. 608—Daylon-(ioose Creek 
Ry. Co. V. U. S., Tex., 44 S.Ct. 169, 
263 U.S. 456, 68 L.Ed 388. affirm¬ 
ing. D.C.. 287 F. 728—Biddle Pur¬ 
chasing Co. V. Federal Trade Com¬ 
mission, C.C.A., 96 F.2d 687—Na¬ 
tional Labor Relations Board v. 
Carlisle Lumber Co., C.C.A., 94 P. 
2d 138—Richmond Hosiery Mills v. 
Camp, D.C.Ua., 7 F.Supp. 139, af¬ 
firmed, C.C.A.. 74 F.2d 200—U. S. 
V. Gregg. D.C.Tex., 5 F.Supp. 848. 

Wis.—Minneapolis. St. P. & S. S. M. 
Ry. Co. V. Railroad Commission of 
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sation of commerce^® and to adopt measures to 
prevent or remove unreasonable, undue, or unjust 
obstructions to, burdens on, or discriminations 
against, interstate commerce, whether arising from 
state regulations or voluntary acts.^^ The power 
of congress to regulate commerce may be exerted 
to protect it regardless of the source of the danger 
which threatens it.^^ The character of regulations 
to be adopted is necessarily left largely to the dis¬ 
cretion of congress and it is no objection to the 
validity of a statute enacted in the exercise of the 
power to regulate interstate commerce that it has 
the quality of a police regulation.^o As an inci¬ 


dent of its power, congress may adopt such means 
as are convenient, as well as those which are nec¬ 
essary. to its exercise.21 In the execution of its 
power, congress may employ as a fit instrumentality 
a railroad corporation created by one of the 
states ;22 it may confer on corporations created un¬ 
der -state statutes powers not conferred by the state 
charters or it may itself create a corporation for 
purposes connected with interstate commerce.24 
Also, the national government may remove all ob¬ 
structions to the highways of interstate or foreign 
commcrce,^^ on artificial as well as on natural 
highways,either by force operating through the 


Wisconsin, 197 N.W. 352, 183 Wis. 
47. 

12 C.J. p 49 notes B4-B6. 

1& U.S.—Wilson V. New. Mo.. 37 S. 

Ct. 298, 243 U.S. 332. 61 Li.Ed. 755, 
L..R.A.1917E. 938, Ann.Cas.lOlSA 

1024. 

17. U.S.—Louisiana Public Service 

Commission v. Texas & N O. R. 
Co., La., 52 S.Ct. 74. 284 U.S. 12.5, 
76 L.Ed. 201, afflrmint?. Texas 

& N. O. R. Co. V. Louisiana I’ub- 
lic Service Commis.sion, 41 F.2d 
293—Richmond Hosiery Mills v. 
Camp. D.C.Oa., 7 F.Supp. 139, af¬ 
firmed, C.C.A., 74 F.2d 200. 

18. U.S.—National Labor Relations 
Board' v. Jones & Laughlin Steel 
Corporation, 57 S Ct. 615, 301 U.S. 
1, 81 L.Ed. 892. 108 A.L.R. 1352. 
reversing:, C.C.A., 83 F.2d 998, cer¬ 
tiorari granted 57 S.Cl. 119, 299 U. 
S. 534, 81 L.Ed. 39;{—National La¬ 
bor Relations Board v. Carlisle 
I..umber Co., C.C.A., 94 F.2d 138— 
Brotherhood of Railroad Shop 
Crafts of America, Rock Island 
System, Grand Lodge No, 3 v. 
Lowden, C.C.A.Kan., 86 F.2d 458, 
108 A.L.R. 1128, affirming, D.C, 
Association of Rock Island Me¬ 
chanical and Power Plant Em¬ 
ployees V. Lowden, 15 F.Supp. 176, 
certiorari denied Brotherhood of 
Railroad Shop Crafts of America 
v. Lowden, 57 S.Ct. 435, 300 U.S. 
659, 81 L.Ed. 868. 

Oondnot 

The plenary power of congress ap¬ 
propriately to protect and preserve 
safety of interstate commerce may 
be exerted to circumvent danger 
which arises from conduct of persons 
engaged in interstate eommerce— 
Brotherhood of Railroad Shop Crafts 
of America, Rock Island System, 
Grand Lodge No. 8 v. Lowden, supra. 
Vnfair praoticss 

Congress has power to legislate to 
prevent unfair practices obstructing 
free flow of interstate commerce.— U. 
S. v. Fletcher, D.C.Idaho, 8 F.Supp. 
233. 

Oonstaat praotios 

Whatever amounts to a more or 


less constant practice and threatens 
to obstruct or unduly burden the 
freedom of interstate commerce is 
within the regulatory pow’er of con¬ 
gress under the commerce clause.— 
Stafford v. Wallace. Til.. 42 S.Ct. 397, 
258 U.S. 495. 66 L.Ed. 735. 23 A.L.R. 
229. 

19. IT ,S,—McDermott v. Wisconsin, 
33 S.Ct. 431, 228 U.S. 115, 57 L.Ed. 
754, 47 L.R.A..N.S.. 984, reversing 
126 N.W. 888, 143 Wis. 18. 21 Ann. 
Ca.s. 1315. 

Ark.—St. Louis, etc., R. Co. v. Iley- 
ser. 130 S.W. 562, 95 Ark. 412, Ann. 
Cas.Jjn2A 610. 

Difference in regulations 

Congress, in exercise of its regula¬ 
tory power over interstate carriers, 
may in its own judgment make regu¬ 
lations applicable to inlerurban elec¬ 
tric earners different from those ap¬ 
plicable to steam carriers, or because 
of other nialerial differences.— 
Shields V. Utah Idaho Cent. R. Co., 
C.CA.Ulah, 95 F.2d 911, certiorari 
denied 58 S.Ct. 1055, 304 U.S. 556, 82 
L.Ed. 1524. 

Regulations demanded by national 
interest 

Congress, in executing its power 
under the federal constitution to 
regulate commerce, may enact such 
laws and provide such regulations as 
national interest may demand.—Mid¬ 
way CTo-op. Elevator Co. v. Great 
Northern Ry. Co., 169 N.W. 494, 41 
N.D. 1. 

20. IT S.—U. S, V. Carolene Products 
Co., HI.. 58 S.Ct. 778, 304 U.S. J44, 
82 L.Ed. 1234—Kentucky Whip & 
Collar Co. v. Illinois Cent. R. Co., 
Ky., 57 set. 277, 299 U.S. 334, 81 
L.Ed. 270. affirming. C.C.A., 84 F.2d 
168, affirming, D.C., 12 F.Supp. 37, 
certiorari granted 67 S.Ct. 19, 299 
U.S 525, 81 L.Ed. 386—Carotene 
I’roducts Co. v. Evaporated Milk 
Ass’n. C.C.A.I11., 93 F.2d 202. 

Ill--I>{tvis V. Keystone Steel & Wire 
Co.. 14 8 N.E. 47. 317 Ill. 278. 

12 C.J. p 49 note 59. 

Range of power 

The federal police power within 
the field of interstate commerce is 
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not limited to prohibiting the trans¬ 
portation of articles that are them¬ 
selves harmful.—Securities & Ex¬ 
change Commission v. Crude f>il Cor¬ 
poration of America, C.C.A.Wis., 93 
P.2d 844, affirming, D.C., 17 F.Supp. 
164—Electric Bond & Share Co. v. 
Securities and Exchange Commis¬ 
sion, C.C.A.N.Y.. 92 P.2d 580. affirm¬ 
ing, D.C.. Securities and Exchange 
Commission v. Electric Bond & Share 
Co.. 18 F.Supp. 131, affirmed Electric 
Bond & Share Co. v. Securities and 
Exchange Commission. 58 S.Ct. 678, 
303 U.S. 419. 82 L.Ed. 936, 116 A.I.I.R. 
105. 

21. U.S.—Board of Trade of Kansas 
City V. Milligan, D.C.Mo., 16 F. 
Supp. 859. affirmed. C.C.A., 90 F.2d 
855, certiorari denied 58 S.Ct. 40, 
302 U.S. 710, 82 L.Ed. 532. 

Ill.—Davis V. Keystone Steel & Wire 
Co., 148 N.E. 47, 317 Ill. 278. 
Means designed to promote public 
welfare 

Congress may regulate interstate 
commerce by means designed to pro¬ 
mote public welfare.— R. F. Keppel & 
Bro. V. Federal Trade Commission, C. 
C.A., 63 P.2d 81, certiorari granted 
P>deral Trade Commission v. R. P. 
Keppel & Bros., 54 S.Ct. 62, 290 U.S. 
613, 78 L.Ed. 536, reversed on other 
grounds 54 S.Ct. 423. 291 U.S. 304, 78 
L.Ed. 814. 

22. U.S.—Cherokee Nation v. South¬ 
ern Kansas R. Co., Ark., 10 S.Ct. 
965. 135 U.S. 641, 34 L.Ed. 295. 

12 C.J. p 50 note 62. 

23. U.S.—New York Cent. Securities 
Corporation v. U. S., D.C.N.Y., 54 
F.2d 122, affirmed 53 S.Ct. 45, 287 
U.S. 12, 77 L.Ed. 138. 

24. U.S.—Luxton v. North River 
Bridge Co.. N.J., 14 S.Ct. 891, 153 
U.S. 525. 38 L.Ed. 808. 

12 C.J. p 50 note 63. 

25. U.S.—U. S. V. Babcock, D.C.Ind.. 
6 F.2d 160, modified on other 
grounds, C.C.A., Babcock v. U. S., 
9 F.2d 905. 

12 C.J. p 60 note 64. 

28. U.S.—U. S. V. Babcock, supra. 

12 C.J. p 50 note 65. 
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executive,27 or by the equity powers of the federal 
counts and, having power to remove an obstruc¬ 
tion, it certainly has power to prevent such obstruc¬ 
tion in the first instance.29 In the exercise of its 
paramount power, congress may prevent the com¬ 
mon instrumentalities of interstate and intra-state 
commercial intercourse from being used in their 
intra-state operations to the injury of interstate 

commerce.20 

To be valid as an exercise of the power conferred 
on congress to regulate commerce, a regulation 
adopted by it must have some real and substantial 
connection with the commerce attempted to be reg¬ 
ulated,and its operation must be limited to com¬ 
merce among the states, with foreign nations, or 
with the Indian tribes.22 Furthermore, in exercis¬ 
ing its constitutional authority to regulate com¬ 
merce, congress is powerless to do anything about 
commerce which is not regulation.23 

Common law. Although there is no common law 
of the United States, as distinguished from that of 
the states, in some cases presenting a subject con¬ 
cerning which congress had the right to act by rea-» 
son of its power to regulate commerce, but as to 


which it had not done so, the common law has been 
applied to interstate commercial transactions.*^ 

Regulations or burdens by state. As stated supra 
§ 11, a state has power to pass statutes affecting 
foreign and interstate commerce incidentally, but 
not directly; and it may be said, generally, that 
the legislation of a state, not directed against com¬ 
merce or any of its regulations, but relating to the 
rights, duties, and liabilities of citizens, and only 
indirectly and remotely affecting the operations of 
commerce, is of obligatory force on citizens within 
its territorial jurisdiction, whether on land or wa¬ 
ter, or engaged in commerce, foreign or interstate, 
or in any other pursuit.*** An act of the legisla¬ 
ture authorizing the consolidation of corporations 
docs not, in the absence of legislation by congress, 
violate the provision of the federal constitution 
regulating interstate commerce.*® 

The rule, stated supra § 11, that a state may not 
directly regulate or burden interstate commerce 
applies to any exercise of state authority, whether 
by legislation, an act or order of an administrative 
board or officer, or an order of a court, which di¬ 
rectly regulates, burdens, or interferes with, inter¬ 
state commerce.*Prejudice to interstate com- 


a7. U.S.—In re Debs. III., 15 S.Ct. 

!)00. 158 U.S. 564, 5K2, 39 L.Ed. 
1092. 

28. U.S.—In re Debs, supra. 

12 C.J. p 50 note 67. 

29. TT.R.—U. S. V. Dabfock. D.C.Tnd., 
6 F.2d 160, modified on other 
fifrounds. C.C.A., Babcock v. U. S., 
9 R2d 905. 

30. U.S.—Houston, etc., R. Co. v. U. 
S.. CoTT.Ct., .34 S.Ct. 833, 234 U.S. 
342, 58 Li.Ed. 1341, afflrTning, C.C., 
205 F. 391. 

Conditions on nse In intra-state oom- 
xnerce 

In the exor<*ise of its affirmative 
power in developing intersl.ate com- 
merco, congress may impose any rea¬ 
sons hie condition on any use in in¬ 
tra-slate commerce it deems neces¬ 
sary and advisable.—Railroad Com¬ 
mission of Wisc'onsin v. Chicago, B. 
& 1. R. Co.. Wis., 42 S.Ct. 232. 257 
U.S. 563, 66 L.Ed. 371, 22 A.L.R. 1086. 

31. U.S.—Adair v. U. S., Ky.. 28 S. 
Ct. 277. 208 U.S. 161, 52 L.Ed. 436, 
13 Ann.Cas. 764. 

Purpose of legislation 

If declared or revealed purpose of 
legislation is not to regulate com¬ 
merce among the states in any true 
sense, but is rather to regulate ac¬ 
tivities and transactions or to attain 
ends which have no reasonable rela¬ 
tion to such commerce, the legisla¬ 
tion cannot stand as a valid exercise 
of the commerce power.—U. S. v. 


Seven Oaks Dairy Co., D.C.Mass.. 10 
F.Supp. 995. 

32. U.S.—Federal Trade Commission 
V. P. Lorillard Co.. D.C.N.Y., 283 
F. 999, affirmed Federal Trade 
Commission v. American Tobacco 
Co., 44 S.Ct. 336, 264 U.S. 298, 68 
L.Ed. 696, 32 A.L.R. 786. 

12 C.J. p 50 note 61. 

Matters not constituting commerce 
In exercising its constitutional au¬ 
thority t<» regulate commerce, con¬ 
gress is powerless to regulate any¬ 
thing which is not commerce.—Car¬ 
ter V. Carter Coal Co., D.C., 56 S.Ct. 
855, 298 U.S. 238, 80 L.Ed. 1160. 

Wages and hours of labor of em¬ 
ployees in a business involving no 
phase of interstate coinnioree may 
not be regulated by eorigre.ss.—IT. 
S. V. National Garment Co., D.C.Mo., 
10 F.Supp. 104. 

33. U.S.—Carter v. Carter Coal Co., 
D.C., 56 S.Ct. 855, 298 U.S. 238, 80 
L.Ed. 1160. 

Bngaglng in commerce 

Federal power over interstate com¬ 
merce IS to regulate, not engage in, 
it.—Georgia Power Co. v. Tennessee 
Valley Authority, D.C.Ga., 14 F.Supp. 
673. 

34. U.S.—Western Union Tel. Co. v. 
Commercial Milling Co., 31 S.Ct. 
59. 218 U.S. 406. 54 L.Ed. 1088, 36 
L.R.A.,N.S., 220. 21 Ann.Cas. 815, 
affirming 116 N.W. 698, 161 Mich. 
425. 

12 C.J. P 50 note 87. 
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3& U.S.—Louisville, etc., R. Co. v. 
Kentucky, Ky., 22 SCt. 95, 183 IT. 
S. 603, 46 L.Ed. 298—Smith v. Ala¬ 
bama, Ala., 8 S.Ct. 564, 124 U.S. 
465, 31 L.Ed. 508—Sherlock v. 

Ailing, Ind., 93 U.S. 99, 23 L.Ed 
819. 

30w N.T.—Boardman v. Lake Shore 
R. Co., 84 N.Y. 157. 

37, U.S.—Cannonball Transp. Co. v. 
American Stages, D.C.Ohio, 53 F.2d 
1051. 

Mass.—Commonwealth v. New Eng¬ 
land Transp. Co., 185 N.E. 23, 282 
Mass. 429. 

12 C.J. p 51 note 90. 

“Burden," within the meaning of 
the rule, is anything that i!n]io.*408 
either a restrictive or oner<iu.‘^ load 
on interstate commerce.— Slate of 
Missouri V. Kansas Natural (las Co. 
D.C.Mo., 282 F. 341. alfirmed Slate of 
Missouri ex rel. Barrett V'. Kan.sas 
Natural Gas Co.. 41 S.Ct. 54 4, 265 U 
S. 298, 68 L.Ed. 1027. 

State may not, in any form or un¬ 
der any guise, directly burden inter¬ 
state commerce. 

U.S.—Baldwin v. G. A. F. Seelig, Inc., 
N.Y., 55 S.Ct. 497, 294 U.S. 511, 79 
LEd. 1032, 101 A.L.R. 55. 

Vt.—In re Trustofs of Village of 
Westminster, 187 A. 519. 

Bulletin of instmctlon and in¬ 
formation published and distributed 
by a state official is not a law or 
regulation Interfering with inter.state 
commerce where its function is edu- 
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merce may be effected in many ways by arbitrary 
state legislation. One way is by excessive expendi¬ 
tures from a common fund in the local interest, 
thereby lessening ability properly to scr/e inter¬ 
state commerce and where onerous state laws .so 
materially and unreasonably affect the revenues 
which go to build up interstate commerce that 
their inevitalilc effect is to burden, cripple, and in¬ 
juriously affect commerce among the states, they 
are invalid under the commerce clause of the fed¬ 
eral consliuuion.39 Tq justify the exaction by a 
state of a money payment burdening interstate 
commerce, it must affirmatively appear that it is de¬ 
manded as reimbursement for the expense of pro¬ 
viding facilities or of enforcing regulations of com¬ 
merce which arc within its constitutional power.^^^ 
Interstate commerce in all its forms must be free 
from any substantial burden sought to be exercised 
by any state.^l No state can, consistently with the 
commerce clause of the constitution, prescribe rules 
under w'hich an important part of interstate com¬ 
merce shall be conducted.^- A state statute which 
assumes to regulate those engaged in interstate 
commerce only while passing through the particular 
state is nevertheless void because it in effect and 
necessarily regulates and controls the conduct of 
such persons throughout the entire journey which 
stretches through several states.'*^ Burdens com 
ing to bear after commerce has ceased are not gen¬ 
erally direct burdens on interstate commerce.'*'* 

§ 55. Regulation by State Commission 

A state commission is without Jurisdiction of the 
interstate business of a public utility and may not, by 


order, directly regulate or Interfere with foreign or In¬ 
terstate commerce. 

A State public utility commission or like body has 
no jurisdiction over the interstate business of a 
public utility; its jurisdiction of a public utility ex¬ 
tends, and is limited, to such business, if any, of 
the utility as is intra-state.^® Although an act cre¬ 
ating a state public service or public utility or other 
commission, and giving it certain supervisory and 
regulatory powers over public service corporations, 
may not be objectionable as interfering with the 
power of congress over interstate commerce,^® an 
order of a state public service or public utility com¬ 
mission which directly burdens, interferes with, or 
regulates foreign or interstate commerce is void.^*^ 
Wliere an order of a state commission docs not on 
its face show an interference with interstate com¬ 
merce, the United States supreme court will pre¬ 
sume, until the contrary appears, that the slate will 
not so construe or enforce the order as to interfere 
with or obstruct interstate commerce.^® 

§ 56. Construction of Statutes 

General rules of statutory construction are applica¬ 
ble to federal statutes regulating, and state statutes 
claimed to burden, interstate commerce. 

Where a federal statute regulating commerce is 
reasonably susceptible of two interpretations, one of 
which creates a repugnancy to the constitution, and 
'be other avoids such repugnancy, the one which 
makes the statute harmonize with the constitution 
must be adopted, that is, wherever possible, the 
-statute must be construed as alone a])plicable to the 
mhject within the authority of congrc.ss to regu- 
late.^*® The court will presume that the statute is 


cat tonal and, at the moat, advisory. 
—Standard Computing: Srah' Co. v. 
Farrell, N.Y., 39 S Ct. 3S0. 249 U.S. 
571. 63 L.Ed. 780, afflrmins. 13.C.. 242 
F. 87. 

aa U.S.—Stale of Colorado v. U. S., 
Colo., 46 SCI. 452, 271 U.S. 153, 70 
L.Ed. 878. 

39. Pa.— T’ennaylvania R. Cn. v. 
Driscoll, 198 A. 130. 

40. U.S.—Ingrela v. Morf, Cal.. 57 S. 
Ct. 439, 300 U.S. 290, 81 L.Ed. 653. 
afflrminE:, D.C., Morf v. IngeLs, 14 
F.Supp. 922. 

41. U.S.—Sage v. Paldwin, I>.C.Tex.. 
55 F.2d 968. 

42. U.S.- Shafer v. Farmers’ Crain 
Co. of Embden. N.D., 45 S.Ct. 481, 
!68 U.S. 189, 69 L.Ed. 909. 

43. U.S.—Western Union Tel. Co. v. 
James. (3a.. 16 S.Ct. 934, 162 U.S. 
650. 40 L.Ed. 1105. 

41. U.S.—Sioux City, Iowa, v. Mis- 
Houri Valley Pipe Line Co., D.C. 
Iowa, 46 F.2d 819. 


45. U.S.—Hi-Hull Tiansit Co. v. 
U'lilroad (^iminis.siori of Texas, D. 
C.Tex , 27 F.2d 425 

Mo.—Stall* ex rel. Cities Service Gas 
Co. V PuhUc Service ('’(Uimii.M.sion, 
85 SW.2d 890, 337 Mo 809. cer- 
liorari denied I’ublic Service 
mission of Missouri v. Stale of 
Mi.s.souri ex rel. Citie.s Service Gas 
Co.. 56 set. 383, 296 U.S. 657, 80 
LEd. 4 68. 

N.J.—West Jersey & S. S. U. Co. v. 
Board of Public Utility Com’rs, 
149 A. 269, 8 N..I Misc 212. anirmed 
Atlantic City K. Co. v. Board of 
Public Utility Com’rs., 160 A. 491. 
109 N.J.Law 260. 

51 CJ. p 41 notes 80, 81. 

46. Idaho.—Idaho Power, etc., Co. 
V. Blomquist. 141 I*. 1083, 26 Idaho 
222, Ann.Cas.l916E 282. 

Fees for payment of expenses of 
commission 

The imposition of reasonable f^es 
on public utility corporations for the 
payment of the expenses of a public 
utility commission charged with the 
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investigation and supervision of such 
corporations is an exercise of the 
police power imposing only Inci¬ 
dental and iiidireel burdens on na¬ 
tional and international commerce, 
and does not infringe (he commerce 
clause of the federal constitution.— 
Territory v. Inter-Tsland Steam Nav¬ 
igation Co., 33 Hawaii 890. 

47. ILL—Attleboro Steam & Elec¬ 
tric Co. V. l*ublic Utilities Com¬ 
mission, 129 A. 495, 46 H.I. 496, 
certiorari granted Public Utilities 
Commission of Rhode Island v. At¬ 
tleboro Steam & Electric Co., 46 S 
Ct. 103, 269 U.S. 546, 70 L.Ed. 404, 
and affirmed 47 S.Ct. 294, 273 U.S. 
83, 71 L.Ed. 549. 

12 C.J. p 51 note 95. 

Delegation of power to commission 
see supra § 11. 

48. U.S.—Michigan Cent. R. Co. v. 
Michigan H. Commn., 85 S.Ct. 422, 
236 U.S. 615, 59 L.Ed. 750, affirm¬ 
ing 132 N.W. 1068, 168 Mich. 230. 

43. U.S.—The Abby Dodge v. U. S., 
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constitutional^® and that congress did not intend i very numerous where state statutes whose terms 


thereby to invade the field reserved under the con¬ 
stitution to the several states by interfering with 
transactions in intra-state commerce.*'*^ In case of 
conflict between stale and federal statutes concern¬ 
ing whether the usage of materials described in 
both statutes is a use in interstate commerce, a fed¬ 
eral court is required to indulge every presumption 
in favor of the congressional determination/**" 

State statutes, A state statute should be con¬ 
strued, if possible, so as not to make it an interfer¬ 
ence with the exclusive power of congress to regu¬ 
late interstate commerce and, to this end, a state 
statute will be construed, where it is susceptible of 
such construction, as affecting merely traffic wholly 
within the stale where it would be in violation of 
the commerce clause of the constitution if it were 
intended to affect interstate traffic. The cases are 


were broad enough to include both internal and in¬ 
terstate commerce have been held applicable only to 
internal commerce, and as such sustained, because 
to hold otherwise would render the statute uncon¬ 
stitutional.®^ In determining whether a slate stat¬ 
ute is in violation of the commerce clause of the 
constitution, the United Stales supreme court will 
adopt the construction of the statute jiut on it by 
the state court of last resort,®® in the absence of ex¬ 
ceptional conditions which sometimes impel the su¬ 
preme court to disregard inadmissible constructions 
given by state courts to their own statutes and stale 
constitutions.®® However, in determining whether 
a state statute burdens or interferes with interstate 
commerce, the court will look beyond its mere 
form®^ and consider its necessary and practical op¬ 
eration and effect ;®^ and the name, description, or 


Fla.. 32 S.Cl. 310. 223 U.S. 166, 56 
L.Kd. 300. 

National l^abor Relations Act 

(1) This act errinowerinff the Na¬ 
tional Labor Relations Hoard to pre¬ 
vent any person from etiRaginK in 
unfair labor practices afleclinR 
“commerce” as therein defined may 
be <-onstrued .so as to operate w ithin 
the sphere of constitutional author¬ 
ity as it purports to reach only what 
may bo doomed to burden or ob¬ 
struct inlcTslatc or foreign coni- 
irierce, and thus qualified must be 
con.-drued as contemplating the* <*x- 
eroise of control within constitu¬ 
tional bounds.—National Labor Rela¬ 
tions Hoard v. Jone,s & Laughlin 
Steel Corporation. 57 S.Ct. 615, 301 
IT..S. 1. 81 LFd. 803. 108 A L.R 13.52. 
reversing, CCA., 83 F.2d 908, ccTtio- 
rari granted 57 S.Ct. 119, 299 U.S. 
534. 81 L.Kd. 393. 

(2) The National Labor Relations 
Act is within power of congress to 
regulate Inter.stato commerce—Na¬ 
tional Labor Relations Hoard v. 
Lion Shoe Co.. C.C.A.. 97 F.2d 448. 
Bnataiaingr leflrislation 

Legislation that is rea.sonably 
adapted to accomplishment of con- 
gres.sional purpose to protect inter¬ 
state and foreign commerce* and is 
not clearly prohibited by the con¬ 
stitution should be sustained.—U. S. 
V. Wilahirc Oil Co., D.C.Cal., 9 F. 
Supp. 396, appeal dismissed. C.C.A., 
Wllshlre Oil Co. v. U. S., 77 F.2d 
1022. 

Oonstrnction. against deprivation of 
vested rights 

Mass.—New York Cent. R. Co. v. 
Central Now England Ry. Co., 162 
N.E. 324, 264 Mass. 128. certiorari 
granted Central New England Ry. 
Co. V. Boston & A. R. Co., 49 S.Ct. 
176, 278 U.S. 596, 73 L Ed. 526. 
and affirmed Central New England 


Ry. Co. V. Boston & A. R. Co., 49 
S Ct. 358. 279 U S. 415. 73 L.Kd. 
770 

50. U.S.—Locke v. U. S., C.t^A.Tex . 
75 F.2d 157, certiorari denied 55 
S.Ct. 644. 295 U.S. 733. 79 L.Kd. 
1681 

51. S —Federal Trade Corrirni.s- 
sion v. 1*. Lorillard Co., DCN.Y, 
283 F. 999, afllrnied Federal Trade 
<\)mniis.'-lon v. American Toi»acco 
Co., 44 set. 336, 264 US. 298. 68 
L.Ed. 696. 32 A.L K. 786. 

52. I^.S —Southern Pac. Co. v. Cor¬ 
bet t, D.C.Cal., 20 F.Supp. 94 0 

53. Vt.—Tn re Tru.stees of Village 
of Weslniinster, 187 A. 519. 

12 C.J. p 51 note 98. 

No presumption exists that gen¬ 
eral us.sembly intended to pass in¬ 
valid act by attempting to regulate 
interstate commerce. — Common¬ 
wealth V. Chesapeake & U. Ry. Co., 
65 S.W.2d 95, 251 Ky. 382. 

54. Cal—Max P'aetor & Co v Kuns- 
man. 55 P.2d 177, 5 Cal.2d 446, af¬ 
firmed Kuri.sman v. Max Factor & 
Co.. 57 S.Ct. 147, 299 U.S. 198. 81 
L.Kd. 122. 

La—Norm Ad^ertlsing v. Parker, 
App., 172 So 586. 

Tenn.—Illinois Cent. R. Co. v. City of 
Memphis. App.. 110 S.W.2d 352. 

12 C.J. p 51 note 99, p 790 note 4 
[a]. 

Presumption 

Where state statutory provlsion.s 
constitute burdens on interstate com- 
meree, it mu.st be presumed that leg¬ 
islature intended that they should 
not apply to interstate commerce.— 
Sage v. Baldwin, D.C.Tex., 55 F.2d 
968. 

55. U.S.-—People v. Miller. N.Y., 26 
S.Ct. 714, 202 U.S. 584, 50 L.Ed. 
1155. 

12 C.J. p 51 note 6. 
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I 56. U.S.—Kidd v. Peanson, Iowa, 9 
I S.Ct. 6. 128 U.S. 1. 32 L.Ed. 346. 

57. IT.S.—Lacoste v. Department of 
fConservation of Stale of Louisi¬ 
ana. 44 S.Ct. 186, 263 US. 545, 68 
LKd. 437, affirming 92 So. 381. 
151 La. 909—Silas M.ason Co. v. 
Henneford, D.C.Wash., 15 F.Supp. 
958, reversed on other grounds 
Henneford v. Silas Mason Co., 57 
S.Ct. 524, 300 U.S. 577. 81 L Ed. 
814—Southern l*ac Co. v. Railroad 
Commls.slon of California, D.C.Cal., 
10 F.Supp. 918. 

12 C.J. p 51 note 1. 

58. r.S.—Laeo.ste v. Department of 

Con.Mervation of Stale of Ijouisi- 
ana. 44 S.Ct. 186, 263 US. 545. 68 
L.Kd. 437, affirming 92 So 381, 151 
La. 909—Eureka l*roduetionM v. 
Lehman, D.C.N.Y. 17 F.Supp. 259. 
affirmed 58 S.Ct. 15. 302 U.S. 634— 
Silas Mason Co. v. Henneford, I). 
C.Wash., 15 F.Supp. 958, n*versed 
on other grounds Henneford v. Sl- 
la.s Mason 57 S.Ct 524, 300 

U.S. 577, 81 L.Ed. 814—Southern 
Pac. Co. v. Railroad Commission 
of California, D.C.Cal., 10 F.Supp. 
918. 

12 C.J. p 61 note 2. 

Inevitable effect 

Slate statutf*. inevitaiile effeet of 
whii-h is to regulate interstate com¬ 
merce and Impose unrea.sonable bur¬ 
dens thereon, is invalid, notwith¬ 
standing absence of expressed in¬ 
tent to regulate.—Atlantic Refining 
Co. v. Trumbull, D.C.Conn., 43 F.2d 
154. 

Showing hj party chaUenging legia- 
lation 

(1) One challenging validity of 
slate enactment as repugnant to 
commerce clause of the federal con¬ 
stitution may .show that its provi¬ 
sions in practical operation burden 
or destroy Interstate commerce.— 
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characterization given the statute by the legislature 
or courts of the state is not necessarily controlling 
on the supreme court of the United States.^® 

A state statute may be void so far as it affects 
interstate commerce, but valid as to all business to 
be exclusively performed within the state, and it 
will be upheld and enforced as to the valid part, 


provided the valid and invalid portions are separa¬ 
ble.®® Where, however, the constitutional and un¬ 
constitutional provisions of a state statute affecting 
interstate commerce are so bound up together that 
separation cannot be made without completely de¬ 
stroying the statute and substituting another for it 
by judicial construction, the whole act is unconsti¬ 
tutional and void.®^ 


B. INSPECTION, QUARANTINE, AND SANITARY LAWS 


§ 57. Inspection Laws 

Congress may pass inspection laws pertaining to for¬ 
eign or interstate commerce which, within their scope, 
will exclude and supersede state legislation; but, in the 
absence of applicable federal legislation, reasonable and 
nondiscriminating inspection laws, which do not directly 
regulate foreign or interstate commerce and do not un¬ 
duly or unnecessarily burden It, may be enacted by the 
states, even though such laws affect foreign or inter¬ 
state commerce Incidentally. 

Inspection laws are within that field of legisla¬ 
tion, described generally supra § 13, in which it is 
permissible for a state, within proper limits, to act 
unless and until its action is excluded or superseded 
by federal action. In view of the limited scope of 
some federal laws on this subject, inspection laws 
present especially pertinent illustrations of the gen¬ 
eral rule, noted supra § IS, that circumscribed fed¬ 
eral legislation does not forbid or displace state ac¬ 
tion further than is necessary to carry out the con¬ 


gressional intent. Closely related to inspection 
laws, in some instances, are quarantine regulations, 
considered infra § 59, inspection to determine the 
existence of disease being often made a condition 
precedent to the application and enforcement of 
measures to prevent the spread of disease. 

The United Slates may pass inspection laws, pro¬ 
vided they pertain to • interstate or foreign com- 
mercc.®2 

The states, in the absence of federal action, may, 
in the exercise of their police power, pass or make 
reasonable and nondiscriminating laws, orders, or 
regulations for the inspection of articles which are 
properly the subject of inspection, where such meas¬ 
ures affect foreign or interstate commerce, if at all, 
only incidcntly and do not directly regulate it or 
unduly or unnecessarily burden or interfere with 
it.®® To be valid, a statute or ordinance, although 


Johnson v. Haydel, La., 49 S.Ct. 6, 
278 U.S. 16, 73 L.Ed. 165—Foster- 
Fountain Packing Co. v. Haydel, La. 
49 S.Ct. 1. 278 U.S. 1, 73 L.Ed. 147. 

(2) Where interstate commerce is 
only indirectly effected, party chal¬ 
lenging legislation must show, actual 
undue burden on interstate com¬ 
merce.—Uourjois, Inc., v. Chapman, 
Me.. 57 S.Ct. 691, 301 U.S. 183, 81 L. 
Ed. 3 027. 

B9k U.S.—Lacoste v. Department of 
Conservation of State of Louisiana, 
44 S.Ct. 186, 263 U.S. 645, 68 l...Ed. 
437, affirming 92 So. 381, 151 La. 
909. 

GO. U.S.—Western Union Tel. Co. v. 
Pennsylvania. Pa., 9 S.Ct. 6. 12S 
U.S. 39, 32 L.Ed. 34.5. 

Tenn.—Standard Oil Co. v. State, 3 00 
S.W. 70.5, 117 Tenn. 618, 10 L.R.A.. 
N.S.. 1016. 

Vt.—Stale V. Peet, 68 A. 661, 80 Vt. 
449, 130 Am.S.R. 998 3 4 L.lt.A., 

N.S. 677. 

12 C.J. p 61 note 8. 

01 . Ind.—State v. Indiana, etc., Oil. 
etc., Co.. 22 N.E. 778, 120 Ind. 67.-i. 
6 L.R.A. 579. 

02 . U.S.—Whipp V. U. S., C.C.A. 

Ohio, 47 F.2d 496. 


Ark.—Payner v. Cotner, 230 S.W. 

27.5. 148 Ark. 401. 

12 C.J. p 52 notes 7. 8. 

Tobacco Inspection Act 

(1) The act is within the consti¬ 
tutional power of congres.s to regu- 
lat«* ‘‘interstate commerce,” even as 
respects market where part of tobac¬ 
co sold 1,‘j destined for local manu- 
fa<’ture or consumption, where great¬ 
er part of tobacco is purchased at 
such market for imPi^diate tran.si>or- 
lution in interstate commerce, and 
It would be impossible to regulate 
only sale of such part.—Wallace v. 
Currin, C C.A.N.C., 95 P.2d 856. 

(2) Thrre is authority, however, 
holding the act uneon.stilutional.— 
Currin v. Wallace, D.C.N.C.. 19 F. 
Supp. 211. 

63. U.S.—Mintx v. Baldwin, N.Y., 
53 S.Ct. 613. 289 U.S. 346, 77 L.Ed 
1215, affirming, D.C., 2 F.Supp 700 
—Mu.st Hatch Incubator Co. v. 
Patterson. D.C.Or., 32 P.2d 714, ap¬ 
peal dismissed 49 S.Ct. 338, 73 L. 
Ed 1011—Palmer Bros. Co. v. 
Weaver. D.C.Pa., 3 F.2d 333, affirm¬ 
ed 45 S.Ct. 128, 266 U.S. 588, 69 
Ij.Ed. 455—Jackson v. Cravens, D. 
C.Fla., 235 F. 212, appeal dismissed 
238 F 117, 351 C.C.A. 193. 

Kan.—United Arti.sts Corporation v. 
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Mills, 12 P.2d 786, 136 Kan. 33, 
denying rehearing 11 P.2d 3 02.5, 
3 35 Kan. 655. 

N.ll.—In re Opinion of the Justice.v;, 
179 A. 409, 87 N.H. 496. 

N.Y.—People v. Rueffer, 6 N.Y.S.2cl 
103, 168 Misc. 45. 

R.T.-—State v. Leary, 126 A. 353, 46 
R.I. 197. 

Tenn.—State v. McKay, 193 S.W. 99, 
137 Tenn. 280. 

12 C.J. p 52 note 9. 

Object of law 

(1) While the usual object of valid 
inspection laws is to improve the 
quality of articles sold or offered for 
sale and to guard aga4nst fraud and 
imposition in the character of arti¬ 
cles, still a statute whose ohJe<*t is 
to prevent the criminal or fraudu¬ 
lent appropriation of articles by 
making the record of inspection evi¬ 
dence of ownership will be upheld 
as a valid Inspection law not Inter¬ 
fering with interstate commerce.— 
New Mexico v. Denver, etc., R. Co., 
27 S.Ct. 1, 203 U.S. 38, 61 L.Ed. 78, 
affirming 78 P. 74, 79 P. 295, 12 N.M. 
425. 

(2) To detect and prevent the 
stealing of live stock, the legislature 
may enact a law for the inspection 
of hides as a condition of their ship- 
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in the guise of an inspection law, must not unduly 
or unnecessarily burden foreign or interstate com¬ 
merce®^ or attempt to regulate by inspection a sub¬ 
ject which is of such a nature as to admit of only 
one uniform system of regulation,®® and is, there¬ 
fore, within the exclusive power of congress to 
regulate, as noted supra § 13. A state law, although 
apparently for the protection of the public health, 
will be scrutinized as to its results in actual practice 
to ascertain its essential characteristics, and will 
not be upheld merely because of its declared pur¬ 
pose ; if it is in fact a regulation of interstate com¬ 
merce in its primary application, then it is invalid 
regardless of its form or designation.®® Generally 
speaking, a statute or ordinance requiring the in¬ 
spection of animals or commodities in transit 
through the state or municipality and bound for 
points in other states is void;®^ but, in the absence 
of legislation by congress on the subject, a state 
may properly require inspection of petroleum prod¬ 
ucts or other inflammable substances within its bor¬ 
ders, even when moving in commerce from state to 
state.®® A state m.''y apply its inspection laws to 
oil or other personal property which has actually 
come to rest within the state,®® even though it has 


§ 57 

come from another state and is intended for re¬ 
shipment to points outside the state a state in¬ 
spection law which is otherwise valid may operate 
on imported property, as well as on domestic prop¬ 
erty intended for export.*^^ 

While any state inspection law is subject to ex¬ 
clusion or suspension by a federal statute enacted by 
congress in the exercise of its paramount right to 
regulate commerce with foreign nations and among 
the several states,'^2 ^ federal statute covering part 
of a subject does not exclude state action as to the 
remainder of the subject.*^® 

Within the meaning of the rules just stated, an in¬ 
spection law is a provision for the official inspec¬ 
tion of personal property and a particular state 
statute to be valid as an inspection law, and as not 
being a law aimed at interstate commerce, must be 
such in fact, and have some natural tendency to se¬ 
cure the ends for which inspection laws are enact¬ 
ed.^® To be sustainable as an inspection law, a 
state statute must at least provide for some inspec¬ 
tion of the article in question,*^® although it need not 
in terms provide for the opening of the package 
which contains the article.'^'^ It must not absolutely 


ment within or without the state by 
a common carrier.—State v. Hines, 
)8C P. 420, 94 Or. 007. 

M. TT.S.—Must Hatch Incubator Co. 
v. Pattcr.son. D.C.Or., 32 F.2d 714, 
appeal dismissed 49 S.Ct. 338, 73 
H.Ed. 1011. 

12 C.J. p 52 note 11. 

Motor vehicle InspectioxL 

Ordinance requiring Inspection of 
motor vehicles operating within city 
held valid.—Mayer v. Ames, 14 N.E. 
2d 617, 133 Ohio St. 458, affirming 16 

N. E.2d 498, 58 Ohio App. 295. 

65. TT.S.—Globe El. Co. v. Andrew, 
C.C.Wis.. 144 P. 871, affirmed 156 
F. 664, 84 C.C.A. 376. 

66L Mass.—Com. v. Moore, 100 N.E. 

1071. 214 Mass. 19. 

67. U.S.—^I’abst Brewing Co. v. 
Crenshaw, C.C.Mo., 120 F. 144, af¬ 
firmed 25 S.Ct. 552, 198 U.S. 17. 49 
L..Ed. 925. 

D.C.—Georgetown v. Davidson, 6 D. 
C. 278. 

Okl.—Farris v. Henderson, 33 P. 380. 
1 Okl. 384. 

BBt U.S.—Texas Co. v. Brown, Gri., 
42 S.Ct. 375, 258 U.S. 466, 66 L.Ed. 
721, affirming, D.(T., 266 F. 677— 
Pure Oil Co. v. State of Minnesota, 
39 S.Ct. 36. 248 U.S. 158, 63 L.Ed. 
180, affirming 168 N.W. 723, 134 
Minn. 101. 

.S.D.—Peterson Oil Co. v. Prary, 192 
N.W. 366, 46 S.D. 258. affirmed 44 
S.Ct. 334, 264 U.S. 670, 68 L.Ed. 
854. 


69. W'ash.—Standard Oil Co. v. 
Graves, 162 P. 558, 94 Wash. 291. 

70. Wash.—Union Oil Co. of Cali¬ 
fornia v. State. 216 P. 22, 126 

Wa.sh. 327. 

71. U.S.—A.sbell V. Txansas, 28 S Ct. 
485, 200 U.S. 251, 62 L.Ed. 77S, 14 
Ann.Cas. 1101, affirming 86 V. 457, 
74 Kan, 397, 121 Am.S.Il. 345. 

Minn.—Evans v. Chicago, etc., K. Co., 
122 N W. 876, 109 Minn. 64, 26 L. 
R.A..N.S., 278. 

12 C.J. p 53 note 18. 

72. U.S.—(hty of Los Angeles v. 
United Dredging Co., C.t\A.Cai., 
14 F.2d 364, affirming, D.C.. Unit¬ 
ed Dredging Cu. v. City of Los 
Angeles, 10 F.2d 239—Farmers’ 
Gram Co. of Embden v. I^anger, 

C. C.A.N.D., 273 F. 635, 19 A.L.R. 
148, motion granted Lemke v. 
Farmers’ Grain Co of Embden, N. 

D. , 42 S.Ct. 95, and affirmed 42 S. 
Ct. 244, 258 U.S. 50, 66 L.Ed. 458. 

12 C.J. p 53 note 16. 

73. U.S.—Kelly v. State of Wash¬ 
ington ex rel. Foss Co., 68 S.Ct. 
87, 302 U.S. 1. 82 L.Ed. 6, reversing 
Stale ex rel. Foss Co. v. Kelly, 59 
P.2d 373, 186 Wash. 589, certiorari 
granted Kelly v. State of Washing¬ 
ton ex rel. Foss Co., 57 S.Ct. 822, 
299 U.S. 539, 81 L.Ed. 396. 

12 C.J. p 53 note 17. 

Ahsenos of fedoral iiuipoctlon 

A federal statute relating to con¬ 
tagious diseases of cattle excludes 
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state inspection of cattle only in 
cases wh<*re federal inspection has 
been made and certificate issued.— 
MIntz v. Baldwin. N.T., 63 S.Ct. 611, 
289 U.S. 346, 77 L.Ed. 1245, affirming, 
D.C., 2 F.Supp. 700. 

74. U.S.—New York v. Compagnie 
Generate Transatlantique, N.Y., 2 
S.Ct. 87, 107 U.S. 69. 27 L.Ed. 383. 

75. U.S.—Scott v. Donald. S.C., 17 
S.Ct. 265, 166 U.S. 58. 41 L.Ed. 632. 

Idaho.— State v. Butterfield Live 
Stock Co.. Ltd., 106 P. 455. 17 Ida¬ 
ho 441, 26 L.R.A,N.S., 1224, 134 
Am.S.R. 263. 

12 C.J. p 53 note 20. 

Matters nnrelated to inspection 
A contention that a state statute 
is merely an attempt on the part of 
the state, through inspection regu¬ 
lations, to assi.si in carrying out the 
purpose of the United States Grain 
Standards Act will be denied where 
there is little in the state statute 
to support, and much to refute, the 
eonlention, many of the acts requir¬ 
ed by the state statute being unre¬ 
lated to. or apart from what usually 
is comprehended within, inspection. 
—Shafer v. Farmers’ Grain Co. of 
Embden, N.U., 45 S.Ct. 481, 268 U.S. 
189, 69 L.Ed. 909. 

73. U.S.—Vance v. W. A. Vander- 
cook Co.. S.C.. 18 S.Ct. 674, 170 U. 
S. 438. 42 L.Ed. 1100. 

77. U.S.—Turner v. Maryland. Md., 
2 S.Ct. 44. 107 U.S. 38, 27 L.Ed. 370. 
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prohibit trade in, or importation of, known and le¬ 
gitimate articles of commerce,'^® nor attempt to ac¬ 
complish the same end by imposing conditions to 
which conformity cannot reasonably be made by 
citizens of other states.*^® Also, to be valid, an in¬ 
spection law must be fair, equal, and in no way dis¬ 
criminatory in favor either of persons or of prop¬ 
erty.®® An inspection ordinance which wholly pre¬ 
cludes reliance on inspections or compliance with 
health laws in another state from which products 
come in sealed packages has been held unenforce¬ 
able as to such products.®^ 

§ 58. -Fees 

An Inspection fee corresponding approximately to the 
cost of inspection may be imposed; and a fee obviously 
and substantially In excess of the cost of inspection and 
constituting a source of general revenue may be Imposed 
by a state for the inspection of property which has passed 
out of interstate commerce, but not, unless the owner 
consents, for the inspection of property which is still in 
Interstate commerce. 

As an incident to its power to enact valid inspec¬ 
tion laws, a state may charge a fee reasonably suf¬ 
ficient to meet the expenses of inspection; and such 
a fee is not properly assailable as a burden on in¬ 
terstate commerce,®- or as an impost or excise on 


imports.®® Where the charge imposed for inspec¬ 
tion is so obviously and grossly in excess of the 
cost of inspection as to be in effect a tax for reve¬ 
nue purposes, the law imposing it is, as applied to 
property in interstate commerce, void as imposing 
a burden on interstate commerce amounting to a 
regulation thereof inconsistent with the exclusive 
authority of congress over that subject;®^ but a 
fee substantially in excess of the cost of inspection 
and constituting a source of general revenue may 
properly be imposed by the state for the inspection 
of property which has passed out of interstate com¬ 
merce and come to rest in the state or become the 
subject of domestic commerce;®® and such a fee 
may also be imposed where, with the consent of the 
owner, a product is inspected before interstate 
transportation thereof has technically come to an 
end, as while the product is still in the vehicle and 
original container used for interstaUj transporta¬ 
tion.®® A state inspection law imposing a charge 
declared to be for the purpose of defraying the ex¬ 
penses of the inspection is not void as constituting 
a tax on interstate commerce merely because some 
of the revenue derived from such inspection charg¬ 
es has in fact been applied to other purposes.®^ 


TB. U.S.—Schollenberger v. Pennsyl¬ 
vania. Pa., 18 S.Ct. 757, 171 U.S. 1. 
43 L.Ed. 49. 

12 C.J. p 53 note 23. 

Btatate must not prohibit Interstate 
Gommeroe 

U.S.—Must Hatch Incubator Co. v. 
Patterson, U.C.Or., 32 F 2d 714, ap¬ 
peal dismissed 49 S.Ct. 338, 73 L.. 
Bd. 1011. 

7B. U.S.—Brlnirr.er v. Robman, Vu., 
11 S.Ct. 213. 3 38 U.S. 78. 34 L.Ed 
862, modifying, C.C., 41 F. 807. 

12 C.J. p 53 note 24. 

80. Wis.—Fitter Co. v. Kremer, 226 
N.W. 310, 199 Wls. 338. 

12 C.J. p 53 note 25. 

Ibaok of arbitrary dlecrlmlnatlon 
*'We cannot Judicially say that 
there can be no valid reason for 
makiner the Inspection here under 
consideration apply only to cement 
imported into the state of Florida 
from a foreign country, and that for 
that reason the inspection and fee 
Incident thereto is arbitrary discrim¬ 
ination against commerc*e between 
the nations.”—State ex rel. Florida 
Portland Cement Co. v. Hale, Fla., 
176 So. 677, 584. 

81. U.S.—Langendorf United Bak¬ 
eries V. City of Reno, D.C.Nev., 16 
F.Supp. 442. 

.8& U.S.—Pure Oil Co. v. State of 
Minnesota, 39 S.Ct. 35, 248 U.S. 
158, 63 L.Ed. 180, affirming 158 N. 
W. 723, 134 Minn. 101—Jewel Tea 
Co. V. City of Troy, Ill., C.C.A.Ill., 


80 F.2d 366—Gulf Fisheries Co. v. 
Darrouzet, D C.Tex., 17 F.2d 374, 
affirmed Gulf Fisheries Co. v. Mac- 
Inerney, 48 S.Ct 227. 276 US. 124, 
72 L.Ed. 49.5—Wofford Oil Co. v. 
Smith, D.C.Ala., 263 F 396. appeal 
di.smissed Smith v. Woflord Oil 
Co.. 41 S.Ct. 449, 256 U S. 70.5. 65 L. 
Ed. 1180 

Tnd.—Indiana Heflnlng Co. v. Taylor. 

143 N.E. 682. 195 Ind. 223. 

S.D--TVterson Oil Co. v. Frary. 192 
N.W, 366. 46 SD 258. affirmed 44 
S.Ct. 334. 264 U.S. 570, 68 L.Ed. 

8.54. 

12 CJ. p 54 note 26. 

83. Flu.—Slate ex rel. Florida Port¬ 
land C«‘mcnt Co. v. Hale, 176 So. 
577. 

S.U—Peter.son Oil Co. v. Frary, 192 
N.W. 366. 46 S.D. 258. affirmed 44 
S.Ct. 334, 264 U.S. 570, 68 L.Ed. 

854. 

12 C.J. p 115 note 87. 

84b U.S.—Texas Co. v. Brown, Ga., 
42 S.Ct. 375, 258 U.S. 466, 66 L Ed. 
721. affirming, D.C., 266 F. .577— 

Standard Oil Co. v. Graves, 39 S. 

Ct. 320. 249 U.S. 389, 63 L Ed. 662. 
reversing 162 P. 558, 94 Wa.sh. 291 
—Pure Oil Co. v. State of Minne¬ 
sota, 39 S.Ct. 35, 248 U.S. 158, 63 
L.Ed. 180, affirming 158 N.W. 723, 
134 Minn. 101—Cleveland Rellning 
Co. of Cleveland, Ohio v. Phipps, 
D.C.Ohio, 277 P. 463, affirmed 
Phipps v. Cleveland Refining (^o. of 
Cleveland, Ohio, 43 S.Ct. 418, 261 
U.S. 449, 67 L.Ed. 739—Wofford Oil 
Co. V. Smith, D.C.Ala., 263 P. 396, 
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appeal dismissed Smith v. Wof¬ 
ford Oil Co.. 41 S.Ct. 449, 256 U.S. 
705, 65 LEd. 1180. 

Ind.—Caldwell v. Slate, 119 N.E. 999. 
187 Ind. 617. 

Ky.—Boyd v. City of Louisville, 198 
S.W. 927. 178 Ky. 354. 

Wash.—Shell Co. of California v. 

Slate, 194 P. 835, 113 Wash. 632, 

12 C.J. p 54 note 27, p 115 note 88. 

85b U.S.—Texas Co. v. Brown, Ga., 
42 S.Ct. 375, 258 US. 466. 66 L.Ed. 
721, affirming, D.C., 266 F. 577. 
S.D.—Peterson Oil Co. v. Frary, 192 
N.W. 366, 46 S D. 258, affirmed 44 
S.Ct. 334, 264 U.S. 570, 68 L.Ed. 
854. 

Tenn.—State ex rel. Fort v. City of 
Jackson, 110 S.W.2d 323. 

Feo for inapectloiL of IntozicatliLg 
liquora which, by virtue of a federal 
statute, were divested of their in¬ 
terstate character on arrival in the 
state, may properly exceed the cost 
of inspection. 

U.S.—Pahst Brewing Co. v. Cren¬ 
shaw, Mo., 25 S.Ct. 552, 198 U.S. 17, 
49 L.Ed. 925, affirming, C.C., 120 F. 
144. 

Mo.—State v. Bixman, 62 S.W. 828,, 
162 Mo. 1. 

86. U.S.—Texas Co. v. Brown, Ga., 
42 S.Ct. 375, 258 U.S. 466, 66 L.Ed. 
721, affirming, D.C., 266 F. 577. 

Wash.—Union Oil Co. of California 
V. State, 216 P. 22, 126 Wash. 827. 

87. U.S.—Patapsco Guano Co. v. 
North Carolina Bd. of Agriculture., 
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Congress may determine whether state inspection 
charges arc excessive or not where the inspection 
laws operate on interstate, as well as on foreign, 
commerce;^® but a federal court will not go into 
the examination of the question of excess, except so 
far as to decide whether or not the fee is only col- 
orably an insi)cction charge or a charge of a similar 
nature,®^ or to decide whether the charge is so 
unreasonable and disproportionate to the services 
rendered as to challenge the good faith of the law.***® 
Prima facie the charge must be deemed reason¬ 
able;®^ and the mere designation of the exaction 
as a tax docs not warrant the deduction that the 
charge authorized for inspection was not one really 
for such purpose.®® 

Discrimination. A state statute imposing a 
charge for inspecting goods brought into the slate, 
but not goods manufactured in the state, constitutes 
an attempt by the state to regulate interstate com¬ 
merce, and is therefore unconstitutional and void;®® 
but, when a statute imiioscs an insjiection fee on all 
property of a certain class sold in the state, whether 
made therein or outside, but which allows inspec¬ 
tion without charge of proiierty made in the state 


and exported for sale outside of it, it does not con¬ 
stitute an illegal discrimination against a foreign 
manufacturer;®^ and, by virtue of the Twenty- 
First Amendment of the federal constitution, a stat¬ 
ute imposing a fee for the inspection of beer which 
discriminates against manufacturers out of the 
state may not be unconstitutional.®** 

§ 59. Quarantine and Sanitary Laws 

Federal quarantine and sanitary regulations limited 
to foreign and interstate commerce are valid; and so, 
also, are state heaith, sanitary, and quarantine laws 
which interfere with foreign and interstate commerce no 
more than is necessary in the proper exercise of the police 
power and do not conflict with federal regulations. A 
purpose on the part of congress to exclude or supersede 
state action against the ravages of disease is not lightiy 
to be inferred. 

Quarantine and sanitary regulations established 
by, or under authority granted by, congress are val¬ 
id so far,®® but only so far,®"^ as they relate to 
foreign or interstate commerce. Where congress 
has exercised its power, all state laws inconsistent 
with the regulation established by congress are su¬ 
perseded or susi)cnded and cannot be applied;®® 


18 S.Ct. 862, 171 U.S. 345, 43 L.. 
Ed. 191, a^llnnl^^r 52 F. 690 
J2 C.J. p 51 note 29. 

88. ns —Turner v. Maryland. Md„ 
27 EEd 370, 107 IJ.S. 38—Neilson 
V. (larza, n.C.Tex., 17 F.l’as.No. 
10,091, 2 Woods 287. 

Mo.—State V. Bixrnan, 62 S.W. 828, 
162 Mo. 1. 

1,2 C.J. p 54 note 30. 

89. U.S.—Patapsco Guano Co. v. 
Hoard of Agricullure, C.C.N.C., 52 
F. 690. affirmed 18 S.Ct. 862, 171 
U.S. 345, 43 L.Ed. 191. 

90. U.S.—Savajfe v. Jones, Ind., 32 
S.Ct. 715, 225 U.S. 501, 56 L.Ed. 
1182—New Mexico V. Denver, elf., 
R. Co., 27 S.Ct. 1, 203 U.S. 3S. 51 
L.Ed. 78, afflrmine 78 P. 74, 79 P. 
295. 12 N.M. 425. 

Beasonable approximation 

A state is not required to fix with 
exactness the fees which will cover 
the necessary expense of inspection, 
but, as applied to articles of inter¬ 
state commerce, the fees must rea¬ 
sonably approximate such cost.— 
Cleveland Refining: Co. of Cleveland, 
Ohio, V. Phipps. D.C.Ohio, 277 F. 463. 
affirmed Phipps v. Cleveland Refining 
Co. of Cleveland. Ohio. 43 S.Ct. 418, 
261 U.S. 449, 67 L.Ed. 739. 

Mere possibility of szoess 

The mere fact that the fees may 
exceed the cost of inspection is im¬ 
material, especially In a case heard 
shortly after the statute became op¬ 
erative and where it is impo.ssible 
to determine whether the fees will 
prove to be In excess of administra¬ 


tive requirements; in this situation 
it is sufilcient that the <*harges are 
not unreasonable on I heir face.— 
Hourj<»is, Tne., v. Chapman. Me., 57 
set. 691. 301 U.S. 183, SJ L.Ed. 1027. 

91. U.S—Pure f)il Co. V. State of 
Minne.sota, 39 S.Ct. 35, 248 U.S. 158, 
63 L.Ed. 180, affirming 158 N.W. 
723. 134 Minn. 101. 

Ky.—T3oyd v. City of Lcmisville, 198 
S.W. 927, 178 Ky. 354. 

12 C.J. p 54 note 3.3. 

98. U.S.—Red “C” Oil Mfg. Co. v. 

North Carolina Bd. of Agriculture, 
N.C., 32 S.Ct. 152, 222 US. 380, 56 
L.Ed. 240, affirming, C.C.. 172 F. 
695. 

93. U.S.—Volght V. Wright, Va.. 11 
S.Ct. 855. 141 U.S. 62, 35 L Ed. 638. 

94. U.S.—Pabst Brewing Co. v. 

Crenshaw, C.t'.Mo., 120 F. 144, af¬ 
firmed 25 S.Ct. 552, 198 U.S. 17, 49 
L.Ed. 925. 

95. U.S.—Zukaitis v. Fitzgerald, D. 
C.Mieh., 18 F.Supp. 1000. 

96. Ark.—Payne v. Cotner, 230 S.W. 
275. 148 Ark. 401. 

Fla.—Cumpoamor v. State Live Stock 
Sanitary Board, 182 So. 277. 

Treatment of cattle to eradicate dis¬ 
ease 

In the protection of interstate 
commerce In cattle, the federal gov¬ 
ernment has power to require domes¬ 
tic cattle to be treated in an effort 
to eradicate Texas fever.—Carter v. 
U. S., C.C.A.Ga, 38 F.2d 227, certio¬ 
rari denied 60 S.Ct. 408, 281 U.S. 753, 
74 L.Ed. 1164. 


97. U.S.- Illinois Cent. R. Co. v. 
McKendree. Ky.. 27 S Ct. 163, 203 
U.S. 514, 51 L.Ed. 298. 

After animals become domiciled in 
a state they are, g(‘nerally speaking, 
subject only to the stale law.s and 
regulations, and not to a federal 
.statutf*.—Mullen v. Western Union 
Beef Co., 49 P. 425, 9 Colo App. 497. 
Compulsory tuberculin tests 

Doubtless, congress may provide 
for compulsory inspection, by tuber¬ 
culin test or otherwise, of cattle 
before they enter on an Interstate 
jourm‘y, or even for the estalilish- 
ment of intra-state quaranlini* regu¬ 
lations, to the end that communica¬ 
ble diseases may not ultimately be 
carried across state boundaries; but, 
in the absence of evidence of the 
nece.ssity of a quarantine or even 
that cattle In the vicinity are affect¬ 
ed with a communicable disease, an 
investigation by the making of tests, 
such as compuI.Mory tuberculin tests, 
solely to det<*rmlne the existence or 
nonexislenee of communicable dis¬ 
eases in cuttle which have not en¬ 
tered, and are not about to enter, 
the stream of interstate commerce Is 
a purely intra-state function and lies 
exclusively within the domain of 
the police power of the state.— 
Whipp V. U. S., C.C.A.OhIo, 47 P.2d 
496. 

98. U.S.—Oregon-Washington R. & 
Nav. Co. v State of Washington, 
46 S.Ct. 279, 270 U.S. 87, 70 L.Ed. 
482, reversing State v. Oregon- 
Washington R. & Nav. Co., 228 P. 
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but quarantine regulations of both congress and the 
states may be sustained where, although they relate 
to the same subject, they do not cover the identical 
ground, and the congressional regulation was evi¬ 
dently not intended to supersede the state rcgula- 
tion.®® A state in the exercise of the police power 
reserved to it, and in the absence of conflicting reg¬ 
ulations by congress, may pass reasonable sanitary 
and quarantine laws which will be valid, although 
to a certain extent they necessarily affect interstate 


and foreign commerce.^ Of course, quarantine and 
health laws must have some real relation to the ob¬ 
jects named in them in order to be sustained as val¬ 
id exercises of the police power and a state can¬ 
not, beyond what is absolutely necessary for self- 
protection, interfere with transportation into or 
through its territory.^ A requirement that each 
vessel passing a quarantine station shall pay a fee 
fixed by statute, for examination as to her sanitary 
condition, docs not render the law unconstitutional.^ 


C. PREFERENTIAL AND DISCRIMINATORY STATUTES 


§ 60. In General 

Except In the exercise of its own right to contract, 
a state may not interfere with interstate commerce by 
discriminating against it, the persons engaged therein, 
or the citizens of, or property originating In, another 
state. 

The commerce clause of the constitution, by its 
own force, prohibits a stale from discriminating 
against foreign or interstate commerce,® or persons 
engaged therein,® or from burdening or interfering 
therewith by discriminating against the citizens and 


products of other states,*^ even though the discrim¬ 
ination operates after property originating in anoth¬ 
er state has become a part of the mass of property 
in the state.® There is no requirement, however, 
that regulation of interstate commerce be uniform 
throughout the United States.® While statutes 
which are construed not to be discriminatory in the 
legal sense obviously will not be held invalid on the 
ground that they arc discriminatory,a state stat¬ 
ute affecting interstate commerce is not to be sus¬ 
tained merely because it applies equally to, and does 


600. 128 Wa.sh. 360—Must HmIcIi 
I ncubator Co. v. Palterson, JJ.C 
Or. & Wasli., 27 F.2d 447. 

Mich.—Hoyd v. KinK# 1^7 N.W. 901, 
201 Mi<-h. 436. certiorari denied 
Kintr V. Boyd, 39 S.Ct. 11, 248 U. 

S. r>72. 63 I..Ed. 427. 

Mo.—State V. ChlcaRO, M. ^ St. P. 
11. U., 206 S.W. 419, 200 Mo.App. 
109. 

Okl.—American Ry. Expres.s Co. v. 

MorrI.s, 264 P. 619. 129 Okl. 278. 

8 C.J. p 53 noif 25 [u], 12 C..1. p 
54 note 39. 

99. U.S.-—Mlntz v. Baldwin, N.Y., 53 

S.Ct. 611. 289 U.S. 346, 77 L.Ed. 
1245, afTlrminK. DC, 2 F Supp. 700. 
Tex.—refo.s & N. T. lly. Co v. Hall, 
Com.App., 222 S.W. 170, rever.sinK, 
Civ.App.. 189 S.W. 635. 

12 C.J. p 55 note 40. 

Bhowlner or Inference of Intent to 
■npereede 

The purpose of congres.s to .super¬ 
sede or exclude state action against 
the ravages of dlnuase is not lightly 
to he Inferred; the intention so to do 
must definitely and clearly .appear — 
Mintz V. Baldwin, N.T., 53 S('t. 611, 
289 U.S. 346, 77 L.Kd. 1245, aflinning. 
D.C., 2 F.Supp. 700. 

Practical Interpretation by federal 
department 

Speaking of a federal statute re¬ 
lating to contagious diseases of cat¬ 
tle. the court in one case said that 
much weight is to be given to the 
practical interpretation of the act !>> 
the federal department of agricul¬ 
ture through its acquiescence in the 


enforcement of state measures to 
suppress Bang’s disease.—Mintz v. 
Baldwin, supra. 

1. U.S.—Oregon-Washington R. & 
Nav. Co. V. State of Wa.shington, 
46 set. 279, 270 US. 87, 70 I. Hd. 
482, reversing State v. Oregon- 
WaMliinglori R. & Nav. Co., 223 P. 
OOO. 128 Wash. 365 - Must Hatch 
Incubator Co. v. Patt<*r.son, C. 
Or, 32 F.2d 714, api>eal dismissed 
49 S.Ct. 338, 73 I^.Fd. 1011—Must 
Hateh Ineubator Co. v. J’allerson, 
l^COr. & Wash, 27 F.2d 447— 
Mintz V. Baldwin, D.C N.Y., 2 F. 
Supp 700, affirmed 53 S Ct. 611, 289 
US. 346, 77 L.Ed. 124 5. 

Fla.—(^ampoamor v. State Dive Stock 
Sanitary Board. 182 So. 277. 
Irid.—State v. Clasoii, 13 N.E 2d 307, 
UeM>ing rehearing, 12 N.E 2d 750. 
NY.—S H. Cranston, Inc., v. De¬ 
partment of Health of City of New 
York, G N.Y.S.2d 275. 168 Mi.sc. 

719—Kenny v. Department of 
Health of City of New York, 180 
N.Y S. 849, 110 Misc. 692. 

Okl—.American Ry. Express Co v. 

Morri.s, 264 P. 619, 129 Okl. 278. 

12 C.J. p 55 note 41. 

2. U.S.—Smith v. St. Louis, etc., R. 
Co., Tex.. 21 S.Ct. 603, 181 U.S. 
24S. 45 L.Ed. 847. 

12 (\J. p 55 note 42. 

3. lT.,s.—Bowman v. Chicago, etc., 
R. Co.. Til.. 8 S.Ct. 689, 1062. 125 
U.S. 465, 31 L.Ed. 700. 

Idaho.—State v. Duckworth, 51 P. 
456. 6 Idaho 642, 39 L.U.A. 365, 96 
Am S.R. 199. 

12 C.J. p 56 note 43. 
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4. U S. — Morgan's Loui.siana, etc., 

R. , etc., Co. V. liouisiana Bd. of 
Health, La., 6 S.Ct. 1114, 118 U.S 
455, 30 L Ed. 237. 

5. U.S—South Carolina State High¬ 
way Department v. Barnwell Bros, 

S. C., 58 S.Ct. 510. 30.3 U.S. 177, 82 
L Ed. 734, reversing, D.C., Barn¬ 
well Bros. V. South Carolina State 
Highway Department, 17 F.Supp 
803—Magnuson v. Kelly, D.C.Ky . 
.35 F.2d 867—Werner Transp. Co. 
V. Hughes, D.C.Ill., 19 F.Supp. 425. 

N.H.—In rc Opinion of llie Justices, 
179 A. 409, 87 N.H. 496. 

6. Fla,—O'Connell v. Kontojohn, 179 
So. 802. 

7. U.S.—Elmer v. Wallace, D.C Ala.. 
275 F. 86—Asher v. Ingels, D.C. 
Cal., 13 F.Supp. 654. 

Alaska.—Sherman Clay & Co. v. 

Lindman, 8 Alaska 461. 

Ark.—J. B. Colt Co. v. Mitcham, 287 
S.W. 1008, 172 Ark. 55. 

12 C.J. p 56 note 52. 

8h U.S.—Park McLain. Inc., v. Hoey, 
D.C.N.C., 19 F.Supp. 990. 

12 C.J. p 57 note 53. 

9. U.S. — ^Wallace v. Currin, C.C.A.N. 
C., 95 F.2d 866. 

10. U.S.—Bourjois. Inc., v. Chap¬ 
man, Me., 57 S.Ct. 691, 301 U.S. 
183, 81 L.Ed. 1027—Must Hatch In¬ 
cubator Co. v. Patterson, D.C.Or., 
32 F.2d 714, appeal dismissed 49 S. 
Ct. 338, 73 L.Ed. 1011. 

N.Y.—Penn-York Natural Gas Corpo¬ 
ration v. Maltbie. 299 N.Y.S. 1004. 
164 Misc. 569. 

12 C.J. p 66 note 52 [b]. 
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not discriminate between, residents and nonresi¬ 
dents of the state; it may, in other respects, be ob¬ 
jectionable as a regulation of, or burden on, inter¬ 
state commerce.^i 

Discrimination in inspection laws is considered 
supra §§ 57, 58, discrimination, in taxation, infra 
§ 102; and discrimination in regulation of the use 
of pubic highways, infra § 71. 

Contracts for public work or supplies. Statutes 
limiting the persons with whom the state or its sub¬ 
divisions will contract for public work or supplies 
to persons who are residents of the state, or are en¬ 
gaged in iMisiness therein, or who will perform the 
work contracted for within the state, or will use 
materials manufactured or produced in the state, 
may affect interstate commerce indirectly and yet 
not be a prohibited interference with or restriction 
thereof; such statutes do not profess to regulate 
all contracts, but only those of the state itself or of 
its subdivisions which, in the last analysis, are those 
of the state itself; and, like an individual, a state 
has a right to contract with whom it pleases, unless 
it contravenes in some way cither the federal or 
the state constitution.^- 

§ 61. Preference of Ports 

The constitutional prohibition of the giving of any 
preference to the ports of one state over those of another 
by any regulation of commerce has a very limited ap¬ 
plication. 

The provision in the United States constitution 
that “no preference shall be given by any regulation 

commerce ... to the ports of one State over 
those of another” is a prohibition on the federal 


government and not on the states;^* it was intend¬ 
ed to prevent preferences as between states in re¬ 
spect of their ports and not to forbid discrimina¬ 
tions as between individual ports and it imports 
a prohibition of direct preferences by positive legis¬ 
lation as distinguished from indirect or incidental 
preferences resulting from the legitimate use of the 
power of congress over commerce.^® Where the 
want of merit in a contention that a particular law 
is repugnant to this provision is plainly and une¬ 
quivocally established by prior cases, the court is 
not requined to do more than call attention to that 
fact.^® 

§ 62. Statutes Directed against Federal and 
Foreign Corporations 

A state may not prohibit the entry of a foreign cor¬ 
poration into its territory for the purpose of engaging 
in foreign or interstate commerce, nor may it impose 
conditions or restrictions on the doing of foreign or in¬ 
terstate business by such corporation; but it may do so 
as to purely local or intra-state business. 

The rule, stated in the C.J.S. title Corporations § 
1810, also 14A C.J. p 1244 note 60-p 1245 note 61, 
that a state may exclude foreign corporations from 
its territory, or impose such terms and conditions 
on their doing business therein as it sees fit to im¬ 
pose, does not apply to a foreign corporation in sm) 
far as it is engaged in interstate or foreign com- 
merce.^*^ A corporation authorized by the state of 
its creation to engage in foreign or interstate com¬ 
merce may, without the leave of another state, go 
into the latter state for all the legitimate purposes 
of such commerce and may not be prevented by the 
latter state from doing so;^* a state cannot ex- 


11. Ill.—O’fSnrn Coal Co. v. Emmer-| 
Hon. 156 N.E. 814. 326 Ill. 18. 

12 C.J. p 66 note 51. 

12. Colo.—City and County of Den¬ 
ver v. Bossio, 266 1*. 214, 83 Colo. 
329. 

Mi.ss.—State V. Senatobia Blank Book 
& Stationery Co., 76 So. 258, 115 
Misa. 254. Ann.Cas.191 SB 953. 

12 C.J. p 56 note 62 [bj (1). (3). 
(4). 

Situation is controlled, not by 

place of rc.sidence or by ttie law 
applicable to sales in interstate com¬ 
merce, but by the old, familiar rule 
that a sale or contract cannot be 
made without the consent and agree¬ 
ment of both contracting parties.— 
MacMillan Co. v. Johnson, D.C.Mich., 
269 P. 28. 

13. U.S.—Morgan's Louisiana, etc., 
R., etc., Co. V. Louisiana Bd. of 
Health, La., 6 S.Cl. 1114, 118 U.S. 
455. 467, 30 L.Ed. 237. 

12 C.J. p 67 note 56. 

Idb U.S.—Louisiana Public Service 


Commission v. Texa.s & N. O. R. 
Co., La., 52 S.Ct. 74. 284 U.S. 125. 
76 L.Ed. 201, aftirrnirig, D.C., Texas 
& N. R. Co. V. Louisiana Public 
Service Commis.sioii, 41 F.2d 293. 

12 C.J. p 58 note 57. 

13. U.S,—Louisiana Public Service 
Commission v. Texas & N. O. R. 
Co., T-a.. 62 S.Ct. 74, 284 US. 125, 
76 L.Ed. 201, affirming. Texas 

& N, O. R. Co. V. Louisisna Public 
Servii'c Commission, 41 F.2d 293. 

12 C.J. p 57 note 56. 

la U.S.—Williams v. U. S., Ind., 41 
S.Ct. 364, 255 U.S. 336. 65 L.Ed. 
664. 

17. U.S.—Western Union Tel. Co. v. 
Kansas, Kan., 30 S.Ct. 190, 197, 216 

U.S. 165, 54 L.Ed. 355. 

14a C.J. p 1263 note 45. 
limitation of power 

(1) The power of the state to ex¬ 
clude a foreign corporation is sub¬ 
ject to the limitation that freedom 
of interstate commerce is not to be 
impaired.—Pittsburgh & Shawmut 
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Coal Oo. V. State. 192 N.Y.S 310. 118 
Misc. 50. 

(2) A state docs not have abso¬ 
lute power to exclude a foreign cor¬ 
poration which is engaged in inter¬ 
state commerce from doing business 
in the slate.—Great Northern Hy. 
Co. V. State, 267 P. 606, 147 Wash. 
630. 

18b U.S.—Dahnke-Walker Milling Co. 

V. Bondurant, 42 S.Ct. 106. 257 U.S. 
282, 66 L.Ed. 239, reversing 215 S. 

W. 76, 185 Ky. 386. 

Ga.—Dennison Mfg. Co. v. Wright, 
120 S.E. 120, 156 Gii. 789. 

Iowa.—State ex rel. Board of R. R. 
Com’rs of State of Iowa v. Stano- 
Imd Pipe Line Co.. 249 N.W. 366, 
certiorari denied State of Iowa ex 
rel. Board of Railroad Com’rs of 
Slate of Towa v Stanolind Pipe 
Line Co., 54 S.Ct. 120, 290 U.S. 
684, 78 L.?ld. 589. 

Mont.—Chicago, M., St. P. & P. R. 
Co. V. Harmon, 295 P. 762, 89 

Mont. 1. 

14a C.J. p 1253 note 47. 
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elude a foreign corporation engaged in interstate 
commerce any more than it can exclude an indi¬ 
vidual so engaged.^® Also, a state may not, by dis¬ 
criminating legislation, the imposition of burden¬ 
some conditions, or in any other way, fetter, 
abridge, or interfere with the right of a foreign 
corporation to engage in interstate commerce,’^ nor 
may it in any way regulate or restrict the opera¬ 
tions or instrumentalities of such a corporation 
where to do so would amount to a direct burden on 
interstate or foreign commercc.^l The protection 
afforded by the commerce clause of the federal con¬ 
stitution to a foreign corporation from the imposi¬ 
tion by a stale of conditions, restrictions, limitations, 
or obstructions extends to sales or leases involvii^ 
shipment of property from one state to another or 
any other transaction constituting interstate com¬ 
merce,^2 the making and validity of contracts in, 


for, or in furtherance of, the carrying on of inter¬ 
state commerce,23 the vsolicitation of interstate busi- 
ness,24 and the collection of an amount which has 
become due on, or the enforcement of a right which 
has arisen out of, a foreign or interstate contract 

or transaction.25 

State statutes placing restrictions and conditions 
on the doing of business within the state by a for¬ 
eign corporation are inoperative as to the foreign 
and interstate business transacted by such a corpo¬ 
ration, they being regarded, as to foreign and in¬ 
terstate commerce, cither as void or, to save their 
constitutionality, as inapplicable ;26 and the corpo¬ 
ration need not comply therewith as a condition 
precedent to engaging in, or enforcing rights grow¬ 
ing out of, foreign or interstate commerce,^^ nor 
does nonobservance by it afford any ground for ex¬ 
cluding or ousting it from the state,or for im- 


19. Alaska.—Sherman Olay & Co. v. 

Lilndman. 8 Alaska 461. 

12 C.J. p 69 note 74. 

2a TI.S.—Dahnke-Walker Milling Co. 

V. Bondurant. 42 S.Ct. 106. 257 U. 

S. 282, 66 L.Ed. 229. reversin*? 215 

8.W. 76. 186 Ky. 386. 

Alaska.—Sherman Clay & Co. v. 

I^indman. 8 Alaska 461. 

Cal.—W. W. Kimball Co v. Head, 185 

P. 192, 43 ('al.App. 342. 

N.D.—Dahl Implement & Lumber Co. 

V. Campbell. 178 N.W. 197, 46 N.D. 

239. 

Wash.—Great Northern Ry. Co. v. 

State, 267 P. 606, 147 Wash. 630. 

12 C.J. p 69 note 71. 

Blffht of ooxiffroM under the fed¬ 
eral constitution to rei^ulalj' com¬ 
merce amonp the states cannot be 
Impaired by state rof^ulation of the 
terms on which foreiijm corporations 
shall do business within the borders 
of the state.—Major Creek Lumber 
Co. v. Johnson, 196 P. 177, 99 Or. 172. 
&aok of submlSBioiL to state control 
or Jurisdiction 

(1) A foreign corporation may 
transact interstate business without 
submitting to control by the state. 
—^Allison Hill Trust Co. v. Saran- 
drea, 236 N.Y.S. 265, 134 Misc. 566, 
affirmed Alliston Hill Trust Co. v. 
Sarandrea, 268 N.Y.S. 299, 236 App. 
Div. 189. 

(2) A natural gas company does 
not, by bringing its product into the 
state and supplying it to a local gas 
company which, when its franchise 
was granted, was required by the 
city to disclose the source of its 
supply, voluntarily submit itself to 
the jurisdiction of the state in re¬ 
spect of strictly interstate com¬ 
merce.—State of Missouri v. Kansas 
Natural Qm Co., D.C.Mo.. 282 F. 
841, affirmed State of Missouri ex 
rel. Barrett v. Kansas Natural Gas 


Co.. 44 S.Ct. 644. 265 U.S. 298, 68 L. 
Ed. 1027. 

21. Mont.—Chicago. M., St. P. & K. 

Co. V. Harmon, 295 P. 762, 89 

Mont. 1. 

14a C.J. p 1253 note 48. 

22. Ark.—General Talking IMetures 
Corporation v. Shea. 49 S.W.2d 359, 
185 Ark. 777. 

12 C.J. p 59 note 76. 

I’articular acts or transactions con¬ 
stituting interstate commerce see 
supra §§ 18-32. 

23. Mich.—Harvard Co. v. Himme- 
lein, 198 N.W. 207, 226 Mich. 691. 

N.D.—Dahl Implement & Lumber C(*. 
V. Campbell, 178 N.W. 197, 45 N.D. 
239. 

12 C.J. p 59 note 75. 

24. Mass.—Thurman v. Chicago, M. 
& St. P. Ky. Co., 151 N.E. 63, 254 
Muss. 569, 46 A.L R. 563. 

Mich.—Smart v. Florida East Coast 
Ky. Co., 216 N.W. 390, 240 Mich. 
642. 

Inseparable incident of regular in¬ 
terstate business 

State laws cannot restrict solicit¬ 
ing business in a slate by a foreign 
corporation which is merely an in¬ 
cident of its regular Inler.stnle busi¬ 
ness and inseparable therefrom.— 
State, to use of Monroe County, v. 
Pioneer Creamery Co., 245 S.W. 361, 
211 Mo. App. 116. 

26. Ark.—Moran v. Union Sav. 

Bank & Trust Co., 97 S.W.2d 638. 
N.Y.—In re Shima & Co., 186 N.Y.S. 
154, 113 Misc. 612. 

26. U.S.—Palmer v. Aeolian Co., C. 
C.A.Iowa, 46 F.2d 746, certiorari 
denied 51 S.Ct. 560, 283 U.S. 851, 
75 L.Ed. 1458—Walker v. Traylor 
Engineering & Mfg. Co., C.C.A.Okl., 
12 F.2d 382. 

Ala.—Leverett v. Garland Co., 90 So. 
343, 206 Ala. 556. 
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Ark.—Graysonia, N. & A. R. Co. v. 
Newberger Cotton Co., 282 S.W. 
975. 170 Ark. 1039—W. T. Raw- 
leigh Medical Co. v. Rose, 202 S. 
W 849, 133 Ark 506. 

Idaho.—W. T. Rawleigh Co. v. Van 
Diiyn, 188 P. 945, 32 Idaho 767. 
Mich.—Toledo Furnace Co. v. Lans¬ 
ing Co., 189 N.W. 864, 220 Mich. 
143. 

Minn.—Gilbert v. Fosston Mfg. Co, 
216 N.W. 778, 174 Minn. 68, modi¬ 
fied on other grounds 218 N.W. 
451, 174 Minn. 68—Outcault Ad¬ 

vertising Co. V. Citizens' Slate 
Rank of Roseau, 180 N.W. 705, 147 
Minn. 449. 

Mo.—Yarbrough y. W. A. Gage & 
Co., 70 S.W.2d 1055, 334 Mo. 1145. 
N.D.—Dahl Implement & Lumber 
Co. V. Campbell. 178 N.W. 197, 45 
N.D. 239. 

Okl.—Consolidated Pipe Line Co. v. 
British American Oil Co., 21 P. 
2d 762, 163 Okl. 171. 

Or.—Major Creek Lumber Co. v. 

John-son, 195 P. 177, 99 Or. 172. 
S.D.—Dakota Photo Engraving Co. v. 
Woodland, 241 N.W. 610, 59 S.D. 
623, affirming 236 N.W. 471, 68 S. 
D. 441. 

Tex.—American Grocery Co. v. Un¬ 
ion Sugar Co., Civ.App., 246 S.W. 
418. 

12 C.J. p 59 notes 72, 73. 

27. Ill.—Bamberger-Stern Co. v. 

Anderson. 207 Ill. App. 222. 

S.D.—Western Electric Co. v. Dor¬ 
man, 197 N.W. 227, 47 S.D. 196. 
Utah.—Redfleld v. First Nat. Bank, 
244 P. 210, 66 Utah 459. 

Wash.—Dalton Adding Mach. Sales 
Co. V. Lindquist, 242 P. 643, 137 
Wash. 376. 

2a U.S.—St. Louis, etc., R. Co. v. 
Arkansas, 35 S.Ct. 99, 236 U.S. 860, 
69 L.Ed. 265. 

14a C.J. p 1264 note 61. 
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§ 62 


posing^ fines, penalties, liabilities, of disabilities on 
it or its officers or agents.^s This is true of statutes 
requiring the corporation to obtain a license, per¬ 
mit, or certificate of authority to do business in the 
state,^® to file its charter, articles of incorporation, 
or other specified paper,to have one or more 
known places of business and an authorized agent 
or agents in the stale on whom jirocess can be serv- 
ed,32 or to become domesticated.33 

As to intra-state business. Even though a for¬ 
eign corporation is engaged in foreign or interstate 
commerce as well as intra-state business,and its 
interstate business may be indirectly affected by 
state action,35 nevertheless, as to the local, domes¬ 
tic, or intra-state business of such a corporation, a 
state may, without violating the commerce clause 
of the federal constitution, wholly prohibit the 


corporation from doing business in the state,*® dis¬ 
criminate between it and domestic corporations,*"^ 
control or regulate its business,*® and prescribe the 
terms on which it may enter the state and do busi¬ 
ness therein,** as by requiring it to file with a state 
official papers giving information as to the compa¬ 
ny,^® or to have a known place of business and an 
authorized agent in the statc,^^ or to organize as a 
corporation under the laws of the state.^* Consti¬ 
tutional or statutory provisions imposing such re¬ 
quirements are applicable to a foreign corporation 
in so far as it transacts business in the state which 
is not foreign or interstate in character ;4* and for 
violation thereof in the transaction of its local do¬ 
mestic business, it may be subject to a penalty or 
fine,^^ and its license to do business within the state 
may be canceled,^* even though it is engaged in 


29. Mass.—Garvey v. Wesson, 154 
N.E. 516, 258 Mass. 48. 

N.D.—Dahl Implement & Lumber Co 

V. Campbell, 178 N.W. 197, 45 N.D. 
L*39. 

14a C.J. p 1254 note 52. 

30. IT.S.—Hal Brown & Co. v. Dil¬ 
lard. D.C.Tex., 15 F.2d 408. 

Ill.—Industrial Acceptance Corpora¬ 
tion V. Haerinff, 253 Ill.App. 97. 
Minn --Association of Army & Navy 
Stores V. W. H. Bruen & Co., 229 
N.W. 580, 179 Minn. 457—American 
Brick & Tile Co. v. Turnell, 173 N. 

W. 175, 143 Minn. 96. 

Mo.—Republic Steel Corporation v. 
Atlas HoiisewreckinMT & Lumber 
Corporation, App., 113 S.W.2d 155 
—American Fruit Growers v. 
Cleveland. C., C. & St. L. Ry. Co., 
App., 263 S.W. 488. 

N.J.—Federal Schools v. Sidden, 188 
A. 446, 14 N.J.Misc. 892. 

N.Y.—Eatonton Cotton Mills v. Good¬ 
year Tire & Rubber Co., 208 N.Y.S. 
218, 124 Misc. 211 , affirmed 208 N. 
Y.S. 857, 212 App.Div. 885. 

Tex.—Davey v. W. G. Hecht, Inc., 
Civ.App., 56 S.W.2d 275—Alexander 
Film Co. v. Lazeres & Morfesy, 
Civ.App., 7 S.W.2d 599—Item Co. 
v. Munn, Civ.App., 293 S.W. 670— 
Caddcll V. J. R. Watkins Medical 
Co., Civ.App., 227 S.W. 226—W. T. 
Rawleierh Co. v. Marshall, Civ. 
App., 220 S.W. nil— C. S. Martin 
& Son V. John Bonura & Co., Civ. 
App., 214 S.W. 841, dismissed for 
want of jurisdiction.—Crisp v. 
Christian Moerlein Brewing Co., 
Civ.App., 212 S.W. 531. 

Vt.—iEtna Chemical Co. v. Spaulding 
& Kimball Co., 126 A. 582, 98 Vt. 
51. 

Wi.s.—Milwaukee Tank Works v. Me¬ 
tals Coating Co. of America, 218 
N.W. 835, 196 Wis. 191. 

12 C.J. p 60 note 79, 14a C.J. p 1264 
note 60. 


31. Cal.—^W. W. Kimball Co. v. 
Road. 185 P. 192, 43 Cal.App. 342. 

Ky.—Rondurant v. Dahnke-Walker 
Milling Co., 195 S.W. 139, 175 Ky. 
774. 

Neb.—Nebraska Wheat Growers' 

Ass'n V. Norquest, 204 N.W. 798, 
113 Neb. 731. 

Tex.—Alexander Film Co. v. Lazeres 
& Morfesy, Civ.App., 7 S.W.2d 599. 
12 C.J. p 60 note 78. 

32. Ky.—Brenard Mfg. Co. v. Jon<*s, 
269 S.W. 722. 207 Ky. 566—Hughes 

V. R. O. Campbell Coal Co,. 258 S 

W. 671. 201 Ky. 839 - Reichert v. 
Ellis Ferry Co., 211 S.W. 403, 184 
Ky. 150. 

Wash.—Alto V. Hart wood Lumber 
Co., 237 P. 987. 135 Wa.sh. 368. 

12 C.J. p 60 note 77. 

33. Va.—Johnston v. Lamson Co., 
167 S.E, 417, 159 Va. 666 . 

34. U.S.—Western Union Tel. Co. v. 
-Kansas, Kan., 30 S.Ct. 190, 216 U. 

S. 1, 54 L.Ed. 355. 

Miss.—State V. Louisville, etc., R. 
Co., 51 So. 918, 53 So. 4 54. 97 Miss. 
35, Ann.Ca.s.l912C 1150—Postal 
Tel.-Cable Co. v. Adams, 14 So. 36, 
71 Miss. 655, 42 Am.S.R. 476. 
N. 4 —Erie R. Co. v. State, 31 N.J. 

Law 531, 86 Am.D. 226. 

N.Y.—People v. Wemple, 29 N.E. 

1002 . 131 N.Y. 64, 27 Am.S.R. 542. 
Va.—Postal Tel. Cable Co. v. Nor¬ 
folk, 43 S.E. 207, 101 Va. 126. 

35. N.Y.—People v. Wemple. 29 N. 

E. 1002 . 131 N.Y. 64. 27 Am.S.R. 
542, affirming 15 N.Y.S. 446, 61 

Hun 83. 

Wis.—Independent Tug Line v. Lake 
Superior Lumber, etc., Co., 131 N. 
W. 408, 146 Wis. 121. 

Tex.—Aeronautical Corporation 
of America v. Gossett, Civ.App., 
117 S.W.2d 893. 

12 C.J. p 58 note 63. 

37. U.S.—Pembina Cons. Silver Min., 
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etc., Co. V. Pennsylvania, Pa., 3 S. 
Ct. 737, 125 U.S. 181, 31 L.Ed. 660. 
12 C.J. p 58 note 62. 

38. Mo.—State, to use of Monroe 
County. V. Pioneer Creamery Co., 
245 S.W. 361. 211 Mo.App. 116. 

12 C.J. p 58 note 60. 

33. U.S.—Maverick Mills v. Davis, 

D.C..\l«ss.. 294 P. 404. 

Tex.—Fate-Root-IJenth Co. v. How¬ 
ard Kenyon Dredging Co., Civ.App., 
117 S.W.2d 647. 

12 C.J. p 58 note 64. 

40. Kan.—State v. Western Union 
Tel. Co.. 90 P. 299, 75 Kan. 609— 
Deere Plow Co. v. Wyl.md, 76 I*. 
863, 69 Kan. 25.5. 2 Ann.Cas. 304. 

12 C..T. p 59 note 65. 

41. Mont.—McNaughton Co. v. Me- 
Girl, 49 P. 651, 20 Mont. 124, 63 
Am.S.R. 610, 38 L.R.A. 367. 

12 C.J. p 58 note 66. 

42. Ky.—Plummer v. Chesapeake, 
ete.. R. Co.. 136 S.W. 162, 143 Ky. 
102, 33 L.R.A.,N.S.. 362—Com. v. 
Mobile, etc.. R. Co., 64 S.W. 451, 28 
Ky.L. 784, 54 L.R.A. 916. 

43. . Ark.—Forrester v. Locke, 231 
S.W. 897, 149 Ark. 225. 

Ky.—E. C. Artman Lumber Co. v. 

Bogard, 230 S.W. 953. 191 Ky. 392. 
Wis.—Wisconsin Trust Co. v. Mun- 
day, 168 N.W. 393, 168 Wis. 31, re¬ 
hearing denied 169 N.W. 612. 

Wyo.—Interstate Const. Co. v. Lake- 
view Canal Co., 224 P. 850, 31 Wyo. 
191. 

44. Mo.—State ex rel. Lay v. Arthur 
Greenfleld. Inc., 205 S.W. 619. 

14a C.J. p 1255 note 54. 

45. U.S.—McKinney v. Landon, Kan.,. 
209 F. 300, 126 C C.A. 226. 

Ouster in quo warranto notion for 

violation of the laws or fixed policy 
of the state is not an interference 
on the part of the state with the 
right of congress to regulate inter¬ 
state commerce where the real es- 
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both interstate and intra-state business. Where a 
foreign corporation operates a factory in the state, 
it is not relieved from state statutory requirements 
by the fact that the contemplated traffic in the prod¬ 
uct of the factory may extend beyond the limits of 
the state and a stale statute imposing liability 
for corporate debts and contracts, except such as 
relate to interstate commerce, on the officers of a 
foreign corporation which has not complied with 
statutory requirements is valid and may be invoked 
as to a transaction which is connected with an ad¬ 


venture in foreign commerce, but is not itself for¬ 
eign commerce.^However, a state statute which 
penalizes a foreign corporation engaged in both in¬ 
terstate and intra-state business for suing in, or re¬ 
moving its cases to, the federal courts by excluding 
it from doing an intra-state business is invalid,^® as 
is also a state constitutional provision attempting to 
accomplish the same object as to a corporation in¬ 
corporated by congress for the purpose, among oth¬ 
er things, of engaging in interstate commerce.^® 


D. PROHIBITORY ACTS AND ORDINANCES 


§ 63. In General 

a. Federal legislation 

b. State and municipal legislation 

a. Federal Legislation 

In the exercise of its power to regulate commerce, 
congress may enact prohibitory legislation to keep inter¬ 
state commerce free and unimpeded or to prevent its 
use as an agency to facilitate or spread evil or harm. 

The constitutional power of congress to regulate 
commerce includes the power to prohibit in proper 
cases,^^ as when the public welfare requires pro¬ 
hibition but the fact that a particular require¬ 
ment imposed by congress is not prohibitory does 


not prevent it from being regulatory.®^ The power 
to regulate necessarily includes power to prohibit 
either stale legislation or particular activities within 
the boundaries of a state which obstruct interstate 
commerce, or directly and substantially burden, ob¬ 
struct, or im])ede the free flow thereof.®^ Also, it 
includes the power to prohibit the use of interstate 
commerce to facilitate wrongful and injurious acts 
or jiractices and, in certain cases, it includes the 
power to prohibit the movement of property in in¬ 
terstate commerce.®® 

It is an inadmissible contention that a prohibitory 
act of congress is invalid because the subject mat¬ 
ter thereof is a useful and harmless article.®® Con- 


tate, head offices, and principal place 
of busine.ss of the ousted foreign 
corporation are in the state and its 
operations arc conducted there.— 
Brictson Mfg. Co. v. Close, C.C.A. 
Neb., 1'5 F.2d 794, ciTtiorari dis¬ 
missed 4!) S.Ct. 249. 278 U.S. 666 . 73 
KEd. 571. 

40. IT.S.—Diamond Glue Co. v. U. S. 
Glue Co., Wi.s., 23 S Ct. 206, 187 
U.S. 611, 47 L..Ed. 328. 

47. Mass.—Garvey v. AVesson, 154 
N.E. 516, 258 Mass. 48. 

48. Miss.—Louisville, R. Co. v. 

State. 65 So. 881, 107 Ml.ss. .597— 
Louisville, etc., R. Co. v. State, 51 
So. 918, 53 So. 4 54, 97 Miss. 35. 
Ann.Cas.l912C 1150. 

48. U.S.—Mercantile Trust Co. v. 
Texas, etc., R. Co., C.C.La., 216 PA 
225. 

50. U.S.—U. S. V. Carolene Products 
. Co., Ill., 68 S.Ct. 778, 304 U.S. 144, 
82 L.Ed. 1234—U. S. v. Hill, W.Va., 
39 S.Ct. 143, 248 U.S. 420, 63 L.Ed. 
337. 

12 C.J. p 60 note 80. 

Baiting of hlrds 

Migratory birds are subject to 
ownership of the people of the states 
in their collective sovereign capacity, 
and a regulation made by the secre¬ 
tary of agriculture pursuant to the 
Migratory Bird Treaty Act prohibit¬ 


ing baiting to lure wild dufks and 
geese in their migration is a valid 
regulation of “cointru nM*.”—C« rntos 
Gun Club V. Hall, C.C.A Cal.. 96 F. 
2d 620, affirming, DC., 21 P'.Supp. 
163. 

51. U.S. — Hampton, Jr., & Co. v. U. 
S., 14 Ct.Cust.App. .350, affirmed J. 
W. Hampton, Jr., & Co. v. U. S., 
48 S.Ct. 348, 276 U.S. 394, 72 L.Ed. 
G24. 

58. U.S.—Board of Trustees of Uni¬ 
versity of Illinois V. U. S., 53 S Ct. 
509, 289 U.S. 48, 77 L.Ed. 1025, af¬ 
firming 20 Cu.st. & l*at.App. 134, 
certiorari grunted 53 S Ct. 315, 287 

U. S. 596. 77 L.Ed. 520. 

53. U.S—U. S. V. Mills, D.CMd., 7 
P.Supp. 547, case dismissed, C.C. 
A., 77 F.2d 1019. 

54. TT S—Bogy v. IT. s., CC.A.Tenn., 
96 F.2d 734, afllriiiing, DC. 7’. S. 

V. Bogy, 16 P'.Supp. 407—Bailey v. 
TT. S., C.C.A.C)kl.. 74 F.2d 451. 
Unfair practices or methods of 

competition in or affecting commerce 
may be prohibited.—Trunz Pork 
Stores V. AVallace, C.C.A., 70 F.2d 688 
—U. S. V. M. K. Goetz Brewing Co., 
DC.Mo., 10 F.Supp. 334—T. C. Hurst 
& Son V. Federal Trade Commission, 
D.C.Va., 268 P'. 874. 

55. U.S.—U. S. V. Carolene Products 
Co., 111., 58 S.Ct. 778, 304 U.S. 144, 
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82 L.Ed. 1234—Tn re American 
States Public Service Co., D.C.Md., 
12 F.Supp. 667, modified on other 
grounds, C.C.A., Burco, Inc. v. 
Whitworth, 81 P. 2 d 721, certiorari 
denied 56 S.Ct. 670, 297 U.S. 724, 
SO L.Ed. 1008, two cases. 

58. U.S.—Kentucky Whip & Collar 
Co. V. Illinois Cent. R. Co., Ky., 57 
S.Ct. 277, 299 U.S. 334, 81 L Ed. 
270, affirming, C.C.A., 84 F.2d 168, 
affirming, D.C., 12 F.Supp. 37, cer¬ 
tiorari granted 57 S.Ct. 19, 299 U. 
S. 525, 81 L.Ed. 386. 

Importation from foreign country 
Congress may determine what ar¬ 
ticles may be imported Into this 
country and prohibit altogether the 
importation of specified articles.— 
Ttoard of Trustees of University of 
Illinois V. U. S.. 63 S.Ct. 509, 289 
U.S. 48. 77 L.Ed. 1026, affirming 20 
Cust. & Pat.App. 134, certiorari 
granted 53 S.Ct. 316, 287 U.S. 596, T7 
L.Ed. 620. 

12 C.J. p 60 note 80 [a]. 

Blmlted or contrary statementa 
(1) Congress is without authority 
to exclude from commerce a legitim¬ 
ate and useful subject of commerce 
which is not inimlcaJ to the public 
safety, health, or morals.—U. S. v. 
Delaware, etc., Co., C.C.Pa., 164 F. 
216, reversed on other grounds 29 S. 
Ct. 627, 213 U.S. 866 , 53 L.Ed. 836. 
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grcss may regulate interstate commerce to the ex¬ 
tent of forbidding the use of such commerce as an 
agency to promote immorality, dishonesty, or the 
spread of any evil or harm to the people of other 
states from the state of origin/'*'^ The anticipated 
evil or harm may be economic as well as to the hu¬ 
man body; it may be civil as well as criminal 
it may proceed from something inherent in the sub¬ 
ject of transportation, as in the case of diseased, 
noxious, harmful, or injurious articles;^® or the 
evil may lie in the purpose of the transportation,®® 
as in the case of the transportation of women for 
immoral purposes, see infra § 126. The prohibition 
may be designed to give effect to the policies of 
congress in relation to the instrumentalities of inter¬ 
state commerce,®^ as in the case of commodities 
owned by interstate carriers, sec infra § 68, or con¬ 
gress may shape its policy in the light of the fact 
that transportation in interstate commerce, if per¬ 
mitted, would aid in the frustration of valid state 
laws for the protection of persons and property and 
it may prevent interstate transportation from being 


§ 63 

used to bring into a state articles the traffic in which 
the state has constitutional authority to forbid, and 
has forbidden in its internal commerce.®^ 

When congress lays down a valid rule to govern 
those engaged in transactions in interstate com¬ 
merce, it may deny to those who violate the rule 
the right to engage in such transactions.®® 

b. State and Municipal Legislation 

A state or municipality may not, by prohibitory leg¬ 
islation, directly Interfere with an article which Is law¬ 
fully in interstate commerce; but It is otherwise as to 
legislation which affects interstate commerce, if at all, 
only indirectly or incidentally, or is (greeted against an 
article which is Inherently unworthy of commerce or Is 
so disguised as to be a cheat. 

A state may not prevent the importation,®^ ex¬ 
portation,®® use,®® or sale®*^ of an article which is 
lawfully in interstate commerce. Indeed, it is said 
that a state statute which by its necessary opera¬ 
tion directly interferes with or burdens interstate 
commerce is a prohibitive regulation, and invalid 
regardless of the purpose for which it was enact¬ 
ed.®® On the other hand the state has the right, in 


(2) Conproas la without powrr to 
prohibit tlie transportation in Inter- 
atate commerce of articles that are 
entirely harmless for the purpose of 
dealing with a social problem in¬ 
volved In the manner of their pro¬ 
duction.—Slate V. Whitrteld, 257 N. 
W. 601, 216 Wis. 577. 

(3) A federal statute prohibiting 
the shipment of an article in inter- 
.state commerce constitutes an arbi¬ 
trary interl'erenee with the citizen’s 
property and liberty only if it ap¬ 
pears that by a consensus of oi>in- 
ion the article is umiuestionubly 
harmless with respeet to its con¬ 
templated uses.—Carolenc Products 
Co. V. I'J capo rated Milk Ass'n, C.C.A. 

111 ., 9.3 F. 2 d 202 . 

57. IT.S.—IT. S. V. Carolene Products 
Co., 111., 5S S.Ct. 778, 304 U.S. 144, 
82 L.Kd. 1234—Brooks v. U. S., S. 
D., 45 R.Ct. 34.5, 267 U.R. 433, 69 
Jj.Kd. 699—Keadlund v. TT. S., C. 
C.A 111., 97 R2d 742—Jtogy v. U. 

5., C.C.A.Tenn., 96 F.2d 734, af¬ 
firming, D.C., U. S. V. Bory, 16 F. 
Supp. 407—Carolene Products Co. 
V. Kvaporated Milk Ass’n, C.C.A. 

111., 93 F.2d 202—EIo<-lric Bond & 
Share Co. v. Securities and Ex¬ 
change Commission, CC.A.N.Y., 92 
F.2d 580, alhrming, D.C., Securities 
and Exchange Commission v. Elec¬ 
tric Bond & Share Co., 3 8 F.Supp. 
131—Edwards v. U. S., C.C.A.Cal., 
91 F.2d 767, affirming, D.C., U. S. 
V. Edwards, 16 F.Supp. 53. 

Ohio.—Whitfleld v. State. 197 N.E. 
605, 608, 49 Ohio App. 630, error dis¬ 
missed 196 N.E. 164, 129 Ohio St. 
643, certiorari granted Whitfield v. 
State of Ohio, 56 S.Ct. 141, 296 U.S. 


661, 80 Ii.Ed. .395, affirmed 56 S.Ct. 
632, 297 U.S. 431, 80 L.Ed. 778, cit¬ 
ing Corpns Juris. 

SB. U.S.—Edward.s v. IT. S., C.C.A. 
Cal., 91 F 2d 767, affirming, D.C., 
U. S. V. Edwards, 16 F.Supp. 53. 
59. U.S.—Kentucky Whip & Collar 
Co. v. Illinois Cent. H. Co., Ky., 
57 S.Ct. 277, 299 U.S. 331, 81 L.Ed, 
270, affirming, C.C.A., 81 F.2d lOK*, 
affirming, DC.. 12 F Supp. 37, cer¬ 
tiorari grarilt'd 57 S Cl. 19, 299 I\S. 
526, SI UEd. 386- Carolene Prod- 
lict.s Co. v. Evaporated Milk Ass’n, 
C.C.A.TIL, 93 F.2d 202. 

Zllegitlmate articles may bo barred 
from commerce.—MrUeriiiott v. Wis¬ 
consin, 33 S.Ct. 431, 228 U.S. 115, 67 
UEd. 754, 47 Li.R.A.,N.S., 984, revers¬ 
ing, 126 N.W. 888 , 143 Wis. 18, 21 
Ann.Cas. 1315 and note. 

00. U.S.—Kentucky Whip & Collar 
Co. V. Illinois Cent. R. Co., Ky., 
57 set. 277, 299 U.S. 334, 81 L.Ed 
270, affirming. C.C.A., 8-1 F.2d 168. 
affirming, D.C., 12 F.Supp. 37, cer¬ 
tiorari granted 57 S.Ct. 19, 299 U. 
S. 525, 81 UEd. 386. 

01. U.S—Kentucky Whip & Collar 
Co. V. Illinois CVnt. R. Co.. Ky., 57 
S.Ct. 277, 299 U.S. 334. 81 L.Ed. 
270, affirming, C.C A.. 84 F.2d 168, 
affirming, D.C., 12 F.Supp. 37, cer¬ 
tiorari granted 57 S.Ct. 19, 299 U.S. 
526, 81 L.Ed. 386. 

62. U.S.—Kentucky Whip & Collar 
Co. V. Illinois Cent. R. Co., 57 S. 
Ct. 277, 299 U.S. 334, 81 L.Ed. 270. 
affirming. C.C.A., 84 F.2d 168, af¬ 
firming, D.C., 12 F.Supp. 37, eerllo- 
rari granted 57 S.Ct. 19, 299 U.S. 
525, 81 L.Ed. 386. 
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63. U.S.—Electric Bond & Share Co. 
v. Socuritie.s and Exchange Com¬ 
mission. N.Y., 58 S.Ct. 678, 303 TT. 
S. 419, 82 L.Ed. 936, affirming. C. 
C.A., 92 F.2d 580, affirming Securi¬ 
ties and Exchange Commission v. 
Electric Bond & Share Co., 18 F. 
Supp. 131, certiorari granted Elec¬ 
tric Bond & Share Co. v. Securities 
and Exchange Commi.ssion, 58 S.Ct. 
411, 302 U.S. 681, 82 L.Ed. 526. 

04, U.S.—Austin v. Tennessee, Tenn., 
21 S.Ct. 132, 179 U.S. 343, 45 L.Ed. 
224. 

Tenn.—Mot low v. State. 145 S.W. 
177, 125 Tenn. 547, L.R.A.1916F 
177. 

12 C.J. p 61 note 84. 

Even though state has prohibited 
sale of article by its own citizena 

N.Y.—BuIIalo V. Rcavey, 55 N.Y.S. 

792, 37 App Uiv. 228. 

65. U.S.—^Kidd V. Pearson, Iowa, 9 
S.Ct. 6, 128 U.S. 1, 32 L.Ed. 346. 
Ind.—State v. Indiana, etc.. Oil, etc., 
Co.. 22 N.E. 778, 120 Ind. 575, 6 L. 
R.A. 579. 

03. Tnd. — Ellwanger v. State. ISO 
N.E. 287, 203 Ind. 307. 

67. U.S.—Atlantic Koflning Co. v. 

Trumbull, D.C.Conn.. 43 F.2d 164. 
Ind.—Ellwanger v. Slate, ISO N.E. 

287, 203 Ind. 307. 

12 C.J. p 61 note 85. 

Delivery 

A state may not prohibit the de¬ 
livery in the state to the purchaser 
of goods bought in another slate.— 
Sternwcis v. StiLsing, 20 A. 65, 52 N. 
J.Law 517. 

0& U.S -Orandin Farmers’ Co-op. 
Elevator Co. of Grandin, N. D. v. 
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so far as the commerce clause is concerned, to reg¬ 
ulate or prohibit matters or acts of purely local 
concern, even though such legislation may remotely 
affect interstate commerce;®® and the right of a 
state to prohibit the importation and sale of articles 
inherently unworthy of commerce and unfit for the 
use of the people is undoubted.'^® Articles or com¬ 
modities so disguised as to be a cheat, calculated to 
lead a purchaser into buying something he did not 
intend to buy, may be excluded by the state and 
the fact that an act of the legislature forbidding 
entry of an article into the internal commerce of 
the state tends to reduce movement of the article 
into the state through channels of interstate com¬ 
merce, thus indirectly restricting such commerce, 
does not deprive the stale of its police power to pro¬ 
tect its inhabitants by legislation of such charac- 
ter.72 When objects of commerce get within the 
sphere of state legislation, the stale may exercise its 
independent legislation and prohibit what congress 
has not seen fit to forbid.^3 

Consideration is given supra § 62 to the effect of 
the commerce clause of the federal constitution on 
the power of a state to exclude a foreign corpora¬ 
tion or to prohibit it from doing business in the 
state or entering the state for the purpose of en¬ 
gaging in commerce. 

Labor or operations on Sunday. As applied to 
the exhibition of motion picture films on Sunday 
at theatres in the state, when they have come to rest 
in the state for the purpose of being exhibited by 
lessees thereof at such theatres, a state statute pro¬ 
hibiting labor on Sunday does not regulate or im¬ 
pose a direct burden on interstate commerce.'^^ 
Furthermore, a state statute prohibiting the running 
of trains within the state on Sunday is not void as 
an interference with interstate commerce, although 


in effect it prevents trains from passing through the 
state on Sunday from and to adjacent states, but it 
is a valid exercise of the police power.The de¬ 
livery of nonperishable articles by an express com¬ 
pany on Sunday may be prohibited.^® 

Matters connected with strikes. A state statute 
making intimidation of working employees and pick¬ 
eting during a .strike unlawful, is not rendered in¬ 
effective because the offense occurs in connection 
with a strike again.st an interstate common carri- 
er.77 

Matters connected with hoards of trade and co¬ 
opera the associations. A state statute iirohibiting 
a board of trade from refusing membership to co¬ 
operative associations, and jiroviding against rules 
forbidding such associations to distribute profits 
to bona fide members on a patronage basis is not 
invalid as an interference with interstate com- 
mercc.7® 

Uninvited visitation of priimtc residences by so¬ 
licitors. As applied against a per.son soliciting or¬ 
ders to be filled by interstate shipments of goods, 
an ordinance forbidding peddlers, solicitors, and 
like persons to visit or call at a private residence 
when banned or uninvited by the householder is a 
valid jiolice regulation not encroaching on interstate 
commerce or having more than an incidental effect 
on it;7® but it is an unwarranted interference with 
interstate commerce where the householder permits 
solicitors.^® 

§ 64. Concerning Particular Property 

The effect of the commerce clause of the consti¬ 
tution of the United States on the validity of pro¬ 
hibitory statutes and ordinances concerning partic¬ 
ular property is considered infra §§ 65-68. 


Lian^er, D.C.N.D., 5 F.Supp. 425, 
affirmed Langer v. Grand in Farm¬ 
ers’ Co-op. Elevator Co. of CJran- 
dln. JJ.D., 54 S.Cl. 772, 292 U.S. 
605, 78 L.Ed. 1467. 

-69. Prohiliition of operation of mo¬ 
tion picture theaters by producers or 
distributor.s of motion picture Aims 
held valid.—Paramount Pictures v. 
Langer, D.C.N.D., 23 F.Supp. 890. 
*70. Miss.—American Express Co. v. 
Beer, 65 So. 575. 107 Muss. 628, 
Ann.Ca.s.l916D 127. 

71. U.S.—Crossman v. Lurman, 24 
S.Ct. 234. 192 U.S. 189. 48 L.Ed. 
401. 

Wash.—Hathaway v. McDonald, 68 
P. 376, 27 Wash. 659, 91 Am.S.R. 
889. 

* 79 . Ala.—Gibson v. State, 106 So. 
2ZU 214 Ala. 38. 


73. U.S.—Weigle v. Curtice Bros. 
Co., Wis., 39 S.Ct. 124. 248 U.S. 285, 
63 U.Ed. 242. 

74. U.S.—Boynton v. Fox West 

Coast Theatres Corporation, C.C.A. 
Kan., 60 F.2d 861. 

76. U.S.—Hennington v. Georgia, 16 
S.Ct. 1086, 163 U.S. 299. 41 L..K 1 I 
166, affirming 17 S.E. 1009, 90 Ga 
396. 

Va.—Norfolk, etc., R. Co. v. Com., 
24 S.E. 837, 93 Va. 749, 67 Am.K.R. 
827, 34 Li.R.A. 105, overruling 13 
S.E. 340, 88 Va. 95, 29 Am.S.R. 706, 
13 L.U.A. 107. 

12 C.J. p 74 note 94. 

78. N.Y.—Dinsmore v. New York 
Bd. of Police, 12 Abb.N.Cas. 4 36— 
Adams Express Co, v. New York 
Bd. of Police, 66 How.Pr. 72. 
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77. Kan.—State v. Personett, 220 P. 
520, 115 Kan. 680. 

78. Kan.—Farmers’ Co-op. Commis¬ 
sion Co. V. Wichita Board of 
Trade. 246 P. 511, 121 Kan. 348. 54 
A.L.R. 295, error dismissed Wichi¬ 
ta Board of Trade v. Farmers’ Co¬ 
op. Commission Co., 48 S.Ct. 17, 
275 U.S. 674, 72 L.Ed. 433. 

79. Wyo.—Town of Green River v. 
Bunger, 58 P.2d 466. appeal dis¬ 
missed Bunger v. Town of Green 
River. Wyoming, 67 S.Ct. 510, 300 

U. S. 638, 81 L.Ed. 854. rehearing 
denied 57 S.Ct. 752, 300 U.S. 688, 81 
L.Ed. 889. 

80. U.S.—Real Silk Hosiery Mills 

V. City of Richmond, Cal., D.C.Cal., 
298 F. 126. 
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§ 65 


Prohibitory legislation by either congress or the 
states concerning food which is misbranded, adulterated, 
or unfit for human consumption may be valid; but a 
state may not directly interfere, by prohibitory enact¬ 
ments, with interstate commerce in wholesome foods in 
their natural state. 

It is within the power of congress to prohibit the 
transportation, or the entry into interstate com¬ 
merce, of adulterated and misbranded food prod¬ 
ucts and it is within the power of a state to pro¬ 
hibit the importation into, or the sale within, the 
stale of putrid, diseased, dangerous,*^ adulterated, 
or impure^'* articles of food. A state may prohibit 
the sale of perishable food commodities at certain 
placesand a municipality may prohibit the trans¬ 
portation or delivery of unwholesome food within 
its jurisdictional limits.®® A statute prohibiting the 
keeping, with intent to ship out of the state for food 
purposes, of the flesh of a calf which was under a 
certain age and weight when killed will be con¬ 
strued to have an intraterritorial effect only.®*^ 
Similarly, a statute requiring veal shipped out of 
the state to have affixed thereto a tag stating, among 
other things, the age of the calf, does not interfere 
with interstate commerce.®® Also, a statute making 
it unlawful to sell, offer for sale, ship, or deliver for 
shipment, any citrus fruits which arc immature or 


otherwise unfit for consumption is not unconstitu¬ 
tional even as applied to a delivery for shipment in 
interstate commerce.®® 

On the other hand, a state may not prohibit the 
importation or interstate shipment of foods in their 
natural state, such as milk and cream, which are 
wholesome and conform to reasonable health in¬ 
spection laws.®^^ 

Oleomargarine. A state may prohibit the manu¬ 
facture or sale of oleomargarine when such manu¬ 
facture or sale is not an act of interstate com¬ 
merce and a state statute prohibiting the sale of 
oleomargarine or other substance prepared in imi¬ 
tation of yellow butter, but not prohibiting the man¬ 
ufacture or sale of oleomargarine in a separate or 
distinct form so as to advise the consumer of its 
real character, is not void as an interference with 
interstate commerce, even as applied to oleomar¬ 
garine sold in the original package.®® However, a 
state statute wholly excluding oleomargarine from 
imi)ortation into the state from another state, and 
prohibiting its sale in the original package in which 
it was imported, is void as an interference with in¬ 
terstate commerce;®® and a state statute prohibit¬ 
ing the sale of oleomargarine unless it is colored 
pink is void as being, in necessary effect, prohibi¬ 
tory.®^ 


81. U.S.—McDermott v. Wisconsin, 
Wls., 33 SiC\. 431, 22S V.S. 115, 
57 L.Ed. 754. 47 D.U.A.,N.S.. 984. 

12 C.J. p 61 note 90. 

Food and DraffB Act, in so far as 
it prohibits the shipment or trans¬ 
portation of adulterated or misbrand¬ 
ed foods, IS a legitimate exercise of 
the power of congress to regulate in¬ 
terstate commerce.—Weeks v. U. S.. 
N.Y.. 38 S.Ct. 219. 245 IT.S. 618, €2 L. 
Ed. 513, affirming 224 P. 64. 139 C.C. 
A. 626—12 C.J. p 92 note 18. 

Filled Milk Act, prohibiting the 
shipment of filled milk in interstate 
commerce is valid.—U. S. v. Caro- 
lene Products Co., Ill., 58 S.Ct. 778, 
304 U.S. 144, 82 D.Ed. 1234—Carolene 
Products Co. V. Evaporated Milk 
Ass’n. C.C.A.Ill., 93 F.2d 202. 

Contrary view taken.—U. S. v. 
Carolene Products Co., D.C.Ill., 7 F. 
Supp. 500. 

82. U.S.—In re Ware, C.C.Mlnn., 53 
F. 783. 

N.Y.—People v. Bishopp, 89 N.Y.S. 
709, 44 Misc. 12, affirmed 94 N.Y.S. 
773, 106 App.Dlv. 266. 

83. U.S.—Cro.Msman v. Durman. 24 S. 
Ct. 234, 192 IT.S. 189, 48 D.Ed. 401, 
affirmed 63 N.E. 1097, 171 N.Y. 329, 
98 Am.S.U. 599. 

Ill.—People V. Price, 101 N.E. 196, 
257 111. 587. Ann.Cas.l914A 1154. 

15 C.J.S.—25 


N.Y.—People v. Schmidt, 112 N.E. 
755, 218 N.Y. 256. 

Gondensed milk made from skinned 
milk 

Even though it affects interstate 
commerce indirectly or is applied to 
condensed milk made from .skimmed 
milk and coeoanut oil, properly label¬ 
ed under the Food and Drugs Aet, 
and shipped into the state in inter¬ 
state commerce, a state statute pro¬ 
hibiting the sale of condensed milk 
unless it has been made from un¬ 
adulterated milk from which the 
cream has not been removed is valid. 
—Hebe Co. v. Shaw, Ohio, 39 S.Ct. 
125, 248 U.S. 297. 63 L..Ed. 255—Hebe 
Co. V. Calvert, D C.Ohio, 246 F. 711. 

84. Tea 

Statutory provision making it un¬ 
lawful to import or bring into the 
ITnited States any tea inferior in 
purity, quality, and fitness, for con¬ 
sumption, to the standards establish¬ 
ed by the statute Is a valid exercise 
of the constitutional power of con¬ 
gress to regulate commerce.—Sang 
Dung V. Jackson, C.C.Cal., 85 F. 502. 

85. U.S.—Spellman v. New Orleans, 
C.C.I..a., 46 F. 3. 

La.—State v. David.son, 24 So. 324, 
50 La.Ann. 1297, 69 Am.S.R. 478. 

88. La.—Town of St. Martinville v. 

Dugas. 103 So. 761. 158 La. 262. 
N.Y.—S. H. Cranston, Inc., v. Depart- 
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ment of Health of City of New 
York, 6 N.Y.S.2d 275, 168 Mlsc. 
749. 

87. Vt.—State v. Poet, 68 A. 661, 80 
Vt. 449, 130 Am.S.R. 998, 14 L.R.A., 
N.S., 677. 

88 . N.Y.—People v. Bishopp, 94 N. 
Y.S. 773, 106 App.Div. 266, affirm¬ 
ing. 89 N.Y.S. 709, 44 Misc. 12. 

89. U.S.—Sligh V. Kirkwood. 35 S. 
Ct. 501. 237 U.S. 52, 59 L.Ed. 835, 
affirming 61 So. 185, 65 Fla. 123. 

90. U.S.—Miller v. Williams, D.C. 
Md.. 12 F.Supp. 236. 

N.J.—State Board of Milk Control v. 
Newark Milk Co., 179 A. 116, 118 
N.J.Eq. 504. 

12 C.J. p 61 note 93, p 92 note 21. 

91. U.S.—Armour Packing Co. v. 
Snyder, C.C.Minn., 84 F. 136. 

9SL U.S.—Plumley v. Massachusetts, 
16 S.Ct. 154, 155 U.S. 461. 39 L.Ed. 
223, affirming 30 N.E. 1127, 166 

Mas.s. 236, 15 L.R.A. 839. 

12 C.J. p 82 note 89. 

93. U.S.—Collins v. New Hampshire, 
N.H., 18 S.Ct. 768, 171 U.S. 30, 43 
L.Ed. 60. 

12 C.J. p 61 note 99. 

94. U.S.—Collins v. New Hampshire, 
supra. 

W.Va.—State v. Bruce, 47 S.E. 146, 
55 W.Va. 384. 

12 C.J. p 82 note 87. 
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§ 66. Fish and Game 

Federal and state prohibitory la¥fB for the protection 
and conaervatlon of fleh and game are auetalnable ae 
agalnet an objection, In the case of federal lawa, that 
they are unauthorized by the commerce clause of the 
federal constitution and, In the case of state laws, that 
they are In violation of such clause. 

According to some of the earlier authorities, after 
fish or game, lawfully caught, captured, or killed 
have been delivered to an interstate carrier for in¬ 
terstate transportation, they are articles of inter¬ 
state commerce, not subject to the state police pow¬ 
er;*® and where they have not only been lawfully 
caught or killed without the state, but are also in¬ 
tended to be transported to a point beyond the state, 
the state has no power to interfere with their trans¬ 
portation through the state or with their being tem¬ 
porarily within the state for some lawful purpose.*® 
However, in view of a valid*^ federal statute 
which, by prohibiting the shipment or transportation 
in interstate commerce of game killed in violation 
of state laws, and by providing that foreign game, 
when transported into any state, shall be subject 
to the laws of that state, enacted in the exercise of 
its police powers, to the same extent as if such 
game had been produced within such state, has 
eliminated all questions of interstate commerce and 
given the states entire freedom to prohibit the im¬ 
portation of game into, or the exportation out of, 
its own territory, as well as power to prohibit the 
possession or sale of imported game,*® and in view 
of the further considerations that the ownership 
of fish and game, as well as navigable waters and 
their contents, is in the state in its sovereign capac¬ 
ity in trust foi the common benefit of the people 
of the state, that the state has police powers in ref¬ 
erence thereto, that game can never be the object of 

95b Me.—Bennett v. American Ex¬ 
press Co.. 22 A. 169, 83 Me. 236, 

28 Am.S.R. 774, 18 L..R.A. 88. 

N.Y.—People v. Fargro, 122 N.T.S. 

668, 187 App.Div. 727. 

86b U.S.—McDonald v. Southern Ex¬ 
press Co.. C.C.S.C., 134 F. 282. 

Ill.—^People V. Booth Fisheries Co., 

97 N.E. 887. 268 Ill. 423. 

97 - U.S.—Rupert v. U. 

F. 87, 104 C.C.A. 266. 

96 . Minn.—Cohen v. Oould. 226 N. 

W. 486, 177 Minn. 898. 

12 C.J. p 62 note 7. 

99 . U.S.—Thomson v. Dana, D.C.Or., 

62 F.2d 769, affirmed 62 S.Ct. 409, 

286 U.S. 629, 76 L.Ed. 926. 

Cal.—^Ex parte Florence, 290 P. 662, 

107 Cal.App. 607. 

1. U.S.—^McCready v. Virginia, 94 
U.S. 891, 84 L.Ed. 248, affirming 
27 aratt. 986, 68 Va. 986—Smith v. 


commerce except with the consent of the state and 
subject to such conditions as it may deem best to 
impose for the common good, and that, owing to the 
practical impossibility of proving with certainty the 
source from which game or fish was procured, it is 
essential to the enforceability of prohibitory fish 
or game laws that they be made applicable to all fish 
or game within the state, regardless of where they 
were caught or killed, practically all reasonable fish 
and game laws of a prohibitory nature, which are 
intended to be conservation measures, are not aimed 
directly at interstate commerce, and affect such 
commerce only incidentally, indirectly, or remote¬ 
ly, and are valid as against an objection that they 
violate the commerce clause of the constitution of 
the United States.®* This is true of the statutes of 
a state which, either generally or during a specified 
closed season, prohibit: Fishing within the state 
by citizens of other states the possession, pur¬ 
chase, sale, or offering for sale of certain fish or 
game, even though acquired outside of, and import¬ 
ed into, the state;* the killing of certain game for 
the purpose of exporting the same beyond slate lim¬ 
its;* the ex|>ortation to jwints outside the state of 
fish and game caught or killed within state limits 
the shipping of fish or wild animals or birds by par¬ 
cel post;® the receipt by a common carrier of cer¬ 
tain named birds or animals for transportation;® 
and the transportation of salmon through certain 
fish and game districts.*^ An exception exists in 
the case of fish caught by Indians and to which 
they have title, their right to sell such fish to be 
transported out of the state being protected by the 
commerce clause of the federal constitution.® 
According to recent authority,* which is opposed 
to earlier authorities,^* federal legislation for the 

V. Rodman, 69 N.W. 
1098, 68 Minn. 393. 

12 C.J. p 61 note 4. 

5. Cal.—Ex parte Phoedovlus, 170 
P. 412, 177 Cal. 238. 

a Okl.—Cameron v. Terr., 86 P. 68, 
16 Okl. 684. 

7. Cal.—Johnson v. Gentry, 30 P.Sd 
400, 220 Cal. 231, 92 A.L.R. 1264. 

a Wash.—Pioneer Packing Co. v. 
Winslow, 294 P. 667, 169 Wash. 
666 . 

9 . U.B.—Cochrane v. U. S., C.C.A. 
Ill., 92 F.2d 623. 

la U.B.—U. B. V. McCullagh, D.C. 
Kan., 281 P. 288—U. S. v. Shauver, 
D.C.Ark., 214 F. 164. 

Kan.—State v. McCullagh, 168 P. 667, 
96 Kan. 786. 

Me.—State v. Sawyer. 94 A. 886, 118 
Me. 468, Li.R.A.1916F 1081 and note. 
18 G.J. p 62 note 11. 


S., Okl., 181 


Maryland, Md., 18 How. 71, 15 L. 
Ed. 269. 

Ala.—State v. Harrub, 10 So. 762, 95 
Ala. 178, 86 Am.S.R. 106, 16 L.R.A. 
761. 

12 C.J. p 61 note 2. 

a Fla.-While v. Slate, 113 So. 94, 
98 Fla. 906—While v. Fenton, 110 
So. 538, 92 Fla. 837. 

Or.—Union Fishermen's Co-operative 
Packing Go. v. Shoemaker, 193 P. 
476, 98 Or. 669, rehearing denied 
194 P. 854, 98 Or. 669. 

12 C.J. p 62 note 5. 

8. U.S.—Geer v. Connecticut, Conn.. 
16 S.Ct. 600, 161 U.S. 619, 40 L.Ed. 
798. 

4 , U.S.—Geer v. Connecticut, supra 
—IT. S. v. Smith, D.C.Pa., 116 F. 
428. 

Ark.—Organ v. State, 19 S.W. 840, 66 
Ark. 267. 

Minn.—State v. Northern Pac. Ex¬ 
press Co., 69 N.W. 1100, 68 Minn. 
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protection of migratory game, nongamc, and in¬ 
sectivorous birds is authorized by the commerce 
clause of the constitution, as well as by a pertinent 
treaty, see the C.J.S. title Game § 10, also 27 C.J. 
p 948 note 93, between the United States and Great 
Britain. 

§ 67. - Prize Fight Films 

A federal statute forbidding the importation of prize 
fight films Is valid. 

A Statute which makes it unlawful to bring, or to 
cause to be brought, into the United States from 
abroad, any film or other pictorial representation of 
any prize fight or encounter of pugilists, under 
whatever name, which is designed to be used, or 
may be used, for purposes of public exhibition, is 
clearly within the power of congress over foreign 
commerce and its authority to prohibit the introduc¬ 
tion of foreign articles,even though it is contend¬ 
ed that the primary purpose of the statute is to pro¬ 
hibit the public exhibition of the films after they 
are brought in.^^ 'phe prohibition of the act ex¬ 
tends to negative films from which positive films 
are to be developed and to films which are designed 
to be used, or may be used, for an exhibition which 
is in fact “public,” although called “private.”^^ 

§ 68. - Other Property 

General rules as to the effect of the commerce clause 
of the federal constitution as authority for federal, or as 
a bar to state or municipal, legislation of a prohibitory 
nature, have been applied to prohibitory legislation in¬ 
volving various kinds of property. 

A municipal corporation may not prohibit the op¬ 
eration of an interstate ferry,^^ nor may it impose 
a penalty for the purchase of a revolver in another 
state,is but an ordinance prohibiting the exhibition 
of films illustrating indecent scenes is not violative 
of the commerce clause, even though the films arc 
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imported into the statc.^® A state is without power 
to prohibit the importation of docked'-tailed hors- 
es.i^ 

Prohibitory laws concerning intoxicating liquors 
are considered infra §§ 99, 100. 

Cigarettes, A state statute prohibiting or burden¬ 
ing in any way the sale of cigarettes is void as ap¬ 
plied to cigarettes shipped into the state from other 
states and sold in the original package;^® but a 
legislative restriction on, or prohibition of, the sale 
of cigarettes is within the police power, provided it 
does not apply to original packages or make any 
discrimination against cigarettes imported from oth¬ 
er states.!® A city ordinance prohibiting the use of 
automatic vending machines in the sale of ciga¬ 
rettes does not constitute a restraint of interstate 
commerce, although such vending machines are 
manufactured without the state.®® 

Commodities produced or owned by carrier. So 
much of the Hepburn Act as forbids a carrier from 
transporting articles or commodities in interstate 
commerce which have been manufactured, mined, 
or produced by it, or under its authority, or which 
it owns or in which it has an interest, is valid.®! 

Corporate securities. It cannot be doubted that 
congress may close the channels of interstate com¬ 
merce to such transactions in corporate securities 
as it has reasonably found and declared to be di¬ 
rectly detrimental to the financial health of the pub¬ 
lic generally.®® Also, as transactions on securities 
exchanges in a large part originate outside the 
states where the exchanges are situated and form 
an imi)ortant part of interstate commerce, and man¬ 
ipulative practices on exchanges directly alTect the 
prices of securities and impede the interstate cur¬ 
rent, the provision of the Securities Exchange Act 
which prohibits manipulative transactions effected 


11. U.S.—Weber v. Freed. N.J., 36 S. 
Ct. 131, 233 U.S. 325, 328, 60 L.Ed. 
308, Ann.Cas.l916C 317. affirming: 
224 F. 355. 140 C.C.A. 41—-U. S. v. 
Johnston, D.C.N.Y., 232 F. 970. 

12. U.S.—Weber v. Freed. N.J.. 36 S. 
Ct. 131, 239 U.S. 325, 60 L.Ed. 308, 
Ann.Cas.l916C 317, afflrminfi: 224 P. 
365. 140 C.C.A. 41. 

12 C.J. p 63 note 20. 

Conffresi intended to prevent the 
public exhibition of prize nght films 
and a liberal construction of the 
statute should be given by the court 
with a view of carrying out this in¬ 
tention of congress.—U. S. v. Wilson, 
D.C.W.Va., 23 F.2d 112. 


V. Emmons. D.C.Me.. 225 F. 902, 
affirmed 229 F. 124, 143 C.C.A. 400. 
12 C.J. p 63 note 22. 

Id. U.S.—McNeely v. City of Nat¬ 
chez, C.C.A.Miss.. 4 F.2d 899. 

15. Ill.—City of Chicago v. Di Sal¬ 
vo. 134 N.E. 5. 302 Ill. 85. 

16. U.S.—Brooks v. City of Bir¬ 
mingham. D.C.Ala., 32 F.2d 274. 

17. Colo.—Stubbs V. People, 90 P. 
1114, 40 Colo. 414, 11 L.R.A..N.S.. 
1071. 122 Am.S.R. 1068, 13 Ann.Cas. 
1025 and note. 

18. Ind.—State v. Lowry, 77 N.E. 
728, 166 Ind. 372, 4 L.R.A.,N.S., 
528, 9 Ann.Cas. 350. 

12 C.J. p 62 note U. 

19. U.S.—^Austin v. Tennessee, 21 S. 
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Ct. 132, 179 U.S. 343, 45 L.Ed. 224, 
affirming 48 S.W. 305. 101 Tenn. 
563, 70 Am.S.R. 703, 50 L.R.A. 478. 

80. Ill.—Illinois Cigareltt* Service 
Co. V. City of Chicago. 89 F.2d 610, 
111 A.L.R. 749. 

81. U.S.—Delaware, etc.. R. Co. v. 
IT. S., N.Y., 34 S.Ct. 65. 231 U.S. 
863, 58 L.Ed. 269-—U. S. v. Dela¬ 
ware, etc., R. Co.. Pa.. 29 S.Ct. 527, 
213 U.S. 366. 53 L.Ed. 836, revers¬ 
ing, C.C., 164 F. 215. 

88 . U.S.—Bogy v. U. S.. C.C.A.Tenn., 

96 F.2d 734. affirming, D.C., U. S. v. 
Bogy, 16 F.Supp. 407—Securities & 
Exchange Commission v. Torr, D. 
C.N.Y., 16 F.Supp. 315, reversed on 
other grounds, C.C.A., 87 F.2d 446. 


13. U.S.—Kalisthenlc Exhibition Co. 
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on national securities exchanges is a valid exercise 
of federal* control over interstate commerce.23 

Cosmetics, As some cosmetic preparations may 
be of a character to injure the health of their users, 
a state may prohibit the sale in intra-state com¬ 
merce of such a preparation unless it has been 
found, on due inquiry, to be harmless and the 
fact that a particular product is made in another 
state does not confer immunity from the regula- 
tion.26 

Cotton and cotton gins. It is not clear beyond a 
reasonable doubt that it was beyond the power of 
congress to enact those provisions of the Tlankhead 
Cotton-Control Act which prohibit the transporta¬ 
tion in interstate commerce, except for storage or 
warehousing, of cotton grown in a certain year and 
to which there is not attached a tag showing that it 
is exempt from a prescribed tax or that such tax 
has been paid.26 

A state statute prohibiting the ownership or op¬ 
eration of any cotton gin by any corporation inter¬ 
ested in the manufacture of cotton seed oil or cot¬ 
ton seed meal, does not impose a direct burden on 
interstate commerce, although the corporation oper¬ 
ating a gin ships all the cotton seed purchased in 
connection with its gins in interstate commcrce.27 

Goods made by labor of convicts or children. 
The Ashurst-Simmons Act prohibiting the transpor¬ 
tation of goods made by convict labor in interstate 
or foreign commerce into any state where the goods 
are intended to be received, possessed, sold, or used 
in violation of it'', laws is a valid exercise of the 
power of congress to regulate interstate commerce 


for the purpose of preventing that commerce from 
being used to frustrate the carrying out of valid 
state laws enacted to prevent the harmful conse¬ 
quences of the sale of convict-made goods in com¬ 
petition with the products of free labor.28 The pre¬ 
viously enacted Ilawes-Cooper Act making convict- 
made goods transported into any stale subject on 
arrival, whether in the original package or other¬ 
wise, to the operation of state laws, as if produced 
in the state, is also a valid exercise of congressional 
power and, in the light of its provisions, a non¬ 
discrim inatory state statute, applying alike to goods 
made in the state and goods from other states, pro¬ 
hibiting the sale of convict-made goods in the open 
market is not unconstitutional as usurping the pow¬ 
er of congress to regulate interstate commerce.^O 
However, the Child Labor Law, prohibiting the 
transportation in interstate commerce of goods 
manufactured in a factory where children under a 
certain age have been employed or permitted to 
work, or children between specified ages have been 
employed or permitted to work more than a speci¬ 
fied number of hours per day, or a specified number 
of days in a week, or before or after certain hours, 
was held not to l)e within the authority of congress 
to regulate commerce among the states.^^ 

llighiviiys, A municii)ality may, without unlaw¬ 
fully interfering with, or imposing an unreason- 
alile burden on, interstate commerce, prohibit the 
use of certain streets or highways in the city by 
trucks, busses, or other commercial vehicles, or 
certain kinds thereof but a state or municipality 
may not wholly deny the use of its highways to an 
interstate common carrier,^^ unless it does so on 


as. U.S. — Securities & Exchanfire 
Commission v. Torr, supra. 

94. U.S.—Bourjois, Inc., v. Chap¬ 
man. Me., 57 S.Ct. 691. 301 U.S. 183, 
81 U.Ed. 1027. 

as. U.S.—Bourjois, Inc., v. Chap¬ 
man, supra. 

96. U.S.—Moor v. Texas & N. O. R. 
Co., Tex., 75 F.2d 386, certiorari 
granted 55 S.Ct. 836, 296 U.S. 728. 
79 L.Ed. 1678, appeal dismissed 66 
S.Ct. 372, 297 U.S. 101, 80 L.Ed. 
509. 

97. U.S.—Crescent Cotton Oil Co. v. 
State of Mississippi, 42 S.Ct. 42, 
257 U.S. 129, 66 L.Ed. 166, affirming 
Crescent Cotton Oil Co. v. State. 
83 So. 680, 121 Miss. 615. 

98. U.S.—^Kentucky Whip & Collar 
Co. V. Illinois Cent. R. Co., Ky., 67 
S.Ct. 277. 299 U.S. 334, 81 L.Ed. 
270, affirming. C.C.A., 84 F.2d 168, 
affirming, D.C., 12 F.Supp. 37, cer¬ 
tiorari granted 67 S.Ct. 19, 299 U. 
S. 625« 81 L.Ed. 386. 


Provision reanlrlng labels 

The provision of the statute re¬ 
quiring packages containing convict- 
made goods to bear labels disclosing 
the nature of the contents, the name 
and location of the penal institution 
where the goods were produced, and 
the names and addri*sses of shippers 
and consignees is manifestly reason¬ 
able and appropriate for the carrying 
out of the prohibition.—^Kentucky 
Whip & Collar Co. v. lllinui.s Cent. 
R. Co., supra. 

29. Wis.—State v. Whitfield, 257 N. 
W. 601, 216 Wis. 677. 

30. Ohio.—^Whitfield v. State, 197 N. 
E. 605, 49 Ohio App. 530, error 
dismissed 196 N.E. 164, 129 Ohio 
St. 643, certiorari granted Whit¬ 
field V. State of Ohio, 56 S.Ct. 141, 
296 U.S. 561, 80 L.Ed. 395, affirmed 
56 S.Ct. 632, 297 U.S. 431, 80 L.Ed. 
778. 

31. U.S.—Hammer v. Dagenhart, N. 
C., 38 S.Ct. 629, 247 U.S. 251, 62 
L.Ed. 1101, 3 A.L.R, 649, Ann.Cas. 
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1918E 724, leave to file petition 
for rehearing granted 38 S.Ct. 681, 
67 L.Ed. 1101. 

32. N.J.—Oarnenu v. Eggers, 174 A. 
250, 113 N.J.Law 245—Pennjersey 
Rapid Transit Co. v. City of Cam¬ 
den, 142 A. 821, 6 NJMisc. 813. 

Pa.—Commonwealth v. Kennedy, 196 
A. 770, 129 Pa.Super. 149. 

County parkway 

A county park commission may ex- 
cliule interstate as well as intru¬ 
st-vte omnibuses from a particular 
county parkway. — Butler-Newark 
Rus Line v. Sinclair, D.C.N.J., 34 F. 
2d 780. 

33. U.S.—Phillips V. Moulton, D.C. 
R.I., 54 F.2d 119 — Cannonball 
Transp. Co. v. American Stages, D. 
C.Ohio, 53 F.2d 1051—Magnuson v. 
Kelly, D.C.Ky., 35 F.2d 867. 

42 C.J. p 646 note 29. 

Prejudloo to stats lines of transpor¬ 
tation 

A state cannot deny the interstate 
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grounds of public safety, applicable alike to inter¬ 
state and intra-state carriage, and not as an exercise 
of control over commerce itself.3^ 

Matters connected with theft of motor vehicles. 
The National Motor Vehicle Theft Act, prohibiting 
the interstate transportation of a motor vehicle 
known to have been stolen and the receipt, conceal¬ 
ment, or sale of a motor vehicle moving in interstate 
commerce with knowledge that it has been stolen, 
is valid, even if interpreted as covering an automo¬ 
bile moving under its own power.^^ State legisla¬ 
tion which prohibits possession and sale of motor 
vehicle tires on which the manufacturer’s number 
has been destroyed and which is part of a statute 
directed against the theft of motor vehicles and de¬ 
fining various offenses relating thereto applies, and 
is intended to ai)ply, only to subjects of internal or 
intra-state commerce and hence cannot be deemed 
to impose a burden or restriction on interstate com¬ 
merce or to violate the commerce clause of the fed¬ 
eral constitution.^® 

Newspapers and advertising matter, A state or 
municipality may, without imposing an unreasonable 
restraint on interstate commerce, prohibit tobacco 
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advertising on billboards,®*^ the scattering or dis¬ 
tributing of advertising matter in public streets,®® 
and the use of the arms or the great seal of the 
state for advertising or commercial purposes;®® but 
it may not prohibit advertising through the means 
of magazines, newspapers, or radio in interstate 
commerce.^® There is authority for the view that 
an ordinance prohibiting the sale of newspapers 
containing horse racing news, although it may in a 
measure interfere with interstate commerce, does 
not violate any provision of the federal constitu¬ 
tion, 

Oil and gas. While a state may forbid the trans¬ 
portation of oil illegally produced and its prod¬ 
ucts,^2 it may not entirely and absolutely prohibit 
all shipments of oil in commerce,^® nor may con¬ 
gress constitutionally delegate to the president 
power to prohibit transportation in interstate and 
foreign commerce of petroleum and petroleum prod¬ 
ucts produced or withdrawn from storage in excess 
of the amount permitted by state aiithority.'*^ 

A state statute prohibiting the transportation or 
piping of natural gas from the stale is void as an 


of a hijfhway by oommon oar- 
rif'rs merely because existing state 
lines of transportation would be 
prejudiced.—Shorty's Bus Line v. 
Gibbs Bus Line, 35 S.W.2d 8G8. 2.37 
Ky. 491. 

ZnJiuctioiL 

(1) A state <-ourt is without power 
to restrain defendant, eng^a»;ed in in¬ 
terstate commerce, from operating 
bus.ses or accepting or discharging 
interstate passengers. — Pine IIill- 
Kingston Bus Corporation v. Davis, 
2.32 N.Y.S. 5.36, 225 App.Div. 182. 

<2) An injunction against an un¬ 
licensed carrier of freight by motor 
trucks, engaged in both interstate 
and intra-state commerce, is inopera¬ 
tive as to interstate commerce, but 
may be valid as to intra-state busi¬ 
ness.—Western Tranap. Co. v. Peo¬ 
ple, 261 P. 1, 82 Colo. 456. 

Aeoordlnff to dictum, a slate may 
prohibit the use of its public high¬ 
ways in the business of transporta¬ 
tion for hire, even in interstate com¬ 
merce, if no unjust discrimination is 
thereby perpetrated and federal in¬ 
strumentalities are not hindered.— 
Florida Motor Lines v. State Hail- 
road Commission, 132 So. 861. 101 
Pla. 1018. 

at U.S.—Bradley v. Public Utilities 
Commission of Ohio, 63 S.Ct. 677, 
289 U.S. 92. 77 L.Ed. 1063, 86 A.L. 
H. 1131, affirming Bradley D. B. A. 
Wolverine Motor Freight Lines v. 
Public Utilities Commission of 
Ohio. 181 N.E. 668, 126 Ohio St. 


38 J—Texport Carrier Corporation 
V. Smith, D.C.Tcx., 8 F.Supp. 28. 
Ohio.—Motor Transport & Truck Co. 
V. Public Utilities Commission of 
Ohio, 181 N.E. 666, 126 Ohio St. 
374. 

Wa.sh.—Robertson v. Department of 
Public Works, 39 P.2d 596. ISO 
Wash. 133. 

36. U.S.—Brooks v. TT. S., S.D., 45 

S.Ct. .345, 267 U.S. 432, 69 L Ed. 
699—Hagan v. U. S., C.C.A.Kan., 
9 F.2d 562~Kelly v. U. S., C.C.A. 
S.C., 277 P. 405. 

D.C.—Whitaker v. Hitt, 285 F. 797. 
62 App.D.C. 149, 27 A.L.R. 951. 

36. Mo.—Star Square Auto Supply 
Co. V. Gerk. 30 S.W.2d 447. 325 Mo. 
968. 

37. U.S. — Packer Corporation v. 
State of Utah. 52 S.Ct. 273, 285 U. 
S. 105, 76 L.P3d. 643, 79 A.L.R. 54 6. 
affirming State v. J’acker Corpora¬ 
tion, 2 P.2d 114. 78 Utah 177. 

38. U.S. — International Text-Book 
Co. v. Auburn, C.C.Me., 155 F. 986. 

D.C.—International Text-Book Co. v. 
District of Columbia, 35 App.D.C. 
307. 

39. Mass.—Com. v. H. I. Sherman 
Mfg. Co., 75 N.E. 71, 189 Mass. 76, 
4 Ann.Cas. 268 and note. 

4a U.S.—Post Printing & Publish¬ 
ing Co. V. Brewster, D.C.Kan., 246 
F. 321. 

Kan.—Little v. Smith, 257 P. 969, 
124 Kan. 237, 67 A.L.R. 100. 

Utah.—State v. Packer Corporation, 
297 P. 1013, 77 Utah 600—State v. 
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Salt Lake Tribune Pub. Co., 249 P. 
474, 68 Utah 187, 48 A.L.R. 553. 

41. Ohio —Solomon v. ('ily of Cleve¬ 
land, 159 N.E. 121, 26 Ohio App. 19, 
cause dismissed 158 N.E. 8, 116 
Ohio St. 739. 

48. T\S. — Hercule.s Oil Co. v. 
Thompson, D.C.Tex., 10 F.Supp. 
988. 

43. U.S.—Melton v. Railroad Com¬ 
mission of Texas, D.C.Tex., 10 F. 
Supp. 984. 

Oil not illegally produced 

The power of thn Tt*xas railroad 
commission to regulate the shipment 
of oil is power only to prevent the 
violation of laws against illegal pro¬ 
duction and does not extend to pre¬ 
venting ab.solutely the movement In 
commerce of oil not illegall.v pro¬ 
duced.—Laey V. Railro.'id Commission 
of Texas, D.C.Tex., 10 F.Supp. 990. 

44. U.S.—Ryan v. Panama Refining 
Co., C.C.A.Tex., 71 F.2<1 8. eertio- 
rari granted Panama Itefining Co. 
V. Ryan, 65 S.(^t. 83. 293 U.S. 539, 
79 L.Ed. 645, reversed on other 
grounds 55 S Ct. 211, 293 U.S. 888. 
79 L.Ed. 446—Ryan v. Amazon Pe¬ 
troleum Corporation, C.C.A.Tex., 71 
F.2d 1. reversing, D.C., Amazon Pe¬ 
troleum Corporation v. Railroad 
Commission of Texas, 6 F.Supp. 
639, and certiorari granted Amazon 
Petroleum Corporation v. Ryan, 66 
S.Ct. 102. 293 U.S. 639, 79 L.Ed. 
645. 

Contrary view taken.—U. S. v. 
Fletcher, D.C.Idaho. 8 F.Supp. 238. 
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interference with interstate commerce.^5 So, a 
state statute prohibiting the transportation of natur¬ 
al gas through pipes at a pressure exceeding three 
hundred pounds to the square inch, or otherwise 
than by natural pressure of the gas flowing from 
the well, is void as an interference with interstate 
commerce, since its necessary effect is to prevent 
gas from being transported from the gas fields in 
the state into other states but a contrary view 
has been taken of the same statute.^*^ 

Poisons and narcotic drugs. The federal statute 
forbidding the importation of opium and other nar¬ 
cotic drugs is a valid exercise of the power of con¬ 
gress to regulate foreign commerce.**® 

A prohibition by a state of the use of arsenic 
as a spray on bearing citrus trees is not an uncon¬ 
stitutional burden on interstate commerce, even 
though the citrus fruit grown on the trees is in¬ 
tended for shipment to points outside the state.*® 

Water and ice. A state statute which makes it 
unlawful to transport, through pipes, the water of 
any fresh river of the state into another state for 
use therein is an exercise of the right of the state 
to preserve common properly and not an interfer¬ 
ence with the power of congress to regulate inter¬ 
state commerce.®® An ordinance prohibiting the 
sale within the city of ice manufactured outside the 
city with undistilled water is not invalid as imposing 
a burden on interstate commerce.®^ 

§ 69. Suppression of Gambling 

state prohibitory laws concerning gambling are gen¬ 
erally held not to violate the commerce clause of the 
federal constitution or to conflict with federal legisla¬ 
tion. 


The wagering of bets on horses is not an article 
of commerce, and a state statute prohibiting the sell¬ 
ing of pools on horse races or other contests not 
taking place within the state,®2 prohibiting the busi¬ 
ness of transmitting money to race tracks without 
the state, there to be placed or bet on horse races,®® 
forbidding the transmission of telegraphic messages 
to poolrooms,®* or prohibiting a person from being a 
stakeholder of a sum of money wagered on a horse 
race,®® is a valid exercise of the police power of the 
state, and not a violation of the commerce clause 
of the constitution. When the conditions of a bond 
of a foreign government fall within the condemna¬ 
tion of the police regulations of a state, changing its 
character to a species of lottery, to prohibit its sale 
does not violate treaty stipulations or constitutional 
provisions as to commerce.®® 

A statute prohibiting the maintenance or opera¬ 
tion of a place of business for carrying on the busi¬ 
ness of dealing in futures on margin does not inter¬ 
fere with interstate commerce.®*^ While the Grain 
Futures Act supersedes and displaces all existing 
statutes conflicting therewith,®® it does not purport 
to cover the entire field of contracts for future de¬ 
livery, nor does it, on the one hand, abolish all deal¬ 
ings in futures or, on the other hand, validate any 
dealings or authorize all trading in futures if its 
regulations are complied with, and, where it is not 
in conflict therewith, it does not supersede a state 
statute forbidding certain dealings in futures, pre¬ 
tended dealings in agricultural products, bucket 
shop transactions, or other wagering contracts, or 
the maintenance within its borders of places where 
such dealings or transactions arc carried on or en¬ 
tered into.®® Also, there is nothing in the Cotton 


45. U.S.—We.*?! v. Kansas Natural 
Gas Co.. Okl.. 31 S.Ct. 564. 221 U. 
S. 229, 55 L.Ed. 716, 35 L..R.A.,N.S.. 
1193, affirming 172 F. 645. 

12 C.J. p 62 note 16. 

40ii N.J. — Benedict v. Columbus. 
Constr. Co.. 23 A. 485, 49 N.J.Eq. 
23. 

47. Ind.—Jamieson v. Indiana Nat¬ 
ural Gas. etc.. Co., 28 N.E. 76, 128 
Ind. 555. 12 L.R.A. 652. distinguish¬ 
ing Leisy v. Hardin. 10 S.Ct. 681, 
136 U.S. 100, 34 L.Ed. 128—State v. 
Indiana, etc.. Oil Co., 22 N.E. 778. 
120 Ind. 575, 6 L.R.A. 579. 

4B. U.S.—^Brolan v. U. S., Cal., 36 S. 
Ct. 285. 236 U.S. 216, 69 L.Ed. 644 
—Shepard v. U. S., C.C.A.Cal., 236 
F. 73—U. S. V. Brown, D.C.Wash., 
224 P. 136—Stelnfeldt v. U. S., 
Cal., 219 F. 879, 136 C.C.A. 649. 

49 C.J. p 1069 note 81. 

40 . Fla.—L. Maxey, Inc. v. Mayo, 
189 So. 121, 103 Fla. 662. 


t. N.J.—McCarter v. Hudson Coun¬ 
ty Water Co.. 61 A. 710, 70 N.J. 
Eq. 625, affirmed 65 A. 489, 70 N. 
J.Eq. 695, 118 Am.S.R. 754, 14 L. 
R.A.,N.S.. 197, 10 Ann.Cas. 116 and 
note, affirmed 28 S.Ct. 529, 209 U.S. 
349. 52 L.Ed. 828, 14 Ann.Cas. 560 
and note. 

51. Tex.—City of El Paso v. Jack- 
son, Com.App., 59 S.W.2d 822, re¬ 
versing, Civ.App.. 40 S.W.2d 845, 
and certiorari denied Jackson v. 
City of El Paso, Tex., 54 S.Ct. 103, 
290 U.S. 680, 78 L.Ed. 586. 

52. Ala.—State v. Stripling, 21 So. 
409, 113 Ala. 120, 36 L.R.A. 81. 

Va.—Lacey v. Palmer, 24 S.B. 930, 
93 Va. 169, 57 Am.S.R. 795, 31 L. 
R.A. 822. 

53. Conn.—State v. Harbourne, 40 
A. 179, 70 Conn. 484, 66 Am.S.R. 
126, 40 L.R.A. 607. 

54. Ky.—Louisville v. Alvey, 76 S. 
W. 876, 116 Ky. 812, 26 Ky.L. 996, 
79 S.W. 201, 26 Ky.Li. 1924. 
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55. Mo.—Fleming v. Wenglcr, 190 S. 
W. 876, 269 Mo. 366. 

56. Md.—Ballock v. State, 20 A. 184, 
73 Md. 1, 26 Am.S.R. 559. 8 L.R.A. 
671. 

57. Miss.—State v. Beattie, 60 So. 
1016, 103 Miss. 864. 

58 . U.S.—Chamber of Commerce of 
Minneapolis v. Federal Trade Com¬ 
mission. C.C.A., IS F.2d 678. 

59. U.S.—Dickson v. Uhlmann Grain 
Co., Mo., 53 S.Ct. 362, 288 U.S. 188. 
77 L.Ed. 691, 83 A.L.R. 492. revers¬ 
ing, C.C.A., Uhlmann Grain Co. v. 
Dickson, 66 F.2d 626, certiorari 
granted Dickson v. Uhlmann Grain 
Co., 63 S.Ct. 8, 287 U.S. 681, 77 L. 
Ed. 508. 

Mo.—State v. Christopher, 2 S.W.2d 
621, 318 Mo. 225. 

Ohio.—C. A. King ft Co. v. Horton, 
156 N.E. 124, 116 Ohio 205, error 
dismissed 48 S.Ct. 322, 276 U.S. 
600, 72 L^Ed. 725. 
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Futures Act to conflict with, and cause the displace¬ 
ment of, certain state statutes forbidding future 
contracts or engaging in the business of dealing in 
futures on margin.®® 

§ 70. Exclusion of Persons 

The power of congreis to exclude persone or prohibit 
their movcrment in Interstate or foreign commerce is more 
comprehensive and far reaching than that of the states. 

By virtue of its power to regulate interstate com¬ 
merce, congress may prohibit in certain cases the 
movement of persons in interstate commerce.®^ 
The power of congress to regulate foreign com¬ 
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merce is exclusive in so far as the exclusion of 
aliens is concerned, and a state statute on the sub¬ 
ject is invalid.®^ The power of a state to exclude 
persons extends and is limited to criminals, paupers, 
idiots, and lunatics, persons liable to become a pub¬ 
lic charge, and persons affected by infectious and 
contagious diseases.®® 

Before the passage of the Thirteenth Amendment 
to the federal constitution, congress could prohibit 
the foreign slave trade,®^ and the states could, also, 
by prohibition or otherwise, regulate commerce in 
slaves.®® 


E. REGULATION OP PUBLIC HIGHWAYS, NAVIGABLE WATERS, AND STATE LANDS 


§ 71. In General 

a. Public highways and state lands in 

general 

b. Use of highways by motor vehicles 

a. Public Highways and State Lands in General 

Although congress has power to legislate In reference 
to interstate highways and interstate commerce on high¬ 
ways, and a state may not discriminate against, or un¬ 
reasonably burden, interstate commerce on highways, a 
state may, in the absence of federal legislation specifical¬ 
ly covering the subject, construct, maintain, Improve, and 
control highways, and regulate their use by uniform and 
appropriate safety and conservation measures applicable 
alike to vehicles moving in interstate and intra-state 
commerce, and as to its own property, other than high¬ 


ways, a state may act or legislate without interfering 
with foreign or interstate commerce. 

No interference with foreign or interstate com¬ 
merce is made by a state when it acts or legislates 
in regard to its own property, such as tidelands or 
oyster beds.®® 

Public highways. Congress has power to author¬ 
ize or construct roads and highways as a means of 
communication between the states without the con¬ 
currence or consent of the states within which the 
construction takes place ;®'^ it may regulate inter¬ 
state commerce over highways;®® and it may regu¬ 
late wages and hours of labor on the work of im- 


Xn come casei, however, state stat¬ 
utes were held inapplicable and the 
transactions in question, which were 
In interstate commerce and complied 
with the federal statute and regula¬ 
tions. were held valid. 

U.S —Lyons Milling Co. v. Goffe & 
Carkener, C.C.A.Kan.. 46 F. 2 d 241, 
83 A.L.R. 501, affirming. D.C., GofCe 
& Clarkener v. Lyons Milling Co., 
26 F.2d 801. 

Kan.—Goffe & Carkener v. Henne- 
berger. 294 P. 672. 132 Kan. 211. 

00. Ala.—Levy, Aronson & White v. 

Jones. 93 So. 733, 208 Ala. 104. 

Ga.—Arthur v. State. 92 S.E. 637, 146 
Ga. 827. 

61. U.S.—In re American States 
Public Service Co., U.C.Md., 12 F. 
Supp. 667, modified on other 
grounds, C.C.A., Burco, Inc. v. 
Whitworth, 81 F.2d 721, certiorari 
denied 56 S.Ct. 670. 297 U.S. 724, 
80 L.Ed. 1008, two cases. 

Vugltlve Felony Act, making it un¬ 
lawful to move or travel in inter¬ 
state or foreign commerce for the 
purpose of escaping prosecution for 
a crime, is valid, the withdrawal by 
congress of the facilities of inter¬ 
state commerce from criminals being 
an appropriate means to a proper 
end and the moat effective way to, 


prevent the use of interstate com¬ 
merce to defect Justice.—Simmons v. 
Zerbst, D.C.Ga., 18 F.Supp. 929—U. 
S. V. Miller, D.C.Ky., 17 F.Supp. 65. 

62. U.S.—Arrowsmith v. Voorhies, 
D.C.Mich., 55 P.2d 310. 

Chlneae 

A State statute to protect free 
white people against competition 
with Chinese, and to discourage im¬ 
migration of Chinese into the state, 
is not valid as a part of the police 
regulations of the state, as this pow¬ 
er has been given to congress as part 
of the power to regulate commerce. 
—Ex p. Lippman, Cal., 35 P. 557— 
Ex p. Ah Cue, 35 P. 556, 101 Cal. 
197—Lin Sing v. Washburn, 20 Cal. 
534. 

63. Cal.—State v. The Constitution. 
42 Cal. 578, 10 Am.R. 303. 

12 C.J. p 63 note 34. 

Purpose of statute ostensibly with¬ 
in limitation 

A state statute imposing burden¬ 
some and almost impossible condi¬ 
tions on a shipmaster as a prerequi¬ 
site to the landing of his passengers 
and providing for the alternative 
payment of a sum of money is void, 
although ostensibly limited to pas¬ 
sengers who are paupers, criminals, 
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lewd and debauched women, or the 
like, the plain purpose of the statute 
being to extort money from the pas¬ 
sengers or shipmaster or to prevent 
immigration into the state altogeth- 
€*r.—Chy Lung v. Freeman, Cal., 92 
U.S. 275, 23 L.Ed. 550—Henderson v. 
New York, N.Y., 92 U.S. 259. 

64. U.S.—U. S. V. Gould. D.C.Ala., 

25 F.Cas.No.l 5,239, 8 Am.L.Reg. 

525—In re Charge to Grand Jury, 
C.C.Ga., 30 F.Cas.No.l8,269a, 3 

Phila., Pa., 527. 

65. Ky.—Com. v. Griffin, 3 B.Mon, 
208. 

N.Y.—Lemmon v. People, 20 N.Y. 662. 
12 C.J. p 64 note 38. 

66 . N.J.—State v. Corson, 60 A. 780, 
67 N.J.Law 178. 

Wash.—l*almer v. -Peterson, 106 P. 

179, 66 Wash. 74. 

12 C.J. p 64 note 49. 

67. U.S.—Wilson v. Shaw, D.C., 27 
S.Ct. 233, 204 U.S. 24, 51 L.Ed. 351.. 

12 C.J. p 64 note 46. 

68 . U.S.—People v. Hudson River 
Connecting R. Corporation, 171 N. 
Y.S. 791, 104 Misc. 19, affirmed 174 
N.Y.S. 764, 186 App.Div. 602, and 
126 N.E. 801, 228 N.Y. 208. 
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proving an established state highway used as a post 
road and artery for interstate commerce.?® 

Even though its action incidentally affects inter¬ 
state commerce, a state may not only establish, 
maintain, improve, and control its public high¬ 
ways,^® but may also regulate the use thereof and 
the travel and traffic thereon,subject always to 
the right of congress to interpose when in its judg¬ 
ment the action of the state is deemed to encroach 
on the highway as a means of interstate and foreign 
commerce.^® While a state may not, under the 
guise of regulation of its highways or the traffic 
thereon, discriminate against interstate commerce 
or traffic,nor interfere with or unreasonably bur¬ 
den interstate commerce,^^ in the absence of na¬ 
tional legislation specifically covering the subject, 
a state may rightly prescribe uniform regulations 
adapted to promote safety on its highways and 


conservation of their use, applicable alike to vehi¬ 
cles moving in interstate and intra-state com- 
mcrce,75 and require payment of such license fees 
as will reasonably defray the expense of adminis¬ 
tering the regulations and fairly contribute to the 
cost of constructing and maintaining the high¬ 
ways.*^® Like rules apply to a municipality to which 
the state has delegated its power.*^^ 

b. Use of Highways by Motor Vehicles 

(1) In general 

(2) Motor carriers 

(1) In General 

Uniform and nondiscrlminatory state regulations 
which restrict the size and weight of motor vehicles, re¬ 
quire their registration and the licensing of their drivers, 
or Impose other requirements which are reasonably neces¬ 
sary to promote public safety and protect the highways 
are not invalid under the commerce clause of the federal 


69. U.S.—U. S. V. Whitley, D.C.Ga., 
8 F.Supp. 191. 

70. U.S. — South Carolina State 
Highway Detuirtment v. Barnwell 
Bros., S.C.. 68 S.Ct. 610, 3«3 U. 
S. 177, 82 L.Ed. 734, reversing, D. 
C., Barnwell Bros. v. South Caro¬ 
lina State Highway Department. 17 
F.Supp. 803 — Houston & North 
Texas Motor Freight Lines v. 
Phares, D.C.Tex., 19 F.Supp. 420. 

12 C.J. p 64 note 39. 

Tl. U.S.—Clark v. Poor, Ohio, 47 S. 
Ct. 702, 274 U.S. 554, 71 L.Ed. 1199 
—Interstate Bu.sses Corporation v. 
Holyoke St. Ry. Co., Mas.s.. 47 S. 
Ct. 298, 273 U.S. 45, 71 L.Ed. 530. 
affirming, D.C., Holyoke St. Ry. Co. 
v. Interstate Bujses Corporation, 
11 F.2d 161. 

Ky.—Ashland Transfer Co. v. Stale 
Tax Commission, 56 S.W.2d 691, 
247 Ky. 144. 87 A.L.R. 534. 

Mass.—Barrows v. Farnum’s Stage 
Lines, 150 N.E. 206, 251 Mass. 240. 
R.I. —- Farnum v. Public Utilities 
Commission, 158 A. 713, 52 H.I. 
128, certiorari denied Farnum v. 
Public Utilities Commission of 
Rhode Island. 53 S.Ct. 9, 287 U.S. 
603, 77 L.Ed. 625. 

State may limit uses of its high¬ 
ways, even though a question of in¬ 
terstate commerce is involved.— 
Houston & North Texas Motor 
Freight Lines v. Phares, D.C.Tex.. 
19 F.Supp. 420. 

72. U.S.—-Huse v. Glover, Ill.. 7 S. 
Ct. 313. 119 U.S. 543, 30 L.Ed. 487, 
affirming, C.C.. 15 F. 292, 11 Biss. 
550. 

73. U.S. — South Carolina State 
Highway Department v. Barnwell 
Bros., S.C.. 58 S.Ct. 510, 303 U.S. 
177, 82 L.Ed. 734, reversing, D.C., 
Barnwell Bros. v. South Carolina 
State Highway Department, 17 F. 
Supp. 803. 


R. I. — Farnum v. Public Utilities 
Commission, 158 A. 713. 52 R.I. 
128. certiorari denied Farnum v. 
Public Utilities Commission of 
Rhode Island. 53 S.Ct. 9, 287 U.S. 
603, 77 L.Ed. 525. 

Separation in some areas of local 
and Interstate tratto, if rea.soniiblG 
and made in good faith, is not dis¬ 
criminatory.—Farnum v. Public Util¬ 
ities Commission, supra. 

74. U.S.—Interstate Busses Corpo¬ 
ration v. Holyoke St. Ry. Co., 
Ma.ss.. 47 S.Ct. 298, 273 U.S. 45, 71 
L.Ed. 530, affirming, D.C., Holyoke 
St. Hy. Co. v. Interstate Busses 
Corporation, 11 F.2d 161. 

S. D.—Buckingham Transp. Co. of 
Colorado v. Black Hills Transp. 
Co., 281 N.W. 94. 

Wash.—Robertson v. Department of 
1‘ublic Works, 39 P.2d 596, 180 

Wash. 133. 

75. U.S. — South Carolina State 
Highway Department v. Barnwell 
Bros.. S.C., 58 S.Ct. 510, 303 U.S. 
177, 82 L.Ed. 734, reversing, D.C., 
Barnwell Bros. v. South Carolina 
State Highway Department, 17 P. 
Supp. 803—Sprout v. City of South 
Bend. Ind.. 48 S.Ct. 602, 277 US. 
163, 72 L.Ed. 833, 62 A.L.R. 45. re¬ 
versing 153 N.E. 604, 198 Ind. 563, 
49 A.L.H. 1198, rehearing denied 
154 N.E. 369, 198 Ind. 563, 49 A.L. 
R. 1198, mandate conformed to 161 
N.E. 64, 200 Ind. 162—Morns v. 
Duby, Or., 47 S.Ct. 648. 274 U.S. 
135, 71 L.Ed. 966—^American Motor 
Coach System v. City of Philadel¬ 
phia, C.C.A.Pa., 28 P.2d 736—San¬ 
ger V. Lukens, D.C.Idaho, 24 F.2d 
226, reversed on other grounds, C. 
C.A., 26 F.2d 865—Werner Transp. 
Co. V. Hughes, D.C.Ill., 19 F.Supp. 
425. 

Conn.—University Overland Express 
V. Alsop, 189 A. 458, 122 Conn. 276. 
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Mass.—Commonwealth v. New Eng¬ 
land Transp. Co., 185 N.E. 23, 282 
Mas.M. 429. 

Pa.—Commonwealth v. Kennedy, 195 
A. 770, 129 Pa.Super. 149—Com¬ 

monwealth v. Pittsburg & WIerton 
Bus Co., 173 A. 887, 114 Pa.Super. 
290. 

Begulation to insure safety is pri¬ 
marily a state function, whether the 
locus be private property or public 
highways.—Bradley v. Public Utili¬ 
ties Commission of Ohio, 53 S.Ct. 
577. 289 U.S. 92, 77 L.Ed. 1053, 85 A. 
L.R. 1131, affirming Bradley D. B. A. 
Wolverine Motor Freight Lines v. 
Public Utilities Commission of Ohio, 
181 N.E. 668 , 125 Ohio SI. 381, fol¬ 
lowing Motor Transport & Truck Co. 
v. Public Utilities Commission of 
Ohio, 181 N.E. 666 , 125 Ohio St. 374. 
Report of accident 

A state statute relating to the 
making of a report of an accident 
resulting in injury to, or death of. 
any person by the driver of a vehi¬ 
cle involved in the accident is not 
superseded by the Motor Carrier Act 
or rules prescribed by the interstate 
commerce commission in pursuance 
of authority conferred by the act, 
the making of a report not being an 
end in Itself and there being ample 
room for the operation of both state 
and federal laws relating to the sub- 
j< ct.—Werner Transp. Co. v. Hughes, 
D.C.I11., 19 F.Supp. 426. 

76. Pa. — Commonwealth v. Pitts¬ 

burgh & Weirton Bus Co., 173 A. 
887, 114 Pa.Super. 290. . 

77. U.S.—^American Motor Coach 

System v. City of Philadelphia, C. 
C.A.Pa.. 28 F.2d 736. 

Ohio.—Eastern Ohio Transport Cor¬ 
poration v. Village of Bridgeport, 
186 N.E. 891, 44 Ohio App. 433, er- 
I ror dismissed 184 N.E. 862, 126 
Ohio St. 238. 
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constitution, In the absence of federal legislation cover¬ 
ing the same subject. 

In the absence of national legislation covering the 
same subject, a state may rightfully prescribe uni¬ 
form regulations necessary for public safety and 
order and the protection of its highways in respect 
of the operation on its highways of motor vehicles, 
including those moving in interstate commerce as 
well as others;*^** and motor vehicles moving in in¬ 
terstate commerce are subject to such regulations, 
unless the language of a particular regulation indi¬ 
cates that it was not intended to apply to such vehi¬ 
cles.*® This is hut an exercise of the police power 
uniformly recognized as belonging to the states and 
essential to the preservation of the health, safety, 
and comfort of their citizens;*^ and it does not 
constitute a direct and material burden on inter¬ 


state commerce.*^ The reasonableness of the state’s 
action, however, is always subject to inquiry in so 
for as it affects interstate commerce,** and in that 
regard it is likewise subordinate to regulations by 
congress of the same matter.*^ A state board may 
have power to carry such regulations into effect, 
provided its acts in that regard arc not arbitrary or 
capricious.** 

Particular regulations. Without running counter 
to the commerce clause of the federal constitution, 
a state may, by uniform and nondiscriminatory reg¬ 
ulations, require the registration of motor vehicles** 
and the licensing of their drivers,**^ charge reason¬ 
able** fees therefor,*® restrict the character of mo¬ 
tor vehicles,®® and limit their size, dimensions, 
weight, weight of load, or combined weight of vehi¬ 
cle and load.®^ 


78. Ky.—Northern Kenturky Transp. 
Co. V. City of Bellevue, 286 S.W. 
241, 216 Ky. 614. 

N.H.—In re Opinion of the Justices. 
129 A. 117, 81 N.H. 666 , 39 A.L.R. 
1023. 

N.J.—Pine v. OkzewskI, 170 A. 825. 
112 N.J.Law 429. reversing 168 A. 
48, 111 N.J.Raw 172. 

N.D.—State v. Goeson. 262 N.W. 70, 
65 N.D. 706. 

Okl.—Avery v. Interstate Grocery 
Co., 248 P. 310. 118 Okl. 268, 52 A. 
L.R. 528. 

Tex. — Southwestern Greyhound 
Lines v. Railroad Commi.ssion of 
Texas, 99 S.W.2d 263. 109 A.L.R, 
1235, reversing Railroad Commis¬ 
sion of Texas v. Southwestern 
Greyhound Lines, Civ.App., 92 S, 
W.2d 296. 

Vt.—In re Trustees of Village* of 
W«.stminslrr, 187 A. 619. 

12 C.I. p 64 note 41. 

Uniformity not regnlred 

The subject of protection of high¬ 
ways used for interstate commerce, 
however, does not require uniformity 
of action so as to prevent states 
from having Jurisdiction thereof in 
the absence of federal legislation.— 
Thompson v. McDonald, C.C.A.Tex., 
95 F.2d 937. 

79. U.S.—O’Neill v. Lang Transp. 
Corporation, D.C.Nev., 19 F.Supp. 
477. 

42 C.J. p 645 note 22. 

80. R.I.—Newport Electric Corp. v. 
Oakley, 129 A. 613, 616, 47 R.I. 19. 

Wash.—Northern Pac. R. Co. v. 
Schoenfeldt, 213 P. 26, 123 Wash. 
679. 

42 C.J. p 645 note 23. 

81. Kan.—Ash v. Gibson. 67 P.2d 
1101, 14 5 Kan. 825, modified on 
other grounds 74 P.2d 136, 146 
Kan. 766. 

Okl.—Avery v. Interstate Grocery 


Co., 248 P. 340, 118 Okl. 268. 62 A. 
L.R. 628. 

Vt.—In re Trustees of Village of 
Westminster. 187 A. 619. 

42 C.J. p 645 note 24. 

82. U.S. — Hendrick v. Maryland. 
Md., 35 S.Ct. 140, 235 U.S. 610, 69 
L.Ed. 385. 

83. U.S.—Hendrick v. Maryland, su¬ 
pra. 

84. U.S.—Hendrick v. Maryland, su¬ 
pra. 

Mont. — Interstate Transit Co. v. 
Derr, 228 P. 624, 71 Mont. 222. 

85. Mont,—Interstate Transit Co. v. 
Derr, supra. 

86. U.S.—Kane v. State of New Jer¬ 
sey, 37 S.Ct. 30, 242 U.S. 160, 61 
L.Ed. 222, affirming Kane v. Titus, 
80 A. 453, 81 N.J.Law 694, Ann. 
Cas.l912D, 237. 

Conn.—Morse v. Lash Motor Co., 139 
A. 637, 107 Conn. 137. 

Fla.—State ex rel. Atlantic Grey¬ 
hound Lines v. Mizell, 174 So. 216, 
128 Fla. 125. 

N.J.—Pine v. Okzcwski, 170 A. 825, 
112 N.J.Law 429, reversing 168 A. 
48, 111 N.J.Law 172. 

Okl.—^Avery v. Interstate Grocery 
Co., 248 P. 340, 118 Okl. 268, 52 
A.L.R. 528. 

87. U.S.—Kane v. State of New Jer¬ 
sey, 37 S.Ct. 30, 242 U.S. 160, 61 
L.Ed. 222, affirming Kane v. Titus, 
80 A. 453. 81 N.J.Law 594, Ann. 
Ca8.1912D 237. 

Fla.—State ex rel. Atlantic Grey¬ 
hound Lines v. Mizell, 174 So. 216, 
128 Fla. 216. 

N.J.—Pine v. Okzcw.skl, 170 A. 826, 
112 N.J.Law 429, reversing 168 A. 
48, 111 N.J.Law 172. 

Okl.—Avery v. Interstate Grocery 
Co.. 248 P. 340, 118 Okl. 268, 52 A. 
L.R. 628. 

42 C.J. p 696 note 47. 

88 . Fla.—State ex rel. Atlantic 
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Greyhound Lines v. Mizell. 174 So. 
216, 128 Fla. 12.5. 

Okl.—Avery v. Interstate Grocery 
Co.. 248 P. 340. 118 Okl. 268, 62 
A.L.R. 628. 

12 C.J. p 64 note 44—42 C.J. p 696 
note 47. 

89. U.S.—Sanger v. Lukons, D.C. 
Idaho. 24 F.2d 226, rev'ersed on 
other grounds. C.C.A., 26 F.2d 866 . 

Or.—Camas Stage Co. v. Kozer, 209 
P. 95, 104 Or. 600, 26 A.L.R. 27. 

12 C.J. p 64 note 45. 

90. U.S. —- South Carolina State 
Highway Department v. Barnwell 
Bros., S.C., 58 S.Ct. 510, 303 U.S. 
177, 82 L.Ed. 734, reversing, D.C., 
Barnwell Bros. v. South Carolina 
State Highway Department, 17 F. 
Supp. 803. 

91. U.S. — South Carolina State 
Highway Department v. Barnwell 
Bros., supra—Sproles v. Binford, 
Tex.. 52 S.Ct. 581, 286 U.S. 374, 76 
L.Ed. 1167, affirming, D.C., 66 F. 
2d 189—Morris v. T>uby, Or., 47 S. 
Ct. 548, 274 U.S. 135. 71 L.Ed. 966 
—City Grocery Co. v. State Road 
Department of Florida. D.C.Fla., 
60 F.2d 331—Contract Cartage Co. 
v. Morris. D.C.Ill., 59 F.2d 437— 
O’Neill v. Lang Transp Corpora¬ 
tion, D.C.Nev., 19 F.Supp. 477— 
Werner Transp. Co. v. Hughes, D. 
C.lll., 19 F.Supp. 42.5—Houston & 
North Texas Motor Freight Lines 

V. Phares, D C.Tex., 19 F.Supp. 420. 
Fla.—Florida Motor l..ines v. State 

Railroad Commission, 132 So. 851, 
101 Fla. 1018. 

Ky.—Whitney v. Fife, 3 09 S.W.2d 
832, 270 Ky. 434. 

S.C.—State ex rel Daniel v. John P. 
Nutt Co.. 185 S.E. 25. 180 S.C. 19, 
certiorari denied Jno. P. Nutt Co. 
v. State of South Carolina ex rel. 
Daniel, 66 S.Ct. 668 , 297 U.S. 724, 
80 L.Ed. 1007. 

Tex.—Morrison v. State. Cr., 109 S< 

W. 2 d 205, followed in Smithart v. 
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(2) Motor Carriers 

Tht federal etatute regulating Interstate motor car¬ 
riage Is valid and operative to supersede some state and 
municipal regulations; but It does not auperaedo all such 
regulations; and such as have not been superseded or ex¬ 
cluded may be applied to the operation of vehicles on 
streets or highways by motor carriers engaged In Intra¬ 
state or local eommerce» or even In foreign or Interstate 
commerce, provided the regulations do not discriminate 
against, or directly and unreasonably burden, foreign 
or Interstate commerce. 

The federal statute, known as the Motor Carrier 
Act of 1935, declaring the policy of congress to reg¬ 
ulate the transportation of passengers and property 
in interstate or foreign commerce by motor carriers 
and vesting authority in the interstate commerce 
commission to carry out this policy is constitution¬ 


al*^ and supersedes all state laws, regulations, or 
orders covering the same ground.** Since its pas¬ 
sage, a state legislature or commission may not re¬ 
quire a certificate of convenience and necessity for 
any interstate or foreign operation of a motor car¬ 
rier.*^ Prior to its passage, a state could consti¬ 
tutionally, according to some,*® but not other,** 
authorities require an interstate motor carrier to 
obtain a license, permit, or certificate as a condi¬ 
tion precedent to use of the highways for carrier 
purposes, and could lawfully deny or withhold it on 
considerations of public safety and preservation of 
the highways, as where there were excessive haz¬ 
ards arising from congestion of the highways,®^ 
although not on other grounds or for other primary 
purposes,** such as the ground of nonresidence of 


state, 109 S.W.2d 207. and John-1 
son V. State. 109 S.W.2d 207. 
WlB.—State V. Wetiel, 243 N.W. 768, 
208 WiB. 603, 86 A.L.R. 274. 

Stata gtatntas ara not anpanadad 
by the provisions of the Motor Car¬ 
rier Act which authorize the Inter¬ 
state commerce commission to In¬ 
vestigate and report on the need for 
federal regulation of the size and 
weight of motor vehicles.—Werner 
^ransp. Co. v. Hughes, D.C.lll., 19 
F.Supp. 426—L. & L. Freight Lines 
V. Railroad Commission of Florida, 
P.C.Pla., 17 F.Supp. 13. 

98. U.S. — Interstate Commerce 
Commission v. Davidson, D.C.Neb.. 
20 F.Supp. 832. 

98. Fla.—L. & L. Freight Lines v. 

Douglass, 169 So. 370, 124 Fla. 696. 
N.H.—University Overland Express 
V. Griffin. 200 A. 8i»0. 

Tex. — Southwestern Greyhound 
Lines V. Railroad Commission of 
Texas, 99 S.W.2d 263. 109 A.L.R. 
1283, reversing Railroad Commis¬ 
sion of Texas v. Southwestern 
Greyhound Lines, Civ.App., 92 S.W. 
2d 296. 

94. Tex.—Southwestern Greyhound 
Lines V. Railroad Commission of 
Texas, supra—Thompson v. Ray- 
bum, Civ.App., 109 S.W.2d 789— 
Railroad Commission of Texas v. 
Williams, Civ.App.. 108 S.W.2d 290 
—^Railroad Commission of Texas 
V. Futch. Civ.App., 108 S.W.2d 289 
—Railroad Commission of Texas 
V. Peterson, Civ.App.. 108 S.W.2d 
289—Railroad Commission of Tex¬ 
as v. Bates, Civ.App., 108 S.W.2d 
286. 

Aathozlty or duty of stats board or 
eoiBiiiiBSlo& to graakt osrtifloats 
(1) Since the passage of the Motor 
Carrier Act, a state board has no au¬ 
thority to grant certifleates of pub¬ 
lic convenience and necessity to car¬ 
riers engaged in interstate com- 
jBerce.—^U. 8. v. Union Pac. R. Co., 
l>.C.Idaho, 20 F.Supp. 666. 


(2) A state commission is without 
authority to entertain application for 
issuance of certifleate of public con¬ 
venience and necessity for exclusive¬ 
ly Interstate motor carrier operation, 
and cannot be compelled by Judicial 
process to grant such certifleate, be¬ 
fore the propriety of issuance has 
first been submitted to and passed 
on by the interstate commerce com¬ 
mission.—State ex rel. L. & L. 
Freight Lines v. Douglass, 169 So. 
389, 124 Fla. 579. 

When osrtifloats of oonvsiiisiios 
and Bsossslty is msrsly osrtifloats of 
rsgtstratioB as applied to interstate 
motor carriers, it still may be re¬ 
quired by a state, notwithstanding 
the federal statute.—State ex rel. R. 
C. Motor Lines v. Florida Railroad 
Commission, 166 So. 840, 123 Fla. 136 
—Lowe V. Stoutamire, 166 So. 310, 
123 Fla. 186. 

95 . U.S.—Cannonball Transp. Co. v. 
American Stages, D.C.Ohio, 63 F.2d 
1051—^Alkazin v. Wells, D.C.Fla., 
47 F.2d 904—Johnson Transfer & 
Freight Lines v. Perry, D.C.Ga., 
47 F.2d 900. 

OoBditiOB ISL a ssztifloats of con¬ 
venience and necessity granted to an 
interstate corporation that passen¬ 
gers may not be received within the 
state whose destinations are also 
within the state is not unreasonable, 
and does not operate as a direct bur¬ 
den on interstate commerce.—Cannon 
Ball Transp. Co. v. Public Utilities 
Commn., 149 K.B. 713, 118 Ohio St. 
666 . 

96 b U.S. — Blease v. ' Safety Transit 
Co., C.C.A.S.C., 50 F.2d 862—Mag- 
nuson V. Kelly, D.C.Ky., 35 F.2d 
867—Hi-Ball Transit Co. v. Rail¬ 
road Commission of Texas, D.C. 
Tex., 27 F.2d 426. 

Ky.—Shorty's Bus Line v. Gibbs Bus 
Line. 86 aW.2d 868, 287 Ky. 494. 
N.Y.—Town of Orangetown v. Jour¬ 
nal Square Coach Transp. Co., 225 
N.T.8. 899, 222 App.Div. 766. 

42 C.J. p 696 note 46. p 696 note 46. 
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Stats oonld rsqnirs psymit, but Bot 
osrtifloats of oobvsbIsbos and bs- 
osssitj 

U.S. — Atlantic-Pacific Stages ▼. 
Stahl. D.C.MO., 86 F.8d 260. 

Statntss rsaniziag Uosbss or eszw 
tifloats ars Bot applioabls to inter* 
state commerce. 

Mass.—Commonwealth v. New Eng¬ 
land Transp. Co.. 185 N.E. 23, 282 
Mass. 429. 

Minn.—State v. Le Febvre, 219 N.W. 

167, 174 Minn. 248. 

42 C.J. p 696 notes 43, 44. 

itwalofpal Uosbss 

The owner of a truck which was 
engaged exclusively in interstate 
commerce, and which owner was also 
engaged in some intra-state busi¬ 
ness, but not intracity business, was 
not obligated to lake out a license 
for the truck under a city ordinance 
requiring the operator of a public 
cart to obtain a license.—People v. 
Von Rapacki, 287 N.T.S. 36. 168 Mlsc. 
823. 

97. U.S.—Bradley v. Public Utilities 
Commission of Ohio, 63 S.Ct. 677, 

289 U.S. 92, 77 L.Ed. 1063, 85 A. 
L.R. 1131, affirming Bradley D. B. 
A. Wolverine Motor Freight Lines 
V. Public Utilities Commission of 
Ohio. 181 N.E. 668. 126 Ohio St. 
381—^Beard v. Smith, D.C.Tex., 4 
F.Supp. 61, affirmed 64 S.Ct. 129. 

290 U.S. 696, 78 L.Ed. 624. amend¬ 
ed and rehearing denied 64 S.Ct. 
228, 290 U.S. 602, 78 LuEd. 628— 
Wald Storage ft Transfer Co. v. 
Smith, D.C.Tex., 4 F.Supp. 61, af¬ 
firmed 64 S.Ct. 129, 290 U.S. 696, 
78 L.Ed. 624, amended on other 
grounds and rehearing denied 64 S. 
Ct. 227, 290 U.S. 602, 78 L.Ed. 628. 

Ohio.—^Motor Transport ft Truck Co. 
V. Public Utilities Commission of 
Ohio, 181 N.B. 666, 125 Ohio St. 
874. 

Tex.—^Railroad Commission y. Mc¬ 
Donald, Clv.App., 90 S.W.2d 581. 
98;. Cal.—^Meyers v. Railroad Com¬ 
mission, 28 P.2d 26. 218 CaL 816. 
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the petitioner,®^ or the ground of the adequacy of 
existing transportation facilities and the purpose of 
preventing or regulating competition.^ A state or 
municipality may, of course, require a motor carrier 
to obtain a license, permit, or certificate for purely 
intra-state or local commerce, even though the car¬ 
rier is also engaged in interstate commerce,® un¬ 
less, according to some authorities, this will burden 
the carrier's interstate business.® 

Those provisions of the Motor Carrier Act which 
relate to the furnishing of surety bonds, policies of 
insurance, qualifications as a self-insurer, or other 
securities or agreements conditioned to pay final 
judgments against a motor carrier for death, per¬ 
sonal injury, or loss of, or damage to, property are 
valid^ and they, together with rules and regulations 
prescribed by the interstate commerce commission 
in pursuance of authority conferred by the statute, 
are operative to supersede and exclude state laws. 


regulations, and orders on the same subject.® Be¬ 
fore the passage of this statute, it was permissible 
for a state, according to the weight of authority, to 
require a motor carrier engaged in interstate com¬ 
merce to furnish such bond or insurance as a con¬ 
dition precedent to use of the highways of the state 
or to the granting of a license, permit, or certificate 
therefor,® at least where the bond or insurance was 
limited to damages suffered by third persons or 
members of the public,*^ but not, according to some,® 
although not other,® authorities, where it covered 
injuries or damages to persons or property trans¬ 
ported in interstate commerce. 

However, the Motor Carrier Act docs not cover 
the whole field of permissible regulation of inter¬ 
state motor carriage and the operation of vehicles 
on streets and highways by motor carriers; and as 
to some parts of that field there is still room for the 
application of state statutes and municipal ordinanc- 
es.i® State or municipal regulations may be applied 


99. K.I.—Newport Klectric Corp. v. 
Oakley. 129 A. 613, 47 R.I. 19. 

1 . U.S.—Galveston Truck Line Cor¬ 
poration V. Allen. D.C.Tcx., 2 P. 
Supp. 488. affirmed Allen v. Gal¬ 
veston Truck Line Corporation, 53 
S.Ct. 694, 289 U.S. 708, 77 L.Ed. 
1463. 

42 C.J. p 696 note 55. 

A requirement of a finding* before 
the issuance of a certificate that the 
service proposed to be rendered will 
promote the public convenience and 
necessity cannot operate .so far as 
interstate commerce is involved.— 
State V. Martin. 230 N.W. 540, 210 
Iowa 207. 

Zt was stated broadly in one case 
that a state law which permits the 
denial of a certificate of public con¬ 
venience and necessity to a motor 
carrier engaged exclusively in inter¬ 
state commerce is unconstitutional.— 
Red Ball Transit Co. v. Marshall, D. 
C.Ohio, 8 F. 2 d 6.35. motion for tem¬ 
porary injunction denied 46 S.Ct. 356, 
270 U.S. 632, 70 L.Ed. 771, appeal 
dismissed 47 S.Ct. 569, 273 U.S. 782, 
71 L.Ed. 890. 

fi. U.S.—Atlantic-Pacific Stages v. 
Stahl, D.C.Mo., 36 P.2d 260—Eich- 
holz V. Hargus, D.C.Mo., 23 F.Supp. 
587. 

Minn.—State v. Le Pebvre, 219 N.W. 

167, 174 Minn. 248. 

Ohio.—New York Cent. R. Co. v. 
Public Utilities Commission, 175 N. 
E. 596, 123 Ohio St. 370. 

Tex.—Tips V. Railroad Commission 
of Texas, Civ.App., 110 S.W.2d 585, 
error dismissed. 

42 C.J. p 696 notes 48-52, 54. 

3. U.S.—^Atlantic-Pacific Stages v. 
Stahl. D.C.MO., 26 F.2d 260. 


Barden is on carrier to show prej- 
ndlee to Interstate carriage.—Inter¬ 
state Bu.sses Corporation v. Holyoke 
St. Ry. Co., Mass., 47 S.Ct. 298, 273 
U.S. 45, 71 L.Ed. 530, affirming, D. 
C., Holyoke St. Ry. Co. v. Interstate 
Bus.ses Corporation, 11 F.2d 161. 

4. U.S.—Service Mut. Liability Ins. 
Co. V. U. S.. D.C.Mass., 18 F.Supp. 
613. 

5. Conn.—University Overland Ex¬ 
press V. Alsop, 189 A. 458, 122 
Conn. 275. 

N.H.—University Overland Express, 
Inc., V. Griffin, 200 A. 390. 
Contrary statement 
It is said that, despite the enact¬ 
ment of the Motor Carrier Act, it is 
still prevailing law in the state that 
the state may require motor carriers 
for hire engaged exclusively in in¬ 
terstate commerce to give security 
for the protection of third persons 
from negligence due to improper use 
of the state's highways.—^Lowe v. 
Stoutamire, 166 So. 310, 123 Fla. 135. 

A U.S.—Grolbert v. Board of Rail¬ 
road Com’rs of State of Iowa, D.C. 
Iowa, 60 F.2d 321. 

Contra Red Ball Transit Co. v. 
Mar.shall, D.C.Ohio, 8 F.2d &35, mo¬ 
tion for temporary injunction de¬ 
nied 46 S.Ct. 356, 270 U.S. 632. 70 
L.Ed. 771, appeal dismissed 47 S. 
Ct. 569, 273 U.S. 782, 71 L.Ed. 890. 
Mass.—In re Opinion of the Justices, 
147 N.E. 681, 251 Mass. 569. 

N.H.—In re Opinion of the Justices, 
129 A. 117, 81 N.H. 566, 39 A.L.R. 
1023. 

Ohio.—Cushman Motor Delivery Co. 
V. Smith, 1 N.E.2d 628, 51 Ohio 
App. 421. 

Wash.—Williams v. Denney, 276 P. 
858, 161 Wash. 680. 
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'7. U.S—Hifklin v. Coney, 54 S.Ct. 
142, 290 U.S. 169. 78 L.Ed. 247, 
affirming State cx rel. Coney v. 
Hicklin, 167 S.E. 674, 168 S.C. 440 
—Sprout V. City of South Bend, 48 
S.Ct. 502, 277 U.S. 163, 72 L.Ed. 
833, 62 A.L.R. 45, reversing 163 
NE. 504, 198 Ind. 563, 49 A.L.R. 
1198, conformed to 162 N.E 54, 200 
Ind. 162—Continental Baking Co. v. 
Woodring, D.C.Kan., 55 F 2d 347, 
affirmed 52 S.Ct. 595. 286 U.S. 352, 
76 L.Ed. 1155, 81 A.L.R. 1402— 
Louis V. Boynton, D.C.Kan., 53 F. 
2 d 471—Alkazln v. Wells, D.C.Fla., 
47 F. 2 d 904. 

Iowa.—State v. Martin. 230 N.W. 540, 
210 Iowa 207. 

8. U.S.—Michigan Public Utilities 
Commission v. Duke, Mich., 45 S. 
Ct. 191, 266 U.S. 570. 69 L.Ed. 445, 
36 A.L R. 1105—Continental Casu¬ 
alty Co. v. Shankel. C.C.A.Okl., 88 
F.2d 819—Cobb v. Department of 
I’ublic Works of Stale of Wash¬ 
ington, D.C.Wash., 60 F.2d 631, ap¬ 
peal dismissed Cobb v. Department 
of Public Utilities of Stale of 
Washington. 54 S.Ct. 60, 290 U.S. 
707, 78 L.Ed. 607—Johnson Trans¬ 
fer & PYelght Lines v. Perry, D.C. 
Ga., 47 F.2d 900—Liberty Highway 
Co. V. Michigan Public Utilities 
Commission. D.C.Mich.. 294 F. 703. 

9. Ga. — Automobile Ins. Co. of 
Hartford, Conn., v. Winn & Lovett 
Grocery Co. of Georgia, 180 S.E. 
608. 180 Ga. 684. 

10. Fla.—Lowe v. Stoutamire. 166 
So. 310, 123 JriA. 135. 

Pa.—Commonwealth v. Kennedy, 195' 
A. 770, 129 Pa.Super. 149. 

Tex. — Southwestern Greyhound 
Lines V. Railroad Commission of 
Texas, 99 S.W.2d 263, 109 A.L.R. 
1235, reversing Railroad Commls- 
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to motor carriers in so far as intra-state or local 
commerce is concerned and reasonable safety or 
other police regulations of the use of the highways 
and the operation of motor vehicles thereon may be 
applied even to motor carriers engaged in interstate 
commerce, cither partly or exclusively, where such 
regulations do not conflict with federal regulations 
and do not discriminate against, or unduly burden, 
interstate commerce but no direct burden may be 
placed on interstate commerce,^oj- ni^y a state 
discriminate between interstate common carriers for 
hire by motor vehicles and according to a few 
authorities the operation of public service motor 
vehicles in interstate commerce requires uniform 
regulation, is exclusively within the power of con¬ 


gress to regulate, and may not be regulated by a 
state even though congress does not act.^® A state 
statute regulating the transportation of coal or coke 
by truck into the state docs not apply to interstate 
commerce where it is construed as intended to apply 
to such commerce only when congress has passed a 
so-called “enabling act*' and congress has not passed 
such an act.^® 

Relations with, and liability to, employee*. In 
the absence of legislation by congress on the sub¬ 
ject, a state may place employees of companies en¬ 
gaged in motor transportation, whether intra-state 
or interstate, under the protection of a workmen’s 
compensation law.^"^ 


Sion of Texas v. Southwestern i 
Greyhound Liines, Civ.App., 92 S.W. j 
2d 296—Railroad Commission of 
Texas v. Bates. Civ.App., 1«8 S.W. 
2d 286. 

Prior to taking effect of roles state 
statutes are in force. 

U.S.—^Werner Transp. Co. v. Hughes, 
D.C.I11.. 19 P.Supp. 425. 

N.H.—H. r. Welch Co. v. State. 199 
A. 886. 

11. IT.S.—Stephenson v. Binford, D. 

C. Tex., 53 F.2d 509, affirmed 53 S. 
Ct. 181, 287 U.S. 251, 77 L..Jj]d. 288, 
87 A.L.H. 721—Holyoke St. Ky. Co. 

V. Interstate Busses Corporation, 

D. C.Mass,, 11 F.2d 161, affirmed In¬ 
terstate Busses Corporation v. 
Holyoke St. Ry. Co., 17 S.Ct. 298. 
273 U.S. 45, 71 L.Ed. 530. 

Fla.—Lowe v. Stoutamire, 166 So. 
310, 123 Fla. 135. 

Mass.—Barrows v. Parnum’s Stage 
Lines. 150 N.E. 206. 254 Mass. 240 
—Commonwealth v. O'Neil, 124 N. 

E. 482, 2:: 3 Mass. 535. 

N.H.—Haselton v. Interstate Stage 
Lines. 133 A. 451, 82 N.H. 327, 47 
A.L.R. 218. 

S.D.—In re Sioux Falls Traction Sys¬ 
tem, 228 N.W. 179. 56 S.D. 207. 
Tex. — Southwestern Greyhound 
Lines v. Railroad Commission of 
Texas, 99 S.W.2d 263, 109 A.L.R. 
1235, reversing Railroad Commis¬ 
sion of Texas v. Southwestern 
Greyhound Lines, Civ.App., 92 S. 

W. 2d 296. 

Vt.—In re I’rustees of Village of 
Westminster, 187 A. 519. 

12. U.S.—Thompson v. McDonald. C. 
C.A.Tex., 95 F.2d 937—Grolbert v. 
Oklahoma Tax Commission, D.C. 
Okl., 60 F.2d 301—Roadway Ex¬ 
press V. Murray, D.C.Okl., 60 F.2d 
293—Continental Baking Co. v. 
Woodring, D.C.Kan., 66 F.2d 347, 
affirmed 52 S.Ct. 595, 286 U.S. 352, 
76 L.Ed. 1165, 81 A.L.R. 1402— 
Phillips V. Moulton, D.C.R.I., 64 P. 
2d 119—Alkazin v. Wells. D.C.Fla., 
47 F.2d 904 — O'Neill v. Lang 


Transp. Corporation, D.C.Nev., 19 
P.Supp. 477. 

Pla.—Lowe v. Stoutamire, 166 So. 
310, 123 Pla. 135—^Florida Motor 
Lines v. State Railroad Commis¬ 
sion, 132 So. 851. 101 Fla. 1018. 
Iowa.—State v. Martin, 230 N.W. 540, 
210 Iowa 207. 

Mont.—City of Butte v. Roberts, 23 
P.2d 342, 94 Mont. 482. 

N..T.—People’s Rapid Transit Co. v. 
Atlantic City. 144 A. 630, 105 N.J. 
Law 286, affirmed Parlor Car De¬ 
luxe Coach Co. V. Atlantic City, 
149 A. 893. 106 N.J.Law 587. 

Ohio.—Bradley, D. B. A. Wolverine 
Motor Freight Lines v. Public 
Utility Commission of Ohio, 181 
N.E. 668 , 125 Ohio St. 381, ufflrnied 
Bradley v. Public Utilities Com¬ 
mission of Ohio, 53 S.Ct. 677, 289 

U. S. 92. 77 L.Ed. 1053, 85 A.L.R. 
1131—Motor Transport & Truck 
Co. V. Public Utilities Commission 
of Ohio. 181 N.E. 665, 125 Ohio St 
374—Cannonball Transp. Co. v. 
Public Utilities Commission, 179 N. 

E. 355, 124 Ohio St. 474. 

Pa.—Commonwealth v. Kennedy, 195 
A. 770, 129 Pa.Super. 149. 

R.I,—Newport Electric Corporation 

V. Oakley. 129 A. 613, 47 R.I. 19. 
Tex.—Railroad Commission of Tex¬ 
as V. Bates, Civ.App., 108 S.W.2d 
286. 

Vt.—In re Trustees of Village of 
Westminster, 187 A. 519. 

Use of liighways as eKtendiag state’s 
control over carriers 

Railroads, express companies, and 
pipe lines have used only their own 
transportation facilities. In the 
present revolutionized traffic by mo¬ 
tor vehicles over paved roads, the 
expensively improved highway be¬ 
longing to the public is used. The 
right of the state furnishing it to 
select the traffic to be done over it. 
and to protect not only the public 
in its use but the highway itself, 
and to obtain compensation for this 
use and contribution for its upkeep, 
is undoubted, and this right of ne¬ 
cessity very greatly extends the con¬ 
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trol by the state over all sorts of 
commerce on it. The older cases 
concerning carriers in interstate 
commerce cannot be applied without 
careful consideration of this new 
element. — Johnson Transfer & 
Freight Lines v. Perry, D C.Ga., 47 F. 
2d 900. 

Bqnipmeat 

A regulation requiring specifi*‘d 
equipment in autobusses relates es¬ 
sentially to the safety and comfort 
of passengers and does not amount 
to an unconstitutional interferen<*e 
with interstate commerce.—Nniley- 
Times Squore Service v Board of 
Public Utility Com'rs, 162 A. 124, 109 
N.J.Law 289. 

13. Fla.—State ex rel. U C. Motor 
Lines v. Florida Railroad (\>mmla- 
sion, 166 So. 840, 123 Fla. 345. 

42 C.J. p 645 note 21. 

Whether interstate eervice Is nec¬ 
essary, proper, or convenient is not 
a matter to be determined by the 
state.—Nevin Bus Lines v. l*ublio 
Service Commission of I’ennsylvania, 
182 A. 80. 120 Pa.Super. 266. 

14L U.S.—Magnuson v. Kelly, D.C. 
Ky., 35 F.2d 867. 

15. Mont.—Interstate Transit Co. v. 
Derr, 228 P. 624, 71 Mont. 222. 

R.I.—Newport Electric Corporation 
V. Oakley, 129 A. 613, 47 R.I. 19. 

42 C.J. p 645 note 20. 

16. N.Y.—Ruelter v. Department of 
Agriculture and Markets, 2 N.Y.S. 
2d 645, 166 Misc. 430. 

However, it has also been held 
that such statute did not require an 
enaliling act by congress in order 
for it to be applicable to interstate 
carriers.—People v. Rueffer, 6 N.Y.S. 
2d 103. 168 Misc. 45. 

17. Ohio.—Hall v. Industrial Com¬ 
mission of Ohio. 3 N.E.2d 367, 131 
Ohio St. 416, affirming 3 N.E.2d 
635, 52 Ohio App. 318. 

Pa.—Harizfeld v. Bloom, 193 A. 386. 
127 Pa.Super. 323. 

Utah.—Buckingham Transp. Ca v. 
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The National Labor Relations Act is valid as 
applied to an operator of motor vehicles engaged 
in interstate transportation for hirc.^® 

§ 72. Navigable Waters 

The boundary of federal control over navigable watere 
Is the regulation and protection of foreign or interstate 
commerce. 

The boundary of federal control over navigable 
waters is the regulation and protection of foreign 
or interstate commerce.^® In the exercise of its 
power to regulate commerce, congress may adopt 
appropriate measures to preserve or enlarge the 
navigable capacity of waters.®® A regulation of the 
admiralty jurisdiction of the federal courts is not a 
regulation of commerce;®^ and there is no conflict 
between a decision of a state court as to the private 
ownership of land in or under a navigable river and 
federal control of the use of the water for the pur- 
f)Ose of regulating and improving navigation.®® 

§ 73. - Improvements in, and Tolls for 

Use of 

The power of congress to improve waterways as an 


S 73 

aid to commerce Is paramount to, but not exclusive of, 
the power of a state to make Improvements within its 
borders and charge reasonable tolls to pay therefor. 

Congress may, by appropriate means, make im¬ 
provements in all waterways which arc or may be 
the means of interstate or foreign commerce or 
commerce with the Indian tribes, where the pur¬ 
pose of such improvements is to benefit such com¬ 
merce.®® This power is paramount to, but not ex¬ 
clusive of, state control,®^ and the fact that con¬ 
gress has provided for some improvements on a 
particular body of navigable water docs not disclose 
an intent to assume entire control of improvements 
on that body of water to the exclusion of state ac¬ 
tion.®® While the states may in no way interfere 
with federal operations in improving navigable riv¬ 
ers,®® the courts will not enjoin a state where it 
does not appear that the acts complained of will 
really interfere with federal projects.®"^ The states 
may improve all waterways within their own limits 
when their acts do not conflict with any federal 
.statute, even though such waters are public naviga¬ 
ble waters of the United States,®® and may provide 
for the payment of such improvement where the 


Industrial Commission, 72 P.2d 
1077. 

Wash.—State ex rel. Wasshinjifton Mo¬ 
tor Coach Co. V. Kelly, 74 P.2d 16. 
Motor Carrier Act 

(1) The Motor Carrier Act does 
not rcRulate the liability of employ¬ 
ees enga>?ed in interstate motor 
transportation to their employees so 
as to bar the .stale's right to enact 
legislation on the subject, in absence 
of legislation by congress.—State ex 
rel. Washington Motor Coach Co. v. 
Kelly. Wash., 74 I*.2d 16. 

(2) Certainly it did not divest a 
right to compensation which accrued 
before it took effect. 

Ind.— Ben Wolf Truck Lines v. Bai¬ 
ley. App.. 1 NK 2 d 660. 

Pa.—llartzfeld v. Bloom, 193 A. 386, 
127 Pa.Super. 323. 

Utah.—Buckingham Transp. Co. v. 
Industrial Commission, 72 P.2d 
1077. 

18. U.S.—Washington, Virginia & 
Maryland Coach Co. v. National 
Labor Relations Board, 07 S.Ct. 
648. 301 U.S. 142, 81 L.Rd. 96.5. af¬ 
firming, C.C.A., National Labor Re¬ 
lations Board v. Washington Vir¬ 
ginia & Maryland Coach Co., 85 F. 
2d 990, certiorari granted Wash¬ 
ington. Virginia & Maryland Coach 
Co. v. National Labor Relations 
Board, 57 S.Ct. 112, 299 U.S. 633, 
81 L.Ed. 392. 

19. U.S.—U. S. v. Appalachian Elec¬ 
tric Power Co., D.C.Va., 23 F.Supp. 

83. 

80. U.S.—State of New Jersey v. 


Sargent. N.J.. 46 S.Ct. 122, 269 U. 
S. 328. 70 LEd. 289. 

The creatiofli and administration of 
national forests as intended by the 
W^eeks Act is an appropriate means 
to increase and conserve the naviga¬ 
bility of certain rivers and thus to 
fo.ster and aid water-borne interstate 
commerce.—U. S. v. Griffin, D.C.Va., 
58 F.2d 674. 

81. U.S.—Fretz v. Bull. La., 12 How. 

466, 13 L.Ed. 1068—The Genesee 
Chief V. Filzhugh. N.Y., 12 How. 
443, 13 L.Ed. 1058. 

88 . Ky.—Turk v. Wilson’s Heirs, 98 
S.W.2d 4, 266 Ky. 78. 

83. U.S.—Ashwander v. Tennessee 
Valley Authority. Ala., 56 S.Ct. 466. 
297 U.S. 288. 80 L.Ed. 688 , affirm¬ 
ing, C.C.A., Tennessee Valley Au¬ 
thority V. Ashwander, 78 F.2d 578, 
reversing, D.C., Ashwander v. Ten¬ 
nessee Valley Authority, 9 F.Supp. 
965, certiorari granted 56 S.Ct. 145 
(two cases), 296 U.S. 562, 80 L.Ed. 
396, rehearing denied 56 S.Ct. 588 
(two ca.ses). 297 U.S. 728, 80 L.Ed. 
1011 , mandate conformed to, D.C., 
14 F.Supp. 11. 

12 C.J. p 64 note 50. 

Deepening; turning one channel into 
another 

Under the grant of power to it to 
regulate foreign and Interstate com¬ 
merce, congress may regulate a 
stream itself by deepening or by 
turning one channel into another.— 
People ex rel. Hudson River Connect¬ 
ing R. Corporation v. Stale Tax Com¬ 
mission. 281 N.T.S. 358. 245 App.Dlv. 
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229. affirmed 5 N.E.2d .277, 272 N.T. 
652, certiorari denied People of State 
of New York ex rel. Hudson River 
Connecting R. Corporation v. State 
Tax Commission, 57 S.Ct. 782, 301 U. 
S. 682. 81 L.Ed. 1340. and 57 S.Ct. 
783, 301 U.S. 682, 81 L.Ed. 1340. 
Deveea 

The power granted by the com¬ 
merce clause IS undoubtedly broad 
enough to include construction and 
maintenance of levees In aid of navi¬ 
gation of the Mississippi river and to 
authorize the performance of the 
work directly by government officers 
and employees or pursuant to con¬ 
tracts awarded to individuals or cor¬ 
porations.—Trinityfarm Const. Co. v. 
Grosjean. La., 54 S.Ct. 469, 291 U.S. 
4 66 , 78 L.Ed. 918, affirming. D.C., 3 
F.Supp. 785, and rehearing denied 64 
S.Ct. 712, 292 U.S. 604, 78 L.Ed. 1466. 

84. Cal.—Newcomb v. City of New¬ 
port Beach, 60 P.2d 825, 7 Cal.2d 
393. 

12 C.J. p 65 note 51. 

85. U.S.—Jackson v. U. S., 33 S.Ct. 
1011 . 230 U.S. 1. 57 L.Ed. 1363, af¬ 
firming 47 Ct.Cl. 079. 

86. U.S.—U. S. V. Mississippi, etc.. 
Boom Co., C.C.Minn., 3 P. 548. 27 
P.Cas.No.16,206, 1 McCrary 601— 
U. S. V. Duluth. C.C.Minn., 26 P. 
Cas.No.15.001. 1 Dill. 69. 

87. Fla.—Stockton v. Powell, 10 So. 
688, 29 Fla. 1. 15 L.K.A. 42. 

Me.—State v. Leighton, 22 A. 380, 
83 Me. 419. 

12 C.J. p 65 note 54. 

88 . U.S.—Monongahela Nav. Co. t. 
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waters affected are entirely within the borders of a 
state, either by a toll on users of the waters^® or by 
granting exclusive privileges to those who effected 
the improvement.30 Even where a stream forms 
part of an international boundary, a state may, as 
to that portion within its jurisdiction, authorize the 
erection of improvements as an aid to commerce 
and the charging of reasonable tolls, in the absence 
of a violation of treaty or conflict with an act of 
rongress.3i 

§ 74. -Obstructions in General 

Congrest may authorize, control, regulate, or adopt 
appropriate meaeurea to prevent or remove obstructions 
to navigation. In the absence of Inconsistent federal 
legislation, the states may take like action as to obstruc¬ 
tions of navigable waters within their limits. 

By virtue of its power over navigable waters con¬ 
sidered as instruments of commerce, congress has 
full power to control and regulate obstructions to 
navigation,32 even though they were authorized by 
a state.33 In the exercise of this power, congress 
may determine what shall or shall not constitute an 
obstruction to navigation in any waterway used in 
carrying on foreign and interstate commerce it 
may authorize obstructions,35 or it may adopt all 
appropriate measures to prevent or remove obstruc¬ 
tions to navigation and to free navigable waters, or 
keep them free, therefrom ;36 and it may commit 


the enforcement of such legislation to an adminis¬ 
trative department whenever such department shall 
determine that an obstruction exists in violation of 
law.37 

By virtue of their police power and their control 
of their own property which includes the lands un¬ 
der navigable waters, the states may, in the absence 
of inconsistent federal legislation, authorize ob¬ 
structions of navigable waters within their limits 
without compensation to those whose mere right to 
navigate is abridgcd,38 and may thus obstruct even 
vessels holding a federal coasting license.33 So, 
too, as to navigable waters within its borders, a 
state may cause the removal of obstacles which 
would be a menace to navigation, provided its ac¬ 
tion does not conflict with any congressional regu¬ 
lation.^® 

Concurrent favorable action by congress and the 
states interested will legalize the obstruction of any 
navigable waters.^^ 

Dams. The construction of a high dam contain¬ 
ing locks which will develop slack water for several 
miles above it, flood out an inadequate existing ca¬ 
nal and locks, and eliminate a serious obstruction to 
navigation may be authorized by congress as an ap¬ 
propriate means to develop a navigable river as an 
important waterway and improve navigation there- 


U. S., Pa.. 13 S.Ct. 622, 148 U.S. 

312, 37 L.Ed. 463. 

Miss.—Homochitto River Comrs. v. 
Withers. 29 Miss. 21, 64 Am.D. 
126, ainrnied 20 How. 84, 15 L.Ed. 
816. 

12 C.J. p 65 note 56. 

29. U.S.—Sands v. Manistee River 
Impr. Co.. 8 S.Ct. 113, 123 U.S. 288, 
31 L.Ed. 149. affirming 19 N.W. 199, 
53 Mich. 693. 

12 C.J. p 65 note 56. 

avail thongh federal port of de¬ 
livery ezlete on the watere a toll 
may be exacted.—Thames Bank v. 
Lovell, 18 Conn. 500, 46 Am.D. 332. 
Toll le not a tonnage duty 
U.S.—Huse V. Glover. 111., 7 S.Ct. 

313, 119 U.S. 543, 30 L.Ed. 487, af¬ 
firming, C.C., 16 F. 292, 11 Biss. 
650. 

Conn.—Thames Bank v. Lovell, 18 
Conn. 500. 46 Am.D. 332. 

Ky.—McReynolds v. Smallhouse, 8 
Bush 447. 

Tonnage duties as means and method 
of regulation see infra 5 124. 

90. U.S.—Veazle v. Moor. 14 How. 

668. 14 L.Ed. 546, affirming 32 Me. 
343, 62 Am.D. 655. 

12 C.J. p 65 note 58. 

81. U.S.—Pigeon River Improve¬ 

ment, Slide & Boom Co. v. Charles 
W. Cox, Limited, Minn., 64 S.Ct. 


361, 291 U.S. 138, 78 L.Ed. 695, re¬ 
versing, C.C.A., 63 F.2d 667. 

32. U.S.—^Woodruff v. North Bloom¬ 
field Gravel Min. Co., C.C.Cal., 16 
F. 25, 8 Sawy. 628, 18 F. 753, 9 
Sawy. 441. 

12 C.J. p 65 note 61—45 C.J. p 424 
note 69 [a]. 

33. U.S.—U. S. v. Moline, D.C.Ill., 
82 F. 592. 

M. U.S.—U. S. V. Union Bridge Co.. 
D.C.Pa., 143 F. 377, affirmed 27 S. 
Ct. 367, 204 U.S. 364, 51 L.Ed. 523. 
12 C.J. p 65 note 63. 

35. U.S.—South Carolina v. Georgia, 
93 U.S. 4, 23 L.Ed. 782. 

Me.—Frost v. Washington County R. 
Co., 51 A. 806, 96 Me. 76, 59 L.H. 
A. 68. 

12 C.J. p 66 note 64—45 C.J. p 425 
note 75. 

36ii U.S.—Ash wander v. Tennessee 
Valley Authority, Ala., 56 S.Ct. 
466. 297 U.S. 288, 80 L.Ed. 688, af¬ 
firming, C.C.A., Tennessee Valley 
Authority v. Ashwander, 78 F.2d 
678, reversing, D.C., Ashwander v. 
Tennessee Valley Authority, 9 F. 
Supp. 965, certiorari granted 56 S. 
Ct. 145 (two cases), 296 U.S. 562, 
80 L.Ed. 396, rehearing denied 66 
S.Ct. 688 (two cases), 297 U.S. 728, 
80 L.Eki. 1011, mandate conformed 
to, D.C., 14 F.Supp. 11—State of 
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New Jersey v. Sargent, 46 S.Ct. 
122, 269 U.S. 328, 70 L.Ed. 289. 
N.Y.—People ex rel. Hudson River 
Connecting R. Corporation v. State 
Tax Commission, 281 N.Y.S. 358. 
245 App.Div. 229. affirmed 5 N.E 2d 
377, 272 N.Y. 652, certiorari denied 
People of State of New York ex 
rel. Hudson River Connecting R. 
Corporation v. State Tax Commis¬ 
sion. 57 S.Ct. 782, 301 U.S. 682, 81 
L.Ed. 1340, and 57 S.Ct. 783, 301 U. 
S. 682, 81 L.Ed. 1340. 

12 C.J. p 65 notes 65, 66. 

37. U.S.—U. S. V. Union Bridge Co.. 

D. aPa.. 143 F. 377, affirmed 27 S. 
Ct. 367, 204 U.S. 364, 51 L.Ed. 523. 

38. U.S.—Manigault v. Springs, S.C., 
26 S.Ct. 127, 199 U.S. 473, 50 L.Ed. 
274, affirming, C.C., 123 F. 707. 

12 C.J. p 66 note 68—45 C.J. p 425 
note 71 La], p 429 note 31 [e] (1). 
33. U.S.—Hatch v. W'^allamet Iron 
Bridge Co., C.C.Or., 6 F. 326, 7 
Sawy. 127. 

40. N.Y.—Coonley v. Albany, 30 N. 

E. 382, 132 N.Y. 146. 

Wash.—^Kitsap County Transp. Co. v. 
Seattle, 136 P. 476, 76 Wash. 673, 
Ann.CaB.1916C 116. 

41. U.S.—Miller v. New York City, 
N.Y., 8 S.Ct. 228, 109 U.S. 386, 27 
L.Ed. 971, affirming, C.C., 17 F.Cas. 
No.9.685, 18 Blatchf. 469. 
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on.^2 So also, congress, in the exercise of its pow¬ 
er to regulate commerce, may authorize the con¬ 
struction of dams which will create a navigable 
channel and may be used to control floods.^^ 

A state statute authorizing the construction of a 
dam across a navigable stream is not void as an 
interference with interstate commerce in the ab¬ 
sence of congressional legislation on the subject, es¬ 
pecially where the stream is a small and interior 
one;^^ but.it is subject to the constitutional power 
of the general government to regulate interstate 
commerce^® and any reservation therein of the 
right to withdraw assent at any time inures to the 
benefit of the national government under its power 
to regulate commerce.^® 

§ 75. - Bridges 

The power of congress to prohibit, authorize, or con¬ 
trol, the construction of bridges over navigable waters 
and to regulate their use Is, when exercised, paramount 
to, but, when not exercised, is not exclusive of, like pow¬ 
er on the part of the states over bridges within their 
borders. One state may not so regulate a bridge between 
it and another state as to Impair the rights of the other 
state. 

Congress may construct bridges over navigable 
waters or authorize,^prohibit,^* regulate, control, 
or place conditions on^^ their construction, and it 
may do this either in the name of the United States, 
or in that of a corporation,®® without the consent of 


§ 75 

the state or states in which the bridge is to be plac¬ 
ed.® ^ Congress may also legalize an existing 
bridge®^ and regulate its use ;®3 but it has no other 
or greater supervision of a bridge constructed with 
its consent under authorization from a state than 
regulation of its use for foreign and interstate com¬ 
merce.®^ The power of a state in reference to 
bridges within its borders and any action taken by 
it, or with its consent or authorization, are subject 
to the constitutional power of congress to regulate 
foreign and interstate commerce®® and to any prop¬ 
er exercise of that power.®® Where congress has 
authorized a corporation to construct a bridge, it 
is beyond the power of a state to defeat the power 
of congress, properly exercised, by preventing or 
penalizing, through injunction or forfeiture of char¬ 
ter, the exercise of the franchise.®"^ Also, where, 
by the act authorizing its construction, the federal 
government has assumed complete control over the 
structure and use of a bridge, a state court is with¬ 
out jurisdiction of questions involving the structure 
of the bridge or the character of the interstate 
traffic over it and is without authority to compel 
the owner of the bridge to permit any specific traf¬ 
fic on it.®® However, until congress interferes by 
inconsistent action, a state may prohibit the build¬ 
ing of bridges across navigable streams within its 
borders,®® build or authorize the construction of 


48. U.S.—Ashwander v. Tennessee 
Valley Authority, Ala., 56 S.Ct. 
466, 297 U.S. 288, 80 L.Ed. 688. af- 
flrmintf, C C.A., Tennessee Valley 
Authority v. Ashwander, 78 F.2d 
578, reversing. D.C., Ashwander v. 
Tennessee Valley Authority, 9 F. 
Supp. 965, certiorari nrranted 56 S. 
Ct. 145 (two cases), 296 U.S. 562, 
80 L.Ed. 396, rehearing denied 56 
S.Ct. 688 (two cases), 297 U.S. 
728, 80 L.Ed. 1011, mandate con¬ 
formed to, D.C., 14 F.Supp. 11. 

43. U.S.—Tennessee Electric Power 
Co. v. Tennessee Valley Authority, 
D.C.Tenn., 21 F.Supp. 947. 

44. U.S.—Manigault v. Springs, S. 
C., 26 S.Ct. 127, 199 U.S. 473. 50 
L.Ed. 274, affirming, C.C.. 123 F. 
707. 

12 C.J. p 66 note 68 [b] (1). 

45. U.S.—Barnes v. U. S., 46 Ct. 
Cl. 7. 

46. U.S.—Hood v. U. S., 49 Ct.Cl. 
669. 

47. U.S.—Newport, etc.. Bridge Co. 
V. U. S., Ohio, 105 U.S. 470, 26 L. 
Ed. 1143. 

12 C.J. p 66 note 73. 

4a N.Y.—People ex rel. Lehigh Val¬ 
ley Ry. Co. V. State Tax Commis¬ 
sion, 159 N.E. 703, 247 N.Y. 9. af¬ 


firming 220 N.T.S. 467, 220 App. 
Div. 1. 

49. N.Y.—People ex rel. Lehigh Val¬ 
ley Ry. Co. V. State Tax Commis¬ 
sion. supra. 

Wash, — State ex rel. Bremerton 
Bridge Co. v. Superior Court for 
Kitsap County, 76 P.2d 990. 

12 C.J. p 66 note 74. 

50. U.S.—Luxton v. North River 
Bridge Co., N.J., 14 S.Ct. 891, 153 
U.S. 525, 38 L.Ed. 808. 

12 C.J. p 66 notes 76, 76. 

51. N.Y.—People v. Hudson River 
Connecting Railroad Corporation, 
174 N.Y.S. 764. 186 App.Div. 602. 
affirming 171 N.Y.S. 971, 104 Mlsc. 
19. and affirmed 126 N.E. 801, 228 
N.Y. 203, certiorari denied People 
of State of New York v. Hudson 
River Connecting R. Corporation, 
41 S.Ct. 7, 254 U.S. 631, 65 L.Ed. 
447. 

12 C.J. p 66 note 77. 

58. U.S.—Liverpool, etc., L. & F. 
Ins. Co. V. Oliver, Mass., 10 Wall. 
566, 19 L.Ed. 1029. 

12 C.J. p 66 note 78. 

53. U.S.—Dubuque, etc., R. Co. v. 
Richmond, Iowa, 19 Wall. 684, 22 
L.Ed. 173. 

12 C.J. p 66 note 79. 

54. N.Y.—People v. International 
Bridge Co., 119 N.E. 361, 223 N.Y. 
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137, affirming 1«6 N.T.S. 1104, 179 
App.Div. 950, and affirmed Interna¬ 
tional Bridge Co. v. People of State 
of New York, 41 S.Ct. 56. 254 U.S. 
126, 65 L.Ed. 176. 

55. Mich.—Dietrich v. Schremms, 75 
N.W. 618, 117 Mich. 298, 302. 

56. U.S.—Monongahela Bridge Co. 
V. U. S., Pa.. 30 S.Ct. 356, 216 U.S. 
177, 54 L.Ed. 435, affirming, D.C., 
U. S. V. Monongahela Bridge Co., 
160 F. 712—Hatch v. Wallamet 
Iron Bridge Co., C.C.Or., 6 F. 326, 
7 Sawy. 121. 

57. N.Y.—People v. Hudson River 
Connecting R. Corporation. 126 N. 
E. 801, 228 N.Y. 203, affirming 174 
N.Y.S. 764, 186 App.Div. 602, which 
affirmed 171 N.Y.S. 971, 104 Misc. 
19, and dismissing appeal from 174 
N.Y.S. 915, 187 App.Div. 963, cer¬ 
tiorari denied People of State of 
New York v. Hudson River Con¬ 
necting R. Corporation, 41 S.Ct. 7,- 
254 U.S. 631, 65 L.Ed. 447. 

58. Kan.—City of Leavenworth v. 
Leavenworth Terminal Ry. & 
Bridge Co., 274 P. 207, 127 Kan. 
474. 

59. N.Y.—People ex rel. Lehigh Val¬ 
ley Ry. Co. V. State Tax Commis¬ 
sion, 169 N.E. 703, 247 N.Y. 9, af¬ 
firming 220 N.Y.S. 467, 220 App. 
Dlv. 1. 
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§ 75 

bridges,®® prescribe the conditions on which they 
may be built,®i regulate their use,®2 or compel their 
removal or alteration where they were erected 
without proper authorization,®^ especially where 
such bridges are a constant menace to life and prop¬ 
erty.®^ 

Interstate commerce is not unlawfully burdened 
by a legal and proper toll for passage over a county 
bridge which was not constructed or reconstructed 
under any federal law or by the aid of any federal 
appropriation, and is not used or regulated by the 
federal government.®® 

Interstate or international bridge. Two states 
may, by joint action, bridge navigable waters form¬ 


ing the boundary line between them;®® and, where 
congress has not acted, they may, by appropriate re¬ 
ciprocal legislation, regulate or fix the rates of toll 
on a bridge between them ;®7 but in the absence of 
such legislation, one of the states has no right to 
fix the rate of toll over an interstate bridge,®® nor 
has it the right to impose a penalty for the vio¬ 
lation of a statute relating to tolls.®® It has been 
said that, unless congress undertakes to do so, a 
state may regulate the tolls on an international 
bridge partly within the boundaries of the state.^® 
Also, in the absence of congressional legislation 
covering the subject, one state may declare illegal 
the use of a pass on a trip emanating from its shore 
across an interstate bridge.^^ 


P. REaULATION OF CONDUCT OF BUSINESS 


1. CONTBACTS AND TbADE-MaRKS 


§ 76. Contracts 

A state does not necessarily regulate Interstate com¬ 
merce when It regulates contracts, as by prescribing the 
form thereof; but such a regulation does not apply to an 
Interstate transaction. 

Generally speaking, the states may regulate con- 
tracts^® and prescribe the form thereof^® without 
regulating interstate contract but a statutory 
regulation of this nature, such as one requiring 
notes given to a peddler to have the words “ped¬ 
dler’s notes” written across its face, is inapplicable 
to an interstate transaction.*^® 


§ 77. Trade-Marks 

Power to legislate concerning trade-marks extends 
and is confined, in the case of a state, to intra-state com¬ 
merce and, in the case of congress, to foreign and Inter¬ 
state commerce and commerce with the Indian tribes. 

In so far as intra-state commerce is concerned, 
a state may legislate on the subject of trade¬ 
marks.*^® The power of congress to legislate on 
this subject exists only under the commerce clause 
of the constitution, and hence it extends and is lim¬ 
ited to foreign and interstate commerce and com¬ 
merce with the Indian tribes.*^^ 


eo, U.S.—Willamette Iron Bridge 
Co. V. Hatch, Or.. 8 S.Ct. 811. 125 

U. S. 1, 31 L.Ed. 629. reversing, C. 
C.. 19 F. 347, 9 Sawy. 643. 

12 C.J. P 66 note 80. 

Obstruction of approach to port of 
entry 

The fact that congress has made a 
particular port one of entry does not 
prevent the state from building a 
bridge obstructing the approa<-h to 
it.—^Willamette Iron Bridge Co. v. 
Hatch, supra—12 C.J. p 67 note 84. 

61. N.Y.—People ex rel. Lehigh Val¬ 
ley Ry. Co. V. State Tax Commis¬ 
sion, 159 N.E. 703, 247 N.Y. 9. af¬ 
firming 220 N.Y.S. 467, 220 App. 
Div. 1. 

62. U.S.—Escanaha, etc., Transp. Co. 

V. Chicago. 111., 2 S.Ct. 185, 107 U. 
S. 678, 27 L.Ed. 442, affirming, C. 
C.. 12 F. 777. 

45 C.J. p 429 note 31 [c]. 

63. 111. —People v. Metropolitan 
West Side Elevated Ry. Co., 120 N. 
E. 748, 285 111. 246, appeal dis¬ 
missed Metropolitan West Side 
Elevated R. Co. v. Hoyne, 40 S.Ct. 
395. 252 U.S. 573, 64 L.Ed. 723. 

12 C.J. p 67 note 82. 


64. Kan.—^Kaw Valley Drain. Dist. 
v. Missouri Pac. R. Co., 161 P. 937. 

65. Fla.—Masters v. Duval County. 
154 So. 172, 114 Fla. 20,5, certiorari 
denied 65 S.Ct. 70. 293 U.S. 559, 
79 L.Ed. 660. 

66 . U.S. — Covington, etc,, Bridge 
Co. v. Kentucky, Ky., 14 S.Ct. 1087, 
154 U.S. 204, 38 L.Ed. 962. 

N.H.—Dover v. Portsmouth Bridge, 
17 N.H. 206. 

12 C.J. p 67 note 85. 

67. N.H.—Proprietors of Cornish 
Bridge v. Fitts, 107 A. 626, 79 N. 
H. 253. 

68 . Okl.— Burkburnett Bridge Co. v. 
Cobb, 233 P. 468, 108 Okl. 21. 

12 C.J. p 67 note 86. 

69. Ky.—Broadway, etc.. Bridge Co. 
V. Commonwealth, 190 S.W, 716, 
173 Ky. 165. 

70. Mich. — Detroit International 
Bridge Co. v. American Seed Co., 
228 N.W. 791. 249 Mich. 289. 

71. W.Va.—Shrader v. Steubenville, 
East Liverpool & Beaver Valley 
Traction Co.. 99 S.E. 207, 84 W. 
Va. 1. 

78. Miss.—Gulf States Creosotlng 
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Co. V. Southern Finance & Con¬ 
struction (\)rporation. 146 So. 860. 

73, U.S.—Trade-Mark Cases, N.Y., 
100 U.S. 82, 25 L.Ed. 550. 

74. Ark.—J. B. Colt Co. v. Mitcham, 
287 S.W. 1008, 172 Ark. 55. 

12 C.J. p 67 note 90. 

76. Ky.—Melton Electric Co. v. Cen¬ 
tral Credit Corporation, 28 S.W.2d 
607, 234 Ky. 4C9—Security Finance 
Co. V. Collins, 6 S.W.2d 886, 224 
Ky. 134. 

76. U.S.—Bayuk Cigars v. Schwartz, 
D.C.N.J.. 1 F.Supp. 283. 

After cessation of interstate oonu 
merce 

A state may, in the exercise of its 
police power, prevent fraud on its 
citizens by the use of a trade-name 
or good will of another, even though 
that trade-name or good will is at¬ 
tached to an article which prior to 
its being brought into the state has 
been a subject of interstate com¬ 
merce.—Robert H. Ingersoll & Bro. 
V. Hahne & Co., 108 A. 128, 89 N.J.Eq. 
332. 

77. U.S.—Bayuk Cigars v. Schwartz. 
D.C.N.J.. 1 F.Supp. 283. 
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2. Business of Persons or Corporations Operating Vehicles of Commerce 


§ 78. Railroads 

a. In general 

b. Incorporation, consolidation, and fi¬ 

nances 

c. E(juii)ment, facilities, and service 

d. Safety and convenience of public 

e. Relation with, protection of, and lia¬ 

bility to, employees 

a. In General 

Congress may prescribe the dominant rule as to rail¬ 
road carriers engaged in interstate commerce, even as to 
their intra-state business when regulation of such busi¬ 
ness is essential to proper regulation of their interstate 
business; but as to matters not covered by federal legis¬ 
lation and provided no direct burden is placed on Inter¬ 
state commerce, a state may regulate the Intra-state 
business of a railroad, even of one also engaged In Inter¬ 
state commerce, and it may do so either directly or 
through a commission. 

Congress has authority, in the exercise of its 


power to regulate interstate commerce among the 
several states, to construct, or to authorize individ¬ 
uals or corporations to construct, railroads across 
the states and territories of the United States;*^* 
and where it enacts laws applicable to railroad car¬ 
riers engaged in interstate commerce, such laws su¬ 
persede the laws of the several states in so far as 
they cover the same fields® Indeed, congress has 
power to regulate intra-state phases of the business 
of a railroad carrier if necessary to regulate prop¬ 
erly its interstate business and it may prescribe 
the dominant rule when interstate and intra-state 
transactions of carriers arc so related that govern¬ 
ment of one controls the other.^i 

As to matters not covered by federal legislation, 
a state may regulate the intra-state business of a 
railroad,*^- even though the railroad is also engaged 
in interstate commerce.^3 Xo be valid, state or mu- 


12 C.J. P ri7 not«*s yi-93—63 C.J. p 
474 notes 43, 47, p 475 note 53. 

Denial of power 

Tt has been denied that congress 
has any power under the commerce 
clause to legislate on the subject of 
trade-marks.—Day v. Walls, D C.Pa., 
7 F.Cns.No.3,692 — Leidersdorf v. 
Flint, C.C.Wis., 15 F.Cas.No.8.219. 8 
Biss. 327, 6 Reporter 739. 18 Alb.L.J. 
3S2, 429. 7 N.y.Wkly.Dig. 360. 

Doubts as to constitutionality of 

federal trade-mark legi.slation have 
been expressed.—Illinois Watch-Case 
Co. V. Tillgin Nat. Watch Co.. Ill., 91 
F. 667. 35 C.C.A. 237, aflirmed 21 S. 
Ct. 270, 179 U.S. 665, 46 L. Ed. 365, 
and reversing, C.C., Elgin Nat. 
Watch Co. V. Illinois Watch-Case Co., 
89 F. 4S7. 

Degislation on substantive law of 

trade-marks is beyond the power of 
congr*-ss to enact under the com¬ 
merce clause. 

U.S.—American Trading Co. v. H. E. 
Hcacotk Co., Philippine Islands, 62 
S.Ct. 3X7. 2X5 U.S. 247, 76 L.Ed. 
7‘10—American Steel Foundries v. 
Robertson. 46 S.Ct. 160, 269 U.S. 
372, 70 L,.Kd. 317—A. Leseben & 
Sons Rope Co. v. Am«‘ricnn Steel & 
Wire Co., Cust. & Pat.App., 55 P.2d 
4.^»5—Sun-Maid Raisin Growers of 
California v. American Grocer Co., 
40 F.2d 116, 17 Cust. & Pat.App. 
1034. 

D.C.—In re Spalding, 27 App.D.C. 314. 
63 C.J. p 474 note 46. 

78. U.S.—Dayton-Goose Creek R. 
Co. V. U. S.. Tex.. 14 S.Ct. 169, 263 
U.S. 456, 68 UEd. 338, 33 A.L.R. 
472, affirming. D.C., 287 F. 728. 

12 C.J. p 69 note 15. 

15 C.J.S.—26 


Construction of extensions and new 
lines 

The power of congress to regulate 
interstate commerce may be exer¬ 
cised, among other things, in the 
matter of the construction of exten¬ 
sions and new lines.—IVople v. Illi¬ 
nois Cent. R. Co., 155 N.E. 841, 324 
111. 591, 51 A.L.R. 1236, certiorari 
denied People of State of Illinois v. 
Illinois Cent. R. Co., 48 S.Ct. 47, 275 
U.S. 541, 72 L.Ed. 415. 

Snfflciency of authority granted by 
Interstate commerce commission 

Under the provisions of the Inter¬ 
state Commerce Act, railroads may 
build and acquire a road running in 
two stales without further authority 
than that granted by the interstate 
commerce commission.—People v. Il¬ 
linois Cent. R. Co.. 155 N.E. S41. 324 
Til. 591, 51 A.L.R. 1236, certiorari 
denied People of Slate of Illinois v. 
Illinois Cent. R. Co., 48 S.Ct. 37, 275 
U.S. 641, 72 L.Ed. 415. 

79. Tex.—Galve.ston. H. & S. A. Ry. 

Co. V. Wells, 60 SW2d 247, 121 

Tex. 310, affirming, Civ.App., 15 S. 

W.2d 46. 

Inapplicability of stats statute 

A stale statute exempting the 
owner of any line of railroad in the 
state, not exceeding a prescribed 
number of miles in length and con¬ 
structed primarily for carrying the 
products of a particular industry, 
from control as, and from the obli¬ 
gations of, a common carrier, does 
not apply to a road operating under 
a certilicate of convenience and ne¬ 
cessity from the interstate commerce 
commission.—San Juan Coal & Coke 
Co. V. Santa S. J. & N. Ry. Co., 
2 P.2d 305, 35 N.M. 512. 
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80. U.S.—Virginian Ry. Co. v. Sys¬ 
tem Federation No. 40, Railway 
Employees Department of Ameri¬ 
can Federation of Labor, C.C.A.Va., 
84 F.2d 641, affirming. D.C., System 
Federation No. 40, Railw’ay Em¬ 
ployees Department of American 
Federation of Ijabor v. Virginian 
Ry. Co., 11 F.Supp. 621, certiorari 
granted Virginian Ry. Co. v. Sys¬ 
tem Federation No. 40, Railway 
Employees Department of Ameri¬ 
can Federation of Labor, 57 S.Ct. 
43, 299 U.S. 529. 81 L Ed. 3X9, af¬ 
firmed Virginian Ry. Co. v. System 
Pcdenition No. 40. 57 S.Ct. 592, 300 
U.S. 515, 81 L.Ed. 7X9. 

81. Fla.—State v. Atlantic Coast 
Line R. Co.. 116 So. 48. 95 Fla. 14. 
certiorari denied Atlantic Coast 
Line R. Co. v. State of Florida ex 
rel. Davis. 50 S.Ct. 245, 2X1 IT.S. 
727, 74 L.Ed. 1144. 

82. Fla.—State v. Jack.sonville Ter¬ 
minal Co., 117 So. 869, 96 Fla. 295, 
59 A.L.R. 324—State v. Jackson¬ 
ville Terminal Co., 3 06 So. 576, 90 
Fla. 721. 

83. N.Y.—Long Island R. Co. v. De¬ 

partment of Labor of Slate of New 
York, 247 N.Y.S. 27X. 138 Misc. 

612, affirmed 177 N.E. 17, 266 N. 
Y. 498. 

12 C.J. p 71 note 39. 

Sestrictions and regulations m to 
conduct of business 

A state possesses the power to 
impose by law on railroad carriers 
exercising their callings in the slate 
certain restrictions and regulations 
as to the conduct of their business. 
Such laws do not in themselves con¬ 
stitute a regulation of interstate 
commerce, although they control, in 
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nicipal regulations of railroads must be reasonable 
in view of all the circumstances,*^ and must not in¬ 
vade or encroach on the power of congress to regu¬ 
late interstate and foreign commerce,** nor directly 
burden, impede, or interfere with such commerce.** 
The power of the state to regulate the intra-state 
business of railroads may be exercised through a 
railroad or public service commission;*^ but au¬ 
thority to regulate interstate commerce cannot be 
conferred by the state upon a commission invested 
with regulatory control over railroads.** To con¬ 
travene the commerce clause of the federal consti¬ 
tution, an order of a railroad commission must im¬ 
pose some undue burden on interstate commerce;** 
and the question whether it does so is to be deter¬ 
mined by reference to the order as made, and not 
by looking at the terms of a proposed order which 
was served on certain railroad companies.** 

b. Incorporation, Consolidation, and Finances 

When, and to the extent, exercised, the authority of 
congress to regulate the fiscal affairs of Interstate rail¬ 


roads and the acquisition of the control of one railroad 
by another Is dominant. 

While congress has taken possession, to the ex¬ 
clusion of the states, of the field of consolidation, 
combination, and unification of railroads and the 
acquisition of the control of one railroad by anoth¬ 
er through a lease of property or purchase of 
stock,*1 the matter of incorporation of railroad 
companies under general laws is still within state 
control,** as it formerly was.** Prior to the asser¬ 
tion of federal control, the states could, without vio¬ 
lating the commerce clause of the federal consti¬ 
tution, authorize the consolidation of railroad cor¬ 
porations operating a continuous line of road,*^ 
prohibit the consolidation of railroad corporations 
operating parallel or competing roads,** or pre¬ 
vent the owner or lessee of a railroad from acquir¬ 
ing control of a parallel or competing line.*® 

Issuance of securities. Provided it docs not take 
any action outside the realm of interstate com¬ 
merce,*7 congress may regulate the issuance of se- 


Bome deirree, the conduct and liabil¬ 
ity of those engragod in such com¬ 
merce.—Pittsburg, C. C. & St. L. Ry. 
Co. V. Miller. 120 N.E. 706, 187 Ind. 
684. 

M. U.S.—Lusk V. Dora, D.C.Ala., 
224 F. 660—Louisville, etc., R. Co. 
V. Alabama R. Commn., C.C.Ala.. 
191 F. 757. 

85. Fla.—Atlantic Coast Line R. Co. 
V. State. 143 So. 255, 106 Fla. 278. 

86 . Mo.—State ex rel. St. Louis- 
San Francisco Ry. Co. v. Public 
Service Commission, 242 S.W. 938, 
294 Mo. 364. 

N. y.—City of Buffalo v. New York 

Cent. R. Co., 212 N.Y.S. 1, 125 

Misc. 801, affirmed 218 N.Y.S. 713, 
218 App.Div. 810, motion denied 1 
N.E.2d 356, 270 N.Y. 613. 

12 C.J. p 71 note 40. 

87. Fla.—State v. Jacksonville Ter¬ 
minal Co.. 117 So. 869. 96 Fla. 295, 
59 A.L.R. 324. 

12 C.J. p 71 note 38. 

88 . U.S.—Mobile & O. R. Co. v. Ses¬ 
sions. C.C.Miss.. 28 F. 592. 

89. Tex.—Houston Chamber of Com¬ 
merce V. Railroad Commission of 
Texas. Civ.App., 19 S.W.2d 583, 
affirmed Railroad Commission of 
Texas v. Houston Chamber of 
Commerce, 78 S.W.2d 691, 124 Tex. 
375. 

90l Okl.—Atchison, etc., R. Co. v. 
States 150 P. 108. 

91. U.S.—Kansas City Southern Ry. 
Co. V. Chicago Great Western R. 
Co.. D.C.Mo., 58 F.2d 810. 

Ksasss 

U.S.—New York Cent. Securities 
Corporation v. U. S., D.C.N.Y., 64 


F.2d 122, affirmed 53 S.Cl. 46. 287 
U.S. 12, 77 L.Ed. 138. 

Tex.—Houston, E. & W. T. Ry. Co. v. 
Ander.son. 36 S.W.2d 983, 120 Tex. 
200, reversing, Civ.App., 10 S.W.2d 
767. 

Congress mmj regulate the control 
of one railroad by another.—People 
V. Illinois Cent. R. Co., 155 N.E. 841, 
324 Ill. 591, 61 A.L.R. 1236, certio¬ 
rari denied People of State of Illi¬ 
nois V. Illinois Cent. R. Co., 48 S.Ct. 
37, 276 U.S. 641, 72 L.Ed. 415. 

98. U.S.—State of Texas v. U. S., 
Mo., 54 S.Ct. 819, 292 U.S. 622, 78 
L,Ed. 1402, affirming, D.C., 6 F. 
Supp. 63. 

Ohio.—Snyder v. New York, C. & St. 
L. R. Co., 160 N.E. 615, 118 Ohio 
St. 72, affirming 167 N.E. 427, 
24 Ohio App. 514, and affirmed 49 
S.Ct. 176, 278 U.S. 578, 73 L.Ed. 
516, error dismissed 49 S.Ct. 92, 
278 U.S. 673, 73 L.Ed. 613, vacated 
49 S.Ct. 176, 278 U.S. 678, 73 L.Ed. 
616—New York, Chicago & St. 
Louis R. Co. V. Black, 26 Ohio N. 
P.,N.S., 376. 

Congressional grant of additional 
franchises 

In the exercise of its regulatory 
power, congress may grant to a rail¬ 
road corporation created by a state, 
franchises additional to those enjoy¬ 
ed under its charter.—People v. Illi¬ 
nois Cent. R. Co., 155 N.E. 841, 324 
Ill. 691, 61 A.L.R. 1236, certiorari 
denied People of State of Illinois v. 
Illinois Cent. R. Co., 48 S.Ct. 37, 275 
U.S. 641, 72 L.Ed. 415. 

93: Ky.—Commonwealth v. Mobile, 
etc., R. Co., 64 S.W. 461, 23 Ky.L. 
784, 64 L.R.A. 916. 
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94. N.Y.—Board man v. Lake Shore, 
etc., R. Co., 84 N.Y. 167. 

Fending adoption of complete plan 

of nnifleation, interstate railroads 
are not prohibited from consolidat¬ 
ing under state statutes.—Snyder v. 
New York, C. & St. L. R. Co., 160 N. 
E. 615, 118 Ohio St. 72, affirming 167 
N.E. 427, 24 Ohio App. 614, and af¬ 
firmed 49 S.Ct. 176, 278 U.S. 678, 73 
L.Ed. 616, error dismissed 49 S.Ct. 
92, 278 U.S. 673, 73 L.Ed. 513, vacated 
49 S.Ct. 176, 278 U.S. 678, 73 L.Ed. 
616—New York, Chicago & St. Louis 
R. Co. V. Black, 26 Ohio N.r.,N.S., 
375. 

95. U.S.—Louisville, etc., R. Co. v. 
Kentucky. 16 S.Ct. 714, 161 U.S. 
677, 40 L.Rd. 849, affirming 31 S. 
W. 476, 97 Ky. 675, 17 Ky.L. 427. 

99. Pa.—Von Steuben v. New Jer¬ 
sey Cent. R. Co., 4 Pa.DJst. 153. 
Tex.—Gulf, etc.. R. Co. v. State. 10 
S.W. 81, 72 Tex. 404, 13 Am.S.R. 
816, 1 L.R.A. 849. 

Zntra-Btata traffic 

Despite the fact that stocks in 
coal companies and in a competing 
railway company have been disposed 
of by a railway company under the 
supervision of a United States court 
and pursuant to a decree of such 
court, the state is entitled to have 
such dissolution made permanent as 
to intra-state traffic and to have a 
supervision over the future conduct 
of defendants In respect thereto, 
where the Judgment of the United 
States does not assume to control 
intra-state traffic.—State v. Hocking 
Valley Ry. Co., 8 Ohio App. 460. 

97. U.S.—U. S. V. Chicago, M., St. P. 

& P. R. Co., 111., 61 S.Ct. 169, 282 
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curities by railroads engag^ed in interstate com¬ 
merce,®® and it has done so by enacting a statute 
which is valid®® and places the subject under ex¬ 
clusive federal control, unhampered by state re- 
strictions.i Even prior to the enactment of this 
statute, a state commission could not lawfully im¬ 
pose conditions on the issuance of bonds by a rail¬ 
road for improvements of its line,® which were se¬ 
cured by a mortgage covering its entire system,® 
principally without the state. However, the statute 
does not preclude a state from assessing a fee for 
amending a charter so as to permit an increase of 
capital stock,4 nor does it deprive a state commis¬ 
sion of jurisdiction to order the relocation of the 
crossing of a highway and a railroad where there 
is no competent evidence of the necessity of an is¬ 
suance of bonds to meet the expenditure.® 

Expenditures. The fact that burdensome expen¬ 
ditures of a railroad carrier are required by state 
regulations is not a barrier to their removal by 
dominant federal authority in the protection of in¬ 
terstate commerce.® 

Abandonment of contract. Congress may regu¬ 
late interstate commerce in the interest of the pub¬ 
lic at large by authorizing the interstate commerce 
commission to permit an interstate railroad carrier 
to abandon an existing contractual obligation to an¬ 
other interstate railroad carrier without thereby in¬ 
curring liability. I' 

Reserve funds. The requirement of Transporta¬ 
tion Act 1920, § 422, that railroads shall place one 
half of their net earnings in excess of six per 
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cent in a reserve fund, to be used for certain pur¬ 
poses, is within the power of congress in regulating 
interstate commerce.® 

Books and reports. No interference with inter¬ 
state commerce or federal statutes is created by 
state statutes or orders requiring of railroad compa¬ 
nies certain re^iorts® or a certain system of book¬ 
keeping and notwithstanding the Interstate 
Commerce Act, a state still has the right to inspect 
the books of an interstate carrier organized under 
the laws of the state and operating within it.^^ 

c. Equipment, Facilities, and Service 

(1) In general 

(2) Depot, terminal, connection, and 

switching facilities 

(1) In General 

A state may require Just and reasonable freight and 
passenger service for intra-state traffic and the furnish¬ 
ing of proper and reasonable facilities therefor; but its 
power in this respect is subordinate to the authority of 
congress to require adequate and efficient interstate 
service; and it does not comprehend the abandonment or 
continuance of an interstate train or line. 

Congress may exert affirmative control over pri¬ 
vately owned railroads, to see that such railroads 
are equipped to perform, and do perform, the requi¬ 
site public service.^® Obligations, assumed by an 
interstate railroad under its state charter, of pro¬ 
viding intra-state service, are subordinate to per¬ 
formance by it of its federal duty efficiently to ren¬ 
der transportation services in interstate commerce; 
and congress may determine to what extent and in 


U. S. 311, 75 Jj.VA. 359, affirming. D. 
C., ChkiiKo, M., St. P. & P. R. Co. 

V. U. S., 33 F.2d 682. 

98. Ill.—PoopU* v. Illlnol.s Cent. R. 
Co.. 155 N.R. 841, 324 Ill. 591, 51 
A.L.R. 123G, certiorari denied Peo¬ 
ple of State of Illinois v. Illinois 
Cent. R. Co., 48 S.Ct. 37, 275 U.S. 
541, 72 L.Ud. 416. 

Wi.s.—Minneapolis, St. P. & S. S. M. 
Ry. Co. V. Railroad Commission of 
Wisconsin. 197 N.W. 362, 183 Wis. 
47. 

99. D.C.—Pitt.sburgh & W. V. Ry. 
Co. V. Interstate Commerce Com¬ 
mission, 293 P. 1001, 64 App.D.C. 
34, appeal dismissed 46 S.Ct. 124, 
266 U.S. 640, 69 U.Ed. 483. 

Md.—Whitman v. Northern Cent. Ry. 

Co., 127 A. 112, 146 Md. 680. 
Wis.—Minneapolis, St. P. & S. S. M. 
Ry. Co. v. Railroad Commission of 
Wisconsin. 197 N.W. 362. 183 Wis. 
47. 

1. U.S.—^New York Cent. Securities 
Corporation v. U. S., D.C.N.Y.. 64 


F.2d 122, affirmed 63 S.Ct. 45, 287 
U.S. 12. 77 U.Ed. 138. 

Md.—Whitman v. Northern Cent. Ry. 

Co., 3 27 A. 112, 146 Md. 680. 

Wis.—Minneapolis, St. P. & S. S. M. 
Ry. Co. V. Railroad Commission of 
Wisconsin, 197 N.W. 352, 183 Wis. 
47. 

8. Md.—Ualrd v. Baltimore, etc., R. 
Co., 88 A, 347. 348, 321 Md. 179, 47 
L.R.A.,N.S., 1167, Ann.Cas.l 91513 

728. 

3. Ill.—Missouri Pac. R. Co. v. Pub¬ 
lic Utilities Commission, 127 N.E. 
41, 292 Ill. 427. 

4. Ill.—Chicago & E. I. Ry. Co. v. 
Emmerson, 168 N.E. 857, 327 Ill. 
674, 57 A.L..R. 664, certiorari de¬ 
nied 48 S.Ct. 562, 277 U.S. 601, 72 
L.Ed. 1009. 

6 . Ill.—Chicago & N. W. Ry. Co. v. 
Illinois Commerce Commission, 158 
N.E. 376, 326 111. 625, 65 A.L.R. 
654. 

6. U.S.—State of Texas v. U. S., 
Mo., 54 S.Ct. 819, 292 U.S. 522, 
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78 L.Ed. 1402, affirming, D.C., 6 
F.Supp. 63. 

7. Mass.—New York Cent. R. Co. v. 
Central New England Ry. Co., 162 
N.E. 324, 264 Muss. 128, cerlioniri 
granted Central New England Rv. 
Co. V. Boston & A. R. Co.. 49 S.Ct. 
176, 278 U.S. 596, 73 L.Ed. 526, af¬ 
firmed 49 S.Ct. 358, 279 U.S. 416, 73 
L.Ed. 770. 

8 . U.S.—Dayton-Goose Creek Ry. 

Co. V. U. S., D.C.Tex., 287 F. 728. 
affirmed 44 S.Ct. 169, 263 U.S. 456, 
68 L.Ed. 388. 

9. Okl.—Atchison, T. & S. F. Ry. 
Co. V. State, 180 P. 849, 72 Okl. 
271. 

3 2 C.J. p 71 note 44. 

10. Tex.—State R. Commn. v. Tex¬ 
as, etc., R. Co., Civ.App., 140 S.W. 
829. 

11. Kan.—State v. Atchison, T. & 8. 
F. Ry. Co., 221 P. 259, 116 Kan. 8. 

18. U.S.—Dayton-Goose Creek Ry. 
Co. V. U. S., Tex., 44 S.Ct. 169, 263 
U.S. 456, 68 L.Ed. 888, affirming 
D.C., 287 F. 728. 
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what manner intra-state service must be subordi¬ 
nated in order that interstate service may be ade¬ 
quately rendered.^® 

So long as its regulations are not inconsistent with 
lawful orders of the interstate commerce commis¬ 
sion, a state may require just and reasonable freight 
and passenger service for intra-state traffic^^ and 
the furnishing of proper and reasonable facilities 
therefor,^® even though such requirements affect 
interstate commerce indirectly or incidentally, where 
they arc not made for that purpose, but for another 
object which is legitimate.^® However, a state may 
not do anything which will impair the usefulness of 


railroad facilities for interstate traffic,nor may a 
state commission require the furnishing of facilities 
in addition to those which arc proper and reason¬ 
able for intra-state traffic where its order will in¬ 
terfere w'ith interstate commerce.In requiring 
adequate local facilities, a state may go to the ex¬ 
tent of requiring the stoppage of interstate trains 
at a designated town or city where this is neces¬ 
sary for the furnishing of reasonable facilities to 
such town or city;^® but when local demands are 
adequately met, a requirement of stoppage of ad¬ 
ditional interstate trains is an improper and unrea¬ 
sonable regulation of, interference with, and bur¬ 
den on, interstate commerce.^® Also, while rail- 


13. U.S.—state of Texan v. U. S., I 
Mo.. 54 sot. 819, 292 U.S. 522, 78 ' 
L..Kd. 1402, affirming, D.C.. 6 F. 1 
Suyp. 63—State of Colorado v. U. 
S.. Colo., 46 S.Ct. 452, 271 U.S. 153. 
70 Ij.Ed. 878. 

14. Fla.—State v. Atlantle Coa.sl 
Line R. Co., 116 So. 48, 95 Fla. 
14, certiorari denied Atlantic Coast 
Line R. Co. v. St.ate of Florida ox 
rel. Lavis, 50 S.Ct. 245. 281 U.S. 
727, 74 L.E<1. 1144—State v. Sea¬ 
board Air IJne Ry. Co., 104 So. 602, 
89 Fla. 419. 39 A.L.R. 1362. 

N.D.—Milhollan v. Great Northern 
Ry. Co.. 204 N.W. 904. 53 N.D. 73. 
Ohio.—New York Cent. R Co. v. 
Public Utilities Comrni.s.Mion of 
Ohio, 164 N.E. 427, 119 Ohio St. 
381. 

1& Fla.—Atlantic Coast Line R. Co. 
V. State, 143 So. 255, 106 Fla. 278 
—State V. Atlantic Coast Line R. 
Co., 116 So. 48, 95 Fla. 14, certio¬ 
rari denied Atlantic Coa.«»t Lino R. 
Co. V. State of Florida ex rel. Da¬ 
vis, 50 S.Ct. 245, 281 U.S. 727, 74 
L.Ed. 1144—State v. Seaboard Air 
Line Ry. Co., 104 So. 602, 89 Fla. 
419, 39 A.L.R. 1362. 

Okl.—Atchison, T. & S. P. Ry. Co. 
V. State. 176 P. 393, 71 Okl. 167, 11 
A.L.R. 992. 

W.Va.—Norfolk & W. Ry. Co. v. 
Public Service Commission, 96 S.E. 
62, 82 W.Va. 408. 

Particular aervice required may In¬ 
clude 

(1) Separate passenger train aerv- 
tee between the terminus of a branch 
line within the state and the point 
of intersection with the .state line.— 
Missouri Pac. R. Co. v. Kansa.s, 30 
S.Ct. 330, 216 U.S. 262. 54 L.Ed. 472, 
affirming 92 P. 606, 76 Kan. 467. 

(2) The operation of one pas.^^en- 
gor train each way per day.—State 
v. Chicago, etc., R. Co., 143 S.W. 785, 
239 Mo. 196. 

(3) Pulling on, in a proper case, 
additional trains within the state.— 
Chicago, etc., H. Co. v. Oglesby, D.C. 
Mo., 198 F. 153—Delaware, etc., R. 
Co. V. Stevens, C.C.N.Y., 172 F. 695. 


(4) Attaching of Pullman car.s to 
trains to furnish facilities between 
two citie.s within the state.--Che.sa- 
peake, etc., R. Co. v. Public Service 
Commn., W.Va., 89 S.E. 844. 

(5) Discontinuance of the hauling 
of freight ears on passenger trains. 
—Slate V. Louisville, etc., R. Co., 57 

50. 175. 62 Fla. 315. 

(6) Notices as to the arrival of 
trains or as to their being on time or 
not.—State v. Pennsylvania Co. 32 
N.E. 822, 133 Ind. 700—State v. In¬ 
diana. etc., R. Co., 32 N.E. 817. 133 
Ind. 69. 

Freight eervloe or facilities 

(1) A state regulation, intended 
to facilitate the receipt, transporta¬ 
tion, and delivery of freight l>y en¬ 
larging the earner’s fa<*ilities, is not 
sin interference with interstate eorn- 
merce.—North Carolina Corp. ('‘oinmn. 
V. Southern R, Co., 66 S E. 427, 151 
N.C. 447—12 C.J. p 73 note 75. 

(2) A state commi.ssion does not 
Interfere with Interstate commerce 
when it orders a railroad company to 
cease and desist from the practice 
of requiring shippers of milk be¬ 
tween points within the state to load 
the same into baggage cars.—Balti¬ 
more & O. R. Co. V. Railroad Com¬ 
mi.ssion of Ohio, 10 Ohio N.P.,N.S.. 
665. 

(3) However, by reason of Act 
Congr. June 18, 1910 5 1. U.S.Comp. 

51. S 8563, regulating Interstate 
commerce, a state commission has 
no jurisdiction to n*quire a rail¬ 
road to designate a point on its 
right of way for the location of a 
r>ortahle grain elevator, and to .spot 
cars thereto for Interstate shipment, 
which would obstruct the movement 
of cars in interstate commerce to 
and from permanent elevators near 
right of way. and loading of cars 
thereon by track shippers.—Chicago, 
K. I. & P. Ry. Co. V. State, ISO P. 
246, 72 Okl. 224. 

16. Okl.—Atchison, T. & S. F. Ry. 

Co. V. Slate, 176 P. 393, 71 Okl. 167, 

11 A.L.R. 992. 

12 C.J. p 73 note 68. 
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Statute preventing removal of rail* 
road offices and shops 

U.S.—International & G. N. Ry. Co. 
V. Anderson County, 38 S.Ct. 370, 
246 U.S. 424, 62 L Ed. 807, affirm¬ 
ing. Clv.App., 174 S.W. 305. 

17. Mo.—Stale ex rel. St. Louis- 
San Francisco Ry. Co. v. Public 
Service Commission, 242 S.W. 938, 
294 Mo. 364. 

18. Okl.—Atchison. T. & S. F. Ry. 
Co. V. State. 176 P. 393, 71 Okl. 
167, 11 A.L.U. 992. 

19. U.S.—St. Louis-San Francisco 
Ry. Co. V. I'ublic Service Commi.s¬ 
sion of Missouri, 43 S (Tt. 380. 261 
U S, 369, 67 L.Ed. 701, reversing 
State ex rel. St. Louis-San Fran¬ 
cisco Ry. Co. V. I’uhlic Service 
Commls.slon of Missouri, 235 S.W. 
131, 290 Mo. 389—Gulf. C. & S. F. 
Ry. Co. v. State of Texas, Tex., 38 
S.Ct. 236. 246 U.S 58. 62 I..E(1. 574, 
affirming, Civ.App., 169 S.W. 385. 

Mo.—State ex r<*l. SI. Louis-San 
Francisco Ry. (^). v. Pulilic Serv¬ 
ice Commission. 242 S.W. 938, 294 
Mo. 364—,State ex rel. Missouri, 
K. & T. Ry. Co. V. Public Service 
Commission of Mis.sourl, 210 S.W. 
386, 277 Mo. 175. 

W.Va.—MacKubin v. Public Service 
Commission, 121 S.E. 731, 95 W.Va. 
54 6. 

12 C.J. p 72 note 67. 

Iback of increaae of burden 

Where only those trains which 
stopped at way stations were requir¬ 
ed to stop at a reestablished village 
depot, and could not he required to 
stop at the junction station outside 
of the village, the burden on inter¬ 
state commerce was not materially 
increased.—Brogger v. Chicago, St. 
P., M. & O. Ry. Co., 163 N.W. 662, 
137 Minn. 338, reargument denied 164 
N.W. 368, 137 Minn. 338. 

20. U.S.—St. Louis-San Francisco 
Ry. Co. V. Public Service Com¬ 
mission of Missouri. 43 S.Ct. 380, 
261 U.S. 369, 67 L.Ed. 701, revers¬ 
ing State ex rel. St. Louis-San 
Francisco Ry. Co. v. Public Service 
Commission of Missouri, 235 S.W. 
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road companies may be required to stop passenger 
trains a reasonable length of time at stations for 
the reception and discharge of passengers ,21 a reg¬ 
ulation requiring a railroad company, maintaining 
a passenger station of its own, to slop all its pas¬ 
senger trains at a union station, built by an inde¬ 
pendent local corporation, and so located that to 
sto]) at it will cause considerable delay and ex¬ 
pense to the particular railroad, is unreasonable 
and void.-- An order of a state commission requir¬ 
ing trains to run on schedule time with certain al¬ 
lowances for connections, is an unlawful interfer¬ 
ence with interstate commerce as applied to an in¬ 
terstate train received near the state line from an¬ 
other railroad.23 

Congress may authorize the abandonment of a 
branch line located wholly within a slate hut oper¬ 
ated both in intra-state and interstate commerce.-'* 
A state may not compel a railroad company engaged 
in interstate commerce to abandon part of its 
road;--'* it may not require a railroad company 
which is exclusively an intra-state carrier to en¬ 
gage in interstate commerce, if by so doing it 
would violate any law of the United State.s.-® A 
state court is without jurisdiction to compel an in¬ 
terstate railroad company to operate its road with¬ 
in the stale in the face of a general strike;-'^ but 
where railroad companies, in a petition for approval 
of a consolidation, have selected a particular line, 
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interstate commerce is not burdened by requiring 
them to operate that line, although compliance may 
entail expense.28 While a state commission cannot 
enforce the continued operation of an interstate 
train,23 it is proper to require that application be 
made to it for permission or consent to discontinue 
an intra-state train,^® or even an interstate train 
furnishing intra-state service,and that reasonable 
notice be given it of a contemplated discontinuance 
of intra-state service rendered by interstate trains,32 
to the end that the commission may make appropri¬ 
ate orders for the rendition of reasonable and prop¬ 
er intra-stale service after discontinuance of the 
existing scrvice.33 

(2) Depot, Terminal, Connection, and 
Switching Facilities 

A state has power to require adequate depot ac¬ 
commodations; but its power to require or regulate 
physical connections and interchange of traffic between 
interstate rail or rail and water carriers and their Joint 
use of terminal facilities has been withdrawn by federal 
statutes expanding the authority of the interstate com¬ 
merce commission; and its power as to side tracks, 
switching connections, and switching movements is lim¬ 
ited. 

By virtue of changes in federal statutes which 
have greatly enlarged the authority of the inter¬ 
state commerce commission and corres])()iKlingly re¬ 
stricted the power of the states over interstate car¬ 
riers, the interstate commerce commission now has 
jurisdiction, exclusive of the states, over physical 


181. 200 Mo. 380—SI. L.oui« & S 
F. Rv. Co. V. Public Service* Com- 
mis.'iion of Slate of Missouri, 41 
St^'t. 102. 254 IJ.S. 535. 65 T.. Fd. 
3Sn, reversinp Liusk v. Public Serv¬ 
ice Commission, 210 S.W. 72, 277 
Mo. 264. 

Kan—State v. Mi.ssourl, K. & T. R. 

Co., 230 r. 329. 117 Kan. 62. 

Mo.—State ex rol. St. Louis-San 
Francisco R.v. Co. v. Public Service 
Commis.sion, 242 S.W. 938, 294 Mo. 
364. 

Okl —Chicago. R. I. & P. Ry. Co. v. 

State, 175 P. 199, 71 Okl. 81. 

12 CJ. p 73 note 69. 

All trains 

(1) A state statute rcqulrinfr all 
trains to be regularly stopped at 
county seat.s. cannot be strictly ap¬ 
plied to interstate train.s.—State ex 
rel. St. Tjouis-San Franci.sco Ky. Co. 
V. Public Service Commission of 
Missouri. 249 S.W. 65, 297 Mo. 131. 

(2) A statute, making; it the duty of 
a state commis.sion to require every 
interstate railroad company op«rat- 
Ingr in the state to stop, and provide 
proper and reasonable facilities for 
stoppini!^:, every passengrer train a 
reasonable time at or near the state 
line, is unconstitutional and void 
where It does not deal with local 


situations or conditions and has no 
relation to any publi<' need for better 
train service or better pa.ssenper fa- 
<‘ilities, but was enact«*d for the pur¬ 
pose of enabling; passenpers to alit^ht 
and purchase tickets at or near the 
.state line and thereby accomplish the 
portion of their journos within the 
state at a lower rate of fare.—State 
V. Dickinson, 168 P. 838, 101 Kan. 
660, L.R.A.1918R 534. 

21. Tex.—Davidson v. Stale, 4 Tex. 
App. 545, 30 Ain.R. 166. 

22. U.S.—Louisville & N. R. Co. v. 
Railroad Comrni.ssion of Alabama, 
C.C.Ala., 191 F. 757. 

23. U.S.—Missouri, K. & T. Ry. Co. 
of Texas V. Slate of Texas, 38 S. 
Ct. 178. 245 IT.S. 484, 62 L.Ed. 419, 
L.H.A.1918C 535, reversine 181 S. 
W. 721, 107 Tex. 540, which affirm¬ 
ed. Civ.App., 167 S.W. 822. 

24. U.S.—State of Colorado v. U. S., 
Colo., 46 S.Ct. 452. 271 U.S. 153, 70 
L.Ed. 878. 

25. N.Y.—Board of Hudson River 
Reg;ulating; Dist. v. Fonda, J. & 
G. R. Co., 164 N.E. 541. 249 N.Y. 
445, modifying 228 N.Y.S. 686. 223 
App.Div. 358, afllrming; 217 N.Y.S. 
781, 127 Misc. 866, amendment of 
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remittitur granted 166 N E. 324, 
250 N Y. .559. 

26. U.S.—Texa.s & N. O. R. Co. v. 
North.'.ide Belt Ry. Co., Tex., 48 
set. 361, 276 U.S. 475. 72 L.Ed. 
661, affirming, C.C.A., 16 F.2d 782. 
which affirmed. D.C., 8 F 2d 153. 
and certiorari granted 47 SCI 768, 
274 U.S. 734. 71 L Ed. 1335. 

27. Mont.—State v. Great Northern 
R. Co.. 36 P. 458, 14 Mont. 381. 

28. U.S.—Mobile, etc., H. Co. v. Mis¬ 
sissippi. 28 S.Ct. 650, 210 U.S. 187. 
52 L.Ed. 1016, affirming 41 So. 259. 
89 Miss. 724, 122 Am.S R. 295. 

29. Fla.—Atlantic Coast Line R. 
Co. v. State. 143 So. 25.5. 106 Fla. 
278. 

30. Fla.—State v. Atlantic Coast 
Line R. Co.. 54 So. 900. 61 Fla. 799. 

31. U.S.—St. Loiiis-San Francisco 
Ry. Co. V. Alabama Public Service 
Commission, DC.AIa, 27 F.2d 893, 
vacated on other grounds 49 S.Ct. 
383, 279 US. 560. 73 L.Ed. 893. 

Fla.—Atlantic Coast Line R. Co. v. 
State. 143 So. 255, 106 Fla. 278. 

32. Fla.—Atlantic Coast Line R. Co. 
V. Stale, supra. 

33. Fla.—Atlantic Coast Line R. Go. 
V. State, supra. 
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connections between railroads engaged in interstate 
commerce,®^ the interchange of traffic between the 
lines of interstate carriers,®® the use of the termi¬ 
nal facilities of one railroad by another,®® the 
terms for joint operation of railroad tracks under 
a trackage agreement,®*^ and physical connections 
between the lines of rail carriers and the docks of 
water carriers and the terms and conditions for op¬ 
erating the connecting lines.®® 

While, by virtue of express statutory exception 


thereof from the jurisdiction of the interstate com¬ 
merce commission, the construction or abandonment 
of spur, industrial, team, switching, or side tracks 
located or to be located wholly within one state 
is still within the control of that state,®® as it for¬ 
merly was,4® this exception is limited to construc¬ 
tion or abandonment and does not extend to regu¬ 
lation of use.41 Furthermore, this exception refers 
to tracks built by the carrier as part of its railroad 
and does not affect the statutory authority of the 


34. U.S.—Alabama & V. Ry. Co. v. i 
Jackson & E. Ry. Co., 46 S.Ct. 535. 
271 U.S. 244. 70 L.Bd. 928. revers- 
ing 101 So. 553, 136 Miss. 726. 

Minn.—Citizens of Pipestone v. Chi¬ 
cago, M. & St. P. Ry. Co.. 200 N.W. 
913, 213 N.W. 534, 167 Minn. 174. 
reversing 208 N.W. 809. 167 Minn. 
174. 

Ohio.—Lake Brie, A. & W. R. Co. v. 
Public Utilities Commission, 141 
N.E. 847, 109 Ohio St. 103. 
Contrary view.—Sheuley v. Sea¬ 
board Air Line Ry. Co.. 126 S.E. 622, 
131 S.C. 144. 

JLnniilineiit of contrary ruling 

A former ruling to the contrary 
in Alabama & V. Ry. Co. v. Jackson 
& E. Ry. Co., 95 So. 733, 131 Miss. 
857, has been set aside and annulled. 
—Alabama & V. Ry. Co. v. Jackson 
& B. Ry. Co.. 110 So. 865, 144 Miss. 
702. 

Oonneotlon for Intcrobange of intro- 
Btato oommeroe 

It has been held that the proviso 
to paragraph 17 and paragraph 22, § 
402, Transportation Act 1920, U.S. 
Comp.St.Annot.Suppl.1923 $ 8563, re¬ 
serves to the state the right to re¬ 
quire physical connection between 
railroads in order to interchange in¬ 
tra-state commerce, and that an or¬ 
der of a state commission, requiring 
physical connection between rail¬ 
roads for this purpose is binding on 
the railroads, except when inconsist¬ 
ent with some lawful order of the 
interstate commerce commission, or 
when it amounts to an unjust dis¬ 
crimination against, or an unreason¬ 
able burden on, interstate commerce. 
—Midland Valley R. Co. v. State, 232 
P. 113, 107 Okl. 234. 

rozmorly it was deemed to be 
within the power of a state to re¬ 
quire railroad companies to provide 
track connections and other facilities 
for Interchange of traffic. 

U.S.—Wisconsin, etc., R. Co. v. Ja¬ 
cobsen, 21 S.Ct. 116, 179 U.S. 287, 
45 L.Ed. 194, affirming 74 N.W. 
893, 71 Minn. 519, 70 Am.S.H. 358, 
40 L.R.A. 389. 

Mich.—Michigan R. Commn. v. Michi¬ 
gan Cent. R. Co., 132 N.W. 1068. 
168 Mich. 230. affirmed 35 S.Ct. 422. 
236 U.S. 616, 59 L.Ed. 750. 

12 C.J. p 74 note 79. 


35. N.Y.—People ex rel. New York 
Cent. R. Co. v. Public Service Com¬ 
mission of New York, Second 
Dist.. 136 N.E. 196, 233 N.Y. 113, 
reversing 187 N.Y.S. 24, 195 App. 
Div. 426. 

At one time a state was deemed to 
exerci.se only its police power, and 
not necessarily to interfere with in¬ 
terstate commerce, or with federal 
regulations of the same, when it re¬ 
quired interchange and switching of 
cars between connecting carriers.— 
Chicago, etc., R. Co. v. Iowa, 34 S Ct 
692, 233 U.S. 334. 58 L.Ed. 988, affirm¬ 
ing 130 N.W. 802, 162 Iowa 317—12 
C.J. p 73 note 78. 

Terms 

(1) A state statute prescribing the 
terms and conditions under which 
railroads in the state shall inter¬ 
change business Is in conflict with 
federal statutes in so far as it touch¬ 
es interstate commerce.—Smyth v. 
Asphalt Belt R. Co.. D.C.Tex., 292 F. 
876, transferred 45 S.Ct. 242, 267 U. 
S. 326. 69 L.Ed. 629. 

(2) According to early decisions, a 
state statute requiring railroads to 
draw the cars of other corporations 
as well as their own cars, at reason¬ 
able times and fur a reasonable com¬ 
pensation, to be agreed on by the 
parties or to be fixed by the railroad 
commissioners, is not void as a regu¬ 
lation of interstate commerce.—Iowa 
V. Chicago, etc., R. Co., C.C.lowa, 33 
F. 391—Rae v. Grand Trunk R. Co., 
C.C.Mich., 14 P. 401. 

(3) However, a statute prohibiting 
a railroad company from connecting 
its tracks with those of another 
railroad company, unless the latter 
company arranges to lower its inter¬ 
state freight charges. Was considered 
invalid as an attempt to regulate 
Interstate commerce.—State v. Cum¬ 
berland, etc., R. Co., 66 A. 458, 105 
Md. 478. 

36. U.S.—Pittsburgh & W. V. Ry. 
Co. V. U. S., D.COhio, 41 P.2d 806 
—Southern Ry. Co. v. Shealy, D.C. 
S.C.. 18 F.2d 784. 

Former mlos 

(1) At one time, *lt was permissi¬ 
ble for a state to require a terminal 
company operating a common pas¬ 
senger station to admit an interstate 
railroad to the use of its facilities.— 
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State V. Jacksonville Terminal Co., 
27 So. 226, 41 Fla, 377. 

(2) Also, according to some au¬ 
thorities, It was within the power of 
the state to fix Just and reasonable 
rates for the use of such terminal 
facilities.—State v. Jacksonville 
Terminal Co., supra. 

(3) Other authority took a view 
to the contrary.—Fielder v. Missouri, 
etc.. R. Co., Tex.Civ.App., 42 S.W. 
362. 

37. U.S.—Transit Commission v. U. 
S.. N.Y., 63 S.Ct. 536, 289 U.S. 121. 
77 L.Ed. 1076, affirming, D.C.. 1 
F.Supp. 595. 

38. Fla.—State v. Atlantic Coast 
Line R. Co., 87 So. 773, 81 Fla. 
168. 

N.Y.—People ex rel. New York Cent. 

R. Co. v. Puiilic Service Commis¬ 
sion, Second Dist.. 191 N Y.S. 636, 
198 App.Div. 436, affirmed 3 34 N.E. 
690, 232 N.Y. 606, and certiorari 
denied Public Service Commission 
of State of New York v. New York 
Cent. R. Co., 42 S.Ct. 314, 258 U. 

S. 621, 66 L.Ed. 795. 

Commingled Intra-etate and inter- 

■tate commerce 

The authority conferred by stat¬ 
ute on the interstate commerce com¬ 
mission to require such physical 
connections and prescribe such 
terms and conditions extends to in¬ 
tra-state commerce where it is so 
Interwoven and commingled with in¬ 
terstate commerce that regulation of 
the former is incidental to. and in¬ 
separable from, the latter.—U. S. v. 
New York Cent. R. Co., N.Y., 47 S.Ct. 
130, 272 U.S. 457, 71 L.Ed. 350, re¬ 
versing, D.C., New York Cent. R. Co. 
v. U. S., 13 F.2d 200. 

39. U.S.—Western & A. R. R. v. 
Georgia Public Service Commis¬ 
sion, Ga., 46 S.Ct. 409. 267 U.S. 493, 
69 L.Ed. 753. 

Ohio.—New York Cent. R. Co. v. 
Public Utilities Commission of 
Ohio, 164 N.E. 427, 119 Ohio St. 
381. 

40 . Va.—^Washington & Old Domin¬ 
ion Ry. V. F. S. Royster Guano 
Co., 94 S.E. 763, 122 Va. 397. 

12 C.J. p 74 note 82. 

41. U.S.—Southern Ry. Co. v. Shea¬ 
ly, D.C.S.C., 18 F.2d 784. 
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commission, on application of a shipper tendering 
interstate traffic for transportation, to require the 
carrier to construct, maintain, and operate a switch 
connection with a private side track of the ship¬ 
per,^ 2 nQj. can the power of the commission to com¬ 
pel such a connection be curtailed by a state.^2 
Where, however, all the traffic that will result from 
a switch connection with a private side track will be 
purely intra-state, a state commission may have 
power to order it madc.^^ So also, an order of a 
state court or commission as to switching service 
may be valid when it relates solely to intra-state 
shipments js otherwise as to an order of 

a state commission concerning switching movements 
constituting a part of interstate commerce which 
congress has undertaken to regulate;^® and a state 
statute or an order of a state commission, directing 
a carrier engaged in interstate commerce to deliver 
all cars containing such commerce beyond its right 
of way to a private siding or a particular place be¬ 
yond its line, manifestly imposes a burden so direct 
and onerous as to be unquestionably a regulation of 
interstate commerce.'^'^ 

The states have power, which has not been with¬ 
drawn by federal legislation, to require proper and 
adequate passenger depots or sheds for the accom¬ 
modation of the traveling public.^* Except to the 
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extent that approval of the interstate commerce 
commission is required,^® the power residing in a 
state to compel the construction of a union passen¬ 
ger station has not been taken away by federal stat- 
utes.^® 

d. Safety and Convenience of Public 

state and municipal regulations of railroads for the 
safety and convenience of the public are generally sus¬ 
tained as against an objection that they Interfere with 
or unduly burden interstate commerce. 

Provided there is no congressional regulation of 
the same subject and no substantial burden is im¬ 
posed on interstate commerce, a state or munici¬ 
pality may legislate for the safety and convenience 
of the public by regulating railroads operating 
within its boundaries, even though such regulations 
incidentally affect interstate commerce.^^ Neither 
congress nor any agency created by it has passed 
any act or promulgated any rule intended to inhibit 
a state from enacting, and enforcing through the 
courts, reasonable regulations ct)ntrolling the oper¬ 
ation of trains in the state for the protection of the 
lives, limbs, and properties, of the citizens of the 
state against the reckless and negligent movement 
of trains, even though they are being used in the 
movement of interstate commerce.®^ It is a proper 
exercise of the police power, and not an interfer- 


42. U.S.—Cleveland, C„ C. & St. L. 

Ry. Co. V. U. S., Ill., 48 S.Ct. 189, 
275 U.S. 404, 72 L.Ed. 338. 

•43. U.S.—Cleveland, C. C. & St. L. 
Ry. Co. V. IT. S., supra. 

Spur track and eztenilon of line dle- 
tlngnialied 

The federal statute la supreme, 
and a state statute Is Inapplicable 
when an industry already located on 
one railroad seeks a connection with 
another railroad on which it is not 
located, and hence an extension of a 
line of railroad, rather than a spur 
track, is necessary to comply with 
the request.—Cleveland, C., C. & St. 
li. Ry. Co. V. Commerce Commission, 
146 N.E. 606, 315 Ill. 461, 54 A.L.R. 
45. 

46k Ohio.—Pennsylvania R. Co. v. 
Public Utilities Commission, 141 
N.E. 839, 109 Ohio St. 69. 

Tender of traidc partly intra-etate 
and partly Interstate 
It has been held that where there 
is a tender of intra-state traffic for 
transportation, the Jurisdiction of a 
state commission to order a switch 
connection is not defeated by the 
fact that a portion of the business 
tendered is of an interstate char¬ 
acter.—Chicaj^o, R. I. & P. Ry. Co. 
V. State. 167 P. 1039, 53 Okl. 712. 

4S. Ill.—Public Utilities Commis¬ 


sion V. Cleveland, C., C. & St. L. 
Ry. Co., 133 N.E. 722. 301 Ill. 219. 
12 C.J. p 74 note 88. 

Bwitoliing' anteosdont to interstate 
oosunsroe and heforo Hzlnff of des¬ 
tination 

Kan.—Earabee Flour Mills Co. v. 
Missouri Pac. R. Co., 88 P. 72, 74 
Kan. 808. 

40. U.S.—Illinois Cent. R. Co. v. De 
Fuentes, La., 35 S.Ct. 275, 236 U. 
S. 157, 59 L.Ed. 517. 

47. U.S.—McNeill v. Southern R. 
Co., N.C., 26 S.Ct. 722, 202 U.S. 
643, 60 L.Ed. 1142, modifying, C. 
C., Southern R. Co. v. Greensboro 
Ice & Coal Co., 134 F. 82. 

12 C.J. p 74 note 89. 

48. Ark.—St. Louis-San Francisco 
Ry. Co. V. Albright, 4 S.'W.2d 910, 
176 Ark. 761. 

Fla.—State v. Atlantic Coast Line R. 
' Co., 116 So. 48, 95 Fla. 14, certio¬ 
rari denied Atlantic Coast Line R. 
Co. v. State of Florida ex rel. Da¬ 
vis, 60 S.Ct. 246, 281 U.S. 727, 74 
L.Ed. 1144. 

N.C.—North Carolina Corporation 
Commission v. Southern Ry. Co., 
117 S.E. 663, 186 N.C. 435. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 

State, 217 P. 147, 90 Okl. 173. 

S.C.—Shealy v. Southern Ry. Co., 
120 S.E. 561, 127 S.C. 16. 

12 C.J. p 74 note 81. 
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Water-closets In or near depot 

Tex.—Fort Worth & D. C. Ry Co. v. 
State, Civ.App., 275 S.W. Ill, 113, 
error di.smissed 47 S.Ct. 589. 274 IT. 
S. 718, 71 L.Ed. 1323, citing Oorpus 
Jnris. 

49. U.S.—Railroad Commisislon of 
California v. Southern Pac. Co., 44 
S.Ct. 376, 264 U.S. 331, 68 L.Ed. 
713, affirming Atchison, T. & S. P. 
Ry. Co. V. Railroad Commission, 
211 P. 460, 190 Cal. 214. 

Sa U.S.—Atchison. T. & S. F. Ry. 
Co. v. Railroad Commission of 
State of California. 51 S.Ct. 653, 
283 U.S. 380. 75 L.Ed. 1128, af¬ 
firming 288 P. 775, 209 Cal. 460. 

5L S.C.—Ford v. Atlantic Coast 
Line R. Co., 168 S E. 143, 169 S.C. 
41, affirmed Atlantic Coast Line R. 
Co. V. Ford, 53 S.Ct. 249. 287 U. 
S. 502, 77 L.Ed. 457. 

Tenn.—Nashville, C. & St. L. Ry. v. 
Morgan, 24 S.W 2d 898, 160 Tenn. 
316. 

Tex.—Galveston. H. & S. A. Ry. Co. 
V. Wells, BO S.W.2d 247, 250, 121 
Tex. 310, affirming, Civ.App., 16 
S.W.2d 46, citing Corpus Juris. 

12 C.J. P 71 note 37. 

58. Tex.—Galveston, H. & S. A. Ry. 
Co. V. Wells, Civ.App., 15 S.W.2d 
46. affirmed 50 S.W.2d 247, 121 Tex. 
810. 
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ence with interstate commerce or federal statutes 
regulating such commerce, for a state or munici¬ 
pality to require a railroad company to light its 
road within the limits of a municipality,give 
warning signals when approaching a crossing, 
have a watchman or flagman at a street crossing,^*** 
eliminate dangerous grade crossings,or install 
and operate interlocking devices at intersecting 
railroad grade crossings.57 So also, interstate com¬ 
merce is not regulated or unduly interfered with or 
burdened by state statutes requiring engineers and 
other train employees to have certain qualifica¬ 
tions,**** or to be examined and licensed or certified 
as to fitness;®® and a like conclusion is reached in 
passing on objections to ordinances prohibiting the 
switching of trains across a city street,®® prohibit¬ 
ing obstruction of a street in a populous community 
by leaving railroad cars on a crossing for longer 


than five minues,®^ or requiring all vehicles, includ¬ 
ing street passenger cars, on entering a public 
square in the city’s commercial district to turn to 
the right and pass around the square.®^ Even 
though a railroad company is engaged in interstate 
commerce, its liability for damages to property or 
person may be regulated and controlled by state 
law, until congress legislates on the subject.®® 

An order of a state commission requiring discon¬ 
tinuance of the backward movement of locomotives 
in interstate commerce is invalid as being in con¬ 
flict with acts of congress, as well as with regula¬ 
tions of the interstate commerce commission impli¬ 
edly approving the backward movement of engines, 
and as not furthering the safety of the public, it 
not appearing that the backward movement of an 
engine is to any apjireciable extent more unsafe 
than its forward movement.®^ 


63. Ind.—^Pittsburg, etc., R. Co. v. 
Hartford City. 82 N.E. 787. 85 N.E. 
262. 170 Ind. 674, 20 L..R.A..N.S., 
461. 

Ohio.—St. Bernard v. Cleveland, etc., 

R. Co.. 4 Ohio S. & C. P. 371. 7 
Ohio N.P. 183. 

64. Tenn.—^Nashville, C. & St. L. 
Ry. V. Morgan. 24 S.W.2d 898, 160 
Tenn. 316. 

Tex.—Snodgrass v. Port IVopth & D. 

C. Ry. Oo., CJv.App., 250 S.W. 766. 
12 C.J. p 72 note 56. 

Presumptloa from failure to give 
■Ignals 

A statute construed as creating a 
rebuttable presumption that failure 
to give crossing signal.^ was the 
proximate cause of a crossing colli¬ 
sion is not violative of the commerce 
clause of the federal constitution.— 
Ford V. Atlantic Coa.st Ijlne R. Co.. 
168 S.E. 143. 169 S.C. 41, affirmed 
Atlantic Coast Line R. Co. v. Ford, 
53 S.Ct. 249, 287 U.S. 502, 77 L.Ed. 
457. 

65. Ga.—City of Acworth v. West¬ 
ern & A. R. Co.. 126 S.E. 454, 159 
Qa. 610—Central of Georgia Ry. 
Co. V. Dumas, 160 S.E. 814, 44 Ga. 
App. 152. 

Tenn.—Na.shville, C. & St. L. Ry. v. 
White. 15 S.W.2d 1, 158 Tenn. 407. 

66. U.S.—Western Union Tel. Co. v. 
Board of Public Utility Com’rs, 41 

S. Ct. 169, 264 U.S. 394. 65 L.Ed. 
322. affirming 103 A. 1055. 90 N.J. 
Law 729—Public Service Ry. Co. 
V. Board of Public Utility Com’ra, 
41 S.Ct. 169, 254 U.S. 394, 65 L.Ed. 
322, affirming 103 A. 1054, 90 N.J. 
Law 715, which affirms 98 A. 28, 
89 N.J.Law 24—^Passaic Water Co. 
V. Board of Public Utility Com’rs, 
41 S.Ct. 169, 254 U.S. 394, 65 L.Ed. 
322, affirming 103 A. 1053, 90 N.J. 
Law 714—Morris & Co. v. Board 
of Public Utility Com’rs, 41 S.Ct. 
169, 254 U.S. 394, 65 L.Ed. 322, 


affirming Meyer & De Vogel v. 
Board of Public Utility Com’rs, 103 
A. 1053. 90 N.J.Law 694—Meyer v 
Board of Public Utility Com’rs, 41 
S.Ct. 169, 254 U.S. 394, 65 L.Ed. 
322, affirming Meyer & De Vogel 
V. Board of Public Utility Com’rs, 
103 A. 1053. 90 N.J.Law 694—0. 
Fullerton & Co. v. Board of Public 
Utility Com’rs. 41 S.Ct. 169. 254 

U. S. 394, 65 L.Ed. 322, affirming 103 
A. 1051, 90 N.J.Law 677—Erie R. 
Co. V. Board of Public ITtility 
Com’rs, 41 S.Ct. 169, 264 U.S 394, 
66 I..Ed. 322. affirming 103 A. 10.52, 
90 N.J.Law 672, 673, which affirms 
98 A. 13, 89 N.J.Law 67—Denver & 
R. G. R. Co. v. City and County 
of Denver, 39 S.Ct. 450, 250 U.S. 
241, 63 L.Ed. 958, affirming City 
and Country of Denver v. Denver & 
R. G. R. Co., 167 P. 969, 63 Colo. 
574. 

Mi,ss.—New Orleans & N. E. R. Co. 

V. State Highway Commission, 144 
So. 558. 164 Miss. 343. 

Mo.—State ex rel. and to Use of Wa¬ 
bash Ry. Co. V. Public Servi<-e 
Commission. 267 S.W. 102, 306 Mo. 
14 9, reversed on other ground.s 
Slate of Missouri ex rel. Wai>ash 
Ry. Co. V. Public Service Com- 
mis.sion of Missouri. 47 S.Ct. 311, 
273 U.S. 126, 71 L.Ed. 575. 

N.Y.—l.«ong Island R. Co. v. Depart¬ 
ment of Labor of State of New 
York, 177 N.E. 17, 256 N.Y. 498, 
affirming 247 N.Y.S. 278, 138 Mise. 
612—In re Bay St. Crossing of 
Staten Island Rapid Transit Ry. 
Co., 221 N.Y.S. 129, 220 App.Div. 
80, affirmed In re Staten Island 
Rapid Transit R. Co.. 167 N.E. 892. 
245 N.Y, 643, error dismissed Stat¬ 
en Island Rapid Transit Co. v. 
Transit Commission of State of 
New York, 48 S.Ct. 338, 276 U.S. 
603. 632. 72 L.Ed. 726. 

1 B7. Tex.—International-Great North¬ 

408 


ern R. Co. v. Railroad Commission 
of Texas, Civ.App., 281 S.W. 1084. 
affirmed 48 S Ct. 155, 275 U.S. 503, 
72 L.Ed. 395. 

58. Tex.—Smith v. State, 146 S.W. 
900. 66 Tex.Cr. 383. 

59. U.S.—Richmond, etc., R. Co. v. 

R. A. Patterson Tobacco Co., Pa.. 
18 S.Ct. 336, 169 U.S. 311. 42 L.Ed. 
759—Chicago, etc., R Co. v. Solan. 
Iowa, 18 set. 289, 169 U.S. 133. 42 
L.Ed. 688—Nashville, etc., R. Co. 
V. Alabama. Ala., 9 S Ct. 28, 128 

U. S. 96, 33 L.Ed. 352—Smith v. 
Alabama, Ala., 8 S.Ct. 664, 124 U. 

S. 465, 31 L.Ed. 508. 

10 C.J. p 871 note 67 [c]. 

60. U.S.—Illinois Cent. K. Co. v 
City of Mayfield, C.C.A.Ky., 35 F. 
2d 808. certiorari denied 50 S.Ct. 
158, 280 U.S. 608, 74 L.Ed. 651. 

61. Ga.—Central of Georgia Hy. Co 

V. Mann, 173 S.E. 180, 48 Cla.App. 

668 . 

62. Pa.—City of Easton v. Miller, 
108 A. 262. 265 Pa. 25. 

63. Tex.—Galveston, H. & S. A. Ry. 
Co. V. Wells, BO S.W.2d 247, 121 
Tex. 310, affirming, Civ.App., 16 S. 

W. 2d 46. 

Bauage from Hr* 

A state statute making railroad 
companies liable for damage done 
by sparks from their locomotives is 
valid even as applied to railroad 
companies engaged in Interstate 
commerce. 

N.H.—Smith v, Boston, etc., R. Co., 
63 N.H. 25. 

S.C.—McCandless v. Richmond, etc., 

R. Co.. 16 S.E. 429, 38 S.C. 103, 18 
L.R.A. 440. 

51 C.J. p 1149 note 90. 

64. N.Y.—People ex rel. Delaware 
& Hudson Co. v. Public Service 
Commission of New York, 234 N.Y. 

S. 342, 226 App.Div. 48. 



15 C.J.S. 

Regulations for the safety or the safety and con¬ 
venience of both employees and the public are con¬ 
sidered infra § 78 e (3). 

Speed. It is not an unwarranted interference 
with interstate commerce to regulate or limit the 
speed of trains within cities and towns ;®*‘» but it is 
otherwise as to a statute requiring a slackening of 
speed, amounting practically to a full stop, at every 
road crossing in the state.®® 

Bridges. In the interest of fire prevention and 
for the safety of the public using its streets, a 
municipality may require a railroad company to re¬ 
place a wooden bridge, located within fire limits and 
in or near the center of the business section, with a 
concrete bridge; and, where the cost of compliance 
is not such as to interfere with or impair the eco¬ 
nomical management of the railroad, the require¬ 
ment is not a burden on interstate commerce.®^ 
However, the imposition of a penalty on a railroad 
company for delay in constructing a bridge over 
its tracks as a passageway for the public in con¬ 
nection with a street, road, or other highway lead¬ 
ing to, and connecting with, the bridge would be 
a direct interference with, and burden on, interstate 
commerce where the only purpose of the statute 
providing for the penalty is the prevention of in¬ 
jury to the public by the temporary obstruction of 
a public way and, due to nonaction of the public 
authorities, no public way leading to, and connect¬ 
ing with, the bridge has been opened and hence 
there is none to be obstructed.®® An unqualified or¬ 
der of a state court for the removal of railroad 
bridges that form a necessary part of lines of com¬ 
merce by rail among the states is invalid.®® 


§ 78 

e. Relation with, Protection of, and Liability 
to, Employees 

(1) In general 

(2) Hours, wages, and pensions 

(3) Safety, comfort, and convenience 

(4) Liability for death or injury 

(1) In General 

Provided it does not impose any unreasonable burden 
on Interstate commerce, a state may legislate for the 
protection of railroad employees in intra-state operations; 
and congress may regulate the relation between rail 
carriers and their employees for the purpose of prevent¬ 
ing interruption of interstate commerce by strikes and 
their attendant disorders. 

In order effectively to regulate interstate com¬ 
merce and prevent interference therewith, congress 
may regulate the relationship between interstate 
railroads and their employees.'^® Its power extends 
to such regulations of the relations of rail carriers 
to their employees as are reasonably calculated to 
prevent interruption of interstate commerce by 
strikes and their attendant disorders.^^ 

Requirements for the protection of railroad em¬ 
ployees in intra-state operations, not imposing any 
unreasonable burden on interstate commerce, may 
be prescribed by the legislature of a state.'^^ 

(2) Hours, Wages, and Pensions 

A federal statute establishing a compulsory retire¬ 
ment and pension system for railroad employees regard¬ 
less of their fitness to work is invalid; but federal regula¬ 
tions of hours and wages of railroad employees are valid 
and supersede or exclude state regulations of like nature 
in so far as they apply to interstate commerce. 

Federal statutes which have been upheld as valid 
regulations of commerce include those which limit 
the number of hours per day a railroad employee 
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65. Ill.—Soucie V. Payne, 132 N.E. 
779. 299 Til. 662. 

Wash.—(tillurn v. Pacific Coast R. 

Co., 279 P. 114, 152 Wash. 057. 

12 C.J. p 72 note 54. 

66. U.S.—Seaboard Air T.iine Ry. 
Co. V. Blackwell, Ga.. 37 S.Ct. 640, 
244 U.S. 310, 61 U.Ed. 1160, L.R.A. 
1917P 1184. 

67. U.S.—-Carolina & N. W. Ry. Co. 
V. Town of Lincolnton. C.C.A.N.C., 
33 F.2d 719. 

68. S.C.—Pickens County v. South¬ 
ern Ry. Co., 127 S.E. 365, 131 S.C. 
18. 

69. U.S.—Kansas City Southern R. 
Co. V. Kaw Valley Drain. Dist., 34 
S.Ct. .664. 233 U.S. 76, 58 L.Ed. 857, 
reversing 123 P. 991, 87 Kan. 272. 

70* U.S. — Virginian Ry. Co. v. Sys¬ 
tem Federation No. 40, Railway 


Employees Department of Amer¬ 
ican Federation of Labor, C.C.A. 
Va., 84 F.2d 641, affirming, D.C.. 
System Federation No. 41), Railway 
Employees Department of Ameri¬ 
can Federation of Labor v. Vir¬ 
ginian Ry. Co., 11 F.Supp. 621, cer¬ 
tiorari granted Virginian Ry. Co. 
v. System Federation No. 40, Rail¬ 
way Employees Department of 
American Federation of Labor, 67 
S.Cl. 43, 299 U.S. 529, 81 L.Ed. 389, 
affirmed Virginian Ry. Co. v. Sys¬ 
tem Federation No. 40, 67 S.Ct. 
692, 300 U.S. 515, 81 L.Ed. 789. 

71. U.S.—^Virginian Ry. (^o. v. Sys¬ 
tem Federation No. 40, supra. 
IKeaas appropriate to objective 
The Railway Labor Act, aimed at 
settlement of industrial disputes by 
promotion of collective bargaining 
between employers and authorized 
representative of their employees 
and by mediation and arbitration 
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when such bargaining does not re¬ 
sult in agreement, is within congres¬ 
sional power, since the means chosen 
are appropriate to the objective of 
sf'curing uninterrupted service of in¬ 
terstate railroads.—Virginian Ry. Co. 
V. System Federation No. 40, Va., 57 
S.Cl. 592, 300 U.S. 615, 81 L.Ed. 789, 
affirming, C C.A., Virginian Ry. Co. v. 
System Federation No. 10, Railway 
Employees Department of American 
Federation of Labor. 84 F.2d 641, af¬ 
firming, D.C., System Federation No. 
40, Railway Employees Department 
of American Federation of Labor v. 
Virginian Ry. Co., 11 F.Supp. 621, 
certiorari granted Virginian Ry. Co. 
V. System Federation No. 40, Rail¬ 
way Employees Department of Amer¬ 
ican Federation of Labor, 57 S.Ct. 
43. 299 U.S. 529. 81 L.Ed. 389. 

72. Ohio.—Stnte v. New York Cent. 
R. Co.. 154 N.E. 790, 115 Ohio St. 
477. 
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may be permitted to work,^* prescribe a certain 
number of hours of work as a standard day's work 
for the purpose of reckoning the compensation of 
railroad employees,and prohibit the deduction 
from the wages of railroad employees of dues, fees, 
assessments, or other contributions payable to labor 
organizations;*^® but the Railroad Retirement Act 
of 1934 establishing a compulsory retirement and 
pension system for railroad employees regardless 
of their fitness to work is not a valid regulation of 
commerce, it being unreasonable and not related to 
the promotion of efficiency, economy, or safety in 
transportation.*^® 

A state requirement that steam railroads pay 
their employees in cash semimonthly does not place 
any unlawful restriction on interstate commerce.^^ 
Formerly, a state could regulate the hours of labor 
of train dispatchers and other railroad employees,^® 
but, since congress has regulated that subject, state 
regulations are considered as superseded and inval¬ 
id, as applied to interstate commerce.*^® Also, con¬ 
gress, by enacting the Railway Labor Act, mani¬ 


fested an intent to exclude any interference by any 
state in the field of wages of employees of inter¬ 
state carriersand for this reason the Labor Law 
of a state may not be applied to any employee in 
grade crossing elimination work where the carrier 
is directed to perform the work by its own em¬ 
ployees, although it is enforceable whenever the 
carrier is directed to perform the work otherwise.®^ 

(3) Safety, Comfort, and Convenience 

To be applicable to Interatate rallroada operating 
within the state, It Is necessary and sufficient that state 
regulations for the safety and convenience of railroad 
employees keep outside of fields exclusively occupied by 
valid federal legislation and refrain from Imposing any 
substantial burden on Interstate commerce. 

Provided there has been no congressional regu¬ 
lation of the same subject, and provided no sub¬ 
stantial burden is imposed on interstate commerce, 
the state may legislate for the safety and conven¬ 
ience of the employees of railroads by regulating 
railroads operating within their boundaries, al¬ 
though such regulations incidentally affect inter¬ 
state commerce.®® 


73. Ind.—Pittsburg, C. C. & St. L. | 
Ry. Co. V. Miller, 120 N.E. 706, 187 
Ir.d. 684. 

12 C.J. p 69 notes 17, 18, p 927 note 
79. 

74. U.S.—Wilson v. New, Mo.. 37 S. 

Ct. 298, 243 U.S. 332, 61 L.Ed. 755. 
Ii.R.A.1917E 938, Ann.Cas.l918A 

1024. 

12 C.J. p 69 note 20. 

Xspealed statnts llziag wages tsm- 
porarlly 

In considering a federal statute, 
since repealed, forbidding a reduc¬ 
tion of wages by a receiver of a 
railroad without twenty days' notice 
to the employees, it was said that 
if it be admitted that the statute in 
practical operation fixes wages for 
twenty days, it is a valid regulation 
of commerce to avoid strikes.—Bir¬ 
mingham Trust & Savings Co. v. At¬ 
lanta, B. & A. Ry. Co., D.C.Ga., 271 
F. 731. 

76. U.S.—Brotherhood of Railroad 
Shop Crafts of America, Rock Is¬ 
land System, Grand Lodge No. 3, 
V. Lowden, C.C.A.Kan.. 86 F.2d 458. 
108 A.L.R. 1128, affirming. D.C., 
Association of Rock Island Me¬ 
chanical & Power Plant Employees 
V. Lowden. 16 F.Supp. 176, certio¬ 
rari denied Brotherhood of Rail¬ 
road Shop Crafts of America v. 
Lowden. 67 S.Ct. 435, 300 U.S. 669, 
81 L.Ed. 868. 

78. U.S. — Railroad Retirement 
Board v. Alton R. Co.. App.D.C., 66 
S.Ct. 768, 296 U.S. 330, 79 L.Ed. 
1468. 

77. U.S.-—Erie R. Co. v. Williams, 34 
S.Ct. 761, 233 U.S. 686. 68 L.Ed. 


1155, 61 L.R.A.,N.S.. 1097, affirming 

92 N.E. 1084 mcm, 199 N.T. 526 
mem. 

12 C.J. p 77 note 19. 

78. U.S.—Stone v. Farmers' Loan & 
Trust Co., Miss., 6 S.Ct. 334, 388, 
1191, 116 U.S. 307, 29 L.Ed. 636. 

Mont.—State v. Northern Pac. R. Co., 

93 P. 945, 36 Mont. 582, 15 L.R.A.. 
N.S., 134, 13 Ann.Cas. 144. 

79. U.S.—Erie R. Co. v. New York, 
34 S.Ct. 766, 233 U.S. 671, 68 L.Ed. 
1149, 62 L.R.A..N.S., 266, Ann.Cas. 
1915D 138, reversing 91 N.E. 849, 
198 N.Y. 369, 139 Am.S.R. 828, 29 
L.R.A.,N.S.. 240, 19 Ann.Cas. 811. 

12 C.J. p 77 note 16. 

Hours of labor of woman 
A state attorney general has ex¬ 
pressed the opinion that the federal 
Hours of Service Law does not ex¬ 
clude a state from regulating the 
hours of labor of women and apply¬ 
ing the regulation to a woman em¬ 
ployed as a leverman by a railroad 
engaged in interstate commerce.—In 
re Women Railroad Employees, 28 
Pa.Dlst. 356. 

aa N.Y.—Long Island R. Co. v. De¬ 
partment of Labor of State of 
New York, 177 N.E. 17, 266 N.Y, 
498, affirming 247 N.Y.S. 278, 138 
Misc. 612. 

81. N.Y.—Long Island R. Co. v. De¬ 
partment of Labor of State of New 
York, supra. 

88. Tex.—Galveston, H. & S. A. Ry. 
Co. V. Wells, 60 S.W.2d 247, 260, 
121 Tex. 310, affirming, Civ.App., 
16 S.W.2d 46, citing Corpus Jturls. 
12 C.J. p 71 note 37. 
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Humber of train operatives 

(1) Neither the commerce clause 
of the federal constitution nor leg¬ 
islation enacted in pursuance thereof 
precludes a state from requiring a 
railroad to man its trains with a pre¬ 
scribed minimum number of opera¬ 
tives to promote the safety of em¬ 
ployees and others.—Missouri Pac. 
Ry. Co. V. Norwood, Ark., 51 S.Ct. 
468, 283 U.S. 249, 76 L.Ed. 1010, af¬ 
firming, D.C., 42 F.2d 766, and modi¬ 
fied on other grounds 61 S.Ct. 652, 
283 U.S. 809, 76 L.Ed. 1428—-12 C.J. 
p 72 note 59. 

(2) It has been intimated, how¬ 
ever, on affirmance of orders grant¬ 
ing and continuing a preliminary 
injunction against the enforcement 
of a state statute known as the Full 
Crew Act, that such a statute is in¬ 
valid, it being alleged by plaintiff 
railroad company that the cost of 
compliance would so seriously di¬ 
minish and cripple its resources as 
to Impede its successful operation 
as an Interstate carrier, and there 
being proof to sustain the contention 
that the statute is unreasonable and 
unnecessary, safety having been pro¬ 
moted and increased during recent 
years by various other means, such 
as improved roadbed, bridges, and 
rolling stock construction, and many 
automatic and other mechanical de¬ 
vices.—^Pennsylvania R. Co. v. Dris¬ 
coll, Pa., 198 A. 130. 

Fnslier eaglae ahead of caboose 

An order of a state commission 
requiring a railroad company, when 
using a pusher engine to assist, in 
the movement of an assembled 
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The Federal Safety Appliance Act, together with 
its amendments, providing that all locomotives, cars, 
and similar vehicles used on any railroad engaged 
in interstate commerce shall be equipped with cer¬ 
tain designated safety appliances,*3 falls within the 
power of congress to regulate commerce by provid¬ 
ing for the safety and protection of railroad em¬ 
ployees and the traveling public and is a valid en¬ 
actment,*^ even though the statute, as amended, is 
directed against all railroads engaged in interstate 
commerce, regardless of whether the vehicles in a 
particular train are used in moving intra-state or 
interstate traffic;*® and congress, by enacting this 


statute and its amendments, so far occupied the field 
of legislation relating to the equipment of railroad 
vehicles with safety appliances as to exclude, super¬ 
sede, and render inapplicable state regulation of the 
subject, whether consistent, complementary, addi¬ 
tional, or otherwise.** So also, the Boiler Inspec¬ 
tion Act, as amended, together with the Safety Ap¬ 
pliance Act and authorized regulations by the inter¬ 
state commerce commission exclude state legisla¬ 
tion as to the construction, appurtenances, equip¬ 
ment, and appliances of locomotives used in inter¬ 
state commerce.**^ Questions relating to liability 
for injury arising from a violation of the Safety 


freight train within the state, to 
place such engine in front of an oc¬ 
cupied caboose or cabin car consti¬ 
tuting a part of the train in no wise 
interferes with interstate commerce 
and is valid In view of the danger 
and hazard to members of the train 
crew arising from the use of a push¬ 
er engine in the rear of a caboose 
or cabin car.—New York Cent. It. Co. 
V. Pulilic Utilities Commission of 
Ohio, 200 N.E. 759. 130 Ohio St. 648. 

Bxtra caboose in middle of long 
train 

An order of a state commission 
that an interstate railroad place an 
extra caboose in the center of every 
freight train of over a prescribed 
number of cars operated between 
specified point.s in the state during 
a di'Signated portion of the year is 
invalid as imposing a direct and sub¬ 
stantial burden on, amounting to an 
interference with. Interstate com¬ 
merce and as not being nece.ssary in 
the interests of health and safety, 
climatic conditions during a consid¬ 
erable portion of the prescribed pe¬ 
riod being favorable for trainmen 
riding outside and it being Impossi¬ 
ble for them efficiently to perform 
their duties while riding in a ca¬ 
boose. although they would be safer 
and more comfortable while doing so. 
—Southern Pac. Co. v. Railroad Com¬ 
mission of California, D.C.Cal., 10 F. 
Supp. 918. 

Bength of cabooses and their 
wheel bases may, in the ab.sence of 
federal legislation covering the spe¬ 
cific subject, be regulated by a state 
so as to make riding in the caboose 
cars more safe and comfortable,— 
Pittsburg, etc., R. Co. v. State, 102 
N.E. 26, 180 Ind. 246, 249. L.R.A. 
1916D 458. 

Xisngth of train 

(1) A state statute limiting the 
lengths of trains was held unconsti¬ 
tutional on the grounds, among oth¬ 
ers. that it invades the exclusive leg¬ 
islative field of congress and con¬ 
flicts with federal statutes.—Atchi¬ 
son, T. & S. F. Ry. Co. v. La Prade, 
D.C.Ariz., 2 F.Supp. 866. 


(2) In a prior case, the same dis¬ 
trict court held the state statute not 
to be in conflict with Transportation 
Act of Febr. 28, 1920. 41 U.S.St. at 

L. p 466, but left open the question 
whether It hinders, delays, and bur¬ 
dens interstate traffic to such an ex¬ 
tent as to amount to an unlawful in¬ 
terference with, or regulation of, In¬ 
terstate commerce.—Southern Pac. 
Co. v. Petenson, D.C.Ariz., 43 F.2d 
198. 

83. Tisui of taki&er effect of sup¬ 
plementary Safety Appliance Act of 
April 14, 1910, was the date specified 
in the act and a carrier was not 
excused from liability for operating 
defective cars after that date by an¬ 
other provision of the act which au¬ 
thorizes the interstate commerce 
commission to formulate an order 
fixing a uniform standard of car 
equipment and further authorizes the 
commission to fix a time for compli¬ 
ance with the order. 

U.S.—Illinois Cent. R. Co. v. Wil¬ 
liams. 37 S.Ct. 128. 242 U.S. 462, 
affirming. Miss., 72 So. 158. 

Minn.—Coleman v. Illinois Cent. R. 

Co., 166 N.W. 763, 332 Minn. 22. 

12 C.J. p 70 note 36. 

84. U.S.—Great Northern Ry. Co. v. 
U. S., Wash., 244 F. 406, 157 C.C. 
A. 32, certiorari denied 38 S.Ct. 62. 
245 U.S. 664, 62 L.Ed. 537. 

12 C.J. p 70 note 22. 

85. Pa,—Sims v. Pennsylvania R. 
Co., 123 A. 676, 279 Pa. 111. 

12 C.J. p 70 note 23. 

86 . U.S.—Gilvary v. Cuyahoga Val¬ 
ley Ky. Co., Ohio, 54 S.Ct. 573. 292 
U.S. 57, 78 L.Ed. 1123, affirming 
188 N.E. 4, 127 Ohio St. 402. cer¬ 
tiorari granted 54 S.Ct. 229, 290 U. 
S. 622, 78 L.Ed. 643—Pennsylvania 
R. Co. V. Public Service Commis¬ 
sion of Commonwealth of Pennsyl¬ 
vania. 40 S.Ct. 36. 250 U.S. 566, 63 
L.Ed. 1142, reversing 6 Pa.Super. 
675. 

Mo.—State ex inf. Haley v. Missouri 
Pac. R. Co., 19 S.W.2d 879, 323 Mo. 
663. 

Ohio.—State v. New York Cent. R. 
Co.. 164 N.E. 790, 116 Ohio St. 477. 
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Wis.—Yawkey-Bissell Lumber Co. v. 
Railroad Commission, 235 N.W. 
424, 204 Wis. 210. 

12 C.J. p 77 note 18. 

Contrary view.—State v. Pittsburg, 
C.. C. & St. L. Ry. Co., 10 Ohio N. 
P.,N.S., 585—State v. Lake Shore & 

M. S. Ry. Co., 7 Ohio N.P.,N.S., 
671—State v. n<*troit, T. & I. Ry. 
Co., 7 Ohio N.P.,N.S., 541, affirmed 
91 N.E. 869, 82 Ohio St. 60, 11 Ohio 
Cir.Ct.,N.S., 482. 21 Ohio Cir Dec. 20, 
55 Wkly.Law Bui. 91, 7 Ohio L.R., 
638. 

Place of repair 

A state statute requiring compa¬ 
nies engaged in the construction or 
repair of railroad cars to maintain 
buildings for such work, is in con¬ 
flict with the federal Safety Appli¬ 
ance Act April 14, 1910, i 4, Comp. 
St. S 8621, requiring defective cars 
on the lines of interstate carriers to 
be repaired at the place where they 
are first discovered to be defective, 
If feasible, otherwise at the nearest 
available repair point, and the fed¬ 
eral statute is paramount, and con¬ 
trols the state statute in so far as 
they conflict.—Chicago & N. W. Ry. 
Co. V. Railroad and Warehouse Com¬ 
mission of Minnesota. D.C.Minn., 280 
F. 387. 

87. U.S.—Napier v. Atlantu' Coast 
Line R. Co., 47 S.Ct. 207. 272 U.S. 

605, 71 L.Ed. 432, afTlrmiiig, D.C. 
Ga., Atlantic Coast Ijine R. Co. v. 
Napier, 2 F.2d 891—Chicago & N. 
W. Ry. Co. v. Railroad Commission 
of Wisconsin. 47 S.Ct. 207, 272 U.S. 

606, 71 L.Ed. 432, reversing 2(i6 N. 
W. 932, 188 Wis. 232. reversed 212 

N. W. 425, 129 AVis. 240, and 212 N. 
W. 425, 192 Wis. 241--Staten Is¬ 
land Rapid Transit Ry. Co. v. Pub¬ 
lic Service Commission of State 
of New York, D.C.N.Y., 16 P.2d 313. 

N.Y.—Whish V. Public Service Com¬ 
mission, 200 N.Y.S. 282, 206 App. 
Div. 766. affirmed 148 N.E. 765. 240 
N.Y. 677. 

liooomotlYe headlights 

(1) State laws as to’ locomotive 
headlights, even though Intended pri¬ 
marily for the protection of the pub¬ 
lic and only Incidentally affecting the 
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Appliance or Boiler Inspection Acts are considered 
infra § 78 c (4). 

(4) Liability for Death or Injury 

(a) In general 

(b) Exemption from liability 

(c) Workmen's Compensation Acts 

(a) In General 

The entire field of liability of a carrier by rail for 
the death ofp or Injury to, an employee occurring while 
both the carrier and the employee are engaged In In- 
teratate commerce, is occupied exclusively by valid feder¬ 
al legislation, and all state laws in that field are excluded, 
superseded, and rendered Inapplicable; but It Is otherwise 
as to liability for death or injury occurring In Intra-state 
commerce. 

Unless excluded by congressional enactment un¬ 
der the commerce clause, state law governs the re¬ 
spective liabilities and rights of railroad carriers 
and their employees growing out of injuries suffer¬ 
ed by the latter whether in interstate or intra-state 
commerce.^® A state statute, restricting the rights 
of persons injured in the course of their emi)loy- 
ment in or about a railroad to those which an em¬ 
ployee of the railroad company would have under 
like circumstances has been held not repugnant to 
the commerce clause of the federal constitution, 
even as applied to the case of a railroad postal clerk 
injured in the course of interstate employment.*^ 


The federal Employers* Liability Act of 1908, 
together with’ amendments thereof, providing in 
substance that common carriers by railroad, while 
engaging in commerce between the states, shall be 
liable for the death or injury of cmi)loyees while 
employed in such commerce, resulting in whole or 
in part from the negligence of the officers, agents, 
or employees of the carrier, or by reason of defects 
or insufficiency, due to its negligence, in its equip¬ 
ment, and also containing provisions as to assump¬ 
tion of risk, contributory negligence, jurisdiction, 
limitation of action, and survival of right of action, 
is a valid exercise of the power of congress to reg¬ 
ulate commerce,*® even though it abolishes the fel¬ 
low servant doctrine*^ and establishes rules and 
measures of liability different from those existing 
under state laws in other cases arising from the re¬ 
lation of master and servant,*- and even though it 
is not limited to injuries caused by the negligence of 
a fellow servant who is at the time engaged in in¬ 
terstate employment.** By enacting this statute 
and amendments thereof, congress took exclusive 
control and possession of the entire field of liability 
of an interstate carrier by railroad for the death 
of, or injury to, an employee occurring while both 
the carrier and the emidoyee are engaged in inter¬ 
state commerce, removed such field from the sphere 
of state regulation, and excluded, superseded, and 
rendered inapplicable all state laws in that field,*^ 


safety of engine employees, are ex¬ 
cluded, superseded, or rendered In¬ 
applicable to engines engaged in in¬ 
terstate commerce by statutes enact¬ 
ed by congress and rules adopted by 
the interstate commerce commission. 

U. S.—Northern Pac. Ry. Co. v. Coo¬ 
ney, D.C.Mont., 12 F.Supp. 73. 

Ala.—Louisville & N. R. Co. v. Stale, 
76 So. 505. 16 Ala.App. 1U9. 

Ind.—Pennsylvania R. Co. v. Pelsor, 
168 N.E. 249, 90 Ind.App. 111. 

Ohio.—Franklin v. Nowak, 4 N.E.2d 
232, 53 Ohio App. 44. 

(2) Prior to federal regulation, a 
state regulation of this subject was 
not an unconstitutional interference 
with interstate commerce.—^Vandalia 
R. Co. V. Public Service Commission 
of Indiana, 37 S.Ct. 93, 242 U.S. 255, 
61 L.Ed. 276, affirming Vandalia R. 
Co. y. Railroad Commission of Indi¬ 
ana, 101 N.E. 85, 182 Ind. 882. 

12 C.J. p 72 note 57. 

Prevalence of federal view 

In interpreting and applying the 
federal Boiler Inspection Act, the 
federal view must prevail.—Watkins 

V. Boston & M. R. R., 138 A. 315, 83 
N.H. 10. 

88 . U.S.—Gil vary v. Cuyahoga Val¬ 
ley Ry. Co., 54 S.Ct. 573, 292 U.S. 
67, 78 L.Ed. 1123, affirming 188 N. 


E. 4, 127 Ohio SI. 402. certiorari 
granted 54 S.Ct. 292, 290 U.S. 622, 
78 L.Ed. 543. 

89. U.S.—Marlin v. Pittsburg, etc., 
R. Co., 27 S.Ct. 100. 203 U.S. 284, 51 
L.Ed. 184, 8 Ann.Cas. 87, affirming 
76 N.E. 1129, 72 Ohio St. 659. 

90. Tenn.—Southern R. Co. v. How¬ 
ard, 1 Tenn.Civ.App. 599. 

12 C.J. p 70 note 29. 

Act of 1906 

(1) The federal Employers' Liabil¬ 
ity Act of 1906, providing that com¬ 
mon carriers engaged in interstate 
commerce should be liable for the 
death or injury of any of their em¬ 
ployees, and failing to make any dis¬ 
tinction between employees engaged 
in intra-state commerce and em¬ 
ployees engaged in interstate com¬ 
merce, was held unconstitutional as 
a regulation of intra-state as well as 
interstate commerce.—Howard v. Il¬ 
linois Cent. R. Co., Ky. and Tenn., 28 
S.Ct. 141, 207 U.S. 463, 52 L.Ed. 297, 
affirming, C.C.Tenn., 148 F. 997—3 2 
C.J. p 70 note 26. 

(2) It was, however, held valid as 
to the District of Columbia and the 
territories.—El Paso, etc., R. Co. v. 
Gutierrez, Tex., 30 S.Ct. 21, 215 U.S. 
87, 54 L.Ed. 106. 
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(3) Also, it wa.s not repealed by 
the Act of 1908, in so far as it re¬ 
lates to earners within the District 
of Columbia or the territories.— 
Walsh V. Alaska S. S. Co., 172 P 
269, 101 Wa.sh. 295. 

91. U.S.—^Watson v. St. Loui.«t, I. M 
& S. R. Co., C.C.Ark., 169 F. 942. 
affirmed 32 S.Ct. 533, 223 U.S. 745. 
56 L.Ed. 639. 

92. U.S.—Mondou v. New York, N. 
H. & H. R. Co., 32 set. 3 69, 223 
U.S. 1. 56 L.Ed. 827, 38 L.R.A..N.S., 
44, reversing 73 A. 762, 82 Conn 
373—Zikos V. Oregon R. & Nav. 
Co., C.C.Wash., 179 F. 893. 

93. U.S.—Mondou v. New York, N. 
II. & II. R. Co., 32 S.Ct. 169, 223 

U. S. 1, 56 L.Ed. 327, 38 L.K.A..N.S.. 
44, reversing 73 A. 762, 82 Conn. 
873—Watson v. St. Louis, I. M. & 
S. R. Co., C.C.Ark., 169 F. 942, af¬ 
firmed 32 S.Ct. 533, 223 U.S. 745, 56 
L.Ed. 639. 

94. U.S.—Toledo, St. L. & W. R. Co. 

V. Allen, 48 S.Ct. 215, 276 U.S. 166. 
72 L.Ed. 513, reversing Allen v. 
Ross, Mo., 292 S.W. 732, certiorari 
granted Toledo, St. L. & W. R. Co. 
V. Allen, 47 S.Ct. 457, 273 U.S. 688. 
71 L.Ed. 841, and conformed to Al¬ 
len v. Toledo, St. Louis & Western 
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Ry. Co., 12 S.W.2d 1116—Chicago. , 
M. & St. P. Ry. Co. V. Coogan, 46 j 
S.Ct. 564, 271 U.S. 472, 70 L.Ed. 
1041, reversing Coogan v. Chicago. 
M. & St. P. Ry. Co., 200 N.W. 477, 
160 Minn. 411, certiorari granted 
Chicago. M. & St. P. R. Co. v. Coo¬ 
gan. 45 S.Ct. 462. 267 U.S. 589, 69 
L.Ed. 802—Pryor v. Williams, 41 
S.Ct. 36, 251 U.S. 43, 65 L.Ed. 120, 
reversing Williams v. Pryor, Mo., 
200 S.W. 53—Mathewea v. Port 
Utililie.*< Commis.sion of Charles¬ 
ton. S. C., D.C.S.C., 32 F.2d 913— 
Rodgers v. Pennsylvania R. Co., D. 
C.N.Y.. 19 F.2d 522. 

Ark.—Chicago, R. I. & P. Ry. Co. v. 
Abel, 32 S.W.2d 1059, 182 Ark. 651 
—St. Louis-San Francisco Ry. Co. 
V. Conly, 241 S.W. 365, 154 Ark. 29. 
Cal.—Hoogbruin v. Atchison, T. & S. 
F. Ry. Co.. 2 P.2d 992. 213 Cal. 582 
—Bobo V. Northwestern Pac. R. 
Co., 19 P.2d 10. 129 Cal.App. 273, 
certiorari granted Northwestern 
Pac. R. Co. V. Bobo. 54 S.Ct. 59. 290 

U. S. 612, 78 L.Ed. 535, reversed on 
other ground.s 54 S.Ct. 263, 290 U.S. 
499, 78 L.Ed. 462. 

Conn.—Wells v. New York. N. H. & 
H. R. Co., 128 A. 700, 102 Conn. 
361. 

Fla.—('harlotte Harbor & N. Ry. Co. 

V. Truotte, 87 So. 427, 81 Fla. 152— 
Seaboard Air TJne Ry. Co. v. Hess, 
74 So. 500, 73 Fla. 4 94. 

III.—Brink v. Industrial Commission, 
15 N.E.2d 401. 368 Ill. 607—Hines 
v. Ittflustrial Commission, 129 N.E. 
175. 295 Ill. 231—Miller v. Miller, 
257 Ill.App. 287—Brundege v. Chi¬ 
cago, B. & Q. R. Co., 245 Ill.App. 
410—Ca.sh V. Cleveland, C., C. & St. 
L. Ry. Co., 244 Ill.App. 1—Meier v. 
Cleveland. C.. C. & St. L. Ry. Co., 
206 III App. 285—Carlson v. R. Co.. 
205 Ill App. 156—Warren v. Jack- 
son. 204 Ill.App. 576—Dunlavy v. 
Chicago, B. & Q. R. Co., 200 Ill. 
App. 75. 

Ind.—IVnnsylvania R. Co. v. John¬ 
son, 169 N.E. 358, 91 Ind.App. 412— 
Pennsylvania Co. v. Stalker, 119 N. 
E. 163, 67 Ind.App. 329—(Irand 

Trunk Western R. Co. v. Thrift 
Trust Co., 115 N.E. 685, 68 Ind. 
App. 198, rehearing denied Grand 
Trunk Western R. Co. v. Thrift 
Co.. 116 N.E. 756. 68 Ind.App. 198. 

Iowa.— Des Moines ITnion Ry. Co. v. 
Punk, 170 N.W. 529, superseding 
164 N.W. 64 8. 

Kan.—Schaefer v. Lowden, 78 P.2d 
48, 147 Kan. 520. 

Ky.—Louisville & N. R. Co. v. No¬ 
ble’s Adm’x, 28 S.W.2d 733, 234 Ky. 
604—HIne.s v. Burns’ Adm'x, 226 S. 

W. 109, 189 Ky. 761. 

La.—Higginbotham v. Public Bell 
Railroad Commission, App., 181 So. 
6‘5, rehearing denied 181 So. 221. 
Me.—Hatch v. Portland Terminal 
Co., 131 A. 5, 125 Me. 96. 


Md.—Baltimore & O. R. Co. v. Bran¬ 
son. 104 A. 356, 131 Md. 686. 

Mass.—Armburg v. Boston & M. R. 
H., 177 N.E. 665, 276 Mass. 418, 80 
A.I.I.R. 1408. certiorari granted 
Boston & M. R. R. v. Armburg, 52 
S.Ct. 44. 284 U.S. 609. 76 L.Ed. 621, 
and affirmed Boston & M. R. R. v. 
Armburg. 52 S.Ct. 336, 285 U.S. 
334, 76 L.Ed. 729—Lynch v. Boston 
& M. R. R.. 116 N.E. 401, 227 Mass. 
123, L.R.A.1918D 419. 

Miss.—Mobile & O. R. Co. v. Clay, 
125 So. 819, 166 Miss. 463, certio¬ 
rari denied Clay v. Mobile & O. R. 
Co., 51 S.Ct. 24, 282 U.S. 844, 75 L. 
Ed. 749. 

Mo.—Milburn v. Chicago, M., St. P. & 
P. R. Co., 66 S.W.2d 80, 331 Mo. 
1171—^Koonse v. Missouri Pae. R. 
Co., 18 S.W.2d 467, 322 Mo. 813, 
certiorari denied Missouri Pac. R. 
Co. V. Koonse, 50 S.Ct. 34, 280 U.S. 
682, 74 L.Ed. 632—Williams v. 

SchafP. 222 S.W. 412, 282 Mo. 497— 
Holloway v. Missouri, K. & T. Ry. 
Co.. 208 S.W. 27, 276 Mo. 490— 
Hamarstrom v. Mis.souri-Kansns- 
Texas R. Co.. App., 116 S.W.2d 280 
—Myers v. Payne, App., 227 S.W. 
633—Spaw V. Kansas City Termi¬ 
nal Ry. Co.. 201 S.W. 927, 198 Mo. 
App. 552. 

N.TT.—Highland v. Hines, 116 A. 347, 
80 N.H. 179. 

N.Y.—Tjovc V. Baltimore & O. R. Co., 
278 N.Y.S. 289, 244 App.DIv. 72— 
Colt V. Erie R. Co., 179 N.Y.S. 488, 
189 App.Piv. 571—Jaffe v. New 
York Cent. R. Co., 3 N.Y.S.2d 652. 
N.C.—Southwell v. Atlantic Coast 
Line R. Co., 131 S.E. 670, 191 N.C. 
163, certiorari granted Atlantic 
Coast Line R. Co. v. Southwell. 4 6 
S.Ct. 486, 271 U.S. 654, 70 L.Ed. 
1134, and reversed on other 
grounds 48 S.Ct. 25, 275 U.S. 64, 72 
L.Ed. 157—Capps v. Atlantic Coast 
Line R. Co., 101 S.E. 216, 178 N. 
C. 658, certiorari denied 40 S.Ct. 
345, 252 U.S. 580, 64 L.Ed. 72C— 
Gaddy v. North Carolina R. Co., 
96 S.E. 925, 176 N.C. 515. 

Ohio.—McDonald v. Pennsylvania R 
Co., 136 N.E. 894, 105 Ohio St. 280 
—Flemm v. Toledo & O. C. Ry. 
Co., 10 Ohio N.P.,N.S., 273. 

Okl.—Atchison, T. & S. P. Ry. Co. 
V. Myers, 69 P.2d 62, 179 Okl. 637, 
appeal dismissed Myers v. Atchi¬ 
son, T. & S. F. R. Co., 58 S.Ct. 29. 

Or.—Adskim V. Oregon-Washington 
R. & Nnv. Co., 294 1*. 605. 131 Or. 
574—Wintermute v. Oregon-Wash¬ 
ington R. & Nav. Co., 194 P. 420. 
98 Or. 431. 

Pa.—Carlo v. Bessemer & L. E. R. 
Co., 143 A. 5, 293 Pa. 343. certio¬ 
rari denied 49 S.Ct. 25. 278 U.S. 
622, 73 L.Ed. 643—Koons v. Phil¬ 
adelphia & R. Ky. Co., 114 A. 262. 
271 Pa. 468—Hogarty v. Philadel- 
I phia & R. Ry. Co.. 99 A. 741, 255 
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Pa. 236, 8 A.L.R. 1386. error dis¬ 
missed 40 S.Ct. 12, 260 U.S. 660, 
665. 63 L.Ed. 1189—Bernstein v. 
Woodward, 10 Pa.Dist. & Co. 110 
—^Kleinguenther v. Philadelphia & 
R. R. Co., 25 Pa.Dist. 426. 

S.C.—Williamson v. Southern Ry. Co., 
191 S.E. 79, 183 S.C. 312—Thorn¬ 
hill V. Davis, 113 S.E. 370, 121 S.C. 
49, 24 A.L.R. 617. 

Tenn.—Lee v. Tennessee Central Ry. 
Co., 9 Tenn.App. 284—Southern R. 
Co. V. Howard, 1 Tenn.Civ.App. 699. 
Tex.—Galveston, H. & S. A. Ry. Oo. 

V. Wells, 50 S.W.2d 247, 260, 121 
Tex. 310, affirming, Civ.App., 16 S. 

W. 2d 46, citing Corpus Juris —Geer 
V. St. Louis, S. F. & T. Ry. Co., 
194 S.W. 939, 109 Tex. 36—Chicago, 

R. I. & G. Ry. Co. V. De Bord, 192 

S. W. 767, 109 Tex. 20, certiorari 
denied De Bord v. Chicago, R. I. 
& G. R. Co.. 38 S.Ct. 12. 245 U.S. 
652, 62 L.Ed. 532—Rio Grande, E. 
P. & S. F. R. Co. V. Dupree, Com. 
App., 55 S.W.2d 522. affirming. Civ. 
App., 35 S.W.2d 809—Panhandle & 
S. F. Ry. Co. V. Brooks, Civ.App., 
199 S.W. 665, affirmed, Com.App., 
222 S.W. 186. 

Va.—Norfolk & W. Ry. Co. v. Lump¬ 
kins, 144 S.E. 485, 151 Va. 173— 
Shumaker’s Adm’x v. Aflaritie 
Coast Line R. Co.. 99 S.E. 739, 125 
Va. 393. 

12 C.J. p 74 note 97, p 75 note 98. 

Federal statute Is not cumulative 
or supplementary to state law. 

Cnl.—Los Angeles & S. L. R. Co. v. 
Industrial Accident Commission, 43 
P.2d 282, 2 Cal.2d 685. 

Ill.—Hunt V. Illinois Southern Ry. 
Co., 196 Ill.App. 539. 

N.H.—Sweeney v. Boston & M. R. R.. 
174 A. 676, 87 N.H. 90. affirmed 175 
A. 243, 87 N.H. 90. certiorari denied 
55 S.Ct. 638, 294 U.S. 728, 79 L.Ed. 
1258. 

Bven lu respect of Injuries occur¬ 
ring without fault, for which the 
federal act provides no remedy, there 
IS no room for state regulation.— 
Bergeron v. Texas & P. Ry. Co., 80 
So. 262, 144 La. 225—I’eterson v. 
Louisiana Ry. & Nav. Co., 119 So. 
759, 9 La.App. 714. 

Act held inapplicable as to injuries 
received by an employee on an 
ocean-going ship pl.\ing between 
ports of different states, operated by 
a corporation which is also an inter¬ 
state railway carrier—Clyde S. S. 
Co. V. Walker, 37 S.Ct. 545. 244 U.S. 
255, 61 L.Ed. 1116, reversing In re 
Walker, 109 N.E. 601, 216 N.Y. 629, 
Ann.Cas.l916B 87—Southern Pac. Co. 
V. Jensen, .37 S.Ct. 624. 244 U.S. 206, 
61 L.Ed. 1086. L.R.A.1918C 451, Ann. 
Cas.l917E 900, reversing Jensen v. 
Southern Pac. Co., 109 N.E. 600, 216 
N.Y. 614, L.R.A.1916A 403, Ann.Cas. 
1916B 276. 
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regardless of whether they are statutes,^^ municipal 
ordinances,®® constitutional provisions,®^ or com¬ 
mon-law principles.®® In a case within this field 
the exclusive governing law consists of federal leg¬ 
islation®® as interpreted by the federal courts^ and 


applicable principles of the common law as inter¬ 
preted by the federal courts ;2 and this is true as to 
all questions of substantive liability,® the rights, 
remedies, duties, and obligations of the parties,^ the 


»5. U.S.—Norfolk & W. Ry. Co. v. 

Hall, C.C.A.W.Va., 49 F.2d 692. 

Ala.—McDufT v. Kurn, 172 So. 886, 
233 Ala. 619. 

Ariz.—Saxton v. El Paso & S. W. R. 

Co.. 188 P. 257. 21 Ariz. 323. 

Ark.—Missouri Pac. R. Co. v. Skip¬ 
per. 298 S.W. 849, 174 Ark. 1083. 
certiorari denied 48 S.Ct. 322, 276 

U. S. 629, 72 L.Ed. 740. 

Colo.—Denver & R. G. R. Co. v. Wil¬ 
son, 163 r. 867, 62 Colo. 492. 

Ill.—^Brundtiffe v. Chicasro, B. & I. R. 
Co., 164 N.E. 433, 324 Ill. 74— 
Borrow v. ChloaRo. B. & Q. R. Co., 
206 Ill.App. 287—^Hunt v. Illinois 
Southern Ry. Co.. 196 Ill.App. 639. 
Mich.—^Kruk v. Minneapolis. St. P. & 
S. S. M. Ry. Co.. 229 N.W. 479, 249 
Mich. 685. 

Mo.—Garber v. Missouri Pac. Ry. Co., 
210 S.W. 377. 

Minn.—McLain v. Chicago Great 
Western R. Co.. 167 N.W. 349, 140 
Minn. 35. 

N.J.—Swank v. Pennsylvania R. Co., 
104 A. 26. affirmed 111 A. 44, 94 N. 
J.Law 546, and certiorari denied 
Pennsylvania R. Co. v. Swank, 41 
S.Ct. 12. 254 U.S. 638, 65 L.Ed. 451. 
N.C.—Capps V. Atlantic Coast Line 
R. Co.. Ill S.B. 533, 183 N.C. 181. 
N.D.—Schantz v. Northern Pac. Ry. 

Co., 173 N.W. 666, 42 N.D. 377. 
Okl.—Chicago, R. I. & P. Ry. Co. v. 
Hessenflow, 170 P. 1161, 69 Okl. 
185. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 

Bernnard, Civ.App., 276 S.W. 506. 
Va.—Southern Ry. Co. v. Wilmouth, 
153 S.E. 874. 154 Va. BS2, certiorari 
denied Wilmouth v. Southern Ry. 
Corporation. 51 S.Ct. 81, 282 U.S. 
878, 75 L.Ed. 775. 

W.Va.—Easter v. Virginian Ry. Co., 
86 S.E. 37. 76 W.Va. 383. 

90L Ill.—Brundege v. Chicago, B. & 

Q. R. Co.. 154 N.E. 433, 324 Ill. 74. 
Minn.—McLain v. Chicago Great 
Western R. Co.. 167 N.W. 349, 140 
Minn. 35. 

97. Okl.—Chicago, R. I. & P. Ry. Co. 

V. Hessenflow, 170 P. 1161, 69 Okl. 
185. 

Or.—Christie v. Great Northern Ry. 

Co., 20 P.2d 377, 142 Or. 321. 

Va.—Southern Ry. Co. v. Wilmouth, 
153 S.E. 874, 154 Va. 582. certiorari 
denied Wilmouth v. Southern Ry. 
Corporation. 51 S.Ct. 81, 282 U.S. 
878, 75 L.Ed. 776. 

98. Ill.—Hunt v. Illinois Southern 
Ry. Co.. 196 Ill.App. 639. 

Minn. — McLain v. Chicago Great 
Western R. Co., 167 N.W. 349, 140 
Minn. 35. 


W.ya.—Easter v. Virginian Ry. Co., 
86 S.E. 37, 76 W.Va. 383. 

99. Ark.—St. Louls-San Francisco 
Ry. Co. V. Conly, 241 S.W. 366, 154 
Ark. 29. 

Cal.—Prichard v. Southern Pac. Co., 
51 P.2d 426, 9 Cal.App.2d 701— 
Dick V. Atchison, T. & S. F. Ry. 
Co., 287 P. 538. 106 Cal.App. 363. 
Ga.—Southern Ry. Co. v. Blanton, 
App., 192 S.E. 437. 

Ill.—Carlson v. Chicago Great West¬ 
ern R. Co., 206 Ill.App. 166. 

Ky.—^Louisville & N. R. Co. v. Bran¬ 
denburg. 270 S.W. 1, 207 Ky. 689. 
Mass.—Dewing v. New York Cent. R. 
Co., 183 N.E. 764, 281 Mass. 351— 
Griffin v. New York. N. H. & 11. R. 
Co., 181 N.E. 839, 279 Mass. 511. 
Miss.—^Watkins v. Jackson & E. R. 
Co., 116 So. 897, 149 Miss. 766— 
Gulf & S. I. R. Co. v. Hales, 105 
So. 458, 140 Miss. 829. 

Mo.—Spaw V. Kansas City Terminal 
Ry. Co., 201 S.W. 927. 198 Mo.App. 
652. 

N.C.—Cole V. Seaboard Air Line Ry. 
Co., 164 S.E. 682, 199 N.C. 389, 
certiorari denied Seaboard Air Line 
Ry. Co. V. Cole, 61 S.Ct. 182, 282 
U.S. 898, 75 L.Ed. 79—Austin v. 
Southern Ry. Co., 148 S.E. 446, 197 
N.C. 319—Cobia v. Atlantic Coast 
Line R. Co., 126 S.E. 18. 188 N.C. 
4 87. 

Ohio.—Pittsburg, C., C. & St. L. Ry. 

Co. v. Lucas, 17 Ohio App. 408. 

Or.—Ebell v. Oregon-Washington R. 
& Nav. Co., 221 P. 1062, 110 Or. 
665. 

Pa.—Patterson v. Pennsylvania R. 
Co., 131 A. 484, 284 Pa. 577, certio¬ 
rari denied Pennsylvania R. Co. v. 
Patterson, 46 S.Ct. 349, 270 U.S. 
649, 70 L.Ed. 780. 

S.C.—^Williamson v. Southern Ry. 

Co., 191 S.E. 79, 183 S.C. 312. 

Tex.—Gulf, C. & S. F. R. Co. v. Spi¬ 
vey, Civ.App., 66 S.W.2d 665, cer¬ 
tiorari denied Spivey v. Gulf, C. & 
S. F. R. Co., 64 S.Ct. 98, 290 U.S. 
676, 78 L.Ed. 683—Dawson v. Tex¬ 
as & P. Ry. Co., Civ.App., 45 S.W. 
2d 367, reversed on other grounds 
70 S.W.2d 392, 123 Tex. 191. certio¬ 
rari denied Texas & P. Ry. Co. v. 
Dawson, 66 S.Ct. 110, 293 U.S. 580, 
79 L.Ed. 677—Panhandle & S. F. 
Ry. Co. v. Brooks, Civ.App., 199 S. 
W. 665, affirmed. Com.App., 222 S. 
W. 186. 

1. Ariz.—Southern Pac. Co. v. Gas- 
telum, 297 P. 876, 38 Ariz. 127. 
Iowa.—Bennett v. Atchison, T. & S. 
F. Ry. Co., 183 N.W. 424, 191 Iowa 
1333. 


N.C.—^Wolfe v. Atlantic Coast Line 

R. Co.. 155 S.E. 459, 199 N.C. 613. 
Tenn.—Draper v. Louisville & N. R. 

Co.. 66 S.W. 1003, 17 Tenn.App. 213. 

2. Minn.—McLain v. Chicago Great 
Western R. Co.. 167 N.W. 349, 140 
Minn. 36. 

Miss.—Yazoo & M. V. R. Co. v. Sud- 
duth, 157 So. 527, 171 Miss. 619, 
certiorari denied Sudduth v. Yazoo 
& M. V. R. Co.. 55 S.Ct. 827, 295 
U.S. 748. 79 L.Ed. 1693. 

N.C.—Cole v. Seaboard Air Line Ry. 
Co., 154 S.E. 682. 199 N.C. 389, cer¬ 
tiorari denied Seaboard Air Line 
Ry. Co. v. Cole, 51 S.Ct. 182, 282 U. 

S. 898, 76 L.Ed. 791—Austin v. 
Southern Ry. Co.. 148 S.E. 446, 197 
N.C. 319. 

S.C.—^Williamson v. Southern Ry. 

Co., 191 S.E. 79, 183 S.C. 312. 

Tenn.—Draper v. Louisville & N. R. 
Co.. 66 S.W.2d 1003. 17 Tenn.App. 
213. 

Tex.—Panhandle & S. P. Ry. Co. v. 
Brooks, Civ.App., 199 S.W. 665, af¬ 
firmed, Com.App., 222 S.W. 186. 

3. Cal.—Iloogbruin v. Atchison, T. & 
S. F. Ry. Co., 2 P.2d 992, 213 Cal. 
582. 

Idaho.—Roy v. Oregon Short Line R. 
Co.. 42 P.2d 476, 55 Idaho 404, cer¬ 
tiorari denied Oregon Short Line 
R. Co. v. Roy. &6 S.Ct. 89, 296 U.S. 
579. SO L.Ed. 409. 

N.C.—Lamb v. Atlantic Coast Line 
R. Co., 103 S.E. 440, 179 N.C. 619. 

4. U.S. — Chesapeake & O. Ry. Co. v. 
Kuhn, Ohio, 62 S Ct. 4.5. 284 U.S. 
44, 76 L.Ed. 1B7—Frazier v. Hines, 
D.C.S.C., 260 F. 874. 

Cal.—Hooghruin v. Atchison, T. & S. 

P. Ry. Co., 2 P.2d 992, 213 Cal. 682. 
Ill.—Union Bank of Chicago v. Chi¬ 
cago & N. W. Ry. Co., 267 Ill.App. 
554. 

Ind.—Chesapeake & O. Ry. Co. v. 
Fultz, 161 N.E. 835, 91 Ind.App. 
639, certiorari denied 61 S.Ct. 81, 
282 U.S. 866, 76 L.Ed. 757. 

Iowa.—McCutcheon v. Chicago, M. & 
St. P. Ry. Co., 164 N.W. 774. 181 
Iowa 601. 

Ky.—Louisville & N. R. Co. v. Grant, 
27 S.W.2d 980, 234 Ky. 276. 

Mass.—McCarthy v. New York, N. H. 
& H. R. R., 189 N.E. 30. 286 Mass. 
211—Dewing v. New York Cent. 
R. Co., 183 N.E. 754, 281 Mass. 351. 
Mich.—Sterner v. Michigan Cent. R. 

Co., 204 N.W. 102, 231 Mich. 382. 
Miss.—Gulf, M. & N. R. Co. v. Brown, 
108 So. 503, 143 Miss. 890. 

Mo.—Montgomery v. Terminal R. 
Ass'n of St. Louis, 78 S.W.2d 236, 
335 Mo. 848, certiorari denied 66 S. 
Ct. 118. 293 U.S. 602. 79 L.Ed. 694 
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fellow-servant rule,® and the defense of assump¬ 
tion of risk.® 

While, as noted in the C.J.S. title Master and 
Servant § 173, also 39 CJ. p 266 note 31, p 267 note 
32, in an action brought in a state court under the 
federal Employers’ Liability Act, state laws and 
rulings as to practice and procedure, as distinguish¬ 
ed from substantive law, may be followed to the ex¬ 
tent that it is not provided otherwise by the federal 


§ 78 

statute, a state statute creating a presumption of 
negligence*^ or placing on the railroad company the 
burden of showing absence of negligence,® is sub¬ 
stantive law and not applicable or controlling, and 
federal, rather than state, law controls the limita¬ 
tion of the action,9 the kind or amount of evidence 
required to establish negligence,^® the measure of 
damages,^! and a compromise.^^ However,- the 
federal Employers’ Liability Act does not nullify 
or repeal, but only supersedes, existing rules of law 


—Riley V. Wabash Ry. Go., 44 S. 
W.2d 136. 328 Mo. 910. 

N.H.—Sweeney v. Boston & M. R. 

R. , 174 A. 676, 87 N.H. 90. affirmed 
17B A. 243, 87 N H. 90, certiorari 
denied 55 S.Ct. G38, 294 U.S. 728, 
79 L..Ed. 1258. 

N.Y.—Kent v. Erie R. Co., 126 N.E. 
646, 228 N.Y. 94, reversing 167 N. 
Y.S. 1108, 181 App.Div. 969, mo¬ 
tion denied 132 N.E. 880, 231 N.Y. 
541. 

N.C.—McGraw v. Southern Ry. Co., 
175 S.E. 286, 206 N.C. 873. 

Ohio.—Bevan v. New York, C. & St. 
L.. R. Co., 6 N.E.2d 982. 132 Ohio 
St. 245. 

Pa.—Zimmerman v. Western Union 
Telegraph Co., 77 Pa.Super. 127. 
Tex.—Texas & N. O. R. Co. v. War¬ 
den, 78 S.W.2d 164, 125 Tex. 193, 
reversing, Civ.App., 49 S,W.2d 486 
—Saxon V. Atchison, T. & S. P. Ry. 
Co., Com.App., 36 S.W.2d 228, re¬ 
versing, Civ.App., Atchison, T. & 

S. P. Ry. Co. V. Saxon, 21 S.W.2d 
686, and rehearing denied. Com. 
App., Saxon v. Atchison, T. & S. 
F. Ry. Co., 38 S.W.2d 775, certio¬ 
rari granted Atchison, T. & S. P. 
Ry. Co. V. Saxon, 52 S.Ct. 30, 284 
II.S. 604, 76 Li.Ed. 518, reversed on 
other grounds 62 S.Ct. 229, 284 U. 
S. 458, 76 Li.Ed. 397, conformed to, 
Com.App., Saxon v. Atchison, T. 
& S. F. Ry. Co., 60 S.W.2d 1095— 
Sears v. Texas & N. O. Ry. Co., 
Com.App., 266 S.W. 400, affirming, 
Civ.App., 247 S.W. 602—Southern 
Pac. Co. V. Clayton, Civ.App., 81 
S.W.2d 788, error refused, and cer¬ 
tiorari denied 56 S.Ct. 155, 296 U. 
S. 631, 80 L.Ed. 448. 

Bight of parent to recover for loee 
of eervioee of Injnred minor child 

U.S.—New York Cent. & H. R. R. Co. 

V. Tonsellito, N.J., 37 S.Ct. 620, 
244 U.S. 360, 61 L.Ed. 1194. 

Ky.—Louisville & N. R. Co. v. 
Brandenburg, 270 S.W. 1, 207 Ky. 
689. 

Contrary view.—^Nelson v. Illinois R. 
Co., 165 N.W. 169, 173 Iowa 161— 
Tonsellito v. New York Cent., etc., 
R. Co., 94 A. 804, 87 N.J.Law 661. 
Subject matter of state etatntee held 
inapplicable 

(1) Employment of minors. 

U.S.—Chesapeake & O. Ry. Co. v. 
Stapleton. 49 S.Ct. 442, 279 U.S. 


687, 73 L.Ed. 861, reversing Ches¬ 
apeake & O. Ry. Co. V. Stapleton's 
Guardian, 3 S.W.2d 209, 223 Ky. 
164, certiorari granted Chesapeake 
& O. R. Co. V. Stapleton, 49 S.Ct. 
8, 278 U.S. 685, 73 L.Ed. 520. 

Ark.—St. Louis-San Francisco Ry. 
Co. V. Conly, 241 S.W. 365, 154 Ark. 
29. 

Cal.—Smithson v. Atchison, T. & S. 

P. Ry. Co.. 162 P. Ill, 174 Cal. 148. 
Mich.—Petra nek v. Minneapolis. St. 
P. & S. S. M. Ry. Co.. 216 N.W. 467, 
240 Mich. 655. 

(2) Duty to keep lookout.—Chica¬ 
go. R. I. & P. Ry. Co. V. Adams, 62 

5. W.2d 947. 187 Ark. 816, 89 A.L. 
R. 688—St. Louis Southwestern Ry. 
Co. V. Martin. Ark., 262 S.W. 982, 
certiorari denied 45 S.Ct. 123, 266 
U.S. 623, 69 L.Ed. 473. 

(3) Duty to provide safe place to 
work.—^Kolasinski v. Chicago, M. & 
St. P. Ry. Co., 169 N.W. 563, 164 Wis. 
60. 

Pa.—Royer v. Pennsylvania R. 
Co., 103 A, 276, 259 P. 438. 

6. Mo.—Woosley v. Wabash Ry. Co., 
App., 274 S.W. 871. 

Contrary view.—Holloway v. Mis¬ 
souri, K. & T. Ry. Co., 208 S.W. 27, 
276 Mo. 490. 

Neb.—Preble v. Union Stockyards 
Co. of Omaha, 193 N.W. 910, 110 
Neb. 383. 

N.C.—^Planters Nat. Bank & Trust 
Co. of Rocky Mount v. Atlantic 
Coast Line R. Co., 181 S.E. 636, 208 
N.C. 574—Jones v. Norfolk South¬ 
ern R. Co., 97 S.E. 48, 176 N.C. 260. 
Tex.—Hamilton v. St. Louis, S. P. & 

T. Ry. Co.. 283 S.W. 475, 115 Tex. 
455, affirming, Civ.App., Magnolia 
Petroleum Co. v. Hamilton, 251 S. 

W. 697—Chicago, R. I. & G. Ry. 
Co. V. De Bord, 192 S.W. 767, 109 
Tex. 20, certiorari denied De Bord 

V. Chicago, R. I. & G. R. Co., 38 S. 
Ct. 12, 246 U.S. 652, 62 L.Ed. 532— 
Hines v. Bannon. Civ.App., 221 S. 

W. 684—Houston Belt & T. Ry. 
Co. V. Christian, Civ.App., 209 S.W. 
816, error refused—Schalf v. Hen- 
drich, Civ.App., 207 S.W. 543—Har¬ 
grove V. Gulf, C. & S. P. Ry. Co., 
Civ.App., 202 S.W. 188. 

7. Pla.—Louisville & N. R. Co. v. 
Rhoda, 74 So. 19, 73 Fla. 12. 

fr Ark.—St. Louis. I. M. & S. Ry. 
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Co. V. Steel, 197 S.W. 288, 129 Ark. 
620. 

9. Fla.—Seaboard Air Line Ry. Co. 
V. Hess, 74 So. 500, 73 Fla. 494. 

Mo.—Cox V. Missouri-Kansas-Texas 

R. Co., 76 S.W.2d 411, 335 Mo. 1226. 

10. U.S.—Chicago, M. & St. P. Ry. 
Co. V. Coogan, 46 S.Ct. 564, 271 U. 

S. 472, 70 L.Ed. 1041, reversing 
Coogan V. Chicago, M & St. P. Ry. 
Co., 200 N.W. 477, 160 Minn. 411, 
certiorari granted Chicago. M. & 
St. P. R. Co. V. Coogan. 45 S.Ct. 
462. 267 U.S. 589. 69 L.Ed. 802. 

Ark.—St. Louis-San Francisco Ry. 
Co. V. Pine, 44 S.W.2d 340, 184 Ark. 
940, certiorari denied 62 S.Ct. 502, 
286 U.S. 552, 76 L.Ed. 1287. 

Ind.—Pennsylvania R. Co. v. John¬ 
son, 169 N.E. 358, 91 Ind.App. 412. 
Maas.—Shipp v. Boston & M. R. R., 
186 N.E. 653, 283 Mass. 266. 

Miss.—Mobile & O. R. Co v. Clay, 
125 So. 819, 156 Miss. 463, certio¬ 
rari denied Clay v. Mobile & O. R. 
Co., 61 S.Ct. 24, 282 U.S. 844, 75 
L.Ed. 749. 

Z>ivorgont authority 

As the federal Employers’ Liabil¬ 
ity Act does not define the character 
or degree of negligence necessary to 
a recovery, and us there is no federal 
common law, the common law of the 
state will prevail as to such matter, 
in an action under that act.—Arens 
V. Baltimore & O. C. T. R. Co., 213 
I11.APP. 273. 

11. Ill.—^Armstrong v. Chicago & W. 

1. R. Co., 263 Ill.App. 126, affirmed 
183 N.E. 478, 350 Ill. 426, certiorari 
denied Chicago & W”. I. R Co. v. 
Armstrong, 53 S.Ct. 523, 289 U.S. 
724, 77 L.Ed. 1475—Miller v. Mil¬ 
ler, 257 Ill.App. 287. 

Ind.—Baltimore & O. S. R. Co. v. 
Berdon, 150 N.E. 407. 195 Ind. 265, 
denying rehearing Baltimore & O. 
S. W. R. Co. V. Berdon, 145 N.E. 

2, 195 Ind. 265, certiorari denied 
46 S.Ct. 226. 266 U.S. 633, 69 L.Ed. 
479—Wabash Ry. Co. v. Whitcomb, 
154 N.E. 885, 94 Ind.App. 190, cer¬ 
tiorari denied 52 S.Ct. 395, 285 U.S. 
546, 76 L.Ed. 937. 

N.C.—Hubbard v. Southern Ry. Co., 
166 S.E. 802, 203 N.C. 675. 

12. La.—Hamilton v. Louisiana Ry. 
& Nov. Co.. Ill So. 184, 162 La. 
841, reversing 6 La.App. 304. 
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in a proper case;^^ and furthermore it supersedes 
the laws of the states only where they cover the 
same field^^ and, in a particular case, only where 
both the carrier and the employee are engaged in 
interstate commerce at the lime of the injury it 
does not supersede existing state laws, whether 
common-law or statutory, nor prevent a further ex¬ 
ertion of state power, as to liability for death or in¬ 
jury occurring in purely intra-state commerce; in 
this field the jurisprudence of the state is supreme 
and exclusive.!® While, in a case brought under 
the federal statute in a state court, the question 
of whether the employee was engaged in interstate 
commerce is a federal question to be determined ac¬ 
cording to the construction accorded the federal act 
by the supreme court of the United States,nev¬ 
ertheless, in a case brought in a state court under a 
state statute, judicial power to determine whether 
the employee was engaged in intra-state or inter¬ 


state commerce is in no way inferior or subordi¬ 
nate to the same power in a case brought under the 
federal act.!* 

Safety Appliance and Boiler Inspection Acts, 
While congress has power, in requiring the use of 
certain safety appliances on the vehicles of an in¬ 
terstate railroad, to afford a remedy for a violation 
of the requirement resulting in the death of, or in¬ 
jury to, an employee engaged in intra-state com¬ 
merce,!* and the Safety Appliance Acts impliedly 
recognize a right to recover for injuries resulting 
from a violation thereof, they do not create a cause 
of action but instead leave enforcement of liability 
to the common law or some applicable statute.-* 
Where the injury resulting from a violation of the 
acts occurs in interstate commerce, suit may be 
brought under the federal Employers' Liability Act 
in connection with the Safety Appliance Acls,^! and 
the case will be governed by both statutes ;22 but. 


13. Mo.—miderbrand v. St. Louis- 
San PraiK'isco Ry. Co., 298 S.W. 
1069, 220 Mo.App. 1229. 

14. Til.—Taylor v. Southern Ry. Co.. 
182 N.E. 805. 350 Ill. 139. reversing 
259 Ill.App. 271. 

Statute la nature of amendment of J 
ehaiter of a railroad company, such' 
as one reserving to the company the 
right to cut down standing trees in 
danger of falling on its road, is not 
superseded by the federal Employers’ 
Liability Act.—O’Connor v. Chicago, 
M. & St. P. Ry. Co., 158 N.W. 343, 
163 Wis. 653, affirmed Chicago, M. 
& St. P. Ry. Co. V. O’Connor, 39 S. 
Ct. 21, 248 U.S. 536, 63 L.Ed. 408. 

15w Ala.—^American Ry. Express Co. 
V. Compton, 87 So. 810, 205 Ala. 
298. 

16b U.S.—Boston & M. R. R. v. 
Armburg, 52 S.Ct. 336, 285 U.S. 234, 
76 L.Ed. 729, affirming Armburg v. 
Boston & M. R. R. Co.. 177 N.E. 
665, 276 Mass. 418, certiorari 

granted Boston & M. R. R. v. Arm¬ 
burg, 62 S.Ct. 44, 284 U.S. 609, 76 
L.Ed. 621—Chicago, R. I. & P. Ry. 
Co. V. Schendel, 46 S.Ct. 420, 270 
U.S. 611, 70 L.Ed. 757, 63 A.L.R. 

1265, reversing Schendel v. Chica¬ 
go, R. I. & P. Ry. ("o., 204 N.W. 
662, 163 Minn. 460, certiorari grant¬ 
ed Chicago, R. 1. & P. R.v. Co. v. 
Schendel, 46 S.Ct. 26, 269 U.S. 543, 
70 L.Ed. 403—Chicago. R. I. & P. 
Ry. Co. V. Elder, 46 S.Ct. 420, 270 
U.S. 611, 70 L.Ed. 757, 63 A.L.R. 

1266, reversing Elder v. Chicago, 
R. I. & P. Ry. Co., 204 N.W. 657, 
163 Minn. 457, certiorari granted 
Chicago. U. I. & P. Ry. Co. v. 
Elder. 46 S.Ct. 26, 269 U.S. 544, 70 
L.Ed. 403. 

Ky.—Idol v. Louisville & N. R. Co., 
261 S.W. 878, 879. citing Corpus 
Juris. 


Pa.—Hogarty v. Philadelphia & R. 
Ry. Co., 99 A. 741. 255 Pa. 236. 8 
A.Tj.R. 1386, error dismissed 40 S. 
Ct. 12, 250 U.S. 650, 665, 63 L.Ed. 
1189. 

Wash—Schosbock v. Chicago, M., St. 
P. & P. R. Co.. 63 P.2d 477, 18S 
Wash. 672, modified on other 
grounds 71 P.2d 548. 

12 C.J. p 75 note 99. 

Appllcatlou limited bj construction 

Where a state employers’ liability 
act is construed to apply only to 
intra-state traffic, it is not supersed¬ 
ed by the federal statute.—Plemm v. 
Toledo & O. C. Ry. Co., 10 Ohio N.P., 
N.S.. 273—12 C.J. p 76 note 1. 

Vnezercised power of congress 

While congress has power to enact 
legislation covering Interstate car¬ 
riers whether engaged in interstate 
or intra-state traffic. It has seen fit 
to adopt only such legislation as 
provlde.M a remedy when the parties 
are engaged in interstate commerce 
and it has not legislated in this rc- 
.spect with regard to intra-state 
commerce.—Baltimore & O. R. Co. v. 
Shober, 176 N.E. 88, 38 Ohio App. 
216. 

17. Tex.—Texas & P. Ry. Co. v. 
Kelly, Com.App., 61 S.W.2d 299. 
reversing, Civ.App., 35 S.W.2d 749, 
certiorari denied Kelly v. Texas & 
P. R. Co.. 53 S.Ct. 90, 287 U.S. 644, 
77 LEd. 667. 

Wash.—Kidder v. Marysville & A. 
Ry. Co., 296 P. 162, 160 Wash. 471, 
affirmed 300 P. 170, 160 W’ash. 471. 

18. U.S.—Chicago. R. I. & P. Ry. 
Co. V. Elder, 46 S.Ct. 420, 270 IJ. 
S. 611, 70 L.Ed. 757, 63 A.L.R. 1265. 
reversing Elder v. Chicago, R. 1. 
& P. Ry. Co., 204 N.W. 667, 163 
Minn. 457, certiorari granted Chi¬ 
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cago, R. T. & P. Ry. Co. v. Elder, 
46 set. 26. 269 TT.S. 544. 70 L.Ed. 
40.3—Chicago, R. I. & P. Ry. Co. v. 
Schendel, 46 S.Ct. 420, 270 US. 611, 
70 L.Ed. 757, 53 A.T. R. 1265. re¬ 
versing Schendel v. Chicago, R. I. 
& P. Hy. Co., 204 N.W 552, 163 
Minn. 460, certiorari granted Chi¬ 
cago, R. I. & P. Ry. Co. v. Schendel. 
46 S.Ct. 26, 269 U.S. 543, 70 LEd. 
403. 

19. La.—Bergeron v. Texas & P. Ry. 
Co., 80 So. 262, 144 La. 225. 

12 C.J. p 70 note 24. 

20. U.S.—Tipton V. Atchison. T. & 
S. F. Ry. Co.. Cal., 56 S.Ct. 715, 
298 U.S. 141, 80 LEd. 1091, 104 A. 
L.R. 831, affirming, C.C.A., 78 F.2d 
450, certiorari granted 56 S.Ct. 501, 
297 U.S. 700, 80 L.Ed. 989—Gilvary 
V. Cuyahoga Valley Ity. Co., 54 S. 
Ct. 573, 292 U.S. 57, 78 L.Ed. 1123, 
affirming 188 N.E. 4, 127 Ohio St. 
402, certiorari granted 54 S.Ct. 229, 
290 U.S. 622, 78 LEd. 543—Moore 
V. Chesapeake & O. Ry. Co., Ind., 
54 S.Ct. 402, 291 U.S. 205, 78 L.Ed. 
765. 

21. U.S.—Moore v. Chesapeake & O. 
Ry. Co., supra. 

22. U.S.—St. Louis Merchants’ 
Bridge Terminal Ry. Co. v. Schuer- 
man. Mo., 237 F. 1, 150 C.C.A. 203, 
certiorari denied 37 S.Ct. 246, 242 
U.S. 652, 61 L.Ed. 546. 

Wis.—Sullivan v. Minneapolis, St. P. 
& S. S. M. Ry. Co., 167 N.W. 311, 
167 Wis. 518. 

State statute ae to aseumptiou of 

risk is superseded, as to carriers and 
employees engaged In interstate 
commerce, by the Safety Appliance 
Act.—Chicago, R. I. & G. Ry. Co. v. 
Bennnard, Tex.Civ.App.. 276 S.W. 605. 
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where the injury occurs in intra-state commerce, 
the state may provide the remedy and the remedy 
which it does provide is cxclusive.23 Like consid¬ 
erations apply where death or injury results from 
a violation of the Boiler Inspection Act.24 

(b) Exemption from Liability 

A provision of the federal Employers' Liability Act 
Invalidating any contract, rule, regulation, or device 
intended to exempt a common carrier from liability creat¬ 
ed by the statute is valid and supersedes state statutes 
In the same field. 

A Statute providing? that no railroad operating in 
the state may establish or maintain any relief as¬ 
sociation, the rules of which shall require any em¬ 
ployee becoming a member thereof to enter into a 
contract surrendering or waiving any right to dam¬ 
age against the railroad for personal injury or 
death, or to agree to surrender or waive any right 
whatever in case he asserts such claim for damages, 
is not invalid as an interference with interstate 
commerce,25 but it is superseded and rendered in¬ 
operative by a provision of the federal Employers* 
Liability Act which invalidates any contract, rule, 
regulation, or device, the purpose or intent of 
which is to enable a common carrier to exempt it¬ 
self from liability created by the act,26 and which 
is valid,27 even though it api)lies to existing agree¬ 
ments for exemption of liability. 


(c) Workmen's Compensation Acts 

A state workmen's compensation act may be opera¬ 
tive as to an injury to a railroad employee occurring In 
Intra-state commerce, but not as to one occurring in in¬ 
terstate commerce. 

A state workmen’s compensation act which does 
not reach into any field exclusively occupied by the 
Federal Employers’ Liability Act or other federal 
legislation is not unconstitutional as imposing a 
burden on interstate commerce or as invading a 
field already occupied by federal legislation.29 Un¬ 
less the case is within some exception in the par¬ 
ticular statute,^® comi)ensation may be awarded un¬ 
der a state workmen’s compensation act for an in¬ 
jury to a railroad employee where, at the time of 
injury, he was engaged in purely inlra-state com¬ 
merce or it does not appear that, at that time, both 
he and the carrier were engaged in interstate com¬ 
merce,21 even though the railroad company is in a 
general sense engaged in interstate commerce,22 or 
is both an interstate and intra-state carricr.23 On 
the other hand, the field of liability of a railroad 
carrier for the death of, or injury to, an employee 
occurring while both the carrier and the employee 
were engaged in interstate commerce is exclusively 
occupied by the Federal Employers’ Liability Act, 
as stated supra § 78 e (4) (a); and in this field all 
state workmen’s compensation acts are excluded. 


23. U.S.—Tipton v. Alchi»on, T. & 
S. F. Ry. Co., Cal., 56 S.Ct. 71,5, 29S 

U.S. 141, 80 L.Ed 1091, 104 A.L H 
8:i], affirming, C.C.A., 78 F.2d 450, 
certiorari planted .56 S.Ct. 501, 297 
U.S. 700, 80 L.Ud. 9«9~Moore v 
Chesapi'ake & O. Ry. Co., Tnd., 54 
S.Ct. 402, 291 U.S. 205, 78 L.Ed. 
755. 

24^ Cal.—Walton v. Southern Pac. 
Co., App., 48 P.2d 108, certiorari 
denied Southern Pac. Co. v. Wal¬ 
ton, 56 set. 308, 296 U.S. 647, 80 
L.Ed. 461, rehearine: denied 56 S. 
Ct. 380, 296 U.S. 665, 80 L.Ed. 474. 
N.C.—Gerow v. Seaboard Air Line 
Ry., 128 S.E. 345, 189 N.C. 813, cer¬ 
tiorari denied Seaboard Air Line 
Ry. Co. V. Gerow, 46 S.Ct. 121, 269 
U.S. 584, 70 L.Ed. 425. 

26. Ind.—Pittsburgh, C., C. & St. 
L. Ry. Co. V. Miller, 120 N.E. 706, 
187 Ind. 684—Vandalia R. Co. v. 
Kelly, 119 N.E. 257. 187 Ind. 323. 

12 C.J. p 77 note 9. 

2& Ind.—Vandalia R. Co. v. Sanders, 
121 N.E. 275, 187 Ind. 704—Pitts¬ 
burgh, C.. C. & St. L. Ry. Co. v. 
Miller, 120 N.E. 706, 187 Ind. 684. 
Other etate statutory provlsioae 
relating to relief associations may 
not be in conflict with the federal 
statute.—Baltimore & O. S. W. R. 

15 C.J.S.—27 


Co. V Bailey, 124 N E. 195, 99 Ohio 
St. 312, error dismissed 40 S.Ct. 118, 
251 U.S. 564, 64 L.Ed. 416. 

27. Ind.—Pittsburgh, C., C. & St. L. 
Ry. ('"o. V. Miller, 120 N.E. 706, 187 
Ind. 684. 

12 C.J. p 70 note 33. 

28. U.S.—I'hiladelphia, etc., R. Co. 

V. Schubert, 32 S.Ct. 589, 224 U.S. 
603, 56 L.Ed. 911, aflirming 36 App., 
D.C. 565. 

29. U.S.—Boston & M. R. R. v. Arm- 
burg, Mass., 52 S.Ct. 336, 285 U.S. 
234, 76 I.<.Ed. 729, aflirming Arm- 
burg V. Boston & M. R. R. Co., 177 
N.E. 665. 276 Mass. 418, certiorari 
granted Boston & M. R. R. v. Arm- 
burg, 52 S.Ct. 44, 284 U.S. 609, 76 
L.Ed. 521. 

Neb.—Claus v. De Vere, 235 N.W. 

450, 120 Neb. 812. 

71 C.J. p 316 note 20. 

30. La.—Salvaggio v. Illinois Cent. 
R. Co., 91 So. 549, 151 La. 66— 
Bergeron v. Texa.s & P. Ry. Co., 
80 So. 262, 144 La. 225. 

Neb.—Chicago, B. & Q. R. Co. v. 
Amack, 199 N.W. 724, 112 Neb. 
437. 

31. Cal.—Scott V. Industrial Acci¬ 
dent Commission of California, 70 
P.2d 940. 

Mich.—Baughman v. Grand Trunk 
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Western R. Co., 259 N.W. 497. 271 
Mich. 244. 

Mo.—Montgomery v. Terminal R. 
Ass’n of St. Louis, 73 S.W.2d 236. 
335 Mo. 348, certiorari denied 55 
S.Ct. 118, 293 U.S. 602, 79 L.Ed. 
694. 

N.V.—Leslie v. Long Island R. Co., 
224 N.Y.S. 737, 222 App.Div. 702, 
affirmed 162 N.E. 505, 248 N.Y. 511. 
Pa.—Mease v. Reading Co., 191 A. 
402, 126 Pa.Sijper. 402 -Peak v. 

Pennsylvania K. Co., 184 A. 295, 
121 Pa.Super. 373—Reese v. Penn¬ 
sylvania R. Co., 180 A. 18S, 118 Pa. 
Super. 112. 

71 C.J. p 317 note 23, p 321 notes 43 
la] (2). 44 La] (2). 

32. U.S.—Raymond v. Chicago, M. 
& St. P. R. Co., Wa.sh.. 37 S Ct. 268, 
243 U.S. 43, 61 L.Ed. 583, affirming 
233 F. 239, 147 C.C.A. 245. 

33. Mass.—Arm burg v. Boston & M. 
R. R., 177 N.E. 665, 276 Mass. 418, 
80 A.L.R. 1408, certiorari granted 
52 S.Ct. 44, 284 U.S. 609, 76 L.Ed. 
521, and affirmed 52 S.Ct. 336, 285 
U.S. 334. 76 L.Ed. 729. 

N.J.—Lincks v. Erie R. Co., 103 A. 

176, 91 N.J.Law 166. 

W.Va.—Watts v. Ohio Valley Elec¬ 
tric R. Co.. 88 S.E. 659, 78 W.Vo. 
144. 

71 C.J. p 323 note 66. 
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superseded, or inapplicable, and no relief may be 
granted thereunder, regardless of negligence or the 
absence thereof,^^ and, even though, under the 
facts, there is no right of action under the Federal 
Law,35 or even though the state could afford a 
speedier and more convenient forum for recovery.^® 
There can, of course, be no award, relief, or recov¬ 
ery under a state compensation act for an injury 
in interstate commerce where it is excluded by an 
exception in the act and the construction placed 
thereon.®*^ 

Provision for set-off. The provision of the Fed¬ 
eral Employers* Liability Act allowing the carrier 
to set off any sum contributed to any insurance, re¬ 
lief, benefit, or indemnity that has been paid to the 
injured employee, or to the person entitled thereto, 
on account of the injury, docs not include the com¬ 
pensation to be paid under a workmen’s compensa¬ 
tion act.®* 


Violation of Safety Appliance or Boiler Inspec¬ 
tion Acts, Notwithstanding several prior state and 
lower federal court decisions to the effect that the 
right and liability created by congress through the 
enactment of the Federal Safety Appliance Act, to¬ 
gether with its amendments, cannot be impaired, 
altered, or curtailed by state workmen’s compensa¬ 
tion acts,** even though the employee, at the time 
of his injury, was engaged in intra-state com¬ 
merce,it is now settled by the supreme court of 
the United States that the Safety Appliance Act 
does not confer a right of action nor prevent a 
state, in so far as intra-state commerce is con¬ 
cerned, from affording any appropriate remedy for 
breach of the duty imposed, as stated supra § 78 e 
(4) (a), and that a state may prescribe workmen’s 
compensation, elective or compulsory, in lieu of a 
common-law or statutory action for disability or 
death arising from a breach of the duty imposed.*^^ 


34. U.S. — ^Boston & M. R. K. v. 
Armburg:, 52 S.Ct. 336. 285 U.S. 
234, 76 Li.Ed. 729. affirming: Arm- 
burg V. Boston & M. R. R. Co., 177 
N.E. 665. 276 Mass. 418. certiorari 
granted Boston & M. R. R. v. Arm- 
burg. 52 S.Ct. 44. 284 U.S. 609. 76 
L.Ed. 521. 

Ala.—McDuff V. Kurn, 172 So. 886, 
233 Ala. 619—Nicholas v. St. Louis 
& S. F. R. Co., 151 So. 347, 227 Ala. 
592. 90 A.L.R. 842. 

Mich.—Baughman v. Grand Trunk 
Western R. Co.. 259 N.W. 897, 271 
Mich. 244. 

Mo.—Gieseking v. Litchfleld & M. 

Ry. Co., 94 S.W.2d 375, 339 Mo. 1. 
N.Y.—Sawran Lehigh Valley R. 
Co., 279 N.Y.S. 786, 244 App.Div. 
858—O’Brien v. Pennsylvania R. 
Co.. 176 N.Y.S. 890, 187 App.Div. 
839. 

Pa.—Brown v. Lehigh Valley R. Co., 
184 A 290. 121 Pa.Super. 380. 

12 C.J. p 75 note 4—71 C.J. p 316 
note 19, p 317 note 24, p 318 note 
26, p 319 note 30. 

IClnorlty role at to negligence 

(1) A few decisions hold that it 

was the intent of congress to legis¬ 
late only on the question of liability 
arising from negligence, and that the 
states were left free to legislate as 
to the question of compensation in 
the absence of negligence, and for 
that reason, where the injured em¬ 
ployee seeks compensation, he may 
take advantage of the state compen¬ 
sation act In BO far as the Injury 
sustained by him was not due to 
negligence.—^Winfield v. New York 
Cent., etc., R. Co., 110 N.E. 614, 216 
N.Y. 284, Ann.Cas.l916A 817, affirm¬ 
ing 163 N.Y.S. 499, 168 App.Div. 

861—12 C.J. p 76 note 6—71 C.J. p 
819 note 29. 

(2) It Is unquestioned that, the 


Federal Employers* Liability Act is 
exclusive of state workmen's com¬ 
pensation acts in case.s of injuries 
alleged to have been caused by neg¬ 
ligence. 

U.S.—Waters v. Guile, Mich., 234 F. 
632—Canada Grand Trunk R. Co. 

V. Knapp, Mich., 233 F. 950, 147 C. 
C.A. 624. 

N.J.—Grybowaki v. Erie R. Co., 95 A. 
764, 88 N.J.Law 1, affirmed 95 A. 
764, 88 N.J.Law 1. 

12 C.J. p 76 note 6. 

Compulsory election 

A state cannot interfere with the 
operation of the federal statute by 
putting the carrier and its employees 
to an election between its provisions 
and those of the state statute, or by 
imputing such an election to them 
by means of a statutory presump¬ 
tion.—Erie Railroad Co. v. Winfield, 
37 S.Ct. 656, 244 U.S. 170, 61 L.Ed. 
1057, Ann.Cas.l918B 662, reversing 96 
A. 394, 88 N.J.Law 619—71 C.J. p 
820 note 31. 

Oompnlsory ooatrlbntlon to accident 
fund 

A railway company is not amen¬ 
able to provisions of Industrial In¬ 
surance Act, requiring contribution 
to accident fund, with respect to its 
interstate operations.—O’Brien v. 
Northern Pac. Ry. Co., Wash., 72 P. 
2d 602—12 C.J. p 76 note 3. 
Bsnoflts of compensation act 

A carrier excluded, as to its inter¬ 
state operations, from a workmen’s 
compensation act, cannot claim the 
benefit of its provisions.—Capelle v. 
Chicago & N, W. R. Co., 280 Ill.App. 
471—McNaught v. Davis, 229 Ill.App. 
253. 

36. Mo.—^Wors v. Tarlton, App., 96 
S.W.2d 1199. 

71 C.J. p 819 note 27. 
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38. N.J.—Ribuudi v. Delaware, L. & 

W. R. Co., 171 A. 654, 12 N.J.Misc. 
379. 

37. U.S.—Hoffman v. New York, N. 
H. & H. R. Co., C.C.A.N.y., 74 F. 
2d 227, certiorari denied New York, 
N. H. & H. R. Co. V. Hoffman, 55 
S.Ct. 513, 294 U.S. 715, 79 L.Ed. 
1248. 

Ind.—Kooken v. Chicago, I. & L. R. 

Co., 196 N.E. 634, 100 Ind.App. 669. 
N.Y.—Yannish v. New York Cent. R. 
Co.. 282 N.Y.S. 129, 245 App.Div. 
872, affirmed 3 N.E.2d 470. 271 N.Y. 
656, certiorari denied 57 S.Ct. 41. 
299 U.S. 642. 

Ohio.—Moore v. Tndu.strial Commis¬ 
sion of Ohio. 197 N.E. 403. 49 Ohio 
App. 386. 

71 C.J. p 321 notes 39 [a], 40, 41 la], 
p 322 notes 46 [a] (2)-(4), 46 [a], 
47 [a]-[c]. 

33. Ill.—Staley v. Illinois Cent. R. 
Co.. 109 N.E. 342, 268 HI. 356, 382, 
L.R.A.1916A 450. 

71 C.J. p 321 note 38. 

38. U.S.—Director General of Rail¬ 
roads V. Ronald. C.C.A.N.Y.. 265 r. 
138, opinion of Manton, J.. not fol¬ 
lowing D., L. & W. R. Co. V. Peck, 
265 F. 261, 166 C.C.A. 431. 

71 C.J. p 324 note 64. 

4a U.S.—Ross V. Schooley, Ill., 267 
F. 290, 168 C.C.A. 374, certiorari 
denied 39 S.Ct. 390, 294 U.S. 615, 
63 L.Ed. 803. 

71 C.J. p 324 note 65. 

41. U.S.—Tipton V. Atchison, T. & 

S. F. Ry. Co., Cal., 56 S.Cl. 716. 298 
U.S. 141, 80 L.Ed. 1091, 104 A.L.R. 
831. affirming, C.C.A., 78 F.2d 450, 
certiorari granted 56 S.Ct. 601, 297 
U.S. 700, 80 L.Ed. 989—Geraghty v. 
Lehigh Valley R. Co., C.C.A.N.Y.. 
88 F.2d 738. 

Cal.—Scott V. Industrial Accident 
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§ 79. Vessels and Canals 

Congreiilonal regulations of vessels engaged In for¬ 
eign or interstate commerce will be upheld, as will also 
state or municipal regulations of vessels within the 
boundaries of the state or municipality, where such regu¬ 
lations do not Invade a field occupied by congress and 
do not extend to matters requiring uniformity of regula¬ 
tion. 

While congress may not pass regulations affecting 
vessels used solely in commerce within a state, 
it may pass ordinary regulations concerning vessels 
engaged in interstate or foreign commerce.^* 

States and municipalities may, within the limits 
of their police power and to the extent that con¬ 
gress has not acted, regulate and control maritime 


craft coming within their jurisdiction;^^ but they 
may not enact regulations within the scope of those 
enacted by congress,^ 5 nor may they impose stand¬ 
ards as to the structure, design, equipment, and op¬ 
eration of vessels which go beyond what is plainly 
essential to safety and seaworthiness and are with¬ 
in the realm of matters requiring uniformity of reg¬ 
ulation,*^® and it has been said that the power of 
the states is less over vessels than over the vehicles 
of transportation by land.^"^ A state statute prohib¬ 
iting the loading and unloading of foreign ships by 
their own crews is void as a direct interference with 
foreign commerce;^® and an order of a state court 
which requires of a ship plying between the ports of 
different states the reservation of a due proportion 


('Commission of California, 70 P.2d 
040. 

71 C.J. p 324 note 66. 

Error in state decisions 

(1) According to a decision of the 
United States supreme court, if 
Walton V. Southern Pao. Co., Cal. 
App., 48 P.2d 108, certiorari denied 
Southern Pnc. Co. v. Walton, 56 S.Ct. 
30S. 296 U.S. 647, 80 L.Kd. 461, re¬ 
hearing denied 56 S.Ct. 380, 296 U.S. 
G65. 80 L.Ed. 474, and Pallard v. 
Sacramento Northern Ry. Co., 14 P. 
2d 1045, 126 Cal.App. 486, rehearing 
denied 15 P.2d 793. exclude railroad 
employees from the benefits of the 
state compensation act. not us a 
matter of construction of the stat¬ 
ute, but because the Safety Appli¬ 
ance or Uoiler ln.spection Acts re¬ 
quire the state to afford a renw dy in 
the nature of an action for daniages, 
they are erroneous.—Tipton v. At¬ 
chison, T. & S. P. Ry. Co., Cal., 56 
S.Ct. 716, 298 U.S. 141, 80 UEfl. 1091. 
104 A.L.R. 831, affirming, C.(.-A., 78 
F.2d 4 50, certiorari granted 56 S.Ct. 
601. 297 U.S. 700, 80 L-Bd. 989. 

(2) Subsequent to this decision, 
the supreme court of the slate de¬ 
cided that the courts of the stale, 
in the foregoing cases, adopted an 
erroneous view.—Scott v. Industrial 
Accident Commission, Cal., 70 P.2d 
940. 

42. U.S.—The Thomas Swan, D.C.N. 
Y., 28 P.Cas.No.13,931, 6 Ben. 42. 

12 C.J. p 68 note 98. 

43. U.S.—Bchavarria v. Atlantic & 
Caribbean Steam Nav. Co., D.C.N. 
Y., 10 P.Supp. 677. 

12 C.J. p 67 note 96. 

Merohaiit Marina Act of 1980 

(1) Merchant Marine Act 8 27, re¬ 
quiring merchandise to be transport¬ 
ed by water between ports of the 
United States only in United States 
vessels, with certain exceptions is a 
regulation of commerce, and is not 
within Const, art 18 8, requiring all 
duties, imposts, and excises to be 
uniform throughout the United 
States.—Territory of Alaska v. Troy, 


Ala.ska, 42 S.Ct. 241. 258 U.S. 101, 66 
L.Ed. 487. 

(2) The Act la limited in applica¬ 
tion to navigable waters of the Unit¬ 
ed States, and is not unconstitution¬ 
al as an attempted interference with 
intra-state commerce over waters of 
a state.—McCullough v. Jannson, C. 
C.A.Or., 292 F. 377, error dismissed 
McCullough V. Janson, 45 S.Ct. 350, 
267 U.S. 608, 69 L.Ed. 812. 

Enrollment and license 

Congress may provide for the en¬ 
rollment and licensing of all vessels 
engaged in interstate or foreign com¬ 
merce.—Wiggins Ferry Co. v. East 
St. Louis, Ill., 2 S.Ct. 257, 107 U.S. 
365, 27 L.Ed. 419—12 C.J. p 68 note 
96. 

44, U.S.—Inter-Island Steam Nav. 
Co. V. Territory of Hawaii, C.C.A. 
Hawaii. 96 F.2d 412—United DredK- 
ing Co. v. City of Los Angeles, D. 
C., 10 F.2d 239. affirmed, C.C.A., 
City of Los Angeles v. United 
Dredging Co., 14 F.2d 364. 

12 C.J. p 68 note 99. 

Eexrles 

U.S.—McNeely v. City of Natchez, 
C.C.A.Miss., 4 P.2d 899. 

Ky.—Crittenden County v. McCon¬ 
nell, 36 S.W.2d 627. 237 Ky. 806— 
Tri-State Ferry Co: v. Birney, .^1 
S.W.2d 932, 235 Ky. 540. appeal 
dismissed 51 S.Ct. 349. 283 U.S. 
868, 76 L.Ed. 1471. 

Motor-driven tugs 

Congress having occupied only a 
limited and circumscribed fleld of 
regulation of motor-driven vessels, 
and its regulations not being ap¬ 
plicable to the motor-driven tugs in 
question, state laws requiring in¬ 
spection of the hull and machinery 
of such vessels in order to insure 
safety and seaworthiness are not 
prohibited.—Kelly v. State of Wash¬ 
ington ex rel. Foss Co., 58 S.Ct. 87, 
302 U.S. 1, 82 L.Ed. 3, reversing 
State ex rel. Foss Co. v. Kelly. 59 
P.2d 373, 186 Wash. 689, certiorari 
granted Kelly v. State of Washing¬ 
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ton ex rel. Fo.«?s Co.. 57 S.Ct. 322, 299 
U.S. 539, 81 L.Ed. 396 
Oontraots of conaitional sale 
A state may enforce a law regu¬ 
lating a contract for conditional sale 
of an enrolled vessel used in inter¬ 
state commerce, in the absence of 
congressional legislal ion. — James 
Stewart & Co. v. Rivara. 47 SCI. 718, 
274 U.S. 614, 71 L.Ed. 1234, affirming 
Rivnra v. James Stewart & Co., 149 
N.K. 851, 241 N.Y. 259, which affirm¬ 
ed 210 N.YS. 911, 214 App.Div. 737. 
Iiicenslng of vessels other than com¬ 
mon carriers 

The state has the right to legis¬ 
late as in Uev.St. c 45 8 30, providing 
for licensing of smacks and vessels, 
except common carriers, engaged in 
interstate shipments of lobsters, un¬ 
til congress exercises its authority 
over the .subject.—State v. Dodge, 
104 A. 6, 117 Me. 269. 

45. Wash.—Luckenbach S. S. Co. v. 
Denney. 278 P. 4J9, 152 Wash. 548. 

12 C.J. p 68 note 97. 

Consent to regrnlate withdrawn by 

federal statute.—lnter-I.sland Steam 
Nav. Co. v. Territory of Hawaii, C. 
C.A.Huwaii, 96 P.2d 412. 

Inspection of seagoing dredge built 
in barge form 

U.S —United Dredging Co. v. City of 
Los Angeles, D.C.Cal., 10 F.2d 239, 
affirmed, C.C.A., City of I^os An¬ 
geles V. United Dredging Co., 14 F. 
2d 364. 

46. U.S.—^Kelly v. State of Wash¬ 
ington ex rel. Foss Co., 58 S.Ct. 
87. 302 U.S. 1. 82 L Ed. 3, revers¬ 
ing State ex rel. Foss (''o. v. Kel¬ 
ly, 59 P.2d 373. 186 Wash. 589, cer¬ 
tiorari granted Kelly v. State of 
Washington ex rel. Foss Co., 67 
S.Ct. 322, 299 U.S. 539, 81 L.Ed. 
396. 

47. U.S.—Baltimore, etc., R. Co. v. 
Maryland, Md., 21 Wall. 456, 22 L. 
Ed. 678. 

48. U.S.—("uban SS. Co. v. Fitz¬ 
patrick, C.C.La., 66 F. 68. 
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of space for shipments from a certain town is 
void. 

Relations zvith, and liability to, employees. Un¬ 
til congress, by occupying this field, withdraws it 
from the reserved powers of the states, each state 
is free, under its police power, to regulate reason¬ 
ably the relations between employers and their em¬ 
ployees, even while they are engaged in interstate 
commerce.^® At a time when federal legislation re¬ 
lating to liability for the death or injury of an em¬ 
ployee did not extend to carriers by water, it was 
held in most of the cases in which the question 
arose that, as to employees of a carrier by water, 
a state workmen’s compensation act did not inter¬ 
fere with the power of congress over commerce nor 
conflict with federal legislation and might be ap- 
plicable,®^ unless the case was within some excep¬ 
tion in the state act.®® There was however, some 
authority to the contrary;®® and since these deci¬ 
sions, federal legislation has excluded or superseded 
state laws as to certain classes of maritime em¬ 
ployees,as shown more particularly in the title 
Admiralty § 62 b and the C.J.S. title Seamen § 191, 
also 56 C.J. p 1084 note 63. 

A complaint alleging unfair labor practices on 
the part of a steamship transportation company is 
within the jurisdiction of the National Labor Rela¬ 
tions Board where both employer and employees are 
engaged generally and almost exclusively in inter¬ 
state commerce.®® 

§ 80. Express Companies 

An express company may be within the application 


of a state, and without the application of a federal, stat¬ 
ute; but a state may not interfere with the right of an 
express company to transact interstate business. 

While state statutes, so far as they attempt to in¬ 
terfere with the right of an express company to 
transact its interstate business on Sunday, are 
void,®® as to its purely local business an express 
company must comply with the state law.®*^ 

Express companies were not within the purview 
of the original Interstate Commerce Act;®® but 
by the provisions of the Hepburn Act, amendatory 
thereof, providing that “the term, ‘common carrier’ 
as used in this act shall include express companies,” 
they are made subject to all the provisions of the 
Interstate Commerce Act and its amendments, in so 
far as the same may be applicable, and to the same 
extent as though they had been named in the orig¬ 
inal act.®® 

An express company, not being a common carrier 
“by railroad,” is not within the Federal Employers’ 
Liability Act of 1908,®® and its employees may be 
within a state workmen’s compensation act.®^ 

§ 81. Telegraphs and Telephones 

Federal legislation as to interstate wire or radio com¬ 
munication is valid; and state laws as to the interstate, 
but not the intra-state, business of telegraph and tele¬ 
phone companies are excluded. 

Congress may authorize and aid in the construc¬ 
tion of telegraph lines across stales and territories, 
as this is a legitimate regulation of commercial in¬ 
tercourse among the states, and is appropriate leg¬ 
islation to execute the powers of congress over the 
postal service.®^ The act of July 24, 1806, 14 U.S. 


t9. Go.—^Merchants’, etc., Transp. 
Co. V. Dixon, 82 S.E. 141, 141 Oa. 
762. 

60. U.S.—Kulcsyk v. Rockport S. S. 

Co., D.C.Mich.. 8 F.Supp. 336. 

51. U.S.—Southern Pacifle Co. v. 
Jensen, 37 S.Ct. 524. 244 U.S. 205, 
61 li.Ed. 1086, reversing 109 N.E. 
600, 215 N.T. 514, L.R.A.1916A 403, 
Ann.Cas.l916B 276. 

Cal.—North Pacifle S. S. Co. v. In¬ 
dustrial Acc. Commission of Cali¬ 
fornia, 163 P. 199, 174 Cal. 346. 
Conn.—^Kennerson v. Thames Tow¬ 
boat Co., 94 A. 372, 89 Conn. 367, 
L.H.A.1916A 436. 

Minn.—Llndslrnm v. Mutual SS. Co., 
156 N.W. 669. 132 Minn. 328. L. 
R.A.1916D 935. 

12 C.J. p 68 note 5, 71 C.J. p 320 
notes 32, 34. 

Xn. Puerto Blco 

While, as shown supra $ 78 e (4) 
(a), the Federal Employers' Liability 
Act of 1906 was held constitutional 
and to be in force in the territories, 
and for the purpose of the statute 


Puerto Rico is to be considered a 
territory, it is held in that jurisdic¬ 
tion that the statute does not api)ly 
to cases in admiralty.—VaUlivieso 
V. The Insular Line, 6 Porto Rico 
Fed. 484. 

62. Mass.—Duart v. Simmons. 121 
N.E. 10, 231 Mass. 313, error dis¬ 
missed 40 S.Ct. 342, 251 U.S. 547, 
64 L.Ed. 408. 

N.Y.—Charlton v. Hilton Dodge 

Transp. Co., 164 N.Y.S. 99D, 178 
App.Dlv. 385. 

Tenn.—Massengalc v. Tennessee Riv¬ 
er Nav. Co., 240 S.W. 785, 146 
Tenn. 248. 

53. Wash.—State v. Daggett, 151 
P. 648, 87 Wash. 253, L.R.A.1916A 
446. 

64. N.Y.—In re De Martino's Estate, 
254 N.Y.S. 862, 142 Misc. 431. 

Pa.—Paxos V. Jarka Corporation, 171 
A. 468, 314 Pa. 148. 

56. U.S.—Agwilines, Inc., v. Nation¬ 
al Labor Relations Board, C.C.A., 
87 F.2d 146. 


66. N.Y.—Dlnsmore v. New York 
lid. of Police, 12 Abb.N.Cas. 436— 
Adams Express (’’o. v. New York 
Bd. of Police, 65 How.J'r. 72. 

57. Iowa.—Slate v. WiRnall, 128 N. 
W. 936, 160 Iowa 650, 34 L.R.A..N. 
S., 507. 

Neb.—State v. Pacifle Express Co., 
115 N.W. 619, 80 Neb. 823, 18 L.R. 
A..N.S., 664. 

12 C.J. p 69 note 11. 

66. U.S.—U. S. V. American Express 
Co., D.C.N.Y., 199 F. 321—n. S. v. 
Morsman, D.C.Mo., 42 F. 448. 

69. U.S.—U. S. V. Wells, C.C.Ill., 161 

F. 606, affirmed 29 S.Ct. 316, 212 
U.S. 522. 53 L.Ed. 635. 

10 C.J. p 58 note 66. 

60. N.J.—Higgins v. Erie R. Co., 99 
A. 98. 89 N.J.Law 629. 

61. Minn.—Pushor v. American Ry. 
Exp. Co., 183 N.W. 839, 149 Minn. 
308. 

Utah.—State v. American Express 
Co., 196 P. 312, 67 Utah 406. 

62. U.S.—Pensacola Tel. Co. v. 
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St. at L. p 221 c 230, giving to any telegraph com¬ 
pany the right to construct, etc., telegraph lines on 
the public lands of the United States, etc., on evi¬ 
dence of acceptance of its terms under specified re¬ 
strictions, etc., is a valid regulation within the pow¬ 
er and authority of congress over commerce, and 
supersedes and excludes state legislation on the 
same subject.®^ As this statute does not touch the 
subject matter of the delivery of messages, it does 
not prevent a state from legislating on that sub¬ 
ject.®® However, by enacting the act of June 18, 
1910, 36 St. 539, placing telegraph, telephone, and 
cable companies under the direct supervision of the 
interstate commerce commission and making them 


subject to the same rules, regulations, restrictions, 
and penalties that are imposed on common carri¬ 
ers,®® congress occupied the entire field of the in¬ 
terstate business of telegraph and telephone compa¬ 
nies and w'holly excluded and superseded or suspend¬ 
ed state laws and policies relative thereto.®^ Since 
then, federal law, consisting of acts of congress, reg¬ 
ulations and determinations by the Interstate Com¬ 
merce Commission, and common-law principles as 
applied and enforced by the federal courts, rather 
than state laws, whether constitutional, statutory, or 
common law, controls the rights and liabilities 
growing out of an interstate telegraph message,®^ 


Western Union Tel. Co., Fla., 96 

U. S. 1, 24 L.Ed. 708. 

63. IT.S.—Essex v. New Enffland 
Tel. Co.. Mns.s.. 36 S.Ct. 102, 239 U. 
S. 313. 60 L.Kd. 301, modifying. D 
C.. 206 F. 926. 

64. Nev.—Western Union Tel. Co. 

V. Atlantic, etc., Slates Tel. Co., 
5 Nev. 102. 

12 C.J. p 78 note 24. 

65. U.S.—Western ITnion Tel. Co. 
V. James. Ga., 16 S.Ct. 934, 162 U. 
S. 650. 40 L..Ed. 1105. 

Va.—Western Union Tel. Co. v. 
Chiles, 57 S.E. 587, 107 Va. 60. 

66. A.pplica1ile and inapplloahle pro¬ 
visions 

(1) The interstate commerce stat¬ 
utes clearly bring interstate tele¬ 
graph companies within the terms, 
and subject to all the provisions, of 
the Inter.state Commerce Law so far 
as applicable tliereto.—Poor v. West¬ 
ern Union Telegraph Co., 196 S.W. 
28. 196 Mo.App. 5.‘i7. 

(2) On the other hand. Act June 
18. 1910, aniending Interstate Com¬ 
merce Act. TT.S.Comp.St.l913 § 8563, 
so as to include telegraph <'ompanies 
as common carriers, did not extend 
to such companies inapplical)le regu¬ 
lations designed to govern carriers 
of a different character.—Western 
Union Telegraph Co. v. Morrow, Tex. 
Civ.App., 208 S.W. 689, error refused. 

(3) Provisions relating to liability 
for loss of, or damage or injury to, 
property received by a common car¬ 
rier for transportation and limitation 
of liability therefor, apply only to 
carriers receiving tangible property 
for transportation and not to tele¬ 
graph companies engaged In the 
transmission of interstate messages. 
Mo.—Brewer v. Postal Telegraph Ca¬ 
ble Co., 223 S.W. 949, 204 Mo.App. 
275, certiorari denied 41 S.Ct. 15, 
264 U.S. 647, 65 L.Ed. 465. 

Tex.—Western Union Telegraph Co. 
V. Bailey, 196 S.W. 616, 108 Tex. 
427, refusing error, Civ.App., 184 
S.W. 519. 

6 ?. U.S.—^Western Union Telegraph 


Co. V. Boegli. 40 S.Ct. 167, 251 U 
S. 315, 64 I...Ed. 281. reversing 115 
N.E. 773. 187 Ind. 238—Postal 

Telegraph-Cable Co. v. Warren- 
Godwin Lumber Co., 40 S.Ct. 69. 
251 U.S. 27, L.Ed. 118, reversing 
Warren-Godwin Lumber Co. v. 
Postal Telegraph-Cable Co., 77 So. 
601, 116 Miss. 660—Gklahoma-Ar¬ 
kansas Telephone Co. v. South¬ 
western Bell Telephone Co.. C.C.A. 
Ark., 45 F.2d 995, 76 A.L.R. 944. 
affirming, D.C., 33 F.2d 770, and 
certiorari denied 51 S.Ct. 346, 283 

U. S. 822, 75 L.Ed. 1437—Busila v. 
Western Union Telegraph Co., DC. 
Fla., 24 F.2d 569. 

Ala.—Western Union Telegraph Co. 

V. Smith, 75 So. 393, 200 Ala. 65— 
Western Union Telegraph Co. v. 
Hawkins. 73 So. 973. 198 Ala. 682. 

Ariz.—Western Union Telegraph Co. 

V. Griffin, 18 P.2d 653, 41 Ari/.. 387. 
Fla.—Western Union Telegraph Co. 
V. O. H Wright & Co.. 84 So. 604, 
79 Fla. 600. 

Ga.—Western Union Telegraph Co. v. 
I’etteway, 94 S.E. 1032, 21 Ga.App. 
726. 

Ind.—Western Union Telegraph Co. 

v. Hanlin, App., 125 N.E. 46. 

Iowa.—^Klotz V. Western Union Tele¬ 
graph Co., 175 N.W. 825, 187 Iowa 
1355. 

Ky.—Western Union Telegraph Co. 
V. Lee, 192 S.W. 70, 174 Ky. 210, 
Ann.Cas.l918C 1026. 

Md.—Greer v. Western Union Tele¬ 
graph Co.. 123 A. 44 7. 143 Md. 665. 
Mis.s.—Western Union Telegraph Co. 
V. Allsworth, 86 So. 762, 124 Miss. 
221—Western Union Telegraph Co. 
V. Halbert. 86 So. 760, 124 Miss. 
214. 

Mo.—State ex rel. Ward v. Trimble, 
39 S.W.2d 372, 327 Mo. 773, quash¬ 
ing opinion Ward v. Western Un¬ 
ion Telegraph Co.. 22 S.W.2d 81, 
224 Mo.App. 16. affirmed 46 S.W.2d 
268, 226 Mo.App. 752—Leftridge v. 
Western Union Telegraph Co., 210 
S.W. 18, 277 Mo. 90. 

N.Y.—Ideal Concrete Machinery Co. 
V. Western Union Telegraph Co., 
212 N.Y.S. 682. 126 Misc. 182— 
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Wolynski v. Western Union Tele¬ 
graph Co.. 192 N.Y.S. 583. 118 Misc. 
115. 

N.C.—Thos. (5. Hardio & Co. v. West¬ 
ern Union Telegraph Co., 128 S.E, 
500, 190 N.('. 45—Meadows v. Pos¬ 
tal Telegraph & Cable Co.. 91 S.E. 
1009, 173 N.C. 210. 

Okl.—Western Union Telegraph Co. 
v. Beaeh. 211 P. 1034. 88 Okl. 73 
—Western Union Telegraph Co. v. 
Kaufman. 162 P. 708, 62 Okl. 160. 
S.C.—Smart v. Western Union Tele¬ 
graph Co.. 116 S.E. 319. 122 S.C. 
369. 

Va.--Western Union Telegraph Co. v. 

Bowles, 98 S.E G45. 124 Va. 730. 
Contrary view taken —Western Un¬ 
ion Telegraph Co. v. UaiU'.v, 196 S. 

W. 516, 108 Tex. 427, denying error, 
Civ.App., 184 S.W. 519. 

68 . Ala.—Ex pdrte Prie.ster, 102 So. 
376, 212 Ala. 271, reversing J’rie- 
Bler V. Western Union Telegraph 
Co.. 102 So. 372, 20 Ala.App. 388. 
Ill.—O’Neill & Glyes v. Postal Tele¬ 
graph-Cable Co., 201 HI. A PI). 37. 
Ind.—Western Union Telegraph Co. 
V. Myers, 141 N.E. 85, 80 Ind.App. 
376. 

Mo.—Davis v. Western Union Tele¬ 
graph Co.. 202 S.W 292, 198 Mo. 
App. 692—^Kerns v. Western Union 
Telegraph Co., App.. 198 S.W. 1132 
—Jacobs V. We.stern Union Tele¬ 
graph Co.. 196 S.W. 31. 196 Mo. 
App. 300—Poor V. Western Union 
Telegraph Co., 196 S.W. 28. 196 Mo. 
App. 557. 

N.C.—Waters v. Western TTnion Tele¬ 
graph Co., 138 S.E. 608, 191 N.C. 
188. 

Ohio.—Postal Telegraph-Cable Co. v. 

Jones, 7 Ohio App. 90. 

Or.—Edd V. Western Union Tele¬ 
graph Co.. 272 P. 895. 127 Or. 600. 
S.C.—Ingram v. Hughes, 169 S.E. 

425, 170 S.C. 1, 87 A.L.R. 1326. 
Tenn.—Colvin v. Western Union Tel. 

Co., 8 Tenn.App. 592. 

Tex.—^Western Union Telegraph Co. 
V. Guitar. 295 S.W. 698, 116 Tex. 
497—Western Union Telegraph Co. 
V. McDavid. Civ.App., 219 S.W. 863. 
Wash.—Rusher-Kingman-Herrin Co. 
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including liability for penalties®® and damages 
for mental suffering or anguish,7® as well as the 
validity of a contractual limitation of liability 
Even apart from, or prior to, this statute, it is not, 
or was not, permissible for a state to regulate or im¬ 
pose burdens or restrictions on interstate telegraph 
or telephone service, *^2 or at least this was so as to 
acts, omissions, or contracts in another state,*^® but 
at one time certain state statutes were upheld, even 


as applied to interstate messages, where the failure, 
omission, delay, or contract in question occurred or 
was made within the limits of the state.^^ 

State regulations which arc construed to be lim¬ 
ited to acts or business done wholly within the state 
by a telegraph or telephone company and not to pro¬ 
hibit or interfere with interstate commerce are not 
invalid as regulating interstate commerce or con¬ 
flicting with federal regulations.*^® The exceptions 


V. Postal Telegraph-Cable Co., 185 
P. 947, 108 Wash. 543, rehearing 
denied 185 P. 1119, 108 Wash. 643. 
Contrary view is taken. 

Ariz.—Morris v. Western Union Tel¬ 
egraph Co., 206 P. 680, 21 Ariz. 12. 
Ark.—Des Arc Oil Mill v. Western 
Union Telegraph Co., 201 S.W. 273, 
132 Ark. 335. 

Miss.—Dickerson v. Western Union 
Telegraph Co., 74 So. 779, 114 Miss. 
116, overruling Western Union Tel. 
Co. V. Showers, 73 So. 276, 112 
Miss. 411. 

Tex.—Western Union Telegraph Co. 

V. Bailey. 196 S.W. 516, 108 Tex. 
427, denying error, Civ.App.. 184 S. 

W. 619—Western Union Telegraph 
Co. V. Piper, Civ.App., 191 S.W. 
817. 

Divergent holding 

It has been held that, while the 
federal statute placing telegraph 
companies under the supervision of 
the interstate commerce commission 
ousts the state from legislative ju¬ 
risdiction, it does not change the 
common-law rule of liability.—Fres- 
chen v. Western Union Telegraph 
Co.. 189 N.Y.S. 619, 116 Misc. 289. 

89. Ind.—Western Union Telegraph 
Co. v. Sims. 131 N.E. 620. 190 Ind. 
651—Western Union Telegraph Co. 
V. Bushnell, 128 N.E. 49, 73 Ind. 
App. 631. 

Miss.—Western Union Telegraph Co. 
V. Wallace. 146 So. 142, 164 Miss. 
769. 

Mo.—Leftridge v. Western Union 
Telegraph Co.. 210 S.W. 18. 277 Mo. 

90. 

12 C.J. p 79 note 47. 

70. Ala.—^Western Union Telegraph 
Co. v. Hawkins, 73 So. 973, 198 Ala. 
682. 

Iowa.—Frederick v. Western Union 
Telegraph Co., 179 N.W. 934, 189 
Iowa 1338. 

Ky.—Western Union Telegraph Co. 
V. Lee, 192 S.W. 70, 174 Ky. 210, 
Ann.Cas.l918C 1026. 

Miss.—^Western Union Telegraph Co. 
v. Wallace, 146 So. 142, 164 Miss. 
759. 

Nev.—Nichols v. Western Union Tel¬ 
egraph Co., 191 P. 673, 44 Nev. 148. 
N.C.—Gibbs v. Western Union Tele¬ 
graph Co., 146 S.E. 209, 196 N.C. 
616—Askew v. Western Union Tel¬ 
egraph Co., 93 S.E. 773, 174 N.C. 


261—Norris v. Western Union Tel¬ 
egraph Co., 93 S.E. 466, 174 N.C. 92. 
Tenn.—Western Union Telegraph Co. 
v. Schade, 192 S.W. 924, 137 Tenn. 
214. 

Wis.—Durre v. Western Union Tele¬ 
graph Co., 161 N.W. 755, 165 Wis. 
190. 

12 C.J. p 79 note 49. 

Contrary view' taken.—Bailey v. 
Western Union Tel. Co., Tex.Civ. 
App., 171 S.W. 839^ affirmed West¬ 
ern TTnion Tel. Co. v. Bailey, 184 
S.W. 519. 

12 C.J. p 79 note 50. 

71. Ala.—Western Union Telegraph 
Co. V. Smith, 75 So. 393, 200 Ala. 
65—Western Union Telegraph Co. 
V. Huwkiria. 73 So, 973, 198 Ala. 
682. 

Nev.—Parks v. Western Union Tele¬ 
graph Co.. 197 I‘. 680, 45 Nev. 411, 
affirmed 201 P. 884, 45 Nev. 411. 
Ohio.—i'ostul Telegraph-Cable Co. v. 

Jones, 7 Ohio App. 90. 

Tenn.—Western Union Telegraph Co. 
V. Schade, 192 S.W. 924, 137 Tenn. 
211 . 

Tex.—^Western Union Telegraph Co. 
V. Jacobs, 280 S.W. 733, 115 Tex. 
210, answering certified question, 
Civ.App., 245 S.W. 942, 281 S.W. 
1119. 

12 C.J. p 79 note 4 6. 

Contrary view taken.—Bowman & 
Bull Co. v. Postal Telegraph-Cable 
Co.. 124 N.E. 861, 290 Ill. 155, cer¬ 
tiorari denied Postal Telegraph-Ca¬ 
ble Co. v. Bowman & Bull Co., 40 S. 
Cl. 342, 251 U.S. 562, 64 L.Ed. 415. 

72. Kan.—Chicago, B. & Q. R. Co. v. 
Reed, 217 P. 322, 114 Kan. 190. 

Mass.—New England Telephone & 
Telegraph Co. v. Department of 
Public Utilities, 159 N.E. 743, 262 
Mass. 137, 66 A.L.R. 784. 

12 C.J. p 78 notes 30, 33. 

73b U.S.—Western Union Tel. Co. v. 
Brown, 34 S.Ct. 955, 234 U.S. 542. 
68 L.Ed. 1457, reversing 75 S.E. 
642, 92 S.C. 354—Western Union 
Tel. Co. V. Pendelton. 7 S.Ct. 1126, 
122 U.S. 347, 30 L.Ed. 1187, re¬ 
versing 95 Ind. 12. 48 Am.R. 692, 
and overruling Western Union Tel. 
Co. v. Ferris, 2 N.E. 240, 103 Ind. 

91. 

Ind.—^Western Union Tel. Co. v. Mer¬ 
edith, 95 Ind. 93—^Western Union 
Tel. Co. v. Pendelton, 96 Ind. 12, 
48 Am.R. 692. 


Tex.—Western Union Tel. Co. v. Bur¬ 
gess, Civ.App., 43 S.W. 1033, af¬ 
firmed 46 S.W. 794. 92 Tex. 125, 71 
Am.S.R. 833. 

12 C.J. p 78 note 35. 

74. U.S.—^Western Union Tel. Co. v. 
Crovo, Va., 31 S.Ct. 399, 220 U.S. 
364, 56 L.Ed. 498—^Western Union 
Tel. Co. v. Commercial Milling Co., 
31 S.Ct. 59, 218 U.S. 406. 64 L.Ed. 
1088, 36 L.n.A .N.S., 220, 21 Ann. 
Cas. 815, affirming 11B N.W. 698. 
151 Mich. 425—Western Union Tel. 
Co. V. Wilson, Va., 29 S.Ct. 403, 213 
U.S. 52. 53 T..Ed. 693—Western Un¬ 
ion Tel. Co. V. James, 16 S.Ct. 934. 
162 U.S. 650, 40 L.Ed. 1105, affirm¬ 
ing 16 S.E. 83. 90 (ju. 254. and dis¬ 
tinguished in Western Union Tel. 
Co. V. Pendleton, 7 S.Ct. 1126, 122 
U.S. 347, 30 L.Ed. 1187. 

On—Western Union Tel. Co. v. Lark, 
23 S.E. 118. 95 On. 806—Western 
Union Tel. Co. v. Howell, 22 S.E. 
286. 95 Ga. 194, 51 Am.S.R. 68, 30 
L.R.A. 158. 

Mo.—Connell v. Western Union Tel. 
Co., 18 S.W. 883. 108 Mo. 459— 
ITewitt V. Western .Union Tel. Co., 
157 S.W. 827, 172 Mo.App. 272— 
Adcox V. W^estern tJnuin Tel. Co., 
157 SW. 989, 3 71 Mo.App 331. 

Tenn.—Wi'Stern Union Tel. Co. v. 

Mellon. 45 S.W. 443, 100 Tenn. 429. 
Va.—Postal Tel. Cable Co. v. Um- 
stadter. 50 S.E. 259. 103 Va. 74 2, 2 
Ann.Cas. 511—Western Union Tel. 
Co. V. Powell, 26 S.E. 828. 94 Va. 
268—Western Union Tel. Co. v. 
Bright. 20 S.E. 146, 90 Va. 778— 
Western Union Tel. Co. v. Tyler, 
18 S.E. 280, 90 Va. 297, 44 Am. 
S.R. 910. 

Tex.—Bailey v. Western Union Tel. 
Co., Civ.App., 171 S.W. 839, af¬ 
firmed Western Union Tel. Co. v. 
Bailey, 184 S.W. 519. 

12 C.J. p 79 note 37. 

75. S.C.—Ingram v. Hughes, 169 S. 
E. 426, 170 S.C. 1, 87 A.L.R. 1325. 

12 C.J. p 78 notes 27. 31, 32. 

Bsffnlatloiui dssigBAd for safety, 
oonfort, and ooavealsaos of lo¬ 
cal puhUo 

<1) In the exercise of its police 
powers, a state may Impose regula¬ 
tions on telephone and telegraph 
lines designed for the safety and 
convenience of the local public. 

U.S.—^Michigan Tel. Co. v. Charlotte, 
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ill some,'^* but not other,state workmen’s compen¬ 
sation acts are construed to exclude telegraph and 
telephone companies engaged in both interstate and 
intra-state commerce. 

Rates. A state may, without interfering with in¬ 
terstate commerce, regulate telegraph and telephone 
rates between points in the state but, with cer¬ 
tain exceptions,*^® congress has assumed control 
through its agency, the interstate commerce com¬ 
mission, of rates within a territory or between a 
stale or territory and another state or territory or a 
foreign country.®® 

Radio. Federal statutes regulating interstate 
radio communication arc not beyond the power of 
congress to regulate interstate commerce.®^ 


§ 82. Pipe Lines 

state itatutes or ordera of state eommlaslona which 
directly regulate or unduly burden or interfere with the 
business of interstate transportation by pipe line are in¬ 
valid. 

The transportation of oil through pipe lines from 
one state to another is undoubtedly interstate com¬ 
merce so as to make the business of the persons or 
corporations owning and operating such pipe lines 
subject to the regulating ])()wer of congress.®^ It 
is unconstitutional for a state, by statute or order 
of a commission, to regulate, burden, or interfere 
with interstate commerce by requiring a company 
transporting oil or natural gas through pipe lines 
in interstate commerce to extend its lines in another 
state,®® obtain a franchise or permit,®^ furnish gas 


C.C.Mlch., 93 P. 11. appeal dis- 
miSBed 98 P. 1006, 38 C.C.A. 695. 
Mo.—Connell v. Western Union Tel. 
Co., 18 S.W. 883, 108 Mo. 459. 

(2) Provided it does not encroach 
on the free exercise of the powers 
vested In congress, a state or mu¬ 
nicipality may require the wires of 
telegraph companies to be placed un¬ 
der ground or make such other pro¬ 
visions In respect of the buildings, 
poles, and wires of telegraph com¬ 
panies within Its Jurisdiction as the 
comfort and convenience of the com¬ 
munity may require.—Oil City v. 
Postal Telegraph Cable Co., 68 I*a. 
Super. 77. 

12 C.J. p 78 note 29. 

76. Wash.—Plastino v. City of Seat¬ 
tle, 206 P. 404. 119 Wash. 195— 
State v. Postal Telegraph-Cable Co. 
of Washington, 172 P. 902, 101 
Wash. 630, affirmed 176 P. 846, 104 
Wash. 693. 

77. Tenn. — Western Union Tele¬ 
graph Co. V. Byrd, 294 S.W. 1099, 
155 Tenn. 455. 

78. Ind.—Central Union Tel. Co. v. 
State, 19 N.E. 604, 118 Ind. 194, 10 
Am.S.R. 114 and note. 

N.C.—Ueavell v. Western Union Tel. 
Co., 21 S.E. 891. 116 N.C. 211. 47 
Am.S.R. 798, 27 L.R.A. 84.3—Rail¬ 
road Comrs. V. Western Union Tel. 
Co., 18 S.E. 389, 113 N.C. 213, 22 
L.R.A. 570. 

Prohibition of additional charges for 
delivery In cities and towns 

Okl.—^Western Union Tel. Co. v. 

State, 121 P. 1069, 31 Okl. 415. 
Depredation rates 

Pertinent federal statutes are con¬ 
strued not to deprive a state com¬ 
mission of power, for intra-state 
purposes, over depreciation rates of 
telephone companies prior to the Ax¬ 
ing of depreciation rates by the in¬ 
terstate commerce commi.ssion or its 
successor In authority over telephone 
companies, the federal communica¬ 
tions commission. — Northwestern 
Bell Telephone Co. v. Nebraska State 


Ry. Commission. 56 S.Ct. 536, 297 U. 
S. 471, 80 L.Ed. 810, affirming In re 
Depreciation Charges for Class A 
and Class B Telephone Companies. 
259 N.W. 362, 128 Neb. 447—Indiana 
Bell Telephone Co. v. Public Service 
Commission of Indiana. D.C.Ind., 300 
F. 190. 

79. OovenuneiLt messages 

The statute including telegraph 
companies within the scope of the 
Act to Regulate Commerce does not 
modify the scope of another statute 
providing for special telegraph rates 
for the government.—U. S. Shipping 
Board Emergency Fleet Corporation 
V. Western Union Telegraph Co., 48 
S.Ct. 198, 275 U.S. 416, 72 L.Ed. 345, 
reversing 13 F.2d 308, 56 App.D.C. 
337. 

Ballroad messages 

A provision in the act of June 18, 
1910. that it shall not be construed 
to prevent teU*graph companies from 
entering into contracts with common 
carriers for the exchange of services, 
is construed to allow a telegraph 
company to contract with a railroad 
company to transmit railroad mes¬ 
sages free or at reduced rules wheth¬ 
er on or off lines along the line of 
railroad.—Baltimore & O. R. Co. v. 
Western Union Telegraph Co., D.C. 
N.Y., 241 F. 162, affirmed 242 "F. 914, 
156 C.C.A. 502, which affirmed Postal 
Telegraph-Cable Co. v. Tonopah & 
Tidewater R. Co.. 39 S.Ct. 162, 218 U. 
S. 471, 63 L.Ed. 365. 

Xa Puerto Bioo, by virtue of its 
Organic Act, the Interstate Com¬ 
merce Act and its amendments do 
not apply to local and intra-island 
rates, but the interstate commerce 
commission has Juri.sdiction over 
rates by cable lines with other coun¬ 
tries.—Benedteto v. West India & 
Panama Telegraph Co., Porto Rico, 
266 P. 417, 167 C.C.A. 646. 

80. Hawaii.—Matter of Hawaii Tel. 

Co., 26 Hawaii 608. 

81. U.S.—Federal Radio Commission 

y. Nelson Bros. Bond & Mortgage 
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Co. (Station WIBO) 63 S.Ct. 627, 
289 U.S. 266, 77 L.Ed 1166, 89 A. 
L.R. 406, reversing Nelson Bros. 
Bond & Mortgage Co. (Station 
WIBO) v. Federal Radio Commis¬ 
sion, 62 F.2d 854, 61 App.D.C. 316, 
certiorari domed Federal Radio 
Commission v. Nelson Bros. Bond & 
Mortgage Co.. 53 S.Ct. 50G, 288 U. 
S. 597, 77 L.Ed. 974. and rehear¬ 
ing denied Federal Radio Com- 
ndssion v. Nelson Bros. Bond & 
Mortgage Co. (Station WIBO) 54 
S.Ct. 856 (two cases), 292 U.S. 613, 
78 L.Ed. 1472. and Federal Radio 
Commission v. North Shore Church 
(Station WPCC), 54 S Ct. 856 (two 
cases), 292 U.S. 613, 7S L.Ed. 1472 
—American Bond & Mortgage Co. 
V. U. S., C.C.A.Ill., 52 F.2d 318. af- 
Arming, D.C., U. S. v. American 
Bond & Mortgage Co., 31 F.2d 448, 
and certiorari denied American 
Bond & Mortgage Co. v. U. S., 52 
S.Ct. 311, 285 U.S. 5:58, 76 L.Ed. 
931—Duncan v. U. S.. C.C.A.Or , 48 
F.2d 128, certiorari denied 51 S.Ct. 
656, 283 U.S. 863, 75 L.Ed 1168. 

D.C.—Durham Life In.s. Co. v Fed¬ 
eral Radio Commission, 55 F.2d 
537, 60 App.D.C. 375—Technical 

Radio Laboratory v. Federal Radio 
Commission, 36 F.2d 111, 59 App. 
D.C. 126, 66 A.L.R. 135,5. 

Station operated by municipality 
Even if a particular radio station 
is operated by a municipal corpora¬ 
tion, its use for interstate broadca.st- 
mg of radio ronmuinlcalions is sub¬ 
ject to federal regulatory control, 
which may be exercised by limiting 
the operating time of the station.— 
City of New York v. Federal Radio 
Commission, 36 F.2d ii.5, 59 App.D.C. 
129, certiorari denied 6(J S.Ct. 246, 281 
U.S. 729. 74 L.Ed. 1146. 

82. U.S.—The ripe Line Cases, Com. 
Ct., 34 S.CI 956. 234 U.S. 548, 58 
L.Ed. 1459, modifying 204 P. 798. 

83. U.S--Fidelity Title, etc., Co. v. 
Kansas Natural Gas Co., D.C.Kan., 
219 F. 614. 

84. Iowa.—State ex rel. Board of R. 
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to a local distributing: utility for resale at retail to 
local consumers,®® subordinate its interstate busi¬ 
ness to its local business and prefer local consum¬ 
ers to interstate consumers,®® or, when a private 
carrier, to assume the obligations both of a com¬ 
mon carrier and a common purchaser and take or 
purchase gas offered it without discrimination be¬ 
tween producers.®*^ On the other hand, state regu¬ 
lations of companies transporting oil or natural gas 
in interstate commerce by pipe line may not be 
obnoxious under the commerce clause of the feder- 

3. Pabticular K 

§ 83. Insurance 

state regulatione of the Insurance business do not 
interfere with interstate commerce. 

As noted supra § 22, insurance is not commerce. 
Hence, state regulations of the insurance business 
are not open to the objection that they interfere 
with interstate commerce.®® 

§ 84. Logs and Logging 

state statutes relating to logs, or the floatage there¬ 
of, in the state may be valid even as applied to logs 
coming from, or bound to, other states. 

State statutes which have been upheld, even as 
applied to logs coming from, or bound to, another 
state, include those requiring scaling by a stale of¬ 
ficer,®^ forbidding the floating of logs and timber 
on the rivers of the state unless made up into rafts 
and in charge of competent crews to manage such 
rafts and to prevent their doing damage,®® and jiro- 
hibiting the removal of logs washed ashore without 
paying a charge for each log to the owner of the 


al constitution where the burden imposed thereby 
on interstate commerce is purely incidental and they 
are not so burdensome or exacting as in effect to 
prevent or prohibit the conduct of the legitimate 
business of interstate transportation by pipe line;®® 
and, a fortiori, such a regulation is not a forbidden 
interference with interstate commerce where it af¬ 
fects only intra-state commerce and docs not in any 
respect interfere with or affect the interstate com¬ 
merce in which a company is engaged.®® 

bfDs OF Business 

shore, and providing a method of collecting such 
charge.®® A state may even authorize the obstruc¬ 
tion of a navigable stream for the jiurpose of fa¬ 
cilitating the floatage of logs.®'* However, a toll 
imposed by a state on logs and lumber floated dovrn 
from that state into an adjoining one is unconsti¬ 
tutional as an attempted regulation of interstate 
commerce.®® 

§ 85. Manufacture and Sale of Goods and 
Products 

The states may regulate manufacturing and Intra¬ 
state sales; and congress may regulate interstate sales, 
but not manufacturing or local or retail sales unless they 
substantially affect interstate commerce. 

As manufacturing does not of itself constitute 
commerce, see supra § 32, congress has no power to 
regulate the manufacture of articles which may ul¬ 
timately become the subject of interstate com¬ 
merce.®® However, the National Labor Relations 
Act of 1^35, 29 U.S.C.A. § 151 et seq, and orders 
made thereunder are valid as to a manufacturer 


R. Com'rs of State of Iowa v. 
Stanolind Pipe Liine Co., 249 N.W. 
366, certiorari denied State of Iowa 
ex rel. Board of Railroad Com’rs 
of State of Iowa v. Stanolind Pipe 
Line Co., 54 S.Ct. 120. 290 U.S. 
684. 78 L.Ed. 689. 

Md.—^West V. Maryland Gas Trans¬ 
mission Corporation. 159 A. 758, 
162 Md. 298. 

8& Mo.—State ex rel. and to ITse of 
Panhandle Eastern Pipe Line Co. v. 
Public Service Commission, 93 S. 
W.2d G75. 

80 . U.S.—Commonwealth of Penn¬ 
sylvania V. State of West Virginia, 
43 S.Ct. 658. 262 U.S. 553, 67 L.Ed. 
1117, 82 A.L.R. 300, rehearing 

granted 44 S.Ct. 4. 263 U.S. 671, 68 
L.Ed. 499. and affirmed 44 S.Ct. 123, 
263 U.S. 350. 67 L.Ed. 1144. 

87 . U.S.—Texoma Natural Gas Co. 
v. Railroad Commission of Texas. 
D.C.Tex.. 69 F.2d 760. 


88. Particular reaulreincnts 

(1) Furnishing small portion of 
supply to new customers.—United 
Pud Gas Co. V. Public Service Com¬ 
mission, 121 S.E. 281, 96 W.Va. 415. 

(2) Installation of meters, filing of 
reports, and allowance of inspection 
of books and records.—Atlas Pipe 
Line Co. v. Sterling, D.C.Tex., 4 F. 
Supp. 441. 

(3) Making changes in pipe line 
made necessary by location of new 
highway.—State Highway Commis¬ 
sion V. Panhandle Eastern Pipe Line 
Co.. 29 P.2d 1104, 139 Kan. 185, re¬ 
hearing denied 33 P.2d 151, 139 Kan. 
849, reversed on other grounds Pan¬ 
handle Eastern Pipe Line Co. v. 
State Highway Commission of Kan¬ 
sas, 66 S.Ct. 563, 294 U.S. 613, 79 
L.Ed. 1090, rehearing denied 66 S.Ct. 
652, 295 U.S. 768, 79 L.Ed. 1709. 

89 . U.S.—People's Natural Gas Co. 

v. Public Service Commission of 
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Pennsylvania, 46 S.Ct. 371, 270 U.S. 
650, 70 L.Ed. 726, affirming 123 A. 
799, 279 Pa. 252. 

90. Wia.—State v. Smith, 199 N.W. 
954, 184 Wis. 309. 

12 C..T. p 80 note 55. 

91. U.S.—Hospea v. O’Brien, C.C. 
Minn., 24 P. 145. 

12 C.J. p 80 note 57. 

98. Mass.—Harrigan v. Connecticut 
River Lumber Co., 129 Mass. 580, 
37 Am.R. 387. 

12 C.J. p 80 note 56. 

93. U.S.—Henry v. Roberts. C.C.Md., 
60 F. 902. 

94 . U.S.—Heerman v. Beef Slough 
Mfg., etc., Co., C.C.W1S., 1 F. 145. 

95. Cal.—Carson River Lumbering 
Co. V. Patterson. 33 Cal. 334. 

96 . U.S.—^U. S. V. Weirton Steel Co., 
D.C.Del., 10 F.Supp. 65—Acme, Inc., 
V. Besson, D.C.N.J., 10 F.Supp. 1. 

12 C.J. p 80 note 64. 
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whose operations have a close and intimate relation 
with interstate commerce and a stoppage of which 
by industrial strife would have a most serious ef¬ 
fect on interstate commerce.®'^ Orders of the fed¬ 
eral trade commission which arc expressly limited 
to interstate commerce and do not apply to any in¬ 
tra-state business arc, of course, not objectionable 
as seeking to control the method of retail sale in 
intra-state commerce;®® but the commission is not 
authorized to investigate a corporation which is en¬ 
gaged in manufacture and is not engaged in inter¬ 
state commerce in any other way than any other 
corporation or citizen may be so engaged, by mak¬ 
ing one or more shipments of manufactured goods 
from one state to another.®® It has been stated that 
regulation of prices is within the power of congress 
to regulate commerce;^ but the contrary has also 
been stated.2 

A state regulation of the sale of goods must not 
regulate interstate or foreign commerce.® A .state 
may not impose discriminating regulations on the 


sale of goods manufactured in another state,^ reg¬ 
ulate the issuance and redemption of profit-sharing 
coupons constituting interstate commerce,® nor in¬ 
validate an interstate contract of sale.® On the oth¬ 
er hand, a state docs not interfere with interstate 
commerce when it regulates the manufacture of 
commodities within the state*^ or sales in internal 
commerce of the state.® Statutes tending to restrict 
monopolies in the manufacture and the sale of 
goods and intended to apply to intra-slate commerce 
only are not invalid.® Even though there is an in¬ 
terstate sale and delivery of goods, where the par¬ 
ties go further and make an agreement concerning 
resales by the buyer after the interstate commerce 
is terminated, the state law governs the validity of 
provisions in the agreement.^® Statutes designed to 
uphold contracts or notices fixing the minimum re¬ 
sale price of a trademarked article do not interfere 
with interstate commerce^ 1 as to goods located 
wholly within the state^® or even, it is held, as to 
articles manufactured and sold to a jobber in an- 


97. U.S.—^National Labor Relations 
Board v. Fruehauf Trailer Co.. 
Mich., 67 S.Ct. 64L». 301 U.S. 49. 81 
L.Ed. 918, 108 A.L.R. 1352, revers- 
Inff. C.C.A., Fruehauf Trailer Co. v. 
National Labor Relations Board, 85 
P.2d 391, certiorari f^ranted Nation¬ 
al Labor Relation.^ Board v. Frue¬ 
hauf Trailer Co., 57 S.Ct 119 (two 
cases), 299 U.S. 534, 81 L.Ed. 393— 
National Labor Relations Board v. 
Jones & Laughlin Steel Corpora¬ 
tion. ra., 57 S.Ct. 615, 301 U.S. 1, 
81 L.Ed. 893. 108 A.L.R. 1362, re¬ 
versing. C.C.A.. 83 F.2d 998, certio¬ 
rari granted 57 S.Ct. 119, 299 U.S. 
634, 81 L.Ed. 393. 

U.S.—Bowen v. James Vernor Co., C. 
C.A.Mich.. 89 F.2d 968—Bcman v. 
Bendix Products Corporation, C.C. 
A.I11., 89 F.2d 661, reversing, D.C., 
Bendix Products Corporation v. 
Bcman, 14 F.Supp. 68. 

Divergent decisions 

(1) A lower court took the posi¬ 
tion that regulation of the relation 
between a shipbuilding company and 
Its employees is not justified on the 
theory that the relationship between 
a manufacturer and his employees is 
caught in the current of interstate 
commerce, or that disturbance of 
such relationship will affect the free 
flow of commerce.—Bethlehem Ship¬ 
building Corporation v. Meyers, D.C. 
Mass., 16 F.Supp. 915, affirmed, C.C. 
A., Myers v. Bethlehem Shipbuilding 
Corporation, 88 F.2d 154, rehearing 
denied 89 F.2d 1000, certiorari grant¬ 
ed 68 S.Ct. 26. reversed on other 
grounds Myers v. Bethlehem Ship¬ 
building Corporation, 68 S.Ct. 459. 

(2) The National Labor Relations 
Act is unconstitutional as applied to 
a flour mill, since refusal of owners 


of the mill to bargain collectively 
with employees does not directly af¬ 
fect commerce among the stales.— 
Stout V. I*ratt, D.C.Mo., 12 F.Supp. 
864, affirmed, C.C.A., Pratt v. Stout, 
86 F.2d 172. 

98. TT.S.—Federal Trade Commission 

V. A. McLean & Son, C.C.A., 84 F. 
2d 910, certiorari denied A. McLean 
& Son V. Federal Trade Commis¬ 
sion. 67 S.Ct. 117, 299 U.S. 590, 81 
L.Ed. 435. M. J. Holloway & Co. v. 
Federal Trade Commission, 57 S.Ct. 
117. 299 U.S. 590. 81 L.Ed. 435, 
Queen Anne Candy Co. v. Federal 
Trade Commission, 57 S.Ct. 117, 
299 U.S. 590. 81 L.Ed. 4 3.5 and 
Bonita Co. v. Federal Trade Com- 
mi.ssion. 67 S.Ct. 117, 299 U.S. 590, 
81 L.Ed. 435. 

99- U.S.—U. S. v. Basic Products 
Co.. D.C.Pa., 260 F. 472. 

1. U.S.—U. S. v. Edwards, D.C.Cal., 

16 F.Supp. 53. affirmed, C.C.A., Ed¬ 
wards V. U. S., 91 F.2d 767. 

a. U.S.—U. S. V. Sutherland, D.C. 
Mo., 9 F.Supp. 204. 

3. U.S.—Minnesota v. Barber, Minn., 
10 S.Ct. 862, 136 U.S. 313, 34 L.Ed. 
455, affirming, C.C., In re Barber. 
39 F. 641. 

12 C.J. p 1124 note 32. 

Statute held valid 

N.J.—Slate V. Augustine, 191 A. 805, 
16 N.J.Misc. 401. 

4b Ga.—^Kehrer v. Stewart, 44 S.E. 
864, 117 Ga. 969, affirmed 25 S.Ct. 
403, 197 U.S. 60. 49 L.Ed. 663. 
Mass.—In re Opinion of Justices, 98 
N.E. 334, 211 Mass. 605, Ann.Cas. 
1913B 815. 

12 C.J. p 80 note 68. 
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5. Wls.—State v. Weigle, 168 N.W. 
385. 168 Wis. 19. 

6. U.S.—Hughes Bros. Mfg. Co. v. 
Cicero Trust & Savings Bank, C. 
C.A.Tex., 24 F.2d 199. 

12 C.J. p 81 note 76. 

7. U S.—('•apitnl City Dairy Co. v. 
Ohio, Ohio, 22 S.Ct. 120. 183 U.S. 
238, 46 L.Ed. 171—Powell v. Penn¬ 
sylvania, l*a., 8 S.Ct. 992, 1257, 127 
U.S. 678, 32 L.Ed. 253. 

8 . Ala.—Sheppard v. Dowling, 28 
So. 791, 127 Ala. 1. 85 Am.HR. 68. 

Ark.—Dabbs v. State, 39 Ark. 363, 
43 Am.R. 275. 

Bankrupt or closing out ealee, or 
■ales of damaged goods 

Ohio.—Ex p. Mosier, 8 Ohio Clr.Ct. 
324, 4 Ohio Cir.Dec. 82. 

9. Mass.—Com. v. Strauss, 78 N.E. 
136, 191 Mass. 545, 11 L.R.A.,N.S., 
968, 6 Ann.Cas. 842. 

12 C.J. p 81 note 74. 

10. Tex.—^W. T. Rawleigh Co. v. 
Marshall, Civ.App., 248 S.W. 153— 
Caddell v. J. R. Watkins Medical 
Co.. Civ.App., 227 S.W. 226—Whise- 
nant v. Shores-MueJler Co., Civ. 
App., 194 S.W. 1175, error dis¬ 
missed—^W. T. Rawleigh Medical 
Co. V. Mayberry, Civ.App., 193 S. 

W. 199. 

11. N.J.—Johnson & Johnson v. 
Weissbard. 191 A. 873, 121 N.J.Eq. 
585, reversing 184 A. 783, 120 N. 
J.Eq. 314. 

18. Cal. — Max Factor & Co. v. 
Kunsman. 55 P.2d 177, 6 Cal.2dl 
446, affirmed Kunsman v. Max Fac¬ 
tor & Co., 57 S.Ct. 147, 299 U.S. 
198, 81 L.Ed. 122. 
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Other state and then sold to a dealer in the state.^3 
A statute regulating the retaking of articles condi¬ 
tionally sold, as applied to a contract of sale of 
property to be sent into a state from another state, 
indirectly affects interstate commerce but is not a 
regulation of it;^^ and a statute which is construed 
not to regulate the sale of goods in the state but 
rather to mean that in computing his cost or pur¬ 
chase price, a local merchant shall not use as a 
basis some exceptional sale price made to him, ei¬ 
ther in the state or another state, not justified by 
market conditions is not a burden on interstate com- 
merce.15 

Coal. The enforcement of orders of a state com¬ 
mission concerning sales and prices of coal will be. 
restrained by the court where they interfere with 
interstate commerce.^® The effect of hours of la¬ 
bor and wage scales in a small retail coal business, 
conducted in a rural community, on interstate com¬ 
merce, was held insubstantial to warrant extension 
of federal regulation thereto by the National Indus¬ 
trial Recovery Act.^*^ A state may regulate the 
transportation and sale of coal within its territorial 
jurisdiction if it docs not thereby place an unrea¬ 
sonable burden on interstate commerce.^® 

Gas and electricity. Congress has power to regu¬ 


late the rates charged for gas and electricity sold 
in interstate commerce and in aid of this power 
it may require companies engaged in the business 
of selling gas and electricity to furnish full infor¬ 
mation about all activities carried on by them, 
whether or not their other business directly affects 
the interstate commerce in which they engage.^® 
A state may not fix the rate for electrical current 
sold by a resident corporation in another state, 
nor may it, even though congress has not acted, 
regulate the wholesale prices or rates charged to 
a local distributing company for gas transported 
from another state in interstate commerce-^ unless 
the local distributing company and the interstate 
pipe line company are so affiliated that they do not 
deal at arm\s length, in which case the reasonable¬ 
ness of the interstate price is subject to inquiry by 
state authorities as a preliminary step to fixing or 
reviewing local rates.23 On the other hand, in the 
absence of congressional regulation of the subject, 
a state or municipality may regulate the sale and the 
prices or rates charged to consumers of gas or elec¬ 
tricity in the state or municipality, even though the 
gas or electricity has been brought from another 
state by another company or even by the company 
performing the local service but its regulations 
must not impose an unreasonable burden on intcr- 


13L N.J.—^Robt. H. Ingersoll & Bro. 
V. Hahne & Co., 101 A. 1030, 88 N. 
J.Eq. 222. 

14. U.S.—Lanston Monotype Mach. 
Co. V. Curtis, X.Y., 224 F. 403, 140 
C.C.A. 89. 

15. Tenn.—Rust v. Grif^grs, 113 S.W. 
2d 733. 

16. U.S. — Ohio Collieries Co. v. 
Stuart, D.C.Ohio, 290 F. 1006—Van¬ 
dal ia Coal Co. V. Special Coal & 
Food Commn., D.C.lnd., 2G8 F. 672. 

17. U.S.—U. S. V. French, D.C.Mich., 
10 F.Supp. 674. 

18. Md.—Yarger v. State, 200 A. 
731. 

18. U.S.—Securities and Exchange 
Commission v. Electric Bond & 
Share Co., D.C.N.Y., 18 F.Supp. 131 
—Federal Trade Commission v. 
Smith, D.C.N.Y., 1 F.Supp. 247. 

80. U.S. — Securities & Exchange 
Commission v. Electric Bond & 
Share Co., D.C.N.Y., 18 F.Supp. 131. 

81. U.S.—Public Utilities Commis¬ 
sion of Rhode Island v. Attleboro 
Steam & Electric Co., 47 S.Ct. 294. 
273 U.S. 83, 71 L.Ed. 649. affirming 
Attleboro Steam & Electric Co. v. 
Public Utilities Commission, 129 

A. 495, 46 R.l. 496. certiorari grant¬ 
ed Public Utilities Commission of 
Rhode Island v. Attleboro Steam 
& Electric Co., 46 S.Ct. 103, 269 U. 

B. 546, 70 L.Ed. 404. 


88 . U.S.—State of Missouri ex rel. 
Barrett v. Kansas Natural Cas Co., 
44 S.Ct. 644. 265 U.S. 298. 68 B.Ed. 
1027, reversing State v. Kansas 
Natural Gas Co., 208 P. 622. Ill 
Kan. 809, and affirming, D.C.Kan., 
Central Trust Co. of New York v. 
Consumers’ Light, Heat & Power 
Co., 282 F. 680, and, D.C.Mo., State 
of Missouri v. Kansas Natural Gas 
Co., 282 F. 341—Public Utilities 
Commission for State of Kansas v. 
Landon, Kan., 39 S.Ct. 268, 219 U. 
S. 236, 63 L.Ed. 577, reversing, D. 

C., Landon v. Public Utilities Com¬ 
mission of State of Kansas, 242 F. 
668, vacated on other grounds 39 
S.Ct. 389, 249 U.S. 590, 63 L.Ed. 
791—Public Utilities Commission 
for State of Kansas v. Landon, 
Kan., 39 S.Ct. 268, 249 U.S. 236, 63 
L.Ed. 677, reversing, D.C., Landon 
v. Public Utilities Commission of 
Kansas, 234 F. 162, vacated on oth¬ 
er grounds 39 S.Ct. 389. 249 US. 
590, 63 L.Ed. 791—Community Nat¬ 
ural Gas Co. V. Royse City, D.C. 
Tex., 7 F.Supp. 481. 

Distributing company as xstail pur¬ 
chaser 

In one case, wherein it appeared 
that the pipe line company directly 
served at retail the consumers in 
many other municipalities in the 
state, the court deemed it fair to 
place the distributing company in the 
municipality in question in the same 

426 


class as any large retail purchaser 
and upheld action of the state to 
prevent discrimination against the 
locality.—People’s Natural Gas Co. v. 
Public Service Commission, 123 A. 
799, 279 Pa. 252, affirmed 46 S.Ct. 
371, 270 U.S. 660, 70 L.Ed. 726. 

23. U.S.—Community Natural Gas 
Co. V. Royse City, D.C.Tex., 7 F. 
Supp. 481. 

84 . U.S.—Lone Star Gas Co. v. Stale 
of Texas, 68 S.Ct. 883, 304 U.S. 221, 
82 L.Ed. 1304, reversing Slate v. 
Lone Star Gas Co., Tex.Clv.App., 86 
S.W.2d 484, rehearing denied Lone 
Star Gas Co. v. State of Texas, 68 
S.Ct. 1051—Pennsylvania Gas Co. 
v. Public Service Commission, Sec¬ 
ond Diet., of State of New York, 40 
S.Ct. 279, 262 U.S. 23. 64 L.Ed. 
434, affirming In re Pennsylvania 
Gas Co., 122 N.E. 260, 225 N.Y. 
397, which affirmed 171 N.Y.S. 1028, 
184 App.Dlv. 666, which reversed 
169 N.Y.S. 820, 103 Misc. 37—Pub¬ 
lic Utilities Commission for State 
of Kansas v. Landon. Kan., 39 S. 
Ct. 268. 249 U.S. 236. 63 L.Ed. 577, 
reversing, D.C., Landon v. Public 
Utilities Commission of State of 
Kansas, 242 F. 668, vacated on oth¬ 
er grounds 39 S.Ct. 389, 249 U.S. 
590. 63 L.Ed. 791—Public Utilities 
Commission for State of Kansas v. 
Landon, Kan., 89 S.Ct. 268, 249 
U.S. 236. 62 L.Ed. 577. reversing. 
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state commerce.^® Where the gas is produced and 
sold in the state, the fact that the company’s pipe 
line cuts across the corner of another state does not 
make it any the less a part of the system serving the 
communities of the state.26 

Farm produce. The provisions of the Commodity 
Exchange Act, relative to the registration of com¬ 
mission merchants or brokers, constitute a reason¬ 
able regulation in the national public interest in 
view of the fact that the act purports to deal with 
and regulate interstate commerce.27 So also the 
Perishable Agricultural Commodities Act, in so far 
as assuming jurisdiction over a dealer while en¬ 
gaged in buying agricultural commodities in inter¬ 
state commerce, is valid under the commerce 
clausc.28 Furthermore, the marketing provisions 
of the Agricultural Adjustment Act, as amended, 
have been considered to be within the power of 
congress to regulate commerce.29 As it does not 
directly fix prices, the act is, of course, not uncon¬ 
stitutional on the ground that it does so fix prices.^o 
State statutes regulating the sale of farm produce 
on commission do not unduly burden interstate com- 
merce^i nor are they nullified by a federal statute, 
known as the Perishable Agricultural Commodities 
Act of 1930, which, although paralleling the state 
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statutes in some respects, is not inconsistent there¬ 
with and expressly provides against the abrogation 
of state statutes in such case.^2 Also, a state co¬ 
operative marketing act, providing for an associa¬ 
tion of producers for the marketing of agricultural 
products, docs not control or burden interstate com¬ 
merce nor restrain the freedom of the market in 
interstate commerce j^^s been held that 

such an act does not encroach on the jurisdiction of 
the federal government, as, by enacting the Clayton 
amendment to the Sherman Anti-Trust Law ex¬ 
cluding agricultural products from the provisions of 
the latter act, congress relinquished its superior 
right to regulate interstate commerce with refer¬ 
ence to such products.^^ However, a state grain 
grading act has been held invalid as a regulation of 
the buying of grain in interstate commerce.®® A 
regulatory statute designed to insure purity in ag¬ 
ricultural seeds sold or exposed for sale in the state 
is not invalid because of its exemption of a sale of 
seed grown, sold, and delivered by a farmer on his 
own premises for seeding by the purchaser himself, 
the effect on, and discrimination against, interstate 
commerce being indirect and remote and not direct 
or primary.®® 

Lumber. The business of a lumber retailer who 


D.C., Landon v. Public Utilities 
Commission. 234 F. 152, vacated on 
other grounds 39 S.Ct. 389, 249 U. 
S. 690, 63 L.Ed. 791—Mississippi 
Power Co. v. City of Aberdeen. D. 
C.Miss., 11 F.Supp. 951. 

Kan.—Slate v. Landon, 165 P. 1111, 
100 Kan. 693. 

Mont.—Gallatin Natural Gas Co. v. 
Public Service Commission, 266 P. 
373, 79 Mont. 269. 

N.C. — Corporation Commission v. 
Cannon Mfg. Co., 116 S.E. 178, 185 
N.C. 17. 

12 G.J. p 81 note 73. 

26b N.Y.—Pennsylvania Gas Co. v. 
Public Service Commission of 
State of New York, 207 N.Y.S. 599, 
211 App.Div. 253. 

Ahstnoo of hnrdoa 

(1) Action held not a regulation 
or burden on interstate commerce.— 
Lone Star Gas Co. v. State of Texas, 
58 S.Ct. 883, 304 U.S. 224, 82 L.Ed. 
1304, reversing State v. Lone Star 
Gas Co., Tcx.Clv.App., 86 S.W.2d 484, 
rehearing denied Lone Star Gas Go. 
y. State of Texas, 68 S.Ct. 1051. 

(2) So long as the rale fixed is not 
discriminatory or confiscatory, but 
yields a fair return on the valuation 
of the property, it throws no burden 
on citizens of other communities or 
states.—Mill Creek Coal & Coke Co. 
V. Public Service Commission. 100 S. 
B. 667, 84 W.Va. 662, 7 A.L.R. 108. 
S6b U.S. —Lone Star Oas Co. v. State 


of Texas, 68 S.Ct. 883, 304 U.S. 224, 
82 L.Ed. 1304, reversing State v. 
Lone Star Gas Co., Tex.Clv.App., 86 
S.W.2d 484, rehearing denied Lone 
Star Gas Co. v. State of Texas, 58 
S.Ct. 1051. 

27. U.S.—Board of Trade of Kansas 
City V. Milligan, C.C.A.Mo., 90 F. 
2d 856. affirming, D.C., IG F.Supp. 
869, certiorari denied 68 S.Ct. 40. 

28. U.S.—^Krueger v. Acme Fruit 
Co., C.C.A.Fla.. 75 P.2d 67. 

29. U.S.—^U. S. v. Edwards, D.C.Cal., 
14 F.Supp. 384. 

80. U.S.—Hudson-Duncan & Co. v. 
Wallace, D.C.Or., 21 F.Supp. 296. 

31. U.S.—Hartford Accident & In¬ 
demnity Co. V. People of State of 
Illinois ex rel. McLaughlin, 66 S. 
Ct. 685, 298 U.S. 155, 80 L.Ed. 1099, 
affirming People ex rel. McLaugh¬ 
lin V. G. H. Gross Co., 198 N.E. 356, 
361 111. 406. 

Mo.—Arnold v. Hanna, 290 S.W. 416, 
316 Mo. 823, affirmed 48 S.Ct. 212, 
276 U.S. 691, 72 L.Ed. 721. 

N.Y.—Baldwin v. Standard Accident 
Ins. Co. (Olivlt Action), 261 N.Y.S. 
607, 237 App.Div. 334, affirming 
Pyrke v. Standard Accident Ins. 
Co. (Olivit Action), 258 N.Y.S. 869, 
144 Misc. 63, and motion granted 
Baldwin v. Standard Accident Ins. 
Co. (Olivit Action). 263 N.Y.S. 
1002, 239 App.Div. 858, affirmed 188 
N.E. 71, 262 N.Y. 676. 
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Wash. — Northern Cedar Co. v. 
French, 230 P. 837, 131 Wash. 394, 
modified on other ground.^ on re¬ 
hearing 233 P. 39, 133 Wash. 692 
and error dismissed Northern Ce¬ 
dar Co. V. Gloyd, 4G S.Ct. 204, 270 

U. S. 625, 70 L.Ed. 767. 

12 C.J. p 80 note 70. 

38. U.S.—Hartford Accident & In¬ 
demnity Co. V. People of State of 
Illinois ex rel. McLaughlin, 56 S. 
Ct. 685. 298 U.S. 155, 80 L.Ed. 1099, 
affirming People ex rel. Mcljaugh- 
lln V. G. H. Gross Co., 198 N.E. 
356, 361 Ill. 405. 

33. Minn.—Minnesota Wheat Grow¬ 
ers’ Co-op. Marketing Ass’n v. 
Huggins, 203 N.W. 420, 162 Minn. 
471. 

34. Ky.—Liberty Warehouse Co. v. 
Burley Tobacco Growers’ Co-of). 
Ass’n, 271 S.W. 695, 208 Ky. 643. 
affirmed 48 S.Ct. 291, 276 U.S. 1, 72 
L.Ed. 473. 

36. U.S.—Shafer v. Farmers’ Grain 
Co. of Embden, N.l>.. 15 S.Ct. 481, 
268 U.S. 189, 69 L Ed. 909—Lemke 

V. Farmers’ Gram Co. of Embden, 
N. D., 42 S.CI. 244. 258 U.S. 60, 66 
L.Ed. 458. affirming, C.C.A., Farm¬ 
ers’ Grain Co. of Embden v. Dan¬ 
ger, 273 F. 635, 19 A.L.R. 148, mo¬ 
tion to vacate stay and superse¬ 
deas granted 42 S.Ct. 96. 

36b Tenn.—State v. McKay, 193 S. 

W. 99, 137 Tenn. 280. 
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obtained his stock outside the state, advertised in 
local newspapers circulated also in adjoining states, 
and was ready to sell regardless of whence buyers 
came, although delivery was made at his yard to 
buyers, was held so closely connected with interstate 
commerce that the National Industrial Recovery 
Act and the retail lumber code approved thereunder 
were constitutional as applied to such retailer.37 

Millinery. A code adopted under the National 
Industrial Recovery Act was held unconstitutional 
as applied to the intrastate activities of a retail mil¬ 
linery scller.38 

Nursery stock. A statute authorizing the state 
board of agriculture to refuse permission for the 
sale of nursery stock to persons failing to satisfy 
the board of their integrity and responsibility is in 
conflict with the commerce clause of the federal 
constitution. 

.Petroleum, The National Industrial Recovery 
Act and the Code of Fair Com])ctition for the Pe¬ 
troleum Industry were unconstitutional and unen¬ 
forceable, because beyond the power of congress to 
regulate commerce, in so far as they purported to 
prohibit an operator of a retail gasoline station 
making purely local sales from giving rebates, al¬ 
lowances, or concessions, by way of gifts of mer¬ 
chandise as premiums or otherwise, from his posted 
retail price of gasoline, as in so far as 
they regulated the hours and wages of his em¬ 
ployees.^^ 

Tobacco. Interstate commerce is not burdened 
or interfered with by a state statute regulating the 
sale of leaf tobacco at public auction^^ qj. fixing 
the maximum charges for handling and selling leaf 
tobacco,43 nor is a statute of the latter class ex¬ 
cluded by the federal Tobacco Inspection Act.^^ 
An ordinance regulating the sale of cigarettes has 
been held not to infringe on the right of commerce 
to regulate interstate commerce.^ 5 


Used automobiles. A state may not so regulate 
the sale of used automobiles as to discriminate 
against used cars of foreign origin which have been 
brought into the state in interstate commerce^® or 
so as to impose an unreasonable burden on inter¬ 
state trade, as by prohibiting registration of used 
automobiles, previously registered outside the stale, 
for ninety days and thereby in effect suspending 
alienation during that period,^although it may 
reasonably require proof, before changing the reg¬ 
istration, that such automobiles are free of encum¬ 
brances and not stolen.^® Diverse opinions were 
entertained as to the constitutionality of the Na¬ 
tional Industrial Recovery Act and the Code of 
Fair Competition for the Motor Vehicle Retailing 
Trade as ap])lied to trade-in allowances for used 
automobiles in intra-state commerce transactions, 
it being held in one case that the code was uncon¬ 
stitutional and void,49 and in another case that the 
statute and the code were valid as a regulation of 
intra-state commerce seriously affecting interstate 
trade.®® 

Woolen goods. A police regulation requiring any 
yarn, cloth, fabric, garment, or article of apparel, 
containing or purporting to contain wool and sold 
or exposed for sale in the state, to bear a label dis¬ 
closing the amount of virgin wool therein in no way 
conflicts with the power of the federal government 
to regulate commerce among the states. 

§ 86. - Food and Drugs 

There is room for both federal and state regulations 
of food and drugs where there is no conflict and each is 
confined to the commercial field in which it may properly 
operate. 

The enactment of food statutes by congress does 
not prevent a state from making regulations con¬ 
cerning the same subject matter, reasonable in their 
terms, and not in conflict with such acts of con¬ 
gress, ®3 especially where the federal statutes are of 


37. U.S.—U. S. v. Canfleld Lumber 
Co., D.C.Neb., 7 F.Supp. 694, appeal 
dismissed, C.C.A., Canfleld Lumber 
Co. V. U. S., 76 F.2d 1003. 

38. U.S.—Irma Hat Co. v. Local Re¬ 
tail Code Authority for Chicago, 
I1.C.I11., 7 F.Supp. 687, affirmed, C. 

C. A.. Local Retail Code Authority 
for Chicago v. Irma Hat Co., 77 F. 
2d 1005. 

39. S.D.—Ex p. Hawley. 116 N.W. 
93. 22 S.D. 23, 15 L.R.A.,N.S., 138. 

40. U.S.—U. S. V. Superior Products, 

D. C.ldaho. 9 F.Supp. 943—U. S. v. 
Mills, D.C.Md., 7 F.Supp. 647, case 
dismissed, C.C.A.. 77 F.2d 1019— 
U. S. V. Suburban Motor Service 
Corporation, D.C.Ill.. 6 F.Supp. 798. 


N.Y.—Cline v. Consumers’ Co-op. Gas 
& Oil Co., 274 N.y.S. 362, 152 Misc. 
653. 

41. U.S.—U. S. V. Lleto, D.C.Tex., 6 

F.Supp. 32. 

43. Ky.—Jewell Tobacco Warehouse 
Co. V. Kemper, 268 S.W. 324, 206 
Ky. 667. 

43. U.S. — Townsend v. Yeomans, 
Ga., 57 S.Ct. 842, 301 U.S. 441, 81 
L.Ed. 1210. 

44. U.S.—Townsend v. Yeomans, su¬ 
pra. 

45. Iowa.—Ford Hopkins Co. v. Io¬ 
wa City, 248 N.W. 668, 216 Iowa 
1286. 


46L U.S. — Park McLain. Inc., v. 
Hoey, D.C.N.C., 19 F.Supp. 990. 

47. U.S.—^Asher v. Ingels, D.C.Cal., 
13 F.Supp. 654. 

48. U.S.—Asher v. Ingels, supra. 

49. U.S.— IJ. S. V. Kinnebrew Motor 
Co.. D.C.Okl., 8 F.Supp. 535, certio¬ 
rari dismissed 57 S.Cl. 757, 296 U. 
S. 669. 

50. U.S.—U. S. V. James W. McAl¬ 
ister, Inc., D.C.Cal., 8 F.Supp. 629 

51. Wyo.—State v. W. S. Buck Mer¬ 
cantile Co., 264 P. 1023, 88 Wyo. 
47. 67 A.L.R. 676. 

52. Pa.—Commonwealth v. Kerr, 29 
Pa.Dlst. 896. 

26 C.J. p 768 note 28. 


428 



15 C.J.S. 


COMMERCE 


§ 86 


limited scope ;53 but a state may not under the 
guise of exercising its police powers, or otherwise, 
impose burdens on, or discriminate against, inter¬ 
state commerce in food,^^ nor may it enact legis¬ 
lation in conflict with the acts of congress passed 
for the regulation of the subject.56 r'cderal stat¬ 
utes which have been upheld as permissible regu¬ 
lations of commerce by congress include the Com¬ 
modity Exchange Act regulating transactions in fu¬ 
tures in butter, eggs, and Irish potatoes,^® and the 
Pure Food and Drugs Act, and its amendments, re¬ 
lating to the adulteration and misbranding of foods 
and drugs introduced into interstate commerce.®'^ 
State statutes which have been held not to conflict 
with federal legislation regulating commerce and 
not to regulate directly, or to impose a direct bur¬ 
den on, interstate commerce, even though they may 
affect it incidentally, include statutes controlling 
foods in the intra-state aspects of the public 
health,®® regulating the manufacture, sale, or offer¬ 
ing for sale, within tlie state, of insecticides and 
fungicides,®® regulating domestic retail sales of 
food,®® prohibiting the sale or exposure for sale, 
with intent to defraud, of any meat or meat prep¬ 
aration falsely rej)resented to be kosher or to be 
sanctioned by orthodox Hebrew religious require¬ 


ments,®! regulating the weight of certain food prod¬ 
ucts sold or offered for sale,®^ requiring a disclo¬ 
sure, by brand or label, of the constituents or in¬ 
gredients of proprietary foods or patent medi¬ 
cines,®® prescribing a standard of purity necessary 
to entitle a product, after it has become a part of 
retail commerce, to be sold under a certain brand or 
label,®4 regulating the manufacture or sale of oleo¬ 
margarine within the state®® or so regulating its 
introduction as to insure its purity,®® regulating the 
use or treatment of fish, or the manufacture of 
products therefrom, within the state and, as a 
means of preventing evasion, dealing with fish 
brought into the state,®^ requiring the name of the 
state to be embossed on or stam|)cd into the tin of 
containers of citrus fruit or juice i)roduccd in the 
stale,®® or requiring that potatoes produced in the 
state and offered for shipment to points cither with¬ 
in or without the state be graded and packed in 
branded containers,®® and also statutes which are 
similar to the federal Pure Food and Drugs Act, but 
relate only to intra-state transactions,*^® or which 
deal with the adulteration of foods and drugs, but 
are intended to protect consumers in the state and 
arc not applied to articles manufactured in the state 
and transported in interstate commerce.Also, 


63. U.S.—CrcHcent Mf>;. Co. v. Wil¬ 
son. O.C.N.Y., 222 F. 2S1*. appeal 
dismissed 242 F. 4«2, 155 C.C.A. 
23S 

26 C.J. p 758 note 31. 

54. U.S.—McDermott v. Wisconsin, 

33 S.Ct. 431, 228 U.S. 115, 57 
L.Ed. 754. 

55. U.S.—Mc-Dcrmott v. Wisconsin, 
supra--SavaK** v. .Tones, Ind., 32 S. 
Ct. 715. 225 U.S. 501, 50 T..P:d. 1182 
—Corn Products Reflnint? Co. v. 
Wcitrlc, D.C.Wis.. 221 F. 988. 

56). U.S.—Moore v. Chicago Mercan¬ 
tile Exchange, C.C.A.Ill., 90 F.2d 
735, certiorari denied 58 S.Ct. 30, 
302 U.S. 710, 82 L.Ed. 548. 

67. U.S.—Nolan v. Morgan, C.C.A. 
Ind., 69 F.2d 471, affirming, D.C., 
Morgan v. Nolan. 3 F.Supp. 143. 

12 C.J. p 81 notes 78. 79. 

Purpose of the statute and 1t.s 
amendments is to secure the purity 
of food and drugs, guard against 
adulterated and misbranded food 
products, Inform purchasers of the 
quality of goods purchased, and 
prevent them from being misled or 
imposed on.—Morgan v. Nolan, D.C. 
Ind., 3 F.Supp. 143, affirmed, C.C.A., 
Nolan V. Morgan, 69 F.2d 471—26 
C.J. p 758 note 43, p 759 note 44. 

ConarreBs may authorise oondenma- 
tion of articles of food, endangering 
the health of the community, where 
they have become subjects of inter¬ 
state or foreign commerce.—Hipo- 


lile Egg Co. V. TT. S., Ill., 31 S Ct. 
364, 220 U.S. 45, 55 L.Ed. 364—26 C. 
J. p 757 note 25. 

58. M<‘ —Slate v. Old Tavern Farm, 
ISO A. 473, 133 Me. 468, 101 A.L. 
R. 810. 

59. U.S.—United Drug Co., v. Graves, 
D.C.Ala., 34 F.2d 808. 

GO. U.S.—Hel»e Co. v. Shaw, Ohio, 
39 S.Ct. 125, 248 U.S. 297, 63 L. 

Ed. 255—Weigle v. Curtice Bros. 
Co., Wis., 39 S.Ct. 124, 248 U.S. 285, 
63 L.Ed, 242. 

61. U.S.—Hygrade Provision Co. v. 
Sherman, N.Y.. 45 S.Ct. 141, 266 
U.S. 497, 69 L.Ed. 402. 

62. U.S.—^Armour v. North Dakota, 

36 S.Ct. 440, 240 U.S. 510, 60 L. 

Ed. 771, Ann.Cas.l916D 548, affirm¬ 
ing 145 N.W. 1033, 27 N.D. 177, L. 
R.A.1916E, 380, Ann.Cas.l 916B 1149. 

Ala.—Mobile v. Yuille, 3 Ala. 137, 36 
Am.D. 441. 

Mass.—Com. v. Gussman, 102 N.E. 
342, 215 Maas. 349. 

Neb.—In re Agnew, 131 N.W. 817, 
89 Neb. 306, 35 L.R.A.,N.S., 836, 

Ann.Caa.l912C 676. 

63. U.S.—Corn Products Refining 

Co. V. Eddy, 39 S.Ct. 325. 249 U.S. 
427, 63 L.Ed. 689, affirming 163 

P. 615, 99 Kan. 63. 

N.Y.—E. Fougera & Co. v. City of 
New York, 120 N.E. C42, 224 N.Y. 
269, 1 A.L.R. 1467, affirming 166 
N.Y.S. 248, 178 App.Div. 824. 

12 C.J. p 81 note 80. 
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64. U.S.—Cleveland Macaroni Co. v. 
State Board of Health of Califor¬ 
nia, D.C.Cal., 256 F. 376. 

65. U.S.—Powell V. Pennsylvania, 
Pa.. 8 S.Ct. 992, 1257, 127 U.S. 678, 
32 L.Ed. 253. 

12 C.J. p 82 note 90. 

66 . U.S.—Schollenberger v. Pennsyl¬ 
vania, Pa., 18 S.Ct. 757, 171 U.S. 1, 
43 L.Ed. 49. 

67- U.S.—Bayside Fish Flour Co. v. 
Gentry, Cal., 56 S.Ct. 513, 297 U.S. 
422, 80 L.Ed. 772, affirming, D.C., 
8 F.Supp. 67, affirmed 56 S.Ct. 86, 
296 U.S. 660, 80 L.Ed. 470, vacated 
66 S.Ct. 166, 296 U.S. 547. 80 L. 
Ed. 388—Van Camp Sea Food Co. 
V. Department of Natural Re¬ 
sources of State of California, D. 
C.Cal., 30 F.2d 111. 

Statute requiring written report of 
receipt of fish taken outside state 
in order that they may be marked 
for identlffcatlon before sale and dis¬ 
position thereof does not violate the 
commerce clause of the federal con¬ 
stitution.—State V. Nelson, 261 P. 
796, 146 Wash. 17. 

68. U.S.—Polk Co. V. Glover, D.C. 
Fla., 22 F.Supp. 575. 

69. U.S.—Detweiler v. Welch, D.C. 
Idaho, 46 F.2d 71, affirmed, C.C.A., 
46 F.2d 75, 73 A.L.R. 1440. 

7a U.S.—Royal Baking Powder Co. 

V. Donohue, D.C.Mont., 265 F. 406. 
71. Wis.—Day-Bergwall Co. v. State, 
207 N.W. 959, 190 Wis. 8. 
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an order of a state officer prescribing standard con¬ 
tainers, and the dimensions and form thereof, for 
certain fruits and vegetables does not conflict with 
federal legislation nor unduly burden interstate com¬ 
merce where its operation is intra-state.^2 

Eggs. Earlier decisions to the contrary*^* have 
not been followed by courts which hold that foreign 
commerce is not improperly interfered with by state 
statutes requiring persons selling eggs or egg prod¬ 
ucts, or food or drink composed in part of eggs, im¬ 
ported from a foreign country to give notice, by the 
display of a sign or in some other designated way, 
of the fact that imported eggs are being sold or 
used.*^* 

MUk. A state may, without imposing any burden 
on interstate commerce, require a license, and regu¬ 
late the prices, for sales of milk within the state,^® 
but it may not regulate the price to be paid for milk 
in interstate commerce,*^® as by prohibiting the sale 
within the state of milk produced without the state 
and purchased from the producer at less than the 
minimum price fixed for similar milk produced with¬ 
in the state.'^'^ A state cannot require a person to 
secure a license to purchase milk within the state, 
where the purchase of milk cannot be separated 
from its transportation into another state. 

Lower federal court decisions are in conflict as 
to the authority of the federal government under 


the commerce clause of the constitution to reg^ulate 
or fix the price of milk, it being affirmed, on the one 
hand, that there is authority for the fixing of prices 
in interstate commerce,*^® or even in intra-state com¬ 
merce, where interstate and intra-state commerce 
are so inextricably intermingled that one cannot be 
effectively regulated without also regulating the 
other,*® and it being denied, on the other hand, 
that there is authority for the licensing of milk 
distributors*^ and the fixing of prices to be paid 
producers for milk*2 in intra-state commerce, or 
even for the fixing of prices in interstate com¬ 
merce.** 

Poultry. Regulations of intra-state sales of poul¬ 
try by a code promulgated under the National In¬ 
dustrial Recovery Act were invalid.*^ 

§ 87. -Traffic in Original Packages 

Some state statutes are not open to the objection 
that they place burdens or restrictions on sales In the 
original unbroken packages of articles shipped into the 
state. 

The rule, stated supra § 28, that, except in so far 
as congress provides, a state cannot lawfully impose 
burdens or conditions on the right to sell in the 
original packages articles shipped into the state 
from other states, is not violated by state statutes 
and regulations which arc so worded or construed 
as not to apply to sales in original packages,*® or 


72. U.S.—Pacific States Box & Bas¬ 
ket Co. V. White, Or., 56 S.Ct. 169, 
296 U.S. 176, 80 L.Gd. 138, 101 A. 
Ij.R. 853, afflrmlngr. D.C., Pacific 
States Box & Basket Co. v. Gehlar, 
9 F.Supp. 341. 

73. Cal.—In re Foley, 168 P. 1034, 
172 Cal. 744. 

Or.—State v. Jacobson, 167 P. 1108, 
80 Or. 648, L..R.A.1916E 1180. 

74. U.S.—^Amos Bird Co. v. Thomp¬ 
son, D.C.Wash., 274 F. 702. 

Cal.—Ex parte Bear, 16 P.2d 489, 
216 Cal. 536, 83 A.L..R. 1402. 
Wash.—Parrott & Co. v. Benson, 194 
P. 986, 114 Wash. 117. 

76. U.S.—Highland Farms Dairy v. 
Agnew, Va., 67 S.Ct. 649, 300 U.S. 
608, 81 L.Ed. 836, affirming, D.C., 
16 F.Supp. 576. 

DlsorlmlaatloiL in. price 

A statute forbidding one buying 
milk, cream, or butter fat for manu¬ 
facture or sale from discriminating 
between different localities in the 
state as to price paid, is not con¬ 
trary to the commerce clause of the 
federal constitution.—State v. Fair¬ 
mont Creamery Co., 210 N.W. 168, 
168 Minn. 878, reversed on other 
grounds Fairmont Creamery Co. v. 
State of Minnesota, 47 S.Ct. 506, 274 
U.8. 1, 71 L.Ed. 898, 62 A.L..R. 168, 


motion denied 48 S.Ct. 97, 276 U.S. 
70, 72 L.Ed. 168—State v. Fairmont 
Creamery Co., 202 N.W. 714, 162 

Minn. 146, 42 A.L.R. 648. 

76. N.J.—State Board of Milk Con¬ 
trol V. Newark Milk Co., 179 A. 
116, 118 N.J.Eq. 504. 

Pa.—Milk Control Board of Penn¬ 
sylvania V. Eisenberg Farm Prod¬ 
ucts. 200 A. 864, 332 Pa. 84, cer¬ 
tiorari granted 69 S.Ct. 229. 

77. U.S.—Baldwin v. Q. A. F. Sce- 
llg, Inc., N.Y., 66 S.Ct. 497, 294 U. 
S. 611, 79 L.Ed. 1032, 101 A.L.R. 56. 

78b Pa.—Milk Control Board of 
Pennsylvania v. Eisenberg Farm 
Products, 200 A. 864, 332 Pa. 34, 
certiorari granted 69 S.Ct. 229. 

76. U.S.—U. S. V. Whiting Milk Co.. 

D.C.Mass.. 21 F.Supp. 321. 
aa U.S.-—U. S. v. Shlssler, D.C.Ill. 
7 F.Supp. 123. 

81. U.S.—Darger v. Hill, C.C.A.Cal.. 

76 F.2d 198, affirming, D.C., Hill v. 
Darger, 8 F.Supp. 189—Berdie v. 
Kurtz, C.C.A.Cal., 76 F.2d 898— 
Allen v. Wallace, D.C.Okl., 12 F. 
Supp. 516—U. S. V. Seven Oaks 
Dairy Co., D.C.Mass., 10 F.Supp. 996 
—Royal Farms Dairy v. Wallace, 
D.C.Md., 8 F.Supp. 976—U. S. v. 
Neuendorf, D.C.Iowa, 8 F.Supp. 
408—U. S. V. Greenwood Dairy 
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Farms, D.C.Ind., 8 F.Supp. 398, ap¬ 
peal dismissed, C.C.A., 76 F.2d 1020 
—Edge water Dairy Co. v. Wallace, 
D.C Til., 7 F.Supp. 121, appeal dis¬ 
missed, C.C.A., Wallace v. Edgewa- 
ter Dairy Co., 75 F.2d 1022. 

88 . U.S.—Allen v. W^allace, D.C.Okl., 
12 F.Supp. 616— IJ. S. V. Seven 
Oaks Dairy Co., D.C.Mass., 10 F. 
Supp. 996—Douglas v. Wallace, D. 
C.Okl., 8 F.Supp. 379. 

83. U.S.—U. S. V. Seven Oaks Dairy 
Co., D.C.Mass., 10 F.Supp. 995. 

84. U.S.—A. L. A. Schechter Poultry 
Corporation v. U. S., N.Y., 66 S.Ct. 
837, 295 U.S. 496, 79 L.Ed. 1570, 97 
A.L.R. 947, reversing in part and 
affirming in part, C.C.A., U. S. v. 
A. L. A. Schechter Poultry Cor¬ 
poration, 76 F.2d 617, reversing in 
part and affirming in part, D.C., 
U. S. v. Schechter, 8 F.Supp. 136, 
certiorari granted Schechter v. U. 
S., 65 S.Ct. 661, 296 U.S. 723, 79 L. 
Ed. 1676, and U. S. v. A. L. A. 
Schechter Poultry Corporation, 66 
S.Ct. 651, 296 U.S. 723. 79 L.Ed. 
1676. 

Ohio.—Divisional Code Authority No. 
23, Retail Solid Fuel Industry v. 
Reisenberg, 196 N.E. 424, 129 Ohio 
St. 679. 

85. U.S.—Armour v. North Dakota, 
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which, even as applied to such sales, do not impose 
an undue burden on interstate commerce.*® Of 
course, a state law relating^ to sales is unassailable 
because comprehending sales in original packages 
where congress, by providing that the subject mat¬ 
ter shall not be exempt from local laws because in¬ 
troduced in original packages, has removed the im¬ 
pediment to state control presented by the unbroken- 
package doctrine.**^ Indeed, the “original pack- 
agc“ test, as applied to the validity of a burden im¬ 
posed by a state in respect of goods brought into the 
state, is not inflexible and final for transactions of 
interstate commerce, but merely marks a conven¬ 
ient boundary sufficiently precise save in exception¬ 
al conditions; it must yield to the rule that restric¬ 
tions imposed by a state, with the aim and effect of 
establishing an economic barrier against competi¬ 
tion with the products of another state or the labor 
of its residents, are an undue burden on interstate 
commerce, it being immaterial in such circumstances 
whether packages arc original or broken at the 
moment the restrictions are imposed.** 

§ 88. Sale of Stocks and Securities 

Regulations of the sale of stocks and securities may 
properly be made by state statutes. 

State statutes, commonly known as “Blue Sky 
Laws,” which prohibit the sale of stocks, bonds, 
notes, mortgages, and other securities, not only by 
corporations, but by all persons, partnerships, or ag¬ 
gregations of individuals, whether residents or non¬ 
residents of the state, except on compliance with 
certain prescribed terms and conditions, are police 
regulations which affect interstate commerce only 
incidentally, and, in the absence of action by con¬ 


§ 90 

gress, are not invalid as contravening the commerce 
clause of the federal constitution.** Such statutes, 
as applied to a transaction which does not consti¬ 
tute interstate commerce, are of course not invalid 
as interfering with such commerce.** 

A provision of the Securities Act of 1933, as 
amended, 15 U.S.CA. § 77 c (a), making it unlaw¬ 
ful to make use of any means or instruments of 
transportation or communication in interstate com¬ 
merce to sell, offer to buy, or deliver a security as 
to which a registration statement is not in effect is 
a valid exercise of congressional power.*i 

§ 89. Exhibition of Moving Pictures 

Statutes providing for the censorship of moving pic¬ 
ture films before exhibition do not burden or Interfere 
with Interstate commerce. 

Statutes regulating the public exhibition within 
the state of moving picture films by providing for 
their censorship, that is, their examination and ap¬ 
proval by named state authorities before exhibi¬ 
tion, are not objectionable on the ground that they 
interfere with or directly burden interstate com¬ 
merce. *2 

§ 90. Transportation of Goods 

The power of congress to regulate the transportation 
of freight from one state to another and Its exercise of 
this power are exclusive. Its legislation on the subject 
Is to be liberally construed In aid of its purpose. 

Any regulation of transportation from state to 
state, whether on the high seas, the lakes, or the 
rivers, or on railroads or other artificial channels 
of communication, operates as a regulation of inter¬ 
state commerce,** and, if imposed by a stale, is 


36 S.rt. 440 , 240 U.S. 610, 60 L.Kd. 
771, Ann.Cas.lt)16D .')48, affirming 
145 N.W. 1033, 27 N.D. 177, Li.R.A. 
1916E 3S0, Ann.Cas.l916B 1H9. 

12 C.J. p 82 notP 93. 

TT.S?.—Standard Stock Food Co. 
V. Wright, Iowa, 32 S.Ct. 784, 225 

U. S. 540, 56 U.Kd. 1197—Cro.ssman 

V. Lurman, 24 S.Ct. 234, 192 U.S. 
189, 48 Jj.Kd. 401, affirming 63 N.E. 
1097, 171 N.Y. 329, 98 Am.S.H. 599, 
affirming 68 N.Y.S. 311, 57 App.Div. 
39.3—In re Scheitlin, C.C.Mo., 99 F. 
272. 

87. U.S.—Whitfield v. Stale of Ohio. 
66 S.Ct. 532, 297 U.S. 431, 80 L.Ed. 
778, affirming 196 N.E. 164, 129 
Ohio St. 543. dismissing error 197 
N.E. 605, 49 Ohio App. 580. certio¬ 
rari granted Whitfield v. State of 
Ohio. 56 S.Ct. 141, 296 U.S. 661, 80 
L..Ed. 396. 

88. U.S.—Baldwin v. G. A. F. Seelig. 


Inc., N.Y., 55 S.Ct. 4 97, 294 U.S. 
511, 79 LEd. 1032, 101 A.L.R. 55. 
89^ U.S.—Wrigley Pharmaceutical 

Co. V. Cameron, D.C.Pa., 16 P.2d 
290—Bartlett v. Doherty, D.C.N.H., 
10 F.Supp. 465, modified on other 
grounds, C.C.A., Doherty v. Bart¬ 
lett, 81 F.2d 920, rehearing’ denied 
83 F.2d 259, certiorari denied 
Doherty v. Knowlton, 56 S.Ct. 941, 
298 U.S. 676, 80 D.Ed. 1398, and 
Doherty v. Tremblay, 56 S.Ct. 941, 
298 U.S. 676. 80 LEd. 1398. 

Ky.—First State Bank of Pinevllle 
V. Wilson, 65 S.W.2d 667, 246 Ky. 
635. 

12 C.J. p 82 note 97. 

Protootioa aooordad by bond 

A bond given under such a statute 
by a nonresident dealer protects any 
purchaser of securities, who deals 
In the state with the dealer through 
his local agent, against any fraud of 
the dealer in a sale of securities, 
whether the fraud is consummated 
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within or without the state, and re¬ 
gardless of whether or not it is con¬ 
templated that the securities sold 
shall thereafter be shipped across 
the state’s frontier.—Indemnity Ins. 
Co. of North America v. Kircher, 191 
N.E. 374, 47 Ohio App. 140. 

90. N.C.—State v. Agey, 88 S E. 
726, 171 N.C. 831. 

91. U.S.—Securities and Exchange 
Commission v. Crude Oil Corpora¬ 
tion of America, C.CA.Wis, 93 F. 
2d 844, affirming, D.C., 17 F.Supp. 
164. 

98. Kan.—United Artists Corpora¬ 
tion V. Mills. 12 P.2d 785. 136 Kan. 
33, denying rehearing 11 P.2d 1025, 
135 Kan. 655. 

12 C.J. p 83 note 1—62 C.J. p 848 
note 29. 

93k U.S.—Philadelphia, etc., R. Co. 
V. Pennsylvania, Pa., 16 Wall. 232, 
21 L.Ed. 146. 

12 C.J. P 49 note 58. 
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void.9* This is true as to statutes whose direct 
result is to regulate interstate transportation,®® but 
not as to rules or statutes that only incidentally 
affect interstate commerce.®® 

By the Interstate Commerce Act and its amend¬ 
ments, congress assumed control of the subject of 
interstate transportation by enacting laws regulat¬ 
ing the same, and it must be presumed that it pre¬ 
scribed all the regulations, terms, conditions, and 
penalties which it deemed proper or desirable, with 
the result that it superseded existing, and prevent¬ 
ed further, state regulation of the same subject.®*^ 
This statute, together with its amendments, has 
been sustained as a proper and constitutional exer¬ 
cise by congress of its power to regulate inter¬ 


state commerce.®* The principal objects thereof 
were to secure just and reasonable charges for 
transportation, to prohibit unjust discriminations in 
the rendition of like services under similar circum¬ 
stances and conditions, to prevent undue or unrea¬ 
sonable preferences to persons, corporations, or lo¬ 
calities, to inhibit greater compensation for a short 
than for a long distance over the same line, and to 
abolish combinations for the pooling of freights.®® 
It and its amendments are to be broadly,^ liberally,® 
and reasonably® construed in aid of their purpose. 
As the act adopted substantially some of the provi¬ 
sions of the English railroad traffic acts, the con¬ 
struction given to such provisions by the English 
courts must be received as incorporated into the 


94. Tex.—Houston Direct Nav. Co. 
V. Insurance Co. of North America, 
32 S.W. 889, 89 Tex. 1, 59 Am.S.R. 
17, 30 L.R.A. 713, reversing. Civ. 
App., 31 S.W. 5fi0. 

12 C.J. p 83 note 3. 

95. U.S.—Louisville, etc., R. Co. v. 
Eubank. Ky., 22 S.Ct. 277, 184 U.S. 
27, 46 L.Ed. 416. 

Burden, obstacle, or Impediment 

(1) Every obstacle laid on the 
transportation of pa.ssenprcra or 
merchandise from state to state is 
a regulation of interstate commerce. 
—Hannibal, etc,, R. Co. v. Husen, 
Mo., 95 U.S. 465, 24 L.Ed. 527—12 C. 
J. p 51 note 91. 

(2) Celerity in the transportation 
of freight and passengers is impera¬ 
tively demanded by the commerce of 
the country, and every impediment 
thereto, every regulation of a state 
whereby the most speedy transit is 
prevented, is a burden on interstate 
commerce, and therefore void.— 
Council Bluffs V. Kansas City, etc., 
R. Co.. 45 Iowa 338, 24 Am.R. 773. 

(3) Accordingly, a statute regulat¬ 
ing sale and transportation of sold 
fuel, prohibiting licensed welghmas- 
ter from issuinK delivery ticket un¬ 
less he shall have first weighed the 
vehicle empty within preceding 
twenty-four hours, is unreasonable, 
unnecessary, and an unlawful re¬ 
straint on interstate commerce.— 
Yarger v. State, Md., 200 A. 731. 
Bzolusive regulatory power of oon- 

greee 

The power of congress to regulate 
directly the transportation of freight 
in interstate commerce is exclusive, 
even when it has passed no legisla¬ 
tion on the subject.—Cushman Mo¬ 
tor Delivery Co. v. Smith, 1 N.E.2d 
628, 51 Ohio App. 421. 

96. U.S.—Louisville, etc., R. Co. v. 
Higdon. 34 S.Ct. 948, 234 U.S. 592, 
68 L.Ed. 1484, affirming 148 S.W. 
26. 149 Ky. 321. 

Va. —Atlantic Coast Line R. Co. v. 
Com.. 46 S.E. 911. 102 Va. 699. 


97. Ala.—Western Union Telegraph 
Co. v. Smith, 75 So. 393. 200 Ala. 
65—Wesstern Union Telegraph Co. 
V. Hawkins, 73 So. 973, 198 Ala. 
6S2. 

Ill.—Elgin, J. & E. Ry. Co. v. Rock¬ 
well Lime Co., 213 Ill.App. 25. 
Tex.—Mis.souri, K. & T. Ity. Co. v. 

Miller, Civ.App., 211 S.W. 54:1. 

Va.—Chesapeake & O. Ky. Co. of In¬ 
diana V. National Dank of Com¬ 
merce of Norfolk, 95 S.E. 454, 122 
Va. 471, certiorari denied 38 S.Ct. 
582, 247 U.S. 519, 62 L.Ed. 1246. 

12 C J. p 83 note 7. 

Federal laws aad decisions as bind¬ 
ing 

As to an interstate transportation 
of goods, laws of congress and de- 
cision.s of the United State.s supreme 
court are, so far as applicable, bind¬ 
ing.—Durke v. Union Pac. R. Co., 124 
N.E. 119, 226 N.Y. 534, reversing 166 
N.Y.S. 100, 178 App.Div. 783, certio¬ 
rari grunted Union Pac. R. ('o. v. 
Burke, 40 S.Ct. 56. 251 U.S. 548. 61 L. 
Ed. 409, and affirmed 41 S.Ct. 283, 
255 U.S. 317, 65 L.Ed. 656. 
Znoonsistency between state and fed¬ 
eral statutes 

In so far as Pub.Code Gen.L. art 
23 S 413, defining term "common car¬ 
rier,” is inconsistent with definition 
of word "carrier” in Interstate Com¬ 
merce Act fi 20a subs 1, as added by 
Transportation Act Febr. 28, 1920, § 
439, U.S.Comp.St.Supp1.Annot.l923 $ 
8592a, the state law must yield to 
the federal act.—^Whitman v. North¬ 
ern Cent. Ry. Co., 127 A. 112, 14 6 
Md. 580. 

96. Ill.—Jackson v. M. Piowaty & 
Sons, 205 111.App. 329. 

12 C.J. p 83 note 10. 

99. U.S.—Central R. Co. of New Jer¬ 
sey V. U. S., 42 S.Ct. 80. 257 U.S. 
247, 66 L.Ed. 217. 

Ill.—Hart v. Oregon Short Line R. 
Co., 207 Ill.App. 290—Doster & Mc- 
Kibben v. Michigan Cent. R. Co., 
196 lll.App. 49. 

12 C.J. p 83. note 11. 
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Purpose was to secure conformity to 
prescribed standards 

Fla.—State v. Atlantic Coast Line R. 
Co., 116 So. 48. 95 Pla. 14, certio¬ 
rari denied Atlantic Coast Line R. 
Co. V. State of Florida ex rel. Da¬ 
vis. 50 S.Ct. 245, 2S1 U.S. 727, 74 
L.Ed. 1144. 

Back of purpose as to tariff 

The act discloses no purpose on 
the part of congre.ss to reinforce the 
proxlsions of the tariff laws, or to 
cooperate with the assumed policy 
thereof. Tariff laws differ wholly in 
tht*ir objects from laws to regulati* 
commerce.—Texas, etc., R Co. v. 
Interstate Commerce Commn., N.Y. 
16 S.Ct. 666, 162 U.S. 197, 40 L.Ed. 
940. 

Additional object 

To the previous b'^islation which 
was concerned largely with the pre¬ 
vention of unreasonable or discrim¬ 
inatory rates, the Transportation Act 
of 1920 added a new and important 
object, namely, that of insuring 
adequate tran,sportntion service for 
the people of the United States.— 
Dayton-Goose Creek Co. v. U. S., 
Tex., 44 S.Ct. 169, 263 US. 456, 68 L. 
Ed. 388. affirming. D.C.. 287 P. 728— 
Akron, C. & Y. Ry. Co. v. U. S., N. 
Y., 43 S.Ct. 270, 261 U.S. 184, 67 L. 
Ed. 605—Railroad Commission of 
Wisconsin v. Chicago, B. & Q. R. Co., 
Wis., 42 S.Ct. 232, 257 U.S. 563, 66 L. 
Ed. 371, 22 A.L.R. 1086. 

1. U.S. — Interstate Commerce 
Commn. v. East Tennessee, etc., R. 
Co., C.CTenn., 85 P. 107, affirmed 
99 F. 62, 39 C.C.A. 413. 

12 C.J. p 84 note 15. 

2. U.S.—Escanaba & Lake Superior 
R. Co. V. U. S., Mich., 68 S.Ct. 666, 
303 U.S. 816, 82 L.Ed. 867, affirm¬ 
ing, D.C., 21 F.Supp. 151. 

3. N.Y.—Rothschild v. American Ry. 

I Express Co., 234 N.Y.S. 464, 226 
I App.Div. 187. 
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act but in applying English precedents care must 
be taken not to overlook dissimilarity of legisla¬ 
tion, and methods of trade and transportation pre¬ 
vailing in England.® It is not to be construed so as 
to abridge or take away the common-law right of 
the carrier to make contracts, and to adopt proper 
business methods, further than its terms and recog¬ 
nized purposes require,® and, although it is applica¬ 
ble to, it docs not impair, the obligation of contracts 
entered into before it took efTect.'^ This act of 
course governs, and is intended to regulate, inter¬ 
state commerce,® but has no application to, or effect 
on, intra-state commerce,® save such as is inci¬ 
dentally involved in the regulation of interstate and 
foreign commerce.^® It applies to transportation 
from c>ne territory to another,but not to trans¬ 
portation in a foreign country^® or from a port of 
the United States to the Panama Canal Zone.^® 

Regulations of the transportation of property by 
motor carriers are considered supra § 71 b (2)‘. 

Interstate shipments. An interstate shipment is 
subject to the exclusive regulatory power of con¬ 


gress;!^ state rules and statutes relating thereto 
have been superseded and such a shipment is 
governed and controlled wholly by federal law, con¬ 
sisting of federal statutes, rules and regulations 
adopted by the interstate commerce commission, 
and decisions of the United States supreme court.^® 

§ 91. - Charges and Discrimination 

a. Interstate transportation 

b. Intra-state transportation 

c. Water transportation 

a. Interstate Transportation 

All questions relating to discrimination In, and rates 
and liability for charges for, interstate transportation 
by rail, or rail and water combined, are to be determined 
according to federal law; state regulations are either 
inapplicabie or void. 

A Slate statute or order of a state commission 
regulating rates for the interstate carriage of goods 
is void as a regulation of interstate commerce,^'^ 
even though the transportation is carried on in part 
within the state^® or is between two f)oints in the 
state over a route largely outside the state.^® Fur- 


4. U.S. — Interstate Commerce 
Comrnn. v. Alabama Midland It. 
Co.. Ala., 18 S.Ct. 45, IfiS U.S. 144, 
4y UE(1 414. 

12 C.J p 83 note 13. 

B. U.S.—Detroit, etc., R. Co. v. In- 
ter.state Commerce Comnin., Mich., 
74 F. 803, 21 C.C.A. 103, ainrmed 
17 S.Ct. !)86, 167 US. 633, 42 L.Ed. 
306. 

6. U.S.—Texas, etc.. R. Co. v. Cisco 
Oil Mill, Tex., 27 S.Ct. 358. 204 U. 
S. 44!), 51 L.Ed. 562—Tt-xas, etc., 

K. Co. V. Abilene Colton Oil Co.. 
Tex., 27 S.Ct. 350, 204 U.S. 4 26. 51 

L. bZd. 553, 9 Ann (!as. 1075—Inter- 
st.ale Commerce Comrnn. v. Louis¬ 
ville. etc., R. Co., C.C.Tenn., 73 F. 
409. 

7. Mont.—Rullard v. Northern Pac. 
R. Co., 25 P. 126, 10 Mont. 168, 11 
L.R.A. 246. 

8. Fla.—Slate v. Seaboard Air Line 
Ry. Co.. 104 So. 602. 89 Fla. 419, 
39 A.T..n 1362. 

12 C..T. p 83 note 8. 

9. U.S.—Hockini? Valley R. Co. v. 
New York Coal Co., Ohio, 217 F. 
727, 132 C.C.A. 387. 

10. U.S.—Slate of Texas v. Eastern 
Texas R. Co., Tex., 42 S.Ct. 281, 
258 U.S. 204, 66 L.Ed. 566. 

Fla.—State v. Seaboard Air Line Ry. 
Co.. 104 So. 602, 89 Fla. 419, 36 
A.L.R. 1362. 

11. Okl.—Chicago, R. I. & P. Ry. Co. 
V. Gist, 190 P. 878, 79 Okl. 8. 

18. Ill.—^Watson v. Canadian Pac. 
Ry. Co., 237 IlLApp. 478. 

13. Ill.—Macomber ^ Whyte Rope 

15 C.J.S.~28 


Co. V. United Fruit Co.. 225 Ill. 
App. 286. 

14. Tex.—.John A. Dickson Pub. Co. 
V. Bryan, Com.App., 5 S.\V.2d 980, 
reversiufi, Civ.App., 289 S.W. 1042, 
60 A.L.R. 983. 

15. Ga.—Central of Georgia Ry. Co. 

V. Yosblk, 92 S.E. 527, 146 Ga. 769, 
afllrmint;: Yesbik v. Central of Geor¬ 
gia Ry. Co., 91 S.E. 274, 19 Gu.App. 
252, certiorari granted Central of 
Georgia R. Co. v. Yesbik, 91 S.E. 
873, 146 Ga. 620—American Ry. 

Expre.ss Co. v. Roberts, 111 S.E. 
744. 28 Ga.App. 510. 

Tex.—Fort Worth & R. G. Ry. Co. v. 
Burn.s, Civ.App., 242 S.W. 295. 

le. Ala.—Nashville, C. & St. L. Ry. 
Co. V. Winters Bros., 135 So. 403, 
24 Ala.App. 342. 

Ark.—Carter v. St. Louis-San Fran¬ 
cisco Ry. Co., 18 S.W.2d 376, 179 
Ark. 865—St. Louis-Snn Francisco 
Ry. Co. V. Cole, 294 S W. 357, 174 
Ark. 10—Jonesborti, L. C. & E. R. 
Co. V. Maddy, 248 S.W. 911, 157 
Ark. 484, 28 A.L.R. 498. 

Fla.—Atlantic Coast Line R. Co. v. 

Roe, 109 So. 205. 91 Fla. 762. 

La.—New Iberia Nat. Rank v. Teche 
Canning & Syrup Co., 106 So. 451, 
159 La. 946—Donura & Co. v. New 
Orleans & N. E. R. Co., 123 So. 149, 
11 La.App. 55. 

Me.—Grant v. American Ry. Express 
Co., 139 A. 784, 126 Me. 489. 

Miss.—^Pitman v. Yazoo & M. V. R. 
Co., 158 So. 647, 171 Miss. 799— 
Mobile & O. R. Co. v. Jensen, 139 
So. 840, 162 Miss. 741. 

Mo.—Parsons v. Chicago, B. & Q. R. 
Co., App., 300 S.W. 324—Mount Ar¬ 
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bor Nurseries v. New York, C. & 
St. L. R. Co., 273 S.W. 410, 217 
Mo.App. 31. 

N.Y.—O. K. Display Fixture Co. v. 
American Ry. Exp Co , 201 N.Y.S. 
266. 121 Mise. 816. 

Pa.—Tentzer v. Reading Co., 101 Pa. 
Super. 238—Robb v. American Rail¬ 
way Expre.ss Co., 78 l*a.Super. 1. 
Va.—(Chesapeake &. O Ry. Co. v. Na¬ 
tional Fruit Products Co.. 155 S. 
E. 630, 155 Va. 438, 72 A.L.R. 878. 
Wis.—Chicago, St. P., M. & O. Ry. 
Co. V. McDougald, 199 N.W. 68, 
184 Wis. 227. 

17. Mo.—State ex rel. and to Use of 
Baldwin v. Public Service Com- 
tnis.sion of Stale of Missouri, 99 
S.W.2d 90. 339 Mo. 814. 

10 C.J. p 408 notes 22. 23—12 C.J. p 
84 note 25, p 85 notes 28. 29. 
Determination of Interstate or In- 
tra-state character of shipment 
Whether an order of a stale com¬ 
mission governs particular shipments 
depends on whether the traffic is In¬ 
terstate or intra-slate, which must 
be determined by the facts of each 
case.—Oregon R., etc., Co. v. Camp¬ 
bell, Or.. 33 S.Ct. 1026, 230 U.S. 525, 
57 L.Ed. 1604, affirming. C.C., 177 P. 
218. 

18. U.S.—Wabash, etc., R. Co. v. Il¬ 
linois. Ill., 7 S.Ct. 4, 118 U.S. 667. 
30 L.Ed. 244. 

12 C.J. p 85 note 26. 

19. U.S.—Hanley v. Kansas City 
Southern R. Co., Ark., 23 S.Ct. 214, 
187 U.S. 617, 47 L.Ed. 333, affirm¬ 
ing, C.C., Kansas City Southern R. 
Co. V. Board of Railroad Corners, 
106 F. 353. 
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thermore, all state regulations of rates for inter¬ 
state carriage by rail, or rail and water combined, 
are superseded or excluded by federal legislation, 
congress having covered that field by the Interstate 
Commerce Act.^o Also, the subject being covered 
by the Interstate Commerce Act, a state statute pro¬ 
hibiting discrimination in rates of carriage or in fa¬ 
cilities furnished must be regarded as inapplicable, 
or void in so far as it applies, to interstate trans¬ 
portation. All questions in an action relating to 
rates and liability for charges for interstate trans¬ 
portation must be decided according to federal law 
consisting of acts of congress and decisions of the 
federal courts .22 An action by the carrier to re¬ 
cover the charges is governed by the federal statute 
of limitations but formerly, when congress had 
not limited the time for bringing the action, state 
statutes of limitation were applied.24 In the ab¬ 
sence of any like regulation by congress or the in¬ 


terstate commerce commission, a state law may and 
must be followed by a carrier in selling goods for 
freight and storage charges, even though the ship¬ 
ment was interstate.25 

The lack of power in the states to regulate inter¬ 
state rates extends to demurrage charges,2® switch¬ 
ing charges,27 and to the imposition of a forfeiture 
for the charging of excessive tolls.28 

b. Intra-State Transportation 

A state regulation of intra-state rates Is not void 
as an Interference with Interstate commerce or federal 
regulation thereof unless it discriminates against, or 
Imposes an undue burden on, such commerce or conflicts 
with a valid federal regulation; and to be valid, a fed¬ 
eral regulation of intra-state rates must not be a regula¬ 
tion of such rates per se but rather must be an appro¬ 
priate and reasonably necessary measure to maintain, 
protect, or otherwise regulate Interstate commerce. 

A coUvStitutional or statutory provision of a state, 
an order of a state commission, or a municipal 


■0. Neb.—Dunningr v. Western Un-i 
ion Telegraph Co.. 187 N.W. 890, | 
108 Neb. 422. 

10 C.J. p 408 note 24—12 C.J. p 86 
note 30. 

Word “rate” In the Interstate Com¬ 
merce Act means the net cost to the 
shipper of the transportation of his 
property; that is to say, the net 
amount the carrier receives from the 
shipper and retains.—U. S. v. Chica¬ 
go & A. U. Co., D.C.Ill., 148 F. 646. 
affirmed, C.C.A., Chicago & A. R. Co. 
V. U. S.. 156 F. 658, 84 C.C.A. ,324, 26 
L.R.A..N.S.. 551, affirmed 29 S.Ct. 689, 
212 U.S. 563, 53 L.£d. 663. 

10 C.J. p 405 note 80—52 C.J. p 1143 
note 39. 

21. U.S.—Missouri Pac. R. Co. v. 
Stroud. 45 S.Ct. 243, 267 U.S. 404, 
69 Li.Ed. 683, reversing Stroud v. 
Missouri Pac. R. Co., 254 S.W. Ill, 
212 Mo.App. 512. 

12 C.J. p 86 note 37. 

DlBcrlmlnation in terminal facilities 
A state statute imposing penalties 
for discrimination in regard to 
terminal facilities cannot be enforc¬ 
ed. as that matter is covered by an 
act of congress.—Fielder v. Missouri, 
etc., R. Co., Tex.Clv.App., 42 S.W. 
362. 

Powar of congrosB 

Congress may prevent interstate 
carriers from discriminating against 
localities to which they bill traffic, 
although not reached by their own 
lines.—St. Louis Southwestern Ry. 
Co. V. U. S., Ky., 38 S.Ct. 49, 246 U. 
S. 136, 62 L.Ed. 199, affirming, D.C., 
234 F. 668. 

22. Ala.—T. S. Faulk & Co. v. Chi¬ 
cago. 1. & L. Ry. Co., Ill So. 196, 
21 Ala.App. 617, certiorari denied 
111 So. 199, 216 Ala. 488. 

Ill.—Hayden v. Wabash Ry. Co., 269 


Ill.App. 356, transferred 180 N.E. 
795. 348 111. 126. 

Mo.—City of St. Charles v. Wabash 
Ry. Co.. App., 65 S.W.2d 655, modi¬ 
fied on other grounds State ex rel. 
City of St. Charles v. Becker, 83 
S.W.2d 583. 336 Mo. 1187—Grass 
V. St. Louis-San Francisco Ry. Co., 
App., 238 S.W. 551. 

N.J.—Central R. Co. of New Jersey 
V. National Asbestos Mfg. Co., 
Sup., 127 A. 184. 

Tariff rate effective as statute 
Where the question of a rate to be 
charged on an interstate shipment 
is in question, the lnter.state tariff 
rates for the shipment control, a.s 
the tariff rates have the elTecl of a 
statute, and both carrier and ship¬ 
per, being presumed to know there¬ 
of, must abide thereby.—Peuehen v. 
Davis, 198 N.Y.S. 618, 204 App.Div. 
520. 

Statutes or common law 

The right to recover charges for 
transportation in Interstate com¬ 
merce is governed by the federal 
statutes so far as they are applica¬ 
ble, and, where they arc not applica¬ 
ble, by the principles of the com¬ 
mon law.—Pennsylvania R. Co. v. 
Lord & Spencer, Mass., 3 N.£.2d 231, 
106 A.L.R. 1211—^American Ry. Ex¬ 
press Co. V. Mohawk Dairy Co., 144 
N.E. 721. 250 Mass. 1. 35 A.L.R. 14. 

23. U.S.—Vicksburg, S. & P. Ry. Co. 

V. Paup, C.C.A.Tex., 47 F.2d 1069— 
Galveston, H. & S. A. Ry. Co. v. 
Webster Co., D.C.Tex., 27 P.2d 766. 
Va.—New York, P. & N. R. Co. v. 
Duer, 138 S.E. 663. 148 Va. 295. 

24b Ga.—Cincinnati, N. O. & T. P. 
Ry. Co. V. Malsby Co., 96 S.E. 710, 
22 Ga.App. 695. 

Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Shields Grain & 
Coal Co.. Glv.App., 220 6.W. 183. 
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Wash.—Chicago, M. & St. P. Ry. Co. 
V. Frye & Co., 186 P. 668, 109 
Wash. 68. 

25. IT.S.—Central R. Co. of New 
Jersey v. Schick. C.C.A.Pa., 38 F. 
2d 968. 

12 C.J. p 89 note 79. 

26. U.S.—(Vntral R. Co. of New Jer¬ 
sey V. Schick, C.C.A.Pa., 38 F.2d 
968. 

Neb.—Sunderland Bros. Co. v. Mis¬ 
souri Pac. Ry. Co., 162 N.W. 494, 
101 Neb. 119, Ann.Cas.l918D 1120. 
12 C.J. 1 > 86 note 32. 

Federal law governs 
Ill.—Elgin, J. & E. Ry. Co. v. Rock¬ 
well Lime Co., 213 Ill.App. 25. 

Mo.—Milne Lumtier Co. v. Michigan 
Cent. K. Co., App., 57 S.W.2d 732— 
St. Loui.s-San Francl.sco Ry. Co. v. 
Morgan, 297 S.W. 717, 221 Mo.App. 
43. 

12 C.J. p 85 note 34. 

Free storage 

An order of a state commission re¬ 
quiring free storage of ten tons to 
be given on all shipments to con¬ 
signees living five or ten miles dis¬ 
tant from the carrier’s depot, al¬ 
though the consignees have notice 
of the arrival of the freight and 
opportunity to remove it, imposes an 
additional and unreasonable burden 
on the carrier and is, as to interstate 
shipments at least, void.—St. Louis, 
etc., R. Co. V. State, 107 P. 929, 26 
Okl. 62, 30 L.R.A.,N.S., 137. 

27. Ill.—Elgin, J. & E. Ry. Co. v. 
I Rockwell Lime Co., 213 Ill.App. 25. 

12 C.J. p 85 note 35. 

Contrary view is taken.—Chicago, 
etc., R. Co. V. Becker, C.C.Mlnn., 
82 F. 849. 

23. W.Va.—Jennings v. Big Sandy, 
etc., R. Co., 67 S.E. 272, 61 W.Va. 
664. 
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ordinance regulating rates of carriage for transpor¬ 
tation wholly within the state is not void as an in¬ 
terference with interstate commerce or federal reg¬ 
ulation thereof,29 even though it incidentally affects 
such commerce.20 provided it does not discriminate 
against,21 or impose an undue burden on ,22 such 


commerce ind docs not conflict with the Interstate 
Commerce Act,23 the jurisdiction of the interstate 
commerce commission,24 or an order of such com- 
mission.25 The regulation or fixing of intra-state 
rates is primarily within the power of the state,2® 
and the reasonableness of such rates per se is to be 


89. U.S.—Chicago, M. & St. P. R. Co. 

V. State Public Utilities Commis¬ 
sion of Illinois, 37 S.Ct. 173, 242 
U.S. 333. 61 Li.Ed. 341, affirming 
108 N.E. 729, 268 111. 49. 

Minn.—State v. Chicago, M. & St. P. 
Ry. Co., 165 N.W. 869, 139 Minn. 
65. 

12 C.J. p 84 notes 19, 21. 

Regulations npheld 

(1) Statutes requiring railroad 
companies to fix rates annually for 
transportation and to post a printed 
copy of such rates in all stations and 
depots, and providing a penalty for 
charging a higher rate than the rate 
posted.—Chicago, etc., R. Co. v. Pul¬ 
ler. Iowa, 17 Wall., U.S., 560. 21 L.. 
Ed. 710—12 C.J. p 84 note 22. 

(2) Provisions that railroad com¬ 
panies doing business within the 
state shall not increase or advance 
their rates of freight, or charge for 
transportation from one point to an¬ 
other a sum greater than the rate 
of freight or charge for transporta¬ 
tion asked or charged at the time 
such freight la offered or tendered 
for transportation. 

Ind.—Chicago, etc., R. Co. v. Wol¬ 
cott, 39 N.E. 461, 141 Ind. 267, 60 
Am.S.R. 320. 

N.C.—Currie v. Raleigh, etc., R. Co., 
47 S.E. 654, 135 N.C. 535. 

(3) A prohibition, which in limited 
or may be construed to be limited 
to intra-state commerce, of charges 
of more for short than for long 
hauls. 

U.S.—Missouri Pac. R. Co. v. Mc- 
Grew Coal Co., Mo., 37 S.Ct. 518, 244 

U. S. 191, 61 L.Ed. 1076—Southern 
l*ac. Co. v. California Adjustment 
Co., Cal., 237 F. 954. 150 C.C.A. 604, 
affirming, D.C., California Adjust¬ 
ment Co. V. Southern Pac. Co., 226 
P. 349, certiorari dismissed 39 S. 
Ct. 182. 248 U.S. 595, 63 U.Ed. 438. 

Cal.—California Adjustment Co. v. 
Atchison, T. & S. F. Ry. Co., 176 
P. 682, 179 Cal. 140, 13 A.L.R. 274. 

(4) Regulation of demurrage 
charges on intra-state shipments. 

Mo.—St. Louis-San Francisco Ry. Co. 

V. Morgan, 297 S.W. 717, 221 Mo. 
App. 43. 

Neb.—Sunderland Bros. Co. v. Mis¬ 
souri Pac. Ry. Co., 162 N.W. 494. 
101 Neb. 119, Ann.CaB.1918D 1120. 
(6) Prohibition, limited to intra¬ 
state traffic, of discrimination.— 
Louisville, etc., R. Co. v. Higdon, 
Ky., 84 S.Ct. 948, 284 U.S. 692, 68 L. 
Ed. 1484. 

12 C.J. p 85 note 88. 


Presumption 

The acts of a state legislature or 
a railroad commission in fixing or 
regulating rates are presumptively 
reasonable and confined to intra¬ 
state rates. 

U.S.—Southern Pac. Co. v. Califor¬ 
nia R. Commn., D.C.Cal., 193 F. 
699. 

Iowa.—Burlington, etc., R. Co. v. 
Dey, 48 N.W. 98, 82 Iowa 312, 31 
Am.S.R. 477. 12 L.R.A. 436. 

12 C.J. p 84 note 24. 

30. Tex.—Houston Chamber of Com¬ 
merce V. Railroad Commission of 
Texas. Civ.App., 19 S.W.2d 683, af¬ 
firmed Railroad Commission of 
Texas v. Houston Chamber of 
Commerce, Com.App., 78 S.W.2d 
691, 124 Tex. 375. 

12 C.J. p 84 note 20. 

31. N.y. —^Public Service Commis¬ 
sion, Second Dist., v. New York 
Cent. R. Co., 129 N.E. 455, 230 N. 
Y. 149. 14 A.L.R. 49. affirming 185 
N.Y.S. 267, 193 App.Dlv. 615, which 
reversed 183 N.Y.S. 799, 112 Misc. 
^17. 

Or.—Oregon-Washington R. & Nav. 
Co. v. Corey, 252 P. 955, 120 Or. 
517. 

Pa.—Lehigh & N. B. R. Co. v. Public 
Service Commission, 121 A. 205, 
277 Pa. 493—Lehigh & N. E. R. 
Co. V. Public Service Commission 
of Commonwealth of Pennsylvania, 
79 Pa.Super. 640. 

30. Mo.—State ex rel. and to Use of 
Baldwin v. Public Service Commis¬ 
sion of State of Missouri, 99 S.W. 
2d 90. 339 Mo. 814. 

Tex.—Houston Chamber of Com¬ 
merce v. Railroad Commission of 
Texas. Civ.App., 19 S.W.2d 683. 
affirmed Railroad Commission of 
Texas v. Houston Chamber of 
Commerce, Com.App., 78 S.W.2d 
591, 124 Tex. 376. 

33. U.S.—Pennsylvania R. Co. v. 
Public Utilities Commission, Ohio. 
66 S.Ct. 687, 298 U.S. 170, 80 L.Ed. 
1130—Pennsylvania R. Co. v. Illi¬ 
nois Brick Co., Ill., 56 S.Ct. 556, 
297, U.S. 447, 80 L.Ed. 796, rehear¬ 
ing denied 66 S.Ct. 666. 297 U.S. 
728, 80 L.Ed. 1011—New York Cent. 
R. Co. v. New York & Pennsylva¬ 
nia Co.. 46 S.Ct. 447, 271 U.S. 124, 
70 L.Ed. 866, reversing New York 
& Pennsylvania Co. v. New York 
Cent. R. Co., 126 A. 382, 281 Pa. 
257. 

Judicial dctcrmlnatloa by ooauiila. 
clou of •zlatcuoc of legal rata 
An order of a state commisBlon, 
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which is not a legislative act. but 
is merely a judicial determination 
that there is a legal intra-state rate 
in effect for the service in question, 
does not conflict with a federal stat¬ 
ute.—St. Louis & S. F. Ry. Co. v. 
State, 244 P. 440, 116 Okl. 96. certio¬ 
rari granted 46 S.Ct. 630, 271 U.S. 
656, 70 L.Ed. 11.35, certiorari dis¬ 
missed 47 S.Ct. 448, 273 U.S. 749, 779, 
71 L.Ed. 888. 

34b U.S.—Pennsylvania R. Co. v. 
Public Utilities Commission, Ohio, 
56 S.Ct. 687. 298 U.S. 170, 80 L.Ed. 
1130. 

35. U.S.—Pennsylvania R. Co. v. 
Illinois Brick Co.. Ill., 56 S.Ct. 566. 
297 U.S. 447. 80 L Ed. 796, rehear¬ 
ing denied 56 S.Cl. 666. 297 U.S. 
728, 80 L.Ed. 1011. 

Fla.—State v. Atlantic Coast Line 
R. Co.. 116 So. 48, 95 Fla. 14, cer¬ 
tiorari denied Atlantic Coast Line 
R. Co. V. State of Florida, ex rel. 
Havis, 60 S.Ct. 245, 281 U.S. 727, 74 
L.Ed. 1144. 

Pa.—Commonwealth v. Central R. 
Co. of New Jersey, 162 A. 311. 308 
Pa. 274. 

Tex.—Lutcher & Moore Lumber Co. 
V. Beaumont, S. L. & W. Ry. Co., 
Com.App., 49 S.W.2d 726, affirming, 
Civ.App., 33 S.W.2d 1077. 

Order eetabUehlug Interstate rate 
Establishment of an Interstate rate 
by the interstate commerce commis¬ 
sion between two points within the 
state does not abolish an intra-state 
rate between the same points.—At¬ 
chison. T. & S. P. Ry. Co. V. Illinois 
Commerce Commission, 166 N.E. 466, 
335 111. 70. 

Oeueral order 

An order by the interstate com¬ 
merce commission granting a horlzon- 
I tal increase in freight rates was not 
such a definite, specific order in its 
application to service wholly within 
a state as to preclude inquiry con¬ 
cerning intra-state rales by a state 
commission.—^Akron & li. Belt R. Co. 
v. Public Utilities Commission, 138 
N.E. 74, 105 Ohio St. 553. 

Abstract rules of construction 
stated in opinions of the interstate 
commerce commission in proceedings 
before it cannot affect the decision 
of a state commission as to whether 
freight rates or other charges are 
unreasonable and discriminatory.— 
Jeremy Fuel & Grain Co. v. Public 
Utilities Commission, 226 P. 466, 63 
Utah 392. 

36b N.Y.—Transit Commission v. 
Long Island R. Co., 288 N.Y.S. 988, 
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determined by the authorities of the state,in ac¬ 
cordance with its laws.38 However, while congress 
has no constitutional power over intra-state rates 
as such,39 it has power to exercise such partial and 
incidental control of intra-state rates as is reason¬ 
ably necessary to protect interstate commerce from 
burdens or discriminations or to maintain adequate¬ 
ly the efficiency of an interstate railway system.'*® 
This power may be executed through the interstate 
commerce commission,* ^ and where there is such 
federal regulation of intra-state rates as is appro¬ 
priate to the regulation of interstate commerce, it is 
paramount, and state regulations, to the extent, if 
any, that they conflict therewith, must yield thcre- 
to.42 

c. Water Transportation 

Congress not having regulated the rates for transpor¬ 
tation by water alone, a state may regulate the rates 
for such transportation between two ports of the state or 
from Its shores to another state. 

Rates for water transportation, unconnected with 
transportation by railroad, not having been regulat¬ 
ed by congress, a state regulation of rates for trans¬ 
portation wholly by water between two ports in the 
state over the high seas is not invalid.*^ Also, nei¬ 
ther congress nor the interstate commerce commis¬ 
sion having regulated the rates for transporting 


vehicles and freight by an interstate ferry, a state 
or municipality may regulate such rates** as to car¬ 
riage from its shore.*® 

§ 92. - Liability of Carrier 

a. On bills of lading or other contracts 

in general 

b. For loss of, or damage to, shipment 

c. For delay 

d. For failure to receive, furnish cars 

for, or deliver freight 

a. On Bills of Lading or Other Contracts in 
Oeneral 

Bills of lading or other contracts for the transporta¬ 
tion of property In Interstate commerce are governed by 
federal law. 

In the case of an interstate shipment, the con¬ 
tractual relation between the carrier and the ship¬ 
per*® and the liability of the carrier on the con¬ 
tract**^ arc governed entirely by federal law; hut 
a contract between the consignor and consignee of 
an interstate shipment should, it is held, be con¬ 
strued according to state law.*® 

Congress having legislated on the subject of bills 
of lading issued by a common carrier for the trans¬ 
portation of goods in interstate or foreign com¬ 
merce, federal, rather than state, law controls such 


248 App.Div. 749. affirmed 3 N.E.2d 
622. 272 N.Y. 27. 

37. IJ.S—Slate of Florida v. U. S., 
Ga., 51 S.Ct. 110, 282 U.S. 194, 75 

L.Ed. 291, reversing, D.G., 30 F. 
2d 116, affirmed .71 P.2d 5S0. 

38. Ill.—Stale P-ibllc Utilities Com¬ 
mission V. Chicago, M. & St. P. Ry. 
Co.. 122 N.E. 803, 287 Ill. 412. 

39. U.S.—Lehigh Valley R. Co. v. 
Public Service Commission, Second 
Dist., of Slate of New York, D.C.N. 
Y.. 272 F. 758, affirmed State of 
New York v. U. S., 4 2 S.Ct. 239, 257 

U. S. 501, 66 L.Ed. 380. 

40. U.S.—Dayton-Goose Creek Ry. 
Co. V. U. S., Tex., 44 S.Ct. 169, 
263 U.S. 466, 68 L.Ed. 388. affirm¬ 
ing. D.C., 287 F. 728—Lehigh Val¬ 
ley R. Co. V. Publie Service Com¬ 
mission, Second Dist., of State of 
New York. D.C.N.Y., 272 F. 758, af¬ 
firmed Stale of New York v. U. 
S.. 42 S.Ct. 239, 257 U.S. 591, 66 L. 
Ed. 385. 

Tex.—Lutcher & Moore Lumber Co. 

V. Beaumont, S. L. & W. Ry. Co.. 
Com.App., 49 S.W.3d 726, affirming. 
Civ.App.. 33 S.W.2d 1077. 

12 C.J. p 85 note 81. 

Batenuliiatloa of rogvlation applica¬ 
ble 

Congress may determine what reg¬ 
ulation shall be applied where, by 
reason of the interblending of inter¬ 


state and intra-state operations of 
interstate carriers, adequate regula¬ 
tions of interstate rates cannot be 
maintained without affecting intra¬ 
state rates.—Chicago, etc., R. Co. v. 
State Public Utilities Commn., 108 N. 
E. 729. 268 Ill. 49. 

41. Minn.—State v. Chicago, St. P., 

M. & O. H. Co., 230 N.W. 403, 168 
Minn. 401—State v. Minneapolis, 
St. T’.. & S. S. M. R. Co., 210 N. 

W. 403—State v. Great Northern 
R. Co.. 210 N.W. 402, 168 Minn. 401 
—State v. Northern Pac. Ry. Co., 
210 N.W. 399, 168 Minn. 393. 

42. U.S.—Pennsylvania R. Co. v. Il¬ 
linois Brick Co., Ill., 56 S.Ct. 556, 
297 U.S. 4 47, 80 L.Ed. 796. rehear¬ 
ing denied 66 S.Ct. 666, 297 U.S. 
728, 80 L.Ed. 1011—U. S. v. State 
of California. Cal., 56 S.Ct. 421, 297 

U.S. 175, 80 L.Rd. 667, reversing. 
C.C.A.. State of California v. U. S.. 
76 F.2d 41, certiorari granted U. S. 
v. State of California, 66 S.Ct. 87, 
296 U.S. 654. 80 L.Ed. 391—Lehigh 
Valley R. Co. v. Public Service 
Commission, Second Dist., of State 
of New York, N.Y., 272 F. 758. af¬ 
firmed State of New York v. U. S., 
42 S.Ct. 239. 257 U.S. 691. 66 L.Ed. 
385. 

Bight to disregard state requlremsBt 

The requirement of a state stat¬ 
ute that no advance in intrastate 
rates may be made except after 80 
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days' notice to a state commission, 
may be disregarded by express com¬ 
panies raising intrastate rates under 
order of the Interstate Commerce 
Commission.—American Exp. Co. v. 
State of South Dakota ex rel. Cald¬ 
well, S.D., 37 S.Ct. 656, 244 U.S. 617. 
61 L.Ed. 1352. 

43. U.S.—Wilmington Transp. Co. v. 
California R. Commn., 35 S.Ct. 276, 
236 U.S. 151, 59 L.Ed. 508. affirm¬ 
ing 137 P. 1153, 166 Cal. 741. 

44. La.—McNeely v. Town of Vi- 
dalia, 102 So. 422. 157 La. 338. 

45. U.S.—McNeely V. City of Nat¬ 
chez, C.C.A.Miss., 4 F.2d 89!). 

Ky.—Tri-Stale Ferry Co. v. Blrney, 
31 S.W.2d 932. 235 Ky. 510. appeal 
dismissed 51 S.Ct. 349, 283 U.S. 
868, 75 L.Ed. 1471. 

46. Fla.—American Ry. Express Co. 

V. Johnson, 100 So. 743, 87 Fla. 451. 
Contract of carriage must accord 

with rules and regulations governing 
interstate commerce. — Rockwell v. 
Grand Trunk Western Ry. Co., 250 

N.W. 615, 264 Mich. 626. 

47. Mo.—Foster Lumber Co. v. At¬ 
chison. T. & S. F. Ry. Co.. 194 S. 

W. 281, 270 Mo. 629, L.R.A.1918A 
768. 

48. Mo. — Turner Lumber & Invest¬ 
ment Co. V. Chicago. R. I. & P. 
Ry. Co., 16 S.W.2d 706, 223 Mo.App. 
664. 
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bills of lading,their construction,^0 operation and 
effect,51 compliance therewith,52 transferabilitySS 
and enforceability54 thereof, the rights of parties 
thereto or holders thereof,55 and liability thereun- 
der.5« 

b. For Loss of, or Damage to, Shipment 

Federal, rather than state, law controls substantive 
questions of liability of a railroad carrier for loss of, 
or damage to, goods carried In interstate commerce. 
Also, it controls the validity of a contractual limitation of 
liability in respect of an interstate or foreign shipment, 
or even an intra-state shipment where it is dependent 
on rates which are properly regulated by the federal 
government. 

Prior to federal legislation on the subject of the 
liability of a carrier by railroad for loss of, or dam¬ 
age to, goods carried in interstate commerce, the 


states were free to establish and apply their own 
laws and policies in regard to such liability and the 
right of the carrier to limit it by contract; and 
many,57 although not all,®* state laws on this sub¬ 
ject were held not invalid as regulating, or imposing 
an undue burden on, interstate commerce. Howev¬ 
er, congress possesses power to legislate on this sub- 
jcct,59 and it properly®^ exercised this power by 
enacting at different times several amendments to 
the Interstate Commerce Act, the first of which is 
known as the Carmack Amendment and was enact¬ 
ed for the purpose of making the obligation and lia¬ 
bility of an interstate carrier of goods, and its con¬ 
tracts relative thereto, subject to uniform rules in¬ 
stead of diverse rules laid dowm by the courts and 
legislatures of the different states.®^ The effect of 


49. Cftl.—Bodlj? V. Southern Par. 
Co.. 2ri8 P. 118. 84 Cal.App. 825. 

Mi.ss.—First Nut. Bank v. Tchula 
Commercial Co., 95 So. 742, 132 
Miss. 58. 

Mo.—Missouri Par. R. Co. v. Askew 
Saddlery Co.. 256 S.W. 566. 215 
Mo.App. 277. 

N.y “ Chandler Motor Car Co. v. 
United Fruit Co., 216 N.Y.S. 413, 
127 Misc. 432. 

50. U S.—Ijouisiana & W. H. Co. v. 
Cxardlner. Ua.. 47 S.Ct. 386, 273 U. 
S. 280, 71 L.Ed. 644. 

Conn.—^T\asden v. New York, N. H. & 
n. R. Co., 133 A. 573, 104 Conn. 
479. 

Mass.—Aradalou v. New York. N. II. 
& H. R. Co., 114 N.E. 297. 225 
Mass. 235. 

Mo—Pioneer Trust Co. v. Mi.*?souri 
Pac. R. Co., 224 S.W. 106, 204 Mo. 
App. 289. 

N.Y.—M. & T. Trust (''o. v. Export 
S. S. (\)rporation, 186 N.E. 214, 262 
N.Y. 92, reversing: 259 N.Y.S. 393. 
236 App.Div. 415, reversing- 256 N. 
Y.S. 590, 14 3 Misc. 1, certiorari de¬ 
nied 54 S.Ct. 70. 290 U.S. 650, 78 
L.Ed. 563. 

61. Conn.—Kasden v. New York, N. 
H. & H. Pw. Co., 133 A. 573, 104 
Conn. 479. 

10 C.J. p 58 note 60—12 C.J. p 87 
note 55. 

Prior to taking effect of pertinent 
federal legislation, state statutes re¬ 
lating to the operation and effect or 
evidential weight of bills of lading 
or Indorsements thereof were not in¬ 
valid even as applied to bills of lad¬ 
ing for foreign or interstate trans¬ 
portation.—Gubelman v. Panama R. 
Co.. 182 N.Y.S. 403, 192 App.Div. 165, 
affirmed 134 N.E. 574, 232 N.Y. 666-— 
12 C.J. p 87 notes 52, 53 [a]. 

62. U.S.—Chesapeake & O. Ry. Co. 
v. Martin, 51 S.Ct. 453, 283 U.S. 
209. 75 L.Ed. 983. reversing 143 S. 
B. 629, 154 Va. 1. and Chesapeake 
St O. Ry. Co. v. Martin & Porter, 


152 S.E. 335. 154 Va. 1. certiorari 
granted Chesapeake & O. R. Co. v. 
Martin. 61 S.Ct. 23. 282 U.S. 819, 
75 L.Ed. 732. 

53. Cal.—Bedig v. Southern Pae. 
Co., 258 V. 148, 152. 84 Cal.App. 
325. quoting Corpus Juris. 

54. N.Y.—P. A. Straus & Co. v. Ca¬ 
nadian Pae. Ry. Co, 173 N.E. 564, 
251 N.Y. 407. modifying 238 N.Y.S. 
50, 227 App.Div. 316, which modi¬ 
fied 234 N.Y'.S. 622, 134 Mise. 439. 

55. Ohio.—Davis v. Pruita Mercan¬ 
tile Co., 220 P. 983. 74 Colo. 247. 

Or.—Goldstein v. Uoi»ert Dollar Co., 
270 P. 903, 127 Or. 29. 

12 CJ. p 87 note 54. 

Belatlonshlp of consignee to carrier 
Ohio.—Carol lo v. Railway Express 
Agency, 3 N.E.2d 669, 52 Ohio App. 
272. 

56. Minn.—Lowitz v. Chicago-, St. 
P., M. & O. Ky. Co., 161 N.W. 411, 
136 Minn. 227. 

Mo.—Pioneer Trust Co. v. Missouri 
Pae. H. Co., 224 S.W. 106, 204 Mo. 
App. 289. 

57. Ill.—Bowman & Bull Co. v. Pos¬ 
tal Telegraph-Cable Co., 124 N.E. 
851, 290 111. 155, certiorari denied 
Postal Telegraph-Calile Co. v. 
Bowman & Bull Co.. 40 S.Ct. 342, 
251 U.S. 662, 64 L.Ed. 415. 

Pa.—Quaker Worsted Mills Corpora¬ 
tion V. Howard Trucking Corpora¬ 
tion, 198 A. 691, 131 Pa.Super. 1. 
Tex.—Mexico Northwestern Ry. Co. 
v. Williams, Coni.App., 229 S.W. 
476, affirming, Civ.App., 208 S.W. 
712, certiorari denied 42 S.Ct. 54, 
257 U.S. 644, 66 L.Ed. 413—A. L. 
Wolfe & Co. v. Missouri, K. & T. 
Ry. Co. of Texas, Civ.App., 283 S. 
W. 250, affirmed, Com.App., 289 S. 
W. 1000. 

10 C.J. p 66 notes 30, 31—12 C.J. p 
87 notes 56-58, 61, p 88 notes 63- 
66 . 

Xiaw of stats wksrs oontraot -was 
made 

The statute governing the carriage 
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was that of the state where the 
contract w-as made and the transpor¬ 
tation begun.—Chicago, M. & St. P. 
R. Co. V. Solan, Iowa, 18 S Ct. 289, 
169 U.S. 133. 42 L.Ed. 688—12 C.J. p 
87 note 62. 

Canse of action, if any, arising 
prior to amendment of Interstate 
Commerce Act is not within the ap¬ 
plication of such amendment. 

U.S.—Missouri, K. & T. Ry. Co. v. 
Scaly, 39 S.tM. 97, 2 IS U.S. 363, 63 
L.Ed. 296, dismissing error Sealy 
v. Missouri, K. & T. Ry. Co., 168 
P. 62, 98 Kan. 225. 

Tex.—Gulf. C. & S. P Ry. Co. v. 
Mars, Civ.App., 14 S W 2d 877. 

58. U.S.—Central of Georgia R. Co. 
V. Murphey. 25 SCI. 218, 196 U.S. 
194, 49 L.Ed. 44 4. 2 Ann.C.as. 514, 
reversing 43 S.E. 265, 116 Ga. 863, 
60 L.R.A. 817. 

SC—Winslow V. Atlantic Const Line 

R. Co.. 60 S.E. 709. 79 S.C. 344— 
Venning v. Atlantic (\)ast Tjine R. 
Co.. 58 S.E. 983, 78 S.C. 42. 125 Am. 

S. R. 768, 12 L.K.A..N.S., 1217. 

12 C.J. p 87 note 59. 

59. Ga.—Southern Ry. Co. v. Baker, 
124 S.E. 876. 158 Ga. 830. 

Or. —Coos Bay Amusement Co. v. 
American Ry. Express Co., 277 P. 
107, 129 Or. 216. 

60. U.S.—Galwslon. etc., R. Co. v. 
Wallace. 32 S.Ct. 205. 223 U.S. 481, 
56 L.Ed. 516, affirming, Tex.Civ. 
App., 117 S.W. 169. 

12 C.J. p 86 note 42. 

61. Ill.—Babbitt v. Grand Trunk 
Western Ry. Co., 120 N.E. 803, 285 
Ill. 267, affirming 209 Ill.App. 183. 

10 C.J. p 57 note 38, p 137 note 42. 
Belation between shipper and carrier 
Since the adoption of the original 
Interstate Commerce Act in 1887, con¬ 
gress has endeavored, by repeated 
enactment, so to regulate the rela¬ 
tion between shipper and carrier as 
to secure uniformity throughout the 
country.—Harlness v. Iberia & V. R. 
Co., D.C.La., 297 F. 622. 
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this amendment and subsequent federal legislation 
is to exclude, supersede, and render inapplicable all 
state laws and policies as to the liability of a com¬ 
mon carrier for loss of, or damage or injury to, an 
interstate shipment,and as to contracts of the 
carrier limiting, prescribing the time for, or impos¬ 


ing conditions precedent to, the enforcement of, or 
otherwise relating to, such liability.®^ By reason of 
the occupation of the field by federal legislation, 
the rights and liabilities of the parties to an inter¬ 
state shipment by railroad in respect of loss of, or 
damage or injury to, the property shipped,®^ includ- 


ConBtrnotlon In Ufflit of purpose 

The object of the Carmack Amend¬ 
ment to the Interstate Commerce Act 
was to help and not to hinder in¬ 
terstate shippers in recoverinfir for 
losses of goods while in transit, and 
it should be construed in the light of 
such purpose.—Farmers' Gram Co. 
of Dorans v. Illinois Cent. R. Co.. 
201 111.APP. 261. 

62. Fla.—Chase & Co. v. Atlantic 
Coast Line R. Co.. 115 So. 185, 94 
Fla. 922—Atlantic Coast Line R. 
Co. V. Sandlin, 78 So. 667, 75 Fla. 
539. 

Ga.—Southern Ry. Co. v. Morris. 95 

S. E. 284, 147 Ga. 729. reversing 
Morris v. Southern Ry. Co.. 91 S. 
E. 878, 19 Ga.App. 495, conformed 
to 95 S.E. 741, 22 Ga.App. 164— 
Davis V. Peacock. 113 S.E. 697, 29 
Ga.App. 122—Southern Ry. Co. v. 
Savage, 89 S.E. 634, 18 Ga.App. 
489. 

Ill.—Shellabarger Elevator Co. v. Il¬ 
linois Cent. R. Co., 212 Ill.App. 1— 
Dean v. Belt Ry. Co. of Chicago, 
210 Ill.App. 220—O'Neill & Gyles v. 
Postal Telegraph-Cable Co., 201 Ill. 
App. 37—Mueller Grain Co. v. Chi¬ 
cago, P. & St. L. R. Co.. 200 Ill. 
App. 347—Sweetser v. Chicago & 
Alton R. Co., 196 Ill.App. 623. See 
Ohio Salt Co. v. Baltimore & O. 
R. Co., 204 IILApp. 376. 

Iowa.—Pay v. Chicago, R. I. & P. Ry. 

Co., 173 N.W. 69, 186 Iowa 576. 
N.Y.—Meyers v. Cleveland, C., C. & 
St. L. R. Co., 171 N.Y.S. 71, 183 
App.Div. 453—Hance Bros. Co. v. 
American Ry. Express Co., 190 N. 

T. S. 530, 116 Misc. 653. 

Pa.—Quaker Worsted Mills Corpora¬ 
tion V. Howard Trucking Corpora¬ 
tion, 198 A. 691, 131 Pa.Super. 1. 
S.C.—^Kristianson v. American Ry. 
Express Co.. 116 S.E. 899, 122 S.C. 
528. 

Tex.—Burd v. San Antonio Southern 
Ry. Co., Com.App., 261 S.W. 1021, 
modifying San Antonio Southern 
Ry. Co. V. Burd, Civ.App., 246 S.W. 
1060—Mexico Northwestern Ry. 
Co. V. Williams, Com.App., 229 S. 
W. 476, affirming, Clv.App., 208 S. 
W. 712, certiorari denied 42 S.Ct. 
54. 257 U.S. 644. 66 L.Ed. 413— 
Cleburne Peanut & Products Co. v. 
Missouri, K. & T. Ry. Co. of Tex¬ 
as, Com.App., 221 S.W. 270, revers¬ 
ing. Civ.App., 184 S.W. 1070. 

10 C.J. p 56 notes 82, 34, 36, p 57 
note 39—12 C.J. p 86 note 43. 

63i Colo.—Fort v. Denver & R. G. 

R. Co., 195 P. 109, 69 Colo. 441. 
Fla.—^Atlantic Coast Line R. Co. v. 


I Chase & Co.. 146 So. 658, 109 Fla. 
50—Atlantic Const Line R. Co. v. 
Sandlin. 78 So. 667, 75 Fla. 539. 

Ga.—Fleshnar & Adar v. Southern 
Ry. Co.. 127 S.E. 768, 160 Ga. 205, 
answ'ers to certifled questions con¬ 
formed to 128 S.E. 78, 33 Ga.App. 
823. 

Ill.—Dean v. Belt Ry. Co. of Chicago, 
210 Ill.App. 220—Sweetser v. Chi¬ 
cago & Alton R. Co., 196 Ill.App. 
623. 

Or.—Coos Bay Amusement Co. v. 
American Ry. Express Co., 277 P. 
107, 129 Or. 216. 

Tex.—Shroyer v. Chicago, R. I. & G. 
Ry. Co., 222 S.W. 1095, 111 Tex. 24. 
reversing Chicago, R. I. & G. Ry. 
Co. V. Shroyer, Civ.App., 197 S.W. 
773. and modified on other grounds 
Shroyer v. Chicago. R. I. & G. R. 
Co., 226 S.W. 140, 111 Tex. 24. 

Wyo.—Union Pac. R. Co. v. Pacific 
Market Co.. 200 P. 108, 27 Wyo. 
501. rehearing denied 206 P. 143, 28 
Wyo. 461. 

10 C.J. p 136 notes 40, 41—12 C.J. 
p 86 notes 44-46. 

Xiaw of plaos whsra contract mads 

The rule that a contract for an in¬ 
terstate shipment of goods is gov¬ 
erned by the law of the place where 
the contract is made has no applica¬ 
tion, where the subject matter of the 
contract is one of national cogni¬ 
zance, and congress has enacted laws 
for its complete regulation.—Deavors 
V. Southern Express Co., 76 So. 288, 
200 Ala. 372. 

64. U.S.—Chicago & N. W. Ry. Co. 

V. C. C. Whitnack Produce Co., 
Neb., 42 S.Ct. 328, 258 U.S. 369. 66 
L.Ed. 665. 

Ala.—Ex parte American Ry. Ex¬ 
press Co., 106 So. 197, 213 Ala. 151, 
granting certiorari Farmers’ & 
Merchants’ Bank of Samson v. 
American Ry. Express Co., 106 So. 
195, 21 Ala.App. 133—Louisville & 
N. R. Co. V. Jones, 99 So. 919, 211 
Ala. 168. 

Ark.—Railway Express Agency v. J. 

W. Myers Commission Co., 45 S.W. 
2d 14, 184 Ark. 1123. 

Cal. — New York Cent. R. Co. v. 
Frank H. Buck Co., 41 P.2d 647, 
2 Cal.2d 384—Bedig v. Southern 
Pac. Co., 258 P. 148, 152, 84 Cal. 
App. 326, quoting Oorpiu Juris. 
Fla.—American Ry. Exp. Co. v. Peg- 
enbush, 144 So. 820, 107 Fla. 145— 
Florida East Coast Ry. Co. v. Da¬ 
vis. 79 So. 637, 76 Fla. 344. 

Ga.—Fleshnar & Adar v. Southern 
Ry. Co., 127 S.E. 768, 160 Ga. 205, 
answers to certifled questions con¬ 
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formed to 128 S.E. 78. 83 Ga.App. 
823—American Ry. Express Co. v. 
Estroff, 125 S.E. 40. 159 Ga. 58. af¬ 
firming 121 S.E. 711, 31 Ga.App. 
677. 

Ill.—Alton Iron & Metal Co. v. Wa¬ 
bash Ry. Co.. 169 N.E. 802, 328 Ill. 
363, reversing 235 Ill.App. 151— 
S. Valentine & Co. v. Atchison. T. 
& S. P. Ry. Co., 220 Ill.App. 188— 
Sparr v. Southern Pac. Co., 220 III. 
App. 172—Mark Owen & Co. v. 
Michigan Cent. R. Co., 214 Ill.App. 
94, affirmed 125 N.E. 767, 291 HI. 
149—E. B. Conover & Co. v. Balti¬ 
more & O. S. W. R. Co., 212 Ill.App. 
29—Shellabarger Elevator Co. v. 
Illinois Cent. R. Co., 212 Ill.App. 
1—Simpson v. Grand Trunk W. 
Ry. Co., 210 Ill.App. 269—Conover 
V. Wabash Ry. Co.. 208 Ill.App. 105 
—^Keasler v. Baltimore & O. S. W. 

R. Co., 203 Ill.App. 61—Sweetser 
v. Chicago & Alton R. Co., 196 Ill. 
App. 623—Doster & McKibben v. 
Michigan Cent. R. Co., 196 Ill.App. 
49. 

Ind.—Mascari v. New York, C. & St. 
L. R. Co., 183 N.E. 913, 97 Ind.App. 
27. 

Iowa.—Fay v. Chicago. R. I. & P. Ry. 

Co., 178 N.W. 69, 186 Iowa 676. 
Kan.—Mangelsdorf Seed Co. v. Mis¬ 
souri Pac. R. Co., 280 P. 896, 128 
Kan. 729. 

Ky.—Cecil v. Southern Express Co., 
229 S.W. 1011, 191 Ky. 252. 

La.—Canal-Commercial Trust & Sav¬ 
ings Bank v. New Orleans, T. & M. 
Ry. Co., 109 So. 834, 161 La. 1061, 
49 A.L.R. 274—Erskine Williams 
Lumber Co. v. John I. Hay & Co., 
App., 160 So. 650—Texas & P. Ry. 
Co. V. Consolidated Companies, 
App., 151 So. 433, affirmed 156 So. 
215, 180 La. 3 80. 

Me.—Grant v. American Ry. Express 
Co., 139 A. 781. 126 Me. 489. 

Mass.—Lyon v. Boston & M. R. R., 
158 N.E. 663, 261 Mass. 251, 

Mo.—Dock & Mill Co. v. Southern 
Ry. Co., App., 23 S.W.2d 202— 
Warner v. St. Louis-San Francisco 
Ry. Co., 274 S.W. 90. 218 Mo.App. 
314—Morrow v. Wabash Ry. Co., 
265 S.W. 851, 219 Mo.App. 62— 
American Fruit Growers v. St. 
Louis, B. & M. Ry. Co., App., 261 

S. W. 949, certiorari denied St. Lou¬ 
is, B. & M. Ry. Co. V. American 
Fruit Growers, 45 S.Ct. 94, 266 U. 
S. 611, 69 L.Ed. 467—Bernet, Craft 
& Kauffman Milling Co. v. New 
York, C. A St. L. R. Co., App., 260 
S.W. 508—Johnson v. Missouri Pac. 
R. Co., 249 S.W. 668, 211 Mo.App. 
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ing the validity of a stipulation in the contract of 
carriage relating to liability,®® depend on, and are 
controlled entirely by, acts of congress, decisions of 
federal courts construing them, the receipt, bill of 
lading, or other shipping contract, and common-law 
principles as accepted and applied in the federal tri¬ 
bunals; and state constitutional or statutory provi¬ 


sions invalidating contracts which limit liability®® 
or make notice or demand a condition precedent to 
liability®*^ arc deemed limited to intra-state ship¬ 
ments. While the Carmack Amendment and other 
amendments to the Interstate Commerce Act do not 
change the common-law rule as to the liability of 
a carrier for loss of, or damage, to freight,®® nev- 


564—BragK v. Payne, App., 235 S. 
W. 148—Ruschow Lumber Co. v. 
Hines. 229 S.W. 451, 206 Mo.App. 
681—Singer v. American Express 
Co., 219 S.W. 662, 203 Mo.App. 158, 
certiorari denied 41 S.Ct. 8. 254 U. 
S. 632, 65 L.Ed. 448—Poor v. West¬ 
ern Union Telegraph Co., 196 S.W. 
28. 196 Mo.App. 5.57. 

N.Y.—^Hadba v. Baltimore & O. K. 
Co.. 170 N.T.S. 769. 183 App.Div. 
555—American Cotton Products Co. 

V. New York Cent. R. Co.. 2.55 N. 

y.S. 672, 142 Misc. 821—Crand 

Trunk Western U. Co. v. Makris, 
255 N.Y.S. 443, 142 Misc. 807— 
Feynman v. American Ry. Exp. 
Co., 234 N.Y.S. 727, 134 Misc. 223. 

N.C.—Scott V. American Ry. Express 
Co.. 127 S.E. 252. 189 N.C. 377— 
St. Sing V. American Ry. Express 
Co.. Ill S.E. 710, 183 N.C. 405. 
Ohio.—Zang v. Railway Express Co., 
196 N.E. 901. 130 Ohio St. 17— 
Toledo & O. C. Ry. Co. v. S. J. 
Kibler & Bros. Co., 119 N E. 733. 
97 Ohio St. 262, certiorari denied 
.39 S.Ct 10. 248 US. 569. 63 L.Ed. 
425—^Walls V. Adam.s Express Co., 
19 Ohio N.P..N.S.. 156. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Murphy, 229 P. 210, 101 Okl. 34. 
certiorari denied 45 S.Ct. 512, 268 

U.S. 693. 69 T..Ed. 1161, error dis¬ 
missed 46 S.Ct. 472. 271 U.S. 642, 

70 L.Ed. 1128-Missouri, K. & T. 
Ry. Co. V. Isaac & Marx, 192 P. 
1094, 79 Okl. 265—St. Louis, I. M. 
& S. Ry. Co. V. Patterson, 182 P. 
701, 75 Okl. 204—St. Louis, I. M. & 
S. Ry. Co. V. Bentley, 176 I’. 250. 

71 Okl. 166—Atchison. T. &. S. F. 
Ry. Co. V. Cooper, 176 P. 539, 71 
Okl. 112—Chicago, R. I. & P. Ry. 
Co. V. Paden, 162 P. 727, 63 Okl. 51. 

S.C.—Huddy V. Railway Express 
Agency, 188 S.E. 247, 101 S.C. 508, 
107 A.L.R. 1437—Woodruff Oil & 
Fertilizer Co. v. Charleston & W. 
C. Ry. Co., 180 S.E. 793, 177 S.C. 
98—J. Van Lindley Nursery Co. v. 
Southern Ry. Co., 96 S.E. 221, 109 
S.C. 433. 

Tex.—Nast v. San Antonio, U. & Q. 
Ry. Co., Com.App., 261 S.W. 1011, 
reversing San Antonio, U. & G. Ry. 
Co. V. Nast. Clv.App., 240 S.W. 596 
—Fort Worth & Denver City Ry. 
Co. V. Motley, Clv.App., 87 S.W.2d 
651, error dismissed. 

Vt.—^N. Pelaggl & Co. v. Central Ver¬ 
mont Ry. Co., 121 A. 441. 97 Vt 1 
•—^Haglin-Stahr Co. v. Montpelier & 

W. R. R. Co., 102 A. 940, 92 Vt. 

868 . 


Va.—Chesapeake & O. Ry. Co. v. W. 
C. Crenshaw & Co., 138 S.E. 467. 
148 Va. 48. 53 A.L.R. 990—Manierl 

V. Seaboard Air Line Uy. Co., 137 
S.E. 496. 147 Va. 415—Jennings 

Automatic Dump Body v. Virginian 
Ry. Co.. 119 S.E. 147, 137 Va. 207. 

W.Va.—Del Signore v. Payne, 109 S. 

E. 232. 89 W.Va. 275. 

10 C.J. p 56 note 36. p 67 note 37— 
12 C.J. p 86 note 48. 

Xn either state or federal oonrts 
Conn.—New England Fruit & Pro¬ 
duce Co. V. Hines, 116 A. 243. 97 
Conn. 225. 

N.Y.—Barnet v. New York Cent. & 
H. R. R. Co.. 118 N.E. 625, 222 N. 
Y. 195, reversing 153 N.Y.S. 374, 
167 App.Div. 738. 

Ohio.—St. Louis-San Francisco Ry. 
Co. v. Glow Electric Co., 172 N.E. 
425, 35 Ohio App. 291. 

Xilahlllty of Initial carrier 

Mo.—Hurelaon v. St. Louis & S. F. 

R. Co.. App., 191 S.W. 1068. 

N.Y.—Aronstein v. New York Cent. 
R. Co.. 230 N.Y.S. 298. 132 Misc. 
563, modified on other grounds 243 
N.Y.S, 221, 136 Misc 362. certiorari 
denied 51 S.Ct. 28. 282 U.S. 850, 75 
L.Ed. 754. 

10 C.J. p 543 note 78. 

Uahllity of oonneoting carriers 

Ala.—Ocean S. S. Co. of Savannah 
V. People’s Shoe Co., 81 So. 241, 202 
Ala. 694, conformed to 81 So. 245. 
17 Ala.App. 34. 

Xiiability of terminal or delivering 
carrier 

Ill.—Mutual Orange Distributors v. 
Atchison, T. & S. F. Ry. Co., 217 
111.App. 23—Dean v. Belt Ry. Co. 
of Chicago, 210 Ill.App. 220. 
3«iabilit7 for damage by freezing 
Mo.—Mount Arbor Nurseries v. New 
York. C. & St. L. R. Co., 273 S.W. 
410. 217 Mo.App. 31. 

Xeasnre of damages 
Miss.—Yazoo &, M. V. R. Co. v. Delta 
Grocery & Cotton Co., 98 So. 777, 
134 Miss. 846. 

Tex.—Beaumont, S. L. & W. Ry. Co. 
V. Farmers’ Co-op. Sweet Potato 
Curing Co. of Hosepine, La., Civ. 
App.. 298 S.W. 454. 

Divergent holding 

It has been held that an action to 
recover for loss of grain which is 
not one on the bills of lading, but 
is based on the failure of the carrier 
to perform its duly to carry and de¬ 
liver the grain safely, is not under 
the Carmack Amendment, which re¬ 
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fers only to bills of lading and does 
not interfere with the right of plain¬ 
tiff to recover.—Shellabarger Eleva¬ 
tor Co. v. Illinois Cent. R. Co., 116 
N.E. 170. 278 Ill. 333. L.R.A.1917E 
1011 . 

65. Cal.—Bedig v. Southern Pac. 
Co.. 258 P. 148. 1.52. 84 Cal.App. 
325, quoting Corpus Juris. 

N.II. — Bernardl tiroater Shows v. 
Boston & M. R. R., 165 A. 124, 86 
N.II. 146. 

Pa.—^Kcyy^lone Pub. Co. v. Pennsyl¬ 
vania R. Co.. 78 Pa.Super. 486. 

10 C.J. p 173 note 33 fa]—12 C.J. p 
86 note 4 9. 

limitation 

(1) To agreed valuation.—Ameri¬ 
can Ry. Express Co. v. Levee, La., 44 
S.Ct. 11, 263 U.S. 19, 68 L.Ed. 140— 
10 C.J. p 171 note 21, p 174 notes 35, 
36, p 176 note 47. 

(2) Of time for giving notice of 
claim. — Paul Klopslook & Co. v. 

I United Fruit Co., 131 So. 25, 171 La. 
296. 

(3) Of time to sue. 

Ga.—Southern Express Co. v. Oliver, 
93 S.E. 109, 20 Ga.App. 467. 

Ill,—Denney & Co. v. Southern Pac. 

Co., 263 Ill.App. 106. 

N.II.—Wright V. Boston & M. R. R., 
125 A. 431, 81 N.H. 254. 

N.C.—Thigpen v. East Carolina Ry.. 
113 S.E. 562, 184 N.C. 33. 

66. Tex. — Gulf, etc., R. Co. v. 
Brackett-Fielder Mill, etc., Co., Civ. 
App., 162 S.W. 1191. 

67. Okl.—St. Louis, etc., R. Co. v. 
Wynn. 156 P. 346, 5G Okl. 599. 

12 C.J. p 87 note 51. 

68 . U.S.—Cincinnati. N. O. & T. P. 
Ry. Co. v. Rankin, Tcnn., 36 S.Ct. 
555, 241 U.S. 319. 60 L.Ed 1022. L. 
R.A.1917A 265—Lehigh Valley R. 
Co. V. John Lysaght, Limited, C. 
C.A.N.Y., 271 F. 906, affirming, D. 
C., John Lysaght v. Lehigh Valley 

R. Co., 254 F. 351, eertiorari denied 
Lehigh Valley R. Co. v. John Ly- 
sagh. Limited. 41 S.Ct. 625. 256 U. 

S. 704. 65 L.Ed. 1180, and error 
dismissed 42 S.Ct. 53, 257 U.S. 613. 
66 L.Ed. 397. 

Ga.—Southern Ry. Co. v. Standard 
Growers’ Exch.. 130 S.E. 373, 34 
Ga.App. 534—Hogg V. Louisville & 
N. R. Co., 127 S.E. 830, 38 Ga.App. 
773. 

111.—Hudson V. Grand Rapids & I. 

Ry. Co., 203 Ill.App. 377. 

Mass.—Bonflglio v. New York, N. H. 
& H. R. Co., 198 N.B. 236. 
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ertheless, as noted supra this section, the common 
law which governs in the case of an interstate ship¬ 
ment is the common law which is accepted and ap¬ 
plied by the federal courts, and a provision in the 
federal legislation that nothing contained therein 
shall deprive the holder of a receipt or bill of lad¬ 
ing of any remedy or right of action which he has 
under the existing law is construed to refer only to 
existing federal law and not state law.®® However, 
local rules or statutes as to procedural matters, 
such as venue,limitation of actions,*^- pleading,^® 
and evidence,74 may be applied in an action to en¬ 
force liability, when such matters are not covered 
by federal legislation in effect at the time. 

As to an intra-state shipment, the federal legisla¬ 


tion relating to liability ordinarily is inapplicable,*^® 
and a state statute relating thereto is valid but 
the validity of a contractual limitation of liability to 
agreed valuation for damage to goods shipped be¬ 
tween two intra-state points is governed by federal, 
and not state, law where, in order to prevent dis¬ 
crimination against interstate commerce, the rates 
between the two points are regulated, according to 
agreed valuation, by the federal government.'^^ 

Shipment to foreign country, Tn the absence of 
federal legislation in force at the time of a ship¬ 
ment to a foreign country, the liability of a carrier 
in respect thereof must be determined in accord¬ 
ance with the laws of the forum.fTowever, con¬ 
gress has legislated specifically, 49 U.S.C.A. § 20 


Mo.—Dillen v. Wabash Ry. Co.. App., 
294 S.W. 439—-Gritrgs v. St. Louis 
& H. R. Co., App., 28G S.W. 159— 
Durnford v. Chicago. B. & Q. R. 
Co., 246 S.W. 973, 213 Mo.App. 93— 
Singrer v. Amcrioan Express Co., 
219 S.W. 662. 203 Mo.App. 158. cer¬ 
tiorari denied 41 S.Ct. 8, 251 U.S. 
632, 66 L.Ed. 448—Cudahy Packing 
Co. v. Atchison. T. & S. F. Ry. Co., 
187 S.W. 149. 193 Mo.App. 672. 

N.Y.—Barnet v. New York Cent. & 

II. R. R. Co.. 118 N.E. 625. 222 N. 
Y. 195, reversing 163 N.Y.S. 374. 
167 App.Div. 738—Feynman v. 
American Ry. Express Co.. 234 N. 
Y.S. 727, 134 Misc. 223. 

N.D.—Oehrke v. American Ry. Ex¬ 
press Co., 240 N.W. 321, 61 N.D. 
668, 81 A.L.R. 808. 

Va. — Lefebvre-ArmKstead Co. v. 
Southern Pac. Co.. 128 S.E. 244, 142 
Va. 800. 

10 C.J. p 132 not.'S 13, 14. 

Contrary view is taken.—Atlantic 
Coast Line R. Co. v. Sandlin, 78 So. 
667, 75 Fla. 539. 

89. U.S.—John Lysaght, Limited, v. 
Lehigh Valley R. Co., D.C.N.Y., 254 
F. 351. affirmed, C.C.A., Lehigh 
Valley R. Co. v. John Lysaght, 
Limited. 271 F. 906, certiorari de¬ 
nied 41 S.Ct. 625. 256 U.S. 704, 65 
L.Ed. 1180, and error dismissed 42 
S.Ct. 53, 257 U.S. 613, 66 L.Ed. 397. 
Ga.—Southern Ry. Co. v. Morris, 95 
S.E. 284. 147 Ga. 729, reversing 
Morris v. Southern Ry. Co., 91 S.E. 
878, 19 Ga.App. 495, conformed to 
96 S.E. 741, 22 Ga.App. 154. 

Ill.—Pennington v. Grand Trunk 
Western Ry. Co., 116 N.E. 170, 277 

III. 39. 

Ind.—Clark v. Southern Ry. Co., 119 
N.E. 539. 69 Ind.App. 697. 

Mo.—Bernie Mill & Gin Co. v. St. 
Louis Southwestern Ry. Co., App., 
228 S.W. 847. 

N.C.—M. V. Moore & Co. v. South¬ 
ern Ry. Co., Ill S.E. 166, 188 N.C. 
213. 

Tex.—Port Worth & Denver City Ry. 


Co. V. Motley, Civ.App., 87 S.W.2d 
551, error dismissed. 

Contrary view is taken.—St. Louis & 
S. F. R. Co. V. Akard, 159 P. 344, 
60 Okl. 4. 

70. Me —Grant v. American Ry. Ex¬ 
press Co.. 139 A. 784, 126 Me. 489. 

Mo.—American Fruit Growers v. St. 
Louis. B. & M. Ry. Co., App., 261 
S.W. 949, certiorari denied St. Lou¬ 
is B. & M. R. Co. V. American 
Fruit Growers, <15 S.Ct. 94, 266 U. 
S. 611, 69 L.Ed. 467. 

10 C.J. p 68 note 61. 

Bnles of procedure applicable to 
Interstate shipment should govern 
I the trial of the case, according to 
I .some authorities. — Florida East 
Coast Ry. Co. v. Chesser, 80 So. 750, 
77 Fla. 67. 

71. Mo.—Busch V. Louisville & N. 
R. Co., 17 S.W.2d 337, 322 Mo. 469, 
certiorari denied Louisville & N. 
R. Co. V. Busch, 50 S.Ct. 27, 280 
U.S. 669, 74 L.Ed. 622. 

72. Ark.—Missouri Pac. R. Co. v. 

Armstrong, 44 S.W.2d 1093, 184 

Ark. 1076. 

La.—Paul Klopstock & Co. v. United 
Fruit Co., 149 So. 462, 3 77 La. 811, 
certiorari denied 64 S.Ct. 124, 290 

U. S. 693, 78 L.Ed. 522. 

Effect of contractual limitation 

(1) The state statute governs 
where there is an invalid limitation 
of time in the bill of lading. 

U. S.—Louisiana & W. R. Co. v. Gard¬ 
iner, La., 47 S.Ct. 386, 273 U.S. 
280. 71 L.Ed. 644. 

Contrary view.—Hartness v. Iberia & 

V. R. Co.. D.C.La., 297 P. 622. 

(2) It is otherwise where the bill 
of lading contains a valid limitation 
of time.—Atlantic Coast Line R. Co. 

V. Chase & Co., 146 So. 658, 109 Fla. 
50. 

73. Conn.—New England Fruit & 
Produce Co. v. Hines, 116 A. 243, 
97 Conn. 225. 

Fla.—Chase & Co. v. Atlantic Coast 
Line R. Co., 116 So. 185, 94 Fla. 
922. 


74. Conn.—New England Fruit & 
Produce Co. v. Hines, 116 A. 243, 
97 Conn. 225. 

Me.—Grant v. American Ry. Express 
Co., 139 A. 784. 3 26 Me. 489. 

10 C.J. p 58 note 61. 

Federal law as to burden of proof 

IS controlling. 

U.S.—American Ry. Express Co. v. 
Levee, La., 44 S.Ct. 11, 263 U.S. 
19, 68 L.Ed. 3 4 0. 

Ohio.—Walls V. Adams Express Co., 
19 Ohio N r.,N.S., 156. 

Presumptious 

State statutes providing that if the 
last carrier shall not furnish to the 
consignee on demand copies of all 
records, memoranda, etc., touching 
the receipt, handling, and transfer of 
the freight, it shall be presumed to 
have caused the damage, are super¬ 
seded by federal legislation.—Louis¬ 
ville, etc., R. Co. V. l*rice, 71 So. 101, 
111 Miss. 3. 

75. Mo.—German v. Chicago. M. & 
St. P. Ry. Co., App., 270 S.W. 1041. 

76. S.C.—Glenn v. Atlantic Coast 
Line R. Co., 80 S.E. 898, 96 S.C. 
357—Reynolds v. Seaboard Air 
Line R. Co., 62 S.E. 445, 81 S.C. 
383. 

77. U.S. — Lancaster v. McCarty, 
Tex., 45 S.Ct. 34 2. 267 U.S. 427, 69 
L.Ed. 696, reversing, Civ.App., 248 
S.W. 816. 

78. Tex.—Brass v. Texarkana & Ft. 
Smith Ry. Co., 218 S.W. 1040. 110 
Tex. 281, reversing Texarkana & 
Ft. S. Ry. Co. V. Brass, Civ.App., 
176 S.W. 778—Mexico Northwest¬ 
ern Ry. Co. V. Williams, Com.App., 
229 S.W. 476, affirming, Civ.App., 
208 S.W. 712, certiorari denied 42 
S.Ct. 64. 257 U.S. 644. 66 L.Ed. 418. 

Bliipmsut to nonadjacoat forelga 
oouatry 

Tex.—A. L. Wolfe & Co. v. Missouri, 
K. & T. Ry. Co. of Texas, Civ. 
App., 283 S.W. 260, affirmed, Com. 
App., 289 S.W. 1000. 
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(11), as to loss of, or damage to, property shipped 
from a point in the United States to a point in an 
adjacent foreign country; and it has evinced an 
intention, by general provisions, to enter the field 
of regulation of bills of lading for shipments to non- 
ad jacent foreign countries, so that state laws relat¬ 
ing to limitation of liability are without application 
to such bills of lading.79 

Liability of connecting carrier to initial carrier. 
It is the purpose of one provision of the Carmack 
Amendment to give the initial carrier, after it has 
been required to pay a loss occurring on a connect¬ 
ing line, a remedy over against the particular carri¬ 
er causing the loss for the amount paid by the ini¬ 
tial carrier as evidenced by any receipt or judg- 
ment.^® The right so granted cannot be impaired 
by any agreement between the shipper or the hold¬ 
er of the receipt or bill of lading and any of the 
connecting carriers.^^ 

c. For Delay 

state laws subjecting a carrier to liability for dam¬ 
ages or penaities for delay are, as to an interstate ship¬ 
ment, excluded, superseded, and rendered inapplicable by 
federal laws which are controliing. 

In so far as interstate shipments arc concerned, 
the liability of a carrier by railroad for damages or 
penalties for delay in transportation or delivery of 


property,82 in paying claims for loss, damage, or 
overcharges,®^ or in giving information, on notice, 
as to when, where, and by which carrier, the prop¬ 
erty was damaged,®^ is governed by federal law 
which excludes, supersedes, and renders inapplica¬ 
ble state laws on the subject; but certain state stat¬ 
utes and rules relating to liability for delay in trans¬ 
portation may be constitutional where they apply 
only to intra-state shipmentsand some have 
been applied as being declaratory of existing law, 
regardless of whether or not they should be deemed 
superseded by federal legislation.®® 

A statute authorizing the allowance of a reason¬ 
able attorney’s fee to claimant, where his claim is 
not paid within a certain time after demand, is not 
repugnant to the commerce clause of the federal 
constitution®^ nor to the Carmack Amendment of 
the Interstate Commerce Act.®® 

d. For Failure to Receive, Furnish Cars for, or 
Deliver Freight 

Federal legislation excludes, as to Interstate com¬ 
merce, state legislation reiating to the duty and liability 
of a carrier in respect of furnishing cars for, receiving, 
and delivering, freight. 

While they may be valid as to intra-state com¬ 
merce,®9 state statutes or regulations as to the duty 
and liability of a carrier in respect of furnishing 
cars for freight in interstate commerce^o and in re- 


79. U.S.—Missouri Pac. R. Co. v. 
Porter, 47 S.Ct. 383. 273 U.S. 341, 
71 L.Ed. r,72, reversing 2611 S.W. 
47, 168 Ark. 22. 

80. Ark.—Joest v. Clarendon, etc.. 
Packet Co., 183 S.W. 75!), 122 Ark. 
353—^Kansas, etc., R. Co. v. New 
York Cent., etc., R. Co., 163 S.W. 
171, 110 Ark. 612. 

81. Tex.—Carlton Produce Co. v. 
Velasco, etc., R. Co., Civ.App., 131 
S.W. 1187. 

88 . Ill.—American Fruit Growers v. 
San Antonio & A. P. Ry. Co., 239 
Ill.App. 161—Goldsmith v. Florida 
East Coast R. Co.. 217 Ill.App. 162. 
Mo.—Mourer v. Wabash Ry. Co., 280 
S.W. 1050, 222 Mo.App. 495. 

N.C.—Bivens Bros. v. Atlantic Coast 
Line R. Co., 97 S.E. 23 5, 176 N.C. 
414. 

12 C.J. p 88 note 72. 

Barden of proof in an action to re¬ 
cover for delay is governed by fed¬ 
eral, rather than state, law, it being 
a matter of substance. 

Mo.—Burgher v. Wabash Ry. Co., 
App., 217 S.W. 864—Baker v. 
Schaff. App., 211 S.W. 103—Mc- 
Mickle V. Wabash R. Co., App.. 209 
S.W. 611. 

S.C.—Huddy v. Railway Express 
Agency, 188 S.E. 247, 181 S.C. 608. 
107 A.L.R. 1437. 


83. Ala.—Hines v. Cabnniss, 86 So. 
52i, 204 Ala. 527. 

S.C.—Tatum v. Seaboard Air Line 
Ry.. 93 S.E. 123. 107 S.C. 454. 

12 C.J. p 89 notes 81, 82. 

Prior to, or apart from, federal 
legislation and rules of the inter¬ 
state commerce commission, state 
statutes subjecting a carrier to a 
penalty for failure to adjust and pay, 
within a specified time, claims for 
loss or damage to freight while in 
its possession, or claims for over¬ 
charges, do not unlawfully interfere 
with interstate commerce, as applied 
to shipments from without the state, 
and as construed to affect the liabil¬ 
ity only of carriers doing business 
within the slate. — Atlantic Coast 
Line R. Co. v. Mazursky, 30 S.Ct. 378, 
216 U.S. 122, 64 L.Ed. 411, affirming 
58 S.E. 927, 78 S.C. 36, 125 Am.S.R. 
762, 59 S.E. 1136, 78 S.C. 168—12 C. 
J. p 89 note 80. 

84. U.S.—Charleston, etc., R. Co. v. 
Varnville Furniture Co., 35 S.Ct. 
715, 237 U.S. 597, 69 L.Ed. 1137, 
Ann.Cas.l916D 333, reversing 79 S. 
E. 700, 98 S.C. 63. 

12 C.J. p 89 note 82. 

85. Fla.—State v. Atlantic Coast 
Line R. Co., 47 So. 969, 66 Fla. 
617, 32 L.R.A..N.S., 639. 

12 C.J. p 88 note 68. 
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86 . Iowa.—Carr v. Chicago, etc., R. 
Co.. 155 N.W. 840, 173 Iowa 444. 

87. U.S.—Missouri, etc , R Co. v. 
Harris, Tex., 34 S.Ct. 790. 234 U.S. 
412, 58 L.Ed. 1377, L.R.A J915E 942. 

Kun.—Harold v. Atchison, etc., R. 
Co., 144 P. 823, 93 Kan. '456. 

88 . U.S.—Missouri, etc., R. Co. v. 

Harris, Tex., 34 S.Ct. 790, 234 U.S. 
412, 58 L.Ed. 1377, L.R.A.1915E 

942. 

12 C.J. p 89 note 84. 

89. Ill.—State Public Utilities Com¬ 
mission V. Baltimore & O. S. W. R. 
Co.. 118 N.E. 81, 281 111. 405. 

N.C.—Corbett V. Atlantic Coast Line 
R. Co.. 170 S.E. 129, 205 N.C. 85. 

12 C.J. p 88 note 75. 

90l Ill.—Davis v. Keystone Steel & 
Wire Co.. 148 N.E. 47, 317 Ill. 278. 
Mo.—Tuttle V. Quincy, O. & K. C. R. 
Co.. 13 S.W.2d 1111, 222 Mo.App. 
1135. 

Wash.—State v. Public Service Com¬ 
mission of Washington. 162 P. 623, 
94 Wash. 274. 

12 C.J. p 88 note 71. 

OonlLiot between state and federal 
Btatntei 

In one case it was stated that the 
federal statute will control in the 
event of a conflict between it and a 
state statute as to the duty to fur- 
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spect of receiving:,®^ and delivering,®* freight in 
interstate commerce are excluded by federal legis¬ 
lation. Even though a person contemplates intra¬ 
state shipments, yet where the cars demanded there¬ 
for are used in carrying on interstate commerce, 
the distribution of such cars is exclusively within 
the jurisdiction of the interstate commerce commis¬ 
sion.®® 

§ 93. - Routing Shipments 

state reoulatlone of the routing of interetate ehip- 
menta are unconetitutional, and In any event are auper- 
eeded by federal regulatlona. 

As applied to interstate shipments, stale statutes 
or rules of state commissions requiring a carrier to 
ship freight according to the routing instructions 
given by the shipper,®4 or, in the absence of such 
instructions, by such route as will make the lowest 
rate,®® are unconstitutional, and are superseded by 
the Interstate Commerce Act, together with the 
rulings of the interstate commerce commission, giv¬ 
ing the shipper the right to designate the routing in 
writing.®® 


§ 94. - Transportation of Particular Prop¬ 

erty 

Congreas may regulate the tranemiselon or tranepor- 
tatlon In foreign or Interstate commerce of gas, electric 
energy, explosives, and farm products or commodities; 
and when It does so, state and municipal regulations are 
excluded. 

Congress has paramount authority, which, when 
exercised, is exclusive of state and municipal reg¬ 
ulations, to regulate the interstate transmission of 
gas and electric energy,®*^ and the transportation of 
explosives in foreign or interstate commerce by a 
common carrier.®® Provisions of the Agricultural 
Adjustment Act, as amended, regulating the quanti¬ 
ty of farm products or commodities shipped or 
transported in interstate commerce, have been held 
to be within the power of congress to regulate in¬ 
terstate commerce.®® 

Regulation of the transportation of intoxicating 
liquors is considered infra §§ 99, 100. 

§ 95. Transportation of Passengers 

Federal regulations of the Interstate transportation 


nish cars to persons who apply 
therefor, but It was also stated that 
no question was raised as to any 
conflict between the statutes.—Baird 
Bros. V. Minneapolis & St. L. H. Co., 
166 N.W. 412, 181 Iowa 1104. 

Shipper may not Ignore applicable 
federal statute in bringring suit.— 
Williams v. New York, P. & N. R. 
Co.. C.C.A.Va., 11 F.2d 363, 45 A.I...R. 
437. 

federal statute of limitation applies 

U.S.—Louisville & N. R. Co. v. Cory, 
C.C.A.Tenn., 54 F.2d 8. 

Before federal regulation 

(1) Prior to federal legrlslation, 
some state reerulations as to the fur- 
nishiner of cars to shippers, which 
were so unreasonably onerous as to 
constitute a burden on Interstate 
commerce, were held Invalid.—St. 
Louis Southwestern R. Co. v. Arkan¬ 
sas, 80 S.Ct. 476, 217 U.S. 136, 64 L. 
Ed. 698. reversing 107 S.W. 1180, 85 
Ark. 311, 122 Am.S.R. 33—12 C.J. p 
88 note 73. 

(2) Reasonable state regulations 
were upheld.—^Patterson v. Missouri 
Pac. R, Co., 94 P. 138, 77 Kan. 236, 
15 L.R.A..N.S.. 733. 

81. Back of rate to destination 

Congress has so taken control of 
railroad rate making as to invalidate 
provisions of a state statute penaliz¬ 
ing the refusal of a carrier to re¬ 
ceive freight for transportation to a 
point on the line of another carrier 
outside the state, where it has no 
rate therefor.—Southern R. Co. v. 
Burlington Lumber Co., 82 S.Ct. 667, 
226 U.S. 99, 66 L.Ed. 1001, reversing 


67 S.E. 167, 152 N.C. 70—Southern R. 
Co. v. Reid, 32 S.Ct. 145, 222 U.S. 
444, 56 L.Ed. 263, reversing 64 S.E. 
874, 150 N.C. 753—Southern R. Co. v. 
Reid, 32 S.Ct. 140, 222 U.S. 424, 66 
L.Ed. 257, reversing 69 N.E. 618, 153 
N.C. 490. 

98. Ala.—Nashville. C. & St. L. Ry. 
V. W. L. Halsey Grocery Co., 121 
So. 16, 219 Ala. 16. 

Cal.—Bedig v. Southern Pac. Co., 258 
P. 148, 84 Cal.App 32.5. 

N.Y.—Lefcort v. Railway Express 
Agency, 278 N.Y.S. 238, 154 Misc. 
630. 

Or—George v. Spokane, P. & S. Ry. 

Co.. 266 P. 408, 124 Or. 598. 

12 C.J. p 88 note 77. 

Before eongressioual action on the 
subject, it was held that a .stale 
statute Imposing a penalty on rail¬ 
road companies for refusing to de¬ 
liver freight, on payment or tender 
of the charges specifled in the bill 
of lading, was not, even when ap¬ 
plied to an interstate shipment, a 
regulation of Interstate commerce. 
Ark.—Little Rock, etc.. R. CJo. v. 

Hanniford, 6 S.W. 294, 49 Ark. 291. 
Tex.—Gulf, etc., R. Co. v. Dwyer, 12 
S.W. 1001, 76 Tex. 672, 16 Am.S.R. 
926, 7 L.R.A. 478. 

12 C.J. p 88 note 76. 

93. Ky.—Louisville & N. R. Co. v. 
Brashear, 289 S.W. 1094, 217 Ky. 
439. 

94. S.C.—Lowe V. Seaboard Air Line 
R. Co., 41 S.E. 297, 63 S.C. 248, 90 
Am.S.R. 678. 

9ft. U.S.—St. Louis, etc., R. Co. v. 
Allen, C.C.Ark., 181 P. 710. 
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96L S.C.—Mitchell v. Greenville, etc., 
R. Co., 83 S.E. 261, 99 S.C. 319. 

97. U.S.—Utah Power & Light Co. 
V. Pfost, Idaho, 52 S.Ct. 548, 286 

U. S. 165. 76 L.Ed. 1038, affirming, 
D.C., 64 F.2d 803—Electric Bond 
& Share Co. v. Securities and Ex¬ 
change Commission, C.C.A.N.Y., 92 
F.2d 580, affirming. D.C., Securities 
and Exchange Commission v. Elec¬ 
tric Bond & Share Co.. 18 F.Supp. 
131. 

96. U.S.—Ingrid v. New ,Tersey 

Cent. R. Co., N.Y., 216 F. 72. 132 
CC.A. 316, L.R.A.1916B 716, af¬ 
firming, D.C., 19.5 F. 696. 
Oommon-law liability of carrier is 
not changed by the federal regula¬ 
tions.—Lehigh Valley R. Co. v. State 
of Russia, C.C.A.N.Y., 21 P.2d 396, 
certiorari denied 48 S.Ct. 159, 276 U. 
S. 571, 72 L.Ed. 432—Lehigh Valley 
R. Co. V. Allied Machinery Co. of 
America, C.C.A.N.Y., 271 F. 900, cer¬ 
tiorari denied 41 S.Ct. 626, 256 U.S. 
704, 65 L.Ed. 1180, and error dis¬ 
missed 42 S.Ct. 93, 257 U.S. 614, 66 
L.Ed. 398. 

Transportation of gasoline by truck 
see supra 8 71. 

99. U.S.—U. S. V. Edwards, D.C.Cal., 

16 F.Supp. 63, affirmed, C.C.A., Ed¬ 
wards V. U. S.. 91 F.2d 767—U. S. 

V. Edwards, D.C.Cal., 14 F.Supp. 
384. 

Xnoldeatal rastralnt of transporta¬ 
tion of agricultural commodities or 
products, for specifled periods of 
time, does not exceed the power of 
congress.—Hudson-Duncan & Co. v. 
Wallace, D.C.Or., 21 F.Supp. 296. 
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of pattengers are valid. State and municipal regulationa 
of the transportation of passengers are not sustained 
unless they are limited to intra-state transportation or 
affect interstate transportation only Incidentally and do 
not encroach on a field occupied by federal legislation. 

Congress has ample power and authority to reg¬ 
ulate the interstate transportation of passengers,^ 
even to the extent of enacting police regulations.^ 
In the exercise of this power, it may declare when 
a person receiving interstate transportation has the 
status of a passenger;^ and while, in the absence 
of legislation by congress on this particular sub¬ 
ject, the status of such a person is defined by the 
local or state law,^ nevertheless, where a federal 
statute is construed by the supreme court of the 
United Stales to cover the relation of such person 
to the railroad company,® his status with reference 
to being or not being a passenger must be determin¬ 
ed by the rules of law announced and applied by 
the supreme court and other federal courts in sim¬ 
ilar cases.® 

While, as a police regulation, a state may law¬ 
fully demand from a vessel a list of passengers, 
with their ages, places of birth, occupations, and 
last place of K gal settlement,'^ a slate statute requir¬ 
ing common carriers who bring into the state per¬ 
sons not having a settlement therein to remove them 
hoyond the state if they fall into distress within a 
year is void as an attempted regulation of foreign 
and interstate commerce.® 

Regulations of the transportation of passengers 
by motor carriers are discussed supra § 71 b (2). 

Street cars generally. With reference to a street 
railroad company engaged in interstate commerce, 
a city ordinance is not invalid as interfering with 
interstate commerce where it requires the cars to be 
kept clean, ventilated, and fumigated,® provides that 


passengers shall not ride on the platform without a 
suitable rail or barrier being provided,^® or regu¬ 
lates the movement of cars entering a public 
square but it is invalid by reason of its interfer¬ 
ing with interstate commerce where it prohibits the 
carrying of one third more passengers than it has 
scats for.^2 

Heating of cars. It is clearly competent for a 
state, in the absence of national legislation covering 
the subject, to forbid under penalties the heating of 
passenger cars in that state by stoves or furnaces 
kept inside the cars or suspended therefrom, al¬ 
though such cars may be employed in interstate 
commerce but a city ordinance requiring cars of 
a street railroad engaged in interstate commerce to 
be kept at a temperature which is impracticable on 
account of the opening and closing of doors is in- 
valid.^^ 

Berths in sleeping cars. A state statute provid¬ 
ing that an uj)per berth in a sleeping car shall re¬ 
main closed and shall not be let down until engaged 
or occupied, where the lower berth is engaged and 
occupied, is a proper regulation applicable only to 
intra-state traffic and not in conflict with the Inter¬ 
state Commerce Act or the rules of the interstate 
commerce commission.i® 

Separation of passengers of different races. A 
state statute forbidding common carriers of passen¬ 
gers from discriminating against passengers on ac¬ 
count of race or color is not void as an attempted 
regulation of interstate commerce,l® nor, as applied 
to intra-state operation, is a statute requiring that 
equal, but separate, accommodations be furnished 
white and colored passengers invalid and it has 
even been held that such a statute is valid as applied 


1. Tex.—Nevill v. Gulf. C. & S. F. 
Ry. Co.. Com.App., 244 S.W. 9S0. 
reversing, Civ.App.. 187 S.W. 388, 
and reversed on other grounds, 
Com.App., 252 S.W. 483. 

8 . Tex.—Neubert v. Chicago, R. 1. & 
G. Ry. Co., Civ.App., 248 S.W. 141. 
A Tex.—Nevill v. Gulf, C. & S. P. 
Ry. Co.. Com.App., 244 S.W. 980. 
reversing, Civ.App., 187 S.W. 388, 
and reversed on other grounds, 
Com.App., 252 S.W. 483. 
t Tex.—Nevill v. Gulf. C. & S. P. 
Ry. Co., Com.App., 262 S.W. 483, 
reversing 244 S.W. 980, reversing, 
Civ.App., 187 S.W. 388. 

B, U.S.—Kansas City Southern Ry. 
Co. V. Van Zant. 43 S.Ct. 176, 260 
U.S. 459. 67 L.Ed. 348, reversing 
Van Zant v. Kansas City Southern 
Ry. Co., 232 S.W. 696, 289 Mo. 163. 
a Tex.—Nevill v. Gulf, C. & S. F. 


Ry. Co., Com.App., 252 S.W. 483.1 
reversing 244 S.W. 980, reversing, | 
Civ.App., 187 S.W. 388. 

7. U.S.—Howe Mach. Co. v. Gage, 
Tenn., 100 U.S. 676, 25 L..Ed. 764. 

& Me.—Bangor v. Smith, 22 A. 379, 
83 Me. 422, 13 L.R.A. 686. 

9. U.S.—South Covington, etc., R. 
Co. V. Covington. 35 S.Ct. 158, 235 
U.S. 537, 59 Li-Ed. 350, L..R.A.1915F 
792, reversing 143 S.W. 28, 146 Ky. 
592. 

KK U.S.—South Covington, etc., R. 

Co. v. Covington, supra. 

11. Pa.—Easton City v. Miller, 69 
Pa.Super. 554. 

1& U.S.—South Covington, etc., R. 
Co. v. Covington, 35 S.Ct. 158, 235 
U.S. 637, 69 L.Ed. 350, L.R.A.1915P 
792, reversing 143 S.W. 28, 146 
Ky. 692. 

13, U.S.—Richmond & A. R. Co. v. 
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R. A. Patterson Tobacco Co., Pa., 
18 SCI. 335, 169 U.S 311, 42 L.Ed. 
759. 

12 C.J. p 93 note 40. 

14. U.S.—South Covington, etc., R. 
Co. V. Covington, 35 S.Ct. 158, 236 
U.S. 537, 59 L.Ed. 350, LRA.IOIOF 
792, reversing 143 S W. 28, 146 Ky. 
592. 

15. Wis.—State v. Chicago, etc., R. 
Co., 140 N.W. 70. 152 Wis. 341, 
Ann.Cas.l914C 478. 

lA La.—Decuir v. Benson, 27 La. 
Ann. 1. 

17. U.S.—South Covington & Cin¬ 
cinnati St. Ry. C(i. V. Common¬ 
wealth of Kentucky, 40 S.Ct. 378, 
252 U.S. 399. 64 L.Ed. 631, affirm¬ 
ing South Covington & C. St. Ry. 
Co. V. Commonwealth, 206 S.W. 
603. 181 Ky. 449. 

12 C.J. p 93 note 47. 
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to interstate traffic on railroads,as distinguished 
from that on vessels,but in other states the con¬ 
trary has been hcld,20 and in still other states stat¬ 
utes providing for the separation of the two races 
arc deemed to have no application to interstate pas- 
sengers.2i Jn the absence of congressional regula¬ 
tion, reasonable regulations made by a carrier it¬ 
self and pertaining to the separation of the white 
and colored races are valid and enforceable as to 
both intra-state and interstate passengers.-2 

Tickets and fares. Rates for the interstate trans¬ 
portation of passengers may be regulated by con- 
gress,23 but not by the states.24 Even though con¬ 
gress has not exercised its power to regulate the in¬ 
terstate passenger rates of a street railway compa¬ 
ny, such rates may not be regulated by a. state or 
municipality,25 but they may be determined by a 
contract between the street railway company and a 
municipality possessing charter authority to pre¬ 
scribe the terms on which its streets may be used.26 
Intra-state passenger rates may not be regulated by 


congress or the interstate commerce commission,27 
except to the extent incidentally necessary to effec¬ 
tive regulation of interstate commerce, as where 
necessary to prevent discrimination against inter¬ 
state commerce or to make the reasonable com¬ 
pensatory return to the carriers sufficient for the 
maintenance of a national railway system adequate 
to the needs of the country.25 A state regulation of 
intra-state passenger rates is valid,25^ provided it 
does not discriminate against interstate commerce 
or residents or localities of other states^^^ and is not 
inconsistent with lawful orders of the interstate 
commerce commission ;2l and where a carrier 
adopts a lower schedule of charges for intra-state 
and interstate passenger service than the rate al¬ 
lowed by the state commission, it cannot rightfully 
object that the rates fixed by the commission sub¬ 
stantially burden interstate commerce.22 Also, state 
statutes regulating the hours for opening ticket of- 
ficcs,22 or prohil)iting the sale of tickets for passage 
on railroads or vessels by persons not authorized 


18l Miss.—Illinois Cent. R. Co. v. 

Redmond, 81 So. 115. 119 Miss. 765. 
12 C.J. p 93 note 48. 

19. U.S.—Hall v. Do Cuir, La.. 95 

U.S. 485, 24 L.Ed. 547. 
ao. N.Y.—Carrey v, Spencer, 36 N. 
Y.S. 886. 

21. D.C.—Washington, H. & A. Elec¬ 
tric R. Co. V. Waller. 289 F. 598, 
53 App.D.C. 200. 30 A.L.R. 50. 

12 C.J. p 94 note 51. 
aa. D.C.—Washington, B. & A. Elec¬ 
tric R. Co. v. Waller, supra. 

12 C.J. p 94 note 52. 

23. Tex.—Neubert v. Chicago, R. I. 
& G. Ry. Co., Civ.App., 248 S.W. 
141. 

DlBcrimlnatloiL In the passenger 
rales charged is unlawful under the 
Interstate Commerce Act.—Raleigh, 
etc., R. Co. V. Swanson, 28 S.E. 601, 
102 Ga. 754, 39 L.R.A. 275. 
Departure from pnbllelied tariff rates 
Under the Interstate Commerce 
Act, it is unlawful for any carrier to 
charge, demand, or receive a differ¬ 
ent compensation for the transpor¬ 
tation of passengers than that pro¬ 
vided by the regular published 
tariff rates.—Brown v. Philadelphia, 
etc., R. Co., 36 App.D.C. 221, 32 L.R. 
A.,N.S., 189. 

Pass issued for a nonmonetary 
consideration, although valid when 
made, may become invalid under the 
Interstate Commerce Act.—Shrader 
v. Steubenville. East Liverpool & 
Beaver Valley Traction Co., 99 S.E. 
207, 84 W.Va. 1. 

84. Tex.—Neubert v. Chicago, R. I. 
& G. Ry. Co., 296 S.W. 1090, 116 
Tex. 644, 53 A.L.R. 1224. 
aSi. U.S.—City of Covington. Ky., 


V. Cincinnati, N. & C Ry. Co., C C. 
A.Ky., 71 F.2d 117, certiorari de¬ 
nied Cincinnati. N. & C. Ry. Co. v. 
City of Covington, Ky., 55 S Ct. 
142, 293 U.S. 612, 79 L.Ed. 702, and 
City of Covington v. Cincinnati, N. 
& C. Ry. Co., 55 S.Ct. 142, 293 

U. S. 612, 79 L.Ed. 702. 

26. U.S.—City of Covington, Ky., 

V, Cincinnati, N. & C. Ry. Co., su¬ 
pra. 

27. U.S.—People v. Long Isl.'ind U. 

R. , 185 N.Y.S. 594, 113 Mi.sc. 700, 
reversed on other grounds 186 N. 
Y.S. 589, 195 App.Div. 897. 

28. U.S.—State of New York v. U. 

S. , N.Y., 42 S.Ct. 239. 257 U.S. 591, 
66 L.Ed. 385, affirming, D.C., Le¬ 
high Valley R. Co. v. Public Serv¬ 
ice Commi.ssiun, Second District of 
State of New York, 272 F. 758— 
Railroad Commission of Wisconsin 
V. Chicago. B. & Q. R. Co., Wis., 
42 S.Ct. 232, 257 U.S. 563. 66 L.Ed. 
371, 22 A.L.R. 1086. 

N.Y.—People v. Long Island R. R., 
185 N.Y.S. 594, 113 Misc. 700, re- 
vers<*d on other grounds 186 N.Y. 
S. 589, 196 App.Div. 897. 

29. Mich.—Commissioner of Rail¬ 
roads V. Wabash R. Co., 82 N.W. 
526. 123 Mich. 669. 

Oonmiutatloa rates 

(1) After a railroad company has 
established commutation rales for 
suburban communities, the state, 
without violating the federal con¬ 
stitution, may regulate such rates, 
and fix rates different from those 
charged generally.—^Pennsylvania R. 
Co. v. Towers, 38 S.Ct. 2, 246 U.S. 6. 
62 L.Ed. 117, L.R.A.1918C 476, affirm¬ 
ing 94 A. 330, 126 Md. 69, Ann.Cas. 
1917B 1144. 


(2) State statutes requiring rail¬ 
roads to sell commutation tickets, 
specifying both termini, and to flic 
and publish schedules of commuta¬ 
tion rates are valid.—Delaware, etc , 
R. Co. v. Public Utility Comrs., 87 
A. 801, 84 N.J.Law 619. 

12 C.J. p 93 note 35. 

Bates charged by public hackmen 
An ordinance regulating rates of 
fare to be charged by public hack- 
men, and operating only on the rates 
of fare within the city, is not in¬ 
valid aa a regulation of interstate 
commerce, even though some of the 
huckmen may engage in interstate 
commerce.—Yellow Taxicab Co. v. 
Gaynor. 143 N.Y S. 279, 82 Mise. 94, 
affirmed 144 N.Y.S. 299, 159 App.Div. 
893. 

30. Iowa.—State v. Omaha, etc., R. 
Co.. 84 N.W. 98.3, 113 Iowa 30, 86 
Arn.S.R. 357, 52 L.R.A. 315. 

Va.—Atlantic Coast Line R. Co. v. 
Commonwealth, 133 S.E. 883, 146 
Va. 62. 

31. Fla.—State v. Atlantic Coast 
Line R. Co., 116 So. 48, 95 Fla. 14, 
certiorari denied Atlantic Coast 
Line R. Co. v. Slate of Florida, ex 
rel. Davis, 50 S.Ct. 245, 281 U.S. 
727, 74 L.Ed. 1144. 

Mont.—State v. Northern Pac. Ry. 

Co., 206 P. 969, 62 Mont. 676. 

N.Y.—Transit Commission v. Long 
Island R. Co., 288 N.Y.S. 938, 248 
App.Div. 749. affirmed 3 N.E.2d 622, 
272 N.Y. 27. 

3SL Va.—^Washington Southern R. 
Co. V. Commonwealth, 71 S.E. 539, 
112 Va. 616. 

33. S.C.—Hall v. South Carolina R 
Co.. 25 S.C. 564. 
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agents of the carriers,have been upheld as affect¬ 
ing interstate traffic only incidentally; but a state 
statute providing that tickets for passage on any 
railroad shall be binding on the company for six 
years from date, and giving the holder the right 
to stop off at usual stopping places as often as he 
jdeases during that period, is void so far as inter¬ 
state or foreign transportation is concerned as be¬ 
ing a regulation of such commerce-^® 

Congress having legislated on the subject, the 
rates to be charged by an interstate ferry operated 
in connection with a railroad are not subject to 
state control.36 Conversely, congress not having 
regulated the rates for carrying passengers on a 
ferry not connected with a railroad, it is competent 
for a state or municipality to fix reasonable rates 
for ferriage from its shore to the shore of another 
state over a boundary stream but a state or mu¬ 
nicipality has no power to fix ferriage rates over a 
navigable river from a landing place in a sister state 
back to its own shore.^® 

The act of August 18, 1922, amending the Inter¬ 
state Commerce Act, § 22, by directing the inter¬ 
state commerce commission to require interstate 
carriers of passengers to issue interchangeable mile¬ 
age ()i scrip coupon tickets, is within the constitu¬ 
tional power of congress to regulate interstate com- 
merce.^'^ Prior state statutes requiring railroads 
operating in the state to sell mileage books at a 
certain rate,40 or to accept mileage from mileage 
books issued by them,'*^ were held valid as apply¬ 


ing directly to intra-state traffic only and as affect¬ 
ing interstate traffic merely incidentally. 

A state statute requiring or providing for the re¬ 
demption of unused or partially unused tickets is 

valid^2 as applied to intra-state commerce but it 

does not, and cannot, apply to interstate commerce, 
in view of the occupation of the same field by con¬ 
gress and the interstate commerce commission.^^ 

Baggage, The Interstate Commerce Act, as 
amended, together with the rules of the interstate 
commerce commission, cover the subject of the lia¬ 
bility of the carrier for loss of, damage to, or delay 
in delivery of, baggage of a passenger on an inter¬ 
state trip, to the exclusion of state laws and poli¬ 
cies.^ 5 State rules and regulations may, however, 
be upheld as to the time for the removal of their 
baggage by intra-state passengers,^® the handling 
and checking to destination of passengers’ baggage 
by a terminal railroad com])any,47 and the validity 
of a contractual limitation of liability of a transfer 
company transporting a trunk between two points 
in the statc.^® 

Personal injuries. While congress has power to 
regulate the liability of a carrier for personal in¬ 
juries, received in the course of interstate transpor¬ 
tation by a passenger or other person, and the va¬ 
lidity of a contractual limitation of, or exenijition 
from, such liability,in cases where it has not done 
so, the liability of the carrier and the validity of 
contractual stipulations relating thereto arc dctcr- 


34. Til.—TTurdick v. People, 36 N.E. 
'.MS. 149 111. 600, 41 Am.S.R. 339, 
31 1. RA. 152. 

12 C..T. p 93 note 34. 

35. Me.—Lal’urier v. Grand Trunk 
R. Co., 24 A. H48, 84 Me. 286, 17 
L..R.A. 111. 

36. U.S.—New York Cent., etc., R. 
Co. V. Hud.son County, 33 S.Ct. 
269, 227 US. 248, 67 UEd. 499, re- 
verslnfr 74 A. 954, 76 N..l.Law 664, 
16 Ann.Cas. 858, reversing 65 A. 
860, 74 N.J.Law 367. 

37. U.S.—Port Richmond, etc., Co. 
V. Hudson County, 34 S.Ct. 821, 234 
U.S. 317, 58 L.Ed. 1330, affirmed 
82 A. 729, 82 N.J.Law 536—Mc- 
Necly V. City of Natchez, C.C.A. 
Miss., 4 F.2d 899. 

38. Ohio.—City of Rellaire v. Bel- 
laire, Benwood & Wheeling Perry 
Co., 136 N.E. 899, 105 Ohio St. 247. 

89. U.S.—New York Cent. R. Co. v. 
U. S., D.C.Mass.. 288 F. 951, af¬ 
firmed U. S. V. New York Cent. R. 
Co., 44 S.Ct. 212, 263 U.S. 603, 68 
HBd. 470. 

441. Mass.—^Atty.-Gen. v. Old Colony 


R. Co., 35 N.E. 252, 160 Mass. 62, 
22 I^.R.A. 112. 

12 C.J. p 93 note 32. 

Gonstmetion 

A state statute requiring the issu¬ 
ance of mileage books good for 
transportation at a certain rate per 
mile will he construed as being ap¬ 
plicable only to intra-state journeys. 
—Holden v. Maine Cent. R. Co., 92 
A. 334, 77 N.H. 397. 

41. Ga.—Georgia R. Commn. v. 
Liouisville, etc., R. Co., 80 S.E. 327, 
140 Ga. 817, L.R.A.1916E 902, Ann. 
Cas.l916A 1018. 

42. Ind.—Fry v. State, 63 Ind. 552, 
30 Am. R. 238. 

Minn.—State v. Corbett, 69 N.W. 317, 
67 Minn. 345, 24 L.R.A. 498. 

Tex.—Missouri, etc., R. Co. v. Fookes, 
Civ.App., 40 S.W. 858. 

43. Tex.—Neubert v. Chicago. R. I. 
& G. Ry. Co., 296 S.W. 1090, 116 
Tex. 644, 63 A.L.R. 1224. 

44i Tex.—Neubert v. Chicago, R. I. 
& Q. Ry. Co., supra—Neubert v. 
Chicago, R. I. & G. Ry. Co., Civ. 
App., 248 S.W. 141. 
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45*. Cal.—Klein v. Southern Pac. Co., 
218 P. 44 7, 63 Cal.App. 185. 

Minn.—Ford v. Chicago, etc , R. Co., 
143 N.W. 249, 123 Minn. 87. 

Miss.—Mobile & (). R. Co. v. Planna- 
gan. 105 So. 749, 141 Miss. 7. 
Neb.—Robidoux v. CbicaRo & N. W. 
R. Co., 204 N.W. 870, 113 Neb. 682, 
41 A.L.R. 446. 

N.Y.—Minturn v. New York Cent. R. 
Co., 220 N.YS. 789, 220 App.Div. 
22 

S.C.—Payne v. Atlantic Greyhound 
Hus Lines, 188 S.E. 426, 182 S.C. 
58. 

46. La.—Morgan’s Louisiana & T. 
R. & S. S. Co. V. Louisiana Public 
Service Commission, 116 So. 720, 
166 La. 119. 

47. Fla.—State v. Jack.sonviIle Ter¬ 
minal Co., 106 So. 576. 90 Fla. 721. 

4Bb Ill.—Morrison v. Parmclee Co., 
222 Ill.App. 90. 

49. Tex.—Nevill v. Gulf, C. & S. P. 
Ry. Co., Com.App., 244 S.W. 980, 
reversing, Civ.App., 187 S.W. 388, 
and reversed on other grounds, 
Com.App., 262 S.W. 488. 



§ 96 

minable by local or state law.5® Congress having, 
by legislation, taken entire charge of the subject of 
free passes for interstate transportation, including 
limitations and conditions on their use, the liability 
of a carrier for personal injury to a person using 
such a pass and the validity of a condition of ex¬ 
emption from liability contained in the pass are 
controlled by federal, and not state, law.^i 

§ 96. Transportation of Livestock 

The states may regulate some, but not all, features 
of the Interstate transportation of live stock. 

An interstate shipment of live stock is governed 
exclusively by federal, and not state, legislation and 
•decisions,®^ in so far as the contract of carriage®^ 
and the rights and liabilities of the parties®^ are 
concerned. Furthermore, an order of a state de¬ 
partment concerning the free transportation of 
caretakers of live stock is void where it is in con¬ 
travention of the prevailing rule adapted under in¬ 
terstate commerce regulations and tariffs.®® How¬ 
ever, congress has not covered the whole subject of 


15 C.J.S. 

the transportation of live stock from one state to 
another.®® 

A state statute providing that no railroad compa¬ 
ny in the carrying or transportation of animals shall 
overload its cars is not void as a regulation of in¬ 
terstate commerce, even as applied to a shipment of 
live stock from one state to another.®*^ So, too, a 
state statute requiring common carriers of live stock 
to feed and water such stock sufficiently during the 
carriage is a valid police law, and not void as an at¬ 
tempted regulation of interstate commerce;®® nor 
is such a statute in conflict with the act of congress 
which forbids an interstate railroad to confine stock 
in cars longer than twenty-eight hours without un¬ 
loading for rest, water, and feeding,®® and which 
is valid.®® However, a state statute requiring rail¬ 
road companies to furnish double-decked cars for 
the shipment of sheep, and providing a penalty for 
failure so to do, so far as applied to interstate ship¬ 
ments, is a regulation of interstate commerce and 
as such is void;®i and a state is without power to 
compel a railroad company to transfer cars of live 
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BOk S.C.—^Phillips V. Atlantic Coa.st 
Line R. Co., 158 S.E. 274, 160 S.C. 
828. 76 A.L.R. 415. 

Tex.—Nevill v. Gulf, C & S. F. Ry. 
Co.. Com.App., 252 S.W. 483, rc- 
vorsiner 244 S.W. 080, reversing. 
CJv.App., 187 S.W. 388. 

12 C.J. p 94 note 53. 

Oarmack Amendmeiit of the Inter¬ 
state Commerce Act deals only with 
shipments of property and not with 
tran.sportation of persons, and hence 
docs not prevent the states from ap¬ 
plying their own rules and statutes 
in determining the extent of the 
carrier’s liability for person.al inju¬ 
ries and the validity of contractual 
limitations thereof or releases there¬ 
from. 

U.S.—Chicago R. I. & P. Ry. Co. v. 
Maucher. 39 S.Ct. 108, 248 TJ.S. 
359, 63 L.Ed. 294, dismissing error 
Maucher v. Chicago, R. I. & P. Ry. 
Co., 159 N.W. 422, 100 Neb. 237. 
Ind.—Clark v. Southern Ry. Co., 119 
N.E. 539. 69 Ind.App. 697. 

N.H.—Bernardi Greater Shows v. 
Boston & M. R. R.. 165 A. 124, 86 
N.H. 146. 

.51. U.S.—Kansas City Southern Ry. 
Co. V. Van Zant, 43 S Ct. 176, 260 

U.S. 459, 67 L.Ed. 348, reversing 
Van Zant v. Kansas City Southern 
Ry. Co.. 232 S.W. 696, 289 Mo. 163. 
Me.—Miller v. Maine Cent. R. Co., 
133 A. 907, 126 Me. 338, 47 A.L.R. 
720. 

Pa.—Bowman v. Pennsylvania R. 
Co., 149 A. 877, 299 Pa. 668, certio¬ 
rari denied 61 S.Ct. 27. 282 U.S. 
849, 75 LEd. 762. 

Tenn.—Louisville & N. R. R. v. Had¬ 
ley. 11 Tenn.App. 642. 


Tex.—Nevill V. Gulf. C. & S. F. Ry. 
Co.. Com.App., 252 S.W. 483, re¬ 
versing 244 S.W. 980. reversing. 
Civ.App., 187 S.W. 388. 

Va.—Williamson v. Seaboard Air 
Line Ry.. 118 S.E. 25.5, 136 Va. 
626, certiorari denied Williamson 

V. Seaboard Air Line Co , 44 S.Ct. 
37. 263 U.S. 710. 68 L.Ed. 518. 

Contrary view is taken.—Clark v. 
Southern Ry. Co., 119 N.E 539, 69 
Ind.App. 697. 

52L Colo.—Colorado & S. Rv. Co. v. 
Blunck, 163 P. 840, 62 Colo. 537— 
Atchi-son, T. & S. F. Ry. Co, v. Mil¬ 
ler, 163 P. 836, 63 CoJo. 46. 

Ill.—Gardner v. Railway Express 
Agency, 274 IlI.App. 626. 

Mich.—Boyd v. King, 167 N.W. 901. 
201 Mich. 436, certiorari denied 
King V. Boyd, 39 S.Ct. 11, 248 U.S. 
672, 63 L.Ed. 427. 

Mo.—O’Briant v. Pryor, App., 195 S. 

W. 759. 

N.M.—Evans v. Atchison, T. & S. F. 

Ry. Co., 20 P.2d 932, 37 N.M. 218. 
63L Validity of ooatraot 
Tex.—Betka v. Houston & T. C. R. 
Co., Civ.App., 189 S.W. 632, error 
refused—Atchison, T. & S. F. Ry. 

V. Smyth, Civ.App., 189 S.W. 70. 
Oonatmotion or iaterprotatioa, of 
eontract 

Mo.—Bilby v. Atchison, T. & S. P. 

Ry. Co., 199 S.W. 1004. 

Tex.—^Atchison, T. & S. P. Ry. Co. 
V. Smyth, Civ.App., 189 S.W. 70. 

Neoossity, nndor oontraot, of writton 
Botios to oarrior of loss or dam- 
ags 

Colo.—Denver & R. G. R. Co. v. Cad¬ 
do Realty Co., 182 P. 877, 66 Colo. 
403. 


Til.—Newman v. Union Pac. R. Co,. 

210 Ill.App. 13. 

Performance of contract 
Mo.—Bozworth v. W.'ibnsh Ry. Co., 
58 S.W.2d 448, 332 Mo. 277, affirm¬ 
ing Bos worth V. Waiiash liy. Co., 
App., 21 S.W.2d 1110—Burton v. 
Wabash Ry. Co.. 58 S W 2d 443, 
332 Mo. 268, affirming. App.. 22 S. 

W.2d 201. 

64. Mo.—Crowdis v. Quincy. O. & K. 
C. K Co., App., 255 S.AV. 347. 

N.Y.—Ely V. Barrett, 108 N.Y.S. 419, 
181 App.l>iv. 176, appeal di.smissed 
120 N.E. 60, 224 N.Y. 650. 
Common-lnw liability of carriers 
for injuries to live stock in inter¬ 
state shipment.s Is not enlarged or 
changed by the Carmack Amendment 
of the Interstate Commerce Act.— 
Starr v. Chicago, B. & Q. R. Co., 173 
N.W. 682, 103 Neb. 645. 

65. Wash.—Camas Prairie R. Co. v. 
Department of Public Works of 
Washington, 217 P. 33. 125 Wash. 
653. 

66 . Nev. — ^Ex parte Goddard, 190 P. 
916, 44 Nev. 128. 

67. S.C.—Crawford v. Southern R. 
Co., 34 S.E. 80, 66 S.C. 136. 

6& Tex.—Gulf, etc., R. Co. v. Gray, 
Civ.App., 24 S.W. 837. 

BO. Tex. — Gulf, etc., R. Co. v. Gray, 
supra. 

00. U.S. — U. S. V. Bo.ston, etc., R. 
Co., D.C.Mass., 15 F. 209—U. S. v. 
East Tennessee, etc., R. Co., C.C. 
Tenn., 13 P. 642. 

01 . Mo. — Stanley v. Wabash, etc., R. 
Co., 13 S.W. 709, 100 Mo. 435, 8 L. 
B.A. 649. 
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stock to a connecting road at a point of connection 
within the state, where the shipment was received 
in another state.®^ A statute requiring trains trans¬ 
porting live stock to maintain a certain rate of 
speed per hour, and applying to intra-state ship¬ 
ments only, is unquestionably valid.®® 

§ 97. Storing and Elevating Grain 

When not euperseded by federal regulatlona, atate 
regulationa of the busineae of conducting grain eleva¬ 
tors and warehouses are not invalid by reason of their 
indirect operation on interstate commerce. 

The states may regulate the business of conduct¬ 
ing warehouses and grain elevators even though 
they are used as instruments of interstate com¬ 
merce,®^ although such provisions apply only to cer¬ 
tain classes of elevators,®® and although the busi¬ 
ness was established and the structures completed 
before the regulations were passed,®® and the goods 
affected are to be shipped out of the stale®^ or are 
in the course of transshipment through the state.®^ 
A state regulation of the weighing of grain at any 
warehouse or elevator in the state where state 
weighers are stationed does not burden interstate 
commerce as ai)plied to grain received from, or 
shipped to, points without the state,®® nor is it su¬ 
perseded by the United States Grain Standards Act, 
the latter statute in no way referring to the weigh- 
ing of grain and both it and the United States 
Warehouse Act manifesting an intention to cooper¬ 


§ 98 

ate with state officials charged with the enforce¬ 
ment of state laws for the inspection and weighing 
of grain.*^® 

§ 98. Miscellaneous 

General rules ae to the respective powers of the 
atate and federal governments over commerce have been 
applied in determining the validity of specific regulations 
of, and the validity of general regulations as applied 
to, various commercial, industrial, or productive enter¬ 
prises. 

Like the regulation of manufacture, see supra § 
85, the regulation of production is not, per se, with¬ 
in the power of congress to regulate commerce 
but the constitutional power of congress to regulate 
interstate commerce is plenary as to all productive 
activities which substantially affect or tend to throt¬ 
tle the volume of goods to be transi)orted in com¬ 
merce outside the state of production.'^® The en¬ 
actment of the National Labor Relations Act, the 
declared purpose of which is to diminish the caus¬ 
es of labor disputes burdening and obstructing inter¬ 
state and foreign commerce and which is applicable 
only to such commerce,'^® did not exceed the power 
of congress under the commerce clause of the con¬ 
stitution.*^^ So, also, congressional justification for 
the National Industrial Recovery Act was derived 
from the commerce clause of the constitution.*^® 
As applied to a particular business or industry, the 
constitutionality of these statutes under the com- 


62. U.S.—Central Stock Yard.<» Co. v. 
Louisville, etc., R. Co., Ky., 118 
P. 113, C.C.A. 63. 63 L.H.A. 213, 
afllrmed 24 S.Ct. 339, 192 IT.S. 568. 
48 L.Pd. 565. 

63. Neb.—Cram v. Chicagro, etc., R. 
Co.. 122 N.W. 31. 84 Nob. 607. 26 
L.R.A.,N.S., 1022, rehearinff denied 
123 N.W. 1045, 85 Neb. 586, 26 L. 

R. A..N.S., 1028, 19 Ann.Cas. 170. 

64. U.S.—Brass v. North Dakota, 14 

S. Ct. 857. 153 U.S. 391. 38 L.Ed. 
757, affirming 62 N.W. 408, 2 N.D. 
482—Munn v. Illinois, Ill., 94 U.S. 
113, 24 L.Ed. 77. 

05. U.S.—W. W. Cargrlll Co. v. 

Minnesota, 21 S.Ct. 423. 180 U.S. 
452, 45 L.Ed. 618, affirming 79 N. 
W. 962, 77 Minn. 223. 

66. U.S.—Munn v. Illinois. Ill., 94 

U.S. 113, 24 L.Ed. 77. 

07. IT.S.—W. W. Cargill Co. v. 

Minnesota. 21 S.Ct. 423. 180 U.S. 
452, 45 L.Ed. 618, affirming 79 N. 
W. 962, 77 Minn. 223. 

06. U.S.—Budd V. New York, 12 S. 

Ct. 468. 143 U.S. 517, 36 L.Ed. 247, 
affirming 22 N.E. 670, 682, 117 N.Y. 
1, 26 N.Y.S. 533, 15 Am.S.R. 460, 
6 L.R.A. 659. 

6^ U.S.—^Merchants’ Exchange of 


St. Louis V. State of Missouri ox 
rel. Barker, 39 S.Ct. 114. 248 U.S. 
365, 63 L.Ed. 300, affirming State 
ex rel. Barker v. Merchants’ Exch. 
of St. Louis, 190 S.W. 903, 269 Mo. 
346. 

70. U.S.—Merchants’ Exchange of 
St. Louis V. State of Missouri ex 
rel. Barker, supra. 

71. U.S.—Penn v. Glenn. D.C.Ky., 10 
F.Supp. 483, appeal dismissed, C. 
C.A., Glenn v. Penn, 84 F.2d 1001. 

72. U.S.—National Labor Relations 
Board v. Santa Cruz Fruit Packing 
Co., C.C.A., 91 F.2d 790, certiorari 
granted Santa Cruz Fruit Packing 
Co. V. National Labor Relations 
Board, 68 S.Ct. 282, 302 U.S. 680. 
82 L.Ed. 525, affirmed 58 S.Ct. 656, 
303 U.S. 453, 82 L.Ed. 964. 

73. U.S.—Myers v. Bethlehem Ship¬ 

building Corporation, Mass., 58 S. 
Ct. 469, 303 U.S. 41. 82 L.Ed. 638, 
reversing. C.C.A., 88 P.2d 164, af¬ 
firming. D.C.. Bethlehem Shipbuild¬ 
ing Corporation v. Meyers, 16 F. 
Supp. 915. rehearing denied Myers 
V. Bethelem Shipbuilding Corpora¬ 
tion. 89 F.2d 1000. certiorari grant¬ 
ed 68 S.Ct. 26, 302 U.S. 667, 82 L. 
Ed. 515. I 


74. TT.S.-pNational Labor Relations 

Board v. Mackay Radio & Tele¬ 
graph Co.. 58 S.Ct. 904. 304 IT.S. 
333, 82 L.Ed. 1381, reversing, C.C. 
A., 87 F.2d 611, affirmed 92 F.2d 
761, certiorari granted 5S S.Ct. 644, 
303 U.S. 630, 82 L Ed. 1090— 

Blanken.ship v. Kurfman. C.C.A. 
Ill., 96 F.2d 450—Precision Cast¬ 
ings Co. V. Boland, D C.N.Y., 13 P. 
Supp. 877, affirmed, C C.A., 85 P. 
2d 15—Bern is Bro. Bag Co. v. 
Pcidelson, D.C.Tenn., 13 F.Supp. 
153. 

75. U.S.—U. S. V. Wilshire Oil Co., 
D.C.Cal., 9 F.Supp. 390. appeal dls- 
mi.ssed, C.C.A., Wilshire Oil Co. v. 
U. S., 77 F.2d 1022 -Spielman Mo¬ 
tor Sales Co. v. J lodge, D.Q.N. Y., 
8 F.Supp. 437. moditied on other 
grounds 65 S.Ct. 678, 296 U.S. 89, 
79 L.Ed. 1322. 

N.Y.—De Agostina v. Parkshire 
Ridge Amusements, 278 N.Y.S. 622, 
155 Misc. 518. 

Constniction 

The National Industrial Recovery 
Act, if construed to give the execu¬ 
tive branch of the government the 
right to regulate or control purely 
intra-state business, is unconstitu¬ 
tional.—Table Supply Stores v. Haw¬ 
king, D.C.Fia., 9 F.Supp. 888. 
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merce clause is considered infra this section and su¬ 
pra §§ 68, 85. 

A state may not place burdens on the right to en¬ 
gage in interstate business,"^® nor may a state or mu¬ 
nicipality burden interstate commerce under the 
guise of regulating intra-state business but 
where the national aspect of a business has come to 
an end, local acts or conditions are subject to reg¬ 
ulation by the state, rather than the federal, gov¬ 
ernment.*^® 

Advertising. A state or municipal regulation of 
the business of advertising, such as a regulation of 
the distribution of advertising matter, affects in¬ 
terstate commerce only incidentally and indirectly 
and is not invalid as placing an unlawful burden 
thereon.*^® 

Agricultural warehousemen. A state law regu¬ 
lating warehouses, warehousemen, and others en¬ 
gaged in handling cotton pending interstate ship¬ 
ment thereof is not invalid as an interference with 
interstate commerce.®® The Federal Warehouse 
Act docs not prevent state regulations of agricul¬ 
tural warehousemen, even though tending to affect 
interstate or foreign commerce.®^ 

Agriculture. The power of congress to regulate 
interstate commerce does not authorize it to control 
agricultural production merely because such produc¬ 
tion may indirectly affect interstate commerce.®^ 
Furthermore, a declaration by congress that, under 
certain conditions, agriculture is affected with a 
public interest or burdens or obstructs the normal 
flow of commerce docs not necessarily give to con¬ 
gress absolute power to control or regulate it by 
legislation.®® It has been held that, as applied to 
the citrus industry, the Agricultural Adjustment Act 


may not be upheld as a regulation of interstate 
commerce ;®4 but it has also been held valid as a 
regulation of commerce even though it indirectly af¬ 
fects the volume of citrus production within a 
state;®® and, indeed, it has been held generally that 
the marketing provisions of the act are not invalid 
because they indirectly affect production.®® The 
validity of this act generally is considered in the 
title Agriculture § 2; its validity from the viewpoint 
of delegation of legislative power is discussed in the 
title Constitutional Law § 138; the validity of the 
provisions regulating the quantity of farm products 
or commodities to be shipped or transported is con¬ 
sidered supra § 94; and the validity of its tax pro¬ 
visions is treated in the C.J.S. title Internal Reve¬ 
nue § 4. Authority to license milk distributors and 
fix the prices of milk is considered supra § 86. An 
explicit finding of fact that intra-state commerce 
in the commodity in question directly affects inter¬ 
state or foreign commerce therein is essential to the 
validity of an order of the secretary of agricul¬ 
ture, under the act, regulating the handling of a 
commodity, part of which is consumed in the pro¬ 
ducing states.®*^ A state statute creating an agri¬ 
cultural prorate commission and prescribing regu¬ 
lations relating to the harvesting and preparation 
of a prorated commodity, but not to the sale or fu¬ 
ture disposition thereof, has been held not uncon¬ 
stitutional as burdening interstate commerce.®® 

Aviation. State statutes regulating aviation and 
incidental matters under the state’s police power 
must be ui)held, unless affirmatively shown to inter¬ 
fere with interstate commerce.®® It has been held 
that a state has exclusive power to prescribe rules 
for the operation of aircraft in purely inlra-statc 
flights;®® but there is also authority for the view 


78. Tex.—State v. Pioneer Oil & Re¬ 
fining Co.. Com.App., 292 S.W. 869. 
reversing Pioneer Oil & Refining 
Co. V. State, Civ.App., 273 S.W. 
615. 

77. U.S.—Jell-O Co. v. Landes, C.C. 
A.Wash., 20 F.2d 120. 

78. Ill.—People ex rel. McLaughlin 
V. G. H. Cross Co., 198 N.E. 356. 
361 Ill. 405, affirmed Hartford Ac¬ 
cident & Indemnity Co. v. People 
of State of Illinois ex rel. Mc¬ 
Laughlin, 56 S.Ct. 686. 298 17.S. 155, 
80 L.Ed. 1099. 

79. U.S.—-Jell-O Co. V. Brown, D.C. 
Wash., 8 F.Supp. 132. 

80. U.S.—Independent Gin & Ware¬ 
house Co. V. Dunwoody. D.C.Ala., 
80 F.2d 306, affirmed. C.C.A., 40 F. 
2d 1. 

81. U.S.—Independent Gin & Ware¬ 
house Co. V. Dunwoody, C.C.A.Ala., 


40 P.2d 1, affirming. D.C., 30 F.2d 
306. 

aa. U.S.—Butler v. U. S., C.C.A. 
Mass., 78 F.2d 1, reversing, D.C., 
Franklin Process Co. v. Hoosac 
Mills Corporation, 8 F.Supp. 552, 
and certiorari granted U. S. v. But¬ 
ler. 56 S.Ct. 144, 296 U.S. 561, 80 
L.Ed. 396, affirmed 56 S.Ct. 312, 297 

U. S. 1, 80 L.Ed. 477. 102 A.L.R. 
914. 

Production of milk 

U.S.—U. S. V. Seven Oaks Dairy Co., 
D.C.Mass., 10 F.Supp. 995—Colum¬ 
bus Milk Producers* Co-op. Ass’n 

V. Wallace, D.C.Ill., 8 F.Supp. 1014, 
appeal dismissed, C.C.A., Wallace 
V. Columbus Milk Producer's Co¬ 
op. Ass'n, 79 F.2d 1020. 

83. U.S.—Butler v. U. S.. C.C.A. 
Mass., 78 F.2d 1, reversing, D.C., 
Franklin Process Co. v. Hoosac 
Mills Corporation, 8 F.Supp. 562, 
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and certiorari granted U. S. v. 
Butler, 56 S.Ct. 144, 296 U.S. 561, 
80 L.Ed. 396, affirmed 56 S.Ct. 312, 
297 U.S. 1, 80 L.Ed. 477, 102 A.L.R. 
914. 

8*. U.S.—Chester C. Fosgate Co. v. 

Kirkland, D.C.Fla., 19 F.Supp. 152. 
8& U.S.—Edwards v. U. S., C.C.A. 

Cal., 91 F.2d 767, affirming, D.C., 
U. S. V. Edwards, 16 F.Supp. 63. 
88. U.S.—U. S. V. Edwards, D.C.Cal., 

14 F.Supp. 384. 

87. U.S.—Hudson-Duncan & Co. v. 
Wallace, D.C.Or., 21 F.Supp. 295. 

88 . Cal.—^Agricultural Prorate Com¬ 
mission V. Superior Court in and 
for Los Angeles County, 55 P.2d 
495, 5 Cal.2d 550. 

88. N.T.—People v. Katz, 249 N.T. 

S. 719, 140 Misc. 46. 

90. Cal.—Parker v. James B. Gran¬ 
ger, Inc., 62 P.2d 226, 4 Cal.2d 668, 
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that federal air traffic rules are not invalid because 
not limited to interstate traffic, as rules universally 
applicable are necessary for the protection and 
safety of interstate flights.®^ It seems that a state 
compensation act is not applicable to an aircraft 
navigation employee engaged in interstate com- 

merce.®2 

Banking. A state act prescribing the interest to 
be paid bank depositors, although including deposits 
for transmission to another state, is not unconsti¬ 
tutional as regulating interstate commerce.93 

Business done under assumed name. State stat¬ 
utes requiring the filing of a certificate before do¬ 
ing business under an assumed name do not,®^ and 
cannot lawfully,®^ apply to purely interstate trans¬ 
actions. 

Canning and packing fruits and vegetables. An 
order of the National Labor Relations Board, ap¬ 
plying to the employees of two plants used for the 
canning and packing of fruits and vegetables pro¬ 
duced in the state, should be modified so as to apply 
only to the employees of one plant where no ship¬ 
ments into interstate commerce are made from the 
other plant.®® 

Cleaning and dyeing. The National Industrial 
Recovery Act was unauthorized as applied to the 
regulation of local cleaning and dyeing establish¬ 
ments not engaged in interstate commerce.®*^ 

Coal mining and distribution. The labor provi¬ 
sions of the Bituminous Coal Conservation Act of 
1935, subsequently repealed, including those in re¬ 


spect of minimum wages, wage agreements, collec¬ 
tive bargaining, and a labor board and its powers, 
were unconstitutional as regulating the production of 
bituminous coal which affects interstate commerce 
only indirectly.** So, also, the Bituminous Coal La¬ 
bor Board, set up under a code promulgated under 
the National Industrial Recovery Act, had no power 
or jurisdiction to fix and declare legally enforce¬ 
able rights between a mine operator and miners em¬ 
ployed at a local strip mine, such employment being 
wholly intra-statc.®® While the exercise of federal 
control over the distribution of coal after it has 
been mined and is still the subject of interstate 
commerce excludes or supersedes state legislation 
inconsistent therewith,^ the federal law does not 
exclude or supersede a state fuel law in so far as 
the latter applies to deliveries by dealers after the 
coal has arrived in their yards and is in their pos¬ 
session, and, therefore, relates solely to intra-state 
commerce nor does it prevent a state body from 
investigating conditions in the mining district of 
the state, making reports thereon, and exerting 
some degree of regulation with reference thereto.® 

Electric plants or companies. The commerce 
clause of the federal constitution docs not empower 
congress to grant, or authorize the grant of, finan¬ 
cial aid, by loan or gift, to a city or county for the 
construction of a plant for the development and 
transmission of electricity to be used locally and 
solely in intra-statc commerce.^ While federal reg¬ 
ulation of the intra-state activities of, or intra-state 
matters and transactions affecting, power or electric 
companies is not permissible,® such regulation, to 


appeal dismissed and certiorari de¬ 
nied Parker v. James (Iransrer, 
Inc., 5G S.Ct. 958, 298 IJ.S. 644, 80 
L..Sd. 1375. 

91 . U.S.—Nctswonger v. Goodyear 
Tire & Rubber Co., D.C.Ohio. 36 F. 
2d 761. 

92 . Wia.—Sheboyeran Airways v. In¬ 
dustrial Commission. 245 N.W. 178, 
209 Wis. 352. 

93 . Ark.—Holland v. Nakdimen, 9 S. 
W.2d 307, 177 Ark. 920, 62 A.L.R. 
484. 

94 . Ky.—Talbot v. Smith, 277 S.W. 
267, 211 Ky. 239—We.stern Silo Co. 
of Des Moines, Iowa, v. Johnson, 
262 S.W. 1093, 203 Ky. 704—Pratt 
V. York, 248 S.W. 492, 197 Ky. 846. 

Or.—Loveland v. Warner, 204 P. 622, 
108 Or. 638, rehearing denied 206 
P. 298, 103 Or. 638. 

96 . Ind.—Humphry v. City Nat. 
Bank of Evansville. 130 N.E. 273, 
190 Ind. 293. 

96 . U.S.—National Labor Relations 
Board v. Santa Cruz Fruit Packing: 
Co., C.C.A., 91 P.2d 790. certiorari 

16 C.J.S.-29 


grranted Santa Cruz Fruit Packing: 
Co. V. National Labor Relations 
Board, 68 S.Ct. 282, 302 U.S. 680, 
82 L.Bd. 525, affirmed 58 S.Ct. 656, 
303 U.S. 453, 82 L.Ed. 954. 

97. U.S.—Purvis v. Bazemore, D.C. 
Fla., 5 F.Supp. 230. 

98 . U.S.—Carter v. Carter Coal Co., 
D.C.. 66 S.Ct. 855, 298 U.S. 238, 80 
L.Ed. 1160. 

99 . U.S.—United Electric Coal Com¬ 
panies V. Rice. D.C.I11.. 9 F.Supp. 
635, reversed on other g:rounds, C. 
C.A., 80 F.2d 1, certiorari denied 
Rice V. United Electric Coal Com¬ 
panies, 56 S.Ct. 590, 297 U.S. 714, 
80 L.Ed. 1000. 

Wages and boors 

The National Industrial Recovery 
Act, as construed by enforcing: of¬ 
ficials, and National Administrator’s 
orders amending Bituminous Coal 
Code and reg:ulating: coal miners' 
wages and hours, were unconstitu¬ 
tional as beyond the power of con¬ 
gress under the commerce clause.— 
Hart Coal Corporation v. Sparks, D. 
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C.Ky., 7 F.Supp. 16, vacated on other 

grounds, C.C.A., Spsrks v. Hart Coal 

Corporation. 74 F.2d 697. 

1. U.S.—Ohio Collieries Co. v. Stu¬ 
art, D.C.Ohio, 290 F. 1005. 

8 . N. Y.—People v. Moynlhan, 200 N. 
Y.S. 434. 121 Misc. 34. 

3 . Kan.—State v. Howat, 191 P. 685, 
107 Kan. 423. 

4 . U.S.—Duke Power Co. v. Green¬ 

wood County, D.C.S C., 10 F.Supp. 
864, supplemented 12 F.Supp. 70, 
and cause remanded, C.C.A., Green¬ 
wood County V. Duke Power Co., 
79 F.2d 995, reversed on other 
grounds 81 F.2d 986, certiorari 
granted Duke Power Co. v. Green¬ 
wood County, 66 S.Ct. 941, 298 U.S. 
651, 80 L.Ed. 1379. reversed on 

other grounds 57 S.Ct. 202. 299 U. 

S. 259, 81 L.Ed. 178—Washington 
Water Power Co. v. City of Coeur 
d’Alene, Idaho, D.C.Idaho, 9 F. 
Supp. 263—Missouri Public Serv¬ 
ice Co. V. City of Concordia, D.C. 
Mo., 8 F.Supp. 1. 

8w U.S.—Carolina Power & Light Co. 
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be unconstitutional, must be substantial and direct, 
not speculative and remote.® 

Grazing of live stock, A state statute regulating 
the grazing of live stock within certain districts in 
the state, but not preventing the free passage of 
live stock to and from the state, does not unlaw¬ 
fully hinder or burden interstate commerce or con¬ 
flict with federal statutes.*^ 

Moving, An ordinance requiring persons engag¬ 
ed in the moving business to report details with re¬ 
spect to persons and property moved affects the in¬ 
terstate business of a carrier only incidentally and 
does not violate the commerce clause of the federal 
constitution.® 

News, newspapers, and magazines. For the pro¬ 
tection, advancement, and insurance of the safety 
of interstate commerce, congress may adopt appro¬ 
priate regulations of the activities of a news gath¬ 
ering and distributing instrumentality set up by 
constituent member newspapers and engaged in in¬ 
terstate commerce by acting as an exchange or 
clearing house of new^ among members and as a 
supplier to members of news gathered through its 
own domestic and foreign activities.® However, 
the fact that publication and interstate circulation 
of newspapers is interstate commerce does not alone 
draw all incidents of such business within the pro¬ 
tection of the interstate commerce clause of the fed¬ 
eral constitution. A state regulation of the dis¬ 
tribution of newspapers in the state after the orig¬ 
inal package containing them has been broken and 
they have become commingled with the goods of the 
state is not an illegal interference with interstate 


commerce and a municipal regulation of the so¬ 
liciting of magazine subscriptions by a person not 
having an established place of business does not 
burden interstate commerce.^® 

Oil and gas production. The commerce clause of 
the federal constitution is not violated by state stat¬ 
utes and regulations and proration orders authoriz¬ 
ed thereby which apply only to the production of 
crude oil and not to the transportation or sale of 
such oil or its products.^® Also, an employee may 
be within a state workmen's compensation act where 
his work is wholly confined to the production de¬ 
partment of the gas industry and is separable from 
the interstate transportation or marketing phase of 
the industry.14 It was held that regulation of in¬ 
tra-state operators by a code adopted under the Na¬ 
tional Industrial Recovery Act was proper as essen¬ 
tial to the protection of interstate operators and in¬ 
terstate commerce, where oil wells of both intra¬ 
state and interstate operators were in the same pro¬ 
ducing zones.^® 

Public utilities and public utility holding compa¬ 
nies generally. While the Public Utility Holding 
Company Act has been held invalid as applied to 
corporations not engaged in interstate commerce^^® 
the provisions thereof requiring the submission of 
information are valid as to companies engaged in 
interstate commerce,as are also even state stat¬ 
utes imposing such a requirement, there being no 
basis in the commerce clause for immunity from 
giving information appropriate to a legislative or 
judicial inquiry.1® Some state statutes regulating 
public service utilities have been construed as not 
intended to regulate any interstate business,i® and 


V. South Carolina Public Service 
Authority, D.C.S.C., 20 F.Supp. 864. 

6l U.S.—Duke Power Co. v. Green¬ 
wood County, D.C.S.C., 19 F.Supp. 
932, affirmed, C.C.A., 91 F.2d 666, 
certiorari grranted 68 S.Ct. 120, af¬ 
firmed 68 S.Ct. 306, 302 U.S. 486, 
82 L.Ed. 381. 

7. Or.—Mendiola v. Graham, 10 P, 
2d 911. 139 Or. 692. 

8 . Ill.—City of Chicago v. Hebard 
Express & Van Co., 134 N.E. 27, 
801 111. 670, 20 A.L..R. 206. 

8 . U.S.—^Associated Press v. Na¬ 
tional Labor Relations Board, N. 
Y., 67 S.Ct. 650. 301 U.S. 108, 81 L. 
Ed. 963, affirming. C.C.A., National 
Labor Relations Board v. Associat¬ 
ed Press, 86 F.2d 66, certiorari 
granted Associated Press v. Na¬ 
tional Labor Relations Board, 67 
S.Ct. 110, 299 U.S. 632, 81 L.Ed. 
892. 

lOi N.M.—^Western Live Stock v. 
Bureau of Revenue, 66 P.2d 868, 41 
N.M. 141. 


11 . Mich.—Farkes v. Bartlett. 210 
N.W. 492, 236 Mich. 460, 47 A.L.R. 
1128. 

1& Cal.—^Ex parte Albrecht, 76 P. 
2d 713, 25 Cal.App.2d 760—Ex parte 
Hartmann, 76 P.2d 709, 26 Cal. 
App.2d 65. 

13 . U.S.—Champlin Refining Co. v. 
Corporation Commission of State 
of Oklahoma, Okl., 62 S.Ct. 669, 286 
U.S. 210, 76 L.Ed. 1062, 86 A.L.R. 
403, modifying. D.C., 51 F.2d 823. 

Tex.—Danciger Oil & Refining Co. v. 
Railroad Commission of Texas, 
Civ.App., 49 S.W.2d 837, reversed 
on other grounds Danciger Oil & 
Refining Co. of Texas v. Railroad 
Commission of Texas, 66 S.W.2d 
1076, 122 Tex. 243. 

14 . W.Va.—Suttle v. Hope Natural 
Gas Co., 97 S.E. 429,,82 W.Va. 729. 

16 . U.S.—U. S. V. Wilshire Oil Co., 
D.C.Cal., 9 F.Supp. 396, appeal dis¬ 
missed, C.C.A., Wilshire Oil Co. v. 
U. S., 77 F.2d 1022. 

ISb U.S.—^Burco, Inc., v. Whitworth, 
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C. C.A.Md.. 81 F.2d 721, modifying. 

D. C., In re American States Public 
Service Co., 12 F.Supp. 667, certio¬ 
rari denied Burco, Inc. v. Whit¬ 
worth, 66 S.Ct. 670 (two cases), 
297 U.S. 724, 80 L.Ed. 1008. 

17. U.S.—Electric Bond & Share Co. 
V. Securities and Exchange Com¬ 
mission, N.Y., 68 S.Ct. 678, 303 U. 
S. 419, 82 L.Ed. 936, 116 A.L.R. 
105, affirming. C.C.A., 92 F.2d 680, 
affirming, D.C., Securities and Ex¬ 
change Commission v. Electric 
Bond & Share Co., 18 F.Supp. 131. 
certiorari granted Electric Bond & 
Share Co. v. Securities and Ex¬ 
change Commission. 58 S.Ct. 411, 
302 U.S. 681, 82 L.Ed. 626. 

18 . U.S.—Natural Gas Pipeline Co. 
of America v. Slattery, Ill., 68 S. 
Ct. 199, 802 U.S. 300, 82 L.Ed. 276. 

19 . U.S.—^Arkansas Louisiana Gas 
Co. V. Department of Public Utili¬ 
ties, 68 S.Ct. 770, 804 U.S. 61, 82 
L.Ed. 1149, affirming Department 
of Public Utilities v. Arkansas 
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a state statute which might be deemed an unreason¬ 
able restraint or burden on the interstate business 
of an utility may be contested.^® 

Stockyards and slaughterhouses. The Packers 
and Stockyards Act has been upheld as constitution¬ 
al on the grounds that the business conducted at 
stockyards is of a national character which cannot 
be separated from the current of interstate com¬ 
merce which flows through them and that congress 
may prevent, by regulation, acts which it has power 
to punish as a conspiracy to burden interstate com- 

G. REGULATION AND PROHIBITION 0 
§ 99. In General 

Federal legislation and the Twenty First Amendment 
to the federal constitution enlarged the class of state 
liquor laws which have been upheld as against an objec¬ 
tion that they violate the commerce clause of the consti¬ 
tution. 

By the Wilson Act, discussed supra § 28, the 
Webb-Kenyon Act, discussed infra § 100, the Reed 
Amendment making it an offense to order, purchase, 
or cause intoxicating liquors to be transported in 


§ 99 

merce and which it reasonably fears will probably 
and more or less constantly be used in conspiracies 
against interstate commerce but the provisions 
of a code promulgated under the National Indus¬ 
trial Recovery Act and fixing maximum hours and 
minimum wages of employees was held invalid, as 
a regulation of intra-state transactions not directly 
affecting interstate commerce, as applied to em¬ 
ployees of slaughterhouse operators in their intra¬ 
state business,'although most of the poultry slaugh¬ 
tered and sold in intra-state commerce originated 
outside the state .22 

TRAFFIC IN INTOXICATING LIQUORS 

interstate commerce into any state the laws of 
which prohibit the manufacture or sale therein of 
intoxicating liquors for beverage purposes,23 and 
the Twenty-First Amendment to the federal con¬ 
stitution which prohibits the transportation or im¬ 
portation into any state for delivery or use therein 
of intoxicating liquors, in violation of the laws 
thereof, there has been a progressive removal of 
the grounds for the objection to state liquor laws 


Louisiana Gas Co., 108 S.W.2d B86, 
191 Ark. 354. 

Wash.—Stale ex rel. Washlngrton 
Water Power Co. v. Murray, 42 P. 
2d 429, 181 Wash. 27. 

90. U.S.—Arkansas Louisiana Gasi 
Co. V. Department of Public Utili¬ 
ties, 58 S.Ct. 770. 304 U.S. 61. 82 L. 
Ed. 1149. afflrmintf Department of 
Public Utilities v. Arkansas Lou¬ 
isiana Gas Co., 108 S.W.2d 586, 194 
Ark. 354. 

21. U.S.—Stafford v. Wallace, Ill., 

42 S.Ct. 397, 268 U.S. 495, 66 L.Bd. 
735, 23 A.L.R. 229. 

Amendment limited to interstate 
commerce may lawfully apply to 
transactions in Interstate commerce 
and persons engagins In such trans¬ 
actions.—O. V. Handy Bros. Co. v. 
Wallace, D.C.Pa., 16 P.Supp. 662. 

92. U.S.— A, L. A. Schechter Poul¬ 
try Corporation v. U. S., N.Y., 55 
S.Ct. 837, 296 U.S. 495, 79 L.Ed. 
1570, 97 A.L.R. 947, reversintr in 
part and affirming in part. C.C.A., 
U. S. V. A. L. A. Schechter Poultry 
Corporation. 76 F.2d 617, reversing 
in part and affirming in part, D.C., 
U. S. V. Schechter, 8 F.Supp. 136, 
and certiorari granted Schechter v. 
U. S., 66 S.Ct. 651. 295 U.S. 723. 79 
L.Ed. 1676. and U. S. v. A. L. A. 
Schechter Poultry Corporation, 66 
S.Ct. 661, 296 U.S. 723, 79 L.Bd. 
1676. 

Ohio.—Divisional Code Authority No. 
28. Retail Solid Fuel Industry v. 


Reisenberg. 196 N.R 424, 129 Ohio 

St. 679. 

23. Applloatioa* operation, and ef¬ 
fect 

(1) The amendment, together with 
the Wilson Act and the Webb-Ken¬ 
yon Act, allow a state to exercise a 
measure of control over the inter¬ 
state commerce in Intoxicating liq¬ 
uors coming within its borders.— 
Premier-Pabst Sales Co. v. McNutt, 

D. C.Ind.. 17 P.Supp. 708. 

(2) Where there is no legal repug¬ 
nancy or inconsistency between the 
amendment and a state statute relat¬ 
ing to the bringing into the state, or 
the carriage, of more than one quart 
of liquor per month, it docs not su¬ 
persede, suspend, or abrogate the 
state statute.—Ex parte Pratt, 97 S. 

E. 301, 83 W.Va. 51. 

(3) In one case, however, it was 
held that state laws forbidding the 
importation from another state of 
Intoxicating liquors were superseded 
or suspended, and one importing liq¬ 
uors from one state into another was 
punishable under the amendment 
alone.—People v. Keeley, 181 N.W. 
990, 213 Mich. 116. 

(4) The amendment is highly penal 
in its nature, and therefore to be 
strictly construed, so that a case to 
come within its purview must come 
both within the spirit and letter.— 
Sickel V. Commonwealth, 99 S.E. 678, 
124 Va. 821, affirming 97 S.E. 783, 124 
Va. 821, error dismissed 41 S.Ct. 819, 
264 U.S. 619, 66 L.Ed. 448. 
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(5) It docs not prohibit transporta¬ 
tion of liquor through a state into 
another. — Commonwealth v. One 
Dodge Motortruck, 191 A. 590, 326 Pa. 
120 . 

(6) To render it applicable to a 
particular state, that state must have 
adopted a general policy of prohibi¬ 
tion throughout Its territory; but It 
is not essential that such prohibition 
should be literally without exception. 
—Laughter v. U. S.. Tenh., 259 F. 94, 
170 C.C.A. 162, certiorari denied 39 
S.Ct. 388, 249 U.S. 613, 63 L.Ed. 802. 

(7) In view of the prior Wilson 
and Webb-Kenyon Acts, it was not 
intended merely to aid the state law 
but to apply to liquor which a per¬ 
son was bringing in for his own 
consumption as allowed by the stale 
law.—U. S. V. Hill, W.Va., 39 S.Ct. 
143, 248 U.S. 420, 63 L.Ed. 337. 
HzpiratloB or repeal 

(1) The amendment did not cease 
to be effective with the expiration 
of the period covered by the appro¬ 
priation act of which it was a part. 
—-Wagman v. U. S.. C.C.A.Mlch., 269 

F. 668, certiorari denied 41 S.Ct. 376, 
266 U.S. 672, 66 L.Ed. 792. 

(2) Neither was it repealed by the 
Eighteenth Amendment to the con¬ 
stitution or the National Prohibition 
Act.—Premier-Pabst Sales Co. v. Mc¬ 
Nutt, D.C.Ind., 17 F.Supp. 708. 

(3) While it was repealed by the 
Liquor Enforcement Act of 1936, 27 
U.S.C.A. 8 221 et seq., the latter act 
is somewhat similar to the repealed 
amendment. 
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that they violate the commerce clause of the fed¬ 
eral constitution. As noted supra § 6, the Twenty- 
First Amendment limits and qualifies the commerce 
clause of the constitution; and while it docs not 
entirely remove intoxicating liquors from the pro¬ 
tection of the commerce clause,it does have this 
effect as to their importation into a state in vio¬ 
lation of its laws.26 In view of this amendment, 
or both the amendment and the Webb-Kenyon Act, 
many state laws pertaining to intoxicating liquors 
have been held not invalid as violating the com¬ 
merce clause of the federal constitution.26 Howev¬ 
er, the amendment recognizes no right in the state 
to enact laws concerning liquor shipped through the 
state; and a state law is invalid as imposing a di¬ 


rect burden on interstate commerce to the extent 
that it applies to interstate shipments through the 
state of liquors not to be delivered or used there- 
in.27 Indeed, at one time, it was not permissible 
for a state or municipality to burden interstate traf¬ 
fic in intoxicating liquors in any way,26 as by pro¬ 
hibiting, restricting, or attaching conditions to, the 
importation^® or delivery^O of intoxicating liquors, 
or the transportation thereof,6^ other than trans¬ 
portation between two points within the state,22 or 
transportation of liquors under any other than their 
true name.23 On the other hand, certain acts in 
the state pertaining to intoxicating liquors, such as 
their manufacture,®^ and certain acts carried on in 


M. U.S.—Pacific Fruit & Produce 
Co. V. Martin, D.C.Wash.. 16 F. 
Supp. 34—Joseph Triner Corpora¬ 
tion V. Arundel, D.C.Minn., 11 F. 
Supp. 145. 

afi. U.S.—Dunn v. U. S.. C.C.A.Okl., 
98 F.2d 119—Joseph S. Finch & Co. 
V. McKittrick, D.C.Mo.. 23 F.Supp. 
244 — Wylie v. Slate Board of 
Equalization of California, D.C. 
Cal., 21 F.Supp. 604—General Sales 
& Liquor Co. v. Becker, D C.Mo., 
14 F.Supp. 348. 

26. U.S.—State Board of Equaliza¬ 
tion of California v. Toun^’s Mar¬ 
ket Co., Cal., 57 S.Ct. 77, 299 U.S. 
69, 81 L.Ed. 38, roversinp. U.C., 
Toung's Market Co. v. State Board 
of Equalization of California, 12 F. 
Supp. 140, rehearing denied State 
Board of Equalization of State of 
California v. Young’s Market Co., 
67 S.Ct. 229, 299 U.S. 623, 81 L.Ed. 
458—Joseph S. Finch & Co. v. Mc¬ 
Kittrick, D.C.Mo., 23 F.Supp. 244— 
Zukaitis v. Fitzgerald, D.C.Mich., 
18 F.Supp. 1000—General Sales & 
Liquor Co. v. Becker, D.C.Mo., 14 
f'.Supp. 348—Premier-Pabst Sales 
Corporation v. Grosscup, D.C. Pa., 
12 F.Supp. 970, affirmed Premier- 
Pal )St Sales Co. v. Grosscup, 56 S. 
Ct. 764, 298 U.S. 226, 80 L.Ed. 1165. 
Iowa.—State v. Arluno, 268 N.W. 179, 
222 Iowa 1. 

Mont.—State v. Andre, 64 P.2d 566, 
101 Mont. 366. 

N. Y.—People v. Ryan, 289 N.Y.S. 141, 
248 App.Div. 236, reversed on oth¬ 
er grounds 8 N.E.2d 313, 274 N.Y. 
149. 

Ohio.—State ex rel. Superior Distrib¬ 
uting Co. v. Davis, 7 N.E.2d 652, 
182 Ohio St. 308. 

Amoadment and Webb-Xenyoa Aot 
compared 

The language of the amendment so 
closely follows the Webb-Kenyon Act 
as to lead to the conclusion that it 
was copied therefrom and that it 
should receive the same construction 
as that given the act. The amend¬ 
ment does not withdraw from the 


states the power surrendered to them 
by the passage of the act.—Dugan 
V. Bridges. D.C.N.H.. 16 F.Supp. 694, 
appeal dismissed 57 S.Ct. 668, 300 U. 
S. 684. 81 L.Ed. 887. 

27 . Va. — Williams v. Common¬ 
wealth. 192 S.E. 795, 169 Va. 857. 

Oonstmetlon of state statute 
A state statute, if construed to 
prohibit the transportation through 
the state in Interstate commerce of 
intoxicating liquor, would violate the 
commerce clause of the federal con¬ 
stitution.—W. A. Gaines & Co. v. 
Holmes. 114 S.E. 327. 154 Ga. 344, 27 
A.L.R. 98. 

Where property Is in state for lo- 
oal dlstrlbntion and at the time of 
seizure is not the subject of Inter¬ 
state commerce, its confiscation will 
not be enjoined on the ground that 
it is in transportation through the 
state.—Marler v. Vandivlere, 172 S. 
E. 33. 178 Ga. 116. 

28 . U.S.—Rossi V. Pennsylvania, 35 
S.Ct. 677. 238 U S. 62. 59 L.Ed. 
1201, reversing 53 Pa.Supcr. 210— 
Kirmeyer v. Kansas, 35 S.Ct. 419, 
236 U.S. 568, 59 L.Ed. 721. revers¬ 
ing 128 P. 1114, 88 Kan. 689—Hey- 
man v. Hays, Tenn., 35 S.Ct. 403, 
236 U.S. 178, 69 L.Ed. 627. 

Mich.—People v. Eberle, 133 N.W. 
619, 167 Mich. 477. 

According to dictnm, where alco¬ 
holic beverages are recognized as le¬ 
gal subjects of interstate commerce 
by federal law, a state cannot pro¬ 
hibit the free fiow of liquor in in¬ 
terstate commerce in aid of Its own 
policy of regulation or prohibition, 
although it can establish rules of in¬ 
spection or regulations as to the 
size of packages. — Premler-Pabst 
Sales Co. v. State Board of Equali¬ 
zation, D.C.Cal., 13 F.Supp. 90. 

29 * U.S.—^Vance v. W. A. Vander- 
cook Co., S.C.. 18 S.Ct. 674. 170 U. 
S. 438. 42 L.Ed. 1100—Bowman v. 
Chicago, etc., R. Co., Ill., 8 S.Ct. 
689. 1062, 125 U.S. 466. 81 L.Ed. 
700. 


Ga.—Rose Co. v. State, 66 S E. 770, 
133 Ga. 353, 36 L.R.A..N.S., 443. 

Ky.—Martin v. Com., 156 S.W. 870, 
153 Ky. 784, 45 L.R.A.,N.S., 957. 
Okl.—Gulf, etc., R. Co. v. State, 116 
P. 176, 28 Okl. 754. 35 L.R.A.,N.S.. 
456. 

12 C.J. p 91 note 8, p 96 notes 83. 
84, 88. 89. 

30. U.S.—Bowman v. Chicago, etc., 

R. ('o.. Ill., 8 set. 689. 1062, 126 
U S. 465, 31 L.Ed. 700——Crescent 
Liquor Co. v. 1‘latt, C.C.W.Va., 148 
F. 894. 

Or.—Bachelors’ Club v. Woodburn, 
119 P. 339. 60 Or. 331. 

12 C.J. p 96 note 86. 

31. U.S.— Rhodes v. Iowa, 18 S.Ct. 
664, 170 U.S. 412, 42 L.Ed. 1088, 
reversing 58 N.W. 887, 90 Iowa 496, 
24 L.R.A. 245. 

Prohibition of acceptance of inter¬ 
state shipments for local option 
points 

U.S.—Louisville, etc., R. Co. v. F. W. 
Cook Brewing Co., Ind.. 32 S.Ct. 
189, 223 U.S. 70, 56 L.Ed. 365, af¬ 
firming 172 P. 117, 96 C.C.A. 322, 
40 L.R.A.,N.S., 798. 

Bestrlction of transportation at 
night 

U.S.—Jervey v. The Carolina, D.C.S. 

S. . 66 F. 1013. 

12 C.J. p 96 note 91. 

Bestrlction of unloading to partion- 
lar places 

U.S.—In re Langford, C.C.S.C., 57 F. 
670. 

32. Del.—Van Winkle v. State, 91 
386, 27 Del. 678, Ann.Cas.l916D 104, 
88 A. 807, 27 Del. 405. 

Okl.—Overton v. State, 114 P. 1132, 
123 P. 175, 7 Okl.Cr. 203. 

33. S.C.—State v. Moody, 49 S.E. 8, 
70 S.C. 66. 

Validity under Webb-Kenyon Act 
see infra fi 100. 

24. Ga.—Delaney v. Plunkett, 91 S. 
E. 661, 146 Ga. 647, L.R.A.1917D 
926, Ann.Cas.l917E 686. 

Ky.—Jefferson County Distillery Co. 
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a state, such as their sale,^6 keeping,or adver¬ 
tising,**^ the giving of an order therefor on a car¬ 
rier,** and, unless delivery is to be made in anoth¬ 
er state,*® the soliciting or taking of orders or pro¬ 
posals to purchase,^® may be prohibited, restricted, 
or regulated by the state without infringing on the 
power of congress to regulate commerce among the 
states; and obviously, a state liquor law may be 
deemed not invalid as an attempt to regulate inter¬ 
state commerce where it is construed not to apply 
to liquor sales or transportation in other states or 
in interstate commerce.^i 

According to a few authorities, an interstate sale 
of beer is protected by provisions of the Interstate 
Commerce Act.^* A statute which is limited to 
common carriers engaged in interstate commerce 
and which forbids such a carrier to collect the pur¬ 
chase price, or otherwise act as agent for the seller 
or buyer, of intoxicating liquors transported be¬ 
tween states is within the province of congress to 
cnact.^* 

Joint resolutions of congress requiring, for the 
purpose of protecting revenue, information con¬ 
cerning the disposition of substances used in the 
manufacture of distilled spirits are predicated on 
the power of congress to tax and are not unconsti¬ 
tutional as regulating, or usurping the power of the 
states to regulate, intra-state commerce.^^ The 
constitutionality of statutes and ordinances requir¬ 
ing persons handling, or dealing in, intoxicating 
liquors to pay license fees or taxes is considered in¬ 
fra § 117. 

V. Clifton, 61 S.W.2d 645, 249 Ky. 

815. 

Pa.—Commonwealth v. One Dodgre 
Motortruck. 191 A. 500, .126 Pa. 120. 

12 C.J. p 94 note 71 [a] (1), (4)-(6). 

35. Ga.—Delaney v. Plunkett, 91 S. 

E. 661, 146 Ga. 547, L.R.A.1917D 
926, Ann.Cas.l917E 685. 

Ind.—Ellwanj^er v. State, 180 N.E. 

287, 203 Ind. 307. 

12 C.J. p 94 note 71, p 95 notes 74- 
77. 

36. Ga.—Delaney v. Plunkett, 91 S. 

E. 561, 146 Ga. 647, L..R.A.1917D, 

926, Ann.Cas.l917E 685. 

12 C.J. p 95 notes 72. 73. 

Xnnloipal ordinaace prohibiting’ 
maro poaseasloa of intoxicating llQ- 
uors has been held invalid as inter¬ 
fering with the rights of the con¬ 
signee under the commerce clause of 
the federal constitution.—In re Lu- 
era. 162 P. 738, 28 CaLApp. 186. 

37. Ala.—State v. Delaye. 68 So. 993, 

193 Ala. 600, L.R.A.1915E 640. 

12 C.J. p 96 note 79. 

86 , Kan.—Danciger v. Cooley, 167 
P. 463. 98 Kan. 38, 44. 


§ 100. Webb-Kenyon Act 

The Webb-Kenyon Act divests Intoxicating liquors of 
the protection of the commerce clause of the federal con¬ 
stitution when they are shipped or transported into a 
state with the intent on the part of anyone interested 
therein that they shall be received, possessed, sold, or 
used In violation of the laws of the state. 

The federal statute, known as the Webb-Kenyon 
Act, prohibiting the shipment or the transportation 
in interstate commerce, from one state into anoth¬ 
er state, of intoxicating liquor which is intended by 
anyone interested therein to be received, possessed, 
sold, or in any manner used in violation of any 
law of the state into which it is sent, is a valid ex¬ 
ercise of the power of congress to regulate com¬ 
merce.^* Although it was not repealed by the 
Eighteenth Amendment to the constitution or the 
National Prohibition Act,^® it was reenacted, 27 
U.S.C.A. § 122, after repeal of the Eighteenth 
Amendment. Its effect in conjunction with that of 
the Twenty-First Amendment to the constitution is 
considered supra § 99. It is not of a penal charac¬ 
ter;^*^ it docs not apply to transportation through 
a state nor does it assume to deal with all inter¬ 
state shipment or transportation of liquor into so- 
called dry or prohibition territory but only with 
cases where there is an unlawful purpose, that is, an 
intention that the liquor shall be received, posses.s- 
ed, sold, or in any manner used in violation of the 
law of the state into which it is shipped or trans¬ 
ported;^® and whether or not the purpo.se is un¬ 
lawful depends on the rule or rules established by 
valid enactments.*® However, it does operate to 

45. W.Va.—Ex parte Pratt. 97 S.E. 
301, 83 W.Va. 61. 

12 C.J. p 89 note 90. 

46. U.S.—Premier-Pabst Sales Co. 
V. McNutt. D.C.Ind., 17 F.Supp. 708. 

47. Ky. — Adams Express Co. v. 
Com.. 157 S.W. 908, 154 Ky. 462, 
48 L.R.A.,N.S., 342. 

46. Ala.—Moragne v. State. 78 So. 
450. 201 Ala. 388. denying certio¬ 
rari 78 So. 98. 16 Ala.App. 351. 

49. U.S.—Adams Express Co. v. 
Kentucky. Ky., 35 S.Ct 824, 238 
U.S. 190, 198, 59 L.Ed. 1267. L.R.A. 
1916C 1273, Ann.Cas.l915D 1167. 

12 C.J. p 90 note 91. 

50. Ala.—Southern Express Co. v. 
Whittle. 69 So. 652. 194 Ala. 406, 
L.R.A.1916C 278. 

S.C.—Brennen v. Southern Express 
Co., 90 S.E. 402, 106 S.C. 102. 

Shipment intended for personal use 
of consignee 

(1) The act does not apply to a 
shipment of intoxicating liquors in¬ 
tended for the personal use of the 
consignee, where the reception and 
possession by a person of Intoxlcat- 


39 . N.H.—Corbin v. McConnell, 52 
A. 447, 71 N.II. 350. 

12 C.J. p 96 note 8.5. 

40. U.S.—Delamaler v. South Da¬ 
kota, 27 S.Ct. 447. 206 U.S. 93. 61 
L.Ed. 724, 10 Ann.Cas. 733, affirm¬ 
ing 104 N.W. 637. 20 S.D. 23. 129 
Am.S.R. 907, 8 L.R.A..N.S.. 774. 

Ky.—Martin v. Com., 167 S.W. 1078, 
154 Ky. 662. 

12 C.J. p 95 note 78. 

41. Ala.—Moragne v. State, 78 So. 
460, 201 Ala. 388, denying certio¬ 
rari 78 So. 98, 16 Ala.App. 351. 

Ga.—W. A. Gaines & Co. v. Holmes, 
114 S.E. 327, 164 Ga. 344, 27 A.L.R. 
98. 

12 C.J. p 96 notes 92, 93. 

42. S.C.—Doolittle v. Trigg, 114 S. 
E. 869, 122 S.C. 1—Monumental 
Brewing Co. v. Whitlock, 97 S.E. 
66, 111 S.C. 198. 

43 . N.J.—Glenmore Distilleries Co. 
of New York v. Fast Trucking, 184 
A. 198, 14 N.J.MiSc. 266. 

44 . U.S.—U. S. V. Di Santo, D.C. 
Ohio. 20 F.Supp. 254—U. S. v. Tur¬ 
ner Bros., D.C.N.T.. 11 F.Supp. 908. 
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remove the protection of the interstate commerce 
clause from intoxicating liquors in certain cases 
and to subject them to the police power of the 
states and as a consequence thereof various 
state statutes which interfere with interstate com¬ 
merce in intoxicating liquors are, nevertheless, val¬ 
id and operative,®^ and they may be violated by 
a transportation of intoxicating liquors, even though 
the shipment originated in another state but of 
course a state statute having a certain force and 
effect by virtue of the Webb-Kenyon Act may be 
repealed by a subsequent inconsistent state statute 
covering the same subject matter.®^ 

Marking and record of shipments. According to 
one view, a state statute requiring shipments of in¬ 


toxicating liquors to be marked as such is invalid 
without reference to the Webb-Kenyon Act, that 
statute having no application;®® but another view 
is that such a statute is authorized by the Webb- 
Kenyon Act and is valid.®® 

It has been both affirmed®^ and denied®* that 
statutes and ordinances requiring common carriers 
to keep and to furnish records of shipments of in¬ 
toxicating liquor conflict with provisions of the 
Interstate Commerce Act prohibiting, with some ex¬ 
ceptions, disclosure by a carrier of information con¬ 
cerning property shipped or that they arc otherwise 
unconstitutional. Since the passage of the Webb- 
Kenyon Act, the conflict, if any, between such state 
statutes and the provisions of the Interstate Com¬ 


ing liquor for his own personal use 
is not prohibited by a valid state 
enactment.—^Adams Express Co. v. 
Kentucky. Ky., 35 S.Ct. 824, 238 U.S. 
190. 59 L..Ed. 1267. L.R.A.1916C 1273, 
Ann.Cas.l915D 1167—12 C.J. p 90 
note 93. 

(2) Conversely. it does apply 
where the reception or possession is 
expressly, or in effect, prohibited by 
a valid state statute. 

U.S.—James Clark Distilling Co. v. 
Western Maryland R. Co., Md.. 37 
act. 180. 242 U.S. 311. 61 L.Ed. 
826. L.R.A.1917B 1218, Ann.Cas. 

1917B 845 — West Virginia v. 
Adams Express Co.. W.Va.. 219 F. 
794. 135 C.C.A. 464, L.R.A.1916C 
291, reversing. D.C., State of West 
Virginia v. Adams Express Co., 219 
F. 331. 

S.C.—^Brennen v. Southern Express 
Co.. 90 S.E. 402. 106 S.C. 102. 

Bl. U.S.—Premier-Pabst Sales Co. v. 
McNutt, D.C.Ind., 17 F.Supp. 708— 
Dugan V. Bridges. D.C.N.H., 16 F. 
Supp. 694, appeal dismissed 57 S. 
Ct. 668, 300 U.S. 684. 81 L.Ed. 887 
—Missouri, K. & T. Ry. Co. v. 
Danciger, Kan., 248 F. 36, 160 C.C. 
A. 176—Theo. Hamm Brewing Co. 
y. Chicago, R. I. & P. Ry. Co., Ill., 
243 F. 143, 166 C.C.A. 9. 

Ala.—State v. Southern Express Co., 
76 So. 343. 200 Ala. 31. 

Me.—State v. Intoxicating Liquors. 

109 A. 267. 119 Me. 1. 

Mo.—City of Kirksville v. Warden, 
207 aw. 66. 276 Mo. 105. 

Pa.—Commonwealth v. Bayne, 72 Pa. 
Super. 44—Commonwealth v. Scan¬ 
lon. 72 Pa. Super. 43—Common¬ 
wealth V. Jacobson, 72 Pa.Super. 
38—Commonwealth v. Hall, 66 Pa. 
Super. 460. 

Tenn.—Haumschilt v. State. 221 S.W. 

196, 142 Tenn. 520. 

Wash.—State v. Great Northern Ry. 
Co.. 167 P. 1117, 97 Wash. 137. de¬ 
nying rehearing 166 P. 1078, 97 
Wash. 187—State v. Great North¬ 


ern Ry. Co., 167 P. 103, 98 Wash. 
197. 

W.Va.—State v. Frazee, 97 S.E. 604, 
83 W.Va. 99—Ex parte Pratt. 97 S. 
E. 301. 83 W.Va. 61. 

12 C.J. p 90 note 96. 

52. Tex.—Gulf, C. & S. F. Ry. Co. v. 

State. Civ.App.. 212 S.W. 845. 

12 C.J. p 91 note 97. 

Ziiqiior intsmdsd for personal nse of 
consignee 

(1) Some state statutes enacted 
since the passage of the Webb-Ken¬ 
yon Act, prohibiting the transporta¬ 
tion from without the state into pro¬ 
hibition territory within the state of 
liquor intended for the personal use 
of the consignee, have been held 
valid. 

U.S.—James Clark Distilling Co. v. 
Western Maryland R. Co., 37 S.Ct. 
180. 242 U.S. 311, 61 L.Ed. 326, L. 
R.A.1917B 1218, Ann.CaB.1917B 846. 
Miss. — American Express Co. v. 
Beer. 66 So. 575, 107 Miss. 528, 
Ann.Cas.l916D 127. 

(2) Others have been held invalid. 
Del.—Van Winkle v. State, 91 A. 386, 

27 Del. 678, Ann.Cas.l916D 104, 88 
A. 807, 27 Del. 406. 

Tenn.—Palmer v. Southern Express 
Co.. 166 S.W. 236, 129 Tenn. 116. 

12 C.J. p 91 note 3. 

State statutea previoualy Inopera¬ 
tive as to interstate shipments, be¬ 
came operative without reenactment 
as to such shipments on the passage 
of the Webb-Kenyon Act.—^West Vir¬ 
ginia V. Adams Express Co.. W.Va., 
219 F. 794, 186 C.C.A. 464, L.R.A. 
1916C 291—12 C.J. p 91 note 98. 
Btatntee previously declared nneon- 
Btitntional 

(1) According to one view, state 
statutes which had been expressly 
declared to be unconstitutional were 
not revived by the federal statute.— 
Atkinson v. Southern Express Co.. 78 
S.E. 616, 94 S.C. 444, 48 L.R.A.,N.S.. 
349. 

(2) According to another view. 
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such statutes, where they remained 
a part of the statutory law. became 
enforceable on enactment of the 
Webb-Kenyon Act.—Stajear v. Dick¬ 
inson. 169 N.W. 756, 186 Iowa 49. 
Mmicipal ordinance 

(1) An ordinance may be a law of 
the state within the meaning of the 
Webb-Kenyon Act.—^Kansas City v. 
Jordan. 163 P. 188, 99 Kan. 814. 

(2) It is not so, however, where 
it is not authorized by the city char¬ 
ter or some other law passed by the 
legislature.—^West Jersey & S. R. Co. 
V. City of Millville. 103 A. 246, 91 
N.J.Law 672. 

63. U.S.—Missouri. K. & T. Ry. Co. 
v. Danciger, Kan., 248 F. 36. 160 
C.C.A. 176—Theo. Hamm Brewing 
Co. V. Chicago, R. I. & P. Ry. Co., 
Ill., 243 F. 143, 166 C.C.A. 9. 

Ala.—Perry v. Southern Express Co., 
81 So. 619, 202 Ala. 663. 

N.C.—State v. Southern Express Co., 
91 S.E. 706, 173 N.C. 753. 

Wash.—State v. Great Northern Ry. 
Co., 165 P. 1073. 97 Wash. 137, re¬ 
hearing denied 167 P. 1073, 97 

Wash. 137. 

64. Ky. — Adams Express Co. v. 
Crigler, etc., Co., 170 S.W. 542, 161 
Ky. 89. 

66. U.S.—Chicago, etc., R. Co. v. 
Giles, D.C.C 0 I 0 .. 236 F. 804. 

66. Wash.—State v. Owen. 166 P. 
793, 97 Wash. 466. 

67. Ga.—Ezell v. Atlanta. 78 S.E. 
821, 140 Ga. 197. 

N.J.—^West Jersey & S. R. Co. v. 
City of Millville. 103 A. 245, 91 
N.J.Law 672. 

68. Kan.—State v. Missouri Pnc. R. 
Co., 162 P. 777. 96 Kan. 609. 

Miss.—^American Express Co. v. Beer. 
65 So. 676. 107 Miss. 628, Ann.Cas. 
1916D 127. 

N.C.—State v. Seaboard Air Line R. 

Co.. 84 S.E. 283, 169 N.C. 296. 
Tenn.—^Palmer v. Southern Express 
I Co.. 166 S.W. 286, 129 Tenn. 116. 



15 C.J.S. COMMERCE §101 

merce Act should not be regarded as controlling, j necessarily ceased to be paramount on the passage 
as the provisions of the Interstate Commerce Act * of the Webb-Kenyon Act.®* 

H. TAXATION 


1. Ik General 


§ 101. General Limitations and Restrictions 

The power to tax Interstate commerce Is vested In 
congress and a state may not tax such commerce In any 
form or manner which shall lay a direct burden on It. 

The power vested in congress to regulate inter¬ 
state and foreign commerce confers the power to 
tax such commerce.®® This power of taxation may 
be exercised to aid and encourage interstate and 


foreign commerce,®^ but it does not include the 
power to tax products before their entry into inter¬ 
state commerce in order to control their production, 
although their production may incidentally affect 
interstate commerce.®^ 

A state or its instrumentalities may not tax inter¬ 
state commerce in any form or manner which shall 
impose a direct burden on such commerce,®^ but it 


59. U.S.—Seaboard Air Line Ry. v. 
State of North Carolina. 38 S.Ct. 
96, 245 U.S. 298, 62 L.Ed. 299, af- 
Arming* State v. Seaboard Air Line 
Hy., 84 S.E. 283, 169 N.C. 295. 

eO, U.S.—Pacific Fruit & Produce 
Co. V. Martin, D.C.Wash.. 16 P. 
Supp. 34—Penn v. Glenn, D.C.I^y., 
10 F.Supp. 483. appeal dismissed, 
C.C.A.. Glenn v. Penn. 84 P.2d 1001 
—Dayton-Goose Creek Ry. Co. v. 
U. S., D.C.Tex.. 287 F. 728, affirmed 
44 S,Ct. 169. 263 U.S. 456. 68 L.Ed. 
388. 33 A.L.H. 472. 

Ala.—City of Roanoke v. Stewart 
Grocery Co., 176 So. 820, 

61. U.S.—Dayton-Goose Creek Ry. 
Co. V. U. S., D.C.Tex., 287 F. 728. 
affirmed 44 S.Ct. 169, 263 U.S. 456, 
68 L.Ed. 388, 83 A.L.R. 472. 
Promotion of public intorcst in rail¬ 
way transportation 
The provision of Transportation 
Act 1920 8 422, requiring railroads to 
pay to the interstate commerce com¬ 
mission's revolving fund one half of 
all net earnings in excess of six per 
cent for the promotion of the public 
interest in railway transportation, is 
within the power of congress as a 
legitimate tax imposed on all rail¬ 
roads to further interstate com¬ 
merce.—Dayton-Goose Creek Ry. Co. 
V. U. S., D.C.Tex., 287 F. 728, af¬ 
firmed 44 S.Ct. 169, 263 U.S. 456, 68 
L.Ed. 388. 33 A.L.R. 472. 

68 . U.S.—Butler v. U. S., C.C.A. 
Mass., 78 F.2d 1. reversing, D.C., 
Franklin Process Co. v. Hoosac 
Mills Corporation. 8 F.Supp. 552, 
certiorari granted U. S. v. Butler, 
66 S.Ct. 144, 296 U.S. 561, 80 L.Ed. 
896, affirmed 66 S.Ct. 312, 297 U. 
S. 1, 80 L.Ed. 477, 102 A.L.R. 914— 
Penn v. Glenn, D.C.Ky.. 10 F.Supp. 
483, appeal dismissed, C.C.A., 
Glenn v. Penn, 84 F.2d 1001. 
Frooossiag taxes 

(1) Act authorizing secretary of 
agriculture to impose taxes on pro¬ 
cessing of agricultural products, to 
provide funds for controlling and 
regulating production of basic agri¬ 


cultural commodities through volun¬ 
tary agreements with producers for 
reduction of acreage or production in 
consideration of rental or benefit 
payments, is beyond power of con¬ 
gress in that the tax is not on in¬ 
terstate commerce.—Butler v. U. S., 
C.C.A.Mass., 78 F.2d 1. reversing, D. 
C., Franklin Process Co. v. Hoosac 
Mills Corporation. 8 F.Supp. 552, cer¬ 
tiorari granted U. S. v. Butler. 66 S. 
Ct. 144. 296 U.S. 561. 80 L.Ed. 396, 
affirmed 56 S.Ct. 312. 297 U.S. 1. 80 
L.Ed. 477. 102 A.L.R. 914~John A. 
Gebelein, Inc., v. Milbourne, D.C.Md.. 
12 F.Supp. 105. 

(2) In an earlier case, although 
the act was held unconstitutional, 
the court held that it was not such 
a regulation of commerce as to tran¬ 
scend the power of congress.—F. G. 
Vogt & Sons v. Rothensies. D.C.Pa., 
11 F.Supp. 225. 

63. U.S.—Coverdale v. Arkansas- 
Louisiana Pipe Line Co., La., 58 S. 
Ct. 736, 303 U.S. 604, 82 L.Ed. 604, 
reversing, D.C., Arkansas-Louisi- 
ana Pipe Line Co. v. Coverdale, 20 
F.Supp. 676—State of Minnesota 
v. Blasius, 54 S.Ct. 34. 290 U.S. 1, 
78 L.Ed. 131, reversing State v. 
Blasius, 245 N.W. 612. 187 Minn. 
420, certiorari granted Slate of 
Minnesota v. Blasius, 53 S.Ct. 656. 
289 U.S. 717, 77 L.Ed. 1470—Anglo- 
Chilean Nitrate Sales Corporation 
v. State of Alabama, 53 S.Ct. 373, 
288 U.S. 218, 77 L.Ed. 710, revers¬ 
ing State V. Anglo-Chilean Nitrate 
Sales Corporation, 142 So. 87, 225 
Ala. 141—Atlantic Coast Line R. 
Co. V. Doughton. N.C., 43 S.Ct. 620. 
262 U.S. 413, 67 L.Ed. 1061—Jewel 
Tea Co. v. City of Troy, Ill., C.C.A. 
Ill., 80 F.2d 366—Pacific Fruit & 
Produce Co. v. Martin. D.C.Wash., 
16 F.Supp. 34—^Northern Pac. Ry. 
Co. V. Henneford, D.C.Wash., 15 F. 
Supp. 302, reversed on other 
grounds Henneford v. Northern 
Pac. Ry. Co.. 58 S.Ct. 416, 303 U. 
S. 17, 82 L.Ed. 619 — Streckfus 
Steamers v. Fox, D.C.W.Va.. 14 F. 
Supp. 312. 


Ala.—City of Roanoke v. Stewart 
Grocery Co., 176 So. 820. 

Cal.—Matson Nav. Co. v. State Board 
of Equalization of California, 43 P. 
2d 806, 3 Cal.2d 1. affirmed 56 S.Ct. 
663, 297 U.S. 441, 80 L.Ed. 791. re¬ 
hearing denied 56 S.Ct. 666, 297 U. 
S. 728, 80 L.Ed. 1011. 

Ill.—O'Gara Coal Co. v. Emmerson. 

156 N.E. 814, 326 Ill. 18. 

Minn.—State v. Wells Fargo & Co., 
179 N.W. 221, 146 Minn. 444. 

Miss.—Chassanoil v. City of Green¬ 
wood. 148 So. 781, 166 Miss. 848, 
affirmed 54 S.Ct. 541, 291 U.S. 684. 
78 L.Ed. 1004, rehearing denied 64 
S.Ct. 627, 292 U.S. 601, 78 L.Ed. 
1464—Miller v. Illinois Cent. R. 
Co., Ill So. 658, 146 Miss. 422. 
N.J.-—Ross V. Mayor and Council of 
Borough of Edgewater, 180 A. 866, 
116 N.J.Law 477, affirmed 184 A. 
810, 116 N.J.Law 447, certiorari de¬ 
nied 57 S.Ct. 37, 299 U.S. 643, 81 
L.Ed. 400. 

N.Y.—Compagnie Generale Transat- 
lantique v. McGoldriek, 4 N.Y.S.2d 
661, 254 App.Div. 237. 

N.C.—Maxwell v. Kent-Coffey Mfg. 
Co., 168 S.E. 397, 204 N.C. 365, 90 
A.L.R. 476, affirmed Kent-Coffey 
Mfg. Co. V. Maxwell. 54 S.Ct. 437, 
291 U.S. 642, 78 L.Ed. 1040. 

S.D.—Flannery v. Welsh. 251 N.W. 
216, 61 S.D. 666—State ex rel. Bot¬ 
kin V. Welsh, 251 N.W. 189, 61 S. 
D. 593. 

Tex.—State v. Humble Pipe Line Co., 
247 S.W. 1082, 112 Tex. 375. 

Vt.—^Vermont & C. R. Co. v. Vermont 
Cent. R. Co., 21 A. 262. 731, 63 Vt. 
1, 10 L.R.A. 562. 

Wash.—Williams v. Hamilton, 76 P. 
2d 1029—Vancouver Oil Co. v. 
Henneford, 49 P.2d 14, 183 Utah 
317. 

12 C.J. p 96 note 98. p 97 notes 99, 1. 

Bisk of doable taxation 

Interstate commerce may not be 
subjected to the risk of a double tax 
burden to which intra-state com¬ 
merce is not exposed under the Com¬ 
merce Clause of the federal Consti¬ 
tution.—J. D. Adams Mfg. Co. y. 
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may impose a tax which affects interstate commerce 
only incidentally and not directly if not imposed 
with the covert purpose of defeating federal con¬ 
stitutional rights.®^ The difficulty has been, and is, 
to distinguish between legitimate attempts to exert 
the taxing power of the state and those laws which, 
although in the guise of taxation, impose real bur¬ 
dens on interstate commerce as such.®® In deter¬ 
mining whether a state taxation law is invalid as a 
burden on, and an interference with, interstate com¬ 
merce, the purpose of the taxation, or the intent of 
the framers of the statute, is immaterial,®® as is 
also the mode of collection provided,®^ and the no¬ 
menclature of the statute.®® A test whether a tax 
is a burden on interstate commerce is whether it 
fluctuates in proportion with the amount of inter¬ 
state business done.®® The exemption of those en¬ 
gaged in interstate commerce from taxation bcirne 
by others should not be extended beyond the neces¬ 
sity of keeping interstate commerce free from in¬ 
terference,^® and any tax which does no more than 
impose upon those engaged in interstate commerce 
or their property a reasonable share of the burdens 


of government will not be condemned.^^ Whenev¬ 
er the subjects of taxation can be separated, so that 
that which arises from interstate commerce can be 
distinguished from that which arises from com¬ 
merce wholly within the state, the distinction will be 
acted on by the courts, and the state will be per¬ 
mitted to collect the tax arising on commerce solely 
within its own territory."^® Where a carrier is en¬ 
gaged in both interstate and intra-state business, 
in the imposition of a tax on such carrier in the in¬ 
terstate business must be discriminated from the 
intra-state business, or it must be made capable of 
such discrimination, so that it may clearly appear 
that the intra-state business alone is taxed.^® 

§ 102. Discrimination 

A state may not discriminate In Its taxation against 
products of other states or foreign countries. 

A state may not in any way discriminate in its 
taxation against interstate commerce or the prod¬ 
ucts and manufactures of other states or foreign 
countries.'^^ While there is no discrimination, 


Storen. 68 S.Ct. 913. 304 U.S. 307. 821 
L.Ed. 1365, modifying: Storen v. J. D. 
Adame Mfg. Co., Ind., 7 N.E.2d 941, 
mandate conformed to 16 K.E.2d 
1016. 

Proof to allow burden on oommeroe 

One engraged in Interstate com¬ 
merce to show taxing statute uncon¬ 
stitutional burden on interstate com¬ 
merce must show that In actual 
practice tax falls with disproportion¬ 
ate economic weight on it.—Inter¬ 
state Busses Corporation v. Blodgett, 
Conn., 48 S.Ct. 230, 276 U.S. 245, 72 
L.Ed. 651, affirming. D.C., 19 F.2d 
256. I 

WL U.S.—Hump Hairpin Mfg. Co. v. 
Emmerson. Ill., 42 S.Ct. 306, 258 U. 
S. 290. 66 L.Ed. 622—The Best 
Foods V. Welch, D.C.Idaho, 34 F.2d 
682—Chicago, M., St. P. & P. R. 
Co. V. Hedges, D.C.Wash., 6 F. 
Supp. 752. 

La.—State v. Albert Mackle Co., 80 
So. 582, 144 La. 339. 

Wash.—Puget Sound Stevedoring Co. 
V. State Tax Commission of Wash¬ 
ington, 63 P.2d 532. 

12 C.J. p 97 note 3. 

06^ U.S.—U. S. Express Co. v. Minne¬ 
sota. 32 S.Ct. 211, 223 U.S. 335, 56 
L.Ed. 469, affirming 131 N.W. 489, 
114 Minn. 346, 37 L.R.A.,N.S., 1127. 
12 C.J. p 97 note 4. 

Sstormlaatloa oa praotloal ooasider- 
atioas 

For tax purposes, what constitutes 
commerce, manufacture, or produc¬ 
tion should be determined on prac¬ 
tical considerations.—Utah Power & 
Light Co. y. Pfost. Idaho. 62 S.Ct. 


648, 286 U.S. 165, 76 L.Ed. 1038, af¬ 
firming. D.C.. 64 F.2d 803. 

66. U.S.—Helsler v. Thomas Col¬ 
liery Co.. 43 S.Ct. 83. 260 U.S. 245, 
67 L.Ed. 237, affirming 118 A. 394. 
274 Pa. 448. 

12 C.J. p 97 note 6. 

Brror of administrative oflioer as af¬ 
fected by legislative Intention 

Where legislative intention was 
not to tax interstate commerce, er¬ 
ror of administrative officers or court 
in determining particular transac¬ 
tion constitutes interstate commerce 
does not affect validity of taxing 
statute.—-Chassanoil v. City of 
Greenwood, 148 So. 781, 166 Miss. 
848, affirmed 54 S.Ct. 541, 291 U.S. 
584, 78 L.Ed. 1004, rehearing denied 
54 S.Ct. 627, 292 U.S. 601, 78 L.Ed. 
1464. 

67. U.S.—State Freight Tax Case, 
Pa., 16 Wall. 232, 21 L.Ed. 146. 

68 . Cal.—^Perkins Mfg. Co. v. Jor¬ 
dan, 254 P. 651, 200 Cal. 667. 

Tex.—State v. Pioneer Oil & Refln- 
ing Co., Com.App., 292 S.W. 869, 
reversing Pioneer Oil & Refining 
Co. v. State, Civ.App., 273 S.W. 
616. 

09. La.—Krauss Bros. Lumber Co. 
V. Board of Assessors, 88 So. 897, 
148 La. 1057, certiorari denied 42 
act. 48, 267 U.S. 636, 66 L.Ed. 
409, error dismissed 42 S.Ct. 96, 
257 U.S. 618, 66 L.Ed. 400. 

N.T.—People ex rel. Commercial Ca¬ 
ble Co. V. State Board of Tax 
Com’rs, 166 N.Y.S. 62, 99 Misc. 
682. 

70. U.S.—Coverdale v. Arkansas- 
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Louisiana Pipe Line Co., La., 58 
S.Ct. 736, 303 U.S. 604, 82 L.Ed. 
604, reversing, D.C., Arkansas- 
Louisiana Pipe Line Co. v. Cover- 
dale, 20 F.Supp. 676. 

71. U.S.—Western Live Stock v. 
Bureau of Revenue, 68 S.Ct. 646, 
303 IT.S. 250, 82 L Ed. 823, affirm¬ 
ing 67 P.2d 505, 41 N.M. 288. 

Ind.—Storen v. J. D. Adams Mfg. Co., 
7 N.E.2d 941, modified on other 
grounds J. D. Adams Mfg. Co. v. 
Storen. 58 S.Ct. 913. 304 U.S. 307, 
82 L.Ed. 1365, mandate conformed 
to 15 N.E.2d 1016. 

Begoiremeat of practical distlnctloiLs 

The opposing demands that inter¬ 
state commerce shall bear its share 
of local taxation and that it shall 
not, on the other hand, be subjected 
to multiple tax burdens merely be¬ 
cause it is Interstate commerce, re¬ 
quire practical, rather than logical, 
distinctions.—Western Live Stock v. 
Bureau of Revenue, 58 S.Ct. 546, 303 
U.S. 250, 82 L.Ed. 823, affirming 67 
P.2d 505, 41 N.M. 288. 

72. U.S.—New York v. Knight, N. 
V., 24 S.Ct. 202, 192 U.S. 21, 48 
L.Ed. 325—Lehigh Valley R. Co. v. 
Pennsylvania, Pa., 12 S.Ct. 806, 146 
U.S. 192, 36 L.Ed. 672. 

12 C.J. p 97 note 8. 

73. U.S.—^Pacific Express Co. v. 
Seibert. Mo., 12 S.Ct. 260, 142 U.S. 
839, 86 L.Ed. 1036. 

12 C.J. p 97 note 7. 

74. U.S.—Lacoste v. Department of 
Conservation of State of Louisia¬ 
na, 44 S.Ct. 186, 263 U.S. 645, 68 
LbEd. 487, affirming 92 So. 881, 161 
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where the same tax is laid on goods of another state 
or instrumentalities of interstate commerce as is 
laid on domestic products or instrumentalities of in¬ 
trastate commerce, *^5 a state tax on interstate com¬ 


merce is not made valid by the fact that it is laid 
without discrimination on both state and interstate 
commerce."^® 


2. Pboperty Tax 


§ 103. Subjects of Commerce 

The test of a state's power to tax articles of com¬ 
merce is whether the exercise of such power amounts to 
regulation of interstate commerce. 

The test of a state’s power to tax articles of com¬ 
merce is whether the exercise of such power 
amounts to regulation of interstate commcrcc.^^ 

§ 104. - Property in Transit 

Property In interstate transit is not taxable by the 
states. 

Property while actually in transit in interstate 
commerce is not taxable by the state of origin, the 
state of destination, or intermediate states,*^** and 
the operation of this rule is not affected by the fact 
that the owner of the property is a citizen of the 


state.*^® So a state statute requiring all carriers do¬ 
ing Imsiness in the state to pay a tax on all mer¬ 
chandise carried, based on the weight of the mer¬ 
chandise, is in conflict with the commerce clause of 
the constitution, in so far as it relates to interstate 
traffic.®® To be immune from local taxation the 
commodity must be in actual continuous transit in 
interstate commerce,®^ the crucial question being 
continuity of transit,®2 but the goods are not nec¬ 
essarily subject to local taxation because of a tem¬ 
porary interruption or cessation of movement,®® 
such as a break in the continuity of the journey to 
facilitate, or in the furtherance of, transportation.®^ 
Whether goods become subject to local taxation at 
the point where their movement has been interrupt¬ 
ed must be determined from the surrounding cir- 


Lia. 909—Atlantic Coast Line R. 
Co. V. Doughton, N.C.. 43 S.Ct. 620. 
262 U.S. 413. 67 L.Ed. 1051. 

N.J.—-Weimar Storage Co. v. Dill, 
143 A. 438, 103 N.J.Eq. 307. 

Tenn.—Nashville Tobacco Works v. 
CMty of Nashville. 260 S.W. 449. 149 
Tenn. 551. 

12 C.J. p 98 note 10. 

Bstablishment of economio barriers 
State’s exerci.se of taxing power 
will not be sustained if it establishes 
economic barriers against competi¬ 
tion with products of other states 
or their residents* labor.—Asher v. 
Ingels, D.C.Cal., 18 F.Supp. 654. 

75. U.S.—Ex p. Hanson. D.C.Or., 28 
F. 127. 

Tenn.—Interstate Transit v. Lindsey, 
29 S.W.2d 257, 161 Tenn. 56. re¬ 
versed on other grounds 61 S.Ct. 
380, 283 U.S. 18.7, 75 L.Ed. 958. 

78. U.S.—J. D. Adams Mfg. Co. v. 

Storen, 58 S.Ct. 913, 304 U.S. 807, 
82 L.Ed. 1365, modifying Storen v. 
J. D. Adams Mfg. Co., Ind., 7 N.E. 
2d 941, mandate conformed to 15 
N.E.2d 1016. 

Neb.—Purchase v. State, 191 N.W. 

677, 109 Neb. 467. 

12 C.J. p 98 note 12. 

77 . U.S.—Missouri Pac. R. Co. v. 
Schnipper, D.C.Ill., 61 F.2d 749, af¬ 
firmed, C.C.A., 56 F.2d 30. 

78 . U.S.—State of Minnesota v. Bla- 
Bius. 54 S.Ct. 84. 290 U.S. 1. 78 L. 
Ed. 131, reversing State v. Blasius, 
245 N.W. 612, 187 Minn. 420, cer¬ 
tiorari granted State of Minnesota 
V. Blasius, 68 S.Ct. 656, 289 U.S. 


717, 77 L.Ed. 1470—Missouri Pac. 

R. Co. V. Schnipper. D.C.Ill., 51 F. 
2d 749, affirmed, C.C.A.. 56 F.2d 30. 

Ky.—Cumberland Pipe Line Co. v. 
Commonwealth ex rel. Sheriff of 
Estlll County, 79 S.W.2d 366, 258 
Ky. 90. 

Mont.—Hayes v. Smith, 192 P. 615, 
58 Mont. 306. 

Okl.—Slate ex rel. Hlrschl v. Empire 
Oil & Refining Co., 42 P.2d 127, 171 
Okl. 138. 

Vt.—Champlain Realty Co. v. Town 
of Braltleboro, 43 S.Ct. 146, 260 
U.S. 366, 67 LEd. 309. 25 A.L.R. 
1195, reversing 113 A. 806. 96 Vt. 
216, certiorari granted 42 S.Ct. 61, 
257 U.S. 626, 66 L.Ed. 404. 

Wls.—Sentinel Co. v. City of Mil¬ 
waukee. 224 N.W. 130, 198 Wis. 290 
—Nash Sales v. City of Milwaukee, 
224 N.W. 126, 198 Wis. 281. 

12 C.J. p 98 note 14. 

78. U.S.—Bacon v. Illinois, 83 S.Ct. 

299, 227 U.S. 604, 67 L.Ed. 616, af¬ 
firming 90 N.E. 686. 243 Ill. 313, 44 
L.R.A.,N.S.. 686. 

80. U.S.—Fargo v. Stevens, Mieh., 7 

S. Ct. 867, 121 U.S. 230, 30 L.Ed. 888 
—Pickard v. Pullman Southern Car 
Co., Tenn., 6 S.Ct. 635, 117 U.S. 84, 
29 L.Ed. 785. 

12 C.J. p 98 note 15. 

81. U.S.—Champlain Realty Co. v. 
Town of Braltleboro, 43 S.Ct. 146, 
260 U.S. 366, 67 L.Ed. 309, 26 A.L. 
R. 1195, reversing 113 A. 806, 96 
Vt. 216, certiorari granted 42 S.Ct. 
61, 257 U.S. 626, 66 L.Ed. 404. 

Ky.—Commonwealth, by Nelson, v. 
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Dixie Greyhound Lines. 72 S.W.2d 
10.^2, 255 Ky. 311. 

Vt.—Central Vermont Ry. v. Camp- 
beJl, 192 A. 197, 108 Vt. 610, 111 
A.L.R. 176. 

12 C.J. p 98 note 18. 

88 . U.S.—State of Minnej^ota v. Bla- 
siUR, 54 S.Ct. 34, 290 U.S. 1, 78 
L.Ed. 331, reversing State v. Bla- 
sius, 245 N.W. 612, 187 Minn. 420, 
certiorari granted State of Minne¬ 
sota V. Blasius, 53 S Ct. 656, 289 

U. S. 717, 77 L.Ed. 14 70. 

83, U.S.—State of Minne.sota v. Bla- 
siUB, supra—Mis.«?ouri Pac. R. Co. 

V. Schnipper. D.C.Ill , .51 F.2d 749, 
affirmed, C.C.A.. .56 F.2d 30 

N.J.—State V. Carngan, 39 N.J.Law 
35—State v. Engle, 34 N.J.Law 42b. 

Vt.—Central Vermont Ry. v. Camp¬ 
bell. 192 A. 197, 108 Vt. 610, 111 
A.L.R. 175. 

84- U.S.—Carson Petroleum Co. v. 
Vial, 49 S.Ct. 292, 279 U.S. 96, 73 
L.Ed. 626, reversing 117 So. 432, 
166 La. 378, appeal and error dis¬ 
missed 49 S.Ct. 24. 278 ITS. 560, 73 
L.Ed. 505, and certiorari granted 
49 S.Ct. 81, 278 U.S. 595. 73 L.Ed. 
626—Champlain Realty Co. v. Town 
of Brattleboro, 43 S.Ct. 146, 260 U. 
S. 366. 67 L.Ed. 309. 26 A.L.R. 1195. 
reversing 113 A. 806, 95 Vt. 216, 
certiorari granted 42 S.Ct. 61, 267 
U.S. 626. 66 L.Ed. 404—Missouri 
Pae. R. Co. v. Schnipper, D.C.Ill., 
61 P.3d 749, affirmed, C.C.A., 66 P. 
2d 30. 

Cal.—Philippine Refining Corporation 
of New York v. Contra Costa Coun¬ 
ty. 76 P.2d 163, 24 Cal.App.2d 665. 
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cumstances at the time,*® including various factors 
such as the intention of the owner and the occasion 
or purpose of the interruption.*® It is not control¬ 
led by the nature of the billing**^ or the lack of 
knowledge of the ultimate destination at the time of 
shipment,** or by the fact that the goods at the 
point of interruption may be under the control of 
the owner with power to withdraw or divert the 
goods.** After reaching their destination, goods 
become subject to local taxation although intended 
for subsequent sale or shipment in interstate com¬ 
merce.*® 

In accordance with the above rules, continuity of 
transit has been held broken under the particular 
circumstances, subjecting the commodities to local 
taxation, as to oil in storage awaiting further ship¬ 
ment.*^ cigarettes repacked to fill local orders and 


then reshipped,** cattle in stockyards awaiting 
sale,** automobiles stored until delivery or sale,*® 
and railroad ties held up for the purpose of creo- 
soting before distribution along the route of the 
carrier.** Continuity has been held not broken as 
to petroleum oil*® and cocoanut oil**^ stored in fur¬ 
therance of continued transportation, logs delayed 
in a stream,** coal unloaded from cars for ship¬ 
ment by boat,** and wood pulp stored during the 
winter season until navigation opened.^ 

§ 105. -Imports 

A state cannot impose a tax on goods transported 
Into the state until they lose their character as imports 
and have become Intermingled with the common mass of 
property in the state. 

A state is prohibited, not only by the commerce 
clause of the United States constitution, Constitu- 


8Si U.S.—state of Minnesota v. Bla- 
sius. 54 S.Gt. 34, 290 U.S. 1. 78 L. 
Ed. 131, reversing: State v. Blasius. 

245 N.W. 612, 187 Minn. 420. cer¬ 
tiorari grranted State of Minnesota 
V. Blasius, 53 S.Ct. 656. 289 U.S. 
717, 77 L.Ed. 1470—Missouri Pac. 
R. Co. v. Schnipper, D.C.Ill., 61 F. 
2d 749, affirmed, C.C.A., 56 F.2d 30. 

DetexmlaatloiL by rlffbt to flz rates 
The riifht of the state to tax is 
affected by some considerations 
which are less applicable to rate 
regrulation, and the concurrence in 
the state of the rigrht to tax and the 
right to fix transportation rates is 
not inevitable.—^Atlantic Coast Line 
R. Co. V. Standard Oil Co. of Ken¬ 
tucky, C.C.A.Ky., 16 P.2d 441, modi¬ 
fying, D.C., Standard Oil Co. of Ken¬ 
tucky V. Atlantic Coast Line R. Co., 
13 ii'.2d 633, certiorari granted 47 S. 
Ct. 475, 273 U.S. 691, 71 L.Ed. 842, 
affirmed in part and reversed in part 
Atlantic Coast Line R. Co. v. Stand¬ 
ard Oil Co.. 48 S.Ct. 107. 275 U.S. 267, 
72 L.Ed. 270. 

861 U.S.—Champlain Realty Co. v. 
Town of Brattleboro, 43 S.Ct. 146, 
260 U.S. 366, 67 L.Ed. 309. 25 A. 
L.R. 1195, reversing Judgment 113 
A. 806, 96 Vt. 216, certiorari grant¬ 
ed 42 S.Ct. 51, 267 U.S. 626, 66 L. 
Ed. 404—Gulf Refining Co. of 
Louisiana v. Phillips, C.C.A.La., 11 
F.2d 967, affirming, D.C., 5 F.2d 
514, and certiorari denied 47 S.Ct. 
93. 273 U.S. 697, 71 L.Ed. 845, and 
Gulf Refining Co. of Louisiana v. 
Sandlin, 47 S.Ct. 98. 273 U.S. 697, 
71 L.Ed. 846. 

Okl.—Magnolia Petroleum Co. v. 
Board of Com'rs of McClain Coun¬ 
ty. 63 P.2d 6, 178 Okl. 484. 

87. U.S.—State of Minnesota v. Bla- 
slus, 64 S.Ct. 34, 290 U.S. 1, 78 L. 
Ed. 131, reversing State v. Blasius, 

246 N.W. 612, 187 Minn. 420, certio¬ 
rari granted State of Minnesota v. 

. Blasius, 68 S.Ct. 666, 289 U.S. 717, 


77 L.Bd. 1470—Missouri Pac. R. Co. 
v. Schnipper. D.CLIll., 61 P.2d 749, 
affirmed. C.C.A.. 56 F.2d 30. 
ae. U.S.—Missouri Pac. R. Co. v. 
Schnipper, supra. 

89. U.S.—Missouri Pac. R. Co. v. 
Schnipper, supra. 

90. U.S.—State of Minnesota v. Bla¬ 
sius. 54 S.Ct. 34. 290 U.S. 1, 78 L. 
Ed. 131, reversing State v. Blasius, 
245 N.W. 612, 187 Minn. 420, cer¬ 
tiorari granted State of Minnesota 
V. Blasius, 53 S.Ct. 656, 289 U.S. 
717, 77 L.Ed. 1470—Missouri Pac. 
R. Co. V. Schnipper, D.C.Ill., 61 F. 
2d 749, affirmed, C.C.A., 56 F.2d 30. 

N.C.—Pocomoke Guano Co. v. Biddle, 
73 S.E. 996, 158 N.C. 212. 

91. U.S.—Prairie Oil & Gas Co. v. 
Jefferson County. Tex., C.C.A.Tex., 

76 F.2d 646—Gulf Refining Co. of 
Louisiana v. Phillips, C.C.A.La., 11 
P.2d 967, affirming, D.C.. 6 F.2d 
514, and certiorari denied 47 S.Ct. 
93, 273 U.S. 697, 71 L.Ed. 845, and 
Gulf Refining Co. of Louisiana v. 
Sandlin. 47 S.Ct. 93. 273 U.S. 697, 
71 L.Ed. 845. 

Okl.—Magnolia Petroleum Co. v. 
Board of Com’rs of McClain Coun¬ 
ty, 63 P.2d 6. 178 Okl. 484. 

Wash.—Union Oil Co. of California 
V. State, 216 P. 22, 125 Wash. 327. 

98. U.S.—Interstate Tobacco Co. v. 

Grosjean, D.C.La., 2 F.Supp. 220. 
93ii U.S.—State of Minnesota v. Bla¬ 
sius, 64 S.Ct. 34. 290 U.S. 1, 78 L. 
Ed. 131, reversing State v. Blasius, 
245 N.W. 612, 187 Minn. 420, certio¬ 
rari granted State of Minnesota v. 
Blasius, 53 S.Ct. 656, 289 U.S. 717, 

77 L.Bd. 1470. 

94b Minn.—State v. Maxwell Motor 
Sales Corporation, 171 N.W. 666, 
142 Minn. 226. 

86k U.S.—Missouri Pac. R. Co. v. 
Schnipper, D.C.I11.. 61 F.2d 749, af¬ 
firmed. C.C.A., 66 F.8d 80. 
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96l U.S.—Carson Petroleum Co. v. 
Vial, 49 S.Ct. 292. 279 U.S. 95, 73 
L.Ed. 626, reversing 117 So. 432, 
166 La. 378, appeal and error dis¬ 
missed 49 S.Ct. 24. 278 U.S. 560, 73 
L.Ed. 605, and certiorari granted 
49 S.Ct. 81. 278 U.S. 595. 73 L.Ed. 
626. 

Awaiting ship or snlBoient cargo 

Oil transported into state by rail 
and stored for exportation, awaiting 
ship or accumulation of sufficient 
cargo, was held exempt from state 
taxation.—Carson Petroleum Co. v. 
Vial, 49 S.Ct. 292, 279 U.S. 96, 73 
L.Ed. 626, reversing 117 So. 432, 166 
La. 378, appeal and error dismissed 
49 S.Ct. 24, 278 U.S. 660, 73 L.Ed. 
505, and certiorari granted 49 S. 
Ct. 81, 278 U.S. 595, 73 L.Ed. 526. 
Storage until entrance into pipe line 
Oil pumped through pipe line, on 
its way from one state to a point in 
another, was held a subject of inter¬ 
state commerce and exempt from lo¬ 
cal taxation, notwithstanding run¬ 
ning of oil into tanks in taxing dis¬ 
trict where tank storage thereof was 
merely temporary until oil could en¬ 
ter pipe line and continue Its Jour¬ 
ney.—State ex rel. Hirschl v. Empire 
Oil & Refining Co., 42 P.2d 127, 171 
Okl. 138. 

97. Cal.—Philippine Refining Corpo¬ 
ration of New York v. Contra Cos¬ 
ta County. 76 P.2d 163, 24 Cal.App. 
2d 666. 

90t U.S.—Champlain Realty Co. v. 
Town of Brattleboro, 43 S.Ct. 146. 
260 U.S. 366, 67 L.Ed. 309. 25 A.L. 
R. 1195, reversing 113 A. 806, 96 
Vt. 216, certiorari granted 42 S.Ct. 
61. 257 U.S. 626, 66 L.Ed. 404. 

98. N.J.—Berwind, etc., Coal Co. v. 
Jersey City, 67 A. 181, 75 N.J.Law 
76. 

1. Minn.—State v. Hammermill Pa¬ 
per Co.. 184 N.W. 182. 149 Minn. 
414. 
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tion article 1 § 8 paragraph 3, but also as to im¬ 
ports from foreign countries, by the clause forbid¬ 
ding a state from laying imposts or duties on im¬ 
ports or exports, Constitution article 1 § 10 para¬ 
graph 2, from imposing a tax on goods transported 
into a state as long as they remain imports,2 or 
from levying a discriminating tax on foreign or do¬ 
mestic imports, even after they have become min¬ 
gled with the common mass of property of the 
state.2 So long as goods from a foreign country 
remain the property of the importer, in the original 
form or package in which imported, they retain 
their character of imports and a tax on them by a 
state is unconstitutional,^ but after the goods have 


arrived in the state and have been sold or removed 
from their original packages or have by their use 
become mingled with, and part of, the general mass 
of property in the state, they lose their character 
as imports, and may be taxed in the same manner 
that other similar property in the state is taxed.^ 
The mere offering of the goods for sale does not 
subject them to taxation by the state,® but a pledge 
or mortgage constitutes such a beneficial use of the 
goods as to render them taxable.^ The property 
need not necessarily be imported in packages to be 
immune from state taxation if it retains its original 
form.® Goods from another state which have come 
to rest and acquired a situs in the destination state 


2. U.S.—Ani?lo-rhi1ean Nitrate Sales 

Corporation v. Slate of Alabama, 
53 S.Ct. 373, 288 U s. 218. 77 L.Kd. 
710, roversingr State v. Anglo-Chl- 
lean Nitrate Sales Corporation, 142 
So. 87, 225 Ala. 141—American 

Steel, etc., Co. v. Speed, Tenn., 24 
S.Ct. 365. 192 U.S. 500, 48 L.Ed. 538 
—Norfolk, etc., R. Co. v. Sima, N. 
Cm 24 S.Ct. 151, 191 US. 441, 48 
L.Ed. 254—Philippine Reflningr Cor¬ 
poration of New York v. Contra 
Coata County, 76 P.2d 163, 24 Cal. 
App.2d 665. 

Mass.—Farr Alpaca Co. v. Common¬ 
wealth. 98 N.E. 1078, 212 Mass. 
156. 

12 C.J. p 99 note 21. 

Blactrlcity 

State cannot tax Interstate sale of 
electricity.—South Carolina Power 
Co. V. South Carolina Tax Commis¬ 
sion, D.C.S.C., 60 F.2d 528, affirmed 
Rroad River Power Co. v. Query, 
53 S.Ct. 326, 288 U.S. 178, 77 L.Ed. 
685. 

3. U.S.—Caldwell v. North Carolina, 
N.C.. 23 S.Ct. 229, 187 U.S. 622, 47 
L.Ed. 336. 

12 C.J. p 99 note 22. 

4. U.S.—^Anglo-Chilean Nitrate Sales 
Corporation v. State of Alabama. 
53 S.Ct. 373, 288 U.S. 218, 77 L.Ed. 
710, reversing: State v. Ang:lo-Chi- 
lean Nitrate Sales Corporation, 142 
So. 87, 225 Ala. 141—Gallardo v. 
La Planta Tobacco Co., C.C.A. 
Porto Rico, 21 F.2d 1012, certiorari 
dismissed Fajardo Suxar Co. of 
Porto Rico V. Qallardo, 48 S.Ct. 
627, 277 U.S. 611, 72 L.Ed. 1016— 
Porto Rico Tax Appeals, C.C.A. 
Porto Rico, 16 F.2d 545, certiorari 
Xfanted Smallwood v. Gallardo, 47 

S.Ct. 659, 274 U.S. 732, 71 L.Ed. 
1327 and Valdes v. Gallardo, 47 S. 
Ct. 669, 274 U.S. 732, 71 L.Ed. 1327, 
reversed on other grrounds Small¬ 
wood v. Gallardo, 48 S.Ct. 23, 276 
U.S. 56, 72 L.Ed. 162—City of Gal¬ 
veston V. Mexican Petroleum Cor¬ 
poration, D.C.Tex., 16 F.2d 208. 

Cal.—Imperial Development Co. v. 
Imperial County, 191 P. 53, 47 Cal. 


App. 794—Imperial Development 
Co. V. City of Calexico, 191 P. 50, 
47 Cal.App. 666. 

Hawaii.—In re Paclfle Guano & Fer¬ 
tilizer Co., 32 Hawaii 431. 

Mich.—City of Detroit v. Lake Su¬ 
perior Paper Co., 167 N.W. 852. 202 
Mich. 22. 

12 C.J. p 99 note 24, p 114 note 77. 
OompraMinff of cotton 

The compressing for shipment of 
imported cotton does not so change 
its original form as to render it lia¬ 
ble to state taxation, although in 
compressing the cover is temporarily 
removed.—Southern Pac. Co. v. City 
of Calexico, D.C.Cal., 288 F. 634. 
Storngo In anothar’s warahonaa 
That imported cotton Is stored in 
the warel^ouse of another than the 
importer, and thereby incidentally 
subjected to a storage lien, does not 
change its character as ’an import.— 
Southern Pac, Co. v. City of Calexico, 
supra. 

5. U.S.—New York v. Wells, N.Y., 

28 S.Ct. 193, 208 U.S. 14, 52 L.Ed. 
370—Southern Pac. Co. v. City of 
Calexico, D.C.Cal., 288 F. 634. 

La.—State v. Board of Assessors, 15 
So. 10, 46 La.Ann. 145, 49 Am.S.R. 
318. 

Me.—Mexican Petroleum Corporation 
V. City of South Portland, 115 A. 
900, 121 Me. 128, 26 A.L.R. 966. 
Or.—State v. Jutstrom Fish Co., 39 
P.2d 366, 149 Or. 362. 

12 C.J. p 99 note 25, p 115 notes 89, 
90. 

Tiah 

(1) Pish caught beyond territorial 
limits of state are “imports,” when 
brought into state, and cannot be 
taxed by state so long as they are 
not commingled with fish caught 
within territorial limits of state.— 
Booth Fisheries Corporation v. Case, 
47 P.2d 834, 182 Wash. 392. 

(2) However, it has been held that 

after they have been unloaded and 
re-iced, with a portion beheaded and 
gutted, before sale, they lose their 
character as Imports and are taxa¬ 
ble by the state. i 
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U.S.—Gulf Fisheries Co. v. Macln- 
erney. Tex., 48 S.Ct. 227, 276 U.S. 
124. 72 L.Ed. 495, affirming. D.C., 
Gulf Fisheries Co. v. Darrouzet, 17 
F.2d 374. 

Or.—State v. Jutstrom Pish Co., 39 
P.2d 366, 149 Or. 362. 

8* U.S.—Southern Pac. Co. v. City 
of Calexico. D.C.Cal., 288 P. 634. 

7. U.S.—Southern Pac. Co. v. City 
of Calexico, supra. 

& Hawaii.—In re Pacific Guano & 
Fertilizer Co.. 32 Hawaii 431. 

La.—Mexican Petroleum Corporation 
of Louisiana v. Louisiana Tax 
Commission, 138 So. 117, 173 La. 
604. 

Nitrate of soda stored in bulk 

Nitrate of soda imported in bags 
and stored in the warehouses of the 
Importer, in separate bins, with the 
bags removed on account of the fire 
hazard involved by their presence, 
and on the assessment date so re¬ 
maining in bulk and unsold, has not 
become mixed with the general mass 
of the property In the territory and 
is still an import and not taxable 
under the tax laws of the Territory. 
—In re Pacific Guano & Fertilizer 
Co., 32 Hawaii 431. 

Oil stored in tanks 

(1) Where crude oil is imported In 
bulk, it may be pumped into storage 
tanks without losing its character as 
an import, and Ibe hinting of the oil 
so as to make it fiow from transport¬ 
ing to storage tanks does not act 
upon It so as to have this efTect.— 
Mexican Pelroli'uni Corporation of 
Louisiana v Louisiana Tax Commis¬ 
sion, 138 So 117, 173 La. 604. 

(2) However, it has also been held 
that a tank sleanu'r and oil which is 
being brought from a foreign coun¬ 
try, together, constitute the “orig¬ 
inal package,” and the oil ceases to 
he an Import and is taxable by the 
state after it has been placed In 
tanks on shore, where it is to re¬ 
main until sold and shipped to pur¬ 
chasers.—Mexican Petroleum Corpo¬ 
ration V. City of South Portland. 115 
A. 900. 121 Me. 128, 26 A.L.R. 966. 
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and have become intermingled with the common 
mass of property therein are subject to nondiscrim- 
inatory taxation by the state,® even though they 
remain in the original packages.^® Where a tax 
is valid under the rules just stated, it is not ren¬ 
dered invalid by the mode of collection provided, 
and, on the other hand, where it is invalid, it is im¬ 
material whether or not it is laid directly on the 

articlc.^2 

“Import” defined with reference to customs duties 
sec the C.J.S. title Customs Duties § 4, also 17 C.J. 
p 536 note 10-p 538 note 24. Imposition of sales 
taxes by a state is treated in § 112 infra. Levy 
of duties and imposts is considered in § 123 infra. 


§ 106. —• Exports 

a. Taxation by federal government 

b. Taxation by states 

a. Taxation by Federal Government 

The federal oovernment cannot impoee a tax on ex¬ 
ports from a state to a foreign country. 

Under article 1 § 9 clause 5 of the United States 
constitution, exports or articles in the course of 
transportation for export from a state cannot be 
taxed by the federal government.The prohibi¬ 
tion refers to the imposition of duties on goods by 
reason or because of their exportation or intended 
exportation, or while they are in course of trans- 


9. IT.S.—^Wiloil Corporation v. Com¬ 
monwealth of Pennsylvania, 56 S. 
Ct. 358. 294 U.S. 169, 79 L.Ed. 838, 
affirming Commonwealth v. Wlloil 
Corporation, 173 A. 404, 316 Pa. 
33, 101 A.L.R. 287, rehearing denied 
Wiloll Corporation v. Common¬ 
wealth of Pennsylvania. 55 S.Ct. 
643, 294 U.S. 733, 79 Li.Ed. 1262— 
State of Minnesota v. Blasius, 64 
S.Ct. 34. 290 U.S. 1. 78 L.Ed. 131, 
reversing State v. Blasius. 246 N. 
W. 612, 187 Minn. 420, certiorari 
granted Slate of Minnesota v. Bla- 
sius. 53 S.Ct. 656. 289 U.S. 717, 77 
L.Ed. 1470—Cregg Dyeing Co. v. 
Query. 52 S.Ct. 631, 286 U.S. 472, 
76 L.Ed. 1232, 84 A.L.R. 831, af¬ 
firming 164 S.E. 588, 166 S.C. 117 
and City of Greenville v. Quer.v, 
164 S.E. 844, 166 S.C. 281—Bowman 
V. Continental Oil Co., N.M,, 41 S. 
Ct. 606. 256 U.S. 642, 65 L.Ed. 1139. 

Cal.—Yellow Cab Mfg. Co. v. City 
of San Diego. 289 P. 913, 106 Cal. 
App. 587. 

pia.—State ex rel. Leathers v. Cole¬ 
man, 166 So. 226. 123 Fla. 23. 

Ill.—People ex rel. McLaughlin v. 
G. H. CroH.s Co., 198 N.E. 366. 361 
Ill. 405, affirmed Hartford Accident 
& Indemnity Co. v. People of State 
of lllinoi.s ex rel. McLaughlin, 56 
S.Ct. 685. 298 U.S. 155, 80 L.Ed. 
1099. 

Ky.—Martin v. J. Bacon & Sons, 105 
S.W.2d 569, 268 Ky. 612, appeal 
dismissed J. Bacon & Sons v. Mar¬ 
tin. 58 S.Ct. 57. 

La.—Gerde-Newman & Co. v. Con¬ 
way. 122 So. 849, 168 La. 559— 
Fleischmann Co. v. Conway, 122 
So. 845. 168 La. 547. 

N.Y.—National Cash Register Co. v. 
Taylor, 11 N.E.2d 881, 276 N.Y. 208. 
affirming, 297 N.Y.S. 169, 252 App. 
Div. 90. certiorari denied McGold- 
rick V. National Cash Register Co., 
58 S.Ct. 759. 

Okl.—Ex parte Winn, 64 P.2d 927, 60 
Okl.Cr. 310. 

Pa.—Com. V. Banker Bros. Go., 38 Pa. 
Super. 101, affirmed 82 S.Ct. 88, 222 
U.S. 210, 56 L.Ed. 168. 


Tox.—Sheppard v. Musser, 92 S.W.2d 
219. 127 Tex. 193, modifying. Civ. 
App., 89 S.W.2d 222, appeal dis- 
mi.ssed Musser v. Sheppard, 67 S 
Ct. 121, 299 U.S. 613, 81 L.Ed. 379 
—Ex parte Kimberlin, 86 S.W.2d 
717, 126 Tex. 60. 

Wash.—Union Oil Co. of California 
v. State, 216 P. 22, 126 Wash. 327 
—Shell Co. of California v. State, 
194 P. 835. 113 Wash. 632. 

Wis.—Sentinel (^o. v. City of Mil¬ 
waukee, 224 N.W. 130, 198 Wis. 290 
—Nash Sales v. City of Milwaukee, 
224 N.W. 126, 198 Wis. 281. 

12 C.J. p 99 note 25. 

Manipulation of bills of lading 
Goods in fact out of interstate 
commerce cannot be cloaked there¬ 
with for purpose of escaping state 
taxation by manipulation of bills of 
lading.—People v. Home Oil & Sup¬ 
ply Co.. 34 P.2d 67, 95 Colo. 143. 

Storage after refusal by consignee 

Where shipment of automobiles in 
interstate commerce with title re¬ 
maining in consignor was refused by 
consignee and placed in warehouse 
by carrier in its own name, Inter¬ 
state character of shipment ceased, 
justifying state tax thereon.—The 
Columbia Motors Co. v. Ada County, 
247 P. 786, 42 Idaho 678, 48 A.L.R. 
950. 

Xllectricity 

After Interstate journey of elec¬ 
tricity is ended and current becomes 
mingled with that which producer 
distributes within state, sale of elec¬ 
tricity produced outside state is sub¬ 
ject to state tax.—South Carolina 
Power Co. v. South Carolina Tax 
Commission, D.C.S.C., 60 F.2d 528, 
affirmed Broad River Power Co. v. 
Query, 63 S.Ct. 326, 288 U.S. 178, 77 
L.Ed. 686—South Carolina Power Co. 
V. South Carolina Tax Commission. 
62 F.2d 516, affirmed 62 S.Ct. 494, 
286 U.S. 626, 76 L.Ed. 1268. 

JAv Btook graiod lu Btato 

A tax Imposed on all live stock 
brought into a state for the purpose 
of being grazed therein is not void 
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as an interference with interstate 
commerce.—People v. Niles, 36 Cal. 
282. 

l(k U.S.—Henneford v. Silas Ma.son 
Co., 67 S.Ct. 624, 300 U.S. 577, 81 
L.Ed. 814, reversing, DC., Silas 
Mason Co. v. Henneford, 15 F. 
Supp. 958—Wiloil Corporation v. 
Commonwealth of Pennsylvania, 55 
S.Ct. 358. 294 U.S. 169, 79 L.Ed. 
838, affirming Commonwealth v. 
Wiloil Corporation, 173 A. 404, 316 
Pa. 33, 101 A.L R. 287, rehearing 
denied Wiloil Corporation v. Com¬ 
monwealth of Pennsylvania, 65 S. 
Ct. 543, 294 U.S. 733, 79 L.Ed. 1262 
—Hart Refineries v. State of Mon¬ 
tana, 49 S.Ct. 189, 278 U.S. 584, 73 
L.Ed 519, vacating 49 S.Ct. 95, 278 
U.S. 674, 73 L.Ed. 514, and affirm¬ 
ing State of Montana v. Hart Re- 
flrierie.s, 268 P. 1024, 83 Mont. 36— 
Sonneiiorn Bros. v. Cureton, Tex., 
43 S.Ct. 643, 262 U.S. 506, 67 L. 
Ed. 1095—American Steel & W’lre 
Co. v. Speed, 24 S.Ct. 365, 192 U 
S. 600, 48 L.Ed. 588, affirming 75 S. 
W. 1037, 110 Tenn. 524—The Best 
Foods V. Welch, D.C.ldaho, 34 P.2d 
682. 

Mont.—Hart Refineries v. Harmon, 
263 P. 687, 81 Mont. 423, affirmed 
49 S.Ct. 188, 278 U.S. 499, 73 L.Ed. 
476—Slate v. Sunburst Refining 
Co., 236 P. 428, 73 Mont. 68, cer¬ 
tiorari denied 46 S.Ct. 18, 269 U.S. 
553, 70 L.Ed. 408. 

11. U.S.—Hinson v. Lott, Ala., 8 
Wall. 148, 19 L.Ed. 887. 

12. U.S.—Webber v. Virginia, Va., 
103 U.S. 344, 26 L.Ed. 665. 

13. U.S.—A. G. Spalding & Bros. v. 
Edwards, N.Y., 43 S.Ct. 485, 262 
U.S. 66, 67 L.Ed. 865, reversing, D. 
C., 286 F. 784—Peck & Co., Inc. v. 
Lowe, N.Y., 38 S.Ct. 432, 247 U.S. 
165, 62 L.Ed. 1049—U. S. v. Gosho 
Co., C.C.A.Tex., 23 F.2d 676—R. 
J. Reynolds Tobacco Co. of Win¬ 
ston Salem v. Robertson, D.G.N.C., 
14 F.Supp. 463. 

17 C.J. p 638 notes 30, 31, p 639 note 
88—38 C.J« p 280 note 66 £a]. 
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portation.i^ So a federal sales tax on exports can¬ 
not be upheld when the act of sale is the first step 
in the exportation of the goods, and the fact that 
the tax is in accordance with a general law touching 
all sales of a class does not prevent its invalidity.^® 
This provision should be liberally construed to give 
effect thereto,but it does not prohibit a tax on 
articles intended or prepared for exportation so as 
to relieve them from the prior ordinary burdens of 
taxation which rest on all property similarly situ¬ 
ated.^® So a nondiscriminatory tax imposed by 
congress on the manufacture of a certain class of 
goods is not rendered invalid as a tax on exports 
by the fact that the goods are manufactured for 
export,!® nor is an excise tax on the privilege of do¬ 
ing business as a corporation invalid as a tax on ex¬ 
ports as applied to a corporation exporting goods 
from the United States.^® Where the tax is not 
laid on the articles themselves while in course of 
exportation, the true test of its validity is whether 
it so directly and closely bears on the process of 
exporting as to be in substance a tax on the expor- 
talions.2l What is essential to the process of ex¬ 
portation is to be determined by the exigencies of 
the trade.22 The provision relates only to expor¬ 


tations to foreign countries.** 

“Export^' defined see the C.J.S. title Customs Du¬ 
ties § 3, also 17 C.J. p 536 notes 6-9. Levy of du¬ 
ties and imposts is considered in § 123 infra. 

b. Taxation by States 

A state cannot impose a tax on exports to foreign 
countries or to other states. 

A State is prohibited not only by the commerce 
clause of the United States constitution, Constitu¬ 
tion article 1 § 8 paragraph 3, but also as to exports 
to foreign countries by the clause forbidding a 
state from levying imposts or duties on imports or 
exports. Constitution article 1 § 10 paragraph 2, 
from imposing a tax on property which has taken 
on the character of an export to a foreign country 
or which has entered the channels of interstate com¬ 
merce for exportation to another state.-^ The fact 
that property is manufactured or produced for ex¬ 
port, or that the owner intends to export it and 
has prepared it for that purpose, does not exempt 
the property from state taxation up to the time 
when it commences its final movement for trans¬ 
portation,*® and that the state has a monopoly of 


1C Tl.a.— Turpin v. BurgesH, Va., 6 
SCI. 835. 117 U.S. 504, 29 L.Ed. 

988. 

16. U.S.-—A G. Spalding fk Bros. 

V. Edward.s N.T„ 43 S.Ct. 485, 262 
U.S. 66, 67 L.Ed. 865, rever.slng, D. 
C.. 285 F. 784—R. J. Roynold.s To¬ 
bacco Co. V. Robertson, C.C.A.N C., 
94 F.2d 167, affirming, D.C., 22 F. 
Siipp. 187, and rcrlioran domed 58 

S.Ct. 944, 304 U.S. 563, 82 L.Ed. 

1530. 

16L T7.a.—A. G. Spalding & Bros. v. 

Edwards. N.Y.. 43 S.Ct. 485. 262 U. 
S. 66, 67 L.Ed. 865, reversing, D.C., 
285 F. 784. 

17. U.S.—R. J. Reynolds Tobacco 
Co. of Winston Salem v. Robert¬ 
son. D.C.N.C., 14 F.Supp. 463. 

18. U.S.—^A. G. Spalding & Bros. v. 
Edwards, N.T., 43 S.Ct. 485, 262 U. 
S. 66. 67 L.Ed. 866, reversing, D.C., 
285 F. 784—Peck & Co.. Inc. v. 
Lowe, N.Y., 38 S.Ct. 432, 247 U.S. 
166, 62 L.Ed. 1049—R. J. Reynolds 
Tobacco Co. v. Robertson, C.C.A.N. 
C.. 94 F.2d 167, affirming, D.C., 22 
F.Supp. 187, and certiorari denied 
58 S.Ct. 944, 304 U.S. 563, 82 L.Ed. 
1530—Liggett & Myers Tobacco 
Co. V. U. S., C.CA.N.J., 77 P.2d 
66. certiorari denied 56 S.Ct. 90, 
296 U.S. 680, 80 L.Ed. 410—Anargy- 
roB V. Edwards, D.C.N.T., 22 F.2d 
707, affirmed, C.C.A., 26 P.2d 319. 

Ooodu Btolaa before exportation 
The imposition of an internal reve¬ 
nue tax on tobacco products removed 


from the factory for export, but 
stolen and never exported, does not 
violate the constitutional provision 
that no tax or duty shall be laid on 
articles exported from any state or 
the statutory provision that the tax 
shall not apply with respect to ar¬ 
ticles sold or ]ea.sed for export, al¬ 
though the tax did not accrue until 
the removal of the goods from the 
factory.—R. J. Reynolds Tobacco Co. 
v. Robertson, C C.A.N.C., 94 F.2d 167, 
affirming, D.C., 22 F.Supp. 187, and 
certiorari denied 58 S.Ct. 944, 304 U. 
S. 663, 82 L.Ed. 1530. 

19. U.S.—Peck & Co., Inc. v. Lowe, 
N.T., 38 S.Ct. 432, 247 U.S. 165, 62 
L.Ed. 1049—^R. J. Reynolds Tobac¬ 
co Co. V. Robert.son. C.C.A.N.C., 94 
F.2d 167, affirming, D.C., 22 P. 

Supp. 187 and certiorari denied 58 
S.Ct. 944, 304 ITS. 563, 82 L.Ed. 
1630—Liggett & Myers Tobacco Co. 
V. U. S., C.C.A.N.J., 77 F.2d 65. 
certiorari denied 56 S.Ct. 90, 296 

U. S. 680, 80 L.Ed. 410—Anargyros 

V. Edwards, D.C.N.Y., 22 P.2d 707, 
affirmed, C.C.A., 26 F.2d 319. 

80. U.S. — National Paper & Type 
Co. V. Edwards. D.C.N.Y., 292 P. 
636, affirmed National Paper & 
Type Co. v. Bowers, 46 S.Ct. 836, 
270 U.S. 630, 70 L.Ed. 738. 

81. U.S.—Peck & Co., Inc. v. Lowe, 
N.T., 38 S.Ct. 432, 247 U.S. 166, 62 
L.Ed. 1049—Thames & Mersey Ma¬ 
rine Ins. Co. V. U. S., N.T., 36 S. 
Ct. 496, 237 U.S. 19, 69 L.Ed. 821, 
Ann.CaB.1916D 1087. 
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82. U.S.—R. J. Reynolds Tobneco Co. 
of Winston Salem v. Robertson, 
D.C.N.C., 14 F.Supp. 463. 

33 C.J. p 281 note 68 [a]. 

23. U.S.—Peck & Co., Inc. v. Lowe, 
N.y., 38 S.Ct. 432, 247 U.S. 165, 62 
LEd. 1049. 

Wn.sh.—Standard Oil Co. v. Graves, 
162 P. 658, 94 Wash. 291. 

84. U.S.—Hughes Bros. Timber Co. 
V. State of Minnesota, 47 S.Ct. 170, 
272 U.S. 469, 71 LEd. 359, revers¬ 
ing State v. Hughes Bro.s. Timber 
Company. 203 N.W. 436. 163 Minn. 

4, certiorari granted Hughes Bros. 
Timber Co. v. State of Minnesota. 
46 S.Ct. 22. 269 U.S. 542, 70 L.Ed. 
402—Champlain Realty Co. v. Town 
of Brattleboro. 43 S.Ct. 146. 260 U. 

5. 366. 67 L.Ed. 309. 25 A.L.R. 1196, 
reversing 113 A. 806, 95 Vt. 216— 
Eastern Gulf Oil Co. v. Kentucky 
State Tax Commission. D.C.Ky., 17 
F.2d 394. 

La.—State v. Do Soto Wholesale 
Grocery Co., 159 So. 445, set aside 
on other grounds 165 So. 2, 183 La. 
829. 

Minn.—State v. Hammermill Paper 
Co., 184 N.W. 182, 149 Minn. 414. 
Or.—Multnomah County v. Dant & 
Russell. 76 r.2d 986. 

Wash.—Booth Fisheries Corporation 
V. Case, 47 P.2d 834, 182 Wash. 
392. 

a& U.S.—Federal Compress & Ware¬ 
house Co. V. McLean, 64 S.Ct. 267, 
291 U.S. 17, 78 L.Ed. 622, affirming 
147 So. 326, 166 Miss. 789—State of 



9 lUi 


COMMEBCB 


15 C.J.B. 


the article taxed is immaterial but goods cannot 
be taxed by reason of their being intended for ex¬ 
portation, even though they still remain a part of 
the general mass of property of the state.^^ 
Whether the shipment has acquired the status of 
an export depends on all evidential circumstances 
looking to what the owner has done in prepara¬ 
tion for the journey and carrying it out. 2 8 The 
final movement is not begun until the property has 
actually been started on its transportation in a con¬ 
tinuous route or journey or until it has been ship¬ 
ped or entered for shipment with a common carrier 
for transportation.29 


In computing the ad valorem tax on the com¬ 
modity, the gross proceeds of the sale may be tak¬ 
en into consideration to determine its value within 
the state.99 

§ 107. Means and Instrumentalities of Com¬ 
merce 

Property having a eltue within the atate may ba 
taxed although it is used in interstate commerce. 

A state may, by any form of property taxation, 
tax property having a situs therein, notwithstand¬ 
ing it may belong to persons or corporations en¬ 
gaged in interstate commerce and may be used 
therein ,21 although owned by foreign corporations 


Minnesota v. Blasius, 54 S.Ct. 84 ,1 
290 U.S. 1. 78 L..Ed. 131, reversing 
State V. Blasius. 246 N.W. 612. 187 
Minn. 420, certiorari granted State 
of Minnesota v. Blasius. 53 S.Ct. 
666, 289 U.S. 717, 77 L.Bd. 1470— 
Bastern Air Transport v. South 
Carolina Tax Commission. D.C.S. 
C.. 52 F.2d 456. affirmed 52 S.Ct. 
340, 286 IT.S. 147. 76 L.Ed. 673— 
Oldetyme Distillers v. Gordy, D.C. 
Md., 17 F.Supp. 424—Nelson Lum¬ 
ber Co. V. Loraine, C.C.Wis., 22 F. 
54. 

Alaska.—Territory y. Pacific Ameri¬ 
can Fisheries. 7 Alaska 160, 

Fla.—Stewart v. Knott, 176 So. 264, 
128 Fla. 664—C. V. Floyd Fruit Co. 
V. Florida Citrus Commission, 175 
So. 248. 128 Fla. 565. 112 A.L.R. 
562. 

Ky.—Cumberland Pipe Line Co. v. 
Commonwealth ex rel. Sheriff of 
Estill County, 79 S.W.2d 366, 258 
Ky. 90. 

La.—State v. De Soto Wholesale Gro¬ 
cery Co., 166 So. 2. 183 La. 829, 
setting aside, App.. 159 So. 446— 
Lacoste v. Department of Conser¬ 
vation of State of Louisiana, 92 
So. 381, 161 La. 909. 

Mass.—Eaton, Crane & Pike Co. v. 
Commonwealth, 135 N.E. 170, 241 
Mass. 309. 

N.Y.—National Cash Register Co. v. 
Taylor, 11 N.E.2d 881, 276 N.Y. 208, 
affirming 297 N.Y.S. 169, 262 App. 
Div. 90, certiorari denied McGold- 
rick V. National Cash Register Co., 
58 S.Ct. 759, 303 U.S. 656. 

Pa.—Commonwealth v. Philadelphia 
& R. Coal & Iron Co., 123 A. 315, 
278 Pa. 338, affirmed Cranberry 
Creek Coal Co. v. Commonwealth 
of Pennsylvania, 45 S.Ct. 127, 266 
U.S. 688. 69 L.Ed. 456—Common¬ 
wealth v. Plymouth Coal Co., 43 
Pa.Co. 366—Commonwealth v. Al- 
den Coal Co., 43 Pa.Co. 363, re¬ 
versed on other grounds 96 A. 246, 
251 Pa. 134. 

W.Va.—Hope Natural Gas Co. v. 
Hall, 135 S.E. 682, 102 W.Va. 272, 
affirmed 47 S.Ct. 689, 274 U.S. 284. 
71 L.Ed. 1049. 

12 C.J. p 100 notes 81, 82—17 C.J. p 
689 note 82. 


Goal ready for shipment 

A statute taxing anthracite coal, 
mined in the state is not rendered 
violative of the commerce clause be¬ 
cause the tax is imposed when the 
coal is ready for shipment or market. 
—Heisler v. Thomas Colliery Co., 43 
S.Ct. 83. 260 U.S. 246, 67 L.Ed. 237. 
affirming 118 A. 394, 274 Pa. 448— 
12 C.J. p 100 note 32 [a]. 

86. U.S.—Heisler v. Thomas Col¬ 
liery Co., supra. 

87. U.S.—Coe v. Errol. N.H., 6 S.Ct. 
475. 116 U.S. 517. 29 L.Ed. 715. 

12 C.J. p 100 note 30. 

88. Or.—Multnomah County v. Dant 
& Russell, 76 P.2d 986, 158 Or. 350. 

17 C.J. p 539 note 33. 

Vlacs of origin of ihipmant 

In determining whether lumber 
was in foreign commerce so as not 
to be taxable by a state under Fed¬ 
eral Constitution, it was immaterial 
whether lumber was shipped from 
interior point on bill of lading, or 
whether initial point of lumber was 
a seaport.—Multnomah County v. 
Dant & Russell, 75 P.2d 986, 168 Or. 
350. 

89. U.S.—Missouri Pac. R. Co. v, 
Schnipper, D.C.Ill., 61 F.2d 749, af¬ 
firmed. C.C.A., 56 F.2d 30. 

Fla.—Stewart v. Knott, 175 So. 254, 
128 Fla. 654—C. V. Floyd Fruit Co. 
V. Florida Citrus Commission, 175 
So. 248. 128 Fla. 665, 112 A.L.R. 
562. 

12 C.J. p 100 note S3. 

3Ql W.Va.—Hope Natural Gas Co. v. 
Hall. 136 S.E. 682. 102 W.Va. 272, 
affirmed 47 S.Ct. 639, 274 U.S. 284, 
71 L.Ed. 1049. 

31. U.S.—Commonwealth of Virgin¬ 
ia V. Imperial Coal Sales Co., 65 S. 
Ct. 12, 293 U.S. 16, 79 L.Ed. 171, 
reversing Commonwealth v. Im¬ 
perial Coal Sales Co., 167 S.E. 268, 
161 Va. 718, adhered to 172 S.E. 
927, 161 Va. 718, reversed on other 
grounds 183 S.E. 284, 166 Va. 27. 
certiorari granted Commonwealth 
of Virginia v. Imperial Coal Sales 
Co., 64 S.Ct. 773, 292 U.S. 619, 78 
L.Ed. 1476—Hope Natural Gas Co. 
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v. Hall. 47 S.Ct. 639, 274 U.S. 284, 
71 L.Ed. 1049, affirming 135 S.E. 
582, 102 W.Va. 272—Pullman Co. 
V. Richardson, Cal., 43 S.Ct. 366, 
261 U.S. 330. 67 L.Ed. 6S2—South¬ 
ern Ry. Co. V. Watts, N.C.. 43 S.Ct. 
192, 260 U.S. 619, 67 L.Ed. 375— 
St. Louis & E. St. L. Electric Ry. 
Co. V. State of Missouri ex rel. and 
to Use of Hagerman. 41 S.Ct. 488, 
266 U.S. 314, 65 L.Ed. 946, affirm¬ 
ing State ex rel. Hagernian v. St. 
Louis & E. St. L. Electric Ry. Co., 
Mo.. 216 S.W. 763—Wells Fargo & 
Co. v. State of Nevada, 39 S.Ct. 
62, 248 U.S. 165, 63 L.Ed. 190, af¬ 
firming State v. Wells Fargo & Co., 
150 P. 836, 38 Nev. 506—Cudahy 
Packing Co. v. Stale of Minnesota. 
38 S.Ct. 373, 246 U.S. 450. 62 L.Ed. 
827, affirming State v. Cudahy 
Packing Co., 151 N.W. 410, 129 

Minn. 30—^American Airways v. 
Wallace, D.C.Tenn.. 57 F.2d 877, 
affirmed 53 S.Ct. 15, 287 U.S. BG5. 
77 L.Ed. 498—Paducah-Illinols R. 
Co. v. Graham. D.C.Ky., 46 F.2d 
806 — International Shoe Co. v. 
Shartel, D.C.Mo., 29 F.2d 604, af¬ 
firmed 49 S.Ct. 380, 279 U.S. 429, 
73 L.Ed. 781, rehearing denied 60 
S.Ct. 79—Chicago, M., St. P. & P. 

R. Co. V. Hedges, D.C.Wash., 5 F. 
Supp. 762. 

Ill.—People V. Keokuk & Hamilton 
Bridge Co., 122 N.E. 467, 287 111. 
246. 

Minn.—State v. Wells Fargo & Co., 
179 N.W. 221. 146 Minn. 444. 

Mo.—State ex rel. Kansas City, C. & 

S. Ry. Co. V. Danuscr, 6 S.W.2d 
912, 319 Mo. 810—State ex rel. St. 
Louls-San Francisco Ry. Co. v. 
Danuser, 6 S.W.2d 912, 319 Mo. 809 
—State ex reL Missouri Pac. R. 
Co. V. Danuser, 6 S.W.2d 907, 319 
Mo. 799, certiorari denied State of 
Missouri ex rel. Missouri Pac. R. 
Co. V. Danuser, 49 S.Ct. 30, 278 U. 
S. 631, 73 L.Ed. 649. 

N.H.—^Vera Chemical Co. v. State, 
102 A. 463, 78 N.H. 478. 

Pa.—Commonwealth v. Clyde S. S. 

Co., 110 A. 532. 268 Pa. 278. 

Vt.—Central Vermont Ry. v. Camp¬ 
bell, 192 A. 197, 108 Vt. 610, 111 A. 
L.R. 175. 
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or persons domiciled elsewhere.*® The fact that 
property is subject to regulations of congress as 
interstate commerce does not prohibit its local taxa¬ 
tion.** The state may tax the enhanced value 
which comes to the property through its organic 
relation to the interstate system,*^ or it may base 
the tax on the gross or net receipts from the prop¬ 
erty,** although the usual tax rate if applied to the 
value of the property would result in a lower tax.*® 
However, an appraisement of the property accord¬ 
ing to arbitrary methods which produces unreason¬ 
able results unduly burdens interstate commerce,**^ 
and a tax measured by gross revenues which is so 
excessive as to be oppressive is invalid.** The in¬ 
strumentalities of interstate commerce having no 
situs within the state cannot be taxed by the state.** 

Tax on the use of an instrumentality of commerce 
is considered in § 112 infra. 


§ 108. —— Taxation by Unit Rule 

Property situated in several etatee may be valued as 
a unit and a proportion of the whole fairly ascertained 
may be taxed by the particular state. 

The property of corporations engaged in inter¬ 
state commerce, situated in the several states 
through which their lines of business extend, may 
be valued as a unit for the purposes of taxation, 
taking into consideration the uses to which it is put 
and all the elements making up its aggregate value; 
and a proportion of the whole fairly ascertained 
may be taxed by the particular state without vio¬ 
lating the interstate commerce clause of the federal 
constitution.^® 

§ 109. - Particular Instrumentalities 

Although uied In Interstate commerce, the state may 
tax such property as rolling stock of a railroad, pipe 


Va.—Commonwealth v. Imperial Coal 
Sales Co., 167 S.K. 268. 161 Va. 718. 
adhered to 172 S.E. 927. 161 Va. 
718, reversed on other grounds 183 
S.E. 234. 166 Va. 27, certiorari 

erranted Commonwealth of Virginia 
v. Imperial Coal Sales Co., 54 S. 
Ct. 773. 292 U.S. 619. 78 UEd. 1476. 
reversed on other grounds 55 S.Ct. 
12. 293 U.S. 15, 79 L.Ed. 171. 
Wash.—State v. Great Northern Ry. 
Co.. 48 l*.2d 938, 183 Wash. 698. 
affirmed 56 S.Ct. 522, 297 U.S. 403, 
80 L.Ed. 760, 106 A.L.R, 1—Pacific 
Telephone & Telegraph Co. v. Tax 
Commission of Washington. 48 P. 
2d 938, 183 Wash. 697. affirmed 56 
S.Ct. 522, 297 U.S. 403, 80 L.Ed. 
760, 105 A.L.R. 1—State v. North¬ 
ern Pac. Ry. Co., 48 P.2d 931, 183 
Wash. 33. affirmed 56 S.Ct. 522, 297 
U.S. 403. 80 L.Ed. 760, 105 A.L.R. 1. 
Wis.—Slate v. I’ullman Co., 189 N.W. 

543, 178 Wis. 240. 

12 C.J. p 100 note 35. 

32. U.S.—^^Vestern Cartridge Co. v. 
Emmerson, 50 S.Ct. 383, 281 U.S. 
611, 74 L.Ed. 1004, affirming 166 N. 
E. 601, 335 Ill. 160, certiorari 

granted 50 S.Ct. 38, 280 U.S. 546, 
74 L.Ed. 606—Southern Ry. Co. v. 
Commonwealth of Kentucky, 47 S. 
Ct. 642. 274 U.S. 76. 71 L.Ed. 934, 
reversing and denying certiorari 
264 S.W. 860, 204 Ky. 388—Union 
Tank Line v. Wright. 39 S.Ct. 276, 
249 U.S. 275, 63 L.Ed. 602. revers¬ 
ing Union Tank Line Co. v. 
Wright, Ga., 91 S.E. 680. 

La.—Union Tank Car Co. v. Day, 101 
So. 581, 156 La. 1071. 

12 C.J. p 100 note 34. 

Mambenliip ia atook azobaaga 
A property tax imposed on a mem¬ 
bership in the New York Stock Ex¬ 
change, owned by a resident of Ohio, 
conducting a lucrative business from 
his Cincinnati office through other 
members in New York, is not invalid 


as constituting a direct burden on 
interstate commerce. —Citizens’ Nat. 
Bank of Cincinnati v. Durr, 42 S.Ct. 
15. 257 U.S. 99. 66 L.Ed. 149. affirm¬ 
ing Anderson v. Durr, Ohio. 126 N.E. 
67. 

33. U.S.—Board of Trade v. Olsen, 
Ill., 43 S.Ct. 470, 262 U.S. 1, 67 L. 
Ed. 839—Stafford v. Wallace, 111., 
42 S.Ct. 397. 258 U.S. 495. 66 L.Ed. 
736, 23 A.L.R. 229. 

Cal.—Yellow Cab Mfg. Co. v. City 
of San Diego, 289 P. 918, 106 Cal. 
App. 687. 

34. U.S.—Pullman Co. v. Richard¬ 
son, 43 S.Ct. 366, 261 U.S. 330, 67 
L.Ed, 682, affirming 197 P. 346, 185 
Cal. 484—St. Louis & E. St. L. 
Electric Ry. Co. v. State of Mis¬ 
souri ex rel. and to Use of Hag- 
erman, 41 S.Ct. 488, 266 TT.S. 314, 
65 L.Ed. 946, affirming Stale ex rel. 
Hagerman v. St. Louis & E. St. L. 
Electric Ry. Co.. Mo., 216 S.W. 763. 

35. U.S.—Great Northern Ry. Co. v. 
State of Minnesota, 49 S.Ct. 191, 
278 U.S. 603, 73 L.Ed. 477, affirm¬ 
ing State V. Great Northern Ry. 
Co., 218 N.W. 167, 174 Minn. 3, 
which affirmed 200 N.W. 834, 160 
Minn. 616—Pullman Co. v. Rich¬ 
ardson, 43 S.Ct. 366, 261 U.S. 330, 
67 L.Ed. 682. affirming 197 P. 346, 
186 Cal. 484—Underwood Type¬ 
writer Co. V. Chamberlain, 41 S. 
Ct. 45, 264 U.S. 113, 65 L.Ed. 165, 
affirming 108 A. 164, 94 Conn. 47— 
Cudahy Packing Co. v. State of 
Minnesota. 38 S.Ct. 373, 246 U.S. 
460, 62 L.£d. 827, affirming State 
v. Cudahy Packing Co., 161 N.W. 
410, 129 Minn. 30—Atchison, T. & 
S. P. Ry. Co. V. Collins. D.C.Cal.. 
294 F. 742. appeal dismissed 46 S. 
Ct. 861, 267 U.S. 609, 69 L.Ed. 812. 

Minn.—State v. Pullman Co., 179 N. 
W. 224, 146 Minn. 458—State v. 
Wells Fargo A Co., 179 N.W. 221, 
146 Minn. 444. 


Miss.—Cudahy Packing Co. v. Stov¬ 
all, 72 So. 870. 112 Miss. 106. 

12 C.J. p 112 note 50. 

Taxation of gross receipts generally 
see infra fi 112. 

36. U.S.—Cudahy Packing Co. v. 
State of Minnesota, 38 S.Ct. 373, 
246 U.S. 450, 62 L.Ed. 827, affirm¬ 
ing State V. Cudahy Packing Co., 
151 N.W. 610, 129 Minn. 30. 

37. TT.S. — Union Tank Line v. 
Wright. 39 S.Ct. 276, 24 9 U.S. 275, 
63 L.Ed. 602, reversing 91 S.E. 680, 
146 Ga. 489. 

38. U.S.—Atchison, T. & S. P. Ry. 
Co. V. Collins, D.C.Cal., 294 F. 742, 
appeal dismissed 45 S.Ct. 351, 267 
U.S. 6Q9, 69 L.Ed. 812. 

39. N.J.—^West Shore R. Co. v. State 
Board of Taxes and Assessment, 
104 A. 335, 92 N.J.Law 332, af¬ 
firmed 106 A. 893, 92 N.J.Law 648. 

12 C.J. p 101 note 36. 

40. U.S.—Western Union Tel. Co. v. 
Missouri, 23 S.Ct. 730, 190 U.S. 
412, 47 L.Ed. 1116. affirming 65 S. 
W. 776, 165 Mo. 502. 

S.D.—Ewert v. Taylor, 160 N.W. 797, 
38 S.D. 124. 

Wis.—State v. Pullman Co., 189 N.W. 

543. 178 Wis. 240. 

12 C.J. p 101 note 39. 

Tax based on receipts 

The tax levied on sleeping car 
companies which is expressly stated 
to be a tax on the property of such 
companies within the state, measured 
by a percentage on the gross re¬ 
ceipts from intra-state business and 
on the proportion of such receipts 
from interstate business as the dis¬ 
tance traveled within the state bears 
to the whole distance, is valid.— 
Pullman Co. v. Richardson. 43 S.Ct. 
366, 261 U.S. 330, 67 L.Ed. 682, af¬ 
firming 197 F. 846. 186 Cal. 484. 
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lines, vessels, hfiotor vehicles, dredges, bridges, and prop¬ 
erty of telegraph and Insurance companies. 

A state may tax the rolling stock of a foreign 
railroad corporation, or other corporation furnish¬ 
ing cars for use by railroads, where such rolling 
stock is habitually used within the state, although 
used as a vehicle of interstate commerce and 
where the number of cars so used and employed is 
not continuously the same, but is constantly chang¬ 
ing, the tax may be imposed on the average number 
of cars employed within the state.^2 state stat¬ 
ute taxing locomotives, passenger and freight cars, 
etc., is unconstitutional and void, where the owner 
of such locomotives and cars has no domicile within 
the state, and the property has otherwise no situs in 
the state, and is used in interstate transportation.^3 

A local drainage assessment levied on a railroad 
right of way does not interfere with interstate com- 
merce.^^ 

Motor vehicles. A state may levy an ad valorem 
tax on a nonresident’s motor vehicle habitually used 
upon state highways in interstate commerce.^^ A 
privilege or license tax on the use of motor vehicles 
in interstate commerce on* state highways is con¬ 
sidered in § 112 infra. 

Vessels. A state may not tax vessels as instru¬ 
ments of commerce,^® or when temporarily within 
state limits.^ 7 It may not tax forcign-owned ships 
engaged in international commerce even for the 


purpose of meeting quarantine charges,^® but it may 
levy a tax on the interest of residents in vessels val¬ 
ued as personal property,^® although such vessels 
hold federal coasting licenses,®® and arc engaged in 
interstate or foreign commerce.®^ Also, vessels 
which, although engaged in interstate commerce, 
are employed in such commerce wholly within the 
limits of a state are subject to taxation in that 
state, although they may have been registered or 
enrolled at a port outside the limits of the state.®^ 

Dredges. Where dredges are not designed for 
use in the carrying trade, and are not entitled to en¬ 
rollment and registry, they are not instruments of 
interstate or foreign commerce, although they are 
employed in work intended to aid navigation and 
commerce, and they may be subjected to taxation in 
a state other than that of the residence of their 
owner, when kept and employed in such state for an 
indefinite period of time.®^ 

Bridges. A state acts within its powers and does 
not attempt to regulate commerce among the states 
when it taxes that part of a bridge which is within 
the limits of the state, although the bridge connects 
two states, and is used as an instrument of inter¬ 
state commerce,®4 and although the bridge has been 
declared a federal post road.®® 

Pipe lines. Pipe lines, although used in interstate 
commerce, may be subject to a local property tax.®® 


41. U S.—Johnson Oil Reflnlne Co. 
v. State of Oklahoma ex rel. 
Mitchell, 54 S.Ct. 152. 290 U.S. 158. 
78 L.Ed. 238, reversing Tn re John¬ 
son Oil Reflnlnfir Co.’s Property, 19 
P.2d 168, 162 Okl. 185—St. I..ouis & 
S. W. Ry. Co. V. Nattin, La. 48 S. 
Ct. 438. 277 U.S. 157, 72 L.Ed. 830, 
affirming:. D.C., 27 F.2d 766-000- 
eral American Tank Car Corpora¬ 
tion V. Day, La., 46 S.Ct. 234, 270 
U.S. 367. 70 L.Ed. 636. 

La.—Union Tank Car Co. v. Day, 101 
So. 681, 156 La. 1071. 

12 C.J. p 101 note 40. 

42. U.S.—Union Refrigerator Trans¬ 
it Co. v. Lynch, 20 S.Ct. 631. 177 
U.S. 149, 44 L.Ed. 708, affirming 65 
P. 639, 18 Utah 378. 48 L.R.A. 790 
—^American Refrigerator Transit 
Co. V. Hall, 19 S.Ct. 599, 174 U.S. 
70, 43 L.Ed. 899, affirming 61 P. 
421, 24 Colo. 291, 65 Am.S.R. 223, 
56 L.R.A. 89. 

12 C.J. p 102 note 41. 

43. U.S.—^Allen v. Pullman’s Palace 
Car Co., Tenn., 24 S.Ct. 39, 191 U. 
S. 171, 48 L.Ed. 134. 

12 C.J. p 102 note 43. 

44. N.D.—Northern Pac. Ry. Co. v. 
Sargent County, 174 N.W. 811, 43 
N.D. 156—Northern Pac. R. Co. v. 
Richland County, 148 N.W. 646, 28 


N.D, 172. L.R.A.1915A 129, Ann. 
Cas.l916E 674. 

45. Minn.—State v. Oligney, 202 N. 
W. 89.3, 162 Minn. 302. 

46. U.S.—Wheeling, etc., Transp. 
Co. V. Wheeling, W.Va., 99 U.S. 
273, 23 L.Ed. 412. 

47. IT.S.—Morgan v. Parham. Ala., 
16 Wall. 471, 21 L.Ed. .303—Ha.vs v. 
Pacific Mail SS. Co., Kan., 17 How. 
596, 15 L.Ed. 254. 

48. U.S.—Peete v. Morgan, Tenn., 19 
Wall. 581, 22 L.Ed. 201. 

49. U.S.—^Wheeling, etc., Transp. Co. 
V. Wheeling, 99 U.S. 273, 25 L.Ed. 
412. affirming 9 W.Va. 170, 27 Am. 
R. 552. 

Ala.—Battle v. Mobile. 9 Ala. 234, 44 
Am.D. 438. 

Md.—Howell V. State, 3 Gill 14. 

50. U.S.—^Wheeling, etc., Transp. 
Co. V. Wheeling, 99 U.S. 273, 26 L. 
Ed. 412, affirming 9 W.Va. 170, 27 
Am.R. 552. 

Ala.—Battle v. Mobile, 9 Ala. 234, 44 
Am.D. 438. 

61. Md.—Gunther v. Baltimore, 55 
Md. 467. 

58. U.S.—Old Dominion SS. Co. v. 
Virginia. 25 S.Ct. 686, 198 U.S. 299. 
49 L.Ed. 1069, 8 Ann.Caa. 1100, af¬ 
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firming 46 S.R. 783, 102 Va. 576, 
102 Am.S.R. 855. 

53. U.S.—McRae v. Bowers Dredg¬ 
ing Co.. C.C.Wash., 90 F. 360. 

54. U.S.—Pittsburgh, etc., R. Co. v. 
Board of Public Works, W.Va., 19 
S.Ct. 90, 172 U.S. 32, 43 L.Ed. 854 
—City of Louisville v. Babb, C.C.A. 
Ind., 75 F.2d 162. reversing, D.C.. 
7 F.Supp. 658, certiorari denied 
Babb V. City of Louisville, 65 S.Ct. 
650. 295 U.S. 738. 79 L.Ed. 1686. 

Mo.—State ex rel. Hagerman v. St. 
Louis &. E, St. L. Electric Ry. Co., 
216 S.W. 763. 279 Mo. 616, affirmed 
St. Louis & E. St. L. Electric R. 
Co. V. State of Missouri ex rel. and 
to use of Hagerman, 41 S.Ct. 488, 
256 U.S. 314, 65 L.Ed. 946. 

12 C.J. p 102 note 67. 

55. U.S.—Henderson Bridge Co. v. 
Kentucky. Ky.. 17 S.Ct. 632, 166 U. 
S. 160, 41 L.Ed. 953. 

56. U.S.—Miller County Highway & 
Bridge Dist. v. Standard Pipe Line 
Co., C.C.A.Ark., 19 P.2d 3, certio¬ 
rari granted Standard Pipe Line 
Co. V. Miller County Highway & 
Bridge Diet., 48 S.Ct. 122, 275 U.S. 
620, 72 L.Ed. 404, and reversed on 
other grounds Miller County High¬ 
way & Bridge Dist. v. Standard 
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Property of telegraph company, A state may 
tax the property of a telegraph company within its 
borders, although the company is engaged in inter¬ 
state or foreign commerce,and has accepted the 
permissive grant of a federal statute to use the 
military and post roads of the United States.®* 

Property of insurance companies. Taxation of 
the property of insurance companies is not invalid 
on the ground that it is an unconstitutional regula¬ 
tion of commerce.®® 

§110. Capital, Credits, and Securities 

A state tax on capital, credits, and securities, al¬ 
though invested in or derived from a business engaged 
in interstate commerce, is not invaiid as a burden on in¬ 
terstate commerce. 

Without infringing on the power of congress to 
regulate commerce, a state may tax the claim of a 
resident creditor against a nonresident debtor,®® 
credits and hills receivable representing the pro¬ 
ceeds of the sales of imported goods in original 


packages,®! credits and bills receivable arising from 
sales outside the state,®® mortgage bonds for the 
recording of the mortgage within the state,®® stock 
of a foreign corporation whose business consists 
partly of foreign commerce, and partly of domestic 
commerce,®^ bank deposits of money derived from 
interstate commerce,®® and likewise the interest of 
residents in vessels engaged in interstate or foreign 
commerce, see supra § 109. 

A state statute making private corporations, do¬ 
mestic and foreign, responsible for the assessment 
and collection of taxes of bonds issued by them and 
held by residents of the state, and requiring a de¬ 
duction of a state tax by the corporate officers in 
paying interest, is not void as a regulation of com¬ 
merce.®® 

License or franchise taxes based on capital situ¬ 
ated in several states and employed in interstate 
commerce is considered in § 118 infra. Tax on 
credits or securities as a duty, impost, or excise 
IS treated infra § 123. 


3. License and Privilege Tax 


§111. In General 

A state may not exact a tax for the privilege of en¬ 
gaging in and carrying on interstate commerce. 

In accordance with the prohibition as to state 


taxation of interstate commerce, see supra § 101, 
a state may not require the taking out of a license 
or the payment of a tax for the privilege of en¬ 
gaging in, and carrying on, interstate commerce.®*^ 


Pipe Line Co., 48 S.Cl 441, 277 IT. 
S. 160, 72 L.Kd. 831, 58 A.L.R. 126. 
Ark.—Standard I’lpe Line Co. v. In¬ 
dex-Sulphur Drainagre Dist., 293 S. 
W. 1031. 173 Ark. 372, error dis- 
mi.«.'5od Standard Pipe Line Co. v. 
Commi.ssioners of Index Sulphur 
Drainage Dist., 4 8 S.Ct. 17. 72 L. 
Kd. 1015. and 48 S.Ct. 323. 276 U.S. 
601, 72 L.Ed. 725, and certiorari 
Ifranled 48 S.Ct. 420, 276 U.S. 614, 
72 L.Ed. 732. certiorari dusniisaed 
49 S.Ct. 17. 278 U.S. 558, 73 L.Ed. 
504. 

N.J.—Tide Water Pipe Co. v. State 
Bd. of Assessors, 31 A. 220, 57 N. 
J.Law 516, 27 L.R.A. 684, affirmed 
39 A. 1114, 59 N.J.Law 269. 

B7. U.S.—Western Union Tel. Co. v. 
Missouri. 23 S.Ct. 730, 190 U.S. 412. 
47 L.Ed. 1116, affirming 65 S.W. 
775, 165 Mo. 502—Western Uniorf 
Telef?raph Co. v. Weaver, D.C.Neb., 
6 F.Supp. 493. 

12 C.J. p 102 note 53. 

6& U.S.—New England Tel. Co. v. 

Essex, D.C.Mass.. 206 F. 926. 

Fla.—Ferguson v. McDonald. 63 So. 
916, 66 F>a. 494. 

69. Mont.—Northwestern Mut. L. 
Ins. Co. V. Lewis, etc.. County, 72 
P. 982, 28 Mont. 484, 98 Am.S.R. 
672. 

15 C.J.S.-30 


N.Y.— People v. National F. Ins. Co., 

27 Hun 188. 

60. U.S. — KirtUmd v. Hotehkiss, 
Conn., 100 U.S. 491, 25 L.Ed. 558. 

12 C.J. p 102 note 6.3. 

01. N.Y.—People v. Well.s. 95 N.Y.S. 

100, 107 App.Div. 15. affirmed 77 N. 
E. 19, 184 N.Y. 275, 121 .«V«.S.R. 
840, 12 L.R.A.,N.S. 905, affirmed 

28 S.Ct. 193, 208 US. 14. 52 L.Ed. 
370. 

12 C.J. p 102 note 64. 

68 . La.—Bemis Bro. Bag Co. v. Lou¬ 
isiana Tax Commission, 103 So. 
337, 158 La. 1—Krauss Bros. Lum¬ 
ber Co. V. Board of Assessors, 88 
So. 397, 148 La. 1057, certiorari 
denied 42 S.Ct. 48. 257 U.S. 636. 
66 L.Ed. 409, error dismissed 42 
S.Ct. 96. 257 U.S. 618, 66 L.Ed. 
400. 

63. Mioh.—Vassan v. Minneapolis, 
St. P. & S. S. M. Ry. Co., 212 N.W. 
78, 237 Mich. 464. 

64. U.S.—Darnell v. Indiana, 33 S. 
Ct. 120, 226 U.S. 390, 57 L.Ed. 267, 
affirming 90 N.E. 769, 174 Ind. 143. 

12 C.J. p 102 note 65. 

Transfers of stock 

A tax on corporate stock transfers 
within the state is not invalid as an 
undue interference with interstate 
commerce.—New York v. Reardon, 27 
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S.Ct. 188. 2(H U.S. 1B2. 51 L.Ed. 415. 
9 Ann.Cas. 736, affirming 77 N.E. 970, 
184 N.Y. 431, 112 Am.S.R. 628, 8 L. 
R.A.,N.S.. 311, 6 Anntra.s. 515—61 C. 
J. p 1536 note 47. 

65. U.S.—Smith v. Ajax Pipe Line 
Co., C.C.A.Mo., 87 F.2d 567. certio¬ 
rari denied Ajax Pipe Line Co. v. 
Smith, 57 S.Cl. 670, 300 U.S. 677. 
81 L.Ed. 882. 

Mo.—Stale ex rel. llagerman v. St. 
Louis & E. St. L. Electric Ry. Co., 
216 S.W. 763. 279 Mo. 616, affirmed 
St. Louis Sz E. St. L. Electric R. 
Co. V. State of Missouri ex rel. and 
to U.MC of Ilagerrnan, 41 S.Ct. 488, 
256 U.S. 314, 65 L.Ed. 946. 

60. Pa.—Com. v. Delaware, etc.. Ca¬ 
nal Co., 24 A. 599, 150 Pa. 245, 1 
L.R.A. 232—Corn. v. New York, 
etc., R. Co.. 24 A. 609, 150 Pa. 234. 
67. U.S.—Pacific Telephone & Tele¬ 
graph Co. V. Tax Commission of 
State of Wa.‘«hington, 56 S.Ct. 622, 
297 U.S. 403, 80 LEd. 760, 106 A. 
L.R. 1, affirming State v. Northern 
Pac. R. Co., 48 P 2d 931, 188 Wash. 
33. Stale v. Great Northern R. Co., 
48 P.2d 938, 183 Wash. 698 and 
Pacific Telephone & Telegraph Co. 
V. Tax Commission of Washington, 
48 P.2d 938. 183 Wash. 697—Anglo- 
Chilean Nitrate Sales Corporation 
V. State of Alabama, 63 S.Ct. 878. 
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I 112 

§ 112. Imposition by State or Municipality 

a. Tax on use of property in general 

b. Sales taxes in general 

c. Direct tax on gross receipts 

d. Sale, distribution, and use of gasoline 

e. Radio broadcast and reception 

f. Leasing and exhibition of films 

g. Chain stores 

h. Use of highways by motor vehicles; 

sale of vehicles 


a. Tax on Use of Property in (General 

A ttate tax on tho uae of an inatrumentallty of com- 
merea la Invalid, but a tax may be Imposed on the uae 
of property formerly In Interstate commerce. 

A tax which falls on the use of an instrumental¬ 
ity of commerce or on the means by which inter¬ 
state commerce is carried on is a direct burden to 
the commerce and invalid.^^ A nondiscriminatory 
tax imposed on the use of property formerly a sub¬ 
ject of interstate commerce will be upheld,®® un- 


288 U.S. 218, 77 L.Ed. 710, revers- 
ing State V. Analo-Chllean Nitrate 
Sales Corporation. 142 So. 87. 225 
Ala. 141—East Ohio Gas Co. v. 
Tax Commission of Ohio, Ohio. 61 
S.Ct. 499, 283 U.S. 465. 75 L.Ed. 
1171, afflrminer. D.C.. 43 F.2d 170 
—New Jersey Bell Telephone Co. 
V. State Board of Taxes and As¬ 
sessment of New Jersey, 50 S.Ct. 
Ill, 280 U.S. 338, 74 L.Ed. 463. re¬ 
versing 146 A. 915, 105 N.J.Law 
641. which affirmed 143 A. 841, 105 
N.J.Law 94—Helson v. Common¬ 
wealth of Kentucky, by Board, 49 
S.Ct. 279. 279 U.S. 245, 73 L.Ed. 
683, reverising Metropolis Ferry Co. 
V. Commonwealth, 7 S.W.2d 506, 
225 Ky. 45—Sprout v. City of 
South Bend, Ind., 48 S.Ct. 502. 277 
U.S. 163, 72 L.Ed. 833, 62 A.L.R. 
45. reversing 153 N.E. 504. 198 Ind. 
563, 49 A.L.R. 1198, rehearing de¬ 
nied 154 N.E. 369, 198 Ind. 563, 49 
A.L.R. 1198, mandate conformed to 
162 N.E. 54, 200 Ind. 162—Alpha 
Portland Cement Co. v. Common¬ 
wealth of Massachusetts. 45 S.Ct. 
477, 268 U.S. 203, 68 L.Ed. 916, 44 
A.L.R. 1219, reversing 139 N.E. 
158, 244 Mass. 530 and 142 N.E. 
762, 248 Mass. 156—Flanagan v. 
Federal Coal Co., Tenn., 46 S.Ct. 
233, 267 U.S. 222, 69 L.Ed. 583— 
Ozark Pipe Line Corporation v. 
Monier, Mo., 46 S.Ct. 184, 266 U.S. 
555, 69 L.Ed. 439—Pullman Co. v. 
Richardson, 43 S.Ct. 366, 261 U.S. 
330, 67 L.Ed. 682, affirming 197 P. 
346, 185 Cal. 484—Johnson Trans¬ 
fer & Freight Lines v. Perry, D.C. 
Ga., 47 F.2d 900—McNeely v. City 
of Natchez, C.C.A.Miss., 4 F.2d 899 
—^Northern Pac. Ry. Co. v. Henne- 
ford, D.C.Wash., 16 F.Supp. 302, 
reversed on other grounds Henne- 
ford V. Northern Pac. Ry. Co., 58 
S.Ct. 416, 303 U.S. 17, 82 L.Ed. 619 
—^KVL, Inc., V. Tax Commission of 
Washington, D.C.Wash., 12 F.Supp. 
497—Liberty Highway Co. v. Mich¬ 
igan Public Utilities Commission, 
D.C.Mich., 294 F. 702—Richmond 
Guano Co. v. W. R. Grace & Co., 
CC.A.Va., 284 F. 6dl. 

Gal.—Matson Nav. Co. v. State Board 
of Equalization of California, 43 P. 
2d 805, 3 Cal.2d 1. affirmed 66 S.Ct. 
563, 297 U.S. 441, 80 L.Ed. 791, 
rehearing denied 66 S.Ct. 666, 297 


U.S. 728, 80 L.Ed. 1011—People v. 
Alaska Pac. S. S. Co., 187 P. 742, 
182 Cal. 202. 

Fla.—Myers v. City of Miami, 131 
So. 375, 100 Fla. 1637. 

Ky.—Southern R. Co. v. Common¬ 
wealth, 264 S.W. 850, 204 Ky. 388, 
reversed on other grounds and cer¬ 
tiorari denied 47 S.Ct. 542, 274 U.S. 
76, 71 L.Ed. 934. 

Mass.—Commonwealth v. Wallace, 
200 N.E. 406. 

Mich.—Montgomery Ward & Co. v. 

Fry. 269 N.W. 166, 277 Mich. 260. 
Miss.—Chassanoil v. City of Green¬ 
wood, 148 So. 781, 166 Miss. 848, 
affirmed 54 S.Ct. 541. 291 U.S. 584. 
78 L.Ed. 1004, rehearing denied 54 
S.Ct. 627. 292 U.S. 601, 78 L.Ed. 
1464. 

Mo.—Viking Equipment Co. v. Cen¬ 
tral Hotel Co., 91 S.W.2d 94. 230 
Mo.App. 304—Heinrich Chemical 
Co. V. Herman. App., 251 S.W. 162. 
N.H.—In re Opinion of the Justices. 

179 A. 409. 86 N.H. 496. 

N.J.—Weimar Storage Co. v. Dill, 
143 A. 438, 103 N.J.Eq. 307. 

N.Y.—Publicker Commercial Alcohol 
Co. V. Roberts, 187 N.Y.S. 178, 114 
Misc. 551. 

Okl.—Ex parte McGowan, 215 P. 739, 
89 Okl. 294. 

S.C.—Jewel Tea Co., Inc. v. City of 
Camden. 172 S.E. 307, 308, 171 S. 

C. 353, quoting Corpus Juris. 

Tenn.—Illinois Cent. R. Co. v. City 

of Memphis, App., 110 S.W.2d 352. 
W.Va.—Eureka Pipe Line Co. v. Hal- 
lanan, 106 S.E. 506, 87 W.Va. 396, 
reversed on other grounds 42 S.Ct. 
101, 257 U.S. 266, 66 L.Ed. 227, and 
United Fuel Gas Co. v. Hallanan, 
42 S.Ct. 105, 257 U.S. 277, 66 L.Ed. 
234. 

12 C.J. p 104 note 79. 

Opsratiou of fsrry 
A statute or ordinance exacting a 
license for operating an interstate 
ferry is Invalid as putting an unrea¬ 
sonable burden on interstate com¬ 
merce. 

U.S.—Scott V. Village of Thebes, Ill., 

D. C.I11., 17 F.2d 410—International 
Transit Co. v. City of Sault Ste. 
Marie, D.C.Mich., 194 F. 622, af¬ 
firmed City of Sault Ste. Marie v. 
International Transit Co., 34 S.Ct. 
826, 234 U.S. 388, 68 L.Ed. 1337, 62 
L.R.A.,N.S., 674. 
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Ark.—Gates v. Greenville Bridge & 
Ferry Co., 36 S.W.2d 970. 183 Ark. 
529. 

12 C.J. p 104 note 79 [a] (1), (2). 
Operation of towboats 

An ordinance of New Orleans li¬ 
censing persons, Arms, companies, 
or corporations owning and running 
towboats to and from tho Gulf of 
Mexico is invalid as a regulation of 
commerce.—Moran v. New Orleans, 
La., 6 S.Ct. 38. 112 U.S. 69. 28 L.Ed. 
653. 

68. U.S.—Cooney v. Mountain States 
Telephone & Telegraph Co., Mont., 
55 S.Ct. 477. 294 U.S. 384, 79 L.Ed. 
934, affirming, D.C., Mountain Slates 
Telephone & Telegraph Co. v. Coo¬ 
ney, 7 F.Supp. 12—Helson v. Com¬ 
monwealth of Kentucky, by Board. 
49 S.Ct. 279, 279 U.S. 246, 73 L.Ed. 
683, reversing Metropolis Ferry Co. 
V. Commonwealth, 7 S.W.2d 606, 
225 Ky. 45—American Airways v. 
Wallace, D.C.Tenn., 57 P.2d 877, 
affirmed 53 S.Ct. 15, 287 U.S. 565, 
77 L.Ed. 498—Dixie Greyhound 
Lines v. McCarroll, Ark., 22 F. 
Supp. 986—Northern Pac. Ry. Co. 
V. Henneford, D.C.Wash., 15 F. 
Supp. 302, reversed on other 
grounds Henneford v. Northern 
Pac. Ry. Co., 68 S.Ct. 416, 302 U.S. 
17, 82 L.Ed. 619. 

Wash.—Pacific Telephone & Tele¬ 
graph Co. v. Henneford, 81 P.2d 
786. 

12 C.J. p 101 note 37. 

69. U.S.—Henneford v. Silaa Mason 
Co., 67 S.Ct. 524, 300 U.S. 677, 81 
L.Ed. 814, reversing, D.C., Silas 
Mason Co. v. Henneford, 16 F. 
Supp. 958—Hart Refineries v. State 
of Montana, 49 S.Ct. 189, 278 U.S. 
584, 73 L.Ed. 619, vacating 49 S.Ct. 
95, 278 U.S. 574, 78 L.Ed. 614, and 
affirming State v. Hart Refineries, 
268 P. 1024, 83 Mont. 36—Hart Re¬ 
fineries V. Harmon. 49 S.Ct. 188, 
278 U.S. 499, 73 L.Ed. 475, affirm¬ 
ing 263 P. 687, 81 Mont. 423—Felt 
& Tarrant Mfg. Co. v. Corbett, D. 
C.Cal., 23 F.Supp. 186. 

'Tex.—Sheppard v. Musser, 92 S.W. 
2d 219, 127 Tex. 193. modifying, 
Civ.App., 89 S.W.2d 222, appeal dis¬ 
missed Musser v. Sheppard, 67 S. 
Ct. 121, 299 U.S. 613, 81 L.Ed. 879. 
Wash. — ^Bloxom v. Henneford, 76 P. 
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less after importation it is used as an instrumentali¬ 
ty of commerced® A tax on the storage of a com¬ 
modity may be valid although it was formerly in 
interstate commerce,or although it will be used 
in interstate commerce,*^2 even though the storage 
itself is a use in interstate commerce.'^^ ^ tax on 
the power produced by an engine to pump natural 
gas through pipe lines from one state to another 
is not a tax on the privilege of using an instrumen¬ 
tality of commcrce.74 A charge or tax imposed on 
one engaged in interstate commerce and using a 
facility furnished by the state is not invalid where 
the charge bears a reasonable and fair relation to 
the use made of the facility.“^5 


b. Sales Taxes in General 

A state may not tax sales in Interstate commerce, but 
It may Impose a tax on the sale of a commodity after It 
ceases to be in Interstate commerce or on a commodity 
to be used in Interstate commerce. 

A state tax on sales in interstate commerce is 
invalid,*^® but a tax may be imposed on the sale of 
a commodity after it ceases to be in interstate com¬ 
merce,or on a commodity to be used in interstate 
commerce.*^® 

The right of Puerto Rico to tax sales of foreign 
importations is not greater than the corresponding 
right of a state,and its right to tax sales of goods 


2d 586, 193 Wash. 640—Vancouver 
on Co. V. Ilenncford, 49 P.2d 14, 
183 Wash. 317. 

Vis of personalty bonght at retail 

A statute levying tax upon use of 
personalty purchased at retail either 
within or without state, but provid¬ 
ing an offset if article had been sub¬ 
jected to an equivalent use or sales 
tax levied either by that or some 
other state, as applied to materials 
purchased outside state but used in 
construction work within state was 
held not violative of commerce 
clause of federal constitution, and 
the fact that the tax was called an 
“excise” did not make state's power 
to Impose It less than if it had been 
called a property tax. likewise, the 
fact that the tax was limited to ar¬ 
ticles purchased at retail wa.s held 
not to invalidate statute by making: 
such lax a lax upon foreign sale.— 
Henneford v. Silas Mason Co., 57 S. 
Ct. 524, 300 U.S. 577, 81 L.Ed. 814, 
reversing, D.C., Silas Mason Co. v. 
Henneford, 16 F.Supp. 968. 

70. Wash.—Pacific Telephone & Tel¬ 
egraph Co. v. Henneford, 81 P.2d 
786. 

Telephone equipment 

“Stand-by equipment” which was 
purchased by telephone company 
outside of state and which could not 
be purchased within state, and which 
was kept available for use from time 
to time In the company’s intermin¬ 
gled interstate and intru-state tele¬ 
phone business, was dedicated to 
such use from time of purchase and 
was an Inseparable part of inter¬ 
state commerce, and was not taxable 
under statute taxing use of person¬ 
alty purchased at retail either within 
or without the state and providing 
offset if article had been subjected 
to an e'qulvalent use or sales tax in 
any state.—Pacific Telephone & Tel¬ 
egraph Co. V. Henneford, supra. 

71. U.S.—Felt & Tarrant Mfg. Co. v. 
Corbett, D.C.Cal., 28 F.Supp. 186— 
Southern Pac. Co. v. Corbett, D.C. 
Cal., 20 F.Supp. 940 —Monamotor 
Oil Co. V. Johnson, D.C.Iowa, 8 F. 


Siipp. 189, affirmed 64 S.Ct. 575, 
292 U.S. 86. 78 L..Ed. 1141. 

Fla.—.lerome H. Sheip Co. v. Amos, 
130 So. 699, 100 Fla. 863. 

Storage of gasoline see infra 5 112 c. 

72. U.S.—Southern Pac. Co. v. Cor¬ 
bett, D.C.Cal., 20 F.Supp. 940. 

73. U.S.—Pacific Telephone & Tele¬ 
graph Co. V. Corbett. D.C.Cal., 23 
F.Supp. 197—Southern Pac. Co. v. 
Corbett, D.C.Cal., 23 F.Supp. 193, 
which in effect overruled 20 P. 
Supp. 940. 

74. U.S.—Coverdale v. Arkansas- 

Louisiana Pipe Line Co., La., 58 S. 
Ct. 736, 308 U.S. 604, 82 L.Ed. 1043. 
reversing. D.C., Arkansas-Louisi- 
ana Pipe Line Co. v. Coverdale, 20 
F.Supp. 676. 

7B. U.S.—Dixie Creyhound Lines v. 
McCarroll, D.C.Ark., 22 F.Supp. 985 
—Varney Air Lines v. Babcock, D. 
C.ldaho. 1 F.Supp. 687. 

76. La.—State v. Albert Mackie Co., 
80 So. 682, 144 La. 339. 

Mich.—Montgomery Ward & Co. v. 
Fry, 269 N.W. 166, 277 Mich. 260 
—J. B. Simpson, Inc., v. O'Hara, 
268 N.W. 809, 277 Mich. 56. 

N.Y.—MeNeel Marble Co, v. Graves, 
288 N.Y.S. 68, 247 App.Dlv. 242. 
motion denied 290 N.Y.S. 419, 248 
App.Div. 796, affirmed 11 N.E.2d 
775, 275 N.r. 601. 

**8paoial orders*’ 

Comptroller of New York City 
could not. under local laws, impose 
two per cent sales tax on foreign 
corporation maintaining an office in 
New York City, for “special orders” 
taken within city for cash registers 
not of standard type and not in 
stock, where registers were not in 
state, orders were not effective until 
accepted in foreign state, registers 
were manufactured in foreign state 
and appropriated to contract there, 
and were sent to corporation’s office 
in New York City only for disposal 
to purchasers.—^National Cash Regis¬ 
ter Co. V. Taylor, 11 N.E.2d 881, 276 
N.Y. 208, affirming 297 N.Y.S. 169, 
262 App.Div. 90, certiorari denied 

467 


McGoldrick v. National Ca.«ih Regis¬ 
ter Co.. 58 S.Ct. 759. 303 U.S. 656. 

77. U.S.—West India Oil Co. v. Gal¬ 
lardo, C.C.A.Puerto Rico. 6 F.2d 
523. 

Ga,—Richardson v. Johnson Furni¬ 
ture Co.. 166 S.E, 662. 176 Ga. 28. 
Ky.—J. Bacon & Sons v. Martin. 116 
S.W.2d 963, 273 Ky. 3S9—Martin v. 
J. Bacon & Sons. 105 S.W.2d 669, 
268 Ky. 612—Moore v. State Board 
of Charities and Corrections, 40 S. 
W.2d 349. 239 Ky. 729. 

N.Y.—MeNeel Marble Co. v. Graves, 
288 N.Y.S. 68. 217 App.Div. 242, 
motion denied 290 N.Y.S. 419, 248 
App.Div. 795, affirmed 11 N.E.2d 
776, 276 N.Y. 601. 

Installation by technicians of seller 

When technical and intricate per¬ 
sonalty is sold and delivered in in¬ 
terstate commerce, character of com¬ 
merce, as respects right of state in 
which sales are consummated to Im¬ 
pose tax on seller’s gross retail sales 
of personalty within state is not al¬ 
tered by incident that it is installed 
by technicians of seller.—MeNeel 
Marble Co. v. Graves, supra. 

78. U.S.—Eastern Air Transport v. 
South Carolina Tax Commission, S. 
C., 52 S.Ct. 340. 285 U.S. 147, 76 L. 
Ed. 673, affirming, C.C.A., 52 F.2d 
456. 

Food oonsnmed by live stock in 
transit 

Feed consumed by live stock in in¬ 
terstate commerce is subject to a 
state sales lax, since tax was on sale 
transaction taking place before feed 
entered interstate commerce.—Union 
Stock Yards v. Slate Tax Commis¬ 
sion of Utah, 71 P.2d 542, 93 Utah 
174. 

78. U.S.—Gallardo v. La Planta To¬ 
bacco Co., C.C.A.Porto Rico, 21 P. 
2d 1012, certiorari dismissed Fa¬ 
jardo Sugar Oo. of Porto Rico v. 
Gallardo, 48 S.Ct. 627, 277 U.S. 611, 
72 L.Ed. 1016—Porto Rico Tax Ap¬ 
peals. C.C.A.Porto Rico, 16 P.2d 
545, certiorari granted Smallwood 
V. Gallardo, 47 S.Ct. 659, 274 U.S. 
732, 71 L.Ed. 1827 and Valdes v. 
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arriving from the United States is not less than the 
right of a state to tax goods arriving in interstate 
commerce.*® 

c. Direct Tax on Qross Beceipta 

A state may not levy a direct tax on the gross re¬ 
ceipts and earnings derived from Interstate or foreign 
commerce but It may use the gross receipts as the meas¬ 
urement of a legitimate tax. Receipts from Intra-state 
business may be taxed. 

A direct tax levied by a state on the jjross re¬ 
ceipts or earnings derived from interstate or foreign 
commerce is in eflfect a tax on the commerce itself 


and is invalid,but where the receipts are not 
taxed directly but are only used to measure a tax 
within the legitimate power of the state the tax 
is valid.*2 A tax on gross receipts from exports is 
invalid as an impost on exports,but a tax on the 
gross receipts of interstate business is not a tax 
on imports and exports and is not invalid on that 
account.*^ Earnings or receipts from an intra¬ 
state business may be taxed although the taxpayer 
is also engaged in interstate commerce or the goods 
have come from another state,®® even though the 
intra-state business is operated at a loss and the 


Gallardo, 47 S.Ct. 659. 274 U.S. 732. 

71 L..Ed. 1327, reversed on other 
srrounds Smallwood v. Gallardo. 48 
S.Ct. 23. 275 U.S. 66. 72 L.Ed. 152. 

80. U.S.—Gallardo v. La Planta To¬ 
bacco Co., C.C.A.Porto Rico, 21 F. 
2d 1012, certiorari dismissed Fa¬ 
jardo Sufirar Co. of Porto Rico v. 
Gallardo. 48 S.Ct. 627, 277 U.S. 611, 

72 L.Ed. 1015—Porto Rico Tax Ap¬ 
peals, C.C.A.Porto Rico, 16 F.2d 
645, certiorari irranted Smallwood 
V. Gallardo, 47 S.Ct. 659, 274 U.S. 
732, 71 L.Ed. 1327 and Valdes v. 
Gallardo. 47 S.Ct. 659. 274 U.S. 732, 
71 L.Ed. 1327. reversed on other 
grounds Smallwood v. Gallardo, 48 
S.Ct. 23, 275 U.S. 66, 72 L.Ed. 152. 

81. U.S.—J. D. Adams Mfg. Co. v. 

Storen, 58 S.Ct. 913, 304 U.S. 307. 
82 L.Ed. 1365, 117 A.L.R. 429, mod¬ 
ifying Storen v. J. D. Adams Mfg. 
Co., Ind., 7 N.E.2d 941, mandate 
conformed to 15 N.E.2d 1016— 
Fisher’s Blend Station v. Tax Com¬ 
mission of Stale of Washington, 56 
S.Ct. 608, 297 U.S. 650, 80 L.Ed. 
956, reversing 45 P.2d 942, 182 

Wash. 163 and 49 r.2d 1161—Mat- 
son Nav. Co. V. State Board of 
Equalization of California. 56 S.Ct. 
553, 297 U.S. 441. 80 L.Ed. 791, 
affirming 43 P.2d 805, 3 Cal.2d 1. 
rehearing denied 56 S.Ct. 666, 297 
U.S. 728, 80 L.Ed. 1011—New Jer¬ 
sey Bell Telephone Co. v. State 
Board of Taxes and Assessment of 
New Jersey, 60 S.Ct. Ill, 280 U. 
S. 338, 74 L.Ed. 463, reversing 146 
A. 916, 105 N.J.Law 641. which af¬ 
firmed 143 A. 841, 105 N.J.Law 94 
—Sonneborn Bros. v. Cureton, 
Tex., 43 S.Ct. 643. 262 U.S. 506. 67 

L. Ed. 1095—Pullman Co. v. Rich¬ 

ardson, Cal., 43 set. 366, 261 U.S. 
330, 67 L.Ed. 682—Crew Levick 

Co. v. Commonwealth of Pa., 38 S. 
Ct. 126, 246 U.S. 292. 62 L.Ed. 295, 
reversing Commonwealth v. Crew 
Levick Co., 100 A. 952, 256 Pa. 508, 
which affirmed 26 Pa.Dist. 481— 
Nutt v. Ellerbe, D.C.S.C.. 66 F.2d 
1058—East Ohio Gas Co. v. Tax 
Commission of Ohio, D.C.Ohlo, 43 
F.2d 170, affirmed 61 S.Ct. 499. 283 
U.S. 466. 76 L.Ed. 1171—Yazoo & 

M. V. R. Co. v. Grosjean, D.C.La., 


16 F.Siipp. 276—KVL, Inc., v. Tax 
Commission of Washington, D.C. 
Wash., 12 F.Supp. 497—City of 
Tulsa V. Southw'estern Bell Tele¬ 
phone Co., D.C.Okl., 5 F.Supp. 822, 
affirmed. C.C.A., 76 F.2d 343, certio¬ 
rari denied 65 S.Ct. 656, 295 U.S. 
744, 79 L.Ed. 1690. 

D.C.—Potomac Electric Power Co. v. 
Hazen, 90 F.2d 406, 67 App.D.C. 
161, certiorari denied 68 S.Ct. 11, 

302 U.S. 692, 82 L.Ed. 535. 

Ga.—American Mills Co. v. Doyal, 
167 S.E. 312. 46 Ga.App. 236, trans¬ 
ferred 163 S.E. 603, 174 Ga. 631. 
Mich.—Montgomery Ward & Co. v. 

Fry, 269 N.W. 166, 277 Mich. 260. 

N.Y. — People ex rel. Commercial 
Cable Co. v. State Board of Tax 
Com'rs, 166 N.Y.S. 62, 99 Miac. 632. 
S.D.—Flannery v. Welsh, 251 N.W. 
216, 61 S.D. 656—State ex rel. Bot¬ 
kin V. Welsh. 251 N.W. 189, 61 3 
D. 593. 

Tex.—State v. Humble Pipe Line Co., 
217 S.W. 1082. 112 Tex. 375—Hous¬ 
ton Belt & Terminal Ry. Co. v. 
State. 192 S.W. 1054, 108 Tex. 314, 
reversing, Civ.App., State v. Hous¬ 
ton Belt & Terminal Ry. Co., 166 
S.W. 83. 

Wash.—Port of Port Angeles v. Hon- 
neford, 74 P.2d 1025, 193 Wash. 
229—Paramount Pictures Distrib¬ 
uting Co. v. Henneford, 51 P.2d 
385, certiorari denied Henneford v. 
Paramount Pictures Distributing 
Co.. 56 set. 747, 298 U.S. 665, 80 

L. Ed. 1389. 

W.Va.—Hope Natural Gas Co. v. 
Hall. 135 S.E. 582, 102 W.Va. 272, 
affirmed 47 S.Ct. 639, 274 U.S. 284, 
71 L.Ed. 1049. 

12 C.J. p 112 note 51. 

Saceipts from investments ontslde 
state 

A tax imposed on a nonresident on 
the gross receipts from investments 
in land and securities outside the 
state is invalid.—Meyer v. Wells 
Fargo, Okl., 32 S.Ct. 218, 223 U.S. 
298, 56 L.Ed. 445. 

82l U.S.—Western Live Stock v. 
Bureau of Revenue. 68 S.Ct. 546, 

303 U.S. 250, 82 L.Ed. 823, 115 A.L. 
R. 944, affirming 67 P.2d 505, 41 N. 

M. 288— Underwood Typewriter Co. 
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v. Chamberlain, 41 S.Ct. 45. 264 U. 
S. 113, 65 L.Ed. 165, affirming 108 
A. 164, 94 Conn. 47—Chicago, M., 
St. P. & P. R. Co. v. Hedges, D.C. 
Wash., 6 F.Supp. 762. 

N.Y. — People ex rel. Commercial 
Cable Co. v. State Board of Tax 
Com’rs, 166 N.Y.S. 62. 99 Misc. 632. 

83. U.S.—Crew Levick Co. v. Com¬ 
monwealth of Pa, 38 S.Ct. 126, 245 
U.S. 292, 62 L.Ed. 295, reversing 
Commonwealth v. Crew Levick Co., 
100 A. 952, 256 Pa. 508. 

84u U.S.—Minot v. Philadelphia, W. 
& B. R. Co., Del., 18 Wall. 206. 21 
L.Ed. 888—Philadelphia, etc.. R. 
Co. V. Pennsylvania, 16 Wall. 284, 
21 L.Ed. 164, affirming 62 Pa. 286, 
1 Am.K. 399. 

85. U.S.—Western Live Stock v. 
Bureau of Revenue, 58 S.Ct. 646, 
303 U.S. 250, 82 L.Ed. 823, 116 A. 
L R. 944, affirming 67 P.2d 505, 41 
N.M. 288—Pacific Telephone & 
Telegraph Co. v. Tax Commission 
of State of Washington, 66 S.Ct. 
622, 297 U.S. 403, 80 L.Ed. 760, 105 
A.L.R. 1, affirming State v. North¬ 
ern Pac. R. Co., 48 P.2d 931, 183 
Wash. 33, State v. Great Northern 

R. Co., 48 P.2d 938. 183 Wash. 698 
and Pacific Tt^lephone & Telegraph 
Co. v. Tax Commission of Wash¬ 
ington, 48 P.2d 938, 183 Wash. 697. 

La.—State v. Wibson & Co. of Louisi¬ 
ana, 154 So. 636, 179 La. 648, ap¬ 
peal dismissed Wilson & Co. of 
Louisiana v. State of Louisiana. 55 

S. Ct. 78, 293 U.S. 518, 79 L.Ed. 631. 
Tenn.—General Securities Co. v. Wil¬ 
liams, 29 S.W.2d 662, 161 Tenn. 60. 

Wash.—Port of Port Angeles v. Hen- 
neford, 74 P.2d 1025. 

Beoeiptz of Inznraiioo oompaaloz 
A tax on the gross receipts of in¬ 
surance companies transacting in¬ 
surance business within the state, in¬ 
cluding premiums received on con¬ 
tracts covering risks within the 
state, is a tax on Intrastate business 
and valid. 

N.C.—Pittsburgh Life & Trust Co. v. 

Young. 90 S.E. 668, 172 N.C. 470, 
Wyo.—Equitable Life Assur. Soc. of 
U. S. v. Thulemeyer, 62 P.2d 1228, 
49 Wyo. 63, rehearing denied 64 P. 
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tax must be paid from profits derived from inter¬ 
state business if the tax is not unreasonable.^^ 

Gross receipts as measurement of license tax on 
mercantile business in general see infra § 114; as 
measurement of corporate franchises and privileges 
see infra § 118; as measurement of property tax see 
supra § 107. 

d. Sale, Distribution, and Use of Gasoline 

A state may Impose a sales tax on gasoline originally 
shipped from another state after the interstate transac¬ 
tion has ceased, and it may tax the sale of gasoline to one 
using it in interstate commerce. A state may not levy a 
noncompensatory tax on the use of gasoline in Inter¬ 
state commerce, but it may tax the storage or withdraw¬ 
al from storage of imported gasoline even though It is 
intended for use in interstate commerce. 

A tax on the sale or distribution of gasoline im¬ 
ported from without the state is invalid where the 
sale or distribution is part of the interstate trans¬ 


action,87 but after the gasoline has come to rest or 
has become mingled with the common mass of prop¬ 
erty within the state a tax on its sale or distribu¬ 
tion may be imposed against dealers or distribu- 
tors.88 Where the sale is made within the state 
it is immaterial that the gasoline to fulfill the con¬ 
tract is subsequently acquired by the seller outside 
the state and shipped to the buyer.*® A tax on the 
sale of gasoline within the state to one who uses it 
for motive power in interstate commerce is not in¬ 
valid as a burden on interstate commerce.®® 

Use. A state tax which is not in the nature of 
compensation for the use of the highways or facili¬ 
ties of the state may not be levied on the use or 
consumption of gasoline utilized for motive power 
in interstate commerce,®^ but a state may impose a 
tax on gasoline so utilized where the tax is com- 
pcnsatory.®2 Use and consumption of gasoline in 


2d 896, 49 Wyo. 63, appeal dis¬ 
missed Ham V. Equitable Tiife As- 
sur. Soe. of IT. S., 57 S.Ct. 24, 299 
U.S. 505, 81 L.Ed. 375. 

12 C.J. p 112 note 49 \a^. 

GoodB shipped on thronerh hills of 

ladinflT 

Tax on earninjys from kiln-dryin^r, 
surfacing. and resawing lumber 
shipped from point outside state, on 
through lulls of lading, destined for 
other out.side points, is not a tax 
on interstate eommeroe.—Jorgensen- 
Bennett Mfg. Co. v. Knight, 3 S.W.2d 
668, 156 Tenn. 579, 60 A.E.R, 393, 
appeal dismissed 49 S.Ct. 185, 73 E. 
Ed. 1013, and certiorari denied 49 S. 
Ct. 186, 278 U.S. 583, 73 L.Ed. 519. 

86. U.S.—Pacific Telephone & Tele¬ 
graph Co. V. Tax Commission of 
State of Wtishington, 56 S.Ct. 522, 
297 ITS. 403, 80 L.Ed. 760, 105 A.L. 
R. 1, affirming State v. Northern 
Pac. R. Co., 48 r.2d 931, 183 Wash. 
33, State v. Clreat Northern R. Co., 
48 P.2d 938, 183 Wa.sh. 698 and Pa¬ 
cific Telephone & Telegraph Co. v. 
Tax Commission of Washington, 4 8 
P.2d 938, 183 Wash. 697. 

87. U.S.—A.skren v. Continental Oil 
Co., N.M., 40 S.Ct. 355, 252 U.S. 
444, 64 LEd. 654. 

Injunction against collection of tax 

Although the statutory provisions 
imposing the tax on gasoline so sold 
or used are inseparable as to domes¬ 
tic and interstate business, an injunc¬ 
tion against the assessment and col¬ 
lection of such a lax will be limited 
to the tax in so far as it is levied 
on interstate transactions, and the 
collection of the tax to this extent 
will be restrained as to all dealers, 
notwithstanding the state officers as¬ 
sert that they did not intend to col¬ 
lect from dealers whose transactions 
were entirely interstate.—Bowman v. 


Continental Oil Co.. N.M.. 41 S.Ct. 
606, 256 U.S. 642, 65 L.Ed. 1139. 

88 . U.S.—Monamotor Oil Co. v. 
Johnson. Iowa, 54 S.Ct. 575, 292 U. 
S. 86. 78 L.Ed. 1141. affirming, D. 
C., 3 F.Supp. 189—Bowman v. Con¬ 
tinental Oil Co., NM.. 41 S.Ct. 606, 
256 US. 642, 65 L.Ed. 1139—Askren 
V. Continental Oil Co., N.M., 40 S. 
Ct. 355, 252 U.S. 444, 64 L.Ed. 654. 

Colo.—State V. Tolbert, 56 P.2d 45. 
98 Colo. 433—I*eople v. Home Oil 
& Supply Co., 34 r.2d 67, 95 Colo. 
143. 

Fla.—Amos v. Gunn, 94 So. 615, 84 
Fla. 285. 

Iowa.—State v. Standard Oil Co. of 
Indiana, 271 N.W. 185, 222 Iowa 
1209. 

Miss.—Troas v. Price, 146 So. 630, 
167 Miss. 121—State ex rel. Knox v. 
Superior Oil Co.. 119 So. 360, 156 
Miss. 377, affirmed Superior Oil Co. 
V. State of Mississippi ex rel. 
Knox. 50 set. 169, 280 U.S. 390, 
74 L.Ed. 504. 

Mont.—Slate v. Silver Bow Refining 
Co., 272 P. 684, 83 Mont. 380. 
Neb.—Burke v. Bass, 242 N.W. 606, 
123 Neb. 297. 

Tex.—Gray burg Oil Co. v. Slate, 
Com.App., 3 S.W 2d 427, affirming, 
Civ.App., 286 S.W. 489, and re¬ 
versed on other grounds 49 S.Ct. 
185, 278 U.S. 582. 73 L.Ed. 519. 

89. Pa.—Commonwealth v. Wiloll 
Corporation, 173 A. 404, 316 Pa. 
33, 101 A.L.R. 287, affirmed Wiloll 
Corporation v. Commonwealth of 
Pennsylvania, 55 S.Ct. 358, 294 U. 
S. 169, 79 L.Ed. 838, rehearing de¬ 
nied 55 S.Ct. 643, 294 U.S. 733. 79 
L.Ed. 1262. 

90. U.S.—Eastern Air Transport v. 
South Carolina Tax Commission, 52 
S.Ct. 340, 286 U.S. 147, 76 L.Ed. 
673, affirming. C.G.A., 62 F.2d 466 
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—Ctmtral Transfer Co. v. Commer¬ 
cial Oil Co.. D.C Mo. 45 P.2d 400. 
Ky.—Kentucky Independent Oil Co. 
V. Coleman. 33 S.W.2d 616, 236 Ky. 
592. 

Mass.—Commonwealth v. Wallace, 
200 N.E. 406. 

N.M.—Tran.scontinental & Western 
Air V. Lujan, 8 P.2d 103, 36 N.M. 
64. 

Vt.—Central Vermont By. v. Camp¬ 
bell. 192 A. 197, 108 Vt. 610, 111 
ALB 176. 

However, in several eases before 
the rule was definitely established 
it was held that gasoline sold for 
use in interstate commerce was net 
subject to a sales tax.—Mid-Con¬ 
tinent Air Express Corporation v. 
Lujan, D.C.N.Al., 47 F.2d 266--U. S. 
Airways v. Shaw, D.C.Okl., 43 F.2d 
148. 

91. U.S.—Bingaman v. Golden Eagle 
Western Lines, N.M., 56 S.Ct. 624, 
297 U.S. 626. 80 L.Ed. 928, affirm¬ 
ing. D.C. Golden Eagle Western 
Lines V. Hingarnan, 14 F.Supp. 17 
—Helson V. (\>mmon wealth of 
Kentucky, by Board. 49 S Ct. 279, 
279 U.S. 245.73 L.Ed. 683, reversing 
Metropolis Ferry Co. v. Common¬ 
wealth, 7 S.W.2d 506. 226 Ky. 45— 
Mid-Continent Air Express Cor¬ 
poration v. Lujan, D.C.N.M., 47 F. 
2d 266. 

N.M.—Transcontinental & Western 
Air V. Lujan, 8 r.2d 103, 36 N.M. 
64. 

Vt.—Central Vermont By. v. Camp¬ 
bell. 192 A. 197. 108 Vt. 610, 111 
A.L.R. 175. 

98. U.S.—Varney Air Lines v. Bab¬ 
cock, D.C.ldaho, 1 F.Supp. 687. 
La.—State V. Tri-State Transit Co. 
of Louisiana, 138 So. 507, 173 La. 
682—State v. Johnson, 138 So. 603, 
178 La. 669. 



§ 112 


COMMERCE 


15 C.J.S, 


local business may be taxed although it has been 
originally imported from another state.®* A state 
may validly tax the business of storing imported 
gasoline and withdrawing it from storage, or the 
use to which the gasoline is put in withdrawing it 
from storage and placing it within the tanks of 
vehicles,®^ notwithstanding its ultimate function is 
to generate motive power for carrying on interstate 
commerce.®* 

e. Badio Broadcast and Beception 

A state may not Impose a tax on radio broadcast 
or reception. 

A state or municipality may not impose a tax on 
the business of radio broadcasting,®® nor may it 
impose a license tax for the privilege of using radio 
receiving sets.®*^ 

f. Leasing and Exhibition of Films 

A state may not tax the leasing or distribution of 
films In Interstate transactions but It may tax the ex¬ 
hibition of the films. 


A state may not tax the leasing or distribution of 
films in interstate transactions,®® but it may tax or 
license the exhibition of the films in the state.®® 

g. Chain Stores 

A state may base the rate of a license tax on retail 
chain stores on the total number of units In the entire 
system. 

A state in imposing a license tax on retail chain 
stores for the privilege of doing business within 
the state may base the rate of tax on the total num¬ 
ber of units in the entire system, including units in 
other states.^ 

h. Use of Highways by Motor Vehicles; Sale 

of Vehicles 

A state may impose a nondlscriminatory tax for the 
use of its highways by motor veMcles In interstate com¬ 
merce if the charge bears a fair relation to the cost of 
construction, maintenance, and regulation. A special fee 
Imposed on used motor vehicles imported into the state 
for sale is invalid. 

A state may impose a nondiscriminalory tax or 


Vae by airplane 

(1) Statute taxing use of motor 
fuels Is not invalid as burdening in¬ 
terstate commerce as applied to in¬ 
terstate carrier by airplane, where 
carrier used air navigation facilities 
furnished at state's expense.—Var¬ 
ney Air Lines v. Babcock, D.C.Idaho. 
1 F.Supp. 687. 

(2) But it is invalid where no such 
facilities are used. 

U.S.—Mid-Continent Air Express 

Corporation v, Lujan, D.C.N.M., 47 
F.2d 266. 

N.M. —Transcontinental & Western 
Air V. Lujan, 8 r.2d 103, 36 N.M. 
64. 

93. U.S.—Bowman v. Continental 

Oil Co., N.M., 41 S.Ct. 606, 256 U.S. 
642, 66 L.Ed. 1139—Monamotnr Oil 
Co. v. Johnson. D.C.Iowa, 3 F.Supp. 
189, affirmed 64 S.Ct. 676, 292 U.S. 
86, 78 L.Ed. 1141. 

Fla.—^Amos v. Gunn, 94 So. 616, 84 
Fla. 285. 

La.—State v. Tri-State Transit Co. 
of Louisiana, 165 So. 233, 179 La. 
811—State V. City of Monroe, 149 
So. 541. 177 La. 983. 

Vt.—Central Vermont Ry. v. Camp¬ 
bell, 192 A. 197, 108 Vt. 610, 111 A. 
L.R. 176. 

Wse la both Interstate and intra-state 
oonuaerce 

A tax on the entire amount of 
gasoline used in both interstate and 
intra-state commerce is not invalid 
where the amount used in interstate 
commerce can easily be computed 
for an exemption but the company 
fails to do so.—Kentucky Independ¬ 
ent Oil Co. V. Coleman, 88 S.W.2d 
616, 236 Ky. 592. 

94k U.S. — Gregg Dyeing Co. v. 


Query. 62 S.Ct. 631. 286 U.S. 472, 
76 L.Ed. 1232, 84 A.L.R. 831. af¬ 
firming 164 S.E. 688. 166 S.C. 117, 
and City of Greenville v. Query, 
164 S.E. 844. 166 S.C. 281. 
Withdrawal for municipal purposes 
Tax on privilege of storing gaso¬ 
line IS not objectionable as burden¬ 
ing interstate commerce, as applied 
to gasoline purchased outside state 
by city and shipped into state in 
tank cars and transferred to storage 
tanks and thereafter withdrawn from 
time to time for municipal and gov¬ 
ernmental purposes.—City of Birm¬ 
ingham v. State ex rel. Carmu-huel, 
170 So. 64, 233 Ala. 138. 

95. U.S.—Edelman v. Boeing Air 
Transport, Wyo., 53 SCt. 691, 289 
U.S. 249. 77 L.Ed. 1155, reversing. 

C. C.A., Boeing Air Transport v. 
Kdelman, 61 F.2d 319, modifying, 

D. C., 61 F.2d 130, and certiorari 
granted Edelman v. Boeing Air 
Transport, 53 S.Ct. 386, 288 U.S. 
695, 77 L.Ed. 972—Nashville, C. & 
St. L. Ry. V. Wallace, Tenn., 53 
S.Ct. 345, 288 U.S. 249, 77 L.Ed. 
730, 87 A.L.K. 1191—Pan American 
Petroleum Corporation v. State of 
Alabama, C.C.A.Ala., 67 F.2d 590, 
certiorari denied 64 S.Ct. 454, 291 
U.S. 670, 78 L.Ed. 1060—American 
Airways v. Wallace, D.C.Tenn., 5 7 
F.2d 877, affirmed 63 S.Ct. 15, 287 
U.S. 565, 77 L.Ed. 498—American 
Airways v. Grosjean, D.C.La., 3 
F.Supp. 996. affirmed 64 S.Ct. 129, 
290 U.S. 696, 78 L.Ed. 624. 

Ky.—Commonwealth, by Nelson, v. 
Dixie Greyhound Lines, 72 S.W.2d 
1032, 266 Ky. 111. 

La.—State v. Tri-State Transit Co. 
of Louisiana, 166 So. 283, 179 La. 


Vt.—Central Vermont Ry. v. Camp¬ 
bell. 192 A. 197, 108 Vt. 510, 111 
A.L.R. 175. 

93. U.S.—Fisher's Blend Station v. 
Tax Commission of State of 
Washington, 66 S.Ct. 608, 297 U.S. 
650, 80 L.Ed. 956, reversing 45 P. 
2d 942, 182 Wash. 163 and 49 P.2d 
1161—Whitehurst v. Grimes. D.C. 
Ky., 21 F.2d 787—KVL, Inc., v. 
Tax Commission of Washington, 
D.C.Wash., 12 F.Supp. 497. 

Ga.—City of Atlanta v. Southern 
Broadcasting Co., 190 S.E. 694, 184 
Ga. 9, refusing to follow City of 
Atlanta v. Oglethorpe University, 
173 S.E. 110, 178 Ga. 379. 

97. U.S.—Station WBT v. Poulnot. 
D.C.S.C., 46 F.2d 671. 

98. U.S.—United Artists Corpora¬ 
tion V. James, D.C.W.Va., 23 P. 
Supp. 353. 

Wash.—^Paramount Pictures Dis¬ 
tributing Co. V. Henneford. 61 P.2d 
385, certiorari denied Henneford v. 
Paramount Pictures Distributing 
Co.. 66 S.Ct. 747, 298 U.S. 666, 80 
L.Ed. 1389. 

La.—State v. Paramount Publlx Cor¬ 
poration, 152 So. 634, 178 La. 818. 

99. U.S.—Pox Film Corporation v. 
Trumbull, D.C.Conn., 7 P.2d 715— 
Eureka Productions v. Lehman, D. 
C.N.T., 17 F.Supp. 269, affirmed 68 
S.Ct. 16. 302 U.S. 634, 82 L.Ed. 494. 

N.Y.—United Artists Corporation v. 
Taylor, 288 N.Y.S. 946. 248 App. 
Div. 207, affirmed 7 N.E.2d 254, 278 
N.Y. 884. 

1. U.S.— Great Atlantic & Pacifle 
Tea Co. v. Orosjean, D.C.La., 16 
F.Supp. 498. 
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fee for the use of its highways by motor vehicles maintenance, and regulation, and it will be held in- 
engaged in interstate commerce,^ but the tax must valid if unreasonable or excessive^ or discrimina- 
be a fair contribution to the cost of construction. 


S. U.S.— AUto Mayflower Transit Co. 
V. Georgria Public Service Commis¬ 
sion, 66 S.Ct. 709. 296 IT.S. 285, 79 
L.Ed. 1439. affirming 176 S.E. 487, 
179 Ga. 431—Hicklin v. Coney. 64 
S.Ct. 142, 290 U.S. 169, 78 L.Ed. 247, 
affirming State ex rel. Coney v. 
Hicklin. 167 S.E. 674, 168 S.C. 440— 
Interstate Transit v. Lindsey, 61 S. 
Ct. 380, 283 U.S. 183, 75 L.Ed. 963, 
reversing 29 S.W.2d 267, 161 Tenn. 
66—Sprout V. City of South Bend, 
Ind., 48 S.Ct. 602. 277 U.S. 163, 72 L. 
Ed. 833, 62 A.L.R. 46. reversing 163 
N.E. 604, 198 Ind. 663, 49 A.L.R. 
1198, rehearing denied 154 N.E. 
369, 198 Ind. 663, 49 A.L.R. 1198. 
mandate conformed to 162 N.E. 54, 
200 Ind. 162—Grolbert v. Board of 
Railroad Com'rs of State of Iowa, 
D.C.lowa, 60 F.2d 321—Grolbert v. 
Oklahoma Tax Commission, D.C. 
Okl., 60 F.2d 301—Roadway Ex¬ 
press V. Murray, D.C.Okl.. 60 F. 
2d 293—Continental Baking Co. v. 
Woodring. D.C.Kan.. 65 F.2d 347, 
affirmed 52 S.Ct. 695, 286 U.S. 352, 
76 L.Ed. 1155, 81 A.L.R. 1402— 
Prouty V. Coyne, D.C.S.D., 65 F.2d 
289, reversed on other grounds 
Coyne v. Prouty. 53 S.t^t. 658. 289 
U.S. 704, 77 L.Ed. 1461—Johnson 
Transfer & Freight Lines v. Per¬ 
ry, D.C.Ga., 47 F.2d 900—Atlantic- 
Paoiflc Stages v. Stahl. D.C.Mo., 36 
F.2d 260—Red Ball Transit Co. v. 
Marshall. D.C.Ohio, 8 F.2d 635, mo¬ 
tion for temporary injunction de¬ 
nied 46 S.Ct. 356, 270 U.S. 632, 70 
L.Ed. 771, and appeal dismissed 47 
S.Ct. 669, 273 U.S. 782, 71 L.Ed. 
890—Brashear Freight Lines v. 
Public Service Commission of Mis¬ 
souri, D.C.Mo., 23 F.Supp. 865— 
Dixie Greyhound Lines v. McCar- 
roll, D.C.Ark., 22 F.Supp. 985— 
O’Neill V. Lang Transp. Corpora¬ 
tion, D.C.Nev., 19 F.Supp. 477— 
Golden Eagle Western Lines v. 
Bingaman, D.C.N.M., 14 F.Supp. 17, 
affirmed Bingaman v. Gulden Eagle 
Western Lines. 56 S.Ct. 624, 297 
U.S. 626, 80 L.Ed. 928—Consolidat¬ 
ed Freight Lines v. Pfost, D.C.Ida- 
ho, 7 F.Supp. 629—Aero-May flower 
Transit Co. v. Watson, D.C.Ark., 
6 F.Supp. 1009—Aero-Mayflower 
Transit Co. v. Grosjean, D.C.La., 3 
F.Supp. 527, appeal dismissed Aero 
Mayflower Transit Co. v. Conway, 
63 S.Ct. 4, 287 U.S. 671, 77 L.Ed. 
679—Liberty Highway Co. v. 
Michigan Public Utilities Commis¬ 
sion, D.C.Mich., 294 F. 703. 

Ark.—Roachell v. Gates, 47 S.W.2d 
36, 186 Ark. 360. 

Fla.—State ex rel. Atlantic Grey¬ 
hound Lines v. Mizell, 174 So. 216, 
128 Fla. 126—Harper v. England, 
168 So. 408, 124 Fla. 296—State v. 


Overstate Transp. Co., 132 So. 826, 
101 Fla. 1143. 

Ga.—Dixle-Ohio Exp. Co. v. State 
Revenue Commission, 197 S.E. 887. 
Idaho.—Geo. B. Wallace. Inc., v. 

Pfost. 65 P.2d 726, 110 A.L.R. 613. 
Ind.—Kelly v. Finney, 194 N.E. 157, 
207 Ind. 667. 

Iowa.—State v. Martin, 230 N.W. 
540, 210 Iowa 207. 

Ky.—Commonwealth, by Nelson, v. 
Dixie Greyhound Lines, 72 S.W.2d 
1032, 255 Ky. 111. 

Minn.—Murphy Motor Freight Lines 

V. Weiss. 267 N.W. 496. 197 Minn. 
473—State v. Oligney, 202 N.W. 
893, 162 Minn. 302. 

Mo.—State ex rel. Illinois Greyhound 
Lines v. Public Service Commis¬ 
sion. 108 S.W.2d 116. 

Neb.—Peterson v. Department of 
Public Works, 234 N.W. 95. 120 
Neb. 517. 

N.D.—State v. Goeson, 262 N.W. 70, 
65 N.D. 706. 

Pa.—Commonwealth v. Pittsburgh & 
Weirton Bus Co., 173 A. 887, 114 
Pa.Super. 290. 

Tenn.—Gatlin v. Harrison, 296 S.W. 
7, 155 Tenn. 660. 

Vt.—State V. Williams, 135 A. 713, 
100 Vt. 160—State v. Caplan, 135 
A. 706, 100 Vt. 140. 

Wis.—State v. Public Service Com¬ 
mission of Wisconsin, 242 N.W. 
668, 207 Wis. 664—Interstate 

Trucking Co. v. Dammann, 241 N. 

W. 626, 208 Wis. 116, 82 A.L.R. 
1080. 

Imposition by municipality 

A municipality, may exact a rea¬ 
sonable license fee, without illegally 
burdening interstate commerce.— 
American Motor Coach System v. 
City of Philadelphia, C.C.A.Pa., 28 F. 
2d 736—American Transit Co. v. City 
of Philadelphia, D.C.Pa., 18 F.2d 991. 
Operation by nonresident 

Nonresident, having paid automo¬ 
bile registration fee in another state 
and operating automobile daily in 
state, may be liable for registration 
fee.—Gatlin v. Harrison, 296 S.W. 7, 
165 Tenn. 560. 

Transportation of antomobilee In 
oaravane 

A state may validly tax the trans¬ 
portation of automobiles into state 
in caravans.—Geo. B. Wallace, Inc., 
V. Pfost, 66 P.2d 725, 67 Idaho 279, 
110 A.L.R. 613. 

Ibioenee fee for antomobilee trane- 
ported for sale 

New Mexico statute requiring spe¬ 
cial license fee for automobiles 
which were transported on their own 
wheels for purposes of sale within or 
without state and which were not li¬ 
censed by state or operated under 
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dealer’s license was held not Invalid 
as discriminating against Interstate 
commerce, notwithstanding only gra¬ 
duated fee was required of trucks 
and busses operating in state, that 
resident dealers could transport au¬ 
tomobiles to be used exclusively for 
demonstration purposes on their 
dealers’ plates, or that only one hun¬ 
dred and sixty-flve miles of New 
Mexico highway were used by per¬ 
sons transporting automobiles 
through state.—Piper v. Bingaman, 
D.C.N.M.. 12 F.Supp. 766, affirmed 56 
S.Ct. 948. 298 U.S. 643, 80 L.Ed. 1876, 
rehearing denied 67 S.Ct. 6, 299 U.S. 
619, 81 L.Ed. 457—Morf v. Bingaman, 
D.C.N.M., 12 F.Supp 755, affirmed 66 

5. Ct. 766. 298 U.S. 407, 80 L.Ed. 1246, 
rehearing denied 57 S.Ct. 4, 299 U.S. 
619, 81 L.Ed. 456, and U. S. Fidelity 
& Guaranty Co. v. Bingaman, 57 S.Ct. 

6. 299 U.S. 619, 81 L.Ed. 456. 

Tax on trailers 

Statutes providing for license fees 
for autostage trailers and semitrail¬ 
ers as applied to auto transportation 
company doing both intra-state and 
interstate business, was held not in¬ 
valid as constituting interference 
with interstate commerce.—Garrett 
Transfer & Storage Co. v. Pfost, 33 
P.2d 743, 54 Idaho 576. 

& U.S.—Ingels V. Morf, Cal., 57 S. 
Ct. 439, 300 U.S. 290. 81 L.Ed. 663, 
affirming, D.C., Morf v. Ingels, 14 
F.Supp. 922—Interstate Transit v. 
Lindsey, 61 S.Ct. 380. 283 U.S. 183, 
75 L.Ed. 953, reversing 29 S.W.2d 
257, 161 Tenn. 66—Sprout v. City 
of South Bend, Ind., 48 S.Ct. 502, 
277 U.S. 163, 72 L.Ed. 833, 62 A.L. 
R. 45, reversing 153 N.E. 504, 198 
Ind. 563, 49 A.L.R. 1198, rehearing 
denied 154 N.E. 369, 198 Ind. 563, 
49 A.L.R. 1198, mandste conform¬ 
ed to 162 N.E. 64, 200 Ind. 162— 
Grolbert v. Oklahoma Tax Com- 
mis.sion, D.C.Okl., 60 F.2d 301— 
Roadway Express v. Murray, D.C. 
Okl., 60 F.2d 2!>3—Liberty High¬ 
way Co. V. Michigan I’ublic Utili¬ 
ties Commission, D.C.Mich. 294 F. 
703. 

Fla.—State ex rel. Atlantic Grey¬ 
hound Lines v. Mizell, 174 So. 216, 
128 Fla. 125. 

Burden to show reasonablenesB of 
charge 

If a state’s imposition of tax on 
motor vehicles engaged in interstate 
commerce over its highways is chal¬ 
lenged, burden is on state to show 
that tax was for purpose of regula¬ 
tion, maintenance, improvement, re¬ 
pair, or fair return on construction, 
of highways.—State ex rel. Atlantic 
Greyhound Lines v. Mizell, 174 So. 
216, 128 Fla. 126. 
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tory.^ The amount of the charge and the method 
of collection are for the state so long as they are 
reasonable,® and more than one form of tax may be 
imposed if the aggregate charge bears a reasonable 
relation to the privilege granted.® If not dispropor¬ 
tionate, the state may impose a flat fcc,*^ or it may 
impose a charge graded according to gross earn¬ 
ings within the state,® or based on mileage,® or a 
license based on the weight and type^® or carrying 
capacity^^ of the motor vehicle, or a combination 
of such factors.i2 

A motor vehicle purchased outside the state or 
formerly a subject of interstate commerce may be 
subject to a nondiscriminatory tax imposed for the 
use of the highways of the state.^® 

Sale of imported vehicle, A special license or 
fee imposed on used automobiles brought into the 


state for the purpose of sale is invalid.^® A special 
fee for the sale of used automobiles brought into 
the state has likewise been held invalid,^® but there 
is other authority to the contrary.^® 

§ 113. Imposition by Congress 

The Imposition of a license tax by congress Is not 
such a regulation of commerce as to relieve one who has 
paid it from local police regulations. 

The imposition of a license tax by congress is not 
such a regulation of commerce as relieves one who 
has paid it from the local police regulations of the 
state, but is the mere exercise of the taxing pow- 
cr.i'^ 

§ 114. Mercantile Business in General 

A state may not require a license for the privilege of 


4. N.J.—Weimar Storage Co. v. 
Dill, 143 A. 438, 103 N.J.Eq. 307. 

8w U.S.—Continental Baking Co. v. 
Woodring. D.C.Kan., 55 F.2d 347. 
affirmed 52 S.Ot. 695, 286 U.S. 352, 
76 L.Ed. 1165. 81 A.L.R. 1402—In¬ 
terstate Busses Corporation v. 
Blodgett, D.C.Conn., 19 F.2d 266, 
affirmed 48 S.Ct. 230, 276 U.S. 246, 
72 L.Ed. 551. 

xreoeaalty tor mathematloal ezact- 

nesB 

Amount of mileage or registration 
tax, imposed on motor vehicles by 
state for use of its highways in in¬ 
terstate commerce, need not match 
cost of providing and regulating 
road facilities with mathematical 
exactness, but tax appreciably ex¬ 
ceeding amount thereof becomes 
burden on interstete commerce and 
will not be permitted.—Stale ex rel. 
Atlantic Greyhound Lines v. Mizell, 
174 So. 216, 128 Fla. 125. 

6. U.S.—Interstate Busses Corpora¬ 
tion v. Blodgett, Conn., 48 S.Ct. 
230, 276 U.S. 245, 72 L.Pld. 551, af¬ 
firming, D.C., 19 F.2d 266. 

7. U.S.—Morf V. Bingaman, N.M., 
56 S.Ct. 756, 298 U.S. 407. 80 L.Ed. 
1245, affirming. D.C., 12 F.Supp. 
756. rehearing denied 67 S.Ct. 4, 
299 U.S. 619, 81 L.Ed. 456 and U. S. 
Fidelity & Guaranty Co. v. Binga¬ 
man. 67 S.Ct. 5, 299 U.S. 619, 81 
L.Ed. 466—iEro Mayflower Transit 
Co. V. Georgia Public Service Com¬ 
mission, 55 S.Ct. 709. 295 U.S. 285, 
79 L.Ed. 1439, affirming 176 S.E. 
487, 179 Ga. 431—Grolbert v. Ok¬ 
lahoma Tax Commission. D.C.Okl., 
60 F.2d 301—Roadway Express v. 
Murray, D.C.Okl., 60 P.2d 293— 
Britton Motor Service v. Dam- 
mann, D.C.Wis., 14 F.Supp. 634. 

Ga.—^Aero Mayflower Transit Co. v. 
Georgia Public Service Commis- 
■ion, 176 S.E. 487, 179 Ga. 481, af¬ 


firmed 55 S.Ct. 709, 295 U.S. 285. 
79 L.Ed. 1439. 

Idaho.—Garrett Transfer & Storage 
Co. V. Pfost, 33 P.2d 743, 54 Idaho 
576. 

Fifty dollar fee by mniilclpality 

Ordinances regulating busses and 
exacting annual license fee of fifty 
dollars per bus was held not an un¬ 
reasonable burden on interstate com¬ 
merce.—American Motor Coach Sys¬ 
tem V. City of Philadelphia, C.C.A. 
Pa., 28 F.2d 736. 

Sieproportlonate fee 

If disproportionate to the privi¬ 
lege, a flat license fee will be held in¬ 
valid.—Sprout V. City of South Bend, 
Ind., 48 S.Ct. 502, 277 U.S. 163, 72 L. 
Ed. 833, 62 A.L.R. 45, reversing 153 
N.E. 504, 198 Ind. 663, 49 A.L H. 1198 
rehearing denied 154 N.E. 369, 198 
Ind. 563, 49 A.L.R. 1198, mandate 

conformed to 162 N.E. 54, 200 Ind. 
162. 

8 . U.S.—Prouty v. Coyne, D.C S.D., 
55 F.2d 289, reversed on other 
grounds Coyne v. I’routy. 63 S.Ct. 
658. 289 U.S. 704, 77 L.Ed. 1461. 

9. U.S.—Interstate Busses Corpora¬ 
tion V. Blodgett, Conn., 48 S Ct. 
230, 276 U.S. 245, 72 L.Ed. 551. af¬ 
firming, D.C., 19 F.2d 256—Con¬ 
tinental Baking Co. v. Woodring. 
D.C.Kan., 65 F.2d 347, affirmed 52 
S.Cl. 695, 286 U.S. 352, 76 L.Ed. 
1155, 81 A.L.R. 1402—Alkazin v. 
Wells, D.C.Fla., 47 F.2d 904. 

Miss.—State ex rel. Rice v. City Bus 
Co.. 169 So. 774, 176 Miss. 697, ap¬ 
peal dismissed City Bus Co. v. 
State of Mississippi, 57 S.Ct. 323, 
299 U.S. 620, 81 L.Ed. 392, appeal 
reinstated and dismissed 57 S Ct. 
606, 300 U.S. 639, 81 L.Ed. 855. 
N.D.—State v. Goeson, 262 N.W. 70, 
65 N.D. 706. 

lOi U.S.—Britton Motor Service v. 
Dammann, D.C.Wis., 14 F.Supp. 
634. 


11. U.S.—Hicklln v. Coney. 54 S.Ct. 

142, 290 U.S. 169, 78 L.Ed. 247, af¬ 
firming State cx rel. Coney v. 
Hicklin, 167 S.E. 674, 168 S.C. 440 
—Aero-May flower Transit Co. v. 
Watson. D.C.Ark., 6 F.Supp. 1009 
Mo.—State ex rcl. Illinois Grey¬ 
hound Lines V. Public Service Com¬ 
mission, 108 S.W.2d 116. 

S.C.—State ex rel. Coney v. Hicklin, 
167 SE. 674, 168 S.C. 440, affirmed 
Hicklin V. Coney. 54 S.Ct. 142, 290 
U.S. 169, 78 L.Ed. 247. 
Disproportionate tax 

Where such a tax is so dispropor¬ 
tionate us to bear no relation to the 
use it Is invalid.—Interstate Transit 
V. Lindsey, 51 S Ct. 380. 2S3 U.S. 183, 
75 LEd. 953, reversing 29 S.W.2d 
257, 161 Tenn. 56—I’rouly v. Coyne, 
D.C.S.P., 55 P2d 289, reversed on 
other grounds Coyne v. Prouty, 63 
S.Ct. 658, 289 U.S. 704. 77 L.Ed. 1461. 
18. U.S.—Grolbert v. Board of Rail¬ 
road Com’rs of State of Iowa, D. 
C.Iowa, 60 F.2d 321—Consolidated 
Freight Lines v. Pfost, D.C.Idaho, 
7 F.Supp. 629. 

Wis.—State v. Public Service Com¬ 
mission of Wisconsin, 242 N.W’. 
668, 207 Wis. 664—State v. Rail¬ 
road Commission of Wisconsin. 
220 N.W. 390, 196 Wis. 410. 

13. N.C.—Powell V. Maxwell, 186 
S.E. 326. 210 N.C. 211. 

Wash.—Vancouver Oil Co. v. Henne- 
ford, 49 P.2d 14, 183 Wash. 317. 

14. U.S.—Morf V. Ingels, D.C.Cal., 
14 F.Supp. 922, affirmed 67 S.Ct. 
439, 300 U.S. 290, 81 L.Ed. 653. 

15b U.S.—Park Meljain, Inc., v. 

Hoey, D.C.N.C., 19 F.Supp. 990. 

18. Fla.—State ex rel. Leathers v. 
Coleman, 166 So. 226, 123 Fla. 28. 

17. U.S.—Plumley v. Massachusetts, 
Mass.. 16 S.Ct. 164, 155 U.S. 461, 
89 L.Bd. 223. 

12 C.J. p 106 note 84. 
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dealing In goods In interstate commereer but It may Im¬ 
pose a license tax for engaging In local or domestic busi¬ 
ness although interstate commerce may be indirectly af¬ 
fected. The tax may be measured by gross receipts If In¬ 
terstate commerce Is only Indirectly affected. 

A State may not require the payment of a license 
tax for the privilege of selling, delivering, or deal¬ 
ing in goods which have not yet become mingled 
with the mass of property within the state, so as to 
become subject to state property taxation,^* nor 
may it impose a license tax which in effect discrim¬ 
inates against the citizens or products of another 


state or countryor against its own citizens who 
ship property out of the state.^o However, in the 
exercise of its general police power and its power 
to license occupations and businesses, a state or mu¬ 
nicipality may impose a license tax for the doing 
of local or domestic business within its territorial 
jurisdiction, although the property involved may 
have come originally from another state,2l although 
the commodity dealt in may be prepared or intended 
for delivery or sale in other states ,22 although the 
commodity is produced to assist in the transporta- 


18. U.S.—Pennsylvania Petroleum 
Products Co. V. Clark, D.C.R.I., 60 
P.2d 963—The Best Foods v. 
Welch. D.C.Idaho, 34 F.2d 682. 
Ala.—City of Roanoke v. Stewart 
Grocery Co.. 176 So. 820. 

Fla.—O’Connell v. Kontojohn, 179 So. 
802. 

Ky.—City of Dayton v. Christian 
Moerlin Brewing Co., 195 S.W. 133. 
176 Ky. 1. 

Mich.—Mnntgomi-ry Ward & Co. v. 

Fry. 269 N.W. 166. 277 Mich. 260. 
Pa.—Commonwealth v. Taylor, 2 Pa. 

Dist. & Co. 739. 

12 C.J. p 104 note 80. 

Transportation of natural gas 

A comimny transporting natural 
gas through pipe lines from one 
state into another whore gas is de¬ 
livered to distributors, is not sub¬ 
ject to state’s privilege tax, although 
pre.s.sure is reduced before gas pass¬ 
es into distributor’s pipes —State 
Tax Commission of Missi.ssippi v. 
Interstate Natural Gas Co., Miss.. 52 
S.Ct. 62, 284 U.S. 41, 76 L.Ed. 156. 
“Catch tan” on fish 

A statute levying a “catch tax” 
on fish caught outside territorial 
limits of state could not be collected 
where such fish could be easily se- 
gregable from fish caught in terri¬ 
torial waters.—Booth Fisheries Cor¬ 
poration v. Case, 47 P.2d 834, 182 
Wash. 392. 

Tan on negotiation of contract 

The state cannot impose a privi¬ 
lege tax on the negotiation within 
the state of contracts between cor¬ 
porations conducting their entire 
business within the state, for the 
sale and delivery of goods in inter¬ 
state commerce.—Federal Coal Co. v. 

U. S. Fuel Corporation, 246 S.W. 528, 
147 Tenn. 212. 

Nonresldant manufacturers 

A statute imposing a license tax 
on all manufacturers of automobiles 
engaged in selling them within the 
slate, when applied to a foreign 
manufacturer not doing business 
within the state, but sending its 
products there for sale, Is a direct 
burden on interstate commerce, con¬ 
trary to the commerce clause of the 
United States constitution.—Bethle¬ 
hem Motors Corporation v. Flynt, 41 


S.Ct. 571, 256 U.S. 421, 65 D.Ed. 1029, 
reversing 100 S.E. 693, 178 N.C. 399. 

19. U.S.—Tiernan v. Rinker, Tex., 
102 U.S. 123, 26 L.Ed. 103—Boyce 

V. French, D.C.Wash., 293 F. 43. 

Fla.—O’Connell v. Kontojohn, 179 So. 
802. 

N.H.—In re Opinion of the Justices, 
179 A. 409, 86 N.H. 496. 

12 C.J. p 104 note 81. 

Special license to sell Imported ar¬ 
ticles 

A state law requiring license to be 
taken out by seller of articles not 
produced in state, and requiring no 
such license with respect to those 
selling in same way articles pro¬ 
duced in state, conflicts with power 
of congress to regulate commerce 
with foreign nations and among sev¬ 
eral states.—Park McLain, Inc., v. 
Iloey, D.C.N.C., 19 F.Supp. 990. 
Imported nonlntozlcatlng liquor 
A discriminatory tax on whole.sale 
dealers in imported nonintoxicating 
liquors is invalid.—Diehl & Lord v. 
Hailey, 201 S.W. 773, 139 Tenn. 466. 

20. Miss.—Adams v. Mississippi 
Lumber Co., 36 So. 68, 84 Miss. 
23. 

21. U.S.—Leonard v. Earle, 49 S.Ct. 
372, 279 U.S. 392, 73 L.Ed. 754, af¬ 
firming 141 A. 714, 156 Md. 252— 
Wagner v. City of Covington, 40 
S.Ct. 93, 251 U.S. 96, 104, 64 L.Ed. 
157, 168, affirming 197 S.W. 806, 
177 Ky. 385—Armour & Co. v. 
Commonwealth of Virginia, 38 S. 
Ct. 267, 246 U.S. 1, 62 L.Ed. 647, 
affirming Commonwealth v. Armour 
& Co., 87 S.E. 610, 118 Va. 242— 
The Best Foods v. Welch, D.C.Ida¬ 
ho, 34 F.2d 682—Doscher v. Query, 
D.C.S.C., 21 F.2d 521. 

Colo.—People v. Texas Co., 276 P. 
896, 85 Colo. 289. 

Fla.—Lee v. Hector Supply Co., 182 
So. 613, 616, quoting Corpus Jdrli 
modified on other grounds 183 So. 
489—Amos v. Gunn, 94 So. 615, 84 
Fla. 285. 

Ga.—Wright v. Fulton County, 160 
S.E. 262, 169 Ga. 354—Lloyd v. 
Richardson, 124 S.E. 37. 168 Ga. 
633. 

La.—State v. Chisesi, 175 So. 463, 
187 La. 676—State v. Wilson & 
Co. of Louisiana, 154 So. 636, 179 
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La. 648, appeal dismissed Wilson 
& Co. of Louisiana v. State of 
Louisiana. 56 S.Ct. 78, 293 U.S. 
518. 79 L.Ed. 631—Gerde-Newman 
& Co. V. Conway, 122 So. 849, 168 
La. 659—Pleischmann Co. v. Con¬ 
way, 122 So. 846. 168 La. 647. 

Md.—Yarger v. State, 200 A. 731. 
Mont.—State v. Silver Bow Refining 
Co., 252 P. 301. 78 Mont. 1. 

Pa.—Commonwealth v. Swift, 6 Pa. 

Dist. 664, 19 Pa.Co. 572. 

Tenn.—Spur Distributing Co. v. Lind¬ 
sey, 62 SW.2d 53, 166 Tenn. 424, 
appeal dismissed 54 S.Ct. 81. 290 
U.S. 588, 78 L.Ed. 519. 

Tex.—Dallas Gas Co. v. State, Civ. 

App.. 261 S.W. 1063. 

W.Va.—Lewis v. City of Bluefleld, 
188 S.E. 237, 117 W.Va. 782. 

12 C.J. p 103 note 69. 

S2. U.S. —• Chassaniol v. City of 
Greenwood, Mis.s.. 54 S.Ct. 541, 291 

U. S. 584, 78 L.Ed. 1004, affirming 
148 So. 781, 166 Miss. 848, rehear¬ 
ing denied Chus.suniol v. City of 
Greenwood, Miss., 54 S.Ct. 627, 292 
US. 601, 78 L.Ed. 1464—Lacoste 

V. Department of Conservation of 
State of Louisiana, 44 S.Ct. 186, 
263 U.S. 545, 68 L.Pld. 437, affirm¬ 
ing 92 So. 381, 151 La. 909—Oliver 
Iron Mining Co. v. Lord, Minn., 43 
S.Ct. 526, 262 U.S. 172, 67 L.Ed. 
929—Utah Power & Light Co. v. 
Pfo.st. D.C.Idaho. 62 F.2d 226— 
Doscher v. Query, D.C.S.C., 21 P.2d 
521—Pacific American Fisheries v. 
Territory of Alaska, C.C.A.Alaska. 
2 F.2d 9, certiorari granted 45 S. 
Ct. 353, 267 U.S. 589, 69 L.Ed. 801, 
and affirmed 46 S.Ct. 110, 269 U.S. 
269, 70 L.Ed. 270—Oldetyrne Dis¬ 
tillers V. Gordy, D.C.Md., 17 P. 
Supp. 424. 

Ala.—Alabama Warehousing Co. v. 

State. 149 So. 843, 227 Ala. 258. 
Alaska.—Territory v. Pacific Ameri¬ 
can Fisheries, 7 Alaska 160. 

Cal.—People v. Jarvis, 27 P.2d 77, 
135 Cal.App. 288. certiorari denied 
Jarvis v. People of State of Cali¬ 
fornia. 54 S.Ct. 527. 291 U.S. 648, 
78 L.Ed. 1044. 

Fla.—Stewart v. Knott, 175 So. 254, 
128 Fla. 654—C. V. Floyd Fruit Co. 
V. Florida Citrus Commission, 176 
So. 248. 128 Fla. 666, 112 A.L.R. 
562. 
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tion of interstate products,although the person | terstate commerce,or although a contract relating 
or corporation involved may also be engaged in in- | to the business may have been made in another 


Ga.—Georgria-Carolina Lumber Co. v. 

WrifTht. 131 S.E. 173. 161 Ga. 281. 
Ky.—Cumberland Pipe Line Co. v. 
Commonwealth, 16 S.W.2d 280, 228 
Ky. 453. 

La.—Turner y. Lutcher & Moore 
Lumber Co.. 97 So. 266. 154 La. 13. 
Mo.—State ex rel. International Shoe 
Co. V. Chapman. 276 S.W. 32, 811 
Mo. 1. 

Or.—State v. Jutstrom Fish Co., 39 
P.2d 355. 149 Or. 362. 

Pa.—Commonwealth v. Sandy Lick 
Gas. etc., Co., 1 Dauph.Co. 314, 16 
Phila. 599, 40 Leg.lnt. 272. 

Tenn.—Lindsey v. William Gerst 
Brewing^ Co., 73 S.W.2d 703, 168 
Tenn. 62. 

12 C.J. p 103 note 72. 

Gettsratioa of electrioity may be 

taxed.—Coverdale v. Arkansas-Lou- 
isiana Pipe Line Co., La.. 58 S.Ct. 
736. 303 U.S. 604, 82 L.Ed. 604, re¬ 
versing Arkansas-Louisiana Pipe 
Line Co. v. Coverdale. D.C., 20 P. 
Supp. 676—Utah Power & Light Co. 
V. Pfost, Idaho. 62 S.Ct. 548, 286 U.S. 
166. 76 L.Ed. 1038. affirming, D.C.. 64 
P.2d 803—South Carolina Power Co. 
V. South Carolina Tax Commission. 
D.C.S.C.. 52 F.2d 515, affirmed 52 S. 
Ct. 494. 286 U.S. 525, 76 L.Ed. 1268. 

Operation of cotton compress 

A tax imposed on operators of cot¬ 
ton compresses which prepare cotton 
for shipment in interstate commerce 
is not invalid. 

U.S.—Federal Compress & Ware¬ 
house Co. V. McLean, 54 S.Ct. 267, 
291 U.S. 17. 78 L.Ed. 622, affirming 
147 So. 325, 166 Miss. 739. 

Ala.—Turner Terminal Co. v. State. 
154 So. 602, 26 Ala.App. 118, certio¬ 
rari denied 164 So. 604, 228 Ala. 
653. 

Prodncers of natural gas 

State may lay privilege or occupa¬ 
tion tax on producers of natural gas 
according to value of commodity at 
well.—Hope Natural Gas Co. v. Hall, 
47 S.Ct. 639, 274 U.S. 284, 71 L.Ed. 
1049, affirming 135 S.E. 682, 102 W. 
Va. 272. 

XnabUity to meet competition in oth¬ 
er states 

Statute imposing tax on business 
of manufacturing and selling beer in 
state is not unconstitutional as re¬ 
stricting and unlawfully burdening 
interstate commerce as to products 
shipped interstate because of manu¬ 
facturer’s inability to meet competi¬ 
tion in other states.—Lindsey v. Wil¬ 
liam Gerst Brewing Co., 73 S.W.2d 
703, 168 Tenn. 62. 

83b U.S. — Coverdale v. Arkansas- 
Louisiana Pipe Line Co., La.. 68 S. 
Ct. 786, 808 U.S. 604, 82 L.Ed. 604, 
reversing Arkansas-Louisiana Pipe 


Line Co. v. Coverdale, D.C., 20 F. 
Supp. 676. 

ProdnetiOB of mcchauical power 

A statute imposing a privilege tax 
on the production of mechanical pow¬ 
er as applied to an engine used to 
supply mechanical power to a com¬ 
pressor increasing the pressure of 
natural gas, and thus permitting it 
to be transported to purchasers in 
other states, is not unconstitutional 
as imposing a burden on “interstate 
commerce,” even though the tax adds 
to the cost of such commerce and 
even though each state through 
which a pipe line passes could lay a 
tax on the use of engines for the 
production of power.—Coverdale v. 
Arkansas-Louisiana Pipe Line Co., 
La., 68 S.Ct. 736, 303 U.S. 604, 82 L. 
Ed. 604, reversing. D.C., Arkansas- 
Louisiana Pipe Line Co. v. Coverdale. 
20 F.Supp. 676. See contrary opin¬ 
ion on hearing for preliminary in¬ 
junction 17 F.Supp. 34. 

84 . U.S.—Western Live Stock v. Bu¬ 
reau of Revenue, 68 S.Ct. 546, 303 
U.S. 250, 82 L.Ed. 823, 116 A.L.R. 
944, affirming 67 P.2d 505, 41 N.M. 
288—Pacific Telephone & Tele¬ 
graph Co. V. Tax Commission of 
State of Washington, 66 S.Ct. 522, 
297 U.S. 403. 80 L.Ed. 760, 105 A. 
L.R. 1, affirming State v. Northern 
Pac. R. Co., 48 P.2d 931, 183 Wash. 
33. State v. Great Northern R. Co., 
48 P.2d 938, 183 Wash. 698 and Pa¬ 
cific Telephone & Telegraph Co. v. 
Tax Commission of Washington, 48 
P.2d 938, 183 Wash. 697—Cooney v. 
Mountain States Telephone & Tel¬ 
egraph Co., Mont., 66 S.Ct. 477, 294 
U.S. 384, 79 L.Ed. 934, affirming, 
D.C., Mountain States Telephone & 
Telegraph Co. v. Cooney, 7 F.Supp. 
12—Sprout V. City of South Bend, 
Ind., 48 S.Ct. 602, 277 U.S. 163, 72 
L.Ed. 833, 62 A.L.R. 45, reversing 
163 N.E. 604, 198 Ind. 563, 49 A.L. 
R. 1198, rehearing denied 154 N.E. 
369, 198 Ind. 563, 49 A.L.R. 1198, 
mandate conformed to 162 N.E. 64, 
200 Ind. 162—^Utah Power & Light 
Co. V. Pfost, D.C.ldaho, 52 F.2d 226 
—In re Vicksburg Bridge & Ter¬ 
minal Co., D.C.Miss.. 24 F.Supp. 
123. 

Ala.—Postal Telegraph-Cable Co. v. 
City of Decatur, 81 So. 204, 16 Ala. 
App. 684, certiorari denied Ex 
parte Postal Telegraph Cable Co., 
81 So. 205, 202 Ala. 593. 

Fla.—Lee v. Hector Supply Co., 182 
So. 613, 616, quoting Corpus Jnxls» 
modified on other grounds 183 So. 
489. 

Ga.—City of Atlanta v. Southern 
Broadcasting Co., 190 S.E. 694. 

Me.—State v. Dodge, 104 A. 6, 117 
Me. 269. I 


Mass.—Boston & M. R. R. v. Hart, 
160 N.E. 212, 264 Mass. 253. 
Miss.—Miller v. Gulf, M. & N. R. Co., 
127 So. 690. 167 Miss. 69. 

Neb.—^Western Union Tel. Co. v. Fre¬ 
mont, 58 N.W. 416, 39 Neb. 692, 26 
L.R.A. 698. 

S.C.—State ex rel. Coney v. Hicklin, 
167 S.E. 674. 168 S.C. 440, affirmed 
Hicklin v. Coney. 64 S.Ct. 142, 290 
U.S. 169, 78 L.Ed. 247. 

Wash.—Gwin. White & Prince v. 

Henneford, 76 P.2d 1017. 

12 C.J. p 103 note 71. 

Travsllug doctor 

That medicine prescribed by trav¬ 
eling doctor was shipped to patient 
from outside state does not consti¬ 
tute examination in slate “Interstate 
commerce,” so as to render license 
ordinance inapplicable.—Slocum v. 
City of Fredonia. 8 P.2d 382, 134 
Kan. 853, 82 A.L.R. 1384. 

Begulatory or luspeotlou fee 

(1) Ordinance regulating and li¬ 
censing the mooring, storage, and 
maintenance of scows, barges, and 
other vessels in navigable river 
which was boundary of municipality 
was held not to impose burden on 
foreign or Interstate commerce with¬ 
in commerce clause of federal con¬ 
stitution, where dominant aim or or¬ 
dinance was elimination of local nui¬ 
sances inimical to health, safety, and 
general welfare of inhabitants of 
municipality.—Ross v. Mayor and 
Council of Borough of Edgewater, 
180 A. 866, 116 N.J.Law 477, affirmed 
184 A. 810, 116 N.J.Law 447, certio¬ 
rari denied 67 S.Ct. 37. 299 U.S. 643, 
81 L.Ed. 400. 

(2) Supervision and regulation of 

local structures and activities of cor¬ 
poration engaged in interstate com¬ 
merce, and imposition of the reason¬ 
able expense thereof upon such cor¬ 
poration, is not burden upon, or reg¬ 
ulation of. Interstate commerce. 
Such a state statute exhibiting in¬ 
tent to impose compensatory fee for 
supervision and regulation of local 
structures and activities of corpora¬ 
tion engaged in interstate commerce 
is prima facie reasonable. However, 
it is not valid if exaction is so un¬ 
reasonable and disproportionate to 
the service aa to impugn the good 
faith of the statute.—Great North¬ 
ern Ry. Co. V. State of Washington, 
67 S.Ct. 397, 800 U.S. 154. 81 L.Ed. 
673, reversing 52 P.2d 1274, 184 

Wash. 648, followed in Northern Pac. 
R. Co. V. State. 62 P.2d 1279, 184 
Wash. 710 and Chicago, M., St. P. & 
P. R. Co. V. State, 52 P.2d 1279, 184 
Wash. 710, rehearing denied Great 
Northern Ry. Co. v. State of Wash¬ 
ington, 67 S.Ct. 604, 800 U.S. 686, 81 
L.Ed. 888. 
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state.^6 Xhe fact that a portion of the business is 
intra-state does not justify a tax upon the whole 
business,and where a tax is exacted from one do¬ 
ing both interstate and intra-state business, it must 
appear that the tax is imposed solely on account of 
intra-state business, that the amount exacted is not 
increased because of the interstate business done, 
that one engaged exclusively in interstate commerce 
would not be subject to the tax, and that one who 
is taxed could discontinue the intra-state business 
without also withdrawing from interstate busi- 

ness.27 

Where the intra-state and the interstate business 
of the person or corporation licensed are separable, 


the statute or ordinance and the tax imposed are 
valid and operative as to the intra-state business, 
and inoperative as to the interstate business.28 
Where the property involved is subject to a state 
property tax, the privilege of engaging in business 
concerning such property may be taxed.^® A non¬ 
discriminating state license tax imposed on business 
carried on within the state is valid, although it 
may incidentally affect or relate to interstate com¬ 
merce,2® and obviously, where the transaction in 
question is not interstate in character, or where it 
concerns property which is not a subject of com¬ 
merce, an objection that the commerce clause of 
‘the United States constitution is infringed is with¬ 
out merit.2i 


25. Cal.—Pacific R. Adv. Co. v. Con¬ 
rad, 141 P. 916, 168 Cal. 91. 

Fla.—Lee v. Hector Supply Co., 182 
So. 618. 616, quoting Corpna Juris, 
modified on other grounds 183 So. 
489. 

28. U.S.—Cooney v. Mountain States 
Telephone & Telegraph Co.. Mont., 
65 S.Ct. 477, 294 U.S. 384, 79 L.Ed. 
934, affirming. D.C.. Mountain 
States Telephone & Telegraph Co. 
V. Cooney, 7 F.Supp. 12—East Ohio 
Gas Co. V. Tax Commission of 
Ohio, Ohio, 61 S.Ct. 499, 283 U.S. 
466. 76 L.Ed. 1171, affirming, D.C., 
43 F.2d 170. 

Tex.—State v. Humble Pipe Line Co., 
247 S.W, 1082. 112 Tex. 376. 

W.Va.—Eureka Pipe Line Co. v. Hal- 
lanan, 105 S.E. 606, 87 W.Va. 396, 
reversed on other grounds 42 S.Ct. 
101. 257 U.S. 265, 66 L.Ed. 227, and 
United Fuel Gas Co. v. HaJlanan. 
42 S.Ct. 105. 257 U.S. 277, 66 L.Ed. 
234. 

BnaiaeM of ftimiahlaflr pnllman oar 
aocommodatioiui 

State statute imposing flat license 
tax on business of furnishing pull- 
man car accommodations, irrespec¬ 
tive of whether accommodations 
were furnished in interstate or intra¬ 
state traffic, is void as an attempt to 
impose burden on interstate com¬ 
merce.—Pullman Co. v. Montgomery, 
D.C.La., 4 F.Supp. 88. 
loading a.nd unloading oargoss by 
longahoromon 

The business of a stevedoring com¬ 
pany, in so far as it consisted of 
loading and discharge of cargoes by 
longshoremen subject to company's 
direction and control, was "inter¬ 
state" or "foreign commerce,” not¬ 
withstanding company did business 
as Independent contractor, and hence 
could not be subjected to state tax 
upon business, measured by gross re¬ 
ceipts, since company’s services were 
continuous, covered by single con¬ 
tract, and necessary to transporta¬ 
tion.—Puget Sound Stevedoring Co. 
Tax Commission of State of 


Washington, 68 S.Ct. 72. 302 U.S. 90, 

82 L.Ed. 68, modifying Puget Sound 

Stevedoring Co. v. Tax Commission 

of Washington. 63 P.2d 632, 189 

Wash. 131. 

27. U.S.—Cooney v. Mountain States 
Telephone & Telegraph Co., Mont., 
55 S.Ct. 477, 294 U.S. 384, 79 L.Ed. 
934, affirming. D.C., Mountain 
States Telephone & Telegraph Co. 
V. Cooney, 7 F.Supp. 12—East Ohio 
Gas Co. V. Tax Commission of 
Ohio. Ohio. 51 S.Ct. 499, 283 U.S. 
466, 75 L.Ed. 1171, affirming. D.C., 
43 F.2d 170. 

28. U.S.—Hump Hairpin Mfg. Co. v. 
Emmerson, Ill., 42 S.Ct. 306, 258 U. 
S. 290, 66 L.Ed. 622->East Ohio 
Gas Co. V. Tax Commission of 
Ohio. D.aOhio, 43 F.2d 170, af¬ 
firmed 61 S.Ct. 499, 283 U.S. 465, 
76 L.Ed. 1171. 

Ill.—O'Gara Coal Co. v. Emmerson, 
166 N.E. 814, 326 111. 18. 

Ky.—Moore v. State Board of Char¬ 
ities and Corrections, 40 S.W.2d 
349, 239 Ky. 729. 

S.D.—Standard Oil Co. v. Jones, 206 
N.W. 72. 48 S.D. 482. 

Wash.—State v. Northern Pac. Ry. 
Co., 48 P.2d 931, 183 Wash. 33, fol¬ 
lowed in State v. Great Northern 
Ry. Co., 48 r.2d 938, 183 Wash. 698, 
and Pacific Telephone & Telegraph 
Co. V. Tax Commission of Wash¬ 
ington, 48 P.2d 938. 183 Wash. 697, 
affirmed 66 S.Ct. 522. 297 U.S. 403, 
80 L.Bd. 760, 105 A.L.R. 1. 

12 C.J. p 106 note 83. 

29. U.S.—^Wiggins Ferry Co. v. East 
St. Louis. HI.. 2 S.Ct. 257, 107 U.S. 
366, 27 L.Ed. 419. 

12 C.J. p 103 note 74. 

30 . U.S.—^Western Live Stock v. Bu¬ 
reau of Revenue, 68 S.Ct. 646, 303 
U.S. 260. 82 L.Ed. 823, affirming 67 
P.2d 605, 41 N.M. 288—U. S. Fidel¬ 
ity, etc., Co. V. Kentucky, 84 S.Ct. 
122, 231 U.S. 394. 68 L.Ed. 283, af¬ 
firming 129 S.W. 314, 139 Ky. 27. 

Fla.—^Lee v. Hector Supply Co., 182 
So. 613, 616, quoting Corpna JtelSv 
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modified on other grounds 183 So. 
489. 

Wash.—Bloxom v. Henneford, 76 P. 

2d 586, 193 Wash. 640. 

12 C.J. p 103 note 75. 

31. U.S.—A. Magnano Co. v. Hamil¬ 
ton, Wash., 54 S.Ct. 599, 292 U.S. 
40, 78 L.Ed. 1109, affirming, D.C., 
A. Magnano Co. v. Dunbar, 2 F. 
Supp. 417—East Ohio Gas Co. v. 
Tax Commission of Ohio, D.C.Ohio, 
43 P.2d 170, affirmed 61 S.Ct. 499, 
283 U.S. 465, 75 L.Ed. 1171—Atlan¬ 
tic-Pacific Stages V. Stahl, D.C.Mo., 
36 F.2d 260—Stewart Dry Goods 
Co. V. Lewis, D.C.lvy., 7 F.Supp. 
438, 8 F.Supp. 396, reversed on oth¬ 
er grounds 56 S.Ct. 525, 294 U.S. 
550, 79 L.Ed. 1054, rehearing de¬ 
nied 55 S.Ct. 652, 295 U.S. 768, 79 
L.Ed. 1709, Levy v. Lewis, 56 S.Ct. 
662, 296 U.S. 768, 79 L.Ed. 1709, J. 
C. Pc'nney Co. v. Lewis, 65 S.Ct. 
652, 295 U.S. 768, 79 L.Ed. 1709. 
and Kroger Grocery & Baking Co. 
v. Lewis, 55 S.Ct. 652, 295 U.S. 
768, 79 L.Ed. 1709. 

Fla. — Amos v. Postal Telegraph- 
Cable Co.. 80 So. 293, 76 Fla. 465. 
La.—Lionel’s Cigar Store v. McFar¬ 
land, 111 So. 341. 162 La. 966. 

Miss.—Chassanoil v. City of Green¬ 
wood. 148 So. 781, 166 Miss. 848. 
affirmed 54 S.Ct. 541. 291 U.S. 684, 
78 L.Ed. 1004, rehearing denied 64 
S.Ct. 627, 292 U.S. 601, 78 L.Ed. 
1464—Mississippi State Tax Com¬ 
mission V. Flora Drug Co., 148 So. 
373, 167 Miss. 1. 

Neb.—Nash-Finch Co. v. Beal, 248 N. 

W. 374, 124 Neb. 835. 

N.Y. — People ex rel. Phillips v. 
Raynes, 120 N.T.S. 1053, 136 App. 
Dlv. 417. affirmed 92 N.E. 1097. 198 
N.Y. 539, rehearing denied 92 N.E. 
1097, 198 N.Y. 622. 

Porto Rico.—People v. Fortuna, 22 
Porto Rico 100. 

Tex.—Sheppard v. Musser, Civ.App., 
89 S.W.2d 222. modified on other 
grounds 92 S.W.2d 219, 127 Tex. 
193. appeal dismissed Musser v. 
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Measurement of tax, A license or privilege tax 
on the business of selling goods which is measured 
by gross receipts is invalid as applied to sales in 
interstate commerce.®^ An occupational or license 
tax on manufacturers or producers measured by the 
sale price of the commodity as a criterion of its 
value is not invalid as to goods sold in interstate 
commerce,33 but a tax is invalid when measured by 
the value of the commodity after it has passed into 
interstate commerce.34 A tax based on gross re¬ 
ceipts from the sale of advertising space in a mag¬ 
azine having an interstate circulation is not uncon¬ 
stitutional as an interference with interstate com- 
merce33 even though the advertisers are nonresi¬ 
dents of the state,36 and it is not rendered invalid 
by the fact that as an incident preliminary to 
printing the advertisers send cuts, dies, and copy 
to the publishers,37 or by the fact that the adver¬ 
tising promotes the sale of goods so as to start 
their flow in interstate commcrce.38 A state license 
tax may be measured by the value of merchandise 
carried in a retail store or warehouse although the 
merchandise is purchased outside the statc.36 


Direct tax on gross receipts is considered in § 
112 c supra. 

§ 115. Agents, Brokers, Peddlers, and Can¬ 
vassers 

A state or municipality may not Impose a license tax 
on agents, brokers, or canvassers engaged solely In in¬ 
terstate commerce, but a license may be imposed if they 
engage in transactions Intra-state in character. 

In general, it is without the power of a state or 
municipality to exact license fees from agents en¬ 
gaged solely in interstate commerce^® or dealing in 
goods which are subjects of interstate commerce 
at the time of the imposition of the tax,'^i or to dis¬ 
criminate, in its license tax legislation concerning 
sales by agents, against the citizens^3 or the prod¬ 
ucts^ 3 of other states or foreign countries. So, 
statutes and ordinances are unconstitutional, or at 
least inoperative, when they attempt to impose a 
tax on canvassers, solicitors, traveling salesmen, or 
other agents soliciting orders for nonresident prin¬ 
cipals, the goods being without the state at the 
time of sale and the contract of sale being accepted 
or approved in the state of the principal.^^ A 


Sheppard, 57 S.Ct. 121, 299 U.S. 
513, 81 L.Ed. 379. 

12 C.J. p 104 note 76. 

BiMliiefli of nipplyliig long’ihoremeii 
to Bhlpowners 

The business of a stevedorinff com¬ 
pany, in so far as it consisted of 
supplying longshoremen to shipown¬ 
ers or masters without directing or 
controlling work of loading or un¬ 
loading. was not "interstate” or “for¬ 
eign commerce” but a local business, 
in absence of showing that company 
acted as agents of foreign companies 
with authority to bind foreign com¬ 
panies by contracts, and henc'c was 
subject to state tax upon business, 
measured by gross receipts.—Puget 
Sound Stevedoring Co. v. Tax Com¬ 
mission of State of Washington, 58 
S.Ct. 72, 302 U.S. 90, 82 L.Ed. 68, 
modifying Puget Sound Stevedoring 
Co. V. Tax Commission of Washing¬ 
ton, 63 P.2d 532, 189 Wash. 131. 

3flL U.S.—^American Mfg. Co. v. City 
of St. Louis, Mo., C.C.A.Mo., 296 F. 
899. 

La.—State v. Albert Mackie Co., 80 
So. 582, 144 La. 339. 

Mo.—State ex rel. International Shoe 
Co. V. Chapman, 300 S.W. 1076, 318 
Mo. 99, certiorari denied Chapman 
V. International Shoe Co., 48 S.Ct. 
420, 276 U.S. 636, 72 L.Ed. 743. 
W.Va.—Bluefleld Produce & Provi¬ 
sion Co. V. City of Bluefleld, 196 S. 
E. 668. 

However, there is authority seem¬ 
ingly contra in that it has been 
held that such a tax is not invalid 
as applied to the sale of goods which 


are shipped out of the state.—Barker 
Bros. V. City of Los Angeles, 76 P. 
2d 97, 10 Cal.2d 603. 

33 . U.S.—American Mfg. Co. v. City 
of St. Louis. Mo.. 39 S.Ct. 522, 250 
U.S. 459, 63 L.Ed. 1084, afllrming 
198 S.W. 1183, and leave to present 
petition for rehearing granted 39 S. 
Ct. 493—American Mfg. Co. v. City 
of St. Louis, Mo., C.C.A.Mo., 8 F. 
2d 447, certiorari denied 46 S.Ct. 
356. 270 U.S. 660, 70 L Ed. 786. 

Ky.—Cumberland Pipe Line Co. v. 
Commonwealth, 15 S.W.2d 280, 228 
Ky. 453. 

34 . U.S.-Eastern Gulf Oil Co. v. 
Kentucky State Tax Commission, 
D.C.Ky., 17 F.2d 394. 

35. U.S.—^Western Live Stock v. Bu¬ 
reau of Revenue, 58 S.Ct. 546, 303 
U.S. 250, 82 L.Ed. 823, affirming 67 
P.2d 605, 41 N.M. 288. 

N.M.—^Western Live Stock v. Bureau 
of Revenue, 65 P.2d 863, 41 N.M. 
141. 

36 . N.M.—^Western Live Stock v. 

Bureau of Revenue, 66 P.2d 863, 41 
N.M. 141. 

37 . U.S.—Western Live Stock v. 

Bureau of Revenue, 68 S.Ct. 646, 
303 U.S. 250, 82 L.Ed. 823, affirming 
67 P.2d 605, 41 N.M. 288. 

N.M.—^Western Live Stock v. Bureau 
of Revenue, 66 P.2d 863, 41 N.M. 
141. 

38 . N.M.—^Western Live Stock v. 

Bureau of Revenue, 66 P.2d 863, 41 
N.M. 141. 

38 . U.S.—Louis K. Liggett Co. v. 

Lee, 53 S.Ct. 481, 288 U.S. 617, 77 
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L.Ed. 929, 85 A.X^.R. 699, reversing 
Louis K. Ligett Co. v. Amos, 141 
So. 153, 104 Fla. 609, annulled Lou¬ 
is K. Ligget Co. v. Lee, 147 So. 463, 
109 Fla. 477, conformed to Louis 
K. Liggitt Co. V. Lee, 149 So. 8, 
109 Fla. 477. 

40. U.S.—Pictorial Review Co. v. 
City of Alexandria, D C La., 46 F. 
2d 337. 

Ala.—State v. Cecil, 113 So. 254, 216 
Ala. 391. 

Fla.—Myers v. City of Miami, 131 
So. 376, 100 FJa. 1537. 

Ga.—Dennison Mfg. Co. v. Wright, 
120 S.E. 120, 156 Ga. 789. 

Va.—Commonwealth v. Castner, Cur¬ 
ran & Bullitt, 121 S.E. 894, 138 Va. 
81. 

12 C.J. p 105 note 86. 

41. Tex.—French v. Slate, 58 S.W. 
1015, 42 Tex.Cr. 222, 52 L.R.A. 160. 

48 . Iowa.—Pacific Junction v. Dyer, 
19 N.W. 862, 64 Iowa 38. 

S.D.—Ex p. Hawley, 115 N.W. 93, 22 
S.D. 23, 16 L.R.A..N.S., 138. 

12 C.J. p 105 note 88. 

43 . U.S.—Gramling v. Maxwell, D.C. 
N.C.. 62 F.2d 256. 

12 C.J. p 105 note 89. 

44 . U.S.—Real Silk Hosiery Mills v. 
City of Portland, Or., 46 S.Ct. 626, 
268 U.S. 326, 69 L.Ed. 982, revers¬ 
ing, C.C.A., 297 P. 897, which af¬ 
firmed, D.C., 294 F. 687—Musser v. 
Grosjean, D.C.La., 7 F.Supp. 1010, 
reversed on other grounds Oros- 
Jean v. Musser, 74 F.2d 741. 

Ala.—McCarter v. City of Florence, 
104 So. 806, 213 Ala. 367. 
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transaction of this kind is not taken out of inter¬ 
state commerce by the fact that, at the time of de¬ 
livery, the agent, in some instances, made a reduc¬ 
tion in price from that stipulated in the contract.^5 
The state may require a license, and the payment 
of a tax therefor, from hawkers, peddlers, agents, 
and other persons selling goods which are within 
the state at the time of sale, although such licensees 
bring their goods in from another state or buy from 
or act for nonresident manufacturers.^® Where 
the goods are not in the state at the time of sale, 
the manner of delivery is unimportant, the transac¬ 
tion being as much interstate in character when the 
goods are shipped by the manufacturer either to the 
selling or delivery agent and by him delivered to 
the purchaser as where the goods are shipped di¬ 
rect to the purchascr,^'^ although where the cus¬ 


tomers' orders are not transmitted to the company 
but the agent orders the goods on his own account 
and distributes them the transaction is intrastate 
and a license may be required.^® Where it is an 
agent's custom to confine himself to the taking of 
orders, the fact that in a single isolated instance he 
sells an article already in the state does not make 
him subject to a state license law.^® An occupation 
or license tax may be imposed on an agent or sales¬ 
man engaged in intra-state business although he 
also deals in products in interstate commerce.®® 

Brokers and common carrier agents. The busi¬ 
ness of brokers within the state may be subject to 
a license tax although they also negotiate sales or 
transactions of interstate commerce.®^ No tax may 
be imposed on merchandise brokers engaged solely 
in soliciting orders for nonresident principals,®^ un- 


Fla.--Wilk V. City of Bartow, 97 So. 
.^07, 86 Fla. 186—Cason v. Quinby, 
53 So. 741. 60 Flu. 35. 

La.—State v. R^ad & Nott, 152 So. 
74. 178 La. 630. 

Mo.—City of California v. Riback. 
204 S.W. 389. 

Nev.—Ryran v. City of Sparks. 137 
P. 622. 36 Nov. 573. 

Pa—City of Altoona v. Patterson, 
16 Pa.Dist. 556. 33 I’a.Co. 129— 
Mt. Holly Springs v. Wilt, 43 Pa. 
Co. 566. 

S.C.—Jowol Tea Co., Inc. v. City of 
Camden. 172 S.E. 307. 308, 171 S.C. 
353. quoting Corpns Juris. 

12 C.J. p 106 note 91. 

Aluminum ware 

Mich.---People v. White, 163 N.W. 
971. 197 Mich. 283. 

Brushes 

N.J. -Shopherst v. Borough of Avon- 
By-The-Sea. 128 A. 232, 3 N.J.Misc. 
317. 

Coffee 

N.J —Dimmig v. Mann. 200 A. 545, 
120 N.J.Law 442. 

Kosiery 

(1) An ordinance imposing license 
tax on solicitors taking orders for 
hosiery to be shipped to buyers by 
manufacturer In another state bur¬ 
dens interstate commerce and is void. 
—Real Silk Hosiery Mills v. City of 
Portland. Or., 45 S.Ct. 626, 268 U.S. 
325, 69 L.Ed. 982, reversing, C.C.A., 
297 F. 897, which affirmed, D.C., 294 
F. 687. 

(2) In an earlier case such an or¬ 
dinance was held valid as applied to 
one soliciting orders for such mer¬ 
chandise from house to house, who 
collects a cash payment, which he 
retains as his commission, and for¬ 
wards the order to the seller in an¬ 
other state, which ships the goods 
c. o. d. direct to the customer.—Real 
Silk Hosiery Mills v. City of Belling¬ 
ham, D.C.Wash., 1 F.2d 934. 


45. Ala.—Wright v. State, 63 So. 14. 
8 Ala.App. 437. 

46 . U.S.—Singer Sewing Mach. Co. 
v. Brickcll. Ala.. 34 S.Ct. 493. 233 
U.S. 304. 58 L.Ed. 974—Gramling 
v. Maxwell. D.C.N C.. 62 P.2d 256— 
Musser v. Grosjean. D.C.La., 7 F. 
Supp. 1010, reversed on other 
grounds Grosjean v. Musser, 74 F. 
2d 741. 

La.—State ex rel. Grosjean v. Bridg¬ 
es, 173 So. 516, 186 La. 874—Bal¬ 
lard V. Russell. 82 So. 730, 146 La. 
636. 

Me.—State v. Cohen, 177 A. 403, 405, 
133 Me. 293, citing Corpus Juris. 
Mo.—Citv of El Dorado Springs v. 

Highfin. 188 S.W. 68, 268 Mo. 601. 
12 C.J. p 105 note 90. 

▼eudor of drugs 

Statute requiring itinerant vendors 
of drugs to obtain annual license and 
pay one hundred dollars fee, does not 
contravene interstate commerce 
clause as applied to one who pro¬ 
cures his wares from outside the 
state.—State v. Logsdon, 248 N.W. 

4, 215 Iowa 1297—State v. Wheelock, 
64 N.W. 620, 95 Iowa 677. 

47. U.S.—Rogers v. Arkansas, 33 S. 
Ct. 298, 227 U.S. 401, 67 L.Ed. 669, 
reversing, 144 S.W. 211, 102 Ark. 
314. 

Fla.—Wilk V. City of Bartow, 97 So. 
307, 86 Fla. 186. 

N.J.—Shepherst v. Borough of Avon- 
By-The-Sea, 128 A. 232, 3 N.J.Misc. 
317. 

5. C.—Jewel Tea Co., Inc. v. City of 
Camden. 172 S.E. 307, 308, 171 S. 
C. 363. quoting Corpus Juris. 

12 C.J. p 107 notes 92, 93. 

48 . Ind.—Town of Sellersburg v. 
Stanforth, 198 N.E. 437, 209 Ind. 
229. 

N.C.—State v. Plummer, 119 S.E. 488, 
186 N.C. 261. 

48 . U.S.—In re Houston, C.C.Mo., 47 
F. 639, 14 L.R.A. 719. 
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Tex.—French v. State. 68 S.W. lOlB, 
42 Tex.Cr. 222. 52 L R.A. 160. 

50. Fla.—Blalock v. Powledge, 179 
So. 772. 

Beauty culturists 

Beauty Culturists Act precluding 
salesmen of foreign manufacturer of 
cosmetic preparations from carrying 
on occupation of beauty culturists 
unless salesmen were licensed is not 
objectionable as interfering with in¬ 
terstate commerce. — Luzicr Special 
Formula Laboratories v. Minnesota 
State Board of Hairdressing & 
Beauty Culture Examiners, 248 N.W. 
664, 189 Minn. 151. 

51. U.S.—J. E. Raley & Bros. v. 
Richardson. 44 S.Ct. 256, 264 U.S. 
157, 08 L Ed. 615, affirming 113 S.E» 
631, 154 Ga. ItO—Chrysler Sales 
Corporation v. Spencer, D.C.Me., 9 
F.2d 674, affirmed Palmetto Fire 
Ins. Co. V. Conn. 47 S.Ct. 88, 272 U. 
S. 295. 71 L.Ed. 243. 

Ala.—Ware v. State, 41 So. 166, 147 
Ala. 698—Ware v. Mobile County, 
41 So. 153, 146 Ala. 163. 14 L.R.A., 
N.S., 1081, 12 Am.S.R. 21, affirmed 
28 S.Ct. 626. 209 U.S. 406. 62 L.Ed. 
855, 14 Ann.Ca.K. 1031. 

Ga.—Crump v. McCord, 113 S.E. 634, 
154 Ga. 147. 

Miss.—Cbassanoil v. City of Green¬ 
wood. 148 So. 781, 166 Miss. 848, 
affirmed 64 S.Ct. 641, 291 U.S. 684, 
78 L.Ed. 1004, rehearing denied 64 
S.Ct. 627, 292 U.S. 601, 78 L.Ed. 
1464. 

Va.—T. S. Southgate & Co. v. Com¬ 
monwealth, 189 S.E. 166, 167 Va. 
302. 

Wash.—^Bloxom v. Henneford, 76 P. 

2d 586, 193 Wash. 540. 

12 C.J. p 107 note 96. 

62. Ga.—Crump v. McCord, 118 S. 

E. 634, 164 Ga. 147. 

Ill.—City of Chicago v. Dollarhide, 
I 265 Ill.App. 350. 

12 C.J. p 107 note 97. 
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less they resell goods rejected after their arrival in 
the state.®3 a license tax on ship, railroad, or mo¬ 
tor carrier brokers or agents engaged exclusively 
in interstate or foreign commerce is invalid,5^ but 
a license tax may be imposed for intra-state busi¬ 
ness.®® 

Distributor of advertising. It has been held that 
a distributor of advertising matter from house to 
house may be required to procure a license although 
he is employed by a principal outside the state and 
the advertising matter is shipped into the state,®® 
but there is other authority that such a distribution 
is a transaction in interstate commerce and no li¬ 
cense can be required.®^ 

Labor and immigrant agents. A valid license tax 
may be imposed on immigrant agents®® and agents 
engaged in procuring laborers to accept employment 
in another state.®® 

Laundry agents. Agents soliciting and receiving 
work to be done by a laundry situated in another 
state have been held not to be subject to a license 
tax®® but there is other authority to the contrary.®^ 

Photographers and portrait solicitors. A non- 
discriminalory occupation tax may be imposed on 
the business of an itinerant photographer who takes 
photographs within the state although he is a non¬ 


resident and the photographs are to be finished out¬ 
side the state and shipped directly to the custom¬ 
er.®® A license tax cannot be imposed on a solici¬ 
tor who procures orders for portraits, the enlarge¬ 
ment of pictures, and the like where the work is 
to be done outside the state and the finished prod¬ 
uct shipped in.®3 The fact that the customer is giv¬ 
en the option to select frames for the pictures from 
the agent at the time of delivery for an additional 
cost docs not render that part of the transaction 
subject to tax,®4 where the agent sells or ex¬ 
poses the frames for sale as a peddler he is sub¬ 
ject to a license tax as a peddler.®® 

§ 116. Dealers in Trading Stamps 

A state’! license tax on dealers Issuing stamps or 
offering coupons with merchandise is not void as an in¬ 
terference with interstate commerce, but the state may 
not compel a nonresident conducting its business through 
the mails to procure a license. 

A Statute imposing a license tax on all dealers 
issuing stamps to merchants or dealers does not in¬ 
terfere with the power of congress to regulate in¬ 
terstate commerce;®® nor is a statute imposing a 
license tax on any person, firm, or corporation who 
shall offer with merchandise sold in the course of 
trade any coupon, profit-sharing certificate, or evi¬ 
dence of indebtedness or liability, redeemable in 


53. Ga.—Walton v. Aui^usta, 30 S.E. 
964, 104 Ga. 767. 

54. U.S. — Di Santo v. Common¬ 
wealth of Pennsylvania, 47 S.Ct. 
267. 273 U.S. 34, 71 L.Ed. 624, re- 
versiner Commonwealth v. Disanto, 
131 A. 489, 286 Pa. 1, which re¬ 
versed 86 Pa.Super. 149—Texas 
Transport A Terminal Co. v. City 
of New Orleans. 44 S.Ct. 242. 264 
U.S. 160, 68 L.Ed. 611, 34 A.L.R. 
907, reversing City of New Or¬ 
leans V. Texas Transport & Ter¬ 
minal Co.. 93 So. 761, 152 La. 497 
—Motor Transit Co. v. Railroad 
Commission of California, D.C.Cal., 
15 F.Supp. 630. 

Ala.—State v. Richard Murray & Co.. 
153 So. 667. 

N.Y.—Gdynia America Line v. Tay¬ 
lor. 293 N.Y.S. 613. 250 App.Div. 
105. 

55 . Ala.—Lee v. Cunningham. 176 
So. 477, 234 Ala. 639, reversing 176 
So. 476. 27 Ala.App. 461. 

Tenn.—^Bowen v. Hannah, 71 S.W.2d 
672, 167 Tenn. 461. 

58 . U.S.—Jell-O Co. v. Landes, C.C. 

A.Wash., 20 F.2d 120. 

Ky.—Eales v. City of Barbourvllle. 

197 S.W. 634, 177 Ky. 216. 

57 . Colo.—City of Pueblo v. Lukins. 
164 P. 1164, 68 Colo. 197. L.R.A. 
1917E 699. 

Bevenne msararo 

City ordinance providing that no 


person should distribute circulars, 
placards, or advertising matter with¬ 
in city limits without permit from 
city clerk for fee of twenty-flve dol¬ 
lars was revenue measure, and not a 
police ordinance.—City of Pueblo v. 
Lukins, supra. 

58. Ga.—^Williams v. Fears, 36 S.E. 
699, 110 Ga. 684, 60 L.R.A. 685, af¬ 
firmed 21 S.Ct. 128, 179 U.S. 270, 46 
L.Ed. 186. 

Tenn.—McMillan v. City of Knox¬ 
ville. 202 S.W. 66, 139 Tenn. 319. 
Va.—Cole V. Commonwealth, 193 S. 
E. 617, 169 Va. 868. 

59. Miss.—Garbutt v. State, 77 So. 
189, 116 Miss. 424. 

N.C.—State v. Hunt, 40 S.E. 216, 129 
N.C. 686, 86 Am.S.R. 758. 

80. Kan.—Kansas City v. Seaman, 
160 P. 1139, 99 Kan. 143. 

Ky.—Com. v. Pearl Laundry Co., 49 
S.W. 26, 106 Ky. 269, 20 Ky.L. 1172. 
Agsat of nallosBSsd laundry 

An ordinance prohibiting collection 
or delivery of laundry unless collect¬ 
ing or delivery is done by agent of 
duly licensed laundry is invalid as 
applied to laundry business of a 
company outside the state collecting 
laundry through its agents, since 
such company was engaged in **lnter- 
state commerce.”—^People v. Vechi- 
one, 276 N.Y.S. 706, 164 Misc. 163. 

81. Tenn.—Smith v. Jackson, 64 S. 
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W. 981, 103 Tenn. 673, 47 L.R.A. 
416. 

68 . U.S.—Lucas v. City of Char¬ 
lotte. C.C.A.N.C.. 86 F.2d 394. 109 
A.L.R. 297, aOirming. D.C.. 14 F. 
Supp. 163. 

Ark.—State v. Gray. 96 S.W.2d 447, 
192 Ark. 1046. 

63 . US.—Ex p. Hull. C.C.AIa.. 163 
F. 4.69—Chicago Portrait Co. v. 
Macon. C.C.Ga., 147 F. 967. 

Ohio.—In re Julius, 26 Ohio CIr.Ct. 
423. 

Tenn.—Slate v. Scott. 39 S.W. 1, 98 
Tenn. 254, 36 L.R.A. 4 61. 

84 . US.—Davis v. Commonwealth 
of Virginia. 36 S.Ct. 479, 236 US. 
697, 69 L.Ed. 795, reversing 76 S. 
E. 1135, 113 Va. 662—Dozier v. Al¬ 
abama. 30 S.Ct. 649. 218 U.S. 124, 
54 L.Ed. 965, 28 L.R.A..N.S.. 264, 
reversing 46 So. 9. 164 Ala. 83, 129 
Am.S.R. 61—Chicago Portrait Co. 
V. City of Bellingham, D.C.Wash., 
270 F. 584. 

12 C.J. p 106 note 91 [c] (2). (4). 

85. Me.—State v. Montgomery, 42 
A. 13. 92 Me. 433. 

Mo.—State v. Looney, 97 S.W. 984, 
214 Mo. 216, 29 L.R.A..N.S.. 412, 
affirming 96 S.W. 816, 116 Mo.App. 
316, and opinion adopted 99 S.W. 
1165, 214 Mo. 216, 29 L.R.A..N.S., 
412. 

88l La.—State v. Underwood, 71 So^ 
613, 139 La. 288. 
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premiums, void as interfering with interstate com¬ 
merce;®'^ but, on the other hand, a nonresident 
company conducting its business through the mails 
cannot be required to comply with a statute requir¬ 
ing a license of any person who shall sell, offer, or 
expose for sale to merchants, premium stamps or 
certificates of like nature, or undertake with mer¬ 
chants to redeem such stamps or certificates in 
money or goods.®* 

§117. Dealers in Intoxicating Liquors 

A state may Impose a fee or license on Importers or 
dealers In intoxicating liquors. 

Under the Twenty-First Amendment to the Unit¬ 
ed States constitution which permits a state to pro¬ 
hibit the importation of intoxicating liquors, a 
state may impose a fee or license on importers of 
such liquors.®* Statutes and ordinances requiring 
licenses and the payment of a license fee or tax 
from persons or corporations handling, or dealing 
in, intoxicating liquors are held to be valid as an 
exercise of the police power, particularly under the 
Wilson Act which provides that intoxicating liquors, 
when transported into another state or territory, 
shall, on arrival there, be subject to the operation 
and effect of the laws of such state or territory, 
enacted in the exercise of its police power, to the 
same extent and in the same manner as though the 
liquors had been produced in that state.*^® In some 
instances statutes and ordinances of this nature 
have been held unconstitutional as interfering with 
interstate commerce, as where the laws were not a 
valid exercise of the police power but were mere 


revenue measures,'^^ or where they discriminated 
against intoxicating liquors produced or manufac¬ 
tured in another state.*^* However, a state is with¬ 
out power to impose a privilege tax on the business 
of soliciting orders for intoxicating liquors by mail 
from persons in other states and delivering liquors 
to a carrier, for the purpose of filling the orders, 
from a stock on hand within the state and a 
prohibitive state license tax on each place of busi¬ 
ness of an express company where liquors are de¬ 
livered and the price collected on interstate ship¬ 
ments imposes a direct burden on interstate com¬ 
merce, which is not permitted by the Wilson Act."^® 

§ 118. Corporate Franchises and Privileges 

a. In general 

b. Measurement of tax 

a. In (General 

Taxation of corporate franchitet and privllegea la 
not Invalid as a burden on Interstate commerce when Im¬ 
posed for Intra-state business or as a property tax against 
a corporation having a situs within the state for pur¬ 
poses of taxation. 

In the exercise of its power wholly to exclude 
foreign corporations, or, in its discretion, to per¬ 
mit them to do business within the state under such 
conditions and restrictions as it secs fit to impose, 
a state may exact a license fee or tax from foreign 
corporations engaged in interstate commerce for 
the privilege of doing local or domestic business 
within the state, and a statute or ordinance impos¬ 
ing such a tax is valid when it covers only intra¬ 
state commerce.'^® However, a state is without 


67. U.S.—Rast v. Van Peman & 
Lewis Co., Fla., 36 S.Ct. 370, 240 11. 
S. 342, 60 L.Kd. 679, L.R.A.1917A 
421, Ann.Cas.l917B 456, reversing, 
D.C., Van Demari & Lewis Co., 214 
F. 827. 

12 C.J. p 108 note 6. 

68. W.Va.—Sperry, etc., Co. v. Hill, 
86 S.E. 748, 76 W.Va. 680. 

69 . U.S.—State Board of Equaliza¬ 
tion of California v. Young’s Mar¬ 
ket Co.. Cal., 57 S.Ct. 77, 299 U.S. 
69, 81 L.Ed. 38, reversing, D.C.. 
Young’s Market Co. v. State Board 
of Equalization of California, 12 F. 
Supp. 140, rehearing denied State 
Board of Equalization of State of 
California v. Young’s Market Co., 
57 S.Ct. 229, 299 U.S. 623, 81 L.Ed. 
468—Wylie v. State Board of 
Equalisation of California, D.C. 
Cal., 21 F.Supp. 604—Zukaitis v. 
Fitzgerald, D.C.Mich.. 18 F.Supp. 
1000 . 

Ohio.—Frankenstein v. Leonard, 16 
N.E.2d 424, 184 Ohio St. 251. 
Before the decision of the United 
States supreme court, such a license 


was held violative of the commerce 
clause.—Pacific Fruit & Produce Co. 

V. Martin, D.C,Wash., 16 F.Supp. 34. 

70 . U.S.—Delamater v. South Da¬ 
kota. S.D., 27 S.Ct. 447, 206 U.S. 
93, 51 L.Ed. 724, 10 Ann.Cas. 733— 
Dugan V. Bridges, D.C.N.H., 16 F. 
Supp. 694, appeal dismissed 57 S. 
Ct. 668, 300 U.S. 684, 81 L.Ed. 887. 

Ind.—Fry v. Rosen, 189 N.E. 876, 207 
Ind. 409, appeal dismissed Rosen v. 
Fry. 56 S.Ct. 143, 293 U.S. 626, 79 
L.Ed. 636. 

Kan.—Johnson v. Board of Com’rs of 
Reno County, 75 P.2d 849, 147 Kan. 
211 . 

Mich.—People v. Swenson, 127 N.W. 

302, 162 Mich. 397. 

12 C.J. p 108 note 8. 

71 . U.S.—Pabst Brewing Co. v. Ter¬ 
re Haute, C.C.Ind., 98 F. 330—In re 
Lebolt, C.C.H1., 77 F. 687. 

W. Va.—State v. Lichtenstein, 28 S.E. 
763, 44 W.Va. 99. 

72 . U.S.—Walling v. Michigan, 6 S. 
Ct. 464, 116 U.S. 446, 29 L.Ed. 691, 
overruling 18 N.W. 807, 63 Mich. 
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264—Minneapolis Brewing Co. v. 
McGIlllvray, C.C.S.D., 104 F. 268. 
12 C.J. p 108 note 10. 

73. U.S.—Heyman v. Hays, Tenn., 
35 S.Ct. 403, 236 U.S. 178, 59 L.Ed. 
529. 

74 . U.S.—Rosenlicrgcr v. Pacific Ex¬ 
press Co.. 36 S.Ct. 510, 241 U.S. 48, 
60 L.Ed. 880, reversing 167 S.W. 
429, 258 Mo. 97. 

12 C.J. p 108 note 12. 

76 . U.S.—Atlantic Lumber Co. v. 
Commissioner of Corporations and 
Taxation of Commonwealth of 
Massachusetts. Mass., 66 S.Ct. 887, 
298 U.S. 553, 80 L.Ed. 1328, affirm¬ 
ing 197 N.E. 626—Western Cart¬ 
ridge Co. V. Emmerson, 50 S.Ct. 
383. 281 U.S. 511. 74 L.Ed. 1004, af¬ 
firming 166 N.E. 501. 336 Ill. 160, 
certiorari granted 50 S.Ct. 38, 280 
U.S. 645. 74 L.Ed. 605—Ozark Pipe 
Line Corporation v. Monier, Mo.. 
45 S.Ct. 184, 266 U.S. 666. 69 L.Ed. 
439—Underwood Typewriter Co. v. 
Chamberlain. 41 S.Ct. 46. 254 U.S. 
113, 66 L.Ed. 166, affirming 108 A. 
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power to exact a license tax from a corporation business, for the privilege of conducting interstate 
engaged exclusively in interstate commerce, or, commerce;"^® and where a statute or ordinance 
where it is engaged in both domestic and interstate makes no distinction between the intra-state and 


154, 94 Conn. 47—General Railway 
Signal Co. v. Commonwealth of 
Virginia ex rel. State Corporation 
Commission, 38 S.Ct. 360, 246 U.S. 
600, 62 L.Ed. 854, affirming General 
Ry. Signal Co. v. Commonwealth, 
87 S.E. 698, 118 Va. 301—Cheney 
Bros. Co. V. Commonwealth of 
Massachusetts. 38 S.Ct. 295, 246 IT. 
S. 147. 62 L.Ed. 632, affirming In 
part and reversing in part Marconi 
Wireless Telegraph Co. of Amer¬ 
ica V. Commonwealth, 106 N.E. 310, 
218 Mass. 558—Baltic Min. Co. v. 
Commonwealth of Massachusetts, 
34 S.Ct. 16. 231 U.S. 68, 58 L.Ed. 
127, affirming 93 N.E. 831, 207 
Mass. 381—Hayes Wheel Co. v. 
American Distributing Co.. Mich.. 
257 P. 881, 169 C.C.A. 31, reversing 
on other grounds, D.C., American 
Distributing Co. v. Hayes Wheel 
Co., 260 P. 109. and certiorari de¬ 
nied 40 S.Ct. 13, 250 U.S. 672, 63 
L.Ed. 1200. 

Ala.—City of Birmingham v. Hoover 
Suction Sweeper Co., 100 So. 83, 19 
Ala.App. 661. 

Ark.—Gates v. Greenville Bridge & 
Perry Co., 36 S.W.2d 970, 183 Ark. 
529. 

Colo. — Interstate Business Exch. 
Corporation v. City and County of 
Denver, 190 P. 508, 68 Colo. 318. 

Oa.—^W. E. Hickey Co. v. Vandiver, 
142 S.E. 459, 165 Ga. 897. 

Idaho.—Northern Pac. R. Co. v. Gif¬ 
ford. 136 P. 1131, 26 Idaho 196, 
error dismissed 35 S.Ct. 198, 235 U. 
S. 711, 59 L.Ed. 436. 

La.—Hunter v. Wells Pargo Express 
Co., 64 So. 139, 184 La. 358. 

Mass.—Judson Freight Forwarding 
Co. V. Commonwealth. 136 N.E. 375, 
242 Mase. 47, 27 A.L.R. 1131-— 
Eaton. Crane & Pike Co. v. Com¬ 
monwealth. 130 N.E. 99, 237 Mass. 
523. 

Mich,—^Vander Horst v. Kalamazoo 
Apartments Corporation, 215 N.W. 
67, 239 Mich. 693. 

Miss.—Postal Telegraph-Cable Co. v. 
Miller, 124 So. 434, 155 Miss. 522. 

Mo.—State v. Phillips Pipe Line Co., 
97 S.W.2d 109. 339 Mo. 459, affirmed 
Phillips Pipe Line Co. v. State of 
Missouri. 58 S.Ct. 53. 302 U.S. 642 
—Gutta Percha Mfg. & Rubber Co. 
V. Lehrack, 214 S.W. 285, 201 Mo. 
App. 550. 

N.Y.—People v. Knight, 64 N.E. 162, 
171 N.Y. 364. 98 Am.S.R. 610, af¬ 
firming 73 N.Y.S. 790, 67 App.Div. 
898, and affirmed 24 S.Ct. 202, 192 
U.S. 21, 48 L.Ed. 826—R. T. French 
Co. V. Lynch, 261 N.Y.S. 418, 233 
App.Div. 178. 

Tenn.—^Atlas Powder Co. v. Ooodloe, 
176 S.W. 647, 131 Tenn. 490. 

Ya.— Knights of Ku Klux Klan v. 


Commonwealth. 122 S.E. 122, 138 
Va. 600. 

12 C.J. p 109 note 16. 

Xatra-stats dsllvsry hj ront# outside 
stats 

The rule in the text applies to a 
company engaged In transporting 
packages between two points in the 
same state even though the route 
used lies partly In another state. 

U.S.—Ewing V. Leavenworth, S3 S.Ct. 
167. 226 U.S. 464, 67 L.Ed. 303, af¬ 
firming 101 P. 664. 80 Kan. 58. 

Va.—U. S. Express Co. v. Ports¬ 
mouth, 77 S.E. 606. 114 Va. 732. 
Bridge oompany 

U.S.—Detroit International Bridge 
Co. V. Corporation Tax Appeal 
Board of State of Michigan. 56 S. 
Ct. 332, 294 U.S. 83, 79 L.Ed. 777. 
affirming 255 N.W. 368, 267 Mich. 
384—Detroit International Bridge 
Co. V. Corporation Tax Appeal 
Board of Michigan, 63 S.Ct. 137, 
287 U.S. 295, 77 L.Ed. 314, affirming 
In re Detroit International Bridge 
Co.. 240 N.W. 68. 257 Mich. 52— 
In re Vicksburg Bridge & Terminal 
Co., D.C.Miss., 24 F.Supp. 123. 

12 C.jr. p 109 note 16 [a] (6). 

Bus company 

Miss. — Teche Lines v. Board of 
Sup’rs of Forrest County, 142 So. 
24, 165 Miss. 594, reversed on oth¬ 
er grounds 143 So. 486, 166 Miss. 
594. 

Bnpress oompany 

Miss.—Robertson v. Southeastern 
Express Co., 94 So. 210, 130 Miss. 
305, affirmed Southeastern Expre.ss 
Co. V, Robertson. 44 S.Ct. 421, 264 

U. S. 536. 68 L.Ed. 836. 

12 C.J. p 109 note 16 [a] (3). 

Bailroad oompany 

U.S.—Southern Hy. Co. v. Watts, N. 
C., 43 S.Ct. 192, 260 U.S. 619, 67 L. 
Ed. 375—Kansas City, M. & B. R. 
Co. V. Stiles, 37 S.Ct. 58, 242 U.S. 
Ill, 61 L.Ed. 176, affirming 68 So. 
1018, 192 Ala. 687 — St. Louis 
Southwestern Ry. Co. v. Emmer- 
son, D.C.Ill., 27 F.2d 1005, reversed 
on other grounds, C.C.A., 30 F.2d 
322, reversed on other grounds 
Stratton v. St. Louis Southwestern 
Ry. Co.. 61 S.Ct. 8. 282 U.S. 10, 76 
L.Ed. 135. 

Ill.—St. Ijouis Southwestern Ry. Co. 

V. Stratton, 187 N.E. 498, 353 111. 
273, certiorari denied 54 S.Ct. 458, 
291 U.S. 673, 78 L.Ed. 1062. 

Wash.—Spokane International Ry. 
Co. v. State. 299 P. 362, 162 Wash. 
395. 

12 C.J. p 109 note 16 [a] (1). 
Slssping oar oompany 
U.S.—^Allen v. Pullman’s Palace Car 
Co., Tenn., 24 S.Ct. 39, 191 U.S. 171, 
48 L.Ed. 134—Pullman Co. v. 
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Adamn. 23 S.Ct. 494, 189 TT.S. 420, 
47 L.Ed. 877, affirming 30 So. 757, 
78 Miss. 814, 84 Am.S.R. 647. 

Telegraph company 

U.S.—Postal Telegraph-Cable Co. v. 
City of Fremont, 41 S.Ct. 279, 255 
U.S. 124, 65 L.Ed. 646, affirming 
City of Fremont v. Postal Tele¬ 
graph-Cable Co.. 172 N.W. 526. 103 
Neb. 476—Postal Telegraph-Cable 
Co. V. City of Richmond, Va., 39 S. 
Ct. 266, 249 U.S. 252, 63 L.Ed. 590 
—Ratterman v. Western Union 
Tel. Co., Ohio, 8 S.Ct. 1127, 127 U. 
S. 411, 32 L.Ed. 229. 

Ala.—Postal Telegraph-Cable Co. v. 
City of Decatur. 81 So. 204, 16 Ala. 
App. 684. certiorari denied Ex 
parte Postal Telegraph Cable Co.. 
81 So. 206, 202 Ala. 593—Western 
Union Telegraph Co. v. City of De¬ 
catur, 81 So. 199, 16 Ala.App. 679, 
certiorari denied 81 So. 206. 202 
Ala. 593. 

Miss.—Postal Telegraph-Cable Co. v. 
Miller. 124 So. 434, 155 Mi.ss. 522 
—Postal Tel. Cable Co. v. Adams, 
14 So. 36. 71 Miss. 655, 42 Am.S. 
R. 476. 

Okl.—In re Assessment of Western 
Union Telegraph Co., 130 P, 666, 
35 Okl. 626. 

12 C.J. p 109 note 16 [a] (6). 

Tslsphons oompany 

Miss.—Postal-Telegraph Cable Co. v. 
Miller, 124 So. 434, 155 Miss. 622. 

12 C.J. p 109 note 16 fa] (2). 

76. U.S. — Anglo-Chilean Nitrate 
Sales Corporation v. State of Ala¬ 
bama, 63 S.Ct. 373. 288 U.S. 218, 
77 L.Ed. 710, reversing State v. 
Anglo-Chilean Nitrate Sales Corpo¬ 
ration, 142 So. 87, 225 Ala. 141— 
Alpha Portland Cement Co. v. 
Commonwealth of Massachusetts, 
45 S.Ct. 477. 268 U.S. 203, 69 L.Ed. 
916, 44 A.L.R. 1219, reversing 139 
N.E. 158, 244 Mass. 530. and 142 
N.E. 762, 248 Mass. 156—Ozark 
Pipe Line Corporation v. Monier, 
Mo.. 46 S.Ct. 184, 266 U.S. 555, 69 
L.Ed. 439—Wallace v, Hines, N.D., 
40 S.Ct. 435, 253 U.S. 66, 64 L.Ed. 
782—Cheney Bros. Co. v. Common¬ 
wealth of Massachusetts, 38 S.Ct. 
296. 246 U.S. 147, 62 L.Ed. 632, af¬ 
firming in part and reversing in 
part Marconi Wireless Telegraph 
Co. of America v. Commonwealth, 
106 N.E. 310, 218 Mass. 668—West¬ 
ern Union Telegraph Co. v. State 
of Kansas, 30 S.Ct. 190, 216 U.S. 
1. 64 L.Ed. 365. reversing 90 P. 
299, 76 Kan. 609—Fargo v. Stevens, 
Mich., 7 S.Ct. 867, 121 U.S. 230, 80 
L.Ed. 888. 

Cal.—H. K. Mulford Co. v. Curry, 126 
P. 236, 163 Cal. 276. 

Ill.—St. Louis Southwestern Ry. Co. 
v. Stratton, 187 N.E. 498, 868 Ill. 
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interstate business of corporations, it is void.^^ AI- ' 
so a state, together with a municipality acting under 
its authority, is without power to require a corpora¬ 
tion of a foreign country to take out a license and 
pay a fee for the privilege of engaging in commerce 
between the foreign country and the state or mu¬ 
nicipality.’^* A state may impose a reasonable tax 
on a franchise, when considered as property, of a 
foreign corporation doing intra-state business or of 
a domestic corporation engaged in whole or in part 


* in interstate commerce,*^* and the franchise may 
be taxed at its actual value although it derives its 
value from property outside the state or from for¬ 
eign and interstate commerce.*® So, the state or a 
municipality may tax property rights consisting of 
a franchise to use highways and streets.*i A pole 
and wire tax imposed on telegraph companies by 
municipalities is held not to be on interstate com¬ 
merce, but is valid where it is in the nature of a 
rental charge for the use of streets*^ or a tax in 


273, certiorari denied 64 S.Ct. 458, 
291 U.S. 673. 78 L.Ed. 1062. 

Mass. — Celluloid Co. v. Common¬ 
wealth. 152 N.E. 237. 256 Mass. 270. 
certiorari denied Celluloid Co. v. 
Commonwealth of Massachusetts. 
47 S.Ct. 113. 273 U.S. 723, 71 L.Ed. 
859, and error dismissed 47 S.Ct. 
344. 273 U.S. 778. 71 L.Ed. 887— 
Thurman v. Chicago, M. & St. P. 
Ry. Co.. 151 N.E. 63. 254 Mass. 569. 
46 A.L.H. 563—W. & J. Sloane v. 
Commonwealth. 149 N.E. 407, 253 
Mass. 529—Old Dominion Co. v. 
Commonwealth, 129 N.E. 613, 237 
Mass. 269. 

Mo.—City of Elsberry v. Bushman. 
189 S.W. 1165—Goodwin & .lean v. 
American Ry. Express Co., 294 S. 
W. 100, 220 Mo.App. 695—Gutta 
Percha Mfg. & Rubber (\). v Leh- 
rack, 211 S.W. 285, 201 Mo App. 
650—German-American Bank v. 
Smith, 208 S.W. 878, 202 Mo.App. 
133, certiorari quashed State ox 
rel. Smith v. Reynolds, Sup., 216 S. 
W. 773. 

Mont.—Chieago, M.. St. P. & P. R. 
Co. v. Hcirmon. 295 P. 762, 89 

Mont. 1. 

N.H.—Pennsylvania Rubber Co. v. 

Brown. 143 A. 703, 83 N.II. 336. 
N.T.—People ex rel. PennsyUania 
Gas Co. V. Saxe. 128 N.E. 673, 229 
N.Y. 446, reversing 174 N.Y.S. 102. 
186 App.Div. 28—American Sec. 
Credit Co. v. Empire Properties 
Corporation, 276 N.Y.S. 970, 154 
Mise. 191—Erie Beach Amu.soment.s 
v. Spirella Co.. 173 N.Y.S. 626, 105 
Misc. 170—Plconomy Baler Co. v. 
Pinlliano. 169 N.Y.S. 1019. 

Ohio.—State v. Buckeye Pipe Line 
Co.. 14 Ohio N.P..N.S.. 401. 

Tenn.—Illinois Cent. R. Co. v. City 
of Memphis. 110 S.W.2d 352, 21 
Tenn.App. 327. 

Tex.—Southern Discount Co. v. Rose, 
Com.App., 296 S.W. 482, reversing, 
Civ.App., 290 S.W. 861—Shapleigh 
Hardware Co. v. Keeland Bros., 
Clv.App., 60 S.W.2d 610. 

Utah.—North Tintic Mining Co. v. 

Crockett, 284 P. 328, 75 Utah 259. 
Va.—Atlantic Reflning Co. v. Com¬ 
monwealth, 183 S.E. 243, 165 Va. 
492, affirmed Atlantic Refining Co. 
V. Commonwealth of Virginia, 58 S. 
Ct. 75, 802 U.S. 22, 82 L.Ed. 24. 

12 C.J. p 109 note 23. 
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Operation of pipe line 

Statute requiring foreign corpora¬ 
tion to pay license fee to operate 
pipe line, conveying petroleum In in¬ 
terstate commerce, within state, is 
void under commerce clause of fed¬ 
eral constitution. — State ex rel. 
Board of R. R. Com’rs of State of 
Iowa V. Standind Pipe Line Co., 241) 
N.W. 366, 216 Iowa 436, certiorari 
denied State of Iowa ex rel. Board 
of Railroad Com'rs of State of Iowa 
V. Stanolind Pipe Line Co., 54 S.Ct. 
120, 290 U.S. 684, 78 L.Ed. 589. 
Bight of eminent domain 

Such a tax on a foreign corpora¬ 
tion engaged exclusively in inter¬ 
state commerce is unconstitutional, 
although the corporation is author¬ 
ized by its articles of incorporation 
to engage in other business, local in 
character, not in fact exercised by 
corporation, or although it has the 
power under a license from the state 
to exercise a right of eminent do¬ 
main.—Ozark Pipe I^ine Corporation 
V. Monier. Mo.. 45 S.Ct. 184, 266 U.S. 
555, 69 L.Ed. 439. 

77. U.S.—Allen v. Pullman’s Palace 
Car Co., Tenn.. 24 S.Ct. 39, 191 U. 
S. 171, 48 L.Ed. 134. 

Ill.—St. Louis Southwestern Ry. Co. 
V. Stratton, 187 N.E. 4 98, 353 Ill. 
273, certiorari denied 54 S.Ct. 458, 
291 U.S. 673, 78 L.Ed. 1062. 

Wash.—Great Northern Ry. Co. v. 

State, 267 P. 606, 147 Wash. 630. 

12 C.J. p 110 note 21. 

78 . U.S.—Matson Nav. Co. v. State 
Board of Equalization of Califor¬ 
nia, 56 S.Ct. 553, 297 U.S. 441, 80 
L.Ed. 791, affirming 43 P.2d 806, 3 
Cal.2d 1, rehearing denied 56 S.Ct. 
666, 297 U.S. 728, 80 L.Ed. 1011— 
Anglo-Chilean Nitrate Sales Corpo¬ 
ration V. State of Alabama, 53 S. 
Ct. 373, 288 U.S. 218, 77 L.Ed. 710, 
reversing State v. Anglo-Chilean 
Nitrate Sales Corporation, 142 So. 
87, 225 Ala. 141. 

N.Y.—Ruby S. S. Corporation v. 
Globe & Rutgers Fire Ins. Co., 231 
N.Y.S. 613, 224 App.Div. 631—Ruby 
S. S. Corporation v. American Mer¬ 
chant Marine Ins. Co., 231 N.Y.S. 
503, 224 App.Div. 531, affirmed 166 
N.E. 329, 250 N.Y. 673. 

12 C.J. p 110 note 25. 

79 . U.S.—SI. Louis & E. St. L. Elec¬ 
tric Ry. Co. V. State of Missouri 
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ex rel. and to use of Hagerman, 41 
S.Ct 488. 256 U.S. 314. 66 L.Ed. 
946, affirming State ex rel. Hager¬ 
man V. St. Louis & E. St. L. Elec¬ 
tric Ry. Co.. 216 S.W. 763, 279 Mo. 
618—Kansas City, etc., R. Co. v. 
Stiles, Ala., 37 S.Ct. 68, 242 U.S. 
Ill, 61 L.Ed. 176—Kansas City, 
etc., R. Co. V. Botkin, Kan., 36 S. 
Ct. 261, 240 U.S. 227, 232, 60 L.Ed. 
617. 

Ill —Illinois Cent. R. Co. v. Emmer- 
son. 132 N.E. 471, 299 III. 328. 

Ky. — Bosworth v. Evansville & 
Bowling Green Packet Co.. 199 S. 
W. 1059, 178 Ky. 716, rehearing 
denied 201 S.W. 2, 179 Ky. 710— 
Baltimore & O. S. W. R. Co. v. 
Commonwealth, 198 S.W. 35, 177 
Ky. 566. 

Mo.—State ex rel. St. Louis-San 
Francisco Ry. Co. v. Danuser, 6 S. 
W.2cl 912, 319 Mo. 809—State ex 
rel. Kansas City, C. & S. Ry. Co. y. 
Danuser, 6 S W.2d 912, 319 Mo. 
810, certiorari denied State of Mis¬ 
souri ex rel. and to U.se of Mis¬ 
souri Puc. R. Co. v. Danuser, 49 S. 
Ct. 30, 278 U.S. 631, 73 L.Ed. 649— 
Stale ex rel. Missouri Pae. R. Co. 
V. Danuser, 6 S.W.2d 907, 319 Mo. 
799. 

N.Y.—People ex rel. Commercial 
Cable Co. v. Slate Board of Tax 
Corn’rs, 166 N.Y.S. 62, 99 Misc. 632. 
12 C..1. p 109 notes 19, 21. 

80 . U.S.—St. Ijoui.s-San Francisco 
Ry. Co. V. Middlekamp, Mo., 41 S. 
Ct. 489, 256 U.S. 226. 65 L.Ed. 905. 

Cal.—Schwab v. Richardson, 204 P. 
396, 188 Cal. 27, affirmed 44 S.Ct. 
60, 263 U.S. 88, 68 L.Ed. 183—Peo¬ 
ple V. Ford Motor Co., 204 P. 217, 
188 Cal. 8. 

Mo.—Slate ex rel, Wabash Ry. Co. v. 
Williams, 224 S.W. 822, 284 Mo. 
456. 

81 . N.Y.—People ex rel. Commercial 
Cable Co. v. Slate Board of Tax 
Com'rs, 166 N.Y.S. 62. 99 Misc. 
532. 

Or.—Western Union Telegraph Co. 

V. Hurlburt, 168 P. 1170, 83 Or. 
633. 

Tex.—Western Union Telegraph Co. 
v. City of Houston, Civ.App., 192 S. 

W. 577, dismissed for want of ju¬ 
risdiction. 

12 C.J. p 109 note 22. 

82 . U.S. — Mackay Telegraph & 
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the nature of a reasonable license fee to cover the 
expense of inspection and the enforcement of local 
governmental supervision.*® A privilege tax may 
be imposed on a corporation engaged in transporta¬ 
tion between two ports in the same state, although 
the river lies partly in another state.*^ 

No burden is laid on interstate commerce by re¬ 
quiring the payment of a fee on the filing of arti¬ 
cles of incorporation,** especially in the case of a 
domestic corporation which merely intends to en¬ 
gage in interstate commerce,** as the protection of 
the commerce clause of the federal constitution may 
be invoked only by corporations actually engaged in 
interstate commerce.*"^ So, too, a state may impose 
a tax against a foreign corporation for office li¬ 
cense except only where its business is strictly in¬ 
terstate or foreign commerce,** or against a do¬ 
mestic corporation engaged in interstate commerce 
for permission to increase its capital stock,** and 
it may exact fees for the filing of papers incident 
to the merging or consolidation of corporations,** 
or incident to the recording and filing of a certifi¬ 
cate of a foreign corporation intending to engage 
in intra-state business.*^ While the federal fran¬ 
chises of a corporation cannot be taxed by a state,®* 


the right of a state to tax the intra-state business 
of a telegraph company is not defeated by the ac¬ 
ceptance by the company of the privileges confer¬ 
red by a federal statute of running its lines of 
wires over and along the military and post roads of 
the United States.*® Privilege taxes on corpora¬ 
tions engaged in interstate commerce have been sus¬ 
tained when in lieu of all other taxes,*^ or when 
imposed on intangible property not otherwise tax¬ 
ed.** 

Loss in intra-state business or the fact that pay¬ 
ment must be made from profits from interstate 
business does not render a reasonable privilege or 
franchise tax invalid.*® 

b. Measurement of Tax 

(1) Assets, capital, and capital stock 

(2) Receipts and earnings 

(1) Assets, Capital, and Capital Stock 

A franchlge or privilege tax may be meaeured by 
aeaeta within the state or capital stock represented by 
property employed within the state although used In In¬ 
terstate commerce. 

An otherwise valid franchise or privilege tax is 
not rendered invalid because its computation is 


Cable Co. v. City of Little Rock, 
39 S.Ct. 428. 260 U.S. 94. 63 L.Ed. 
863. affirming: 199 S.W. 90, 131 Ark. 
306—Postal Telegraph-Cable Co. v. 
City of Richmond, Va., 39 S.Ct. 
266, 249 U.S. 252, 63 L.Ed. 690— 
St. Louis V. Western Union Tel. 
Co.. Mo., 13 set. 486, 148 U.S. 92, 
87 L.£ld. 380, reversing. C.C.. 39 F. 
69. 

83 . U.S. — Postal Telegraph-Cable 
Co. V. City of Richmond, Va., 89 S. 
Ct. 266. 249 U.S. 262. 63 L.Ed. 690— 
Postal Tel. Co. v. Charleston, S.C., 
14 S.Ct. 1094, 163 U.S. 692, 38 L.Ed. 
871—Sunset Tel., etc., Co. v. Med¬ 
ford, C.C.Or., 116 F. 202—Philadel¬ 
phia V. Western Union Tel. Co., C. 
C.A.Pa., 89 F. 464, 32 C.C.A. 246. 

Md.—Postal Tel. Cable Co. v. Balti¬ 
more, 29 A. 819, 79 Md. 602, 24 L. 

R. A. 161, affirmed 16 S.Ct. 366, 166 
U.S. 210, 39 L.Ed. 399. 

Pa.—Chester v. Philadelphia, etc., 
Tel. Co., 23 A. 1070, 148 Pa. 120— 
Allentown v. Western Union Tel. 
Co., 23 A. 1070, 148 Pa. 117, 33 Am. 

S. R. 820. 

12 C.J. p 110 notes 37, 88. 

84 . U.S.—People v. Sohmer, 35 S.Ct. 
162, 235 U.S. 649, 69 L.Ed. 366, af¬ 
firming 99 N.E. 1116, 206 N.T. 651. 

85 . U.S.—Diamond Glue Co. v. U. S. 
Glue Co., Wis., 23 S.Ct. 206. 187 U. 
S. 611, 47 L.Ed. 828. 

12 C.J. p 110 note 26. 

88 . Cal.—City Properties Co. v. 
Jordan, 126 P. 861. 168 Cal. 687. 


87. N.J.—Honduras Commercial Co. 
v. State Bd. of Assessors, 23 A. 
668, 64 N.J.Law 278. 

88. U.S.—Norfolk, etc., R. Co. v. 

Pennsylvania, Pa., 10 S.Ct. 968, 136 
U.S. 114, 34 L.Ed. 394—McCall v. 
California. Cal., 10 S.Ct. 881. 136 U. 
S. 104, 84 L.Ed. 392—Pembina 

Cons. Silver Min., etc., Co. v. Penn¬ 
sylvania, Pa., 8 S.Ct. 737, 125 U.S. 
181, 31 L.Ed. 650. 

88. III.—Chicago & E. I. Ry. Co. v. 
Emmerson, 168 N.E. 867, 327 111. 
574, 67 A.L.R. 664, certiorari denied 
48 S.Ct. 662. 277 U.S. 601, 72 L.Ed. 
1009. 

80 - U.S.—Ashley v. Ryan, 14 S.Ct. 
866, 163 U.S. 436, 88 L.Ed. 773, af¬ 
firming 31 N.E. 721, 49 Ohio St. 
604. 

81 . Mont.—State v. Alderson, 140 P. 
82. 49 Mont. 29. 

88 . U.S.—^Keokuk, etc.. Bridge Co. v. 
Illinois, Ill., 20 S.Ct. 206, 176 U. 
S. 626, 44 L.Ed. 299. 

12 C.J. p 110 note 31. 

88. U.S.—Williams v. Talladega. 33 
S.Ct. 116, 226 U.S. 404, 67 L.Ed. 
276, reversing 61 So. 380, 164 Ala. 
683. 

12 C.J. p 110 note 83. 

84 . U.S.—Postal Tel. Cable Co. v. 
Adams. 16 S.Ct. 360, 166 U.S. 688, 
89 L.Ed. 811, affirming 14 So. 86, 
71 Miss. 666, 42 Am.S.R. 476. 
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86. U.S.—Coulter v. Weir. Ky.. 127 

F. 897, 62 C.C.A. 429. 

86. U.S. — Postal Telegraph-Cable 
Co. V. City of Fremont, 41 S.Ct. 
279, 255 U.S. 124, 65 L.Ed. 546, af¬ 
firming City of Fremont v. Postal 
Telegraph-Cable Co., 172 N.W. 625. 
103 Neb. 476—Postal Telegraph- 
Cable Co. V. City of Richmond, Va., 
39 S.Ct. 265, 249 U.S. 252, 66 L.Ed. 
690. 

Mass.—Atlantic Lumber Co. v. Com¬ 
missioner of Corporations and 
Taxation, 197 N.E. 526, affirmed At¬ 
lantic Lumber Co. v. Commission¬ 
er of Corporations & Taxation of 
Commonwealth of Massachusetts, 
56 S.Ct. 887, 298 U.S. 563, 80 L.Ed. 
1328. 

N.M.—Southern Pac. Co. v. State 
Corporation Commission of New 
Mexico, 72 P.2d 16, 41 N.M. 666. 

Va.—Postal Telegraph-Cable Co. v. 
City of Charlottesville, ' 101 S.E. 
357, 126 Va. 800. 

However, the power to impose a 
license tax on a telegraph company 
for the right to do business within 
the municipalities of a state has lim¬ 
itations, and must be exercised with 
due relation to the company’s inter¬ 
state business.—Postal Telegraph- 
Cable Co. V. City of Fremont. 41 S. 
Ct. 279, 266 U.S. 124, 66 L.Ed. 646, 
affirming City of Fremont v. Postal 
Telegraph-Cable Co., 172 N.W. 626, 
108 Neb. 476. 
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based on the value of property or assets within the 
state subject to future shipment in interstate com¬ 
merce or used by the corporation in interstate com¬ 
merce.®*^ An annual franchise tax based on the 
capital actually employed in the state or on the pro¬ 
portion of outstanding capital stock represented by 
property employed in the state is valid, although the 
property in which the capital is invested is used in 
interstate or foreign commerce,®® and even though 
part of the property is outside the state during a 


portion of the year, provided it is not permanently 
without the state.®® The tax on foreign corpora¬ 
tions must be apportioned to the stock actually is¬ 
sued and not merely authorized.^ A state statute 
imposing a tax of a certain per cent on the total 
capital stock of a foreign corporation engaged in 
interstate commerce is a direct burden and tax on 
its interstate business as well as on its property out¬ 
side of the state, and is unconstitutional and void.® 


97. U.S. — Southern Natural Gas 
Corporation v. State of Alabama. 
67 S.Ct. 696. .^01 U.S. 148. 81 L.Ed. 
970, affirming State v. Southern 
Natural Gas Corporation. 170 So. 
178. 233 Ala. 81. 

Mass.—Carlos Ruggles Lumber Co. 
V. Commonwealth. 158 N.E. 897, 
261 Mas.s. 445. 

Miss. — Postal Tel. Cable Co. v. 
Adams, 14 So. 36. 71 Miss. 555, 42 
Am.S.R. 476. 

N.C.—Railway Express Agency v. 
Maxwell. 155 S.E. 553. 199 N.C. 637. 

Vnmber of vehicles regmlarly in 
state 

Tax on proportion of franchise of 
bus coAipany doing interstate busi¬ 
ness measured by number of busses 
regularly employed in state is not 
violative of interstate commerce 
clause of federal constitution.—State 
Tax Commission v. Central Grey¬ 
hound Lines. 67 S.W.2d 36, 252 Ky. 
300. 

98 . U.S.—Western Cartridge ('’o. v. 

Emmerson. 50 S.Ct. 383. 281 U.S. 
511, 74 L.Ed. 1004, affirming 166 N. 
E. 601, 335 Ill. 160, certiorari 

granted 50 S.Ct. 38, 280 U.S. 645, 74 
L.Ed. 605—International Shoe Co. 
V. Shartel, Mo., 49 S.Ct. 380, 279 U. 
S. 429, 73 L.Ed. 781, affirming. D. 
C., 29 F.2d 604, and rehearing de¬ 
nied 50 S.Ct. 79—Hump Hairpin 
Mfg. Co. V. Emmerson, 42 S.Ct. 306, 
258 U.S. 290, 66 L.Ed. 622, affirm¬ 
ing 127 N.E. 746, 293 Ill. 387. 

Ala.—Louisville & N. R. Co. v. State, 
78 So. 93, 201 Ala. 317, appeal dis¬ 
missed Louisville & N. R. Co. v. 
State of Alabama, 39 S.Ct. 18, 248 
U.S. 533, 63 L.Ed. 406. 

Ark.—State v. Margay Oil Corpora¬ 
tion. 269 S.W. 63, 167 Ark. 614. 

Ill.—Illinois Iron & Bolt Co. v. Em- 
merson. 164 N.E. 667, 333 Ill. 351 
—International Lumber Co. v. Em¬ 
merson, 143 N.E. 465, 311 Ill. 564— 
Armstrong v. Emmerson, 132 N.E. 
768, 300 Ill. 64. 18 A.L.R. 693— 
American Can Co. v. Emmerson, 
123 N.E. 681, 288 Ill. 289. 

Mich.—In re Detroit & Windsor Fer¬ 
ry Co., 206 N.W. 102, 232 Mich. 
574. 

Neb.—State v. Marsh. 227 N.W. 926. 
119 Neb. 197, appeal dismissed 
State of Nebraska ex rel. Beatrice 


Creamery Co. v. Marsh. 61 S.Ct. 38, 
282 U.S. 799, 76 L.Ed. 719. 

N.Y.—People ex rel. D. W. Griffith, 
Inc., v. Loughman, 164 N.E. 253, 
249 N.Y. 369. affirming 229 N.Y.S. 
667, 224 App.Dlv. 100. 

S.C.—Pacolet Mfg. Co. v. Query, 177 
S.E. 663. 174 S.C. 359, 98 A.L.R. 
1440. 

12 C.J. p 110 note 39. 

ABoartalnment of capital employed 
in Btate 

A privilege tax measured by capi¬ 
tal or capital stock Is not rendered 
invalid by the fact that, in the as¬ 
certainment of the value of the cor¬ 
poration’s capital employed in the 
state, the ratio of the gross receipts 
m the state as compared with gross 
receipts everywhere is considered 
among other factors. 

U.S.—Southern Realty Corporation v. 
McCallum, C.C.A.Tex., 65 P.2d 934, 
affirming, D.C., 1 F.Supp. 614, cer¬ 
tiorari denied Southern Realty 
Corporation v. Heath, 64 S.Ct. 127, 
290 U.S. 692, 78 L.Ed. 696. 

Tenn.—Corn v. Fort, 95 S.W.2d 620, 
170 Tenn. 377, 106 A.L.R. 647. 

▼alnation of no par stock 

Statute authorizing computation of 
franchise tax by valuing no par 
stock at one hundred dollars has 
been held not Invalid as placing bur¬ 
den on interstate commerce. 

U.S.—International Shoe Co. v. Shar¬ 
tel. Mo.. 49 S.Ct. 380, 279 U.S. 429, 
73 L.Ed. 781. affirming. D.C., 29 F. 
2d 604, and rehearing denied 60 S. 
Ct. 79. 

Mass. — American Uniform Co. v. 
Commonwealth, 129 N.E. 622, 237 
Mass. 42. 

Mo.—State V. Pierce Petroleum Cor¬ 
poration. 2 S.W.2d 790, 318 Mo. 
1020. 

99 . U.S.—New York v. Miller, 26 S. 
Ct. 714, 202 U.S. 684. 50 L.Ed. 1155, 
affirming 69 N.E. 1129, 177 N.Y. 
684. 

1. U.S.—Cudahy Packing Co. v. Hin¬ 
kle, Wash., 49 S.Ct. 204, 278 U.S. 
460, 73 L.Ed. 464, reversing, D.C., 
24 F.2d 124—St. Louis Southwest¬ 
ern Ry. Co. v. Stratton, D.C.Ill., 67 
F.2d 211, reversed on other grounds 
Stratton v. St. Louis Southwestern 
Ry. Co., 62 S.Ct. 222. 282 U.S. 630, 
76 L.Ed. 466. 


Cal.—Perkins Mfg. Co. v. Jordan, 264 
P. 551, 200 Cal. 667. 

Ill.—O’Gara Coal Co. v. Emmerson. 

156 N.E. 814, 326 Ill. 18. 

Mo.—Montgomery Ward & Co. v. 
Becker, 69 S.W 2d 674, 334 Mo. 789, 
certiorari denied Becker v. Mont¬ 
gomery Ward & Co.. 56 S.Ct. 71, 
293 U.S. 559, 79 L.Ed. 660. 

2. U.S.—Cudahy Packing Co. v. Hin¬ 
kle. Wash. 49 S.Ct. 204. 278 U.S. 
460, 73 L.Ed. 454, reversing, D.C., 
24 F.2d 124—Alpha Portland Ce¬ 
ment Co. v. Commonwealth of Mas¬ 
sachusetts. 45 S.Ct. 477, 268 U.S. 
203, 69 L.Ed. 916, 44 A.L.R. 1219, 
reversing 139 N.E. 168. 244 Mass. 
530, .and 142 N.E. 762, 248 Mass. 
156—Ozark Pipe Line Corporation 
V. Monler, Mo.. 45 S.Ct. 184, 266 U. 
S. 555, 69 L.Ed. 439—Air-Way 

Electric Appliance Corporation v. 
Day. Ohio. 45 S.Ct. 12. 266 U.S. 71. 
71 L.Ed. 169, reversing, D.C., Air- 
Way Electric Appliance Corpora¬ 
tion V. Archer, 279 F. 878 and 3 P. 
2d 669—Locomobile Co. of America 
V. Commonwealth of Massachu¬ 
setts. 38 S.Ct. 298, 246 U.S. 146, 62 
L.Ed. 631, reviTsIng Locomobile 
Co. of America v. Commonwealth, 
117 N.E. 5, 228 Mass. 117—Inter¬ 
national Paper Co. v. Common¬ 
wealth of Massachusetts. 38 S.Ct. 
292, 246 U.S. 135, 62 L.Ed. 624, 
Ann.Cas.l918(' 617, reversing In¬ 
ternational Paper Co. v. Common¬ 
wealth, 117 N.E. 246, 228 Mass. 
101—Looney v. Crane Co., TeXi^ 38 
S.Ct. 85. 24 5 U.S. 178, 62 L.Ed. 230 
affirming, DC., Crane Co. v. Loo¬ 
ney. 218 F. 260. 

Ill.—O’Gara Coal Co. v. Emmerson, 
156 N.E. 814. 326 111. 18. 

Mont.—J. 1. Case Threshing Mach. 
Co. v. Stewart. 199 P. 909, 60 Mont. 
380. 

Utah.—Minneapolis Steel & Machin¬ 
ery Co. V. Crockett. 263 P. 926, 71 
Utah 211. 

Wash.—Great Northern Ry. Co. v. 

Stale. 267 P. 606, 147 Wash. 680. 
Wis.—State v. Dammann, 224 N.W. 

139, 198 Wis. 26.5. 

12 C.J. p 111 note 41. 

T— based on total bond iasue 

A fee based on a percentage of 
total bond issue in accordance with 
Missouri statute, exacted by public 
service commlseion of Mlseouri for 
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A state tax imposed on domestic corporations on 
the privilege or franchise of being a corporation 
is not necessarily rendered invalid because it is 
measured by capital stock which in part may repre¬ 
sent property not subject to the state’s taxing pow¬ 
er.* A valid excise tax of a certain per cent of 
the capital stock may be imposed on a corporation 
engaged primarily in business which is not com¬ 
merce, that is, where it is a producing or manufac¬ 
turing corporation, although its products may be 
sold and shipped in interstate commerce when the 
tax is not on property which is otherwise taxed.^ 
An occupation or license tax imposed for intra-state 
business based on the number of telephones in use 
in the state cannot be levied on a telephone com¬ 
pany, since the telephones arc not solely used in 
intra-state commerce but are substantially instru¬ 
ments of interstate commerce.® 

Mileage, A state tax on the intangible property 
of a corporation engaged in interstate commerce 
measured by its mileage within the state, although 
in the form of a privilege tax, is in reality on the 
property of the corporation within the state, and 
hence does not interfere with interstate commerce.® 
An excise tax on the proportion of the capital used 
in the state is invalid where it is computed by the 
ratio of mileage of track within the state to the 


15 C.J.S. 

whole system where the track within the state is 
less valuable than that elsewhere.^ 

Entrance fee. An entrance fee imposed on a 
foreign corporation for the privilege of transacting 
intra-state business in the state is not of the nature 
of a tax on the corporation and it may be based on 
the total capital stock where such a method of com¬ 
putation does not produce an unreasonable or whol¬ 
ly arbitrary result.® 

(2) Receipts and Earnings 

A franchise or privilege tax may be computed by 
gross receipts from intra-state commerce, and a valid 
tax on a franchise as property may be measured by 
gross receipts from interstate commerce within the state. 

A state may compute a franchise or privilege tax 
by the gross intra-state earnings or receipts of the 
corporation taxed,® and it may determine the 
amount of intra-state receipts by taxing such pro¬ 
portion of the total receipts as the length of the 
corporation’s line within the state bears to its whole 
line.'® Wherever possible, the statute imposing the 
tax will be held to apply only to domestic business,^^ 
or to business which has not acquired, or has lost, 
its character as interstate commerce.^* Where the 
tax may be upheld generally, it will be upheld in 
particular as to the gross receipts from transporta¬ 
tion actually within the state, although the ship- 
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certificate authorizing railroad bond 
issue of |31,S48,900. only 13.000.000 
worth of railroad’s total property of 
$281,000,000. and six-tenths of one 
mile of main track out of three 
thousand five hundred miles, being 
in Missouri, was an unlawful inter¬ 
ference with commerce among states. 
—Union Pac. R. Co. v. Public Serv¬ 
ice Commission of Missouri, 39 S.Ct. 
24. 248 U.S. 67, 63 L.Ed. 131, revers¬ 
ing 187 S.W. 827, 268 Mo. 641. 

U.S.—^Kansas City, etc., R. Co. v. 
Botkin. Kan.. 36 S.Ct. 261, 240 U.S. 
227, 60 L.Ed. 617. 

N.D.—Grand Porks County v. Cream 
of Wheat Co., 170 N.W. 863, 41 N. 
D. 330, affirmed 40 S.Ct. 558, 253 

U. S. 325, 64 L..Bd. 931. 

12 C.J. p 111 note 42. 

4 . U.S.—Baltic Min. Co. v. Massa¬ 
chusetts, 34 S.Ct. 16, 231 U.S. 68, 
58 L.Ed. 127, affirming 93 N.E. 831, 
207 Mass. 381, 08 N.E. 1056, 212 
Mass. 35, Ann.Cas.l913C 805. 

12 C.J. p 111 note 44. 
ft. U.S.—Cooney v. Mountain States 
Telephone & Telegraph Co.. Mont., 
56 S.Ct. 477, 294 U.S. 384. 79 L.Ed. 
934, affirming, D.C.. Mountain 
States Telephone & Telegraph Co. 

V. Cooney, 7 P.Supp. 12. 

e. U.S.—Weir v. Norman, Ky., 17 S. 
Ct. 627, 166 U.S. 171, 41 L.Ed. 960. 


Tenn.—^Knoxville, etc., R. Co. v. Har¬ 
ris, 43 S.W. 116, 09 Tenn. 684, 53 L. 

R. A. 921. 

12 C.J. p 111 note 45. 

7. U.S.—Wallace v. Hines. N.D, 40 

S. Ct. 436. 253 U.S. 66, 64 L.Ed. 
782. 

8 . U.S.—Atlantic Refining Co. v. 
Commonwealth of Virginia, 68 S. 
Ct. 75. 302 U.S. 22, 82 L.Ed. 24. 
affirming Atlantic Refining Co. v. 
Commonwealth, 183 S.E. 243, 165 
Va. 492. 

Where a foreign corporation suc¬ 
ceeded to the property of a domestic 
corporation, it was held in an earlier 
case in a state court that an en¬ 
trance fee imposed on the foreign 
corporation and based on its total 
stock rather than the capitalization 
of the domestic corporation, was in¬ 
valid.—Badger v. Crockett, 259 P. 
921, 70 Utah 266. 

9. U.S.—Matson Nav. Co. v. State 
Board of Equalization of Califor¬ 
nia, 56 S.Ct. 553, 297 U.S. 441. 80 
L.Ed. 791, affirming 43 P.2d 805. 3 
Cal.2d 1. rehearing denied 66 S.Ct. 
666. 297 U.S. 728, 80 L.Ed. 1011— 
Bass, Ratcliff & Grelton v. State 
Tax Commission, 45 S.Ct. 82, 266 
U.S. 271, 69 L.Ed. 282, affirming 
People ez rel. Bass, Ratcliff & 
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Gretton v. State Tax Commission. 
133 N.E. 122, 232 N.Y. 42, which 
affirmed 189 N.Y.S. 952. 198 App. 
Div. 963—St. Louis Southwestern 
Ry. Co. V. Emrnerson, D.O.Ill., 27 P. 
2d 1005, reversed on other grounds. 

C. C.A., 30 F.2d 322, reversed on 
other grounds Stratton v. St. Louis 
Southwestern Ry. Co.. 51 S.Ct. 8, 
282 U.S. 10. 75 L.Ed. 135—Chicago. 
M., St. P. & V. R. (’'o. v. Iledg.s, 

D. C.Wush., 5 F..SUPP. 752—Baldwin 
Tool Works v. Blue, D.C.W.Va., 210 
F. 202. 

l*orto Rico.—People v. Fortuna, 22 
Porto Rico 100. 

12 C.J. p 112 note 46. 

10. U.S.—Wisconsin & M. R. Co. v. 
Powers. Mich., 24 S.Ct. 107, 191 U. 
S. 379, 48 L.Ed. 229. 

Tex.—State v. Galveston, II. & S. A. 

Ry. Co.. 97 S.W. 71, 100 Tex. 163. 
12 C.J. p 112 note 4 7. 

11. U.S.—Ohio River & W. R. Co. 
V. Dlttey, Ohio. 34 S.Ct. 372, 232 
U.S. 676, 68 L.Ed. 737. affirming, D. 
C., 203 F. 537. 

Or.—State v. Standard Oil Co., 123 P. 

40. 61 Or. 438, Ann.Cas.l914B 179. 
12 C.J. p 112 note 48. 

18. U.S.—Missouri, K. & T. R. Co. 

v. Meyer. D.C.Okl., 204 F. 140. 

12 C.J. p 112 note 49. 
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ments were from points within to points without 
the state, from points without to points within the 
state, or from points without to points without, but 
passing through the state, ^3 or although the trans¬ 
portation is between two ports within the state over 
a route lying partly in another state but as to a 
consignment from a shipper within the state to an 
ultimate consignee within the state, part of the 
transportation being without the state, the percent¬ 
age of the earnings represented by the mileage out 
of the state should be deducted from the gross earn¬ 
ings that are taxable.^® 

A tax on a franchise as property within the state, 
which is otherwise valid, may be measured by gross 
receipts^® or by net profits^^ from interstate com¬ 
merce within the state, but a tax which, although 
stated to be a franchise tax in the statute, is in ef- 

4. Othi 

§ 119. Inheritance Tax 

A state inheritance tax on property descending to 
residents of foreign countries is not void as an attempted 
regulation of foreign commerce. 

A state inheritance or succession tax levied only 
on property descending to residents of foreign coun¬ 
tries is not void as an attempted regulation of for¬ 
eign commerce.22 

§ 120. Stamp Tax 

Congress is without power to levy a stamp tax on 
foreign bills of lading, and the states are without power 
to impose a stamp tax on foreign or interstate bills of 
lading. 


feet a direct tax on gross proceeds is invalid.^* 
The apportionment of profits from the intra-state 
business of a corporation engaged in interstate 
commerce which is subject to an excise tax must 
be on a reasonable basis.^® A tax for the privilege 
of doing intra-state business may be measured by 
the net income from both intra-state and interstate 
business transacted in the state.®® 

A fee to cover the cost of regulation and supervi¬ 
sion which is imposed on domestic public utilities is 
not invalid as a tax on interstate commerce or on 
imports or exports, although it is proportioned to 
gross income derived in part from interstate and 
foreign commerce.^i 

Direct tax on gross receipts is considered in § 112 
supra. 

; Taxes 

Congress is without power to levy a stamp tax on 
foreign bills of lading,23 or charter parties for the 
carriage of goods from domestic to foreign ports,®^ 
or policies of insurance against marine risks during 
voyages to foreign porls.^® A state statute is void 
as an attempted regulation of commerce where it 
imposes a stamp tax on bills of lading for the trans¬ 
portation of articles of interstate commerce,®® or 
on foreign and interstate bills of exchange.27 Con¬ 
gress does not interfere with the internal commerce 
of a state where it imposes a stamp tax on transfers 
at exchanges,^® and a transfer of stock within a 
state by one nonresident to another nonresident is 


13. IT.S.—U. S. Express Co. v. 
Minnesota, Minn., 32 S.Ct. 211, 223 
IT.S. 335, 56 I. Ed. 4 59. 

Idaho.—Garrett Transfer & Stora^i* 
Co. V. Pfost, 33 P.2d 743, 748, 64 
Idaho 576, cilinf? Corpna Jurii. 
Porto Rieo.—People v. Fortuna, 22 
Porto Rico 100. 

14. U.S.—People v. Sohmer, 35 S.Ct. 
162, 235 U.S. 549. 59 L.Ed. 355. af¬ 
firming 99 N.E. 1115, 206 N.Y. 651. 

16. U.S.—U. S. Express Co. v. Minne¬ 

sota, Minn., 32 S.Ct. 211, 223 U.S. 
335, 56 L.Ed. 459. 

16. U.S.--Hump Hairpin Mfg. Co. v. 
Emmerson, Ill., 42 S.Ct. 305, 258 
U.S. 290, 66 L.Ed. 622—Northwest¬ 
ern Mut. Life Ins. Co. v. State of 
Wisconsin, 38 S.Ct. 444. 247 U.S. 
132, 62 L.Ed. 1026, affirming North¬ 
western Mut. Life Ins. Co. v. State, 
156 N.W. 609, 158 N.W. 328, 163 
WiR. 484. 

D.C.—Potomac Electric Power Co. v. 
Hazen, 90 F.2d 406, 67 App.D.C. 
161, certiorari denied 58 S.Ct. 11, 
302 U.S. 692. 


17. U.S.—Underwood Typewriter Co. 
V. Chamberlain, 41 S.Ct. 45, 254 U. 
S. 113, 65 L.Ed. 165, affirming 108 
A. 154, 94 Conn. 47. 

1& U.S.—New Jersey Bell Tele¬ 

phone Co. V. State Board of Tax¬ 
es and Assessment of New Jersey, 
50 S.Ct. Ill, 280 U.S 338, 74 L.Ed. 
463, reversing 146 A. 915, 106 N.J. 
Law 641, which affirmed 143 A. 
841, 106 N.J.Law 94. 

19. Tenn.—^Woods Lumber Co. v. 

Hall, 14 S.W.2d 734, 158 Tenn. 458. 
aO. Cal.—Matson Nav. Co. v. State 
Board of Equalization of Califor¬ 
nia, 43 P.2d. 805, 3 Cal.2d 1, affirm¬ 
ed 56 S.Ct. 553, 297 U.S. 441, 80 
L.Ed. 791, rehearing denied 56 S. 
Ct. 666, 297 U.S. 728, 80 L.Ed. 1011. 

21. U.S.—Inter-Island Steam Nav. 
Co. V. Territory of Hawaii, C.C.A. 
Hawaii, 96 F.2d 412. 

Hawaii.—Territory v. Inter-Island 
Steam Navigation Co., 33 Hawaii 
890. 

22. U.S.—Magee v. Qrima, La., 8 
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How. 490, 12 L.Ed. 1168, affirming 
12 Rob. 584. 

23. U.S.—Fairbank v. U. S., Minn., 
21 S.Ct. 648, 181 U.S 283. 45 L.Ed. 
862. 

24. U.S.—U. S. V. Hvoslef. N.Y.. 35 
S.Ct. 459, 237 T^.S 1. 59 L.Ed 813. 
Ann.Cas.l916A 286, affirming, D.C., 
Hvoslet V. IT. S., 217 F. 680. 

25b U.S.—Thames & Mersey Mar. 
Ins. Co. V. IT. S., N.Y, 35 S.Ct. 496, 
237 U.S. 19, 59 L.Ed. 821, Ann.Cas. 
1915D 1087, reversing, D.C., 217 P. 
685. 

12 C.J. p 113 note 60. 

26. U.S.—Woodruff v. Parham, Ala., 
8 Wall. 123, 19 L.Ed. 382—Almy v. 
California, Cal., 24 How. 169, 16 L. 
Ed. 644. 

12 C.J. p 113 note 61. 

27. Cal.—People v. Raymond, 84 
Cal. 492. 

28b U.S.—Nicoll v. Ames, Ill., 19 S. 
Ct. 522, 173 U.S. 509, 43 L.Ed. 786, 
affirming, C.C., 89 F. 144. 



§ 121 

not a transaction of interstate commerce so as to 
allow the parties to attack the validity of a state 
statute imposing a stamp tax on the transfer on the 
ground that it interferes with commerce among the 
states.2® 

§ 121. Capitation Tax 

The federal government may Impose a tax on Im¬ 
migrant passengers from foreign countries, but a state 
may not tax either Immigrants from foreign countries 
or persons passing Into, out of, or through a state. 

The federal government may impose a tax on im¬ 
migrant passengers from foreign countries.3<J The 
states, however, may not lay taxes on passengers 
in the act of interstate or foreign transportation, ei¬ 
ther by taxing immigrants from foreign countries, 
even under the guise of an inspection law,32 or by 
taxing persons passing into, or out of, or through, 
a state.23 

Where a railroad accepts a charter requiring it to 
pay over to the state a certain percentage of all 
moneys received for the transportation of passen¬ 
gers, such provision operates merely as a tax on the 
company with its consent, and is not a capitation 
tax or a tax on a passenger’s right of transit 


15 G.J.S. 

through the state, and is therefore not unconstitu- 
tional.3^ 

§ 122. Income Tax 

A federal Income tax on Income derived from the ex¬ 
portation and Bale of goode la not Invalid aa a tax on ex- 
porta, and, llkewlae, a state tax on income derived from 
exportations or transactions in interstate commerce Is 
not Invalid as a tax on exports or as a burden on Inter¬ 
state commerce. 

The Federal Income Tax Law, in so far as it im¬ 
poses taxes on the income resulting from the expor¬ 
tation of goods and the sale thereof in foreign 
countries, is not invalid as imposing a tax on ex- 
ports.26 A state income tax law which embraces 
income derived from all sources including that from 
goods exported from the state and transactions in 
interstate commerce, is not invalid as a tax on ex- 
ports,36 or as a burden on interstate commerce,37 
but a state cannot impose an income tax in such 
a manner as to discriminate against interstate coni- 
merce.33 A state may impose a tax on the net in¬ 
come of property as distinguished from the net in¬ 
come of him who owns or operates it, although the 
property is used in interstate commerce.39 A tax 
on income of a nonresident natural person or cor¬ 
poration which is derived from property or busi¬ 
ness operations within the state,or on so much 
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S9. U.S.—New York v. Reardon. 27 
S.Ct. 188. 204 U.S. 152, 51 L.Ed. 
415, 9 Ann.Cas. 736, affirming: 77 
N.E. 970. 184 N.Y. 431, 112 Am.S.R. 
628, 8 L.R.A..N.S., 314. 

30. U.S.—Eldye v. Robertson, N.Y., 
5 S.Ct. 247, 112 U.S. 580. 28 L.Ed. 
798, affirming, C.C., 18 F. 135, 21 
Blatchf. 460. 

12 C.J. p 113 note 65. 

31. U.S.—Henderson v. Wickham, N. 
Y. & La., 92 U.S. 259, 23 L.Ed. 543 
—Smith V. Turner, N. Y. & Mass.. 
7 How. 283, 12 L.Ed. 702. 

Cal.—Lin Sing v. Washburn, 20 Cal. 
534. 

12 C.J. p 113 note 66. 

30. U.S.—New York v. Compagnle 
Gen. Transatlantlque, N.Y., 2 S.Ct. 
87, 107 U.S. 59. 27 L.Ed. 383, affirm¬ 
ing, C.C.. 10 P. 357. 20 Blatchf. 296. 
12 C.J. p 113 note 67. 

33. U.S.—Philadelphia & S. M. SS. 
Co. V. Pennsylvania, Pa., 7 S.Ct. 
1118, 122 U.S. 236, 30 L.Ed. 1200. 

12 C.J. p 114 note 68. 

34. Md.—State v. Baltimore, etc., R. 
Co., 34 Md. 344. affirmed 21 Wall., 
U.S., 456, 22 L.Ed. 678. 

36h U.S.—Barclay & Co. v. Edwards. 
N.Y.. 45 S.Ct. 348. 267 U.S. 442, 
69 L.Ed. 703, denying rehearing 46 
S.Ct. 136, 267 U.S. 442. 69 L.Ed. 
703—Barclay & Co. v. Edwards, N. 
Y., 45 S.Ct. 136, 267 U.S. 442, 69 L. 
Bd. 708, rehearing denied 46 S.Ct. 


348, 267 U.S. 442, 69 L.Ed. 703— 
National Paper & Type Co. v. Bow¬ 
ers, N.T.. 45 S.Ct. 133, 266 U.S. 
373. 69 L.Ed. 331—Wm. E. Peck & 
Co. V. Lowe. N.Y.. 38 S.Ct. 432, 247 
U.S. 165, 62 L.Ed. 1049, affirming, 

D. C.. 234 F. 12.'>—Neusjs, Hessleln 
& Co. V. Edwards, C.C.A.N.Y.. 30 
F.2d 620, affirming, D.C., 24 F.2d 
989, and certiornrl denied 49 S.Ct. 
613, 279 U.S. 872, 73 L.Ed. 1008. 

12 C.J. p 114 note 72. 

36b N.Y.—People ex rel. StafTord v. 
Travis. 132 N.E. 109, 231 N.Y. 339, 
15 A.L.R. 1319, reversing on other 
grounds 187 N.Y.S. 311, 196 App. 
Div. 635. 

N.D.—International Elevator Co. v. 
Thoresen, 228 N.W. 192, 58 N.D. 
776. 

37. U.S.—Matson Nav. Co. v. State 
Board of Equalization of Califor¬ 
nia, 56 S.Ct. 553, 297 U.S. 441, 80 
L.Ed. 791, affirming 43 P.2d 805, 3 
Cal.2d 1, rehearing denied 56 SCt. 
666, 297 U.S. 728, 80 L.Ed. 1011— 
U. S. Glue Co. V. Town of Oak 
Creek. 38 S.Ct. 499, 247 U.S. 321, 
62 L.Ed. 1135, Ann.CaB.1918E 748, 
affirming 163 N.W. 241, 161 Wis. 
211, Ann.Cas.l918A 421. 

Ga.—Montag Bros. v. State Revenue 
Commission of Georgia, 179 S.E. 
563, 50 Ga.App. 660, affirmed 186 S. 

E. BBS, 182 Ga. 668. 

Idaho.—Diefendorf v. Gallet, 10 P.2d 
807, 61 Idaho 619. 
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N.C.—Maxwell v. Kent-CofCey Mfg. 
Co., 168 S.E. 397, 204 N.C. 365, 90 
A.L.R. 476, affirmed Kent-Coffey 
Mfg. Co. V. Maxwell, 54 S.Ct. 437, 
291 U.S. 642, 78 L.Ed. 1040. 

Wis.—City of Superior v. Allouez 
Bay Dock Co., 164 N.W. 362, 166 
Wis. 76. 

3& U.S.—Piedmont & N. Ry. Co. v. 
Query, D.C.S.C., 56 P.2d 172. 

39. U.S.—Atlantic Coast Line R. Co. 
V. Doughton, N.C., 43 S.Ct. 620, 262 
U.S. 413, 67 L.Ed. 1051. 

AeoertalBinent of net Income of rail- 
roads 

N. C. Income Tax Act March 8. 
1921 schedule D fi 202, as amended by 
Pub.L.1921 c 35, providing for the 
ascertainment of the net income of 
railroads by making certain deduc¬ 
tions from the net operating income 
as established by the accounts of the 
railroads with the Interstate com¬ 
merce commission, imposes a tax on 
the railroad property, and not on the 
corporations operating the property, 
so that it does not conflict with the 
interstate commerce commission’s 
deflnition of “net income,” which ap¬ 
plies to the Income of the operating 
companies and provides for consider¬ 
ation of nonoperating income and 
expenses disregarded under the state 
statute.—^Atlantic Coast Line R. Co. 
V. Doughton, supra. 

40l U.S.—Atlantic Coast Line R. Co. 
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of the net income as is properly apportionable to 
business within the state,is not invalid as a bur¬ 
den on interstate commerce, and the fact that the 
business within the state involves interstate trans¬ 
actions does not render the tax invalid.^2 fhe state 
may set up a formula for determination of the por¬ 
tion attributable to business within the state 
but, if the percentage of income is out of all ap¬ 
propriate proportion to the business transacted in 
the state, the tax will be held invalid.^* The in¬ 
come of a nonresident which is derived exclusively 
from sales in interstate commerce of products from 
outside the state is not taxable.^® 

Corporation stock. A tax on a resident’s income 
from dividends of stock in a nonresident corporation 
is not an unlawful interference with interstate com¬ 


merce.^® A state cannot tax income from stock in 
a nonresident corporation which is owned by anoth¬ 
er nonresident corporation although the latter is en¬ 
gaged in business within the state.^"^ 

§ 123. Duties, Imposts, and Excises 

A itate cannot, without the coneent of congreee, levy 
any Impoet or duty on imports or exports except what 
may be absoiuteiy necessary for the execution of Its 
Inspection laws. 

Under the constitution of the United States, Const, 
art 1 § 10 par 2, a state is prohibited from laying any 
imposts or duties on imports or exports without the 
consent of congress, except what may be absolutely 
necessary for executing the state inspection laws,^* 
even though the article is imported into the United 
States free of tariff duty,^® or no export duty was 


V. Douffhlon, supra—Shaffer v. Car¬ 
ter. Okl., 40 S.Ct. 221, 252 U.S. 37. 

64 L.Ed 445. 

Ga.—State Revenue Commission v. 
Edgar Bros. Co.. 194 S.E. 505, 185 
Ga. 216. reversing 190 S.E. 62.^, 55 
Ga.App. 505, appeal dismissed Ed¬ 
gar Bros. Co. V. State Revenue 
Commission of Georgia. 58 S.Ct. 
761, 303 U.S. 626. 82 L.Ed. 1088. 
Idaho.—DIefendorf v. Gallet. 10 P.2d 
307, 51 Idaho 619. 

111.—O’Gara Coal Co. v. Emmerson, 
156 N.E. 814. 326 Ill. 18. 

Mass.—H. P. Hood & Sons v. Com¬ 
monwealth, 127 N.E. 497, 235 Mass. 
672. 

Miss.—State v. Gulf, M. & N. R. Co., 
104 So. 689. 138 Miss. 70. 

N.Y.—People ex rel. Stafford v. Tra¬ 
vis, 132 N.E. 109. 231 N.Y. 339. 16 
A.L.R. 1319. reversing on other 
grounds 187 N.Y.S. 311, 195 App. 
DIv. 636—Sayre Electric- Co. v. Gil¬ 
christ, 216 N.Y.S. 619, 217 App.Div. 
797. 

N.C.—Maxwell v. Kent-Coffey Mfg. 
Co., 168 S.E. 397. 204 N.C. 365. 90 
A.U.R. 476, affirmed Kent-Coffey 
Mfg. Co. V. Maxwell, 64 S.Ct. 437, 
291 US. 642. 78 L.Ed. 1040. 

N.D.—International Elevator Co. v. 
Thoresen, 228 N.W. 192, 68 N.D. 
776. 

Okl.—Curlee Clothing Co. v. Oklaho¬ 
ma Tax Commission, 68 P.2d 834*, 
180 Okl. 116. 

S.C.—Santee Mills v. Query, 115 S.E. 
202, 122 S.C. 158. 

41. Ga.—State Revenue Commission 
V. Edgar Bros. Co., 194 S.E. 506, 
186 Ga. 216, reversing 190 S.E. 623, 

65 Ga.App. 605, appeal dismissed 
Edgar Bros. Co. v. State Revenue 
Commission of Georgia. 68 S.Ct. 
761, 303 U.S. 626, 82 L.Ed. 1088. 

N.C.—Maxwell v. Kent-Coffey Mfg. 
Co.. 168 S.E. 397, 204 N.C. 365, 90 
A.L.R. 476, affirmed Kent-Coffey 
Mfg. Co. V. Maxwell, 64 S.Ct. 437. 
291 U.S. 642, 78 L.Ed. 1040. I 


42. U.S.—^Atlantic Coast Line R. 
Co. V. Doughton, N.C.. 43 S.Ct. 620, 
262 U.S. 413, 67 L.Ed. 1051—Shaf¬ 
fer V. Carter. Okl., 40 S.Ct. 221, 252 
U.S. 37. 64 L.Ed. 445. 

Ga.—Montag Bros. v. State Revenue 
Commission of Georgia. 179 S.E. 
663, 50 Ga.App. 660, affirmed 186 
•S.E. 558, 182 Ga. 668. 

N.D.—International Elevator Co. v. 
Thoresen. 228 N.W. 192, 58 N.D. 
776. 

12 C.J. p 114 note 73. 

Statuto •zomptiiig foreign oorpom- 

tSOBS 

When expressly so exempted, a 
statute imposing income tax on for¬ 
eign corporation is inapplicable to 
profits of foreign corporation gained 
from interstate transactions conduct¬ 
ed within the state.—Temple v. 
Gates, 56 S.W.2d 417, 186 Ark. 820. 

43. N.C.—Maxwell v. Kent-Coffey 
Mfg. Co.. 168 S.E. 397, 204 N.C. 36.5, 
90 A.L.R. 476, affirmed Kent-Coffey 
Mfg. Co. V. Maxwell, 54 S.Ct. 437, 
291 U.S. <642, 78 L.Ed. 1040. 

44. U.S.—Hans Rees’ Sons v. State 
of North Carolina ex rel. Maxwell, 
61 S.Ct. 385, 283 U.S. 123, 76 L.Ed. 
879, reversing Maxwell v. Hans 
Rees’ Sons, 163 S.E. 850, 199 N.C. 
42. 

45. N.Y.—Sayre Electric Co. v. Gil¬ 
christ, 216 N.Y.S. 619, 217 App. 
Div. 797. 

Okl.—Curlee Clothing Co. v. Oklaho¬ 
ma Tax Commission. 68 P.2d 834, 
180 Okl. 116. 

Wis.—Koppers Co. v. City of Mil¬ 
waukee, 211 N.W. 147, 191 Wis. 
897. 

46. Vt.—Colgate v. Harvey, 176 A. 
362, 107 Vt. 28, reversed on other 
grounds 66 S.Ct. 262, 296 U.S. 404. 
80 L.Ed. 299, 102 A.L.R. 64. 

47. N.Y.—People ex rel. Alpha Port¬ 
land Cement Co. v. Knapp, 181 N. 
Y.S. 32, 191 App.Div. 262, reversed 
on other grounds 129 N.K 202, 230 j 
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N.Y. 48, reargument denied 132 N. 
E. 870, 231 N.Y. 616. 

48. U.S.—Anglo-Chilean Nitrate 

Sales Corporation v. State of Ala¬ 
bama. 63 S.Ct. 373, 288 U.S. 218, 77 
L.Ed. 710, reversing State v. An¬ 
glo-Chilean Nitrate Sales Corpora¬ 
tion, 142 So. 87. 225 Ala. 141—Pa- 
tapBco Guano Co. v. North Caro¬ 
lina Bd. of Agriculture. N.C.. 18 S. 
Ct. 862, 171 U.S. 34.5, 43 L.Ed. 191 
—Southern Pac. Co. v. City of Ca¬ 
lexico, n.C.Cal., 288 F 634—Board 
of Trustees of University of Ill. v. 
U. S., 20 Cust. & Pat.App. 134, cer¬ 
tiorari granted 53 S.Ct. 315, 287 
U.S. 696. 77 L.Ed. 620. affirmed 63 
S.Ct. 609, 289 U.S. 48. 77 L.Ed. 
102.5. 

La.—Mexican Petroleum Corporation 
of Louisiana v. Louisiana Tax 
Commission, 138 So. 117, 173 La. 
604. 

Or.—Multnomah County v. Dant & 
Russell, 75 P.2d 986, 158 Or. 350. 
Wash.—Booth Fisheries Corporation 
v. Ca.se. 47 P.2d 834. 182 Wash. 
392. 

12 C..7. p 114 note 76. 

Commercial clause 

The clau.se of the federal constitu¬ 
tion prohibiting any state from lay¬ 
ing any imposts or duties on imports 
or exports is known as the “commer¬ 
cial clause.” —State v. Bengsch, 70 
S.W. 710, 170 Mo. 81, 116. 
Application to corporations 

The con.stitutional protection 
against a stale levying duties or im¬ 
posts on imports extends to corpora¬ 
tions as well as individuals.—Anglo- 
Chilean Nitrate Sales Corporation v. 
State of Alabama, 53 S.Ct. 373, 288 
U.S. 218 . 77 L.Ed. 710, reversing on 
other grounds State v. Anglo-Chi¬ 
lean Nitrate Sales Corporation. 142 
So. 87, 225 Ala. 141. 

49. U.S.—Southern Pac. Co. v. City 
of Calexico, D.C.Cal., 288 F. 634. 

Cal.—Imperial Development Co. v. 
Imperial County, 191 P. 63, 47 Cal. 
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paid to the foreign government from which it was 
transported.This constitutional prohibition com¬ 
prehends only imports from, and exports to, foreign 
countries; it does not relate to goods coming from 
or going to another state.®^ It applies only to prop¬ 
erty and not to persons.52 The prohibition extends 
not only to taxation, in any form, of goods import¬ 
ed from foreign countries as long as they remain 
unsold and unbroken in the original packages, see 
supra § 105, but also to taxation of foreign ware¬ 
house receipts representing exported goods, and 
foreign bills of lading.^^ A tax is valid when it is 
within the express exceptions of the constitutional 
provision, in that it is laid with the consent of con¬ 
gress,®® or covers only the amount of the proper 
inspection fee, see supra § 58, or is on credits and 
bills receivable for the sale of foreign imports al¬ 
though in original packages.®® 

The constitutional provision does not prohibit a 
tax on goods after they have entered the channels 
of trade or have been purchased subsequent to their 
arrival in this country, or after they have become 
mixed with other property in the state, sec supra § 
105, nor does it prohibit a tax on foreign bills of 
exchange,®7 or on money or property invested in 


the importing®* or the exporting®* business, nor a 
corporate franchise tax,®® nor a license tax on the 
privilege of doing business within the state.®^ Rea¬ 
sonable wharfage or harbor fees,®* or pilot fees,®* 
compensatory in nature, are not void as duties on 
imports or exports, but they are void when levied 
indiscriminately regardless of services rendered.®^ 
A statute which, although it has an incidental effect 
on exports, does not impose a tax is not repugnant 
to the constitutional provision in question.®® 

Imposition of customs duties generally see the 
CJ.S. title Customs Duties § 5 et seq, also 17 C.J. 
p 538 note 25 et seq. Imposition of internal revenue 
taxes generally see the C.J.S. title Internal Revenue 
§ 2, also 33 C.J. p 278 note 20 et seq. Taxes on im¬ 
ports or exports as interference with commerce 
generally see supra §§ 105, 106. 

§ 124. — Tonnage Duties 

The United States may levy a tonnage tax, but the 
states are prohibited by the United States constitution 
from doing so. 

The United States may levy a tonnage tax,®® but, 
as it has been laid by the federal government from 
the beginning, it is a tax on entry.®^ Under a spe- 


App. 794—Imperial Development 
Co. V. City of Calexico, 191 P. 50, 
47 Cal.App. 666. 

Mich.—City of Detroit v. Lake Su¬ 
perior Paper Co., 167 N.W. 852, 
202 Mich. 22. 

50. U.S.—Southern Pac. Co. v. City 
of Calexico, D.C.Cal., 288 F. 634. 

51. Fla.—State ex rel. Florida Port¬ 
land Cement Co. v. Hale, 176 So. 
577. 

Da.—^Krauss Bros, Lumber Co. v. 
Board of Assessors, 88 So. 397, 148 
La. 1057, certiorari denied 42 S.Ct. 
48, 257 U.S. 636, 66 L.Ed. 409. er¬ 
ror dismissed 42 S.Ct. 96, 257 U. 
S. 618. 66 L.Ed. 400. 

N.C.—Powell V. Maxwell, 186 S.E. 
326. 210 N.C. 211. 

Or.—Multnomah County v. Dant & 
Russell. 75 P.2d 986, 158 Or. 350— 
State V. Winegar, 69 P.2d 1057, 157 
Or. 220—State v. Jutstrom Fish 
Co., 39 P.2d 355. 149 Or. 362. 

S.D.—State v. City of Sioux Falls, 
244 N.W. 365. 60 S.D. 330. 

Wash.—Standard Oil Co. v. Graves, 
162 P. 558, 94 Wash. 291. 

12 C.J. p 115 note 83. 

62. U.S.—New York v. Compagnie 
Gen. Transatlantique. N.Y., 2 S.Ct. 
87, 107 U.S. 59, 27 L.Ed. 383. af¬ 
firming. C.C., 10 F. 367, 20 Blatchf. 
296—Crandall v. Nevada, Nev., 6 
Wall. 36, 18 L.Bd. 744. 

50. U.S.—Selliger v. Kentucky, 29 
S.Ct. 449. 213 U.S. 200, 63 L.Ed. 
761, reversing 98 S.W. 1040, 126 
Ky. 66, 39 Ky.L. 461. 


64. U.S.—Fairbank v. U. S., Minn., 
21 S.Ct. 648. 181 U.S. 283, 45 L.Ed. 
862—Almy v. California, Cal., 24 
How. 169, 174, 16 L.Ed. 644. 

12 C.J. p 114 note 79. 

56i La.—State v. De Bary, 58 So. 
892, 130 La. 1090. 

60b La.—Krauss Bros. Lumber Co. 
V. Board of Assessors, 88 So. 397, 
148 La. 1057, certiorari denied 42 
S.Ct. 48, 267 U.S. 636. 66 L.Ed. 409, 
error dismissed 42 S.Ct. 96. 257 U. 
S. 618, 66 L.Ed. 400. 

Tax as violative of interstate com¬ 
merce clause see supra S 110. 

57. U.S.—Williams v. PVars. Oa., 21 

S.Ct. 128, 179 U.S. 270, 45 L.Ed. 
186—Paul V. Virginia, Va., 8 Wall. 
168, 19 L.Ed. 357. 

12 C.J. p 115 note 91. 

58b Ga.—Padelford v. Savannah, 14 
Ga. 438. 

N.Y.—People V. Barker, 48 N.Y.S. 
641, 21 App.Div. 480, 483, affirmed 
49 N.E. 940, 165 N.Y. 330. 

59. N.Y.—^People v. New York, 10 
Hun 265, affirmed 104 U.S. 466, 26 
L.Ed. 632. 

00. N.Y.—People v. Roberts, 52 N.E. 
1104, 158 N.Y. 168, reversing 61 N. 
Y.S. 487, 29 App.Div. 585—People 
v. Roberts, 52 N.E. 1102, 168 N.Y. 
162, affirming 60 N.Y.S. 1132, 27 
App.Div. 632. 

61. Vt.—State v. Harrington, 35 A. 

516, 68 Vt. 622, 84 L.R.A. 100. 

12 C.J. p 116 note 96. 
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Lloense to transport fish in osrtaia 

vessels 

A statute requiring procurement of 
a license for privilege of tran.sport“ 
ing food tlsh in enumerated vessels 
or vehicles does not impose a tax or 
impost on flsh.—Slate v. Winogar, 69 
P.2d 1057, 157 Or. 220. 

62. Fla.—Vincent v. Foss & Crab¬ 
tree, 160 So. 49, 118 Fla. 717. 

N.Y.—Benedict v. Vanderbilt, 24 N. 
Y.Super. 194. 

03L U.S.—Cooley v. Pblladelphia Bd. 
of Wardens, Pa., 12 How. 299, 13 
L.Ed. 996. 

04. U.S.—Southern SS. Co. v. Port 
Wardens, La., 6 Wall. 31, 18 L.Ed. 
749. 

Fla.—^Webb v. Dunn, 18 Fla. 721. 
N.J.—Ilackley v. Geraghty, 34 N.J. 
Law 332, affirmed 36 N.J.Law 459. 

^5w U.S.—Chicago, etc., R. Co. v. U. 
S., Mo., 28 S.Ct. 439, 209 U.S. 90, 
62 L.Ed. 698, affirming 167 F. 830, 
86 C.C.A. 194—Armour Packing Co. 
V. U. S., Mo., 28 S.Ct. 428, 209 U. 
S. 66, 62 L.Ed. 681, affirming 163 
F. 1, 82 C.C.A. 136, 14 L.R.A.,N.S., 
400. 

06. U.S.—Cox V. Lott, Ala., 12 Wall. 

204, 20 L.Ed. 370—^Aguirre v. Max¬ 
well, C.C.N.T., 1 F.CaB.No.l01, 3 
Blatchf. 140. 

N.Y.—Marine Lighterage Corporation 
V. Luckenbach S. S. Co., 248 N.Y. 
S. 71, 189 Misc. 612. 

07. U.S.—U. S. v. Hvoslef, N.Y., 86 
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cific provision of the United States Constitution, of measurement is immaterial as regards the valid- 

article 1 § 10 par 3, the states are forbidden to lay ity or invalidity of a tax.*^^ 

any tonnage duties without the consent of con- ^ within the 

gress;«« and the states may not impose such a tax meaning of the constitution, when it imposes harbor 
for any purpose*® on vessels engaged in interstate regulating 

or foreign commerce,T* or on vessels exclusively jj^^bor traffic,TB reasonable wharfage fees,’* pilot- 
engaged in trade between places in the same state.” charges,” quarantine charges or fees for med- 

Within the meaning of the constitutional prohibi- ical inspection,78 property taxes based on value,79 a 

tion, a duty of tonnage is a charge on a vessel as tax on gross receipts,lock tolls,or a license tax 

an instrument of commerce and not according to its for domestic business.92 A tax on tonnage may 
value as property, for the privilege of entering, not be imposed under cover of laws or ordinances to 
trading in, leaving, or lying in a port or harbor, or collect wharfage,*^ and an imposition of a wharfage 

navigating the public waters of the country.72 It fee by a state or municipality by virtue of sover- 

may consist of a tax graduated according to the cignty alone as distinguished from proprietary ca- 


tonnage or capacity of a vessel,73 


S.Ct. 459. 237 U.S. 1, 69 L.Ed. 813. 
Ann.CaH.1916A 286. 

68. U.S.—Clyde Mallory Linos v. 
State of Alabama ex rel. State 
Docks Commission. 56 S.Ct. 194, 
296 TT.S. 261. 80 L.Ed. 215, affirm¬ 
ing Clyde Mallory Linos v. State 
ex rel. State Docks Commussion, 
159 So. 53. 229 Ala. 624. 

N.Y.—Marine Lighterage Corporation 
V. Luckenbaeh S. S. Co., 248 N.Y. 
S. 71. 139 Misc. 612. 

12 C.J. p 115 note 1. 

69. U.S.—Gibbons v. Ogden. N.Y., 9 
Wheat. 1, 202, 6 L.Ed. 23. 

70. U.S.—Peete v. Morgan, Tex., 19 
Wall. 681, 22 L.Ed. 201. 

N.J.—Geraghty v. McMhicker. 37 N. 
J.Law 530—Geraghty v. Haokley, 
36 N.J.Law 459. 

71. U.S.—Cox V. Lott, Ala., 12 Wall. 
204, 20 L.Ed. 370. 

Ala.—Lott V. Morgan, 41 Ala. 246. 

72. U.S.—Clyde Mallory Lines v. 
State of Alabama ex rel. State 
Docks Commission, 56 S.Ct. 194, 
296 U.S. 261. 80 L.Ed. 215, affirming 
Clyde Mallory Lines v. State ex 
rel. State Docks Commission. 159 
So. 53, 229 Ala. 624—Huse v. Glo¬ 
ver. Ill., 7 S.Ct. 313, 119 U.S. 643, 
30 L.Ed. 487. 

N.Y.—Marine Lighterage Corporation 
V. Luckenbaeh S. S. Co., 248 N.Y.S. 
71. 139 Misc. 612. 

12 C.J. p 115 note 2—19 C.J. p 842 
notes 82-84. 

73. U.S.—Huse v. Glover, Ill., 7 S 
Ct. 313, 119 U.S. 543. 30 L.Ed. 487. 

19 C.J. p 842 note 83. 

74w U.S.—Clyde Mallory Lines v. 
State of Alabama ex rel. State 
Docks Commission, 56 S.Ct. 194, 
296 U.S. 261, 80 L.Ed. 215, affirming 
Clyde Mallory Lines v. State ex 
rel. State Docks Commission, 159 
So. 63, 229 Ala. 624. 

12 C.J. p 117 note 38 [a]. 

7B. U.S.—Clyde Mallory Lines v. 
State of Alabama ex rel. State 
Docks Commission, supra. 


but this method | pacity is invalid 

irecessity for eontraot 

State statute assessing fees 
against vessels entering port based 
on harbor master's services need not 
require any element of contract re¬ 
garding services rendered, where 
services are in connection with polic¬ 
ing of port for protection and con¬ 
venience of vessels therein, as re¬ 
gards contention that such statute 
unconstitutionally lays duty of ton- 
age.—Vincent v. Foss & Crabtree, 
160 So. 49. 118 Fla. 717. 

Navigable river 

Ordinance authorizing license fee 
for mooring, storage, and main¬ 
tenance of scows, barges, and other 
vessels in municipality bordering 
navigable river, if considered neces¬ 
sary for protection of persons and 
property and for pre.servation of 
public health, welfare, and safety of 
municipality and its inhabitants, is 
not "tonnage tax” which state could 
not levy without consent of congress. 
—Ross V. Mayor and Council of Bor¬ 
ough of Edgewater, 180 A. 866, 115 
N.J.Law 477, affirmed 184 A. 810, 116 
N.J.Law 447, certiorari denied 67 S. 
Ct. 37, 299 U.S. 643, 81 L.Ed. 400. 

76. U.S.—Clyde Mallory Lines v. 
State of Alabama ex rel. State 
Docks Commission, 56 S.Ct. 194, 
296 U.S. 261. 80 L.Ed. 215, affirm¬ 
ing Clyde Mallory Lines v. State 
ex rel. State Docks Commission, 
169 So. 53, 229 Ala. 624—Ouachita 
Packet Co. v. Aiken, La., 7 S.Ct. 
907, 121 U.S. 444. 30 L.Ed. 976— 
The Rathlin Head, D.C.La., 292 F. 
867, affirmed, C.C.A., Ulster S. S. 
Co. V. Board of Com’rs of Port of 
New Orleans. 299 F. 474, certiorari 
denied 45 S.Ct. 99, 266 U.S. 620, 69 
L.Ed. 472. 

Cal.—City of Oakland v. E. K. Wood 
Lumber Co., 292 P. 1076, 211 Cal. 
16, 80 A.L.R. 379. 

12 C.J. p 116 note 6. 

77. U.S.—Clyde Mallory Lines v. 
State of Alabama ex rel. State 
Docks Commission, 56 S.Ct. 194, 
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as a duty of tonnage.*^ Likewise, 

296 U.S. 261, 80 L.Ed. 215. affirm¬ 
ing Clyde Mullory Lines v. State 
ex rel. State Docks Commission, 
159 So. 53. 229 Ala. 624—Cooley v. 
Philadelphia Bd. of Wardens, Pa., 
12 How\ 299. 13 L Ed. 996—The 
Queen, Cal., 206 F. 148, 124 C.C.A. 
214, certiorari denied 34 S.Ct. 321, 
231 U.S. 750, 58 L.Ed. 466. 

78. U.S.—Clyde Mallory Lines v. 
State of Alabama ex rel. State 
Docks Commission, 56 S.Ct. 194, 
296 IT.S. 261. 80 L.Ed. 215, affirm¬ 
ing Clyde Mallory Lines v. State 
ex rel. State Docks Commission, 
159 So. 53, 229 Ala. 624—Morgan’s 
Louisiana, etc.. R., etc.. Co. v. 
Louisiana State Bd. of Health, 6 
S.Ct. 1114, 118 US 455. 30 L.Ed. 
237, affirming 36 Lu.Ann. 666. 

79. U.S.—The North Cape. D.C.Ill., 
18 F.CaB.No.10316. 6 Bi.ss. 505. 

12 C.J. p 116 note 8. 

80. Pa.—Philadelphia, etc., SS. Co. 
V. Commonwealth, 104 Pa. 109. 

81. U.S.—(^lyde Mallory Lines v. 
State of Alabama ex rel. State 
Docks Commission, 56 S.Ct. 194, 
296 U.S. 261, 80 L Ed. 215, affirm¬ 
ing Clyde Mallory Lines v. Stale 
ex rel. State Docks Commission, 
159 So. 53. 229 Ala. 624—Huse v. 
Glover. Ill., 7 S.Ct. 313, 119 U.S. 
543, 30 L.Ed. 487. 

82. Fla.—Ex parte Powell, 70 So. 
392, 70 Fla. 363. 

12 C.J. p 116 note 11. 

Transportation of flsb 

A statute requiring procurement 
of a license for privilege of trans¬ 
porting food fish in enumerated ves¬ 
sels or vehicles does not purport to 
levy a tonnage tax.—State v. Wine- 
gar, 69 P.2d L057, 167 Or. 220. 

83. Cal.—City of Oakland v. B. K. 
Wood Lumber Co.. 292 P. 1076, 211 
Cal. 16, 80 A.L.R. 379. 

84. Cal.—City of Oakland v. E. K. 
Wood Lumber Co., supra. 

Too Irrespectlvs of nss of faoUitlss 
Imposition of wharfage or dock- 
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a harbor fee is invalid as a tonnage duty where it 
is levied indiscriminately regardless of services ren- 
dered.*fi 

Tonnage taxes generally are considered in the 


CJ.S. title Shipping § 4, also 58 C.J. p 37 note 69 
et seq. Toll for use of an improved stream as a 
tonnage duty is treated in § 73 supra. , 


I. PUNISHMENT OF OFFENSES AGAINST COMMERCE 


§ 125. In General 

Congreii may declare punishable any offense which 
Interferes with, obstructs, or prevents Interstate and 
foreign commerce. 

In the exercise of its plenary authority to protect 
interstate and foreign commerce, congress may de¬ 
clare punishable any offense which interferes with, 
obstructs, or prevents such commerce, although 
committed on land within the limits of a state.®® 
To be punishable by congress, the offense or act 
must be committed in a transaction in interstate or 
foreign commerce or substantially affecting it.*^ 
As a protection to commerce with the Indian tribes, 
congress may define and punish crimes committed 
by white men on Indians and by Indians on white 
men even within state limits.®® The power to reg¬ 
ulate commerce with the Indian tribes, as given to 
congress by the federal constitution, does not au¬ 
thorize congress to pass laws for the punishment 
of crimes having no relation to the Indians, which 
are committed on the Indian territory situated with¬ 
in the state.®® 

§ 126. Transportation of Women for Immor¬ 
al Purposes 

Congresf has the power to make the transportation 
of women for immoral purposes in interstate commerce 
an offense. After congress has acted the states are 


without power to enact statutes covering the same sub¬ 
ject matter. 

The federal statute, commonly known as the 
Mann Act or the “White Slave Act,” which makes 
it a criminal offense to transport, or to cause to be 
transported, or to aid or assist in obtaining trans¬ 
portation for, in interstate or foreign commerce, 
any woman or girl for the purpose of prostitution, 
debauchery, or other immoral purpose, 36 U.S.St. at 
L. p 825 c 395, U.S.C.A. tit 18 §§ 397-404, is a con¬ 
stitutional exercise of the power of congress to reg¬ 
ulate commerce,®® although construed to apply to 
transportation for purposes of private immorality 
unaccompanied by the expectation of pecuniary 
gain.®l The authority of congress to keep the chan¬ 
nels of interstate and foreign commerce free from 
immoral and injurious uses is no longer open to 
question,®® regardless of how it may effect persons 
or states.®® Congress having acted, the states are 
without power to enact statutes covering the same 
subject matter;®^ but state statutes which do not 
cover the same subject matter do not conflict with 
the federal statute so as to be invalid.®® 

§ 127. Discharging Employee for Member¬ 
ship in Labor Union 

Congresi cannot ag a valid regulation of intergtate 
commerce, make It an offenae for an Intergtate carrier 


age fee by municipality on all ves¬ 
sels coming into harbor. Irrespective 
of whether they use facilities or not. 
constitutes a duty of tonnage.—City 
of Oakland v. E. K. Wood Lumber 
Co., supra. 

86. U.S.—Northwestern Union Pac¬ 
ket Co. V. St. Louis, Mo., 100 U.S. 
423, 25 L.Kd. .688, affirming, C.C., 
18 F.Cas.No.10.345. 4 Dill. 10. 

12 C.J. p 117 note 38. 

86 . U.S.—U. S. V. Coombs, N.Y., 12 

Pet. 72, 9 L.Ed. 1004—-U. S. v. Mil¬ 
ler, D.C.Ky., 17 F.Supp. 65. 
Anti-Baoketoerlng Act 

Indictment under Anti-Racketeer¬ 
ing Act, averments of which showed 
substantial and material interfer¬ 
ence with interstate commerce, was 
held sufficient as against contention 
that act was unconstitutional in that 
it made any interference with com¬ 
merce, regardless of degree, unlaw¬ 
ful, since under separable clause, act 
could be construed as valid prohibi¬ 
tion of substantial interference with 


commerce, within intention of con¬ 
gress.—U. S. V. Gramlich, D.C.Ill., 19 
F.Supp. 422. 

87. U.S.—^A. L. A. Schechter Poultry 
Corporation v. U. S., N.Y., 66 S. 
Ct. 837, 295 U.S. 496, 79 L.Ed. 1570, 
97 A.L.R. 947—^Ryan v. Panama 
Refining Co., C.C.A.Tex., 71 F.2d 
8, certiorari granted Panatna Refin¬ 
ing Co. V. Ryan. 65 S.Ct. 83. 293 U. 
S. 639, 79 L.Ed. 645, reversed on 
other grounds 55 S.Ct. 241, 293 U.S. 
388, 79 L.Ed. 446—Ryan v. Amazon 
Petroleum Corporation, C.C.A.Tex., 
71 P.2d 1, reversing. D.C., Amazon 
Petroleum Corporation v. Railroad 
Commission of Texas, 6 F.Supp. 
639, and certiorari granted Amazon 
Petroleum Corporation v. Ryan, 66 
S.Ct. 102, 293 U.S. 639. 79 L.Ed. 
646, reversed on other grounds 65 
S.Ct. 241. 293 U.S. 388. 79 L.Ed. 
446. 

Ohio.—Divisional Code Authority No. 
23, Retail Solid F^iel Industry v. 
Reisenberg. 196 N.E. 424. 129 Ohio 
Bt. 679. 


88. U.S.—-U. S. V. Martin. D.C.Or., 

14 F. 817, 8 Sawy. 473. 

88 . U.S.—U. S. V. Bailey. C.C.Tenn., 
24 F.Cas.No.14.496, 1 McLean 234. 

90. U.S.—Caminettl v. U. S., Cal., 

37 S.Ct. 192. 242 U.S. 470. 61 L.Ed. 
442. L.R.A.1917F 602. Ann.Cas. 

1917B 1168. 

12 C.J. p 119 note 69—50 C.J. p 819 
notes 52. 54. 

91. U.S.—Caminettl v. U. S., supra. 
9 Bl U.S.—-Caminettl v. U. S., supra. 

83. U.S.—Hoke v. U. S., Tex., 33 S. 
Ct. 281, 227 U.S. 308, 67 L.Ed. 623, 
43 L.R.A.,N.S., 906, Ann.Cas.l913E 
905. 

84. Mont.—State v. Harper, 138 P. 
496, 48 Mont. 456, 51 L.H.A.,N.S., 
157, Ann.CaB.1916D 1017. 

9& Ark.—Slsemore v. State, 204 S. 

W. 626, 186 Ark. 179. 

Mont.—State v. Reed, 168 P. 477, 
58 Mont. 292, Ann.Cas. 1917E 788. 

12 C.J. p 119 note 72. 
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to prevent an employee from becoming or remaining a 
member of a labor organization. 

Prior to the Wagner Act, it was held that a stat¬ 
ute making it an offense against the United States 
for an interstate carrier to prevent an employee 
from becoming or remaining a member of a labor 
organization, or to discharge an employee because 
of such membership, cannot be sustained as a valid 
regulation of commerce.®® 

§ 128. Offense Committed on High Seas 

Congress may punish offenses against commerce by 
water. A state may, in the absence of congressional ac¬ 
tion, punish those who aid seamen to desert. 

Congress may punish offenses against commerce 
by water by defining and punishing either piracies 
and felonies. United States Constitution, article 1 § 
8 cl 10, or offenses of lower grade committed on 
the high seas,®^ as by punishing theft from stranded 
vessels®® or by making it a crime to board an in¬ 
coming vessel without permission.®® Under the 
same power congress may provide for the arrest 
and detention of seamen deserting in breach of 
their contract of services,^ and a state may, in the 
absence of congressional action, punish those who 
aid seamen to desert.® 

§ 129. Counterfeiting 

Congress may punish the counterfeiting of notes of 
foreign corporations and bills of lading. 

Under its power to regulate commerce between 
the states and foreign nations, congress may pro¬ 
vide for punishing as a crime the counterfeiting 
within the United States of the notes of foreign 
banks or corporations, although such notes are not 
the issue of a foreign government,® or counterfeit¬ 
ing bills of lading, although there is no actual or 
contemplated commerce.^ 


§ 131 

§ 130. Depositing Obscene Book with Car¬ 
rier 

Congress may make It an offense to deposit an 
obscene book or pamphlet with a common carrier for 
carriage from one state to another. 

A Statute making it an offense to deposit with 
an express company or other common carrier for 
carriage from one state to another state any ob¬ 
scene book, pamphlet, or other matter of indecent 
character, is within the power of congress to regu¬ 
late commerce.® 

§ 131. Violations of Interstate Commerce Act 

Violations of the Interstate Commerce Act or of the 
interstate commerce commission's orders may be punish¬ 
able as a misdemeanor or crime. 

According to the tenth section of the Inter¬ 
state Commerce Act the violations of the provisions 
of the act by any common carrier subject to such 
provisions, or, where such carrier is a corporation, 
by any agent of such corporation, will constitute a 
misdemeanor punishable by a fine,® and for which 
an indictment will lie in the federal courts.*^ As in 
civil cases, see infra § 147, an indictment will not 
lie in advance of action by the interstate commerce 
commission where the matters involved are pri¬ 
marily for the determination of that body.® In an 
indictment against accused as agent for a viola¬ 
tion of the Interstate Commerce Act, it is suffi¬ 
cient to show that the offense was committed un¬ 
der color of his agency, and it is not necessary to 
allege that the unlawful act was done under the 
direction or authority of the company.® 

Congress may make violations of the interstate 
commerce commission's orders punishable as a 
crime.^® 

See also C.J.S. titles Conspiracy § 61, and Monop¬ 
olies §§ 15-85, also 4 C.J. p 99 note 9-p 178 note 33. 
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96. U.S.—Adair v. IT. S., Ky.. 28 S. 
Ct. 277, 208 U.S. 161, 52 L.Ed. 436, 
13 Ann.Caa. 764, reversing, P.C., 
U. S. v. Adair, 152 F. 737—Order 
of R. Telegraphers v. Louisville, 
etc., R. Co., C.C.Ky., 148 P. 437, 
appeal dismissed 29 S.Ct. 695, 214 
U.S. 629, 53 L.Kd. 1069. 

97. U.S.—The Ulysses, C.C.Mass., 24 
F.Cas.No.14,330. Brunn.Coll.Cas. 529 
—U. S. v. Anderson, C.C.Mass.. 24 
P.Cas.No.14,447, 10 Blatchf. 226— 
Charge to Grand Jury, C.C.Mass., 
30 F.Cas.No.18,277, 2 Sprague 285. 

9B. U.S.—U. S. v. Coombs, N.Y., 12 
Pet. 72, 9 L.Ed. 1004. 

99. U.S.—U. S. V. Anderson, C.C. 
Mass., 24 F.Caa.No.14,447, 10 

Blatchf. 226. 


1. Va.—Ex parte Pool, 2 Va-Cas. 276, 
2 Va. 276. 

12 C.J. p 119 note 78. 

2. Ga.—Handel v. Chaplin, 36 S.E. 
979, 111 Ga. 800, 51 L.R.A. 720. 

Or.—Ex parte Young, 69 P. 707, 36 
Or. 247, 78 Am.S.R. 772, 48 L.U.A. 
163. 

3. U.S.—U.S. v. Arjona, N.Y., 7 S.Ct. 
628, 120 U.S. 479, 30 L.Ed. 728. 

4b U.S.—U. S. V. Fergcr, Ohio, 39 S. 
Ct. 447, 260 U.S. 207, 63 L.Ed. 941— 
U. S. V. Ferger, Ohio, 39 S.Ct. 446, 
250 U.S. 199, 63 L.Ed. 936, revers¬ 
ing, D.C., 266 F. 388. 

6b U.S.—Clark v. U. S., N.D., 211 P. 

916, 128 C.C.A. 294. 

46 C.J. p 858 note 88. 
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6. U.S.—r. S. v. Missouri Pac. R. 
Co., C(\Kan., 65 F. 903, reversed 
on otlu^r grounds 23 S.Ct. 607, 189 
U.S. 274, 47 L.Ed. 811. 

7. U.S—C. S. V. Michigan Cent. R. 
Co., C.C.IIl.. 122 F. 644—U. S. v. 
To7.t*r, D.CMo., 37 F. 635, 2 L.R.A. 
444. 

12 C.J. p 120 note 83. 

8. Alaska.—U. S. v. Pacific, etc., R., 
etc., Co., 4 Alaska 530—U. S. v. 
I*ac'ific, etc., R., etc., Co., 4 Alaska 
518. 

9. U.S.—U. S. V. Tozer, D.C.Mo., 87 
F. 635, 2 L.R.A. 444. 

10. U.S.—Avent v. U. S., Ohio. 46 
S.Ct. 34, 266 U.S. 127. 69 L.Ed. 202. 



§ 132 

§ 132. Other Offenses 

Congress may prohibit the Importation of opium and, 
under Its power to regulate Interstate commerce, It may 
prohibit the transportation of specific articles or persons 
Jn Interstate commerce. 

Congress may prohibit importation of opium in 
any form and make its concealment with knowledge 
of its unlawful importation a crime.^i Under its 
power to regulate interstate commerce, congress 
may prohibit, in interstate commerce, the transpor¬ 
tation of lottery tickets ,^2 or goods or money which 
have been taken feloniously,^^ and the transporta¬ 
tion of, or conspiracy to transport, a kidnapped per- 
son.^^ Likewise, congress may make it an offense 
for a person to travel in interstate commerce to 
avoid prosecution for crime and it may make 
punishable the fraudulent sale of securities by use 
of the mails or instruments of interstate com¬ 
merce.^® An act which makes the transportation of 
prize fight films in interstate commerce an offense. 


15 C.J.S. 

docs not prohibit the exhibition of the films after 
such transportation has ceased.Congress may 
prescribe a punishment for breaking into a freight 
car and stealing goods therein which are a part of 
interstate commerce,but this does not preclude a 
state from also prescribing a punishment for the 
offense.^® 

The interstate commerce clause is not violated by 
a state statute which prohibits dealing in futures,^® 
nor by a statute or ordinance enacted as a police 
regulation which prohibits the sale of drugs by itin¬ 
erant vendors,®^ or which punishes as a misde¬ 
meanor uninvited visitation of private residences by 
solicitors and peddlers.®® A statute which punishes 
an assault on, or an intimidation of, a person engag¬ 
ed in moving commerce is invalid if it fails to re¬ 
quire that the act on the part of the person charged 
must be with specific intent, or at least with some 
degree of knowledge that the act will hinder the 
movement of commerce.®® 
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J. MISCELLANEOUS METHODS OF REGULATION 


§ 133. Grants or Prohibition of Monopolies 

a. By congress 

b. By the stales 

a. By Congress 

Congress may prohibit monopollet In so far as they 
operate as a restraint on Interstate and foreign com¬ 
merce. 

In the exercise of its power to regulate commerce 
congress may enact statutes tending to prohibit or 
to prevent monopolies in so far as they operate as 
a restraint on interstate and foreign commerce, 


and so congress may enact such legislation as shall 
declare void and prohibit the performance of any 
contract between individuals or corporations, where 
the natural and direct effect of such contract shall 
be, when carried out directly and not as a mere in¬ 
cident to other and innocent purposes, to regulate 
to any extent interstate or foreign commerce.®® 
The Sherman Anti-Trust Act was enacted for the 
purpose of protecting interstate and international 
trade or commerce and docs not in any way affect 
intra-state trade or commerce.®® In order to con¬ 
stitute a violation of the Sherman Anti-Trust Act, 


11. U.S.—Tee Hem v. U. S., Ohio, 
45 S.Ct. 470, 268 U.S. 178, 69 L.Ed. 
904—Brolan v. U. S., Cal., 35 S.Ct. 
285, 236 U.S. 216, 59 L.Ed. 544— 
Shepard v. U. S., Cal., 236 F. 73, 
149 C.C.A. 283. 

18. U.S.—U. S. V. McGuire, C.C.A.N. 

Y., 64 P.2d 485, certiorari denied 
McGuire v. U. S., 54 S.Ct. 63, 290 

U. S. 645, 78 Li.Ed. 560, and Mann 

V. U. S.. 54 S.Ct. 70. 290 U.S. 645, 
78 L.Ed. 560. 

la. U.S.—U. S. v. Miller. D.C.Ky., 17 
F.Supp. 66. 

14. U.S.—Seadlund v. U. S., C.C.A. 
Ill., 97 P.2d 742—Bailey v. U. S., 
C.C.A.Okl., 74 F.2d 451. 

18^ U.S.—U. S. V. Miller. D.C.Ky., 
17 F.Supp. 65. 

16* U.S.—Bogy V. U. S., C.C.ATenn., 
96 F.2d 734, affirming. D.C., U. S. v. 
Bogy. 16 F.Supp. 407. 


17. U.S.—Rose V. St. Clair, D.C.Va., 
28 F.2d 189. 

18. U.S.—Morris v. U. S., Okl., 229 
F. 616, 143 C.C.A. 684. 

19. Ga.—Gates v. State, 92 S.E. 974, 
20 Ga.App. 171. 

8<K Ga.—Dayton v. Stale, 140 S.E. 
847, 165 Ga. 265. 

21. La.—J. R. Watkins Co. v. Brown, 
126 So. 587, 13 La.App. 244. 

88. U.S.—Town of Green River v. 
Puller Brush Co., C.C.A.Wyo., 65 
F.2d 112, 88 A.L.R. 177, reversing. 
D.C., Fuller Brush Co. v. Town of 
Green River, 60 F.2d 613. 

83. Tex.—Ratcliff v. State, 289 S. 

W. 1072, 106 Tex.Cr. 37. 

84b U.S.—Northern Securities Co. v. 
U. S., Minn., 24 S.Ct. 436, 193 U.S. 
197, 48 L.Ed. 679—Montague v. 
Lowry, Cal., 24 S.Ct. 307, 193 U.S. 
38. 48 L.Ed. 608. 

41 C.J. p 103 note 65. 
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85. U.S.—Addyston Pipe, etc., Co. v. 
U. S., Tenn., 20 S.Ct. 96, 176 U.S. 
211, 44 L.Ed. 167—In re Charge to 
Grand Jury, D.C.Ga., 161 P. 834. 

Detormlaatloa whether oontraot in¬ 
volves Interstate eommeroe 
In determining whether contract 
involving interstate commerce is in 
restraint of trade or in furtherance 
of monopoly, the Sherman Anti- 
Trust Act. and not the state statutes, 
governs.—Pulpwood Co. v. Green Bay 
Paper & Fiber Co., 170 N.W. 230. 168 
Wis. 400, certiorari denied 39 S.Ct. 
291, 249 U.S. 610, 63 L.Ed. 800. 

86. U.S.—San Francisco Industrial 
Assoc, v. U. S., Cal., 45 S.Ct. 403, 
268 U.S. 64, 69 L.Ed. 84.9. 

N.Y.—Venner v. New York Cent. & 
H. R. R. Co.. 164 N.Y.S. 626, 177 
App.Div. 296, affirming Venner v. 
New York Cent. R. Co., 168 N.Y.S. 
602, 94 Misc. 671. 

41 C.J. p 105 note 4. 
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the acts complained of must affect and operate di¬ 
rectly on commerce among the states of the United 
States or with foreign nations.-*^ Although a com¬ 
bination also covers and regulates commerce which 
is interstate as well as that which is intra-stale, the 
statute has no application to that part of the com¬ 
merce which is wholly within a state,but where 
a combination affects interstate commerce it is none 
the less a violation of the Federal Anti-Trust Act 
and punishable under it merely because the agree¬ 
ment made incidentally affects intra-state com¬ 
merce,and the fact that a combination might be 
valid as to intra-state commerce does not protect it 
from being declared invalid under the Federal Anti- 
Trust Act.30 Like the Sherman Anti-Trust Act, 
the Clayton Act has no application to intra-state 
commcrce.3i 

b. By the States 

A state may grant an exclusive franchise as to 
domestic business, and it may enact anti-trust laws which 
pertain to Intra-state commerce. 

Neither the clause in the United States constitu¬ 
tion conferring upon congress the power to regu¬ 


late commerce among the several states, nor the 
laws enacted in pursuance thereof, prevent a state 
or territory from granting an exclusive franchise 
or privilege as to local or domestic business,32 al¬ 
though it is prohibited from granting a monopoly of 
interstate business ;33 nor do they prevent the 
state from enacting valid anti-trust laws pertaining 
to intra-state commerce.34 State anti-trust laws 
do not apply to transactions involving interstate 
commerce,35 or if they are intended to affect inter¬ 
state commerce, they cannot be sustained as an ex¬ 
ercise of the police power of the state.3® A com¬ 
bination or contract affecting intra-state commerce 
is none the less a violation of a state anti-trust 
act merely because the agreement may also affect 
interstate commerce.®'^ 

§ 134. Pilot Laws 

A pilot law is a regulation of commerce, and to the 
extent that congress has acted, its laws are paramount 
over conflicting state laws. 

A proper pilot law of the kind usually enacted 
is a regulation of commerce, 38 local in its na- 


27. U S.—San Francisco Industrial 
AH.SOC. V. IT. S., Cal., 45 S.Ct. 403. 
268 U.S. 64. 69 L.Ed. 849. 

W.Va.— Po<’nhontua Coke <\). v. Pow¬ 
hatan Coal, etc., Co., 56 .^.E. 264, 
60 W.Va. SOS, 116 Am.S.U. 901, 10 
L.R.A.,N.S, 268. 9 Ann.Cas. 667, 

41 O.J. p 105 note 3. 

28. IT.S.—Ad(ly.ston Pipe, etc., Co. v. 
IT.S., Tcnn., 20 S.Ct. 96, 175 U.S. 
211, 44 E.Ed. 136. 

Ill.—People V. Butler St. Fdy., etc., I 
Co., 66 NE. .349. 201 Ill. 236. 

29. Tenn.—Standard Oil Co. v. State, j 
100 S.W. 70.5, 117 Tenn. 618, 10 L. 
R.A.,N.S., 1016. 

30. Mich.—While Star Line v. Star 
Bine of Steamers, 105 N.W. 135, 
141 Mich. 604. 113 Am.S.R. 651. 

31. Mass.—Quincy Oil Co. v. Syl¬ 
vester, 130 N.E. 217, 238 Mass. 96. 

38. Ala.—Dickinson v. Cunningham, 
37 So. 345, 140 Ala. 527. 

Ind.T.—Muskogee Nat. Tel. Co. v. 
Hall. 64 S.W. 600, 4 Ind.T. 18. 

33. U.S.—Pensacola Tcl. Co. v. 

Western Union Tel. Co., Fla., 96 
U.S. 1. 24 L.Ed. 708. 

ZiLtentato ferry 

A state or municipality cannot 
grant an exclusive franchise to op¬ 
erate a ferry from a point within the 
state to a point in another state, in 
view of effect on interstate com¬ 
merce. 

U.S.—McNeely v. Town of Vidalia, 
D.C.La., 6 F.2d 21. modifying and 
making injunction permanent 6 F. 
2d 19, and affirmed Town of Vida¬ 


lia V. McNeely, 47 S.Ct. 758, 274, 

U. S. 676, 71 L.Kd. 1292. I 

Vt.—Jones V. Hoag, 102 A. 57, 92 Vt. i 

78. 

34. U.S.—Pennsylvania Sugar Refin¬ 
ing Co. V. American Sugar Refin¬ 
ing Co„ N.Y., 166 F. 254, 92 C.C. 
A. 318. 

Minn.—State v. Fairmont Creamery 
Co., 202 N.W. 714, 162 Minn. 146. 
Mo.—Hadley v. Standard Oil Co., 116 
S.W^ 902, 218 Mo. 1. 

Tenn.—State v. Standard Oil Co., 110 
S.W. .565, 120 Tenn. 86—Standard 
Oil Co. V. State, 100 S.W. 705. 117 
Tenn. 618, 10 L.R.A..N.S . 1015. 

Tex.—^^Valers-Pie^cc Oil Co. v. State, 
44 S.W, 936. 19 Tex.Civ.App. 1. af¬ 
firmed 20 S.Ct. 518. 177 U.S. 28. 44 
L..Ed. 657. 

35. U.S,—Continental Securities Co. 

V. Michigan Cent. R. Co., C.C.A. 
Mich., 16 F.2d 378, certiorari de¬ 
nied 47 S.Ct. 587, 274 U.S. 741, 71 
L.Ed. 1320. 

12 C.J. p 56 note 49—41 C.J. p 124 
note 25. 

Purpose of statute 

The sole object and purpose of 
these statutes is to correct and pro¬ 
hibit the abuses of trade within 
the state.—Standard Oil Co. v. State. 
100 S.W. 705, 117 Tenn. 618, 10 L.R. 
A..N.S., 1015. 

Suit to enjoin consolidation of rail¬ 
roads 

A stockholder cannot maintain a 
suit based on alleged violation of 
laws of the state, to enjoin the con¬ 
solidation of railroads doing inter¬ 
state business and subject to the 

493 


Interstate Commerce Act, since ex¬ 
clusive Jurisdiction is vested in the 
interstate commerce commission.— 
(leneral Inv. Co. v. New York Cent. 
R. Co.. C.C.A.Ohio, 23 P.2d 822. cer¬ 
tiorari denied 48 S-CU. 436. 277 U.S. 
588, 72 B.Ed. 1001. 

36. S.C —State v. Vlrgmia-Carolina 
Chemical Co., 61 S.E. 45.5. 71 S.C. 
544. 

37. Miss—Standard Oil Co. v. State, 
65 So 468, 107 Miss. 377. 

Tenn.—Standard Oil Co. v. Stale, 100 
S.W. 705, 117 Tenn. 618, 10 L.R.A.. 
N.S.. 1015. 

Tex.—Fuqua v. Pabst Brewing Co., 
38 S.W\ 29. 750, 90 Tex. 298, 35 L. 
R.A. 241. 

41 C.J. p 124 note 30. 

Xf rule were otherwise, neither the 
federal nor state anti-trust acts 
could be enforced in any case.— 
Standard Oil Co. v. State, 100 S.W. 
705, 117 Tenn. 618, 10 L.R.A.,N.S., 
1016. 

38. U.S.—Cooley v. Philadelphia Bd. 
of Wardens, Pa., 12 How. 299, 13 
L.Ed. 996. 

N.y.—Robins Dry Dock & Repair Co. 
v. Navigazione Libera Tricstina, S. 
A., 279 N.Y.S. 257, 164 Misc. 788, 
affirmed 257 N.Y.S. 908, 235 App. 
Div. 841. and affirmed 185 N.E. 698, 
261 N.Y. 455, reargument denied 
188 N.E. 47. 262 N.Y. 521, certio¬ 
rari denied Moran Towing & 
Trunsp. Co. v. Robins Dry Dock & 
Repair Co.. 54 S.Ct. 72, 290 U.S. 
656. 78 L.Ed. 668, and 64 S.Ct. 72, 
290 U.S. 657, 78 L.Ed. 569. 
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ture,*® and is not an impost or duty, see supra § 123, 
nor a tonnage tax, see supra § 124, and does not con¬ 
stitute a preference of one port over another within 
the meaning of the constitution.^® Congress, in the 
exercise of its power to enact pilot laws, may take 
over the entire regulation or it may leave part of 
the regulation for state control,^^ or it may enact a 
law which takes the form of an adoption of existing 
state law.^2 To the extent that congress has acted, 
its laws are paramount over all conflicting state 
laws,^3 which are interpreted in the light of rele¬ 
vant federal statutes,and which are inoperative 
in so far as they conflict with federal statutes,^® 
but only to the extent of such conflict.^® Federal 
legislation suspends conflicting state pilotage laws 
without repealing them.^*^ It does not, however, 
supersede a state law to which it is merely cumula¬ 
tive,^® nor have a retroactive effect.^® Pilot laws 
may properly include a provision for remuneration 
to the pilot whose proffered services are refused®® 
and a penalty on those who attempt to navigate ves¬ 
sels without the aid of pilots.®^ They may also ap¬ 
ply only to certain specified kinds of vessels.®^ 

The power of congress and of the states to enact 


pilot laws is considered in § 53 supra. 

§ 135. Embargo 

CongrMB may lay an embargo on commerce with a 
foreign nation. The etatei may not establish an em¬ 
bargo which interferes with Interstate commerce. 

Congress, under its power to regulate commerce, 
may lay an embargo on commerce with a foreign 
nation.®® The commerce clause prohibits a state 
from establishing an embargo which interferes with 
interstate commerce.®^ 

§ 136. Port or Harbor Regulations 

In the absence of federal regulation on the subject, 
states may enact port or harbor reguiations. Congress 
may designate ports of entry for airpianes crossing an 
internationai border. 

In the absence of federal regulation on the sub¬ 
ject, state regulations of harbor traffic arc valid 
although they incidentally affect commerce, inter¬ 
state or foreign, so long as they do not impede the 
free flow of commerce.®® Thus, the states may 
pass the usual harbor regulations, either prescribing 
the rates of wharfage on wharves owned by the 
state or by the municipality,®® or by private par- 


Xovonno law 

The fact that a half-pilotage pen¬ 
alty Is directed to be given to trus¬ 
tees for charitable uses among the 
pilots does not render a pilot law a 
revenue law.—Cooley v. Philadelphia 
Bd. of Wardens. Pa., 12 How., U.S., 
299, 13 Li.Ed. 996. 

39. I7.S.—Cooley v. Philadelphia Bd. 
of Wardens, supra. 

40. U.S.—Thompson v. Darden, 26 S. 
Ct. 660, 198 U.S. 810, 49 L.Ed. 1064, 
affirming 44 S.E. 765. 101 Va. 636 
—Cooley v. Philadelphia Bd. of 
Wardens, Pa., 12 How. 299, 18 L. 
Ed. 996. 

41. Or.—State v. Ring, 259 P. 780, 
122 Or. 644, affirmed Ring v. State 
of Oregon. 48 S.Ct. 338, 276 U.S. 
607, 72 L.Ed. 728. 

43. U.S.—Wilson v. McNamee, N.T., 

102 U.S. 672. 26 L.Ed. 234. 

12 C.J. p 116 note 21. 

43. U.S.—Spralgue v. Thompson, 6 
S.Ct. 988. 118 ir.S. 90, 30 L.Ed. 115, 
reversing 69 Ga. 409, 47 Am.R. 760. 

48 C.J. p 1186 note 37. 

44. Mass.—Commonwealth v. Kemp, 
160 N.E. 172, 264 Mass. 190. 

45. U.S.—Spralgue v. Thompson. 
Ga., 6 S.Ct. 988. 118 U.S. 90, 30 L. 
Ed. 116. 

Mass.—Commonwealth v. Kemp. 160 
N.E. 172, 264 Mass. 190. 

Or.—State v. Ring, 269 P. 780, 122 
Or. 644, affirmed Ring v. State of 
Oregon. 48 S.Ct. 888, 276 U.S. 607, 
72 L.Ed. 728. 

48 C.J. p 1186 note 88. 


49. Or.—State v. Ring. 259 P. 780, 
122 Or. 644, affirmed Ring v. State 
of Oregon. 48 S.Ct. 338, 276 U.S. 
607, 72 L.Ed. 728. 

Wash.—State v. Ames. 92 P. 137, 47 
Wash. 328. 

48 C.J. p 1185 note 39. 

47. N.T.—Henderson v. SpofTord, 69 
N.T. 131. 

Or.—Stale v. Ring. 269 P. 780. 122 
Or. 644, affirmed King v. State of 
Oregon. 48 S.Ct. 338, 276 U.S. 607, 
72 L.Ed. 728. 

48 C.J. p 1186 note 40. 

4a U.S.—The George S. Wright, D. 
C.Or„ 10 F.Cas.No.6,340, Deady 691. 

48 C.J. p 1185 note 41. 

49. N.Y.—Sturgis v. Spofford, 46 N. 

y. 446. 

48 C.J. p 1186 note 42. 

5a U.S.—Ex parte McNiel, N.Y.. 18 
Wall. 236, 20 L.Ed. 624. 

12 C.J. p 116 note 22. 

51. U.S.—Thompson v. Darden, Va., 
25 S.Ct. 660, 198 U.S. 310, 49 L.Ed. 
1064. 

Hawaii.—^Avery v. Steamship Cy- 
phrenes, 8 Hawaii 650. 

12 C.J. p 117 note 23. 

58. U.S.—Cooley v. Philadelphia Bd. 
of Wardens, Pa., 12 How. 299, 13 
L.Ed. 996. 

53. U.S.—Gibbons v. Ogden, N.Y.. 9 
Wheat. 1, 6 L.Bd. 23—U. S. v. The 
William, D.C.Mass., 28 F.Cas.No 
16,700. 

54. U.S.—Qrandin Farmers* Co-op. 
Elevator Co. of Grandin, N. D., v. 
Langer, D.C.N.D., 5 F.Supp. 426. 
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affirmed Langer v. Grandin Farm¬ 
ers’ Co-op. Elevator Co. of Grandin. 
N. D.. 54 S.Ct. 772, 292 U.S. 606, 
78 L.Ed. 1467—Vandalla Coal Co. v. 
Special Coal and Food Commission 
of Indiana. D.C.Ind., 268 F. 573. 

56. U.S.—Clyde Mallory Lines v. 
State of Alabama ex rel. State 
Docks Commission. 56 S.Ct. 194, 
296 U.S. 261, 80 L.Ed. 216, affirming 
Clyde Mallory Lines v. State ex 
rel. State Docks Commission. 159 
So. 63. 229 Ala. 624. 

50. U.S.—Clyde Mallory Lines v 
State of Alabama, supra—Ulster 
S. S. Co. V. Board of Com’rs of 
Port of New Orleans, C.C.A.La.. 
299 F. 474, affirming, D.C.. The 
Rathlin Head. 292 F. 867, and cer¬ 
tiorari denied Ulster S. S. Co. v. 
Board of Com'rs of Port of New 
Orleans. 45 S.Ct. 99. 266 U.S. 620, 
69 L.Ed. 472. 

Pa.—McNeely & Price Co. v. Phila¬ 
delphia Piers, 196 A. 846, 329 Pa. 
113. 

12 C.J. p 117 note 27—68 C.J. p 211 
note 91. 

CottpntatloB OB gross toBBago 

It is not a valid ground of objec¬ 
tion to such charges that they are 
to be computed with reference to the 
vessel’s gross tonnage, and not on 
its net tonnage, which is made the 
subject of the United States tonnage 
duties.—The Cestrian, La., 240 F. 
929, 163 C.C.A. 615, certiorari denied 
Frederick Leyland & Co. v. Board of 
Com’rs of Port of New Orleans, 88 
S.Ct. 9. 246 U.S. 647, 62 L.Ed. 680. 
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ties,5^ or prescribing a penalty for landing at a 
place other than a government wharf,regulating 
the positions in which vessels may rest in a har¬ 
bor,®® or what lights they shall show while in a har¬ 
bor,®® designating the places in the harbor where 
explosives in the course of transportation shall be 
handled or kept,®^ or performing, through local 
port authorities, other usual police duties in harbors 
and levying a reasonable fee for services render¬ 
ed.®® The states may also act in determining the 
proper wharf lines®® or in examining vessels and 
drtermining their seaworthiness,®^ provided such 
regulations do not discriminate against vessels of 
other states.®® While the federal government, un¬ 
der the constitutional grant of authority to regulate 
interstate and foreign commerce, has power to es¬ 
tablish harbor lines in navigable waters,®® yet after 
it has acted the state has control of the harbor with¬ 
in a line as established, and may prescribe regula¬ 
tions in connection therewith which do not conflict 
with those of the federal government.®'^ A reason¬ 
able harbor or wharfage fee is not objectionable as 
a burden on commerce,®® as an impost or duty, see 
supra § 123, or as a tonnage tax, see supra § 124. 
States have no power to exact wharfage fees where 


congress has assumed jurisdiction.®® 

Regulation of navigable waters as instruments of 
commerce is considered in § 37 supra. 

Ports of entry for airplanes. Congress may au¬ 
thorize regulations designating ports of entry for 
airplanes crossing an international border.'^® 

§ 137. Exercise of Power of Eminent Domain 

A state may not restrict the federal government’s 
power of eminent domain exercised in regulation of In¬ 
terstate commerce, nor may it use its power of eminent 
domain for uses constituting interstate commerce, but 
It may exercise the power aithough interstate commerce 
is indirectly involved. 

A state has no power to impose burdensome con¬ 
ditions or restrictions on the federal government's 
power of condemnation exercised in pursuance of 
its power to regulate interstate commerce.'^i Like¬ 
wise, a state has no power of eminent domain for 
uses constituting interstate commerce over which 
the federal government alone has the sovereign 
right of control and regulation,"^® but it may exer¬ 
cise the power of eminent domain although inter¬ 
state commerce may be indirectly or incidentally in¬ 
volved."^® Where no federal statute purports to 


57. U.S.—Cannon v. New Orleans, 
La.. 20 Wall. 677, 582. 22 L.Ed. 417. 

N.Y.—Benedict v. Vanderbilt, 24 N. 

Y.Super. 194. 25 How.Pr. 209. 

12 C.J. p 117 note 28. 

58. U.S.—Cincinnati, etc., Packet 
Co. V. Catleltsburff, Ky., 105 U.S. 
559, 26 L.Kd. 1169. 

59. U.S.—The James Gray v. The 
John Fraser, S.C., 21 How. 184, 16 
L.Bd. 106. 

12 C.J. p 117 note 30. 

60. U.S.—The James Gray v. The 
John Fraser, supra. 

61. U.S.-~Clty of Seattle v. Lloyds' 
Plate Glass Ins. Co., Wash.. 253 F. 
321, 165 C.C.A. 103. 

68 . U.S.—Clyde Mallory Lines v. 
State of Alabama ex rel. State 
Docks Commission. 66 S.Ct. 194, 
296 U.S. 261, 80 L.Ed. 215, afllrm- 
ing Clyde Mallory Lines v. State 
ex rel. State Docks Commission, 
169 So. 53, 229 Ala. 624. 

12 C.J. p 117 note 32. 

Nsoessity for oontraot 

State statute assessing: fees 
ag:ainst vessels entering port based 
on harbor master’s services need not 
require any element of contract re¬ 
garding services rendered, where 
services are in connection with po¬ 
licing of port for protection and con¬ 
venience of vessels therein, as re¬ 
gards contention that such statute 
unconstitutionally regulates inter¬ 
state commerce.—^Vincent v. Foss & 
Crabtree, 160 So. 40, 118 Fla. 717. 


63. U.S.—Texas, etc., R. Co. v. New 
Orleans, C.C.La., 40 F. 111. 

Ga.—Savannah v. State, 4 Ga. 26. 
N.Y.—Delaware, etc.. Canal Co. v. 
Lawrence, 2 Ilun 163, affirmed 66 
N.Y. 612. 

64. N.Y.—^New York v. Cartwright, 
6 N.Y.Super. 236. 

65. U.S.—Guy v. Baltimore, 100 U.S. 
434, 25 L.Bd. 743, reversing 1 Ky. 
L. 205. 

66 . Ohio.—State v. Cleveland & P. 
R. Co., 113 N.E. 677, 91 Ohio St. 
61, L.R.A.1917A 1007. 

67. Ohio.—State v. Cleveland & P. 
R. Co., supra. 

68 . U.S.—Clyde Mallory Lines v. 
State of Alabama ex rel. State 
Docks Commission. 66 S.Ct. 194, 
296 U.S. 261. 80 L.Ed. 215, affirming 
Clyde Mallory Linos v. State ex 
rel. State Docks Commission, 159 
So. 53. 229 Ala. 624. 

Fla.—Vincent v. Foss & Crabtree, 160 
So. 49, 118 Fla. 717. 

Test of validity 

Test of validity of harbor fees ex¬ 
acted under state laws is whether 
they hinder or facilitate navigation 
and commerce and whether the fees 
are reasonable.—Clyde Mallory Lines 
V. State ex rel. State Docks Commis¬ 
sion, 169 So. 53, 229 Ala. 624. affirm¬ 
ed Clyde Mallory Lines v. State of 
Alabama ex rel. State Docks Commis¬ 
sion, 66 S.Ct. 194, 296 U.S. 261, 80 
L.Ed. 216. 

68i Pa.—Philadelphia Piers v. Me- 
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Caughn, 196 A. 861, 329 Pa. 147— 
McNecly & Price Co. v. Philadel¬ 
phia Piers, 196 A. 816, 329 Pa. 113. 

70. U S.—U. S. V. Batre, C.C.A.Ari*., 
69 F.2d 673. 

71. U.S.—U. S. V. Crary, D.C.Va., 1 
F.Supp. 406. 

73. Ind.—Indiana Industrial Land 
Co. V. Northern Indiana Public 
Service Co.. 188 N.E. 328, 205 Ind. 
712 —Shedd v. Northern Indiana 
Public Service Co., 188 N.E. 322, 
206 Ind. 35. 90 A.L.H. 1020. 

73. Tex.—Chicago. R. I. & G. Ry. 
Co. V. Tarrant County Water Con¬ 
trol & Improvement Diet. No. 1, 
Civ.App., 76 S.W.2d 147, certified 
questions answered 73 S.W.2d 55. 
123 Tex. 432, certiorari denied 55 
S.Ct. 921. 296 U.S. 762, 79 L.Bd. 
1704. 

Bailroad property 

(1) The condemnation, under state 
laws, by one railroad company of the 
right to cross another railroad which 
handles interstate commerce is not 
an Interference with interstate com¬ 
merce.—Mobile, etc., R. Co. v. Louis¬ 
ville. etc., R. Co.. 68 So. 905, 192 Ala. 
136. 

(2) Water control and improve¬ 
ment district was held not required 
to secure certificate of convenience 
and necessity from interstate com¬ 
merce commission as condition to 
right to condemn for public use 
property of railroad engaged in in¬ 
terstate commerce.—Chicago, R. 1. ft 
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confer upon telegraph companies the power of em¬ 
inent domain with respect to railroad rights of 
way, a state statute conferring this power is not 
in conflict with federal legislation and is not in¬ 
valid on that account."^^ 

§ 138. Creation or Denial of Civil Remedies 

A itate may legislate as to civil remedies which only 
Indirectly affect interstate commerce, but it may not Im¬ 
pose unreasonable conditions on the enforcement of 
rights growing out of interstate transactions. Actions 
may be brought in a state court even though the defend¬ 
ant, engaged In interstate commerce, Is not domiciled in 
the state, if Interstate commerce is not unduly burdened. 

The enforcement of rights growing out of inter¬ 


state commerce transactions, if not a part of in¬ 
terstate commerce, is so directly connected with it 
and so essential to its existence and continuance 
that the denial of it, or the imposition of unreason¬ 
able conditions on it, by a slate, necessarily operates 
as a restraint or burden on interstate commerce.*^® 
On the other hand, state statutes which pertain to 
civil remedies, and which only indirectly relate to 
or affect interstate commerce, or which cover mat¬ 
ters not legislated on by congress, are not invalid as 
interfering with interstate commerce.*^® Notwith¬ 
standing the suits in question involved interstate 
transactions, the courts have affirmed the validity of 
state statutes prescribing rules of evidence,pro- 


G. Ry. Co. V. Tarrant County Water 
Control & Improvement Dist. No. 1. 
Tex.Civ.App.. 76 S.W.2d 147. certified 
questions answered 73 S.W.2d 55. 12.S 
Tex. 432, certiorari denied 55 S.Ct. 
921, 296 U.S. 762, 79 L.Ed. 1704. 

(8) A juderment and final order of 
condemnation of railroad property by 
a river regulating district authoriz¬ 
ing the taking of several miles of 
main line track and right of way. 
together with stations, side tracks, 
and terminals, but providing compen¬ 
sation for the cost of relocating such 
facilities was held not an unauthor- 
Izpd interference with interstate 
commerce as an attempt to compel 
abandonment of the railroad without 
authority of the appropriate govern¬ 
ment agents.—Board of Hudson Riv¬ 
er Regulating Dist. v. Fonda. J. & 
G. R. Co., 164 N.E. 641, 249 N.Y. 445, 
modifying 228 N.Y.S. 686, 223 App. 
Div. 368. which affirmed 217 N.Y.S. 
781, 127 Misc. 866, and amendment 
of remittitur granted 166 N.E. 324, 
250 N.Y. 559. 

Bight of way for olootriolty traaa- 
miasloiL Uno 

That power company proposed to 
use transmission lines for sale across 
state line of electricity generated 
within state was held not to pre¬ 
vent condemnation of right of way, 
notwithstanding incidental benefit to 
people of another state, where evi¬ 
dence showed use was a public one 
and benefited Indiana citizens.—Indi¬ 
ana Industrial Land Co. v. Northern 
Indiana Public Service Co., 188 N.E. 
328, 206 Ind. 712—Shedd v. Northern 
Indiana Public Service Co., 188 N.E. 
822, 206 Ind. 36, 90 A.L.R. 1020. 

74. U.S.—Loulsvllle & N. R. Co. v. j 
Western Union Telegraph Co., Ky., 
207 F. 1, 124 C.C.A. 673, affirming, 
D.C.. Western Union Telegraph Co. 
v. Louisville & N. R. Co., 201 F. 
946. 

Ala. — Western Union Tel. Co. v. 
South, etc., Alabama R. Co., 62 So. 
788, 184 Ala. 66. 

Ill.—^Western Union Tel. Co. v. Lou¬ 
isville. etc., R. Co., 110 N.E. 683, 
t70 Ill. 8»>. I 


75. U.S.—Purst V. Brewster, 61 S. 
Ct. 295. 282 U.S. 493, 76 L.Ed. 478. 
reversing Furst & Thomas v. 
Brewster. 21 S.W.2d 863, 180 Ark. 
1167~-Michigan Cent. R. Co. v. 
Mix, Mo., 49 S.Ct. 207, 278 U.S. 
492. 73 L.Ed. 470, conformed to 
State ex rel. Mic-higan Cent. R. Co. 

V. Mix, 22 S.W.2d 1116. 

Alaska.—Sherman Clay & Co. v. 

Lindman, 8 Alaska 461. 

Ariz.—Weber Showcase & Fixture 
Co. V. Co-ed Shop. 56 r.2d 667, 47 
Ariz. 415. 

Tex.—Southern Discount Co. v. Rose, 
Com.App., 296 S.W. 482, reversing, 
Civ.App., 290 S.W. 861—Alexander 
Film Co. V. Ligon, Civ.App., 36 S. 

W. 2d 313, reversed on other 
grounds Ligon v. Alexander Film 
Co., Com.App., 65 S.W.2d 1030. cer¬ 
tiorari denied Alexander Film Co. 
V. Ligon. 53 S.Ct. 793, 289 U.S. 760. 
77 L.Ed. 1503. 

Utah. — Advance-Rumely Thresher 
Co. V. Stohl, 283 P. 731, 76 Utah 
124. 

12 C.J. p 118 note 41. 

Coastraotion of statute 

A statute will be construed as not 
to apply to a foreign corporation en¬ 
gaged only in interstate commerce 
where requirements for transacting 
business within ther state are im¬ 
posed before a corporation may sue 
therein. 

Ala.—Tyson v. Jennings Produce Co., 
77 So. 986, 16 Ala.App. 374, certio¬ 
rari denied Ex parte Tyson, 77 So. 
993, 201 Ala. 331. 

Tex.—Merriam & Millard Co. v. Cole, 
Civ.App., 198 S.W. 1064, dismissed 
for want of Jurisdiction. 

Denial by a state of the right of a 
foreign corporation to sue in a fed¬ 
eral court see supra 5 62. 

?«. U.S.—Stoll V. Pacific Coast SS. 

Co.. D.C.Wash., 206 F. 169. 

Ark.—Geyer v. Western Union Tele¬ 
graph Co., 98 S.W.2d 660, 192 Ark. 
678. 

Cal.—Pierce v. Hill, 7 P.2d 201, 119 
Cal.App. 742. 

Mo.—^Leftridge v. Western Union 
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Telegraph Co., 210 S.W. 18, 277 Mo. 
90. 

N.Y.—Pyrke v. Standard Accident 
Ins. Co., 258 N.Y.S. 869. 144 Misc. 
53, affirmed Baldwin v. Standard 
Accident Ins. Co.. (Olivlt Action) 

261 N.Y.S. 507, 237 App.Div. 334, 
motion granted 263 N.Y S. 1002, 239 
App.Div. 858, affirmed 188 N.E. 71, 

262 N.Y. 57f). 

Va .—Commonwealth v. One Dodge 
Motortruck, 191 A. 590, 326 Pa. 120. 
Tex.—Galveston, H. & S. A. Ry. Co. 
V. Leifeste, Civ.App., 8 S.W.2d 764, 
affirmed. Com.App., 22 S.W.2d 1061. 
Zuformatlon to state tribnual 

The commerce clause does not 
guarantee immunity from giving in¬ 
formation appropriate to a legisla¬ 
tive or Judicial inquiry by a state, 
and a foreign corporation engaged 
exclusively in interstate commerce 
within a stale is subject, on (‘om- 
mand of a state tribunal, to the duty 
to give information appropriate to 
inquiry pending there as are citizens 
and corporations engaged in local 
business.—Natural Gas Pipeline Co. 
of America v. Slattery, Ill., 58 S.Ct. 
199, 302 U.S. 300, 82 L.Ed. 276. 

Punitive damages against railroad 

The question of whether a railroad 
engaged in interstate commerce can 
be held liable for punitive damages 
to automobile driver, injured at 
crossing, is governed by the state 
law, in the absence of a federal stat¬ 
ute.—Poole V. Southern Ry. Co., 108 
S.E. 150, 116 S.C. 377. 

Bight to act as attorney 

Although interstate commerce con¬ 
tracts may be protected from inter¬ 
ference by the states, such protec¬ 
tion does not include right to dictate 
that one not an attorney may act as 
such for plaintiff in court proceed¬ 
ings.—In re Morse, 126 A. 660, 98 Vt. 
86, 36 A.L.R. 527. 

77. U.S.—Missouri, etc., R. Co. v. 

Haber. 18 S.Ct. 488, 169 U.S. 613, 
42 L.Ed. 878. affirming 44 F. 682, 
66 Kan. 694. 

Ga.—Layton v. State, 140 S.E. 84 
166 Ga. 266. 
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viding that assignments of wages by a married man 
without his wife's consent shall not be enforce¬ 
able,"^® depriving an employer sued by a servant of 
the defense that the negligence was that of a fore¬ 
man,"^® limiting the time for commencing an action 
on an instrument in writing executed out of the 
state,®® providing for the confiscation of liquors 
kept for unlawful salc,®^ or the denial of relief in 
the courts to parties making such a sale,®2 or pro¬ 
viding for the confiscation of a motor vehicle and 
its cargo of intoxicating liquors which were being 
transported in the state without the required per¬ 
mit.®® In the absence of any congressional regula¬ 
tion touching the liability of parties for marine torts 
resulting in the death of the persons injured, a state 
statute giving a right of action to personal repre¬ 
sentatives of the deceased, where his death is caused 
by the wrongful act or omission of another, applies, 
the tort being committed within the territorial lim¬ 
its of the slate; and, as thus applied, it constitutes 
no encroachment on the commercial power of con- 
gress.®^ A state statute abrogating all common-law 
remedies for the wrongful exclusion of a passenger 
from the cars of a railroad company is imconslitu- 
lional as applied to railroads running between two 
or more states.®® The validity of a state compen¬ 
sation act or an employer's liability act affecting 
workers engaged in interstate commerce depends 
on whether it contravenes legislation by congress.®® 
Regulation of interstate commerce by compensation 


acts or employer's liability acts pertaining to motor 
vehicles, railroads, and carriers by water is consid¬ 
ered supra in §§ 71, 78, and 79 respectively. In de¬ 
termining the validity of a state remedial statute un¬ 
der the commerce clause, it is immaterial that if 
the statute is declared invalid plaintiff would be 
remediless.®"^ 

Liens. A state may create and enforce a lien for 
a nonmarilime tort or breach of contract against 
a foreign or domestic vessel engaged in interstate 
commerce without conflicting with the commerce 
clause of the United States constitution.®® Like¬ 
wise, in the absence of federal legislation, a state 
may establish liens in favor of subcontractors, la¬ 
borers, and materialmen against an interstate rail¬ 
road.®® A lien given by a .state statute on logs cut 
in another state, for the surveying and scaling of 
them by the surveyor-general, while they were in a 
log boom, does not con.stitute a burden on interstate 
commerce, but is a lawful charge imposed by the 
state for furnishing additional facilities for the nav¬ 
igation of a waterway.®® 

Jurisdiction and venue. Unless exceptional or un¬ 
usual circumstances arc shown which would impose 
an unreasonable burden on interstate commerce, the 
commerce clause of the United .States constitution 
is not violated by the entertainment of a suit against 
a railroad or other foreign corporation in a state 
wherein it has lines or is doing business where the 
cause of action arose within the state,®^ or even if 


Mo.—Grimes v. Eddy, 28 S.W. 756. 
126 Mo. 16S, 47 Am.S.R. 652. 26 L. 
R.A. 638. 

Nefflisrence of railroad 

In ac'lion for death at rallrond 
crossing, charge that Jury could con¬ 
sider whether railroad was negligent 
in not placing guard, light, or other 
warning of obstruction of street by 
freight cars was held not objectiona¬ 
ble as imposing unreasonable burden 
on interstate commerce, since charge, 
in submitting question whether rail¬ 
road was negligent, submitted ques¬ 
tion whether requirement of warning 
was reasonable.—Central of Georgia 
liy. Co. V. Mann, 173 S.E. 180, 48 
Ga.App. 668. 

78. Ind.—Cleveland, etc., R. Co. v. 
Marshall. 106 N.E. 570, 182 Ind. 
280, Ann.Cas.l917A 766. 

79. U.S.—Swayne v. Barsch, Or., 226 
P. 681, 141 C.C.A. 337. 

80. Cal.—Higgins v. Graham, 76 P. 
898, 143 Cal. 131. 

81- Vt.—State v. Intoxicating Liq¬ 
uors, 4 A. 229, 58 Vt. 694—State v. 
Intoxicating Liquors, 2 A. 586, 68 
Vt. 140. 

16 C.J.S.-.S2 


88. Me.—Boehm v. Allen, 66 A. 474, 
102 Me. 217. 

12 C.J. p 118 note 50. 

83. Pa. — Commonwealth v. One 
Dodge Motortruck, 191 A. 590, 326 
Pa. 3 20. 

84. U.S.—Sherlock v. Ailing, Ind., 
93 U.S. 99, 23 L.Ed. 819. 

85. U.S.—Brown v. Memphis, etc., 
R. Co., C.C.Tenn., 5 F. 499. 

86. Neb.—Claus v. De Vere, 236 N. 
W. 460, 120 Neb. 812. 

N.Y.—Lumber Mut. Casualty Ins. Co. 
of New York v. Edward A. Thomp¬ 
son, Inc., 235 N.Y.S. 64 6, 134 Misc. 
370. 

71 C.J. p 316 notes 19, 20. 

87. U.S.—Louisville & N. R. Co. v. 
Deutsche DampfschifEfarts-Gesell- 
schaft, D.C.Ala.. 43 F.2d 651. 

88. U.S.—Martin v. West, 32 S.Ct. 

42. 222 U.S. 191. 66 L.Ed. 159, 36 
L.R.A.,N.S., 692, affirming 97 P. 

1102, 61 Wash. 85, 21 L.RJV..N.S., 
324—Iroquois Transp. Co. v. De 
Laney Forge, etc., Co., 27 S.Ct. 609, 
205 U.S. 364, 51 L.Ed. 836, affirm¬ 
ing 106 N.W. 527, 142 Mich. 84, 113 
Am.S.R. 666. 

Or.—Spitzer v. The Annette Rolph, 
223 P. 253, 110 Or. 461—Cordrey 
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v. The Bee, 201 P. 202, 102 Or. 686, 
20 A.L.R. 1079 
12 C.J. p 118 note 63. 

89. Miss.—Gulf States Creosoting 
Co. V. Southern Finance & Con¬ 
struction Corporation, 146 So. 860, 
166 Miss. 714. 

Bleu on income 

A lien created by a statute pro¬ 
viding that receiver apply income 
from railroad to payment of Inciden¬ 
tal expenses necessary to carry on 
its business, does not unreasonably 
interfere with interstate commerce, 
nor offend the interstate commerce 
clause of federal constitution.— 
Standard Steel Works Co. v. Wil¬ 
liams. 124 S.E. 21, 158 Ga. 434. 

90. U.S.—Lindsay & Phelps Co. v. 
Mullen, Minn., 20 S.Ct. 326, 176 U. 
S. 126, 44 L.Ed. 400. 

91. Ill.—Mobile & O. R. Co. v. Par- 
rent, 260 Ill.App. 284. 

Mass.—Atlantic Nat. Bank of Boston 
v. Hupp Motor Car Corporation, 10 
N.E.2d 131, reversed on other 
grounds 14 N.E.2d 167. 

N.M.—Southern Pac. Co. v. Baum, 38 
P.2d 1106. 39 N.M. 22. 

N.Y.—Jacobson v. Baltimore & O. R. 
Co., 291 N.Y.S. 628, 161 Misc. 268. 
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the cause of action arose in another state,®2 partic¬ 
ularly if plaintiff is a resident of the state wherein 
the action is brought.®* However, a suit on a 
cause of action arising in another state cannot be 
entertained in a state where the corporation has no 
lines and is not licensed to do business, even though 
plaintiff is a resident of the state,®^ and the fact 
that plaintiff’s witnesses reside within the state does 
not change the rule.®® A suit by a nonresident 
against a foreign corporation on a cause of action 
arising elsewhere and disassociated with its local 
business cannot be brought in the state court.®® 
Where jurisdiction over a foreign carrier has been 


obtained by attachment or service of process, the 
question is not strictly one of initial jurisdiction but 
whether prosecution of the suit will unreasonably 
interfere with interstate commerce,®*^ which de¬ 
pends on the fact situation in each particular case,®* 
and to deprive the court of jurisdiction defendant 
must show that the prosecution of the suit in the 
state will unreasonably burden foreign or interstate 
commerce.®® Where a foreign corporation has an¬ 
swered on the merits or appeared generally, the 
court may retain jurisdiction.^ Alien corporations 
engaged in foreign commerce arc accorded equal 
exemption from suit as those engaged in interstate 


Snlt In nnothnr county 

Suit under Federal Employers’ Lia¬ 
bility Act by Indiana resident 
against railroad doing no business in 
county wherein suit was brought, but 
operating railroad in other counties, 
for injury occurring in Indiana, was 
held maintainable as against conten¬ 
tion that trial in county of suit 
would be unreasonable burden on in¬ 
terstate commerce.—Taylor v. South¬ 
ern Ry. Co.. 182 N.E. 805. 350 Ill. 139, 
reversing 259 Ill.App. 271. 

98. U.S.—Denver & R. G. W. R. Co. 

V. Terte, Mo., 62 S.Ct 152. 284 U.S. 

284. 76 L.Ed. 295—Hoffman v. 

State of Missouri ex rel. Foraker. 
47 S.Ct. 486, 274 U.S. 21. 71 L.Ed. 
905, afllrming State ex rel. Foraker 
v. Hoffman. 274 S.W. 362, 309 Mo. 
625. 

D.C.—Harris v. American Ry. Ex¬ 
press Co.. 12 F.2d 487, 56 App.D.C. 
264, certiorari denied American Ry. 
Express Co. v. Harris, 47 S.Ct. 92, 
273 U.S. 695. 71 L.Ed. 846. 

Ill.—Taylor v. Southern Ry. Co.. 269 
Ill.App. 271, reversed on other 
grounds 182 N.E. 805, 350 Ill. 139. 
Mass.—Trojan Engineering Corpora¬ 
tion V. Green Mountain Power Cor¬ 
poration, 200 N.E. 117. 

Minn.—^Boright v. Chicago. R. I. &, P. 
R. Co., 230 N.W. 467, 180 Minn. 
62. 

N.Y.—Murnan v. Wabash Ry. Co., 221 
N.T.S. 332. 220 App.Div. 218. af¬ 
firmed 226 N.Y.S. 393, 222 App.Div. 
833, and reversed on other grounds 
158 N.E. 608, 246 N.Y. 244, 54 A. 
L.R. 1622. 

Tex.—St. Louis, etc., R. Co. v. Bo- 
shear, Civ.App., 108 S.W. 1032, af¬ 
firmed 118 S.W. 6, 102 Tex. 76—St. 
Louis, etc., R. Co. v. Moon, 103 S. 

W. 1176. 47 Tex.Civ.App. 209. 

Ooatraot diaooBneoted with Interstate 

hnslaesB 

A statute authorizing action in any 
county in which Jurisdiction of de¬ 
fendant can legally be obtained, on 
cause of action arising in another 
state, does not, as applied to action 
against foreign corporation for 
breach of contract made and to be 


performed in another state for erec¬ 
tion of a building, and wholly dis¬ 
connected with its interstate busi¬ 
ness, violate the commerce clause, or 
the due process or equal protection 
clauses, of the United States consti¬ 
tution.—O’Brien v. Southern Bell 
Telephone & Telegraph Co., D.C.Ala.. 
292 F. 379. 

93. U.S.—International Milling Co. 
V. Columbia Transp. Co., 54 S.Ct. 
797, 292 U.S. 611, 78 L.Ed. 1396. re¬ 
versing 250 N.W. 190, 189 Minn. 
516, certiorari granted 54 S.Ct. 228. 
290 U.S. 622, 78 L.Ed. 542. 

Ark.—American Ry. Express Co. v. 
H. Rouw Co., 294 S.W. 416, 174 
Ark. 6—American Ry. Express Co. 
V. H. Rouw Co.. 294 S.W. 401, 173 
Ark. 810. 

Miss.—Clark v. Louisville & N. R. 

Co.. 130 So. 302. 158 Miss. 287. 

N.Y.—Cohen v. Delaware, L. & W. 

R. Co.. 269 N.Y.S. 667, 150 MIsc. 
450—Johnston v. Atlantic Coast 
Line R. Co., 217 N.Y.S. 758, 128 
Misc. 82. 

94. U.S.—Denver & R. G. W. R. Co. 
V. Terte, Mo., 52 S.Ct. 152, 284 U. 

S. 284. 76 L.Ed. 295—Michigan 

Cent. R. Co. v. Mix, Mo., 49 S.Ct. 
207, 278 U.S. 492, 73 L.Ed. 470. 
conformed to State ex rel. Michi¬ 
gan Cent. R. Co. v. Mix, 22 S.W.2d 
1116—^Atchison, T. & S. F. Ry. Co. 
V. Wells, Tex., 44 S.Ct. 469, 265 U. 
S. 101, 68 L.Ed. 928, reversing, C. 
C.A., 285 F. 869, certiorari granted 
43 S.Ct. 619, 261 U.S. 612, 67 L.Ed. 
826. 

N.Y.—N. V. Brood en Beschuitfa- 
briek V/H John Simons v. Alumi¬ 
num Co. of America, 248 N.Y.S. 
460, 231 App.Div. 693, reversing N. 
V. Brood en Beschuitfabriek Co. v. 
Aluminum Co. of America, 239 N. 
Y.S. 702, 136 Misc. 349—Miele v. 
Chicago, M., St. P. & P. R. Co., 270 
N.Y.S. 788. 

affsot of plaintiff’s rssldsney 

Plaintiff’s residency in state 
wherein suit is brought against for¬ 
eign carrier has weight in determin¬ 
ing whether suit will unreasonably 
Interfere with interstate commerce, 

498 


but has no bearing on question 
whether carrier was doing business 
within state so as to have subjected 
Itself to state court’s Jurisdiction.— 
Gloeser v. Dollar S. S. Lines, 256 N. 
W. 666, 192 Minn. 376, 95 A.L.R. 
1170. 

95. U.S.—Denver & R. G. W. R. Co. 
V. Terte, Mo.. 52 S.Ct. 152, 284 U.S. 
284. 76 L.Ed. 295. 

96. U.S.—Panstwowe Zaklady Gra- 
viozne v. Automobile Ins. Co. of 
Hartford, D.C.N.Y., 36 F.2d 504. 

Xalntenanoe of bank aocoimt In state 
A state’s courts are without Juris¬ 
diction of cause of action for person¬ 
al injuries, sustained in another 
state, against foreign corporation 
maintaining bank account in state 
for convenience in conducting inter¬ 
state and foreign commerce, but car¬ 
rying on no activities in stale ex¬ 
cept to solicit business for commerce 
not touching state, since mainte¬ 
nance of action in state would con¬ 
stitute unreasonable burden on in¬ 
terstate and foreign commerce.—Bal¬ 
timore Mail S. S. Co. V. Fawcett, 199 
N.E. 628, 269 N.Y. 379, 104 A.L.R. 
1068, conformed to 287 N.Y.S. 159, 
247 App.Div. 739, certiorari denied 
Madsen v. Baltimore Mall S. S. Co., 
56 S.Ct. 939, 298 U.S. 675, 80 L.Ed. 
1396. 

97. Minn.—Gloeser v. Dollar S. S. 
Lines, 256 N.W. 666. 192 Minn. 376, 
96 A.L.R. 1470. 

98. Minn.—Gloeser v. Dollar S. S. 
Lines, supra. 

99. N.Y. — Rojzenblitt v. Polish 
Trans-Atlantic Shipping Co., 293 
N.Y.S. 79, 162 Misc. 251—Jacobson 
V. Baltimore & O. R. Co., 291 N.Y. 
S. 628, 161 Misc. 268. 

1. N.Y.—Ball V. Nippon Yusen (Ka- 
bushiki) Kaisha, 256 N.Y.S. 298, 
148 Misc. 243, affirming 263 N.Y.S. 
260, 142 Misc. 201—Brown v. Ca¬ 
nadian Pac. Ry. Co., 266 N.Y.S. 
294, 148 Misc. 239—^Baltimore Pub. 
Co. V. Swedish-Amerlca Mexico 
Line, 266 N.Y.S. 284, 143 Misc. 229. 
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comincrce.2 

A federal court has jurisdiction to try suits under 
the Federal Employers’ Liability Act in a district or 
state where defendant is doing business, notwith¬ 
standing that the cause of action arose elsewhere 
even though interstate commerce is burdened.^ 

Decree; injunction. A decree requiring a rail¬ 
road to perform its contract docs not violate the 
commerce clause where the burden on interstate 
commerce is, at most, slight or indirect.^ An in¬ 
junction issued at the suit of a state railroad com¬ 
mission to restrain the discontinuance of the oper¬ 
ation of an interstate railroad is void.® An injunc¬ 
tion obtained by the owner of a ferry franchise 
against a competitor without a franchise to re¬ 
strain him from operating a ferry within certain 
limits is not an interference with interstate com¬ 
merce.® 

The Connally Act of February 22, 1935, c 18, 15 
U.S.C.A. §§ 715-715 I, which authorizes a district 
court to enjoin persons from dealing in contraband 
oil, is not an improper regulation of interstate com¬ 
merce by the federal government.'^ 


§ 139. Execution of Judicial Process 

A corporation is not immune from the ordinary proc¬ 
ess of the courts of the state by the fact that It Is en¬ 
gaged exclusively in interstate commerce, but a state 
may not authorize service of process In a manner which 
unduly burdens Interstate commerce. Where a nonresi¬ 
dent corporation is subject to suit in the Jurisdiction, at¬ 
tachment of its property may be resorted to. 

The mere fact that the business carried on by a 
corporation is entirely interstate in character, in 
itself, docs not render such corporation immune 
from the ordinary process of the courts of a state.® 
Service of process on the local agent or manager 
of a foreign corporation engaged in interstate com¬ 
merce in a suit by a resident of the state on a cause 
of action arising in the state is not in violation of 
the commerce clause of the United Stales constitu¬ 
tion.® Service on the soliciting or managing agent 
of a railroad or other foreign corporation, which 
has lines or is carrying on business within the state 
in such sense as to manifest its presence therein, is 
valid even as to actions hy nonresidents and where 
the cause of action has arisen outside the state 
but such a service in a suit by a nonresident on a 
cause of action arising outside the state is invalid 


a. N.Y.—Ilojzonblitt v. Polish Truns- 
Atlantle Shipping Co.. 29:i N.Y.S. 
79. 162 Misc. 261. 

3. TT.S.—Chesapeake & Ohio Ry. Co. 

v. Vipror. C.C.A.Ohio, 90 F 2d 7. af- 
nrmlnB:. D.C., 17 F Supp. 602. cer¬ 
tiorari denied 58 S.Ct. 25. 302 U.S. 
705—Wood V. P(‘l.qware & H. R. 
Corporation, C.C.A.N.Y.. 63 F.2d 

235. reversing. P.C., 1 F.Supp. 218 
—Southern Ry. Co. v. Cochran. C. 
C.A.Ky., 56 F.2d 1019—Doyle v. 
Northern Pac. Ry. Co., D C.Mlnn.. 
55 F.2d 708—Beem v. Illinois Cent. 

R. Co.. D.C.Minn.. 65 F.2d 708. 

4. Tex.—Nueces Valley Townsite 
Co. V. San Antonio, U. & G. R. Co., 
67 S.W.2d 215. 123 Tex. 167, re¬ 
versed on other grounds San An¬ 
tonio, U. & G. R. Co. V. Nueces 
Valley Townsite Co., Civ.App., 34 

S. W.2d 391. 

Xaintenano* of maohino shops at 
certain place 

Enforcement of decree requiring 
railroad to maintain its division 
headquarters and machine shops at 
place it had contracted to keep them 
would not Impose undue burden on 
interstate commerce.—Nueces Valley 
Townsite Co. v. San Antonio, supra. 
GoastmctlOB of viaduct 
A decree requiring a railroad to 
construct a viaduct at its own ex¬ 
pense in accordance with a municipal 
ordinance, which the company had 
accepted as a contractual obligation, 
has been held not Invalid as impos¬ 
ing a burden on interstate commerce. 
—^Kansas City v. Kansas City Ter¬ 


minal Ry. Co., 25 S.W.2d 1056, 324 

Mo. 882. 

& Fla.—^Atlantic Coast Line R. Co. 
v. State, 143 So. 256. 106 Fla. 278. 

Oh Ky.—Tri-State Ferry Co. v. Bir- 
ney. 31 S.W.2d 932, 235 Ky. 640. 
appeal dismissed 51 S.Ct. 349, 283 

U.S. 868, 76 L.Ed. 1471. 

7. U.S.—Griswold v. President of U. 
S., C.C.A.La., 82 F.2d 922. 

8 . U.S.—Natural Gas Pipeline Co. of 
America v. Slattery, Ill., 68 S.Ct. 
199, 302 U.S. 300, 82 L.Ed. 276— 
Davis V. Farmer s' (''o-op. Equity 
Co.. 43 S.Ct. 656, 262 U.S. 312, 67 
L.Ed. 996, reversing on other 
grounds Farmers’ Co-op. Equity 
Co. v. Payne, 186 N.W. 130, 150 
Minn. 534—^Knapp v. Bullock Trac¬ 
tor Co.. D.C.Cal., 242 F. 6 J3. 

Ala.—McWhorter v. Williams, 166 
So. 309. 228 Ala. 632. 

Cal.—Winfield v. United Fruit Co., 
24 r.2d 247, 135 Cal.App. 791. 

Fla.—George A. Hormel & Co. v. 
Ackman. 158 So. 171, 117 Fla. 419. 

Minn.—Dahl v. Collette, 279 N.W. 
661. 

Miss.—Clark v. Louisville & N. R. 
Co., 130 So. 302. 158 Miss. 287. 

Mo.—State ex rel. Ferrocarriles Na- 
cionales De Mexico v. Rutledge, 66 
S.W.2d 28. 331 Mo. 1015, 86 A.L.R. 
1376, certiorari denied Perrocar- 
rlles Nacionales De Mexico v. Rut¬ 
ledge. 63 S.Ct. 689, 289 U.S. 746, 77 
L.Ed. 1492. 

I Pa.—Shambe v. Delaware & H. R. 
Co.. 135 A. 765, 288 Pa. 240. 

I Tex.—Conques v. Louisiana Western 
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Ry. Co., Civ.App., 295 8.W. 936. af- 
finned Louisiana Western Ry. Co. 

V. Conques, Corn.App., 10 S.W.2d 
975. 

12 C.J. p 118 note 55. 

9. Mass.—Stein v. Canadian Pac. S. 
S.. 11 N.E.2d 457—Atlantic Nat. 
Bank of Boston v. Hupp Motor Car 
Corporation, 10 N.E.2d 131. 

Wis.—Petition of Northfleld Iron Co., 
277 N.W. 168. 

10. U.S.—Griffln v. Seaboard Air 
Line Ry. Co., D.C.Mo.. 28 P.2d 998. 

Minn.—Wolf v. Chieago, M., St. P. & 
P. K. Co., 230 N W. 826. 180 Minn. 
310—Iloch V. Byram, 230 N.W. 823, 
180 Minn. 298—Witort v. Chicago 
& N. W. Ry. Co.. 226 N.W. 934. 178 
Minn. 261 — Winders v. Illinois 
Cent. R. Co., 223 N.W. 291, 177 
Minn. 1, reargument denied 226 N. 

W. 213, 177 Minn. 1—Gegere v. 
Chicago & N. W. Ry. Co., 220 N. 
W. 429, 175 Minn. 96—Kohbe v. 
Chieago & N. W. Ry. Co., 216 N. 
W. 543, 173 Minn. 79—Erving v. 
Chicago & N. W. Ry. Co., 214 N.W. 
12, 171 Minn. 87. 

N.C.— Steele v. W^estern Union Tele¬ 
graph Co., 173 S.E. 583, 206 N.C. 
220 . 

61 C.J. p 445 note 38. 

Btstnts requiring appointment of 
agent 

Statute requiring foreign corpora¬ 
tion. transacting business In state, to 
appoint agent to accept service of 
process does not violate commerce 
clause of federal constitution.—Br- 
ving V. (-hicago &. N. W. Ry. Co., 214 
N.W. 12, 171 Minn. 87. 
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where the corporation has no lines or is not doing 
business within the state other than that which is 
a recognized part of its interstate transportation.^^ 
What constitutes doing business within the state as 
applied to foreign corporations engaged in interstate 
or foreign commerce transactions is considered in 
the CJ.S. title Corporations § 1840, also 14 a C.J. p 
1283 note 3 et seq. A statute which denies to a non¬ 
resident carrier the right to engage in interstate 
commerce in the state unless, with respect to serv¬ 
ice of process, it submits to the same treatment as 
residents is unconstitutional. ^ statute requiring 

the appointment of the secretary of state or another 
state officer as the agent of a foreign corporation 
doing business within the state for service of proc¬ 
ess is not invalid on the ground that a foreign cor¬ 
poration cannot be made to conform to conditions 
precedent to engage in interstate commerce in the 
state,but service on a state officer is not author¬ 
ized where the corporation is engaged exclusively 
in interstate commerce and is not doing business 
within the state.^^ 


The service of process from a state court on a 
citizen of another state who is at the time of serv¬ 
ice traveling through the former state in order to 
attend court in a third state as a witness for, and 
at the request of, a citizen of the state wherein the 
service is made does not constitute an unlawful 
interference with interstate commerce.^® A stat¬ 
ute making the driver of an automobile amenable 
to process although he leaves the state and although 
he be engaged in interstate commerce while within 
the state, is not invalid as an arbitrary interference 
with interstate commerce.^® 

The appointment by a state court of a receiver of 
the property of a foreign corporation engaged in 
interstate commerce does not amount to an unlaw¬ 
ful interference with the right of the corporation 
to transact interstate commcrce.^7 

Garnishment or attachment Where a carrier or 
other nonresident corporation is subject to a suit 
by plaintiff within the state, an attachment or gar¬ 
nishment of its property is not invalid as a burden 
on interstate commerce,^* even though the property 


11. U.S.—Davis V. Farmers’ Co-op. i 
Equity Co., 43 S.Ct. 556, 262 U.S. 
312, 67 L.Ed. 996. reversinR Farm¬ 
ers’ Co-op. Equity Co. v. Payne, 186 
N.W. 130, 150 Minn. 534—Livings¬ 
ton V. Chesapeake & O. Ry. Co., 
D.C.Okl., 18 F.Supp. 863—Weinard 
V. Chicago, M. & St. P. Ry. Co., 

D. CMinn., 298 F. 977. 

Ohio.—Iron City Produce Co. v. 
American Ry. Express Co., 163 N. 

E. 316, 22 Ohio App. 165. 

Tenn.—Louisville & N. R. Co. v. 

Ragan, 113 S.W.2d 743. 

Traveling ealeeman 

A statute construed to permit serv¬ 
ice on a foreign corporation by de¬ 
livery of a copy of a writ on a trav¬ 
eling salesman simply in the state 
to solicit orders, would constitute an 
unlawful restriction on interstate 
commerce.—Bauch v. Weber Flour 
Mills Co., 238 S.W. 581, 210 Mo.App. 
666 . 

18. N.T.—Guerin Mills v. Barrett, 
173 N.E. 553, 254 N.Y. 380, revers¬ 
ing 237 N.Y.S. 787, 228 App.Div. 
609, which affirmed 234 N.Y.S. 326, 
134 Misc. 256. 

Zrrevoeable appointment of agent 

A statute, permitting foreign cor¬ 
porations to do transportation busi¬ 
ness only on condition of irrevocable 
appointment of agent for service of 
process is void as applied to carrier 
doing interstate business.—Guerin 
Mills V. Barrett, supra. 

13. U.S.—Sullivan v. Canadian Pac. 

Ry. Co., D.C.Mass., 22 F.Supp. 95. 
Va.—^American Ry. Express Co. v. 
Richmond Hardware Co., 141 S.E. 
269, 149 Va. 220, error dismissed 49 
S.Ct. 94, 278 U.S. 574. 73 L.Ed. 


614, and certiorari denied 49 S.Ct. 
177, 278 U.S. 652, 73 L.Ed. 562— 
American Ry. Expre.ss Co. v. New¬ 
comb, 141 S.E. 259, 149 Va. 219. 
error dismissed 49 S.Ct. 9 4, 278 U. 
S. 574, 73 L.Ed. 614, and certiorari 
denied 49 S.Ct. 177, 278 US. 652, 
73 L.Ed. 562—^American Ry. Ex¬ 
press Co. V. G. T. Elliott. Jn<'.. 141 
S.E. 259, 149 Va. 218, error dis¬ 
missed 49 S.Ct. 94, 278 U.S. 574, 73 
L.Ed. 514, and certiorari denied 19 
S.Ct. 177, 278 U.S. 652. 73 L.Ed. 
662—American Ry. Express Co v. 
Fleishman. Morris & Co., 141 S.E. 
253, 149 Va. 200, error dismissed 
American Ry. Express Co. v. 
Fleischmann, Morris & Co., 49 S.Ct. 
94, 278 U.S. 674, 73 L.Ed. 514, and 
certiorari denied 49 S.Ct. 177, 278 
U.S. 652, 73 L.Ed. 662. 

Ganoellstion of Uoobbo to do hnsiaoss 
In action against foreign corpora¬ 
tion baaed on unlawful sale of un¬ 
registered corporate stock within 
state while corporation was conduct¬ 
ing business in state as licensed 
stockbroker, service of summons on 
corporation by service on commis¬ 
sioner of securities, who had l>een 
given irrevocable power of attorney 
to accept service for corporation, 
was held valid, notwithstanding can¬ 
cellation of corporation’s license to 
do business within state prior to in¬ 
stitution of suit, as against conten¬ 
tion that construction of statute to 
validate such service would consti¬ 
tute unconstitutional burden on in¬ 
terstate commerce.—Streissguth v. 
Chase Securities Corporation, 268 N. 
W. 638, 198 Minn. 17. 

14. Ark.—H. J. Heinz Co. v. Duke, 
116 S.W.2d 1039. 
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15. U.S.—Holyoke, etc., Ice Co. v. 
Ambden. C.C.Mass., 55 F. 593, 21 
L.H.A. 319. 

16. N.Y.—Sweet v. Miller, 264 N.Y. 
S. 565, 147 Misc. 806. 

17. U.S.—Palmer v. Texas, Tex., 29 
S.Ct. 230, 212 U.S. 118, 53 L.Ed. 
435—McKinney v. Kansas Natural 
Gas Co., D.C.Kan., 206 F. 772, af¬ 
firming 209 F. 300, 126 C.C.A. 226. 

18. U.S.—Natural Gas Pipeline Co. 
of America v. Slattery, Ill., 58 S. 
Ct. 199, 302 U.S. 300, 82 L.Ed. 276 
—International Milling Co. v. Co¬ 
lumbia Transp. Co., 54 S.Ct. 797, 
292 U.S. 611, 78 L.Ed. 1396, revers¬ 
ing 250 N.W. 190, 189 Minn. 516, 
following 250 N.W. 186, 189 Minn. 
507, certiorari granted 54 S.Ct. 228, 
290 U.S. 622, 78 L.Ed. 642—State of 
Missouri ex rel. St. Louis, B. & M. 
Ry. Co. v. Taylor, 45 S.Ct. 47, 266 
U.S. 200, 69 L.Ed. 217, 42 A.L II. 
1232, affirming State ex rel. St. 
Louis, B. & M. Ry. Co. v. Taylor, 
251 S.W. 383, 298 Mo. 474. 

Ga.—Pere Marquette Ry. Co. v. Tif- 
ton Produce Co., 172 S.E. 727, 48 
Ga.App. 286. 

Mass.—Cressey v. Erie R. Co., 180 
N.E. 160, 278 Mass. 284. 

Miss.—Illinois Cent. R. Co. v. Terry, 
102 So. 391, 137 Miss. 371. 

Bank deposit 

Proceeding to attach foreign rail¬ 
way company’s bank deposit in aid 
of action on its notes was held not 
to Interfere with or burden foreign 
commerce unnecessarily and unrea¬ 
sonably, so as to deprive state court 
of Jurisdiction.—State ex rel. Fer- 
rocarriles Nacionales De Mexico v. 
Rutledge. 66 S.W.2d 28. 831 Mo. 1015, 
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attached consists of cars or other instrumentalities 
of commerce;^® but attachment or garnishment of 
property of a foreign corporation which is not sub¬ 
ject to a suit by plaintiff in the jurisdiction is in¬ 
valid, for the prohibition against burdening inter¬ 
state commerce by suit cannot be avoided by at¬ 
taching property of a nonresident.^^ Jurisdiction 
and venue of foreign corporations engaged in inter¬ 
state commerce is considered in § 138 above. In¬ 
terstate commerce is not unlawfully interfered with 
by the attachment or garnishment of a debt or fund 
arising out of an interstate transaction,21 such as 
traffic balances due a carrier ,22 nor by the seizure 
under judicial process of articles of interstate com¬ 
merce before transit has begun or after transit has 
ended,23 but an article which is being transported 
through the state cannot be attached.24 A statute 
which provides that goods delivered to a carrier for 
which a negotiable bill of lading has been issued 
cannot be attached unless the bill is surrendered or 


§ 141 

its negotiation enjoined does not interfere with in¬ 
terstate commerce.23 

§ 140. Recording Statutes 

A state may require leases or mortgages held by 
nonresidents or persons engaged In interstate commerce 
to be recorded. 

A stale statute requiring every person or corpo¬ 
ration operating a railroad in the state under a 
lease to have such lease recorded is not void as an 
interference with interstate commerce .26 While a 
statute of one state requiring all personal property 
mortgages to be recorded has been construed not to 
apply to mortgages on vcssels,27 another state stat¬ 
ute imposing a penalty on a mortgagee whose mort¬ 
gage has been satisfied, for failure to enter satis¬ 
faction of record after being requested so to do, has 
been held not to be void as an interference with in¬ 
terstate commerce, even as applied to mortgages 
held by nonresident mortgagees.28 


COMMERCE 


V. INTERSTATE COMMERCE COMMISSION 


§141. Creation and Status 

The interstate commerce commission is a statutory 
administrative board having legal entity and exercising 
quasi-Judiciai and limited legislative powers. 

The interstate commerce commission was created 


by an act of congress for the purpose of promoting 
and facilitating interstate commerce,23 and in or¬ 
der so to regulate and control such commerce as to 
assure just dealing between the carriers thereof and 
the pul)lic.33 This commission is an administrative 
board exercising administrative j)Owers,2i but it is 


85 A.L.H. 1375, certiorari denied For- 
roffirriles Nacionalea Do Mexico v. 
Rutledge, 53 S.Ct. C89. 289 U.S. 746, 
77 L.Ed. 1492. 

19. U.S.—Atchison, T. * S. F. Ry. 

Co. V. Wells, Tex., 44 S Ct. 469. 265 

U. S. 101, 68 L.Ed. 928, reversing on 
other grounds, C.(\A., 285 F. 369, 
in which ccrlHir.iri granted 43 S.Ct. 
519, 261 U.S. 612. 67 L.Ed. 826— 
Davis V. Cleveland, etc., R. Co., 
Iowa, 30 SCI. 463, 217 U.S. 1.57, 54 
L.Ed. 708, 27 L.R.A.,N.S.. 823, 18 
Ann.Cas. 907, reversing, C.C., 146 
F. 403. 

Ga.—Southern Pac. Co. v. Di Cris¬ 
tina, 127 S.E. 151, 33 Ga.App. 439. 
Minn.— Hosenblet v. l‘ere Marquette 
Ry. Co., 202 N.W. 56, 162 Minn. 56. 
Miss.—Illinois Cent. R. Co. v. Terry, 
102 So. 391, 137 Miss. 371. 

12 C.J. p 119 note 59. 

However, before the ruling by the 
supreme court of the United States, 
there had been an irreconcilable con¬ 
flict in the decisions of the state 
courts.—Davis v. Cleveland, etc., R. 
Co., supra—28 C.J. p 85 notes 99, 1. 
ao. U.S.—Denver & R. G. W. R. Co. 

V. Terte, Mo.. 52 S.Ct. 152, 284 U. 
S. 284. 76 L.Ed. 295—Atchison, T. 
& S. F. Ry. Co. v. Wells, Tex., 44 
S.Ct. 469, 265 U.S. 101, 68 L.Ed. 
928, reversing, C.C.A.. 285 F. 369. 


in which certiorari granted 4 3 S. 
Ct. 519. 261 U.S. 612, 67 L.Ed 826 
—Louisville & N, R. Ci». v. 
Deutsche DampfschifEfart.s-Ccsj'll- 
schuft, D.C.Ala., 43 F.2d 651—Bohn 
V. Norfolk & W. Ry. Co., DC.NY., 
22 F.Supp. 481. 

La.—^W. H. Hodges & Co. v. Pennsyl¬ 
vania R. Co., 128 So. 52. 14 La.App. 
285, affirmed 132 So. 115, 171 La. 
699. 

ai. U.S.—Davis v. Cleveland, etc.. R. 
Co.. Iowa, 30 S.Ct. 463, 217 U.S. 
157, 54 L.Ed. 708. 27 L.R.A..N.S., 
823, 18 Ann.Cas. 907. 

Minn.—Starkey v. Cleveland, etc., R. 

Co., 130 N.W. 510, 114 Mmn. 27. 

12 C.J. p 118 note 57. 
aa. U.S.—State of Missouri ex rel. 
St. Louis. B. & M. Ry. Co. v. Tay¬ 
lor. 45 S.Ct. 47, 266 U.S. 200. 69 L. 
Ed. 247. 42 A.L.R. 1232, affirming 
State GX rel. St. Louis, B. & M. 
Ry. Co. V. Taylor, 251 S.W. 383, 
298 Mo. 474—Atchison, T. & S. F. 
Ry. Co. V. Wells, Tex., 44 S.Ct. 469, 
266 U.S. 101, 68 L.Ed. 928, revers¬ 
ing on other grounds, C.C.A., 285 F. 
369, in which certiorari granted 43 
S.Ct. 519. 261 U.S. 612, 67 L.Ed. 
826. 

Miss.—Clark v. Louisville & N. R. 

Co., 130 So. 302, 168 Miss. 287. 

Va. — Lefebvre-Armistead Co. v. 
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Southern l»ac. Co., 128 S.E. 244, 142 
Vu. 800. 

23. Mass.—Rosenbush v. Bernhel- 
mer, 97 N.E. 981. 211 Mass. 146, 
Ann.CRs.l913A 1317. 

Minn.—Burkee v. Great Northern R. 

Co., 158 N.W. 41, 133 Minn. 200. 

Mo.—Landa v. IToIi’k, 31 S.W. 900, 
129 Mo 663. 50 Am.S.R. 459. 

12 C.J. p 118 note 58. 

24. U.S.—Richmirt* v. Legg, D.C.Ga., 
3 F.Supp. 787. 

25. Pa.—Stamford Rolling Mills Co. 
V. Erie R. Co., 101 A. 823, 257 Pa. 
507. 

26b Ky.—Corn. v. Chesapeake, etc., 
R. Co . 40 S.AV. 250. 101 Ky. 159, 19 
Ky.L. 829. 

27. Fla.—Cunningham v. Tucker, 14 
Fla. 251. 

28. Ala.—George F. Dittman Bool, 
etc., Co. V. Mixon, 24 So. 847, 120 
Ala. 206. 

29. U.S.—Philadelphia, etc., R. Co. 
V. U. S, D.C.Pa.. 219 P. 988. 

30. N.Y.—Davis v. Rochester Can 
Co., 221 N.y.S. 666, 220 App.Dlv. 
487. reversing 207 N.Y.S. 33, 124 
Misc. 123, and affirmed Mellon v. 
Rochester Can Co., 161 N.E. 166, 
247 N.Y. 621. 

31. U.S.—Moftat Tunnel League v. 
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not a court, and has no judicial power,*2 although 
it has and exercises a quasi-judicial power.22 It 
originally had no legislative powers,*^ and at pres¬ 
ent, except within its statutory realm of making 
rules and regulations governing interstate com¬ 
merce,26 it is not considered to be a legislative 
body.26 The commission is a body corporate enti¬ 
tled to sue and to be sued in its own name.27 

§ 142. Jurisdiction, Powers, and Functions 

a. Jurisdiction in general 

b. Authority, powers, and functions 

a. Jurisdiction in General 

The interstate commerce commission is a body of 
limited Jurisdiction, such being strictly statutory. 

The jurisdiction of the interstate commerce com¬ 
mission is strictly statutory and cannot be extended 
over subjects other than those defined by the act 
under which it is organized.^* The jurisdiction of 
the commission is restricted to the regulation of 
commerce, and not to the regulation of railroads. 


except in so far as they are instruments of com- 
merce,2® and every ground of its jurisdiction as de¬ 
fined by the original statute “relates directly or in¬ 
directly to the transportation of persons and freight 
by carriers at fair and reasonable rates, and with 
absolute impartiality as to facilities and accommo- 
dations.”^® 

Where the commission would otherwise have ju¬ 
risdiction over a carrier, its jurisdiction is not af¬ 
fected by the fact that a receiver has been appointed 
for the company,^! and prior leave of a court which 
has appointed a receiver is not necessary to entitle 
a shipper to comfdain against such receiver in a pro¬ 
ceeding before the commission or to give the com¬ 
mission jurisdiction in such proceeding.^^ 

Nature of carricr^s business in general. The pur¬ 
view of the original Interstate Commerce Act was 
limited to commerce between the states carried on 
by railroads.^2 gy ^he Hepburn Act of 1906, held 
to be a valid exercise of the power of congress to 
regulate commerce,the scope of the act was en¬ 
larged to include oil pipe lines,^® express compa- 


U. S.. D.C.Del., 59 P.2d 760. af¬ 
firmed 63 S.Gt. 543. 289 U.S. 113, 
77 L.Ed. 1069—Peniis»ylvania R. 
Co. V. U. S.. D.C.Pa., 40 F.2d 921— 
W. A. Hover & Co. v. Denver & R. 
O. W. R. Co., C.C.A.C 0 I 0 .. 17 F.2d 
881—U. S. ex rel. Kansan City 
Southern Ry. Co. v. Interstate 
Commerce Commission, D.C.D.C., 
18 F.Supp. 94. 

D.C.—U. S. ex rel. Chicag^o Great 
Western R. Co. v. Interstate Com¬ 
merce Commission. 71 F.2d 336, 63 
App.D.C. 215, certiorari granted 55 
S.Ct. 98, 293 U.S. 645. 79 L.Ed. 
650, affirmed 56 S.Ct. 326. 294 U.S. 
50. 79 L.Ed. 752, rehearing denied 
55 S.Ct. 504, 294 U.S. 731, 79 L.Ed. 
1261. 

Ill.—Wlntersteen v. National Co¬ 
operage & Wooden ware Co., 197 N. 
E. 578, 361 Ill. 95. 

N.Y.—Davis v. Rochester Can Co., 
221 N.Y.S. 666, 220 App.Div. 487, 
reversing 207 N.Y.S. 33. 124 Misc. 
123, and affirmed Mellon v. Roches¬ 
ter Can Co., 161 N.E. 166. 247 N.Y. 
621—Cantor v. Pennsylvania R. 
Co., 270 N.Y.S. 346, 150 Misc. 844, 
reversed on other grounds 278 N.Y. 
S. 448, 155 Misc. 805. 

12 C.J. p 120 note 92. 

32. N.Y.—Davis v. Rochester Can 
Co., 221 N.Y.S. 666, 220 App.Div. 
487, reversing 207 N.Y.S. 33. 124 
Misc. 123, and affirmed Mellon v. 
Rochester Can Co., 161 N.E. 166, 
247 N.Y. 521—Cantor v. Pennsyl¬ 
vania R. Co., 270 N.Y.S. 346, 160 
Misc. 844, reversed on other 
grounds 278 N.Y.S. 448, 165 Misc. 
805. 

12 C.J. p 120 note 98. 


33. U.S.—MofTat Tunnel League v. 

U. S.. D.C.Del.. 59 F.2d 760, af¬ 
firmed 53 set. 643. 289 U.S. 113, 77 
L Ed. 1069—Pennsylvania R. Co. 

V. U. S., D.C.Pa., 40 F.2d 921—\V. 
A. Hover Sc Co. v. Denver & R. O. 

W. R. Co.. C.C.A.C 0 I 0 ., 17 F.2d 881. 
N.Y.—Davis v. Rochester Can Co.. 

221 N.Y.S. 666. 220 App.Div. 487, 
reversing 207 N.Y.S. 33, 124 Mine. 
123, and affirmed Mellon v. Roches¬ 
ter Can Co.. 161 N.E. 166, 247 N. 
y. 521—Cantor v. iVnn.^ylvanla R. 
Co., 270 N.Y.S. 346, 150 Misc. 844, 
revers«*d on other grounds 278 N.Y. 
S. 448, 155 Misc. 805. 

12 C.J. p 120 note 94. 

34w U.S. — Interstate Commerce 

Commn. v. Cincinnati, etc., R. Co., 

Ohio. 17 S.Ct. 896, 167 U.S. 479, 42 
L.Ed. 243. 

12 C.J. p 120 note 95. 

35. Ill.—Wlntersteen v. National 
Cooperage & Wooden ware Co., 197 
N.E. 578, 361 Ill. 95. 

36. U.S.—W. A. Hover & Co. v. Den¬ 
ver & R. a W. R. Co.;, C.C.A.C 0 I 0 ., 
17 F.2d 881. 

37. N.Y.—Davis v. Rochester Can 
Co., 221 N.Y.S. 666, 220 App Div. 
487, reversing 207 N.Y.S. 33, 124 
Misc. 123, and affirmed Mellon v. 
Rochester Can Co., 161 N.E. 166, 
247 N.Y. 621. 

12 C.J. p 120 note 91. 

38. U.S.—Pennsylvania R. Co. v. 
Fox & London, C.C.A.N.Y., 93 F.2d 
669, certiorari denied Fox & Lon¬ 
don V. Pennsylvania R. Co., 68 S. 
Ct. 949, 304 U.S. 566, 82 L.Ed. 1532. 

N.Y.—Davis V. Rochester Can Co., 
221 N.Y.S. 666, 220 App.Div. 487. 
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reversing 207 N.Y.S. 33, 124 Mlse. 
123, and affirmed Mellon v. Roches¬ 
ter Can Co., 161 N.E. 166, 247 N.Y. 
621. 

12 C.J. p 120 note 97. 

Statutory authority rsgulred 

Interstate commerce commission, 
as body of limited jurisdiction, must 
find statutory authority for its ac¬ 
tion.—New York Cent. Securities 
Corporation v. U. S., D.C.N.Y.. 64 F. 
2d 122, affirmed 53 S.Ct. 45, 287 U. 
S. 12. 77 L.Ed. 138. 

39. Tex.—International-Great North¬ 
ern R. Co. V. Railroad Com’n, Civ 
App., 281 S.W. 1084, 1085, citing 
Corpus Juris. 

12 C.J. p 120 note 99. 

40. liS—Traders’, etc.. Union \. 
Philadelphia, etc.. R. Co., 1 Int. 
Com.Rep. 371, 374. 

41. U.S.—Troy Bd. of Trade v. Ala¬ 

bama Midland R. Co., 6 Int.Corn. 
Commn. 1 Troy Bd. of Trade v. 
Alabama Midland R. Co., 4 Int. 
Com.Rep. 348. ' 

N.Y.—Central Trust Co. v. Pittsburg, 
etc., R. Co., 101 N.Y.S. 837, 52 Misc. 
195. 

4i8. U.S.—Evans v. Union Pac. R. 
Co., 6 Int.Com.Commn. 520. 

43. U.S.—Village of Hubbard, Ohio 
V. U. S., D.C.Ohio, 278 F. 764, af¬ 
firmed U. S. V. Village of Hubbard, 
Ohio, 45 S.Ct. 160, 266 U.S. 474, 69 
L.Ed. 389. 

12 C.J. p 121 notes 1, 6. 

44. U.S.—U. S. V. Benson, 34 S.Ct. 
956, 234 U.S. 648, 68 L.Ed. 1459, 
modifying, Com.Ct., 204 F. 798. 

46. U.S.— Village of Hubbard, Ohio 
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nies,^® including joint stock associations,^^ and 
sleeping car companies.^® Under the amendment of 
1910, telegraph, telephone, and cable companies 
were added,and by the Federal Motor Carrier 
Act of 1935 the commission's jurisdiction was ex¬ 
tended to motor carriers.®® 

The term “railroads," as used in the act, includes 
all the bridges and ferries used or operated in con¬ 
nection with any railroad,®^ and a terminal railroad 
association composed of various bridge and terminal 
companies operating as common carriers by rail¬ 
road, is subject to regulation by the commission.®^ 
Also a private car company is within the jurisdic¬ 
tion of the commission.®® On the other hand, the 
act does not apply to water craft unless they arc 
used in connection with a railroad “under a com¬ 
mon control, management, or arrangement for a 
continuous carriage or shipment” from one state or 
territory of the United States to another, or to or 
from such state or territory from or to a foreign 


country.®^ The commission has no jurisdiction of 
stockyard companies,®® or companies maintaining 
and letting refrigerator cars,®® and a bridge com¬ 
pany that owns no cars, but solicits freight for the 
railroad companies which will furnish the cars and 
over whose line the freight is to go, and merely 
transfers such cars over its bridge, delivering them 
to the railroad companies furnishing the same and 
charging for its services its regular bridge toll, but 
making no charge for transporting freight contain¬ 
ed or carried in the car, is not within the jurisdic¬ 
tion of the commission.®*^ 

Under express exemptions provided for in the 
amended act, the commission's jurisdiction does not 
include spur, industrial, team switching, or side 
tracks located wholly within one state,®® and street, 
suburban, or interurban electric railways which are 
not operated as part of a general steam railroad 
system of transportation, or engaged in the general 
business of transporting freight.®® However, such 


V. U. S., D.C.Ohlo, 278 P. 754. af¬ 
firmed U. S. V. Village of Hubbard, 
Ohio. 4B S.Ct. 160, 266 U.S. 474, 69 
H.Pd. .S89. 

46. U.S.—Village of Hubbard. Ohio 
V. U. S.. supra. 

12 C.J. p 122 note 19. 
irndor tli« original act 

(1) Under the original Interstate 
Commerce Act the commLsslon did 
not have jurisdiction of express com¬ 
panies carrying on an express or par¬ 
cel business in the usual manner but 
not operating railroad lines.—State 
V. United States Exp. Co., 83 N.W. 
465, 81 Minn. 87. 50 L.R.A. 667, 83 
Am.S.R. 366—12 C.J. p 122 note 18. 

(2) However, where a railroad 
company itself conducted an express 
business, it was as to such business 
subject to the provisions of the act. 
—Pacifle Express Co. v. Seibert, C. 
C.Mo., 44 P. 310, affirmed 12 S.Ct. 
250, 142 U.S. 339, 35 U.Ed. 1035—U. S. 
V. Morsman, D.C.Mo., 42 F. 448—In re 
Express Cos., 1 Int.Com.Rep. 677. 

47. U.S.—^U. S. V. Adams Express 
Co., Ohio. 33 S.Ct. 878, 229 U.S. 381, 
57 L.Ed. 1237—U. S. v. American 
Express Co., D.C.N.Y., 199 F. 321. 

48. U.S.—Village of Hubbard, Ohio 
V. U. S., D.C.Ohlo, 278 F. 754, af¬ 
firmed U. S. V. Village of Hub¬ 
bard, Ohio, 45 S.Ct. 160, 266 U.S. 
474, 69 L..Ed. 389. 

49. U.S.—-Village of Hubbard, Ohio, 
V. U. S., supra.—See Smith v. Illi¬ 
nois Bell Telephone Co., Ill., 51 S. 
Ct. 65. 282 U.S. 133, 75 D Ed. 265. 
setting aside, D.C.. Illinois Bell 
Telephone Co. v. Moynihan, 38 F.2d 
77, and conformed to, D.C., Illinois 
Bell Telephone Co. v. Gilbert, 8 F. 
Supp. 686, reversed and cross ap¬ 


peal dismissed Lindheimer v. Illi¬ 
nois Bell Telephone Co., 54 S.Ct. 
658. 292 U.S. 151, 78 L.Ed. 1182. 
Minn.—Lind v. Western Union Tele¬ 
graph Co., 217 N.W. 486. 173 Minn. 
424. 

12 C.J. p 122 note 24. 

BOl Fla.—State ex rel. L. & L. 
Freight Lines v. Douglass, 169 So. 
389, 124 Fla. 579—L. & L. Freight 
Lines v. Douglass. 169 So. 370, 124 
Fla. 696. 

Preservation and safety of highways 

The commission has jurisdiction of 
commercial considerations appertain¬ 
ing to interstate truck business on 
highways under Motor Carrier Act, 
but preservation and safety of high¬ 
ways them.selvos is within jurisdic¬ 
tion of state commissions.—Thomp¬ 
son V. McDonald, C.C.A.Tex., 96 F.2d 
937. 

61. U.S. — Interstate Commerce 
Commn. v. Brimson, Ill., 14 S.Ct. 
1125, 154 U.S. 447, 38 L.Ed. 1047— 
Interstate Commerce Commn. v. 
Brimson, Ill., 15 S.Ol. 19, 155 U.S. 
3, 39 L.Ed. 49—Kentucky, etc.. 

Bridge Co. v. Limisvillc, etc., R. 
Co., C.C.Ky., 37 F. 567, 2 L.R.A. 
289, 2 Int Com.Rop. 351. 

12 C.J. p 122 note 17. 

52. U.S.—Terminal R. Ass*n of St. 
Louis V. U. S.. Mo.. 45 S.Ct. 5, 266 
U.S. 17. 69 L.Ed. 150. 

Mo.—Treadway v. Terminal R. R. 
Ass’n of St. Louis, App., 84 S.W. 
2d 143. 

Oompany oondnotlng wharfage 

bnetnees and furnishing terminal fa¬ 
cilities for a railroad and steamship 
system of which it forms a part and 
by which it is controlled through a 
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holding oompany is within the com- 
mlssion’.s jurisdiction. — Southern 
Pac. Terminal Co. v. Interstate Com¬ 
merce Commn., Tex.. 31 S.Ct. 279, 219 
U.S. 498, 55 L.Ed. 310. 

53. U.S. — Interstate Commerce 
Commn. v. Reichmann, 145 F. 235. 
54b Mass.—Philadelfihia Tapestry 
Mills V. New England S. S. Co.. 146 
N.E. 777, 251 Mass. 270. 

12 C.J. p 121 notes 1, 7. 

Not nnder “oominon arrangement'* 

A water carrier receiving merchan¬ 
dise from rail carrier and issuing 
bill of lading to shipper under sepa¬ 
rate contract with him was not tak¬ 
ing part in transportation under 
"common arrangement" with rail 
carrier.—U. S. v. Munson SS. Line, C. 
C.A.Md., 37 P.2d 681, affirming, D.C., 
3.3 F.2d 211. and certiorari granted 50 
S.Ct. 460, 281 U.S. 715, 74 L.Ed. 1136, 
affirmed 51 S.Ct. 360, 283 U.S. 43. 76 
L.Ed. 830. 

55. U.S.—Cotting v. Kansas City 
Stock-Yard.s Co., C.C.Kan., 82 F. 
839, reversed on other grounds 22 
S.Ct. 30, 183 U.S. 79. 46 L.Ed. 92. 

50. U.S.—Ellis V. Interstate Com¬ 
merce Commn., Ill., 35 S.Ct. 645, 
237 U.S. 434, 59 L.Ed. 1086. 

12 C.J. p 121 note 9. 

57. U.S.—^Kentucky, etc.. Bridge Co. 
V. Louisville, etc., R. Co., C.C.Ky., 
37 F. 667, 2 L.R.A. 289, 2 Int.Com. 
Rep. 351, appeal dismissed 13 S. 
Ct. 1048. 149 U.S. 777, 37 L.Ed. 964. 

58. Fla.—State v. Seaboard Air Line 
Ry. Co., 104 So. 602, 89 Fla. 419, 
39 A.L.K. 1362. 

12 C.J. p 121 note 10. 

59. Fla.—State v. Seaboard Air Line 
Ry. Co., supra. 

12 C.J. p 121 note IL 
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exemptions are narrowed and limited to effect the 
remedy intended,®® so the commission is considered 
to have jurisdiction to prevent unjust discrimination 
by electric railways of this character, against inter¬ 
state commerce, as is shown below in subdivision b. 
and it has jurisdiction over wholly electrified rail¬ 
ways whose business consists primarily oi inter¬ 
state freight traffic of a national character.®^ Also, 
it has a limited jurisdiction over street railroad 
companies operating within the District of Colum- 
bia.®2 In determining whether a railroad comes 
within these exemptions, due regard must be given 
to its history, its physical characteristics, its meth¬ 
od of operation, the character of the traffic handled, 
and its importance as an interstate carrier viewed 
from a national standpoint.®® 

Foreign or interstate character of carriers busi¬ 
ness. The Interstate Commerce Act does not con¬ 
fer jurisdiction on the interstate commerce commis¬ 
sion over all interstate commerce or traffic.®^ Its 
jurisdiction over transportation to or from a for¬ 
eign country is limited to that part of the transpor¬ 
tation which takes place in the United Stales,®® and 
it is without jurisdiction over ocean carriage of 
export and import traffic destined to, or coming 
from, nonadjacent foreign countries,®® although it 
has jurisdiction of foreign carriers engaged in 
transporting passengers and property for a continu¬ 
ous carriage or shipment from places in the United 
States to places in adjacent foreign countries.®*^ 

As to intra-state and interstate carriers it is 
held that two classes of carriers come within the 
scope of the act and hence within the jurisdiction 
of the commission—those engaged in interstate com- 

60. U.S.—Piedmont & N. Ry. Co. v. 

Interstate Commerce Commission, 

S.C.. 62 S.Ct. 541, 286 U.S. 299, 76 
L.Ed. 111.6, affirming, D.C., Inter¬ 
state Commerce Commission v. 

Piedmont & N. Ry. Co., 61 F.2d 
766. 

61. U.S. — Piedmont & N. Ry. Co. v. 

Interstate Commerce Commission, 
supra. 

62. D.C.—Capital Tract. Co. v. King, 

44 App.D.C. 316. 

63. U.S.—Interstate Commerce Com¬ 
mission V. Piedmont & N. Ry. Co., 

S.C., 61 F.2d 766, affirmed Pied¬ 
mont & N. Ry. Co. V. Interstate 
Commerce Commission, 62 S.Ct. 

641, 286 U.S. 299, 76 L.Ed. 1116. 

64. U.S.—Village of Hubbard. Ohio 
V. U. S., D.C.Ohio, 278 F. 764, af¬ 
firmed U. S. V. Village of Hubbard, 

Ohio. 45 S.Ct. 160, 266 U.S. 474, 69 
L.Ed. 389. 

66 . U.S.—New York & Pennsylvania 
Co. v. Davis, D.C.N.Y., 8 F.2d 662. 


merce and having independent facilities for through 
carriage from a point in one state to a point in 
another state, and those which have entered into a 
compact establishing a joint traffic rate, the ship¬ 
ments being interstate over through or continuous 
lines.®® The second class of carriers includes only 
those engaged in transportation “under a common 
control, management or arrangement for a continu¬ 
ous carriage or shipment.”®® To come within the 
meaning of the words “common control, manage¬ 
ment, or arrangement for a continuous carriage or 
shipment,” there need not be a control of the 
through line centered in a single source or author¬ 
ity, but, if the different carriers have invited in¬ 
terstate traffic over their roads, which is intended 
to be continuous, and have arranged their business 
so that the continuity of the shipment shall be pre¬ 
served, and have combined their several lines, and 
by preparatory measures have provided for the re¬ 
ception, carriage, and delivery of the traffic, it comes 
within the meaning of the statute.'^® Where a rail¬ 
road company whose road lies wholly within a state 
receives goods brought from beyond the state un¬ 
der through bills of lading and participates in 
through rates and charges according to a propor¬ 
tion previously agreed on, it thereby becomes part 
of a continuous line “under a common control, man¬ 
agement or arrangement for a continuous carriage 
or shipment,” and it is immaterial that it receives 
as its share the regular rate charged by it for lo¬ 
cal traffic.*^^ The commission has no jurisdiction 
of a carrier doing an intra-state business as to 
goods transported by it between two points in the 
same state,even as to a particular shipment which 
was begun or is to be completed in another state, 

commi».sion and in part undor con¬ 
trol of state, each in its own .sphere 
and by codperative action.—Missouri 
Pac. R, R. Corporation In Nebraska 
V. Nebraska State Ry. Commi.s.sion, 
C.C.A.Neb., 65 F.2d 657, certiorari de¬ 
nied 54 S.Ct. 72, 290 U.S. 656, 78 L. 
Ed. 568. 

66 . U.S.—Cincinnati, etc., R. Co. v. 
Interstate Commerce Commn., Ga., 
16 S.Ct. 700, 162 U.S. 184, 40 L.Ed. 

935. 

12 C.J. p 122 note 27. 

TO. U.S. — Interstate Commerce 
Commn. v. Louisville, etc., R. Co., 
C.C.Ga.. 118 F. 613. 

12 C.J. p 122 note 28. 

71. U.S.—Cincinnati, etc., R. Co. v. 
Interstate Commerce Commn., Ga., 
16 S.Ct. 700, 162 U.S. 184, 40 L.Ed. 

936. 

12 C.J. p 123 note 29. 

72. Miss.—Robinson Land & Lum¬ 
ber Co. of Alabama v. Avera & N. 


66 . U.S.—Pacific Mail S. S. Co. v. 
Western Pac. R. Co., Cal., 261 F. 
218, 163 C.C.A. 374. 

N.Y.—Burke v. Union Pac. R. Co., 
124 N.E. 119, 226 N.Y. 5.34, revers¬ 
ing: 166 N.Y.S. 100, 178 App.Div. 
783, and certiorari granted Union 
Pac. R. Co. V. Burke, 40 S.Ct. 66, 
251 U.S. 548, 64 L.Ed. 409, and af¬ 
firmed 41 S.Ct. 283, 255 U.S. 317, 
65 L.Ed. 666. 

67. D.C.—Baltimore & O. R. Co. v. 
Domestic Hardwoods, 66 F.2d 488, 
62 App.D.C. 142, certiorari denied 
64 S.Ct. 64, 290 U.S. 647, 78 L.Ed. 
561. 

12 C.J. p 121 note 1, p 122 note 26. 

68. U.S.—U. S. v. Vacuum Oil Co., 
D.C.N.Y., 153 F. 698. 

Intention of conffrese 

By the Interstate Commerce Act, 
as amended, congress intended that 
Jurisdiction over field of railroad 
services to public should be in part 
under control of Interstate commerce 
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provided the carrier acted without any understand¬ 
ing or agreement that it was to be a link in a 
through line of transportation,except in so far 
as this may be necessary efficiently to regulate in¬ 
terstate commerce but, where there is an under¬ 
standing and arrangement as to interstate ship¬ 
ment, together with a division of charges, a carrier 
transporting an interstate shipment between two 
points in the same state is subject to the jurisdiction 
of the commission, although nominally there are no 
through routes or rates.76 

The amendment of June 29, 1906 extended the 
provisions of the act for the first time to intrater¬ 
ritorial commerce,^® thus superseding the authority 
of the secretary of the interior to review and modi¬ 
fy railroad rates in Alaska.'^'^ 

b. Authority, Powers, and Functions 

The broad powers and functions of the commission 
under the Interstate Commerce Act extend to interstate 
carriers’ routes, facilities, equipment, car service, and 
securities; to their unification, entension or abandon¬ 


ment; to the valuation of their property; and to the 
promulgation of appropriate rules and regulations to 
govern their activities. 

Under the Interstate Commerce Act as amended, 
the provisions of which the commission is express¬ 
ly authorized and required to enforce,*^® the inter¬ 
state commerce commission is given broad and 
sweeping powers of investigation, regulation, and 
control of public transportation companies,"^® as 
well as discretionary powers as to details to be 
used in aid of the practical purpose and operation 
of the statute itself.^® Although within the scope 
of its powers the commission is supreme,*^ there 
must be a compliance with any conditions prescribed 
by the Interstate Commerce Act.®^ Of course, the 
commission operates in a field limited by constitu¬ 
tional rights and legislative requirements its 
powers are delegated by congress under, and are to 
be exercised in conformity with, the constitutional 
grant of authority to regulate interstate and for¬ 
eign commerce,and it has only such power as 
has been expressly delegated or is reasonably nec- 


K R. Co., IL ’8 So. 738, 157 Miss. 
700. 

12 C..T. p 123 note 30. 

73. U.S.—-U. S. V. Lfhiffh Valley R. 
Co., D.CNY.. lin F. 373. 

12 C.J. p 123 noti^ 31. 

74. U.S.—Sdulhtrn Ry. Co. v. Shea- 
ly. D.C.S.C., 18 P.2d 784. 

Fla.—Stale v. Allantle Coast lAne R. 
Co., 116 So. 48, 95 Fla. 14, certio¬ 
rari denied Atlantic Coast Line R. 
Co. V. State of Florida, ox rel. Da¬ 
vis. 50 S.Ct. 245, 281 U.S. 727, 74 L. 
Ed. 1144. 

Va.—Atlantic Coast Line R. Co. v. 
Commonwealth, 1.33 S.E. 883, 145 
Va. 62. 

75. U.S.—Baer Bros. Mercantile Co. 
V. Denver, etc., R. Co., Colo., 34 
S.Ct. 641, 233 U.S. 479, 58 L.Ed. 
1055, reversing 187 F. 485, 109 C. 
C.A. 337. 

7& IT.S. — Interstate Commerce 
Commn. v. U. S., 32 S.Ct. 556, 224 
U.S. 474. 56 L.Ed. 849. affirming 
37 App.D.C. 266. 

12 C.J. p 121 note 2. 

Xn Oklahoma 

(1) The Oklahoma Territorial Or¬ 
ganic Act of May 2, 1890, cut the In¬ 
dian Territory into two separate ter¬ 
ritories, one organized and the other 
unorganized, and immediately and 
concurrently with creation of terri¬ 
tory of Oklahoma railroad transpor¬ 
tation from points in Indian Terri¬ 
tory, as thereafter existing, to points 
in the territory of Oklahoma, was 
within the jurisdiction of the inter¬ 
state commerce commission.—Chica¬ 
go, R. I. & p. Ry. Co. v. Gist, 190 
P. 878, 79 Okl. 8 . 

( 2 ) However, prior to the amend¬ 
ment of the Interstate Commerce 


Act. by the act of congress of Aug. 
28, 1906, the act did not apply to 
<’oinmerce wholly within the terri¬ 
tory of Oklahoma.—Ft. Smith, etc.. 
R. Co. V. Chandler Cotton Oil Co., 
106 r. 10 , 25 Okl. 82 . 

77. U.S. — Interstate Commerce 
Commn. v. 11. S., 32 SCt. 556. 224 
U.S. 474, 56 L.Ed. 819, affirming 37 
App.D.C. 266. 

78. U.S.—Texas, etc., R. Co. v. In¬ 
terstate Commerce Commn., N.V., 
16 S.Ct. 666 . 162 U.S. 197, 40 L.Ed. 
940—Interstate Commerce Commn. 
v. Southern I’ue, Co., C.C.Cal., 132 
F. 829, reversed on other grounds 
26 S.Ct. 330. 200 U.S. 536, 50 L.Ed. 
585. 

79. N.Y.—Davis v. Rochester Can 
Co., 221 N.Y.S. 666 , 220 App.Div. 
487, reversing 207 N.Y.S. 33, 124 
Mise. 123, and affirmed Mellon v. 
Rochester Can Co., 161 N.E. 166, 
247 N.Y. 521. 

Specific powers and dnties of the 

commission are not defined by the 
Interstate Commerce Act.—Texas, 
etc., R. Co. V. Interstate Commerce 
Commn., N.Y., 16 S.Ct. 666 , 162 U.S. 

I 197, 40 L.Ed. 940. 

Effect of Transportation Act of 1933 

Emergency Railroad Transporta¬ 
tion Act of 1933 til 1, now expired 
by its own limitation, was not an 
amendment to the Interstate Com¬ 
merce Act and, therefore, did not 
change the powers or duties of the 
commission.—Missouri Pac. R. Co. 
V. U. S.. D.CMo., 16 F.Supp. 752. 

80l As to bills of lading 

(1) The approval of the form of a 
bill of lading is within the power 
thus conferred.—E. H. Emery & Co. 
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V. Wabash R. Co., 166 N.W. 600, 183 
low^a 687. 

( 2 ) However, it has been held that 
the commission is without power to 
pre.scribe the terms of carriers' bills 
of lading.—Alaska S. S. Co. v. Unit¬ 
ed States. D.(\N.Y.. 259 F. 718, re¬ 
versed on other grounds IT. S. v. 
Alu.ska S. S. Co, 40 S.Ct. 448, 263 
U.S. 113, 64 L.Ed. 808. 

8L U.S.—New York Dock Ry. v. 
Pennsylvania R. Co., D.C.Pa., 1 F. 
Supp. 20, affirmed, C.C.A., 62 F.2d 
1010 , certiorari denied 53 S.Ct. 694, 
289 U.S. 750, 77 L Ed. 1495. 

N.Y.—Davis V. Rochester Can Co., 
221 N.Y.S. 666 . 220 App.Div. 487, 
reversing 207 N.Y.S. 33, 124 Misc. 
123, and affirmed Mellon v. Roches¬ 
ter Can Co., 161 N.E. 166. 247 N.Y. 
621. 

Conference actione not binding 

The action taken in conferences 
between motor carriers and represen¬ 
tatives of the interstate commerce 
commission could not be held bind¬ 
ing on the commission or deprive it 
of any administrative powers which 
had been given it by statute.—Man¬ 
hattan Transit Co. v. U. S., D.C. 
Mass., 24 F.Supp. 174. 

82. U.S.—U. S. V. Pennsylvania R. 
Co., Pa., 45 S.Ct. 43. 266 U.S. 191, 
69 L.Ed. 243, reversing, D.C., Penn¬ 
sylvania R. Co. V. U. S., 296 P. 623. 

83. U.S.—Atchison, T. & S. P. Ry. 
Co. V. U. S.. HI.. 52 S.Ct. 146, 284 
U.S. 248, 76 L.Ed. 273, reversing, 
D.C., 61 F.2d 510. 

84b TT.S.—U. S. V. Chicago, M., St. 
P. & P. R. Co., Ill., 51 S.Ct. 169, 
282 U.S. 311, 75 L.Ed. 35r9, affirm¬ 
ing, D.C., Chicago, M., St. P. & P. 
K. Co. V. U. S.. 83 F.2d 582. 
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essary to effectuate the delegated power.*® Ac¬ 
cordingly, the commission may not substitute for 
the standards of the act standards of its own,** 
or exercise a power, the grant of which has been 
withheld by congress,®^ or advance policies not orig¬ 
inating in the statute,®* or which are in opposition 
to applicable laws subsequently enacted by con¬ 
gress.** 

It has been held that the commission has power 
and authority to investigate and supervise all ac¬ 
tivities of common carriers by rail in interstate 
transportation, including all expenditures which 
could affect their benefit or burden as agents of the 
public ;** to regulate all services performed by 
them;*i to supervise their business practices as 
well as their rate structures to investigate their 
management to determine what is embraced 


within the service of transportation and what lies 
outside that service and to authorize such a car¬ 
rier to limit its liability by contract with the ship¬ 
per.*® .Also, the commission has jurisdiction over 
the redemption of unused, or partially unused, pas¬ 
senger tickets issued in interstate commerce,*® and 
it may be empowered by congress to make orders 
which prevent criminal penalties from attaching 
to carriers.*^ 

On the other hand, the commission has no power 
to manage the business of carriers,** or to issue 
general orders as rules of action to them;** or to 
enforce,1 change, or abrogate^ lawful contracts 
made by carriers; or to determine disputed claims 
for money due from a shipper to a carrier either as 
a court or as an arbitrator.® 

Where carriers by land and water arc brought 


85. U.S.—U. S. ex rel. Kansas City 
Southern Ry. Co. v. Interstate Com¬ 
merce Commission. D.C.D.C.. 18 F. 
Supp. 94—New York Dock Ry. v. 
Pennsylvania R. Co.. D.C.Pa., 1 F. 
Supp. 20, affirmed, C.C.A., 62 F.2d 
1010, certiorari denied 63 S.Ct. €94, 
289 U.S. 750. 77 L.Ed. 1495. 

N.T.—Davis v. Rochester Can Co., 
221 N.y.S. 666, 220 App.Div. 487, 
reversing 207 N.Y.S. 33, 124 Misc. 
123, and affirmed Mellon v. Roches¬ 
ter Can Co., 161 N.E. 166, 247 N.Y. 
621. 

Zmpropor fladings 

The commission, in proceeding be¬ 
fore it to determine whether alleged 
electric interurban railway was a 
carrier subject to Railway Labor 
Act, exhausted its power by deter¬ 
mining that 2 ailway was operated 
by electric power and that it did not 
perform any intermediate service be¬ 
tween other lines, and improperly 
made further flnding that railway 
did not constitute an interurban elec¬ 
tric railway within meaning of pro¬ 
viso exempting such railways from 
provisions of the act.—Shields v. 
Utah Idaho Cent. R. Co., C.C.A.Utah, 
95 F.2d 911, certiorari denied 58 S. 
Ct. 1055, 304 U.S. 656, 82 L.Ed. 1624. 

86. U.S.—Chicago. M., St. P. & P. 
R. Co. V. IT. S.. D.C.Ill., 33 F.2d 
582, affirmed U. S. v. Chicago, M. 
St. P. & P. R. Co., 51 S.Ct. 169, 282 
U.S. 311. 76 L.Ed. 359. 

87. U.S.--Chlcago, M., St. P. & P. 
R. Co. V. U. S., supra. 

88. U.S.—Chicago, M., St. P. & P. 
R. Co. V. U. S., supra. 

88. As to Interstate shipment of 
llgnors 

The powers vested in interstate 
commerce commission by act of con¬ 
gress in respect of the interstate 
shipment of liquors are derivative 
only, and cannot be exercised in op¬ 
position to applicable valid laws sub¬ 


sequently enacted by congress.— 
State V. Southern Express Co., 75 So. 
343, 200 Ala. 31. 

90. ■xps&ditnrss In politics or to 
snlighten pnblie may be investigat¬ 
ed or supervised.—Smith v. Inter¬ 
state Commerce Commission, D.C., 
38 S.Ct. 30. 245 U.S. 33. 62 L.Ed. 135. 

91. U.S.—Atchison. T. & S. P. Ry. 
Co. V. U. S.. D.C.N.Y., 8 F.Supp. 
825, reversed on other grounds 55 
S.Ct. 748. 296 U.S. 193, 79 L.Ed. 
1382. 

SlSTating ssrvios may be so regu¬ 
lated when rendered by a railroad 
in connection with transportation.— 
Spencer Kellogg & Sons v. Delaware, 
L. & W. R. Co., 197 N.Y.S. 3S0. 204 
App.Div. 243, affirming 195 N.Y.S. 69, 
119 Mise.Rep. 174, and affirmed 199 
N.Y.S. 951, 206 App.Div. 735. 

88. U.S.—Louisville Cement Co. v. 

U. S., D.C.Ky., 19 F.Supp. 910. 

98. U.S. — Interstate Commerce 
Commn. v. Cincinnati, etc., R. Co., 
Ohio, 17 S.Ct. 896, 167 U.S. 479, 
42 L.Ed. 243—Montgomery v. Chi¬ 
cago, etc., R. Co., Wyo., 228 F. 616, 
143 C.C.A. 138. 

12 C.J. p 123 note 35. 

9A U.S.—U. S. v. American Sheet 
& Tin Plate Co., Pa., 67 S.Ct. 804, 

301 U.S. 402, 81 L.Ed. 1186, revers¬ 
ing, D.G., American Sheet & Tin 
Plate Co. V. U. S., 15 F.Supp. 711, 
rehearing denied U. S. v. American 
Sheet & Tin Plate Co., 58 S.Ct. 3, 

302 U.S. 772, 82 L.Ed. 599. 

96b Or.—Coos Bay Amusement Co. 

V. American Ry. Express Co., 277 
P. 107, 129 Or. 216. 

96. Tex.—Neubert v. Chicago, R. I. 
& G. Ry. Co., 296 S.W. 1090, 116 
Tex. 644, 63 A.L.R. 1224. 

97. U.S.—New York Cent. Securities 
Corporation v. U. S., D.C.N.Y., 64 
F.2d 122, affirmed 53 S.Ct. 46, 287 
U.S. 12. 77 L.Ed. 138. 
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96. U.S.—Traders, etc.. Union v. 
Philadelphia, etc., R. Co., 1 Int. 
Com.Rep. 371. 

99. U.S.—Texas, etc., R. Co. v. In¬ 
terstate Commerce Commn., N.Y . 
16 S.Ct. 666, 162 U.S. 197, 40 L.Ed. 
940. 

Mo.—Slate v. Missouri Pac. R. Co., 
147 S.W. 118, 242 Mo. 339. 

1. U.S.—Traders, etc.. Union v. 
Philadelphia, etc., R. Co., 1 Inr. 
Com.Rep. 371. 

8. D.C.—U. S. ex rel. Chicago Great 
Western R. Co. v. Interstate Com¬ 
merce Commission, 71 F.2d 336, 63 
App.D.C. 215, certiorari granted 55 
S.Ct. 98. 293 U.S. 645. 79 L.Ed. 6.50, 
affirmed 55 S.Ct. 326, 294 U.S. 50. 
79 L.Ed. 752, rehearing denied 5.5 
S.Ct. 504, 294 U.S. 731, 79 L.Ed. 
1261. 

Mo.—Cudahy Packing Co. v. Bixby. 
205 S.W. 865, 199 Mo.App. 589. cer¬ 
tiorari denied 89 S.Ct. 19. 248 IT. 
S. 677, 63 L.Ed. 429. 

Abrogation of contract not attempt¬ 
ed 

Mo.—Cudahy Packing Co. v. Bixby, 
205 S.W. 865. 199 Mo.App. 5S9, cer¬ 
tiorari denied 39 S.Ct. 19. 248 U.S. 
577, 63 L.Ed. 429. 

3. U.S.—Pennsylvania R. Co. v. Fox 
& London, C.C.A.N.Y., 93 F\2d 669, 
certiorari denied Fox & London v. 
Pennsylvania R. Co., 58 S.Ct. 949, 
804 U.S. 666, 82 L.Ed. 1532. 

N.Y.—^Davis V. Rochester Can Co., 
221 N.Y.S. 666, 220 App.Div. 487, 
reversing 207 N.Y.S. 33. 124 Misc. 
123, and affirmed Mellon v. Roches¬ 
ter Can Co., 161 N.E. 166, 247 N.Y. 
621. 

An Informal expression of opinion 
b7 the commission as to the liabil¬ 
ity of a shipper for demurrage 
charges is not an award.—Davis v. 
Rochester Can Co., supra. 
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within the range of the regulatory powers of the 
commission, it must impartially recognize and pro¬ 
mote the interests of all.^ 

Under the Federal Motor Carrier Act of 1935, 
the interstate commerce commission is authorized to 
issue or deny certificates of public convenience and 
necessity for the operation of motor vehicles in in¬ 
terstate commerce. This authority began on August 
9, 1935 when the president approved the act.^ The 
statute does not give the commission power to au¬ 
thorize motor carriers to violate state laws.® 

Under the provisions of the Transportation Act 
of 1920 providing for the termination of federal 
control of carriers and guaranteeing them certain 
compensation, the commission is given quasi-judi¬ 
cial authority to determine the amount due.*^ In 
this connection it may authorize the making of par¬ 
tial payment to carriers where the facts disclose a 
substantial basis therefor, and having done so may 
retain jurisdiction of the matter for the purpose of 
determining finally the amount necessary to make 
good the guaranty.® 

The relationship between persons and rail car¬ 
riers with which the commission is authorized to 
deal, is not formal, and is not to be determined ex¬ 
clusively by reference to bills of lading.® 

Opinions. The commission is required to express 
o])inions only when a controversy is pending in¬ 


volving a violation of the statute,^® and it does not 
lend its aid to parties by expressing opinions on 
abstract questions, on ex parte statements of the 
facts, or on questions presented merely for the pur¬ 
pose of gaining a construction of the statute.^^ 

Rules and regulations. The commission has au¬ 
thority to promulgate reasonable and lawful rules 
and regulations covering interstate commerce,^® in¬ 
cluding, as is hereinafter discussed in this section, 
car service, facilities and equipment of carriers, and 
the loading of freight by shippers. By the Motor 
Carrier Act of 1935, the commission is authorized 
to establish just and reasonable rules governing mo¬ 
tor carriers, including rules with reference to the 
filing and approval of surety bonds or policies of 
insurance for the benefit of the public, shippers, and 
consignees,^® from the operative date of the act;^^ 
and, under the act of 1910 bringing telegraph com¬ 
panies under the administrative control of the com¬ 
mission, it may determine the reasonableness of 
company regulations filed with it,l® which become 
binding, when sanctioned by the commission.^® 
However, the commission has no power to promul¬ 
gate rules of law as to the measure of liability of 
telegraph companies for negligent delivery of inter¬ 
state mcssages.i^ 

What is a just and reasonable rule or regulation 
is an administrative question for the commission to 


4. U.S.—Mississippi Valley Barge | 

Line Co. v. r. S.. Mo., 54 S.Ct. 692, | 
292 U.S. 282, 78 L Ed. 1260. nfflrm- 
Jng, P.C., 4 F.Supp. 745—Youngs¬ 
town Sheet & Tube Co. v. U. S., D. 
C.Ohio, 7 P.Supp. 33, affirmed 55 S. 
Ct. 822, 295 U.S. 476, 79 L.Ed 1553, 
rehearing denied 56 S.Ct. 81, 296 U. 
S. 661, 80 L.Ed. 471. | 

SiBoretlon not abnsed 
U.S.—Youngstown Sheet & Tube Co. 
V. U. S., supra. 

5. Fla.—State ex rel. L. & L. 
Freight Lines v. Douglass, 169 So. 
389, 124 Fla. 679. 

The purpose of coagrese, in en¬ 
acting this statute, wa.s to vest in 
the commission, as a fact-finding 
body, authority to investigate and 
decide which motor carriers may 
have brought themselves within its 
protective provisions, in so far as 
the federal status vel non of particu¬ 
lar operations is involved.—L. & L. 
Freight Lines v. Douglass, 169 So. 
370, 124 Fla. 696. 

0. Tex.—Smithart v. State, Cr., 109 
S.W.2d 207—and Johnson v. State, 
Cr., 109 S.W.2d 207—Morrison v. 
State, Cr., 109 S.W.2d 205. 

7. D.C.—Northern Pac. Ry. Co. v. 
Interstate Commerce Commission, 
23 F.2d 221, 67 App.D.C. 318, cer¬ 


tiorari denied 48 S.Ct. 206, 276 U.S. 
672, 72 L.Ed. 433. 

& D.C.—Northern Pac. Ry. Co. v. 
Interstate Commerce Commission, 
supra. 

9. U.S.—Merchants’ Warehouse Co. 
V. U. S., Pa., 51 S.Ct. 505, 283 U.S. 
601, 76 L.Ed. 1227, affirming, D.C., 
44 F.2d 379. 

U.S.—Merchants’ Warehouse Co. v. 

U. S., supra. 

10. U.S.—Matter of Railway Con¬ 
ductors, 1 Int.Com.l^ep. 18. 

11. U.S.—Missouri, etc., R. Tic, etc., 

Co. V. Cape Girardeau, etc., U. Co., 1 
Int.Com.Commn. 30—Matter of Dis¬ 
abled Soldiers, 1 Int.Com.Commn. 
28—Matter of St. Louis Millers’ 
Assoc., 1 Int.Com.Commn. 20—Mat¬ 
ter of Iowa Barb Steel Wire Co., 1 
Int.Com.Commn. 17—Matter of 

Southern Pac. R. Co., 1 Int.Com. 
Commn. 6. 

12. U.S.—Cantor v. Pennsylvania R. 
Co., 270 N.Y.S. 346, 160 Mlsc. 844, 
reversed on other grounds 278 N. 
Y.S. 448, 166 Mine. 805. 

13. U.S.—Service Mut. Liability Ins. 
Co. v. U. S., D.C.Mass., 18 P.Supp. 
613. 

Sols held valid 

U.S.—Service Mut. Liability Ins. Co. 

V. U. S., supra. 
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14b U.S.—Service Mut. Liability Ins. 
Co. V. U. S., supra. 

15. U.S.—Czlzek v. Western Union 
Telegraph Co., C.C.A.ldaho, 272 F. 
223. 

Miss. —Western Union Telegraph Co. 
V. Showers, 73 So. 276, 112 Miss. 
411. 

Tex.—Western Union Telegraph Co. 
V. Guitar, 296 S.W. 698, 116 Tex. 
497. 

Proper forum for relief 

If the rules and regulations of a 
telegraph company are unjust and 
unreasonable, the Interstate com¬ 
merce commission is the proper 
forum for relief.—Durre v. Western 
Union Telegraph Co., 161 N.W, 766, 
165 Wis. 190. 

16. Rules limiting liability 

Where a company’s rules limiting 
its liability for mistakes or delays 
In transmission or delivery are on 
file with the interstate commerce 
commission, they are binding, when 
sanctioned by the Commission.— 
Czlzek V. Western Union Telegraph 
Co., C.C.A.Idaho, 272 F. 223. 

17. Tex.—Western Union Telegraph 
Co. V. Bailey, 196 S.W. 616, 108 
Tex. 427, denying error. Clv.App., 
184 S.W. 619. 
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decide,and questions as to the validity, construc¬ 
tion, or operation thereof are determinable exclu¬ 
sively by federal law.^® Such rules and regulations 
must receive a reasonable construction^® and the 
commission’s own construction thereof should be 
given great weight.^i With some exceptions,2^* au¬ 
thorized rules and regulations of the commission 
usually have the force and effect of statutes,23 and 
are binding on both the carrier and the public.^^ 
In determining the force and effect of a particular 
rule, regard must be given to the specific authority 
granted by congress and to the purpose and intent 
of the rule, as to whether it relates merely to mat¬ 
ters of form, or is substantive in its nature.^® 

Where its rule is violated, the commission is not 
restricted to a prosecution for the penalty provided 
by statute and may enjoin the violation.^® 

Discrimination. The commission is authorized to 
determine whether a preference or advantage or 
discrimination is undue or unreasonable or unjust 
and hence illegal,27 and, having so determined, it 


may issue orders for the removal thereof to every 
carrier who participates in inflicting the injury.2® 
Its power in this regard extends to discrimination 
practiced by a combination of connecting carriers as 
well as by an individual railroad,2® provided they 
have participated in that which caused the discrim- 
ination,3® and, where the discrimination is prac¬ 
ticed against a particular locality, the commission’s 
authority is not confined to those carriers whose 
rails enter the locality.3i In fact, the commission 
is authorized to prevent unjust discrimination 
against interstate commerce by an electric railroad 
even if it is neither operated as part of a steam rail¬ 
way system nor engaged in the general transporta¬ 
tion of freight.32 In the interest of eliminating 
unjust discrimination, the commission may order the 
granting or withdrawal of transit privileges,33 or 
it may prohibit a practice which it previously ap- 
proved.34 Also the commission may prohibit car¬ 
riers from performing services for particular ship¬ 
pers, which are not within the transportation ob¬ 
ligation,3^ and a practice of rendering such serv- 


18i U.S.—Berwind-White Coal-Mln- 

Ingr Co. V. U. S.. D.C.Pa.. 9 F.2d 
429, reversed on other grounds As¬ 
signed Car Cases, 47 S.Ct. 727, 274 
U.S. 664. 71 Li.Ed. 1204. 

Ark.—Midland Valley R. Co. v. Bark¬ 
ley. 291 S.W, 431. 172 Ark. 898, cer¬ 
tiorari granted 48 S.Ct. 37, 275 U. 
S, 614, 72 L.Ed. 401, and reversed 
on other grounds 48 S.Ct. 842, 276 

U. S. 482. 72 L.Ed. 664. 

19. W.Va.—Kahn v. American Rail¬ 
way Express Co., 106 S.E. 126, 88 
W.Va. 17. 

90. N.Y.—Cantor v. Pennsylvania 
R. Co., 270 N.T.S. 346, 160 Misc. 
844, reversed on other grounds 
278 N.T.S. 448, 166 Mlsc. 805. 

21. U.S.—Froeber-Norfleet. Inc. v. 
Southern Ry. Co.. D.C.Ga., 9 F. 
Supp. 409. 

92. U.S.—Chicago, I. & L. Ry. Co. 

V. International Milling Co., C.C. 
A.Minn., 43 F.2d 93, affirming, D. 
C., 33 F.2d 636, and certiorari de¬ 
nied 61 S.Ct. 89. 282 U.S. 885, 76 
L.Ed. 781. 

93. U.S.—Chicago, I. & L. Ry. Co. 
V. International Milling Co., su¬ 
pra. 

Miss.—Pitman v. Yazoo & M. V. R. 

Co., 158 So. 647, 171 Miss. 799. 
N.Y.—Cantor v. Pennsylvania R. Co., 
270 N.Y.S. 346, 160 Misc. 844, re¬ 
versed on other grounds 278 N.Y.S. 
448, 155 Misc. 805. 

9L U.S.—Handy Chocolate Co. v. 
Boston & A. R. R., D.C.Mass., 40 
F.2d 66. 

Mo.—Bradford v. Hines, 227 S.W. 
889, 206 Mo.App. 682. 


They cannot be amended by agree¬ 
ment, oral or otherwise.—Pitman v. 
Yazoo & M. V. R. Co., 158 So. 647, 
171 Miss. 799. 

26. U.S.—Chicago, I. & L. Ry. Co. 
v. International Milling Co., C.C.A. 
Minn., 43 F.2d 93, affirming, D.C., 
33 F.2d 636, and certiorari denied 
61 S.Ct. 89, 282 U.S. 885, 76 L.Ed. 
781. 

26L U.S.—^Assigned Car Cases, Pa., 
47 S.Ct. 727, 274 U.S. 564, 71 L.Ed. 
1204, reversing, D.C., Berwind- 
White Coal-Mining Co. v. U. S., 9 
F.2d 429. 

27. U.S.—Manufacturer’s Ry. Co. v. 
IT. S.. Mo., 38 S.Ct. 383, 246 U.S. 
457, 62 L.Ed. 831—Elgin, J. & K. 
Ry. Co. v. U. S., D.C.lnd., 18 F. 
Supp. 19. 

12 C.J. p 124 note 61. 

Boch-Smith ReBolntlon 

The commission’s duties with re¬ 
spect to preventing unjustly dis¬ 
criminatory practices has not been 
changed by the so-called Hoch-Smith 
Resolution.—Atchison T. & S. F. Ry. 
Co. V. U. S., Ill., 62 S.Ct. 146, 284 U. 
S. 248, 76 L.Ed. 273, reversing, D.C.. 
61 F.2d 510. 

BeblUing and resblpplng privilege 

Commission acted within its pow¬ 
ers in determining as a question of 
fact that a rebilling and reshipping 
privilege at through rates gave an 
undue preference and advantage to 
the dealers favored.—Nashville Grain 
Exchange v. U. S., D.C.Ga., 234 F. 
699. 

98. U.S.—Chicago, I. & L. Ry. Co. 
V. U. S., Ind., 46 S.Ct. 226, 270 U. 
S. 287, 70 L.Ed. 690. 

508 


29. U.S.—Central R. Co. of New Jer¬ 
sey V. IT. S., 42 S.Ct. 80, 267 U.S. 
247, 66 L.Ed. 217. 

30. U.S.—Central R. Co. of New 
Jersey v. U. S., N.J., 42 S.Ct. 80, 
257 U.S. 247, 66 L.Ed. 217. 

31. U.S.—St. Louis Southwestern 
Ry. Co. V. U. S., Ky., 38 S.Ct. 49, 
245 U.S. 136, 62 L.Ed. 199, affirm¬ 
ing, D.C., 234 F. 668. 

38l U.S.—Chicago, I. & L. Ry. Co. 

V. U. S., Ind., 46 S Ct. 226, 270 U. 
S. 287, 70 L.Ed. 590— U. S. v. Vil¬ 
lage of Hubbard, Ohio, Ohio, 45 S. 
Ct. 160, 266 U.S. 474, 69 L.Ed. 389, 
reversing, D.C., Village of Hub¬ 
bard, Ohio V. U. S., 278 F. 764. and 
City of Wellsville, Ohio v. U. S., 
278 F. 769. 

33. Oreosotlng in transit 

The commission could require car¬ 
riers establishing joint rates either 
to grant to, or to withdraw from, 
shippers the privilege of crcosoting 
in transit.—Central R. Co. of New 
Jersey v. U. S., N.J., 42 S.Ct. 80. 257 
U.S. 247, 66 L.Ed. 217. 

34. U.S.—Louisville & N. R. Co. v. 
U. S., Ky., 51 S.Ct. 297, 282 U.S. 
740, 76 L.Ed. 672. 

35. U.S.—U. S. V. American Sheet 
& Tin Plate Co., Pa., 57 S.Ct. 804, 
301 U.S. 402, 81 L.Ed. 1186, re¬ 
versing, D.C., American Sheet & 
Tin Plate Co. v. U S., 16 F.Supp. 
711, rehearing denied U. S. v. 
American Sheet & Tin Plate Co.. 
68 S.Ct. 3. 302 U.S. 772, 82 L.Ed. 
599—Elgin, J. & E. Ry. Co. v. U. 
S., D.C.Ind., 18 F.Supp. 19. 
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ices cannot amount to a custom on which shippers 
may claim a vested right but it may not order 
the discontinuance of certain practices by the car¬ 
riers, as in furnishing gratuitous accessorial cartage 
to consignees to their places of business,^7 or in 
compressing cotton bales for the consignor.38 

The commission may secure a discontinuance of 
the discrimination by ordering the carriers to cease 
employing the means by which it has been accom¬ 
plished,or by ordering them to desist from the 
discrimination, but leaving them free to remove it 
by any appropriate action.**® 

Routes and connections. Under the Interstate 
Commerce Act, as amended in 1906, the commis¬ 
sion may establish reasonable*^ through routes,^^ 
and joint rates, as is shown below in § 143. How¬ 
ever, the commission is not authorized to establish 
all the through routes it may deem necessary or de¬ 
sirable in the public interest.* ^ Thus, it need not 
and will not exercise this power when not essential 
to promote justice,** and it is without authority in 
this regard, in the absence of a finding that it would 


be in the public interest,*5 although a finding that 
the carriers involved are guilty of discrimination is 
not essential.*® Also, under paragraph 4 of section 
15 of the act, the commission may not require a 
railroad carrier to embrace substantially less than 
the entire length of its line in a through route, un¬ 
less this would make the route unreasonably long 
or unless one of the carriers is a water line.*7 This 
portion of the act is sufficiently clear to obviate the 
need for construction;*^ was designed to protect 
the existing long-haul routes of carriers and applies 
only when the commission is exercising the power 
conferred by that paragraph ;*® and does not apply 
to express companies.®® 

In establishing through routes as to carriers by 
land and water, the commission must impartially 
recognize and promote the interests of all.®^ 

Car service. The commission is authorized to 
regulate car service,®- including the distribution of 
cars,®’^ and it is allowed a reasonable degree of lat¬ 
itude for the exercise of its judgment in such mat¬ 
ters.®* Thus, it is authorized to require carriers to 


36. U.S.—Elgin, J. & E. Jiy. Co. v. 

U. S., ftupra. 

37. t^S.—Detroit, etc., R. Co. v. In- 
lt.T.stat<* Comnierce Conimn., Mich., 
74 F. 803, 21 C.C.A. 103. affirmed 17 
S.Ct. 986, 167 U.S. 633, 42 L Ed. 
306. 

38. U.S.—Cowan v. Bond, C.C.Mlas., 
39 F. B4. 

39. U.S.—Merchants’ Warehouse Co. 

V. U. S., Pa., 51 S.Ct. 50.5. 283 U. 
S. 501, 75 L.Ed. 1227, affirming:, D. 

C. , 44 F.2d 379. 

40. IT.S.—Western & A. R. R. v. 
Georgia Public Service Commis¬ 
sion, Ga.. 45 set. 409. 267 U.S. 
493, 69 L.Ed. 753—U. S. v. Penn¬ 
sylvania R. Co., Pa., 45 S.Ct. 43, 
266 U.S. 191, 69 L.Bd. 243, revers¬ 
ing, D.C., Pennsylvania R. Co. v. 
U. S., 295 F. 523. 

41. U.S.—U. S. V. American Ry. Ex¬ 
press Co., Ga., 44 S.Ct. 560, 266 

U. S. 425, 68 Li.Ed. 1087. reversing, 

D. C., American lly. Express Co. 

V. U. S., 293 F. 31. 

Order not arbitrary 

An order requiring the establish¬ 
ment of through routes for the bene¬ 
fit of certain mines located thereon 
was held not to be arbitrary or 
otherwise illegal because of a dupli¬ 
cation of routes not available to cer¬ 
tain other mines.— Virginian Ry. Co. 
V. U. S.. W.Va., 47 S.Ct. 222. 272 U. 
S. 658, 71 L.Ed. 463. 

48. U.S.—St. Louis Southwestern R. 
Co. V. U. S., D.C.Ky., 234 F. 668, 
affirmed 38 S.Ct. 49, 245 U.S. 136, 
62 L.Ed. 149. 

12 C.J. p 124 note 64. 


Formerly the commission had no 
power to establish through lines or 
routes by requiring connecting car¬ 
riers to enter into arrangement for 
a Joint tariff and through routing 
and billing.—Union Pac. R. Co. v. U. 
S.. 6 S.Ct. 772. 117 U.S. 355, 29 L.Ed. 
920—12 C.J. p 124 note 53. 

43. U.S.—U. S. V. Missouri Pac. R. 
Co.. Ark. 49 S.Ct. 13,3, 278 U.S. 269, 
73 L.Ed. 322, affirming, D.C., Mis¬ 
souri Pac, R. Co. V. U. S., 21 F.2d 
351. 

44. U.S—Gentry v. Alchi.son, etc., 
R, Co., 13 Int.Com.Commn. 171— 
Stedman v. Chicago, etc., R Co., 
13 lnt.Coni Conimn. 167—Loup 
Creek Colliery Co. v. Virginian R. 
Co., 12 Int.Com.Commn. 471. 

45. U.S.—Virginian Ry. Co. v. U. S., 

W.Va., 47 S.Ct 222, 272 U.S. 658. 
71 L.Ed. 463—Missouri Pac. R. Co. 
v. U. S , D.C.Mo., 16 F.Supp. 752. 

Order valid 

Order directing removal of dl.s- 
crimination was not invalid, as re¬ 
quiring through routes and joint 
rates without finding of public ne¬ 
cessity or convenience.—Chicago, I. 
& L. Ry. Co. v. U. S., Ind., 46 S.Ct. 
226, 270 U.S. 287. 70 L.Ed. 590. 

46. U.S.—St. Louis Southwestern Ry. 
Co. V. U. S., Ky., 234 F 668, affirm¬ 
ed 38 S.Ct. 49, 245 U.S. 136, 62 L. 
Ed. 199. 

47. U.S.—U. S. V. Missouri Pac. R. 
Co., Ark., 49 S.Ct. 133, 278 U.S. 269, 
73 L.Ed. 322, affirming. D.C., Mis¬ 
souri Pac. R. Co. V. U. S.. 21 F.2d 
351—Missouri Pac. R. Co. v. U. S.. 
D.C.Mo., 16 F.Supp. 752. 
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Order authorised 

U.S.—St. Louis Southwestern Ry. 
Co. V. U. S., Ky., 38 S.Ct. 49, 245 

U. S. 136, 62 L.Ed. 199, affirming, D. 
C., 234 F. 668. 

48. U.S.—U. S. V. Missouri Pac. R. 
Co., Ark., 49 S.Ct. 133, 278 U.S. 269, 
73 L.Ed. 322, affirming, D.C., Mis¬ 
souri Pac. R. Co. V. U. B., 21 F.2d 
351. 

49. U.S.—Atlanlie Coast Line R. Co. 

V. U. S S.(\. 52 S.Ct. 171, 284 U. 
S. 288. 76 L.Ed. 298, affirming, D.C., 
48 F.2d 238. 

50. U S.— H. S. V. American Ry. Ex¬ 
press Co., Ga., 44 S.Ct. 560. 265 U. 
S. 425. 68 LEd. 1087, reversing, 
I) C., American Ry. Express Co. v. 

U. S., 293 F. 31. 

51. U.S.—Missussippi Valley Barge 
Line Co. v. U. S., Mo., 54 S.Ct. 692, 
292 U.S. 282, 78 LEd. 1260. af¬ 
firming, D.C.. 4 F.Supp. 745. 

58. U.S.—Chicago, R. T. & P. Ry. Co. 

V. IT. S., 111., 52 S.Ct. 87. 284 U.S. 

80, 76 L.Ed. 177—Northwe.Mlern 

Refrigerator Line Co. v. Ervin, C. 
C. A.Miss., 78 F.2d 186, certiorari 
denied 56 S.Ct. 143, 296 U.S. 622, 
80 L.Ed. 442. 

53. U S.—U. S. v. New River Co.. 
AV.Va., 44 S.Ct. 610, 265 U.S. 533, 68 
L.Ed. 1165, reversing, D.C., New 
River Co. v. Chesapeake & O. Ry. 
Co., 293 F. 460. 

54. U.S.—Chicago, R. I. & P. Ry. 
Co. V. U. S., III., 52 S.Ct. 87. 284 
U.S. 80, 76 L.Ed. 177. 
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permit their car equipment to be carried beyond 
their own lines,®® and may order them to desist from 
a particular practice in the distribution of cars to 
shippers in times of car shortage, when it operates 
with discriminating effect;®® but, in the absence of 
unjust preferences or undue discrimination, its ju¬ 
risdiction does not extend to a case of failure to 
furnish cars resulting from mere delay or negli¬ 
gence,®^ or to a failure to acquire and to provide 
cars of a type better adapted to the needs and the 
uses of a shipper ;®* and under the Esch Car Serv¬ 
ice Act, as amended, it does not have emergency 
power to require one carrier to switch cars for an¬ 
other.®® 

After a hearing, the commission may establish 
reasonable rules, regulations, and practices with re¬ 
spect to car service,®® as to the forms and methods 
of accounting, reporting, and distribution of pay¬ 
ments,®^ the compensation to be paid for the use 
of locomotives or cars,®2 and the distribution of as¬ 
signed railroad fuel cars in time of shortage, in¬ 
cluding cars used to transport fuel for the carrier's 


own use,®® provided such rules are reasonable and 
do not involve a regulation of private industry or 
of the private business affairs of carriers, and are 
not a disguised attempt to equalize industrial for¬ 
tune and opportunity.®^ Such rules have the force 
and effect of a statute,®® and the violation thereof 
may be enjoined by the commission.®® The com¬ 
mission is empowered to suspend the operation of 
rules, regulations, or practices with respect to car 
service only in cases of emergency,®*^ and any fur¬ 
ther rules that it may make must be reasonable and 
in the interest of the public and of commerce.®® 

Facilities and equipment. The regulatory power 
of the commission over interstate railroads extends 
to their terminal facilities,®® including union termi¬ 
nals,*^® and to the establishment of eating houses 
and the transportation of articles and commodi- 
ties.^l However, the commission has no power to 
order the construction or reconstruction of proper¬ 
ties. 7® 

Under the Boiler Inspection Act, as amended, the 
commission has exclusive power to specify the kind 


5S. U.S.--ChioaKO. R. I. & P. Ry. 

Co. V. U. S., supra. 

M. U.S. —Assigned Car Cases, Pa.. 
47 act. 727, 274 U.a 664, 71 L. 
Ed. 1204, reversing, D.C., Berwind- 
Whlte Coal-Mining Co. v. U. S., 9 
P,2d 429—Pennsylvania R. Co. v. 
Weber, Pa., 42 aCt. 18, 257 U.S. 
86. 66 Li.Ed. 141, affirming, C.C.A.. 
269 F. 111. 

12 C.J. p 124 note 42. 

Vse of assigned oars 

The interstate commerce commis¬ 
sion may prohibit a use of assigned 
railroad fuel cars, where necessary 
to prevent unjust discrimination 
among mines or shippers and to pro¬ 
vide reasonable service.—Assigned 
Car Cases, Pa., 47 S.Ct. 727, 274 U. 
S. 564, 71 Li.Ed. 1204, reversing, D. 
C., Berwind-White Coal-Mining Co. v. 
U. S.. 9 F.2d 429. 

57. U.S.—Richmond El. Co. v. Perc 
Marquette R. Co., 10 Int.Com. 
Commn. 629. 

Ill.—Mulberry H ll Coal Co. v. Illi¬ 
nois Cent. K. Co., 161 Ill.App. 272. 
5& U.S.—U. S. V. Pennsylvania R. 
Co.. Pa., 87 S.Ct. 96. 242 U.S. 208, 
61 L.Ed. 261, affirming, D.C., Penn¬ 
sylvania R. Co. V. U. S,, 227 F. 

911. 

12 C.J. p 124 note 44. 

59. U.S.—Peoria & P. U. Ry. Co. v. 
U. S.. Ill., 44 S.Ct. 194, 263 U.S. 528, 
68 L..Ed. 427. 

eOi U.S.—Chicago, R. 1. & P. Ry. 

Co. V. U. S., Ill., 62 S.Ct. 87, 284 

U.S. 80, 76 L.Ed. 177. 

81. U.S.—Chicago. R. I. & P. Ry. 

Co. V. U. S., supra. 


88. U.S.—Chicago. R. I. & P. Ry. 
Co. V. U. S., supra. 

63. U.S.—A.Msigned Car Cases, Pa., 
47 S.Ct. 727. 274 U.S. 564, 71 L.Ed. 
1204, reversing, D.C., Berwind- 
White Coal-Mining Co. v. U. S., 9 
F.2d 429. 

64. U.S.—Assigned Car Ca.ses, su¬ 
pra. 

65. U.S.—^North Western Refrigera¬ 
tor Line Co. v. Ervin, C.C.A.Miss., 
78 F.2d 186, certiorari denied 66 
S.Ct, 143, 296 U.S. 622, 80 L.Ed. 
442. 

86. U.S.—Assigned Car Cases, Pa., 
47 S.Ct. 727, 274 U.S. 664, 71 L.Ed. 
1204, reversing, D.C., Berwind- 
White Coal-Mining Co. v. U. S., 9 
F.2d 429. 

87 . U.S.—Avent v. U. S., Ohio, 46 
S.Ct. 34, 266 U.S. 127, 69 L.Ed. 202 
—Avent v. U. S., C.C.A.Ohio, 15 F. 
2d 616, transferred 45 S.Ct. 34, 266 
U.S. 127, 69 L.Ed. 202—Berwind- 
White Coal-Mining Co. v. U. S., D. 
C.Pa., 9 F.2d 429, reversed on oth¬ 
er grounds Assigned Car Cases, 47 
S.Ct. 727, 274 U.S. 664, 71 L.Ed. 
1204. 

68. U.S.—Avent v. U. S., Ohio, 46 S. 
Ct. 34, 266 U.S. 127, 69 L.Ed. 202. 

69. U.S.—Southern Ry. Co. v. Shea- 
ly, D.C.S.C., 18 F.2d 784. 

Oaxfloat hridga at interstate car¬ 
rier's terminal furnished for inter¬ 
change of traffic with connecting car¬ 
rier was not “terminal facilities” 
within statute empowering commis¬ 
sion to require use thereof by an¬ 
other carrier.—^The No. 87, N.T., 68 
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S.Ct. 328, 288 U.S. 239, 77 L.Ed. 721, 
reversing, C.C.A., The Car Float No. 
37, 57 P.2d 144, reversing, D.C., The 
Talisman, 62 F.2d 691, and certiorari 
granted New York Cent. R. Co. v. 
The Talisman. 53 S.Ct. 85, 287 U.S. 
687, 77 L.Ed. 613. 

70. U.S.—Pittburgh & W. V. Ry. Co. 
v. U. S., D.C.OhIo, 41 P.2d 806. 

Cal.—Atchison, T. & S. P. Ry. Co. v. 
Railroad Commission, 211 P. 460, 
190 Cal. 214, affirmed Railroad 
Commission of California v. South¬ 
ern Pae. Co., 44 S.Ct. 376, 264 U. 
S. 331, 68 L.Ed. 713. 

71. U.S.—Montgomery v. Chicago, 
B. & Q. R. Co., Wyo., 228 F. 616, 
143 C.C.A. 138. 

73. U.S.—Detroit, etc., R. Co. v. In¬ 
terstate Commerce Commn., Mich.. 
74 F. 803, 21 C.C.A. 103, affirmed 17 
S.Ct. 986. 167 U.S. 633, 42 L.Ed. 
306. 

Passsagor stations 

(1) Commission could not require 
interstate carriers to construct union 
passenger station.—Interstate Com¬ 
merce Commission v. U. S. ex rel. 
City of Los Angeles. 60 S.Ct. 53, 280 
U.S. 62, 74 L.Ed. 168, reversing U. 
S. ex rel. City of Los Angeles v. In¬ 
terstate Commerce Commission, 34 F. 
2d 228, 69 App.D.C. 98. 

(2) Transportation Act of 1920 
gives commission no authority or 
duty either expressly or by clear im¬ 
plication to require erection or Im¬ 
provement of passenger stations.— 
State v. Seaboard Air Line Ry. Co., 
104 So. 602, 89 Fla. 419, 39 A.L.R. 
1868. 
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of equipment to be used on locomotives in interstate 
commerce, *^8 including the design, construction, and 
material of every part of the locomotive and tender 
and all appurtenances.*^^ This permits the commis¬ 
sion to prescribe rules and regulations,*^ having the 
force of statutes,76 by which the fitness of locomo¬ 
tives for service is determined. However, the act 
confers authority to prescribe specific devices, or 
changes in equipment, only where these are required 
to remove unnecessary peril to life or limb,*^^ and 
a finding to that effect is essential to the existence 
of its authority.^® 

Under the Federal Safety Appliance Act the 
commission may extend the period within which 
carriers must unify the number, dimensions, and 
location of all ladders, handholds and grab irons on 
cars, but it may not extend the requirement of the 


statute that all cars be furnished with secure equip¬ 
ment of this character.*^® Orders of the commis¬ 
sion pursuant to its authority under this statute 
should be liberally construed to control the safety of 
trains and of persons and property being transport¬ 
ed in interstate commerce.®^ Its rules, promulgated 
pursuant to this authority, have the force of stat- 
utcs,®i and are of binding force on the public.®® 

Extension of lines; certificates of convenience 
and necessity. The commission has power to au¬ 
thorize the extension of interstate railroad lines,®® 
and, in order to provide adequate facilities for car 
service, it may compel such an extension,®^ as long 
as such extension is within the undertaking of the 
carrier to serve, and such power does not embrace 
new lines reaching new territory.®® The commis¬ 
sion is also given authority to establish physical 


73. U.S.—Napier v. Atlantic Coast 
Line R. Co.. Ga.. 47 S.Ct. 207. 272 
U.S. 605, 71 L.Kd. 432. alflrmlng. D 
C.. Atlantic Coast Line R. Co. v. 
Napier, 2 F.2d 891—Chicago & N. 
W. Ry. Co. V. Railroad Commission 
of Wisconsin. 47 S.Ct. 207. 272 U.S. 
605, 71 L.Ed. 4.32, reversing 205 
N.W. 932, 188 Wis. 232, reversed 
212 N.W. 425, 192 Wis. 240. and 
212 N.W. 425, 192 Wis. 211. 

Ill.—Auschwitz V. Wabash Ry. Co., 
178 N.E. 403, 346 Ill. 190, revers¬ 
ing 259 in.App. 116. 

Minn.—Mahutga v. Minneapolis. St. 
P. & S. S. M. Ry. Co.. 234 N.W. 
474. 182 Minn. 362, certiorari de¬ 
nied 51 S.Ct. 494, 283 U.S. 847, 76 
L.Ed. 1456. 

At oommon. law, earners were free 
to determine how locomotive boilers 
should be kept in proper condition 
for use without unnecessary danger. 
—U. S. v. Baltimore & O. R. Co., 
Ohio, 55 S.Ct. 268, 293 U.S. 454, 79 
L.Ed. 587, affirming, D.C.. Baltimore 
& O. R. Co. v. U. S., 5 F.Supp. 929. 

74. U.S.—^U. S. v. Baltimore & O. R. 
Co., supra. 

76. U.S.—Southern Ry. Co. v. Luns¬ 
ford, 56 S.Ct. 604, 297 U.S. 398, 80 
L.Ed. 740, reversing 179 S.E. 671, 
60 Ga.App. 829, certiorari granted 
66 S.Ct. 144, 296 U.S. 661, 80 L.Ed. 
396, rehearing denied 66 S.Ct. 667, 
297 U.S. 729, 80 L.Ed. 1011. 

76. Bole raaulring front and roar 
lights on yard service locomotives.— 
Chesapeake & O. Ry. Co. v. Wood, 
C.C.A.Ohio. 69 F.2d 1017, certiorari 
denied 53 S.Ct. 92. 287 U.S. 646, 77 L. 
Ed. 659. 

77. U.S.— U. 8. V. Baltimore & O. R. 
Co., Ohio, 56 S.Ct. 268, 293 U.S. 
464, 79 L.Ed. 687, affirming, D.C.. 
Baltimore & O. R. Co. v. U. S., 6 
F.Supp. 929. 


Use of mannally operated reverse 
gear 

(1) The commission has authority 
to forbid the use of a locomotive 
equipped with a manually operated 
reverse gear, provided It finds that 
by reason thereof the engine is ren¬ 
dered unsafe or subjects employees 
of the railroad or others to unneces¬ 
sary peril to life or limb.—U. S. v. 
Baltimore & O. K. Co., supra. 

(2) To this end it may disapprove 
proposed rules, or require the modifi¬ 
cation of those in force, on the com¬ 
plaint of brotherhoods representing 
employees directly alfected.—U. S. v. 
Baltimore & O. R. Co., supra. 

78. U.S.—U. S. V. Baltimore & O. R. 
Co., supra. 

79. U.S.—Illinois Cent. R. Co. v. 
Williams, 87 S.Ct. 128. 242 U.S. 462. 
61 L.Ed. 437, affirming. Miss., 72 
So. 158. 

Mo.—Tyon v. Wabash Ry. Co., 232 S. 
W. 786, 207 Mo.App. 322. 

80. U.S.—U. S. V. Chicago, St. P., M. 
& O. Ry. Co., C.C.A.Minn., 43 F.2d 
300, 71 A.L.R. 607, affirming, D.C., 
34 F.2d 812. 

Am to power brakes 

(1) In construing an order provid¬ 
ing that the brakes of eighty-five per 
cent of the cars of a train operated 
with power brakes shall be con¬ 
trolled by the engineer of the loco¬ 
motive drawing the train, it was 
held that locomotives and tenders 
are included within term "cars.”— 
U. S. V. Chicago, St. P., M. & O. Ry. 
Co., supra. 

(2) However, a pusher engine and 
tender coupled to rear to assist head 
engine in pulling train upgrade are 
not "cars" within the meaning of 
such an order.—U. S. v. Chicago, St. 
P., M. & O. Ry. Co., supra—U. S. v. 
Chicago, St. P.. M. & O. Ry. Co., D. 
C.Wls., 42 F.2d 248. 

81. U.S.—Atchison, T. & S. P. Ry. 
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Co. V. Scarlett. 67 S.Ct. 641. 300 U. 
S. 471, 81 L.Ed. 748, reversing 

Scarlett v. Atchison, T. & S. F. 
Ry., 60 P.2d 462, 7 Cal.2d 181, cer¬ 
tiorari granted Atchison. T. & S. 
F. Ry. Co. V. Scarlett, 57 S.Ct. 232. 
299 U.S. 537, 81 L.Ed. 395. rehear¬ 
ing denied 57 S.Cl. 787. 301 U.S. 
712. 81 L.Ed. 1365. 

Mo.—Satterlee v. St. Louls-San Fran¬ 
cisco Ry. Co.. 82 S.W2d 69. 336 
Mo. 943. 

88. Vt.—Goulette’s Adm’r v. Grand 
Trunk liy. Co., 107 A. 118, 93 Vt. 
266. 

83. IT.S.—Missouri Par. R. Co. v. 
Union Puc. Ry. (^o.. D.C.Kan.. 60 F. 
2d 126—Indian Valley R. R. v. U. 
S., D.C.Cal.. 52 F.2d 485. affirmed 
Indian Valley R. Co. v. IT. S., 54 
S.Ct. 775, 292 U.S. 608, 78 L.Ed. 
1469. 

Determination of public interest 

Under Interstate Commerce* Act 8 
1 subds (18)--(22) the commission is 
authorized, in proceedings instituted 
by a currier proposing to engage in 
transportation over or by means of 
an additional or extended line, au¬ 
thoritatively to decide whether it 
would be in the public interest. Un¬ 
less the project is one covered by 5 
1 (18), the commission is not author¬ 
ized by the act to consider whether 
it is in the public interest and, for 
lack of Jurisdiction to determine that 
question, it must deny the applica¬ 
tion.—Powell v. U. S.. Ga., 67 S.Ct. 
470, 300 U.S. 276. 81 L.Ed. 643, re¬ 
versing, D.C.. 12 F.Supp. 938. 

84. U.S.—Interstate Commerce Com¬ 
mission V. Oregon-Washington R. 
& Nav. Co.. Or., 53 S.Ct. 266, 288 U. 
S. 14, 77 L.Ed. 688, affirming, D.C.. 
Oregon-Washington R. & Nav. Co. 
V. U. S., 47 P.2d 260. 

86 . U.S.—Interstate Commerce Com¬ 
mission V. Oregon-Washington R. 
& Nav. Co., supra. 
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connection between the lines of a rail carrier and 
the dock of a water carrier, and to determine and 
prescribe the terms and conditions on which the 
connecting: tracks should be operated.** The com¬ 
mission is also empowered to require connecting 
carriers to make track connections,*7 but the com¬ 
mission’s authority is not required for the construc¬ 
tion of a switch connecting with another railroad,** 
particularly where the construction is wholly within 
one state.** A court does not have the power to 
compel the commission to issue a certificate of pub¬ 
lic necessity and convenience, as no railroad sub¬ 
ject to the provisions of the act has a right to ex¬ 
tend its lines.®* Also, the commission is not author¬ 
ized to require a certificate of public convenience 
and necessity as to motor truck, drayage, or trans¬ 
fer services added as a terminal facility or a trans¬ 
portation service,®! and it may not issue an order 
equivalent to a court decree, enjoining a proposed 
extension for lack of the required certificate;®- but, 
whenever the service extends beyond the terminal 
district, it becomes a “line-haul,” and in that re¬ 
spect is an extension of the line of the carrier, as 
to which a certificate of convenience is necessary.®* 
While the commission may authorize an extension 
by lease,®^ it does not have power to determine the 
right of the lessee to use its own employees in op¬ 
erating trains over the lessor’s tracks.®* 

The provisions of the act giving rise to the com¬ 
mission’s power over extensions are to be liberally 
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construed while the express exceptions provided 
for therein are strictly construed.®* 

The Motor Carrier Act of 1935 permits two dif¬ 
ferent forms of applications for certificates relating 
to the transportation of persons or property for hire 
in interstate commerce. The first is by one who has 
been in bona fide operation in interstate commerce 
for a certificate to continue over the route or routes 
or within the territory for which application is 
made. This provision contemplates the continuance 
of any service by motor vehicle in interstate trans¬ 
portation.®"^ The other is an application by any 
qualified person for a certificate of public necessity 
and convenience to perform a proposed service as 
common carrier by motor vehicle. This provision 
places definite limitations on the operations of per¬ 
sons who may in the future desire to obtain the 
privilege of conducting such operations.®* Where 
the commission finds that an applicant does not qual¬ 
ify as one who has been in bona fide operation in 
interstate commerce, it must go further and find 
whether he qualifies for a certificate for proposed 
service.®® A motor carrier can operate as both a 
contract carrier and a common carrier pending the 
commission’s determination on its application for a 
permit to act as such.! 

Abandonment of lines. The commission has pow¬ 
er to authorize or require the abandonment of all or 
a portion of a line of railroad theretofore used in 
interstate commerce,* and a state statute, a munici- 
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86L U.S.—U. S. V. New York Cent. 
R. Co., N.Y., 47 S.Ct. 130, 272 U.S. 
467. 71 L.Ed. 350, reversing. D.C., 
New York Cent. R. Co. v. U. S., 
13 F.2d 200. 

87. U.S.—The No. 37. N.Y.. 53 S.Ct. 
328. 288 U.S. 239. 77 L.Ed. 721, re- 
versinp, C.C.A., The Car Float No. 
37, 57 F.2d 144, reversing, D.C.. The 
Talisman. 52 F.2d 691, and certio¬ 
rari granted New York Cent. R. Co. 
V. The Talisman, 53 S.Ct. 86, 287 
U.S. 687, 77 L.Ed. 613. 

N.Y.—People ex rel. New York Cent. 
R. Co. V. Public Service Commis¬ 
sion of New York, Second Dist., 
136 N.E. 195, 233 N.Y. 113, revers¬ 
ing 187 N.Y.S. 24. 195 App.Div. 
426. 

88 . Kan.—Missouri I*ac. R. Co. v. 
Chicago Great Western R. Co., 19 
P.2d 484, 137 Kan. 217, certiorari 
denied 64 S.Ct. 62. 290 U.S. 634, 
78 L.Ed. 561. 

88 . U.S.—Missouri Pac. R. Co. v. 
Union Pac. Ry. Co., D.C.Kan., 60 
F.2d 126. 

sa U.S.—Piedmont & N. Ry. Co. v. 
U. S.. S.C., 60 S.Ct. 192, 280 U.S. 
469, 74 L.Ed. 661, reversing, D.C., 
80 F.2d 421. 


91. U.S.—New York Dock Ry. v. 
Pennsylvania R. Co., C.C A Pu., 62 
F.2d 1010, affirming. D.C.. 1 F.Supp. 
20, and certiorari denied 53 S Ct. 
694, 289 U.S. 750, 77 L.Ed. 1495. 
D.C.—U. S. ex rel. Arlington & F. 
Auto R. Co. V. Eigen, 98 F.2d 264, 
68 App.D.C. 392. 

98. U.S.—Powell V. U. S., Ga., 57 S. 

Ct. 470, 300 U.S. 276, 81 L.Ed. 643, 
reversing, D.C., 12 F.Supp. 938, 

93. D.C.—U. S. ex rel. Arlington & 
F. Auto R. Co. V. Eigen. 98 F.2d 
264. 68 App.D.C. 392. 

The distinction between *'line-haul 
service” and “terminal service” de¬ 
pends on the facts of each case.—U. 
S. ex rel. Arlington & F. Auto R. 
Co. V. Eigen, supra. 

94. U.S.—Powell V. U. S., Ga., 67 S. 
Ct. 470. 300 U.S. 276, 81 L Ed. 643, 
reversing. D.C., 12 F.Supp. 938— 
Gulf. M. & N. R. Co. V. Illinois 
Cent. R. Co., D.C.Tenn., 21 F.Supp. 
282—Transit Commission v. U. S., 
D.C.N.Y., 1 F.Supp. 696, affirmed 63 
S.Ct. 636, 289 U.S. 121, 77 L.Ed. 
1075. 

95. U.S.—-Gulf. M. & N. R. Co. v. 
Illinois Cent. R. Co., D.C.Tenn., 21 
F.Supp. 282. 


96. U.S.—Interstate Commerce Com¬ 
mission V. Piedmont & N. Ry. Co., 
D.C.S.C., 51 F.2d 766, affirmed I*ied- 
mont & N. Ry. C’o. v. Interstate 
Commerce Commission. 52 S.Ct. 
641, 286 U.S. 299. 76 L.Ed. 1115. 

97. U.S.—Maher v. U. S., D.C.Or., 23 
F.Supp. 810. 

Change of type of service 

While the operation must have 
been continued, the law does not de¬ 
nounce a change from an “anywhere- 
for-hire” service to an operation 
with “fixed termini” over tho same 
highway.—Maher v. U. S., supra. 

Begnlar route Is not essential to 
issuance of certificate.—Maher v. U. 
S.. supra. 

98. U.S.—Maher v. U. S., supra. 

99. U.S.—Maher v. U. S., supra. 

1. U.S.—Thomas v. National Deliv¬ 
ery Ass'n, D.C.Pa., 24 P'.Supp. 171. 

a. U.S.—Missouri Pac. R. Co. v. Un¬ 
ion Pac. Ry. Co., D.C.Kan., 60 F.2d 
126—Indian Valley R. R. v. U. S., 
D.C.Cal., 62 F.2d 485, affirmed In¬ 
dian Valley R. Co. v. U. S., 64 S.Ct. 
776, 292 U.S. 608, 78 L.Ed. 1469— 
Western Pac. R. Co. v. Nevada- 
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pal ordinance, a charter provision,8 or even a con¬ 
tract,^ is no impediment to the commission’s exclu¬ 
sive and plenary jurisdiction in this regard. How¬ 
ever, this power docs not extend to the abandonment 
of spur, industrial, team, switching, or side tracks, 
located wholly within one state,*'* or to the discon¬ 
tinuance of the purely intra-stale business of a road 
whose situation and ownership are such that inter¬ 
state commerce will not be affected thereby;® but 
the commission may authorize the abandonment of 
a branch line wholly within a state, where the op¬ 
eration thereof is prejudicial to interstate commerce 
on the carrier's main line.*^ 

Tn considering an application by a carrier for a 
certificate of public convenience and necessity per¬ 
mitting the abandonment of its line, the sole test 
l)rescribed is that abandonment be consistent with 
public necessity and convenience so the commis¬ 
sion is bound to weigh the benefit to accrue to inter¬ 


state commerce by the abandonment against the re¬ 
sultant prejudice and injury to intra-state com¬ 
merce.® 

The fact that the commission's order allowing 
abandonment of a branch line is termed permissive, 
does not give a state or municipality the right to 
proceed in abrogation thereof.^® 

Unification of carriers. Under proper statutory 
authorization the commission may adopt a plan for 
the consolidation of railroad properties into a lim¬ 
ited number of systems,^ ^ and it may determine 
whether other types of unification such as leases 
would interfere with its plan.^2 This does not, 
however, make such unification compulsory or au¬ 
thorize the commission to approve isolated consoli¬ 
dations until after the adoption of a complete plan 
of unification as provided in the act.^® 

The commission is also authorized, in the public 
interest,to approve control by one carrier of an- 


California-Orppron R P C.Cal., 

40 F.2d 731—U. S. Fpldspar Corp. 
V. U. S.. D.C.N.y., 38 F.3d 91—Vil- 
lajye of Manlorville v rhioagci 
Groat Western R. Co. D.C.Minn., 8 
F.Supp. 791. 

Ohio.—PittahurKti & W. V. Ry. Co. v. 
I*ublio Utilities (\>nimissi<)n of 
Ohio, 166 N.E 372. 120 Ohio St. 
434. 

Boate violative of loner and short 
haul clause 

The commission is authorized to 
direct the ubundonrnent of a particu¬ 
lar route as violative of the long and 
short haul clause of the Interstate 
Commerce Act.—Western Paper Mak¬ 
ers’ Chemical Co. v. U. S., Mich., 46 

S.Ct. 500, 271 U.S. 268, 70 U Ed. 941. 
Service operated at loss 

It is within the province of the 
commission to determine how far an 
interstate carrier should bo required 
to continue service at a lo.«<s where 
xrcat numliers of the p<*oi)le served 
have abandoned transportation tiy 
rail for travel by private motors and 
busses, without hearing: evidence as 
to the financial condition of another 
carrier which owns its stock and 
controls its operations.—Town of In¬ 
let. N. Y., V. New York Cent. R. Co., 
D.C.N.Y., 7 F.Supp. 781. 

3. U.S.—Village of Mnnlorville v. 
Chicago Great Western R. Co., D.C. 
Minn., 8 F.Supp. 791. 

4. U.S.—Village of Mantorville v. 
Chicago Great Western R. Co., su¬ 
pra. 

N.M.—Taylor v. Santa F^^ Northwest¬ 
ern Ry. Co., 34 P.2d 1102, 88 N.M. 
467. 

Agreement ineffeotlve 

Agreement by which railroad 
sought to reconvey its trackage 
rights over twenty-three and nine 
tenths miles of track of another rail- 
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road constituted an attempt to aban¬ 
don operation of railroad without 
con.sent of interstate commerce com¬ 
mission, and was ineffective to divest 
railroad of trackage rights.—Taylor 
v. Santa F^ Northwestern Ry. Co., 
supra. 

Order valid 

U.S.—E.s<*anaba & Li. S. R. Co. v. U. 
S., D.C.Mich., 21 F.Supp 151, af¬ 
firmed 58 S.Ct. 556, 303 U.S. 315. 82 
L.Ed. 867. 

6. U.S.—U. S. V. State of Idaho, Ida¬ 

ho. 66 set. 690, 298 U.S. 105, 80 
U.Ed. 1070, affirming, D.C., State of 
Idaho V. U. S., 10 F.Supp. 712. 

6. U.S.—State of Texas v. Eastern 
Texas R. Co.. Tex.. 42 S.Ct. 281, 258 
U.S. 204. 66 U.Ed. 566—Brownwood 
North & South Ry. Co. v. Railroad 
Commission of Texas, D.C.Tex., 16 
F.2d 297. 

7. U.S. — Tran.sit Commission of 
State of New York v. U. S., N.Y., 
52 S.Ct. 157, 281 U.S. 360, 76 U.Ed. 
342—State of Colorado v. U. S., 
Colo., 46 S.Ct. 452. 271 U.S. 153, 70 
L..Ed. 878. 

8. Unnecesaary findings 

The act does not make the issu¬ 
ance of such a certificate eondilional 
on a finding that continued operation 
will result in discrimination against 
Interstate commerce, or a denial of 
just compensation for property of 
the carrier within the state used in 
interstate or intra-slate commerce. 
—State of Colorado v. U. S., supra. 

9. U.S. — Transit Commission of 
State of New York v. U. S., N.Y., 
62 S.Ct. 167, 284 U.S. 360, 76 L.Ed. 
342—State of Colorado v. U. S., 
Colo.. 46 S.Ct. 452. 271 U.S. 153, 70 

I L.Ed. 878—U. S. Feldspar Corp. v. 
I U. S.. D.C.N.Y., 38 F.2d 81. 
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Kagnitnde of regnired outlay 

Tn passing on railroad’s application 
for abandonment of braric*h line, in¬ 
terstate eoiniTKTee commission prop- 
crl.v considered magnitude of re¬ 
quired outlay for removal of grade 
crossings, ordered by state commis¬ 
sion, ns compared with value of 
whole property and resulting effect 
on company’s revenue.—Transit Com¬ 
mission of State of New York v. U. 
S., N.Y.. 52 S.Ct. 157, 284 U.S. 860, 
76 L.Ed. 342. 

Bevennes and expenses after appli¬ 
cation were open to consideration by 
commission as additional proof of 
decreasing busine.ss and serious loss, 
where objectors’ solicitor stated that 
he had no objection thereto, if tak¬ 
en with certain qualifleutions.—Town 
of Inlet, N. Y., v. New York Cent. R. 
Co., D.C.N.Y., 7 F.Supp. 781. 

Single indnetry cannot insist on 
maintenance by interstate carrier of 
burdensome line of trackage for its 
own benefit.—U. S. Feldspar Corp. 
v. U. S., D.C.N.Y., 38 F.2d 91. 

10. IT.S—Village of Mantorville v. 
Chicago (Jreat Western R. Co., D. 
C. Minn., 8 F.Supp. 791. 

11. U.S—New York Cent. Securities 
Corporation v. U. S., N.Y., 53 S.Ct. 
45. 287 U.S. 12, 77 L.Ed. 138, affirm¬ 
ing, D.C.. 54 F.2d 122. 

la. U.S.—New York Cent. Securities 
Corporation v. U. S., supra. 

13. Ohio.—Snyder v. New York, C. & 
St. L. ri. Co.. 160 N.E. 616, 118 
Ohio St. 72. affirming 157 N.E. 427, 
21 Ohio App. 514, and error dis¬ 
missed 278 U.S. 573. 49 S.Ct. 92, 73 
L.Ed. 513. affirmed 278 U.S. 578, 
49 S.Ct. 176, 73 L.Ed. 516. 

14. U.S.—Atlantic Coast Line R. Co. 
v. U. S.. S.C.. 52 S.Ct. 171, 284 U. 

S. 288. 76 L.Ed. 298, affirming, D. 
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other by a lease or purchase of stock or other man¬ 
ner not involving’ a consolidation,^^ although the 
carriers* lines are parallel and competing.^® This 
power is not limited by a statute prohibiting the 
commission from requiring the establishment of 
a through route not embracing substantially the en¬ 
tire length of the carrier’s line,^^ and in approving 
a lease of this character it may require the inser¬ 
tion of such conditions as are necessary to preserve 
the public interest^® However, in the exercise of 
this authority, the commission may not impair con¬ 
tractual rights,!® and the interests of stockholders 
must be considered and protected.®® 

Under § 5, as amended by the Emergency Rail¬ 
road Transportation Act of 1933, the commission 
has power, in the public interest,®! to approve con¬ 
solidations or mergers by interstate carriers, or con¬ 
tracts whereby one interstate carrier purchases, 
leases, or agrees to operate the properties of an¬ 
other.®® 

The commission may permit the interest of a land 
carrier in a competing carrier by water to continue 


if the public interest will be promoted thereby, and 
the continuance of the interest does not injure the 
competition, under section 5 of the Interstate Com¬ 
merce Act, as amended by the Panama Canal Act 
of 1912, the constitutionality of which has been 
upheld.®® 

The commission is not bound by the interpreta¬ 
tion of a trackage agreement placed thereon by the 
parties,®^ but the conduct of the parties with ref¬ 
erence to a condition attached by the commission to 
a lease of one carrier’s lines by another, is perti¬ 
nent in determining the meaning thereof.®® 

Issuance of securities. The commission is em¬ 
powered to authorize and approve the issuance of 
securities by carriers falling within its jurisdic¬ 
tion,®® on such conditions as it may deem necessary 
or appropriate in the premises.®'^ This power, how¬ 
ever, is not unlimited and may not be exercised ar¬ 
bitrarily,®® and any conditions prescribed must re¬ 
late to interstate commerce, or to the rights or du¬ 
ties of carriers engaged therein.®® Thus, in case a 
special fund is created in connection with the issu- 


C. . 48 F.2d 239--Clevoland C.. C. 
& St. L. R. Co. V. Jackaon, C.C.A. 1 
Ohio. 22 F.2d 509. 

Authority not invalid for uncertainty 

U.S.—New York Cent. Securities Cor¬ 
poration V. U. S.. N.Y., 53 S.Ct. 

45. 287 U.S. 12, 77 U.Ed. 138, af- 
flrminff, D.C., 64 F.2d 122. 

Order anthorized 

Interstate commerce commission 
had power to make order authoriz¬ 
ing interstate carrier to acquire con¬ 
trol of another carrier on finding: 
acquisition would be in public inter¬ 
est, and was not required to deter¬ 
mine private rights of objecting car¬ 
rier under agreement with applicant 
for maintenance of continuous line. 
—Missouri Pac. R. Co. v. U. S., D. 
C.Ky., 4 F.Supp. 449, affirmed 55 S. 
Cl. 121, 293 U.S. 624, 79 L.Bd. 636. 

15. U.S.—New York Cent. Securities 
Corporation v. U. S., N.Y., 63 S.Ct. 

46. 287 U.S. 12, 77 L.Ed. 138, af¬ 
firming, D.C., 64 F.2d 122. 

Order not abuse of discretion 
U.S.—New York Cent. Securities Cor¬ 
poration V. U. S., D.C.N.Y.. 64 F. 
2d 122, affirmed 53 S.Ct. 45. 287 U. 
S. 12, 77 L..Ed. 138. 

Force of legal authority 
Action of commission approving 
lease of railroad engaged in inter¬ 
state commerce has force of legal 
authority.—Houston, E. & W. T. Ry. 
Co. V. Anderson, 86 S.W.2d 983, 120 
Tex. 200, reversing, Clv.App., 10 S.W. 
2d 767. 

16. U.S.—^New York Cent. Securities 
Corporation v. U. S., 63 S.Ct. 45. 
287 U.S. 12. 77 L.Ed. 188, affirming. 

D. C., 64 F.2d 132. 


17. U.S.—Atlantic Coast lilne R. Co. 
V. U. S.. S.C., 52 S.Ct 171. 284 U. 
S. 288. 76 L.Ed. 298, afflrrninR, D.C., 
48 F.2d 239. 

18. U.S.—New York Cent. Securities 
Corporation v. U. S., N.Y.. 53 S.Ct. 
4 6, 287 U.S. 12, 77 L.Ed. 138, af¬ 
firming. D.C., 54 F.2d 122—Atlantic 
Coast Line R. Co. v. U. S.. S.C., 
52 S.Ct. 171, 284 U.S. 288. 76 L.Ed. 
298, affirming. D.C., 48 P.2d 239. 

19. Tex.—^Nueces Valley Townslte 
Co. V. San Antonio, U. & G. R. Co., 
67 S.W.2d 216, 123 Tex. 167, re¬ 
versing San Antonio, U. & G. R. 
Co. V. Nueces Valley Townsite Co.. 
Civ.App., 34 S.W.2d 391. 

ao. U.S.—Cleveland, C., C. & St. L. 
Ry. Co. V. Jackson, C.C.A.Ohio, 22 
F.2d 509. 

Adequacy of rental dividends pay¬ 
able directly to lessor’s minority 
stockholders by lessee’s railroad is 
peculiarly within competence of com¬ 
mission as expert tribunal.—New 
York Cent. Securities Corporation v. 
U. S.. D.C.N.Y.. 54 F.2d 122, affirmed 
53 S.Ct. 45. 287 U.S. 12, 77 L.Ed. 
138. 

ai. U.S.—State of Texas v. U. S., 
Mo.. 54 S.Ct. 819. 292 U.S. 522, 78 
L.Ed. 1402. affirming, D.C.. 6 F. 
Supp. 63. 

aa. U.S.—State of Texas v. U. S., 
Mo., 54 S.Ct. 819. 292 U.S. 522, 78 
L.Ed. 1402, affirming, D.C.. 6 F. 
Supp. 63. 

Bemoval of offioea 

I The commission may authorize a 
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lease rslling for removal of the gen¬ 
eral offl<*es and shops of the lessee 
carrier, to a point outside the stat** 
wherein it was chartered, although 
the state constitution requires raiJ- 
roads chartered therein to maintain 
a public office in the state, and the 
Emergency Railroad Transportation 
Act 1933 § 11, to the etTeet that a 
carrH‘r shall not be relieved from 
preexisting contractual obligation re- 
si>ecting locution or maintenance of 
offices, shops, or roundhouses is In¬ 
applicable in such a situation.—Stale 
of Texas v. IT. S., Mo., 54 S.Ct. 819, 
292 U.S. 622, 78 L.Ed. 1402, affirming. 
D.C., 6 F.Supp. 63. 

23. U.S.—Lehigh Valley R. Co. \. 

U. S., D.C.T’a.. 234 F. 682, affirmed 
37 S.Ct. 397, 243 U.S. 112. 61 L.Ed. 
819. 

24. U.S.—Delaware & II. R. Corpo¬ 
ration v. U. S., D.C.Pa., 19 F.Supp. 
700. 

25. U.S.—Atlantic Coast Line R. Co. 

V. U. S., D.C.S.C.. 48 F.2d 239, af¬ 
firmed 62 S.Ct. 171, 284 U.S. 288. 
76 L.Ed. 298. 

20. U.S.—U. S. V. Chicago. N. S. & 

M. R. Co., Ill., 53 S.Ct. 245, 288 U. 
S. 1. 77 L.Ed. 583. 

27. U.S.—U. S. V. Chicago, M., St. 
P. & P. R. Co., Ill., 61 S.Ct. 169, 
282 U.S. 311, 75 L.Ed. 359, affirm¬ 
ing, D.C.. Chicago, M.. St. P. & P. 
R. Co. V. U. S., 33 F.2d 582. 

2& U.S.—U. S. V. Chicago, M.. St. P. 
A P. R. Co., supra. 

29. U.S.—U. S. V. Chicago, M., St. P. 
A P. R. Co., supra. 
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ance of securities by the carrier, the commission 
has power to prescribe conditions with reference to 
the disposition thereof if the fund is part of the 
carrier’s resources,30 but not if the fund is owned 
by, and subject to, the control of private pcrsons.31 

Regulation of shippers. Rules rej^ulating the 
manner in which the shipper should load his freight 
and protect the same, are within the scope of the 
commission ;32 but its power in this regard does 
not extend beyond that conferred by statute, and 
unauthorized regulations of this character impose 
no duty on shippers.33 

Valuation of property and ascertainment of in- 
come. Under a statute so providing, the commis¬ 
sion is required to investigate, ascertain, and re¬ 
port the value of all of the property owned or used 
by every common carrier subject to the provisions 
thereof.34 Congress has the power to impose this 
duty and the commission is obligated to perform 
it in the manner prescribed,^^ although this opens 
a wide range of proof and calls for the exercise of 
close scrutiny and scrupulous analysis,^® or involves 


a consideration of matters beyond the possibility of 
rational determination, and calls for inadmissible 
assumptions and indulgence in impossible hypothe¬ 
ses as to subjects incapable of rational ascertain- 
ment.37 In making its estimate, the commission 
must consider property used in intra-state as well 
as interstate commerce,^* and may be required to 
consider the original cost or value of the property 
as well as cash dealings at the time, respecting it, 
and the conditions then surrounding its use;39 but 
under subdivision b of § 19 a of the Act, requiring 
the commission’s investigation and report to state in 
detail, separately from improvements, the original 
cost of rights of way and terminals, roadbeds or 
terminals of another, which the carrier is privileged 
to use for a rental, need not be included.^® 

Up to the time a tentative value is arrived at, the 
commission acts as appraiser merely and is free to 
gather its information from whatever source it 
pleases, and the carrier has no right to know the 
source or to question the persons from whom the 
information has been procured.^^ In fact, under 
subdivision (e) of § 19 a, of the Act, even after the 


3a U.S.—U. S. V. Chicago. M,. St. P. 

& r. R. Co., Hupru. 

Oondltlon oonstrned 

In an order authorizing^ the Issu¬ 
ance of new securitU'S by a carrier 
undergroint; rooriranization, and pro¬ 
viding for the imj)()unding of a .sepa¬ 
rate fund, a provision to the <‘lTect 
that the fund should not he paid out 
except on order of court was held to 
he applicable to the entire fund, in¬ 
cluding a portion .set aside for com¬ 
pensation of the reorganization man¬ 
agers.—U. S. V. Chicago, M., SI. P. 
& P. R. Co., supra. 

31. U.S.— IT. S. V. Chicago, M., St. P. 
& 1*. R. Co., supra. 

32. Ill.—Wintersteen v. National 
Cooperage & Woodenware Co., 197 
N.R 578, 361 111. 95. 

33. U.S.—^W. A. Hover & Co. v. Den¬ 
ver & R. O. W. R. Co., C.C.A.Colo., 
17 P.2d 881. 

34. U.S.—U. 8. ex rel. Kansas City 
Southern Ry. Co. v. Interstate 
Commerce Commission. App.D.C., 
40 S.Ct. 187, 262 U.S. 178, 64 L.Ed. 
617—Kansas City Southern Ry. Co. 
V. U. S., D.C.Mo.. 19 F.2d 591, re¬ 
versed on other grounds U. S. v. 
Kansas City Southern Ry. Co., 48 
S.Ct. 140, 276 U.S. BOO, 72 L.Ed. 
394. 

35. U.S.—^Kansas City Southern Ry. 
Co. V. U. S., supra. 

36. U.S.—^U. S. ex rel. Kansas City 
Southern Ry. Co. v. Interstate 
Commerce Commission, App.D.C., 
40 S.Ct. 187, 262 U.S. 178, 64 L.Ed. 
617. 


37. I7.S.~U. S. ex rcl. Kansas City 
Southern Ry. ('’o. v. Interstati* 
Commerce Commission, supra. 

38. U.S.—Railroad Commission of 
Wisconsin v. Chicago, B & Q. R. 
Co., Wks., 42 S.Ct. 232, 267 U.S. 563, 
66 L.Ed. 371, 22 A.L.R. 3086. 

39. U.S.—Atlanta. B. & C. R. Co. v. 
U. S., D.C.Ca., 37 F.2d 401. reversed 
on other grounds IT. S. v. Atlanta, 
B. & C. R. (\>., 51 S.Ct. 237, 282 
U.S 522, 75 L.Ed. 513. 

Common stock 

(1) Where railroads In receiver¬ 
ship were transferred to a new cor¬ 
poration for preferred stock and one 
hundred and tifty thousand shares of 
common stock without par value, 
which latter was sold to another rail¬ 
road in consideration of Us guaranty 
of principal and dividends of pre¬ 
ferred stock and assumption of cer¬ 
tain accumulated losses and expens¬ 
es, under an order of the interstate 
commerce commission authorizing 
the transfer on condition that, for 
the purpose of an accounting, as pro¬ 
vided in Commission Rules, rule 41, 
the cash value of the common stock 
must be reckoned on the basis not 
in excess of the amount received 
therefor, it was held that the com¬ 
mon stock should be valued on the 
basis of the fair cash value of the 
property acquired in exchange for 
the stock as of the date of its ac¬ 
quisition, not on the basis of the 
conimission's valuation made several 
years before, under the Interstate 
Commerce Act 8 19a, 49 U.S.C.A. 9 
19a, nor at the amount of the cash 
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paid in the transaction.—Atlanta, B. 
& C. R. Co. V. U. S., D.C.Oa., 28 P. 
2d 885. 

(2) Cash actually paid out for the 
acquisition of the no par common 
stock of a railroad company, al¬ 
though admissible as evidence in the 
accounting as a voluntary cash 
transaction expressing the value of 
the railroad as estimated by the par¬ 
ties, was not the exclusive nor con¬ 
clusive evidence of the then actual 
cash value of the railroad.—Atlanta, 
B. & C. R. Co. v. U. S., D.C.Ca., 37 
F.2d 401. reversed on other grounds 
U. S. V. Atlanta, B. & C. R. Co., 61 
S.Ct. 237, 282 U S. 522, 76 L.Ed. 613. 

(3) Valuation upheld.—Atlanta, B. 
& C. R. Co. V. U. S., D.C.Oa., 12 P. 
Supp. 782. 

40. U.S. — Interstate Commerce Com¬ 
mission V. New York, N. H. & H. 
R. Co., 63 S.Ct. 3 06, 287 U.S. 178, 
77 L.Ed. 248, reversing Now York, 
N. H. & II. R. Co. V. Interstate 
Commerce Commission, 65 F.2d 
1028, 60 App.D.C. 403, certiorari 
granted Interstate Commerce Com¬ 
mission V. New York, N. H. & H. 

R. Co.. 52 S.Ct. 496, 286 U.S. 686, 
76 L.Ed. 1274. 

Valuation uphold 

U.S.—Delaware & Hudson Co. v. U. 

S. , D.C., 295 F. 668, affirmed 46 S. 
Ct. 153. 266 U.S. 438, 69 L.Ed. 369. 

41. U.S.— IT. S. ex rel. St. Louis 
Southwestern Ry. Co. v. Interstate 
Commerce Commission, 290 F. 264, 
53 App.D.C. 289, affirmed 44 S.Ct. 
294, 264 U.S. 64, 68 L.Ed. 666. 
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tentative valuation is made, a carrier has no right 
to examine the data on which it is based, on the 
ground that they are public documents, where the 
commission has otherwise ordered b^t if there 
is a hearing before the commission on a protest of 
the valuation by the carrier, the latter is entitled to 
examine such data, in such manner that the work 
in the commission’s office will not be seriously in¬ 
terfered with, where a need therefor is shown.^3 

The final valuation fixed by the commission, pur¬ 
suant to § 19 a, as amended, is prima facie evidence 
for any and all purposes specified in the Act;^^ 
but tentative valuations reached before the final val¬ 
uation is determined, are no more than ex parte 
appraisements without probative effcct.^S 

Under the Interstate Commerce Act § 15 a, the 
commission is authorized to determine the aggre¬ 
gate value of the property of carriers in order that 
income in excess of a prescribed per cent may be 
recaptured. In making such valuation, the com¬ 
mission must determine whether or not carriers are 
under common control and operated as a single sys¬ 
tem.^® 

By the Act of March 21, 1918, wherein provision 
was made for compensating the owners of railroads 
brought under governmental control during the 
World War, the commission was charged 'with the 
duty of ascertaining the operating income of rail¬ 
roads concerned. It was acting within its jurisdic¬ 


tion in this regard when it decided that a particular 
item should be treated as a deduction on the books 
of a particular railroad.^*^ 

Accounts and records of carriers. The Interstate 
Commerce Act authorizes the commission to re¬ 
quire carriers subject to its jurisdiction to issue re¬ 
ports, maintain a uniform system of accounting,^® 
and carry particular assets under specified ac¬ 
counts,^® even though this interferes with their in¬ 
ternal affairs.**’® Willful disobedience of a commis¬ 
sion order requiring their accounts to be kept in a 
certain form, is punishable by fine or imprison- 
ment.s^ 

Also, under the Act, on proper demand, the com¬ 
mission may have access to all accounts, records, 
and memoranda kept or required to be kept, by the 
carrier, and it may employ, and give authority to, 
special agents or examiners to inspect and to ex¬ 
amine such matter, including accounts, records, and 
memoranda in existence before the right of inspec¬ 
tion was conferred by statute, but such special 
agents or examiners have no right to examine and 
to inspect the correspondence of carriers.**’® A car¬ 
rier is subject to a per diem penalty, under the Act, 
for improperly refusing to submit its records to in¬ 
spection, and a mandamus action by the govern¬ 
ment to compel such an inspection, is not an elec¬ 
tion to abandon all claims to forfeitures.®^ 

Rate of speed of street cars. The federal statute 


42. IT.S.—U. S. ex rel. St. Louis 
Southwestern Ry. Co. v. Interstate 
Commerce Commission, 44 S.Ct. 
294, 264 U.S. 64. 68 L.Ed. 565. af¬ 
firming 290 F. 264, 53 App.D.C. 289. 

43. U.S.—U. S. ex rel. St. Louis 
Southwestern Ry. Co. v. Interstate 
Commerce Commission, supra. 

44. U.S.—New York, N. H. & H. R. 
Co. V. Interstate Commerce Com- 
mi.ssion. 55 F.2d 1028, 60 App.D.C. 
403, certiorari granted Interstate 
Commerce ('‘ommisaion v. New 
York, N. H. & H. R. Co.. 52 S.Ct. 
496, 286 IT.S. 535, 76 L.Ed. 1274, 
and reversed on other grounds 53 
S.Ct. 106, 287 U.S. 178, 77 L.Ed. 
248. 

45. U.S.—Delaware & H. Co. v. U. 
S., N.Y., 45 S.Ct. 153, 266 U.S. 438, 
69 L.Ed. 369, affirming. D.C., 295 F. 
558. 

40. U.S.—St. Louis & O’P. Ry. Co. v. 

U. S., D.C.Mo., 22 F.2d 980. re¬ 
versed on other ground.s 49 S.Ct. 
384, 279 U.S. 461, 73 L.Ed. 798. 

47. D.C.—Detroit & T. S. L. R. Co. 

V. Interstate Commerce Commis¬ 
sion, 277 F. 636. 61 App.D.C. 133. 

48. U.S.—Norfolk & W. Ry. Co. v. 
U. S., Va.. 68 S.Ct. 62, 287 U.S. 


134, 77 L.Ed. 218, affirming. D.C., 52 
F.2d 967—Alton & S K. R. v. U. 
S.. D.CCal., 49 F.2d 414. 

12 C.J. p 123 note 36. 

Carriers hy water 

The commission is empowered to 
require carriers engaged in trans¬ 
portation partly by land and partly 
by water to render accounts of their 
business.—U. S. v. Clyde S. S. Co., 
C.C.A.N.Y., 36 F.2d 691, reversing, D. 
C., 29 F.2d 742, and certiorari denied 
Clyde S. S. Co. v. U. S.. 60 S.Ct. 350, 
281 U.S. 744, 74 L.Ed. 1157. 
Olaeelfloation proper 

Classification resulting in Inter¬ 
state commerce commission's ex¬ 
empting short-line railroads under 
one hundred miles long, returning 
cars to railroads from which re¬ 
ceived, from necessity of reporting 
per diem accruals to numerous car 
owners, was not arbitrary or unrea¬ 
sonable. and order was not confisca¬ 
tory.—Chicago, R. I. & P. Ry. Co. v. 
U. S.. Ill., 52 S.Ct. 87, 284 U.S. 80, 
76 L.Ed. 177. 

Changes in accounting 

Order requiring changes in ac¬ 
counting items was upheld where 
carrier was not shown to be injured. 
—Norfolk & W. Ry. Co. v. U. S., Va.. 
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53 S.n. 52, 287 U.S. 134. 77 L.Ed. 218, 
affirming, D.C., 52 F.2d 967. 

49. IT.S.—Norfolk & W. Ry. Co. v. 
U. S., supra- Chesapeake & O. Ry. 
Co. V. U. S., D.C.Va., 5 F.Supp. 7. 

50. U.S.—Kansas City Southern R. 
Co. V. U. S.. Com.Ct.. 31 S.C^t. 125. 
231 U.S. 423. 58 L.Ed. 296, 62 L.K. 
A.,N.S, 1, affirming 204 F. 641. 

51. U.S.—U. S. V. Atlanta. B. & C. 

R. Co., (la., 61 S.Ct. 237, 282 U.S. 
522. 75 L.Ed. 513, reversing, D.C., 
Atlanta, B. & C. R. Co. v. U. S., 
37 P\2d 401. 

58. U.S.—U. S. v. Clyde S. S. Co.. C. 

C. A.N.Y.. 36 P.2d 691. reversing, 

D. C., 29 F.2d 74 2, and certiorari 
denied Clyde S. S. Co. v. U. S.. 50 

S. Ct. 350, 281 U.S. 744. 74 L.Ed. 
1167. 

53. U.S.—U. S. V. Louisville, etc., H. 
Co., Ky., 35 S.Ct. 363, 236 U.S. 318. 
334, 59 L.Ed. 598, affirming 212 F. 
486. 

12 C.J. p 123 note 40. 

54. U.S.—U. S. V. Clyde S. S. Co.. 

C. C.A.N.Y., 36 F.2d 691, reversing. 

D. C., 29 F.2d 742, and certiorari 
denied Clyde S. S. Co. v. U. S.. 60 
S.Ct. 360, 281 U.S. 744. 74 L.Ed. 
1167. 
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prescribing the rate of speed of street cars within 
the District of Columbia and conferring power upon 
the interstate commerce commission to require and 
compel obedience to the provisions of the statute 
does not confer upon the commission any power to 
determine what constitutes a reasonable rate of 

spced.55 

§ 143. - As to Rates 

Under the amended Interstate Commerce Act, the 
commission’s authority extends to interstate rates gen- 
eraiiy and to intra-state rates in so far as interstate 
commerce is effected. Its powers and functions include 
tariff construction and the promulgation of rules and 
regulations with reference thereto, determination of the 
reasonableness or Justness of rates, and fixing new rates. 

Under the Interstate Commerce Act, as amended, 
the commission has preliminary jurisdiction over 
administrative questions arising from any practice 
of a carrier which gives rise to the application of a 
rate,®® and is not confined to questions concerning 
the reasonableness or discriminatory character of 
rates.®7 Its power extends to charges for services 


connected with the transportation, such as icing and 
refrigeration,®* wharfage charges,®* and charges 
by public stockyards.®* It has the power to review 
and revise all rates, fares, or charges and all rules 
and regulations with respect thereto which the car¬ 
rier may file, publish, and put into operation ;®^ 
and on complaint or on its own initiative, it may en¬ 
ter on a hearing as to the lawfulness of a newly 
fi^ed rate, and pending such hearing may suspend 
the operation thereof,®* regardless of the provisions 
of the Emergency Railroad Transportation Act of 
1933.®* However, the commission has regulatory 
power over rates on shipments to foreign countries 
only in so far as the transportation takes place with¬ 
in the United States,®^ and it deals with rates ap¬ 
plicable to inland hauls without consideration of 
charges or factors attributable to transportation by 
sea or in foreign countries.®® 

Under the Interstate Commerce Act as amended, 
the commission may prescribe reasonable and non- 
discriminatory rates,®® after finding the existing 


65. D.C.—Capital Traction Co. v. 
Kinpr, 44 App.D.C. 315. 

56. AdmlnlBtratlTa not Judicial 
questiou 

Amount of and reasonableness of 
earners’ rates are not judicial ques¬ 
tions but administrative questions 
for commerce commission.—Illinois 
Commerce Commission v. Chicago & 
E. r. Ry. Co., 163 N.E. 664. 332 Ill. 
243. 

67. U.S.—Northern Pac. Ry. Co. v. 
Solum. 38 S.Ct. 550, 247 U.S. 477, 
62 U.Ed. 1221, reversing Solum v. 
Northern Pac. Ry. Co., 157 N.W. 
996, 133 Minn. 93, and Monarch 
Elevator Co. v. Northern Pac. Ry. 
Co.. 157 N.W. 998, 133 Minn. 461, 
and dismissing error Duluth Ele¬ 
vator Co. V. Northern Pac. Ry. Co., 
162 N.W. 1087, 136 Minn. 468. 

68. U.S.—Atchison. etc., R. Co. v. U. 
S.. 34 S.Ct. 291, 232 U.S. 199, 58 L. 
Ed. 668, affirming, Com.Ct.. 204 F. 
647. 

Oharga for refrigerator care 

The propriety of an extra charge 
for the use of a refrigerator or oth¬ 
er insulated car was for the commis¬ 
sion to pass on, and was not within 
the authority of the courts.—J. C. 
Famechon Co. v. Hines, 186 N.W. 941, 
151 Minn. 9, reversed on other 
grounds 187 N.W. 974. 161 Minn. 9. 

69. U.S.—Davison (lulfport Fertili¬ 
zer Co. V. Gulf & S. I. R. Co., C.C. 
A.Miss., 92 F.2d 107, certiorari de¬ 
nied 68 S.Ct. 141, 302 U.S. 738. 

Pa.—McNeely & Price Co. v. Phila¬ 
delphia Piers, 196 A. 846. 329 Pa. 
113. 

60. U.S.—Atchison. T. & S. F. Ry. 
Co. V. U. S., N.Y., 56 S.Ct. 748, 295 


U.S. 193, 79 D.Ed. 1382, reversing, 
D.C., 8 P.Siipp. 825. 

61. Tex.—Neubert v. Chicago, R. I. 
& G. Ry. Co., 296 S.W. 1090, 116 
Tex. 644, 53 A.L.R. 1224. 

08. U.S.—Manufacturers’ Hy. Co. v. 
U. S.. Mo., 38 set. 383. 246 U.S. 
4 57, 62 UEd. 831 — Manhattan 
Transit Co. v. U. S.. D.C.Mass., 24 
P.Supp. 174—Diamond Tank Trans¬ 
port v. U. S.. DC.Wash., 23 F.Supp. 
497—Algoma Coal & Coke Co. v. 

U. S.. D.C.Va., 11 FSupp. 487. 
Snspensloii of rates is matter of 

administrative discretion.—Manhat¬ 
tan Transit Co. v. U. S., D C Mass., 
24 P.Supp. 174. 

63. U.S.—^Atlantic Coast Line K. Co. 

V. Hampton & Brum’hville R. Co., 
C.C.A.S.C., 80 F.2d 797. 

64. U.S.—Oregon-Washington R. & 
Nav. Co. V. Strauss & Co , C.C.A. 
Or., 73 F.2d 912, certiorari denied 
55 S.Ct. 551, 294 U.S. 723. 79 L.Ed. 
1255. 

65. U.S.—Great Northern Ry. Co. v. 
Sullivan, Minn., 55 S.Ct. 472, 294 
U.S. 458, 79 L.Ed. 992, reversing. C. 
C.A., 72 P.2d 587, certiorari grant¬ 
ed 65 S.Ct, 216, 293 U.S. 551, 79 L. 
Ed. 654. 

Ooeaa rates are not under the con¬ 
trol of the commission.—Texas & P. 
Ry. Co. V. U. S., Tex., 53 S.Ct. 768. 
289 U.S. 627, 77 L.Ed. 1410, reversing, 
D.C., 42 P.2d 281. 

06. U.S.—Atchison. T. & S. F. Ry. 
Co. v. Arizona Grocery Co., C.C.A. 
Ariz., 49 F.2d 563, certiorari grant¬ 
ed Arizona Grocery Co. v. Atchi¬ 
son. T. F. Ry. Co.. 52 S.Ct. 8, 284 
U.S. 600, 76 L.Ed. 515, and affirmed 
Arizona Grocery Co. v. Atchison, T. 
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& S. F. Ry. Co.. 52 S.Ct. 183, 284 U. 
S. 370, 76 L.Ed. 348—Missouri, K. 
* T. R. Co. V. Interstuto Commerce 
('•ommission, C.C.Mo., 164 F. 645. 

12 C..T. p 125 note 63. 

Issuance of scrip at reduced rates 
Under Interstate Commerce Act 5 
22, the commission is not authorized 
to order railroads suliject to its ju¬ 
risdiction to is.sue interchangeable 
scrip coupon tickets at a reduced 
r.ate un1e.ss it finds on a fair hearing 
that tjiis Is just and reasonable.— 
U, S. V. New York Cent. R. Co., 
Mass., 44 S.Ct. 212, 263 U.S. 603. 68 
L.Ed. 470, affirming, U.C., New York 
(Vnl. R. Co. V. U, S., 288 F. 961. 

Order held reasonable 
U.S.—Mississippi Valley Rarge Line 
Co. V. U. S., D.C.Mo., 4 F.Supp. 746, 
affirmed 54 S.Ct. 692. 292 U.S. 282, 
78 L.Ed. 1260. 

Under original act 

(1) The Interstate Commerce Act, 
us originally enacted, did not confer 
upon the eommission power to fix 
rates or to determine maximum and 
minimum charges or rates for the 
future, but limited its authority to 
the determination of the reasonable¬ 
ness of existing rates.—Interstate 
Commerce Commn. v. Cineinnatl, 
etc., R. Co., Ohio. 17 S.Ct. 896, 167 
U.S. 479, 499, 42 L Ed. 243—12 C.J. 
p 125 note 61. 

(2) Nor could the commission se¬ 
cure the same result indirectly by 
first determining what, in reference 
to the past, were reasonable and just 
rates, and by then obtaining from the 
courts a peremptory order that, in 
the future, the carriers should follow 
the rates thus determined to have 
been reasonable and just in the past. 
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rate to be unreasonable or discriminatory,®^ inde¬ 
pendently of its power to award reparations for 
damages from an unreasonable rate.®® The duties 
of the commission, in this regard, have not been 
changed by the so-called Hoch-Smith Resolution.®® 

The Hepburn Act authorized the commission to 
fix the maximum reasonable rate, or the maximum 
and minimum limits within which the carriers’ pub¬ 
lished rate must come, and the Transportation Act 
of 1920 extended its authority to the prescription of 
a named rate, or the maximum or minimum reason¬ 
able rate, or the maximum and minimum limits with¬ 
in which the carrier’s published rate must come.^® 
Within the scope of this power, the commission may 
reduce the rates on particular commodities, although 
the present return is not a fair one,'^^ or it may 
raise rates, not merely because noncompensatory to 
the carrier receiving them, but because they are un¬ 
just or unreasonable from the point of view of oth¬ 
er carriers or localities 2 and it is authorized to 
initiate, modify, establish, or adjust rates, so that 
carriers as a whole, or in rate groups or territories, 
will earn an aggregate net income sufficient to give 


a fair return on the aggregate value of the carrier s 
property.*^® 

Also, the commission may order the establish¬ 
ment of emergency charges and modify its prior 
orders as to particular rates, where it finds that a 
special situation exists justifying its action in this 
respect,and, under the amended act, it may in¬ 
crease rates previously reduced because of compe¬ 
tition with a water route, without application by 
the carrier."^® However, the commission may not 
fix rates in order to regulate industrial conditions,*^® 
or to divert export or import traffic through cer¬ 
tain ports,*^*^ and it cannot deny a carrier the right 
to change from an unreasonably low rate to a rea¬ 
sonable rate merely because of the injurious con¬ 
sequences thereof to shippers.*^® Under the Act, as 
amended in 1906 and 1910, the commission is also 
empowered to fix the charge to be paid by a carrier 
for services rendered or instrumentalities furnished 
by the owner of the property transported in connec¬ 
tion with its transportation,*^® and such compensa¬ 
tion can only be increased or diminished by action 
of the commission.®® 


—Interstate Commerce Commn. v. 
Alabama Midland R. Co.. Ala., 18 S. 
Ct. 46. 168 U.S. 144. 42 L.Ed. 414. 

12 C.J. p 125 note 62. 

67. U.S.—Alton & S. R. R. v. U. S., 
D.C.Cal., 49 P.2d 414—Akron, C. & 
Y. Ry. Co. V. U. S.. D.C.Cal., 22 P. 
2d 199. 

12 C.J. p 125 notes 70, 71. 

X&oreased mlaimnm rate 

The commission is not authorized 
to prescribe a higher minimum rate 
unless it is established that the ex¬ 
isting rate is not compensatory and 
has some harmful or unfair conse¬ 
quence.—Merchant Truckmen's Bu¬ 
reau of New York v. Reardon, D.C. 
N.Y., 10 F.Supp. 358. 

68 . U.S.—^Baer Bros. Mercantile Co. 
v. Denver, etc., R. Co.. Colo.. 34 S. 
Ct. 641. 233 U.S. 479, 58 L.Ed. 1065, 
reversing 187 F. 485. 109 C.C.A. 
337. 

12 C.J. p 125 note 78. 

69. U.S.—^Atchison. T. & 8. F. Ry. 
Co. V. U. S.. 62 S.Ct. 146. 284 U. 
S. 248, 76 L.Ed. 273, reversing, D. 
C., 51 F.2d 610. 

70i U.S.—^Arizona Grocery Co. v. At¬ 
chison T. & S. F. Ry. Co.. Ariz., 
52 S.Ct. 188. 284 U.S. 370. 76 L.Ed. 
348, affirming. C.C.A., Atchison, T. 
& S. F. Ry. Co. V. Arizona Grocery 
Co.. 49 F.2d 663, certiorari granted 
Arizona Grocery Co. v. Atchison. T. 
& S. F. Ry. Co., 52 S.Ct. 8. 284 U.S. 
600, 76 L.Ed. 515. 

MiBlmiim rates 

(1) The commission may fix mini¬ 
mum rates.—^Merchant Truckmen's 


Bureau of New York v. Reardon, D.C. , 
N.Y., 10 F.Supp. 358. ' 

(2) Such rates may be prescribed 
to prevent ruinous rate wars and to 
guarantee reasonable earnings, not 
only to the carrii‘rs utTected, but also 
to competing carriers, who may labor 
under a higher cost of doing busi¬ 
ness.—Anchor Coal Co. v. U. S., D C. 
W.Va., 25 P.2d 462. reversed on other 
grounds U. S. v. Anchor Coal Co., 49 
S.Ct. 262, 279 U.S. 812, 73 L.Ed. 971. 
71. U.S.—Atchison, T. & S. F. Ry. 

Co. V. U. S., D.C.111., 51 F.2d 610, 
reversed on other grounds 62 S.Ct. 
146, 284 U.S. 248. 76 L.Ed. 273. 

78. U.S.—Jefferson Island Salt Min¬ 
ing Co. v. U. S., D.C.Ohio, 6 P.2d 
316. 

73. U.S.—Jefferson Island Salt Min¬ 
ing Co. v. U. S., supra. 

74b U.S.—^Algoma Coal & Coke Co. v. 
U. S., D.C.Va.. 11 F.Supp. 487. 

76. U.S.—Skinner & Eddy Corpora¬ 
tion V. U. S., Or., 39 S.Ct. 376, 249 
U.S. 657, 63 L.Ed. 772. 

76. U.S.—Anchor Coal Co. v. U. S., 
D.C.W.Va., 26 P.2d 462, reversed on 
other grounds U. S. v. Anchor Coal 
Co., 49 S.Ct. 262, 279 U.S, 812. 73 
L.Ed. 971. 

Koch-Bmith XMOlution does not 
authorize the commission to consider 
industrial conditions and the shift in 
traffic as a reason for widening the 
differentia] in rates.—^Anchor Coal 
Co. v. U. S., supra. 

77. U.S.—Texas & P. Ry. Co. v. U. 
S., Tex., 58 8.Ct. 768. 289 U.S. 627, 
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77 L.Ed. 1410, reversing. D.C., 42 
F.2d 281. 

Admiiiistrativs praetlea not estab- 
Ushed 

Interstate commerce commission 
was held not to have estalilished ad¬ 
ministrative practice requiring <'on- 
clusion that congress approved pow¬ 
er, asserted by commission, to ad¬ 
just railroads' export and Import 
rates m interests of ports alone by 
failing to amend statute prohibiting 
undue preference of particular local¬ 
ity.—Texas & P. Ry, Co. v. U. S., 
supra. 

78. U.S.—McLean Lumber Co. v. U. 
S., D.C.Tenn., 237 F. 460. 

79. U.S.—Finkblne Lumber Co. v. 
Gulf & S. I. R. Co.. C.C.A.MIS8.. 
269 F. 933. certiorari denied 41 S. 
Ct. 377. 255 U.S. 574, 66 L.Ed. 793. 

D.C.—U. S. ex re I. Members of Waste 
Merchants' Ass'n of New York, 
Voluntary Ass'n, v. Interstate 
Commerce Commission, 277 F. 638, 
61 App.D.C. 136, reversed on other 
grounds Interstate Commerce Com¬ 
mission V. U. S. ex rel. Members 
of Waste Merchants' Ass'n of New 
York. 43 S.Ct 6, 260 U.S. 32, 67 L. 
Ed. 112. 

12 C.J. p 124 note 41, p 126 note 81. 
Oompsnsatloa for vso of oars 
U.S. — Northwestern Refrigerator 
Line Co. v. Ervin, C.C.A.M1 bs., 78 
F.2d 186, certiorari denied 66 S.Ct. 
143, 296 U.S. 622, 80 L.Ed. 442. 

8Ck Ill. — Gustafson v. Michigan 
Cent R. Co.. 218 Ill.App. 402, af¬ 
firmed 129 N.E. 616, 296 XU. 41, cer- 
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When the commission fixes rates for the future, 
it acts in a lepslative capacity,its pronouncement 
has the force of a statute ,*2 and will stand if neither 
arbitrary nor capricious, nor violative of any rule 
of law.82 An order of the commission fixing a 
maximum rate is in legal effect a determination of 
a reasonable rate.*^ 

The commission’s authority over interstate rates 
extends to the form, arrangement, and content of 
the tariffs,®® and the promulgation of regulations 
and rules having the effect of law,®® for the simpli¬ 
fication thereof.®^ It can also make effective a pro¬ 
posed tariff covering pick-up and delivery service 
by carriers, without previously having issued certifi¬ 
cates of public convenience and necessity therefor.®® 

Construction of tariffs. Resort must first be had 
to the commission in determining whether words in 
a rate tariff are used in their ordinary sense or in a 
peculiar, technical, or trade sense, and in inter¬ 


preting such words where they arc used in the lat¬ 
ter sense; and this requires a consideration of evi¬ 
dence establishing special facts.®® Also, it is the 
function of the commission, in the first instance, to 
interpret tariff rules, where this involves their ap¬ 
plication to extraordinary situations,®® and ques¬ 
tions concerning the construction or application of 
rules promulgated by the commission for the con¬ 
struction and filing of freight tariffs, are adminis¬ 
trative questions for the commission.®^ However, 
a question as to which of two rates, when properly 
construed, are applicable to the thing shipped is 
not a question exclusively for the commission, but is 
a judicial question which the courts may handle in 
the first instance;®® .such questions are exclusively 
for the commission only where they require expert 
knowledge and are such that courts and juries 
might reasonably disagree thereon.®® In the field 
of rate and tariff construction and interpretation 
thereof, the decisions of the commission, while not 


tiorari denied Michifran Cent. U. 
Co. V. Gustafson. 41 S.Ct. 5:i8. 2r.G 
U.S. 698, 65 I^.Rd. 1177. 

81. XT S.—Arizona Grocery Co. v. At¬ 
chison. T. & S. P. Hy. Co. Ariz., 
62 S.Ct. 183, 284 U.S. 370, 76 U.Ed. 
348. afnrming. C.C.A.. Atchi.son, T. 
& S. F. Ry. Co. V. Arizona Grocery 
Co., 49 P.2d 663, certiorari jjranled 
Arizona Grocery Co. v. Atchison, T. 
& S. F. Ry. Co., 52 S Ct. 8. 284 U. 

S. 600, 76 U.Ed. 515—1 Mtzer Trans¬ 
fer Corporation v. Norfolk & VV. 
Ry. Co., D.C.Md., 10 F.Supp. 436. 

82. U.S.—Arizona Grocery Co. v. At¬ 
chison, T. & S. F. Ry. Co , Ariz.. 62 

S. Cl. 183. 284 XT.S. 370, 76 L..Ed. 
34 8, afllrmine^, C.C.A., Atchi.son, T. 
& S. F. Ry. Co. V. Arizona Grocery 
Co., 49 F.2d 563, certiorari urnnted 
Arizona Grocery Co. v. Atchison, 

T. & S. P. Ry. Co.. 62 S.Ct. 8. 281 

U. S. 600, 76 L.Ed. 515. 

83. U.S.—Baltimore & O. R. Co. v. 
U. S.. D.C.Uel., 12 F.Supp. 261. ap¬ 
peal dismissed, C.C.A.. 87 F.2d 605. 

134. U.S.—Atchison. T. & S. F. Ry. 

Co. V. Arizona Grocery Co., C.C.A. 
Ariz., 49 F.2d 663, certiorari grant¬ 
ed Arizona Grocery Co. v. Atchi¬ 
son. T. & S. P. Ry. Co.. 62 S.Ct. 
8. 284 U.S. 600, 76 L.Ed. 515, and 
affirmed Arizona Grocery Co. v. At¬ 
chison, T. & S. F. Ry. Co., 62 S. 
Ct. 183. 284 U.S. 370, 76 L.Ed. 348. 
8Bb U.S.—J. C. Pamechon Co. v. 
Northern Pac. R. Co., C.C.A.Minn., 
23 F.2d 307, affirming. D.C., 11 F. 
2d 312. 

Contracts limiting liahility 

Common carriers under the Motor 
Carrier Act of 1935 are subject to 
provisions of Interstate Commerce 
Act providing that tariffs and con¬ 
tracts of carrier limiting liability 
must be filed with, and approved by, 


interstate commerce commission.— 
Thomas v. National l>elivery Ass*n, 
D.C.Pa., 24 F.Supp. 171. 

Separation of charge into a num¬ 
ber of factors may be approved or 
disapproved by the commission.— 
J, C. Pamechon Co. v. Northern Pac. 
R. Co.. C.C.A.Minn., 23 F.2d 307, af¬ 
firming, D.C., 11 F.2d 312. 

Changes In classification of com¬ 
modities in tariffs come within the 
commission's jun.sdietion.—Sullivan 
V. Missouri Pac. Lines, D.C.Tex., 1 
F.Supp. 803. 

86. N.Y.—I>uvi.s V. (Cayuga Operat¬ 
ing Co., 216 NY.S. 186. 217 App 
Div. 675. 

87. Tex.—Neubert v. Chicago, R. I. 
& G. Ry. Co.. 296 S.W. 1090, 116 
Tex. 644, 63 A.L.R. 1221. 

Rules as to demurrage charges 
may be promulgated and enforced by 
the commission, and it may deter¬ 
mine disputed questions arising 
thereunder.—Davis v. Rochester Can 
Co.. 207 N.Y.S. 33, 124 Misc. 123, re¬ 
versed on other grounds 221 N.Y.S. 
666, 220 App.Div. 487. 

Changes in roles determining the 
acceptance of commodities for ship¬ 
ment are within the commission's 
jurisdiction.—Sullivan v. Missouri 
Pac. Lines, D.C,Tex., 1 F.Supp. 803. 

88. U.S.—American Trucking Ass’ns 

V. U. S., D.C.D.C., 17 F.Supp. 655. 

89. U.S.—Norge Corporation v. Long 
Island R. Co.. C.C.A.N.Y., 77 F.2d 
312, certiorari denied 56 S.Ct. 137, 
296 U.S. 616, 80 L.Ed. 437. 

Oommiasion snpreme in this field 
D.C.—U. S. ex rel. Kroger Grocery & 
Baking Co. v. Interstate Commerce 
Commission, 73 F.2d 948, 64 App. 
D.C. 43. certiorari denied 55 S.Ct. 
608. 294 U.S. 712, 79 L.Ed. 1246. 
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90. N.y.— ITenry L. Hunter, Inc., v. 
New York. N. H. & H. R. Co., 166 
N.Y.S. 237, 179 App.Div. 52, af¬ 
firming 161 N.Y.S. 10. 97 Misc. 26. 

91. U.S.—Standard Oil Co. v. U. S.. 
D.C.Tnd., 41 F.Jd 836. affirmed 
Standard Oil Co. (Indiana) v. U. 
R.. 51 S.Ct. 429. 283 U.S. 236, 76 
L.Ed. 999. 

Rules as to demurrage charges for 

interstate shipments may he inter¬ 
preted by the commi.=‘f ion.—D.avls v. 
Rochester Can Co., 207 N.Y.S. 33. 124 
Misc. 123, reversed on other grounds 
221 N.Y.S. 666. 220 App.Div. 487. 

9& IT.S—AnuTleun Ry. E-xpreKp Co. 
V. Price Bros., C.C.A.Tex., 54 F.2d 
67. 

Question of law 

When question as to which rate 
applies to shir>menls depend.s wholly 
on interpretation of tariffs, it is 
qui'stion of law.—Allaiitle P.rldge Co. 
V. Atlantic (Toast Line R. Co., D.C. 
Fla., 56 F.2d 163, affirmed, C.C.A., At¬ 
lantic (^oaf.t Line R. Co. v. Atlantje 
Bridge Co., 57 F.2d 654. 

93. Ky.—Walters v. Louisville & N 
Ry. Co., 296 S.W. 1010, 220 Ky. 
813. 

Rates on rags 

A complaint that "barracks rags," 
consisting of worn garments sold by 
the pound and pressed into bales, of 
which seventy-flve per cent or eighty 
per cent are worthless, except as 
rags, should not be classified an 
“clothing" for rate purposes, In¬ 
volves an administrative question, 
exclusively within the Juri.sdlctlon of 
the interstate commerce commisslnn. 
and action for overcharge is not 
maintainable.—Louisville, H. & St. 
L. Ry. Co. V. Johns & Patterson, 258 
S.W. 312, 201 Ky. 752. 
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conclusive, are of great weight.®^ 

Reasonableness of rates. The commission has 
original and exclusive jurisdiction to determine the 
reasonableness of established rates for interstate 
transportation,®® including local,®® proportional,®^ 
and joint rates, as is indicated below in this section, 
without deciding whether their application has re¬ 
sulted or will result in pecuniary loss or damage to 
the shipper.®® The so-called Hoch-Smilh Resolu¬ 
tion of congress, does not require the commission 
to condemn as unreasonable any existing rate which 
would have been reasonable under the existing 
law.®® 

The commission is not bound to allow an unrea¬ 


sonable rate to stand solely because revision will in 
some degree adversely affect carriers suffering from 
economic depression,^ or because of its finding as 
to the unreasonableness of a similar rate,® or be¬ 
cause it previously fixed the rale, where this was 
done without passing on the reasonableness there¬ 
of.® However, under the act, as amended by the 
Transt)ortation Act of 1920, the commission may 
not declare unreasonable a rate which it formerly 
declared reasonable,^ nor is it justified in setting 
aside a rate as unreasonably low in the absence of 
evidence that it is not compensatory or below a 
reasonable minimum,® and it cannot compel a car¬ 
rier to charge a rate higher than a reasonable min- 


94. T^.S.—Updike CIrain Corporation 
V. St. Louis & S. F. Ry. Co.. C.C.A. 
Net)., 52 F.2d fl4—VV. T. Brown & 
Sons Lumber Co. v. Louisville & 
N. R. Co., D.C.Ky., 7 F.Supp. 59.S. 
affirmed, C.C.A., 82 F.2d 94. certio¬ 
rari grranted 57 S.Ct. 14, 299 U.S. 
524. 81 L.Ed. 3S5. affirmed 57 S.Ct. 
265, 299 U.S. 392. 81 L.Ed. 301— 
Empire Reflniri^r Co. v. Davis, D.C. 
Okl., 6 F.2d 305. 

Mo.—Milne Lumber Co. v. Michigan 
Cent. R. Co., 57 S.W.2d 732. 

95. U.S.—(Jreat Northern Ry. Co. v. 

Sullivan, Minn., 55 S.Ct. 472, 294 
If.S. 458, 79 L.Ed. 992, r<»ver.Ming, 
C.C.A., 72 F.2d 587, certiorari 

granted 55 S.Ct. 216, 293 U.S. 551, 
79 L.Ed. 654—Atchison, T & S. F. 
Ry. Co. V. IT. S.. Ill., 49 S.Ct. 494, 
279 U.S. 768, 73 L.Ed. 947, amriii- 
ing. D.C., 33 F.2d 345—Atlantic & 
Y. Ry. Co. V. Carolina Button Cor¬ 
poration, C.C.A.N.C., 74 F.2d 870— 
Alton & S. R. R. V. U. S., D.C.Cal., 
49 F.2d 414—Elgin, ,T. & E. Ry. Co. 
V. U. S., D.C.Ind., 18 F.Supp. 19— 
MisHis.sippi Valley Barge Line Co. 
V. U. S.. D.C.Mo., 4 ir.Supp. 745, 
affirmed 54 S.Ct. 692, 292 U.S. 282, 
78 L.Ed. 1260. 

Ill.—Baltimore & O. R. Co. v. Den¬ 
ney & Co., 246 Ill.App. 22. 

Mo.—Mobile & (1. R. Co. v. Southern 
Sawmill Co., 251 S.W. 434, 212 Mo. 
App. 117. 

Qkl.—Chicago, R. I. & P. Ry. Co. v. 
Howo-MoC^urtain Coal & Coke Co., 
247 P. 986, 119 Okl. 49, certiorari 
denied 47 S.Ct. 243, 273 U.S. 734, 
71 L.Ed. 865. 

Pa.—Pittsburgh & L. E. U. Co. v. 
South Shore H. Co., 107 A. 680, 264 
Pa. 162. 

Tex.—Producers’ Refining Co. v. Mis¬ 
souri. K. & T. Ry. Co. of Texas, 
Com.App., 13 S.W.2d 680, affirming 
Missouri, K. & T. R. Co. of Texas 
V. Railroad Commission of Texas, 
Civ.App., 3 S.W.2d 489. 

12 C.J. p 125 notes 64, 65. 

What oonatitntes fair charffa for 

carrier's facilities and services Is 
within interstate commerce commis¬ 


sion’s discretion.—J. C. Famechon 
Co. V. Northern Pac. R. Co., C.C.A. 
Minn., 23 F.2d 307, affirming, D C.. 
11 F.2d 312. 

May determine reaeonahleneeB of 

(1) Store door delivery charges.— 
Merchant Truckmen’s Bureau of 
New York v. Reardon, D.C.N.Y., 10 
F.Supp. 358. 

(2) Icing charges.—^Alton & S. R. 

R. V. U. S., D.(\Cal., 49 F.2d 414. 
May compel reaeonahle charge for 

rail haul.—Texas & P. Ry. Co. v. U. 

S. , Tex., 53 S.Ct. 768, 289 U.S. 627, 
77 L.?:d. 1410, reversing, D.C., 42 F. 
2d 281. 

Beaeonahlenese settled 

Proceedings before commi.<;sion on 
complaint respecting rales tiled by 
carriers, settled the questions of 
their reasonableness and nondiscrirn- 
inatory character.—Keogh v. Chica¬ 
go & N. W. Ry. Co., 111., 43 S.Ct. 47, 
260 U.S. 156, 67 L.Ed. 183, affirming, 
C.C.A., 271 F. 4 44, certiorari denied 
41 S.Ct. 537, 256 U.S. 699, 65 L.Ed. 
1177. 

96. U.S.—Atchison, T. & S. F. Ry. 
Co. v. TT. S., III., 49 S.Ct. 494, 279 
U.S. 768, 73 L.Ed. 947, affirming, D. 

C. . 33 F.2d 34.5—Atlantic & Y. 

Ry. Co. V. Carolina Button Corpo¬ 
ration, C.C.A.N.C., 74 F.2d 870. 

97. U.S.—Atchison, T. & S. F. Ry. 
Vo. v. U. S., 111., 49 S.Ct. 494, 279 
U.S. 768, 73 L.Il.A. 947, affirming, 

D. C., 33 F.2d 345—Atlantic & Y. 
Ry. Co. V. Carolina Button Corpo¬ 
ration, C.C.A.N.C., 74 F.2d 870. 

98. U.S.—Great Northern Ry. Co. v. 

Sullivan, Minn., 55 S.Ct. 472, 294 
U.S. 458, 79 L.Ed. 992, reversing, 
C.C.A., 72 F.2d 687, certiorari 

granted 55 S.Ct. 216, 298 U.S. 551, 
79 L.Ed. 654. 

99. U.S.—Ann Arbor R. Co. v. U. S., 
Cal., 50 S.Ct. 444, 281 U.S. 658, 74 
L.Ed. 1098—^Department of Public 
Works of Washington v. U. S., D.C. 
Wash., 65 F.2d 392. 

OQxnmlBaioa did not ezoeod powon 

under Hoch-Smlth Resolution and 
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Interstate Commerce Act, In deter¬ 
mining reasonableness of fertilizer 
rates.—Atlantic & Y. Ry. Co. v. Caro¬ 
lina Button Corporation, C.C.A.N.C., 
74 F.2d 870. 

1. U.S.—U. S. V. Northern Pac. Ry. 
Co., Minn., 53 SCI. 406, 288 U.S 
490, 77 L.Ed. 914, reversing, D.C., 
Northern Pac. Ry. Co. v. U. S., 60 
F.2d 302. 

2. U.S—El Paso & S. W. R. Co. v. 
rh(‘lps-Do(]ge Mercantile Co., C.C. 
A.Anz., 75 F.2d 873—Du Bois v. 
Central R. Co. of New Jersey, D.C. 
N.J., 22 F.Supp. 469. 

D.C.—Central of Georgia Ry. Co. v. 
West Virginia Pulp & Paper Co., 
92 F.2d 292, 67 App.D.C. 309. 

3. U.S.—Jones V. Alton & S. H. Co., 
DU.Jll., 6 F Supp. 807—Corray v. 
Baltimore & O. R. Co., D.C.lll., 2 
F.Supp. 829. 

4k U.S.—Arizona Grocery Co. V. At¬ 
chison, T. & S. F. Ry. Co., Ariz., 
52 SCI. 183. 284 U.S. 370, 76 L.Ed. 
348, affirming, C.C.A., Atchison, T 
& S. F. Ky. Co. V. Arizona Grocery 
Co., 49 F.2d 563, certiorari granted, 
Arizona Grocery Co. v. Atchison, 

T. & S. V. Ry. Co., 52 S.Ct. 8, 284 

U. S. 600, 76 L.Ed. 515—El Paso & 
S. W. R. Co. V. I*helps-Dodge Mer¬ 
cantile Co., C.C.A.Anz., 76 F.2d 
873—Jones v. Alton & S. R. Co., 
D.C.lll., 6 F.Supp. 807—Corray v. 
Baltimore & O. R. Co., D.C.lll., 2 
F.Supp. 829. 

Under Act Jnne 39, 1906, amend¬ 
ing the Interstate Commerce Act, the 
fact that the commission had de¬ 
clared a particular rate to be rea¬ 
sonable, did not deprive 11 of juris¬ 
diction to declare the same rate to be 
unreasonable after the expiration of 
two years.—El Paso & S. W. R. Co. 

V. Phclps-Dodge Mercantile Co., C.C. 
A.Arlz., 76 F.2d 873. 

6. U.S.—Chicago, M.. St. P. & P. R. 

Co. v. U. S.. D.C.lll., 8 F.Supp. 970, 
affirming U. S. v. Chicago, M., St. 
P. & P. H. Co.. 66 S.Ct. 462. 294 
U.S. 499, 79 L.Ed. 1028. 
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imum in order to benefit shippers not favorably lo¬ 
cated, or to increase the revenue of other carriers 
having a less direct route to the destinations in¬ 
volved.® 

In determining the reasonableness of rates, the 
commission may compare them with other similar 
rates.*^ However, where other rates have been fixed 
on the basis of competition, they are not a proper 
standard of comparison unless the competition 
phase is considered.® In determining the reason¬ 
ableness of an icing charge, the commission may 
consider elements of cost which the carriers them¬ 
selves assigned to the charge and ignore other items 
which they assigned to the line haul freight rate;**^ 
but it is not necessarily required to include in the 
icing rates all items of refrigerating cost, and it is 
not inhibited from considering the rate to which the 
icing charge is ancillary.^® 

A finding that particular rates are unreasonable, 
inures to the benefit of the general public.^^ 

Discriminatory rates. Under the amended In¬ 
terstate Commerce Act, the commission may investi¬ 
gate and decide whether a rate has been, whether 
it is, or whether it would be, discriminatory but 
it may not determine whether a hypothetical rate 
would be discriminatory under conceivable condi¬ 
tions.^® Having found the rate to be unduly dis¬ 


criminatory as between persons or localities in in¬ 
terstate commerce, the commission may prescribe 
what will be a reasonable rate to be observea in 
the future, or the maximum or minimum rate there¬ 
after to be charged,or a relative rate,^® although 
the existing rates are reasonable per se,^® and re¬ 
gardless of the diverse classification in different lo¬ 
calities of the particular commodity involved.l'^ 
Also, in its discretion, the commission may alter the 
entire system of rates concerned, or only some of 
the rates,i® or it may merely order removal of the 
discrimination without prescribing rules and regu¬ 
lations for the carrying out of its order, leaving 
this to the carrier.^® In case the commission adopts 
the latter procedure, and the carriers, being unable 
to agree among themselves on a rate, accept a rate 
fixed by the commission, the reasonableness there¬ 
of cannot be attacked except in proceedings before 
the commission.®® However, where (l?stinations 
approximately equidistant from a common origin 
are prejudiced by a difference in rates, the carrier 
or carriers involved must effectively participate in 
both rates and be the common source of the dis¬ 
crimination, if an order for correction of the dis¬ 
parity is to run against it or thcm,®i and if the or¬ 
der is made under § 3 of the Act, an alternative 
must be afforded to the offender or offenders to 
abate the discrimination, by raising one rate, lower¬ 
ing the other, or altering both.®® 


0. U.S.—ChleaKo. M.. St. 1’. & V. R. 
Co. V. U. S., supra. 

7. U.S.—We.stern Paper Makers’ 
Chemical Co. v. U. S., Mich . 46 S. 
Ct. 500, 271 U.S. 268. 70 UEd. 941 
—Northern I’ac. Ry. Co. v. U. S., 
D.C.Minn., 60 F.2d 302, reversed on 
other grounds U. S. v. Northern 
Pacific Ry. Co.. 53 S.Ct. 406. 288 U. 
S. 490, 77 L.Ed. 914—Montro.se Oil 
Refining Co. v. St. Liouia-San 
Francisco Ry. Co., D.C Tex., 25 F. 
2d 750, affirmed, C.C.A., St. Louis- 
San Francisco Ry. Co. v. Montrose 
Oil & Refining Co.. 25 F.2d 755. 
certiorari denied 48 S.Cl. 560, 277 
U.S. 598, 72 L.Ed. 1007—Penn 

Anthracite Mining Co. v. Delaware 
& H. R. Corporation. D.C.Pa., 16 
F.Supp. 732, affirmed, C.C.A., Dela¬ 
ware & H. R. Corporation v. Penn 
Anthracite Mining Co., 91 F.2d 634. 
certiorari denied 58 S.Ct. 283, 302 

U. S. 756. 82 L.Ed. 585—Christian 
Feigenspan v. Delaware & H. R. 
Corporation, D.C.Pa., 16 F.Supp. 
732, affirmed. C.C.A., Delaware & 
H. R. Corporation v. Christian 
Feigenspan, 91 F.2d 634, certiorari 
denied 58 S.Ct. 283, 302 U.S. 756, 
82 L.Ed. 585—Texas & N. O. R. Co. 

V. U. S., D.C.MO., 10 F.Supp. 198, 
affirmed 56 S.Ct. 784, 295 U.S. 395, 
79 L.Ed. 1601—Railway Express 


Agency v. U. S., DC.N.Y., 6 F. 
Supp. 249, appeal di.smiH.sed Wish- 
nutzki & Nathel v. Railway Ex- 
pre.ss Agency, 55 S Ct. 212, 293 U.S. 
532. 79 L.Ed. 640. 

Comparison with other rales in fix¬ 
ing reasonable rate gc*nerally see 
Carriers § 297 f. 

8 . U.S.—Raltimore & O. R. Co. v. 
U. S., D.C.N.Y., 22 F.Supp. 533. 

9. U.S.—Alton & S R R. v. U. S., 
D.C.Cal.. 49 F2d 414. 

10. U.S.—Alton & S. R. R. v. U. S., 
supra. 

11. U.S.—Corray v. Raltimore & O. 
R. Co., D.C.lll., 2 FSupp. 829. 

la. U.S.—Keogh V. Chicago & N. \V. 
Ry. Co., 111., 43 S.Ct. 47. 260 U.S. 
166, 67 L.Ed. 183, affirming, C C.A., 
271 F. 444, certiorari denied 41 S. 
Ct. 637, 256 U.S. 699, 65 L.Ed. 1177 
—Elgin, J. & E Ry. Co. v. U. S., 
D.C.Ind., 18 F.Supp. 19. 

13L U.S.—Keogh v. Chicago & N. W. 

Ry. Co., Ill., 43 S.Ct. 47, 260 U.S. 
156, 67 L,Ed. 183, affirming, C.C.A., 
271 F. 444, certiorari denied 41 S. 
Ct. 537, 256 U.S. 699, 66 L.Ed. 1177. 

14. U.S.—Jefferson Island Salt Min¬ 
ing Co. V. U. S., D.C.Ohio, 6 F.2d 

816 . 

15. U.S.—^New York Cent. & H. R. 
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R. Co. V. Interstate Commerce 
Commission, C.C N Y.. 168 F. 131. 

1& U S.—St. Louis Southw^estern 
Ry. Co. V. TT. S.. D.C.. 234 F. 668, 
affirmed 38 S Ct. 49, 245 U.S. 136, 
62 L.Kd. 199. 

17. IT.S.—Railway Expn-ss Agency 
V. U. S., D.C.NY., 6 F.Supp. 249, 
appeal dismissed Wishnatzki & 
Nathel v. Railway Express Agency, 
55 S.Ct. 212, 293 U.S. 532, 79 L.Ed. 
640. 

18. U.S.—Slate of Alabama v. U. S. 
Interstate Commerce Commission. 
D.C. A la., 42 F.2d 469, affirmed 
State of Alabama v. U. S.. 61 S.Ct. 
623, 283 U.S. 776, 75 L.Ed. 1406. 

19. U.S.—Alexander Sprunt & Son 
V. IT. S., Tex., 50 S.Ct. 316, 281 U.S. 
249, 74 L.Kd. 832, reversing, D.C., 
23 F.2d 874—New York Cent. & H. 

R. R. Co. V. Interstate Commerce 
Commission, (?.C.N.Y., 168 F. 131. 

80. U.S.—Alexander Sprunt & Son 
V. U. S., Tex., 50 S.Ct. 316, 281 U. 

S. 249, 74 L.Ed. 832, reversing, D. 
C., 23 F.2d 874. 

21. U.S.—Texas & P. Ry. Co. v. U. 

5., Tex., 53 SCI. 768, 289 U.S. 627, 
77 L.Ed. 1410, reversing, D.C., 42 
F.2d 281. 

88. U.S.—Texas & P. Ry. Co. v. U. 

5.. supra. 
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Regardless of its previous decisions, the commis¬ 
sion is authorized to investigate and regulate plant 
switching allowances made by carriers to shippers, 
and if the switching is not included in the trans¬ 
portation service required to be furnished by the 
carrier under the line haul rate, such allowances 
may be prohibited by the commission.2^ Also, the 
commission may prohibit discriminatory absorption 
of switching charges.25 

The commission’s order requiring the removal of 
particular discrimination in rates is not invalid be¬ 
cause it fails to order the removal of other discrim- 
ination,^^ and the commission may insert a condi¬ 
tion therein, for the carrier’s benefit, relating to 
matters subsequent to the transportation.^^ 

Joint and through rates. Under the Interstate 
Commerce Act, as amended, the commission has 
discretionary28 power to establish joint rates.28 


This power, the grant of which is valid,80 extends 
to joint through rates for transportation partly by 
water and partly by rail under a common arrange¬ 
ment for continuous carriage,*^ unrestricted by § 
15 (4) of the Act, providing that the commission 
shall not require a carrier to embrace substantially 
less than the entire length of its line, in a through 
route.82 However, in establishing joint rates as 
to carriers by both land and water, the commission 
must impartially recognize and promote the inter¬ 
ests of all.2® While the commission may not estab¬ 
lish joint rates unless it finds this to be in the pub¬ 
lic interest, it may, without such a finding, order 
the correction of a through rate found to be un¬ 
reasonable and discriminatory.3* 

The commission also has original and exclusive 
jurisdiction to determine the reasonableness of es¬ 
tablished interstate joint or through rates,®® or fac- 


Pa.—Pennsylvania R. Co. v. Public 
Service Commission, 190 A. 872. 
126 Pa.Super. 1. 

■ffeet of “cease and desist" order 

TTnder order directinfr carriers “ac¬ 
cording as they participate in the 
transportation ... to cease and 
desist" from discrimination in charg¬ 
ing lower through rate from certain 
points in blanket territory than from 
another point, the carriers could re¬ 
move the discrimination either by 
decreasing the high rate, or by rais¬ 
ing the low rate, or by giving both 
points an intermediate rate.— IJ. S. 
V. Illinois Cent. R. Co„ 111., 44 S.Ct. 
189, 263 U.S. 516. 68 L.Kd. 417. 

23b U.S.—U. S. V. Pan American 
Petroleum Corporation, La., 58 S. 
Ct. 771. 304 U.S. 156, 82 L.Ed. 1262, 
reversing. D.C., Pan American Pe¬ 
troleum Corporation v. U. S., 18 F. 
Supp. 624, motion denied U. S. v. 
Pan American Petroleum Corpora¬ 
tion, 68 S.Ct. 407, and U. S. v. 
Humble Oil fc Refining Co., 68 S. 
Ct. 408—U. S. V. American Sheet 
& Tin Plate Co.. Pa., 67 S.Ct. 804, 

301 U.S. 402, 81 L.Ed. 1186, re¬ 
versing, D.C., American Sheet & 
Tin Plate Co. v. U. S., 16 F.Supp. 
711, rehearing denied U. S. v. 
American Sheet & Tin Plate Co., 
68 S.Ct. 8. 802 U.S. 772, 82 L.Ed. 
599 —Pan American Petroleum Cor¬ 
poration V. U. S., D.C.La. & Tex., 
18 F.Supp. 624. 

24. Pa.—U. S. V. American Sheet & 
Tin Plate Co., Pa., 57 S.Ct. 804, 
801 U.S. 402, 81 L.Ed. 1186, revers¬ 
ing, D.C., American Sheet & Tin 
Plate Co. V. U. S., 16 F.Supp. 711, 
rehearing denied U. S. v. American 
Sheet ft Tin Plate Co., 58 S.Ct. 3, 

302 U.S. 772, 82 L.Ed. 699. 

Where switohlag is requlMd 

Where switching is Included in the 
service required to be furnished by 


the carrier, allowances to the ship¬ 
per for the performance thereof, may 
not be wholly prohibited by the com¬ 
mission.—^Pan American Petroleum 
Corporation v. U. S., D.C.La. & Tex., 
18 F.Supp. 624. 

25. U.S.—Seaboard Air Line Ry. Co. 
V. U. S., Va., 41 S.Ct. 24, 264 U.S. 
67, 65 L.Ed. 129, affirming. D.C., 
249 F. 368. 

26. U.S.—New York Cent, ft H. R. R. 
Co. V. Interstate Commerce Com¬ 
mission, C.C.N.Y., 168 F. 131. 

27. U.S.—New York Cent. & H. R. 

R. Co. V. Interstate Commerce 
Commission, supra. 

2& U.S.—Crane Iron Works v. U. 

S. , Com.Ct., 209 F. 238—Baer Bros. 
Mercantile Co. v. Denver, etc., R. 
Co.. D.C.Colo., 200 F. 614, affirmed 
209 F. 677, 126 C.C.A. 399. 

12 C.J. p 126 note 77. 

29. U.S.—St. Louis Southwestern 

Ry. Co. V. U. S., D.C.Ky., 234 F. 
668, affirmed 38 S.Ct. 49, 245 U.S. 
136, 62 L.Ed. 199->St. Louis South¬ 
western R. Co. V. U. S., D.C.Ky., 
234 F. 668, affirmed 38 S.Ct. 49, 
245 U.S. 136, 62 L.Ed. 199. 
Maximum rats 

The commission may fix a maxi¬ 
mum Joint rate, permitting the car¬ 
riers to conform thereto and agree 
among themselves as to the divi¬ 
sions.—Manufacturers* Ry. Co. v. U. 
S.. Mo., 38 S.Ct. 388, 246 U.S. 457. 
62 L.Ed. 831. 

Jftrtra oosts 

The commission may determine 
whether extra cost in handling cars 
over a joint route should be had in 
a separate joint scale of rates or in 
a slightly higher average of rates. 
—Georgia Public Service Commission 
V. U. S., D.C.aa., 42 F.2d 467, af¬ 
firmed 61 S.Ct 619, 283 U.S. 766, 76 
L.Ed. 1897. 


30. U.S.—U. S. V. Illinois Cent. R. 
Co., Del., 64 S.Ct. 471. 291 U.S. 467, 
78 L.Ed. 909, reversing, D.C., Illi¬ 
nois Cent. R. Co. v. U. S., 3 F.Supp. 
1005. 

31. U.S.—Chicago, R. I. ft P. Ry. 
Co. V. U. S., Tex., 47 S.Ct. 486, 274 
U.S. 29, 71 L.Ed. 911, affirming, 
D.C., 6 F.2d 888. 

Order valid 

Order of interstate commerce com¬ 
mission. requiring carriers to fix 
through rail and water rates by rela¬ 
tion to their all rail rates between 
the same points, was not invalid.— 
Chicago, R. I. & P. Ry. Co. v. U. S., 
D.C.Tex., 6 F.2d 888, affirmed 47 S.Ct. 
486, 274 U.S. 29, 71 L.Ed. 911. 

32. U.S.—Chicago. R. I. ft P. Ry. 
Co. V. U. S., supra. 

33. U.S.—Mississippi Valley Barge 
Line Co. v. U. S., Mo.. 64 S.Ct. 692, 
292 U.S. 282, 78 L.Ed. 1260, affirm¬ 
ing, D.C., 4 F.Supp. 746. 

34. U.S.—Virginian Ry. Co. v. U. S., 
W.Va., 47 S.Ct. 222, 272 U.S. 668, 
71 L.Ed. 463. 

35. U.S.—Atchison, T. ft S. F. Ry. 
Co. V. U. S., Ill., 49 S.Ct. 494, 279 

U. S. 768, 73 L.Ed. 947, affirming, 
D.C., 33 F.2d 345—News Syndicate 
Co. V. New York Cent. R. Co., 48 
S.Ct. 39. 276 U.S. 179, 72 L.Ed. 226, 
motion denied 48 S.Ct. 206, 72 L. 
Ed. 1016—Atlantic ft Y. Ry. Go. 

V. Carolina Button Corporation, C. 
C.A.N.C., 74 F.2d 870. 

Ill.—Bush V. Carloading ft Distribut¬ 
ing Co., 210 IlLApp. 899. 
XuteruatioBal zats 
Interstate commerce commission 
has jurisdiction to determine rea¬ 
sonableness of Joint through interna¬ 
tional rates.—^Lewis-Simas-Jones Co. 
V. Southern Pac. Co., 61 S.Ct. 692, 
288 U.S. 664, 76 L.Bd. 1888, reversing 
889 P. 648, 106 Cal.App. 487, certio- 
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tors therein.** In determining the reasonableness 
of a through rate, the commission need not pass on 
the reasonableness of the local rates of which it is 
composed,*^ and it need not pass on the validity of 
a combination rate in determining the reasonable¬ 
ness of a proportional rate therein.** 

Although the commission is not primarily con¬ 
cerned with the proportion of distribution of a 
through rate, which the participating carriers may 
agree on,** the amended Act authorizes and re¬ 
quires it to prescribe a fair division of a joint rate 
where, on a hearing on a complaint or on its own 
initiative, it determines that the existing division is 
unjust, unreasonable, or inequitable.^® However, 
its duty in this regard does not extend beyond the 
need for its action,^ 1 and while it may, acting in a 
legislative capacity,^* prescribe future divisions of 
agreed rates,** or order readjustments of past di¬ 
visions of rates established pursuant to its finding 
or order,** it has no power to require readjustments 
of past receipts from agreed joint rates,** or estab¬ 


lish divisions of joint rates as o? a prior day.** 
The exercise of this power by the commission is 
also conditional on its finding, after a full hearing, 
that the division of the through rate is unreason¬ 
able.* ^ 

It is proper for the commission, to deal with di¬ 
visions of through rates from one well defined dis¬ 
trict of the country to another on the basis of the 
primary division at the gateway between the two 
districts, without making an independent conclusion 
'as to each carrier and as to the division of each 
joint rate;** and it may single out for decision di¬ 
visions on one commodity when revised divisions 
of rates on commodities generally have been re¬ 
quested.*® Also, when considering divisions of 
numerous joint rates, the commission may make the 
required determinations on evidence which it rea¬ 
sonably may deem typical and sufficient,*® although 
it may not accept the aggregate results of the move¬ 
ment of traffic on joint rates as a substitute for 
typical evidence as to the fairness of individual 


rari erranted 61 S.Ct. 102, 282 U.S. 
833, 75 L..Ed. 741. 

Xilmitation of anthozlty intended 
Tn giving the Interstate com¬ 
merce commission restricted power 
to establish through routes, con¬ 
gress did not Intend to limit the au¬ 
thority of the commission to deter¬ 
mine the reasonableness of rates.— 
Atchl.son, T. & S. F. Ry. Oo. v. U. S., 

111., 49 S.Ct. 494, 279 U.S. 768, 73 L. 
Ed. 947, afllrming. D.C.. 33 F.2d 345. i 

38. U.S.—Atchison. T. & S. F. Ry. 1 
Co. V. U. S., supra. 

37. U.S.—Atlantic & Y. Ry. Co, v. 
Carolina Button Corporstion, C.C. 
A.N.C., 74 P.2d 870. 

38. U.S.—Great Northern Ry. Co. v. 
Sullivan, Minn.. 56 S.Ct. 4 72. 294 

U.S. 468, 79 L..Ed. 992. reversing, C. 
C.A., 72 P.2d 687, certiorari grant¬ 
ed 65 S.Ct. 216, 293 U.S. 561, 79 L.. 
Ed. 654. 

39. U.S.—Murray v. Chicago, St. P., 
M. & O. Ry. Co., C.C.A.111.. 66 F. 
2d 312. 

40. U.S.—Baltimore & O. R. Co. v. 

U. S.. Va, 56 S.Ct. 797. 298 U.S. 
349, 80 Li.Ed. 1209. affirming. D.C.. 
9 F.Supp. 181—^Altun R. Co. v. U. 

S., Ill., 53 S.Ct. 124, 287 U.S. 229. 
77 L.Bd. 275, reversing, D.C.. 68 P. 
2d 399—Beaumont, S. B & W. Ry. 
Co. V. U. S., Mo., 61 S.Ct. 1, 282 U. 
S. 74. 76 L.Ed. 221. affirming, D. 
C., 36 F.2d 789—Backus-Brooks Co. 

V. Northern Pac. R. Co., C.C.A. 
Minn.. 21 F.2d 4. certiorari denied 
48 S.Ct. 120, 276 U.S. 662, 72 L.Ed. 
427—Chestnut Ridge Ry. Co. v. U. 

S., D.C.N.J.. 248 P. 791. 

Oa iatszBatlOBal zouts 
The commission may hear com¬ 


plaint again.st ITnited Slntes railroad 
for <*xc€*.'«sive Joint through rate cov¬ 
ering transportation in both the 
United States and Canada, and make 
order awarding damages for exces¬ 
sive rate.—News Syndi<!ate Co. v. 
New York Cent. R. Co., 48 S.Ct. 39. 
275 U.S. 179. 72 UEd. 225, motion de¬ 
nied 48 S.Ct. 206, 72 UEd. 1016. 

41. U.S.—Akron, C. & Y. Ry. Co. v. 
U. S.. N.Y., 43 set. 270, 261 U.S. 
184, 67 L.Ed. 605, affirming, D.C., 
282 F. 306. 

48. U.S.—Baltimore & O. R. Co. v. 

U. S.. Va., 56 S.(9t. 797, 298 U.S. 
349. 80 L.Ed. 1209. affirming, D.C., 
9 F.Supp. 181. 

legislative question 

Just division *»f joint rates for fu¬ 
ture la legislative question, deler- 
minablc only by commission.—Bac¬ 
kus-Brooks Co. V Northern I’ae. Ky. 
Co., C.C.A.MInn., 21 F.2d 4, certio¬ 
rari denied 48 S.Ct. 120, 275 U.S. 
562, 72 L.Ed. 427. 

43. U.S.—Brimstone R. & Canal Co. 

V. U. S., La., 48 set. 282. 276 U. 
S. 104, 72 L.Ed. 487, reversing, D. 
C.. 17 F.2d 166. 

44. General permiSBion or sugges¬ 
tion concerning rates is not "finding 
or order” required to authorize re¬ 
adjustments of past reoeipU from 
agreed joint rates.—Brimstone R. & 
Canal Co. v. U. S., supra. 

46, U.S.—Brimstone R. & Canal Co. 
V. U. S., supra—Backus-Brooks Co. 
V. Northern Pac. Ry. Co., C.C.A. 
Minn., 21 F.2d 4, certiorari denied 
I 48 S.Ct. 120, 276 U.S. 562, 72 L.Ed. 
' 427. 


Purpose of Interstate Commerce 
Art, S 16 (6), which gives no power 
to the commission to determine the 
reasonableness of divisions prior to 
the filing of a complaint, is to force 
carriers seeking readju.stment of past 
diversions to act promptly.—Atlantic 
Coast Line II. Co. v. Boston & M. R. 
Co., D.C.Mass., 18 F.Supp. 886. 

40. U.S.— IT. s. V. Baltimore & O. R. 
Co., N.J., 52 S.Ct. 109. 284 U.S. 195, 
76 L.Ed. 243, affirming. D.C., Bal¬ 
timore & O. R. Co. V. U. S.. 43 P, 
2d 603—Great Northern Ry. Co. v. 
Erie R. Co., D.C.N.Y., 58 F.2d 414. 

47. U.S.—Baltimore & O. R. Co. v. 
IT. S.. Va., 56 S.Ct. 797, 298 U.S. 
349. 80 L.Ed. 1209, affirming. D.C.. 
9 F.Supp. 181—Beaumont, S. L. & 

W. Ky. Co. V. U. S., Mo., 51 S.Ct. 
1, 282 U.S. 74, 76 L.Ed. 221, affirm¬ 
ing. D.C., 36 P.2d 789—Baltimore 
& O. R. Co. V. U. S., 111., 48 set. 
520, 277 U.S. 291, 72 L.Ed. 885, re- 
heantig denied 48 S.Ct. 599, 72 L. 
Ed. 1018. 

48. U.S.—Akron, C. & T. Ry. Co. 
V. U. S.. n.C.N.Y., 282 F. 306, af¬ 
firmed 43 S.Ct. 270, 261 U.S. 184, 
67 L.Ed. 605. 

49. U.S—Baltimore & O. R. Co. v. 
U. S.. D.C.Va., 9 F.Supp. 181, af¬ 
firmed 56 S.Ct. 797. 298 U.S. 349. 80 
L.Ed. 1209. 

60l U.S.—Beaumont, S. L. & W. Ry. 
Co. V. U. S., Mo., 61 S.Ct. 1, 282 
U.S. 74, 76 L.Ed. 221, affirming, 
D.C., 36 P.2d 789—U. S. v. Abilene 
& S. Ry. Co., Kan., 44 S.Ct. 666. 
265 U.S. 274, 68 L.Ed. 1016. affirm¬ 
ing, D.C., Abilene & S. Ry. Co. v. 
U. S., 288 F. 102. 
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joint rates and divisions.®^ Further, in fixing the 
division, the commission may assume the validity 
of the rate itself,®^ and may take into account all 
that is relevant to the ascertainment of fair divi¬ 
sions,®® including the financial needs of the weaker 
roads,as well as the revenues, expenses, taxes, 
and returns attributable to the service covered by 
the divisions under consideration.®® Also, it may 
use another rate scale as a mechanical device or 
method for dividing joint rates in the proportion 
warranted by the facts, although such scale is not 
in evidence.®® However, it may not base its deci¬ 
sion on any one thing such as, cost of service, ne¬ 
cessity, or density of traffic,®^ and, where acting 
under § 15 (6) of the Act, the commission must 
consider the items specified therein.®® 

The commission may properly order division on a 
per car basis,®® and its order is not invalid because 
the division is fixed provisionally and by refer¬ 
ence.®® 


Where a schedule affecting an existing joint rate 
is filed with the commission, it may suspend the op¬ 
eration thereof pending a hearing thereon.®^ 

In general, the commission has no power to pre¬ 
vent the cancellation of joint through rates if it 
could not compel the establishment of such rates in 
the first instance.®^ 

L 0 ng and short haul rates. By the amendatory 
act of June 18, 1910, which is valid,®® the commis¬ 
sion may relieve carriers from the application of 
both the long and short haul olause and the aggre¬ 
gate of intermediate rates clause of § 4,®^ without 
application by the carrier.®® Of course, where the 
evidence docs not support a carrier’s application for 
such relief, the commission may deny it.®® 

Intrastate rates. Under valid provisions in the 
Interstate Commerce Act as amended,®*^ the com¬ 
mission may prescribe, or require carriers to es¬ 
tablish and maintain, intra-state rates, to prevent or 


61. U.S.—U. S. V. Abilene & S. Ry. 
Co., supra. 

Sa. U.S.—Beaumont, S. L. & W. Ry. 
Co. v. U. S., Mo.. 51 S.Ct. 1, 282 
U.S. 74, 76 L.Ed. 221, afllrminpr, D. 
C., 36 F.2d 789. 

Bata lizad by carriers 
U.S.—Glens Falls Portland Cement 
Co. V. Delaware & H. Co., D.C.N. 
y., 55 F.2d 971, affirmed, C.C.A., 66 
F.2d 490. certiorari denied Dela¬ 
ware & II. Co. V. Glen.s Fa11.q Port¬ 
land Cement Co., 64 S.Ct. 132, 290 
U.S. 697. 78 LEd. 699. 

Xaveitlgation nnnecoMary 

In proceeding.^ to determine and 
prescribe divisions, the commission 
is not required or authorized to In¬ 
vestigate or determine whether the 
Joint rates are reasonable or confls- 
catory.—Baltimore & O. R. Co. v. U 
S.. Va., 56 S.Ct. 797. 298 U.S. 349, 
80 L.Ed. 1209, affirming. D.C., 9 F. 
Supp. 181. 

63. U.S.—Baltimore & O. R. Co. v. 
U. S., supra—Chestnut Ridge Ry. 
Co. V. IT. S., D.C.N.J., 248 F. 791. 

64. U.S.—Baltimore & O. R. Co. v. 
U. S., D.C.Va., 9 F.Supp 181, af¬ 
firmed 56 S.Ct. 797, 298 U.S. 349, 
80 E.Ed. 1209. 

66 . U.S.—Baltimore & O. R. Co. v. 
U. S., Va., 66 set. 797, 298 U.S. 
349, 80 L.Ed. 1209, affirming, D.C., 
9 F.Supp. 181. 

56. U.S.—Beaumont, S. L. & W. R. 
Co. V. U. S.. D.C.MO., 36 F.2d 789. 
affirmed 51 S.Ct. 1, 282 U.S. 74, 75 
L.Ed. 221. 

67. U.S.—Beaumont, S. L. & W. Ry. 
Co. V. U. S., supra. 

SBb U.S.—Brimstone R. & Canal Co. 
‘V. U. S.. La., 48 S.Ct. 282, 276 U.S. 


104. 72 L.Ed. 487, reversing. D.C., 
17 F.2d 165. 

Order antborlaed 

Order prescribing divisions of 
through rates on fruit between 
northern and southern carriers was 
not arbitrary or in excess of the 
commission’s statutory authority, on 
ground that commission subordinat¬ 
ed matters which it was required to 
consider to element of .southern lines 
flnancial need, where report showed 
that many other facts were present¬ 
ed and considered.—Baltimore & O. 
R. Co. V. U. S.. Va., 56 S.Ct. 797, 298 
U.S. 349. 80 L.Ed. 1209, affirming, D. 
C., 9 F.Supp. 181. 

69. U.S.—Chestnut Ridge Ry. Co. 
V. U. S., D.C.N.J., 248 F. 791. 

6a U.S.—Akron. C. & Y. Ry. Co. v. 

U. S., N.Y., 43 S.Ct. 270, 261 U.S. 
184, 67 L.Ed. 605. affirming, D.C., 
282 F. 306. 

61. U.S.—Atlantic Coast Line R. Co. 

V. U. S., 48 F.2d 239, affirmed 52 S. 
Ct. 171, 284 U.S. 288, 76 L.Ed. 298. 

62. U.S.—Missouri Pac. R. Co. v. 
U. S., D.C.MO., 16 F.Supp. 752. 

63. U.S. — Interstate Commerce 
Commn. v. Union Pac. R. Co., 34 S. 
Ct. 995. 234 U.S. 495, 58 L.Ed. 1426 
—U. S. v. Atchison, etc., R. Co., 
34 S.Ct. 986, 234 U.S. 476. 58 L.Ed. 
1408, reversing, Com.Ct., 191 F. 
856. 

64. U.S.—Patterson v. Louisville & 
N. R. Co.. Ga., 46 S.Ct. 8. 269 U.S. 
1. 70 L.Ed. 131, affirming, C.C.A., 
2 F.2d 592. 

12 C.J. p 126 note 79. 

Primary fuaotloa 

By the amendment, the power of 
I the commission was changed from 
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that of a reviewing to that of a pri¬ 
mary function.—U. S. v. Merchants’. 
& Manufacturers’ Traffic Ass’n of 
Sacramento. Cal., 37 S.Ct. 24, 242 U. 
S. 178, 61 L.Ed. 233, reversing. D.C.. 
Merchants’ & Manufacturers’ Traffic 
Ass’n of Sacramento v. U. S., 231 F. 
292—12 C.J. p 126 note 80. 

Statute not violated 
Commission, in permitting charg¬ 
ing of lesser rate on west-bound 
freight to certain ports of call than 
to certain interior coast cities, did 
not violate Act Febr. 4, 1887 S 4, as 
amended by Act June 18, 1910 S 8, a.s 
to permitting increase of rates pre¬ 
viously reduced because of competi¬ 
tion with water rout<‘s.—U. S. v. 
Merchants’ & Manufacturers’ Traf¬ 
fic Ass’n of Sacramento, supra. 

66. U.S.—U. S. V. Merchants’ & 
Manufacturers’ Traffic Ass’n of Sa¬ 
cramento, supra. 

6a U.S.—Louisville & N. R. Co. v. 
U. S.. Ky., 38 S.Ct. 141, 245 U.S. 
463, 62 L.Ed. 400, affirming, D.C.. 
225 F. 671. 

67. U.S.—Lehigh Valley R. Co. v. 
Public Service Commission, Second 
Dist., of State of New York, D.C. 
N.y., 272 F. 768, affirmed State of 
New York v. U. S., 42 S.Ct. 239, 257 
U.S. 591, 66 L.Ed. 286. 

OouBtltutional basis for authority 
Authority of commission as to In¬ 
tra-state rates rests on constitution¬ 
al power of congress to require that 
Interstate carriers should not be used 
in such manner as to cripple, retard, 
or destroy interstate commerce, and 
to provide for execution of such 
power through suboridnate body.— 
State of Florida v. U. S., Qa., 64 S. 
Ct. 608, 292 U.S. 1, 78 L.Ed. 1077, 
affirming, D.C., 4 F.Supp. 477. 
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remove discrimination against interstate com¬ 
merce,®* or to make intra-stale transportation yield 
its just proportion of the carrier’s earnings.®* In 
fact this is one of the purposes for which the com¬ 
mission was formed.^* Its power, in this connec¬ 
tion, is not confined to the removal of undue preju¬ 


dice between persons or localities; it may estab¬ 
lish a state-wide level of intra-state rates,^! or even 
prohibit the carriage of freight for a state govern¬ 
ment at reduced rates.^2 

The commission, however, does not have power 
to regulate intra-state rates generally;*^® it may 


68 . U.S.—Pennsylvania R. Co. v. 

Illinois Prick Co., Ill., 56 S.Cl. 556. 
297 U.S. 447. 80 U.Ed. 796, rehear¬ 
ing: denied 56 S.Ct. 666. 297 U.S. 
728, 80 L.Ed. 1011—Atlantic Coast 
Line R. Co. v. Slate of Florida, 
tJa., 55 S.Ct. 713, 295 IT.S. 301. 79 
L.Ed. 1451, rehearing; denied 55 S. 
Cl. 918, 295 U.S. 769. 79 L.Ed. 1710, 
and Slate of Florida v. IT, S., 55 
S.Ct. 918. 295 U.S. 769. 79 L.Ed. 
1710—State of Florida v. U. S., 
Ga.. 54 S.Ct. 603, 292 U.S. 1. 78 L. 
Ed. 1077, afTirminK. U.C., 4 F.Supp. 
477—U. S. V. Stale of Louisiana, 
La., 54 S.Ct. 28. 290 U.S. 70. 78 L. 
Ed. 181, reversing;. D.C., State of 
Louisiana v. U. S.. 2 F.Supp. 545— 
State of Florida v. U. S., 51 S.Ct. 
119, 282 U.S. 194, 75 L.Ed 291. re- 
ver.sing;, D.C., 30 F.2d 116 and 31 
F.2d 580—State of Alabama v. U. 
S.. Ala., 49 S.Ct. 266. 279 U.S. 229. 
73 L.Ed. 675—Railroad Comrrn.ssion 
of Wisconsin v. Chicago, B & Q. 

R. Co.. Wis.. 42 set. 232. 257 U.S. 
663, 66 L.Ed. 371. 22 A.L R. 1086— 
Illinois Cent. R Co v. Public Utili¬ 
ties Commission of Illinois. 111., 38 
set. 170, 245 U.S. 493, 62 L.Ed. 
426—American Exp. Co. v. State 
of South Dakota ex rel. Caldwell, 

S. D.. 37 S.Ct. 656, 244 U.S. 617, 61 
L.Ed. 1352, modifying State v. 
American Express Co., 161 N.W. 
132, 38 S.D. 227—Georgia Public 
Service Commission v. U. S., D.C. 
Ga., 39 F.2d 167—Jefferson I.sland 
Salt Mining Co. v. U. S., DC.Ohio, 
6 F.2d 315—Northern Pae. Ry. Co. 
V. St. Paul & Tacoma Lumber Co., 

C. C.A.Wash., 4 F.2d 359, reversing, 

D. C., St. Paul & Tacoma Lumber 
Co. V. Northern Pac. Ry. Co., 296 
F. 749—Commonwealth of Kentuc¬ 
ky V. U. S., D.C.Ky., 3 F.Supp. 778 
—State of Tennessee v. U. S., D. 
C.Tenn., 284 F. 371, reversed on 
other grounds Nashville, C. & St. 
L. Ry. V. Stale of Tennes.see. 43 S 
Ct. 583, 262 U.S. 318, 67 L.Ed. 999. 

111.—Atchison, T. & S. F. Ry. Co. v. 
Illinois Commerce ('ommission, 166 
N.E. 466, 335 111. 70. 

Pa.—Pennsylvania R. Co. v. Public 
Service Commission, 190 A. 372, 
126 Pa.Super. 1. 

Tex.—Lutcher & Moore Lumber Co. 
V. Beaumont, S. L. & W. Ry. Co., 
Clv.App., 33 S.W.2d 1077, affirmed, 
Com.App., 49 S.W.2d 726. 

12 C.J. p 125 notes 68, 69. 

Prior to Transportation Act and 

federal control. Interstate commerce 
commission had no control over in¬ 


tra-state transportation or rates, ex¬ 
cept as their enforcement discrimin¬ 
ated against interstate commerce.— 
New York & Pennsylvania Co. v. 
New York Cent. U. Co., 126 A. 382, 
281 Pa. 257, reversed on other 
grounds New York Cent. R. Co. v. 
New York & Pennsylvania Co., 46 S. 
Ct. 447, 271 U.S. 124, 70 L.Ed. 865. 
State Jurisdiction not infringed 
Jurisdiction of interstate com¬ 
merce commission, conferred by U. 
S Const, art 15 8, over freight rates 
for transportation service between 
points wholly within state, to pre¬ 
vent discrimination against inter¬ 
state commerce, does not interfere 
with jurisdiction of slate commis¬ 
sion over intra-stale rates, so long 
as Its orders do not result in such 
discrimination.—Akron & B. Belt R. 
Co. V. Pulilic Utilities Commission, 
138 N.E. 74, 105 Ohio St. 553. 
Questions for commissiou 

In proceedings for establishment 
of increased rates for intra-slate 
traffic to remove unjust dis<*rimina- 
tion, whether co.st study previously 
made was representative, whether it 
should have been more refined, and 
whether it should have been supple¬ 
mented, were questions for the com¬ 
mission. - Illinois Commerce Com¬ 
mission V. U. S., 111., 54 S.Ct. 783, 
292 U.S. 474, 78 L.Ed. 1371, motion 
denied 54 S.Ct. 861, rehearing denied 
55 S.Ct. 66, 293 U.S. 028, 79 L.Ed. 
714. 

Orders held valid 

U.S.—Georgia I’ublic Service Com¬ 
mission v. U. S., Ga., 51 S.Ct. 619, 
283 U.S. 765, 75 L Ed. 1397, af¬ 
firming, D.C., 42 F.2d 467—Slate of 
Alabama v. IT. S. Interstate Com¬ 
merce Commission, D.C Ala., 42 F. 
2d 469, affirmed State of Alabama 
V. U. S., 61 S.Ct. 623, 283 U.S. 776, 
75 L.Ed. 1406. 

09, U.S.—Pennsylvania R. Co. v. 
Illinois Brick Co., Ill.. 56 S.Ct. 656, 
297 U.S. 447, 80 L.Ed. 796, rehear¬ 
ing denied 56 S.Ct. 666, 297 U.S. 
728. 80 L.Ed. 1011—U. S. v. Slate 
of Louisiana, La., 64 S.Ct. 28, 290 
U.S. 70, 78 L.Ed. 181, reversing, D. 
C., State of Louisiana v. IT. S., 2 
F.Supp. 545—State of Florida v. 
U. S., Ga., 51 S.Ct. 119, 282 U.S. 
194, 75 L.Ed. 291, reversing, D.C., 
30 P.2d 116 and 31 F.2d 580—Rail¬ 
road Commission of Wisconsin v. 
Chicago, B. & Q. R. Go., Wis., 42 
S.Ct 232, 257 U.S. 663, 66 L.Ed. 
871, 22 A.L.R. 1086. 
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7a U.S.—State of Florida v. U. S., 
Ga.. 54 S.Ct. 603. 292 U.S. 1. 78 L. 
Ed. 1077, affirming, D.C., 4 F.Supp. 
477. 

71. U.S.—State of Florida v. U. S., 
Ga., 51 S.Ct 119, 282 U.S. 194, 75 
L.Ed. 291, reversing, D.C., 30 P.2d 
116, affirmed 31 F.2d 580. 

72. U.S.—Nashville. C. & St. L. Ry. 
V. State of Tennessee, Tenn., 43 S. 
Ct 683, 262 U.S. 318, 67 L.Ed. 999, 
reversing, D.C., State of Tennessee 
v. U. S., 284 P. 371. 

73. U.S.—State of Florida v. U. S., 
Ga., 51 S.Ct. 119, 282 U.S. 194, 76 
L.Ed. 291, reversing, D.C., 30 F.2d 
116, affirmed 31 F.2d 580—Rail¬ 
road Commission of Wisconsin v. 
Chicago, B. & Q. It Co., Wis., 42 
S.Ct. 232, 257 U.S. 663, 66 L.Ed. 
371, 22 A.L.R. 1086. 

N.J.—Davis v. Crouse, 124 A. 113, 99 
N.J.Law 427. 

Tex.—See Abilene & S. Ry. Co. v. 
State, Civ.App., 199 S.W. 878, re¬ 
versed on other grounds, Com.App., 
260 S.W. 1117. 

12 C.J. p 126 note 67. 

During guarantee period 

Although the Transportation Act 
of 1920 returned to the slate the 
control of intru-stale rate regula¬ 
tion, congress fixed a guarantee peri¬ 
od, from March 1 to September 1, 
1920, within which existing intra¬ 
state rates could not be disturbed 
without the approval of the inter¬ 
state commen-e commission. During 
this period the federal commission 
acted as a reviewing body over rate 
reductions by state commissions.— 
Lehigh & N. E. R. Co. v. Public Serv¬ 
ice Commission, 121 A. 205, 277 Pa. 
493. 

In Puerto Hico, under Organic Act 
of Congress of April 12, 1900, es¬ 
tablishing a civil government, and 
which (Tcates a legislative assembly, 
with authority extending to “all mat¬ 
ters of a legislative character not 
locally inapplicable,” S 32, Comp.St. 
1916 8 3781, the exclusive control of 
the interstate commerce commission 
over railroad rates did not extend to 
local tariffs of the Intra-island rail¬ 
roads of Puerto Rico, but such con¬ 
trol was vested in the legislative as¬ 
sembly.—People of Porto Rico v. 
American R. Co. of Porto Rico, 264 
IT. 369, 165 C.C.A. 689, certiorari de¬ 
nied American R. Co. of Porto Rico 
V. People of Porto Rico, 39 S.Ct. 259, 
249 U.S. 600, 63 L.Ed. 796. 
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interfere with them only when there is disclosed a 
present, real, and substantial discrimination against, 
or other specific detriment to, interstate com- 
merce,^^ and it must leave appropriate discretion to 
the state authorities to deal with intra-state rates 
as between themselves on the general level which 
the commission has found to be fair to interstate 
commerce.'^® Also, the commission may not raise 
intra-state rates unless the increase is likely to pro¬ 
duce more revenue,*^® and it has no authority to 
raise intra-state rates above a reasonable level.'^^ 
Accordingly, if the interstate rates, against which 
discrimination is claimed, arc uniform from a group 
of origins to a given destination, it is necessary for 
the commission to find that the interstate rates from 
the group as a whole are reasonable, before it can 
raise the intra-state rates.^® However, it does not 
follow that the commission, before it can remove 
discrimination against the district of origin whose 
rates are under consideration, must find or make 
reasonable rates adjusted to a diflferent rate base 
and applying from districts lying in comparatively 
distant arcas.^® Moreover, in raising intra-state 
rates to a general level, the commission is not re¬ 
quired to find that each of the several intra-state 
rates affected, is less than reasonable or that such 
rates are on a lowxr level than interstate rates,®® 
nor is it required to find that each rate prescribed 
is just and reasonable, as a prerequisite to a gener¬ 
al increase in rates it is enough if the commis¬ 
sion, in the first instance, makes such inquiry and 


investigation as would enable it to say that the pre¬ 
scribed increases will generally not exceed a rea¬ 
sonable maximum.® 2 

Where the conditions under which interstate and 
intra-state traffic move are found to be substantially 
the same with respect to all factors bearing on the 
reasonableness of the rate, and the two classes arc 
shown to be intimately bound together, there is no 
occasion to deal with the reasonableness of the in¬ 
tra-slate rates more specifically, or to separate in¬ 
tra-state and interstate costs and revenues.®® 

§ 144. Expenses 

Commission expenses are payable on the approval of 
Its chairman. 

The expenses of the commission are payable on 
the approval of its chairman, notwithstanding addi¬ 
tional proof of disbursements is required by the 
auditing officer.®^ 

§ 145. Proceediings before Commission 

a. In general 

b. Scope of inquiry and questions of fact 

c. Limitations 

d. Parties 

e. Pleading 

f. Evidence 

g. Report of findings 

h. Orders 

i. Reparations and damages 

j. Rehearing 


74. U.S.—Railroad Commission of 
Wisconsin v. Chicago, R. & Q. R. 
Co., Wls.. 42 S.Ct. 232. 257 U S. 563, 
66 L.Ed. 371. 22 A.L.R, 1086-- 

Georgria Public Service Commis¬ 
sion V. U. S.. D.C.Ga., 39 F.2d 167 
—State of Montana v. U. S.. D.C. 
Mont., 2 F.Supp. 448. affli’med 64 
S.Ct. 126, 290 U.S. 693, 78 L..Ed. 
623. 

N.D.—State v. Northern Pac. Ry. Co., 
172 N.W. 324, 48 N.D. 666. reversed 
on other grounds Northern Pac. 
Ry. Co. V. State of North Dakota, 
39 S.Ct. 602. 250 U.S. 135, 63 L..Ed. 
897. 

Va.—^Atlantic Coast Line R. Co. v. 
Commonwealth, 118 S.E. 257, 136 
Va. 184. 

Hors ozlstsnoe of disparity be¬ 
tween particular rates on intra-state 
and Interstate traffic does not war¬ 
rant commission in prescribing in¬ 
tra-state rates.—State of Florida v. 
U. S., Ga.. 51 S.Ct. 119, 282 U.S. 194, 
76 L.Ed. 291, reversing, D.C., 30 F.2d 
116, affirmed 81 F.2d 680. 

7Sk U.S.—Railroad Commission of 
Wisconsin v. Chicago, B. & Q. R. 
Co.. Wls., 42 S.Ct. 232, 267 U.S. 
663. 66 L.Ed. 871, 22 A.L.R. 1086. 


70. U.S.—Stale of Montana v. U. S., 
D.C.Mont., 2 F.Supp. 448, affirmed 
64 S.Ct. 125, 290 U.S. 693, 78 L.Ed. 
623. 

77- U.S.—IT. S. V. State of Louisi¬ 

ana, La.. 64 S.Ct. 28, 290 U.S. 70, 
78 L.Ed. 181, reversing, D.C., State 
of Louisiana v. U. S., 2 F Supp. 
646—Georgia Public Servict; Com¬ 
mission V. U. S.. Ga., 51 S.Ct. 619, 
283 U.S. 765, 76 L.Ed. 1397, affirm¬ 
ing, D.C., 42 F.2d 467. 

Standard of rsasonahlsaess with 
which commission must conform is 
same standard as that prescribed by 
sta'lute requiring commission to es¬ 
tablish Just and reasonable rates to 
enable carriers to earn fair return.— 

U. S. V. State of Louisiana, La., 54 
S.Ct. 28. 290 U.S. 70. 78 L.Ed. 181, 
reversing, D.C., State of Louisiana 

V. U. S., 2 F.Supp. 545. 

78. U.S.—Georgia Public Service 

Commission v. U. S., Ga., 51 S.Ct. 
619, 288 U.S. 766, 75 L.Ed. 1397, 
affirming, D.C., 42 F.2d 467—State 
of Ohio v. U. S., 54 S.Ct. 792, 292 

U. S. 498, 78 L.Ed. 1388, affirming, 
D.C., 6 F.Supp. 886, vacated U. S. 

V. State of Ohio, 64 B.Ct 452. 291 
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U. S. 644, 78 L.Ed. 1041 and U. S 

V. Wheeling & L E. R. Co., 64 S 
Ct. 452. 291 U.S. 644, 78 L,Ed 1041, 
rehearing denied State of Ohio v. 
U. S., 65 S.Ct. 66. 293 U.S. 627. 
79 I..Ed. 714, affirmed 65 S.Ct. 146. 
293 U.S. 528, 79 L.Ed. 688. 

79. U.S.—State of Ohio v. U. S.. su¬ 
pra. 

80. U.S.—Commonwealth of Ken¬ 
tucky V. U. S., D.C.Ky., 3 F.Supp. 
778. 

81. U.S.—U. S. V. State of Louisi¬ 
ana. 64 S.Ct. 28, 290 IT.S. 70. 78 L. 
Ed. 181, reversing, D.C., State of 
Louisiana v. U. S.. 2 F.Supp. 645. 

8flL IT.S.—U. S. v. State of Louisi¬ 
ana, supra. 

8& U.S.—Illinois Commerce Conn- 
misBion v. U. S., HI.. 54 S.Ct. 7 83. 
292 U.S. 474, 78 L.Ed. 1371, mo¬ 
tion denied 64 S.Ct. 861, rehearing 
denied 66 S.Ct. 66. 293 U.S. 628, 79 
L.Ed. 714. , 

84ki U.S.—U. S. V. Moseley, 28 S.Ct. 
90. 187 U.S. 822, 47 L.Ed. 198, af¬ 
firming 86 Ct.Cl. 699. 

12 C.J. p 182 note 4. 
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». In General 

The commiteion may eatabliih Ita own rules of prac¬ 
tice and procedure and conduct Its proceedings Informally 
In such manner as will best conduce to the proper dis¬ 
patch of Its business, unimpeded by technical procedural 
rules prevailing In law courts. 

It is the duty of the commission, if any reason¬ 
able ground therefor appears, to investigate matters 
complained of in complaints hied with it, in such 
manner and by such means as it deems proper,*5 
and it is authorized to consider and weigh all the 
evidence, facts, and circumstances, apply its expert 
knowledge and experience to the situation, and 
reach a conclusion and judgment based thereon.*® 
The commission may conduct its proceedings in 
such manner as will best conduce to the proper dis¬ 
patch of business and to the ends of justice,*^ and 
while the mode of procedure before it conforms in 
many respects to the regular practice of courts,®* 
since it is an administrative body, as stated in § 141 
supra, proceedings before it may be informal.** 
It may establish its own rules and regulations as to 
practice and procedure*® and is not restricted by 
the technical rules of procedure that prevail in tri¬ 
bunals that are entirely judicial.*^ 


Where a carrier has applied for a hearing on a 
proposed valuation of its property, the commission 
may not fix another valuation thereon without a 
hearing.** 

Proceedings affecting rates. It is fundamental 
that the commission must conduct a full hearing in 
determining the reasonableness of and in prescrib¬ 
ing rates,** and the character of the hearing, rather 
than that of the order entered, determines whether 
the hearing was full.*^ However, the commission 
may authorize carriers to institute a general level 
of rates at their own risk, without conducting a 
hearing as to their reasonableness.*® Where, in a 
proper hearing, the commission finds that intra¬ 
state rates unduly discriminate against interstate 
commerce, no additional hearing is necessary in or¬ 
der that an order for conformity be entered at a 
later date.*® 

Consolidation of proceedings. The commission 
is authorized to consolidate proceedings before it 
for joint hearing in order to promote justice and 
the proper dispatch of its business.*"^ It may, in the 
reasonable exercise of its discretion, refuse petitions 


aSu U.S.—Lewl8-Sima«-Jon«*s Co. v. 
South*Tn Pac. Co., 51 S.Ot. 592, 
283 U.S. 654, 75 L.Kd. 1333, revePs- 
ing 289 P. 643, 106 Cal.App. 437, 
certiorari fcrnnted 51 S.Ct. 102, 282 

U. S. 833. 78 L.Ed. 741. 

88. U.S.—Beaumont, S. L. & W. R 
Co. v. U. S.. D.C.Mo.. 36 F.2d 789, 
affirmed 51 S.Ct. 1, 282 U.S. 74. 75 

I...li:d. 221. 

87. U.S.—UouiBville & N. R. Co. v. 
Sloss-Sheffield Steel & Iron Co.. C. 
C.A.Ala., 296 F. 53, affirmed 46 S. 
Ct. 73. 269 U.S. 217, 70 L.Ed. 242. 

12 C.J. p 128 note 24. 

88 . U.S.—Kentucky & I. Bridge Co. 

V. Louisville & N. R. Co.. C.C.Ky., 
37 F. 567, 2 L.R.A. 289. 2 Int.Com. 
Conimn. 361, appeal di.smisscd 13 
S.Ct. 1048, 149 U.S. 777. 37 L.Ed. 
964. 

89. U.S.—Borst v. Chicago & N. W. 
Ry. Co.. D.C.Minn., 3 F.Supp. 139. 
Xoparation proceedlniTB before 

commission properly may be and fre- 
Quently are Quite informal.—Lewls- 
Simas-Jones Co. v. Southern Pac. Co., 
61 S.Ct. 692, 283 U.S. 664, 76 L.Ed. 
1333, reversing 289 P. 643, 106 Cal. 
App. 437, certiorari granted 61 S.Ct. 
102, 282 U.S. 833. 76 L.Ed. 741. 

90. U.S.—Borst v. Chicago & N. W. 
Ry. Co., D.C.Minn., 3 F.Supp. 139. 

91. U.S.—Blair v. Cleveland C., C. 
& St. L. Ry. Co., D.C.Ill., 45 F.2d 
792, affirmed, C.C.A., Cleveland C., 
C. & St. L. Ry. Co. V. Blair, 59 P. 
2d 478—Chesapeake & O. Ry. Co. 


V. U. S., D.CW.Va., 11 F.Supp. 688, 
affirmed 66 S.Ct. 164, 296 U.S. 187, 
80 L.Ed. 147—Louisville & N. R. 
Co. V. Sloss-Sheffield Steel & Iron 
Co., C.C.A.Ala.. 295 F. 53, affirmed 
4 6 S.Ct. 73, 269 U.S. 217, 70 L.Ed. 
242—Pennsylvania R. Co. v. U. S., 
D.C.Pa., 288 F. 88. 

D.C.—U. S. t*x rel. Delaware & H. R. 
Corporation v. Interstate Com- 
merc<* Commission, 51 F.2d 429, 60 
App.D.C. 267. 

12 C.J. p 128 note 23. 

92. U.S.—Atlanta. B. & C. R. Co. v. 
U. S., D.C.Ga., 28 F.2d 886. 

93. U.S.—^Atchison, T. & S. F. Ry. 
Co. V. U. S.. Ill., 62 S.Ct. 146, 284 
U.S. 248, 76 L.Ed. 273, reversing, 
D.C.. 51 F.2d 610—The Grecian, C. 
C.A.N.T., 78 F.2d 657, reversing, D. 
C., 8 F.Supp. 580—Georgia Public 
Service Commission v. U. S., D.C. 
Ga.. 39 F.2d 167. 

Va.—Atlantic Coast Line R. Co. v. 
Commonwealth, 118 S.E. 257, 136 
Va. 134. 

A **fall hearing” is one in which 
ample opportunity is afforded to all 
parties to make, by evidence and ar¬ 
gument, a showing fairly adequate to 
establish the propriety or improprie¬ 
ty from the standpoint of Justice and 
law of the step asked to be taken. 
—^Akron, C. & Y. Ry. Co. v. U. S., 
N.Y., 43 S.Ct. 270, 261 U.S. 184, 67 L. 
Ed. 606, affirming. D.C.. 282 F. 306. 
nu haarlBg granted 
U.S.—Georgia Public Service Com¬ 
mission V. U. S., Ga., 61 S.Ct. 619, 
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’ 283 U.S. 766, 76 L.Ed. 1397, affirm¬ 
ing, D.C., 42 F.2d 467—Georgia 

Public Service Commission v. U. S., 
D.C.Ga., 39 P.2d 167—State of 
Florida v. U. S., D.C.Ga., 31 P.2d 
680, affirming 30 F.2d 116, and re¬ 
versed on other grounds 61 S.Ct. 
119, 282 U.S. 194, 74 L.Ed. 291. 

Fnll hearing denied 

U.S.—Brimstone R. & Canal Co. v. U. 

5., D.C.La., 13 P.2d 914. 

Order held valid 

U.S.—Baltimore & O. R. Co. v. U. S.. 

111., 58 S.Ct. 767, 304 U.S. 58, 82 L. 
Ed. 1148. 

Provision of amended Interstate 
Commerce Act that on application to 
the commission a common carrier 
may in special cases, after investi¬ 
gation. be authorized to charge less 
for long than for short distances for 
the transportation of passengers or 
property, clearly implies that the 
question shall be determined on tes¬ 
timony and after hearing.—Louis¬ 
ville, etc., R. Co. V. U. S., D.C.Ky., 
225 F. 571. 

94. U.S.—Akron, C. & Y. Ry. Co. v. 
U. S., N.y., 43 S.Ct. 270, 261 U.S. 
184, 67 L.Ed. 606, affirming, D.C., 
282 F. 306. 

95. U.S.—Birmingham Slag Co. v. U. 

5., D.C. A la., 11 F.Supp. 486. 

99. U.S.—State of Alabama v. U. S. 
Interstate Commerce Commission, 
D.C.Ala., 42 F.2d 469, affirmed 61 S. 
Ct. 623, 283 U.S. 776, 76 L.Ed. 1406. 
97. U.S.—Akron, C. A Y. Ry. Co. v. 
U. S., D.C.N.Y., 22 F.2d 198. 
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for consolidation,®® and its refusal to consolidate 
complaints as to different rates in the same terri¬ 
tory does not necessarily deny the parties a fair 
hearing on the question of the relationship between 
the rate structures.®® 

Where a proceeding involving discrimination by 
intra-state rates on particular commodities against 
interstate commerce is consolidated with a general 
inquiry on interstate rates on the same commodi¬ 
ties, the fact that new interstate rates arc pre¬ 
scribed does not require a de novo hearing as to the 
intra-state rates.^ 

Dismissal. When a copy of defendant’s answer 
and a notice of the time of the hearing have been 
sent to the complainant, but the latter has not ap¬ 
peared, it will be assumed that he is satisfied with 
the answer, and the case will be dismissed.^ So 
also, where there is no evidence of any overt act 
of misconduct on the part of defendant which could 
support any judgment by the commission or any 
mandatory order, the complaint must be dismissed.® 
Where, in the absence of proof, it is impossible to 
say that, if all the facts were before the commis¬ 
sion, a charge complained of as excessive could not 
be justified, the case must be dismissed without 
prejudice.^ Also the complaint will be dismissed 
where the rates assailed are not shown to have been 
unreasonable, although discriminatory, where the 
discrimination has been removed and there is no 


proof of damage on account of the former discrim¬ 
ination on which to base an order for reparation.® 

b. Scope of Inquiry and Questions of Fact 

In conducting a hearing and making an Investigation, 
the commission may cover the whoie subject. 

In conducting a hearing and making an investiga¬ 
tion, the commission may cover the whole subject.® 
There is no statutory restriction with respect to the 
matters which it may take into consideration, or the 
weight it shall give to certain matters in informing 
itself what opinion it ought to give, except that it 
shall not abuse its authority and proceed arbitrarily 
without regard to the justice of the case, or give a 
judgment not fairly within its power.The com¬ 
mission may extend an investigation under a reso¬ 
lution of the United States senate, beyond the scope 
thereof, by virtue of its independent and inherent 
powers;® but it has been held that an investigation 
by the commission pursuant to its own resolution 
should not be broader in scope than the resolution.® 
Where the commission holds upon the facts that 
claimant is not entitled to reparation, this forecloses 
the necessity for an inquiry into the question of spe¬ 
cific damages.^® 

Questions of fact. It is an error of law for the 
commission to fail to dispose of an issue of fact 
raised before it.^^ The question as to what con¬ 
stitutes an undue preference or advantage is one of 
fact,^® as is also the question whether certain charg- 


98. U.S.—Northern Pac. Ry. Co. v. 
U. S.. D.C.Minn., 60 F.2d 302. re¬ 
versed on other {^rounds U. S, v. 
Northern Pac. Uy. 1\»., .'i3 S.Ct. 406, 
288 U.S. 490. 77 U.Ed. 914. 

99. IT.S. -U. S. V. Northern Par. Ry. 
Co., Minn., 5.3 S Ct. 406, 288 U.S. 
490, 77 U.Ed. 914, reversing, D.C.. 
Northern Pac. Ry. Co. v. U. S., 60 
F.2d 302. 

1. U.S.—State of Alabama v. U. S. 
Interstate Commerce Commission, 
D.C.Ala., 42 F.2d 469, affirmed State 
of Alabama v. U. S., 61 S.Ct. 623, 
283 U.S. 776, 76 L.Ed. 1406. 

8. U.S.—Jackson v. St. Louis, etc., 
R. Co., 1 Int.Com.Commn. 184. 

3. U.S. — Charleston Bureau of 
Freight v. Norfolk, etc., R. Co., 11 
Int.Com.Commn. 236 — Charlotte 
Shippers’ Assoc, v. Southern R. 
Co., 11 Int.Com.Commn. 108—Hol¬ 
brook v. St. Paul, etc., R. Co., 1 
Int.Com.Rep. 323. 

4. U.S.—Harrell v. Missouri, etc., R. 
Co., 12 Int.Com.Commn. 27—Leon¬ 
ard V. Union Pac. R. Co., 1 Int. 
Com.Rep. 627. 

5. U.S.—Diamond Lumber Co. v. 
Chicago, etc., R. Co., 43 lnt.Com. 
Commn. 65. 


6, U.S.—Cincinnati, etc., R. Co. v. 

Interstate Commerce Commn., 

Ohio, 27 S.Ct. 648, 206 U.S. 142, 51 

LEd. 995, affirming, C.C., 146 F. 

5.59. 

Claim for refund 

The commission may entertain a 
claim for refund on account of mis- 
routing under a general allegation of 
the unreasonableness of the rales 
charged.—Borst v. Chicago & N. W. 
Ry. Co.. D.C.Minn., 3 F.Supp. 139. 
Issues raised in complaint 

(1) When a complaint of an un¬ 
just discrimination is made before 
the commission. Its power is not re¬ 
stricted by the issues raised on the 
complaint, provided the respondent 
carrier had full opportunity to make 
defense against such charge.—Chesa¬ 
peake & O. Ry. Co. v. U. S., D.CW. 
Va., 11 F.Supp. 588, affirmed 66 S.Ct. 
164, 296 U.S. 187, 80 L.Ed. 147. 

(2) However, In a proceeding in¬ 
volving discrimination in joint rates, 
the commission cannot consider mat¬ 
ters pertaining to violation of the 
Anti-Trust Act by the carriers in¬ 
volved, where no relief has been ask¬ 
ed in this regard.—Manufacturers’ 
Ry. Co. v. United States, Mo., 38 S. 
Ct. 383, 246 U.S. 457, 62 L.Ed. 831. 
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ITo admission of counsel at the 

conclusion of the trial as to the 
scope of the inquiry, where it ha,s 
been in progres.s before the commis¬ 
sion for a number of years, can mod¬ 
ify the fact that particular rates 
were involved, and were so consid¬ 
ered by th<* parties in the presenta¬ 
tion of their evidence.—^Alton & S. R. 
R. V. U. S., D.C.Cal., 49 F.2d 414. 

7. U.S.—Louisville, etc., R. Co. v. 
Interstate Commerce Commn., C.C. 
Ky., 184 F. 118. 

8. U.S.—Smith v. Interstate Com¬ 
merce Commission, D.C., 38 S.Ct. 
30, 246 U.S. 33, 62 L.Ed. 135. 

Bk U.S. — Interstate Commerce 
Commn. v. Harriman, C.C.N.Y., 167 
P. 432, 433, reversed on other 

grounds 29 S.Ct. 115, 211 U.S. 407, 
53 L.Ed. 253. 

10. D.C.—Donner Steel Co. v. Inter¬ 
state Commerce Commission, 285 
P. 966, 52 App.D.C. 221. 

11 . U.S. — Interstate Commerce 
Commn. v. Louisville, etc., R. Co., 
C.C.Tenn., 73 P. 409. 

18. U.S. — Simpson v. Shepard, 
Minn., 33 S.Ct. 729, 230 U.S. 362, 67 
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es are reasonable or unreasonable^3 or arc justified 
as charges for additional serviccs.^^ Likewise, a 
question as to whether certain services, for which 
a carrier makes an extra charge, arc part of the 
transportation may be dependent upon the determi¬ 
nation of certain facts.^® 

c. Limitations 

Under the Interstate Commerce Act complaints for 
recovery of damages must be filed with the commission 
within two years after the accrual of the cause of action. 

The Interstate Commerce Act, as amended, limits 
the time for the filing of complaints for the recov¬ 
ery of damages to two years after the accrual of 
the cause of action,^® not including the period of 
federal control of railroads, from 1918 to 1920.17 

Under this provision, delay in joining connecting 
carriers in a reparation proceedings precludes an 
award against them for the period without the stat¬ 
utory limit,!® and as applied to a claim for exces¬ 
sive charges made by a carrier the limitation [be¬ 
gins to run when such charges become due and pay¬ 
able, and not when they are actually paid.!® How¬ 
ever, the statute is tolled where the complaint is 
deposited with the commission, although not marked 
“filed,'*®® even though the complaint be deficient in 
detail which could be supplied by amendment or 


bill of particulars under the procedure prevailing 
in law courts.®! In the absence of a statute or rule 
to the contrary, an application for rehearing of an 
order denying reparation is not subject to a one- 
year limitation.®® 

d. Parties 

Generally, in proceedings before the commission, com¬ 
plainants need not be personally interested or directly 
damaged. Carriers whose acts or omissions are involved 
therein should be Joined, and all parties having an In¬ 
terest in a pending question may Intervene. 

In situations where the commission is authorized 
to institute an inquiry on its own motion, it is, of 
course, unnecessary that there be a complainant.®® 

A person making a complaint before the commis¬ 
sion for a violation of the provisions of the act 
need not have a personal interest therein,®^ as one 
may complain on public grounds of a violation of 
the law amounting to a public grievance,®® and un¬ 
der an express provision in the act no complaint 
may at any time be dismissed because of the ab¬ 
sence of direct damage to the complainant.®® How¬ 
ever, a complaint by a party or group of persons 
having no api)arent interest in the transaction will 
not be enlcrtained.®7 Also, a suit for damages un- 


L.E(1. 1511, 48 L..II.A..N.S.. 1161, 
modifyinp. C.C.. 184 F. 766. 

12 C.J. p 129 note 46. 

13. U.S.—Illinois Cent. R. Co. v. In¬ 
terstate Corrmierce Comnin., La., 27 
S.Ct. 700. 206 U.S. 441. 51 L.Ed. 
3128. 

12 C.J. p 129 note 46. 

14. U.S.—Interstate Cornmeree Com¬ 
mission V. Southern I’ae. Co.. Com. 
Ct.. 84 S.Ct. 820, 234 U.S. 815. 68 
L.Ed. 3 329, reversmp Southern 
Pae. Co. V Interst.'ite Commerce 
Commission, 188 F. 241—Interstate 
Commerce Commn. v. Atchison, 
etc., R. Co.. 84 S.Ct. 814, 234 U.S. 
294, 58 L.Ed. 133 9, rcver.sing, Com. 
Ct., Atchison, etc., R. Co. v. Inter¬ 
state Commerce Commn., 188 F. 
229. 

15. U.S.—Adams v. Mills, Ill., 62 S. 
Ct. 589, 286 U.S. 397, 76 L.Ed. 1184. 
reversing, C.C.A., Adams v. Mellon, 
61 F.2d 620, affirming. D.C., 39 F.2d 
80, and certiorari granted 52 S.Ct. 
208, 284 U.S. 614, 76 L.Ed. 525. 

16. U.S.—Louisville & N. R. Co. v. 
Sloss-Sheffield Steel & Iron Co.. 
Ala.. 46 S.Ct. 73, 269 U.S. 217, 70 
L.Ed. 242, affirming. C.C.A., 295 F. 
53—Missouri Pae. R. Co. v. C. E. 
Ferguson Sawmill Co., C.C.A.Ark., 
235 F. 474. 

Olalms aoornlng prior to statute 

(1) Claims that accrued prior to 
the passage of the statute, although 
they accrued more than two years 

15 C.J.S.--S4 


prior to the passage of the statute, 
are not barred when presented with¬ 
in one year after the passage of the 
a< t.--Meeker v. Lehigh Valley R. Co., 
Pa., 35 S.Ct. 328, 236 U.S. 43 2. 59 L. 
Ed. 64 4, modifying. C.C.A., 211 F. 
785. 

(2) It IS also held that they may 
be presented at any time within two 
years after the date of their ae- 
(•ru.al, although more than a year has 
elapsed after the passage of the stat¬ 
ute.—Dickerson v. Louisville, ete., R. 
Co., C.C.Ohio, 3 87 F. 874, affirmed 193 
F. 705, 312 C.C.A. 29,5. 

17. U.S.—Arcadia Mills v. Carolina, 
C. & O. Ry., D.C.S.C., 293 F. 639. 

18. U.S.—Louisville & N. R. Co. v. 
Sloss-Shefficld Steel & Iron Co., 
Ala., 46 S.Ct. 73, 269 U.S. 217. 70 
L.Ed. 242, affirming, C.C.A., 295 F. 
53. 

19. U.S.—^Arkansas Fertilizer Co. v. 
U. S., C.C.Ark., 193 F. 667. 

ao. U.S.—Blair v. Cleveland, C.. C. 
& St. L. Ry. Co., D.C.Ill., 45 F.2d 
792, affirmed, C.C.A., Cleveland, C., 
C. & St. L. Ry. Co. V. Blair, 59 F. 
2d 478. 

ai. U.S.—Louisville & N. R. Co. v. 
Sloss-Sheffield Steel & Iron Co., 
Ala., 46 S.t^'t. 73. 269 U.S. 217, 70 
L.Ed. 242, affirming, C.C.A . 295 F. 
53—Arcadia Mills v. Carolina, C. 
& O. Ry., D.C.S.C.. 293 F. 639—Mis- 

529 


souri Pac Ry. Co, v. C. B. Fergu¬ 
son Sawmill Co., Ark., 235 P. 474, 

14 9 C.C A. 20. 

aa. U.S.—T.nuisvllle * N. R. Co. v. 
Sloss-Shi'ffleld Steel & Iron Co., 
Ain., 46 set. 73. 269 U.S. 237, 70 
I...lild. 212, affirming. C.C.A., 295 F. 
53. 

as. U.S.—American Sugar Refining 
Co. V. Delaware, etc., R. Co., N.J., 
207 P. 733. 125 C.C.A. 251. 

12 C.J. p 326 note 82. 

34. U.S.—Jame.M v. Canadian Pne. R. 
Co.. 4 Tnt.Com.Uep 274—Boston 
Fruit, etc., Exch, v. New York, etc., 
R. Co., 3 Int.Com.Rep. 604—Boston, 
etc.. U. Co. v. Boston, etc., R. Co., 

1 InlCom.Rep. 500. 

26. US. — American Warehouse¬ 
men’s Assoc, v. Illinois Cent. R. 
Co., 7 Int.(\)m Commn. 556. 

12 C.J. p 126 nolo 85. 

Merchant truckmen’s bureau was 
a competent complainant to the com¬ 
mission as regards reasonableness of 
rates which carriers charged for 
trucking.—Merchant Truckmen's Bu¬ 
reau of New York v. Reardon, D.C.N. 
Y., 10 F.Supp. 358. 

26. U.S. — Backus-Brooks Co. v. 
Northern Pac. R. Co., C.C.A.Minn., 
21 F.2d 4, certiorari denied 48 S. 
Ct. 120, 275 U.S. 562, 72 L.Ed. 427. 
12 C.J. p 126 note 86. 

37. U.S.—St. Louis, etc., R. Co. v. 
U. S., D.C.I11., 217 P. 80—Ottlnger 
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der the statute can be maintained only by one actu¬ 
ally injured,2* and the remedy of compelling an in¬ 
terstate railroad carrier to establish a switch con¬ 
nection with a lateral branch line is available only 
to a shipper.29 The mere fact that complainants 
have at a prior time consented to certain charges 
does not prevent them from bringing the matter of 
arbitrary and unwarranted exactions before the 
commission.30 Two or more complainants may 
join in one complaint against two or more defend¬ 
ants, if the complaint involves substantially the 
same principle, subject, or state of facts.^^ A state, 
when its interests are concerned, may file a com¬ 
plaint with the commission.^2 

Where the complaint concerns only an act or 
omission by a single carrier, such carrier only need 
be made a party but if the complaint relates to 
matters in which two or more carriers are interest¬ 
ed, the carriers participating therein must be made 
parties.®^ 

Intervention, A legal interest that is actionable, 


and a resultant injury, are not legal prerequisites 
to the right to intervene before the commission,®® 
and all persons or carriers, although not made for¬ 
mal parties, may, if they have an interest in a ques¬ 
tion pending, apply for leave to intervene and be 
heard on the questions involved.®® 

e. Pleading 

Pleadinos before the commleelon may be Informal, 
are amendable, and are not eubject to technical rules. 
A complaint showing Jurisdiction and stating the grounds 
relied on, and an answer, are required, except where the 
commission may act on Its own motion. 

Pleadings before the commission may be infor¬ 
mal,®^ are not subject to all of the technical rules 
usually followed in courts of law,®* and need con¬ 
tain nothing more than would pleadings before a 
court.®* The commission is given a reasonable lat¬ 
itude to determine the sufficiency and scope there¬ 
of.^® Amendments may be allowed by the commis¬ 
sion,^ l and it is generally liberal in the exercise of 
this power,^® but it will not allow an amendment 


V. Southern Pac. R. Co., 1 Int.Com. 
Rep. 607. 

12 C.J. p 126 note 83. 

as. U.S.—Lehigh Valley R. Co. v. 

Rainey, C.C.Pa.. 112 F. 487. 
aa. U.S. — Interstate Commerce 
Commn. v. Delaware, L. & W. R. 
Co., N.Y.. 30 S.Ct. 415, 216 U.S. 631, 
637, 64 L.Ed. 606, affirming, C.C., 
Delaware, L. & W. R. Co. v. Inter¬ 
state Commerce Commn., 166 F. 
498. 

ao. U.S.—^Interstate Commerce Com¬ 
mission V. Southern Pac. Co.. Com. 
Ct., 34 S.Ct. 820. 234 U.S. 316, 68 
L.Ed. 1329, reversing Southern Pac. 
Co. V. Interstate Commerce Com¬ 
mission. 188 F. 241—Interstate 
Commerce Commn. v. Atchison, 
etc., R. Co.. 84 S.Ct. 814, 234 U.S. 
294, 68 L.Ed. 1319, reversing, Com. 
Ct., Atchison, etc., R. Co. v. Inter¬ 
state Commerce Commn., 188 F. 
229, 929. 

31. U.S.—Michigan Congress Water 
Co. V. Chicago, etc., R. Co., 2 Int. 
Com.Rep. 428—^New Orleans Cot¬ 
ton Exch. V. Cincinnati, etc., R. Co., 
2 Int.Com.Rep. 289—^Kentucky, etc.. 
Bridge Co. V. Louisville, etc., R. 
Co.. 2 Int.Com.Rep. 102. 

38. U.S.—U. S. V. New York Cent. 

R. Co., N Y., 47 S.Ct. 180, 272 U.S. 
467, 71 L.Ed. 360, reversing, D.C.. 
New York Cent. R. Co. v. U. S., 18 
F.2d 200. 

33. U.S.—Hurlburt v. Lake Shore, 
etc., R. Co., 2 Int.Com.Rep. 81. 

34. U.S.—I. Dupont De Nemours 
Powder Co. v. Pennsylvania R. Co., 
43 Int.Com.Commn. 227—Riddle v. 
Pittsburgh, etc., R. Co., 1 Int.Com. 


Rep. 773—Allen v. Louisville, etc., 

R. Co., 1 Int.Com.Rcp. 621. 

Xn proceedings to divide Joint rates 

(1) In proceedings involving the 
subdivision of Joint rates accruing 
to lines operating in a particular sec¬ 
tion of the country, carriers in oth¬ 
er sections, although parties to the 
Joint rates, are not necessary par¬ 
ties.—^Beaumont, S. L. & W. Ry. Co. 
V. U. S., Mo., 61 S.Ct. 1, 282 U.S. 74, 
76 L.Ed. 221, affirming, D.C., 36 F.2d 
789. 

(2) Order relating to divisions of 
interstate Joint rates on traffic in¬ 
terchanged by certain railroad with 
railroads making direct connection 
with it, was not void for failure to 
make all carriers participating in 
Joint rates parties to proceedings 
before commission, where order af¬ 
fected only the railroads connecting 
directly with railroad favored by or¬ 
der, and all such carriers were par¬ 
ties to the proceedings.—^U. S. v. 
Abilene & S. Ry. Co., Kan., 44 S.Ct. 
666, 266 U.S. 274, 68 L.Ed. 1016, af¬ 
firming, D.C., Abilene & S. Ry. Co. 
V. U. S., 288 F. 102. 

33. U.S.—Moffat Tunnel League v. 

U. S., D.C.Del.. 69 F.2d 760, af¬ 
firmed 63 S.Ct. 643, 289 U.S. 113. 

77 L.Ed. 1069. 

38, U.S.—Spartanburg Bd. of Trade 

V. Richmond, etc., R. Co.. 2 Int. 

Com.Rep. 193. 

Salt oompaaiss and ooasnmsrs 

were properly permitted to intervene 
in a proceeding in which the rate 
on rock salt from a number of points 
of'origin in one group was attacked, 
since it would not unduly broaden 
the issues to allow interventions re¬ 
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lating to the reasonableness of the 
same group rate as applied to other 
points in the group.—^Akroii, C. & Y. 
Ry. Co. V. U. S., D.CN.y., 22 P.2d 
199. 

37. U.S.—^Dickerson v. Louisville, 
etc., R. Co., C.C.Ohio, 187 F. 874, 
affirmed 191 F. 706, 112 C.C.A. 296. 

38. U.S.—Chesapeake & O. Ry. Co. 
V. U.S., D.C.W.Va., 11 P.Supp. 588. 
affirmed 56 S.Ct. 164, 296 U.S. 187, 
80 L.Ed. 147—Louisville & N. R. 
Co. V. Sloss-Shcffield Steel & Iron 
Co., C.C.A.Ala., 205 F. 53, affirmed 
46 S.Ct. 73, 269 U.S. 217, 70 L.Ed. 
242—Pennsylvania R. Co. v. U. S., 
D.C.Pa., 288 F. 88. 

D.C.—U. S. ex rel. Delaware & H. R. 
Corporation v. Interstate (Com¬ 
merce Commission, 61 F.2d 429, 60 
App.D.C. 267. 

12 C.J. p 127 note 2. 

39. U.S.—^State of Alabama v. U. S. 
Interstate Commerce Commission, 
D.C.Ala.. 42 F.2d 469, affirmed State 
of Alabama v. U. S., 61 S.Ct. 628, 
283 U.S. 776, 76 L.Ed. 1406. 
Pleading law relied on is no more 

necessary in a proceeding before the 
commission than it is in a Judicial 
proceeding.—Chicago. R. I. & P. Ry. 
Co. V. U. S.. Tex.. 47 S.Ct. 486, 274 
U.S. 29. 71 L.Bd. 911, affirming, D.C., 
6 F.2d 888. 

40. U.S.—^Borst v. Chicago & N. W. 
Ry. Co., D.C. Minn., 3 F.Supp. 139. 

41. U.S.—Lehigh Valley R. Co. v. 
American Hay Co., N.Y., 219 F. 539, 
135 C.C.A. 807. 

43. U.S.—Delaware State Grange, 
etc. V. New York, etc., R. Co., 2 
Int.Com.Commn. 809—^Riddle v. 
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which would in effect be making a new case.^3 

Complaint A complaint is not always a prereq¬ 
uisite to the exercise of jurisdiction by the commis¬ 
sion, since it may on its own motion investigate 
many matters which arc the subject of complaint.^^ 

The complaint presented to the commission should 
state all grounds of action relied on,^^ should be 
framed to put in issue the matters intended to be 
litigated,^® and should show jurisdiction.^^ How¬ 
ever, generally speaking, the Interstate Commerce 
Act does not require that there be put into words 
by some complainant, or by the commission, if it 
moves of itself, some definite charge of evil or 
abuse, and a definite remedy therefor, as a basis for 
an inquiry.^® 

In construing the complaint the words will be 
given their natural meaning,^® and the commis¬ 
sion must look to the substance thereof rather than 
the form.®® 

Answer. The party complained against must 
answer the complaint within the time prescribed by 
the commission.®! 

In case of a failure to answer the commission 
may take such proof of the charge as it deems rea- 
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sonablc and proper and make such order thereon as 
the circumstances of the case appear to demand.®2 

If a defendant satisfies a complaint either before 
or after answering, a signed acknowledgment there¬ 
of must be filed by both parties stating when and 
how the complaint has been satisfied.®® 

Replication. The rules of practice issued by the 
interstate commerce commission not only do not 
provide for a replication to the answer, but in effect, 
although not in terms, exclude it.®^ 

f. Evidence 

Generally the commission Is not bound by strict legal 
rules of evidence, and It is authorized to compel the 
production of evidence. 

The commission is not limited by a rigid adher¬ 
ence to the strict rules of evidence observed by ju¬ 
dicial tribunals, when it is performing administra¬ 
tive or quasi-legislative functions,®® but a greater 
degree of adherence to such rules is required when 
it performs quasi-judicial functions.®® It may se¬ 
lect the evidence which it desires to believe, and 
draw such conclusions therefrom as are consistent 
with law,®*^ and may refer to its reports on other 
matters, where the parties so stipulate,®® or where 
its rules so provide.®® However, it cannot treat 
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Baltimore, etc., R. Co., 1 Int.Com. 
Rep. 701—Reynolds v. Western 
New York, etc., R. Co., 1 Int.Com. 
Rep. 347. 

43. U.S.—Delaware State Granpe v. 
New York, etc., R. Co., 2 lnt.Com. 
Rep. 187. 

44. U.S.—U. S. V. New York Cent. 

R. Co., N.Y.. 47 S.Ct. 130, 272 U.S. 
457, 71 L.I3d. 350, reversing, D.C., 
New York Cent. R. Co. v. U. S., 13 
P.2d 200. 

12 C.J. p 126 note 82. 

45. U.S.—New York, etc.. R. Co. v. 
New York, etc., U. Co., C.C.N.Y., 
50 F. 867. 

46. U.H.—Norfolk, etc., R. Co. v. U. 

S. , C.C.N.C., 196 F. 963. 

12 C.J. p 127 note 6. 

Complaint held sulllolent 

U.S.—Louisville & N. R. Co. v. Sloss- 
Sheffield Steel & Iron Co., Ala., 46 
S.Ct. 73, 269 U.S. 217, 70 L.Ed. 242. 
affirming, C.C.A. 296 F. 53. 

47. U.S.—White v. Michigan Cent. 
R. Co., 8 Int.Com.Commn. 281. 

Complaint held enttoient 
U.S. — Lewis-Simas-Jones Co. v. 
Southern Pac. Co., 61 S.Ct. 592, 283 
U.S. 654, 76 L.Ed. 1333, reversing 
289 P. 643, 106 Cal.App. 437, certio¬ 
rari granted 51 S.Ct. 102, 282 U.S. 
833, 76 L.Ed. 741. 

48. U.S.—Smith v. Interstate Com¬ 
merce Commission, D.C., 38 S.Ct. 
30. 245 U.S. 83, 62 L.Ed. 136. 


49. Prayer for reparations construed 

U.S.—Louisville & N. R. Co. v. Sloss- 
Shcfflcld Steel & Iron Co., Ala., 46 
S.Ct. 73, 269 U.S. 217, 70 L.Ed. 242, 
affirming. C.C.A., 296 F. 53. 

50. U.S.—Chesapeake & O. Ry. Co. 
v. U. S., D.C.W.Vn., 11 F.Supp. 588, 
affirmed 56 S.CU 164. 296 U.S. 187, 
80 L.Ed. 147. 

51. U.S.—Missouri Pac. R. Co. v. C. 
E. Ferguson Sawmill Co., C.C.A. 
Ark., 236 F. 474. 

5(8. U.S.—Tccumseh Celery Co. v. 
Cincinnati, etc., U. Co., 4 Int.Com. 
Rep. 318. 

53. Rules of Practice before the 
Comml.ssion, 1916, p 9. 

64. U.S. — Oregon Short Line R. Co. 
V. Northern Pac. R. Co., 2 Int.Com. 
Rep. 639. 

65, U.S.—Bullock V. Chicago, B. & 
Q. R. Co., D.C.Miiin., 19 F.Supp. 
862. 

5a U.S.—Bullock V. Chicago, B. St 
Q. R. Co., supra. 

67. U.S.—Penn Anthracite Mining 
Co. V. Delaware & H. R. Corpora¬ 
tion, D.C.Po,, 16 F.Supp. 732, af¬ 
firmed, C.C.A., Delaware & H. R. 
Corporation v. Penn Anthracite 
Mining Co., 91 F.2d 634, certiorari 
denied Delaware & H. R. Corpora¬ 
tion V. Penn Anthracite Mining 
Co.. 68 S.Ct. 283, 302 U.S. 766, 82 L. 
Ed. 584—Felgenspan v. Delaware & 
H. R. Corporation, D.C.Pa., 16 F. 
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Supp. 732, affirmed, C.C.A., Feigen- 
span v. I>e1aware & H. R. Corpora¬ 
tion, 91 F.2d 634, eer-* lorarl denied 
Delaware & H. R. Corporation v 
Felgenspan, 68 S.Ct. 283, 802 U.S. 
756. 82 L.Ed. 584. 

Evidence properly considered 
U.S.—Splller V. Atchison. T. & S. P. 
Ry. Co.. Mo., 40 S.Ct. 466, 263 U.S. 
117, 64 L.Ed. 810, reversing Alehi- 
BOTi. T. & 8. Ry. Co. v. Spiller, 
246 F. 1, 158 C.C.A. 227. and 24 9 
F. 677, 161 C.C.A. 587—Youngstown 
Sheet & Tube Co. v. U. S., D.C. 
Ohio, 7 F.Supp. 33, afTlrnied 55 S.Ct. 
822, 295 U.S. 476, 79 li.Ed. 1553. re¬ 
hearing denied 56 S.Ct. 81. 296 U.S. 
661, 80 L.Ed. 471. 

Evidence properly rejected 
U.S.—Railway Express Agency v. U 
S., D.C.N.Y., 6 F.Supp. 249. appeal 
dismissed Wishnatzki & Natht*! \. 
Hallway Express Agency, 65 S.Ct 
212, 293 U.S. 532, 79 L.Ed. 640 

58. U.S.—Beaumont, S. L. & W. Tl 
Co. V. U. S., D.C.Mo., .36 F.2d 789. 
affirmed 61 S.Ct I, 282 U.S. 74, 75 
L.Ed. 221. 

59. Bnle explained 

A commission rule to the effect 
that it will take notice of items in 
reports properly on file does not 
mean that it will take Judicial no¬ 
tice of all the facts contained in 
such documents; nor does It relieve 
the commission from introducing, by 
specific reference, such parts of the 
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as evidence matter not introduced as such,®® and 
a carrier does not lose its right to insist on this 
by submitting the case without argument and ac¬ 
quiescing in the omission of a tentative report by 
the examiner.®^ Also it is an error of law for the 
commission to fail to take into account evidence of 
certain facts which it was its duty to do.®^ 

Under § 19 a of the Interstate Commerce Act, 
as amended, where, upon the trial of an action in¬ 
volving the final value of a carrier’s property as 
fixed by the commission, substantial evidence is of¬ 
fered which differs from that offered upon the hear¬ 
ing before the commission, the court, before ren¬ 
dering judgment, must transmit a copy of such evi¬ 
dence to the commission, and the latter must con¬ 
sider the same and on the basis thereof may fix a 
final value different from and replacing the one it 
fixed in the first instance.®® 

Burden of proof. The burden of proving undue 
preference, or prejudice, or other charge, rests on 
the complaining party.®'* Likewise, on an applica¬ 
tion by a carrier to the commission for an order 
suspending the long and short haul provision of the 
Interstate Commerce Act, the carrier has the bur¬ 
den to show that it is a “special case” within the 
meaning of the statute,®® and the carrier has the 
burden of justifying an increased rate.®® However, 
a carrier has the burden of proving a new rate to 


be just and reasonable, only where that question is 
involved in the hearing,®*^ and the burden is not on 
the carrier to justify a proposed reduction of 
rales;®® nor does a carrier protesting the tentative 
valuation of its property by the commission, under 
§ 19 a of the amended Act, have the burden of prov¬ 
ing such valuation erroneous.®® 

Admissibility, The commission, having wide lat¬ 
itude as to the admission of evidence,'^® is not bound 
by mechanical rules with respect thereto,^! and the 
admission of matter incompetent under rules of ev¬ 
idence applicable to judicial proceedings does not 
invalidate its order.*^2 However, where performing 
a quasi-judicial function, the commission is re¬ 
quired, to some extent, to observe legal rules gov¬ 
erning the admission of evidence,*^® and it may not 
admit prejudicial evidence which is clearly incom¬ 
petent.'^® 

Evidence of competition is admissible,"^® and 
where contracts of railroad companies, or of coal 
companies owned by railroads, arc otherwise rele¬ 
vant"® and competentj'^ they are not inadmissible 
because made with third persons not i)arties to the 
proceedings. Similarly, evidence of other rates is 
admissible even without proof of similarity of con¬ 
ditions;’^® system statistics are admissible in a 
proceeding involving trunk line rales in certain ter¬ 
ritories;"^® and evidence of the reasonableness of a 


reports as It wishes to treat as evi¬ 
dence. It simply means that as to 
these items there is no occasion for 
the parties to servo copies.—U. S. v. 
Abilene & S. Ry. Co., Kan., 44 S.Ct. 
505, 265 U.S. 274, 68 L.Kd. 1016, af- 
flrmingr. D.C., Abilene & S. Ry. Co. v. 
U. S., 288 F. 102. 

eo. U.S.—U. S. V. Abilene & S. Ry. 
Co., supra. 

61. U.S.—U. S. V. Abilene & S. Ry. 

Co., supra. 

66 . U.S. — Interstate Commerce 
Commn. v. Louisville, etc., R. Co., 
C.C.Tonn., 73 F. 409. 

03. U.S.—Los Angeles & S. L. R. Co. 

V. U. S., D.C.Cal., 4 F.2d 736. 

64. U.S.—Louisville, etc., R. Co, v. 
U. S., Tenn., 35 S.Ct. 696, 238 U.S. 
1, 59 L.Ed. 1177. afflrmiriij, D.C., 
216 F. 672. 

12 C.J. p 127 note 15. 

65. U.S.—Louisville, etc., R. Co. v. 
U. S., D.C.Ky., 225 F. 571. 

66 . U.S.—^Atchison, T. & S. F. Ry. 
Co. V. U. S., Ill., 49 S.Ct. 494, 279 
U.S. 768, 73 L.Ed. 947, affirming, D. 
C., 33 F.2d 345. 

eff. U.S.—Manufacturers' Ry. Co. v. 
U. S., Mo., 38 S.Ct. 383, 246 U.S. 
457, 62 L.Ed. 831. 

68 . U.S.—^Anchor Coal Co. v. U. S., 


D.C.W.Va., 25 F.2d 402, reversed on 
other grounds U. S. v. Anchor Coal 
Co., 49 S.Ct. 262, 279 U.S. 812, 73 
L.Ed. 971. 

69- U.S.—Delaware & Hudson Co. v. 
U. S., D.C.N.Y., 295 F. 558. affirmt‘d 
45 S.Ct. 153, 266 U.S. 438, 69 L.Ed. 
309, 

7a U.S.—Chicago & E. I. Ry. Co. v. 

U. S.. D.C.Ill., 43 F.2d 987. 

71. U.S.—Montrose Oil Refining Co. 

V. St. Louis-San Franci-sfo K>. Co., 
D.C.Tex., 25 F.2d 750, affirmed, C.C. 
A., St. Louis-San Francisco Ry. Co. 
V. Montrose Oil & Reflning Co., 25 
F.2d 755, certiorari denied 48 S.Ct. 
560, 277 U.S. 598, 72 L.Ed. 1007— 
Atchison, T. & S. F. Ry. Co. v. 
Spiller, Mo., 246 F. 1, 158 C.C. A. 
227, modified on rehearing 249 F. 
677, 161 C.C.A. 587, reversed on 
other grounds Spiller v. Atchison, 

T. & S. F. R. Co., 40 S.Ct. 466. 
253 U.S. 117, 64 L.Ed. 810. 

78. U.S.—^Western Paper Makers' 
Chemical Co. v. U. S., Mich., 46 S. 
Ct. 500, 271 U.S. 268, 70 L.Ed. 941 
—U. S. V. Abilene & S. Ry. Co., 
Kan., 44 S.Ct. 565, 265 U.S. 274, 68 
L.Ed. 1016, affirming, D.C., Abilene 
& S. Ry. Co. V. U. S., 288 F. 102 
—Beaumont, S. L. & W. Ry. Co. v. 

U. S.. D.C.MO., 36 F.2d 789, affirmed 
61 S.Ct. 1, 282 U.S. 74. 76 L.Ed. 221. 
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73. U.S.—Bullock V. Chicago, B. & 
Q. R. Co., D.C.Minn.. 19 F.Supp. 
862. 

74. U.S.—(^hicago & E. I. Ry. Co. v. 
U. S., D.C.Ill., 43 F.2d 987. 

Keport of committee appointed by 

examiner to secure compromise be¬ 
tween carriers respecting freight 
rales was erroneously admit ted in 
evidence at formal hearing over ob¬ 
jection.—Chicago & E. I. Ry. Co. v. 
U. S.. D.C.Ill.. 43 F.2d 987. 

75. U.S.—Tjouisville, etc., R. Co. v. 

BehJmer, S.C., 20 S.Ct. 209, 175 U. 
S. 648, 4 1 L.Ed. 309—Interstate 

Commerce v. Louisville, etc., R. 
Co., C.C.Tenn., 73 F. 409. 

76. U.S.— Interstate Commerce Com¬ 
mission V. Baird, N.y., 24 S.Ct. 563, 

194 U.S. 25. 48 L.Ed. 860. reversing, 
C.C., 123 F. 969. 

77. U.S. — Interstate Commerce 
Commn. v. Baird, supra. 

78. U.S.—Louisville, etc., R. Co. v. 
Interstate Commerce Commn., C.C., 

195 F. 541, reversed on other 
grounds 33 S.Ct. 185, 227 U.S. 88. 
67 L.Ed. 431. 

79. U.S.—Beaumont. S. L. & W. R. 
Co. v. U. S., D.C.Mo., 36 F.2d 7»9, 
affirmed 61 S.Ct. 1, 282 U.S. 74, 76 
L.Ed. 221. 
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particular factor is competent in a proceeding to es¬ 
tablish new through tariffs.®® 

In determining whether the commission has de¬ 
nied a party the right to offer certain proof, its for¬ 
mal order is the best evidence.®^ 

Weight and sufficiency. The commission is not 
required to conform to the rules governing the 
weight and sufficiency of evidence applicable in 
courts of Iaw,*®2 but, if it is performing a quasi¬ 
judicial function, such as the conduct of an action 
for reparation, the evidence should be as competent 
and conclusive as is necessary to support a judg¬ 
ment in an action at law.®® In particular cases the 


evidence has been held sufficient to support or¬ 
ders®^ and findings®® of the commission, including 
orders®® and findings®*^ as to the rates and charges, 
as well as orders®® and findings^® with reference to 
reparations or damages. 

In proceedings to compel carriers to adopt safety 
devices on their equipment, the commission sits un¬ 
der the limitations of a judicial body, and becomes 
in the process of fact finding virtually a jury bound 
to use the applicable criteria controlling jurors in 
the weighing of the probative force of matters of 
evidence.®® 

Compelling production of evidence. Where the 


80. TJ.S.—Western Paper Makers' 
Chemical Co. v. IT. S., D.C.Mioh., 7 
F.2d 164. 

81. Bierlit not denied 

An order providing that the data 
on whi<‘h the <*ommis.sion ha.sed its 
tentative finding of the valuation of 
a carrier’s property would not he 
open for inspection, unless and until 
offered in evidence either in a valua¬ 
tion hearing or in a court of com¬ 
petent jurisdiction, did not deny the 
carrier an opportunity to offer the 
data in evidence.—U. S. ex rel. »St. 
I.iouis Southwe.stern Ry. Co. v. Inter¬ 
state Commerce ('’ommission, 290 F. 
264, 53 App.DC. 289, afTirmed 41 S. 
Ct. 294, 264 U.S. 64, 6R L.Kd. 565. 

82. U.S.—^IVestern Paper Makers’ 

Chemical Co. v. U. S.. Mich., 4 6 S. 
Ct. 500, 271 U.S. 268. 70 L.Kd. 941 
—IJeaumont, S. L. W. Ry. Co. v. 

U. S., n.C.Mo., 36 F.2d 789, affirmed 

51 S.Ct. 1, 282 U.S. 74. 75 U.Fd. 221 
— Montrose Oil Refining Co. v. St. 
Liouis-San Francisco Ry. Co., D 
Tex., 25 F2d 7.50, affirmed, C.C.A.. 
St. Louis-San Francisco Ry. Co. v. 
Montrose Oil & Refining Co., 25 F. 
2d 755. <’crtiorari denied 48 S (U. 
560, 277 U.S. 598, 72 U.Rd. 1007. 

83. U.S.—Bullock v. Chicago, B. & 
Q. R. Co., DC.Minn., 19 F.Supp. 
862. 

84. U.S.—Transit Commission of 
State of New York v. U. S., N.Y.. 

52 S.Ct. 3 57, 284 U.S. 360, 76 L-.Ed. 
342—Town of Inlet, N. Y., v. New 
York Cent. R. Co.. D.C.N.Y., 7 F. 
Supp. 783. 

85. U.S.—Baltimore & O. R. Co. v. 
U. S.. D.C.N.Y., 20 F.Supp. 937— 
Baltimore & O. R. ("o. v. U. S., 
D.C.N.Y., 20 F.Supp. 273. 

86 . U.S.— Louisiana Public Service 
Commission v. Texas & N. O. R. 
Co., La.. 62 S.Ct. 74, 284 U.S. 3 25, 
76 L.Ed. 201, affirming, D.C., Texas 
& N. O. R. Co. V. Louisiana Public 
Service Commission, 41 F.2d 293— 
Beaumont, S. L. & W. Ry. Co. v. 
U. S.. Mo., 51 S.Ct. 1, 282 U.S. 74, 
75 L.Ed. 221, affirming, D.C., 36 F. 
2d 789—Board of Public Utility 


Com*rs of New Jersey v. U. S., D. 
C.N.J., 21 F.Supp. 543. 

87. U.S.—Illinois Commerce Com¬ 
mission V. U. S., 111., 54 S.Ct. 783. 
292 U.S. 474. 78 L.Ed. 3373, motion 
denied 54 S.Ct. 861, rehearing de¬ 
nied 55 S.Ct. 66. 293 U S. 628, 79 
L.Ed. 714—Adams v. Mills. Ill., 52 
S.Ct. 589, 286 U.S. 397, 76 L.Ed. 
3184, reversing. C.C.A . Adams v. 
Mollan, 61 F.2d 620. affirming, D.C., 
39 F.2d 80, and certiorari granted 
52 S.Ct. 208, 281 U.S. 614, 76 L.Ed. 
525 — Lewis-Simas-Jones Co. v. 
Southern Pae. Co., Cal., 51 S.Ct. 
592, 283 U.S. 654, 75 L.Ed. 1333. 
reversing 289 P. 613. 3 06 Cal.App. 
437, certiorari granted 51 S.Ct. 302. 
282 U.S. 833, 75 L Ed. 741—Mer¬ 
chants’ Warehouse Co. v. U. S.. Pa., 
63 S.Cl. 505. 283 U.S. 603. 75 L Ed. 
1227, affirming, D.C., 44 P.2d 379— 
Virginian Ry, Co. v. U. S., W.Va., 
47 S.Ct 222, 272 U S. 658, 71 li.Ed. 
4 63—Delaware & II. R. Corpomlion 

V. U. S., D.C.Pa., 19 FSupp. 700— 
Penn Anthracite Mining Co. v. Del¬ 
aware & H. R. ('’orporation, D C. 
Pa., 16 F.Supp. 732, affirmed Dela¬ 
ware & H. R. Corporation v. Penn 
Anlhraeite Mining t'o., 91 F.2d 634, 
certiorari denied Delaware & H. R. 
Corporation v. Penn Anthracite 
Mining Co.. 58 S.Ct. 283, 302 U.S. 
756, 82 L.Ed. 684—Feigenspan v. 
Delaware & H. R. Corporation, D.C. 
Pa., 16 F.Supp. 732, affirmed, C.C. 
A., Delaware & IL R. Corporation 
v. Feigenspan, 91 P.2d 634, certio¬ 
rari denied Delaware & H. R. Cor¬ 
poration V. Feigenspan, 58 S.Cl. 
283, 302 U.S. 756, 82 L Ed. 584— 
Youngstown Sheet & Tube Co. v. 
U. S., D.C.Ohio, 7 FSupp. 33, af¬ 
firmed 55 S.Ct. 822, 295 U.S. 476, 79 
L.Ed. 1553, rehearing denied 56 S. 
Ct. 81. 296 U.S. 661, 80 L.Ed. 4 71. 

Bvldenoe as to individual rates or 

divisions which are typH'al of a 
number being investigated by the 
commission: 

(1) Affords a proper basis for gen¬ 
eral findings.—Georgia Public Serv¬ 
ice Commission v. U. S., Ga., 51 S.Ct. 
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f.l9, 2S3 U.S. 765, 76 L.lid. 1397, af- 
firming, D.C., 4 2 F.2d 467. 

(2) Or for findings as to any one 
rate or division.—Beaumont, S. L. & 

W. R. Co. V. U. S.. D.C.Mo., 36 F.2d 
789. affirmed 51 S.Ct. 3, 282 U.S 74. 
75 LEd. 221. 

88. U.S.- ‘Siuller v. Atchison, T. & S. 
F. Ry. ('«).. Mo.. 40 S.Ct. 466, 253 
U S. 117, 64 L.Ed 810. reversing 
AI rh I son. T. & S. F. Ry. Co. v. 
Spiller, 246 F. 1, 3 58 (\C.A. 227, 
and 249 F 677. 161 C A. 587— 
Montrose Oil Refining Co v. St. 
Louis-San Franeiseo Ry. Co, D.C. 
Tex., 25 F2d 750, affirmed. C.C.A., 
St. Louis-San Francisco Ry. Co. v. 
Montrose Oil Si Refining Co.. 25 P. 
2(1 755. certiorari denied 48 S Ct. 
560, 277 U.S. 698, 72 L.Ed. 1007— 
World Pub. Co. v. Davis, D C Okl., 

3 6 P.2(l 3 30, affirmed, C.C.A., Mel¬ 
lon V. World Pub. Co., 20 F.2d 613, 
certiorari denb'd 48 SC’f. 119, 275 
U.S. 561, 72 L.Ed. 426—Du Bois v. 
Central R. Co. of New Ji'rsey, D.C. 
N.J., 22 F.Supp. 469. 

Bvidsnee held insufficient to au¬ 
thorize order allowing reparation.— 
Bullock V. Chicago, B. & Q. R. Co., 
D.C Minn.. 19 F.Supp. 862. 

Bvidence condemning a rate does 
not ni'cessarily justify reparations.— 
Morgan Co. v. Great Northern Ry. 
Co, C.C.A Til., 285 F. 876, affirming, 
D.C., 263 F 611. 

Payment of published rate, after¬ 
ward decided to have been excessive, 
is evidence that the pmrly who paid 
the freight sustained damage to the 
extent of tin* exee.ss, so as to author¬ 
ize a reparations award by the com¬ 
mission.—Spilier V. Atchison, T. & 
S. F Ry. Co., Mo. 40 S.Ct. 466. 263 
U.S. 317, 64 li.Pkl. 810, reversing At¬ 
chison, T. & S. F. Ry. Co. V. Spiller. 
216 F. 1. 158 C.C A. 227, and 249 P. 
677, 3 61 C.C.A. 587. 

89. U.S.—Spiller v. Atchison, T. & 
S. F. Ry. Co., supra. 

90. Action arbitrary 

In determining whether power re¬ 
verse gears should he substituted for 
hand reverse gears on steam locomo- 
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commission is rijj^htfully making an investigation of 
a subject concerning which a complaint is, or might 
be, made,*i it has statutory power to require by sub¬ 
poena the attendance and testimony of witnesses and 
the production of all books, papers, tariffs, contracts, 
agreements, and documents relating to any matter 
under investigation.®^ Such attendance of witness¬ 
es and the production of such documentary evidence 
may be required from any place in the United 
States, at any designated place of hearing,®® but 
exercise of the power is not obligatory and it will 
not be exercised where injustice will result there¬ 
from.®^ While the commission, being an adminis¬ 
trative and not a judicial body, cannot punish for 
contempt in case of disobedience to the subpoena, 
under § 12 of the Interstate Commerce Act it may 
invoke the aid of any court of the United States, 
in requiring the attendance and testimony of wit¬ 
nesses and the production of books, papers, and doc¬ 
uments; such a proceeding is not merely ancillary 
and advisory, but it calls for the exercise of a ju¬ 
dicial function, and where, on application, the court 
orders the carrier to appear before the commission 
or to produce books or papers, any failure to obey 
such order may be punished by the court as con¬ 
tempt thereof.®® 

By the amendment of February 11, 1893, no per¬ 


son shall be excused from attending and testifying, 
or from producing books, papers, etc., before the 
commission, on the ground or for the reason that 
the testimony or evidence may tend to criminate or 
subject him to a penalty or forfeiture, and it is fur¬ 
ther provided that no person shall be prosecuted 
or subjected to any penalty or forfeiture for any 
transaction concerning which he might testify or 
produce evidence before the commission; the stat¬ 
ute as so amended is valid and deprives the witness 
of his objection to answering or producing books 
and papers.®® An officer of a corporation not sub¬ 
ject to regulation by the commission is entitled to 
the immunities of a witness and may properly rcfu.se 
to answer questions which merely constitute a fish¬ 
ing expedition into the affairs of a stranger to the 
proceeding for the chance that something discred¬ 
itable may turn up;®*^ and the commission cannot 
enlarge its powers in this respect by making the 
company a party to the proceedings and serving it 
with notice.®® 

g. Report of Findings 

Generally the commission must make full written 
reports, including findings, as to complaints before it. 
The findings may be informal and confined to ultimate 
facts, but must be based on the evidence. 

It is the duty of the commission to make reports 
in writing regarding complaints before it.®® Such 


tives, commission acted arbitrarily In 
taking purely quantitative view of 
accidents resulting from use of dif¬ 
ferent methods to exclusion of qual¬ 
itative view; in characterizing as in¬ 
sincere railroads’ contention that 
hand reverse gears are safer, where 
undisputed proof showed that speci- 
fleation of power reverse gears was 
due to lack of cab space in modern 
locomotives of enlarged boiler ca¬ 
pacity; in ignoring evidence showing 
installation of gears operated by 
wheels which met objection to hand 
operation by levers and that only 
two accidents were reported from 
one thousand five hundred and fifty 
locomotives so equipped during 1931 
and 1932; in holding that no acci¬ 
dents resulted from “creeping” 
where power reverse gears were 
used; and in ignoring undisputed 
testimony that hand reverse gears 
are more responsive in cases of 
emergency.—^Baltimore & O. R. Co. v. 
U. S., D.C.Ohio, 6 F.Supp. 929, af¬ 
firmed U. S. V. Baltimore & O. R. Co., 
56 S.Ct. 268. 293 U.S. 464, 79 L.Ed. 
587. 

91. U.S.—^Harriman v. Interstate 
Commerce Commn.. N.Y., 29 S.Ct. 
116, 211 U.S. 407, 419, 63 L.Ed. 253, 
reversing, C.C., Interstate Com¬ 
merce Commn. v. Harriman, 167 F. 
432. 

12 C.J. p 128 note 27. 


92. Int. Com. Act f 12. 

U.S.—Interstate Comm«rce Commn. 
v. Baird, N.T., 24 S.Ct. 663. 194 U. 
S. 26, 48 L.Ed. 860, reversing, C. 
C., 123 F. 969. 

12 C.J. p 128 note 28. 

93. U.S. — Interstate Commerce 
Commn. v. Brimson, Ill., 14 S.Ct. 
112,6, 164 U.S. 447. 38 L.Ed. 1047, 
16 S.Ct. 19, 165 U.S. 3, 39 L.Ed. 49 
—Interstate Commerce Commn. v. 
Reichmann, C.C.Ill., 145 F. 235. 

94. U.S.—Haddock v. Delaware, etc., 

R. Co., 3 Int.Com.Rep. 302. 

95. U.S. — Interstate Commerce 
Commn. v. Baird, N.Y., 24 S.Ct. 
663, 194 U.S. 26, 48 L.Ed. 860— 
Interstate Commerce Commn. v. 
Brimson, III., 14 S.Ct. 1125, 164 U. 

S. 447, 38 L.Ed. 1047, 16 S.Ct. 19, 
156 U.S. 3, 39 L.Ed. 49—Interstate 
Commerce Commn. v. Southern 
Pac. Co., C.C.Cal., 132 F. 829, re¬ 
versed on other grounds 26 S.Ct. 
330, 200 U.S. 686. 50 L.Ed. 585. 

96. U.S. — Interstate Commerce 
Commn. v. Baird, N.Y., 24 S.Ct. 
563, 194 U.S. 25, 48 L.Ed. 860— 
Brown v. Walker, Pa.. 16 S.Ct. 644. 
161 U.S. 691, 40 L.Ed. 819—Inter¬ 
state Commerce Commn. v. Brim- 
son, Ill., 14 S.Ct. 1125, 154 U.S. 447, 
480. 38 L.Ed. 1047, 16 S.Ct. 19, 155 
U.S. 8, 89 L.Ed. 49. 
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Prior to the amendment in a prr»- 
cecding in court to compel a wit¬ 
ness to produce books and paper? 
before the commission, it was held 
that defendant might contend that 
he was protected by the constitution 
from making answer to the ques¬ 
tions propounded to him, or that h<‘ 
was not bound to produce books, pa¬ 
pers, etc., ordered to be produfod, or 
that neither the questions propound¬ 
ed nor the books, papers, etc., failed 
for, related to the particular matter 
under investigation, or to any matter 
which the commission was entitled 
under the constitution, or laws, to 
investigate. This issue being deter¬ 
mined in his favor by the eourt the 
petition of the commission to com¬ 
pel such production of documents 
and answers to questions eould be 
dismissed on its merits.—Interstate 
Commerce Commn. v. Brimson, III., 
14 S.Ct. 1125, 164 U.S. 477. 38 L E.l. 
1047, 16 S.Ct. 19. 166 U.S. Q. 39 L. 
Ed. 49. 

12 C.J. p 128 note 36. 

97. U.S.—Ellis V. Interstate Com¬ 
merce Commn., Ill., 35 S.Ct. 646. 
237 U.S. 434, 69 L.Ed. 1036. 

98. U.S.—Ellis V. Interstate Com¬ 
merce Commn., supra. 

99. U.S.—State of Montana v. U. S., 
D.p.Mont., 2 F.Supp. 448, affirmed 
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report should contain the commission’s findings of 
fact, and the recommendation of the commission as 
to what reparation, if any, shall be made.^ It is 
not sufficient for the report to be made up of mere 
•conclusions; it should show what the issues in the 
case are, and what facts the commission finds with 
regard to such issues, and should make suitable ref¬ 
erence to the evidence but it need not specify 
the weight given to any item of evidence or fact, 
or disclose mental operations by which a decision is 
rcached.3 Statements in the report must be read 
in the light of the report as a whole,^ and supple¬ 
mental reports should be read with earlier reports 
in the proceeding, in the absence of an express pro¬ 
vision to the contrary.^ Also, a new report of the 
commission prevails over an earlier one in case 
they differ in important particulars,® and the doc¬ 
trine of stare decisis is not applicable to such re¬ 
ports.*^ 

Findings, The purpose of the findings is to en¬ 
able courts to make sure that the commission, in the 


! 145 

discharge of its duties, has followed the statute.® 

The commission’s report should contain its find¬ 
ings of fact,® and these findings should be based on, 
and be consistent with, the evidence.^® However, 
the findings of fact may be informaP^ and confined 
to findings of ultimate facts.^® 

h. Orders 

A proper order li eeientlal to give effect to the com¬ 
mission’s findings or opinion. It Is analogous to a Judg¬ 
ment, may have the force of law, binds the parties, may 
be conditional, and is amendable; but it is not self¬ 
executing. it should be read together with the report, 
attached notes, and prior orders. 

An order is essential to give effect to the finding 
or opinion of the commission, and without it no such 
finding or opinion can be enforced against the par- 
ties.i® The commission can order such relief as the 
facts call for, as long as the parties affected arc 
fully heard, and the evidence presented is germane 
to the subject matter of the investigation, although 
not technically within the issues raised by the 
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54 S.Ct. 126, 290 U.S. 593, 78 L..Ed. 
623. 

12 C.J. p 129 note 48. 

Befersnos to prsvions report 

The commission may refer to Its 
previous report In a contempora¬ 
neous order, instead of rewriting: it 
therein, without necessarily destroy¬ 
ing the separate existence of the re¬ 
port.—(Chicago, M. & St. P. Ry. Co. v. 
George A. Hormel & Co., Minn., 240 
F. 381, 1.53 C.C.A. 307. 

1. XT.S.—Texas, etc.. R. Co. v. Inter¬ 
state Commerce Commn., N.Y., 16 
S.Ct. 666, 162 U.S. 197, 40 L.Ed. 
940. 

2. U.S.—U. S. V. Chi< ago. M., St. P. 
& P. R. Co., 111., 55 S.Ct. 462. 294 
U.S. 499, 79 L.Ed. 1023, alhrming. 
D.C., Chicago. M., St. P. & P. R. 
Co. V. U. S., 8 F.Supp. 970. 

12 C.J. p 129 note 51. 

3 . U.S.—Baltimore & O. R. Co. v. 
U. S., Va.. 66 S.Ct. 797, 298 U.S. 
349. 80 UEd. 1209, affirming. D.C., 
9 F.Supp. 181. 

4. U.S.—U. S. V. Chicago, M., St. P. 
& P. R. Co., Ill., 55 S.Ct. 462. 294 

U. S. 499, 79 Li.Ed. 1023, affirming, 
D.C.. Chicago, M., St. P. & P. It. Co. 

V. U. S., 8 F.Supp. 970—Chicago, R. 
I. & P. Ry. Co. V. U. S.. Tex., 47 

S.Ct. 486, 274 U.S. 29, 71 L.Ed. 911, 
affirming, D.C., 6 F.2d 888. 

5. U.S.—Morgan's Louisiana T. R. & 
S. S. Co. V. Isaac Joseph Iron Co., 
Ohio, 243 F. 149, 166 C.C.A. 15— 
Penn Anthracite Mining Co. v. Del¬ 
aware & H. R. Corporation, D.C. 
Pa., 16 F.Supp. 732, affirmed, C.C. 
A., Delaware & H. R. Corporation 
V. Penn Anthracite Mining Co., 91 


F.2d 634, certiorari denied 58 S. 
Ct. 283. 302 U.S. 756, 82 L.Ed. 585 
—Christian Feigenspan v. Dela¬ 
ware & H. R. Corporation, D.C.Pa.. 
16 F.Supp. 732, affirmed, C.C.A., 
Delaware & H. R. Corporation v. 
Christian Feigenspan, 91 F.2d 634, 
certiorari denied 58 S.Ct. 283, 302 
U.S. 756, 82 L.Ed. 585. 

A U.S.—Terminal Warehouse Co. of 
Baltimore City v. U. S., D.C.Md.. 
31 F.2d 951. 

7. U.S.—Glens Palls Portland Ce¬ 
ment Co. V. Delaware & H. Co., D. 
C.N.y., 65 P.2d 971, affirmed, C.C. 
A., 66 F.2d 490, certiorari denied 
Delaware & H. Co. v. Glens Falls 
Portland Cement Co., 54 S.Ct. 132, 
270 U.S. 697, 78 L.Ed. 599. 

a. U.S.—Baltimore & O. R. Co. v. U. 
S., D.C.N.Y., 22 F.Supp. 533. 

9. U.S. — Interstate Commerce 
Commn. v. Louisville, etc., R. Co., 
5 Int.Com.Rep. 656. 

10. U.S.—St. Louis, etc., R. Co. v. 
U. S., D.C.Ill., 217 F. 80—Atlantic 
Coast Line R. Co. v. Interstate 
Commerce Commn., Com.Ct., 194 F. 
449. 

12 C.J. p 129 note 50. 

riadiBg without evidsuos is be¬ 
yond the power of the commission. 
—U. S. V. Abilene & S. Ry. Co., Kan.. 
44 S.Ct. 665, 265 U.S. 274. 68 L.Ed. 
1016, affirming. D.C., Abilene & S. R. 
Co. V. U. S.. 288 P. 102. 

11. U.S.—State of Montana v. U. 
S., D.C.Mont., 2 F.Supp. 448, affirm¬ 
ed 64 S.Ct. 125, 290 U.S. 693, 78 L. 
Ed. 623. 

12 C.J. p 129 notes 52. 56. 
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XU rats oases 

(1) There are no formal require¬ 
ments for findings of commission in 
cases involving removal of unjust 
discrimination against interstate 
commerce by prescribing minimum 
intra-state rates, particularly where 
report as whole and supporting data 
sufficiently expressed conclusion that 
probal)ility of Increased revenue was 
sufficiently great to make increase 
of rates reasonable exercise of sound 
managerial Judgment.—U. S. v. State 
of Louisiana, La., 54 S.Ct. 28, 290 

U. S. 70. 78 L.Ed. 181, reversing, D.C., 
Stale of Louisiana v. U. S., 2 F.Supp. 
545. 

(2) In proceedingrs for general in¬ 
crease of intra-state rates to remove 
unjust discrimination against Inter- 
.stale commerce, commission is not 
required to make formal findings of 
fact.—Commonwealth of Kentucky 

V. U. S., D.C.Ky., 3 F.Supp. 778. 

12. IT..S--Mills V. Lehigh Valley R. 
Co., Pa., 36 S.Ct. 888, 238 U.S. 473. 
69 L.Ed. 1414, affirming 207 F. 
717, 125 (!.C.A. 235—Meeker v. Le¬ 
high Valley R. Co., Pa.. 35 S.Ct. 
328 , 236 U.S. 412, 59 L.Ed. 644. re¬ 
versing 211 F. 785, 

12 C.J. p 129 note 58. 

Ultimate oouditlona only, and not 
formal and precise flndings of fact, 
are required of commission to bring 
particular case within section of act 
prohibiting undue preferences.—Ches¬ 
apeake & O. Ry. Co. V. U. S., D.C.W. 
Va.. 11 F.Supp. 688, affirmed 56 S.Ct. 
164, 296 U.S. 187, 80 L.Ed, 147. 

13. U.S.—American Sugar Refining 
Co. V. Delaware^ etc., R. Co., N.J.. 
207 F. 733. 126 C.C.A. 251. revers¬ 
ing. D.C., 200 F. 652. 
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pleadinprs.!^ Thus it may grant part of the relief 
asked,or it may make an order pendente lite 
as to the matters in which the investigation has 
been concluded, and the case may be retained for 
further consideration as to the matters in which it 
is unfinished.^® On the other hand, where matters 
complained of arc cured at any stage of the pro¬ 
ceedings before the final opinion is rendered, so as 
to conform to the relief prayed for, the commis¬ 


sion will make no order and render no opinion.!*^ 
Form and requisites. The order made should be 
definite in form,i® germane to the subject matter, 
within the pleadings,2® reasonable,in accordance 
with the carrier’s constitutional rights,-^ and fairly 
within the powers expressly delegated.23 Also, or¬ 
ders subject to judicial review arc void unless sup¬ 
ported by the evidence,24 and are void,25 or at least 
voidable,26 if not supported by findings of the basic 


14. U.S.—Philadelphia, etc., R. Co. 
V. U. S., D.C.Pa., 219 F. 988, re¬ 
versed on other grounds 36 S.Ct. 
354. 240 U.S. 334. 60 L.Ed. 675— 
New York Cent., etc., R. Co. v. In¬ 
terstate Commerce Commn., C.C.N. 
Y., 168 P. 131. 

12 C.J. p 130 note 68. 

Order hased on discrimination 
must be restricted in its scope to the 
discrimination actually shown.—Ber- 
wind-White Coal-Mining Co. v. U. 

S., D.C.Pa., 9 F.2d 429, reversed on 
other grounds Assigned Car Cases. 
47 S.Ct. 727, 274 U.S. 564, 71 L.Ed. 
1204. 

16. U.S.—^U. S. V. Merchants’ & 
Mfrs'. Traffic Ass’n, Cal., 37 S.Ct. 
24. 242 U.S. 178, 61 L.Ed. 233. re¬ 
versing, D.C., Merchants’ & Mfrs.’ 
Traffic Ass’n v. U. S., 231 F. 292. 

16. U.S.—Texas Cattle Raisers’ As¬ 
soc. v. Ft. Worth, etc., R. Co., 7 
Int.Com.Commn. 613—Matter of 
Boston, etc.. R. Co-, 6 Int.Com. 
Commn. 69. 

17. U.S.—Rawson v. Newport News, 
etc., R. Co., 2 Int.Com.Rep. 626. 

12 C.J. p 130 note 64. 

18. U.S.—Georgia Public Service 
Commission v. U. S., D.C Ga., 42 F. 
2d 467, affirmed 51 S.Ct. 619, 283 
U.S. 765, 75 L.Ed. 1397—Atchison. 

T. & S. F. Ry. Co. v. U. S., D.C.N. 
y., 8 F.Supp. 825, reversed on other 
grounds 55 S.Ct. 748, 295 U.S. 193, 
79 L.Ed. 1382. 

12 C.J. p 130 note 62. 

Orders held snfllciently definite 

U.S.—Georgia Public Service Com¬ 
mission v. U. S., D.C.Ga., 39 P.2d 
167—Chicago, St. P., M. & O. Ry. 
Co. V. U. S., C.C.A.Neb., 36 F.2d 
670—Powell V. U. S., D.C.Ga., 12 
F.Supp. 938, reversed on other 
grounds 67 S.Ct. 470. 300 U.S. 276, 
81 L.Bd. 643—Baltimore & O. R. 
Co. v. United States, D.C.N.Y.. 20 
F.Supp. 917—Baltimore & O. R. 
Co. V. U. S., D.C.N.y., 20 F.Supp. 
273. 

Order fatally indefinite 

U.S.—Illinois Cent. R. Co. v. Public 
Utilities Commission of Illinois, 
Ill., 38 S.Ct. 170, 245 U.S. 493. 62 L. 
Ed. 425. 

19. U.S.—Chicago. M.. St. P. & P. 
R. Co. V. U. S., D.C.lll., 33 F.2d 
682, affirmed U. S. v. Chicago, M., 


St. r. & P. R. Co., 51 S.Ct. 159, 282 
U.S. 311. 75 L.Ed. 359. 

20. U.S.—Jeflfer.son Island Salt Min¬ 
ing Co. V. IT. S., D.C.Ohio. 6 F.2d 
315—(’’hesapeake & O. Ry. Co. v. 
U. S., DC.W.Va.. 11 F.Supp. 588, 
affirming 56 S.Ct. 164, 296 U.S. 187. 
80 L.Ed. 147. 

21. U.S.—U. S. V. American Ry. Ex- 
pre.s.s Co., Ga.. 44 S.Ct. 560, 265 U. 
S. 425, 68 L.Ed. 1087, rever.mng, D. 
C., Am<‘rican Express Co. v. U. S., 
293 F. 31. 

22. U.S.—U. S. V. American Ry. Ex¬ 
press Co., supra. 

23. U.S.—Chicago. M., St. P. & P. 

R. Co. v. U. S.. DC.Ill., 33 F.2d 

582, affirmed U. S. v. Chicago. M., 
St. P. & P. R. Co.. 51 S.Ct. 159, 282 
U.S. 311, 75 L.Ed. 359—Kansas 

City Southern Ry. Co. v. U. S.. D. 

C. Mo., 19 F.2d 591, reversed on 
other grounds IJ. S. v. Kansas City 
Southern Ry. Co.. 48 S.Ct. 140, 275 

U. S. 500, 72 L.Ed. 394. 

12 C.J. p 130 notes 60, 61. 

24. U.S.—Chicago. R. 1. & P. Ry. Co. 

V. U. S., Tex.. 47 set. 486, 274 U. 

S. 29. 71 L.Ed. 911, affirming, D.C., 
6 F.2d 888—Akron, C. & Y. Ry. Co. 
V. U. S., N.y., 43 S.Ct. 270. 261 U.S. 
184, 67 L.Ed. 605, affirming, D.C., 
282 P. 306—Baltimore & O. R. Co. 
V. U. S.. D.C.N.Y., 20 F.Supp. 917— 
Baltimore & O. R. Co. v. 17. S., D.C. 
NY., 20 F.Supp. 273—Atchison, T. 
& S. F. Ry. Co. v. Spiller, Mo., 24 6 
F. 1, 158 C.C.A. 227, modilled on re¬ 
hearing 249 F. 677, 161 C.C.A. 587, 
rever.sed on other grounds Spiller 
v. Atchison, T. & S. F. R. Co., 40 
S.Ct. 466, 253 U.S. 117, 64 L.Ed. 
810. 

25. U.S.—Atchison, T. & S. F. Ry. 
Co. V. U. S , N.Y., 55 S.Ct. 748, 295 
U.S. 193, 79 L.Ed. 1382, reversing, 

D. C., 8 F.Supp. 825—U. S. v. Chi¬ 
cago, M., St. P. & P. R. Co., Ill., 
55 S.Ct. 462, 294 U.S. 499, 79 L.Ed. 
1023, affirming, D.C., Ghh'ago, M., 
St. P. & P. R. Co. V. U. S., 8 F. 
Supp. 970—U. S. V. Baltimore & 
O. R. Co., Ohio, 55 S.Ct. 268, 293 
U.S. 454, 79 L.Bd. 587, affirming, D. 
C., Baltimore & O. R. Co. v. U. S., 
6 F.Supp. 929—State of Florida v. 
U. S., Ga., 61 S.Ct. 119, 282 U.S. 
194, 75 L.Ed. 291, reversing, D.C.. 
30 F.2d 116, and 31 F.2d 680—Du 
Bois V. Central R. Co. of New Jer- 
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sey D.C.N.J.. 22 F.Supp. 469— 

Board of Public ITtility Com’rs of 
New Jersey v. U. S., D.C.N.J., 21 F. 
Supp. 543—Baltimore & O. R. Co, 
v. United States, D.C.N.Y., 20 F. 
Supp. 917—DalUrnore & O. R. Co. 
V. U. S., D.C.N.y., 20 F.Supp. 273— 
Pan American Petroleum Corpora¬ 
tion V. U. S., D.C.I.a. & Tex., 18 F. 
Supp. 624—Koppers Gas & Coke 
Co. V. U. S., D.C.Minn., 11 F.Supp. 
467. 

Irrelevant finding stricken 

U.S.—Powell V. U. S., Ga., 67 S.Ct. 
470. 300 U.S. 276, 81 L.Ed. 643, re¬ 
versing, D.C., 12 F.Supp. 938. 
rindings opposed to order 

Order giving short-line railroads 
two days’ free lime for interchanged 
loaded cars, and requiring no rental 
in certain cases, was invalid as in 
opposition to finding.—Chicago, R. 
I. & P. Ry. Co. V. U. S., Ill., 62 S.Ct. 
87. 284 U.S. 80, 76 L.Ed. 177. 
Findings held snAcient to support 
order 

U.S.—U. S. v. American Sheet & Tin 
Plate Co., Pa., 57 S.Ct. 804, 301 U. 
S. 402, 81 L.Ed. 1186, reversing, D. 
C., American Sheet & Tin Plate V.o. 
V. U. S., 15 F.Supp. 711, rehearing 
denied U. S. v. American Sheet & 
Tin Plate Co., 68 S.Ct. 3, 302 U.S. 
772, 82 L.Ed. 599—Baltimore & O. 

R. Co. V. United States. D.C.N.Y., 
20 F.Supp. 917—Baltimore & O. R. 
Co. V. U. S., D.C.N.Y., 20 F.Supp. 
273—Chesapeake & O. Ry. Co. v. 

U. S.. D.C.W.Va., 11 F.Supp. 688, 
affirmed 66 S.Ct. 164, 296 US. 187, 
80 L.Ed. 147—Commonwealth of 
Kentucky v. U. S.. D.C.Ky., 3 F. 
Supp. 778—State of Montana v. U. 

S. , D.C.Mont.p 2 F.Supp. 448, af¬ 
firmed 54 S.Ct. 125, 290 U.S. 593, 78 
L.Ed. 623—Chestnut Ridge Ry. Co. 

V. U. S., D.C.N.J., 248 F. 791. 
Findings held insufficient to support 

order 

U.S.—State of Florida v. U. S., Ga., 
61 S.Ct. 119, 282 U.S. 194, 76 L.Ed. 
291, reversing, D.C., 30 F.2d 116, 
and 31 F.2d 580—Railroad Com¬ 
mission of Wisconsin v. Chicago, 
B. & Q. R. Co., Wis., 42 S.Ct. 232. 
257 U.S. 663, 66 L Ed. 371—Pan 
American Petroleum Corporation v. 
U. S., D.C.La. & Tex., 18 F.Supp. 
624. 

26. U.S.—Atlantic Coast Line R. 
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or quasi-jurisdictional fads conditioning its power. 
Further, orders on the subject of rates arc invalid 
if made without a hearing,2? or on the basis of a 
mistake in calculation.^* 

However, possible uncertainly of application in 
isolated instances is not ground for setting aside 
such an order in its entirety, the remedy in such 
case being an application to the commission for 
suspension of operation of the order as to the isolat¬ 
ed cases nor is such an order invalid because 
made in terms to operate for an indefinite period 
of time,*® or because it is permissive,*^ or tempo¬ 
rary and provisional.** Also, while the commission 
should state fully and by complete statements the 
grounds on which its determinations as to rates are 
based, regardless of the basis on which the carriers 
present their evidence,** its failure to do so is not 
fatal to the validity of its order.*'* It is no objec¬ 
tion to the validity of an order prescribing certain 
rates to be charged by a certain carrier that it wdll 
affect the rates of other carriers not before the com¬ 


mission.*® 

In an order affecting all rates of a general de¬ 
scription, possible injustice may be avoided by a 
saving clause allowing anyone to except himself 
from the order by a proper showing, but such a 
clause docs not give validity to an order improperly 
affecting a number of rates.*® 

Nature and effect. Orders of the commission arc 
analogous to the judgments of a coiirt,**^ sometimes 
have the force of law,** and are highly persuasive 
on courts, although not conclusive.** The order of 
the commission is binding on the party served and 
on its successors,^® but not on a person or a corpo¬ 
ration not a party to the proceedings.^! While, as 
to matters within its power, orders of the commis¬ 
sion are operative until reversed or suspended,^* 
they are not self-executing,4* or final or conclusive 
in the sense that a judgment or decree of court is, 
or in the sense that they cannot be changed in the 
future;^'* and obviously they are not conclusive as 
to matters not expressly decided.^* The effect of 


Co. V. State of Florida, (in., GTi S. 
Ct. 713, 'M US. 301. 79 U ICd 1451. 
rehearinK denied GG SCI. IHS. 295 
U.S. 7(59, 79 LKd. 1710. and SImIo 
of Florida v. IT. S, G5 S<M. 918. 
295 U.S. 769. 79 T. Ed. 1710 

27. U.S.—Penn.«!Vlvania II. Co. v. U 
S., P.C Pa., 28S F. 8S. 

28. T^S.—("hf.c.tnut Ridffo Hv. Co. v. 
U. S., DC.N.J., 248 F. 791. 

29. U.S.—Georgia Publie Service 
CommisHion v. IT. S., Gu., .51 S Ct. 
fil9, 283 US. 76G, 7G L. Ed. 1397. af¬ 
firming, P.C., 42 F.2d 467. 

30. U.S. — Interstate Commerce 
Commn. v. I.ouisville, etc.. It. Co., 
C.C Tenn . 73 F. 409. 

A rate order is not invalid bc<-ause 
It fails lo state how long it should 
remain in force.—New York Cent. & 
H. R. R. Co. V. Interstate Coinmoree 
Commission, C C.N.Y., 168 h'. 131. 

31. U.S.—U. S. v. State of Louisi¬ 
ana, La., .54 SCI. 28, 290 US. 70, 
78 L.Kd. 181, reversing, D.C , Stale 
of I^uuisiana v. U. S, 2 F.Supp. 
645. 

Order preBcrihing Increase In In- 
tra-state rates in amounts equal lo 
increases in interstate rate.s es¬ 
tablished by an earlier order is not 
rendered invalid by the fact that the 
latter order is permissive only.—U. 
S. V. State of Louisiana, supra. 

32. U.S.—Akron. C. & Y. Ry. Co. v. 
tT. S., D.C.NY., 282 F. 306. affirm¬ 
ed 43 S.Ct. 270. 261 US. 184, 67 
L.Rd. 605. 

33. U.S.—Beaumont, S. L. & W. Ry. 
Co. V. U. S., Mo.. 61 S.Ct. 1. 282 U. 
S. 74. 76 L.Ed. 221. affirming. D.C., 
36 F.2d 789. 


34. U.S.—U. S. V. Raltimore * O. 

H. Co. Ohio. 55 S.Ct. 2(58. 293 U.S 
454, 79 I..Ed. 587, affirming, D.C, 
Raltimore & O R. Co. v. V. S., G 
FSupp. 929—Ronrd of Public* Util- 
Uy Com’rs of N<\v .Tersey v. V. S,j 
D(\N.J, 21 FSupp. 543. I 

35. U.S—LouisMlle, etc., R. Co. v. 
lnt* r.stfite Cornm»'rce Commn., C.C 
Ky., 184 F. 118. 

33. US—Railroad Commission ofl 
Wisconsin v Chi<*ago, K. & Q. R 
Co. Wis.. 42 S.Ct. 232, 257 U.S. 563, 
(56 L.Ed. 371. 

37. U ,S.- Brady v. Interstate Com¬ 
merce Commission, T) ('.W.Va , 43 

F.2d 847, affirmed Bradv v. IT. S, 
51 S.Ct. 559, 283 U.S. 804, 75 L.Ed. 
1424. 

Sate orders by the eommi.ssion are 
quasi-judicial in ehara<*ter.—TVnn- 
sylvania U. Co. v. IT. S„ D.C.Pa., 288 
F. 88. 

38» Order concerning preferences in 

car distribution, i.ssued by commis¬ 
sion, under Transportation A<*1 of 
1920 S 402 par 15. has force of law.— 
U. S. V. Michigan Portland Cement 
Co.. Mich.. 40 SCI. 395. 270 U.S. 521, 
70 L.Ed. 713. 

Orders requiring air brakes to lie 

used in a certain percenluKe of ears 
in a train, pursuant lo Federal Safe¬ 
ty Appliance Act, have force of law. 
—Hiatt v. Wabash Ry. Co., Mo., 69 
S.W.2d 627, certiorari denied Wabash 
Ry. Co. V. Hiatt, 55 S.Ct. 72. 293 17. 
S. 660, 79 L.Ed 661. 

Order fixing rates and charges for 
transportation has effect of legisla¬ 
tive act.s and is the law determining 
the rights of the parties.—Chicago. 
R. I. & P. Ry. Co. V. Howe-McCurtain 

537 


Coal & Coke Co.. 247 P. 986, 119 Okl. 
49, certiorari denu'd 47 SCI. 243, 273 
P.S. 734. 71 L Ed. 865 

39. IT R—U. S V. T^mns.v Ivunia R. 
Co., IK’’Pa.. 21 F2d 579—Koppers 
Gas K. (V.ke (^) v. U S., D.C.Mlnn., 
11 F.Supp. 407. 

Til —(Cleveland, C., C. & St L. Ry. 
('o. v. Commerce Commission, 146 
N.E. fiOG. 315 111. 401, 54 A L.R. 45. 

40. U S.—Beaumont. S. L. & W. Ry. 
Co V n. S. Df^Mo. 3G F2d 789, 
nflirrned 51 S ("t. 1, 282 US. 74, 75 
L IJId 221—Interstate ('jimmerco 
Commn. v. Westc-rn New York, etc., 
U (\i. CC.l’a., 82 F. 192. 

41. C S -Tlie Grecian. CC.A.N.Y., 
78 F 2d 057, reversing, D.C., 8 P. 
Supp 580. 

12 C.I. p 130 note 68. 

42. U.S.—l<’’i(Jelily Lumber Co. v. 
Great Norlhern R Co., Wash., 193 
F. 924, 113 CCA. 552. 

Orders of commission are final, un¬ 
less beyond power which if could 
constitutionally exi*reise, or beyond 
its statutory power, or based on a 
mistake of law.—Berwind-White 
Coal-Mining Co. v. U. S., D C I’a., 9 
F.2d 4 29, reversed on other grounds 
As.mgned <Tar Cases, 47 S.Ct. 727, 274 
U.S. 564, 71 L.Ed. 1204. 

43. Alo —Mobile & O. R. Co. v. 
Southern Sawmill Co., 251 S.W. 
434, 212 Mo.App. 117. 

12 C.J. p 130 note 72. 

44. U.S. — Interstate Commerce 
Commn. v. Louisville, etc., R. Co., 
CC.T<*nn.. 73 F. 409. 

12 ITJ. p 130 note 73. 

45. N.Y.—Neustndt v. Lehigh Valley 
R. Co., 144 N.Y.S. 911, 159 App.Dlv. 
667. 
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such orders must be determined by their terms, un¬ 
less and until modified by formal action of the com¬ 
mission;^® so they cannot be affected by what a 
member of the commission may declare informally 
was intended,®*^ or by the fact that they are not 
supported by all members of the commission.^® 

Orders to remove discriminations in rates, as 
commonly framed, do not fix rates; they merely 
determine the relation of rates, by prohibiting the 
carrier from charging more for carriage to one lo¬ 
cality than under similar conditions to another.^® 

A reparation order and report are merely prima 
facie evidence of the facts stated therein and have 
the same juridical status as the report of an audi¬ 
tor in an action at law.®® 

Conditions, An otherwise valid order of the 
commission is not affected by the addition of an in¬ 
valid condition,®^ and such a condition is not rati¬ 
fied by acceptance of the valid part of the order.®2 
Unless the order otherwise provides, conditions 
therein contained go into effect when the order 


becomes effective and cease to have vitality when 
the order expires by its own limitation.®® 
Construction, An order of the commission should 
be construed to be lawful, if possible,®® and suc- 
Qpssive orders should be read together, where their 
meaning is in question.®® Also, an order of the 
commission should be read in connection with its 
report,®® as well as with notes attached to the or¬ 
der,®^ and provisions will not be read into the order 
which may not fairly be implied from the report 
and order considered together.®® However, findings 
upon which the commission's order is based consti¬ 
tute no part of the order itself, although incorpo¬ 
rated in the same instrument.®® If there is a serious 
doubt whether or not an order of the commission 
extends to intra-state rates, the doubt should be re¬ 
solved in favor of the state power,®® and orders 
authorizing a general upward revision or adjust¬ 
ment of rates are not to be construed as giving ap¬ 
proval of or prescribing particular ralcs.®l The 
commission is authorized to determine questions of 
fact as to whether or not words used in its orders 
have a peculiar undisclosed meaning.®® 


46. U.S.—Minneapolis & St. Ii. H. 
Co. V. Peoria & P. U. Ry. Co., Iowa, 
46 S.Ct. 402, 270 U.S. 680, 70 I...Ed. 
743. 

As authorlsingr walvsv of stipulation 
in bill of ladlnflT 

In an action involving a bill of 
lading, an order of the commission 
was held not to have the effect of 
impliedly authorizing the carrier 
concerned to waive a stipulation 
therein, where the order was not in 
existence at the time the cause of 
action arose.—Houston E. & W. T. 
Ry. Co. V. Houston Packing Co., Tex. 
Civ.App., 208 S.W. 1140. 

47. U.S.—Minneapolis & St. L. R. 
Co. V. Peoria & P. U. Ry. Co., 
Iowa, 46 S.Ct 402, 270 U.S. 580, 70 
L.Ed. 743. 

4& U.S.—Baltimore & O. R. Co. v. 
U. S., Va., 56 S.Ct 797, 298 U.S. 
849, 80 L.Ed. 1209, affirming, D.C., 
9 F.Supp. 181. 

49. U.S. — St. Louis Southwestern 
Ry. Co. V. U. S., Ky., 88 S.Ct 49, 
245 U.S. 136, 62 L.Ed. 199, affirm¬ 
ing, D.C., 234 P. 668. 

60. U.S.—Glens Falls Portland Ce¬ 
ment Co. V. Delaware & H. Co., D. 
C.N.y., 66 F.2d 971, affirmed, C.C. 
A., 66 F.2d 490, certiorari denied 
Delaware & Hudson Co. v. Glens 
Falls Portland Cement Co., 64 S.Ct. 
132, 290 U.S. 697, 78 L.Ed. 699. 

01. U.S.—Chicago, M., St. P. & P. 

R. Co. V. U. S., D.C.111., 33 F.2d 
582, affirmed U. S. v. Chicago, M. 
St P. & P. R. Co., 51 S.Ct 169, 282 
U.S. 311, 75 L.Ed. 369. 

62. U.S.—U. S. V. Chicago. M.. St. P. 


& P. R. Co.. Ill., 51 S.Ct 159, 282 
U.S. 311. 75 L.Ed. 359, affirming. 
D.C., Chicago, M., St. P. & P. R. 
Co. V. U. S.. 33 P.2d 582. 

53. U.S.—Omaha Elevator Co. v. 
Union Pac. R. Co., Neb., 249 P. 827. 
162 C.C.A. 61. 

Provision effective as part of order 

Provision in order relating to pay¬ 
ments by railroad company to eleva¬ 
tor company for service,s in elevat¬ 
ing gram, which forbade payment 
for elevation of grain not reshipped 
within ten days, was part of the 
order, not part of previous definition 
of elevation made in attempt by com¬ 
mission to prevent rebaling under 
contract between parties.—Omaha 
Elevator Co. v. Union Pac. R. Co., 
Neb., 249 P. 827, 162 C.C.A. 61. 

64b U.S.—Georgia Puldic Service 
Commission v. U. S., D.C.Ga., 39 
F.2d 167. 

55. U.S.—Arkansas Railroad Com¬ 
mission V. Chicago, H. 1. & P. R. 
Co., Ark., 47 S.Ct. 724, 274 U.S. 697, 
71 L.Ed. 1224. 

&6b U.S.—Illinois Commerce Com¬ 
mission V. U. S., 111., 54 S.Ct. 783. 
292 U.S. 474. 78 L.Ed. 1371, mo¬ 
tion denied 54 S.Ct. 861, rehearing 
denied 55 S Ct. 66, 293 U.S. 628, 79 
L.Ed. 714—Georgia Public Service 
Commission v. U. S., Ga., 51 S.Ct. 
619, 283 U.S. 766, 75 L.Ed. 1397, 
affirming, D.C., 42 P.2d 467—^Ari- 
zoi^a Wholesale Grocery Co. v. 
Southern Pac. Co.,- C.C.A.Ariz., 68 
P.2d 601—Mellon v. World Pub. 
Co., C.C.A.Okl., 20 P.2d 613, affirm¬ 
ing, D.C., World Pub. Co. v. Davis, 
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16 F.2d 130, certiorari denied Mel¬ 
lon V. World Pub. Co., 48 S.Ct. 
319, 276 U.S. 661, 72 L.Ed. 426— 
Gulf, M. & N. R. Co. V. Illinois 
Cent. R. Co., D.C.Tenn., 21 F.Supp. 
282. 

Orders read la light of reports 

U.S.—Illinois Commerce Commission 
V. U. S., 111., 54 S.Ct. 783, 292 U.S. 
474, 78 L.Ed. 1371, motion denied 
54 S.Ct. 861, rehearing denied 
S.Ct. 66, 293 U.S. 628. 79 L.Ed. 714 
—Georgia Public Service Commis¬ 
sion V. U. S., Ga.. 61 S.Cl. 619. 283 
U.S. 765, 75 L.Ed. 1397, affirming, 
D.C., 42 F.2d 467. 

57. Miss.—Stoner & Co. v. Blocton 
Export Coal Co., 100 So. 5, 135 
Miss. 390. 

5a U.S.—Gulf, M. & N. R. Co. v. 
Illinois Cent. R. Co.. D.C.Tenn., 21 
F.Supp. 282. 

59. U.S.—Brady v. Interstate Com¬ 
merce Commission, D.C.W.Va., 43 
F.2d 847, affirmed Brady v. U. S., 
61 S.Ct. 659, 283 U.S. 804, 75 L. 
Ed. 1424. 

Ga U.S.—^Arkansas Railroad Com¬ 
mission V. Chicago, R. I. & P. R. 
Co., Ark., 47 S.Ct. 724, 274 U.S. 697, 
71 L.Ed. 1224. 

61. U.S.—Eagle Cotton Oil Co. v. 
Southern Ry. Co., C.C.A.Miss., 61 
F.2d 443, reversing, D.C., 46 F.2d 
1006, and certiorari denied South¬ 
ern R. Co. V. Eagle Cotton Oil Co., 
52 S.Ct. 130. 284 U.S. 676, 76 L.Ed 
671. 

aa Tex.—Texas Steel Co. v. Mis¬ 
souri. K. A T. R. Co.. Civ.App., 70 
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Modification. The commission may, on its own 
motion or on request, correct any order still under 
its control without notice to a party who cannot suf¬ 
fer thereby.®® This power is narrowly circumscrib¬ 
ed in adversary proceedings, and a modifying order 
entered therein is void for want of notice to a party, 
and the original order, if valid and sufficient, will 
nevertheless remain in full force and effect.*^ 

An order of the commission, resting on a com¬ 
plaint, is rescinded by a later order dismissing the 
complaint, regardless of what a member of the 
commission may declare informally was intended,®® 
and notwithstanding a later reopening of the case.®® 

L Reparations and Damages 

The commission is authorized to award reparations 
for injuries resuiting from vioiation of the interstate 
Commerce Act. 

The commission has jurisdiction,®*^ unlimited by 
its administrative regulations,®® to determine wheth¬ 
er a party is entitled to an award of damages un¬ 


der the provisions of the Interstate Commerce Act 
for a violation thereof. It may award reparations 
under a supplemental complaint, regardless of its 
former interlocutory order refusing reparations un¬ 
der the original complaint,®® and the award may be 
against a person other than a carrier.^® The repa¬ 
rations may be for actual loss sustained by reason 
of an unlawful preference,and may include in¬ 
terest on the damages awarded.^® 

However, the commission has power to award 
damages only when they are suffered in consequence 
of a violation of the act to regulate commerce.*^® 
Its jurisdiction does not extend to claims arising 
from loss, damage, or delay in transit; such claims 
are cognizable in the courts,*^^ and the commission 
cannot award reparation for damages such as coun¬ 
sel fees,*^® loss of time,*^® or the cost of prosecuting 
suits of courts.^*^ 

The dismissal of a petition by a carrier, for leave 
to refund to a shipper an excessive charge collected, 


S.W.2d 484, certiorari denied Tex¬ 
as Steel Co. V. Mlssourl-Kansas 
Texas R. Co.. B5 S.Ct. 109, 293 U. 
S. 594, 79 L..Rd. 687. 

63. U.S.—Louisville & N. R. Co. v. 
Sloss-Shoffleld Steel & Iron Co., 
Ala., 46 S.Ct. 73, 269 U.S. 217, 70 
L.Ed. 242, afflrmlng, C.C.A., 296 F. 
53—Morgan Co. v. Groat Northern 
Ry. Co., C.C.A.I11., 285 F. 876, af¬ 
firming, D.C., 263 F. 611. 
Amendments to remove omhigtiity 

from Us order may be made by the 
commission without a further hear¬ 
ing.—Pennsylvania R. Co. v. U. S., 
D.C.Pa., 288 F. 88. 

64. U.S.—^Louisville & N. R. Co. v. 
Sloss-Shcineld Steel & Iron Co.. 
Ala., 46 S.Ct. 73, 269 U.S. 217, 70 
I...Ed. 242, afllrming, C.C.A., 295 F. 
53. 

eSb U.S.—Minneapolis & St. L. R. 
Co. V. Peoria & P. U. Ry. Co., Iowa, 
46 S.Ct. 402, 270 U.S. 580, 70 L.Ed. 
743. 

Bffect of telegram 

Rescinded order of commission 
was not restored by telegram from 
chairman of division of commission 
stating that order stood unrescinded. 
—Minneapolis & St. L. R. Co. v. 
Peoria & P. U. Ry. Co., supra. 

66 . U.S.—^Minneapolis & St. L. R. 
Co. v. Peoria & P. U. Ry. Co., su¬ 
pra. 

67. U.S.—News Syndicate Co. v. 
New York Cent. R. Co., 48 S.Ct. 89, 
275 U.S. 179, 72 L.Ed. 225. 

12 C.J. p 131 note 76. 

Before the amendment of March 
2, 1869, it was held that since the 
Interstate Commerce Act failed to 


provide for trial by Jury, on applica¬ 
tion to the federal courts to enforce 
the awards of the commission, the 
latter could not award reparation for 
past damages to the person injured. 
—Rawson v. Newport News, etc., Co., 
3 Int.Com.Commn. 266—Councill v. 
Western, etc., R. Co., 1 Int.Com. 
Cominn. 339—Riddle v. New York, 
etc., R. Co., 1 Int.Com.Rep. 787— 
Heck V. East Tennessee, etc., R. Co., 
1 lnt.Com.Kep. 775. 

68L Assignments of claims 

A ruling of the commission that 
in an award for reparation it would 
not recognize an assignment of the 
claim therefor to a stranger to the 
transportation records is an admin¬ 
istrative regulation which constitut¬ 
es no limitation on the Jurisdiction 
of the commission, and may be dis¬ 
regarded by it.—Spiller v. Atchison, 

T. & S. F. Ry. Co., Mo., 40 S.Ct. 466, 
253 U.S. 117, 64 L.Ed. 810, reversing 
Atchison. T. & S. F. Ry. Co. v. Spil¬ 
ler. 246 F. 1. 158 C.C.A. 227, and 249 
F. 677, 161 C.C.A. 587. 

69. U.S.—Louisville & N. R. Co. v. 

Sloss-Sheffleld Steel & Iron Co., C. 

C.A.Ala., 296 F. 53. affirmed 46 S. 

Ct. 73, 269 U.S. 217, 70 L.Ed. 242. 

76. Where respondeat ceases to he a 
carrier 

That, after commission rendered 
report and decision holding com¬ 
plainant entitled to reparation order, 
respondent railroad conveyed rail¬ 
road property to another railroad and 
ceased to be carrier, did not deprive 
commission of Jurisdiction to enter 
reparation order against respondent. 
—Glens Falls Portland Cement Co. v. 
Delaware & Hudson Co., C.C.A.N.Y.,, 
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66 P.2d 490, affirming, D.C., 55 F.2d 
971, and certiorari denied Delaware 
& H. Co. V. Glens Falls Portland Ce¬ 
ment Co., 54 S.Ct. 132, 290 U.S. 697, 
78 L.Ed. 599. 

71. U.S.—Terminal Warehouse Co. 
V. Pennsylvania R. Co., Pa., 56 S 
Ct. 546, 297 U.S. 500, 80 L.Ed. 827, 
affirming, C.C.A., Pennsylvania K. 
Co. V. Terminal Warehouse Co., 78 
F.2d 691, reversing, D.C., Terminal 
Warehouse Co. v. Pennsylvania R 
Co., 7 F.Supp. 484, certiorari grant¬ 
ed 56 S.Ct. 137, 296 U.S. 560, 80 
L.Ed. 395. 

72. U.S.—Louisville & N. R. Co. v. 
Sloss-Sheffleld SI eel & Iron Co., 
Ala., 46 S.Ct. 73, 269 U.S. 217, 70 
L.Ed. 242, affirming, C.C.A., 295 F. 
63 —Mls,souri Pac. Ry. Co. v. C. E. 
Ferguson Sawmill Co., Ark., 235 F. 
474, 149 C.C.A. 20. 

12 C.J. p 131 note 77. 

73. U.S.—Eagle Cotton Oil Co. v. 
Southern Ry. Co., D.C.MIss., 46 F. 
2d 1006, rever.sed, on other grounds, 
C.C.A., 61 F.2d 443, certiorari de¬ 
nied Southern R. (^i. v. Eagle Cot¬ 
ton Oil Co., 62 S.Ct. 130, 284 U.S. 
675, 76 L.Ed. 571. 

74L 111.—Gustafson v. Miehlgan Cent. 
R. Co.. 129 N.E. 516, 296 111. 41. af¬ 
firming 218 Ill.App. 402, and cer¬ 
tiorari denied Michigan Cent. R. 
Co. V. Gustafson, 41 S.Ct. 538, 256 

U.S. 698, 66 L.Ed. 1177. 

75. U.S.—Peller v. Pennsylvania R. 
Co.. 40 Int.Com.Commn. 84. 

76. U.S.—Peller v. Pennsylvania R. 
Co., supra. 

77. U.S.—Peller v. Pennsylvania R. 
Co., supra. 
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is not equivalent to an order denying a claim for 
reparation by the shipper.^® 

For excessive, unreasonable, or discriminatory 
charges. Under the amended Interstate Commerce 
Act, the commission is authorized^^ and boiind.^^ 
where the claim is not barred by limitations,to 
award reparation for rates charged by carriers 
which it has found to be excessive, including rales 
charged after the complaint was filed.*^ The com¬ 
mission may make such an award, irrespective of a 
technical variance between proof and allegations, 
the pendency of a previously filed application for 
relief under § 4 of the Act,*"* or the presence of a 
question of law as to the construction of a tarilT,***’ 
although it has not fixed the same rale for services 
of substantially identical character,^® or does not fix 
a new and just rate for the future,*7 or has author¬ 
ized the carrier to change its status to that of a 


private corporation, during the proceedings,** and 
regardless of the fact that the complaining shipper 
operates more efficiently than its competitors.** 
The commission is authorized, under a prayer for 
general relief, to award more than the amount re¬ 
quested in a specific prayer.*® The award may be 
against carriers participating in an unreasonable 
combination through rate,*^ even though the fac¬ 
tors entering into the combination arc less than 
those fixed by the commission,*- and an award on 
the basis of a rate of this character runs against 
such carriers collectively.** 

On the other hand, an award by the commission 
which is not supported by substantial evidence is 
illegal;*^ and the commission must find that the 
amount of the charge was unjust, unreasonable, 
unduly discriminatory, or otherwise in violation of 
the Interstate Commerce Act,** and the findings 


78b U.S.—^Arkansas Fertilizer Co. v. 

U. S., Com.Ct., 193 F. 667. 

79. U.S.—Kaffle Cotton Oil Co. v. 

Southern Ry. Co., C.C.A.Miss., 51 
P.2d 443, reverslnff, D.C., 46 F.2d 
1006, and certiorari denied South¬ 
ern R. Co. V. Eairle Cotton Oil Co., 
52 S.Ct. 130, 284 U.S. 675, 76 L.Ed. 
571—MiHSourl Pac. Ry. Co. v. C, 

E. Ferguson Sawmill Co., Ark., 235 

F. 474, 149 C.C.A. 20. 

Mont.—Montana Horae Products Co. 
v. Great Northern Ky. Co., 7 P.2d 
919, 91 Mont. 194. 

Pa.—Pittsburgh Sc L. E. R. Co. v. 
South Shore R. Co., 107 A. 680, 264 
Pa. 162. 

Order held valid 

U.S.—Baltimore & O. R. Co. v. U. S., 
n.C.Pol., 12 F.Supp. 261, appeal 
dismissed, C.C.A., 87 F. 2 d 605. 

80l U.S.—Thompson Bumber Co. v. 
Interstate Commerce Commn., Com. 
Ct., 193 F. 682. 

81. U.S.—Russe v. Interstate Com¬ 
merce Commn., Com.Ct., 193 F. 678. 

88. U.S.—Lehigh Valley R. Co. v. 

G. B. Markle Co., C.C.A.Pa., 279 F. 
261, affirming, D.C., G. B. Markle 
Co. V. Lehigh Valley R. Co., 271 
F. 989. 

83. U.S.—Blair v. Cleveland, C., C. 
& St. L. Ry. Co., D.C.Ill., 45 F.2d 
792, affirmed, C.C.A., Cleveland. C. 

C. & St. L. Ry. Co. V. Blair, 59 F. 
2d 478—World Pub. Co. v. Davl.s, 

D. C.Okl., 16 F.2d 130, affirmed, C.C. 
A., Mellon v. World Pub. Co., 20 
F.2d 613, certiorari denied 48 S.Ct. 
119, 275 U.S. 561, 72 L.Ed. 426. 

84. U.S.—-Vicksburg, S. & P. Ry. 
Co. v. Anderson-Tully Co., Miss., 
41 S.Ct. 524, 266 U.S. 408, 65 L.Ed. 
1020, affirming, C.C.A., 261 F. 741. 

85. U.S. — Southern Ry. Co. v. Eich- 
ler, C.C.A.MO., 56 F.2d 1010. 

D.C.—Baltimore & O. R. Co. v. Do¬ 


me.«tic Ilardwood.s, 65 F.2d 4 88 , 62 
App.D.C. 142, eertiorari denied 54 
S.Ct. 61, 290 U.S. 647, 78 L Ed. 561. 

86 . D.C.—Central of Georgia Ry. Co. 
V. We.st Virginia Pulp & I’aper Co., 
92 F.2d 292, 67 App.D.C. 309. 

87. U.S.—Baer Bros. Mercantile Co 
V. Denver, etc., R. (To., Colo., 34 
S.Ct. 641, 233 U.S. 479, 58 L.Ed. 
1055, reversing 187 F. 4S5, 109 C. 
C,A. 337—St. Louis Southwestern 
R. Co. v. Samuels, D.C.Tex., 211 F. 
588. 128 C.C.A. 188. 

12 C.J. p 131 note 84. 

88 . U S.—Glens Fall.s Portland Ce¬ 
ment Co. V. Delaware & II. Co., D. 
C.N.y., 55 F.2d 971. affirmed, C.C. 
A., 66 F.2d 490, certiorari denied 
Delaware & Hudson Co. v. Glens 
Falls Portland Cement Co., 54 S.(''l. 
132, 290 U.S. 697, 78 L Ed. 599. 

89. D.C.—U. S. ex rel. Campbell v. 
Inter.stule Commerce Commission, 
63 F.2d 358, 61 App.D.C. 382, cer¬ 
tiorari granted Interstate Com¬ 
merce Commission v. U. S. ex reJ. 
Campbell, 53 S.Ct. 524, 289 U.S. 
714, 77 L.Ed. 1467, and reversed 
53 S.Ct. 607, 289 U.S. 385, 77 L.Ed. 
1273. 

90. U.S.—Montrose Oil Refining Co. 
V. St. Louis-Sun Franeisccj Ry. Co.. 
DC.Tex., 25 F.2d 750, affirmed, C 
(T.A., St. Louis-San Francisco Ry 
Co. V. Montrose Oil & Refining Co , 
25 F.2d 755, certiorari denied 48 
set. 560, 277 U.S. 598, 72 L.Ed. 
1007. 

91. U.S.—Atlantic & Y. Ry. Co. v. 
Carolina Button Corporation, C.C. 
A.N.C., 74 F.2d 870. 

98. U.S.—Atlantic & Y. Ry. Co. v. 

Carolina Button Corporation, su¬ 
pra. 

93. U.S.—Atlantic Coast Line R. Co. 
V. Smith Bros., C.C.A.Tex., 63 P.2d 
747, certiorari denied Texas & P. 
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R. Co. V. Smith Bros., 53 S.Ct. 796, 
289 U.S. 761, 77 L.Ed. 1504. 

94. U.S.—Montrose Oil Refining Co. 
V. St. Lou is- San Francisco Ry. 
Co., D.C.Tex., 25 F.2d 750, affirmed, 
C.C.A., St. Louis-San Francisco Ry. 
Co V. Montrose Oil & Refli ing Co., 
25 F.2d 765, certiorari denied 48 

S. Ct. 560, 277 U.S. 698, 72 L.Ed. 
1007. 

95. U.S.—Great Northern Ry. Co. v. 
Sullivan, Minn., 55 S.Ct. 472, 294 
U.S. 458, 79 L.Ed. 992, reversing, 

C. C.A., 72 F.2d 587, certiorari 
granted 55 S. Ct. 216, 293 U.S. 661, 
79 L.Ed 654—Mellon v. Erb, C.C.A. 
Cal., 13 F.2d 752. 

Findings held sufflclent 

U.S.—Spiller v. Atchi.son, T. & S. F. 

R. Co.. Mo., 40 S.Ct. 4 66 , 253 U.S. 
117, 64 L.Ed. 810. reversing Atchi¬ 
son, T. & S. F. Ry. tV>. v. Spiller. 
246 F. 1, 158 C.C\A. 227. modified 
249 F. 677, 161 C.C.A. 587—West¬ 
ern Maryland Ry. Co. v. Penn Ve¬ 
neer (To.. C.C.A.Pa., 92 F.2d 146, 
certiorari denied 58 S.Ct. 146, 302 

U. S. 745, 82 L.Ed. 575—Glens Falls 
Portland Cement Cik v. Delaware 
& Hudson Co., C.C.A.N.Y., 66 F.2d 
490, affirming. D.C., 65 P. 2 d 971. 
and certiorari denied Delaware & 
Hudson Co. v. Glens Falls Portland 
Cement Co., 54 S.Ct. 132. 290 U.S. 
697, 78 L.Ed. 599—Mellon v. World 
Pub. Co., C.C.AOkl., 20 F.2d 613, 
affirming, D.C., World Pub. Co. v. 
Davis, 16 P.2d 130, certiorari de¬ 
nied Mellon V. World Pub. Co., 48 

S. Ct. 119, 276 U.S. 661, 72 L.Ed. 
426—Du Bois v. Central R. Co. of 
New Jersey, D.C.N.J., 22 F.Supp. 
469—Penn Anthracite Mining Co. 

V. Delaware & H. R. Corporation, 

D. C.Pa., 16 F.Supp. 732, affirmed, C. 
C.A., Delaware & H. R. Corporation 
V. Penn Anthracite Mining Co., 91 
F. 2 d 634, certiorari denied 58 S.Ct. 
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must be sufficiently definite to ascribe to the carriers 
involved the evil for which recovery is sought.^®' 

The commission may not award reparations on 
rates other than those pronounced unreasonable in 
the findings,®*^ and it is not bound to award repara¬ 
tion on a finding merely that the rates complained 
of are unduly prejudicial.®® The commission may 
properly refuse to award reparation in a case in¬ 
volving an initial adjustment, or a material read¬ 
justment, of territory,®® and it cannot award rep¬ 
arations against carriers not parties to the pro- 
ceeding.l 

Having approved or prescribed a particular rale, 
the commission may not declare it to be unreason¬ 
able and subject a carrier, conforming to its original 
order, to reparation therefor,® although the original 
order, because of technical imperfections, is void¬ 
able;® nor can it award reparation for rates lower 
than those previously approved by it.^ However, 
the commission, acting in a quasi-judicial capacity,® 


may order reparations as to a carrier-made rate, 
subsequently found to be unreasonable,® although 
the commission has entered a blanket order author¬ 
izing a reduction"^ or increase in all rates,® or ex¬ 
ercised its semi-judicial function in passing on the 
reasonahlcncss of such rates in the past,® and re¬ 
gardless of the long period of effectiveness of the 
rate, the free use thereof by shippers without com¬ 
plaint, and the belief of the carrier that it w'as 
reasonable and had been approved by the commis¬ 
sion.^® Also, the fact that the commission approves 
rates docs not bar it from ordering reparations for 
collection of the rate on freight moved previous 
to the approval.^^ 

j. Rehearing 

The commission may, In the exercise of reasonable 
discretion, grant rehearings on a proper application 
therefor. 

Under the Interstate Commerce Act the com¬ 
mission is authorized,^® in the exercise of reason- 


283. 302 U.S. 756, 82 L.Ed. 585— 
Feigenspan v. Delaware & H. R 
Corporation, D.C.Pa., 16 P.Supp. 
732, affirmed, C.C.A., Feigenspan v. 
Delaware & H. R. Corporation, 91 
F.2d 634, certiorari denied 58 S.Ct. 
283, 302 r.S. 756. 82 D.Kd. 585— 
Chicago, M. & St. P. Ry. Co. v. 
George A. Horrnel & Co., Minn., 
240 P. 381, 153 C.C.A. 307. 

96k U.S.—Du Bols V. Central R. Co. 
of New Jersey, D.C.N.J., 22 F.Supp. 
469. 

97- U.S.—South Carolina Asparagu.s 
Growers’ Ass’n v. Southern Ry. 
Co., C.C.A.S.C., 64 F.2d 419, certio¬ 
rari denied 64 S.Ct. 65. 290 U.S. 
647, 78 L.Ed. 561. 

96. U.S.—Interstate Commerce Com¬ 
mission V. U. S. ex rel. Campbell, 
53 S.Ct. 607, 289 U.S. 385, 77 L.Ed. 
1273, reversing U. S. ex rel. Camp¬ 
bell V. Interstate Commerce Com¬ 
mission, 63 F.2d 358, 61 App.D.C. 
382, certiorari grunted Interstate 
Commerce Commission v. U. S. ex 
rel. Campbell. 63 S.Ct. 624, 289 U. 

S. 714, 77 L.Ed. 1467. 

99. U.S.—Fidelity Lumber Co. v. 

Great Northern R. Co., Wash., 193 
P. 924, 113 C.C.A. 652. 

1. U.S.—Missouri Pac. Ry. Co. v. 
C. E. Ferguson Sawmill Co., Ark., 
236 P. 474, 149 C.C.A. 20. 

2. U.S.—Arizona Grocery Co. v. At¬ 

chison, T. & S. F. Ry. Co., Ariz., 
62 set. 183, 284 U.S. 370, 76 L.Ed. 
348, affirming, C.C.A., Atchison, T. 
& S. F. Ry. Co. V. Arizona Grocery 
Co., 49 F.2d 663, certiorari granted 
Arizona Grocery Co. v. Atchison, T. 
& S. F. Ry. Co.. 52 S.Ct. 8. 284 U. 
S. 600, 76 L.Ed. 516—Arizona 

Wholesale Grocery Co. v. South¬ 
ern Pac. Co., C.C.A.Arlz.. 68 F.2d 


601—Pitzer Transfer Corporation 
V. Norfolk & W. Ry. Co., D.C Md., 
10 F.Supp. 436. 

Zmtra-state rates 

Power has not been granted to the 
interstate commerce commission to 
give reparation for post intra-stute 
rates prescribed by a state commis¬ 
sion, which it sets aside as discrim¬ 
inating against interstate commerce. 
—Atlantic Coast Line R. Co. v. State 
of Florida, Ga.. 55 S.Ct. 71.3, 295 U. 

5. 301, 79 L.Ed. 1451. rehearing de¬ 
nied 56 S.Ct. 918, 295 U.S. 769, 79 
L.Ed. 1710, and State of Florida v. 
U. S., 65 S.Ct. 918, 295 U.S. 769, 79 
L.Ed. 1710. 

3. U.S —Atlantic Coast Line R. Co. 
V. State of Florida, supra. 

4ta U.,S.—Arizona Wholesale Grocery 
Co. V. Southern Pac. Co., C.C.A. 
Ariz., 68 F.2d 601. 

6. U.S.—^Pitzer Transfer Corpora¬ 
tion V. Norfolk & W. Ry. Co., D.C. 
Md., 10 F.Supp. 436. 

6. U.S.—Jones v. Alton & S. R. Co., 
D.C.Ill., 6 F.Supp. 807. 

“ConimlBsloiL made” and “carrier 
made” rates dietingnlehed 
“Commission-made rale” as distin¬ 
guished from “carrier-made rate,” to 
which reparation award may apply, 
is specific rate prescribed by in¬ 
terstate commerce commission for 
future, on complaint and after hear¬ 
ing, to take place of legal tariff rates 
theretofore in force by voluntary ac¬ 
tion of carriers.—Texas & P. Ry. Co. 
v. Louisiana Oil Refining Corpora¬ 
tion, C.C.A.La., 76 F.2d 465, affirm¬ 
ing, D.C., Louisiana Oil & Refining 
Corporation v. Texas & P. Ry. Co., 
7 F.Supp. 1012, certiorari denied Tex¬ 
as & P. Ry. Co. v. Louisiana Oil He- 
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fining Corporation. 55 S Ct. 926, 29& 
U.S. 767. 79 L.Ed. 1708. 

Bate held oommlBsion-made 
U.S.—Atchison, T. & S. F. Ry. Co. v. 
Arizona Grocery Co., C.C.A.Arlz., 49 
F.2d 563, e<‘rtiorari granted Ari¬ 
zona (xroeery Co. v. Atchison, T. * 

S. F. Ry. Co., 52 S Ct. 8, 284 U.S. 
600, 76 L.Ed. 515, and affirmed 
Arizona Grocery Co. v. Atchison. 

T. & S. F. Ry. Co., 52 S.Ct. 183, 
284 US. 370, 76 L.Ed. 348. 

Bate held not commlseion-made 
US—Standard Rriek & Tile Co. v. 
Macon, D. & S. R. Co. C C.A.Ga., 
86 F.2d 184. 

7. U.S—Texas & P. Ry. Co. v. 
Tjouisi.'ina Oil Refining Corporation, 
C C A La.. 76 F.2d 46.5, affirming, D. 
C., Louisiana Oil & Refining Corpo¬ 
ration v. Texas & P. Ry. Co., 7 
FSupp. 1012, certiorari denied Tex- 
a.s & 1*. Ry. Co. v. Tjouisiana Oil 
Refining C(*rporalion, 55 S.Ct. 926, 
29.5 U.S. 767, 79 L.Ed. 1708. 

8 . U.S — Eagle Cotton Oil Co. v. 
Southern Ry. Co, C.C’’A.Miss., 51 
F2d 44 3. reversing. D.C., 46 F.2d 
1006, certiorari denied Southern R 
Co. v. Eagle Cotton Oil (\).. 52 8. 
Ct. 130, 284 US. 675, 76 L.Ed. 571. 

9. U.S.—J’itzer TransR-r Corpora¬ 
tion v. Norfolk tk W. Ry. Co.. D.C. 
Md., 10 F.Supp. 4:56. 

10. U.S.—Pitzer Transfer Corpora¬ 
tion v. Norfolk & W. Ry. Co., su¬ 
pra. 

11. U.S.—Froeber-Norfieet, Inc., v. 
Southern Ry. Co., D.C.Ga., 9 P. 
Supp. 409 

12. U.S.- Morgan Co. v. Great 
Northern Ry. Co.. C.C.A.Ill., 286 P. 
876, uffinning. D.C., 263 P. 611. 

12 C.J. p 132 note 94. 
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able discretion,13 to grant rchcarings, and no time 
limit is imposed on it in this regard, unless it ef¬ 
fects such a limitation by its own rule.i^ However, 
an order for a rehearing will not be granted unless 
the commission is satisfied that the result might 
be changed,!^ and it is shown that some wrong or 
injustice has been or will be effected.i® Also, a 
rehearing will not be granted at the instance of 
one who was not a party to the original proceed¬ 
ing, where no party thereto has applied for a re¬ 
hearing.! ^ 

The commission may not, within the range of its 
discretion, refuse a rehearing as to the reasonable¬ 
ness of rates, where the original hearing related to 
economic conditions which have been radically 
changed.!® This rule, however, while intended to 
safeguard substantial rights of carriers, may not 
be invoked where its application would disenable 
it to protect the interest of the public;!® nor does 
it require the commission to grant a rehearing in 
every rate case because of changed economic con¬ 
ditions, regardless of how insignificant the effect 
of its order is on carrier revenue,®® and a carrier’s 
lack of diligence in bringing the matter to the com¬ 
mission’s attention deprives it of any equity it may 
have to complain of the refusal.®! 

Although the commission may reopen a case for 
further investigation without an application for 
that purpose and without previous notice to cither 


party where the question to be decided is one of 
public interest,®® ordinarily the application for a 
rehearing must be by petition, stating the matters 
claimed to be erroneously decided, with a brief 
statement of the alleged errors;®® otherwise the 
application will be denied.®^ If a petition is for a 
rehearing for the purpose of introducing further 
testimony, it should indicate the nature of the ad¬ 
ditional testimony®® as well as show some reason 
why such testimony was not introduced on the first 
hearing,®® and should be verified.®^ 

The fact that carriers do not raise a particular 
point on their first petition for a rehearing does 
not preclude them from raising it on their second.®® 

If, on a rehearing of the case, the additional evi¬ 
dence introduced would justify a finding contrary 
to that in the original hearing, the original order 
may be vacated®® or amended, although the court 
refused to enforce the original order.®® 

§ 146. Proceedings in Court 

The right to recover damages by proceedings In 
court Is recognized by the Interstate Commerce Act which 
also saves preeixisting remedies. 

Under express provisions of the Interstate Com¬ 
merce Act the right of one claimed to be damaged 
to bring suit in any district court of the United 
Suites of competent jurisdiction is recognized, and 
remedies existing prior to the enactment of the stat- 


13. U.S.—Beaumont, S. Li. & W. R. 
Co. V. U. S., P.C.Mo., 36 F.2d 789, 
affirmed 61 S.Ct. 1, 282 U.S. 74, 76 
L..Ed. 221. 

Xsfntal to grant rebsaring held 
proper 

U.S.—U. S. V. Northern Pac. Ry. Co., 
Minn., 63 S.Ct. 406, 288 U.S. 490, 
77 L.lSd. 914, reversinf?, D.C., 
Northern Pac. Ry. Co. v. U. S., 60 
F.2d 302—Board of Public Utility 
ComTs of New Jersey v. U. S., D. 
C.N.J., 21 F.Supp. 64.3. 

D.C.—U. S. ex rcl. Maine Potato 
Growers & Shippers Ass'n v. Inter¬ 
state Commerce Commission. 88 F. 
2d 780, 66 App.D.C. 398, certiorari 
denied 67 S.Ct. 764, 300 U.S. 684, 
81 KSd. 886. 

14i U.S.—Froeber-Norfleet, Inc., v. 
Southern Ry. Co., D.C.Ga., 9 F. 
Supp. 409. 

Xnle not applicable 
Commission’s rule requiring party 
to iJe petition for rehearing in repa¬ 
ration case within sixty days after 
filing of order therein was not ap¬ 
plicable to prevent commission on 
own motion from reconsidering or¬ 
der after expiration of sixty-day 
period.—Froeber-Norfleet, Inc*., v. 
Southern Ry. Co.. D.C.Oa., 8 F.Supp. 
409. 


15. U.S.—Whlteland Canning Co. v. j 
Pittsburgh, etc.. R. Co., 23 Int. 
Com.Cornmn. 92—Riddle v. Pitts¬ 
burgh, etc., R. Co., 1 Int.Com.Uep. 
773. 

16. U.S.—Texas Cattle Raisers’ As¬ 
soc. V. Chicago, etc., R. Co., 12 Int. 
Com.Cornmn. 6. 

17. U.S.—Ke Toledo Produce Fxch., 
2 Int.Com.Rep. 412. 

la U.S.—Atchison, T. & S. F. Ry. 
Co. V. U. S., Ill., 62 S.Ct. 146, 284 
U.S. 248, 76 If.Kd. 273, reversing, 
D.C., 51 F.2d 610. 

19. U.S.—U. S. V. Northern Pac. Ry. 
Co., Minn., 63 S.Ct. 406, 288 U.S. 
490, 77 L.Rd. 914, reversing, D.C., 
Northern Pac. Ry. Co. v. U. S., 60 
F.2d 302—Mississippi Valley Barge 
Line Co. v. U. S.. D.C.Mo., 4 F.Supp. 
746, affirmed 54 S.Ct. 692, 292 U. 
S. 282, 78 L.Ed. 1260. 

80. U.S.—U. S. V. Northern Pac. Ry. 
Co., Minn., 53 S.Ct. 406, 288 U.S. 
490, 77 L.Ed. 914, reversing, D.C., 
Northern Pac. Ry. Co. v. U. S., 60 
P.2d 302—Mississippi Valley Barge 
Line Co. v. U. S., D.C.Mo., 4 P. 
Supp. 746, affirmed 64 S.Ct. 692. 292 
U.S. 282. 78 L.Ed. 1260. 

81. U.S.—U. S. V. Northern Pac. Ry. 
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Co., Minn., 63 S.Ct. 406. 288 U.S. 
490, 77 L.Ed. 914, reversing, D.C., 
Northern Pac. Ry. Co. v. U. S., 60 
F.2d 302. 

88. U.S.—Rice v. Western New 
York, etc., R. Co., 2 Int.Com.Rep. 
496. 

83. U.S.—Proctor v. Cincinnati, etc., 
R. Co., 4 Int.Com.Commn. 87, 443— 
Myers v. Pennsylvania Co., 8 Int. 
Com.Cornmn. 130—Re Toledo Pro¬ 
duce Exch., 2 Int.Com.Rep. 412. 

84. U.S.—Myers v. Pennsylvania Co., 
3 Int.Com.Cornmn. 130. 

85. U.S.—Rice v. Western New 

York, etc., R. Co., 3 Int.Com.Rep. 
87. 

8a U.S.—^Whlteland Canning Co. v. 
Pittsburgh, etc., R. Co., 23 Int. 
Com.Commn. 92. 

87. U.S.—Rice V. Western New 
York, etc., R. Co., 2 lnt.Com.Rep. 
496. 

8a U.S.—^Baltimore & O. R. Co. v. 
U. S., D.CVa., 9 F.Supp. 181, af¬ 
firmed 56 S.Ct. 797, 298 U.S. 349, 80 
L.Ed. 1209. 

89. U.S.—Bates v. Pennsylvania R. 
Co.. 8 Int.Com.Rep. 296. 

30. U.S.—Page v. Delaware, etc., R. 
Co., 6 Int.Com.Commn. 648. 
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ute, which are consistent with such right, are not 
affected by the statute.^i Preexisting common-law 
remedies which are inconsistent with the Interstate 
Commerce Act, arc, however, superseded thereby.^^ 
Courts may not, as an original question, exert au¬ 
thority over subjects which primarily -come within 
the jurisdiction of the interstate commerce commis- 
sion.33 Courts may also proceed to adjudicate cas¬ 
es involving questions of law rather than adminis¬ 
trative questions, for the interstate commerce com- 
mission.34 The federal government may maintain 
an action at law to recover back money paid by 
mistake under a commission decision based on a 
sheerly erroneous construction of a statute.35 Un¬ 
der statutory provisions requiring that one who 
claims damages must elect whether he shall proceed 
before the commission or by action in the courts, 
having elected to proceed before the commission he 
cannot maintain a suit in the courts.36 


Certiorari, mandamus, or prohibition. Except as 
specifically permitted under provisions of the In¬ 
terstate Commerce Act authorizing writs of manda¬ 
mus for particular purposes,37 the administrative 
discretion of the interstate commerce commission, 
ordinarily, cannot be controlled by certiorari, man¬ 
damus, or prohibition, as to matters within the ju¬ 
risdiction of that body.38 It has been held, howev¬ 
er, that a court may in a proper case compel the 
commission by mandamus to entertain and proceed 
to adjudicate a case which that body has errone¬ 
ously decided is not within its jurisdiction, this 
being particularly true in a case where the errone¬ 
ous decision cannot be reviewed on appeal or writ 
of error.33 

Injunction, Suits to enjoin state authorities from 
interfering with rates approved by the interstate 
commerce commission are within the general equi¬ 
table jurisdiction of the federal district courts.^^^ 


31. U.S.—Atlantic Coast Line R. 
Co. V. Baltimore & O. R. Co., D.C. 
Md., 12 F.Supp. 711. 

12 C.J. p 132 note 6 [b]. 

Necessity for resort to commission 
unafCected by saving: clause see In¬ 
fra S 147. 

32. U.S.—^Atlantic Coast Line R. Co. 
V. Delaware & 11. R. Corporation, 
C.C.A.N.Y.. 86 F.2d 721. 

JkocouiLtlnGr for share of Joint chargre 
U.S.—^Atlantic Coast Lino R. Co. v. 
Delaware & II. R. Corporation, su¬ 
pra. 

33. U.S.—Baltimore & O. R. Co. v. 

U. S., III., 68 S.Ct. 767, 304 U.S. 
68, 82 L.Kd. 3148—J. C. Famechon 
Co. V. Northern Pac. Ry. Co., D.C. 
Minn., 11 F.2d 312, affirmed, C.C.A., 
23 F.2d 307. 

N.D.—Midway Co-op. Elevator Co. v. 
Great Northern Ry. Co., 169 N.W. 
494, 41 N.D. 1. 

Ohio.—Cleveland & Western Coal Co. 

V. Pennsylvania Co.. 119 N.E. 367, 
97 Ohio St. 161. 

Season for mis 

“The Supreme Court of the United 
States has taken the position that, 
for the preservation of the uniform¬ 
ity with which it was the purpose 
of the Act to Refirulatc Commerce 
to secure, the courts may not as an 
original question exert authority 
over subjects which primarily come 
within the jurisdiction of the com¬ 
mission.”—J. C. Famechon Co. v. 
Northern Pac. Ry. Co., D.C.Minn., 11 
F.2d 312. 816, affirmed, C.C.A., 23 F. 
2d 307. 

Proossdlnffs affeotlng rats regula¬ 
tion, administration, or discrimina¬ 
tion among interstate carriers must 
be brought before, and conducted by, 
the interstate commerce commission. 
—State V. Atlantic Coast Line R. Co., 
116 So. 48, 86 Fla. 19. certiorari de¬ 


nied Atlantic Coast Line R. Co. v. 
State of Florida, ex rol. Davis, 50 S. 
Ct. 245, 281 U.S. 727, 74 L Ed. 1144. 
Application to commission as pre¬ 
requisite to proceedings in court 
see infra 6 147. 

34. U.S.—Ingalls v. Maine Cent. R. 
Co., D.C.Me., 24 F.2d 113, supple¬ 
mental opinion 49 F.2d 631. 

Constralng words used in ordinary 
meaning 

U.S.—Ingalls v. Maine Cent. R. Co., 
supra. 

35. U.S.—U. S. V. Butte, A. & P. Ry. 
Co., D.C.Mont., 38 F.2d 871. 

Deficits under war-time control 
Money paid under an erroneous 
construction of a statute requiring 
the government to make good deficits 
incurred by railroads while under 
war-time control may be recovered 
in an action brought for that pur¬ 
pose.—U. S. V. Butte, A. & P. Ry. 
Co., supra- 

38. U.S.—Bartlesville Zinc Co. v. 
Mellon. C.C.A.I11.. 56 P.2d 154, cer¬ 
tiorari denied Barthlesvillc Zinc 
Co. v. Mills, 53 S.Ct. 8, 287 U.S. 
602, 77 L.Ed. 524—Standard Oil 
Co. V. U. S., D.C.lnd., 41 F.2d 836, 
affirmed Standard Oil Co., Indiana 
V. U. S., 51 S.Ct. 429, 283 U.S. 235, 
75 L.Ed. 999. 

37. U.S.—Macon, D. & S. R. Co. v. 
General Reduction Co., C.C.A.Ga., 
44 F.2d 499, certiorari denied 51 S. 
Ct. 345, 283 U.S. 821, 75 L.Ed. 1436. 
Vot exoludod by other remedies 
Under provisions of the statute 
declaring that the remedy of man¬ 
damus given thereby is cumulative 
of other remedies it is, of course, not 
excluded by them.—Macon, D. & S. 
R. Co. V. General Reduction Co., su¬ 
pra. 


Snles as to supplemental character 
Inapplicable 

“The rules as to the supplemental 
character of the remedy by manda¬ 
mus, which apply elsewhere, have no 
place in this slalule.”—Macon, D. & 
S. R. Co. V. General Reduciion Co., 
supra. 

Necessity for first resorting to com¬ 
mission SCO infra § 147. 

38. D.C- Southern Transp. Co. v. 

Inlerslnlt‘ Cf^mnieree (\)mmiBslon, 
61 F.2d 9‘»r.. 61 App.D.C 284, <‘ertio- 
rnri denied 53 S.Ct. 786, 28!) U.S 
7.55. 77 LMd. 1499 -U. S. ex rel 
Delaware & H. R. Corporation v. 
Intersliitc Commerce mi mission, 

51 F.2d 429. 60 App.IM\ 2G7— 

Donner St«‘el Co. v. Interstate Com¬ 
merce (Vimmissioii. 285 P. 955. 52 
App.DC. 221. 

Misjoinder of parties and causes 

in proceedings before the commission 
does not authorize eourts to inter¬ 
fere with such proceedings by certio¬ 
rari, mandamus or prohibition.—U. 
S. cx rel. Delaware & II R. Corpora¬ 
tion V. Interstate Commerce Commis¬ 
sion, 51 F.2d 429, 60 App D.C. 267. 

39. U.S.—U. S. ex rcl. Louisville 
Cement Co. v. Interstate Com¬ 
merce Commission, .*{8 S.Ct. 408, 
246 U.S. 638. 62 L Ed. 914, revers¬ 
ing 42 App.D.C. 514. 

Supreme court of District of Co¬ 
lumbia has been held to have the 
power to Issue tlie writ Indiciated In 
the text.— U. S. ex rel. Louisville Ce¬ 
ment Co. V. Interstate Commerce 
Commission, supra. 

40. Suits to enforce orders distin¬ 
guished 

(1) Suits of the type referred to in 
the text are not suits to enforce the 
order of the commission within the 
jurisdictional provision of the Inter- 
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Neither the United States nor the commission are 
necessary parties to such suits.^i Under provisions 
of the interstate commerce act authorizing any 
party in interest to bring suit to enjoin construction 
of extensions for which no certificate of conven¬ 
ience has first been obtained from the interslale 
commerce commission, a delay for a reasonable time 
in bringing suit docs not constitute laches so as to 
bar right to all relief by way of preliminary in- 
junction.42 Qne with which the proposed extension 
by another will come into competition is entitled to 
maintain such suit as a “party in interest” within 
the meaning of the statute.'^3 

Actions for enjoining orders of the commission 
are discussed infra § 148. 

§ 147. — Before Action of Commission 

a. In general 

b. Reasonableness and discrimination in 

rale, rule, or practice 

c. Construction of tariffs or rules 

d. Particular applications 


a. In General 

Before resort to the Interstate commerce commis¬ 
sion, proceedings may be had in court, in cases involving 
only questions of law or calling for the Judicial function, 
but not where the questjons are of fact, or call for ad¬ 
ministrative discretion. 

In order to determine whether proceedings may 
be brought in court, prior to resort to the interstate 
commerce commission, it is necessary to distinguish 
between controversies which involve only questions 
of law or call for the exercise of the judicial func¬ 
tion and those which involve issues essentially of 
fact or call for the exercise of administrative dis¬ 
cretion.^^ In the first class of cases, controversies 
involving only questions of law or calling for the 
exercise of the judicial function, actions may be 
brought in court without first resorting to the com- 
mission,^^ while in the second class, cases involving 
issues essentially of fact, complicated questions of 
fact, or calling for the exercise of administrative 
discretion, resort must first be had to the commis¬ 
sion.'^® 

That the commission might deny an application 
and refuse to hear applicants on the merits does 


state Commerce Act relating to such 
suits.—Illinois Cent. R. Co. v. I'ublic 
Utilities Commission of Illinois, III., 
38 S.Ct. 170, 245 U.S. 493, 62 L.Eil. 
425. 

(2) Enjoining order of commission 
see infra 6 148. 

41. U.S.—Illinois Cent. R. Co. v. 
Public Utilities Commission of Illi¬ 
nois, supra. 

42. U.S.—Bremner v. Mason City & 
C. L. R. Co., Ii.C.Del., 48 F.2d 615. 

Saeing whether application would be 
made 

Delay for purpose of seeing wheth¬ 
er defendant would apply to the com¬ 
mission for the requisite certifloate 
was held to be justified.—Bremner v. 
Mason City & C. L. R. Co.. D.C.Del., 
48 F.2d 616. 

43. U.S.—Bremner v. Mason City & 
C. Li. R. Co., supra. 

44. U.S.—Great Northern Ry. Co. v. 
Merchants’ Elevator Co., Minn., 42 
S.Ct. 477, 259 U.S. 285, 66 L.Ed. 
943, leave to present petition 
granted 42 S.Ct. 587. 

45. U.S.—Turner, Dennis & Lowry 
Lumber Co. v. Chicago, M. & St. P. 
Ry. Co., Mo., 46 S.Ct. 530, 271 U. 
S. 259, 70 L.Ed. 934, affirming, D.C., 
2 F.2d 291—Great Northern Ry. Co. 
V. Merchants* Elevator Co., Minn., 
42 S.Ct. 477, 259 U.S. 285, 66 L.Ed. 
943, leave to present petition 
granted 42 S.Ct. 687—Pennsylvania 
R. Co. V. Sonman Shaft Coal Co., 
37 S.Ct. 46, 242 U.S. 120, 61 L.Ed. 
188, affirming Sonman Shaft Coal 
Co. v. Pennsylvania R. Co., 88 A. 


7 46. 241 Pa. 487—U. S. ex rel. Son- 
ken-Galamba Corporation v. Mis- 
souri-Kansas-Texas R. Co., D.C. 
Mo., 21 F.Supp. 931. 

Ala.—L. Shepherd Lumber Co. v. 
Atlantic Coast Line R. Co., 112 So. 
323, 216 Ala. 89. 

Ark.—^Kansas City Southern Ry. Co. 
V. Ft. Smith Suburban Ry. Co., 22 
S.\V.2d 21. 180 Ark. 492. 
l*a.—Langhill v. Pennsylvania R. Co., 
98 A. 873, 254 Pa. 119. 

War-time control 

Actions which, prior to war-time 
control, could have been brought 
against carriers without first resort¬ 
ing to the commission could, under 
appropriate statutory provisions, al¬ 
so be brought directly against the di¬ 
rector general of railroads during 
such control.—Collins Co. v. Davis, 
D.C.Conn., 283 F. 837. 

“If facts be undisputed, the ques¬ 
tion is one of law for the court.”— 
Chicago, R. 1. & P. Ry. Co. v. Ilowe- 
McCurtain Coal & Coke Co., 247 P. 
986, 119 Okl. 49. certiorari denied 47 
S.Ct. 243, 273 U.S. 734, 71 L.Ed. 865. 
State rates enforced by state court 
A state court will not refuse to 
enforce reasonable rates fixed by 
state corporation commission be¬ 
cause discriminatory as against in¬ 
terstate commerce.—Gilliland Oil Co. 
of New Mexico v. Atchison, T. & S. 
P. Ry. Co., 275 P. 93, 33 N.M. 638. 

46. U.S.—Delaware & H. Co. v. U. 

S., N.Y., 45 S.Ct. 163, 266 U.S. 438, 
69 L.Ed. 369, affirming. D.C., 295 F. 
658—^Atlantic Coast Line R. Co. v. 
Hampton & Branchville R. Co., C. 
C.A.S.C.. 80 P.2d 797—Missouri 
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Pac. R. R. Corporation In Nebraska 
V. Nebraska State Ry. Commis¬ 
sion, C C.A.Neb, 65 F.2d 557, cer¬ 
tiorari denied 54 S.Ct. 72, 290 U.S. 
656, 78 L.Ed. 568—Backu.s-Brooks 
Co. V. Northern J^ac. R. Co., CC.A. 
Minn., 21 F.2d 4, certiorari denied 
48 S.Ct. 120, 275 U.S. 502, 72 L.Ed. 
427—Louisville & N. R. Co. v. U. 
S.. DC III, 10 F..SUPP. 185—Sulli¬ 
van V. Missouri l*ac. Lines, D.C, 
Tex., 1 F.Supi). 803. 

Fla .—& L. Freight Lines v. Doug¬ 
lass, 169 So. 370, 124 Fla. 696. 
Mich.—Anderson v. Chicago, M & St. 
P. Ry. Co.. 175 N.W. 246, 208 Mich. 
424. 

Tex.—Texas Steel Co. v. Missouri, 

K. & T. R. Co., Civ.App., 70 S.W.2d 
484, certiorari denied Texas Steel 
Co. V. Missouri-Kansas-Texas R. 
Co.. 55 S.Ct. 109, 293 U.S. 594, 79 

L. Ed. 687. 

Satra-atate and interstate routing 

"The fact that the administrative 
question presented involves an intra¬ 
state as well as interstate route does 
not prevent the application of the 
rule.”—^Northern Pac. R. Co. v. So¬ 
lum, 38 S.Ct. 650, 247 U.S. 477, 62 L. 
Ed. 1221, reversing Solum v. North¬ 
ern Pac. R. Co., 157 N.W. 996, 133 
Minn. 93, and Monarch Elevator Co. 
V. Northern Pac. R. Co., 157 N.W. 
998, 133 Minn. 461, and dismissing 
error Duluth Elevator Co. v. North¬ 
ern Pac. R. Co.. 162 N.W. 1087, 136 
Minn. 468. 

Approval of leas# 

U.S.—Cleveland. C., C. & St. L. Ry. 
Co. V. Jackson, C.C.A.Ohio. 22 F.2d 
609. 
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not constitute an excuse for failure to resort to the 
commission when required so to do.^^ Where, how¬ 
ever, the same matter has been submitted to, and 
decided by, the commission on complaint made by 
other persons, it is not necessary that it again be 
submitted as a condition precedent to suit.^® 

The remedy of mandamus, given by the Interstate 
Commerce Act, as amended, while available before 
action by the commission in cases of a plain viola¬ 
tion of a clearly established legal duty,^^ is limited 
to such cases and is not available before action by 
the commission in any case where the exercise of 
the administrative power of the commission is nec¬ 
essary to fix and to establish definitely the legal 
duty.5® 


b. Reasonableness and Discrimination in Bate, 
Rule, or Practice 

When rates, rules, or practices are attacked as un¬ 
reasonable or unjustly discriminatory, there must be 
preliminary resort to the commission before proceedinge 
In court. 

In accordance with the rule that resort must first 
be had to the commission in cases involving ques¬ 
tions of fact or calling for the exercise of admin¬ 
istrative discretion, as staled previously in this sec¬ 
tion, and in view of the commission’s authority, 
power, and functions as to rates, see supra § 143, 
whenever a rate, rule, or practice is attacked as un¬ 
reasonable or as unjustly discriminatory, there must 
be preliminary resort to the commission before pro¬ 
ceedings may be had in the courts but, if there 


47. U.S.—Louisville & N. R. Co. v. 
IJ. S., D.C.I11.. 10 F.Supp. 185. 

“Action*’ of commission essential 
"The commission, it is true, may 
on the presentation of the application 
dismiss it, but in doing: so the com¬ 
mission must act. It must exercise 
Its dlscri'tion. It is the action of 
the commission that is essential."— 
Louisville & N. R. Co. v. U. S., D. 
cm., 10 F.Supp. 185, 191. 

48. U.S.—National Pole Co. v. Chi¬ 
cago & N. W. R, Co., Wis., 211 F. 
65, 127 C.C.A. 561, reversing, D.C., 
200 F. 185. 

49. U.S.—U. S. ex rel. Sonken-Ga- 
lamba Corporation v. Missouri- 
Kansas-Texas K. Co., D.C.Mo., 21 
F.Supp. 931. 

12 C.J. p 134 note 28. 

50. U.S.—Baltimore, etc., R. Co. v. 

U. S., Md., 20 S.Ct. 164, 215 U.S. 

481, 54 L.Ed. 292—U. S. v. Louis¬ 
ville & N. R. Co., Com.Ct., 195 F. 
88 . 

12 C.J. p 134 note 24. 

51. U.S.—U. S. V. Illinois Cent. R. 
Co.. Del., 64 S.Ct. 471, 291 U.S. 457, 

78 L.Fd. 909, reversing, D.C., Illi¬ 
nois Cent. R. Co. v. U. S., 3 F. 
Supp. 1005—Midland Valley R. Co 

V. Barkley, 48 S.Ct. 342, 276 U.S. 

482. 72 L.Ed. 664, reversing 291 S. 

W. *431, 172 Ark. 898. certiorari 
granted 48 S.Ct. 37, 275 U.S. 514, 
72 L.Ed. 401—Edward Hines Yel¬ 
low Pine Trustees v. U. S., Ill., 44 
S.Ct. 72, 263 U.S. 14 3, 68 L.Ed. 
216—Western Maryland R. Co. v. 
Penn Veneer Co., C.C.A.Pa., 92 F.2d 
146, certiorari denied 58 S.Ct. 146, 
302 U.S. 745, 82 L.Ed. 675—Atlantic 
Coast Line R. Co. v. Hampton & 
Branchville R. Co.. C.C.A.S.C., 80 F. 
2d 797—Carrollton Excelsior & 
Fuel Co. V. New Orleans & N. E. 
R., C.C.A.La., 69 F.2d 691, certio¬ 
rari denied 55 S.Ct. 94, 293 U.S. 581, 

79 L.Ed. 677—Oregon Short Line R. 
Co. V. Teton Coal Co.. C.C.A.Tdaho, 
35 F.2d 919—Davis v. Krauss Bros. 
Lumber Go., D.C.La., 25 F.2d 888— 

15 C.J.S.-^J5 


Backus-Brooks Co. v. Northern 
Pac. R. Co.. C.C.A.Minn., 21 F.2d 
4, certiorari denied 48 S.Ct. 120, 275 
IT.S. 562, 72 L.Ed. 427—J. C. Fame- 
chon Co. V. Northern Pac. R. Co., 
D.C.Minn., 11 F 2d 312, afllrmed. 

C. C.A., 23 F.2d 307—^Atlantic Coast 
Line R. Co. v. Boston & M. R. Co.. 

D. C.Mass., 18 F.Supp. 886—Sullivan 
V. Missouri Pae. Lines, D.C.Tex., 1 
F.Supp. 803—Pennsylvania R. Co. 
V. Chesapeake & Ohio Coal & (^oko 
<^o., D.C.N.Y.. 297 F. 249—Atlantic 
Coast Line R. Co. v. Trammell, D. 
C.Ga., 287 F. 741—Baltimore & t). 
R. Co. V. Carnegie Steel Co., D.C. 
T’a.. 251 P. 682—Chesapeake & Ohio 
Coal & Coke Co. v. Toledo & O. C. 
Ry. Co.. W.Va., 245 P. 917, 168 C. 
C.A. 205, affirming, D.C., Toledo & 
O. C. Ry. Co. V. Chesapeake & Ohio 
Coal & Coke Co., 238 F. 629, and 
error allowed 247 F. 1002, 169 C. 
(\A. 662, and error dismissed Ches¬ 
apeake & Ohio ('*oal & Coke Co. v. 
Toledo & O. C. Ry. Co., 39 S.Ct. 
289, 249 U.S. 585, 63 L.Ed. 788. 

Ky.—Rowan County Freestone Co. v. 
Chesapeake & O. Ry. Co., 96 S.W. 
2d 575. 264 Ky. 785. 

N.T.—Erie R. Co. v. F. Kleser & 
Son Co.. 216 N.Y.S. 576, 678, 216 
App.Div. 600, reversing 211 N.Y.S. 
362. 125 Misc. 283, citing Corpus 
Juris. 

N.D.—Midway Co-op. Elevator Co. v. 
Great Northern Ry. Co., 169 N.W. 
494, 41 N.D. 1. 

Pa.—Yaeck v. Adams Express Co., 
69 Pa.Super. 143. 

Tex.—St. Louis Stiuthwestern Ry. Co. 
V. Goldstein. 245 S.W. 226, 112 Tex. 
97. 

12 C.J. p 132 note 6, p 133 note 7. 

Bsasons for ruls 

(1) This is required ... in 
order to give uniformity to rates, 
charges, and service.”—C^hicago, R. 
I. & P. Ry. Co. V. Howe-McCurtain 
Coal & Coke Co.. Okl., 247 P. 986, 
988. 

(2) “Congress has erected and 
maintains the commission for the 
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Very purpose of condiieting the In- 
vestigfitions and making the find¬ 
ings needed for reaching intelligent 
eonelusions about such mutters."— 
Pitzhenry v. Erie R. Co.. D.C.N.Y., 7 
FSupp. 880. 

(3) "Sometimes this Fpreliminary 
resort to the commission] is required 
because the funetion being exercised 
is in its nature administrative in 
eontrndistinetlon to Judicial. But or¬ 
dinarily the dett'rinining factor is 
not the character of the funetion. but 
the character of the controverted 
question and the nature of the In¬ 
quiry necessary for Us solution. To 
determine what rate, rule or practice 
shall be deemed reasonalilo for the 
future is a legislative or administra¬ 
tive funetion. To determine whether 
a shipper has in the past been 
wronged by the exaction of an un- 
rcasoruible or discriminatory rate is 
a judicial function. Preliminary re¬ 
sort to the Commission is required 
alike in the two classes of cases. It 
is required because the inquiry is 
essentially one of fact and of dis¬ 
cretion in technical matters: and 
uniformity can be secured only if its 
determination is left to the Commis¬ 
sion. Moreover, that determination 
is reached ordinarily upon volumi¬ 
nous and conflicting evidence, for the 
adequate appreciation of which ac¬ 
quaintance with many intricate facts 
of transportation is indispensable, 
and such aequainlance is commonly 
to be found only in a body of ex¬ 
perts.”—(Jreat Northern Ry. Co. v. 
Mcre.hants’ Elevator Co., Minn., 42 
S.Ct. 477, 479, 259 U.S. 285, 66 L.Ed. 
943, Ic'avc to present petition grant¬ 
ed 43 S.Ct. 587. 

12 C.J. p 132 note 6 [a]. 

Past or proBont practics 

The text rule holds true regardless 
of whether a questioned practice is a 
past or a present one.—Mitchell Coal 
& Coke Co. V. Pennsylvania R. Co., 
Pa.. 33 S.Ct. 916. 230 U.S. 247, 268, 67 
L.Ed. 1472. afllrming 192 F. 476, 112 
C.C.A. 637—12 C.J. p 133 note 8. 
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is no issue of fact involved in relation to an alleged 
breach of an order or rate as to its reasonableness, 
there need not be preliminary resort to the commis- 
sion.^2 So, suits based on the theory that a rate, 
rule, or practice has been applied in an unfair and 
discriminatory manner are held to present merely a 
question of law and not to require preliminary re¬ 
sort to the commission.53 It has been held that if 
the action is for disregard of a published rate, rule, 
or practice whose validity is not in question, the 
action may be brought without preliminary inquiry 
by the commission.®^ To the extent that congress 
has withheld power from the commission to make 
readjustment of past collected reasonable rates, it 
has also been held that an action to procure such 
readjustment may be maintained in the courts with¬ 


out first resorting to the commission.®® 

c. Oonstruction of Tariffs or Buies 

Only In cates where the construction of tariffs or 
rules requires that the meaning of words used In a tech¬ 
nical sense be determined Is it necessary to resort to the 
commission before bringing proceedings in the courts. 

The rule which requires that the interstate com¬ 
merce commission pass on administrative questions 
before proceedings involving the determination of 
such questions may be had in the courts, as indi¬ 
cated previously in this section, applies to suits in¬ 
volving the construction of tariffs or rules as ques¬ 
tions of fact, as where it is necessary to ascertain 
the meaning of words used in a technical, peculiar, 
or unusual sense.®® On the other hand, where 


Ocabcral or apaolal practice i 

The rule stated in the text applies 
to any practice which gives rise to 
the application of a rate charged to 
be discriminatory, regardless of 
whether the practice is a general 
practice or a special one.—Northern 
Pac. Ry. Co. v. Solum, 38 S.Ct. 650. 
247 U.S. 477. 62 L.Ed. 1221, reversing 
Solum V. Northern Pac. Ry. Co., 167 
N.W. 996, 133 Minn. 93, and Monarch 
Elevator Co. v. Northern Pac. Ry. 
Co., 157 N.W. 998. 133 Minn. 461, and 
dismissing error Duluth Elevator Co. 
V. Northern Pac. Ry. Co., 162 N.W. 
1087, 136 Minn. 468. 

Bates or divisions of Joint rates 
Generally, the reasonableness of 
rates or of divisions of Joint rates 
will not be considered by courts be¬ 
fore application has been made to 
interstate commerce commission.— 
Terminal R. Ass’n of St. Louis v. U. 
S.. Mo., 46 S.Ct. 5. 266 U.S. 17, 69 
L.Ed. 160—Atlantic Coast Line R. 
Co. v. Delaware & H. R. Corporation, 
C.C.A.N.Y., 86 F.2d 721--Beaumont. 
S. L. & W. Ry. Co. V. U. S.. D.C. 
Mo., 36 F.2d 789, affirmed 61 S.Ct. 1. 
282 U.S. 74. 76 L.Ed. 221. 

Statutory saving olanss 

The saving clause in the Interstate 
Commerce Act that nothing contain¬ 
ed therein shall in any way abridge 
or alter the remedies existing at 
common law or by statute, but shall 
be in addition to such remedies, does 
not alter the text rule.—Midland 
Valley R. Co. v. Barkley, 48 S.Ct. 
842, 276 U.S. 482. 72 L.Ed. 664, re¬ 
versing 291 S.W. 431, 172 Ark. 898, 
certiorari granted 48 S.Ct. 37, 276 U. 
S. 614, 72 L.Ed. 401—Robinson v. 
Baltimore & O. R. Co., W.Va., 82 S. 
Ct. 114, 222 U.S. 606, 66 L.Ed. 288— 
Atlantic Coast Line R. Co. v. Bos¬ 
ton & M. R. Co., D.C.Mass., 18 F. 
Supp. 886. 

Oontinnanes to psrmlt rssort to eonu 
mission 

The trial court may properly re¬ 
fuse to grant a continuance to allow 


resort to the commission where the 
reasonableness of a rate is assailed, 
particularly in the absence of as¬ 
surances that action would actually 
be taken before that body.—Balti¬ 
more & O. R. Co. v. Denny & Co., 246 
Ill.App. 22. 

Direct and explicit determination 

^‘Nothing short of a direct and ex¬ 
plicit determination that the rates 
and practices plaintiff complains of 
were unjust and unreasonable in 
themselves, and in relation to each 
other, will suffice."—Carrollton Ex¬ 
celsior & Fuel Co. v. New Orleans & 
N. E. R., C.C.A,La.. 69 F.2d 691, cer¬ 
tiorari denied 56 S.Ct. 94, 293 U.S. 
681, 79 L.Ed, 677. 

Discrimination arising out of intra- 
state rate 

Whether an intra-state rate estab¬ 
lished by a state commission creates 
an undue discrimination against in¬ 
terstate lates is a question of which 
the courts have not jurisdiction, but 
one which, under the Transportation 
Act, must be determined by the in¬ 
terstate commerce commission.—Illi¬ 
nois Cent. H. Co. v. Railroad Com¬ 
mission of Kentucky, D.C.Ky., 1 F.2d 
805. 

62. Okl.—Chicago. R. I. & P. Ry. Co. 
V. Howc-McCurtain Coal & Coke 
Co., 247 P. 986, 988, 119 Okl. 49, 
certiorari denied 47 S.Ct. 243, 273 
U.S. 734, 71 L.Ed. 866. 

"It is not every issue of fact in¬ 
volved in a rate or order, or in con¬ 
nection therewith, that must be tried 
by the Interstate Commerce Commis¬ 
sion. It is only the issues of fact 
that enter into the lawfulness or un¬ 
lawfulness of the charge or service, 
when this is made to depend on the 
reasonableness or unreasonableness 
of the charge or service."—Chicago. 
R. I. & P. Ry. Co. V. Howe-McCur- 
tain Coal & Coke Co., supra. 

63. U.S.—Dusenberry v. Lehigh Val¬ 
ley R. Co., D.C.N.Y.. 268 F. 1009. 

Ala.—^W. L. Shepherd Lumber Co. v. 
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Atlantic Coast Line R. Co., 112 So. 
323. 216 Ala. 89. 

Mich.—Anderson v. Chicago. M. & St. 
P. Ry. Co.. 175 N.W. 246, 208 Mich. 
424. 

Minn.—Reliance Elevator Co. v. Chi¬ 
cago, M. & St. P. Ry. Co., 166 N.W. 
867, 139 Minn. 69. 

Pa.—Langhill v. Pennsylvania R. Co., 
98 A. 873. 254 Pa. 119. 

12 C.J. p 133 note 12. 

Bate, rule, or practice fair and rea¬ 
sonable on face 

U.S.—Brownsville Nav. Dist. of Cam¬ 
eron County V. St. Louis. B. St. M. 
Ry. Co., C.C.A.Tex., 91 P.2d 602, 
certiorari granted St. Louis, B. St 
M. R. Co. V. Brownsville Nav. Dist. 
of Cameron County, 58 S.Ct. 42, 302 

U. S. 669, 82 L.Ed. 617. 

54. U.S.—Buffalo Union Furnace Co. 

V. Helvering, C.C.A.2, 72 P.2d 399. 

65. U.S.—^Atlantic Coast Line R. Co. 
V. Baltimore & O. R. Co., D.C.Md., 
12 F.Supp. 711. 

68 . U.S.—Standard Oil Co.. Indiana. 
V. U. S., Ind., 51 S.Ct. 429, 283 U. 
S. 235, 75 L.Ed. 999, affirming, D.C.. 
Standard Oil Co. v. U. S.. 41 F.2d 
836—Norge Corporation v. Long Is¬ 
land R. Co., C.C.A.N.Y., 77 F.2d 
312, certiorari denied 66 S.Ct. 137, 
296 U.S. 616, 80 L.Ed. 437-^tand- 
ard Oil Co. v. U. S., D.C.Ind., 41 
F.2d 836, affirmed Standard Oil Co. 
(Indiana) v. U. S., 51 S.Ct. 429, 283 
U.S. 236, 76 L.Ed. 999—Sullivan v. 
Missouri Pac. Lines, D.C.Tex., 1 
F.Supp. 803—Davis v. Age-Herald 
Pub. Co., C.C.A.Ala., 293 F. 691. 
V&iformity 

If the rule were other than that 
stated in the text, that uniformity 
which it is the purpose of the Com¬ 
merce Act to secure could not be at¬ 
tained. For the effect to be given 
the tariff might depend, not on con¬ 
struction of the language—a ques¬ 
tion of law—^but on whether or not 
a particular Judge or Jury had found, 
as a fact, that the words of the 
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there is no occasion for the exercise of adminis¬ 
trative discretion, as where the construction of the 
tariff requires only determination of the meaning of 
words used in their ordinary sense, a court has ju¬ 
risdiction in the first instance without resort to the 
commission.57 So, where the commission has, for 
the purpose of eliminating any peculiarity of mean¬ 
ing in a tariff, by the insertion of apt words therein, 
clarified the meaning of words which might other¬ 
wise be peculiar, a court may, in the first instance, 
take jurisdiction of an action involving the meaning 
of such words.®* 


d. Particular Applications 

The applicability of rules requiring resort to the In¬ 
terstate commerce commission before proceedings In court 
has been considered In various types of actions. 

Under principles discussed in preceding subdivi¬ 
sions of this section, cases based on the claimed 
unreasonableness or discriminatory nature of a rate, 
rule, or practice, or requiring determination of com¬ 
plicated questions of fact or the construction of lan¬ 
guage in an unusual or technical sense, cannot, pri¬ 
or to some action by the commission, be maintained 
as actions in equity,®* such as a suit for an injunc¬ 
tion prior to an application for a certificate of con- 


document were used in the peculiar 
sense attributed to them or that a 
particular usagre existed. Attainment 
of uniformity does not. however, re¬ 
quire that in every case where the 
construction of a tariff is in dispute, 
there shall be a preliminary resort 
to the commission.—Great Northern 
Ily. Co. V. Merchants* Elevator Co., 
Minn., 42 S.Ct. 477, 259 U.S. 285, 66 
Ij.Ed. 943, leave to present petition 
granted 42 S.Ct. 687. 

Whsre evidenoa iu raqnlrad 

“When . . . words are used 

. . . in a peculiar meaning . . . 

extrinsic evidence may be necessary 
to determine the meaning of words 
appearing in the document. This is 
true where technical words or phras¬ 
es not commonly understood are em¬ 
ployed, or extrinsic evidence may be 
necessary to establish a usage of 
trade or locality which attaches pro¬ 
visions not expressed in the lan¬ 
guage of the instrument. Where 
such a situation arises, and the pe¬ 
culiar meaning of words, or the ex¬ 
istence of a usage, is proved by evi¬ 
dence, the function of construction 
is necessarily preceded by the deter¬ 
mination of the matter of fact. 
Where the document to be construed 
is a tariff of an interstate carrier, 
and before it can be construed it is 
necessary to determine upon evidence 
the peculiar meaning of words or the 
existence of incidents alleged to be 
attached by usage to the transac¬ 
tion, the preliminary determination 
must be made by the Commission."— 
Great Northern Ry. Co. v. Merchants' 
Elevator Co., Minn.. 42 S.Ct. 477, 479, 
269 U.S. 285, 66 L.Ed. 943, leave to 
present petition granted 42 S.Ct. 
587. 

On motion for giunmary judgment 

Where the meaning of classifica¬ 
tion items was in issue, it was sug¬ 
gested that the lower court on a 
motion for summary Judgment might 
have held in abeyance its decision 
pending a determination of such 
meaning by the oommlsslon.—Norge 
Corporation v. Liong Island R. Co.. 
C.C.A.N.Y., 77 F.2d 312, certiorari 
denied 66 fiCt. 137. 296 U.S. 616, 80 
L..Bd. 487. 


ICeanlng of particular words held 
to require preliminary resort to the 
commission: 

(1) "Cooked cereal food prepara¬ 
tions” or "bakery goods" as includ¬ 
ing a rye product designated "Ry- 
Krisp."—Great Northern Ry. Co. v. 
Ry-Krisp Co.. D.C.Minn.. 4 F.Supp. 
358. 

(2) "Structural iron or steel" as 
including "reinforcing concrete bars 
and merchant steel bars."—Texas 
Steel Co. V. Missouri, K. & T. R. Co., 
Civ.App., 70 S.W.2d 484. certiorari 
denied Texas Steel Co. v. Missouri- 
Kansas-Texas R. Co., 55 S.Ct. 109, 
293 U.S. 694, 79 L.Ed. 687. 

®7. U.S.—Great Northern Ry. Co. v. 
Merchants’ Elevator Co., Minn., 42 
S.Ct, 477, 259 U.S. 286, 66 L.Ed. 
943, leave to present petition 
granted 42 S.Ct. 687—Lowden v. 
Simonds-Shields-Lonsdale Grain 
Co., C.C.A.MO., 97 F.2d 816, affirm¬ 
ing, D.C., 19 F.Supp. 438—Pennsyl¬ 
vania R. Co. V. Fox & London, C. 
C.A.N.T., 93 F.2d 669, certiorari 
denied Fox & London v. Pennsyl -1 
vania R. Co., 58 S.Ct. 949, 304 U.S. 
666, 82 L.Ed. 1532—Chicago Great 
Western R. Co. v. Farmers* Ship¬ 
ping Ass'n, C.C.A.Kan., 59 F.2d 657 
—^American Ry. Express Co. v. 
Price Bros., C.C.A.Tex., 54 F.2d 67 
—Payne v. Rogers, C.C.A.Ohio, 4 
F.2d 827—Collins Co. v. Davis, D. 
C.Conn., 283 P. 837—Butler Motor 
Co. V. Atchison, T. & S. F. Ry. Co., 
C.C.A.MO., 272 F. 683. 

Ill.—Union Pac. R. Co. v, Denney & 
Co., 237 Ill.App. 483. 

Ky.—^Walters v. Louisville & N. Ry. 

Co., 296 S.W, 1010, 220 Ky. 813. 
Minn.—Merchants* Elevator Co. v. 
Great Northern Ry. Co., 180 N.W. 
105, 147 Minn. 261, certiorari grant¬ 
ed Great Northern R. Co. v. Mer¬ 
chants* Elevator Co., 41 S.Ct. 322, 
265 U.S. 667, 65 L.Ed. 789. 

Ordinarily question of law 

"What construction shall be given 
to a railroad tariff presents ordina¬ 
rily a question of law which does 
not differ in character from those 
presented when the construction of 
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any other document is in dispute."— 
Great Northern Ry. Co. v. Merchants* 
Elevator Co., Minn., 42 S.Ct. 477, 479, 
259 U.S. 285, 66 L.Ed. 943. leave to 
present petition granted 42 S.Ct. 687. 
Xsaning of **oohrs” 

Wis.—Chicago, M., St P. & P. R. Co. 
V. Ricketson Mineral Color Works, 
269 N.W. 722, 218 Wis. 87. 

Meaning of "whits metal alloy scrap'* 

U.S.—Pennsylvania R. Co. v. Pox & 
London, C.C.A.N.Y,, 93 F.2d 669, 
certiorari denied Pox & London v. 
Pennsylvania R. Co.. 68 S.Ct. 949, 
304 U.S. 666, 82 L.Ed. 1632. 

Validity of clause in bill of lading 

U.S.—China Fire Ins. Co. v. Davis, 
C.C.A.N.Y., 60 P.2d 389, certiorari 
denied Mellon v. China Fire Ins. 
Co., 52 S.Ct 86, 284 U.S. 658, 76 
L.Ed. 658. 

Where no question as to rates in¬ 
volved 

U.S.—J. C. Franccsconi & Co. v. Bal¬ 
timore & O. R. Co., D.C.N.Y., 274 F. 
687. 

58. U.S.—Atchison, T. ft S. F. Ry. 
Co. V. U. S. ex rel. Sonken-Galam- 
ba Corporation, C.C.A.Mo., 98 F.2d 
457, affirming U. S. ex rel. Sonken- 
Galamba Corporation v. Missourl- 
Kansas-Texas R. Co., D.C., 21 F. 
Supp. 931. 

Meaning of scrap iron or steel clari¬ 
fied 

Where the commission has indicat¬ 
ed that rates on scrap iron or steel 
shall apply to material "having value 
for remelting purposes only," it was 
held that there was no peculiarity 
of meaning requiring preliminary re¬ 
sort to the commission to determine 
if particular material constituted 
scrap iron or steel, or second hand 
material.—U. S. ex rel. Sonken-Ga- 
lamba Corporation v. Missourl-Kan- 
sas-Texas R. Co., D.C.Mo., 21 F.Supp. 
931. 

59. U.S.—U. S. v. Illinois Cent. R. 
Co., Del., 64 S.Ct. 471, 291 U.S. 467, 
78 L.Ed. 909, reversing, D.C., Illi¬ 
nois Cent. R. Co. v. U. 8., 3 F. 
Supp. 1005. 

12 C.J. p 135 note 26. 
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veniencc,®® a suit to enjoin enforcement of an or¬ 
der of a state public service body where it is claim¬ 
ed that such enforcement would result in undue dis¬ 
crimination,actions to restrain the filing, publica¬ 
tion and enforcement of proposed tariffs,®- or to en¬ 
join the operation of an instrumentality in inter¬ 
state commerce.®® Moreover, under the principles 
referred to, preliminary resort to the commission 
has been held to be essential in a suit to demand an 
accounting of a carrier on the ground that the car¬ 
rier's charges were unreasonable.®^ Further, where 
the reasonableness, validity, or discriminatory na¬ 


ture of a rate, rule, or practice, or other adminis¬ 
trative question is involved, resort to the commis¬ 
sion has been held to be necessary in actions at law 
for damages or reparation,®® or for the refund of 
charges claimed to be excessive.®® 

Irrespective of any question of law or equity, 
under principles previously discussed in this sec¬ 
tion preliminary resort to the commission has been 
held to be essential to the maintenance of proceed¬ 
ings in the courts when applied to actions based on 
the breach of a duty to supply adequate facilities for 
interstate commerce, such as adequate car service®"^ 


60. U.S.—^New York Dock Ry. v. 
Pennsylvania R. Co., D.C.Pa., 1 P. 
Supp. 20, affirmed, C.C.A., 62 P.2d 
1010, certiorari denied 53 S.Ct. 694, 
289 U.S. 750, 77 L.Ed. 1495. 

61. U.S.—Western & A. R. R. v. 
Georeria Public Service Commi«- 
sion, Ga., 45 S.Ct. 409, 267 U.S. 493, 
69 L.Kd. 753. 

68 . U.S.—U. S. V. Illinois Cent. R. 

Co.. Del., .54 S.Ct. 471, 291 U.S. 
457, 78 LEd. 909. reversing. D.C.. 
Illinois Cent. R. Co. v. U. S.. 3 
F.Supp. 1005—Atlantic Coast Line 
R. Co. V. Hampton & Branchville 
R. Co.. C.C.A.S.C., 80 F.2d 797— 
Northern Pac. Ry. Co. v. Board of 
Railroad Com'rs of State of Mon¬ 
tana, D.C.Mont., 44 F.2d 243-—M. C. 
Kiser Co. v. Central of Georgia 
Ry. Co., D.C.Ga., 236 F. 573, affirm¬ 
ed 239 F. 718. 152 C.C.A. 552. 
Tenn.—Nashville, C. & St. L. Ry. v. 
Railroad and Public Utilities Com¬ 
mission, 32 S.W.2d 1043, 161 Tenn. 
592. 

10 C.J. p 64 notes 36, 37. 

‘‘BzclnsioB." as **claBSiflcatloiL” 

Under provisions of the Interstate 
Commerce Act empowering the com¬ 
mission to suspend new classiflea- 
tions required to be filed with that 
body if found to be unreasonable, 
“exclusion" of an article of com¬ 
merce from a group in which such 
article has been included constitutes 
an attempted “classification" which 
prevents interference by the courts 
prior to action by the commission.— 
Director General of Railroads v. Vis¬ 
cose -Co.. Pa.. 41 S.Ct. 151, 264 U. 
S. 498, 65 L.Ed. 372. 

63. Ohio.—^Village of Lowellville v. 
East End Traction Co.. 169 N.E. 
831, 38 Ohio App. 523. 

94i U.S.—^Atlantic Coast Line R. Co. 
v. Boston & M. R. Co., D.C.Mass., 
18 F.Supp. 886. 

Dlvlaiona of fralght rates 

Carrier’s suit to establish that di¬ 
visions of freight rates made by col¬ 
lecting carrier are unreasonable can¬ 
not be maintained until there has 
been preliminary resort to interstate 
commerce commission to determine 
reasonableness of divisions.—^Atlan-1 


tic Coast Line R. Co. v. Delaware & 
H. R. Corporation. C.C.A.N.Y.. 86 F. 
2d 721—Atlantic Coast Line R. Co. 
V. Boston & M. R. Co.. D.C.Mass., 18 
F.Supp. 886. 

65. U.S.—Lowls-Simas-Jones Co. v. 
Southern T'ac. Co., ('’al., 61 S.Ct. 
692. 283 U.S. 654, 75 L.Ed. 1333, re¬ 
versing 289 P. 643, 106 Cal.App. 
437, certiorari granted 51 S.Ct. 102. 
282 U.S. 833, 75 L.Ed. 741—El Paso 
& S. W. R. C<i. V. Phelps-Dodge 
Mercantile Co.. C.C.A.Ariz., 75 F.2d 
873—Carrollton Excelsior & Fuel 
Co. V. New Orleans & N. E. R., C. 
C.A.La.. 69 F.2d 691, certiorari de¬ 
nied 55 S.Ct. 94. 293 U.S. 581, 79 
L.Ed. 677—Jeanneret v. Chh^ago, B. 
& Q. R. Co., C.CA.lll., 17 F.2d 978, 
certiorari denied 48 S.Ct. 29, 27.5 U. 
S. 531, 72 L.Ed. 410—Turner, Den¬ 
nis & Lowry Lumber Co. v. Chi¬ 
cago, M. & St. P. Ry. Co., D.C.Mo., 
2 P.2d 291—Terminal Warehouse 
Co. V. Pennsylvania R. Co., D.C. 
Pa., 7 F.Supp. 484, reversed on oth¬ 
er grounds, C.C.A., Pennsylvania R. 
Co. V. Terminal Warehouse (\).. 78 
F.2d 691, certiorari granted Termi¬ 
nal Warehouse Co. v. Pennsylvania 
R. Co., 66 S.Ct. 137, 296 U.S. 560, 80 
L.Ed. 395. affirmed 56 S.Ct. 546, 297 
U.S. 600, 80 L.Ed. 827—(Chicago, B. 
& Q. R. Co. v. Merriam & Miliard 
Co., C.C.A.Neb., 297 F. 1, certiorari 
denied Merriam & Millard Co. v. 
Chicago, B. & Q. R. Co., 44 S.Ct. 
637, 265 U.S. 692, 68 L.Ed. 1196, 
and error dismissed 45 S.(H. 640, 
268 U.S. 682, 69 L.Ed. 1166—Fulton 
Bag &. Cotton Mills v. American 
Ry. Express Co., D.C.Tex., 288 F. 
854—Hillsborough Mills v. Boston 
& M. R. R., D.C.Mass.. £69 F. 816 
—Hillsdale Coal & Coke Co. v. 
Pennsylvania R. Co., D.C.Pa., 237 
F. 272. 

D.C.—U. S. ex rel. Delaware & H. R. 
Corporation v. Interstate Com¬ 
merce Commission, 51 F.2d 429, 60 
App.D.C. 267. 

Wis.—Mellon v. Johnson Co., 219 N. 
W. 362, 196 Wis. 64—Waters v. 
Becker, 186 N.W. 167. 176 Wis. 621. 
Division of Joint ratss 
U.S.—Backus-Brooks Co. v. Northern 
Pac. Ry. Co., C.C.A.Minn.. 21 F.2d 
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4, certiorari denied 48 S.Ct. 120, 
275 U.S. 562, 72 L.Ed. 4 27. 

Option given by statute for one 

claiming damage's to recover same 
either before the commission or by 
suit in the courts as prescribed by 
the statute, does not authorize his 
ignoring other provisions of the stat¬ 
ute requiring the <'ommission to pass 
on certain e.laims before they are 
submitted to the court.—Fulton Bag 
& Cotton Mills v. American Ry. Ex¬ 
press Co., D.C.Tex., 2SS F. 854. 

68. U.S.—Northern Pac. Ry. Co. v. 
Solum, Minn., 38 S.Ct. 550. 247 U. 

5. 477, 62 L.Ed. 1221, reversing 
Solum V, Northern Pac. Ry. Co.. 
157 N.W. 996, 133 Minn. 93, and 
Monarch Elevator Co. v. Northern 
Pac. R. Co., 157 N.W. 998, 133 
Minn. 461, and dismissing error 
Duluth Elevator Co. v. Northern 
Pac. R. Co., 162 N.W. 1087, 136 
Minn. 468—Goodbody v. Pennsyl¬ 
vania R. Co., C.C.A.Ohio, 29 F.2d 
67—Atlantic Coast Line R. (^o. v. 
Boston & M. U. Co.. D.C.Mass., 18 
F.Supp. 886. 

Ky.—Louisville, H. & St. L. Ry. Co. v. 
Johns & Patterson, 258 S.W. 312, 
201 Ky. 752. 

Mass.—Cheney v. Boston & M. R. R., 
116 NE. 411, 227 Mass. 336. 

N.Y.—Henry L. Hunter, Inc., v. New 
Yolk, N. H. & 11. R. Co., 161 N.Y. 
S. 10. 97 Misc. 26, affirmed 166 N. 
Y.S. 237, 179 App.Div. 52. 

Tex.—St. Louis Southwestern Ry. Co. 
v. Goldstein, 245 S.W. 226, 112 Tex. 
97. 

67. U.S.—St. Louis, B. & M. Ry. Co. 

V. Brownsville Nav. Dist. of Cam¬ 
eron County, Tex., 58 S.Ct. 868, 304 
U.S. 295, 82 L.Ed. 1357, reversing 
Brownsville Nav. Dist. of Cameron 
County, Tex., v. St. Louis, B. & M. 
R. Co., C.C.A., 91 F.2d 602, certio¬ 
rari granted St. Louis, B. & M. R. 
Co. V. Brownsville Nav. Dist. of 
Cameron County, 58 S.Ct. 42, 302 
U.S. 669. 82 L.Ed. 517—Midland 
Valley R. Co. v. Barkley, 48 S.Ct. 
342, 276 U.S. 4S2, 72 L.Ed. 664, re¬ 
versing 291 S.W. 431. 172 Ark. 898. 
certiorari granted 48 S.Ct. 37. 275 
U.S. 614. 72 L.Ed. 401—Pennsyl¬ 
vania R. Co. v. Stineman Coal Min- 
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or equipment,®* actions involving the determina- questions relating to power or authority to enter 
tion of the reasonableness of an embargo on an such lease.*^® 
article of commerce,®® or the reasonableness of an 

agreement limiting the liability of one engaged in other hand, where the reasonableness or 

interstate commerce, 7® or the reasonableness of a validity of a rate, rule, or practice is not involved, 
practice in routing shipments,7i or the reasonable- ^^^^d in the absence of complicated questions of fact 
ness of an order of the commission forbidding the «r the necessity for construing language used in an 
charging of a penalty against competitors.^® Un- unusual or technical sense, it has been held that 

der express provisions of the Interstate Commerce preliminary resort to the commission is not a con- 

Act vesting in the commission sole power to au- dition precedent to actions to restrain the applica- 
thorizc leases between those engaged in interstate tion of proposed tariffs, 74 actions to recover dam- 

commerce, preliminary resort to the commission is ages or reparation,7® or actions to recover back 


required in cases which require 

ine Co., 37 S.Ct. 118, 242 U.S. 298. 
61 L Ed. 316, reversing Slinemnn 
Coal Mining Co. v. Pennsylvania K. 
Co.. 88 A. 761, 241 Pa. 500—Mid¬ 
land Valley R. Co. v. E\<*elsior 
Coal Co., C.C.A.Ark.. 86 F.2d 177-- 
Ijouisvillc & N. R. Co. v. Cory, C. 
C.A.Tenn., 64 F.2d 8—Brashear v. 
Louisville & N. R. Co., D.C” Ky., 32 
F.2d 373—Cleveland & Western 
Coal Co. v. Baltimore & O. R. Co., 
P.C.Ohio, 283 F. 905. 

Ky.—Gardner v. Louisville & N. R. 

Co., 279 S.W. 947, 212 Ky. 540. 
Open top ears to tipple mines, and 
iDoz cars to wagon mines 
U.S.—Midland Valley R. Co. v. Bark¬ 
ley, 48 S.Ct. 342, 276 U.S. 482, 72 L. 
Ed. 664. reversing 291 S.W. 431, 172 
Ark. 898, certiorari granted 48 S. 
Ct. 37, 275 U.S. 614, 72 L.Ed. 401. 

68. N.D.—Midway Co-op. Elevator 
Co. V. Great Northern Ry. Co., 169 
N.W. 494, 41 N.D. 1. 

Character of equipment which car¬ 
rier must provide and allowances 
which li mu.st make for instrumen¬ 
talities supplied, and services ren¬ 
dered, by the shipper, such as Inside 
doors and bulkheads in cars and tim¬ 
ber therefor, are problems which di¬ 
rectly concern rate-making and are 
peculiarly administrative, on which 
there should be appropriate inquiry 
by the interstate commerce commis¬ 
sion before being submitted to a 
court. 

U.S.—Loomis v. Lehigh Valley R. 
Co.. N.T.. 86 S.Ct. 228, 240 U.S. 43, 
60 L.Ed. 617. 

N.D.—Midway Co-op. Elevator Co. v. 
Great Northern Ry. Co., 169 N.W. 
494, 41 N.D. 1. 

Killing oars in bnlk-grain shipments 

Without preliminary action by in¬ 
terstate commerce commission, no 
action may be maintained in a state 
court by a shipper to recover from 
interstate carrier sums expended In 
lining and coopering cars furnished 
for interstate shipments of grain in 
bulk, where applicable duly filed in¬ 
terstate rate schedules make no ref¬ 
erence to allowances therefor.—Mid¬ 
way Co-op. Elevator Co. v. Great 
Northern Ry. Co., supra. 


determination of 1 charges claimed 

69. Wheat dnriag period of world 
war 

Til.—Grand Trunk Western Ry. Co. v. 
Hales & Hunter Co., 233 Ill.App. 
109. 

70. Iowa. — Frederick v. Western 
Union Telegraph Co.. 179 N.W. 934. 
189 Iowa 1338. 

Mo.—Poor v. Western Union Tele¬ 
graph Co.. 196 S.W. 28, 196 Mo.App. 
557. 

71. U.S.—Northern Pac. Ry. Co. v. 
Solum. 38 S.Ct. 550, 247 U.S. 477, 
62 L.Ed. 1221, reversing Solum v. 
Northern Pac. Ry. Co, 157 N.W. 
996, 133 Minn. 93, and Monarch 
Elevator Co. v. Northern Pac. Ry. 
Co.. 157 N.W. 998, 133 Minn. 461, 
and dismissing error Duluth Ele¬ 
vator Co. V. Northern Pac. Ry. Co., 
162 N.W. 1087, 136 Mmn. 468. 

72. U.S. — Edward Hines Tellow 
Pine Trustees v. U. S., III., 44 S.Ct. 
72, 263 U.S. 143, 68 L.Ed. 216. 

73* U.S.—State of Louisiana ex rel. 
Saint V. Morgan’s Louisiana & T. 
R. & S. S. Co., D.C.La., 18 P.2d 615. 

74. U.S.—Viscose Co. v. Hines, D.C. 

Pa., 263 F. 726. 

View of some early caeee 

(1) According to some earlier de¬ 
cisions, it was held that a suit might 
be maintained in a federal court by 
shippers to enjoin railroad compa¬ 
nies from filing with the interstate 
commerce commission and from en¬ 
forcing a new schedule of rates al¬ 
leged to be unjust and unreasonable, 
where it was shown that enforce¬ 
ment of the rates would result In 
irreparable injury to complainants.— 
Northern Pac. R. (^o. v. Pacific Coast 
Lumber Mfrs.' Assoc., Wash., 166 F. 
1, 91 C.C.A. 39—10 C.J. p 63 note 33. 

(2) Such injunction was availa¬ 
ble, however, merely until such time 
as the interstate commerce commis¬ 
sion should pass on the reasonable¬ 
ness of the rates.—Kalispell Lumber 
Co. v. Great Northern R. Co., C.C. 
Mont., 167 F. 845—^10 C.J. p 64 note 
35. 

(3) In this connection it was ob¬ 
served that nothing in the Interstate 
Commerce Act impliedly denied equi- 
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to be illegal or excessive.^® So, 

table Jurisdiction to enjoin a threat¬ 
ened injury of this nature.—Union 
Pac. R. Co. V. Oregon & Washington 
Lumber Mfrs.’ Assoc., Or., 165 F. 13, 
91 C.C.A. 51. 

(4) Later decisions such as that 
cited in support of the text rule and 
cases cited or referred to in support 
of the corresponding text in the pre¬ 
ceding paragraph of this section in¬ 
dicate, however, that an injunction 
may now issue in restraint of pro¬ 
posed tariffs only in the absence of 
administrative questions requiring 
consideration by the commission. 

75. U.S.—Empire Refineries v. Guar¬ 
anty Trust Co. of New York, C.C.A. 
Mo., 271 F. 668—Dusenberry v. Le¬ 
high Valley R. Co., D.C N.Y., 268 
F. 1009. 

N.Y.—IVuchen v. Davis, 198 N.Y.S. 
518. 204 App.Div. 520—Hewitt v. 
New York, N. H. & H. R. Co., 1 
N.y.S.2d 292. 166 Ml.se. 186. 

S.(^—Dowling V. Seaboard Air Line 
Ry.. 93 S.E. 863, 108 S.C. 186. 

76. U.S.—Turner, Dennis & Lowry 
Lumber Co. v. Chicago, M. & St. 
Paul Ity. Co., Mo.. 46 S.Ct. 530, 271 
U.S. 259, 70 L.Ed. 934, afflrming, 
D.C., 2 F.2d 291—J. C. Famechon 
Co. V. Northern l*ac. R. Co., C.C. 
A.Minn., 23 F.2d 307, affirming. D. 
C., 11 F.2d 312—Oyler v. Cleveland. 
C., C. & St. L. Ry. Co., C.C.A.Ohio. 
16 P\2d 455—Sullivan v. Missouri 
I*ac. Lines, D.C Tex., 1 F.Supp. 803 
—Collins Co. V. Davis, D.C Conn., 
283 F. 837—Davis v. Farrington, 
C.C.A.Or., 281 F. 10, certiorari 
granted Davis v. INirtland Seed 
Co. 43 S.Ct. 95, 260 IT.S. 717, 67 
L Ed 479, and reversed on other 
grounds 44 S.Ct. 380. 264 U.S. 403. 
68 Ij.Ed. 762—Kansas City South¬ 
ern Ry. Co. V. Wolf. C.C.A.Mo., 272 
F. CSl, reversed on other grounds 
43 S.Ct. 259. 261 U.S. 133. 67 L.Ed. 
571—National Elevator Co. v. Chi¬ 
cago, M. & St. .1*. Ry. Co., Minn., 
246 F. 588. 158 C.C.A. 588. 

Ala.—W. L. Shepherd Lumber Co. v. 
Atlantic Coast Line R. Co., 112 So. 
323. 216 Ala. 89. 

Ill.—Great Western Oil Refining & 
Pipe Line Co. v. Chicago, M. & St. 
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under the circumstances indicated preliminary re¬ 
sort to the commission may not be required in ac¬ 
tions for failure or refusal to supply adequate fa¬ 
cilities for interstate commerce, such as adequate 
car service^^ or switching facilities,*^® actions for 
refusal to accept for transportation a legitimate ar¬ 
ticle of interstate commerce,^® actions for loss of 
property through negligence,®® actions for damag¬ 
es involving the question of a violation of the state 
anti-trust statutes,®^ or actions for damages for re¬ 
fusal to deliver a shipment on which the freight was 
prepaid, until payment of an additional and wholly 
illegal demand.®® 

Moreover, a previous determination by the com¬ 
mission of the questions involved is not a condition 
precedent to a suit to recover damages for failure 
to run properly a special train as agreed;®® nor is 
preliminary resort to that body required in an action 
to determine whether a steamship line is taking part 
in transportation under a common arrangement 
with rail carriers for continuous carriage or ship¬ 
ment so as to require the line to file tariffs.®^ 

Restraining construction of line. Under the 
Transportation Act of 1920 c 91 § 402, 41 U.S.St. 


at L. pp 456, 477-478, specifically providing that 
construction of a railroad line contrary to certain 
provisions of the statute may be enjoined, a suit 
for such injunction may be maintained without pre¬ 
liminary resort to the commission.®® 

Orders of coordinator of transportation. Under 
the terms of the Emergency Railroad Transporta¬ 
tion Act 1933 § 9, 49 U.S.C.A. § 259, providing that 
persons seeking to review an order of the federal 
coordinator of transportation may file a petition 
with the interstate commerce commission asking 
that such order be reviewed and suspended pending 
such review, resort must be had to the commis¬ 
sion before the courts may review such order, where 
an administrative question is involved.®® 

Jurisdiction of commission. Where matters in¬ 
volved in a suit are not within the jurisdiction of 
the interstate commerce commission, preliminary re¬ 
sort to that body is not required,®*^ and obviously, 
an objection that the claim forming the basis of a 
suit in a state court for damages against a railroad 
company was not first presented to the interstate 
commerce commission is of no weight, where nei¬ 
ther the petition nor the evidence discloses that the 


P. Ry. Co., 113 N.E. 876, 275 Ill. 
56. reversing: 192 lll.App. 208. 
Iowa.—Miller v. Davis. 240 N.W. 743, 
213 Iowa 1091, 78 A.L.R. 1541. 

Ky.—^Walters v. Iiouisvillc & N. Ry. 

Co.. 295 S.W. 1010, 220 Ky. 813. 
Minn.—Reliance Elevator Co. v. Chi¬ 
cago, M. & St. P. Ry. Co., 165 N. 
W. 867, 139 Minn. 69. 

N.y. —^Wilson V. Long: Island R. Co., 
165 N.Y.S. 918, 178 App.Div. 799. 
Tex.—Payne v. White House Lum¬ 
ber Co., Civ.App.. 231 S.W. 417. 

12 C.J. p 133 note 17, p 134 notes 18, 

21 . 

Baoovery of domnrrago oliargo or 
penalty 

U.S.—Turner, Dennis & Lowry Lum¬ 
ber Co. V. Chicagro, M. & St. P. Ry. 
Co.. Mo.. 46 S.Ct. 530, 271 U.S. 259, 
70 L.Ed. 934, affirming:, D.C., 2 F. 
2d 291. 

77. U.S.—^Powers v. Cady, D.C.La., 
9 P.2d 458—^Freeman v. U. S., C. 
C.A.C 0 I 0 ., 4 F.2d 13. 

Ill.—^Michiyan Cent. R. Co. v. Mc¬ 
Kenna. 236 lll.App. 575. 

Mich.—Anderson v. Chicai:o. M. & St. 
P. Ry. Co.. 176 N.W. 246, 208 Mich. 
424. 

12 C.J. p 134 note 19. 

State or federal oonrt 
The rule applies as indicated in 
the text whether the particular ac¬ 
tion is in a state or a federal court. 
U.S.—Pennsylvania R. Co. v. Son- 
man Shaft Coal Co., 37 S.Ct. 46, 
242 U.S. 120, 61 L.Ed. 188, affirm¬ 
ing Sonman Shaft Coal Co. v. 


Pennsylvania R. Co., 88 A. 746, 241 
Pa. 487. 

Iowa.—Baird Bros. v. Minneapolis & 
St. L. R. Co., 165 N.W. 412, 181 
Iowa 1104. 

7B, Pa.—Langhill v. Pennsylvania 
R. Co., 98 A. 873, 264 Pa. 119. 

12 C.J. p 134 note 20. 

79. U.S.—U. S. ex rel. Sonken-Ga- 
1am ba Corporation v. Missouri- 
Kansas-Tcxas R. Co., D.C.Mo., 21 
F.Supp. 931. 

12 C.J. p 135 note 27. 

80. Utah.—Homer v. Oregon Short 
Line R. Co.. 128 P. 522. 42 Utah 
15. 

12 C.J. p 133 note 14. 

81. Miss.—Gulf, etc., R. Co. v. Bud- 
dendorft, 70 So. 704, 110 Miss. 762, 
L.R.A.1916D 263. 

82. Ga.—^Western, etc., R. Co. v. 
White Provision Co., 82 S.E. 644. 
142 Ga. 246. 

12 C.J. p 133 note 16. 

83w Nev.—Burrus v. Nevada-Califor- 
nia-Oregon R. Co., 146 P. 926, 38 
Nev. 156. 

84. U.S.—U. S. V. Munson S. S. Line. 
D.C.Md., 33 F.2d 211, affirmed. C. 
C.A.. 87 F.2d 681, certiorari grant¬ 
ed 60 S.Ct. 460, 281 U.S. 715, 74 L. 
Ed. 1136, and affirmed 61 S.Ct. 860, 
283 U.S. 48, 75 L.Ed. 830. 

85. Whether Use ooBStitatee ezten- 

BiOB 

Court may determine whether a 
contemplated railroad line is exten¬ 
sion, before determination of. ques¬ 
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tion by interstate commerce commis¬ 
sion.—Texas & P. Ry. Co. v. Gulf. 
C. & S. F. Ry. Co., Tex., 46 S.Ct. 263, 
270 U.S. 266, 70 L.Ed. 678, reversing, 
C.C.A., Gulf, C. & S. F. Ry. Co. v. 
Texa.s & P. Ry. Co., 4 F.2d 904, which 
reversed, D.C., Lancaster v. Gulf, C. 
& S. F. Ry. Co., 298 F. 488, transfer¬ 
red Gulf, C. & S. F. R. Co. v. Texas & 
P. R. Co.. 45 S.Ct. 128, 266 U.S. 588, 
69 L.Ed. 455. 

8a U.S.—Louisville & N. R. Co. v. 
U. S.. D.C.I11., 10 F.Supp. 185. 

Suit for inJnnctioB to restrain order 
dismissed 

U.S.—Louisville & N. R. Co. v. U. 
S., D.C.Ill., 10 F.Supp. 186. 

87. U.S.—Missouri Pac. R. R. Cor¬ 
poration in Nebraska v. Nebraska 
State Ry. Commission, C.C.A.Neb., 
65 F.2d 557, certiorari denied 54 S. 
Ct. 72, 290 U.S. 666, 78 L.Ed. 668. 
Absence of statute or regulation 
In the absence of any statute or 
regulation by the commission as to 
the distance of loading racks from 
the main line of a railroad, and 
where the commission was not con¬ 
sulted as to their location when they 
were established, a suit to enjoin a 
threatened discontinuance of car 
service on the ground that the racks 
were too close to the main line for 
safety need not first be presented to 
the commission.—Hines v. Atlantic 
Refining Co., C.C.A.W.Va., 266 F. 889 
—Hines V. Henaghan, CC.A.W.Va., 
265 F. 831. 
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claim pertains to interstate commerce.®* 

Pending action hy commission. Equitable ac¬ 
tions to restrain the filing or enforcement of rates 
may not be maintained in the courts while a pro¬ 
ceeding between the same parties and involving the 
precise subject matter is pending before the com¬ 
mission.®® Whether a court shall, while the com¬ 
mission is reconsidering the case, render judgment 
in a suit to recover unreasonable charges has been 
held to be a matter within the discretion of such 
court.®® 

§ 148. - Enforcement, Annulment, or En¬ 

joining of Order of Commission 

a. In general 

b. Nature and form of action 

c. Defenses 

d. Jurisdiction and venue 

e. Time to sue, limitations, and laches 

f. Who may sue and parties 

g. Pleading 

h. Evidence 

i. Trial 

j. Relief and grounds therefor 

k. Damages 


l. Costs and attorney's fees 

m. Review 

a. In General 

Under appropriate etatutory provielone certain ordere 
of the Interstate Commerce Act may be enforced; under 
other provisions, orders may be enjoined, annulled, or set 
aside. 

Under applicable provisions of the Interstate 
Commerce Act, orders of the interstate commerce 
commission may be enforced by suit brought in 
an appropriate district court of the United States,®^ 
plaintiff being bound by the award which he seeks 
to enforce,®® at least as to the amount thereof.®® 

Under an applicable statute an order, or a part 
thereof, entered by the interstate commerce commis¬ 
sion may be set aside, annulled, or enjoined in ap¬ 
propriate proceedings brought for that purpose in 
a properly constituted district court of the United 
States,®^ and the requirement of the statute that 
such proceedings be brought in such district court 
is binding on a state suing to annul an order of the 
commission.®® 

b. Nature and Form of Action 

Suits to enjoin or enforce orders of the commission 


88. U.S.—Hocklnff Valley R. Co. v. 
New York Coal Co., Ohio, 217 F. 
727, 132 C.C.A. 387. 

12 C.J. p 133 note 13. 

89. U.S.—Atlantic Coast Line R. Co. 
V. Macon Grocery Co., Ga., 16G F. 
206, 92 C.C.A. 114, reversing. C.C., 
Macon Grocery Co. v. Atlantic 
Coast Lino R. Co., 163 F. 738, and 
affirmed 30 S.Ct. 184, 215 U.S. 601, 
54 L.Ed. 300. 

12 C.J. p 135 note 26. 

Xntra-state rates 

Pending determination of the rea¬ 
sonableness of intra-state rates be¬ 
fore the interstate commerce com¬ 
mission, courts have no Jurisdiction 
to restrain the enforcement of such 
rates on the ground that they con¬ 
stitute an unreasonable discrimina¬ 
tion against interstate commerce.— 
Board of Railroad Com’rs of Slate of 
North Dakota v. Great Northern Ry. 
Co., N.D.. 50 S.Ct. 391. 281 U.S. 412, 
74 L.Ed. 936, reversing Great North¬ 
ern Ry. Co. V. Board of Railroad 
Com’rs of State of North Dakota, D. 
C., 33 F.2d 934. 

90. U.S.—Corray v. Baltimore & O. 

R. Co., D.C.I11., 2 F.Supp. 829. 

91 . U.S.—Baltimore & O. R. Co. v. 
Brady, W.Va., 53 S.Ct. 441, 288 U. 

S. 448, 77 L.Bd. 888, reversing, C. 
C.A.. 61 F.2d 242, certiorari grant¬ 
ed 63 S.Ct. 814, 287 U.S. 696, 77 L. 
Ed. 619. 


92. U.S.—Baltimore & O. R. Co. v. 
Brady, supra. 

Defendant’s right to contest Imma¬ 
terial 

The fact that the statute preserves 
defendant’s right to contest the 
award does not alter the text rule 
since plaintiff, unlike defendant, has 
by proceeding before the commission 
elected to abide by its decision as to 
damages.—Baltimore * O. R. Co. v. 
Brady, W.Va., 63 S.Ct. 441, 288 U.S. 
448. 77 L.Ed. 888, reversing, C.C.A., 
61 F.2d 242, certiorari granted 53 S. 
Ct. 314, 287 U.S. 696, 77 L.Ed. 519. 

93. U.S.—Baltimore & O. R. Co. v. 
Brady, supra. 

94 . U.S.—Alton R. Co. v. U. S., Ill., 
63 S.Ct. 124, 287 U.S. 229, 77 L.Ed. 
275, reversing, D.C., 68 F.2d 399. 

Anthorlslng abandonment of branch 
Suit to enjoin enforcement and set 
aside order of commls.sion authoriz¬ 
ing abandonment of branch railroad 
was held to be the appropriate rem¬ 
edy.—State of Colorado v. U. S., 
Colo., 46 S.Ct. 452, 271 U.S. 163, 70 
L.Ed. 878. 

Xssnanos of certlfloatos 

Because issuing certifleates is not 
a part of the commission’s delegated 
power to regulate commerce, and is 
not an incident of such regulation, 
the special remedy, provided by the 
statute cited in the text, is not avail¬ 
able to review the legality or cor¬ 
rectness of the commission in so do¬ 
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ing.—Great Northern Ry. Co. v. TT. 
S., Minn., 48 S.Ct. 466, 277 U.S. 172, 
72 L.Ed. 838, affirming, D.C., 22 F.2d 
865. 

Violation of commerce act 

The statutory rornedy referred to 
in the text is unavailable under cir- 
cum.'^tances which would render the 
allowance of such remedy a violation 
of procedural provisions of the in- 
terslatf* commerce act, as where, 
after elei-ling to re.Mort to the com¬ 
mission for reparation, an attempt is 
made to recovnr damages under the 
guise of a suit to enjoin an order 
of that body.—Standard Oil Co., In¬ 
diana V. U. S., Ind., 51 S.Ct. 429, 283 
U.S. 235, 75 L.Ed. 999. affirming, D. 
C., Standard Oil Co. v. U. S., 41 F.2d 
836. 

95. U.S.—State of Texas v. Inter¬ 
state Commerce Commission, Tex., 

42 S.Ct. 261, 258 U.S. 158, 66 L.Ed. 

531. 

Status as owner and shipper 

Allegations in a bill to the effect 
that the compl;iinant state owned an 
intra-state railroad and was a ship¬ 
per of freight affected by the rates 
prescribed by the commission which 
are sought to be set aside, do not 
relieve the state of the necessity of 
proceeding in the appropriate dis¬ 
trict court.—State of Texas v. In¬ 
terstate Commerce Commission, Tex., 
42 S.Ct. 261, 258 U.S. 158, 66 L.Ed. 
631. 
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are original and Independent proceedings, and suits to 
enforce reparation awards are actions at law. 

A suit to enforce, or to enjoin the enforcement 
of, an order of the commission is an orig^inal and in¬ 
dependent proceeding.^® Statutory actions to en¬ 
force reparation awards of the interstate commerce 
commission are actions at law®"^ and are not ac¬ 
tions on the award as such.®® A suit brought for 
the purpose of correcting errors in the findings 
made by the commission is not maintainable as a 
suit to enjoin or set aside an order of that body.®® 

c. Defenses 

Only defenses pleaded and proved are available In 
actions on reparation orders, and individual defenses may 
not inure to the benefit of codefendants. 

Only defenses which are pleaded and proved are 
available in actions on reparation awards,^ and an 
individual defense of one of several defendants 
may not inure to the benefit of the others.® That 
an order of the interstate commerce commission is 
not supported by the evidence is available as a de¬ 
fense in an action to enforce a reparation order.® 
A defense on a ground other than that on which 
an order is based is not, however, available in such 
an action.4 That plaintiflf who has paid illegally 


exacted charges or overcharges and is presently en¬ 
titled to maintain a suit for reparation may not 
ultimately be required to bear any monetary loss, 
is no defense to one imposing such charges.® 

d. Jurisdiction and Venue 

(1) In general 

(2) Actions to enforce orders 

(3) Actions to enjoin or set aside orders 

(1) In General 

Applicable federal statutes determine the Jurisdiction 
of courts as respects actions to enforce, annul, or en¬ 
join orders of the interstate commerce commission and 
also the venue of such actions. 

As shown below in subdivisions (2) and (3), the 
jurisdiction of actions for the enforcement, annul¬ 
ment, or enjoining of orders of the interstate com¬ 
merce commission is derived from approjiriate fed¬ 
eral statutes. 

Court of claims. Under statutes providing that 
the interstate commerce commission shall determine 
certain questions relating to interstate commerce, 
the court of claims has no jurisdiction to pass on 
such questions.® 


96. U.S.—Moffat Tunnel Lioag:ue v. 
U. S.. D.C.Del., G9 F.2d 760, af¬ 
firmed 53 S.Ct. 343. 289 U.S. 113, 
77 L.Ed. 1069—State of Florida v. 
TT. S., D.C.Ga., 4 F.Supp. 477, af¬ 
firmed 54 S.Ct. 603, 292 U.S. 1, 78 
L.Ed. 1077. 

12 C.J. p 136 note 43. 

Neither appeal nor petition to review 
“It is not an appeal or a petition 
to review.”—MoiTul Tunnel Leag:ue v. 
U. S., D.C.Del., 69 F.2d 760, 765, af¬ 
firmed 53 S.Ct. 343. 289 U.S. 113, 77 
L.Ed. 1069. 

97. U.S.—Texas & P. Ily. Co. v. 
Fresnillo Co., C.C.A.Tex., 80 F.2d 
144—Cleveland. C.. C. & St. L. Ry. 
Co. V. Blair, C.C.A.I11., 59 F.2d 478, 
atfirminfir, D.C., Blair v. Cleveland, 
C.. C. & St. L. Ry. Co., 45 F.2d 
792. 

96i U.S.—Lewis-Simas-Jones Co. v. 
Southern Pac. Co., 51 S.Ct. 592, 283 
U.S. 654, 76 L.Ed. 1333, reversing 
289 P. 643, 106 Cal.App. 437, cer¬ 
tiorari granted 51 S.Ct. 102, 282 U. 
S. 833, 76 L.Ed. 741. 

99. U.S.—Brady v. Interstate Com¬ 
merce Commission, D.C.W.Va., 43 
P.2d 847, affirmed Brady v. U. S., 
61 S.Ct. 659. 283 U.S. 804, 75 L.Ed. 
1424. 

Effeot of a anit to correct error* 

is equivalent to a review on writ of 
error or appeal which is not avail¬ 
able under the statutory form of 
remedy to enjoin or set aside the 
commission's order.—Brady v. Inter¬ 


state Commerce Commi.ssion, D.C W. 
Va., 43 F.2d 847, affirmed Brady v. 
U. S., 51 S.Ct. 659, 283 U.S. 804, 75 
L.Ed. 1424. 

1. Waiver or estoppel 

U.S.—Montrose Oil Refining Co. v. 
St. Louis-San Francisco Ily. Co., 

U. C.Tex., 25 F.2d 760, affirmed, C.C. 
A., St. Louis-San Francisco Ry. Co. 

V. Montrose Oil & Refining Co., 25 
F.2d 755, certiorari denied 48 S.Ct. 
560, 277 U.S. 698, 72 L.Ed. 1007. 

Z. U.S.—Glens Falls Portland Ce¬ 
ment Co. V. Delaware & H. Co., D. 
C.N.Y., 65 F.2d 971, affirmed, C.C. 
A., 66 F.2d 490, certiorari denied 
Delaware & Hudson Co. v. Glens 
Falls Portland Cement Co., 54 S.Ct. 
132, 290 U.S. 697, 78 L.Ed. 599. 

3. U.S.—^Willamette Iron & Steel 
Works V. Baltimore & O. R. Co., 
C.C.A.Or., 29 F.2d 80, affirming, D. 
C.. 26 F.2d 522. 

4y Pailura to open shorter ronte 

Where reparation claimed and al¬ 
lowed was based on collection of un¬ 
reasonable Joint rates on circuitous 
route, fact that complaint filed with 
commission also complained of fail¬ 
ure to open shorter route was no de¬ 
fense for participant in joint rates 
whose lines were not embraced with¬ 
in shorter route.—Glens Falls Port¬ 
land Cement Co. v. Delaware A H. 
Co., C.C.A.N.Y., 66 F.2d 490, affirm¬ 
ing, D.C., 55 P.2d 971, certiorari de¬ 
nied Delaware & H. Co. v. Glens 

552 


Falls Portland Cement Co., 54 S.Ct. 
132, 290 U.S. 697, 78 L.Ed. 599. 

5. U.S.—Adams v. Mills, Ill., 62 S. 

Ot. 589, 286 U.S. 397, 76 L.Ed. 1184, 
reversing, C.C.A., Adams v. Mel- 
lan, 51 F.2d 620, affirming, D.C., 39 
P.2d 80, and certiorari granted 52 
S.Ct. 208, 284 U.S. 614, 76 L.Ed. 625. 
Eeason for mle 

One who collects such charges 
should not be permitted to retain 
the illegal profit, but the only one 
who can regain it is the one who 
stood in relation to the eolh*ctor and 
paid such charges.- Wyoming Sugar 
Co. V. Davis. D.C.Wyo., 7 F.2d 622. 
Belmharsement; dlstrlhntioB. of 
damages 

“Neither the fact of subsequent re¬ 
imbursement by the plaintiffs . . . 

nor the disposition which may here¬ 
after be made of the damages recov¬ 
ered is any concern to the wrong¬ 
doers.”—^Adams v. Mills, Ill., 62 S. 
Ct. 589. 286 U.S. 397, 76 L.Ed. 1184, 
reversing, C.C.A., Adams v. Mellan, 
61 F.2d 620, affirming, D.C., 39 F.2d 
80, and certiorari granted 62 S.Ct. 
208, 284 U.S. 614, 76 L.Ed. 526. 
a U.S.—Missouri Pac. R. Co. v. U. 

S.. 71 C1.C1. 650. 

Bates for oarrlage of troops 
U.S.— Missouri Pac. R. Co. v. U. S.. 
supra. 

Bates for oarrlage of mails 

U.S.—Pere Marquette Ry. Co. v. U. 
S.. 69 Ct.Cl. 538—Missouri Pac. R. 
Co. v. U. S., 59 Ct.Cl. 524. 
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Venue. Statutory provisions prescribing the ven¬ 
ue of suits to enjoin, set aside, or annul orders of 
the interstate commerce commission must be com¬ 
plied with.*^ 

(2) Actions to Enforce Orders 

Appropriate diitrict courts of the United States have 
Jurisdiction of suits to enforce orders of the interstate 
commerce commission. 

Under appropriate provisions of the Interstate 
Commerce Act, the proper district court of the 
United States has jurisdiction of suits to enforce 
orders of the interstate commerce commission.* 
The federal courts alone have jurisdiction to en¬ 
force the findings, conclusions, and orders of the in¬ 
terstate commerce commission, the commission it¬ 
self having no authority to enforce its decision or 
award,® and the state courts being without juris- 
diction,^® except, under the amendment of 1910, to 
enforce orders of reparation.il 

Under statutory provisions authorizing suits to 
enforce orders of the interstate commerce commis¬ 
sion in the judicial district in which the violation 


of an order may occur, all parties to a joint agree¬ 
ment for unlawful rates constituting a violation 
within a particular district have been held to be 
within the jurisdiction of the court for that dis¬ 
trict.!® The federal court in the district where 
complainant resides may not, however, acquire ju¬ 
risdiction to enforce a reparation order against a 
defendant in another district.i® 

That one participating in the transportation of 
goods was not subject to the jurisdiction of the in¬ 
terstate commerce commission when it made its or¬ 
der does not deprive the prescribed district court of 
its jurisdiction of an action to enforce such order 
against one which was within the jurisdiction of 
the commission ;14 nor can a court be deprived of 
jurisdiction by any supposed admissions in the com¬ 
plaint filed with the commission."** Neither can a 
district court which has jurisdiction of a suit to 
enforce a final order of the interstate commerce 
commission be deprived thereof by an order of the 
commission granting a rehearing."* * 

Law side of court. Orders providing for repa- 


ftalmlmritmeiLt for doflclts undor 
fodoral control 

IT S.—Nlaffara Junction Hy. Co. v. 
U. S.. 66 Ct Cl. 204--Wyandotte 

Terminal R. R. Co. v. U. S.. 64 Ct. 
Cl. 329, certiorari denied 48 S.Ct. 
323, 276 U.S. 630, 72 I..Ed. 740. 

7. U.S.—Skinner & Eddy Corpora¬ 
tion v. U. S., Or., 39 S.Ct. 375, 249 
U.S. 657, 63 L.Ed. 772—MeUean 
Lumber Co. v. U. S., D.C.Tenn., 237 
P. 460. 

Besidence and location of office 

Venue of a particular action to en¬ 
join an order of the commission was 
held to be laid properly in a district 
wherein three of four petitioners, on 
whose complaint proceedinRs were 
had before the commission, resided, 
and, where the fourth had its princi¬ 
pal oflfice.—McLean Ijumber Co. v. U. 
S., D.C.Tenn., 237 F. 460. 

8 . U.S.—Gulf, M. & N. R. Co. v. Mer¬ 
chants’ Specialty Co., C.C.A.Miss., 
50 F.2d 21. 

12 C.J. p 135 note 33. 

Bower of oongreea as baele 

The power of congress to exercise 
exclusive control of interstate com¬ 
merce as the basis of Jurisdiction of 
suits to enforce orders of the com¬ 
mission Is sufficient to sustain the 
court’s Jurisdiction, independent of 
the citizenship of the parties.—Tole¬ 
do, A. A. & N. M. R. Co. V. Pennsyl¬ 
vania R. Co., C.C.Ohio, 54 F. 730, 19 
L.R.A. 387, appeal dismissed 14 S. 
Ct. 123, 160 U.S. 393, 87 L.Ed. 1120 
—12 C.J. p 186 note 83. 

Original moohanism lasffootlvo 
The mechanism provided by the 


original Interstate Commerce Act for 
the enforcement of the orders of the 
commission was very ineffective and 
unsatisfactory, and it has been the 
purpose of subsequent amendments 
to make the remedial processes of 
the act more speedy and efficacious. 
—Baltimore & O. R. Co. v. U. S., Md., 
30 S.Ct. 164, 215 U.S. 481, 54 L.Ed. 
292—12 C.J. p 135 note 32. 
Necessity and snfficiency of notice to 
carrier 

"Where initial process and inti*r- 
state commerce commission’s reporl, 
holding complainant entitled to n*pn- 
ration order, were properly served on 
railroad, actual notice of subsequent 
formal reparation order was suffi¬ 
cient, even if order was not properly 
served.—Glens Falls I’ortland Ce¬ 
ment Co. V. Delaware & Hudson Co., 
C.C.A.N.Y., 66 F.2d 490, affirming. D. 
C., 55 F.2d 971, certiorari denied Del¬ 
aware & Hud.son Co. v. Glens Falls 
Portland Cement Co., 54 S.Ct. 132, 
290 U.S. 697, 78 L Ed. 599. 

9. U.S.—Tift V. Southern R. Co., C. 
C.Ga., 123 F. 789—Kentucky, etc., 
Bridge Co. v. Louisville, etc., R. 
Co., C.C.Ky., 37 F. 567, 2 L.R.A. 
289, 2 Int.Com.Rep. 351, appeal dis¬ 
missed 13 S.Ct. 1048, 149 U.S. 777, 
37 L.Ed. 964—Matter of Alleged 
Excessive Freight Rates, etc., 3 
Int.Com.Rep. 151. 

10. Ohio.—Ohio Dairy Co. v. Lake 
Shore & M. S. Ry. Co., 7 Ohio N. 
P.,N.S., 451. 

12 C.J. p 135 note 80. 

11. U.S.—R. J. Darnell v. Illinois 
Cent. R. Co., C.C.Tenn., 190 P. 656. 
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error dismissed 32 S.Ct. 760, 225 
IT.S. 243. 56 LEd. 1072. 

18. U.S. — Int<‘rstate Commerce 
Cornrnn. v. Western New York, 
etc., R. Co., C.C.l’a.. 82 F. 192— 
Interstate Commerce Commn. v. 
Southern Pac. Co., C.C.Colo., 74 F. 
42. 

13. Beazoa for rule 

Process doc-s not run beyond the 
district of the federal court from 
which issued, thus precluding acqui¬ 
sition of jurisdiction over defendant 
in another dislric*t.—Grauslein v. 
Rutland R. Co.. D C.Mass.. 256 P. 409. 

14. U..S.—News Syndic-ate Co. v. 
New York Ci-nt R ('o., 48 S.Ct. 39, 
275 US. 179. 72 L.Ed. 225. motion 
denied 48 S.Ct. 206, 72 L.Ed. 1016. 

Part of transportation la Canada 

Suit may t»e maintuined against 
United .States carrier on interstate 
<'ommerce eoniniission’s order award- 
inp damages for exi’esaive through 
rale <“()vermg transportation in Can¬ 
ada and United Slates.—News Syn¬ 
dicate Co. v. New York Cent. R. Co., 
supra. 

IBw U.S—Cincinnati. H. & D. R. Co. 
V. Interstate Commerce Commn., 
Ohio, 27 S('t. 648, 206 U.S. 142, 61 
L.Ed. 995, affirming, C.C., Inter¬ 
state ('omnieree Commission v. 
Cincinnati. H. & D. R. Co., 146 F. 
559. 

19. U.S.—Gulf, M. & N. R. Co. v. 
Merchants’ Specialty Co., C.C..\. 
Miss., 50 F.2d 21. 
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ration for injuries inflicted can be enforced only on 
the law side of the court.i'^ 

Complaint as basis of jurisdiction. When a case 
reaches the district court on complaint of the com¬ 
mission, this complaint is the basis of the jurisdic¬ 
tion of the court,^* and the good faith of the com¬ 
plaint cannot be attacked by impeaching the good 
faith of those who petitioned the commission for 
action.^^ An allegation that one of the parties to a 
joint traflic agreement is violating the order of the 
commission is a suffleient complaint against all such 
parties, giving the court jurisdiction.20 

(3) Actions to Enjoin or Set Aside Orders 

Under appropriate statutory proviaione three-judge 
diitrlct courts of the United Statei have jurisdiction of 
suits to enjoin, annul, or set aside orders of the Interstate 
commerce commission. 

Under the Urgent Deficiencies Act, Oct. 22, 1913, 
c 32, 28 U.S.C.A. § 41, abolishing the commerce 
court and transferring its jurisdiction to a specially 
constituted district court, the court thus set up has 
jurisdiction of suits to enjoin, annul, or set aside 
orders of the interstate commerce commission.^! 


The three-judge court thus provided for is, how¬ 
ever, one of limited jurisdiction, being under ex¬ 
press provisions of the statute limited to cases 
brought to enjoin, set aside annul, or suspend orders 
of the commission.22 Moreover, the power of such 
district courts is no greater than that of the super¬ 
seded commerce court,23 and is confined to deter¬ 
mining whether the commission’s order violates the 
constitution, or exceeds the power delegated by 
statute, or is an exercise of power so arbitrary as 
virtually to transcend the authority confcrred.2^ 
The three-judge court has no jurisdiction of a suit 
which is brought ostensibly under that statute but is 
in reality a suit calculated to evade by indirection 
provisions of the Interstate Commerce Act requir¬ 
ing that claimants elect either to proceed before the 
commission or by the action at law contemplated by 

that statute.25 

The orders of the interstate commerce commis¬ 
sion are not subject to injunction under the general 
equity powers of the federal courts,2® particularly 
where, because of compliance with such orders, 
questions relating thereto have become moot.27 


IT. U.S.—Southern Pac. Co. v. Gold¬ 
field Cons. Milling, etc., Co., Cal., 
220 P. 14, 135 C.C.A. 590—Inter¬ 
state Commerce Commn. v. West¬ 
ern New York, etc., R. Co., C.C.Pa., 
82 F. 192. 

18. U.S.—Sandusky-Portland Ce¬ 
ment Co. V. Baltimore, etc., R. Co., 
Ind., 187 F. 583, 111 C.C.A. 489. 

12 C.J. p 136 note 40. 

19. U.S. — Interstate Commerce 
Commn. v. Detroit, etc., R. Co., C. 
C.Mich., 67 P, 1006, reversed on 
other grounds 74 P. 803, 21 C.C.A. 
103, affirmed 17 S.Ct. 986, 167 U.S. 
633, 42 L.Ed. 306. 

20. U.S. — Interstate Commerce 
Commn. v. Western New York, etc., 
R. Co., C.C.Pa., 82 P. 192. 

21. U.S.—U. S. V. Chicago, M., St. 

P. & P. R. Co., Ill., 61 S.Ct. 169, 
289 U.S. 311, 75 L.Ed. 359, affirm¬ 
ing. D.C., Chicago, M., St. P. A P. 
R. Co. V. U. S., 33 F.2d 682. | 

Bss jndloata 

On an original bill to review an 
order of the interstate commerce 
commission, a finding that Jurisdic¬ 
tion exists for such purpose is not 
res Judicata on the question of Juris¬ 
diction to review subsequent action 
of the commission.—U. S. v. Atlan¬ 
ta, B. A C. R. Co., Ga., 51 S.Ct. 237, 
282 U.S. 622, 76 Li.Ed. 613, reversing. 
D.C., Atlanta, B. A C. R. Co. v. U. S., 
87 F.2d 401. 

22. U.S.—Manhattan Transit Co. v. 
U. S.. D.C.Mass., 24 F.Supp. 174— 
Shannahan v. U. S., D.C.lnd., 20 F. 
Supp. 1002. 


Determialag nature of oanse 

In the absence of a reviewable or¬ 
der by the commission, the three- 
judge court referred to cannot even 
determine whether there is stated an 
equitable cause of action which 
would entitle plaintiff to relief in 
the ordinary district court of the 
United States.—Shannahan v. U. S., 
supra. 

23. U.S.—Brady v. Interstate Com¬ 
merce Commission, D.C.W.Va., 43 
F.2d 847, affirmed Brady v. U. S., 
51 S.Ct. 659, 283 U.S. 804, 76 L.Ed. 
1424—Standard Oil Co. v. U. S., 
D.C.lnd., 41 F.2d 836, affirmed 
Standard Oil Co., Indiana v. U. 
S., 51 S.Ct. 429, 283 U.S. 235, 76 
L.Ed. 999—Chesapeake A O. Ry. 
Co. V. U. S., D.C.W.Va., 36 F.2d 
769. affirmed 61 S.Ct. 337, 283 U.S. 
35, 75 L.Ed. 824. 

Ponnorly j 

(1) Under provisions of the Inter-I 
state Commerce Act, as amended by I 
the act of June 29, 1906, equitable 
Jurisdiction to entertain, hear, and 
determine suits to annul or to enjoin 
the enforcement of orders of the in¬ 
terstate commerce commission was 
conferred upon the then circuit 
courts of the United States.—South¬ 
ern R. Co. V. Tift, Ga., 27 S.Ct. 709, 
206 U.S. 428, 61 L.Ed. 1124, 11 Ann. 
Cas. 846—Missouri, etc., R. Co. v. 
Interstate Commerce Commn., C.C. 
Mo., 164 F. 646. 

(2) This Jurisdiction was subse¬ 
quently transferred to, and inhered 
in, the commerce court, while the act 
creating that court was in force.— 
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Interstate Commerce Commn. v. Bal¬ 
timore, etc., R. Co., Com.Ct., 32 S.Ct. 
742. 225 U.S. 326, 66 L.Ed. 1107. 

12 C.J. p 136 note 39 [a]. 

24. U.S.—Chesapeake A O. Ry. Co. 
V. U. S., D.C.W.Va., 36 P.2d 769, 
affirmed 61 S.Ct. 337, 283 U.S. 36, 
75 L.Ed. 824. 

Restraining issnanoe of orders 

This statutory court has no Juris¬ 
diction to enjoin the commission 
from issuing orders.—Manhattan 
Transit Co. v. U. S., D.C.Mass., 24 
F.Supp. 174. 

25. U.S.—Standard Oil Co., Indiana 
v. U. S., Ind., 61 S.Ct. 429, 283 U. 
S. 236, 76 L.Ed. 999, affirming, D. 
C., Standard Oil Co. v. U. S., 41 F. 
2d 836. 

26. U.S.—U. S. V. Kansas City 
Southern Ry. Co., Mo., 48 S.Ct. 140, 
275 U.S. 500, 72 L.Ed. 394, revers¬ 
ing, D.C., Kansas City Southern 
Ry. Co. v. U. S., 19 P.2d 691. 

Reason for rule 

In conducting its investigations 
and making its reports, the commis¬ 
sion acts under a specifically delegat¬ 
ed legislative power of regulation by 
congress, which power is not subject 
to injunction except as prescribed by 
statutory provisions.—U. S. v. Los 
Angeles A S. L. R. Co., Cal., 47 S.Ct. 
413, 278 U.S. 299, 71 L.Ed. 651, re¬ 
versing, D.C., Los Angeles A S. L. 
R. Co. V. U. S., 8 F.2d 747. 

27. U.S.—Louisiana Development Co. 
v. U. S.. D.C.La., 18 F.Supp. 629. 
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Legislative and permissive order. That an order 
of the interstate commerce commission is legislative 
in character and is permissive does not deprive the 
courts of jurisdiction to review such order.28 

Permissive or mandatory order. That an order 
of the commission is permissive rather than manda¬ 
tory does not deprive a properly constituted court 
of its jurisdiction of a suit to enjoin and set such 
order aside.** 

Equity side of court, A suit to enjoin and annul 
an order of the interstate commerce commission is 
cognizable only in a court of equity and not at 
law.®* 

Whole or part of order. Under express statutory 
provisions authorizing suits to enjoin, annul, or set 
aside orders of the interstate commerce commission, 
the properly constituted federal court has jurisdic¬ 
tion to give such relief either with respect to the 
whole or a part of an order.®^ For example, such 
court has jurisdiction to grant relief as to so much 
of an order as is found to be invalid.®* Moreover, 
where relief is given only as to part of an order it 
is immaterial whether the order in question is sev¬ 
erable.®® It should be noted, however, as indicated 
infra subdivision j of this section, that there exists 
authority to the effect that in granting relief the 
court is limited to approval or disapproval of the 
order without power to modify or correct it. 

Counterclaim, In a statutory suit to set aside an 
order of the interstate commerce commission, where 
the issue between the original parties is confined lo 
the validity of the order, a counterclaim based on 
statutory provisions for the prevention of a viola¬ 


tion of the commission’s order is not within the ju¬ 
risdiction of the court, particularly where the coun¬ 
terclaim does not arise out of the transaction that 
is the subject of the suit and is not germane or re¬ 
lated to it.®^ 

Jurisdiction of parties. In determining whether 
the court has jurisdiction of the parties in a statu¬ 
tory suit to enjoin an order of the interstate com¬ 
merce commission, the residence of the persons 
making application for such order is to be regard¬ 
ed.®® 

Exhausting other remedies. In accordance with 
general principles, see the C.J.S. title Equity § 22, 
also 21 CJ. p 41 notes 45-48, a suit to restrain the 
enforcement of a reparation award is not within 
the general equity jurisdiction of federal courts, 
where plaintiff has an adequate remedy at law.®® 
So, the jurisdiction of a federal court cannot be in¬ 
voked in an action to enjoin the operation of an 
order prior to the time that plaintiff exhausts his 
remedies before the commission.®^ Whether relief 
shall he denied on the ground that plaintiff has not 
availed himself of all possible administrative reme¬ 
dies before the commission has, however, been held 
to be a matter of judicial discretion.®® Of course, 
where the contention is that the order of the com¬ 
mission is void because it has exceeded its statutory 
powers, subsequent resort to that body for redress 
is not essential to the jurisdiction of the courts in 
suits to enjoin the enforcement of such order.®* 

Necessity for **ordef^*; affirmative and final or^ 
der. It is essential to the jurisdiction of the court 
in suits to enjoin, annul, or set aside orders of the 
commission that there actually exist an “order, 


28ii IT.S.—Chicago Junction Case, 

111., 44 S.Ct. 317, 264 U.S. 268, 68 
L..Ed. 667. 

29. U.S.— New York Cent. Securities 
Corporation v. U. S., D.C.N.Y., 54 
F.2d 122. affirmed 63 S.Ct. 45, 287 
U.S. 12. 77 L.Ed. 138->State of 
Louisiana ex rcl. Saint v. Morgan’s 
Louisiana & T. R. & S. S. Co., D. 
C.La., 18 F.2d 646. 

30. U.B.*'Delaware & H. R. Corpo¬ 
ration V. U. S., D.C.Pa., 19 F.Supp. 
700. 

31. U.S.-—Maher v. U. S., D.C.Or., 23 
F.Supp. 810. 

32. U.S.—U. S. V. Chicago, M., St. 
P. & P. R. Co.. Ill., 61 S.Ct. 169, 
282 U.S. 311. 75 L.Ed. 369. af¬ 
firming, D.C., Chicago, M.. St. P. & 
P. R. Co. V. U. S., D.C., 33 P.2d 682. 

38. U.S.—U. S. V. Chicago. M., St. 
P. & P. R. Co., supra. 
VaoomstitntiOBal oondltion attach¬ 
ed to an order may be enjoined, ir¬ 
respective of whether such condi¬ 


tion is severable from the remain¬ 
der of the order, a.s where an order 
approves Issuanre of seeuritics on 
condition that a ceilain fund over 
which the commis.^ion had no Juris¬ 
diction he impounded.—U. S. v. Chi¬ 
cago, M., St. P. & P. R. Co., supra. 

34. U.S.—Powell V. TT. S., Ga.. 67 S. 
Ct. 470, 300 U.S. 276, 81 L.Ed. 643, 
reversing, D.C., 12 F.Supp. 938. 

35. U.S.—Skinner & Eddy <\)rpora- 
tion V. U. S.. Or., 39 S.Ct. 375, 249 
U.S. 557, 63 L.Ed. 772. 

36. U.S.—Pittsburgh & W. V. Ry. 
Co. V. U. S., IXC.Pa., 6 F.2d 646. 

37. U.S.—-U. S. V. Illinois Cent. R. 

Co., Del., 64 S.Ct. 471, 291 U.S. 467, 
78 L.Ed. 909, reversing, D.C., Illi¬ 
nois Cent. R. Co. v. U. S., 3 F.Supp. 
1006—Board of Public Utility 

Com’rs of New Jersey v. U. S.. D.C. 
N.J., 21 F.Supp. 643. 

38. U.S.—-U. S. V. Abilene & S. Ry. 
Co., Kan., 44 S.Ct. 666, 265 U.S. 274, 
68 L.Ed. 1016, affirming, D.C., Abi¬ 
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lene & S. Ry. Co. v. U. S., 288 F. 
102 . 

39. U.S.—Skinner & Eddy Corpora¬ 
tion V. U. S., Or., 39 S.Ct. 376, 249 
U.S. 557, 63 L.Ed. 772. 

40l U.S.—Shaiinalian v. U. S., Ind., 
58 SCI 732, 303 U.S. 696, 82 L.Ed. 
1039. aflirming, D.C., 20 F.Supp. 
1002—Alton R. Co. v. U. S., 111., 53 
S.Ct 124, 287 U.S. 229, 77 L.Ed. 
275, reversing, D.C., 68 P.2d 399— 
U. S. v. Atlanta, B. & C. R. Co., 
Ga, 51 S.Ct. 237, 282 U.S. 622, 75 
L.Kd. 513, reversing, D.C., Atlanta 
B. &. C. R. Co. V. U. S., 37 P.2d 401. 
Action of commisBion ooBBtltating 
“order** within text rule.—Alton R. 
Co. V. IT. S.. 111., 53 S.Ct. 124, 287 U. 
S. 229, 77 L.Ed. 276, reversing, D.C., 
68 F.2d 399. 

Mere finding on which an order 
might have been based is not an “or¬ 
der” within the text rule.—Shanna- 
han V. U. S., D.C.Ind., 20 F.Supp. 
1002. 
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that such order have definite relation to transporta- i So, it is essential to the jurisdiction of the court in 
tion'*^ and be of the type contemplated by statute.^- | such suits that the order in question be affirmative^* 


Kar* raport not followed by a 
formal order is not an “order” with¬ 
in the meaning of the text.—U. S. v. 
Atlanta, B. & C. R. Co., Ga., 61 S.Ct. 
287, 282 U.S. 622, 75 L.Ed. 613, re¬ 
versing, D.C., Atlanta, B. & C. R. Co. 
V. U. S., 37 F.2d 401. 

Tentative valuation placed by the 
commission on the property of a car¬ 
rier does not constitute the requi¬ 
site order.—Delaware & Hudson Co. 
V. U. S., D.C.N.Y., 295 P. 668, affirm¬ 
ed 46 S.Ct. 163, 266 U.S. 438, 69 L.Ed. 
369. 

Curing defect 

The lack of power to review the 
action of the commission because of 
the absence of any order cannot be 
cured by bringing suit in the form 
of a supplemental rather than a new 
bill.—-U. S. V. Atlanta, B. & C. R. Co., 
Ga., 51 S.Ct. 237, 282 U.S. 622, 75 L. 
Ed. 613, reversing, D.C., Atlanta, B. & 
C. R. Co. V. U. S.. 37 P.2d 401. 

41. U.S.—Home Furniture Co. v. U. 
S.. Tex.. 46 S.Ct. 545, 271 U.S. 456, 
70 L.Ed. 1033, affirming, D.C., 2 F. 
2d 765. 767. i 

4^8. U.S.—Shannahan v. U. S.. Ind., 

68 S.Ct. 732. 303 U.S. 696, 82 L.Ed. 
1039, affirming, D.C., 20 F.Supp. 
1002—U. S. V. Griffin, Ga., 68 S.Ct. 
601, 303 IT.S. 226, 82 L.Ed. 764. 

Pining' time for hearing 

An order fixing a future day for 
hearing of complaint.s for failure to 
furnish cattle cars on demand is not 
the type of order contemplated.— 
U. S. V. Illinois Cent. R. Co., Ill., 37 
S.Ct. 584, 244 U.S. 82, 61 L.Ed. 1007. 

Issuance of certificate by the com¬ 
mission does not eon.stilute the re¬ 
quisite order within the statute, not¬ 
withstanding any question of the 
eonelusiveness of such certificate.— 
Great Northern Ry. Co. v. U. S., 
Minn., 48 S.Ct. 466, 277 U.S. 172, 72 
L.Ed. 838, affirming, D.C., 22 F.2d 
865. 

Separation orders have been held 
not to be the type contemplated by 
the statute.—Wisconsin Bridge & 
Iron Co. V. Illinois Terminal Co., C. 
C.A.I11., 88 P.2d 469—Baltimore & 
O. R. Co. V. U. S.. C.C.A.Del., 87 P. 
2d 605, dismissing appeal, D.C., 12 
F.Supp. 261—Brady v. Interstate 
Commerce Commission, D.C.W.Va., 43 
F.2d 847, affirmed Brady v. U. S., 51 
S.Ct. 669, 283 U.S. 804, 75 L.Ed. 1424. 

Criminal liabiUty 

(1) That criminal prosecution may 
follow the disregard of determina¬ 
tion by the commission may not 
bring such determination within the 
Jurisdiction of the courts when not 
otherwise such an “order" as is con¬ 
templated by the statute.—Shanna¬ 


han v. U. S., Ind., 68 S.Ct. 732, 303 
U.S. 596, 82 L.Ed. 1039, affirming. D. 
C.. 20 F.Supp. 1002. 

(2) In a particular case, however, 
it was held that where disobedience 
of the commission’s order would sub- 
ject one to criminal liability for fail¬ 
ure to make a correct entry and the 
keeping of a record other than that 
approved by the commission, the or¬ 
der was within the Jurisdiction of a 
court to review under the statute.— 
Atlanta, B. & C. R. Co. v. U. S.. D.C. 
Ga.. 28 F.2d 885. 

43l U.S.—Shannahan v. U. S., Ind., 
58 S.Ct. 732, 303 U.S. 596, 82 L.Ed. 
1039, affirming, D.C., 20 F.Supp. 
1002—U. S. V. Baltimore & O. R. 
Co., Ohio. 65 S.CI. 268, 293 U.S. 4.54, 
79 L.Ed. 587, affirming, D.C., Balti¬ 
more & O. R. Co. V. U. S., 5 F. 
Supp. 929—Interstate Commerce 

Commission v. U. S. ex rel. Camp¬ 
bell. 53 S.Ct. 607, 289 U.S. 385, 77 
L.Ed. 1273, reversing U. S. ex rel. 
t'ampbell V. Interstate Commerce 
Com miss loui 63 F.2d 358, G1 App.D. 

C. 382. certiorari granted Inter¬ 
state Commerce Commission v. U. 
S. ex rel. Campbell. 53 S.Ct. 624, 
289 U.S. 714, 77 L.Ed. 1467—Alton 

R. Co. V. U. S., 111., 53 S.Ct. 124, 
287 U.S. 229, 77 L.Ed. 275, revers¬ 
ing, D.C., 58 P.2d 399—Standard 
Oil Co., Indiana v. U. S., Ind., 51 

S. Ct. 429, 283 U.S. 2:».5. 75 I...Ed. 

999, affirming, D.(!., Standard Oil 
Co. V. U. S., 41 F.2d 836—Manufac- 
lurcr.s’ Ry. Co. v. U. S., Mo., 38 
S.Ct. 383, 246 U.S. 457, 62 L.Ed 

831—Proctor & Gamble v. U. S., 
Coin.Ct., 32 S.Ct. 761, 225 U.S. 282, 
56 L.Ed. 1091—Norfolk & W. Ry. 
Co. V. U. S., D.C.Va., 52 F.2d 967, 
affirmed 53 S.Ct. 5J, 287 U.S. 134, 
76 L.Ed. 218—Brady v. Interstate 
Commerce Commission, D.C.W.Va., 
43 F.2d 847, affirmed Brady v. U. 
S., 61 S.Ct. 659, 283 U.S. 804, 76 L. 
Ed. 1424—Standard Oil Co. v. U. 
S., D.C.lnd., 41 F.2d 836, affirmed 
Standard Oil Co., Indiana, v. U. S., 
51 S.Ct. 429, 283 U.S. 235, 75 L.Ed. 
999—Maher v. IJ. S., D.C.Or., 23 F. 
Supp. 810—Diamond Tank Trans¬ 
port V. U. S., D.C.Wash., 23 F.Supp. 
497—Missouri Pac. R. Co. v. U. S., 

D. C.Mo., 16 F.Supp. 752—George 
Allison & Co. V. U. S.. D.C.N.Y., 12 
F.Supp. 862, affirmed 56 S.Ct. 175, 
296 U.S. 546. 80 L.Ed. 387, rehear¬ 
ing denied 56 S.Ct. 307, 296 U.S. 
664, 80 L.Ed. 474—^Algoma Coal & 
Coke Co. V. U. S., D.C.Va.. 11 F. 
Supp. 487. 

D.C.—Southern Transp. Co. v. Inter¬ 
state Commerce Commission, 47 F. 
2d 411, 60 App.D.C. 49. certiorari 
denied 61 S.Ct. 669, 283 U.S. 860, 
75 L.Ed. 1468. 

12 C.J. p 136 note 39 [a] (3). 
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Xeason for mlo 

“It would be futile for a court to 
set aside an order which does not 
require some action to be taken."— 
Crancer v. U. S.. D.C.Mo.. 23 F.Supp. 
690, 691. 

“Any order’* not eqnlvalent to “every 
order*’ 

Statutory provisions conferring 
Jurisdiction of suits to enjoin or an¬ 
nul “any order” of the Interstate 
commerce commission do not con¬ 
template “every order" of that body 
but only such orders as compel “the 
doing or abstaining from doing of 
acts embraced by a previous affirma¬ 
tive command of the Commission."— 
New York. O. & W. Ry. Co. v. U. S., 
D.C.N.Y.. 14 P.2d 850, affirmed 47 S. 
Ct. 334, 273 U.S. 652, 71 L.Ed. 823. 
3fo Jnrlediotion by indirection 

(1) Where a statutory three-Judge 
district court lacks jurisdiction to 
entertain a suit to set aside a com¬ 
mission order because it is negative 
in form, such Jurisdiction cannot be 
conferred by indirection, as by devi¬ 
ous method of assailing in one step 
preliminary finding on which dam¬ 
ages awarded must be computed and 
postponing to later proceeding ac¬ 
tual prayer for additional reparation. 
—George Allison & Co. v. U. S., D.C 
N.y., 12 F.Supp. 862, affirmed 56 S. 
Ct. 175, 296 U.S. 546, 80 L.Ed. 387, 
rehearing denied 56 S.Ct. 307, 296 
U.S. 6G4, 80 L.Ed. 474. 

(2) Mandamus is, likewise, outside 
the Jurisdiction of the court.s where 
the effect of the writ would be to 
permit an indirect review of a nega¬ 
tive order e.ontrary to the policy of 
the law which denies Jurisdiction 
in a direct judicial review i»y way of 
a suit to set aside or annul such or¬ 
ders.—Interstate Commerce Commis¬ 
sion V. U. S. ex rel. Campbell, 53 S. 
Ct. 607, 289 U.S. 386, 77 L.Ed. 1273, 
reversing U. S. ex rel. Campbell v. 
Interstate Commerce ("ommission, 63 
F.2d 358, 61 App.D.C. 382, certiorari 
granted Interstate Commerce Com¬ 
mission V. U. S. ex rel. Campbell, 53 
S.Ct. 524. 289 U.S. 714, 77 L.Ed. 1467. 
Danying relief la part or dlemleelag 

complaint 

An order which denies relief in 
part, or which dismisses the com¬ 
plaint, is within the Jurisdiction of 
the court. The fact that the court 
takes Jurisdiction of a proceeding to 
set aside such order does not con¬ 
stitute usurpation by the court of 
the functions of the commission.— 
Alton R. Co. V. U. S., Ill., 53 S.Ct. 
124, 287 U.S. 229, 77 L.Ed. 276. re¬ 
versing, D.C.. 68 F.2d 399. 

“Xeoord of completed act” 

A suit to annul an order was held 
to be within the Jurisdiction of the 
proper statutory court, where the 
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and In determining whether there exists 

an “order” by the commission capable of conferring 
jurisdiction of a suit for injunction or annulment, 
it is the action taken by the commission rather than 
the name which that body gives to its action that is 
to be regarded.^® Similarly, it is the effect of the 
commission’s order rather than the form of the lan¬ 


guage in which it is couched that is determinative of 
the question whether such order is in the requisite 
affirmative form,^® an order having the effect of 
granting the relief sought from the commission be¬ 
ing affirmative,^*^ and an order refusing to grant 
such relief being negative.^® 


order sousht to be annulled was in 
substance and efTcct an affirmative 
one. as a{?ainst the contention that 
the court had no jurisdiction l)e- 
cause the order in question was 
merely "a record of a completed act.” 
—Powell V. U. S., Ga., 57 SCI. 470, 
300 U.S. 276, 81 L.Kd. 643, reversing. 
D.C., 12 F.Supp. 038. 

Orders afflrmatlve within text rale 

(1) An order requiring a railroad 
to establish and maintain new and 
hif^her rates was held to be an af¬ 
firmative order within the text rule. 
—McLiean Lumber Co. v. U. S., D.C. 
Tenn., 237 F. 460. 

(2) An ordi'r which permits and 
authorizes carriers to apply a parti¬ 
cular rule has been held to be af¬ 
firmative within the rule .stated in 
the text.—U. S. V. New River Co., W. 
Va., 44 S.Ct. 610, 265 U.S. 533, 6S L. 
Ed. 1165, revensing. D C.. New River 
Co. V. Chesapeake & O. Ry. Co., 293 
F. 460. 

Particular negative orders within 
the text rule have been held to in¬ 
clude: 

(1) Order merely dismissing com¬ 
plaints without commanding any ac¬ 
tion.—Standard Oil Co., Indiana, v. 
U. S., Ind., 51 S.Ct. 429, 283 U.S. 
2.15. 75 L.Ed. 999. affirming, D.C.. 
Standard Oil Co. v. U. S., 41 F.2d 836 
—Crancer v. U. S., D.C.Mo., 23 F. 
Supp. 690—Lehigh Valley R. Co. v. 
U. S.. D.C.Pa., 234 F. 682, affirmed 
37 S.Ct. 397, 243 1T.,S. 412, 61 L.Ed. 
819. 

(2) Order refusing to increase an 
allowance to a carrier under the 
Railway Pay Act.—U. S. v. Griffin, 
Ga.. 58 S.Ct. 601, 303 U.S. 226, 82 
L.Ed. 764. 

(3) Order denying a certificate of 
public necessity and convenience.— 
Piedmont & N. Ry. Co. v. U. S., S.C., 
BO S.Ct. 192, 280 U.S 469, 74 L.Ed. 
551, reversing, D.C., 30 F.2d 421. 

(4) Order vacating and setting 
aside an order su.spending scbcdule.s 
adjusting rail rules for transporting 
a particular commodity.--Diamond 
Tank Transport v. U. S., D.C.Wash.. 
23 F.Supp. 497. 

(B) A finding that no damages had 
been proved.—Terminal Warehouse 
Co. V. Pennsylvania R. Co.. Pa., 56 S. 
Ct. 546. 297 U.S. 500, 80 L.Ed. 827, af¬ 
firming, C.C.A., Pennsylvania R. Co. 
v. Terminal Warehouse Co., 78 F.2d 
B91. reversing. D.C., Terminal Ware¬ 
house Co. v. Pennsylvania R. Co., 7 


F.Supp. 484. certiorari granted 56 S. 
Cl. 137, 296 U.S. 560, 80 L Ed. 395. 

44, U.S.—Brooklyn Eastern Dist. 
Terminal v. U. S.. D.C.N.Y., 28 F. 
2d 634. 

That petitioner may suffer in its 
credit does not alter the requirement 
of the text rule.—Brooklyn Eastern 
Di.st. Terminal v. U. S., D.C.N.Y., 28 
F.2d 634. 

When final 

The orders of the interstate com¬ 
merce commi.ssion are final within 
the meaning of the text unless they 
are beyond the power which the 
commission can constitutionally cx- 
er<*ise or beyond its statutory right, 
or unless they are based on a mi.s- 
take of law.—Maher v. U. S., D.C. 
Or., 23 F.Supp. 810. 

Particnlars orders held final within 
rule 

TT.S.—Alton R. Co. v. U. S.. Ill., 53 
S.Ct. 124, 287 U.S. 229. 77 L.Ed. 275, 
reversing, D.C., 58 F.2d 399—Mis¬ 
souri I'ac. R. Co. v. U. S., D C.Mo., 
16 F.Supp. 752. 

Particular orders held not final with¬ 
in rule 

X7.S. —TT. S. V. Kansas City Southern 
11.V. Co., Mo.. 48 S.Ct. 140, 275 U.S. 
500, 72 L.Ed 394, reversing, D.C., 
Kan.sa.s City Southern Ry. Co. v. 
IT. S.. 19 F.2d 591—U. S. V. Los 
Angele.s & S. L R. Co., t7al., 47 S. 
Ct. 413. 273 U.S. 299, 71 L.Ed. 651, 
reversing, D.C., Los Angele.s & S. 
L R. Co. V. U. S.. 8 F.2d 747— 
Brooklyn Eastern I'>ist. T*Tminal v. 
U. S., D.C.N.Y.. 28 F.2d 634. 

45. U.S.—Shunnahan v. U. S., D.C. 
Ind., 20 F.Siipr>. 1002. 1003. 

‘‘It may be readi]> conceded that 
it is not the name which the Com¬ 
mission gives to Its action or to the 
document which evidences its action 
that determines whether it is a find¬ 
ing, a report, or an order. For ex¬ 
ample, the Interstate Commerce 
Commission ma> call an order a re¬ 
port or the report may call an order 
a finding. Ijlkewise, counsel may 
call a finding an order or a conclu¬ 
sion, a finding. Courts are not in¬ 
terested in the names used, but in 
the action taken by the Commission.” 
—Shannahan v. U. S., supra. 

46* U.S.—Alton R. Co. v. U. S., 111., 

63 S.Ct. 124, 287 U.S. 229, 77 L.Ed. 
275, reversing, D.C., 58 F.2d 399— 
Standard Oil Co., Indiana, v. U. S., 
Ind., 51 S.Ct. 429, 283 U.S. 235, 76 
L.Ed. 999, affirming, D.C., Standard 
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oil Co. V. U. S., 41 P.2d 836—Dla- 
mond Tank Transport v. U. S., D.C. 
Wash., 23 F.Supp. 497. 

Orders negative In form hnt aifirma- 
tive In effect 

U.S.—Baltimore & O. R. Co. v. U. S., 
Va.. 56 S.Ct. 797, 298 U.S. 849, 80 
L.Ed. 1209, affirming, D.C., 9 F. 
Supp. 181—Alton R. Co. v. U. S., 

111., 53 S.Ct. 124, 287 U.S. 229, 77 
LEd. 275, reversing, D.C., 68 F.2d 
399. 

47 . U.S.—U. S. V. New River Co., W. 
Va., 44 S.Ct. 610, 265 U.S. 633, 68 
Tj.Ed. 1165, nwersing, D.C., New 
River Co. v. Chesapeake & O. Ry. 
Co.. 293 P. 460. 

Diemleeal of complaint 

The mere fact that an order of the 
commission dismisses a complaint 
does not make It a negative order.— 

U. S. V. New River Co., supra. 
Accounting order 

An order commanding plaintiff to 
keep its accounts and make its re- 
porl.s in a certain definite way, sub¬ 
ject to the imposition of statutory 
penalties for failure to do .so. Is not 
n mere negative order.—Norfolk & 
W. R>. Co. V. U. S., D.C.Va., 52 F.2d 
967, affirmed 63 S.Ct. 62, 287 U.S. 134, 
76 L.Ed. 218. 

48 . U.S.—Shannahan v. U. S., Ind., 

58 S.Ct. 732, 303 U.S. 596, 82 L.Ed. 
1039, affirming, D.C., 20 F.Supp 

1002—Manufacturers’ R. Co. v. U 
S. Mo., 38 S.Ct. 383. 246 U.S. 457. 
62 L.Ed. 831—Barllesvlllc Zinc C&. 
v. Mellon, C.C.A.lll., 56 F.2d 154, 
certiorari denied Bartlesville Zinc 
Co. V. Mills, 53 S.Ct. 8. 287 U.S. 602, 
77 L.Ed 524—Standard Oil Co. v. 

U. S., D.C.Ind., 41 F.2d 836, affirm¬ 
ed Standard Oil Co., Indiana, v. U. 

5.. 51 S.(‘l. 429, 283 U.S. 235, 76 L. 
Ed. 999— Diamond Tank Transport 

V. IT. S., D.C.Wash., 23 F.Supp. 497 
—George Allison & Co. v. U. S., 
DC.N.Y, 12 F.Supp. 862, affirmed 
56 S.Ct. 175, 296 U.S. 646, 80 L.Ed. 
387, rehearing denied 66 S.Ct. 307, 
296 U.S. 664, 80 L.Ed. 474. 

Beaton for rule 

‘‘A negative order which denies re¬ 
lief without more compels nothing 
requiring enforcement, and contem¬ 
plates no action susceptible of being 
stayed by an injunction or affected 
by a decree setting aside, annulling, 
or suspending the order.”—Standard 
Oil Co., Indiana, v. U. S., Ind., 61 S. 
Ct. 429, 430, 283 U.S. 235, 76 L.Ed. 
999, affirming, D.C. Standard Oil Co. 

V. U. S. 41 F.2d 836. 
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e. Time to 8ne» Limitations, and Laches 

Suits on reparation orders must be brought within 
the time prescribed by statute; a brief lapse of time may 
not constitute laches so as to bar suits to enjoin and set 
aside orders of the commission. 

Suits to enforce orders of the interstate com¬ 
merce commission must be brought within the time 
prescribed by the Interstate Commerce Act.^^ A 
brief lapse of time does not constitute laches so as 
to bar a suit to enjoin and set aside an order of the 
interstate commerce commission where the situation 
of defendants does not appear to have been preju¬ 
dicially affected by such lapse.^^ 

f. Who May Sne and Parties 

Any person interested In the commission’s order may 
maintain a suit to enforce the same, but nothing less 
than a legal Injury, actual or Implied, will entitle one to 
maintain a suit to enjoin or set aside an order of the 
commission. 

Under the express provisions of the Interstate 


Commerce Act, on the violation, refusal, or neglect 
to obey or to perform any legal order or require¬ 
ment of the commission, suit to enforce the same 
may be brought either by the commission or by any 
company or person interested in such order or re- 
quirement.®! In a proceeding against a carrier to 
enforce an order of the commission, another carrier 
concerned with defendant in jointly making the for¬ 
bidden rate is a proper but xlot a necessary party 
defendant.^^ In an action on a reparation order, a 
carrier who did not participate in a rate tort is not a 
necessary party,®^ and where no part of the tort 
rate was paid to such carrier it could not properly 
be a party to the action.^^ 

In order that one may be entitled to maintain a 
suit to enjoin and set aside an order of the com¬ 
mission, it is essential that he be subjected to a le¬ 
gal injury, actual or threatened, by the order in 
question.®^ An interest which may give a person a 


49 . U.S.—^Wisconsin Bridsre ft Iron 
Co. v. Illinois Terminal Co., C.C. 
A.I11., 88 F.2d 469. 

12 C.J. p 136 note 56. 

WhML statute boffias to nm 

Lilmltation of action to enforce re¬ 
paration award of commission runs 
from date money is to be paid.— 
Acheson Graphite Co. v. Mellon, D. 
C.N.Y., 21 F.2d 662—Standard Oil Co., 
California, v. Davis, D.C.Cal., 6 F.2d 
236. 

60. U.S.—Chicago Junction Case, 
Ill., 44 S.Ct. 817, 264 U.S. 258, 68 
L.Ed. 667. 

61. U.S.—^Louisville ft N. R. Co. v. 
Sloss-Sheffleld Steel ft Iron Co., 
Ala., 46 S.Ct. 78. 269 U.S. 217, 70 
L.Ed. 242. affirming, C.C.A., 296 F. 
53. 

12 C.J. p 136 note 48. 

Seller of goods f. o. b. destiaatloa 

U.S.—Louisville ft N. R. Co. v. Sloss- 
Sheffleld Steel ft Iron Co., supra. 

60. U.S.—Texas, etc., R. Co. v. In¬ 
terstate Commerce Commn., X.T., 
16 S.Ct. 666, 162 U.S. 197, 40 L.Ed. 
940, affirming 67 F. 948, 6 C.C.A. 
653, affirming 52 F. 187—Interstate 
Commerce Commn. v. Southern 
Pac. Co., CaCal., 128 F. 697. 

12 C.J. p 186 note 62. 

63. U.S.—Glens Falls Portland Ce¬ 
ment Co. V. Delaware ft H. Co., D. 
C.N.Y.. 66 F.2d 971, affirmed, C.C. 
A., 66 P.2d 490, certiorari denied 
Delaware ft Hudson Co. v. Glens 
Falls Portland Cement Co.. 64 S. 
Ct. 182, 290 U.S. 697, 78 L.Ed. 599. 

64. U.S.—Glens Falls Portland Ce¬ 
ment Co. V. Delaware ft H. Co., su¬ 
pra. 

66b U.S.—Moffat Tunnel League v. 
U. S.. Del.. 68 S.Ct. 648, 289 U.S. 


113, 77 L.Ed. 1069, affirming, D.C.. 
69 P.2d 760—Pittsburgh & W. V. 
Ry. Co. V. U. S.. Ohio. 50 S.Ct. 378. 
281 U.S. 479. 74 L.Ed. 980—Alex¬ 
ander Sprunt ft Son v. U. S.. Tex., 
50 S.Ct. 315, 281 U.S. 249. 74 L.Ed. 
832, reversing. D.C., 23 F.2d 874— 
Chicago Junction Case, Ill., 44 S.Ct. 
317, 264 U.S. 258, 68 L.Ed. 667— 
Edward Hines Yellow Pine Trus¬ 
tees V. U. S., Ill., 44 S.Ct. 72, 263 
U.S. 143, 68 L.Ed. 216—Moffat Tun¬ 
nel League v. U. S.. D.C.Del., 69 
F.2d 760, affirmed 63 S.Ct. 54.3, 289 
U.S. 113, 77 L.Bd. 1069—Indian 

Valley R. R. v. U. S., D.aCal.. 62 
F.2d 486, affirmed 54 S.Ct. 775, 292 
U.S. 608, 78 L.Ed. 1469. 

Dependeaoe for source of supply 

Owners of lumber mills dependent 
for their operation on logs shipped 
by them over a particular railroad 
were held to have such an interest 
in its rates as to entitle them to 
maintain a suit to review an order 
of the commission fixing such rates. 
—McLean Lumber Co. v. U. S., D.C. 
Tenn., 237 F. 460. 

&OSS of competitive advantage 

Mere incidental loss of competitive 
advantage by shippers as a result of 
such order is not sufficient.—Edward 
Hines Yellow Pine Trustees v. U. S., 
Ill., 44 S.Ct. 72, 263 U.S. 143, 68 L. 
Ed. 216. 

Readjustment of rates affecting 
business 

Operator of barge line could not 
maintain, suit to set aside commis¬ 
sion's oixler requiring certain rail¬ 
roads to increase minima freight 
rates on coal brought to them by 
water, where such operator’s only in¬ 
terest was that readjustment of ex¬ 
river rates might affect its share in 
river traffic.—Youngstown Sheet ft 
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Tube Co. V. U. S.. D.C.Ohlo. 7 P. 
Supp. 33, affirmed 55 S.Ct. 822, 295 
U.S. 476, 79 L.Ed. 1653, rehearing de¬ 
nied 56 S.Ct. 81, 296 U.S. 661, 80 L. 
Ed. 471. 

Right to maintain system of ac¬ 
counting 

Deprivation of a carrier's right to 
maintain a reasonable system of ac¬ 
counting by an order of the commis¬ 
sion constitute.M a legal Injury with¬ 
in the text rule, where the order 
complained of can be shown to be 
in excess of the commission's au¬ 
thority or is wholly arbitrary or un¬ 
reasonable.—Chesapeake & O. Ity. 
Co. V. U. S., D.C.Va., 5 F.Supp. 7. 

Carrier may sue to enjoin and an¬ 
nul an order of the interstate com¬ 
merce commission prescribing rates 
which affect such carrier.—Delaware 
& H. R. Corporation v. U. S., D.C. 
Pa., 19 F.Supp. 700. 

Oommission merchants paying, as 
consignees, extra charge for unload¬ 
ing live stock were held to be enti¬ 
tled to sue.—Adams v. Mills, Ill., 52 
S.Ct. 589. 286 U.S. 397, 76 L.Ed. 1184. 
reversing, C.C. A., Adams v. Mel Ian. 
51 F.2d 620, affirming, D.C., 89 F.2d 
80, and certiorari granted 52 S.Ct. 
208, 284 U.S. 614, 76 L.Ed. 625. 

Communities or shippers, aggriev¬ 
ed by tariff schedules ffied conform¬ 
ably to an order of the commission 
relieving the carrier in certain re¬ 
spects from the operation of the long 
and short haul clause of the Inter¬ 
state Commerce Act, are afforded 
ample remedy by the statutory pro¬ 
visions allowing them to apply to the 
commission for relief, and they may 
not seek redress in the courts by 
way of injunction.—U. S. v. Mer¬ 
chants* ft • Manufacturer* Traffic As¬ 
soc.. Cal., 37 S.Ct. 24, 242 U.S. 178, 
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right to intervene does not necessarily give him the 
right to maintain an independent suit to vacate, an¬ 
nul, or set aside such order.®® Under express stat¬ 
utory provisions, the United States is a necessary 
party defendant in actions to enjoin, annul, or set 
aside orders of the interstate commerce commis¬ 
sion.®^ In a suit to annul orders of the interstate 
commerce commission, on the theory that the stat¬ 
ute under which such orders were made is unconsti¬ 
tutional, carriers affected by such orders, and which 
have put them into effect, are necessary parties.®® 

Intervention. In any suit, brought by anyone, to 
enforce or to enjoin the enforcement of an order of 
the commission, interested third persons may inter¬ 


vene.®® 

Joinder. In an action by factors in their own 
names, on behalf of their principals, to enforce a 
reparation order, it is unnecessary to join such 
principals as parties.®® In proceedings against a 
carrier to enforce an order of the commission, 
where the property of one of the carriers concern¬ 
ed with defendant in jointly making the forbidden 
rate is in the hands of a receiver, he should not be 
joined as party defendant.®^ Under applicable stat¬ 
utory provisions joinder of parties necessary to per¬ 
mit the court to give adequate relief may be had 
in suits to enjoin and set aside an order of the com¬ 
mission.®® One who was not a party to the pro- 


Cl lj.Sd. 238, reversing:, B.G., 231 F. 
392. 

CoBBaotlBF oarrisr aafl stookholdsr 

of railway company was proper par¬ 
ly to challenge validity of order of 
interstate commerce commission in 
respect to acquisition of terminal fa¬ 
cilities.—rPittsbur^h & W. V. Ry. Co. 
V. U. S.. D.G.Ohio. 41 F.2d 806. 

Contameni of coal to which mini¬ 
mum freigrht rates were fixed by or¬ 
der of the commission, when parties 
to the proceedinf^s before that body, 
had a pecuniary Interest in such 
rates and were affected by the order 
in such manner as to enable them to 
maintain an action to set aside the or¬ 
der.—Youngstown Sheet & Tube Co. 
V. U. S., Ohio, 55 S.Ct. 822, 295 U.S. 
476, 79 L.Ed. 1553. affirming. D.C., 7 
F.Supp. 33, rehearing denied 56 S.Ct. 
81. 296 U.S. 661, 80 L.Ed. 471. 

Individual coal shippers were held 
not to have such definite legal right 
as to entitle them to maintain a suit 
to annul orders permitting increase 
of freight rates.—Algoma Coal & 
Coke Co. V. U. S., D.C.Va., 11 F.Supp. 
487. 

IKunicipal corporation, particularly 
one which as a party to a franrhi.se 
may be made a party to an action to 
enjoin the same, has a sufficient in¬ 
terest to bring an action to enjoin 
enforcement of a commission order 
which would violate such franchise. 
—Village of Hubbard, Ohio v. U. S., 
D.C.Ohio, 278 P. 754. affirmed U. S. 
V. Village of Hubbard, Ohio, 45 S.Ct. 
160, 266 U.S. 474, 69 L.Ed. 389. 
Wnority stockholders 

(1) Minority stockholders* inter¬ 
est in a railroad has been held to be 
insufficient to entitle them to main¬ 
tain a suit to set aside a commi.ssion 
order not affecting Investors.—New 
York Cent. Securities Corporation v. 
U. S., N.Y.. 68 S.Ct. 46, 287 U.S. 12, 
77 L.Ed. 138, affirming, D.C.. 54 F.2d 
122—Pittsburgh & W. V. Ry. Co. v. 
U. S.. Ohio, 60 S.Ct. 378, 281 U.S. 479, 
74 L.Ed. 980. 

(2) However, minority stockhold¬ 


ers of lessor railroad were held to 
have a sufficient Interest to sue to 
set aside commission’s order approv¬ 
ing lease.—New York Cent. Securi¬ 
ties Corporation v. U. S., D.C.N.Y., 
64 F.2d 122, affirmed 63 S.Ct. 46, 287 
U.S. 12, 77 L.Ed. 138. 

State departmsut of public works 
was held to be entitled to sue to set 
aside order of interstate commerce 
commission fixing differential in 
freight rales.—Department of Public 
Works of Washington v. U. S., D.C. 
Wash., 55 F.2d 392. 

50. U.S.—Moffat Tunnel League v. 

U. S., Del., 63 S.Ct. 643, 289 U.S. 

113, 77 L.Ed. 1069, affirming, D.C, 

69 F.2d 760—Pittsburgh & W. V. 

Ry. Co. V. U. S., Ohio, 60 S.Ct. 378, 

281 U.S. 479, 74 L.Ed. 980. 
Fxoocsdlags lu court or before oom- 
mlssiou 

(1) The right to intervene in a 
suit involving the validity of an or¬ 
der does not indicate a right to main¬ 
tain an independent suit to enjoin 
and set aside such order.—Alexander 
Sprunt & Son v. U. S., Tex., 60 S.Ct. 
315, 281 U.S. 249, 74 L.Ed. 832, re' 
versing, D.C., 23 F.2d 874. 

(2) Neither does the right to in¬ 
tervene In proceedings before the 
commission imply any right to main¬ 
tain a suit to set aside an order of 
that body.—Moflat Tunnel I^eague v. 
U. S., D.C.Del., 69 F 2d 760, affirmed 
53 S.Ct. 543, 289 U.S. 113, 77 L.Ed. 
1069. 

(3) It has been held, however, that 
a carrier who w.as not a party to a 
proceeding before the commission, 
but who is necessarily affected by 
the order made therein, may main¬ 
tain a suit to enjoin its enforcement. 
—Louisiana & P. R. Co. v. U. S., 
Com.Ct., 209 F. 244, affirmed 34 S. 
Ct. 741, 234 U.S. 1, 58 L.Ed. 1185— 
Atlantic Coast Line R. Co. v. Inter¬ 
state Commerce Commn., Com.Ct., 
194 F. 449. 

12 C.J. p 136 note 49. 

57 . U.S.—Lambert Run Coal Co. v. 

Baltimore & O. R. Co., W.Va., 42 
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S.Ct. 349. 268 U.S. 377, 66 L..Rd. 
671, modifying, C.C.A., Baltimore 
& O. R. Co. V. Lambert Run Coal 
Co., 267 P. 776. in which appeal 
granted 271 F. 1020, and certiorari 
denied Lambert Run Coal Co. v. 
Baltimore & O. R. Co., 41 S.Ct. 148, 
254 U.S. 651, 65 L.Ed. 467—State 
of Texas v. Interstate Commerce 
Commission, Tex., 42 S.Ct. 261, 268 
U.S. 158, 66 L.Ed. 531. 

CroiB-blU to set aside order of 
commission was not maintainable 
against other defendants therein 
after dismissal as to the United 
States.—Illinois Cent. R. Co. v. Pub¬ 
lic Utilities Commission of Illinois, 
Ill., 38 S.Ct. 170, 245 U.S. 493, 62 L. 
Ed. 425. 

60. U.S.—State of Texas v. Inter¬ 
state Commerce Commission, Tex., 
42 S.Ct. 26f, 258 U.S. 158, 66 It-Ed. 
531. 

59. U.S.—^Nashville Grain Exch. v. 

U. S., Com.Ct., 191 P. 87. 

OOl Joinder of one hundred seventy- 
four thousand shippers was not re¬ 
quired in an action brought by one 
hundred three factors in their own 
names In the interest of such ship¬ 
pers lo enforce reparation against 
carriers.—Adams v. Mills, 111., 62 S. 
Ct. 689, 286 U.S. 397, 76 L.Ed. 1184, 
reversing, C.C.A., Adams v. Mellan, 
61 P.2d 620, affirming, D.C., 39 P.2d 
80, and certiorari granted 62 S.Ct. 
208, 284 U.S. 614, 76 L Ed. 526. 

61. U.S.—We.stern New York, etc., 
R. Co. V. Penn Refining Co., Ltd., 
Pa., 137 F. 343, 70 C.C.A. 23, af¬ 
firmed 28 S.Ct. 268, 208 U.S. 208, 62 
L.Ed. 456. 

12 C.J. p 136 note 63. 

62. U.S.—Chicago Junction Case, 
Ill., 44 S.Ct. 317, 264 U.S. 268, 68 
L.Ed. 667. 

Tsnninal companiss and stockhold¬ 
ers thereof were held to be subject 
to joinder as defendants in an action 
involving an order authorizing the 
acquisition of control over such com¬ 
panies.—Chicago Junction Case, su¬ 
pra. 
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ceedings before the commission but who is necessa¬ 
rily affected by its order is not, however, required to 
join other parties thereto in order to maintain an 
action to enjoin the enforcement of such order.®^ 

g. Pleading 

Technical rulei of common-law pleading are Inap¬ 
plicable in action! on reparation awards, but statutory 
requirements as to pleading must be complied with, and 
in actions to enjoin or set aside orders injury to a iegal 
right must be shown. 

Technical rules of common-law pleading are inap¬ 
plicable to the statutory form of action provided by 
the interstate commerce commission for enforce¬ 
ment of reparation orders but the bill, com¬ 
plaint, or petition for enforcement of such orders 
must not only set out the order of the commission, 
but must also, by virtue of express statutory re¬ 
quirement, set forth briefly the causes for which 
complainant claims damages.®® The mere fact that 
the petition in an action to enforce a reparation or¬ 
der contains no allegations that plaintiff sustained 
damages as a result of the acts of defendant com¬ 
plained of, that the order was served on defendant, 
or that defendant has refused to comply with the 
order in question, may not be fatal, as where de¬ 
fendant’s pleading admits the making of such or¬ 
der but relies on its alleged validity.®® Neither does 
the mere omission of the word ‘Mamage” in a com¬ 
plaint otherwise sufficient constitute a fatal error.®*^ 

Under statutory provisions requiring that petitions 
in actions to enjoin or set aside orders of the inter¬ 
state commerce commission shall set forth the facts 
constituting the petitioner’s cause of action, those 
pleadings must show that plaintiff has, or represents 
others having, a legal right or interest that will be 
injuriously affected by the order in question.®® 
Where the suit is to set aside orders of the commis¬ 
sion, and it is desired to have the commission’s 


findings of fact reviewed, it must be alleged that 
they are unsupported by any substantial evidence, 
or are arbitrary in being based on improper distinc¬ 
tions and considerations.®® Considered more in de¬ 
tail, the pleading must tender an issue as to whether 
the rates objected to are unreasonable, discrimina¬ 
tory, or otherwise violative of law.70 It must show 
the jurisdiction of the court over defendants, but 
this is done when it alleges a violation of the com¬ 
mission’s order by one defendant within the dis¬ 
trict, when all defendants arc operating under com¬ 
mon arrangement for a continuous carriage,and, 
on demurrer filed, any doubt as to the law fulness of 
the order should be resolved in its favor.'^^ While 
the bill or complaint should not contain irrelevant 
or immaterial matter, nor mere argument, all mate¬ 
rial information should be set out as far as is con¬ 
sistent with the rules of good pleading.*^® 

State statutes requiring certain pleadings in ac¬ 
tions founded on contract are not applicable to ac¬ 
tions brought to enforce reparation orders of the 
interstate commerce commission.'^'* 

Prayers for relief, A petition which asks for re¬ 
lief within the jurisdiction of the court to grant 
should not be dismissed because it also asks for re¬ 
lief without the jurisdiction of the court.In an 
action to enjoin and set aside an order of the com¬ 
mission, it has, however, been held to be improper to 
join a prayer that a corporate defendant be en¬ 
joined from pursuing such order on the ground 
that such defendant’s directors hold office illegal¬ 
ly, are unfaithful to their trust, and are acting in 
violation of the rights of stockholders.*^® At all 
events, a petition which merely prays that the or¬ 
ders of the commission affirmatively requiring the 
establishment and retention of new rates for a spec¬ 
ified time, be annulled and their enforcement en¬ 
joined, is not subject to dismissal on the ground that 


63L U.S.—Atlantic Coast Line R. Co. 
V. Interstate Commerce Commn., 
Com.Ct., 194 F. 449. 

64. U.S.—Vicksburff, S. & P. Ry. Co. 
V. Anderson-Tully Co., C.C.A.Miss., 
261 F. 741, affirmed 41 S.Ct. 524, 
266 U.S. 408, 65 L.Kd. 1020. 

65. U.S.—Vicksburg S. & P. Ry. Co. 
V. Anderson-Tully Co., supra. 

12 C.J. p 136 note 56. 

Petition held enflolent 
U.S.—Vicksburg, S. & P. Ry. Co. v. 
Anderson-Tully Co., Miss., 41 S. 
Ct. 524, 266 U.S. 408, 65 L.Fd. 1020. 
affirming, C.C.A., 261 F. 741. 

68 . U.S.—Midland Valley R. Co. v. 
Excelsior Coal Co., C.C.A.Ark., 86 
F.2d 177. 

67. U.S.—Southern Pac. Co. v. Gold¬ 


field Con.s. Milling, etc., Co., Cal., 
220 F. 14, 135 C.C.A. 500. 

68. I^S.—Moffat Tunnel I.<eRgue v. 

U. S., Del., 53 S.Ct. 54.S, 289 U.S. 
113, 77 L Ed. 1069, affirming, D.C.. 
69 F.2d 760. 

69. TT.S.—Louisiana, etc., R. Co. v. 
IT. S.. Com.Ct., 209 F. 244, affirmed 
34 S.Ct. 741, 234 U.S. 1, 58 L.Ed. 
1185. 

TO. U.S.—Baer Bros. Mercantile Co. 

V. Denver, etc., R. Co., D.C.Colo., 
200 F. 614, affirmed 209 F. 677, 126 
C.C.A. 399. 

71. U.S. — Interstate Commerce 

Commn. v. Western New York, etc., 
R. Co., C.C.Pa., 82 F. 192. 

72. U.S. — Interstate Commerce 
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Commn. v. Southern Pac. Co., C. 
C.Cal., 123 F. 597. 

73. U.S.—Atlantic Coast Line R. Co. 
V. Interstate Commerce Commn., 
Com.Ct., 194 F. 449. 

74b U.S.—Naylor & Co. v. Lehigh 
Valley R. Co., C.C.Pa., 188 F. 860. 
12 C.J. p 137 note 67. 

75b U.S.—Louisiana, etc., R. Co. v. 
U. S.. Com.Ct, 209 F. 244, affirmed 
34 S.Ct 741, 234 U.S. 1, 68 L.Ed. 
1185. 

76. Xsasoa for mis 

“It is neither ancillary to nor de¬ 
pendent upon the Judgment as to the 
order.”—Pittsburgh & W. V. Ry. Co. 
V. U. S., Ohio. 60 S.Ct 878, 881, 281 
U.S. 479, 74 L.Ed. 980. 
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such pleading seeks to have the court take the place 
of the commission as a rate-making body7*^ 

Where rates have gone into effect, A petition in 
a suit to enjoin enforcement of a rate order may not 
properly be dismissed on the ground that the rales 
approved by the order have already been establish¬ 
ed and put into effect.'^® 

Amendment The allowance of amendments for 
the purpose of correcting mistakes in pleading in 
actions on reparation awards is a matter lying with¬ 
in the discretion of the trial court. 

Variance. In an action on a reparation award, 
proof that points of origin for shipments were with¬ 
in the area named in the allegations of the petition 
was held not to constitute a variance therefrom.*® 

h. Evidence 

Subject to certain exceptioni, general rules of the law 
of evidence govern In actions to enforce, or to enjoin and 
set aside, orders of the interstate commerce commission. 

Presumptions and burden of proof. The effect of 
statutory provisions making the orders of the inter¬ 
state commerce commission prima facie evidence of 
the facts therein stated, in actions to enforce such 
orders, is to create a presumption in favor of the 


findings of fact so that, on their introduction in ev¬ 
idence, the burden of proof is cast on the party 
against whom the report is made.*^ 

In the statutory action against an interstate carri¬ 
er to enforce an award of the commission for the re¬ 
covery of excessive freight charges the burden is on 
the carrier to bring forward evidence that a rate has 
been established as required by the statute,*2 and it 
IS to be presumed that if any tariff covering the 
service rendered existed, defendant would have pro¬ 
duced it.** In suits to enjoin and set aside orders 
of the interstate commerce commission, presump¬ 
tions in sui)port of such orders arc to be indulged,** 
and the burden of establishing facts sufficient to jus¬ 
tify granting the relief sought rests on the party at¬ 
tacking such orders.*® On the other hand, there is 
no presumption that a rate initiated by a carrier and 
approved by the commission is unreasonably low.*® 

Admissibility. In actions to enforce, or to enjoin 
and set aside, orders of the interstate commerce 
commission, the court should hear all competent ev¬ 
idence offered by either party,**^ including the testi¬ 
mony used before the commission.** New evidence 
not produced before the commission may also, in a 
proper case, be admissible.*® 


77. U.S.—McLean Lumber Co. v. TJ. 

S., D.C.Tenn., 237 F. 460. 

78. U.S.—McLean Lumber Co. v. U. 

S., supra. 

79. Awards transposed In declara¬ 
tion 

U.S.—Pennsylvania R. Co. v. Minds. 
Pa.. 39 R.Ct. 631. 250 U.S. 368, 63 
L.Ed. 1039, affirming 244 F. 53, 166 
C.C.A. 481, which afflrm.s. D.C., 
Minds V. Pennsylvania R. Co., 237 
F. 267. 

80. U.S.—Blair v. Cleveland, C., C. 
& St. L. Ry. Co., D.C.Ill., 46 F.2d 
792, affirmed, C.C.A., Cleveland, C. 
C. & St. L. Ry. Co. V. Blair, 69 F. 
2d 478. 

81. U.S.—Tift V. Southern R. Co., 
C.C.Ga.. 138 F. 763, affirmed 148 F. 
3 021, 79 C.C.A. 636, affirmed 27 S. 
Cl. 709, 206 U.S. 428, 51 L.Ed. 1124, 
11 Ann.Cas. 846. 

12 C.J. p 137 note 72. 

82. U.S.—Lewis-Simas’Jones Co. v. 
Southern Pac. Co., 51 S.Ct. 692. 283 
U.S. 654, 76 L.Ed. 1333, reversing 
289 P. 643, 106 Cal.App. 437, cer¬ 
tiorari granted 61 S.Ct. 102, 282 U. 
S. 833, 75 L.Ed. 741. 

83. U.S.—Lewis-Slmas-Jones Co. v. 
Southern Pac. Co., supra. 

84. U.S.—Thompson v. U. S., D.C. 
Mo., 20 F.Supp. 827. 

Reasonableness of rate 

(1) Presumptions are in favor of 
the commission's finding as to the 
reasonableness of a rate.—St. Louis 

16 C.J.S.—36 


Southwestern Ry. Co. v. U. S., D.C. 
Ky., 234 F. 668, affirmed 38 S.Ct. 49, 
245 U.S. 136, 62 L.Ed. 199. 

(2) The presumption existed in the 
absence of evidence to the contrarv, 
that the commi.s.sion, in fixing a joint 
rate for shortest route, fixed it at a 
figure which would be compen.satory 
for all routes not unreasonably long. 
—Thompson v. U. S., D.C.Mo., 20 F. 
Supp. 827. 

(3) Presumption is that rates es¬ 
tablished by commission some years 
prior to the proceedings in question 
and acquie.sced in without complaint 
by carriers are reasonable.—Railway 
Express Agency v. U. S, D.C.N.Y., 6 
F.Supp. 249, appeal dismi.ssed Wish- 
natzki & Nathel v. Railway Express 
Agency, 55 S.Ct. 212, 293 U.S. 532, 79 
L.Ed. 640. 

85. U.S.-—State of Florida v. IT. S., 

D.C.Oa., 4 F.Supp. 477. affirmed 61 
S.Ct. 603, 292 U.S. 1, 78 L.Ed. 1077. 

Commission’s powsr to act 

Where fact essential to commis¬ 
sion’s power to act has been tried 
before that body, its affirmation of 
existence of such fact puts burden 
on those denying it.—State of Flor¬ 
ida V. U. S.. D.C.tJa., 4 F.Supp. 477. 
affirmed 54 S.Ct. 603. 292 U.^. 1, 78 L. 
Ed. 1077. 

Ratos 

(1) The burden of showing that a 
rate initiated by a carrier and ap¬ 
proved by the commission is unrea- 
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sonalily low is on the party so clnim- 
Ing ns ground for setting aside the 
order of the commission.—Chicago, 
M., St. P. & P. R. Co. V. U. S, D.C. 

111., 8 F.Supp. 970, affirmed U. S. v. 
Chicago. M., St. P. & P. R. Co.. 56 S. 
Ct. 462, 294 U.S. 499, 79 L.Ed. 1023. 

(2) So, where It is .sought to set 
aside, as conti.srnlory, an order of the 
interstate commerce commission pre¬ 
scribing divisions of joint rates, the 
burden of proof is on the complain¬ 
ant asserting the confiscatory char¬ 
acter of the division.—Baltimore & 
O. R. Co. V. U. S.. D.C.Va., 9 F.Supp. 
181, affirmed 56 S.Ct. 797, 298 U.S. 
34 9, 80 L.Ed 1209. 

86w U.S.—Chicago, M., St. P. & P. 

R. Co. V. U. S.. D.C.lIl., 8 F.Supp. 
970, affirmed U. S v. Chicago, M., 
St. P. & T’. R Co., 55 S.Ct. 462, 294 

U. S. 499, 79 L.Ed. 1023. 

87. D.C.—Central of Georgia Ry. Co. 

V. West Virginia I’ulp & Paper Co., 
92 F.2d 292, 67 App.D.C. 309. 

12 C.J. p 137 note 75. 

88 . U.S. — Interstate Commerce 
Commn. v. Louisville, etc., R. Co., 
C.C.Tenn., 73 F. 409—interstate 
Commerce Commn. v. Cincinnati, 
etc., R. Co., C.C.Ohlo, 64 F. 981. 

89. US.—Baltimore & O. R. Co. v. 
U. S.. Va., 56 S.Ct. 797, 298 U.S. 
349, 80 L.Ed. 1209, affirming. D.C., 
9 F.Supp. 181—Missouri Pac. Ry. 
Co. V. C. E. Ferguson Sawmill Co., 
Ark.. 235 F. 474. 149 C.C.A. 20. 

12 C.J. p 137 note 74. p 138 note 84. 
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The findings and order of the commission are ad¬ 
missible in evidence,^® the findings of fact made by 
the commission being admissible®^ even though they 
contain irrelevant matter.®® So, in actions to re¬ 
cover on a reparation order where the essential 
facts are based on substantial evidence and there 
has been no denial of a fair hearing, the findings 
and order of the commission are admissible, not¬ 
withstanding improper evidence has been admit¬ 
ted,®® the best possible evidence was not admitted,®^ 
or different conclusions might have been drawn 
from the same evidence.®® 

The mere opinion of the commission is not, how¬ 
ever, admissible;®® nor is evidence other than that 
produced before the commission admissible when 
the basis of the complaint is that the commission’s 
findings of fact are unsupported by substantial evi¬ 
dence,®^ or are arbitrary in that they are based on 
distinctions shown by the evidence to be improp¬ 
er.®® 


In consonance with the rule that findings of fact 
by the commission, within its administrative discre¬ 
tion, are conclusive on the courts, as indicated here¬ 
after in this subdivision, evidence operating to con¬ 
tradict such findings is not admissible in actions on 
reparation orders.®® Affidavits which should, if ad¬ 
missible at all, be filed with the commission are not 
admissible in actions in the courts to enjoin the op¬ 
eration of an order by the commission.^ 

Weight and sufficiency. The courts give great 
weight to findings of the commission as to ques¬ 
tions properly before it,® and its findings of fact are 
conclusive where sustained by sufficient evidence.® 
Under express provisions of the Interstate Com¬ 
merce Act, in an action* to enforce a reparation or¬ 
der of the commission, the findings of the commis¬ 
sion and its order are prima facie evidence of the 
facts therein stated,^ and, until rebutted, are suffi¬ 
cient to sustain the burden of proof cast on plain- 


OonlUieatoxy oharaotar of award 

Where the confiscatory character 
of an order prescribing division of 
rates was in issue, additional evi¬ 
dence bearing on that issue, in sup¬ 
port of certain exhibits, a series of 
statistical exhibits, and, explanatory 
testimony relating to carriers in a 
certain area was held to be properly 
admitted in an action to enjoin and 
set aside such order.—Baltimore & 
O. R. Co. V. U. a, D.aVa., 9 F.Supp. 
181, affirmed 66 aCt. 797, 298 U.S. 
349, 80 L..Ed. 1209. 

SvidOBOs la support of award is | 
admissible under the text rule in an 
action for damages based on such 
award.—Missouri Pac. Ry. Co. v. C. 

E. Ferguson Sawmill Co., Ark., 286 

F. 474, 149 C.C.A. 20. 

90. D.C.—Central of Georgia Ry. Co. 
V. West Virginia Pulp & Paper Co., 
92 F.2d 292, 67 App.D.C. 809. 

91. U.S.—Spiller v. Atchison, T. & 

S. F. Ry. Co., Mo., 40 S.Ct. 466, 263 
U.S. 117, 64 L.Ed. 810, reversing 
Atchison, T. & S. F. Ry. Co. v. 
Spiller, 246 F. 1, 168 C.C.A. 227, 
and 249 F. 677, 161 C.C.A. 687. 

12 C.J. p 187 note 68. 

99. U.S.—Chicago, etc., R. Co. v. 
Feintuch, Cal., 191 F. 482, 112 C. 
C.A. 126. 

12 C.J. p 187 note 69. 

9a U.S.—Spiller v. Atchison, T. & 
a F. Ry. Co., Mo., 40 S.Ct. 466, 263 
U.S. 117, 64 Li.Ed. 810, reversing At¬ 
chison, T. & S. F. Ry. Co. v. Spiller, 
246 F. 1. 168 C.C.A. 227, and 249 F. 
677, 161 C.C.A. 687. 

Kearsaj 

The admission of hearsay evidence 
before the commission, without ob¬ 
jection, where substantially corro¬ 
borated by original competent evi¬ 


dence and considered with other evi¬ 
dence in the case, may not preclude 
the admission of the commission’s 
findings and order, particularly in 
view of the rule that the finding is 
merely prima facie and subject to 
contradiction.—Spiller v. Atchison, T. 
& S. F. By. Co., supra. 

9a U.S.—Spiller v. Atchison, T. & 
S. F. Ry. Co., supra. 

9a U.S.—Spiller v. Atchison, T. & 
S. P. Ry. Co., supra. 

9a U.S.—Western Now York, etc., 

R. Co. v. Penn Refining Co., Ltd., 
Pa.. 137 F. 343, 70 C.C.A. 23, af¬ 
firmed 28 S.Ct. 268, 208 U.S. 208, 
52 L.Ed. 456. 

97. U.S.—Louisiana, etc., R. Co. v. 
U. S., Com.Ct., 209 P. 244, affirmed 
34 S.Ct. 741, 234 U.S. 1, 58 L.Ed. 
1186. 

9a U.S.—Louisiana, etc., R. Co. v. 
U. S., supra. 

99. U.S.—Penn Anthracite Mining 
Co. V. Delaware & H. R. Corpora¬ 
tion. D.C.Pa., 16 F.Supp. 732, af¬ 
firmed, C.C.A., Delaware & H. R. 
Corporation v. Penn Anthracite 
Mining Co., 91 F.2d 634, certiorari 
denied 68 S.Ct. 283. 302 U.S. 756, 82 
L Ed. 232, Christian Feigenspan v. 
Delaware & H. R. Corporation, 16 
F.Supp. 732, affirmed, C.C.A., Dela¬ 
ware & H. R. Corporation v. Chris¬ 
tian Feigenspan, 91 F.2d 634, cer¬ 
tiorari denied 68 S.Ct. 283, 302 U. 

S. 766, 82 L.Ed. 232. 

Svidenos as to rsasouableBess of 
rates 

U.S.—Glens Falls Portland Cement 
Co. V. Delaware & H. Co., C.C.A.N. 

T. , 66 F.2d 490, affirming, D.C., 66 
F.2d 971, and certiorari denied 
Delaware & Hudson Co. v. Glens 
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Falls Portland Cement Co., 64 S.Ct. 
132, 290 U.S. 697, 78 L.Ed. 599— 
Penn Anthracite Mining Co. v. 
Delaware & H. R. Corporation, D.C. 
Pa.. 16 F.Supp. 732, affirmed, C.C. 
A., Delaware & H. R. Corporation v. 
Penn Anthracite Mining Co., 91 F. 
2d 634. certiorari denied 58 S.Ct. 
283, 302 U.S. 756, 82 I..Ed. 232. 
Christian, Feigenspan v. Delaware 
& II. R. Corporation, 16 F.Supp. 
732, affirmed, C.C.A., Delaware & 
II. R. Corporation v. Christian Fei- 
gen.span, 94 F.2d 634, certiorari de¬ 
nied 58 S.Ct. 283, 302 U.S. 756, 82 
L.Ed. 232. 

1. U.S.—Railway Express Agency v. 

U. S., D.C.N.Y., 6 F.Supp. 249, ap¬ 
peal dismissed Wishnatzki & Na- 
Ihel v. Railway Express Agency, 
55 S.Ct. 212, 293 U.S. 632, 79 L.Ed. 
640. 

2. Kan.—Davis v. Prairie Pipe Line 
Co., C.C.A.Kan., 298 F. 393. 

3. U.S.—Baltimore & O. R. Co. v. U. 
S., Va.. 56 S.Ct. 797, 298 U.S. 349, 
80 L.Ed. 1209, affirming. D.C.. 9 F. 
Supp. 181—Davis V. Prairie Pipe 
Line Co., C.C.A.Kan., 298 F. 393. 

4ki U.S. — Pennsylvania R. Co. v. 
Weber, Pa., 42 S.Ct. 18, 257 U.S. 
85, 66 L.Ed. 141, affirming, C.C.A., 
269 F. Ill—Spiller v. Atchison, T. 
& S. F. Ry. Co.. Mo., 40 S.Ct. 466, 
263 U.S. 117, 64 L.Ed. 810, revers¬ 
ing Atchison. T. & S. F. Ry. Co. v. 
Spiller, 246 F. 1, 168 C.C.A. 227, 
and 249 F. 677, 161 C.C.A. 687— 
Western Maryland Ry. Co. v. Penn 
Veneer Co., C.CA.Pa., 92 F.2d 146, 
certiorari denied 68 S.Ct. 146, 302 
U.S. 745. 82 L.Ed. 676—Texas & P. 
Ry. Co. V. Fresnillo Co., C.C.A.Tex., 
80 F.2d 144—South Carolina As¬ 
paragus Growers’ Ass’n v. South- 
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tiff.® It has also been held that the findings of the 
commission are prima facie evidence in suits to set 
aside the orders of that body.® On the other hand, 
such findings are not usually regarded as conclu¬ 
sive,^ although a distinction has been taken in some 
cases to the effect that findings which are in their 
nature quasi-judicial are merely prima facie, while 
administrative findings are conclusive.® In any 
event, findings and conclusions of the commission 
are entitled to great weight and respect by the 
courts,® and should not be given a narrow construc¬ 
tion,^® whether they are made prima facie evidence 
by the statute^^ or not.^2 xhe finding of facts by 
the commission has no greater weight where the 
commission itself proceeds by petition than where 


the proceeding is instituted by an individual.^® In 
an action to set aside an order of the commission, a 
comparison of rates in the same or adjacent terri¬ 
tory, while not a conclusive test of reasonableness, 
has probative value.^^ Notwithstanding the burden 
resting on plaintiff, as indicated above, to prove the 
confiscatory character of rates prescribed by an or¬ 
der which he seeks to set aside, he is not required to 
prove the cost of transportation with mathematical 
accuracy, it being sufficient if the evidence prepon¬ 
derating in his favor reasonably warrants findings 
sufficient to support the decree sought but a gen¬ 
eral statement of costs, such as those based on the 
average ton-mile basis, should not ordinarily be con- 


ern Ry. Co.. C.C.A.S.C.. 64 F.2d 419. 
certiorari denied 54 S.Ct. 65. 290 U. 

S. 647, 78 UKd. 561—Southern Ry. 
Co. V. Blchler, C.C.A.Mo.. 56 F.2d 
1010—Blair v. Cleveland. C., C. & 
St. L. Ry. Co., D.C.I11.. 45 F.2d 792. 
afflrmed, C.C.A., Cleveland, C., C. 
& St. L. Ry. Co. V. Blair. 59 F.2d 
478—Montrose Oil Refining Co. v. 
St. Louis-San Francisco Ry. Co.. 
D.C.Tex., 25 F.2d 750, affirmed. C. 
C.A.. St. Louis-San Francisco Ry. 
Co. V. Montrose Oil & Refining Co.. 
25 F.2d 766, certiorari denied 48 S. 
Ct. 560. 277 U.S. 698, 72 L.Ed. 1007 
—^Willamette Iron & Steel Works 
V. Baltimore & O. R. Co., D.C.Or.. 
25 F.2d 621—^Wyoming Sugar Co. 
V. Davis, D.aWyo., 7 F.2d 622— 
Western Paper Makers’ Chemical 
Co. V. U. S., D.C.Mich., 7 F.2d 164 
—Borst V. Chicago & N. W. Ry. 
Co., D.C.Minn., 3 F.Supp. 139—G. 

B. Marklc Co. v. Lehigh Valley R. 
Co., D.C.Pa., 271 F. 989, afflrmed. C. 

C. A., Lehigh Valley R. Co. v. G. 
B. Markle Co., 279 F. 261—Vicks¬ 
burg, S. & P. R. Co. V. Anderson- 
Tully Co., C.C.A.Miss., 261 F. 741, 
afflrmed 41 S.Ct. 624, 266 U.S. 408. 
66 L.li]d. 1020—Pennsylvania R. Co. 
v. Minds, Pa., 244 F. 63, 156 C.C.A. 
481, affirming, D.C., Minds v. Penn¬ 
sylvania R. Co., 237 F. 267, and af¬ 
flrmed Pennsylvania R. Co. v. 
Minds, 39 S.Ct 631, 250 U.S. 368, 
63 L.Ed. 1039. 

D.C.—Central of Georgia Ry. Co. v. 
West Virginia Pulp & Paper Co., 92 
F.2d 292, 67 App.D.C. 309. 

12 C.J. p 137 note 70. 

Statnto not nnoonstltntlonal 

The statute is not. by reason of 
such provisions, rendered unconsti¬ 
tutional.—^Meeker v. Lehigh Valley 
R. Co., Pa., 36 S.Ct 328. 236 U.S. 412, 
69 L.Ed. 644—12 G.J. P 137 note 71. 

As regards particular matters, it 

has been held that findings of the 
commission were prima facie evi¬ 
dence that certain rates charged were 
excessive or unreasonable, and that 
the amount of the award made by 


the commission was correct as to 
the amount.—Oabbert v. Atchison, T. 
& S. F. Ry. Co., C.C.A.Tex.. 93 V.2d 
662, reversing Johnson v. Atchison. 

T. & S. F. Ry. Co., D.C., 17 F.Supp. 
720—New York. N. H. & H. R. Co. 
V. Ballou & Wright, Or., 242 F. 862, 
155 C.C.A. 460. 

5. U.S.—Splller v. Atchison, T. & S. 

F. Ry. Co.. Mo.. 40 S.Ct. 466. 253 U. 
S. 117, 64 L.Ed. 810, reversing At¬ 
chison. T. & S. F. Ry., 246 F. 1. 158 
C.C.A. 227, and 249 F. 677, 161 C. 
C.A. 687—^Atlantic Coast Line R. 
Co. V. Smith Bros., C.C.A.Tex., 63 
F.2d 747, certiorari denied Texas & 
P. R. Co. V. Smith Bros., 63 S.Ct. 
795, 289 U.S. 761, 77 L.Ed. 1504— 
Blair v. Cleveland. C., C. & St. L. 
Ry. Co., D.C.I11., 45 F.2d 792, af¬ 
flrmed, C.C.A., Cleveland, C., C. & 
St. L. Ry. Co. v. Blair, 69 F.2d 478. 
12 C.J. p 137 note 72. 

Contrary view 

In a particular case, which has in 
effect been overruled by Spiller v. 
Atchison, T. & S, F. Ry. Co., cited 
supra this note, it was held that the 
burden of proof was not satisfied 
merely by the production of the rep¬ 
aration order.—Michigan Cent. R. Co. 
v. Elliott, N.Y., 256 F. 18. 167 C.C.A. 
290. 

a U.S.—Indian Valley R. R. v. U. 
S., D.C.Cal.. 52 F.2d 485, affirmed 
Indian Valley R. Co. v. U. S., 54 
S.Ct. 775, 292 U.S. 608, 78 L.Ed. 
1469. 

7. U.S.—Handy Chocolate Co. v. 
Boston & A. R. R., D.C. Mass., 40 
F.2d 66. 

12 C.J. p 137 note 73. 

8 . U.S.—South Carolina Asparagus 
Growers’ Ass'n v. Southern Ry. Co.. 
C.C.A.S.C., 64 P.2d 419, certiorari 
denied 64 S.Ct. 65, 290 U.S. 647, 78 
L.Ed. 661. 

Tiading of damage under an ad¬ 
ministrative finding of the commis¬ 
sion has been held to be a quasi-Ju¬ 
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dicial finding within tho text rule.— 
Midland Valley R. Co. v. Excelsior 
Coal Co.. C.C.A.Ark., 86 F.2d 177— 
South Carolina Asparagus Gnawers’ 
Ass’n V. Southern Ry. Co., C.C.A.R. 
C., 64 F.2d 419, certiorari denied 64 
S.Ct. 66, 290 U.S. 647, 78 L.Ed. 661. 

9. U.S.—Handy Chocolate Co. v. 
Boston & A. R. R., D.C.Mass., 40 F. 
2d 56. 

12 C.J. p 138 note 78. 

10. U.S. — Interstate Commerce 
Commn. v. Chicago, etc., R. Co.. 

C. C.I11.. 94 F. 272. 

11. U.S.—Mills V. Lehigh Valley R. 
Co., Pa., 35 S.Ct. 888, 228 U.S. 473, 
69 L.Ed. 1414, reveising Clark v. 
Lehigh Valley R. Co., 207 F. 717, 
125 C.C.A. 32.5—Darn ell-Taenzer 
Tiumber Co. v. Southern Pac. Co., 
Teim., 221 F. 890, 137 C.C.A. 460, 
certiorari denied 36 S.Ct. 792, 238 

U.S. 629, 69 L.Ed. 1497, reversing, 

D. C., 190 P. 659. 

IS. U.S —Atchi.son, etc., R. Co. v. 
Inter.'?! ate Commerce Commn., 
Com.CL, 188 F. 229, revensed on 
other grounds 34 S.Ct. 814, 234 U. 
S. 294, 68 L.Ed. 1319. 

13. U.S. — Inti'i-slate Commerce 
Commn. v. Lehigh Valley R. Co., 
C(*.Ky., 49 F. 177—Kentucky, etc., 
RridKe Co. v. Louisville, etc., R. 
Co., CC.Ky.. 37 F. 667, 2 L.R.A. 
289, 2 Int.Coin Rep. 361, appeal dis¬ 
missed 13 S.Ct. 1048, 149 U.S. 777, 
37 L.Ed. 964. 

14. U.S.—Young.stown Sheet & Tube 
Co. v. U. S., Ohio, 56 S.Ct. 822, 296 
U.S. 476. 79 L.Ed. 1663, affirming, 
1) C., 7 F.Supp. 33. rehearing denied 
66 S.Ct. 81, 296 U.S. 661. 80 L.Ed. 
471. 

15. Reason for rule 

"In a.Meertaining cost of transpor¬ 
tation of one out of many commodi¬ 
ties hauled by railroads, it is impos¬ 
sible to attain precision.”—Baltimore 
& O. R. Co. V. U. S., Va.. 56 S.Ct. 
797. 812, 298 U.S. 349, 80 L.Ed. 1209, 
affirming. D.C., 9 F.Supp. 181. 
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sidered adequate proof to sustain a finding of con¬ 
fiscation.^® 

In particular cases, cited in the footnotes, under 
various circumstances the evidence in support of 
findings or orders of the interstate commerce com¬ 
mission has been held to be sufficients'^ or insuffi¬ 
cient^® for that purpose. 

i. Trial 

Actions to enforce or to enjoin orders of the inter¬ 
state commerce commission are triable de novo. The 
scope and extent of inquiry in such actions is exceedingly 
limited. 

Suits to enforce or enjoin orders of the inter¬ 
state commerce commission arc triable de novo,s® 


15 C.J.S. 

and the court acts therein, not ministerially, but ju- 
dicially.2® 

Scope and extent of inquiry. The scope and ex¬ 
tent of inquiry on the trial of actions to enforce or 
to enjoin or set aside orders of the interstate com¬ 
merce commission are exceedingly limited,^! it be¬ 
ing merely the function of the courts in this respect 
to protect litigants from arbitrary and capricious 
exercise of authority .22 Particularly in suits under 
the Urgent Deficiencies Act, 28 U.S.C.A. §§ 41 (27, 
28) 42-47, to enjoin the enforcement of an order of 
the interstate commerce commission, the court is 
confined by the nature of the proceeding to the suf¬ 
ficiency of the findings,^® and cannot inquire as to 
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16. U.S.—Baltimore & O. R. Co. v. 
U. S., Va., 9 P.Supp. 181, affirmed 
56 S.Ct. 797, 298 U.S. 349. 80 L.Ed. 
1209. 

17. U.S.—Texas & P. Ry. Co. v. 
Fresnillo Co., C.C.A.Tex., 80 F 2d 
144. 

To support Judgiuent 

In a suit to enforce an award of 
damages, evidence of the ffndinK’^^ 
and order of the commission was 
held to be sufficient to entitle plain¬ 
tiff to judgment, in the absence of 
any evidence on behalf of defendant. 
—Vicksburg, S. & P. Ry. Co. v. An- 
derson-Tully C'o., C.C.A.Mias., 261 P. 
741, affirmed 41 S.Ct. 624, 256 U.S. 
408, 65 L.Ed. 1020. 

Damages 

Evidence in action against railroad 
to enforce reparation award for rail¬ 
road’s refusal to furnish open-top 
cars on station track for wagon load¬ 
ing of coal was held to sustain trial 
court’s findings as to damages sus¬ 
tained.—Midland Valley R. Co. v. Ex¬ 
celsior Coal Co.. C.C.A.Ark., 86 F.2d 
177. 

Disorlminatiou in car distribution 

An award by the Interstate com¬ 
merce commission of restitution to 
the owner of a coal mine against a 
railroad company for discrimination 
in the distribution of cars was held 
to be supported by sufficient legal 
evidence.—Weber v. Pennsylvania R. 
Co.. D.C.Pa., 263 P. 945, affirmed, C. 
C.A., Pennsylvania R. Co. v. Weber, 
269 F. Ill, affirmed 42 S.Ct. 18. 257 

U. S. 86, 66 L.Ed. 141. 

Public oouvsnlenoc or aeoessity 
Evidence was held sufficient to 
support finding of commission that 
public convenience and necessity re¬ 
quired construction of railroad line 
authorized.—Chesapeake & O. Ry. Co. 

V. U. S., U.C.W.Va., 36 P.2d 769, af¬ 
firmed 51 S.Ct. 337, 283 U.S. 35, 75 L.. 
Ed. 824. 

Beasoaablsncss of rates 

U.S.—^Western Paper Makers’ Chemi¬ 
cal Co. v. U. S., D.C.Mlch., 7 F.2d 

164. 


Bestrlctioa of warehouse services 

Evidence was held sufficient to 
support a finding that warehouse 
company, which received allowances 
from carrier for terminal services, 
confined its warehouses to receipt 
and forwarding of merchandise, con¬ 
cerning which it rendered warehouse 
service.—Terminal Warehouse Co. of 
Baltimore City v. U. S., D.C.Md., 31 
F.2d 951. 

Spotting cars 

Evidence in a particular case was 
held to sustain order directing car¬ 
riers to cease and desist from spot¬ 
ting cars on industrial plant tracks, 
as part of service, rendered under 
interstate line-haul rates, and from 
granting allowances out of line-haul 
rates to industries doing such spot¬ 
ting, on ground that performance of 
such service was not within carrier’s 
transportation obligation.—U. S. v. 
American Sheet & Tin Plate Co., Pa., 
67 S.Ct. 804, 301 U.S. 402, 81 L.Ed. 
1186, reversing, D.C., American Sheet 
& Tin Plate Co. v. U. S., 15 F.Supp. 
711, rehearing denied U. S. v. Ameri¬ 
can Sheet & Tin Plate Co., 58 S.Ct. 
3, 302 U.S. 772, 82 L.Ed. 599. 

18. U.S.—Railway Express Agency 
V. U. S., D.C.N.Y., 6 PSupp. 219, 
appeal dismissed Wishnatzki & 
Nathel v. Railway Exiiress Agency, 
65 S.Ct. 212, 293 U.S. 532, 79 L.Ed. 
640. 

Confiscatory nature of rate 

U.S.—Manufacturers’ Ry. Co. v. U. 
S., Mo., 38 S.Ct. 383, 246 U.S. 457, 
62 L.Ed. 831—Baltimore & O. R. 
Co. V. U. S., D.C.Va., 9 F.Supp. 181, 
affirmed 66 S.Ct. 797, 298 U.S. 349, 
80 L.Ed. 1209. 

“Preconceived and premeditated” or¬ 
der 

In a particular suit to set aside 
an order of the commission as "pre¬ 
conceived and premeditated’’ in fixing 
certain rates, the evidence was held 
to be insufficient to show that the or¬ 
der was of such nature.—Texas & 
N. O. R. Co. V. U. S.. D.C.MO., 10 F. 
Supp. 198, affirmed 55 S.Ct. 784, 295 
U.S. 395, 79 L.Ed. 1501. 
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19. U.S.—Montrose Oil Refining Co. 
V. St. Louis-San Francisco Ry. Co., 
D.C.Tex., 26 P.2d 760, affirmed, C. 
C.A., St. Louis-San Francisco Ry. 
Co. V. Montrose Oil & Refining Co., 
26 F.2d 755, certiorari denied 48 S. 
Ct. 560, 277 U.S. 598, 72 L.Ed. 1007. 
12 C.J. p 136 note 44. 

80. U.S. — Interstate Commerce 
Commn. v. Cincinnati, etc., R. Co., 
C.C.Ga., 66 F. 925. affirmed 16 S. 
Ct. 700, 162 U.S. 184, 40 S.Ct. 935. 

12 C.J. p 136 note 45. 

81. U.S.—Beaumont, S. L. & W. Ry. 
Co. V. U. S., l).C.Mo., 36 F.2d 789, 
affirmed 61 S.Ct. 1, 282 U.S. 74. 76 
L.Ed. 221—St. liouis Southwestern 
Ry. Co. V. IT. S., D.C.Ky., 234 F. 
668, affirmed 38 S.Ct. 49, 245 U.S. 
136, 62 L.Ed. 199. 

N.U.—In re Russell. 281 N.W. 289, 
243, quoting Corpus Juris. 

12 C.J. p 138 note 88. 

88. U.S.—Penn Anthracite Mining 
Co. V. Delaware & H. K. Corpora¬ 
tion. D.C.Pa., 16 F.Supp. 732, af¬ 
firmed, C.C.A., Delaware & H. R. 
Corporation v. I’enn Anthracite 
Mining Co., 91 F.2d 634, certiorari 
denied 58 S.Ct. 283, 302 U.S. 756, 82 
L.Ed. 232—Christian Feigenspan v. 
Delaware & 11. R. ('‘orporation, D.C. 
Pa., 16 F.Supp. 732, affirmed, C.C. 
A., Delaware & II. R. Corporation 
v. Christian Feigenspan, 91 F.2d 
634, certiorari denied 58 S.Ct. 283. 
302 U.S. 756, 82 L.Ed. 232. 

83. U.S.—Commonwealth of Ken¬ 
tucky V. U. S., D.C.Ky., 3 F.Supp. 
778. 

Where record affords suflioieut bas¬ 
is for the commission’s determina¬ 
tion. the courts will not disturb it. 
—Illinois Commerce Commission v. 
U. S.. Ill., 64 S.Ct. 783, 292 U.S. 474, 
78 L.Ed. 1371. motion denied 54 S.Ct. 
861, rehearing denied 56 S.Ct. 66, 293 
U.S. 628, 79 L.Ed. 714. 
riudiugs held suflioieut to support 
order 

U.S.—Illinois Commerce Commission 
V. U. S., supra—State of Florida v. 
U. S., D.C.Ga.. 4 F.Supp. 477, af- 
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the operation and effect of the order,but must ac¬ 
cord to the findings of the commission the strength 
due to the judgments of a tribunal appointed by 
law and informed by experience.^® Both in suits to 
enforce and those to enjoin and set aside orders of 
the commission, the courts are primarily concerned 
with the question whether that body had constitu¬ 
tional and statutory authority to make the order in 
question, and whether in pursuing such authority 
the interested parties had their day in court.2® At 
any rate, it is outside the province of the courts in 
such suits to consider matters which have been de¬ 


termined by the commission in the proper exercise 
of the administrative discretion conferred upon that 
body.27 The courts are, as regards such matters, 
bound by the commission’s findings of fact after a 
“full hearing,’’2X other than to determine whether 
there was substantial evidence to sustain the or¬ 
der,29 and are, as regards such matters, without 
power to interfere with an order which is neither 
arbitrary nor unreasonable and is not without sup¬ 
port in the evidence.^® Accordingly, with respect to 
findings by the commission on matters within its ad¬ 
ministrative discretion, the courts cannot substi- 


flrmed C4 S.Ct. 60.3. 292 U.S. 1, 78 

L.Sd. 1077 — Commonwealth of 
Kentucky v. U. S., D.C.Ky., 3 F. 
Supp. 778. 

M. U.S.—Commonwealth of Ken¬ 
tucky V. U. S., supra. 

Charrea required hy order 

Whether order requires shippor.s 
in state in question to pay higher in¬ 
tra-state lran^?p(^rtation charges than 
shippers in certain other slutes 
where intra-state rates are lower Is 
not open for consideration.—Com¬ 
monwealth of Kentucky v. U. S., su¬ 
pra. 

25. U.S.—Escjinaba & L. S. R. Co. v. 

U. S., P.CMich, 21 F.Supp. 151, 
affirmed 58 S.(M. 556, 303 U.S. 315, 
82 I-.Kd. 867—Texas & N. O. R. Co. 

V. U. S., n.<?.Mo., 10 F.Supp. 198, 
affirmed 55 S.Ct. 784, 295 U.S. 395. 
79 L.Bd. 1501. 

26. U.S.—Alton & S. R. R. v. U. S„ 
D.C.Cal., 49 V.2d 414—Montrose Oil 
Refining Co. v. St. Louis-San Fran¬ 
cisco Ry. Co , D.C.Tex., 25 F.2d 750, 
affirmed, C.C.A., St. Rouis-San 
Francisco Ry. Co. v. Montrose Oil 
& Reflninp Co., 25 F.2d 755, certio¬ 
rari denied 48 S Ct. 560, 277 U.S. 
598, 72 L.ldd. 1007. 

Bequlrements satisfied 

Where a particular issue was rais¬ 
ed and eon.sidered by commis.sion, 
and parties had opportunity to pre¬ 
sent evidence, or were advised of evi¬ 
dence presented on such issue by op¬ 
ponent, and advisedly refrained from 
meeting it, courts will not, under 
the text rule, inquire into details of 
procedure.—^AUon & S. R. R. v. U. S., 
D.C.Cal., 49 F.2d 414. 

27. U.S.—New York Central Securi¬ 
ties Corporation v. U. S., N.Y., 63 
S.Ct. 45, 287 U.S. 12, 77 D Kd. 138, 
affirming, D.C., 54 F.2d 122. 

“The Commission . . . has broad 
powers and a wide extent of admin¬ 
istrative discretion, with the exercise 
of which, upon evidence, and within 
its statutory limits, the courts do not 
interfere.”—Atchison, T. & S. F. Ry. 
Co. V. U. S., 111., 62 S.Ct. 146, 284 U. 
S. 248, 76 L.Ed. 273, reversing, D.C.. 
51 F.2d 610. 


Preference, advantage or dieorimlna- 
tion 

Whether a particular preference 
or advantage or discrimination is un¬ 
due or unreasonable or unjust is not 
open for consideration within the op¬ 
eration of the text rule.—Manufur- 
turers’ Ry. Co. v. U. S.. Mo.. 38 S.Ct. 
383, 246 U.S. 457, 62 L..Kd. 831. 

28. U.S.—Aron v. Pennsylvanin R. 
Co., C.C.A.N.Y.. 80 F.2d 100, 103 A. 
L.R. 1367, affirming. D.O., 10 F. 
Supp. 756, certiorari denied 56 S.Ct. 
680, 298 U.S. 658. 80 I.,.Ed. 1384— 
Bultimore & O. R. Co. v. Brady, 
C.C.A.W.Va., 61 F.2d 242, certiorari 
granted 63 S.Ct. 314, 287 U.S. 696. 
77 Li Ed. 519, and reversed on oth¬ 
er grounds 63 S.Ct. 441, 288 U.S. 
418. 77 ^..Ed. 888—Standard Oil Co. 
V. U. S., D.C.lnd.. 41 P.2d 836. af¬ 
firmed Standard Oil Co., Indiana v. 
U. S., 51 S.Ct. 429. 28.3 U.S. 236, 76 
L.Ed. 999—Pittsburgh & W. V. Ry. 
Co. v. U. S., D.C.Ohio, 41 F.2d 806 
—Board of Public Utility Com’rs 
of New Jersey v. U. S., D.C N.J., 
21 F.Supp. 543—Town of Inlet, N. 
Y. V. New York Central R. Co., D. 
C.N.Y., 7 F.Supp. 781—Railway Ex¬ 
press Agency v. U. S., D.C.N.Y., 6 
F.Supp. 249, appeal dn.missed 
Wishnatzki & Nalbel v. Railway 
Express Agency, 55 S.Ct. 212, 293 
U.S. 532, 79 D.Ed. 640—U. S. v. 
Duluth. S. S. & A. Ry. Co., D.C. 
Mich,, 281 F. 347. 

D.C.—U. S. ex rel. Kroger ‘ Grocery 
& Baking Co. v. Interstate C"oni- 
merce Commi.ssion. 73 F.2d 948, 64 
App.D.C. 43, eertiorari denied 55 S. 
Ct. 508. 294 U.S. 712, 79 L.Ed. 1246. 
12 C.J. p 138 note 91. 

Positive finding of negative fact 
Commission's positive finding of 
negative fact, as that carriers’ rates 
to certain point are not unreasona¬ 
ble, is as definite, concrete, and bind¬ 
ing as jury’s verdict of not guilty.— 
Arizona Wholesale Grocery (\). v. 
Southern Pac. Co., C.C-.A.Ariz., 68 F. 
2d 601. 

Pining entent of unreasonableness 

In reparation proceeding, commis¬ 
sion's administrative finding fixing 
extent to which rates charged were 
unreasonable is binding on courts.— 
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South Carolina Asparagus Growers* 
Ass’n v. Southern Ry. Co., C.C.A.S.C., 
64 F 2d 419, certiorari denied 64 S. 
Ct. 65, 290 U.S. 647, 78 L.Ed. 561. 
Whether practice discriminatory 
Whether practice of carrier is un¬ 
justly discriminatory or preferential 
IS, within the text rule, a question 
of fact exclusively for the commis¬ 
sion rather than for the court.— 
Merchants’ Warehouse Co. v. U. S., 
UC.Pa., 44 P.2d 379, affirmed 51 S.Ct. 
505, 283 U.S. 501, 76 L.Ed. 1227. 
Brroneons basis not shown 

The record in a particular case 
was held not to show that the com¬ 
mission erroneously based its con¬ 
clusion as to the financial need of 
certain lines. Incident to transporta¬ 
tion of a certain commodity, on the 
average rate of return on all their 
property from their total business.— 
Baltimore & O. R. Co. v. U. S., D.C. 
Va., 9 F.Supp. 181, affirmed 56 S.Ct. 
797, 298 U.S. 349, 80 L.Ed. 1209. 

89. U.S.—St. Louis Southwestern 
Ry. Co. V. U. S.. D.C.Ky.. 234 F. 
668, affirmed 38 S.Ct. 49. 246 U.S. 
136. 62 L.Ed. 1ff!K 
12 C.J. p 138 note 92. 

30. U S.—Standard Oil Co., Indiana. 
V. U. S., Ind., 51 S.Ct. 429, 283 U.S. 
235, 75 L.Ed. 999, aftlrming, D.C., 
Standard Oil Co. v. IJ. S.. 41 F.2d 
836- -Seaboard Air Line Ky. Co. v. 
U. S., Vu, 41 set. 24. 254 U.S. 57. 
65 L.Ed. 129, affirming, D.C., 249 F. 
3C8—("hieago, 11. 1. & P. Ry. Co. v. 
U. S.. D.C.Tex., 6 F.2d 888, affirmed 
47 S.Ct. 486, 274 U.S. 29, 71 L.Ed. 
911. 

“So long as tbe commission acts 
fairly and reasonably within the 
granted power conferred by Con¬ 
gress, its orders are not subject to 
review.’’—Chesapeake & O. Ry. Co. v. 
U. S., DC.Va., 5 F.Supp. 7, 14. 

I Collateral effect may be given to 
I the commission’s determination of a 
pertinent fact when neither arbitrary 
nor unsupported by the evidence.— 
Aron V. I’cnnsylvania R. Co., C.C.A. 

N.Y., 80 F.2d 100, 103 A.L.R. 1367, af¬ 
firming, D.C., 10 F.Supp. 7B6, certio¬ 
rari denied 56 S.Ct. 680, 298 U.S. 658, 
80 L.Ed. 1384. 
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tute their own judgment for that of the commis- the commission, their credibility** or their qualifi- 
sion,*^ and are not concerned with the wisdom of cations to testify as experts*® are not for the courts 
its orders** nor with the reasoning or soundness of to consider; nor is the weight of the evidence, pre- 
its conclusions.** So, as regards witnesses before scnted to the commission, a question for the 

91. U.S.—state of Ohio v. TJ. S., I action of the commission In flxiner | Supp. 781—Baltimore & O. R. Co. 


Ohio. 64 S.Ct. 792, 292 U.S. 498, 78 

L.Ed. 1388, afflrmlngr, D.C., 6 F. 
Supp. 386, vacated on other 
grrounds U. S. v. State of Ohio, 64 
S.Ct. 462, 291 U.S. 644. 78 L.Ed. 
1041, and U. S. v. Wheeling & L. 

E. R. Co., 64 S.Ct. 462, 291 U.S. 
644, 78 L.Ed. 1041, rehearingr grant¬ 
ed State of Ohio v. U. S., 56 S.Ct. 
66. 293 U.S. 627, 79 L.Ed. 714, af¬ 
firmed 66 S.CL 146, 293 U.S. 628, 79 
L.Ed. 638—State of Florida v. U. 
S., 6a., 64 S.Ct. 603, 608. 292 U.S. 
1. 78 L.Ed. 1077—Norfolk & W. 
Ry. Go. V. U. S., Va.. 63 S.Ct. 62. 
287 U.S. 134, 77 L.Ed. 218. affirm¬ 
ing. D.C.. 62 F.2d 967—Atchison. T 
& S. P. Ry. Co. V. U. S., Ill., 49 S. 
Ct. 494, 279 U.S. 768, 78 L.Ed. 947, 
affirming, D.C., 33 P.2d 345—Chi¬ 
cago. I. & L. Ry. Co. V. U. S.. Ind., 
46 S.Ct. 226, 270 U.S. 287. 70 L.Ed. 
590—U. S. V. New River Co.. W. 
Va.. 44 S.Ct. 610, 266 U.S. 533, 68 
L.Ed. 1165, reversing. D.C.. New 
River Co. v. Chesapeake & O. Ry. 
Co., 298 F. 460—Manufacturers' 
Ry. Co. V. U. S.. Mo.. 38 S.Ct. .383, 
246 U.S. 467, 62 L.Ed. 831—Vir¬ 
ginian R. Co. V. U. S., W.Va., 47 
S.Ct. 222, 272 U.S. 668, 663, 71 L. 
Ed. 463—Moffat Tunnel League v. 
U. S.. D.C.Del.. 69 P.2d 760, af¬ 
firmed 63 S.Ct. 643, 289 U.S. 118, 77 

L. Ed. 1069—^New York Cent. Se¬ 
curities Corporation v. U. S., D.C. 
N.Y., 54 F.2d 122, affirmed 63 S. 
Ct. 46, 287 U.S. 12. 77 L.Ed. 138— 
Atchison, T. & S. P. Ry. Co. v. U. 
S., 111., 51 F.2d 610, reversed on 
other grounds 62 S.Ct. 146, 284 U.S. 
248, 76 L.Ed. 273—Beaumont, S. L. 
& W. Ry. Co. V. U. S., D.C.MO., 36 

F. 2d 789, affirmed 51 S.Ct. 1, 282 
U.S. 74, 76 L.Ed. 221—Chesapeake 
& O. Ry. Co. V. U. S., D.C.W.Va., 
86 F.2d 769, affirmed 61 S.Ct. 337, 
283 U.S. 36. 76 L.Ed. 824—Chicago, 

M. , St. P. & P. R. Co. V. U. S., D. 
C.111., 83 F.2d 582, affirmed U. S. v. 
Chicago. M., St. P. & R. Co., 51 
S.Ct 169, 282 U.S. 811, 75 L.Ed. 359 
—J. C. Famechon Co. v. Northern 
Pac. R. Co.. C.C.A.Minn., 23 F.2d 
307, affirming, D.C., 11 F.2d 312— 
Maher v. U. S., D.C.Or., 23 F.Supp. 
810 — Board of Public Utility 
Com'rs of New Jersey v. U. S., D. 
C.N.J., 21 F.Supp. 643—Akron, C. 
& Y. Ry. Co. V. U. S., D.C.N.Y., 
282 F. 806, affirmed 48 S.Ct. 270, 
261 U.S. 184, 67 L.Ed. 605—Lehigh 
Valley R. Co. v. U. S., D.C.Pa.. 234 
F. 682, affirmed 37 S.Ct. 397, 243 
U.S. 412, 61 L.Ed. 819. 

Bate making and rsasonahleaess 
thereof 

(1) The text rule applies to the 


rates.—American Trucking Ass’ns v. 
U. S., D.C.D.C.. 17 F.Supp. 656. 

(2) The reasonableness of that 
body in fixing rates is, likewise, 
within the application of the rule 
stated in the text.—^Nashville, C. & 
St. L. Ry. V. State of Tennessee, 
Tenn.. 43 S.Ct 583. 262 U.S. 318, 67 
L.Ed. 999, reversing, D.C., State of 
Tennessee v. U. S., 284 F. 371. 

sa. U.S.—Norfolk & W. Ry. Co. v. 

U. S.. Va.. 53 S.Ct 62. 287 U.S. 134, 
77 L.Ed. 218, affirming. D.C.. 52 P. 
2d 967—Georgia Public Service 
Commission v. U. S.. Ga., 61 S.Ct. 
619, 283 U.S. 766, 76 L.Ed. 1397, 
affirming. D.C., 42 F.2d 467—As¬ 
signed Car Ca.se8, Pa., 47 S.Ct. 727, 
274 U.S. 564, 71 L.Ed. 1204, revers¬ 
ing. D.C., Berwind-Whlte Coal Min¬ 
ing Co. V. U. S.. 9 F.2d 429—Chi¬ 
cago. R. I. & P. Ry. Co. V. U. S., 
Tex., 47 S.Ct 486. 274 U.S. 29. 71 
L.Ed. 911, affirming, D.C., 6 F.2d 
888—Virginian Ry. Co. v. U. S.. W. 
Va.. 47 S.Ct 222. 272 U.S. 658, 71 
L.Ed. 463—Akron. C. & Y. Ry. Co. 

V. U. S.. N.T., 43 S.Ct 270, 261 U. 
S. 18 i, 67 L.Ed. 605, affirming, D. 

C. . 282 P. 306—Indian Valley R. 

R. V. U. S„ D.C.Cal., 62 P.2d 486, 
affirmed Indian Valley R. Co. v. IT. 

S. . 54 S.Ct 775, 292 U.S, 608, 78 
L.Ed. 1469—^Atchison, T. & S. P. 
Ry. Co. V. U. S., D.C.I11., 51 P.2d 
610, reversed on other grounds 52 
S.Ct 146, 284 U.S. 248, 76 L.Ed. 273 
—Pittsburgh & W. V. Ry. Co. v. 
U. S., D.C.Ohio, 41 P.2d 806—Jef¬ 
ferson Island Salt Mining Co. v. 
U. S., D.C.Ohio, 6 P.2d 315—Turner, 
Dennis & Lowry Lumber Co. v. 
Chicago, M. & St. P. Ry. Co., D.C. 
Mo., 2 P.2d 291—Maher v. U. S., 

D. C.Or., 23 F.Subp. 810—Board of 
Public Utility Com’rs of New Jer¬ 
sey V. U. S., D.C.N.J., 21 F.Supp 
643—Escanaba & L. S. R. Co. v. 
U. S., D.C.Mich., 21 F.Supp. 161, 
affirmed 68 S.Ct 656, 303 U.S. 315, 
82 L.Ed. 867—Penn Anthracite 
Mining Co. v. Delaware & H. R. 
Corporation, D.C.Pa., 16 F.Supp. 
732, affirmed. C.C.A., Delaware & 
H. R. Corporation v. l*enn Anthra¬ 
cite Mining Co., 91 F.2d 634, certio¬ 
rari denied 68 S.Ct. 283, 302 U.S. 
756, 82 L.Ed. 232—Christian Fei- 
genspan v. Delaware & H. R. Cor¬ 
poration, D.C.Pa., 16 F.Supp. 732, 
affirmed, C.C.A., Delaware & H. R. 
Corporation v. Christian Felgen- 
span, 91 F.2d 634, certiorari denied 
58 S.Ct 283, 302 U.S. 766, 82 L.Ed. 
232—Town of Inlet, N. Y., v. New 
York Cent R. Co., D.C.N.Y., 7 F. 
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V. U. S., D.C.Ohlo, 5 F.Supp. 929, 
affirmed U. S. v. Baltimore & O. R. 
Co.. 55 S.Ct 268, 293 U.S. 464, 79 
L.Ed. 687—Missouri Pac. R. Co. v. 
U. S., D.C.Ky., 4 F.Supp. 449, af¬ 
firmed 55 S.Ct 121, 293 U.S. 524, 
79 L.Ed. 636—Akron. C. & Y. Ry. 
Co. V. U. S., D.C.N.Y., 282 P. 306, 
affirmed 43 S.Ct 270, 261 U.S. 184. 
67 L.Ed. 606—Baltimore & O. R. 
Co. V. Lambert Run Coal Co., C.C. 
A.W.Va., 267 F. 776, appeal grant¬ 
ed 271 F. 1020, and certiorari de¬ 
nied Lambert Run Coal Co. v. Bal¬ 
timore & O. R. Co.. 41 S.Ct 148. 
254 U.S. 651. 66 L.Ed. 457. and 
modified on other grounds 42 S.Ct. 
349. 258 U.S. 377, 66 L.Ed. 671. 

Different decision by court 

That the court would have decid¬ 
ed differently on the same evidence 
does not Justify its disturbing the 
finding of the commission.—Railway 
Express Agency v. U. S., D.C.N.Y., 
6 F.Supp. 249, appeal dismissed 
Wishnatzki & Nathcl v. Railway Ex¬ 
press Agency, 55 S.Ct 212, 293 U.S. 
532. 79 L.Ed. 640. 

33. U.S.—Georgia Public Service 

Commission v. U. S., Ga., 61 S.Ct 
619, 283 U.S. 766, 75 L.Ed. 1397, af¬ 
firming, D.C., 42 P.2d 467—As¬ 

signed Car Cases, Pa., 47 S.Ct. 727, 
274 U.S. 564, 71 L.Ed. 1204, re¬ 
versing, D.C., Berwlnd-White Coal- 
Mining Co. V. U. S., 9 P.2d 429— 
Western Paper Makers Chemical 
Co. V. U. S., Mich., 46 S.Ct. 600, 271 

U. S. 268, 70 L.Ed. 941—Indian Val¬ 
ley R. R. V. U. S.. D.C.Cal., 52 F. 
2d 485, affirmed Indian Valley R. 
Co. V. U. S., 54 S.Ct 775, 292 U. 
S. 608, 78 L.Ed. 1469—Texas & N. 
O. R. Co. V. U. S., D.C.Mo., 3 0 
F.Supp. 198, affirmed 65 S.Ct. 7S4, 
295 U.S. 395, 79 L Ed. 1601--Uail- 
way Express Agency v. U. S., D.C. 

N.Y., 6 F.Supp. 249, appeal dis¬ 
missed Wishnatzki & Nathel v. 
Railway Express Agency, 55 S.Ct. 
212, 293 U.S. 632, 79 L.Ed. 640— 
Missouri Pac. R. Co. v. U. S., D. 
C.Ky., 4 F.Supp. 449, affirmed 55 S. 
Ct. 121, 293 U.S. 624, 79 L.Ed. 636. 

34. U.S.—Merchants’ Warehouse Co. 

V. U. S., Pa., 51 S.Ct 506, 283 U.S. 
501, 76 L.Ed. 1227, affirming, D.C., 
44 F.2d 379. 

33. U.S.—Splller v. Atchison, T. & S. 
F. Ry. Co., Mo., 40 S.Ct 466, 253 
U.S. 117, 64 L.Ed. 810, reversing 
Atchison. T. & S. F. Ry. Co. v. 
Spiller, 246 P. 1, 168 C.C.A. 227, 
and 249 F. 677. 161 C.C.A. 687. 
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courts.** regularity in the proceedings before the commis¬ 

sion or error in the application of the rules of law, 
Findings of the commission based on evidence are jjg disturbed,*^ this being particularly true where the 
conclusive and may not, in the absence of some ir- evidence in support of the findings is substantial** 


aSb u.S.—^U. 8. V. Pan American Pe¬ 
troleum Corporation, La., 58 S.Ct. 
771, 304 U.S. 156, 82 L.Qd. 1262. 
reversing D.C., Pan American Pe¬ 
troleum Corporation v. U. S., 18 F. 
Supp. 624, motion denied U. S. v. 
Pan American Petroleum Corpora- 
. lion, 58 S.Ct. 407, and U. S. v. 
Humble Oil & Refining Co., 58 S.Ct. 
408—^Atlanta, B. & C. R. Co. v. U. 

5.. 6a.. 66 S.Ct. 12, 296 U.S. 33. 
80 L.Bd. 26—State of Ohio v. U. 

8.. Ohio, 54 S.Ct. 792. 292 U.S. 498. 
78 L.Ed. 1388, affirming, D.C.. 6 
P.Supp. 386, vacated on other 
grounds U. S. v. State of Ohio. 

54 S.Ct. 452, 291 U.S. 644, 78 L.Ed. 
1041, and U. S. v. Wheeling & L. 

E. R. Co.. 54 S.Ct. 452. 291 U.S. 644. 
78 L.Ed. 1041, rehearing granted 
State of Ohio v. U. S.. 55 S.Ct. 66. 
293 U.S. 627, 79 L.Ed. 714, affirmed 

55 S.Ct. 146, 293 U.S. 528. 79 L.Ed. 
638—State of Florida v. U. S., Ga., 
54 S.Ct. 603. 292 U.S. 1, 78 L.Ed. 
1077, affirming, D.C.. 4 P.Supp. 477 
—Merchants' Warehouse Co. v. U. 

5.. Pa.. 51 S.Ct. 505. 283 U.S. 501. 
75 L.Ed. 1227, affirming. D.C., 44 

F. 2d 379—Chicago, R. I. & P. Ry. 
Co. v. U. S.. Tex., 47 S.Ct. 486. 274 
U.S. 29, 71 L.Ed. 911. affirming, D. 

C., 6 P.2d 888—^Assigned Car Cas¬ 
es, Pa., 47 S.Ct. 727, 274 U.S. 564, 
71 L.Ed. 1204, reversing, D.C., Ber- 
wind-White Cocil-Mining Co. v. U. 

5.. 9 F.2d 429—Virginian Ry. Co. v. 

U. S.. W.Va., 47 S.Ct. 222, 272 U. 
S. 658, 71 L.Ed. 463—-Indian Valley 

R. R. V. U. S.. D.aCal.. 52 F.2d 
485, affirmed Indian Valley R. Co. 

V. U. S., 64 S.Ct. 775, 292 U.S. 608, 
78 L.Ed. 1469—Texas & P. Ry. Co. 
V. U. S., D.C.Tex., 42 F.2d 281, re¬ 
versed on other grounds 63 S.Ct. 
768. 289 U.S. 627, 77 L.Ed. 1410— 
Pittsburgh & W. V. Ry. Co. v. U. 

S. , D.C.Ohio, 41 F.2d 806—Western 
Paper Makers' Chemical Co. v. U. 

5.. D.C.Mlch., 7 P.2d 164—Jefferson 
Island Salt Mining Co. v. U. S., D. 

C. Ohio. 6 F.2d 316—Board of Pub¬ 
lic Utility Com’rs of New Jersey v. 
U. S., D.C.N.J., 21 F.Supp. 643— 
Escanaba & L. S. R. Co. v. U. S., 

D. C.Mich., 21 F.Supp. 151, affirmed 
68 S.Ct. 556, 303 U.S. 315, 82 L.Ed. 
867—Texas & N. O. R. Co. v. U. 

5., D.C.Mo., 10 P.Supp. 198, affirmed 
65 S.Ct. 784, 296 U.S. 395, 79 L.Ed. 
1601—Town of Inlet, N. Y., v. New 
York Central R. Co., D.C.N.Y., 7 
F.Supp. 781—Youngstown Sheet & 
Tube Co. V. U. S., D.C.Ohio, 7 P. 
Supp. 33, affirmed 66 S.Ct. 822, 295 
U.S. 476, 79 L.Ed. 1653, rehearing 
denied 66 S.Ct. 81, 296 U.S. 661, 80 
L.Ed. 471—Missouri Pac. R. Co. v. 
U. S., D.C.Ky.. 4 F.Supp. 449, af-j 


I firmed 55 S.Ct. 121, 293 U.S. 624, 
79 L.Ed. 636—Lehigh Valley R. 
Co. V. U. S., D.C.Pa., 234 P. 682, 
affirmed 37 S.Ct. 397, 243 U.S. 412, 
61 L.Ed. 819. 

D.C.—U. S. ex rel. Maine Potato 
Growers & Shippers Ass'n v. Inter¬ 
state Commerce Commission, 88 P. 
2d 780, 66 App.D.C. 398, certiorari 
denied 67 S.Ct. 764, 300 U.S. 684, 81 
L.Ed. 886. 

Tsst 

'Tf the evidence before the com¬ 
mission is competent and lends rea¬ 
son to the conclusions of that body, 
the courts will not interfere."— 
Penn Anthracite Mining Co. v. Dela¬ 
ware & H. R. Corporation, D.C.Pa., 16 
P.Supp. 732, 737, affirmed, C.C.A., 

Delaware & H. R. Corporation v. 
Penn Anthracite Mining Co., 91 P.2d 
634, certiorari denied 58 S.Ct. 283, 302 

U. S. 766, 82 L.Ed. 232—Christian Pei- 
genspan v. Delaware & H. R. Corpo¬ 
ration, D.C.Pa., 16 F.Supp. 7.32, af¬ 
firmed, C.C.A., Delaware & H. R. Cor¬ 
poration V. Christian Feigenspan, 91 
F.2d 634, certiorari denied 58 S.Ct. 
283, 302 U.S. 756, 82 L.Ed. 232. 

Quasi-Judioial nature of function 
performed by the (‘ommission in 
making a particular order, as in de¬ 
termining the reasonableness of a 
Joint rate, does not alter the text 
rule.—Beaumont. S. L. & W. Ry. Co. 

V. U. S., D.C.MO., 36 P.2d 789, af¬ 
firmed 61 S.Ct. 1, 282 U.S. 74, 76 L. 
Ed. 221—Akron. C. & Y. Ry. Co. v. 
U. S.. D.C.N.Y., 22 P.2d 199. 

37. U.S.—Baltimore & O. R. Co. v. 

U. S., Va., 66 S.Ct. 797, 298 U.S. 
349, 80 L.Ed. 1209, affirming, D.C., 
9 F.Supp. 181—Interstate Com¬ 
merce Commission v. Oregon- 
Washington R. & Nav. Co., Or., 53 
S.Ct. 266, 288 U.S. 14, 77 L.Ed. 588, 
affirming. D.C., Oregon-Washington 

R. & Nav. Co. V. U. S., 47 F.2d 260 
—Merchants’ Warehouse Co. v. U. 

S. , Pa., 61 S.Ct. 505, 283 U.S. 601, 
75 L.Ed. 1227, affirming, D.C., 44 
F.2d 379—Glens Palls Portland Ce¬ 
ment Co. V. Delaware & H. Co., C. 
C.A.N.Y., 66 F.2d 490, affirming, D. 
C., 55 P.2d 971, certiorari denied 
Delaware & H. Co. v. Glens Falls 
Portland Cement Co.. 54 S.Ct. 132, 
290 U.S. 697. 78 L.Ed. 599—Bodine 
& Clark Livestock Commission Co.! 

V. Great Northern Ry. Co., C.C.A. 
Or., 63 F.2d 472, certiorari denied 
54 S.Ct. 48. 290 U.S. 629, 78 L.Ed. 
548—Department of Public Works 
of Washington v. U. S., D.C.Wash., 
56 F.2d 392—^Pittsburgh & W. V. 
Ry. Co. V. U. S., D.C.Ohlo, 41 P.2d 
806—^Akron, C. & Y. Ry. Co. v. U. 

S., D.C.N.Y.. 22 F.2d 199—Western 
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Paper Makers' Chemical Co. V. U. 

S.. D.C.Mlch.. 7 P.2d 164—Balti¬ 
more & O. R. Co. v. U. S., D.C.N. 
Y., 20 F.Supp. 917—Baltimore A 

O. R. Co. V. U. S., D.C.N.Y.. 20 P. 
Supp. 273—Texas & N. O. R. Co. v. 
U. S.. D.C.MO., 10 F.Supp. 198, af¬ 
firmed 55 S.Ct. 784, 295 U.S. 396, 79 
L.Ed. 1601—Youngstown Sheet & 
Tube Co. V. U. S., D.C.Ohio. 7 F. 
Supp. 33, affirmed 66 S.Ct. 822, 295 
U.S. 476. 79 L.Ed. 1668, rehearing 
denied 56 S.Ct. 81. 296 U.S. 661. 80 
L.Ed. 471—Jones v. Alton A S. R. 
Co.. D.C.Ill., 6 F.Supp. 807—State 
of Florida v. U. S., D.C.Ga., 4 F. 
Supp. 477, affirmed 54 S.Ct. 603, 292 

U. S. 1. 78 L.Ed. 1077—City of New 
York v. U. S., D.C.N.Y., 272 F. 768 
—Lehigh Valley R. Co. v. Public 
Service Commission. Second Dist., 
of State of New York. D.C.N.Y.. 
272 P. 768, affirmed State of New 
York V. U. S.. 42 S.Ct. 239, 257 U. 

5. 591, 66 L.Ed. 885—Morgan’s 

Louisiana & T. R. & S. S. Co. v. 
Isaac Joseph Iron Co., Ohio, 243 

P. 149, 166 C.C.A. 16. 

38. U.S.—U. S. V. Pan American Pe¬ 
troleum Corporation, La., 58 S.Ct. 
771, 304 U.S. 156, 82 L.Ed. 1262, 
reversing, D.C., Pan American Pe¬ 
troleum Corporation v. U. S., 18 F. 
Supp. 624, motion denied U. S. v. 
Pan American Petroleum Corpora¬ 
tion. 58 S.Ct. 407. and U. S. v. 
Humble Oil & Refining Co., 58 S.Ct. 
408—Chicago, R. I. & P. Ry. Co. 

V. U. S., Tex., 47 S.Ct. 486, 274 U.S. 
29, 71 L.Ed. 911, affirming, D.C., 6 
F.2d 888—Virginian Ry. Co. v. U. 

S.. W.Va., 47 S.Ct. 222, 272 U S 

6. ’>8, 71 L.Ed. 463—Western Paper 
Makers’ Chemical Co. v. U. S., 
Mich., 16 S.Ct. 600, 271 U.S. 268, 70 
L.Ed. 941—Alton & S. R. R. v. U. 

S.. D.C.Cal., 49 P.2d 414—Oregon- 
Washington R. & Nav. Co. V. U. S., 
D.C.Or., 47 F.2d 260, affirmed Inter¬ 
state Commerce Commission v. 
Oregon-Washington R. A Nav. Co., 
53 S.Ct. 266, 288 U.S. 14, 77 L.Ed. 
688—Texas A N. O. R. Co. v. Lou¬ 
isiana Public Service Commission, 
D.C.La., 41 P.2d 293, affirmed Lou¬ 
isiana Public Service Commission 
V. Texas A N. O. R. Co., 52 S.Ct. 74, 
284 U.S. 125, 76 L.Ed. 201—Beau¬ 
mont, S. L. A W. Ry. Co. v. U. S., 
D.C.Mo., 36 F.2d 789, affirmed 61 S. 
Ct. 1, 382 U.S. 74, 76 L.Bd. 221— 
Wallower V. U. S., D.C.Mo., 32 P.2d 
524—Terminal Warehouse Co. of 
Baltimore City v. U. 8., D.C.Md., 81 
F.2d 951—Inland Steel Co. v. U. S., 

D. C.Ill., 23 F.Supp. 291—Elgin, J. A 

E. Ry. Co. V. U. S., D.C.Ind., 18 P. 
Supp. 19—Texas & N. O. R. Co. v. 
U. S., D.C.MO., 10 F.Supp. 198, af- 
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tute their own judgment for that of the commis¬ 
sion,®^ and are not concerned with the wisdom of 
its orders®® nor with the reasoning or soundness of 
its conclusions.®® So, as regards witnesses before 


the commission, their credibility®^ or their qualifi¬ 
cations to testify as experts®® are not for the courts 
to consider; nor is the weight of the evidence, pre¬ 
sented to the commission, a question for the 


31. U.S.—state of Ohio v. U. S., 
Ohio. 64 S.Ct. 792, 292 U.S. 498, 78 

L.Ed. 1388. afflrminff. D.C., 6 F. 
Supp. 386, vacated on other 

grounds U. S. v. State of Ohio. 64 
S.Ct. 462. 291 U.S. 644. 78 L..Ed. 
1041, and U. S. v. Wheeling & L. 

E. R. Co.. 54 S.Ct. 452. 291 U.S. 
644, 78 L.Ed. 1041. rehearing grant¬ 
ed State of Ohio v. U. S.. 65 S.Ct. 
66. 293 U.S. 627. 79 L.Ed. 714, af¬ 
firmed 56 S.Ct 146. 293 U.S. 528. 79 
L.Ed. 638—State of Florida v. U. 

5.. Ga.. 64 S.Ct 603. 608. 292 U.S. 
1, 78 L.Ed. 1077—Norfolk & W. 
Ry. Go. V. U. S.. Va.. 63 S.Ct 62. 
287 U.S. 134. 77 L.Ed. 218, affirm¬ 
ing. D.C.. 52 F.2d 967—Atchison, T. 
& S. F. Ry. Co. V. U. S.. Ill., 49 S. 
Ct 494, 279 U.S. 768, 78 L.Ed. 947, 
affirming, D.C., 33 F.2d 346—Chi¬ 
cago. I. & L. Ry. Co. V. U. S.. Ind.. 
46 S.Ct 226. 270 U.S. 287, 70 L.Ed. 
590 — u. S. V. New River Co., W. 
Va.. 44 S.Ct 610, 266 U.S. 633, 68 
L.Ed. 1166, reversing. D.C.. New 
River Co. v. Chesapeake & O. Ry. 
Co., 293 F. 460—Manufacturers’ 
Uy. Co. V. U. S.. Mo., 38 S.Ct 383, 
246 U.S. 467. 62 L.Ed. 831—Vir¬ 
ginian R. Co. V. U. S., W.Va,, 47 
S.Ct 222, 272 U.S. 668, 663. 71 L. 
Ed. 463—Moffat Tunnel League v. 
U. S., D.C.Del.. 69 F.2d 760, af¬ 
firmed 53 S.Ct 643, 289 U.S. 113, 77 

L. Ed. 1069—^New York Cent Se¬ 
curities Corporation v. U. S., D.G. 
N.Y.. 54 F.2d 122, affirmed 63 S. 
Ct 46, 287 U.S. 12. 77 L.Ed. 138— 
Atchison, T. & S. F. Ry. Co. v. U. 

5., 111.. 51 F.2d 610, reversed on 
other grounds 52 S.Ct. 146, 284 U.S. 
248, 76 L.Ed. 273—Beaumont, S. L. 
& W. Ry. Co. V. U. S., D.C.MO., 36 

F. 2d 789. affirmed 61 S.Ct 1. 282 
U.S. 74, 76 L.Ed. 221—Chesapeake 
& O. Ry. Co. V. U. S., D.C.W.Va., 
85 F.2d 769, affirmed 61 S.Ct 337, 
283 U.S. 36. 76 L.Ed. 824—Chicago, 

M. , St P. & P. R. Co. V. U. S.. D. 
C.lll., 83 F.2d 682, affirmed U. S. v. 
Chicago. M., St P. & P. R. Co., 61 
S.Ct 169, 282 U.S. 311, 76 L.Ed. 859 
—J. C. Famechon Co. v. Northern 
Pac. R. Co.. C.C.A.Minn., 23 F.2d 
307, affirming, D.C., 11 F.2d 312— 
Maher v. U. S., D.C.Or., 23 F.Supp. 
810 — Board of Public Utility 
Com'rs of New Jersey v. U. S., D. 
C.N.J., 21 F.Supp. 643—Akron, C. 
& Y. Ry. Co. V. U. S., D.C.N.Y., 
282 F. 806, affirmed 43 S.Ct 270, 
261 U.S. 184, 67 L.Ed. 605—Lehigh 
Valley R. Co. v. U. S., D.C.Pa.. 234 
F. 682, affirmed 37 S.Ct 397, 243 
U.S. 412, 61 L.Ed. 819. 

Bate making and raasoaahleaess 
thereof 

(1) The text rule applies to the 


action of the commission in fixing 
rates.—^American Trucking Ass’ns v. 
U. S.. D.C.D.C.. 17, F.Supp. 666. 

(2) The reasonableness of that 
body in fixing rates is. likewise, 
within the application of the rule 
stated in the text.—^Nashville, C. & 
St. L. Ry. v. State of Tennessee, 
Tenn., 43 S.Ct 583, 262 U.S. 318, 67 
L.Ed. 999, reversing, D.C., State of 
Tennessee v. U. S., 284 F. 371. 

3S. U.S.—Norfolk & W. Ry. Co. v. 

U. S., Va.. 63 S.Ct 62, 287 U.S. 134, 
77 L.Ed. 218, affirming, D.C.. 52 F. 
2d 967—Georgia Public Service 
Commission v. U. S., Ga.. 61 S.Ct 
619, 283 U.S. 765. 75 L.Ed. 1397, 
affirming, D.C., 42 F.2d 467—As¬ 
signed Car Cases, Pa., 47 S.Ct 727, 
274 U.S. 564, 71 L.Ed. 1204, revers¬ 
ing, D.C., Berwind-White Coal Min¬ 
ing Co. V. U. S.. 9 F.2d 429—Chi¬ 
cago, R. I. & P. Ry. Co. V. U. S., 
Tex., 47 S.Ct 486, 274 U.S. 29. 71 
L.Ed. 911, affirming. D.C., 6 P.2d 
888—Virginian Ry. Co. v. U. S., W. 
Va.. 47 S.Ct 222. 272 U.S. 658, 71 
L.Ed. 463—Akron, C. & Y. Ry. Co. 
v. U. S., N.Y., 43 S.Ct 270, 261 U. 
S. 181, 67 L.Ed. 605. affirming, D. 

C. , 282 F. 306—Indian Valley R. 

R. v. U. S., D.C.Cal., 52 F.2d 486, 
affirmed Indian Valley R. Co. v. IT. 

S. , 64 S.Ct 776, 292 U.S. 608, 78 
L.Ed. 1469—^Atchison, T. & S. F. 
Ry. Co. v. U. S., D.C.I11., 51 F.2d 
510, reversed on other grounds 62 
S.Ct 146, 284 U..S. 248, 76 L.Ed. 273 
—Pittsburgh & W. V. Ry. Co. v. 
U. S., D.C.Ohio, 41 P.2d 806—Jef¬ 
ferson Island Salt Mining Co. v. 
U. S., D.C.Ohio, 6 P.2d 315—Turner, 
Dennis & Lowry Lumber Co. v. 
Chicago, M. & St. P. Ry. Co., D.C. 
Mo., 2 P.2d 291—Maher v. U. S., 

D. C.Or., 23 F.Supp. 810—Board of 
Public Utility Com’rs of New .Ter- 
sey v. U. S., D.C.N.J., 21 F.Supp 
643—Escanaba & L. S. R. Co. v. 
U. S., D.C.Mlch., 21 F.Supp. 161, 
affirmed 68 S.Ct 566, 303 U.S. 315, 
82 L.Ed. 867—Penn Anthracite 
Mining Co. v. Delaware & H. R. 
Corporation, D.C.Pa., 16 F.Supp. 
732, affirmed, C.C.A., Delaware & 
H. R. Corporation v. I’enn Anthra¬ 
cite Mining Co., 91 F.2d 634, certio¬ 
rari denied 68 S.Ct 283, 302 U.S. 
766, 82 L.Ed. 232—Christian Fei- 
genspan v. Delaware & H. R. Cor¬ 
poration, D.C.Pa., 16 F.Supp. 732, 
affirmed, C.C.A., Delaware & H. R. 
Corporation v. Christian Fcigen- 
span, 91 F.2d 634, certiorari denied 
68 S.Ct 283, 302 U.S. 766, 82 L.Ed. 
232—Town of Inlet, N. Y., v. New 
York Cent R. Co., D.C.N.Y., 7 F. 
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Supp. 781—Baltimore & O. R. Co. 
V. U. S., D.C.Ohio, 5 F.Supp. 929, 
affirmed U. S. v. Baltimore & O. R. 
Co.. 66 S.Ct 268, 293 U.S. 454. 79 
L.Ed. 687—Missouri Pac. R. Co. v, 
U. S., D.C.Ky., 4 F.Supp. 4 49, af¬ 
firmed 66 S.Ct 121, 293 U.S. 624, 
79 L.Ed. 636—^Akron. C. & Y. Ry. 
Co. v. U. S., D.C.N.Y., 282 F. 306, 
affirmed 43 S.Ct 270, 261 U.S. 184. 
67 L.Ed. 60.5—Baltimore & O. R. 
Co. V. Lambert Run Coal Co., C.C. 
A.W.Va., 267 F. 776, appeal grant¬ 
ed 271 F. 1020, and certiorari de¬ 
nied Lambert Run Coal Co. v. Bal¬ 
timore & O. R. Co.. 41 S.Ct 148, 
264 U.S. 651, 66 L.Ed. 457, and 
modified on other grounds 42 S.Ct. 
349, 268 U.S. 377. 66 L.Ed. 671. 

Different decision by court 

That the court would have decid¬ 
ed differently on the same evidence 
does not Justify its disturbing the 
finding of the commission.—Railway 
Express Agency v. U. S., D.C.N.Y., 
6 F.Supp. 249, appeal dismissed 
Wishnatrki & Nathel v. Railway Ex¬ 
press Agency, 65 S.Ct 212, 293 U.S. 
532. 79 L.Rd. 640. 

33. U.S.—Georgia Public Service 

Commission v. U. S., Ga., 61 S.Ct. 
619, 283 U.S. 765, 76 L.Ed. 1397, af¬ 
firming, D.C., 42 P.2d 467—As¬ 

signed Car Cases. Pa., 47 S.Ct. 727, 
274 U.S. 664, 71 L.Ed. 1204, re¬ 
versing, D.C., Berwind-Whltc Coal- 
Mining Co. v. U. S., 9 P.2d 429— 
Western Paper Makers Chemical 
Co. V. U. S., Mich., 46 S.Ct. .500, 271 

U. S. 268, 70 L.Ed. 941—Indian Val¬ 
ley R. R. V. U. S., D.C.Cal., 52 F. 
2d 485, affirmed Indian Valley R. 
Co. V. U. S., 54 S.Ct. 775, 292 IT. 
S. 608, 78 L.Ed. 1469—Texas & N. 
O. R. Co. V. U. S., D.C.Mo., 3 0 
F.Supp. 198, affirmed 56 S.Ct. 7St, 
295 U.S. 395, 79 L.Ed. 1601—Rail¬ 
way Express Agency v. U. S., D.C. 

N.Y., 6 F.Supp. 249, appeal dis¬ 
missed Wishnatzki & Nathel v. 
Railway Express Agency, 66 S.Ct. 
212, 293 U.S. 532, 79 L.Ed. 640— 
Missouri Pac. R. Co. v. U. S., D. 
C.Ky., 4 F.Supp. 449, affirmed 66 S. 
Ct 121, 293 U.S. 624, 79 L.Ed. 636. 

34. U.S.—Merchants’ Warehouse Co. 

V. U. S., Pa., 61 S.Ct 606, 283 U.S. 
601, 76 L.Ed. 1227, affirming, D.C., 
44 F.2d 379. 

36b U.S.—Splller v. Atchison, T. & S. 
F. Ry. Co., Mo., 40 S.Ct 466, 253 
U.S. 117, 64 L.Ed. 810, reversing 
Atchison. T. & S. F. Ry. Co. v. 
Splller, 246 F. 1. 168 C.C.A. 227, 
and 249 F. 677, 161 C.C.A. 687. 
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regularity in the proceedings before the commis¬ 
sion or error in the application of the rules of law, 
Findings of the commission based on evidence are be disturbed,*7 this being particularly true where the 
conclusive and may not, in the absence of some ir- evidence in support of the findings is substantial** 


36ii U.S.—^U. S. V. Pan American Pe¬ 
troleum Corporation, La., 68 S.Ct. 
771, 304 U.S. 156, 82 L.Ed. 1262. 
reversinfi:. D.C., Pan American Pe¬ 
troleum Corporation v. U. S., 18 F. 
Supp. 624. motion denied U. S. v. 
Pan American Petroleum Corpora¬ 
tion. 68 S.Ct. 407, and U. S. v. 
Humble Oil & Heflning Co.. 68 S.Ct. 
408—-Atlanta, B. & C. R. Co. v. U. 

5., Ga.. 66 S.Ct. 12. 296 U.S. S3. 
80 L.Bd. 26—State of Ohio v. U. 
S„ Ohio, 64 S.Ct. 792. 292 U.S. 498. 
78 L.Ed. 1388, affirming. D.C.. 6 
F.Supp. 386, vacated on other 
grounds U. S. v. State of Ohio. 

64 S.Ct. 462. 291 U.S. 644. 78 L Ed. 
1041, and U. S. v. Wheeling & L. 

E. R. Co.. 64 S.Ct. 462, 291 U.S. 644. 
78 L.Ed. 1041, rehearing granted 
State of Ohio v. U. S.. 65 S.Ct. 66. 
293 U.S. 627, 79 L Ed. 714. affirmed 

65 S.Ct. 146, 293 U.S. 528. 79 L.Ed. 
638—State of Florida v. U. S., Ga., 
64 S.Ct. 603. 292 U.S. 1, 78 L.Ed. 
1077, affirming, D.C.. 4 F.Supp. 477 
—Merchants' Warehouse Co. v. U. 

5., Pa.. 61 S.Ct. 506. 283 U.S. 601. 
76 L.Ed. 1227, affirming, D.C.. 44 

F. 2d 379—Chicago. R. 1. & P. Ry. 
Co. V. U. S., Tex., 47 S.Ct. 486. 274 
U.S. 29. 71 L.Ed. 911, affirming. D. 

C., 6 P.2d 888—^Assigned Car Cas¬ 
es. Pa., 47 S.Ct. 727, 274 U.S. 664. 
71 L.Ed. 1204, reversing. D.C., Bcr- 
wind-Whlte Coal-Mining Co. v. U. 

5., 9 F.2d 429—Virginian Ry. Co. v. 

U. S.. W.Va., 47 S.Ct. 222, 272 U. 
S. 658, 71 L.Ed. 463—Indian Valley 

R. R. V. U. S.. D.aCal., 52 F.2d 
485, affirmed Indian Valley R. Co. 

V. U. S., 64 S.Ct. 775, 292 U.S. 608, 
78 L.Ed. 1469—Texas & P. Ry. Co. 
V. U. S., D.C.Tex., 42 F.2d 281, re¬ 
versed on other grounds 63 S.Ct. 
768. 289 U.S. 627, 77 L.Ed. 1410— 
Pittsburgh A W. V. Ry. Co. v. U. 

5., D.C.OhIo, 41 P.2d 806—^Western 
Paper Makers’ Chemical Co. v. U. 

5., D.C.Mlch., 7 P.2d 164—Jefferson 
Island Salt Mining Co. v. U. S.. D. 

C. Ohio, 6 P.2d 316—^Board of Pub¬ 
lic Utility Com’rs of New Jersey v. 
U. S., D.C.N.J.. 21 F.Supp. 543— 
Escanaba & L. S. R. Co. v. U. S.. 

D. C.Mich., 21 F.Supp. 161, affirmed 
68 S.Ct. 656, 303 U.S. 316. 82 L.Ed. 
867—Texas A N. O. R. Co. v. U. 

S. , D.C.Mo., 10 F.Supp. 198, affirmed 

66 S.Ct. 784, 296 U.S. 396. 79 L.Ed. 
1601—Town of Inlet, N. Y., v. New 
York Central R. Co., D.C.N.Y., 7 
F.Supp. 781—Youngstown Sheet A 
Tube Co. V. U. S., D.C.Ohio, 7 F. 
Supp. 33, affirmed 65 S.Ct. 822, 295 
U.S. 476. 79 L.Ed. 1663, rehearing 
denied 66 S.Ct. 81, 296 U.S. 661, 80 
L.Ed. 471—Missouri Pac. R. Co. v. 
U. S., D.CKy.. 4 F.Supp. 449. af> | 


firmed 66 S.Ct. 121, 293 U.S. 524, 
79 L.Ed. 636—Lehigh Valley R. 
Co. V. U. S.. D.C.Pa., 234 F. 682, 
affirmed 37 S.Ct. 397, 243 U.S. 412, 
61 L.Ed. 819. 

D.C.—U. S. ex rel. Maine Potato 
Growers A Shippers Ass'n v. Inter¬ 
state Commerce Commission. 88 F. 
2d 780, 66 App.D.C. 398, certiorari 
denied 57 S.Ct. 754, 300 U.S. 684. 81 
L.Ed. 886. 

Test 

“If the evidence before the com¬ 
mission is competent and lends rea¬ 
son to the conclusions of that body, 
the courts will not interfere.”— 
Penn Anthracite Mining Co. v. Dela¬ 
ware A H. R. Corporation, D.C.Pa., 16 
F.Supp. 732, 737, affirmed, C.C.A., 

Delaware A H. H. Corporation v. 
Penn Anthracite Mining Co., 91 P.2d 
634, certiorari denied 58 S.Ct. 283, 302 

U. S. 766, 82 L.Ed. 232—Christian Fei- 
genspan v. Delaware & H. R. Corpo¬ 
ration. D.C.Pa., 16 F.Supp. 732, af¬ 
firmed. C.C.A., Delaware A H. R. Cor¬ 
poration V. Christian Feigenspan, 91 
F.2d 634, certiorari denied 68 S.Ct. 
283, 302 U.S. 756, 82 L.Ed. 232. 

Qnasl-Juaioial nature of function 
performed by the commission in 
making a particular order, as in de¬ 
termining the reasonableness of a 
Joint rate, does not alter the text 
rule.—Beaumont. S. L. & W. Ry. Co. 

V. U. S., D.C.MO., 36 F.2d 789, af¬ 
firmed 61 S.Ct. 1. 282 U.S. 74, 76 L. 
Ed. 221—Akron, C. & Y. Ry. Co. v. 
U. S., D.C.N.Y.. 22 F.2d 199. 

37. U.S.—Baltimore & O. R. Co. v. 

U. S., Va., 66 S.Ct 797, 298 U.S. 
349, 80 L.Ed. 1209, affirming. D.C., 
9 F.Supp. 181—Interstate Com¬ 
merce Commission v. Oregon- 
Washington R. & Nav. Co., Or., 53 
S.Ct. 266, 288 U.S. 14. 77 L.Ed. 688. 
affirming, D.C., Oregon-Washlngton 

R. A Nav. Co. v. U. S.. 47 F.2d 260 
—Merchants’ Warehouse Co. v. U. 

S. , Pa., 61 S.Ct. 606, 283 U.S. 601. 
76 L.Ed, 1227, affirming, D.C., 44 
P.2d 379—Glens Falls Portland Ce¬ 
ment Co. V. Delaware A H. Co., C. 
C.A.N,Y., 66 P.2d 490, affirming, D. 
C., 66 F.2d 971, certiorari denied 
Delaware A H. Co. v. Glens Falls 
Portland Cement Co.. 64 S.Ct. 132, 
290 US. 697, 78 L.Ed. 699—Bodine 
A Clark Livestock Commission Co. 

V. Great Northern Ry. Co., C.C.A. 
Or., 63 F.2d 472, certiorari denied 
64 S.Ct. 48. 290 U.S. 629, 78 L.Ed. 
648—Department of Public Works 
of Washington v. U. S., D.C.Wash., 
66 F.2d 392—Pittsburgh A W. V. 
Ry. Co. V. U. S., D.C.Ohio, 41 F.2d 
806—^Akron, C. & Y. Ry. Co. v. U. 

S., D.C.N.y.. 22 F.2d 199—Western 
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Paper Makers’ Chemical Co. v. U. 

5.. D.C.Mich., 7 F.2d 164—Balti¬ 
more & O. R. Co. V. U. S., D.C.N. 
Y.. 20 F.Supp. 917—Baltimore A 

O. R. Co. V. U. S., D.C.N.Y., 20 F. 
Supp. 273—Texas A N. O. R. Co. v. 
U. S.. D.C.Mo., 10 F.Supp. 198, af¬ 
firmed 66 S.Ct 784, 296 U.S. 395, 79 
L.Ed. 1601—Youngstown Sheet A 
Tube Co. v. U. S., D.C.Ohio, 7 P. 
Supp. 33, affirmed 56 S.Ct 822, 295 
U.S. 476. 79 L.Ed. 1663, rehearing 
denied 66 S.Ct 81. 296 U.S. 661, 80 
L.Ed. 471—Jones v. Alton A S. R. 
Co., D.C.Ill., 6 F.Supp. 807—State 
of Florida v. U. S., D.C.Ga., 4 P. 
Supp. 477. affirmed 64 S.Ct 603, 292 

U. S. 1, 78 L.Ed. 1077—City of New 

York V. U. S., D.C.N.Y., 272 F. 768 
—Lehigh Valley R. Co. v. Public 
Service Commission, Second Dist., 
of State of New York. D.C.N.Y., 
272 F. 768, affirmed State of New 
York V. U. S.. 42 S.Ct 239, 267 U. 
S. 591, 66 L.Ed. 886—Morgan’s 

Louisiana & T. R. & S. S. Co. v. 
Isaac Joseph Iron Co., Ohio. 243 

P. 149, 156 C.C.A. 16. 

38. U.S.—U. S. V. Pan American Pe¬ 
troleum Corporation, La., 68 S.Ct. 
771, 304 U.S. 166. 82 L.Ed. 1262, 
reversing, D.C., Pan American Pe¬ 
troleum Corporation v. U. S., 18 F. 
Supp. 624, motion denied U. S. v. 
Pan American Petroleum Corpora¬ 
tion, 68 S.Ct 407. and U. S. v. 
Humble Oil A Refining Co., 58 S.Ct. 
408—Chicago. R. I. & P. Ry. Co. 
v. U. S., Tex., 47 S.Ct. 486, 274 U.S. 
29, 71 L.Ed. 911, affirming, D.C., 6 
P.2d 888—Virginian Ry. Co. v. U. 

5., W.Va., 47 S.Ct 222, 272 U S 
658, 71 L.Ed. 463—Western Paper 
Makers’ Chemical Co. v. U. S.. 
Mich., 46 S.Ct 600, 271 U.S. 268, 70 
L.Ed. 941—Alton & S. R. R. v. U. 

S., D.C.Cal., 49 F.2d 414—Oregon- 
Washington R. A Nav. Co. v. U. S., 
D.C.Or., 47 F.2d 250, affirmed Inter¬ 
state Commerce Commission v. 
Oregon-Washington R. A Nav. Co., 
63 S.Ct. 266. 288 U.S. 14, 77 L.Ed. 
688—Texas & N. O. R. Co. v. Lou¬ 
isiana l^ublic Service Commission, 
D.C.La., 41 F.2d 293, affirmed Lou¬ 
isiana Public Service Commission 

V. Texas & N. O. R. Co., 52 S.Ct 74, 
284 U.S. 125, 76 L.Ed. 201—Beau¬ 
mont, S. L. A W. Ry. (^o. v. U. S.. 
D.C.Mo., 36 F.2d 789, affirmed 61 S. 
Ct 1, 282 U.S. 74, 76 L.Ed. 221— 
Wallower V. U. S., D.C.Mo., 32 P.2d 
624—Terminal Warehouse Co. of 
Baltimore City v. U. S.. D.C.Md., 81 
F.2d 951—Inland Steel Co. v. U. S.. 

D. C.Ill., 23 F.Supp. 291—Elgin, J. A 

E. Ry. Co. V. U. S., D.C.Ind., 18 F. 
Supp. 19—Texas & N. O. R. Co. v. 
U. S., D.C.MO., 10 F.Supp. 198, af< 
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tute their own judgment for that of the commis¬ 
sion,*^ and arc not concerned with the wisdom of 
its orders** nor with the reasoning or soundness of 
its conclusions.** So, as regards witnesses before 


the commission, their credibility*^ or their qtialifi- 
cations to testify as experts** are not for the courts 
to consider; nor is the weight of the evidence, pre¬ 
sented to the commission, a question for the 


31. U.S.—state of Ohio v. U. S., 
Ohio, 64 S.Ct 792. 292 U.S. 498, 78 

L.ISd. 1388, afflrmlna, D.C.. 6 F. 
Supp. 386, vacated on other 
grrounds U. S. v. State of Ohio, 64 
S.Ct. 462, 291 U.S. 644. 78 L.Ed. 
1041, and U. S. v. Wheeling & Li. 

E. R. Co., 64 S.Gt. 452, 291 U.S. 
644, 78 L.Ed. 1041, rehearing grant¬ 
ed State of Ohio v. U. S., 55 S.Ct. 
66, 293 U.S. 627, 79 Li.Ed. 714, af¬ 
firmed 66 S.Ct. 146, 293 U.S. 628, 79 
L.Ed. 638—State of Florida v. U. 
S., Ga., 54 S.Ct. 603, 608, 292 U.S. 
1, 78 Ii.Ed. 1077--Norfolk & W. 
Ry. Co. V. U. S., Va., 63 S.Ct. 62, 
287 U.S. 134, 77 L.Bd. 218, affirm¬ 
ing. D.C., 62 F.2d 967—Atchison. T. 
& S. P. Ry. Co. V. U. S., Ill.. 49 S. 
Ct. 494, 279 U.S. 768, 78 L.Ed. 947, 
affirming, D.C.. 33 P.2d 345—Chi¬ 
cago, I. & L. Ry. Co. V. U. S., Ind., 
46 S.Ct. 226, 270 U.S. 287. 70 L.Ed. 
590—U. S. V. New River Co., W. 
Va., 44 S.Ct. 610, 266 U.S. 533. 68 
L.Ed. 1166, reversing, D.C.. New 
River Co. v. Chesapeake & O. Ry. 
Co.. 298 F. 460—Manufacturers* 
Ry. Co. V. U. S.. Mo.. 38 S.Ct. 383. 
246 U.S. 467, 62 L.Bd. 831—-Vir¬ 
ginian R. Co. V. U. S., W.Va., 47 
S.Ct. 222, 272 U.S. 668. 663, 71 L. 
Ed. 463—Moffat Tunnel League v. 
U. S.. D.C.Del., 69 F.2d 760, af¬ 
firmed 68 S.Ct. 643. 289 U.S. 118, 77 

L. Ed. 1069—^New York Cent. Se¬ 
curities Corporation v. U. S., D.C. 
N.Y., 64 F.2d 122, affirmed 63 S. 
Ct. 46, 287 U.S. 12. 77 L.Bd. 138— 
Atchison. T. & S. P. Ry. Co. v. U. 
S., 111., 61 P.2d 610, reversed on 
other grounds 52 S.Ct. 146, 284 U.S. 
248, 76 L.Ed. 273—Beaumont. S. L. 
& W. Ry. Co. V. U. S.. D.C.MO., 36 

F. 2d 789. affirmed 61 S.Ct. 1. 282 
U.S. 74, 76 L.Ed. 221—Chesapeake 
& O. Ry. Co. V. U. S., D.C.W.Va., 
86 F.2d 769, affirmed 61 S.Ct. 337, 
283 U.S. 36. 75 L.Ed. 824—Chicago. 

M. , St P. & P. R. Co. V. U. S.. D. 
C.I11.. 38 F.2d 582. affirmed U. S. v. 
Chicago. M., St P. & P. R. Co., 61 
S.Ct 169, 282 U.S. 311, 75 L.Ed. 869 
—J. C. Pamechon Co. v. Northern 
Pac. R. Co.. C.C.A.Minn., 23 P.2d 
307, affirming, D.C., 11 P.2d 312— 
Maher v. U. S.. D.C.Or., 23 F.Supp. 
810 — Board of Public Utility 
Com'rs of New Jersey v. U. S., D. 
C.N.J., 21 F.Supp. 643—Akron, C. 
& Y. Ry. Co. V. U. S., D.C.N.Y.. 
282 F. 806. affirmed 43 S.Ct 270, 
261 U.S. 184. 67 L.Ed. 605—Lehigh 
Valley R. Co. v. U. S., D.C.Pa., 234 
F. 682, affirmed 87 S.Ct 397, 243 
U.S. 412, 61 L.Ed. 819. 

Bate making and seasonahleaess 
thereof 

(1) The text rule applies to the 


action of the commission in fixing 
rates.—^American Trucking Ass’ns v. 
U. S.. D.C.D.C., 17 F.Supp. *656. 

(2) The reasonableness of that 
body in fixing rates is. likewise, 
within the application of the rule 
stated in the text.—^Nashville, C. & 
St L. Ry. V. State of Tennessee, 
Tenn.. 43 S.Ct 683. 262 U.S. 318, 67 
L.Ed. 999, reversing, D.C., State of 
Tennessee v. U. S.. 284 P. 871. 

32. U.S.—Norfolk & W. Ry. Co. v. 

U. S.. Va.. 53 S.Ct 62, 287 U.S. 134, 
77 L.Bd. 218, affirming. D.C.. 62 P. 
2d 967—Georgia Public Service 
Commission v. U. S., Ga.. 61 S.Ct 
619, 283 U.S. 765, 76 L.Ed. 1397, 
affirming. D.C., 42 F.2d 467—As¬ 
signed Car Cases, Pa., 47 S.Ct 727, 
271 U.S. 664, 71 L.Ed. 1204, revers¬ 
ing, D.C., Berwlnd-Whlte Coal Min¬ 
ing Co. v. U. S.. 9 F.2d 429—Chi¬ 
cago. R. I. & P. Ry. Co. V. U. S., 
Tex.. 47 S.Ct 486. 274 U.S. 29. 71 
L.Ed. 911, affirming. D.C., 6 P.2d 
888—Virginian Ry. Co. v. U. S., W. 
Va.. 47 S.Ct 222. 272 U.S. 658. 71 
L.Ed. 463—Akron, C. & Y. Ry. Co. 
v. U. S., N.Y., 43 S.Ct 270, 261 U. 
S. 181, 67 L.Ed. 605. affirming, D. 

C. , 282 P. 306—Indian Valley R. 

R. V. U. S., D.C.Cal., 52 F.3d 486, 
affirmed Indian Valley H. Co. v. U. 

S. . 54 S.Ct 776, 292 U.S. 608, 78 
L.Ed. 1469—^Atchison, T. & S. P. 
Ry. Co. V. U. S.. D.C.I11., 61 P.2d 
610, reversed on other grounds 62 
S.Ct 146, 284 U.S. 248, 76 L.Ed. 273 
—Pittsburgh & W. V. Ry. Co. v. 
U. S., D.aOhio, 41 F.2d 806—Jef¬ 
ferson Island Salt Mining Co. v. 
U. S., D.C.Ohio, 6 F.2d 316—Turner, 
Dennis & Lowry Lumber Co. v. 
Chicago, M. & St P. Ry. Co., T>.C. 
Mo., 2 F.2d 291—Maher v. U. S., 

D. C.Or., 23 F.Supp. 810—Board of 
Public Utility Com’rs of New Jer¬ 
sey V. U. S., D.C.N.J.. 21 F.Supp 
643—Escanaba & L. S. R. Co. v. 
U. S., D.C.Mich., 21 F.Supp. 161, 
affirmed 68 S.Ct 556, 303 U.S. 33 5, 
82 L.Ed. 867—Penn Anthracite 
Mining Co. v. Delaware & H. R. 
Corporation, D.C.Pa., 16 F.Supp. 
732, affirmed, C.C.A., Delaware & 
H. R. Corporation v. l*enn Anthra¬ 
cite Mining Co.. 91 F.2d 634, certio¬ 
rari denied 68 S.Ct 283, 302 U.S. 
756, 82 L.Ed. 232—Christian Fei- 
genspan v. Delaware & H. R. Cor¬ 
poration. D.C.Pa., 16 F.Supp. 732, 
affirmed, C.C.A.. Delaware & H. R. 
Corporation v. Christian Feigen- 
span, 91 F.2d 634, certiorari denied 
58 S.Ct 283, 302 U.S. 766, 82 L.Ed. 
232—Town of Inlet, N. Y., v. New 
York Cent R. Co.. D.C.N.Y., 7 F. 
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Supp. 781—Baltimore & O. R. Co. 
V. U. S.. D.C.Ohlo. 5 F.Supp. 929, 
affirmed U. S. v. Baltimore & O. R. 
Co., 65 S.Ct 268, 293 U.S. 464, 79 
L.Ed. 587—Missouri Pac. R. Co. v. 
U. S.. D.C.Ky.. 4 F.Supp. 449, af¬ 
firmed 66 S.Ct 121, 293 U.S. 624, 
79 L.Ed. 636—Akron, C. & Y. Ry. 
Co. v. U. S., D.C.N.Y., 282 F. 306, 
affirmed 43 S.Ct 270, 261 U.S. 184. 
67 L.Ed. 605—Baltimore & O. R. 
Co. v. Lambert Run Coal Co., C.C. 
A.W.Va., 267 P. 776, appeal grant¬ 
ed 271 P. 1020, and certiorari de¬ 
nied Lambert Run Coal Co. v. Bal¬ 
timore & O. R. Co.. 41 S.Ct 148. 
254 U.S. 651. 66 L.Ed. 467, and 
modified on other grounds 42 S.Ct. 
349. 268 U.S. 377. 66 L.Ed. 671. 

Different decision by court 

That the court would have decid¬ 
ed differently on the same evidence 
docs not Justify its disturbing the 
finding of the commission.—Railway 
Express Agency v. U. S., D.C.N.Y., 
6 F.Supp. 249, appeal dismissed 
Wishnat/ki & Nathel v. Hallway Ex¬ 
press Agency, 56 S.Ct 212, 293 U.S. 
5;{2, 79 L.Ed. 640. 

33. U.S.—Georgia Public Servi<*e 

Commission v. U. S., Ga., 61 S.Ct. 
619, 283 U.S. 766, 75 L.Ed. l.*{97, af¬ 
firming, D.C., 42 P.2d 467—As¬ 

signed Car Cases, Pa., 47 S.Ct. 727. 
274 U.S. 564, 71 L.Ed. 1204, re¬ 
versing, D.C., Berwlnd-Whlto Coal- 
Mining Co. v. U. S., 9 P.2d 429— 
Western Paper Makers Chemical 
Co. V. U. S., Mich., 46 S.Ct. 500, 271 

U. S. 268, 70 L.Ed. 941—Indian Val¬ 
ley R. R. V. U. S.. D.C.Cal., 52 F. 
2d 486, affirmed Indian Valley R. 
Co. V. U. S., 54 S.Ct. 776, 292 IT. 
S. 608, 78 L.Ed. 1469—Texas & N. 
O. R. Co. V. U. S., D.C.Mo.. 10 
F.Supp. 198, affirmed 55 S.Ct. 784 . 
295 U.S. 395. 79 L.Ed. 1501—Rail¬ 
way Express Agency v. U. S., D.C. 

N.Y., 6 F.Supp. 249, appeal dis¬ 
missed Wishnatzkl & Nathel v. 
Railway Express Agency, 65 S.Ct. 
212, 293 U.S. 632, 79 L.Ed. 640— 
Missouri Pac. R. Co. v. U. S., D. 
C.Ky., 4 F.Supp. 449, affirmed 65 S. 
Ct 121. 293 U.S. 524, 79 L.Ed. 636. 

34. U.S.—Merchants* Warehouse Co. 

V. U. S.. Pa.. 61 S.Ct. 606, 283 U.S. 
601. 75 L.Ed. 1227, affirming. D.C., 
44 F.2d 379. 

3& U.S.—Spiller v. Atchison, T. & S. 
F. Ry. Co., Mo.. 40 S.Ct 466, 263 
U.S. 117, 64 L.Ed. 810, reversing 
Atchison. T. & S. F. Ry. Co. v. 
Spiller, 246 P. 1. 168 C.C.A. 227, 
and 249 F. 677. 161 C.C.A. 587. 



COMMERCE 


8 148 


15 C.J.S. 

courts.** regularity in the proceedings before the commis¬ 

sion or error in the application of the rules of law, 
Findings of the commission based on evidence are be disturbed,this being particularly true where the 
conclusive and may not, in the absence of some ir- evidence in support of the findings is substantial** 


36b U.S.—^U. 8. V. Pan American Pe¬ 
troleum Corporation, La., 58 S.Ct. 
771, 304 U.S. 156, 82 L.Ed. 1262. 
reversinflr. D.C., Pan American Pe¬ 
troleum Corporation v. U. S., 18 F. 
Supp. 624. motion denied U. S. v. 
Pan American Petroleum Corpora¬ 
tion, 68 S.Ct. 407,' and U. S. v. 
Humble Oil & Reflnlner Co.. 58 S.Ct. 
408—Atlanta, B. & C. R. Co. v. U. 

5.. Ga.. 56 S.Ct. 12, 296 U.S. 33. 
80 L.Ed. 26—State of Ohio v. U. 

8.. Ohio. 64 S.Ct. 792. 292 U.S. 498. 
78 L.Ed. 1388, affirming:, D.C., 6 
F.Supp. 386, vacated on other 
grounds U. S. v. State of Ohio, 

64 S.Ct. 462, 291 U.S. 644, 78 L Ed. 
1041, and U. S. v. Wheeling & L. 

E. R. Co., 64 S.Ct. 452. 291 U.S. 644. 
78 L.Ed. 1041, rehearing granted 
State of Ohio v. U. S.. 65 S.Ct. 66. 
293 U.S. 627, 79 L Ed. 714, affirmed 

65 S.Ct. 146, 293 U.S. 528. 79 L.Ed. 
638—State of Florida v. U. S., Ga., 
64 S.Ct. 603. 292 U.S. 1. 78 L.Ed. 
1077, affirming. D.C.. 4 F.Supp. 477 
—Merchants' Warehouse Co. v. U. 

5.. Pa.. 61 S.Ct. 506, 283 U.S. 501. 
76 L.Ed. 1227, affirming, D.C., 44 

F. 2d 379—(Chicago, R. I. & P. Ry. 
Co. V. U. S., Tex.. 47 S.Ct. 486, 274 
U.S, 29, 71 L.Ed. 911, affirming, D. 

C., 6 P.2d 888—^Assigned Car Cas¬ 
es, Pa., 47 S.Ct. 727, 274 U.S. 664. 
71 L.Ed. 1204, reversing. D.C., Ber- 
wind-White Coal-Mining Co. v. U. 

5.. 9 F.2d 429—^Virginian Ry. Co. v. 

U. S., W.Va., 47 S.Ct. 222, 272 U. 
S. 668, 71 L.Ed. 463—Indian Valley 

R. R. V. U. S., D.C.Cal., 62 F.2d 
485, affirmed Indian Valley R. Co. 

V. U. S., 64 S.Ct. 776, 292 U.S. 608, 
78 L.Ed. 1469—Texas & P. Ry. Co. 
V. U. S., D.C.Tex., 42 F.2d 281, re¬ 
versed on other grounds 63 S.Ct. 
768. 289 U.S. 627, 77 L.Ed. 1410— 
Pittsburgh & W. V. Ry. Co. v. U. 

S. , D.C.Ohio, 41 F.2d 806—Western 
Paper Makers' Chemical Co. v. U. 

5.. D.C.Mlch., 7 F.2d 164—Jefferson 
Island Salt Mining Co. v. U. S., D. 

C. Ohio, 6 F.2d 316—Board of Pub¬ 
lic Utility Com’rs of New Jersey v. 
U. S., D.C.N.J., 21 F.Supp. 543— 
Escanaba & L. S. R. Co. v. U. S.. 

D. C.Mlch., 21 F.Supp. 151, affirmed 
58 S.Ct. 666, 303 U.S. 315. 82 L.Ed. 
867—Texas & N. O. R. Co. v. U. 

5., D.C.Mo., 10 F.Supp. 198, affirmed 

66 S.Ct. 784, 296 U.S. 396, 79 L.Ed. 
1601—Town of Inlet, N. Y., v. New 
York Central R. Co., D.C.N.Y., 7 
F.Supp. 781—Youngstown Sheet & 
Tube Co. V. U. S., D.C.Ohio, 7 P. 
Supp. 33, affirmed 56 S.Ct. 822, 296 
U.S. 476, 79 L.Ed. 1653, rehearing 
denied 56 S.Ct. 81, 296 U.S. 661, 80 
L.Ed. 471—Missouri Pac. R. Co. v. 
U. S., D.C.Ky., 4 F.Supp. 449, af-1 


firmed 65 S.Ct. 121, 293 U.S. 624, 
79 L.Ed. 636—Lehigh Valley R. 
Co. V. U. S.. D.C.Pa., 234 F. 682, 
affirmed 37 S.Ct. 397, 243 U.S. 412, 
61 L.Ed. 819. 

D.C.—U. S. ex rel. Maine Potato 
Growers & Shippers Ass'n v. Inter¬ 
state Commerce Commission, 88 F. 
2d 780, 66 App.D.C. 398, certiorari 
denied 57 S.Ct. 754, 300 U.S. 684, 81 
L.Ed. 886. 

Test 

"If the evidence before the com¬ 
mission is competent and lends rea¬ 
son to the conclusions of that body, 
the courts will not interfere."— 
Penn Anthracite Mining Co. v. Dela¬ 
ware & H. R. Corporation, D.C.Pa., 16 
F.Supp. 732, 737, affirmed. C.C.A., 

Delaware & H. R. Corporation v. 
Penn Anthracite Mining Co., 91 P.2d 
634, certiorari denied 58 S.Ct. 283, 302 

U. S. 766, 82 L.Ed. 232—Christian Fei- 
genspan v. Delaware & H. R. Corpo¬ 
ration, D.C.Pa., 16 F.Supp. 732, af¬ 
firmed, C.C.A., Delaware & H. R. Cor¬ 
poration V. Christian Feigenspan, 91 
F.2d 634, certiorari denied 58 S.Ct. 
283, 302 U.S. 756, 82 L.Ed. 232. 

Quasi-Judiolal nature of function 
performed by the commission in 
making a particular order, as in de¬ 
termining the reasonableness of a 
Joint rate, does not alter the text 
rule.—Beaumont. S. L. & W. Ry. Co. 

V. U. S.. D.C.MO., 36 F.2d 789, af¬ 
firmed 51 S.Ct. 1, 282 U.S. 74, 76 L. 
Ed, 221—Akron. C. & Y. Ry. Co. v. 
U. S.. D.C.N.Y.. 22 F.2d 199. 

37. U.S.—Baltimore & O. R. Co. v. 
U. S., Va., 66 S.Ct. 797, 298 U.S. 
349, 80 L.Ed. 1209, affirming. D.C., 
9 F.Supp. 181—Interstate Com¬ 
merce Commission v. Oregon- 
Washington R. & Nav. Co., Or., 53 
S.Ct. 266, 288 U.S. 14, 77 L.Ed. 688, 
affirming, D.C., Oregon-Washington 

U. & Nav. Co. V. U. S., 47 F.2d 260 
—Merchants' Warehouse Co. v. U. 

S., Pa., 51 S.Ct. 505, 283 U.S. 601, 
76 L.Ed. 1227, affirming, D.C., 44 
F.2d 379—Glens Pails Portland Ce¬ 
ment Co. V. Delaware & H. Co.. C. 
C.A.N.Y., 66 F.2d 490, affirming, D. 
C., 55 F.2d 971, certiorari denied 
Delaware & H. Co. v. Glens Falls 
Portland Cement Co.. 54 S.Ct. 132, 
290 U.S. 697, 78 L.Ed. 699—Bodine 
& Clark Livestock Commission Co. 

V. Great Northern Ry. Co., C.C.A. 
Or., 63 F.2d 472, certiorari denied 
64 S.Ct. 48. 290 U.S. 629, 78 L.Ed. 
648—Department of Public Works 
of Washington v. U. S., D.C.Wash.. 
55 F.2d 392—Pittsburgh & W. V. 
Ry. Co. V. U. S., D.aOhio. 41 F.2d 
806—Akron. C. & Y. Ry. Co. v. U. I 

S., D.C.N.Y.. 22 F.2d 199—Western I 
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Paper Makers' Chemical Co. v. U. 

S., D.C.Mich.. 7 F.2d 164—Balti¬ 
more & O. R. Co. V. U. S., D.C.N. 
Y.. 20 F.Supp. 917—Baltimore & 

O. R. Co. V. U. S., D.C.N.Y., 20 F. 
Supp. 273—Texas & N. O. R. Co. v. 
U. S., D.C.Mo., 10 F.Supp. 198, af¬ 
firmed 66 S.Ct. 784, 295 U.S. 395, 79 
L.Ed. 1601—Youngstown Sheet & 
Tube Co. V. U. S., D.C.Ohio. 7 F. 
Supp. 33. affirmed 56 S.Ct. 822, 296 
U.S. 476, 79 L.Ed. 1668, rehearing 
denied 66 S.Ct. 81. 296 U.S. 661, 80 
LBd. 471—Jones v. Alton & S. R. 
Co., D.C.Ill., 6 F.Supp. 807—State 
of Florida v. U. S., D.C.Ga., 4 F. 
Supp. 477, affirmed 54 S.Ct. 603, 292 

U. S. 1. 78 L.Ed. 1077—City of New 

York V. U. S., D.C.N.Y., 272 F. 768 
—Lehigh Valley R. Co. v. Public 
Service Commission. Second Dist., 
of State of New York. D.C.N.Y.. 
272 F. 758, affirmed State of New 
York V. U. S.. 42 S.Ct. 239, 267 U. 
S. 591, 66 L.Ed. 386—Morgan's 

Louisiana & T. R. & S. S. Co. v. 
Isaac Joseph Iron Co., Ohio. 243 

P. 149, 166 C.C.A. 16. 

38. U.S.—U. S. V. Pan American Pe¬ 
troleum Corporation, La., 58 S.Ct. 
771, 304 U.S. 166. 82 L.Ed. 1262, 
reversing, D.C., I'an American Pe¬ 
troleum Corporation v. U. S., 18 F. 
Supp. 624, motion denied U. S. v. 
Pan American Petroleum Corpora¬ 
tion. 68 S.Ct. 407, and U. S. v. 
Humble Oil & Refining Co.. 68 S.Ct. 
408—Chicago. R. I. & P. Ry. Co. 

V. U. S.. Tex., 47 S.Ct. 486, 274 U.S. 
29, 71 L.Ed. 911, affirming, D.C., 6 
F.2d 888—Virginian Ry. Co. v. U. 

S., W.Va., 47 S.Ct. 222, 272 V S 
658, 71 L.Ed. 463—Western Paper 
Makers’ Chemical Co. v. U. S., 
Mich., 46 S.Ct. 500, 271 U.S. 268, 70 
L.Ed. 941—Alton & S. R. R. v. U. 

S., D.C.Cal., 49 F.2d 414—Oregon- 
Washington R. & Nav. Co. v. U. S., 
D.C.Or., 47 F.2d 250, affirmed Inter¬ 
state Commerce Commission v. 
Oregon-Washington R. & Nav. Co., 
63 S.Ct. 266, 288 U.S. 14, 77 L.Ed. 
688—Tfxas & N. O. R. Co. v. Lou¬ 
isiana Public Service Commission, 
D.C.La., 41 P.2d 293, affirmed Lou¬ 
isiana Public Service Commission 
V. Texas & N. O. R. Co., 62 S.Ct. 74, 
284 U.S. 126, 76 L.Ed. 201—Beau¬ 
mont, S. L. & W. Ry. Co. V. U. S., 
D.C.Mo., 36 F.2d 789, affirmed 61 S. 
Ct. 1, 282 U.S. 74, 76 L.Ed. 221— 
Wallower v. U. S., D.C.Mo., 32 F.2d 
624—Terminal Warehouse Co. of 
Baltimore City v. U. S., D.C.Md., 81 
F.2d 951—Inland Steel Co. v. U. S., 

D. C.Ill., 23 F.Supp. 291—Elgin. J. & 

E. Ry. Co. V. U. S.. D.C.Ind., 18 P. 
Supp. 19—Texas & N. O. R. Co. v. 
U. S.. D.C.MO., 10 F.Supp. 198, af- 
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or ample,39 and especially where evidence before 
the commission is not before the trial court 
nor will the courts consider whether the finding's of 
the commission are consistent with those made by it 
in other cases.^^ In suits to enjoin the operation of 
the commission's orders and to annul or set aside 
the same, in the absence of evidence on which the 
findings of the commission were made, the only 
question open is whether such findings support the 


orders.^2 Matters concerning persons who are not 
parties to a suit to enjoin and set aside an order of 
the commission cannot be considered by the court 
nor may separate and several causes of action, 
against one of several defendants in an action to set 
aside an order of the commission, be considered by 
the court.^^ Also, questions which congress has not 
required the commission to determine, before mak¬ 
ing its order, arc not open for consideration on pro- 


flrmod 55 S.Ct. 784, 295 U.S. 395. 

79 L.Bd. 1501—Baltimore & O. R. 
Co. v. U. S.. D.C.Va., 9 P.Supp. 181. 
affirmed 56 S.Ct. 797. 298 U.S. 349. 

80 L.Ed. 1209—Village of Hubbard. 
Ohio. v. U. S.. D.C.Ohio. 278 F. 754. 
affirmed U. S. v. Villagre of Hub¬ 
bard. Ohio. 45 S.Ct. 160, 266 U.S. 
474. 69 L..Ed. 889—McLean Lum¬ 
ber Co. V. U. S., D.C.Tenn., 237 F. 
460. 

“When the Commission exercises 
its authority upon due hearingr, as 
prescribed, and without error in the 
application of rules of law, its find¬ 
ings of fact supported by substantial 
evidence are not subject to review.” 
—State of Florida v. U. S.. Oa., 54 S. 
Ct. 603, 292 U.S. 1. 78 L.Ed. 1077, 
affirming, D.C.. 4 F.Supp. 477. 

**Zn relation to • • . discrimi¬ 
nation, as in other matters, when 
the Commission exercises its author¬ 
ity upon due hearing, as prescribed, 
and without error in the application 
of rules of law, its findings of fact 
supported by substantial evidence are 
not subject to review.”—Board of 
Public Utility Com’rs of New Jersey 
v. U. S., D.C.N.J., 21 F.Supp. 543. 

Whether services are transportation 
services 

Whether services rendered ware¬ 
house patrons constitute transporta¬ 
tion services is question of fact on 
which finding of interstate commerce 
commission is conclusive if support¬ 
ed by substantial evidence.—Mer¬ 
chants* Warehouse Co. v. U. S.. D.C. 
Pa.. 44 F.2d 379, affirmed 51 S.Ct. 
505, 283 U.S. 501, 75 L.Ed. 1227. 

39. U.S.—Adams v. Mills. Ill., 52 S. 
Ct. 589. 286 U.S. 897, 76 L.Ed. 1184, 
reversing. C.C.A., Adams v. Mdlan. 
61 F.2d 620, affirming, D.C., 39 F. 
2d 80, and certiorari granted 52 S. 
Ct. 208, 284 U.S. 614. 76 L.Ed. 625 
—U. S. v. Erie R. Co.. N.J., 50 S. 
Ct. 61, 280 U.S. 98, 74 L.TCd. 187, 
reversing, D.C., Erie R. Co. v. U. 

S.. 32 F.2d 613—U. S. v. Illinois 
Cent. R. Co.. Miss., 44 S.Ct. 189, 263 
U.S. 616, 68 L.Ed. 417—Akron. C. 
& Y. Ry. Co. V. U. S., N.Y., 43 S. 
Ct. 270, 261 U.S. 184, 67 L.Ed. 605, 
affirming, D.C., 282 F. 306—Assign¬ 
ed Car Cases, Pa., 47 S.Ct. 727, 274 
U.S. 664, 71 L.Ed. 1204, reversing, 
D.C., Berwlnd-Whlte Coal-Mining 
Co. V. U. S.. 9 F.2d 420—Louisville 
& N. R Co. V. U. S., Ky., 38 S.Ct. 


141, 245 U.S. 463. 62 L.Ed. 400, af¬ 
firming, D.C., 226 F. 671. 

40l U.S.—Mississippi Valley Barge 
Line Co. v. U. S., Mo.. 54 S.Ct. 692, 
292 U.S. 282. 78 L.Ed. 1260, af¬ 
firming, D.C., 4 F.Supp. 746—U. S. 
V. Northern Pac. Ry. Co., Minn., 63 

S. Ct. 406, 288 U.S. 490, 77 L.Ed. 
914, reversing, D.C., Northern Pac. 
Ry. Co. V. U. S.. GO F.2d 302—Chi¬ 
cago. I. & L. Ry. Co. V. U. S., Ind., 
46 S.Ct. 226, 270 U.S. 287, 70 L.Ed. 
590—Edward Hines Yellow Pine 
Trustees v. U. S., Ill., 44 S.Ct. 72, 
263 U.S. 143, 68 L.Ed. 216—Nash¬ 
ville, C. & St. L. Ry. V. State of 
Tennessee, Tenn., 43 S.Ct. 683, 262 

U. S. 318, 67 L.Ed. 999, reversing. D. 
C., State of Tennessee v. U. S., 284 
F. 371—El Paso & S. W. R. Co. v. 
Pholps-Dodge Mercantile Co., C.C. 
A.Arix., 75 F.2d 873—Atchison, 

T. & S. F. Ry. Co. v. U. S., D. 

C. IIL, 61 F.2d 610, reversed on 
other grounds 62 S.Ct. 146, 284 U.S. 
248, 76 L.Ed. 273—Georgia Public 
Service Commission v. U. S., D.C. 
Ga.. 39 F.2d 167—Maher v. U. S.. 

D. C.Or., 23 F.Supp. 810—Thomp.son 

V. U. S., D.C.MO.. 20 F.Supp. 827— 
Jones V. Alton & S. R. Co., D.C.I11., 
6 F.Supp. 807—Missis.sippi Valley 
Burge Line Co. v. U. S., D.C.Mo., 4 
F.Supp. 745, affirmed 64 S.Ct. 692, 
292 U.S. 282, 78 L.Ed. 1260—Louisi¬ 
ana & P. B. Ry. Co. V. U. S., D.C'* 
Ark., 274 F. 372, affirmed 42 S.Ct. 
25, 257 U.S. 114, 66 L.Ed. 156. 

Whero only part of the evidence 
presented before the commission is 
introduced in a suit to enjoin the en¬ 
forcement of an order and to annul 
the same, the text rule applies.— 
Louisiana & P. B. Ry. Co. v. U. S., 
Ark., 42 S.Ct. 25, 257 U.S. 114, 66 L. 
Ed. 166, affirming, D.C., 274 F. 372. 

Additional ovidonoo hy affidavit 

Appellant Is not relieved from the 
operation of the text rule by submit¬ 
ting additional evidence in the form 
of affidavits, since contrary evidence 
before the commission might have 
been sufficient to overbear such af¬ 
fidavits or strip them of their sig¬ 
nificance.—Mississippi Valley Barge 
Line Co. v. U. S., Mo., 54 S.Ct. 692, 
292 U.S. 282, 78 L.Ed. 1260, affirm¬ 
ing, D.C., 4 F.Supp. 746—Town of In¬ 
let. N. Y., V. New York Cent. R. Co., 
D.C.N.Y., 7 F.Supp. 781. 
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Bulky svidencs 

In an action to recover the amount 
awarded by a reparation order of the 
interstate commerce commission, the 
order cannot be rejected as unsup¬ 
ported by evidence, when all mate¬ 
rial documentary evidence before the 
commission has not been introduced 
before the court becau.se of bulk of 
such evidence.—Spiller v. Atchison, 

T. & S. F. Ry. Co., Mo., 40 S.Ct. 466. 
253 U.S. 117, 64 L.Ed. 810, reversing 
Atchison. T. & S. F. Ry. Co. v. Spil¬ 
ler, 246 F. 1. 168 C.C.A. 227, and 249 
F. 677, 161 C.C.A. 687. 

Bsilnre to present exhibits to court 
was held to have prevented consider¬ 
ation of sufficiency of evidence to 
sustain order of commission in u 
particular ca.se.—Department of Pub¬ 
lic Works of Washington v. U. S., 
D.C.Wash., 65 F.2d 392. 

41. U.S.—Georgia Public Service 
Commission v. U. S., Ga., 61 S.Ct. 
619, 283 U.S. 765, 75 L Ed. 1397, af¬ 
firming. D.C., 42 F.2d 467—Virgi¬ 
nian Ry. Co. V. U. S., W.Va., 47 S. 
Ct. 222, 272 U.S. 658, 71 L.Ed. 463 
—Western Paper Makers Chemical 
Co. V. U. S., M)«‘h., 46 S.Ct. 600, 271 

U.S. 268, 70 L.Ed. 941—Texas & N. 
O. R. Co. V. U. S.. D.C.Mo., 10 F. 
Supp. 198, affirmed 65 S.Ct. 784, 295 

U.S. 395, 79 L.Ed. 1501-Young.s- 
town Sheet & Tube Co. v. U. S., D. 

C. Ohio, 7 F.Supp. 33, affirmed 55 
S.Ct. 822, 296 U.S. 476, 79 L.Ed. 
1553, rehearing denied 56 S.Ct. 81, 
296 U.S. 661, 80 L.Bd. 471—Rail¬ 
way Express Agency v. U. S., D.C. 
N.Y., 6 F.Supp. 249, appeal dis¬ 
missed Wishnatzki & Nathel v. 
Railway Express Agency, 55 S.Ct. 
212, 293 U.S. 532, 79 L.Ed. 640. 

42. U.S.—Cape Fear Ry.s. v. U. S., 

D. C.Va., 7 F.Supp. 429, affirmed 55 
S.Ct. 403, 294 U.S. 693, 79 L.Ed. 
1232. 

Findings held to snpport order 

U. S.—Cape Pear Rys. v. U. S., supra. 

43. U.S.—Department of Public 
Works of Washington v. U. S., D. 
C.Wash., 55 F.2d 392. 

Prejndioe 

That a railroad not a party to the 
suit was prejudiced by the order in 
question could not be considered.— 
Department of Public Works of 
Washington v. U. S., supra. 

44. U.S.—Pittsburgh & W. V. Ry. 
Co. V. U. S., D.C.Ohio, 41 F.2d 806. 
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ceedings in the courts to set aside or annul such or- 

der.« 

On the other hand, it is within the proper prov¬ 
ince of the courts, in actions to enforce or to en¬ 
join and set aside orders of the commission, to con¬ 
sider whether the commission has committed errors 
of law.4® So, in view of the rule that the con¬ 
struction of words used in their ordinary meaning 
in tariffs is a question of law for the courts rather 
than for the commission, see su])ra §§ 145, 147, in 
actions on reparation orders involving the construc¬ 
tion of such words, the reviewing court may con¬ 
strue them independently of the commission,and 


where the determination of a question required 
merely an examination of tariffs without prelimi¬ 
nary resort to the commission, its determination of 
such question is not conclusive on the courts.^* 
The courts may also construe the meaning of words 
used in private written agreements which have been 
introduced in evidence.^^ Moreover, the courts may 
inquire as to whether the commission has been guil¬ 
ty of error in the application of rules of law;®^ 
whether the order of the commission is supported 
by basic findings,or is in conformity with the 
findings of the commission whether there is evi¬ 
dence to sujiport the findings and order of that 
body whether the commission has been guilty of 


45. U.S.—Claiborno-Annapolis Perry 
Co. V. TJ. S.. App.n.C., 52 S Ct. 440. 
285 U.S. 382. 7G L Ed. 808. 

Corporate powers 

Whf*re an order approves or with¬ 
holds assent to do a particular act, 
questions as to whether there exists 
corporati* power to perform such a<-t 
or acts incident thereto have, un¬ 
der the text rule, been held not to 
ho reviewable.—Cla iborne-A nnapolis 
Perry Co. v. U. S., supra—New York 
Cent, Securities Corporation v. T^. S., 
N.Y.. 53 set. 45, 287 U.S. 12, 77 L. 
Ed. 138, affirming, D.C.. 54 F.2d 122. 

46. V S.—C(‘nlral R. Co. of New 
Jersey v. U. S.. N.J., 42 S.Ct. 80, 
257 U.S. 247. 66 L.Ed. 21 7--TT. S. 
V. I‘ennsylvnnia R. Co, Pa., 37 S. 
Ct. 05, 242 U.S. 208, 61 U Ed. 251. 
afTirmiiifr, DC., Pennsvlvanm R. 
Co. v. U. S., 227 P. 911—Anchor 
Coal Co. V. U. S., D.C.W.Va., 25 F. 
2d 462, reversed on other ffrounds 
IT. S. V. Anchor Coal Co., 4J) S Ct. 
262. 279 U.S. 812, 73 U.Ed. 971. 

12 CJ. p 138 note 93, p 139 note 2. 

Begrardless of any finding* by the 
commission, the text rule applies.— 
Central R. Co. of New Jersey v. TT. 

S., N.J.. 42 S.Ct. 80, 257 U.S. 247, 66 
L.Ed. 217. 

Pacts set np in order may be con¬ 
sidered by the court In d<*1ermining 
the questions of law involved.—Ma¬ 
her V. U. S., D.C.Or., 23 F.Supp. 810. 

On application for certificate of oon- 
venienoe 

Tn denying an application for a 
certificate of convenience, the com¬ 
mission was held in a particular ease 
to fall into three errors of law: 
First, in concluding that applicant 
had no “regular” route within the 
meaning of statutory language; sec¬ 
ond, in concluding that a change 
from an “anywhere-for-hlre” service 
to a fixed termini operation destroy¬ 
ed applicant’s right to the certificate; 
third, by failing to consider the ap¬ 
plication under the terms of applica¬ 
ble statutory provisions.—Maher v. 
U. S., supra. 


“Importance to public”; “intermedi¬ 
ate line** 

Meaning of the statutory language 
“importance to the public.” whether 
one engaged in Inter.state commerce 
w'as an “intermediate line,” and 
whether, assuming the correctness of 
the commission's construction, a non¬ 
compensatory share of existing joint 
rates may be imposed on one so en¬ 
gaged, are all questions on which a 
court may properly pass.— Alton 11. 
Co. V. IT. S.. Til., 5.3 S.Ct. 124. 287 U. 
S. 229. 77 LEd. 275, reversing, DC. 
58 F.2d 399. 

47. U.S.—ITy grade Pood Produ<*ts 
('*orponation v. Chicago, M, St. P. 

6 P. R. Co., C.C.A.N.Y.. 85 F.2d 
li:i, reversing, D C., 10 F.Supp. 767 
—W. P. Rrown & Sons Lumber Co. 
V. Louisville & N. R. Co.. C C.A. 
Pa., 82 P.2d 94, affirming, D.C, 

7 F.Supp. 593, certiorari granted 

57 S.Cl. 14. 299 U S. 524, 81 L.Ed 
385, affirmed 57 S Ct. 265, 299 U.S. 
393, 81 Ij.Ed. 301—Hohenherg v. 

Louisville & N. R. (!o., C.C.A.Ala., 
46 F.2d 952, certiorari denied 52 
S.Ct. 6, 284 U.S. €17, 76 L.Ed. 527 
—Lafond Motor Co. v. Northern 
Pac. Ry, Co., D.C.Minn., 2 F.Supp. 
658. 

48. U.S.—W. P. Rrown & Sons Lum¬ 
ber Co. V. Louisville & N. R. Co., 
Ky.. 57 S Ct. 265. 299 U S. 393, 81 
L.Ed. 301, affirming, CCA., 82 F. 
2d 94, affirming, 1\C., 7 F.Supp. 593 
certiorari granted 67 S.Ct. 14, 299 
U.S. 524. 81 L.Ed. 385. 

Existence of pablished through rates 
The text rule was held to apply in 
a particular case wherein the only 
question for decisifin was whether 
published through rates existed.—W. 
P. Brown & Sons Lumber Co. v. 
Louisville & N. R. Co., supra. 
Bstoppel 

That a parly prejudiced by such 
determination has vainly sought to 
have the commission modify the 
same, does not estop him from urg¬ 
ing on the court the determination 
for which he contended.—W. P. 
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Brown & Sons Lumber Co. v. Louis¬ 
ville & N. R. Co., supra. 

Refusal to follow oommission 
The court has refused to follow 
the commission’s determination of 
such question where many of the 
parties prejudicially afft'cted by such 
determination have persistently pro¬ 
tested it from the outset.—W. P. 
Brown Sons Lumber Co. v. Louis- 
Mlle & N. R. Co., supra. 

49. U.S.—Delaware & H. R. Corpo¬ 
ration v. U. S., D.C.l’/i., 19 F.Supp. 
700. 

CoAstmetioa by parties 

Federal court had power and duty 
to construe relevant provision in 
trackage agrei*ment without refer-* 
ence to interpretation placed there¬ 
on by parties, gathering meaning 
thereof from instrument as a whole 
and from all attimdant circum- 
stanees, especially in absence of 
showing that any tM)n.strucllon had 
been placed thereon by both parties 
to agreement.—T)j‘lawnre & H. R. 
Corporation v. U. S., supra. 

Sa U S.—Anchor Coal Co. v. U. S.. 
D.C.W.Va., 25 F.2d 462, reversed 
on other grounds U. S. v. Anchor 
Coal Co.. 49 S.Ct. 262, 279 U.S. 812, 
73 L.Ed. 971. 

61. l\S.—Stale of <\)h>rado V. U. 

S., Colo., 46 S.Ct. 452, 271 U.S. 153. 
70 I..E'J. 878. 

52. IT.S.—Chic-ago, R. I. & P. Ry. 
Co. V. U. S., Hi.. 52 S.Ct. 87, 284 

U. S. SO, 76 L.Ed. 177. 

Bvldence need not be considered 

by the court where the order is not 
in conformity with the findings.— 
Chicago, U. I. & P. Ry. Co. v. U. 

S., supra. 

53. U.S.—Slate of Colorado v. U. S., 
Colo.. 46 S.l”!. 452, 271 U.S. 163, 70 
LEd. 878—Moflat Tunnel League 

V. U. S. DC Del., 59 F.2d 760, af¬ 
firmed 53 SCI. 543. 289 U.S. 113, 
77 L.Ed. 10IJ9—Indian Valley R. R. 
V. U. S., D.C Cal.. 52 P.2d 485, af¬ 
firmed Indian Valley R. Co. v. U 

S., 54 S<’l. 775. 292 U.S. 608, 78 L 
Ed. 1469—Merchants’ Warehousi 



COMMERCE 


15 C.J.8. 


S 148 

arbitrary action;®^ and whether there has been a 
denial of a fundamental right such as a denial of a 
fair hearing.®® 

In passing on the legal validity of the order, the 
court is not confined to the grounds or the reasons 
given by the commission,®® and may construe what 
is said by the commission at the end of its report 
under the head of findings with what is said in the 
body of the report.®^ 

Instructions. In suits on reparation orders, prop¬ 
er instructions should be given the jury.®® 

Questions for jury; direction of verdict. In a 
suit to enforce a reparation order based on a dis¬ 
criminating freight rate, the question whether the 
rate was just and reasonable, or unreasonable and 
excessive, is one of fact for the jury;®® and where 
the orders of the commission amount to a finding 


that the amounts awarded represent the actual pe¬ 
cuniary loss of plaintiff, and the prima facie effect 
of the commission’s findings as to the fact and the 
amount of the damage are not overcome, it is error 
to direct a verdict for defendant.®® 

J. Belief and Grounds Therefor 

The relief to be allowed In caaee to enforce or to 
enjoin and aet aafde orders of the interstate commerce 
commission depends, among other factors, on the form 
of relief sought, whether material errors of law appear, 
and, whether there exists evidence and basic findings to 
support such orders. 

Where no material errors of law appear, and 
there is substantial evidence in support of the or¬ 
der, the court will enforce the order, or in case the 
suit is to annul the order, will dismiss the petition.®^ 
The courts may, on the other hand, set aside or sus¬ 
pend an order which appears to have resulted from 


Co. v. U. S., D.C.Pa-. 44 P.2d 379. 
affirmed 61 S.Ct. 606. 283 U.S. 601, 
76 L..Ed. 1227—Willamette Iron & 
Steel Works v. Baltimore & O. R. 
Go.. C.C.A.Or., 29 F.2d 80, affirming. 
D.C., 26 F.2d 622. 

12 C.J. p 138 note 94. 

**The evidence may always be ex¬ 
amined to ascertain whether the find¬ 
ings of the commission are properly 
supported."—Southern Ry. Co. v. 
Eichler. C.C.A.Mo.. 66 F.2d 1010. 

All flndliigB amtnally related aad 
laterdepeiidexit need not be consid¬ 
ered by the court in determining 
whether orders are supported by the 
evidence.—Youngstown Sheet & Tube 
Co. V. U. S., D.C.Ohio, 7 F.Supp. 33, 
affirmed 56 S.Ct. 822, 295 U.S. 476, 79 
Ij.Ed. 1653, rehearing denied 66 S.Ct. 
81, 296 U.S. 661. 80 L.Ed. 471. 
Snbstaatial evidence 

(1) In a particular action to en¬ 
force reparation orders of the com¬ 
mission, it has been held that the 
court only determines whether there 
was substantial evidence to support 
the commission's findings.—^Montrose 
Oil Refining Co. v. St. Louis-San 
Francisco Ry. Co., D.C.Tex., 26 F.2d 
760, affirmed, C.C.A., St. Louis-San 
Francisco Ry. Co. v. Montrose Oil & 
Refining Co.. 26 F.2d 765, certiorari 
denied 48 S.Ct. 660, 277 U.S. 698, 72 
L.Ed. 1007. 

(2) But it has been held that in 
BO doing the court must necessarily 
consider the competency and proba¬ 
tive value of the evidence, presented 
before the commission.—Bullock v. 
Chicago, B. A Q. R. Co., D.C.Minn.. 
19 F.Supp. 862. 

54L U.S.—^New York Cent. Securities 
Corporation v. U. S., D.C.N.Y., 64 
F.2d 122, affirmed 63 S.Ct. 46. 287 
U.S. 12, 77 L.Ed. 138—Baltimore 
& O. R. Co. V. U. S., D.C.Va., 9 F. 
Supp. 181, affirmed 56 S.Ct. 797, 298 
U.S. 849. 80 L.Ed. 1209—Lehigh 


Valley R. Co. v. U. S., D.C.Pa., 234 
F. 682, affirmed 37 S.Ct. 397. 243 
U.S. 412, 61 L.Ed. 819. 

Arbitrary aotloa within mis 

To refuse to consider pertinent 
evidence which has been introduced 
and to give substantial evidence the 
weight it deserves, is arbitrary ac¬ 
tion within the meaning of the text 
rule.—Baltimore & O. R. Co. v. U. 
S., D.C.Ohio, 5 F.Supp. 929, affirmed 
U. S. V. Baltimore & O. R. Co., 65 S. 
Ct. 268, 293 U.S. 464, 79 L.Ed. 687. 
Doctrine of oonolnsiveness immate¬ 
rial 

Doctrine that courts cannot ques¬ 
tion conclusion of commission if sus¬ 
tained by substantia] testimony does 
not alter the operation of the text 
rule in cases where the action of the 
commission is arbitrary.—Baltimore 
& O. R. Co. V. U. S., supra. 

Action not arbitrary 

(1) That commission found that 
certain rates fixed by itself were 
reasonable for period before certain 
date, and unreasonably high for the 
time subsequent thereto, was held 
not to show that commission acted 
arbitrarily, although there was no 
evidence showing change in condi¬ 
tions after such date.—Railway Ex¬ 
press Agency v. U. S., D.C.N.T., 6 
F.Supp. 249, appeal dismissed Wish- 
natzki & Nathel v. Railway Express 
Agency. 66 S.Ct. 212, 293 U.S. 632, 
79 L.Ed. 640. 

(2) Commission’s authorization of 

leasing of railroad was held under 
evidence, not shown to be arbitrary 
and against public interest.—New 
York Cent. Securities Corporation v. 
U. S., D.C.N.Y.. 64 P.2d 122, affirmed 
63 S.Ct. 46, 287 U.S. 12, 77 L.Ed. 138. 
65. U.S.—Atchison, T. A S. F. Ry. 

Co. V. U. S., Ill., 52 S.Ct. 146, 284 
U.S. 248, 76 L.Ed. 273, reversing. 
D.C.. 51 F.2d 510—Lehigh Valley 
R. Co. v. U. 8., D.C.Pa., 234 F. 682, 
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697, affirmed 87 S.Ct. 897, 243 U.S. 
412, 61 L.Ed. 819. 

56. U.S.—Wallower v. U. S., D.C. 

Mo., 32 F.2d 624. 

12 C.J. p 139 note 8. 

67. U.S.—South Carolina Asparagus 
Growers' Ass'n v. Southern liy. 
Co., C.C.A.S.C., 64 P.2d 419, cer¬ 
tiorari denied 64 S.Ct. 65, 290 U.S. 
647, 78 L.Ed. 661. 

sa. U.S.—Pennsylvania R. Co. v. W. 
F. Jacoby A Co., Pa., 37 S.Ct. 49, 
242 U.S. 89, 61 L.Ed. 165—Clark 
Bros. Coal Mining Co. v. Pennsyl¬ 
vania R. Co., D.C.Pa., 238 F, 642. 
Cflving and refusing particular in- 
struettons not error 
U.S.—Weber v. Pennsylvania R. Co., 
D.C., 263 F. 945, affirmed, C.C.A., 
Pennsylvania R. Co. v. Weber, 269 
F. Ill, affirmed 42 S.Ct. 18, 257 U. 
S. 86, 66 L.Ed. 141. 

68. U.S.—^Western New York A P. 
R. Co. V. Penn Refining Co., Pa., 
137 F. 343, 70 C.C.A. 23, affirmed 
28 S.Ct. 268, 208 U.S. 208, 62 L. 
Ed. 456. 

60. U.S.—Darnell-Taenzer Lumber 

Co. V. Southern Pac. Co., Tenn., 
221 F. 890, 137 C.C.A. 460, revers¬ 
ing, D.C., 190 F. 659, and certiorari 
denied 35 S.Ct. 792. 238 U.S. 629, 59 
L.Ed. 1497. 

61. U.S.—Pennsylvania Co. v. U. S., 
Pa.. 85 S.Ct. 370, 236 U.S. 361, 69 
L.Ed. 616, affirming, D.C.. 214 F. 
446. 

12 C.J. p 189 note 98. 

Collateral attack on the findings 
of the commission will not be per¬ 
mitted in a suit to enjoin the en¬ 
forcement of the commission’s order 
where they have not been challenged 
directly.—Board of Public Utility 
Gom’rs of New Jersey v. U. S., D.C. 
N.J., 21 F.Supp. 643. 
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a misconception or a misapplication of the law to 
conceded or undisputed facts.®^ Moreover, in view 
of the requirement that the orders of the commis¬ 
sion be supported by basic findings, see supra § 145, 
an order may be set aside on the ground that the 
commission has failed to make such findings,®® and 
in the absence of any evidence to support the com¬ 
mission's finding it will be set aside in a suit brought 
for that purpose.®^ It is also sufficient ground for 
setting aside an order that the quasi-jurisdictional 
findings in support thereof are vague and uncer¬ 
tain.®® Ordinarily, however, the orders of the in¬ 
terstate commerce commission will not be set aside 
unless they are in violation of constitutional provi¬ 
sions, are outside the statutory authority of the 
commission, or are not supported by the evidence®® 
or represent arbitrary action by the commission in 
some particular.®*^ Inexpediency is no ground for 


interference by the court with a rate established, or 
other order made, by the commission;®® nor is it a 
ground that rates on other roads carrying from dif¬ 
ferent points may be affected,®® or that the rates are 
high, unless so high as to be a violation of the ship¬ 
per’s constitutional rights.7® The commission’s ex¬ 
clusion of evidence, offered by persons other than 
plaintiff in a suit to enjoin and set aside the com¬ 
mission’s order, docs not constitute a ground the 
allowance of the relief sought,nor may the fail¬ 
ure of the commission to separate and regard with 
meticulous particularity every detail involved in an 
application constitute ground for setting aside a 
rate order.That the state law under which a cor¬ 
poration is organized docs not empower it to do the 
acts which an order of the commission permits is 
no ground for annulling such order in a suit brought 
for that purpose nor does the fact that the act, 


ea. U.S.—Maher v. U. S., D.C.Or., 
23 F.Supp. 810—Stickney v. Inter¬ 
state Commerce C^ommn.. C.G. 
Minn., 164 F. 638, affirmed 30 S.Ct. 
66, 215 U.». 98, 64 L.Ed. 112. 
Overtnrnlxiff prior understanding ol 
tariffs 

Where there is no occasion for 
construction of frci|?ht tariffs, court 
will be loss hesitant to overturn 
prior understanding of tariffs, though 
they may have been acted upon for 
many years.—^W. P. Brown & Sons 
Lumber Co. v. Louisville & N. R. 
Co., C.C.A.Ky., 82 P.2d 94, affirming, 
D.C., 7 F.Supp. 693, certiorari grant¬ 
ed 67 S.Ct. 14, 299 U.S. 624, 81 L.Ed. 
385, affirmed 67 S.Ct. 265, 299 U.S. 
393, 81 L.Ed. 301. 

63. U.S.—-Powell V. U. S., Ga., 57 S. 

Ct. 470, 300 U.S. 276, 81 L.Ed. 643, 
reversing, D.C., 12 F.Supp. 938— 
Atchison, T. & S. P. Ry. Co. v. U. 

5.. N.Y., 65 S.Ct. 748, 295 U.S. 193, 
79 L.Ed. 1382, reversing, D.C., 8 F. 
Supp. 825—U. S. v. Baltimore & O. 

R. Co., Ohio, 66 S.Ct. 268, 293 U. 

S. 454, 79 L.Ed. 687, affirming, D.C., 
Baltimore & O. R. Co. v. U. S., 5 
F.Supp. 929. 

04 . U.S.—Chicago Junction Case, 

111., 44 S.Ct. 317, 264 U.S. 268, 68 
L.Ed. 667. 

Facts known but not in ovidenoo 

Facts conceivably known to the 
commission, but not put In evidence, 
will not support an order within the 
meaning of the text rule.—Chicago 
Junction Case, supra. 

66. ‘*We must know what a dsoision 
moans before the duty becomes ours 
to say whether it is right or wrong.” 
—U. S. v. Chicago, M., St. P. & P. R. 
Co., 111., 56 S.Ct. 462, 467, 294 U.S. 
499. 79 L.Ed. 1023, affirming, D.C., 
Chicago. M., St. P. & P. R. Co. v. U. 

S., 8 F.Supp. 970. 

ee. U.S.—Akron, C. & Y. Ry. Co. v. 


U. S., D.C.N.Y., 282 P. 306, affirm¬ 
ed 43 S.Ct. 270. 261 U.S. 184, 67 
L.Ed. 605. 

12 C.J. p 139 note 4. 

67. U.S.—^Missouri Pac. R. Co. v. 
U. S., D.C.Ky., 4 F.Supp. 449, af¬ 
firmed 66 S.Ct. 121, 293 U.S. 624. 
79 L.Ed. 636. 

Authorising unification 

(1) An order authorizing unifica¬ 
tion of railroad lines ”in the public 
interest” through purchase by one 
carrier of the stock of another was 
held under the evidence not to be ar¬ 
bitrary action under the text rule.— 
Missouri Pac. R. Co. v. U. S., supra. 

(2) Nor did the commission’s re¬ 
fusal to annex to such order a con¬ 
dition prohibiting discrimination 
against a particular carrier consti¬ 
tute arbitrary action within such 
rule.—Missouri Pac. R. Co. v. U. S.. 
supra. 

Seauirlng compilation of data 

The commission’s refusal to re¬ 
quire one of the parties before that 
body to compile information for the 
benefit of an adversary does not con¬ 
stitute such arbitrary action as to 
constitute ground for setting aside 
an order supported by evidence with¬ 
in the text rule.—State of Ii*lorida v. 
U. S., D.C.Ga., 4 F.Supp. 477, af¬ 
firmed 64 S.Ct. 603, 292 U.S. 1, 78 L. 
Ed. 1077. 

Ignoring statutory olemcnts of vain# i 

Action by the commission in ex¬ 
cess of the authority conferred on 
that body by statute, as in failing to' 
consider statutory elements of value, 
has been held to be such arbitrary 
conduct as to require annulment of 
the commission’s order.—St. Louis 
& O’F. Ry. Co. V. U. S., Mo.. 49 S.Ct. 
384, 279 U.S. 461. 73 L.Ed. 798. re¬ 
versing. D.C.. 22 r.2d 980. 

66 . U.S. — Interstate Commerce 
Commn. v. Union Pac. R. Co.. J 
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Minn., 32 S.Ct. 108, 222 U.S. 641. 
56 L.Ed. 308. 

12 C.J. p 139 note 6. 

69. U.S.—Norfolk, etc., R. Co. v. U. 

S.. Com.Ct., 196 F. 953. 

76. U.S.—Hooker v. Interstate Com¬ 
merce Commn., Com.Ct., 188 P. 242, 
reversed on other grounds 32 S. 
Ct. 769, 225 U.S. 302, 56 L.Ed. 1099. 
12 C.J. p 139 note 7. 

7X. U.S,—Moffat Tunnel League v. 
U. S., D.C.Del., 69 F.2d 760, affirmed 
53 S.Ct. 643. 289 U.S. 113, 77 L.Ed. 
1069. 

72. U.S.—Beaumont, S. L. & W. Ry. 
Co. V. U. S.. n.C.Mo., 36 F.2d 789, 
affirmed 61 S.Ct. 1, 282 U.S. 74, 75 
L.Ed. 221. 

Cost of ferry service 

B'ailure of the commission to as¬ 
certain and state separately, or of 
the evidence to show, the cost of cer¬ 
tain ferry service across the Mis¬ 
sissippi river when involved as part 
of interstate transportation service 
was held not to require annulment 
of an order fixing rates.—Louisiana 
Public Service Commission v. Texas 
& N. O. R. Co., La.. 62 S.Ct. 74. 284 
U.S. 125, 76 L.Ed. 201. affirming, D. 
C., Texas & N. O. R. Co. v. Louisiana 
Public Service Commission, 41 F.2d 
293. 

Divisions of joint ratss 

In a case involving a joint division 
of rates between several carriers, 
the commission’s failure to require 
specific evidence, and separate adju¬ 
dication. with respect to each divi¬ 
sion of each joint rate of each car¬ 
rier was held not to constitute 
ground for enjoining and setting 
aside the commission’s rate order.— 
Beaumont. S. L. & W. Ry. Co. v. U. 

S.. D.C.Mo., 36 F.2d 789, affirmed 51 
S.Ct. 1, 282 U.S. 74, 76 L.Bd. 221. 

73 . U.S.—New York Cent. Securities 
Corporation v. U. 8.. D.C.N.Y., 64 
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permitted to be done by such order, is not duly au¬ 
thorized under the terms of an agreement between 
parties other than the commission constitute ground 
for setting aside its order nor does the fact that 
basic findings are not made with impracticable ex¬ 
actness constitute ground for setting aside or annul¬ 
ling an order based on such findings.*^® 

Injunction. In the absence of a showing entitling 
plaintiff to such form of relief, an injunction to re¬ 
strain the enforcement of an order of the interstate 
commerce commission will be denied.*^® More spe¬ 
cifically, unless there were material errors of law 
or want of substantial evidence to support the or¬ 
der of the commission a petition to enjoin, such or¬ 
der must be dcnied.77 In a proper case, however, 
the court may, by injunction, suspend'^* or enforce*^® 
an order of the commission, and may also issue a 
preliminary injunction suspending the operation of 
an order where it is shown that the damage liable 
to result from its enforcement is comparatively 
great but ordinarily, in order to justify the issu¬ 
ance of an injunction, it must clearly appear that 
the orders in question are arbitrary and that the 
commission exceeded its powers in making them;^^ 
thus, where the exercise of the commission’s discre¬ 
tion as regards accounting orders was not manifest¬ 
ly arbitrary and unreasonable or transcending its 
powers, an injunction should not issuc.®^ Arbitrary 
action by the commission and a disregard of its duty 
in dealing with evidence may, on the other hand, be 

F.2d 122, affirmed 53 S.Ct. 45. 287 
U.S. 12, 77 L..Ed. 138. 

74b U.S.—^New York Cent. Securities 
Corporation v. U. S., D.C.N.Y., 64 
F.2d 122, affirmed 63 S.Ct. 46, 287 
U.S. 12, 77 L.Ed. 138. 

Ifloasa under truet agreement 

That railroad lease was not duly 
authorized under trust agreement 
was no ground for setting aside com¬ 
mission’s approval of lease in suit by 
minority stockholder, not party in 
Interest under trust agreement.— 

New York Cent. Securities Corpora¬ 
tion V. U. S., supra. 

7B. U.S.—State of Florida v. U. S., 

D.C.Ga., 64 S.Ct. 603, 292 U.S. 1, 

78 I..Ed. 1077, affirming, D.C., 4 F. 

Supp. 477. 

70L U.S.—Baltimore & O. R. Co. v. 

U. S.. Va., 66 S.Ct. 797, 298 U.S. 

349, 80 L.Ed. 1209, affirming. D.C.. 

9 F.Supp. 181—Manhattan Transit 
Co. V. U. S., D.C.Mass., 24 F.Supp. 

174—Thompson v. U. S., D.C.Mo., 

20 F.Supp. 827. 

Diemlseal 

If satisfied that a bill for an in¬ 
junction does not make out a case 
entitling plaintiff to relief in equity, 
the court may without further con- 


such as to call for the issuance of an injunction to 
restrain the enforcement of the commission’s or- 
der.®3 At all events the court will not grant such 
an injunction where it cannot find that the damage 
resulting from a failure to grant it would be greater 
than that resulting from its issuance,**^ and a pre¬ 
liminary injunction to restrain a carrier from diso¬ 
beying an order of the commission will not be grant¬ 
ed in proceedings to enforce the order when the an¬ 
swer denies the facts,or the conclusions of fact 
on which the order was based.®® The court will 
not compel a carrier to keep an account of business 
done under the contested rates in the absence of a 
showing of right in favor of complainant which 
would authorize the granting of a preliminary in¬ 
junction.®"^ 

Reference. Where the parties have stipulated 
that if complainants prevailed a decree of restitu¬ 
tion might be made, the final decree may direct a 
reference to ascertain the sum of the increase in 
rates paid after the rate went into effect.®® 

Approval, disapproval, or modification; cure of 
errors. Subject to statutory provisions which con¬ 
fer jurisdiction to grant relief as to the whole or 
part of a commission order in actions to enjoin 
or set it aside, the court is limited to an approval or 
disai)proval of the order of the commission,®® being 
without power to modify the order.®® Moreover, 
where the order of the commission is erroneous, the 
court will not proceed to an original investigation 

U. S., D.r.Ohio, 5 FSupp. 929. af¬ 
firmed U. S. V. Baltimore & O. R. 
Co.. 55 S.Ct. 268, 293 U.S. 454, 79 
L.Ed. 687. 

84. U.S.—Brown Drug Co. v. U. S., 
n.C.lowa, 235 F. 603. 

85 . U.S. — Interstate Commerce 
Commn. v. Lehigh Valley R. Co., 
C.C.Ky., 49 F. 177. 

86L U.S. — Inter.Miate Commerce 
Commn. v. Cincinnati, N. O. & T. 
P. R. Co., C.C.Ohio, 64 F. 981. 

12 C.J. p 139 note 14. 

87. U.S. — Interstate Commerce 
Commn. v. Cincinnati, N. O. & T. 
P. R. Co., supra. 

U.S.—Southern R. Co. v. Tift, 
Ga., 27 S.Ct. 709, 206 U.S. 428, 61 
L.Ed. 1124, 11 Ann.Cas. 846, affirm¬ 
ing 148 F. 1021. 79 C.C.A. 636, af¬ 
firming, C.C., Tift V. Southern R. 
Co., 138 F. 763. 

89. U.S.—Beaumont, S. L. & W. Ry. 
Co. V. U. S., D.C.Mo., 36 P.2d 789, 
affirmed 61 S.Ct. 1, 282 U.S. 74, 76 
L.Ed. 221. 

12 C.J. p 138 note 89. 

90. U.S.—Beaumont, S. L. & W. Ry. 
Co. V. U. S., supra. 

12 C.J. p 138 note 90. 


sideration of the merits dismiss the 
bill.—Manhattan Transit Co. v. U. S., 
D.C.Mass., 24 F.Supp. 174. 

77. U.S.—Beaumont. S. L. & W. Ry. 
Co. V. U. S., D.C.MO.. 36 F.2d 789, 
affirmed 61 S.Ct. 1, 282 U.S. 74, 76 
L.Ed. 221. 

78. U.S.—Louisville, etc., R. Co. v. 
Interstate Commerce Commn., C.C. 
Ky., 184 F. 118. 

79. U.S.—Southern R. Co. v. Tift, 
Ga., 27 S.Ct. 709, 206 U.S. 428, 61 
L.Ed. 1124, 11 Ann.Cas. 846, af¬ 
firming, C.C., 138 F. 753, affirmed 
148 F. 1021, 79 C.C.A. 636—Inter¬ 
state Commerce Commn. v. Chica¬ 
go, etc., R. Co., C.C.I11., 94 F. 272. 

80. U.S.—U. S. V. Baltimore, etc.. R. 
Co.. Com.Ct., 32 S.Ct. 817, 226 U.S. 
306, 56 L.Ed. 1100. 

12 C.J. p 139 note 11. 

81. U.S.—Mississippi Valley Barge 
Line Co. v. U. S., D.C.Mo., 4 P. 
Supp. 745, affirmed 64 S.Ct. 692, 292 
U.S. 282, 78 L.Ed. 1260. 

891 U.S.—Norfolk & W. Ry. Co. v. 

U. S.. D.C.Va., 62 F.2d 967, affirmed 
63 S.Ct. 62, 287 U.S. 134, 76 L.Ed. 
218. 

89L U.S.—-Baltimore & O. R. Co. v. 
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of the facts for the purpose of correcting the er¬ 
ror, particularly where the court’s action in so do¬ 
ing would amount to a usurpation of the commis¬ 
sion’s administrative functions.^^ 

k. Damages 

In actions to enforce orders of the commission the 
right to damages may be limited to those found by that 
body. 

A shipper, who elected to seek relief for damages 
for discrimination arising from the carrier’s non- 
compliance with the rule for distribution of cars, 
was held limited to the amount of the commission’s 
award in a suit for the enforcement ihereof.®^ In¬ 
terest on the commission’s reparation award may 
properly be allowed in an action on such award.^^ 

l . Costs and Attorney’s Fees 

Costs and attorney's fees may, in a proper case, be 
recovered by one enforcing a reparation order. 

Under the terms of applicable statutory provi¬ 
sions, costs in the district court cannot be assessed 
against petitioner in a suit to enforce a reparation 
ordcr.®^ Costs and attorney’s fees may, however, in 
a proper case, be awarded to him, although the ac¬ 
tual taxing of attorney’s fees should not be made 


until the judgment becomes final and only upon no¬ 
tice to counsel for defendant.®® Attorney’s fees al¬ 
lowable on review of actions involving orders of the 
interstate commerce commission are considered be¬ 
low in subdivision m of this section. 

m. Review 

Under applicable statutory provisions, proceedings 
In court for the enforcement, annulment, or enjoining of 
orders of the Interstate commerce commission are subject 
to review. 

Under statutory provisions expressly so author¬ 
izing, certain types of cases involving orders of the 
interstate commerce commission may be appealed 
directly to the supreme court of the United States 
from the district courts;®® and in such cases the 
circuit courts of appeal have no jurisdiction to re¬ 
view the proceedings of the trial coiirt.®*^ 

Persons entitled; parties. Only persons who arc 
affected by the order of the interstate commerce 
commission may complain thereof on appeal from 
judgments in actions on reparation orders.®® Un¬ 
der statutory provisions authorizing review by the 
supreme court, it has been held that the United 
States is not an indispensable party to an appeal of 
an action to enjoin the enforcement of an order 
made by the commission.®® 


91. U.S.—state of Florida v. U. S., 
Ga.. 51 set. 119, 282 TJ.S. 194. 75 
L.Ed. 291, reversing, D.C., 30 F.2d 
116, affirmed, D.C., .31 F.2d 589— 
Manufacturer.M’ Ily. Co. v. U. S., 
Mo., 38 S,Ct. 383, 246 U.S. 457. 62 
LEd. 831. 

12 C.J. p 136 note 46, p 138 note 89 
[a], [b]. 

7aUare to make findings 

(1) Where the commission, under 

a mistaken view of the law, has fail¬ 
ed to make findings of fact essential 
under the correct view of the law, 
the court should not itself investigate 
the facts and make findings with re¬ 
gard thereto, but should remand the 
case without prejudice to further 
proceedings.—Atchison, T. & S. F. Ry. 
Co. V. U. S., N.T., 55 S.Ct. 748, 295 
U.S. 193, 79 L.Ed. 1382, reversing, D. 
C., 8 F.Supp. 825—12 C.J. p 139 

note 1. 

(2) For example, the courts can¬ 
not supply the commission's failure 
to make basic findings of fact in 
support of the order.—Atchison, T. 
& S. F. Ry. Co. V. U. S., supra. 
Failure to fix divisions 

Where the order of the commis¬ 
sion fixed maximum Joint rates but 
failed to perform the administrative 
function of fixing divisions thereof, 
the district court cannot correct such 
failure.—Manufacturers’ Ry. Co. v. 
U. S., Mo., 38 S.Ct. 383, 246 U.S. 457. 
62 L.Ed. 831. 

92. U.S.—Baltimore & O. R. Co. v. 


Brady. W.Va., 53 S Ct. 441, 288 
U.S. 448, 77 LEd. 888, reversing, 

C. C.A., 61 P.2d 242, certiorari 
granted 53 S.Ct. 314, 287 U.S. 546, 
77 L.Ed. 519. 

93. Reason for mle 

“Unle.ss interest is to bo allowed 
there seems to be no means of mak¬ 
ing the claimants whole for the 
wrongs sustained by violations of 
the statute.”—^I'ennsylvania R. Co. v. 
Minds, Pa., 39 S.Ct. 531, 250 U.S. 368, 
63 L.Ed. 1039, affirming 244 P. 53, 
156 C.C.A. 481, which affirmed, D.C.. 
Minds v. Pennsylvania R. Co., 237 
F. 267. 

94L U.S,—South Carolina Asparagus 
Growers’ Ass'n v. Southern Ry. 
Co.. C.C.A,S.C.. 64 F.2d 419, certio¬ 
rari denied 54 S.Ct. 65, 290 U.S. 
647, 78 L.Ed. 561. 

95. U.S.—World Pub. Co. v. Davis, 

D. C.Okl., 16 F.2d 130, affirmed, C 
C.A.. Mellon v. World Pub. Co., 
20 F.2d 613, certiorari denied 48 S. 
Ct. 119, 275 U.S. 561, 72 L.Ed. 426. 

96. U.S.—U. S. V. Griffin. 58 S.Ct. 
601. 303 U.S. 226, 82 L.Ed. 764. 

12 C.J. p 140 note 16. 

Formerly an appeal from an order 
of the then circuit court relating to 
the orders of the interstate com¬ 
merce commission could be taken 
only to the circuit court of appeals. 
—Interstate Commerce Commn. v. 
Atchison, etc., R. Co., Cal., 13 S.Ct. 
837, 149 U.S. 264, 37 L.Ed. 727—12 C. 
J. p 140 note 17. 
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Jurisdiction not ousted 

Improper inclusion of certain pray¬ 
ers in a bill in a suit to enjoin and 
set aside ord<‘r,s of the interstate 
commerce eommi.ssion cannot operate 
to oust the supreme court of its 
jurisdiction to review such suit in a 
direct appeal from the trial court.— 
Bh It I more & O. R. Co. v. U. S., C.C.A. 
Del., 87 F.2d 605, dismissing appeal. 
D.C., 12 F.Supp. 261. 

97. U S.—Baltimore & O. R. Co. v. 

IT. S., supra. 

Suit based oa rate and reparation or¬ 
ders 

Circuit court of niipeals was held 
to be without jurisdiction of appeal 
from decree of three-judge district 
court in suit to enjoin, set a.side, and 
suspend a rate order and reparation 
orders entered b.\ interstate eorn- 
meree commission.—Baltimore & O. 
R. Co. V. U. S.. supra. 

96. U.S.—El Paso & S. W. R. Co. 

V. Phelps-Dodg»‘ Mercantile Co., C. 

C.A.Ariz., 75 F.2d 873. 
Discrimination as to shippers and 
destination 

Carriers not affected by rates are- 
not in a position to complain of a 
suppo.sed dl.scriminatlon as between 
shipper.s or between destinations.— 
El Paso & S. W. R. Co. v. Phelps- 
Dodge Mercantile Co., supra. 

99. U.S.—Interstate Commerce Com¬ 
mission V. Oregon-Washington II. 

& Nav. Co.. Or.. 63 S.Ct. 266. 288 U. 

S. 14. 77 L.Ed. 688, affirming, D.C., 
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Supersedeas or stay. Where an appeal from an 
action involving an order of the interstate com¬ 
merce commission could be taken from the district 
court to the circuit court of appeals, it was held 
that such an appeal did not in any way supersede 
the order pending the appeal,^ or deprive the lower 
court of its general power over its own orders dur¬ 
ing the term,2 even when the case was appealed 
from the circuit court of appeals to the. supreme 
court® It is, however, subject to certain limita¬ 
tions stated hereafter, within the discretionary 
power of the district court, in an action to set aside 
an order of the interstate commerce commission, to 
stay such order pending a direct appeal to the su¬ 
preme court.^ In order to justify a slay in such ac¬ 
tions after final decree sustaining the order, it has 
been held that it ought to appear either that the dis¬ 
trict court entertains a serious doubt as to the cor¬ 
rectness of its own decision, or that the decision de¬ 
pends on a question of law on which there is a con¬ 
flict among the courts of the several circuits, or that 
some other reason exists why the order ought not 
to become operative until its validity can be deter¬ 
mined by the supreme court.® The mere fact that 
the decree of the three-judge district court is not 
unanimous has been regarded as insufficient to jus¬ 


tify the granting of a stay.® 

Scope and extent of review generally. In accord¬ 
ance with rules governing courts generally in pro¬ 
ceedings for the enforcement, annulment, or enjoin¬ 
ing of an order of the interstate commerce commis¬ 
sion, on appeal from district court judgments in ac¬ 
tions on reparation orders, the findings of the com¬ 
mission cannot be disturbed where the evidence be¬ 
fore the commission has not been introduced in the 
trial court.^ The supreme court will not on appeal 
reinvestigate the facts, or make findings of fact,* 
search the record to find language which might by 
construction supply the commission’s failure to make 
basic findings,® weigh evidence as a matter of first 
impression,or consider the soundness of the rea¬ 
soning of the commission whereby it arrives at its 
conclusions,!! the wisdom of the order entered,!® 
or whether the findings of the commission in the 
particular case are consistent with those in other 
cases;!® neither will the supreme court consider 
contentions not shown to have been raised before 
the commission or to have been considered by that 
body.!^ On the other hand, on an appeal before the 
circuit court of appeals to review a judgment of a 
district court in an action on a reparation order, 
the appellate court has a duty to examine the evi- 


Oregon-Washlngton R. & Nav. Co. 

V. U. a. 47 F.2<1 260. 

1. U.S.—Louisville, etc., R. Co. v. 
Behlmer, S.O., 18 S.Ct. 502, 169 U. 
a 644, 42 L.lild. 889. 

9. U.S. — Interstate Commerce 
Commn. v. Louisville, etc., R. Co., 
C.C.Ala.. 101 F. 146. 

9. U.S.—Louisville, etc., R. Co. v. 
Behlmer. S.C., 18 S.Ct. 502, 169 U. 
a 644, 42 L.Ed. 889. 

4 . U.S.—Merchants* Warehouse Co. 
v. U. a. Pa., 61 S.Ct. 605, 283 U.S. 
601, 75 LEd. 1227, afllrmlng, D.C., 
44 F.2d 379. 

6. U.S.—Virginian Ry. Co. v. U. S., 

W. Va., 47 act. 222, 272 U.S. 658. 
71 L.Ed. 463. 

Qnestloiui not jnstlfylng stay 

Where the questions presented to 
.the district court for Judicial de¬ 
termination were simple or, at all 
events, did not involve the deter¬ 
mination of any question of law 
which was novel or as to which there 
was, or could be, any reasonable 
doubt, it was held that there did not 
exist a situation Justifying the 
granting of a stay.—^Virginian Ry. 
Co. v. U. S., supra. 

6l Bsasoa for role 

It may be that the Judges are di¬ 
vided on some questions of fact or 
on the construction of a document 
neither, or both, of which would 


Justify the granting of a stay.—Vir¬ 
ginian Ry. Co. V. U. S., supra. 

7. U.S.—El Paso & S. W. R. Co. v. 
Phclps-Dodge Mercantile Co., C.C. 
A.Ariz., 76 F.2d 873. 
a. U.S.—Atchison, T. & S. F. Ry. 
Co. V. U. S., N.Y., 55 S.Ct. 748, 296 
U.S. 193, 79 L.Ed. 1382, reversing, 
.. D.C., 8 F.Supp. 825—Interstate 

Commerce Commn. v. Chicago, etc.. 
R. Co., Ill., 22 S.Ct. 824, 186 U.S. 
320, 46 L.Ed. 1182, affirming 103 
F. 249, 43 C.C.A. 209. 

Reason for role 

"The commission is the fact-flnd- 
ing body, and the court examines the 
evidence not to make findings for the 
commission but to ascertain whether 
its findings are properly supported." 
—State of Florida v. U. S., Ga., 61 S. 
Ct. 119, 126, 282 U.S. 194, 76 L.Ed. 
291, reversing, D.C., 30 F.2d 116, af¬ 
firmed, D.C., 31 F.2d 580. 

9. U.S.—Atchison, T. & S. F. Rv. 
Co. V. U. S., N.Y., 55 S.Ct. 748. 295 
U.S. 193, 79 L.Ed. 1382, reversing, 
D.C., 8 F.Supp. 825. 

Rssolvlag diffsrsnoss or ooastmlng 

SVldSBOS 

*'ln the absence of . . . find¬ 
ings we are not called upon to ex¬ 
amine the evidence In order to re¬ 
solve opposing contentions as to 
what it shows or to spell out and 
state such conclusions of fact as it 
may permit.**—State of Florida v. U. 
S., Ga., 61 S.Ct. 119, 124, 282 U.S. 194, 
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75 L.Ed. 291, reversing, D.C., 30 F. 
2d 116, affirmed, D.C., 31 F.2d 580. 
la U.S.—Atlanta, B. & C. R. Co. v. 
U. S., Ga.. 66 S.Ct. 12, 296 U.S. 33, 
80 L.Ed. 25—Virginian Ry. Co. v. 
U. S., VT.Va., 47 S.Ct. 222. 272 U. 
S. 658, 71 L.Ed. 463—Akron, C. & 
Y. Ry. Co. V. U. S., N.T., 43 S.Ct. 
270, 261 U.S. 184, 67 L.Ed. 605, af¬ 
firming, D.C., 282 P. 306. 

12 C.J. p 140 note 22. 

11. U.S.—Georgia Public Service 

Commission v. U. S., Ga., 61 S.Ct. 
619, 283 U.S. 766, 76 L.Ed. 3397, 
affirming, D.C., 42 F.2d 467—Vir¬ 
ginian Ry. Co. V. U. S., W.Va., 47 
S.Ct. 222, 272 U.S. 668, 71 L.Ed. 
463. 

12. U.S.—Georgia Public Service 
Commission v. U. S.. Ga., 51 S.Ct. 
619, 283 U.S. 765, 76 L.Ed. 1397. af¬ 
firming, D.C., 42 F.2d 467—Akron 
C. & Y. Ry. Co. V. U. S., N.Y., 43 
S.Ct. 270, 261 U.S. 184, 67 L.Ed. 
605, affirming, D.C., 282 F. 306. 

13L U.S.—Georgia Public Service 
Commission v. U. S., Ga., 61 S.Ct. 
619, 283 U.S. 766, 75 L.Ed. 1397, 
affirming, D.C., 42 F.2d 467—Vir¬ 
ginian Ry. Co. V. U. S., W.Va., 47 
S.Ct. 222, 272 U.S. 668, 71 L.Ed. 
463. 

14. U.S.—U. 8. V. Baltimore, etc., R. 
Co., 34 S.Ct. 75, 231 U.S. 274. 68 
L.Ed. 218, affirming, Com.Ct., Bal¬ 
timore & O. R. Co. V. U. 8., 200 F. 
779. 
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dence, as presented by the record, so as to ascertain 
whether the findings of the trial court arc supported 
by evidence.^® The supreme court in reviewing ac¬ 
tions involving orders of the interstate commerce 
commission will determine whether, as a matter of 
law, the commission’s findings of fact sustain its or¬ 
der,^® and may examine the findings, and evidence 
in support thereof, to determine whether an order 
of the commission will operate in such a confisca¬ 
tory manner as to deprive complaining parties of 

their property without just compensation.^^ xhe 

supreme court is bound, however, to accept findings 
of the commission supported by sufficient evi- 
dence.i* Similarly findings of the trial court sup¬ 
ported by substantial evidence will not be disturbed 
on review by circuit courts of actions on reparation 
orders, especially in the absence of the evidence on 
which such findings were made.^® 

Presumptions. On appeal from a judgment in an 
action on a reparation order to the circuit court of 
appeals, published rates for interstate transporta¬ 
tion are presumed to be reasonable.^o On the other 
hand, error having the effect of invalidating the or¬ 
der is not presumed but must be affirmatively shown 
by appellant.2i 


Discretion of lower court. The supreme court 
on review of an action involving an order of the 
interstate commerce commission will not disturb 
the granting of an injunction pendente lite, unless 
an abuse of discretion appears.22 

Concurrence in findings. Where the commission’s 
findings of fact have been concurred in by the lower 
federal court, the supreme court will not disturb 
them unless the record shows that clear and unmis¬ 
takable error has been committed.23 

Determination. In the absence of prejudicial er¬ 
ror the supreme court will not reverse a judgment 
in favor of plaintiff in an action to enforce a repa¬ 
ration order of the interstate commerce commis- 
sion,24 and, to warrant reversal of a decree dismiss¬ 
ing a suit to enjoin and set aside an order of the 
commission where the confiscatory character of 
such order is relied on, the evidence must show 
that such order operates in a confiscatory manner. 25 

Attorney's fees. Under express statutory provi¬ 
sions attorney’s fees may be allowed in a proper 
case on review of actions involving orders of the in¬ 
terstate commerce commission.26 Attorneys’ fees 
which may be allowed in trial courts are considered 
above in subdivision / of this section. 


U.S.—Southern Ry. Co. v. Elch- 
ler, C.C.A.MO.. 66 F.2d 3 010. 
Teitlmony la other hearings 

Excerpts from testimony allcfired 
to have bi*en given in other hear¬ 
ings cannot be considered.—Southern 
Ry. Co. V. Eichler, supra. 

la U.S.—Louisville, etc., R. Co. v. 
U. S., Tenn., 35 S.Cl. 696. 238 U.S. 
1, 69 L.Ed. 1177, affirming, D.C., 
216 F. 672. 

17. U.S.—Baltimore & O. R. Co. v. 
U. S.. Va., 56 S.Ct. 797, 298 U.S. 349, 
80 L.Ed. 1209, affirming, D.C., 9 F. 
Supp. 181. 

18. U.S.—^U. S. V. American Sheet & 
Tin Plate Co., Pa., 67 S.Ct. 804. 301 

U. S. 402, 81 L.Ed. 1046, reversing, 
D.C., American Sheet & Tin Plate 
Co. V. U. S., 15 F.Supp. 711. rehear¬ 
ing denied U. S. v. American Sheet 
& Tin Plate Co., 68 S.Ct. 3, 302 U. 
S. 772, 52 L.Ed. 699—Merchants’ 
Warehouse Co. v. U. S., Pa., 61 S. 
Ct. 606, 263 U.S. 601. 76 L.Ed. 1227, 
affirming, D.C., 44 F.2d 879. 

19. U.S.—El ‘Paso & S. W. R. Co. 

V. Phelps-Dodge Mercantile Co., C. 
C.A.Ariz., 75 P.2d 873. 

8a U.S.—^Western Maryland Ry. Co. 
V. Penn Veneer Co., C.C.A.Pa., 92 
F.2d 146, certiorari denied 68 S.Ct. 
146, 802 U.S. 745. 82 L.Ed. 675. 

&!• U.S.—^Texas & P. Ry. Co. v. 


Fresnillo Co., C.C.A.Tox., 80 P.2d 
144. 

88. U.S.—U. S. V. Baltimore, etc., R. 
Co., 32 S.Ct. 817, 225 U.S. 306. 66 
L.Ed. 1100. 

83. U.S.—Illinois Cent. R. Co. v. In¬ 

terstate Commerce Commn., La., 27 
S.Ct. 700, 206 U.S. 441, 51 L.Ed. 
1128. 

12 C.J. p 140 note 23. 

Text rule laappllcahle 
Where the confiscatory nature of 
an order is relied on to set it aside, 
a mere refusal by the commission 
to pass on the question of confisca¬ 
tion when first brought to the atten¬ 
tion of that body does not constitute 
such a finding as would warrant the 
application of the text rule. More¬ 
over, the text rule is inapplicable to 
a situation wherein the commission 
in prescribing divisions of Joint rates 
acted legislatively and not Judicial¬ 
ly.—Baltimore & O. R. Co. v. U. S., 
Va., 66 S.Ct. 797. 298 U.S. 349. 80 L. 
Ed. 1209, affirming, D.C., 9 F.Supp. 
181. 

94. U.S.—Pennsylvania R. Co. v. 
Weber. Pa., 42 S.Ct. 18, 257 U.S. 
86, 66 L.Ed. 141, affirming, C.C.A., 
269 F. 111. 

Wrong haais In oalonlatlng damages 

The commission’s use of a wrong 
basis for the calculation of damages 
is not ground for reversal where 
there has been a full and fair hear¬ 
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ing in the court below under testi¬ 
mony tending to show damages in at 
least the sum awarded by the com¬ 
mission.— Pennsylvania R. Co. v. 
Weber, supra. 

85. U.S.—Baltimore & O. R. Co. v. 
U. S., Va.. 56 set. 797, 298 U.S. 
349, 80 L.Ed. 1209, affirming, D.C., 
9 F.Supp. 181. 

86. U.S.—El Paso & S. W. R. Co. v. 
Phelp.s-Dodge Mercantile Co., C.C. 
A.Ariz., 75 P'.2d 873. 

Exceeding amonnt claimed In peti¬ 
tion 

Pees in excess of the amount 
claimed in tin* petition may be al¬ 
lowed in favor of the petitioner when 
successful in a suit on a reparation 
order and on appeal.—El Paso & S. 

W. R. Co. V. Phelps-Dodg© Mercantile 
Co., supra. 

Allowance held eullicient 

Where petitioner, successful on de¬ 
fendants' appeal in suit to enforce 
reparation order, recovered seventeen 
thousand eight hundred twenty-eight 
dollars and seventy-eight cents, plus 
four thousand dollars attorneys’ fee, 
in court below, three hundred dollars 
fee for services on appeal were held 
to be Bufflci<*nt.—Glens Falls Port¬ 
land Cement Co. v. Delaware & Hud¬ 
son Co., C.C.A.N.Y., 66 F.2d 490, af¬ 
firming, D C., 55 F.2d 971, certiorari 
denied Delaware & Hudson Co. v. 
Glens Falls Portland Cement Co.. 54 
S.Ct. 132, 290 U.S. 697, 78 L.Ed. 699. 
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OOMMEBCIA BELLI. See Commcrcium post, 
notes 42-44. 

COMMERCIAL. Mercantile, of the nature of com¬ 
merce, or pertaining or relating to commerce or 
trade, hence, variously, occupied witli commerce, 
and engaged in trade.^ In a comprehensive s(‘nse, 
occupations and recognized forms of business enter¬ 
prise which do not necessarily involve trading in 
merchandise,2 as well as buying, selling, and ex¬ 
change in the general sales or traffic of [American] 
markets,2 although, when limited to the purchase 
and sale or exchange of goods and commodities, it 
is said to be used in a narrow and restricted seiise.^ 
Used in a broad sense, it includes ''industrial,”'** and 
is sometimes synonymous with "business” sec Busi¬ 
ness 12 C.J.S. p 804 note 60. 

As used in a covenant relating to the use of land 
see the C.J.S. title Covenants § 113, also 18 C.J. 
p 393 note 4. 

Commercial agent. Formerly an officer in the 
consular service of the United States, of rank in¬ 
ferior to a consul.® The term is also used as equiv¬ 
alent to "commercial broker.”'^ 

Commercial court A name commonly applied in 
English practice to the trial of commercial causes 
in London and Liverpool before judges of the High 
Court. It is said to be a mere piece of convenience 
in the arrangement of business.® 

Commercial district In large cities the phrase 
includes stores, office buildings, apartment houses, 
newspaper plunts, clubs, and financial buildings, al¬ 
though it may exclude anything of an industrial or 
manufacturing nature, and also a noisy or dirt-mak¬ 
ing business.® 

Commercial drummer. As not being within the 
purview of a statute imposing a license fee on trav¬ 


eling vendors see the C.J.S. title Licenses § 30, also 
63 C.J. p 808 note 31 [a]. 

Commercial establishment. In ordinary accepted 
use, a phrase denoting a place where commodities 
arc exchanged, bought, or sold. It has been distin¬ 
guished from "industrial establishment.”^® 

Commercial law. A phrase neither scientific nor 
accurate which is used to designate the whole body 
of substantive jurisprudence applicable to the 
rights, intercourse, and relations of persons engaged 
in commerce, trade, or mercantile pursuits that 
branch of the law which relates to the rights of 
property and the relations of persons engaged in 
commerce a law not peculiar to one state, or de¬ 
pendent upon local authority, but one arising out of 
the usage of the commercial 'world,^® although it 
has also been stated that there is no such thing as 
a general commercial laiv separate from the partic¬ 
ular state or government whose authority makes it 
law.^^ It has also been described as a system of 
jurisprudence acknowledged by all maritime na¬ 
tions ;l''* and, as foreign commerce is carried on by 
means of shipping, the term has come to be used 
occasionally as synonymous W’ith "maritime law;” 
but, in strictness, the phrase "commercial law” is 
wider, and includes many transactions or legal ques¬ 
tions wdiich have nothing to do wuth shipping or its 
incidents.^® 

Commercial property. Propc^rty leased out for 

revenue.i7 

Commercial transactions. A term whose meaning 
depends upon the circumstances of its use w'hich in 
a proper context embraces any act connected with 
commerce, and under certain conditions its plural 
may be synonymous with “maritime transactions.”^® 

Commercial traveler. An agent who travels for 
wholesale merchants and takes orders to be ship¬ 
ped to the latter.^® In the plural, "commercial trav- 


1. Utah.—Beard v. Board of Educa¬ 
tion of North Summit School Dist., 
16 P.2d 900. 910. 81 Utah 61. 

S. U.S.—Jordan v. Tashiro. Cal., 49 
S.Ct. 47, 48, 278 U.S. 123, 73 L.Ed. 
214. 

3. U.S.—Zante Currants, C.C.Cal., 73 
F. 183, 189. 

4 . U.S.—Jordan v. Tashiro, Cal., 49 

S.Ct. 47, 48. 278 U.S. 123, 73 L.Ed. 
214. 

5. Mo.—State ex rel. Kansas City 
Power & Lig-ht Co. v. Smith, 111 
S.W.2d 513, 515. 

6. Black L.D. 

7. Black L.D. 

& Black L.D. 


9. Pa.—Burke v. Hollinger, 146 A. 

115, 117, 296 Pa. 510. 
lOi Mo,—State ex rel. Kansas City 
Power & Lifirht Co. v. Smith, 111 S. 
W.2d 613, 615, citing Webster New 
Int. D. 

11. Black L.D. 

12. U.S.—Brooklyn City, etc., R. Co. 
V. National Bank of Republic, N. 
Y., 102 U.S. 14, 65, 26 L.Ed. 61— 
Williams v. Gold Hill Min. Co., C. 
C.Cal., 96 P. 464, 464. 

13. U.S.—Brooklyn City, etc., R. Co. 
V. National Bank of Republic. N* 
Y., 102 U.S. 14, 31. 26 L.Ed. 61— 
Williams v. Gold Hill Min. Co., C. 
C.Cal., 96 P. 464, 464. 

12 C.J. p 141 note 29 La]. 
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14. Pa.—Forepaugh v. Delaware, 
etc., R. Co., 18 A. 603, 604, 128 Pa. 
217, 15 Am.S.R. 672. 6 L.H.A. 608. 

15. U.S.—Brooklyn City, etc.. R. Co. 

V. National Bank of Republic, N. 
Y., 102 U.S. 14, 32, 26 L.Ed. 61. 

13. Black L.D. 

17. La.—Female Orphan Soc. v. 
Board of Assessors, 33 So. 692, 109 
La. 537. 539. 

18. U.S.—The City of Atlanta. D.C. 
Ga., 17 F.2d 311, 315, citing Corpiui 
JnxlB. 

19. Mf).—Brookfleld v. Kitchen. 63 S. 

W. 825. 163 Mo. 546, 550. 

Black Law Blotionary defines the 
term as: “A traveling salesman who 
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elers*' are peripatetic salesmen, and mere solicitors 
of orders for others.^^ The phrase is used inter¬ 
changeably with ''drummer/’^'^ but has been held 
not included within "merchant” or "peddler” as used 
in license statutes, see the C.J.S. title Licenses § 
30, also 12 C.J. p 142 note 49 [a], [b]. 

Commercial venture. Wherever capital is to be 
laid out on any work and a risk run of profit or loss, 
it is a commercial venture.^^ 

Other phrases: "Any driver, pleasure or busi¬ 
ness, no commercial delivery” see the C.J.S. title 
Insurance § 798, also 42 C.J. p 800 note 85, "busi¬ 
ness or commercial” see Business 12 C.J.S. p 806 
note 22, "business or commercial corporations,” 
^^usiness or commercial course,” "business or com¬ 
mercial department of any school,” "business or 
commercial enterprise,” and "business or commer¬ 
cial schools or colleges” see Business 12 C.J.S. p 807 
notes 23-27, "commercial agency” see the C.J.S. title 
Mercantile Agencies § 1, also 40 C.J. p 636 note 2, 
"commercial and professional business” see Business 
12 C.J.S. p 792 note 3, "commercial association” see 
Ihe title Associations § 1 e (3), "commercial auto¬ 
mobiles,"commercial bank” see Banks & Bank¬ 
ing § 2, and as distinguished from "savings bank” 
see Banks and Banking §§ 956, 957, "commercial 
braker” see Brokers § 1, "commercial business” see 
Business 12 C.J.S. p 792 note 4, "commercial caus¬ 
es” see Cause 14 C.J.S. p 42 note 8, "commercial 
certainty” see Certainty 14 C.J.S. p 110 note 40, 
"commercial clause” see Commerce § 123, "commer¬ 
cial corporation” sec the C.J.S. title Corporations § 
22, also 14 C.J. p 85 note 13 [b], and 12 C.J. p 140 
note 17, and as subject to involuntary bankruptcy 
proceedings sec Bankruptcy §§ 88, 96, "commercial 
delivery,”24 "commercial deposits” sec Banks and 
Banking §§ 314, 1057, "commercial domicile” see 
the C.J.S. title Domicile § 4, also 19 C.J. p 399 note 
40 [a] (1) and as analogous to "business situs” sec 


Business 12 C.J.S. p 807 note 42, "commercial en- 
terprises,”2B ^'commercial fertilizer” see Agriculture 
§ 16 in Pocket Parts, "commercial indorsement,” 
see Bills and Notes § 8, "commercial insolvency” see 
the C.J.S. title Insolvency § 1, also 32 C.J. p 806 
note 13 [d], "comnieroial insurance” see the C,J.S. 
title Insurance §§16, 48, also 28 C.J. p 1041 note 
5 [a], and 12 C.J. p ]41 notes 25, 26, "commercial 
letter of credit” see Banks and Banking §§ 175,176, 
"commercial mark” and "commercial name^' see the 
C.J.S. title Trade-Marks, Trade-Names, and Unfair 
Competition §§ 1, 8, also 32 C.J. p 141 notes 34, 35, 
"commercial or business enterprises” see Business 
12 C.J.S. p 808 note 55, "commercial paper” sec Bills 
and Notes § 3, "commercial partnership” and "non¬ 
commercial partnership” see the C.J.S. title Part¬ 
nership §§ 1, 138, also 47 C.J. p 644 note 43-p 646 
note 47, p 828 note 70-p 829 note 89, and 12 C.J. 
p 141 note 37-p 142 note 38, but as distinguished 
from "mining partnership” see the C.J.S. title 
Mines and Minerals § 245, also 40 C.J. p 1147 notes 
24-26, " ‘commercial power' of Congress” see C.J.S. 
title Commerce §§ 6-8, "commercial purposeR,”2* 
"commercial railroad” see the C.J.S. title Railroads 
§ 1, also 12 C.J. p 142 notes 42^, 14 C.J. p 85 
note 13 [c], and as distinguished from "street rail¬ 
road” see same title and section, also 60 C.J. p 162 
notes 83-85, and 12 C.J. p 142 note 42 fa], "com¬ 
mercial railroad company” see the C.J.S. title Rail¬ 
roads § 1, also 60 C.J. p 161 note 78, "commercial 
ratings” see the C.J.S. title Evidence § 731, also 40 
C.J. p 641 note 70, "commercial Bervices,”27 "com¬ 
mercial sense” see the C.J.S. title Customs Duties § 
19, also 12 C.J. p 142 note 46, “commercial sys¬ 
tem” see C.J.S. title Customs Duties § 36, also 12 
C.J. p 142 note 47, "commercial thresheruicn” see 
the C.J.S. title Workmen's Comi)ensatioii Acts § 
33, also 71 C.J. p 380 note 68 [d] (2), (3), "com¬ 
mercial use,”28 "commercial vehicles,”-8 "domestic, 
commercial, or industrial consumers,”'*8 "moneyed. 


simply exhibits samplos of ffoods 
kept for sale by his principal, and 
takes orders from purchasers for 
such goods, which goods are after¬ 
wards to be delivered by the prin¬ 
cipal to the purchasers, and payment 
for the goods is to be made by the 
purchasers to the principal on such 
delivery.” 

^ Miss.—Ex parte Taylor, 68 Miss. 
478. 481, 482. 88 Am.R. 886. 

81* Kan.—^Kansas v. Collins, 8 P. 

865. 84 Kan. 484, 486. 

Mo.—Brookneld v. Kitchen, 68 S.W. 

825. 826, 163 Mo. 546. 

M. Mass.—Sloper v. City of Quincy, 
16 N.E.2d 14. 17. 

12 C.J. p 142 note 62. 

15 C.J.S.-37 


as. Ala.—Conecuh County v. Sim¬ 
mons. 96 So. 488, 489, 19 A]a.App. 
66 . 

94. Ark.—Firemen's Ins. Co. of 
Newark v. Rye, 254 S.W. 4C5, 466, 
160 Ark. 212. 

as. Ill.—People ex rel. Padula v. 
Hughes, 16 N.E.2d 922. 924, 296 Ill. 
App. 587. 

as. Ala.—Conecuh County v. Sim¬ 
mons, 95 So. 488. 489. 19 Ala.App. 
65. 

Mass.—Building Com'r of Town of 
Brookline v. McManus, 160 N.E. 
887, 263 Mass. 27(». 

I'a.—Da> v. Bansdale, 28 Pa.Dist. 
330, 334. 

Utah.—Paramor Theater Co. v. Trade 
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Commission. 81 P.2d 629. 640. 

Beurd v. Board of Kdiioation of 
North Summit Sc-hool Dist., 16 P. 
2d 900. 909, 81 Utah 61. 

As used in treaty with Japan with 
reference to leases for such purpos¬ 
es by Japanese subjects see the title 
Allens 8 18 b (2). 

27 . U.S.—Baltimore ft O. R. Co. v. 

U. S., DC.N.Y., 20 F.Supp. 273, 278. 

as. Cal.—Sunny Slope Water Co. v. 
City of I'usadena, 33 P.2d 672, 676, 
1 Cal.2d 87. 

‘'Business and pleasure” contrasted 
see Business 12 C.J.S. p 782 note 47. 

89. N.Y.—Zabrlskie v. Law, 194 N. 
Y.S. 626. 628. 118 Misc. 471. • 

90. Mo. — Kansas City Power ft 
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permitted to be done by such order, is not duly au¬ 
thorized under the terms of an agreement between 
parties other than the commission constitute ground 
for setting aside its order nor does the fact that 
basic findings are not made with impracticable ex¬ 
actness constitute ground for setting aside or annul¬ 
ling an order based on such findings.*^® 

Injunction, In the absence of a showing entitling 
plaintiff to such form of relief, an injunction to re¬ 
strain the enforcement of an order of the interstate 
commerce commission will be denied.^® More spe¬ 
cifically, unless there were material errors of law 
or want of substantial evidence to support the or¬ 
der of the commission a petition to enjoin, such or¬ 
der must be denied.^^ In a proper case, however, 
the court may, by injunction, suspend^^ or enforce^® 
an order of the commission, and may also issue a 
preliminary injunction suspending the operation of 
an order where it is shown that the damage liable 
to result from its enforcement is comparatively 
great;®® but ordinarily, in order to justify the issu¬ 
ance of an injunction, it must clearly appear that 
the orders in question are arbitrary and that the 
commission exceeded its powers in making them;®i 
thus, where the exercise of the commission’s discre¬ 
tion as regards accounting orders was not manifest¬ 
ly arbitrary and unreasonable or transcending its 
powers, an injunction should not issue.Arbitrary 
action by the commission and a disregard of its duty 
in dealing with evidence may, on the other hand, be 

F.2d 122. affirmed 63 S.Ct. 45. 287 
U.S. 12. 77 L.Ed. 138. 

74. U.S.—^New York Cent. Securities 
Corporation v. U. S.. D.C.N.Y.. 64 
F.2d 122, affirmed 53 S.Ct. 46. 287 
U.S. 12. 77 L..Ed. 138. 

Aease nnder trust agreement 

That railroad lease was not duly 
authorized under trust agreement 
was no ground for setting aside com¬ 
mission’s approval of lease in suit by 
minority stockholder, not party in 
interest under trust agreement.— 

New York Cent. Securities Corpora¬ 
tion V. U. S., supra. 

76. U.S.—State of Florida v. U. S., 

D.C.Ga.. 64 S.Ct. 603, 292 U.S. 

78 L..Ed. 1077, affirming, D.C., 4 F. 

Supp. 477. 

7a U.S.—Baltimore & O. R. Co. v. 

U. S., Va.. 66 S.Ct. 797, 298 U.S. 

349. 80 L..Ed. 1209, affirming, D.C.. 

9 F.Supp. 181—Manhattan Transit 
Co. V. U. S., D.C.Mass., 24 F Supp. 

174—Thompson v. U. S., D.C.Mo., 

20 F.Supp. 827. 

Diemlseal 

If satisfied that a bill for an in¬ 
junction does not make out a case 
entitling plaintiff to relief in equity, 
the court may without further con- 


such as to call for the issuance of an injunction to 
restrain the enforcement of the commission’s or¬ 
der.®® At all events the court will not grant such 
an injunction where it cannot find that the damage 
resulting from a failure to grant it would be greater 
than that resulting from its issuance,®'* and a pre¬ 
liminary injunction to restrain a carrier from diso¬ 
beying an order of the commission will not be grant¬ 
ed in proceedings to enforce the order when the an¬ 
swer denies the facts,®® or the conclusions of fact 
on which the order was based.®® The court will 
not compel a carrier to keep an account of business 
done under the contested rates in the absence of a 
showing of right in favor of complainant which 
would authorize the granting of a preliminary in¬ 
junction.®*^ 

Reference, Where the parties have stipulated 
that if complainants prevailed a decree of restitu¬ 
tion might be made, the final decree may direct a 
reference to ascertain the sum of the increase in 
rates paid after the rate went into effect.®® 

Approval, disapproval, or modification; cure of 
errors. Subject to statutory provisions which con¬ 
fer jurisdiction to grant relief as to the whole or 
part of a commission order in actions to enjoin 
or set it aside, the court is limited to an approval or 
disapproval of the order of the commission,®® being 
without power to modify the order.®® Moreover, 
where the order of the commission is erroneous, the 
court will not proceed to an original investigation 

U. S., D.C.OhIo, 5 F.Supp. 929. uf- 
flrmod U. S. v. Baltimore & O. R. 
Co., 65 S.Ct. 268, 293 U.S. 464. 79 
KEd. 687. 

84. [J.S.—Brown Drug Co. v. U. S., 
D.C.Iowa, 235 F. 603. 

85. U.S. — Interstate Commerce 
Commn. v. Dehigh Valley R. Co., 
C.C.Ky., 49 F. 177. 

86. U.S. — Interstate Commerce 
Commn. v. Cincinnati. N. O. & T. 
P. R. Co., C.C.Ohio, 64 F. 981. 

12 C.J. p 139 note 14. 

87. U.S. — Interstate Commerce 
Commn. v. Cincinnati, N. O. & T. 
P. R. Co., supra. 

U.S.—Southern R. Co. v. Tift, 
Ga., 27 S.Ct. 709, 206 U.S. 428, 51 
L.Ed. 1124, 11 Ann.Cas. 846. affirm¬ 
ing 148 F. 1021. 79 C.C.A. 636, af¬ 
firming. C.C., Tift V. Southern R. 
Co., 138 F. 763. 

89. U.S.—Beaumont, S. L. & W. Ry. 
Co. V. U. S.. D.C.Mo., 36 F.2d 789, 
affirmed 51 S.Ct. 1, 282 U.S. 74. 75 

221 . 

12 C.J. p 138 note 89. 

90. U.S.—Beaumont, S. L. & W. Ry. 
Co. V. U. S., supra. 

12 C.J. p 138 note 90. 


sideration of the merits dismiss the 
bill.—Manhattan Transit Co. v. U. S., 
D.C.Mass., 24 F.Supp. 174. 

77. U.S.—Beaumont. S. L. & W. Ry. 
Co. V. U. S., D.C.MO., 36 F.2d 789, 
affirmed 61 S.Ct. 1, 282 U.S. 74, 76 
L.Ed. 221. 

78. U.S.—Louisville, etc., R. Co. v. 
Interstate Commerce Commn., C.C. 
Ky., 184 F. 118. 

79. U.S.—Southern R. Co. v. Tift, 
Ga., 27 S.Ct. 709, 206 U.S. 428, 61 
L.Ed. 1124, 11 Ann.Cas. 846, af¬ 
firming, C.C., 138 F. 753, affirmed 
148 F. 1021, 79 C.C.A. 636—Inter¬ 
state Commerce Commn. v. Chica¬ 
go, etc., R. Co.. C.C.II1., 94 F. 272. 

80. U.S.—U. S. V. Baltimore, etc., R. 
Co.. Com.Ct., 32 S.Ct. 817, 226 U.S. 
306. 66 L.Ed. 1100. 

12 C.J. p 139 note 11. 

81. U.S.—Mississippi Valley Barge 
Line Co. v. U. S., D.C.Mo., 4 F. 
Supp. 745, affirmed 64 S.Ct. 692, 292 
U.S. 282, 78 L.Ed. 1260. 

891 U.S.—Norfolk & W. Ry. Co. v. 

U. S., D.C.Va.. 62 F.2d 967, affirmed 
63 S.Ct. 62, 287 U.S. 134, 76 L.Ed. 
218. 

89L U.S.—'Baltimore & O. R. Co. v. 

572 
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of the facts for the purpose of correcting the er¬ 
ror, particularly where the court's action in so do¬ 
ing would amount to a usurpation of the commis¬ 
sion's administrative functions.®^ 

k. Damages 

In actions to enforce orders of the commission the 
right to damages may be limited to those found by that 
body. 

A shipper, who elected to seek relief for damages 
for discrimination arising from the carrier’s non- 
compliance with the rule for distribution of cars, 
was held limited to the amount of the commission's 
award in a suit for the enforcement thereof.®^ In¬ 
terest on the commission's reparation award may 
properly be allowed in an action on such award.®*^ 

/. Costs and Attorney’s Fees 

Costs and attorney’s fees may, in a proper case, be 
recovered by one enforcing a reparation order. 

Under the terms of applicable statutory provi¬ 
sions, costs in the district court cannot be assessed 
against petitioner in a suit to enforce a reparation 
ordcr.®^ Costs and attorney’s fees may, however, in 
a proper case, be awarded to him, although the ac¬ 
tual taxing of attorney's fees should not be made 


until the judgment becomes final and only upon no¬ 
tice to counsel for defendant.®® Attorney's fees al¬ 
lowable on review of actions involving orders of the 
interstate commerce commission are considered be¬ 
low in subdivision m of this section. 

m. Review 

Under applicable statutory provisions, proceedings 
In court for the enforcement, annulment, or enjoining of 
orders of the interstate commerce commission are subject 
to review. 

Under statutory provisions expressly so author¬ 
izing, certain types of cases involving orders of the 
interstate commerce commission may be api)ealed 
directly to the supreme court of the United States 
from the district courts;®® and in such cases the 
circuit courts of appeal have no jurisdiction to re¬ 
view the proceedings of the trial court.®*^ 

Persons entitled; parties. Only persons who arc 
affected by the order of the interstate commerce 
commission may complain thereof on appeal from 
judgments in actions on reparation orders.®** Un¬ 
der statutory provisions authorizing review by the 
supreme court, it has been held that the United 
States is not an indispensable party to an appeal of 
an action to enjoin the enforcement of an order 
made by the commission.®® 


91. U.S.—Slate of Florida v. TT. S.. 
Ga.. 51 S.Ct. 119, 282 U.S. 194, 75 
L.Ed. 291. reversing. D.C., SO F.2d 
116, affirmed, D.C, 31 F.2d 689— 
Manufaetiirera’ Ry, Co. v. TJ. S.. 
Mo., 38 S.Ct. 383, 246 U.S. 457. 62 
L.Ed. 831. 

12 C.J. p 136 note 46, p 138 note 89 
la], [bl. 

railnre to make fiadinge 

(1) Where the eommission, under 
a mistaken view of the law, has fail¬ 
ed to make findings of fact essential 
under the correct view of the law, 
the court should not it.self investigate 
the farts and make findings with re¬ 
gard thereto, but should remand the 
case without prejudice to further 
proceedings.—^Atchison, T. & S. F. Ry. 
Co. v. TJ. S., N.T., 55 S.Ct, 748, 295 
U.S. 193, 79 L.Ed. 1382, reversing, D. 
C.. 8 F.Supp. 825—12 C.J. p 139 
note 1. 

(2) For example, the courts can¬ 
not supply the commission’s failure 
to make basic findings of fact In 
support of the order.—Atchison, T. 
& S. F. Ry. Co. v. U. S., supra. 
7allare to fix dlvialona 

Where the order of the commis¬ 
sion fixed maximum Joint rates but 
failed to perform the administrative 
function of fixing divisions thereof, 
the district court cannot correct such 
failure.—Manufacturers' Ry. Co. v. 
U. S., Mo.. 38 S.Ct. 383, 246 U.S. 457, 
62 L.Ed. 831. 

92. U.S.—Baltimore & O. R. Co. v. 


Brady. W.Va.. 53 S.Ct. 441, 288 
U.S. 448, 77 LEd. 888. rever.sing. 

C. C.A., 61 F.2d 242, certiorari 

granted 53 S.Ct. 314, 287 U.S. 546. 
77 Ti.Ed. 519. 

93. Reason for mle 

“Unless interest is to lie allowed 
there seems to he no means of mak¬ 
ing the claimants whole for the 
wrongs sustained by violations of 
the statute.”—Pennsylvania R. Co. v. 
Mind.s. Pa.. 39 S.Ct. 531. 250 U.S. 368, 
63 L.Ed. 1039, affirming 244 F. 53. 
156 C.C.A. 481, which affirmed, D.C.. 
Minds v. Pennsylvania R. Co., 237 
F. 267. 

9^ U.S.—South Carolina Asparagus 
Growers’ Ass’n v. Southern Ry. 
Co.. C.C.A.S.C., 64 F.2d 419, certio¬ 
rari denied 54 S.Ct. 65, 290 U.S. 
647, 78 L.Ed. 561. 

96. U.S.—World Pub. Co. v. Davis, 

D. C.Okl.. 16 F.2d 130, affirmed. C. 
C.A., Mellon v. World Pub. Co., 
20 F.2d 613, certiorari denied 48 S 
Ct. 119, 275 U.S. 561, 72 L.Ed. 426. 

96. U.S.—U. S. V. Griffin. 58 S.Ct. 

601, 303 U.S. 226, 82 L.Ed. 764. 

12 C.J. p 140 note 16. 

Formerly an appeal from an order 
of the then circuit court relating to 
the orders of the interstate com¬ 
merce commission could be taken 
only to the circuit court of appeals. 
—Interstate Commerce Commn. v. 
Atchison, etc., R. Co., Cal., 13 S.Ct. 
837, 149 U.S. 264, 37 L.Ed. 727—12 C. 
J, p 140 note 17. 
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Jurisdiction not ousted 

Improper inclusion of certain pray¬ 
ers in a bill in a suit to enjoin and 
set aside orders of the interstate 
commerce commission cannot operate 
to oust the supreme court of its 
Jurisdiction to review such suit in a 
direct appeal from the trial court.— 
Baltimore & O. R. Co. v. U. S., C.C.A. 
Del., 87 F.2d 605, dismissing appeal, 
D.C, 12 F.Supp. 261. 

97. U.S.—Baltimore & O. R. Co. v. 

U. S., supra. 

Bnlt based on rate and reparation or¬ 
ders 

Circuit court of appeals was held 
to be without Juri.sdiction of ai>i)eal 
from decree of three-judge distri<'t 
court in suit to enjoin, set aside, and 
suspend a rate order and reparation 
orders entered by interstate com¬ 
merce f'ommission.—Baltimore & O. 
U. Co. V. U. S., supra. 

96. U.S.—El Paso & S. W. R. Co. 

V. Phelps-Dodge Mercantile Co., C. 
C.A.Ariz., 75 F.2d 873. 

Discrimination as to shippers and 
destination 

Carriers not affected by rates are 
not in a position to complain of a 
supposed discrimination as between 
shippers or between destinations.— 
El I’aso & S. W. R. Co. v. Phelps- 
Dodge Mercantile Co., supra. 

99. U.S.—Interstate Commerce Com¬ 
mission V. Oregon-Washington R. 
& Nav. Co , Or., 53 S.Ct. 266, 288 U. 
S. 14, 77 L.Ed. 588, affirming, D.C., 
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Supersedeas or stay. Where an appeal from an 
action involving an order of the interstate com¬ 
merce commission could be taken from the district 
court to the circuit court of appeals, it was held 
that such an appeal did not in any way supersede 
the order pending the appeal,^ or deprive the lower 
court of its general power over its own orders dur¬ 
ing the term,2 even when the case was appealed 
from the circuit court of appeals to the supreme 
court.® It is, however, subject to certain limita¬ 
tions stated hereafter, within the discretionary 
power of the district court, in an action to set aside 
an order of the interstate commerce commission, to 
stay such order pending a direct appeal to the su¬ 
preme court.^ In order to justify a stay in such ac¬ 
tions after final decree sustaining the order, it has 
been held that it ought to appear either that the dis¬ 
trict court entertains a serious doubt as to the cor¬ 
rectness of its own decision, or that the decision de¬ 
pends on a question of law on which there is a con¬ 
flict among the courts of the several circuits, or that 
some other reason exists why the order ought not 
to become operative until its validity can be deter¬ 
mined by the supreme court.® The mere fact that 
the decree of the three-judge district court is not 
unanimous has been regarded as insufficient to jus¬ 


tify the granting of a stay.® 

Scope and extent of review generally. In accord¬ 
ance with rules governing courts generally in pro¬ 
ceedings for the enforcement, annulment, or enjoin¬ 
ing of an order of the interstate commerce commis¬ 
sion, on appeal from district court judgments in ac¬ 
tions on reparation orders, the findings of the com¬ 
mission cannot be disturbed where the evidence be¬ 
fore the commission has not been introduced in the 
trial court.7 The supreme court will not on appeal 
reinvestigate the facts, or make findings of fact,® 
search the record to find language which might by 
construction supply the commission’s failure to make 
basic findings,® weigh evidence as a matter of first 
impression,or consider the soundness of the rea¬ 
soning of the commission whereby it arrives at its 
conclusions,the wisdom of the order entered,i® 
or whether the findings of the commission in the 
particular case are consistent with those in other 
cases ;i® neither will the supreme court consider 
contentions not shown to have been raised before 
the commission or to have been considered by that 
body.i^ On the other hand, on an appeal before the 
circuit court of appeals to review a judgment of a 
district court in an action on a reparation order, 
the appellate court has a duty to examine the evi- 


Oregon-WaHhlngton R. & Nav. Co. 
V. U. a. 47 F.2d 250. 

1. U.S.—Louisville, etc., R. Co. v. 
Behlmer, S.C„ 18 S.Ct. 602, 169 U. 
S. 644, 42 L.3ild. 889. 

S. U.S. — Interstate Commerce 
Commn. v. Louisville, etc., R. Co., 
C.C.Ala., 101 F. 146. 

3. U.S.—Louisville, etc., R. Co. v. 
Behlmer, S.C., 18 S.Ct. 602. 169 U. 
a 644, 42 L.Ed. 889. 

4. U.S.—Merchants* Warehouse Co. 

V. U. a, Pa., 61 S.Ct. 605. 283 U.S. 
601, 75 LBd. 1227, alhrmins. D.C., 
44 F.2d 379. 

5. u.S.—Virgrlnlan Ry. Co. v. U. S., 

W. Va., 47 act. 222, 272 U.S. 668, 
71 L.Ed. 463. 

QuMtloaui not justifying stay 

Where the questions presented to 
the district court for judicial de¬ 
termination were simple or, at all 
events, did not involve the deter¬ 
mination of any question of law 
which was novel or as to which there 
was, or could be, any reasonable 
doubt, it was held that there did not 
exist a situation justifying the 
granting of a stay.—Virginian Ry. 
Co. V. U. S., supra. 

6l Beason for mlo 

It may be that the Judges are di¬ 
vided on some questions of fact or 
on the construction of a document 
neither, or both, of which would 


justify the granting of a stay.—Vir¬ 
ginian Ry. Co. v. U. S., supra. 

7. U.S.—El Paso & S. W. R. Co. v. 

Phelps-Dodge Mercantile Co., C.C. 
A.Ariz., 76 P.2d 873. 

8b U.S.—^Atchison, T. & S. F. Ry. 
Co. V. U. S., N.Y., 66 S.Ct. 748, 296 
U.S. 193, 79 L.Ed. 1382, reversing, 
• D.C., 8 F.Supp. 826—Interstate 

Commerce Coinmn. v. Chicago, etc., 
R. Co., Ill., 22 S.Ct. 824, 186 U.S. 
320, 46 L.Ed. 1182, affirming 103 
F. 249, 43 C.C.A. 209. 

Season for ml# 

**The commission is the fact-find¬ 
ing body, and the court examines the 
evidence not to make findings for the 
commission but to ascertain whether 
its findings are properly supported." 
—State of Florida v. U. S., Ga., 61 S. 
Ct. 119, 126, 282 U.S. 194, 76 L.Ed. 
291, reversing, D.C., 30 F.2d 116, af¬ 
firmed, D.C., 31 F.2d 680. 

9. U.S.—Atchison, T. & S. F. Ry. 
Co. v. U. S., N.Y., 55 S.Ct. 748, 296 
U.S. 193, 79 L.Ed. 1382, reversing, 
D.C., 8 F.Supp. 826. 

Bssolviag dlffsrsBoss or oonstming 
svldsnos 

"In the absence of . . . find¬ 

ings we are not called upon to ex¬ 
amine the evidence in order to re¬ 
solve opposing contentions as to 
what it shows or to spell out and 
state such conclusions of fact as it 
may permit.**—State of Florida v, U. 
S., Ga., 61 S.Ct. 119, 124, 282 U.S. 194, 
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75 L.Ed. 291, reversing, D.C., 30 F. 
2d 116, affirmed. D.C.. 31 F.2d 580. 
la U.S.—Atlanta, B. & C. R. Co. v. 
U. S., Ga.. 66 S,Ct. 12, 296 U.S. 33, 
80 L.Ed. 26—Virginian Ry. Co. v. 
U. S., W.Va., 47 S.Ct. 222, 272 U. 
S. 668, 71 L.Ed. 463~Akron, C. & 
Y. Ry. Co. V. U. S., N.Y., 43 S.Ct. 
270, 261 U.S. 184, 67 L.Ed. 605, af¬ 
firming, D.C., 282 F. 306. 

12 C.J. p 140 note 22. 

11. U.S.—Georgia Public Service 

Commission v. U. S., Ga., 61 S.Ct. 
619. 283 U.S. 765, 76 L.Ed. 1397, 
affirming, D.C., 42 F.2d 467—Vir¬ 
ginian Ry. Co. v. U. S., W.Va., 47 
S.Ct. 222, 272 U.S. 668, 71 L.Ed. 
463. 

18. U.S.—Georgia Public Service 
Commission v. U. S., Ga., 51 S.Ct. 
619, 283 U.S. 766, 76 L.Ed. 1397, af¬ 
firming, D.C., 42 F.2d 467—^Akron 
C. & Y. Ry. Co. V. U. S., N.Y., 43 
S.Ct. 270, 261 U.S. 184, 67 L.Ed. 
606, affirming, D.C., 282 F. 806. 

13. U.S.—Georgia Public Service 
Commission v. U. S., Qa., 61 S.Ct. 
619, 283 U.S. 766, 76 L.Ed. 1397, 
affirming, D.C., 42 F.2d 467—Vir¬ 
ginian Ry. Co. V. U. S., W.Va., 47 
S.Ct. 222, 272 U.S. 668, 71 L.Ed. 
468. 

14. U.S.—U. S. v. Baltimore, etc., R. 
Co., 84 S.Ct. 76, 231 U.S. 274, 68 
L.Bd. 218, affirming, Com.Ct., Bal¬ 
timore & O. R. Co. V. U. S., 200 F. 
779. 
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dence, as presented by the record, so as to ascertain 
whether the findings of the trial court are supported 
by evidence.^® The supreme court in reviewing ac¬ 
tions involving orders of the interstate commerce 
commission will determine whether, as a matter of 
law, the commission’s findings of fact sustain its or¬ 
der,^® and may examine the findings, and evidence 
in support thereof, to determine whether an order 
of the commission will operate in such a confisca¬ 
tory manner as to deprive complaining parties of 
their property without just compensation.^^ The 
supreme court is bound, however, to accept findings 
of the commission supported by sufficient evi¬ 
dence.^* Similarly findings of the trial court sup¬ 
ported by substantial evidence will not be disturbed 
on review by circuit courts of actions on reparation 
orders, especially in the absence of the evidence on 
which such findings were made.^® 

Presumptions. On appeal from a judgment in an 
action on a reparation order to the circuit court of 
appeals, published rates for interstate transporta¬ 
tion are presumed to be reasonable.^® On the other 
hand, error having the effect of invalidating the or¬ 
der is not presumed but must be affirmatively shown 
by appellant.21 


Discretion of lower court. The supreme court 
on review of an action involving an order of the 
interstate commerce commission will not disturb 
the granting of an injunction pendente lite, unless 
an abuse of discretion appears.22 

Concurrence in findings. Where the commission’s 
findings of fact have been concurred in by the lower 
federal court, the supreme court will not disturb 
them unless the record shows that clear and unmis¬ 
takable error has been committed. 23 

Determination. In the absence of prejudicial er¬ 
ror the supreme court will not reverse a judgment 
in favor of plaintiff in an action to enforce a repa¬ 
ration order of the interstate commerce commis¬ 
sion,24 and, to warrant reversal of a decree dismiss¬ 
ing a suit to enjoin and set aside an order of the 
commission where the confiscatory character of 
such order is relied on, the evidence must show 
that such order operates in a confiscatory manner.23 

Attorney*s fees. Under express statutory provi¬ 
sions attorney’s fees may be allowed in a proper 
case on review of actions involving orders of the in¬ 
terstate commerce commission.26 Attorneys’ fees 
which may be allowed in trial courts are considered 
above in subdivision I of this section. 


IB. tJ.S.—Southern Ry. Co. v. Elch- 
ler, C.C.A.MO., 56 P.2d 1010. 
Tostlmony in other hearlnsrs 

Excerptfl from testimony alleged 
to have been fflven In other hear¬ 
ings cannot be considered.—Southern 
Ry. Co. V. Elchler, supra. 

la U.S.—Louisville, etc., R. Co. v. 

U. S., Tenn., 35 S.Ct. 696, 238 U.S. 
1, 69 L.Ed. 1177, affirming, D.C., 
216 F. 672. 

17. XT.S.—Baltimore & O. R. Co. v. 
U. S., Va., 56 S.Ct. 797, 298 U.S. 349, 
80 L.Ed. 1209, «ifflrming. D.C., 9 P. 
Supp. 181. 

18. U.S.—^U. S. V. American Sheet & 
Tin Plate Co., Pa., 57 S.Ct. 804, 301 

U. S. 402, 81 L.Ed. 1046, reversing, 
D.C., American Sheet & Tin Plate 
Co. V. U. S., 16 F.Supp. 711, rehear¬ 
ing denied U. S. v. American Sheet 
& Tin Plate Co., 68 S.Ct. 3. 302 U. 
S. 772, 52 L.Ed. 699—Merchants’ 
Warehouse Co. v. U. S., Pa., 61 S. 
Ct. 606, 263 U.S. 601. 75 L.Ed. 1227, 
affirming, D.C., 44 P.2d 379. 

19. U.S.—El 'Paso & S. W. R. Co. 

V. Phelps-Dodge Mercantile Co., C. 
C.A.Ari*., 76 F.2d 878. 

8a U.S.—^Western Maryland Ry. Co. 
V. Penn Veneer Co., C.C.A.Pa., 92 
F.2d 146, certiorari denied 58 S.Ct. 
146, 802 U.S. 746, 82 L.Ed. 675. 

81. U.S.—^Texas & P. Ry. Co. v. 


Presnillo Co., C.C.A.Tex., 80 P.2d 
144. 

88. U.S.—U. S. V. Baltimore, etc., R. 

Co.. 32 S.Ct. 817, 225 U.S. 306, 66 
L.Ed. 1100. 

23. U.S.—Illinois Cent. R. Co. v. In¬ 

terstate Commerce Commn., La., 27 
S.Ct. 700, 206 U.S. 441, 61 L.Ed. 
1128. 

12 C.J. p 140 note 23. 

Text mle Inapplicable 
Where the confiscatory nature of 
an order is relied on to set it aside, 
a mere refu.sal by the commission 
to pass on the question of confisca¬ 
tion when first brought to the atten¬ 
tion of that body does not constitute 
such a finding as would warrant the 
application of the text rule. More¬ 
over, the text rule is inapplicable to 
a situation wherein the commission 
in prescribing divisions of Joint rates 
acted legislatively and not Judicial¬ 
ly.—Baltimore & O. R. Co. v. U. S., 
Va., 66 S.Ct. 797, 298 U.S. 349, 80 L. 
Ed. 1209, affirming, D.C., 9 P.Supp. 
181. 

84. U.S.—Pennsylvania R. Co. v. 
Weber, Pa., 42 S.Ct. 18, 267 U.S. 
86, 66 L.Ed. 141, affirming, C.C.A., 
269 F. 111. 

Wrong basis in oalonlatlng damages 

The commission’s use of a wrong 
basis for the calculation of damages 
is not ground for reversal where 
there has been a full and fair hear¬ 
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ing in the court below under testi¬ 
mony tending to show damages in at 
least the sum awarded by the com¬ 
mission.—Pennsylvania R. Co. v. 
Weber, supra. 

85. U.S.—Baltlmore & O. R. Co. v. 
U. S., Va.. 66 S.Ct. 797, 298 U.S. 
349, 80 L.Ed. 1209, affirming, D.C.. 
9 P.Supp. 181. 

86. U.S.—El Psiso & S. W. R. Co. v. 
Phclps-Dodge Mercantile Co., C.C. 
A.Ariz., 76 F.2d 873. 

Exceeding amount claimed in peti¬ 
tion 

Pees in excess of the amount 
claimed in the petition may be al¬ 
lowed in favor of the petitioner when 
successful in a suit on a reparation 
order and on appeal.—El Paso & S. 

W. R. Co. v. Phelps-Dodge Mercantile 
Co., supra. 

Allowance held auilloient 

Where petitioner, successful on de¬ 
fendants’ appeal in suit to enforce 
reparation order, recovered seventeen 
thousand eight hundred twenty-eight 
dollars and seventy-eight cents, plus 
four thousand dollars attorneys' fee. 
in court below, three hundred dollars 
fee for services on appeal were held 
to be sufficient.—Glens Falls Port¬ 
land Cement Co. v. Delaware & Hud¬ 
son Co., C.C.A.N.Y.. 66 P.2d 490, af¬ 
firming, D.C., 56 F.2d 971, certiorari 
denied Delaware & Hudson Co. v. 
Glens Palls I’ortland Cement Co., 64 
S.Ct. 132, 290 U.S. 697, 78 L.Ed. 699. 
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OOMMEECIA BELLI. See Commercium post, 
notes 42-44. 

COMMERCIAL. Mercantile, of the nature of com¬ 
merce, or pcrlaininp or relating to commerce or 
trade, hence, variously, occupied with comiiierc(‘, 
and engaged in traded In a comprehensive sense, 
occupations and recognized forms of business enter¬ 
prise which do not necessarily involve trading in 
merchandise,2 as well as buying, selling, and ex¬ 
change in the general sales or traffic of [American] 
markets,^ although, when limited to the purchase 
and sale or exchange of goods and commodities, it 
is said to be used in a narrow and restricted sense.^ 
Used in a broad sense, it includes “industrial,”*'’ and 
is sometimes synonymous with “business” see Busi¬ 
ness 12 C.J.S. p 804 note 60. 

As used in a covenant relating to the use of land 
see the C.J.S. title Covenants § 113, also 18 C.J. 
p 393 note 4. 

Commercial agent. Formerly an officer in the 
consular service of the United States, of rank in¬ 
ferior to a consul.® The term is also used as equiv¬ 
alent to “commercial broker.”*^ 

Commercial court. A name commonly applied in 
English practice to the trial of commercial causes 
in London and Liverpool before judges of the High 
Court. It is said to be a mere piece of convenience 
in the arrangement of business.® 

Commercial district. In large cities the phrase 
includes stores, office buildings, apartment houses, 
newspapt^r plants, clubs, and financial buildings, al¬ 
though it may exclude anything of an industrial or 
manufacturing nature, and also a noisy or dirt-mak¬ 
ing business.® 

Commercial drummer. As not being within the 
purview of a statute imposing a license fee on trav¬ 


eling vendors see the C.J.S. title Licenses § 30, also 
63 C.J. p 808 note 31 [a]. 

Commercial establishment. In ordinary accepted 
use, a phrase denoting a place where commodities 
are exchanged, bought, or sold. It has been distin¬ 
guished from “industrial establishment.”^® 

Commercial law. A phrase neither scientific nor 
accurate which is used to designate the whole body 
of substantive jurisprudence applicable to the 
rights, intercourse, and relations of persons engaged 
in commerce, trade, or mercantile pursuits that 
branch of the law which relates to the rights of 
properly and the relations of persons engaged in 
commerce a law not i)eculiar to one state, or de¬ 
pendent upon local authority, but one arising out of 
the usage of the commercial world,although it 
has also been stated that there is no such thing as 
a general commercial law separate from the partic¬ 
ular state or government whose authority makes it 
law.^^ It has also been described as a system of 
jurisprudence acknowledg(‘d by all maritime na¬ 
tions and, as foreign commerce is carried on by 
means of shipping, the term has come to be used 
occasionally as synonymous with “maritime law;” 
but, in strictness, the phrase “commercial law” is 
wider, and includes many transactions or legal ques¬ 
tions which have nothing to do W’ith shipping or its 
incidents.^® 

Commercial property. Property leased out for 
reveniie.l'^ 

Commercial transactions. A term whose meaning 
depends upon the circumstances of its use wdiich in 
a proper context embraces any act connected wdth 
commerce, and under certain conditions its plural 
may be synonymous with “maritime transactions.”^® 

Commercial traveler. An agent who travels for 
wholesale merchants and takes orders to be ship¬ 
ped to the latter. 1® In the plural, “commercial trav- 


1. Utah.—Beard v. Board of Educa¬ 
tion of North Summit School Dist., 
16 P.2d 910. 81 Utah 61. 

а. U.S.—Jordan v. Tashiro, Cal., 49 

S.Ct. 47. 48, 278 U.S. 123, 73 L.Ed. 
214. 

3. U.S.—Zante Currants, C.C.Cal., 73 
F. 183, 189. 

4i U.S.—Jordan v. Tashiro, Cal., 49 
S.Ct. 47, 48, 278 U.S. 123, 73 L.Ed. 
214. 

5. Mo.—State ex rel. Kansas City 
Power & Light Co. v. Smith, ill 
S.W.2d 613, 515. 

б. Black L.D. 

7. Black L.D. 

3 . Black L.D. 


9. Pa.—Burke v. Holllnsrer, 146 A. 

115, 117, 296 Pa. 510. 

IOl Mo.—State ex rel. Kan.«;as City 
Power & Liirht Co. v. Smith, 111 S. 
W.2d 513, 615, citing Webster New 
Int. D. 

11. Black L.D. 

12. U.S.-—Brooklyn City, etc., R. Co. 
V. National Bank of Republic, N. 
Y., 102 U.S. 14, 65, 26 L.Ed. 61— 
Williams v. Gold Hill Min. Co., C. 
C.Cal., 96 F. 464, 464. 

13. U.S.—Brooklyn City, etc., R. Co. 
V. National Bank of Republic. 

Y.. 102 U.S. 14, 31, 26 L.Ed. 61— 
Williams v. Gold Hill Min. Co., C. 
C.Cal., 96 F. 464, 464. 

12 C.J. p 141 note 29 la]. 
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14. Pa.—Forepaugrh v. Delaware, 
etc., R. Co., 18 A. 603, 604, 128 Pa. 
217, 16 Am.S.R. 672, 5 L.R.A. 608. 

15. U.S.—Brooklyn City, etc., R. Co. 

V. National Bank of Republic, N. 
Y., 102 U.S. 14, 32. 26 L.Ed. 61. 

1& Black L.D. 

17. La.—Female Orphan Soc. v. 
Board of Assessors, 33 So. 592. 109 
La. 537, 539. 

18. U.S.—The City of Atlanta, D.C. 
Ga.. 17 F.2d 311, 316, citing Corpus 
Juris. 

19. Mo.—Brookfield v. Kitchen, 63 S. 

W. 825, 163 Mo. 546, 550. 

Black ZiBW Dlotlouary defines the 
term as: “A traveling salesman who 
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elers” are peripatetic salesmen, and mere solicitors 
of orders for others.2® The phrase is used inter¬ 
changeably with “drummer, ”21 ^ut has been held 
not included within “merchant” or “peddler” as used 
in license statutes, see the C.J.S. title Licenses § 
30, also 12 C.J. p 142 note 49 [a], [b]. 

Commercial venture. Wherever capital is to be 
laid out on any work and a risk run of profit or loss, 
it is a commercial venture.22 

Other phrases: “Any driver, pleasure or busi¬ 
ness, no commercial delivery” see the C.J.S. title 
Insurance § 798, also 42 C.J. p 800 note 85, “busi¬ 
ness or commercial” see Business 12 C.J.S. p 806 
note 22, “business or commercial corporations,” 
“business or commercial course,” “business or com¬ 
mercial department of any school,” “business or 
commercial enterprise,” and “business or commer¬ 
cial schools or colleges” see Business 12 C.J.S. p 807 
notes 23-27, “commercial agency” see the C.J.S. title 
Mercantile Agencies § 1, also 40 C.J. p 636 note 2, 
“commercial and professional business” see Business 
12 C.J.S. p 792 note 3, “commercial association” see 
the title Associations § 1 c (3), “commercial auto- 
mobiles,”23 “commercial bank” see Banks & Bank¬ 
ing § 2, and as distinguished from “savings bank” 
see Banks and Banking §§ 956, 957, “commercial 
broker” see Brokers § 1, “commercial business” see 
Business 12 C.J.S. p 792 note 4, “commercial caus¬ 
es” see Cause 14 C.J.S. p 42 note 8, “commercial 
certainty” sec Certainty 14 C.J.S. p 110 note 40, 
“commercial clause” see Commerce § 123, “commer¬ 
cial corporation” see the C.J.S. title Corporations § 
22, also 14 C.J. p 85 note 13 [b], and 12 C.J, p 140 
note 17, and as subject to involuntary bankruxjtcy 
proceedings see Bankruptcy §§ 88, 96, “commercial 
deli very ,”24 “commercial deposits” see Banks and 
Banking §§ 314, 1057, “commercial domicile” see 
the C.J.S. title Domicile § 4, also 19 C.J, p 399 note 
40 [a] (1) and as analogous to “business situs” see 


Business 12 C,J,S, p 807 note 42, “commercial en- 
tcrprises,”25 “commercial fertilizer” see Agriculture 
§ 16 in Pocket Parts, “commercial indorsement,” 
see Bills and Notes § 8, “commercial insolvency” see 
the C.J,S, title Insolvency § 1, also 32 C.J, p 806 
note 13 [d], “commercial insurance” see the C,J.S. 
title Insurance §§ 16, 48, also 28 C.J, p 10-41 note 
5 [a], and 12 C.J. p 141 notes 25, 26, “commercial 
letter of credit” see Banks and Banking §§ 175, 176, 
“commercial mark” and “commercial name” see the 
C.J.S. title Trade-Marks, Trade-Names, and Unfair 
Competition §§ 1, 8, also 12 C.J. p 141 notes 34, .35, 
“commercial or business enterprises” see Business 
12 C.J.S. p 808 note 55, “commercial paper” see Bills 
and Notes § 3, “commercial partnership” and “non¬ 
commercial partnership” see the C.J.S. title Part¬ 
nership §§ 1, 138, also 47 C.J. p 644 note 4.3-p 646 
note 47, p 828 note 70-p 829 note 89, and 12 C.J. 
p 141 note 37-p 142 note 38, but as distinguished 
from “mining partnership” sec the C.J.S. title 
Mines and Minerals § 245, also 40 C.J. p 1147 notes 
24-26, “ ‘commercial power’ of Congress” see C.J.S. 
title Commerce §§ 6-8, “commercial purposes,”2® 
“commercial railroad” see the C.J.S. title Railroads 
§ 1, also 12 C.J. p 142 notes 42-44, ]4 C.J. p 85 
note 13 [c], and as distinguished from “street rail¬ 
road” see same title and section, also 60 C.J. p 162 
notes 83-85, and 12 C.J. p 142 note 42 [a], “com¬ 
mercial railroad company” see the C.J.S. title Rail¬ 
roads § 1, also 60 C.J. p 161 note 78, “commercial 
ratings” see the C.J.S. title Evidence § 731, also 40 
C.J. p 641 note 70, “commercial services,”27 “com¬ 
mercial sense” see the C.J.S. title Customs Duties § 
19, also 12 C.J. p 142 note 46, “commercial sys¬ 
tem” see C.J.S. title Customs Duties § 36, also 12 
C.J. p 142 note 47, “commercial threshermen” see 
the C.J.S. title Workmen’s Compensation Acta § 
33, also 71 C.J. p 380 note 68 fd] (2), (3), “com¬ 
mercial use,”28 “commercial vehicles,”2® “domestic, 
commercial, or industrial consumers,”^® “moneyed, 


simply exhibits samples of goods 
kept for sale by his principal, and 
takes orders from purchasers for 
such goods, which goods are after¬ 
wards to be delivered by the prin¬ 
cipal to the purchasers, and payment 
for the goods is to be made by the 
purchasers to the principal on such 
delivery.” 

80. Miss.—Ex parte Taylor, 58 Miss. 
478. 481, 482. 88 Am.R. 386. 

81. Kan.—Kansas v. Collins. 8 P. 
865. 34 Kan. 434, 436. 

Mo.—Brookfield v. Kitchen, 68 S.W. 
825, 826, 163 Mo. 646. 

82. Mass.—Slopcr v. City of Quincy, 
16 N.B.2d 14. 17. 

12 C.J. p 142 note 62. 
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83. Ala.—Conecuh County v. Sim¬ 
mons, 95 So. 488. 489, 19 Ala.App. 
65. 

84. Ark.—Firemen’s Ins. Co. of 
Newark v. Rye, 254 S.W. 465, 466, 
160 Ark. 212. 

86. Ill.—People ex rel. Padula v. 
Hughes. 16 N.E.2d 922, 924. 296 Ill. 
App. 587. 

80. Ala.—Conecuh County v. Sim¬ 
mons, 95 So. 488, 489, 19 Ala.App. 
65. 

Mass.—Building Com’r of Town of 
Brookline v. McManus, 160 N.E. 
887. 263 Mass. 270. 

I*a.—Day v. Liansdale. 28 Pa.Dlst. 
330, 334. 

Utah.—Paramor Theater Co. v. Trade 
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Commission. 81 P.2d 639, 640. 

Beard v. Board of Education of 
North Summit School Dist., 16 P 
2d 900. 909, 81 Utah 51. 

As used in treaty with Japan with 
reference to leases for such purpos¬ 
es by Japanese subjects see the title 
Aliena 8 18 b (2). 

87. U.S. -Bnltlmore & O. R. Co. v. 
U. S., D.C.N.Y., 20 F.Supp. 273, 278. 

88. Cal.—Sunny Slope Water Co. v. 
City of Pasadena. 33 P.2d 672, 675, 
1 Cal.2d 87. 

“Business and pleasure” contrasted 
see Business 12 C.J.S. p 782 note 47. 

89. N.y.—Zabriskie v. Law, 194 N. 
Y.S. 626. 628, 118 Misc. 471. 

30. Mo. — Kansas City Power ft 
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business, or commercial corporations” see Business 
12 G.J.S. p 809 note 73, '^purely commercial or in¬ 
dustrial enterprise,”^ ^ and '^residential and com¬ 
mercial purposes.”^* 

OOMMEBCIALIZE. Defined by the Century Dic¬ 
tionary as meaning to render commercial in char¬ 
acter, methods, or spirit; to make a matter of 
trade; also to make a source of profit.^^ 

Commercialige gambling. To "commercialize” 
gambling is simply to make it a source of sure and 
steady profit, whether such profit be derived from 
percentages or winnings, or from the sale of fran¬ 
chises or of programs and information.^^ 
Commercialized vice. Traffic in women for 

gain.55 

Another phrase: "Commercialized gambling.”^® 

COMMEBOIALLY. The adverb from the adjective 
"commercial,” defined by the Century Dictionary as 
meaning in a commercial manner, as regards com¬ 
merce, or from the business man’s point of view. 

Phrases: "Commercially impracticable,”^^ and 
"commercially used.”*® 

GOMMEBGIABIU8. A fellow purchaser.*® 

GOMMEBGIUM (plural GOMMBBGIA). Latin, 
in the civil law, business, conounerce, or trade; also 
a contract.^® In international law, intercourse be¬ 
tween natives, or with foreign nations, including 
navigation.^ ^ 

Commercium belli (plural commercia belli). In 
International law, agreements entered into by bel¬ 


ligerents, either in time of peace to take effect in 
the event of war, or during the war itself, by which 
arrangement is made for nonhostile intercourse;^* 
communications or conventions of war; compacts or 
arrangements entered into between hostile powers 
or contending armies, by which a peaceful inter¬ 
course is, for the time, established between them, as 
for burying the dead, exchangring prisoners, and the 
like;^* contracts between nations at war, or their 
subjects.^ ^ 

GOMMEBGIUM EST EMENDI VENDUNDIQUE 
INVIGEM JUS.4* 

GOMMEBGIUM JUBE GENTIUM GOMMUNE 
ESSE DEBET, ET NON IN MONOPOLIUM 
ET PBIVATUM PAUGOBUM QU.SSTUM 
GONVEBTENDUM.4® 

GOMMESSAUS. Law Latin, a tabk companion; a 
messmate.^ 

GOMMINALTY. The commonalty or the people.^® 

GOMMINATOBIUM. A clause sometimes added at 
the end of writs, admonishing the sheriff to be faith¬ 
ful in executing the same.*® 

GOMMINGLE. To put together in one mass.*® 

GOMMINUTED. A well-understood word meaning 
reduced to minute particles, or pulverized.*^ 
Comminuted fracture. Defined in the Standard 
Dictionary as a fracture of a bone into more thou 
two pieces; it is also defined as a fracture in which 
the bones are crushed somewhat.** A "compound 


Liirht Co. V. Kansas City Public 
Service Co.. Ill S.W.2d 616—-State 
ex rel. Kansas City Power & ’Ligrht 
Co. V. Smith. Ill S.W.2d 613. 614, 
616. 

31. Cal.—^Krenwinkle v. City of Los 
Angeles. 61 P.2d 1098. 4 Cal.2d 611 
—Willmon v. Powell. 266 P. 1029, 
1032, 91 CaLApp. 1. 

32. “Agrlcultiirsl pnrposss** not la- 
clndod 

U.S.—Terrace v. Thompson, Wash., 
44 S.Ct. 15, 20. 263 U.S. 197. 68 L. 
Ed. 265. 

38. La.—State v. Gardner, 92 So. 
368, 371. 151 La. 874. 

34. La.—State v. Gardner, supra. 
See also the C.J.S. title Gaming 6 !• 

36b U.S.—Camlnettl v. U. S.. Cal. 
and Okl., 87 S.Ct. 192, 194, 242 U.S. 
470. 61 L.Ed. 442. L.R.A.1917F 602, 
Ann.Cas.l917B 1168. 

83. La.—State v. Gardner, 92 So. 

368, 371, 161 La. 874. 

87. U.S.—W. H. Edgar & Son v. 


Grocers’ Wholesale Co., C.C.A.Iowa, 
1 P.2d 219, 220—W. II. Edgar & 
Son V. Grocers’ Whol<*.sale Co., C.C. 
A.Iowa, 298 F. 878, 880. 

38- U.S.—Denver & R. G. R. Co. v. 
U. S.. C.C.A.Utah, 249 F. 822, 826. 

39. Adams Gloss. 

40. Black L.D. 

41. U.S.—Passenger Cases, Mass. & 
N.Y., 7 How. 283, 401, 436, 462— 
Gibbons v. Ogden. N.Y., 9 Wheat. 
1. 189, 6 L.Ed. 23. 

48w Black L.D. 

43: Adams Gloss. 

12 C.J. p 140 notes 2. 2. 

44. Black L.D. 

45b A maxim meaning ’’Commerce is 
the reciprocal right of purchase and 
sale.”—Adams Gloss., citing Ulpianus 
Regul. xix S 5. 

48. A maxim meaning “Commerce, 
by the law of nations, ought to be 
common, and not perverted to mo¬ 
nopoly and the private gain of a 
few.”—Morgan Leg. Max. 
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47. Adams Gloss., citing Fleta. 

48. Black L.D. 

49. Black L.D. 

50. Ind.—Pfau v. State, 47 N.E. 927. 
148 Ind. 639. 542. 

51. U.S.—Therin-O-Proof Insulation 
Co. v. Slayter & Co., C.C.A Ill., 80 
F.2d 667, 559. 

58. Mo.—Sang v. SI. liouis, 171 S. 

W. 347, 349, 262 Mo. 454. 
a 'Oomplioatod’ or 'oomponad* frac¬ 
ture’* distinguished 
“It seems the bones [of a broken 
leg] had been crushed somewhat and 
this crushing made the fracture a 
’comminuted’ one. It seems both 
bones of the leg were broken, hence 
the fracture was a ‘compound’ one. 
It seems that some of the flesh and 
ligaments got between the parts of 
this fracture. This fact was not 
discovered at the start and caused 
suppuration and failure to knit, thus 
giving rise to a ’complicated’ frac¬ 
ture.’*—Sang V. St. Louis, 171 S.W. 
347, 262 Mo. 464, 460, 
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comminuted fracture” is one where the bone is 
broken in three or more fragments, and where an 
open wound connects with the line of fracture 
through the skin and through the soft tissuc.^3 

Other phrases: “Comminuted heat insulating ma¬ 
terial” and “comminuted material.”^^ 

GOMMI8E. In old French law, forfeiture; the for¬ 
feiture of a fief, the penalty attached to the ingrati¬ 
tude of a vassal. 

COMMISSAIBE. In French law, a person who re¬ 
ceives from a meeting of shareholders a special au¬ 
thority, namely, that of checking and examining the 
accounts of a manager or of valuing the apports en 
nature. The name is also applied to a judge who 
receives from a court a special mission, for example, 
to institute an inquiry, or to examine certain books 
or to supervise the operations of a bankruptcy 

COMMISSAEIA LEX. A principle of the Roman 
law relative to the forfeiture of contracts.®^ 

COMMISSARIAT. The whole body of officers who 
make up the commissaries’ department of an 
army.®* 

OOMMISSARIUS. Law Latin, a commissary; one 
who is intrusted.®* 

COMMISSARY. In military law, an officer whose 
principal duties are to supply an army with provi¬ 
sions and stores.*® 

Commissary court, A Scotch ecclesiastical court 
of general jurisdiction, held before four commis¬ 
sioners, members of the Faculty of Advocates, ap¬ 
pointed by the crown.*i 

COMMISSION. 

As a Noun 

-^In the Sense of an Authority. 

In general. When used in its general sense of 


authority, the term is one of equivocal meaning, 
being used to denote either a trust or authority ex¬ 
ercised, or the instrument by which the authority is 
exercised, and in this sense the word, ex vi termini, 
imports a written authority;®* but, except where 
an express form of commission is prescribed, those 
who arc constituted for the purpose may use such 
form and language as to them may seem proper, so 
long as the purport of the commission is clearly un¬ 
derstood;®* and, with reference to public affairs, 
it has been defined as a warrant or authority or let¬ 
ters patent, issuing from the government, or one of 
its departments, or a court, empowering a person 
or persons named to do certain acts, or to exercise 
jurisdiction ;®^ also defined as a term which, wheth¬ 
er regarded according to its ordinary meaning, or 
its legal sense, imports a delegation of authority;®® 
and a delegation by warrant, of an act of parlia¬ 
ment, or of common law, whereby a jurisdiction, 
power, or authority, is conferred to others,®® while 
in private affairs, it has been defined as the authori¬ 
ty or instructions under which one person transacts 
business or negotiates for another.®*^ 

“Commission” of public officers generally, as dis¬ 
tinguished from “appointment” see the C.J.S. title 
Officers § 40, also 46 C.J. p 954 notes 89-99, and 12 
C.J. p 143 note 67 [b], p 144 notes 68, 70-74; and 
“commission” of particular officers sec, inter alia, 
such C.J.S. titles as Army and Navy §§ 14,15, Clerks 
of Courts § 3, Militia § 11, also 40 C.J. p 674 note 
43-p 675 note 61, Notaries § 3, also 46 C.J. p 504 
notes 37-40, and United States § 35, also 65 C.J. p 
1275 note 47. 

In practice. An authority or writ issuing from a 
court, with relation to a cause before it, directing 
and authorizing a person or persons named to do 
some act or exercise some special function;®* a 
writ or process, requiring a seal for its validity, and 
issued by the special order of the court,®* usually to 
take the depositions of witnesses,^® in which con¬ 
nection it is considered in the C.J.S. title Deposi- 


BSL Mo.—P edigo v. Roseberry, 102 
S.W.2d 600. 602, 240 Mo. 724. 

54. U.S.—Therm-O-Proof Insulation 
Co. V. Slayter 4b Co.. C.C.A.I11.. 80 
P.2d 667, 669. 

55. Black L..D. 

50. Black L..D. 
OommiMalros-pxiseani 

In French law, auctioneers, who 
poBsesB, exclusively, the right of 
selling personal property at public 
sale in the towns in which they are 
established. They also possess the 
same right, concurrently with nota¬ 
ries. grefflers. and huissiers. in the 


rest of the arondissement.^Black 
L..D. 

67. Black L.D. 
sa Black L.D. 

59. Adams Gloss. 

60. Black L..D. 

61. Black L.D. 

66. U.S.—U. S. V. Reyburn, C.C.Md., 
6 Pet. 362, 366. 8 L.Ed. 424. 

12 C.J. p 143 note 66. 

63. Va.—Dew v. Judges of Sweet 
Springs Dist. Ct.. 3 Hen. & M. 1, 
43. 13 Va. 1. 43, 3 Am.D. 639. 

64. Black L.D. 


Oa Ga. — State V. Dews, R. M 
Chant. 397, 401. 

6a Ga.—State v. Dews, supra. 
Analogous to the king's writs 
Va.—Dew v. Judges of Sweel Springs 
Dist. Ct., 3 Hen. & M. 1, 31, 13 Va. 
1, 31. 3 Am.D. 639. 

67. Black L..D. 

68. Mo.—iEtna Ins. Co. v. O’Malley. 
118 S.W.2d 3, 17, quoting Corpus 
Juris. 

69. N.Y.—Tracy v. Suydam. 30 Barb. 
110. 115. 

7a Black L..D. 


579 



COMMISSION 


15 C.J.S. 


tions §§ 42-46, also 18 C.J. p 646 note 94-p 652 
note 24. 

Derivatively. In a derived sense, the term is used 
to designate the persons by whom the trust or au¬ 
thority is exercised, and has been defined as a body 
of persons to whom a commission is directed, or a 
board or committee officially appointed and em¬ 
powered to perform certain acts or exercise certain 
jurisdiction of a public nature or relation, as a 
commission of assize,a body of persons author¬ 
ized to act in a certain manner, or a company of 
persons joined in the exercise of some duty or the 
charge of some trust.^* In this sense it has been 
said to be immaterial whether the body is designat¬ 
ed a board or a commission;^* and in a particular 
connection "commission” has been held equivalent 
to, or synonymous with, "council.As used in a 
statute authorizing suspension of compensation for 
refusal to submit to medical treatment, the term has 
been construed as including "department,” as is 
stated in the C.J.S. titk Workmen's Compensation 
Acts § 854, also 71 C.J. p 1443 note 57 [a]. 

Commission of anticipation. In English law, an 
authority under the g^reat seal to collect a tax or 
subsidy before the day.76 

Commission of appraisement and sale. Where 
property has been arrested in an admiralty action in 
rem and ordered by the court to be sold, the order 
is carried out by a commission of appraisement and 
sale; but in some cases (as where the property is to 
be released on bail and the value is disputed) a com¬ 
mission of appraisement only is required.^® 

Commission of assiee. A commission issued to 
judges of the high court or court of appeal, author¬ 
izing them to sit at the assizes for the trial of civil 

actions.77 

Commission of bankrupt. A commission or au¬ 
thority formerly granted by the lord chancellor to 
such persons as he should think proper, to examine 
the bankrupt in all matters relating to his trade and 
effects, and to perform various other important du¬ 
ties connected with bankruptcy matters.^* For the 
corresponding practice under American law sec 
Bankruptcy §§ 283-293. 

71. Black L.D. 

72. Colo.—^In re Board of Public 

Works, 21 P. 481. 12 Colo. 188, 192. 

quoting Bouvler L-D.. and Webster 

D. 

73. N.J.—^New Jersey Health Bd. v. 

Phillipsburg, 96 A. 62, 63, 86 N. 

J.Eq. 161. 

74. As legislative body 

In construing a provision of a 
city charter in the commission-man¬ 
ager form, providing that the com- 


Commission of charitable uses. This commission 
issues out of chancery to the bishop and others, 
where lands given to charitable uses are misemploy¬ 
ed, or there is any fraud or dispute concerning 
them, to inquire of and redress the same, etc.7* 

Commission of delegates. When any sentence 
was given in any ecclesiastical cause by the arch¬ 
bishop, this commission, under the great seal, was 
directed to certain persons, usually lords, bishops, 
and judges of the law, to sit and hear an appeal of 
the same to the king, in the court of chancery. Lat¬ 
terly the judicial committee of the privy council has 
supplied' the place of this commission.*® 

Commission of partition. In the former English 
equity practice, this was a commission or authority 
issued to certain persons, to effect a division of 
lands held by tenants in common desiring a parti¬ 
tion; when the commissioners reported, the parties 
were ordered to execute mutual conveyances to con¬ 
firm the division.*! 

Commission of rebellion. In English law, an at¬ 
taching process, formerly issuable out of chancery, 
to enforce obedience to a process or deci'ee, direct¬ 
ed to public ministers and officers of justice, com¬ 
manding all constables and bailiils to assist the 
sheriff.** 

Commission of revieiu. In English ecclesiastical 
law, a commission formerly sometimes granted in 
extraordinary cases, to revise the sentence of the 
court of delegates, now out of use, the privy coun¬ 
cil being substituted for the court of delegates, as 
the great court of appeal in all ecclesiastical caus¬ 
es.** 

Commission of the peace. Formerly in England 
a royal commission to persons named to keep the 
peace, a practice which gave rise to the modern jus¬ 
tices of the peace, see the C.J.S. title Justices of 
the Peace § 1, also 35 C.J. j) 449 note 7-p 450 note 
16, and 12 C.J. p 148 notes 72, 73. 

Commission of unlivery. In an action in the 
English admiralty division where it is necessary to 
have the cargo in a ship unladen in order to have 


mission shall be the Judge of the 
<*lection and qualification of its mem¬ 
bers, the court said; “It Is evident, 
therefore, that in so far as the leg¬ 
islative authority of the city is con¬ 
cerned, the terms ‘council’ and 'com¬ 
mission* are identical.”—Plotron v. 
Barringer, 113 N.E. 830, 94 Ohio St. 
185. 

75. Black L.D. 

76. Black L.D. 

See also Admiralty 8 168. 
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77. Black L.D. 

See also Assise or Assize 6 C.J.S. 
p 1436 notes 19-25. 

78. Black L.D. 

79. Black L.D. 

80. Black L.D. 

81. Black L.D. 

82. Black L.D. 

12 C.J. p 148 note 68 . 

83. Black L.D. 
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it appraised a commission of unlivery is issued and 
executed by the marshal.®^ 

Commission to examine witnesses, A commission 
issued out of the court in which an action is pond- 
inf?, to direct the taking of depositions of witnesses 
who are beyond the territorial jurisdiction of the 

court,® 5 

Commission to take ansiver in chancery. In Eng¬ 
lish law, a commission issued when the defendant 
lives abroad to swear him to such answer.®® 

Other phrases: "Commission de lunatico inqui- 
reiido” see the C.J.S. title Insane Persons § 21, also 
12 C.J. p 146 note 14, "commission for special pur¬ 
poses,”® ^ "commission of lunacy” see the C.J.S. 
title Insane Persons § 21, also 32 C.J. p 638 notes 
5.0-63, p 639 note 95-p 640 note 98, and 12 C.J. p 
148 notes 63, 64, "commission of treaty with for¬ 
eign princes” see the C.J.S. title Treaties § 1, also 
12 C.J. p 148 note 74, "commission to take testi¬ 
mony” generally see the C.J.S. title Depositions §§ 
42-46, also 18 C.J. p 646 note 94-p 652 note 24, and 
12 C.J. p 148 note 77, and specifically see such C.J.S. 
titles as Admiralty § 141, Equity § 450, also 21 C.J. 
p 554 note 97, and Wills § 445, also 68 C.J. p 1058 
note 27-]) 1059 note 37, "establishment of a state 
sewerage commission,”®® "highway commission” see 
the C.J.S. title Highways § 155, also 29 C.J. p 561 

84. Black L..D. 

85. Bla< k L.D. 

86. Blflck I..D. 

87. N.Y.—In re Westchester Title & 

Trust Co., 198 N.B. 19. 22, 268 N. 

Y. 432. 

88. N.J.—New Jersey Health Board 
V. Phillipsburff, 96 A. 62. 63, 86 N. 

J.Bq. 161. 

89. Ga.—Tucker v. Roberts, 108 S.E. 

222. 224, 151 Ga. 763. 

90. N.J.—New Jersey Health Board 
V. Phlllipshurg. 96 A. 62, 63, 85 N. 

J.Kq. 161. 

91. Implying Judicial power 

“The words ‘commissions* and 
‘boards,’ as used In connection with 
the term ‘inferior courts,* means 
such commissions or boards as Ju¬ 
dicial power may be vested in.’’— 

State V. Crockett. 206 P. 816, 817, 86 
Okl. 124. 

As govsmlag or advisory body 

The words “commissions’* and 
“boards’* as used In connection with 
the term “inferior courts," mean 
such commissions or boards as Ju¬ 
dicial power may be vested in pur¬ 
suant to Const, art 7 8 1, and the 
hearing and determination of mat¬ 
ters by commissioners or boards 
from which appeals may be taken, or 
to which writs of certiorari, and oth¬ 
er like writs may lie, appears to be 


note 17-p 562 note 32, "inferior judicature or com¬ 
mission,”®® "special assessment commission” see 
C.J.S. title Municipal Corporations § 3394, also 58 
C.J. p 816 note 3, and "state sewerage commis¬ 
sion;”®® also "commissions and boards.”®^ 

■ I n Civil Law. A species of bailment, being an 
undertaking, without reward, to do something with 
respect to an article bailed. It is equivalent to 
"mandate.”®^ 

- ^In Criminal Law. Doing or perpetration, the 

performance of an act,®® the act of committing, 
doing, or performing, the act of perpetrating.®^ 

-In Mercantile Sense. Although the word is said 

to be without technical meaning,®*'* in the busin(*.ss, 
as well ns the legnl aceeptnlion of the term, it has 
a well knowm and definite signification;®® nnd in 
the singular has been defined as an allowance for 
services, trouble, labor, and responsibility in dis¬ 
charging the duties of the trust,®'^ the compensa¬ 
tion allowed agents, factors, executors, trustees, re¬ 
ceivers and other persons who manage the* nffnir.s 
of others in recompense for their services;®® ihe 
percentage, brokerage, or allowance made to a fac¬ 
tor or agent for transacting business for another,®® 
a percentage on price or value,^ or upon the amount 
of money involved in a traii.sactioii,® the reconi- 


the —IIaddo<‘k v. John-^nn, 194 P. 

1077, 1078. 80 Okl. 250—Ht>mostcad- 
ers V. McCombs, 103 P. 691, 694, 24 
Okl. 201. 20 Ann.Cas. 181, 38 L.R.A., 
N.S., 1000. 

98. Black I..D. 

93. Black L.D. 

94. Ga.—Groves v. State, 42 S.E. 
755, 116 Gm. 516. 59 L.R.A. 598. 
quoting Webster D. 

9B. Minn. — Sinclair Coal Co. v. 
Pittsburgh A Ashland Coal & Dock 
Co., 226 N.W. 206, 178 Minn. 114. 
Mo.—State ex rel. Davidson v. St. 
Louis-San Francisco Ry. Co., 66 S. 
W.2d 149, 150, 334 Mo. 127. 

96. Pa.—Brennan v. IVrry, 7 Phlla. 
242. 243. 

Tex.—Scott v. T. V. Smelker & Co., 
CIv.App., 280 S.W. 297, 300. quoting 

Corpus Juris. 

97. Pa.—In re Slifer, 4 Phila. 225. 
As oommensurate compensatiou 

“That allowance is given as a com¬ 
pensation, and should, in every in¬ 
stance, be proporlionati* to the na¬ 
ture and value of that which it is 
designed to compensate.”—In re Sli¬ 
fer, 4 Phila., Pa., 225. 

98. U.S.—Kelley v. Sibley, Ill., 137 
P. 586. 590. 69 C.C.A. 674. 

Ala.—Woolsey v. Jones, 4 So. 190, 
84 Ala. 88. 

Arlz.—^Federal Land Bank of Berke- 
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Ipy V. Wnmi'P, 2:i T‘.2d SCS. EBB. 
Ariz. 201, reversi'd on otlu*r 
grounds in 54 SCt. 571, 292 XT.S. 
53. 78 T, Kd. 1120. 91 A.L.R. 3S0. 
Minn.- Sinclair Coal Co. v. Pitts¬ 
burgh & Ashland Coal & Dock Co., 
226 NW. 206. 208, 178 Minn. 114. 
N.Y.— Stevenson v. Maxwi-ll, 2 Sandf. 
Ch. 273, reversed on other grounds 
2 N.Y. 408. 

Ohio.-Miller v. Auble. 166 N.E 384. 

385, 31 Ohio App. 67. 

Tex.—Oversln'ci v. Hancock, Civ. 

App. 177 SW. 217, 219. 

Similarly expressed 

“(Compensation to . . . brokers 

is known, not only to the layman, 
but also to the law, as ‘commission.’ 
The word ‘commission,’ implies a 
C()mpen.*<atlon to a factor or other 
agent for aervi<*es rendered in mak¬ 
ing a sale.”—Smith v. Starke, 162 N. 
W. 998, 999. 196 Mich. 311. 

99. Ind — .lackson v. Slanfleld, 36 N. 
E. 345, 37 NE 14, 137 Ind. 592, 
618. 2.3 L.R.A. 588. 

N.J.— Mulinowsky v. Lincoln Devel¬ 
oping Co., 1.36 A. 202, 103 N.J.Law 
394. 

1. Pa.—Brennan v. Perry, 7 Phila. 
242, 243. 

Tex— Scott V. T. V. Smelker & Co., 
(Mv.App , 280 S.W. 297, 300, quoting 

Corpus Juris. 

8 . U.S.—Swift, etc., Co. v. U. S., 18 
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pense or reward of an agent, factor, broker, or 
bailee, when the same is calculated as a percentage 
on the amount of his transactions or on the profit to 
the principal, in which sense the word occurs more 
frequently in the plural,^ and the sum a\]owed as 
compensation to a servant, factor, or agent, who 
manages the affairs of others, in recompense for his 
services.^ It is not limited to a compensation or 
percentage on the receipt, payment, or transmission 
of money or its equivalent, but embraces the allow¬ 
ance for a great variety of services not connected 
with those duties;5 and it may be given a broader 
meaning than merely that of a porcentum valuation 
of the services so as to include any advantage or 
profit resulting from the transaction.^ 

In the plural, ^^commissions” is said to have no 
technical meaning;*^ but, denoting compensation, 
has been defined as compensation for faithful dis¬ 
charge of duties, for labor and responsibility, or for 
selling;* the compensation to agents, factors, and 
other persons who manage the affairs of others, in 
recompense for their services;* a percentage^* on 
the amount of moneys paid out or received, ns in 
the case of agents or factors receiving or paying out 


the moneys of a principal and, in mercantile lan¬ 
guage, an allowance or compensation made upon the 
sale or purchase of goods.i* 

Equivalent to, or synonymous with: “Deduc¬ 
tion,”!* “discount,”!^ “fee,”!* “premium,”!® “prof¬ 
its,”!’ and “rebate.”!* 

Compared with, or distinguished from: “Charge” 
see 14 C.J.S. p 403 note 21, “discount,”!* “fees,”** 
and “salary.”*! 

Phrases: “Commission del credere” sec the C.J.S. 
title Factors § 1, also 25 C.J. p 342 notes 12, 13, 
“commission for or upon the sale of an interest in 
real estate,”** and “pay any commission;”** also 
“as commissions.”*4 

As an Adjective 

Commission day. In English practice, the open¬ 
ing day of the assizes.** 

Commission government. As a method of mu¬ 
nicipal government, the term is defined and discuss¬ 
ed in the C.J.S. title Municipal Corporations § 153, 
also 43 C.J. p 237 note 29 [a], and 12 C.J. p 147 


Ct.Cl. 42, 67. reversed on other 
irrounds 4 S.Ct. 244, 111 U.S. 22, 28 
L.Ed. 341. 

a Tex.—Scott v. T. V. Smelker & 
Co., Clv.App., 280 S.W. 297, 300, 
quotinir Ooxpiui Juris. 

Wash.—Gray v. Stern, 149 P. 26, 29, 

86 Wash. 645. 

4. Ohio.—Ralston v. Kohl. 80 Ohio 
St. 92, 98. 

Tex.—Scott V. T. V. Smelker & Co., 
Civ.App., 280 S.W. 297, 300, citing 
Corpus JWs—Overstreet v. Han¬ 
cock, Civ.App., 177 S.W. 217, 219. 
Utah.—Hall v. McNally, 66 P. 724, 
726, 23 Utah 606. 

6. N.Y.—Stevenson v. Maxwell, 2 
Sandf.Ch. 273, 284. 

6. Cal.—Jenkins v. Locke-Paddon 
Co., 167 P. 537, 80 Cal.App. 62. 

7. Ala.—Purlfoy v. Godfrey, 16 So. 
701, 708, 105 Ala. 142. 

8. N.J.—In re Jula*8 Estate, 180 A. 
733, 735. 8 N.J.Misc. 976. 

N.C.—^Whitaker v. Old Dominion 
Guano Co., 81 S.B. 629. 123 N.C. 
868, 870. 

Pa.—^Zieerler*8 App., 4 A. 837, 8 Pa. 
Cas. 361, 358. 

8. Cal.—^Rogers v. Duff, 31 P. 836, 

87 Cal. 66. 68. 

10. Pa.—^Philadelphia v. Martin, 17 
A. 607, 609, 126 Pa. 683. 

11. Ala.—^Purifoy v. Godfrey. 16 So. 
101. 708, 106 Ala, 142. 

ISL N.Y.—Miller v. Livingston. 1 
Cai. 349, 357. 

18. N.Y.—Oliver Refining Co. v. As- 


peyren. 137 N.Y.S. 1057, 152 App. i 
Dlv. 877, 879. 

\4. U.S. — Swift & Courtney & 
Beecher Co. v. U. S., Ct.Cl., 4 S. 
Ct. 244, 111 U.S. 22, 26, 28 L.Kd. 
341. 

Tex.—Overstreet v. Hancock, Civ. 

App., 177 S.W. 217, 219. 

IS. Pa.—Pittsburgh v. Clrcnet, 86 A. 

462, 465, 238 Pa. 567. 

10L Use as synonym permissible 
•‘The word ‘premium’ has of course 
a specific meaning in the insurance 
business which is well understood. 
But its general sense of a reward 
or recompense is near enough to that 
of 'commission* to make its use as 
a synonym excusable, although in¬ 
exact.”—^Farmers* & Bankers’ Life 
Ins. Co. v. Whitney, 210 P. 646, 647, 
112 Kan. 145. 

17. Xn stock sslling business 

The words ‘‘commissions” and 
"profits,” when used with relation to 
the business of selling stock, are 
substantially synonymous. "When a 
broker buys or sells stock for a 
customer his commissions are profits 
and his profits are commissions.”— 
Van Tine v. Hllands, C.C.N.Y., 131 P. 
124, 127. 

18. N.Y.—Oliver Refining Co. v. As- 
I peyren, 137 N.Y.S. 1067, 162 App. 

Dlv. 877. 

19. U.S. — Swift & Courtney & 
Beecher Co. v. U. S., 18 Ct.Cl. 42, 
57, reversed on other ground 4 
S.Ct. 244, 111 U.S. 22, 28 L.Ed. 
841. 


Distinction stated 

"The two words, ‘commission’ and 
‘discount,’ are not synonymous. 
They are similar, but not ldenti<*al. 
‘Commission.’ tn its technical a.'^ well 
as in its ordinary sense, generally 
signifies a percsentage upon I ho 
amount of money Involved in the 
transaction, as distinguished from 
‘discount,’ which is a percentage tak¬ 
en from the face value of the se¬ 
curity or property negotiated.”— 
Swift & Courtney A Beecher Co. v. 
U. S., supra. 

80. Pa.—Philadelphia v. Martin, 17 
A. 507, 609, 326 Pa. 683. 

81. Ala.—Osborn v. Henry, 76 So. 
119, 200 Ala. 853. 366. 

Conn.—Castle v. Lawlor, 47 Conn. 
840, 345. 

Tex.—Greer v. Hunt County, Com. 

App., 249 S.W. 831. 832. 

AS iutcrohaugcabls with **salBry*’ 

In a suit involving agency, where 
it was immaterial whether an agent’s 
compensation was denominated "sal¬ 
ary” or "commission,” the court held 
that the use of "salary” as a syn¬ 
onym of "commission” in an instruc¬ 
tion was not misleading. 

Ky.—^Whlte v. Ballafd County Bank. 
117 S.W. 294, 296. 

88 . Ohio.—Miller v. Auble, 166 N.E. 
384, 385, 31 Ohio App. 67. 

SSi Ohio.—^Miller v. Auble. supra. 

84. Tex.—Greer v. Hunt County, 
Com.App., 249 S.W. 881, 882. 

I 85. Black L.D. 
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note 40. The power of the legislature to create such 
method of government has been upheld as not an 
unlawful use of power, as is stated in the C.J.S. 
title Constitutional Law § 105, also 12 G.J. p 804 
note 26, and 43 C.J. p 276 notes 8, 9. 

Commission merchant. A term which has been 
said to have a well defined meaning,^^ being synony¬ 
mous with “factor” see the C.J.S. title Factors § 1, 
also 12 C.J. p 147 notes 42-53, and distinguished 
from “broker” see Brokers § 4, and “merchant” see 
the C.J.S. title Factors § 1, also 12 C.J. p 147 note 
48 [a]. 

Other phrases: “Commission basis,”27 ^'commis- 
sion business” see Business 12 C.J.S. p 777 notes 
7-9, “commission claims” see Claim 14 C.J.S. p 1189 
note 6, and “commission-made rate.”28 

COMMISSIONED OFFICERS. As a military or 
naval officer, holding a commission from the presi¬ 
dent, sec Army and Navy § 14, and as a Nation¬ 
al Guard officer see the C.J.S. title Militia § 11, also 
40 C.J. p 673 note 27-p 675 note 61. 

COMMISSIONER. As stated in 12 Corpus Juris 
page 146, “commissioner” is a title of office; but 
the term has no limited or specific meaning, being 
merely the legal designation or characterization of 
a person having the lawful warrant to do a certain 
tvet; it is a general term, not a specific title, involv¬ 
ing in its conception, as applicable thereto, any par¬ 
ticular set of legal principles and of itself, as 
used in the law, signifies a person who is charged 
with a public or private trust to be executed for 
others than himself ;20 a person to whom a commis¬ 
sion is directed by the government or a court.^i 

In the governmental system of the United States, 
this term denotes an officer who is charged with the 
administration of the laws relating to some partic¬ 
ular subject matter, or the management of some bu¬ 
reau or agency of the government, as the commis 


sioners of education, of patents, of pensions, of 
fisheries, of the general land-office, of Indian af¬ 
fairs, etc.2 2 

In the municipal and state governmental systems, 
also, and in England, the term is quite extensively 
used as a designation of various officers having a 
similar authority and similar duties.23 Jn the 
plural, “commissioners” has been said to be nomen 
generale, designating an office of a public or pri¬ 
vate nature, permanent or temporary, 24 and a legal 
and appropriate designation of such persons as have 
a commission, letters patent, or other lawful war¬ 
rant, to examine any matters, or to execute any pub¬ 
lic office, etc.22 and specifically, “commissioners,” in 
a special connection, have been held to be in the na¬ 
ture of arbitrators.*® 

Under particular circumstances, “commissioner” 
may be equivalent to “master in chancery” see the 
C.J.S. title Equity § 514, also 21 C.J. p 600 note 
88, and 12 C.J. p 146 note 18 [b], and “master” in 
mortgage foreclosure sales, see the C.J.S. title Mort¬ 
gages § 750, also 42 C.J. p 232 note 62 [a] (1), 
and 12 C.J. p 146 note 18 [b]; also synonymous 
with “referee” in a mortgage deficiency action, see 
the C.J.S. title Mortgages § 790, also 12 C.J. p 146 
note 18 [c], and with “supervisor.”* 7 Undcjr other 
circumstances “commissioner” has been contrasted 
with, or distinguished from, “mayor.”** 

Commissioner of hail. As an officer entitled to 
take bail in civil cases see the title Bail § 8, also 
12 C.J. p 147 note 28, and in criminal cases see § 39 
of the same title. 

Commissioner of bankrupts. The name given, un¬ 
der the former English practice in bankruptcy, to a 
person appointed under the great seal to execute a 
commission of bankruptcy.** 

Commissioner of deeds. An officer authorized to 
arlminister oaths in all cases where no special pro¬ 
vision is made by law.4* In the plural, “commis- 


20. Tex.—Hedprepeth v. Hamilton 
Warehouse Co., 140 S.W. 1084, 104 
Tex. 496. 498. 

27. Tex.—Greer v. Hunt County, 
Com.App., 249 S.W. 831, 832. 

28. U.S.—Texas & P. Ry. Co. v. Lou¬ 
isiana Oil Refining Corporation, C. 
C.A.La.. 70 F.2d 465, 468. 

89. N.Y.—Matter of Canter, 81 N.T. 

S. 338, 40 Misc. 126, 128. 

3<X Idaho.—Pocatello v. Murray, 130 
P. 383, 23 Idaho 447, 463, Ann.Cas. 
1914C 1060. 

31. Black L.D. 

person booomss a oonunissioaor 
simply by being named in a commis¬ 


sion.”—Matter of Canter, 81 N.T.B. 
338, 40 Misc. 126, 128. 

38L Black L.D. 

33. Black L.D. 

Cal.—See Gardner v. Board of Park 
Directors, 170 P. 672, 673, 36 Cal. 
Apjp. 597. 

34. "Altlioagli the term he not nsed 

in constituting the office, they may 
be nevertheless commissioners, if 
their duties be confined to a particu¬ 
lar case, or class of cases. Thus we 
may have commissioners to make 
partition of lands, street commission¬ 
ers, or commissioners of bankruptcy; 
and in this case we have commission¬ 
ers to make appraisements.”—State 
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V. Morris Canal, etc., Co., 14 N.J.I.iaw 
411, 428, 437. 

36b N.J.—Slate v. Morris Canal, etc., 
Co., supra, citing Jarob L.D. 

39. Mass.—Clouffh v. Cromwell, 146 
N.E. 473, 474, 260 Mass. 324. 

37. Nev.—Slate v. Ormsby County, 7 
Nev. 392, 397. 

38. **The mayor is not In any sense 
a 'oommissloner'” 

Cal.—Gardner v. Board of Park Di¬ 
rectors. 170 P. 672. 673, 35 Cal.App. 
697. 

39. Black L.D. 

40. N.T.—Bolton v. Jacks, 29 N.Y. 
Super. 166, 192. 
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sioners of deeds” are officers empowered by the gov¬ 
ernment of one state to reside in another state, and 
there take acknowledgments of deeds and other pa¬ 
pers which are to be used as evidence or put on 
record in the former state.^l 

Commissioner of servers. In English law, a com¬ 
missioner appointed under the great seal, and con¬ 
stituting a court of special jurisdiction, to overlook 
the repairs of the hanks and walls of the seacoast 
and navigable rivers, or, -with consent of a certain 
proportion of the owners and occupiers, to make 
new ones, and to cleanse such rivers, and the 
streams communicating therewith.^ 2 

Cotmnissioner of 7voods and forests. An officer 
created by act of parliament of 1817, to Avhom was 
transferred the jurisdiction of the chief justices of 

the forcst.43 

Commissioners^ court. As a court with largely 
legislative and ministerial powers and duties, see 
the C.J.S. title Courts § 290, also 15 C.J. p 1007 
note 86, and 12 C.J. p 147 note 39. 

Commissioners of the county and county commis¬ 
sioners. As officers through whom the county acts, 
see the C.J.S. title ('ounties § 74, also 15 C.J. p 445 
notes 51-53, and as a term sometimes interchange¬ 
able with ‘bounty” see § 1 of the same title, also 15 
C.J. p 390 note 19. 

Other phrases: ‘^Circuit court commissioner [of 
state court]” see the C.J.S. title Court Commission¬ 
ers § 1, also 15 C.J. p 681 note 3, '^commissioner for 
special purposes,”^^ "commissioner of circuit court 
[federal]” see the C.J.S. title United States Com¬ 
missioners § 1, also 66 C.J. p 2 note 3, and 12 C.J. p 
147 note 30, "commissioner of highways” and "high¬ 
way commissioners” sec the C.J.S. title Highways § 
162, also 29 C.J. p 568 note 4, and 12 C.J. p'l47 
note 34, "Commissioner of Internal Revenue,” see 
thci C.J.S. title Internal Revenue § 162, also 33 C.J. 
p 349 note 12-p 350 note 32, "commissioner of pat¬ 
ents” see the C.J.S. title Patents § 90, also 12 C.J. 
p 147 note 35, "commissioner to make partition,”^® 
"court commissioner” see the C.J.S. title Court Com¬ 
missioners § 1, also 15 C.J. p 681 notes 2, 3, and 
"federal Prohibition Commissioner;”^® also "com¬ 
missioners of roads” and "commissioners of roads 


and revenues” see the C.J.S. title Highways § 162, 
also 29 C.J. p 568 note 4 [a], [b], "competent com¬ 
missioners” see the C.J.S. title Drains § 11, also 
19 C.J. p 626 note 18, 19, and 12 C.J. p 234 note 
98, and "proceedings before commissioners.”^*^ 

COMMISSIVE. Caused by, or consisting in, acts of 
commission, as distinguished from neglect, suffer¬ 
ance, or toleration.^® 

Commissive imstc. As voluntary waste see the 
C.J.R. title Waste § 1, also 67 C.J. p 611 notes 7-9, 
and 12 C.J. p 148 note 78, and as contrasted with 
"permissive waste” see § 2 of the same title, also 
67 C.J. p 613 notes 44-46. 

COMMISSOBIA LEX. In Roman law, a clause 
which might be inserted in an agreement for a sah' 
upon credit, to the effect that the vendor should be 
freed from his obligation, and might rescind the 
sale, if the vendee did not pay the purchase price 
at the appointed time. Also a similar agreement be¬ 
tween a debtor and his pledgee that, if the debtor 
did not pay at the day appointed, the pledge should 
become the absolute property of the creditor. This, 
however, was abolished by a law of Constantine.^® 

COMMISSUM. See Comiso or Commissum ante p 
244 note 51. 

COMMIT. Defined in 12 Corpus Juris page 148 
as to perpetrate—to do a fault—to be guilty of a 
crime; and, in its most usual meaning, to jierpo- 
trate or enact;®® also to bring about.®^ In a dif¬ 
ferent sense, it is defined in the ('entury Diction¬ 
ary as meaning to consign to custody by official war¬ 
rant. 

The past tense "committed” is a term of recog¬ 
nized legal meaning, referring only to the beginning 
of the term of imprisonment.®^ In a technical 
meaning peculiar to criminal procedure, it is consid¬ 
ered in the C.J.S. title Criminal Law § 349, also 12 
C.J. p 348 note 85, p 149 note 86, and other appro¬ 
priate* titles, and has been distinguished from “con¬ 
victed.”®® 

Commit an assault. In common parlance and or- 


41. Black L>.D. 

42. Black L.D. 

43. Black L.D. 

44 . N.C.—Harris v. Watson, 161 S.E. 
215, 218, 201 N.C. 661. 

45. Mass.—Clough v. Cromwell, 145 
N.E. 473, 474, 250 Mass. 324. 

46 . U.S.—^Bay State Wholesale Drug 


Co. V. Potter, D.C.Mass., 277 P. 529, 
530. 

47. Mass.—Clough v. Cromwell, 145 
N.E. 473, 474, 250 Mass. 324. 

48. Black L.D. 

48. Black L.D. 

50. La.—State v. Murphy, 35 La. 
Ann. 622, 623, quoting Worcester D. 
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Bl. U.S.—IT. S. V. Holte. 35 S.Cl. 271, 
236 U.S. 140, 144, 59 L.Ed. 501, L. 
ILA.1915D 281. 

68. Mich.—Lee v. Ionia County, 36 
N.W. 83. 68 Mich. 330. 331. 

63r N.C.—State v. Pearson, 6 S.E. 

87, 100 N.C. 414, 417. 

See also the C.J.S. title Prisons 9 18- 
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diliary acceptation, the phrase is synonymous with 
“make an assault.”^^ 

Committing magistrate. An inferior judicial offi¬ 
cer who is invested with authority to conduct the 
preliminary hearing of persons charged with crime, 
and either to discharge them fur lack of sufficient 
prima facie evidence or to commit them to jail to 
await trial or, in some jurisdictions, to accept bail 
and release them thercon.®5 The term is said to be 
synonymous with “examining court,”®® and some¬ 
times to include “municipal court.”® 

Other phrases: “I commit my body to the dust, 
. . . my soul to God . . . my property to my 
wife;”®® also “committed for any cause authorized 
by law,”®® “committed for safe-keeping pursuant 
to law,”®® “committed in perpetrating a robbery,”®^ 
“committed in the immediate view and presence of 
the court,”®® “committed to jail on a criminal charge 
for want of good and sufficient bail,”®® “committed 
to the custody of the sheriff until this sentence is 
complied with,”®^ “committed within the geograph¬ 
ical limits of the states of the Union . in 

time of peace,”®® “in which the offense was com¬ 
mitted,”®® and “legally committed ;”®7 also “com¬ 
mitting any person to jail,”®® “committing a pris¬ 
oner to jail,”®® and “committing a trespass or other 
tort,”70 

COMMITMENT. The word has in law a well de¬ 
fined meaning as the act of sending a person to pris¬ 
on also the authority for holding in prison one 
convicted of crime.'^® It has been said that in both 
senses, it presupposes or signifies a judicial order 
and so it has been held that, while in a general 

B4. La.—State v. Murphy, 36 La. 

Ann. 622, 623. 

55. Black L. D. 

56. N.M.—State v. Rogers. 247 P. 

828. 833. 31 N.M. 485. 

57. S.D.—State v. 

294. 295, 47 S.D. 73. 

58. ‘‘Commit” nsod 1& Irrevocahle 

In construing the text phrase the 
court held that its use clearly mani¬ 
fests an intention to use the word 
"commit" In a final and Irrevocable 
sense, so as to give the wife full 
title to the property.—Presbrey v. 

Simpson, 290 F. 333, 335, 63 App.D.C. 

358. 

59. Mass.—Commonwealth v. 
ker. 133 Mass. 399, 400. 

90. Wis.—State v. Meyers, 167 N.W. 

265, 167 Wis. 278. 

91. Ohio.—State v. Habig, 140 N.E. 

196. 198. 106 Ohio St. 151. 

99. Idaho.—Poff v. Scales, 218 P. 

1019. 1023. 36 Idaho 762. 


sense applicable to legal arrest by virtue of either 
civil or criminal i)rocoss or without process, a mere 
detention of the person by the officer is not a com¬ 
mitment,^^ 

As used in criminal procedure, in the dual sense 
of the act of sending an accused or convicted person 
to prison, and the order or warrant directing such 
act, see C.J.S. title Criminal Law’ §§ 349-351, 1907, 
also 16 C.J. p 334 note 51-p 337 note 96, p 1327 
notes 11, 12, and 12 C.J. p 149 notes 93, 94, 96, p 
150 notes 97-3; and used with reference to the re¬ 
straint of persons of unsound mind sec the C.J.S. 
title Insane Persons § 62 et seq, also 32 C.J. p 678 
note 57 et seq. 

Phrases: “Commitment by competent authori¬ 
ty ,”75 'V.ommitment, conviction and sentence,”^® 
“date of commitment” see the C.J.S. title Criminal 
Law § 473, also 16 C.J. p 447 note 18 [a] (1), and 
“legal commitment and also “current commit- 
ments.”^® 

COMMITTEE. 

- In General. A person or persons to whose con¬ 
sideration or determination certain business is re¬ 
ferred or confided.'^® 

Phrases: “Campaign committee” see Canqaiign 
12 C.J.S. p 890 notes 48, 49, and “claim committee” 
see Claim 14 C.J.S. p 1190 note 50. 

- ^In Parliamentary Law. A portion of a legisla¬ 
tive body, comprising one or more members, wdio 
are charged with the duty of examining some mat¬ 
ter specially referred to them by the house, or of 
deliberating upon it, and re]>ovting to the h(mse the 

73. Mo.- State v. Allen, 86 S.W. 141, 
187 Mo. 560, 564. 

74. Vt.—In rc Edson. 82 A. 664, 665, 
8r> Vt. 366. 

75. Cal.— Ex parte Mayen, 198 P. 
813, 817. 49 Cul.App. 531. 

79. N.Y.—rviiple v. Marks, 135 N. 

Y.S. 523. 75 Mi.sc. 404, 405. 

77. Phrase defined 

"Any art of committing Justifia¬ 
ble by the law of the land."—People 
V. Nevins, 1 Hill., N.Y., 154, 171. 

78. TT.S. — Huber Hone, Inc., v. 
Smith & We.sKon, C.C.A.Maas., 32 
F.2d 699, 700. 

79. Me.—Bluisdell v. York, 87 A. 
361, 110 Me. 500, 618—Farrar v. 
Eastman, 5 Me. 345, 850. 

As meaning oftoers 

II haw been held that the term, as 
applied to certain olTlcers of a lodge, 
fairly designates their relation to the 
lodge.—Coombs v. Harford, 69 A. 
529. 99 Me. 426. 428. 


Ritz, 196 N.W. 


Bar- 


83. Ill.—Reardon v. People, 123 Ill. 
App. 81, 86. 

94. Pa,—Smith v. Commonwealth, 59 
Pa. 320, 324. 

8A U.S.—Ex parte GIvins, D.C.Ga., 
262 P. 702. 705. 

9A La.—-State v. Stelly, 90 So. 390, 
149 La. 1022. 

97. Cal.—People v. Beaeh, 54 P. 369, 
122 Cal. 87, 38—Ex parte Baker, 25 
P. 966, 88 Cal. 84. 

68 . Mo.—State v. Clark, 70 S.W. 489, 
170 Mo. 67, 76—Thomas v. St. Lou¬ 
is County, 61 Mo. 547. 

99. Minn.—Richter v. City of St. 

Paul. 12 N.W. 532, 29 Minn. 198. 
TO. Conn.—McCarthy v. Daunis, 167 
A. 918, 919, 117 Conn. 307. 

71. Ill.—People V. Franzone, 194 N. 
E. 567. 668, 359 111. 391. quoting 
Corpus Juris—Guthrnan v. People, 
67 N.E. 82, 203 111. 260. 262. 

78ii Tex.—Ex parte Haynes, 267 S.W. 
490, 493, 98 Tex.Cr.R. 609. 
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result of their investigfations or recommending a 
course of action. A committee may be appointed 
for one special occasion, or it may be appointed to 
deal with all matters which may be referred to it 
during a whole session or during the life of the 
body.^o In the latter case, it is called a standing 
committee.Ordinarily a committee is composed 
of a comparatively small number of members, but 
it may include the whole body.^^ 

Por a discussion of committees of state legisla¬ 
tures see the C.J.S. titles States § 42, also 59 C.J. 
p 95 note 47-p 96 note 56, and Statutes § 23, also 
59 C.J. p 546 notes 8-15. 

Committee of conference or Conference Commit¬ 
tee. As a committee to which legislative bodies 
refer measures upon which there is disagreement see 
the C.J.S. title Statutes § 23, also 12 C.J. p 415 note 
17 [b], and for matters relating to proceedings in 
conference committees, such as originating, amend¬ 
ing, or redrafting bills, and adopting reports of 
such committee, see the C.J.S. title Statutes §§ 21, 
24, 30, 32, 37, also 59 C.J. p 546 note 6, p 548 notes 
35-39, p 556 notes 82, 83, p 559 notes 32, 33, p 560 
note 68. 

Committee of the whole. A meeting of a legis¬ 
lative body consisting of all the members sitting in 
a deliberative rather than a legislative character, 
for formal consultation and preliminary consider¬ 
ation of matters awaiting legislative aetion.®^ 

Joint committee. A joint committee of a legisla¬ 
tive body comprising two chambers is a committee 
consisting of re])resentatives of each of the two 
houses, meeting and acting together as one com¬ 
mittee.®^ 

Secret committee. A secret committee of the 
house of commons is a committee specially appoint¬ 
ed to investigate a certain matter, and, to which se¬ 
crecy being deemed necessary in furtherance of its 
objects, its proceedings are conducted with closed 
doors to the exclusion of all persons not members 
of the committee.®® 

-^In Practice. A person, or an assembly or board 


of persons to whom the consideration or manage¬ 
ment of any matter is committed or referred by 
some court;®® a bailiff whose power is limited to 
the mere care of the estate under the direction of 
the court.®^ 

As a person or persons having guardianship of 
the person and property of an insane person see 
the C.J.S. title Insane Persons § 35, also 32 C.J. p 
652 note 10, and 12 G.J. p 150 note 10. 

COMMITTITUB. An order or minute, setting forth 
that the person named in it is committed to the cus¬ 
tody of the sheriff.®® 

Committitur piece. In English law an instrument 
in writing on paper or parchment, which charges a 
person, already in prison, in execution at the suit of 
the person who arrested him.®® 

OOMMIXTIO or COMMIXTIOE. As a civil law 
term meaning the act by which goods are mixed to¬ 
gether, being one of the civil law modes of acquir¬ 
ing property in goods by a mixing together of things 
solid or dry, see the C.J.S. title Confusion of Goods 
§ 2, also 12 C.J. p 491 note 4, and p 151 notes 18-23. 

COMMIXTURE. See the C.J.S. title Confusion of 
Goods § 2, also 12 C.J. p 151 note 24. 

COMMODABE P08SUMUS ETIAM ALIENAM 
REM, QUAM POS81DEMUS, TAMET8I 8C1- 
ENTE8 ALIENAM P088IDEMU8; ITA UT, 
ET8I FUR VEL PRiBDO COMMODAVERIT, 
HABEAT COMMODAT ACTIONEM.®® 

COMMOBATA AUTEM RE8 TUNC PROPRIE IN- 
TELUOITUR, 81 NULLA MEBCEDE AC- 
CEPTA VEL CON8TITUTA, RE8 TIBI 
ATENDA DATA E8T; ALIOQUI MEBCEDE 
INTEBVENIENTE, LOCATU8 TIBI U8U8 
BEI VIDETUR ; GBATUITUM ENIM DEBET 
E88E COMMODATUM.®! 

COMMODATE. In Scotch law, a gratuitous loan 
for use.®® 


80. Black L..D. 

81. N.T.—Theofel v. Butler. 236 N. 
T.S. 81. 83. 135 Misc. 814. 

88. Pa.—Hallock v. Lebanon, 64 A. 
362. 215 Pa. 1. 6. 

83. Pa.—Hallock v. Lebanon. 64 A. 

362. 363, 215 Pa. 1. 

12 C.J. p 160 note 16. 

Sa Black L.D. 

86. Black L.D. 

86. Black L.D. 


87. Pa.—Lloyd v. Hart. 2 Pa. 473. 
478. 45 Ain.D. 612. 

88. Black L.D. 

89. Black L.D. 

90. A maxim meaning "We may 
lend even a thlngr not belonaingr to 
UB. which happens to be in our pos- 
sesBion. even though we are aware 
that the article is not ours: bo that 
even though a thief or a robber may 
have lent, the act of loan holds 
good."—^Adams Gloss. 

586 


91. A maxim meaning "A thing is 
then properly said to be lent (or 
[an] accommodation), when you are 
permitted to enjoy the use of it with¬ 
out any recompense being taken or 
agreed upon; on the contrary, by a 
reward or price intervening, there 
appears to be a contract of letting 
to you the use of the thing; for a 
loan (commodatum) must be gratu¬ 
itous."—^Adams Gloss., citing Justin¬ 
ian Inst. ill. 14 S 2 flzL 
98. Black L.D. 
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COMMODATl ACnO-COMMODITY 


GOMMOBATI AOTIO. In the civil law, an action 
of loan; an action for a thing lent, an action given 
for the recovery of a thing loaned and not returned 
to the lender.®^ 

OOMMODATO (variant spelling of ''comodato”)- 
In Spanish law, a contract by which one person 
lends gratuitously to another some object not con¬ 
sumable, to be restored to him in kind at a given 
period; the same contract as commodatum.^^ 

COMMODATUM (Spanish, comodato). In the civil 
law, as stated in 12 Corpus Juris p 151 notes 
32-36, a gratuitous loan, for use only, of nonfungi- 
ble property, being one of the “real contracts,” that 
is, those requiring delivery, although in the later 
Roman law it was applied to immobiles (real prop¬ 
erty) as well as to mobiles (personalty). It was a 
bonro fidei negotium. Under the Roman law the 
loan might be for a fixed period, a special occasion, 
or at the pleasure of the lender, in which case it 
was called precarium. As may be seen from 12 C.J. 
p 151 note 38, the lender, or commodator, in the 
Roman law, was known as “commodans,” the bor¬ 
rower, or commodatary, as “commodatarius;” and 
in the Spanish law, the lender is called “comodaiite,” 
the borrower “comodatario.” In 12 Corpus Juris 
pp 151-153, the duties, liabilities, and rights of 
the parties under a commodatum, and the enforce¬ 
ment thereof, are discussed with citations of the 
applicable articles of the Civil Codes of the various 
civil law jurisdictions. 

Considered as a species of bailment, see Bail¬ 
ments § 10. 

Distinguished from: “Agency,”®® “deposit,”®® 
“loan,”®^ and “mutuum” see Bailments § 10 note 90. 

COMMODATUM BEI BVJE £SSE NON PO- 
TEST.98 


COMMODITY. 

In General 

A word derived from the Latin “commoditas,” 
and said to have two significations, one its primary 
and most comprehensive sense; and the other, its 
ordinary or commercial sense, said to be a vulgar 
signification.®® 

Primary Comprehensive Sense 

In this sense, the use of which is said to have 
become obsolete,^ it means accommodation, advan¬ 
tage, benefit, commerce, commodiousness, conven¬ 
ience, gain, interest, privilege, profit, and suitable¬ 
ness.® In a broad general signification, the term 
iindudes privileges and conveniences, especially 
those derived from some external source,® embrac¬ 
ing the privilege and convenience of transacting a 
particular business.^ 

As used in constitutional provisions authorizing 
imposition of excises on “commodities” it has been 
thus broadly construed see the C.J.S. title Taxation 
§ 122, also 61 C.J. p 355 note 88, p 242 note 83, 
and has been held to include the privilege of trans¬ 
acting business as a corporation see the C.J.S. title 
Taxation § 134, also 61 C.J. p 155 notes 89, 90, p 
255 note 81, and 12 C.J. p 153 note 56, the transfer 
of shares of corporations, associations, and compa¬ 
nies see the C.J.S. title Taxation § 1073, also 61 C.J. 
p 1537 note 55, and the privilege of transmitting 
and receiving, by will or descent, property on the 
death of the owner, see the C.J.S. title Taxation § 
1113, also 61 C.J. p 1602 note 29 [a]. 

Secondary or Commercial Sense 

In its ordinary and well-understood commercial 
sense, the term denotes property,^ any portion of 
wealth,® a tangible nrticle,^ something movable and 
tangible;® and has been specifically defined as 


93. Black L..D. 

94. Black L.D. 

95. All Iflea of agonoy is ozclndad 

Conn.—Johnson v. H. M. Bullard Co.. 
Ill A. 70, 72, 96 Conn. 251, 12 A. 
L.H. 766. 

96. Mont—Woods v. Latta, 88 P. 
402. 36 Mont 9. 

97. N.Y.—Payne v. Gardiner. 29 N. 
Y. 146, 167. 

98. A maxim meaning “No one can 
become the borrower of his own 
property.”—^Adams Gloss. 

99. Iowa.—Rohlf v. Kasemeier, 118 
N.W. 276. 140 Iowa 182. 186. 132 
Am.S.R. 261. 23 L..R.A.,N.S.. 1284, 
17 Ann.Cas. 750. 

Mass.—Portland Bank v. Apthorp, 12 
Mass. 262. 266. 


N.Y.—People v. Epstean, 170 N.Y.S. 

68, 73, 102 MLsc. 476. 

Ohio.—-State v. Rovoe, 17 Ohio S. & 
C. P. 663, 665—State ex rel. Taylor 

V. Ross. 4 Ohio N.1».,N.S.. 377, 381. 
Tex.—Queen Ins. Co. v. State, 24 S. 

W. 397, 86 Tex. 250, 265, 22 L.R.A. 
483. 

1. Ohio.—State v. llovee, 17 Ohio S. 
& C.P. 663. 665. 

Tex.—Queen Ins. Co. v. State, 24 S. 
W. 397, 86 Tex. 260, 265, 22 L.R.A. 
483. 

8. N.y.—People v. Epslean, 170 N.Y. 

S. 68, 74. 102 Mi.se. 476. 

Ohio.—State ex rel. Taylor v. Ross, 
4 Ohio N.1»..N.S.. 377. 381. 

12 C.J. p 153 notes 15-54. 

SL Mass.—In re Opinion of Justices, 
85 N.E. 545. 196 IMnss. 603. 623. 
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4. Ohio.—Slate ex rel. Taylor v. 
Ross. 4 Ohio N.P.,N.S., 377, 381. 

6. lll.—McKeon v. Wolf, 77 Ill.App. 
32.5, 334. 

Ohio.—State ex rel. Taylor v. Ross, 
4 Ohio N.P..N.S., 377, 382. 

6. Neb.—Slate v. ‘interstate Power 
Co.. 226 N.W. 427, 433, 118 Neb. 
756. 

Bnirlish pounds BterllBg' held not 
^commodity*’ 

N.Y.—Mundler v. Paliuer, 162 N.Y.S. 
605. 

7. N.Y.—In re Jackson, 107 N.Y.S. 
799. 57 Wise. 1. 

8. f)hlo.--State v. Bovee, 17 Ohio S. 
A C.l*. 663, 665. 
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meaning almost any description of article called 
movable or personal estate;^ an article of trade or 
commerce, a movable article of value, something 
that is bought and sold;^^ any movable and tangi¬ 
ble thing that is ordinarily produced or used as the 
subject of barter or sale;^^ a thing of commodity, 
or of use or advantage to mankind, especially useful 
products, and material advantages, or elements of 
wealth goods, wares, and merchandise of any 
kind;^3 something produced for usej^^ that which 
affords advantage or profit that which affords 
convenience or advantage, especially in commerce, 
including everything movable which is bought and 
sold, as goods, wares, or merchandised® "Commod¬ 
ity” is a term broader in scope than, and hence has 


been distinguished from, “labor”^^ and "merchan¬ 
dise,”^® particularly as used in state statutes pro¬ 
hibiting monopolies, as stated in the C.J.S. title 
Monopolies § 29, also 41 C.J. p 122 note 79%. 

The plural, "commodities” has been held to in¬ 
clude all movable chattels which are the objeo4s of 
commerce, except perhaps animals, and including 
stocks and bonds,^® and has been defined as articles 
of any kind.^® 

"Commodities” or "commodities in common use” 
in federal and state statutes prohibiting monopolies 
see the C.J.S. title Monopolies § 39, also 41 C.J. p 
129 notes 19-30. 

Phrases: "Any article of merchandise, produce, 


9. U.S.—Davis V. Boston & M. R. 
Co.. C.C.A.Mas8.. 89 F.2d 368. 374. 
quoting Bouvier Li.D. 

Ky.—Barnett v. Powell. Litt.Sel.Ca8. 
409. 410. 

Okl.—^Ft. Smith Aircraft Co. v. State 
Industrial Commission. 1 P.2d 682. 
685. 151 Okl. 67. 

la U.S.—U. S. V. Sischo. D.C.Wash.. 
262 F. 1001. 1006. 

Ill.—-McKeon v. Wolf, 77 Ill.App. 325. 
333. 

Ohio.—State ex rcl. Taylor v. Ross. 
4 Ohio N.P..N.S., 377. 381. 

Similarly expressed 

(1) **A11 the movables which are 
the objects of commerce."—Best v. 
Bauder, 29 How.Pr.,N.Y., 489, 492. 

(2) "An article of commerce, an 
object of trade, especially goods, 
merchandise, wares, products."— 
State v. Interstate Power Co., 226 N. 
W. 427, 433, 118 Neb. 756. 

(3) "An article of trade or com¬ 
merce." 

Mass.—Minot v. Winthrop, 88 N.B. 
512, 162 Mass. 113, 119, 26 L.R.A. 
259. 

Ohio.—State ex rel. Taylor v. Ross, 
4 Ohio N.P.,N.S.. 377, 381. 

<4) "Anything that one trades or 
deals in."—State v. Interstate Power 
Co., supra. 

(5) "An article of trade or con¬ 
venience, a movable article of value, 
something that is bought and sold." 
—People v. Epstean, 170 N.Y.S. 68, 
73. 102 Misc. 476. 

(6) "A parcel or quantity of goods, 
including everything movable that 
is bought or sold, as goods, wares, 
merchandise, products of land, and 
manufactures."—Binkley v. State, 
198 P. 884, 885, 19 Okl.Cr. 199. 

(7) "Any article of movable or 
personal property.”—Pound v. Law¬ 
rence, Tex.Civ.App., 233 S.W. 369, 
361. 

11. N.Y.—People v. Epstean. 170 N. 
Y.S. 68. 74, 102 Misc. 476. 


Ohio.—State ex rel. Taylor v. Ross. 

4 Ohio N.P.,N.S., 377, 381. 

Tex.—Texas, etc.. Coal Co. v. Law- 
son. 32 S.W. 871. 34 S.W. 919, 920. 
89 Tex. 394—Queem Ins. Co. v. 
State, 24 S.W. 397, 86 Tex. 260, 266, 
22 L.R.A. 483—Pound v. Lawrence, 
Civ.App., 233 S.W. 359, 361. 
Similarly expressed 

(1) "A kind of thing produced for 
use or sale."—State v. Interstate 
Power Co., 226 N.W. 427, 433, 118 
Neb. 766. 

(2) "Anything movable that is 
subject of trade or acquisition." 
Ill.—McKeon v. Wolf, 77 Ill.App. 325, 

334—Peterson v. Currier, 62 Ill. 
App. 163, 169. 

N.Y.—People v. Epstean, 170 N.Y.,S. 
68, 76, 102 Misc. 476—^American 
League Baseball Club of Chicago 

V. Chase. 149 N.Y.S. 6, 86 Misc. 
441. 

Ohio.—State ex rel. Taylor v. Ross, 
4 Ohio N.P..N.S.. 377. 381. 

(3) "Movables; articles of trade 
or commerce."—Binkley v. State, 198 
P. 884. 886, 19 Okl.Cr. 199. 

(4) "Something that is produced 
or used and is the subject of barter 
or sale." 

Ohio.—State v. Bovee, 17 Ohio S. & 
C.P. 663, 665. 

Tex.—Queen Ins. Co. v. State. 24 S. 

W. 397, 401, 86 Tex. 260, 22 L.R.A. 
483. 

la. Neb.—State v. Interstate Power 
Co., 226 N.W. 427, 433, 118 Neb. 
756. 

13. Ill.—McKeon v. Wolf, 77 Ill.App. 
325, 334. 

Iowa.—Beechley v. Mulvllle, 70 N.W. 
107, 109, 71 N.W. 428, 102 Iowa 
602, 63 Am.S.R. 479. 

Okl.—Binkley v. State, 198 P. 884, 
885, 19 Okl.Cr. 199. 

14. Mass.—Minot v. Winthrop. 38 
N.E. 512, 162 Mass. 113, 119, 26 L. 
R.A. 259. 

Ohio.—State ex rel. Taylor v. Ross, 
4 Ohio N.P.,N.S., 377, 381. 
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15. Iowa. — Beechley v. Mulville, 70 
N.W. 107, 71 N.W. 428, 102 Iowa 
602, 608, 63 Am.S.R. 479. 

Ohio.—State ex rcl. Taylor v. Ross, 
4 Ohio N.P.,N.S.. 377, 381. 

13. Ill.—McKeon v. Wolf, 77 Ill.App. 
325. 333. 

Ohio.—State ex rel. Taylor v. Ross, 
4 Ohio N.P..N.S., 377, 381. 
Similarly expressed 

(1) "In referring to commerce 
everything movable—that is bought 
or sold—except animals." 

111.—Peterson v. Currier, 62 Ill.App. 
163, 169, affirmed 45 N.E. 206, 163 
III. 628. 

N.Y.—Best V. Bauder, 29 How.Pr. 
489, 492. 

12 C.J. p 154 note 74. 

(2) "That which is useful; any¬ 
thing that is useful or serviceable, 
particularly an article of merchan¬ 
dise.”—People V. Epstean, 170 N.Y. 
S. 68, 76, 102 Ml.se. 476—American 
League Baseball Club of Chicago v. 
Chase, 149 N.Y.S. 6, 16, 86 Mi.s(:. 441. 

17. U.S.—Davis v. Boston & M. R. 
Co., C.C.A.Ma8s., 89 F.2d 368, 374. 

N.Y.—People V. Epstean, 170 N.Y.S. 

68, 74, 75, 102 Misc. 476. 

Labor not “commodity*’ 

"Labor, whether physical or intel¬ 
lectual or a combination of the two. 
is not, by any fair rule of construc¬ 
tion, a . . . ‘commodity’ —Har- 
elson V. Tyler, 219 S.W. 908, 913, 281 
Mo. 383. 

18. U.S.—Davis v. Boston & M. R. 
Co., C.C.A.Mass., 89 F.2d 368, 374. 

Iowa.—^Rohlf V. Kasemeler, 118 N.W. 
276, 278, 140 Iowa 182, 132 Am.S. 
R. 261, 23 L.R.A..N.S., 1284, 17 Ann. 
Cas. 760. 

Okl.—Ft. Smith Aircraft Co. v. State 
Industrial Commission, 1 P.2d 682, 
685, 151 Okl. 67. 

Tex.—Pound v. Lawrence, Civ.App., 
233 S.W. 369, 361. 

19. Ill.—People V. Federal Security 
Co.. 99 N.E. 668, 669. 266 Ill. 561. 

20. Ohio.—State ex rel. Taylor v. 
Ross. 4 Ohio N.P.,N.S.. 877, 882. 
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or commodity,”21 “article, commodity, or utility” 
and " ‘article' or ‘commodity' ” see Article 6 C.J.S. 
p 775 notes 91, 3, “commodity, convenience and re¬ 
pair” see the C.J.S. title Monopolies § 29, also 41 
C.J. p 122 note 80, “commodity of merchandise,”22 
and “commodity rate.”2 3 

COMMODORE. A grade in the United States navy, 
superior to that of captain.24 

GOMMODUM. Latin, a convenient or favorable 
condition; accommodation, convenience; hence ad¬ 
vantage, benefit, profit.25 

GOMMODUM EX INJURIA SUA NEMO HA¬ 
BERE DEBET.26 

COMMON. 

As a Noun 

In the sense of property, the noun “common” as 
denoting pieces of ground left for the public use 
of inhabitants of municipalities or towns see the 
C.J.S. title Common Lands § 1, also 12 C.J. p 159 
note 5, as distinguished from “park” see the C.J.S. 
title Common Lands § 1, also 12 C.J. p 160 note 9, 
and 46 C.J. p 1374 note 9, and as an incorporeal 
hereditament, sec the C.J.S. title Common Lands § 
4, also 12 C.J. p 154 note 92, p 161 note 29, and 
50 C.J. p 758 note 80. As stated in the C.J.S. title 
Common Lands § 1, the Spanish word “establecirai- 
ento” cannot be used interchangeably with it. 

In the plural, “Commons” as a term meaning 
those lands in which a right of common exists sec 
the C.J.S. title Common Lands § 1, also 12 C.J. p 
159 note 1, and 12 C.J. p 206 note 37-p 207 note 40. 
In a different sense, it means the class of subjects 
ill Great Britain exclusive of the royal family and 
the nobility, represented in parliament by the house 


of commons.27 In the English parliament, as stated 
in 12 Corpus Juris page 207, it is a shortened name 
for the House of Commons, the lower house, so 
called because the commons of the realm, that is, 
the knights, citizens, and burgesses returned to 
parliament, representing the whole body of the com¬ 
mons, sit there.22 

Phrases: “Common in gross,” “common in the 
soil” or “common of digging,” “common of estov¬ 
ers,” “common of fowling,” “common of pasture 
appendant,” “common of pasture appurtenant,” 
“common of piscary,” “common of shack,” “com¬ 
mon of turbary,” “common per causa de vicinage,” 
“common to seaweed,” and “common without stint,” 
see the C.J.S. title Common Lands § 4, also 12 C.J. 
p 162 note 52->p 163 note 81; and also right of com¬ 
mon, in contradistinction to “estate in common,” sec 
the C.J.S. title Common Lands § 1, also 12 C.J. p 
160 notes 13, 14, and “wall in common” see the C.J. 
S. title Party Walls § 1, also 47 C.J. p 1324 note 11; 
also “alleys, public squares, and commons.”29 

As an Adjective 

In its ordinary meaning, when not qualified by 
some word or phrase of limitation, the term has 
been said to apply to the general public;30 to carry 
with it the idea of universality ;3l to denote prima¬ 
rily that in which many share,32 that in which two 
or more persons or things share equally or alike,®3 
and has been specifically defined, in its primary 
sense, as meaning belonging equally to more than 
one, to many indefinitely, or to the public ;34 for 
general use, or serving for the use of all;36 per¬ 
taining equally to two or more-,33 shared among 
several, or owned by several jointly ;37 and so, 
derivatively, as meaning customary, frequent, habit¬ 
ual, or usual;33 general,®® ordinary,^® not distin- 


21. Znsnranoe held not included 

Tex.—Palatine Ins. Co. v. Griffin, 
Clv.App., 202 S.W. 1014. 1022. 

21. U.S.—U. S. V. Powers, D.C. 

Wash., 263 P. 724, 725. 

23. “Class rate" distintiruishod see 
Class 14 C.J.S. p 1193 note 22. 

14. Black L.D. 

25. Adams Gloss. 

Commodum est—it is agreeable; 
it pleases.—Adams Gloss. 

Commodum rei vendilte—the prof¬ 
its or advantages of a thing sold; 
the antithesis of “periculum rei ven- 
dittt.”—^Adams Gloss., citing Mackel- 
dey CIv.L. S 402. 

Commodum reprssentationis—the 
advantage of a cash payment; bene¬ 
fit of a payment immediately, or on 
the spot; an allowance for early 
payment. — Adams Gloss., citing 
Mackeldey Clv.L. I 383. 


Commodum suum facere et ap- 
pruare—to make his own profit and 
to approve.—Adams Gloss., citing 
Flota lib iv c 20 5 6. 

2d. A maxim meaning “No person 
ought to have advantage from his 
own wrong.”—^Black L.D. 

27. Black L..D. 

2a Black L..D. 

29. Parks held included 

Iowa.—Woodward v. City of Des 
Moines, 165 N.W. 313, 314, 182 
Iowa 1102. 

30. Neb.—Kirkendall v. Omaha, 67 
N.W. 752, 764. 39 Neb. 1. 

Wash.—Spokane Traction Co. v. Gra- 
nath, 85 P. 261, 264, 42 Wash. 506. 

31. N.Y.—People v. Epstean, 170 N. 
Y.S. 68. 75, 102 Misc. 476. 

3a Neb.—Koen v. Slate, 53 N.W. 
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596. 35 Neb. 676. 678, 17 L.R.A. 
821. 

33. La.—Platt v. Bender, App., 178 
So. 678, 682, quoting Webster D. 

34. Tenn.—Aymette v. State. 2 
Humphr. 154, 168. 

35. N.Y.—People v. Epstean, 170 N. 
Y.S. 68, 75, 102 Misc. 476. 

3a Mont.—Daniel v. Moncure, 190 
P. 983. 985. 58 Mont. 193. 

37. Black L.D. 

sa Me.—State v. O’Connor, 49 Me. 
594, 598. 

Mont.—Daniel v. Moncurc, 190 P. 

983, 985, 58 Mont. 193. 

N.J.—Levine v. State. 166 A. 300, 
302, 110 N.J.Law 467. 

39. Tenn.—Aymette v. State. 2 
Humphr. 154, 158. 

40. Ga.—Hichmond, etc., R. Co. v. 
Howard, 79 Ga. 44, 64. 
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guished from the majority;^^ public, which 
is generally known by or which is often met 

with,^^ and universal;^® also confessed or pro¬ 
fessed,^® and in a somewhat different and invidious 
sense, as meaning coarse, commonplace, inferior, 
low, trite, and vulgar.^^ It may be used indefinitely 
in various terms implying illegal or criminal con¬ 
duct.^® 

Equivalent to, or synonymous with: “Mutual,”^® 
and "public.”®® 

Compared xvith, or distinguished from: "Gener¬ 
al,”® ^ and "mutual.”®2 

Coimnon Bench, Formerly the name of the Eng¬ 
lish court of common pleas. Its original title ap¬ 
pears to have been simply "The Bench,” but it was 
designated "Common Bench,” to distinguish it from 
the "King's Bench,” and because in it were tried 
and determined the causes of common persons, that 
is, causes between subject and subject in which the 
crown had no interest.®® 

Common carrier. By air generally and with spe¬ 
cific reference to carriage of goods and of passen¬ 
gers see the C.J.S. title Aerial Navigation §§ 38-41; 
by land see the C.J.S. title Carriers § 3 with refer¬ 
ence to goods and § 530 with reference to passen¬ 
gers; by motor vehicle, see the C.J.S. title Motor 
Vehicles § 46, by railroad within Federal Employ¬ 
ers’ Liability Act, see the C.J.S. title Master and 
Servant § 173, also 39 C.J. p 265 note 3; by water 
see the C.J.S. title Shipping § 101 et seq, also 58 
C.J. p 340 et seq, with reference to goods and § 
174 et seq, also 58 C.J. p 525 et seq, with reference 
to passengers; and in interstate commerce see the 
title Commerce § 47. 

Common convenience and necessity. A statutory 


phrase without a legal meaning, other than when 
used to indicate a public necessity which justifies 
some act affecting the rights of person or property 
which would not be justifiable if that necessity did 
not exist.®^ It is an expression not easy to define, 
but its meaning may be sufficiently well understiftod 
by considering the elements of which it is com¬ 
posed.®® 

Common day. An ordinary day in court.®® 

Common diligence. That degree of diligence 
whicdi men in general exercise with respect to their 
own concerns, said to be synonymous with "ordi¬ 
nary diligence.”®'^ 

Common error. An error for which there are 
many ]>recedents.®® 

Common fame. That which serves to establish a 
character either of a person or to a thing.®® 

Common informer. A common prosecutor,®® a 
name used to designate the person commencing a 
qui tarn action,®^ one who, without being sp( 3 cially 
required by law or by virtue of his office, gives in¬ 
formation of crimes, offenses, or misdeiiieaiiors 
which have been committed, in order to prosecute 
the offender.®® 

As a person who sues for a penalty which is given 
to any person w^ho will sue for it, see the C.J.S. 
title Penalties § 5, also 25 C.J. p 1190 note 70, and 
infants as common informers sec the C.J.S. title 
Infants § 104, also 31 C.J. p 1115 notes 81-83. 

Common intendment, intent, or sense. Common 
understanding or mc^aning; the understanding of a 
thing according to the .subject matter, without 
straining it to any extraordinary or foreigrn sense;®® 
or, as stated in 12 Corpus Juris p 156, the natural 
and ordinary meaning of language. 


41. Mont.—Daniel v. Moncure, 190 
P. 983, 985. 68 Mont. 193. 

42. U.S.—U. 8 . V. Smith, D.C., 27 
P.Cas.No.16.328. 4 Cranch C.C. 629. 

N.Y.—People ex reX. Clark v. Keeper 
of New York State Reformatory 
for Women at Bedford, 68 N.E. 
884, 887, 176 N.Y. 466. 

Tenn.—^Aymette v. State, 2 Humphr. 
154, 158. 

43. Ky.—Plckrell v. City of Carlisle. 
121 S.W. 1029. 1033, 135 Ky. 126, 24 
L..R.A.,N.S., 198. 

44. Neb.—Koen v. State, 53 N.W. 
595, 35 Neb. 676. 678, 17 L..R.A. 
821. 

45. Mont.—Daniel v. Moncure, 190 
P. 983, 985, 68 Mont. 193. 

Tenn.—^Aymette v. State, 2 Humphr. 
164, 158. 

410^ N.J.—Levine v. State. 166 A. 
300, 302, 110 N.J.Law 467. 


47. Mont.—^Daniel v. Moncure, 190 i 

P. 983, 985, 68 Mont. 193. I 

48. N.J.—Levine v. State, 166 A. 
300, 302, 110 N.J.Law 467. 

48. La.—Platt v. Bender, App., 178 
So. 678, 682, quoting Webster D. 

50. Pa. — Norristown Steam Heat 
Co.. 30 Pa.Dlst. 138, 140. 

61. **OeiLeral” oompared 

Neb.—Koen v. State. 63 N.W. 696, 
596, 36 Neb. 676, 17 L.R.A. 821. 
‘‘Oeneral" dlatinguialiad 
Neb.—Kirkendall v. Omaha, 57 N.W. 
752, 764, 39 Neb. 1. 

I 62. Olst of the dlatiaotioa 

‘*lt has been distinguished from 
‘mutual’ in that ’common* denotes as 
one of its meanings that which is 
shared, in the same or different de¬ 
grees, by two or more persons, while 
‘mutual’ Implies reciprocal action or 
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interdependent connection.*'—Black 

L.D. 

63. Black L.D. 

64. Conn.—In re Shelton St. R. Co.. 
38 A. 362, 69 Conn. 626, 628. 

55. Conn.—Hartford v. Day, 29 A. 
480, 64 Conn. 250. 

56. Black L.D. 

67. Kan.—Union Pac. R. Co. v. Rol¬ 
lins. 6 Kan. 167, 180. 

68. Black L.D. 

59. Or.—State v. McGinnis, lOS P. 
132, 133, 66 Or. 163. 

60. Black L.D. 

61. Vt.—In re Barker, 66 Vt. 14, 20. 

62. N.J.—Bryant v. Skillman Hard¬ 
ware Co., 69 A. 28. 76 N.J.Law 45. 
46, quoting Bouvler L.D. 

63. Adams Gloss., citing Coke Litt. 
pp 78, 303. 
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Cotntnon lahof. An exact definition of the term^ { 
exclusive and inclusive, cannot be readily formulat¬ 
ed.®* As generally used and understood, however, 
the phrase signifies that kind of unskilled manual 
labor with or without simple tools, which is com¬ 
monly done by the masses of working people in 
lines of employment necessitating no special trade 
or previous training before engaging in them be¬ 
yond what can be quickly learned and effectually 
performed by the laborer while employed at a reg¬ 
ular wage under the direction of those in charge.®® 
Neither in common parlance nor in strict philologi¬ 
cal sense does it embrace the simple making of a 
bargain.®® In the sense of labor by one employed 
by a contractor, it is casual work done by the hour 
and calling for constant muscular effort.®^ 

As used in Sunday statutes see the C.J.S. title 
Sunday § 5, also 60 C.J. p 1043 notes 52-67. 

Common laborer. As one employed by a con¬ 
tractor, the term means one who is employed to per¬ 
form heavy unskilled work such as enters into road 
and building construction.®® 

As used in statutes relating to agricultural liens 
see Agriculture § 45. 

Common learning. Familiar law or doctrine.®® 

Common mob. Defined as a riot; and distin¬ 
guished from ^'rebellious mob” in that it wants a 
universality of purpose to make it treason, while 
"rebellious mob” denotes treason.'^® 

Common nightwalker. The term has a technical 
meaning in the law,'^^ and has been defined as 
meaning a person of ill-behavior or of evil fame or 
report generally, or who keeps company with any 
such person, or with other suspicious persons in 
the night, or who has a habit of being abroad at 
night for the purpose of committing some crime, of 


disturbing the peace, or doing some wrongful or 
wicked act; one who eavesdrops men’s houses, casts 
men’s gates, carts and the like into ponds or com¬ 
mits other outrages or misdemeanors in the night, 
or shall be suspected to be pilfering or otherwise 
like to disturb the peace.^® 

As applied, usually to women, to describe one who 
strolls the streets at night for immoral purposes, or 
"a woman walking up and down the streets to pick 
up men” for lewd intercourse, see the C.J.S. title 
Prostitution § 4, also 50 G.J. p 802 notes 49-52, and 
12 C.J. p 205 notes 75-79; and as describing those 
whose acts amount to disorderly conduct see the 
C.J.S. title Disorderly Conduct § 1, also 18 C.J. p 
1221 note 94 [a] (9). 

Common opinion. According to Lord Coke, (who 
places it on the footing of observance or usage,) 
common opinion is good authority in law ;73 but, as 
stated in 12 Corpus Juris p 205 note 93, this rule 
has in modem times been questioned, or much qual¬ 
ified. 

Common place. A term sometimes applied, in 
the old books, to the English court of common 
pleas.*^* 

Common pleas. In one sense such pleas or ac¬ 
tions as are brought by private persons against pri¬ 
vate persons, or by the government where the cause 
of action is of a civil nature. In England, whence 
we derive this phrase, common pleas are so called 
to distinguish them from picas of the crown.*^® In 
a different sense it is the name of a court having 
jurisdiction generally of civil actions.*^® 

Common prayer. The liturgy, or public form of 
prayer prescribed by the Church of England to be 
used in all churches and chapels, and which the 
clergy are enjoined to use under a certain penalty.'^^ 

Common repute. The prevailing belief in a given 


04. Mich.—^Kling v. National Candy 
Co., 180 N.W. 431, 433, 212 Mich. 
169—Miller v. Fair, 171 N.W. 380, 
382, 206 Mich. 360. 

ea. Mich.—Klinr V. National Candy 
Co., 180 N.W. 431, 433, 212 Mich. 
159—Leitz V. Labadle Ice Co.. 179 
N.W. 291, 293, 211 Mich. 565. 

€8. Ohio. — Bloom v. Richards, 2 
Ohio St. 387, 400. 

e7. N.T.—McCaffrey v. State. 181 N. 

B. 84. 86. 259 N.T. 159. 

68. N.T.—McCaffrey v. State, supra. 
66b Black L.D. 

70. Pa.—Harris v. York Mut. Ins. 
Co., 60 Pa. 341, 350, citing Angell 
Ins. S 136. 

71. R.I.—State v. Russell, 14 R.I. 
506. 


78. Ala.—Stokes v. State, 9 So. 400, 
401. 92 Ala. 73, 26 Am.S.R. 22— 
Thomas v. State, 65 Ala. 2G0, 261. 

N.H.—State v. Dowers, 46 N.H. 543, 
644. 

12 C.J. p 204 note 69 [a]. 

73. Black Li.D., citing Coke Litt. p 
186a. 

N.T.—See Bank of Utica v. Mer- 
sereau, 3 Barb.Ch. 628, 677, 49 Am. 
D. 189. 

74. Black L.D. 

76. Pa.—Dallett v. Peltus, 7 Phlla. 
627, 628. 

R.I.—State V. Bacon, 61 A. 663, 27 
R.I. 252, 260, quoting Bouvler L.D. 

76. R.I.—State v. Bacon, supra, 
quoting Bouvier L.D. 

12 C.J. p 206 note 2 la]. 
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Za Pennsylvania the phrase is a 
descriptive name, or designation of a 
distinctive court, which has Jurisdic¬ 
tion of common law pleas, and sc'v- 
eral things not belonging to, or with¬ 
in the Jurisdiction of other courts 
with other designations or names, 
see the C.J.S. title Courts § 285, also 
15 C.J. p 1005 note 46 and 12 C.J. p 
205 note 2. 

Zn lUiode Zslaad the phrase **com- 
mon pleas division of the supreme 
court” is a statutory name of a court 
indicative of the place where the 
pleas of the common people are 
heard, see the C.J.S. title Courts S 
149, also 12 C.J. p 205 note 5. 

77. Black 1 j.D. 
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community as to the existence of a certain fact or 
aggregation of facts.^® 

Common right. A term applied to rights, priv¬ 
ileges, and immunities appertaining to and enjoyed 
by all citizens equally and in common, and which 
have their foundation in the common law,*^® a right 
which pertains to the citizens by the common law, 
the investiture of which is not to be looked for in 
any special law, whether established by a constitu¬ 
tion or an act of the legislature,®^ a right by com¬ 
mon law,®i a right given by the common law,®2 
and the laws and customs of England, the statutes 
and customs of the realm.®® It is distinguishable 
from "local right,” and from "private right.”®^ 
The necessity that the individuals must claim a com¬ 
mon right in order to afford equitable jurisdiction 
on the ground of preventing a multiplicity of suits 
is discussed in the C.J.S. title Equity § 42, also 21 
C.J. p 79 note 50-p 82 note 67. Common law as 
common right see the C.J.S. title Common Law § 1. 

Common sense. Sound practical judgment; that 
degree of intelligence and reason, as exercised upon 
the relations of persons and things and the ordinary 
affairs of life, which is possessed by the generality 
of mankind, and which would suffice to direct the 
conduct and actions of the individual in a manner 
to agree with the behavior of ordinary persons.®® 

Common street, A public highway.®® 

Common thief. One who by practice and habit 
is a thief.®*^ In some states, one who has been con¬ 
victed of three distinct larcenies at the same term 
of court;®® sometimes called "common and notori¬ 
ous thief.”®® 


Common tool. A tool so simple that it involves 
no expert knowledge;®® some simple instrument 
used by the band.®^ In a particular connection, 
the term has uniformly been construed to refer, not 
to tools in common use by a person regardless of 
their value, but to those simple and inexpensive ap¬ 
pliances used in his trade.®® 

Common victualer. The words by long usage have 
come to mean the keeper of a restaurant or public 
eating house.®® 

Common weal. The common good, the public 
welfare. "The law favoureth things for the com¬ 
mon weal.”®^ 

Common women. A term whose meaning has a 
very wide range, which is capable of almost indefi¬ 
nite expansion, and embraces a very large class of 
people of different types and characteristics. It 
may mean women who are not excellent or distin¬ 
guished in tone or quality, or who arc ordinary, 
common-place, plebeian, coarse, low, unclean or giv¬ 
en to habits of lewdness;®® and depending on the 
circumstances of its use, it may or may not impute 
a want of chastity.®® 

Other phrases: "Common and habitual occur¬ 
rence,”®^ "common appearance,” see the C.J.S. title 
Appearances § ], also 12 C.J. p 155 notes 98, 99, 
"common arrangement for a continuous carriage or 
shipment” see Commerce § 142, "common assur¬ 
ance” see Assurjincc 7 C.J.S. p 138 note 44, "com¬ 
mon avocation” see the C.J.S. title Sunday § 55, 
also 60 C.J. p 1148 notes 83, 84, “common bail” see 
Bail § 3, "common bar” see Blank Bar 11 C.J.S. 
p 355 note 12, "common barrator” and "common 


78. S.C.—Brown v. Foster. 19 S.E. 
299. 41 S.C. 118, 121-—Sexton v. 
Hollis. 1 S.E. 893. 26 S.C. 231. 235. 

79. Black L.D. 

Vt.—Coral Gables v. Christopher. 189 
A. 147. 150, 108 Vt. 414. 109 A.L.R. 
474. 

80. Cal. — Spring Valley Water 
Works V. Schottler. 62 Cal. 69. 107, 
afllrmcd 4 S.Ct. 48. 110 U.S. 347, 
28 L.Ed. 173. 

Ind.—Metropolitan Casualty Ins. Co. 
of New York v. W. Q. O’Neal Co.. 
174 N.E. 926. 96 Ind.App. 712— 
Million V. Metropolitan Casualty 
Ins. Co.. 172 N.E. 569. 571. 95 Ind. 
App. 628. citing 8 Kent Comm, p 
469. 

81. U.S.—Strother v. Lucas. Mo.. 12 
Pet. 410. 437. 9 L.Ed. 1137. 

12 C.J. p 206 note 28. 

88 . Ind.—Metropolitan Casualty Ins. 
Co. of New York v. W. Q. O’Neal 
Co., 174 N.E. 926. 96 Ind.App. 712 
—Million v. Metropolitan Casualty 


Ins. Co., 172 N.E, 669, 671, 95 Ind. 
App. 628. 

83. U.S.—Strother v. Lucas, Mo.. 12 
Pet. 410, 437, 9 L.Ed. 1137. 

84. U.S.—Strother v. Lucas, supra. 
85w Black L.D. 

Ind.—See Wright v. State. 69 Ind. 

163. 166. 36 Am.R. 212. 

86b Vt.—Skinner v. Wealhersfleld, 
63 A. 142. 78 Vt. 410, 413—State v. 
Wilkinson. 2 Vt. 480. 487, 21 Am. 
D. 560. 

87. Black L.D. 

88 . Md.—World v. State. 60 Md. 49. 
64.- 

Mass.—Com. v. Hope, 22 Pick. 1. 3. 

12 C.J. p 210 note 12. 

89. Fla.—Stale v. Davidson, 139 So. 
177, 178, 103 Fla. 954. 

90. Kan.—Smith v. Hines, 194 P. 
318, 319, 108 Kan. 151. 

91. Ga.—Lenoir v. Weeks, 20 Ga. 
596, 597. 

92. Ga.—Burt v. Stocks Coal Co., 46 
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S.E. 828. 119 Ga. 629, 100 Am.S.R. 
203. 

93. Me.—See State v. O’Connor. 49 
Me. 594, 600. 

Mass.—Liggett Drug Co. v. Board of 
License Com’rs of City of North 
Adams, 4 N.E.2d 628, 633—Com. v. 
Meckel, 108 N.E. 917, 221 Mass. 70, 
72. 

As subject to license see the C.J.S. 
title Licenses § 30, also 12 C.J. p 
210 note 25 [a]. 

Sunday regulation of common victua- 
lers see the C.J.S. title Sunday S 
17, also 60 C.J. p 1068 note 88. p 
1069 notes 97, 4. 

94. Burrill L.D., citing Finch Li. bk 
1 c 3 No. 53. 

95. N.C.—Watts v. Griffin, 60 S.E. 
218, 137 N.C. 672, 678. 

96b Mont.—Daniel v. Moncure. 190 
F. 983. 985, 68 Mont. 193. 

97. Va.—Pope v. Commonwealth, 109 
S.E. 429, 436, 131 Va. 776. 
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barratry” see Barratry §§ 1, 2, "common bawdy- 
house” see the C.J.S. title Disorderly Houses § 3, 
also 18 C.J. p 1240 note 32 [a] (5), (6), "common 
benefits” see Benefit 10 C.J.S. p 340 note 47, "com¬ 
mon benefits from municipal improvement,” see the 
C.J.S. title Municipal Corporations § 1252, also 12 
C.J. p 155 note 11, “common betting house” see the 
C.J.S. title Gaming § 1, also 27 C.J. p 983 note 35, 
"common boundary” see the C.J.S. title Navigable 
Waters § 10, also 12 C.J. p 155 note 12, “common 
capital” sec Capital 12 C.J.S. p 1127 note 91, "com¬ 
mon certainty,”^® "common chase” see Chase 14 
C.J.S. p 562 note 53, “common cheat” see the C.J.S. 
title False Pretenses § 4, “common conductor” see 
the C.J.S. title Electricity 8 1, also 12 C.J. p 155 
note 17, "common council” see the C.J.S. title Mu¬ 
nicipal Corporations § 386, also 43 C.J. p 490 note 
13-p 491 note 22, and 12 C.J. p 156 note 20, "com¬ 
mon counts” see Assumpsit, Action of § 2, also 12 
C.J. p 156 note 22, “common design” see the C.J.S. 
title Conspiracy §§ 2, 38, "common drunkard” see 
the C.J.S. title Drunkards § 1, also 19 C.J. p 795 
note 12 [a], [b], "common employment” see the C. 
J.S. title Ma.ster and Servant § 331, also 39 C.J. p 
561 note 18-p 562 note 24, and 12 C.J. p 156 note 
30, "eommon enemy doctrine,”^® "common enter¬ 
prise” see the C.J.S. title Workmen’s Compensation 
Acts 8 also 71 C.J. p 1541 note 6, "common 
excavation,”^ "common fiddler,”^ "common field” 
and "common field lot” see the C.J.S. title Common 
Lands § 12, also 12 C.J. p 168 note 66, p 169 notes 
91, 92 and 12 C.J. p 156 note 36, and as distinguish¬ 
ed from "commons” see the name title 8 1, also 12 
C.J. p 159 note 1 fe], "common fine” see Cert Mon¬ 
ey or Common Fine 14 C.J.S. p 346 note 3, "com¬ 
mon fishery” see the C.J.S. title Fish § 1, also 26 
C.J. p 596 notes 39, 40 and as distinguished from 
"common of piscary” see the C.J.S. title Common 
Lands § 4, also 12 C.J. p 163 note 78, "common 
form” see the CJ.S. title Wills § 318, also 68 C.J. 
p 896 notes 51-56, “common gambler” see the C.J.S. 
titles Gaming § 1, also 27 C.J. p 981 note 85 and 
Vagrancy § 1, also 66 C.J. p 406 note 51, "common 


gaming house” see the C.J.S. title Gaming § 1, also 
27 C.J. p 983 note 34, "common grantor,”^ "com¬ 
mon injury” see the C.J.S. title Nuisances § 78, 
also 46 C.J. p 728 note 44, § 79, also 46 C.J. p 732 
note 52-p 734 note 65 and 12 C.J. p 156 notes 50, 51, 
“common inn” see the C.J.S. title Innkeepers § 1, al¬ 
so 12 C.J. p 156 note 52, "common innholder,”^ 
"common instrumentalities of interstate and iii- 
trastate commerce,”® "common interest,”® "com¬ 
mon Japan straw matting,”"^ "common jury” sec the 
C.J.S. title Juries 8 2, also 35 C.J. p 140 note 5, 
"common knowledge” see the C.J.S. titles Criminal 
Law § 532, also 16 C.J. p 512 note 57-p 513 note 67, 
and § 1096, also 16 C.J. p 899 notes 8-11, Evidence 
§ 9, also 23 C.J. p 59 note 22-p 61 note 37, and Trial 
8 181, also 64 C.J. p 265 note 96 [d], “common la¬ 
bor on Sunday” see the C.J.S. title Sunday 8 also 
60 C.J. p 1043 notes 52-57, "common lands of the 
town” see the C.J.S. title Common Lands 8 1, also 
12 C.J. p 160 notes 11, 12, "common lawyer” see At¬ 
torney and Client § 3 in Pocket Parts, also 12 C.J. 
p 204 note 49, "common liability” see the C.J.S. title 
Principal and Surety 8 353, also 50 C.J. p 287 note 
25 fa], “common limestone” as distinguished from 
"calcitc” see Calcite 12 C.J.S. p 880 note 14, "com¬ 
mon maritime adventure” see the C.J.S. title Ship¬ 
ping § 224, also 58 C.J. p 608 notes 82, 83, “com¬ 
mon necessity and interest” see the C.J.S. title Em¬ 
inent Domain § 2, also 12 C.J. p 204 note 66, "com¬ 
mon nuisance” see the C.J.S. titles Nuisances § 2, 
also 46 C.J. p 646 note 22, 23 and Disorderly Houses 
§ 1, also 18 C.J. p 1234 notes 16-18, "common or 
corporate seal” see the C.J.S. title Corporations 8 
175, also 14 C.J. p 334 note 40-p 337 note 73 and 
12 C.J. p 205 note 94, "common order” see the C..I.S. 
titles Judgments 8 206, also 12 C.J. p 205 notes 
95, 96 and Motions and Orders § 2, also 42 C.J. 
p 466 note 41, "common or general interest,”® "com¬ 
mon or joint enterprise” and "common or joint pur¬ 
pose” sec the C.J.S. title Negligence 8 l''^8, also 45 
C.J. p 1020 notes 35-37, “common peril” see the C. 
J.S. title Shipping § 224, also 58 C.J. p 608 note 85, 
"common piper,”® "common pleas judge,”^® "com- 


98. N.Y.—People ex rel. Underwood 

V. Board of Trustees of Incorpo¬ 
rated Villasrc of Patchogruep 112 N. 
E. 169, 217 N.Y. 466. 

99. Tex.—Miller v. Letzerich, 49 S. 

W. 2d 404. 411, 121 Tex. 248. 

See also the C.J.S. title Waters S 
114, and 67 C.J. p 866 note 61-p 867 
note 65. 

1- Or.—Baker v. Multnomah County, 
246 P. 352, 365, 118 Or. 143. 

8 . Me.—State v. O’Connor, 49 Me. 
694, 699. 

16 G.J.S.-38 


3b **Ooiii]Beii Bource of tltla*’ ooa- 
trastad 

It has been held that “common 
grantor” and “common source of ti¬ 
tle” are not necessarily synonymous. 
Ky.—Bolin v. Buckhorn Coal & Lum¬ 
ber Co.. 278 S.W. 164, 211 Ky. 847. 
Va.—Jennings v. Marston, 92 S.E. 
821, 823, 121 Va. 79, 7 A.L.R. 856. 

4. Me.—State v. O’Connor, 49 Me. 
694, 600. 

5. U.S.—U. S. V. Suburban Motor 
Service Corporation, D.C.I11., 6 F. 
Supp. 798, 803. 
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6. Ind.—Certia v. University of 
Notre Dame, Du Lac, Ind., 141 N. 
E. 318. 320, 82 Ind.App. 642. 

7. U.S.—Central Warehouse Co. v. 
U. S.. 12 Ct.Cust.App. 663, 664. 

8. Ind.—Certia v. University of 
Notre Dame, Du Lac, Ind., 141 N. 
E. 318. 320, 82 Ind.App. 642. 

9. Me.—State v. O’Connor, 49 Me. 
694. 699. 

10. Ohio.—Slaughter v. State, 18 
Ohio App. 811, 312. 
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mon proceeding^ see Actions § 1 in Pocket Parts, 
also 12 C.J. p 205 note 6, ‘^common property” see 
the CJ.S, title Property § 6, also 12 C.J. p 206 
note 8 and as distinguished from ‘‘bonum vacans,” 
see Bonum 11 C.J.S. p 514 note 29, ^'common prop¬ 
erty, subject to usufructs” see the C.J.S. title Prop¬ 
erty § 2, also 50 C.J. p 740 note 79, '^common prosti¬ 
tute” see the CJ.S. titles Prostitution §§ 1, 2, also 
50 C.J. p 802 notes 44-46 and 12 C.J. p 206 note 
10, and Vagrancy § 2, also 66 G.J. p 403 note 93- 
p 404 note 10, ‘‘common railer and brawler,”^^ 
“common recovery” see the C.J.S. title Estates § 27, 
also 21 C.J. p 934 notes 42-50, and 12 G.J. p 206 
notes 13-19, “ ‘common reputation’ of ownership” 
see the G.J.S. title Property § 17, also 12 G.J. p 
206 note 21, “common rule ex parte,”^^ “common 
school” see the G.J.S. title Schools and School Dis¬ 
tricts § 1, also 56 G.J. p 167 note 10-p 168 note 32, 
“common school education” see the G.J.S. title 
Schools and School Districts § 1, also 56 G.J. p 169 
notes 33, 34, “common seal” see the G.J.S. title Cor¬ 
porations § 175, also 14 G.J. p 334 note 40-p 337 
note 73, and 12 G.J. p 209 note 1, “common seller 
of intoxicating liquors” see the G.J.S. title Intoxi¬ 
cating Liquors § 224, also 33 G.J. p 588 nettes 35-38, 
“common service” see the G.J.S. title Master and 
Servant § 349, also 39 G.J. p 661 note 16, “common 
source of titlc,”^^ “common stock” see the C.J.S. 
title Corporations § 216, also 14 G.J. p 409 note 
64-p 410 note 64%, “common surety” see the C.J.S. 
title Principal and Surety § 391, also 50 G.J. p 316 
note 49 [a], and 12 G.J. p 210 note 10, “common tip¬ 
pling house” see the G.J.S. title Disorderly Houses 


§ 4, also 18 C.J. p 1244 note 97 [a], and 12 C.J. p 
210 note 13, “common to all the king^s subjects” see 
the CJ.S. title Highways § 1, also 29 G.J. p 367 
note 72, “common traveling pace” see the G.J.S. 
title Highways § 247, also 29 GJ. p 670 note 47 
[a], and 12 GJ. p 210 notes 19-21, “common trav¬ 
erse” sec the G.J.S. title Pleading § 142, also 49 G.J. 
p 247 notes 57-77, “common usage” see Admiralty 
§ 141 b p 265 note 77, “common vouchee” see the G. 
J.S. title Estates § 27, also 12 G.J. p 210 notes 26, 
27, “common wall” see the G.J.S. title Party Walls 
§ 1, also 47 GJ. p 1324 notes 5, 11, “good common 
school education” see the G.J.6. title Schools and 
School Districts § 1, also 28 GJ. p 719 note 88, 
and “in common use.”i^ 

COMMONALTY. In American law, the body of a 
society or corporation, as disting^shed from the 
officers; also the body of people composing a mu¬ 
nicipal corporation, excluding the corporate offi- 
cers.^^ 

OOMMONANOE. The commoners^ or tenants and 
inhabitants, who have the right of common or com- 
moning in open ficld.^^ 

COMMONEES. Persons having a right of com¬ 
mon, distinguished from tenants in common, see the 
G.J.S. title Common Lands § 6, also 12 G.J. p 156 
note 34. 

COMMON JOUB EN PLEE DE TEBBE. Law 

French, common day in plea of land.^7 


11. Mass.—Commonwealth v. Foley. 
99 MasB. 497. 

12. Me.—BilUnicton v. Spraaue. 22 
Me. 84. 44. 

13. Cal.—^Dennlnx v. Oreen, 6 P.2d 
817. 318. 119 Cal.App. 102. 


Ky.—Bolin v. Buckhorn Coal & Lium- 
ber Co., 278 S.W. 164, 211 Ky. 847. 
Mo.—Pullen v. Hart, 238 S.W. 437, 
441, 293 Mo. 61. 

Va.— JenningB v. Marat on, 92 S.R. 

821, 823, 121 Va. 79. 7 A.L.R. 856. 
**Common grantor** contrasted see su¬ 
pra note 8. 


1C N.T.—People v. Bpstean, 170 N. 
Y.S. 68. 76. 102 MIbc. 476. 

la. Black UD. 

16. Black L.D., oltlnx CowelL 

17. Adams GIobb. 
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COMMON LANDS 

This Title includes lands held by numerous proprietors or by bodies corporate or politic for the gen¬ 
eral use of themselves or the public. 

Matteni not In this Title, treated elsewhere in this work, see lleseriptlve-Word Index 

Analysis 

§ 1. Definitions, nature, and history—p 595 

2. Creation—p 596 

3. Statutory provisions—^p 596 

4. Nature and subject-matter of rights of common—^p 596 

5. Proprietors—p 599 

6. - Who constitute—p 599 

7. - Incorporation—^p 600 

8. - Meetings and proceedings—^p 600 

9. - Records—p 601 

10. - Delegation of authority—^p 601 

11. Title to land—p 601 

12. - Confirmation by government—p 602 

13. - Sale or conveyance—^p 604 

14. C'ontrol, management, and use—^p 605 

15. Partition—p 606 

16. Extinguishment—p 607 

17. Actions—p 607 


§ 1. Definitions, Nature, and History 

Common, commons, or common lands, in a strictly 
legal sense, are those lands in which rights of common 
exist; popularly, the word **common’' denotes land left 
open for the common use of the inhabitants of a mu¬ 
nicipality. A right of common is a privilege which sev¬ 
eral persons have to the produce of lands or waters of 
another; it Is distinguishable from an estate in common. 

“Common,” “commons,” or “common lands,” in a 
strictly legal sense, may be defined to be those lands 
in which rights of common exist.^ Standing alone 


the terms are ambiguous, since the kind of enjoy¬ 
ment, and for what persons, cannot be understood 
without something more; but the surrounding cir¬ 
cumstances may be sufficient to remove the ambi- 
guity.2 In its popular sense the word “common” 
is used to denote pieces of ground left open for 
common or public use for the convenience and ac¬ 
commodation of the inhabitants of the town or mu¬ 
nicipality and a similar meaning has been given 
the word “commons” as used in statutes.^ The fact 


1. Sweet Li.D. 

Common field lot see infra 9 12. 

“The natural meaning of 'Common, 
or Waste, Land' is. Land belonging 
to the Lord of the Manor but over 
which other persons have incorporeal 
rights; the phrase does not, of it¬ 
self. Include Open Fields, e. g., Lam¬ 
mas Lands, over which divers per¬ 
sons have rights in severalty.”— 
Stroud Jud. D.—12 C.J. p 207 note 
38. 

Other terms and interests distin- 
guishsd 

(1) The term “common" by no 
rules of interpretation can be con¬ 
strued to mean a lot to be held by 
several as tenants in common, but 
as a lot in which several are to have 


common of some sort.—Knowles v. 
Nichols. 2 R.I. 198. 

(2) The terms “common fields" 
and "commons" art* of French origin 
and were used in the acts of Con¬ 
gress of June 13. 1812, c 99, May 26, 
1824, c 184, and Jan. 27, 1831, c 12, 
relating to title to such lands tn 
Louisiana Purchase territory, "com¬ 
mon field.«i" to designate fields cul¬ 
tivated outside a village by the in¬ 
habitants, in severally, although gen¬ 
erally under a common fence, and 
"commons" to designate a large body 
of land held in common and used for 
pasturage, fuel. etc.—St. Louis v. 
St. Louis Blast Furnace Co., 138 S. 
W. 641, 235 Mo. 1, 13. 

(3) "No man even moderately ac¬ 
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quainted with the history of the 
Spanish language, could believe, that 
a Spanish word [‘‘cslableclmiento"], 
derived from the Latin ‘stabilirrien- 
tum,’ or one which corresponded to 
the French word ‘establlssement,* 
would be u.sed for the English word 
'common.' "—Dent v. Bingham, 8 Mo. 
579, 692. 

2. N.H.—Newell v. Hancock, 35 A. 
253. 67 N.H. 244, 247. 

12 C.J. p 159 note 4 

3. Miss.—Jones v. Jackson, 61 So. 
466. 104 Miss. 449. 

12 C.J. p 159 note 5. 

Other deflnltloae see 12 C.J. p 169 
note 6 [a]. 

4. Mo.—St. Louis V. St Louis Blast 
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§ 1 

that lands were uninclosed was held insufBcient to 
bring them within the meaning of the word “com¬ 
mon/* as used in a statute ;•'* but the terms “com¬ 
mon lands** and “undivided lands** were said to be 
used interchangeably in a statute.® “Common** is 
distinguishable from “park/**^ and possesses a much 
more comprehensive meaning than the words “park** 
or “pleasure ground.’*® 

The term “common lands of the town” has been 
used in statutory provisions to designate lands held 
in common by the proprietors,® and has been con¬ 
strued not to mean the lands of individuals lying 
common and uninclosed.^® 

A “right of common*’ is a right or privilege which 
several persons have to the produce of the lands or 
waters of another.^^ It is distinguishable from an 
estate in common in that it is an incorporeal here¬ 
ditament and is a profit which a man has in the land 
of another, while an estate in common is a corporeal 
hereditament and is the land itself.^2 

History, Rights of common were originally in¬ 
tended for the benefit of agriculture, and for the 
support of the families and cattle of the cultivators 
of the soil. 13 Such rights have been said to be un¬ 
congenial with the genius of our government,I'l but 
they have been recognized in some states so, 
various specific lands have been declared to be com- 
mon.i® 


§ 2. Creation 

Common lands may be created by government grants 
or by appropriation of land for common purposes^ or by 
private deed. A right of common may be created by 
prescription only, or by either prescription or grant, de¬ 
pending on its kind, but, ordinarily, not by mere custom. 

Common lands may be created by government 
grant, either in general terms to the inhabitants of 
a parishi7 or to the trustees of a town,i® or by ap¬ 
propriation of lands specifically for certain com¬ 
mon purposes,!® of course, the government owns 
them,^® or may be created by appropriate words in 
a deed by a private party.^i A right of common 
may be created by prescription only, or by either 
prescription or grant, depending on its kind.22 It 
cannot, however, arise out of a mere custom or user 
not amounting to a prescriptive right,^3 except in 
the case of a copyhold tenant against his lord, or 
where the party pleading is a stranger to the title.^^ 

Statutory provisions affecting common lands arc 
considered in the appropriate sections of this Title. 

§ 3. Statutory Provisions 

Examine Pocket Parts for later cases. 

§ 4. Nature and Subject-Matter of Rights of 
Common 

a. In general 

b. Particular kinds of commons 


Furnace Co., 138 S.W. 641, 235 Mo. 
1, 13—State v. McHcynolds, 61 Mo. 
203, 210—State v. llellflower, 108 
S.W. 117, 129 Mo.Api>. 138, 143. 

12 C.J. p 159 note 6 [bj. 

5. Ohio.—Ferffumn v. Miami Pow¬ 
der Co., 9 Ohio Cir.Ct. 445, 6 Ohio 
Cir.Dec. 408. 

0. N.Y.—Southampton v. Belts, 47 
N.Y.S. 697. 21 App.Div. 435, affirm¬ 
ed 57 N.E. 762, 163 N.Y. 454. 

7. N.Y.—Buffalo, etc., R. Co. v. Iloy- 

er. 132 N.Y.S. 31, 34, 147 App.Div. 
205. - 

8i Mo.—Goode v. St. Bouis, 20 S.W. 

1048, 113 Mo. 257, 270. 

**Pnbllo tgnareB and commoni’' 

But the words “public squares and 
commons" have been held to convey 
the same Idea as the word "park" or 
"parks."—Woodard v. Des Moines, 
165 N.W. 313, 314, 182 Iowa 1102. 

9. N.Y.—Southampton v. Betts, 47 
N.Y.S. 697. 21 App.Div. 436, affirm¬ 
ed 67 N.E. 762, 163 N.Y. 454. 

la Me.—Cutts V. Hussey, 15 Me. 
237, 241. 

11. N.Y.—Van Rensselaer v. Rad- 
cliff, 10 Wend. 629, 649, 26 Am.D. 
582. 

12 C.J. p 160 note IS. 


12. Pa-~Cr.‘!wford v. Neff, 8 Walk 
67. 61. 

Profits A prendre as right in nature 
of easement see the C.,T S. tille 
Ea.semen1s, S 3, also 19 C.J. p 870 
note 99-p 871 note 37. 

13. N.Y.—Van Rensselaer v. Rad- 
eliff, 10 Wend. C39, 649, 25 Am.D. 
582. 

"These common rights . . . 

were at one time thought to be es¬ 
sential to the prosperity of agricul¬ 
ture.”—Van Rensselaer v. RadclifT, 
supra. 

14. N.Y.—Van Rensselaer v. Rad- 
cliff, supra. 

12 C..I. p 160 note 17. 

15. Mass.—Jeffries Neck Pasture v. 
Ipswich, 26 N.E. 239, 153 Ma.ss. 42. 

12 C.J. p 160 notes 17 La], 18. 

16. Particular lands held common 

(1) Catskill patent.—Deyman v. 
Abcel, 16 Johns., N.Y., 30. 

(2) Lands in the city of Hudson. 
— Watts V. Coffin, 11 Johns., N.Y., 
495. 

(3) Lands under the waters of Me- 
cox Bay, Long Island, New York.— 
Southampton v. Mecox Bay Oyster 
Co., 12 N.Y.St. 614, affirmed 22 N.E. 
387, 116 N.Y. 1. 

(4) Town of Guilderland.—Van 
Rensselaer v. Radcllff, 10 Wend., N. 
Y., 639, 25 Am.D. 582. 
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(5) Town of Livingston.—Livings¬ 
ton V. Ten Broeck, 16 Johns., N.Y., 
14, 8 Am.D. 287. 

17. Eng.—Chilton v. London Corp., 
7 Ch.D. 735—Rivers v. Adams, 3 
Ex.n. 361. 

18. N.Y.—Southampton v. Mecox 
Bay Oyster Co., 12 N.Y St. 514. 616, 
affirmed 22 N.E. 387. 116 N.Y. 1. 

12 C.J. p 161 note 23. 

19. Pa.—Bell v. Ohio, ete., R. Co., 
26 Pa. 161, 64 Am.D. 687. 

12 C.J. p 161 note 24. 

20. Conn.—State v. Taff, 37 Conn. 
392. 401. 

12 C.J. p 161 note 26. 

21. Eng.—Hall v. Byron, 4 Ch.D. 667 
—Clements v. Lambert, 1 Taunt. 
205, 127 Reprint 811. 

22 . N.Y.—Van Rensselaer v. Rad- 
cliff, 10 Wend. 639, 25 Am.D. 582— 
Watts V. Coffin, 11 Johns. 495. 

Creation of profits 0 prendre see the 
C.J.S. title ElasementH fi 3. also 19 
C.J. p 871 notes 30-37. 

Particular kinds of commons see in¬ 
fra S 4 b. 

23l N.Y.—Smith v. Floyd, 18 Barb. 

622 — Post V. Pearsall, 22 Wend. 
425, affirming 20 Wend. 111. 

12 C.J. p 161 note 28. 

24k N.Y.—Post V. Pearsall, supra. 
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a. In General 

A right of common is an incorporeai hereditament of 
the kind called a profit, and runs with the iand to which 
It Is annexed. It is apportionable wherever admeasura- 
ble, but cannot be apportioned where apportionment 
wouid increase the burden of the servient estate. 

A right of common is in nature an incorporeal 
hereditament of the kind called a profit,25 and runs 
with the land to which it is annexcd.25 It is ap- 
portionable wherever it is admeasurable; but it can¬ 
not be apportioned where to do so would increase 
the burden of the servient estate.27 In the case of 
a common afipendant, where a commoner purchases 
a part of the land in which he has common, or 
where he alienates a part of the land to which the 
common is appendant, the common is apportion¬ 
ed ;25 but this is true in the case of a common ap¬ 
purtenant only where a portion of the land to which 
the common is appurtenant is alienated,29 since, as 
appearing in § 16 infra, where a commoner pur¬ 
chases a part of the land in which he has common 
appurtenant, such common is extinguished. It has 
been held that the public has no right of common 
in highways.25 

Particular kinds of commons are considered in 
subdivision b infra. The nature and subject matter 
of profits a prendre are considered in the C.J.S. 
title Easements, § 3, also 19 C.J. p 870 note 99-p 
871 note 37. 

Limitation of right. A grant in general terms of 
rights in common is held to give such rights accom¬ 
panied by their usual limitations so, rights in 
common may be limited by conflicting rights.22 


b. Particular Kinds of Oommons 

(1) ' Common of pasture 

(2) Other commons 

(ly Common of Pasture 

Common of pasture Is a right In common with oth¬ 
ers to feed beasts on another's lands. It may be ap¬ 
pendant, appurtenant. In gross, because of vicinage, or 
sans nombre; and it extends to the whole common. 

Common of pasture is a right in common with 
others lo feed beasts on lands of another.23 It is 
ordinarily of four sorts, appendant, appurtenant, in 
gross, and because of vicinage and it is distin¬ 
guishable from other rights of common in that it 
extends tc the whole common and not merely to 
those parts where the product is found.35 At com¬ 
mon law a mere failure to inclose land docs not 
confer a right of common pasture.®® 

Common appendant. Common of pasture ap¬ 
pendant is a right annexed to the possession of ara¬ 
ble land, by which the owner is entitled to feed his 
beasts on the lands of another, usually the owner 
of the manor of which the lands entitled to com¬ 
mon are a part.®*^ This kind of common must have 
existed from time immemorial, and can be claimed 
by prescription only;®® it is appendant to arable 
land alone,®® and can be claimed for no beasts but 
such as arc commonable, that is, beasts of the plow, 
such as horses or oxen, or such as manure the 
ground, as kine or sheep."^® 

Common appurtenant. Common of pasture ap¬ 
purtenant as distinguished from other kinds of com¬ 
mon of pasture is a landowner’s right of ])asturage 
independent of the propinquity of the lands, found¬ 
ed on a grant or prescription.^^ It may be created 


25. N.Y.—Smith v. Floyd, 18 Barb. 
522. 

12 C.J. p 161 note 29. 

26. Pa.—Western Unlv. v. Robinson, 
12 Sere. & H. 29. 

27. R.I.—Hall V. Lawrence, 2 R.I. 
218, .57 Am.D. 715. 

12 C.J. p 171 notes 53, 57. 
Oonveyanoe to outsider 
Where by operation of law a right 
in common devolves on several, one 
cannot convey his right to an outside 
party, but all may Jointly convey.— 
Van Rensselaer v. RadclifT, 10 Wend., 
N.Y., 639, 25 Am.D. 582—12 C.J. P 
171 note 58. 

28. Pa.—Bell v. Ohio, etc., R. Co., 
26 Pa. 161, 64 Am.D. 687—Carr v. 
Wallace, 7 Watts 394. 

R.I.—Hall V. Lawrence, 2 R.I. 218, 
57 Am.D. 716. 

''Appendant" defined see Appendant 
6 C.J.S. p 73. 

Particular commons appendant see 
infra 8 4 b. 


29. Pa.—Bell V. Ohio, etc., R. Co., 
25 Pa. 161, 64 Am D. 687—Carr v. 
Wallace, 7 Watts 394. 

K.I.—Hall V. Lawrence, 2 R.I. 218, 57 
Am.D. 715. 

Cross references: 

"Appurtenant" defined see Appur¬ 
tenant 6 C..1.S. p 139. 

Basements appurtenant see the C. 
J.S. title Basements, 8 4, also 19 
C.J. p 865 note 33-p 866 note 48. 
Particular commons appurtenant 
see infra fi 4 b. 

30. Ind.—Beeson v. Tice, 45 N.B. 
612, 46 N.E, 154, 17 Ind.App. 78. 

Wls.—Harrison v. Brown, 5 Wis. 27. 

31. Eng.—Benson v. Chester, 8 T.R. 
396, 101 Reprint 1453. 

12 C.J. p 161 note 38. 

32. Eng.—Bateson v. Green, 6 T.R. 
411, 101 Reprint 230. 

12 C.J. p 161 note 39. 

33. N.Y.—Van Rensselaer v. Rad- 
cliff, 10 Wend. 639, 649, 26 Am.D. 
682. 


34. N.Y.—^Van Rensselaer v. Rad- 
el i IT, supra. 

35. Sweet L.D. 

36. Tex.—Davis v. Davis, 7 8.W. 
826, 70 Tex. 123. 

37. N.Y.—Smith v. Floyd, 18 Barb. 
522, 527. 

38. N.Y.—Van Rensselaer v. Rad- 
clilT, 10 Wend. 639, 25 Am.D. 582. 

12 C.J. p 162 note 53. 

39. N.Y.—Van Rensselaer v. Rad¬ 
clifT, supra. 

40l N.Y.—Van Rensselaer v. Rad¬ 
clifT, supra. 

41. N.Y.—Van Rensselaer v. Rad¬ 
clifT, supra. 

Pa.—Bell V. Ohio, etc., R. Co., 26 
Pa. 161, 64 Am.D. 687. 

12 C.J. p 162 note 57. 

Common appendant and appurtenant 
dletlngulehed 

"The estate here granted . . . 

[is] of that species which are de¬ 
nominated appurtenant, and not ap- 
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by grant and may be annexed to any kind.of land, 
whether arable or not,^^ and may extend to beasts 
not commonable,although it is confined to beasts 
having some relation to the lands to which the right 
is appurtenant.^^ 

Common in gross. Common in gross is personal, 
unconnected with any ownership in land, and may 
arise by deed or by prescription.^® 

Common of vicinage. Common per causa de vic¬ 
inage is a right of the inhabitants of adjoining 
towns to have their beasts stray interchangeably in 
the waste lands of eaoh.^® It extends only to cat¬ 
tle levant and couchant on the lands of such 
towns,and is not confined to commonable 
beasts;^® it cannot exist unless there arc contigu¬ 
ous townships the inhabitants of which, seeking to 
excuse a trespass for that cause, have common 
rights of pasturage appendant, appurtenant, or in 
gross, in the towns where they reside.^® 

Common sans nombre, otherwise called common 
without stint, is a right of common without limit to 
the number of cattle grazed.®® 

(2) Other Commons 

The commons of dlaging, estovers, fowling, piscary, 
shack, turbary, and seaweed are limited to those parts of 
the land where the product Is found. 

Rights of common other than pasture differ from 
common of pasture in being limited to those parts 
of the land where the product is found, while com¬ 
mon of pasture extends to every place across which 
the cattle may wander in search of food, although 
there may be no pasture there. 


Digging. Common of digging or common in the 
soil, which is the right to take for one's own use 
part of the soil or minerals in another’s lands, is of 
a very similar nature to common of estovers and of 
turbary,®^ and carries with it, as a necessary inci¬ 
dent, the right to enter upon the land and there to 
do all that is necessary and usual for the full enjoy¬ 
ment of the right.®® A grant of common in “build¬ 
ing stones” includes all purposes for which such 
material, in the progress of time and the arts, may 
be made useful.®^ 

Estovers. Common of estovers % is the right a 
tenant has of taking necessary wood and timber 
from the woods of the lord for fuel, fencing, and 
the like.®® Estovers, which term is synonymous 
with the Saxon word “bote.” sometimes written 
“boot,”®® are of three classes: (1) Housebote,®^ 
sometimes termed “fircbotc,”®* which is a suffi¬ 
cient supply of wood to repair, or burn in, the house. 

(2) IMowbote®® and cartbote,®® which are wood for 
making and repairing instruments of husbandry; 

(3) Haybote®^ or hedgebote,®® which is wood for 
the repairing of hays, hedges, or fences. Common 
of estovers may be either appendant or appurte¬ 
nant,®® and may be claimed either by grant or by 
prescription.®^ It cannot be divided,®® and, as aj)- 
pears in § 16 infra, is extinguished by partition gen¬ 
erally. 

Foxvling. A common of fowling is a right to 
take wild fowl from the land of another.®® 

Piscary. Common of piscary is the right of fish¬ 
ing in waters belonging to another,®*^ and is to be 


pendant, between which there are i 
many essential difTerences. The 
former docs not arise from any con¬ 
nection of tenure, and may be cre¬ 
ated by gnrant. or claimed by pre¬ 
scription; whereas the latter can 
only arise from prescription.”— 
Watts V. Coffin. 11 Johns., N.Y., 49fi. 
488. 

42. N.Y.—Van Rensselaer v. Rad- 
clifC, 10 Wend. 639, 25 Am.D. 582. 

43. 2 Blackstone Comm, p 33. 

44. Eng.—Baylls v. Tyssen-Ara- 
hurst, 6 Ch.D. 500—Cheesman t. 
Hardham, 1 B. & Aid. 706. 106 Re¬ 
print 260. 

12 C.J. p 162 note 60. 

46. N.J.—Mitchell v. D’Olier, 63 A. 

467. 68 N.J.Law 376, 69 J...R.A. 949. 
N.Y.—Smith v. Floyd. 18 Barb. 522, 
527—Van Rensselaer v. Hadclilf, 10 
Wend. 689. 26 Am.D. 682. 

12 C.J. p 162 note 64. 

BJasements in i?ros8 see the C.J.S. 
title Easements 8 4, also 19 C.J. 
p 866, note 49-p 868 note 77. 


4i6. N.Y.—Smith v. Floyd, 18 Barb. 

522. 

12 C.J. p 162 note 61. 

47. Enjf.—Corbet's Case, 7 Coke 5a. 
12 C.J. p 162 note 62. 

48b 2 Blackstone Comm, p 33. 

49. N.Y.—Smith v. Floyd. 18 Barb. 

522. 

6a Black L.D. 

61. Sweet L.D. 

Common of pasture erenerally see su¬ 
pra 8 4b (1). 

62. Black L.D. 

53. Mass.—Green v. Putnam, 8 

Cush. 21, 28. 29. 

64. Mass.—Green v. Putnam, supra. 
12 C.J. p 163 note 71. 

66b N.Y.—^Van Rensselaer v. Rad- 
cliff. 10 Wend. 689, 25 Am.D. 582. 

66. 2 Blackstone Comm, p 36. 

9 C.J. p 142 note 62. 

87. Iowa.—^Anderson v. Cowan. 101 
N.W. 92. 125 Iowa 269, 68 L.R.A. 
641, 106 Am.S.R. 803. 
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se. Black I..D. 

69. Iowa.—Anderson v. Cowan, su¬ 
pra. 

ea Black L.D. 

61. Iowa.—^Anderson v. Cowan, su¬ 
pra. 

62. Black L.D. 

33. N.Y.—Van Rensselaer v. Rad- 

cliff, 10 Wend. 639, 25 Am.D. 682. 
04. N.Y.—^Van Rensselaer v. Rad- 

cliff, supra. 

Olvsn bsr laass 

"Reasonable estovers” irlven by 

lease.—Watts v. Coffin, 11 Johns., 
N.Y., 496. 

66. N.Y.—Van Rensselaer v. Rad- 

cliff, 10 Wend. 639, 649. 26 Am.D. 
582. 

12 C.J. p 171 note 67 [a]. 

6a Black L.D. 

67. U.S.—Hardin v. Jordan. Ill., 11 
S.Ct. 808. 838, 140 U.S. 371, 85 L. 
Ed. 428. 

N.Y.—Van Rensselaer v. Radcllff, 10 
Wend. 639, 649, 26 Am.D. 582. 
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distinguished from a common fishery.** 

Seaweed, There may be a commonable right to 
take seaweed from a beach,** which right, although 
appurtenant to the estate, is apparently not confined 
to the use of the dominant tenement.'^* Where an 
easement to take seaweed from a beach exists, the 
right of common to seaweed follows changes of po¬ 
sition of the beach.^^ 

Shack, Common of shack is a species of common 
by vicinage, prevailing in the counties of Norfolk, 
Lincoln, and Yorkshire, in England, being the right 
of persons occupying lands lying together in the 
same common field, to turn out their cattle after 
harvest to feed promiscuously in that field.^2 

Turbary, Common of turbary is the liberty of 
furf on another’s ground.It cannot be 
appendant or appurtenant to land, but to a house, to 
be spent there.*^^ 

§ 5. Proprietors 

Statutes creating or regulating proprietaries are con¬ 
clusive upon them. *‘Commoner8/’ in early colonial his¬ 
tory, were persons owning undivided tracts as tenants In 
common by virtue of a government grant; in English 
law, they are persons having a right of common. 

In general, statutory provisions creating or reg¬ 
ulating proprietaries of common lands are conclu¬ 
sive upon them.*^* 

Commoners, as that word generally is used in the 
real estate law of the colonial history of Massachu¬ 
setts, describes those who owned undivided tracts 
of land as tenants in common by virtue of a grant 


S6 

from the government to several persons, usually for 
purposes of settlement and the establishment of a 
town."^* 

In English law, commoners are persons having a 
right of common, so-called because they have a 
right to pasture on the waste, in common with the 
lord.'^^ 

Horses have been referred to as free commoner 
under a township rule or regulation."^* 

§ 6. -Who Constitute 

Those constituting the proprietary must be certaini 
but rights of common may be granted to a governmenta> 
division, in its corporate capacity, In trust for the In 
habitants. The personnel of the proprietary is indis¬ 
putable after a long period. 

Those constituting the proprietary must be cer¬ 
tain and not general in number; thus, those inhab¬ 
iting a certain neighborhood or village cannot ac¬ 
quire a right in common, either by grant"^® or by 
prescription;*® nor can the inhabitants of a na¬ 
tion acquire such right.*^ Such object, however, 
can be effected by a grant to a governmental divi¬ 
sion, in its corporate capacity, of rights in common 
in trust for the use of the inhabitants,*2 or to cer¬ 
tain persons named, with their associates, for com¬ 
mon purposes.** The fact of membership in the 
proprietary cannot be disputed after the lapse of a 
considerable period of time, such as fifty*^ or thir¬ 
ty*® years, but it has been controverted after lapses 
of nine** and twelve*"^ years. 

A statute defining the proprietary is controlling.** 


68 .. N.J.—^Albriprht v. Sussex County 
Lake, etc., Commn., 53 A. 612, 68 
N.,T.Law 523, reversed on other 
grounds 67 A. 398, 71 N.J.Law 303, 
108 Am.S.R. 749, 69 L.R.A. 768, 2 
Ann.Cas. 48. 

Hut it has been said that “the 
right of fishing in public w'aters 
is common to the public . . . 

[and] is what was known at com¬ 
mon law as a ‘common of piscary.’ ’’ 
—Ne-Bo-Shone Ass’n v. Hogarth, D. 
C.Mich., 7 F.Supp. 885. 890. 

"Common fishery" defined see the C. 
J.S. title Fish § 1, also 26 C.J. p 
59G notes 39, 40. 

66 . U.S.—^Knowles v. Nichols, C.C. 

R.I.. 14 P.Cas.No.7.897, 2 Curt. 671. 
12 C.J. p 163 note 79. 

70. Mass.—Phillips v. Rhodes, 7 
Mete. 322, 324. 325. 

12 C.J. p 163 note 80. 

Tl. Mass.—Phillips v. Rhodes, su¬ 
pra. 

12 C.J. p 163 note 81. 

7ft. Black L.D. 

ift. N.y.—Van Rensselaer v. Rad- 
clift, 10 Wend. 639, 26 Am.D. 682. 


74. Rng.—Tyrringham’s Case, 4 
Coke 36b. 37a. 76 Reprint 973, 10 
KRC 252, quoting Atty.-Gen. v. 
Reynolds. [1911] 2 K.B. 888, 920. 

75. Mass.—Folger v. Field, 3 Cu.sh. 
336. 

N.Y.—Appley v. Montauk, 38 Barb. 
275. 

12 C.J. p 166 note 24. 

76. Mass.—Inhabitants of Ipswich 
v. Proprietors of Jeffries Neck 
Pasture, 106 N.E. 169, 218 Mass. 
487. 

77. Black L.D. 

78. Mich.—Williams v. Michigan 
Cent. R. Co., 2 Mich. 269, 66 Am. 
D. 69. 

79. Mass.—Worcester v. Green, 2 
Pick. 425—Thomas v. Marshfield, 
10 Pick. 364, 365. 

12 C.J. p 164 note 85. 

aa N.Y.-—Smith v. Floyd, 18 Barb. 
622—Post v. Pearsall, 22 Wend. 
426, affirming 20 Wend. 111. 

81. N.Y.—Pearsall v. Post, 20 Wend. 

Ill, 126, affirmed 22 Wend. 425. 

12 C.J. p 164 note 87. 
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82. Conn.—Brower v. Wakeman, 89 
A. 913, 88 Conn. 8. 

12 C.J. p 164 note 88. 

"The use could not be executed in 
the inhabitants of the town n» indi¬ 
viduals, because, being constantly 
changing and fluctuating, they could 
not take and hold the legal estate in 
succe.ssion; but the town in its cor¬ 
porate capacity could take the grant 
and hold It in trust, the beneficial 
use being in those who, from time to 
time, should become inhabitants of 
the town.”—Green v. Putnam. 8 
Cush., Mass., 21, 28. 

8& N.Y.—Denton v. Jackson, 2 

Johns.Ch. 320. 

84. Mass.—Jeffries Neck Pasture v. 
Ipswich, 26 N.E. 239, 153 Mass. 
42. 

86 . Me.—Brackett v. Persons Un¬ 
known. 53 Me. 228—Copp v. Lamb, 
12 Me. 312. 

86 . Mass.—Stevens v. Taft, 8 Gray 
487. 

87. Mass.—Kilborn v. Re wee, 8 

Gray 416. 

88. Ill.—Haps V. Hewitt, 97 Ill. 498. 
12 C.J. p 164 note 90. 
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§ 7. Incorporation 

Incorporation of proprietors of common lands has 
taken place under state and federal statutes; and pro¬ 
prietors of townships have been regarded as corporations 
even in the absence of a statute expressly so declaring 
them. Under one statute, such a corporation ceases to 
exist a specified time after final division of its common 
property. 

Incorporation of proprietors of common lands has 
taken place under a state statute,*® and by acts of 
congress relating to Indians;®® and “the original 
proprietors of townships’* have been regarded as 
corporations, in some instances, even in the absence 
of a statute expressly declaring them to be such.®^ 
Grants from the sovereign to certain individuals and 
their associates, heirs, successors, and assigns have 
been construed to confer on the grantees capacity to 
take and hold in a corporate character the common 
lands granted.®® 

Proof. The validity of the organization of the 
proprietors should be proved by extrinsic evidence 
of all vital facts,®® except in the case of an ancient 
proprietary whose doings have been long acquiesced 
in, where proof of the existence of a de facto or¬ 
ganization is sufficient.®^ 

Termination. Under at least one statutory pro¬ 
vision, a corporate body as proprietor of common 
lands does not continue to exist more than ten years 
after the final division of its common property.®® 
The principle that mere nonuser of a franchise docs 
not operate to surrender the charter or extinguish 
the corporation is inapplicable to such a corpora¬ 
tion.®* 

§ 8. - Meetings and Proceedings 

a. In general 

b. Notice 


a. In General 

Proceedings of proprietors Incorporated by statute 
are governed thereby. Meetings need not be held In the 
state where the lands lie; and partial action on a sub¬ 
ject named In the notice does not preclude further ac¬ 
tion thereon at adjournments. 

Where proprietors are by statute incorporated, 
the statute must govern their proceedings.®'^ Where 
a meeting was called and held and no obj'ection as 
to the regularity of the proceedings was made at 
the time, an anterior irregularity, provable only by 
parol, cannot vitiate the proceedings.®* Partial ac¬ 
tion taken on a subject enumerated in the notice 
does not preclude further action on the same subject 
at adjournments of the same meeting.®® 

Place of meeting. There seems to be no reason 
why meetings of proprietors should necessarily be 
held in the state where the lands lie.^ 

b. Notice 

Legal notice of meetings Is required, but the fact of 
notice need not appear by the records. The notice 
should be according to statute or the vote authorizing 
the meeting and the warrant for the notice. A meetlna 
may act on any subject of which notice is given. 

Legal notice of meetings of proprietors must be 
given, otherwise any action taken at such meetings 
is illegal.® Action taken at a meeting not properly 
warned may, however, be ratified at a subsequent le¬ 
gal meeting;® and the fact of notice need not nec¬ 
essarily appear by the records themselves.^ 

Form and contents. The notice calling a meet¬ 
ing of proprietors should be given exactly accord¬ 
ing to the statute® or the vote authorizing the call¬ 
ing of the meeting of such proprietors and the war¬ 
rant for the notice of the meeting.® Such notice 
should ordinarily set forth sufficiently all matters 
which it is proposed to bring before the meeting,^ 


89. Me.—Chamberlain v. Bussey, 6 
Me. 164. 

90. Ill.—Haps V. Hewitt, 97 111. 498 
—Lavelle v. Strobel, 89 III. 370. 

12 C.J. p 164 note 94. 

91. N.H.—Atkinson v. Bemls. 11 N. 
H. 44—Coburn v. Ellen wood, 4 N. 
H. 99. 

98. Ill.—Kaskaskia v. McClure, 47 
N.E. 72, 167 Ill. 23. 

N.Y.—North Hempstead v. Hemp¬ 
stead, 2 Wend. 109—Denton v. 
Jackson, 2 Johns.Ch. 320. 

93. Me.—Brackett v. Persons Un¬ 
known, 53 Me. 228. 

12 C.J. p 164 note 97. 

94. Mass.—Jeffries Neck Pasture v. 
Ipswich, 26 N.E. 239, 163 Mass. 42. 

95 . Mass. — Adams v. Hannah, 166 
N.E. 32, 266 Mass. 101—Adams v. 
Hannah, 168 N.E. 330, 261 Mass. 
126. 


90. Mass.—Adams v. Hannah, supra. 

97. Vt.—Woodbrid&e v. Addison, 6 
Vt. 204. 

12 C.J. p 164 note 98. 

Proceeding’s by persons without title 

Proceedings taken in assumed pur¬ 
suance of a statute authorizing the 
proprietors, by a vote taken at a le¬ 
gal meeting, to sell their estate, have 
been held Invalid, where the persons 
so acting had no title or interest in 
the corporation at the time of their 
action.—Adams v. Hannah, 165 N.E. 
32, 266 Mass. 101. 

98. Me.—Dolloff V. Hardy, 26 Me. 
646. 

Mass.—Thayer v. Stearns, 1 Pick. 
109, distinguished in Perry v. 
Dover, 12 Pick. 206. 

12 C.J. p 164 note 99. 

99. Me.—Farrar v. Perley, 7 Me. 
404. 

12 C.J. p 166 note 2. 
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1. Me.—Copp V. Lamb. 12 Me. 312. 
8. N.H.—Goulding v. Clark, 34 N.H. 
148. 

Vt.—Woodbridge v. Addison, 6 Vt. 
204. 

12 C.J. p 165 note 4. 

Published notice 

N.H.—Goulding v. Clark, 34 N.H. 148. 

3. Me.—Dolloff V. Hardy, 26 Me. 646. 
12 C.J. p 164 note 1. 

^ Vt.—Stedman v. Putney, N. 

Chlpm. 11. 

5. Me.—Evans v. Osgood. 18 Me. 

213. 

12 C.J. p 165 note 7. 

6l N.H.—Goulding v. Clark, 34 N.H. 
148. 

12 C.J. p 165 notes 8, 9. 

7. Me.—Evans v. Osgood, 18 Met 

213. 

12 C.J. p 165 note 10. 
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A meeting may legally act on any subject of which 
notice is substantially given.^ 

§ 9. — Records 

Records of proprietors are presumed correct when 
they are ancient; otherwise they are not competent to 
prove the validity of proceedings set forth, although in 
the absence of objection to the legality of the proceed¬ 
ings set forth they will be presumed to have conformed 
to the statutes. 

The records of the proprietors are presumed to 
be correct, and statements therein contained cannot 
be controverted, when they are, properly speaking, 
ancientbut otherwise the records themselves may 
not be competent to prove the validity of the pro¬ 
ceedings therein set forth.^® While the records 
have been required to show that the jirocecdings 
taken conformed to the statute,in the absence of 
objection to their legality it will be presumed that 
the proceedings set forth in the records conform to 
the statutes then in force.^- 

Records may be legally made up, by a clerk com¬ 
ing into office, from minutes made by his predeces¬ 
sor 

§ 10. - Delegation of Authority 

Individual proprietors, not duly authorized, cannot 
bind the proprietary, unless it ratifies their acts. 

Unless acting under authority obtained at a legal 
meeting of the proprietary, individual pro^irietors or 
trustees cannot in any way bind all,^^ although rat¬ 


ification by acquiescence may bind the proprietary.^® 
§ 11. Title to Land 

A right of common has been held a *‘tltle'’ to land, 
under a compensation statute. The mere incorporation 
of proprietors gives title to common lands. Ordinarily the 
inhabitants of a municipality to which title Is granted 
take no title as individuals. Title in common is taken 
subject to previously authorized uses, and may be divest¬ 
ed by legislative act or by Judgment. 

A right of common has been held a “title*^ to 
land within a statute providing for the payment of 
compensation to one having legal title to land for in¬ 
jury thereto.^® 

The mere incorporation of proprietors of com¬ 
mon lands, without any corporate act done, gives ti¬ 
tle to the common lands.i'^ Ordinarily, where the 
title is invested in a municipality by legislative 
grant, the inhabitants thereof as individuals take 
no legal title, but acquire only such rights as are 
incident to a residence in a municipality having the 
ownership of such property however, because 
of the limited characteristics of early towns, some 
early legislative grants are construed not as grants 
to the town in its corporate capacity, but to the 
inhabitants as individuals to hold as tenants in com- 
mon.^^ I'ltle to lands within the limits of a town, 
never granted either to the town or to any individu¬ 
als, is held by the town by virtue of its establish¬ 
ment and existence as a municipal corporation, for 
public uses with power by vote of the freeman to 
divide thcm,2^> and subject to the paramount power 


Banueratlon la application for call- 
iner of meetinflf 

The questions t<» be considered at a 
meeting- of the proprietors of land 
may be enumerated in the applica¬ 
tion to a justice of the peace for the 
calling of the meeting, and, if the 
application is annexed to the war¬ 
rant, the enumeration will be ns ef¬ 
fective as if it had been pari icularly 
set out in the warrant itself.—Wil¬ 
liams College V. Mallett, 12 Me. 398. 

8 . Mass.—Coffin v. Lawrence, 9 N.E. 
6. 143 Mass. 110. 

12 C.J. p 165 note 11. 

9. Me.—Brackett v. Persons Un¬ 
known. 53 Me. 228. 

Mass.—Jeffries Neck Pasture v. Ips¬ 
wich, 26 N.E. 239, 153 Mass. 42. 
Vt.-—Beach v. Pay. 46 Vt. 337. 

12 C.J. p 166 note 14. 

Record proof of division see infra S 
15 a. 

Ownership of shares 

But records forty years old, show¬ 
ing that a meeting was called and 
held upon the petition of one who 
represented himself to be the owner 
of a certain number of shares, are 
not evidence, as against a stranger, 
that the petitioner was then the 
owner of the number' of shares 


claimed.—Goulding v. Clark, 34 N.H. 
148. 

10. Mass. -- Kilborn v. Hewee, 8 
Gray 415—Stevens v. Taft, 3 Gray 
487. 

12 C.J. p 165 note 15. 

11. Vt.—Doe V. Lawrence, 1 D. 
Chipm. 103. 

19. Me.—Long Wharf v. Palmer, 37 
Me. 379. 

12 C.J. p 165 note 17. 

13. Me.—Dollolf v. Hardy, 26 Me. 
545. 

14. N.IT.—Allen v. Woodward, 22 N. 
H. 544. 

12 C.J. p 165 note 21. 

Contract of agistment held beyond 
powers of trustees.—Appley v. Mon- 
tauk, 38 Barb.,N.y., 275—12 C.J. p 
165 note 21 [a]. 

16. Vt.—Woodbridge v. Addison, 6 
Vt. 204. 

16. Mass.—Thomas v. Marshfield, 10 
Pick. 364, 366. 

17. Mass.—Jeffries Neck Pasture v. 
Ipswich, 26 N.E. 239, 153 Mass. 42. 
45. 

12 C.J. p 166 note 36. 

Act vesting control in trustees 
An act incorporating proprietors 
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and providing for control of the 
lands by trustees does not, however, 
give title to the trustees. 

Hi.—Kaskaskia v. McClure, 4 7 N.E. 
72, 167 Ill. 23. 

N.y.—Appley v. Montauk. 38 Barb. 
275. 

12 C.J. p 166 note 37. 

Questioning corporate title 

Where proprietors having a doubt¬ 
ful title organized under u statute, 
and their title was sub.sequently ^’on- 
(Irmed by the only parties who had 
.any interest to question it. and they 
afterward continued to act in their 
coriiorate capacity and ratified, by a 
formal vote, all their preceding acts. 
It was not competent for stningers 
or for the individual proF>rie1ors, or 
their heirs or assignees, to question 
their corporate powers or the inter¬ 
ests held under them. — Copp v. 
Lamb, 12 Me. 312. 

18. Ill.—Kaskaskia v. McClure, 47 
N.E. 72, 167 Ill. 23. 

19. Mass.—Bates v. Town of Cohas- 
set, 182 N.E. 284. 28U Mass. 142. 

80. Mass.—Bates v. Town of Cohas- 
set, supra. 

12 C.J. p 166 note 27 [a]. 
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of the general court to grant them at its discre- 
tion.2i 

Title in common is taken subject to such legiti¬ 
mate uses as may have been previously authorized .22 
Under a legislative grant the proprietors take only 
what is expressly granted.28 Title may be divested 
by legislative act,24 or by a judgment rendered in 
accordance with a proviso in the grant.25 Property 
conveyed to proprietors cannot be regranted by the 
grantor, after disseizin, before the proprietors were 
capable of taking, without the consent of the pro- 
prietors.26 Where land appropriated to the public 
as common has been accepted by the public, or 
where individuals have purchased lots adjoining 
land so appropriated under the expectation excited 
by its proprietors that it should so remain, the pro¬ 
prietors cannot resume their exclusive owncrship.27 

§12. - Confirmation by Government 

A statutory confirmation of title takes effect from 
the date of Its passage. Ordinarily it takes precedence 
over all subsequent titles and confirmations of title. The 
federal Act of 1812, as supplemented by that of 1824, con¬ 
firming rights, titles, and claims to common lands in 
towns or villages In the territory of Missouri, was a 
grant, proprlo vigore. 

The legislature may confirm title in commoncrs,28 
and such confirmation may be conditional. 2 A con¬ 


firmation of the title does not relate back, but takes 
effect from the date of its passage;*® accordingly, 
a statutory confirmation of title takes precedence 
over all subsequent titles,*^ and over subsequent 
confirmations of title,*2 except, it appears, where 
the later confirmation was with an official survey 
and the earlier was without a survey,** or over a 
town location.*^ 

Federal Act of 1812, The act of Congress of 
1812, 2 U.S.St. at L. p 748, confirming the rights, 
titles, and claims to town or village lots, out lots, 
common field lots, and commons, in, adjoining, and 
belonging to the several towns or villages in the 
territory of Missouri, which lots had been inhabit¬ 
ed, cultivated, or possessed prior to December 20, 
1803, applied to lands having at that date ascertain¬ 
ed or ascertainable boundaries,** although not im¬ 
mediately adjoining the village claiming the com¬ 
mons.*® It was not the possession that was con¬ 
firmed by the act, but the right and claim to a lot 
inhabited, cultivated, or possessed prior to the date 
specified.**^ This act amounts to a statutory con¬ 
firmation of the town or village lots, etc., in the 
respective towns and villages therein mentioned, to 
all persons who come within the provisions of the 
act,** and was intended to quiet titles which could 
not be proved by deed.** 


31. Mass.—Davis v. Hockport, 100 
N.K. 612. 213 Mass. 279, 4.1 L..R.A.. 
N.S., 1139—Lynn y. Nahant, 113 
Mass. 433. 

S3. Ga.—Crawford v. Mobile, etc.. H. 
Co.. €7 Ga. 405. 

33. Ill.—^Kaskaskia v. McClure, 47 
N.E. 72. 167 Ill. 23. 

Vt. — Caledonia County Grammar 
School V. Burt, 11 Vt. 632. 

12 C.J. p 166 note 32. 

34k. Pa.—Com. v. Berks County, 109 
Pa. 214. 

36. Mass.—Cushinc: v. Hackett, 11 
Mass. 202. 

12 C.J. p 166 note 34. 

SB. Me.—Shaplelgh y. Pilsbury, 1 
Me. 271. 

37. Mich.—White y. Smith, 37 Mich. 
291. 

12 C.J. p 173 note 89. 

38. N.Y. — Denton y. Jackson, 2 
John8.Ch. 320. 

12 aj. p 167 note 62. 

39. Mass.—Cushing y. Hackett, 11 
Mass. 202, 10 Mass. 164—Little y. 
Frost, 8 Mass. 106. 

3(k Mo.—Dent v. Sigerson, 29 Mo. 
489. 

31. Mo.—Funkhouser v. Hants, 29 
Mo. 540—McGill y. Somers, 16 Mo. 
80. 

12 C.J. p 169 note 94. 


33. U.S.—Dent v. Emmegcr, Mo., 14 
Wall. 308. 20 L.Ed. 838. 

12 C.J. p 169 note 95. 

33. Mo.—Carondelet v. Dent, 18 Mo. 
284. 

34b Mo.—McGill y. Somers, 15 Mo. 
80. 

35. U.S.—Guitard v. Stoddard, Mo., 
16 How. 494, 14 L.Ed. 1030 
Mo.—Baird v. St. Louis Hospital 
Assoc., 22 S.W. 726, 21 S.W. 11, 116 
Mo. 419—VasQuez v. Ewing, 42 Mo. 
247. 

«Common-flold*' and **oo]nmon-fleld 
lot** defined 

“The term common-field is of 
American invention, and adopted by 
Congress to designate small tracts of 
ground of a peculiar shape, usually 
from one to three arpents in front 
by forty In depth, used by the oc¬ 
cupants of the French villages for 
the purposes of cultivation, and pro¬ 
tected from the inroads of cattle by 
a common fence. The peculiar shape 
of the lot. its contiguity to others 
of similar shape, and the purposes 
to which it was applied, constituted 
It a common-field lot.’*—Glasgow v. 
Hortiz. Mo.. 1 Black, U.S., 696, 600, 
17 L.Ed. 110—12 C.J. p 169 note 92. 
30. Mo.—Tayon v. Ladew, 33 Mo. 
205. 

37. Mo.—St. Louis v. Toney, 21 Mo. 
243. 

12 C.J. p 168 note 65. 
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38. Mo—Gurno y. Janis, 6 Mo. 330. 
Fartlonlar lots held town lots 

Mo.—Baird v. St. Louis Hospital 

Assoc., 21 S.W. 11, 116 Mo. 419, 22 

S.W. 726. 

Xiots beyond town Umlts 

(1) The act extends to common 
field lots and out lots which were 
without the survey of the out bound¬ 
ary of the town of St. Louis, as well 
as to those within the survey.— 
Milburn v. Hardy, 28 Mo. 614—12 C. 
J. p 168 note 66 la] (1). 

(2) The act contemplates a con¬ 
tinuous out boundary of the towns, 
to be so run as to include the out 
lots, common field lots, and commons 
of the towns, and the design of the 
act was to dispose of all the prop¬ 
erty included within the out bound¬ 
aries.—^Kissel v. St. Louis Public 
Schools, 16 Mo. 553—12 C.J. p 168 
note 66 [a] (2). 

She oommons of St. Aonla, as de¬ 
fined In the survey of 1806, are em¬ 
braced In this act.—Mackay y. Dil¬ 
lon, 7 Mo. 7. 

39. Mo.—Lajoye y. Prlmm, 8 Mo. 

629, 636. 

•«The great object of the aot was 
to quiet the villagers in their titles 
to property (so far as the govern¬ 
ment was concerned) which had been 
acquired, in many instances by pos¬ 
session merely, under an express 
or impartial permission to settle, and 
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The effect of the act was to reserve from entry 
and sale all lands covered by it.^® It was a g^ranl, 
proprio vigore, and the title of each claimant under 
it was complete at its date.^i Such title depends 
only on actual occupation at that datc,^^ ^nd docs 
not need to be settled by a government survey or 
patent made cither before^^ or after^^ the confirma¬ 
tion, or by the exercise of authority over the land 
by the Spanish village authorities.^^ Jt jg open in 
all cases to judicial proof,^6 the elements of which 
may be a government survey^or certificate of con¬ 
firmation,** or proof of user before December 20, 
1803, the date specified in the statute.*^^ The statute 
of 1812, if accompanied by an approved official 
survey, is equivalent to a patent,which must, how¬ 
ever, give way to title by actual habitation, cultiva¬ 
tion, or possession prior to December 20, 1803.®^ 
In the absence of an official survey or other docu¬ 
mentary title, title may be proved by proof of user 
of a definite tract prior to December 20, 1803,®2 
if it is also shown by whom the user was made,** 


§ 12 

and that he had not abandoned his claim,®* the stat¬ 
ute of 1812 not confirming rights obtained after De¬ 
cember 20, 1803.®® 

A government survey is binding on the govern¬ 
ment as to the location of the common lands includ¬ 
ed in the statute of 1812, and if the survey is 
agreed to, it is also binding on the occupier.®* It 
may be shown that it has never been accepted, and 
that it is incorrect.®7 

Under the federal Act of 1824, 4 U.S.St. at L. p 
65, which was supplementary to the Act of 1812,®* 
and was, in part, intended to remedy the evils in¬ 
troduced by the earlier act, which confirmed titles 
to property without any documentary evidence of 
title existing by which the property thus confirmed 
could be distinguished from that which remained 
public,®* claimants of town and village lots were 
required to proceed within a prescribed period to 
designate their lots by proving the fact of inhabita¬ 
tion and the boundaries and extent of each claim. 


which had passed from hand to hand 
without any formal conveyance. In 
such cases, possession was the only 
thing to which they could look, and 
taking it for granted that those who 
wore found in possession at the time 
the country was ceded, or who hud 
been last in possession prior thereto, 
were the rightful owners, the con¬ 
firmation was Intended for their ben¬ 
efit.”—Lajoyc v. Primm, supra. 

40l Mo.—S hepley v. ("owan, 52 Mo. 

659. 

41. Mo.—Milburn v. Hardy, 28 Mo. 

614. 

“The act of 1812 is a present oper¬ 
ative grant of all the interest of the 
United States in the property de¬ 
scribed in the act; and that the right 
of the grantee was not dependent on 
the factum of a survey under the 
Spanish Government. That the act 
makes no roQuisition for a conces¬ 
sion, survey or permission to settle, 
cultivate, or possess, or for any lo¬ 
cation by public authority, as the 
basis of the right, title, or claim 
upon which its confirmatory provi¬ 
sions operate. No board was ap¬ 
pointed to receive evidence, or au¬ 
thenticate titles, or adjust contra¬ 
dictory pretensions. All these ques¬ 
tions were left to be decided by the 
Judicial tribunals.** — Glasgow v. 
Hortiz, Mo.. 1 Black, U.S., 696, 601. 
17 L.Ed. 110, reviewing Guitard v. 
Stoddard. Mo.. 16 How. 494, 609. 14 
UEd. 1030. 

42. U.S.—Chouteau v. Eckhart, Mo., 

2 How. 344, 11 L..Ed. 293. 

12 C.J. p 168 note 73. 

Oonftmuuios of title oa ooBOossioa 

Under this statute the recorder 
has no power to confirm any title on 


a concession; he was merely author¬ 
ized to act in c*aae there was habita¬ 
tion. cultivation, and possession.— 
Page V. Scheibel, 11 Mo. 167. 

43. U.S.—Guitard v. Stoddard, Mo., 
16 How. -194, 609, 14 UEd 1030. 

12 C.J. p 168 note 74. 

44. Mo.—Glasgow v. Lindell, 60 Mo. 
60. 

12 C.J. p 168 note 76. 

45. Mo.—Harrison v. l*age, 16 Mo. 
182. 

46. U.S.—Guitard v. Stoddard, Mo., 
16 How. 494, 510, 14 L.Ed. 1030— 
Mackay v. Dillon, Mo., 4 How. 421, 
11 D.Ed. 1038. 

47. Mo.—St. Louis V. Toney, 21 Mo. 
243. 

48. Mo.—McGill v. Somers, 16 Mo. 
80. 

Certificate as prima facie evidence 

of confirmation.—McGill v. Somers, 
supra. 

49. Mo.—Carondelet v. McPherson, 
20 Mo. 192. 

50. Mo.—Vasquez v. Ewing, 42 Mo. 
247. 

12 C.J. p 168 note 81. 

51. Mo.—Vasquez v. Ewing, supra— 
Carondelet v. St. Louis, 25 Mo. 448 
—^Vasquez v. Ewing, 24 Mo. 31, 66 
Am.D. 694. 

12 C.J. p 168 note 82. 

68. Mo.—Robbins v. Eckler, 36 Mo. 
494—Carondelet v. St. Louis, 25 
Mo. 448. 

User at time of statutory enaotmaat 
unneosssary 

Mo.—Gurno v. Janls, 6 Mo. 330. 

12 C.J. p 168 note 83 [a]. 

63. Mo.—Glasgow v. Baker, 86 Mo. j 
669. 


54. Mo.—Page V. Scheibel, 11 Mo. 
167. 

55. Mo.—Robbins v. Eckler, 36 Mo. 
494. 

Bfti Mo.—Carondelet v. St. Louis, 25 
Mo. 448, 464—Carondelet v. Mc¬ 
Pherson, 20 Mo. 192. 

12 C.J. p 168 note 87. 

**Vo formal act la Beoessary to 
constitute an acoeptanos, [of a sur¬ 
vey] l>ut It may be inferred from a 
variety of acts and circumstances." 
—(*arondelet v. St. Louis, 26 Mo. 448, 
464. 

A survey must bo accepted as an 

entirety, if at all; it eannot be ac¬ 
cepted in part and rejected in part. 
—Carondelet v. St. Louis. 29 Mo 627. 
affirmed 1 Black (U. S.) 179, 17 L.Ed. 
102 . 

Occnplor estopped 

(1) The acceptance of a survey es¬ 
tops the occupier from claiming com¬ 
mon rights to any land outside the 
survey.—Carondelet v. St. Louis, 29 
Mo. 627, affirmed. 1 Black. U.S.. 179, 
17 L.Ed. 102—Carondelet v. McPher¬ 
son. 20 Mo. 192. 

(2) The existence of valid private 
claims within the limits of the sur¬ 
vey would not be Inconsistent with 
such estoppel.—Carondelet v. St. 
Louis, 29 Mo. 527, affirmed, 1 Black, 
U.S., 179. 17 L.Ed. 102. 

57. Mo.—Carondelet v. St. Louis, 25 
Mo. 448. 

sa U.S.—Guitard v. Stoddard. Mo., 
16 How. 494. 611. 14 L.Ed. 1030. 

69. U.S.—Kissell v. St. Louis Public 

Schools, 16 Mo. 663, affirmed 18 
How. 19. 16 L.Ed. 324. 
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so as to enable the surveyor-gfencral to distinguish 
the private from the vacant lots.®® Action under 
the Act of 1824 was not, however, a necessary pre¬ 
requisite to a claim of occupancy under the earlier 
statute,®^ and failure to prove claims under it did 
not forfeit title confirmed under the earlier act.®- 

§ 13. - Sale or Conveyance 

a. In general 

b. Regulation of power 

a. In General 

Ancient grants of common lands are liberally con¬ 
strued to carry out the parties’ Intention. In early times 
such lands were conveyable by allotment and vote of 
the proprietors, without a deed. The proprietors may au¬ 
thorize conveyance by a committee or commissioners, but, 
once executed, a grant Is irrevocable. 

In some jurisdictions the proprietors of common 
lands had authority in early times to alienate their 
lands by allotment and votc®^ which, when duly 
proved by record or otherwise, passed titlc®^ with¬ 
out a deed,®® and without possession having been 
taken,®® provided the vote located and defined the 
lands by definite and intelligible terms.®'^ Gov¬ 
ernmental regulation of the power to convey com¬ 
mon lands is considered in subdivision b infra. 


A grant of title cannot be revoked, even at the 
same meeting;®® and, after having parted with title, 
the proprietors can, of course, convey no title to a 
subsequent purchaser.®® Common and undivided 
land abandoned by the proprietors to the general 
public may be conveyed by the state.*^® 

Liberal construction. In construing ancient 
grants of common lands, liberal rules are to be ap¬ 
plied in order to carry out the intention of the par- 
ties.*^^ 

Delegation of poiver. Subject to statutory reg¬ 
ulations to the contrary, the power of a town to 
lease its common lands may be delegated to com¬ 
missioners appointed by a regular town meeting. "^2 
Likewise, proprietors may by vote authorize a sale 
by a committee,*^® which vole is not itself effective 
to jiass title,but implies authority to give a deed,*^® 
which need not contain a recital of authority,7® and 
on which one seal may be sufficient, even where the 
committee consists of more than one person^*^ The 
committee may delegate the execution of the deed.*^® 

b. Regulation of Power 

The right of proprietors to sell or lease common lands 
Is subject to governmental regulation, and such regula¬ 
tions must be complied with. 


ao. TT.S.—Gultard v. Stoddard. Mo.. 

16 How. 494. 511, 14 L.Kd. 1030. 

12 C..T. p 169 note 90 [a]. 

61. TT.S.—Guitard v. Stoddard, su¬ 
pra. 

12 C.J. p 169 note 90 [a]. 

Ceztifleats of oonllrmatloiL as stI- 
denoe of title 

(1) A certificate of confirmation 
issued under the act of congresa of 
May 26, 1824, is prima facie evidence 
of title by virtue of the act of con¬ 
gress of June 13, 1812, as against 
persons claiming by title subsequent 
to the later act.—Milburn v. Hardy, 
28 Mo. 614—Gurno v. Janis, 6 Mo. 
330. 

(2) But It is not sufficient to es¬ 
tablish title to land lying within the 
approved United States survey of 
St. Louis common, as against one 
claiming title under the city of St. 
Louis, since in such case there must 
be actual proof of habitation, culti¬ 
vation, and possession prior to Dee. 
20, 1803.—^Vasquez v. Ewing, 2-1 Mo. 
31. 66 Am.D. 694. 

(3) Since the recorder of land ti¬ 
tles was not authorized, by the act 
of congress of May 26, 1821, to take 
proof relating to the extent and 
boundaries of a common confirmed to 
a village by the act of congress of 
June 13, 1812, a certificate of con¬ 
firmation of common issued by him 
is not evidence of title.—Primm v. 
Haren, 27 Mo. 205. 


62. Mo.—Baird v. ,St. Louis Hospital 
Assoc, 22 S.W. 726, 21 S.W. 11, 116 
Mo. 419—Glasgow v. Baker, 85 Mo. 
559. 

63. Mass. — Makepeace Bros. v. 
Town of Barnstable, 198 N.E. 922. 

N.y,—Beers v. Hotchkiss, 175 N.E. 
506, 256 N.Y. 41, reversing 245 N. 
Y.S. 478, 230 App.Div. 447, which 
affirmed 238 N.Y.S. 463, 135 Mi.se. 
796. 

12 C.J. p 166 note 38. 

64. Mass.—Inhabitants of Glouces¬ 
ter V. Gaffney, 8 Allen 11. 

N.Y,—Beers v. Hotchkiss, 175 N.E. 
506, 256 N.Y. 41, reversing 245 N. 
Y.S. 478. 230 App.Div. 447, which 
affirmed 238 N.Y.S. 463, 135 Misc. 
796. 

12 C.J. p 166 note 38. 

Particular grants 

(1) I’roprietors’ vote to effect that 
all proprietors’ ways and undivided 
lands be given up to town held grant 
to town within which common lands 
were located enabling it to register 
title.—Bates v. Town of Cohasset, 
182 N.E. 284. 280 Mass. 142. 

(2) A vote of the proprietors ac¬ 
cepting a division of lots described 
as “bounded by the sea” passed title 
to such lots to the high-water mark. 
—Makepeace Bros. v. Town of Barn¬ 
stable. Mass.. 198 N.E. 922. 

66. Mass.—Inhabitants of Spring- 
field v. Miller. 12 Mass. 415. 

12 C.J. p 166 note 39. 
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66. N.Y.—Bt‘ers v. Hotchkiss, 175 N. 
E 506, 256 N.Y. 41, reversing 245 
N Y.S. 478, 230 App.Div. 447, which 
affirmed 238 N.Y.S. 463, 136 Misc. 
796. 

67. Mas.*?.—Williarrus v. Ingell. 2 
Melc. 83. 21 Pick. 288. 

Where the grant was In general 
terms, then a return of the locating 
committee, .specifying the boundaries 
of the prenihses, was necessary.— 
Williams v. Ingell, supra. 

68. Me.—Pike v. Dyke, 2 Me. 213. 

69. Mass.—Easton v. Drake, 65 N.E. 
393, 182 Maas. 283. 

70. Conn.—Brower v. Wakeman, 89 
A. 913, 88 Conn. 8. 

71. Mass.—Bates v. Town of Cohas- 
set, 182 N.E. 284. 280 Mass. 142. 

78. N.Y.—North Hempstead v. Gal¬ 
lagher, 47 N.Y.S. 225, 21 Misc. 608. 

73. Me.—Dolloff v. Hardy, 26 Me. 
645. 

74. Me.—Thorndike v. Hichards, 13 
Me. 430. 

76. Me.—Thorndike v. Barrett, 3 Me. 
380—Decker v. Freeman, 3 Me. 338. 

7& Me.—Innman v. Jackson, 4 Me. 
237. 

77. Me.—Decker v. Freeman, 8 Me. 
338. 

78. Me.—Thorndike v. Barrett, 8 Me. 
380. 
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The creation of an artificial body, and the invest¬ 
ing of it with the title to common lands, do not nec¬ 
essarily clothe it with power to convey or otherwise 
to dispose of them,^^ since the right of proprietors 
of common lands to sell or to lease the lands is sub¬ 
ject to governmental regulation.*** The power has 
sometimes been expressly granted*^ and, again, ex¬ 
pressly prohibited.** Thus, they may be prohibited 
from alienating the land in fee,** or leasing it be¬ 
yond a specified iieriod.** Statutes regulating the 
sale,** or prescribing the manner of leasing,*® of 
common lands, or providing for a specific applica¬ 
tion of the proceeds thereof,*7 must be complied 
with. 

§ 14. Control, Management, and Use 

In general, common lande muit be ueed In a manner 
conalatent with the grant; mlauaer may cauae reveralon 
to the donora, and a nulaanee may be abated. The In¬ 
come from such lands may be disposed of by the pro¬ 
prietors; and, under early statutes, they could levy taxes 
on their several rights. Except as expressly granted, 
abutting cwners have no right of way over commons. 

There is no power, except in the slate itself, to 
authorize the diversion of lands com])osing a com¬ 
mon to any use different from that provided for in 
the grant of such lands.** Modes of user which, if 
enjoyed without limitation as to time or place, 
would unduly interfere with the comfort and enjoy¬ 
ment of others, .such as riding, boating, cricketing, 
liathing, and the like, may be imt under reasonable 
restrictions.** Where, by the terms of a grant, a 
town has a right to appropriate the land for certain 
specified purposes, and “for any other necessary 
public use” at its discretion, an appropriation of a 


i 14 

part of it to a particular use docs not exhaust the 
power of the town to apply the same land to a dif¬ 
ferent necessary public use when it is no longer 
needed for the original purpose.*® 

Structures consistent with its purpose may be 
erected on a common, such as schcxilhouscs*^ and 
wharves,** or railroad structures on a village com¬ 
mon;** and the commoner's view of the common 
may be entirely cut off by fences or hedges if only 
his cattle arc still left free to enjoy the common as 
before.®^ Under some statutes, the proprietors of 
common lands have a duty to fence them.*® 

liffcct of misuser. Misuser of land dedicated in 
common causes a reversion to the donors, unless 
the misuser does not render impossible the use of 
the land as contemplated,*® or unless the donors arc 
estopped to claim a reversion.®'^ 

Abatement of nuisance. A commoner may abate 
a nui.sance that prevents his enjoying the rights of 
common at all, but not such a nuisance as merely 
prevents his enjoying it in so beneficial a manner as 
he is entitled to; in the latter case his proper rem¬ 
edy is to resort to the courts.** 

Disposal of income. The income from common 
lands may be disposed of by the proprietors.** 

Taxation. Proprietors of common and undivided 
lands had, under early statutes, authority to grant 
and order any suitable sum or sums of money to be 
raised and levied on their several rights, etc., ac¬ 
cording to their interests and shares.^ The remedy 
for nonpayment of such taxes was a sale of the de¬ 
linquent proprietor's .share;* no action could be 


79. 111.—Ruts V. Kehn, 29 N.E. 663. 
143 111. 568—Hops v. Hewitt, 97 
Ill. 498. 

80. Ill.- KHHkufikia v. Koskaskia, 94 
N.E 970, 249 111. 578. 

12 C..T. |i 167 note 48. 

81. MasH.—^Roffera v. Goodwin, 2 
Maas. 476. 

N.Y.—Southampton v. Belts, 47 N. 
T.S. 697, 21 App.Div. 436, affirmed 
57 N.E. 762, 16S N.Y. 454. 

12 C.J. p 167 note 49. 

88. 111.— LAvclle V. Btrobel, 89 Ill. 
870. 

12 C.J. p 167 note 50 [a]. 

88. Ill.—Kaakankia v. McClure, 47 
N.E. 72, 167 Ill. 28. 

8i. Ill.—KaakoBkia v. McClure, su¬ 
pra—Tamm v. LAvalle, 92 Ill. 263. 

12 C.J. p 167 note 62. 

88. N.Y.—Nevins v. Friedauer, 190 
N.Y.S. 682. 198 App.Div. 250, re¬ 
versing In part and affirming in 
part 184 N.Y.S. 894, 118 Misc. 437. 

88l IlL—Ruts V. Kehn, 89 N.E. 568, 


143 Ill. 558—Tamm v. LAvalle, 92 
Ill. 263. 

12 C.J. p 167 note 53. 

87. Ill.—Kaskaskla v. McClure, 47 
N.E 72. 167 Ill. 23—Tamm v. La- 
valle, 92 Ill. 263. 

12 C.J. p 167 note 64. 

88. 111.—^Kaskaskla v. Kaskaskla. 94 
N.E. 970, 249 Ill. 678. 

88, Eng.—Mitcham Cf>mmon Conser¬ 
vators V. Cox, [1911] 2 K.B. 854. 

12 C.J. p 169 note 8. 

80. N.H.—Newell v. Hancock, 35 A. 
263. 67 N.H. 244. 

81. N.H.—Newell v. Hancock, supra. 

88. Ky.—^Newport v. Taylor, 16 B. 
Mon. 699. 

88. Oa.—Crawford v. Mobile, etc., 
R. Co., 67 Ga. 406. 418. 

12 C.J. p 170 note 18. 

84. Pa.—^Bell v. Ohio, etc., R. Co., 
26 Pa. 161, 64 Am.D. 687. 

85. Conn.—Hollister v. Hollister, 36 
Conn. 241. 


Mass.—8cott V. Dickinson, 14 Pick. 
276. 

96. Mo—Goode \. St. Liouls, 20 8. 
W. 1048, 113 Mo. 267. 

97. Mo.—Goodu v. St. Louis, supra. 

Allowing expenditure wlthont objee- 
tloa 

Where the donors of land abutting 
on a river as a common for nearly 
forty years, without objection, allow 
the city to expend nearly one million 
dollars in constructing wharves, etc., 
they are estopped in equity to obtain 
a reversion because of a misuser.— 
Goode V. 8t. Louis, supra. 

98. Eng.—Hope v. Osborne, [1918] 2 
Ch. 349. 

12 C.J. p 170 note 28. 

99. Mass.—Rehoboth v. Hunt. 1 
i*ick. 224. 

12 C.J. p 171 note 36. 

1. Mass.-Bott V. Perley, 11 Mass. 
169. 

8 . Mass.—Bott v. Perley, supra. 
N.H. — Cobum v. Ellenwood, 4 N.H. 
99. 
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maintained against him unless expressly allowed.* 
The power of sale perhaps extended to such lots 
as, although severed, remained in the hands of the 
original proprietors,^ but not to lots which had been 
severed, sold, and conveyed.® The sale was required 
to be in accordance with the vote of the proprietors,® 
and was required to follow the statutory require- 
mentsj as must have appeared in evidence to prove 
the sale.® After the dissolution of common lands, 
the proprietors could not levy a tax upon them.* 

Rights of abutting owners. Owners of lands 
rfbutting on commons have no right of way over 
themi* except as expressly granted.!^ 

§15. Partition 

a. In general 

b. By proprietors 

c By judicial proceeding 

a. In General 

While a withdrawing proprietor may be entitied to 
partition, the proprietary need not suspend proceedings 
for this purpose. A proprietor’s mortgagee is bound by 
a proper partition; and a partition acquiesced in by the 
proprietors for a considerabie time cannot be objected 
to by them or by a stranger. Partition without deed is 
provable only by the records. 

While it seems that a proprietor on withdrawing 
from the proprietary is entitled to have partition of 
the share belonging to him^ the proprietary need not 


suspend its proceedings in order to give opportunity 
for the exercise of this right.^2 A mortgagee of a 
proprietor is bound by a proper partition.^* 
Acquiescence by proprietors; estoppel. Acqui¬ 
escence by proprietors for a considerable time in a 
partition made will estop them from objecting to 
its validity,even in the case of infants or married 
women while under disability.^® A stranger cannot 
object to informalities in a partition acquiesced in 
by the proprietors and in the case of conflicting 
surveys of common lands, where the persons claim¬ 
ing one of the parcels made partition of it among 
themselves according to metes and bounds, as fixed 
by one of the surveys, their action does not amount 
to such an acceptance of that survey as will pre¬ 
clude them from asserting the correctness of the 
other survey as against a stranger.^^ 

Proof of partition, A division without deed may 
be proved only by the records,^® which must show 
action taken in accordance with the governing stat¬ 
ute,^* and which are presumptive evidence of title.^^ 

b. By Proprietors 

Partition may be made by the proprietors themselves, 
or by the proprietors acting through a committee. 
Formerly, proprietors could make partition by aliotment 
and vote without deed or seal. 

Formerly, proprietors of common lands could 
make partition and in making such partition could 
pass title by allotment and vote without deed^i 


a. Mass. — Andover, etc., Turnp. 
Corp. V. Gould, 6 Maas. 40, 4 Am.D. 
80. 

4. Mass.—Bott v. Perley, 11 Mass. 
169. 

& Mass.—Bott V. Perley, supra. 

6L Me.—Farrar v. Eastman, 6 Me. 
345. 

12 C.J. p 171 note 48. 

7. Me.—Farrar v. Eastman, 10 Me. 
191. 

12 C.J. p 171 note 44. 

8. Vt.—Powell V. Brown, 1 Tyler 
285. 

12 C.J. p 171 note 46. 

9. Mass.—Mansfield v. Hawkes, 14 
Mass. 440. 

IOl Ala.—Sbeflield. etc., R. Co. v. 

Moore, 8 So. 686, 83 Ala. 294. 

11. Mass.—Hartshorn v. South Read¬ 
ing, 3 Allen 601—Emerson v. 
Wiley. 10 Pick. 310. 

18. Me.—Williams College v. Mal- 
iett. 12 Me. 398. 

Me.—Williams College v. Mal¬ 
let!, supra. 

14. Ill.—Lavelle v. Strobel, 89 Ill. 
370. 

12 C.J. p 172 note 88. 

Bnle Uxultad 

“A division of common land among 
the proprietors, however informal. 


if acquiesced in for fifteen >earw, has 
alway.s been considered, in fhjs stale, 
equivalent to a legal division. But 
this must be a division in fact of 
the land, either by visible lint's and 
monuments, or by possession under a 
claim of distinct and clearly defined 
parcels. No length of time of ac¬ 
quiescence. in an agreement to hold 
in a certain manner, has yet been 
holdcn binding upon the proprietors, 
unless there had, in fact, been a di¬ 
vision of the land.”—Booth v. Adams, 

11 Vt. 156, 169, 34 Am.D. 680. 

15. Vt.—Townsend v. Downer, 32 
Vt. 183. 

16. Mass.—Davis v. Mason, 4 Pick. 
156. 

Vt.—Sawyer v. Newland, 9 Vt. 383— 
Wells v. Brewster, 1 D.Chipm. 
147. 

17. Mo.—Glasgow v. Baker, 72 Mo. 
441. 

la N.H.—Garland v. Rollins, 36 N. 
H. 349. 

Vt.—Stedman v. Putney, N.Chipm. 

11 . 

12 C.J. p 172 note 80. 

19. Vt.—^Doe V. Lawrence, 1 D. 
Chipm. 103. 

aa Vt.—Beach v. Fay, 46 Vt. 887. 

12 C.J. p 172 note 82. 
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21. Mass.—Makepeace Bros. v. Town 
of Barnstable, 198 N.E. 922. 
N.y.—Beers v. Hotchkiss, 175 N.E. 
506, 256 N.T. 41, reversing 245 N. 
Y.S. 478, 230 App.Div. 447, which 
afllrmed 238 N.T.S. 463, 135 Mlsc. 
7H6. 

12 C.J. p 172 note 64—47 C.J. p 274 
note 50. 

But a person whose land lay in a 
common field de facto for a number 
of years could not be excluded by a 
vote of the proprietors.—Scott v. 
Dickinson, 14 Pick., Mass., 276. 

“Until the adoption of the Statute 
of PrandSf a partition might be made 
by verbal agreement, and it was 
binding if followed by livery of 
seizin.”—Lavelle v. Strobel, 89 111. 
370, 381. 

mnionier of allottee 

It was not material that the al¬ 
lottee was misnamed if, from all the 
proceedings, he could be identified,— 
Society for Propagating Gospel v. 
Young, 2 N.H. 810. 

&and held not inOlnded In partition 

Evidence in proceedings to regis¬ 
ter title sustained finding that dis¬ 
puted tract was not Included in di¬ 
vision by proprietors, and was not 
part of designated road.—^Bates v. 
Town of Cohasset. 182 N.E. 284, 280 
Mass. 142. 
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or seal,unless it appeared that the proprie¬ 
tors intended that a deed should be given.It 
was held that they could divide their lands in 
such manner as they deemed most conducive to 
their mutual interests,24 and could set off certain 
tracts to certain proprietors as tenants in common.25 
Such division was valid so long as the boundaries 
were accurately given,2® and the description of the 
parties certain and clear.2'^ It was necessary that 
the partition take place in accordance with the vote 
of the proprietors ;28 and an illegal partition could 
not be legalized by a vote at a subsequent meeting.2® 

Through agent or committee. Partition may be 
made through a committee, and the vote creating 
the committee may authorize it or other agents to 
make the partition themselves; and such partition 
when made in accordance with the vote is binding.^® 
Where the work of drafting a plan of partition is 
intrusted to a committee, a subsequent vote of the 
proprietors acting on the committee’s report will 
cure any informalities in the report,2^ or the pro¬ 
prietors may effectively act without reference to the 
proceedings of the commitlec.22 Where a proprie¬ 
tors’ organization was created for the purpose of 
dividing common lands, it was the duty of such 
organization, after dividing all lands suitable for 
allotment, to transfer to the proper town parcels 
held for road and other public purposcs.23 

c. By Judicial Proceeding 

Common lands may, by statute, be subject to parti¬ 
tion on judicial proceeding. Pendency of a partition suit 
does not nullify partition by the proprietors. 

Common lands may, by statute, be liable to parti¬ 


tion on judicial proceeding.*® The mere pendency 
of a partition suit does not, however, nullify parti¬ 
tion by the proprietors, although judgment in a par¬ 
tition suit nullifies any partition by proprietors made 
during the pendency of the suit.*® 

§ 16. Extinguishment 

Closing a common for a long period ‘extinguishes it; 
and abandonment extinguishes a right of common. Com¬ 
mon appurtenant, but not common appendant. Is ex¬ 
tinguished by the commoner’s purchase of a part of the 
lands in which he has common; common of estovers is 
extinguished by partition generally. 

The closing of a common for a long period, such 
as thirty years, absolutely extinguishes it so that it 
may not be thrown open again.*® 

In general, a right of common may be extinguish¬ 
ed by abandonment, to constitute which there must 
be a removal from or a cessation of use of the com¬ 
mon, with an intention to abandon,as by de¬ 
voting the land to the use of a highway.*® 

Common appurtenant is extinguished where the 
commoner purchases a portion of the lands in which 
he has common,** and is suspended where the com¬ 
moner leases a portion of such lands,®* unless by 
the express terms of the conveyance the common 
is kept alive common appendant, on the other 
hand, remains unaffected by such a purchase or 
leasc.42 Common of estovers is extinguished by 
partition generally.®* 

§ 17. Actions 

An action concerning common lands may lie, at com¬ 
mon law, both by the owner and the commoner, against 


S2. Mass.—Polffer v. Mitchell, 3 

Pick. 396. 

23. N.H.—Coburn t. Ellen wood, 4 N. 
H. 99. 

24. Mass.—Folercr v. Mitchell. 3 

Pick. 396. 

25. Mass.—Dali V. Brown, 6 Cush. 

289—Folger V. Mitchell, 3 Pick. 
396—Mitchell t. Starbuck, 10 

Mass. 5. 

26^ Mass.—Polffer v. Mitchell, 3 

Pick. 396. 

12 C.J. p 172 note 70. 

27. Mass.—Polger v. Mitchell, su¬ 
pra. 

12 C.J. p 172 note Tl. 

28. Vt.—House Y. Puller, 12 Vt. 172. 
12 C.J. p 172 note 72. 

29. Vt.—Pomeroy v. Taylor, Brayt. 
1G9. 

30. Ill.—Lavelle v. Strobel, 89 Ill. 
370, 381. 

12 C.J. p 172 note 74—47 C.J. p 274 
note 60 [aj. 

81. Mass.—^Folger v. Mitchell, 8 
Pick. 396. 


32. Ma.ss.—Polxer v. Mitchell, su¬ 
pra. 

33. Mass.—Bates v. Town of Cohas- 
set, 182 N.E. 284, 280 Mass. 142. 

34. Mas.s.—Mitchell v. Starbuck, 10 
Mass. 5. 

12 C.J. p 172 note 77. 

35. Mass.—Polger v. Mitchell, 8 
Pick. 396. 

30i Enpr.—Silway v. Compton, 1 
Vern.Ch. 32, 23 Reprint 287. 

37. Mo.—Tayon v. Ladew, 33 Mo. 
205. 

12 C.J. p 173 note 90. 

38. Conn.—Chatham v. Brainerd, 11 
Conn. 60—Stiles v. Curtis, 4 Day 
328. 

Mass.—Mansfield v. Hawkes, 14 
Mass. 440. 

39. R.I.—Hall V. Lawrence, 2 R.I. 
218. 

12 C.J. p 173 note 96. 

40. Pa.—Bell v. Ohio, etc., R. Co., 
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26 Pa. 161, 64 Am.D. (;87—(Tarr v. 
Wallace, 7 Walls 394. 

41. Eng:.—DoIdKi* v. Carpenter, 6 M. 
& S. 47, 106 Reprint 1160. 

42. Pa.—Bell v. Ohio, etc., R. Co.. 
25 Pa. 161, 181, 64 Am.D. 687— 
Carr v. Wallace, 7 Walls 391. 

RT—Hall V. Lawrence, 2 R.I. 218. 

"There Is a distinction between 
common appendant and common ap¬ 
purtenant in this important particu¬ 
lar, that. If he who has <’omrrion ap¬ 
purtenant purchases parcel of the 
land subject to the easement, all his 
rigrht of common is extinct; or, if 
he takes a lease of part of the land, 
all the common is .suspended; be¬ 
cause it is the folly of the common¬ 
er to intermeddle with the land; his 
common appurtenant was against 
common ri^ht, and he cannot com¬ 
mon in his own land which he has 
purchased ”—Bell v. Ohio, etc., R. 
Co., supra. 

43. N.y.—Van Rensselaer v. Rad- 
cliff, 10 Wend. 639, 25 Am.D. 582. 

12 C.J. p 171 note 57 [a]. 
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a atranoar, or by a commoner against the owner or a 
fellow commoner; and rights In common may be en¬ 
forced by statutory process at the suit of the govern¬ 
ment. In actions Involving common lands, questions have 
been adjudicated with respect to the defense of laches, 
presumptions, admissibility and weight of evidence, and 
questions of fact. 

An action concerning common lands may lie, at 
common law, both by the owner and by the com¬ 
moner, against a stranger,^^ or by a commoner 
against the owner^*** or a fellow commoner and 
rights in common may also be enforced by statu¬ 
tory process at the suit of the government.^'^ 
Where the proprietary is incorporated, an action as 
to property may be brought only in the cori)orate 
name.^* A stranger may not question the authority 
of those having rights in common.^® 

The question of laches cannot arise in a suit to 
set aside a deed to common lands which was void 
in its inccption.50 

Presumptions. Acceptance of common lands 
granted to a town for road and other public purpos¬ 
es must be presumed where the town constructs and 
maintains the roads.^^ Where a vote of a proprie¬ 
tary granting lands purports by the record to have 
been passed at a legal meeting, it is to be presumed, 
until the contrary appears, that the meeting at which 
the vote was passed was duly warned and held, and 
it is not necessary to introduce evidence of these 
facts in the first instance.''’^ So also, after the lapse 
of a long period of time, and a long exercise of pro¬ 


prietary rights, due notice of a meeting will be pre¬ 
sumed to have been given.®3 A deed executed by a 
town or city, regular on its face, under the corpo¬ 
rate seal, for a part of its commons is prima facie 
evidence that all the prerequisites of the law author¬ 
izing the sale have been complied with.®^ Also, 
where forty years have elapsed since the exchange 
of a portion of common land, and the city councils 
have recognized the exchange by positive acts, the 
court will presume that the transaction was in pur¬ 
suance of a valid purchase of a portion of the 
land.®® 

Admissibility and weight of eindencc. Tn general, 
evidence of long usage is of the greatest weight.®® 
Tn a suit in the corporate name, possession may be 
shown by acts of individual jiroprietors.®'^ A vote 
of the proprietors, when duly proved by record or 
otherwise, is competent evidence of a transfer of 
title.®® Parol evidence is admissible to explain rec¬ 
ords,®® but not to contradict them.®® 

Questions of fact. W'hat constitutes a common 
field lot or an out lot, within the meaning of stat¬ 
utes confirming title to rights in common lands, is 
a question of fact for the jury;®^ and it is also for 
the jury to decide whether or not common lands 
have been abandoned.®- Tn an action by an owner 
of land fronting on a common for injuries resulting 
from filling in the common, the fact and extent of 
damages are for the jury.®^ 


44. R.I.—Kenyon v. Nichols. 1 R.I. 
106. 

Vt.—House V. Fuller, 12 Vt. 172. 

12 C.J. p 173 note 98. 

SJectment 

One who owns a proprietor’s ritjht 
in a town may recover in ejectment 
uKainst any one who i.s in possession 
without a title, althoug-h the land 
sued for Is a part of the puhli<’ hijsh- 
way or courthouse c-ommon.—Pome¬ 
roy V. Mills, 3 Vt. 410. 

45. Eng.—Cronin v. Connor, [1913] 
2 Ir. 119. 

12 C.J. p 173 note 99. 

46. Eng.—King v. Brown, [1913] 2 
Ch. 416—Mary’s Case, 9 Coke 111b, 
77 Reprint 895. 

Traapasa 

Eng.—Wilkinson v. Hay garth. 12 Q. 
B. 837, 64 E.C.L. 837, 116 Reprint 
1085—Cooper v. Marshall, 1 Burr. 
259, 268, 97 Reprint 303, 2 Ld.Ken. 
1. 96 Reprint 1087, 2 Wils.C.P. 51. 
95 Reprint 680. 

Xpjanotioa 

Eng.—^King v. Brown, [1913] 2 Ch. 

416. 


47. Mass.—Cushing v. Hnekott, 11 
Mass. 202—Cushing v. Hacket, 10 
Mass. 164. 

12 C.J. p 174 note 8. 

48. Me.—^Chamberlain v. Bussey, 5 
Me. 164. 

N.H.—Allen v. Woodw'ard, 22 N.H. 
544—Atkinson v. Demis, 11 N.H. 
44. 

12 C.J. p 174 note 9. . 

49. N.Y.—Van Rensselaer v. Rad- 
cllir, 10 Wend. 639, 25 Am.D. 582. 

60. Mass.—Inhabitants of Ipswich 
V. Proprietors of Jeffries Neck 
Pasture, 106 N.E. 169, 218 Mass. 
487. 

51. Mass.—Bates v. Town of Co- 
hasset, 182 N.E. 284, 280 Mass. 142. 

50. N.H.—Cobleigh v. Young, 15 N. 
H. 493. 

53. Me.—Copp v. Lamb, 12 Me. 312. 
Mass.—Pitts V. Temple. 2 Mass. 538. 
N.H.—Society for Propagating the 
Gospel V. Young, 2 N.H. 310. 

12 C.J. p 165 note 6. 


64L Mo.—Wells V. Pressy, 16 S.W. 

670. 10.5 Mo. 164. 

12 C.J. p 167 note 45. 

65. Pa.—Dell V. Ohio. etc.. R. Co.. 
25 Pa. 161, 64 Am.D. 687—Weiters- 
hausen v. Fairman, 52 Pa.Super. 
169. 

56. Mass.—Easton v. Drake, 66 N. 
E. 393. 182 Mass. 283. 

57. Mass.—Monunioi Great Beach v. 
Rogers, 1 Mas.s. 159. 

5& Mass.—Plaston v. Drake, 65 N.E. 

393, 182 Mass. 283. 

12 C.J. p 166 note 38. 

59. Mass.—Williams v. Ingell, 21 
Pick. 288. 

eOb N.H.—Garland v. Rollins. 36 N. 
H. 349. 

61. Mo.—Vasquez v. Ewing, 42 Mo. 
247. 

12 C.J. p 169 note 91. 

68. Conn.—Russell v. Davis, 88 

Conn. 562. 

Mo.—Tine v. St. Louis Public 

Schools, 39 Mo. 69. 

63. Ala.—Burton v. Johnson, 134 So. 
15, 222 Ala. 685. 
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COMMON-LAW 


COMMON-LAW. As a noun defined in the title 
Common Law § 1. 

The term, usually in hyphenated form, used ad- 
jectively, occurs in various phrases which have 
received judicial definition or interpretation. 

Common-law court. As applied in the Knfrlish 
judicial system, the term is used to desijifnate those 
courts administering the common law, in contra¬ 
distinction to the ecclesiastical courts.^ As used in 
the United States, see the C.J.S. title Courts § 4, 
also 15 C.J. p 720 note 53. 

Common-lazv custodian or receiver. A term ap¬ 
plied to a person appointed to pres(‘rve the assets of 
a partnership during the pendency of an action.2 

Common-lazv Procedure Acts. Three acts of 
parliament, passed in the years 1852, 1854, and 
1860, respectively, for the amendment of the pro¬ 
cedure in the common-law courts.^ 

Other phrases: “Common-law action” see the C. 
J.S. title Actions § 1 a (9), “common-law arbitra¬ 
tion” see the C.J.S. title Arbitration and Award 
§ 1, “common-law assignee” see the C.J.S. title As¬ 
signments for Benefit of Creditors § 181, also 12 
C.d. p 202 note 5, “common-law assignment” see As¬ 
signments § 1 a note 2, and As.signmenls for Bene¬ 
fit of Creditors § 3, “common-law award” see the C. 
J.S. title Arbitration and Award § 71, “common- 
law bond” as distinguished from “statutory bond” 
see Bonds § 45, “common-law case” s<*e the C.J.S. 
title Actions § 1 a (9) and 1 b (1), “common-law 
cau.se” as used in the Conformity Act see the C.J.S. 
title Fed(*ral C-ourts § 145, also 25 C.J. p 824 note 
48, “common-law certiorari” see the C.J.S. title ('er- 
tiorari § 1, “common-law cheat” .sec the C.J.S. title 
False Pretenses § 4, also 25 C.J. p 585 note 22-p 588 
note 67 and 12 C.J. p 203 notes 15-19, “common- 
law composition” see the C.J.S. title Compositions 
with Creditors § 1, “common-law conspiracy” see 


the C.J.S. title Conspiracy §§ 1, 34, “common-law 
contempt” see the C.J.S. title Contempt § 1, “com¬ 
mon-law crime” see the title Criminal Law C.J.S. 
§ 1, also 12 C.J. p 203 note 24, “common-law ded¬ 
ication” see the C.J.S. title Dedication § 2, also 
18 C.J. p 37 note 1-p 41 note 81, “common-law 
dower” see the C.J.S. title Dower §§ 1, 3, also 19 
C.J. p 457 note 2-p 458 note 7, “common-law ease¬ 
ment,” see the ('.J.S. title Kasements § 1, “common- 
law jurisdiction” generally, see the C.J.S. title 
Courts § 15, al.so 15 C.J. p 720 note 53 [b], p 731 
note 56 fb], and 12 C.J. p 203 note 27-p 204 note 
31, and as used in naturalization statute, see the 
C.J.S. title Aliens § 134, “common-law larceny,” sec 
the C.J.S. title Larceny § 1, also 36 C.J. p 734 note 

I- p 7.35 note 23, “common-law lien” see the C.J.S. 
title Liens § 1, also 37 C.J. p .307 notes 21, 22, “com¬ 
mon-law marnage,” see the C.J.S. title Marriage § 
6, also 38 C.J. p 1315 note 9.3-p 1316 note 5, “com¬ 
mon-law mortgage” sec the C.J.S. title* Mortgages 
§ 1, also 41 (\J. p 273 note 1-p 274 note 7, “com¬ 
mon-law negligence” see the* C.J.S. title Negligence 
§ 1, “common-law offense” see the C.J.S. title Crim¬ 
inal Law §§ 1, 18, also 12 C.J. p 20.3 note 24 and 
16 C.J. p 65 note 63-p 67 note 92, “common-law 
or judicial forfeiture,”'* “common-law r(*ceiver” see 
the C.J.S. title Receivers § 1, also 53 C.J. p 17 notes 

II- 14, “common-law recoupment” see the C.J.S. 
title Set-off and Counterclaim § 2, also 57 C.J. p 
3.58 noi^es 1-6, “common-law remedy” see the C.J.S. 
title (’Joinmon Law § 13, also 12 (\J. p 194 notes 
.32-37, “common-law rule,”^ “common-law seal” see 
tin* (^.J.S. title Seals § 1, also .56 C.J. p 890 note 1, 
“common-law specialty” see the (\J.S. title Con¬ 
tracts § 10, also 12 (\J. p 204 notes 45, 46, “com¬ 
mon-law trade-mark” see the C.J.S. title Trade- 
Marks, Trade-Names and T^^nfair (k)m]M*tition § 1, 
“common-law trust” see the C.J.S. title Business 
Trusts § 1 a, and “common-law wife” .see the C.J.S. 
title Husband and Wife § 3, also 12 C.J. p 204 
notes 47, 48. 


1. Ga.—Equit<*)ble L. Assur. S(ic. v. 
Palpraon, 41 Ga. 338, 364, 5 Am.R. 
.535. 

Ind.—Short v. Stotts, 60 Ind. 29, 35. 
a. N.V.—Allen V. United Cijrar 

Stores Go.. 80 N.Y.S. 401, 39 Misc. 
500. 001. 


See also the C.J.S. title Receivers § 
1, and 53 C.J. p 17 notes 11-14. 

3. Black L.D. 

4. Cttl.—Poeple v. Broad, 12 P.2d 
941, 216 Cttl. 1. 


5. Tex.—Miller v. Uetzerich, 49 S.W. 

2d 404, 411, 121 Tex. 248. 

Sec also the C.J.S. title Waters § 314, 
and 67 C.J. p 866 note 61-p 867 
note 65. 
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COMMON LAW 

This Title includes the body of customary and statutory law recognized and adopted in the several 
states as the basis of their jurisprudence, not created by express enactment by the state legislatures; pre¬ 
sumptions as to its existence, and proof of its rules; its sources, principles, and maxims; and its applica¬ 
tion in general. 

Matters not In this Title, treated elsewhere In this woric, see Desorlptive-Whrd Index 

Analysis 


I. DEFINmOK AND NATURE, §§ 1-^2 
n. SOURCES OF AMERICAN COMMON LAW, §§ 3-10 

m. ADOPTION, REPEAL, AND REVIVAL, §§ 11-12 
rV. EXTENT OF ADOPTION AND APPLICATION, §§ 13-18 
V. PLEADING AND EVIDENCE, §§ 19-22 


Sub-Analysis 


1. DEFINITION AND NATURE—p 611 

§ 1. Definition—611 
2. Nature—p 612 

n. SOURCES OF AMERICAN COMMON LAW—p 614 

§ 3. English common law—^p 614 

4. English statutes—p 615 

5. Decisions of English courts—^p 615 

6. Christianity—p 615 

7. Ecclesiastical law—^p 616 

8. Law merchant—^p 616 

9. Equity—^p 616 

10. Customs, usages, and particular laws—616 

m. ADOPTION, REPEAL, AND REVIVAL—p 617 

§ 11. Adoption—p 617 
12. Repeal and revival—^p 619 

IV. EXTENT OF ADOPTION AND APPLICATION—p 621 

§ 13. In the states—^p 621 

14. - Common law maxims—^p 628 

15. - Equitable principles—^p 630 

16. In federal courts—^p 630 

17. In territories and possessions—^p 631 

18. In District of Columbia—631 

V. PLEADING AND EVIDENCE—p 631 

§ 19. Pleading—^p 631 

20. Presumptions—^p 632 

21. Admissibility and sufficiency of evidence—^p 634 

22. -Common law of another state or country—^p 635 
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COMMON LAW 

I. DEFINITION AND NATURE 


S 1 


§ 1. Definition 

a. In general 

b. English common law 

c. American common law 

a. In General 

The term “common law*’ has been used In different 
senses, such as to represent a body of law having broad¬ 
est application, or to distinguish the English system of 
law from civil or canon law, the unwritten law from 
statute law, secular law from ecclesiastical law, or a 
law of fixed application from equity law. 

The term “common law“ has been used in dif¬ 
ferent senses. In its broadest and most general 
signification, it means those rules or precepts of 
law in any country, or that body of its jurispru¬ 
dence, which is of equal application in all places, as 
distinguished from local laws and rules.^ 

As distinguished from the Roman laiv, the mod¬ 
ern civil law, the canon law, and other systems, the 
common law is that body of law and juristic theory 
which was originated, developed, and formulated, 
and is administered, in England, and has obtained 
among most of the states and peoples of Anglo- 
Saxon stock.2 One of the distinguishing features 
between the civil law of Rome and the common law 
of England is that the civil law acted personally, 
while the common law acts territorially.^ 

Written or statute knv distinguished. While, as 
hereafter stated in subdivision b of this section, 
the common law of England in one sense includes 
the statute law, and, as appears in § 4 infra, the 
common law of some of the stales consists in part 
of certain English statutes enacted prior to a cer¬ 
tain date, the term “common law” is frequently used 
in opposition or contradistinction to the written or 
the statute law.^ In this sense, common law in¬ 
cludes those principles, usages, and rules of action 
applicable to the government and security of per¬ 


sons and property, which do not rest for their au¬ 
thority on any express and positive declarations of 
the will of the legislature.® 

As distinguished from equity law, it is a body of 
rules and principles, written or unwritten, which are 
of fixed and immutable authority, and which must 
be applied to controversies rigorously and in their 
entirety, and which cannot be modified to suit the 
peculiarities of a specific case, or colored by any 
judicial discretion, and which rest confessedly on 
custom or statute, as distinguished from any claim 
to ethical superiority;® it is that part of the law 
of England which, before the judicature acts, was 
administered by the common-law tribunals, as op¬ 
posed to equity or that part of the law of England 
which was administered by the court of chancery.*^ 
As stated in §§ 9, 15 infra, rules of equity may, 
however, constitute a part of the common law 
adopted by the various states. 

As distinguished from ecelcsiastical law, it is the 
system of jurisprudence administered by the purely 
secular tribunals.® 

b. English Common Law 

The term “common law of England” refers to the 
general system of law derived from England as opposed 
to the Roman or civil law. Although it has been used 
to represent the entire body of law, including statute 
law, administered In the common-law tribunals, it gen¬ 
erally designates only the unwritten law. 

The term “common law of England” refers to 
that general system of law which prevails in Eng¬ 
land, and in most of the United States by deriva¬ 
tion from England, as distinguished from the Ro¬ 
man or civil law system.^ In one sense it signi¬ 
fies that particular portion of the municipal law of 
England which was formerly administered exclu¬ 
sively by the common-law tribunals, and is now ad¬ 
ministered by them concurrently with, and as mod- 


1- Black L.D. 

a. Cal.—Lux V. Hagrf^in, 4 P. 919, 10 
P. 674, 69 Cal. 255. 

3. Ala.—Jones v. Hines, 47 So. 739, 
157 Ala. 624. 

4. U.S.—City of Lincoln v. Ricketts, 
C.C.A.Neb., 84 P.2d 795, conform¬ 
ing to mandate 56 S.Ct. 507, 297 
U.S. 373, 80 L.Ed. 724, and modify¬ 
ing, C.C.A., 77 F.2d 425, certiorari 
granted 56 S.Ct. 136, 296 U.S. 566, 
80 L.Ed. 400. 

Ariz.—Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Southwest Cotton Co., 4 P.2d 369, 
89 Ariz. 65, modified on other 
grounds and rehearing denied 7 P. 
2d 254, 39 Ariz. 867. 


Cal.—People v. Martin, 205 P. 121, 
123, 188 Cal. 281, citing Corpus 
Juris. 

12 C.J. p 176 note 6. 

Common law as expressed in deci¬ 
sions of courts see infra § 2. 

"Statute law” defined see the C.J.S. 
title Statutes § 1, also 59 C.J. p 
522 notes 25-28. 

& R.I.—Matarese v. Matarese, 131 
A. 198, 47 R.I. 131, 42 A.L.R, 1360. 

12 C.J. p 176 note 7. 

a. U.S.—Klever v. Seawell, Ohio, 65 
F. 393, 12 C.C.A. 661. 

7. Vt.—State v. O'Brien, 170 A. 98, 
106 Vt. 97. 


8. Black L.D. 

Ecclesiastical law as source of 
American common law see infra 
9 7. 

"Ecclesiastical law” defined see Ec¬ 
clesiastical Law 19 C.J. p 1010 note 
50. 

9. U.S.—City of Lincoln v. Ricketts, 
C.C.A.Neb., 84 P.2d 795, 797. 

Neb.—State ox rel Wright v. Barney, 
276 N.W. 676. 681, 133 Neb. 676. 
citing Corpus Juris. 

Or.—U. S. Fidelity & Guaranty Co. v. 
Bramwell. 217 P. 332, 334, 108 Or. 
261, 32 A.L.R. 829, quoting Corpus 
Juris. 

12 C.J. P 177 note 11. 
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§ 1 

ified by, equitable doctrines and in this sense the 
English common law includes the lex scripta or 
statute law as well as the unwritten law or lex non 
scripta.i^ Generally, however, when we speak of 
the English common law we mean the lex non scrip¬ 
ta or unwritten law as defined by Blackstone, that 
portion of the law of England which is liased, not 
on legislative enactment, but on immemorial usage 
and the general consent of the people.^2 xhe com¬ 
mon law also includes the prerogative of the Eng¬ 
lish crown.^3 

c. American Oommon Law 

Within constitutional and statutory provisions con¬ 
cerning Jurisdiction of courts and trial by Jury in suits 
at “common law,'' the term refers to the common law of 
England as distinguished from other bodies of Juris¬ 
prudence, and not the common law of any particular 
state; in some courts the term includes statutory modi¬ 
fications of such law. 

The common law in the several states consists 
of the common or unwritten law of England as it 
existed in 1607, when the colonists from England 
settled in America, or in some states at a later 
date, see infra §§ 3, 11, in so far as that law is ap¬ 
plicable to the new surroundings and conditions and 
has not been abrogated by statute, sec infra § 13, 
and as it has been applied and modified by the courts 
of this country up to the time it became a rule of 
decision in the states, see infra § 6. Also, in most 
states it consists of such English statutes enacted 
before their emigration or afterward, and before 
the Revolution, as were applicable and were adopt¬ 
ed, sec infra §§ 4, 13, and of some local usages orig¬ 
inating in, and coming down from, colonial times, 
see infra § 10. 

As used in constitutions and acts of congress. In 


the provision of the Seventh Amendment to the con¬ 
stitution of the United States, that in ‘‘suits at 
common-law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury 
shall be preserved; and no fact tried by a jury shall 
be otherwise re-examined in any court of the United 
States, than according to the rules of the common 
law,” the term ‘‘common law” docs not mean the 
common law of any particular slate, but the com¬ 
mon law of England, and in contradistinction to eq¬ 
uity, admiralty, and maritime jurisprudence.^^ A 
like construction has been placed on a similar pro¬ 
vision in a state constitution but there has been 
given an additional construction to the effect that 
the common law as modified by legislative enact¬ 
ment is meant. The same construction has been 
placed on the act of 1887, giving the circuit courts 
of the United States original jurisdiction concur¬ 
rent with the state courts “in all suits of a civil na¬ 
ture at common law,” etc.'^ As used in the act con¬ 
summating the treaty of 1844 with China, the term 
“common law” is distinguishable from the legisla¬ 
tive acts of a state.^® 

§ 2. Nature 

The common law is a controlling system of rules and 
principles, flexible and susceptible of adaption to new 
conditions, although fundamentally immutable, which is 
developed and stated in, although not established by, 
Judicial decisions, is founded on reason. Justice and con¬ 
venience, and derives its authority from general recep¬ 
tion and usage. 

The unwritten or common law is the embodiment 
of principles and rules inspired by natural reason, 
an innate sense of justice, and the dictates of con¬ 
venience, and voluntarily adopted by men for their 
government in social relations.^® As stated in § 1 a 


10. Ind.—^Ketelson v. Slilz, 111 N.E. 
4L'3, 184 Ind. 702. 

12 C.J. p 177 note 12. 

11. Cal.—In re Connor, 39 Cal. 98, 
100, 2 Am.R. 427. 

12 C.J. p 177 note 13. 

12. U.S.—Levy v. MoCartee, N.Y., 6 
Pet. 102. 8 L.Ed. 334. 

Alaska.—Valentine v. Roberts, 1 
Alaska 536. 

12 C.J. p 177 note 14. 

13. Ind.—McCord v. Ochiltree, 8 
Blackf. 16. 

Duty of king, as parens patrla, to 

look after those who from tender 
age or imbecility of mind are inca¬ 
pable of taking care of themselves 
is part of the common law of Eng¬ 
land.—McCord V. Ochiltree, supra. 

14. U.S.—Elliott V. Toeppner, Mich., 
23 S.Ct. 133, 187 U.S. 327, 47 L.Ed. 
200 . 

12 C.J. p 178 note 27. 

Resort to common law in construc¬ 


tion of United States con.stitutlon j 
see infra S 16. | 

13. W.Va.—Barlow v. Daniels, 25 W. 
Va. 512. 

16. Cal.—^People v. Richardson, 32 
P.2d 433, 138 Cal.App. 404. 

W.Va.—Miehaelson v. Cautley, 32 S. 
E. 170, 45 W.Va. 533. 

17. U.S.—Brisenden v. Chamberlain, 
C.C.S.C., 53 F, 307. 

18. Cal.—Forbes v. Scannell, 13 Cal. 
242. 

12 C.J. p 178 note 32. 

19. Ariz.—Maricopa County Munici¬ 
pal Water Conservation Dlst. No. 
1 V. Southwest Cotton Co., 4 P.2d 
369, 375, 39 Ariz. 65, modihed on 
other grounds and rehearing de¬ 
nied 7 P.2d 254, 39 Ariz. 367. 

Mich.—Garwols v. Bankers’ Trust 
Co., 232 N.W. 239, 261 Mich. 420. 

Or.—In re Hood River, 227 P. 1065, 
1086, 114 Or. 112, error dismissed 
Pacific Power & Light Co. v. Bay- 
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or, 47 S.Ct. 245, 273 U.S. 647, 71 L. 

Ed. 821. 

12 C.J. p 178 note 34. 

The common law is “the prevail¬ 
ing sense of the more enlightened 
members of a particular community, 
expressed through the instrumental¬ 
ity of the courts, as to those rules 
of conduct which should be definite¬ 
ly affirmed and given efTect under 
the sanction of organized society, in 
view of the particular circumstances 
of the time, but with due regard to 
the necessity that the law should be 
reasonably certain, and hence that 
its principles have permanency and 
its development be by an orderly 
process.”—State v. Muolo, 172 A. 876, 
877. 118 Conn. 373. 

“It is the best product of human 
reason applied to the premises of the 
ordinary and extraordinary condi¬ 
tions of life, as from time to time 
they are brought before the courts.” 
—In re Hood River, supra. 
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supra, the authority of its rules docs not depend on 
positive legislative enactment, but on general recep¬ 
tion and usagc,20 and the tendency of the rules to 
accomplish the ends of justicc.^l However, ex¬ 
cept where altered by statute, it is just as much 
a part of the local jurisprudence as arc enactments 
of the lcgislalure,22 and where a principle of such 
law has entered into our form of government, it is 
controlling, until by legislation express in its terms 
it is modified or negatived by the substitution of a 
new declaration on the subject.23 


The common law does not consist of definite rules 
which are absolute, fixed, and immutable like the 
statute law, but it is a flexible body of principles 
which are designed to meet, and are susceptible of 
adaptation to, new institutions, conditions, usages, 
and practices, as the progress of society may re- 
quirc.24 So, changing conditions may give rise to 
new rights under the law,25 and, also, where the 
reason on which existing rules of the common law 
are founded ceases, the rules may cease to have ap- 
plicalion.26 However, while the rules of the com- 


20. Mich.—Oarwols v. Bankers* 
Trust Co., 232 N.W. 239, 251 MIoh. 
420. 

R.I.—Matarese v. Matarese, 131 A. 

198, 47 R.I. 131, 42 A.L.R. 1360. 

12 C.J. p 179 note 36. 

**Tlie common right’* 

The common law itself has some¬ 
times been spoken of as “the com¬ 
mon right.’* 

Cal.—Spring Valley Water Works v. 
Schottler, 62 Cal. 69. 107, affirmed 
4 S.Ct. 48, 110 U.S. 347. 28 L.lild. 
173, quoting Coke Inst. 142 a. 

Vt.—Coral Gables v. Christopher. 189 
A. 147, 150, 108 Vt. 414. 109 A.L.R. 
474. 

21. Mich.—Garwols v. Bankers’ 
Trust Co.. 232 N.W. 239, 251 Mich. 
420. 

12 C.J. p 179 note 37. 

22. Tex.—Taylor v. Leonard, Civ. 
App., 275 S.W. 134. 

23. N.Y—Willcox V. Erie County. 
297 N.Y.S. 287, 2.52 App.Piv. 20— 
Cleveland v. Town of Lanca.ster, 
267 N.Y.S. 673, 239 App.Div. 263, 
affirmed 191 N.E. 568, 264 N.Y. 
568. 

24. U.S.—Funk v. U. S., N.C., 54 S. 
Ct. 212, 290 U.S. 371, 78 L.Ed. 1136, 
reversing, C.C.A., 66 F.2d 70. cer¬ 
tiorari granted 54 S.Ct. 91, 290 U. 

S. 616, 78 I..Ed. 538—City of Lin¬ 
coln V. Rlcketls, C.(\A.Neb., 84 P. 
2d 795. conforming to mandate 56 
S.Ct. 507, 297 U.S. 373, 80 L.Ed. 724 
and modifying, C.C.A., 77 F.2d 425, 
certiorari granted 56 S.Ct. 136, 296 

U.S. 566, 80 L.Ed. 400. 

Ariz.—Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Southwest Cotton Co., 4 P.2d 369, 
39 Ariz. 65. modified on other 
grounds, and rehearing denied 7 P. 
2d 254. 39 Ariz. 367. 

Conn.—State v. Muolo, 172 A. 875, 
118 Conn. 373—Swentusky v. I*ru- 
dential Ins. Co. of America, 165 A. 
686. 116 Conn. 526. 

Pla.—State v. Jacksonville Terminal 
Co., 106 So. 576, 90 Fla. 721. 

Oa.—Hubert v. Harpe, 182 S.E. 167, 
171, 181 Ga. 168, citing Oorpnz 

Juris, answer to certified question 
188 S.E. 98. 52 Ga.App. 262. 


Mass.—Commonwealth v. Gallo, 175 
N.E. 718, 275 Mass. 320, 79 A.L.R. 
1380. 

Mich.—Rugbee v. Fowle, 269 N.W. 
570, 277 Mich. 485. 

Miss.—Mitchell V. State, 176 So. 743, 
745, 179 Miss. 814. citing CorpUB 
Juris—New Orleans & N. E. R. Co. 

V. Watson. 128 So. 105, 157 Miss. 
243. 

Mo.—Yerger v. Smith. 89 S.W.2d 66. 
338 Mo. 140—State v. Beck. 85 S. 

W. 2d 1026, 1030. 337 Mo. 839. cit¬ 
ing Corpus Juris. 

N.T.—Hagopian v. Samuelson, 260 N. 

T.S. 24, 236 App.Div. 491. reargu¬ 
ment denied 260 N.Y.S. 966. 237 
App.Div. 80C—Davidson v. Madi¬ 
son Corporation, 247 N.Y.S. 789, 231 
App.Div. 421. affirmed 177 N.E. 393, 
257 N.Y. 120, 76 A.L U. 1103. 

Or.—In re Hood River. 227 P. 1065. 
114 Or. 112, error dismissed Pa¬ 
cific Power & Light (^). v. Bayer, 
47 S.Ct. 245, 273 US. 647, 71 L.Ed. 
821. 

Pa.—Nesbit v. Kiesenman, 148 A. 695, 
298 Pa 475, certiorari denied Ries- 
enman v. Ne.^hit, 50 S.Ct. 408, 281 
IT.S. 754, 74 L.Ed. 1164—Jackman 

V. Rosenbaum Co., 106 A. 238, 263 
Pa. 158. 

S.D.—Thompson v. Andrew.^, 165 N. 

W. 9. 39 S.D. 477. 

Tex.—Welder v. State, Civ.App., 196 
S.W. 868, error refused. 

12 C.J. p 179 note 38. 

“To concede this capacity for 
growth and change in the common 
law by drawing ‘its inspiration from 
every fountain of justice,’ and at 
the same time to say that the courts 
of this country are forever bound to 
perpetuate such of its rules a.s, by 
every reasonable test, are found to 
be neither wise nor just, because we 
have once adopted them as suited 
to our situation and institutions at a 
particular time, is to deny to the 
common law in the place of its adop¬ 
tion a ‘flexibility and capacity for 
growth and adaptation’ which was 
‘the peculiar boast and excellence’ of 
the system in the place of its orig¬ 
in.’’—Funk v. U. S., N.C., 54 S.Ct. 212, 
216, 290 U.S. 371, 78 L.Ed. 1136, re¬ 
versing, C.C.A., 66 F.2d 70, certiorari 
granted 54 S.Ct. 91, 290 U.S. 616, 78 
L.Ed. 538. 


Judicial change 

(1) Courts may remold ancient 
rules of common law so as to fit 
them to modern conditions.—Lnyne 
V. Tribune Co., 146 So. 234, 108 Pla. 
177, 86 A.L.R. 466. 

(2) The courts should keep the 
common law abreast with the sub¬ 
stantial innovations of time, proceed¬ 
ing on established fundamenl'nl prin¬ 
ciples but profiting by the experi¬ 
ences and observations of Ibi* past. 
Mass.—Commonwealth v. Gallo, 175 

N.E. 718, 275 Mass. 320, 79 A.L.R 
1380. 

Miss.—Mitchell v. State, 176 So. 743, 
176 Miss. 814. 

Release of rigor of common law 

The tendency of the courts is to 
release the rigor of the common law 
and technical rules because the.v are 
a bar in many cases to the adminis¬ 
tration of substantial justice.—Pitts¬ 
burgh Terminal Coal Corporation v. 
Bennett, C.C.A.i’a., 73 F.2d 387, dis¬ 
missing petition Pittsburgh Terminal 
Coal Corporation v. Williams, 70 F. 
2d 65, certiorari denied I’lttsburg 
Terminal Coal Corporation v. Ben¬ 
nett, 55 S.Ct. 149. 293 IT.S. 617, 79 L. 
Ed. 705—Commonwealth Bank & 
Trust Co. of San Antonio. Tex., v. 
Collins Mortg. Co., D.C.Iowa, 10 F. 
Supp. 460. 

25. Conn.—State v. Muolo, 172 A. 
875, 118 Conn. 373. 

N.Y.—Hagopian v. Samuelson, 260 
N.Y.S. 24, 236 App.Div. 491. rear- 
gunient denied 260 N.Y.S. 966, 237 
App.Div. 806. 

26. U.H.—J^Mnk v. U. S., NC. 54 S. 
Ct. 212, 290 U.S. 371. 78 L.Ed. 1136, 
reversing, C.C.A., 66 F.2d 70, cer¬ 
tiorari granted 54 S.Ct. 91, 290 U. 
S. 616, 78 L.Ed. 538—City of Lin¬ 
coln v. Ricketts, C.C.A Neb., 84 F. 
2d 795, conforming to mandate 56 
S.Ct. 507, 297 U.S. 37.3. 80 L.Ed. 
724 and modifying, C C.A., 77 P.2d 
425, certiorari granted 56 S.Ct. 136, 
296 U.S. 566, 80 L.Ed. 400. 

Conn.—State v. Muolo, 172 A. 875, 
118 Conn. 373. 

Fla.—Banfield v. Addington, 140 So. 
893, 104 Fla. 66]. 

Miss.—Mis.souri I’ac. Transp. Co. v. 
Beard. 176 So. 166, 179 Miss. 764— 
Interstate Co. v. Garnett, 122 So. 
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mon law and the result of the application of its 
principles may vary with the facts to which it is 
applied or the condition under which such appli¬ 
cation is made, the fundamental principles of the 
law remain immutable.^*^ Development must occur 
through an orderly process, by an accretion to the 
body of principles which are the outgrowth of past 
precedents, reasoned out in pursuance of that meth¬ 
od of thinking which is the essence of the common 
law.28 

Development and statement of principles in ju¬ 
dicial decisions. The principles of the common 


law are developed by,29 and stated in,*® the deci¬ 
sions of the courts, subsequent declarations merely 
adding certainty to the first statement;*^ and the 
common law is said after all to be but the accumu¬ 
lated expressions o? the various judicial tribunals 
in their efforts to ascertain what is right and just 
between individuals with respect to private dis¬ 
putes.** Such decisions do not establish or consti¬ 
tute the law, but merely expound it** and, as stat¬ 
ed in §§ 21, 22 infra, furnish some evidence of 
what the law is. The principles of the common law 
are not hampered or limited by the forms in which 
they are expressed.*^ 


n. SOURCES OF AMERICAN COMMON LAW 


§ 3. English Common Law 

The English common law constitutes the fundamental 
Jurisprudence of the states and Is In force in most of 
them so far as it is applicable to their new conditions. 

The English common law in its enlarged sense, as 
embracing law and equity, became by the principle 
of colonization the fundamental jurisprudence of 
the American colonies, so far as it was adapted to 
their several conditions.*® When the colonies re¬ 
nounced their allegiance to the British government 
and passed into states, that law, with that limita¬ 


tion, became the fundamental jurisprudence of the 
states.*® The common law is the system from 
which our judicial ideas and legal definitions are 
derived;**^ and the greater part of the common 
law in the United States is derived from the com¬ 
mon or unwritten law of England.** This portion 
of the English law, in so far as it remains applica¬ 
ble to their conditions and has not been changed by 
constitution or statute, is in force in most of the 
states,*® under the rules stated in § 11 infra, either 
by reason of its having been expressly adopted by 


373, 154 Miss. 325, su£:gestion of 
error overruled 122 So. 756, 154 
Miss. 325, 63 A,L.R. 1402—Plant¬ 
ers’ Oil Mill V. Yazoo & M. V. R. 
Co., 121 So. 138, 153 Miss. 712. 

Mo.—State ex Inf. Norman v. Ellis, 
28 S.W.2d 363, 325 Mo. 154. 

Tex.—^Welder v. State, Clv.App., 196 
S.W. 868, error refused. 

Wash.—State v. Superior Court of 
Pierce County, 176 P. 352, 104 
Wash. 268. 

W.Va.—Currence v. Ralphsnyder, 161 
S.E. 700, 108 W.Va. 194. 

Wis.—Northwestern Loan & Trust 
Co. V. Topp Oil & Supply Co., 248 
N.W. 466, 211 Wis. 489. 

12 C.J. p 179 note 39. 

”No law can survive the reasons 
on which it is founded. It needs no 
statute to changre it; it abrogates it¬ 
self. If the reasons on which a law 
rests are overborne by opposing rea¬ 
sons, which in the progress of so¬ 
ciety gain a controlling force, the old 
law, though still good as an abstract 
principle, and good in its application 
to some circumstances, must cease 
to apply as a controlling principle 
to the new circumstances.” 

U.S.—Punk v. U. S., N.C., 64 S.Ct. 
212, 216, 290 U.S. 871, 78 L.Ed. 
1136, reversing, C.C.A., 66 F.2d 70, 
certiorari granted 64 S.Ct. 91, 290 
U.S. 616, 78 L.Bd. 638. 

Conn.—State v. Muolo, 172 A. 876, 
877, 118 Conn. 878—^Beardsley v. 


■Hartford, 60 Conn. 629, 642. 47 Am. 

R. 677. 

27 . Pa. — Jackman v. Rosenbaum 
Co.. 106 A. 238, 263 Pa. 168. 

12 C.J. p 179 note 40. 

28 . Conn.—Swentusky v. Prudential 
Ins. Co. of America, 165 A. 686, 116 
Conn. 526. 

29. N.Y.—People v. Randolph, 2 
Park.Cr. 174. 

12 C.J. p 180 note 41. 

30 . Tex.—Southwestern Graphite Co. 
v. Burnet Nat. Bank, Clv.App., 265 

S. W. 676. 

12 C.J. p 180 note 42. 

Decisions as evidence of common 
law see infra S5 21, 22. 

31. U.S.—^Kansas v. Colorado, Kan., 
27 S.Ct. 655, 206 U.S. 46, 96, 61 L. 
Ed. 966. 

Miss.—Yazoo, etc., R. Co. v. Scott, 
67 So. 491, 108 Miss. 871, L.R.A. 
1915E 239. 

12 C.J. p 180 note 43. 

32 . Mich.—^Bugbee v. Powle, 269 N. 
W. 670, 277 Mich. 486. 

12 C.J. p 180 note 44. 

33. Cal.—Callet v. Alioto, 290 P. 488, 
210 Cal. 65. 

Mo.—Dean v. Lee. 62 S.W.2d 426, 227 
Mo.App. 206. 

R.I.—Matarese v. Matarese, 131 A. 

198, 47 R.I. 131, 42 A.L.R. 1360. 

12 C.J. p 180 note 46. 

There Is no enoh thing ae oon- 
etmotlon of the common law; it Is 
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not Interpreted, it is declared.— 
Churchill v. Pacific Impr. Co., 31 P. 
560. 96 Cal. 490, 493. 

34 . Ohio.—State v. Hobson, 5 Oh. 
S. & C.r. 442, 6 Ohio N.P. 321. 

35 . Neb.—Farmers’, etc., Ins. Co. v. 
Jan.sen. 78 N.W. 1054, 58 Neb. 622, 
44 L.K.A. 861. 

Wyo.—Ware v. Wanless, 2 Wyo. 144. 
38. Wyo.—Ware v. Wanless. supra. 

37 . U.S.—Moore v. U. S., 91 U.S. 270, 
23 L.Ed. 346. 

38 . Utah.—Hatch v. Hatch, 148 P. 
1096, 46 Utah 116. 

Vt.—E. B. & A. C. Whiting Co. v. 
City of Burlington, 175 A. 36, 106 
Vt. 446. 

39 . Ariz.—John W. Masury & Son v. 
Bisbee Lumber Co., 68 P.2d 679, 49 
Ariz. 443. 

Cal.—Phllpott V. Superior Court in 
and for Los Angeles County. 36 P. 
2d 636, 1 Cal.2d 512, 96 A.L.R. 990 
—Martin v. Superior Court of Cal¬ 
ifornia in and for Alameda County. 
168 P. 136, 176 Cal. 289, L.R.A. 
1918B 818. 

Ga.—Grimmett v. Barnwell, 192 S.E. 
191, 184 Ga. 461. 

Ky.—Commonwealth v. Donoghue, 63 
S.W.2d 3, 260 Ky. 843, 89 A.L.R. 
819. 

Mo.—Industrial Acceptance Corpora¬ 
tion v. Webb, App., 287 S.W. 667. 
Mont.—Herrin v. Sutherland. 241 P. 
828. 74 Mont. 687, 42 A.L.R. 987— 
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constitutional or statutory provision, or on account 
of its having been recognized by the courts as in 
force. 

§ 4. English Statutes 

Engllih statutes amendatory of the common law 
which are of a general nature, suitable to conditions in 
the states and enacted prior to a certain time, constitute 
part of the common law of most states. 

English statutes amendatory of the common law, 
which were of a general nature and suitable to their 
conditions, and which were enacted prior to times 
specified in the constitutional or statutory provisions 
adopting the same, or, in the absence of such pro¬ 
vision, prior to the settlement of the colonies, or in 
some states after such settlement and prior to the 
Revolution, where the statute was recognized as in 
force, consitute a part of the common law of most,^® 
although not all,^i states, either on account of being 
expressly adopted by constitutional or statutory pro¬ 
visions, or on account of being recognized by the 
courts as in force on the ground that they were 
brought by the colonists from England, see infra § 
11. English statutes enacted after such time, how¬ 
ever, are not a part of the common law of the 
states,^2 except in so far as they have been adopted 

by the courts.^3 

§ 5. Decisions of English Courts 

English decisions enunciating the common law con¬ 
stitute part of American common law so far as they 
are applicable to our conditions and usages. 


It has been said that decisions of the English 
courts laying down rules of the common law and 
construing statutes taken from England will be con¬ 
sidered part of the common law of this country so 
far as they arc applicable to our conditions and us- 
agcs.44 y\s indicated in § 21 infra, however, they 
constitute only evidence of what the common law 
is, and do not conclusively establish it as to any 
particular matter and may be disregarded; fur¬ 
ther, as appears from the discussion in § 11 infra, 
courts may look to American decisions as well as 
to English decisions in determining the common law 
of England within the meaning of adoption stat¬ 
utes. 

§ 6. Christianity 

Christianity has been said to be a part of the common 
taw, but It has been held that this is true only in the 
qualified sense that the law will protect it against 
blasphemy, and some courts declare that it is no part 
of our common law. 

Although it has been broadly said that Christian¬ 
ity is part and parcel of the common law,^® and 
that the Bible is the foundation of the common 
law,^® this statement has been held to have appli¬ 
cation only in a qualified sense,in that, as ap¬ 
pears in the title Blasphemy, the law will not per¬ 
mit Christianity to be reviled and ridiculed openly, 
and will punish such acts as tending to a breach of 
the peace and jeopardy of the public welfare. Oth¬ 
er authority in fact holds that in America there has 
never been any union of the church and the state, 


.aatna Accident & Liability Co. v. 
Miller, 170 P. 760, 54 Mont. 377, L. 
R.A.1918C 954. 

Neb.—State ex rel. Wright v. Bar¬ 
ney. 276 N.W. 676. 133 Neb. 676. 
Or.—Peery v. Fletcher, 182 P. 143, 
93 Or. 43. 

Tenn.—Simpson v. Drake, 262 S.W. 

41. 150 Tenn. 84. 

Tex.—Cattle Raisers' Loan Co. v. 
Sutton, Civ.App., 271 S.W. 233— 
City Nat. Bank of Wl<’hila Falls v. 
Laughlin. Civ.App.. 210 S.W. 617. 
Vt.—E. B. & A. C. Whiting Co. v. 
City of Burlington. 175 A. 35, 106 
Vt. 446—State v. O'Brien, 170 A. 
98, 106 Vt. 97. 

12 C.J. p 177 note 26. p 180 note 53. 
Parts which are not in force see in¬ 
fra 8 13. 

Statements of this rule in constitu¬ 
tional and statutory provisions see 
infra 8 11- 

4a Aria.—Patterson v. Connolly, 77 
P.2d 818. 

Cal.—Martin v. Superior Court of 
California in and for Alameda 
County, 168 P. 135, 176 Cal. 289. L. 
R.A.1918B 313—People v. Richard¬ 
son, 32 P.2d 433, 138 Cal.App. 404. 
Ill.—Wilcox V. Bierd, 162 N.E. 170, 


330 Ill. 571—Shedd v. Patterson, 
144 N.E. 5, 312 Til. 371. 

Kan.—State v. Criqui. 185 P. 1063. 
105 Kan. 716. 

N.H.—State v. Mint Vending Machine 
No. 195084. 154 A. 224, 85 N.H. 22. 

N.Y.—Russell v. Societe Anonyme 
Des Establlssements Aeroxon, 274 
N.Y.S. 794, 242 App.Div. 801, af¬ 
firmed 197 N.E. 185, 268 N.Y. 173— 
Harmon v. Alfred Peats Co., 214 
N.Y.S. 353, 216 App.Div. 368, re¬ 
versed on other grounds 154 N.E. 
314, 243 N.Y. 473. 

Or.—Peery v. Fletcher, 182 P. 143, 
93 Or. 43. 

R.I.—State V. McMahon, 140 A. 359, 
49 R.I. 107. 

Vt.—E. B. & A. C. Whiting Co. v. 
City of Burlington, 175 A. 35, 106 
Vt. 446—State v. O’Brien, 170 A. 
98. 106 Vt. 97. 

12 C.J. p 181 note 56. 

Particular English statutes adopted 
in various states see infra 8 13. 

41. U.S.—City of Lincoln v. Rick¬ 

etts, C.C.A.Neb., 84 F.2d 796, con¬ 
forming to mandate 56 S.Ct. 607, 
297 U.S. 373, 80 L.Ed. 724 and mod¬ 
ifying. C.C.A.. 77 F.2d 425, certio¬ 
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rari granted 66 S.Ct. 136, 296 U.S. 
566, 80 LEd. 400. 

Neb.—Brooks v. Kimball County, 256 
N.W. 501, 127 Neb 646. 

12 C.J. p 181 note 57. 

42. Ky. — Commonwealth v. Ken¬ 
tucky Jockey Club, 38 S.W.2d 987, 
238 Ky. 739. 

Minnw—Congdon v. Congdon, 200 N. 
W. 76. 160 Minn. 343. 

43. Vt.—E. B. & A. C. Whiting Co. 
V. City of Burlington, 176 A. 35, 
106 Vt. 446. 

44. Ill.—Lasier v. Wright. 136 N.E. 
545, 304 111. 130. 28 A.L.R. 674. 

45. Del.—Snavely v. Booth, 176 A. 
649, 6 W.W.Harr. 378. 

Pa. — Commonwealth v. American 
Baseball Club of Philadelphia, 138 
A. 497. 290 Pa. 136, 53 A.L.R. 1027 
—Commonwealth ex rel. Attorney- 
General v. Sesqui-Centennial Ex¬ 
hibition Ass’n, 8 Pa.Dist. & Co. 77, 
dismissed 138 A. 754, 290 Pa. 155. 

12 C.J. p 182 note 62. 

46. Ga.—Wylly v. Collins, 9 Ga. 223. 

47. Ala.—Hudgins v. State, 116 So. 
306, 22 Ala.App. 403. 

12 C.J. p 182 note 64. 
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that the legislative control lies exclusively over 
things temporal, and that neither Christianity nor 
any other system of religion constitutes a part of 
our common law.^* 

§ 7. Ecclesiastical Law 

Although authorities differ as to whether the ee> 
elesiastical law was adopted as part of the common law 
of England, it seems that certain parts of the common 
law administered by the ecclesiastical courts are in force 
here, and the practice of these courts may be looked to 
for guidance by chancery courts of this country. 

Some courts have declared the ecclesiastical law 
to have been a part of the common law of Eng¬ 
land, and as such to have been adopted, so far as 
applicable, as a part of the common law in the 
United States,while others have held the con¬ 
trary.®® The rule seems to be that while those prin¬ 
ciples of ecclesiastical law based on the union of 
church and state have no place in our jurispru¬ 
dence, certain portions of the common law which, 
under statutes, were administered by ecclesiastical 
courts have been adopted by us and it is settled 
that the constant practice of the court of chancery 
is to be guided by the decisions of the ecclesiastical 
courts of England.®2 

§ 8. Law Merchant 

The law merchant constitutes a part of our common 
law so far as applicable and not repugnant to our cir¬ 
cumstances, constitutions, and statutes. 

It is held that, the custom of merchants having 


been incorporated into the common law of England, 
and the latter being generally prevalent throughout 
this country, the law merchant, so far as applicable 
and not repugnant to our circumstances, constitu¬ 
tions, and statutes, forms a part of our common 
law.®3 

§ 9. Equity 

English rules of equity constitute a part of our com¬ 
mon law in so far as applicable to our conditions. 

Equitable principles and rules, as administered in 
the English court of chancery, in so far as applica¬ 
ble to our conditions, have been adopted as a part 
of our common or unwritten law.®^ 

§ 10. Customs, Usages, and Particular Laws 

The common law of the states comprehends general 
customs and usages which have implicitly become a part 
thereof, including some usages developed while they were 
colonies. 

The common law, as adopted and applied in the 
various states, includes general customs and usages 
which have implicitly become a part thereof,®® as, 
for example, the law merchant, see supra § 8. In 
addition to the unwritten law developed from the 
general customs of England, our common law also 
includes some usages growing out of the peculiar 
situation and exigencies of the colonies.®® An un¬ 
broken custom of a state for more than one hun¬ 
dred years is part of the common law of the state.® 


48 . La.—State v. Bott, 31 La.Ann. 
663. 33 Am.R. 224. 

N.C.—M»-Ivjn V. Kaslpy, .'52 N.C. 356. 
Ohio.—Bloom v. Richards, 2 Ohio St. 
387. 

12 C.J. p 182 note 65. 

49 . Okl.—Reaves v. Reaves, 82 P. 
490, 15 Okl. 240. 2 L.R.A.,N.S., 353. 

12 C.J. p 182 note 68. 

50 . N.V.—^A. F. Hutchinson Land 
Co. V. Whitehead Bros. Co., 217 
N.Y.S. 413, 127 Misc. 558, affirmed 
219 N.y.S. 413, 218 App.Div. 682. 

12 C.J. p 183 note 69. 

51 . Ind.—Short v. Stotts, 58 Ind. 29. 
N.Y.—Brinkley v. Brinkley, 50 N.Y. 

184, 10 Am.R. 460. 

12 C.J. p 183 note 70. 

58 . N.Y.—Griffin v. Griffin, 47 N.Y. 
134. 

12 C.J. p 183 note 71. 

53. Ill.—Gorin v. Wiley, 216 Ill.App. 
641. 

Ind.—Gates v. Pauvre. 119 N.E. 155, 
74 Ind.App. 382. 

Ky.—Kirkpatrick v. Lebus, 211 S.W. 
672, 184 Ky. 139. 

8 C.J. p 33 notes 8, 9“—12 C,J. p 183 
note 74—17 C.J. p 448 note 16. 


Customs and usages as sources of 
American law see infra § 10. 

“Law merchant’* defined see Bills and 
Notes § 2. 

54 . Ala.—Goodman v. Carroll, 87 So. 
368, 369, 205 Ala. 305, citing Cor¬ 
pus Juris. 

Cul.—Martin v. Superior Court of 
California in and for Alameda 
County, 168 P. 136, 176 Cal. 289, L. 
R.A.1918B 313. 

Del.—Continental Guaranty Corpora¬ 
tion v. People’s Bus Line, 117 A. 
275, 279, 2 W.W.Harr. 595, citing 

Corpus Juris. 

Fla.—Busch v. City Trust Co., 134 
So. 226, 228, 101 Fla. 392, citing 
Corpus Juris. 

12 C.J. p 183 note 76. 

Particular equitable principles see 
infra 5 15. 

55 . Ariz.—Van Dyke v. Superior 
Court of Gila County, 211 P. 576, 
24 Ariz. 608. 

12 C.J. p 184 note 77—17 C.J. p 448 
note 13. 

Prevailing usogss of other states 

To ascertain laws and usages at 


the time of the adoption of a stat¬ 
ute, there being no authoritative 
precedent in the Jurisdiction. It is 
necessary to investigate the then 
prevailing usages in states having 
ihe common law as the basis of their 
jurisprudence, such usages prevail¬ 
ing within the jurisdiction in the 
sense that they are implicit in the 
common law itself.—^Van Dyke v. Su¬ 
perior Court of Gila County, supra. 

Zh Bngland the common law. in its 
most comprehensive sense, is said to 
embrace general customs pervading 
the whole realm, particular customs 
prevailing only in certain placc.s, and 
particular laws which have been by 
degrees incorporated into the com¬ 
mon law to a certain extent.—Finch 
v. Finch, 14 Ga. 362. 

58 . Mass.—Commonwealth v. Chap¬ 
man. 13 Mete. 68—Commonwealth 
V. Knowlton, 2 Mass. 630. 

Pa.—Guardians of Poor v. Greene. 6 
Binn. 664. 

12 C.J. p 184 note 78 

67 . Tenn.—Moss v. State. 173 S.W. 
869, 131 Tenn. 94. L.R.A.1916D 861. 
Ann.Cas.l916B 1. 
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m. ADOPTION, SEPEAL, AND REVIVAL 


§11. Adoption 

a. In general 

b. Source of declaration of common law 

a. In Oeneral 

The common law, adoption of which Is a matter for 
the determination of the several states, has been ex¬ 
pressly adopted in some states by constitution or statute, 
and has been held by other Jurisdictions to be In force as 
a result of Its accompanying the coionization by English 
settlers, or through derivation from a mother state, or 
mereiy by judicial acceptance, but It Is not in force In 
other states. 


As stated in § 16 infra, there is no national com¬ 
mon law operative as such throughout the states 
of the Union; the adoption and application of the 
common law was a matter left to the several states 
for determination.'**® In many states the common 
law of England and in some cases the English stat¬ 
utes enacted prior to a specified time have been ex¬ 
pressly adopted to the extent specified in §§ 13-15 
infra, and, except as modified by statutory enact¬ 
ment, remains in force by virtue of constitutional^® 
or statutory®® provision to such effect. It has been 


58. Ky.—Adams Bros. v. Clark, 224 
S.W. 1016, 189 Ky. 279. 14 A.L.R. 
738. 

N.C. — North Carolina Corporation 
Commission v. Citizens’ Bank & 
Trust Co.. 137 S.El. 587, 193 N.C. 
513, 51 A.L.R. 1350. 

Adoption of common law of crimes 
see the C.J.S. title Criminal Law § 
19, also 12 C.J. p 195 note 41-p 
196 note 46, p 197 notes 53, 54. 

69. Del.—Continental Guaranty Cor¬ 
poration V. Pf'ople’s Bu.s Line, 117 
A. 275, 2 W.W.Harr. 595—Wilming¬ 
ton Tru.st Co. V. Hendrixson, 114 A. 
215, 1 WW Harr. 303. 

C,a.—Grirnmell v. Barnwell, 192 S.E. 
191, 184 Ga. 461. 

Ky.—Commonwealth v. Donoghue, 68 
S.W.2d 3, 250 Ky. 343. 89 A.L.R. 
819—Adams Bros. v. Clark, 224 S. 
W. 1046, 189 Ky. 279, 14 A.L.R. 
738. 

Mass.—Commonwealth v. Rowe, 163 
N.E. 537. 257 Mass. 172, 48 A.L.R. 
762. 

N..1.—Loudon v. Loudon. 168 A. 840, 
114 N.J.Eq. 242, 89 A.L.R. 904, 

modifying 169 A. 335, 114 N.J.Eq. 

212 . 

N.Y.—Harmon v. Alfred Peats Co., 
214 N.Y.S. 363, 216 App.Div. 368, 
reversed on other grounds 154 N. 
E. 314, 243 N.y. 473—In re Kll- 
lough’s Estate, 265 N.Y.S. 301, 148 
Misc. 73—Kavenaugh v. Cohoes 
Power & Light Corporation, 187 N. 
Y.S. 216, 114 Misc. 590. 

12 C.J. p 184 note 80. 

Zn Oregon, the common law has 
been adopted as a part of the law 
of the state, in view of the Organic 
Law art 1 8 2 of the territorial gov¬ 
ernment of Oregon adopted July 26, 
1845, and of Const.1857 art 18 8 7. 
—U. S. Fidelity & Guaranty Co. v. 
Bramwell, 217 P. 332, 108 Or. 261, 32 
A.L.R. 829. 

60. U.S.—City of Lincoln v. Rick¬ 
etts, aCA.Neb., 84 F.2d 796, con¬ 
forming to mandate 56 S.Ct. 607, 
297 U.S. 373, 80 L.Ed. 724,, and 
modifying, C.C.A., 77 F.2d 426, cer¬ 
tiorari granted 56 S.Ct. 136, 296 U. 
S. 666, 80 L.Ed. 400—-Henderson v. 
U. S., Ct.Cl., 18 F.Supp. 404—City 


and County of Denver v. Stenger, 
C.C.A.C 0 I 0 .. 296 F. 809. 

Ala.—Goodman v. Carroll, 87 So. 368, 
205 Ala. 305—Johnson v. State, 88 
So. 348, 18 Ala.App. 70. 

Ariz.—John W. Masury & Son v. Bis- 
bee Lumber Co., 68 P.2d 679, 49 
Ariz. 443. 

Cal.—I'hilpott V. Superior Court in 
and for Los Angeles County. 36 P. 
2d 635, 1 Cal.2d 512, 95 A.L.R. 991) 
—In re Elizalde’s Estate. 188 P. 
560. 182 Cal. 427—Burlingame v. 
Traeger. 281 P. 1051, 101 Cal.App. 
365. 

Colo.—Board of Com’rs of San Mi¬ 
guel County V. McFerson, 9 r.2d 
614, 90 Colo. 408—Colorado State 
Board of Pharmacy v. Hallett, 296 
P. 540, 88 Colo. 331. 

Fla.—^Kennedy v. City of Daytona 
Beach, 182 So. 228—State ex rel. 
Williams v. Coleman, 180 So. 357, 
131 Fla. 892—Lewis v. City of Mi¬ 
ami. 173 So. 150, 127 Fla. 426— 
Corlett V. Oliver, 144 So. 877, 107 
Fla. 403, rehearing denied 145 So. 
886. 107 Fla. 403—Menendez v. 

Rodriguez. 143 So. 223, 106 Fla. 214 
—Banfleld v. Addington. 140 So. 
893, 104 Fla. 661—Waller v. First 
Savings & Trust Co.. 138 So. 780, 
103 Fla. 102.5—Blocker v. Blocker, 
137 So. 249, 103 Fla. 285—Ex parte 
Diggers, 95 So. 763, 86 Fla. 322— 
Nolan V. Moore, 88 So. 601, 81 Fla. 
594. 600. 

Ill.—People ex rel. Nelson v. West 
Englewood Trust & Savings Bank, 
187 N.E. 625, 353 Ill. 451. See 
People V. Rice, 238 lll.App. 460— 
Cahill V. Plumbers', Gas and Steam 
Fitters’, and Helpers’ Local 93, 238 
lll.App. 123—^Kinross v. Cooper, 224 
lll.App. 111. 

Ind.—Fidelity & Deposit Co. of 
Maryland v. Brucker, 183 N.E. 668, 
225 Ind. 273, 90 A.L.R. 166. 

Mont.—Herrin v. Sutherland. 241 P. 
328, 74 Mont. 687, 42 A.L.R. 937— 
Jonosky v. Northern Pac. Ry. Co., 
187 P. 1014, 67 Mont. 63. 

Neb.—State ex rel. Wright v. Barney, 
276 N.W. 676, 133 Neb. 676—Brooks 
V. Kimball County, 256 N.W. 601, 
127 Neb. 645—Moran v. Moran, 163 
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N.W. 315, 101 Neb. 386. rehearing 
denied 163 N^W. 1071, 101 Neb. 386. 
N.C. — North Carolina Corporation 
Commission v. Citizens' Bank 
Trust Co., 137 S.E. 587, 193 N.C. 
513, 57 A.L.R. 1350. 

Okl-Meyer v. White, 192 P. 801, 79 
Okl. 257. 

Tex.—Great Southern Life Ins. Co. v. 
City of Austin. 24 3 S.W. 778, 112 
Tex. 1, reversing City of Austin v. 
Great Southern Life Ins. Co., Civ. 
App.. 211 S.W. 482—Dowlln v. 
Boyd, Com.App., 291 S.W. 1095. af¬ 
firming in part and reversing in 
part. Civ.ApF)., 284 S.W. 636—Allen 
V. West Lumber Co., Com.App., 244 
S.W. 499, reversing, Civ.App., 223 
S.W. 529—Genusa v. City of Hous¬ 
ton, Civ.App., 10 S.W.3d 772—Cat¬ 
tle Raisers’ Loan Co. v. Sutton, 
Civ.App., 271 S.W. 233—City Nat. 
Bank of Wichita Falls v. Laughlin, 
Civ.App., 210 S.W. 617—Hunting v. 
Jones, Civ.App., 183 S.W. 868, re¬ 
versed on other grounds, Com.App., 
215 S.W. 959, modilied on other 
grounds 221 S.W. 265. 

Utah. Slate v. Dean. 254 P. 142, 69 
Utah 268. 

Vt.—E. B. & A. C. Whiting Co. v. 
City of Burlington, 175 A. 36, 106 
Vt. 446—State v. O’Brien, 170 A. 
98, 106 Vt. 97. 

Wash.—Garrett v. Byerly, 284 P. 343, 
155 Wash. 351, 68 A.L.R. 254. 

12 C.J. p 184 note 81. 

Civil law 

(1) As a result of the statutory 
adoption of the common law only the 
portions of Spanish civil law incor¬ 
porated in Florida statutes are law 
in Florida.—Menendez v. Rodriguez, 
143 So. 223, 106 Fla. 214. 

(2) It has been held, on the other 
hand, that a statute adopting the 
common law. does not necessarily ex¬ 
clude the application of all principles 
of Spanish law, provided they are 
applicable to customs and enact¬ 
ments adopted from that law and not 
inconsistent with the laws and cus¬ 
toms of the state.—Pendleton v. 
Brown, 221 P. 213, 25 Ariz. 604. 

In New Mexico 

(1) The common law has been 
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held, however, in other states, that legislative ac¬ 
tion is unnecessary to affirm the existence of the 
common law,®i and that the English common law 
has been adopted or is in force, by reason of the 
fact that it was brought by our ancestors from Eng¬ 
land, and was in force in the colonies in so far as 
applicable to the new conditions and surroundings.®^ 
In some states, the common law is in force as a re¬ 


sult of derivation through a mother state.®® In 
still other jurisdictions, the common law has no 
force except as judicially recognized in the practice 
and course of adjudication of the courts thereof.®® 
Numerous other decisions have held the common 
law to be in force without expressly referring to 
any constitutional or statutory provision concerning 
adoption or giving other basis therefor.®® In cer- 


adopted by statute.—Field v. Otero, 
290 P. 1016. 36 N.M. 68—Blake v. 
Hoover Motor Co.. 212 P. 738, 28 N. 

M. 371—Beals v. Ares, 186 P. 780, 26 

N. M. 469. 

(2) Since such adoption the com¬ 
mon law is as much the rule of de¬ 
cision in the state as in those in 
which it was the law from the be- 
grinning: of their political existence.— 
Beals V. Ares, supra. 

(3) The civil law formerly in ef¬ 
fect was completely supplanted, ex¬ 
cept as it had been incorporated into 
the statutes of the territory or state. 
—Field V. Otero, supra—Beals v. 
Ares, supra. 

61. Minn.—Congdon v. Congdon, 200 
N.W. 76. 160 Minn. 343. 

Btatnte merely declaratory 

It has been held that a statute ex¬ 
pressly adopting the common law is 
merely declaratory in nature and 
that a failure to include such statute 
in a revision of the laws does not 
make the common law not of force. 
—State V. Charleston Bridge Co., 101 
S.E. 667, 113 S.C. 116. 

68 . Conn.—State v. Muolo, 172 A. 
876, 118 Conn. 373—Bassett v. City 
Bank & Trust Co., 161 A. 862, 115 
Conn. 393. 

Mass.—Friend v. Childs Dining Hall 
Co.. 120 N.E. 407, 231 Mass. 65, 6 
A.L.R. 1100. 

12 C.J. p 186 note 82. 

OzigliL of mle immaterial 

Whether origin of rule of English 
common law of sales was general 
custom or statutory enactment, it 
was brought over by founders of 
American commonwealth, if it was 
unchanged at the time of their emi¬ 
gration.—Friend v. Chiids Dining 
Hall Co.. 120 N.E. 407, 231 Mass. 66. 
5 A.L..R. 1100. 

X& Maine 

It has been said that residents in 
province of Maine, before separation 
thereof from Massachusetts, are con¬ 
clusively held to have adopted com¬ 
mon law as expressed by courts of 
Massachusetts and Massachusetts 
Bay Colony prior to separation.— 
Bean v. Central Maine Power Co.. 173 
A. 498, 173 Me. 9. 

63. Tenn.—^Howard v. State, 227 S. 

W. 86, 143 Tenn. 639. 

12 C.J. p 186 note 84. 

System as entirety not in foroe 

The common law, in its entirety, 


and as a distinctive system of laws 
has never been in force in Tennessee, 
but only such part thereof has been 
in force as had been adopted and 
was in force in North Carolina, when 
the territory embraced in Tennessee 
v/as ceded by North Carolina to the 
federal government. — Howard v. 
Stale. 227 S.W. 36, 143 Tenn. 639— 
Smith V. North Memphis Sav. Bunk, 
89 S.W. 392, 116 Tenn. 12. 

66. U.S.—President and Fellows of 
Harvard College v. Jewett, C.C.A. 
Ohio, 11 F.2d 119. 

Ohio.—McAllister v. Schlemmer & 
Graber Co., 177 N.E. 841, 39 Ohio 
App. 434. 

Where Jnstioe reguires 

Common-law rules not in conflict 
with statute are adopted, when nat¬ 
ural Justice requires and reason 
prompts.—McAllister v. Schlemmer 
& Graber Co., supra. 

65. U.S.—United Drug Co. v. Theo¬ 
dore Rectanus Co., 39 S.Ct. 48. 248 

U. S, 90. 63 L.Ed. 141, afllrming 
Theodore Rectanus Co. v. United 
Drug Co.. 226 F. 646, 141 C.C.A. 
301, which reverses, D.C., United 
Drug Co. v. Theodore Rectanus 
Co.. 206 F. 670. 

Ala.—Ware Lodge No. 485, A. F. & 
A. M.. v. Harper, 182 So. 69—Love 

V. State. 126 So. 686, 23 Ala.App. 
363. 

Ariz.—McClure v. Johnson, 69 P.2d 
673. 

Ark.—Missouri Pac. R. Co. v. Mc¬ 
Kinney, 71 S.W.2d 180, 189 Ark. 69 
—District No. 21, United Mine 
Workers of America, v. Bourland, 
277 S.W. 546, 169 Ark. 796. 

Cal.—Bryan v. Banks, 277 P. 1076, 
96 Cal.App. 748. 

Colo.—Haggln v. International Trust 
Co.. 169 P. 138, 69 Colo. 135, L.R. 
A.1918B 710. 

Del.—Mills Novelty Co. v. Transeau, 
196 A. 187. 

D.C.—George Washington University 
V. Riggs Nat. Bank of Washington. 
D. C.. 88 F.2d 771, 66 App.D.C. 389 
—Cunningham v. Rodgers, 267 F. 
609, 60 App.D.C. 51, affirmed 42 S. 
Ct. 149, 267 U.S. 466, 66 L.Ed. 319. 
Fla.—Masser v. London Operating 
Co., 146 So. 79. 106 Fla. 474—Thom¬ 
as V. Mills. 144 So. 882, 107 Fla. 
386—Bryan v. Landis, 142 So. 660, 
106 Fla. 19—Cummer Lumber Co. 
V. Silas. 126 So. 872, 98 Fla. 1168 
—State V. Jacksonville Terminal 
Co.. 106 So. 676, 90 Fla. 721—Meeks 
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v. Johnston. 96 So. 670, 86 Fla. 248 
—Marsicano v. Marsicano, 84 So. 
166, 79 Fla. 278. 

Ga.—Carmichael v. Carmichael, 187 
S.E. 116, 63 Ga.App. 663. 

Ind.—New York Life Ins. Co. v. 
Finkelstein, 8 N.E.2d 598. 212 Ind. 
166—Smith V. Smith, 142 N.E. 328, 
81 Ind.App. 666. 

Kan.—Fergus v. Tomlinson, 268 P. 
849, 126 Kan. 427. 

Ky.—Commonwealth v. Allen, 32 S. 

W.2d 42, 236 Ky. 728—Morris v. 
Morris. 10 S.W.2d 277, 226 Ky. 823. 
Me.—Sacknoff v. SacknofT, 161 A. 661*. 
131 Me. 280—Copp v. T*aradis, 3 57 
A. 228, 130 Me. 464. 

Mich.—Bugbee v. Fowle, 269 N.W. 
570, 277 Mich. 485—Bassier v. J. 
Connelly Const. Co., 198 N.W. 989, 
227 Mich. 251. 

Minn.—Congdon v. Congdon, 200 N. 

W. 76, 160 Minn. 343. 

Miss.—Interstate Life & Accident Co. 
V. Pannell. 3 62 So. 636, 169 Mass. 
60—^Western Union Telegraph Co. 
V. Goodman, 346 So. 128, 166 Mif.*». 
782—Planters’ Oil Mill v. Yazoo & 
M. V. R. Co., 121 So. 138, 163 M'.‘3S. 
712. 

Mo.—L. E. Lines Music Co. v. Holt. 
60 S.W.2d 32, 332 Mo. 749, tr.ar.f- 
ferred Lines Music Co. v. 

App., 48 S.W.2d 92—L. E. Lines 
Music Co. V. Holt, 61 S.W.2d 326, 
382 Mo. 749—Warren v. American 
Car & Foundry Co., 38 S.W.2d 718, 
327 Mo. 756. 

Mont.—Gas Products Co. v. Rankin. 
207 P. 993, 63 Mont. 372, 24 A.L.R. 
294. 

N.Y.—Clanl v. Cianl, 216 N.Y.S. 767. 
127 Misc. 304. 

N.C.—Smith v. Atlantic & Y. Ry. Co., 
166 S.E. 608, 200 N.C. 177. 

Or.—^Fidelity & Deposit Co. of Mary¬ 
land V. State Bank of Portland, 
242 P. 823, 117 Or. 1. 

S.C.—State V. Wilson, 161 S.E. 104, 
162 S.C. 413. 81 A.L.R. 680—O’Hag¬ 
an V. Fraternal Aid Union, 141 S.E. 
893, 144 S.C. 84, 67 A.L.R. 397. 
Tenn.—Simpson v. Drake, 262 S.W. 
41, 160 Tenn. 84. 

Tex.—Portwood v. Portwood, Civ. 
App., 109 S.W.2d 616, error dis¬ 
missed-*—City of Corpus Christ! v. 
Miller, Civ.App., 36 S.W.2d 204— 
City of Corpus Christ! v. Coffin, 
Civ.App., 86 S.W.2d 202—^Panhan¬ 
dle & S. F. Ry. Co. V. Talmage, 
Civ.App., 206 S.W. 862—Welder v. 
State, Civ.App., 196 S.W. 868, er¬ 
ror refused. 
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tain states the common law has never been adopted 
and is not in force.®® 

Territory ceded to the United States. Where 
territory is ceded to the United States by a country 
which does not recognize the common law, it re¬ 
quires a specific enactment by congress, or by the 
territorial legislature, to adopt the common law;®*^ 
but where the common law prevails in certain ter¬ 
ritory, the fact that the federal government ac¬ 
quires complete control thereof does not take the 
territory out of its operation, in the absence of a 
provision of the federal constitution or act of con¬ 
gress setting aside the common law.®® 

b. Source of Declaration of Common Law 

The '^common law of England*’ adopted by atatutea 
In the atates refers to the common law as declared by 
the courts of the different atates as well as to the In¬ 
terpretation of such law by the English courts. 

As used in state statutes adopting the common 
law, the expression “common law of England” has 
been construed to mean the common law as declared 
by the courts of the different states of the United 
States,®® and not solely the law as declared by the 
courts of England.^® On the other hand, it has 


§ 12 

been held that this expression, as used in a statute, 
designates the English common law as interpreted 
as well in the English courts as in the courts of 
such of the states of the Union as have adopted 
the English common law.^l 

§ 12. Repeal and Revival 

a. Repeal 

b. Revival 

a. Repeal 

The common law may be repealed, although only by 
conatitutlonal or statutory provision, If the legislative 
Intent to do so Is clearly manifested, but a statute not 
repugnant thereto or all-inclusive does not affect the 
common law, as repeals by Implication are not favored. 

Within constitutional limits, the common law, or 
particular principles or rules thereof, may be ex¬ 
pressly abrogated or repealed by constitutional or 
statutory provisions, *^2 not by a city ordinance,"^® 

unless enacted under proper constitutional and stat¬ 
utory authority.Such constitutional or statutory 
enactment is the only means by which the common 
law may be repealed or abrogated,*^® and the courts 
are without power to do so by judicial decision.7® 


Wash.—-Stale v. Lloyd, 244 P. 130, 
138 Wash. 8. 

Wls.—Aaby v. Kaupang-er, 221 N.W. 
417, 197 Wls. 56—State v. Verage, 
187 N.W. 830, 177 Wls. 295, 23 A.L. 
R. 491. 

12 C.J. p 186 note 83. 

Practice aad procedure of the 
courts of New Jersey are In accord¬ 
ance with the rules and regulations 
of the common law.—^Assets Develop¬ 
ment Co. V. Wall, 119 A. 10, 97 N.J. 
Law 468. 

CommoB-law rights exist, except 
as modified by statute.—Goetschius 
V. Brightman, 156 N.E. 660, 246 N.T. 
186, affirming 211 N.T.S. 763. 214 
App.Dlv. 168. 

66. La.—^Noel Bros. v. Texas & P. 
Ry. Co., 133 So. 830, 16 La.App. 
622. 

67. N.M.—In re De Vore, 136 P. 47, 
18 N.M. 246. 

68. Va.—Norfolk & P. B. L. R. Co. 
V. Parker, 147 S.E. 461, 162 Va. 
484. 

69. Mont. — Herrin v. Sutherland, 
241 P. 328, 74 Mont. 587, 42 A.L.R. 
937. 

Tex.—Norvell-Wilder Hardware Co. 
V. McCamey, Civ.App., 290 S.W. 
772. 

12 C.J. p 177 note 18. 

Decisions of courts as evidence of 
common law see infra S§ 21, 22. 

70l Cal.—Callet v. Alioto. 290 P. 488, 
210 Cal. 65—Fletcher v. Los An¬ 
geles Trust & Savings Bank, 187 
P. 426, 182 Cal. 177. 


S.C.—State V. Wilson, 161 S.E. 104, 
162 S.C. 413, 81 A.L.R. BRO. 

Tex.—^Norvell-Wilder Hardware Co. 

V. McCamey, Civ.App., 290 S.W. 
772. 

71. Cal.—Lux V. Haggln, 4 P. 919, 
10 P. 674, 69 Cal. 255. 

English decisions as evidence of 
common law see Infra 5 22. 
English decisions as source of Amer¬ 
ican law see supra § 5. 

72. U.S.—Liberty Warehouse Co. v. 
Burley Tobacco Growers’ Co-op. 
Marketing Ass’n, 48 S.Ct. 291, 276 
U.S. 71, 72 L.Ed. 473, affirming Li¬ 
berty Warehouse Co., v. Burley To¬ 
bacco Growers* Co-op. Ass’n, 271 
S.W. 696, 208 Ky. 64 3. 

Cal.—Pall River Valley Irr. Dist. v. 
Mt. Shasta Power Corporation, 269 
P. 444, 202 Cal. 56, 56 A.L.R. 264. 
Colo.—Colorado State Board of 
Pharmacy v. Hallett, 296 P. 640, 88 
Colo. 331. 

Fla.—State v. Parker, 100 So. 260, 87 
Fla. 181—State v. Bullock, 79 So. 
337, 76 Fla. 113, L.R.A.1918F 961. 
Ill.—^People V. Montgares, 180 N.E. 
419, 347 Ill. 562. 

Ind.—Manley v. State, 149 N.E. 61, 
196 Ind. 629. 

Ky.—^Adams Bros. v. Clark, 224 S. 

W. 1046, 189 Ky. 279, 14 A.L.R. 738. 
Mich.—Bean v. McFarland, 273 N.W. 

832, 833, 280 Mich. 19, quoting Oor- 
pus Juris. 

Mont.—Gillespie v. Great Northern 
Ry. Co., 208 P. 1059, 63 Mont. 698 
—^Decker v. Decker, 185 P. 168, 66 
Mont. 838. 


N.Y.—Ward v. Erie R. Co., 172 N.T.S. 

691, 185 App.Div. 841. 

Ohio.—In re Grand Jury, 6 Ohio N.P., 
N.S.. 33. 

Tex.—Miller v. Letzerich, 49 S.W.2d 
404, 121 Tex. 248, 85 A.L.R. 461, 
affirming. Civ.App., 292 S.W. 560— 
Houston Pipe Line Co. v. Beasley, 
Civ.App., 49 S.W.2d 950. 

Vt.—E. B. & A. C. Whiting Co. v. 
City of Burlington, 175 A. 35, 106 
VI. 446. 

12 C.J. p 186 note 86. 

Construction of: 

Constitutional provi.slons with ref¬ 
erence to common law, see the C.J.S. 
title Constitutional Law 9 36, also 
12 C.J. p 194 note 38-p 195 note 39, 
p 718 notes 12-21. 

Statutes in derogation of common 
law see the C.J.S. title Statutes 8 
393, also 59 C.J. p 1124 note 6-p 1128 
note 62. 

Statutes in light of common law 
see the C.J.S. title Statutes 8 363, 
also 12 C.J. p 194 note 38-p 195 note 
40; 59 C.J. p 1039 note 86-p 1040 
note 98. 

73. Tex —Genusa v. City of Hous¬ 
ton. Civ.App., 10 S.W.2d 772. 

12 C.J. P 186 note 87. 

74b Tex.—Dallas Ry. & Terminal Co. 
V. Bankston, Civ.App., 33 S.W.2d 
600, rever.Mcd on other grounds, 
Com.App., 61 S.W.2d 304. 

76. Minn.—Congdon v. Congdon, 200 
N.W. 76, 160 Minn. 843. 

76. Ill.—See Cahill v. Plumbers’, 
Gas and Steam Fitters’, and Help¬ 
ers’ Local 93, 238 lll.App. 123. 
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The common law is not to be considered altered 
or changed by statute unless the legislative intent to 
do so is plainly manifested,'^^ and any such altera¬ 
tion will not be considered effected to a greater ex¬ 
tent than the unmistakable import of the language 
used7® Although the common law may be impli¬ 
edly repealed by a statute which is inconsistent 
therewith, or which undertakes to revise and cover 
the whole subject matter,*^® repeal by implication 
is not favored,®® and this result will be reached only 


where there is fair repugnance between the com¬ 
mon law and the statute, and both cannot be car¬ 
ried into effect.On the other hand, the common 
law is not repealed, by implication or otherwise, if 
there is no repugnancy between it and the statute,®^ 
and it does not appear that the legislature intended 
to cover the whole subject.®® It is a maxim of the 
common law that a statute made in the affirmative 
without any negative, express or implied, does not 


Minn.—Confrdon v. Congrdon, 200 N. 
W. 76. 160 Minn. 343—Francis v. 
Western Union Tel. Co., S9 N.W. 
1078. 68 Minn. 252, 49 Am.S.R. 507, 
25 L..R.A. 406. 

Bvea if deeira'ble, departure from 
common law. which is a rule of con¬ 
tract, must be by statute. althouK:h 
it be in accordance with late English 
decisions which have changed the 
earlier common-law rule.—Auer & 
Twitcholl V. Robertson Paper Co., Ill 
A. 670, 94 Vt. 478. 

UnleiB applicatioiL aad reasoaabla 
development of accepted princlplea of 
law justify recovery, the remedy, if 
any, rests with the legislature and 
not with the courts.—Swontusky v. 
Prudential Ins. Co. of America, 165 
A. 686, 116 Conn. 526. 

77. Fla.—Bryan v. Landis, 142 So. 
650. 106 Fla. 19. 

N.H.—Niemi v. Boston & M. R. R., 
173 A. 361, 87 N.H. 1, affirmed 175 
A. 245, 87 N.H. 1. 

N.Y.—Au.stin v. Wood. 275 N.T.S. 
710. 153 Mi.se. 719. 

Vt.—E. B. & A. C. Whiting Co. v. 
City of Burlington, 175 A. 35, 106 
Vt. 446. 

Va.—H.mnabass v. Ryan, 180 S.E. 

416, 164 Va. 519. ■ 

Presumptions as to repeal see infra 

5 20. 

Gonelsteat common law unaffected 

Cal.—In re Sloan’s Estate. 46 F.2d 
1007, 7 Cal.App.2d 819. 

Statute construed as declaratory 
The Negotiable In.struments Laws 
are always construed as declaratory 
merely of the law merchant, unless 
plainly a change was intended.— 
Mueller & Martin v. Liberty Ins. 
Bank. 218 S.W. 465, 187 Ky. 44. 
Bights of state 

Statute applicable to private rights 
does not alTcct rights of stale under 
common-law rule unless common-law 
rule is expressly abrogated.—People 
ex rcl. Nelson v. West Englewood 
Trust & Savings Bank, 187 N.E. 526, 
353 111. 451. 

78. Fla.—Ex parte Amos. 112 So. 
289. 93 Fla. 5. 

Md.—Goldenberg v. Federal Finance 

6 Credit Co., 133 A. 69, 160 Md. 
298. 

Minn.—Congdon v. Congdon, 200 N. 
W. 76, 160 Minn. 343. 


N.T.—Cleveland v. Town of Lancas¬ 
ter, 2fi7 N.Y.S. 673. 239 App.Dlv. 
263. affirmed 191 N.E. 568, 264 N.Y. 
668 . 

Pa.—Greene County v. Southern 
Surely Co., 141 A. 27. 292 Pa. 304. 
Statute supplemeutary to oommon 
law does not displace it more than 
clearly necessary.—Ex parte Amos. 
112 So. 289. 93 Fia. 6. 

79. Colo.—Colorado State Board of 
Pharmacy v. Hallett, 296 P. 640, 
642, 88 Colo. 331, quoting Corpus 
Juris. 

Fla.—Banfleld v. Addington. 140 So. 
893, 104 Fla. 661. 

Ill.—See Sherer-Gillett Co. v. Long. 
236 Ill.App. 162, affirmed 149 N.E. 
225. 318 Ill. 432. 

Ky.—Commonw'ealth v. Barnett, 245 
S.W. 874, 877, 196 Ky. 731, quoting 
Corpus Juris. 

Md.—Lutz v. State, 172 A. 354. 356, 
167 Md. 12, citing Corpus Juris— 
Goldenberg v. Federal Finance & 
Credit Co., 133 A. 59, 61, 150 Md. 
298, citing Corpus Juris. 

Mass.—Commi.«5sioner of Banks v. 
Highland Trust Co., 186 N.E. 229, 
2R3 Mass. 71—Inhabitants of Town 
of Salisbury v. Salisbury Water 
Supply Co.. 181 N.E. 194, 279 Mass. 
204—flurney Healer Mfg. Co. v. 
New York, N. H. & H. R. Co., 162 
NE. 897, 264 Mass. 427—City of 
Boston V. Edi.son Electric Illumin¬ 
ating Co. of Boston, 136 N.E. 113, 
242 Mass. 305—Town of Framing¬ 
ham V. Alien, 133 N.E. 629. 240 
Mass. 253—Commonwealth v. Al¬ 
len. 133 N.E. 625, 240 Mass. 244. 
Or.—Silver Falls Timber Co. v. 
Eastern & Western Lumber Co., 
40 r.2d 703, 149 Or. 126. 

Vt.—E. B. & A. C. Whiting Co. v. 
City of Burlington. 175 A. 35, 44, 
106 Vt. 446, citing Corpus Juris. 
Wis.—Davis V. Davis’ Ex’r, 167 N.W. 

819, 167 Wis. 328. 

12 C.J. p 187 note 89. 

Statute conferring new right or rem¬ 
edy as superseding common-law 
remedy see infra fi 13 d. 

Waiver and estoppel 

State law relating to alteration of 
contract in writing does not repeal 
all common law as to waiver and es¬ 
toppel ef one who has agreed to an 
alteration in a manner other than 
that provided by the statute.—Bu-Vl- 


Bar Petroleum Corporation v. Krow, 
C.C.A.Okl., 47 F.2d 1065. 

Bights on insolvency 

It has been said that in regard to 
rights in the property of an insolvent 
debtor, the statutes have superseded 
the rules of the common law where- 
ever they are not declaratory of it. 
—Penn Mut. Life Ins. Co. v. Hunt, 
129 N.E. 391, 237 Mass. 241. 

Ill.—People ex rel. Nelson v. 
West Englewood Trust & Savings 
Bank. 187 N.E. 525, 353 111. 451. 
See Cahill v. Plumbers’, Gas and 
Steam Fitters’, and Helpers’ Local 
93, 238 Ill.App. 123. 

Ky.—Hill v. Halmhuber, 9 S.W.2d 
55, 225 Ky. 394—Commonwealth v. 
Barnett, 245 S.W. 874. 196 Ky. 731. 
Tex.—City of Corpus Christi v. Mil¬ 
ler, Civ.App., 35 S.W.2d 204—City 
of Corpus Christ 1 v. Coffin, Civ. 
App., 35 S.W.2d 202. 

81. Del.—State ex rel. Green v. 
Foote, 168 A. 24.5, 5 W.W.Harr. 514. 

111.—Pf‘ople ex rel. Nt'l.son v. West 
Englewood Trust & Savings Bank, 
187 N.E. 525, 353 Ill. 451. 

82. Cal.—In re Elizalde’,s Estate, 188 
P. 560, 182 Cal. 427. 

Ill.—People ex rel. Nelson v. West 
Englewood Trust & Savings Bank, 
3 87 N.E. 525, 353 111. 451. 

Iowa.—Dougherty v. Shankland, 251 
N.W. 73, 217 Iowa 951. 

Ky.—Commonwealth v. Barnett, 245 
S.W. 874, 877, 196 Ky. 731. quot¬ 
ing Corpus Juris. 

Md.—Lutz V. State, 172 A. 354, 356, 
167 Md. 12, citing Corpus Juris. 
Muni.—State v. Madison State Rank 
of Virginia City, 218 P. 652, 68 
Mont. 342. 

Or.—Silver Falls Timber Co. v. East¬ 
ern & Western Lumber Co., 40 P.2d 
703, 49 Or. 126—Knox v. Abrams, 
286 P. 517, 132 Or. 500. 

12 C.J. p 187 note 90. 

83. Cal.—In re Elizalde’s Estate, 188 
P. 560, 182 Cal. 427. 

Ky.—Commonwealth v. Barnett, 245 
S.W. 874, 3 96 Ky. 731. 

Md.—Lutz V. State. 172 A. 354, 366, 
167 Md. 12, citing Corpus Juris. 
Mich.—Garwols v. Bankers’ Trust 
Co., 232 N.W. 239, 251 Mich. 420. 
Or.—Silver Falls Timber Co. v. East¬ 
ern & Western Lumber Co., 40 F.2d 
703, 49 Or. 126. 

12 C.J. p 187 note 90. 
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take away the common law.®^ It follows, there¬ 
fore, that, as to matters not covered by the stat¬ 
ute, the rules of the common law prevail.85 The 
difficulty encountered by the courts is not in the rec¬ 
ognition of these two general principles, but in their 
application to particular cases.*® 

Where the state constitution is merely declaratory 
of common-law principles, and does not define rights 
and remedies, the common law, so far as not incon¬ 
sistent with the statutes and constitution, remains 
in force.**^ The abolition, by repealing statute, of 
an existing statutory remedy without more, does not 
affect a well established and long-existing common- 
law or equitable remedy.** 

b. Bevival 

In the absence of a contrary legislative Intent, the 
repeal of a statute abrogating a common-law rule re¬ 
vives the rule, but the repeal of a statute declaratory 
of the common law does not necessarily abolish the com¬ 
mon law. 

When a statute abrogating a rule or principle of 


§ 13 

the common law is repealed, the comnion-law prin¬ 
ciple or rule is ipso facto revived.** unless there is 
something to show a contrary intent on the part of 
the legislature.*® The preexisting law is not re¬ 
vived, however, so as to apply to acts committed 
prior to the repeal and when it was not in force.*^ 
The repeal of a statute that is declaratory of a rule 
of the common law does not necessarily effect an 
abolition of the common-law rule; but the common 
law more clearly remains in force for the reason 
that the statute is an affirmance of it.** 

Effect of statute against revival of former act by 
repeal of repealing act. In some jurisdictions it is 
held that the rule as to the revival of the common 
law by the repeal of the act which abrogated the 
common law applies even though there may be a 
statute in such jurisdiction providing that whenever 
a statute which repealed a former act is repealed 
such former act shall not be revived unless ex¬ 
pressly so provided.** In other jurisdictions it is 
held that the rule does not apply where such a stat¬ 
ute is in force.*^ 


IV. EXTENT OP ADOPTION AND APPLICATION 


§ 13. In the States 

a. Tn general 

b. English statutes 

c. Common-law remedies 

a. In General 

The common law of England developed prior to certain 
dates has been adopted and Is in force In the states only 
to the extent that It Is of a general nature, Is applicable 
to the conditions and suited to the customs and Institu¬ 


tions of the states, and Is not Inconsistent or In conflict 
with constitutional or statutory provisions, and hence is 
applied In the different states to the varying extent re¬ 
quired by local conditions. 

The English common or unwritten law has been 
adopted and is in force in most of the states, ex¬ 
cept as modified by statute, only so far as the same* 
is applicable to their conditions and surroundings 
and is of a general nature.** Those rules and prin¬ 
ciples of the common law w^hich were only of local 


84. Ky.—Commonwealth v. Barnett, 
245 S.W. 874, 877. 196 Ky. 731, 
quotinf? Corpus Juris. 

Neb.—State ex rel. Wripht v. Bar¬ 
ney. 276 N.W. 676. 683, 133 Neb. 
676. quoting: Corpus Juris. 

12 C..T. p 187 note 91. 

85. Minn.—Mandolin v. Mandelln, 
139 N.W. 152, 120 Minn. 198. 

86. Del.—State v. Donovan, 90 A. 
220, 28 Del. 40. 

87. Tex.—Great Southern Life In.s. 
Co. v. City of Austin. 243 S.W. 778, 
112 Tex. 1, reversing City of Aus¬ 
tin V. Great Southern Life Ins. Co., 
CIv.App., 211 S.W. 482—City Nat. 
Bank of Wichita Palls v. Lauirh- 
Hn. Clv.App., 210 S.W. 617. 

8^" Minn.—Barlch v. Barich, 275 N. 
W. 421. 201 Minn. 34. 

89. Md.—Luts V. State, 172 A. 354, 
356, 167 Md. 12. citingr Corpus 
Juris. 

Neb.—State ex rel. Wright v. Barney. 


276 N.W. 676, 683. 133 Neb. 676, 
quoting Corpus Juris. 

N.M.—Beals v. Ares, 185 P. 780, 25 
N.M. 459. 

12 C.J. p 187 note 94. 

90. Nell.—SI.ate ex nel. Wright v. 
Barney. 276 N.W. 676, 133 Neb. 
676. 

12 C.J. p 188 note 95. 

91. Mass.—Commonwealth v. Mar¬ 
shall, 11 Pick. 350, 22 Am.D. 377. 

92. Cal.—In re Sloan’s Estate, 46 P. 
2d 1007, 1010, 7 Cal.App.2d 319, 
quoting Corpus Juris. 

12 C.J. p 188 notes 97, 98. 

93. Minn.—State v. Otis, 69 N.W. 
1015, 58 Minn. 275. 

W.Va.—State v. Mines, 18 S.E. 470, 
38 W.Va. 125. 

12 C.J. p 188 note 99. 

94. Okl.—Helvie v. Hoover, 69 P. 
958, 11 Okl. 687. 

96. U.S.—Wichita Royalty Co. v. 

City Nat. Bank of Wichita Palls. 
C.C.A.Tex., 97 F.2d 249. denying! 
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rehearing 95 P.2d 671, remanding 
eaiise City Nat. Bank of WItehita 
Fall.'!, Tex. v WitchJta Royalty Co.. 
18 F.Siipp. 79.5. 

Colo —Bo.-ird of Com’rs of San Mi¬ 
guel County V MePerson, 9 P.2d 
614, 90 Colo. 408. 

Ill —Komorowskl v. Boston Store of 
Chicago, 173 N.E. 189, 341 Ill. 126— 
La.sicr v. Wright. 136 N.E. 545. 
304 Ill. 130. 28 A.L.R. 674—Fidel¬ 
ity & Deposit Co. of Maryland v. 
Stanford, 15 N.E.2d 616, 296 Ill. 
App. 1. 

N.M—Ickes V. Brimhall, 79 P.2d 942, 
42 N.M. 412. 

Or.—In re Hood River, 227 P. 1065, 
114 Or. 112, error dismissed Pacific 
Power & Light Co. v. Boyer, 47 S. 
Ct. 245. 273 U.S. 647, 71 L.Ed. 821. 
Tex.—Diversion Lake Club v. Heath, 
86 S.W.2d 441, 126 Tex. 129, affirm¬ 
ing, Civ.App., 68 S.W.2d 566. 

Vt.—E. B. & A. C. Whiting Co. v. 
City of Burlington, 176 A. 86, 106 
Vt. 446. 
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application in England,®® or which, although of 
general application, are not suited to our new con¬ 
ditions and surroundings,®7 or are unsuitcd to the 
customs, spirit, and institutions of the particular 
state,®® or which have been modified by practice in 


the colonies®® or by the courts of this country,^ up 
to the time of adoption, are not in force. In ad¬ 
dition, rules of the common law which are incon¬ 
sistent with the constitutions or statutes of the 
states are not in force.® The common law obtains 


96* U.S.— city of Lincoln v. Rick¬ 
etts, C.C.A.Neb.. 84 F.2d 796, con¬ 
forming to mandate 66 S.Ct. 607. 
297 U.S. 878, 80 L.Ed. 724. and 
modifying. C.C.A., 77 P.2d 426. cer¬ 
tiorari granted 66 S.Ct. 136. 296 

U.S. 666, 80 L.Ed. 400. 

N.H.—Ex parte Wallace. 190 T. 1020, 
26 N.H. 181. 

12 C.J. p 188 note 8. 

97. U.S.—City of Lincoln v. Rick¬ 
etts. C.C.A.Neb.. 84 P.2d 795. con¬ 
forming to mandate 56 S.Ct. 607. 
297 U.S. 373, 80 L.Ed. 724, and 
modifying, C.C.A.. 77 P.2d 426, cer¬ 
tiorari granted 56 S.Ct. 136, 296 U. 
S. 566, 80 L.Ed. 400. 

Ariz.—McClure v. Johnson, Arlz., 69 
P.2d 673. 

Cal.—In re Ellzalde’s Estate, .188 P. 
560. 182 Cal. 427. 

Conn.—^Bassett v. City Bank & Trust 
Co.. 161 A. 852, 116 Conn. 393. 

Ind.—Fidelity & Deposit Co. of Mary¬ 
land V. Brucker, 183 N.E. 668. 225 
Ind. 273, 90 A.L.R. 166. 

Miss.—City of Jackson v. McFadden, 
177 So. 766—Planters’ Oil Mill v. 
Yazoo & M. V. R. Co.. 121 So. 188, 
158 Miss. 712. 

K.M.—Blake v. Hoover Motor Co., 
212 P. 738, 28 N.M. 371, , 

X.C.—North Carolina Corporation 
Commission v. Citizens' Bank & 
Trust Co., 137 S.E, 687, 198 N.C. 
513, 57 A.L.R. 1360. 

Ohio.—McAllister v. Schlemmer & 
Graber Co., 177 N.E. 841, 39 Ohio 
App. 434. 

Or.—In re Hood River, 227 P. 1066, 
114 Or. 112, error dismissed Pacific 
Power & Light Co. v. Boyer, 47 S. 
Ct. 246. 273 U.S. 647, 71 L.Ed. 821 
—U. S. Fidelity & Guaranty Co. v. 
Bramwell, 217 P. 382, 108 Or. 261, 
32 A.L.R. 829. 

Tex.—Moll V. Boyd, 286 S.W. 468, 116 
Tex. 82. reversing Boyd v. Motl, 
Civ.App., 236 S.W. 487—^Ingram v. 
Pred, Civ.App., 210 S.W. 298, 300, 
error refused and citing Oorpus 
Juris —Welder v. State. Civ.App., 
196 S.W. 868, error refused. 

Vt.—E. B. & A. C. Whiting Co. v. 
City of Burlington, 175 A. 36. 106 
Vt. 446. 

12 C.J. p 188 note 3. 

"The common law. as it existed in 
England at the time of the settle¬ 
ment of the American colonies, has 
never been in force in all of its pro¬ 
visions in any colony or state of the 
United States. It has been adopted 
so far only as its general principles 
were suited to the habits and con¬ 
ditions of the colonies, and in har¬ 
mony with the genius, spirit, and ob¬ 


jects of American institutions. Dif¬ 
ferent geographical conditions may 
Justify modifications, and whether 
common-law rules will be followed 
strictly in the United States will, 
necessarily, where no vested rights 
are actually concerned, depend upon 
the extent to which they are reason¬ 
able and in consonance with public 
policy and sentiment."—Peery v. 
Fletcher. 182 P. 143, 98 Or. 43. 

98. U.S.—Grosjean v. American 
Press Co.. La.. 66 S.Ct. 444, 297 U. 
S. 233, 80 L.Ed. 660, affirming, D. 
C. American Press Co. v. Grosjean, 
10 P.Supp. 161. 

Pla.—Waller v. First Savings & 
Trust Co.. 138 So. 780, 103 Fla. 

1025. 

Ind.—Fidelity & Deposit Co. of Mary¬ 
land V. Brucker. 183 N.E. 668, 225 
Ind. 273. 90 AL.R. 166. 

Miss.—Interstate Co. v. Garnett, 122 
So. 373, 154 Miss. 325, suggestion 
of error overruled 122 So. 756. 154 
Miss. 326. 63 A.L.R. 1402—Plant¬ 
ers’ Oil Mill V. Yazoo & M. V. R. 
Co.. 121 So. 138, 153 Miss. 712. 
Or.—Peery v. Fletcher, 182 P. 148, 93 
Or. 43. 

Pa.—Morris v. Fisher, 8 Pa.Dlst. 161. 
Vt.—E. B. & A. C. Whiting Co. v. 
City of Burlington, 175 A. 35, 106 
Vt. 446. 

Wis.—State v. Verage, 187 N.W. 830, 
177 Wis. 295. 28 A.L.R. 491. 

99. Del.—^Wilmington Trust Co. v. 
Hendrixson, 114 A. 216, 1 W.W. 
Harr. 303. 

Mass.—Commonwealth v. Rowe, 153 
N.E. 637, 257 Mass. 172. 48 A.L.R. 
762, 

1. Mont.—Herrin v. Sutherland. 241 
P. 328. 74 Mont. 687, 42 A.L.R. 
937—Gas Products Co. v. Rankin, 
207 P. 993, 63 Mont. 372, 24 A.L.R. 
294—Aetna Accident & Liability 
Co. V. Miller, 170 P. 760, 54 Mont. 
877, L,H.A.1918C 964. 

flL U.S.—Grosjean v. American Press 
Co.. La., 66 S.Ct. 444. 297 U.S. 233, 
80 L.Ed. 660, affirming, D.C., Amer¬ 
ican Press Co. v. Grosjean, 10 F. 
Supp. 161—City of Lincoln v. Rick¬ 
etts, C.C.A.Neb., 84 F.2d 796. con¬ 
forming to mandate 66 S.Ct. 607, 
297 U.S. 873, 80 L.Ed. 724, and 
modifying, C.C.A.. 77 F.2d 425. cer¬ 
tiorari granted 66 S.Ct. 136, 296 
U.S. 666, 80 L.Ed. 400, so holding 
as to law of Nebraska. 

Cal.—In re Elizalde’s Estate, 188 P. 
660, 182 Cal. 427. 

Fla.—^Waller v. First Savings & 
Trust Co.. 188 So. 780. 108 Fla. 

1026. 


Ga.—Grimmett v. Barnwell, 192 S.E. 
191, 184 Ga. 461. 

Mich.—Peck v. Molhoek, 228 N.W. 
721, 249 Mich. 360. 

Mont.—Gillespie v. Great Northern 
Ry. Co.. 208 P. 1059. 63 Mont. 698 
—Jonosky v. Northern Pac. Ry. 
Co., 187 P. 1014, 67 Mont. 63— 
Decker v. Decker, 185 P. 168, 56 
Mont. 388. 

Neb.—Moran v. Moran, 163 N.W. 316, 
101 Neb. 386, rehearing denied 163 
N.W. 1071, 101 Neb. 386. 

N.M.—Beals v. Ares, 185 P. 780, 25 
N.M. 459. 

N.Y.—Cianl v. Ciuni, 215 N.Y.S. 767, 
127 Mlsc. 304. 

Ohio.—Liggett v. LIggett’s Estate. 3 
Ohio N.P..N.S.. 618. 

Or.—In re Hood River, 227 P. 1065, 
114 Or. 112, error dismi.ssed Paci¬ 
fic Power & Light Co. v. Boyer, 
47 S.Ct. 246, 273 U.S. 647. 71 L.Ed. 
821—U. S. Fidelity & Guaranty Co. 

V. Bramwell, 217 P. 332, 108 Or. 

261, 32 A.L.R. 829—Peery v. 

Fletcher. 182 P. 143, 93 Or. 43. 

Tenn.—Knoxville Outfitting Co. v. 
Knoxville Fireproof Storage Co., 22 
S.W.2d 354, 160 Tenn. 203—Simp¬ 
son v. Drake, 262 S.W. 41, 150 
Tenn. 84. 

Tex.—Diversion Lake Club v. Heath, 
86 S.W.2d 441, 126 Tex. 129, af¬ 
firming, Civ.App., 58 S.W.2d 566— 
Manry v. Robison. 56 S.W.2d 438, 
122 Tcx. 213—Great Southern Life 
Ins. Co. v. City of Austin, 243 S. 

W. 778, 112 Tex. 1, reversing. Civ. 
App., City of Austin v. Great 
Southern Life Ins. Co., 211 S.W. 
482—Dowlin v. Boyd, Com.App., 
291 S.W. 1095, affirming in part 
and reversing in part, Civ.App., 284 
S.W. 636—Cattle Raisers’ Loan Co. 
V. Sutton, Civ.App., 271 S.W. 233— 
City Nat. Bank of Wichita Falls 
v. Laughlin, Civ.App., 210 S.W. 
617. 

Vt.—E. B. & A. C. Whiting Co. v. 
City of Burlington. 176 A. 35, 106 
Vt. 446. 

Btatutsa rsstatlng olvU law 

When the legislature adopted the 
common law as the rule of practice 
and decision, the whole body of that 
law, came into the Jurisdiction, and 
where it found a statute counter to 
its provisions. It yielded thereto, but 
only in so far as the statute conflict¬ 
ed with its principles, and in so far 
as possible it operated in conjunc¬ 
tion and harmony, with the statutes, 
even though such statute was a re¬ 
statement of the civil law formerly 
in effect.—Beals v. Ares, 186 P,. 780» 
26 N.M. 469. 
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only when not changed by statute, and constitutions 
and statutes takes precedence where there is any in¬ 
consistency or conflict with the unwritten law.* It 
is evident, therefore, that the common law of Eng¬ 
land is not in all respects the common law of Amer¬ 
ica and docs not prevail in the various states in the 
identical manner in which it is in force in Eng¬ 
land,^ and that the common law of one state is not 
necessarily that of another, as each state adopts and 
maintains in force such parts as are desirable and 
suitable to its needs.* When circumstances and 
conditions are naturally different, the courts will 
not hesitate to make such modifications as the sit¬ 
uation requires,® but this should not be done unless 
the inapplicability of a rule is general, extending 
to the whole or the greater part of the state, or to 
an area capable of definite judicial ascertainment;^ 
and when a case arises for the first time in a state, 
the common law will not be disregarded and a new 
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rule created merely because the English judges 
have frequently regretted the adoption of the com¬ 
mon-law rule.® 

A statute continuing the common law of England, 
so far as not inconsistent with the constitution and 
laws of the state is general in nature and does not 
fix any specific rules as constituting the common 
law.® 

Time of existence of common law. In some ju¬ 
risdictions only those common-law rules which were 
in force prior to the fourth year of the reign of 
James I, when Virginia was settled, were adopted,^® 
while in others the common-law rules in force up to 
the time, or the approximate time, of the Revolu¬ 
tion were adopted or arc applied.^^ Principles of 
the common law developed in England after the 
American Revolution are not part of the common 
law which is to be applied in the courts of the sev¬ 
eral states.^* Where a state constitution provides 


3. Cal.—Ex parte Bagrwell, App., 79 
P.2d .395—BurliiiRanrie v. Traeger, 
iSl P. 1051, 101 Cal.App. 365. 

Del.—Federal Mining & Smelting Co. 
V. Wittenberg, 133 A. 347, 15 Del. 
Ch. 409, 55 A.L.R. 1, affirming Wit¬ 
tenberg V. Federal Mining & Smelt¬ 
ing Co., 133 A. 48. 15 Del.Ch. 147. 
Fla.—Matthews v. McCain, 170 So. 
323. 125 Fla. 840. 

Ill.—People V. Swanson, 172 N.E. 3, 
340 Ill. 188. 

Ind.—Connell v. State, 148 N.E. 407, 
196 Ind. 421, denying rehearing 144 
N.E. 882, 196 Ind. 421. 

Md.—Lutz V. State, 172 A. 354, 167 
Md. 12. 

Mich.—Boyer v. Backus, 280 N.W. 
756, 282 Mich. 701, denying motion 
276 N.W. 664, 282 Mich. 693. 

Mont.—Mieyr v. Federal Surety Co. 
of Davenport. Iowa, 34 P.2d 982, 
97 Mont. 603, certiorari granted 
Claik V. Williard. 65 S.Ct. 118, 293 
U.S. 546. 79 L.Ed. 650, affirmed 65 
S.Ct. 356. 294 U.S. 211, 79 L.Ed. 
865, 98 A.L.R. 347. 

Or.—Nadstanek v. Trask, 281 P. 840, 
130 Or. €69, 67 A.L.R. 599. 

Tenn.—Knoxville Outfitting Co. v. 
Knoxville Fireproof Storage Co., 22 
S.W.2d 364, 160 Tenn. 203. 

Repeal of common law by statute see 
supra 6 12. 

Applicability to given state of facts 

Where provision of code can be 
held applicable to given state of 
facts under liberal construction, rule 
of procedure at common law cannot 
be followed.—Bloss v. State, 76 S.W. 
2d 694, 127 Tex.Cr. 216. 

OoBunon law will not be sztendsd 
beyond the construction placed 
thereon by the legislature In a stat¬ 
ute codifying and extending such 
common law.—In re Alburger's Es¬ 
tate, 117 A. 460. 274 Pa. 10. 


Bffeot on statutory rule j 

Where the common law derives its 
authority wholly from Judicial recog¬ 
nition in the oour.se of adjudication, 
it can neither add to. nor take from, | 
statutory rule, where legislature has 
assumed to establish cither rules of 
property or conduct.—President and 
Fellows of Harvard College v. Jew¬ 
ett, C.C.A.Ohio, 11 P.2d 119. 

Where common law may be consult¬ 
ed 

Where however. Code of Practice 
contains no rule of procedure, the 
common law from which the Code 
was largely derived will be consult¬ 
ed.—Dubuisson v. Long, 148 So. 494, 
176 La. 564. 

4. Fla.—^Waller v. First Savings & 
Trust Co., 138 So. 780, 103 Fla. 
1026. 

Or.—Peery v. Fletcher, 182 P. 143, 93 
Or. 43. 

R. I.—State V. McMahon, 140 A. 369, 
360, 49 R.I. 107, citing Corpus Ju¬ 
ris. 

Tex.—Southwestern Graphite Co. v. 
Burnet Nat. Bank, Civ.App., 265 S. 
W. 676. 

12 C.J. p 189 note 4. 

5. Or.—Peery v. Fletcher, 182 P. 
143, 93 Or. 43. 

S. D.—Thompson v. Andrews, 166 N. 
W. 9, 39 S.D. 477. 

12 C.J. p 189 note 6. 

Authority of court to declare law 
The supreme court has the author¬ 
ity to declare for Itself what the 
common law of the state is, and is 
not bound by the rule existing in 
other states.—City of Jackson v. 
McFadden, Miss., 177 So. 766--Inter- 
state Co. V. Garnett, 122 So. 373, 
154 Miss. 325. suggestion of error 
overruled 122 So. 756, 164 Miss. 325. 
63 A.L.R. 1402—Planters’ Oil Mill v. 
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Yazoo & M. V. R. Co., 121 So. 138, 153 
Miss. 712. 

6l Miss.—Interstate Co. v. Garnett, 
122 So. 373, 154 Miss. 325. sug¬ 
gestion of error overruled 122 So. 
756, 154 Miss. 325, 63 A.L.R. 1402— 
Planters’ Oil Mill v. Yazoo & M. 
V. R. Co., 121 So. 138, 163 Miss. 

712. 

Or.—Peery v. Fletcher, 182 P. 143, 93 
Or. 43. 

12 C.J. p 189 note 6. 

7. Neb.—Meng v. Coffee, 98 N.W. 

713, 67 Neb. 600, 108 Am.S.R. 697, 
60 L.R.A. 910. 

& Cal.—^Johnson v. Fall, 6 Cal. 369, 
66 Am.D. 518. 

La.—State v. Forbes, 35 So. 710, 111 
La. 473. 

Whether courts bound to follow Eng¬ 
lish decisions see infra 9 22. 

9m Tex.—Southwestern Graphite Co. 
V. Burnet Nat. Bank, Civ.App., 256 
S.W. 676. 

10. Colo.—Haggin v. International 
Trust Co., 169 P. 138, 69 Colo. 135. 
L.R.A.1918B 710. 

Ind.—Fidelity & Deposit Co. of 
Maryland v. Bruoker, 183 N.E. 668, 
226 Ind. 273, 90 A.L.R. 166. 

Ky.—Commonwealth v. Donoghue, 63 
S.W.2d 3, 250 Ky. 343, 89 A.L.R. 
819. 

Mo.—State v. Beck, 85 S.W.2d 1026, 
1029, citing Corpus Juris. 

12 C.J. p 192 note 21. 

11. Ga.—Grimmett v. Barnwell, 192 
S.B. 191, 184 Ga. 461. 

12 C.J. p 192 note 22. 

12. Wis.—Cawker v. Dreutzer, 221 
N.W. 401, 197 Wis. 98. 

12 C.J. p 192 note 23. 

Consideration given to English de¬ 
cisions rendered after Revolution 
see infra 9 21. 
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that “the common law of England . . . shall re¬ 
main in force . . it is to be construed as re¬ 
ferring to the common law of England as it stood 
at the time of the adoption of such constitution.^^ 

Applications of rule. The common-law rules have 
been adopted in particular matters involving civil 
actions, including pleadings, evidence, trial, and 


judgments the duties and liabilities of common 
carriers contracts and deeds descent and dis¬ 
tribution and testamentary law domestic relations 
and rights of spouses the validity of a general 
assignment for the benefit of creditors with pref¬ 
erences, by a natural person or corporation 9 the 
relationship of master and servant or principal and 


13L Del.—Clawson v. Primrose, 4 
Del.Ch. 643, 652. 

14. Common-law ralei have been 
adopted as to: 

(1) Kierhts of action.—Satti^ v. 
Small. 1 Kan. 170—12 C.J. p 190 note 
46. 

(2) Rierht of an assigrnoo of a 
chose in action to sue at law in his 
own name.—Whitworth v. Norton, 15 
App.D.C. 223. 

(3) Venue.—City of Corpus Chriati 
V. Miller. Tex.Civ.App., 35 S.W.2d 
204—City of Corpus Christ! v. Coffin. 
Tex.Civ.App., 35 S.W.2d 202. 

(4) Mode of procedure. 

Cal.—Reed v. EldredK#", 27 Cal. 346. 
Ill.—^Williams V. Brunton, 8 Ill. 600. 
Wash.—Rennet v. U. S., 3 P. 272, 2 
Wash.T. 179. 

(5) Trial by jury.—U. S. v. Reid, 
Va., 12 How., U.S., 361, 13 L.Ed. 1023. 
12 C.J. p 189 note 13. 

(6) Voir dire examination of ju¬ 
rors under oath.—Stale v. Lloyd, 244 
P. 130, 138 Wash. 8. 

(7) Rules of pleading.—Exchange 
Nat. Bank v. Capps, 49 N.W. 223, 32 
Neb. 242. 29 Am.S.R. 433. 

(8) Rules of evidence.—Doe v. 
Winn. Ga.. 5 Pet., U.S., 233, 8 L.Ed. 
108—12 C.J. p 189 note 16, p 190 note 
18. p 191 note 62. 

(9) Rules as to Judgements. 

Cal.—Reed v. Eldredgre, 27 Cal. 346. 
La.—Slate v. Whittaker, 93 So. 918, 

152 La. 611. 

Wash.—Garrett v. Byerly, 284 P. 343, 
155 Wash. 351, 68 A.L.R. 254. 

(10) Interest on judgments.— 
Schroeder v. Boyce. 86 N.W. 387, 127 
Mich. 33. 

15. Ark.—Missouri Pac. R. Co. v. 
McKinney, 71 S.W.2d 180, 189 Ark. 
69. 

Kan.—^Kansas Pac. R. Co. v. Nichols, 
9 Kan. 235, 12 Am.R. 494. 

le. Oonunoa-law rules held applica¬ 
ble to 

(1) Rules of construction of writ¬ 
ten instruments.—Ryan v. Porter, 61 
Tex. 106. 

(2) Implied contract that food fur¬ 
nished in public eating house is 
wholesome.—Friend v. Childs Dining 
Hall Co.. 120 N.E. 407, 231 Mass. 
65, 5 A.L.R. 1100. 

(8) Revival by a new promise of 
debts barred by statute of limita¬ 
tions.—John W. Masury & Son v. 


Bisbee Lumber Co., Ariz., 68 P.2d 
679. 

(4) Whether a contract under seal 
can be altered or modified before 
breach by a parol executory contract. 
—Masser v. London Operating Co., 
145 So. 79, 106 Fla. 474. 

(5) Illegality of contracts.—Thur¬ 
ston V. Percival, 1 Pick., Mas.s., 415. 

(6) Right to recover wagers. 

Cal.—Johnson v. Fall, 6 Cal. 359, 65 
Am.n. 518. 

Nev.—Evans v. Cook. 11 Nev. 69. 

(7) Validity between the parties 
of deed <*onveying land, although un¬ 
acknowledged and without subscrib¬ 
ing witness.—Stevenson v. Cloud, 5 
Blackf.. Ind., 92. 

(8) Whether an annuity can be ap¬ 
portioned.—New York Life Ins. Co. 
V. Finklestein. Ind., 8 N.E.2d 598. 
17. Common law applied to 

(1) Testamentary law.—Mutter of 
Smart, 145 N.Y.S. 838, 84 Misc. 336— 
Matter of Hermann, 145 N.Y.S. 291, 
83 Misc. 283. 

(2) Rule as to devises and be¬ 
quests contained in the residuum of 
a will.—George Washington Univer¬ 
sity V. Riggs National Bank of 
Washington, D. O., 88 F.2d 771, 66 
App.D.C. 389, so holding as to law of 
District of Columbia. 

(3) Method of computing degrees 
of consanguinity. 

Ind.—Cloud v. Bruce, 61 Ind. 171. 
N.J.—Fidler v. Higgins, 21 N.J.Eq. 
138. 

Tox.—Tyler Tap R. Co. v. Overton, 1 
Tex.A.Civ.Cas. § 633. 

(4) General rules of Inheritance. 
D.C.—Cunningham v. Rodgers, 267 F. 

609, 50 App.D.C. 51, affirmed 42 S. 
Ct. 149, 267 U.S. 466, 66 L.Ed. 319. 
Ga.—Cam v. Monroe, 23 Ga. 82. 

(5) Rule in Shelley's case.—^Hunt¬ 
ing v. Jones, Tex.Civ.App., 183 S.W. 
858, reversed on other grounds, Com. 
App., 216 S.W. 969, modified on other 
grounds 221 S.W. 266—12 C.J. p 190 
note 47. 

(6) Law of charitable uses as 
modified by statute.—Haggin v. In¬ 
ternational Trust Co., 169 P. 138, 69 
Colo. 136, L.R.A.1918B 710—12 C.J. 
p 190 note 24. 

(7) Manner in which contingent 
remainders may be defeated.—Block¬ 
er V. Blocker, 137 So. 249, 103 Fla. 
285. 

(8) Jurisdiction whose law is to be 
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applied to determine descent and dis¬ 
tribution of real estate.—Williams v. 
Kimball, 16 So. 783, 35 Fla. 49, 48 
Am.S.R. 238. 26 L.R A. 746. 

(9) Rules relative to actions by 
and against executors and adminis¬ 
trators in their official capacity.— 
Blewilt V. Nicholson. 2 Fla. 200. 

18. Common law applied to 

(1) Law of marriage.—Perkins v. 
Blethen, 78 A. 574. 107 Me. 443, 31 
L.R.A.,N.S., 1148—12 C.J. p 190 note 
31. 

(2) Law of divorce. — Wucst v. 
Wuest, 30 P. 886, 17 Nev. 217. 

(3) Husband’s duty to pay wife's 
medical and burial expens<‘s as in¬ 
cluded within duty to furnish suita¬ 
ble support.—Simpson v. Drake, 262 
S.W. 41, 150 Tenri. 84. 

(4) Right of husband to convey 
lands to his w’lfe.—Aultmari v. Ober- 
meyer, 6 Neb. 260. 

(5) Right of wife to convey to her 
husband. — Aultman v. Obertneyer, 
supra. 

(C) Right of w'ife to sell her per¬ 
sonal property.—Swift v. Luce, 27 
Me. 285. 

(7) Rules as to property rights of 
married ivomen and husband's rights 
in his wife’s properly.—Rush v. Lan¬ 
ders, 32 So. 95, 107 La. 549, 57 L.R.A. 
353. 

12 C.J. p 190 note 41V&. 

(8) The doctrine as to curtesy.— 
McCorry v. King, 3 Hurnphr., Tenn., 
267, 39 Am.D. 165. 

(9) Right of wife to dower in 
equity of redemption.—Harris v. 
Powers, 58 S.E. 1038, 129 Ga. 74, 12 
Ann.Cas. 476. 

(10) Right of wife to sue her hus¬ 
band for antenuptial injuries by the 
husband to her person or character. 
Ga.—Carmichael v. Carmichael, 187 

S.E. 116, 63 Ga.App. 663. 

Ind.—Henneger v. Lomas, 44 N.E. 

462, 145 Ind. 287, 32 L.R.A. 848. 

(11) Prerogative of the crown as 
parens patria to protect and care for 
infants and incomp<‘tent persons.— 
McCord V. Ochiltree, 8 Blackf., Ind., 
15. 

(12) Right of minor to give dele¬ 
gation of power.—Wambole v. Foote, 
2 N.W. 239, 2 Dak. 1. 

19. N.Y.—Matter of Hulbert, 67 N. 

Y.S. 38, 38 App.Dlv. 323, reversed 

on other grounds 64 N.E. 671, 160 

N.y. 9. 
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agent and the duties and liabilities arising there¬ 
from property rights and liabilities matters 
affecting public officers ;22 torts waters and wa¬ 
tercourses and legal fictions connected with the 


common law.25 

On the other hand, in particular matters various 
common-law rules have not been adopted,2® such as 
the rules relating to actions, pleadings, evidence. 


20. Common law applied to 

(1) Master's liability for injury 
to his servant. 

Ga.—Charleston, etc.. R. Co. v. Mil¬ 
ler. 38 S.K 338, 113 Ga. 15. 

Mo.—Warren v. American Car & 
Foundry Co.. 38 S.W.2d 718, 327 
Mo. 755. 

12 C.J. p 190 note 28. 

(2) Neftligence of fellow servant 
as affecting recovery from master 
for injury occasioned thereby.—Bal¬ 
timore, etc., R. Co. V. Jones, 62 N.B 
994, 158 Ind. 87. 

(3) Liability of employer for neg¬ 
ligent acts of one hired by an em¬ 
ployee.—Copp V. Paradis, 157 A. 228, 
130 Me. 46 4. 

21. Common law applied as to 

(1) TJability of tenant in dower 
for waste committed—Woodward v. 
Gates, 38 Cla. 205. 

(2) Right to common-law liens — 
Drummond Carnage Co. v. Mills. 74 
N.W. 960. .fi4 Neb. 417, 69 Am.S.R. 
719, 40 LILA. 761. 

(3) Rule affecting priority of ap¬ 
plication of conflicting liens.—City 
Nat. Bank of Wichita Falls v. 
Laughlin, Tex.Civ.App., 21(i S W. 617. 

(4) Right of stale to preference 
in payment of debts due from insol¬ 
vent. 

U.S.—City and County of Denver v. 
Stenger, C.C.A.Colo., 295 F. 809, so 
holding as to law of Colorado 
in.—People ex rel. NeLson v. West 
Knglewood Trust & Savings Bank, 
187 N.E. 625, 353 Ill. 451. 

Mont.—State v. Madison Stale Bank 
of Virginia City, 218 P. 652, 68 
Mont. 342. 

Or.—Fidelity & Deposit Co. of Mary¬ 
land V. State Bank of I’ortland, 242 
P. 823, 117 Or. 1. 

12 C.J. p 190 note 57. 

(5) Distress for rent. 

in.—Cottrell V. Gerson, 16 N.E.2d 
529. 296 Ill.App. 412. 

Minn.—Dutcher v. Culver, 24 Minn. 
584. 

(6) Right to recover mesne prof¬ 
its.—Colorado Springs Co. v. Colwell, 
6 Colo. 78. 

(7) General doctrine as to fixtures 
with respect to the rights of heirs 
and executors.—Harkness v. Sears, 
26 Ala. 493, 62 Am.D. 742. 

(8) Easements in party walls by 
prescription.—Carroll Blake Const. 
Co. V. Boyle, 203 S.W. 945, 140 Tenn. 
166. 

22. Oommoa law applied aa to 

(1) Right of de jure officer to re¬ 
cover from de facto officer fees col¬ 
lected by the latter. 

15 C.J.S.-40 


Ill.—Kreitz v. Behrensmeyer, 36 N.E. 

983. 149 Ill. 496, 24 L.R.A. 59. 

N.M.—Sandoval v. Albright, 93 P. 
717. 14 N.M. 345. 

(2) Time of completion of resignu- 
t ion of a public officer.—State v. 
Clayton. 27 Kan. 442, 41 Am.R. 418. 

(3) Whether a clergyman is re¬ 
quired to serve as constable, over¬ 
seer of the poor or of highways, or 
as a juror, etc.—Guardians of Poor 
V. Greene, 5 Binn., Pa., 554. 

(4) Judicial proceedings and min¬ 
isterial acts on Sunday.—Parsons v. 
Lindsay, 21 P. 227, 41 Kan. 336, 13 
Am.S.R. 290, 3 L.R.A. 668. 

23. Common law applied aa to 

(1) Principles governing the tort 
of conversion.—Panhandle & S. P. 
Ry. Co. V. Talmage, Tex.Civ.App., 
206 S.W. 862. 

(2) Contributory negligence as a 
bar to recovery in damages for a 
negligent tort.—Cummer Lumber Co. 
v. Silas, 125 So. 372. 98 Fla. 1158— 
Postal Telegraph-Cable Co. v. Scott, 
79 So. 767, 76 Fla. 336. 

(3) Liability of owner of domestic 
fowls for their trespass on unfenced 
land of another.—Adams Bros. v. 
Clark, 224 S.W. 1046, 189 Ky. 279, 14 
A.L.R. 738. 

(4) Right of minor child to sue 
its parent for a tort. 

Ind.—Smith v. Smith. 142 N.E. 128, 
81 Ind.App. 566. 

N.Y.—<"iani v. Ciani, 216 N.Y.S. 767, 
127 Misc. 304. 

(6) Failure of cause of action in 
tort to survive death of tort-feasor. 
—McClure v. Johnson. Ariz., 69 P.2d 
573. 

(6) Whether action will he for 
causing the death of a human being. 
Neb.—Wilson v. Bumstead, 10 N.W. 

411, 12 Neb. 1. 

N.J.—Grosso V. Delaware, etc., R. 
Co., 13 A. 233, 60 N.J.Law 317. 

(7) Duty of every man to keep his 
cattle within the limits of his own 
possessions. 

Ill.—McBride v. Lynd, 65 Ill. 411. 
Wis.—Metropolitan Casualty Ins. Co. 
V. Clark, 129 N.W. 1065, 146 Wis. 
181, 37 L.R.A.,N.S., 717. 

(8) Nuisances.—Slate v. Wilson, 
43 N.H. 416, 82 Am.D. 163. 

24. Cal.—Hill v. Smith, 27 Cal. 476. 
Minn.—Lamprey v. State, 63 N.W. 

1139, 52 Minn. 181, 38 Am.S.R. 541. 
18 L.R.A. 670. 

Fishlnff rlffbts 

Colo.—Hartman v. Tresise, 84 P. 685. 
36 Colo. 146, 4 L.R.A.,N.S.. 872. 
SlfflitB of riparian ownem.—^Kln- 
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kead v. Turgeon. 104 N.W. 1061, 109 
N.W. 744, 74 Neb. 573, 121 Am.S.R. 
740, 1 L.R.A.,N.S.. 762, 7 L.R.A..N.S.. 
316, 13 AnnCas. 43—Crawford Coun¬ 
ty V. Hathaway, 93 N.W. 781, 67 Neb. 
325. 108 Am.S.R. 647, 60 L.R.A. 889— 
Slattery v. Harley, 79 N.W. 161, 68 
Neb. 575. 

Obatrnction of water flow 

Wash.—Cass v. Dicks. 44 P. 113, 14 
Wash. 75. 53 Am.S.R. 859. 

25. U.S.—Durst v. Tautges, Wilder 
& McDonald, C.C.A.Wls.. 44 F.2d 
507, 71 A.L.R. 1394. 

26. Common law not adopted aa to 

(1) strict construction of statutes 
in derogation of the common law. 
Kan.—A3tna L. Ins. Co. v. Swayze, 

1 l\ 36. 30 Kan. 118. 

Neb.—State v. Russell, 22 N.E. 466. 
17 Neb. 201. 

Ohio.—McAllister v. Hartzell, 53 N. 
E. 715, 60 Ohio St. 69—Carper v. 
Richards, 13 Ohio St. 219. 

(2) Law of contempt. 

Ill.—Stuart V. Peo., 4 Ill. 396. 

Mont.—State v. Ravalli County Judi¬ 
cial Dist. Ct., 156 P. 278, 62 Mont. 
46, L.R.A.1916P 132. 

(3) Restricted rules in respect of 
freedom of the press.—Grosjean v. 
American Press Co., La., 56 S.Ct. 444, 
297 U.S. 233, 80 L.Ed. 660, affirming, 
D.C., American Press Co. v. Grosjean, 
10 F.Supp. 161. 

(4) Nature of partner’s liability 
for partnership debts.—Fowler Com¬ 
mission Co. V. Charles Land & Co., 
Tex.(Tom.App., 248 S.W. 314, revers¬ 
ing, Civ.App., 231 S.W. 709. 

(5) Preclusion of a subsequent 
suit for balance after acceptance by 
creditor of part of an undisputed 
presently due indebtedness In set¬ 
tlement of the whole.—Herman v. 
Schlesinger, 90 N.W. 460, 114 Wis. 
382, 401. 91 Am.S.R. 922—12 C.J. p 
191 note 95. 

(6) Doctrine of collateral warran¬ 
ty. —Russ V. Alpaugh, 118 Mass. 869, 
19 Am.R. 464. 

(7) Doctrine of rebutter by col¬ 
lateral warranty. — Goodwin v. 
Kumm, 46 N.W. 853. 43 Minn. 403. 

(8) Meaning of word “month” as 
a lunar month.—White v. Lapp, 4 
Ohio S. & C.l’. 434, 4 Ohio N.P. 31. 

(9) Liability for cattle trespassing 
on the uninclosed and uncultivated 
lands of another.—Richards v. San¬ 
derson. 89 P. 769. 39 Colo. 270, 121 
Am.S.R. 167—12 C.J. p 192 note 6. 

(10) Necessity that sherilf be in 
actual possession for goods to be in 
custodia legls in the case of a levy 
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trial, and judgments domestic relations and 
rights of spouses property and property rights 
and waters and watercourses-^® 

b. English Statutes 

Only those English statutes which were of a general 
nature and applicable to our new conditions and surround¬ 
ings are In force In those states In which such statutes, 
If enacted prior to a certain time, were expressly adopted 
or were Judicially recognized as In force; other states 
have not adopted English statutes or have superseded 
them by comprehensive codes. 


What English statutes are deemed to be in force 
here is often a question of difficulty, depending on 
the nature of the subject, the difference between 
the character of our institutions and our general 
course of policy and those of the parent country, 
and on fitness and usage.®^ In some states, the 
constitution or statute adopted those English stat¬ 
utes only which were enacted prior to the fourth 
year of the reign of James I when the colony of 
Virginia was settled.®® Other states adopted those 


under execution.—Newell v. Clark. 46 
N.J.Law 363. 

(11) Riffht of an officer to resign 
his office at his own pleasure.—Rei¬ 
ter V. State. 36 N.E. 948, 61 Ohio St. 
74. 23 L.R.A. 681. 

Vi, Commoxulaw rnlcs not in force 

(1) Common-law system of plead¬ 
ing.—Seguin v. Maverick, 24 Tex. 
526, 76 Am.D. 117—Fowler v. Poor. 1 
Dali., Tex., 401—12 C.J. p 191 note 
73. 

(i) Construction of pleadings most 
strongly against pleader.—Robinson 
V. Greenville, 42 Ohio St. 626. 61 Am. 

R. 867—Crooks v. Finney, 39 Ohio 
St. 67—Hall V. Plaine, 14 Ohio St. 
417. 

(3) Confinement to defendant of 
right to move for consolidation of 
cases.—Planters’ Oil Mill v. Yazoo & 
M. V. R. Co., 121 So. 138, 163 Miss. 
712, 

<4) Common-law form of action in 
trover for conversion.—Panhandle & 

S. P. Ry. Co. V. Talmage, Tex.Clv. 
App., 206 S.W. 862. 

(6) ActionalJility of words imput¬ 
ing unchastity, without allegation 
and proof of special damages.—In¬ 
terstate Co. V. Garnett. 122 So. 373, 
164 Miss. 326, suggestion of error 
overruled 122 So. 766, 164 Miss. 326, 
63 A.L.R. 1402. 

(6) Right to physical examination 
in certain actions.—May v. Northern 
Pac. R. Co., 81 P. 328, 32 Mont. 622, 
70 L.R.A. 111, 4 Ann.Cas. 605—12 C. 
J. p 191 note 89. 

(7) Rule that a man cannot stul¬ 
tify himself.—Lemon v. Jenkins. 48 
Ga. 813. 

(8) Merger or suspension of civil 
remedies in favor of a person injured 
by a felony.—^Atwood v. Fisk, 101 
Mass. 863, 100 Am.D. 124. 

(9) Rule as to abatement of cer¬ 
tain actions by reason of death.— 
Northern Trust Co. v. Palmer, 49 N. 
E. 653, 171 Ill. 883. 

(10) Rule for determining qualifi¬ 
cation of Jurors on challenges to fa¬ 
vor.—O’Fallon Coal Co. v. Laquet, 
89 Ill-App. 18, affirmed 64 N.E. 767, 
198 Ill. 126. 

S8. Oosimoa law not adoptsA as to 

(1) Common law respecting mar- 1 
rlage. — Wilmington Trust Co, v. I 


Hendrixson. Del.. 114 A. 215, 1 W. 
W.Harr. 303. 

(2) Common law on the subject 
of marital rights.—Bradshaw v. May- 
field. 18 Tex. 21. 

(3) Right of husband, under cer¬ 
tain circumstances, to inflict corporal 
punishment on his wife.—^Kerner v. 
McDonald. 84 N.W. 92. 60 Neb. 663, 
83 Am.S.R. 660. 

(4) Right of wife by survivorship. 
—^Wallace v. Burden, 17 Tex. 467. 

(5) Poor laws of England, with re¬ 
spect to support of an illegitimate 
child by a putative father.—Ex parte 
Wallace, 190 P. 1020. 26 N.M. 181. 

29. Coxnmoa law not adopted as to 

(1) Easements in party walls by 
prescription.—Hleatt v. Morris, 10 
Ohio St. 523, 78 Am.D. 280. 

(2) Recovery on a covenant to pay 
rent in a lease of land and buildings 
for a term of years, notwithstanding 
total destruction of the building by 
accidental fire, etc. 

Kan.—Whitaker v. Hawley. 25 Kan. 

674, 37 Am.R. 277, per Brewer, J. 
Neb.—Wattles v. South Omaha Ice. 

etc., Co., 69 N.W. 785, 50 Neb. 261, 
. 61 Am.S.R. 554, 36 L.R.A. 424. 

(3) Common-law modes of trans¬ 
ferring real estate by parol.—^Lind- 
sley V. Coats, 1 Ohio 243. 

(4) Doctrine of estate by the en¬ 
tireties.—^Kerner v. McDonald. 84 N. 
W. 92, 60 Neb. 663, 83 Am.D. 550. 

(6) Doctrine of merger.—Godfrey 
V. Rowland, 16 Hawaii 377. 

(6) Common law of descents. 

U.S.—Bates v. Brown, Ill., 5 Wall 

710, 18 L.Ed. 535. 

Conn.—Campbell’s App., 29 A. 494, 64 
Conn. 277, 24 L.R.A. 667. 

12 C.J. p 191 note 78. 

(7) System of charitable uses as 
recognized in England prior to the 
Revolution together with the cy-pres 
doctrine available to give effect to 
trusts for charitable uses without 
any distinct beneficiary.—^People v. 
Powers, 41 N.E. 482, 147 N.T. 104, 36 
L.R.A. 602. 

(8) Ancient common-law doctrine 
of attornment by tenants. 

Mich.—Perrin v. Lepper, 34 Mich. 
292. 

Minn.—Jones v. Rigby, 43 N.W. 890, 
41 Minn. 680. 
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(9) Shifting inheritances. 

Ind.—Cox V. Matthews, 17 Ind. 367. 
Ohio.—^Drake v. Rogers. 13 Ohio St. 
21 . 

(10) Rules regulating distresses 
for rent.—Scruggs v. Gibson. 40 Go. 
511. 

(11) Doctrine that cutting a stand¬ 
ing tree is waste.—Dawson v. Coff¬ 
man, 28 Ind. 220. 

(12) Personal prerogatives of King 
of England, such as right to prefer¬ 
ence on Insolvency of a debtor.—Fi¬ 
delity & Deposit Co. of Maryland v. 
Brucker, 188 N.E. 668, 225 Ind. 273, 
90 A.L.R. 166. 

30. Oommonplaw rules not adopted 
as to 

(1) Ownership and right to ab¬ 
stract and sell percolating water.— 
Katz V. Walkinshaw, 70 P. 663, 74 
P. 766, 141 Cal. 116, 99 Am.S.R. 36, 
64 L.R.A. 236. 

(2) Doctrine of riparian rights. 
Colo.—Crippen v. White, 64 P. 184, 

28 Colo. 298. 

On.—In re Hood River, 227 P. 1066, 
114 Or. 112, error dismissed Pacific 
Power & Light Co. v. Boyer, 47 S. 
Ct. 245, 273 U.S. 647, 71 L.Ed. 821. 

(3) Definition of navigable streams 
as those only in which the tide ebbs 
and flows.—Welder v. State, Tex. 
Civ.App., 196 S.W. 868, error refused 
—12 C.J. p 191 note 99. 

(4) Rights of riparian proprietors 
in the waters of running streams.— 
Moyer v. Preston, 44 P. 845, 6 Wyo. 
308. 71 Am.S.R. 914. 

(6) Right of public to fish in 
navigable nontidal streams.—Diver¬ 
sion Lake Club v. Heath, 86 S.W.2d 
441, 126 Tex. 129, affirming, Civ.App., 
68 S.W.2d 666. 

31. Mass.—Going v. Emery, 16 Pick. 
107, 26 Am.D. 646. 

Early BagUsli statutes relating to 
right to recovery for fraudulent con¬ 
veyances were adopted as part of 
the common law whether or not re¬ 
enacted in colonial times.—Hadlock 
V. Eric, D.C.N.Y., 28 F.Supp. 692. 
English statutes as source of Ameri¬ 
can common law in general see su¬ 
pra B 4. 

38. Kan.—State v. Criqul, 186 P. 
1068, 106 Kan. 716. 

Ky.—Commonwealth v. Kentucky 
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statutes enacted prior to July 4, 1776, or a date near 
that time, which had been found applicable to^ lo¬ 
cal conditions and used and practiced on by the 
courts,®* while still others fixed no date, but adopt¬ 
ed those which had been adopted and recognized 
as in force prior to the adoption of the constitu¬ 
tion.®^ In the absence of express adoption, some 
courts have recognized as in force statutes of a 
general nature enacted prior to the emigration of 
the colonists, and some which were enacted after¬ 
ward and which had been recognized and acted 


on.®® However, in all states, adopting English 
statutes in one manner or another, only those stat¬ 
utes which were of a general nature and applicable 
to our new conditions and surroundings have been 
adopted.®® In accordance with these rules, partic¬ 
ular statutes have been held to have been adopted 
and to be in force, while on the other hand, some 
of these and other statutes have been held in other 
cases not to have been adopted, or not to be in 
force.®*^ 


Jockey Club. 38 S.W.2d 987. 238 
Ky. 739. 

Mo.—InduBtrlal Acceptance Corpora¬ 
tion V. Webb. App., 287 S.W. 657. 

12 C.J. p 192 note 26. 

33. Arlz.—Patterson v. Connolly. 77 
P.2d 818—John W. Manury & Son 
V. Bisbee Lumber Co., 68 P.2d 679. 
Ga.—Grimmett v. Barnwell, 192 S.K 
191, 184 Ga. 461. 

N.Y.—Harmon v. Alfred Peats Co., 
214 N.Y.S. 353, 216 App.DIv. 368, 
reversed on other grounds 154 N.E. 
314, 243 N.Y. 473. 

Or.—U. S. Fidelity & Guaranty Co. v. 
Bramwell, 217 P. 332, 108 Or. 261, 
32 A.L.R. 829—Peery v. Fletcher, 
182 P. 143. ,93 Or. 43. 

R.T—State v. McMahon. 140 A. 369, 
360, 49 R.I. 107. citing Corpus 

Juris. 

Wa.sh.—Garrett v. Byerly, 284 P. 343, 
155 Wash. 351, 68 A.L.R. 254. 

12 C.J. p 193 note 27. 

Ooatluuatlou of colonial statutes 
The effect of art 36 of the flnst 
constitution of the state of New 
York making parts of the common 
law of England and acts of the 
colonial legislature the law of the 
state, was simply to continue on the 
statute books of the state statutes 
which had always been the law of 
the colony.—Kavanaugh v. Cohoes 
Power & Light Corporation, 187 N. 
Y.S. 216, 114 Misc. 590. 

36. Cal.—Martin v. Superior Court 
of California in and for Alameda 
County. 168 P. 136, 176 Cal. 289, L. 
R.A.1918B 313—People v. Richard¬ 
son. 32 P.2d 433, 138 Cal.App. 404. 
12 C.J. p 193 note 28. 

36^ Vt.—State v. O’Brien, 170 A. 98, 
106 Vt. 97. 

12 C.J. p 193 note 29. 

38. Ariz.—John W. Masury & Son v. 

Bisbee Lumber Co., 68 P.2d 679. 
Cal.—Martin v. Superior Court of 
California in and for Alameda 
County, 168 P. 136, 176 Cal. 289. 
L.R.A.1918B 313. 

Kan.—State v. Criqui, 185 P. 1063, 
105 Kan. 716. 

N.M.—Blake v. Hoover Motor Co., 
212 P. 738. 28 N.M. 371. 

Or.—U. S. Fidelity St Guaranty Co. 
V. Bramwell, 217 P. 382, 108 Or. 


261, 82 A.L.R. 829—Peery v. 

Fletcher, 182 P. 3 43, 93 Or. 43. 

12 C.J. p 193 note 30. 

37. Statutes gsusrally held iu force 

(1) 1 William and M. c 2, pro¬ 
hibiting the imposition of excessive 
fines or cruel or unusual punish¬ 
ments.—State V. O’Brien, 170 A. 98, 
106 Vt. 97. 

(2) St. 21 James I, dealing with 
the period of limitations for actions. 
—John W. Masury & Son v. Bisbee 
Lumber Co., Ariz., 68 P.2d 679. 

(3) Statute of Frauds, 29 Car. II 
c 3.—Russell v. Societe Anonyme 
Des Establissements Aeroxon, 274 N. 
Y.S. 794, 242 App.Div. 801. affirmed 
197 N.E. 186, 268 N.Y. 173—Harmon 
V. Alfred Peats Co.. 214 N.Y.S. 353, 
216 App.Div. 368, reversed on other 
grounds 164 N.E. 314, 243 N.Y. 473— 
12 C.J. p 193 note 30 [a] (3). 

(4) St. 30 Geo. II c 24, creating 
the offense of cheating by false pre¬ 
tenses.—State V. McMahon. 140 A. 
359, 49 R.l. 107. 

(6) St. 4 Edw. Ill c 7, modifying 
the English common-law rule as to 
abatement of actions ex delicto on 
the death of either party so as to 
give an action in favor of a personal 
representative for injury to personal 
property of deceased. 

U.S.—Sullivan v. Associated Billpost¬ 
ers and Distributors of United 

Stales and Canada, C.C.A.N.Y., 6 

F.2d 1000, 42 A.L.K. 503. 

Ill.—Wilcox V. Bierd, 162 N.E. 170, 

330 Ill. 671—Shedd v. Patterson, 

144 N.E. 6, 812 111. 371. 

12 C.J. p 193 note 30 [a] (6). 

(6) St. 2 & 3 E3dw. VI c 24, pro¬ 
viding for prosecution on an indict¬ 
ment in the county where death en¬ 
sues from wound Inflicted in another 
county.—State v. Criqui, 186 P. 1063, 
106 Kan. 716. 

(7) St. 11 Geo. II c 19 S 15, giv¬ 
ing the executor or administrator of 
a life tenant, on whose death a lease 
granted by him had determined, the 
night to recover of the tenant a rat¬ 
able proportion of the rent from the 
last day of payment to the death of 
the lessor.—Peery v. Fletcher, 182 
P. 143, 93 Or. 43. 
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(8) St. 87 Hen. VIII c 9. authorlz- 
ing the allowance of interest.—In¬ 
dustrial Acceptance Corporation v. 
Webb, Mo.App., 287 S.W. 657. 

(9) Statute as to wagers, 9 Anne 
c 14.—State v. Mint Vending Ma¬ 
chine No. 195084, 154 A. 224, 86 N. 
H. 22—12 C.J. p 193 note 30 [a] (17). 

(10) St. 8 Ann. c 14, as amended, 
relating to distress for unpaid rents. 
—Fidelity Trust & Mortgage Co. v. 
Davis. 156 S.E. 622, 158 S.C. 400. 

(11) Statutes authorizing recovery 
of costs.—Stepp V. Lenker, 43 Pa. 
Co. 696—12 C.J. p 193 note 30 [a] 
( 20 ). 

(12) St. 4 Anne c 16 S 9. provid¬ 
ing that a grant of reversion is good 
and effectual without attornment.— 
Patterson v. Connolly, Ariz., 77 P.2d 
813—12 C.J. p 193 note 30 fa] (22). 

(13) St. 9 Anne c 20, relating to 
quo warranto.—Orchard v. Board of 
Com’rs of Sierra County, N.M., 76 P. 
2d 41. 

(14) Other statutes held in force 
see 12 C.J. p 193 note 30 [a], [c], 
[d]. 

Statutes generally held not in force 

(1) St. 39 & 40 Geo. ITT c 98, re¬ 
lating to the creation of trusts.— 
Congdon v. Congdon, 200 N.W. 76, 
160 Minn. 343. 

• (2) St. 8 Anne c 14, in so far as 
it changes the common law relating 
to landlord's right to bring a dis¬ 
tress proceeding, not in force in state 
of Illinois.—Cottrell v. Gerson, 16 
N.E.2d 629, 296 Ill.App. 412. 

(3) St. 9 Anne c 20. authorizing 
courts to enter judgment of fine and 
ouster in proceedings in nature of 
quo warranto.—Commonwealth v. 
Kentucky Jockey Club, 38 S.W.2d 
987. 238 Ky. 739. 

(4) Statute of Frauds 8 7.—^Wil¬ 
son V. Jones, 97 S.E. 18, 176 N.C. 206. 

(5) Ancient English statute of 
Gloucester, St. 6 Edw. I, providing 
for treble damages in favor of land¬ 
lord and against tenant for waste 
of leased premises, is a harsh rule, 
unsuited to our conditions and cir¬ 
cumstances, and is not in force with¬ 
in the state.—Blake y. Hoover Mo¬ 
tor Co.. 212 P. 738. 28 N.M. 871. 
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In some jurisdictions the statutes adopting the 
common law are construed to include only the un¬ 
written law.38 In others, such English statutes as 
were adopted were subsequently superseded by com¬ 
prehensive codes designed to cover the entire field 
of legislation.39 

c. Common-Law Remedies 

Common-law remedies have been adopted and are In 
force except where superseded by statute, and a statute 
conferring a remedy not known to the common law may 
not abolish the common-law remedy. 

The common law as to the remedies for enforcing 
rights and redressing wrongs is in force in the 
various states, except in so far as it has l>cen abol¬ 
ished by statute.^® If a statute provides substan¬ 
tially the same or similar adequate remedies, and 
is as broad or broader in scope than an English 
statute regarded as part of the common law, such 
part of the common law must be deemed supersed- 
ed.^l However, an affirmative statute giving a rem¬ 
edy not known to the common law does not take 
away the common-law remedy, although, as is 
stated in the title Actions § 6 b, where a new right 
is created by statute, and a special remedy is given 


by the statute, such remedy is exclusive. As ap¬ 
pears in the same title § 4 c, when a statute gives 
a right without providing a remedy, the common- 
law remedy may be resorted to, if applicable. Ac¬ 
cordingly, when a statute gives the power to issue 
a common-law writ, as a writ of mandamus, the 
common law determines when and under what cir¬ 
cumstances such writ should be issued.^3 Also, 
where the statute docs not prescribe the form and 
particulars of an information, the common law may 
be resorted to for guidance as to its requisites and 
enforcement.^^ 

§ 14. - Common Law Maxims 

Maxims which are of general application and suited 
to our conditions and surroundings have been adopted 
and are in force to the extent that they have not been 
superseded by statute. 

Maxims and principles of the common law which 
are of general application and arc suited to the con¬ 
ditions and surroundings of the states have been 
adopted and are in force to the extent that they have 
not been superseded by statutory enactment."*^ 
Among such maxims and principles which have 
been applied by the courts may be mentioned the 
following: The doctrine of relation;^® that for ev- 


(6) other statute.*? not In force .see 
12 C.J. p 103 note 30 [b], [c], [d]. 

8t. 43 Bits, c 4, relating to charitable 
usee 

(1) This statute has been held to 
be in force in some states as part 
of the common law adopted. 

U. S.—(lossett V. SiWinney, C.C.A.Mo., 
G3 F.2d 772, affirming. D.C., Irwin 
V. Swinney, 41 P.2d 172, and cer¬ 
tiorari denied (Jo.ssett v. Swinney, 
62 S.Ct. 497. 2S6 U.S. .545. 76 L.Ed. 
1282—S<*huster v. Nichols, D.C. 
Mass., 20 F.2d 179. 

Ill.—Summers v. <'hic,ago Title & 
Trust Co.. 167 N.E. 777, 335 Ill. 

564—Morgan v. National Trust 
Bank of Charleston. 162 N.E. 888, 
331 Ill. 182—Dickenson v. City of 

Anna. 141 N.E. 754, 310 Ill. 222, 

30 A.L.R. 587—Skinner v. Northern 
Trust Co., 123 N.E. 289, 288 Ill. 

229. 

Ky.—State Bank & Trust Co. v. Pat- 
ridge, 248 S.W. 1056, 198 Ky. 403. 
Mass.—-Peirce v. Attwill, 125 N.E. 

609, 234 Mass. 389. 

Mo.—Harger v. Barrett, 5 S.W. 2d 
1100, 819 Mo. 633. 

11 C.J. p 309 note 39, p 310 note 41— 
12 C.J. p 193 note 30 [a] (31), [c] 
(3). 

(2) The statute is In force in Colo¬ 
rado, so far as it defines and vali¬ 
dates charitable uses, but details of 
the statute and remedies therein 
provided are not in force.—Haggin 

V. International Trust Co., 169 P. 
188, 69 Oolo. 136, L..R.A.1918B 716. 


(3) In some states, it has been 
held that the statute ha.s never been 
adopted and is not in force.—Banc 
V. Eaton. 71 N.W, 1031, 69 Minn. 141, 
65 Am.S.R 559. 38 L.R.A. 669—11 C. 
J. p 310 note 43—12 C.J. p 193 note 
30 [c] (4). 

(4) In other states, it has been ex¬ 
pressly repealed. 

U.S.—Kain v. (libboney, Va., 101 U. 
S. 362. 26 L.Ed. 813—Philadelphia 
Baptist Assoc, v. Hart, Va., 4 
Wheat. 1. 4 L.Ed. 499—John v. 

Smith, Or.. 102 F. 218, 42 C.C.A. 275, 
affirming, C.C., 91 F. 827. 

Mich.— Newark M. E. Church First 
Soc. v. Clark, 3 N.W. 207, 41 Mich. 
730. 

N.Y.—Utica Trust, etc., Co. v. 
Thomp.son, 149 N.T.S. 392, 87 Mi.se. 
31. 

Va.—Seahurn v. Seaburn, 15 Gratt. 
423, 56 Va. 423. 

(5) It appears from cases decided 
in a few states that the question as 
to the status of the statute has been 
raised but left undetermined. 

N.H.—Haynes v. Carr, 49 A. 638, 70 
N.H. 463—^Webster v. Sughrow, 45 
A. 139, 69 N.II. 380, 48 L.R.A. 100— 
Goodale v. Mooney, 60 N.H. 628, 
49 Am.R. 334. 

Tex.—Bell County v. Alexander, 22 
Tex. 360, 73 Am.D. 268. 

38. Neb.—Brooks v. Kimball Coun¬ 
ty, 256 N.W. 601, 127 Neb. 645. 

12 C.J. p 192 note 24. 

89k Tenn.—Burger v. Parker, 290 
S.W. 22, 164 Tenn. 279. 
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4a Neb.—State ex rel. Wright v. 
Bnrney, 276 N.W. 676, 682, 133 

Neb. 676, quoting Corpus Juris. 

12 C.J. p 194 note 32. 

41. WIs.—Duvls v. Davis’ Ex’r, 167 
N.W. 819, 167 Wis. 328. 

Repeal of common law by implica¬ 
tion generally see supra 9 12 a. 

42. Nob.—Slate ex rel. Wright v. 
Barney, 276 N.W. 676. 682, 133 Neb. 
676. quoting Corpus Juris. 

12 C.J. p 194 note 33. 

EITeet of creation of new remedy for 
preexisting ri*;ht generally see Ac¬ 
tions § 6 c. 

43. U.S.—Kentucky v. Dennison, 

Ky., 24 How. 66, 16 L.Ed. 717. 

Ark.—F'lteh v. McDiarmid, 26 Ark. 
482. 

44. S.D.—Slate v. Severine, 49 N.W. 
1056, 2 S.D. 238. 

46. U.S.—City of Lincoln v. Rick¬ 

etts, C.C.A.Nel)., 84 F.2d 795, con¬ 
forming to mandate 56 S.Ct. 607, 
297 U.S. 373, 80 L.Ed. 724, and 
modifying, C.C.A., 77 F.2d 426, cer¬ 
tiorari granted 56 S.Ct. 136, 296 
U.S. 666, 80 L.Ed. 400. 

48. Purposs and applloatloa 

“Doctrine of relation,” which re¬ 
quires the consideration of an act as 
having been done at some antecedent 
period, and which was promulgated 
to promote Justice, is of both equi¬ 
table and legal cognizance, and ap¬ 
plies where party invoking it has 
an antecedent right, and two or more 
steps are essential to complete a par- 
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cry wrong there is a remedy courts must apply 
old legal principles to new facts or employ new rem¬ 
edies to fit altered conditions when necessary to ad¬ 
minister justice;^* public force cannot be invoked 
except for the protection of substantial rights 
law looks to the substance and not to the form 
the law will not indulge in idle formalities;®^ the 
law will not require the doing of a useless®^ or un¬ 
reasonable®® act; technicalities are not favorites of 
the law,®^ except where they can be used as in¬ 
struments to prevent injustice;®® a party seeking 
to avail himself of a technicality not affecting a sub¬ 
stantial right must himself be held to a prompt, con¬ 
sistent, and exact assertion of such technical 
right;®® evasions and subterfuges through which 
violation of the law is accomplished are not to be 
tolerated;®'^ a person will not be permitted to do 


indirectly what he cannot do directly;®® law favors 
a trial or hearing on the merits;®® public policy 
demands an end to litigation ;®® fundamental prin¬ 
ciples cannot be set aside to meet the demands of 
convenience or to prevent apparent hardship in a 
particular case;®i an exception to a general rule 
of law is to be carefully applied within strict lines 
courts are not indifferent to considerations of de¬ 
gree it is the policy of the law to favor the dili¬ 
gent®^ and aid the vigilant;®® ignorance of the 
law excuses no one;®® a party bringing suit im¬ 
pliedly agrees in advance to make any disclosure 
necessary in order that justice may be done, with 
the exception of privileged matter ;®7 one seeking 
the application of principles of justice at the hands 
of the court should himself do justice to his op¬ 
ponent by according that indemnity for unfounded 


tlcular Iransaotion, and there is no 
other remedy.—Willett v. Jordan, 35 
P.2d 1025, 1 Cal.2d 461. 

47. U.S.—U. S. V. Skinner & Kddy 
Corporation, D.C.Wash., 2R F.2d 
373, modified on other grounds, C. 
C.A., 35 F.2d R80, c*ertiorari di.s- 
missed Skinner & Eddy Corpora¬ 
tion V. U. S.. 50 S.Ct. 248, 2S1 U.S. 
770. 74 E.Ed. 117C. 

Utali.—Kramer v. Plxton, 268 P. 
1020, 72 Utah 1. 

Correlation of rJffht, wrong:, and rem¬ 
edy generally see Actions § 4 a. 

48. Ky.—Graham v. John R. Walts 
& Son, 36 S.W.2d 859, 23S Ky. 96. 

49. Mont.—Mason v. Madson, 4 P.2d 
475, 90 Mont. 489. 

BO. IT.S.—The M. Vivian Pierce, D. 

C.Mass., 48 F.2d 644. 

Similar expreBSloiiB 
Nev.—Sant mo v. Great American 
Ins. Co. of New York, 9 P.2d 1000, 
54 Nev. 127, rehearing denied San- 
tino V. Glens Falls Ins. Co., 24 P. 
2d 1119, 54 Nev. 466. 

Tex.—Houston Eight mg & Power Co. 

V. Hoyd, Civ.App., 114 S.W.2d 934, 
51. Mich.—Smith v. Hubert liund 
Co., 246 N.W. 183, 261 Mich. 464. 
SSL Mo.—C. Bewes, Inc., v. Buster, 
108 S.W.2d 66—Boil lot v. Income 
Guaranty Co., App., 102 S.W.2d 132. 
Or.—Title & Trust Co. v. Durkheim- 
er Inv. Co., 63 P.2d 909, 165 Or. 427. 
Similar ezpresBionB 
U-S.—P. W. Brooks A Co. v. North 
Carolina Public Service Co., D.C.N. 
C.. 32 F.2d 800, affirmed, C.C.A., 37 
F.2d 220, certiorari denied 50 S.Ct. 
347. 281 U.S. 741, 74 L.Ed. 1164. 
La.—Harkness v. Leggett, 131 So. 
190, 171 La. 405. 

Mich.—-Smith v. Hubert Land Co.. 

246 N.W. 183. 261 Mich. 464. 

Mo.—Ciniic V. Creation Fraternal Un¬ 
ion of America, 66 S.W.2d 161, 228 
Mo.App. 251—Citizens’ Sec. Bank 
of Englewood v. Gatewood, App., 


36 S.W.2d 426. certiorari quashed 
.State ex rel. Gatewood v. Trimble, 
62 S.W.2d 756. 333 Mo. 207. 

N.Y.--Onondaga County Sav. Bank 
V. T..ove. 3 N.Y.S.2d 428. 166 Misc. 
697. 

Or.— In re Astoria Sav. Rank, 11 P. 

2d 1062, 139 Or. 573. 

Tex —Krels v. Kreis, Civ.App., 57 

5 W.2d 1107, error dismissed. 

53. Ark.—Harpen v. Betts, 8 S.W.2d 
464. 177 Ark. 977, 60 A.L.R. 484. 

54. Neb.—Northwest Ready Roofing 
Co. v. Antes, 210 N.W. 848, 117 
Neb. 121. 

55. Neb.—Northwest Ready Roofing 
Co. V. Ante.s, supra. 

5& Cal —Woody v. Security Trust 

6 Savings Bank, 285 P. 356, 104 
Cal.App. 64. 

57. Ala.—Garrett v. State, App., 178 

So. 825. 

58<. Fla.—Clermont-Minneola Coun¬ 
try Club V. Loblaw, 143 So. 129, 
106 Fla. 122. 

Or.—Friedenthal v. Thompson, 31 P. 
2d 643, 14G Or. 640. 

59. Cal.—Lewith v. R<*hmke, 20 P. 
2d 687, 217 Cal. 563—Security-First 
Nat. Rank v. Superior Court of Cal¬ 
ifornia in and for San Diego Coun¬ 
ty, 23 P.2d 1055, 132 Cal.App. 683. 
recalled Security-First Nat. Rank 
of Los Angeles v. Superior Court 
In and for San Diego County, 25 
P.2d 234, 134 Cal.App. 195. 

9<X Or.—Olsen v. Crow, 290 P. 233, 
133 Or. 310—Dixon v. Simpson, 279 
P. 939, 130 Or. 211. 

Similarly BzpreBBBd 
Ark.—Stanton v. Arkansas Democrat 
Co.. 106 S.W.2d 584. 

Cal.—Carson v. Lampton, App., 73 P. 
2d 629. 

Opportasity to proBent evidenoB 

Interests of the public and parties 
require that litigation end after both 
parties have had reasonable oppor¬ 
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tunity to present their evidence and 
arguments.—Long v. George, Mass., 
7 N.E.2d 149. 

The BnppresBioa or concealment of 
material facts does not change rule 
of public policy that litigation should 
cease when parties have had day in 
court.—Kelley v. Peters, Mass., 12 
N.E2d 184. 

Katin maxim held in force 

The maxim, Interest reipublicSB ut 
sit finis litium, is in force. 

Cal.—In re Hite. 101 P. 443, 155 Cal. 
436. 21 LR.A.,N.S., 953. 17 Ann Cas. 
993. 

Mo.—Springfield Tract. Co. v. Dent, 
140 SW. 606, 159 Mo.App. 220. 

61. Miss. —Tiove v. Missi.ssippi Cot¬ 
ton Seed Pn)duets Co.. 137 So. 739, 
161 Miss. 704. 

Similarly expressed 
N V.—In re Freeman's Will. 248 N. 

Y.S. 422, 139 Misc. 301. 

Failure to assert rights 
Mich.—Roeinski v. Wayne Circuit 
Judge. 230 N.W. 179. 250 Mich. 286. 

62. Iowa —Starry v. Starry & Lynch, 
234 N.W. 281. 212 Iowa 274. 

63. U.S.—Carolina Power & Light 
Co. V. South Carolina Public Serv¬ 
ice Authority, D.C.S C., 20 F.Supp. 
854. 

64L Tex.—American Indemnity Co. 
V. McCann, Civ.App., 27 S.W.2d 
354, moditied on other grounds, 
Com.App., 46 S.W.2d 174. 

95. Cal.—Carson v. Lampton, App., 
73 P.2d 629. 

Okl.—Rourke v. Hughes-Bozarth-An¬ 
derson Co.. 283 P. 661, 141 Okl. 22. 

66. Mont.—Ricckhoff v. Woodhull, 
76 P.2d 66. 

N.Y.—New Amsterdam Casualty Co. 
V. Beren. 253 N.Y.S. 615, 142 Misc. 
297. 

67. Miss.—S. H. Kress & Co. v. 
Sharp. 126 So. 650, 166 Miss. 693, 
68 A.L.R. 167. 
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incidental attack or resistance which the law has 
decreed to be proper under the circumstances of 
the particular case;®® he who receives the advan¬ 
tage ought also to bear the burden;®® the law plac¬ 
es the burden of mistake on the shoulders of him 
who makes it, and keeps unjust advantage from him 
who would profit by his own fault an act of the 
court cannot prejudice a litigant common error 
sometimes passes current as law;^® that which is 
null in law ab initio is in law nonexistent and has 
no force or effect and cannot be validated by the 
acts of individuals no man shall found a claim 
on his own iniquity, or acquire property by his own 
crime prior possession gives the better right 
injury without liability is contrary to the general 
rule of liability;^® the general policy of the law 
is to lend a creditor all reasonable assistance for 
the enforcement of his claim, especially against a 
debtor who is able but unwilling to pay;^^ a stat¬ 
ute made in the affirmative without any negative, 
express or implied, does not take away the common 
law, see supra § 12; when the reason for a rule of 
law fails, the rule fails, see supra § 2; and that 
litigation be terminated as speedily as is consistent 
with orderly administration of justice, and to that 
end litigants are required seasonably to assert all 
their causes of action or defenses and not to try 
them piecemeal.^® 

It has been held, on the other hand, that the 
common-law maxim, Seisina facit stipitem, is not 
in force.^® 

The application of other Latin maxims is treated 
in appropriate places in this work. 


§ 15, __ Equitable Prindplea 

Partloular equIUbU prInolplM to far at applicable 
to our eonditlona and not ohangod by atatuto have boon 
adoptod and provall In tho atatoo ovon whoro they control 
righto claimed under the rulee of the common law. 

As stated in § 9 supra, equitable principles, so 
far as applicable to our conditions and not changed 
by statute, have been adopted as a part of our com¬ 
mon law, as, for example, principles in relation to 
the rights of an assignee,®® the property rights of 
married women,®i liability of her separate estate 
for debts contracted by her,®® and relief in equity 
against usury.®® It has been held that, whenever 
a right claimed under the rules of the common law 
is denied, governed, or controlled by the principles 
administered by courts of equity, the latter will pre¬ 
vail over the former, and it is the duty of the 
courts, in administering justice, to decide and to 
render judgment accordingly.*® 

§ 16. In Federal Courts 

There ie no common law of the United Statea dla- 
tlnct from the common law adopted and applied by the 
several states, but federal courts resort to the common 
law of the state In which they are eitting and may also 
apply the common law In conatruing the constitution of 
the United States and the acts of congress. 

There is no common law of the United States 
as distinguished from the individual states, a com¬ 
mon statement of the rule being that there is no 
common law of the United States, in the sense of 
a national customary law, distinct from the com¬ 
mon law of England as adopted by the several 
states each for itself, applied as its local law, and 
subject to such alteration as may be provided by 
its own statutes.*® A federal court, however, un- 


68^ N.Y.—Tn re Friedman's Estate, 2 
N.Y.S.2d 999, 166 MlSc. 664. 

68. Okl.—Rourke v. Huxhes-Bo- 
sarth-Anderson Co., 283 P. 661, 141 
Okl. 22. 

70. Wls.—Taluc v. Plall Creek Farm¬ 
ers' Mut. Fire Ins. Co., 234 N.W. 
364, 203 Wls. 319. 

71. Ky.—HofTman v. Shuey, 2 S.W. 
2d 1049, 223 Ky. 70. 68 A.L..R. 842. 

70L Miss.—^Wilkinson v. Federal 
Land Bank of New Orleans. 161 8o. 
761, 168 Miss. 646, overruling: sug- 
gestion of error 150 So. 218, 168 
Miss. 646. 

78. N.Y.—Carbone v. Carbone, 2 N. 
Y.S.2d 869, 166 Mlsc. 924. 

74. N.J.—Union Central Life Ins. 
Co. V. Elisabeth Trust Co., 188 A. 
181, 119 N.J.Ba. 606. 

75. Tez.—^Perry v. Stringfcllow, Civ. 
App., 118 S.W.2d 1012, error grant¬ 
ed. 

Bole of publio poUoy 
The rule that prior poasesslon 


gives the better right is a rule of 
public policy for proper settlement 
of disputes involving right of pos¬ 
session, and not a mere rule of evi¬ 
dence.—Perry v. Stringfellow, Tex. 
Civ.App., 113 S.W.2d 1012, error 
granted. 

78. Cal.—Green v. General Petro¬ 
leum Corporation, 270 P. 952, 206 
Cal. 828, 60 A.L.R. 476. 

77. N.J.—Passaic Nat. Bank & Trust 
Co. V. Eelman, 188 A. 677—Otten 
V. Cavalli, 184 A. 442, 14 N.J.Mise. 
296. 

78. Ky.—Karr’s Adm'r v. Harmon. 
116 S.W.2d 947, 273 Ky. 894. 

78. Conn.—Campbell’s App., 29 A. 
494, 64 Conn. 277, 24 L.R.A. 667. 

8IK Del.—Continental Guaranty Cor¬ 
poration V. People’s Bus Line, 117 
A. 276, 8 W.W.Harr. 696. 

8L Ga.—^Robert v. West, 16 Ga. 122. 

88 . Md.—Koonts v. Nabb, 16 Md. 
649. 


83L Va.—Marks v. Morris, 4 Hen. ft 

M. 463, 14 Va. 468. 

84b Cal.—^Willis V. Wozencraft, 22 
Cal. 607. 

85. U.S.—Erie R. Co. v. Tompkins. 

N. Y., 68 S.Ct. 817, 304 U.S. 64, 82 
L.Ed. 1188, 114 A.L.R. 1487, re¬ 
versing, C.C.A.. Tompkins v. Erie 
R. Co., 90 F.2d 603, certiorari 
granted Erie R. Co. v. Tompkins, 
68 S.Ct. 60, 802 U.S. 671, 82 L.Ed. 
618, mandate conformed to Tomp¬ 
kins V. Erie R. Co., C.C.A., 98 F.2d 
49—U. S. V. Swieribenski, D.C.N. 
Y., 18 F.2d 686—U. S. v. Grossman, 
D.C.I11., 1 F.2d 941—In re Smith, 
D.C.W.Va., 28 F.Supp. 174—The 
West Jester, D.C.Wash.. 281 F. 877 
—^Denver ft R. G. R. Co. v. U. 8., 
Colo., 241 F. 614, 164 C.C.A. 872. 

Ky.—Adams Bros. v. Clark, 224 S.W. 

1046, 189 Ky. 279, 14 A.L.R. 738. 
Va.—Norfolk ft P. R L. R. Co. v, 
Parker, 147 8.E. 461, 162 Va. 484. 

12 C.J. p 196 note 47. 
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der the rules stated in the CJ.S. title Federal Courts 
§ 170, also 25 CJ. p 831 note 69, when it has ju¬ 
risdiction of a cause under the constitution and 
laws of the United States, enforces the common law 
of the state in which it is sitting, and in determin¬ 
ing causes the federal courts may and do resort to 
the common law and apply its principles in cases 
where it is applicable.®® In determining the ques¬ 
tion as to what is the common law of any particular 
state regard must be had to its general policy, the 
usages sanctioned by its courts, and its statutes.®^ 
The common law is also resorted to in construing 
the constitution of the United States and the acts 
of congress.®® The code of constitutional and stat¬ 
utory construction which is gradually formed by 
the federal courts in the application of the consti¬ 
tution, and the laws and treaties made in pursuance 
thereof, has for its basis the common law, and con¬ 
stitutes a common law resting on national authori¬ 
ty.®® 

§ 17. In Territories and Possessions 

The common law, by expreas adoption, applies In 
the courts of many of the territories of the United States 
except in so far as it is Inapplicable or inconsistent with 
prevailing legislation, but it is not in force as a complete 
body of law In the Philippines, although particular rules 
may be there applied. 

As a general rule, by express adoption, the com¬ 
mon law is the rule of decision in the courts of the 
territories of the United States, except in so far as 
it is inapplicable or inconsistent with acts of con¬ 
gress or of the territorial legislature.®® 

In the Philippines the body of the common law 
as known to Anglo-American jurisprudence is not 


S 19 

in force, nor are the doctrines derived therefrom 
binding on the courts, save only in so far as they 
are founded on sound principles applicable to local 
conditions, and are not in conflict with existing 
law ;®i nevertheless, the common law may be look¬ 
ed to for guidance,®® and many of its rules, princi¬ 
ples, and doctrines have to all intents and purposes 
been imported as a result of the enactment of new 
laws and the organization and establishment of new 
institutions by the congress of the United States 
or under its authority.®® The English and Ameri¬ 
can common law together with the derecho comun 
of Spain and the customary law of the Islands con¬ 
stitute the Philippine common law.®^ 

In the Canal Zone the president’s order, ratified 
by congress, continuing the law previously in force, 
does not fasten on the Zone a specific interpreta¬ 
tion of the former civil code, and a rule of the com¬ 
mon law, not necessarily inconsistent with the pro¬ 
visions of such code, may be applied with respect to 
the construction thereof.®® 

§ 18. In District of Columbia 

The common law adopted by the constitution of 
Maryland applies In the District of Columbia except to 
the extent that it has been repealed or modified by statu¬ 
tory enactment or has become obsolete or unsuited to our 
form of government. 

The common law and early English statutes which 
were adopted by the constitution of Maryland re¬ 
main the law of the District of Columbia, except 
where they have been repealed by express statutory 
enactment, or modified by inconsistent legislation, or 
where they have become obsolete or unsuited to our 
republican form of government.®® 


V. PLEADING AND EVIDENCE 


§19. Pleading 

A party relying on the common law of another state 
must substantially plead and prove such law. 

Where a party to a suit relies for his right of ac¬ 


tion or defense on the common law of another state 
as declared by the adjudicated precedents of its 
courts, such law must be substantially pleaded and 
proved.®"^ The party may be required to cite si)c- 


* 86 . U.S.— V. Swlersbpnskl, D.C. 
N.Y., 18 F.2d 6«t)—The West Jes¬ 
ter. D.C.Wash., 281 P. 877. 

12 C.J. p 1'96 note 48. 

87. U.S.—Wheeler v. Smith, D.C., 9 
How. 55, 13 L..Ed. 44. 

U.S.—Denver & R. G. R. Co. v. 
U. S., Colo., '241 F. 614, 164 C.C.A. 
372. 

12 C.J. p m note 51. 

*89. U.S.—Smith v. Alabama, Ala., 8 
S.Ct. 664, 124 U.S. 465, 478, 31 L. 
Ed. 508. 

'80. Ala8ka.~Ketchtkan Co. v. Citi¬ 
zens* Go., .2 Alaska 120. 


Neb.—State ex rel. Wright v. Bar¬ 
ney. 276 N.W. 676. 

N.M.—Field v. Otero. 290 P. 1015. 36 
N.M. 68—Beals v. Ares. 185 P. 780. 
25 N.M. 459. 

Or.—U. S. Fidelity & Guaranty Co. 
V. Bramwell. 217 P. 332, 108 Or. 
261, 32 A.L.R. 829. 

12 C.J. p 197 note 55. 

91. Philippine.—U. S. v. Abiog, 87 
Philippine 137. 

12 C.J. p 198 note 56. 

99. Philippine.—U. S. v. Abiog, su¬ 
pra. 

93. Philippine.—^Alzua v. Johnson, 
21 Philippine 308. 
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94. Philippine.—U. S. v. Abiog, 87 
Philippine 137. 

95. U.S.—Panama R. Co. v. Bosse, 
Canal Zone, 39 S.Ct. 211, 249 U.S. 
41, 63 L.Ed. 466, afllrming 239 F. 
303, 162 C.C.A. 291. 

96. U.S.—Crawford v. U. S., D.C., 
29 S.Ct. 260, 212 U.S. 183, 53 L.Ed. 
465. 15 Ann.Cas. 392. 

12 C.J. p 198 note 62. 

97. La.—Succession of Marinoni, 148 
So. 888. 177 La. 592. 

Mo.—Gersman v. Atchison, T. & S. 
F. Ry. Co.. 229 S.W. 167—Otto v. 
Pryor, App., 193 S.W. 28. 
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cifically the judicial decisions stating the law of the 
foreign state on which his suit is founded,®* to state 
the pertinent parts of such decisions, and, in addi¬ 
tion, to make a direct reference to where the court's 
ruling may be found;®® but it is not necessary that 
the whole opinion, including a transcript of the rec¬ 
ord, be set out.i It has been held, however, that an 
affidavit of defense relying on the law of another 
state not directly interpreted by its highest court 
need not submit a brief of the authorities of such 
foreign state.2 

§ 20. Presumptions 

a. Existence of common law in other 

states and countries 

b. Other presumptions 


a. Existence of Common Law in Other States 
and Countries 

The common law la presumed to be In force, In the 
absence of contrary proof, only In sister states which 
were originally under common-law Jurisdiction or were 
not occupied by an organized community at the time of 
their acquisition, but there is no presumption that the 
common law does not exist In other states. A similar 
presumption generally applies as to foreign countries 
not subject to the civil law, but authorities differ as to 
whether it applies to countries not colonies of England. 

It is well settled in most jurisdictions that in 
the absence of proof to the contrary, the common 
law is presumed to be in force in other states* 
which were originally under common-law jurisdic- 


N.J.—Kuser v. Cooke. 165 A. 292. 112 
N.J.Eq. 653. 

N.C.—Howard v. Howard, 158 S.E. 

101, 200 N.C. 674. 

Pleading held snfflolent 

Ala.—Dawson v. Dawson, 13$ So. 414. 

224 Ala. 13. 

Mo.—Hizer v. Sovereign Camp, W. O. 
W., App., 112 S.W.2d 922. 

Mere reference to such laws is in¬ 
sufficient.—Roseman v. Fidelity & 
Deposit Co. of Maryland. 265 N.Y. 
S. 657, 148 Misc. 132, modifying 262 
N.Y.S. 491. 146 Misc. 632. 

Oommoa law held not pleaded 
Ga.—Hall v. Slaton, 144 S.E. 827, 38 
Ga.App. 619, reversed on other 
grounds Slaton v. Hall, 148 S.E. 
741, 168 Ga. 710, 73 A.L.R. 891. 
opinion conformed to Hall v. Sla¬ 
ton, 149 S.E. 306, 40 Oa.App. 288. 

98. La.—Succession of Marinoni. 148 
So. 888. 177 La. 592. 

Mo.— Musser v. Musser, 221 S.W. 46. 
281 Mo. 649. 

99. Mo.—Musser v. Musser, supra. 

1. Ala.—Dawson v. Dawson. 138 So. 

414, 224 Ala. 13. 

9. Pa.—Tishinan Realty & Construc¬ 
tion Co., to Use of 410 E. 67th St. 
Corporation, v. Vickerman, 172 A. 
9, 112 Pa.Super. 540. 

3. Ala. — Ex parte Paulk, 143 So. 585. 

225 Ala. 420, denying certiorari 
Paulk v. State. 143 So. 585, 25 
Ala.App. 212—Fields v. Dale, 90 So. 
798, 206 Ala. 475. 

Ga.—Clark v. Baker, 196 S.E. 760— 
Bolton v. Bluestein, 191 S.E. 388, 
66 Ga.App. 782—Ousley Co. v. Led¬ 
better, 161 S.E. 634, 44 Ga.App. 375 
—Thomas v. Shepherd, 156 S.E. 
724, 42 Ga.App. 558—-White v. 
White. 153 S.E. 203, 41 Ga.App. 
894—Motors Mortg. Corporation v. 
Purchase-Money Note Co., 143 S.E. 
459, 38 Ga.App. 222—Gerson & 
Green v. Mendel, 141 S.E. 328, 37 
Ga.App. 650 — Savannah River 
Lumber Co. v. Smith, 113 S.E. 46, 
28 Ga.App. 767—Henderson v. Mln- 


glcdorff, 107 S.E. 884. 27 Ga.App. 
165—Hines v. Evitt, 103 S.E. 865, 
25 Ga.App. 606. 

Ill.—Opp V. Pryor. 128 N.E. 580, 294 
HI. 538—See Miller v. Miller, 257 
lll.App. 287 — GrinestafC v. New 
York Central R. R.. 253 lll.App. 
589—Barrow v. Phillips, 250 Ill. 
App. 687—O'Dea v. Throrn, 250 III. 
App. 577—Schaefer v. Dlppel, 250 
lll.App. 184—Rice v. Barkman. 249 
lll.App. 127—Patterson v. P"itzpat- 
nck MoPllroy Co., 247 lll.App. 81— 
Thoms V. Thoms, 222 lll.App. 618 
—Noyes v. Hines, 220 lll.App. 409 
—Allen V. Allen's Estate, 217 Ill. 
App. 260—Mutual Life Ins. Co. v. 
Devine, 180 lll.App. 422. 

Ind.—Greaf v. Breilenstcin, 1S7 N.E. 
347, 97 Ind.App. 625—Riedman v. 
Macht, 183 N.E. 807, 98 Ind.App. 
124—Chalmers & Williams v. Sur- 
pri.se, 123 N.E. 841, 70 Ind.App. 646 
—Culp V. Watkins, 122 N.E. 686, 
69 Ind.App. 736—Culp v. Butler, 
122 N.E. 684, 69 Ind.App. 668— 
Crume v. Brlghtwell, 122 N.E. 230, 
69 Ind.App. 404. 

Ky.—Hauser v. Public Service Co. of 
Indiana. Ill S.W.2d 657, 271 Ky., 
206—Stewart’s Adm’x v. Bacon, 70 
S.W.2d 622. 253 Ky. 748—Louisville 
& N. K. Co. V. Southern Ry. Co., 36 
S.W.2d 20. 237 Ky. 618—Dunning 
V. Gibbs, 280 S.W. 483, 213 Ky. 81 
—Scott V. Scott, 252 S.W. 1019, 
200 Ky. 163. 

Mass.—John B. Frey Co. v. S. Silk. 
Inc., 140 N.E. 259, 245 Mass. 534 
—Butterworth v. Smith, 133 N.E. 
100, 240 Mass. 192. 

Minn.—^Watters v. Northern Pac. Ry. 
Co.. 170 N.W. 703, 141 Minn. 480 
—Dettis V. Western Union Tele¬ 
graph Co., 170 N.W. 334, 141 Minn. 
361. 

Mo.—Crary v. Standard Inv. Co., 286 
S.W. 459, 313 Mo. 448—McDonnell 
V. Hawkeye Life Ins. Co. of Des 
Moines, Iowa, App., 64 S.W.2d 748 
—Gordon v, Andrews, 2 S.W. 2d 
809, 222 Mo.App. 609. 

N.H.—F. C. Adams, Inc., v. Elmer F. 
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Thayer Estate. 155 A. 687, 85 N.H. 
177, affirmed Adams, Inc. v. Thay¬ 
er’s Estate, 156 A. 697, 85 N.H. 177 
—Saloshm v. Houle, 155 A. 47, 85 
N.H. 126—Goudie v. American 
Moore Peg Co., J22 A. 349. 352, 81 
N.H. 88, citing Corpus Juris. 

N.J.—Coral Gables v. Kretschmer, 
184 A. 825, 116 N.J.Law 580—Rein- 
gold V. Reingold, 181 A. 153, 115 N. 
J.Law 532—Sammak v. Lehigh 
Vaiiey R. Co., 172 A. 60, 112 N.J. 
Law 540, affirming 168 A. 238, 111 
N.J.Law 208—Friedman v. Green¬ 
berg. 166 A. 119, IJO N.J.Law 462, 
87 A.L.K. 849—Reiily v. B. S. Jan- 
ney, Jr. & Co, 135 A. 66, 103 N. 
J.Law 11—Thayer Mercantile Co. 
V. First Nat. Bank, 119 A. 94, 98 
N.J.Law 29, affirmed 121 A. 927, 98 
N.J.Law 907. 

N.Y.—Fisher v. Fisher, 165 N.E. 460, 
250 N.Y. 313. 61 A.L.R. 1523, af¬ 
firming 227 N.Y.S. 345. 223 App. 
DIv. 19—Russell v. Societe Anony- 
me Des Estabiissements Aeroxon, 
274 N.Y.S. 794, 242 App.Div. 801, 
affirmed 197 N.E. 185, 268 N Y. 173 
—Smith V. Cornpania Litografica 
de la Habana, 222 N.Y.S. 902, 220 
App.Div. 782, affirming 217 N.Y.S. 
39, 127 Misc. 608—Van Wyk v. 

Realty Traders, 213 N.Y.S. 28, 216 
App.Div. 254—Crehan v. Megargol. 
192 N.Y.S. 290, 199 App.Div. 649, 
modified on other grounds 136 N.E. 
296, 234 N.Y. 67—Speir v. Ben- 
venutl, 189 N.Y.S. 886, 197 App. 
Div. 209, modifying 185 N.Y.S. 769, 
104 App.Div. 769—Gavin v. Mal¬ 
herbe, 261 N.Y.S. 373, 146 Misc. 61, 
affirmed 266 N.Y.S. 897, 240 App. 
Div. 779, affirmed 191 N.E. 486, 264 
N.Y. 403—In re Smith’s Estate, 
242 N.Y.S. 464, 136 Misc. 863— 
Stricks V. Siegal, 238 N.Y.S. 154, 
135 Misc. 608, modified on other 
grounds 245 N.Y.S. 372, 138 Misc. 
266. 

N.C.—Howard v. Howard, 168 S.E. 
101, 200 N.C. 674—Hipps v. South¬ 
ern Ry., 99 S.E. 385, 177 N.C. 472. 

N.D.— Douglas County State Bank T. 
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tion,^ such as colonics of England, or parts thereof, 
subsequently separated therefrom,® or which at the 
time of their acquisition were not occupied by an 
organized and civilized community other than the 
United Slates or England.® On the other hand, in 
the absence of proof of the adoption of the com¬ 
mon-law,'^ this presumption docs not apply as to the 
law of slates whose territory was never under com¬ 
mon-law jurisdiction and whose system of law was 
independent of the English law in ils origin.® This 
is true of slates in which a government and an es¬ 
tablished system of laws not derived from the Eng¬ 
lish law already existed at the time of their addi¬ 
tion to the United States inasmuch as their original 
laws remained in force until by proper authority 
they were abrogated and other laws enacted.® Sim¬ 
ilarly no such presumption is followed as to states 
originally part of Indian Territory and the Creek 
Nation.^® It is said, however, that there is no pre¬ 
sumption that the common law docs not exist in 
such states and territories.^^ 

Where the common law was in force in another 
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state at one time, by virtue of a statute of which 
judicial notice must be taken, it is presumed to re¬ 
main in force until the contrary is shown.^^ 

If the applicable statutory law of the foreign 
state is pleaded^® and not denied,it will not be 
presumed that the common law prevails. 

Foreign countries. It is presumed in the absence 
of proof to the contrary that the common law pre¬ 
vails in foreign countries not subject to the civil 
law,l® such as Canada and other British colonies.^® 
The pre.sumption will not be extended to other for¬ 
eign countries not colonies of England,!*^ although 
there is some authority to the contrary.^® 

b. Other Presumptions 

It will be presumed that no alteration of the common 
law by statute is intended other than that specifically 
stated and that no alteration is effected in the absence 
of clear language to that effect, but repeal may be pre¬ 
sumed by long and well ascertained disuse. 

It will be presumed that the legislature, in enact¬ 
ing a statute, did not intend to make any alteration 


Sulhorland. 204 N.W. 683. 52 N.D. 
617. 

Ohio.—Y(*uzrl V. I..ouisville & N. Ry. 

Co.. 13 Ohio App. 499 
S.O.—Hud.son V. Sheafo, 171 N W. 320, 
41 S.l). 475. 

Tex.—Grange v. Kay.scr, Civ.App, 80 
R.W.2d J007- llugfiles v. Seedutj, 
Civ.App., 247 R \V. 650. 

8 C.J. p 895 nole 55—12 C.J. p 200 
note 79. 

Contrary view—Blflhon v. Bonner, 
53 S.W. 1016. 93 Tex. 141. 
I’resiimption that eommon law of sis¬ 
ter slate i,s the same as the com¬ 
mon law of the forum s<'e the C. 
tl.S. title Kvidenee § 133, also 12 C 
J. p 200 note 79; 22 C.J. p 151 

note 92-p 153 note 2. 

Xiaw merchant 

(1) The presumption that the com¬ 
mon law exists in a foreign state 
exists also as to the law merchant, 
whieh IS a part of the common law. 
Ala.—Donegan v. Wood, 49 Ala. 242, 

20 Am.R. 275. 

Iowa.—Hudson v. Matthews, Morr. 
94. 

Mass.—Richards v. Barlow, 6 N.E. 
58, 140 Mass. 218. 

(2) The customary law merchant 
is prima facie the law of the foreign 
state. 

Mo.—Lucas V. Ladew, 28 Mo. 342— 
Tyrell v. Cairo, etc., R. Co., 7 Mo. 
App. 294. 

N.J.—need v. Wilson. 41 N.J.Law 29. 
Mebattlng presnmption 

The presumption that the common 
law prevails In a sister state is not 
overcome by testimony of lawyers 
practicing in such state which is in 
part uncertain and which is unsup¬ 


ported by corroborative decisions.— 
Robinson v. Yettcr, 143 111.App. 172, 
affirmed 87 N.E. 363. 238 111. 320. 

4. Ala.—Corinth Bank & Trust Co 

V. Cochran. 121 So. 66. 219 Ala. 81. 
Ind.—Henning v. Hill, 141 N.E. 66, 

80 Ind.App. 363. 

Mo.—Rositzky v. Kosilzky, 46 S.W.2d 
591, 329 Mo. 662—Phipps v. Mar¬ 
kin, App., 227 SW. 870. 

12 C.J. p 200 nole 79. 

5. N.H.—Goudlc V. American Moore 
Peg Co., 122 A. 349, 81 N.H. 88. 

12 C.J. p 200 note 79. 

6. Cal.—Norris v. Harris, 16 Cal. 
226. 

Ind —Krouse v. Krouse, 95 N.E. 262, 
48 Ind.App. 3. 

Mo.—Tonnent v. Union Cent. L. Ins. 

Co., 112 S.W. 754, 133 Mo.App. 345. 
12 C.J. p 201 note 84. 

7- Ala.—Bank of Cottonwood v. 
Hood, 149 So. 676, 227 Ala. 237. 

8. Ala.—Bank of Cottonwood v. 
Hood, supra. 

Mo.—Rositzky v. Rositzky, 46 S.W.2d 
591, 329 Mo. 662—Furlong v. Ger- 
man-American Press Ass’n, 189 S. 

W. 385—Hax v. O'Donnell, App., 
117 S.W.2d 667—Adamson v. Pogel- 
strom, 300 S.W. 841, 221 Mo.App. 
1243—Roy v. Kansas City, 224 S.W. 
132, 204 Mo.App. 332—Lillard v. 
Lierly, 202 S.W. 1057, 200 Mo.App. 
140. 

N.Y.—Russell v. Societe Anonyme 
Des Establissements Aeroxon, 274 
N.Y.S. 794, 242 App.Div. 801. 

12 C.J. p 201 note 83, p 202 note 86. 

9. Ind.—^Krouse v. Krouse, 96 N.E. 
262, 48 Ind.App. 3. 

12 C.J. p 201 note 85. 
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10. U.S.—Davison v. Gibson, Ind.T., 
56 F. 443. 5 C.C.A. 54*3. 

12 C.J. p 202 note 87. 

11. S.C.—Pee Dee Naval Stores Co. 
V. Hamer, 75 S E. 695, 92 S.C. 423 
—Crosby v. Seaboard Air Line R., 
61 S.E. 1064, 81 S.C. 24. 

12 C.J p 202 note 88. 

12. Mo—Davis v. MoColl, 166 S.W. 
1113. 179 Mo.App. 198. 

13. Mo.—Noell V. Chicago & E. I. 
Ry. Co., App., 21 S.W.2d 937, cer¬ 
tiorari dc'riied (’’hicago &. E. I. Ry. 
Co. V. Noell, 50 S.Cl. 465, 281 U.S. 
766, 74 L.Ed. 1174. 

14. Ky.—McCombs Producing & Re¬ 
fining Co. V. Ogle, 254 S.W. 425, 200 
Ky. 208. 

I5w N.Y.—Ru.ssell v. Societe Anony¬ 
me Des Establissements Aeroxon. 
274 N.Y.S. 794. 242 App.Div. 801— 
Smith V. Compania Lilograflca de 
la Habana, 217 N.Y.S. 39. 127 Misc. 
508, affirmed 222 N.Y.S. 902, 220 
App.Div. 782. 

18. Ky.—Stewart’s Adm’x v. Bacon, 
70 S.W.2d 522. 523. 253 Ky. 748, 
quoting Corpus Juris. 

12 C.J. p 202 note 90. 

17. N.Y.—Smith v. Compania Lito- 
grafica de la Habana, 217 N.Y.S. 
39. 127 Misc. 508, affirmed 222 N.Y. 
S. 902, 220 App.Div. 782. 

12 C.J. p 202 note 92. 

18. Mich.—Hutchins v. Kimmell, 81 
Mich. 126, 18 Am.R. 164 — In re 
High, 2 Dougl. 515. 

Tex.—Mexican Cent. R. Co. v. Mit¬ 
ten, 36 S.W. 282, 13 Tex.Civ.App. 
653. 
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in the common law other than that specifically 
stated and it will not be presumed that the com¬ 
mon law was repealed by a statutory^® or a consti- 
tutional^l provision, unless the language naturally 
and necessarily leads to that conclusion. As use 
fs the foundation of the common law, see supra § 2, 
it is fair to infer its repeal, by long and well ascer¬ 
tained disuse.22 

As to statutes stating the common-law rule. Stat¬ 
utes are presumed to state the common-law rule, 
unless they expressly otherwise declare.23 

Recognition of flexibility of common law. The 
presumption is that the legislature recognizes and 
acknowledges the flexibility of the common law 
through a modified declaration of it.^^ 

§ 21. Admissibility and Sufficiency of Evi¬ 
dence 

In determining what the common law is, the courts 
may consider as evidence commentaries, decisions of 
American courts, even though contrary to English de¬ 
cisions, and English decisions rendered before the date 
of adoption of the common law; but English decisions 
rendered after the date of adoption are not binding, al¬ 
though they may be looked to for guidance. 

In determining what the common law is, the 
courts will consider as evidence, although not as 
conclusive, textbooks, commentaries, and other 


standard works on the subject.36 Judicial decisions 
also constitute evidence of what the common law 
is,26 and, accordingly, decisions of the courts of the 
states,27 even though contrary to English deci- 
sions,26 as well as decisions of the English courts, 
see infra this section, may properly be consulted. 
The opinion of the supreme court of one state on a 
question controlled by the law of another state, how¬ 
ever, is inadmissible as evidence of the law of such 
other state.29 

English decisions are freely used in deciding cases 
in the federal and state courts in the United States 
and are deemed of great value and entitled to great 
weight.36 Such decisions, where rendered prior to 
the Revolution, have in some cases,3i although not 
in others,32 been considered conclusive evidence of 
what the common law is. However, they do not 
constitute the law itself, but are only evidence of 
what the law is, and hence should be clear and un- 
cquivocal.33 English decisions construing English 
statutes adopted in the United Slates, made prior to 
their adoption, or prior to the Revolution, but not 
afterward, will generally be followed.34 Decisions 
of English courts rendered since the Revolution may 
be looked to for guidance,36 and, although they have 
at times been regarded as persuasive,3® they are not 


19. Del.—Hazzard v. Alexander, 178 
A. 873, 6 W.W.Harr. 612. 

Ky.—Hill V. Hairnhuber, 9 S.W.2d 55, 

225 Ky. 394. 

Mich.—(Jarwols v. Bankers* Trust 
Co., 232 N.W. 239, 251 Mich. 420. 
Wis.—In re Phalen’s Estate. 222 N. 
W. 218, 197 V/is. 836—^Kappers v. 
Cast Stone Const. Co„ 200 N.W. 
376. 184 Wis. 627. 

12 C.J. p 202 note 94. 

Preramption of loglslatlve knowlodgre 
Common-law principle that no man 
shall take advantage of own wrong 
is presumed to have been known by 
legislature, and is not presumed re¬ 
pealed by a statute providing for 
distribution of a decedent’s estate.— 
Garwols v. Bankers’ Trust Co., 232 
N.W. 239, 251 Mich. 420. 

SO. Cal.—In re Sloan’s Estate, 46 P. 
2d 1007, 1012. 7 Cal.App.2d 319, 
quoting Corpus Jnris. 

Idaho.—Sprouse v. Magee. 269 P. 
993. 46 Idaho 622. 

Ky.—Hill V. Hairnhuber, 9 S.W.2d 55. 

226 Ky. 394—Commonwealth v. 
Barnett. 246 S.W. 874, 196 Ky. 731. 

Pa.—Central Lithograph Co. v. Eat- 
mor Chocolate Co.. 175 A. 697. 316 
Pa. 300. 

Wis.—In re Phalen’s Estate. 222 N. 
W. 218, 197 Wis. 886—^Kappers v. 
Cast Stone Const. Co., 200 N.W. 
376, 184 Wis. 627. 

12 C.J. p 202 note 96. 


81. Cal.—In re Sloan’s E.state. 46 P. 

2d 1007. 7 Cal.App.2d 319. 

28. Ga.—Neal v. Farmer, 9 Ga. 555. 
12 C.J. p 202 note 98. 

83b Cal.—Sears v. Majors, 285 P. 
321, 104 CaLApp. 60. 

84. N.H.—Niemi v. Boston & M. K. 

R. , 173 A. 361, 87 N.II. 1, affirmed 
176 A. 246, 87 N.II. 1. 

85. Ky.—Central Consumers’ Co. v. 
Ralston. 259 S.W. 67. 202 Ky. 94. 

12 C.J. p 198 note 64. 

Judicial notice of common law of 
forum see the C.J.S. title Evidence 
S 17. also 23 C.J. p 128 notes 83-87. 
Mode of proving unwritten law in 
general see the C.J.S. title Evi¬ 
dence 8 479, also 22 C.J. p 540 notes 
62-64, p 641 note 75-p 642 note 82. 

86. Cal.—Callet v. Alioto. 290 P. 438. 
210 Cal. 66. 

Mo.—Dean v. Lee, 62 S.W.2d 426, 
227 Mo.App. 206. 

87. Cal.—Strong v. Shatto. 187 P. 
159, 46 Cal.App. 29. 

Tex.—Ingram v. Fred, Civ.App., 210 

S. W. 298, 300, citing Corpus JorlSi 
and error refused. 

12 C.J. p 198 note 65. 

88. Cal.—Callet v. Alioto, 290 P. 438, 
210 Cal. 66. 

89. Ind.—^Krouse v. Krouse. 96 N.E. 
262. 48 Ind.App. 3. 

30. Cal.—Strong v. Shatto, 187 P. 
159, 45 CaLApp. 29. 
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Idaho.—State v. Clearwater Timber 
Co.. 274 P. 802, 47 Idaho 296, 66 
A.L.R. 1396. 

Tex.—Ingram v. Fred, Civ.App., 210 
S.W. 298, error refused. 

12 C..T. p 198 note 67. 

31. Ill.—Kreltz v. Behrensmeyer, 36 
N.E. 983, 149 Ill. 496, 24 L.R.A. 59. 
12 C.J. p 198 note 67. 

38. Cal.—Callet v. Alioto. 290 P. 438, 
210 Cal. 65. 

Mo.—Dickey v. Volker, 11 S.W.2d 278, 
321 Mo. 236, 62 A.L.R. 858, certio¬ 
rari denied 49 S.Ct. 262, 279 U.S. 
839. 73 L.Ed. 986. 

Tex.—Norvell-Wilder Hardware Co. 

V. McCamey. Civ.App., 290 S.W. 772 
—Ingram v. Fred, Civ.App., 210 S. 

W. 298, error refused. 

12 C.J. p 198 note 68. 

Buies of common law of England 
previous to 1776 are not conclusive 
of present common law.—State v. 
Muolo, 172 A. 875, 118 Conn. 373. 

33L Cal.—Callet v. Alioto, 290 P. 

438, 210 Cal. 65. 

12 C.J. p 199 note 69. 

34b U.S.—Cathcart v. Robinson. D. 

C.. 6 Pet. 264. 8 L.Ed. 120. 

12 C.J. p 199 note 70. 

35. Miss.—Richardson v. Sims, 80 
So. 4, 118 Miss. 728. 

12 C.J. p 199 note 71. 

3a Writ rsoognlssd solslj by oom- 
moD. law 

An English decision in 1781 that 
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authoritative, and may be disregarded should the 
exigency so require.37 

The decisions of the privy council of England, 
rendered before the Revolution, are of plenary au¬ 
thority in states from which appeals were taken 
thereto when they were colonies.^* 

English statutes, amendatory or declaratory of 
the common law, may also be considered by the 
courts in ascertaining the principles of the common 
law.3® 

§ 22. - Common Law of Another State 

or Country 

The common law of another atate or country may be 
proved by oral testimony, or by Its books of reports of 
adj'idlcated cases or by commentaries, but these consti¬ 
tute only evidence and are not the law Itself. 


The common law of another state or country may 
be proved by the oral testimony of persons who are 
shown to be familiar with its jurisprudence,^® by 
the books of reports of cases adjudicated in its 

courts,^ ^ or by textbooks and commentaries.^ 2 Ev¬ 
idence of such a character is admissible in some 
states under statutes so providing.^ 3 Such testi¬ 
mony and reports of cases are simply evidence, 
however, not the law itself, and should be clear 
and unequivocal.^^ Likewise, textbooks and com¬ 
mentaries do not conclusively establish the law, un¬ 
less they have been adoi)tcd in and by the jurisdic¬ 
tion as such.^* 

It has been said that it requires but slight proof to 
establish the fact that the common law prevails in 
a particular state.^® 


COMMONLY. For the most part, generally, ordi¬ 
narily, usually.! 

Commonly said. A phrase often used in the pref¬ 
ace to the announcement of a legal principle mean¬ 


ing “it is commonly the legal opinion,” or “it is the 
common opinion.”2 

Other phrases: “Commonly called,”^ “commonly 
known as,“commonly used,”® and “wool, com¬ 
monly known as clothing wool.”® 


the writ of error coram nobis will 
not lie after afTirmanoe Is binding on 
the courts of this state, since the 
sole recognition of the writ is by 
virtue of the adoption of the common 
law so far as not conflicting with 
organic or statute law.—Partlow v. 
State, 141 N.E. 513, 194 Ind. 172, 30 
A.L.R. 1414. 

37. Cal.—Callet v. Alioto, 290 P. 
438, 210 Cal. 65. 

N.J.—Lioudon v. I^oudon, 168 A. 840, 
114 N.J.Eq. 242, 89 A.L.R. 904. mod¬ 
ifying 169 A. 335. 114 N.J.Eq. 212. 
12 C.J. p 199 note 71. 

3& N.T.—Matter of Easton, 115 N. 

y.S. 373. 84 Misc. 1. 

12 C.J. p 199 note 72. 

39. Muss. — Bull V. Loveland, 10 
Pick. 9. 

12 C.J. p 199 note 73. 

40. N.C.—Howard v. Howard, 158 S. 
E. 101, 200 N.C. 574. 

12 C.J. p 199 note 74. 

Judicial notice of common law of an¬ 
other state see the C.J.S. title Evi¬ 
dence S 20, also 23 C.J. p 132 note 
17-p 183 note 28. 

Bvldsnoa litiLd snflLolent to support 
fladlnff as to foreign law 

Cal.—Motor Inv. Co. v. Breslauer. 
221 P. 700, 64 Cal.App. 230. 


Oral testiinoBy held unnecessary 

Trial court was held competent to 
determine effect of plea of non vuH 
in New Jersey court, and oral testi¬ 
mony from New Jersey lawyer was 
unnecessary since such plea was 
known to common law and in fre¬ 
quent use in United States.—People 
V. Daiboch, 191 N.E. 859, 265 N.Y. 
125, affirming in part and reversing 
in part 269 N.Y.S. 321, 240 App.Dlv. 
153. 

41. U.S.—Britain S. S. Co. v. George 
E. Warren Corporation, D.C.Mass., 
22 F.Supp. 197. 

Mich.—Barger v. Farnham, 90 N.W. 
281, 130 Mich. 487. 

N.C.—Howard v. Howard, 158 S.E. 

101, 200 N.C. 574. 

12 C.J. p 200 note 76. 

Adml.ssiblllty of law reports general¬ 
ly see the C.J.S. title Evidence § 
722, also 22 C.J. p 928 note 63--p 
929 note 65. 

42. Ky.—Central Consumers’ Co. v. 
Ralston, 269 S.W. 67, 202 Ky. 94. 

43. Ind.—Midland Steel Co. v. Citi¬ 
zens’ Nat. Bank, 72 N.E. 290, 34 
Ind.App. 107. 

Neb.—Rieck v. Griffin, 103 N.W. 1061, 
74 Neb. 102. 

12 C.J. p 200 note 77. 


44. Ga.—Robert v. West, 15 Ga. 122. 
Md.—State V. Buchanan, 5 Harr. & 

J. 317, 9 Am.D. 634. 

N.Y.—St. Nicholas Bank v. State 
Nat. Bank, 27 N.E. 849, 128 N.Y. 26, 
13 L.R.A. 241. 

12 C.J. p 200 note 76. 

45. Ky.—Central Consumers’ Co. v. 
RaLston, 259 S.W. 67, 202 Ky. 94. 

46. Tex.—Bradshaw v. Mayfleld, 18 
Tex. 21. 

1. U.S. — Slone & Downer Co. v. U. 
S., 12 Ct.CuHt.App. 62. 

Md—Gels V. State, 94 A. 909, 126 Md. 
265, 268. 

2. Mont. — O’Donnell v. Glenn, 23 P. 
1018, 9 Mont. 452, 461. 8 L.R.A. 629. 

3. Mo.—State v. Brock, 280 S.W. 48, 
49. 

N.Y.—People v. Hines, 6 N.Y.S.2d 2. 
13, 168 Misc. 453. 

4. U.S.—Stone & Downer Co. v. U. 
S., 12 Ct.Cust.App. 62. 

N.Y.—People v. Hines, 6 N.Y.S.Sd 
2. 13. 168 Misc. 453. 

5. A statutory phrase Bugge.Hting a 
“common” as distinguished from a 
"casual” use.—Geis v. Slate, 94 A. 
909, 126 Md. 265, 268. 

6. U.S.—Stone & Downer Co. v. U. 
I S.. 12 Ct.Cu8t.App. 62. 
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COMMON SCOLD 

This Title includes habitual scolding, railing, or brawling, disturbing the public; nature and extent 
of criminal responsibility therefor, and grounds of defense; and prosecution and punishment of such 
conduct as a public offense. 

Matters not In this Title, treated elsewhere In this woric, see Descriptive-Word Index 

Analysis 

§ 1. Definition—p 636 

2. Nature and elements of offense and responsibility therefor—^p 636 

3. Prosecution and punishment—p 636 


§ 1. Definition 

A common scold Is a troublesome woman who, by 
brawling and wrangling, breaks the peace, increases dis¬ 
cord, and becomes a neighborhood nuisance. 

A common scold is a troublesome and angry wo¬ 
man, who, by brawling and wrangling among her 
neighbors, breaks the public peace, increases dis¬ 
cord, and becomes a nuisance to the neighborhood.^ 

§ 2. Nature and Elements of Offense and Re¬ 
sponsibility Therefor 

The offense of being a common scoid consists of 
habitual scolding, and continuity is essential; the scold¬ 
ing need not be In anger. A common scold is indictable 
as a common nuisance. 

A peculiar feature of the offense of being a com¬ 
mon scold has been said to be that it reduces wo¬ 
man to a mere thing, to a nuisance, and docs not 
consider her as a pcrson.2 The offense does not 
consist of a single act, but in a habitual course of 
conduct; therefore, the clement of continuity is 
essential, and there must be a habit or practice of 
scolding.3 It is not necessary, however, that the 


scolding be done in anger or turbulence.^ A com¬ 
mon scold is indictable as a common nuisance.® 

§ 3. Prosecution and Punishment 

In the prosecution of a common scold, the complaint 
must set out all elements necessary to constitute the 
offense, which is punishable by fine or by fine and im¬ 
prisonment. In such prosecutions, adjudications have 
been made with respect to the language of the indictment, 
admissibility of evidence, and questions for the Jury. 

Complaint and indictment. The complaint on 
which the indictment is based must set out all the 
elements necessary to constitute the offense.® Un¬ 
der some authorities, the use of the technical words 
“common scold” in the indictment is necessary, and 
no other phrase can be substituted therefor;*^ but 
there is authority to the contrary.® It is not nec¬ 
essary to set out in the indictment the specific acts 
which show accused to be guilty of the offense 
charged; it is sufficient to charge that she is a 
common scold, to the common nuisance of the pub¬ 
lic.® It is apparently usual or necessary that the 
indictment conclude “to the common nuisance,” 
etc.^® 


1. U.S.—U. S. V. Roynll. D.C., 27 F. 

Cas.No.l 6.202, 3 Cranch C.C. 620. 
Pa.—Commonwealth v. Smith. 6 Pa. 
Diat. & Co. 262, 73 Pa.L.J. 650, 17 
Berka Co. L J. 40. 

Other deflnitiona see 12 C.J. p 208 
note 1. 

a. Pa.—James v. Com., 12 Berg. & 

R. 220. 

3. Pa.—Commonwealth v. Moore, 10 
Pa.Dist. & Co. 694—Commonwealth 
V. Smith, 6 Pa.Dist. & Co. 262. 76 
Pa.L.J. 650, 17 Berks Co.L.J. 40. 

12 C.J. p 208 note 4. 

*‘Woman does not necessarily be¬ 
come a common scold by scolding: 
several persons on several occasions. 
It is the habit of scoldingr. resulting 
in a public nuisance, which is crim¬ 
inal."—Baker v. State, 20 A. 858, 63 
N.J.Law 46. 


4. U.S.—U. S. V. Royall, D.C.. 27 P. 
Cas.No.16,202. 3 Cranch C.C. 620. 

5. Mass.—Commonwealth v. Foley, 
99 Mass. 497. 

Pa.—Commonwealth v. Smith, 6 Pa. 
Diat. & Co. 262, 73 Pa.L.J. 650, 17 
Berks Co.Ij.J. 40. 

12 C.J. p 208 note 3. 

"Offence is not obsolete, and can¬ 
not become obsolete so long: as a 
common scold is a common nui¬ 
sance."—U. S. V. Royall, D.C., 27 P. 
Cas.No.16,202, 3 Cranch C.C. 620. 

6. Pa.—Commonwealth v. Moore, 10 
Pa.Dlst. & Co. 694. 

7. U.S.—U. S. V. Royall. D.C., 27 F. 
Cas.No.16,201. 3 Cranch C.C. 618. 

Mass.—Com. v. Pray, 13 Pick. 369. 

Form of lndiotm«at 

U.S.—U. S. v. Royall, D.C., 27 P.Cas. 

No.16,201, 3 Cranch C.C. 618. 

12 C.J. p 208 note 6 [a]. 
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». Pa.—Com. v. Mohn, 62 Pa. 243, 
244, 91 Am.D. 153. 

12 C.J. p 209 note 8. 

». N.J.—Baker v. State, 20 A. 858, 
63 N.J.Law 46. 

12 C.J. p 209 note 9. 

Bsason for mis 

"Where the offense consists, not of 
a sing:le act, but of an habitual 
course of conduct, an indictment 
need not charge the details of that 
conduct, which are only evidence of 
the misdemeanor, but must charge 
the general practice which consti¬ 
tutes the crime itself."—McGeragle 
V. Broemel, 20 A. 857, 858, 63 N.J. 
Law 59. 

10. N.J.—Baker v. State, 20 A. 858, 
63 N.J.Law 45. 

Pa.—Com. V. Mohn, 62 Pa. 248, 91 
Am.D. 143. 
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Evidence, On the trial of one charged with being 
a common scold, evidence of particular instances of 
scolding is admissible.^^ Evidence of defendant’s 
good reputation is admissible in defense of such ac- 

tion.i2 

Questions for jury. Whether the scoldings by 
defendant have been so frequent as to prove the ex¬ 
istence of the habit, and whether the habit has been 


practiced under such circumstances as to disturb 
the public peace, are questions for the jury alone, 
as is the sufficiency of the incriminating evidence 
generally.^^ 

The punishment for a common scold is by fine or 
fine and imprisonment and the court may also 
require a bond to keep the peace.^® The ancient 
punishment by the ducking stool is now obsolete.^ 


GOMMONTT. In Scoteh law, land possessed in 
common by different proprietors, or by those hav¬ 
ing acquired rights of servitude.^ 

COMMONWEALTH. The public or common weal 
or welfare. This cannot be regarded as a techni¬ 
cal term of public law, although often used in po¬ 
litical science. It generally diisignates, when so em¬ 
ployed, a republican frame of government, one in 
which the welfare and rights of the entire mass of 
people are the main consideration, rather than the 
privileges of a class or the will of a monarch; or 
it may designate the body of citizens living under 
such a government. Sometimes it may denote the 
corporate entity, or the government, of a jural soci¬ 
ety (or state) possessing powers of self-government 
in resp<*ct of its immediate concerns, but forming an 
in1egi-al part of a larger government or nation; and 
in this latter sense, it is the official title of several 
of the United States, as Pennsylvania, Massachu¬ 
setts, Virginia, and Kentucky, and would be ap¬ 
propriate to them all,2 and has been held synony¬ 
mous with “state.”3 

Phrase: “(Commonwealth’s counsel.”^ 

COMMORANCY. In English law, the word has 
been held to mean the dwelling in any place as an 
inhabitant, which consists in usually lying there.^ 
In American law, it is used to denote a mere 


temporary residence, that is, residence temporarily 
or for a short time.® The term has been distin¬ 
guished from “residence.”"^ 

COMMOBANT. Staying or abiding; dwelling tem¬ 
porarily in a place. One residing in a particular 
town, city, or district.® 

GOMMORANTIA. In English law, commorancy.^ 

COMMOBIENTES. Persons who perish at the 
same time in consequence of the same calamity.l® 

COMMORTH or COMORTH. A term formerly 
used to designate a contribution which was gather¬ 
ed at marriages, or when a young priest said or 
sang his first mass.^l 

COMMOTE. Half a canlred or hundred in Wales, 
containing fifty villages; also a great seignory or 
lordship which may include one or divers manors.^- 

COMMOTION. An insurrection of the i)eople for 
general purposes, although it may not amount to a 
rebellion where there is a usurped power a tu¬ 
mult.'^ 

Phrase: “Civil commotion” sec Civil 14 C.J.S. 
p 1155 notes 66-69. 

COMMUNANCE. In old English law*, the com- 


11. U.S.—U. S. V. Royall, D.C. 27 F. 

Caa.No.16.202, 3 Cranch C.C. 620. 
la N.J.—Baker v. State, 20 A. 858, 
63 N.J.Baw 45. 47. 

12 C.J. p 209 note 16. 

13. N.J.—Baker v. State, supra. 

Pa.—Commonwealth v. Smith, 6 Pa. 

Dist. & Co. 262, 73 Pa.L.J. 650, 17 
Berks Co.L.J. 40. 

14. Pa.—Commonwealth v. Smith, 
supra. 

IB. Pa.—Commonwealth v. Smith, 
supra. 

12 C.J. p 209 note 20. 

1& U.S.—U. S. V. Royall, D.C., 27 
P.Cas.No.l6,202, 3 Cranch C.C. 620. 

17. U.S.—U. S. V. Royall, D.C., 27 
P.Cas.No.16,202, 8 Cranch C.C. 620. 


Pa.—Com. V, Mohn, 52 Pa. 243, 91 
Am.D. 153—James v. Com., 12 Serg. 
& R. 220. 

1. Black I 4 .D., citing Bell D. 

2. Black L.D. 

3. W.Va.—State v. Lambert, 28 S.E. 
930, 931, 44 W.Va. 308. 

4 . Mass.—Attorney General v. Pel¬ 
letier, 134 N.E. 407, 419, 246 Mass. 
264. 

5. Black L.D. 

3. Me.—Thomas v. Thomas, 52 A. 
642, 643, 96 Me. 223, 90 Am.S.R. 
342—Gilman v. Inman, 26 A. 1049, 
85 Me. 105, 106. 

Mass. — ^Ames v. Winsor, 19 Pick. 248. 
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Vt.—Bristol V. Noyes, 174 A. 924, 
927, 106 Vt. 418. 

12 C.J. p 210 notes 51-53, p 211 note 
54. 

7. Vt.—Bristol v. Noyes, supra. 

12 C.J. p 210 note 63 [a], 
a Black L.D. 

See 12 C.J. p 211 notes 57, 58. 

9. Adams Gloss, 
la Black L.D. 

11. Black L.D. 

12. Black L.D., citing Coke Lltt. p 6. 

13. Va.—Portsmouth Ins. Co. v. 

Reynold.s, 32 Gratt. 613, 622, 73 Va. 
613, 622. 

12 C.J. p 211 note 63. 

14. N.C.—Spruill v. North Carolina 
Mut. L. Ins. Co., 46 N.C. 126, 128. 
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moners, or tenants and inhabitants who had the 

right of common.15 

OOMMUNANTE. Law French, in old English law, 
commonalty.^® 

GOMMUNABE. Law Latin, in English law, to com¬ 
mon, or to enjoy the right of common.^ 

COMMUNE. As a noun, a self-governing town or 
village. In old English law, the commonalty or 
common people. In old French law, the term sig¬ 
nified any municipal corporation. It is also the 
name given to the committee of the people in the 
French revolution of 1793; and again, in the rev¬ 
olutionary uprising of 1871, it signified the at¬ 
tempt to establish absolute self-government in Par¬ 
is, or the mass of those concerned in the attempt.^® 

COMMUNE PEBIGULUM GONCOBDIAM PA- 
BET.19 

COMMUNE QUOD EST, NE TUUM SOLUM Dl- 
OA8.20 

COMMUNIA PLAGITA INTEB 8UBDITOS, EX 
JUBE NOSTBO, QUOD COMMUNE VOGANT, 
IN HOG DISGEPTANTUB.21 

COMMUNIA PLAGITA NON SEQUANTUB CUB- 
lAM NOSTBAM, SED TENEANTUB IN ALL- 
QUO LOGO GEBT0.22 

COMMUNIA PLAGITA NON TENENDA IN 
SCACCABIO. An ancient writ directed to the 
treasurer and barons of the exchequer, forbidding 
them to hold pleas between common persons (that is, 
not debtors to the king, who alone originally sued 
and were sued there) in that court, where neither 
of the parties belonged to the same.23 


OOMMUNIGABLE. According to the Century Dic¬ 
tionary, capable of being communicated, or im¬ 
parted; transferable; conferrable (upon), or trans¬ 
ferable; also contagious, infectious. Generally the 
words “communicable” and “contagious,” in their 
ordinary meanings, are not synonymous either in 
scientific usage or common speech, but in a partic¬ 
ular connection, they have been so regarded.^^ 

COMMUNICATE. To bestow, convey, impart, 
make known, or recount, as to communicate infor¬ 
mation to any one;25 also, in a particular connec¬ 
tion, substantially synonymous with “to converse.”^® 

-Communicated. Imparted or made known. 27 

The term has been held synonymous with “made 
known ;”2® and compared with, or distinguished 
from, “made to.”2® 

Phrase: “Fires communicated by locomotives” 
see the C.J.S. title Railroads § 485, also 51 C.J. p 
1147 note C2. 

-Communicating. As the term is capable of em¬ 
ployment in several distinct senses its use alone con¬ 
veys no definite meaning.30 Applied to the differ¬ 
ent portions of dwelling houses wh(‘ther constructed 
originally under one roof or not, the term means 
houses so connected by some structure forming a 
part of both as to afford a passageway without go¬ 
ing in the yard or getting on the ground.^i 

“Adjoining” distinguished see Adjoin 2 C.J.S. p 
2 note 96. 

COMMUNICATION. Primarily, the act of com- 
municating.22 The term also means intelligence, 
news, that which is communicated or imparted, a 
written or verbal message ;33 something said by one 
person to another.24 It is not restricted, however. 


16. Adams Gloss., citing Cowell. 

101 Adams Gloss. 

Communante des biens—common¬ 
alty or community of goods, acquets 
or gains.—Adams Gloss., citing 2 
Kent. Comm, p 184 note (a). | 

17. Adams Gloss. 

18. Black L..D. 

12 C.J. p 211 note 66. 

19. A Latin proverb meaning “A 
common danger produces concord.*’ 
—Adams Gloss. 

90. A maxim meaning “That which 
is common property you shall by no 
means call your own."—^Adams 
Gloss. 

91. A maxim meaning ‘‘Common 
pleas between subjects are deter¬ 
mined in this [court] according to 
-our law which they call common.**— 
Adams Gloss., citing Hale Hist. Com. 
L. c 7. 


99. A maxim, or phrase, in Magna 
Charta meaning “Common pleas shall 
not follow our court, but shall be 
held in some certain place.*' See 12 
C.J. p 211 note 70. 

93. Black L.D. 

96b U.S.—Ex parte Liang Buck 
Chew, D.C.Mass., 296 F. 182, 183. 

96. U.S.—Mullin-Johnson Co. v. 
Penn Mut. Life Ins. Co. of Phila¬ 
delphia Pa., D.C.Pa., 2 F.Supp. 203, 
204. 

12 C.J. p 211 note 78. 

86b Tenn.—Scott v. State, 7 Lea, 
Tenn., 232, 233. 

97. Mo.—Becker v. Brinkop, 78 S.W. 
2d 638, 642, 280 Mo.App. 871. 

88. U.S.—In re Aldridge, D.C.N.Y., 
168 F. 98, 98. 

89. U.S.—^In re Aldridge, supra. 

30ii H.H. —^Marsh v. Concord Mut. F. 
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Ins. Co., 61 A. 898, 71 N.H. 263, 
255. 

12 C.J. p 212 note 83 [a]. 

31. Ga.—North British, etc.. Ins. Co. 

V. Tye, 68 S.E. 110, 1 Ga.App. 380. 
386. 

As used specifically in policies of lire 
insurance see the C.J.S. title In¬ 
surance 9 313, also 26 C.J. p 89. 
note 83 [a]. 

38. U.S.—Mullin-Johnson Co. v. 
Penn Mut. Life Ins. Co. of Phila¬ 
delphia, Pa., D.C.Cal., 2 F.Supp. 
203, 204. 

12 C.J. p 212 note 86. 

33, Iowa.—Tebbs v. Jarvis, 116 N. 

W. 708, 139 Iowa 428, 481. 

Or.—State v. Scott, 128 P. 441, 68 Or. 

444, 447. 

34. Iowa.—Secor v. Siver, 161 N.W. 
769, 773, 176 N.W. 981, 188 Iowa 
1126. 
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COMMVVtlCATlON-COMMVNl CVSTODIA 


to mere words, but includes acts as well,^^ embrac¬ 
ing every variety of affairs which can form the sub¬ 
ject of negotiation, interviews, or actions between 
two persons, and every method by which one person 
can derive impressions or information from the 
conduct, condition, or language of another.^® 

In Masonic parlance, “communication” is the 
equivalent for the word “meeting.”37 

Compared with, and distinguished from: “Let- 

ter”38 and “transaction.”39 

Confidential communications. Certain classes of 
communications, passing between persons who stand 
in a confidential or fiduciary relation to each other, 
(or who, on account of their relative situation, arc 
under a special duly of secrecy and fidelity,) which 
the law will not pi‘rinit to be divulged, or allow 
them to be inquir(*d into in a court of justice, for 
the sake of public policy and the good order of so¬ 
ciety.'^ ^ The phrase* describes only secret communi¬ 
cations, the secrecy being enjoined cither actually 
or by implication,^^ and so does not include com¬ 
munications made for the i)urpose, or with the ex¬ 
pectation, of being disclosed,^^ or those made in the 
presence of others.^ 8 

As to the compet(*ncy of confidential communica¬ 
tions sec the C.J.S. titles Witnesses §§ 252-314, also 


70 C.J. p 376 et seq, and Discovery § 5, also 18 C.J. 
p 1077 notes 42-45. 

Privileged communication. A communication 
communicated in confidence, privately indorsed, se¬ 
cret, in reliance on secrecy.^^ As involving absence 
of liability for defamation see the C.J.S. title Libel 
and Slander §§ 87-120, also 36 C.J. p 1237 et seq. 

Other phrases: “Any communication between her 
husband and herself,8 “any communication . . . 
during marriage,”^® “any means or instruments of 
transportation or communication,”^^ “communica¬ 
tion made by him to his patient,”**8 “communication 
or personal transaction,”^® “communication or 
treaty of marriage,”^® and “transaction or commun¬ 
ication . . . with . . . deceased also 

“communications between husband and wife,”*»2 
“communications with jurors” see the C.J.S. title 
New Trial g§ 48-52, also 46 C.J. pp 136-139, “per¬ 
sonal communications,and “transactions and 
communieations.”54 

COMMUNI CUSTODIA. In English law, an obso¬ 
lete writ which anciently lay in favor of the lord, 
'whose tenant, holding by knight^s service, died, 
leaving his eldest son under age, against a stranger 
who entered the land, and obtained the ward of the 
body.^8 


3S. Ohio.—Metropolitan Life Ins. 
Co. V. McKim, 6 N.E.Ud 9. 12. 64 
Ohio App. 66. 

12 C.J. p 212 note 90. 

38. Ky.—Allcock v. Alleock, 3 92 S. 
W. 853. 854. 174 Ky. 665. 

N.y.—Holland v. Holland. 90 N.Y.S. 

208. 98 App.Div. 366. 373. 
Exhibition of body 

Communication may be by exhibit¬ 
ing the body or any part thereof to 
a physician for his opinion, examina¬ 
tion. or diagnosis.—Metropolitan Life 
Ins. Co. V. McKim, 6 N.E.2d 9, 12. 54 
Ohio App. 66. 

37, W.Va.—State v. Goodwyn, 98 S. 

E. 677. 83 W.Va. 255. 

3B. Mass.—Amherst Bank v. Con- 
key, 4 Mete. 459, 462. 

N.J.—Larison v. State, 9 A'. 700, 49 
N.J.Law 256, 259. 60 Am.R. 606. 

39. Iowa.—Secor v. Siver, 161 N.W. 
769, 773. 176 N.W. 981, 188 Iowa 
1126. 

40l Black L.D. 

41. U.S.—New York Life Ins. Co. v. 
Mason, C.C.A.Mont., 272 F. 28. 32. 

Iowa.—Crawford v. Raible, 221 N. 

W. 474, 206 Iowa 732. 

Mich.—People v. Zabijak, 280 N.W. 
149. 156. 285 Mich. 164. 

42. Iowa.—Crawford v. Raible, 221 
N.W. 474, 206 Iowa 732. 


Mich.—Barras v. Barron, 159 N.W. 
147. 149, 192 Mich. 684. 

43. Mich.—People v. Hosa, 266 N.W. 
483, 485. 268 Mich. 462. 

Mo.—Dickinson v. Abernathy Furni¬ 
ture Co., App., 96 S.W.2d 1086. 1094 
—Allen V. Allen, App., GO S.W.2d| 
709, 711—Tucker v. Tucker, 31 S. I 
W.2d 238, 241, 224 Mo.App. 669. j 

44. Iowa.—State v. Kidd, 56 N.W. 
263, 89 Iowa 54. 62. 

46. Ky.—Prudential Ins. Co. of 

America v. Pierce’s Adm’x, 3 09 S. 
W.2d 616, 617, 270 Ky. 216. 

46. U.S.—Mullin-Johnson Co. v. 

Penn Mul. Life Ins. Co. of Phila¬ 
delphia, Pa., D.C.Cal., 2 F.Supp. 
203, 204. 

Ky.—Todd v. Barbee, 111 S.W.2d 
1041, 1043. 271 Ky. 381—Allcock 
V. Allcock, 192 S.W. 853, 854, 174 
Ky. 665. 

XnLpliedly restricted to confideBtial 
commonloatioBS 

U.S.—New York Life Ins, Co. v. Ma¬ 
son, C.C.A.Mont., 272 F. 28, 31. 
Eetten wrlttea before marriage 
held not included.—Hal back v. Hill, 
261 F. 1007, 1008, 49 App.D.C. 127. 

47. Keld to Include “telephoae oom- 
mnnioatlons** 

U.S.—Coplin V. U. S., C.C.A.Wash., 

88 F.2d 652, 658. 

48. Ohio.—Heiselmann v. Franks, 
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Ohio. 194 N.E. 604, 606, 48 Ohio 
App. 536. 

49. N.C.—Boyd v. Williams, 175 S. 

E. 832, 834, 207 N.C. 30. 

60. N.Y.—Moody v. Baker, 5 Cow. 
351, 354. 

See generally the title Breach of 
Marriage Promise § 1. 

51. Ga.—Arnold v. Freeman, 183 S. 
E. 811, 813, 3 81 Ga. 654—Rogers v. 
Carmichael, App., 198 S.E. 318, 320 
—Gormley v. McMillan. 180 S.E. 
254, 256, 61 Ga.App. 287. 

Iowa.—Secor v. Siver, 161 N.W. 769, 
773, 176 N.W. 981, 188 Iowa 1126. 

68. Mich.—People v. Zabijak, 280 N. 

W. 149, 154, 285 Mich. 164. 

53. Iowa.—Secor v. Siver, 3 61 N.W. 
769. 773, 176 N.W. 981, 188 Iowa 
1126. 

5^ What phrase l&clndee 

“Transactions and communications 
embrace every variety of affairs 
which conform to the subject of ne¬ 
gotiation, interviews, or actions be¬ 
tween two persons, and include 
every method by which one person 
can derive impressions or informa¬ 
tion from the conduct, condition or 
language of another.”—Bright v. 
Virginia & Gold Hill Water Co., C.C. 
A.Nev., 270 r. 410, 413. 

55. Black L.D., citing Reg. Orig. p 
161. 



COMMVNIO-COMMVNIB, COMMVNE, ETC. 


oouuuino. A communion, mutual participa¬ 
tion.®® 

Comtnunio bonorum, Latin, communion or com¬ 
munity of goods. 

COMMUNION. 

Communion of goods. In Scotch law, the right 
enjoyed by married persons in the movable goods 
belonging to them.®* 

Communion of profits. As used in defining the el¬ 
ements of a partnership, see the C.J.S. title Part¬ 
nership § 17, also 12 C.J. p 212 notes 97, 98. 

COMMUNIS, COMMUNE, COMMUNI, and COM- 
MUNIA. The Latin adjective meaning common, 
general, ordinary, that which is common to several 
or to all; the opposite of “proprius.”®® 

Communis error. A common error; an opinion 
or practice which has commonly been held or ob¬ 
served, although originally perhaps without ade¬ 
quate foundation in law.®^ 

Communis opinio. Common opinion or general 
professional opinion.®^ Communis opinio is of 
good authority in law.® 2 

Communis scriptura. Law Latin, a common writ¬ 
ing, hence a writing common to both parties; a chir¬ 
ograph.®* 

Communis stirpes. Latin, a common stock, hence 
the common stock or root of descent, or a common 
ancestor.® 4 


15 C.J.S. 

Other phrases: ^‘Communis" occurs in other 
phrases set out in the subjoined note.®® 

-Commune. The neuter singular nominative 

case of the adjective “communis,” with the same 
meanings above given, occurs in various Latin 
phrases. 

Commune honum. A common good; a public ad¬ 
vantage or benefit; a matter of mutual or general 
advantage.®® 

Commune concilium. Law Latin, the common 
council (of a corporation) ;®'^ also the King’s Coun¬ 
cil.®* 

Commune forum. The common forum or place of 
justice; the term is applied to the seat of the prin¬ 
cipal courts, especially those that are fixed.®* 

Commune placitum. Law Latin, a common plea; 
in old English law, a common plea or action, for ex¬ 
ample, an action of debt.*^® 

Other phrases are set out in the subjoined note.71 

-Communi. The dative or ablative case of “com¬ 
munis,” (the plural being “cojumunibus,”) ivhich 
occurs in phrasea.*^* 

Communi dividundo. In the civil law, an action 
vrhich lies for those who have property in common, 
to procure a division, or whore parties hold land in 
common ])ut not in partnership.'^* 

-Communia. The neuter plural of the adjective 

“communis,” defined generally as common, ordinary, 
general; that is, common to several or to all.'^'* Al¬ 
so emjdoyed as noun meaning common things “res 


sa 

Adams 

Gloss. 

57. 

Adams 

Gloss. 

56L 

Black L.D. 

59. 

Adams 

Gloss. 

60. 

Burrill 

L.D. 


Where practical conetmctlon la the¬ 
oretically wrong 

*‘If the established practical con¬ 
struction IS theoretically wrong, the 
case is one of a class in which it is 
proper to act upon the maxim that 
common opinion and common prac¬ 
tice may be accepted as conclusive 
evidence of what the law is.”—Tyler 
V. Flanders, 58 N.H. 371, 373. 

61. Black L..D. 

62. Mont.—O'Donnell v. Glenn, 23 
P. 1018, 9 Mont. 462, 461, 8 L.R.A. 
629. 

63. Adams Gloss., citing Glanville 
lib viii c 1. 

04. Adams Gloss. 

66w Communis patria—^the common 
country.—Adams Gloss., citing 2 Er- 
akine Inst, tit 12 S 5* 

Communis rixator— a common or 


general brawler, or wrangler; a 
quarrels<»mc person.—Adams Gloss. 

Communis rixatrix—a common fe¬ 
male brawler, quarreler, or wrang¬ 
ler.—Adams Gloss. 

Also in old English law, a common 
scold.—Black L.D., citing 4 Black- 
stone Comm, p 168. 

Communis strata—a or the com¬ 
mon street.—Adams Glos.s. 

Communis strata via—the common 
paved way.—Adams Gloss. 

Communis terminus—a common 
termination, or limitation.—Adams 
Gloss. 

66. Adams Gloss. 

67. Adams Gloss., citing 4 Black- 
stone Comm, p 412. 

Commune concilium regni—the 
common council of the realm, one of 
the names of the English parliament. 
—Black L.D. 

68. Black L.D. 

09. Adams Gloss. 

70. Adams Gloss., citing Fleta lib 
il c 61 § 18. 

71. Commune hospitium—a common 
inn or tavern.—^Adams Gloss. 
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Commune piscarium—a common 
flsheny, a riRbl of fishing without 
restriction.—Adams Glo.ss., citing 3 
Kent.Comm, p 411. 

Commune vinculum—a common or 
mutual bond, being applied to the 
common stock of consanguinity, and 
to the foedal bond of fealty, as the 
common bund of union between lord 
and tenant.—Black L.D., citing 2 
Blackstone Comm, p 250. and 3 
Blackstone Comm, p 2.10. 

72. Communi consensu—by common 
consent.—Adams Gloss. 

Communibus annis—in ordinary 
years, one year with another, f^r on 
the annual average.—Adams Gloss., 
citing 2 Blackstone Comm, p 322. 

73. Black L.D. 

Porto Rico.—Rios v. Rios, 7 Porto 
Rico 684, 686. 

74k Adams Gloss. 

Communia ex causa viclnitati.s— 
common because of vicinage or 
neighborhood.—^Adams Gloss. 

Communia preecepta—common pre¬ 
cepts, miles, or regulations.—Adams 
Gloss., citing 1 Erskine tit I f 22. 
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C0MMVNI8, COMMUNE, ETC.-COMMUNITY 


commanes,” such as running water, the air, the sea, 
and sea shores.When applied to lands the word 
technically signifies the right only, and not the place 
of commoning, and, being incorporeal, is not the 
subject of inclosure, yet in common parlance it sig¬ 
nifies the common itself.76 

Communia placita. A term anciently used to de¬ 
note civil actions or common causes, or those de¬ 
pending between private persons—subject and sub¬ 
ject—as distinguished from pleas of the crown (pla¬ 
cita coronro).77 

Communia sine numero. Common without num¬ 
ber; common without limit or stiiit.76 

COMMUNIS ERROR FAGIT Jns.79 

COMMUNISM. A name given to proposed systems 
of life or social organization based upon the funda¬ 
mental principle of the nonexistence of private 
l)roperty and of a community of goods in a society; 
any theory or system of social organization involv¬ 
ing common ownership of the agents of production, 
and some approach to equality in the distribution 
of the products of industry; also a system by which 
the state controls the means of production and the 
distribution and consumption of industrial prod- 
ucts.so It has been distinguished from ‘^anarchy” 
see Anarchy 3 C.J.S. p 1062 note 35. 

Phrase: “Emblem of anarchy or communism.”®^ 

75. Black L.D. 

76. En#?—Jack.son v. Laveri#fht. 10 
Mod. 184, 18.5, 88 Reprint 685. 

("ommunla pasture?—common of 

pasture.—Adams Oloss. 

Communia perl mens—common ap¬ 
pendant.—Adams Crloss. 

Communia piscariee—common of 
piscary, or fishery.—Adams Gloss. 

Communia lurbarite—common of 
turbary.—Adams Gloss. 

77. Adams Gloss., citini? 3 Bluck- 
stone Comm. pp. 38-40, and Bracton 
fol 115b. 

78. Adams Gloss, 
la Sagliih law, a term employed as 

to the number of cattle which may 
1>‘* turned on a common.—Adams 
Gloss., citing 2 Blackstone Comm, p 
34, and Bracton fols 63b. 222b. 

A maxim meaning “Common 
error sometimes passes current as 
law.”—Broom Leg. Max., quoted in 
Wade V. Woodward. 146 So. 737, 738, 
citing Oorpui Jarla. 

12 C.J. p 212 note 3. 

Applied in 

U.S.—Pease v. Peck, Mich., 18 How. 

695, 601, 16 L.Bd. 618. 

Miss.—Wade v. Woodward, 146 So. 

737, 738. 789, citing Oorpna Juris. 

12 C.J. p 212 note 3 [a]. 

15 C.J.S.-41 


COMMUNIS OPINIO FAOIT JU8.8S 
COMMUNIST. 

As a Nonn 

As defined by the Century Dictionary, one who 
advocates and practices the doctrine of communism. 

As an Adjective 

Communist party. An organization which has 
been held to entertain a belief in the overthrow, by 
force or violence, of the government of the United 
States; and to advocate and teach the overthrow by 
force or violence of all forms of law.*3 

Other phrases: “Communist International,”®^ and 
“Communist Party of America.”® 5 

COMMUNITAS. Community, fellowship. In Eng¬ 
lish law, a community, company, or society; a com¬ 
munity or society of people living in the same place, 
under the same laws and regulations, and who have 
and enjoy common rights and privileges.®® 

COMMUNITER UNUM OFFICIUM EST EXGU- 
SATIO ALTERIUS.®7 

COMMUNITY. 

As a Noun 

In a broad general sense, “community” has been 
defined as meaning common eharncter, likeness, or 
living in a common house or with some apparent 


Mazlm paraphruud 

“The law so favors the public 
good, that It will fin some ca.se.M] 
permit a common error to pass for 
right."—Wade v. Woodward, Miss., 
145 So. 737, 738, quoting Corpus Ju¬ 
ris. 

“Communis opinio” compared 

"It has been sometimes said, com¬ 
munis error facit jus; but . . . 

communis opinio is evidence of what 
the law is; not where it is an opin¬ 
ion merely speculative and theoreti¬ 
cal floating in the minds of persons, 
but where it has been made the 
groundwork and substratum of prac¬ 
tice." 

N.D.—Green v. Tenold, 103 N.W. 398, 

402, 14 N.P. 46. 116 Am.S.R. 638. 
Ohio.—Baker v. Jordan, 3 Ohio St. 

438, 442. 

Purpose of applloation 

"A common error may. In some 
cases, pass current as law. Thus, a 
practice which has been generally 
observed in a state for a great length 
of time, without objection or ques¬ 
tion, though it possibly might have 
originally been impeached, will be 
upheld in law, if the public good 
require It.”—^Wade v. Woodward, 
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Miss., 145 So. 737, 738, quoting Cor¬ 
pus Juris. 

80. Black L.D. 

81. Mich.—People v. Inimonen, 261 
N.W. 59. 62, 271 Mich. 384. 

88 . A maxim meaning “Common 
opinion makes the law . . . 

[that is. It] is evidence of what 
the law is."—Adams Gloss. 

83. IT.S.—Ungar v. Seaman. C.C.A. 
Minn., 4 F.2d 80. 81—Skeffington v. 
KatzefT, C.C.A.Mass., 277 F. 129, 
130, 133. 

Alien member of communist party as 
subject to deportation see Aliens 
5 94 d (6) notes 9-11. 

84. U.S.—Skeffington v. KatzefC. su¬ 
pra. 

85w U.S.—Ungar v. Seaman, C.C.A. 
Minn., 4 F.2d 80. 81—Skeffington v. 
Katzeff, C.C.A.Mass., 277 P. 129, 
133. 

86 . Adams Gloss., citing 2 Kent. 
Comm, pp 183-187. 

87. A maxim meaning “The per¬ 
formance of one duty is commonly 
the excuse for the non-performance 
of another."—Morgan Leg.Max. 
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association of interest.^^ The term, properly speak¬ 
ing, refers rather to the people who reside in a giv¬ 
en locality in more or less proximity, than to the 
territory which includes them,*® and, while it has 
been defined as a city or township,®® its better and 
more generally accept(‘d signification is a number of 
people associated in the same locality having com¬ 
mon interests or privileges and subject to the same 
laws or regulations also territory having a com¬ 
mon community center ;®2 and, in a particular con¬ 
nection, the word has been held to mean a place or 
places where a person is well known and has estab¬ 
lished a reputation, not necessarily restricted to his 
immediate domicile, but extending to any communi¬ 
ty or society in which he has a well-known or estab¬ 
lished reputation,®* hence a person’s acquaintances, 
associates, or neighbors, or those who are conversant 
with him;®^ also a society of people having com¬ 
mon rights, privileges or interests, either political 
or ecclesiastical.®® 

In the civil law the term means a corporation or 
body politic.®® 

In French law, a species of partnership which a 
man and woman contract where they are lawfully 
married to each other and, as staled infra notes 5, 


6, is either conventional or legal.®^ Community in 
this sense still exists in some states.®* 

Equivalent to, or synonymous with: “Neighbor¬ 
hood”®® and “vicinity.”! 

Distinguished from: “Locality”® and “neighbor¬ 
hood.”* 

Community of interest The term when used with 
reference to a common title or security implies a 
mutual obligation.^ 

Community of profits. As a term used with refer¬ 
ence to partnership as descriptive of one of the es¬ 
sential elements thereof, see the C.J.S, title Part¬ 
nership § 14, also 47 C.J. p 662 notes 40-51. 

Conventional community. That community, un¬ 
der French law, which is formed by express agree¬ 
ment in the contract of marriage.® 

Legal community. In French law, that communi¬ 
ty which takes place by virtue of the contract of 
marriage itself.® 

Other phrases: “Business of the community” see 
Business 12 C.J.S. p 776 note 1, “community in gen¬ 
eral,”'^ “community or neighborhood,”* “confidence 
of the community,”® “general good of the communi- 
ty,”i® “person or community,”^! and “sheep men in 
that community.”^* 


88 . Ill.—People v. Cowen, 137 N.E. 
836, 839. 306 Ill. 330. 

89. Mo.—State ex inf. Thompson ox 

rel. Kenneppo v. Scott. 264 S.W. 
369. 370, 304 Mo. 664—State v. 

Jones. 181 S.W. .50, Bl, 266 Mo. 191. 

12 C.J. p 214 note 10. 

90. N.Y.—In re Husa. 27 N.E. 784. 
126 N.Y. 537, 510. 12 L.R.A. 620. 

12 C.J. p 214 note 11. 

91. 111.—People V. Dronnan, 139 N. 
K. 128. 131, 307 III. 482—People v. 
Cowen. 1.37 N.E. 836. 839. 306 Ill. 
330—People v. Kirkham, 133 N.E. 
696, 698. 301 Ill. 45. 

Mass.- Abbott V. Stel^man. 161 N.E. 

596, 597. 263 Mass. 585. 

As including the population of a vil¬ 
lage and its vicinity 
Mass.—(Jilman v. Dwight. 13 Gray 
356, 359. 74 Am.D. 634. 

Commnnity of interest prime factor 
In construing an act authorizing 
incorporation of “communities’' for 
purposes of domestic water supply, 
the court said: “The word ‘com- 
muifity.’ . . . was intended to 

embrace and include all the Inhabi¬ 
tants of a district having a com¬ 
munity of interest in obtaining for 
themselves in common a water sup¬ 
ply for domestic use.”—Hamilton v. 
Rudeen, 224 P. 92. 93. 112 Or. 268. 

92. 111.—People v. Cowen, 187 N.E. 
836, 839, 306 Ill. 330. 

93. Ala.—Marasso v. State, 93 So. 

226, 227, 18 Ala.App. 488. i 


94. IT.S. — Cunningham v. Under¬ 
wood. Tenn., 116 P. 803, 811, 53 C. 
C.A. 99. 

95. Colo.—In re Relief Bills, 39 P 
1089. 21 Colo. 62, 67. 

96. Black UD. 

97. Black L.D. 

98. Origin 

“The French system . . . was 

known as the dotal system, and the 
Spanish as the ganancial system. 
The conquest of Mexico by the Span¬ 
iards and their acquisition of the 

Florida territory resulted in the in¬ 
troduction on American soil of the 
Spanish system, which now prevails, 
usually in a somewhat mod died form 
in Texas, California. Nevada, Ari¬ 

zona, Washington, Idaho. New Mexi¬ 
co, Puerto Rico and the I’hilippines. 

. . . The Louisiana Code has, with 

slight modifleatioms, adopted the dot¬ 
al system of the Code Napoleon as 
regards the separate rights of hus¬ 
band and wife, but as to their com¬ 
mon property, it retained the essim- 
tial features of the Spanish ganan¬ 
cial system.’*—Black L.D. 

99. Ala.—Baer v. Mobile Cooperage 
& Box Mfg. Co., 49 So. 92. 96. 159 
Ala. 491. 

Mo.—State v. Jones, 181 S.W. 50, 61. 
266 Mo. 191. 

1. Mo.—State v. Jones, supra. 

8. Mo. — Berkson v. Kansas City | 
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[ Cable Ry. Co., 45 S.W. 1119, 1122, 
144 Mo. 211. 

& Cal.—^Keech v. Joplin, 106 P. 222, 
167 Cal. 1, 11. 

III.—People v. Cowen, 137 N.E. 836. 
839, 306 Ill. 330. 

Mo -Berkson v. Kansas City Cable 
Ry. Co.. 45 S.W. 1119, 144 Mo. 211. 

4. U.S.—Booker v. Crocker, S.D., 132 
F. 7, 8. 65 C.C.A. 627. 

12 C.J. p 215 note 24 |a]. 

5. Black L.D. 

6. Black L.D. 

7. Ind.—Decker v. Evansville, etc.. 
R. Co., 33 N.E. 349. 133 Ind. 493. 
496. 

12 C.J. p 214 note 10 [bj. 

8 . Ala.—Craven v. State, 111 So. 
767, 769, 22 Ala.App. 39—Marasso 
v. State. 93 So. 226, 227, 18 Ala. 
App. 488. 

Cal.—Keech v. Joplin. 106 P. 222, 157 
Cal. 1. 11. 

Fla.—Hamilton v. State, 176 So. 89, 
94. 

9. Mass.—Gilman v. Dwight, 13 
Gray 356, 359, 74 Am.D. 634. 

10. Va.—Bennett v. Garrett, 112 S. 
E. 772, 776, 132 Va. 397. 

11. Pa.—Commonwealth v. Live- 
right. 161 A. 697, 709, 308 Pa. 36 
—Busscr V. Snyder, 128 A. 80, 84, 
282 Pa. 440, 87 A.L.R. 1515. 

18. Iowa.—Sherrod v. Langdon, 21 
Iowa 618, 622. 



15 C.J.S, 


COMMVmTY--COMMVTATION 


Ab an Adjective 

Community ga/ragc, A garage in which there is 
a common ownership, possession or enjoyment, and 
where such interests are shared by two or more per¬ 
sons. ^ 3 

Community house, A flat or Hat house, as dis¬ 
tinguished from a private dwelling, designed for the 
accommodation of more than one individual and his 
household particularly where there is a common 
use by several of some facility or part thereof.^^ 
The phrase has been distinguished from ‘^tenement 
house.”l® 

Other phrases: ‘‘Community asset,“commun¬ 
ity business” sec Business 12 C.J.S. p 776 note 1, 
“community center for school purposes,8 “com¬ 
munity church” see the C.J.S. title Religious Socie¬ 
ties § 93, “community debt,”^® “community or gen¬ 
eral benefits,“community property” see the C.J. 
S. title Husband and Wife §§ 462-500, also 30 C.J. 
p]) 8-232, “community purpose,”-^ and “private or 
community garage.”22 

COMMUTATIO. Latin, literally, a changing, or 

change.23 

Commiitatio mcrcium. A change of goods, wares, 
merchandise, comprehended in the terms “trade” 
and “commerce.” Tn a g<‘neral sense, an interchange 
or mutual change of goods, wares, j)roduce, or prop¬ 
erty of any kind, between nations or individuals, ei¬ 


ther by barter, or by purchase and sale; and in a 
more strict sense, trade and traffic in merchandise 
and property of any kind. In international law, the 
intercourse of nations in each other’s produce and 
manufactures, in which the superabundance of one 
is exchanged for that of another, and then reez- 
changed with other nations to supply mutual 
wants. 2^ 

COMMUTATION. 

As a Noun 

The act of substituting one thing for another; 
an alteration, change, or substitution; or a passing 
from one state to another a substitution of one 
thing for another, or of a less thing for a greater, 
as a commutation of fares, copyright, or rations 
a substitution of one sort or form or payment for 
another, or one payment for many, or a specific sum 
of money for conditional payments or allowances, 
etc.;27 and employed in this sense the term may 
also refer to a substitution of a money payment in 
lieu of a performance of a compulsory duly or la¬ 
bor, or of a single payment in lieu of a number of 
successive payments, usually at a reduced rate.28 
Commutation may be effected by private agreement, 
but it is usually done under a statute.29 In a more 
s])eeific a]>f)]ication, the word has been defined as 
a reduction or change of the penalty imposed by a 
' judicial sentence,in this sense being distinguished 


13. Mass.—Abbott v. Steipman, 161 
N E. .596, 597, 263 Mass. 585. 

14. N.J —Lii^not V. Jaekle, 65 A. 
221, 224, 72 N..J.Eg. 233—Skillman 
V. Smathrursl, 40 A. 855, 57 N.J. 
Eq. 1, 5. 

15b Independent duplex house 

A two-family duplex dwellinff 
bouse, no part or facility of which 
was to be used in (‘ommon, held not 
to he a '‘community house.”—Muller 
V. Cavanaugh, 121- A. 339, 340, 94 N. 
J.Eq. 619. 

16. N.Y.—McClure v. Leaycraft, 90 
N.T.S. 233, 236, 97 App.Div. 618. 

17. I.,a.—Barnes v. Thompson, 98 So. 
657. 658, 164 La. 1036. 

18. Ill.—People V. Rote, 143 N.E. 
492, 493, 812 III. 99. 

19. Tex.—^Ramsower v. Pleper, Civ. 
App.. 114 S.W.2d 1188. 

£ 0 . Va.—Shirley v. Russell, 140 S.E. 

816, 818, 149 Va. 668. 

81. Ark. — Burrow v. Pocahontas 
School Dist. No. 19. 79 S.W.2d 1010. 
1011, 190 Ark. 563. 

88 . N.Y.—^Rlce v. Brehm, Sup., 287 
N.Y.S. 648, 661, 168 Misc. 672. 

83. Adams Gloss. 

84 Adams Gloaiu 


85. Neh.—Stelnacher v. Swanson, j 
268 N.W. 317, 321. .131, 131 Neh. 
439, quoting Corpus Juris —^Wood- 
rough V. Douglas County, 98 N.W. 
1092, 1095. 71 Neb. 354. 

86. U.S.—('‘olumbian Nat. Life Ins. 
Co. V. Orifflth. C.C.A.MO., 73 F.2d 
244, 246. 

Ill.—II. W. Clark Co. v. Industrial 
Commission, 126 N.E. 579, 581, 291 
111. 561. 

Mo.—Adams v. Ohio Nat. Life Ins. 

Co., App., 105 S.W^2d 64, 68. 

Neb.—Stelnacher v. Swanson, 268 N. 
W. 317, 321. 331. 131 Neb. 439, 

quoting Corpus Juris. 

W.Va.—Crotty v. Eagle, 13 S.E. 69, 
35 W.Va. 143, 161. 

87. Ill.—H. W. Clark Co. v. Indus¬ 
trial Commission. 126 N.E. 679, 681. 
291 111. 661. 

Mo.—State ex rel. Clark v. Becker, 
73 S.W.2d 769, 772, 335 Mo. 786. 
Neb.—Steinacher v. Swanson, 268 N. 
W. 317, 321, 331, 131 Neb. 439, 

quoting Corpus Jhxls. 

Pa.—Shaftic v. Commonwealth Coal 
& Coke Co.. 161 A. 773, 776. 106 
Pa.Super. 406. 

12 C.J. p 216 notes 88, 39. 

Blmllarlj oxprssssd 

"A substitution of one kind of 
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payment or service for another.”—H. 
W. Clark Co. v. Industrial Commis¬ 
sion, 126 N.E. 579, 581, 291 Ill. 561. 

OroBS payment for one variable or 
periodical 

“The term ‘commutation* may re¬ 
fer to the conversion of the right 
to receive a variable or periodical 
payment into the right to receive a 
fixed or gross payment.”—Steinacher 
V. Swanson. 268 N.W. 317, 821, 331, 
131 Neb. 439. quoting Corpus Juris. 

8 & Ill.—H. W. Clark Co. v. Indus¬ 
trial Commission, 126 N.E. 579, 581, 
291 Ill. 561. 

Neb.—Steinacher v. Swanson, 268 N. 
W. 317, 321. 331, 131 Neb. 439, 
quoting Corpus Juris —Woodrough 
V. Douglas County, 98 N.W. 1092, 
71 Neb. 354, 361. 

Pa.—Shaftic v. Commonwealth Coal 
& Coke Co.. 161 A. 773, 776, 106 Pa. 
Super. 406. 

29. Black L.D. 

30. Ill.—H. W. Clark Co. v. Indus¬ 
trial Commission. 126 N.E. 679, 

I 681, 291 Ill. 661. quoting Stand¬ 
ard D. 

See also the C.J.S. title Pardons 99 
I 1. 15. and 46 C.J. p 1183 note 10, 
I and p 1197 note 47-p 1200 note 87. 
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from ^'pardon” see the C.J.S. title Pardons § 1, also 
46 C.J. p 1183 note 10 [b], [c]. 

Commutation of taxes. A payment of a desig¬ 
nated Slim for the privilege of exemption, or the 
selection, in advance, of a specific sum in lieu of an 
ad valorem tax.^^ This phrase has been compar<»d 
with “exemption from taxation”32 has been 

distinguished from a sale of land for delinquent 
taxes.33 

Commutation of tithes. The term signifies the 
conversion of tithes into a fixed payment in mon¬ 
ey instead of the tithes, a payment to the tithe 
owners of a sum of money issuing out of the lands.^® 

Other phrases: “Commutation of fares” see the 
C.J.S. title Carriers § 578, “commutation of punish¬ 
ment” see the C.J.S. title Pardons § 1, also 46 C.J. 
p 1183 note 10, “commutation of sentence” see the 
C.J.S. title Pardons §§ 1, 15, also 46 C.J. p 1183 
note 10 and p 1197 note 47-p 1200 note 97, “commu¬ 
tation of sentence for good conduct” see the C.J.S. 
title Prisons § 21, also 50 C.J. p 346 note 6~p 350 
note 78, “conditional commutation [of punishment 
or sentence],” see the C.J.S. title Pardons § 15 also 
46 C.J. p 1199 note 90-p 1200 note 97, “judicial 
commutation of sentence” see the C.J.S. title Crim¬ 
inal Law § 1622, also 16 C.J. p 1339 notes 34-36, 
and “unconditional commutation of the policy. ”36 

As an Adjective 

Commutation tax. A combination of two or more 
taxes, as of an excise or franchise tax with a local 
tax, in lieu of all other taxes.3 7 

Commutation ticket. As a railroad ticket enti¬ 
tling the holder to travel at a special rate for a lim¬ 
ited number of trips within a specified time see the 
C.J.S. title Carriers § 603. 


COMMUTATIVE. According to the Century Dic¬ 
tionary, relating to exchange; interchangeable; mu¬ 
tual. 

Commutative justice. That virtue whose object it 
is to render to every one what belongs to him, as 
nearly as may be, or that which governs contracts. 
The term has been compared with “distributive jus¬ 
tice,” and it has been said that to render commuta¬ 
tive justice the judge must make an equality be¬ 
tween the parties, that no one may be a gainer by 
another’s loss.^® 

Another phrase: “Commutative contract” see the 
C.J.S. title Contracts § 2, also 13 C.J. p 247 notes 
7, 8. 

COMMUTE. In general, to exchange, interchange, 
or substitute.39 In its legal sense in one connec¬ 
tion, the term has been defined as meaning to change 
from a higher to a lower punishment, or to ex¬ 
change one penalty or punishment for another less 
severe,^® this use of the word being more fully 
treated in the C.J.S. title Pardons § 1, ahso 46 (LJ. 
p 1182 note 10, and 12 C.J. p 217 notes 63-66; and, 
in a different connection, the term may be used as 
meaning to pay a person something less than he 
would otherwise have received to substitute for 
one (exaction, obligation, or due, as a payment, pen¬ 
alty, etc.), another that is lighter or less; as, to 
commute military service for a contribution; 
it has been held that the use of the word does not 
necessarily require a reduction in the amount paid, 
for “commutation,” in this sense has been also de¬ 
fined as meaning to pay, or arrange to pay, in gross 
instead of part by part.^3 

COMP. See Abbreviations 1 C.J.S. p 276 note 5. 


31. La.—Louisiana Cotton Co. 

V. New Orleans. 31 La.Ann. 440, 
447. 

Neb.—Steinacher v. Swanson, 268 N. 

W. 317, 331, 131 Neb. 439, citing 

CorpiiB Juris. 

33. La.—Louisiana Cotton Mfg. Co. 
v. New Orleans, 31 La.Ann. 440, 
447. 

Neb.—Steinacher v. Swanson, 268 N. 
W. 317, 331, 131 Neb. 439, citing 

CkirpuB Juris. 

33ii Neb.—Steinacher v. Swanson, 
supra — Woodrough v. Douglas 
County, 98 N.W. 1092. 71 Neb. 354, 
361. 

34. Black L.D. 

86. Eng.—Trimmer v. Walsh, 4 B. & 
S. 40, 116 E.C.L. 40, 122 Reprint 
376. 


3a U.S.—Columbian Nat. Life Ins. 
Co. V. Griffith, C.C.A.Mo., 73 F.2d 
244, 246. 

Mo.—Adams v. Ohio Nat. Life Ins. 
Co., App., 105 S.W.2d 64. 68. 

37. U.S.—Galveston, etc., R. Co. v. 
Texas. Tex., 28 S.Ct. 638, 210 U.S. 
217, 226, 62 L.Ed. 1031. 

3a Miss.—Bowman v. McLaughlin. 
45 Miss. 461, 495. 

39. Okl.—Oklahoma Leader Co. v. 
State Industrial Commission. 221 
P. 431, 432, 97 Okl. 123—Okmulgee 
Democrat Pub. Co. v. State Indus¬ 
trial Commission, 206 P. 249, 252, 
86 Okl. 62, both cases quoting 

Webster New Int. D. 

40. U.S. — Duehay v. Thompson, 
Wash., 223 F. 305, 307, 138 C.C.A. 
647. 


Mich.—Rich v. Chamberlain, 65 N.W. 

235, 107 Mich. 381, 383. 

12 C.J. p 217 notes 63-66. 

41. Ohio.—State v. Ohio Industrial 
Commn., Ill N.E. 299. 301, 92 Ohio 
St. 434, L.R.A.1916D 944. 

48. Okl.—Oklahoma Leader Co. v. 
State Industrial Commission, 221 
P. 431, 432, 97 Okl. 123—Okmulgee 
Democrat Pub. Co. v. State Indus¬ 
trial Commission, 206 P. 249, 252. 
86 Okl. 62, both cases quoting Web¬ 
ster New Int. D. 

4a Okl.—Oklahoma Leader Co. v. 
State Industrial Commission, 221 
P. 431, 432, 97 Okl. 123—Okmulgee 
Democrat Pub. Co. v. State Indus¬ 
trial Commission, 206 P. 249, 252, 
86 Okl. 62. both cases quoting 
Webster New Int. D. 
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COMPACT 


In General 

The word has different meanings, according to the 
subject in connection with which it is used.^^ 

As a Noun 

A term applied to cosmetic rouge and powder 
marketed in cake form and adapted to be carried by 
the user in a container, from which the cosmetic 
composition is rubbed off the compact with a puff 
and applied to the face as desired.^** 

In an entirely different sense, the word has been 
held to be equivalent to, or synonymous with, 
“agreement” see Agreement 3 C.J.S. p 35S note 67; 
interchangeable with “contract” as a transaction 
obligating parties to each other, see the C.J.S. 
title Contracts § 1, also 12 C.J. p 217 notes 73-76, 
and 13 C.J. p 240 note 21, and with “treaty” as a 
contract or engagement between nations see the C. 
J.S. title Treaties § 1, also 63 C.J. p 826 notes 1, 
11, or between states see the C.J.S. title States § 
10, also C.J. p 36 note 60-p 37 note 77; and ha.s 
been distinguished from “law,”^® and from “treaty” 
see the C.J.S. title Treaties § 1, also 63 C.J. p 827 
notes 20-22. 

Phrases: “Agreement or conii)act” sec Agree¬ 
ment 3 C.J.S. p 359 note 12, and “compact ■with an¬ 
other state.”47 


As a Verb 

To thrust, drive, pack, or press closely together.^* 

-Compacted. Closely and firmly united, as the 

parts or particles of solid bodies; having the parts 
or particles pressed or packed together; solid; 
dense. 

Phrase: “Compacted as it is by laying on with a 
trowel.”^® 

As an Adjective 

Close, closely or firmly united or packed togeth¬ 
er, dense, firm, having a small surface or border in 
proportion to contents or bulk, lying in a narrow 
compass or arranged so as to economize space, sol¬ 
id, as, for example, compact particles of solid 
bodies, compact texture of rocks, a compact estate 
or a compact mass of people, as order or forma 
tion of troops closely united as to territory but 
not necessarily as to interest concentrated, or 
close or near to a certain center.^3 

Distinguished from: “Diffuse,” “loose,” “scat¬ 
tering,” and “straggling.”^^ 

i^hrascs: “As compact and equal in populatior 
as possil)le,”‘'>*'» “compact and contiguous,”^® “com 
]>act districts,“compact part of town,”®® “com 
pact territory,”®® “contiguous and compact terr 


44. Ill.—People v. Crossley. 103 N.E 

637, 261 Ill. 7K, 99—People v. 

Thompson, 40 N.E. 307, 155 Ill. 451, 
478. 

45. IT.S.—Holfnch v. Solo, C.C.A. 
III., 59 F.2d 62.5. 

46. G-lst of distlBotion 

Law “is also called a rale to dis- 
tinffuish it from a compact or a^ree- 
menl; for a compact is a promise 
proccediniff from us, law la a <-om- 
mand directed to us. The language 
of a compact is, *I will, or will not, 
do this;’ that of a law is, 'thou 
Shalt, or shalt not, do it.’ It is 
true there is an obligation which a 
compact carries with it, equal in 
point of conscience to that of a law; 
but then the original of the obliga¬ 
tion is different. In compacts, we 
ourselves determine and promise 
what shall be done, before we are ob¬ 
liged to do it; in laws, we are ob¬ 
liged to act without ourselves deter¬ 
mining or promising anything at 
“-il-”—1 Blackstone Comm, p 45. 

47. U.S.—Holmes v. Jennison, Vt., 
14 Pet. 640, 672, 10 L.Bd. 679. 

2 C.J. p 981 note 41 [a]. 

48. U.S.—^American Sulphite Pulp 
Co. V. De Grasse Paper Co., C.C.A. 
N.D., 161 P. 47, 68. 

49. U.S.—American Sulphite Pulp 
Co. V. De Grasse Paper Co., supra. 


60. U.S.—American Sulphite I’ulp 
Co. V. Dc Grasse Paper Co., supra. 
51. III.—People V. Moyer, 131 N.E. 

280, 282, 298 111. li:t. 

Okl.—Wails V Board of Commission¬ 
ers of Okmulgee County, 9 P.2d 
946, 948, 156 Okl. 165. 

12 C.J. p 217 notes 83-87. 

Similarly expressed 

(1) “Closely and firmly united, as 
the parts or particles of solid bodies; 
having the parts or particles pres.sed 
or packed togetln^r.”—T'eople v. 
Swift, 110 N.E. 904. 905, 270 111. 632 
—People V. Cros.sloy. 103 N.E. 537, 
261 HI. 78, 99—I’eople v. Thompson, 
40 N.E. 307, 165 111. 451, 478. 

(2) “Joined or held together."— 
State V. Jacobi, 39 N.E. 317, 52 Ohio 
St. 66, 76. 

58. Kan.— State v. Jones, 220 P. 275, 
276, 114 Kan. 726—State v. Tindell. 
210 P. 619, 621, 112 Kan. 256. 

53. Ill.—People v. France. 145 N.E. 
240, 242, 314 Ill. 51—People v. 

Engle. 145 N.E. 2:il, 233, 313 Ill. 
483—Webster v. Toulon Tp. High 
School Dist. No. 4. 146 N.E. 118, 
121, 313 III. 641—People v. Emmer- 
son, 146 N.E. 106. 108. 313 Ill. 209. 
64. **Xts antonyms are, ‘diffuse.’ 
‘loose,* ‘scattering,’ ‘straggling.’ ’’— 
People V Moyer, 131 N.E. 280, 282, 
298 111. 148. 


56. Kan.—Slate v. Jones, 220 P. 276, 
276. 114 Kan. 726—State v. Tindell, 
2J0 P. 619, 621, 112 Kan. 256. 

56. Ill.—People v. France, 145 N.E 

240, 242, 314 Ill. 51—IVople v. 

Engle, 145 N E. 231, 233. 313 111. 
483—Webster v. Toulon Tp. High 
School List. No. 4, 145 N.E. 118, 
121, 313 111. 641—People v. Em- 
mer.son, 145 N.E. 106, 108, 313 Ill. 

209 People v. Rote, 143 N.F3. 492. 
4 9:i, 312 III. 99—People v. Dodds, 
142 N.E. 241, 212, 310 111. 607— 
I'eople V. Young. 139 N.E. 894, 896, 
309 111. 27—People v. Drennan, 139 
N.E. 128, 131, 307 Ill. 482—People 
v. Cowen, 137 N.E. 836, 838, 306 
Ill. 330—People v. Mo>er. 131 N.E. 
280, 282, 29rS 111. 143—People v. 
Herrin, 120 N.E. 274, 277. 284 Ill. 
368. 

“Compactness and contiguity" as es¬ 
sential qualities of a school dis¬ 
trict see the C.J.S. title Schools 
and School Districts § 31, also 66 
C.J. p 208 note 49-p 209 note 72. 

57. Kan.—State v. Jones. 220 P. 276, 
276, 114 Kan. 726—State v. Tindell, 

210 P. 619, 621, 112 Kan. 256. 

68. Me.—Moore v. Maine Cent. R. 
Co., 76 A. 871, 106 Me. 297, 301. 

69. Ill.—People v. Crossley, 103 N.E. 
637, 261 Ill. 78—People v. Thomp¬ 
son. 40 N.E. 807. 156 111. 451, 478. 
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tory,”®® “divided into three compact districts,”®i 
“in as compact form as practicable,”®2 and “in one 
compact body.”®® 

COMPACTNESS. The state or quality of being 
compact; firmness; close union of parts.®^ When 
Applied to territory, the term may have reference 
to density of population as well as to territorial 
compression.®® 

COMPADBAZGO. In Spanish law, the relation¬ 
ship existing between the godfather of a child and 
its natural parents, which is an impediment to mar¬ 
riage between them.®® 

COMPADBE. In Spanish law, the godfather of 
one’s child, who is preclud<‘d from marrying her or 
her mother.®7 

COMPANAGIUM. Law Latin, any meat or other 
edible to be eaten with bread.®® 

COMPANIA. Spanish literally “company.”®® In 
Spanish law, according to Escriche Diceionario, it 
is the contract of association; also the association 
itself, although in this latter .sense the word “socue- 
dad” is more technically accurate and more gener¬ 
ally used, and includes both the partnerships and 
cor])orations of the Anglo-American law. 

-Companias Mercantiles. As stated in 12 Cor¬ 
pus Juris p 218 notes 99, 3, this is the generic 
name for commercial associations or miircantile com¬ 
panies; and t^ie terra has been defined as including 
all those of whatever class organized under an 
agreement between two or more persons to contrib¬ 
ute to a common fund for gain, property, services, 
etc. These mercantile concerns may take any one 
of three forms: (1) Compania colectiva. (2) Com- 
pania en comandita. (3) Compania anonima. 

Compania (or Sociedad) Colectiva, In 12 Cor¬ 
pus Juris p 218 notes 4, 5, it is said that a “eom- 
pania colectiva” may be roughly described as a gen¬ 
eral partnership, sine’e the members are jointly and 
personally liable to the extent of their entire prop¬ 
erty for authorized transactions of the concern. 

Compania (or Sociedad) en Comandita. Ac¬ 


cording to 12 Corpus Juris p 219 notes 12-14, this 
class has been described as a “limited partner¬ 
ship;” but “limited” only as to the special mem¬ 
bers, “socios comanditarios” whose liability is meas¬ 
ured by their contributions to the company funds, 
the ordinary members “socios colectivos” having the 
same rights and liabilities as members of “com¬ 
panias colectivas,” above described. 

Compania (or Sociedad) Anonima. As stated in 
12 Corpus Juris p 219 notes 18-20, this constitutes 
the remaining class and it has been compared with, 
or held analogous to, the corporation of Anglo- 
American law, since such compania enjoys perpet¬ 
ual succession within the term prescribed in the con¬ 
stituting instrument and the liability of the mem¬ 
bers is limited to the share or contribution of each. 

-^Particular Forms of Compaiiias are specially 

provided for, such as loan associations, banks of is¬ 
sue and discount, mortgage loan companies or banks, 
agricultural banks and companies, railways and oth¬ 
er public works, and warehouse associations, as 
stated in 12 Corfms Juris p 220 notes 51-56. 

-The Formation, Management, and Dissolution 

of the various kinds of companias, the effects of the 
relations created thereby, and the duties, liabilities, 
and rights of the members or “socios,” are discuss¬ 
ed in 12 Corpus Juris pp 218-220 where citations 
are given of the iip])licable articles of the Commer¬ 
cial or Mercantile Code. 

COMPANIONS. In French law, a general term, 
comprehending all persons who compose the crew 
of a ship or vessel.'^® 

COMPANY. 

As a Noun 

-^Broad Primary Sense. In its broad, primary 

sense, “company” has been defined by the diction¬ 
aries as meaning companionship, friendly compan¬ 
ionship, or the state of being one with another. 

-^Derived Commercial Sense. In its derived, 

commercial sense, which is no doubt its most com¬ 
mon and frequent use, the word is one of varied 
and very comprehensive signification, and, standing 


Ohio.—State v. Jacobi. 39 N.E. 817, 
318, 62 Ohio St. 66. 

eo. 111.—People V. Drennan, 139 N.E. 
128, 129, 307 Ill. 482—People v. 
Herrin. 120 N.E. 274, 277, 284 111. 
368. 

ei. Okl.—^Wails V. Board of Com- 
miBsioners of Okmulgee County, 9 
P.2d 946, 948, 166 Okl. 166. 


aa. N.Y.—In re Liivingston. 160 N. 
Y.S. 462, 469, 96 Misc. 341. 

63. Ariz.—Hooker v. Head, 236 P. 
714, 716. 28 Ariz. 308. 

64. N.Y.—Sherrill v. O’Brien. 81 N. 
E. 124, 188 N.Y. 186, 228, 117 Am.S. 
R. 841, per Warner, J., dissenting 
opinion. 

66k N.Y.—Sherrill v. O'Brien. 81 N. 
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E. 124, 188 N.Y. 186, 229, 117 Am. 
S.R. 841, supra. 

66. Escriche Diceionario, citing Par- 
tidas IV tit VII leyes 1, 2. 

67. Escriche Diceionario. 

68. Adams Gloss., citing Cowell. 

66. Vel&zques Spanish—^English D. 
76. Black L.D.. citing Pothier Mar. 

Contr. No. 168. 
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COMPANY 


alone, conveys no very definite idea;^! but, in what 
may be called its broadest signification, it has been 
defined as a number of persons united for perform¬ 
ing or carrying on anything jointly.*^2 jt is com¬ 
monly employed to describe not only large or im¬ 
portant associations or enterprises,73 hut is applied 
as well to persons acting together for the prosecu¬ 
tion of small enterprises;'^^ although, when there 
are only a few individuals associated, it is most com¬ 
monly called a copartnery;*^5 and, while frequently 
and properly used to denote a corporation, or an in¬ 
corporated association,it does not necessarily in¬ 
volve that idea either in common speech or at law 
hut is applicable to numerous and various kinds of 
associations of individuals,'^® not only private part¬ 
nerships and incorporated bodies of men,but also 
any unincorporated association or group of individ¬ 
uals whose object and purpose are either wholly or 
chiefly of the same kind as the object and purpose 
of a moneyed business, or a commercial cori)ora- 
tion;®® and under particular circumstances it has 
been held to include even a municipal corporation,®i 


although the contrary has also been held.®2 When 
employed with reference to persons engaged in 
trade, the term denotes, or has been defined as 
meaning, an association of a number of individuals 
for the purpose of carrying on a legitimate busi¬ 
ness;®® an association of natural persons into one 
common undertaking;®^ an association of persons 
for the purpose of carrying on some enterprise or 
business;®® a number of persons united for the 
same purpose, or in a joint concern, an a company 
of merchants;®® a voluntary association of persons, 
combining their capital, labor and skill in a busi¬ 
ness, which is carried on for their common bene¬ 
fit;®^ hence it may signify a corporation,®® firm,®® 
house,®® or partnership ;®i and sometimes the word 
is used to represent those members of a partnership 
whose names do not appear in the name of the 
firm.®® 

As used in particular statutes, the term has b<?en 
judicially construed many times in this country; 
thus it has been held to apply to all private corpo¬ 
rations, associations, joint stock companies and 


71- Tgx.— Mills V. state, 23 Tex. 235. 
303. 

72. U.S.—In re Tidewater Coal Ex- 
ehantfe, C.C.A.N.Y., 280 F. 638, 643. 

73. Orsat or ImportaiLt enterprises 

(1) The word, in mercantile or 
commerioal lan^uafre, i.s most fre¬ 
quently and most properly applied to 
many persorus acting togelher, In 
the prosecution of important enter¬ 
prises.—Mills V. State, 23 Tex. 295, 
303. 

(2) “The term Is used to des<Til>e 
large associations, like the East In¬ 
dia Company, the Bank of England, 
etc., who conduct their operations 
hy means of Hgent.s. acting under the 
orders of a board of directors.” 

Mo.—^Kansas City v. Vineyard, 80 S. 

W. 326, 128 Mo. 76, 81. 

Tex.—Mills V. Stale. 23 Tox. 296, 303, 
quoting McCulloch Com.D. 

74. Tex.—Mills v. State, 23 Tex. 295, 
303. 

75. N.Y.—Bradley Fertiliser Co. v. 
South Pub. Co., 23 N.Y.S. 676. 4 
Misc. 172, 176. 

Tex.—Mills V. State, 23 Tex. 295. 303, 
quoting McCulloch Com.D. 

76. U.S.—^Ellerson v. Grove, C.C.A. 
N.C.. 44 P.2d 493, 497. 

Pla.—City of Lakeland v. Amos, 148 
So. 744, 746, 106 Fla. 873—Dut¬ 
ton Phosphate Co. v. Priest, 65 So. 
282, 67 Fla. 370. 

Ga.—Liberty Mut. Ins. Co. v. Lips¬ 
comb, App., 192 S.E. 66, 61—Horns¬ 
by V. State, 176 S.E. 400, 49 Ga. 
App. 805. 

Mias.—Mills V. Churchwell Motor 
Co., 122 So. 773, 776, 154 Miss. 631. 
Nev.—City of Los Angeles, CaL. v. 


Eighth .ludicial Disl. Ct., 67 P.2d 
1019, 1023. 

12 C..J. p 220 note 62. 

77. Mo.—Kansas City v. Vineyard, 
30 S.W. 326, 128 Mo. 75, 81. 

78. Or.—Hahn v. Dewey, 72 P.2d 
693. 601, 157 Or. 433, citing Corpus 
Juris. 

79. U.S.—Ellorson v. Grove, C.C.A. 
N.C., 41 P.2d 493. 497. 

12 C.J. p 221 notes 76, 77. 

80. U.S.—In re Tidewater Coal Ex¬ 
change. C.CA.N.Y., 2K0 F. 638. 643 
—In re Order of Sparta, C.C.A.Pa., 
'242 F. 236. 237. 

81. Pla.—City of Lakeland v Amos, 
143 So. 714. 746, 106 Fla. 873. 

88. Mo.—^Kansas City v. Vineyard, 
30 S.W. 326, 128 Mo. 75, 81. 

Nev.—(;?ity of Los AnReles, Cal,, v. 
Eighth Judicial Dist. Ct.. 67 P.2d 
1019, 1023. 

City or town 

“The term ‘company’ does not com¬ 
monly compri.se a city or town.”— 
Howard v. City of Chicopee, Mass., 
12 N.E.2d 106, 111. 

83. N.Y.—Bradley Fertilizer Co. v. 
South Pub. Co., 23 N.Y.S. 675, 4 
Misc. 172, 176. 

W.Va.—Lowther v. Bridgeman, 60 S. 
E. 410, 67 W.Va. 306, 309. 

84. Ky.—Davis v. Che.sapeake, etc., 
R. Co., 70 S.W. 857, 862. 24 Ky.L. 
1125. 

85. Ga.—Georgia Co-op. Fire Assoc, 
v. Borchardt. 61 S.E. 429, 432, 123 
Ga. 181, 186, 3 Ann.Cas. 472. 

Similarly •xpxessed 

(1) “A number of persons banded 
together for a common business pur¬ 
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pose.”—Lee Mut. P. Ins. Co. v. State. 
60 Miss. 395. 398. 

(2) “A private association of per¬ 
sons for the proseculion of some 
enterprise.”—Smith v. .Janesville, 9 
N.W. 789, 52 Wis. 680, 682. 

88. U.S.—Ellerson v. Grove, C.C.A. 

N C.. 44 P.2d 493. 497. 

12 C.J. p 221 notes 69, 70. 

87. Ala.—Clark v. Jones, 6 So. 362, 
87 Ala. 474, 481. 

88. U.S.—Ellerson v. Grove. C.C.A. 
N.C., 44 F.2d 493, 497. 

Mo.—State v. Stone, 24 S.W. 164, 118 
Mo. 388. 397, 40 Am.S.R. 388, 25 
L.K.A. 243. 

W.Va.—l-iowther v. Bridgeman. 50 S. 

E. 410. 57 W.Va. 306. 309. 

12 C.J. p 220 note 62. p 221 note 77. 

89. [J.S.—Ellerson v. Grove, C.C.A. 
N.C., 4 4 F.2d 493, 497. 

Or.—Hahn v. Dewey, 72 P.2d 593, 
601, 157 Or. 433, citing Corpus 
Juris. 

12 C.J p 221 note 78. 

90. U.S.—Ellerson v. Grove, C.C.A. 
N.C., 44 F.2d 493, 497. 

Mo.—Kansas City v. Vineyard, 30 S. 
W. 326. 128 Mo. 75, 81. 

91. U.S.—Ellerson v. Grove, C.C.A. 
N.C.. 44 F.2d 493. 497. 

Ga.—Atlantic Coast liine R. Co. v. 
State. 69 S.E. 725, 135 Ga. 646, 

554, 32 L.R.A..N.S., 20. 

Or.—Hahn v. Dewey, 72 P.2d 693, 601, 
157 Or. 433. citing Corpus Juris. 

12 C.J. p 221 note 76. 

99L Black L.D. 

See also Partnership 8 1. and 47 C. 
J. p 947 note 84 and p 711 note 8. 
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partnerships of every kind, and has even been con¬ 
strued as applying to, or including, individuals,^^ 
such as agents,®^ assignees,®^ employers,®® or trus¬ 
tees;®'^ but ordinarily the word is not applicable 
to one individual.®* 

Under particular circumstances, “company” has 
been held equivalent to, or synonymous with, “as¬ 
sociation” see Associations § 1 a, and “firm” see the 
C.J.S. title Partnership § 1, also 47 C.J. p 647 note 
t5; and has been contrasted with, or distinguished 
from “partnership” see the C.J.S. title Partnership 
§ 1, also 12 C.J. p 221 note 76 [a]. 

Public company. In English law, a business cor¬ 
poration, or a society of persons joined together 
for carrying on some commercial or industrial un¬ 
dertaking.®® 

Scrip company. A company belonging to the 
class of unincorporated companies in which the 
members simply hold scrip certificates, transferable 
by delivery.! 

Other phrases: “Association, com])any, or cor¬ 
poration,”® “bridge company” see Bridges § 27, 
“company, association, or corporation,”* “company 
desiring to construct a line for . . . transmis- 

sioii,”4 “company of like kind,”® “competing com¬ 
pany,”® “express company” see Carriers i5 7, also 
25 C.J. p 219 note 75, “insurance ‘from a compa¬ 
ny,’ “ship’s company” see the C.J.S. title Sea¬ 
men § 1, also 12 C.J. p 222 note 90, and 57 C.J. 
p 1152 notes 86-88, “unincorporated company” see 
Bankruptcy § 89, and “Union Loan Company;”* 
also “sewing-machine companies.”® 


As an Adjective 

Company paper or Company*s paper. Any and 
all obligations for the payment of money made by 
the corporation for its use and benefit, and said 
to be synonymous with “corporate paper.”!® 

Companies Clauses Consolidation Act. An Eng¬ 
lish statute, 8 Victoria chapter 16, passed in 1845, 
which consolidated the clauses of previous laws 
still remaining in force on the subject of public 
companies.!! 

Other phrases: “Company fuel cars” see the C. 
J.S. title Railroads § 1, also 12 C.J. p 222 note 92, 
and “company union.”!® 

OOMPARAOION. In Spanish law, according to 
Escriche Diccionario, comparison; used especially 
of the test of handwriting by experts which consists 
in comparing a disputed signature with one admit¬ 
tedly genuine. 

COMPAJtATIO. Latin a comparing, or compari¬ 
son. In juridical Latin, a purchasing, or purchase.!* 

Comparatio literarum. In the civil law, compari¬ 
son of writings, or handwritings; a mode of proof 
allowed in certain cases.!^ 

COMPARATIVE. Proceeding by the method of 
comparison, estimated by, or founded on, compari¬ 
son.!® 

Comparative interpretation. That method of in¬ 
terpretation which seeks to arrive at the meaning 
of a statute or other writing by comparing its sev¬ 
eral parts and also by comparing it as a whole with 
other like doctrines proceeding from the same source 
and referring to the same general subject.!® 


93. Ark.—Harerer v. Ilarger, 222 S. 
W. 736, 739, 144 Ark. 376. 

Cal.—Barrett v. Gore, 263 P. 564, 
566, 88 Cal.App. 372. 

12 C.J. p 221 note 82. 

94. S.D.—Brown v. McCaul, 60 N.W. 
151, 6 S.D. 16, 20. 

95. Cal.—Moran v. Ross, 21 P. 547, 
79 Cal. 169, 164. 

96L Ark.—Harger v. Harger, 222 S. 
W. 736, 739, 144 Ark. 376. 

97. Cal.—Ex parte Girard, 200 P. 
693, 694, 186 Cal. 718—Moran v. 
Ross, 21 P. 647, 79 Cal. 159, 164— 
Barrett v. Gore. 263 P. 564, 566, 88 
Cal.App. 372. 

98. ITot applicable to aa iadividnal 

**The term ‘company,’ particularly 
where the word ‘chartered’ Is used In 
connection therewith does not apply 
to an individual.”—Robert Bunts En¬ 
gineering & Equipment Co. v. Pal¬ 
mer, 192 S.E. 789, 791, 169 Va. 206. 


99. Black Li.D., sub verbo Company. 

1. Rapalje & L. L. D. 

2. Diking Improvement district held 
not Included 

Wash.—Foster v. Commissioners of 
Cowlitz County, 171 P. 639, 100 
Wash. 602. 

3. **State” not Included by phrase 

Tenn.—Ransom v. Rutherford Coun¬ 
ty, 130 S.W. 1057. 123 Tenn. 1. 3F., 
Ann.Cas.l912B 1356. 

4. Mass.—Howard v. City of Chic¬ 
opee, 12 N.E.2d 106, 111. 

5. Va.—^Atlantic Life Ins. Co. v. 
Ring, 187 S.E. 449. 461, 167 Va. 121. 
106 A.L.R. 1064. 

9, Va.—Commonwealth v. Shenan¬ 
doah River Light & Power Corpo¬ 
ration, 115 S.E. 696, 698, 136 Va. 
47. 

7. Wash.—State v. Kuykendall, 205 
P. 892, 119 Wash. 236. 
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8 . N.J. — Union Loan Ass’n v. 
Woodle, 177 A. 438, 439, 13 N.J. 
Misc. 214. 

9. U.S.—Singer Mfg. Co. v. Wright, 
C.C.Ga., 33 P. 121, 127. 

10. Wis.—Taylor v. Coon, 48 N.W. 
123, 79 Wis. 76, 83. 

Corporation paper generally see the 
C.J.S. title Corporations S 1224, 
also 14A C.J. p 724 et seq. 

11. Black L.D. 

12 C.J. p 220 note 58 [a]. 

18. N.Y.—Sherman v. Abeles, 269 N. 

Y.S. 849, 854, 150 Misc. 497. 

See also the C.J.S. title Trade Unions 

fi 1. 

13. Adams Gloss., citing Ulpianus 
Dig. V, I fr 52. 

14. Black L.D. 

1& Black L.D. 

18. Black L.D. See also Glenn v. 
York County Comrs., 6 S.C. 412, 
418. 
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COMPARATIVE--COMPATIBILITY 


Comparative jurisprudence. The study of the 
principles of legal science by the comparison of var¬ 
ious systems of law.^"^ 

Other phrases: “Comparative negligence” see the 
C.J.S. title Negligence §§ 169-173, also 45 C.J. p 
1036 et seq, “comparative rectitude” see the C.J.S. 
title Divorce § 67, also 19 C.J. p 94 note 81, and 
“comparative sheets.”^* 

OOMPABEGENCIA. In Spanish law, according to 
Escrichc Diccionnrio, appearance, which can be 
made only by the persons, and in the form, pre¬ 
scribed in the Codes of Civil Procedure, as indicat¬ 
ed in 12 C.J. p 222 note 5-p 223 note 11. 

For analogous treatment of the subject matter 
under common-law principles see generally Appear¬ 
ances. 

COMPABENDO. In Spanish law, the word is de¬ 
fined by Escrichc Diccionario as a citation to a de¬ 
fendant, civil or criminal, to ni)pear; it is used more 
commonly in ecclesiastical courts. 

COMPABICION. In Sj)anish law, according to Es- 
criche Diccionario, one of several terms for appear¬ 
ance; also the written order of the judge directing 
one’s appearance. 

COMPABISON. The act of comparing; an ex¬ 
amination of two or more objects with the view 
of discovering the resemblance or differences; the 
relative estimate.!^ A familiar mode of compari¬ 
son is the contrnsl.2^ The term has been compared 

with “construction.”^! 

COMPABITIO. Law Latin, appearance.22 

GOMPABTE. In Spanish law, Fjscriche Diccionario 
detines the term as one who is jointly interested 
with another as a party to a cause, civil or crim¬ 
inal. 

GOMPABUIT AD DIEM GOMP.2S 
COMPASGXJXJS or COMPASGUUM. Suitable for, 

17. Black L.D. 

18. Colo. — MacGlnnis v. Denver 
Land Co., 6 P.2d 919, 920, 90 Colo. 

72. 

19. Iowa.—Johnson v. Des Moines 
L. Ins. Co., 7B N.W. 101, 106 Iowa 
273. 276. 

Biinilarly azpresaod 

"The act of brinering: together for 
the purpose of observing, not only 
likenesses, but differences as well.”— 

Baker’s Succ., 66 So. 714, 717, 129 La. 

74, Ann.Cas.l912D 1181. 


or pertaining to, common pasturage; and in the Eng¬ 
lish law, belonging to commonage.2^ 

COMPASS. 

As a Noun 

A graduated circle with a magnetized needle 
swinging upon a pivot and properly balanced so as 
to permit it to swing and respond to magnetic at¬ 
traction ; it is an instrument helpful for finding gen¬ 
eral directions, but is not reliable when real accuracy 
is required, nor is it used, except for checking pur¬ 
poses in surveys.25 

Mariners compass. An instrument used by mar¬ 
iners to point out the course of a ship at sea. It 
consists of a magnetized steel bar called the “nee¬ 
dle,” attached to the under aide of a card, upon 
which are drawn the points of the compass, and 
supported by a fine pin, upon which it turns freely 
in a horizontal planc.2fi 

As a Verb 

- Compassing. The present participle has been 

defined as meaning imagining or contriving, or plot- 
tiug.27 In English law “‘compassing’ the king’s 
death” is treason.28 

As an Adjective 

Compass dip. As used in mining law to designate 
the direction of the vein by the points of the com¬ 
pass, see the C.J.S. title Mines and Minerals § 3, 
also 40 C.J. p 742 note 74. 

COMPASSIONATE ALLOWANCE. A voluntary 
bounty, and not income.2J^ 

GOMFATEBNITY. Spiritual affinity, contracted 
by sponsorship in baptism. In the canon law, it is 
generally known by its Latin name “coinpaterni- 
tas.”30 

COMPATIBILITY. In general, capability of har¬ 
mony or accord; and, specifically applied to offices, 
such relation and consi.steney between the duties of 
two offices that they may be held and filled by one 
person.3i 

95. Utah.—Hfnrie v. Tlyer, 70 P.2d 
164. 158, 92 Utah 530. 
as. Black L.l>. 

97. Black L.D. 

98. Blac-k L.D., citing 4 Blackstone 
Comm, p 76. 

99. Stroud Jud. D. 

30. Black L.D. 

31. Black L.D. 

Incompatibility of offlees see the C. 
J.S. title Officers S 23, also 46 C. 
4. 


90. La.—Baker's Succ., .supra. 

91. Iowa.—Johnson v. Des Moines 
L. Ins. Co., 76 N.W. 101, 106 Iowa 
273, 276. 277. 

99. Adams Gloss. 

93. A Latin phrase meaning: “ho ap¬ 
peared at the day.”—^Wharton L. 
Lex. 

4b Adams Gloss. 

Jus compascuum—the right of 
common of pasture.—Black L.D. 
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OOMPATIBLE. In English the word has been de¬ 
fined as meaning capable of coexisting in harmony, 
congruous, accordant, consistent, not repugnant,— 
usually followed by “with.”32 Spanish law, con¬ 
sistent; usi^d of interests, estates or offices which 
may be hold, or enjoyed, simultaneously by the same 

person.3S 

OOMPATBONUS. In the Latin of the jurists, a 

fellow-patron.3^ 

OOMPEAB. In Scotch law, to appear.^® 

COMPEABANCE. In Scotch practice, appearance, 
an appearance by counsel, or an appearance made 
for a defendant.^® 

COMPEL. In its ordinary signification the word 
implies force or violence, and has in it the element 
of irresistibility,37 lioinrr defined as to drive or urge 
with force; to constrain, oblige, or necessitate, 
whether by physical or moral force.®** It has been 
held, howc*ver, that the term does not necessarily 
imply the use of some unlawful means nor relate 
to and embrace something more tlian a mere sug¬ 
gestion or request.®^ ‘^(^)mpel” has been held equiv¬ 
alent to “cause’* sec Cause 14 C.J.S. p 51 note 5], 
and “require,”^® and practically synonymous with 
“make;**^^ but it has been compared with, or dis¬ 
tinguished from, “coerce” see Coerce 14 C.J.S. p 
1307 note 44. 

Phrases: “Coerce and compel^’ see Coerce 14 C. 
J.S. p 1307 note 40, and “did comi)el and force.”^® 


OompeUed 

The past tense or past participle, it has been 
said, has the same primary meaning as “forced;”^® 
and in some cases may refer to compulsion exer¬ 
cised through the process of the courts, or through 
laws acting directly ujmn the parties but it does 
not necessarily import those elements which enter 
into compulsion or duress as judicially defined.^® 

Equivalent to, or synonymous vfith: “Forced,”*® 
“obliged,”*'^ “ordered,” and “directed.”*® 

Phrases: “Compelled or required to pay,”*^ “com¬ 
pelled . . . to be a witness against himself,*’50 

“compelled to disclose,”®^ “compelled to erect and 
maintain,”®® “compelled to pay,”®® “compelled to 
testify,”®* and “compelled to vacate;”®® also ad- 
jectively, “compelled testimony.”®® 

Compelling 

The present participle has been used with no oth¬ 
er signification than “ordering” or “direel ing.**®'^ 

Phrase: “Compelling him to be a witness against 
himself.”®® 

COMPELLATIVUS. An adversary or accuser.®® 

COMPENDIA SUNT DISPENDIA.®® 

COMPENDIUM. An abridgment, synopsis, or di- 
gest.®^ 

COMPENSABLE. Defined in the Century Diction¬ 
ary as capable of being c()mi>eiisated. 


за. U.S—Moss V. Ellis, Cust. & Pat. 
App.. 84 F.2d 224. 227. 

33. Escncho Uiccionario. 

34. Adams Gloss. 

35. Black L.D. 

зб. Black L..D. 

37. Mo.—SI. Clair v. Missouri Pac. 

R. Co.. 29 Mo.App. 76. 86. 

33. Conn.—Ains v. Hayes, 101 A. 
B79. 92 Conn. 130, L..R.A.1917F 

1086. 

39. N.T.—Fajans v. R. H. Macy & 
Co., 296 N.Y.S. 658, 662, 163 Misc. 
182. 

40. Nev.—Meagher v. Van Zandt, 2 
P. B7, 18 Nev. 230, 234. 

41. Ark.—Pipkin v. State, 97 S.W. 
61. 63, 192 Ark. 1178. 

42. Eng.—Rex v. Loyd, 1 C. & P. 
301. 302. 12 E.C.L. 180. 

43. Nev.—Strassburg v. Montgom¬ 
ery. 47 P.2d 869, 861. 66 Nev. 183. 

Tex.—Temple Lumber Co. v. Living, 
Civ.App., 289 S.W. 746, 749. 

44. Conn.—^Ains v. Hayes, 101 A. 

579, 92 Conn. 130, L.R.A.1917F 

1086. 


45. Ala.—Singer Sewing Ma<‘h. Co. 
V. Teasley, 73 So. 969, 971, 198 Ala. 
673. 

4a **Forood*’ sometimes equivalent 

“Compelled.” has been employed 
sometimes as the equivalent of 
“forced.”—St. Clair v. Missouri Pac. 
R. Co.. 29 Mo.App. 76, 86. 

47. Tex.—Texas Electric Ry. v. 
Jones, Civ.App., 231 S.W. 823, 824. 

48. Iowa.—Haworth v. Seevers Mfg. 
Co.. 61 N.W. 68, 62 N.W.’ 325, 87 
Iowa 765, 776. 

49. Wis.—Taylor v. Coon. 48 N.W. 
123, 126, 79 Wis. 76. 

As equivalent to “called upon to 
pay” see Call 12 C.J.S. p 885 note 
28. 

50. U.S.—U. S. v. Cooper. D.C.lowa, 
288 F. 604, 608—U. S. v. Kallas, D. 
C.Wash., 272 F. 742, 751. 

12 C.J. p 223 note 37 Cc]. 

51. Wis.—Boyle V. Northwestern 
Mut. Relief Assoc., 70 N.W. 851, 96 
Wis. 312, 820. 

5a Iowa.—Sinnott v. District Court 
in and for Clarke County, 207 N.W. 
129, 180, 201 Iowa 292. 
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53. Ala.—Singer Sewing Machine 
Co. V. Teasley, 73 So. 969, 198 Ala. 
673. 

12 C.J. p 223 note 87 fh]. 

54. Kan —State v. Backstrom, 230 
P. 306, 308, 117 Kan. 111. 

N.J.—Slate V. CapJro, 119 A. 81, 82, 
98 N.J.Law 13. 

Wash.—Slate v. Whalen, 3 83 P. 130, 
131, 108 Wash. 287. 

As n<it equivalent to “called to tes¬ 
tify” see Call 12 C.J.S. p 885 note 
27. 

65. Conn.—^Ains v. Hayes, 101 A. 
579, 92 Conn. 130, L.R.A.1917F 

1086. 

53. Iowa.—Doyle v. Wllcockson. 169 
N.W. 241, 242, 184 Iowa 757. 

57. Iowa.—Haworth v. Seevers Mfg. 
Co., 51 N.W. 68, 62 N.W. 325, 87 
Iowa 766, 776. 

6& U.S.—U. S. V. Cooper, D.C.lowa, 
288 F. 604, 609. 

53. Black L.D. 

3a A maxim meaning **Abbrevia- 
tions are detriments.”—^Wharton L. 
Lex., citing Coke Lltt. p 806. 

31. Black L.D. 



16 O.J.S. 


COMPENSABLE^OMPENSATIO E8T DEBITI, ETC. 


Phrases: "Compensable accident” see Accident 1 
G.J.S. p 446 note 82, "compensable death,”®2 <<eom- 
pensable disability,”®® and "compensable injury” see 
the C.J.S. title Workmen's Compensation Acts § 152 
et seq, also 71 C.J. p 559 et seq. 

OOMFEKSAOldK. In Spanish law, compensation, 
set-off, or the extinction of a debt by another debt 
of equal dignity.®^ 

GOMPENSABl DEBEAT DEFALTA CUM DE- 
PALTA.®6 

COMPENSATE. To counterbalance, to make 
amends for, or to make u]) for;®® to pay a person 
its value in money for an article or property ob¬ 
tained from him;®*^ to pay the value of;®® also 
to make suitable return for services.®® It has been 
said that the word denotes equal remuneration, and 
does not carry with it an authority to award more 
damages than actually proved.*^® 

Phrases: "Such sum as would compensate the 
plaintiff for money loss;”'^^ also "compensated 
fov,”72 and "compensated for by insurance or oth¬ 
erwise;”*^® and also, as a participial adjective, 
"compensating statute” and "compensating tax.”74 

COMPENSATIO. Latin, literally, a weighing, bal¬ 
ancing of several things together, making things 
equivalent, compensating, or equalizing one with an¬ 
other.*^® 

Tn the Roman Law "compeiisatio” was the recip¬ 
rocal extinction of claims between debtors, a pro¬ 
ceeding resembling a set-off in the common law, 
being a claim on the part of the defendant to have 
an amount due him from the plaintiff deducted 
from his demand.*^® As stated in 32 Corpus Juris 
p 224 notes 5.3-57, in the earli(»r stages of that sys¬ 
tem, the practice did not exist as a matter of right 
but its application was discretionary with the judex; 


but later the praetor applied it by incorporating 
into the formula, which he prepared for the judex, 
an "exceptio doli,” that is, an authorization to take 
into account any circumstance which would render 
inequitable the enforcement of the claim. The ef¬ 
fect was to cause a dismissal of the claim, however 
large, if a counterclaim, however small, were proved 
and the indirect result was to compel the actor 
(plaintiff) to deduct the counterclaim in advance. 
A rescript of Marcus Aurelius made such an "ex- 
eeptio” self-operating; and under the Justinian 
law a counterclaim came to have the effect of sus¬ 
pending the original claim and of canceling it pro 
tanto when confirmed by a judgment. 

For "comi)ensatio,” also called by its English 
equivalent "compensation,” as used in the modern 
civil law, see the C.J.R. title Set-Off and Counter¬ 
claim § 9, also 57 C.J. p 368 notes 39^9, p 309 
notes 62-68, and 12 C.J. p 224 note 58-p 229 note 
21 . 

Compensatio criminis. A weighing or balancing 
of crime; a setting off, equalizing of one crime 
against another.The plural "compensatio crim- 
iiium,” as stated in 12 Corpus Juris p 229 notes 
22, 23, means literally, "Compensation of offenses,” 
or “Set-off of crime or guilt.” It has also been de¬ 
scribed as the doctrine of recrimination, originally 
borrowed from the canon law, by which tlie de¬ 
fendant is permitted to contest the plaintiff’s ap¬ 
plication on the ground of his own violation of the 
marriage contract—to set off the equal guilt of the 
plaintiff.*^® 

Compensatio delicti. An equalizing or balancing 
of delict; a rendering satisfaction or an equivalent 
for an offense.*^® 

COMPENSATIO EST DEBITI ET CREDITI IN¬ 
TER SE C0NTRIBUTI0.8® 


02. N.C.—Slade v. Willis Hosiery 

Mills, 184 S.E. 844, 845, 209 N.C. 
828. 

Compensation for death see the C. 
J.S. title Workmen’s Compensation 
Acts § 321, also 71 C.J. p 853-8D5. 

63. Cal.—Marsh v. Industrial Acci¬ 
dent Commission of California, 18 
P.2d 933. 936, 217 Cal. 338, 86 A. 
L.R. 563. 

Compensation for disabillly see the 
C.J.S. title Workmen's Compensa¬ 
tion Acts S 296, also 71 C.J. pp 
813-817. 

64. Black L..D. 

65. A maxim meaning “The de¬ 
fault of one ouffht to be compensated 
by the default of the other."—^Adams 
Gloss., cltlner Bracton fol 330. 

66 . Wash.—Pacific Telephone & Tel- 


ojrraph Co. v. Hennoford, 81 P.2d 
786, 790. 

6T. Ohio. — Knimer v. Cleveland, 
etc.. R. Co., a Ohio SI. 140, 155. 

68. Tex.—Texas & N. O. Ry. Co. v. 
New. Clv.App., 95 S.W.2d 3 70. 176. 

69. Neb.—State v. Sheldon, 111 N. 
W. 372. 78 Neb. 552, 555. 

70. Ala.—l..oulHville. etc.. R. Co. v. 
Elliott, 52 So, 28. 166 Ala. 419, 
426. 

71. N.J.—Giroud v. Andryshowich, 
139 A. 898. 899. 6 N.J.Misc. 4 7. 

72. U.S.—Cahn v. Commissioner of 
Internal Revenue, O.C.A., 92 P.2d 
674, 676. 

73. U.S.—Commissioner of Internal 
Revenue v. John Thatcher & Son, 
C.C.A., 76 F.2d 900. 902—Broderick 
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V. Ander.son. D.C.N.Y., 23 F.Supp 
488, 492. 

D.C.—Hinrichs v. IlelverinK', 95 
2d 117, 118, 68 App.n.C. 206. 

74. Wash. — Paeifie Telephone &. 
TeleKmph Co. v. Hennoford, 83 P. 
2d 786, 790. 

75. Adams Olos.s. 

76. Black L.D.. citlnff IUr. 16, 2; 
Inst. 4, 6, 30, ,39. and 3 Dlackstoiie 
Comm, p 305. 

77. Adams Clow.s. 

78 Ciil —Conan I v. Conant, 10 Cal. 

249. 2.55, 70 Am.l) 717. 

12 C,.J. p 229 note 24 la]. 

See also the (T.J.S. title Divorce fi 

67. and 19 C.J. p 93 note 77-p 96 
note 12. 

79. Adams Gloss. 

80. A maxim meaninfi: “A compensa- 



COMPENSATION 


16 C.J.S. 


OOMPENSATION. The term etymologically sug¬ 
gests the image of balancing one thing against an¬ 
other, its primary signification being equivalence, 
and its secondary and more common meaning some¬ 
thing given or obtained as an equivalent.*^ It 
varies in its meaning depending on the words and 
the subject matter in connection with which it is 
used;*^ and it has been said that, as sometimes 
used, it is a somewhat misleading term, and is made 
use of only because there is no other word more 
nearly expressing the thought of the law which per¬ 
mits recovery for an imponderable and intangible 
thing for which there is no equivalent in terms of 
money.** The term “compensation” in law applies 
primarily to a transaction between two or more 
persons and does not enter into, or arise from, a 
unilateral transaction, purpose, or policy of one 
X)erson alone in the prosecution of his individual 
enterprise or undertaking;*^ and as commonly un¬ 
derstood, it carries with it the idea of making whole, 
or giving an equivalent or substitute of equal value, 
and, therefore, it has been said, there can be no 
comparative degrees of compensation, whether de¬ 
nominated “reasonable” or “unreasonable.”** It 
has been said that “compensation” connotes the use 
of money,*® implies an accruing benefit in form of 
an anticipated or prospective profit,*'^ a benefit con¬ 
ferred,** a consideration,** a definite benefit, either 


absolute or contingent,*® a specific cash payment or 
its equivalent*^ in the form of security or obliga¬ 
tion which in reasonable certainty will produce pay¬ 
ment with due promptness;** and that, while it 
involves the idea of payment, something more than 
the mere assessment or fixing of value,** it is not 
limited to the actual handing over of a definite 
material payment,*^ but imports a recompense or 
equivalent to one party and has no relation to any 
advantage to the other.** “Compensation” has been 
held not to imply necessarily an immediate pay¬ 
ment,*® an immediate or direct return,*7 a trans¬ 
fer, a bestowal, or a parting with some thing,** nor, 
in particular connections, insurance** nor the pay¬ 
ment of a cash fare or its equivalent.^ 

In the sense of an act, the word has been defined 
as meaning an act which a court orders to he done, 
or money which a court orders to be paid, by a 
])erson whose acts or omissions have caused loss or 
injury to another, in order that thereby the person 
damnified may receive equal value for his loss, or 
be made whole in respect of his injury; the giving 
back an equivalent in either money, which is but 
the measure of value, or in actual value otherwise 
conferred; indemnification, making amends, pay¬ 
ment of damages, or the rendering of an equivalent 
in value or amount.* 


tlon or balancing of accounts is a 
division or distribution of a debt and 
credit between themselves, i. e., of 
what is owing and of a loan,"— 
Adams Gloss., citing Paulus Pig. 
xxiv 3 fr 15 5 

81. Cal.—Hughson Condensed Milk 
Co. V. State Board of lilqualization, 

73 P.2d 290. 292, 23 Cal.App.2d 281, 
quoting Corpus Juris —City of Sac¬ 
ramento V. Industrial Accident 
Commission of California, 240 P. 
792. 794, 74 Cal.App. 386. quoting 
Corpus Juris. 

12 C.J. p 231 notes 43—45., 

SimilMTlj szpressed 

"It means the balancing of things 
against each other; the balancing of 
beneflts against loss and damage."— 
Wilson V. Greenville County, 96 S.B. 
801. 303. 110 S.C. 321. 

88 . Cal.—^Weigle v. City and County 
of San Francisco. 72 P.2d 902, 904, 
23 Cal.App. 274—City of Sacramen¬ 
to V. Industrial Accident Commis¬ 
sion of California. 240 P. 792, 794, 

74 Cal.App. 886, citing Corpus Ju¬ 
ris. 

▼srious applicatioms 

"Compensation may be made for 
services, and then it is a salary; it 
may be made for labor, and then 
It is termed *wages.* It may be 
made for injuries to person or prop¬ 
erty. and then it is called 'damages/ 


It may be msde to one for expenses 
incurred incident to an undertaking, 
and then It might be appropriately 
called a ‘reimbursement.' "—State v. 
Billheimer, 96 N.B 801, 804, 178 Ind 

83. 

83. Iowa.—Stut.sman v. Des Moines 
City Ry. Co.. 3 63 N.W. 680, 685, 180 
Iowa 524. 

84. Ky.—^Kroger Grocery &. Baking 
Co. V. City of Cynthiana, 42 S.W.2d 
904, 906, 240 Ky. 701, citing Corpus 
Juris. 

85. Mo. — Jablonowski v. Modern 
Cap Mfg. Co., 279 S.W. 89, 95, 312 
Mo. 173. 

A payment which adequately re¬ 
munerates 

"The etymology and exact meaning 
of the word ‘compensation’ connotc.s 
^Equivalency, that is to say, a pay¬ 
ment which adequately remunerates, 
makes amends for a wrong done, or 
pays for a service rendered."—^Ker- 
stetter v. Elfman, 192 A. 663, 665, 
327 Pa. 17. 

86. Wis.—dAngelo v. Railroad Com¬ 
mission, 217 N.W. 670. 673. 194 
Wis. 643. 

12 C.J. p 230 note 86. 

87. Cal.—Jenkins v. National Paint 
& Varnish Co.. 61 P.2d 780, 783. 17 
Cal.App.2d 161. 
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8& Pa.—^Kerstetter v. Elfman, 192 
A. 663, 664, 327 Pa. 17. 

89. U.S.—Schumacher v. U. S., Ct. 
Cl., 66 F.2d 1007, 1031. 

90. Cal.—Haney v. Takakura, 37 P. 
2d 170, 173, 2 Cal.App. 1. 

91. Cal.—Jenkins v. National Paint 
& Varnish Co., 61 P.2d 780, 782, 17 
Cal.App.2d 161. 

98. N.H.—Goodrich Falls Electric 
Co. v. Howard, 171 A. 761, 766. 86 
N.H. 512. 

93. N.Y.—People v. Travis, 119 N.E. 
437. 441, 223 N.Y. 160. 

94. Pa.—Kerstetter v. Elfman, 192 
A. 663, 664, 327 Pa. 17. 

95. XI.S.—Olson v. U. 8., C.C.A. 
Minn., 67 F.2d 24. 29. 

98. N.H.—Goodrich Falls Electric 
Co. V. Howard, 171 A. 761. 766, 86 
N.H. 612. 

97. Cal. — Jenkins v. National Paint 
& Varnish Co.. 61 P.2d 780. 783. 
37 Cal.App.2d 161. 

98i Cal.—Crawford v. Foster, 293 P. 
841, 842, 110 Cal.App. 81. 

99. N.H.—^Perreault v. Allen Oil 
Co.. 179 A. 366, 870, 87 N.H. 306. 

1. Cal. — Crawford v. Foster, 298 P. 

841. 842, 110 Cal.App. 81. 

8 . Cal.—Hughson Condensed Milk 
Co. V. State Board of Equalization, 
78 P.2d 290, 292» 28 Cal.App.2d 281. 



15 C.J.S. 


COMPENSATION 


In the sense of the thing given, it has various sig¬ 
nifications, depending on the context and circum¬ 
stances of its use, and has been defined in general 
as meaning a consideration the consideration or 
price of a privilege purchased;^ an equivalent, 
recomjiense, or remuneration;5 pay;® payment for 
value in money a recompense or reward for some 
loss, injury, or service, especially when it is given 
by statute;® that return which is given for some¬ 
thing else.® More specifically, with reference to in¬ 
jury or loss, “compensation” has been defined as 


meaning amends;^® an equivalent given for prop¬ 
erty taken or for an injury done to another, or an 
equivalent in money for a loss sustained re¬ 
imbursement remuneration for the injury direct¬ 
ly and proximately caused by a breach of contract 
or duty; remuneration or satisfaction for injury or 
damage of every description; that which is neces¬ 
sary to restore an injured party to his former po¬ 
sition that which compensates for loss or pri¬ 
vation;^^ that which makes good the lack or vari¬ 
ation of something else;^® that which is received 


quoting Oorpns Juris —City of 
Sacramento v. Industrial Accident 
Commission of California. 240 P. 
792, 794, 74 Cal.App. 386, quoting 

Corpus Juris. 

Ohio.—Kramer v. Cleveland, etc., R. 

Co., 5 Ohio St. 140. 155. 

Pa.—TiOng V. Harrisburg & P. R. Co., 
19 A. 39. 40. 126 Pa. 143. 

Similarly expressed 

"Giving an equivalent or .substi¬ 
tute of equal value, or making 
whole."—Black L.D. 

3. Cal.—Searcy v. Grow, 15 Cal. 117, 
123—Hughson Condensed Milk Co. 
V. State Board of Equalization, 73 
P.2d 290, 292, 23 Cal.App 2d 281. 
quoting Corpus Juris— Crawford 
V. Poster. 293 P. 841. 842, 110 Cal 
App. 81—City of Sacramento v. 
Industrial Accident Commission of 
California. 240 P. 792, 794, 74 Cal. 
App. 386, quoting Corpus Juris. 

4. Cal.—Hugh.son Condensed Milk 
C''o. V. State Board of Equalization, 
73 P.2d 290, 292, 23 Cul.App.2d 281, 
quoting Corpus Juris —City of Sa¬ 
cramento V. Industrial Accident 
Commission of California, 240 P. 
792. 794, 74 Cal.App. 386, quoting 
Corpus Juris. 

I’a.—Gilmore v. Pittsburg, Virginia 
& Charleston R. Co., 104 Pa. 275, 
281. 

B. U.S.—Olson V. U. S., C.C.A.Mlnn., 
67 F.2d 24, 29. 

Ark.—Coca-Cola Bottling Co. of Ar¬ 
kansas V. Cordell, 76 S W.2d 307, 
308, 189 Ark. 1132—Mi.s.sourl Pac. 
R. Co. V. Rcmel, 48 S.W.2d 548. 
552, 185 Ark. 598. 

Cal.—Haney v. Takakura, 37 P.2d 
170, 172, 2 Cal.App.2d 1—Crawfonl 
V. Foster, 293 P. 841, 842, 110 Cal. 
App. 81. 

N.H.—Perreault v. Allen Oil Co., 179 
A. 366. 370, 87 N.H. 306. 

Ohio.—Austin Co. v. Brown. 167 N. 

E. 874, 876, 121 Ohio St. 271. 

Pa.—Herb v. Hallowell, 154 A. 582, 
584, 304 Pa. 128. 

Similarly expressed 

(1) “A recompense given for a 
thing received." 

C®-!-—City of Sacramento v. Indus¬ 
trial Accident Commission of Cali¬ 
fornia, 240 P. 792, 794, 74 Cal.App. 
386, quoting Corpus Jdrls. 


Va.—James River & Kanawha Co. v. 
Turner, 9 Leigh 313, 340, 36 Va. 
313. 340. 

(2) "A recompense in value."— 
Hughson Condensed Milk Co. v. 
State Board of Equalization. 73 P. 
2d 290, 292, 23 Cal.App.2d 281, quot¬ 
ing Corpus Juris —City of Sacramen¬ 
to V. Industrial Accident Commis¬ 
sion of California, 240 P. 792, 794, 
74 Cal.App. 386, quoting Corpus Ju- J 
ris. 

12 C.J. p 230 note 36. 

(3) "Recompense regarded by way 
of compensation, that i.s a return 
that la worth while.”—Jenkins v. Na¬ 
tional Paint & Varnish Co., 61 P.2d 
780. 782. 17 Cal.App.2d 161. 

6. Wash.—Slate v. Clausen, 253 P. 
805, 807, 142 Wash. 450. 

7. N.H.—Goodrich Falls Electric Co. 
V. Howard, 171 A. 761, 765, 86 N. 
H. 512. 

8 . Cal.—Hughson Condensed Milk 
Co. V. State Board of Equalization, 
73 P.2d 290, 292, 23 Cal.App.2d 281, 
quoting Corpus Juris —City of Sa¬ 
cramento V. Industrial Accident 
Commission of California, 240 P. 
792. 794. 74 Cal.App. 386, quoting 
Corpus Juris. 

N.Y.—Holley v. Mt. Vernon, 126 N. 
Y.S. 460, 461. 141 App.Div. 823. 

9. Cal.—Searcy v. Grow, 15 Cal. 117, 
123—Hughson Condensed Milk Co. 
V. State Board of Equalization, 73 
P.2d 290, 292, 23 Cal.App.2d 281, 
quoting Corpus Juris —Crawford v. 
Foster, 293 P. 841, 842, 110 Cal. 
App. 81—City of Sacramento v. 
Industrial Accident Commis.sion of 
California. 240 P. 792, 794. 74 Cal. 
App. 386. quoting Corpus Juris. 
**The tsxt in 12 Corpus Juris p 229 

gives a comprehensive definition of 
the word ‘compensation,’ and the 
gist of all of it is almost if not en¬ 
tirely synonymous with ’considera¬ 
tion.’ It is so expressed in that text, 
and the predominating idea running 
throughout the definition as given in 
the text is that ’compensation’ is an 
equivalent given by one to another 
as a quid pro quo for an injury done, 
or for property taken from another, 
or for property sold accompanied 
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With a change of possession and ti¬ 
tle; all of which indicates that the 
true legal definition of ’compensa¬ 
tion’ is ’that return which is given 
for something else.’ ’’—Kroger Gro¬ 
cery & Baking Co. v. City of Cynthi- 
ana, 42 S.W.2d 904, 906, 240 Ky. 701. 
Similarly expressed 

"A return which may make it 
worth the other’s while."—Jenkins 
V. National Paint & Varnish Co., 61 
P.2d 780, 782, 17 Cal.App.2d 161— 
Crawford v. Foster, 293 P. 841, 842, 
110 Cal.App. 81. 

10. Cal.—Haney v. Takakura, 37 P. 
2d 170, 172, 2 Cal.App.2d 1—Craw¬ 
ford V. Foster, 293 P. 841, 842, 110 
Cal.App. 81. 

Pa.—Herb v. Hallowell, 154 A. 582, 
584, 304 Pa. 128. 

11. Cal.—Hughson Condensed Milk 
Co. V. State Board of Equalization, 
73 P.2d 290, 292, 23 Cal.App.2d 281, 
quoting Corpus Juris —City of 
Sacramento v. Industrial Accident 
Commission of California, 240 P. 
792, 794, 74 Cal.App. 386, quoting 
Corpus Juris. 

12 C.J. p 230 notes 29, 30. 

12. Ark.—Cone v. Garner, 3 S.W.2d 
1, 3, 175 Ark. 860. 

13. Cal.—Hughson Condensed Milk 
Co. V. State Board of Equalization, 
73 P.2d 290, 292, 23 Cal.App.2d 281, 
quoting Corpus Juris —City of 
Sacramento v. Industrial Accident 
Commission of California, 240 P. 
792, 794, 74 Cal.App. 386, quoting 
Corpus Juris. 

14h Ark.—Coca-Cola Bottling Co. of 
Arkan.«;as v. Cordell, 76 S.W.2d 
307, 308, 189 Ark. 1132—Missouri 
Pac. R. Co. V. Remel, 48 S.W.2d 
548, 552, 185 Ark. 598. 

Cal.—Haney v. Takakura, 37 P.2d 
170, 172, 2 Cal.App.2d 1—Crawford 
V. Foster, 293 P. 841, 842, 110 Cal. 
App. 81. 

15. Cal.—Haney v. Takakura, 37 P. 
2d 170, 172, 2 Cal.App.2d 1—Craw¬ 
ford V. Foster, 293 P. 841, 842, 110 
Cal.App. 81. 

Pa.—Herb v. Hallowell, 164 A. 682, 
584, 304 Pa. 128. 



COMPENSATION 


is o.J.a 


by one person from another in eztingruishm^nt of a 
claim formings the basis of a leg^al demand and, 
with reference to services, it has been described as 
a g:encric term, broad enough to embrace fees, pay, 
salary, or other remuneration and has been de¬ 
fined as meaAing money allowance payable to an 
employee;'** pay, payment made, or remuneration, 
for services rendered;'* remuneration or wages 
given to an employee or officer.*® 

In the civil, Scotch, and French law, "compensa¬ 
tion” has been defined as meaning recoupment; set¬ 
off.*' 

In criminal law, "compensation” has been defined 
as meaning recrimination.** 

Under particular circumstances, "compensation” 
has been held to include allowance for personal ex¬ 
penses,** commissions,*^ expenses,** fees,*® an hon¬ 
orarium,*'^ mileage or traveling expenses,*® pay¬ 
ments for services,** restitution or a balancing of 
accounts,*® salary,*' and "wages.”** Under other 
circumstances, it has been held not to include al- 
low-ance 1‘or official, as distinguished from purely 
personal, exjjenses,** allowances for traveling ex¬ 


penses,*^ personal and incidental expenses,*® quar¬ 
ters, or commutation of quarters,*® and repayment 
of expenditures allowable by law.*^ 

"Compensation,” with reference to railroad rates 
and rate-making see Carriers § 281, to damages gen¬ 
erally see the C.J.S, title Damages § 17, also 17 C.J. 
p 727 note 98-p 728 note 8, to the recovery of dam¬ 
ages in equity see the C.J.S. title Equity § 72, also 
21 C.J. p 142 note 60, to salvage see the C.J.S. title 
Salvage § 88, also 56 C.J. p 57 note 28--p 58 note 39, 
to workmen’s compensation, see the C.J.S. title 
Workmen’s Compensation Acts §§ 6-8, also 71 C.J. 
p 229 note 53-p 233 note 78; defined as a civil law 
term in set-off and counterclaim see the C.J.S. title 
Set-Off and Counterclaim § 9, also 57 C.J. p 368 
notes 39-47; and used specifically in other legal 
connections, see the particular titles throughout 
this work ns indicated in the Descriptive Word In¬ 
dex. 

Equivalent to or synonymous with: "Benefit” 
see Benefit 10 C.J.S. p 339 note 79, "commutation” 
as applied to punishments sec the C.J.S. title Par¬ 
dons § 1, "consideration,”** "damages,”** "emolu- 


16. Ky.—Kroger Gro<‘ery St Baking 
Co. V. City of Cyntkiana, 42 S.W. 
2(1 904. 90r>. 240 Ky. 701, citing 

Oorpns Xuria. 

17. Mo.—State ex rel. Emmons v. 
Parmer, 196 S.W. 1106, 1108, 271 
MO; 306. 

18. N.Y.—Martin v. Rudolph Wur- 
litzer Co., 293 N.Y.S. 106, 107. 249 
App.Div. 321. 

19. Cal.—Reynolds v. Reynolds, 68 
P.2d 660, 661, 14 Cal.App.2d 481. 

D.C.—Bevey v. Helvrring, 68 F.2d 
401, 403. 62 App.D.C. 354. 

S.C.—Scroggie v. Scarborough, 160 
S.E. 696, 599. 162 S.C. 218. 
Similarly expressed 

(1) “Ilemuneration for official 
Hcrvires performed, in whatever form 
or manner or at whatever periods the 
same may bo paid."—State ex rel. 
Emmons v. Farmer, 196 S.W. 1106, 
1108, 271 Mo. 306. 

(2) "Reward for, or compensation 
for official services."—Christopher- 
son V. Reeves, 184 N.W. 1016, 1019, 
44 S.D. 634. 

20. Ariz.—Olmsted v. Hesla, 211 P. 
689, 591, 24 Ariz. 646, quoting Cor¬ 
pus Juris. 

Cal.—City of Sacramento v. Indus¬ 
trial Accident Commission of Cali¬ 
fornia, 240 P. 792, 794, 74 Cal.App. 
386, quoting Corpus Juris. 

81. Black L..D. 

“Vhe meeting of two debts due by 
two parties, where the debtor in the 
one debt is the creditor in the other; 
that is to say, where one person is 


both debtor and creditor to anothers 
and therefore, to the extent of what 
is due to him, claims allowance out 
of the sum that he Is due."—Black 
B.D.. citing Bell D., and 1 Karnes 
Eq. pp 395, 396. 

82. Black L.D. 

83. S.C.—Scroggie v. Scarborough, 
160 S.E. 596, 600, 162 S.C. 218. 

84L Ala.—Slate v. Henry, 139 So. 

278, 281, 224 Ala. 224. 

86 . Ark.—Cone v. Garner, 3 S.W.2d 
1, 3, 175 Ark. 860. 

Ill.—People ex rel. City of Peoria 
V. Weston, 193 N.E. 487, 489, 358 
111. 610. 

Utah.—Higgins v. Glenn, 237 P. 613, 
614, 66 Utah 406. 

12 C.J. p 231 note 46 fb]. 

86 . Ala.—State v. Henry, 139 So. 

278, 281, 224 Ala. 224. 

Ark.—Cone v. Garner, 3 S.W.2d 1, 
3, 176 Ark. 860. 

Mo.—State ex rel. Emmons v. Farm¬ 
er, 196 S.W. 1106, 1108, 271 Mo. 306. 
12 C.J. p 231 note 46 [c]. 

As including fss of lawyer or doctor 
Cal.—Reynolds v. Reynolds. 68 P.2d 
660, 661, 14 Cal.App.2d 481. 

27- U.S.—Bogardus v. Helvering, C. 
C.A., 88 F.2d 646, 649. 

88 . Colo. — Leckenby ▼. Post Print¬ 
ing & Publishing Co., 176 P. 490, 
492, 65 Colo. 443. 

89. Ill.—People ex rel. City of Pe¬ 
oria v. Weston, 193 N.E. 487, 489, 
358 Ill. 610. 

Wash.—State v. Clausen, 268 P. 806, 
807, 142 Wash. 460. 
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90. Wash.—State v. Clausen, supra. 
31. Ala.—State v. Henry, 139 So. 

278, 281, 224 Ala. 224. 

Ark.—Cone v. Garner, 3 S.W.2d 1, 
3, 175 Ark. 860. 

Cal.—Reynolds v. Reynolds, 68 r.2d 
660, 661. 14 Cal.App.2d 481. 

Mo.—State ex rel. Emmons v. Farm¬ 
er, 196 S.W. 1106, 1108, 271 Mo. 
306. 

12 C.J. p 231 note 46 fc]. 

38. Ohio.—Austin Co. v. Brown, 167 
N.E. 874, 876, 121 Ohio St. 271. 

33. Mo.—Macon County v. Williams, 
224 S.W. 836, 284 Mo. 447. 

S.C.—Scroggie v. Scarborough. 160 S. 

E. 696, 600. 162 S.C. 218. 

S.D.—Chrlstopherson v. Reeves, 184 
N.W. 1016, 1019, 44 S.D. 634. 

Tenn.—Slate ex rel. Weldon v. 
Thomason. 221 S.W. 491, 494, 142 
Tcnn. 536. 

12 C.J. p 231 note 46 [b]. 

34. S.D.—Clark v. Board of Com’rs 
of Clark County, 267 N.W. 138, 140, 
138 S.D. 417. 

35. N.Y.—People v. Chapman, 122 N. 
E. 240, 226 N.Y. 700. 

30L U.S.—Jones v. U. S., 60 Ct.CI. 
552, 564. 

37. S.D.—Chrlstopherson v. Reeves, 
184 N.W. 1015, 1019, 44 S.D. 634. 

38. Ky.—^Kroger Grocery & Baking 
Co. V. City of Cynthlana, 42 S.W. 
2d 904, 906, 240 Ky. 701. 

39. N.H.—Perreault v. Allen Oil Co., 
179 A. 366, 870, 87 N.H. 806. 

N.T.— Banner Milling Go. v. State, 
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ment,”^® "indemnity,”^ ^ ‘‘just compensation,”^* 
*'pay,”^* "price,"recompense,”^® "salary,”^® "sat¬ 
isfaction,”^ 7 ‘<set-off” see the C.J.S. title Set-Off and 
Counterclaim § 10, also 57 C.J. p 369 note 63, 
"wages,”^8 and "worth.”^® 

Compared with: "Charity,” "indemnity,” "insur¬ 
ance,”®® "emolument,”® 1 "fees,”®* "gift,”®* “pen¬ 
sion” see the C.J.S. title Pensions § 1, also 48 C.J. 
p 785 note 4, and "worth.”®^ 

Distinguished from: "Actual cost” see Actual 1 
C.J.S. p 1440 note 1, "average weekly earnings,”®® 
"benefit” see 10 C.J.S. p 339 note 81, "damages,”®® 
"expenses of public ofiicers,”®^ "fees,”®* "gain,”®® 
"gift,”®® "gratuity,”®l "hire,”®* "indemnity” see the 
C.J.S. title Indemnity § 3, also 12 C.J. p 230 note 33 
[a], "pension” see the C.J.S. title Pensions § 1, also 


48 C.J. p 785 note 4, "profits,”®* "reimbursement,”®® 
"salary,”®® "set-off” see the C.J.S. title Set-Off and 
Counterclaim jj 10, also 57 C.J. p 369 note 65, and 
"wages.”®® 

Extra compensation. A compensation in addition 
to, in excess of, or larger than the compensation 
prescribed by law or settled by contract, or one the 
payee is not entitled by law to demand, nor the 
payer obliged to pay.®^ Extra compensation is such 
not merely because it is greater or less than the 
contract, but properly because it is outside the con¬ 
tract.®® The term has been held to refer to addi¬ 
tional payment for services performed,®® or servic¬ 
es furnished outside the contract requirements.*^® 

As payment for extra work under building con¬ 
tracts see the C.J.S. title Contracts § 371, also 9 


148 N.E. fi68, 671. 240 N.Y. 5.3.1. 41 
A.UR. 1019. 

Trnn.—Paulkn<‘r v. City of Nashville, 
285 S.W. 39. 43. 154 Tenn. 14.5. 

See the C.J.S. lilies r)amageH § 1, 
al.so 17 C..T. p 710 note 1, and Kini- 
nenl Domain 8 96, also 20 C.J. p 
642 note 80. 

40. S.D.—Chrlstopheraon v. Reeve.s, 
184 N.W. 1016, 1019, 44 S.D. 634. 

41. Maas.—Proctor t. Dillon, 129 N. 
E. 265, 269, 236 Mass. 538. 

42. Ohio.—State ex rel. Steubenville 
Ice Co. V. Merrell, 189 N E. 116, 127 
Ohio St. 453. 

43. S.D.—Chri.stopheraon v. Reeves, 
184 N.W. 1015, 1019, 44 S.D. 634. 

44. N.Y.—Hudson Iron Co. v. Alger, 
54 N.Y. 173, 177. 

49 C.J. p 1346 note 61. 

Difference not commonly appreciable 
"We believe that only a philologist 
would appreciate the difference be¬ 
tween the word ‘compensation’ and 
the word ‘price’ or ‘worth.’ ’’--Herb 
V. Hallowell, 154 A. 582, 584, 585, 304 
Pa. 128. 

45. Pa.—Herb v. Hallowell, supra. 

46. Cal.—Martin v. Santa Barbara 
County, 38 P. 687, 689, 105 Cal. 208, 
212—Reynolds v. Reynold.s, 58 P. 
2d 660, 662, 14 Cal.App.2d 481. 

Ohio.—State ex rel. De Chant v. Rei¬ 
ser, 14 N.E.2d 360, 133 Ohio St. 429. 
S.C.—Scroggie v. Scarborough, 160 S. 

E. 596, 599. 162 S.C. 218. 

S.D.—Christophenaon v. Reeves, 184 
N.W. 1016, 1019, 44 S.D. 634. 

Utah.—Higgins v. Glenn, 237 P. 513, 
615. 66 Utah 406. 

Wis.—Angelo v. Railroad Commis¬ 
sion, 217 N.W. 670, 573. 194 Wis. 
643. 

12 C.J. p 231 notes 46 [a], [b]—54 
C.J. p 1123 note 57. 

47- Pa.—Herb v. Hallowell, 154 A. 

682, 584. 804 Pa. 128. 

46. Cal.—City of Sacramento v. In¬ 
dustrial Accident Commission of 


California. 240 P. 792, 794, 74 Cal. 
App. 386. 

Mo Bovard v. Kansas City, S. & M. 
Ry. Co., 83 Mo.App. 498. 601. 

49. Pa.—Herb v. Hallowell, 154 A. 
582, 585. 304 Pa. 128. 

BO. Ohio.—Austin Co. v. Brown, 167 
N.E. 874, 876, 121 Ohio St. 271. 

See al.so the C.J.S. titles Charities § 
1. Indemnity fi 3, and Insurance 
§ 1 . 

61. AVyo.—Taxpayers’ League of 

Carbon County v. McPherson, 64 
P.2d 897. 903. 49 Wyo. 251, 106 A. 
L.R. 767. 

52. Ill.—I’eople ex rel. City of Peo¬ 
ria V. Weston, 193 N.E. 487, 489. 
358 Ill. 610. 

63. U.S.—Simpkinson v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
89 F.2d 397, 398—Bogardus v. Hel- 
venng, C.C.A., 88 K2d 6-16, 618. 

See also the C.J.S. title Gifts § 1, and 
28 C.J. p 620 note 1. 

54. Pa.—MfLane v. Pitt.sburg Rys. 
Co., 79 A. 237, 238, 230 Pa, 29. 

55. Iowa.—Alrnquist v. Shenandoah 

Nurseries, 254 N.W. 35, 42, 218 

Iowa 724, 94 A.L.R. 573. 

66. Tenn.—Faulkner v. City of 

Nashville, 286 S.W. 39. 43, 154 

Tenn. 146. 

Va.—City of Alexandria v. McClary, 
188 S.E 168, 161, 167 Va. 199. 

See the C.J.S. titles Damages 4 1, 
also 17 C.J. P 710 note 1, and Emi¬ 
nent Domain, § 96, also 20 C.J. p 
642 notes 81. 82. 

67. S.D.—Chrlstopherson v. Reeves, 
184 N.W. 1015. 1019, 44 S.D. 634. 

Tenn.—State ex rel. Weldon v. 

Thomason, 221 S.W. 491, 494. 142 

Tenn. 636. 

66. Pla.—State v. Watkins, 102 So. 
347, 358, 88 Fla. 392. 

Ill.—^People ex rel. City of Peoria 
V. Weston, 193 N.E. 487, 489. 858 
Ill. 610. 


55. Ky.—Kroger Grocery & Baking 
Co. v. City of Cynihiana. 42 S.W. 
2d 904, 906, 240 Ky. 701. citing 

Oorpni Juris. 

60. U.S.—Schumacher v. U. S., Ct. 
Cl., 55 F.2d 1007. 1011. 

See also the C.J.S. title Gifts fi 1, 
and 28 C.J. p 620 note 1. 

61. Vu.—City of Alexandria v. Mc¬ 
Clary, 188 S.E. 158, 161, 167 Va. 
199. 

62. N.M.—Rountree v. State Corpo¬ 
ration Commission, 56 P.2d 1121, 
1122, 40 N.M. 152. 

63. III.—Commercial League Assoc. 
V. People, 90 111. 166, 173. 

Ky.—Kroger Grocery & Baking Co. 
V. City of Cynthiana. 42 S.W.2d 
904, 906, 240 Ky. 701, citing Corpus 
Juris. 

64. N.Y.—Corn Exchange Bank 
Tru.st Co. V. Bankers Trust Co., 
197 N.E. 259, 260, 268 N.Y. 224. 

65. Ind.—Stale v. Billhelmer, 96 N. 
E. 801, 804, 178 Ind. 83, 92. 

Pa.—Commonwealth v. Butler, 99 Pa. 
535. 542. 

66. IT.S.—fiay v. Hudson Electric 
Power Co., C.C.N.Y., 178 F. 499, 
503. 

111.—Louis V. Industrial Commission, 
192 N.E. 212, 214, 357 HI. 309. 

67. Conn.—McGovern v. Mitchell, 63 
A. 433. 441, 78 Conn. 636. 

Similarly expressed 

“Compensation In addition to that 
allowed by law or contract.’’—Dallas 
County V. Lively, 167 S.W. 219, 220, 
106 Tex. 364. 

68. Tex.—Dallas Couity v. Lively, 
supra. 

Wis.—Carpenter v. State, 39 Wis. 
271, 284. 

09. N.Y.—Hammitt v. GaynoiN 144 
N.Y.S. 123. 126. 

7a Mass.—Library Bureau v. Loth- 
rop Pub. Co., 62 N.E. 380, 180 
Mass. 372, 873. 
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C.J. p 839 note 15-p 853 note 33, p 908 note 74-p 
910 note 2, extra compensation to public officers aft¬ 
er service rendered see the C.J.S. title Officers § 96, 
also 46 C.J. p 1027 note 3, and extra pay to officers, 
or enlisted men, in the army and navy see the C.J.S. 
title Army and Navy § 20 c and § 31 e. 

Other phrases: ^‘Additional compensation*' see 
Additional 1 C.J.S. p 1459 note 94, “additional sal¬ 
ary or compensation,”*^ 1 “adequate compensation” 
see Adequate 1 C.J.S. p 1463 note 35, “agreement 
for or award of compensation” see Award 7 C.J.S. 
p 1311 note 61, “any compensation for more than 
forty days of any one session,”*^ 2 <<avrard of com¬ 
pensation,” “award providing for compensation in 
installments,” “awards compensation,” and “awards 
of compensation,” see Award 7 C.J.S. p 1312 notes 
67, 73, 82, 87, “bar to compensation,”73 “claim for 
compensation” see Claim 14 C.J.S. p 1187 note 26, 
“compensation and excess fecs,”^^ “compensation 


be awarded” see Award 7 C.J.S. p 1312 note 96, 
“compensation due,”*^® “compensation . . . for 

acting as Trustee,”*^® “compensation for ex officio 
services,”*^^ “compensation ‘for hire,* “compen¬ 
sation for his services as executor,”*^® “compensa¬ 
tion for lands . . . appropriated,”®® “compen¬ 

sation for personal services,”®^ “compensation for 
personal services actually rendered,”®^ “ ‘compen¬ 
sation* for property taken,” see the C.J.S. title Em¬ 
inent Domain § 96, also 20 C.J. p 641 note 78-p 
642 note 82, “compensation for services,**®® “com¬ 
pensation for the cost of driving his automobile,**®^ 
“compensation for the death of an employee,**®® 
“compensation . . . increased or diminished,**®® 

“compensation, insurance, and maintenance and 
support allowance,**®*^ “compensation or benefits,**®® 
“compensation or damages,**®® “compensation or 
damages for or on account of the appropriation,**®® 
“compensation or profit,’*®^ “compensation, perqui- 


71. Ill.—Cummings v. Smith. 13 N. 
E.2d 69, 72. 368 Ill. 94. 

72. S.C.—Scroggie v. Scarborough. 
160 S.E. 596, 599. 162 S.C. 218. 

73. Ga.—Western Union Telegraph 
Co. V. Smith. 178 S.E. 472, 474, 50 
Ga.App. 585. 

74. Tex.—Anderson County v. Hop¬ 
kins, Civ.App., 187 S.W. 1019, 1020. 

75. Tarious ueaiiiiLga 
“Compensation due under an act 

may be a payment presently owing, 
or one to become due in the future, 
or one already made, but made be¬ 
cause due, 1. e., nequired or com¬ 
manded.”—Suruce v. Danna, 161 N. 
E. 315, 816, 248 N.Y. 18. 

76. Sspensea not iaclnded 

“The word ‘compensation’ In that 
instrument does not include expenses 
and disbursements incurred upon 
this accounting."—Corn Exchange 
Bank Trust Co. v. Bankers Trust Co., 
197 N.E. 259, 260. 268 N.Y. 224. 

77. Tex.—Anderson County v. Hop¬ 
kins, Civ.App., 187 S.W. 1019, 1020. 

78. N.M.—Rountree v. State Corpo¬ 
ration Commission, 56 P.2d 1121, 
1122, 40 N.M. 152. 

79. S.C.—In re Nornis’ Estate, 160 
S.E. 693, 696. 163 S.C. 203. 

80l N.Y.—People ex pel. Palmer v. 
Travis, 119 N.E. 437, 440, 223 N.Y. 
150. 

81. U.S.—Bogardus v. Commissioner 
of Internal Revenue. 58 S.Ct. 61, 
64, 65, 66, 302 U.S. 34, 82 L.Ed. 32 
—General Outdoor Advertising Co. 
V. Helvering, C.C.A., 89 F.2d 882, 
883—Bogardus v. Helvering, C.C. 
A., 88 F.2d 646, 648—Bass v. Haw¬ 
ley, C.C.A.Tex., 62 P.2d 721, 723— 
U. S. v. Vanderbilt, D.C.N.Y., 275 P. 
109, 110. 


Services to one who pays 

"What is meant by these words Is 
plainly service to another, for which 
the taxpayer is paid by th.at othci\“ 
—Trust Co. of Georgia v. Rose, D.C. 
Ga., 25 F.2d 997, 999. 

Payments for nse of name 

“On his retirement from the firm 
which he had headed and had evi¬ 
dently done much to build up, he ar¬ 
ranged for the continued use of his 
name and for definite payments to 
him from the earnings. Such pay¬ 
ments were distinctly personal in 
character. . . . They were 'com¬ 

pensation for personal service’ with¬ 
in the meaning of the statute.”— 
Emery v. Commi.saioner of Internal 
Revenue, C.C.A., 78 F.2d 437, 438. 
**Oift" compaxod and sometimes 
eqnlvaleut 

U.S.—Bogardus v. Ilelverlng, C.C.A., 

88 F.2d 646, 648. 

See also the C.J.S. title Gifts 5 1, 
and 28 C.J. p 620 note 1-p 621 note 
11 . 

88: U.S.—Taylor-Logan Co. v. White, 

C.C.A.Mas8., 65 F.2d 994, 995. 

83. U.S.—Simpkinson v. Commis¬ 
sioner of Internal Revenue, C.C.A., 

89 F.2d 397, 398. 

D.C.—Levey v. Helvering, 68 P.2d 
401, 402, 62 App.D.C. 354. 

N.Y.—Boyd v. Gorman, 52 N.E. 113, 
167 N.Y. 365, 367. 

PaymsiLts hy employer as oonstltut- 
lag 

Employer’s payment of income 
taxes assessable against employee, 
although entirely voluntary, held 
"compensation for services.”—Old 
Colony Trust Co. v. Commissioner of 
Internal Revenue, 49 S.Ct. 499, 504, 
279 U.S. 716, 78 L.Ed. 918. 

84. Cal. — Rogers v. Vreeland, 60 P. 
2d 686, 687, 16 Cal.App.2d 364. 
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85. U.S.—Pneiflf Employers’ Ins. Co. 
V. Pllbshury, D.C Cal., 14 F.Supp. 
156, 158. 

BS. S.D.—Swartz v. Kingsbury Coun¬ 
ty. 267 N.W. 140, 142—Clark v. 

Board of Com'rs of Clurk County, 
267 N.W. 138. 140. 

87. Ky—Arms* ('ommittee v. Arms, 
86 S.W.2d 542. 613, 260 Ky. 634— 
Department of Public Welfare, for 
Use and Benefit of Central Stale 
Hospital V. Allen, 74 S.W.2d 329, 
332, 255 Ky. 301. 

Va.—Arcese v. Commonwealth, 168 S. 

E. 465, 467, 160 Va. 116. 

88. Colo.—Indu.<^trial Commission v. 
Hammond, 236 P. 1006, 1008, 77 
Colo. 414. 

89. Va.—City of Alexandria v. Mc- 
Clnry, 188 S.E. 158, 161, 167 Va. 
199. 

9a Amoiint allowed by law 

"The words . . . mean no 

more than compensation or the 
amount allowed by law for the tak¬ 
ing of the property.”—Banner Mill¬ 
ing Co. v. State, 148 N.E. 668, 671, 
240 N.Y. 633, 41 A.L.R. 1019. 

91. Implies remnneratioa 

(1) " 'Compensation or profit’ 

. . . contemplates that the com¬ 

pensation or profit to be received 
from the occupation engaged in, or 
work done, shall, in a fair sense, be 
remunerative, and not merely nom¬ 
inal.”—Colovos v. Home Life Ins. 
Co. of New York, 28 P.2d 607, 609, 
83 Utah 401. 

(2) “The definitions also contem¬ 
plate that compensation shall be In 
a fair sense remunerative, and not 
merely nominal.”—Hamblin v. Equi¬ 
table Life Assurance Society of U. 
S., 248 N.W. 897, 899, 124 Neb. 841. 
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site or emoluments,“compensation previously 
awarded” see Award 7 C.J.S. p 3312 note 97, “com¬ 
pensation received from the United States by offi¬ 
cials or employees thereof,3 “compensation . . . 
shall not be increased,“comj)ensatioii 
shall not be reduced,”^^ “compensation to be 
paid,”^® “compensation to employes,”^^ “compensa¬ 
tion to injured employeea,”^^^ “compensation to the 
employee and his dependents,”**® “due coinpensa- 
tion,”l “extra compensation, fee, or allowance,”® 
“fair compensation,”® “fees, salary, or comjjcnsation 
for official services of officers of the United States,”^ 


“for compensation,”^ “for every mile traveled for 
compensation by the motor vehicles,”® “full compen- 
sation,”7 “gambled for compensation,”* “hire or 
compensation,”® “hire or compensation, cither di¬ 
rectly or indirectly,”^® “in addition to any other 
compensation,”^ 1 “incidental compensation,”^® “in¬ 
crease of salary or compensation,”^® “in lieu of all 
compensation or commissions,”!^ “insure the pay¬ 
ment of compensation,”!® “just compensation,”!® 
“may earn compensation,”!^ “operate a motor truck 
for hire or comj)ensation,”!* “operating for compen¬ 
sation,”!® “operating . . . for compensation a 


Implies substantial performance of 
work 

"The words . . . mean remun¬ 

eration for ofTort expended In ptT- 
formanre of work or conduct of 
business. The definitions conlcrii- 
plate the substantial dointiT of tho.se 
lhing:.s which are generally regarded 
as constituting performance of 
work and conduct of business, and 
not .simply the sporadic doing: of 
simple tasks, or the g:iving: attention 
to simple details incident to per¬ 
formance of work or conduct of busi¬ 
ness." 

Kan.—Maresh v. I’eoria Life Ins. Co.. 

29!) P. 934, 936, 133 Kan. 191 
Neb.—Tlamblin v. Equitable Lifi* As- 
sui. Soc. of U. S., 248 N.W. 397, 
399. 124 Neb. 841. 

92. Fixed expense allowance held 
not to constitute 

S.D.—State v. Reeves. 1S4 N.W. 993, 
996. 998. 44 S.D. 568. 

93. N.C.—Atlantic Coast Line U. Co. 
V. Maxwell. 178 S.K. 592, 593, 207 
N.C. 74 6. 

94. Cal.—Santa Barbara County v. 
Rucker, 170 I*. 860, 861, 35 Cal.App. 
676. 

95. Cal.—Weigle v. City and County 
of San Francisco, 72 P.2d 902, 903, 
23 C^al.App. 274. 

96. Use of money 

"Clearly, therefore, this . . . 

phra.se connotes the idea of the use 
of money."—Angrelo v. Railroad (Com¬ 
mission, 217 N.W. 570, 573, 194 Wis. 
643. 

97. Xore than money payments 

The phrase “may be fairly held 
to mean, not merely money payments 
to them but also providing: medical 
and surgical treatment and support 
for those who ordinarily look to the 
employ^ for support.”—Western Met¬ 
al Supply Co. V. IMllsbury, 156 P. 
491, 494, 172 Cal. 407, Ann.Cas.l917E 
390. 

98. “Payments to the special com¬ 
pensation fund” dlstlnfimished 

Minn.—Schmahl v. School Dist. No. 
12 of Pine County, 274 N.W. 168, 
169, 200 Minn. 294. 

99. Mich.—Munson v. Christie, 258 
N.W. 416, 417, 270 Mich. 94. 

15 C.J.S.—42 


1. Miss—King: V. Vicksburg, R., 

etc., Co., 42 So. 204, 88 Mi.ss. 456, 
117 Am.S.R. 749, 6 L..R.A..N.S., 

1036. 

N.Y.--T.angdon v. New York, 13 N. 
Y.S. 861, 866. 59 Hun 434 

2. S.C.—Seroggle v. Scarborough, 
160 S.K. 596, 599. 162 S.C. 218. 

3. Miss. — Ratliff v. Davis, 38 Miss. 
107. Ill, 112. 

4. U.S.—Archbald v. U. S., D.C.Pa.. 
217 F. 165. 167. 

5. Wash.—Elkin v. Schaaf, 63 I*.2d 
421, 424. 189 Wash. 42. 

6. Fla.—State ex rel. Five Transp. 
Co. V. Dee. 181 So. 179. 181. 

7. U.S.--U. S. V. Fisher. Wyo., 3 S. 
Cl. 154, 156, 109 U.S. 143, 27 L.EJ. 
885. 

S.(*^.—Wilson V. Greenville County, 96 
S.E. 301. 304, 110 S.C. 321. 

27 C..I. p 924 note 95. 

“When used to define damages re¬ 
coverable, w'O think the words 'full 
compensation’ mean simply ‘eompen- 
salion.’"—Texas & P. Ry. Co. v. Mc¬ 
Carty. 108 S.W. 764, 49 Tex.Civ.App. 
532. 533. 

8. “Operating . . . for compen¬ 
sation a game of craps” compared 

Ky.—Palmer v. Commonwealth, 41 S. 
W.2d 936. 938, 240 Ky. 175. 

9. N.M — Rountree v. State Corpora¬ 
tion Commission, 56 P.2d 1121, 
1122, 1123, 40 N.M. 152. 

10. Cal.—Ilughson Condensed Milk 
Co. V. State Board of Equalization, 
73 P.2d 290, 292, 23 Cal.App.2d 281. 

11. Ga.—Western Union Telegraph 
Co. v. Smith, 178 S.E. 472, 474, 50 
Ga.App. 585. 

12. Wis.—Klotz V. Pfister & Vogel 
Leather Co., 264 N.W. 495, 496. 220 
Wis. 57. 

13. Nev.—Crosman v. Nightingill, 1 
Nev. 323, 325. 

14. U.S.—U. S. V. Vanderbilt, D.C. 
N.Y., 275 F. 109, 110. 

15. Ga.—Western Union Telegraph 
Co. V. Smith, 178 S.E. 472, 474, 60 
Ga.App, 585. 

16. U.S.—U. S. V. New River Col¬ 
lieries Co., N.J.. 43 S.Ct. 565, 667, 
262 U.S. 341, 67 L.Ed. 1014. 
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N..T.—Butler Hard Rubber Co. v. 
Newark. 40 A. 224, 232. 61 N.J.Law 
32. 

Ohio.—Stale ex rel. Steubenville Ice 
Co. V. Merrell, 189 N.E. 116, 117, 
127 Ohio St. 453. 

S.C—Wilson V. Greenville County, 96 
S.E. 301, 304. 110 S.C. 321. 

20 C.J. p 641 note 78 [a]—36 C.J. p 
433 note 73. 

Phrass defined 

(1) "Equitable compensation."—IT. 
S. V. First Nat. Bank. D C.Ala., 260 
F. 299. 301, Ann.(^as.l918E 36. 

(2) "Reasonable and adequate 
compensation."—Erie County v. Fri- 
denberg, 117 N.E. 611, 612, 221 N.Y. 
389. 

(3) "Pull equivalent for the prop¬ 
erty taken."—Kanakanui v. U. S., 
Hawaii, 244 F. 923, 924, 157 C.C.A. 
273. 

(4) "Fair market value of the 
property taken."—National City Bank 
V. U. S. D.C.N.Y., 275 F. 855, 859. 
Used in a double sense 

"And I use that word 'just’ in a 
double sense, just in the sense of 
fairness; and, in the next place, just 
in the sense of limitation.—Just com¬ 
pensation . . . nothing less, noth¬ 

ing more."—Butler Hard Rubber Co. 
V. Newark, 40 A. 224, 232, 61 N.J.Law 
32. 

X7. N.Y.—Ryan v. Lawes, 278 N.Y.S. 
608, 609, 154 Misc. 572. 

18. Reward for hiring 

"Its close connection with the 
word ‘hire’ would seem to indicate 
that it was the intention and pur¬ 
pose in appropriating the word 'com¬ 
pensation' to refer to the reward re¬ 
ceived by the one who was hired 
from the one who hired him, and 
that it was not the Intention to 
broaden the true definition of 'com¬ 
pensation' so as to include all bene¬ 
fits, advantages, or profits that might 
accrue to one who operated his own 
trucks instead of hiring and com¬ 
pensating others to perform the 
same services.”—Kroger Grocery & 
Baking Co. v. City of Cynthiana, 42 
S.W. 904, 906. 240 Ky. 701. 

19. Wash.—Elkins v. Schaaf, 68 P. 
2d 421, 424, 189 Wash. 42. 



C0MPEN8AT10N--C0MPERT0BIUM 


16 C.J.S. 


game of crapB,”20 <<payment of compensation,”21 
“permit the filing of a claim for compensation,”22 
“perquisites of office or other compensation,”23 “per¬ 
son entitled to compensation,”24 “reasonable com- 
peiiaation,”25 “repayment of the amount paid by 
them as compensation,”2® “right to compensation,”27 
“salary, fees, or compen8ation,”23 “salary or com- 
pensation,”23 “same compensation,”3® “settlement 
agreement and award <if compensation bas<‘d there¬ 
on” see Award 7 C.J.S. p 1312 note 81, “s])ccial ad¬ 
ditional compensation,”® 1 “to pay and accept com¬ 
pensation,”32 “to pay direct the compensation,”3® 
“transportation for comptuisation,”®^ “weekly com¬ 
pensation,”35 “without giving compensation for such 
ride,”3® “without giving compensation therefor,”®7 
“without just and adequate compensation being first 
paid,”®® and “without just compensation;”39 also 
adjectively, “compensation award,”^^ “coni]iensation 
case,”^^ “compensation insurer who shall have paid 
a laivful claim,2 “compensation order,”^® “com¬ 
pensation order making an award,”^^ “compensation 
period” see the C.J.S. title Workmen’s CompeJisa- 


tion Acts §§ 326-327, also 71 C.J. p 862 note 34-p 
864 note 49, and “payments to the special compen¬ 
sation fund.”^5 

COMPEN8ATIO NE0E88ABIA E8T, QUIA IN- 
TEBE8T N08TBA P0Tin8 NON 80LVEBE, 
QUAM 80LUTUM EEPETEBE.^® 

COMPEN8ATOBY. As applied to, and descriptive 
of, damages generally see the C.J.S. title Damages 
§ 17, also 17 C.J. p 727 note 98-p 728 note 8, and as 
thus equivalent to “commensurate” see Commensu¬ 
rate ante p 249 note 57. 

GOMPEBENDINATIO. The adjournment of a 
cause, in order to hear the parties or their advo 
cates a second time; also a second hearing of the 
parties to a cause.^^ 

COMPERTOBIUM. In the civil law, a judicial in¬ 
quest made by delegates or commissioners to find 
out and relate the truth of a causc.^® It is also 
w'rittcn “compertorum.”^® 


20. Ky.—Palmer v. Commonwealth. 
41 S.W.L*d 93r,. 937. 240 Ky. 175. 

21. Wia.—Juton-Kelly Co. v. Indus¬ 
trial Commission of Wls<*onsin, 264 
N.W. 630, 632, 220 Wis. 127. 

22 . N.Y.—Davw v. Rust, 247 N.Y.S. 
30.9. 312, 231 App.DJv. 336. 

23. Wyo.—Taxpayers* League of 
Carbon County v. McPherson, 54 P. 
2d 897. 906, 49 Wyo. 251, 106 A.L. 
R. 767. 

24. Idaho.—State ex rel. Parsons v. 
Workmen’s Compensation Ex¬ 
change, 81 r.2d 1101, 13 02. 

25. Ark.—Morgan Engineering Co. 

V. Cache River Drain. Dist., 172 S. 

W. 1020. 1022, 115 Ark. 437. 

Kan.—Galloway v. Wesley, 73 P.2d 

1073, 1076, 146 Kan. 937. 

52 C.J. p 1185 note 72. 

reasonable compensation is 
meant such as will fairly compen¬ 
sate when the character effective¬ 
ness, and ability entering into the 
service are considered.”—Powell v. 
Foster, 44 A. 96, 97, 71 Vt. 160. 

2& Wis.—^Klotz V. Pflster & Vogel 
Leather Co.. 264 N.W. 495. 496,. 
220 Wis. 57. 

27. Wis.—Juton-Kelly Co. v. Indus¬ 
trial Commission of Wisconsin. 264 
N.W. 630, 632, 220 Wis. 127. 

28. Ala.—State v. Henry, 139 So. 
278, 281, 224 Ala. 224—Brandon v. 
Askew, 54 So. 605, 608, 172 Ala. 
160. 

28. N.T.—People v. York. 60 N.Y.S. 
795, 796, 29 Misc. 158. 

30. Mo.—Bates v. St. Louis, 54 S.W. 
439. 440. 153 Mo. 18. 77 Am.S.R. 
701. 


31. N.Y.—Martin v. Rudolph Wur- 
litzer Co.. 293 N.Y.S. 105, 107, 249 
App.Div. 321. 

32. Ga.—^Western Union Telegraph 
Co. v. Smith, 178 S.E. 472, 474, 50 
(ja.App. 585. 

33. Ga.—\A"estern Union Telegraph 
Co. V. Smith, supra. 

34. Fla.—State v. Lee. 181 So. 179, 
181—Cahoori v. Smith. 128 So. 632, 
634. 99 Fla. 1174. 

N.M.—Rcmntree v. Stale Corporation 
Commis.sion, 56 P.2d 1121, 1122, 40 
N.M. 162. 

35. Iowa.—Alinquist v. Shenandoah 
Nurseries, 254 N.W. 35. 42. 218 
Iowa 724, 94 A.L.R. 573. 

36. Pa.—^Kerstetter v. Elfman, 192 
A. 663, 664, 327 Pa. 17. 

37. Cal.—Jenkins v. National Paint 
& Varnish Co.. 61 I*.2d 780, 782, 17 
Cal.App.2d 161—Haney v. Taka- 
kura, 37 P.2d 170. 173, 2 Cal.App.2d 
1—Crawford v. Foster, 293 P. 841, 
842, 110 Cal.App. 81. 

**Wltlioat paying therefor” dlstin- 
gnlshed 

Cal.—Crawford v. Foster, 293 P. 841, 
842. 110 Cal.App. 81. 

33. Ga.—Athens Terminal Co. v. 
Athens Foundry & Machine Works, 
58 S.E. 891, 893. 129 Ga. 393. 

39. U.S.—Olson V. U. S., C.C.A.Minn., 

67 F.2d 24, 29. 

Mo.—Walther v. Warner, 25 Mo. 277, 
286. 

S.C.—Wilson V. Greenville County, 96 
S.E. 301, 303. 110 S.C. 321. 

Zmplles actual payment 

**Such compensation does not mean 

merely the right to secure a Judg¬ 
ment. The constitutional guaranty 
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of just compensation ... is not 
satisfied by the Judgment but only 
by payment of It.”—Eldred Drainage 
and Levee Dist. v. Wilcoxson, 6 N.E. 
2d 149. 151, 365 Ill. 249. 

40. “Ordinary debt” distinguished 
U.S.—Bowen V. Hockley, C.C.A.Md., 

71 F.2d 781, 783. 94 A.L.R. 866. 

41. N.H.—Perreault v. Allen Oil Co., 
179 A. 365, 370, 87 N.H. 306. 

48. Wis.—Klotz V. Pflster & Vogel 
Leather Co., 264 N.W. 495, 496, 220 
Wis. 57. 

43. U.S.-Crescent Wharf & Ware¬ 
house Co. V. Pillsbury, C.C.A.Cal.. 
93 F.2d 761, 764—Lea Mathew 

Shipping Corporation v. U. S. Em¬ 
ployees’ Compensation Commission, 
D.C.Wash., 56 F.2d 860, 861. 

Not restricted 

” *A compensation order’ . . . 

means any order relating to compen¬ 
sation, whether granting it or deny¬ 
ing it.”—Didier v. Crescent Wharf 
& Warehouse Co., D.C.Cal., 16 F. 
Supp. 91. 93, 

44i U.S.—Union Stevedoring Corpo¬ 
ration V. Norton, C.C.A.Pa., 98 P. 
2d 1012, 1017. 

45. Minn.—Schmahl v. School Dist. 
No. 12 of Pine County, 274 N.W. 
168, 200 Minn. 294. 

46. A maxim meaning ’'Compensa¬ 
tion. i. e., balancing accounts, is nec¬ 
essary because it is rather for our 
benefit not to pay than to repeat 
payment.” — Adams Gloss., citing 
Pomponlus Dig. xvi 2 fr 3, and 2 
Story Eq.Jur. { 1439. 

47. Black L.D. 

48. Black L.D. 

49. Adams Gloss. 
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COMPERVIT AD DIEM—COMPETENT 


GOMPEBUIT AD DIEM. Literally appeared 
at the day.”'*»® In practice, a plea in an action of 
debt on a bail bond that the defendant appeared at 
the day required.®^ 

COMPETE. To contend einulously, to contend in 
rivalry; to seek or strive for the same thing, posi¬ 
tion, or reward for which another is striving.^2 

As to particular persons, such as agents, corpo¬ 
rate directors or officers, and partncirs, engaging in 
a competing business sec respectively the C.»1.S. ti¬ 
tles Agency § I4.S, Corporations § 785, also MA C.J. 
p 121 note 69--p 122 note 77, and Partnersliip § 249, 
also 47 C.J. p 1024 note 27-p 1025 note 52. 

Parallel or competing line. The phrase is u.sed 
with respect to transportation, “competing” signi¬ 
fying a road complete and ready for operation 
implies a competing travel,but has been held not 
necessarily to apply to travel over parallel streets.®^ 

As applied to railroad location and leases or to 
contracts, combinations and consolidations of rail¬ 
roads see the C.J.S. title Railroads § 49, also 51 C.J. 
p 475 note 14-p 476 note 23, § 212, also 51 C.J. p 
753 note 41-p 754 note 58, § 227, also 51 C.J. p 770 
notes 4-15, and S 235, also 51 C.J. p 779 note 76-p 
780 note 4; and as to the questioning by a compet¬ 
ing carrier of the security required of a public sei’v- 
ice vehicle see the C.J.S. title Motor Vehicles § 113, 
also 42 C.J. p 715 note 35. 

Other phrases: “Competing company” see Com- 
pany ante p 648 note 6, “competing operators,”*'*® 
and “competing travel 


OOMPETENGIA. In Spanish law, according to Es- 
crichc, jurisdiction—the power of a judge or tri¬ 
bunal to take cognizance of a litigated cause. 

GOMPETENGY. It has been said that the word is 
of broad and varied application, that within the 
legitimate scope of its meaning as employed in the 
law, it embraces many attributes;*'*^ and that it is 
to be generally understood as implying mental ca¬ 
pacity ;*‘*® although in a particular connection, it 
has been held that more is required.®® In law, the 
word has been defined in general terms as meaning 
possessed of legal or rightful power.®! 

In French law, as applied to a court, it means its 
right to exercise jurisdiction in a particular casc.®^ 

As used in referring to evidence, see the C.J.S. 
title Evidence §§ 186-191, also 22 C.J. p 192 note 
71-p ]95 note 2; in referring to witnesses see the 
C.J.S. title Witnesses § 49, also 70 C.J. p 82 note 
92-p 83 note 4, in referring to the htness of jurors to 
act in a particular case, as distinguished from their 
qualifications, sec the C.J.S. title Juries § 208, also 
35 C..T. p 312 notes 90-1, as referring to testamen¬ 
tary capacity see the C.J.S. title Wills § 15, also 
68 C.J. p 424 note 10-p 432 note 81. 

Equivalent to, or synonymous with: “Possessed 
of legal or rightful power.”®^ 

Distinguished from: “Credibility,”®^ “incompi*- 
teiicy” or “noneompetency,”®® and “sufficiency.”®® 

Phrase: “ ^Competency' to manage an estate.”®*^ 

COMPETENT. A comparative term,®® having a va- 


50. Adams Gloss. I 

51. Black L..D. 

52. Colo.—People V. Chew, 170 P. 
812, 813, 67 Colo. 394, quoting Web¬ 
ster D. 

53. U.S.—Mannington v. Hocking 
Valley R. Co., C.C.Ohlo. 183 F. 133, 
IBO. 

As applied before and after com¬ 
pletion 

“The phrase, a ‘parallel or com¬ 
peting line’ . . . includes a pro¬ 

jected road, surveyed, laid out, and 
in process of constructl<m, as we 
have found to be the fatil in this 
case, if such road, when completed 
and in operation, would actually 
compete with the road seeking con¬ 
trol. Before completion it is ‘paral¬ 
lel;’ when completed it becomes 
‘competing.’ ’’—Pennsylvania R. Co. 
v. Commonwealth, 7 A. 368, 373, 3 
Pa.Cas. 83. 

54. Pa.—Montgomery’s Appeal, 20 A. 
399. 400. 136 Pa. 96. 9 L.R.A. 369. 

55. Montgomery’s Appeal, supra. 

58. Wash.—State v. Department of 


Public Works, 297 P. 795, 75)8, 161 
Wa.sh. 622. 

57. Pa—Montgomery’s Appeal, 20 
A. 399. 400, 136 Pa. 96. 9 L.R.A. 
369. 

58. Cal.- In re Mathews, 164 P. 8, 
9, 174 Cal. 679. 

58. U.S.—U. S. \. Nez Perce Coun¬ 

ty, Idaho, DC.ldaho, 267 P. 495, 
497. 

80. Material, mental, and moral ca¬ 
pacity considered 

In upholding a mother’s statutory 
right to preference in the appoint¬ 
ment of a guardian for her minor 
child, despite her poverty, the court 
said: “Wealth alone does not estab¬ 
lish ‘competency’ . , . wealth and 

mental i:apacity together do not al¬ 
ways e.slablish competency, though, 
upon the othrr hand, lack of means 
and lack of mental capacity would 
clearly render a petitioner for guard¬ 
ianship letters incompetent. Wealth 
and ability may be found in a dis¬ 
solute and even a criminal life, and 
no court would grant guardianship 
. • . to such a dissolute or crim- 
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Inal person. • . . The finding of 

competency In this case is a full 
hnding of competency in all mental 
and moral respects.’’—In re Math¬ 
ews. 164 P. 8, 9, 174 Cal. 679. 

61. Kan.—Doherty v. Kansas City 
Star Co., 57 P 2d 43. 45. 143 Kan. 
802. 

68. Black L.D. 

63. Kan.—Doherty v. Kansas City 
Star Co., supra. 

64. N.C.—Stale v. Beal, 164 S K. 
604, 617, 199 N.C. 278. 

65. U.S —U. S. v. Nez Perce Coun¬ 
ty, Idaho, D.C.Idaho. 267 F. 495, 
497. 

68. Ill.—People v. McCurrle, 169 N. 

K. 214, 216, 337 Ill 290. 

67. “Sanity" dlstlngnlshed 
Neb.—In re Bartmess’ Fstate. 258 N. 
W. 877, 878, 128 Neb. 408—In re 
Kelser. 204 N.W. 394. 397, 113 Neb. 
64 5. 

Wis.—In re Parr. 171 N.W. 961, 952, 
169 Wis. 451. 

88. Kan.—State v. Addison. 96 P. 

66. 68. 78 Kan. 178. 



COMPETENT 


15 C.J.S, 


riety of meaningfs depending upon the connection 
in which it is used;^^ and defined as meaning ade¬ 
quate, answering to all requirements; fit, or suffi¬ 
cient;'^® capable having sufficient ability or au¬ 
thority properreliablesuitable;'^® also, 
more specifically, denoting legal comj>etency, duly 
qualified fulfilling all the requirements of the 
case;'^'^ legally competent, answering all the re¬ 
quirements of the law;’^® legally qualified;*^® pos¬ 
sessing legal power or capacity;*® possessing the 
requisite natural or legal qualifications.*^ In par¬ 
ticular connections, the word has been held to imply 
specifically that the person referred to as ‘^compe- 
tent” is not under the age of majority, has never 
been convicted of an infamous crime, or has not 
been adjudged incompetent by reason of drunken¬ 
ness, imprudence, or want of integrity or under¬ 
standing;*- or to mean having the mental and 
moral qualifications, although lacking means.** 

As applied to courts and their jurisdiction, see 
the C.J.S. title Courts § 22, also 15 C.J. p 728 note 
36-p 729 note 38; to evidence in general see the C. 
J.S. title Evidence § 2, also 22 C.J. p fi5 notes 11- 
15, to public officers in connection with their eligi¬ 
bility see the C.J.S. title Officers § 12, also 46 C.J. 
p 940 note 66, and in connection with grounds for 


their removal, see the C.J.S. title Officers § 60, also 
46 C.J. p 988 note 32, to testamentaTy capacity gen¬ 
erally see the C.J.S. title Wills § 15, also 68 C.J, p 
424 note 10-p 432 note 81, and to witnesses in gen¬ 
eral see the C.J.S. title Witnesses § 49, also 70 C.J. 
p 82 note 93-p 83 note 4. 

The term may be used as equivalent to or synony¬ 
mous with “capable,” see 12 C.J.S. p 1115 note 24, 
“efficient,”*^ “filling,” “pos.sessing legal power or 
capacity,”*•'» “proi)er,”*6 “qualified,”*^ and some¬ 
times, “credible.”** 

Competent and omitted. In Scotch practice, a 
terra ai)plicd to a plea which might have been urged 
by a party during the dependence of a cause, but 
which had been omitted.*® 

Competent authority. As applied to courts and 
public officers, this term imports jurisdiction and 
due legal authority to deal with the particular mat¬ 
ter in question;®® and has been held to refer to 
some public agency specifically authorized to per¬ 
form the act in question.®^ 

Other phrases: “By a court of competent author¬ 
ity,”®* “competent arbitrators,”®* “competent au¬ 
thorities” see Authority 7 C.J.S. p 1292 note 51, 
“eomiK'tent bookkeeper,”®^ “competent clerk” see 


69. Wis.—In re Cranberry Creek 
Drain. Dlst.. 107 N.W. 25. 26, 128 
Wis. 98. 

70. Mont.—In re Bielenberg’s Es¬ 
tate, 284 P. 546, 648. 86 Mont. 621. 

N.T.—In re F'jchter’s Estate, 279 N. 
y.S. 697, 600, 165 Miac. 399. 

WVa.—Slate Green, 133 S.E. 379, 

3S0. 101 W.Va. 703. 

12 C.J. p 233 notes 76, 77. 79, p 234 
note 82. 

71. U.S.—U. S. V. Sischo, D.C.Wash., 
262 P. 1001, 1005. 

Mo.—King’s Liake Drainage & Levee 
Dist. v. Jamison, 75 S.W. 679, 683, 
176 Mo. 657. 670. 

Mont.—In re Biclenberg's Estate, 284 
P. 546, 648, 86 Mont. 521. 

W.Va.—Slate v. Green, 133 S.E. 379, 
380, 101 W.Va. 703. 

72. N.T.—In re Plchter’s Estate. 
279 N.Y.S. 697, 600. 155 Misc. 399, 
quoting New Standard D. 

73^ Minn.—Montour v. Purdy, 11 
Minn. 384, 88 Am.D. 88. 

74. N.Y.—Coppins v. New York 
Cent. & H. R. R. Co., 25 N.E. 916, 
916, 122 N.Y. 567, 19 Am.S.R. 623. 

12 C.J. p 234 note 83. 

75. Mo.—King's Lake Drainage & 
Levee Dist. v. Jamison. 76 S.W. 
679, 683, 176 Mo. 557. 570. 

Tex.—Dodd v. Templeman, 13 S.W. 
187, 189, 76 Tex. 57. 

76. Mont.—In re Bielenbergr’s Es¬ 
tate, 284 P. 546, 548, 86 Mont. 621. 


W.Va.—State v. Green, 133 S.E. 379, 
380. 101 W.Va. 703. 

77. U-S.—In re Leader Mercantile 
Co., C.C.A.Tex., 36 F.2d 745, 746. 

78. Pa.—Vorbnoff v. Mesta Mach. 
Co., 133 A. 256. 258, 286 Pa. 199. 

STesratlvely expressed 

“Free from lc*Kal distiualiflca- 
tione.”—Ownby v. City of Muttoon, 
138 N.E. 110, 112, 306 Ill. 552. 

79. Mo.—^Kin^'s Lake Draina*re & 
Levee Dist. v. Jamison, 75 S.W. 
679, 683. 176 Mo. 657. 

Tex.—German v. Houston & T. C. R. 
Co., Civ.App., 222 S.W. 662, 663, 
eiting Corpne Juris. 

80. Mont.—In re Blelenberg’s Es¬ 
tate. 284 P. 546, 648, 86 Mont. 521. 

81. N.Y.—In re Fichter’s E.state, 279 

N.Y.S. 697, 600, 155 Misc. 399, 

quoting New Standard D.—In re 
Lagrange. 274 N.Y.S. 702, 706, 153 
Misc. 236. 

88h Cal.—In re Pacheco's Estate, 23 
Cal. 476, 480. 

83. Cal.—In re Mathews, 164 P. 8, 9. 
174 Cal. 679. 

84. Va.—Norfolk & W. R. Co. v. 
Ampey, 25 S.E. 226, 232, 93 Va. 
108. 

Applied to medioal praotltlqaer 

N.W.Terr. — Schiller v. Canada 
North-West Coal, etc.. Syndicate, 
1 Terr.L. 421. 
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85. tl S.—IT. S. V. Sischo. D.C.Wash., 
262 F. 1001, 1006. 

86. Minn.—Montour v. Purdy, 11 
Minn. 384, 88 Arn.D. 88. 

87. II.S.—In re Leader Mercantile 
Co., C.C.A.Tex., 36 F 2d 745. 746— 
U. S. v. Sischo. D.C.Wash., 262 F*. 
1001, 1005. 

88. Ga.—Gill is v. Gill is. 23 S.E. 107, 
90 Ga. 1, 3, 61 Am.S.R. 121, 30 L. 
R.A. 143. 

Me.—Appeal of Look. 152 A. 84, 86. 
129 Me. 359—In re Trinitarian 
Congregational Church, 40 A. 325. 
320, 91 Me. 416—In rc Marston, 8 
A. 87, 94, 79 Me. 25—Warren v. 
Baxter, 48 Me. 193, 194. 

12 C.J. p 234 note 90 La]. 

89. Black L.D. 

90. Black L.D. 

91. Cal.—City of San Diego v. La 
Mesa, Lemon Grove & Spring Val¬ 
ley Irr. Dist., 292 P. 1082, 1080. 
109 Cal.App. 280. 

98. Minn.—Charles v. Charles, 42 N. 

W. 935, 936, 41 Minn. 201. 

93. Ill.—.Etna Ins. Co. v. Stevens, 
48 Ill. 31. 33. 

As not neoessarlly “expert*’ 

Tex.—Home Ins. Co. v. Walter, Civ. 
App.. 230 S.W. 723, 724. 

94b Quallfled bookkeeper 

“One who is qualified by education 
and experience to examine and com¬ 
pare the various books kept by a 
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C0MPETENT--<30MPET1T10N 


Clerk 14 C.J.S. p 1208 note 90, “competent commis¬ 
sioner” see the C.J.S. title Drains § 11, also 19 C.J. 
p 626 notes 18, 19, and 12 C.J. p 234 note 98, “com¬ 
petent court” see the C.J.S. title Courts § 1, also 12 
C.J. p 235 notes 11-15, “competent, disinterested 
witness,”®® “competent inspector,”®® “coinpetdit ju¬ 
risdiction” sec the C.J.S. title Courts § 22, also 12 
C.J. p 236 notes 23-31, and 15 C.J. p 728 note 3G-p 
729 note 38, “competent juror,”®^ “eonipetont medi¬ 
cal examination,”®* “competent . . . ofticer,”®® 

“competent or able to act,”^ “com])etent Osajje In¬ 
dian,”2 “eomy)etcnt party,”® “competent person,”^ 
“competent physician or surfjeon,”® “ ‘competent 
sealer^ of loffs,”® “competent servant,”*^ “competent 
siipjmrt,”* “competent to act as a snp])ortinp: wit¬ 
ness,”® “competent to discharprc the duties of piard- 
iansliip,”^® “competent to serve as . . . puard- 

ian,”i^ “competent tribunal” see the C.J.S. title 
Courts § 1, also 12 C.J. p 236 notes 32-35, “compe¬ 


tent witness,”! 2 “disinterested and competent free¬ 
holders,”!® «jg competent to,”!^ “may be changed 
by competent authority,”!® “provided he is a com¬ 
petent person,”!® and “unsupported by competent 
evidence.”!! 

GOMPETENTEB. Law Latin, adverb, suitably, 
properly, becomingly.!* 

COMPETITION. It has been said that the word 
“competition” has no definition which is inclusive 
as well as exclusive,!® that it connotes more than 
mere rivalry between salesmen selling different 
brands of products of the same quality, at the same 
price, and manufactured by the same company,®® 
requiring a similarity in the nature of the transac¬ 
tion,®! jjjkI that it implies something to compete 
with,®® hence the existcuice of present or potential 
competitors,®® and a unity of object and diversity 
of method.®^ 


bank, and trace the benrinAr of one j 
entry on another in the different 
books ”—Mason v. Moore, 76 N.K. 
9^2. 935. 73 Ohio St 27r). 4 L.U.A., 
N.S.. 597, 4 Ann.Cas. 240. 

95. Ohio.—Collins v. Collins, 143 N. 

E. 561. 567, no Ohio St. 105. 

96. Ark.—St. Louis, I. M. & S. Hy. 
Co. V. Ueed, 122 S.W. 615, 648, 92 
Ark. 350. 

Pa—S(‘hool Directors’ Appeal, 36 A. 
151, 179 Pa. 60. 63. 

97. Miss.- Whitehead V. State, 52 
So. 259. 260, 97 Miss. 537. 

Or—Mount v. Welsh. 247 P. 815. 
819. 118 Or. 568. 

98. U.S. — CompagTiie Generale 
Transatlantique v. Elling:, C.(^A. 
N.Y.. 73 F.2d 321, 322. 

99. Kan.—Dever v. Platt. 105 P. 
445. 446, 81 Kan. 200—State v. Ad¬ 
dison. 96 P. 66, 68. 78 Kan. 172. 

1. Mich.—Stockwcll V. W?»ite Luke 
Tp. Bd.. 22 Mich. 341, 351. 

2. U.S.— In re Denison, D.C.Oki., 38 

F. 2d 662. 664. 

Ark.—Pickens v. Baker, 42 S.W.2d 

16. 17. 184 Ark. 230. 

3. Mich.—Bowes v. Haywood, 35 
Mich. 241. 246. 

Tex.—Smith v. Thornhill, Com.App., 
25 S.W.2d 597, 599. 

4. Ill.—Village of Deerfield v. Wes- 
sling. 171 N.E. 161, 162. 339 Ill. 
240—Ownby v. City of Mattoon, 
138 N.E. no, 112, 306 Ill. 552. 

N.y.—In re Winkelmann’s Estate, 
277 N.Y.S. 781, 783, 154 Misc. 354. 
12 C.J. p 236 note 4. 

"Persona entitled” dlstlnsrulslied 

—In re Pichtcr’s Estate, 279 N. 
Y.S. 697, 600, 155 Misc. 399. 

& Conn.—Towers v. Glider & Le¬ 
vin, 126 A. 366, 101 Conn. 169, 40 
A.L.R. 1263. 


6. Wis.—McTlquham v. Barber, 53 
N.W. 902. 905. 83 AVi.s. 500. 

7. ”A servant reasonably safe for 
the performance of the duties as¬ 
signed to him, considering the na¬ 
ture of the work and the safety of 
his cocmployecs.”—^\^^arren v. Har¬ 
lan. etc., Corp., 84 A. 215, 220, 26 
Del. 182. 

8. SC.—Ellerhc v. Ellerbe, 17 S.C. 
Eq. 328. 340, 341, 40 Ani.D. 623. 

9. Mo.- -Stale v. Caldwell, App., 245 

S.W. 626, 628, 

10. Cal.—In re Mathews, 164 P. 8, 9. 
174 ("al. 679. 

11. N.Y.—In re Lagrange, 274 N.Y. 
S. 702, 706, 153 Misc. 236. 

12. Tnd.—Pfaffenlierger v. Pfaffen- 
berger, 127 N.E. 766, 767, 189 Ind. 
507. 

Neb.—Hayden v. Hayden, 186 N.W. 

972, 107 Neb. 806, 25 A.L.R. 305. 
"Credible witness” equivalent 
Me.—Warren v. Baxter, 4 8 Me. 193, 
195. 

“Reputable person” synonsrmons 

Mo. — State V. Caldwell, App., 245 S. 
W. 626, 627. 

13. Like Juror or Judge 

“The words ‘disinterested’ and 
‘competent freeholders’ . . . must 

mean a disinterestedness and a com¬ 
petency like that of a juror or 
judge.’’—County of Orange v. Storm 
King Stone Co., 128 N.E. 677, 229 N. 
Y. 460, 466. 

14. Ga.—Gilhs v. Glllis, 23 S.E. 107, 
110, 96 Ga. 1, 51 Am.S.R. 121, 30 
L.U.A. 143. 

“Can” synonymous see Can 12 C.J.S. 
p 891 note 73. 

15. Cal.—City of San Diego v. Ln 
Mesa, Lemon Grove & Spring Val¬ 
ley Irn. Dist., 292 P. 1082, 1086, 109 
Cal.App. 280. 


16. U.S.—In re Leader Mercantile 
Co.. C.C.A.Tex., 36 F.2d 745. 746. 

17. Pa—Vorbnoff v. Mesta Machine, 
Co., 133 A. 256, 258. 286 Pa. 199. 

18. Adams Gloss. 

Competenter consolere alicul—to 
counsel, advise, care for some one 
properly: to counsel, consult for 
some one suitably, becomingly.— 
Adams Gloss., citing ITlpianus Dig. 
xxiv 3 fr 22. 

19. Wi.s.—First Nat Bank v. City of 
Hartford. 203 N.W. 721, 731. 187 
Wis. 290, citing Oorpns Juris. 

80. U.S.—Arrow-Hart & liegeman 
Electric Co. v. Federal Trade Com- 
rni.s.sion, C.C.A.Conn., 65 F.2d 836, 
340. 

21. U S—Hoenlg v. Huntington Nat. 
Bank. C.(\A.Ohio, 59 F.2d 479, 483, 

22. U S.—Raladurn Co. v. Federal 
Trade (''ommission, C.C.A., 42 P.2d 
430. 436. 

23. U.S.—Federal Trade Commission 
v. Ualadam Co., 51 S.Ct. 687, 590, 
283 U.S. 643, 75 L.Ed. 1324. 

84. Essence of competition 

“ITnity of object with diversity of 
method is the essence of competi¬ 
tion; but if methods become too 
widely separated, competition usual¬ 
ly di.sappears, because the superior¬ 
ity of one must be admitted.”—Con¬ 
tinental Securities Co. v. Interbor¬ 
ough Rapid Transit Co., D.C.N.Y., 
207 F. 467, 470. 

Selection, not inclusion 

"Competition means selection, not 
inclusion; and while there is always 
a wide opportunity for fairness and 
magnanimity, the courts interfere 
only when it becomes combined force 
seeking another’s injury or ruin.”— 
Heim V. New York Stock Exch., 118 
N.Y.S. 591. 596. 64 Misc. 529. 
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COMPETITION 


16 C.J.S. 


^^Competition” has been defined in general terms 
08 involving the idea of struggle between rivals en¬ 
deavoring to obtain the same thing,and as mean¬ 
ing the act of seeking or endeavoring to gain what 
another is endeavoring to gain at the same time;^^ 
conflict for advantage mutual strife for the 
same object rivalry that series of acts or 
course of conduct which is the result of the free 
choice of the individual and not of any legal or 
moral obligation or duty.^^ 

More specifically, when used in its commercial 
sense, the word implies trade,3i has been said to 
have three elements, price, quality, and service *,^2 
and has been defined as meaning a contest for 
trade the effort of two or more parties, acting 
independently, to secure the custom of a third party 
by the offer of the most favorable terms the 
play of the contending forces ordinarily engendered 
by an honest desire for gain;35 the struggle between 
rivals for the same tiade at the same time.35 

“Competition,” as used in the law of monopolies 


see the C.J.S. title Monopolies § 1, also 12 C.J. p 
237 note 41 [d], and in the law of unfair competi¬ 
tion, see the C.J.S. title Trade-Marks, Trade-Names, 
and Unfair Competition §§ 13-16, also 63 C.J. p 324 
note 84-p 331 note 37 and §§ 87, 88, also 63 C.J. 
p 389 note 7-p 391 note 22. 

Compared with, or distinguished from: “Boy¬ 
cott,”3 7 “monopoly” see the C.J.S. title Monopolies 
§ 1, also 12 C.J. p 237 note 41 [d], “price-regula¬ 
tion,”3 3 and “trade.”39 

Fair competition. Open, equitable, just competi¬ 
tion.^® The antithesis of “price regulationand 
“unfair competition,” see the C.J.S. title Trade- 
Marks, Trade-Names and Unfair Competition § 13. 

Other phrases: “Competition . . . eliminat- 

ed,”42 “competition for deposits,”^® “competition is 
the life of trade,”*^ “competition with the business 
of national banks” see the C.J.S. title Taxation S 
154, also 61 C.J. p 291 note 34-p 292 note 51, “rea¬ 
sonable conipetition,”45 and “unfair competition,” 
see the C.J.S. title Trade-Marks, Trade-Names, and 


Iowa.—Universal Loan Corpora¬ 
tion V. Board of Review of City of 
Des Moines. 219 N.W. 536. 637, 206 
Iowa 1391. 

Wis.—First National Hank v. City of 
Hartford. 203 N.W. 721, 731, 187 
Wis. 290. citing: CtorpM Juris. 

26L U.S.—Lipson v. Socony Vacuum 
Corporation, C.C.A.Maas., 87 F.2d 
265. 270, Quoting: Ooxpus Juris. 

S.C.—State v. Port Royal & A. Ry. 

Co.. 23 S.E. 363, 369. 45 S.C. 413. 
Utah.—Melrose v. Low, 16 P.2d 319, 
321, 80 Utah 356. 

Similarly •zpressod 
“The act or proceeding of striving 
for something that is sought by an¬ 
other at the same time; a conten¬ 
tion of two or more for the same ob¬ 
ject or for superiority; rivalry as 
between aspirants for honors or for 
advantage in business.”—Merchants’ 
Nat. Bank of Glendive v. Dawson 
Chunty. 19 P.2d 892, 896, 93 Mont. 
310. 

27. U.S.—Prairie Parmer Pub. Co. v. 
Indiana Farmer’s Guide Pub. Co., 
C.C.A.Ind., 88 F.2d 979, 982. 

28. S.C.—State v. Port Royal & A. 
R. Co., 28 S.E. 863. 369, 45 S.C. 
413. 

29. Iowa.—First Nat. Bank v. An¬ 
derson. 192 N.W. 6. 15, 196 Iowa 
587. 

N.Y.—People ex rel. Broderick v. 
Goldfogle, 205 N.Y.S. 870, 879, 123 
Misc. 399. 

S.C.—State v. Port Royal & A. R. Co., 
28 S.E. 363, 369, 46 S.C. 413. 

30. N.J.—Meredith v. New Jersey 
Zinc & Iron Co., 87 A. 639, 643, 56 
N.J.EQ. 211. 


31. Mo.—Perd Heim Brewing Co. v. 
Belinder, 71 S.W. 691, 695, 97 Mo. 
App. 64. 

12 C.J. p 236 note 41. 

32. U.S.—Missi.ssippi Valley Hard¬ 
wood Co. V. McClanahan, IXC.Tenn., 
8 F.Supp. 388. 

33. U.S.—U. S. V. Standard Oil Co. 
of New Jersey, D.C.Mo., 47 P.2d 
288, 297. 

34. U.S.—Lipson v. Socony Vacuum 
Corporation, C.C.A.MaHS., 87 P.2d 
265, 270, quoting Corpus Juris—U. 
S. V. Sutherland. D.C.Mo., 9 F.Supp. 
204, 205. 

3Sb U.S —U. S. V. American Linseed 
Oil Co., Ill., 43 S.Ct. 607, 611, 262 
U.S. 371, 67 L.Ed. 1035. 

38. U.S.—Lipson v. Socony Vacuum 
Corporation, C.C.A.Maas., 87 P.2d 
265, 270, quoting Corpus Juris. 

Mo.—Ferd Heim Brewing Co. v. Be¬ 
linder, 71 S.W. 691, 695, 97 Mo.App. 
64. 

Sslf-destruotivs tendency 

“Competition is, in its very es¬ 
sence, a contest for trade, and any 
progress or victory in such contest 
must lessen competition. Competi¬ 
tion must always bear in itself the 
seed of its own alteration or even de¬ 
struction. Success in business Is 
ordinarily success in competition, 
and such success Is a usual incentive 
to business effort.”—^U. S. v. Stand¬ 
ard Oil Company of New Jersey, D. 
C.Mo., 47 F.2d 288, 297. 

37. N.J.—George Jones Glass Co. v. 
Glass Bottle Blowers’ Assoc, of 
United States and Canada. 66 A. 
963, 968, 72 N.J.Eq. 658, 663. 

3a U.S.—Mississippi Valley Hard¬ 
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wood Co. V. McLanahan, D.C.Tcnn.. 
8 F.Supp. 388. 

Prohibltlug prlce-outting 

“To prohibit one or two who arc 
dealing in the same commodity to 
offer that commodity at a lower price 
than the other offers it ... is to 
destroy competition in its very es¬ 
sence.’’—U. S. V. Sutherland, D.C Mo., 
9 F.Supp. 204, 206. 

39. Mo.—Ferd. Helm Brewing Co. v. 
Belinder, 71 S.W. 691, 696, 97 Mo. 
App. 64. 

40l As betweeu oompetltors 

“It is a competition which is ’fair’ 
as between competitors and as be- 
twei n any of them and his custom¬ 
ers.”—U. S. V. Sutherland, D.C.Mo., 
9 F.Supp. 204, 205. 

41. U.S.—Mississippi Valley Hard¬ 
wood Co. V. McLanahan. D.C.Tenn., 
8 F.Supp. 388. 

42. Single ownemlilp 

“Competition is eliminated where 
two formerly competing units are 
brought under one dominating own¬ 
ership.”—Arrow-Hart & Hegeman 
Electric Co. v. Federal Trade Com¬ 
mission, C.C.A.Conn., 65 F.2d 336, 
340. 

43^ U.S.—Hoenig v. Huntington Na¬ 
tional Bank, C.C.A.Ohio, 59 F.2d 
479, 482. 

44b N.Y.—People v. Sheldon, 34 N. 
E. 785, 139 N.Y. 251, 263, 86 Am. 
S.R. 690. 23 L.R.A. 221. 

12 C.J. P 236 note 41 [b]. 

46. U.S.—Citizens* Light. Heat & 

Power Co. v. Montgomery Light 
A Water Power Co., C.C.Ala., 171 F. 

I 663, 662. 



15 C.J.S. 


COMPETITION-COMPLAINANT 


Unfair Competition § 13, also 63 C.J. p 324 note 84 
-p 327 note 4. 

COMPETITIVE. 

Phrases: “Competitive bid,”^® “competitive bid¬ 
ding” see Bid 10 C.J.S. p 356 note 33, and the C.J.S. 
titles Highways § 208, also 29 C.J. p 606 note 80,* 
Municipal Corporations § 995, also 44 C.J. p 98 
note 37-p 99 note 44, and United States § 87, also 65 
C.J. p 1317 note 88-p 1318 note 11, “competitive 
class” see the C.J.S. title Officers § 34, also 46 C.J. 
p 956 notes 26-28, and “competitive examination” 
see the C.J.S. titles Municipal Corporations § 469, 
also 43 C.J. p 608 notes 99-4, and Officers § 34, also 
46 C.J. p 954 note 3-p 957 note 43. 

COMPETITOR. A business rival, or rival in busi¬ 
ness a person endeavoring to do the same thing 
and offering to perform the act, furnish the mer¬ 
chandise, or render the service better or cheaper 
than his rival one who desires and endeavors to 
buy the same prox)erty or in the same market as an¬ 
other and has the means of payment.^ ^ The per¬ 
formance of similar services, however, docs not nec¬ 
essarily of ita<df make the persons rendering them 
competitors.'*^® 

Phrases: “Competitor for the land,”51 and “com¬ 
petitor or rival in business” sec Business 12 C.J.S. 
p 792 note 7. 

COMPILATION. The gathering of materials for 
books, documents, tables, etc., from existing soure* 
cs, also that which is compiled.5^ The term has 
been held to include a certain combination of words, 
figures, and symbols in contrasting colors, so select¬ 
ed, ordered, and arranged as to give at a glance the 
information desired.53 

“Compilation” as the subject of copyright see the 
C.J.S. title Copyright and Literary Property § 25, 


also 13 C.J. p 1013 note 89—p 1015 note 28, and 
as applied to statutes see the C.J.S. title Statutes § 
271, also 59 C.J. p 888 note 17. 

Distinguished from: “Abridgment”®^ and “books 
. . . devoted to original scientific research” see 

Book 11 C.J.S. p 520 note 86. 

COMPILE. A term which has been defined as 
meaning to copy from various authors into one 
work.®® 

Equivalent to, or synonymous with: “To con¬ 
struct.”®® 

Compiled laws or Compiled statutes. A collection 
of the statutes existing and in force in a given state, 
all laws and parts of laws relating to each subject 
matter being brought together under one head, and 
the -whole arranged systematically in one book, ei¬ 
ther under an alphabetical arrangement or some oth¬ 
er plan of classification.®'^ The term has been dis¬ 
tinguished from “code” see Code 14 C.J.S. p 1305 
notes 18-20. 

COMPLAIN. Defined by Webster as meaning to 
make a formal accusation; to make a charge or to 
utter in complaint; also, to express regret or pain.®® 

COMPLAINANT. In practice, one who applies to 
the courts for legal redress, or one who exhibits a 
hill of complaint.®® The term is msually applied to 
describe the complaining party in an equity suit,®® 
although “plaintiff” is often used in equity proceed¬ 
ings as well as at law see the C.J.S. title Equity § 
149, also 21 C.J. p 304 note 78. 

As the com])lnining witness, or private prosecu¬ 
tor in a criminal action see the C.J.S. title Criminal 
Law § 305, also 16 C.J. p 289 note 16-p 290 note 26. 

Equivalent to, or synonymous with: “Party ag- 


46. Ohio.—SchefC v. Wiesrand, 174 
N.E. 363, 364, 37 Ohio App. 177. 

47. N.C.—Rice v. Asheville Ice Co., 
169 S.E. 707, 204 N.C. 768—Tjcwis 
V. Archbell, 1B4 S.E. 11, 12, 199 N. 

C. 205. 

48. IT.S? —Continental Securities Co. 
V. Interborough Rapid Transit Co., 

D. C.N.Y., 207 F. 467, 470. 

4^ Cal.—East Bay Municipal Util¬ 
ity Dist. V. Kieffer, 278 P. 476, 484, 
99 Oal.App. 240. 

Sa DlsBanlnatiiig' news 
“The fact that, in so far as dis¬ 
seminating news is concerned, the 
defendant radio station may be per¬ 
forming a service similar to that of 
member newspapers of the complain¬ 
ant. does not necessarily of itself 
constitute the defendant a competi¬ 


tor even of a member newspaper of 
the complainant, because the mem¬ 
ber newspaper disseminates news for 
profit through sale of newspapers, 
while the defendant radio station re¬ 
ceives no compensation for dissemin¬ 
ating news to the public, but does so 
free of charge therefor.”—Associated 
Press V. KVOS, Inc., D.C.Wash., 9 F. 
Supp. 279, 286. 

51. Cal.—East Bay Municipal Util¬ 
ity Dustrict V. KlelTer, 278 P. 476. 
484. 99 Cal.App. 240. 

62. U.S.—Edwards & Deutsch Lith¬ 
ographing Co. V. Boorman, C.C.A. 
Ill., 15 F.2d 35, 36, quoting Cen¬ 
tury D. 

63. U.S.—Edwards & Deutsch Lith¬ 
ographing Co. V. Boorman, supra. 

64. U.S.—Story v. Holcombe, C.C. 
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Ohio, 23 P.Caa.No.13.497, 4 McLean 
306. 

“Compilations or abridgments” 

U.S.—Hartfleld v. Peterson, C.C.A.N. 
Y., 91 F.2d 998, 1000. 

55. U.S.—Story v. Holcombe, C.C. 
Ohio, 23 F.Cas.No.13.497. 4 McLean 
306, 314. 

56. Mich.—Waters v. Lakewood 
Utilities Co.. 168 N.W. 1021, 1022, 
203 Mich. 166. 

57. Black L.D. 

58. Ind.—Southern Indiana R. Co. v. 
Davis, 69 N.E. 550, 663, 68 N.E. 
191, 32 Ind.App. 669. 

59. Black L.D. 

60. U.S.—Motley v. Detroit Steel &. 
Spring Co., C.C.N.Y., 161 F. 389, 
393. 



COMPLAINANT--COMPLEMENTARY 


15 C.J.S, 


gfrievcd” and ‘^person aggrieved” see Aggrieved 3 
G.J.S. p 351 note 60, and “plaintiff.”®^ 

Distinguished from: “Plaintiff.”®^ 

Phrases: “Any complainant aggrieved,”®3 “com¬ 
plainant against him,”®^ “complainant or other per¬ 
son,”®® “ ^complainant’ or ^prosecutor,’ ”®® and “to 
the complainant or his attorney ;”®7 also “complain¬ 
ant’s costs arid expenses.”®® 

COMPLAINT. In one sense, the term may be em¬ 
ployed as signifying ailment, illness, or sickness, 
without regard to its being serious or trivial.®® 

In another sense, as a term in law, “complaint” 
has been characterized as a technical term descrip¬ 
tive of proceedings before magistrates;'^® and may 
be defined as meaning cause of act ion, also the 
story of the cause or causes of action,^^ sp(»_ 
cifically as a formal allegation or charge against a 
party, made or presented to the appropriate court 
or officer, as for a wrong done or a crime commit- 
ted.7® 

In the particular connection in which the word is 
used, “complaint” has been eomjiared with “accusa¬ 
tion,” “affidavit,” “indictment,” and “information” 
see the C.J.S. title Indictments and Informations 
§ 14, also 31 C.J. p 572 note 13-p 573 note 26, and 
has been held both equivalent to, and distinguished 
from, “affidavit” see the title Affidavits § 1 b (2) p 


924 notes 23, 27, 28. “Complaint,” in criminal cas¬ 
es, see the C.J.S. title Criminal Law § 303, also 16 
C.J. p 286 note 76-p 287 note 90, and in civil cases 
see the C.J.S. title Pleading § 63, also 49 C.J. p 128 
note 30-p 129 note 46. The term is not always lim¬ 
ited to writings and may comprehend oral as well as 
written allegations,’^^ an informal as well as a for¬ 
mal complaint,*^® but, Avhenever used, it means the 
making of a statement of fact as distingrished from 
a communication containing no statement of fact;*^® 
and, depending on the nature of the action, such 
statement of fact may be contained in an accusa¬ 
tion,affidavit,*^® petition,*^® or report.®® 

Phrases: “Complaint or petition,”®l “complaint, 
when made by the marshal or any jwliceman,”®^ 
“for what complaint,”®® “on complaint,”®^ and “suit, 
complaint, or plea;”®® also “hearing of com¬ 
plaints.”®® 

COMPLEMENT. Defined by Webster as meaning 
full quantity, number, or amount. Of a number, 
the difference between that number and a higher 
power of 10; for example?, the complements of 25 
are 75 (100—25), 975 (1000—25), etc.®l 

Phrase: “Complement of land.”®® 

COMPLEMENTARY. A term contrasted with 
“amendatory” see Amendatory 3 C.J.S. p 1041 note 
92. 


61. U.S.—Motley v. Detroit Steel & 
Spring Co., supra. 

62. U.S.—Railway Passenger & 
Freight Conductors’ Mut. Aid & 
Brneflt Assoc, v. Robinson, 35 N.E. 
168, 173, 147 Ill. 138. 

63l R.I.—Attleboro Steam & Electric 
Co. V. Public Utilities Commission, 
129 A. 495, 497, 46 R 1. 496. 

64b N.J.—State v. Snyder, 107 A. 

167, 168, 93 N.J.Law 18. 

6& N.C.—State v. Cradle, 195 S.E. 

392. 213 N.C. 217. 

66. Mich.—People v. Lay, 160 N.W. 
467, 470, 193 Mich. 476. 

67. Wyo—State v. Bernweiser, 271 
P. 13, 16 i9 Wyo. 314. 

68. N.Y.—In re Ball, 158 N.Y.S. 
1095. 1097. 94 Misc. 112. 

69. Ark.—Providence L. Assur. Soc. 
V. Reutlinger, 25 S.W. 835, 839, 58 
Ark. 528. 

Mo.—McDermott v. Modern Wood¬ 
men of America, 71 S.W. 833, 840, 
97 Mo.App. 636. 

TO. Mass.—Commonwealth v. Davis, 
11 Pick. 432, 436. 

Mo.—City of Richland v. Null, 186 
S.W. 250, 251, 194 Mo.App. 176. 

71. N.Y.—Dobrikin v. Union Ry. Co., 
225 N.Y.S. 876, 879, 130 Misc. 796. 


72. N.C.—Ellis V. Ellis, 153 S.E 
449, 198 N.C. 767. 

73. Ohio.—Hebe brand v. Stale. 196 
N.E. 412, 414, 129 Ohio St. 574. 

Similarly expressed 

“A form of legal proces.s, which 
corisi.sts of a formal allegation or 
charge Hguinst a party, made or pre¬ 
sented to the proper court or offi¬ 
cer, as for a wrong done or a crime 
committed."—City of Richland v. 
Null. 185 S.W. 250, 251, 194 Mo.App. 
176. 

74. Kan.—Asbell v. Edwards, 66 P. 
641, 642, 63 Kan. 610. 

Utah.—Central Pac. R. Co. v. Stand¬ 
ing, 45 P. 344, 345. 13 Utah 4 88. 

76. Ark.—Pulaski County Bd. of 
Equalization Cases, 6 S.W. 1, 7, 49 
Ark. 518. 

Neb.—State v. Dodge County, 31 N. 
W. 117, 120, 20 Neb. 595. 

76. Kan.—Asbell v. Edwards, 66 P. 
641, 642, 63 Kan. 610. 

N.J.—State V. Ippolito, 162 A. 626, 
527, 10 N.J.Misc. 1096. 

77. Ohio.—Slate v. Ritzier, 17 Ohio 
App. 394. 398. 

78. Cal.—Neblett v. Neblett. 66 P.2d 

969, 970, 13 Cal.App.2d 304—Ex 

parte Roth. 39 P.2d 490, 491, 3 Cal. 
App.2d 226. 


79. N.Y.—In re Swim’s Will. 258 N. 

Y.S. 458, 459, 144 Misc. 206. 

BO. Ind.—Meier v. Union Trust Co. 
of Indianapolis. 176 N.E. 42, 51. 93 
Ind.App. 457. 

61. Pa.—Allegheny Steel Co. v. New 
York Cent. R. Co., 188 A. 332, 334. 
324 Pa. 353—Bell Telephone Co. of 
Pennsylvania v. T'ennsylvania Pub¬ 
lic Utility Commission, 197 A. 783, 
787, 130 Pa.Super. 514. 

82. Mo.—City of Richland v. Null. 
185 aw. 250, 251, 194 Mo.App. 176. 

83. Ark.—Providence Life Ass. Soc. 
V. Reutlinger, 25 S.W. 835. 839, 
58 Ark. 628. 

Mo.—McDermott v. Modern Woodmen 
of America, 71 S.W. 833, 840. 9T 
Mo.App. 636. 

84. Ohio.—State v. Ritzier, 17 Ohio 
App. 394, 395. 

65. Tex.—Williamson v. Lane, 62 
Tex. 335, 344. 

aa Utah.—Central Pacific R. Co. v. 
Standing, 45 P. 344, 13 Utah 488. 

87. U.S.—Comptograph Co. v. Me¬ 
chanical Accountant Co., C.C.R.L, 
140 F. 136. 

88 . Tdx. —Ross V. Terrell, 90 S.W. 
1093, 1094, 99 Tex. 602. 
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COMPLETE. 

As a Verb 

•-Present tense. Althoug:h standing; alone the 

term is somewhat indefinite,*^® it has been held ordi¬ 
narily to signify the full accomplishment of some¬ 
thing already commenced rather than the bringing 
into existence of something new;®® and has been 
defined as meaning to accomplish that which one 
starts out to do;®^ to achieve, consummate, exe¬ 
cute, or realize;®® to bring to a desired condition 
or end,®® or to a state in which th(*rc is no defi¬ 
ciency;®^ to end;®® to finish, or perfect.®® 

Phrases: “Complete a sale,”®^ “enter into, carry 
on, complete, or perform any contract, agreement, 
or obligation,”®® Other phrases sec 12 C.J. p 241 
text and notes 43, 45, p 242 text and note 46. 

-Completed. Accomplished, ended, perfeeted, or 

fulfilled;®® brought to an end or to a final or in¬ 
tended condition.! 

Equivalent to, or synonymous zvith: “Construct¬ 
ed,”® and “drilled in” when used in oil well jiar- 
lance, see the C.J.S. title Mines and Minerals § 202, 
also 19 C.J. p 764 note HH, and 40 C.J. p 1069 notes 
39-42. 


Distinguished from: “Conceived”® and “erect- 
ed.”4 

Phrases: “Completed ready for occupancy,”® 
“improvement was completed,”® “short sale not com- 
pleted,”7 “until three zones are completed,”® and 
“within thirty days from the time said improvement 
is completed;”® also “completed bargain” see Bar¬ 
gain 9 C.J.S. p 1541 note 43, “completed instru¬ 
ment,”!® “completed sale,”!! “completed well,” see 
the C.J.S. title Mines and Minerals § 202, also 40 
(LJ. p 1069 notes 39-42, and “not in a completed 
state.”!® Other phrases see 12 C.J. p 242 text and 
note 53-p 243 text and note 68. 

-Completing. This term has been held to have 

substantially the same signification as the word 
“construction,” and this seems a natural and com¬ 
mon-sense interpretation of it.!® Applied to a 
building, “complying” includes everything from 
foundation to roof necessary to the finished struc¬ 
ture.!^ 

As an Adjective 

Absolutely finished;^® eomj)leted or concluded;!® 
consummate, entire, filled up; free from deficiency, 
perfect;!*^ including every item or element of the 


89. Xndeflnlte Bignillcation 

The verb “to complete,” like many 
other.s, is used with some indfllnite- 
ness of signification; and the idea 
conveyed by it freiiuenlly depends 
upon the connection in which it is 
found, or the object to which it re¬ 
fers. 

Cal.—Pacific Sewer Pipe Co. v. Unit¬ 
ed States Fidelity & Guaranty Co., 
197 P. 3.3L*. 333, 185 Cal. 515. 
N.y.—Newell v. People, 7 N.Y. 9. 
131. 

90. U.S.—Davis, etc.. Temperature 
Controlling Co. v. Tagliabue, N.Y., 
159 F. 712, 713, 86 C.C.A. 466. 

91. Ky.—Ries v. Williams. 228 S.W. 

40, 41. 190 Ky. 596. 

92. N.Y.—Delafield v. Westfleld, 28 
N.Y.S. 440, 77 Hun 124, 130. 

93. U.S.—Davis, etc., Temperature 
Controlling Co. v. Tagliabue, N.Y., 
159 P. 712, 713, 86 C.C.A. 466. 

94. Ark.—Jobe v. Caldwell, 125 S.W. 
423, 93 Ark. 603, 517. 

95. N.Y.—Stewart v. Keteltas, 22 
N.Y.Super. 261, 282. 

96. U.S.—Davis, etc.. Temperature 
Controlling Co. v. Tagliabue, N.Y., 
159 P. 712, 713, 86 C.C.A. 466. 

Ky.—Hies v. Williams, 228 S.W. 40, 

41, 190 Ky. 696. 

N.Y.—Stewart v. Keteltas, 22 N.Y. 
Super. 261, 282. 

57- Cal.—Wehrle v. D. E. McDaneld, 


Inc., 274 P. 421, 422, 96 Cal.App 
356. 

12 CJ. p 241 note 44. 

98. U.S.—Mayer v. C.arvan, C.C.A 
Mass, 278 F. 27, 34. 

99. Iowa.—State v. Rissell, 4 Oreene, 
r.2S, 334. 

Clear meaning 

“Completed” has a well-defined 
meaning.—Rapid Transit Co. v Tram 
Co., 13 Hawaii ;i63, 370. 

Fulfillment to eatiefaction of certain 
officials 

In a particular connection, with 
reference to certain iniprovenient 
contracts, it bus been h<*ld that the 
word “completed” signifies the ful¬ 
fillment of the contract to the satis¬ 
faction of the person or authority 
whose acceptance, ncquieseenc’e, or 
approval is required.—I’aeiflc Sewer 
Pipe Co. V. United States Fidelity & 
Guaranty Co., 197 1*. 332, 333, 185 
Cal. 515. 

X. Okl.—Uncle Sam Oil Co. v. Rich¬ 
ards, 184 P. 675, 577, 76 Okl. 277. 

2. Tenn.—Carolina Spruce Co. v. 
niack Mountain R. Co., 201 S.W. 
154, 157, 139 Tenn. 13.7. 

3. U.S.—D.avis, etc.. Temperature 
Controlling Co. v. Tagliabue, N.Y., 
159 F. 712, 713, 86 C.C A. 466. 

4. Ill.—Johnson v. Ewing Female 
Univ., 35 Ill. 518, 529—llartrath v. 
Holsman, 127 lll.App. 560, 562. 

N.Y.—McGary v. People, 45 N.Y. 158, 
161. 


5. Pa.—Mandell v. MePeak, 149 A. 
199, 200, 299 Pa. 148. 

6. Ark —Rayou Meto Drainage 
Dist. of Eonokc County v. Ingram, 
264 S.W. 947, 949. 165 Ark. 318. 

7. U.S.—Commissioner of Internal 
Revenue v. Ferree, C.C.A., 84 P.2d 
124, 125. 

8. IjU.- Welsh V. Hoard of Levee 
Corn’IV of Orleans Levee Dist, 123 
Si». 70.5. 707, 168 La. 1037. 

9. Cal.—Pacific Sewer Pipe Co. v. 
United States Fidelity & Guaranty 
Co.. 197 I*. 332. 333. 185 Cal. 515. 

10. Mass.—Levene v. Crowell, 138 
N.E. 9, 11, 243 Mas.s. 441. 

11. IT.S.—Heilman v. U. S., Ct.Cl., 44 
F.2d 83. 92. 

18. Tex.—Valdez v. City of Laredo. 
Civ.App., 29 S.W.2d 802 

13. IT S.—U. S V. Perth Amboy 
Shipbuilding, etc., Co., C.C.N.J., 137 
F. 08.5, 688. 

Minn.—l>e Graff v. St. Paul, etc., R. 
Co., 23 Minn. 144, 146. 

14. Ark.—Jobe v. (Taldwell, 125 S. 
W. 423, 93 Ark. 503, 514, 617. 

15. Cal —Wood V. Los Angeles City 
School Dist., 44 P.2d 644. 646, 6 
Cal.App.2d 400. 

16. Okl.—Uncle Sam Oil Co. v. Rlch- 
ard.s. 184 P. 575, 577, 76 Okl. 277. 

17. Cal.—Wood V. Los Angeles City 
School Dist.. 44 P.2d 644, 646, 6 
Cal.App.2d 400. 
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thing spoken of, without omissions or deficiencies;^^ 
whole with no part, item, or element lacking.20 
The word has been distinguished from ^^anieiida- 
tory” see Amendatory 3 C.J.S. p 3041 note 93, and 

"correct.”21 

Complete fracture. A total separation of the 
boneal alignment of a given bone; one in which the 
bone is entirely broken across. 2 2 

Complete purchaser. One ivho has paid the whole 
of the purchase money, and has received a convey¬ 
ance of the legal title. If the purchaser has paid 
the whole of the purchase money, although he has 
not got a conveyance of the legal title, yet, if he 
has acquired the preferable right to call for the le¬ 
gal estate, he is a complete purchaser. 

Complete radio receiving set. As a radio term, 
the definition will appear in the C.J.S. title Tele¬ 
graphs and Telephones § 290. 


Other phrases: "Complete abandonment ,”23 
"complete abstract,”2^ "complete abstract of prop¬ 
erty” see Abstract 1 C.J.S. p 378 note 97, "complete 
and permanent loss of sight of both eyes,”25 "com¬ 
plete and permanent loss of the use of the right 
arm,”26 “complete and regular on its face,”27 “com¬ 
plete control,”28 “complete determination,”29 “com¬ 
plete emancipation,”^® "complete fracture of 
arm,”2l “complete itemized inventory,”22 “complete 
liquidation,”23 “complete loss of sight,”3^ “complete 
loss of the use of the hand,”35 “complete pay- 
ment,”3® "complete performance and final settle¬ 
ment,”3 7 “complete performance of contract aii<l 
final settlement thereof,”38 “conjplete public 
school,”33 "complete trust” see the C.J.S. title 
Trusts § 16, also 65 C.J. p 227 notes 3, 4, “complete 
voluntary trust” see the C.J.S. title Trusts § 38, also 
65 C.J. p 229 note 23, “complete waterworks sy*-- 


Okl.—Uncle Sam Oil Co. v. Richards. 

184 P. 575, 577. 76 Okl. 277. 

Utah.—Plutus Mining Co. v. Orme, 
289 P. 132. 136, 76 Utah 286. 

12 C.J. P 239 notes 83-85, 87, 88 . 

SimUarly azpresBad 

(1) “Entire”, relating to quantity. 
—Board of Education of Viola Nor¬ 
mal School V. Board of Education of 
Warren County, 24 S.W.2d 889, 890, 
160 Tenn. 351. 

(2) “Finished.”—State v. Bissell, 4 
Greene. Iowa, 328, 333, per Greene. 
J., dissenting opinion. 

(3) "Having no deficiency.”—Stew¬ 
art V. K.'leltas, 22 N.Y.Super. 261, 
282. 

1& Black L..D. 

19. Hawaii.—Honolulu Rapid Tran¬ 
sit Co. V. Hawaiian Tram way.s Co., 
13 Hawaii 363, 370. 

20. Cal.—Wood v. Los Angeles City 
School Dist., 44 P.2d 644, 646, 6 
Cal.App.2d 400. 

Okl.—Uncle Sam Oil Co. v. Richards, 
184 P. 576, 677, 76 Okl. 277—Checo- 
tah V. Eufaula, 119 P. 1014, 31 Okl. 
85, 94. 

Similarly expraasad 

(1) “Wanting no part or clement.” 
—Honolulu Rapid Transit Co. v. 
Hawaiian Tramways Co., 13 Hawaii 
363, 370. 

(2) “With no part, item, or ele¬ 
ment gone.”—Plutus Mining Co. v. 
Orme, 289 P. 132. 136, 76 Utah 286. 

21. Me.—Adams v. Macfarlane, 65 
Me. 143. 151. 

22. La.—Meriwether v. Columbian 
Mut. Life Ins. Co.. App., 157 So. 
166, 157. 

23. “Deviation” diatiagniahad 

N.Y.—Dockweiler v. American Piano 
Co.. 160 N.Y.S. 270, 273, 94 Misc. 
712. 


“Temporary abandonment” diatin- 
gniahad 

N.Y.—Dockweiler v. American Plano 
Co., supra. 

24. Tex. — Mathews v. Caldwell. 
Com.App., 258 S.W. 810, 812—Da¬ 
vis V. Pant, Civ.App., 93 S.W. 193, 
195. 

25. Color blindnasa in a trainman 

When* the peculiar malady known 
as “<'olor blindness” so impairs the 
sight that a trainman is disabled 
and is unable longer to continue in 
the train servi<*e, and is discharged 
therefrom on account of such defect 
in his vision, this has been held to 
constitute the “complete and perma¬ 
nent loss of sight of both eyes.”— 
Routt V. Brotherhood of Railroad 
Trainmen. 166 N.W. 141, 143, 144, 101 
Neb. 763. 

23. Ill.—Bell & Zoller Mining Co. v. 
Industrial Commission, 153 N.E. 
580, 582, 322 Ill. 395. 

27. Colo.—Metropolitan State Bank 
V. McNutt, 215 P. 151, 153, 73 Colo. 
291. 

lowu.—Lutton V. Baker, 174 N.W. 
699, 600, 187 Iowa 753, 6 A.L.K. 
1696. 

Ky.—Remedial Plan v. Ott, 250 S.W. 

825, 826, 199 Ky. 161. 

Mich.—^White v. Wadhams, 170 N.W. 
60. 62. 204 Mich. 381. 

2S. Cal.—Broslus v. Orpheum Thea¬ 
ter Co., 60 P.2d 166, 158, 16 Cal. 
App.2d 61. 

Neb.—Spomer v. Allied Electric & 
Fixture Co.. 232 N.W. 767, 769, 120 
Neb. 399. 

“Bntirely under the control and di¬ 
rection of” equivalent 

Cal.—Broslus v. Orpheum Theater 
Co.. 60 P.2d 156, 158, 16 Cal.App. 
2 d 61. 

29. U.S.—Consolidated Gas Co. of 
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New York v. Newton, D C.N.Y., 
258 F. 238, 244. 

N.Y.—Chapman v. Forbes, 26 N.E. 3, 
123 N.Y. 532, 538. 

12 C.J. p 239 note 3. 

30. Mo.—Beebe v, Kan.sas City, 17 
S.W.2d 608, 612, 223 Mo.App. 642. 

Tenn.—Memphis Steel Const. Co. v. 
Lister, 197 S.W. 902, 903, 138 Tenn. 
307, L.R.A.1918B 406. 

31. Fracture of one bone of fore¬ 
arm held not to constitute complete 

fracture of arm.—(Columbia Mut. 

Life Assur. Co. v. Penn, 97 So. 673. 

133 Miss. 266. 

32. La.—St. Landry Wholesale Mer¬ 
cantile Co. V. Teutonia Ins. Co., 
37 So. 967, 113 La. 1053, 1059. 

Tex.—Hartford F. Ins. Co. v. Walk¬ 
er, Civ.App., 163 S.W. 398, 100 . 

Va.—Laveristein Bros. v. Hertford 
Fire Ins. Co., 99 S.E. 679. 584. 

33. U.S.—Northwest Bancorporal ion 
V. Commissioner of Internal Rev¬ 
enue, C.C.A., 88 P.2d 293. 296. 

D.C.—Hyman v. Ilelvering, 71 F.2d 
342, 343. 63 App.D.C. 221. 

34. Mo.—Mulcahey v. Brotherhood 
of Ry. Trainmen, 79 S.W.2cl 759, 
765, 229 Mo.App. 610. 

35. Ill.—Sykes Co. v. Industrial 
Commission, 145 N.E. 401, 402, 314 
111. 326. 

30, U.S.—Robinson v. U. S., C.C.A. 

N.Y., 251 P. 461, 466. 

37- U.S.—U. S., for Use and Benefit 
of Lancaster Iron Works v. Hamp¬ 
ton Roads Shipbuilding Corpora¬ 
tion, C.C.A.Va., 72 F.2d 943, 946. 

38. Ala.—Consolidated Indemnity & 
Insurance Co. v. Southern G—F 
Co.. 146 So. 383, 226 Ala. 214. 

39. Tenn.—Board of Education of 
Viola Normal School v. Board of 
Education of Warren County. 24 
S.W.2d 889, 890, 160 Tenn. 361. 



15 C.J.S. 


COMPLETE---COMPLETION 


and “law must be complete.”^i Other 
phrases see 12 C.J. p 239 text and note 93-p 241 
text and note 26. 

As an Adverb 

The term, used as an adverb, has been judicially 
considered in the phrase “furnished complete/’^ 2 

COMPLETELY. Entirely, fully, perfectly;^ 3 
purely.^ ^ 

Phrases: “Completely furnished [house] 

Other phrases see 12 C.J. p 243 text and notes 73- 
76. 

COMPLETENESS. When used to signify an ele¬ 
ment in a contract, the term denotc's that it em¬ 
braces all the material terins.^^ The word has been 
compared with “certainty.”^’^ 

COMPLETION. As defined in the Century Dic¬ 
tionary the term ordinarily means accoriiplishineiit 
or fulfillment, also act or process of making com¬ 
plete;^® a finishing, or accomplishing in full of 


something which has already been commenced.^® 

When used with reference to a building or struc¬ 
ture, the word signifies the finishing of unfinished 
w^ork, that is, bringing it from the condition in 
which it has been to a state in which there is no 
deficiemey.^® As used in certain statutes, however, 
it has been held to have a broader meaning, and 
may signify the completion of a substantial part of 
a work,®^ or even the commencement.®2 

Phrases: “After the completion of said line of 
railway,”®® “after the completion of said road,” 
“after the completion of the contract,” and “after 
the completion of the final canvass” see After 2 C.3. 
S. p 1010 notes 20-22, “after the date of the comple¬ 
tion of the work,”®^ “completion of a ‘contract, 
agreement, or obligation,' ”®® “completion of a 
well,”®® “completion of said public improvements 
or public buildings,”® 7 “completion of such 
levies,”®® “completion of the building,”®® “comple¬ 
tion of the contract,”®® “completion of the im- 
provement,”®^ “completion of the sale,”®® “con¬ 
structive completion,”®® “shall be deemed equiv- 


40. Tenn.—Boyer Fire Apparatus 

Co. V. Town of Brueelon, 66 S.W. 
2d 2JO. 212. 1C Term.App. 143. 

41. Kazim that the law mast he 
^'complete*’ when corriintf from log- 
l.«»laturo ineanR that rights, duties, 
or privileges must be definitely fixed 
or determined, or ru.los for fixing 
and determining tlicm must be clear¬ 
ly established when act is passed by 
houses and approved by governor.— 
People V. Barnett, 176 N.E. 108, 113, 
92 Ind.App. 4,^)4. 

42. 111.—Grove v. Miles, 68 Ill. 338. 

239. 

43. N.Y.—Stewart v. Keteltas. 22 N. 
Y.Super. 261, 282. 

44. Pa. — City of Karri.sburg v. 
Trustees of Harrisburg Academy, 
162 A. 816, 817, 308 I’a. 585. 

Tex.—Benevolent & Protective Or¬ 
der of Elks, Lodge No. 151, v. City 
of Houston, Civ.App., 44 S.W.2d 
488, 493. 

45. Cal.—^Wright-Callendcr-Andrews 

Co. v. Eaton, 191 P. 68, 47 Cal. 

App. 685. 

48. Va. — Van Dyke v. Norfolk 

Southern R. Co., 72 S.E. 659, 112 
Va. 835, 851. 

47. Va. — Van Dyke v. Norfolk 

Southern R. Co., supra. 

48. Okl.—Uncle Sam Oil Co. v. 
Richards. 184 P. 676, 577. 76 Okl. 
277. 

49. N.C.—Stanley County v. Snuggs, 
28 S.E. 539. 121 N.C. 894, 401. 

Applied to edaeatiOA 
One frequently hears the word 
“completion” used in connection 


with the finishing years .and months 
of the education of the young.— 
Stanley County v. Snuggs, supra. 

Sa Ark.—.Tobe v. Caldwell, 125 S. 

W. 423. 93 Ark. 603, 514. 

Ind.—McElwaine v. ITosey, 35 N.E. 

272, 135 Ind. 481, 492. 

12 C.J. p 243 note 84. 

51. Cal.—Willamette Steam Mills 
Lumbering, etc., Co. v. Los An- 
geie.s College Co., 29 P. 629. 94 Cal. 
229, 237. 

12 C.J. p 243 note 8.6. 

52. W.Va.—Yoke v. Shay, 34 S.E. 
748, 47 W.Va. 40, 44—Cashwa v. 
Improvement, Loan, etc., As.soc., 
32 S.E. 259, 45 W.Va. 490. 

**Con8traotloii” dlstingnlBhed 

S.<T.—Grt*enville & Columbia R. Co. 
V. Nunnamaker, 38 S.C^L. 107, 115. 

53. U.S.—Flud V. Murphysboro & S. 
1. R. Co„ C.C.A.111., 283 F. 386, 390. 

54. Okl. — Metropolitan C^asualty 
Ins. Co. of New York v. Dolese 
Bros, Co., 20 P.2d 669, 570, 163 Okl. 
36. 

55. U.S.—Mayer v. Garvan, C.C.A. 
Mass., 278 F. 27, 34. 

56L Okl.—Twin States Oil Co. v. 
Westerly Oil Co.. 220 P. 839, 840, 
93 Okl. 297. 

Tex.—Chapman v. Ellis, Civ.App., 
254 S.W. 615, 616—Hull v. Me- 
Clesky, Civ.App., 228 S.W. 1004. 
1006. 

See also the C.J.S. title Mines & 
Minerals § 202, and 40 C.J. p 1069 
notes 39-42. 

67. Abandonment of work does not 
oonatitnte anoh completion 
Okl. —Green Const. Co. v. Empire 
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Di.st. Electric Co., 218 P. 1074, 
1076. 1077, 92 Okl. 127. 

58. “Construction of such levees" 
equivalent 

Ark.—Drainage Dist. No. 7 v. Haver- 
stick, 53 S.W. 589, 692. 186 Ark. 
374. 

59. Cal.—Hughes Mfg. & Lumber 
Co. V. Hathaway, 161 P. 11.69, 1161, 
174 Cal. 44. 

C)r.—Fox & Co. V. Homan Catholic 
Bi.shop of the Diocese of Baker 
City, 216 P. 178. 179, 107 Or. 557. 

12 C.J. p 245 note 92. 

69. Wa.sh.—l*uget Sound I’ower & 
Light Co. V. Sparger, 252 P. 541, 
545, 142 Wash. 86. 

12 C.J. p 215 note 93. 

As preri qui.Mite to existence of me¬ 
chanic’s lien see the C.J.S. title 
Mechanic's Liens § 181, also 40 C. 
J. p 269 notes 2-6. 

61. Ohio.—Burton v. Powers, 180 N. 
E. 43, 45, 124 Ohio St. 564. 

Pa.—Provident Trust Co. of Phila¬ 
delphia V. Judicial Building & 
Loan Ass'n, 171 A. 287, 290, 112 
Pa.Super. 352. 

68. La.—City of Houma v. Berger, 
132 So. 238. 240, 16 La.App. 21. 

12 C.J. p 245 note 99. 

63. Cal.—Eniigh-WInehell Hardware 
Co. V. Pylrnan, 176 P. 722, 724, 38 
Cal.App. 508. 

N.M.—Albuquerque Lumber Co. v. 
Monlevista Co.. 38 P.2d 77. 82. 39 
N.M. 6. 

See also the C.J.S. title Mechanics’ 
Liens § 175, and 40 C.J. p 261 
notes 77—89. 
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alent to a completion,and *'upon completion of 
the job.”®6 Other phrases see 12 C.J. p 244 text 
and note 87-p 245 text and note 2. 

COMPLIANCE. Defined in the Century Dictionary 
as the act of complying, concession or submission, 
a yielding or consenting, as to a request, desire, de¬ 
mand, or proposal. 

Phrases: “Compliance by the insured and bene¬ 
ficiary,”®® “full compliance with all the by-laws,”®*^ 
and “full compliance • • • with all the provi¬ 
sions.”®® 

COMPLICATED. Consisting of many parts or par¬ 
ticulars not easily severable in thought; hard to 
understand or explain; involved; intricate; con¬ 
fused.®® 

Phrases: “Complicated account,” see Accounting 
§ 18, and “complicated fracture.”^® 

COMPLICATION. Defined in the Standard Dic¬ 
tionary as anything that complicates, or causes dif¬ 
ficulty, embarrassment, or intricacy, as a disease, co¬ 
existing with another disease and rendering it diffi¬ 
cult of treatment. 

Phrase: “Fractured ribs with complicatioiis.”72 

COMPLICE. One who is united with others in an 
ill design; an associate; a confederate.^® 


COMPLY. To acquiesce in or to be obsequious, al¬ 
so to complete, fulfil, perfect or carry into effect, 
or to perform or execute.74 The word has been held 
to be equivalent to “consent,”^® but distinguished 
from “conform.”^® 

Phrases: “Agreement to comply, ”77 ‘‘comply 
with,”78 and “failed to comply with the law.”79 

-Complied. The term has been employed as 

synonymous with “carried into execution.”®® 

Complied with. Perfected or carried into effect, 
completed.®! It has been held to be synonymous 
with “carried into execution”®^ and “performed,”®® 
although, as to the latter, there is authority to the 
contrary.®^ 

Other phrases: “Covenant to comply;”®® and al¬ 
so “fully and fairly complied with,”®® and “fully 
complied with the law.”® 7 

COMPONENT. Defined in the Standard Diction¬ 
ary as a constituent element or part. 

Phrases: “Component material,”®® “component 
material of chief value,”®® and “component parts.”®® 

COMPOS. Having the mastery, control, or power 
over a thing; master of, partaking of, possessing, 
participating, or sharing in.®! 


84. Cal.—Nevada County Lumber 
Co. V. Janiss, 78 P.2d 200, 201, 25 
Cal.App. 579. 

65. Md.—^Vane v. Stanley Heating 
Co.. 152 A. 511, 514, 160 Md. 24. 

60b Cal.—Everett v. Standard Acc. 
Ins. Co., 187 P. 996, 1001, 45 Cal. 
332. 

67. Mass. — Newhall v. Supreme 
Council A. M. II., 63 N.E. 1. 181 
Mass. Ill, 116, 117. 

Pa.—Hager v. German Beneficial Un¬ 
ion, 35 Pa.Super. 14 2, 150. 

12 C.J. p 246 note 5 [a]. 

08. Cal.—Everett v. Standard Acc. 
Ins. Co.. 187 P. 996, 1001, 45 Cal. 
App. 332. 

69. Ohio.—^Niemes v. Niemes, 119 
N.E. 503, 505. 97 Ohio St. 145. 

70 » What constitutes 

Such fracture has been described 
as one in which some of the flesh 
and ligaments get between the parts 
of the fracture, causing suppuration 
and failure to knit.—Sang v. St. 
Louis, 171 S.W. 847, 262 Mo. 454. 460. 
“Comminuted fracture*’ distinguish¬ 
ed see Comminuted ante p 578 note 
52. 

7X. Iowa.—See Hastings v. Bankers’ 
Acc. Ins. Co., 119 N.W. 79, 140 
Iowa 626. 


78. A broken stemnm, held, not a 
“complication** as used in the tent 
phrase 

Iowa.—Hastings v. Bankers’ Acc. 
Ins. Co., 119 N.W. 79, 140 Iowa 
626. 

73. Black L.D. 

See the C.J.S. title Criminal Law S§ 
90-93, 786. also 16 C.J. p 134 note 
3 9-p 137 note 52 and p 670 note 68 
-p 678 note 6.5. 

74. Ga.—Cleland v. Waters, 16 Ga. 
496, 502. 

76. Kan.—Citizens* State Bank of 
Sabetha v. Burner, 291 P. 739, 741. 

76. N.T.—Getty v. Fitch, Cornell & 
Co., 177 N.Y.S. 601, 693, 107 Misc. 
404. 

77. N.T.—Getty v. Fitch, Cornell & 
Co., supra. 

78. **Conform** sometimes oqaiva- 
lent 

Tex.—Ft. Worth & D. C. R. Co. v. 
Masterson, 66 S.W. 833, 835, 95 
Tex. 262. 

79. Ky.—Mutual Life Ins. Co. v. 
Prewitt. 105 S.W. 463, 127 Ky. 399, 
31 Ky.L. 1319. 

80. Ga.—Cleland v. Waters, 16 Ga. 
496, 503. 

81. Tex.—McMinn v. Cope, Civ. 
App., 112 S.W. 809, 812. 
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88. Ga.—Cleland r. Waters, 16 6a. 
496. 502. 503. 

83. Ind.—Supreme Tent K. M. W. v. 
Ethridge, 87 N.E. 1049, 1050, 43 
Ind.App. 4 75. 

84. N.Y.—Rosenthal v. Schaefer, 
220 N.Y.S. 330, 331, 129 Misc. 229. 

85. ''Covenant to conform*’ distin- 
gnished 

N.Y.—Getty v. Fitch, Cornell & Co., 
177 N.Y.S. 691, 693. 107 Misc. 404. 

86. PhiliFipine.—Tenorio v. Manila 
R. Co., 22 Philippine 411. 

87. Ky.—Mutual Life Ins. Co. v. 
Prewitt. 105 S.W. 463, 127 Ky. 399, 
31 Ky. L. 1319. 

88. U.S.—U. S. V. Walsh, C.C.Mass., 
154 F. 749, 751. 

89. Philippine.—Calder v. U. S., 8 
Philippine 334, 339. 

90. U.S.—New Fiction Pub. Co. v. 
Starr Co., D.C.N.Y., 220 F. 994, 997. 

91. Adams Gloss. 

Compos animi—having the mas¬ 
tery, control power of the mind, that 
is, of a sane mind.—^Adams Gloss. 

Compos culpie—sharing in, or 
privy to., the crime, fault, failure, 
defect, or neglect.—^Adams Gloss. 

Compos libertatis — having the 
power or possession of liberty.-^* 
Adams Gloss. 
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COMPOSE—COMPOSITION 


COMPOSE. Defined by the Standard Dictionary as 
to constitute or to form collectively the constituent 
parts of; and hc;ld to be equivalent or synonymous 

with “to construct.”® 2 

Composed of. Con.sistinp: of, formed of, made of, 
or made up of.®® The term has been said to con¬ 
note the combining of several mineral substances or 
the combinations of one or more mineral substances 
with other substances; but not necessarily to imply 
that an article must be made of more than one sub¬ 
stance, as it may be composed of a single sub¬ 
stance.®^ It has been held to be the equivalent of 
“made of,” “manufactured of,” “manufactures of,” 
and “in chief value of.”®® 

Other phrases: “Composed of a strip,”®® “com¬ 
posed of silver,”®"^ “composed wholly of straw,”®® 
“comr)osed wholly or in chief value of agate,” “eom- 
j)osed wholly or in chief value of glass,” “cordage 
composed of istle,” and “of whalever material com¬ 
posed;”®® also “composing the company.”! 

COMFOSITIO. Latin, literally an adjusting, ar¬ 
ranging, composing, compounding, connecting, or 
putting together.® 

Compositio mcnstirarnm. The composition or or¬ 
dinance of weights and measures.® 

Compositio tdnarum et pcrticannn. The statute 
of ells and perches; the title of an Knglish statute 
establishing a standard of measures.^ 


COMPOSITION. 

As a Noun 

Defined by Webster as the act or art of compos¬ 
ing, or forming a w^hole or integral by placing to¬ 
gether and uniting different things, ])arts, or in¬ 
gredients. Derivatively a compromise for settle¬ 
ment of debts already incurred.® Also a written or 
literary work invented and set in order.® 

Composition of tithes, or real composition. This 
arises in English ecclesiastical law, when an agree¬ 
ment is made between the owner of lands and the 
incumbent of a benefice, with the consent of the 
ordinary and the patron, that the lands shall, for 
the future, be discharged from payment of tithes, 
by reason of some land or other real recompense giv¬ 
en in lieu and satisfaction thereof.*^ 

Other phrases: “(V)mposition of matter” see the 
C.J.S. title Patents § 12, also 48 C.J. ]) 24 note 82, 
“composition with creditors” see Compositions with 
Creditors § 1, “indulgence, composition, or arrange¬ 
ment,”® “plan of composition,”® and “upon the con¬ 
firmation of a composition;”!® also “compositions 
of glass or paste,”!! and “compositions or arrange¬ 
ments.”!® 

As an Adjective 

Composition chips. In the metal trade, the words 
“comi)osition chips” or “turnings” mean chips with¬ 
out aluminum.^® 

Composition metal. A commercial designation for 
all composite metals.!^ 


Compos mentis—sound [or whole] 
of mind; having; use or control of 
one’s mental faculties.—Black L.D. 

Compos sui—having; the use of 
one’s limbs, or the power of bodily 
motion.—Black L.D. 

92. Conn.—Donnelly v. City of New 
Haven, 111 A. 897. 900, 95 Conn. 
647. 

93. U.S.—Hoskins Mfg;. Co. v. Gen¬ 
eral Electric Co., D.C Til., 2ia V. 
422, 428—U. S. v. T-imm, 2 Cust. 
App. 425. 426, 427—12 C.J. p 247 
note 29. 

94. U.S.—U. S. V. Tamm, .<!upra. 

96. U.S.—^Kenyon v. U. S., 4 Cust. 
App. 344, 345. 

90. ‘‘Comprising a strip” synony- 

mons 

U.S.—Hoskins Mfg. Co. v. General 

Electric Co., D.C.Ill., 212 F. 422, 
428. 

97. U.S.—U. S. v. Tamm, 2 Cust. 

App. 425, 426. 

98. U.S.—Schiflf V. U. S., C.C.N.Y., 
140 P. 63, 64. 

99. U.S.—U. S. V. Tamm, 2 Cust. 

App. 425. 426. 


1. N.Y.—Rosevelt V. Brown, 11 N. 
Y. 148, 154. 

2. Adams Gloss. 

3. Adams Gloss. 

Ancient ordinance 

It was the title of an ancient or¬ 
dinance, n<»t printed, mentioned in 
the St. 2;i Hen. VIII c 4. establishing 
a standard of measures.—Black L.D., 
citirif? 1 Blaekstonc Comm, p 275. 

4. Black L.D.. citing 1 Blackstone 
Comm, p 275. 

5. Pa.—Magazine Digest Pub. Co. v. 
Shade, 199 A. 190, 193, 330 Pa. 
487. 

As denoting an agreement between 
a debtor and his creditors see Bank¬ 
ruptcy fi 653 and Compositions with 
Creditors S§ 1, 2. 

Zn andent law 

Among the Franks. Goths, Bur¬ 
gundians, and other barbarous peo¬ 
ples, the name given to a sum of 
money paid, as satisfaction for a 
wrong or personal injury, to the 
person harmed, or to his family if he 
died, by the aggressor. It was orig¬ 
inally made by mutual agreement of 
the parties, but afterward establish¬ 
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ed by law and took the place of pri¬ 
vate physical vengeance.—Black L.D. 

6. ITS.—Daly v. Palmer, C.C.N.Y., 
6 F.Cas.No.3.652. 6 Blatchf. 256, 
264, 36 How.T’r..N.Y.. 206. 

7. Black L.D., citing 2 Blackstone 
Comm, p 28 and 3 Stephens Comm, 
p 129. 

8* Pa.—Magazine Digest Pul). Co. v. 
Shade, 199 A. 190, 192, 330 Pa. 4 87. 

9. U.S,—In re City of West Palm 
Beach, C.C.A.Fla., 96 F.2d 85, 86. 

10. U.S.— Callaghan v. Reconstruc¬ 
tion Finance Corporation, N.Y., 56 
S.Ct. 519, 522, 297 U.S. 464, 80 L. 
Ed. 804. 

11. U.S.—U. S. V. Popper, N.Y., 66 
F. 51. 52. 13 C.C.A. 325. 

12. Pa.— Magazine Digest Pub. Co. 
V. Shade, 199 A. 190, 193. 330 Pa. 
487. 

13. Mass.—Ehrlich v. United Smelt¬ 
ing & Aluminum Co., 147 N.E. 20, 
252 Mass. 12. 

14. U.S.—Downing v. U. S., C.C.N. 
Y.. 116 F. 779, 780, affirmed 122 P. 
445, 446, 58 C.C.A. 427. 
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Composition proceedings. As a stage in bank¬ 
ruptcy proceedings and with relation to composi¬ 
tions with creditors see C.J.S. titles Bankruptcy § 
6«53 et seq, and Compositions with Creditors §§ 15- 
17. 

Composition pumice stone, A manufactured ar¬ 
ticle consisting of ground or pulverized yjumice 
stone and clay mixed and pressed or molded into 
bricks or cakes of different sizes, shapes, and grades 
or qualities of texture or grain, depending upon the 


use for which it is intended, used by painters, var- 
nishers, polishers, cabinetmakers, markle workers, 
and others, in rubbing, smoothing or polishing the 
surfaces of wood, stone, marble, etc.^^ 

Composition scrap, A commercial designation of 
various articles made of composition metal which 
are dealt in by the old-nictal trade.^® 

Other phrases: “Composition funds,”^"^ “compo¬ 
sition proposal,”!8 “composition settlement,”!® and 
“composition turnings.”®® 


15. U.S.-—Waddell & Co. v. U. S., 

C. C.N.T., 124 F. 301. 

16. U.S.—Downing: v. U. S., N.Y., 
122 F. 446. 446. 68 C.C.A. 427. 

17. U.S.—^In re Moyer’s Honae Store, 

D. C.Pa., 26 F.2d 146. 147. 


I. U.S.—-In re Dionne, D.C.Me.. 21 
F.Supp. 311, 313. 

L Cal.—KeelinK Corporation v. 
Pacific Products. 31 P.2d 1043, 
1044, 138 Cal.App. 180. 


La.—IlusBell v. Dou^et, App., 171 So. 
501. 502. 

20. Mass.—Ehrlich v. United Smelt¬ 
ing & Aluminum Co., 147 N.E. 20, 
252 Mass. 12. 
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COMPOSITIONS WITH CREDITORS 

This Title includes agreements by creditors of the same debtor to accept part of the sums due them 
from him in satisfaction of the whole; nature, requisites, validity, incidents, operation, and effect of 
such agreements in general; and rights, liabilities, and remedies of the parties. 

Matters not In this Title, treated elsewhere In this work, see Descriptive-Word Index 


Analysis 

§ 1. Definition and nature—^p 671 

2. Distinguished from other transactions—^p 672 

3. Requisites—p 672 

4. Form—p 674 

5. Consideration—p 675 

6. Validity—^p 676 

7. Execution—p 676 

8. Parties—p 677 

9. Construction—p 679 

10. Performance or breach—p 679 

11. Effect of composition—p 682 

12. Effect of mistake—^p 688 

13. Effect of fraud and misrepresentation in general—p 688 

14. Preferences—p 691 

15. Compositions through trustees—p 697 

16. Compositions by third person on behalf of debtor—p 697 

17. Compositions by and with partners—p 697 

18. Rescission—p 698 

19. Enforcement—p 699 


§ 1. Definition and Nature 

A composition with creditors is an agreement made 
by an insoivent or embarrassed debtor with two or more 
of his creditors by which such creditors agree to receive 
a certain portion in fuli satisfaction of their ciaims. 

A composition with creditors is an agreement 
made by a debtor, cither in insolvent or in embar¬ 
rassed circumstances, or by someone in his behalf, 
with two or more of his creditors, by which it is 
agreed on the one side that each of the creditors 
who enters into the agreement shall receive imme¬ 
diate payment of a specified amount or a certain 
percentage (in either case less than the whole) of 
their respective claims, or that all or a specified 
portion of the debtor’s property shall be applied 
toward the payment of those claims pro rata, while 

l- U.S.—In re Clarence A. Nachman 
Co.. C.C.A.N.Y.. 6 F.2d 427. 

Ark.—Farmers’ Bank of Dardanelle 
V. Sellers, 267 S.W. 591. 167 Ark. 

162. 

Iowa.—Fisher Supply Co. v. North¬ 
western Gravel Co., 249 N.W. 664, 

216 Iowa 909. 


on the other side the creditors agree to accept in full 
satisfaction of their claims whatever is thus prof- 
fered.l It is not essential that the composition be 
joined in by a considerable portion of the credi¬ 
tors, as is stated in some definitions. As shown in¬ 
fra § 8, it is sufficient that two join. Al.so, as shown 
infra § 3, the composition need not be an agreement 
to accept less than the whole amount of the debt, 
since an assignment under which the creditors run 
the risk of losing a part of their claims is a compo¬ 
sition if accepted as such by the creditors, although 
they eventually realize the full amount due them. 
Further, a statement as a part of the definition that 
a composition must be on a sufficient consideration 
is misleading, since subject to the construction that 
there must be an extrinsic consideration, whereas, 

A. Nachman 
Co.. C.C.A.N.Y., 6 F.2d 427. 

12 C.J. p 251 note 1 [a]. 

Debts already inenrred 

A cornpopltion in a compromine for 
H<‘tlU*rnent of debts already Incurred. 
—Maj;jizine Pnb. Co. v. Shade, 

199 A. 190, 830 Pa. 487. 


Kan.—Schmitt v. Schepp, 62 r.2d 842, 
144 Kan. 809. 

La.—Baudoin v. Girouard, App., 164 
So. 430. 

Or.—Seaweard v. De Armond, 198 P. 

916. 101 Or. 30. 

12 C.J. p 251 note 1. 
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Other deflnltlone 

U.S —In re Clurenre 
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§ 1 

as shown infra § 5, in a true composition the only 
consideration necessary is the intrinsic one created 
by the mutual agreement of the creditors who enter 
into it, and if there is an extrinsic consideration the 
transaction loses its nature as a composition and 
becomes an accord and satisfaction or a compro- 
mise.2 

Nature of agreement, A composition is a new 
agreement and effects a novation of the original 
claim.* It is not only an agreement between the 
debtor and the creditors who enter into it, but also 
an agreement of those creditors among themselves, 
each with the others.^ Each creditor, however, acts 
for himself, rather than for all the creditors.* 

§ 2. Distinguished from Other Transactions 

A composition Is distinguished from other transac¬ 
tions involving the settlement of creditor’s claims. 

A composition with creditors is distinguished 
from an accord and satisfaction, see the title Ac¬ 
cord and Satisfaction § 1 b; from an assignment 
for the benefit of creditors, .sec the title Assign¬ 
ments for Benefit of Creditors § 4 c; or from a 
bankruptcy composition sec the title Bankruptcy § 
653. 

Compromise and Settlement. A composition with 
creditors may be distinguished from a compromise 
in that it will operate as the settlement of an un¬ 
disputed liability and applies in strictness only to 
money demands arising out of contracts, while a 
compromise, as stated in the title Compromise and 
Settlement 8 3, is the .settlement of a disputed claim 
and applies to claims and demands of all sorts. A 
composition further differs from a compromise in 
that it requires the concurrence of at least two 
creditors to make it binding, while a compromise 
and settlement will be valid, although between a 
debtor and a single creditor, as shown in the title 
Compromise and Settlement § 6. When the trans¬ 


action contains the elements of a compromise it will 
be held to be such rather than a composition.® 

Sale. A sale and transfer by the debtor of his 
property in consideration that the creditor, to whom 
the conveyance is made, will release him from all 
his debts and pay a certain per cent of his liabili¬ 
ties, is not a composition,'^ since the liability of the 
debtor passes from the original creditor to the pur¬ 
chaser, while in a deed of composition the debt is 
extinguished when the composition is carried into 
effect.® 

§ 3. Requisites 

Although actual Insolvency Is unnecessary, a com¬ 
position debtor must be in embarrassed circumstances; 
some advantage to the creditors must exist; it must pro¬ 
vide for the complete satisfaction of the debts involved; 
there must be mutuality between the debtor and credi¬ 
tors, and the creditors themselves; and, unless an ex¬ 
press stipulation to the contrary exists, equality among 
the participating creditors is required. 

In order that there may be a valid composition 
the debtor must be in embarrassed circumstances,® 
although it is not necessary that creditors should 
receive from his estate less than the full amount of 
their respective claims. It is sufficient that they 
run the risk of losing part by assenting to an assign¬ 
ment of the debtor’s property for their benefit, al¬ 
though they eventually realize all that is due them,i® 
or that they agree to an extension of time with the 
expectation of realizing their full claims in install¬ 
ments, 

There must be some advantage to the creditors in 
a composition proposal, either in the distribution of 
the debtor’s property in fixed payments, or in the 
giving of security for the yierformance of the com¬ 
position,^* and, consequently, a mere extension of 
time without conditions and not under seal is not a 
composition, and, irrespective of its enforceability 
as among the creditors themselves, is not binding on 


8 . Wis.—Chicago Continental Nat. 
Bank v. McGeoch, 66 N.W. 606. 92 
WiP. 286. 

3. U.R.—In re Clarence A. Nachman, 
C.C.A.N.Y., 6 F.2d 427. 

Kan.—Schmitt v. Schepp. 62 P.2d 
842, 843, 144 Kan. 809, quoting 

OorpuB JnriB. 

12 C.J. p 252 note 6. 

4i Ark.—Farmers’ Bank of Dar- 
danelle v. Sellers, 267 S.W. 591, 167 
Ark. 152. 

Kan.—Schmitt v. Schepp, 62 P.2d 
842, 843, 144 Kan. 809. quoting Oor- 
pns Juris 

La.—Russell v. Douget, App., 171 So. 
501. 

12 C.J. p 252 note 7. 

5. Kan.—Schmitt v. Schepp, 62 F. 


2d 842. 843. 144 Kan. 809. quoting 

Corpus Juris. 

Me.—Ex parte Haines, 76 Me. 394. 

6. N.Y.—Graham v. Meyer, 1 N.E. 
143. 99 N.Y. 611. 

Tex.—Grabenheimer v. Blum, 63 Tex. 
369. 

Wis.—Continental Nat. Bank v. Mc¬ 
Geoch. 66 N.W. 606, 92 Wis. 286. 

7. Ala.—Henry v. Murphy, 54 Ala. 
246. 

N.Y.—Goldenbergh v. Hoffman, 69 N. 

y. 322. 

Wash.—Harris v. Zier, 86 P. 928, 43 
Wash. 573. 

8 . N.Y.—Goldenbergh v. Hoffman, 
69 N.Y. 322, affirming 7 Hun 324. 

9. N.Y.—Mt. Vernon Rattan Co. v. 
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Jonchlmson, 103 N.Y.S. 1045, 119 
App.Div. 71. 

12 C.J. p 253 note 26. 
l(k S.C.—Aiken v. Price, 1 Dudley 
60. 

12 C.J. p 253 note 28. 

Agreement with large number of 
eredltore, which has as its aim to 
eventually pay the claims in full, 
cannot constitute a composition with 
creditors.—Colbert v. District Grand 
Lodge No. 21, Grand United Order of 
Odd Fellows, La.App., 178 So. 694. 
11. Minn.—Abel v. Allemannia Bank, 
82 N.W. 680, 79 Minn. 419. 

12 C.J. p 253 note 29. 

18. Pa.—Henry v. Patterson, 67 Pa. 
346. 

12 C.J. p 253 note 30. 



15 C.J.S. 


COMPOSITIONS WITH CREDITORS 


the creditors as between them and the debtor.^3 
Likewise, a mere abandonment of their demands by 
creditors is not a composition,nor is an agree¬ 
ment which is not for the payment by the debtor of 
any sum or thing.^® 

Although a composition is not an accord and sat¬ 
isfaction,it must contain all the elements neces¬ 
sary to give it the effect of such a transaction,^^ 
that is, it must operate until breach as a bar to re¬ 
covery of the debt compounded.^® Therefore, a 
mere agreement to accept a composition is an ac¬ 
cord only, and if standing alone is no defense to an 
action on the original claim.^® To make such an 
agreement operate as a composition it must, if be¬ 
tween the debtor and a creditor, be part of a com¬ 
mon purpose or understanding with other creditors, 
as shown later in this section, and if between the 
creditors only must be accepted by the debtor either 
expressly or by acts.20 

Mutuality. In order to constitute a valid compo¬ 
sition, there must be mutuality or a meeting of the 
minds, as in any other contract, between the debt¬ 
or, nr whoever proffers the composition, and the 
creditors.^*^ A mere unilateral agreement which 
purports to bind only the debtor or someone who 
acts in his interest is not binding on the creditors 
and cannot be enforced by them, unless they have 
accepted it,-- while an agreement that in terms 
binds the creditors only cannot be enforced by the 
debtor, unless it has been accepted by him, even 


§ 3 

though the creditors may enforce it amongst them¬ 
selves. ^3 However, the agreement, even when writ¬ 
ten, need not be signed by the parties; it is suffi¬ 
cient if they assent to or act on it.^^ It is some¬ 
times said that an agreement to accept a composi¬ 
tion is not binding unless others are thereby induced 
to enter into the composition.^® The mere fact 
that judgpnent has been obtained for the full amount 
of its claim against the debtor is alone insufficient 
to show such creditor's nonacceptance of a compo¬ 
sition agreemcnt.3® 

In addition to the ordinary mutuality necessary to 
every contract, a composition must contain the fur¬ 
ther element of mutuality among the creditors them¬ 
selves, that is, it must be entered into by them in 
reliance on their mutual concessions, and in fur¬ 
therance of a common purpose to secure their 
claims by compromise and settlement.-"^ A series 
of separate and independent compromises wdth in¬ 
dividual creditors, whether on the same or on dif¬ 
ferent terms, will not constitute a composition.^® 
However, if the common purpose is present, the 
fact that the creditors are agreed with separately 
\vill not prevent the arrangement from being con¬ 
strued as a composition.29 Furthermore, it is not 
necessary that each creditor should be aware that 
the others have joined or will join in the compo¬ 
sition, for in that case the first and the last would 
never be bound; all that is necessary, it would 
seem, is the common purpose.®® Neither a mcet- 


13. Ill—Pills Sons’ Mfj;, Co. v. 
ComnnTCial Nat. Bank, 13 N.E. 156, 
121 111. DS2. 

12 C.J. p 253 nole 31. 

14. N.Y.—Haskins v. Newcoml), 2 
Johns. 405. 

15. Cal.'—Wihson v. Samuels, 35 P. 
148. 100 Cal. 514. 

16. Wis.—Mellen v. Gold.srnilh, 3 
N.W. 592. 47 Wis. 573. 32 Am.R. 
781. 

17. Mifh.—Harrison v. Gamble, 36 
N.W. 682, 69 Mirh. 96. 

12 C..T. p 253 note 35. 

18. Cal.—Heynolds v. Pennsylvania 
Oil Co., 89 P. 610, 150 Cal. 629. 

12 C.J. p 254 note 36. 

N.C.—Hayes v. Davidson, 70 N. 
C. 573. 

Vt.—Wheeler v. Wheeler, 11 Vt. 60. 
12 C.J. p 254 note 37. 

20. Cal.—Wilson v. Samuels, 35 P. 
148. 100 Cal. 514. 

Me.—Webb v. Stuart, 59 Me. 356. 
Mo.—Gamier v. Papin, 30 Mo. 243. 

21. Iowa.—Federal Cartridfire Corpo¬ 
ration V. Western Auto Specialty 
Co., 257 N.W. 786, 219 Iowa 271. 

15 C.J.S.-43 


N.T.—Sondheim v. Scalera, 161 N.Y. 
S. 291. 

28. Okl.— 0 .«=?borne v. White, 154 P. 
653, 54 Okl. 733—Price v. Winne- 
baKo Nat. Bank, 79 1’. 105, 14 Okl. 
268. 

Tex.—Abernathy Ripby Co. v. Mc- 
Douffle, etc., Co., Civ App., 187 
S.W. 503. 

12 C.J. p 254 note 41. 

Acceptance held hindingr 

A letter from a holder of a part¬ 
nership note to a creditors' commit¬ 
tee, recitinff that it expected to re¬ 
ceive its pro rata share of the busi¬ 
ness, was held to be an acceptance of 
the composition agreement.—Oklaho¬ 
ma Tool & Supply Co. V. Daniels, 
Tex.Clv.App., 296 S.W. 631. 
Acceptance by aU creditors not 
shown 

Proposed compromise agreement 
by bank president that bank would, 
along with all other creditors of 
partnership, accept one third of 
claims against partnership, was not 
effective as to bank, conservator, or 
receiver of bank, where all creditors 
did not accept proposed compromise 
prior to appointment and qualifica¬ 
tion of receiver or conservator, or 
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thereafter.— Mermis v. Waldo, C.C.A. 
Kan., 91 K 2d 385. 

83. C.'il —Wilson V. Samuels, 85 P. 
148. 100 Cal. 514. 

12 C J. p 254 note 42. 

84. Cul.—Wilson v. Samuels, 35 P. 
148, 100 Cal. 514. 

12 C.J. p 254 note 43. 

85. N.J.—Jianiels v. Hatch, 21 N.J 
Daw 391, 47 Am D. 169. 

N.Y.—Williams v. Carrington, 1 Hilt. 
51,5. 

86. Ark —Farmers’ Bank of Dar- 
danelle v. Stdlers, 267 S.W. 591, 167 
Ark. 152. 

87. R.I.—Cohen v. P. E. Harding 
Const. Co.. 103 A. 702, 41 R.I. 242. 

12 C.J. p 256 note 46. 

88. N.Y.—Sondheim v. Scalera, 161 
N.Y.S. 291. 

Ohio.—Windhorst v. Brandt, 18 Ohio 
App. 59. 

12 C.J. p 266 note 47. 

89. Pa.—Crawford v. Krueger, 50 A. 
931, 201 Pa. 348. 

12 C.J. p 255 note 48. 

30. N.Y.—Hall v. Merrill, 18 N.Y. 

Super. 266, 9 Abb.Pr. 116. 

12 C.J. p 256 note 49. 
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ing of the creditors nor a final promise of each to 
each is necessary.®^ The mere fact, however, that 
an agreement between the debtor and a number of 
his creditors is mutual and reciprocal in its cove¬ 
nants as regards the various creditors does not of 
itself make the transaction a composition.32 
Whether or not the element of mutuality exists is 
a question of fact to be determined by the tribunal 
whose function it is to decide matters of fact.23 

Equality among the creditors who enter into it is 
of the essence of a composition, and is implied by 
law from the very nature of the transaction,*^ un¬ 
less there is an express stipulation or understanding 
that they shall be treated differently.*^ The general 
principle, however, applies only where the agree¬ 
ment is silent; and if the other creditors assent each 
may secure for himself the best terms that he can.** 
However, after a creditor has agreed to relinquish 
part of his claim and induced others to become par¬ 
ties to the composition it would be a fraud on them 
to permit a creditor to annul the agreement and 
collect the full amount of his claim.*^ A secret 
benefit accruing to a creditor from a third party will 
vitiate the composition equally with one received 
from the debtor.** The equality demanded among 
creditors joining in a composition is with respect to 
their positions at the time of compounding, and con¬ 
ditions of inequality already existing although un¬ 
disclosed, are wiped out.** 

§ 4. Form 

No particular form is essential to constitute a com¬ 
position with creditors. 

As a general rule, no particular form is essential 
to constitute a composition.^® It is not essential 
that all the creditors should join in one agreement; 
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they may compound separately if their several 
agreements are in pursuance of a common under¬ 
standing and purpose,*^ and the agreement may 
consist of one paper or of different papers.^* It is 
not necessary that there should be a formal re¬ 
lease,^* or even an express agreement for a re¬ 
lease. Such a release or agreement may be implied 
from the terms of the composition.^^ Although 
composition agreements sometimes contain recitals 
of mutual consideration to the effect that the cred¬ 
itors ‘‘each ... in consideration of the agree¬ 
ment therein contained on the part of the others” 
agree, etc., such a recital is not essential; an agree¬ 
ment among themselves will be legally inferred 
from an instrument in which several relinquish part 
of their demands.^* 

Composition by deed. When the law of compo¬ 
sitions was still in the formative period, and the 
opinion prevailed that a composition without some 
new consideration was merely an accord, what 
would to-day be considered as a strict composition 
agreement always took the form of a deed under 
seal, which supplied the consideration supposed to 
be necessary; and while it is now admitted every¬ 
where that a composition need not be made by 
deed, it is, nevertheless, preferable when practica¬ 
ble to effect a composition by means of such an in¬ 
strument.^* The method of composition by deed 
most frequently employed in early limes and one 
that is still often made use of is an assignment of 
his property by the debtor to trustees who arc usu¬ 
ally but not necessarily some of his creditors, in 
trust, to convert the assigned property into money 
and to distribute the proceeds ratably among such 
of the creditors as shall come in as parties to the 
deed, either by signing it or by accepting its pro- 


31. U.S.—Bean v. Amsinck, C.C.N. 
Y.. 2 F.Cas.No.1,3 67. 10 Blatchf. 
361, reversed on other errounds 22 
Wall. 395, 22 L.Rd. 801. 

Ill.—Gillflllan v. Farrington, 12 Ill. 
App. 101. 

Wis.—Johnson v. Parker, 34 Wls. 
596. 

32. Ill.—Pitts Sons' Mfg. Co. v. 
Commercial Nat. Bank, 13 N.E. 156, 
121 Ill. 582. 

Pa.—Henry v. Patterson, 67 Pa. 346. 

33. Minn.—Minneapolis First Nat. 
Bank v. Steele, 59 N.W. 969, 68 
Minn. 126. 

34b Mo.—Dillon v. Ennis. 206 S.W. 
191. 

N.Y.—Sondheim v. Scalera, 161 N.Y. 
S 291. 

12 C.J. p 256 note 68. 

36h Cal.—O’Brien v. Greenebaum, 28 
P. 214, 92 Cal. 104. 


Minn.—Newell v, Higgins, 56 N.W. 
577, 55 Minn. 82. 

N.Y.—Hall V. Merrill, 18 N.Y.Super. 
266, 18 How.Pr. 38. 

36. La.—Le Changeur v. Gravler, 2 
Mart..N.S.. 646. 

37. N.H.—Allen v. Cheever, 61 N.H. 
32. 

1 C.J. p 647 note 47. 

36. Cal.—Kullman v. Greenebaum, 
28 P. 674, 92 Cal. 403, 27 Am.S.R. 
150. 

12 C.J. p 266 note 67. 

39. N.H.—Fellows Box Co. v. Mills, 
167 A. 163, 86 N.H. 267. 

46. N.C.—^Wlttkowsky v. Baruch, 36 
S.E. 166, 126 N.C. 747. 

Pa.—Crawford v. Krueger, 60 A. 931, 
201 Pa. 348. 

12 C.J. p 269 note 90. 

41. N.Y.—Chemical Nat. Bank v. 
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Kohner, 85 N.Y. 189, reversing 8 
Duly 630, 68 How.Pr. 26 7. 

Wis. —Continental N.at. Hnnk v. Mr- 
Geoch, 66 N.W. 606, 92 WIs. 286— 
Johnson v. Parker, 34 Wis. 596. 

42. Ind.—Hobblns v. Magee, 76 Ind. 
381. 

Pa.—Eisenhart v. Lynn, 29 Wkly.N.C. 
113. 

Wis.—Corbett v. Joanne.s, 104 N.W. 
69, 126 Wis. 370. 

43. N.C.—^Wittkowsky v. Baruch, 36 
S.E. 166, 126 N.C. 747. 

Vt.—Paddleford v. Thacher, 48 Vt. 
674. 

12 C.J> p 269 note 96* 

44. Wls.—Johnson v. Parker, 84 
Wis. 696. 

12 C.J. p 259 note 97. 

45. N.Y.—Renard v. Tuller, 17 N.Y. 
Super. 107. 

401 N.Y.—Fellows v. Stevens. 24 
Wend. 294. 
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visions.^'^ Such an assignment pursuant to a com¬ 
position agreement is not invalid because the as¬ 
signment fails, to comply with statutory provisions 
regulating a general assignment for the benefit of 

creditors.^ 8 

Another form of composition by deed is what for 
the sake of distinction may be called a modern com¬ 
position deed, by which the debtor, or someone in 
his behalf, agrees to pay to each creditor who ac¬ 
cepts the deed a fixed sum, or a certain percentage 
or proportion of the debts due him, either at once 
or at a specified future time, cither in a lump sum 
or in installments, and either with or without se¬ 
curity for the performance of the agreement, on 
condition that the creditors will accept what is thus 
offered them as in satisfaction of their entire 
claims; while the creditors, in consideration of the 
performance of the debtor’s undertaking, agree to 
accept the composition and to relieve the debtor 
from all further liability to them, cither absolutely, 
or on performance.^® The instrument need not pro¬ 
vide for a present executed composition, but may be 
merely an executory agreement to enter into a com¬ 
position in the future.^® 

Another form of composition by deed, which was 
at one time in common use, is what is known as a let¬ 
ter of license, by which the creditors covenant for 
a temporary susi)cnsion of their rights and bind 
themselves not to sue or to molest their debtor for a 
certain specified time, during which he is allowed 
to carry on his trade or business at his own discre¬ 
tion, but this mode is now of rare occurrence, and is 
seldom or never made use of in the United States.®^ 
It is well settled, however, that without a seal or a 
new consideration a letter of license is merely an ex- 

47. Wls.—National Bank of La 
Crosse v. Funke, 255 N.W, 147, 215 
Wls. 641, 93 A.L.R. 365. 

12 C.J. p 259 note 1. 

4B. Mont.—^Pioneer Minerals Corpo¬ 
ration V. Larabie Bros. Hankers, 43 
P.2d 884, 99 Mont. 358. 

40. Vt.—^Dauchy v. Goodrich, 20 Vt. 

127. 

BO. • TJ.S.—Barlleman v. Douglass. D. 

C., 2 F.Cas.No.1,073, 1 Cranch C.C. 

450. 

Vt.—Dauchy v. Goodrich, 20 Vt. 

127. 

Bl. N.T.—In re Leslie, 10 Daly 76. 

12 C.J. p 260 note 4. 

B8. Ill.—^Pitts Sons’ Mfg. Co. v. 

Commercial Nat. Bank, 13 N.E. 156, 

121 Ill. 682. 

Pa.—Henry v. Patterson, 67 Pa. 346. 

12 C.J. p 260 note 6. 

53. S.C.—Pierce v. Jones, 8 S.C. 273. 

28 Am.K. 288. 

12 C.J. p 261 note 13. 


tension of time and cannot bind the creditors.^^ 

Parol and oral composition. A parol composition 
is valid and binding equally with one under seal, 
when the debts compounded are simple contract 
debts, and also wherever the distinction between 
simple contracts and specialties has been abolish¬ 
ed.®® It has been doubted, however, whether a com¬ 
position of a specialty, where the distinction is pre¬ 
served, should not be under seal.®^ Unless it is oth¬ 
erwise provided by statute, an oral composition is 
valid whenever a parol composition would be.®® 

§ 5. Consideration 

A compoiltion rests on an Intrinsic consideration, the 
mutual agreement of creditors to forego their legal rights 
and to accept what is offered In place thereof. 

A composition is usually said to form an excep¬ 
tion to the rule that requires a new consideration 
to support an agreement to accept part of a debt 
in satisfaction of the whole, and certainly no ex¬ 
trinsic consideration is required.®® The exception, 
however, is more apparent than real; a composition 
rests on an intrinsic consideration, namely, the mu¬ 
tual agreement of the creditors to forego their legal 
rights and to accept what is offered for their com¬ 
mon benefit; in other words, the promise of each 
is the consideration fpr that of the others ;®7 and 
this is true, although only a portion of the creditors 
enter into the composition agreement.®® There is 
an apparent exception to this rule in the case of an 
agreement merely to forbear, which is held by the 
weight of authority not to be binding, although en¬ 
tered into mutually by the creditors, unless there is 
some additional consideration in the way of an ad¬ 
vantage to the creditors.®® There may, of course, 

57. Ill.—Union Central Life Ins. Co. 
V. WebtT, 2 N.E.2d 746, 285 llI.App. 
568. 

N.J.—Levine v. Blumcnthal, 3 86 A. 
457, 317 N.J.Law 23, afllrmed 189 
A. 54, 117 N.J.Law 426. 

R.I.—Cohen V. P. E. Harding Const. 

Co., 103 A. 702, 41 R.T. 242. 

Tox,—Texarkana Nat. Bank v. Hub¬ 
bard, Civ.App., 13 4 S.W.2d 389, er¬ 
ror dismi.s.sed. 

12 C..T. p 256 note 69. 

66. Wls.—Chirago Contini'ntal Nat. 
Hank v. McGeoch, 66 N.W. 606, 92 
Wis. 286. 

12 C.J. p 267 note 60. 

59. Ill.—Pitts Sons’ Mfg. Co. v. 
Commercial Nat. Bank, 33 N.E. 156, 
121 HI. 682. See Globe Wernicke 
Co. V. Siegel Myers School of Mu¬ 
sic, 209 Hl.App. 529. 

12 C.J. p 267 note 61. 

Sxtenilon not a oompoaltloa agrea- 
ment 

Agreement whereby creditors ac- 


Before it was establishod that ai 
composition agreement carries its] 
consideration in itself so far as the 
creditors are concerned, and, there¬ 
fore, forms an apparent exception to 
the general rule that acceptance of 
part of a debt is no satisfaction of 
the whole, without a new considera¬ 
tion, it was held that a composition 
must be under seal so a.s to import 
the necessary consideration, and that 
a parol composition was not binding. 
—Acker v. Phcenix, 4 Paige, N.Y., 305 
—12 C.J. p 261 note 12. 

54. N.Y.—Williams v. Carrington, 1 
Hilt. 615—Ftllows V. Stf'vens, 24 
Wend. 294. 

55. Wls.—Mellen v. Goldsmith, 3 N. 
W. 592, 47 Wis. 573, 32 Am.R. 781. 

12 C.J. p 261 note 16. 

50. Kan.—People’s Exchange Hank 
of Elmdale v. Miller, 29 P.2d 1079, 
139 Kan. 3. 

12 C.J. p 256 note 68. 
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be an additional extrinsic consideration, but the 
agreement is then no longer a composition but a 
compromise or an accord and satisfaction.®® 

Where creditors receive payment of an agreed 
percentage of their debts before such debts are due 
under an extension agreement, the settlement is 
supported by a sufficient consideration.®^ Also, a 
waiver of the debtor's right to take the benefit of 
the bankruptcy law is a sufficient consideration to 
sustain a composition contract.®^ 

§ 6. Validity 

A true composition, based on sufficient consideration, 
made in good faith and free from fraud, is a valid en¬ 
forceable contract. Any reasonable condition for the 
benefit of either debtor or the creditors must be given 
effect If possible. 

A true composition rests on a sufficient consider¬ 
ation, as heretofore shown, and consequently, if 
made in good faith and free from fraud,®^ is a valid 
contract and should be upheld and enforced.®^ It 
cannot be regarded as a fraud on creditors if it 
affords all an opportunity of obtaining an equal 
composition for all their debts;®® but any fraud, 
whether practiced on the creditors by the debtor or 
by one creditor on another, will invalidate the com¬ 
position as to all injured parties, as hereinafter 
shown in §§ 13 and 14, 

Conditions. A composition may contain any rea¬ 
sonable condition for the benefit of either the debt¬ 


or or the creditors,®® and, as subsequently shown in 
§ 10, such conditions must be performed by the oth¬ 
er party or the composition will not be binding. 
Moreover, any individual creditor may impose any 
condition he sees fit as the terms on which he will 
enter into the composition, and such condition must 
be given effect if possible or he will be released 
from the obligation of the composition.®*^ The con¬ 
ditions usually imposed are that all the creditors 
shall sign or join in the composition, see infra § 8; 
that they must join within a limited time, see infra 
§ 8; that remedies against sureties, indorsers, and 
other joint debtors shall be reserved,®® and that the 
composition shall not deprive a creditor of the ben¬ 
efit of any security he may have for his debt.®® 
However, conditions must be plainly declared or 
clearly deducible from unmistakable language.^® 
The condition becomes a part of the creditor’s con¬ 
tract, and the courts have no power to excuse its 
nonper f ormance. ^ 

§ 7. Execution 

A composition agreement need not be signed by the 
interested parties, except where so required by its terms. 

A composition agreement, even when in the form 
of a deed or other written instrument, need not be 
signed by the parties,except when so required by 
its lerms.*^® A composition will not be invalidated 
by the fact that blanks are left in the deed which 


ceptinp: debtor's proposal to creditors 
extended time of payment of entire 
Indebtedness, debtor to pay interest, 
was not “composition agreement,” 
but extension of time so that part 
payment of indebtedness before due 
under extension agreement precluded 
recovery of balance.—Fisher Supply 
Co. v. Northwestern Gravel Co., 249 
N.W. 664, 216 Iowa 909. 
eo. Wls.—Continental Nat. Bank v. 
McGeoch. 66 N.W. 606, 92 Wis. 
286. 

12 C.J. p 257 note 63. 

61. Iowa.—Fisher Supply Co. v. 
Northwestern Gravel Co., 249 N. 
W. 664, 216 Iowa 909. 

6SL Tex.—Shear Co. v. Dickey, Civ. 
App., 280 S.W. 841. 

Mont.—Pioneer Minerals Corpo¬ 
ration V. Darabie Bros. Bankers, 43 
P.2d 884. 99 Mont. 358. 

“The validity of such an agree¬ 
ment does not depend upon the tech¬ 
nical and strict rules which govern 
accord and satisfaction, release and 
discharge, but upon principles of 
equity, which treat the violation of 
or failure to execute such an agree¬ 
ment as a fraud not only upon the 
debtor, but more especially upon the 
other creditors, who have been lured 


in by the agreement to rollnqui.sh 
theip further demands, upon the sup¬ 
position that the debtor would there- 
liy be discharged of the remainder 
of his debts ”—Union Central DIfe 
In.s, Co. V. Weber. 2 N.E.2d 746, 749, 
285 Ill.App. 568. 

04b Iowa.—Bailey v. Union Central 
Life Ins. Co., 268 N.W. 173, 221 
Iowa 1195. 

N.Y.—Beck v. Wltteman Bros., 173 N. 
Y.S. 491, 186 App.DJv. 961—Beck v. 
Wltteman Bros., 173 N.Y.S. 488, 185 
App.Div. 643. 

12 C.J. p 257 note 66. 

€5. Ill.—Kingman v. Mowry, 55 N. 
E. 330. 182 111. 256. 74 Am.S.R. 169, 
affirming 81 Ill.App. 462. 

12 C.J. p 258 note 67. 

06. Fla.—Pensacola Gas Co. v. 

Lotze, 2 So. 609. 23 Fla. 368. 

12 C.J. p 258 note 80. 

07. Cal.—Magee v. Kast, 49 Cal. 141. 
12 C.J. p 259 note 82. 

68. Conn.—Rockville Nat. Bank v. 
Holt, 20 A. 669, 58 Conn. 526, 18 Am. 
S.R. 293. 

12 C.J. p 259 note 85. 

09. Ky.—^Wakefield v. Georgetown 
First Nat. Bank, 40 S.W. 921, 19 Ky. 
I L. 426. 

I 12 C.J. p 259 note 86. 
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70. N.Y.—Renard v. Tuller, 17 N.Y. 
Super. 107. 

Vt.—Chase v. Bailey, 49 Vt. 71. 

71. Cal.—Magee v. Kast, 49 Cal. 141. 

TO. Wls.—Mellen v. Goldsmith, 3 N. 

W. 592, 47 Wks. .573, 32 Am.R. 781. 
12 C.J. p 258 note 69. 

Cross bill as aoceptaaos 

Where an offer to purchase the as¬ 
sets of an insolvent firm and pay 
one third of its debts is accepted l)y 
practically all creditors and the pur¬ 
chase is confirmed, and a creditor 
whose claim has not been provided 
for flies a cross bill seeking the 
benefit of the contract of purchase, 
the filing thereof is an acceptance of 
the offer to purchase.—St. Marys 
First Nat. Bank v. Williamson, 80 S. 
E. 836, 73 W.Va. 190. 

Voidable 

The failure of certain creditors 
who accept composition payments to 
sign the composition agreement does 
not render such agreement void, but 
only voidable.—Ferguson-McKinney 
Dry Goods Co. v. Beuckman, 198 S.W. 
504, 198 Mo.App. 41. 

73. Mass.—Battles v. Fobes, 2 Mete. 

93, 21 Pick. 239. 

12 C.J. p 258 note 70. 
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are subsequently filled but, on the other hand, 
a contract which is not completed, but remains in¬ 
choate merely, will not amount to a composition; 
there must be a consummated contractus 

Authority of an attorney to sign the name of a 
creditor to a composition agreement is admitted, un¬ 
less due execution of the instrument is denied by 
affidavit.*^® 

§ 8. Parties 

a. Debtor 

b. Creditors 

c. Third persons 

a. Debtor 

Since, as already pointed out in § 3, there must 
be mutuality of contract between the debtor, or 
those who proffer the composition, and the credi¬ 
tors, when the debtor compounds personally with 
his creditors he is of course a necessary party, 
although he is not required to execute the composi¬ 
tion agreement, but may become a party by simply 
accepting the composition and acting under it. 
However, when the composition is entered into by 
a third party on the debtor’s behalf, as is allow¬ 
able, the debtor himself need not become a party 
at all, see § 16 infra. 

b. Creditors 

(1) Creditors who must join 

(2) Creditors who may avail themselves 

of the composition 

(3) Creditors who may come in 

(1) Creditors Who Must Join 

Generally, unless an express controlllna stipulation 
exists in the instrument, only those creditors desiring to 
do so need Join in the composition. 


It is not necessary to its validity that all or even 
the greater part of the creditors should join in a 
composition, unless there is a requirement to that 
effect in the agreement, either by express stipula¬ 
tion or by necessary implication;'^'^ and in the ab¬ 
sence of such a requirement if any two or more of 
the creditors join, the composition will be valid and 
binding on them and the debtor.'^® It has been in¬ 
dicated, however, that all of the creditors should 
enter into a composition."^® One creditor alone can¬ 
not make a composition.®® The debtor may com¬ 
pound with only one class of creditors, as for ex¬ 
ample, unsecured creditors.®^ 

All or a specified number. If the composition 
agreement requires that a specified number of the 
creditors, whether all or less, shall join, there will 
be no composition, and even those who enter into 
the agreement will not be bound unless the required 
number compound.®- When a composition is not 
to be binding unless all the creditors become parties, 
it will not bind if one docs not sign, although that 
one is paid in full within the time allowed for sign¬ 
ing,®® or had security for his debt, and therefore 
did not enter the composition.®^ The makers and 
indorsers of the composition notes will not be liable 
thereon, unless the required number of creditors 
sign the composition.®® On the other hand, if the 
claims of nonassenting creditors are .so small that 
in the aggregate they could not substantially in¬ 
fluence the accepting creditors, their refusal to C()n- 
sent may be considered so immaterial as not to avoid 
the composition agreement.®® 

Construction of stipulation as to joining. A re¬ 
quirement that a certain number of the creditors 
.shall join will be construed strictly as against the 
creditors and will not be extended to cases beyond 
its letter,®*^ or be held to apply to others than the 


74. Cal.—Wilson v. Samuels, 35 P. 
148. 100 Cal. 514. 

12 C.J. p 268 note 74. 

76. Ill.—Dolese v. McDougall, 65 N". 
K. 647, 182 Ill. 486, affirming 78 Ill. 
App. 629. 

76. Cal.—Reynolds v. Pennsylvania 
Oil Co., 89 P. 610, 150 Cal. 629. 

77. Ark.—Farmers’ Bank of Dar- 
danelle v. Sellers, 267 S.W. 591, 
S93, 167 Ark. 152, citing Oorpus 
Juris. 

Mont.—Pioneer Minerals Corporation 
V. Larabie Bros. Bankers, 43 P.2d 
884. 99 Mont. 368. 

12 C.J. p 261 note 24. 

78. Mont.—Pioneer Minerals Corpo¬ 
ration V. Larabie Bros. Bankers, 
43 P.2d 884, 886, 99 Mont. 358, cit¬ 
ing OorpiiB Juris. 

12 C.J. p 261 note 26. 


79. Tex.—Lanes v. Squyres, 45 Tex. 
382. 

80. Minn.—Minneapoli.s First Nat. 
Bank V. Steele, 59 N.W. 959, 58 
Minn. 126. 

12 C.J. p 261 note 27. 

81. Mass.—Battles v. Pobes, 2 Mete. 
93, 21 Pick. 239. 

12 C.J. p 262 note 29. 

82. Ga.—^Von Kberstein v. Standard 
Oil Co. of Kentucky, 154 S.E. 912, 
41 Ga.App. 770. 

12 C.J. p 262 note 30. 

Svidenoe held insufficient to show 
that debtor proved his ability to car¬ 
ry through a compromise with all 
creditors.—Rosen v. Indiana Flooring 
Co., 134 N.E. 247, 240 Mass. 600. 

83. Mass.—Turner v. Comer, 6 Gray 
530. 


N.Y.—Durgin v. Ireland. 14 N.Y. 
322. 

84. Pa.—Artman v. Truby, 18 A. 

1065, 130 I’a. 619. 

12 C.J. p 262 note 32. 

86 . Conn.—Doughty v. Savage, 28 
Conn. 146. 

Ind.—Falconbury v. Kendall. 76 Ind. 
260. 

86L Ark.—Farmers’ Bank of Dar- 
danelle v. Sellers, 267 S.W. 691. 167 
Ark. 152. 

12 C.J. p 262 notes 34 fa], 3.6. 

87. Minn.—Abel v. Allemannia Bank, 
82 N.W. 680, 79 Minn. 419. 

12 C.J. p 262 note 36. 

Requirement that all Join 

(1) An agreement to unite In a 
composition agreement if the debtor 
within a stipulated time “proves his 
ability to carry through a compro- 
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parties for whose benefit it is made and it must 
be expressed or implied clearly and unequivocally, 
for in the absence of a specific provision to the 
contrary, it is but fair to infer that the agreement 
was intended to be binding on as many as might 
enter into it, without regard to the action of oth¬ 
ers.*^ 

Waiver of condition as to joining. A require¬ 
ment that a certain number of creditors must join 
may be waived by the others, and the agreement 
will then be binding on them;®® but the proof of 
such a waiver must be clear. Accordingly, it has 
been held that a mere acceptance of payment under 
the composition is not a waiver of a condition that 
all must sign;®l but acceptance of the composition 
money and the execution of a release is a waiver.®^ 

(2) Creditors Who May Avail Themselves 

of the Composition 

Unless the benefits of a composition are limited to a 
certain class of creditors, any creditor may avail himself 
of its provisions. 

When a composition is not in terms limited to 
any particular class of creditors, any creditor may 
avail himself of its provisions, whether he signs the 
agreement or not;®® but if it be limited to a cer¬ 
tain class, for example, to unsecured creditors, or 
to those who shall sign, or the like, then only those 
who are within the class specified can claim its ben¬ 
efit.®^ A creditor seeking the benefit of the com¬ 
position must come in on the same terms as other 
creditors.®® 

(3) Creditors Who May Come In 

The right of a creditor to come In and the time In 
which he must do so, depends on the nature of the com¬ 
position. 


The right of a creditor to come in under the com¬ 
position and share in its benefits, after it has been 
agreed on between the debtor and others, depends 
somewhat on the nature of the composition. It is 
competent for a creditor to accept an agreement 
after the time stipulated in it for the making of pay¬ 
ment has expired,®® in which case he will be held 
to have adopted it in all respects, except as to the 
time for payment.®7 Where a decree has been en¬ 
tered distributing the assets of the debtor among 
his creditors, relief may be granted to another cred¬ 
itor seeking the benefit of the composition by an 
additional decree.®® 

Limitation of time for joining. It is competent 
to provide in the composition agreement that only 
those who come in or sign within a limited time 
shall enjoy its benefits;®® and while such a provi¬ 
sion, if it does not contain words of exclusion, will 
not necessarily prevent a creditor from coming in 
after the expiration of the time set,^ yet if it is ex¬ 
clusive either by express language or by necessary 
implication, it will debar any from coming in after 
the time limit has expired,® and it is immaterial 
that there has been no distribution or that the in¬ 
strument of composition contains no release.® 

c. Third Persons 

A composition agreement may be effected In behalf 
of a debtor by a third party, either as an agent or in¬ 
dependently. 

A composition agreement may be effected by a 
third party in behalf of the debtor, cither as his 
agent or independently.^ A composition made by a 
duly authorized agent will bind his principal, wheth¬ 
er debtor or creditor,® especially if the principal is 


mlse or composition with his credi¬ 
tors” requires that the debtor ef¬ 
fect a compromise with all credi¬ 
tors.—Rosen v. Indiana Flooring Co., 
134 N.K. 247, 240 Mass. 500. 

(2) Other examples see 12 C.J. p 
262 note 36 [a]. 

88L Vt.—Chittenden v. Woodbury. 62 
Vt. 562. 

89. Iowa.—Lambert v. Shetler, 32 
N.W. 424. 71 Iowa 463. 

N.Y.—Renard v. Tuller. 17 N.Y.Su- 
per. 107. 

Pa.—Laird v. Campbell, 02 Pa. 470. 
12 C.J. p 268 note 38. 

9a Ill.—Conduct V. Flower, 106 Ill. 
105. 

Vt.—^Dauchy v. Goodrich, 20 Vt. 127. 
12 C.J. p 263 note 89. 

91. Ga.—^Von Fbersteln v. Standard 
Oil Co. of Kentucky, 154 S.E. 912, 
41 Ga.App. 770. 

12 C.J. p 268 note 41. 


98. Vt.—Dauchy v. Goodrich, 20 Vt. i 
J27. 

12 C.J. p 263 note 42. 

93. Minn.—Abel v. Allemannia Bank, 
82 N.W. 680. 79 Minn. 419. 

12 C.J. p 263 note 43. 

94. Mass.—Battles v. Fobes, 2 Mete. 
93, 21 Pick. 239—Phenix Bank v. 
Sullivan. 9 Pick. 410. 

12 C.J. p 263 note 44. 

95. W.Va.—St. Marys First Nat. 
Bank V. Williamson, 80 S.E. 836, 
73 W.Va. 190. 

12 C.J. p 264 note 47. 

9a Mass.—Harvey v. Hunt, 119 
Mass. 279. 

97. Vt.—Bowen v. Holly, 88 Vt. 574. 

ga W.Va.—St. Marys First Nat. 
Bank v. Williamson, 80 S.E. 836, 78 
W.Va. 190. 

9a Cal.—Magee v. Hast. 49 Gal. 141. 
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Ind.—Evans ▼. Qallantine. 67 Ind. 
.367. 

Mass.—Battles v. Fobes, 2 Mete. 93, 
21 Pick. 239. 

12 C.J. p 264 notes 58, 64. 

1. Mass.—Harvey t. Hunt, 119 

Mass. 279. 

Vt.—Bowen v. Holly, 38 Vt. 674. 

12 C.J. p 264 note 65. 

a Mass.—Connecticut Phenix Bank 
V. Sullivan, 9 Pick. 410. 

12 C.J. p 264 note 66. 

a Mass.—Connecticut Phenix Bank 
V. Sullivan, supra. 

a Mass.—Cobb v. Fogg, 44 N.E. 534, 
166 Mass. 466. 

12 C.J. p 264 note 69. 

a N.Y.—^Warshawsky ▼. Bonewui\ 
114 N.Y.S. 666, 130 App.Div. 250. 

Pa.—Crawford v. Krueger, 60 A. 931, 
201 Pa. 848. 

12 C.J. p 264 note 6L 
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a corporation which can act only through agents.^ 
A composition made by an agent without authority 
or in excess of his authority will not be binding.*^ 

Personal representatives. An executor or admin¬ 
istrator may compound the debts or claims of his de¬ 
cedent.^ 

§ 9. Construction 

A composition agreement should be strictly construed, 
and It should be limited In effect to the matters which 
were within the contemplation of the parties as gathered 
from the whole agreement. 

A composition agreement should be strictly con¬ 
strued,® and should not receive an interpretation 
more comprehensive than the reasonable import of 
the language used will warrant,but language 
other than technical terms should be construed in 
its popular sense.The agreement should be lim¬ 
ited in its effect to such matters as were within the 
contemplation of the parties ,^2 ^nd should be con¬ 
strued in the light of the financial condition of the 
debtor at the time that it was executed.^® A court 
cannot make a composition agreement between a 
debtor and his creditors,nor will the court, by 
construction, alter the sense of any unambiguous ex¬ 
pressions in a deed of composition.^^ 

“Creditors" will generally be construed to mean 
secured, as well as unsecured, creditors,^® although 
the term “general creditors" has been construed to 
mean unsecured creditors only.^*^ It has been held 
that the words “other creditors," as used in a com¬ 
position agreement, mean all other creditors.^® 

Construction as a whole, A comj)osition agree¬ 
ment should be construed as a whole, and so that 


§ 10 

full effect may be given to all its parts, and incon¬ 
sistencies may be avoided and although the con¬ 
struction will be varied to meet the intention of the 
parties, this intention must be collected from the in¬ 
strument itself and not from matters dehors the 
writing .20 Intent to accept the debtor’s promise in 
full satisfaction may appear cither by express pro¬ 
vision of the agreement or by fair implication from 
its terms. 21 

Effect of particular recitals on general terms. 
General words in the agreement may be restrained 
by a particular clause or recital ;22 but a mere state¬ 
ment of the indebtedness due to a creditor will not 
necessarily limit the effect of the composition to the 
debts specified ;23 and the intention to limit a re¬ 
lease to a particular debt, where general words arc 
used, must be ascertained from the instrument con¬ 
taining the release, and cannot be shown by extrin¬ 
sic evidence.2^ 

§ 10. Performance or Breach 

a. Performance 

b. Effect of breach 

a. Performance 

strict and punctual performance must be had of 
composition agreements in order to discharge the debtor 
of the residue of the debt. A proper tender of payment 
or performance is sufficient where a creditor refuses 
actual payment or performance of a composition. Strict 
performance may be waived by any interested party. 

The composition must be performed strictly and 
punctually, and any infraction of its provisions by 
one party will release the others from its obliga¬ 
tion, in so far as that party is concerned.25 Strict 


6L N.T.—Continontal Nat. Bank v. 

Koehler. 4 N.Y.S. 482. 

12 C.J. p 265 note 62. 

7. Minn.—^Abel v. Allemannia Bank, 
82 N.W. 680, 79 Minn. 419. 

12 C.J. p 265 notes 63. 64. 

8L Minn.—Brown v. Farnham, 56 N. 

W. 352. 65 Minn. 27. 

9. Mo.—Hill V. Wertheimer-SwartK 
Shoe Co., 61 S.W. 702. 160 Mo. 483. 

19. Ill.—Lipman v. Lowitz, 78 Ill. 
252. 

N.Y.—Vanderhoef v. Youmans, 147 N. 

Y.S. 347. 85 Mi.sc. 418. 

12 C.J. p 265 note 67. 

No provision for interest 
Where no provision is made In the 
composition agreement for Interest 
and a creditor enters the agreement 
to accept a certain sum in discharge 
and satisfaction of the debt, the 
creditor is not entitled to Interest on 
such sum.—Bailey v. Union Central 
Life Ins. Co.. 268 N.W. 178. 221 Iowa 
1105. 


11. Md.—Register v. Spencer, 24 Md. 
520. 

12 C.J. p 265 note 68. 

12. N.Y.—Velleman v. Rohrig, 111 
N Y.S. 736, 127 App.Div. 692. af¬ 
firmed 86 N.R. 476. 193 N.Y. 430. 

12 C..1. p 265 note 69. 

13. Mo.—Hill V. Wertlicimer-Swarts 
Shoe Co., 61 S.W. 702, 160 Mo. 
483. 

14b N.Y.—Nordlinger v. LIbow, 240 
N.Y.S. 193, 136 Misc. 438. 

16. N.Y.—Strickland v. Harger, 16 
Hun 465, affirmed 81 N.Y. 623. 

12 C.J. P 266 note 71. 

16. Minn.—M. A. Seed Dry-Plate 
Co. V. Wunderlich, 72 N.W. 122, 69 
Minn. 288. 

12 C.J. p 266 note 72. 

17. Minn.—Noyes v. Chapman-Drake 
Co.. 61 N.W. 901, 60 Minn. 88. 

18. Minn.—M. A. Seed Dry-Plate 
Co. V. Wunderlich, 72 N.W. 122, 
69 Minn. 288. 


19. Mass.—Preston v. Ettler, 6 N.E. 

168, 140 Mas.s. 465. 

12 C.J. p 266 note 76. 

80. Pa.—Mat lack’s App., 7 Watts & 
S. 79. 

12 C.J. p 266 note 76. 

81. U.S.--In re Plaza Music Co., D. 
C.N.Y., 10 F.Supp. 310, affirmed. C. 
C.A.. 77 F.2d 1010. 

88. Pa.—Mat lack's App., 7 Watts & 
S. 79. 

12 C.J. p 266 note 77. 

83. N.Y.—Russell v. Rogers, 10 
Wend. 473, 25 Am.D 674. 

84. N.Y.—Metcalf v. Morse Iron¬ 
works, etc., Co., 84 N.Y.S. 682. 

85. Ill.—See Globe Wernicke Co. v, 
Siegel Myers S<*hool of Music, 209 
Tll.App. 529 

Mich.—Harrison v. Gamble, 36 N.W. 
682, 69 Mich. 96. 

1 C.J. p 647 note 63—12 C.J. p 266 
note 80. 
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compliance must be had with all conditions preced- 
ent.2® The composition money, or each install¬ 
ment thereof, if it is payable in installments, must 
be paid or tendered punctually at the time or times 
fixed and the composition notes or bills must be 
delivered or tendered as agreed on without any pri¬ 
or demand by the creditors,28 and must be paid 
when they fall due,28 although the holders must de¬ 
mand payment before they can claim a breach.^o 
Becoming bankrupt,®^ or a voluntary payment in 
full to one of the creditors will constitute a breach 
by the debtor.®® A part performance of a compo¬ 
sition agreement does not constitute a satisfaction 
of the original debt.®® An agreement to forbear 
from forcibly collecting a claim is not violated by 
the presentation of a note evidencing the claim for 
collection, at a bank at which it was payable.®^ A 
composition which is not carried out because of the 
default of others is not binding.®® 

A slight variation from strict performance will 
not be considered as a breach of the composition.®® 
Accordingly, the mere fact that the composition 
notes were not given for the exact time agreed on 
is an immaterial variation.®*^ 

Time for performance. Strict compliance must 
be had with all stipulations in a composition agree¬ 
ment as to the time for performance.®® Where no 


time is set for performance, the debtor will be al¬ 
lowed a reasonable time,®® and it has been held that 
a reasonable demand is also necessary before the 
creditor can repudiate because of nonpayment.^® 
However, when a creditor comes in after the time 
for payment has arrived, the debtor is liable to pay 
him on demand.^^ 

Tender. Actual payment or performance of the 
composition is not essential if the creditor refuses 
to accept it; a proper tender of payment or per¬ 
formance is all that is required, and the creditor 
refuses it at his peril.^® However, a tender must 
be unconditional,^® and must be kept up,^^ although 
it may be waived.^® The debtor need not tender 
more than the amount actually due under the com¬ 
position.^® Where a tender is refused on specific 
grounds, other grounds of objection cannot after¬ 
ward be urged.^'^ 

Waiver of performance. Strict performance may 
be waived by any party interested, and such person 
will be bound equally as if the agreement had been 
performed, whether it is avoided as to the others 
or not, especially when the composition is effected 
by giving notes with surety.^® Acceptance of the 
composition money or securities after a default, 
with full knowledge of the facts, will constitute a 


26. Tex.—Abernathy Riphy Co. v. 
McDouffle, etc., Co., Civ.App., 187 
S.W. 503. 

12 C.J. p 267 note 81. 

Failure of indorsemeut 

Where a composition ag'rccment 
calls for delivery of a note indorsed 
by a third person, the delivery of the 
debtor’s unindorsed note did not 
comply therewith, especially where 
the note was unpaid at maturity.— 
In re Clarence A. Nachman Co., C. 
C.A.N.Y., 6 F.2d 427. 

27. 111.—McMannomy v. Chicago, 
etc., R. Co., 47 N.E. 712, 167 Ill. 
437. 

12 C.J. p 267 note 82. 

22. N.Y.—Zoebjsch v. Von Minden, 
24 N.E. 796, 120 N.Y. 406, revers¬ 
ing 47 Hun 213. 

12 C.J. p 267 note 83. 

29. N.Y.—Dolsen v. Arnold, 10 How. 
Pr. 528. 

12 C.J. p 267 note 84. 

30. Ill.—See Globe Wernicke Co. v. 
Siegel Myers School of Music, 209 
Ill.App. 529. 

N.Y.—Green v. McArthur, 34 Barb. 
450. 

12 C.J. p 267 note 85. 

31. U.S.—In re Carton, D.C.N.Y., 
148 F. 63. 

12 C.J. p 267 note 86. 

32. Ala.—Montgomery Bank v. Ohio 


Buggy Co.. 18 So. 273, 110 Ala. 
860. 13 So. 621, 100 Ala. 626. 

33. Ark.—Farmers’ Batik of Dardu- 
ncllc V. Sellers, 267 S.W. 591, 3 67 
Ark. 152. 

34. N.y.—Mount Vernon Rattan Co. 
V. Joac hiriison. 103 N.Y.S. 1045, 119 
App.DiV. 71. 

35. Ill.—McMannomy v. Chicago, 
etc., R. Co.. 47 N.E. 712, 167 Ill. 
497, reversing 63 III App. 259. 

36. U.S.—Clarke v. White. D.C., 12 
Pet. 178, 9 L.Ed. 1046, affirming 29 
F.Cas.No.17,540. 5 Cranch C.C. 102. 

Ky.—Fahey v, Clarke, 80 Ky. 613. 

12 C.J. p 268 note 90. 

37. N.Y,—Renard v. Tuller, 17 N.Y. 
Super. 107. 

12 C.J. p 268 note 91. 

38. N.Y.—Vogt V. Fasola, 58 N.Y.S. 
982, 41 App.r)iv. 467. 

12 C.J. p 268 note 92. 

Application to creditor 
Under a provision of a creditor's 
agreement for the sale of the debt¬ 
or’s property to persons named, giv¬ 
ing the creditors the right to pur¬ 
chase in proportion to their debts, it 
was held that a creditor was re¬ 
quired to give notice of his inten¬ 
tion to become a purchaser before 
the date fixed for the sale.—Jackson 
Woolen Mills v. Moore, Tex.Civ.App., 
154 S.W. 642, error dismissed. 
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39. Iowa.—Bailey v. Union Central 
Life Ins. Co., 268 N.W. 173, 221 
Iowa 1195. 

12 C.J. p 268 note 93. 

40. Wash—Washington Securities 
Co. v. American Nitrogen Products 
Co.. 253 P. 1070. 142 Wash. 624. 

41. Mass.—TTarvey v. Hunt, 119 
Mass. 279 

Vt.—Bowen v. Holly, 38 Vt. 574. 

42. Cal.—Schroeder v. I’issis, 60 P. 
758. 128 Cal. 209. 

12 C.J. p 268 note 95. 

43. Iowa.—Mel hop v. Tathwell, 38 
N.W. 420, 74 Iowa 571. 

44. Mich.—Browning v. Crouse, 40 
Mich. 339. 

N.Y.—Chemical Nat. Bank v. Koh- 
ner, 45 N.Y. 189, reversing 8 Daly 
530. 58 How.Pr. 267. 

45. Cal.—Stewart v. Tipton, 56 Cal. 
52. 

Ky.—Pierce v. Matthews, 10 Ky.Op. 
397. 

46. Mass.—Farrington v. Hodgdon, 
119 Mass. 453. 

47. N.Y.—Chemical Nat. Bank v. 
Kohner. 85 N.Y. 189, reversing 8 
Daly 530, 58 How.Pr. 267. 

12 C.J. p 269 note 7. 

48. Vt.—^Dauchy v. Goodrich, 20 Vt. 
127. 

12 C.J. p 269 notes 8, 9. 
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waiver,^• except when the composition is void.®® 

A mere failure on the part of the creditor to com¬ 
ply with some unreasonable requirement as to mak¬ 
ing known his intention to insist on the condition, 
or neglect to protest immediately against the viola¬ 
tion of the condition, will not constitute a waiver 
so as to estop the creditor from impeaching the 
composition.®! 

b. Effect of Breach 

A breach of performance of a composition agreement 
by a debtor entitles the creditors to an action against 
the debtor. A breach by a creditor serves to make him 
liable in damages to his fellow creditors If any accrue | 
to them. 

A default or breach of performance of a compo¬ 
sition agreement by the debtor entitles the creditors 
to an action against the debtor.®^ The fact that 
the breach may operate to the advantage of the 
creditor will not prevent the avoidance of the com¬ 
position;®® nor is it sufficient to prevent suit for 
the original debt to show that the creditor may even¬ 
tually receive his whole debt from the debtor’s prop¬ 
erty, if it is to be procured by violating the terms 
of the composition.®^ A breach as to one is a 
breach as to all,®® but the damages arising there¬ 
from are severable and each creditor can sue sepa¬ 
rately.®® 

The cause of action for breach or default by the 
debtor varies according to the nature of the com¬ 
position. If that is executory merely, and docs not 


contemplate the release or discharge of the debtor 
until full performance, a breach or default avoids 
the composition and revives the original debt, and 
the creditor may sue for the whole of that debt or 
the balance over what he has already received un¬ 
der the composition, as the case may be,®^ although 
he may at his option stand on the composition and 
sue for the sum or the balance of the sum agreed to 
be paid thereunder.®® A debtor, who fails to com¬ 
ply with the composition agreement, cannot set up 
such agreement as a defense,®® and the debtor can¬ 
not enjoin the execution of a judgment recovered 
1 for the original debt.®® When the composition is 
paid by a third person it would seem that the cred¬ 
itor cannot sue without returning what he has re¬ 
ceived under it.®! 

If the composition is executed and there has been 
a complete novation by an absolute release or dis¬ 
charge, a breach or default will not avoid the com¬ 
position or revive the original debt, and the only 
remedy of the creditors is an action for damages 
for nonperformance, in which the measure of dam¬ 
ages is the balance of the composition over what 
has already been received,®® being practically an 
action specifically to enforce the composition, unless, 
the release contains a provision that it shall be null 
and void on default, in which case a default re¬ 
vives the original debt, or unless the entire composi¬ 
tion is void, in which case the release is void also, 
and the original debt never has been discharged.®® 


49. Ark.—Farmers’ Bank of Darda- 
nelle v. Sellers. 267 S.W. 591, 167 
Ark. 152. 

12 C.J. p 269 note 11. 

6a Minn.—M. A. Seed Dry-Plate Co. 
V. Wunderlich. 72 N.W. 122, 69 
Minn. 288. 

51. U.S.—Danzig v. Gumersell, C.C. 
Mo., 27 F. 185. 

ба. 111.—McMannomy v. Chicago, 
etc.. R. Co.. 47 N.E. 712, 167 Ill. 
497, reversing 63 Ill.App. 259. 

Iowa.—Melhop v. Tathwell, 38 N.W. 

420. 74 Iowa 671. 

12 C.J. p 269 note 15. 

Pallnra to make tender 

A creditor, to whom the debtor 
does not make tender of the amount 
called for by a composition agree¬ 
ment, may recover the face of the 
debt.—Ocean Accident & Guarantee 
Corporation Limited of London, Eng¬ 
land, V. Beck, 163 N.Y.S. 932. 

63. Pa.—Artman v. Truby, 18 A. 
1065, 130 Pa. 619. 

64. N.Y.—Smythe v. Graydon, 29 
How.Pr. 11. 

бб. Ind.—Evans v. Gallantine. 67 
Ind. 367. 

12 C.J. p 269 note 19. 


60. Minn.—Brown v. Farnham, 66 
N.W. 352, 65 Minn. 27. 

57. U.S.—In re Clarence A. Nach¬ 
man Co., C.C.A.N.Y., 6 F.2d 427— 
In re Plaza Music Co., D.C.N.Y., 
3 0 F.Supp. 310, affirmed, C.C.A., 77 
F.2d 1010. 

Ill.—See Braude v. Vehon, 201 Ill. 
App. 486. 

Wash.—Washington Securities Co. v. 
Amerlc.Tn Nitrogen Products Co., 
253 P. 1070, 1071, 142 Wash. 624, 
quoting the entire Corpna Jaria 
section with approval. 

12 C.J. p 270 notes 21-23. 

Creditor la not bound by an agree¬ 
ment made with his debtor that he 
will accept the same per cent from 
the proceeds of the settlement of an 
outstanding claim as is paid to other 
creditors, where the agreement is 
not carried out by the debtor, and 
no part of the procceda of the set¬ 
tlement is paid the creditor.—Mc¬ 
Mannomy V. Chicago, etc., R. Co., 47 
N.E. 712, 167 Ill. 497, reversing 63 
Ill.App. 269—1 C.J. p 647 note 54. 
60. U.S.—In re Plaza Music Co., D. 
C.N.Y., 10 F.Supp. 310, affirmed, C. 
C.A., 77 F.2d 1010. 

12 C.J. p 270 note 24. 
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69. U.S.—In re Clarence A. Nach¬ 
man Co., C.C.A.N.Y., 6 F.2d 427. 

00. Md.—Flack v. Garland, 8 Md. 
188. 

01. N.Y.—Babcock v. Dill, 43 Barb. 
577. 

02. Wash.—Washington Sec-urities 
Co. v. American Nitrogen I’roducls 
Co., 263 P. 1070, 1071, 142 Wash. 
624, quoting Corpna Jnrla. 

12 C.J. p 270 note 27. 

Nonpayment of note given under 
common-law composition has been 
held not to revive creditor's original 
claim, so as to entitle him to prove 
for unpaid balance thereof in bank¬ 
ruptcy, where under eomposition 
agreement treasurer of delitor corpo¬ 
ration subordinated his claim against 
corporation to claims of other credi¬ 
tors and could not be restored to his 
original status becau.se of rights of 
other creditors.—In re Plaza Music 
Co., D.C.N.V., 10 F.Supp. 310, af¬ 
firmed, C.C.A.. 77 F.2d 1010. 

0a Wash.—Washington Securities 

Co. V. American Nitrogen Products 
Co., 253 P. 1070, 1071, 142 Wash. 
624, quoting Oorpns Juris. 

12 C.J. p 271 notes 28, 29. 
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Effect of breach by creditor, A creditor who 
commits a breach of the composition will be liable 
to his fellow creditors in damages if any accrue to 
them;®^ and an agent employed by a creditor to 
make a composition can bind his principal to answer 
in liquidated damages or a penalty, in case of a 
breach.®* 

§11. Effect of Composition 

a. On debtor 

b. On creditors 

c. On other persons 

d. On debts 

e. Actions 

a. On Debtor 

The debtor It bound equally with the creditors by a 
composition agreement. In the absence of a statute or 
reservation or to the contrary, a composition with one 
Joint debtor which operates as a release discharges all 
those who are jointly liable with him. 

A composition agreement binds the debtor equal¬ 
ly with the creditors and he is released only on per¬ 
formance of the promises which he has made.®® 
He cannot revoke such agreement after any two of 
the creditors have assented,®^ and, after paying the 
composition, cannot recover part of it on the ground 
of mistake as to his liability for the claim.®® 
Where, under the provisions of the composition 
agreement, the creditors are not entitled to receive 
interest, no interest should be allowed on a debtor’s 
counterclaim.®® 

A debtor who has entered into a composition 
agreement with his creditors is still free to deal with 
his assets as he thinks fit, subject to the limitation 
that, like every other debtor, he is bound not to 
make any fraudulent disposition of them so as to de¬ 
feat the just claims of his creditors.^® So the fact 


that the debtor makes an assignment for creditors 
will not change the relation of parties under a pre¬ 
vious composition agreement.^^ 

Joint debtors. In the absence of a statute or spe¬ 
cial agreement, a composition with one joint debtor, 
which contains or operates as a release or contem¬ 
plates that a release shall be given, discharges al! 
those who are liable jointly with him.^® If, howev¬ 
er, a joint debtor consents to the composition or 
becomes a party thereto, without himself compound¬ 
ing, it will not release him, although it may dis¬ 
charge others and, if a creditor in compounding 
with such a debtor reserves his rights and remedies 
against others bound jointly with the latter, or stip¬ 
ulates that the composition shall not affect his claims 
against such others, they will not be released. ^4 
On the other hand, under some statutes, a composi¬ 
tion with one or more of several joint debtors docs 
not release the others;*^® but these statutes do not 
affect the right of the debtors, who are not released, 
to contribution from the one released,*^® and it is 
questionable whether they apply to debtors whose li¬ 
ability is several as well as joint.^"^ 

A mere covenant not to sue will not operate to 
discharge joint debtors.*^® 

b. On Creditors 

A valid composition agreement, although binding only 
on those creditors who assent, is a valid contract until 
breached, and a creditor who has once joined therein 
cannot revoke his assent or withdraw without the con¬ 
sent of the other parties. Expenses of a business, being 
carried on for the benefit of creditors under the terms 
of a composition agreement, must be paid before pay¬ 
ments to the creditors can be made. 

A valid composition, whether executed or execu¬ 
tory, is a binding contract until breach, and a cred¬ 
itor who has once joined therein cannot revoke his 
assent or withdraw without the consent of the oth¬ 
er parties;"^® and, while the composition remains in 


84. Mo.—Hill V. Wertheimer-SwartB 
Shoe Co., 51 S.W. 702, 160 Mo. 483. 

12 C.J. p 271 note 32. 

6Bb Mo.—Hill V. Wertheimer-Swarts 
Shoe Co., supra. 

86 . N.Y.-—Nordlinger v. Libow, 240 
N.T.S. 193, 136 Misc. 438. 

87. Pa.—Ives v. Scranton Textile 
Co., 60 Pa.Super. 83. 

Vt.—Towne v. Rublee, 61 Vt. 62. 

12 C.J. P 271 note 34. 

8& Ill.—Jones v. Wright. 71 Ill. 61. 

88 . Wash.—Washington Securities 
Co. V. American Nitrogen Products 
Co., 263 P. 1070, 142 Wash. 624. 

70. Ky.—Robert v. Barnum, 80 Ky. 
28. 

12 C.J. p 271 note 87. 

71. Ky.—^Robert v. Barnum. supra. 


78. Tex.—Oklahoma Tool & Supply 
Co. V. Daniels, Civ.App., 296 S.W. 
631, 634, quoting Corpus Juris. 

12 C.J. p 271 note 39. 

73. N.Y.—Hosack v. Rogers, 26 
Wend. 313. 

7^ Ky.—Wakefield v. Georgetown 
First Nat. Bank. 40 S.W. 921. 19 
Ky.L. 426. 

Me.—Merritt v. Bucknam, 37 A. 886, 
90 Me. 146. 

12 C.J. p 271 notes 41, 42. 

75. Mich.—Rohrabacher v. Walsh, 
135 N.W. 907, 170 Mich. 59. 

12 C.J. p 271 note 43. 

76. Pa.—^Kurts v. Wlgton, 34 Wkly. 
N.C. 219. 

77. N.Y.—^Abbott v. Royce, 3 N.Y.S. 
608. 
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78. Mass.—Tuckerman v. Newhall, 
17 Mass. 681. 

N.Y.—Hosack v. Rogers, 26 Wend. 
313. 

12 C.J. p 272 note 47. 

79. Ill.—See Globe Wernicke Co. v. 
Siegel Myers School of Music, 209 
Ill.App. 629. 

W.Va.—St. Marys First Nat. Bank 
V. Williamson, 80 S.B. 836, 78 W. 
Va. 190. 

12 C.J. p 272 note 48. 

Partloular appUontious 

(1) Creditor accepting a proposal 
for composition stating his claim 
cannot refuse to accept a check on 
the ground that it should be based 
on a larger claim.—^Farmers* Bank 
of Dardanelle v. Sellers, 267 S.W. 
591, 167 Ark. 162. 
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force, it will operate as a bar to any action to re¬ 
cover the original debt or claim of any creditor who 
has joined, and, if properly .pleaded and proved, will 
afford a complete defense to such an action.*^ 
When several creditors have agreed with their debt¬ 
or to compound their claims against him at a stip¬ 
ulated rate, each agreeing to such composition on 
consideration of the like agreement of the others, 
no one of them can avoid or rescind such agree¬ 
ment on his part on the ground that it was made 
through mistake, forgetfulness, or ignorance as to 
the amount or situation of his claim, or the manner 
in which it was secured.*^ A composition is equally 
binding on the creditors, although made with a third 
party on behalf of the debtor, instead of with the 
debtor himself.*^ A composition agreement will not 
operate in such manner as to prevent those who 
join in the making or in the execution of the same 
from contesting each other’s claims, nor is an 
agreement for composition a bar unless the debtor 
has performed, or agreed to perform, his part of the 
composition.®^ Furthermore, if the debtor consents 
to the withdrawal of a creditor from the agreement, 
he cannot afterward set up the composition as a de¬ 
fense to the original claim.®® In the absence of 
fraud or collusion, one creditor, even though he has 
advanced money to pay the composition, cannot en¬ 
join another from suing for the balance of his 


debt.®® A creditor by consenting to a composition 
does not lose his rights against property of the debt¬ 
or not surrendered to the assignee.®"^ 

What creditors bound in general. In the absence 
of statute or insolvency proceedings, compositions 
with creditors are binding only on those who as¬ 
sent.®® It is not necessary that a composition 
should have been signed by a creditor in order to 
make it binding on him and bar an action on the 
original debt; assent or acquiescence, as by accept¬ 
ing the benefits of the composition or acting under 
it, is as effective as an actual signing;®® and one 
who has agreed to execute a composition deed or re¬ 
lease, if he induces others to join or share the com¬ 
mon purpose, will be bound equally with those who 
sign, although he afterward refuses to execute the 
instrument.®® However, as no cri-iitor is obliged to 
come in under a common-law composition unless he 
chooses to do so, such a composition will not bind 
creditors who neither join nor assent; and such 
creditors can sue or prove in bankruptcy or insol¬ 
vency for the full amount of their claims.®^ Sim¬ 
ilarly, an acceptance of a dividend docs not dis¬ 
charge the claim of a creditor who docs not join in 
the composition agreement, and who accepts the 
amount of the dividend with the understanding that 
it will not discharge the claim,®® and such creditor 


(2) Where creditor was represent¬ 
ed at general meeting and made as¬ 
signment of Its claim to creditor'.*- 
committee with “full power and au¬ 
thority to deal therewith In such 
manner as It shall see lit” which it 
never attempted to revoke, it was 
held that such creditor was bounc’ 
by plan for settlement adopted by 
committee, although it refused to 
give its express approval and al¬ 
though such plan was not one orig¬ 
inally considered.—^A. P. Meyer Mfg. 
Co. V. Iowa Valley Sugar Co., 202 
N.W. 670, 199 Iowa 797. 

80. Ark.—Farmers’ Bank of Darda- 
nelle v. Sellers, 267 S.W. 691. 167 
Ark. 162. 

Cal.—Equitable Life Assur. Soc. of 

U. S. V. Jacobson, 230 P. 200, 68 
Cal.App. 717. 

Mich.—Central Steel & Wire Co. v. 
Farber, 233 N.W. 384, 262 Mich. 
472. 

Tex.—Shear Co. v. Dickey, Clv.App., 
280 S.W. 841. 

12 C.J. p 272 note 49. 

Basis of doctrine 

It has frequently been stated that 
this doctrine rests on the principle 
that it would be a fraud on the oth¬ 
er creditors to allow one who had 
Joined the composition to sue for his 
original claim.—Stewart v. Lang¬ 
ston. SO S.E. 36. 103 Ga. 290—12 C. 
J. p 272 note 60, p 278 note 61. 


81. Wls—Johnson v. Parker, 34 
Wis. 696. 

12 C.J. p 273 note 52. 

381 Ind.—Falconbury v. Kendall, 76 
Ind. 260. 

Mass.—Eaton ▼. Lincoln, 13 Mass. 
424. 

83. La. — Garidel v. Fogliardi, 4 
Mart..N.S., 432. 

84. Ky,—Cutter v. Reynolds, 8 B. 
Mon. 696. 

Md.—Flack v. Garland, 8 Md. 188. 

85. N.y.—Fellows v. Stevens, 24 
Wend. 294. 

36. ]Ma.s.s.—McBride v. Little, 116 

Mass. 308. 

87. U.S.—Schloss Bros. & Co. v. 
Charles Stern Co., C.C.A.Ga., 36 F. 
2d 628. 

88 . Mich.—Shekell v. Ypsilanti Sav. 
Bank, 265 N.W. 172, 267 Mich. 114. 

89. Iowa.—A. F. Meyer Mfg. Co. v. 
Iowa Valley Sugar Co., 202 N.W. 

.670, 199 Iowa 797. 

Tex.—Oklahoma Tool & Supply Co. 

V. Daniels. Clv.App., 296 S.W. 631 
—Willis V. City Nat. Bank of Gal¬ 
veston, Civ.App.. 280 S.W. 270, 274, 
citing Corpus Juris. 

12 C.J. p 273 note 68. 

What constitutes assent 

(1) A failure to object to a plan 
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adopted by a creditors' committee 
while knowing that other creditors 
and the debtor were acting thereon 
evidences assent.—A. P. Meyer Mfg. 
Co. V. Iowa Valley Sugar Co., 202 N. 

W. 670, 199 Iowa 797. 

(2) Other examples sec 12 C.J. p 
273 note 68 [b]. 

90. TJ.S.—Bartleman v. Douglass, D. 
C., 2 F.Cos.No.1.073, 1 Cranch C.C. 
450. 

12 C.J. p 274 note 69. 

91. Mich.—Shekell v. Ypsilanti Sav¬ 
ings Bank, 256 N.W. 172. 267 Mich. 
114. 

12 C.J. p 274 note 60. 

ITo estoppel oB note 

Where a creditor holds two claims 
against a debtor, one a claim on an 
open account and the other a note 
indorsed by security, and does not 
concur in a composition agreement 
other than to receive dividends on 
its open account, he is not estopped 
to sue on his note, since no other 
creditors have been injured or In¬ 
duced to accept les.M than the full 
amount of their cln 1ms hy a failure 
to disclose the note.—Schloss Bros. 
& Co. V. Charles Stern Co., C.C.A.Ga.. 
36 F.2d 628. 

98. Wis.—American Exch. Bank v. 
Bernstein, 201 N.W. 242, 185 Wis. 
218. 
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may recover from the debtor his full claim, less the 
dividend received but when, after an assignment 
for the benefit of creditors, some of the creditors 
compound for a fixed sum, nonassenting creditors 
cannot claim the entire surplus remaining after pay¬ 
ment of the composition; they are entitled only to 
what would have been their pro rata dividend if the 
other had not accepted the fixed composition.*^ 

Efect on judgment creditors, A judgment credi¬ 
tor is bound by a composition to the same extent as 
any other creditor. He cannot enforce his judg¬ 
ment after compounding, unless he has properly re¬ 
served that right but he may sign for the debt 
and then recover the costs to be given to his attor¬ 
ney as compensation for his services.** 

Effect on collateral securities. When a compo¬ 
sition amounts to a release of the debts compound¬ 
ed, those debts are extinguished, and the creditors 
who enter into the agreement lose the right to re¬ 
tain or enforce any liens, equities, or collateral se¬ 
curities which they may hold from the debtor, which 
revert at once to the latter, since to allow one cred¬ 
itor to retain and enforce such liens or securities 
would be a fraud on the others.**^ A creditor may, 
however, retain his lien, equity, or security if the 
others assent, and consequently may reserve his 
right to enforce such lien, equity, or security as a 
condition of entering into the composition if the 
reservation is made known to the other creditors 
and it would seem that a composition will not affect 
a collateral security given by a third person who 
does not enter into the composition.** A creditor 
who does not compound need not notify the others 
that he holds securities of the debtor.^ 

Payment of expenses of carrying on business. 
When a composition agreement provides that the 
business shall be carried on by the debtor or a third 
party for the benefit of the creditors, the expenses 
of carrying on the business must be paid before the 


creditors are entitled to receive any part of the pro¬ 
ceeds. A provision for the payment of such expens¬ 
es, if inserted in the composition agreement, will not 
invalidate it.* 

c. On Other Persons 

A composition agreement Is binding on the privies 
of the parties thereto and may be enforced by them. 
A person primarily liable for a debt will not be dis¬ 
charged by a composition with a person secondarily liable 
therefor; but, In the absence of a reservation of right, a 
composition with a person primarily liable will discharge 
those secondarily liable therefor. A surety for the pay¬ 
ment of a composition may recover from the debtor 
whatever he is forced to pay thereunder but he cannot 
enter the composition as a creditor. 

A composition agreement binds not only the par¬ 
ties who have entered into it, but their privies as 
well,* and may be enforced by the privies or per¬ 
sonal representatives of the parties as well as by 
the parties themselves.^ 

Persons primarily liable for debt. A composition 
with a surety will not discharge the principal nor 
will the maker of a negotiable instrument be re¬ 
leased by a composition with the indorser.® An ac¬ 
commodation maker of a promissory note is not 
discharged from his liability when the principal be¬ 
comes insolvent and enters into a composition 
agreement with his creditors, including the payee of 
the note, whereby such payee accepts his pro rata 
share of the proceeds, and the principal is dis¬ 
charged when his assets arc liquidated and propor¬ 
tionately applied in payment of the note.*^ It has 
also been held that an accommodation maker’s claim 
against the payee and indorsee will not be discharg¬ 
ed by a composition of the debts of either, to which 
he is not a party.® 

Persons secondarily liable. It may be stated gen¬ 
erally that a person secondarily liable for a debt is 
discharged by a composition with the person prima¬ 
rily liable therefor, unless there is an express reser¬ 
vation of right against persons secondarily liable.* 


98. Mich.—Shekell v. Ypallanti Sav. 
Bank. 25B N.W. 172, 267 Mich. 114. 

Wis.—^American Exch. Bank v. Born- 
stein, 201 N.W. 242, 186 Wis. 218. 

12 C.J. p 274 note 61. 

94. N.Y.—Matter of Orsor, 10 Daly 
26. 

95. Ill.—Chicago, etc., R. Land Co. 
y. Peck, 112 Ill. 408. 

Pa.—Crawford v. Krueger, 60 A. 931, 
201 Pa. 848. 

9eb N.T.—Robbins v. Alexander, 11 
How.Pr. 100. 

97. N.T.—McDonald v. Taylor, 128 

. N.T.S. 1048, 144 App.Div. 329. 

12 C.J. p 280 note 32. 

98. Ky.—Wakefield v. Georgetown 


First Nat. Bank. 40 S.W. 921, 19 
Ky.L. 426. 

12 C.J. p 280 note 38. 

99. Wis.—Continental Nat. Bank v. 
McGeoch, 66 N.W. 406, 92 Wis. 
286. 

12 C.J. p 281 note 39. 

1. Pa.—In re Thorn, 2 Pa. 831. 

8. Va.—^Karn v. Blackford, 20 S.E. 
149. 

12 C.J. p 282 note 60. 

3. U.S.—Bartlett v. Rogers, C.C. 
Cal., 2 F.Cas.No.1,079, 3 Sawy. 62. 

Va.—^Karn v. Blackford, 20 S.E. 149. 
12 C.J. p 276 note 66. 

4. La.—^Le Changeur v. Gravier, 2 
Mart.,N.S.. 546. 
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N.T.—Matter of Leslie, 10 Daly 76. 
12 C.J. p 276 note 67. 

5b Me.—Auburn First Nat. Bank v. 
Marshall, 73 Me. 79. 

6. Mass.—Commercial Bank v. Cun¬ 
ningham, 24 Pick. 270, 36 Am.D. 
322. 

12 C.J. p 275 note 70. 

7. Ky.—Howard v. Southern Nat. 
Bank. 263 S.W. 719, 204 Ky. 71. 

a Mo.—Thomas v. Liebke, 81 Mo. 
676, affirming 9 Mo.App. 424, and 
reversed on other grounds 6 S.Ct. 
496, 116 U.S. 606, 29 L.Ed. 744. 

9. Or.—Nicolai v. Lyon, 6 Or. 467, 8 
Or. 66. 

12 C.J. p 277 notes 99. 1. 
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The indorser of a negotiable instrument, being 
practically a surety, will be discharged by a compo¬ 
sition with the maker,1® unless the creditor reserves 
his remedy against the indorser but if the in¬ 
dorser joins in the composition he will be liable,^^ 
as he will also when he assents, although the credi¬ 
tor may not have reserved his remedy, and the in¬ 
dorsers of a note expressly excepted from the com¬ 
position will not be released.!® 

A composition, whether executed or executory, 
will release the sureties for the debts compounded, 
no matter how beneficial it may be to them, unless 
they consent thereto, or unless the rights of the 
creditors against them are reserved, for they have 
a right to stand on the strict letter of their con¬ 
tract.!^ Accordingly, a composition which neces¬ 
sarily involves, although it does not expressly stip¬ 
ulate for, an extension of time, releases a surety 
who does not consent thereto.!® A composition, 
however, with one cosurety will not discharge the 
others; but the compounding creditor cannot recov¬ 
er from the other cosureties more than the propor¬ 
tion which they would have paid if the cosurety re¬ 
leased had contributed his share.!® Further, a sure¬ 
ty w’ho consents to a composition!'^ or joins there¬ 
in!* not be released thereby; and a composi¬ 
tion which does not take effect will be treated as if 
never signed and sureties will not be discharged.!® 
It is competent for a creditor, on entering into a 
comiiosition, to reserve his rights and remedies 
against a surety for the debt, and such a reserva¬ 
tion will prevent the composition from operating as 
p release as to the sureties whom it affects^® and 
will also preserve the right of the sureties to in¬ 
demnity from the debtor.^! It has been held that 
one who alleges that by mistake the agreement has 
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failed to reserve rights against the sureties carries 
the burden of proving the-same by clear and con¬ 
vincing evidencc.22 A surety who remains liable 
to the creditor after a composition will be liable 
only for the difference between the debt and the 
amount received under the composition; and the 
creditor may prove in bankruptcy or insolvency only 
for this difference, and not for the whole debt.®® 

The holder of a bill of exchange who discharges 
the acceptor by composition may recover from the 
drawer the difference between the amount due on 
the bill and that received under the composition, if 
the remedies against the drawer arc reserved,®^ and 
the drawer can recover from the acceptor what he 
is thus compelled to pay.®® 

Rights and liabilities of surety for composition, 
A surety for the payment of the composition may 
recover from the debtor whatever he is forced to 
pay in respect of the composition, but he cannot 
come into the composition as a creditor.®® 

Any change in the terms of the composition,2*^ 
any breach thereof, or any fraudulent practice 
which materially affects the surety, will release him 
from liability as to creditors who are aware of the 
breach or fraud,®* although not as to creditors who 
are bona fide ignorant thereof.®® 

d. On Debts 

An executed compoeltion extlnguithei the debts in¬ 
cluded in it. 

An executed composition supersedes the original 
causes of action and settles the claims and extin¬ 
guishes the debts included in it, and the rights and 
remedies of the parties depend thereafter on the 
new agreement,®® while an executory composition 


10. Cal.—Equitable Life Assur. Soc. 
of U. S. V. Jacobson, 230 P. 200, 
68 Cal.App. 717. 

12 C.J. p 276 note 93. 

11. Mass.—Tobey v. Ellis, 114 Mass. 

120 . 

12 C.J. p 276 note 96. 

12. N.Y.—Bruen v. Marquand, 17 
Johns. 68. 

12 C.J. p 276 note 96. 

13. Mo.—Gamier v. Papin, 30 Mo. 
243. 

Va.—Daniel v. Wharton, 19 S.E. 
170, 90 Va. 684. 

12 C.J. p 275 notes 74, 76. 

15. Iowa.—Lambert v. Shetler, 32 
N.W. 424, 71 Iowa 463. 

12 C.J. p 276 note 76. 

10. Pa.—^Wharton v. Duncan, 83 Pa. 
40. 

17. Conn.— Rockville Nat. Bank v. 


Holt, 20 A. 669, 68 Conn. 526, 18 
Am.S.R. 293. 

12 C.J. p 275 note 79. 

18. Mass.—Reed v. Tarbell, 4 Mete. 
93—Gloucester Bank v. Worcester, 
10 Pick. 628. 

19. Mass.—Day v. Jones, 22 N.E. 
898, 150 Mass. 231. 

20. Minn.—O’Donnell Shoe Co. v. 
Benson Co-op. Mercantile Co., 221 
N.W. 426, 427, 176 Minn. 382, cit¬ 
ing Corpus Juris. 

12 C.J. p 276 note 84. 

21. N.T.-—Williams v. Schreiber, 14 
Hun 38. 

12 C.J. p 276 note 86. 

22. Ky.—Robinson v. Meyers, 106 S. 
W. 428, 32 Ky.L. 280. 

23. U.S.—In re Hollister. D.C.Ky., 
3 F. 452. 

Mass.—Sohier v. Loring, 6 Cush. 637. 
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N.y.—Williams v. Schreiber, 14 Hun 
38. 

12 C.J. p 276 note 89. 

24. N.Y.—Lysaght v. Phillips, 12 N. 
Y.Super. 106. 

12 C.J. p 276 note 91. 

25. N.Y.—Lysaght v. Phillips, su¬ 
pra. 

20. Mass. — Holton v. Bent, 122 
Maas. 278. 

12 C.J. p 282 notes 61, 63. 

27. Ind.—Bailey v. Boyd, 76 Ind. 
125. 

12 C.J. p 282 note 67. 

28. Conn.—Doughty v. Savage, 28 
Conn. 146. 

N.Y.—Weed v. Bentley, 6 Hill 66. 

12 C.J. p 282 note 68. 

29. Mo.—Whittemore v. Obear. 68 
Mo. 280. 

12 C.J. p 283 note 69. 

30. Cal.—Equitable Life Assur. Soc. 
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merely suspends the rigfht of action on the original 
claims while it remains in force, and a breach of the 
composition will revive them, as shown supra § 
10 b. In other words, an executed composition is a 
perfected novation, while an executory composition 
is an inchoate novation. However, in order that 
a composition may be regarded as executed, or as 
a complete novation, it is not necessary that it 
should be performed, unless the discharge of the 
debtor is conditional on pa 3 mient or performance. 
If it appears clearly from the language of the com¬ 
position that the creditors intend that the agree¬ 
ment itself shall be a discharge of their claims, and 
that they accept it in satisfaction, the original debts 
will be discharged and extinguished, although the 
composition is not performed but a composition 
that is void, or fails for want of consideration, will 
not extinguish the original debt, and the debtor will 
be liable thereon, although tlie release is absolute, 
as discussed in § 10 b supra and § 14 c infra. Ac¬ 
cordingly, if the promise of a creditor to release a 
debtor under a composition agreement is based on 
new consideration, to be performed at a future day 
certain, the original right of action is suspended, 
and, if the promise is then duly performed, the right 
is destroyed; but, if not performed, the promisee 
may sue on the original cause of action, or ofl the 
new promise, unless the new promise itself consti¬ 
tutes satis faction.32 

Debts included, A composition will discharge all 
debts and demands included by a proper construc¬ 


tion of its terms and a general composition will 
also discharge all debts and demands that have ac¬ 
crued prior to its date to the creditors who join, 
whether such debts and demands are mentioned in 
the agreement or not,3< unless they are expressly 
reserved or excluded by the necessary meaning of 
the terms used, as, for example, when they are not 
within the scope of the composition.^^ Further, the 
creditor may be estopped from denying that his 
claim is included in the composition.^® A composi¬ 
tion will not discharge a claim or demand not yet 
due,*^*^ a mere contingent liability,®® or a debt due 
to a third party who does not enter into the ar¬ 
rangement,®® unless so worded as to include such 
claims.^® Moreover, when the agreement evinces 
a clear intent that its operation shall be confined to 
certain claims, those claims only will be discharg¬ 
ed.'* ^ One who furnishes money to pay the compo¬ 
sition is not a creditor within the terms of the com¬ 
position, and his claim will not be discharged.^® 

Secured and unsecured claims. The composition 
may be confined to unsecured claims,^® but, in the 
absence of an express reservation, it is immaterial 
that part of the claims are secured and part unse¬ 
cured.^® 

A note or bill which is assigned to a third person 
before a composition agreement is executed will not 
be discharged,®® and where notes held by the cred¬ 
itor have been transferred before maturity, the 
court will not order them to be delivered up.®® 


of U. S. v. Jacobson, 230 P. 200, 68 | 
Cal.App. 717. I 

N.Y.—Beck v. Wltteman Bros., 173 
N.Y.S. 491, 180 App.Dlv. 961—Beck 
V. Witteman Bros., 173 N.Y.S. 488. 
185 App.Div. 643 — Second Nat. 
Bank v. Tachner, 203 N.Y.S. 613. 
122 Misc. 681. 

R.I.—Cohen v. P. B. Hardin^: Const. 

Co.. 103 A. 702, 41 R.I. 242. 

Tex.—Oklahoma Tool & Supply Co. 
V. Daniels. Civ.App., 296 S.W. 631 
—Irwin V. Slate Nat. Bank of Tt. 
Worth, Civ.App., 224 S.W. 246. 
Wis.—Holman MfK. Co. v. Dapin, 
193 N.W. 986, 181 Wis. 97. 

1 C.J. P £46 note 43—12 C.J. p 277 
note 2. 

31. Minn.—^Brown v. Farnham, 66 
N.W. 362, 66 Minn. 27. 

12 C.J. p 277 note 4. 

Giving notss 

A composition at common law by 
the terms of which creditors accept 
notes for part of the amount to be 
paid, does not operate as a novation 
until such notes arc paid.—In re 
Carton, D.C.N.Y., 148 P. 63. 

32. U.S.—In re Clarence A. Nach¬ 
man Co.. C.C.A.N.Y.. 6 F.2d 427. 


N.T.—Beck v. Witteman Bros., 173 
N.Y.S. 491, 186 App.Div. 961—Beck 
v. Witteman Bros., 173 N.Y.S. 488, 
185 App.Div. 643. 

38. Ky.—Wakefield v. Georgetown 
First Nat. Bank. 40 S.W. 921, 19 
Ky.L. 426. 

12 C.J. p 278 note 8. 

34. Md.—Textor v. Hutchings, 62 
Md. 160. 

N.Y.—Russell v. Rogers, 10 Wend. 
473, 25 Am.D. 674. 

12 C.J. p 278 note 9. 

3& N.Y.—Zoebisch v. Von Minden, 

24 N.E. 796, 120 N.Y. 406, revers¬ 
ing 47 Ilun 213, 13 N.Y.St. 349. 

12 C.J. p 278 note 10. 

36. N.Y.—Blair v. Wait, 6 Hun 477. 
affirmed 69 N.Y. 113. 

12 C.J. p 278 note 11. 

37. Ill.—Lipman v. Lowitz, 78 Ill. 
252. 

12 C.J. p 278 note 12. 

38. Mass.—Hamblen v. Ratigan, 119 
Mass. 163. 

12 C.J. p 278 note 13. 

39. Mass.—Reed ▼. Tarbell, 4 Mete. 
93. 

12 C.J. p 278 note 14. 
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Ohio.—Crawford v. Swearingen, 16 
Ohio 2G4. 

12 C.J. p 278 note 16. 

41. Minn.—Noyes v. Chapman-Drake 
Co., 61 N.W. 901, 60 Minn. 88. 

12 C.J. p 279 note 16. 

42. Mass.—Holton v. Bent, 122 

Mass. 278. 

43. Minn.—Noyes v. Chapman- 

Drake Co., 61 N.W. 901, 60 Minn. 
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Pet. 178, 9 D.Ed. 1046, affirming 29 

I F.Cas.No.17,640, 6 Cranch C.C. 102. 
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However, where a creditor enters into a composi¬ 
tion agreement and releases a demand which he has 
previously transferred to another, he impliedly un¬ 
dertakes to protect the debtor against such demand, 
and, if the demand is afterward enforced against 
the debtor by the transferee, the debtor may recov¬ 
er the amount of the creditor, although the release 
was voluntary or, if the debtor is compelled to 
pay the assignee in full, he may credit this on other 
claims of such creditor included in the composi¬ 
tion.^® On the other hand, where the debtor has 
knowledge that the creditor has previously assigned 
a claim which the creditor does not undertake to 
release, the debtor cannot set off as against other 
claims of the creditor an amount which he has been 
compelled to pay to the assignee.^s 

All debts and demands due at the date of the com¬ 
position should be brought into it, in order that the 
creditor may realize his full share of the debtor’s 
assets; for if any debt, or any part of a debt, is 
omitted or withheld, without the knowledge or as¬ 
sent of the other creditors, it cannot be recovered 
afterward, since to permit such withholding and 
recovery would destroy the equality which forms 
the very foundation of every true composition and 
operate as a fraud on other creditors.®® If the oth¬ 
er creditors assent or acquiesce, a creditor may com¬ 
pound validly for a part only of his claim,and, 
if the composition is void because all do not join,®^ 
or if the creditor is ignorant of the fraud on which 
his demand is founded,®® acceptance of the compo¬ 
sition on the debts included will not prevent recov¬ 
ery on the amount not included. The fact that a 
creditor adds a particular sum opposite to his name 
will not, in the absence of anything in the compo¬ 
sition agreement, amount to a covenant that he then 
has, or that he will procure, claims to that amount.®'* 

47. N.T.—Harloe v. Foster, 52 N.Y. 

385—Metcalf v. Morse Ironworks, 
etc., Co., 

Ann.Cas. £o. 

12 C.J. p 279 note 23. 

Mass.—Farringrton v. Hodgrdon, 

119 Mass. 453. 

49. N.Y.—Gross v. Metzgrer, 162 N.Y. 

S. 462. 

BO. Minn.—Noyes v. Chapman-Drake 
Co., 61 N.W. 901, 60 Minn. 88. 

12 C.J. p 279 note 26. 

Bl. Conn.—Hartford, etc., Transp. 

Co. V. Hartford First Nat. Bank, 

46 Conn. 669. 

Mo.—Gamier v. Papin, 30 Mo. 243. 

12 C.J. p 280 note 28. 

BB. Minn.—M. A. Seed Dry-Plate Co. 

V. Wunderlich, 72 N.W. 122, 69 
Minn. 288. 

BB- N.Y.—Russell v. Rogers, 10 
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New promise. It is generally held that a subse¬ 
quent promise to pay a debt discharged by a com¬ 
position of creditors is void unless based on a new 
consideration.®® There is, however, some authority 
to the effect that, where there is no fraud on the 
other creditors, a promise made by the debtor after 
he has been discharged completely may be enforced, 
although without new consideration.®® 

e. Actions 

Actions involving compositions with creditors are 
governed by the rules applicable to civil actions generally. 

At common law a composition need not be spe¬ 
cially pleaded in an action of assumpsit, but may be 
given in evidence under the general issue,®*^ al¬ 
though under certain stale code systems, it has been 
held that it must be pleaded specially, and cannot 
be given in evidence under a plea of accord and sat¬ 
isfaction.®® In pleading a composition specially it 
is not sufficient as a general rule to aver the fact 
of composition alone, but the debtor must also set 
forth the terms of the composition®® and aver com¬ 
pliance with all conditions precedent®® and payment 
or performance or tender, or facts sufficient to ex¬ 
cuse performance or tender.®^ A plea of an agree¬ 
ment to accept a composition is no defense without 
a further averment that the composition was ac- 
cepted.®^ Defensive matter that a mortgagee had 
agreed to accept less than the sum due in full settle¬ 
ment is properly raised by an answer as against the 
contention that such defense could be raised only 
by a cross-bill.®® A general demurrer to a plea, 
which substantially sets forth a composition agree¬ 
ment as a defense to a suit by the creditor for the 
full amount of his original claim, will be over¬ 
ruled.®^ 

Ky.—Taylor v. Farmer, 81 Ky. 458. 

12 C.J. p 281 note 47. 

00. Ind.—Falconbury v. Kendall, 76 
Ind. 260. 

Ky.—Cutter v. Reynolds, 8 B.Mon. 
596. 

Pa.—Lower v. Clement, 25 Pa. 63. 

12 C.J. p 281 note 48. 

01. Mich.—Whlttemore v. Stephens, 
12 N.W. 858, 48 Mich. 673. 

12 C.J. p 281 note 49. 

Plea held anflloleiit 

N.Y.—Watkinson v. Inglesby, 6 
Johns. 386. 

12 C.J. p 282 note 51. 

03. Ill.—Union Central Life Ins. Co. 
V. Weber, 2 N.E.2d 746, 285 Ill.App. 
568. 

04. Ga. —Stewart v. Langston, 80 S. 
E. 35, 103 Ga. 290. 

Tex.—Oklahoma Tool & Supply Co. 
V. Daniels, Civ.App., 296 S.W. 631. 


84 N.y.S. 682, 14 N.Y. 


Wend. 473, 25 Am.D. 574, 16 Wend. 
351. 

54. Masil.—Fowler v. Perley, 14 Al¬ 
len 18. 

B5. Fla.—Welles-Kahn Co. v. Klein, 
88 So. 315, 81 Fla. 524. 527. 

Tex.—Irwin v. State Nat. Bank of 
Ft. Worth, Civ.App., 224 S.W. 246. 
12 C.J. p 278 note 6. 

50b N.J.—Crossley v. Moore, 40 N. 
J.Law 35. 

Ohio.—^Keys v. Baldwin, 9 Ohio Dec., 
Reprint. 737, 17 Cinc.L.Bul. 113. 

12 C.J. p 278 note 7. 

57. U.S.—Bartleman v. Douglass, D. 
C., 2 F.CaB,No.l.073, 1 Cranch C.C. 
460. 

N.H.—Browne v. Stackpole, 9 N.H. 
478. 

56- Cal.—Smith v. Owens, 21 Gal. 11. 
50. Ga.—Smith v. Mechanics' Nat. 
Bank, 38 S.E. 857, 108 Ga. 211. 
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Variance. The proof must correspond with the 
allegations of the plea or the defense will be in¬ 
sufficient ; and the debtor will be bound by the case 
which he has averred and cannot set up another at 
the trial.®^ 

Evidence. In a common-law composition, where 
there is no specific provision that on the debtor’s 
default the creditors shall be relegated to their pre¬ 
existing claims, there is a presumption that the par¬ 
ties intend the payment rather than the new prom¬ 
ise to be the contemplated discharge of the old 
claims,®® even where the notes given on the compo¬ 
sition bear the indorsement of a third person.®^ 
Where the existence of the composition agreement 
is controverted, the burden of proof is on the party 
asserting its existence.®® The party who sets up a 
composition likewise has the burden of proving that 
all its conditions have been strictly performed.®® 
The general rules respecting admissibility and 
weight and sufficiency of evidence control in ques¬ 
tions of proof of composition.^® 

Trial. On conflicting evidence, issues in regard 
to compositions are matters for the jury.^^ The 
findings of the court below in favor of a compo¬ 
sition, even though founded on conflicting testi¬ 
mony, will not be set aside.72 

§ 12. Effect of Mistake 

A composition with creditors may not be set aside 
for mistake of fact, aithough a mistake in payment may 
be adjusted. 

In the absence of fraud or misrepresentations, 
neither the debtor nor the creditor can rescind or 


set aside a composition for a mistake of fact;^®' 
and the debtor cannot recover back a portion of the 
sum paid under the composition on the ground of an 
alleged mistake as to his liability, especially when 
he has made a full and careful investigation of his 
affairs prior to compounding and paying.*^® If by 
mistake the debtor pays the whole amount of the 
debt under a fifty per cent composition, supposing 
the debt to be twice its real amount, he can recover 
half of the amount so paid.*^® A creditor who avers 
a mistake in the composition must prove it by a 
clear preponderance of the evidence."^® 

Failure to read agreement. A mistake on the part 
of one of the creditors as to the legal effect of the 
instrument, due to his negligent failure to read it, 
does not render it ineffectual as to him.'^'^ 

§ 13. Effect of Fraud and Misrepresentation 
in General 

a. Of debtor 

b. Of creditors 

a. Of Debtor 

(1) In general 

(2) Remedies of creditor 

(1) In General 

Any fraud, misrepresentation, or concealment prac¬ 
ticed by the debtor or his agent with respect to any ma- 
teriai fact will vitiate the composition, if a creditor is 
misied thereby. 

The policy of the law demands the utmost good 
faith on the part of the debtor in effecting a com¬ 
position; and any fraud, misrepresentation, conceal- 


66. N-Y.—Whiteslde v. Hyman, 10 
Hun 218. 

12 C.J. p 282 notes 54. 55. 

68 . U.S.—In re Plaza Music Co., D. 
C.N.Y.. 10 F.Supp. 310, affirmed, C. 
C.A., 77 F.2d 1010. 

87. U.S.—In re Clarence A. Nach¬ 
man Co.. C.C.A.N.Y.. 6 F.2d 427— 
In re Plaza Music Co., D.C.N.Y., 
10 F.Supp. 310, affirmed, C.C.A., 77 
F.2d 1010. 

68 . La.—Ru.ssell v. Douget, App., 
171 So. 501. 

N.Y.—^Vanderhoef v. Youmans, 147 
N.Y.S. 347, 85 Mi.sc. 418. 

Or.—Seaweard v. De Armond, 198 P. 
916. 101 Or. 30. 

Claim of proforeaoo 

Creditor seekln? to recover unpaid 
portion of claim agrainst insolvent 
debtor on theory of composition with 
a secret preference must establish 
agreement between himself and other 
creditors with debtor to accept pro 
rata share of their claims In 


satisfaction of their entire indebted¬ 
ness, agreement between plaintiff and 
some of other creditors to accept 
such shares as complete settlement, 
and that there was secret preference 
given by debtor to one or more cred¬ 
itors.—Schmitt V. Schepp. 62 P.2d 
842, 144 Kan. 809. 

69. Ill.—See Braude v. Vehon, 201 
lll.App. 486. 

N.Y.—Ocean Accident & (Guarantee 
Corporation Limited of London, 
Fngland, v. Beck, 153 N.Y.S. 932. 

12 C.J. p 282 note 57. 

70. Bvldencs hold snflloloat 

U.S.—Schloss Bros. & Co. v. Charles 
Stern Co., C.C.A.Ga., 36 P.2d 628. 
Ill.—See Braude v. Vehon, 201 111. 
App. 486. 

Iowa.—Bailey v. Union Central Life 
Ins. Co., 268 N.W. 173, 221 Iowa 
1195. 

Mich.—Central Steel & Wire Co. v. 

Farber, 233 N.W. 884, 252 Mich. 
, 472. 


Bvidoaco held lasufflclent 

Kan.—Schmitt v. Schepp, 62 P.2d 
842, 144 Kan. 809. 

Bzclaslon of ovidoaoo held error 
Mich.—Central Steel & Wire Co. v. 
Farber, 233 N.W. 384, 252 Mich. 
472. 

71. Iowa.—Federal Cartridge Corpo¬ 
ration v. Western Auto Specialty 
Co., 257 N.W. 786, 219 Iowa 271. 

Mo.—Dillon v. Knnis, 205 S.W. 191. 
72 l Tex.—Abe Block v. Largent, Civ. 

App., 135 S.W. 1078. 

12 C.J. p 282 note 58. 

73. U.S.—Cleveland v. Richardson, 
Ill., 10 S.Ct. 100, 132 U.S. 318, 33 
L.Ed. 384. 

12 C.J. p 283 note 71. 

74. Ill.—Jones v. Wright, 71 Ill. 81. 

75. Mass.—Trecy v. Jefts, 21 N.B. 
360, 149 Mass. 211. 

76. Ky.—Robinson v. Meyers, 105 
S.W. 428, 32 Ky.Law 280. 

12 C.J. p 283 note 75. 

77. Mo.—McNealey v. Baldridge, 78 
S.W. 1031, 106 Mo.App. 11. 
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ment, or suppression practiced by him with respect 
to any material fact will vitiate the composition and 
entitle a creditor injured thereby to treat it at his 
option as null and void, at any time within the stat¬ 
ute of limitations^* The mere receipt of part, or 
even of all, of the benefit of the composition will 
not validate the transaction, for a composition 
fraudulent in its inception can be validated only by 
the receipt of a new consideration, and the receipt 
of the composition money or securities is not such 
a consideration, nor will it constitute a waiver of 
the frauds* However, a creditor who has accepted 
a note with surety for the composition cannot, after 
the payment of the note, repudiate the composition 
and sue for the balance of his debt, on the ground 
of a fraud of which he knew when he accepted pay¬ 
ment of the note.*® If a composition is induced by 
the false representations of the debtor, the fact that 
a creditor deceived thereby was fraudulently pre¬ 
ferred will not debar him from suing for his orig¬ 
inal claim.*^ A prior conveyance in fraud of cred¬ 
itors will invalidate a composition,*2 unless the cred¬ 
itor knew of the fraudulent conveyance when he 
entered into the composition.** Where the debtor 
fraudulently disposes of his property before the ex¬ 
tended time for payment has expired, any creditor 
may, without breach of the composition agreement, 
take immediate steps to protect himself.*^ 

A mere false promise, as distinguished from a 
misrepresentation of an existing fact, will not in¬ 
validate a composition ;** in order to render a com¬ 
position void the misrepresentation mu.st be of fact, 
and not of law, or of the legal effect of the proposed 
agreement of composition.** 

The fraud or misrepresentations of the debtor’s 
agent will avoid the composition equally with that 


of the debtor himself,*^ although the debtor was ig¬ 
norant of such fraud or misrepresentation,** and 
the fraud of a partner will vitiate a composition by 
the firm.** 

In order, however, to avoid a composition on the 
ground of fraud or misrepresentation by the debtor 
it must appear that the creditor who assails it was 
misled thereby, and thereby induced to join in the 
agreement ;*® and fraud practiced on other credi¬ 
tors will not invalidate the composition as to those 
not affected by it.*i If one compounds a debt with 
a full knowledge of all the facts, acting at arm’s 
length on his own judgment, he must abide the con¬ 
sequences, since neither fraud nor mistake can be 
imputed to such an agreement.*^ 

Particular representations. Misrepresentation or 
suppression by the debtor of any material fact in 
stating the condition of his affairs, the amount of 
his property, his debts, etc., will avoid the com¬ 
position ;** and, although he is not required to dis¬ 
close his financial condition unless asked, so long as 
he does nothing to mislead, the composition cannot 
be assailed solely on the ground of failure to make 
such disclosure,*^ yet, if the duty of making such 
disclosure is cast on him by circumstances, he must 
make a full and fair statement, or the composition 
will not be permitted to stand against objections.** 
However, a mere statement of opinion as to his pe¬ 
cuniary condition and the state of his property at 
a time of financial distress is not such a misrepre¬ 
sentation as will invalidate a composition.** A mis¬ 
representation as to the source of the fund for pay¬ 
ment of creditors is insufficient to invalidate the 
agreement.*^ 

If a debtor induces a creditor to sign a composi¬ 
tion by false representations that other creditors 


78. Ga.—Buri?ess v. Simpson Gro¬ 
cery Co.. 57 S.E. 717, 128 Ga. 423. 

3 2 C.J. p 283 note 77. 

79. Pa.—Stuart v. Blum, 28 Pa. 225. 

80. Iowa.—Bower v. Metz, 6 N.W. 
551. 64 Iowa 334. 

81. U.S.—Elfelt V. Snow, C.C.Or., 8 
P.Cas.No.4,342, 2 Sawy. 94. 

88 . N.H.—Blodgett v. Webster, 24 

N.H. 91. 

12 C.J. p 284 note 82. 

83. U.S.—Clarke v. While, D.C., 12 
Pet. 178, 9 L.Ed. 1046, affirming 29 
F.Cas.No.17,540. 5 Cranch C.C. 102. 
W. Mo.—Hill V. Wertheimer-Swarts 
Shoe Co., 61 S.W. 702, 150 Mo. 483. 
85» Tenn.—A. Landreth Co. v. 

Schevenel, 62 S.W. 148, 102 Tenn. 
48$. 

12 C.J. p 284 note 86. 

88 . Mo.—McNealey v. Baldridge, 78 
S.W. 1031, 106 Mo.App. 11. 

15 C.J.S.-44 


87. Ma.s.s.—Cobb v. Fogg, 44 N.E. 
534, 166 Mass. 466. 

12 C.J. p 285 note 94. 

88 . U.S.—Elfelt V. Snow, C.C.Or., 8 
F.Cas.No.4,342, 2 Sawy. 94. 

89. N.H.—Pierce v. Wood, 23 N.H. 
519. 

12 C.J. p 285 note 96. 

90 . Ark.—Farmers* Bank of Darda- 
nelle v. Sellers, 267 S.W. 691, 694, 
167 Ark. 152, citing CorpM Juris. 

12 C.J. p 286 note 97. 

91. U.S.-—Clarke v. White, D.C., 12 
Pet. 178, 9 Li.Ed. 1046. affirming 
29 F.Cas.No.17.640, 5 Cranch C.C. 
102 . 

Md.—Cheveront v. Textor, 63 Md. 
295. 

98. U.S.—Clarke v. White, D.C., 12 

Pet. 178, 9 L.Ed. 1046, affirming 29 
F.Ca8.No.l7,640, 5 Cranch C.C. 102. 
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93. Ga.—Burgess v. Simpson Gro¬ 
cery Co., 57 S.E. 717, 128 Ga. 423. 

12 C.J. p 284 note 87. 

94. N.Y.—Graham v. Meyer, 1 N.E. 
143, 99 N.Y. 611. 

A composition with a firm cannot 
be assailed merely because the agent 
of the firm to effect the composition 
omitted to disclose the financial abil¬ 
ity of one partner to pay the debts 
of the firm.—Cleveland v. Richard¬ 
son, Ill., 10 S.Ct. 100, 132 U.S. 318, 
33 U.Ed. 384. 

95. Ill.—Ilefter v. Cahn, 73 Ill. 296. 
Ind.—Seving v. Gale, 28 Ind. 486. 

12 C.J. p 284 note 89. 

961 Me.—Denny v. Gilman, 26 Me. 
149. 

12 C.J. p 284 note 91. 

97. Ark.—Farmers’ Bank of Darda- 
nelle v. Sellers, 267 S.W. 691, 167 
Ark. 162. 
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have accepted it, the agreement is not binding on 
the creditor so induced to sign.®* 

Effect of creditors fraud. The fact that the 
creditor who assails the composition has himself 
been guilty of fraudulent conduct toward other 
creditors will not prevent him from obtaining re- 
lief.99 

(2) Remedies of Creditor 

A creditor, induced to enter into a composition agree¬ 
ment by the fraud or misrepresentation of the debtor, 
may at.his option sue for rescission of the agreement, 
sue directiy for hie original claim, or sue for damages for 
the fraud. 

A creditor who has been induced to enter into a 
composition by the fraud or misrepresentation of 
the debtor may at his option bring suit to set aside 
the agreement or release,^ or may disregard the 
composition and sue directly for his original claim, 
or the balance of that claim over what he has re¬ 
ceived under the composition,® or he may sue for 
damages for the fraud.® If he sues in equity, how¬ 
ever, the court is not bound to vacate the release 
absolutely, but may subject defendant to liability 
for the payment of his debts to the extent to which 
his property has not been applied to that object.^ 
Where the debtor has fraudulently concealed or 
misrepresented his assets, the property withheld 
may be subjected to the claims of creditors in a suit 
to set aside the composition.* 

Rescission and restoration. When the transac¬ 
tion is a pure composition, the creditor may sue for 
the balance of his original claim, without formal re¬ 
scission and without restoring or offering to restore 
what he has received under the composition, since 
his right of action is not for the fraud, but on the 
original claim, revived by the failure of the compo¬ 
sition because of the fraud,* and it is immaterial 
that the debt was not due at the time agreement 


was had on the composition.^ Further, the general 
rule requiring a party who has received money in 
discharge of a liability to restore the same before 
he can avoid the contract for fraud does not apply 
where the creditor seeking to avoid the agreement 
is in any event entitled to retain the amount re¬ 
ceived.* If the transaction amounts to a compro¬ 
mise, however, the creditor cannot retain what he 
has received and sue for the rest as due on ac¬ 
count or contract; he may rescind and restore, and 
then sue for the original debt, but if he retains the 
sums paid under the composition he can sue only 
for damages for the fraud.® It seems also that, 
when a third party compounds, the creditor must 
rescind and restore before he can sue the original 
debtor for the debt.^® 

Limitation of actions. As in other cases of fraud, 
the statute of limitations will not begin to run until 
the discovery of the fraud, or until the time when 
It should have been discovered by the exercise of 
due diligence. 

Evidence, The burden of showing the fraud 
which misled and induced him to make acceptance 
is on the creditor seeking to avoid the composi- 
tion.l® Any relevant evidence which is otherwise 
competent is admissible on an issue of fraud,^® 
which is for the jury, not for the court and, 
when the creditor sues for damages for the fraud, 
any evidence which lends to show what he would 
have received on a fair application of the debtor’s 
assets is admissible.^* The evidence of one wit¬ 
ness, if clear and uncontradicted, is sufficient to es¬ 
tablish that misrepresentations were made.^® The 
bare fact that the money used in paying claims was 
paid into the bank by the debtor’s attorney raises no 
inference that it constituted a fund which belonged 
to him and was wrongfully withheld from credi¬ 
tors, 


9B. N.Y.—Whiteside v. Hyman. 10 
Hun 218. 

12 C.J. p 284 notes 92, 93. 

99 . Conn.—Huntlnerton v. Clark, 39 
Conn. 540. 

12 C.J. P 285 note 1. 

1. Mass.—Cobb v. Fogg, 44 N.E. 534, 
166 Mass. 466. 

12 C.J. p 285 note 3. 

2. Wis.—^Ball V. McGeoch, 51 N.W. 
443. 81 Wis. 160. 

12 C.J. p 285 note 4. 

a N.T.—Whiteside v. Hyman, 10 
Hun 218. 

Tex.—Grabenhelmer v. Blum, 63 Tex. 
369. 

4i N.Y.—Irvins v. Humphrey, Hopk. 
284. 


a Qa.—Burgress v. Simpson Grocery 
Co.. 57 S.B. 717, 128 Ga. 423. 

12 C.J. p 285 note 7. 

6. Ga.—Burgess v. Simpson Grocery 
Co.. 57 S.E. 717, 128 Ga. 423. 

12 C.J. p 285 note 9. 

7. Mo.—Enneckinp v. Stahl, 9 Mo. 
App. 390. 

8. Ky.—Fox V. Hudson, 150 S.W. 49, 
150 Ky. 115, Ann.Cas.l914A 832. 

12 C.J. p 286 note 11. 

9 . Mo.—^McNealey v. Baldrldgre, 78 
S.W. 1031, 106 Mo.App: 11. 

12 C.J. p 286 note 12. 

10. N.Y.—Babcock v. Dill, 48 Barb. 
577. 

11. Md.—Jackson v. Hoderes, 24 Md. 
468. 

12 C.J. p 286 note 22. 
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18 . Ark.—Farmers' Bank of Darda- 
nelle v. Sellers. 267 S.W. 591, 167 
Ark. 152. 

la Conn.—Storms v. Horton, 59 A. 

421, 77 Conn. 334. 

12 C.J. p 286 note 18 [a]. 

14L N.Y.—Smith v. Salomon, 7 Daly 
216. 

16 . N.Y.—Whiteside v. Hyman, 10 
Hun 218. 

12 C.J. p 286 note 20. 

la N.Y.—Dolsen v. Arnold, 10 How. 
Pr. 528. 

17 . Ark.—^Farmers' Bank of Darda- 
nelle v. Sellers, 267 8.W. 691, 167 
Ark. 162. 
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Measure of damages. When the creditor sues on 
his original claim the measure of damages is of 
course the sum remaining unpaid;^* but, in an ac¬ 
tion based on the fraud, the measure of damages is 
the amount that the creditor would have received 
if no fraud had been practiced,^® and the amount 
cannot be reduced by deducting losses which the 
perpetrator of the fraud may have suffered inci¬ 
dentally as the result of an arrangement procured 
by his fraud.20 If the creditor sues for damages for 
the fraud only he cannot recover the original debt 
either on the ground of this or any other fraud; 
he is bound by the case he has alleged. 

b. Of Creditors 

A creditor will generally be required to make good 
his representations. 

A creditor who states his claim as less than it 
really is or compounds for a part only, without in¬ 
forming the other creditors that he has withheld 
part, cannot recover the balance after the compo¬ 
sition is cffectcd.22 Also, when a creditor represents 
to the debtor that he owns a certain debt,23 or that 
a debt apparently due to him is in reality due to a 
third party,he must make good these representa¬ 
tions. A creditor cannot avoid the release merely 
because of an expression of opinion by another 
creditor as to its legal effect, although such opinion 
was incorrect.25 

§ 14. Preferences 

a. Invalidity of secret preference 

b. Recovery of secret preference 

c. Rights of innocent creditors 

d. Rights of creditor secretly preferred 

e. Rights of third persons 
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f. What preferences not fraudulent 

g. Validity of preference after composi¬ 

tion 

s. Invalidity of Secret Preference 

(1) In general 

(2) Invalidity of security given for se¬ 

cret preference 

(1) In General 

Any secret preference given to a creditor In a com¬ 
position is void both at law and in equity. 

The policy of the law demands of those who en¬ 
ter into a composition that they shall exercise the 
utmost good faith toward each other ;26 and, in the 
absence of an express stipulation to the contrary, 
there is in every composition an implied agreement 
that the creditors who enter into it shall share alike, 
or on the terms and in the exact proportions stated 
in the composition itself, and that no one shall re¬ 
ceive more than the others, without the assent of 
the others, or more than the latter have expressly 
assented to.27 The bane of the transaction lies in 
the giving of the preference without the knowledge 
or consent of the other creditors, and when that 
exists, whatever may be its form, it renders the 
agreement for preference illegal and void.28 

A secret payment to one creditor of more than his 
due share under the composition, if a part of the 
composition with him, will not only render the com¬ 
position void as to an innocent creditor, see infra 
subdivision c of this section, but may be recovered 
back by the debtor or his assignees or trustees in 
bankruptcy or insolvency, as shown infra subdivi¬ 
sion b of this section, and any agreement with, or 
promise to, a creditor, made as a part of the com- 


18. Mo.—Knneklng: v. Stahl. 9 Mo. 
App. 390. 

N.H.—Blodgett v. Webster, 24 N.H. 

91—IMerce v. Wood, 23 N.H. 519. 
N.T.—Smith v. Salomon, 7 Daly 216. 

19 . N.Y.—Whiteside v. Hyman, 10 
Hun 218. 

Tex.—Grabenheimer v. Blum. 63 Tex. 
369. 

12 C.J. p 286 note 15. 

SOL Tex.—Grabenheimer t. Blum, 
supra. 

81. N.Y.—Whiteside v. Hyman, 10 
Hun 218. 

28. N.Y.—Almon v. Hamilton, 8 N. 
D. 680. 100 N.Y. 627, atflrming 30 
Hun 88. 

12 C.J. p 286 note 24. 

83. Mass.—Farrington v. Hodgdon, 
119 Mass. 458. 

12 C.J. p 286 note 26. 


84 . N.Y.—Blair v. Wait, 6 Hun 477, 
affirmed 69 N.Y. 113. 

12 C.J. p 286 note 26. 

85. Mo.—McNealcy v. Baldridge, 78 
S.W. 1031. 106 Mo.App. 11. 

12 C.J. p 287 note 28. 

86. Tex.—Oklahoma Tool & Supply 
Co. V. Daniels, Civ.App., 296 S.W. 
631. 

12 C.J. p 287 note 29. 

Duty to give full information 

President of creditor company, who 
arranged meeting of creditors in 
which he acted as sponsor for pro¬ 
posed settlement by prearrangement 
with debtor, had duty to give other 
creditors full Information as to ar¬ 
rangement whereby president’s com¬ 
pany was to be paid in full while he 
was endeavoring to persuade other 
creditors to accept twenty-five per 
cent.—Consolidated Cos. v. Angelloz, 
La.App., 170 So. 656. reinstating 166 
So. 910. 


87 . Tex.—Oklahoma Tool & Supply 
Co. V. Daniels, Civ.App., 296 S.W. 
631. 

12 C.J. p 287 note 30. 

aOL La.—Consolidated Cos. v. Angel¬ 
loz, App., 170 So. 656, reinstating 
166 So. 910. 

N.Y.—Burk V. Wright. 236 N.Y.S. 
105, 226 App.Dlv. 274, reversing 
on another ground 230 N.Y.S. 696, 
132 Misc. 758. 

Tex.—Oklahoma Tool & Supply Co. v. 

Daniels. Civ.App.. 296 S.W. 631. 

12 C.J. p 287 note 31. 

Preference without consent of other 
creditors void 

Ga.—Von Eberstoln v. Standard Oil 
Co. of Kentucky, 154 S.E. 912, 41 
Ga.App. 770. 

Bvidenoe held to show preference 

N.Y.—B. Zatinsky & Son v. Louis L. 
Schwartz & Co., 212 N.Y.S. 129. 126 
Misc. 213. 
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position transaction, and not disclosed to the other 
creditors, by which the former receives or expects 
to receive any advantage or benefit not conferred 
on the others, is against public policy and void both 
at law and in equity, as a fraud on them, and if ex- 
ecutory cannot be enforced and, if suit or ac¬ 
tion is brought thereon, the debtor or promisor may 
defend by setting up the illegality of the agreement 
or promise, in spite of the rule that forbids a party 
to allege his own fraud as a ground of relief, since 
the agreement itself is against public policy, and the 
parties are not regarded as in pari delicto.^o A se¬ 
cret preference or advantage is void a fortiori, 
when it is made an express condition of the com¬ 
position that no creditor shall receive more than the 
specified rate or amount.^^ It is not necessary that 
all the creditors should have joined in the compo¬ 
sition ; it is sufficient if any one is defrauded.^^ 

It makes no difference in what the advantage 
consists,33 whence it comes, or who gives k; and 
the result will be the same, although it is given 
by a third party with no direct interest in the debt¬ 
or’s busincss,3^ and a fortiori if given by the debt¬ 
or’s agent. 3 5 

Invalidity not affected hy circumstances. The 
fraud of the creditor is the vital point; and conse¬ 
quently the operation of the above rules will not be 


affected by the fact that the secret preference does 
not affect the debtor’s assets, as when the prefer¬ 
ence is given by a third party, either with or with¬ 
out the knowledge and concurrence of the debtor,®8 
or does not deprive the other creditors of any por¬ 
tion of the amount which they have agreed to re- 
ceive,37 that no actual benefit accrues to the prefer¬ 
red creditor,®8 that the preferred creditor indorses 
the composition notes,®® or surrenders as part of 
the consideration for the preference securities held 
for the original debt,^® that the creditor would not 
have signed without the preference,^ i or that he 
signs after the creditor who attacks the composi¬ 
tion, or even last of all.^® The fact that the com¬ 
position is not effected will not validate a fraudu¬ 
lent preference,^® and the number of persons ac¬ 
tually deceived is of no importance in determining 
its validity or invalidity.^^ The secret agreement 
is equally fraudulent whether made before or after 
the composition,^® or although the security given 
in consideration and consummation of the secret 
preference was signed before the composition was 
entered into.^® Hence, notes given by a debtor to 
a creditor in discharge of a secret preference to the 
latter are unenforceable, even though executed aft¬ 
er the other creditors had been settled with on a 
reduced basis.^"^ It is also well settled that the 
debtor’s purpose or intention in giving the secret 


89. Ga.—Von Eberslein v. Standard 
Oil Co. of Kentucky, 154 S.E. 912, 
41 Oa.App. 770. 

La.—Rusacll v. Doupet, App., 171 So. 
501. 

Mo.—Dillon v. Ennis, 205 S.W. 191— 
Perguson-McKlnney Dry Goods Co. 
V. Beuckman, 198 S.W. 504, 198 

Mo.App. 41—Bank of Commerce v. 
Hoeber. 11 Mo.App. 475, afflivned 88 
Mo. 37. 

N.Y.—Klaw V. Famous Players-Las- 
ky Corporation, 201 N.Y.S. 691, 207 
App.Div. 211, affirmed 147 N.E. 209, 
239 N.Y. 592—B. Zatinsky & Son v. 
Louis L. Schwartz & Co., 212 N. 
Y.S. 129, 126 Misc. 213—Reiss v. 
Velleman & Co., 195 N.Y.S. 121, 
118 Misc. 716. 

Tex.—Petrolia Supply Co. v. Walker, 
Civ.App., 261 S.W. 498—Conway & 
Duncan v. F. P. Kirkendall & Co., 
Civ.App., 218 S.W. 34, 35, quotingr 

Oorpus Juris. 

12 C.J. p 287 note 34—1 C.J. p 547 
note 66. 

On appeal 

Even though the issue of illegality 
is not raised by the pleadings nor 
passed on in a lower court, where 
the relevant facts show that the pur¬ 
pose and effect of a contract of guar¬ 
anty which is sought to be enforced 
Is to give a secret preference to a 
creditor, the court of appeal will 
notice, ex officio, the illegality of the 


contract and if necessary, supply the 
plea of nullity.-^—Consolidated Cos. v. 
Angelloz, La.App.. 170 So. 556, re¬ 
instating 166 So. 910. 

98. Tex.—Oklahoma Tool & Supply 
Co. v. Daniels. Civ.App., 296 S.W. 
631—Conway & Duncan v. F. P. 
Kirkendall & Co., Civ.App.. 218 S. 
W. 34, 35, quoting Corpus Juris. 

12 C.J. p 288 note 35. 

31. N.Y.—Crandall v. Cochran, 3 
Thomps. & C. 203. 

38. N.Y.—Oakley Beach v. Ollen- 
dorf, 1 Hilt. 41. 

33. U.S.—In re Chaplin, D.C.Mass., 
116 F. 162—Bean v. Amsinck, C.C. 
N.Y., 2 F.Cas.No.1,167, 10 Blatchf. 
361, reversed on other grounds 22 
Wall. 396, 22 L.Ed. 801. 

9^ Mass.—Brown v. Nealley, 36 N. 

E. 464, 161 Mass. 1. 

12 C.J. p 288 note 39. 

3Bb Mo.—Luehrmann v. St. Louis 
Furniture Co., 21 Mo.App. 499— 
Bank of Commerce v. Hoeber, 11 
Mo.App. 475, affirming 88 Mo. 87, 
67 Am.R. 859. 

36. La.—Baudoin v. Girouard, App., 
164 So. 430, 433, quoting Corpus 
Juris. 

12 C.J. p 289 notes 41-43. 

37. N.Y.—Breck v. Cole, 6 N.Y.Su- 
per. 79. 

12 C.J. p 289 note 44. 
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30 . N.Y.—Martin v. Adams, 30 N.Y. 

S. 523, 81 Hun 9. 

12 C.J. p 289 note 45. 

39 . Conn.—Baldwin v. Rosenman, 49 
Conn. 105. 

40. Eng.—Brown v. Daugherty, 8 

Oh.Dec., Reprint, 371, 7 Cinc.L. 

Bui. 239. 

41. N.Y.—Townsend v. Newell, 22 
How.Pr. 164. 

12 C.J. p 289 note 49. 

48. Ind.—McFarland v. Garber, 10 
Ind. 151. 

N.Y.—Pinneo v. Higgins, 12 Abb.Pr. 
334—Van Brunt v. Van Brunt, 3 
Edw. 14. 

Pa.—Patterson v. Boehm, 4 Pa. 607. 

49, La.—Consolidated Cos. v. Angel¬ 
loz, App.. 170 So. 556, 658, citing 
Corpus Juris, reinstating 166 So. 
910. 

12 C.J. p 289 note 61. 

44u Mass.—Harvey v. Hunt, 119 
Mass. 279. 

45. N.Y.—Zoebisch v. Von Minden, 
47 Hun 213, reversed on other 
grounds 24 N.E. 795, 120 N.Y. 406. 

46. Ga.—^Dicks v. Andrews, 64 S.E. 
788, 182 Ga. 601, 16 Ann.Cas. 1070. 

47. La.—Hardie v. Scheen, 84 So. 
707« 110 La. 612. 
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preference is immaterial.^* Where one of the cred¬ 
itors refuses to assent to the composition, another 
creditor may purchase his claim and bring; it into 
the composition without being guilty of fraud on 
the other creditors.^® 

(2) Invalidity of Security Given for Secret 
Preference 

Any security given to a creditor with the object of 
securing to the recipient a secret advantage over other 
creditors is void both at iand and in equity. 

Authorities arc not wanting in support of the doc¬ 
trine that a promissory note,*® or a bond,*^ guaran¬ 
ty,*® or other obligation,*® such as a mortgage,*^ 
or a judgment note,** given to a creditor by the 
debtor or by a third person on his behalf, with the 
object of securing to the recipient a secret advan¬ 
tage over other creditors, is void, both at law and 
in equity, in the hands of the payee or of one who 
is not a hona fide holder for value, and cannot be 
enforced by either, if the transaction was not 
known to the other creditors;*® and a court of eq¬ 
uity, in a proper proceeding, will order such a se¬ 
curity, unless held by a bona fide purchaser for val¬ 
ue, to be set aside, canceled, or delivered up to the 
maker, or will enjoin the holder, unless a hona fide 
purchaser for value, from proceeding thereon.**^ A 
note creating a secret preference over other credi¬ 
tors is none the less invalid because dated as of a 
future date, and left with another to be delivered 
after the composition is completed,** or even though 
it is given to a third person who pays the amount 
to the creditor, if the third person knew of the cir¬ 
cumstances under which the note was given.*® Fur¬ 


thermore, moral fraud on the creditor's part is not 
necessary to render the security invalid.®® A non- 
negotiable security will be equally void and unen¬ 
forceable, even in the hands of a bona fide pur¬ 
chaser for value,®! but a bona fide holder for value 
may enforce a negotiable security, even though it 
is given as a secret preference.®® Parol evidence 
is admissible to show that a note or other security 
was given secretly and fraudulently.®® 

b. Recovery of Secret Preference 

A secret preference may be recovered in equity by 
other creditors, and by the debtor’s assignees or trus¬ 
tees, or by the debtor himself, if such preference was 
not voluntarily given and If the composition was not 
fraudulently made. 

The debtor may recover from the creditor, by 
bill in equity, or without a formal rescission, by ac¬ 
tion at law for money paid, any sum that the cred¬ 
itor has received from him by way of secret pref¬ 
erence, if the payment was such as the law regards 
as involuntary,®^ even though the payment was 
agreed to before a composition was effected, but 
not made until after.®* The debtor may, when 
sued on a security given for the secret preference, 
not only defend by setting up the invalidity of the 
transaction, but he may also, in a cross action, re¬ 
cover the amount paid the creditor under the illegal 
agreement.®® 

If a note or other negotiable security given as a 
secret preference is enforced by a bona fide holder, 
the debtor may recover from the creditor to whom 
the security was given, in an action for money had 
and paid out to the use of the latter, the amount 
which he has been compelled to pay on it.®7 


48 . TT.S.—Batchelder, etc., Co. v. 
Whitmore, Mass., 122 F. 355, 58 C. 
C.A. 617. 

12 C..I. p 289 note 67. 

49. VI.—Mansfield v. Rutland Mfgr. 
Co., 52 Vt. 444. 

90- La.—Baudoin v. Cirouard, App.. 
164 So. 430, 433, quoting: Corpus 
Juris. 

Mo.—Perguson-McKinney Dry Goods 
Co. V. Beuckman, 198 S.W. 504, 
506. 198 Mo.App. 41, citing Corpus 
‘ Juris. 

N.Y.—B. Zatinsky & Son v. Louis L. 
Schwartz & Co.. 212 N.Y.S. 129, 
126 Misc. 213—Hedstrom v. Kahn. 
205 N.Y.S. 393. 123 Misc. 535. 

12 C.J. p 289 note 69. 

Vo oonsidsration for prsfsrsutial 
not# 

N.Y.—Second Nat. Bank v. Tachner, 
203 N.Y.S. 513, 122 Misc. 681. 

W, Ind.—McFarland v. Garber, 10 
Ind. 161. 

Pa.—Lee v. Sellers, 81 Pa. 478— 
Loucheim’s App., 67 Pa. 49. 

11 C.J. p 280 note 60. 


51. La.—Consolidated Co. v. Angel- 
loz, App.. 166 So. 910, 913, quoting 
extensively from Corpus Juris. 

12 C.J. p 290 note 61. 

63. La.—Baudoin v. Girouard, App., 
164 So. 430. 

12 C.J. p 290 note 62. 

64 . N.J.—Feldman v. Gamble, 26 N. 
J.Eq. 494. 

Okl.—Wheeler v. Pettyjohn, 76 P. 
117, 14 Okl. 71. 

55. Pa.—Gibbon v. Bellas, 2 Phila. 
390. 

56. La.—Consolidated Co. v. Angel- 
loz, App., 166 So. 910—Baudoin v. 
Girouard. App., 164 So. 430, 433. 
quoting Corpus Juris. 

12 C.J. p 290 notes 66, 67-p 291 note 

68 . 

57 . La.—Consolidated Co. v. Angel- 
loz, App., 166 So. 910. 

12 C.J. p 291 notes 69, 70. 

58. Ga.—Dicks v. Andrews, 64 S.E. 
788, 132 Ga. 601, 16 Ann.Cas. 1070. 

59 . N.H.—Winn v. Thomas, 66 N.H. 
294. 


60> Ga.—Brown v. Everett-Ridley- 
Ragan (^o.. 36 S.E. 813, 111 Ga. 404. 

61. Pa.—Gibbon v. Bellas, 2 Phila. 
390. 

68. N.Y.—Lawrence v. Clark, 86 N. 
Y. 128. 

12 C.J. p 291 note 75. 

63. Mass.—Ramsdell v. Edgarton, 6 
Mete. 227, 41 Am.D. 603. 

64. U.S.—Crowder v. Allen-West 
Commn. Co., Ark., 218 F. 177, 129 
C.C.A. 521. 

12 C.J. p 291 note 77. 

65. U.S.—Batchelder, etc., Co. v. 
Whitmore, Mass., 122 F. 365, 68 
C.C.A. 617. 

66. Ga.—Brown v. Everett-Ridley- 
Ragan Co., 36 S.E. 813, 111 Ga. 
404. 

67. U.S.—In re Chaplin, D.C.Mass., 
115 F. 162. 

N.Y.—Gilmour v. Thompson, 6 Daly 
96, 49 How.Pr. 198. 

12 C.J. p 292 note 83. 
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Recovery by assignees or trustees. A payment by 
way of secret preference or the proceeds of a se¬ 
cret preference given otherwise than in money may 
be recovered by the debtor’s assignees or trustees 
in bankruptcy or insolvency, either at law or in eq¬ 
uity.®* 

Recovery by creditors. It has been said that the 
other creditors may, by bill in equity on the prin¬ 
ciple of following a trust fund, recover from a cred¬ 
itor fraudulently preferred whatever he has re¬ 
ceived from the debtor by way of secret prefer¬ 
ence.®® However, this rule can apply only where 
the fund can be traced, and in some jurisdictions 
only where the assets of a debtor are regarded as a 
trust fund for his creditors, unless perhaps also 
where the debtor has proposed to assign all his 
property in trust for his creditors."^® 

When not recoverable. Neither the debtor nor 
his assignees or trustees can recover a secret pref¬ 
erence if it was given voluntarily,^^ or if the compo¬ 
sition was procured by fraud or by false represen- 
tations,"^® although the failure of a few out of many 
creditors to execute the agreement as required by 
its terms is no defense to the action.^® When a 
debtor pays money to a bank for distribution among 
his creditors under a composition agreement, he 
cannot recover an alleged preferential payment to 
a creditor, since he loses all interest in the property 
beyond a right to have the bank account for its 
proper distribution.^® Payments made to a credi¬ 
tor before composition cannot be recovered when 
the creditor later seeks to enforce a fraudulent 
preference, where such payments were not made 
to induce such creditor to enter the composition 
agreement.'^® 

A third person who gives a note for a secret 
preference to induce a composition and is compel¬ 
led to pay its amount to a bona fide holder cannot 


recover from the creditor, although the transaction 
is fraudulent, as he is a mere volunteer.76 

c. Bights of Innocent Oreditora 

A fraudulent preference renders the composition void¬ 
able as to all Innocent creditors, and they may sue for and 
recover their original claims or the balance of those 
claims over that received under the composition. 

A fraudulent preference of one creditor renders 
the composition voidable as to all innocent creditors, 
and they may sue for and recover their original 
claims or the balance of those claims over what they 
may have received under the composition,^^ with¬ 
out returning or offering to return what they have 
received under the composition, since their right of 
action is not one of rescission for the fraud, but 
on contract for the original debt, revived by the 
fa'iure of the composition because of the fraud 
and they may declare on their original evidences of 
indebtedness, although delivered up under the com¬ 
position and, therefore, out of their possession.^® 
However, a fraudulent preference does not ipso 
facto deprive an innocent creditor of his rights un¬ 
der the composition; the debtor cannot set up its in¬ 
validity as against such a creditor, and an innocent 
creditor may, therefore, at his option insist on the 
performance of the composition according to its 
terms, so far as he is concerned;*® but it is held 
that he has no lien or other right, in the proper 
sense, recognized by the common law or by chan¬ 
cery, with reference to any amount received by a 
creditor who obtained such an advantage.*^ 

Equitable remedies. The injured creditors may, 
if they prefer, instead of suing at law on their orig¬ 
inal debts sue in equity to set aside the composi¬ 
tion in such a suit the court may also order the 
notes or other evidences of debt originally held by 
the creditors to be redelivered to them, and decree 
payment thereof and it has been suggested in 


6& U.S.--Fairbanks v. Amoskf^ai? 

Nat. Bank. C.C.N.H., 38 P. 630— 
Bean v. Brookmlre, C.C.Mo., 2 F. 
C^8.No 1,169, 1 Dill. 151, 2 F.Cas. 
No.1,170, 2 Dill. 108—Bean v. Am- 
Binck, C.C.N.Y., 2 F.Cas.No.l.lS?. 
10 Blatchf. 361, reversed on other 
grounds 22 Wall. 395, 22 L.Ed. 801. 
12 C.J. p 292 note 85. 

09. U.S.—Bean v. Brookmire, C.C. 
Mo.. 2 F.Cas.No.1,170, 2 Dill. 108. 

7a Ala.—Montgomery Bank v. Ohio 
Buggy Co., 18 So. 273. 110 Ala. 360. 
12 C.J. p 292 note 87. 

71. Mo.—Perguson-McKinney Dry 
Goods Co. V. Beuckman, 198 B.W. 
504, 606, 198 Mo.App. 41, citing 
Corpus Juris. 

12 C.J. p 292 note 88. 


72. U.S.—Armstrong v. Mechanics’ 
Nat. Bank. C.C.I11.. 1 F.Cas.No.646, 
6 Biss. 620. 

12 C.J. p 292 note 89. 

73. U.S.—Bean v. Brookmire, C.C. 
Mo.. 2 P.Cas.No.1,170. 2 Dill. 108. 

12 C.J. p 292 note 91. 

74. Mo.—Ferguson-McKlnney Dry 
Goods Co. V. Beuckman, 198 S.W. 
604, 198 Mo.App. 41. 

76. Tex.—Petrolia Supply Co. v. 
Walker, Civ.App., 261 S.W. 498. 

76. N.T.—Solinger v. Earle, 82 N. 
Y. 393, 60 How.Pr. 116, affirming 
45 N.Y.Super. 80, 604. 

77. Mo.—Dillon ▼. Ennis, 206 S.W. 
191. 

12 C.J. p 293 note 94. 
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7a Mass.—Cobb v. Tirrell, 187 

Mass. 143. 

12 C.J. p 293 note 97. 

79. Mo.—^Bank of Commerce v. Hoe- 
ber, 8 Mo.App. 171. 

Pa.—Stuart v. Blum, 28 Pa. 226. 

12 C.J. p 293 note 98. 

80. N.M.—Gross v. Bibo, 146 P. 480, 
19 N.M. 496, 504. 

12 C.J. p 293 note 99. 

81. U.S.—Batchelder, etc., Co. v. 
Whitmore, Mass., 122 F. 366, 68 
C.C.A. 617. 

8a Ga.—Burgess v. Simpson Gro¬ 
cery Co., 67 S.E. 717, 128 Ga. 423, 
427. 

12 C.J. p 294 note 2. 

8a Mass.—Cobb v. Fogg, 44 N.B. 
684, 166 Maas. 466. 
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some cases that an individual creditor should not 
be permitted in any case to sue for his debt alone 
but that the only proceeding should be by bill in 
equity to set aside the composition for the benefit 
of all, as only in this way can the vital element of 
equality be preserved.®^ Execution of a judgment 
confessed as a secret preference may be enjoined 
and the payment in full of the debt of the injured 
creditor be decreed in one proceeding.®® 

Ignorance of debtor. Some cases hold that a 
secret preference will render the composition in¬ 
valid as to an innocent creditor, even though the 
debtor was ignorant of the giving of the prefer¬ 
ence,®® but others have adopted what would seem to 
be a more equitable rule, holding that a preference 
given by a third party, not the agent of the debtor, 
of which the debtor is ignorant, although void and 
unenforceable as to the creditor to whom it is giv¬ 
en, will not avoid the composition as between the 
debtor and innocent creditors.®^ 

d. Eights of Creditor Secretly Preferred 

A preferred creditor cannot repudiate the composi¬ 
tion on the ground of the fraud in which he participated. 
There is a conflict of authority as to whether he can en¬ 
force the composition. 

A creditor who has received a secret preference 
cannot repudiate the composition on the ground of 
the fraud in which he has participated,®® nor on the 
ground of a like preference given to another cred¬ 
itor without his knowledge or assent,®® nor on the 
ground that the composition is void for lack of sig¬ 
nature where he induced other creditors to accept 
the agreement without signing it;®® but if the com¬ 
position is void or voidable for other reasons not 
connected with his preference, operating on the in¬ 
ception of the composition, he can recover the bal¬ 
ance of his original debt over the preference, or 
over the preference and what he has received under 


the composition, as the case may be, notwithstand¬ 
ing his own fraud.® 1 

Enforcement of composition. According to some 
authority a composition is so far invalidated by a 
fraudulent preference that the creditor so preferred 
cannot recover the amount due him under the com¬ 
position;®® but according to other authority the 
composition stands as between the preferred credi¬ 
tor and the debtor, and he can recover the balance 
of the composition over the secret preference.®® 
It seems that a creditor who gives a fraudulent 
preference to another forfeits his right under the 
composition.®^ 

e. Bights of Third Persons 

A third person, who has made himself responsible for 
the performance of the conditions of a composition is re¬ 
leased from the obligation thus assumed by a fraudu¬ 
lent preference. 

A fraudulent preference will release a third per¬ 
son who has made himself responsible in any way 
for the performance of the conditions of the com¬ 
position agreement by the debtor, either as guaran¬ 
tor,®® surety,®® or indorser of the composition 
notes,®7 from the obligation thus assumed. Where 
a surety induces and authorizes a creditor to accept 
a composition, the relations between creditors ac¬ 
cepting the composition will not invalidate the writ¬ 
ten contract, since the good faith due the creditor 
from the surety is more direct and manifest than 
that due by a creditor to other creditors.®® 

f. What Preferences Not Fraudulent 

Preferences obtained by creditors with the full knowl¬ 
edge of other creditors or through a relationship uncon¬ 
nected with the composition, or where there is no gen¬ 
eral composition or where the composition Is void or 
fails to take effect, are valid and may be enforced. 

An advantage received by a creditor, who is a 
party to the composition agreement, obtained with 


84. Md.—Cheveront v. Textor, 53 
Md. 295. 

Tenn.-—Eivans v. Bell, 16 Lea 569. 

88. La.—Blodeet v. Hogan, 10 La. 
Ann. 18. 

86. Mo.—^Luehrmann v. St. Louis 
Furniture Co., 21 Mo.App. 499— 
Bank of Commerce v. Hoeber, 11 
Mo.App. 475, affirmed 88 Mo. 37, 57 
Am.R. 359. 

87. N.Y.—Martin v. Adams, 30 N.T. 
S. 523, 81 Hun 9--Babcock v. Dill. 
43 Barb. 577. 

12 C.J. p 294 note 7. 

88 . Mass.—Hucklns v. Hunt, 188 
Mass. 366. 

N.Y.—Babcock v. Dill, 48 Barb. 677. 


89. Cal.—O’Brien v, Greenebaum, 28 
P. 214, 92 Cal. 104. 

12 C.J. p 294 note 11. 

90. Mo.—Ferguson-McKinney Dry 

Goods Co. v. Beuckman, 198 S.W. 
504, 198 Mo.App. 41. 

91. Mass.—Walker v. Mayo, 8 N.E. 
873, 143 Mass. 42. 

N.Y.—^Almon v. Hamilton, 8 N.E. 
580, 100 N.Y. 527, affirming 30 Hun 
88 . 

12 C.J. p 294 note 12. 

98. Minn.—Powers Dry-Goods Co. v. 
Harlin, 71 N.W. 16, 68 Minn. 16, 
64 Am.S.R. 460. 

12 C.J. p 294 note 15. 

9a N.Y.—Burk v, Wright. 230 N.Y. 
S. 596, 132 Misc. 768, reversed on 
other grounds 236 N.Y.S. 106, 226 
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V. Louis L. Schwartz & Co., 212 N. 
Y.S. 129, 126 Misc. 213. 

12 C.J. p 295 note 16. 

94b Mass.—Frost v. Gage, 8 Allen 
560. 

12 C.J. p 295 note 19. 

95b Mo.—Bannantine v. Cantwell, 27 
Mo.App. 668. 

12 C.J. p 295 note 20. 

96w Conn.—Doughty v. Savage, 88 
Conn. 146. 

Minn.—Powers Dry-Goods Co. v. 
Harlin. 71 N.W. 16. 68 Minn. 198, 
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97. Conn.—Doughty v. Savage, su¬ 
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9a N.H.—Fellows Box Co. v. Mills, 
167 A. 163, 86 N.H. 267. 
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the full knowledge of the other creditors who enter 
into the agreement with such knowledge, does not 
vitiate the composition agreement nor deprive the 
preferred creditor of his additional security.®® A 
preferential payment not connected with the compo¬ 
sition will not affect it;^ and consequently, a pay¬ 
ment of more than the composition rate to one who 
is not a party thereto,® or prior payments in full of 
certain claims, such payments being with knowledge 
of all the creditors, will not invalidate the compo¬ 
sition agreement.® Vice versa, one who is not a 
party to the composition cannot complain of a pref¬ 
erence as a fraud on him, except where all prefer¬ 
ences are fraudulent.^ A recovery by a creditor of 
his full debt, on the ground of fraud practiced on 
him, is not such a preference as will avoid a com¬ 
position as to others,® although a collusive recovery 
in an action to which a good defense might be 
made by the debtor would doubtless be fraudulent; 
and the receipt of less than the composition is not 
a fraud on other creditors.® If the transaction is 
fair and open, the debtor may pay to one creditor 
more than to another.'^ 

Where there is no general agreement or under¬ 
standing, but a series of separate compromises, a 
secret preference given to one creditor will not op¬ 
erate as a fraud on the others,® and consequently, 
when the transaction is a mere sale of claims, a se¬ 
cret preference will not vitiate any of the sales,® 
although if the sales amount to a composition they 
will be invalidated by such a preference.^® 

When composition fails. If for any reason the 
composition is void or fails to take effect, a secret 


preference will not be void and may be enforced;^! 
and a preference given after a default or breach 
by the debtor is not fraudulent, and the recipient 
will not become by implication a trustee of the prop¬ 
erty received for the benefit of the other creditors.^® 

g. Validity of Preference after Composition 

In tlie absence of previous agreement, a preference 
given after composition has been completed Is not a 
fraud on other creditors. 

An agreement, promise, or security for the pay¬ 
ment of all or a part of the balance of the debt com¬ 
pounded, given to a creditor after the composition 
is effected, will be void and unenforceable as a 
fraud on the others if given in pursuance of a secret 
agreement or understanding existing at the time 
of the composition;!® and even if there is no such 
agreement or understanding, it will nevertheless be 
equally unenforceable, as a fraud, if the composi¬ 
tion is executory and not yet performed, and as 
without consideration if the composition is executed 
or performed, unless there is a new consideration, 
or the promise is under seal, for in the latter case 
there is no moral obligation to pay the balance over 
the composition.!^ On the other hand, it has been 
held that an arrangement made by a debtor with a 
creditor, in preference of a particular debt, after a 
composition has been completed, will not be consid¬ 
ered a fraud on the other creditors, if there was no 
previous agreement to make such an arrangement 
which operates as a consideration for the composi¬ 
tion.!® 

Voluntary payment. A voluntary payment of the 
balance or part of the balance of the debt remaining 


99. Ark.—Farmers’ Bank of Darda- 
nelle v. Sellers. 267 S.W. 691, 167 
Ark. 152. 

Mo.—Dillon v. Ennis, 205 S.W. 191. 
N.H.—(Jage v. Dc Courcey, 41 A. 183. 

68 N.H. 579. 

12 C.J. p 294 note 8. 

iro ooncealment 

Mo.—Dillon V. Ennis, 206 S.W. 191. 

1. Wis.—Continental Nat. Bank v. 

McGeoch. 66 N.W. 606. 92 Wis. 286. 
12 C.J. p 296 note 25. 

Bpoovory by jndfirmant 

Mere showing that creditor had 
subsequently obtained Judgment for 
full amount of its claim against 
debtor is alone insufficient to show 
such creditor’s nonacceptance of 
composition agreement or an at¬ 
tempt to give a secret preference so 
as to release another creditor.— 
Farmers’ Bank of Dardanelle v. Sell¬ 
ers, 267 S.W. 691, 167 Ark. 162. 

Si N.Y.—^Almon v. Hamilton, 8 N.E. 


680. 100 N.Y. 627. affirming 30 Hun 

88 . 

12 C.J. p 296 note 26. 

3. N.H.—Gage v. De Courcey, 41 A. 
183, 68 N.H. 579. 

4 . Pa.—Lou€:heim’s App., 67 Pa. 49. 
6. Md.—Cheveront v. Textor, 53 Md. 

295. 

6. N.Y.—Continental Nat. Bank v. 

Koehler, 4 N.Y.St. 482. 

7- Tex.—Willis V. Morris, 63 Tex. 

458, 51 Am.R. 655. 

12 C.J. p 296 note 32. 

8. Minn.—Minneapolis First Nat. 
Bank v. Steele, 59 N.W. 959. 58 
Minn. 126. 

12 C.J. p 296 note 34. 

9. Wash.—Harris v. Zier, 86 P. 928. 
43 Wash. 573, 578. 

12 C.J. p 296 note 35. 

10. Mass.—Cobb v. Fogg. 44 N.E. 
534, 166 Mass. 466. 

12 C.J. p 296 note 36. 

11. Conn.—Davia v. Benton, 84 

Conn. 656. 
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18. Ala.—Montgomery Bank v. Ohio 
Buggy Co., 18 So. 273, 110 Ala. 360 
—Montgomery Bank v. Ohio Bug¬ 
gy Co., 13 So. 621, 100 Ala. 626. 

13. N.Y.—B. Zatinsky & Son v. Lou¬ 
is L. Schwartz & Co.. 212 N.Y.S. 
129, 126 Misc. 213. 

12 C.J. p 296 note 39. 

Statutory renanclatloa unneosMary 
A Arm's creditor, after entering a 
composition agreement, cannot en¬ 
force a note of a former member of 
the Arm for an unpaid balance of a 
debt pursuant to a fraudulent reser¬ 
vation, even though the creditor re¬ 
lies on a statute requiring a renun¬ 
ciation of rights against a party to 
a note to be in writing.—Petrolia 
Supply Co. V. Walker, Tex.Civ.App., 
261 S.W. 498. 

14, Colo.—Rasmussen v. State Nat. 
Bank. 18 P. 28. 11 Colo. 801. 

12 C.J. p 297 note 40. 

16. Tex.—Glober v. Bradley, 1 Tex. 
A.Civ.Ga8. I 212. 
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unpaid after the composition, made after the com¬ 
position and not in pursuance of any prior secret 
agreement or understanding, is not a fraud on the 
other creditors,!® although to permit the creditor to 
repudiate the composition with a grant of better 
terms will be treated as fraudulent, if such action is 
pursuant to an agreement made prior to, or contem¬ 
poraneous with, the execution of the deed.!^ The 
debtor cannot recover anything which he volunta¬ 
rily pays subsequent to the composition agreement 
and payment thereunder.!® 

§15. Compositions through Trustees 

When a composition Is effected by assignment to 
trustees, all the debtor's property should be assigned 
unless otherwise agreed, and the trustees are responsible 
to the creditors for their management of the trust prop¬ 
erty and will not be released until an accounting has 
been made. 

When a comjKJsition is effected by an assignment 
to trustees all the debtor’s proi)crty should be as¬ 
signed unless otherwise agreed.^^ 

The trustees are not the agents of cither the 
debtor or the creditors,-** and private instructions 
given by the debtor to the trustees cannot render 
the terms of the deed ineffective.-^ Under a writ¬ 
ten proposition agreed to l)y the creditors of a 
bankrupt debtor, which gave the administrator the 
right to acquire the debtor’s property for himself 
at two thirds of its inventoried value and the right 
to sell or mortgage such property, guaranteeing its 
proceeds and accounting therefor to the creditors, 
a sale of the estate by the administrator to one of 
the creditors for less than two thirds of the inven¬ 
toried value is valid and binding.-- The trustees 
are, of course, responsible to the creditors for their 
management of the trust property, and will not be 
released until after they have accounted.-® The 
attorney of the trustees may be allowed a reasonable 
fee out of the fund.®^ 

Tiffed of assignment. Where a debtor assigns 


§ 17 

and delivers his property to trustees for the use of 
his creditors, under an agreement signed by the 
creditors whereby they accept the property in full 
satisfaction and discharge of their several demands, 
there is a valid accord and satisfaction,®® and a 
creditor who joins in the composition will be barred, 
although he refuses to accept his dividend from the 
assignee.®® 

§16. Compositions by Third Person on Be¬ 
half of Debtor 

A third person on behalf of the debtor may validly 
effect a composition, provided the debtor assents to such 
action. 

A composition may be validly effected by a third 
person on behalf of the debtor, whether or not that 
third person has any interest in the debtor’s estate 
or business and whether or not the debtor partici¬ 
pates in the composition,®*^ although, of course, the 
debtor will not be bound by a composition made 
without his assent, and may repudiate it if he choos¬ 
es. A composition by a third person often takes 
the form of a purchase and sale of the claims of 
creditors; and it is sometimes difficult to decide 
whether such a transaction is a true composition or 
merely a sale of the claims to the third person, with¬ 
out the incidents of a composition. It would seem 
to be well settled, however, that the criterion by 
which to decide this question is. Was the third per¬ 
son really acting on behalf of the debtor? If so, 
the transaction is a composition ;®® otherwise, it is 
a mere sale.®® A creditor must rescind and restore 
before he can repudiate the composition because of 
the fraud of the debtor or others than the third per¬ 
son himself and the agreement between the debt¬ 
or and the third person is evidence against the lat¬ 
ter.®! 

§17. Compositions by and with Partners 

a. Com])osition of debts due firm 

b. Composition of claims against firm 


16. N.J.—Crossley v. Moore, 40 N. 
J.Law 27. 

12 C.J. p 297 note 42. 

17. Pa.—Hagen's App., 11 Wkly.N. 
C. 86. 

18. Mo.—Perguson-McKinney Dry 
Goods Co. V. Beuckman, 198 S.W. 
504, 198 Mo.App. 41. 

19. Va. — Gordon v. Cannon, 18 
Gratt. 387, 59 Va. 387. 

80. N.Y.—Clark v. Rowling, Lalor 
105. 

12 C.J. p 297 notes 49-51, p 298 notes 
52-54. 

81. Ind.—Robbins v. Magee, 76 Ind. 
881. 


83 . Philippine—Roa v. Veloso, 1 
Philippine 644, 1 Off.Gaz. 60. 

23. N.Y.—Matter of Groencke, 10 
Daly 17. 

12 C.J. p 298 note 55. 

34 . Ky.—Rouse v Hughes, 1 Ky.L. 
320. 

85 . U.S.—Bartlett v. Rogers. C.C. 

Cal., 2 F.Cas.No.1,079. 3 Sawy. 62. 
Mass.—Bigelow v. Baldwin, 1 Gray 
245—Eaton v. Lincoln, 13 Mass. 
424. 

N.J.—Daniels v. Hatch, 21 N.J.Law 
391, 47 Am.D. 169. 

N.Y. — Therasson v. Peterson. 2 
Keyes 636. 


26. N.J.—Daniels v. Hatch, 21 N.J. 

Law 391, 47 Am.D. 169. 

1 CJ. p 54 7 note 49. 

87. Ind.—Falconbury v. Kendall, 76 
Ind. 260. 

Mass.—Eaton v. Lincoln, 13 Mass. 
424. 

N.Y.—Bahcock v. Dill, 43 Barb. 677. 

88. Mass.—Cobb v. Fogg, 44 N.B. 
534. 166 Mass. 466, 468. 

12 C.J. p 298 note 62. 

89. Wash.—Harris v. Zler, 86 P. 
928, 43 Wash. 673, 678. 

12 C.J. p 298 note 63. 

30. N.Y.—Babcock v. Dill, 48 Barb. 
577. 

31 . Mass.—Cobb v. Fogg, 44 N.E. 
534, 166 Mass. 466. 
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a. Oomposttion of Delrts Dae nrm 

A partner may compound a debt due to the firm eo 
aa to bind hla fellow partners. 

Under a partner’s right to settle, compromise, or 
release a claim, discussed in the C.J.S. title Part¬ 
nership § 157, also 47 C.J. p 861 notes 36, 37, a part¬ 
ner may compound a debt due the firm so as to bind 
his fellow partners, even by an agreement under 
seal ;32 and a surviving partner may a fortiori com¬ 
pound the claims of the firm. 33 

b. Composition of Claims against Firm 

One partner may compound with the firm creditors, 
although the creditors may reserve the remedies against 
the other partners; but such an agreement does not 
discharge individual debts. 

One partner may compound with the firm credi¬ 
tors; and at common law, in the absence of an ex¬ 
press reservation, such a composition will release 
all the members of the firm,34 unless the creditors 
expressly reserve their rights against the other 
partners.35 When by special sealed agreement one 
partner authorizes the other to make a separate 
composition with creditors on his own behalf, and 
promises to pay such balance as the other should 
not pay or secure to them, payments thereafter 
made by the latter on his composition arrangement 
will not keep alive the liability of the noncomponnd- 
ing partner on his special undertaking, as against 
the running of the statute of limitations.36 Whuii 
a partner withdraws, taking a mortgage on the firm 
property for a part of his interest in the firm, and 
a new firm is formed which makes payments on 
the mortgage, the retired partner, on a composition 


by the new firm, may retain his mortgage, and 
compound for the balance of the sum due him for 
his interest in the old firm.*^ 

What debts not discharged, A composition by, 
or in behalf of a firm will not release the partners 
from their individual debts to third persons,38 nor 
discharge a partner able to pay who conceals that 
fact.33 When one partner is released by a com¬ 
position, but the remedies against the others arc 
reserved, a specialty for a firm debt given by the 
other partner in the firm name will not be discharg¬ 
ed where one partner cannot bind another by seal, 
since it is the proper debt of the one who gave 
it.48 The express remission of a partnership debt 
is not established in the absence of proof of the 
capacity to alienate by the one alleged to have 
made such remission.41 

Effect of fraud. The fraudulent representations 
or acts of one partner will invalidate a composi¬ 
tion by the firm,42 and the concealment of the ex¬ 
istence of a partnership will vitiate a composition 
by one partner, and enable the creditor to sue the 
finn.48 

§18. Rescission 

In the absence of fraud, neither a debtor nor a 
creditor may revoke or rescind a composition which has 
become a binding contract, unless the consent of ail 
other parties is obtained. 

In the absence of fraud, a composition, after it 
has once become a binding contract, cannot be re¬ 
voked or rescinded without the consent of all other 
parties, either by the debtor^^ or by the creditors,45 


32. Md.—Smith v. Stone. 4 Gill & 
J. 310. 

12 C.J. p 299 note 68. 

33; Minn.—Brown v. Farnham, 56 
N.W. 352, 55 Minn. 27. 

34. Mich.—Sigler v. Platt, 16 Mich. 
206. 

N.Y.—Le Page v. McCrea, 1 Wend. 

164, 19 Am.D. 469. 

12 C.J. p 299 note 71. 

35. N.Y. — Clement v. Brush, 3 
Johns.Cas. 180. 

36. Mich.—Sigler t. Platt. 16 Mich. 
206. 

37. N.Y.—Baxter v. Bell; 86 N.Y. 
195, reversing 19 Hun 367. 

38. La.—Hodge ▼. Whitall, 15 La. 
603—Terry v. Harris, 10 La.Ann. 
625. 

Mvidenoa JaM 2o show partnership 
debt 

Tex.—Petrolia Supply Co. v. Walker. 
CivJ^pp., 261 S.W. 492. 


39 . Ohio.—Yager v. Greiss, 1 Ohio 
Cir.Ct. 531, 1 Ohio Clr.Dec. 296. 

40. N.Y. — Clement v. Brush, 3 
Johns.Cas. 180. 

41 . La. — Commercial & Savings 
Bank v. Quality Shop, App., 141 
So. 498. 

Bvidenoe 

In suit for balance due on note, 
evidence showed that acceptance 
from partnership's committee of one 
third of amount of debt by payee 
was not remission of the debt.— 
Commercial & Savings Bank v. Qual¬ 
ity Shop, supra. 

48. U.S.—Bean v. Amsinck, C.C.N. 
Y., 2 F.Cas.No.1.167, 10 Blatchf. 
361, reversed on other grounds 22 
Wall. 396. 22 L.lCd. 801. 

N.Y.—Smith v. Salmon, 7 Daly 216. 

12 C.J. p 299 note 80. 

43 . Pa.—Carter v. Connell. 1 Whart. 
392. 

44. Vt.—Towne v. Rublee. 61 Vt. 62. 
W.Va.—St. Marys First Nat. Bank 
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V. Wllliam.son, 80 S.E. 836. 73 W. 

Va. 190. 

12 C.J. p 300 note 84. 

45. Ill.—Chicago, etc., Land Co v. 

Peck, 112 Til. 408. 

12 C.J. p 300 note 86. 

Bevooation operating as a fraud 

Where creditors released debtor 
who was hopelessly insolvent from 
liability on a note and mortgage se¬ 
curing it. conditioned on debtor’s se¬ 
curing release from the other cred¬ 
itors, and debtor performed his part 
of the agreement, a creditor who 
participated in the composition and 
released the debtor from liability on 
a note and mortgage could not sub¬ 
sequently reject the composition on 
the ground that it was not intended 
that the note should be released, 
since to permit a change in position 
would operate as a fraud on other 
creditors by permitting creditor to 
obtain a secret preference.—Texar¬ 
kana Nat. Bank v. Hubbard, Tex.Civ. 
App., 114 S.W.2d 889, error dis¬ 
missed. 
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although it was entered into under a mistake of 
fact,^® or although the debtor may assign for the 
benefit of his creditors.^7 However, in case of 
fraud or misrepresentation,^* or secret preference 
of another creditor, as shown supra § 14, the in¬ 
jured party may rescind, and, when tio time is fixed 
for performance by the debtor, the creditor may 
rescind if the debtor delays performance for an 
unreasonable time.^® Before the composition is 
completed, it seems that the debtor may permit a 
creditor to withdraw without the assent of the oth¬ 
er creditors.*® Where a check and a third party’s 
note sent to a creditor are not in compliance with 


the terms of a composition offer, it constitutes, if 
anything, a modification of that offer and where 
the check bears a legend to the effect that retention 
and acceptance will be in full settlement of any and 
all claims, and is for an amount less than that 
agreed on, the legend cannot be considered as a 
new offer, so as to constitute retention and use of 
the check as the making of a new agreement, where 
agreement has already been had on a larger com- 

promise.*2 

§ 19. Enforcement 

Examine Pocket Parts for later cases. 


GOMPOSITIO ULNABUM ET PEBTICA&UM. 

See Compositio ante p 669 note 4. 

COMPOS MENTIS. See Compos ante p 668 note 
91. 

COMPOTABIUS. In old English law, a party ac- 
counting.l 

COMPOUND. 

As a Nonn 

That which is oom])onnd or compounded; a com¬ 
pound substance;^ that which is compounded or 
torm(‘d by the union or mixture of elements, ingre¬ 


dients or parts.® The term implies necessarily 
something composed of more than one component 
material,^ but not necessarily a mixture of unlike 
substances.* “Compound” has a varied applica¬ 
tion,* but, except as applicable to certain specific 
medical preparations where it has a special narrow 
use, the word has no i)articular commercial limita¬ 
tion,'^ except that it is not applicable to a natural 
product.* The term has been held to include liq¬ 
uors prodncc‘d by the union of several ingredients 
with spirits as the base.® In a particular connec¬ 
tion, it lias been said that stress has been laid upon 
the word as indicating atomic association in a single 
molecule.^® While the term may be employed as 


4a Ill.— JoTif'S V. WriKht, 71 Ill. 61. 
Wi.s—.lohnson v. Parker, 34 Wis. 
.59 G. 

12 C J. p 300 note 86. 

47. Ky.—Robert v. Burnum, 80 Ky. 
28. 

N.Y.—Coon V. Stoker, 2 N.Y.St. 626. 
12 C..1. |> 300 note 87. 

4a Lia.- -Packard v. Ober, 26 La. 
Ann. -124. 

12 C.J. p 1400 note 89. 

49. Votice of caacellatlon too late 
Where mortgra^^ee and all other 
creditors, to enable pranlees of 
mortgaped lands to obtain loan from 
federal land bank, agreed to accept 
less than sum due in full settlement, 
mortgagee, was not entitled to re¬ 
voke agreement on ground that pay¬ 
ment was not made within reasona¬ 
ble time, where mortgagee did not 
give notice of cancellation of agree¬ 
ment until the time when loan was 
practically ready to be closed.—Un¬ 
ion Central Life Ins. Co. v. Weber, 2 
N.K2d 746, 285 lll.App. 568. 

40. N.Y.—Fellows v. Stevens, 24 
Wend. 294. 

Bl. N.y.—Nordlinger v. Libow, 240 
N.Y.S. 193, 136 Misc. 438. 

62. N.Y.—Nordlinger v. Libow, su¬ 
pra. 

1- Black L.D. 


2. IT.S.—-U. S. V. Weeks. D C.N.Y., 
225 F. 1017, 1019, quoting Stand¬ 
ard D. 

3. U.S.—U. S. V. Brunett, D.C.Mo., 
53 F.2d 219. 229. 

12 C.,T. p 301 note 6. 

**In chemistry a substance which 
consists of two or more chemical 
elements in union.”—^Repperl v. Ut- 
terhack, 217 N.W. 545, 548, 206 Iowa 
314. 

4b II.S.—Monticelh Bros. v. U. S., 8 
Ct.Cust.App. 21, 24. 

6. U.S.—Frank v. U. S.. Ohio, 192 

F. 864, 869, 113 C.C.A. 188. 

6. Za Pharmacy oAd chemistry and 
as commonly understood 

(1) “Pharmacists ordinarily apply 
It to a mere mixing of different sub¬ 
stances, especially when comminuted 
with the mortar and pestle. Chem¬ 
ists sometimes, though not ordina¬ 
rily, use it when two substances are 
chemically united so as to make a 
new substance; but according to the 
lexicographers, and according to 
well-known understanding, it covers 
any 'union or mixture of elements, 
ingredients or parts.’ ”—U. S. v. 
Stone & Downer Co., Mass., 175 P. 
33. 37. 99 C.C.A. 49. 

(2) “The term 'compound' signifies 
in chemistry a substance formed by 
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a chemical union of its constituent 
elements, and never a simple mix¬ 
ture in which a chemical union of 
the ingredients does not occur. In 
pharmacy, on the other hand, a 'com¬ 
pound' is merely a mixture of dif¬ 
ferent ingredients, without reference 
to chemical union.”—U. S. v. Stubbs, 
D.C.N.Y , 91 P. 608, 609. 

7. U.S.—U. S. V. Stone & Downer 
Co., Mass., 175 F. 33, 17, 99 C.C.A. 
49. 

Alcoholic componndB 

In a particular connection, relat¬ 
ing to alcoholic compounds, the word 
''compound" is not limited by any 
trade usage or technical adaptation, 
but is used in its common broad 
sense of being any union or mixture 
of elements, ingredients, or parts, as 
fine-cut herbs commingled with al¬ 
cohol and constituting to some de¬ 
gree an infusion.—U. S. v. Stone & 
Downer Co.. Mass., 175 F. 33, 37, 99 
C.C.A 49. 

8. U.S.—Monticelll Bros. ▼. U. S., 8 
Ct.Cust.App. 21, 24. 

9. U.S.—Block V. L<*wis, 6 Ohio S. A 
C.P. 370, 6 Ohio N.I*. 392. 

10. U.S.—Parke-Davia A Co. v. H. 
K. Mulford Co., C.C.N.Y., 189 F. 
95, 110. 
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synonymous with ^^combination” see Combination 
ante p 240 note 59 it has been distinguished from 
“blend” see Blend 11 C.J.S. p 362 note 23, and 
“constituent.”^^ 

Phrases: “A compound formed,”^ 2 "chemical 
compound” see the C.J.S. title Customs Duties § 32, 
also 17 C.J, p 554 note 38, “compound of evapo¬ 
rated skimmed milk,”i3 "compound of pyroxylin, 
“compound of the crystallizable blood pressure rais¬ 
ing constituent,”! 5 “Fruit Wild Cherry Com¬ 
pound,”!® and “preparation, compound, sub¬ 
stance;”!*^ also “compounds and mixtures contain¬ 
ing titanium,”!® and “mixtures or compounds rec¬ 
ognized as ordinary articles of food.”!® 

As a Verb 

-^Present Tense. In ordinary use, “to com¬ 
pound” has been defined as meaning to form or 
make up as a composite product, by combining dif¬ 
ferent elements, ingredients, or parts; as to com¬ 
bine a medicine to mix or prepare ;2! to place 
or put together, as elements, ingredients, or parts, 
to form a whole; to combine or unite .^2 

In technical legal use, it has been said that the 
term implies the existence of a consideration,®® 
and it has been defined os meaning to adjust by 
agreement, to compromise,®^ to effect a compromise 
with a creditor, or to obtain a discharge from a 
debt by the payment of a smaller sum;®® to set¬ 
tle;®® to settle amicably.®*^ 


Phrases: “Compound drugs, medicines, and med¬ 
icated preparations,”®® and “compound with any 
... of his debtors.”®® Other phrases see 12 C.J. 
p 302 notes 16 [a], 17 [a]. 

-Oompounded. As employed in ordinary and 

common use in pharmacy the term indicates some¬ 
thing formed by a mixture of ingredients without 
chemical union.®® 

Compounded drug. A drug made up of other ar¬ 
ticles, drugs, or chemicals mixed together by tritu¬ 
ration, by rubbing together, or by dissolving, etc.®! 

Another phrase: “Medicinal articles compounded 
by any formula.”®® 

-Compounding. The present participle of the 

verb has been defined by Webster, in ordinary use, 
as the process of making a compound; and in this 
sense has been held to require the uniting of sep¬ 
arate things by human agency.®® In a technical 
sense, as arranging, coming to terms, or ent«?ring in¬ 
to stipulations with a creditor ;®4 also, as settling 
with one who has committed a crime, agreeing for 
a consideration not to prosecute him see the C.J.S. 
title ('Compounding Offenses post, also as synony¬ 
mous with “suppressing.”®® 

Phrases: “Compounding a felony” .see the C.J.S. 
title Compounding Offenses po.st, “compounding 
manslaughter,”®® “compounding of debt,”37 “com¬ 
pounding of drugs,”®® “ ‘compounding^ or ‘adulter- 


11. U.S.—Parke-Davls & Co. v. H. 

K. Mulford Co., supra. 

la. U.S.—U. S. V. Stubbs, D.C.N.y., 
91 F. 608. 609. 

13. U.S.—Hebe Co. v. Shaw, Ohio. 
39 S.Ct. 125, 126, 248 U.S. 297, 63 

L. Ed. 255. 

14. U.S.—U. S. v. Borgfeldt, C.C. 
N.Y.. 124 F. 304. 

16. U.S.—Parke-Uavia v. H. K. Mul¬ 
ford Co.. C.C.N.Y., 189 F. 95, 97, 
110 . 

la U.S.—U. S. v. Weeks, D.C.N.Y., 
225 F. 1017, 1019. 

17. U.S.—U. S. v. Brunett, D.C.Mo., 
53 F.2d 219, 229. 

la *VronoB titanium,” which is the 
trade-name for a physical combina¬ 
tion of titanium oxide with barium 
sulphate, used as a pif^ment in com- 
poundinST paints, held included.— 
Comstock & Theakston v. U. S., 12 
Ct.Cust.App. 602, 604. 

19. Ohio.—Rose v. State, 11 Ohio 
Clr.Ct. 87, 92, .6 Ohio Cir.Dec. 72, 
74. 

aa Ind.—Department of Treasury of 
Indiana v. Ridsely, 4 N.E.2d 557, 
661, 211 Ina 9, auotlnir Webster 
New Int. D. 


21. U.S.—U. S. V. Stubbs, D.C.N.Y., 

91 F. 608. 610. 

23. Ind.—Indiana Creo.soting Co. v. 
McNutt. 6 N.E.2d 310, 314, 210 Ind 
666—Department of Treasury of 
Indiana v. Ridgrely, 4 N.E.2d 557, 
561. 211 Ind. 9. 

Iowa.—Reppert v. Utterback, 217 N. 

W. 646, 648. 206 Iowa 314. 
aa Mo.—De Buhr v. Thompson, 114 
S.W. 657, 558, 134 Mo.App. 21. 
aa Mo.—Monett State Bank v. 

Rathers, 297 S.W. 45, 46, 317 Mo. 
890. 

12 C.J. p 302 note 17. 

26. Mo.—Monett State Bank v. 

Rathers, 297 S.W. 45, 46, 817 Mo. 
890. 

Or.—Idaho First Nat. Bank \. Mal¬ 
heur County, 45 r. 781, 783, 30 Or. 
420, 36 L.R.A. 141. 

12 C.J. p 302 notes 18, 19. 
aa Or.—Dalk v. Dachmund, 70 P.2d 
568, 561, 167 Or. 162. 

27. Mo.—Monett State Bank v. 

Rathers, 297 S.W. 45, 46, 317 Mo. 
890. 

aa Iowa.—Reppert v. Utterback, 217 
N.W. 545, 648, 206 Iowa 314. 

29. Mo.—Monett State Bank v. 
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Rathers, 297 S.W. 45, 46, 317 Mo. 
890. 

aa U.S.—U. S. v. Stubbs, D.C.N.Y., 
91 F. 608, 609. 

12 C.J. p 302 nefte 23. 

31. U.S.—U. S. V. Stubbs, supra. 

12 C.J. p 302 note 23. 

32 . U.S.—Hutan v. Johnson & John¬ 
son. C.C.A.N.J., 231 P. 369, 371. 

12 C.J. p 302 note 23 [c]. 

33 . ” ‘Compounding’ ... is only 
possible when two or more sub¬ 
stances previou.sly separate are put 
together by human agency to form 
some kind of union.”—Rutan v. 
Johnson & Johnson, C.C.A.N.J., 231 
F. 369, 375. 

34. Wharton L. Lex. 

12 C.J. p 302 note 22. 

36. N.J.—State v. Jefferson, 97 A. 
162. 88 N.J.Law 447. 

36. Cal.—People v. Raymond, 262 P. 
442, 451, 87 Cal.App. 610. 

37. S.C.—^Poole V. Bradham, 141 S.E. 
267, 271. 143 S.C. 156. 

aa “Tilllag preBorlptlons” compared 

Ind.—Department of Treasury of In¬ 
diana V. Hidgely, 4 N.E.2d 657, 661. 
211 Ind. 9. 
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ating/ and ‘‘manufacturing, compounding, or 
preparing for sale.”^® 

As an Adjective 

Composed of two or more elements, parts, or in¬ 
gredients; not simple.^i The term is sometimes 
used colloquially, as meaning “having added 
strength,” as a “compound extract.”^^ 

Compound compressed air engine. An engine in 
which the compressed air is first used in a high 
pressure cylinder; that is, in a (?ylinder of rela¬ 
tively small diameter, and, after driving the piston 
connected therewith, instead of being permitted to 
escape is conveyed to a low pressure cylinder, that 
is, to a cylinder of larger diameter where it still has 
sufficient expansive force to drive another piston.^^ 

Compound fracture. Defined by the Century Dic¬ 
tionary as a fracture where the breaking of the 
bone is aecompani(*.d by a laceration of the integu¬ 
ments. Also it has been said that where both bones 


of a person’s leg are broken the fracture is a com¬ 
pound one.^^ “Compound fracture” has been dis¬ 
tinguished from “comminuted fracture” see Com¬ 
minuted Fracture ante p 578 note 52. 

Compound offense. An offense committed when 
more than one offense is committed in the same 
transaction.^® 

Ot^ter phrases: “Compound comminuted frac¬ 
ture” see Comminuted Fracture ante p 579 note 
53, “compound interest” see the C.J.S. title Interest 
§ I, also 33 C.J. p 179 notes 3-7, “compound lar¬ 
ceny” see the C.J.S. title Larceny § 1, also 36 C.J. p 
736 note 34, “compound plea” sec the C.J.S. title 
Pleading § 121, also 12 C.J. p 310 note 6, and “Com¬ 
pound White Pepper.”^® 

COMPOUNDER. Defined by the Century Diction¬ 
ary as one who (*om])ouiids. It has been said that 
a pharmacist is a technical compounder. 

Phrase: “Aniicable compounder.”'*® 


39. Ky.—Dr. C. Bouvier Specialty 
Co. V. James. 118 S.W. 3«1. 133 Ky. 
580. 

40. Tnd.—Suabedissen-Wittner Dairy 
V. Department of Treasury of In- 
riinfia, App.. IG N.E 2d 9G4, J)6G— 
Indiana Creoaotlnj? Co. v. McNutt, 
B N.E.2d 310, 314, 210 Ind. 656— 
Department of Treasury of India¬ 
na V. Hidgely, 4 N.E.2d B57. 561, 
211 Ind. 9. 

41. Iowa.—Reppert v. Utterback, 217 
N.W. 545. 548. 206 Iowa 314. 

Ohio.—Rose v. State, 11 Ohio Cir.Ct. 
87, 91, 6 Ohio Cir.Dec. 72, Quoting 
Century D. 


42. U.S.—IT. S. V Weeks. D.C N T.. 
225 F. 1017. 1019—Frank v. IT. S.. 
Ohio, 192 F. 864. 869. 113 C.C.A. 
188. 

43. U.S.—H K. Porter Co. v. Bald¬ 
win Locomotive Works, D.C.Pa., 
219 F. 226. 229. 

44. Mo.—Sang v. St. Louis, 171 S. 
W. 347, 349, 262 Mo. 454. 

45. Iowa—State v. Frey, 221 N.W. 
445, 447, 206 Iowa 981—State v 
Ridley. 48 Iowa 370, 375. 

See also the C.J.S. title Criminal 
Law § 9, and 16 C.J. p 58 note 86 
-p 59 note 88. 


46. ITS—Frank v. IT. S. Ohio. 192 
F. 864, 866. 113 C.C.A. 188. 

47. Iowa.—Reppert v. ITUerhack, 217 
N.W. 545, 547, 206 Iowa 314. 

4B. In ILonlslana law and practice 
“There are two sorts of arbitra¬ 
tors,—the arbitrators properly so 
called, and the amicable compound¬ 
ers. The arbitrators ought to deter¬ 
mine us judge.s, agreeably to the 
strictness of law. Amicable com¬ 
pounders are authorized to abate 
something of the slrietnes.M of the 
law in favor of natural equity."— 
Black L.D. 

See also Arbitration and Award { 49 
note 10. 
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COMPOUNDING OFFENSES 

This Title includes promising, giving, accepting, or agreeing to accept money, property, or other con¬ 
sideration on an agreement not to prosecute a public offense; misprision of felony in general; nature and 
extent of criminal responsibility therefor, and grounds of defense; and prosecution and punishment of 
such acts and agreements as public offenses. 

Mmlttm not In this Title, treated risewhere In this work, see Desorlptlvo-Word Index 

Analysis 

§ 1. Definition and nature of offense—^p 702 

2. - Compounding felony—p 703 

3. Elements of offense—p 703 

4. - Offense compounded — p 704 

5. - Agreement to compound—p 705 

6. Statutory authorization of compromise—^p 706 

7. Defenses—^p 706 

8. Persons liable—p 706 

9. Indictment and information—p 707 

10. Evidence—p 707 

11. Trial, sentence, and punishment—p 708 


§ 1. Definition and Nature of Offense 

a. In general 

b. Similar offenses distinguished 

a. In General 

Compounding an offense Is the perversion of Justice 
by bargaining to allow a criminal to escape conviction 
or showing him some favor for that purpose. 

The offense of compounding a criminal offense 
has been said to consist in perverting public justice 
in some way by bargaining to allow a criminal to 
escape conviction, or showing some favor to him 
for that purpose.^ Statutory provisions have been 
applied, in effect defining the offense as the taking 
of any money or property of another, or any gratui¬ 
ty or reward, or any engagement or promise there¬ 
of, on any agreement or understanding, express or 
implied, to compound or conceal a crime or viola¬ 
tion of statute, or to abstain from any prosecution 


therefor, or to withhold any evidence thereof.® The 
early “theftbote,” from which compounding is de¬ 
rived, was the offense committed where the party 
robbed not only knew the felon, but also took his 
g(K)ds again, or other amends, on agreement not to 
prosecute.® 

Compounding a misdemeanor, at common law, 
was the taking of money or other reward or jiromise 
of reward, to forbear or stifle a criminal prosecu¬ 
tion for a misdemeanor.^ 

Definitions of compounding a felony arc set forth 
in § 2 infra. The gravamen of the offense of com¬ 
pounding, or theftbote as it was once called,® con¬ 
sists in the stifling of a public prosecution, or in 
some way perverting public justice.® 

b. Similar Offenses Distinguished 

Compounding is a concealment of a crime for a re¬ 
ward, while misprision is a bare concealment. Com- 


1. Ill.—Rieman v. Morrison, 106 N. 
R 215, 264 Ill. 279. 284. 

a. Okl.—Davidson v. State. 2S2 P. 

120, 29 Okl.Cr. 46. 

12 C.J. p 306 note 4. 

3. N.C.—State v. Hodge, 55 S.K. 
626. 142 N.C. 666, 666, 7 L.R.A..N. 
S., 709, 9 Ann.Cas. 563. quoting 4 
Blackstone Comm, p 134. 

12 C.J. p 306 note 6. 

4. N.H.—State v. Carver, 88 A. 873, 
69 V.H. 216. 


6. Mass.—Commonwealth v. P^ase, 
16 Mass. 96. 

N.H.—Forshner v. Whitcomb, 44 N. 
H. 14. 

N.J.—State V. Jefferson, 97 A. 162, 88 
N.J.Law 447. 

6. Cal.—People v. Raymond, 262 P. 
442, 451, 87 Cal.App. 510. citing 
Corpna Juris. 

12 C.J. p 305 note 19. 

“If it be the duly of every man, 
it is more especially the duty of per¬ 
sons injured, who have caused crlm- 
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Inal prosecutions to be commenced, 
to appear against offenders, and not 
to make bargains to allow them to 
escape conviction, if they or their 
friends will pay a sum of money to 
repair the injury. To decide that 
such bargains might be lawfully 
made, would be to lend a helpin/; 
hand to make public Justice venal. 
To procure a compensation to be 
made to the person injured, is a sub¬ 
ordinate object to the State, in caus¬ 
ing crimes to be punished."—Shaw 
T. Reed. 80 Me. 105, 109. 
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pounding It to be dletlngulihed from the offentet of be¬ 
ing an acceesory after the fact and obatructing Justice. 

Accessory after fact. The crime of compound¬ 
ing: an offense is to be distinguished from that of be¬ 
ing an accessory after the fact, which is considered 
in §§ 95-99 of the C.J.S. title Criminal Law, also 16 
C.J. p 137 note 55-p 141 note 12. In particular, the 
effect of a failure to disclose a felony, or of an 
agreement or offer not to prosecute a felon, on the 
existence of the crime of being an accessory after 
the fact, is considered in § 99 of the C.J.S. title 
Criminal Law, also 16 C.J. p 140 notes 98-5. 

Misprision is distinguished from compounding 
with respect to the consideration or amends; mis¬ 
prision is a bare concealment of a crime, while com- 
I)ounding is a concealment for a reward.^ '‘Mis¬ 
prision^' generally is defined under that term; mis¬ 
prision of felony is considered in § 2 infra, and 
misprision of treason is considered in the C.J.S. 
title Treason § 1, also 63 C.J. p 814 note 12. 

Obstructing justice is considered in the C.J.S. 
title Obstructing Justice, also 46 C.J. p 867 et seq. 

§ 2. — Compounding Felony 

Compounding a felony Is the taking of a reward 
foi agreeing not to prosecute a felony or agreeing to 
show the criminal favor in a prosecution. Misprision of 
felony is said to be almost the same as being an acces¬ 
sory after the fact. 

Apart from the statutory definitions, compound¬ 
ing a felony has been most briefly defined as an 
agreement with a criminal not to prosecute hini.t^ 
More fully, it is the offense of taking a rewani for 
forbearing to prosecute a felony, as where the party 
robbed lakes his go()ds again, or other amends, on 


an agreement not to prosecute,® or the offense com¬ 
mitted by a person who, having been directly in¬ 
jured by a felony, agrees with the criminal that he 
will not prosecute him, on condition of the latter’s 
making reparation, or on receipt of a reward or a 
bribe not to prosecute,^® or who agrees to show 
the criminal favor in a prosecution.^^ The clement 
of knowledge is introduced in the statement that 
a person who accepts a reward for forbearing to 
prosecute a felony, whereof he has knowledge, is 
guilty of compounding the same. 

Misprision of felony is an offense at common 
law.^^ It is described as a criminal neglect cither 
to prevent a felony from being committed or to 
bring the offender to justice after its commission, 
but without such previous concert with, or subse¬ 
quent assistance of, him as will make the concealer 
an accessary before or after the fact.^^ It appears 
to differ from compounding in that consideration is 
not necessary to constitute misprision of felony.^**' 
In the modern acceptation of the term, misprision 
of felony has been said to be almost, if not identical¬ 
ly, the same offense as that of an accessary after the 
fact.^® 

§ 3. Elements of Offense 

Actual commission of a crime, an agreement not to 
prosecute the perpetrator, and consideration for such 
agreement are generally essential to the compounding of 
an offense; good faith Is Immaterial. 

The elements commonly recognized as essential to 
the offense of compounding an offense arc the ac¬ 
tual commission of a crime, although as to this there 
is a minority in dissent, infra § 4 b, an agreement 
to compound the crime by refraining from prose- 


7. 1 Hawkins P. C. c 59 5 5—4 
Rlaokstonf" Comm, p 133—1 Rus.sell 
Cr. (9th od) 194. 

8 . Bishop Cr. L. il 648. cltfd In 
Conderman v. Hicks, 8 Lian.s., N.Y., 
108, 110, and quoted in State v. 
Hodge, 65 S.E. 626, 142 N.C. 665. 
667, 7 L.R.A.,N.a.. 709, 9 Ann.Cas. 
56.1. 

"Grime of compounding consi.sts of 
the agreement of the person Injured 
by a erimlnal act not to prosecute, 
the common Instance being where a 
party robbed takes back his goods 
and agrees not to prosecute.”—State 
V. Jefferson, 97 A. 162, 88 N.J.Law 
447, 448. 

“There Is no substantial difference 
In the definitions given by the writ¬ 
ers on Criminal Law and In well- 
considered cases. All of them con¬ 
cur with Blackstone that, to consti¬ 
tute the crime, the agreement must 
be not to prosecute the person guilty 
of the felony, or, as said in some 


cases, ‘the guilty person’ or 'the 
criminal.’”—Sfnfe v. Hodge, supra. 

9. Ark.—Wal.son v. .State. 29 Ark. 
299. .101, quoting Black L.D. and 
Burrill L.D. 

12 C.J. p .101 note 1. 
la N.C.—State V. Hodge, 55 S.E. 
626, 142 N.C. 665, 667, 7 L R A..N.R., 
709, 9 Ann.C.a.s. .'•63. quoting Black | 
L.D. 

II. 4 Stephens Comm, pp 232, 234— 
Rapttlje & L. L. D.—Sweet L. D. 

18. W.Vtt.—Aikman v. City of 
Wheeling, 195 S.E 667. 669, citing 

Corpus Juris. 

Object of statute providing to that 
effect has been said to be "to re¬ 
strain the making of improper ex¬ 
actions, and not to punish persons 
by whom such rewards . . . 

i [are] paid. . . . By ll the recelv- 

i er of such reward, and not the giver, 
is punished.”—^Aikman v. City of 
Wheeling. W. Va,. 196 S.E. 667, 669. 
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13. Vt.—State v. Wilson, 67 A. 633, 
80 Vt. 249. 

14. Vt.—St.ate v. Wilson, supra. 
Felony committed within state 

A state statute relating to offense 
of misprision of felony was held to 
have reference only to a conceal¬ 
ment and failure to disclose the com¬ 
mission of a felony committed within 
the state.—State v. Graham, 182 So. 
7J1, 190 La. 669. 

Bffect of statute relating to mis¬ 
prision of treason 

At common law in force in Ver¬ 
mont, misprision of felony is not 
confined to the crime of treason by 
reason of the fact that a statute 
touching the crime of treason relat¬ 
ed to misprision of treason.—State 
V. Wilson. 67 A. 633, 80 Vt. 249. 

1& 1 Hawkins P. C. c 59 B 6. 

16. La.—State v. Graham, 182 So. 
711, 190 La. 669. 
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cuting the person who committed it, infra § 5 a, and 
consideration or amends for such agreement, infra 
§ 5 b. The elements of the offense have also been 
stated under particular statutes governing it.^^ 
Under a statute providing that whoever conceals 
and does not make known his knowledge of the com¬ 
mission of a murder or other felony shall be fined 
or imprisoned, or both, some affirmative act toward 
the concealment of the felony is necessary,mere 
silence after knowledge of the commission of the 
crime being insufficient. 

Good faith. If the elements of the offense are 
present, it is immaterial that the compounding is 
done in good faith by the parties concerned.^o 

§ 4. — Offense Compounded 

a. Offenses which may be compounded 

b. Actual commission, conviction, and 

knowledge of commission, of pre¬ 
ceding offense 

a. Offenses Which May Be Compounded 

At common law, compounding a misdemeanor was, 


In a restricted aenee, Indictable, at well aa compounding 
a felony. Statutea vary aa to the Inclualon of mlade- 
meanora. 

At common law, the compounding of a misde¬ 
meanor was, at least in a restricted sense, an in¬ 
dictable offense, as well as the compounding of a 
felony.2i Apart from statutes expressly making 
the compounding of a misdemeanor an indictable of¬ 
fense, it is to be noted that some statutes refer to 
the offense compounded in general terms, such as 
“crime” or “violation of statute,”22 but under at 
least one statute, the compounding of offenses is 
limited to felonies.23 

b. Actual Commission, Conviction, and Knowl¬ 
edge of Commission, of Preceding Of¬ 
fense 

Actual commission of a preceding crime is commonly 
held essential to the compounding of an offense; but the 
alleged perpetrator need not be first tried or convicted. 

While there are authorities to the contrary,2** 
some of them influenced by the language of the 
particular statutes,-*'’ the actual commission of a 
preceding crime is more commonly held essential 


17. Za Georgia 

(1) Several elements besides the 
punishment entered into the offense 
dealt with in Pen.Code $ 328, which 
may be stated in the following order: 
“(1) A crime punishalile by death or 
Imprisonment and labor in the peni¬ 
tentiary. (2) Taking or receiving 
‘any money, goods, chattels, lands, 
or other reward, on promise to com¬ 
pound’ the crime. (3) Compounding 
the crime for any cau.se.”—Hays v. 
State, 83 S E. 236. 142 C.a. 502,. 593. 

(2) Pen Code 8 329 has been con¬ 
strued to establish an offen.se dis¬ 
tinct from that in 8 328. dispensing 
with the element of actual commis¬ 
sion of a preceding crime and re¬ 
quiring only a prosecution in court 
by the compounder under a preten.se 
that an offense, not in tact coniniit- 
ted. has been perpetrated.—Shep¬ 
pard V. State, 105 S.K. 601, 151 Ga. 
27, answers to certified questions 
conformed to 105 S.E. 736, 26 Ga. 
App. 241. 

Z& Pennsylvania, it was said, in an 
action of assumpsit on a bond, after 
A recital of the provision of the act 
of March 31, 1860, as follows: “The 
essential ingredients of the crime, it 
wrlll be observed, are: that a forg¬ 
ery was committed, that the obligee 
in the bond had knowledge of the 
actual commission of the offense at 
the time he took the bond, and that 
in consideration of being given the 
bond to secure his indebtedness, he 
agreed ’to compound or conceal the 
crime.' . . . The gist of the of¬ 

fense is the agreement not to prose¬ 
cute the crime, known by the injured 


party to have been committed. In 
con.sideration of his receiving the ob¬ 
ligation.”—Fountain v. Pigharn, 84 
A. 131, 235 Pa. 35, 42, 43, Ann.Cas. 
1913D 1185. 

la r.S.—Dratton v. U. S.. C C.A. 
OVl., 73 F.2d 795, 797—U. S. v. 
I'^irrar, H.C.M.nss, 38 F.2d 515, af- 
llr lied 50 S.Gt. 425, 281 TT.S. 624. 
V4 L.Rd. 1078, 68 A.L..R. 892. 

“We must a.ssurne that corigre.s.s 
intended something by the use of 
the words ‘conceal and.’”—Hratton 
V. U. S., supra. 

19. U.S. —IT. S. V. Farrar, iXC.Mass., 
38 F.2d 615, afilrined 50 S.Ct. 425, 
281 U.S. 624, 74 L.Ed. 1078, 68 A.L. 
R. 892. 

State police ottcer’e duty, under 
such .statute, to disclose to federal 
authorities discovery of federal fel¬ 
onies, IS superior to instructions or 
custom.—IT. S. v. Rogers, D.C.N.J., 
53 F.2d 874, afllrmed in part, C.C.A., 
Mabee v. U. S., 60 F.2d 209, affirmed 
Burkis v. U. S., 60 F.2d 452, certio¬ 
rari denied 53 S.Ct. 117, 287 U.S. 655, 
77 L.Bd. 667, and affirmed Strogan 
V. U. S., 60 F.2d 483, certiorari denied 
53 S.Ct. 118, 287 U.S. 657, 77 L.Ed. 
567. and 53 S.Ct. 119, 287 U.S. 657, 77 
L.Ed. 567. 

90. Ga.—Hays v. State, 83 S.E. 602, 
15 Ga.App. 386. 

91. N.H.—State v. Carver, 39 A. 973, 
69 N.H. 216. 

12 C.J. p 307 note 85. 

Violation of state Uqnor law 
N.H.—State v. Carver, supra. 
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22. XT S —In re Lawrence, N.Y., 16G 
F. 239, 92 C.C.A. 251. 

Ga.—Sh<‘ppard v. State, 105 SR 601. 
151 Ga. 27, an.'^weps to certified 
questions conformed to 105 SR 
7.36, 26 Ga.App. 241. 

N.T—Matter of Hart, 116 N.Y.S. 193 
131 App.Div. 661. 

Ohio—Fribly v. State, 42 Ohio St 
205. 

23. Iowa.—Stale v. Guthrie, 129 N 
W. 804. l.'iO low'a 149, 150. 

12 C.J. p 307 note 37. 

24. ‘‘Buppoeed offense” sufficient.— 
State V Carver, 39 A. 973, 975, 69 
N.H. 216. 

25w Particular etatutee construed 

(1) A statutory provision, that "if 
any person, informing or prosecuting 
under pretense of any penal law. 
shall compound with the offender, or 
direct the suit or information to be 
discontinued, unless it t)e by leave ol 
the court ... he .shall be guilty 
of a misdemeanor,” was held not to 
“refer to the compounding of a fel¬ 
ony that had been actually commit¬ 
ted, because such a construction 
would cause the statute to be in con¬ 
flict with ... fa preceding pro¬ 
vision], which makes it a felony to 
compound felonies.”—Sheppard v. 
State. 105 S.E. 601, 602, 151 Ga. 27 . 
answers to certified questions con¬ 
formed to 105 S.E. 736, 26 Ga.App. 
241. 

(2) Under a statutory provision, 
that “whoever either directly or in¬ 
directly demands or receives any 
money, or other thing of value, for 
compounding or abandoning, or 
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to the offense of compounding an offense.^* It has 
been held that the alleged perpetrator of the original 
offense need not be first tried or convicted the 
offense of compounding is complete on the making 
of the agreement, and the fact that the criminal is 
afterward prosecuted does not affect it.28 Nor, it 
seems, need the proof of the guilt of the original 
offender be conclusive enough to warrant a con¬ 
viction. 29 Under a statute making knowledge of 
the commission of a crime an element of the crime 
of compounding, it is a knowledge of the fact of 
commission, and not a knowledge of the party who 
committed the crime, that is essential.30 

§ 5. - Agreement to Compound 

a. In general 

b. Consideration or amends 

a. In General 

An agreement, or understanding, to conceal the 
crime, abstain from prosecution, or withhoid evidence, 
is essential to the offense of compounding. 

An agreement or understanding, express or im¬ 
plied, to conceal the crime, or to abstain from a 
prosecution therefor, or to withhold evidence there¬ 


of, is an essential ingredient of the offense of com- 
pounding.21 So the bare retaking of one's own 
goods which have been stolen, or the receiving back 
of embezzled funds, or the acceptance of security 
or other amends for their future repayment, does 
not compound the crime unless there be some agree¬ 
ment, express or implied, to shield the thief, or to 
refrain from prosecution.32 In the absence of such 
an agreement, repayment to the injured party by 
the wrongdoer with the mere hope that a criminal 
prosecution may be prevented is not sufficient.23 

The legality or illegality of agreements to com¬ 
pound offenses is considered in C.J.S. title Con¬ 
tracts § 228, also 13 C.J. p 452 note 65, p 455 note 2. 

b. Consideration or Amends 

Consideration for the agreement to compound Is es¬ 
sential to the compounding of a crime. It may be any¬ 
thing of value or the promise of it, and need not accrue 
to the benefit of the accused. 

Consideration or amends for the agreement to 
compound is an essential to the compounding of a 
crime, and may be anything of value or the promise 
of it,3^ such as money^^* or a note.^S The law has 
been said to require only that it should appear that 


agre#»infi: to abandon any prosecution 
threatened or cornmenoed for any 
crime or mlsdomeanor, shall be fined, 
etc.,’' it was held as follows: “Was 
it incumbent on the state to aver and 
prove the actual commission of a 
crime by the party prosecuted'* If 
it was, it would have been equally 
essential to a successful prosecution 
of the indictment that such crime 
be proved beyond a reasonable doubt. 

. . . This Avould impose upon the 

state a double burden, making con¬ 
viction difficult if not Impossible, and 
in moat cases require the injun'd 
parties, and those most likely to be 
interested in prosecuting offenses 
against . . . ft be provision! to 

e.stablish their own guilt of the 
crime charged in the prosecution 
compounded.”—Pribly v. State, 4U 
Ohio St. 1*05, 206. 

as. Okl.—Davidson v. State, 232 P. 

120, 2» Okl.Cr. 46. 

Tenn.—Vaughn v. Lee, 1 Tenn.App. 

30, 35, citing Corpus Juris. 

12 C.J. p 307 note 38. 

Reason for rule 

(1) “The reason of the thing ac¬ 
cords better with the common law, 
for it cannot be held that the pub¬ 
lic is Injured by the refusal of a 
private person to present or prose¬ 
cute a charge of crime, if in fact no 
crime has been perpetrated."—Stale 
V. Leeds, 52 A. 288, 68 N.J.Law 210, 
211 . 

(2) “There could be no compound¬ 
ing of a crime unless there was a 

16 C.J.S.-46 


crime to compound *'—Tlay.s v. State, 
83 S.E. 236, 142 Oa. 502, 594. 

Where one prosecutes known false 
chorge, an agreement !>y him, for a 
<*onsideration, to desist from the 
prosecution, does not constitute the 
offense of compounding a felony.— 
Treadwell v. Torbert, 25 So. 216, 122 
Ala. 297. 

27. Ga.—Sheppard v. Stale, 105 S.K. 
GOl, 151 Ga. 27, an.swers to cerli- 
tied questions conformed to 105 S 
E. 736, 26 Ga.App. 241. 

12 C.J. p 307 note 40. 

38 ^ Del.—State v. Dunhammel, 2 
Del- 532. 

Or.—State v. A.sh. 54 P. 184, 33 Or. 

86 . 

Tex.—Campbell v. Slate, 57 S.W. 288, 
42 Tex.Cr. 27. 

29. Pa.—Fountain v. Digham, 84 A. 
131, 2.35 Pa. 35, 44, Ann.Cas.l913D 
1185—Swope v. Jefferson F. Ins. 
Co., 93 Pa, 251. 

12 C.J. p 307 note 41. 

30l Pa.—Fountain v. Bigham, 84 A. 
131, 235 Pa. 35, Ann.Cas.l913D 

1185. 

31. U.S,—Fidelity & Deposit Co. of 
Maryland v. Grand Nat. Bank of 
St. Louis, C.C.A.MO., 69 F.2d 177, 
reversing, D.C., 2 P\Supp. 666. 

111.—Austin V. Feron, 7 N.E.2d 476, 
289 Ill.App. 528. 

N.II.—Forshner v. Whitcomb, 44 N. 
H. 14. 

S.C.—Corley v. Williams, 1 Bailey 
588. 

12 C.J. p 306 note 22. 

705 


Where party injured divulges all 
facts, and stands ready to testify, 
although willing that the guilty 
parly should go unpunished, the ac¬ 
ceptance by him of his due does not 
render him guilty of compounding.— 
Austin V. Feron, 7 N.E 2d 476, 289 
in.App. 528. 

32. U.S.—Fidelity & Deposit Co. of 
Maryland v. Grand Nat. Bank ol 
Si. Louis, CC.AMo., 69 F 2d 177, 
reversing, D.C., 2 F.Supp. 666. 

N.J.—Knttin V. Chegary, 20 N.J.Law 
625. 

12 C..r. p 306 note 23. 

33. Ohio.—Blchter v. Phoenix Bldg., 
etc., Co., 27 Ohio Cir.Ct. 793. 

34. Mass.—Commonwealth v. Pease, 
16 Mass. 91. 

35. N.J.—State v. Fisher, 110 A. 124, 
94 N.J.L.aw 12. 

36. Mass.—Commonwealth v. Pease, 
16 Mns.s. 91. 93. 

12 C..I. p 306 note 27. 

*<Note, although voidable, Is in fact 
of value to the holder, until It Is 
avoided. It may never be disputed. 
Indeed it would be hazardous ever to 
dispute it, for the promisee would 
then be released from his engage¬ 
ment not to prosecute; so that ho 
holds a I'oercive power over the mak¬ 
er of the note, as strong as the law. 
But, further, what is the gist of the 
offence? It is the concealing of the 
crime, and abstaining from prosecu¬ 
tion, to the detriment of the public. 
Now, if a man is Induced to this by 
the promise of money, and actually 
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:he agreement was made for the sake of gain, and 
not merely from weak or compassionate motives. 
Provided the other elements of the crime are pres¬ 
ent, the settlement of a felony charge against one 
person is a sufficient consideration for the settle¬ 
ment of a felony charge against another person so 
as to make the agreement for the latter settlement 
punishable as compounding a felony.38 Where no 
consideration is mentioned in a written agreement 
never to appear as a witness against a particular 
party indicted for a felony, or to suffer him to be 
tried for the offense named in the indictment, the 
actual agreement may be inquired into.^® A bank 
in securing the return of its bonds from the agent 
of robbers does not take a “gratuity or reward,” as 
the phrase is used in a statute penalizing the com¬ 
pounding of a felony.^® 

To whom consideration must accrue. It is not 
essential that the consideration accrue to the benefit 
of accused; it is sufficient if he take it for the ben¬ 
efit of another.^i 

§ 6. Statutory Authorization of Compromise 

Under tome statutes, the parties may compromise 
certain offenses with the consent of the court or desig¬ 
nated officiais, and some minor offenses may be settied 
without permission. 

Under some statutes, the parties may compromise 
or compound certain offenses with the consent, and 
within the discretion, of the court or designated 
public officials and settlement of some minor of¬ 
fenses is allowed without such permission.^ 3 Un¬ 
der the Pennsylvania statute, it is essential to such 
a settlement that complainant shall acknowledge 
that he received satisfaction for his injury and 
damage; until this is done, there is no settlement, 
and neither partial restitution by accused, nor an 


agreement falling short of an acknowledgment of 
satisfaction in the manner provided by the act, bars 
a prosecution for the criminal offense.^ ^ The New 
York statute does not confer authority to sanction 
a compromise after conviction.^® 

§ 7. Defenses 

It Is no defense that the person charged with the 
crime allegedly compounded was acquitted, that the ac¬ 
cused was amenable to a different statutory provision, 
that he acted under a superior officer’s direction, or that 
he needed a warrant to arrest. 

A party indicted for compounding a larceny and 
agreeing to withhold evidence cannot plead ac¬ 
quittal of the person charged with the larceny in 
bar of his own conviction.^® The fact that accused 
was amenable to a specific section of the statute is 
not a defense to his indictment and punishment 
under another section providing generally for this 
offense nor is it a defense for an officer of the 
law, who for a money consideration agrees not to 
prosecute, that he acted under the direction of a 
superior officer and gave him the entire consider- 
ation,^* or that he needed a warrant to arrest per¬ 
sons who admitted the commission of a felony.^® 

In connection with defenses should be consider¬ 
ed the matter in §§ 3-5 supra, on the essential ele¬ 
ments of the offense. 

§ 8. Persons Liable 

While there Is authority to the contrary, pereoni lia¬ 
ble for compounding an offense are generally not limited 
to those directly injured thereby. 

Although it has been held that the crime of com¬ 
pounding a crime can be committed only by the 
person directly injured by the commission of the 
crime allegedly compounded,®® indictments have 
been brought for compounding under several stat- 


takes an obligation for the money, 
every thing necessary to constitute 
him criminal in the eye of the law 
seems to be done."—Commonwealth 
V. Pease, supra. 

37. Mass.—Commonwealth v. Pease, 
supra. 

aa Oa.—Hays v. State, 88 S.E. 602, 
. 16 Oa.App. 386. 

39. Oa.—Hays v. State, supra. 

40i U.S.—^Fidelity & Deposit Co. of 
Maryland v. Grand Nat. Bank of 
St. liOUls, C.C.A.MO.. 69 P.2d 177, 
reversing. D.C., 2 F.Supp. 666. 

41. Ga.—Hays v. State, 83 S.E. 602, 
16 Ga.App. 386. 

Iowa.—State v. Ruthven, 12 N.W. 
236, 68 loHrsL 121. 

Or.—State v. Ash, 64 P. 184, 33 Or. 

86 . 


42. Ga.—McDaniel v. State, 27 Ga. 
197. 

12 C.J. p 307 note 47. 

Bistrlot attorney 

La.—State v. Hunter, 14 La.Ann. 71. 

Xa Plorida, with reference to lar¬ 
ceny of an automobile. It was held 
that "it was such a felony under 
the statutes of this state . . . 

that even the Injured party would 
not have had any lawful right to 
have compounded the offense after 
its commission."—Osceola County v. 
State ex rel. Newton, 166 So. 119, 
120, 116 Fla. 6. 

43. Ga.—McDaniel v. State, 27 Ga. 
197. 

44. Pa.—Commonwealth v. Carr, 28 
Pa.Super. 122. 

4Bk N.Y.—^People v. Bishop, 6 Wend. 

111 . 
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48. N.Y.—People v. Buckland, 13 
Wend. 692. 

Necessity of actual commission of 
crime alleged to have been com¬ 
pounded sec supra 5 4 h. 

47. Iowa.—State v. Ruthven, 12 N. 
W. 235, 68 Iowa 121. 

48. Or.—State v. Ash, 54 P. 184, 33 
Or. 86. 

49. N.J.—State v. Fisher, 110 A. 124, 
94 N.J.Law 12. 

8<K N.J.—State v. Jefferson, 97 A. 
162, 163, 88 N.J.Law 447. 

"The crime of compounding con¬ 
sists of the agreement of the person 
injured by a criminal act not to 
prosecute . . . hence the old syn¬ 

onym of thief-bote."—State v. Jef¬ 
ferson, supra. 

Theftbote as committed by party 
robbed see supra S 1 a. 
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utes apparently not limiting the offense to the per¬ 
son directly injured.®^ 

Particular individuals held indictable for the of¬ 
fense of compounding include a person injured by 
the crime compounded,®2 one who accepts money 
for encouraging or procuring the absence of a wit¬ 
ness, or delaying trial of a criminal prosecution, 
a police officer,®^ and a deputy sheriff.®® While 
there is authority tending to the proposition that a 
prosecuting attorney may be liable for compound¬ 
ing,®® the contrary has been held in a jurisdiction 
where only the person injured is regarded as in¬ 
dictable for such offense.®*^ 

§ 9. Indictment and Information 

An Indictment or information must allege every ele¬ 
ment of the offenae, including commlselon of the ante¬ 
cedent crime and agreement to compound. 

An indictment or information for compounding 
a crime must allege every element of the offense.®® 

Antecedent crime. Commission of an antecedent 
crime must be distinctly alleged,®® except where it 
is not considered an essential element of the of¬ 
fense;®® but the omission of the word '‘actual” 
before “commission” has been held immaterial.®^ 
An indictment is insufficient if the offense alleged 
to have been compounded is charged to have been 
committed on a date subsequent to the compound¬ 


ing thereof;®® and an information is defective if 
it fails by proper averments to allege that the law, 
the violation of which constituted the compounded 
crime, was in force.®® Where the jury finds the 
preceding crime to be a lesser one than, but neces¬ 
sarily included within, the greater crime charged in 
the indictment, a conviction for compounding will 
be sustained.®^ 

An agreement to compound a crime must be 
clearly charged in the indictment.®® 

Other offense shown. In particular cases, it has 
been held that, although in an information against 
a justice of the peace, the offense charged was call¬ 
ed compounding a crime, the facts charged showed 
the commission of bribery,®® and, similarly, that an 
indictment against a prosecuting attorney for com¬ 
pounding showed malfeasance in office.®^ 

§ 10. Evidence 

a. Admissibility 

b. Necessity and sufficiency 

a. Admissibility 

Evidence of the acquittal or conviction of the prin¬ 
cipal offender it admissible. 

On the trial of an indictment for compounding 
a crime, the acquittal of the principal offender is 
I)rima facie evidence in favor* of the defense and 


51. Ind.—Sandora v. State, lfi5 N.E. 
784, 89 Ind.App. 513. 

Xowa.—State v. Ruthven, 12 N.W. 

235. 68 Iowa 121. 

12 C.J. p 308 note 62. 

52. U.S.—Fidelity & Deposit Co. of 

Maryland v. Grand Nat. Bank of 
St. Louis, C.CA.Mo., 69 F.2d 177, 
reversing, D.C.. 2 F.Supp. 666. , 

lU.—Austin V. Feron, 7 N.K.2d 476, | 
289 lll.App. 528. 

N.J.—Brlttin v. Chegary, 20 N.J. 
Law. 625. 

Pa.—Fountain v. Bingham, 84 A. 131, 
235 Pa. 35. 

53. Ind.—Sanders v. State, 165 N.E. 
784, 89 Ind.App. 113. 

54. N.J.—State v. Fisher. 110 A. 124, 
94 N.J.Law 12. 

Or.—State v. Ash, 64 P. 184, 33 Or. 

86 . 

56. Iowa.—State v. Ruthven, 12 N. 
W. 236, 58 Iowa 121. 

12 C.J. p 308 note 64. 

50. Ind.—State v. Henning, 33 Ind. 
189. 

57. N.J.—State v. Jefferson, 97 A. 
162, 88 N.J.Law 447. 

Sa Tex.—Williams v. State. 100 S. 

W. 149, 61 Tex.Cr. 1. 

Vorms of indictment or information 
N.C.—State v. Hodge, 66 S.E. 626, 


142 N.C. 66.5. 7 LR.A.,N.S., 709, 9 
Ann Cas. 663. 

Okl.—Davidson v. State, 232 P. 120, 
29 Okl.Cr. 46. 

12 C.J. p 308 note 69. 

Knowledge of antecedent crime 
held sufficiently alleged in an In¬ 
formation for misprision of felony.— 
State V. Wilson. 67 A. 533, 80 Vt. 249. 
Positive act of concealment 

Under statute penalizing conceal¬ 
ment and failure to disrlose knowl¬ 
edge of murder or other felony. In¬ 
dictment must allege more than mere 
failure to disclose, such as suppres¬ 
sion of evidence, harboring of crim¬ 
inal, intimidation of witnesses, or 
other positive act designed to con¬ 
ceal from authoritie.s commission of 
the felony; so, an indictment sim¬ 
ply alleging concealment of felony 
charges a mere failure to disclose it 
and is insufficient.—Bratton v. U. 
S., C.C.A.Okl., 73 F.2d 795. 

69. Okl.—Davidson v. Stale, 232 P. 

120, 29 Okl.Cr. 46. 

12 C.J. p 309 note 72. 
ea Ohio.—Frlbly v. State, 42 Ohio 
St. 206. 

Proacention under ‘'pretence” 

However, under a statute making 
it a misdemeanor for "any person, 
informing or prosecuting under pre¬ 
tense of any penal law to compound 
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with the offender” or direct a dis¬ 
continuance, the essential elements 
of the pretended offense nepd not be 
alleged.—Sheppard v. State, 106 S. 
E. 601, 602, 151 Qa. 27, answers to 
certiffed questions conformed to 105 
S.E. 736, 26 Ga.App. 241. 

61. Cal.—People v. Bryon, 37 P. 
764, 103 Cal. 675. 

es. S.C.—State v. Dandy. 1 Brev. 
395. 

63. Tex.—Williams v. State, 100 S. 
W. 149, 51 Tex.Cr. 1. 

64. Cal.—People v. Raymond, 262 P. 
442, 87 Cal.App. 510. 

05 . N.C.—State v. Hodge, 66 S.E. 
626, 142 N.C. 665, 7 L.U.A..N.S., 709, 

9 Ann.Cas. 563. 

Tex.—Williams v. State, 100 S.W. 
149, 51 Tex.Cr. 1. 

Zndlotmciit held cnllleleBt as 

against the objection that it failed 
to allege the unlawfulness of en¬ 
couraging the absence of a witness, 
procuring the absence of a witness, 
and delaying the trial, all of which 
defendant was alleged to have agreed 
to do.—Sanders v. State, 166 N.E. 
784, 89 Ind.App. 113. 

66. Ark.—Watson v. State, 29 Ark. 
299. 

67. N.J.—State v. Jefferson, 97 A. 
162, 88 N.J.Law 447. 



COMPOVNDINO 0FFEN8E8t€0MPRE88 


15 C.J.S. 


evidence thereof is therefore admissible but such 
evidence has been held inadmissible where the in¬ 
dictment contains a count for withholding evi¬ 
dence.®® The record of the conviction of the per¬ 
son compounded with is likewise admissible, and is 
prima facie, although not conclusive, evidence that 
a felony has been committed by him.*^® 

b. Necessity and Sufficiency 

Where allegation of an antecedent crime la re¬ 
quired, it must be proved. It need not be proved that 
the accused expressly promised to stifle prosecution. 

Where it is held necessary to allege an antecedent 
crime, it is likewise necessary to prove it.^^ It is 
not necessary to prove that accused promised in 
so many words that he would stifle the prosecu- 

tion.^2 

In particular cases, evidence was held sufficient 
to sustain convictions of compounding the misde¬ 


meanor of killing a dog,^® and of compounding the 
felonies of manslaughter'^^ and grand larceny,*^® and 
insufficient to sustain convictions of compounding 
the felonies of assault with intent to murder*^® and 
larceny from the house.'^'^ 

§ 11. Trial, Sentence, and Punishment 

A compounder, at first considered at common law 
an accessory after the fact, came to be regarded as a 
misdemeanant. 

In early times, at common law, the ofifense of 
compounding, or theftbote, as it was then called, 
supra § 1 b, was considered to make the ofTender 
an accessory after the fact; but later it came to be 
regarded as a substantive offense and punishable as 
a misdemeanor,'^® as by fine and imprisonment^® 
However, the punishment i)rescribed by a particu¬ 
lar statute may be that which is imposed in cases 
of felony.®® 


COMPRA Y VENTA. In Spanish law, purchase 
and sale.^ 

COMPREHEND. To comprise, contain, embrace, 
enclose, eiieompass, include, take in, or take in by 
construction or implication.® 

COMPREHENSIVE ZONINO. As a term in zon¬ 
ing parlance, relating to the regulation of zones 


with forethought and according to a nniform plan 
or design, s(‘e the title Municipal Corpora¬ 

tions § 22(), also 43 C.J. p 334 note flO-p 338 note 3. 

COMPRESS. To i)ress together;® the word has 
been compared with, and distinguished from, “de¬ 
flect,” “depress,” and “distort.”^ 

Phrases: “Cotton compressed,”® and “threads 
• • . slightly compressed.”® 


ea N.J.—State V. Hanson, 54 A. 
841, 69 N.J.Tjaw 42. 

69. N.T.—People v. Buckland, 13 
Wend. 592. 

TO. Del.—State v. Duhammel, 2 Del. 
532. 

71. Okl.—Davidson v. State, 232 P. 
120, 29 Okl.Cr. 46. 

72. Minn.—State v. 0.stensoe, 231 N. 
W. 804, 181 Minn. 106. 

N.J.—Brittin v. ChcKary, 20 N.J.Law 
625. 

73. Tex.—Powell v. State, 101 S.W. 
1006, 61 Tex.Cr. 342. 

74. Cal.—People v. Raymond, 262 P. 
442, 87 Cal.App. 610. 

75. Minn. — State v. Ostensoe, 231 N. 
W. 804, 181 Minn. 106. 

70. Qa.—Stancel v. State, 50 Ga. 152. 
12 C.J. p 309 note 80. 

77. ProsecutloiL onder ‘‘pretense*’ 

Under a statute providing that "if 
any person, informing or prosecut¬ 
ing unc'ier pretense of any penal law, 
shall compound with the offender, or 
direct the suit or information to be 
discontinued, unless ... by leave 
of the court ... he shall be 
guilty of a misdemeanor." it was 
held that "evidence that the defend¬ 


ant caused an officer of the law to 
arre.st the pretended offender with¬ 
out a warrant on a charge of larceny 
[from the house] alleged to have 
been committed out of the presence 
of the officer, and compounded the 
offense without any further step.s 
toward a prosecution in the court 
having jurisdiction of such alleged 
oifen.se, would not support a verdict 
of guilty," since *‘it is an essential 
part of the offense that there mu.Mt 
have been a prosecution of the pre¬ 
tended offense in a court which 
would have had Jurisdiction to try 
the pretended offender and to grant 
leave to the parties to corn pound it." 
—Sheppard v. State, 105 S.K. 601, 
602, 151 Ga. 27, answers to certified 
questions conformed to 106 S.K. 736, 
26 Ga.App. 241. 

78. Ark.—Watson v. State, 29 Ark. 
299. 

N.C.—State v. Hodge, 55 S.E. 626, 
142 N.C. 665, 7 L.R.A..N.S., 709. 9 
Ann.Cas. 563. 

S.C.—Slate V. Dandy, 1 Brev. 395. 

12 C.J. p 306 note 8. 

79. Ark.—Watson v. State, 29 Ark. 
299. 

80. Ga.—Sheppard v. State, 105 S.K. 
601, 151 Ga. 27, answers to certi-^ 
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fled r]U(‘stions conformed to 105 S. 
E. 736. 26 Ga App. 241—Hays v. 
Slate. 83 S E. 236, 142 Ga. 592. 

1. Black D.D. 

8. Da.—Dinnat v. SucTession of 
Dewis. 8 I..a.App. 820, 821. 

N.J.—Karmer.s’ Nat. Bank v. Cook, 32 
N.J.Law 34 7, 351. 

Xn statutory construction 

"In order to form a right Judg¬ 
ment whether a ca.se be within the 
equity of a statute, it is a good way 
to .suppose the law-maker present, 
and that you have asked him this 
question, did you intend to compre¬ 
hend this case*'"—lliggs V. Palmer, 
22 N.E. 188, 189, 1J5 N.Y. 506—In re 
Evans, 98 N.Y.S. 1042. 1043, 113 App. 
Div. 373. 

3. IT.S.—Grip Nut Co. v. MacLean- 
Fogg Lock Nut Co., D.C.IIl., 34 F. 
2d 41, 42. 

4. U.S.—Grip Nut Co. v. MacLean- 
Fogg Lock Nut Co., supra. 

6b Okl.—Chicago, li. I. & p. r. Co. 
V. Dodson, 107 P. 921, 923, 25 Okl. 
822. 

6a U.S.—Grip Nut Co. v. MacLean- 
Pogg Lock Nut Co., D.C.IIl., 34 F. 
2d 41, 42. 
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COMPRESSOR. In a nautical sense, a device, 
placed a little forward of the windlass in the di¬ 
rection of each hawse-pipe, designed to keep the 
hawser in place, and to steady and relieve in some 
measure the strain on the windlass."^ 

COMPRINT. A surreptitious printing of another 
bookseller’s copy of a work, to make gain thereby, 
which was contrary to common law, and is illegal.* 

COMPRISE. 

Present Tense 

To comprehend, contain, cover, embrace, or in¬ 
clude.^ It has been li(‘ld that the term is not to be 
construed to mean mutually inclusive and exclu¬ 
sive.^® 

Phrases: “Comprise ... all proi)erty devised 
to her,”i^ also “ 'comprises’ a single” school dis¬ 
trict,”^ 2 and “the Cerinan Empire comprises a num¬ 
ber of separate states.”^^ 

Comprised 

It has been said that the word may mean com¬ 
posed, or consisting, of all, or embracing all.^^ 

Phrases: “Comprised belween,”^® “comprised in 
the same account,and “comprised in the settle- 
ment.”i7 

Comprising 

A term of rminieratiori, defined as meaning in¬ 
cluding,and when used without further qualifi¬ 
cation in a land deseri])tioii, has been said to mean 


“composed of” or “consisting of.”^® It has been 
said that although the word “eomprising” does not 
under all circumstances imply including only the 
things enumerated, yet in the connection in which 
it is employed it may be so restricted, 2 ® and is so 
restricted where followed by an object in the singu¬ 
lar number.2l 

Phrases:. “Comprising an alloy,”22 ^'comprising a 
strip,”23 “eomprising ... as well that held in 
her own name . . . as all property devised to 

her by her hnsband,”24 “comprising means for pass¬ 
ing the film,”25 and “comprising the bill or peti- 

tion.”26 

COMPRIVIGNI. In the civil law, children by a 
former marriage, (individually called “privigni,” 
or “privignffi,”) considered relatively to each oth- 
er.27 

COMPROBACION. In Spanish law, according to 
Escriche, the comparison of a copy of an instrunumt 
with the original for the purpose of verification. 

COMPROMISE. S(‘e the title Compromise and Set¬ 
tlement post. 

Phrases: “Compromise of nction,”28 “compromise 
of claim” the the C.J.S. title* Contracts § lOf), also 
Vii C.J. p 34P note C, and “compromise v(*rdict” see 
the C.J.S. titles Criminal Law § 1374, also 16 C.J. 
]) 1087 note 4 [a], New Trial § 50, also 46 C.J. p 1.56 
notes 18-20, and Trial § 472, also 64 C.J. p 1034 note 
17-p 1035 note 24. 


7 . u.S.—The Alaska, D C.N.T., 2'3 F. 
597. 599. 

8 . BLack L.D. 

9. Ill.—Bradford v. And!x.*w. 139 N. 
K 921’. 91'rj. Ill. 458. 

Mieh.—Attorney General v. Marx. 16K 
N.W. 1005. 1006. 1*03 Mich. 331. 
N..T.—Farmer.s’ Nat Bank v. Cook, 
32 N..J.La\v 347. 351. 

Distlngnished from “con.sist.” 

U.S.—lioskms MfK Co. v. General 
Electric Co.. PC.Tll., 212 F. 422, 
428. 

La.—Ilararif? v. Bowie Lumber Co., 
81 So. 769, 771, 145 La. 96. 

10. Mich.—Attorney General v. 
Marx, 168 N.W. 1005, 1006, 203 
Mich. 331. 

11. Ill.—Bradford v. Andrew, 139 
N.E. 922, 925, 308 Ill. 458. 

12. Mich.—Attorney General v. 

Marx. 168 N.W. 1005, 1006, 203 

Mich. 331. 

13. U.S.—Hoskins Mfg. Co. v. Gen¬ 
eral Electric Co., D.C.IIl., 212 F. 
422, 428. 


14. La.—Ilaranj^ v. Bowie Lumber 
Co, 81 So. 769. 771, 145 La. 96. 

16. La.—Ilaraii*? v. Bowie Lumber 
Co., supra. 

16. ^^Comprehended’* 

"The word ‘comprised’ I construe 
as equivalent to ‘that would have 
been comprehended’ in . . . the 

account demanded.”—Knox v. Gye, L. 
R 5 H.L. 656, 672, 673 

17. Enp.—In re Moore, 54 Wkly. 
Rep. 434, 435. 

18. U.S.—Cinema Patents <’’ 0 . v. 
Craft Film Laboratories, D.C.Del.. 
56 F.2d 265, 267. 

19. La.—Harang v. Bowie Lumber 
Co.. 81 So. 769. 771, 146 La. 96. 

20. Md.—Steigerwald v. Winans, 17 
Md. 62, 66. 

21. U.S.—Hoskins Mfp. Co. v. Gen¬ 
eral Electric Co., D.C.IIl., 212 F. 
422, 428. 

22. U.S.—Hoskins Mfff. Co. v. Gen¬ 
eral Electric Co., supra. 


23. **ConBiBting of a strip** syaony- 
mons 

U.S.— Ho.skins Mfp:. Co. v. General 
Electric Co., supra. 

La.—liarang v. Tinwie Lumber Co.. 

81 So. 769, 771. 145 La. 96. 
“Formed of a Btrip” BynonymotiB 
U.S.— Hf)skins M fp. Co. v. General 
Electric Co, D.C.IIl., 212 F. 422, 
428. 

24L Ill.—Bradford v. Andrew, 139 N. 
E. 922. 925. 308 Ill. 158. 

25. U,S.—Cinema T‘.a tents Co. v. 
Craft Film Laboratories, D.C.Del., 
56 F.2d 265, 267. 

26. Md.—Steigerwald v. Womans, 17 
Md. 62. 66. 

27. Black L.D. 

Thus, the son of a husband by a 
former wife, and the daughter of a 
wife by a former husband, are the 
comprivigni of each other.—Black 
L.D. 

28. N.Y.—Gallagher v. Carol Const. 
Co., 5 N.E.2d 63. 64, 272 N.Y. 127. 
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COMPROMISE AND SETTLEMENT 

This Title includes adjustment of matters in dispute, before or pending suit, by mutual concessions 
and agreement, or of mutual accounts or debts by agreement as to the balance, and discharge from lia¬ 
bility thereon; nature, requisites, validity, incidents, operation, and effect of such adjustment and dis¬ 
charge in general; and rights, liabilities, and remedies of the parties. 

MAtten not In this Title, treated elsewhere In this work, see Desoriptire-Word Indes 
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§ 1. Definition and Distinctions 

a. Definitions 

b. Distinguished from other transactions 

a. Definitions 

A *'com promise*’ Is an agreement between two or 
more parties who, to avoid a lawsuit, amicably settle 
their differences on such terms as they can agree on. A 
'‘settlement** Is a broader term, and may be arrived at 
where there Is no dispute. 


A compromise is an agreement between two or 
more persons who, to avoid a lawsuit, amicably set¬ 
tle their differences on such terms as they can 
agree on.^ ‘‘Settlement" is a broader term than 
“compromise," and, while a settlement may be the 
result of a compromise, it may also be arrived at 
which there is no dispute or controversy between 
the parties, as in the case of an accounting together 
and striking a balance, or by agreeing on the amount 
to be paid on an unliquidated claim.2 The object 


1 . U.S.—Lewis ▼. U. S., D.C.Oolo.. 
17 F.Supp. 543, 646, citing: Corpns 
Jnris. 

Ariz.—Moreno v. Russell, 53 P.2d 
411, 413, 47 Arlz. 38, citing Corpus 
Juris —Cano v. Arizona Frozen 
Products Co., 300 P. 953, 954, 38 
Ariz. 404, citing Corpus Juris. 

Okl.—Owens v. Lynch, 297 P. 223, 
227, 147 Okl. 298, citing Corpus 
Juris —Scott V. Scott, 258 P. 245, 

248, 131 Okl. 144, citing Corpus Ju¬ 
ris— Evans V. Irby, 227 P. 4.33, 435, 
100 Okl. 60. quoting Corpus Juris 
—Gunn V. Pryberger, 176 P. 248, 

249, 71 Okl. 170, quoting Corpus 
Juris. 

12 C.J. p 814 note 1. 

Other definitions 

(1) “An agreement between two or 
more persons who, for the purpose 
of preventing or putting an end to 
a lawsuit, adjust their differences by 
mutual consent In the manner which 
they agree on, and which any one of 
them prefers to the hope of gaining, 
balanced by the danger of losing.” 
—Brecht v. Hammons, 278 P. 381, 
383. 35 Ariz. 883. 

(2) "An agreement made between 
two or more parties as a settlement 
of matters in dispute.”—Posey v. 
Lambert-Grisham Hardware Co.. 247 
S.W. 30, 33. 197 Ky. 873. 

(3) ”Tbe purchase of peace.'*— 


Joyner v. City of Seatlle, 258 P. 479, 
481, 144 Wash. 641. 

The word "transaction** is used in 
Civ.Code, arts. 3071-3083, relating to 
compromises, because the French 
term, “la transaction,” which means 
compromise, was taken literally in 
the English translation, in the cor¬ 
responding Code of 1825.—Hill v. 
Hill. 138 So. 107, 173 La. 574. 

"To compromise** 

“The term ‘compromise’ is often 
defined as ‘to compound,’ 'to settle,’ 
*to accord.’ ”—Barbarich v. Chicago, 

M. . St. P. & P. Ky. Co., 9 P.2d 797, 
799. 92 Mont. 1. citing Corpus Jnris 
—12 C.J. p 314 note 1 [c], 

2 . Ind.—Wolf Hotel Co. v. Parker. 
158 N.E. 294, 298. 87 Ind.App. 333, 
citing Oorpmi Juris. 

Wis.—Continental Nat. Bank v. Mc- 
Geoch, 66 N.W. 606, 92 Wis. 286. 
Othsr definitions 

(1) An agreement by which two 
or more persons who have dealings 
together so far arrange their ac¬ 
counts as to a.scertain the balance 
due from one to the other.—^Klingen- 
stein V. National ITnion Fire Ins. Co.. 
198 N.W. 550, 51 N.D. 13—Bauer v. 
National Union Fire Ins. Co. of 
Pittsburgh, Pa., 198 N.W. 546, 61 

N. D. 1. 

(2) An act or process of adjusting 
or determining: composure of doubts 
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or differences.—^Kllngensteln v. Na- 
tion.<ii Union Fire Ins. Co., supra— 
Bauer v. National Union Fire Ins. 
Co. of Pittsburgh, Pa., supra. 

(3) The consummation of a pur¬ 
chase of peace.—Joyner v. City of 
Seattle. 258 P. 479. 144 Wash. 641. 

(4) “A compromise, for peace’s 
sake, of a claim, the validity of 
which is denied.”—Pentz v. Pennsyl¬ 
vania F. Ins. Co.. 48 A. 139, 140, 92 
Md. 444. 

(5) “In legal parlance the term 
‘settlement’ implies a meeting of the 
minds of the parties to a transaction 
or controversy.”—Ezmirlian v. Otto, 
34 P.2d 774, 778, 139 Cal.App. 486. 

When parties differ as to eettle- 
meuti and proposal of one is accept¬ 
ed by the other, it is, in legal sub¬ 
stance. a settlement. — Burger v. 
First Nat. Bank, 257 P. 979, 124 Kan. 
23. 

Offer of partner to retire 

Where the accounts of a partner¬ 
ship were examined, and a balance 
struck, after an Inventory made in 
the presence of all parties, and six¬ 
ty dollars was found to be due a 
partner as his share, his offer to 
take one hundred dollars and retire 
from the firm was an offer to com¬ 
promise, and not a settlement.— Dal- 
pine V. Lume, Mo.App., 123 S.W. 776. 



COMPROMISE AND SETTLEMENT 


15 C.J.S. 


§ 1 

of a compromise and settlement is to compose dif¬ 
ferences and avoid litigation it is intended, not to 
bring about a decision of the questions of law in 
dispute, but to pretermit them> 

b. Distinguished from Other Transactions 

(1) In general 

(2) Novation 

(3) ' Release 

(1) In General 

A compromise Is to be distinguished from a datlon 
en paiement and a commutative contract. An offer to 
compromise differs from a tender in that a tender ad¬ 
mits that the amount tendered is due, while an offer 
to compromise admits nothing except that there Is a 
dispute. 

A compromise is distinguished from a novation, 
see infra § 1 b (2), a release, see infra § 1 b (3). 
and from other transactions, such as a dation en 
paiement,® and a commutative contract,® that is, 
a contract in which each of the contracting par¬ 
ties gives and receives an equivalent, as stated in 
the C.J.S. title Contracts § 10, also 13 C.J. p 247 
notes 7, 8. 

An offer to compromise differs from a tender in 
that a tender admits absolutely the amount tendered 
as due; while an offer to compromise admits noth¬ 
ing, except that there is a dispute, and the party 
offering money by way of compromise may claim 
that nothing is due.^ 

Accord and satisfaction. The distinction between 
a compromise and settlement and an accord and 
satisfaction is discussed in the title Accord and 
Satisfaction 1 C.J.S. § 1 b (4), where it appears 


that some transactions are susceptible of being con¬ 
sidered either as a compromise and settlement or as 
an accord and satisfaction. Cases in which the 
transaction is called “accord and satisfaction” are 
discussed in the title Accord and Satisfaction in ap¬ 
propriate sections therein. 

(2) Novation 

Both novation and compromlie substitute an old 
agreement for a new one, but novation must have a valid 
contract on which to operate, while a void contract may 
be the subject of a compromise made in good faith. 

Novation bears much resemblance to a compro¬ 
mise in that each is the substitution of an old agree¬ 
ment for a new one. They differ, however, in that 
there must at the time be a valid obligation on which 
the novation can operate, whereas a compromise in 
good faith of a void contract will be enforced 
but neither a novation nor a compormise of an ille¬ 
gal claim can be supported.® The new agreement 
under a “compromise and settlement,” as the term 
suggests, pertains rather to the termination of a 
disputed obligation—to the ultimate severance of the 
former relationship; whereas the new agreement in 
novation ordinarily contemplates the creation and 
continuation of new obligations and relationshif)S.^® 
The term “novation” is frequently applied to trans¬ 
actions in which a substitution of obligations is ef¬ 
fected as a result of a compromise and settlements^ 

(3) Release 

In the case of a release the parties know their re¬ 
spective rights, while in the case of a compromise they 
may be ignorant thereof. Unlike a technical release, a 
compromise need not be in writing or under seal. 


Payment 

“Settlement” of a debt is the same 
as “payment.”—Roniger v. McIntosh, 
137 P. 792. 91 Kan. 368. 

8 k Mo.—Striebel v. Century Elec¬ 
tric Co.. App.. 291 S.W. 147. 

“By the very nature of the agree¬ 
ment, the intention of the parties is 
the avoidance of litigation, even at 
the expense of what belongs to 
them.”—Texas Creosoting Co. v. R. 
B. Tyler Co., 156 So. 814, 817, 180 
La. 536. 

4L La.—Hill v. Hill, 138 So. 107, 173 
La. 574. 

Bw Transaction held a datlon sn 
paiement 

In a suit to recover corporate 
stock on the ground that plaintiff’s 
agent was unauthorized to transfer 
it in payment of plaintiff’s note to 
defendant, it was held that plaintiff 
having admitted his liability on the 
note the transfer was not a com¬ 
promise within the meaning of Civ. 
Code art 3071. which the agent was 


not authorized to make, but merely 
a dation en paiement and within the 
agent's authority, the defendant’s 
threat of a lawsuit on the note be¬ 
ing insufficient to make the transfer 
a compromise,—^Webster v. Harman, 
88 So. 462, 148 La. 1080. 

6 . La.—Texas Creosoting Co. v. R. 

B. Tyler Co., 156 So. 814, 180 La. 

535. 

Traasootioa bold a oommntativo ooBf 
tract 

Agreement between contractors 
which left amount of money to be 
paid in settlement of project to be 
ascertained by parol proof dependent 
largely on things to be done there¬ 
after was not a “compromise” but a 
mere commutative contract, insuffi¬ 
cient to support plea of res judicata 
interposed to suit on claim.—Texas 
Creosoting Co. v. R. B. Tyler Co., 
supra. 

7. Kan.—Latham y. Hartford, 87 

Kan. 249. 
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8 . N.Y.—Bandman v. Finn. 78 N.E. 
176, 186 N.Y. 508, 12 L.R.A..N.S., 
1134. 

12 C.J. p 316 note 14. 

Agreement ending liability under a 
disputed claim was held cither a 
compromise and settlement or a no¬ 
vation.—McCoy V. Milberry, 94 A. 
621, 87 N.J.Law 697. 

9. N.Y.—Wadsworth v. Livingston 
County, 116 N.Y.S. 8 , reversed on 
other grounds 124 N.Y.S. 334, 139 
App.Div. 832. 

lOu N.J. — Green v. Wallis Iron 
Works. 23 A. 498, 49 N.J.Eq. 48. 

11. Tex.—Slaughter v. Hall, 138 S. 
W. 496, 497, 63 Tex.Civ.App. 473. 
"In order to constitute a novation 
of the original contract the compro¬ 
mise agreement must have fully dis¬ 
charged the same.”—Slaughter v. 
Hall, supra. 

Novation held not affected by 

agreement to compromise.—Green v. 
Wallis, 23 A. 498, 49 N.J.Eq. 48. 
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A distinction has been drawn between a compro¬ 
mise and a release in that in the case of a release 
the parties know their respective rights, while in 
the case of a compromise they may be ignorant 
thcrcof.^2 An agreement of compromise, or an un¬ 
executed accord as it is sometimes called, is unlike 
a technical release in that the latter is usually in 
writing and under seal, whereas a compromise is 
valid if it has the requisites of a single contract.^® 

§ 2. Elements and Essentials 

To effect a valid compromise there must be mutual 


i 2 

concessions or yielding of opposing claims. The com¬ 
promise may be made at any time before or after action 
brought, and even after Judgment. 

Conflicting claims are essential to the validity of 
a compromise, one of its essential elements being the 
existence of a bona fide dispute or controversy be¬ 
tween the parlies,although it is immaterial what 
may he the real legal merits of the claim on either 
side.^*** It is also essential to a compromise that 
there be mutual concessions or yielding of opposing 
claims,^® and a party to a written settlement may 
not contend that there was no dispute to compro- 


12. N.C.—‘Barnawell v. Threadglll, 
56 N.C. 50. 

13. N.y. — Morehouse v. Oswepo 
Second Nat. Bank, 98 N.Y. 503. 

12 C.J. p 315 note 13. 

14. Ill.—Obermeyer v. Wisconsin 
Dairy Farms Co., 199 Ill.App. 668. I 

Ky.—Barr v. Gilmour, 265 S.W. 6, 
204 Ky. 582. 

Da.—Jahneke Service v. King, App., 
157 So. 165. 

Mas.s.—Field v. Hamm, 150 N.E. 3. 
254 Mass. 268. 

Mich.--Mllks V. Tritten. 250 N.W. 
362, 264 Mich. 414. 

Minn.—Addi.son Miller. Inc. v. Amer¬ 
ican Cent. Ins. Co., 249 N.W. 795, 
189 Minn. 336—C. W. La Moure Co. 

V. Cuyuna-Mille Lacs Iron Co., 
180 N.W, 540, 147 Minn. 433— 
Isaacs V. Wishnick, 162 N.W. 297, 
136 Minn. 317. 

Mo.—Arnold v. Brotherhood of Loc¬ 
omotive Firemen and Enpinemen, 
App., 106 S.W.2d 32, 35, citing 

Corpus Juris — Richardson Dry 
Goods Co. V. Hirsch. App., 274 S. 

W. 885—Friedman v. Stale Mut. 
Life Assur. Co. of Worcester. 
Maas., App., 108 S.W. 156. 

N.Y.—Ostrander v. Ostrander, 191 N. 

Y.S. 470, 199 App.Div. 437. 

Tex.—Ford v. Glaze, Civ.App., 60 S. 
W.2d 898, 899. citing Corpus Juris 
—Parsons v. Fern-Glen Oil Co., 
Civ.App., 241 S.W. 1079. 

12 C.J. p 316 notes 19. 20. 

"Compromise . . . may never 

be invoked in bar of a claim unless 
there exists a dispute between the 
parties as to the amount due.*’— 
Breeland v. Kenner, La.App., 176 So. 
678, 679. 

Transactions held not settlements of 
existing disputes 

(1) Writing setting forth schedule 
of household articles divided among 
heirs, not purporting to settle any 
controversy, held not settlement.— 
In re Willmotfs Estate, 230 N.W. 
330, 211 Iowa 34, 71 A.L.R. 1018. 

(2) Payment by buyer of farm to 
seller of full amount of purchase 
price, without deduction for prior 
payment made by buyer to seller's 
broker, and payment to broker, pay¬ 
ment to seller being made in reliance 


on latter’s statement that broker was 
not entitled to commission, were not 
settlements of an existing dispute as 
to whether buyer could recover from 
seller, as paid under mutual mis¬ 
take, excess amount paid.—Gosswil- 
ler V. Jansen, 162 N.W. 46. 179 Iowa 
806. 

(3) Where plaintiff told owner of 
a customer for owner's land, and 
thereafter owner asked plaintiff 
what he would take for commission 
if owner lowered the price, plaintiff’s 
offer to take leas commission than 
previously promised was not a com¬ 
promise of a disputed claim.—Field 
V. Hamm. 150 N.E. 3. 254 Mass. 268. 

Demand Is not ‘^liquidated” so as 
to preclude compromi.se thereof, even 
where liability for some sum is ad¬ 
mitted, unless it appears how much 
is due. — Adduson Miller, Inc. v. 
American Cent. Ins. Co., 249 N.W. 
795, 189 Minn. 336. 

Compromises held based on unliqui¬ 
dated demand or debatable oon- 
troversy 

(1) Generally. 

U.S.—Freiberg v. Pierce, C.C.A.Okl., 
83 F.2d 961. 

Minn.—Bacich v. Northland Transp. 
Co., 242 N.W. 379, 185 Minn. 644. 

(2) When it is admitted that one 
of two different sums is due, but 
there is dispute as to which, demand 
is ‘‘unliquidated.’’—Meyers v. Acme 
Homestead Ass’n, 138 So. 443, 18 La. 
App. 697. 

Additional consideration for in¬ 
stallation of electrical equipment 
must, unless arbitrarily demanded, 
be considered as adjustment by way 
of compromise of differences.— 
Standard Eh*ctric Const. Co. v. Frick 
Co., 134 So. 322, 16 La.App. 381. 

15. Ark.—W, Y. Bransford & Son v. 

I Smith & Whitney, 228 S.W. 377, 
147 Ark. 613. 

Ky.—Barr v. Gilmour, 265 S.W. 6 , 
204 Ky. 682. 

Wis.—Galusha v. Sherman, 81 N.W. 
495, 105 Wis. 263. 47 L.R.A. 417. 

la U.S.—Lewis V. U. S., D.C.Colo.. 
17 F.Supp. 543. 646, citing Corpus 

Juris. 


Mich.—Milks v. Tritten, 250 N.W. 
262, 264 Mich. 414. 

Minn.—C. W. La Moure Co. v. Cuy- 
una-Mille Lacs Iron Co., 180 N.W. 
.540, 147 Minn. 433 — Isaacs v. 
Wishnick. 162 N.W. 297, 136 Minn. 
317. 

Okl.—Owens v. Lynch, 297 P. 223, 
227. 147 Okl. 298, citing Corpus 
Juris— Scott v. Scott. 268 P. 245, 
248. 131 Okl. 144, citing Corpus 
Juris —Evans v. Irby, 227 P. 433, 
435, 100 Okl. 60, quoting Corpus 
Juris —Gunn v. Fryberger, 176 P. 
248. 249. 71 Okl. 170, quoting Cor¬ 
pus Juris. 

Or.—Blue v. City of Union, 76 P. 2 d 
977. 

12 C.J. p 314 note 2. 

One element of “oompromise” is a 
oonoession prompted by a desire for 
peace and avoidance of litigation.— 
Blue v. City of Union, supra. 
Transaction constituting compromise 
A contract, purporting to be an ar¬ 
rangement whereby, in consideration 
of recognition and readjustment of 
the relative contractual rights and 
obligations, the preexisting legal 
controversies involving such rights 
and obligations, and resulting in a 
Judgment, are definitely fettled, is 
one of compromise.—^Armstrong v. 
Sacramento Valley Realty Co., 178 P. 
516, 179 Cal. 648. 

Transaction not constituting oom- 
promise 

(1) Where defendant contractor 
under an Indemnity agreement un¬ 
derstood that there was to be but 
one premium, and, upon learning 
that there would be a premium "for 
each year,’’ entered upon negotia¬ 
tions with the indemnity company 
“for the purpose of adjusting the 
matter," an agreement between them 
that defendant would make all nec¬ 
essary arrangements to have plain¬ 
tiff released of all liability and com¬ 
pany would make application to be 
relieved, was not a valid compromise 
of the matter.—AStna Ins. Co. v. Det- 
jen, Mo.App., 211 S.W. 911. 

(2) Seller could not recover in¬ 
creased price for sale of silk hose, 
if binding contract was made on 
lower price, on theory that buyer’s 
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mise, when the instrument itself, signed and ac¬ 
knowledged by him, clearly states the grounds for 
settlemcnt.^^ Hence an agreement by a debtor to 
pay, or by a creditor to accept, an amount admit¬ 
ted to be due is not a compromise.!® An unliqui¬ 
dated claim, essential to a valid compromise, is one 
which one of the parties to the contract cannot 
alone render certain.!® 

Payment under protest. The overpayment of ac¬ 
crued rents, made by defendants to plaintiff under 
protest, is not a settlement of the disputed claim.®® 

Time of compromise. A compromise and settle¬ 
ment of disputed claims may be made after default 
in the performance of a contract,®! before or aft¬ 


er action brought,®® or at any stage of litigation, 
even after judgment.®® 

§ 3. - Subject-Matter 

a. In general 

b. Family settlements 

a. In General 

Disputed claims arising out of contract or tort may 
be compromised; but the controversy must be with re¬ 
spect to material matters. Part of a controversy may be 
settled. 

Generally speaking, any disputed right or claim 
asserted in good faith and on reasonable grounds,2^ 
whether arising out of contract®® or tort,®® may be 


agrreement to pay increased price 
was compromise or settlement, 
where 'seller was sellincr to other 
customers at same price, adjusted 
price was determined solely on basis 
of production, and seller made no 
concessions but fixed new price ac- 
cordingr to its contention as to terms 
of original contract.—Charles Chip- 
man's Sons Co. v. Thomas. Field & 
Co.. 187 S.E. 321, 117 W.Va. 637. 

17. Tex.—Great Southern Life Ins. 
Co. V. Heavin, Com.App., 39 S.W.2d 
851. reversing, Civ.App., 21 S.W.2d 
1086—Ferguson v. Ragland, Civ. 
App., 243 S.W. 721. 

1& Minn.—Isaacs v. Wlshnick, 162 
N.W. 297, 136 Minn. 317. 

Mont.—Roper v. Caterpillar Tractor 
Co., 37 P.2d 812, 98 Mont. 76. 

19. Ala.—Leader v. Vaughan. 103 
So. 718, 20 Ala.App. 545. 

20L Tex.—Shannen v. Todd, Civ. 
App., 287 S.W. 617. 

21. N.Y.—Manhattan Taxi Service 
Corporation v. Mogul Finance Cor¬ 
poration. 250 N.Y.S. 549, 140 Misc. 
386. 

22. Ala.—Johnson v. Hill. 124 So. 
394. 28 Ala.App. 286. 

23. Ariz.—Little v. Brown, 11 F.2d 
610, 40 Ariz. 206. 

Ky.—Bernheim v. Wallace, 217 S.W. 
916, 186 Ky. 459, 8 A.L.R. 938. 

2ii. Minn. — Mulligan v. Farmers’ 
Nat. Bank in Alexandria, 260 N.W. 
630, 194 Minn. 451. 

Party may waive rights by voliuu 
tary asgotiatloBS, which he would 
have been entitled to assert as 
against compulsory process.—Ocean 
Accident & Guarantee Corporation v. 
Hooker Electro-Chemical Co.. 147 N. 
E. 361, 240 N.Y. 37, affirming order 
and answering certified questions 206 
N.Y.S. 941. 210 App.Div. 826. 

Claim against bank 
Where debtor asserted claim 
against bank and threatened legal 
proceedings to enforce it because of 
manner in which bank had been 


handling debtor's claim assigned to 
bank as security, debtor’s claim 
against bank was proper subject of 
contract of compromise.—Mulligan 
V. Farmers’ Nat. Bank in Alexandria, 
260 N.W. 630. 194 Minn. 461. 

Other particular claims: 

For wrongful death see the C.J.S. 
title Death fi 47. also 17 C.J. P 
1246 note 78-p 1250 note 20. 
Under wills see the C.J.S. title 
Wills S 325. also 68 C.J. p 909 
note 91~p 915 note 99: 8 1110. 

also 69 C.J. p 1275 notes 40-46. 

25k Ky.—Barr v. Gilmour, 265 S.W. 
6, 204 Ky. 582. 

Me.—^Valley v. Boston & M. R. Co., 
68 A. 635, 103 Me. 106. 

N.Y,—Reilly v. Barrett, 115 N.E. 453, 
220 N.Y. 170, affirming 152 N.Y.S. 
1139, 168 App.Div. 925, and 152 N. 
Y.S. 1139, 168 App.Div. 931. 

Okl.—Munn v. Mid-Continent Motors 
Securities Co., 228 P. 150, 100 Okl. 
106. 

12 C.J. p 816 note 17. 

Particular matters subject to com¬ 
promise 

(1) Where there is a bona fide 
controversy between parties to a 
deed absolute in form, as to whether 
a mortgage was Intended, a new con¬ 
tract, entered into to adjust the mat¬ 
ter, is binding on the parties.—Mur¬ 
phy V. Booker, 214 S.W. 63, 139 Ark. 
469. 

(2) Parties to arbitration agree¬ 
ment may make settlement contract 
binding one to pay the other stipu¬ 
lated sum, although the award, made 
and filed with the clerk of court aft¬ 
er pursuing arbitration proceedings 
to the end. in compliance with stat¬ 
ute. would preclude the maintenance 
of an independent action.—In re 
Powers’ Estate. 218 N.W. 941, 205 
Iowa 956. 

(3) Parties to dispute concerning 
amount of unliquidated debt may 
enter into binding compromise agree¬ 
ment providing for payment of vary¬ 
ing amounts depending on different 
contingencies. — Wlshnick v. Pre-{ 
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serves & Honey. 6 N.E.2d 808, 272 
N.Y. 252, reversing 285 N.Y.S. 522, 
247 App.Div. 738, modifying 276 N.Y. 
S. 420. 153 Misc. 596. 

(4) Compromise agreement be¬ 
tween retired president of corpora¬ 
tion and corporation providing that 
president should assign life policies 
in amount of forty thousand dollars 
as security for notes totaling thirty 
thousand dollars, and that corpora¬ 
tion should be entitled to full forty 
thousand dollars value of policies if 
president should die before payment 
of notes or on default thereon, was 
held unambiguous and entitled cor¬ 
poration to entire face value of pol¬ 
icies on death of president prior to 
payment of notes, where claims hon¬ 
estly made by corporation exceeded 
amount of president’s claims by 
more than forty thousand dollars, 
as against contention that agree¬ 
ment was Invalid as forfeiture, pen¬ 
alty, or waiver of right of redemp¬ 
tion.—Wishnick v. Preserves & Hon¬ 
ey, supra. 

2a Ga.—Collins v. Collins. 140 S.E. 
501, 165 Ga. 198. 

Ky.—Barr v. Gilmour, 265 S.W. 6, 
204 Ky. 582. 

La.—Brewster v. J. C. Byram & Co., 
App., 149 So. 118. 

Me.—^Valley v. Boston & M. R. Co., 
68 A. 635, 103 Me. 106. 

Mass.—Powers v. Rittenberg, 169 N. 

E. 913, 270 Mass. 221. 

Mich.—^Belrose v. Kanitz, 280 N.W. 
S3, 284 Mich. 497. 

N.Y.—Reilly v. Barrett. 115 N.E 
463, 220 N.Y. 170, affirming 152 
N.Y.S. 1189, 168 App.Div. 925, and 
162 N.Y.S. 1139, 168 App.Div. 931 
—Canfield v. Pulsifer, 236 N.Y.S. 
32, 226 App.Div. 445. 

N.C.—Harris v. Seaboard Air Line 
Ry. Co., 180 S.E. 819, 190 N.C. 480. 
49 A.L.R. 1462. 

Okl.—Munn v. Mid-Continent Motor 
Securities Co., 228 P. 160, 100 Okl. 
106. 

Va.—Cary v. Harris, 91 S.E. 166. 120 
Va. 262. 
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the subject of compromise. A civil judgment, un¬ 
like a criminal judgment, may be compromised 
but it has been held that the controversy must be 
with respect to material matters.^* Parties may 
settle any part of a controversy and leave the rest 
for litigation.29 So a compromise and settlement 
of litigation need not embrace all the matters in 
issue; adjustment of single issues, although not 
necessarily determinative of the outcome, should be 
encouraged.5® 

Usurious transactions. If there is a genuine dis¬ 
pute between the parties as to the usurious nature 
of a contract, such controversy may be compromised 
as well as any other question of a disputed legal 
right.5i 

b. Family Settlements 

Family settlements are favored, and will be upheld 
In the absence of fraud; but such settlements should be 
confined to cases Involving the disposition of property, 
and should not extend to personal claims growing out of 
torts or money demands. 

Compromises having for their object the settle¬ 
ment of family difficulties or controversies are fa¬ 


vored at law and in equity if at all reasonable,** 
and no rights of creditors intervene but this 
doctrine, it has been held, should not be carried so 
far as to work practical injustice,’34 it should be 
confined to cases involving the disposition of prop¬ 
erty in which the members of a family are interest¬ 
ed, and should not be extended to personal claims 
growing out of torts or money demands between 
members of the family.36 

The validity of family settlements between heirs 
and distributees in reference to the distribution of 
the estate is discussed in the C.J.S. title Descent 
and Distribution § 73, also 18 C.J. p 888 note 92-p 
890 note 9. Agreements affecting the right to con¬ 
test wills are discussed in the C.J.S. title Wills § 
325, also 68 C.J. p 909 note 91-p 915 note 99. Con¬ 
tracts between devisees and legatees relating to 
their respective interests in the testator's estate 
are discussed in the C.J.S. title Wills § 1110, also 
69 C.J. p 1275 notes 44-46. 

§ 4. — Certainty 

A compromise agreement should be full, complete In 


Wash.—Normlle v. Denison. 186 P. 

305, 109 Wash. 206. 

12 C.J. p 316 note 18. 

One who has been defranded may 
compromise and settle his right of 
action for the fraud. 

Ga.>-CollinB v. Collins, 140 S.R 601, 
166 Ga. 198. 

Mass.—Powers V. Rittenberg, 169 N. 

E. 913. 270 Mass. 221. 

Va.—Cary v. Harris, 91 S.E. 166, 120 
Va. 262. 

Wash.—^Normile v. Denison. 186 P. 
806. 109 Wash. 205. 

Uability for aegllgeaoe may be 
compromised and settled. 

La.—^Brewster v. J. C. Byram & Co.. 
App., 149 So. 118. 

N.T.—Colonial Motor Coach Corpo¬ 
ration v. New York Cent. R. Co., 
228 N.T.S. 608. 131 Misc. 891. 

N.C.—Harris v. Seaboard Air Line 
Ry. Co.. 130 S.E. 319, 190 N.C. 480. 
49 A.L.R. 1452. 

9(7. N.T.—^Andrews v. Andrews, 2 N. 
T.S.2d 575. 166 Misc. 385. 

Prooeedlngs In domestlo relations 
oonrt 

Parties to a proceeding to force 
husband to support dependents in 
family division of domestic relations 
court may compromise at will their 
claims, including those based on 
court orders or Judgments, unless 
one party is a public charge and 
the city might thus be harmed by 
the compromise.—^Andrews v. An¬ 
drews, 2 N.Y.S.2d 675, 166 Misc. 385. 
SSL Mo.—^Friedman v. State Mut. 
Life Assur. Co. of Worcester, 
Mass., App., 108 S.W.2d 166. 


99. Mich.—^Wolverine Ins. Co. v. 
Klomparens. 263 N.W. 724. 273 

Mich. 493. 

39, U.S. — Milwaukee Mechanics’ 
Ins. Co. V. Ciaccio. C.C.A.Ill., 38 F. 
2d 153. 

31. Ky.—Gray v. XT. S. Savings & 
Loan Co., 77 S.W. 200, 116 Ky. 
967, 25 Ky.L. 1120. 

12 C.J. p 316 note 22. 

39. Ark.—Edwards v. Swllley, 118 
S.W.2d 684—Hollowoa v. Buck, 296 
S.W. 74, 174 Ark. 497—Davis v. 
Davis, 283 S.W. 360, 171 Ark. 168 
—Martin v. Martin, 135 S.W. 348, 
98 Ark. 93. 

Colo.—In re Smith’s Estate, 83 P.2d 
333, 336, quoting Corpus Juris— 
In re Schofield's Estate, 73 P.2d 
1381, 101 Colo. 443. 

Conn.—^Warner v. Warner, 1 A.2d 
911. 

Ga.—McDonald v. McDonald, 180 S. 
B. 816, 180 Ga. 771—Preston v. 
Ham. 119 S.E. 658, 156 Ga. 223. 
Ill.—Stipanowich v. Sleeth, 181 N.E. 
632, 849 Ill. 98—Simpson v. Wrate, 
169 N.E. 324, 326, 337 111. 520, cit¬ 
ing Corpus Juris —^Wolf v. Uhle- 
mann, 166 N.E. 334, 326 Ill. 166— 
Hagen v. Anderson, 147 N.E. 791, 
317 111. 173. 

Kan.—Schnack v. City of Lamed, 186 
P. 1012, 1014, 106 Kan. 177, quot¬ 
ing Corpus Juris. 

Ky.—Brakefleld v. Baldwin, 60 S.W. 

2d 376, 249 Ky. 106. 

Md.—^Walbach v. Walbach, 166 A. 
* 422, 166 Md. 8. 

Minn.—Peterson v. Hcgna, 197 N.W. 
484, 158 Minn. 289. 
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Miss.—Cnrhart v. Aldridge. 109 So. 
700, 144 Miss. 178—Pierce v. Gar¬ 
rett. 107 So. 885, 142 Miss. 641— 
Pierce v. Garrett, 107 So. 886, 142 
Miss. 641. 

Mo.—^Adamack v. Herman, App., 33 
S.W.2d 135. 

Neb.—In re Shierman’s Estate, 261 
N.W. 155, 158, 129 Neb. 230, citing 
Corpus Jhrls, and affirmed 270 N. 
W. 841, 132 Neb. 46. 

N.Y.—Ostrander v. Ostrander, 191 N. 
Y.S. 470, 199 App.Div. 437—Galvin 
V. O’Neill, 177 N.Y.S. 643, 108 Misc. 
297. 

N.C.—Carstarphen v. Carstarphei\ 
137 S.E. 668, 193 N.C. 641. 

Or.—Moore v, Moore, 252 P. 964, 121 
Or. 48. 

Pa.—Mershon’s Estate. 8 Pa.Dist. 
154, 22 Pa.Co. 278. 

R.I.—McGinn v. McGinn. 146 A. 636, 
50 R.I. 236. 

Tenn.—Shockley v. Harris. 7 Tenn. 
App. 7. 

Va.—^Weadc v. Weade, 160 S.E. 238, 
153 Va. 540. 

Wash.—Collins v. Collins, 276 P. 671, 
161 Wash. 201. 

Wyo.—Hill v. Breeden, 79 P.2d 482. 
12 C.J. p 32? note 10. 

<33. Mo.—^Adamack v. Herman, App., 
33 S.W.2d 135. 

Wash.—Collins v. Collins, 276 P. 671, 
151 Wash. 201. 

34. Md.—Walbach v. Walbach, 166 
A. 422, 165 Md. 8. 

35b Minn.—Peterson v. Hegna, 197 
N.W. 484. 168 Minn. 289. 



§4 


COMPROMISE AND SETTLEMENT 


15 C.J.S 


Itself, and certain. An agreement to adjust claims at a 
future time is not a compromise. 

An agreement of compromise must, like other 
contracts, be certain, full, and complete in itself,36 
with nothing left for ascertainment by parol proof,37 
although, on the other hand, it has been held that 
the agreement is not void by reason of an ambiguity 
which may be cured by parol evidence,^® as vrhere 
it omitted to express the consideration,^^ or to set¬ 
tle the name of the person to whom the obligation 
of the contract was due.^® It should clearly indi¬ 
cate the subject matter,^^ and be in such form as to 
preclude all future controversy as to its true im- 
port.^3 So, a mere agreement to adjust claims at 
a future time does not amount to a compromise.^3 


§ 5. - Mutuality 

A compromise agreement must be mutually binding 
on the parties. 

A compromise agreement must be binding on 
both parties, so that an action may be maintained 
by either to enforce it."*^ 

§ 6. — Parties 

It It essential to the validity of a compromise and 
settlement that there be parties competent and authorized 
to contract in relation to the subject matter, or that 
their acts, If not authorized, be ratified. 

Parties having the capacity to contract with re¬ 
lation to the subject matter arc essential to the va¬ 
lidity of a compromise;^® but subject to the qualifi- 


36. La.—Texas Creosoting Co. v. R. 
B. Tyler Co., 166 So. 814. ISO La. 
535—^Lampkins v. Vlckaburp. S. & 
P. R. Co.. 8 So. 630. 42 I.a.Ann. 
997—Johnson v. National Casualty 
Co., App., 176 So. 235. 

Mich.—Belanger v. Chicago & N. W. 
Ry. Co., 249 N.W. 893, 264 Mich. 
407. 

12 C.J. p 321 note 89. 

Agreements held not invalid for tuu 
certainty 

(1) Agreement to pay railroad sec¬ 
tion laborer according to local work¬ 
men’s compensation law if laborer 
woul4 return to work was held not 
invalid because of uncertainty of 
measure of damages stipulated.—Be¬ 
langer V. Chicago & N. W. Ry. Co„ 
supra, 

(2) Agreement In settlement of 
differences to art as broker for 
plaintiff, who could retain part of 
commissions in payment of broker’s 
notes, was held deflnite, although 
plaintiff was not obligated to give 
broker business.—Wolf v. Moran, R. 
1., 133 A. 350. 

37. La.—Texas Creosoting Co. v. R. 
B. Tyler Co.. 166 So. 814, 180 La. 
535—Lampkins v. Vicksburg, S. & 
P. R. Co., 8 So. 630, 42 La.Ann. 997 
—Johnson v. National Casualty 
Co., App., 176 So. 235. 

N.Y.—Habgood v. Van Dyke Taxi & 
Transfer, 220 N.Y.S. 454, 128 Mlsc. 
884. 

VnoertalAty as to amount payable 

Agreement to make fair and rea¬ 
sonable settlement of personal in¬ 
jury claim was not enforceable for 
lack of agreement as to amount pay¬ 
able which cannot be supplied by, 
proof of reasonable value nor by 
proof that the parties were later to 
agree on it.—^Hpbgood v. Van Dyke 
Taxi & Transfer, 220 N.Y.S. 454, 128 
Misc. 884, affirmed 222 N.Y.S. 815, 
220 App.Div. 801. 

3& U.S.—Bunel v. O’Day, C.C.Mo., 
125 F. 303. 


Ga.—McLeod v. Adams, 27 S.E. 680, 
102 Ga. 533. 

36. U.S.—Bunel v. O’Day, C.C.Mo.. 
125 F. 303. 

40. Ga.—McLeod v. Adams, 27 S.E. 
680, 102 Ga. 633. 

41. Colo.—Grimes v. Barndollar, 148 
P. 256. 58 Colo. 421. 

12 C.J. p 321 note 91. 

40. Tenn.—Humphreys v. McCloud. 
3 Head 235. 

43l Mo. — Broderick v. Hartman, 
App.. 124 S.W. 1060. 

44. Wash.—Kahl v. Ablan, 294 P. 
1010, 160 Wash. 201. 

Wis.—Barker v. Ring, 72 N.W. 222, 
97 Wis. 53. 

12 C.J. p 321 note 88. 

45. U.S.—Big Diamond Mills Co. v. 
U. S., C.C.A.Minn.. 51 P.2d 721, 
724, citing Corpus Juris. 

Cal.—Jones v. Noble, 39 P.2d 486, 
3 Cal.App.2d 816. 

Tex.—Irby v. Andrews, Civ.App., 211 
S.W. 290. 

12 C.J. p 316 note 23. 

Capacity of particular persons: 
Agents see Agency § 118. 

Assignees for benefit of creditors 
see Assignments for Bcnt'fll of 
Creditors $ 188. 

Attorney at law see Attorney and 
Client 6 105. 

Bank commissioner or superintend¬ 
ent see Banks and Banking 9 
432 b. 

Corporate officers and agents see 
C.J.S. title Corporations 9 1064, 
also 14A C.J. p 468 note 68-p 
470 note 98. 

Corporations see C.J.S. title Cor¬ 
porations 9 1265, also 14A C.J. p 
764 note 26; 9 1738, also 14A C. 
J. p 1149 note 88. 

Counties see C.J.S. title Counties 
9 233, also 15 C.J. p 586 notes 
93-95. 

Guardians ad litem see C.J.S. title 
Infants 9 111, also 31 C.J. p 1142 
notes 40-60. 

Guardians of infants see C.J.S. ti¬ 
tle Guardian and Ward 9 70, also 
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28 C.J. p 1124 note 60-p 1125 
note 57. 

Guardians of insane persons see C 
J.S. title Insane Persona 9 144, 
also 32 C.J. p 777 notes 66-73. 

Husband, as to wife’s separate 
estate, see C.J.S. title Husband 
and Wife 9 292. also 30 C.J. p 
853 notes 5, 11, p 854 notes 12, 
13 . 

Infants see C.J S. title Infants 9 
80, also 31 C.J. p 10S3 note 57- 
p 1084 note 70. 

Insane persons see C.J.S. title In¬ 
sane Persona 9 113. also 32 C J. 
p 736 notes 79, 80. 

Married women see C.J.S. title 
Husband and Wife 9 189. also 30 
C.J. p 748 notes 76-83. 

Municipal corporations generally 
see C.J.S. title Municipal Cor¬ 
porations 9 2181, also 44 C.J. p 
1449 note 35-p 1450 note 52; 9 

2197, also 44 C.J. p 1459 note 26- 
p 1460 note 36. 

Parent, claims by or against child, 
see C.J.S. title T’arent and Child 
9 58, also 46 C.J. p 1317 note 12- 
p 1318 note 19. 

Receivers generally see C.J.S. ti¬ 
tle Receivers 9 165, also 53 C.J. 
p 147 note 50-p 148 note 61. 

Receivers of tianks see Hanks and 
Banking 9 601. 

Receivers of corporations general¬ 
ly see C.J.S. title Corporations § 
1509, also 14A C.J. p 995 notes 
41 42; 9 1523, also 14A C.J. p 

1006 notes 76-77. 

School districts and officers see C. 
J.S. title Schools and School 
Districts 9 425. also 56 C.J. p 776 
notes 51-55. 

States see C.J.S. title States 9 
111, also 69 C.J. p 169 notib 75. 
p 170 note 79; 9 211. also 69 C. 
J. p 298 notes 4, 7, 8. 

Step-parents see C.J.S. title Parent 
and Child 9 84, also 46 C.J. p 
1341 note 67. 

Towns see C.J.S. Towns 9 180, also 
63 C.J. p 214 notes 44, 47. 48, 
61. 52; 9 185, also 63 C.J. p 217 
notes 97-3, 6. 
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cation of capacity, a valid compromise may be 
made by any parties between whom a controversy 
as to their respective rights cxists.^s 

A compromise may be effected by persons repre¬ 
senting and acting under the authority of the par¬ 
ties to a controversy, express or implied from their 
relations but no such compromise by a third 
person is binding in the absence of such authority,^* 
or unless it be subsequently ratified either expressly 
or by such acts of the interested parties as clearly 
evidence their intention to accept such settlemcnt,^^ 
as for instance by accepting the fruits of such com- 
promise,50 or by abiding by, and acting on, such 
compromise for a long period of time.®^ The right 
of a conditional purchaser of personalty to sue for 
injury thereto by a third person authorizes him to 
compromise the claim.*'*^ A compromise of a bona 
fide dispute, effected by one party to a contract act¬ 
ing as agent of the other, is binding on the latter 
in the absence of fraud but where a lot owner 
contracted with two persons as individuals to pay 
them a commission on a sale of lots, neither of 
such ])ersons has authority to settle with the owner 
for all the commissions/**^ Where a litigant assigns 
to his counsel an interest in his claim or cause of 
action, each has the right to comi)romisc his owm 
interest but if the assignor, without the consent 
of the assignee, purports to compromise the entire 
claim or cause of action, the assignee is not bound 


§ 7 

thereby if the party against whom the claim exists 
had actual or constructive notice of the assignment, 
as stated infra § 28. In an action against two 
joint tort-feasors one of them may settle with plain¬ 
tiff,^® and if the settlement is not in full satisfac¬ 
tion of the injury, the action may proceed against 
the other, as stated infra § 24. 

One who has effected a compromise without ex¬ 
press authority must show that it was reasonable 
and proper in order to hold a person secondarily li- 
able.®7 The power to compromise, once conferred, 
is presumed to continue.®* 

Mental or physical capacity to enter into compro¬ 
mise agreement is discussed infra § 14, and the right 
to set aside a compromise for mental or physical in¬ 
capacity is discussed infra § 32. 

§ 7. - Offer and Acceptance 

a. In general 

b. Sufficiency of acceptance 

a. In General 

To constitute a valid compromise and settlement 
there must be a sufficient offer, and an acceptance there¬ 
of as made; and where the offer is conditional the condi¬ 
tions must be complied with. 

A definite meeting of the minds of the parties is 
essential to a valid compromise,®® for a settlement 


Trustees see C.J.S. title Trusts § 
266, also 65 C.J. p 689 notes 21- 
29. 

United States sec C.J..S. title Unit¬ 
ed States § 101, al.so 65 C.J. P 
1358 note 30-p 1360 note 53; § 

167, also 65 C.J. p 1391 note 47- 
p 1392 notes 48-50. 

40. Conn.— Thomas’ App., 81 A. 972, 
86 Conn. 50. 

Ill.—Mattoon Gas LIffht, etc., Co. v. 

Dolan, 105 Ill.App. 1. 

47. N.Y.—O’Brien v. New York, 65 
N.Y.S. 50, 25 Miac. 219, affirmed 57 
N.Y.S. 1039, 40 App.Div. 331. af¬ 
firmed 55 N.E. 1098, 160 N.Y. 691. 
N.C.—Talge Mahogany Co. v. Yeager 
Mfg. Co.. 164 S.K. 349, 202 N.C. 
814. 

48L N.Y.—Lockwood v. Title Ins. 
Co. of New York, 116 N.E. 981. 220 
N.Y. 410. 

Tex.—Irby v. Andrews, Civ.App., 211 
S.W. 290. 

12 C.J. p 316 note 27. 

49. Ala.—Tom Huston Peanut Co. v. 

Black, 129 So. 58. 221 Ala. 375. 

12 C.J. p 317 note 28. 

BO. Wis.—Strasser v. Conklin, 11 N. 
W. 251, 54 Wis. 102. 

Bl. Nev.—Abernathle v. Consolidat¬ 
ed Virginia Min. Co., 16 Nev. 260. 


59. Ga.—Ellis Motor Co. v. Han¬ 
cock, 145 S.E. 518, 38 Ga.App. 788. 
Tenn.—First Nat. Bank v. Union By. 
Co., 284 S.W. 363, 153 Tenn. 386. 
Conditional vendee in not ench 
trustee for vendor as to be preclud¬ 
ed from settling with third party for 
injury to property without vendor’s 
sanction, but only becomes trustee 
as to surplus recovered after satis¬ 
fying his own demand.—First Nat. 
Bank v. Union By. Co., supra. 

53. Or.—Williamson v. North I’ac. 
Lumber Co., 70 P. 387, 532, 42 Or. 
153. 

54. Mich.—Bi.sk v. Hehl, 183 N.W. 
761, 215 Mich. 132. 

55. Tex.—Irby v. Andrews, Civ. 
App., 211 S.W. 290. 

56. Neb.—Tankersley v. Lincoln 
Traction Co., 163 N.W. 850, 101 
Neb. 678. 

67. Tenn.—Winslow v. Ilarriman 
Iron Co., Ch., 42 S.W. 698. 

58. Ky.—^Wheeler v, Wheeler, 15 
Ky.L. 539. 

59. Colo.—Sarvis Timber Co. v. Bit- 
zer, 185 P. 265, 66 Colo. 606. 

Kan.—Malone v. Wimnier, 76 P.2d 
224, 227, 147 Kan. 177, quoting 
Corpus Juris—Vigneron v. List & 
Hallett Const. Co.. 288 P. 570. 130 
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Kan. 676—Minor v. First Nat. 
Bank, 212 P. 672, 112 Kan. 666. 
Mic‘h.—Beinhard v. Grand Rapids 
School Equipment Co., 178 N.W. 
718. 211 Mich. 165. 

Minn.—In re Pfenninger's Estate, 
160 N.W. 487, 136 Minn. 192. 

Mont.—Roper v. Caterpillar Tractor 
Co., 37 P.2d 812. 98 Mont. 76. 

Or.—State v. Funk, 209 P. 113, 106 
Or. 134, 26 A.L.R. 626. 

Tex.—Bates v. Lefforge, Com. App., 
63 S.W.2d 360, reversing, Civ.App., 
42 S.W.2d 806—^Applewhite v. Ses¬ 
sions, Civ.App., 114 S.W.2d 289. 
Wash.—^Electric Sales Corporation v. 

Radford, 173 P. 942, 103 Wash. 130. 
12 C.J. p 317 note 35. 

Tentative, nnezeented agreement 
for settlement of suit on notes giv¬ 
en for price of piano, was not a 
compromise and settlement.—Bowers 
V. Southern Automatic Music Co., 74 
So. 774, 114 Miss. 25. 

Vo binding agreement shown 

Where written memorandum, com¬ 
promising claim of mechanic’s lienor, 
for installing electric system in cer¬ 
tain houses, was made under misap¬ 
prehension as to efficiency of ap¬ 
paratus in certain of houses, there 
was not such meeting of minds as 
to make agreement binding.—Elec- 
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cannot be predicated on equivocal actions of the 
parties.®® An actual offer to compromise,®^ and an 
acceptance thereof,®2 is essential to a valid contract 
of compromise and settlement. A proposition made 
by way of settlement or compromise of a claim, un¬ 
less accepted as made, is not binding on either par¬ 
ty.®® It docs not even operate as an admission of li¬ 
ability,®^ and the rights of the parties are not affect¬ 
ed thereby.®® A compromise agreement will not op¬ 
erate as a satisfaction of the original demand unless 
claimant intended to accept it as such;®® and in 
order that an offer of payment of less than the 
amount due should be regarded as an offer of set¬ 
tlement, it must be accompanied by such a declara¬ 
tion as is equivalent to a condition that if accepted 
it shall be in satisfaction.®"^ It is immaterial from 
which party an offer of settlement comes,®® but it 
must be sufficiently definite and certain to show an 
intention to create legal relations,®® and to show an 
intention to assume a legal liability for the amount 


offered on acceptance by the offeree.*^® Where, un¬ 
der the circumstances, an offer was so clearly in¬ 
tended as a proposition of settlement that the of¬ 
feree is bound so to understand it, it may be held 
to be a proposition of settlement as a matter of 
law.71 If a sum is agreed on for injuries to per¬ 
son and property, the injured person is bound by 
the agreement, whether or not a check was mailed 
and accepted ih full settlement.*^® An offer to pay 
a debt in property instead of money is not an offer 
of compromise,^® nor is an offer to settle a note by 
transferring another note.*^^ Where a voucher in 
payment of a settlement is forwarded to be deliv¬ 
ered when the accompanying receipt was dated and 
signed, the settlement in the absence of a contrary 
stipulation is to be regarded as speaking from the 
date of the acceptance of the money and the signing 
of the receipt therefor."^® An offer of compromise, 
when accepted, constitutes a binding contract of 
compromise and settlement,*^® and such offer and 


trie Sales Corporation v. Radford. 
173 P. 942, 103 Wash. 130. 

eo. Kan.—Malone v. Wimmer. 75 P. 
2d 224, 227. 147 Kan. 177, quoting 
Corpus Juris. 

12 G.J. p 818 note 36. 

61. Ill.—Obermeyer ▼, Wisconsin 
Dairy Farms Co., 199 Ill.App. 668. 
Iowa.—^United Motors Service v. 
Heinen, 263 N.W. 343. 220 Iowa 
859. 

Ky.—^Barr v. Gilmour, 265 S.W. 6, 
204 Ky. 682. 

12 C.J. p 318 note 37. 

Statsmsats not coasfeitutiBj offer of 
settlemeat 

(1) In wholesaler's action for bal¬ 
ance due on automobile parts and 
supplies sold to retailer, statement 
of wholesaler's agrent to retailer that 
retailer could pay bill, return auto¬ 
mobile parts and supplies, or beat 
bill was not offer of settlement un¬ 
der which wholesaler was bound to 
accept parts and supplies shipped to 
it in full satisfaction of account.— 
United Motors Service v. Heinen, 263 
N.W. 348. 220 Iowa 859. 

(2) Where a debtor sent a check 
to his creditor, with a statement: 
"Trust that the settlement is in ac¬ 
cordance with your flgrures and to 
your entire satisfaction," there was 
no good tender for settlement.— 
Obermeyer v. Wisconsin Dairy 
Farms Co., 199 Ill.App. 568. 

02. U.S.—Road Improvement Dist. 
No. 1 of Franklin County, Ark., v. 
Missouri Pac. R. Co., C.C.A.Ark.. 
2 F.2d 340, modified on other 
erounds 47 S.Ct. 663, 274 U.S. 188, 
71 L.Ed. 992. 

Cal.—Fitts v. Mission Health & 
Beauty Shop, 208 P. 691, 68 Cal. 
App. 362. 


Ky.—Barr v. Gilmour, 265 S.W. 6, 
204 Ky. 682—White Star Coal Co. 
V. Pursifull. 217 S.W. 1020, 186 Ky. 
697. 

La.—Burnstein v. Fallo, 99 So. 286, 
155 La. 345. 

Mass.—White Sewing Mach. Co. v. 
Morrison. 122 N.E. 291, 232 Mass. 
387. 

Okl,—School Dist. No. 62, Craig 
County, V. School Dist. No. 17, 
Craig County, 287 P. 1036. 143 Okl. 
136. 

Wash.—Kahl v. Ablan, 294 P. 1010, 
160 Wash. 201—Harding Hotel Co. 
V. U. S. Fidelity & Guaranty Co., 
233 P. 276, 133 Wash. 272. 

12 C.J. p 318 notes 38, 40. 

Matters ooonnlag after refusal to 
accept 

In a suit against a surety on a 
lease contract to recover rent, that 
defendant had made an offer of com¬ 
promise constitutes no defense, 
where the offer was never accepted, 
notwithstanding that, after it had 
been expressly declined, plaintiff’s 
attorney wrote defendant that, if 
his proposition would be renewed, he 
might persuade plaintiff to agree to 
it, no such renewal ever having been 
made.—Burnstein v. Fallo, 99 So. 
285, 156 La. 345. 

63. Kan.—Malone v. Wimmer, 76 P. 
2d 224, 227, 147 Kan. 177, quoting 

Corpus Juris. 

Okl.—Munn v. Mid-Continent Motor 
Securities Co., 228 P. 150, 160 Okl. 
105. 

12 C.J. p 318 note 40. 

64. Ala.—Jackson v. Clopton, 66 
Ala. 29. 

N.Y.—Mazanec v. Manhattan Inv. & 
Const. Co., 88 N.T.S. 20, 2 App.Div. 
489. 

12 C.J. p 818 note 41. 
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66. Ala.—Jackson v. Clopton, 66 
Ala. 29. 

Mich.—Ward v. Munson. 63 N.W. 

498, 105 Mich. 647. 

12 C.J. p 318 note 42. 

66. Okl.—Munn v. Mid-Continent 
Motor Securities Co., 228 P. 160, 
100 Okl. 105. 

67. Iowa.—Stomne v. Hanford Pro¬ 
duce Co., 78 N.W. 841, 108 Iowa 
137. 

Pa.—SocietO Anonyme pour la Fabri¬ 
cation de la Sole de Chardonnet v. 
Loeb, 86 A. 798, 239 Pa. 264. 

12 C.J. p 320 note 67. 

08. Ind.—Indianapolis St. R. Co. v. 
Haverstick, 74 N.E. 34, 35 Ind.App. 
281. Ill Am.S.R. 163. 

69. Mo.—Gray v. Toledo, etc., R. 

Co., 128 S.W. 227, 143 Mo.App. 251. 
TO. Mo.—Childs V. St. Louis Basket 
& Box Co., App., 271 S.W. 859— 
Gray v. Toledo, etc., R. Co., 128 S. 
W. 227, 143 Mo.App. 251. 

71. Me.—Horigan v. Chalmers Mo¬ 
tor Co., 88 A. 357, 111 Me. 111. 

12 C.J. p 319 note 46. 

78. Ind.—Chicago, T. H. & S. E. R. 
Co. V. Meurer, 119 N.E. 714, 187 
Ind. 405. 

73. Mo.—Ferry v. Taylor, 33 Mo. 
323. 

74. Mo.—Ferry v. Taylor, supra. 

75. Miss.—Yazoo, etc., R. Co. v. 
Neal, 47 So. 673, 93 Miss. 680. 

7a U.S.—Brown v. U. S., Ct.Cl., 14 
F.Supp. 620—Lang-Kidde Co. v. 
U. S., Ct.Cl., 2 F.Supp. 768. 

Ark.—Jacobs v. American Bank & 
Trust Co., 299 S.W. 749, 176 Ark. 
607—Lewis v. Arnn, 206 S.W. 767, 
186 Ark. 424. 

Iowa.—Goode v. American Ry. Ex¬ 
press Co., 216 N.W. 621, 206 Iowa 
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acceptance may be made by lettcr'^7 telegram.^* 

Conditional offer. An offer of compromise may 
be made subject to certain conditions, and unless 
the conditions are complied with there is no valid 
compromise;*^® but a settlement between plaintiff 
and an agent of defendant whose automobile killed 
plaintiff’s husband was held valid although the 
nominee of the surety company which forwarded an 
indemnity bond to defendant failed to perform un¬ 
der the settlement, where plaintiff had no knowledge 
of any arrangement or understanding that the set¬ 
tlement, in order to be effective, required the acqui¬ 
escence of the nominee.®® A compromise agree¬ 
ment, although under seal, may be delivered on con¬ 
dition,and parol evidence is admissible to show 
failure to comply with the condition, as stated in the 
C.J.S. title Evidence § 944, also 22 C.J. p 1156 note 
44. 

b. Sufficiency of Acceptance 

(1) In general 

(2) Retention of payments 

(1) In General 

Acceptance of an offer of compromise must be made 


§ 7 

Within a reasonable time and on the terms offered. Ac¬ 
ceptance may be Implied, and the fact that It Is made 
complalningly or under protest does not vitiate it. If 
the acceptance is on a condition which proves Impossible 
to perform, there is no settlement. 

An offer of settlement must be accepted in the 
terms in which the offer is made,®® and a counter 
proposition is equivalent to a refusal,®® although 
an agreement may result from an acceptance of the 
counter offer.®^ Acceptance of an offer of settle¬ 
ment may be implied from circumstances,®® and 
conduct inconsistent with rejection of an offer may 
raise a presumption of assent on which the offerer 
may be entitled to act.®® So, where one of the par¬ 
ties has a perfect understanding of the understand¬ 
ing of the other as to the meaning of a proposition 
of settlement, and allows the other to act on that 
understanding to his loss or injury, he cannot after¬ 
ward assert that their minds did not mcet.®*^ The 
fact that the acceptance of a proposed settlement 
is made complainingly does not affect its validity;®® 
the effective method of protest being to decline the 
proposal.®® 

Where acceptance of an offer of compromise is 
on a condition which proves impossible to perform. 


297, modified on other firrounds 217 
N.W. 87G. 20B Iowa 297. 

Okl.—Mid-Continent IJfe Ins. Co. v. 
Atlas Life Ins. Co.. 54 P.2d 601, 
176 Okl. 23. 

Pa.—Meaker Galvanizing: Co. v. 
Charles E. Meinnes & Co.. 116 A. 
400, 272 Pa. 561. 

Offer for **iiiimodiate acceptance’* 

Where mortgagee made offer to 
owner of mortgaged premises for 
“immediate acceptance” and placed 
interpretation of meaning of term 
that offer would be acceptable at any 
time before final decree of foreclo¬ 
sure, owner’s acceptance of offer 
prior to date of decree constituted 
binding contract.—Union Central 
Life Ins. Co. of Cincinnati, Ohio, v. 
Burgess. 266 N.W. 898, 131 Neb. 20. 
Oompromlae of snlt 

Plaintiff's proposal to dismiss case 
on payment of costs and Judgment 
previously obtained, accepted by de¬ 
fendant, was compromise and settle¬ 
ment of suit.—Goode v. American 
Ry. Express Co.. 215 N.W. 621. 205 
Iowa 297. modified on other grounds 
217 N.W. 876, 206 Iowa 297. 

77. Vndsr PlilllppliLS civil cods an 
acceptance by letter does not bind 
the person making the offer until it 
comes to his knowledge.—Gamboa 
V. Ronsalez. 17 Philippine 381. 

78h Wis.-—B. Heinemann Lumber Co. 
V. Williams. 207 N.W. 956. 189 Wis. 
883. 

79. Mo.—Simmons v. Globe Printing 
Co., 209 S.W. 180, 201 Mo.App. 133. 


Noncomplianos with partlonlar ooa- 
dltion 

Where defendant's counsel prom¬ 
ised to pay money to plaintiff’s in¬ 
testate, in settlement of libel suit, 
on condition that both Intestate and 
his attorneys sign release, there 
would be no legal obligation resting 
on defendant until condition had 
been complied with; and, where in¬ 
testate committed suicide before pro¬ 
curing signatures of his attorneys 
to release, plaintiff cannot recover. 
—Simmons v. Globe Printing Co., 
supra. 

80u N.Y.—Lloyd v. R. S. M. Corpora¬ 
tion, 232 N.Y.S. 290, 225 App.Div. 
85, reversed on other grounds 167 
N.E. 456, 251 N.Y. 318. 

81. U.S.—Mankin v. Bartley, C.C.A. 
Va., 277 F. 960. 

88. Ind.—Chicago. T. II. & S. E. R. 
Co. v. Meurer, 119 N.E. 741. 187 
Ind. 405. 

N.M.—Frazier v, Ray. 219 P. 492, 29 
N.M. 121. 

N.C.—Watters v. Hedgpeth, 90 S.E. 
314, 172 N.C. 310. 

Tex.—Giles v. Corbett, Civ.App., 293 
S.W. 180. 

Mental reservatloa 

Where there is unliquidated claim 
for damages to person and property, 
and tender is made, injured person 
cannot accept it with mental reser¬ 
vation that it shall apply only to 
damage to property, where he knows, 
or ought to know, that it was tender¬ 
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ed for both.—Chicago. T. H. & S. E. 
R. Co. v. Meurer, 119 N.E. 714, 187 
Ind. 405. 

Facts held to show aooeptaaoe of 

conditional offer.—Kuyk v. Yales, 66 
Pa.Super. 488. 

83. N.C.—^Watters v. Hedgpeth. 90 S. 
E. 314, 172 N.C. 310. 

Tex.—Twichell v. Smith, Civ.App., 
317 S.W.2d 163. 

12 C.J. p 319 note 52. 

Connter offer differing from offer 
The acceptance of an offer must be 
in the terms in which it is made, 
and an offer to pay 10 per cent of a 
Judgment in compromise of liability 
thereunder was not accepted by a 
counter offer to accept "ten per cent, 
net.”—Watters v. Hedgpeth. 90 S.E. 
314, 172 N.C. 310. 

84. Pa.—Society Anonyme pour la 
Fabrication de la Sole de Chardon- 
net v. Loeb, 86 A. 798, 239 Pa. 264. 

85u Ga.—Hamilton v. Stewart, 31 S. 

E. 184, 105 Ga. 300. 

12 C.J. p 319 note 54. 

86b Ga.—Hamilton v. Stewart, su** 
pra. 

87. Mo.—Cunningham v. Patrick, 87 
S.W. 817, 136 Mo. 621. 

881 Okl.—Mid-Continent Life Ins. 
Co. V. Atlas Life Ins. Co., 64 P.2d 
601, 176 Okl. 23^—Smith v. First 
Nat. Bank, 29 P.2d 971, 167 Okl. 
408. 

89. Kan.—Burger v. First Nat. 
Bank, 267 P. 979, 124 Kan. 23. 
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there is no settlement.^® So, a compromise agree¬ 
ment to accept part payment of the agreed price of 
corporate stock in cash and a negotiable note, which 
was to be discounted at a designated bank, was in¬ 
effective where the bank notified the payees that 
it would not discount the note.®^ Where the de¬ 
tails of a settlement are agreed on, but the form of 
the papers is left to be determined at a future con¬ 
ference, the acceptance of a check in part payment 
of moneys due under the settlement amounts to a 
ratification thereof.®® 

An offer of compromise and settlement must be 
accepted within a reasonable time,®® although de¬ 
lay in notice of acceptance has been held immaterial 
where the offerer has not been prejudiced by the 
delay.®^ Moreover, a delay in acceptance may be 
waived.®® 

(2) Retention of Payments 

(a) Tn general 

(b) Retention of check or draft 
(a) In General 

Subject to some qualifications, the acceptance of an 
amount tendered in full settlement of a claim constitutes 
an acceptance of the offer, although It Is made under 
protest, or is accompanied by a statement that it shall 
not discharge the debtor’s liability. Where the creditor 


rejects a note tendered In full settlement of an account^ 
he cannot thereafter make It a binding obligation by ac¬ 
cepting It, without a new tender. 

Whether part payment, either in money or by 
check or draft, when accepted by the creditor, con¬ 
stitutes an accord and satisfaction, either of a liq¬ 
uidated or of an unliquidated and disputed claim, 
has been discussed in the title Accord and Satis¬ 
faction §§ 26-35. W'hcther such acceptance and 
retention of payments constitute a compromise and 
settlement of a disputed or unliquidated claim is dis¬ 
cussed in this section, the governing rules being 
substantially the same as those applicable to ac¬ 
cord and satisfaction of such claims. 

Where a tender is made on condition that it shall 
be received in settlement of a disputed claim, it is 
the duty of the party to whom it is made cither to 
refuse it or to accept it on the terms as made. He 
has no right to accept the tender and prescribe the 
terms of his acceptance;®® and where an amount 
is transmitted to the offeree as in full settlement, 
the proposition must be declined within a reason¬ 
able time.®"^ It follows that if the amount ten¬ 
dered is accepted and retained, with knowledge of 
the fact that it is tendered in full settlement of the 
claim, it constitutes an acceptance of the offer, pre¬ 
cluding further controversy,®® although the accept- 


9a Kan.—Whiteley v. Watson, 146 
P. .»ifi8. 93 Kan. 671. 

91. Ky.—Moore v. Spicer, 61 S.W.2d 
5. 249 Ky. 464. 

92. Mich.—Banras v. Youngs, 162 
N.W. 219, 185 Mich. 496. 

93. Belay held nareaeonable 

Offer of compromise and settlement 
of purchase-money note hy execution 
of quitclaim deed, not accepted until 
after status of indebtedness wa.s 
altered and demand for purcha.se 
money, was not accepted within rea¬ 
sonable time and before revocation.— 
Coleman v. Murrah, 156 S.K. 477, 
42 Ga.App. 502. 

94. La.—Ryder v. Frost, S La.Ann. 
623. 

96. Miss.—Anderson v. Musgrove, 
116 So. 93. 149 Miss. 856. 

Aota showing waiver 

Where a mortgagor delayed accept¬ 
ance of mortgagee’s proposition of 
settlement for about eight months, 
during which time the parties cor¬ 
responded in relation thereto, failure 
of the mortgagee, after receipt of 
acceptance, either to reject or ratify 
the same for a period of ten months, 
was a waiver of the mortgagor’s de¬ 
lay in accepting the proposal and 
there was a binding settlement.—^An¬ 
derson V. Musgrove, supra. 

9a U.S.—Yazoo & M. V. R. Co. v. 
Webb. C.C.A.Mis8.. 64 F.2d 902. 


Ga.--Hart v. Little. 146 S.E. 338, 39 
Ga.App. 106. 

Iowa.—Shahan v. Bayer Vehicle Co., 
162 N.W. 221. 179 Iowa 923. 

Kan.—Turner v. George Rushlon 
Baking Co.. 32 P.2d 198, 199, 139 
Kan. 425, quoting Corpus Juris. 
Okl.—Smith v. First Nat. Bank, 29 
P.2d 971, 976, 167 Okl. 408, citing 
Corpus Juris. 

Pa.—Barron Co. v. Fox & Co., 84 Pa. 
Super. 46—United States Casualty 
Co. v, Mather, 67 Pa.Super. 42. 
Tex.—Giles V. Corbett, CIv.App., 293 
S.W. 180, 182, citing Corpus Juris. 
12 C.J. p 320 note 70. 

97. Ga.—Hamilton v. Stewart, 31 S. 
E. 184, 105 Ga. 300. 

9a U.S.—White Oak Coal Co. v. U. 
S., C.C.A.W.Va., 15 F.2d 474, cer¬ 
tiorari denied 47 S.Ct. 459, 273 U. 
S. 756, 71 L.Ed. 876. 

Cal.—Russell v. Riley & Peterson, 
256 P. 557, 82 Cal.App. 728. 

Ga.—Citizens’ & Southern Hank v. 
Union Warehouse & Compress Co., 
122 S.E. 327. 157 Ga. 434, answers 
to certified questions conformed to 
122 S.E. 652, 32 Ga.App. 85. 

Ill.—Kail V. W. G. Block Co., 150 N. 

E. 264, 319 Ill. 339. 

Iowa.—Shahan v. Bayer Vehicle Co., 
162 N.W. 221, 179 Iowa 923. 

Kan.—Burger v. First Nat. Bank, 257 
P. 979, 982, 124 Kan. 23, citing 
Corpus Juris. 


Me.—Appeal of Crockett, l.'>4 A. 180, 
130 Me. 135. 

Ma.s.s.—Chamberlain v. Barrows, 184 
N.E. 725, 282 Mass. 295—Rosen¬ 
blatt V. H(»lstein Jtubber Co., 183 
N.E. 705, 281 Mass. 297. 

Miss.—City of Columlna v. Fox- 
worth, 132 So. 451, 159 MIS.S. 728. 
Mo.—United Const. Co. v. City of 
St. Louis, 69 S.W.2d 639, 334 Mo. 
1006—Childs V. St. Louis Basket & 
Box Co., App., 271 S.W. 859—Booth 
V. Dougan, App., 217 S.W. 326— 
Davis V. Greenlee, App., 212 S.W. 
22 . 

Mont.—Hufflne v. Lincoln, 287 P. 629, 
87 Mont. 267—Sawyer v. Somers 
Lumber Co., 282 P. 852. 86 Mont. 
169. 

N.M.—Moruzzi v. Federal Life & 
Casually Co., 75 P.2d 320, 42 N.M. 
35—Miller v. Prince Street Eleva¬ 
tor Co., 68 P.2d 663, 41 N.M. 330— 
Frazier v. Ray. 219 P. 492. 29 N.M. 
121 . 

N.C.—Mercer v. Frank Hitch Lumber 
Co.. 91 S.E. 588. 173 N.C. 49. 

Pa.—Blaisdcll Filtration Co. v. M. L. 

Bayard & Co.. 166 A. 234. 311 Pa. 6. 
Tex.—Brown Shoe Co. v. Beall, Civ. 
App., 107 S.W.2d 456—Humble Oil 
& Refining Co. v. Wood, Civ.App.. 
94 S.W.2d 673. 

Wash.—Paulsen Estate v. Naehes-Se- 
lah Irr. Dist., 67 P.2d 856, 190 
Wash. 206—Plymouth Rubber Co. 
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ancc is under protest®^ or with the express decla¬ 
ration that it shall not extinguish the liability, or 
that it is received in part satisfaction only,i al¬ 
though, on the other hand, it has been held that 
where a tender is made on condition that the amount 
tendered shall be in full satisfaction of the debtor’s 
liability, the acceptance of the tender on condition 
that it shall not extinguish such liability docs not 
extinguish the same.2 The rule that the retention 
of payments made on condition that they shall be 
in full satisfaction of the claim does not apply 
where the amount accei)ted docs not purport to cov¬ 
er the amount in controversy,-^ when there is noth¬ 
ing to show that the payment was accepted as a defi¬ 
nite and final settlement,^ when the amount is trans¬ 
mitted under circumstances showing that it was in¬ 
tended as a payment of indebtedness which was 
thereafter to be adjusted by the parties,® or when 
the i)ayment is not made in settlement of a matter 


in dispute.® So, it has been held that half-pay al¬ 
lowances to an injured employee while disabled, be¬ 
ing inferable as made through mere kindness on the 
part of the employer, the failure of the employee to 
return the money was not conclusive of an aepept- 
ance thereof, in whole or partial satisfaction of his 
claim.In order that the acceptance of an amount 
tendered as full settlement be treated as a compro¬ 
mise. there must be a dispute over some portion of 
the amount claimed.® A debtor cannot discharge 
a clear legal liability for a fixed amount by paying 
part of it,® and the creditor’s acceptance of a part 
of an amount undeniably due is not ordinarily a 
bar to an action for the balance nor does accept¬ 
ance of a part of a claim as to which there is no 
dispute constitute a settlement as to disputed 
items.^^ The mere fact that one accepts less than 
the amount of his claim, although knowing that the 
one offering it claims it to be the whole of his in- 


V. West Coast Rubber Co., 231 P. 
25. 131 Wa.sh. fi62. 

12 C.J. p 319 iKJte 62. 

Sole that payment of smaller earn 
In eatipi action of larirer enm does 
not dlBcharffe debtor is inapplicable 
to bona fide compromise and settle¬ 
ment.—TTnion Central Life Ins. Co. v. 
Weber, 2 N.E.2d 746, 285 lll.App. 568. 

Where there is dispute in good 
faith as to amount due, payment by 
debtor of amount admitted to be due 
In full settlement, if accepted by 
creditor, is satisfaction of claim.— 
Janci V. Cerny. 122 N B. 507, 287 Ill. 
359. 

Stockholder’s liahUity 

Conduct of insolvent bank’s receiv¬ 
er reapectinK .stoi'kholder’s settle¬ 
ment of statutory liability and in 
failing to return money received pre¬ 
cluded receiver’s repudiating settle¬ 
ment.—Raird v. Switzer, 228 N.W. 
813, 59 N.D. 176. 

Effect of receipt admitting full satis- 
faction 

Creditor, taking sum paid by 
debtor and giving receipt containing 
admissions of full payment of all 
that wa.'s due from debtor, amount of 
whose indebtedness was in dispute, 
compromised claim and acquitted 
debtor of further liability. 

U.S.—Freiberg v. Pierce, C.C.A.Okl., 
83 P.2d 961. 

Colo.—Murray v. Stuart, 247 P. 187, 
79 Colo. 454. 

Idaho.—Finlayson v. Harris, 291 P. 
1071, 49 Idaho 697. 

99. Ga.—Citizens' & Southern Bank 
v. Union Warehouse & Compress 
Co., 122 S.E. 327, 157 Ga. 434, an¬ 
swers to certified questions con¬ 
formed to 122 S.E. 652, 32 Ga.App. 
85. 

Kan.—Turner v. George Rushton 

16 C.J.S.-46 


Raking Co., 32 P.2d 198, 199. 139 
Kan. 425, quoting Corpus Juris. 

12 C.J. p 320 note 71. 

X. Vt.—McDaniels v. Latham, 21 Vt. 

222 . 

12 C.J. p 320 note 72. 
ffi Ga.—Citizens’ & Southern Bank 
V. Union Warehouse & Compress 
Co., 122 S.E. 327, 157 Ga. 434, an¬ 
swers to certified questions con¬ 
formed to 122 S.E. 652, 32 Ga.App. 
85. 

3. N.C.—Bryant T.fUmber Co. v. Cop- 
pock-Warner Lumber Co., 79 S.E. 
282, 164 N.C. 359. 

Small payments for repairs to 
building did not constitute settle¬ 
ment of damages to use of property 
from blasting.—Colyer v. James, 30 

5. W.2d 882, 235 Ky. 197. 

4w Idaho.—Molyneux v. Twin Falls 
Canal Co., 35 r.2d 651, 54 Idaho 
619, 94 A.L.R. 1264. 

Ky.—Cnscillis v. Caudill Coal Co., 
295 S.W. 1073, 220 Ky. 621. 

6. N.C.—Bryant Lumber Co. v. Cop- 
pock-Warner Lumber Co., 79 S.E. 
282, 164 N.C. 359. 

& Mo.—Richardson Dry Goods Co. 
V. Hirsch, App., 274 S.W. 885. 
Where defendants claimed they 
owed plaintiff nothing, a payment to 
him of a certain amount due his 
principal, which was paid to plain¬ 
tiff as a matter of accommodation, 
with the consent of the principal, 
was held not a compromise.—Davis 
V. Greenlee, Mo.App., 212 S.W. 22. 

Where party is entitlsd to receive 
pasrment nnoonditionally, mere reten¬ 
tion of the money does not amount 
to a "compromise and settlement,’’ 
although the money is paid or tender¬ 
ed in full satisfaction of the claim. 
—C. W. La Moure Co. v. Cuyuna- 
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Mine Lacs Iron Co., 180 N.W. 540, 
147 Minn. 433. 

7. U.S.—E. I. Du Pont de Nemours 
& Co. V. Kelly, Va.. 252 P. 623. 164 
C.C.A. 439. 

8. La.—Aronson v. Pallet, App., 173 
So. 545. 

9. Ky.—Kentucky Joint Stock Land 
Bank of Lexington v. Yates, 87 S. 
W.2d 931, 261 Ky. 441. 

Mass.—First Nat. Bank v. Cartonl, 3 
N.E.2d 177. 

Pa.— Taylor v. Mathues, 170 A. 309, 
112 Pa.Super. 169. 

10. Mass —First Nat. Dank v. Car- 
toni, 3 N.E.2d 177. 

Minn.—C. W. La Moure Co. v. Cuyu- 
na-Mille Lacs Iron Co., 180 N.W. 
640, 541, 147 Minn. 433. 

Mo.—Stephens v. Curtner, 222 S.W. 

497, 205 Mo.App. 255. 

Pa —In re Miller’s Estate. 123 A. 
646, 279 Pa. 30—Thomas v. Hill 
Top Section of German Beneficial 
Union, 103 A. 604. 260 Pa. 1. 

"The mere retention of money 
which one of the parties was entitled 
to receive unconditionally does not 
amount to a compromise and settle¬ 
ment. even though the money is paid 
or tendered in full satisfaction of the 
claim.’’—C. W. La Moure Co. v. Cuy- 
una-Mille Lacs Iron Co., supra. 

11. U.S.—Moore & McCormack Co. 
V. Valley Camp Coal Co., C.C.A.Md., 
37 F.2d 308—Keene v. Gauen, C.C. 
A.Tex., 22 F.2d 723, certiorari de¬ 
nied 48 S.Ct. 326, 276 U.S. 632, 72 
L.Ed. 742. 

Colo.—Beach v. Schroeder, 107 P. 
271, 47 Colo. 312. 

Mich.—Sweeney v. Adam Groth Co., 
257 N.W. 856, 269 Mich. 436. 

Okl.—Commercial Union Assur. Co, 
Limited, of London, England, v. 
Creek Cotton Oil Co., 221 P. 499, 
96 Okl. 189. 
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debtedness, will not necessarily operate as an agree¬ 
ment of compromise and settlement barring the 
original right of action in the absence of an ex¬ 
press condition in the tender that it be accepted if 
at all in full settlement of the claim.12 Where one 
in good faith objects to a bill presented for pay¬ 
ment and makes out a new bill for a reduced 
amount, which amount is received, and such new 
bill receipted, this sufficiently shows a settlement of 
a disputed claim binding on the partics.^^ 

Acceptance after rejection. Where a creditor re¬ 
jects a note tendered in settlement of an account, 
he cannot thereafter make it a binding obligation 


by accepting it unless a new tender is made.^^ 

(b) Retention of Check or Draft 

The retention end ceehing of a check or draft tent 
to the creditor on condition that it shall be In full satis¬ 
faction of the Indebtedness, with knowledge of the con¬ 
dition, ordinarily constitutes an acceptance of the com¬ 
promise offer, although the creditor expresses dissatis¬ 
faction, or accepts under protest, or attempts to restrict 
the condition indorsed on the check. 

Where check or draft is sent on the condition 
that it is in full satisfaction of a disputed claim or 
indebtedness, and the creditor, with knowledge of 
the condition, retains the instrument^® and cashes 
it,^® there is, at least presumptively, an acceptance 


12. Me.—Price v. McEachern. 90 A. 
486. Ill Me. 573. 

12 C.J. p 320 note 68. 

13. Colo.—Union Pac. R. Co v. An¬ 
derson. 18 P. 24. 11 Colo. 293. 

14. Tex.—Rook of Affes Corporation 
V. El Paso Monument Co., Civ.App., 
13 S.W.2d 898. 

15. U.S.—Sohwartzenberg v. Mayer- 
son, C.C.A.Ohio. 2 F.2d 327. 

Ala.—=Gottlicl) V. Charles Scribner’s 
Sons, 166 So. 685, 232 Ala. 33— 
Leader v. Vauahan, 103 So. 718, 20 
Ala.App. 545. 

Ark.—Market Produce Co. v. Holland, 
38 S.W.2d 317, 183 Ark. 711. 

Qa.—London Guarantee & Accident 
Co. V. J. L. Riley & Co., 124 S.E. 
142, 32 Ga.App. 579. 

111.—See Illinois Smeltinc;: & Rednina 
Co. V. Honton, 197 Ill.App. 451. 

La.—Dixie Mills Supply Co. v. Town 
of Homer, 6 La.App. 714. 

Miss.—Slate Highway Department v. 
Duckworth, 172 So. 148, 178 Miss. 
35. 

Mo.—Childs V. St. Louis Basket & 
Box Co.. App.. 271 S.W. 859. 

Neb.—Larson v. Keith, 239 N.W. 817, 
122 Neb. 216. 

N.Y.—Glendon v. City of New York, 
294 N.Y.S. 890, 260 App.Div. 666— 
Broderick v. Keasbey & Mattison 
Co.. 267 N.Y.S. 179, 239 App.Div. 
207—Amann v. Kemper, 248 N.Y.S. 
646. 232 App.Div. 55. 

N.C.—Walston v. Coppersmith, 149 
S.E. 381, 197 N.C. 407—Calkins 

Dredging Co. v. State. 131 S.E. 665. 
191 N.C. 243—De Loache v. De 
Loache, 127 S.E. 419, 189 N.C. 394. 

Ohio.—Grafton Lumber & Coal Co. v. 
Wadsworth Brick & Tile Co., 179 
N.E. 612, 41 Ohio App. 140. 

Or.—Pederson v. City of Portland, 24 
P.2d 1081, 144 Oi\ 437. 

Tex.—Root & Pehl v. Murray Tool 
Co.. 26 S.W.2d 189. 75 A.L.R. 902. 
reversing Murray Tool Co. v. Root 
& Fehl, Civ.App.. 16 S.W.2d 316— 
Humble Oil & Refining Co. v. 
Wood. Civ.App., 94 S.W.2d 573— 
Osage Oil Corporation v. McGuire, 
Civ.App., 46 S.W.2d 249, error dis¬ 
missed—Geo. A. Moore & Co. v. 


Armour & Co., Civ.App.. 226 S.W. 

689—Fennell v. Troell, Civ.App., 

226 S.W. 442. 

12 C.J. p 320 note 74. 

Zf bona flde oontroversy eaclsted be¬ 
fore oheok was given, plea of failure 
of consideration would be unavaila¬ 
ble to overcome binding force of 
indorsement that acceptance consti¬ 
tuted full settlement.—Osage Oil 
Corporation v. McGuire, Tex.Civ. 
App., 46 S.W.2d 249, error dismissed. 

Betention fox unreasonable time 

of check tendered in full settlement 
of disputed or unliquidated demand 
amounts to election to treat check 
as settlement and estops payee to 
assert the contrary.—Warren v. New 
York Life Ins. Co.. 68 P.2d 1176, 40 
N.M. 253. 

Settlement for servioee of employee 

(1) Employee, who twice each 
month during period of time he al¬ 
legedly performed extra work ac¬ 
cepted employer's check which pro¬ 
vided that indorsement thereof was 
receipt in full settlement for serv¬ 
ices, could not deny payment in full 
for services rendered. especially 
where employee did not demand pay 
for overtime until he was discharged. 
—Humble Oil & Refining Co. v. 
Wood, Tex.Civ.App., 94 S.W.2d 573. 

(2) Acceptance by employee of 
check, with notation of “Labor to 
date in full," was held to preclude 
recovery for further amount claimed 
to be due.—Kail v. W. G. Block Co., 
150 N.E. 254, 319 Ill. 339. 

Bzpross oooeptanoa indomad on 
obook 

Defendant, on request of plaintiff 
for statement of account, having sent 
one showing a certain balance due as 
commissions, and with it a check for 
such amount, stating that it was in 
payment of the account, plaintiff’s 
acceptance of the check, he signing 
indorsement thereon. "To balance ac¬ 
count . . . accepted by payee in 

full payment of the within account," 
was a full settlement of such ac¬ 
count, barring claim that check was 
accepted as part payment only.— | 
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Enochs V. Delta Cotton Oil Co., 104 

So. 92. 139 Miss. 234. 

la U.S—Yazoo & M. V. R. Co. v. 

Webb, C.C.A.MI.SS., 64 F.2d 902. 

Ark.—Knight v. Missouri Pac. R. Co., 
276 S.W. 704, 169 Ark. 397. 

Del.—Ashland Coal & Coke Co. v. Old 
Ben Coal Corporation, 187 A. 696. 
Fla.—Bryan, Keefe & Co. v. Howell, 
109 So. 593. 92 Fla. 295. 

Ill.—Cusack v. Cusack, 170 N.E. 841, 
339 Ill. 108, reversing 253 Ill.App. 
288—Seidman v. Chicago Eye 
Shield Co., 267 Ill.App. 77—Levin¬ 
stein V. Dalton. 202 Ill.App. 300— 
Walker v. Schertz, 201 Ill.App. 225. 
See Siegel v. Cohen, 210 Ill.App. 
338. 

Ind.—Neher v. Kerr, 123 N.E, 467, 
70 Ind.App. 363. 

La.—Lee v. De Armas, 126 So. 243, 12 
La.App. 425. 

Mass.—Rosenblatt v. Holstein Rub¬ 
ber Co., 183 N.E. 705. 281 Muss. 
297. 

Mo.—Dean v. Bigelow. 292 S.W. 25— 
Booth v. Dougan, App., 217 S.W. 
326. 

Neb.—Larson v. Keith, 239 N.W. 819, 
122 Neb. 221—l^arson v. Keith, 239 
N.W. 817, 122 Neb. 216—Green v. 
Axtell Lumber Co., 218 N.W. 401, 
116 Neb. 603. 

N.Y.—Broderick v. Keasbey & Mat¬ 
tison Co., 267 N.Y.S. 179. 239 App. 
Div. 207. 

N.C.—Harris v. Kennedy, 163 S.E. 
458, 202 N.C. 487—Bogert & Hop¬ 
per V. Henderson Mfg. Co., 90 S.E. 
208, 172 N.C. 248. 

Pa.—Giles V. Vockel, 166 A. 849, 311 
Pa. 347—Blaisdell Filtration Co. v. 
M. L. Bayard & Co., 166 A. 234, 
311 Pa. 6. 

Tex.—Giles v. Corbett, Civ.App., 293 
S.W. 180, 182, citing Corpns Juris. 
Vt.—Siwooganock Guaranty Sav. 

Bank v. Cushman. 195 A. 260. 
Wash.—Paulsen Estate v. Naches- 
Selah iPT. Dist., 67 P.2d 856, 190 
Wash. 205—Irwin v. Pacific Fruit 
& Produce Co., 63 P.2d 882, 188 
Wash. 672—Bottorff v. A. B. Page 
Machinery Co., 24 P.2d 1059, 174 
Wash. 438. 

12 C.J. p 820 note 74. 
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of the offer, thereby discharging the indebtedness; 
the creditor in such case must either refuse the 
check or accept it with the condition.^*^ A mere 
expression of dissatisfaction by the creditor with 
the offer,or even an acceptance under protest,^® 
cannot qualify the effect of the acceptance. So, the 
creditor’s attempted restriction of the indorsement 
attached to the check, made without the debtors 
consent,20 as by giving notice, before collection ,21 
that he accepts the check only as part payment or 
that he does not accept it in full satisfaction of the 
claim,22 is insufficient to change the effect of the 
acceptance. It is not always necessary to convert 
the check into money; procuring a certification of 
it may amount to an acceptance .22 The retention 


of a check does not, however, conclusively establish 
a settlement, under all circumstances,24 but is sub¬ 
ject to explanation and contradiction.^® 

A claim is not discharged by the creditor's re¬ 
tention of a check unless it unequivocally appears 
that it was offered on condition that it be accepted 
in full satisfaction,^® and that the creditor knew of 
such condition.27 Where a check is sent for a por¬ 
tion of a claim which is admittedly due, its reten¬ 
tion will not operate as a settlement, notwithstand¬ 
ing a condition is attached to it that it settles other 
disputed claims and where a check for less than 
the amount of a note purports to be given as full 
payment, its acceptance does not constitute a settle¬ 
ment where there was no dispute between the maker 


17. Ill.—Seidman v. Chicanro Eye 
Shield Co., 267 Ill.App. 77. 

Neb.—Larnon v. Keith, 239 N.W. 817, 
122 Neb. 216. 

Tex.—Root & Pehl v. Murray Tool 
Co., Com.App., 26 S.W.2d 189. 75 
A.L.R. 903, reversing Murray Tool 
Co. V. Root & Fehl, Civ.App., 16 S. 
W.2d 316. 

18. Md.—Scheffenacker v. Hoopes, 
77 A. 130, 113 Md. Ill, 29 L.R.A..N. 
S., 205. 

Pa.—Blalsdell Plllrutlon Co. v. M. L. 
Bayard & Co., 166 A. 234, 311 Pa, 6. 

19. Neb.—Larson v. Keith, 239 N.W. 
817, 122 Neb. 216. 

Tex.—Giles v. Corbett, Civ.App., 293 
S.W. 180, 182, citing: Corpus Juris. 
Vt.—SiwooKanock Guaranty Sav. 

Bank V. Cushman, 195 A. 260. 

20l Ala.—Southern Cotton Oil Co. v. 
Currie, 102 So. 149, 20 Ala.App. 1, 
certiorari denied Ex purtc South¬ 
ern Oil Co., 93 So. 662, 207 Ala. 
704. 

La.—Meyers v. Acme Home.stead 
Ass’n, 138 So. 448, 18 La.App. 697. 
Tex.—Osanrc Oil Corporation v. Mc¬ 
Guire, Civ.App., 45 S.W.2d 249, er¬ 
ror di.MmiHsed. 

Mode of attemptsd rsstrlctlon 

Where checks bore indor,semenl 
"full settlement of account," payee's | 
writing: words "all rights reserved" 
was ineffective.—Meyers v. Acme 
Homestead Ass’n, 138 So. 443, 18 La. 
App. 697. 

21. Ala.—Southern Cotton Oil Co. v. 
Currie, 102 So. 149, 20 Ala.App. 1, 
certiorari denied Ex parte South¬ 
ern Cotton Oil Co., 93 So. 662, 207 
Ala. 704. 

88. Tex.—Root & Fehl v. Murray 
Tool Co., Com.App., 26 S.W.2d 189, 
75 A.L.R. 902, reversing Murray 
Tool Co. V. Root & Fehl. Civ.App., 
16 S.W.2d 316—Humble Oil & Re- 
flning Co. v. Wood, Civ.App., 94 S. 
W.2d 673. 

83. Md.—Scheffenacker v. Hoopes, 
77 A. 130, 118 Md. Ill, 29 L.R.A., 
N.S., 206. 


84. Mo.—Laughlin v. Terry, App., 
110 S.W.2d 838. 

Neb.—Williams v. Western Travel- 
er.*^’ Acc. Assoc.. 149 N.W. 822, 97 
Neb. 352. 

N.H.—Pike v. Buzzell, 76 A. 642. 75 
N.H. 486. 

Indebtedness on several contracts 

AVhere one indebted on two or 
more distinct contracts receives 
statement showing balance due on 
one of such contracts, without men¬ 
tion of others, sending of check bear¬ 
ing notation "in full of a/c to date" 
for amount due according to state¬ 
ment is payment only of amount 
shown to be due by statement, and 
its acceptance will not operate as 
discharge or payment under other 
contract, especially if amount due 
under such contracts has not been 
fixed.—Savannah Sugar Refining Cor¬ 
poration V. Sanders, 129 S.E. 607, 190 
N.C. 203. 

Dealings between principal and bro¬ 
ker 

(1) Customer’s acceptance of check 
which was sent by brokers who sold 
customer’s securities did not consti¬ 
tute "compromisse," so as to preclude 
a customer from suing brokers for 
wrongful sale of securities, where 
there was no dispute involved at 
time check was accepted, and there 
was nothing which Indicated inten¬ 
tion to accept check in settlement of 
any other claim than that for which 
it purported to be pa>ment.—Rem- 
bert V. Fenner & Beane, App., 173 So. 
551, annulled 175 So. 116, affirmed 177 
So. 247, 188 La. 385. 

(2) A broker’s giving and lessor’s 
acceptance of check for balance of 
amount, received by broker from 
lessee in payment of rentals for por¬ 
tion of optional terra of lease, after 
deduction of certain percentage of 
aggregate amount of rentals for full 
period as commission for procuring 
lease, which was terminable by les¬ 
see at any time, did not constitute 
settlement barring lessor’s recovery 
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of portion of amount retained by 
broker as unearned commission after 
lessee’s termination of lease.— 
Laughlin v. Terry, Mo.App., 110 S.W. 
2d 838. 

85. La.—Dixie Mills Supply Co. v. 
Town of Homer, 6 La..App. 714. 

Neb.—Williams v. Travelers’ Are. 

Ass’n. 149 N.W. 822, 97 Neb. 352. 
N.H.—Pike v. Buzzell,. 76 A. 642, 75 
N.H. 486. 

86. U.S.—Owensboro Ditcher & 

Grader Co. v. Markham, C.C.A.Ky., 
32 F.2d 564. 

Cal.—Messer v. Taits, Ine., 9 P.2d 
536, 121 Cal.App. 698. 

Mo.—Childs V. St. Louis Basket & 
Box Co., App., 271 S.W. 859. 

12 C.J. p 321 note 78. 

Aoeeptsnos of county order or war¬ 
rant 

Entry of void order by board of 
supervisors for payment to state ac¬ 
counting department and acceptance 
of warrant thereunder was held not 
to constitute estoppel to claim fur¬ 
ther payments for expense Incurred 
in auditing county books, where 
neither order nor warrant recited 
that payment was in full, and there¬ 
fore acceptance of warrant did not 
constitute settlement of controversy. 
—^I’rice v. Winston County, 157 So. 
909, 171 Miss. 401. 

87. Iowa.—Olson v. Shuler, 221 N. 
W. 941. 208 Iowa 70. 

Bmployoe not bonnd by momoran- 
da on checks, unless he had knowl¬ 
edge that they were tendered in full 
payment of salary.—Olson v. Shuler, 
supra. 

86. Mass.—First Nat. Bank of Bos¬ 
ton V. Cartoni. 3 N.E.2d 177—Shu¬ 
maker V. Lucerne-In-Maine Com¬ 
munity Ass’n, 3 75 N.E. 469, 276 
Mass. 201. 

Mo.—^Krohn-Fechheimer Co. v. Palm¬ 
er, App.. 199 S.W. 763, certified 
questions answered 221 S.W. 858, 
282 Mo. 82. 10 A.L.R. 678. 

12 C.J. p 321 note 79. 
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and payee, and no actual agreement by the payee 
to accept it in full satisfaction of the note.^® So, 
where a debtor on a running account sends several 
postdated checks to his creditor, the latter’s accept¬ 
ance of one of them does not amount to an accept¬ 
ance of an offer of compromise, where there is no 
dispute as to the unpaid balance of the account, 
nor does the acceptance of such check estop the 
creditor from suing on the balance of the account.^l 

While, ordinarily, the retention and indorsement 
of a check containing a condition of settlement, 
without examination, is such negligence as will 
preclude the party from denying that the check is 
accepted in settlement, this rule does not apply 
where the person sending the check knows that the 
person with whom he is dealing will probably be 
careless, and purposely attempts to induce such 
carelessness, and by this means to obtain the sign¬ 
ing of a paper which would not be signed if fully 
understood.32 While the effect of an acceptance 
of a check may not be a compromise, as defined 
by the statutc,^^ a party may, under certain cir¬ 
cumstances, estop himself from making a claim for 
an alleged balance due where he has accepted the 
check on condition that it shall operate as a full 
settlement of the account.34 


§ 8. — Withdrawal or Revocation of Offer 

An offer of com promise may be withdrawn before, 
but not after, acceptance; and an acceptance is not 
binding where made with knowiedge that the offer has 
been withdrawn. Where agreement is to be put in writ¬ 
ing and signed, either party may withdraw before aig- 
nature. 

An offer of compromise may be withdrawn at any 
time before it is accepted,^® but not afterward 
and an acceptance made thereafter with notice of 
the withdrawal is not bindiiig.^*^ Where the par¬ 
ties have agreed on a settlement which is to be put 
in writing and signed, there is no binding agree¬ 
ment until it is signed, as stated infra § 18, and, 
until then, either party may reconsider and with- 
draw.38 In some jurisdictions if notice of accept¬ 
ance is not given within a prescribed time, the offer 
is to be deemed withdrawn.^® 

§ 9. Consideration 

a. Necessity 

b. Sufficiency in general 

a. Necessity 

A consideration Is essential to the validity of a com¬ 
promise and settlement. 

As in the case of other contracts a consideration 
is essential to support a compromise.^® 


29. Ga.—Staples v. Growers’ Fi¬ 
nance Corporation, 161 S.E. 675, 44 
Ga.App. 451. 

30. Mo.—Richardson Dry Goods Co. 
v. Hirsch, App., 274 S.W. 886. 

31. Mo.—Richardson Dry Goods Co. 
V. Hirsch, supra. 

39. Neb.—^Williams v. Western 
Travelers’ Acc. Assoc., 149 N.W. 
822, 97 Neb. 352. 

33. La.—Coco v. Moss Co., 4 La.App. 
645. 

Check “for balance dne” 

Check in part payment, marked 
’’for balance due,” was not a com¬ 
promise under statute.—Coco v. 
Moss Co., supra. 

34. La.—^Aronson v. Pallet, App., 173 
So. 645—Davis-Wood Lumber Co. 
V. Farnsworth & Co., App., 171 So. 
622 . 

Application of doctrine of estoppel 

(1) Estoppel resulting from sell¬ 
er’s acceptance of amount admitted 
by buyer to be due and tendered as 
payment in full could not be avoid¬ 
ed on ground that computation on 
back of check showing deduction for 
damages and back charges was con¬ 
sistent with understanding that 
check only purported to settle ad¬ 
mitted liability leaving other items 
for further consideration.—Davis- 
Wood Lumber Co. v. Farnsworth & 
Co., supra. 


(2) That notation on check “en¬ 
dorsed and accepted in full payment 
of within account” wa.» printed in¬ 
stead of being in handwriting of one 
of drawer’s officials did not preclude 
operation of doctrine of estoppel 
where payee accepted check.—Davis- 
Wood Lumber Co. v. Farnsworth & 
Co., supra, 

(3) Where check bearing notation 
“endorsed and accepted in full of 
within account” was received by 
genera] office manager of corporation 
and deposited to account of corpora¬ 
tion, corporation could not escape 
doctrine of estoppel arising from ac¬ 
ceptance of cheek, on ground that it 
had no knowledge that check bore 
such notation, fact that officers of 
corporation did not read notation 
on hack of check being of no avail — 
Davis-Wood Lumber Co. v. Farns¬ 
worth & Co., supra. 

(4) Record disclosing that auc¬ 
tioneer sent check to owner for 
whom sale had been conducted in 
full settlement, that owner believed 
excessive commission had been de¬ 
ducted and attempted on several oc¬ 
casions to see auctioneer and that 
owner Anally accepted and used 
check because of fear that if he did 
not do BO he might ultimately lose 
entire amount, rendered doctrine of 
estoppel applicable and precluded 
owner from recovering additional 
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amount.—Aronson v. Pailet, La.App., 
173 So. 545. 

35w Ga.—(’’olcman v. Murrnh, 156 S. 

E. 477, 42 Ga.App. 502. 

Mo.—Mlle.s V. Macon County Rank, 
173 S.W. 713, 187 Mo App. 230. 
N.M.—Jaritas Livestoc-k Co. v. 

Spriggs, 80 r.2d 37, 42 N.M. 418 
Wash.—Kahl v. Ablan, 2!)'l P. 1010, 
160 Wash. 201. 

36w Cal.—Farnsworth v. Cashin, 165 
P. 920, 17.5 Cal. 30!). 

Mass.—Rlounl v. Dillaway, 85 N.E. 
477, 199 Mass. 330, 17 L.R.A.,N.S., 
1036. 

Mo.—Chapman v. Adams, 219 S W. 

132. 204 Mo.App. 659. 

Wash.—Kahl v. Ablan. 294 P. 1010, 
160 Wash. 201. 

37. Wash.—Kahl v. Ablan, supra. 

12 C.J. p 321 note 84. 

38. N.Y.—Van O’Linda v. Whitehead 
Bros. Co., 154 N.Y.S. 339, 168 App. 
Div. 689. 

39. Cal.—Scammon v. Denio, 14 P. 
98, 72 Cal. 393. 

40. U.S.—Big Diamond Mills Co. v. 
U. S., C.C.A.Minn., 51 F.2d 721, 724, 
citing OorpM Juris. 

Ga.—Phillips v. Lindsey, 120 S.E. 

923, 31 Ga.App. 479. 

Kan.—Shrader v. McDaniel, 139 P. 
954, 106 Kan. 755. 

Ky.—Kentucky Joint Stock Land 
Bank of Lexington v. Yates, 87 S. 
W.2d 931. 261 Ky. 441—Dexter v. 
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b. Sxii&cieiicy in Cteneral 

Anything of detriment on the one side or of benefit 
on the other may afford a consideration for a compromise, 
such as an agreement to do something which the promisor 
is not legaiiy bound to do; but forbearance from doing 
what one cannot iegaiiy do, or a promise to do what the 
law requires, is insufficient. The consideration for a 
famiiy settiement wiii not be cioseiy scrutinized, and the 
termination of such controversies is considered a suffi¬ 
cient consideration. 


§ 9 

Anything of detriment on the one side, or of 
benefit on the other, may afford a consideration for 
a compromise.^ 1 So, a compromise agreement may 
be supported by an agreement to perform some act 
which the promisor is not legally bound to per¬ 
form, mutual undertakings of the parties for 
the benefit of each other,^3 the mutual promises of 
others similarly situated,^^ the surrender of a 


Duncan. 265 S.W. 832. 205 Ky. 344 
—Hardin’s Adm’rs v. Hardin. 250 
S.W. 417, 201 Ky. 310, 38 A.L.K. 
756—I’oscy V. Tiambert-Oriaham 
Hardware Co., 247 S.W. 30. 197 Ky. 
373. 

La.—Reid v. J. P. Florio & Co., App.. 
172 So. 572—Davis-Wood Lumber 
Co. V. Farn.sworth & Co.. App.. 171 
So. 622. 

Mass.—I*owcrs v. Rittenberg, 169 N. 

K 913, 270 Mass. 221. 

Minn.—T.saacs v. Wish nick, 162 N.W. 

297, 136 Minn. .317. 

Mo.—Wayland v. Pendleton, 85 S W. 
2d 492. 495. 337 Mo. 190, citing 
Corpus Juris, and reversing, App.. 
73 S.W.2d 288. 

Term.—Rus.s v. Howard. 8 Tenn.Civ. 
App. 67. 

Tex.—National Surety Co. v. Ameri¬ 
can Finance Co.. Civ.App, 41 S.W. 
2d 66—Parsons v. Fern-Clen Oil 
Co.. Civ.App, 241 S.W. 1079. 

12 C .1. p 322 note 95. 

41. ('al.—Hammond Lumber Co. v. 

Cravens, 256 P. 428, 82 Cal.App. 
68.5. 

Ky.—P^orsythc v. Rexroat, 27 S.W.2d 
695, 234 Ky. 17.3—Dexter v Dun¬ 
can. 265 S.W. 832. S.'IH, 205 Ky. 344, 
citing Corpus Juris —I’osc.n v Lam- 
berl-(Jrisham Hardware Co., 247 S 
W. 30. 197 Ky. 373. 

Okl.—Jones v. Herning, 72 P.2d 387, 
181 Okl. 24. 

Tex.—National Surety Co. v. Ameri¬ 
can Finance Co. of (jalvcston, Civ, 
App., 41 S.W.2d 66. 

12 C.J. p 322 note 98. 

Release of buyer’s liability 

(1) Agreement entered Into after 
default, whereby buyer corporation 
surrendered taxicabs purchased con¬ 
ditionally, and was released from 
further liability on purchase-money 
note, was supported by consideration. 
—Manhattan Taxi Service Corpora¬ 
tion V. Mogul Finance Corporation, 
250 N.y.S. 549. 140 Misc. 3S6. 

(2) Return of note was not ab-' 
solutely necessary to render agree¬ 
ment valid.—Manhattan Taxi Service 
Corporation v. Mogul Finance Corpo¬ 
ration, supra. 

Release of part of stipulated attor¬ 
neys’ fees 

Act of creditor in releasing portion 
of attorneys’ fees stipulated in notes 
did not constitute consideration for 
compromise contract of settlement 
as detriment to him, unless amount 


agreed to be accepted by him was 
less than fair compensation for serv¬ 
ices rendered by attorneys.—Sugg v. 
Smith. TexCiv.App.. 205 S.W. 363, 
error refused. 

Settlement between eotenants 

Agreement by one owner to give to 
another portion of his share so as to 
avoid litigation delaying partition, 
and also in return for services in lo- 
c.ating land, was held supported by 
sufhcient consideration.—Da Ponte v. 
Ogden. 108 So. 777, 161 La. 378. 
Settlement of stockholders' snlts 

As respects validity of proposed 
settlement of stockholders* suits 
against parties formerly In control of 
corporation for mismanagement of its 
asset.s, agreement to transfer to cor¬ 
poration shares of its own stock was 
a valuable consideration passing to 
corporation, since stock, when acquir¬ 
ed, Would become treasury stock sal¬ 
able by corporation, or if retained 
Would increase asset value behind 
slock held by stockholders.—Karasik 
V. Pacitlc Eastern Corporation, Del., 
ISO A. 604. 

Consideration held sufllcient 

(1) In an action by ihrc.sher com¬ 
pany on notes wherein a settlcrniml 
by plaintilT’s agent was pleaded, a 
suffleient <’onsideration to support 
the compromuse agreement was 
shown by the fact that the thresh¬ 
ing equipment given for the notes 
was not Satisfactory, and defendant 
surrendered it and paid four hundred 
dollars on the understanding that the 
notes should be returned.—^Advanee- 
Rumely Thresher Co. v. Zimmerman, 
197 P. 1111, 109 Kan. 159. 

(2) Husband’s assignment to wife 
of income payable to him from cer¬ 
tain trust was suffleient considera¬ 
tion for .satisfaction and waiver by 
wife of balance of cash indebtedness 
then not paid under support agree¬ 
ment, and sufficient to sustain a 
modification support agreement, 
where value of income payable from 
trust was not fixed and not defi¬ 
nitely ascentainahle.—In re McCoy’s 
Will, 283 N.Y.S. 597. 157 Misc. 281. 

(3) Agreement in settlement of 
differences to act as broker for plain¬ 
tiff. who could retain part of com¬ 
missions in payment of broker’s 
notes, was founded on good consider¬ 
ation, although plaintiff was not ob¬ 
ligated to give broker business.— 
Wolf V. Moran, R.I., 133 A. 350. 
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(4) Other cases in which the con¬ 
sideration was held suffleient. 

U.S.—Carney v. City of Grlnnell, 
Iowa, C.C.A.Iowa, 63 F.2d 44—-Han- 
wood V. U. S. Shipping Board 
Emergency Fleet Corporation, C.C. 
A.Conn., 32 F.2d 680, reversing. D. 
C.. 26 F.2d 116, and certiorari 

granted U. S. Shipping Board Mer¬ 
chant Fleet Corporation v. Har¬ 
wood, 50 S.Ct. 37. 280 U.S. 544, 74 
L.Ed. 604, affirmed 50 S.Ct. 872, 
281 U.S. 619, 74 L.Ed. 1011. 

Idaho.—Five Point Garage v. Pun- 
dum, 295 P. 1000, 50 Idaho 294. 
Iowa—Salinger v. Glidden Farmers’ 
Elevator Co.. 231 N.W. 366, 210 
Iowa 66s—In re Murphy’s Estate, 
228 N.IV. 658, 209 Iowa 679. 

Kan.—Shrader v. McDaniel, 189 P. 
954. 106 Kan. 755. 

Mass.—Segal v. Allied Mutuals Lia¬ 
bility Ins. Co., 188 N.E. 504, 285 
Mass. 106. 

Mich.—Glikin v. Post’s Estate, 194 
N.W. 417, 223 Mich 699. 

Okl.—Chicago, R. I. & 1\ Ry. Co. v. 

Burke, 198 P. 620, 82 Okl. 114. 

Pa.—Ijyda v. Edwards, 94 Pa.Super. 
272. 

Tex.—Charnplin Refining Co. v. 
Street, Civ.App., 57 S W.2d 903. 

42. Ark.—Satterfield v. Looper, 242 
S.W. 811, 154 Ark. 440. 

Mich—Birenherg v. Razgunas, 262 
N.W. 914, 273 Mich. 292. 

N.J.—Diamond T Motor Car Co. v. 

Eucker. 160 A. 41, 10 NJ.Misc. 814. 
12 C.J. p 322 note 99. 

43. Ga.—Vinson v. Garland, 164 S.E. 
158, 41 Ga.App. 601. 

Mass.—Sherman v. Sidman, 14 N.E. 
2d 145. 

Miss.—IMcrce v. Garrett, 107 So. 885, 
142 Miss. 641. 

N.Y.—Ill re Gargiulo’s Will, 245 N. 

Y.S. 173, 138 Misc. 90. 

Tex.—Giles v. Corbett, Civ.App., 293 
S.W. 180. 

12 C.J. p 322 note 1. 

Settlement between Indoreere on note 

Contract settling liability on note 
between indorser and indorsee, where¬ 
by indorsee postponed right of ac¬ 
tion on indorsement, and indorser 
sought delay in payment, was held 
based on ample consideration.— 
Schilling v. Milwaukee Bedding Co.. 
221 N.W. 743, 197 Wis. 260. 

44k U.S.—Dyer v. Muhlenberg Coun¬ 
ty, Ky.. 1X7 F. 686, 64 C.C.A. 172. 
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lease,the payment of a note before due,*® or the 
forbearance of a legal right,*such as the right 
to sue on a disputed or doubtful claim*® or an agree¬ 
ment not to appeal from a judgment, if the right of 
appeal exists or there are sufficient grounds for be¬ 
lief in its existence.*® The benefit need not be to 
the party contracting, but may be to some one else 
at his procurement or request.®® The consideration 
of a compromise may also consist of something to 


be done in the future,but forbearance or a prom¬ 
ise to forbear from doing what one cannot legally 
do is no consideration for a compromise;®® nor is 
a promise to do that which the law requires a suffi¬ 
cient consideration to support a compromise agree¬ 
ment.®® Hence, an agreement of a creditor to ac¬ 
cept less than the amount due on a liquidated or 
undisputed claim is ineffectual,®* unless based on 
a new consideration,®® and payment of a liquidated 


Party Intaryanlag la lltiffatloa 

Where one of the parties to a com¬ 
promise agreement intervened as a 
party to the litigration settled by 
such a^eement, the compromise of 
such litigration was not only a valu¬ 
able, but an adequate, consideration 
for her obligration, it being immate¬ 
rial whether her obligration was pri¬ 
marily her own or was entered into 
in behalf of some of her cobbligons. 
—Armstrong v. Sacramento Valley 
Realty Co.. 198 P. 217, 62 Cal.App. 
110 . 

46h Iowa.—Wilke v. Weedman, 128 
N.W. 366, 149 Iowa 398. 

N.Y.—Lewis v. Donohue, 58 N.Y.S. 
319, 27 Misc. 614. 

46i Iowa.—Bice v. Siver, 162 N.W. 
498, 170 Iowa 265. 

47. Cal.—Rusconi v. California Fruit 
Exchange, 281 P. 84, 101 Cal.App. 
760. 

Iowa.*—Commercial State Bank of 
Britt V. Beers, 202 N.W. 767, 199 
Iowa 864. 

Tex.—Brown Shoe Co. v. Beall, Civ. 

App., 107 S.W.2d 456. 

Wash.—Clark v. Waneta Power Co., 
233 P. 21, 133 Wash. 1. 

12 C.J. p 322 note 3. 

Bsfralni&gr from going into bank- 
mptoy 

The debtor’s x^fraining from go¬ 
ing into bankruptcy is sufficient con¬ 
sideration for a compromise settle¬ 
ment whereby the creditor persuades 
the debtor to make an assignment 
for the benefit of creditors and 
agrees to release the entire indebt¬ 
edness on payment of a proportion¬ 
ate share thereunder.—Brown Shoe 
Co. V. Beall, Tex.Civ.App., 107 S.W. 
2d 466. 

4& Cal.—Hammond Lumber Co. v. 
Cravens. 256 P. 428. 82 Cal.App. 
686 . 

Fla.—Henderson v. Kendrick, 89 So. 
636. 82 Fla. 110. 

Idaho.—Ticknor v. McGinnis, 193 P. 
860. 33 Idaho 308. 

Kan.—Reed v. Kansas Postal Tele¬ 
graph & Cable Co.. 264 P. 1065, 126 
Kan. 603. 67 A.L.R. 276. 

Ky.—Forsythe v. Rexroat, 27 S.W.2d 
696, 234 Ky. 173—Harris. Speakes 
& Harris v. Kreigle, 246 S.W. 866, 
197 Ky. 60. 

Mo.—Landers v. Fox, App., 209 S.W. 
287. 


49. U.S.—Ruben v. Commissioner of 
Internal Revenue. C.C.A.. 97 F.2d 
926. 933, citing Corpus Juris. 

12 C.J. p 334 note 68. 

Agreement to dismiss appeal and 
subsequent dismissal was held suf¬ 
ficient consideration for contract set¬ 
tling Judgment.-r-Elvans v. Evans. 
Mo.App., 28 S.W.2d 416. 

60. Mich.—Sanford v. Huxford. 32 
Mich. 313, 20 Am.R. 647. 

51. La.—Texas Creosoting Co. v. R. 
B. Tyler Co.. 156 So. 814, 180 La. 
635—^Daley v. New Orleans R.. etc., 
Co., 62 So. 903, 133 La. 270. 

Tex.—Anders v. Johnson, Civ.App., 
263 S.W. 946, reversed on another 
ground, Com.App., 276 S.W. 678. 
60. Conn.—Thomas* App., 81 A.'972, 
85 Conn. 60. 

53. Cal.—General Motors Acceptance 
Corporation v. Brown, 38 P.2d 482, 
2 Cal.App.2d 646. 

Ky.—-Schmidt v. Martin. 261 S.W. 
999. 199 Ky. 782. 

N.Y,—Mt. Vernon Rattan Co. v. 
Joachimson. 103 N.Y.S. 1045, 119 
App.Div. 71. 

Tex.—Chester v. American Law Book 
Co.. Civ.App., 102 S.W.2d 601. 

Wis.—Swift & Co. V. Geraghty, 226 
N.W. 381, 199 Wis. 329. 

Bottlsmsut betwssu joint adveutur- 
ers 

Where all that defendant did was 
to hand over to plaintiff the right 
to collect fifty thousand dollars 
which belonged to plaintiff absolute¬ 
ly, there was no consideration for an 
alleged settlement of plaintiff’s claim 
for one half the profits of a Joint 
adventure.—Peralta v. Escobar, 202 
N.Y.S. 714, 207 App.Div. 611. 

54. Ala.—Bryan v. Spivey, 135 So. 
443, 223 Ala. 298. 

Ill.—Johnson v. Ottawa Co-op. Grain 
Co., 14 N.E.2d 289, 294 Ill.App. 523 
—In re Gillen’s Estate, 6 N.E.2d 
267, 288 IlLApp. 436. 

Ky.—Kentucky Joint Stock Land 
Bank of Lexington v. Yates, 87 S. 
W.2d 931, 261 Ky. 441—Wells v. 
Thomas, 276 S.W. 840, 210 Ky. 786. 
Mich.—Cochran v. National Casualty 
Co., 246 N.W. 87, 261 Mich. 273. 
Minn.—Hopkins v. Heskett, 249 N.W. 

684, 189 Minn. 322. 

Mo.—Way land v. Pendleton, 86 S.W. 
2d 492, 495, 387 Mo. 190, citing Cor¬ 
pus Juris, and reversing, App., 73 
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S.W.2d 288—Yancey v. Central 
Mut. Ins. Ass’n, App., 77 S.W.2d 
149—Sappington v. Central Mut. 
Ins. Ass’n, 77 S.W.2d 140, 229 Mo. 
App. 222—Booth v. Dougan, App., 
217 S.W. 326. 

N.Y.—Quayle v. City of New York, 
14 N.E.2d 835. 278 N.Y. 19. modify¬ 
ing 300 N.Y.S. 623. 253 App.Div. 
736, motion denied 1 N.Y.S.2d 1020, 
263 App.Div. 814—Ostrander v. 
Ostrander, 191 N.Y.S. 470, 199 App. 
Div. 43r. 

Or.—Shelley v. Portland Tug & 
Barge Co., 76 P.2d 477, 158 Or. 377 
—Peder.son v. City of Portland, 24 
P.2d 1031, 144 Or. 437. 

Tex.—Chester v. American Ijaw Book 
Co., Civ.App., 102 S.W.2d 601—Cox 
V. Bankers’ Guaranty Life Co., Civ. 
App., 46 S.W.2d 390—National 
Surety Co. v. American Finance Co. 
of Galveston, Civ.App., 41 S.W.2d 
66 . 

Btatuts hold iuappUcabls 

A statute giving effect to settle¬ 
ments in writing for the composition 
of debts refers to unliquidated or 
disputed claims, and does not affect 
liquidated claims.—Bryan v. Spivey, 
135 So. 443, 223 Ala. 298. 

Debtor’s demand is ’’liquidated” 
when agreed on by the parties or 
fixed as to amount by operation of 
law.—Booth V. Dougan, Mo.App., 217 
S.W. 326. 

Agreement between parties to mort¬ 
gage 

Mortgagee’s agreement to accept 
less amount from mortgagor than 
that admittedly due and secured by 
mortgage is unenforceable for want 
of consideration, and hence not de¬ 
fense to mortgage foreclosure action. 
—Kentucky Joint Stock Land Bank 
of Lexington v. Yates. 87 S.W.2d 931, 
261 Ky. 441. 

55. Iowa.—Fisher Supply Co. v. 
Northwestern Gravel Co.. 249 N.W. 
664, 216 Iowa 909. 

Neb.—Jensen v. Lincoln Hall Ins. 

Co.. 249 N.W. 94, 126 Neb. 87. 

N.Y.—Ostrander v. Ostrander. 191 N. 

Y.S. 470, 199 App.Div. 437. 
Buttoisnoj of now eonslderation 
(1) While common-law doctrine 
that debt cannot be settled by pay¬ 
ment of less than undisputed amount 
due still prevails in Illinois, slight 
variation in way of added considera¬ 
tion will remove case from operation 
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amount presently due and to which the debtor has 
no defense is not sufficient consideration for the 
creditor’s discharge of other unliquidated claims.®® 
In accordance with this principle, it has been held 
that, while payment of conceded items of a claim 
for breach of a single promise is a good considera¬ 
tion for the discharge of the whole claim,®*^ pay¬ 
ment of an amount concededly due on one of two 
claims, arising on separate promises in the same 
contract, is no consideration for the discharge of 
damages for breach of the other, since the promisor 
is not under a separate obligation to pay the con¬ 
ceded part.®® Where there is a doubt as to wheth¬ 
er any sum is due, or as to how much is due, pay¬ 
ment of anything more than the amount admittedly 
due may form the consideration of a contract of 
compromise.®® So, where, in settlement of a con¬ 
troversy, a debtor pays something he does not admit 
that he owes, an agreement to accept the sum paid 
in full satisfaction is based on a valid considera¬ 
tion.®® An agreement by which a settlement of an 
undisputed claim was to be made in the future in 
a certain manner, depending on certain contingen¬ 
cies, none of which occurred, is without consid¬ 
eration. ®l 

Family settlements. As before stated, supra § 
3 b, compromises having for their object the set¬ 
tlement of family difficulties or controversies arc 
favored at law and in equity if no fraud or impo¬ 
sition has been practiced. The termination of such 
controversies is considered a valid and sufficient 


s 10 

consideration for the agreement,®2 and the court 
will go further to sustain it than it would under 
ordinary circumstances.®® The principle has been 
held to extend not merely to cases in which ar¬ 
rangements are made between members of a family 
for the preservation of its peace, but to cases in 
which arrangements are made between them for 
the preservation of its property.®^ The doctrine 
that the settlement of family disputes affords suffi¬ 
cient consideration for a compromise applies only 
between parties in interest, and will not sustain an 
agreement between a party in interest and an out¬ 
sider not to create trouble in the family.®® Appli¬ 
cations of the foregoing rules have frequently been 
made in the case of settlements relating to the dis¬ 
tribution of the property of a decedent, as discussed 
in the C.J.S. title Descent and Distribution § 73, 
also 18 C.J. p 888 note 92-p 890 note 9, and agree¬ 
ments affecting the right to contest a will, treated 
in the C.J.S. title Wills § 325, also 68 C.J. p 912 
notes 39-46. 

§ 10. - Invalid or Groundless Claim 

The compromise of an illegal claim is without con¬ 
sideration, aithough a compromise based on a dispute as 
to facts estabiishing the illegaiity of a ciaim is valid. A 
claim which is entirely baseless, and known to be such, 
does not afford a consideration for a compromise. 

The compromise of an illegal claim out of which 
no cause of action can arise in favor of the person 
asserting it is not sufficient consideration to support 
the compromise agreement,®® and may be impeach- 


of such rule.—In re Gillen’s Estate, 
6 N.E.2d 257. 288 Ill.App. 436. 

(2) Possibility of benefit to priest 
from being able to obtain suitable 
home with his deceased brother’s sis¬ 
ter and her children after retiring 
from his pastorate was held a suffi¬ 
cient consideration to sustain his 
contract to take less than amount 
due him on brother’s note in full 
payment thereof.—In re Gillen’s Es¬ 
tate, supra. 

56. Ind.—Uriscoll v. Sullivan, 115 
N.E. 331, 186 Ind. 178. 

57. U.S.—Matlaok Coal & Iron Cor¬ 

poration V. New York Quebracho 
Extract Co., C.C.A.N.Y., 30 F.2d 

275 — ^Keene v. Gauen. C.C.A.Tex., 
22 F.2d 723, certiorari denied 48 
S.Ct. 325, 276 U.S. 632, 72 L.Ed. 
742. 

58. U.S.—Jefferson. Standard Life 
Ins. Co. v. Lightsey, C.C.A.S.C., 49 
F.2d 586—Matlack Coal & Iron 
Corporation v. New York Quebra¬ 
cho Extract Co., C.C.A.N.Y., 30 F.2d 

276— Keene v. Gauen, C.C.A.Tex., 
22 F.2d 723, certiorari denied 48 
B.Ct. 826. 276 U.S. 632, 72 L.Ed. 
742. 


69. La.—Aronson v. Pallet, App., 173 
So. 545. 

60. Ky.—Wells v. Thomas, 276 S.W. 
840, 210 Ky. 785. 

61. Ark.—Fair v. Heal-Burrow Dry 
Goods Co.. 230 S.W. 23, 148 Ark. 
340. 

68 . Ga.—Preston v. Ham, 119 S.E. 
658, 156 Ga. 223. 

Kan.—Schnack v. (^ity of Lamed, 186 
P. 1012, 1014, 106 Kan. 177, quot¬ 
ing Corpus Juris at length. 

Miss.—Pierce v. Garrett, 107 So. 886, 
142 Miss. 641. 

12 C.J. p 323 notes 11, 13. 

63. Kan.—Schnack v. City of Lam¬ 
ed. 186 P. 1012 . 1014, 106 Kan. 177, 
quoting Corpus Juris. 

N.C.—Armstrong v. Polakavetz, 133 
S.E. 16, 191 N.C. 731. 

12 C.J. p 323 note 12 . 

Courts will not closely sorutiniie 
oonslderatlou in settlements relating 
to adjustments of family disputes, 
when purpose is to protect and pre¬ 
serve peace and honor of family or 
family property.—^Armstrong v. Po¬ 
lakavetz, 133 S.E. 16, 191 N.C. 781. 
64i R.I. —Supreme Assembly R. 8. 
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G. F. V. Campbell. 22 A. 307, 17 R. 
I. 402, 13 L.R.A. 601. 

66 . Miss.—House v. Callicott. 35 So. 
761, 83 Miss. 506. 

68 L Me.—Merriman v. Thomas, 177 
A. 615, 133 Me. 326. 

Mich.—Smllansky v. Mandel Bros., 
236 N.W. 866 , 868 , 264 Mich. 676. 
citing Corpus Juris. 

Minn.—llaickett v. Hammel, 241 N.W. 
68 , 185 Minn. 387. 

N.Y.—Sweinhart v. Bamberger, 2 N. 

Y.S.2d 130, 166 Misc. 266. 

Tex.—Kenedy Mercantile Co. v. Ains¬ 
worth, Civ.App., 258 S.W. 205. 

12 C.J. p 334 note 66 . 

Champerty 

Where original supposed contract 
was void because champertous, at¬ 
tempted compromise evidenced by 
notes was also void.—Hackett v. 
Hammel. 241 N.W. 68 , 185 Minn. 387. 
Oambllng transaotlou 

A settlement and compromise of a 
dispute as to the amount due under 
a gambling contract, providing for 
payment of margins, was unenforce¬ 
able. and a check given in perform¬ 
ance thereof was illegal, and could 
be withdrawn by drawer.—^Kenedy 



§ 11 

cd or set aside as stated infra § 38. A dispute as to 
facts establishing the illegality of a claim may, 
however, be compromised in the same manner as 
other disputes.®"^ It has been held in many cases 
that a claim which is entirely baseless, and without 
foundation in law or equity, docs not afford a suf¬ 
ficient consideration for a compromise and that 
the threat or fear of a lawsuit or criminal prose¬ 
cution on a baseless claim does not furnish a con¬ 
sideration for a compromise.®® However, as here¬ 
inafter shown infra § 11, there arc njany cases 
holding that the mere fact that a claim is without 
merit and that no recovery could be had thereon 
does not show want of consideration if there is a 
bona fide dispute or the claim is doubtful and as¬ 
serted in good faith. 


15 C.J.S. 

§ 11. — Unliquidated, Disputed, or Doubt¬ 
ful Claim 

a. In general 

b. Character of claim 

c. Degree of doubt 

d. Good faith 

a. In General 

The settlement of a bona fide dispute or a doubtful or 
unliquidated claim, if made in good faith, is a sufficient 
consideration for a compromise based thereon. It is not 
necessary that a suit on the claim should actually have 
been begun. 

The settlement of a bona fide dispute or a doubt¬ 
ful or unliquidated claim, if made fairly and in 
good faith, is a sufficient consideration for a com¬ 
promise based thereon.'^® This rule is generally ac- 
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Mercantile Co. v. Ainsworth, Tex.Civ. 
App., 258 S.W. 205. 

S7. Ky.—Gray v. U. S. Savings, etc., 
Co., 77 S.W. 200, 116 Ky. 967, 25 
Ky.L. 1120. 

6B^ U.S.—Skinner v. Cromwell, C.C. 

A.Okl., 40 F.2d 241. 

Ark.—Brecht v. Hammons, 278 P. 
381, 383, 35 Ariz. 383, citing Cor¬ 
pus Juris. 

Ga.—Baxter v. Bank of Grantville, 
App., 172 S.E. 810, 813, citing Cor¬ 
pus Juris. 

Ill.—Williams v. Frederick's Estate, 
7 N.E.2d 384, 289 Ill.App. 410— 
Good V. Krause, 215 Ill.App. 333, 
337, quoting Corpus Juris. 

Iowa.—Vande Stouwe v. Bankers’ 
Life Co.. 254 N.W. 790, 218 Iowa 
1182—^Watrou.s v. Watrous, 163 N. 
W. 439, 180 Iowa 884. 

Ky.—Davenport v. Anderson, 287 S. 
W. 25, 216 Ky. 22—Hardin’s Adm’rs 

V. Hardin, 266 S.W. 417, 418, 201 
Ky. 310, 38 A.L.K. 756, quoting 
Corpus Juris. 

Me.—Merriman v. Thomas, 177 A. 
615, 133 Me. 326. 

Minn.—Peterson v. Hegna, 197 N.W. 

484, 158 Minn. 289. 

Or.—Holder v. Harris, 263 P, 869, 
871, 121 Or. 432, quoting Corpus 
Juris. 

Wyo.—State v. Young, 7 P.2d 216, 
222, 44 Wyo. 6. citing Corpus Juris. 
12 C.J. p 328 note 36. 

69. Ky.—Forsythe v. Rexroat, 27 S. 

W. 2d 696, 234 Ky. 173. 

Tenn.—Shockley v. Harris, 7 Tenn. 
App. 7. 

Threat of orlmlnal prossoutiou 

Where husband deeded property to 
wife because of threats of criminal 
prosecution for alleged wrong done 
her granddaughter, there was no 
consideration for compromise of suit 
to set aside deed.—Woodall v. Peden, 
113 N.E. 608, 274 Ill. 301. 

70. U.S.—In re Illinois Refrigerator 
Co., C.C.A.I11., 73 F.2d 881—Carney 


V. City of Grinnell, Iowa, C.C.A. 
Iowa, 53 F.2d 44. 

Ala.—Gottlieb v. Charles Scribner’s 
Sons. 166 So. 685, 232 Ala. 33— 
Martin v. Powell. 75 So. 358, 200 
Ala. 46. 

Ariz.—Central Arizona Light & I’ow'- 
er Co. V. Meek. 11 P.2d 850, 40 Ariz. 
255—Brecht v. Hammons. 278 P. 
381, 383, 35 Ariz. 383, citing Corpus 
Juris. 

Ark.—Southwestern Veneer Co v. 
Denni.son, 298 S.W. 30. 174 Ark. 
560—Morgan v. Shackleford, 295 
S.W. 46, 174 Ark. 337—Weaver v. 
Emerson-Brantingham Implement 
Co.. 225 S.W. 624. 146 Ark. 379— 
Arkansas Anthracite Coal & Land 
Co. V. Dunlap. 218 S.W. 839, 142 
Ark. 358—Murphy v. Booker, 214 
S.W. 63, 139 Ark. 469—Simonson v. 
Patterson, 213 S.W. 23, 139 Ark. 
106. 

Cal.—Credit Finance Corporation v. 

Mox, 13 P.2d 937, 125 Cal.App. 583. 
Colo.—Dickson v. Retallic, 219 P. 2, 
80 Colo. 78—Holy Cross Gold Min 
& Mill. Co. V. Goodwin, 223 P. 58, 
59, 74 Colo. 532, citing Corpus 

Juris. 

Ga.—Armour Fertilizcp Works v. 
Wynne Mercantile Co., 151 S.E. 671, 
40 Ga.App. 842—^Vann v. Kimbrel, 
123 S.E. 168, 32 Ga.App. 27.5—Phil¬ 
lips V. Lindsey, 120 S.E. 923, 31 Ga. 
App. 479. 

Idaho.—Moran v. Copeman, 47 P.2d 
920, 55 Idaho 785—^Nehson v. Krig- 
baum, 226 P. 169, 38 Idaho 716. 
Ill.—Woodall V. Peden, 113 N.E. 608, 
274 Ill. 301—In re Cunningham’s 
Estate, 227 Ill.App. 124, modified 
on other grounds 142 N.E. 740, 311 
Ill. 311—Good V. Krause, 215 Ill. 
App. 333, 336, quoting Corpus 

Juris. Sec Mangier v. Maryland 
Casualty Co., 201 Ill.App. 560. 

Ind.—Purity Maid Products Co. v. 
American Bank & Trust Co., 14 N. 
E.2d 765, 759, quoting Corpus 

Juris. 

Iowa.—Vande Stouwe v. Bankers' 
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Lire Co.. *64 N.W. 790, 218 Iowa 
1182—In re Powers' Estate, 218 N. 
W. 941, 205 Iowa 956 - First Nat. 
Bank V. Brow'ne, 203 N.W. 277, 279. 
199 Iowa 981, citing Corpus Juris 
—Partcllo V. White, 196 N.W. 719, 
197 Iowa 24—Horton Tp. of Osceo¬ 
la County V. Drainage Dist. No 26 
of O.sceola County, 182 N.W. 395, 
192 Iowa 61. 

Kan.—Clements v. Man.son, 207 P. 
753, 111 Kan. 403—Shrader v. Mc¬ 
Daniel. 189 P. 954, 106 Kan. 755— 
Dolnak v. Sons and Daughters of 
Justice, 181 P. 545. 516, 106 Kan. 
59, citing Corpus Juris. 

Ky.—Provident Life & Accident Ins. 
Co. of Chattanooga, Tenn., v. Ram¬ 
sey, 75 S.W.2d 781, 256 Ky. 126— 
Forsythe v. Kexroat, 27 S.W.2d 
695. 234 Ky. 173—Swi.ss Oil <^orpo- 
ration v. Diahs, 22 S.W.2d 912, 232 
Ky. 298—Davis v. Pendennis Club, 
19 S.W.2d 1078. 230 Ky. 465— 

Northeutt V. llighflll, 9 S.W.2d 209, 
225 Ky. 456—Goff v. Moore. 290 S. 
W. 659, 217 Ky. 815—Dexter v. 
Duncan, 265 S.W. 832. 833, 205 Ky. 
344, citing Corpus Juris —Rarr v. 
Gilmour, 265 S.W. 6, 204 Ky. 582 
—Posey V. Lambert-Grisham Hard¬ 
ware Co., 247 S.W. 30. 197 Ky. 373 
—Rohb V. Sherrill-Russell Lumber 
Co.. 241 S.W. 64. 194 Ky. 836— 
McNeill’s Heirs v. Thompson, 198 
S.W. 571, 178 Ky. 90. 

La.—Standard Electric Const. Co. v. 
Frick Co., 134 So. .322. 16 La.App. 
831. 

Mich.—First Nat. Bank v. Holmes. 

181 N.W. 46. 213 Mich. 41. 

Minn.—^Addison Miller, Inc., v. Amer¬ 
ican Cent. Ins. Co.. 249 N.W. 795, 
799, 189 Minn. 336, citing Corpus 
Juris —People’s Stale Bank of Can¬ 
non Falls V. Drake-Ballard Co., 206 
N.W. 59, 164 Minn. 176—Kies v. 
Searles. 178 N.W. 811, 146 Minn. 
359—Helvetia Copper Co. v. Hart- 
Parr Co., 163 N.W. 666, 137 Minn. 
821. 
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ceptcd, although there is some variance of author¬ 
ity as to what may constitute a bona fide dispute 
or doubtful claim.'^i There must be some differ¬ 
ences between the parties, which were doubtful, to 


sustain a compromisc.^2 A mere refusal to pay 
an undisputed claim does not create a dispute suf¬ 
ficient as a consideration for a compromise, but 
there must be an honest disagreement, and the 


Miss.—^D. L. Pair Tie Co. v. Waiv i 
rell, 112 So. 24. 147 Mias. 412—1 
Pierce v. Garrett, 107 So. 885, 142 
Miss. 641. 

Mo.—Slate ex rel. Isaacson v. Trim¬ 
ble. 72 S.W.2d 111, 335 Mo. 213. 
quashing in part. App.. Isaacson v. 
Van Gundy. 48 S.W.2d 208—PeH- 
tion of lillliott. 234 S.W. 520. 524. 
208 Mo. 348. citingr Corpus Juris— 
Friedman v. State Mut. Life Assur. 
Co. of Worcester, Mass., App., 108 
S.W.2d 156—^Arnold v. Brotherhood 
of Locomotive Firemen, etc., App., 
106 S.W.2d 32, 35. citin^i: Oorpul 
Juris —Yancey v. Central Mut. Ins. 
Ass'n, App.. 77 S.W.2d 149—Sap- 
piniyton v. Central Mut. Ins. Ass’n, 
77 S.W.2d 140. 229 Mo.App. 222— 
Paintt'r v. Prudential Ins. Co. of 
AmerM-a. 71 S.W.2d 483, 228 Mo. 
App. 576—Stierman v. Meissner, 
App., 253 S.W. 383—Booth v. Dou- 
gan, App, 217 S.W. 326. 

N..1.—Inti'Pnational Signal Co. v. 
Marconi Wireless Telegraph Co. of 
America. 104 A. 378, 89 N..I.E(]. 

319, affirmed International Hadio 
Telegraph Co. v. Same, 106 A. 891, 
90 N.J.Eq. 271. 

N.M.—Nixon-^^)ster Service Co. v. 
Morrow, 61 P.2d 92, 95. quoting 

Corpus Juris. 

N.y.—Clark v. Standard Rock As¬ 
phalt Corporation, 253 N.Y.S. 730, 
233 App.Biv. 536, affirmed 182 N.E. 
195, 259 N Y. 595- Ostrander v. O.s- 
trander. 191 N.Y.S. 470. 199 App. 
Div. 437—In re Kilgannon’s Estate, 
262 N.Y.S. 510, 146 Misc. 600. 

Okl.—Williams v. New Bruiuswick 
Fire Ins Co., 45 P.2d 127. 172 Okl. 
135—Fenner v. Sparks, 39 P.2d 27, 
170 Okl. 556—Roxana Petroleum 
Co. of Oklahoma v. Goldrick, 242 
P. 228, 113 Okl. 298—.larecki Mfg. 
Co. V. Cimarron River Oil & Gas 
Co., 170 P. 252. 69 Okl. 104—Hol¬ 
lister V. Smith, 162 P. 706, 62 Okl. 
191. 

Or.—Shelley v. Portland Tug & Barge 
Co., 76 P.2d 477. 

Pa.—^Kefover v. Potter Title & Trust 
Co., 181 A. 771, 320 Pa. 51—Blais- 
dell Filtration Co. v. M. L. Bayard 
& Co., 166 A. 234, 311 Pa. 6—In re 
Miller’s Estate, 123 A. 646, 279 Pa. 
30—Thalheim v. Gehris Hat Mfg. 
Co., 95 ra.Super. 516—Lyda v. Ed¬ 
wards, 94 Pa. Super. 272—Rosen¬ 
berg V. Rhea, 86 Pa.Super. 29— 
Zentmyer v. Zontmyer, 69 Pa.Su- 
per. 496. 

Term.—Thurmond v. Whittaker, 1 
Tenn.App. 111. 

Tex.—Ferguson-McKinney Dry Goods 
Co. V. Garrett, Com.App., 252 S.W. 
738, reversing, Civ.App., 236 S.W. 
245—Cleburne State Bank v. Ezell, 


Civ.App., 78 S.W.2d 297—Carstairs 

V. Bomar, Civ.App., 48 S.W. 2d 786, 
reversed, no opinion—Rich v. 
Walker-Smith Co., Civ.App., 42 S. 

W. 2d 181, reversed on another 
ground Rich v. Walker Smith Co., 
Com.App., 67 S.W.2d 1098—People’s 
Ice Co. V. Glenn. Civ.App., 8 S.W.2d 
735—St. Louis. B. & M. Ry. Co. v. 
Evan.s, Civ.App., 297 S.W. 532— 
O’Fiel V. Janes, Civ.App., 269 S.W. 
1074—Scott V. Lott, Civ.App., 247 
S.W. 685. 

Vt.—Cooley v. Hatch, 124 A. 689, 97 
Vt. 484. 

Wash.—Jones v. Reese, 70 P.2d 811 
—John.son v. Savage, 1 P.2d 890, 
891, 163 Wash. 478. quoting the en¬ 
tire Corpus Juris set-tion. 

W.Va.“ Thomp.son v. Beasley, 146 S. 

E. 885. 107 W.Va. 75. 

Wis.—Carson, Pine Scott & Co. v. 

Karp. 195 N.W. 702, 182 Wis. 76. 
Wyo - Slnte v. Young, 7 P.2d 216, 
222, 44 Wyo. 6, citing Corpus Juris. 
12 C.J. p 324 note 22. 

There must be actual dispute be- 

tweem debtor and creditor in order 
to furnish a consideration for an 
agreement to discharge the obliga¬ 
tion of the debtor for an amount less 
that the creditor <‘Iaims to be due. 
—In re Cunningham’s Estate, 142 N. 
E. 740, 311 Ill. 311, modifying 227 
Ill.App. 124. 

Even if one side concedes the 
whole matter in dispute, the aetuai 
ending of a eontixiversy and avoid¬ 
ing of the threatened litigation is 
always a sufficient <-onsideration for 
a settlement agreement.— High Grav¬ 
ity Oil Co. v. Southwesti*rn J^etro- 
leum Co., C.C.AKy., 290 F. 370. 

Dispute between employer and em¬ 
ployee relating to an aeeouriting is a 
proper basis of compromise.—Vance 
V. Chicago Portrait Co., C t^.A.Ill., 19 
F 2d 981, certiorari denied 48 S.Ct. 
141, 275 U.S. 567. 72 L.Ed. 430, mo¬ 
tion denied 48 S.Ct. 303. 72 L.Ed. 
1017, motion denied 48 S.Ct. 527, 72 
L.Ed. 1018. 

Donbtful rights 

(1) Where action was about to he 
started concerning right to proceeds 
of insurance policies, such rights 
were in doubt, so that there was con¬ 
sideration for compromise agreement. 
—Dexter v. Duncan, 265 S.W. 832, 205 
Ky. 344. 

(2) Where evidence was conflicting 
as to whether seller delivered certifi¬ 
cate of title at lime of delivery of 
truck, validity of note and mortgage 
given for truck was doubtful, so as 
to render enforceable note and mort¬ 
gage given in compromise of seller’s 
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replevin suit brought on original 
note and mortgage.—State ex rel. 
Isaacson v. Trimble, 72 S.W.2d 111, 
335 Mo. 213, quashing in part Isaac¬ 
son V. Van Gundy, App., 48 S.W.2d 
208. 

Bnlstenoe of dispute 

(1) Where a die, for which a note 
was given, was defective, but the 
seller was insisting on full payment, 
there was a dispute over the amount 
due, constituting sufficient considera¬ 
tion to support an agreement for 
settlement.—Townsend, Townsend & 
Co. V. South Plains Monument Co., 
Tex.Civ.App., 257 S.W. 648. 

(2) In a suit on a note, wherein 
the maker claimed a cause of action 
again.st the payee for fraud in the 
transaction out of which the note 
aiHise, an agreement of settlement re¬ 
leasing the cause of action for fraud 
and surrendering the note was sup¬ 
ported by consideration.—Kies v. 
Searles, 178 N.W. 811, 146 Minn. 369. 

(3) A promise by husband to pay 
and wife to accept twenty thousand 
dollars was held an honest settle¬ 
ment, based on an honest dispute us 
to bonds of the wife used by the 
husband, and binding on l>oth, wheth¬ 
er the amount agreed on was too 
large or too small.—Ostrander v. 
Ostrander., 191 N.Y.S. 470, 199 App. 
Div. 437. 

Dispute ae to liquidated claim 

(1) Compromisi* may be sufficient 
consideration for release of the whole 
on payment and acceptancM* of part, 
even where amount in controversy 
Is liquidated, where liability depends 
on facts, existence of which may be 
in doubt, or when* facts are admit¬ 
ted but honest difference in good 
faith arises as to liability.—Yancey 
V. (Central Mut. Ins. Ass’n, Mo.App., 
77 S.W.2d 149—Sappinglon v. Cen¬ 
tral Mul. Ins. Ass’n, 77 S.W.2d 140, 
229 Mo.App. 222. 

(2) Mere .statement in release of 
liquidated demand that amount due 
is in dispute is not enough to show 
consideration, but there must be an 
honest difference between parties and 
a dispute in good faith.—Sappinglon 
V. Central Mut. Ins. Ass’n, supra. 

71. Ill.—Good V. Krause, 215 Ill. 

App. 333. 

N.J.—Clark v. Turnbull, 47 N.J.Law 

265, 54 Am.R. 167. 

N.Y.— Morey v. Newfane, 8 Barb. 

645. 

72. N.Y.—Guggenheim v. Guggen¬ 
heim. 168 N.Y.S. 209, affirmed 170 

N.Y.S. 1084, 183 App.Div. 981. 
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amount of the claim must be fairly in disputeJ^ 
The real consideration which each party receives 
is, according to some authorities, not the sacrifice 
of the right, or the settlement of the claim, but the 
settlement of the dispute.^^ Under other authori¬ 
ties, it is to be found in the mutual agreement of 
the parties to abide by the result of the settle¬ 
ment,^® or in the mutual release of their respective 
rights,"^® or in the avoidance of the expense and 
annoyance of litigation,or in the alteration in the 
position of the parties."^* 

Pendency of suit. To justify the application of 
the general principle that the settlement of a disput¬ 
ed claim is a sufficient consideration for a compro¬ 
mise, it is not necessary that a suit should have 
actually been begun on the claim,*^® although the 
question of whether or not a suit is pending may 
have materia] influence in determining whether or 
not the nature of the dispute was such as to sup¬ 
port the compromise.®^ If both parties concur in 
the belief that a claim is doubtful, it will support 
a compromise, although the party asserting the 


claim may have had no intention of resorting to an 
action to enforce itM 

b. Character of Claim 

The settlement of a disputed or doubtful claim as¬ 
serted In good faith is a sufficient consideration for a 
compromise, even though such claim proves to be without 
merit, and an action thereon not sustainable. 

While, as has been stated supra § 10, the surren¬ 
der of a claim which is wholly without founda¬ 
tion, either in law or equity, does not constitute a 
sufficient consideration for a compromise, it has 
nevertheless been held that the compromise of a 
disputed or doubtful claim may furnish a sufficient 
consideration to uphold the terms of a compromise, 
although the claim is in fact without merit,®^ jf 
it is asserted in good faith,®3 particularly where an 
action has been instituted.®^ 

It is difficult to determine at just what point a 
claim is transformed from a baseless to a doubtful 
one, and each case must be measured by its own pe¬ 
culiar facts.®® It is clear, however, that the claim 


73. Ala.—Southern Cotton Oil Co. v. 
Currie, 102 So. Hi), 20 Ala.App. 1, 
certiomrl denied Ex parte South¬ 
ern Cotton Oil Co., 93 So. 662, 207 
Ala. 7<)4. 

74. Ariz.—Brecht v. Hammons, 278 
r. 381, 35 Ariz. 383. 

Idaho.—Moran v. Copeman, 47 P.2d 
920, 65 Idaho 785. 

Ky.—Forsythe v. Rexroat, 27 S.W. 

2d 695, 234 Ky. 173. 

Mich.—Talbot & Meier v. Board of 
Education Dist. No. 1, Fractional 
Plymouth Tp., Wayne County, 233 
N.W. 121. 250 Mich. 625. 

12 C.J. p 326 note 24. 

Dispute as to amoiut 

Payment of amount less than 
claimed amount of unliquidated in¬ 
debtedness. and receipt thereof by 
creditor with notice of intent to 
make full payment, discharges whole 
claim, dispute as to amount being 
consideration for agreement to com¬ 
promise differences.—Plymouth Rub¬ 
ber Co. V. West Coast Rubber Co., 
231 P. 25. 131 Wash. 662. 

75. Iowa.—Richardson v. Hampton 
Independent Dist., 31 N.W. 871, 70 
Iowa 573, 576. 

Mich.—Stearns v. L,ake Shore, etc., R. 
Co., 71 N.W. 148, 112 Mich. 661. 

70b Neb.—Qering v. Cass County 
School Dist. No. 28. 107 N.W. 250, 
76 Neb. 219. 

77. Neb.—Gering v. Cass County 
School Dist. No. 28, supra. 

78. Mich.—Sanford v. Huxford, 32 
Mich. 313, 20 Am.R. 647. 

N.J.—Grandin v. Grandln, 9 A. 766, 
49 N.J.L.aw 608, 60 Am.R. 642. 

78> Idaho.—Moran v. Copeman, 47 


P.2d 920, 65 Idaho 785—Nelson v. 
Krigbaum. 226 P. 169, 38 Idaho 716 
—Heath v. Potlatch Lumber Co., 
108 P. 343, 18 Idaho 42. 

12 C.J. p 327 note 29. 

80. Cal.—Union Collection Co. v. 
Buckman, 88 P. 708, 160 Cal. 169, 
119 Am.S.R. 364, 9 L.R.A.,N.S., 668, 
11 Ann.Cas. 609. 

Mo.—Petition of Elliott, 234 S.W. 
520, 524, 208 Mo.App. 348, citing 

Corpus Juris. 

81. Neb.—Gering v. Cass County 
School Dist. No. 28, 107 N.W. 250, 
76 Neb. 219. 

88. Ark.—Cates v. Rogers, 104 S.W. 
2d 464~Hays v. McGuirt, 66 S.W. 
2d 76, 186 Ark. 702—Citizens’ Nat. 
Bank of Hot Springs v. Gannon, 
249 S.W. 19, 167 Ark. 662—Daven¬ 
port V. Gray, 247 S.W. 81, 83, 157 
Ark. 1, citing Corpus Juris —Fair 
V. Beal-Burrow Dry Goods Co., 230 
S.W. 23, 148 Ark. 340—Bankers’ & 
Planters' Mut. Ins. Ass’n v. Archie, 
224 S.W. 960, 145 Ark. 481—First 
Nat. Bank v. Allen, 216 S.W. 1039, 
141 Ark. 328—Simonson v. Patter¬ 
son, 213 S.W. 23, 139 Ark. 106— 
Coffman v. McKee, 191 S.W. 402, 
127 Ark. 28. 

12 C.J. p 327 note 34. 

83. Ark.—Bankers’ & Planters' Mut. 
Ins. Ass’n V. Archie, 224 S.W. 960, 
146 Ark. 481—Simonson v. Patter¬ 
son, 218 S.W. 23, 139 Ark. 106. 
Cal.—Hamilton v. Oakland School 
Diet, of Alameda County, 26 F.2d 
296, 219 Cal. 322. 

Ga.—Dickerson v. Dickerson, 91 S.E. 

346, 19 Ga.App. 269. 

Idaho.—Moran v. Copeman, 47 P.2d 
920, 923, 56 Idaho 786, citing Cozw 
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pus Juris ss 18-21 and declaring it 
a “comprehensive treatise of the 
sublect.’’—Nelson v. Krigbaum, 226 
P. 169, 38 Idaho 716. 

Ill.—Woodall V. Peden, 113 N.E. 608, 
274 Til. 301. 

Iowa—Fairfax State Sav. Bank v. 
Coligan, 234 N.W. 537, 211 Iowa 
670—Rounds v. Butler. 223 N.W. 
487, 207 Iowa 735—Lockie v. Raker. 
218 N.W. 483, 206 Iowa 21—Partel- 
lo V. White, 196 N.W". 719, 197 
Iowa 24—Graf v. Employf^s’ Liabil¬ 
ity Assun Corporation, 180 N.W 
297, 190 Iowa 416—Urdangen v. 
Fryer. 166 N.W. 693, 183 Iowa 39. 
Kan.—Leinbach v. Dayatt, 212 1’. 

894, 895, 112 Kan. 782, citing Cor¬ 
pus Juris. 

Minn.—Schultz v. Brennan, 262 N.W. 

877, 196 Minn. 301. 

N.Y.—Harvey v. J. P. Morgan & Co., 2 
N.T.S.2d 620, 166 Misc. 45.5—Swein- 
hart V. Bamberger, 2 N.y.S.2d 130, 
166 Misc. 266—Plunkett v. O’Con¬ 
nor, 295 N.Y.S. 492, 162 Misc. 839 
—In re Crowe’s Estate, 249 N.Y.S. 
114, 139 Misc. 648. 

Or.—Butson v. Misz, 160 P. 530, 81 
Or. 607. 

Tenn.—Service Stamp Co. v. Ketchen, 
10 Tenn.App. 69. 

Tex.—Cleburne State Bank v. Ezell. 
Civ.App., 78 S.W.2d 297, 299, cit¬ 
ing Corpus Juris —Rich v. Walker- 
Smith Co., Civ.App., 42 S.W.2d 181, 
reversed on another ground. Com. 
App., 57 S.W.2d 1098. 

84. Ind.—Moon v. Martin, 23 N.E. 

668, 122 Ind. 211. 

12 C.J. p 327 note 35. 

88 . Ky.—Forsythe v. Rexroat, 27 S. 

W.2d 696, 234 Ky. 173. 

12 C.J. P 329 note 87. 
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need not be valid in the sense that claimant be able 
to recover on it,®® and it is not material that one 
party may ultimately be unable to maintain his po¬ 
sition,®*^ that the other party may have a good de¬ 
fense,®® that a subsequent judicial decision may 
show the rights of the parties to have been different 
from what they at the time supposed,®® or that one 
of the parties may afterward find out that he might 


8 11 

have obtained a judgment more favorable to him 
by trying out the claim on its merits.®® In other 
words, it is not necessary, to sustain a compromise 
of a doubtful right, that the parties shall have set¬ 
tled the controversy as the law would have done.®^ 
It is immaterial on which side the right ultimately 
proves to bc,®2 and the compromise may be sustain¬ 
ed, although it afterward develops that the right is 


88 . U.S.—Trumbull Steel Co. v. U. 

S.. Ct.Cl., 1 F.Supp. 762, 766. quot- 
ingr Ck>rpns Jorls. 

Ariz.—Phillips v. Musgrave, 206 P. 
164, 23 Ariz. 591. 

Iowa.—Marix>n v. Lynch, 245 N.W. 
346. 215 Iowa 341—Lockle v. Baker, 
218 N.W. 483. 206 Iowa 21—Par- 
tello V. While, 196 N.W. 719, 197 
Iowa 24—Stuart v. White, 184 N. 
W. 337, 191 Iowa 1312. 

Ky.—^Koenig Bros. t. Zlbart, 70 S.W. 
2d 945, 264 Ky. 43—Berry v. Berry, 
209 S.W. 855, 183 Ky. 481. 

Me.—Merrlman v. Thomas. 177 A. 
615, 133 Me. 326. 

Mo.—Petition of Elliott, 234 S.W. 
520, 624. 208 Mo.App. 348. citing 
OorpuB Juris —Landers v. Fox, 
App., 209 S.W. 287. 

N.Y.—Stoner v, Oneida Motor Car 
Co.. 276 N.Y.S. 426, 164 Misc. 97 
—In re Crowe’.s E.state. 249 N.Y.S. 
114, 139 Misc. 648. 

Or.—John Wilson Estate Co. v. 
Dameter Inv. Co.. 163 P. 690, 83 
Or. 283. 

Tenn.—Service Stamp Co. v. Ketchen. 
10 Tenn.App. 59. 

Tex.—Cleburne State Bank v. Ezell, 
Clv.App., 78 S.W 2d 297. 

Wash.—Johnson v. Savage, 1 P.2d 
890. 163 Wash. 478—Hotel Ran¬ 
dolph Co. V. John C. Watrous Co., 
257 P. 629, 630. 144 Wash. 215. cit¬ 
ing OorpuB Juris. 

Wis.—Colby Cheese Box Co. v. Laabs, 
202 N.W. 796, 186 Wis. 368—Elmer- 
green V. Kern, 182 N.W. 947, 174 
Wis. 622. 

12 C.J. p 329 note 38. 

“Courts from the earliest time 
have favored compromises of bona 
fide disputes and have held agree¬ 
ments therefor to be founded upon 
good consideration. Irrespective of 
the validity of the claim which was 
compromised.*'—Plunkett v. O’Con¬ 
nor. 295 N.Y.S. 492, 496, 162 Misc. 
889. 

“To sustain a compromise and set¬ 
tlement it must appear that claim 
or controversy settled, although per¬ 
haps not in fact valid in law, was 
presented and demanded in good 
faith and on reasonable grounds for 
inducing belief that it was enforce¬ 
able.”—Schultz V. Brennan. 262 N.W. 
877, 880, 196 Minn. 301—Montgomery 
V. Grenier. 136 N.W. 9, 10. 117 Minn. 
416, 419. 


Beliaquishmeat of right to bub ob 
BuenforoeahlB olaim asserted in 
good faith 

(1) I.M sufficient consideration for 
compromi.se and settlement agree¬ 
ment.—Harvey v. J. P. Morgan & Co., 
2 N.Y.S.2d 520, 166 Misc. 465—Swein- 
hart V. Bamberger. 2 N.Y.S.2d 130, 
166 Misc. 256. 

(2) This rule applies to an agree¬ 
ment to support for life in settle¬ 
ment of right of action for breach 
of marriage promise asserted in hon¬ 
est belief that such cause of action 
exists.—Sweinhart v. Bamberger, su¬ 
pra. 

That suhsequeut events or litiga¬ 
tion demonstrate that the party as¬ 
serting the claim settled by a com¬ 
promise agreement had no valid 
cause of action, and would have met 
defeat, does not prove a want or 
failure of consideration for the com¬ 
promise agreement.—Landers v. h’ox, 
Mo.App., 209 S.W. 287. 

TTnenforoeahle oral contract 

Settlement of claim for services 
rendered under a broker’s oral con¬ 
tract was consideration for compro¬ 
mise, although broker’s contract was 
unenforceable under statute requir¬ 
ing writing.—Johnson v. Savage, 1 P. 
2d 890, 163 Wash. 478. 

Decree although void may be the 
basis of a compromise and adjust¬ 
ment of controver.sles between the 
parties.—Simmons v. Yoho, 116 S. 
E. 861, 92 W.Va. 703. 

Case marked ‘‘settled and discon¬ 
tinued’* 

Valid contract of settlement should 
be sustained without regard to va¬ 
lidity of original claim, where the 
case was marked ''settled and dis¬ 
continued,” in open court by the par¬ 
ties.—Yonkers Fur Dressing Co. v. 
Royal Ins. Co., 160 N.E. 778, 247 N. 
Y. 436, reversing 224 N.Y.S. 941, 222 
App.Div. 688. 

87- Iowa. — ^Vande Stouwe v. Bank¬ 
ers’ Life Co.. 254 N.W. 790, 218 
Iowa 1182. 

Pa.—I. L. Lyons Co. v. Mahn, 62 Pa. 
Super. 478. 

88 . U.S.—Trumbull Steel Co. v. IT. 

S., Ct.Cl., 1 F.Supp. 762, 766, quot¬ 
ing Corpus Juris. 

N.Y. —Wahl v. Barnum, 22 N.E. 280, 
116 N.Y. 87, 5 L.R.A. 623. 

12 C.J. p 329 note 39. 

88. U.S.—Trumbull Steel Co. v. U. 
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S., Ct.Cl., 1 F.Supp. 762, 766, quot- 
ing Corpus Juris. 

Ariz.—Brecht v. Hammons, 278 P. 
381, 35 Ariz. 383. 

Idaho.—Moran v. Copeman, 47 P.2d 
920, 55 Idaho 786—Nelson v. Krig- 
baum, 226 P. 169. 38 Idaho 716— 
Heath v. Potlatch Lumber Co., 108 
P. 343. 18 Idaho 42. 

Iowa.—First Nat. Bank v. Browne, 
203 N.W. 277, 199 Iowa 981. 

Md.—Walbach v. Walbach, 166 A. 
422, 165 Md. 8. 

Okl.—Hollister v. Smith, 162 P. 706, 
62 Okl. 191. 

12 C.J. p 329 note 40. 

Daw encourages voluntary settle¬ 
ment of doubts and disputes between 
parties, and, where all have same 
know^ledge or means of knowledge, 
compromise must stand, although re¬ 
sults would have been different, had 
controversy been brought before 
court, and inequity and harshness in 
operation may re.sult.—First Nat. 
Bank v. Browne, 203 N.W. 277, 199 
Iowa 981. 

98. U.S.—Trumlmll Steel Co. v. U. 

S., Ct.Cl., 1 F.Supp. 762, 766, quot¬ 
ing Corpus Juris. 

Ga.—Mclionald v. McDonald, 180 S.E. 

816, 180 Ca. 771. 

12 C.J. p 330 note 41. 

91. Ariz.—Brecht v. Hammons, 278 
P. 381, 35 Ariz. 383. 

Ky.—Berry v. Berry, 209 S.W. 866, 
857, 183 Ky. 481, citing Corpus 
Juris. 

Okl.—Roxana Petroleum Co. of Okla¬ 
homa V. Goldrick, 242 P. 228, 113 
Okl. 298—Tulsa Interstate Petro¬ 
leum Co. V. Allison, 239 1\ 633, 112 
Okl. 47—Freeman v. Sullivan, 221 
P. 460, 96 Okl. 220—Young v. 

Stephenson, 200 P. 225, 82 Okl. 239, 
24 A.L.R. 978. 

Or.—Young V. King, 166 P. 53, 85 
Or. 22. 

Tenn.—Service Stamp Co. v. Ketchen, 
10 Tenn.App. 59. 

Tex.—Continental Casualty Co. v. 

Simpson, Clv.App., 6 S.W.2d 387. 

12 C.J. p 330 note 42. 

98. Ga.—Collins v. Collins, 140 S.E. 
501, 165 Ga. 198. 

Iowa.—Partello v. White, 196 N.W. 
719, 197 Iowa 24. 

Ky.—Berry v. Berry, 209 S.W. 865, 
857, 183 Ky. 481, citing Corpus 

Juris. 

N.Y.—In re Crowe’s Estate, 249 N.Y. 
S. 114,* 139 Misc. 648. 
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on the other side,®® nor will the courts inquire as to 
which party had the better right,since the very 
object of the compromise is to avoid the risk or 
trouble of that question.®® Moreover, to require 
a party to establish his original right would tend 
to prevent all compromises and render such con¬ 
tracts useless.®® 

As expressed by some authorities, the only ele¬ 
ments necessary to a valid compromise agreement 
arc the reality of the claim made, as distinguished 
from a vexatious, fictitious, or frivolous one, and the 
bona Tides of the compromise,®*^ and the reality of 
the claim must be measured, not by the slate of the 
law as it is ultimately discovered to be,®® but by the 
state of the knowledge of the person who at the 
time has to judge and make the concession.®® A 
claim is honest if claimant does not know that his 
claim is a mere nothing, and if both parties know 
all the facts and with knowledge of those facts ob¬ 
tain a compromise, it cannot be said to be dishon¬ 
est;^ but the claim must be one about which rea¬ 


sonable men might diflFcr,® or, as has been held, 
one about which the parties do, and well-informed 
lawyers and judges might, differ.® 

Conflicting claims to land. The above rules are 
applicable to conflicting claims to land. An agree¬ 
ment made in good faith, without fraud, compro¬ 
mising a doubtful or disputed claim to land, is sup¬ 
ported by a suflicient consideration, even though 
such claim is in fact unfounded,'^ it being the policy 
of the courts to approve and uphold such agree¬ 
ments as tending to discourage controversies be¬ 
tween neighbors and prevent litigation.® 

c. Degree of Doubt 

An actual controversy which, fairly and In good 
faith, may be considered by both parties as doubtful is 
sufficient to support a compromise, although actually it 
may not be doubtful in legal contemplation. 

To support a comi)r()misc it is not essential that 
the question in controversy be in fact doubtful in 
legal contemplation.® It is sufficient that there be 


Okl.—Fenner v. Sparks. 39 P.2d 27,1 
170 Okl. 5C6. 

Tenn.—Service Stamp Co. v. Kctchen. 
10 Tenn.App. 59. 

Tex.—^People's Ice Co. v. Glenn, Civ. 
App., 8 S.W.2d 735—O’Flel v. 
Janes, Civ.App., 269 S.W. 1074. 

Wis.—Colby Cheese Box Co. v. Luabs, 
202 N.W. 795, 186 Wis. 358. 

12 C.J. p 330 note 43. 

93. Cal.—Bennett v. Bennett, 26 P. 
2d 426. 219 Cal. 153. 

Ga.—Collins v. Collins. 140 S.E. 501, 
165 Ga. 198—Hume v. Davison- 
Paxon Co., App., 195 S.E. 33 8— 
Armour Fertilizer Works v. Wynne 
Mercantile Co., 151 S.E. 671, 40 Ga. 
App. 842. 

Ky.—Posey v. Lambert-Grisham 
Hardware Co., 247 S.W. 30. 3 97 Ky. 
873—Berry v. Berry, 209 S.W. 855, 
857, 183 Ky. 481, cltinf? Oorpus 
Juris. 

Tenn.—Service Stamp Co. v. Ketchen, 
10 Tenn.App. 59—Thurmond v. 
Whittaker, 1 Tenn.App. 111. 

12 C.J. p 330 note 44. 

Buie especially applicable to family 
settlements 

Ky.—Berry v. Berry, 209 S.W. 855, 
183 Ky. 481. 

N.T.—In re Crowe’s Estate, 249 N.Y. 

S. 114, 139 Misc. 648. 

12 C.J. P 823 note 13. 

94. Arlz.—Brecht v. Hammons, 278 
P. 381. 35 Arlz. 383. 

Iowa.—Marron v. Lynch, 245 N.W. 
346, 215 Iowa 341—Salinger v. 

Glidden Farmers* Elevator Co., 231 
N.W. 366, 210 Iowa 668. 

Ky.—Berry v. Berry, 209 S.W. 866, 
857, 183 Ky. 481, citing Oorpus 
Juris. 

Pa.—^Zentmyer v. Zentmyer, 69 Pa. 


Super. 496—I. L. Lyons Co. v. 
Mahn, 62 Pa.Super. 478. 

Tex.—People’s Ice Co. v. Glenn. Civ. 
App., 8 S.W.2d 735—O’Fiel v. 
Janes, Civ.App., 269 S.W. 1074. 

12 C.J. p 330 note 45. 

95. Pa.—Zentmyer v. Zentmyer, 69 
Pa.Super. 496—I. L. Lyons Co. v. 
Mahn, 62 Pa.Super. 478. 

96. Ky,—Berry v. Berry, 209 S.W. 
855. 857, 183 Ky. 481, citing Corpus 
Juris. 

Wis.—Colby Cheese Box Co. v. Laabs, 
202 N.W. 795. 186 Wis. 358. 

12 C.J. p 331 note 46. 

97. Mass.—Blount v. Wheeler, 85 N. 
E. 477, 199 Mass. 330, 17 L.R.A..N. 
S., 1036. 

N.J.—Military College Co. v. lirooks, 
147 A. 488, 107 N.J.Luw 28. 

12 C.J. p 333 note 59. 

98. Mass.—Blount v. Wheeler, 85 N. 
E. 477. 199 Mass. 330, 17 L.R.A.. 
N.S., 1036. 

12 C.J. p 333 note 60. 

99. Mass.—Blount v. Wheeler, su¬ 
pra. 

1. U.S.—Trumbull Steel Co. v. U. 
S., Ct.Cl., 1 F.Supp. 762, 767, quot¬ 
ing Corpus Juris. 

12 C.J. p 334 notes 62, 64. 

2. Ky.—Swiss Oil Corporation v. 
Dials, 22 S.W.2d 912; 232 Ky. 298 
—Hardin’s Adm’rs v. Hardin, 256 
S.W. 417, 201 Ky. 310—Posey v. 
Lambert-Grisham Hardware Co., 
247 S.W. 30, 197 Ky. 373—Berry v. 
Berry, 209 S.W. 855, 183 Ky. 481— 
Western & Southern Life Ins. Co. 
v. Quinn. 113 S.W. 466, 130 Ky. 397. 

Buttclsuop of claim 
The fact that a son performed 
services for his deceased mother, 
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coupled with the fa<*t that she pro¬ 
posed a settlement and earned it into 
erf(*et by devise subseciuently re¬ 
voked, was suftielent to make his 
claim for services one about which 
reasonable men might differ, and a 
compromise thereof, free* from fraud 
and deception, where niad«‘ In good 
faith, between him and the other 
children should be upheld —Berry v. 
l^erry, 209 S.W. 855, 183 Ky. 481. 

3. Ky.—Hardin’s Adm'rs v. Hardin, 

256 S.W. 417, 201 Ky 310—Robh v. 
Sherrill-RiJs.sell Luinl»er Co , 24] S. 
W. 64, 194 Ky. 835—Smimon'a 

Ex’r V. Hunt, 188 S.W. 495. ITl 
Ky. 397—Gray v. U. S. SaviiiR!*. & 
Loan Co., 77 S.W. 200. 116 K.\. 967 
—Bunnell v. Bunnell, 64 S.A\’. 420, 
111 Ky. 566—Creutz v. Htil, 12 S. 
W. 926, 89 Ky. 429. 

4. Tex.—O’Fiel v. .lanes. Civ.App., 
269 S W. 1074—O’Fiel v. Janes, Civ. 
App., 220 S.W. 371. error refused. 

W.Va.—Law’rence v. Potter, 113 S.E. 

266, 91 W.Va. 361. 

12 C.J. p 327 note 32. 

6. Ky.—Gordon v. Simmon.s, 124 S. 
W. 306, 186 Ky. 273, Ann.Cas 1912A 
305. 

& U.S.—Trumbull Steel Co. v. U. S., 
Ct.Cl., 1 F.Supp. 762, 766, quoting 

Corpus Juris. 

Ariz.—Brecht v. Hammons, 278 P. 
381, 36 Ariz. 383. 

Ga.—Preston v. Ham, 119 S.E. 658, 
156 Ga. 223—Hume v. Davison- 
Paxon Co., App., 195 S.E. 318— 
Prince Hall Masonic Bldg. Ass’n v. 
Howard, 136 S.E. 94, 36 Ga.App. 
169. 

Minn.—Peterson v. Hegna, 197 N.W. 
484, 158 Minn. 289. 

Tex.—People’s Ice Co. v. Glenn, Civ. 
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an actual controversy between the parties of which 
the issue fairly may be considered by both parties 
as doubtful and that, at the time of the compro¬ 
mise, they in good faith so consider it.*^ 

d. Good Faith 

To afford a consideration for a compromise of a dis¬ 
puted claim, the claim must be asserted in good faith and 
must honestly be believed in on reasonable grounds; but 
good faith alone is insufficient to sustain a compromise 
where the claim surrendered is not a doubtful one, but 
wholly without foundation. 

A claim as to which the doubt or dispute arises 
must be asserted honestly and in good faith.^ The 
party asserting the claim must have a reasonable 
belief in his ability to sustain it/*^ although such 
belief may be due to an honest mistake.!^ As f)th- 
erwise stated, only those disputed claims honestly 
and in good faith asserted, concerning which the 
parties may bona fide and reasonably disagree, will 
support a cnmi)romise.^l A person asserting a 


claim without any ground whatever on which to 
base it cannot be said to have acted in good faith 
hence, where the claimant knows, or has good rea¬ 
son to believe, that his claim is without merit, there 
is no bona fide dispute on which to base a valid 
compromise,^ 3 ^nd the claim falls within the class 
of baseless claims mentioned supra § 10. A mere 
belief on the part of a claimant that he has a claim, 
without any facts on which such belief may be 
founded, is not sufficient.The presumption of 
knowledge of the law cannot be availed of in order 
to show that a person asserting a claim had knowl¬ 
edge of its invalidity.^ ^ Good faith alone, however, 
has been held insufficient to support a compromise 
where the claim surrendered is wholly without 
foundation and not a doubtful one.^® 

Where the claim is asserted by one party in good 
faith the compromise is valid, although the other 
party assents to it with knowledge that the claim 
is without right. 


App., 8 S.W.2d 7.?5—O'Fiel v. Janes, 
Civ.App., 269 SW. 1074. 

12 C.J. p 381 note 48. 

7. U —Trurnlmll Stool Co. v. IT. 

S., Ct.Cl., 1 F.Supp 762, 766, quot¬ 
ing Corpus Juris. 

Arly..—Tlroolit v. Hammorus, 278 P. 
381. Sf) Ariz. 383. 

Ga.— Pn*slori v. llam, 119 S E. 658, 
If) 6 Ga. 22.3—Hume v. D.avison- 
Paxori Co, App., 195 S.K 318. 
Idnhn—Moran v. Copeman, 47 r.2d 
920. 55 Id.iho 785. 

Ill.—Willi.ams v. Frederick’s Estate, 
7 N.K.2d 384. 289 Til App. 410— 
Good V. Krauso, 215 Ill.App. 33.3, 
337, quoting Corpus Juris. 

Ind.—Purit.v Maid Prodmts Co. v. 
Amorioan P.nnk & Trust Co., App., 
14 N.E2d 75.5. 

K.'in.—S.awlolle v. Cosden Oil & Gas 
Co.. 277 P. 45, 128 Kan. 220—Rood 
V. K.in.sas I’o.stal Tolograpli & Ca¬ 
ble Co.. 264 P. 1065. 1 25 Kan. 603. 
Me.—Merrinian v. Thomas, 177 A. 
615, 133 Me. 326. 

Minn.—Peterson v. Hogn.*!, 197 N.W. 
484, 486, 158 Minn. 289, citing Cor¬ 
pus Juris. 

Or.—John Wilson Estate Co. v. Dam- 
meier Inv. Co., 163 P. 590, 83 Or. 
283. 

Tenn.—Service Stamp Co. v. Ketchen, 
10 Tenn.App. 59. 

Tex.—O'Fiel v. Janes, Civ.App., 269 
S.W. 1074. 

12 C.J. p 331 note 47. 

**Zt does not take a legal cinch to 

form a sufficient consideration for a 
settlement; a fairly debatable point 
is quite enough.”—Sawtelle v. Cosden 
Oil & Gas Co., 277 P. 45, 49, 128 Kan. 
220 . 

8 . U.S.—Trumbull Steel Co. v. U. 

S., Ct.Cl., 1 F.Supp. 762, 767, quot¬ 
ing Corpus Juris. 


Ala.—O’Roar v. Sutton, 112 So. 159, 
215 Ala. 630. 

Colo.—Moise Bros. Co. v. Jamison, 1 
P.2d 925. 928, 89 Colo. 278, oiling 

Corpus Juris. 

Ga—Preston v. Harn. 119 S.E. 658, 
156 Ga. 223—Baxter v. Bank of 
Gr.antville, 172 S.E. 810, 813. 48 
Ga.App. 458, citing Corpus Juris— 
Armour Fertilizer Works v. Wynne 
Mercantiie Co, 151 S E. 671, 40 Ga. 
App. 842-'T>iekerson v. Dickerson, 
91 SE. 346, 19 Ga.App. 269. 

Iowa.—Bookie v. Bakt-r. 218 N.W. 
483, 206 Iowa 21—Walrous v. Wat- 
rous, 163 N.W. 4.39. 180 Iowa 884 
Minn.—Schultz v. Brennan, 262 N.W. 
877, 195 Minn. 301—Peterson v. 

Hegna, 197 N.W. 484, 4.S6, 158 Minn. 
289, citing Corpus Juris —Mont¬ 
gomery V. Grenier, 136 N W. 9, 117 
Minn. 416. 

Mo.—y.ancey v. Central Mut. Tns. 
Ass’n, App., 77 S.VV.2d 149—Ht*ek 
V. Watkins. App., 183 S W. 351. 
Wis.—Elniergreen v. Kern, 182 N.W. 
947, 174 Wis. 622. 

Wyo.—Slate v. Young, 7 P.2d 216, 
222, 44 Wyo. 6, citing Corpus Juris. 
12 C.J. p 332 note 49. 

9. Iowa.—Loekie v. Baker, 218 N.W. 
483, 206 Iowa 21. 

Minn.—Schultz v. Brennan, 262 N.W. 
877, 195 Minn. 30—^Kies v. Searles. 
178 N.W. 811, 146 Minn. 359—Mont¬ 
gomery V. Grenier, 136 N.W. 9, 
117 Minn. 416. 

Mo.—Deiss V. Kasseliriann, App., 189 
S.W. 824—Heck v. Watkins, App., 
183 S.W. 351. 

Tex.—Cleburne Stale Bank v. Ezell, 
Civ.App., 78 S.W.2d 297. 

12 C.J. p 332 note 52. 

10. N.Y.—Do vale v. Ackerman, 33 N. 
Y.S. 13. 11 Mise. 245, affirmed 37 
N.Y.S. 959, 2 App.Dlv. 404. 
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11. Or.—Pederson v. Clt.v of Port¬ 
land. 24 P.2d 1031. 114 Or. 437. 

12. Ill.—Knotts v. Preble, 50 Ill. 
226, 99 Am.D. 514—Good v. Krause, 
215 Ill.App. 333. 

Ky.—Hardin's Adrn’rs v. Hardin, 256 
S.W. 417, 201 Ky. 310. 

13. U.S.—Roark v. Fordson Coal Co., 
CC.A.Ky., 10 F.2d 70. 

Ky—Hardin's Adm’rs v. Hardin, 256 
S.W. 417. 201 Ky. 310. 

N.M —Nixon-Foster Servie(‘ Co. v. 

Morrow, 64 P.2d 92, 41 N.M. 67. 

12 C.J. p 332 note 51. 

14w Ind.—Harris v. C.'js.sady, 8 N E. 
29, 107 Ind. 158—Ware.v v. Forst, 
26 N.E. 87, 102 Ind. 205. 

15. IT.S—Trurnbull Steel Co. v. U. 

S., Ct.Cl., 1 F.Supp. 762, 767, quot¬ 
ing Corpus Juris. 

12 C.J. p 333 note 55. 

16. Ky.—Davenport v. Anderson, 287 

S.W. 25. 216 Ky. 22—Hardin’s 

Adm’rs v. Hardin, 256 S.W. 417, 
201 Ky. 310. 

Estoppel to deny validity 

A widow, who in a compromise 
.agreement agreed to take a child’s 
pant in lieu of dower in considera¬ 
tion of eancellnllon by the child of 
a parol contract with decedent, was 
not estopped to deny the validity of 
her contract with the child because 
she thereby induced the surrender 
by the child of his contract with 
decedent, where all the parties con¬ 
cerned had the advice of able counsel 
who determined that the contract 
with the father was valueless be¬ 
cause within the statute of frauds.— 
Hardin’s Adm’rs v. Hardin, supra. 

17. Mich.—Dailey v. King, 44 N.W. 
959, 79 Mich. 668. 

12 C.J. p 333 note 66. 
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§ 12. - Adequacy of Conuderation 

The adequacy of the conalderatlon for a compromiae 
and aettlement will not ordinarily be Inquired Into. 

The court will not ordinarily inquire into the 
adequacy of the consideration for the compromise 
of a doubtful claim, fairly and deliberately made,^* 
and this rule has been applied to family settle¬ 
ments,and to the settlement of claims for per¬ 
sonal injuries nor will a compromise made in 
good faith be set aside for mere inadequacy of con¬ 
sideration, as hereinafter stated, infra § 37. On 
the other hand, it has been held that in an action 
for personal injuries resulting in the death of plain¬ 
tiff’s husband, a finding by the jury that a payment 
made to plaintiff by defendant was not accepted in 
full settlement was warranted, when such payment 
was too small to compensate her for her actual 
damages.2i 

§ 13. Validity 

The validity of compromise agreements as af¬ 
fected by the existence of a proper subject matter 
and the essentials applicable to contracts generally, 
including the necessity and sufficiency of the con¬ 
sideration, is discussed supra §§ 2-12. 

§ 14 . - Reality of Assent 

As in other contracts, reality of assent is essen¬ 
tial to a valid compromise, and where this does 
not exist, because of the incapacity of the parties. 


fraud, mistake, duress, etc., the compromise is in¬ 
valid and may be impeached or set aside, as dis¬ 
cussed infra §§ 30-43. 

§ 15. - Legality 

A compromise agreement which is against public 
policy or otherwise illegal may be disregarded or 
set aside, as stated infra § 38. Whether an illegal 
or invalid claim affords a consideration for a com¬ 
promise is discussed supra § 10. 

§ 16. Form and Execution 

No particular form la eaaential to a compromiae 
agreement in the abaence of atatutory requirement. 

In the absence of statutory requirement, no par¬ 
ticular form of agreement is essential to the va¬ 
lidity of a compromise.22 It is not necessary that 
the agreement express in technical language that it 
is intended to ascertain and fix the rights of the 
parties in substitution for a preexisting dispute as 
to such rights ;23 it is enough that the agreement 
indicates its purpose with sufficient clearness.24 

§ 17. - Writing 

A compromiae agreement need not be in writing un- 
leaa required by atatute. Court rulea requiring agree¬ 
ments In a cause to be In writing are usually inapplicable 
to agreements of settlement. 

A compromise agreement need not be in writ¬ 
ing's unless it is so required by specific statutes,^® 


18. U.S.—Du Puy V. U. S., C.C., 35 

F.2d 990, certiorari denied 60 S. 
Ct. 346, 2«1 U.S. 739, 74 L.Ed. 1153. 
Fla.—Orange Belt Auto Line v. Har¬ 
ford, 109 So. 201, 91 Fla. 1011. 

Ill.—In re Cunningham’a £.Mtate, 142 
N.E. 740, 311 Ill. 311, modifying 
227 Ill.App. 124. 

Ind.—Burke v. Middlesworth, 174 N. 

E. 432, 92 Ind.App. 394. 

Iowa.—Taylor v. Chicago, R. I. & P. 
Ry. Co., 170 N.W. 388, 186 Iowa 
606. 

Ky.—Forsythe v. Rexroat, 27 S.W.2d 
696—Dexter v. Duncan. 286 S.W. 
832, 205 Ky. 344—Posey v. Lam- 
bert-Grisham Hardware Co., 247 S. 
W. 30, 197 Ky. 373. 

La.—Beck v. Continental Casualty 
Co.. App., 145 So. 810. 

Mo.—Booth V. Dougan, App., 217 S. 
W. 226. 

N.J.—Military College Co. v. Brooks, 
147 A. 488, 107 N.J.Law 28. 

Tenn.—Thurmond v. Whittaker, 1 
Tenn.App. 111. 

Tex.—O’Fiel v. Janes, App., 269 S.W. 
1074. 

12 C.J. p 334 note 69. 

Statutory attxma&oa of nUa 
In Maine, it is provided by Rev. 
St. c 84, S 69, that no action shall be 


maintained on a demand settled by aj 
creditor or his attorney intru.sted toj 
collect it, in full discharge thereof, 
by the receipt of money or other val¬ 
uable consideration, however small. 
—Pomeroy v. Prescott, 76 A. 898, 106 
Me. 401, 138 Am.S.R. 347, 21 Ann. 
Cas. 674. 

19. U.S.—Burnes v. Burnes, Mo., 137 
F. 781, 70 C.C.A* 357, certiorari de¬ 
nied 26 S.Ct. 746, 199 U.S. 605, 50 
L.Ed. 330. 

12 C.J. p 334 note 71. 

20l Fla.—Orange Belt Auto Line v. 

Harford, 109 So. 201, 91 Fla. 1011. 
Iowa.—Taylor v. Chicago, R. I. & 
P. Ry. Co., 170 N.W. 388, 186 Iowa 
606. 

81. Miss.—Huff V. Bear Creek Mill 
Co., 77 So. 806, 116 Miss. 609. 

88. Fla.—National Surety Co. v. 
Willys-Ovcrland, 138 So. 24. 26, 
citing Gorpus Juris —Durham Trop¬ 
ical Land Corporation v. Sun Gar¬ 
den Sales Co., 138 So. 21, 106 Fla. 
429, rehearing denied 143 So. 758, 
106 Fla. 429, affirmed 161 So. 327, 
106 Fla. 429. 

La.—^Antoine v. Smith, 4 So. 821, 40 
La.Ann. 660. 
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83. N.J.—McCoy v. Mllbury, 94 A. 
621, 87 N.J.Law 697. 

84. Idaho.—Russell v. Lamberts. 94 
P. 54, 14 Idaho 284, L.R.A.1916B 
20 . 

Buffioisucy 

An agreement entered into *‘in or¬ 
der to avoid complications,” suffi¬ 
ciently indicates its purpose.—Rus¬ 
sell V. Lamberts, supra. 

85. Ark.—Arkansas Anthracite Coal 
& Land Co. v. Dunlap, 218 S.W. 
839, 142 Ark. 368. 

Fla.—National Surety Co. v. Willys- 
Overland, 138 So. 24, 26, citing Oor- 
pus Juris. 

Ky.—Barr v. Gilmour, 265 S.W. 6, 
204 Ky. 682. 

Mo.—Guaranty Veterinary Co. v. 
Kessler, App., 239 S.W. 169, 161, 
citing Corpus Juris. 

N.C.—Armstrong v. Polakavetz, 133 
S.E. 16, 191 N.C. 731. 

Tenn.—Harwood-Yancey Co. v. Law- 
renceburg Warehouse Co., 65 S.W. 
2d 192, 167 Tenn. 14, certiorari de¬ 
nied Striplin V. Lawrenceburg 
Warehouse Co., 64 S.Ct. 779, 292 U. 
S. 645, 78 L.Ed. 1496. 

12 C.J. p 385 note 75. 

80i La.—Succession of Derlgny, 100 
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or the case is one within the statute of frauds, as 
stated in the CJ.S. title Frauds, Statute of § 127, al¬ 
so 27 C.J. p 227 notes 89-93. Court rules requiring 
agreements or consents, with regard to proceedings 
in a cause, to be in writing have been held inap¬ 
plicable to agreements of settlement,27 particularly 
where the making and terms of the settlement arc 
admitted, and such settlement has been acted on 
by all the parties but it has been held that an 
agreement to compromise an action before a jus¬ 
tice of the peace will not be sustained unless in 

writing.29 

§ 18. - Signature and Seal 

A compromise agreement In writing should ordinarily 
be signed; but an agreement filed In court by the attor> 
ney of one of the parties need not be signed by him. The 
absence of a seal does not Invalidate a compromise. 

Where the parties have agreed on a settlement 
which is to be put in writing and signed, there is 
no binding agreement until it is signed,20 and the 
same is true of a proposed unsigned agreement un¬ 
dertaking to make final settlement of a pending 
suit.2l So, a contract requiring each of several 
brokers to pay certain sums in cash and securities, 
aggregating the amount to be paid in settlement of 
a claim for secret profits, was held not binding un¬ 
til signed by all of thcm .22 It has also been held 
that an agreement to compromise an action before 
a justice of the peace must be signed.23 An agree¬ 


ment for settlement filed in court by the attorney 
for one of the parties is not invalidated by the fact 
that it is not signed by him.34 

The fact that no seal is attached to a compromise 
and settlement does not affect its validity.25 

§19. -Attestation and Acknowledgment 

A compromise agreement need not be attested or ac¬ 
knowledged. 

An agreement of compromise requires neither at¬ 
testation nor acknowledgment for its proper execu- 
tion.26 

§ 20. — Delivery and Acceptance 

A written agreement of compromise must be deliv¬ 
ered and accepted. 

A compromise agreement in writing must be de¬ 
livered as such by the party executing it,27 and it 
must have been accepted by the opposite party.28 

§ 21. Construction 

Compromise agreements are to be construed In ac¬ 
cordance with the rules for the construction of contracts 
generally. An agreement made in one state, intended to 
be performed in another, should be construed according 
to the laws of the latter state. 

Agreements of compromise arc subject to the 
rules of construction applicable to contracts gener- 
ally,22 the primary object being to arrive at and 
efTecluate the intention of the parties,^® which, 


So. 251, 156 La. 142—Spitale v. 
Rolan, App., 166 So. 666—Lasseiene 
V. Kent, App., 142 So. 867—Zibillch 
V. Rilteriberg, 130 So. 309, 18 La. 
App. 628—Otia Elevalor Co. v. 
Southern Hat Co., 124 So. 696, 11 
La.App. 699—^Vidrine v. Guillory, 3 
La. App. 462—Hibernia Bank & 
Trust Co. V. J. I. Heinemann Co., 2 
La.App. 63. 

12 C.J. p 335 noto 76. 

27. Ga.—Boswell v. Gillen. 62 S.E. 

187, 131 Ga. 310. 

12 C.J. p 335 note 78. 

Zn Texas, it has been held that a 
compromise apreement made In par¬ 
tition proceedings is unenforceable 
because not evidenced according to 
Rules for District and County 
Courts, rule 47.—Foster v. Gossett, 
Civ.App., 17 S.W.2d 469. 

28L N.T.—Lloyd v. R. S. M. Corp., 
232 N.Y.S. 290, 226 App.Dlv. 86, 
reversed on other grounds 167 N. 
E. 466, 251 N.T. 318—Nacgeli Fur¬ 
niture Co. V. Holstein, 176 N.Y.S. 
779. 

22. Pa.—Locher v. Rice, 8 Pa.Dlst. 
404. 

aOi N.Y.—Van O’Linda v. Whitehead 
Bros. Co.. 154 N.Y.S. 339, 168 App. 
Div. 589. 


31. Cal,—Weakley v. Melton, 207 P. 
623, 189 Cal. 44. 

Wash.—Kahl v. Ablan, 294 P. 1010, 
160 Wash. 201. 

Agreement executed by seller 
pending snlt for purchase price, 

signed only by the seller, is not bind¬ 
ing on the buyer.—^Kahl v. Ablan, su¬ 
pra. 

32. N.J.—^Dorrian v. Davis, 146 A. 
669, 104 N.J.Eq. 612. 

33. Pa.—Locher v. Rice, 8 Pa.Dist. 
404. 

34. Mass.—Wallace v. Boston El. 
R. Co., 80 N.E. 461, 194 Mass. 328. 

35. N.Y.—Norris v. Norris, 83 N.Y.S. 
77, 85 App.Div. 113. 

38L Md.—Robinson v. Singerly Pulp, 
etc., Co., 72 A. 828, 110 Md. 382. 
37. Mass.—Laprade v. Fitchburg, 
etc., R. Co., 90 N.E. 982, 205 Mass. 
77. 

3B. Mass.— Laprade v. Fitchburg, 
etc., R. Co., supra. 

39. U.S.—Big Diamond Mills Co. v. 
U. S., C.C.A.Minn.. 61 F.2d 721, 724, 
citing Oorpns Juris. 

N.H.—Mclsaac v. McMurray. 93 A. 

115, 77 N.H. 466, L.R.A.1916B 769. 
Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. State, Civ.App., 275 S.W. 
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673, vacated on other grounds 48 
S.Ct. 82, 275 U.S. 491. 72 L.Ed. 391. 

40. U.S.—Sternberg v. Drainage 
Dist. No. 17 of Mmslssippi County, 
C.C.A.Ark., 44 F.2d 660—Guffey v. 
Smith, Ill., 245 F. 106, 157 C.C.A. 
402. 

Cal.—Armstrong v. Sacramento Val¬ 
ley Realty Co., 198 P. 217, 62 Cal. 
App. 110. 

Iowa.—Lockie v. Baker, 218 N.W. 
483, 206 Iowa 21. 

Okl.—Gem Oil Co. v. Callender, 173 
P. 820, 70 Okl. 214. 

12 C.J. p 336 note 87. 

Particular agrsements construed 

(1) Settlement agreement provid¬ 
ing for dismissal of suit and each 
parly's payment of his own costs 
prevented one from subsequently 
claiming reimbursement for attor¬ 
neys’ fees.—Collins v. Hupp Motor 
Car Corporation, D.C.Mich., 34 F.2d 
787. 

(2) A settlement agreement be¬ 
tween parties to action that defend¬ 
ant corporation would pay plaintiff 
amount sued for and royalties due 
him and his partner from produc¬ 
ers of mind fluorspar on certain land, 
market spar, and pay such claims 
from proceeds, bound corporation tO' 
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when the agreement is in writing, is to be deter¬ 
mined from the writing itself,construed in the 
light of the circumstances surrounding its execu¬ 
tion,^2 and not from previous statements, under¬ 
standings, or agreements.^3 xhe courts will en¬ 


deavor to harmonize all parts of the agreement and 
to give it effect as a wholc,^^ and in the absence 
of any showing to the contrary its language will be 
presumed to have been used advisedly and in its 
usual and ordinary acceptation.^® Where the agree- 


pay full flum agrreed on. not merely 
amount of such proceeds, which par¬ 
ties erroneously assumed at time of 
settlement would be sufficient to 
liquidate Indebtedness.—S. L. Crook 
Corporation v. Deboe, 113 S.W.2d 445, 
271 Ky. 832. 

(3) A provision of an ae^reement to 
accept a certain sum in full settle¬ 
ment of disputed claims, that if 
plaintiff sued defendant on the orig¬ 
inal claim, as authorized in case of 
defendant’s default, it was not to be 
deemed evidence, or an admission of 
liability, did not preclude plaintiff 
from suing on the agrcem«»nt. instead 
of the original claim.—Mackey v. 
Roth, 201 N.Y.S. 607, 206 App.Div. 
456. 

(4) Although parties may agree in 
a writing compromising claims to 
realty that on ascertaining any pro¬ 
ducing oil well previously drilled on 
certain parcel part of royalty paid 
to one shall be refunded to other, 
the stipulation, in absence of any 
such intention, does not Inhibit suit 
for share of royalty or for ac<*ount- 
ing until well is definitely located 
by joint action of parties or by Ju¬ 
dicial inquiry.—Warren v. Boggs, 97 

S.E. 689, 83 W.Va. 89. 

(6) Other agreements construed. 

U.S.—National Quarries Co. v. De¬ 
troit, T. & I. R Co., C.C.A.Okl., 91 
F.2d 80, certiorari denied 58 S.Ct. 
142, 302 U.S. 739. 82 L.Ed. 671— 
West v. Miller, C.C.A.I11.. 78 P.2d 
479, certiorari denied 56 S.Ct. 166, 
296 U S. 633. 80 L.Ed. 460—Bickley 

V. Droste & Snyder, C.C.A.Pa., 27 
F.2d 24—Mowinckel v. New York 
& Bermudez Co., C.C.A.N.Y., 288 F. 
809—Ruben Condenser Co. v. Aero- 
vox Corporation. D.C.N.Y., 7 P. 

Supp. 168, modified on other 
grounds, C.C.A., 77 F.2d 266, cer¬ 
tiorari denied 56 S.Ct. 145, 296 U. 
S. 623. 80 L.Ed. 443. 

Cal.—Armstrong v. Sacramento Val¬ 
ley Realty Co., 198 P. 217, 52 Cal. 
App. 110. 

Idaho.—Little v. Boise Trust Co., 287 
P. 954, 49 Idaho 259. 

Ill.—Lidgerwood Mfg. Co. v. S. R. H. 
Robinson & Son Contracting Co.. 
198 IlLApp. 604. 

Iowa.—^Andrew v. Boyd, 241 N.W. 
423, 213 Iowa 1277—In re Powers* 
Estate. 218 N.W. 941, 205 Iowa 956 
—Braverman v. American Mfg. Co., 
173 N.W. 107, 186 Iowa 863. 

Kan.—Platts v. Thompson. 268 P. 
833, 126 Kan. 544. 

La.—^Wakefield State Bank v. Baker- 
Wakefield Cypress Co., 4 La.App. 
676. 


Mich.—Rademaker v. Pfeiffer, 243 N. 

W. 826. 259 Mich. 326. 

N.C.—Grier-Lowrance Const. Co. v. 
Winston-Salem Journal Co., 161 S. 

E. 631, 198 N.C. 273. 

Tex.—City of San Antonio v. Frizzell. 
Clv.App., 69 S.W.2d 881. affirmed. 
Com.App., 91 S.W.2d 1066, 127 Tex. 
119—J. B. Farthing Lumber Co. v. 
Greenwood, Civ.App., 197 S.W. 313. 
Vt.—Boston & M. R. R. v. Union 
Mut. Fire Ins. Co., 101 A. 1012, 92 
Vt. 137. 

Terms of ssttlsmsiLt held dlvisibls 

U.S.—Indiana Flooring Co. v. Grand 
Rapids Trust Co., C.C.A.Mich., 20 

F. 2d 63. 

41. U.S.—Big Diamond Mills Co. v. 
U. S.. C.C.A.Minn.. 51 P.2d 721, 724, 
citing Ckirpna Juris —Sternberg v. 
Drainage Dist. No. 17 of Mississip¬ 
pi County. C.C.A.Ark., 44 F.2d 560. 
Iowa.—Monticello State Bank v. 
Schatz, 268 N.W. 602, 222 Iowa 335 
—^Andrew v. Boyd, 241 N.W. 423, 
213 Iowa 1277—Lockle v. Baker, 
218 N.W. 483, 206 Iowa 21. 

Ky.—Illinois Cent. R. Co. v. Vaughn, 
111 S.W. 707. 33 Ky.L. 906. 

12 C.J. p 336 note 88. 

Joint or several contract 

Whether a compromise and settle¬ 
ment is joint or several depends pri¬ 
marily on the intention of the par¬ 
ties as revealed by the language of 
the agreement and the subaect mat¬ 
ter to which it refers.—Lockie v. 
Baker, 218 N.W. 483, 206 Iowa 21. 
4 a, U.S.—Big Diamond Mills Co. v. 

U. S., C.C.A.Minn.. 61 F.2d 721, 724, 
citing Corpus Juris —Sternberg v. 
Drainage DIst. No. 17 of Mississip¬ 
pi County, C.C.A.Ark., 44 F.2d 560. 
N.Y.—Spaulding v. American Wood 
Board Co., 50 N.Y.S. 23, 26 App.Div. 
237. 

Pa.—Jackson v. Myers, 101 A. 341, 
257 Pa. 104. 

43. Ill.—Miltimore v. Ferry, 49 N.E. 
219, 171 Ill. 219, affirming 64 111. 
App. 557. 

Iowa.—Andrew v. Boyd, 241 N.W. 
4^, 213 Iowa 1277. 

44. Okl.—Gem Oil Co. v. Callendar, 
173 P. 820, 70 Okl. 214. 

Tex.—Giles v. Corbett, Civ.App., 293 
S.W. 180. 

12 C.J. p 336 note 91. 

45. Okl.—Gem Oil Co. v. Callendar, 
173 P. 820, 70 Okl. 214. 

12 C.J. p 336 note 92. 

‘‘Actual hook valuo” 

Under compromise and settlement 
allowing one of the parties “actual 
book value” of certain shares of na¬ 
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tional bank stock “as shown by rec¬ 
ords and books” of the bank, comp¬ 
troller of currency having prior to 
such settlement notified bank di¬ 
rectors of impairment of bank’s capi¬ 
tal by more than thirty-one thousand 
dollars, there should be allowed, as 
value of stock, only assets less lia¬ 
bilities. with the items of assets 
condemned by comptroller stricken 
out.—Gurley v. Woodbury, 97 S.E. 
764, 177 N.C. 70. 

“Cozt“ 

Word “cost” In an agreement of 
seller of Interest in property held by 
receiver to dismiss suit at hi.s own 
cost was held to have reference to 
Items of expense incurred in course 
of judicial proceeding properly tax¬ 
able as costs, and not to payment of 
operating expenses incurred in course 
of receivership, in view of Vernon’s 
Sayles Civ.St.Annot.l914, art 2135.— 
Evans v. Swartz. Tex.Civ.App., 264 

S. W. 234. 

“Proper proceedings to collect** 

Agreement between plaintiffs and 
defendant In suits for personal Inju¬ 
ries was held to mean that judg¬ 
ments obtained by plaintifPs were to 
be settled only on terms and condi¬ 
tions set out; and where plaintiffs 
agreed to settle judgments if defena- 
ant would “institute proper proceed¬ 
ings to collect” from his insurer, 
appropriate action in courts to col¬ 
lect was meant, not opening of nego¬ 
tiations outside courts—Lait v. 
Sears. 115 N.E. 247, 226 Ma.ss. 119. 
“Required** 

Under a contract between a rail¬ 
road and a quarry company terminat¬ 
ing litigation, including the rail¬ 
road’s condemnation proceeding for 
a cut-off, and designating in gen¬ 
eral the quarry's property from 
which the railroad is to lake what- 
even dirt may be required to make 
fills or beds for tracks, and provid¬ 
ing that the porties’ engineers shall 
agree to the area to be stripped, 
which area shall constitute the limit 
the railroad may be “required” to 
take, the railroad, having decided in 
good faith not to build the cul-off, 
la not absolutely obligated to strip 
the overlying soil from the rock 
throughout the entire area designat¬ 
ed on the engineers’ map bearing the 
legend “area to be stripped to rock.” 
—National Quarries Co. v. Detroit, 

T. & I. R. Co., C.C.A.Ohlo, 91 F.2d 
80, certiorari denied 58 S.Ct. 142, 802 

U. S. 739, 82 L.Ed. 571. 

The word “sell,” in a contract set¬ 
tling infringement suits between two 
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ment is susceptible of two meanings, that which will 
uphold it will be adopted.*® In accordance with 
the general rule, a compromise agreement should be 
construed most strongly against the party who pre¬ 
pared it and that construction is usually adopted, 
other things being equal, which it most beneficial to 
the promisee.** Particular words and clauses in 
a contract take precedence of general ones which 
they restrict and limit, when that appears from the 
whole instrument to be the intention of the par¬ 
ties.*® If the compromise is evidenced by two con¬ 
temporaneous agreements, interrelated by their 
express terms, the two agreements should be read 
as one.*® Where the language of the instrument 
is clear and unambiguous, it will be enforced ac¬ 
cording to its terms,and there is no necessity for 
a resort to surrounding circumstances to determine 
its construction.*® A party who has adopted a con¬ 
struction of the contract which is subsequently held 
to be erroneous is not thereby precluded from re¬ 
sorting to that construction which the court has 
held to be correct.** The construction of a com¬ 
promise agreement to determine what claims or de¬ 
mands are included in, and conclusively settled by, 
the agreement is treated infra § 27. 

What law governs. Where a compromise agree¬ 


ment made in one state was intended to be carried 
out in another state, it should be construed in ac¬ 
cordance with the laws of the latter state.** 

§ 22. Operation and Effect 

A compromise is not an admission of the validity or 
Invalidity of the claim in dispute. A party claiming 
rights under a compromise is subject to the burdens. 
Ordinarily, when the parties to a pending suit compromise 
the same, the suit Is ended, and cannot be brought to 
trial. 

The compromise and settlement of a claim or 
cause of action is not an admission that the claim 
is valid, but merely admits that there is a dispute, 
and that an amount is paid to be rid of the contro¬ 
versy;** nor is a compromise with one person an 
admission of any liability to someone else.*® The 
compromise, while constituting a waiver of the 
respective rights of the parties is not an admis¬ 
sion of their invalidity.**^ A party claiming certain 
rights under a compromise and settlement must ac¬ 
cept the burdens as well as the benefits of the agree¬ 
ment.** 

Compromise pending suit. When the parties to a 
pending suit compromise the cause of action, and 
the terms of the compromise, are complied with, 
the suit is ended;*® but, where, pending an action 


companies Involving validity of pat-1 
ents for wirelosa telefyruph or tele-1 
phone inventions, whereby each par¬ 
ty wa.s to pay the other a percent ape 
of the selling? price of apparatu.s 
which It might sell, was held to In¬ 
clude a t'ontract to .sell.—Interna¬ 
tional Signal Co. v. Marconi Wire¬ 
less Telegraph Co. of America, 104 
A. 378, 89 N.J.Eq. 319, affirmed Inter¬ 
national Radio Telegraph Co. v. Mar¬ 
coni Wirele.ss Telegraph Co. of 
America, 106 A. 891, 90 N.J.Eq. 271, 

46. N.C.—Torrey v. Cannon, 88 S.E. 
768, 171 N.C. 519. 

47. U.S.—Sternberg v. Drainage 

Dist. No. 17 of Mia.si.ssippi County, 
C.C.A.Ark., 44 P.2d 560. 

Ga.—National Pecan Groves Co. v. 
Redmond, 157 S.E. B36, 42 Ga.App. 
712 

Iowa.—Goode v. American Ry. Ex¬ 
press Co., 215 N.W. 621, 205 Iowa 
297, modified on other grounds 217 
N.W. 876, 206 Iowa 297. 

Check drafted by employer “for 
■alary In full to date*’ must be con¬ 
strued most strongly against em¬ 
ployer, as regards settlement for 
damages by discharge.—National Pe¬ 
can Groves Co. v. Redmond, 157 S. 
E. 536, 42 Ga.App. 712. 

48. N.C.—Torrey v. Cannon, 88 S.E. 
768, 171 N.C. 619. 

49. Iowa.—Wallace v. Homestead 
Co., 90 N.W. 835, 117 Iowa 348. 

15 C.J.S.-47 


Mo.—Sconce v. George Surmeyer 
Dumber Co., 167 S.W. 997, 258 Mo. 
616. 

Bnle Inapplicable 

Where the particular w'ords used 
exhaust the cla.s.s, the general words 
must be construed us embracing 
something outside the rlu.s.s, since 
there i.s nothing ejusdem gj*neris left. 
—Richard.son v. Nesbit, Tex.Civ.App., 
204 S.W. 689, error refused. 

50. U.S.—Dyer v. Muhlenberg Coun¬ 
ty. Ky., 117 F. 586. 54 C.C.A. 172. 

Oonetming together check and letter 
Check bearing notation, *Tn full 
settlement,” and accompanying let¬ 
ter, received in exchange for release 
of liability, and intended to effect a 
settlement of claims against defend¬ 
ant, are to be construed toRether, and 
they constitute single contract for 
compromise and settlement.—Giles v. 
Corbett, Tex.Civ.App., 293 S.W. 180. 

51. N.Y.—Jonas & Nuurnburg Cor¬ 
poration V. Michlin, 222 N.T.S. 442, 
220 App.Div. 649. 

Wis.—Schilling v. Milwaukee Bed¬ 
ding Co., 221 N.W. 743, 197 Wis. 
250. 

62. Wis.—Security Nat. Bank v. St. 
Croix Power Co., 105 N.W. 914, 
126 Wis. 370. 

53. N.Y.—Chauvet v. Ives. 93 N.Y. 

S. 744, 104 App.Div. 303, affirmed 78 
N.E. 1101, 185 N.Y. 587. 

64. U.S.—Codman v. Commissioner 

737 


of Internal Revenue, C.C.A., 60 F. 
2d 763. 

55. Colo.—Pulton Inv. Co. v. Smith, 
149 P. 444, 27 Colo.App. 279. 

Iowa.—Cheshine v. Des Moines City 
11. Co., 133 N.W. 324, 153 Iowa 88. 
Kan.—Avery v. Howell, 172 P. 995, 
103 Kan. 31—Latham v. Hartford, 
27 Kan. 249. 

N.H—Colburn v. Groton, 28 A. 96, 
66 N.H. 151, 22 L.R.A. 763. 

N.Y.—Wind.sor Investing Corporation 
V. T. J. McLaughlin’s Sons, 225 N. 
Y.S. 7, 130 Mi.se. 730, affirmed 229 
N.Y.S. 926, 224 App.Div. 715. 

N.D.—Swan v. Great Northern Ry. 
Co.. 168 N.W. 667, 40 N.D. 268, L. 
K.A.1918F 1063. 

56. Kan.—Avery v. Howell, 172 P. 
995, 103 Kan. 31. 

Mich.—Fulton Iron & Engine Works 
v. Township of Kimball, 17 N.W. 
733, 52 Mich. 146. 

57. U.S.—Lewis v. U. S., D.C.Colo., 
17 F.Supp. 543. 

68k U.S.—Collins v. Hupp Motor Car 
Corporation, D.C.Mlch., 34 P.2d 787. 

69. S.C.—W. T. Ferguson Lumber 
Co. V. Elliott. 172 S.E. 616, 171 S.C. 
455. 

Zn New York 

(1) An action marked “settled** 
cannot be brought to trial.—La Salle 
Extension University v. Parella, 294 
N.Y.S. 146, 162 Misc. 220—Naegell 



§ 23 

for tort, defendants, who had filed a cross com¬ 
plaint against remaining defendants for contribu¬ 
tion, settled with plaintiff pending the litigation, 
they were entitled to continue as parties defendant 
in order to determine whether they could recover 
on their cross complaint.®® 


15 C.J.8. 

§ 23. - Status of Compromise Agreements 

Generally 

Com prom i set and aettlementa are favored by the 
courts and will be sustained if fairly made. 

The law favors the compromise and settlement of 
disputed claims and will sustain such settlements if 
fairly made,®^ because it is to the interest of the 
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Furniture Co. v. Holstein, 175 N.T.S 
779. 

(2) Dut the agreement for settle¬ 
ment is not a discontinuance of the 
action, unless it so provides, and un¬ 
til entry of Judgment the action is 
still pending.—La Salle Extension 
ITniverslty v. Parella, 294 N.Y.S. 146, 
162 Misc. 220. 

(3) On the other hand, it has been 
held that where a cause is marked 
“settled” in open court, the litigation 
is terminated, and a new liability 
substituted for the cause of action 
sued on.—Yonkers Fur Dressing Co. 
V. Royal Ins. Co, 160 N.E. 778, 247 
N.Y. 435, reversing 224 N.Y.S. 941, 
222 App.Div. 688—Burns Bros. v. 
Solomon. 270 N.Y.S. 361, 150 Misc. 
802. 

eO. Wis.—Van Gilder v. Gugel, 265 
N.W. 706, 22 Wi.s. 612, 10.5 A.L.R. 
824. 

81. U.S.—Miller v. Pyrites Co., C. 
C.A.Md.. 71 P.2d 804, certiorari de¬ 
nied 56 set. 121, 293 T^.S. 604, 75 
L.Ed. 696, rehearing denied 55 S. 
Ct. 208, 293 U.S. 632, 79 L.Ed. 717, 
certiorari denied Merrell v. l*yrites 
Co., 55 S.Ct. 121, 293 U.S. 604, 79 
L.Ed. 696, rehearing denied 55 S. 
Ct. 208. 293 U.S. 632, 79 L.Ed. 717 
—Colorado Milling & Elevator Co. 
V. Howbert, C.C.A.Colo., 57 F.2d 
769—Big Diamond Mills Co. v. U. 
S.. C.C.A.Minn., 51 F.2d 721. 724, 
citing Corpus Juris —Grand Beach 
Co. V. Gardner, C.C.A.Mich., 51 P. 
2d 1077—Gardner v. Grand Beach 
Co., C.C.A.Mich., 48 P.2d 491. 

Ala.—Steenhuis v. Holland, 115 So. 
2. 217 Ala. 105. 

Arlz.—Brecht v. Hammons, 278 P. 
381, 35 Ariz. 383—Phillips v. Mus- 
grove. 206 P. 164, 165, 23 Ariz. 591, 
quoting Corpus Juris. 

Ark.—Purinton v. Purlnton, 80 S.W. 
2d 651, 190 Ark. 523—Jacobs v. 
American Bank & Trust Co., 299 
S.W. 749, 175 Ark. 507. 

Cal.—Hamilton v. Oakland School 
Dist. of Alameda County, 26 P.2d 
296, 219 Cal. 322—Armstrong v. 
Sacramento Valley Realty Co., 178 
P. 516, 179 Cal. 648—Lamb v. Hern¬ 
don, 276 P. 603, 97 Cal.App. 193— 
Hammond Lumber Co. v. Cravens, 
256 P. 428, 82 Cal.App. 685. 

Colo.—West V. Wegeforth, 246 P. 204, 
79 Colo. 444. 

Conn.—Bartlett v. Travelers’ Ins. Co., 
167 A. 180, 117 Conn. 147. 

Del.—Keller v. Wilson & Go., Ch., 
194 A. 45. 


D.C.—McMahon v. Matthews, 48 App. 
D.C. 303. 

Fla.—City of Coral Gables v. State. 
176 So. 40. 128 Fla. 874—Columbus 
Hotel Corporation v. Hotel Man¬ 
agement Co., 156 So. 893, 116 Fla. 
464—National Surety Co. v. Willys- 
Overland, Inc., 138 So. 24, 26. 103 
Fla. 738. citing Corpus Juris— 
Durham Tropical Land Corporation 

V. Sun Garden SaU>s Co., 138 So. 
21, 106 Fla. 429, rehearing denied 
143 So. 758, 106 Fla. 429, affirmed 
161 So. 327. 106 Fla. 429—Florida 
East Coast Ry. Co. v. Thompson, 
111 So. 525. 93 Fla. 30. 

Ga.—McDonald v. McDonald, 180 S. 
E 815. 180 Ga. 771—Collins v. 

Collins, 140 S.E. 501, 165 Ga. 198. 
Idaho.—Bennett v. Deaton. 68 P.2d 
895, 57 Idaho 752—Leaper v. 

Vaught. 264 P. 386, 45 Idaho 587— 
Nelson v. Krigbaum, 226 P. 169, 
38 Idaho 716. 

Ill.—Cole V. Cole, 126 N.E. 752, 292 
Ill. 154. 

Iowa.—Lingo V. Reiehenbach Land 
Co., 279 N.W. 121, 124, quoting Cor¬ 
pus Juris —Colver v. Continental 
Assur. Co., 262 N.W. 791. 220 Iowa 
407—Kilts V. Read, 249 N.W. 167, 
216 Iowa 366—Southern Surety Co. 
of New York v, Cbh*ago, R. I. & 
r. Ry. Co., 245 N.AV. 864, 215 Iowa 
525—Partello v. White. 196 N.W. 
719, 197 Iowa 24—Stuart v. White, 
184 N.W. 337, 191 Iowa 1312—Hor¬ 
ton Tp. of Osceola County v. Drain¬ 
age Dist. No. 26 of Osceola County, 
182 N.W. 396, 192 Iowa 61—Owens 
v. Norwood-White Coal Co., 174 N. 

W. 851, 188 Iowa 1092—Taylor v. 
Chicago, R. I. Sr P. Ry. Co., 170 N. 
W. 388, 186 Iowa 608. 

Kan.—Massey-Harris Co. v. Horn, 
294 P. 666, 132 Kan. 206—Schnack 
v. City of Lamed, 186 P. 1012, 106 
Kan. 177—Lewis v. Kimball, 173 
P. 279, 103 Kan. 173—^Avery v. 
Howell. 172 P. 995, 103 Kan. 31. 

Ky.—Kentucky Joint Stock Land 
Bank of Lexington v. Yates. 87 S. 
W.2d 931, 261 Ky. 441—Provident 
Life & Accident Ins. Co. of Chat¬ 
tanooga, Tenn., v. Ramsey, 75 S.W. 
2d 781, 266 Ky. 126—Forsythe v. 
Rexroat, 27 S.W.2d 696, 234 Ky. 
173—Swiss Oil Corporation v. 
Dials, 22 S.W.2d 912, 232 Ky. 298 
—Shipp v. Doak, 277 S.W. 1020, 
211 Ky. 737—Dexter v. Duncan. 266 
S.W. 832, 205 Ky. 344—Posey v. 
Lambert-Grlsham Hardware Co., 
247 S.W. 30, 197 Ky. 378. 

La.—Young v. Barelli, 125 So. 268, 
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169 La. 319—S. J. Stewart (Elec¬ 
tric) v. Mansura Cotton Oil Mill. 
App., 148 So. 496—Reck v. Con¬ 
tinental Casualty Co., App., 145 So. 
810—Zlbilich v. Rlttenberg, 139 So. 
309, 313, 18 La. App. 628, citing 

OorpuB Juris. 

Me.—Benner v. Lunt, 136 A. 814, 126 
Me. 167—Valley v. Boston & M. It. 
Co., 68 A. 635, 103 Me. lOG. 

Mich.—Miller v. McGinnis, 280 N.W. 
96, 100, 285 Mich. 28, citing Corpus 
Juris— Milks v. Tritten. 250 N.W. 
262, 264 Mich. 414—Collin.s v. Sea- 
right-Downs Mfg. Co., 222 N.W. 
84, 246 Mich. 41—Gregory v. Mc- 
Nitt, 219 N.W. 710, 242 Mich. 506 
—Flanders Co. v. Canners* Ex¬ 
change Subscwber.s, at Warner In- 
tor-Tnsurance Bureau. 209 N.W. 
113, 235 Mich. 157—Randall v. Port 
Huron. St. C. & M. C. Ity. Co.. 184 
N.W. 435, 215 Mich. 413—Loud v. 
Federal Ins. Co.. 161 N.W. 928. 195 
Mich. 60, rehearing denied 168 N. 
W. 124, 195 Mich. 60. 

Miss.—Kohler v. Oliver. 74 So. 777, 
114 Miss. 46. 

Mo.—Brown v. Corn r*roducts Refin¬ 
ing Co., 55 S.W.2d 706, 227 Mo.App. 
548. 

Mont.—State ex rel. Elian v. District 
Court of Eighth Judicial Dist. in 
and for Cascade County. 33 P.2d 
626, 97 Mont. 160, 93 A.L.R. 865— 
Banbarich v. Chicago, M., St. P. & 
r. Ry. Co., 9 P.2d 797. 92 Mont. 1 
—Black v. Martin. 292 I*. 577, 88 
Mont. 256—Norum v. Ohio Oil Co , 
272 P. 534, 83 Mont. 353. 

N.J.—ITllcht V. Ultcht, 126 A. 440, 96 
N.J.Eq. 583. 

N.Y.—Weil V. Weil, 237 N.Y.S. 668. 
227 App.Div. 378—Johnson v. An- 
tonopoulos. 210 N.Y.S. 589, 213 

App.Div. 324—In re Sidman’s Es¬ 
tate, 278 N.Y.S. 43. 154 Misc. 675— 
Countryman v. Breen, 263 N.Y.S. 
603. 147 Misc. 246, reversed on 
other grounds 271 N.Y.S. 744, 241 
App.Div. 392, affirmed 198 N.E. 636, 
268 N.Y. 643—In re Crowe's Es¬ 
tate, 249 N.Y.S. 114, 139 Misc. 648 
—Wilder V. Beach, 246 N.Y.S. 142, 
187 Misc. 883—Colonial Motor 
Coach Corporation v. New York 
Cent. R. Co., 228 N.Y.S. 608. 131 
Misc. 891. 

N.C.—Patrick v. Bryan, 162 S.E. 207, 
202 N.C. 62—Carstarphen v. Car- 
starphen, 137 S.E. 668. 193 N.C. 
641. 

N.D.—Herold v. Hill, 169 N.W. 692, 
41 N.D. 30. 

Okl.—Prather v. Butler, 70 P.2d 106, 
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§ 24 


state that there should be an end to litigation 
and this rule has been applied in many cases to 
family settlements, as shown supra § 3 b, in dis¬ 
cussing the subject matter of compromises and set¬ 
tlements. Therefore, a court of equity in the ab¬ 
sence of fraud or mistake will not aid a party to 
an action to violate a settlement of the litigation out 
of court, voluntarily entered into with the other 

parties.®^ 

§ 24. - Merger and Bar of Right of Action 

a. Tn general 

b. Persons to whom benefit of bar in¬ 

ures 


a. In General 

A valid agreement of compromise and settlement Is a 
merger and bar of all preexisting claims. The agreement 
need not have been performed In order to constitute a 
bar, although there is contrary authority. A change In 
the circumstances effected by one of the parties may 
render it inequitable for him to insist on the terms of the 
compromise. 

The rule against splitting causes of action as set 
forth in the C.J.S. title Judgments § 661, also 34 
C.J. p 827 note 26 applies to settlements.®^ Unless 
rescinded,®® after a valid compromise agreement has 
been entered into, any subsequent remedy of the 
parties, with reference to the matters included 
therein, must be based on the agreement, it operat¬ 
ing as a merger and a bar of all included claims 
and preexisting causes of action,®® and it is not 


ISO Okl. 402—i®tna Lifr Tna. Co ] 

V. Short. 68 r.2d 784, 787, 180 Okl. 
240, citing Corpus Juris —CoMtes v. 
First Nut. Dank & Trust Co. of 
Oklahoma City. 55 P.2cl 441. 444, 
176 Okl. 322, citing Corpus Juris 
and declaring text to bo rule 
ovorywhoro—Tracy v. Norvell. 196 
P. 920. 81 Okl. 91—Pacific Mut. 
Life Ins. Co. of California v. Coley, 
162 P. 713, 62 Okl. 161—St. Louis 
& S. F. R. Co. V. Bruner, 152 P. 
1103, 52 Okl. 349. 

Or.—In rc Union Savings & Loan 
A.ss’n, 66 r2d 997. 156 Or 119— 
Droad v. Kelly’s Olympian Co., 66 
P.2d 4 85. 156 Or. 216—Cohn v. 

Puntley, 19 P.2d 87. 142 Or. 186— 
Tusi V. Jacob.sen. 293 P. 587. 134 
Or. 505. 71 A.L R. 1364, rehearing 
denied 293 P. 939, 134 Or. 505, 71 
A.L.R. 1364—Peluc-k v. Pacific Ma¬ 
chine & Dlaok.srnith Co., 293 P. 
417, 134 Or. 171—Logan v. (Ji’ants 
Pass * Josephine Rank, 279 P. 528, 
130 Or. 530, reheai'ing denied 280 
P 877, 130 Or. 530■—Klussinan v. 
Pay. 213 P. 787, 107 Or. 109, re¬ 
hearing denied 214 P. 348, 107 Or. 
109. 

Pa.—Rerg v. Cypher, 139 A. 814, 291 
Pa. 276. 

S.P.—Krickson v. Webber, 237 N.W. 

558. 68 S.P. 446, 80 A.L.R 914. 
Tenn.—First Nat. Bank v. Union Ry. 
Co.. 284 S.W. 363, 153 Tenn. 386— 
Silliman v. International Life Ins. 
Co., 188 S.W. 273, 135 Tenn. 646. 
Tex.—Matthews v. Looney, Civ.App., 
100 S.W.2d 1061, error granted— 
Kluck V. Spitzen, Civ.App., 54 S.W. 
2d 1063—Elliott v. Shaffer, Civ. 
App., 41 S.W.2d 686—Von Hatz- 
feld V. Haubort, Civ.App., 224 S. 

W. 220. 

Vt.—Boston & M. R. R. v. Union 
Mut. Fire Ins. Co., 101 A. 1012, 92 
Vi. 137. 

Va.—Eggleston v. Crump, 143 S.E. 
688, 150 Va. 414—Cary v. Harris. 
91 S.E. 166, 120 Va. 262. 

Wash.—^L. J. Dowell, Inc. v. United 


Pacific Casualty Ins. Co., 72 P.2d 
296, 307, citing Corpus Juris. 
WVa.—Janney v. Virginian Ry. Co., 
193 S.E. 187—Davis v. Lilly, 122 S. 
E. 444, 96 W.Va. 141. 

Wis.—Schilling v. Milwaukee Red¬ 
ding Co.. 221 N.W. 743, 197 Wis. 
250—Holman Mfg. Co. v. Papin. 
193 N.W. 986. 988, citing Corpus 
Juris —Kessler v. Leinss, 176 N.W. 
236. 170 Wis. 583. 

Wyo.— mil V. Rreedcn, 79 P.2d 482. 
12 C.J. p 337 note 3; p 361. note 80. 
Good faith essential 

The rule that the courts favor 
compromise settlemenl.s by parlies to 
prevent vexatious and expensive liti¬ 
gation only applies where the legal 
and equitable righl.s and interests of 
all parlies concerned in a judgment 
are regarded and re.specled in good 
faith.—State v. O’Rrien, 109 S.E. 830, 
89 W.Va. 634. 

Settlement between employer and 
employee 

While contracts of selllement for 
trifling amounts, made with em¬ 
ployees with unseemly haste, and 
when they are unable to inlelligenlly 
comprehend what they are doing, are 
disfavored, settlements fairly made 
and untainted by fraud are to be en¬ 
couraged.—Schweikert v. John R. 
Davis Lumber Co., 133 N.W. 136, 147 
Wis. 242. 

62. Arlz.—Phillips v. Musgrave, 206 
P. 164, 165. 23 Ariz. 591, quoting 

Corpus Juris. 

La.—Beck v. Continental Casualty 
Co., App., 145 So. 810—Zibilich v. 
Rittenberg. 139 So. 309. 313, 3 8 La. 
App. 628, citing Corpus Juris. 

Mo.—Mateer v. Missouw Pac. R. Co., 
16 S.W. 839, 105 Mo. 320. 

Okl.—Aetna Life Ins. Co. v. Short. 
68 P.2d 784. 180 Okl. 240—Coates 
V. First Nat. Rank & Trust Co. of 
Oklahoma City, 55 P.2d 441, 444, 
176 Okl. 322, citing Corpus Jtirls. 
ea Arlz.—Phillips v. Musgrave, 206 
P. 164, 165, 23 Ariz. 591, Quoting 
Corpus Juris. 


Ky.—Petry v. Petry, 134 S.W. 922, 
142 Ky. 664. 

Okl.—yEtna Life Ins. Co. v. Short, 
68 P.2d 784, 787, ISO Okl. 240, cit¬ 
ing Corpus Juris. 

64 . Iowa.—Gilmore v. Geiger, 220 N. 
W. 7, 206 Iowa 161. 

65 . Cal.—Thompson v. Municipal 

Bond Co., 73 P 2d 274, 23 Cal.App. 
402—Jones v. Noble. 39 P.2d 486, 

3 CHl.App.2d 33 6. 

R.T.—Pelletier v. Pheenix Mut. Life 
Ins. Co.. 141 A. 79, 49 R.I. 3 35 
Xa force until performed in full or 
reseindedi and, if not rescinded, such 
agreement is a bar.—Jones v. Noble, 
39 P.2d 486, 8 Cal.App.2d 316. 

66 . TJ.S.—Geig«*r v. First Troy Nat. 
Bank & Trust Co. of Troy. Ohio, C. 
C.A.Ohlo, 72 F.2d K77—Harris & 
Spean V. Concordia Fire Ins. Co. 
of Milwaukee. C.C.A.Cal , 68 F.2d 
63—Murphy Oil Co. v. Rurnet, C. 
C.A., 55 F.2d 17, certiorari granted 
52 S.Ct. 647, 286 U.S. 641, 76 L.Ed. 
1279, afflrmed 63 SCI. 163, 287 U. 
S. 299, 77 L.Ed. 318—Sternberg v. 
Drainage Dist. No. 3 7 of Mississip¬ 
pi County, Ark., C.C.A.Ark., 44 P. 
2d 560—Universal Oil Products 
Co V. Standard Oil Co. of Indiana, 
P.C.Mo.. 6 F Supp. 37, affirmed. C. 
<\A., German v. Universal Oil 
Products Co., 77 F.2d 70—Rash v. 
Shower Bros. Co., C.C.A.I’a., 288 F. 
819. 

Ala.—Hopson v. Eller, 114 So. 52, 
216 Ala. 556. 

Arlz.—I’aeheeo v. Delgardo, 52 P.2d 
479, 46 Ariz. 403. 3 03 A.L.R. 494— 
Sharp V. Osborne, 300 P. 1004, 38 
Ariz. 462—Cano v. Arizona Frozen 
Products Co., 300 P 963, 38 Ariz. 
404. 

Ark.—Wndc v. Murphy, 118 S.W.2d 
232—Mogridge v. Mo-Ark Oxygen 
Co., 97 S.W.2d 899—Burton v. 
Drainage Dist. No. 7 of Poinsett 
County, 58 S.W.2d 935, 936, 187 
Ark. 193, quoting Corpus Juris — 
Temple Cotton Oil Co. v. Southern 
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necessary that the compromise shall have been | performed,®*^ unless the contract or agreement 


Cotton on Co., 8 S.W.2d 673, 176 
Ark. 601. 

Cal.—^Armstrong v. Sacramento Val¬ 
ley Realty Co.. 178 P. 516, 179 Cal. 
648—Thompson v. Municipal Bond 
Co., 73 P.2d 274, 23 Cal.App. 402— 
Jones V. Noble, 39 P.2d 486, 3 Cal. 
App.2d 316. 

Conn.—Smith v. Weiss, 121 A. 823, 
99 Conn. 262. 

Ga.—Thrower v. Davis, 142 S.E. 177, 
37 Ga.App. 790. 

Idaho.—Bruce v. Oberbillig, 268 P. 
35. 46 Idaho 387. 

Ill.—Hand v. Allen. 128 N.E. 305. 294 
Ill. 35. See Chicagro & Riverdale 
Lumber Co. v. Tatum, 203 Ill.App. 
421—J. Austin Dunn Specialty Co. 

V. Dunn, 202 Ill.App. 206. 

Ind.—Bowman v. East Enterprise 
State Bank, 197 N.E. 726, 100 Ind. 
App. 682. 

Iowa.—Williams v. Herman, 249 N. 

W. 215, 216 Iowa 499—Miller v. 
Nesbitt, 212 N.W. 733, 204 Iowa 
771. 

Kan.-Miller v. Pike. 299 P. 269, 133 
Kan. 108. 

Ky.—Beaver Dam Coal Co. v. Bra- 
shear, 54 S.W.2d 609. 246 Ky, 69— 
Jetter v. Christman’s Ex'x, 1 S.W. 
2d 966. 222 Ky. 542—Po.sey v. 
Lambert-Grisham Hardware Co., 
247 S.W. 30. 197 Ky. 373 
La.—General Talking Pictures Cor¬ 
poration V. Pine Tree Amusement 
Co., 156 So, 812. 180 La. 529—First 
Nat. Bank v. Hartman, 136 So. 290, 
173 La. 124—Heines & Peterson v. 
Prutsman, 110 So. 765, 162 La. 587 
—Shemper v. Irving Herskovits 
Pur Co., 120 So. 270, 10 La.App. 89 
—Worthy v. Bailey. 7 La.App. 222. 
Me.—Valley v. Boston & M. R. Co., 
68 A. 635, 103 Me. 106. 

Mass.—Bates v. Reynolds, 81 N.E. 
260. 195 Mass. 549. 

Mo.—Simmons v. Globe Printing Co., 
209 S.W. 130, 201 Mo. App. 133— 
Mack International Motor Truck 
Co. v. Raining, App., 251 S.W. 107. 
Neb.—State v. American Stale Bank 
of Cimaha, 209 N.W. 503, 114 Neb. 
722. 

N.y. —Japan Cotton Trading Co. v. 
Farber, 253 N.T.S. 290, 233 App. 
Div. 354—Burns Bros. v. Solomon, 
270 N.Y.S. 361, 150 Misc. 802— 

Naogeli Furniture Co. v. Holstein, 
176 N.Y.S. 779. 

N.C.—Meyer v. Fenner & Beane, 169 
S.E. 442, 204 N.C. 802. 

N.D.—Merchants’ Nat. Bank v. Rei- 
land, 199 N.W. 946. 61 N.D. 287— 
Swan V. Great Northern Ry. Co., 
168 N.W. 667. 40 N.D. 258, L.R.A. 
1918F 1063. 

Ohio.—Klages v. Kronenblitter, 25 
Ohio Cir.Ct..N.S., 191. 

Okl.—Williams v. New Brunswick 
Fire Ins. Co., 45 P.2d 127, 172 Okl. 
185—Munn v. Mid-Continent Motor 
Securities Co., 228 P. 160, 100 Okl. 


106—Wray v. Sumerset Oil Co., 213 
P. 836, 89 Okl. 71. 

Or.—Holder v. Harris, 253 P. 869, 
870, citing Coxpiui Juris —Guaranty 
& Loan Co. v. Ruff. 253 P. 536, 538, 
citing Corpus Juris —Sumpter v. 
St. Helens Creosoting Co., 164 P. 
708, 84 Or. 167. 

Pa.—Melnick v. Binenstock, 179 A. 
77, 78, 318 Pa. 533. citing Corpus 
Juris. 

R. I.—Pelletier v. Phoenix* Mut. Life 
Ins. Co.. 141 A. 79. 49 R.I. 136. 

S. C.—W. T. Ferguson Lumber Co. v. 
Elliott. 172 S.E. 616, 618, 171 S.C. 
456. quoting Corpus Juris —Town¬ 
send V. South Carolina Ins. Co.. 
167 S.E. 6, 168 S.C. 302. 

S.D.—State Bank of Alcester v. 

Ryan, 206 N.W. 664, 49 S.D. 14. 
Tex.—Valley Developments v. Lamb. 
Civ.App., 53 S.W.2d 686—Tyrrell 
Rice Milling Co. v. McFaddin- 
Wiess-Kyle Land Co., Civ.App., 32 
S.W.2d 39.3. 

VI.—C^orley v. Hatch. 124 A. 589, 97 
Vt. 484. 

Va.—Sutherland v. Wampler, 89 S. 

E. 875, 119 Va. 800. 

12 C.J. p 337 note 6. 

Effect of compromise is to substi¬ 
tute uew contract, and que.stion.s af¬ 
fecting the terms of the original ob¬ 
ligation become immaterial. 

Cal.—Jones v. Noble. 39 P.2d 486, 3 
Cal,App.2d 316. 

N.C—Kerr Grain & Hay Co. v. Ma¬ 
rion Cash Feed Co., 103 S.E. 375, 
179 N.C. 654. 

Bight to rescind contract of sale j 

The right of a buyer of a motor 
vehicle to rescind the contract be¬ 
cause of a defect in the prop«‘rty is 
waived if he makes a eomproiiii.se 
and settlement of his claim based on 
the defect.—Mack Inlerrialional Mo¬ 
tor Truck Corp. v. Raining. Mo.App., 
251 S.W. 107. 

Action for false imprisonment 

That the conduct of complainant 
amounted to a settlement is a full 
defense to an action for false im¬ 
prisonment.—Bates V. Reynolds, 81 
N.E. 260, 195 Mass. 549—Cafl'rey v. 
Drugan, 11 N.E. 96, 144 Mass. 294— 
Phillips V. Fadden, 125 Mass. 198. 
Claim for injury to employee 

(1) Agreement to accept medical 
bills and full-time pay during in¬ 
capacitation period, as settlement, 
bars employee’s action for damages. 
—Breece-White Mfg. Co. v. Green, 
287 S.W. 173, 171 Ark 968. 

(2) An Injured employee, who set¬ 
tles his claim for damages against 
his employer and gives a receipt 
therefor, cannot maintain an action 
for the injupies, where there was no 
fraud on the employer's part in mak¬ 
ing the settlement, and the employee 
fully understood what he was doing. 
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—Perry v. Michigan Alkali Co., 114 

N. W. 316, 160 Mich. 637. 

(3) A contract to give and accept 
suitable employment during disabil¬ 
ity in settlement for injuries pre¬ 
cludes an action on the original claim 
after the employment has been en¬ 
tered on, although the employee is 
di.Mcharged before the termination of 
his disability.—Omin v. Baltimore & 

O. Southwestern R. Co., 20 Ohio N. 

P. ,N.S., 33, ainrmcd 8 Ohio App. 161, 
27 Ohio Cir.Ct.,N.S., 142, 29 Ohio Cir. 
Dec. 40. 

OompromlBs of action after Judgment 

If compromise of litigation after 
Judgment is free from fraud and by 
competent parties court must recog¬ 
nize it and refuse to proceed with 
new trial of controversy, even 
though supreme court has directed 
it.—Little V. Brown, 11 P.2d 610, 40 
Ariz. 206. 

Agreement for arbitration 

(1) Agreement for arlutratlon in 
original sales contract is superseded 
by subsequent settlement, if pay¬ 
ments from buyer arc accepted as 
full satisfaction.—Japan Cotton 
Trading Co. v. Farber, 253 N.Y.S. 
290, 233 App.Div. 354. 

(2) Settlement agreement super¬ 
seded all prior agret*ments submitted 
to arbitration, including arbitration 
agreement itself—Tn re Powers’ Es¬ 
tate, 218 N.W. 941. 205 Iowa 956. 

67. Ark.—Burton v. lira inage Dist. 

No. 7 of Poinsett County, 58 S.W. 
2d 93.5, 936, 187 Ark. 193, quoting 
Corpus Juris. 

Ky.—Barr v. Gilmour, 265 S.W. 6, 
204 Ky. 682. 

Okl.—Wray v. Surnerset Oil Co., 213 
r. 836, 89 Okl. 71. 

S.C.—W. T. Ferguson Luml»er Co. v. 
Elliott, 172 S.E. 616. 618. 171 S.C. 
455, quoting Corpus Juris. 

Wis.—Colby C’heose Box Co. v. Laabs, 
203 N.W. 795. 796. 186 Wis. 358, 
citing Corpus Juris. 

12 C.J. p 338 note 7. 

There may be satisfaction without 
actual payment or performance by 
debtor on hi.s promi,se made by way 
of accord, provided the evidence 
clearly shows that the promise it¬ 
self was accepted on sufficient con¬ 
sideration in full satisfaction of the 
original demand.—Simmons v. Globe 
Printing Co., 209 S.W. 130, 201 Mo. 
App. 133. 

Although partly executory, a com¬ 
promise agreement is bar to suit on 
full account.—Leff v. Adams, Tex. 
Civ.App., 289 S.W. 102. 

Partial performance 

Where plaintiff and defendant 
compromised all claims which they 
had against each other, including the 
claim of defendant on a Judgment 
against plaintiff, and plaintiff sent 
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contains provisions to that effect.®* In some cas¬ 
es, however, the courts, by failing to observe 
the distinction between a compromise and settle¬ 
ment and an accord and satisfaction have held 
broadly that an agreement to settle a disputed claim 
does not put an end to the rights of the parties to 
proceed on the original claim, until the agreement 
of settlement has been complied with,®* unless it 
appears that the i)arlies relied on the agreement, 
rather than on the performance thereof.'^® So, it 
has been held that an executory agreement of com¬ 
promise, although not a defense at law against the 
original cause of action, may be availed of as an 
equitable defense.'^^ Partial performance of a com¬ 
promise agreement extinguishes the original de¬ 
mand where the only thing remaining to be done is 
capable of performance, and relates merely to an 
incidental provision as to appraisement of land to 
be conveyed.’^^ Although a compromise has been 
secured by fraud, it must be rescinded before the 
original cause of action may be enforced,'^® and in 
those jurisdictions in which the distinction between 
law and equity is retained will, until set aside, con¬ 
stitute a bar to an action at law on the original 
demand.74 If an agreement constitutes only a dis¬ 
continuance of a pending controversy, and is not 
a settlement thereof, plaintiff is at liberty to bring 
another suit on the original cause of action.*^® 


Where an item is included in the settlement and 
the adverse party has the benefit of it, he cannot 
take a second benefit therefrom, although he may 
have been ignorant of the fact that it was includ¬ 
ed.'^® 

Change of circumstances. Although a compro¬ 
mise may be binding on the parties under the cir¬ 
cumstances as they exist at the time it is made, it 
would seem that one of the parties by effecting a 
change in the circumstances may render it inequi¬ 
table that he insist on the terms of the compro¬ 
mise.^'^ 

b. Persons to Whom Benefit of Bar Innres 

A settlement is ordinarily unavailable to third per¬ 
sons; but one accepting payment in full settlement of a 
cause of action cannot thereafter assert the same cause 
against another whom he had the election of suing in 
the first instance. If a right of action for a tort is in¬ 
divisible one satisfaction extinguishes the entire demand. 
Subject to some qualifications, a settlement In full satis¬ 
faction with one tort-feasor is a bar to an action against 
another for the same injury. 

Third persons not parties to a compromise and 
settlement arc not ordinarily entitled to any of the 
benefits arising therefrom,'^* and cannot set up as a 
bar to an action against them a settlement not made 
for their benefit, and to which they were not priv¬ 
ies.*^* On the other hand, one who accejits a sum 


defendant his check for an agreed I 
amount, which defendant accepted | 
and indorsed in blank, the issuance 
of execution on the judgment there¬ 
after will be enjoined, although de¬ 
fendant had not paid the fees of 
plaintiff's counsel as agreed, never 
having been .ndvised as to the 
amount.—Drake v. Bicknell, 113 A. 
.’15, 120 Me. 544. 

68 . Ky.—St. Marys Mach. Co. v. 

Cook, 218 S.W. 733, 187 Ky. 112. 
Compromise of pending action 

Where a compromise agreement 
Wfis entered into, a pending action 
could nevertheless be continued on 
the prior original contract, where the 
compromise contract contained a 
clause to the effect that if it was not 
complied with within a certain time 
the suit founded on the original con¬ 
tract should proceed as If no com¬ 
promise had been made, and the com¬ 
promise agreement was not complied 
with within such time.—St. Marys 
Mach. Co. V. Cook, supra. 
Performance to be in satisfaction of 
original demand 

(1) Original obligation remains in 
full force until performance of set¬ 
tlement agreement, where perform¬ 
ance thereof is to be in satisfaction 
of original obligation.—Japan Cotton 
Trading Co. v. Farber, 263 N.Y.S. 290, 
283 App.Dlv. 354. 


(2) Arbitration agreement remains 
enforceable after subsequent compro¬ 
mise. if compromise is on further 
unfulfilled condition.—.Tapari Cotton 
Trading Co. v. Farber, supra. 

69. U.S.—Drown v. Spofford, D.C., 95 
TT.S. 474, 24 L..Ed. 508. 

P.a.—Auslander v. Shore, 84 T’a.Super. 
1(;4. 

12 C J. p 338 note 8. 

“G-eneral rule is that to be a de¬ 
fense to the original claim an ac¬ 
cord must be followed by sat i.sfac¬ 
tion and a corriF»ronii.s<.‘ by settle¬ 
ment.”—Shubert V. Rost*nbiTgrr, Mo., 
204 F. 934. 938, 123 C.C.A. 256, 45 U 
H.A.,N.S.. 1062. 

TOt Wash.—Joyner v. City of Seat¬ 
tle. 258 r. 479, 144 Wash. 641. 

71 . N.J.—Trenton St. R. Co. v. Daw- 
lor, 71 A. 231. 74 A. 668, 74 N.J.Eq. 
828—Headley v. Leavitt, 55 A. 731, 
65 N.J.Eq. 748. 

72. Cal.—^Armstrong v. Sacramento 
Valley Realty Co.. 178 P. 516, 179 
Cal. 648. 

73 . Ga.—Jordy v. Dunlevie, 77 S.E. 
162, 139 Ga. 325. 

74 . U.S.—O’Connell v. American F. 
Ins. Co., C.C.Cal., 189 F. 1018. 

76 . Vt.—Terrill v. Deavitt, 60 A. 
801, 73 Vt. 188, citing 1 Chltty PI. 
198. 


76. Tex.—Simpson v. Thompson, 95 
SW. 94, 43 Tex.Civ.App. 273. 

77. U.S.—St. Louis, I. M. * S. Ry. 
Co. v. Clark, Ark., 51 F. *183, 2 C.C. 
A. 331. 

78. Ill.—Dougherty v. Gaffney, 88 N. 
K. 150, 239 Ill. 640. 

Ky.—Nolan v. Howard, 297 S.W. 942, 
221 Ky. 33. 

12 C.J. p 344 note 54. 

Settlement between Indorser of 
lessee’s note and lessor, by payment 
of note and dist'orilinuance of suit 
thereon did not relieve lessee from 
liability, nor deprivi* lessor of lien, 
for halanee of rent due—Zibilich v. 
RIttenherg, 139 So. 309. 18 La.App. 
628. 

79. Ala.—Louisville & N. R. Co. v. 
James, 86 So. 006, 204 Ala. 604. 

Colo.—Kennett v. American Beet Su¬ 
gar Co., 255 P. 625. 81 Colo. 354. 

Mo.—ilntnm v. Chicago, B. Q. R. 
Co., 245 S.W. 1109, 211 Mo.App. 
460, transferred Ham v. Chicago, 
R & Q. R. Co.. 235 S.W. 1046. 
N.y.—Gamliold v. Macl^ean. 215 N.Y. 
S. 607. 126 Misc. 820. 

Settlement of suit for Infringement 
of a patent against the maker and 
seller of infringing articles was held 
not to bar a subsequent suit against 
the users.—De Laski & Thropp Cir- 
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of money in full settlement of a cause of action can¬ 
not thereafter set up the same cause of action 
against another whom he had the election of suing 
in the first instance,*^ unless the settlement reserved 
the right to sue the latter.^i Where property in 
litig.'ition is transferred by certain defendants to 
others, and such transfer is ratified, a subsequent 
settlement between plaintiffs and such defendants 
is a bar to an action against the transferees.If 
a right of action for a tort is indivisible, one satis¬ 
faction extinguishes the entire demand,83 and hence 
where a purchaser of corporate stock sought to re¬ 
cover notes given in payment thereof, alleging 
fraud in procuring his subscription, and a settle¬ 
ment was made of any and all claims growing out 
of the transaction, the purchaser could not set up 
the same fraud as a defense in an action against 
him by a purchaser of the note.®^ 


Joint tort-feasors. A settlement in full satisfac¬ 
tion with one tort-feasor is a bar to an action 
against another who would otherwise have been lia¬ 
ble for the same injury,®® notwithstanding an at¬ 
tempted reservation of the right to sue the other 
tort-feasor,®8 although, on the other hand, it has 
been held that the injured party may settle with 
one of two joint tort-feasors and reserve his right 
to proceed against the other, and that such settle¬ 
ment is not a bar to his action against the other ;8'^ 
but a settlement with one of several joint tort-fea¬ 
sors merely in part satisfaction of all damages sus¬ 
tained is not a defense to an action against the oth¬ 
ers,®® and where one or more of several joint tort¬ 
feasors settle with the injured party, the latter can 
recover against the other tort-feasors only so much 
of the damages as have not been paid.®® So, where 
a decree is rendered against several defendants, a 


cular Woven Tire Co. v. Empir<» Rub¬ 
ber & Tire Co.. D.C.N.J.. 239 P. 139. 
Separate and distinct liabilities 

(1) Liability of an initial carrier 
for negligence in transportation of 
goods, being separate and distinct 
from the liability of the terminal 
carrier for wrongful detention of the 
goods, a settlement by the shipper 
with the initial carrier is not a bar 
to an action against the terminal 
carrier.—Louisville & N. R. Co. v. 
James, 86 So. 906, 204 Ala. 604— 
Louisville & N. R. Co. v. Johnson, 88 
So. 926, 18 Ala.App. 691. 

(2) Settlement with a carrier for 
partial loss of goods shipped will not 
bar a subsequent action against an¬ 
other carrier fo^ delay in the trans¬ 
portation of the goods, the claims 
being predicated on different acta of 
negligence.—^Erie R. Co. v. C. Calla¬ 
han Co.. Ind.App., 159 N.E. 18. 

(8) Strikers, when sued for as¬ 
sault on a railroad employee cannot 
assert as a bar a settlement by the 
Injured party of an entirely distinct 
claim against the railroad company 
arising out of its contractual obli¬ 
gation to protect employees from the 
acts of strikers.—Brimer v. Scheibel, 
290 S.W. 5. 154 Tenn. 253. 

80 . Ark.—Illinois Steel Bridge Co. 

V. Mullins, 118 S.W.2d 679. 

Oa.—McLendon v. Finch, 58 S.E. 690, 

2 Ga.App. 421. 

Where shipper recovers Judgment 
against initial carrier for damage to 
an interstate shipment and accepts I 
payment thereof, he is is precluded 
from recovering additional damages 
for the same cause of action against 
the connecting carrier.—Nashville, C. 
& St. L. Ry. V. Southern Nursery Co., 
3 Tenn.App. 148. 

81 . La.—Marcus v. Checker Cab Co., 

120 So. 408. 10 La.App. 297. 

88k Mo.—Butler v. Hydro-Pneuma¬ 


tic Sprinkler & Mfg. Co., App.. 190 
S.W. 921. 

83k Iowa.—Farmers* Sav. Bank of 
Grimes v. Friar, 201 N.W. 23, 199 
Iowa 885. 

84. Iowa.—Farmers* Sav. Bank of 
Grimes v. Friar, supra. 

8& Ga.—Griffin Hosiery Mills v. 
United Hosiery Mills, 120 S.E. 789. 
31 Ga.App. 450. 

Ind.—Ashcraft v. Knoblock, 45 N.E. 
69, 146 Ind. 169. 

Mis.s,- Waterman-Pouke Lumber Co. 

v. Miles, 99 So. 759. 135 Miss. 146. 
Tex.—Thomas v. Pugh, Civ.App., 6 
S.W.2U 202—American Rio Grande 
Land & Irrigation Co. v. Lowe, Civ. 
App., 271 S.W. 941. 

12 C.J. p 339 note 17. 

Fall satisfaction presumed 

Settlement with one joint wrong¬ 
doer is presumptively in full satis¬ 
faction —Masterson v. Berlin St. Ry., 
139 A. 753, 83 N.H. 190. 

Where one having cause of action 
against three defendants received 
from one of them as much money as 
the proof authorized him to recover, 
the court did not err in instructing 
the jury to find for the other defend¬ 
ants.—Button v. City of Louisville, 
Ky., 118 S.W. 977. 

False imprisonment 

A settlement with one of two or 
more persons alleged or represented 
to have been liable for a false im¬ 
prisonment is a bar to suit against 
the others. This is so irrespective 
of the true legal liability of the par¬ 
ty paying the settlement.—Brewer v. 
Casey. 82 N.E. 45. 196 Mass. 384. 
Criminal proseention not a ssttls- 
msnt within mis 

Where defendant and the cashier 
of plaintiff bank were Jointly liable 
for the conversion of the bank funds, 
the criminal prosecution of the 
cashier for embezzlement was not a 
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settlement, since it did not relieve 
the cashier from liability, and, there¬ 
fore, would not discharge defendant 
as a joint wrongdoer.—Home Sav. 
Bank of Iowa Falls v. Otterbach. 112 
N.W. 769, 135 Iowa 157, 124 Am.S.U. 
267. 

Cancellation of danse in agres- 
msnt of compromise w'ith two of 
three wrongdoers was held not to 
alter purpose and effect of agree¬ 
ment as release of other wrongdoer. 
—American Rio Grande Land, etc., 
Co. V. Lowe, Tex.Civ.App., 271 S.W. 
941. 

86k Tex.—American Rio Grande 
Land, etc.. Co. v. Lowe, supra. 

87. Neb.—Cook v. City of Beatrice, 
207 N.W. 518, 114 Neb. 305. 

Ohio.—Roger.s v. Dietsclie, 198 N.E. 
194, 50 Ohio App. 326. 

County is liable for injury to pe¬ 
destrian by defective flooring in tem¬ 
porary bridge maintained by con¬ 
tractor, notwithstanding compromise 
of suit against contractor and re¬ 
lease executed to contractor, which 
contemplated but partial settlement 
and reserved rights against county. 
—Rogers v. Dietsche, supra. 

88. Iowa.—Stearns v. Chicago, R. I. 
& P. Ry. Co., 148 N.W. 128, 166 
Iowa 666. 

La.—Johnson v. Logeai, 84 So. &0'6, 
147 La. 92. 

Neb.—Tankersley v. Lincoln Traction 
Co., 163 N.W. 860, 101 Neb. 678— 
Hauth V. Sambo, 168 N.W. 1036, 
100 Neb. 160—Fitzgerald v. Union 
Stockyards Co., 131 N.W. 612, 89 
Neb. 398, 33 L.R.A.,N.S., 983. 

N.H.—Masterson v. Berlin St. Ry., 
139 A. 763, 83 N.H. 190. 

Tex.—Thomas v. Pugh, Civ.App., 6 S. 
W.2d 202. 

9B. N.Y.—Gaetjens v. City of New 
York, 130 N.Y.S. 405, 145 App.Div. 
640. 
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compromise by complainant with some of defend¬ 
ants will not release the other defendants.®® One 
seeking to avoid liability for personal injury through 
discharge of a joint tort-feasor must show a settle¬ 
ment made under such circumstances as to discharge 
him also and a settlement by plaintiff with one 
jointly liable with defendant does not entirely re¬ 
lease defendant unless there was a general release 
without reserving plaintiff's right agauist defend¬ 
ant.®® 

What persons are concluded by a compromise and 
settlement is considered infra § 28. 


§ 25. —— Bar of Defenses and Counterclaim 

Dafeniei exiiting at tha time of a compromlae can¬ 
not aubaequently be aaaerted. A party to a compromlae 
la aatoppad from afterward lattlng up matter constituting 
a aat-off or counterclaim In existence when the compro¬ 
mise wae madef unless such matter was not Intended to 
be Battled. 

A party having a good defense to an original 
claim or cause of action will, by a compromise in 
good faith, be precluded from setting up such de¬ 
fense,®® or from using such defense as a basis for 
relief in a subsequent action by him ;®^ but where, 


Fasmieat as offset pro taato 

Where a plaintiff ecttles v/ith one 
tort-fcaaor, hut does not release his 
cause of action, another tort-feasor 
Is entitled to have such payment 
credited as an off-set, pro tanto, 
ai^afnst damages thnt may he recov¬ 
ered against him.—City of Austin v. 
.Tohnson, Tex.Civ.App., 204 S W. 1181. 
affirmed, Com.App., 1140 S.W. S23. 

90 . U.S.—Molynoaux v. Marsh, C C. 
(la., 17 P.Cus.No 9.703. 1 Woods 
452. 

Mieh.—Rohrabacher v. Walsh, 135 N. 
W. 907, 170 M.ch. 69. 

91 . N.Y.—Walsh v. New York Cent. 
& TI. U. R. Co., 97 N.E. 4 08, 204 
N.Y. B8. 37 L.R.A.N.S.. 1137, af¬ 
firming 124 N.Y S. 312. 140 App. 
Div. 1. 

92. N.Y.— Ammerman v. Utilities Oil 
Corporation. 226 N.Y.S. 673. 222 
App.Dlv. 481. 

93. U.S.—Hoyt v. Wickham. C.C. 
Towa, 25 F.2d 777—Southern Trust 
Co. V. Vaughn, C.C.A.Okl., 277 P. 
145. 

Ariz.—Phillips V. Musgrave, 206 P. 
164, 23 Ariz. 691. 

Colo.—^Wesl V. Wegeforth, 246 P. 204, 
206. 79 Colo. 444, citing Oozpue 
Juris —Holy Cross Gold Min. & 
Mill. Co. V. Goodwin. 223 P 58, 59, 
74 Colo. 5.32, citing Oorpne Juris. 
Conn.—Azzolina v. Order of Sons of 
Italy, Conte Luigi Cadorna, No. 
440. 179 A. 201. 119 Conn. 681. 
Gu.—Wilson V. Bush. 96 S.E. 317, 22 
Ga.App. 83. 

La.—Tichenor v. W’eiss, App., 169 So. 
92. 

Or.—Holder v. Harris. 263 P. 869. 

870, citing Corpus Juris. 

S.D.—Schiller Plano Co. v. Hyde, 181 
N.W. 196, 43 S.D. 581. 

Tex.—Scott v. Lott, Civ. App., 247 
S.W. 686. 

12 C.J. p 339 note 19. 
ffraud la oxlglaal traanotloa 

(1) Where the panties to a con¬ 
tract for the purchase and sale of a 
mine discussed at the time the pur¬ 
chase-money notes were executed al¬ 
leged fraudulent representations by 
the vendor when the sale was made 
several months before, and as a re¬ 


sult of the discussion a compromise 
was effected and the notes given In 
accordance with its terms, the fraud¬ 
ulent fvpresentatlons were thereby 
settled, and could not be set up as 
a defense to the notes.—Southern 
Trust Co. V. Vaughn. C.CA.Okl., 277 
P. 146. 

(2) In action on note given in set¬ 
tlement of action on eiirllcr note, be¬ 
fore final Judgment, defense of fraud 
raised in former action was not 
available—Commercial State Bank 
of Britt v. Beers. 202 N.W. 757. 199 
Iowa 864. 

(3) In a suit on notes given for 
the price of stock In a bank, pur¬ 
chaser was estopped from setting up 
as a defense that he was induced to 
puiKrhase the stock on the false rep¬ 
resentations of the president thereof, 
where he had sought a recovery 
against the president in a prior ac¬ 
tion for the full amount of the slock, 
on the same grounds thnt he now 
urged as a defense, and his claim so 
made had been settled and compro¬ 
mised, the fraud perpetrated consti¬ 
tuting but a single injury, and one 
satisfaction extinguishing the entire 
demand.—Iowa State Bank v. IfYan- 
klc, 197 N.W. 298. 197 Iowa 1177. 

(4) Where, notwithstanding a 
charge of misrepresentation and 
fraud made regarding a previous 
transaction, the party aggrieved, 
with full knowledge, entered Into a 
new contract concerning same sub- 
Jeol matter, with Intent to settle and 
adjust all past dillerences, he will lie 
held to have waived any fraud and 
misrepresentation Involved therein.— | 
Merchants’ Nat. Bank v. Reiland, 199 
N.W. 946, 61 N.D. 287. 

(6) In action on note and to fore¬ 
close mortgage given in Bettlement 
of prior action, fraud in execution 
and delivery of note made basis of 
such prior action, unless discovered 
since settling of prior action, is In¬ 
sufficient as a defense.—^Klng v. Dix. 
229 P. 1062, 103 Okl. 286. 
OompTOniM of ooneolidated aottoae 

Where plaintiff's action on notes 
was consolidated with maker’s ac¬ 
tion to cancel notes because of fall- 
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ure of consideration allegedly con¬ 
stituting defense available against 
third person whom maker claimed to 
be true owner thereof, maker was 
held not entitled to question plain¬ 
tiff's right to sue on new note given 
to plaintiff in settlement of consoli¬ 
dated actions, nor could maker cham¬ 
pion third person’s rights as against 
plaintiff.—Tichenor v. Weiss, La. 
App., 169 So. 92. 

94. Mich.—Maconiber v. Cottrell, 187 

N.W. 140, 171 Mich. 371. 

Tex.—Spark v. Lasatcr, Civ.App., 234 

S.W. 717. 

Setting up ftrand 

(1) Where complainant compro¬ 
mises his claim arising out of a con¬ 
tract which he was induced to en¬ 
ter into by alleged fraudulent repre- 
Hontations, he cannot make the same 
fraudulent representations the basis 
of his bill in equity to set aside the 
compromise Rgrccinent. although at 
the time of the compromise he did 
not have the proof claimed, but ob¬ 
tained It afterward.—Macomber v. 
Cottrell. 137 N.W. 140. 171 Mich. 871. 

(2) Where, after discovery that 
vendor had falsely represented 
boundary of tract conveyed, the par¬ 
ties entered into an agreement that 
boundaries remain as stated In the 
conveyance, wherein vendor obligat¬ 
ed himself to clear eighty acres of 
land and put an additional wire on 
the fence at an expense of more than 
one thousand dollars, there was a 
compromisf* and settlement which 
barred a subsequent resc'ission by 
the purchaher by reason of such 
false representation.—Spark v. Lasa- 
ter, Tcx.Clv.App., 234 S.W. 717. 

(3) Where, however, before trial 
of an action on vendon’s lien notes, 
the purchaser having tiled a cross 
action for cancellation of the con¬ 
tract because of fraudulent represen¬ 
tation. the parties adjusted their dif¬ 
ferences by making a subsequent 
contract, the original contract not 
having been set aside was not su¬ 
perseded by the subsequent contract. 
—United Land & Irrigation Co. v. 
Fleming, Tex.Com.App., 239 S.W. 610, 
reversing, Civ.App., 226 B.W. 848. 
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at the time a compromise of a suit to enforce a 
lien was made, the facts existed which rendered the 
lien void under the constitution, the parties could 
not, by such compromise, make the lien valid by 
agreeing that such facts did not exist, and so in a 
subsequent action to enforce the lien, defendant 
could show the facts invalidating the lien.^® A par¬ 
ty to a compromise is estopped from afterward urg¬ 
ing matter constituting a set-off or counterclaim 
existing at the time of making the compromise;^® 
and where facts alleged in defendant’s counterclaim 
were substantially the same as those alleged in his 
complaint in a former action against plaintiff, a 
compromise and settlement of the former action 
precludes a consideration of such facts in the sub¬ 
sequent action.^So, defendant, having carried out 
a contract of compromise and settlement which 
ended the suit, cannot revive it in order to set up 
by way of counterclaim an alleged cause of action 
against plaintiff.®® If, however, such matter was 


not in fact intended to be settled, the settlement will 
be no bar to a recovery thereon.®® 

§ 26. - Conclusiveness in General 

A compromise agreement is conciusive between the 
parties as to the matters inciuded, unless the agreement 
is tentative and conditional on the result of some subse¬ 
quent act or event. The agreement Is not subject to 
collateral attack, although there Is contrary authority. 

An undisputed settlement of a controversy by 
agreement of the parties has the same force and 
effect as though a judgment had been entered in an 
action on the claim, and irrevocably fixes the rights 
and liabilities of the parties thereto in relation to 
the subject matter dealt with.i Such agreement is 
conclusive between the parties as to the matters in¬ 
cluded,2 unless impeached because of some one or 
more of the grounds hereinafter considered in §§ 
31-39; but if the alleged settlement is tentative, 
and conditional on the result of some subsequent act 
or event, it is not conclusive.® A statute giving to 


96 . Tex.—Rich v. Walker Smith Co., 
Com.App.. 57 S.W.2d 1098, revers¬ 
ing. Civ.App., 42 S.W.2d 181. 

96L U.S.—Daniel Baker College v. 
Abney, C.C.A.Tex., 74 F.2d 443. 
Colo.—West V. Wegeforth, 246 P. 204, 
79 Colo. 444—Holy Cross Gold Min. 
& Mill. Co. V. Goodwin, 223 P. 68. 
59. 74 Colo. 532. quoting Corpus 
Juris. 

N.M.—McKee v. Woods, 291 P. 292, 
35 N.M. 168. 

Tex.—Scott V. Lott, Civ.App., 247 S. 
W. 685. 

12 C.J. p 339 note 21. 

97 . N.C.—Gurley v. Woodbury, 97 S. 
E. 764, 177 N.C. 70. 

98. S.C.—W. T. Ferguson Lumber 
Co. V. Elliott, 172 S.E, 616, 171 S. 
C. 455. 

99 . Iowa.—Watson Coal, etc., Co. v. 
James. 33 N.W. 622, 72 Iowa 184. 

N.Y.—Clancy v. Losey, 20 N.Y.S. 383. 

1 . La.—Beck v. Continental Casual¬ 
ty Co., App., 146 So. 810. 

N.Y.—Rapid Transit Subway Const. 
Co. V. Craig, 191 N.Y.S. 383, 199 
App.Div. 45, dismissal of appeal 
denied 134 N.E. 600, 232 N.Y. 629, 
and affirmed 135 N.E. 911, 233 N.Y. 
544. 

8. U.S.—Crisp County, Ga., v. S. J. 
Groves & Sons Co., C.C.A.Ga., 73 F. 
2d 327, 96 A.L.R. 391—Bosworth v. 
Cady. C.C.A.Wis., , 72 F.2d 62— 
Barnett v. West Const. Co., C.C.A. 
Fla., 69 F.2d 266—Vance v. Chica¬ 
go Portrait Co., C.C.A.Ill., 19 F.2d 
981, certiorari denied 48 S.Ct. 141, 
276 U.S. 567. 72 L.Ed. 430. motion 
denied 48 S.Ct. 303. 72 L.Ed. 1017, 
motion denied 48 S.Ct. 627, 72 L.Ed. 
1018—Archibald McNeil & Sons Co. 
V. U. S., D.C.Pa., 1 F.2d 39. affirm¬ 
ed. C.C.A., 10 F.2d 1016—Virginia 


Shipbuilding Corporation v. IT. S. 
Shipping Board Emergency Fleet 
Corporation. D.C.Va., 292 F. 440, 
affirmed, C.C.A., Virginia Ship¬ 
building Corporation v. U. S., 22 F. 
2d 38—Mosby v. U. S.. Tenn., 194 
F. 346. 116 C.C.A. 74. 

Ariz.—^Phillips v. Musgrave, 206 P. 
164, 23 Ariz. 591. 

Ark.—Temple Cotton Oil Co. v. 
Southern Cotton Oil Co., 3 S.AV.2d 
673, 176 Ark. 601—Cruce v. Mis¬ 
souri Pac. R. Co.. 287 S.W. 583. 
171 Ark. 1074—Murphy v. Booker, 
214 S.W. 63. 139 Ark. 469. 

Cal.—Frankfleld v. Freiberger, 13 P. 
2d 905, 216 Cal. 266—Fouratt v. 
Goodman, 263 P. 533, 203 Cal. 252 
—Lamb v. Herndon, 275 P. 503, 97 
Cal.App. 193—Hammond Lumber 
Co. V. Cravens, 256 P. 428, 82 Cal. 
App. 685. 

Conn.—Azzolina v. Order of Sons of 
Italy, Conte Luigi Cadorna. No. 
440, 179 A. 201, 119 Conn. 681. 

Ill.—Stone’s Beauty Shops v. Morri¬ 
son Service Ass'n, 1 N.E.2d 816, 
285 Ill.App. 163—Hackney v. Bock. 
212 Ill.App. 497. 

Iowa.—Martin v. Harvey, 245 N.W. 
432—In re Murphy's Estate, 228 N. 
W. 658, 209 Iowa 679—Miller v. 
Nesbitt, 212 N.W. 733, 204 Iowa 
771—Shahan v. Bayer Vehicle Co.. 
162 N.W. 221, 179 Iowa 923. 

Kan.—State Bank of Dodge City v. 

McKibben, 70 P.2d 1, 146 Kan. 341. 
Ky.—Leader v. McGee, 261 S.W. 1095, 
203 Ky. 207—Illinois Cent. R. Co. 
v. Vaughn. Ill S.W. 707, 33 Ky.L. 
906. 

La.—Storey v. Stanton, 162 So. 649, 
182 La, 873—Tobey v. Boagni, 102 
So. 616, 167 La. 434—Wheeler v. 
Mann. 90 So. 225, 149 La. 866— 
Bihm v. Planters’ Trust & Savings 
Bank. 130 So. 127, 16 La.App. 93— 
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Acme Burlap Bag Co. v. Hardin 
Bag Co., 1 La.App. 379. 

Mass.—Jablonski v. Rojcewicz, 141 
N.E. 77, 246 Mass. 336. 

Mich.—Peck v. Hoperoft, 229 N.W. 
439. 249 Mieh. 579—Risk v. Hehl. 
183 N.W. 761, 215 Mich. 132. 

Miss.—^Kohler v. Oliver, 74 So. 777, 
114 Miss. 46. 

Mo.—Hobbs V. Hicks, 8 S.W.2d 966, 
320 Mo. 954—Ballenger v. Windes. 
App., 99 S.W.2d 158, tran,sferred 93 
S.W.2d 882, 338 Mo. 1039—East 
Arkansas Lumber Co. v. Kelley, 
App., 247 S.W. 478. 

Mont.—Norum v. Ohio Oil Co., 272 P. 
534, 83 Mont. 353 

Neb.—Swobe v. Drummond Motor 
Co.. 192 N.W. 320, 109 Neb. 631. 

N.H.—Phelan v. Adam, 108 A. 814, 
79 N.ll. 348. 

N.M.—Nixon-Fo.ster Service Co. v. 
Morrow, 64 P.2d 92, 41 N.M. 67. 

N.D.—Herold v. Hill, 169 N.W. 592, 
41 N.D. 30. 

Pa.—Berg v. Cypher, 139 A. 844, 291 
Pa. 276. 

Tenn.—Ford v. Whittle Trunk & Bag 
Co., 3 2 Tenn.App. 486. 

Tex.—Mann v. Rio Bravo Oil Co., 
Civ.App., 107 S.W.2d 653. error re¬ 
fused—Tyrrell Rice Milling Co. v. 
McFaddin-Wiess-Kyle Land Co., 
Civ.App., 32 S.W.2d 393—Robertson 
v. Stephenson, Civ.App., 28 S.W.2d 
876. 

W.Va.—Janney v. Virginian Ry. Co., 
193 S.E. 187—^Davis v. Lilly, 122 
S.E. 444, 96 W.Va. 144. 

12 C.J. p 340 note 23. 

3. Conn.—Rogers Silver Plate Co. 
v. Jennings, 35 A. 281, 67 Conn. 400. 

Iowa.—Groom v. Wray, 136 N.W. 
418, 154 Iowa 734. 

Mich.—Schurtz v. City of Grand 
Rapids. 176 N.W. 421. 426, 208 
Mich. 610, citing Oozpus Jtiziz. 
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§ 27 


the subject matter of a compromise the effect of a 
thing adjudged docs not preclude inquiry into the 
alleged failure of one of the parties to perform the 
terms of the compromise.^ The fact that a contract 
provides for the arbitration of a portion of the mat¬ 
ters concluded will not permit one of the parties 
to withdraw from it as to the matters which are 
finally settled, notwithstanding the arbitration has 
not been completed.® Where the purchaser of mort¬ 
gaged crops made a settlement in good faith with 
the mortgagee as to the amount due the latter, and 
mailed a check for the agreed amount, he cannot 
afterward recall the check and refuse to pay such 
amount because of a third person’s claim for servic¬ 
es in threshing the crop, for which no lien had 
been filed as required by statute.® 

Collateral attack. It has been held that a com¬ 
promise and settlement effected in the manner pro¬ 


vided by law and by parties competent to contract 
is not subject to collateral attack, but can only be 
set aside in a direct proceeding.*^ On the other 
hand, it has been held that the doctrine applicable 
to judgments generally, prohibiting collateral at¬ 
tack, is inapplicable to agreements of compromise 
not followed by judicial confirmation.* 

§ 27. — Matters Concluded 

A compromise concludes the parties only as to mat¬ 
ters intended to be Included and which relate to the mat¬ 
ter in dispute. It does not ordinarily Include claims not 
known at the time of, or arising after, the settlement; 
but a settlement expressed to be in full satisfaction of 
all claims and demands is conclusive as to all known 
related controversies. 

A compromise agreement is conclusive only as to 
those matters which the parties have fairly intended 
to include within its terms,® and the necessary con- 


Pa.—^Wade v. Younff, 182 A. 705, 120 
Pa.Super. 422. 

4 . La.—Federal Land Bank of New 
Orleans v. Lococo, App., 178 So. 
192. 

5. Ill.—McDole V. Klnfi:.sley, 45 N.E. 
281, 163 Ill. 433. 

6. Or.—Wilson v. North Powder 
Milliner & Mercantile Co.. 194 P. 
169, 98 Or. 364. 

7. La.—Succession of Bouse, 80 So. 
229. 144 La. 143—Buss v. Union 
Oil Co., 36 So. 937, 113 La. 196— 
Deck V. Continental Casualty Co., 
App., 145 So. 810. 

8 . Minn.—Oibson v. Nelson, 126 N. 
W. 731. Ill Minn. 183. 337 Arn.S.R. 
549. 31 L.R.A.,N.S.. 623. 

8 . U.S.—Carpenter v. Durell, C.C.A. 
Tenn., 90 F.2d 57, certiorari denied 
Durell V. Carpenter, 58 S.Ct. 42, 
302 U.S. 721, 82 L.Ed. 557—H. A. 
Metz Laboratories v. American 
Pharmaceutical Co., D.C.N.Y., 18 F. 
Supp. 698—L. W. Packard & Co. v. 

U. S.. 66 Ct.Cl. 184. 

Anz.—Babbitt Bros. Trading: Co. v. 

Steinfeld, 237 P. 186, 28 Anz. 403. 
Ark.—Wasson v. Taylor, 87 S.VV.2d 
63, 191 Ark 659—Allen Cooperage 
Co. V. Elaine Cooperage Co., 46 S. 
W.2d 29, 185 Ark. 1188. 

Cal.—Lemm v. Stillwater Land & 
Cattle Co., 19 P.2d 786, 217 Cal. 
474. 

Ga.—Smith v. Cherokee Fertilizer 
Co., 100 S.E. 719, 24 Ga.App. 277. 
Iowa.—Monticello State Dank v. 
Schatz, 268 N.W. 602—Calloway v. 
Hobson. 220 N.W. 74, 206 Iowa 607. 
Kan.—Sentney v. Sinclair, 286 P. 269, 
130 Kan. 360. 

Ky.—Camp Taylor Development Co. 

V. Wlmberg, 113 S.W.2d 9, 271 Ky. 
635. 

La.—Merchandise Reporting Co. v. 
Weiss & Goldring, App., 168 So. 
886 . 


Mich.—Metzgar Register Co. v. 
Thomas Canning Co., 190 N.W. 246, 

220 Mich. 435. 

Minn.—In re Pfenninger’s Estate. 160 
N.W. 487, 135 Minn. 192. 

Miss.—Enochs v. Delta Cotton Oil 
Co., 3 04 So. 92. 139 Miss. 234. 

Mo.—Dement v. McNail, App., 4 S.W. 
2d 831—Herod v. St. Louis-San 
Francisco Ry. Co., App., 299 S.W. 
74. 

N.J.—Prunzi v. Gromer, 144 A. 811, 7 
N.J.Misc. 165. 

N.Y.—Hamilton Fire Ins. Co. v. Gre¬ 
gor, 23 8 N.Y.S. 534, 218 App.Div. 
536, reversed on other grounds 158 
N.E. 60, 246 N.Y. 3 62, 55 A.L.R. 
921. 

N.C.—Standard Grocery Co. v. C. D. 
Taylor & Co., 94 S.E. 520, 175 N.C. 
37. 

Okl.—Kay & Kiowa Oil Co. v. Moore, 

221 P. 511, 96 Okl. 247. 

Pa,. —Jacobson v. Lupowitz, 66 Pa. 
Super. 1. 

Tex.—Hand v. Errington, Com.App., 
242 S.W. 722, afflrmlng, Civ.App., 
233 S.W. 567, and motion overruled. 
Com.App., 248 S.W. 25. 

Wash.—Nebra.Mka Inv. Co. v. Corlett, 
172 P, 851, 102 Wash. 161. 

12 C.J. p 341 note 33. 

Bettlement of part of claim for In¬ 
jury would not preclude injured par¬ 
ty from recovering baltinct* of claim. 
—Bennett v. Bell. 3 S.W.2d 996, 3 76 
Ark. 690. 

Compromise of one aliquot part of 

single disputed liability and pay¬ 
ment of balance in full is a settle¬ 
ment of all parts of such single lia¬ 
bility, and binds both parties and 
precludes suit to recover.—Nelson- 
Wiggen Piano Co. v. U. S., C.C.A.Ill., 
84 F.2d 47. 

Demand not due 

Liability on installments not due 
was held not discharged by indorse¬ 
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ment on check for payment of first 
installment that acceptance consti¬ 
tuted payment In full.—National 
Builders' Bureau v. Waggener Store 
Co.. Mo.App., 22 S.W.2d 880. 
Demands not inolnded 

(1) Employee’s acceptance, after 
discharge, of check for wages earned 
before discharge, reciting “for sal¬ 
ary in full to date," was not settle¬ 
ment of damages for discharge.—Na¬ 
tional Pecan (Sroves Co. v. Redmond, 
157 S.E. 536, 42 Ga.App. 712. 

(2) Employee’s acceptance of check 
for balance due for services in nug 
department did not bar claim for 
compensation in furniture depart¬ 
ment.—Steinberg v. M. Nathan & 
Bro., 150 A. 899, 300 Pa. 496. 

(3) In a suit on a note by the 
transferee, defimdant maker could 
litigate pleaded fraud inducing exe¬ 
cution of the note, although he had 
made a settlement with the original 
payee, whereby the latter agreed to 
return the note, and the payee had 
not returned it.—Galloway v. Hobson. 
220 N.W. 74, 206 Iowa 607. 

(4) Other demands not included. 
La.—Wells v. Sherrill Hardwood 

Lumber Co., 92 So. 706, 151 La. 

1081. 

Mich.—Metzgar Register Co. v. 

Thomas Canning Co., 190 N.W. 246, 

220 Mich. 435. 

Mias.—Enochs v. Delta Cotton Oil 

Co., 104 So. 92. 139 Miss. 234. 

N.Y.—Larme Estates v. Omnichrome 

Corporation, 294 N.Y.S. 861, 260 

App.Div. 538. 

Demands included 

(1) If landlord was hy virtue of 
a provision in the lease entitled to 
recover as damages counsel fees in¬ 
curred by reason of the necessity of 
bringing an action against the les¬ 
see, it could recover them in such 
action, at least if it employed and 
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sequences thereof.^® Obviously, it does not include 
matters expressly excepted,although a settlement 
that is final except as to certain matters is to be 
treated as final in its other particulars.^^ The re¬ 
nunciation which is commonly made in such agree¬ 
ments of all rights, claims, and pretensions extends 
only to those which relate to the difTerences on 
which the compromise arises.l^ Causes of action 
or claims arising subsequent to the settlement arc 
not settled or barred thereby,^ ^ except such as were 
in a legal sense in the contemplation of the party as¬ 
senting to the settlement.^® Demands of which the 
party had no knowledge cannot ordinarily be re¬ 
garded as included,1® unless the intent to include 
unknown claims is apparent,^^ although it is not 
essential that all the details of the matters in con¬ 
troversy be known at the time.^® 

A settlement stated to be in full satisfaction of 
all claims and demands between the parties is con¬ 


clusive of all related prior disputes or controver¬ 
sies^® known to exist,^® whether then due or not;®^ 
and claims are included, although not specially men¬ 
tioned, where it appears that the parties intended to 
embrace all matters of difference between them.®^ 
A settlement of all indebtedness due at the time be¬ 
tween the parties will be construed to apply only to 
such indebtedness as was at that time legally exist¬ 
ing and enforceable, and does not include a debt 
barred by limitations.^® So, a settlement of all 
“civil differences” between the parties is not broad 
enough to include a cause of action for malicious 
prosecution not yet matured, in the absence of a 
showing that such cause of action was in fact in¬ 
cluded but a settlement, although expressed to 
be in full of “all claims and demands of every kind 
and nature,” will not discharge a claim which af¬ 
firmatively appears not to have been actually in¬ 
cluded.®® 


paid its counsel preparatory to the 
brin^ins of the action; hence, a set¬ 
tlement of such action concluded his 
claim to recover such fees.—Cuyler 
Realty Co. v. Teneo Co., 188 N.Y.S. 
340, 196 App.Div. 440, neversini; 184 
N.Y.S. 791. leave to appeal granted 
and reargument denied 188 N.Y.S. 
917, 197 App.Div. 934, and affirmed 
136 N.E. 954, 233 N.Y. 647. 

(2) Where release of debts in fore¬ 
closure suit did not include costs, 
but letter and check cashed sent in 
settlement included costs, suit for 
costs was barred.—Giles v. Corbett, 
Tex.Clv.App., 293 S.W. 180. 

(3) Other demands included. 

Cal.—Thompson v. Municipal Bond 
Co.. 73 P.2d 274, 23 Cal.App. 402. 

La.—Federal Land Bank of New Or¬ 
leans V. Lococo, App., 178 So. 192. 
Me.—Pike v. Smith, 115 A. 283, 120 
Me. 512. 

N.y.—Cuyler Realty Co. v. Teneo 
Co., supra. 

Tex.—Southern Surety Co. v. W. E. 
Callahan Const. Co., Civ.App., 283 
S.W. 1098. reversed on other 
grounds B. F. & C. M. Davis Co. v. 
W. E. Callaghan Const. Co., Com. 
App., 298 S.W. 273. 

W.Va.—Shain v. Wise Packing Co.. 

120 S.E. 904, 96 W.Va. 301. 

10c Cal.—Lemm v. Stillwater Land 
& Cattle Co., 19 P.2d 785, 217 Cal. 
474. 

12 C.J. p 342 note* 32. 

11 . N.Y.—O'Beirne v. Lloyd, 43 N.Y. 
248, affirming 31 N.Y.Super. 19. 

12 C.J. p 342 note 33. 

12 . Kan.—Tucker v. Garner, 25 Kan. 
454. 

Mich.—Pratt v. Castle, 52 N.W. 62, 
91 Mich. 484, 487. 

13 . Wash.—^Lindsay v. Lindsay, 267 
P. 777, 148 Wash. 81. 

12 C.J. p 342 note 35. 


14. U.S.—Patent Developers v. Gear 
Grinding Mach. Co., D.C.Mich., 17 
F.Supp. 734. 

Kan.—Ryan v. Myers. 167 P. 1043, 
101 Kan. 261. 

Ky.—Morgan-Abbott-Barker Co. v. 
Southwest Cracker Co., 9 S.W.2d 
119, 225 Ky. 418. 

Mo.—Badock v. J. J. Dunnegan 
Const. Co., 69 S.W.2d 631, 332 Mo. 
877. 

Wash.—Lindsay v. Lindsay, 267 P. 

777, 148 Wash. 31. 

12 C.J. p 342 note 36. 

Particular claims 

(1) Sewer contractor, settling with 
house owner for damage by breaking 
of window by blasted rocks, was not 
liable for subsequent injury to own¬ 
er’s daughter because of failure to 
repair window.—Badock v. J. J. 
Dunnegan Const. Co., 59 S.W.2d 631, 
332 Mo. 877. 

(2) Settlement after marriage an¬ 
nulment did not bar plaintiff’s right 
to recover property subsequently ac¬ 
quired by defendant.—Lindsay v. 
Lindsay, 267 P. 777, 148 Wash. 31. 

16b U.S.—Thorn Wire Hedge Co. v. 
Washburn & Moen Mfg. Co., Ill., 
16 S.Ct. 94, 159 U.S. 423, 40 L.Ed. 
205. 

16b Ga.—Smith v. Cherokee Fertil¬ 
izer Co.. 100 S.E. 719, 24 Ga.App. 
277. 

La.—Louisiana Central Lumber Co. 

V. Stephenson, 128 So. 698, 18 La. 
App. 667. 

Mo.—Arnold v. Brotherhood of Loco¬ 
motive Firemen, etc., App., 106 S. 

W. 2d 32, 35, citing Corpus Juris. 

12 C.J. p 342 note 38. 

17. Mass.—Soper v. Atlantic Mut. 
F. A M. Ins. Co., 120 Mass. 267. 

18. Vt.—Hooker v. Hooker, 92 A. 
448. 88 Vt. 885. 
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Wash.—Crocker v. Boyd. 153 P. 1076, 
88 Wash. 685. 

13. U.S.—St. Louis Car Co. v. U. 
S., 59 Ct.Cl. 547. 

Cal.—Lamb v. Herndon, 276 P. 503, 
97 Cal.App. 193. 

La.—Three Rivers Oil Co. v. Laur¬ 
ence, 95 So. 652. 153 La. 224. 

Okl.—Golden v. Golden, 8 P.2d 42, 
155 Okl. 10—Bellamy v. Bellamy, 
220 P. 844, 93 Okl. 286. 

Wash.—McClure v. Calispell Duck 
Club, 288 P. 217, 157 Wash. 136— 
Clark v. Waneta Power Co., 233 P. 

21. 133 Wash. 1. 

12 C.J. p 343 note 41. 

Bight to rely ou original usurious 
transaction, if existing, would cease 
to exist on settlement releasing par¬ 
ties from all >'xiHting claims.—Lamb 
V. Herndon, 275 P. 503, 97 Cal.App. 
193. 

26. Ohio.—Brient v. Cupid Ice 

Cream Co., 191 N.E. 812, 47 Ohio 
App. 283. 

21. Okl.—Bellamy v. Bellamy, 220 
P. 844, 93 Okl. 286. 

22. La.—Karl Hansen Co. v. Beek- 
man, 132 So. 799, 16 La.App. 112. 

Tex.—Richardson v. Nesbit, Civ.App., 
204 S.W. 689, error refused. 

Wash.—McClure v. Calispell Duck 
Club, 288 P. 217, 167 Wash. 136— 
Clark v. Waneta Power Co., 233 P. 
21, 133 Wash. 1. 

12 C.J. p 343 note 42. 

23. Ark.—Parker v. Carter, 120 S.W. 
836. 91 Ark. 162, 184 Am.S.R. 60. 

24. Minn.—Eversoll v. Mosher, 189 
N.W. 127, 152 Minn. 448. 

25). Minn.—In re Pfenninger's Es¬ 
tate, 160 N.W. 487, 185 Minn. 192. 
Vartiss’ intention to sxoluds par- 
tioular item will govern, although 
the settlement is Inclusive.—^L. W. 
Packard A Co. v. U. S., 66 Ct.Cl. 184. 
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As indicating that particular matters were includ¬ 
ed in the compromise agreement, regard may be had 
to the fact that they were considered at the time 
of the negotiations.26 On the other hand, it tends 
to show that a matter was not included in a set¬ 
tlement, that it was not mentioned at the time,27 
or that it was not then in controversy.^^ 

Where a carrier settled with a shipper for the 
loss of property received for shipment, but the prop¬ 
erty is subsequently found, the carrier is not enti¬ 
tled to retain possession thereof on the shipper's re¬ 
fusal to repay the amount received by him in settle¬ 
ment, since the title to the property did not pass 
by such settlement.-^ 

§ 28. - Persons Concluded 

A ■ettlement binds the parties thereto and those In 
privity with them or claiminQ under them with notice, 


but is not binding on persons not parties to the settle¬ 
ment or In privity with a party thereto. 

The parties and those who claim under them 
with notice cannot go behind a compromise made 
in good faith as a settlement of prior disputes but 
they are bound thereby,^0 as are those persons in 
behalf of whom, and by whose authority, the set¬ 
tlement is made,and those who by their acts adopt 
and approve and make such agreement their own.*^ 
A compromise agreement is binding on administra¬ 
tors and heirs of parties,33 as well as on an infant 
plaintilf represented by his next friend and a 
settlement by plaintiff, in her individual capacity, 
of a claim against her deceased husband may pre¬ 
clude her from asserting such claim in her repre¬ 
sentative capacity as executrix.®^ 

On the other hand, such an agreement is not 
binding on those not parties thereto,^® or in privity 


26l Mich.—^D^lroit v. Detroit R. Co., 
95 N.W. 992, 99 N.W. 411, 134 Mich. 
11, 104 Am.S.K. 600. 

S.D.—Deerinp v. Sechler, 76 N.W. 
311, 11 S.D. 167. 

27. Mich.—Lamb v. LamT), 125 N.W. 

722. 161 Mich. 80-—Markillie v. 

Markillie, 74 N.W. 1117, 115 Mich. 
658. 

28. Kan.—Keating v. Mutual Laun¬ 
dry Co., 133 P. 152, 90 Kan. 24. 

29. N.Y.—Roe v. American Ry. Ex¬ 
press Co., 182 N.Y.S. 895, 112 Misc. 
496. 

30 . U.S.—Nelaon-Wiggen Piano Co. 
v. U. S., C.C.A.Tll., 84 F.2d 47— 
Backus V. U. S., Ct.Cl., 59 F,2d 242, 
certiorari denied 53 S Ct. 402, 288 
U.S. 610, 77 L.Ed. 984. 

Ala.—Lowery v. Loui.svillo & N. R. 
Co., 3 53 So. 467, 228 Ala. 137, re¬ 
versing 153 So. 465, 26 Ala.App. 
70. 

Ark.—Clark v. Friend, 29B S.W. 392, 
174 Ark. 26. 

Fla.—National Surety Co. v. Willys- 
Overland, 138 So. 24, 26, citing 
Oorpas Juris and declaring rule 
well settled. 

Ga.—Ellis Motor Co. v. Hancock, 145 
S.E. 518, 38 Ga.App. 788. 

La.—Lowther v. Southern Carbon 
Co., 112 So. 711, 163 La. 757—Mil¬ 
ler V. Hortman-Salmen Co., App., 
145 So. 786. 

N.Y.—Stewart Motor Trucks v. New 
York City, 287 N.Y.S. 881, 158 Misc. 
738. 

N.C.—Harris v. Seaboard Air Line R. 

Co., 120 S.E. 319, 190 N.C. 480. 
Ohio.—Capital Loan & Savings Co. v. 
Baltimore & O. R. Co., 184 N.E. 
862, 44 Ohio App. 251. 

S.C.—Seaboard Air Line Ry. Co. v. 

Jones, 118 S.E. 142, 120 S.C. 354. 
S.D.—State Bank of Alcester v. Ryan, 
205 N.W. 664, 49 S.D. 14. 


Tenn.—First Nat. Bank v. Union Ry. 

Co., 284 S.W. 363, 153 Tenn. 386. 
Tex.—Gray v. Tiller, Civ.App., 279 S. 
W. 496. 

Va.—Commercial Savings & Loan 
Corporation v. Kemp, 140 S.E. 113, 
149 Va. 68. 

Wyo.—Hill V. Breeden, 79 P.2d 482. 
12 C.J. p 343 note 50. 

Operation as merger and bar of right 
of action see supra § 24. 

Bemots vendor vouched In to defend 
Where a remote vendor is vouched 
in by due notice to defend a pending 
action against grantee’s title, he 
thereby becomes a party to the ac¬ 
tion, and is bound by a compromise 
made therein, except as modified by 
agreement with defendant.—Seaboard 
Air Line Ry. Co. v. Jones, 113 S.E. 
142, 120 S.C. 354. 

31. Tex.—^Dunn v. Lamar County 
Levee Improvement Dist. No. 1, 
Civ.App., 293 S.W. 284. 

Ufe tenant and remolndemian 

Receipt by life tenant for payment 
in settlement of damages by levee 
construction precluded recovery for 
damage to land ])y water diverted 
thereto, either by the life tenant or 
by the remainderman for whom, and 
by whose authority he acted In mak¬ 
ing the settlement.—l>unn v. Lamar 
County Levee Improvement Dist. No. 
1, Tex.Civ.App., 293 S.W. 284. 

32 . Pa.—Dixie Furniture Co. v. 
Packel, 87 Pa.Super. 106. 

Tex.—Castleberry v. Bussey, Civ. 

App., 166 S.W. 14. 

12 C.J. p 343 note 51. 

33. Ark.—Clark v. Friend, 295 S.W. 
392, 174 Ark. 26. 

Ohio.—Solar Refining Co. v. Elliott, 
15 Ohio Cir.Ct. 581, 8 Ohio Cir.Dec. 
225. 

12 C.J. p 344 note 65. 

Beln of mortgagor cannot ques¬ 
tion validity of mutual settlement 
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between mortgagor and mortgagee 
whereby latter obtained land.—Clark 
v. Friend. 295 S.W. 392, 174 Ark. 26. 

34. Mass —Wallace v. Boston El. R. 
Co., 80 N.E. 461. 194 Mass. 328. 

35. Mo.—Stierman v. Meissner, App., 
253 S.W. 383. 

Bxooutriz as sole beuellclary 

Where an executrix who was the 
sole beneficiary of the estate had 
made, in her individual capacity, a 
settlement with defendant of his 
claims against her deceased husband 
and the Insurance money on her hus¬ 
band’s life, and it appeared that all 
of the debts of the estate had been 
fully paid, she could not thereafter 
Set up in her representative capacity 
the claim previously settled.—Stier¬ 
man V. Meissner, Mo,App., supra. 

33. Ind.—Thorp v. Ogle Coal Co., 
163 N.E. 423, 90 Ind.App. 508. 

Ky.—Divine v. Divine, 281 S.W. 811, 
213 Ky. 711—Sparks v. Albin, 241 
S.W. 321, 195 Ky. 52. 

La.—Perry v. Shockley, 3 La. App. 
25. 

Mo.—Spencer Petroleum Co. v. Atlas 
Petroleum Co., 38 S.W.2d 476, 225 
Mo.App. 624—Burnham v. Wil¬ 
liams, 194 S.W. 751, 198 Mo.App. 
18. 

Pa.—In re Elkin. 137 A. 459, 289 Pa. 
327. 

12 C.J. p 344 note 52. 

Effect of divorce 

(1) Where defendant’s wife, by di¬ 
vorce decree, had been awarded an 
interest in Judgment obtained by de¬ 
fendant against in,surer, wife had an 
equitable interest in Judgment of 
which she was not deprived by de¬ 
fendant’s action in compromising in¬ 
surer’s suit against him to set aside 
Judgment.—Traders & General Ins. 
Co. V. Rhodabarger, Tex.Civ.App., 109 
S.W.2d 1119, error dismissed. 
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with some party to it nor are strangers entitled 
to any of the benefits accruing therefrom.^* A 
compromise of litigation by one defendant does not 
conclude his codefendants unless they consented 
thereto or ratified it.^® Where a lot owner agrees 
with two persons as individuals to pay them a com¬ 
mission on sales of lots by them, a settlement by 
one of such individuals for all the commissions will 
not bar the other from recovering his share from 
the owner and it has been held that where lot 
owners, suing on behalf of themselves and other lot 
owners not named, attempt to settle by agreed judg¬ 
ment their own rights and also the rights of the 
unnamed owners, the latter are not precluded by 
the attempted settlement from continuing to pros¬ 
ecute the action, in so far as their own rights are 
concerned.^ ^ 

Settlement between torUfeasars, Where joint 
tort-feasors are sued for an injury, a settlement be¬ 
tween defendants is not binding on plaintiff.^2 

Mortgagor and mortgagee. Where either the 
mortgagee or the mortgagor in possession of mort¬ 
gaged personalty could sue a third person for in¬ 
jury to the property, a valid settlement by such 
person with either the mortgagee or mortgagor will 
bar an action by the other for the same cause of 

action.43 


Conditional seller and purchaser. Where a con¬ 
ditional purchaser of personalty is in legal posses¬ 
sion of the property under the contract of sale, 
a settlement by him for injury to the property by 
a third person is a bar to an action by the condi¬ 
tional seller or his assignee against such person for 

the same injury.^^ 

Assignees. Where a litigant assigns his claim or 
cause of action, a subsequent compromise of the en¬ 
tire claim, without the consent of the assignee, does 
not bind the assignee if the party against whom the 
claim exists had actual or constructive notice of 
the assignment.^S 

§ 29. Modification or Rescission or Abandon¬ 
ment by Parties 

A compromise agreement may be modified, rescinded, 
or abandoned by mutual consent of the parties. 

A contract of settlement may be modified by the 
parties,^® and the mutual promises by them consti¬ 
tute a sufficient consideration.^*^ The parties to a 
compromise agreement may by mutual consent re¬ 
scind or abandon it, and, where this is done, it is 
not binding, and the parties are restored to the po¬ 
sition occupied before such compromise.^* Such 
rescission or abandonment may be implied from the 
acts of the parties.^® Any conduct inconsistent with 


(2) Where Insurer, prior to com¬ 
promising: suit against defendant to 
set aside judgment obtained against 
it by defendant, had been Informed of 
rendition of Judgment in divorce suit 
in favor of defendant’s wife. It was 
put on inquiry concerning contents 
of divorce judgment, which awarded 
wife an interest in defendant's judg¬ 
ment against insurer, and it could 
not, by compromise, preclude wife 
from collecting her interest in judg¬ 
ment.—Traders & General Ins. Co. v. 
Hhodabarger, supra. 

37. Cal.—People’s Home Sav. Bank 
V. Rickard, 73 P. 858, 139 Cal. 285. 

38. Mo.—Tappe v. Pohlmann, App., 
79 S.W.2d 485, 489, citing Corpus 
Juris. 

12 C.J. P 344 note 64. 

39. Cal.—Jones v. Noble, 39 P.2d 
486, 3 Cal.App.2d 316. 

Mich.—Risk v. Hehl, 183 N.W. 
761, 216 Mich. 132. 

41. Tex.—^West v. Probst, Com.App., 
6 S.W.2d 96, reversing, Civ.App., 
261 S.W. 289. 

48. N.J.—Cross v. Costa, 135 A. 65, 
4 N.J.Misc. 943. 

43. Ala.—Lowery v. Louisville & N. 
R. Co., 153 So. 467, 228 Ala. 187, 
reversing 163 So. 465, 23 Ala.App. 
70. 


La.—Miller v, Hortman-Salmen Co., 
App., 145 So. 786. 

N.Y.—Stewart Motor Trucks v. New 
York City, 287 N.Y.S. 881, 168 

Misc. 738. 

N.C.—Harris v. Seaboard Air Line 
Ry. Co.. 130 S.E. 319, 190 N.C. 480, 
49 A.LR. 1452. 

Ohio.—Capital Loan & Savings Co. 
V. Baltimore & O. R. Co., 184 N.E. 
862, 44 Ohio App. 261. 

44. Ga.—Ellis Motor Co. v. Hancock, 
145 S.E. 518, 38 Ga.App. 788. 

Tenn.—First Nat. Bank v. Union Ry. 

Co., 284 S.W. 363, 163 Tenn. 386. 

4&. Tex.—Irby v. Andrews, Civ.App., 
211 S.W. 290. 

46. U.S.—Harwood v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, C.C.A.Conn., 32 F.2d 680, re¬ 
versing, D.C., 26 F.2d 116, and cer¬ 
tiorari granted U. S. Shipping 
Board Merchant Fleet Corporation 
V. Harwood, 60 S.Ct. 37, 280 U.S. 
544, 74 L.Ed. 604, affirmed 50 S.Ct. 
372, 281 U.S. 619, 74 L.Ed. 1011. 
La.—Witt V. Peyton-Courtney Co., 83 
So. 827, 146 La. 553. 

Or.—Glaser v. Haskin, 272 P. 890, 
127 Or. 623. 

Torma modlflod 

Where contract of settlement be¬ 
tween sellC'r and buyer provided that 
seller would take a new note for bal¬ 
ance due, it was competent for the 
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parties, after the contract had been 
otherwise carried out, to agree that 
the seller should keep the old note, 
and that a new one need not be giv¬ 
en.—Glaser v. Haskin, supra. 

Effect of modification 
Parlies to contract of settlement, 
by modifying part remaining execu¬ 
tory did not affect release as to past 
transactions contained in contract.— 
Harwood v. U. S. Shipping Board 
Emergency Fleet Corporation, C.C.A. 
Conn., 32 F.2d 680, reversing, D.C., 
26 F.2d 116, and certiorari granted 
U. S. Shipping Board Merchant Fleet 
Corporation v. Harwood, 50 S.Ct. 37, 
280 U.S. 544. 74 L.Ed. 604, affirmed 50 
S.Ct. 372, 281 U.S. 519, 74 L.Ed. 1011. 
Battlement held not modified 

Conditional seller’s oral agreement 
to clean piano, independent of, and 
not connected with, written agree¬ 
ment settling dispute, was held not 
to modify such agreement.—Schmol- 
ler & Muellor Piano Co. v. Smith, 215 
N.W. 628, 204 Iowa 661. 

47. Or.—Glaser v. Haskin, 272 P. 
890, 127 Or. 623. 

48. Ark.—Drainage Dist. No. 6 of 
Lonoke County v. Kochtltzky, 226 
B.W. 172, 146 Ark. 495. 

Cal.—Thompson v. Municipal Bond 
Co., App., 73 P.2d 274. 

12 C.J. p 844 note 68. 

49. Cal.—Thompson t. Municipal 
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an intention to rely on the compromise agreement 
constitutes an abandonment.50 Thus, if plaintiff 
notwithstanding the compromise sues on the orig¬ 
inal cause of action, he thereby repudiates the com¬ 
promise agreement and destroys its consideration 
and cannot thereafter recover on it;5i and, where 
plaintiff seeks to recover on the original claim, de¬ 
fendant must either accept the rescission in toto 
or reject it.52 So a suit by the executor of a judg¬ 
ment debtor to obtain a refund of the money paid 
under a compromise approved by the court is a 
repudiation of the agreement, and the creditor’s 
receiver then has the right likewise to repudiate- 
it.53 Where one of the parties to a compromise 
agreement has in a friendly interview recognized 
the right to rescind, his recognition of such right 
will not lose its evidentiary force by the fact that 
he afterward takes offense at the acts of the oth¬ 
er but the institution of an action for deceit 
inducing plaintiff to execute a compromise agree¬ 
ment does not constitute an abandonment of the 

agreemcnt.55 

Consent to termination by one of several parties. 


Where there are several parties to an agreement of 
compromise, consent to a termination of it by one 
does not defeat performance as to the other.®® 

§ 30. Impeachment and Setting Aside 

While a court of equity has power to set aside a com¬ 
promise agreement, such agreement cannot be repudiated 
by either party or set aside In the absence of fraud or 
other circumstances affecting its validity. Only parties 
to the agreement can impeach it. Relief may consist 
In setting aside the agreement, holding it void pro tanto, 
or surcharging it, according to the circumstances; but It 
will not be set aside where the rights of the parties may 
be protected by a reformation. 

Since, as heretofore stated supra § 23, the courts 
favor the compromise and settlement of disputed 
claims, and it is presumed that the parties making 
them have consulted their own interests,®*^ they are 
not lightly to be interfered with.®* Hence, in the 
absence of fraud, mistake, or other circumstances 
going to the validity of the agreement, as discussed 
infra §§ 31-39, a settlement voluntarily entered in¬ 
to cannot be repudiated by either party or set aside 
by the court ;®J> nor will a settlement be opened 
merely to inquire into the equities between the par- 


Bond Co.. App.. 73 P.L’d 374—Jones 

V. Noble, 39 P.2d 48G. 3 Cal.App. 
2d 316. 

Acceptance of return of consideration 

Where, after s»‘ttlemont of a judg¬ 
ment with plaintiff’s attorney, the 
attorney sent a check for the amount 
received to defendant, because his 
client would not settle for such 
amount, a certification of the check 
by defendant constituted an accept¬ 
ance of the return of the considera¬ 
tion and a rescission.- The Syden¬ 
ham Corp. V. Carpenter, 167 N.T.S. 

248. 

Refneal to comply with agreement 

Rescission of agreement by con¬ 
sent is implied by refusal to comply 
with agreement in which other par¬ 
ty acquiesced.—Jones v. Noble, 39 

P.2d 486, 3 Cal.App.2d 316. 
sa Cal.—Thompson v. Municipal 

Bond Co., App., 73 P.2d 274. 

Ky.—Robln.son v. O'Brien, 58 S.W. 

«20. 199 Ky. 270, 22 Ky.L. 769. 

Bl. Cal.—Thompson v. Municipal 

Bond Co., App., 73 P.2d 274. 
Mich.—Speath v. Merchants’ Bife 
In.s. Co.. 222 N.W. 88, 245 Mich. 
100 . 

Tex.—Webb v. Houston, etc., R. Co., 
Ill S.W. 171, 61 Tex.Civ.App. 230. 
52. Iowa.—Miller v. Nesbitt, 212 N. 

W. 733, 204 Iowa 771. 

BA S.C.—Waring v. Johnson, 159 S. 

E. 829, 161 S.C. 622. 

BA Mich.—Minor v. Bewick, 22 N. 
W. 12, 55 Mich. 491. 

8B. Cal.—Thompson v. Municipal 
Bond Co., App.. 73 P.2d 274. 


56. N.T. — 0’Shaughnes.sy v. O’- 
Shaughnessy, 97 N T.S. 1126. 

57. Ala.—Neuberger v. Preferred 
Acc. Ins. Co., 89 So. 90, 92, 18 Ala. 
App. 72, <‘i(ing Corpus Juris. 

Mich.—Booth Fisheries Co. v. Al¬ 
pena Cir. Judge, 136 N.W. 1063, 
170 Mich. 611. 

58. U.S —Graham v. J. D. Spreckels 
& Bro.s. Cci., Or., 248 F. 66, 160 C. 
C.A. 206, certiorari denied 38 S Ct. 
427, 247 U.S. 507, 62 U.Ed. 1241. 

Ala.—Neuberger v. Preferred Acc. 
Ins. Co.. 89 So. 90, 92. 18 Ala.App. 
72, citing Corpus Juris. 

Idaho.—Nelson v Kngbaum, 226 P. 
169, 170, 38 Idaho 716, citing Cor¬ 
pus Juris. 

Ky.—Kentucky Joint Stock Land 
Bank of Lexington v. Yales, 87 S. 
W.2d 931, 261 Ky. 441. 

Wyo.—Hill V. Breeden, 79 P.2d 482. 

12 C.J. p 345 note 66. 

Family settlements will not be set 
aside except for \ery strong and 
cogent reasons. 

Ark.—Hoi Iowa v. Buck, 296 S.W. 74, 
174 Ark. 497. 

Miss.—Carhart v. Aldridge, 109 So. 
700, 144 Mi.ss. 178 

Mo.—Adamack v. Herman, App., 33 S. 
W.2d 136. 

59. U.S.—Painter v. Penn Mut. Life 
Ins. Co., D.C.Fla., 6 F.2d 1005. 

Ariz.—Sturges v. Bennett, 56 P.2d 
1038, 47 Ariz. 470—Phillips v. Mus- 
grave, 206 P. 164. 23 Ariz. 591. 
Cal.—Lamb v. Herndon, 275 P. 503, 
97 Cal.App. 193—Russell v. Riley 
& Peterson, 266 P. 667, 82 Cal.App. 
728. 


Idaho.—Nelson v. Krigbaum, 226 P. 
169, 38 Idaho 716. 

Ill.—Madison Coal Co. v. Caveglia, 
122 Ill.App. 416. 

Iowa.—Commercial State Bank of 
Britt V. Beers, 202 N.W. 757, 199 
Iowa 864—Logsdon v. Moffltt, 169 
N.W. 182. 

Kan.—Massey-Harris Co. v. Horn, 
294 P. 666. 132 Kan. 206—Lewis v. 
Kimball, 173 P. 279. 103 Kan. 173. 
Ky.—Posey v. Lambert-Grisham 
Hardware Co., 247 S.W. 30, 197 Ky. 
373. 

La.—Beck v. Conti ncmtal Casualty 
Co., App., 146 So. 810—Zibllich v. 
Rittenberg, 139 So. 309, 18 La.App. 
628—Hedges v. Scott & Salter, 8 
La.App. 569—Heed v. Holderith, 3 
La.App. 378. 

Me.—Borden v. Sandy River & R. L. 

Co.. 86 A. 242, 110 Me. 327. 

Mich. — Collins v. Searight-Downs 
Mfg. Co., 222 N.W. 84, 246 Mich. 41 
—Gregory v. McNitt, 219 N.W. 
710, 242 Mich. 506—Loud v. Fed¬ 
eral Ins. Co., 161 N.W. 928, 196 
Mich. 60, rehearing denied 168 N. 
W. 124, 196 Mich. 60. 

Miss.—Hogue V. Armstrong, 132 So. 
446, 159 Miss. 875. 

Mo.—Allen V. Fewel. 87 S.W.2d 142, 
337 Mo. 955. 

Mont.—Johnson v. Opheim, 214 P. 
951, 67 Mont. 126. 

Okl.—Anderson v. Scanlon, 60 P.2d 
616. 174 Okl. 419. 

Or.—Gorsline v. Gore, 176 P. 608, 90 
Or. 389. 

Pa.—Berg v. Cypher, 189 A. 844, 291 
Pa. 276. 
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or because one of the parties has become dis- 
satisfied.^^ However, a court of equity has power 
to set aside or to correct such agreements on prop¬ 
er averments but the court cannot make agree¬ 
ments for the parties or substitute one agreement 
for another,®* nor will it give relief where it would 
not be in accordance with equity or good con¬ 
science.®® Where on a settlement the amount found 
due to one of the parties is credited on a note owed 
by him, the settlement may be opened or corrected 
for fraud or mistake as against sureties on the note, 
notwithstanding the principal is dead or insolvent.®® 

A stipulation for settlement of a pending action, 
although in the nature of a contract, may be dealt 
with summarily by the court, which has power to 
relieve the parties therefrom so long as they may 
be restored to the same condition in which they 
would have been had no agreement been made,®® 
although it has been held in the same jurisdiction 
that the court in which such a stipulation is entered 
had no power to set it aside, such relief being avail¬ 
able only by an action in a court of equitable juris¬ 
diction.®^ On the other hand, it has been held that 
the court in which an action is pending may not, 
on notice, summarily determine the validity of a 
compromise of the cause of action, but such matter 
should be tried and determined the same as any oth¬ 
er defense presented.®* An agreement under seal 


and acknowledged, not made in a pending action, 
although with a view to proceedings about to be 
brought, cannot, under the general power of courts 
to relieve from stipulations, be set aside without 
a hearing or trial regularly conducted.®® 

Persons entitled to question validity. Only par¬ 
ties to the settlement may sue to avoid it stran¬ 
gers to the agreement have no standing in court 
to impeach its validity.^i 

Nature of relief. The court will not set aside a 
compromise agreement where the rights of the par¬ 
ties may be protected fully by reformation.^* 
Where error or mistake only is shown, the com¬ 
promise will not be opened as in the case of a show¬ 
ing of fraud, but the party alleging error or mis¬ 
take in the account will be permitted to surcharge 
and falsify it;*^* but, where a compromise and set¬ 
tlement of unliquidated demands is effected, and one 
party is acting under a material mistake of fact, 
and the other party knows of such mistake and 
keeps silent, the party misled is entitled to have 
the settlement set aside and the whole controversy 
opened, and in such a case the settlement cannot 
be merely surcharged and then enforced.*^® Where 
an item or items for which no fair consideration 
in fact exists have been included in the settlement 
by mutual mistake or imposition through fraud, 
the settlement may be held void pro tanto where 


Wis.—Pierce v. Wright, 176 N.W. 540, 

170 Wla. 606. 

Wyo.—Hill V. Breeden, 79 P.Sd 482. 

Bafora oou^ of aqulty will aat 
aalda oontraota of oattlamant It must 
appear affirmatively that complain¬ 
ant has been circumvented by vitiat¬ 
ing fraud or other circumatanoea dla- 
closing that aettlement waa unfair 
and Ineaultable to such extent aa to 
amount to fraud.—^Logadon v. Mof- 
fltt, Iowa, 1B9 N.W. 182. 

Wbaxa partlaa ara daollag* at arm’s 
laagth. in compromising a dispute, 
they are bound by the compromise, 
in absence of showing of fraud, coer¬ 
cion, or miatake.—Hogue v. Arm¬ 
strong, 182 So. 446. 160 Mias. 876. 

Wbara thara waa diapnta aa to 
wliatliar daad abaoluta waa lataadad 
aa mortgaga, grantor cannot by 
signing new contract executed to ad¬ 
just matters, accept the terme there¬ 
of, and at same time repudiate It by 
giving notice that he would inalst on 
the right of redemption.—Murphy v. 
Booker. 214 S.W. 68. 189 Ark. 469. 
Motlva of aatarlag iato oompzomlaa 

If the compromise and settlement 
of a previous action was not ob¬ 
tained by fraud, the motive of de¬ 
fendant in agreeing to It is immate¬ 
rial. so that it is no defense to recov¬ 
er on the compromise agreement that 


defendant entered into it merely be¬ 
cause he could not sell his property 
while the previous suit was pending. 
—Phillips V. Musgrave. 206 P. 164, 
23 Aria. 691. 

60l Mich.—Jennison v. Stone, 83 
Mich. 99. 

Tenn.—^Lewis v. Cooper, Cooke 467. 

01. Ala.—Neuberger v. Preferred 
Acc. Ins. Co.. 89 So. 90. 92. 18 Ala. 
App. 72. citing CPorpns Juris. 

Neb.—In re Shicrman's Bstate, 261 
N.W. 3 55, 168, 129 Neb. 230. citing 
Corpus Juris. 

12 C.J. p 846 note 68. 

6Sk Mich.—Booth Fisheries Co. v. 
Alpena Clr. Judge. 186 N.W. 1068, 
170 Mich. 631. 

N.T.—^Equitable Trust Co. of New 
York V. Macljaire. 186 N.Y.8. 1022, 
77 Misc. 118. 

12 C.J. p 845 note 69. 

0B. N.Y.—^People v. Raquette Falls 
Land Co.. 149 N.Y.S. 161, 168 App. 
Div. 774. 

0ib U.S.—Escanalia Traction Co. v. 
Bums, Mich., 267 F. 898. 3 69 CC. 
A. 48. 

D.C.—Stevens v. Gordon. 48 App.D. 
C. 604. 

06. Ky.—Lee v. Reed. 4 Dana 109. 
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08. N Y.—^La Salle Extension ITnJ- 
versity v. Parella, 294 N.Y.S. 146, 
162 Misc. 220. 

07. N.Y.—Equitable Trust Co. of 
New York v. MacLaire, 135 N.Y.S. 
1022. 77 Misc. 116. 

6& N.D.—^Lilly V. Haynes Co-op. 
Coal Mining Co.. 188 N.W. 38, 48 
N.D. 937. 

06. N.Y.—In re Waters, 171 N.Y.S. 
897, 183 App.Div. 840. 

TO. Mich.—S. C. Hall Immber Co. v. 
GuHtln, 20 N.W. 616, 64 Mich. 624. 

Bsoeivsr 

Settlements between a debtor and 
a creditor, made in good faith and 
in accordance with the terms of their 
contracts, cannot be set aside by a 
receiver of one of them.—Calkins v. 
Green. 89 N.W. 687, 180 Mich. 67. 

71. La.—^Edison Electric Co. v. New 
Orleans. 68 Bo. 612, 180 La. 693. 

78. N.T.—^Davy v. Davy, 90 N.Y.S. 
242. 98 App.Div. 630. 

78L Ala.—Burks v. Parker, 68 So. 
271, 192 Ala. 260. 

74. U.S.—^Armour v. Renaker, Ky., 
202 F. 901, 121 C.C.A. 269. affirm¬ 
ing, C.C. 191 F. 48. 

Wls.—Melnooke v. Sweet, 81 N.W. 
986, 106 Wis. 21. 
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the issue is properly presented for adjudication.^® 

Partial rescission. If a party seeks to avoid the 
compromise agreement, he must avoid the whole 
contract; he will not be allowed to rescind so much 
of the agreement as militates against his interest 
and retain the benefit of that portion which inures 
to his benefit or profit.*^® This rule merely states 
in other language the princijile discussed infra § 41 
b (1), that a party to a compromise agreement must 
return whatever he has received thereunder, as a 
condition of obtaining relief therefrom. 

§ 31. - Grounds in General 

A compromise may be impeached for causes sufficient 
to invalidate a contract; otherwise not. 

Agreements of compromise may be impeached for 
any cause sufficient to invalidate a contract.'^'^ 
However, a compromise cannot be impeached or set 
aside merely because it was improvident,'^® or be¬ 
cause it is subsequently discovered that the better 
right was in one of the parties,*^® or because of bad 
faith, negligence, and indifference on the part of 
one of the parties, where the other party is without 
fault and is not comjilaining, but is insisting that it 
be maintained and executednor will a contempo¬ 
raneous mental reservation or subsequent change of 
mind as to the adequacy of the bargain destroy a 
settlement formally entered into.®l 

A settlement of a claim for personal injury will 


not be annulled because the subsequent recovery of 
the injured person was not so rapid as he had ex¬ 
pected. Newly discovered evidence is not ground 
for attacking a settlement in the absence of fraud 
or concealment by the other party thereto.®® 

§ 32. - Incapacity of Parties 

A compromise may be set aside where one of the 
parties was so incompetent by reason of intoxication or 
otherwise as to be incapable of understanding the nature 
and consequences of his act; but not for mere mental 
or physical weakness, unaccompanied by fraud or mis¬ 
representation. 

A compromise entered into by a party who was 
at the time mentally incompetent may be set aside 
if at the time he had no understanding of the na¬ 
ture and consequences of his act,®^ unless it is rati¬ 
fied by him on his restoration to reason,®® but the 
mere ignorance of a party does not invalidate his 
contract in the absence of fraud.®® Mere mental 
or physical weakness is not of itself sufficient 
ground for opening and setting aside a compro¬ 
mise of a bona fide dispute, if the promisor under¬ 
stood the nature of his acts, and no fraud or op¬ 
pression is shown ;®'^ nor will a compromise be 
set aside merely because plaintiff was grief stricken 
and unnerved at the time of entering into the agree¬ 
ment.®® Mental weakness, although not amounting 
to actual incapacity, on the one hand, coupled with 
misrepresentations on the other hand, may consti¬ 
tute a ground for setting aside a compromise,®® 


75. Or.—Thayer v. Buchanan, 79 P. 
343, 46 Or. 106. 

76. T.7.S.—Andrews V. Connolly, C.C\ 
Colo.. 145 F. 43. 

N.Y.—Hir.sh v. Blair, 176 N.Y.S. 545, 
188 AppDiv. 119. 

N.D.—Swan v. Great Northern Ky. 
Co.. 168 N.W. 657, 40 N.D. 258, L. 
R.A.1918F 1063. 

12 C.J. p 346 note 80. 

77. Ala.—Cleere v. Cl cere, 3 So. 107, 
82 Ala. 681, 60 Am.R. 750. 

12 C.J. p 346 note 81. 

Insuttoient ffrounds 

(1) Where defendants in open 
court ai^reed to settle action.^ for 
specified sum and to pay material¬ 
man’s bill of unspecified sum. a sub¬ 
sequent dispute between defendants 
and matenialman as to amount of bill 
did not Justify setting aside settle¬ 
ment.—^Di RafFaele v. Gerkhardt, 216 
N.Y.S. 258, 217 App.Div. 186, dis¬ 
missed 169 N.E. 685. 246 N.Y. 646. 

(2) Where defendant paid into 
court under a compromise, flfty-flve 
dollars and costs of a suit, plaintiff 
cannot have compromise set aside 
for failure of clerk of court to In¬ 
clude in bill of costs what was due 
plaintiff for a witness ticket where 
he refused to accept the same.—^Mc- 


Aulcy V. Sloan. 91 S.E. 701, 173 N.C. 
80. 

(3) Inexperience of complaining 
parlies to settlement agreement will 
not invalidate it, where they sought 
and understood agreement when it 
was made.—Berg v. Cypher, 139 A. 
844, 291 Pa. 276. 

78. Wis.—^Kessler v. Leinss, 176 N. 
W. 236, 170 Wis. 583. 

79. Pa.—Zentmyer v. Zentmyer, 69 
Pa Super. 496. 

Sustalnshle right 

Generally, compromise may not be 
upset by later proof that under it a 
party surrendered rights that the 
law would have sustained.—Cloister 
Printing Corporation v. U. S., D.C.N. 
y., 23 F.Supp. 336. 

80. Kan.—Barton v. Butler County 
Oil Co., 211 P. 608, 112 Kan. 436. 

81. N.Y.—In re Crowe’s Estate, 249 
N.Y.S. 114, 139 Misc. 648. 

82. Me.—Borden v. Sandy River & 
R. L.. R. Co., 86 A. 242, 110 Me. 
327. 

83. Iowa.—Commercial State Bank 
of Britt V. Beers, 202 N.W. 757, 
199 Iowa 864. 

84. Okl.—Prather v. Butler, 70 P.2d 
106, 180 Okl. 462. 
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Tex.—Smith v. Atrhi.son. T. & S. F. 
Ry. Co., Com.App., 232 S.W. 290, 
reversing. Clv.App., 190 S.W. 761. 

12 C.J. p 346 note 82. 

Bepndlstioa by guardian of insane 
person 

In guardian’s action to recover 
from incompetent’s former employer 
amount of money which incompetent 
voluntarily delivered to employer on 
theory that incompetent had unlaw¬ 
fully taken such money from em¬ 
ployer. guardian was . not bound by 
admission or statements of settle¬ 
ment made by Incompetent if at 
such time incompetent was in fact 
insane.—Davidson v. Piper, 265 N. 
W. 107, 221 Iowa 171. 

85. Cal. — San Francisco Credit 
Clearing-House v. MacDonald, 122 
P. 964, 18 Cal.App. 212. 

86. Ky.—Mltchell v. Long, 6 Lltt. 
71. 

Ohio.—Mosby v. Cleveland St. R. Co., 
16 Ohio Clr.Ct. 601, 8 Ohio Cir.Dec. 
376. 

87. Cal.—Dickie v. Steiger, 88 P. 
814, 4 Cal.App. 622. 

12 C.J. p 346 note 86. 

88. La.—Daley v. New Orleans R., 
etc.. Co.. 62 So. 908, 133 La. 270. 

89. Ind.—McLean v. U. S. Equitable 
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and if the settlement is grossly and shockingly un¬ 
equal, more especially where one of the parties is 
ignorant and greatly lacking mentally, it will be set 
aside.®® Thus, a contract of compromise with a 
person at the time under the influence of opiates, 
and for an inadequate consideration, furnishes 
strong evidence of fraud;®! so a party may show, 
in order to defeat a settlement made by him, that 
at the time he was incapable of contracting intelli¬ 
gently by reason of intoxication.®^ However, if the 
party fully understood the nature and import of the 
transaction, and is otherwise competent to contract, 
intoxication affords no ground for avoiding the 
compromise.®® 

§ 33. - Duress and Undue Influence 

a. Duress 

b. Undue influence 

a. Duress 

Relief may be had from a compromise procured by 
duress; but the acts claimed to constitute duress must 
be reasonably adequate to overcome the will of the party 
seeking relief. 

A party induced to enter into an agreement of 
compromise and settlement by duress is entitled to 
relief therefrom.®^ To establish dures.s, however, 
the evidence must show facts reasonably adequate 


to overcome the will of the party making the com¬ 
promise.®® The mere fact that plaintiff was under 
arrest at the time the compromise was entered in¬ 
to,®® or that he paid a greater sum than was done,®*^ 
or that he entered into the contract reluctantly,®® 
does not constitute duress; nor does the fact that 
the settlement was made in order to avoid the 
trouble and expense of a lawsuit amount to du¬ 
ress,®® since that is ordinarily the purpose of a set¬ 
tlement.! So, the mere seizure of another’s prop¬ 
erty by legal process on an honest claim does not 
constitute duress so as to invalidate a compromise 
settlement;® but a settlement of a civil action for 
alienation of affections has been held invalid for 
duress, where defendant executed it after being in¬ 
formed that the state's attorney would prosecute 
him if complaint was made, and that this would be 
done unless the civil action was settled.® 

b. Undue Influence 

Relief may be had from a compromise obtained by 
undue influence or unconscionable advantage taken of 
one party by the other, if sufficient to overcome the will 
power of the party seeking relief. 

Where it appears that a party to a compromise 
was ignorant and liable to imposition, acted without 
legal advice, and was unduly influenced to make 
such compromise to his disadvantage, this may con- 


L. Assur. Soc., 100 Ind. 127, 50 Am. 
R. 779. 

Ky.—New York L. Ins. Co. v. Van 
Meter, 121 S.W. 438. 137 Ky. 4, 136 
Am.S.R. 282. 

90* La.—Davenport v, F. B. Dubach 
Lumber Co.. 36 So. 812, 112 La. 
943. 

Mich.—Blampey v. Pike, 119 N.W. 
576. 156 Mich. 384. 

91* La.—Davenport v. F. B. Dubach 
Lumber Co., 36 So. 812, 112 La. 
943. 

92. Tenn.—LanR v. Ingalls Zinc Co., 
Ch., 49 S.W. 288. 

12 C.J. p 346 note 90. 

93L Wis.—Burnham v. Burnham. 97 
N.W. 176, 119 Wis. 609, 100 Am.S. 
R. 895. 

12 C.J. p 346 note 91. 

94. U.S.—Hazelhurst Oil Mill & 
Fertilizer Co. v. U. S.. Ct.Cl., 42 P. 
2d 331. 

Idaho.—Blaine County Nat. Bank v. 
Timmerman, 245 P. 889, 42 Idaho 
338. 

12 C.J. p 847 note 98. 
nrsat to broaob ooatraot 
Threats of government officials 
that unless settlement was accepted 
by claimant, the United States would 
breach contract with him for pur¬ 
chase of linters constituted duress 
rendering settlement void. Hazel- 
hurst Oil Mill & Fertilizer Co. v. U. 


S., Ct.Cl., 42 P.2d 331—Farmers’ & 
Ginners’ Cotton Oil Co. v. U. S., 76 
Ct.Cl. 294. 

95. U.S.--DU Puy V. U. S., Ct.Cl., 35 
F.2d 990, certiorari denied 50 S.Ct. 
346, 281 U.S. 739, 74 L.Ed. 1153. 

Mo.—Stierman v. Meissner, App., 253 
S.W. 383. 

12 C.J. p 347 note 99. 

To snooessfully defend on the 
ground of duress, it must be shown 
that party benefited forced action on 
injured party.—Du Puy v. U. S., Ct. 
Cl.. 36 F.2d 990, certiorari denied 50 
S.Ct. 346, 281 U.S. 739, 74 L.Ed. 1163. 

Fear of impending peril or llnan^ 
oial injury does not constitute du¬ 
ress.—Bartlett v. Richardson Co., 
161 N.E. 403, 27 Ohio App. 263. 

96. Conn.—McCarthy v. Taniska, 80 
A. 84, 84 Conn. 877. 

97. U.S.--DU Puy v. U. S., Ct.Cl., 85 
F.2d 990, certiorari denied 60 S. 
Ct. 346, 281 U.S. 739, 74 L.Ed. 1163. 

98. U.S.—Du Puy V. U. S., supra— 
Andrews v. Connolly, C.C.Colo., 146 
P. 43. 

Ohio.—Bartlett v. Richardson Co., 
161 N.E. 403, 27 Ohio App. 263. 

99. U.S.—Du Puy V. U. S., Ct.Cl., 
36 F.2d 990, certiorari denied 60 S. 
Ct. 346, 281 U.S. 739, 74 L.Ed. 1153. 

Ky.—Harris, Speakes & Harris v. 
Kreigle, 246 S.W. 866, 197 Ky. 60. 
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Mo.—^Kclsuy V. Kelly, App., 278 S. 
W. 791—Stierman v. Meissner, 
App., 253 S.W. 383. 

Pa.—Irwin v. Weikel, 127 A. 612, 
614, 282 Pa. 259, citing Corpus 

Juris. 

Tex.—t''leburne State Bank v. Ezell, 
Civ.App., 78 S.W.2d 297. 

12 C.J. p 347 note 3. 

The reason for this is that it can 
never constitute duress merely to 
threaten to do what a party has the 
legal right to do. 

Kan.—Kiler v. Wohletz. 101 P. 474, 
79 Kan. 716, L.R.A.1916B H. 

Tex.—Cleburne State Bank v. Ezell, 
Civ.App., 78 S.W.2d 297. 

That vendors threatened purchas¬ 
er with lawsuit if he would not ac¬ 
cept the tendered title and perform 
his contract at the time specified, 
but at the same time stated that he 
need not do so unless they were able 
to convey him a perfect title, does 
not show legal fraud or duress.— 
Schmidt V. Martin, 251 S.W. 999, 199 
Ky. 782. 

1. U.S.—Du Puy V. U. S.. Ct.Cl., 35 
F.2d 990, certiorari denied 50 S.Ct. 
346, 281 U.S. 739, 74 L.Ed. 1153. 

2. Mo.—Rogers v. Nee, App., 186 S. 
W. 566. 

a S.D.—Cochrane v. Nelson, 189 N. 
W. 700, 45 S.D. 609. 
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stitiite ground for setting aside the contract;^ but 
undue influence to avoid a compromise or family 
agreement must be such as amounts to overpersua¬ 
sion, coercion, or force, destroying the will power 
mere suspicion arising from opportunity is insuffi¬ 
cient to establish undue influence.® A settlement 
will not be invalidated merely because made in the 
absence of the attorneys of one of the parties.^ 

In determining whether unconscionable advan¬ 
tage was taken of one party by the other in the ne¬ 
gotiation of a compromise between them, the ques¬ 
tion must be considered not in the light of subse¬ 
quent events, but of the circumstances existing at 
the time of the negotiation and execution of the 
contract, and if it appears in view of these circum¬ 
stances that no advantage was taken the contract 
will not be set aside,® even though brought about 
by the use of influence, provided such influence was 
not for the benefit of the party exerting it.® 

§ 34. - Necessitous Circumstances 

A compromise has been hefd not binding on a party 
induced to make it because of his necessitous circum¬ 
stances, although it has also been held that a compromise 
so made will not ordinarily be set aside. Settlements for 
personal Injuries made with needy persons without the 
aid of counsel are closely scrutinized. 


Although it has been held that a party is not 
bound by a compromise and settlement entered into 
because of his necessitous circumstances and to 
avoid further expense and litigation,^® and that set¬ 
tlements for personal injuries, made with needy per¬ 
sons without aid of counsel, should be closely scru¬ 
tinized,it has also been held that a compromise 
agreement will not, ordinarily, be set aside merely 
on the ground that a party was induced to enter in¬ 
to it on account of his necessitous circumstances and 
the pressure of pecuniary difficulty.^® 

§ 35. - Fraud 

a. In general 

b. Character of representations and re¬ 

liance thereon 

c. Concealment of facts 

a. In General 

A compromise and settlement may be Impeached for 
fraud or false and fraudulent representations unless the 
party complaining had knowledge of the facts. The com¬ 
promise is voidable only, and not void. 

An agreement of compromise, as is the case with 
other contracts, is invalid and subject to impeach¬ 
ment if procured by fraud^® or by false and fraud- 


4. Iowa.—Whitcomb v. Collier, 110 
N.W. 836, 133 Iowa 303. 

12 C.J. p 346 note 93. I 

5. U.S.—Bunel v. O’Day, C.C.Mo.. i 
125 F. 303. 

Wla.—Bishop v. Bishop. 176 N.W. 
776, 171 Wis. 172. 

Facts held not to show imdae in- 
flnenoe 

Wis.—Bishop V. Bishop, supra. 

6. Iowa.—Slauf^hter v. McMuniKal, 
116 N.W. 726, 138 Iowa 643. 

7. Wis.—Bishop V. Bishop, 176 N.W. 
776. 171 Wis. 172. 

Settlement between brothers pend¬ 
ing litigation involving validity of 
deed, by which one conveyed to the 
other all his interest in his father’s 
estate was not void because made in 
the absence of the attorneys of one 
who gave the deed and Anally agreed 
to lake six thousand dollars for 
twelve thousand dollars interest in 
estate which was conveyed by the 
deed.—Bishop v. Bishop, supra. 

8- Cal.—Colton v. Stanford, 23 P. 

16. 82 Cal. 351, 16 Am.S.R. 137. 

Ga.—Wood V. Isom, 68 Ga. 417. 

9» N.D.—Ingwaldson v. Skrivseth, 
75 N.W. 772. 7 N.D. 388. 

10. Wash.—Carpenter v. Gooley, 28 
P.2d 264. 176 Wash. 67. 

11» Iowa. —• Owens v. Norwood 
White Coal Co., 138 N.W. 483, 167 
Iowa 389. 

Ky.—Brambell v. Cincinnati, F, & S. 

16 C.J.S.-48 


E. R, Co.. 116 S.W. 742, 132 Ky. 
647, 

18. U.S.—French v. Shoemaker, Va., 
14 Wall. 314. 20 L.Ed. 852. 

12 C.J. p 348 note 6. 

13. U.S.—Porto Rico Citrus Fruit 
Co. v. Kohn, C.C.A.Porto Rico, 20 

F. 2d 705—Duhrig Collieries Co. v. 
Interstate Coal & Dock Co., D.C.N. 
T., 281 F. 265. 

Ala.—O'Rear v. Sutton, 112 So. 159, 
215 Ala. 630. 

Arlz.—Phillips V. Musgrave, 206 P. 
164, 23 Aiiz. 591. 

Cal.—Rosemead Co. v. Shipley Co., 
278 P. 1038. 207 Cal. 414. 

Ga.—Collins v. Coilins, 140 S.E. 601. 
165 Ga. 198. 

Idaho.—Deaper v. Vaught, 264 P. 
386, 387. 4 5 Idaho 687. citing Cor¬ 
pus Juris —Blaine County Nat. 
Bank v. Timmerman, 245 P. 389, 
42 Idaho 338. 

Iowa. — Owens v. Norwood-White 
Coal Co.. 174 N.W. 851. 188 Iowa 
1092—McCord v. Mitchell, 166 N. 
W. 453, 182 Iowa 196—Seymour v. 
Chicago & N. W. Ry. Co., 164 N. 
W. 362, 181 Iowa 218—Hill v. Vlc- 
tora, 161 N.W. 72, 180 Iowa 417. 
Ky.—Interstate Coal Co. v. Trivett, 
160 S.W. 728, 155 Ky. 825. 

La.—Reed v. Holderith. 8 La.App. 
378. 

Mich.—Michigan Trust Co. v. Flana¬ 
gan, 254 N.W. 194, 266 Mich. 627. 
1 N.D.—Swan v. Great Northern Ry. 
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Co., 168 N.W. 657, 40 N.D. 258, L. 
R.A.1918F 1063. 

Okl.—Contes V. First Nat. Bank & 
Trust Co. of Oklahoma City, 56 P. 
2d 441, 445, 176 Okl. 322, citing 

Corpus Juris. 

Or.—In re Union Savings & Loan 
Ass’n, 66 r.2d 997, 156 Or. 119. 

Tex.—Ford v. Glaze, Civ.App., 60 S. 
W.2d 898. 

Wash.—Abslag v. Bock, 246 P. 800, 
139 Wash. 198. 

12 C.J. p 348 note 9. 

"While it 18 and should always 
be the policy of the courts to en¬ 
courage the amicable settlement of 
all controversies, it is even more a 
matter of good policy and good 
morals to stamp the law’s disapprov¬ 
al upon settlements which bear the 
taint of fraud and undue advantage." 
—Kelly V. Chicago, R. I. & P. Ry. 
Co., 114 N.W. 536, 639, 138 Iowa 273. 

▼erj basis for the enforcement of 
a contract, compromising a disputed 
claim, is that the parties should 
have acted in good faith, and that 
the transaction should be fair.— 
Stale V. Funk, 209 P. 113, 106 Or. 
134, 25 A.L.R. 626. 

Family agreement must be Impar¬ 
tial and free from fraud or decep¬ 
tion.—Wolf V. Uhlemann, 166 N.B. 
334, 325 Ill. 165. 

Aote held not to constitute fraud 

Cal.—Gill V. Southern Pac. Co., 161 
P. 1153, 174 Cal. 84. 
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ulent representations.^^ It is obvious that there 
can be no fraud where the agreement is entered in¬ 
to with knowledge of the facts.^® In determining 
the existence of fraud or coercion, the acumen of 
the party seeking to avoid a compromise is an im¬ 
portant consideration.^® Settlement of claims for 
personal injuries made while claimants are in such 
a condition of physical and mental disability that 
they may not appreciate the extent of their injuries, 
or know the proper compensation that they ought 
to receive, will be scrutinized carefully by the 
courts.i"^ A previous fraud which is well known 
and understood by the party entering into the com¬ 
promise agreement is not a ground for avoiding 
it,^® even though he did not know the extent of the 
fraud.i® The fact that, by inadvertence, the sign¬ 
er’s attorney failed to make an offer of compromise 
speak all previous oral agreements does not vitiate 
it on the ground of fraud nor will the alloca¬ 
tion among persons injured of a lump sum settle¬ 
ment according to their own desires be set aside as 
fraudulent, because the amounts allocated to the 
different claimants are apparently disproportionate 
to the actual injuries, unless the disproportion is so 


gross as to shock the conscience of a court of eq¬ 
uity. 2 ^ Where a contract for the sale of realty was 
valid and never set aside, false representations, sub¬ 
sequently made in securing a settlement, to induce 
one of the parties to comply with the terms of the 
original contract, cannot be considered as releasing 
either party from such original contract .22 A com¬ 
promise agreement procured by fraud is voidable 
only, and not void.23 

b. Character of Representations and Reliance 
Thereon 

To avoid the compromlee the representatlone muit 
be falae ae to material mattere and ordinarily not mere 
promiees or matters of opinion. It must appear that they 
were made to induce the compromise, and that the com¬ 
plaining party had a right to, and did rely on them to 
his injury. Generally, the person making the statements 
must know of their falsity, although it has been held 
that false representations innocently made may avoid 
the compromise. Misrepresentation as to matters of law 
may, under some circumstances, avoid a compromise. 

To constitute fraud which will vitiate a compro¬ 
mise a ground of impeachment, it must appear that 
the representations were false^^ as to a material 


III.—Coyne v. Avery, 91 Ill.App. 347, 
affirmed B9 N.E. 788, 189 Ill. 378. 
Iowa.—Hill V. Vlctora, 161 N.W. 72, 
180 Iowa 417. 

N.M.—Wooley v. Shell Petroleum 
Corporation, 46 P.2d 927, 39 N.M. 
256. 

14. Ark.—Walden v. Kirkland, 200 
S.W. 1037, 132 Ark. 617. 

Idaho.—Leaper v. Vaught, 264 P. 
386. 387, 46 Idaho 687. citing Cor- 
pne J’nrie. 

Ill.—Engelbrecht v. Engelbrecht, 153 
N.E. 827, 323 Ill. 208. 

Iowa.—Andrew v. Baird, 265 N.W. 
170, 221 Iowa 83—Baker v. Bockel- 
man. 225 N.W. 411, 208 Iowa 254. 
Ky.—Turner Elkhorn Coal Co. v. 

Smith. 39 S.W.2d 649, 239 Ky. 428. 
La.—Three Rivers Oil Co. v. Lau¬ 
rence, 96 So. 652, 163 La. 224. 
Mass.—Scott V. Bevilacqua, 116 N.E. 
563, 226 Mass. 554. 

N.Y.—Pauli V. American Railway 
Express Co., 180 N.Y.S. 649, 110 
Misc. 338. 

Okl.—Coates v. First Nat. Bank & 
Trust Co. of Oklahoma City, 65 P. 
2d 441, 445. 176 Okl. 322, citing 
Oorpiu Juris—Chicago. R. 1. & P. 
Ry. Co. V. Rogers, 159 P. 1132, 60 
Okl. 249. 

Tex.—Texas Employers’ Ins. Ass'n v. 
Hardy, Civ.App., 81 S.W.2d 191, 
error dismissed—Ford v. Glaze, 
Civ.App., 60 S.W.2d 898—M. S. 
Kaplan Co. v. Wiley, Civ.App., 38 
S.W.2d 289, error refused. 

Wis.—Carson, Pirle Scott & Co. v. 
Karp, 196 N.W. 702, 182 Wls. 76— 


Kessler v. Leinss, 176 N.W. 236, 
170 Wls. 683. 

12 C.J. p 348 note 10. 

Compromise although between 
members of same family, will be set 
aside where accompanied by misrep¬ 
resentation and abuse of confldence 
by those benefiting therefrom.—En¬ 
gelbrecht V. Engelbrecht, 153 N.E. 
827. 323 Ill. 208. 

16. Iowa.—Andrew v. Baird, 265 N. 

W. 170. 221 Iowa 83. 

Neb.—Marshall v. Rowe, 264 N.W. 
480, 488, 126 Neb. 817, quoting Cor¬ 
pus Juris. 

Tex.—Allen v. Lasseter, Civ.App., 36 
S.W.2d 763, error refused—Owen v. 
A1 Parker Securities Co.. 296 S.W. 
620, 623, Civ.App., citing Corpus 
Juris. 

12 C.J. p 349 note 12. 

Knowledge of attorney 

Settlement for Interest in oil lease 
could not be set aside for fraudulent 
representations, where attorney for 
parties attacking settlement knew 
facts and advised settlement when 
value of interest was in doubt.—Al¬ 
len V. Lasseter, Tex.Civ.App., 35 S. 
W.2d 763, error refused, 
raots insutteient to show knowlsdgs 
Bank examiners’ reports to bank¬ 
ing superintendent estimating bank 
director’s financial worth, made from 
three to seventeen months before 
superintendent was appointed receiv¬ 
er and two years or more before set¬ 
tlement of receiver’s action on direc¬ 
tors' guaranty, was too remote, even 
if otherwise sufficient, to charge re- 
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celver with knowledge of director’s 
financ'ial condition at time of settle¬ 
ment.—Andrew v. Baird, 266 N.W. 
170, 221 Iowa 83. 

16. N.Y.—In re Crowe’s Estate, 249 
N.Y.S. 114, 139 Misc. 648. 

17. N.D.—Gilmore v. Western Elec¬ 
tric Co., 172 N.W. Ill, 42 N.D. 206. 

18. . Iowa.—McCoy v. Quigly, 7 N.W. 
633, 55 Iowa 315. 

N.Y.—^Adams v. Sage, 28 N.Y. 103. 

19. Tex.—Kiha v. Osterritter, Civ. 
App., 61 S.W.2d 858, error refused. 

80. Mich.—Olshovc v. Pere Mar¬ 
quette R. Co., 222 N.W. 771, 246 
Mich. 369. 

91. N.Y.—Kimmerer v. O’Connor, 
272 N.Y.S. 181, 242 App.Div. 645. 

28. Tex.—United Land & Irrigation 
Co. V. Fleming, Com.App., 239 S. 
W. 610, reversing, Civ.App., 226 S. 
W. 843. 

83. Ind.—South Bend, etc.. Gas Co. 

V. Jensen, 106 N.E. 774, 182 Ind. 
657. 

12 C.J. p 349 note 11. 

Xu Kouisiaua, under the civil code, 
a transaction entered into on docu¬ 
ments which are subsequently dis¬ 
covered to be false is null in toto. 
In such a case it is immaterial to in¬ 
quire to what extent those false 
documents may have been the mov¬ 
ing or determining cause of the 
transaction.—Citizens’ Bank v. Den- 
nistoun, 4 La.Ann. 44. 

M. Iowa.—^Andrew v. Baird, 266 N. 

W. 170, 221 Iowa 83. 

N. Y.—Pauli Y. American Railway 
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matter that the maker knew them to be false 
that they were made for the purpose of inducing, 
and did induce, the other party to make the con¬ 
tract that the latter had the right to rely on the 
same;28 and that he relied on them to his injury.29 
It has been held in some cases that a false repre¬ 
sentation of a material fact, if relied on, may war¬ 


§ 35 

rant setting aside a settlement, even though the rep¬ 
resentation was made innocently, without fraudu¬ 
lent intent.30 

Promises and matters of opinion. A representa¬ 
tion that something will be done in the future, or a 
promise to do it, is not such a misrepresentation as 
will avoid a compromise.^! Misrepresentations, in 


Express Co., 180 N.Y.S. 549, 110 
Misc. 330. 

Wls.—Carson, Pirie Scott & Co. v. 

Karp. 195 N.W. 702, 182 Wis. 76. 

12 C.J. p 349 note 14. 

25. Cal.—Levy v. Larson, 215 P. 

918, 61 Cal.App. 75,4. 

Idaho.—Shaw Supply Co. v. Morgan, 
282 P. 492, 48 Idaho 412. 

Ky.—Turner Elkhorn Coal Co. v. 

Smith. 39 S.W.2d 649. 239 Ky. 428. 
Minn.—Smith v. Great Northern Ity. 

Co., 166 N.W. 350. 139 Minn. 343. 
N.J.—Newark Brass Plate & Engrav¬ 
ing Co. V. Citizens’ Nat. Bank. 110 
A. 130, 90 N.J.Eq. 282. 

N.Y.—Lloyd v. R. S. M. Corporation. 
232 N.Y.S. 290, 225 App.TMv. 85. re¬ 
versed on another ground 167 N.E. 
456, 251 N.Y. 318—Pauli v. Amer¬ 
ican Railway Express Co., 180 N. 
Y.S. 549. 110 Misc. 338. 

Tenn.—Chattanooga Ry. & Light Co. 
V. Glaze. 239 S.W. 394, 146 Tenn. 
49. 

VVis.—Bishop V. Bishop, 176 N.W. 

776, 171 Wis. 172. 

12 C.J. p 349 note 15. 

Representation as to solvency 

Where creditor on representations 
of the debtor that he was insolvent 
and incapable of paying his debts in 
full, agrees to a compromise settle¬ 
ment, on discovering that such rep¬ 
resentations of the other party were 
untrue, he may disregard the settle¬ 
ment as being without consideration 
and recover the full amount.—Car- 
son, Pirie Scott & Co. v. Karp, 195 
N.W. 702. 182 Wis. 76. 

Representation that certain claims 
had been paid, if false, invalidates 
a compromise induced thereby.—Tur¬ 
ner Elkhorn Coal Co. v. Smith, 39 S. 
W.2d 649, 239 Ky. 428. 

False representations held material 

(1) Plaintiff was entitled to re¬ 
scind settlement agreement on dis¬ 
covering falsity of defendant’s state¬ 
ment that he was turning over more 
valuable of two cars thereunder.— 
Leaper v. Vaught, 264 P. 386, 45 Ida¬ 
ho 587. 

(2) It would be sufficient cause for 
annulling a settlement between plan¬ 
tation owner and its manager that 
the settlement was induced by the 
manager’s false and fraudulent 
statements respecting the status of 
the accounts between the parties and 
respecting his use of the employer’s 
funds or property.—Three Rivers 
Oil Co. V. Laurence, 95 So. 652, 153 
La. 224. 


(3) Settlement of a six thousand 
five hundred dollar debt for one 
thousand dollars cash and personal 
note of owner of debtor corporation 
for two thousand four hundred dol¬ 
lars, induced by fraudulent state¬ 
ment by such owner that only one 
thousand fifty dollars had been re¬ 
ceived in insurance money on burn¬ 
ing of the corporation’s property, in¬ 
stead of eight thousand three hun¬ 
dred dollars, was void.—Newark 
Brass Plate & Engraving Co. v. Citi¬ 
zens’ Nat. Bank. 110 A. 130, 90 N.J. 
Eq. 282. 

Folse representatioiLB held imma¬ 
terial 

(1) Misrepresentation, in securing 
compromise of pending action, that 
a party had been to certain expense 
in bringing witnesses to attend the 
trial, was not sufficiently material 
to authorize rescission of the com¬ 
promise.—Shaw Supply Co. v. Mor¬ 
gan. 282 P. 492, 49 Idaho 412. 

(2) Misrepresentations by attor¬ 
neys for wife of deceased, killed in 
automobile ac<*ident, that wife and 
children were dependent on deceased, 
was immaterial; the husliand lieing 
under legal duty to support his wife 
and family, and the fact that he did 
not do so not detracting from the 
wife’s right to recover.—Lloyd v. R. 
S. M. Corporation, 232 N.Y.S. 290, 225 
App.Div. 85. reversed on another 
ground 167 N.E. 456, 251 N.Y. 318. 
20. N.Y.—Pauli V. America*! Rail¬ 
way Expre.ss Co., 180 N.Y.S. 54 9, 
110 Mi.sc. 338. 

12 C.J. p 349 note 16. 

Time of knowledge 

(1) A represent.ntion in fact un¬ 
true, but not known l>y the maker 
to be so prior to executing com¬ 
promise agreement, was not fraudu¬ 
lent.—McGinn v. McGinn, 146 A. 636, 
50 R.I. 236. 

(2) But where sub.sequently and 
before the settlement was finally ex¬ 
ecuted, the maker learned that her 
representation was not true, and by 
silence permitted ^he agreement to 
be executed without disclosure of her 
former innocently incorrect repre¬ 
sentation, she was guilty of passive¬ 
ly fraudulent conduct entitling the 
other party to have the agreement 
.set aside.—McGinn v. McGinn, su¬ 
pra. 

27. N.Y.—Pauli v. American Rail¬ 
way Express Co., 180 N.Y.S. 549, 
110 Misc. 338. 

12 C.J. p 349 note 17. 
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28. Ark.-—Walden v. Kirkland, 200 
S.W. 1037, 132 Ark. 617. 

Iowa.—Andrew v. Baird, 265 N.W. 

170, 221 Iowa 83. 

12 C.J. p 349 note 18. 

Party held not negligent in rely¬ 
ing on repre.sentations.—Scott v. 
Bevilacqua, 116 N.E. 563, 226 Mass. 
664. 

29. Ark.—Walden v. Kirkland, 200 
S.W. 1037, 132 Ark. 617. 

Iowa.—Andrew v. Baird. 265 N.W. 
170, 221 Iowa 83. 

Kan.—Sowder v. Lawrence, 281 P. 
921. 129 Kan. 135. 

Minn.—Smith v. Great Northern Ry. 

Co., 166 N.W. 350. 139 Minn. 343. 
N.Y.—Pauli V. American Railway 
Express Co., 180 N.Y.S. 549, 110 
Misc. 338. 

Tex.—Texas Employers’ Ins. Ass’n 
V. Hardy, Civ.App., 81 S.W.2d 191, 
error dismissed—^Allen v. Lasseter, 
Civ.App., 35 S.W.2d 753, error re¬ 
fused. 

Wash.—Pred B. Grinnell Co. v. Stan¬ 
ton, 197 P. 28, 115 Wash. 230. 

Wis.—Bishop V. Bishop, 176 N.W. 
776, 171 Wis. 172—Carson, Pirie 
Scott & Co. V. Karp, 195 N.W. 702, 
182 Wis. 76. 

12 C.J. p 349 note 19. 

That public records were available 

and the intervening time sufficient 
to afford a purchaser an opportunity 
to investigate the matter of liens on 
personal property l>efore making a 
settlement in relation thereto, is not 
sufficient to prevent his having the 
settlement set aside on proof of mis¬ 
representations and his reliance 
thereon.—Sowder v. Lawrence, 281 P. 
921, 129 Kan. 135. 

30. Ill.—Engelbrecht v. Engelbrecht, 
153 N.E. 827, 323 Ill. 208. 

Minn.—Smith v. Great Northern Ry. 

Co., 166 N.W. 300, 139 Minn. 34 3. 
Okl.—Chicago, R. I. & P. Ry. Co. V. 
Rogers, 159 I’. 1132, 60 Okl. 249. 

As to extent of personal injury 

A railroad employee who made a 
settlement under misrepresentations 
by the company’s physicians as to 
the extent of his injuries was held 
entitled to relief, whether they were 
innocently or Intentionally false if 
the employee relied thereon.—Chica¬ 
go, R. I. & P. Ry. Co. V. Rogers, 159 
P. 1132, 60 Okl. 249. 

31. Ky.—Turner Elkhorn Coal Co. 
V. Smith, 89 S.W.2d 649, 239 Ky. 
428. 
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order to avoid a contract of settlement, must ordi¬ 
narily be as to facts, as distinguished from mere 
matters of opinion,^^ unless there is a fiduciary re¬ 
lationship between the parties so as to render ap¬ 
plicable the well recognized exceptions to this 
rulc.33 Moreover, even an assertion made as an 
opinion may be made in such a way as to amount 
to a declaration of fact.^^ 

Matters of law. Under some circumstances, as 
where the party relies on the superior knowledge of 
the opposite party, a false representation as to a 
matter of law may constitute fraud.^® So, where 
the only consideration is based on a representation 
as to the legal rights of the parties, and such rep¬ 
resentation is false, the compromise is voidable.36 
Representation by agent. Where the agent of one 
of the parties acts fraudulently in procuring a set¬ 
tlement, the settlement is not vitiated as to the ad¬ 
verse party unless he has knowledge of the fraud.^^ 
Where the representations are made by an agent 
without knowledge of their falsity, the principal 
who has withheld information from his agent can¬ 
not rely on the agent’s good faith, but is chargeable 
with fraud.3® 

c. Concealment of Facts 

Concealment of material facta may be ground for Im¬ 
peaching a compromise agreement, although every omis¬ 


sion to disclose facts Is not reasonably fraudulent, es¬ 
pecially where the parties are dealing at arm’s length. 

An unfair concealment of material facts may con¬ 
stitute a ground for relief against a compromise,^® 
especially if the concealment is of facts which the 
adverse party has a right to a disclosure of yet 
every omission to communicate facts, although ma¬ 
terial, is not necessarily fraudulent.^! Where the 
parties are dealing at arm’s length, mere failure of 
one party to disclose facts concerning which he is 
not asked is not sufficient to invalidate the agree¬ 
ment, where he has done nothing to mislead the ad¬ 
verse party.^2 To constitute a nondisclosure a 
fraudulent concealment the party must have known, 
or have had cause to presume, that his adversary 
was ignorant of the facts, and the suppression must, 
as a rule, have been intentional.^® It must also 
appear that, owing to the concealment, the party 
complaining sustained a loss.^^ 

§ 36. - Mistake 

a. In general 

b. Mistake of fact 

c. Mistake of law 

d. Effect of opportunity for information 

a. In General 

A compromise may be repudiated for mistake of 
either party if the circumstances show equitable grounds 


32. Tenn. — Chattanooga Ry. & 

Light Co. V. Cilaze, 239 S.W. 394, 
146 Tenn. 49. 

12 C.J. p 349 note 20. 

33. Tenn. — Chattanooga Ry. & 

Light Co. V. Claze. 239 S.W. 394, 
146 Tenn. 49. 

34. Iowa.—Baker v. Bockelman, 225 
N.W. 441, 208 Iowa 254. 

35. Kan.—Cramer v. Kansas City 
Rys. Co.. 211 P. 118. 119, 112 Kan. 
298, quoting Corpna Juris. 

N.T.—Berry v. American Cent. Ins. 
Co.. 30 N.E. 254. 132 N.Y. 49. 28 
Am.S.R. 548. 

12 C.J. p 349 note 22. 

36L Iowa.—Baker v. Bockelman, 225 
N.W. 411. 208 Iowa 254. 

37. Ark.—Bu.sh v. Prescott, etc., R. 
Co.. 103 S.W. 176. 83 Ark. 210. 

38. N.Y.—^Van Campen v. Bruns, 66 
N.Y.S. 344, 54 App.Div. 86. 

39. Iowa.—Hill v. Vlclora, 161 N.W. 
72. 180 Iowa 417. 

R.I.—McGinn v. McGinn. 146 A. 636, 
50 R.I. 236. 

Tex.—Hand v. Errington, Com.App., 
242 S.W. 722. affirming, Civ.App., 
283 S.W. 667, motion overruled. 
Com.App., 248 S.W. 25—Ford v. 
Glaze, C1V.APP.. 60 S.W.2d 898. 

12 C.J. p 360 note 26. 


Facts ooaoealed held Immaterial 

In a suit to rescind a settlement 
Involving plaintiff's right to stock 
in a corporation, the concealment 
from plaintiff of an outside appraisal 
of the corporation’s lands and other 
fixed assets was not material where 
the appraisal was clearly inaccurate. 
—De Rqpde v. Sheppey, C.C.A.Ohio, 
32 F.2d 634. 

4a Ga.—Collins v. Collins, 140 S.E. 
501, 165 Ga. 198. 

Iowa.—Hill V. Victora, 161 N.W. 72, 
180 Iowa 417. 

S.C.—White V. Hewitt, 68 S.E. 820, 
86 S.C. 676. 

Duty to disclose to Illiterate party 

Failure of husband and his sons 
to state to wife, who could not un¬ 
derstand English or read or write in 
any language, facts regarding con¬ 
tents or nature of deeds and agree¬ 
ments of settlement of litigation and 
property rights which they induced 
her to sign, would constitute fraud. 
—Hill V. Victora, 161 N.W. 72, 180 
Iowa 417. 

41. U.S.—Holman v. Gulf Refining 
Co., of Louisiana, C.C.A.La., 76 F. 
2d 94, certiorari denied 56 S.Ct. 
102, 296 U.S. 590, 80 L.Ed. 417, 
rehearing denied 56 S.Ct. 305, 296 
U.S. 664, 80 L.Ed. 474. 

Cal.—Wilson v. Zorb, 69 P.2d 593, 
16 Cal.App.2d 626. 
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Fla.—Columbus Hotel Corporation v. 
Hotel Management Co., 156 So. 893, 
116 Fla. 464. 

Ky.—Berry v. Berry, 209 S.W. 855, 
183 Ky. 481. 

12 C.J. p 350 note 28. 

48. U.S.—Holman v. Gulf Refining 
Co. of Louisiana, C.C.A.La., 76 P. 
2d 94, certiorari denied 56 S.Ct. 
102, 296 U.S. 590, 80 L.Ed. 417. re¬ 
hearing denied 66 S.Ct. 305, 296 U. 
S. 664, 80 L.Ed. 474—De Roode v. 
Sheppey, C.C.A.Ohio, 32 F.2d 634. 
Cal.—Wilson v. Zorb, 69 P.2d 593, 
15 Cal.App.2d 526. 

Fla.—Columbus Hotel Corporation v. 
Hotel Management Co., 156 So. 893. 
116 Fla. 464. 

12 C.J. p 350 note 29. 

Failure to disclose fluauoial ooadi- 
tlon 

While debtor has no right to de¬ 
fraud his creditor into settlement of 
an admitted debt by false statement 
as to his solvency, debtor is under 
no obligation to make voluntary dis¬ 
closure thereof, or of any fact per¬ 
taining thereto.—^Wilson v. Zorb, 59 
P.2d 693, 16 Cal.App.2d 626. 

43. Ala.—Cowan v. Sapp, 8 So. 212, 
81 Ala. 525. 

La.—Grounn v. Abat, 7 La. 17. 

44. N.Y.—Currie v. Steele. 4 N.Y. 
Super. 642. 
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for relief, ee where there Is mistake of law or fact on 
one side accompanied by fraud or overreaching on the 
other. Ciericai errors wili not Justify reiief, nor will a 
compromise ordinarily be disturbed because of errors 
in calculation. 

While it has been broadly held that a compro¬ 
mise effected by mistake is invalid and will be set 
aside,nevertheless, the mistake which would au¬ 
thorize the setting aside of an ordinary contract 
will not in all cases justify the setting aside of a 
compromise agreement;^® and the rule has been 
stated to be that such agreements will not be dis¬ 
turbed for an ordinary mistake of law or fact, in 
the absence of other circumstances rendering it 
inequitable to sustain them.^"^ However, mistakes 
made by either party in a compromise may be cor¬ 
rected as well as in other contracts, if they are such 
mistakes as form a basis of equitable relief.^® A 
mistake of law or fact on one side, when accom¬ 
panied by elements of fraud or overreaching on the 
other side, is ground for selling aside a compro¬ 
mise agreement,^® and, if the party seeking relief 
can show that, with the mistake corrected, he is 
entitled to a more favorable result than that fixed 
by the settlement.®® So, where a positive misrep¬ 
resentation of fact is innocently made, but the other 
party is misled, relief may be had.®i Family settle¬ 
ments arc peculiarly within the protection of equity 
and will not be disturbed because of any ordinary 
mistake either of law or of fact, unless there are 
other equitable grounds for interference.®^ 

Clerical errors. A settlement will not be opened 


for clerical errors which had no influence on the re¬ 
sult.®® 

Errors in calculation. Where the parties stand 
on an equal footing, the compromise may be bind¬ 
ing, although one of the parties made an error in 
the calculation of his claim ;®4 and so, where an 
agreement is made as to the manner of dividing a 
common fund, which, while not strictly in accord¬ 
ance with the rights of the parties, is approximate¬ 
ly so, and is determined by them to be fair and eq¬ 
uitable, the settlement will not be disturbed, not¬ 
withstanding it was based on inaccurate mathemati¬ 
cal calculations;®® but in some jurisdictions, by ex¬ 
press statutory provisions, an error in calculation 
may be shown as ground for rescinding a compro¬ 
mise.®® 

Mistake of third person. Where, by contract, a 
third person is authorized to make a test of certain 
articles to be furnished to one of the parties, in or¬ 
der to determine whether there was a fulfillment 
of the contract, a settlement based on such test can¬ 
not be avoided on the ground of mistake in making 
the test, when the person making it acted in good 
faith and the parties accepted his determination.®*^ 

b. Mistake of Fact 

Where a eettlement it entered into under a mutual 
mistake as to a material fact, relief may be had. 

Where a settlement is entered into under a mu¬ 
tual mistake as to a material fact, relief may be 
had;®^ but relief will not be granted unless the 


45. Ga.—Collins v. Collins, 140 S 
E. 501, 165 Ga. 198. 

46. Mo.—Dai pint* v. Lume, 122 S.W. 
776. 145 Mo.App. 549. 

12 C.J. p 350 note 32. 

47. Ark.—Progressive Life Ins, Co. 
V. Shope, 82 S.W.2d 8. 190 Ark. 927. 

low.a.—Pahl v. Tri-City Ry. Co., 181 
N.W. 670, 190 Iowa 1364. 

Miss.—Pierce v. Garrett, 107 So. 885, 
142 Miss. 641. 

Mo.—Dalpine v. I^ume, 122 S.W. 776, 
145 Mo.App. 549. 

Or.—^Klussman v. Day, 213 P. 787, 
107 Or. 109, rehearing denied 214 
P. 348, 107 Or. 109. 

Pamlly BettlementB often will 
stand, despite mistake of law or 
fact, provided there is no conduct 
otherwise inequitable. — Pierce v. 
Gkirretl, 107 So. 885, 142 Miss. 641. 

48. Mo.—Smith v. Pans, 53 Mo. 274. 

49. La.—Packard v. Ober, 26 La. 
Ann. 424. 

12 C.J. p 350 note 36. 

5a Ky.—Hughes v. Smith, 7 Ky.L. 
40. 

51. Okl.—Chicago, etc., R. Co. v. 
Rogers, 159 P. 1132, 60 Okl. 249. 


58. IT.S.—Andrews v. Connolly, C.C. 
Colo., 115 F. 43. 

53. Ga.—Wilson v. Frisbie, 57 Ga. 
269. 

54. Kan.—Brooks v. Hall, 14 P. 236, 
36 Kan. 697. 

55. Ohio.—Miller v. Miller, 16 Ohio 
Cir.Ct..N.S., 228. 

5a La.—Adle v. ITudhomme, 16 La. 
Ann. 343. 

Srror held not one of calculation, 

but of fact, where there is no mis¬ 
take in the figures or in the compu¬ 
tation. but the error consists in the 
amount of interest due, or the term 
from which it was computed.—Rob¬ 
ertson V. Wilcox, 3 La Ann. 94. 

57. U.S.—D'Oliei Engineering Co. v. 
U. S., Pa., 244 F. 90, 156 C.C.A. 
518. 

Sa U.S.—Colorado Milling & Eleva¬ 
tor Co. V. Howbert, C.C.A.Colo., 
57 F.2d 769, 771, citing Corpus Ju¬ 
ris —Road Improvement Dist. No. 
4 of Conway County. Ark., v. Wil- 
kerson, C.C. A. Ark., 5 F.2d 416— 
Cloister Printing Corporation v. 
U. S., D.C.N.T., 23 F.Supp. 836— 
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Morgan v. IT. S., Ct.Cl. 8 F.Supp. 
716, 751, citing Corpus Juris, 
ll.'iwaii—Silva V. Robert Hind, Lim¬ 
ited, 32 Hawaii 936. 

Idaho.—Leaper v. Vaught, 264 P. 
386, 387. 45 Idaho 687. citing Cor¬ 
pus Juris —Blaine County Nat. 
Bank V. Timmerman, 245 P. 389, 
42 Idaho 338. 

Lu.—Davis V. Whatley, App., 176 So. 

122, 424, citing Corpus Juris. 

Mich—Michigan Trust Co. v. Flana¬ 
gan. 254 N.W. 194. 266 Mich. 627. 
N.C.—Long V. U. S. Fidelity & Guar¬ 
anty Co., 101 S.E. 11, 178 N.C. 503 
—Griffin v. Barrett, 97 S.E. 394, 
176 N.C. 473. 

Okl.—Coates v. First Nat. Bank & 
Trust Co. of Oklahoma City, 55 P. 
2d 441, 176 Okl. 322. 

R.I.—Connecticut Valley Onion Co. 

v. Shore Bros., 147 A. 874. 

Wis.—Grand Trunk Western R. Co. 
V. LahifC, 261 N.W. 11, 218 Wis. 
457. 

12 C.J. p 361 note 42. 

What ooustitutss “mistaks of fact” 

(1) “Mistake of fact" for which 
compromise may be set aside is an 
unconscious ignorance or forgetful¬ 
ness of the existence or nonexistence 
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mistake was material,®® and, ordinarily, the mis¬ 
take must be mutual.®® Equity will not rescind a 
voluntary compromise, made with knowledge of the 
facts, merely because the result was unexpected;®^ 
and where parties knowingly and purposely enter 
into an agreement to compromise and settle a doubt¬ 
ful claim, the character and extent of which are 
conditional on future contingencies, the settlement 
cannot be set aside because the event happened 
quite differently from the expectation, opinion, or 
belief of one or both of the parties.®^ A compro¬ 
mise may arise out of a difference of opinion as to 
the existence of facts fundamental to the obliga¬ 
tion, in which case failure of a party’s expecta¬ 
tions is not ground for relief, but if a fact in which 
both parties believe turns out to be nonexistent, 
there is a mutual mistake, which will warrant re¬ 
scission.®® However, even a mistake by one of the 
parties as to the subject matter, of such a charac¬ 
ter that the minds of the parties cannot be said to 
have met, is ground for a rescission in equity;®^ 
and where one party is acting under a material mis¬ 
take of fact, if the other party knows of such mis¬ 
take and keeps silent, the party who is misled by 
the mistake is entitled to relief.®® An error in the 


transaction .itself, which is shown to be such bj 
other parts of the agreement, may be corrected, al¬ 
though not mutual if correction is practicable with¬ 
out injustice.®® So, where there was error of fact, 
proceeding either from ignorance of that which 
really exists, or from a mistaken belief in the exist¬ 
ence of that which has none, and this error was 
the principal cause of, and bore on the motive for 
yielding assent to, an agreement of compromise, 
relief may be had.®^ 

c. Mistake of Law 

Ordinarily, a compromise will not be disturbed for a 
mere mistake of law or mistake as to its legal effect; 
but relief may be awarded in a proper case, as where 
the mistake of one party was induced by the opposite 
party. 

It is a very generally accepted doctrine that a 
voluntary compromise and settlement of doubtful 
claims will not be disturbed or set aside merely be¬ 
cause of a mistake as to the law.®® It has been 
held, however, that relief will be granted against 
a compromise, not made merely under the impres¬ 
sion that the law is doubtful and uncertain with a 
view of bringing peace, but made under an entire 
and thorough mistake of law,®® as for instance 


of a fact, past or present, material to 
the contract.—Grand Trunk Western 
R. Co. V. Lahiff, 261 N.W. 11, 218 Wls. 
467. 

(2) Unconscious ipnorance by both 
parties of a fact material to con¬ 
tract or erroneous belief in present 
existence of thing material to the 
contract is mutual “mistake of fact," 
as respects question whether com¬ 
promise settlement is binding.—Mor¬ 
gan V. U. S., Ct.Cl., 8 F.Supp. 746. 

59. Ga.—Wilson v. Frlsbie, 57 Ga. 
269. 

N.T.—Currie v. Steele, 4 N.Y.Super, 
542. 

Tcnn.—Trigg v. Read, 6 Humphr. 
529, 42 Am.D. 447. 

60. Ark.—Lawyers' Co-op. Pub. Co. 
V. Medley. 296 S.W. 72, 174 Ark. 
1180. 

Mich.—Olshove v. Pere Marquette 
R. Co.. 222 N.W. 771, 246 Mich. 
369. 

Vt.—-Blackmer v. Wright. 12 Vt. 877. 

61. Tenn.—Metropolitan Life Ins. 
Co. V. Humphrey, 70 S.W.2d 361, 
167 Tenn. 421. 

62. Iowa.—Pahl v. Tri-City Ry. Co., 
181 N.W. 670, 190 Iowa 1364. 

XistakMi Mpeotatlon as to oztsat of 
poxsonal injury 

Where plaintiff, who had sustained 
a fracture of the leg on one of de¬ 
fendant's cars, having been assured 
by his physician that the bone had 
properly healed, accepted a lump set¬ 
tlement offered by defendant, and 


there was nothing to show that de¬ 
fendant was guilty of any fraud or 
bad faith, plaintiff cannot, on the 
physician’s diagnosis proving incor¬ 
rect, have the settlement set aside, 
since the purpose of such settlement 
is to avoid litigation.—Pahl v. Tri- 
City Ry. Co., supra. 

63. U.S.—Loeb v. U. S., D.C.N.Y., 
17 F.Supp. 966. 

64. Philippine.—Hernandez v. Bar- 
colon, 23 Philippine 599. 

Porto Rico.—Hermida v. Mftrquez, 19 
Porto Rico 444. 

Wis.—De Voin v. Do Voin, 44 N.W. 
839, 76 Wis. 66. 

65. U.S.—Colorado Milling & Eleva¬ 
tor Co. V. Howbert, C.C.A.Colo., 67 
F.2d 769, 771, citing Corpus Juris 
—^Armour v. Renaker, Ky., 202 F. 
901, 121 C.C.A. 259. 

Iowa.—Mathews v. Collins, 200 N.W. 
564, 198 Iowa 963. 

68. Ill.—^Aultman v. Graham, 29 Ill. 
App. 77. 

67. La.—American Nat. Ins. Co. v. 
Casley, 128 So. 542, 13 La.App. 542. 
Compromlss sigusd in error is not 

binding.—Reed v. Holderith, 8 La. 
App. 378. 

Fraud not esseutlal 

An error of fact, whether resulting 
from fraud or not, is always subject 
to reexamination at the instance of 
the party aggrieved by the error.— 
Le Blanc v. Bertant, 16 La.Ann. 294. 

68. U.S.—Cloister Printing Corpora¬ 
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tion V. U. S., D.C.N.Y., 28 F.Supp. 
33G. 

Iowa.—Seymour v. Chicago St N. W. 
Ry. Co., 164 N.W. 352. 181 Iowa 
218. 

Ky.—Hartsneld v. Wray. 205 S.W. 
965, 181 Ky. 836. 

N.M.—Wooley v. Shell Petroleum 
Corporation, 45 P.2d 927, 39 N.M. 
256. 

Wash.—Building Materials, Inc. of 
Grays Harbor v. Electric Equip¬ 
ment & Engineering Co., 7 P.2d 
601, 166 Wash. 573. 

12 C.J. p 351 note 49. 

Zu l^onlslana 

(1) Under Civ.Code art 3078, a 
compromise cannot be attacked for 
error of law.—Hill v. Hill, 138 So. 
107, 173 La. 574—Board of Com’rs 
of Orleans Levee Dist. v. Blythe, 113 
So. 150, 163 La. 929—Massey v. W. 
R. Pickering Lumber Co., 67 So. 562, 
136 La. 688—Russ v. Union Oil Co., 
36 So. 937, 113 La. 196—^Adlc v. 
Prudhomme, 16 La.Ann. 343—Brew¬ 
ster V. J. C. Byram' & Co., App., 149 
So. 118—Beck v. Continental Casu¬ 
alty Co., App., 145 So. 810. 

(2) If plaintiff had cause of ac¬ 
tion, not knowing he had one, and 
chose to compromise, while ignorant 
of his rights, error was one of law 
from which there was no relief.— 
Brewster v. J. C. Byram & Co., su¬ 
pra. 

69. Qa.—Jones v. Munroe, 82 Ga, 
181. 

Kan.—Cramer v. Kansas City Rys. 
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where the agreement is made in ignorance of the 
existence of a right or titlefor in such a case the 
mistake may be deemed a mistake of fact as well 
as of law.7^ So, relief has been awarded for mis¬ 
take as to the legal rights of a party, which the op¬ 
posite party was instrumental in producing, by 
false representations or otherwise^® Furthermore, 
a mutual mistake of law under which it is believed 
that one of the parties was entitled to enforce a 
claim, when in fact it was wholly unenforceable 
because based on a transaction contrary to public 
policy, will render a compromise of such claim sub¬ 
ject to rcscission.73 

Mistake as to legal effect, A settlement will not 
be set aside because one of the parties did not un¬ 
derstand it or its legal effecl.’^^ It has been held, 
however, that it is in the discretion of the court 
to relieve parties from agreements relating to the 
prosecution or discontinuance of a pending action, 
if not too late to place them in statu quo, where 
it appears that either has inadvertently, unadvised¬ 
ly, or improvidently entered into an agreement 
which will take the case out of the due and ordinary 
course of proceeding in the action, and in so doing 
work to his prejudice;^® and it is not necessary in 
^wrh case to show fraud, deceit, mutual mistake, or 
undue influence.^® 

d. Effect of Opportimity for Information 

A compromiie will not be disturbed for mistake where 


the moans of knowledge were aeeeselble and the eom- 
plainlng party failed to exercise reasonable diligence to 
Inform himself. In the absence of any confidential or 
fiduciary relation, a party cannot complain because the 
opposite party failed to volunteer Information, or oven 
made false statements as to matters as to which the 
complaining party could have Informed himself. 

Where a party to the settlement has the means 
in hand of ascertaining the facts, but neglects to 
avail himself thereof, he cannot thereafter have the 
settlement set aside because of mistake.*^^ A fair 
compromise will be sustained by the courts, not¬ 
withstanding errors of law or mistake of facts of 
which the party complaining could by reasonable 
diligence have informed himself,^* especially where 
the means of knowledge as to the fact in contro¬ 
versy is equally accessible to each party,^® or the 
failure to discover the mistake was due to complain¬ 
ant's gross negligence.®® Therefore, a failure to 
impart matters shown by the record affords no 
ground for impeaching the settlement.*^ Igpior- 
ance or mi.stakc of fact due to plaintiffs failure to 
draw a proper inference of fact from facts which 
were communicated affords no ground for impeach¬ 
ing a settlement.*® Where there is no such rela¬ 
tion of trust or confidence between the parties as 
imposes on one an obligation to give full informa¬ 
tion to the other, the latter cannot proceed blindly, 
omitting all inquiry and examination, and then com¬ 
plain that the other did not volunteer to give the 
information which he had;** and this has been 
held to be the rule even in the case of false state- 


Co.. 211 P. 118, 119, 112 Kan. 298, 
quoting Oozimi Jxaim. 

12 C.J. p 3b2 note 51. 

70. Tenn.—Trigg v. Read, 5 Humphr. 
529. 42 Am.D. 447. 

Tex.—Hand v. Errington, Com.App., 
242 S.W. 722, affirming, Clv.App., 
233 S.W. 5G7. and motion overruled, 
ComApp., 24K S.W. 25. 

71. Kan.—Cramer v. Kansan City 
Rys. Co., 211 P. 118, 119, 112 Kan. 
298, quoting Ckirpni JnxlB. 

Tenn.—Trigg v. Read, 5 Humphr. 
529. 42 Am.D. 447. 

72. Iowa.—Baker v. Boekelman, 225 
N.W. 411, 208 Iowa 254. 

Ky.—Titus V. Rochester Herman Ins. 
Co., 31 S.W. 127, 128, 97 Ky. 667. 
17 Ky.L. 386, 53 Atn.S.U. 426, 28 
L..R.A. 478. 

12 C.J. p 350 note 50. 

TxandnlMit nlsnprMMiLtatloa m to 
rights 

“The weight of authority and the 
decisionB of this court would now 
forbid that a party, who, with full 
knowledge of the ignorance of the 
other contracting party, has not only 
encouraged that ignorance, and made 
it the more dense by his own false 
and fraudulent ' misrepresentations, 
but has willfully deceived and led 


that other into a mistaken conception 
of his legal rights, should shield 
himself behind the general doctrine 
that a mere mistake of law affords 
no ground for relief. This view 
seems to be upheld by many, if not 
all, of the modern text writers, who 
are recognized as authority on the 
question."—Titus v. Rochester Ger¬ 
man Ins. Co., supra. 

73. Ga.—Baxter v. Bank of Grant- 
villc, 172 S.E. 810. 48 Ga.App. 458. 

74. Mich.—Booth Fisheries Co. v. 
Alpena Cir. Judge, 136 N.W. 1063, 
170 Mich. 611. 

12 C.J. p 352 note 56. 

75. N.Y.—^Van Nuys v. Tits worth, 10 
N.T.S. 607, 57 Hun 5. 

78ii N.Y.—Barry v. New York Mut. 
Li, Ins. Co., 63 N.Y. 636—Van Nuys 
V. Titsworth, 10 N.Y.S. 507, 57 
Hun 6. 

77. Mich.—Brevoort v. Partridge. 

120 N.W. 803, 156 Mich. 869. 

Tex.—Owen v. A1 Parker Securities 
Co., Clv.App., 296 S.W. 620, 623, 
quoting Oorpns Jhzla. 

12 C.J. p 863 note 59. 

7BL Minn.—Shanahan v. Rochester 
German Ins. Co., 148 N.W. 269| 126 
Minn. 878. 


Okl —State Life Ins. Co. of Indi¬ 
anapolis V. Ussery, 69 P.2d 48, 46, 
180 Okl. 337, citing Oorpns Juris— 
I*rovident Life & Accident Ins. Co. 
V. Clark, 52 P.2d 763, 764, 176 Okl. 
282, citing Corpus Juris. 

Tex.—Owen v. A1 Parker Securities 
Co., Civ.App., 296 S.W. 620, 623, 
quoting Oorpns JUrls. 

12 C.J. p 353 note 60. 

72. U.S.—Hennessy v. Bacon, Minn., 
11 S.Ct. 17, 137 U.S. 78, 34 L.Ed. 
605. 

R 1.—McGinn v. McGinn, 146 A. 636, 
60 H.I. 236. 

Tex.—Owen v. A1 Parker Securities 
Co., Clv.App., 296 S.W. 620, 623, 
quoting Corpus Juris. 

12 C.J. p 858 note 61. 

80l Va.—Solenberger v. Strickler, 65 
S.E. 666, 110 Va. 278. 

12 C.J. p 353 note 62. 

81. Or.—Multnomah County v. De- 
kum, 93 P. 821, 61 Or. 88, 16 Ann. 
Cas. 938. 

88. U.S.—-Daly v. Busk Tunnel R. 

Co., Colo., 129 F. 618, 64 G.C.A. 87. 
88ta U.S.—Cleaveland v. Richardson, 
Ill., 10 S.Ct. 100, 182 U.S. 818. 88 
L..Ed. 384. 

12 C.J. p 868 note 66. 
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§ 36 

merits by one party as to matters equally open to 
the knowledge or inquiry of the other.®^ 

The mistaken advice of counsel, arising from his 
failure to examine books in the possession of the 
client, although he had notice of their existence, is 
not ground for setting aside a compromise between 
the client and a third person.®® 

§ 37. - Want, Inadequacy, or Failure of 

Consideration 

Want or failure of conaideration, or the inadequacy 
thereof, unleas ao groaa aa to ahock the moral aenae, la 
not ground for relief from a compromiae. 

A compromise made in good faith and otherwise 
valid, will not ordinarily be set aside for mere in¬ 
adequacy of consideration ;®® nor will such inade¬ 
quacy alone, at least unless such as to shock the 
conscience, constitute or establish fraud,®'^ although 
it may be considered in determining bad faith.®® 
So, a /settlement made in good faith will not be re¬ 
lieved, against because it may appear to the court 
that one or the other of the parties received less 
than his fair share,®® or because one party has 
gained an advantage,®® or has made a bad bar- 
gain,®^ or has been disappointed as to his estimate 
of the consideration.®2 Relief will be afforded, 
however, where the inadequacy of consideration is 


so gross as to shock the moral sense, and especially 
so where the attending circumstances render it in¬ 
equitable to allow the transaction to stand.®® 
Where a doubtful right in litigation is compromised 
in good faith, the fact that such litigation, if carried 
to a conclusion, would show that one party was 
right and gained nothing by the compromise ex¬ 
cept relief from uncertainty,®^ or that there is a 
later judicial determination against the validity or 
value of the rights involved,®® does not detract from 
the effectiveness of the compromise or justify re¬ 
lief therefrom. So, the mere failure to pay part 
of the consideration of the compromise is no ground 
for setting it aside; plaintiff's remedy in such case 
would be to bring an action to enforce such pay¬ 
ment.®® 

An executed compromise under seal will not be 
set aside for want of consideration, but only for 
fraud.®7 

§ 38. - Illegality 

An Illegal compromise, or a compromise based on an 
illegal transaction may be disregarded; but the settle¬ 
ment of a usurious debt, after full opportunity for ex¬ 
amination, will not be avoided mereiy because of the 
usury. 

A contract of compromise is unenforceable and 
may be disregarded where it is illegal,®® is against 


84i Ill.—Massachusetts Mut. L. Ins. 
Co. V. Hayes, 21 Ill.App. 258, re¬ 
versed on other grounds 18 N.E. 
322, 125 Ill. 626, 1 L..R.A. 303. 

Wls.—Durkee v. Stringham, 8 Wis. 1. 
85. N.J.-—Merkel v. Merkel. 99 A. 

924, 87 N.J.Eq. 154, affirmed 101 A. 
1054, 87 N.J.Eq. 653. 

86l Cal.—Gill V. Southern Pac. Co., 
161 P. 1153, 174 Cal. 84. 

Iowa.—Seymour v. Chicago & N. W. 
Ry. Co., 164 N.W. 352, 181 Iowa 
218. 

Kan.—Barton v. Butler County Oil 
Co.. 211 P. 608, 613, 112 Kan. 436, 
citing Corpus Juris. 

Ky.—^Awbury v. Asbury, 292 S.W. 
311, 218 Ky. 707—Posey v. Lam- 
bert-Grisham Hardware Co., 247 S. 
W. 30, 197 Ky. 373—Harris, 

Speakes & Harris v. Kreigle, 245 
S.W. 866, 867, 197 Ky. 50, citing 
Corpus Juris. 

12 C.J. P 354 note 67. 

Xu Louisiana, by express provision 
of statute, Civ.Code art 3078, a com¬ 
promise cannot be attacked for le¬ 
sion, that is for inadequacy of con¬ 
sideration.—Young V. Glynn, 131 So. 
51, 171 La. 371, affirming 126 So. 559, 
14 La.App. 619—Massey v. W. R. 
Pickering Lumber Co., 67 So. 622, 136 
La. 688—Russ v. Union Oil Co., 36 
So. 937, 113 La. 196—Adle v. Prud- 
homme, 16 La.Ann. 848—^Beck v. Con¬ 


tinental Casualty Co., App., 145 So. 
810—Reed v. Holder!th, 3 La.App. 
378. 

87. Cal.—Gill v. Southern Pac. Co., 
161 P. 1163, 174 Cal. 84. 

88. Ky.—Asbury v. Asbury, 292 S. 
W. 311, 218 Ky. 707. 

89. Iowa.—Logsdon v. Moffitt, 159 
N.W. 182. 

Tex.—Taylor v. Taylor, Civ.App., 54 
S.W. 1039. 

90. Neb.—Peterson v. Hartford P. 
Tns. Co., 156 N.W. 1085, 99 Neb. 

444. 

91. Md.—^Walbach v. Walbach, 166 
A. 422, 165 Md. 8. 

Wis.—^Kowalke v. Milwaukee Elec¬ 
tric Ry. & Light Co., 79 N.W. 762, 
103 Wis. 472, 74 Am.S.R. 877, 

12 C.J. p 354 note 70. 

98. Ky.—Judson v. Bowser, 91 S.W. 
727, 28 Ky.L. 1288. 

93. La.—Reed v. Holder!th, 8 La. 

App. 378, 380, quoting Corpus 

Jtirls. 

12 C.J. p 364 note 72. 

Great inadequacy of the sum paid 
in settlement of a claim for injury 
raises a presumption of fraud.— 
Interstate Coal Co. v. Trivett, 160 
S.W. 781, 165 Ky. 796. 

94. Md.—Walbach v. Walbach. 166 
A. 422, 165 Md. 8. 
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95. Ariz.—Brecht v. Hammons, 278 
P. 381, 35 Ariz. 383. 

12 C.J. p 354 note 73. 

9& N.Y.—Szymanski v. Chapman, 61 
N.Y.S. 310, 45 App.DIv. 369. 

97. Minn.—Copley v. Hyland, 48 N. 
W. 777, 46 Minn. 205. 

98. Ill.—Henderson v. Victor, 268 
Ill.App. 614. 

Kan.—Peterson v. City of Parsons, 
33 P.2d 716, 139 Kan. 701. 

Wis.—Holt Lumber Co. v. Duluth, S. 
S. & A. Ry. Co., 238 N.W. 839, 206 
Wis. 77. 

Compromise held not Illegal 

Where controversy arose when 
complainant, using label “Manhat¬ 
tan'* on men’s outer shirts, resumed 
manufacture of underwear same as 
that on which defendant had been 
using such label without protest for 
seven years, contract settling con¬ 
troversy by defining rights of each 
to use of such label was valid as 
against the objection that the con¬ 
tract resulted in the deception of the 
public, and was therefore Illegal.— 
Manhattan Shirt Co. v. Sarnoff-Irv- 
ing Hat Stores, 180 A. 928, 20 Del. 
Ch. 456, affirming 158 A. 133, 18 Del. 
Ch. 224, and 164 A. 246, 19 Del.Ch. 
151, rehearing denied 165 A. 670, 19 
Del.Gh. 242. 
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public policy,®^ or in contravention of statute or 
the policy thereof,^ or is of an immoral character ,2 
or is made in settlement of an illegal contract or 
transaction.® However, if a compromise agreement 
is made after suit is brought, to the effect that the 
damages to be assessed on a trial shall not exceed 
a specified sum, such agreement will be recognized 
and enforced by the courts.^ 

Usurious claims. Where a usurious debt or claim 
has been settled after full opportunity of examina¬ 
tion, the transaction will not be opened and the set¬ 
tlement avoided merely on the ground of the usury.** 

§ 39. - Abandonment or Refusal of Party 

to Perform 

Refusal of one party to an entire compromise agree¬ 
ment to perform entitles the other party to a rescission; 
but breach of an independent covenant wiii not warrant 
rescission. On breach of a compromise agreement partly 
performed, the party entitled to performance cannot 
repudiate the settiement and rely on the original cause 
of action. A provision that a settlement shall be void 
if one of the parties faiis to comply with its terms can¬ 
not be taken advantage of by the party from whom per¬ 
formance is due on his defauit. 

Where one party to an entire compromise agree¬ 
ment refuses to perform, the other party is entitled 
to rescind,® or may elect to regard the contract as 


rescinded, and proceed on the original cause of ac¬ 
tion, as hereinafter stated infra § 46. A breach of 
an independent covenant will not justify a rescis- 
sion.7 It is obvious that the right to discontinue 
further performance and to disregard the agreement 
for the future, when both parties have partly per¬ 
formed and each has stopped further performance, 
is distinct from the right to rescind.® A provision 
in a contract of settlement, that in case one of the 
parties shall fail to comply with its terms the con¬ 
tract shall become null and void, cannot be taken ad¬ 
vantage of by the party from whom performance 
is due on his default.® Where a debtor’s construc¬ 
tive delivery of goods is accepted by the creditor 
in satisfaction of his claim, and they arc left in 
the possession of the debtor, and, pending litigation 
in which the settlement was upheld, the debtor dis¬ 
posed of part of the goods, there was no rescission 
of the .settlement by him, nor any ground for re¬ 
scission by the creditor.^® 

§ 40. - Ratification and Waiver 

A party may, by ratification, waiver, or estoppel be 
precluded from repudiating a compromise and settle¬ 
ment. 

A party to an agreement of compromise and set- 


99. Ill.—Henderson v. Victor, 268 
Ill.App. 514. 

12 C.J. p 354 note 77. 

Compounding' offense 
While it is not illegal merely tc 
compromise civil injuries re.sulting 
from a criminal act, yet, where there 
is included in the compromise some 
promise or agreement, express or im¬ 
plied, that the prosecution of the 
criminal case shall be suppressed, 
the agreement to compromis»> is con¬ 
trary to public policy and illegal.— 
Henderson v. Victor, supra. 

1. Kan.—Petersson v. City of Par- 
.sons, 33 P.2d 715, 139 Kan. 701. 
Wash.—Larsen v. Rice, 171 P. 1037, 
100 Wa.sh. 642. 

Wis.—Holt Lumber Co. v. Duluth, S. 

S. & A. Ry. Co., 238 N.W. 839, 206 
Wis. 77. 

Klnlmum wage statute 

Compromise whereby ticket seller 
for moving picture house employed 
at three dollars per week would not 
receive minimum wage of ten dol¬ 
lars a week, to which she was en¬ 
titled under L.1913. p 602, relating 
to employment and wages of women, 
and under order of industrial welfare 
commission, was against policy of 
statutes and unenforceable.—Larsen 
v. Rice, 171 P. 1037, 100 Wash. 642. 
Beduotlon of salary 

That city engineer consented to 
reduction in salary as fixed by ordi¬ 
nance of city of first class at time 


of his appointment, and accepted re¬ 
duced salary thereafter without pro¬ 
test, was not waiver of right to re¬ 
cover legal salary as fixed by ordi¬ 
nance.—Peterson v. Oitv of Parsons, 
33 P.2d 715, 139 Kan. 701. 

Contract not against policy of law 
Agreement between principal and 
agents compromising claim of prin¬ 
cipal to recover commissions receiv¬ 
ed by agents was held not void as 
contract against policy of law as 
having for its object to exempt a 
party from responsibility for his own 
fraud —Roxana Petroleum Co. oi 
Oklahoma v. Goldrick, 242 P. 228, 
113 Okl. 298. 

2. Ky.—Wheeler v. Wheeler, 15 Ky. 
L. 539. 

Contract to settle action of crim¬ 
inal conversation is not founded on 
an immoral consideration.—Phillips 
v. Pullen, 14 A. 222, 50 N.J.Law 439. 

3. U.S.—Adams v. Cribbis, D.C.Colo., 
17 F.Supp. 723. 

Mo.—State ex rel. Isaacson v. Trim¬ 
ble. 72 S.W.2d 111, 335 Mo. 213. 
quashing In part Isaacson v. Van 
Gundy, App., 48 S.W.2d 208. 

Wis.—State ex rel. Buchanan v. Cole, 
260 N.W. 467, 218 Wis. 187—Holt 
Lumber Co. v. Duluth. S. S. & A. 
Ry. Co., 238 N.W. 839, 206 Wis. 77. 
12 C.J. p 354 note 79. 

Void acts of receiver 

Where controversy arose between 

761 


receiver of national bank and city 
and city Irensiirer as to validity of 
pledge of bank’s assets to secure de¬ 
posit of city funds, compromise of 
controversy was void, since pledge 
was invalid and could not form bas¬ 
is of honest dispute which receiver 
could compromise.—Adams v. Crlb- 
bls, D.C.Colo., 17 F.Supp. 723. 

4. Ill.—Fry v. American Ins. Co., 
155 Ill.App. 384. 

Bb Ala.—Adams v. McKenzie, 18 Ala. 
698. 

Ga.—Pattison v. Albany Bldg., etc.. 
Assoc., 63 Ga. 373. 

6. Minn.—Benson v. Larson. 104 N. 
W 307, 95 Minn. 438. 

Mo.—Smith V. Humphreys, App., 266 

5. W. 487, 488, citing Corpns Juris. 
Ohio.—Farley v. Cleveland, etc., R. 

Co., 24 Ohio Clr.Ct.,N.S.. 12. 

7. Mo.—Haydon v. St. Louis, etc., R. 
Co., 93 S.W. 833, 117 Mo. App. 76. 

N.Y.—I’ost V. Thomas, 106 N.E. 69, 
212 N.Y. 264, reversing 139 N.Y.S. 

6, 153 App.Div. 865, and reargu¬ 
ment denied 106 N.E. 1042, 212 N. 
y. 585. 

8. U.S.—American Dlst. Steam Co. 
v. Waltermlre, Ohio, 231 P. 412, 
145 C.C.A. 406. 

9. N.C.—Torrey v. Cannon, 88 S.B. 
768, 171 N.C. 519. 

Kk Kan.—United States Tire Co. v. 
Kirk, 170 P. 811, 102 Kan. 418. 
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dement may, on the theory of ratification, waiver, 
or estoppel be precluded from objecting thereto or 
avoiding it,^^ as by inexcusable delay in bringing 
proceedings to correct or set aside the agreement, 
as discussed infra § 42, or by acceptance and reten¬ 
tion of the benefits of the agreement^^ knowl¬ 

edge of facts invalidating it.i3 So, if a party makes 
a compromise in ignorance of facts, and after the 
facts are known receives without objection the bal¬ 
ance due him by the compromise, he thereby waives 
the rights which he might otherwise have had.^^ 
Furthermore, if complainant has accepted the bene¬ 
fits of a contract of settlement after becoming in¬ 
formed of its contents, this constitutes a ratifica¬ 
tion, even though the agreement may have been exe¬ 
cuted when plaintiff was mentally incompetent, or 
was induced by false representations;^® but mere 
suspicion, without knowledge of facts, will not es¬ 
top a party from setting up fraud in a compro¬ 
mise.^® 

Bringing suit on compromise agreement. A part 
owner of notes given as a result of a compromise 
cannot, in a suit to recover his share of the notes, 
rely on the theory that the compromise was inval- 
id.i7 

§ 41. - Conditions of Relief 

a. In general 

b. Return of benefit or consideration 


a. In General 

To maintain a suit to aet aaide a compromiae and 
settiement, the piaintifT must compiy with any necei- 
tary conditions precedent, such as giving notice and 
making demand. 

An action will not lie to set aside a settlement on 
the ground of a mutual mistake until after notice 
and demand by the party complaining.^^ Where, 
after judgment against a traction company in favor 
of contractors, and the taking of a writ of error to 
review the same, a settlement was made with the 
company, whereby the judgment was discharged 
and the writ of error dismissed, and a suit was 
brought by assignees of the contractors to set aside 
the settlement, the reinstatement of the writ of er¬ 
ror was not a condition precedent to granting such 
relief to the assignees, who had nothing to do with 
the dismissal of the writ or the discharge of the 
judgment.^® 

b. Return of Benefit or Consideration 

(1) General rule 

(2) Exceptions 

(1) General Rule 

Generally, a party cannot avoid or obtain relief from 
a settlement obtained by fraud, mistake, or duress, unless 
he returns or offers to return the consideration received. 
The return or tender should be unconditional, and, ordi¬ 
narily should be made before, or contemporaneously with, 
the Institution of the suit, or, at least, during the 
progress of the trial. Relief will, as a general rule, be 
denied where the parties cannot be placed in statu quo. 


11. Ga.—Interstate T^lfe & Accident 
Co. V. Shednek, 195 S.E. 466, 67 
Oa.App. 382. 

Idaho.—Farrar v. Parrish, 245 P. 934, 
42 Idaho 451. 

Minn.—Nelson v. Central Metropoli¬ 
tan Bank, 241 N.W. 685, 186 Minn. 
449—Helvetia Copper Co. v. Hart- 
Parr Co., 171 N.W. 272, 142 Minn. 
74, rehearing denied 171 N.W. 767, 
142 Minn. 74. 

Mo.—Smith V. Humphreys, App., 266 
S.W. 487. 

Tenn.—Boyd v. American Nat. Ins. 
Co., 103 SW.2d 338, 20 Tenn.App. 
631. 

Facts precluding recovery 

If defendant, after stopping pay¬ 
ment of check given under compro¬ 
mise agreement, and unsuccessfully 
seeking a modification, told plaintiff 
check would be paid when present¬ 
ed again, and plaintiff gave no notice 
of rescission, and did not refuse to 
present check, he could not recover 
on original cause of action.—Smith 
V. Humphreys, Mo.App., 266 S.W. 487. 

Facts held uot to show estoppel 

Minn.—Helvetia Copper Co. v. Hart- 
Parr Co., 171 N.W. 272, 142 Minn. 
74, rehearing denied 171 N.W. 767, 
142 Minn. 74. 


N.y.—Hirsh v. Blair, 176 N.Y.S. 645. 

3 88 App.Div. 119. 

Tex.—Hand v. Errington, Civ.App., 
233 S.W. 667, affirmed, Com.App., | 
242 S.W. 722, motion overruled 248 
S.W. 25. 

12. U.S.—Eberhart Steel Products 
Co. V. U. S., 60 Ct.CI. 912, certio¬ 
rari denied 46 S.Ct. 27, 269 U.S. 
571, 70 L.Bd. 418. 

Mass.—Drohan v. Bake Shore & M. 
S. Ry. Co., 38 N.E. 1116, 162 Mass. 
436. 

N.D.—Gilmore v. Western Electric 
Co., 172 N.W. Ill, 42 N.D. 206— 
Swan v. Great Northern Ry. Co., 
168 N.W. 657, 40 N.D. 268, L.R.A. 
1918F 1063. 

12 C.J. p 356 note 88. 

Batlflcatlou of settlement voidable 
for physical disability 
Where plaintiff agreed to a settle¬ 
ment of a claim for injuries while in 
a condition of physical pain which 
rendered the agreement voidable, and 
there was no evidence that the agree¬ 
ment was procured by fraud, an ac¬ 
ceptance of the amount of such set¬ 
tlement by her attorney with her 
consent, at a time when she fully 
understood what she was doing, is a 
ratification of the settlement.— Dro- 
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han V. Lake Shore, etc., It Co., 38 N. 
E. 1116, 1G2 Mass. 435. 

13. Ga.—Interstate Life & Accident 
Co. V. Shednek, 195 S.E. 456. 57 Ga. 
App. 382. 

Where party, with knowledge of 
fraud la procuring settlement, ap¬ 
propriates the money received as 
consideration therefor, he ratifies the 
settlement and may not avoid it be¬ 
cause of the fraud.—Interstate Life 
& Accident Co. v. Shedric'k, 196 S.E. 
456, 57 Ga.App. 382. 

14. Ky.—Bryant v. Proctor, 14 B. 
Mon. 451. 

15. Minn.—Ham v. Potter, 112 N.W. 
1015, 101 Minn. 439. 

le. R.I.—Anthony v. Boyd. 8 A. 701, 
10 A. 657, 16 R.I. 495. 

17. Tex.—Glazier v. Tilton, Civ. 
App., 81 S.W.2d 145, error dis¬ 
missed. 

la Ind.—Worley v. Moore, 77 Ind. 
667. 

19. U.S.—Escanaba Traction Co. v. 
Burns, Mich., 257 F. 898, 169 C.C. 
A. 48. 
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It is a general rule, subject to the exceptions stat¬ 
ed infra (2) of this subdivision that where a party 
to a compromise desires to set aside or avoid the 
same and to be remitted to his original rights, he 
must, in the absence of sufficient excuse, place the 
other party in statu quo by returning or tendering 
the return of whatever benefit or consideration has 
been received by him under such compromise,20 in 
case it is of any value,21 and so far as possible any 


right lost by the other party because thereof.22 
Although it has been held in some cases that a re¬ 
turn or tender back of the consideration is not a 
condition precedent to relief from a settlement pro¬ 
cured by fraud,23 the general rule is that such re¬ 
turn or tender is necessary even though the con¬ 
tract was induced by the fraud or false represen¬ 
tations of the other party,24 or was obtained under 
djress,25 or was made under a mistake of fact2® 


20l U.S.—^Vance v. Chicago Portrait 
Co., C.C.A.lll., 19 P.2d 981, oertlo- 
rarl denied 48 S.Ct. 141, 275 U.S 
567, 72 Li Ed. 430, motion denied 48 
S.Ct. 303, 72 L.Ed. 1017, and 48 S. 
Ct. 527. 72 L.Ed. 1018. 

Ariz.—City of Pref^cott v. Sumid, 247 
P. 122. 30 Ariz. 347. 

Cal.—Beal v. Smith, 189 P. 341, 46 
Cal.App. 271. 

Ga.—Burfiramy v. Holton. 141 S.E 
42, 165 Ga. 384—Interstate Life & 
Accident Co. v. Shedrick, App., 195 
S.E. 456. 

Idaho.—Lcaper v. Vaught. 264 P 386, 
388, 45 Idaho 587. citing Corpns 
Juria. 

Kan.—Webster v. Toland, 79 P.2d 
884, 148 Kan. 36—Carver v. Kan¬ 
sas Fraternal Citizens. 176 I*. 63 4. 
635, 103 Kan. 824, citing Corpus 
Juris. 

K>.—Mutual Ben. H<*nlth & Acci¬ 
dent Ass'n of Omaha, Neb v Kidd, 
82 S.W.2d 312, 259 Ky. 261—Broth¬ 
erhood of Ilailroad Trainmen v. 
Martin, 76 S.W.2d 269. 256 Ky. 436 
—Kentucky Central Life & Acci¬ 
dent Ins. Co. V. Burrs, 75 S W.2d 
744. 745. 256 Ky. 64, citing Corpus 
Juris —Broadway Coal-Mining Co. 
V. Ortkies, 254 S.W. 434, 200 Ky. 8 

La.—Harrison v. First Nat. Life Ins. 
Co.. App, 179 So. 123—Davis v. 
Whatley. 175 So. 422, 425, citing 
Corpus Juris. 

Mich.—Kirl V. Zinner. 264 N.W. 391, 
392, 274 Mich. 331, quoting Corpus 
Juris —Speath ^. Merchants’ Life 
Ins. Co.. 222 N.W. 88, 245 Mich. 100. 

Mo.—Smith v. Humphreys, App., 266 
S.W. 487. 

Ohio.—Walker v. Empire Life In.s. 
Co.. 18 Ohio Cir.Cl..N.S., 591. 

Or.—Glaser v. Haskin, 272 P. 890, 127 
Or. 523. 

Pa.—Rohrbach v. Travelers’ In¬ 
demnity Co., 122 A. 217, 278 Pa. 74. 

R.I.—Pelletier v. Phoenix Mul Life 
Ins. Co., 141 A. 79, 80, 49 R.I. 135, 
citing Corpus Juris. 

Tenn.—Smith v. Boyd, 2 Tenn.App. 
334. 

Tex. —New Amsterdam Casualty Co. 
V. Harrington. Civ.App., 11 S.W.2d 
533, error dismissed—Stacy v. Kay- 
wood Canal & Milling Co.. Civ. 
App.. 196 S.W. 568. 

W.Va.—McCary v. Monongahela Val¬ 
ley Traction Co.. 126 S.E. 92. 93. 
97 W.Va. 306, citing Corpus Juris. 

12 C.J. p 346 note 80, p 355 note 94. 


Payment into court 

(1) There was a sufficient restora¬ 
tion of the amount paid plaintiit on 
an invalid compromise and settle¬ 
ment of his claim to authorize his 
continuing pro.secution of his action 
on the claim, where his attorneys 
gave their check to the clerk of 
court, and he accepted it, and an on- 
der was made reciting that the 
amount was paid into court.—Inter¬ 
state Coal Co. V. Tnvett, 160 S.W. 
728, 155 Ky. 825. 

(2) The money paid a mother and 
her infant son by his employer in 
settlement of their claim against it 
for negligent Injury of him, having, 
on repudiation of the settlement for 
fraud, been tendered to the employ¬ 
er in the action against It l>y the 
son, and paid into court. It was un¬ 
necessary, for further prosecution of 
the action of the mother against the 
employer, that the money be paid 
into court again in that action, the 
two actions being in the same court 
and pending at the same time.—In¬ 
terstate Co.a.1 Co. V, Trivett, 160 S.W. 
731. 155 Ky. 795. 

Excuse held insuffleient 

Plaintiff, suing on original cause 
of action, was not excused from 
tendering back to defendant check 
received under compromise settle¬ 
ment, because defendant was stand¬ 
ing on settlement and would have 
refused check —Smith v. Humphreys, 
Mo.App.. 266 S.W. 487. 

Statutory provlsious as to rescission 

In North Dakota, a statute requir¬ 
ing a party seeking to rescind a con¬ 
tract to act prtimptly and “restore to 
the other party everything of value 
under the contract, or offer to re¬ 
store the same upon condition that 
such party shall do likewise, unless 
the latter is unable or positively re¬ 
fuses to do so” applies to a contract 
of compromise and settlement.—Gil¬ 
more V. Western Electric Co., 172 N. 
W. Ill, 43 N.D. 206—Swan v. Great 
Northern Ry. Co., 168 N.W. 657, 40 
N.D. 258, L.U.A.1918F 1063. 

21. N.Y.—Gould V. Cayuga County 

Nat. Bank, 86 N.Y. 75—Cobb v. 

Hatfield, 46 N.Y. 633. 

22. N.Y.—Graham v. Meyer, 1 N.E. 

143, 99 N.Y. 611, affirming 33 Hun 

489. 


Tender of all advantages given 

A party seeking to repudiate a set¬ 
tlement must tender all the ad¬ 
vantages which it may have given 
him.—Wells v. Neff, 12 P. 84, 88, 14 
Or. 66. 

23. U.S.—Plews v. Burrage, C.C.A. 
Mass., 274 F. 881. 

Iowa.—Wangen v. Upper Iowa Power 
Co., 169 N.W. 668, 185 Iowa 110. 

In equity, a previous tender of 
the consideration received is not 
neces.sary before setting aside a set¬ 
tlement ol)lained by fraud.—Plews v. 
Burrage, C.C.A.Mass.. 274 F. 881. 

24. Ga.—Interstate Life & Accident 
Co. V. Shedrick. App., 196 S.E. 456. 

Ky.—Brotherhood of Railroad Train¬ 
men V. Martin, 76 S.W.2d 269, 266 
Ky. 436. 

La -- Harrison v. First Nat. Life Ins. 

Co., App., 179 So. 123. 

Mo.—Wessel v. Wm. Waltko & Co., 
190 S.W. 628, 196 Mo.App. 682. 

N.D.—Gilmore v. Western Electric 
Co., 172 N.W. Ill, 42 N.D. 206— 
Swan V. Great Northern Ry. Co., 
168 N.W. 657, 40 N.D. 258, L.R.A. 
1918P 1063. 

R.I.—I’clletier v. Phoenix Mut. Life 
Ins. Co, 141 A. 79, 80, 49 R.I. 135, 
citing Corpus Juris. 

12 C.J p 356 note 97. 

Statement of grounds for resoission 
A party who de.sires to rescind a 
settlement which was voidable be- 
cau.se procured by the fraud of the 
other party must plainly state to the 
other party the grounds on which 
resct.ssion is based in order to make 
the oft’er to return a valid tender or 
the refusal thereof a waiver of the 
tender.—McNamara v. Eastman Ko¬ 
dak Co., 133 N.E. 113, 232 N.Y. 18. 
reversing 179 N.Y.S. 934, reargument 
denied 134 N.E. 568. 

25. Mo.—Mack v. Acacia Mut. Life 
Ass’n, 65 S.W.2d 1045, 1047, 228 
Mo.App. 212, citing Corpus Juris. 

Wash.—Drew v. Boufficur, 125 P. 
947, 69 Wash. 610. 

2G. Iowa.—Seymour v. Chicago & N. 
W. Ry. Co., 164 N.W. 352, 181 Iowa 
218. 

Ky.—Huffaker v. Jones, 13 Ky.L. 432. 
Me.—Valley v. Boston & M. R. Co., 
68 A. 636, 103 Me. 106. 
j N.D.—Gilmore v. Western Electric 
I Co., 172 N.W. Ill, 42 N.D. 206. 
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or as to the law;27 and until this is done the set¬ 
tlement will constitute a good defense.28 By elect¬ 
ing to retain the property or consideration receiv¬ 
ed, a party must be held to be bound by the settle- 
mcnt.29 The rule applies to actions ex contractu 
as well as actions ex delicto.30 The tender must 
be without qualifications or conditions.^^ 

Ordinarily, it should be made before an action 
is instituted,32 or contemporaneously with the in¬ 
stitution thereof,33 or at any rate before the com¬ 
promise is pleaded in defense.3^ On the other 
hand, it has been held that it may be made with the 
filing of the replication, or at any time during the 
progress of the trial.35 The application of money 
paid on a void settlement to an actual existing debt 
due from the payer is a sufficient return of consid- 
eration.36 

Where the parties cannot be placed in statu quo 
relief will ordinarily be denicd,37 as where the 
rights of third persons have intervened.33 

(2) Exceptions 

Where the party seeking rescission would be en¬ 
titled In any event to retain the money or property re¬ 
ceived on settlement, he need not return or tender back 
the same as a condition precedent to relief; and there 
are certain other exceptions to the general rule requiring 
such return or tender. 


An exception to the rule requiring the restora¬ 
tion of the consideration as a condition precedent to 
rescission exists in those cases in which the party 
rescinding would be entitled to retain the money or 
property received, and admittedly due, even though 
the compromise be set aside,3® or where the com¬ 
promise agreement was without consideration be¬ 
cause in settlement of a larger liquidated and un¬ 
disputed amount, or, if disputed, was based on 
wholly insufficient grounds,^® or where the payment 
was a gratuity or related to a part only of the 
cause of action,or where plaintiff is not suing 
to rescind the new agreement, but his action is on 
his original dcmand.42 

Another exception exists where the sole defense 
interposed in an action on a money demand is a 
settlement in full in consideration of part payment; 
in such case plaintiff need not tender the amount 
received as a condition of avoiding the effect of 
the settlement because procured by fraud.^3 
the general rule does not apply where on a compro¬ 
mise of a claim for personal injuries money is 
paid claimant for loss of time or medical atten¬ 
tion."*^ An offer to return is also unnecessary if 
the judgment asked for will accomplish that re¬ 
sult, as where there is an offer to have the money 
credited on, or deducted from, the judgment,^3 


27- N.T.—Ludington v. Miller, 38 N. 
T.Super. 478. 

28. Ky.—Brotherhood of Railroad 
Trainmen v. Martin, 76 S.W.2d 269, 
256 Ky. 436. 

12 C.J. P 356 note 2. 

29. Mlaa.—Cox well v. Prince, 19 So. 
237. 

12 C.J. P 356 note 3. 

30. Ky.—Brotherhood of Railroad 
Trainmen v. Martin, 76 S.W.2d 269, 
256 Ky. 436—Kentucky Central 
Life & Accident Tn.s. Co. v. Burrs, 
75 S.W.2d 744, 256 Ky. 64. 

12 C.J. p 356 note 4. 

31. Ga.—East Tennessee, etc., R. Co. 

V. Hnyea, 10 S.E. 350, 83 Ga. 558. 
N.Y.—Gould V. Cayuga County Nat. 

Bank, 86 N.Y. 75. 

32. Cal.—^Westerfeld v. New York 
Ij. Ins. Co., 107 P. 699, 157 Cal. 339 
—^Westerfeld v. New York L. Ins. 
Co., 68 P. 92. 61 P. 667, 129 Cal. 68. 

33l Ky.—^Kentucky Central Life & 
Accident Ins. Co. v. Burrs, 76 S. 

W. 2d 744. 266 Ky. 64. 

34. Mich.—Weisep v. Welch, 70 N. 

W. 438, 112 Mich. 134. 

35b Tenn.—Smith v. Boyd, 2 Tenn. 
App. 334. 

36. Wis.—Bowe v. Gage. 106 N.W. 
1074, 127 Wis. 246, 116 Am.S.R. 
1010. 

37. U.S.—Harwood v. U. S. Shipping 


Board Emergency Fleet Corpora¬ 
tion, C.C.A.Conn., 32 F.2d 680, re¬ 
versing, D.C.. 26 F.2d 116, and cer¬ 
tiorari granted U. R. Shipping 
Board Merchant Fleet Corporation 
V. Harwood. 60 S.Ct. 37. 280 U.S. 
544. 74 Tj.Bd. 604, alHrmed 50 S.Ct. 
372, 281 U.S. 519, 74 L.Ed. 1011. 

38. Mich.—Booth Fi.sheries Co. v. 
Alpena Cir. Judge. 135 N.W. 1063, 
170 Mich. 611. 

39. Idaho.—Leaper v. Vaught, 264 P. 
386, 391, 45 Idaho 587, citing Cor¬ 
pus Juris. 

Ky.—Kentucky Central Life & Acci¬ 
dent Ins. Co. V. Burrs, 75 S.W.2d 
744, 256 Ky. 64. 

Mass.—Scott V. Bevilacqua, 116 N.E. 

563, 226 Mass. 554. 

Minn.—^Keefe v. Jefferson, 186 N.W. 
789, 151 Minn. 368--Helvetia Cop¬ 
per Co. V. Hart-Parr Co., 171 N W. 
272, 142 Minn. 74, rehearing de¬ 
nied 171 N.W. 767, 142 Minn. 74. 
Neb.—Collins v. Hughes & Riddle, 
278 N.W. 888, 894, quoting Corpus 
Juris. 

N.J.—Newark Brass Plate & Engrav¬ 
ing V. Citizens’ Nat. Bank, 110 A. 
130, 90 N.J.Eq. 282. 

Tenn.—Glover v. Louisville & N. R. 

Co., 40 S.W.2d 1031, 163 Tenn. 86. 
Tex.—Smith v. Atchison, T. & S. P. 
Ry., Gom.App., 232 S.W. 290, re¬ 
versing, Civ.App., 190 S.W. 761. 
Wash.—Nlmey v. Nimey, 45 P.2d 949, 

764 


9.52, 182 Wash. 194, quoting Corpus 
Juris. 

12 C.J. p 356 note 11. 

40. Ky. — Mutual B<«n. H»*alth & Ac¬ 
cident Ass’n of Omaha, Neb., v. 
Kidd, 82 S.W.2d 312, 2.59 Ky. 261. 

41. U.S.—Humphrey.*? v. Cincinnati 
Third Nat. Bank, Ohio, 75 F. 852, 
21 C.C.A. 538. 

Mass.—Mullen v. Old Colony R. Co., 
127 Muss. 86, 34 Am.R. 349. 

Neb.—Collins v. Hughes & Riddle, 
278 N.W. 888, 894, quoting Corpus 
Juris. 

12 C.J. p 356 note 12. 

4i8. Neh. — Collins v. Hughes & Rid¬ 
dle, supra. 

12 C.J. p 3.57 note 14. 

431 Kan.—Dolnak v. Sons and 

Daughters of Justice, 181 P. 545, 
105 Kan. 59—Carver v. Kansas 
Fraternal Citizens, 176 P. 634, 636, 
103 Kan. 824, citing Corpus Juris. 

44. Ky.—Broadway Coal-Mining Co. 

V. Ortkies, 254 S.W. 434, 200 Ky. 8. 

45. Iowa.—Seymour v. Chicago & N. 

W. Ry. Co., 164 N.W. 352, 181 Iowa 
218. 

Minn.—Marple v. Minneapolis & St. 
L. Ry. Co., 132 N.W. 383, 116 Minn. 
262. Ann.Cas.l912D 1082. 

Neb.—Collins v. Hughes & Riddle, 
278 N.W. 888, 894, quoting Corpus 
Juris. 

Tex.—Smith v. Atchison, T. & S. F. 
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although, on the other hand it has been held that 
a party seeking to rescind a compromise for fraud 
is not relieved from the obligation to restore the 
benefits received merely because of his inability to 
do so, and that it is not sufficient, under such cir¬ 
cumstances, to offer to set off the amount against 
what is claimed from the other party.^ 6 In a suit 
to set aside a settlement for fraud, plaintiff need 
not offer to return property turned over by defend¬ 
ant at the time of the settlement, which defendant 
had been wrongfully withholding, and the delivery 
of which was no part of the consideration.^'^ So, 
in a suit on a claim in which defendant sets up an 
alleged settlement in bar, if plaintiff denies that 
there was any settlement, he need not return any 
sums which he admits having received, hut main¬ 
tains were paid for some other purpose than a set¬ 
tlement of his claim, as a condition precedent to 
maintaining the suit.^^ An offer to make restitu¬ 
tion is not necessary where it docs not appear that 
complainant has received anything under the set¬ 
tlement to restoreand a party may avoid a set¬ 
tlement induced by fraud, notwithstanding his ina¬ 
bility to restore the consideration because of pov¬ 
erty, when he did not discover the fraud until after 
the money had been spent.Where the thing re¬ 
ceived as a consideration is of no value to either 
party, an offer to restore the same is unnecessary,®^ 
and in such case a rescission may be effected by one 
party notifying the other party that he repudiates 
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the settlement, or by suing on the original cause 
of action but in order to obviate this necessity 
of restoration, the thing received must be without 
value to either party.®^ 

Retaining benefit and suing for damages. One 
injured by a fraudulent compromise may, instead 
of restoring the benefit received and suing at •law 
or in equity to rescind and for equitable relief, re¬ 
tain what he has received and sue whoever may be 
liable for the consequences of the deceit, by which 
the compromise was obtained, and recover whatever 
damages resulted therefrom.®^ 

§ 42. - Proceedings to Set Aside 

a. In general 

b. Pleading 

a. In General 

Laches in seeking rescission of a compromise and 
settlement may bar relief. A settlement cannot be im¬ 
peached in a suit to which all the parties to the agree¬ 
ment are not parties. A motion to strike a settlement 
from the files may be heard on the testimony of witness, 
or on affidavits, or on both. 

A party injured or defrauded by an agreement 
of compromise and settlement is bound to exercise 
due diligence in complaining, and if, without ex¬ 
cuse and with full knowledge of all the facts, or 
opportunity for knowledge, he unreasonably delays 
bringing proceedings to avoid, or rescind, the agree¬ 
ment, relief will be denied;®® although mere sus- 


Ry.. Com.App., 222 S.W. 290, re¬ 
versing, Civ.App., Atchison, T. & 
S. P. Ry. Co. V. Snillh, 190 S.W. 
701—New Amsterdam Ca.suaUy Co. 
V. Harnn«:ton, Civ.App., 11 S.W.2d 
533, error dismissed. 

12 C.J. p 350 note 13. 

Befnsal of tender made in reply 
The substantial rinhts of defend¬ 
ants were not prejudiced by plain¬ 
tiff’s failure to tender a return of the 
money paid to him in full settlement 
of his claim before brinRing suit, 
where the reply, seeking to avoid the 
settlement for fraud and want of ca¬ 
pacity, tendered a return of the mon¬ 
ey, which was refused, and the court, 
at defendant’s request credited on 
the amount allowed plaintiff the sum 
previously paid under the .settlement. 
—Broadway Coal Mm. Co. v. Ortkies, 
254 S.W. 434, 200 Ky. 8. 

Where it fairly appears that tender 
would be refused, and the amount is 
credited defendant in the verdict, and 
substantial justice has thus been 
done, the failure of plaintiff to offer 
to return the money received is not 
firround for a new trial.—Marple v. 
Minneapolis & St. L. Ry. Co., 132 
N.W. 333, 115 Minn. 262, Ann.Cas. 
1912D 1082. 


48. Or.—Hadley v. Hadley. 155 P. 
195, 79 Or 573. 

47. Mo—Evans v, Evans, 52 S.W. 

12 . 

4B. Ariz.—City of Prescott v. Sum id. 
247 P. 122, 30 Anz. 347. 

49. Cal.—Rosemead Co v. Shipley 
Co., 278 1*. 1038, 207 Cal. 414 

Tcnn.—Smith v. Royd, 2 Tenn.App. 
334. 

12 C.J. p 357 note 16. 

SOi. Oa—Interstate Life & Accident 
Co. V. Shedriok, App, 195 S.E. 450. 

51. Cal.—Rosemead Co. v. Shipley 
Co.. 278 1*. 1038. 207 Cal. 414. 

Vt.—Johnson v. Belanger, 81 A. 621, 
85 Vt. 249. 

52. Vt.—Johnson v. Belanger, supra. 

53. Mass.—Bassett v. Brown. 105 
Mass. 551—I’crley v. Balch, 23 
Pick. 283. 34 Am.D. 56. 

Vt.—Johnson v. Belanger, 81 A. 621, 
85 Vt. 249. 

54. N.Y.—Strong v. Strong, 5 N.E. 
799, 102 N.Y. 69. 

12 C.J. p 357 note 19. 

55. U.S.—Holman v. Gulf Refining 
Co. of Louisiana, C.C.A.La.. 76 F. 
2d 94, certiorari denied 56 S.Ct. 
102, 296 U.S. 590, 80 L.Ed. 417, re- 
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hearing denied 56 S.Ct. 305, 296 IT. 
S. 664, 80 LEd 474—Vanee v. Chi- 
c*ago I’ortrnil Co., D.C.III., 19 F.2d 
981, certiorari denied 4 8 S.Ct. 141, 
275 U.S 567, 72 LEd. 430, motion 
denied 4 8 S Ct. 303, 72 L.Ed. 1017, 
and 48 S.Ct. 527, 72 LEd. 1018. 
Mich.—Randall v. Port Huron, etc, 
R. Co. 184 N.W. 435. 215 Mich. 413. 
Pa.—O’Reilly v. Reading Trust Co., 
105 A. 542, 262 Pa. 337. 

12 C.J. p 357 note 20, p 358 note 23. 

Ziachea precluding relief 

(1) Delay for t)ver three months.— 
Henderson v. Blenkiron, O.C.A.S.D., 
282 P. 263. 

(2) Delay for over eighteen 
months.—Merkel v. Merkel, 99 A. 924, 
87 N.J.Eq. 154, affirmed 101 A. 1054, 
87 N.J.Eq. 653. 

(3) Delay for two and one-fourth 
years.—Randall v. Port Huron, etc., 
R. Co., 184 N.W. 435, 216 Mich. 413. 

(4) Delay for seven or eight years. 
—Holman v. Gulf Refining Co. of 
Louisiana, C.C.A.La., 76 F.2d 94, cer¬ 
tiorari denied 56 S.Ct. 102, 296 U.S. 
590, 80 L.Ed. 417, rehearing denied 
56 S.Ct. 305, 296 U.S. 664, 80 L.Bd. 
474. 

(6) Delay for fifteen years.— 
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picion on the part of the person defrauded is not 
sufficient to put him on inquiry, so as to charge him 
with failure to act with reasonable promptness in 
suing to rescind the agreement.®® Courts do not 
encourage the overturning of settlements volunta¬ 
rily made and long acquiesced in.®*^ Such acqui- 
escttnce may be taken as an election to affirm,®^ and 
will be a ground for refusal to open the settlement 
except on clear and satisfactory evidence, as stated 
infra § 53. It has been held, however, that the fail¬ 
ure of plaintiffs, in an action on a contract for 
services in which they sought to set aside a com¬ 
promise on the ground of fraud, promptly to repudi¬ 
ate the compromise was immaterial, where they did 
not disaffirm the contract under which the compro¬ 
mise was made, but proceeded to comply with it 
in order to earn the compensation therein stipulat¬ 
ed for a completed contract.®® 

Parties. A settlement cannot be impeached in an 
action to which all the parties to the agreement are 
not parties.®® 

Submission of issue after verdict. While the is¬ 
sue as to the validity of a compromise and settle¬ 
ment cannot ordinarily be tried after a verdict on 
the original claim, still, if affidavits arc received on 
behalf of plaintiff challenging the fairness of the 
settlement, it is error to decide the issue thus ten¬ 
dered without receiving opposing affidavits from de¬ 
fendant, or directing a reference to take proofs.®^ 

A motion to strike from the files a settlement 
agreement procured by fraud could be heard on the 
testimony of witnesses, or on affidavits, or on both.®^ 
Issues of fact arising on such motion may be tried 
by a jury.®® 


Evidence, questions of law and fact, and instruC’- 
Hons relating to the existence and validity of a 
compromise and settlement, regardless of the na¬ 
ture of the proceeding in which such matters arise, 
are considered infra §§ 51-55. 

b. Pleading 

Pleadings seeking to set aside or avoid a compromise 
must sufficiently allege the grounds relied on, and, as a 
general rule, should allege a return or tender of the eon- 
slderation. The pleading may be amended to set up mat¬ 
ters germane to the original pleadings. The court may 
determine defendant’s equities without the filing of a 
cross bill. The usual rules as to issues, proof, and vari¬ 
ance apply. 

Where it is sought to set aside or avoid a com¬ 
promise, the pleadings for that purpose must dis¬ 
tinctly allege the ground relied on.®^ As a general 
rule, complainant should allege in his pleadings the 
fact of a return or tender of the benefit or consid¬ 
eration received by virtue of the settlement;®® but 
it has been held that, since the court will require 
complainant to put the other party in statu quo as 
the price of its decree, it is not necessary to plead 
an offer or tender to return that which was re¬ 
ceived, and that a general prayer for relief and 
offer to do equity is sufficient.®® The declaration or 
petition in a suit to vacate a settlement may be 
amended so as to set up matters germane to the 
original pleadings of the parly.®"^ 

Cross bill. In a suit to .set aside a compromise 
and settlement for complainant’s mistake in failing 
to consider a payment made to defendants, they 
were not required to file a cross bill in order that 
the court might consider the original equities in de¬ 
termining whether they were liable in equity for 
any sum to complainant.®® 


O’Reilly v. Reading Trust Co., 105 
A. 542, 262 Pa. 337. 

Motion to strike settlement from 
files made five days after making 
thereof was held in time.—Scott v. 
Bevilacqua, 116 N.E. 563, 226 Mass. 
554. 

66. Iowa.—Bettendorf v. Bettendorf, 
179 N.W. 444, 190 Iowa 83, 179 N. 
W. 945. 190 Iowa 83. 

67. Wash.—Lehman v. Houston, 131 
P. 825, 73 Wash. 154. 

12 C.J. P 357 note 21. 

66. Minn.—Helvetia Copper Co. v. 
Hart-Parr Co.. 171 N.W. 272. 142 
Minn. 74, rehearing denied 171 N. 
W. 767. 142 Minn. 74. 

12 C.J. p 358 note 22. 

69. Tex.—Western Medical Arts 
Bldg. Corporation v. Bryan, Civ. 
App., 5 S.W.2d 862, error dismissed. 

66. Mo.-—Hannibal First Nat. Bank 
V. North Missouri Coal, etc., Co., 
86 Mo. 125. 


01. N.T.—Kuehn v. Syracuse Rapid 
Transit R. Co., 76 N.E. 589, 183 N. 
T. 456. 

62. Mass.—Scott v. Bevilacqua, 116 
N.E. 563, 226 Mass. 554. 

63l Mass.—Scott v. Bevilacqua, su¬ 
pra. 

64. Ala.—Crowson v. Cody, 98 So. 
420, 207 Ala. 476. 

Kan.—McKnab-Bess Oil Co. v. Com¬ 
monwealth Oil & Gas Co., 52 P.2d 
363, 142 Kan. 739. 

12 C.J. p 358 note 26. 

Pleadings held snfioient 
U.S.—Luhrig Collieries Co. v. Inter¬ 
state Coal & Dock Co., D.C.N.T., 
281 F. 265. 

Tex.—Reasoner v. Gulf, C. & S. F. 
Ry. Co.. 203 S.W. 592, 109 Tex. 
204, reversing, Civ.App., 152 S.W. 
213. 

Pleading held insnflloient 

Kan.—McKnab-Bess Oil Co. v. Com¬ 
monwealth Oil Sc Qas Co., 52 P.2d 
363, 142 Kan. 739. 
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Allegation held irrelevant 

In action to set aside, for duress, 
settlement and discontinuance of an 
action respecting disposition of de¬ 
cedent’s estate, allegation that death 
was brought about by defendants 
was immaterial and irrelevant.— 
Anonymous v. Trenkman, C.C.A.N.Y., 
48 P.2d 671. 

6A Cal.—Westerfleld v. New York 
L. Ins. Co.. 107 P. 699, 167 Cal. 
339. 

Ky.—New York Home Ben. Soc. v. 

Muel, 60 S.W. 371. 22 Ky.L. 1264. 
La.—Harrison v. First Nat. Life Ins. 
Co., App., 179 So. 123. 

ea Mo.—Dalpine v. Lume, 122 S.W. 
776, 145 Mo.App. 649. 

67- Mo.—Welday v. Jones, 79 Mo. 
170. 

68. U.S.—^Armour v. Renaker, Ky.. 
202 F. 901, 121 C.C.A. 259, affirm¬ 
ing, C.C., 191 F. 48. 
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Issues, pToof, and variance. Evidence assailing 
the validity or accuracy of a compromise and set¬ 
tlement because of alleged mutual mistake or fraud 
is inadmissible under the general issue, but the 
facts constituting such objection must be specially 
pleaded.®® When the execution of a contract of 
settlement pleaded in the answer, and met by a 
general denial, is once established, the contract can¬ 
not be impeached.70 An immaterial variance be¬ 
tween the pleadings and proof will be disregard- 
ed.7l 

§ 43. -Effect of Setting Aside 

On setting aside a compromise, the parties are re¬ 
vested with their originai rights, if Judgment is rendered 
on the originai demand, on setting aside a compromise, 
the defendant should be credited with payments made 
and retained by the plaintiff. 

The effect of setting aside the compromise is to 
place the parties in ibe original position; and all 
rights which are transferred, released, or created 
by the agreement are revested, restored, or dis¬ 
charged by the avoidance.'^^ case judgment is 
rendered on the original demand, on setting aside 
a compromise, defendant is entitled to have credit 
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for any payments made to and retained by plain- 
tiff.73 

§ 44. Performance or Breach of Agreement 

A party relying on a compromise agreement must 
show performance on his part, or a valid excuse for 
nonperformance. 

One relying on a contract of compromise and 
settlement calling for the performance by him of 
certain acts must show a performance of the con¬ 
ditions imposed on him by such agreement,or a 
readiness and ability to perform,"^® or he must 
show a valid excuse on his part for the nonper¬ 
formance of the conditions thus imposed.*^® The 
law will not permit one to convert the property of 
another and to escape liability by simply agreeing 
to pay a stated sum, and then not making pay¬ 
ment, when it is to be a cash transaction; pay¬ 
ment of consideration being necessary to the con¬ 
summation of a settlement, unless time is given.'^^ 
TMaintiff, however, need not show performance 
where performance on his part is dependent on 
performance by defendant,*^^ in which case it is 
sufficient that plaintiff be ready and willing to per¬ 
form.’^® The fact that one party demands more 
than is due under the contract is not an excuse for 


89. Iowa.—Johnson v. Berdo, 106 N. 
W. 609. 131 Iowa 621 

70. Ohio.—Solor Reflnmpr Co. v. El¬ 
liott. 15 Ohio Cir.Cl. 5X1. 8 Ohio 
Cir.Dec*. 225. 

71. Iowa.—Rohin.son v. Meek, 210 N 
W. 762, 203 lown 185. 

Variance held Immaterial 
Where the complaint in an action 
for personal injuries and to set 
aside a settlement, allef;:cd that de¬ 
fendant's agent had represented that 
the bill of plaintifT’s doctor would 
“not exceed ten dollar.*;.'’ and the 
proof showed that agent had stated 
that doctor's bill would he “about 
ten dollars." the variance was im¬ 
material.—Robinson v. Mock, supra. 

72. Idaho.—Leaper v. Vaught. 264 
P. 386, 387. 46 Idaho 587, citing 

Corpna Juris. 

Iowa.—Whitcomb v. Collier, 110 N. 

W. 836, 1.33 Iowa 303. 

Ky.—Schmidt v. Martin. 251 S.W. 
999, 1002. 199 Ky. 782, quoting 

Corpus Juris. 

N.J.—Newark Brass Plate & Engrav¬ 
ing Co. V. Citizens’ Nat. Bank, 110 
A. 130. 90 N.J.Eq. 282. 

Utah.—Christensen v. Hamilton Co.. 
129 P. 412. 42 Utah 70, 86. 

If fraud or mistake vitiates ajree- 
susut as a whole, parties are placed 
In their original position.—Leaper 
V. Vaught, 264 P. 386, 45 Idaho 587. 
Partioular right restored 
Where the amount paid by a pur¬ 


chaser to secure his release from a 
contract for the purchase of land is 
recovered by him on the ground of 
in<*jipiicity or fraud or duress at the 
time of the settlement, the vendors 
should be restored to their right to 
have the contract for sales specifi¬ 
cally enforced.—S<-hmidt v. Martin, 
251 S.W. 999, 199 Ky. 782. 

73. Ky.—Middlesboro v. Coal, etc.. 
Bank. Ill S.W. 335, 33 Ky.L. 961. 

74. Ala.— McCarty-CJrcerie Motor Co. 

V. House, 114 So 6«. 216 Ain. 666. 
Ariz.—Barbara Development Corpo¬ 
ration V. Jordan, 295 P. 782, 37 
Ariz. 497. 

La.—Will V. IVyton-Courtney Co.. 83 
So. 827. 146 La. 553—Bntes v. Lilly 
Brokerage Co., App., 159 So. 4 57— 
Jahneke Service v. Bechtel, App., 
149 So. 139. 

Mich.—Palmerlcc v. Republic Ac¬ 
ceptance Corporation, 185 N.W 
829, 216 Mich. 692—Allswede v. 

Central Warehouse Co., 169 N.W. 
13. 203 Mich. 368. 

Mo.—Martin v. Continental Ins. Co. 
of City of New York, App.. 256 S. 

W. 120. 

N.Y.—Kawata v. Barry, 262 N.Y.S. 

292, 237 App.Div. 608. 

Ohio.—Stafford v. Simmons, 16 Ohio 
Clr.Ct..N.S., 71. 

Or.—Linster v. East Lake Health 
Resort, 261 P. 686. 123 Or. 208— 
Pennings v. Giboni. 3 67 P. 598, 86 
Or. 110, rehearing denied 167 P. 
1014, 86 Or. 110. 

12 C.J. p 359 note 44. 
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Buforcemeut of liou 

Persons who on settlement of par¬ 
tition action were to be paid speci¬ 
fied sum in consideration of releas¬ 
ing certain interests, could not en¬ 
force equitable lien for amount of 
settlement, when* unprepared to per¬ 
form conditions specified.—Kawata 
v. Barry, 262 N.Y.S. 292. 237 App. 
Div. 608. 

75. Mont.—International Harvester 
Co. of America v. Merry, 199 P. 
704. GO Mont. 498. 

70. Utah.—Christensen v. Hamilton 
Realty Co., 129 P. 412. 42 Utah 70. 
12 C.J. p 359 note 45. 

scatters uot ezensiug performauoe 

Building owners' failure to notify 
contractor when to remove defective 
tile flooring contractor had agreed 
to remove’ under compromise settle¬ 
ment did not render owners liable 
for price of such tile, where contrac¬ 
tor’s representative failed to keep 
appointments regarding settlement, 
and owners did not refuse permis¬ 
sion to remove tile.—Jahneke Serv¬ 
ice v. Bechtel, La.App., 149 So. 139. 

77. Mont.—State v. Broadwater Ele¬ 
vator Co., 201 P. 087. 61 Mont. 215. 

78. Ky.—Mitchell v. Long, 6 Lltt. 
71. 

78. Neb.—Massillon Engine, etc., Co. 
V. Prouty, 91 N.W. 884, 66 Neb. 
496 . 
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failure of the other party to perform.A failure 
to carry out an agreement of compromise cannot 
be made the basis of a plea to postpone the trial of 
the case until it is performcd.81 A party cannot 
plead a contract of settlement which he himself 

has repudiated.®^ 

§ 45. - Sufficiency of Performance 

The eulTiciency of performance of a compromise 
agreement depends on Its terms and the circumstances 
connected therewith. Where no time is fixed for per¬ 
formance, a reasonable time is implied. 

A contract of compromise, valid in its inception, 
is governed by the law applicable to contracts gen¬ 
erally,®® and what will constitute performance de¬ 
pends primarily on its terms.®4 Where there is a 
compromise and settlement, with a complete re¬ 
lease, the discontinuance of an existing suit is 
merely an incident thereto, and the order can be 
entered by either party at any time after actual set¬ 
tlement of the cause.®® Under a compromise 
whereby defendants were to pay plaintiffs a cer¬ 
tain sum, to be deposited in a particular bank, de¬ 


fendants were guilty of a breach of contract where 
they deposited the money, but immediately gar¬ 
nisheed it.®® It has been held that a debtor’s in¬ 
sistence on an erroneous interpretation of a written 
contract of settlement is equivalent to repudiation 
thereof.®*^ 

Time for performance. Where a compromise 
agreement fixes no time for performance, the law 
implies a reasonable time.®® 

§ 46. - Effect of Breach 

On breach of a compromiae agreement the party en¬ 
titled to performance may bring auit for the breach or 
may elect to regard the agreement as rescinded, and 
proceed on the original claim. Where the compromise 
agreement has been partly performed, the remedy is an 
action for damages for the part remaining unperformed. 

Where the breach goes to an essential element of 
the contract, and in effect amounts to a refusal to 
perform or an abandonment, the other party may 
elect to regard the contract of compromise as re¬ 
scinded and proceed on the original cause of ac¬ 
tion,®® or may sue on the compromise agreement 


80l U.S.—Shubert v. Rosenberger, 
Mo.. 204 F. 934. 123 C.C.A. 256. 45 
L..R.A.,N.S.. 1062. 

81. Tex.—O'Neil v. Murray, Civ. 

App.. 94 S.W. 1090. 

88. Mont.—Mlnneapolis-Moline Pow¬ 
er Implement Co. v. Parent, 17 P. 
2d 1088. 93 Mont. 207. 

83. Colo.—Hanson v. McCann. 76 P. 

983. 20 Colo.App. 43. 

84b Colo.—Honneger v. Alley, 235 P. 

562, 77 Colo. 248. 

12 C.J. p 360 note 51. 

Snflloisncy of performance 

(1) A mortgagee, which agreed to 
accept federal farm mortgage corpo¬ 
ration bonds in addition to mortga¬ 
gors’ note in full satisfaction of debt, 
could not evade its obligation on 
grounds that note was not paid, 
bonds were not tendered within prop¬ 
er time, and wrong kind of bonds 
was tendered, where offer contained 
no time limitation, payment of note 
was not demanded, note was return¬ 
ed after repudiation of agreement, 
and bonds offered were those called 
for by agreement.—Union Central 
Life Ins. Co. of Cincinnati, Ohio, v. 
Imsland. C.C.A.S.D.. 91 F.2d 365. 

(2) Where, to prevent appeal, par¬ 
ties compromised judgment on agree¬ 
ment of defendant to pay smaller 
sum than required by judgment and 
to return certain automobile to plain¬ 
tiffs, delivery of car at garage speci¬ 
fied by plaintiffs' counsel so that it 
was at plaintiffs’ disposal, was suf¬ 
ficient to support finding of trial 
court that there was compliance with 
agreement to deliver it.—Honneger 
V. Alley. 235 P. 562, 77 Colo. 248. 


(3) Where demand for an unliqui¬ 
dated claim was made and parties 
effected a settlement by a written 
agreement which stated that receipt 
of cash and a note of one of the 
parties against whom the claim was 
made was in satisfaction and settle¬ 
ment of any claim against the par¬ 
ties, the settlement agreement was 
not breached by the nonpayment of 
the note, in the absence of any show¬ 
ing that the agreement was to be 
effective only if the note were paid. 
—Pignone v. Brooks, 199 A. 872, 120 
N.J.Law 258. 

Forbearaaco of prosecution of lien 

(1) Enforcement of oral agreement 
to pay money for forbearance of 
further prosecution of lien suit did 
not require dismissal of suit by 
plaintiff.—Hammond Lumber Co. v. 
Cravens. 256 P. 428, 82 Cal.App. 685. 

(2) Direction by plaintiff’s busi¬ 
ness agent to attorney of record to 
forbear prosecution of lien suit on 
defendant’s agreeing to pay money 
showed sufficient control of suit to 
defendant’s advantage.—Hammond 
Lumber Co. v. Cravens, supra. 

85. N.Y.—Wesselman v. Stua’*t, 61 

N.Y.S. 1110, 30 Misc. 808—Wirth v. 

Lang. 125 N.Y.S. 448. 

Dlsmisnal of suit sufllclont, although 
stipulation to filsmlss not filed 
as agreed 

One agreeing with another to sign 
a compromise agreement on the lat¬ 
ter’s agreement to dismiss a pending 
suit Is not prejudiced by the latter’s 
failure to file a stipulation to dis¬ 
miss that both had executed, where 
the suit Is dismissed according to 
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agreement.—Hamill v. Copeland, 66 
P. 901, 26 Colo. 178. 

86. S C.—Wilkins v. Howe Grain & 
Mercantile Co., 96 S.E. 678, 111 S. 
C. 82. 

87. Kan.—Platts v. Thompson, 268 
P. 833, 126 Kan. 544. 

88b Mo.—'Evans v. Evans, App., 28 
S.W.2d 416. 

Vt.—Boston & M. R. R. v. Union 
Mut. Fire Ins. Co., 101 A. 1012, 92 
Vt. 137. 

W.Va.—Maze v. Bennett, 171 S.E. 249, 
114 W.Va. 169. 

89. Ariz.—Pacheco v. Delgardo, 62 
P.2d 479, 46 Ariz. 401, 103 A.L.R. 
494—Cano v. Arizona Frozen Prod¬ 
ucts Co., 300 P. 953, 38 Ariz. 404— 
Barbara Development Corporation 
V. Jordan, 296 P. 782, 784, 37 Ariz. 
497, citing Corpus Juris. 

Cal.—Armstrong v. Sacramento Val¬ 
ley Realty Co., 198 P. 217, 52 Cal. 
App. 110. 

Idaho.—Christman v. Rinehart, 270 P. 
1059, 1061, 46 Idaho 701, quoting 

Corpus Juris. 

Iowa.—Myerly v. Lowery, 186 N.W. 
881, 194 Iowa 139. 

Kan.—Platts v. Thompson, 268 P. 833, 
126 Kan. 544. 

La.—Witt V. Peyton-Courtney Co., 83 
So. 827, 146 La. 653. 

Mo.—Mutual Casualty Co. of Mis¬ 
souri V. Sansone, App., 17 S.W.2d 
558. 

S.D.—Green v. Schmitt, 230 N.W. 233, 
67 S.D. 1. 

Tex.—Lockney Farmers* Co-op. Soc. 
V. Egan, Civ.App., 275 S.W. 732, af¬ 
firmed, Com.App., Egan v. Lockney 
Farmers’ Co-op. Soc., 284 S.W. 937 
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for the breachhis right of action on such agree¬ 
ment is not affected by judgment entered on the 
original claim.®^ 

There arc some cases which regard a compro¬ 
mise agreement after breach as on the same foot¬ 
ing as an executory accord, as discussed in the 
title Accord and Satisfaction § 38, and which hold 
that the party to whom performance is due may 
regard the agreement as having been repudiated by 
the other party and bring an action on his original 
demand.®^ A distinction has been made between 
an agreement to accept the debtor's promise as 
satisfaction of the demand, and an agreement to 
accept the performance of such j)romise as satis¬ 
faction, the rule being that in the latter case there 
can be no satisfaction without performance, and 
the creditor may, on nonperformance, recover on 
the original demand, while in the former case, if 
the promise is not performed, the creditor's only 
remedy is by action for breach thereof, and he 
has no right to sue on the original demand.®*^ 

In some jurisdictions it has been held that, on 
breach of a contract for compromise which has been 
partly performed, the remedy is an action on the 
contract for damages for the portion remaining tin- 


§46 

performed,®^ and that the party cannot repudiate 
the settlement and rely on the original cause of ac¬ 
tion.®® In others it is held that the party has a right 
of election; that where parties agree as to the 
amount due from one to the other, after adjustment 
of their respective claims, and only part of the 
agreed amount is paid, the other party, in lieu of a 
rescission and suit on the original claim, may re¬ 
tain the payments and sue for the balance.®® 

The parties may, by express provision in the com¬ 
promise agreement, stipulate that in case it is not 
performed in accordance with its terms the party 
to whom performance is due may resort to his orig¬ 
inal claim®*^ and credit such payments as shall have 
been made by the other party on account of such 
original claim,®® or the agreement may give such 
party a right of election, on nonpayment of a note 
executed thereunder, either to treat the agreement 
as null and void and prosecute the compromised suit 
to final judgment, or to enforce the note.®® Un¬ 
less there is some express stipulation to the con¬ 
trary, money paid on a compromise is held to be 
a payment pro tanto on the debt, and a failure to 
carry out the compromise by the parly making such 
payment does not give him any claim or right to 
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—Scott v, Lott, Civ.App., 247 S.W 
685. 

12 C J. p 360 note 54. 

TTnezeentod agreement of compro- 

xnlae i.s no bar to fiiforcenient of the 
original claim.—Palmerlee v. Repub¬ 
lic Acceptance Corporation, 185 N.W. 
829, 216 Mich. 692. 

Failure to execute oompromlee re¬ 
lating to clcliverie.s to buyer, remit¬ 
ted parties to prior position and pc- | 
vived selier's right to rescind or 
claim damages.—Kunn v. Waii,sau 
Abrasives Co., 153 A. 823, 85 N.H 
41. 

Xudoraemeut ou check reciting that 
it was “settlcmeiil” of action for 
conversion did not extinguish such 
action which had been revived for 
breach of condition of previous .scl- 
llement.—Oaston & Co. v. Sloreh. 170 
N.E. 496, 263 N.Y. 68. ix*versing 233 
N.Y.S. 761, 226 App.Div. 662. 
Interest on debt 

On defendants’ breach of a com¬ 
promise agreement by refusing fur¬ 
ther to perform and by declaring to 
plaintiff that further performance 
was impossible, plaintiff was enti¬ 
tled to interest from the date of 
such breach.—Armstrong v. Sacra¬ 
mento Valley Realty Co.. 198 P. 217, 
52 Cal.App. 110. 

90* N.D.—Swan v. Great Northern 
Ry. Co., 168 N.W. 667, 40 N.D. 268, 
L.R.A.1918F 1063. 

Tex.—Scott V. Lott, Civ.App., 247 
S.W. 686. 

16 C.J.S.-49 


Utah.—Christensen v. Hamilton Re¬ 
alty Co.. 129 P. 412, 42 Utah 70. 

12 C.J. p 361 note 71. 

Compromise agreement stands on 
same footing as other contracts, and 
either party may enforce u or re¬ 
cover damages for its breach.—Swan 
v. Great Northern Ry. Co., 168 N W. 
657, 40 N.D. 258, L.R.A.1918F 1063. 
Settlement between parties to arbi¬ 
tration 

Provision of settlement agreement 
for entry of Judgment as provided 
in prior arbitration agreement, if set¬ 
tlement agreement were not complied 
with was held merely cumulative 
and optional, and did not preclude 
recovery of unpaid balance from 
debtor’s estate.—Tn re Powers’ E.s- 
tate, 218 N W. 941. 205 Iowa 956. 

91. N.Y.—Ro.senthal v. Rudnick, 78 
N.Y.S. 415, 76 App.Div. 624. 

92. l*a.—Auslander v. Shore, 84 Pa. 
Super. 164. 

12 C.J. p 360 note 56. 

93. Tex.—Gulf, C. & S. Ry. Co. v. 
Harriett, 15 S.W. 556, 80 Tex. 73— 
Ferguson-McKinney iJry Goods Co. 
v. Garrett, Com.App., 252 S.W. 738, 
reversing, Civ.App., 235 S.W. 245— 
Hudspeth V. Hilburn. Civ.App., 283 
S.W. 314—Dost V. Barringer, Civ. 
App., 202 S.W. 791. 

Wash.—Joyner v. City of Seattle, 268 
P. 479, 144 Wash. 641—Rogers v. 
City of Seattle. 37 P. 300, 9 Wash. 
I 168. 


94. S.C.—W. T. Ferguson Lumber 
ro. V. Elliott, 172 S.E. 616, 618, 171 
S (' 455, (luoting Corpus Juris. 

12 C.J. p 355 note 86. 

95. S.C.—W. T. Ferguson Lumber 
Co. V. Elliott, supra. 

12 C.J. p 355 note 86. 

96. Ga.—Vann v. Kimbrel, 123 S.E. 

168, 32 Ga.App. 275—Farmers* 

Stale Itank v. Singletary, 97 S.E. 
90, 22 Ga.App. 653. 

97. U.S.—Olympia Shipping Corpo¬ 
ration V. Morse Dry Dock & Repair 
Corporation. C.C.A.Va., 276 F. 199. 

12 C.J. p 360 note 57. 

98. Cal.—Kauffman v. Shaw, 102 P, 
671, 10 Cal App. 572. 

Ky.—Barrick K»*ntucky Oil & Gas Co. 
V. Serlvner, 26 S.W.2d 48, 233 Ky. 
523. 

Where conditional settlement con¬ 
tract provided that claimant should 
he paid partly in bonds to be issued, 
but if the other party did not com¬ 
ply with the condition as to issuing 
the bonds, the <'ost paid should be 
credited on claimant's account, and 
no bonds were Issued, no suit was 
maintainable on the compromise 
agreement, the remedy, if any, being 
a suit on the original claim.— Bar¬ 
rick Kentucky Oil & Gas Co. v. Scrlv- 
ner. 26 S.W.2d 48. 233 Ky. 528. 

96. U.S.—Westwater v. Murray, Ohio* 
246 F. 427, 167 C.C.A. 589. 
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have the money so paid refunded;^ nor is it neces¬ 
sary for plaintiff to return any portion of the sum 
paid under the agreement, where it is expressly 
provided that any amount paid is to be deemed a 
payment on account in case the agreement is not 
fully performed.* 

Where a judgment for plaintiff is settled by an 
agreement to pay a part of the amount adjudged, 
a few months’ delay by defendant in making the 
payment will not entitle plaintiff to issue execu¬ 
tion for the full amount of the judgment, but only 
for the amount due under the settlement.* 

Failure of one party to comply with all the pro¬ 
visions of a settlement agreement providing for dis¬ 
missal of a suit, with each party paying his own 
costs, does not entitle the other party to assert a 
claim for attorney’s fees incurred in the suit, where 
there was not a total failure of consideration or a 
breach of such essential conditions as to warrant re- 
scission.4 

Dismissal of action, A refusal by plaintiff to 
perform an offer of settlement accepted by defend¬ 
ant warrants dismissal of the action only if the 
agreement extinguished the cause of action.® 


§ 47. -Waiver 

A party to a compromlaa aaraamant may walva, or 
ba astoppad to roly on, a broach of tha agraamant. 

One party to a compromise and settlement may 
waive nonperformance thereof by the other party,* 
or may be estopped to claim a breach where he has 
led the other party to believe that a strict compli¬ 
ance with the agreement will not be insisted on.^ 
The right to be remitted to his original cause of 
action is for the benefit of the other party to the 
compromise and he may, if he so desire, waive the 
breach and proceed on the compromise.* 

§ 48. Enforcement of Agreement 

A compromise agreement may be enforced by petition 
or motion in the original action. The order directing per¬ 
formance of the agreement ahall not be heard on con¬ 
flicting affidavits, but testimony should be heard. The 
Judgment or decree must conform substantially to the 
terms of the agreement, and should secure the rights of 
both parties. Injunction against an action on the original 
demand may be maintained in some jurisdictions. 

A compromise agreement ordinarily may be en¬ 
forced by petition or motion in the original action 
asking for such enforcement,® and if the agreement 
is filed with the papers in the cause, no further 
pleading would seem to be necessary, unless, per¬ 
haps, some fact affecting the decree to be rendered 


a. Ala.—Abercrombie v. Skinner, 42 
Ala. 633. 

Iowa.—McClung v. Lyster, 8 Greene, 
182. 

Mo.—Mutual Casualty Co. of Mis¬ 
souri V. Sansone, App., 17 S.W.2<i 
558 —Striebel v. Century Electric 
Co., App.. 291 S.W. 147. 

S. Cal.—^Kauffman v. Shaw, 102 P. 
671, 10 Cal.App. 572. 

3. Mo.—Evans v. Evans, App., 28 
S.W.2d 416. 

4 . U.S.—Collins V. Hupp Motor Car 
Corporation, D.C.Mich., 34 F.2d 787. 

b. Mont.—Barbarich v. Chicago, M., 
St. P. ft P. Ry. Co., B P.2d 797, 92 
Mont. 1. 

6L Ga.—Mechanics Loan & Savinffs 
Co. V. Fowler, App., 196 S.E. 222. 

12 C.J. p 360 note 62. 

Pacts hM to show waiver 

Where judfrment creditor agreed 
to accept less than amount of Judg¬ 
ment in full satisfaction thereof un¬ 
der contract providing that payments 
should be made in installments, that 
time was of the essence of the con¬ 
tract, and that if payments were not 
made exactly when due creditor 
could collect entire balance due on 
judgment, creditor, by accepting pay¬ 
ments after due dates without de¬ 
claring forfeiture, waived its right 
to declare a forfeiture of contract. 
—^Mechanics Loan ft Savings Co. v. 
Fbwler, Ga.App., 196 S.B. 222. 


Pacts held not to show waiver 

Where pledgee agreed with pledgor 
after conversion of cotton pledged 
to liquidate amount credited on debt, 
balance to be credited os soon as 
pledgee Kceived account sales, and 
pledgee refused to credit remainder, 
pledgor's right to enforce compli¬ 
ance with agreement was not waived 
because from time to time partial 
payments were made and renewal 
notes given for balance of debt to 
secure which cotton was pledged and 
payment in full finally made.—Vann 
V. Kimbrel, 123 S.E. 168, 82 Ga.App. 
275. 

T. N.T.—Browere v. Carpenter, 99 
N.Y.S. 531, 60 Misc. 525. 

8k Cal.—Howland v. Meximerican 
Co., 203 P. 1019, 1020, 56 Cal.App. 
681, citing Corpus Juris. 

Utah.—Christensen v. Hamilton Re¬ 
alty Co., 129 P. 412, 42 Utah 70. 

12 C.J. p 860 note 68. 

9. Md.—McNally v. Rinn, 181 A. 

675, 677, citing Corpus Juris. 

Pa.—Berg v. Cypher, 139 A. 844, 291 
Pa. 276. 

Tex.—^Ward v. Wilson, 45 B.W. 8, 92 
Tex. 22. 

'*A compromise or settlement of 
litigation is always referable to the 
action or proceeding in the court 
where the compromise was effected; 
it is through that court the carrying 
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out of the agreement should there¬ 
after be controlled. Otherwise the 
compromise. Instead of being an aid 
to litigation, would be only produc¬ 
tive of litigation as a separate and 
additional impetus.”—Melnick v. Bin- 
enstock, 179 A. 77, 78, 318 Pa. 633, 
citing Corpus Juris. 

Amendment of record and enforce¬ 
ment by attachment 

A court cannot strike out an entry 
of compromise in a suit and order it 
for trial because it was imperfectly 
entered or because it has not been 
performed. The record should be 
amended nunc pro tunc and then the 
performance of the compromise 
should be enforced by rules on the 
respective parties or by attachment 
if need be.—Cox v. Cox, 63 N.C. 487. 

Cross hill or supplsmantal answer 

Although a settlement of a pend¬ 
ing suit should usually be brought 
before the court by a cross bill or 
supplemental answer, yet a decree 
establishing such a settlement may 
be rendered on petition only, where 
no objection was raised to this 
course until after the decree was 
rendered, and where both parties 
appeared in the matter of the peti¬ 
tion and contested as to the extent 
of the settlement.—Coburn v. Cedar 
Valley Land, etc., Co., Mo., 11 S.Ct. 
258, 188 U.S. 196, 84 L.Ed. 876, af¬ 
firming, C.C., 29 F. 684. 
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may have occurred after the agreement was exe¬ 
cuted.^® Where, pending a suit in equity, an agree¬ 
ment of settlement is made, defendant may obtain 
a rule to compel plaintiff to enter satisfaction of 
record on defendant's performance of the agree¬ 
ment, and such rule is not in effect a bill for spe¬ 
cific performance, so as to make applicable the prin¬ 
ciple that a decree will not be entered in such case 
if it would be unconscionable to do soM An order 
directing the consummation of a settlement of an 
action should not be disposed of on affidavits which 
are sharply conflicting to the making of the settle¬ 
ment agreement; but a referee should be appoint¬ 
ed to take testimony and report to the justice who 
presided at the trial of the action.^2 decree 

fixing the rights of parties under a compromise 
agreement must conform substantially to the terms 
of the agreement.^ 3 Where suits are compromised 
by a recognition of rights of each of the parties in 
part, the court will not enter a decree at the re¬ 
quest of one of the litigants, without also securing 
the reciprocal rights of the other party and a 
judgment based on a compromise should not re¬ 
quire one of the parties to turn over property in 
his possession to the other, without at the same 
time requiring payment of the amount due from 
the other party.i® The court in which the settle¬ 
ment of an action for personal injuries was ne¬ 
gotiated has the right and duty to protect plaintiff 
by participating in the adjustment of claims against 
the amount received by him under the settlement.^® 

Injunction. In some jurisdictions an unexecuted 
agreement of compromise is regarded as an equi¬ 


table and not as a legal defense to the action on 
the original claim, and, therefore, is properly avail¬ 
ed of in equity by injunction against the mainte¬ 
nance of the suit.^"^ 

Specific performance of compromise agreements 
generally is treated in the C.J.S. title Specific Per¬ 
formance § 88, also 12 C.J. p 361 note 8(>-p 362 note 
85; 58C.J. p 1043 notes 41, 46. 

§ 49. -Action for Breach 

The usual rules of pleading apply to actions on com¬ 
promise agreements. The petition must state facts 
showing a good cause of action, and the plea must state 
matters constituting a good defense. The defendant may 
plead affirmative defenses, such as fraud, and seek re¬ 
covery of damages therefor. Counts on the original 
claim and on the settlement thereof are inconsistent. 
The damages recoverable are dependent on the terms of 
the agreements. 

As Stated supra § 46, in discussing the effect of 
a breach of a compromise agreement, on failure of 
one party to perform the conditions of the agree¬ 
ment the other party may sue thereon for the 
breach, such agreement being enforceable by action 
in assumpsit.^® The petition or complaint must 
state facts showing a cause of action based on a 
compromise agreement;^® it must allege a liability 
of defendant, an agreement as to the amount to be 
paid, and an acceptance of such agreement in set¬ 
tlement of the original claim,®® and if the allega¬ 
tions arc sufficient in this respect the petition need 
not contain an itemized statement of the claims 
adjusted by the settlement.®^ The petition should 
show a consideration for the agreement,®® alleging 
for this purpose that there was some reasonable 


IQl Tex.—Ward v. Wilson, 45 S.W. 
8. 92 Tex. 22. 

11. Pa.—Berg v. Cypher, 139 A. 844. 
291 Pa. 276. 

XarafiolMioy of bond for porformoiiee 

Alleged insufficiency of bond for 
performance of settlement agreement 
did not preclude enforcement there¬ 
of. where complaining parties made 
no objection to bond when received 
and were in fact protected by it.— 
Berg V. Cypher, supra. 

1& N.Y.—^Freudenberg v. Trattler, 
298 N.T.S. 214, 249 App.Div. 684. 
laL Mich.—Rademaker v. Pfeiffer, 
248 N.W. 826, 269 Mich. 826. 
PartiCQlar provioioaa of dooroo 

(1) Where compromise agreement 
did not require furnishing of reports, 
decree requiring them was improper, 
although agreement provided for fu¬ 
ture settlement of minor details.— 
Rademaker v. Pfeiffer, supra. 

(2) So where amount of party’s 
investment was fixed by the agree¬ 
ment, decree could not reduce it.— 
Rademaker v. Pfeiffer, supra. 


(3) Where the agreement fixed 
amount of withdrawing party’s in¬ 
vestment and rights, decree fixing 
remaining party’s Investment in 
business was harmless.—Rademaker 
V. Pfeiffer, supra. 

14. U.S.—Furniture Caster Assoc, v. 
Toler, C.C.N.J.. 84 F. 996. 

15b Tex.—Southern Oil Co. v. Wil¬ 
son, 66 S.W. 429, 22 Tex.Civ.App. 
534. 

16L N.Y.—Bongiorno v. U. S. Truck¬ 
ing Corporation, 296 N.Y.S. 266, 
163 Misc. 582. 

17. N.J.—Trenton St. R. Co. v. Law- 
lor, 71 A. 234, 74 A. 668, 74 N.J.Eq. 
828. 

12 C.J. p 862 note 86. 

18. Pa.—Meaker Galvanizing Co. v. 
Charles E. Mclnnes & Co., 116 A. 
400, 272 Pa. 661. 

19. Ind.—Smith v. Yost, 126 N.E. 78, 
72 Ind.App. 628. 

gOb Okl.—^unn v. Fryberger, 176 P. 
248, 71 Okl. 170. 
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81. Tex.—Needham v. Bythewood, 
Clv.App., 61 S.W. 426. 

88. Ky.—Forsythe v. Rexroat, 27 S. 

W.2d 696, 234 Ky. 178. 

N.Y.—Guggenheim v, Guggenheim, 
168 N.Y.S. 207, affirmed 170 N.Y.S. 
1084, 188 App.Div. 931. 

12 C.J. p 361 note 74. 

Allegations held snAoient 

(1) Petition in action against 
parent on contract assuming expens¬ 
es of caring for injuries caused by 
minor child, in consideration of for¬ 
bearance to sue, was held sufficient. 
—Forsythe v. Rexroat, 27 S.W. 2d 696, 
284 Ky. 173. 

(2) Petition in action against den¬ 
tal surgeon on compromise agree¬ 
ment need not aver defendant had 
been guilty of negligence and un¬ 
skillfulness in performance of sur¬ 
gical operation, where it alleges that 
there was a bona fide controversy 
between plaintiff and defendant con¬ 
cerning defendant’s negligence and 
unskillfulness.—Barr v. Qilmour, 266 
S.W. 6, 204 Ky. 682. 
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foundation for plaintiff’s claim»^3 that the 

compromise was made in good faith.^* Plaintiff 
must also aver performance of all conditions pre¬ 
cedent on his part.^B Counts on the original claim 
and on a compromise and settlement thereof are in- 
consistent.2B In an action based on an alleged 
compromise, no recovery can be had on the original 
claim.27 

Defendant may plead any affirmative defense to 
the action,such as fraud or duress inducing the 
settlement,^® and seek damages for the fraud with¬ 
out rescinding.®® An answer that neither responds 
to the settlement nor denies it is bad.®^ Where 
notes are given in the settlement of a family con¬ 
troversy and one of the makers fails to pay a note 
given by him, such failure is no defense to an action 
on a note given by another party to the settlement.®® 
A positive denial of the allegations of the com¬ 
plaint respecting the execution of the compromise 
agreement by defendant’s attorney of record puts 


in issue the attorney’s authority.®® 

Damages. The damages recoverable for breach 
of a compromise agreement art those which are the 
natural, direct, and proximate result of the breach,®^ 
the amount due under the terms of the agreement 
being ordinarily the measure.®® Where property 
is to be delivered under the contract, the measure 
of damages is the money value of the property as 
fixed by the contract.®® 

§ 50. Pleading 

a. In general 

b. Necessity and sufficiency of plea of 

compromise and settlement 

c. Replication, reply, or supplemental pe¬ 

tition 

a. In General 

Where the petition shows that the cause of action has 
been terminated by an executed compromise, it will be 
dismissed on demurrer. 


Alleffatlone held InsnfllcieiLt I 

Complaint on a <-ontract, made In 
1913, to pay plaintiff certain Hum to 
abandon her proceed inf?, instituted in 
1909, to set asid<‘ decree divorcing 
her, entered in 1901, failingr to state 
in whose favor the decree was, but 
alleg'ing that whatever claim plain¬ 
tiff might have against her former 
husband depended on setting decree 
aside, and not showing wherein de¬ 
cree could have been attacked, was 
demurrable, failing to show con¬ 
sideration for the contract by sur¬ 
render of any legal claim.—Guggen¬ 
heim V. Guggenheim. 168 N.Y.S. 209, 
affirmed 170 N.Y.S. 1084, 183 App.Div. 
931. 

23. Neb.—Majors v. Majors, 138 N. 
W. 674, 92 Neb. 473. 

24. Neb.—Majors v. Majors, supra. 

25. N.Y.—Cowen v. Rouss, 81 N.Y.S, 
276, 40 Misc. 106. 

26. Md.—Sullivan v. Roswell, 89 A. 
940, 122 Md. 639. 

27. Miss.—D. L. Pair Tie Co. v. 
Warrell. 112 So. 24, 147 Miss. 412. 

2& La.—Carday v. Neidermeier, 
App., 146 So. 68. 

Or.—Young v. King, 166 P. 63. 85 Or. 

22 . 

Wash.—Gregg v. Deezer, 262 P. 692, 
142 Wash. 142. 

8 uttci«no 7 of allegatloM 

(1) In an action to recover one 
thousand dollars for breach of agree¬ 
ment to give note for that amount in 
settlement of dispute between par¬ 
ties, plea that defendant deposited 
note with another party for benefit 
of plaintiff according to contract, but 
that plaintiff refused to accept it, 
sets up good defense.—Young v. 
King, 166 P. 68, 86 Or. 22. 


(21 But a plea alleging that said 
dispute arose out of prior contract, 
from performance of which defend¬ 
ant was for various reasons excused, 
sets up no defense.—Young v. King, 
supra. 

(3) So. a plea alleging that said 
dispute arose out of prior contract 
under which plaintiff paid mon(‘y to 
defendant and another, who was 
therefore necessary party to suit, 
seta up no defense.—Young v. King, 
supra. 

Answer held not to show settlement 

In action on note given to bank, 
answer pleading set-off of balance 
due defendant as depositor contain¬ 
ing allegations as to note being giv¬ 
en for money borrowed while de¬ 
fendant had a balance, but while his 
pass book was with the bunk to be 
balanced was held not to show that 
dispute as to state of account was 
closed by giving note.—Prather v. 
Dudley, Ga., 255 F. 647, 166 C.C.A. 
615. 

29. Wash.—Gregg v. Beezer, 262 P. 

692, 142 Wash. 142. 

Allegation of duress Insnflloient 

Allegation that compromise agree¬ 
ment to pay three hundred dollars 
was signed to calm wife and quiet 
payee, who asserted his claims in 
“loud and belligerent tones,” was 
held not to show that agreement was 
void as produced by violence or 
threats.—Carday v. Neidermeier, La. 
App., 146 So. 68. 

30. Wash.—Gregg v. Beezer, 262 P. 

692. 142 Wash. 142. 

That settlsmeat agreement was 
merged into consent Judgment did 

not impair parties’ right to seek 
damages for deceit inducing settle¬ 
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ment agreement.—Gregg v. Beezer, 
supra. 

Allegation of damage 

Allegation that defendants were 
induced to assume obligation of ap¬ 
proximately seven hundred dollars, 
which, in fact, was obligation of ap¬ 
proximately one thousand two hun¬ 
dred dollars, was a sufficient allega¬ 
tion of damage by deceit indu(‘ing 
settlement agreement.—Gregg v. 
Beezer, supra. 

31. Ind.—Bernhamer v. Conard, 45 
Ind 151. 

32. Kan.—Bottom v. Harris, 193 P. 
1058, 108 Kan. 7. 

33. Cal.—Jones v. Noble, 39 P.2d 
486, 3 Cal.App.2d 316. 

34. Kan.—Spencer v. Agnew, 210 P. 
486, 112 Kan. 182. 

Bamages reasonable 

In an action for the value of a 
note which plaintifT claimed she was 
entitled to receive in settlement from 
defendant, where the jury found that 
at the time of the settlement de¬ 
fendant did not own or have in his 
possession a note which he offered to 
turn over to plaintiff as a part of 
the settlement, and further found 
that she never accepted in lieu there¬ 
of the note of any other person, un¬ 
der the rule that a party is entitled 
to such damages as are the natural, 
direct, and proximate result of the 
breach of a contract, it was held that 
plaintiff was entitled to the benefit 
of her bargain, that is, the amount 
of the note and interest.—Spencer v. 
Agnew, supra. 

3& Ga.—Vann v. Kimbrel, 123 S.E. 

168, 32 Ga.App. 276. 

36. Mmn.—Sunset Orchard Land Co. 

V. Sherman Nursery Co., 140 N. 

W. 112, 121 Minn. 6. 
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Questions relating: to the pleadings in proceed¬ 
ings to set aside an agreement of compromise and 
settlement, supra § 42 b, and in actions for breach 
of such agreement, supra § 49, have already been 
discussed. The necessity and sufficiency of a plea 
of compromise and settlement, and the replication 
or reply to such plea, arc discussed infra this sec¬ 
tion in subdivisions b and c. It has been held that, 
where plaintiff’s petition shows that the cause of 
action has been ended by an executed compromise, 
it is properly dismissed on demurrer.37 

b. Necessity and SnjQQiciency of Plea of Com¬ 
promise and Settlement 

(1) Necessity 

(2) ' Sufficiency 

(1) Necessity 

A compromise is not available as a defense unless 
specially pleaded, although there is authority for the rule 
that such defense may be proved under the general Is¬ 
sue. An answer cannot be amended on the trial to plead 
such defense. An executed compromise may be shown 
under a plea of payment, but such plea will not author¬ 
ize proof of an executory agreement. A compromise after 
commencement of the action may be pleaded by supple¬ 
mental answer or plea puis darrein continuance, and such 
defense must be pleaded in bar of further maintenance 
of the action. It cannot be presented by a motion to 
dismiss. 

It has been held to be more in keeping with the 
rules of good pleading to require defendant to plead 
a compromise agreement relied on to defeat the 
action, leaving plaintiff to reply by way of confes¬ 
sion and avoidance if desired, than to have it al¬ 
leged in the complaint.^® Some authorities have 
held that a compromise, in order to be available as 
a defense, must be specially pleaded, and cannot be 


§ 50 

proved under the general issue or a general de¬ 
nial,^ 9 and this is so, under some statutes, even in 
an action on the case,^® although if evidence to es¬ 
tablish the defense is given under the general issue 
without objection, it may be considered by the 
court.Other authorities have held such defense 
may be shown under the general issue and so, 
it has been held that, under the general issue, evi¬ 
dence of a compromise of a like suit between the 
same parties on the same subject matter is admis¬ 
sible. Regardless of the true rule, it is consid¬ 
ered the better practice to plead a compromise spe¬ 
cifically.^^ A defendant who pleads a contract of 
settlement can defeat recovery only by proving the 
contract ])Ieaded, and not by another contract, 
shown by plaintiff’s evidence, which defendant re¬ 
pudiated and asserted was never made.'*** Where 
a compromise agreement is not directly sued on, 
but an amount equivalent to that which it calls for 
is claimed by a cross bill, the agreement is admis¬ 
sible in evidence to show that the party has, for 
.1 valuable consideration, waived his objections to 
the amount of recovery sought.^® An amendment 
of the answer to set up the defense of settlement 
shc)iild be considered and disposed of before trial, 
and cannot be made during the trial.'*'*' 

/Vra of payment. An executed compromise and 
settlement may be shown under a plea of payment, 
although not specially pleaded but the contrary 
has been held as to an executory agreement.*® It 
has been held, however, that, in an action on an ac¬ 
count stated, a denial and a plea of payment are 
insufficient to raise the defense that the account was 
in fact unliquidated, and that j)laintifF had accepted 
payments made by defendant in full discharge.®® 


37. Ga.—Taylor v. Knowles, 73 S.E. 
8.54. 10 Ga.App. .588. 

38. Colo.—Crandall Realty, etc., Co. 
V. Tanquury, 130 P. 1084. 23 Colo. 
App. 564. 

Flu.—National Surety Co. v. Willy.s- 
Overland. 138 So. 24. 26, 103 Fin. 
738, citini? Corpns Juris. 

39. Ga.—PilRTim Health & Life Ins. 
Co. V. Jenkins, 170 S.E. 687, 47 
Ga.App. 441. 

Kan.—Hines v. Roberts Bros., 232 P. 
1050. 1051, 117 Kan. 689, quolinx 
Corpus Juris —Morlan v. Hyatt. 
226 P. 739, 13 6 Kan. 86. 

Ky.—Leslie County v. MaRpard, 13 
S.W.2d 766, 227 Ky. 583—Darrauffh 
v. Denny, 245 S.W. 152. 196 Ky. 
614. 

Mo.—Wechslcr v. Davis, 239 S.W. 
654. 209 Mo. App. 570, certiorari 

firranted Davis v. Wechslcr, 43 S. 
Ct. 88. 260 U.S. 713, 67 L.Ed. 477, 
and reversed on another pround 44 
S.Ct. 13, 263 U.S. 22, 68 L.Kd. 143. 


Okl.—Gasricr v. Mayer. 43 P.2d 467, 
171 Okl. 457 —Rudd Hoard Co, v. 
A. B. Kirschhauni Co., 242 P. 268, 
115 Okl. 21. 

Tex.—Torre.s v. Di.shnian, Civ.App., 
69 S.W.2d 601, error di.smisscd. 

Vt.—McAlli.'^ler V. Benjamin, 121 A. 

263. 96 Vt. 475. 

12 C.J. p 363 notes 94, 97. 

40. Vt.—McAllister v. Benjamin, su¬ 
pra. 

In an action for deceit a setth*- 
ment was not available as defense, 
under a Kvneral denial g’overned by 
the Practice Act, Gen.L 1791 aubd 2, 
as amended by L.1921 No. 72 S 1.— 
McAllister v. Benjamin, supra. 

41. Mass.—Ridenour v. H. C. Dex¬ 
ter Chair Co., 95 N.E. 409, 209 
Mass. 70. 

Minn.—^Kelly v. llopkims, 117 N.W. 
396, 105 Minn. 165. 

48. Ill.—Schwartz v. Southerland, 61 
Ill. App. 175. 


43. Tex.—Ellis v. Mills, 28 Tex. 584. 

44. Fla.—Durham Tropical Land 
Corporation v. Sun Garden Sales 
Co.. 138 So. 21, 106 Fla. 429, re¬ 
hearing denied 143 So. 758. 106 Fla. 
429. and aftlrmed 151 So. 327, 106 
Fla. 42,0. 

45. Mo—Sirlebel v. Century Elec¬ 
tric Co.. App., 291 S.W. 147. 

46. US—O'Reilly v. Edrinffton, 
MI.S.S.. 133 U.S. appendix clxxvil, 26 
L.Ed. 3 009. 

47. Kan.—Morlan v. Hyatt, 225 P. 
739, 116 Kan. 86. 

48b Colo.—Rio Grande Southern R. 
Co. V. Colorado Fuel, etc., Co., 91 
1*. 3114, 41 Colo. 3. 

49. Okl.—Continental Gin Co. v. Ar¬ 
nold, 153 P. 160, 62 Okl. 569. 

6a Colo.—Scott v. Gilmore, 192 P. 
497, 68 Colo. 590. 
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trials® Where in a suit on a note defendant sets 
up the affirmative defense that he delivered his 
check to plaintiff in full satisfaction of plaintiff’s 
demand, and it appears that plaintiff accepted and 
indorsed the check, which contained a notation of 
the settlement, the presumption is that he accepted 
and indorsed it in toto, notation and all.'^'^ 

Settlement with joint tort-feasor, A person who 
seeks to avoid liability by reason of a settlement 
made with a'joint tort-feasor has the burden of 
showing that the settlement was made under such 
circumstances as to discharge him also.*^® 

b. As to Matters Included 

(1) In general 

(2) Delivery of bill, note, receipt, etc. 

(1) In General 

A general settlement will be presumed to Include all 
existing demands between the parties, imposing on the 
party claiming that certain items were not included, the 
burden of proving that fact. 

It will be presumed that a general settlement in¬ 
cludes all matters in controversy and all demands 
existing at the time between the parties;^® and 
while this presumption is not conclusive in its char¬ 
acter,^^ it imposes on the party claiming that cer¬ 
tain items were not included in the settlement the 
burden of establishing such fact,®^ and this, by a 
fair preponderance of the evidence, as hereinafter 
stated, infra § 53, although, strictly speaking, the 
presumption docs not shift the burden of proof.*- 


It will not be presumed, however, that disputed 
rights were included in the settlement, if the par¬ 
ties had no power or authority to compromise or 
settle such rights.®® A debtor making a settlement 
with his creditor, who had several claims against 
him, has the burden of proving that a claim not 
specifically mentioned at the time of settlement was 
intended to be included therein.®^ It has been held 
that payment of money by an agent in settlement of 
a suit against him by his principal to recover the 
value of property intrusted to him to be sold docs 
not, in a subsequent suit by the agent against the 
principal, create a legal presumption that the set¬ 
tlement included the agent’s expenses and commis¬ 
sions, although the principal received the payment 
with that understanding; the burden being on the 
principal to establish that fact.®^ It has also been 
held that where a settlement of pending litigation 
is pleaded as an estoppel, the burden is on the 
pleader to prove that the particular matter in con¬ 
troversy was settled in the former suit.®® 

(2) Delivery of Bill, Note, Receipt, Etc. 

The giving of a bill or note, receipt in full, duebill, 
mortgage, or bond and mortgage, ordinarily raises a 
presumption of the settlement of all existing demands, 
and the same is true of a bond regiting that it is the 
amount of the obligor's indebtedness on final settlement; 
but no presumption of a general settlement arises from 
the execution of notes for specified items of indebtedness, 
in the usual course of business. 

The execution and delivery of a bill or note is 
prima facie evidence, or raises a presumption, of 


Tex.—Eastland County v. Davisson, 
Com.App., 298 S.W. 268, reversing, 
Civ.App., 290 S.W 196—Weller v. 
Burns, Civ.App., 210 S.AV. 861, dis¬ 
missed for want of jurisdietion. 
Wia.—Hanley v. Hines, 186 N.W. 

602, 176 Wis. 252. 

12 C.J. p 364 note 20. 

Conrt cannot assume existence of 
settlement pleaded, in the ab.senco 
of any proof establishing it affirma¬ 
tively, since the burden of proof 
rests on the party alleging settle¬ 
ment.—W. D. Jenkins Liumber Co. 
V. Cramer Bros., 160 N.W. 42, 182 
Iowa 161, modified on other grounds 
165 N.W. 305. 

Judgment procured by fraud after 
settlement 

Bank stockholder had burden of es¬ 
tablishing claim that Judgment 
against him was procured by fraud 
after full settlement made between 
him and bank receiver.—Sherman v. 
Linderson, 215 N.W. 601, 204 Iowa 
532. 

76. Iowa.—Barber v. Maden, 102 N. 

W. 120, 126 Iowa 402. 

Tex.—Eastland County v. Davisson, 
Com.App., 298 S.W. 268, reversing, 
Civ.App.. 290 S.W. 196. 


77. Idaho.—Finlayson v. Harris, 291 
P. 1071. 49 Idaho 697. 

78. N.Y.—Walsh v. New York Cen¬ 
tral, etc.. R. Co., 97 N.E. 408, 204 
N.Y. 58, 37 L..R.A.,N.S., 1137, . af¬ 
firming 124 N.Y.S. 312, 140 App. 
Div. 1. 

79. D.C.—Bailey v. Gordon, 8 F.3d 
672, 56 App.D.C. 30, quoting Corpus 

Jnrls. 

Idaho.—Smith v. Washburn-Wilson 
Seed Co., 34 P.2d 969, 971, 54 Idaho 
659, quoting Corpus Juris and de¬ 
claring rule clearly stated. 

Iowa.—Marsh v. Pilcher Hardw'are 
Co., 180 N.W. 648, 190 Iowa 592— 
Barber v. Maden, 102 N.W. 120, 126 
Iowa 402. 

12 C.J. p 364 note 22. 

Bettlsmsut pending suit 

Where, pending suit on original 
contract, parties entered into settle¬ 
ment. such settlement must be pre¬ 
sumed to have Included all matters 
which could have been litigated in 
original suit.—Paramount Contract¬ 
ing Co.. Inc., y. Deklade, 169 N.Y.S. 
I 154. 


672, 56 App.D.C. 30, quoting Cor¬ 
pus Juris. 

Iowa.—Barber v. Maden, 102 N.W. 
120, 126 Iowa 402. 

12 C.J. p 364 note 23. 

81. D.C.—Bailey v. Gordon, 8 P.2d 
672, 56 App.D.C. 30, quoting Cor¬ 
pus Juris. 

Idaho.—Smith v. Wcashburn-Wilson 
Seed Co.. 34 P.2d 969. 971. 54 Idaho 
659, quoting Corpus Juris. 

Iowa.—Marsh v. Pilcher Hardware 
Co., 180 N.W. 648, 190 Iowa 592. 

Neb.—Stuart v. Torrey, 184 N.W. 215, 
1D6 Neb. 608. 

Vt.—Bushee v. Allen, 31 Vt. 631. 

12 C.J. p 364 note 24. 

88k Iowa.—Barber v. Maden, 102 N. 
W. 120, 126 Iowa 402. 

8a. Ky.—Meyer v. Zoll, 84 S.W. 643, 
119 Ky. 480, 27 Ky.L. 167. 

84b Iowa.—Rickel y. Kladivo, 219 
N.W. 484. 

89. Mass.—^Walton T. Eldridge, 1 
Allen 203. 

86 . Ga.—Glisson v. Burkhalter, 120 
S.E. 664, 81 Ga.App. 366. 


80. D.C.—^Bailey v. Gordon, 8 F.2d 
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the settlement of all existing demands between the 
parties up to date,®*^ although in some jurisdictions 
the rule does not obtain, or is qualified.*** A receipt 
in full of all demands is likewise prima facie evi¬ 
dence of a settlement,** as is the giving of a due- 
bill,®® the execution of a mortgage,or a bond and 
mortgage,*2 or a bond for the payment of money, 
stating that it is the amount of the promisor’s in¬ 
debtedness on a final settlement.** This presump¬ 
tion is not conclusive, however, but may be rebut¬ 
ted by evidence clearly showing the contrary,*^ as 
that the claim in question was not included in the 
settlement, or that the note was given on another 
and dififerent consideration.** No presumption of 
a general settlement of accounts arises from the 
execution of notes for specific items of indebted¬ 
ness in the usual course of dealings between the 


parties.*® 

c. As to Validity of Agreement 

A compromise ordinarily is presumed valid, and the 
burden is on a party seeking to avoid it to prove Its in¬ 
validity; but where fiduciary relations exist, the fiduciary 
has the burden of overcoming the presumption of undue 
influence. Where false representations are knowingly 
made, an Intent to deceive will be presumed. 

Where an agreement of compromise and settle¬ 
ment is shown, every presumption is indulged in 
favor of its fairness, correctness, and validity gen- 
erally,*7 and the burden of proving mistake, fraud,, 
duress, or other facts relied on in avoidance of the 
agreement is on the party seeking to avoid it.** 
Thus, in an action on a compromise agreement, 
defendant is presumed to have entered into it with 
full understanding, and to have consulted his own 


87. Ind.—Duvall v. Ransom A Ran¬ 
dolph Co.. 169 N.K. ri37. 90 Ind.App. 
605—Young v. Paul. 13 l> N.E. 602, 
176 Ind.App. 5.38—Hammerton v. 
J. R. Watkins Meclual Co., 120 
N.E. 710, 68 Ind.App 515. 

Iowa.—In re Kahl's K.slHlr, 2.32 N W. 
133, 210 Iowa 903—Uigns v. (lish, 
205 N.W. 833. 20] Iowa 14S—Allon 
V. Bryson, 25 N \V. 820, 67 Iowa 
591 56 Am.R. 35S. 

N.M.—Nixon-Foster Service Co. v. 
Morrow, 64 r.2d 92. 96, 41 N M. 67. 
<iuoting Corpus Juris. 

N.Y.—Shimel v. Willium.s, 240 N.Y.S. 
161. 136 Misc 464. 

Okl.—.Tohns v. Edwards. 250 P 1012, 
120 Okl. 85. 

Or.—Gorsline v. Gore, 176 P. 603, 90 
Or. 389. 

12 C.T. p 364 note 27. 

88. In nunols 

(1) The giving of a note, of It¬ 
self, unexplained, is not evidence of 
a settlement of all demands between 
the parties to such an instrument, 
but it tends to corroborate testimony 
of such settlement and may be con¬ 
sidered by the jury, and weighed in 
the light of the surrounding circum¬ 
stances.—Rosencrantz v. Mason, 85 
111. 262—Crabtree v. Rowand. 33 Ill. 
421—Ankeny v. Pierce. 1 Ill. 289, 12 
Am.D. 174—HelTron v. Chapin, 35 Til. 
App. 565—Lauder v. Albright, 19 Ill. 
App. 667. 

(2) “Where parties have a settle- 
tnent of their accounts and a check 
for the amount found due from one 
to the other, which recites that it is 
in full, is accepted and afterward 
paid, the presumption of fact is 
strong that ail items properly 
chargeable at the time are embraced 
in the settlement.”—Robinson v. 
Webb, 73 Ill.App. 669. 671. 

89. Pa.—Simons v. Hallidle Co., 44 
A. 455, 193 Pa. 662. 

12 G.J. p 865 note 28. 


90. Tnd—Spencer v. Crisman, 15 
Ind. 215. 

12 C..I. p 365 note 29. 

91. Iowa.—Allfti \ Bry.sc>n, 25 N.W. 
820. 67 Iowa 591. 06 Am.R. 358. 

92. S C.—Chewning v. Proctor, 2 
M< Cord Eq. 11. 

93. Ph.—J ack v. McKee, 9 Pa. 235. 

94. Iowa—Riggs V. Gish, 205 N.W. 
833. 201 Iowa 148 

12 C.J. p 365 note 32. 

95. Ind.—Bishop v. Welch, 35 Ind. 
521. 

90. Iowa —J. I. (\ase Threshing 
Mach. Co. V. Fi.sher. 122 N VV. 575, 
144 Iowa 45. 

97. Ala.—Boyd v. Dent, 113 So. 11, 
216 Ala. 171. 

Mich.—Kirl v. Zinner, 264 N.W. 391, 
392, 271 Mich. 331, quoting Corpus 
Juris. 

N.Al.—Nixon-Foster .Service Co. v. 
Morrow, 64 P 2d 92, 96, 41 N.M. 67, 
(luoling Corpus Juris. 

Or.—Gorsline v. tJore, 176 P. 603, 90 
Or. 389. 

12 C.J. p 365 note 85. 

It will not lightly be presumed 
that, where partie.s have long been 
engaged in attempting to adjust 
highly complicated controversy, men 
experienced in law and tlnance would 
deliberately enter into sweeping ar¬ 
rangement for settlement without 
being fully apprised of all material 
matters affecting settlement contract 
as executed.—(\»lumbus Hotel Corpo¬ 
ration V. Hotel Management Co., 156 
So. 893, 116 Fla. 464. 

Agreement of parties of record or 
attorneys determining suit is pre¬ 
sumptively made in good faith.—La- 
marre v. Lamarre, 152 A. 272, 84 N. 
H. 441. 

Conditional settlement 

Where defendant denies the valid¬ 
ity of a compromise agreement sued 
on, and alleges that it was not to 
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become effective until approved by 
the attorney of one of the parties, 
he has the burden of proving such 
condition.—Kraiith v. Krampp, 26 S. 
W.2d 1043, 233 Ky. 396. 

98. Ala—Boyd v. Dent, 113 So. 11, 
216 Ala. 171. 

Iowa.—In re Brenton’s Estate, 239 N. 
W. 9, 214 Iowa 1K5--Dickson v. 
R)ou\ City Terminal R>. Co., 125 
N.W. 167, 147 Iowa 601. 

Kv.—Jarrett v. Louisville & N. U. 
Co. 257 RW. 17, 201 Ky. 452— 
Bailey v. Wood, 69 S.W. 1103, 114 
Ky. 27, 24 Ky.L 801. 

La—Richard v. JJorecky, 128 So. 177, 
13 T.a App. 507 

Mich.—Kiri v. Zinner. 264 N.W. 391, 
392. 274 Mich, 331, quoting Corpus 
Juris. 

N M —Nixon-Fosler Service Co. v. 
Morrow, 64 B.2d 92, 96, 41 N.M. 67, 
quoting Corpus Juris. 

N.Y—In re Tyrrell’s Estate, 185 N. 
Y.S 762, 116 Misc. 714. affirmed 190 
N.YS. 955, 198 App.Div. 1001. 

N.D.—Knowlen \. Lahr Motor Sales 
Co., 230 N.W. 213, 59 N.D 404. 

Okl.—Midland Valley R. Co. v. Clark, 
189 1*. 184, 78 Okl. 121—I»aelMc 

Mut. Life Ins. Co. of California v. 
Coley. 162 P. 713. 62 Okl. 161. 
Pa.—Shaw v. Shaw, 145 A. 75, 295 
Pii. 241. 

Tex —Cleburne State Bank v. Ezell, 
Civ.App., 78 S.W.2d 297. 299, citing 

Corpus Juris. 

Wash.—I’lerce v. Seattle Electric Co., 
138 P. 666. 78 Wash. 167, affirmed 
145 P. 228, 83 Wash. 141. 

12 C.J. p 365 note 36. 

Physical disability 

Burden is on plaintiff in personal 
injury action to prove by fair pre¬ 
ponderance of evidence that at time 
of settlement plaintiff was under dis¬ 
ability from injury.—Knowlen v. 
Lahr Motor Sales Co., 230 N.W. 213, 
59 N.D. 404. 
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interests.^^ So, where a settlement is relied on by 
defendant, the presumption that plaintiff understood 
the contract as written is conclusive, and it is error 
to place on defendant the burden of showing that 
fact;i but where fiduciary relations exist between 
the parties to a settlement, there is a presumption 
of undue influence, and the burden is on the fiduci¬ 
ary to rebut this presumption by showing that the 
settlement was made in good faith, without unfair¬ 
ness, and was equitable and just.^ 

Consideration. A mutual concession and remis¬ 
sion of claims will be deemed in ordinary cases to 
have been made on sufficient consideration.^ So, 
where a series of notes were given in settlement 
of an old obligation for which the makers were lia¬ 
ble as sureties, a provision in the last note that in 
the event of payment of the other notes it should 
be surrendered without payment will be presumed 
supported by a consideration.'^ Inasmuch as a bona 
fide dispute affords sufficient consideration for a 
compromise and settlement, as heretofore stated su¬ 
pra § 11, plaintiff suing on a contract of settlement 
is only required to prove the existence of a bona 


fide dilute, and that defendant promised to settle 
the same, and he need not go further, and prove 
that he had actually a valid cause of action against 
defendant and where parties enter into a writ¬ 
ten agreement that a dispute exists between them, 
reciting their claims, and a note is executed pur¬ 
suant to the agreement, it will be presumed that 
there was a bona fide dispute.^ 

Fraudulent intent. Whei% a party seeking to 
avoid a settlement agreement for fraud, shows 
knowingly false representations, an intent to de¬ 
ceive is presumed as a matter of law, and no other 
positive proof of intent is required.^ 

§ 52. Admissibility of Evidence 

Any competent evidence le admlisible when It Is 
relevant to prove or disprove the making, terms, and 
matters included In an allejoed settlement, the perform¬ 
ance or breach thereof, and its validity. 

Any competent evidence, if relevant to prove or 
disprove the existence and finality of a compromise 
and settlement,* the terms thereof and matters in¬ 
cluded,® and the performance or breach thereof,^® 


90. Colo.—Weat v. Wegeforth, 246 
P. 204, 79 Colo. 444. 

I. Ky.—Addyston Pipe, etc., Co. v. 
Copple, 22 S.W. 323. 94 Ky. 292, 15 
Ky.L. 129. 

8 . Ill.—Hobbs V. Monarch Refrigrer- 
atin^ Co.. 115 N.E. 634, 277 Ill. 326, 
L.R.A.1917D 847, Ann.Cas.l918A 

743. 

& Me.—Doyle v. Donnelly, 66 Me. 
26. 

4 . Tex.—Cooper Grocery Co. v. H. 
T. Hamrick & Co., Civ.App., 229 S. 
W. 366. 

5. Ky.—Koenlgr Bros. v. Zlbart, 70 
S.W.2d 946, 254 Ky. 43. 

Mot aaoMsary to prove negllso&oo 
In action agrainst plumber on con¬ 
tract of compromise, whereby de¬ 
fendant agreed to repair house dam¬ 
aged by gas explosion due to his al¬ 
leged negligence, plaintiff was only 
reQuired to show grounds for bona 
nde dispute respecting cause of ex¬ 
plosion and that defendant promised 
to settle dispute by repairing house 
and need not prove actual negligence 
by defendant.—^Koenig Bros. v. 
Zibart, supra. 

0 . Ala.—O’Rear v. Sutton, 112 So. 
169, 215 Ala. 630. 

7. Iowa.—^Andrew v. Baird, 266 N. 
W. 170, 221 Iowa 83. 

& Ala.—^McCullars v. Jacksonville 
Oil Mill Co., 63 So. 1026, 169 Ala. 
682—Curb V. Dabbs & Tannehill, 
97 So. 109, 19 Ala.App. 149, certio¬ 
rari denied Ex parte Curb, 97 Bo. 
Ill, 210 Ala. 46. 

Ark.—^Arkansas Anthracite Coal & 


Land Co. v. Dunlap, 218 S.W. 839, 
142 Ark. 368. 

Ga.—Perryman v. Woods, 123 S.E. 

623, 32 Ga.App. 401. 

Ind.—Wolf Hotel Co. v. Parker, 168 
N.E. 294, 87 Ind.App. 333—Allass 
V. Borinstein, 165 N.E. 48, 86 Ind. 
App. 677. 

Md.—Robinson v. Singerly Pulp & 
Paper Co., 72 A. 828, 110 Md. 382. 
Mass.—Quinn v. Standard Oil Co. of 
New York, 144 N.E. 63, 249 Mass. 
194—Laprade v. Fitchburg & L. St. 
Ry. Co., 90 N.E. 982, 206 Mass. 77. 
Tex.—Giles v. Corbett, Civ.App., 293 
S.W. 284. 

Aots continuing preparation to 
proBConte claim alleged to have been 
previously settled are admissible.— 
Curb V. Dabbs A Tannehill, 97 So. 
109, 19 Ala.App. 149, certiorari de¬ 
nied Ex parte Curb, 97 So. Ill, 210 
Ala. 46. 

Judgment of competent court of 
record predicated on compromlee and 
a resulting consent between the par¬ 
ties is admissible In proof of a com¬ 
promise.—Orr v. Hamilton, 86 La. 
Ann. 790. 

rmallty of settlement 

Where a settlement between plain¬ 
tiff and defendant was to be final In 
all respects unless a third person 
should say that the windows were 
not included in a bill of lumber, and 
if he should say that they were In- 
I eluded, then the settlement was not 
I to be final with respect to the win- 
I dows, and afterward plaintiff com¬ 
menced an action in which he wish¬ 
ed to avoid the settlement, evidence 
I of what such third person in fact 
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said after the settlement on the sub¬ 
ject is admissible.—Tucker v. Gar¬ 
ner, 25 Kan. 464. 

Bvidcaoc inadmissible 
Excluded evidence as to prior rela¬ 
tions and litigation was held not 
germane, in action involving issue of 
agreement to pay in consideration of 
dismissal of action.—Rogers v. Blum- 
auer, 266 P. 324, 122 Or. 352. 

9. U.S.—Central Paper Co. v. South- 
wick, C.C.A.Mich., 66 F.2d 693. 

Ala.—McCullars v. Jacksonville Oil 
Mill Co., 63 So. 1026, 169 Ala. 682. 
Ky.—Williams v. Watson, 268 S.W. 
1067, 207 Ky. 266. 

N.Y.—Conde v. Hall, 87 N.Y.S. 411, 
92 Hun 335. 

Tex.—Wolf V. Wolf, Civ.App., 269 S. 
W. 488. 

Svidsnos admissible 

Where the terms of a settlement 
were in issue, it was not error to re¬ 
ceive testimony as to what the en¬ 
tire indebtedness was on the day of 
settlement.—McCullars v. Jackson¬ 
ville Oil Mill Co., 63 So. 1026, 169 
Ala. 582. 

Bvidsuos laadmlBSibls 

Ala.—McCullars v. Jacksonville Oil 
Mill Co., supra. 

N.C.—Grubbs v. Ferguson, 48 8.E. 
661, 186 N.C. 60. 

10 . Ariz.—Cano v. Arizona Frozen 
Products Co., 800 P. 968, 88 Arlz. 
404. 

Evldsuos adBdSBlbls 

Evidence of damages sustained be¬ 
fore date of federal court Judgment 
enjoining infringement of trade¬ 
mark was held admissible In subse- 
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is admissible, even though its bearing may be re- 
moteM Evidence to prove or disprove the validity 
of the compromise,, when attacked for fraud,^2 
duress,!® mutual mistake of fact,!^ want of con¬ 
sideration,!® or mental incapacity,!® is also admis¬ 
sible if relevant to such issues; but where plaintiff 
sues only on that portion of a contract involving 
a compromise, evidence of misrepresentations con¬ 
cerning another severable part of the contract is in- 
admissible.!^ Where an action is brought to re¬ 
cover for negligence causing personal injury, and 
there Is no evidence establishing a prima facie case 
of liability, the question of the fraudulent settlement 
of the action becomes immaterial.!® The circum¬ 
stances leading up to and attending the making of 
the compromise are admissible,!® as is evidence to 
show the reason for compromise,®® and acts of the 
parties in recognition thereof.®! Evidence may be 


admissible to show the fact and grounds of dis¬ 
pute;®® but evidence which relates exclusively to 
the subject matter of the original dispute, abrogated 
by the compromise, is inadmissible.®® Thus, while 
evidence as to the merits of the respective conten¬ 
tions in regard to the original demand is irrele¬ 
vant, defendant when sued on the compromise can¬ 
not show that his contention in reference to such de¬ 
mand was correct,®^ or that, through his error in 
calculation, he was mistaken in his belief that he 
was indebted to plaintiff when the compromise was 
made.®® Yet, where plaintiffs good faith is in is¬ 
sue, or the compromise is attacked as frivolous and 
wholly without foundation, evidence as to the orig¬ 
inal demand and the circumstances surrounding it 
may be relevant.®® Evidence of collateral facts rel¬ 
evant to the issue of good faith may be admitted.®^ 
In an action on a contract of compromise, evidence 


quent action for damagres, where de¬ 
fendant failed to complete compro¬ 
mise agreement waiving damages.— 
Cano v. Arizona Frozen Products Co., 
supra. 

Bvldenoa inadmlatihle 

Evidence as to whether defendant, 
refusing to consummate compromise 
agreement waiving damages for in¬ 
fringement of trade-mark, was will¬ 
ing to operate plant under license 
from plaintiff, was held immaterial 
in action for damages.—Cano v. Ari¬ 
zona Frozen Products Co., supra. 

11. N.J.—Worcester Loom Co. v. 
Hcald, 72 A. 421, 78 N.J.Law 172. 

12. Ala.—^Weeden v. Asbury, 138 So. 

267, 223 Ala. 687—Loveman v. 

Birmingham, R., etc., Co., 48 So. 
411. 149 Ala. 515. 

Ga.—McDonald v. McDonald, 180 S.E. 
815, 180 Ga. 771. 

Idaho.—Leaper v. Vaught, 264 P. 386, 
45 Idaho 587. 

Iowa.—Rounds v. Butler, 223 N.W. 
487, 207 Iowa 785. 

Kan.—Matthews v. McNeill, 157 P. 
387, 98 Kan. 5. 

Okl.—Coates v. First Nat. Bank & 
Trust Co. of Oklahoma City, 55 P. 
2d 441, 176 Okl. 322. 

Tex.—^Western Medical Arts Bldg. 
Corporation v. Bryan, Civ.App., 5 
S.W.2d 862, error dismissed. 

Wash.—Carpenter v. Gooley, 28 P. 

2d 264. 176 Wash. 67. 

Falsa rapraMatationa 

Under a reply to a plea of a com¬ 
promise and settlement that it was 
procured by defendant fraudulently 
representing to plaintiff that he had 
no cause of action, and that defend¬ 
ant could show that the facts were 
not as plaintiff claimed them to be, 
evidence that one of the representa¬ 
tions made to induce the settlement 
was a statement by defendant’s at¬ 
torney that plaintiff’s attorney had 


offered to settle the suit for a certain 
sum is inadmissible.—Johnson v. 
Chicago, etc., R. Co., 77 N.W. 476, 
107 Iowa 1. 

13. Ga.—McDonald v. McDonald, 180 
S.E. 815, 180 Ga. 771. 

Iowa.—Hounds v. Butler, 233 N.W. 
487, 207 Iowa 73.'i. 

Neb.—Goring v. Cass County School 
District No. 28, 107 N.W. 250, 76 
Nob. 219. 

Jury oonld consider all olroiun- 
Btanoes in record for purpose of de¬ 
termining whether duress existed 
through certain threats, as pleaded, 
but such consideration could not be 
for purpose of finding duress in any¬ 
thing but items specifically pleaded. 
—Gray v. Shell Petroleum Corpora¬ 
tion, 237 N.W. 460, 212 Iowa 826. 

14. Okl.—Coates v. First Nat. Bank 
& Trust Co. of Oklahoma City, 55 
P.2d 441, 176 Okl. 322. 

16w Iowa.—Hounds v. Butler, 228 N. 
W. 487, 207 Iowa 735. 

16. N.Y.—Griffith v. American Bridge 
Co. of New York, 148 N.Y.S. 994, 
163 App.Dlv. 597. 

17. Idaho.—Shaw Supply Co. v. 
Morgan, 282 P. 492, 48 Idaho 412. 

18. Cal.—Polk V. Garcia & Magglni 
Co., 80 P.2d 615, 137 Cal.App. 406. 

19. U.S.—Central Paper Co. v. South- 
wick, C.C.AMich., 56 F.2d 593. 

Ind.—Keely v. City of Indianapolis, 
97 N.E. 668, 49 Ind.App. 396. 

N.M.—Nixon-Foster Service Co. v. 

Morrow, 64 P.2d 92, 41 N.M. 67. 
Tex.—Giles v. Corbett, Civ.App., 293 
S.W. 180, 182, citing Corpus Juris. 
12 C.J. p 366 notes 43, 44. 

Courts are liberal in receiving evi¬ 
dence of circumstances leading up to 
and surrounding transaction consti¬ 
tuting alleged settlement and com¬ 
promise agreement. — Nixon-Foster 
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Service Co. v. Morrow, 64 P.2d 92, 41 
N.M. 67. 

80. Tex.—First Nat. Bank v. Brown. 
Civ.App., Ill S.W.2d 806. error 
granted—Aycock v. Ross, Civ.App., 
169 S.W. 1037. 

XuBolveaoy of defendant 

In action on a renewal note, where¬ 
in defendant alleged that two other 
notes in lesser amount had been ac¬ 
cepted in settlement of his obliga¬ 
tion represented by the renewal note, 
evidence of defendant’s Insolvency 
was admissible as tending to show 
why the notes for a le.sser sum were 
accepted in settlement of defendant’s 
own personal note.—First Nat. Bank 
V. Brown, Tex.Civ.App., Ill S.W.2d 
806, error granted. 

81. Conn.—Beach v. Whittlesey, 48 
A. 350, 73 Conn. 630. 

Ga.—Smith v. Atwood, 14 Ga. 402. 

88. Mich.—Sanford v. Huxford, 82 
Mich. 31.3, 20 Am.R. 647. 

12 C.J. p 366 note 47. 

83. Ill.—Dyrenforth v. Palmer Pneu¬ 
matic Tire Co., 88 N.E. 290, 240 
Ill. 25. 

12 C.J. p 366 note 61. 

84 . Ga.—Armour Fertilizer Works v. 
Wynne Mercantile Co., 151 S.E. 671, 
40 GaApp. 842. 

Ill.—Dyrenforth v. Palmer Pneuma¬ 
tic Tire Co., 88 N.E. 290, 240 111. 
25. 

8& Idaho.—Moran v. Copeman, 47 
P.2d 920, 65 Idaho 785. 

2B. Ga.—Armour Fertilizer Works 
V. Wynne Mercantile Co., 161 8. 
E. 671, 40 Oa.App. 842. 

Wis.—Colby Cheese Box Co. v. 
Laabs, 202 N.W. 796, 186 Wis. 858. 

87. Iowa.—Greenlee v. Mosnat, 101 
N.W. 1122, 126 Iowa 830. 

N.M.—^Nixon-Foster Service Co. v. 

Morrow, 64 P.2d 92, 94, 41 N.M. 67, 
I quoting Oorpus Juris. 
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that, at the time the contract was made, plaintiffs 
were poor and in destitute circumstances was ad¬ 
missible in their behalf.^* 

Docimctifary evidence. Documentary evidence 
that is relevant to any issue in the case is admissi¬ 
ble under the same conditions that such evidence is 
admitted in other cases. 2 ® 

§ 53. Weight and Sufficiency of Evidence 

a. Existence of agreement 

b. Validity of agreement 


c. Nature and terms of agreement, mat¬ 
ters included, and performance or 
breach 

a. Existence of Agreement 

The existence of a eompromlae and settlement must 
be established by a preponderance of evidence. The evi¬ 
dence may be circumstantial, but the uncorroborated tes¬ 
timony of the plaintiff, contradicted by the defendant Is 
Insufficient. 

A party relying on a compromise and settlement 
must prove its existence by a preponderance of evi- 
dence.3® The fact of a settlement may be proved 


as. Ala.—^Adams v. Adams, 29 Ala. 
433. 

29. Ind.—^Atlass v. Borlnsteln, 166 
N.E. 48, 85 Ind.App. 677. 

Ky.—Williams v. Watson, 268 S.W. 
1067, 207 Ky. 256. 

Mo.—Scott V. Parkview Realty & 
Improvement Co., 164 S.W. 532, 256 
Mo. 76. 

N.M.—^Nixon-Postcr Service Co. v. 
Morrow. 64 P.2d 92. 94. 41 N.M. 
67, quoting Corpus Juris. 

Tex.—Dunn v. Lamar County Levee 
Improvement Dist. No. 1, Clv.App., 
293 S.W. 284. 

12 C.J. p 366 note 53. 

Xiottors 

(1) Letter, although written some 

months before compromise Anally be- j 
came effective, but which contained i 
offer ultimately accepted, was held 
part of compromise agreement, and 
admissible in action to enforce It.— 
Williams v. Watson, 268 S.W. 1067, i 
207 Ky. 256. j 

(2) Letter explaining settlement, 
accompanying check received in ex¬ 
change for release of liability, was 
admissible to prove compromise and 
settlement.—Giles v. Corbett, Tex. 
Civ.App., 293 S.W. 180. 

Jbscelpt 

Receipt by life tenant for money 
paid In settlement of damages by 
construction of levee was admissible 
as evidence of such agreement, not 
only as against signer but also as 
against the remaindermen for whom 
he acted by their authority.—Dunn v. 
Lamar County Levee Improvement 
Dist. No. 1, Tex.Civ.App., 293 S.W. 
284. 

30. Ark.—Rye v. Norsworthy, 7 S. 
■yV-Sd 782, 177 Ark. 1195. 

Colo.—Roller v. Smith, 231 P. 656, 
76 Colo. 371. 

Iowa.—Taylor v. Chicago, R. I. & P. 
Ry. Co., 170 N.W. 388, 186 lows 
506. 

Miss.—D. L. Pair Tie Co. v. Warrell, 
112 So. 24, 147 Miss. 412. 

N.D.—Knowlen v. Lahr Motor Sales 
Co.. 230 N.W. 213, 69 N.D. 404. 

Or.—Llnster v. East Lake Health Re¬ 
sort. 261 P. 686, 123 Or. 208. 

12 C.J. p 366 note 56. 


Evldsuoa ralllolaat to •stabUah 
agreement 

U.S.—Chandler v. State Highway 
Board of Georgia, C.C.A.Ga., 61 
F.2d 601—Karn v. Andresen, C.C. 
A.Minn., 60 F.2d 427, affirming, D. 
C.. 61 P.2d 621. 

Ala.—J. H. Arnold & Co. v. Gibson, 
113 So. »5. 216 Ala. 314~Hodge v. 
Joy. 92 So. 171. 207 Ala. 198. 
Ark.—May v. Sharp, 99 S.W. 2d 262, 
193 Ark. 340—Union Trust Co. v. 
Pocahontas Special School Dist., 76 
S.W.2d 60. 189 Ark. 1019—Rye v. 
Norsworthy. 7 S.W.2d 782, 177 Ark. 
1195—Stewart v. Budd, 275 S.'W^ 
748. 169 Ark. 363—Satterfield v. 
Looper. 242 S.W. 811, 154 Ark. 440 
—W. Y. Bransford & Son v. Smith 
ft Whitney. 228 S.W. 377, 147 Ark. 
613. 

Cal.—Rusconi v. California Fruit Ex¬ 
change, 281 P. 84. 101 Cal.App. 
750—Russell v. Riley ft Peterson, 
266 P. 567, 82 Cal.App. 728-^Ham- 
mond Lumber Co. v. Cravens, 256 
P. 428. 82 Cal.App. 685—Smith v. 
Simpson, 177 F. 190, 38 Cal.App. 
549. 

Ga.—Hart v. Little. 146 S.E. 338, 39 
Ga.App. 106—Prince Hall Masonic 
Bldg. Ass’n V. Howard, 136 S.E. 94, 
36 Ga.App. 169—Pendergrass Bank¬ 
ing Co. V. T. W. Murphy ft Sons, 
120 S.E. 670, 31 Ga.App. 386. 
Idaho.—Flnlayson v. Harris, 291 P. 

1071, 49 Idaho 697. 

Ill.—Walters v. Checker Taxi Co., 
265 Ill.App. 329—Houston v. Frank. 
210 Ill.App. 196. 

Ind.—First Nat. Bank v. Stevenson, 
168 N.E. 194, 90 lnd.App. 92. 

Iowa.—Nelson v. Silver, 276 N.W. 
38—Stuart v. Beans, 263 N.W. 8l6, 
221 Iowa 307—Hartwlck v. Hart- 
wick, 262 N.W. 502, 217 Iowa 768— 
Gilmore v. Geiger, 220 N.W. 7, 206 
Iowa 161—Kasper v. Kasper, 181 
N.W. 448—Rowe v. Rowe, 174 N. 
W. 354, 187 Iowa 640—Logsdon v. 
Moffltt, 159 N.W. 182. 

Kan.—Massey-Harris Co. v. Horn, 
294 P. 666, 132 Kan. 206—Sweeney 
v. Finney, 209 P. 821, 112 Kan. 9— 
United States Tire Co. of New 
York v. Kirk. 159 P. 892, 97 Kan. 
631. 


Ky.—Lincoln Bank ft Trust Co. v. 
Cross, 78 S.W.2d 747, 267 Ky. 637— 
Byers v. Sherrill, 59 S.W.2d 982, 
248 Ky. 736—Davis v. Pendennis 
Club. 19 S.W.2d 1078, 230 Ky. 465 
—O'Kain v. Whittle, 273 S.W. 497, 
209 Ky. 786—Wilson v. McCullough 
Bros., 216 S.W. 74, 186 Ky. 722— 
McNeill’s Heirs v. Thompson, 198 
S.W. 671, 178 Ky. 90. 

La.—Frazier v. Louisiana Central 
Lumber Co., 80 So. 890, 144 La. 
699—Zibilich v. Rittenberg, 139 So. 
309, 18 La.App. 628. 

Mass.—Sherman v. Sidman, 14 N.E. 
2d 145—Segal v. Allied Mutuals 
Liability Ins. Co., 188 N.E. 604, 285 
Mass. 106—Puritan Wool Co. v. 
Winsted Hosiery Co., 161 N.E. 413, 
263 Mass. 467. 

Mich.—St. James v. Embury-Martin 
Lumber Co.. 188 N.W. 437, 219 

Mich. 115—Grand Traverse Fruit 
ft Produce Exchange v. Thomas 
Canning Co., 166 N.W. 878, 200 
Mich. 95. 

Minn.—Gerllch v. Thompson Yards, 
225 N.W. 273, 177 Minn. 426—Da¬ 
vis V. Moses, 216 N.W. 225, 172 
Minn. 171—People’s State Bank of 
Cannon Falls v. Drake-Ballard Co.. 
205 N.W. 69, 164 Minn. 175—Whit- 
nack V. Twin Valley Produce Co., 
182 N.W. 444, 148 Minn. 367—Dag¬ 
gett V. St. Paul Tropical Develop¬ 
ment Co.. 169 N.W. 252, 141 Minn. 
51. 

Miss.—^Kellogg v. King. 76 So. 134. 
114 Miss. 375, appeal dismissed 38 
S.Ct. 12. 245 U.S. 626. 62 L.Ed. 518. 

Mo.—Robertson Canning Co. v. Da¬ 
vis, App., 15 S.W.2d 882—Landers 
V. Fox, App., 209 S.W. 287. 

Neb.—Bliss v. Backemeyer, 240 N.W. 
556, 122 Neb. 637. 

N.H.—Clough V. Verrette, 109 A. 78, 
79 N.H. 356. 

N.J.—^Dreschler v. Dreschlei\ 144 A. 
308. 106 N.J.Eq. 741. 

N.Y.—Straub v. Buffalo Broadcasting 
Corporation, 288 N.Y.S. 808, 247 
App.Div. 566. 

Pa. — Thalheim v. Oehris Hat Mfg. 
Co., 96 Pa.Super. 616. 

Tenn.—Thurmond v. Whittaker, 1 
Tenn.App. 111. 

Tex.—Brown Shoe Co. v. Beall, Civ. 
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by circumstantial evidence ;3i but the uncorroborat¬ 
ed testimony of plaintiff, contradicted by defendant, 

is insufficient.32 

b. Validity of Agreement 

While a mere preponderance of the evidence hae 
eometimee been held eufficient to warrant setting aside 
a compromise and settiement for invaiidity, it is general¬ 
ly held that the grounds for relief, especially fraud or 
mistake, must be established by a higher degree of proof, 
as by evidence that is clear and convincing, clear and 
satisfactory, etc. 

In some cases it has been held that a mere pre¬ 
ponderance of the evidence is sufficient to establish 
mutual mistake as a ground for setting aside a set¬ 
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tlement.2S It has also been held that a charge of 
mistake of fact must be sustained clearly by a 
preponderance of evidence,2^ and that, in a personal 
injury action to which a settlement is pleaded, 
plaintiff must show by a fair preponderance of evi¬ 
dence that, at the time the settlement was made he 
was under disabilities from the effect of the in- 
jury.35 On the other hand, a mere preponderance 
of the evidence is generally held insufficient to war¬ 
rant setting aside a settlement on the ground of 
fraud,28 especially in the case of family settle¬ 
ments,2 7 although the fact that a settlement was 
not obtained by fraud may be established by a pre- 


App., 107 S.W.2d 456—White v. 
Lione Star Wool-Mohair Co-Op. 
Ass’n, Clv.App., 96 S.W.2d 178— 
Champlln Reflnlng Co. v. Street. 
Civ.App., 57 S.W.2d 903—Millor v. 
Good Marble & Tile Co., Civ.App., 
37 S.W.2d 323, error dlsnii.«!.sed- 
Security Union Casualty Co. v. M 
& V. Tank Co., Civ.App.. 12 S.W.2(1 
1062—Express Pub. Co. v. Perry. 
Civ.App., 10 S.W.2d 574—Ferguson 
V. Lewis. Civ.App., 290 S.W. 858— 
L. D. Powell Co. V. Lee, Civ.App., 
257 S.W. 308. 

Wash.—Johnson v. A.ssociated Oil Co. 
of California. 17 P.2d 44, 170 Wa.sh, 
634. 

Wis.—Grand Trunk Western K. Co. 
V. Lahiff, 261 N.W. 11, 218 Wis. 
457—Robinson v. E. R. Pahl & Co., 
217 N.W, 318, 194 Wis, 595. 

12 C.J. p 366 note 56 [aj. 

Bvldence Inrofflclent to establish 
agreement 

IT.,S.—Fitzhugh V. Smith, C.C.A.Ark., 
97 F.2d 893. 

Ark.—Maxey v. Logan, 198 S.W. 270. 
131 Ark. 593. 

Cal.—Burgess v. California Mul, 
Building & Loan A.ss’n. 290 P. 1029, 
210 Cal. 180—G. W. Williams Co. 
V. Klassen, 34 P.2d 735. 139 Cal. 
App 532—Ezmirlian v. Otlo, 34 P. 
2d 774, 139 Cal.App. 486—Salter v. 
Marsh. 270 P. 735, 94 Cal.App. 124 
—Redding v. Petty, 267 P. 121, 91 
Cal.App. 588—Gugliemetti v. Gra¬ 
ham, 196 P. 64, 50 Cal.App. 268— 
Hall V. Puente Oil Co., 191 P. 39, 
47 Cal.App. 611. 

Idaho.—O’Malley v. U. S. Building & 
Loan Ass'n. 298 P. 675, 50 Idaho 
583—Witthoft V. Commercial de¬ 
velopment & Investment Co., 268 
P. 31, 46 Idaho 313. 

Ill.—Ohlendorf v. Bennett, 241 Ill. 
App. 637—Nelson v. American 
Business Bureau, 241 Ill.App. 432 
—Elliott V. Kidder, 196 Ill.App. 
216. 

Ind.—Old Reliable Paint Co. v. 
Storey, 144 N.E. 662, 83 Ind.App. 
203. 

Iowa.—Jacobson v. Spriggs, 261 N.W. 
61^ —Fitzgerald v. Miller, 206 N. 


W. 324, 200 Iowa 718—Shaw v. 
Binder. 198 N.W. 492. 

Kan.—Sowder v. Lawrence, 281 P. 
921. 129 Kan. 135. 

Ky.—Champion v. Ferguson, 43 S.W. 
2d 719, 241 Ky. 303—Hatfield Const. 
Co. V. City of Paintsville, 20 S.W. 
2d 713, 236 Ky. 750—Davis v. Wil- 
liam.s Bpo.s. Const. Co., 269 S.W. 
289. 207 Ky. 404. 

La.—Hutchings v. Johnson, 141 So. 
27, 174 La. 456—Fairbanks, Morse 
& Co V. Roney. 101 So. 122, 156 La. 
729—Wright & Anderson v. C. J. 
Richard & Son. 132 So. 788, 16 La. 
App. 655—Phillip.s-Jones Corpora¬ 
tion V. Caskey, 127 So. 46, 13 La. 
App. 676, rehearing denied 128 So. 
553. 14 La.App. 26—Ector v. Kahn, 
123 So. 4 20, 11 La.App. 281—Fra¬ 
zier V. Robin.son, 120 So. 773, 10 
La.App. 250—Fritz v. Nolan, 6 La. 
App. 568 

Me.—Fogg V. Hall. 178 A. 56. 133 Me. 
322—Dionne v West Paris Bldg. 
As.s’n. 139 A. 497, 126 Me. 454. 
Minn —Stebbins v. Friend, Crosby & 
Co., 258 N.W. 824. 193 Minn. 446— 
Thocle V. La Vallee Law Book Co., 
19;j N.W. 469, 155 Minn. 340. 

Mo.—Simmons v. Globe Printing Co., 
209 S.W. 130, 201 Mo.App. 133. 
Neb.—Laip v. Calloway, 174 N.W. 
314, 103 Neb. 714. 

N.Y.—In re Saleeby’s Estate, 267 N. 

Y.S. 440, 240 App.l)iv. 900. 

N.D.—Valker v. National Tea Co., 
188 N.W. 306, 48 N.D. 982. 

Okl.—Spring v. Major, 259 P. 125, 
126 Okl. 150. 

Or.—Linster v. East Lake Health Re¬ 
sort. 261 P. 686, 123 Or. 208—Niel¬ 
sen V. Portland Gas & Coke Co., 
147 P. 564. 76 Or. 505 
Pa.—Thomas v. Hill Top Section of 
German Benefleial Union, 103 A. 
504, 260 Pa. 1. 

S.D.—Ilamann v. Thede, 235 N.W. 
124, 58 S.D. 117. 

Tex.—Applewhite v. Sessions, Civ. 
App., 114 S.W.2d 289—Barlow v. 
Cruse, Civ.App., 80 S.W.2d 403— 
Andrews v. Hughes, Civ.App., 283 
S.W. 180—Parsons v. Fern-Glen 
on Co., Civ.App., 241 S.W. 1079— 
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Coffin v. Green, Civ.App., 204 S.W. 
708. 

Va.—Eggleston v. Crump, 143 S.E. 

688, 150 Va. 414. 

12 C.J. p 366 note 56 [b]. 

31. Iowa.—Haisman v. Knutson, 222 
N.W. 890. 

32. La.—Linnan v. Linnan, 69 So. 
981. 131 La. 535. 

33. N.C.—Long v. IT. S. Fidelity & 
Guaranty Co., 101 S.E. 11, 178 N. 
C. 503. 

Strong, elsar, and zatlzfaotory avi- 
deaca not ragnlrgd 

Subcontractor suing surety on con- 
trnc'tor's bond for balance due, and 
seeking to set aside a settlement on 
ground of mutual mistake, was not 
required to prove mistake by strong, 
clear, and satisfactory evidence, a 
mere preponderance thereof being 
sufficient, where action is to cancel 
and set aside, and not to reform or 
correct in.strument.—l^ong v. U. S. 
Fidelity & Guaranty Co., supra. 

34w Ky.—Bailey v. Wood, 69 S.W. 
1103, 114 Ky. 27, 24 Ky.L. 801. 

35. N.D.—Knowlen v. Lahr Motor 
Sales Co., 230 N.W. 213, 69 N.D. 
404. 

38. TT.S.—Unkle v. Wills, C.C.A.Okl.. 
281 F. 29. 

In Iowa 

(1) The rule as stated in the test 
has been affirmed.—Kilts v. Read, 
249 N.W. 157, 216 Iowa 356. 

(2) On the other hand it has been 
held that where fraud or mental In- 
competeney is pleaded for the pur- 
po.se of setting aside a settlement, a 
preponderance of the evidence is all 
that Is required.—Wangen v. Upper 
Iowa Power Co., 169 N.W. 668, 185 
Iowa 110. 

(3) In another case it was held 
that fraud and mental incapacity 
must be proved by at least a pre¬ 
ponderance of the testimony.—Hill v. 
Victoria, 161 N.W. 72, 180 Iowa 417. 

37. U.S.—Unkle v. Wills. C.C.A.Okl., 
281 F. 29. 
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ponderance of the evidence.** The general rule 
is that a person seeking to avoid or set aside a com¬ 
promise and settlement must clearly establish the 
grounds therefor,** especially where the claim is 
stale.^* The required quantum of proof to set 
aside settlements, particularly where fraud or mis¬ 
take is alleged, has been variously expressed as '"sat- 
isfactory,”^! “clear and satisfactory,”^* “clear and 
convincing,”^* “clear and most convincing,”^^ 
“clear, convincing, and satisfactory,”^* “clear and 
unequivocal,”*® “clear, unequivocal, and convinc¬ 
ing,”**^ “strong and convincing,”** “most satisfac¬ 
tory,”** “clearest,”*® “clearest and most satisfac¬ 
tory,”*^ or “clearly, beyond reasonable contro¬ 
versy.”** On the other hand, the circumstances 


'may be such as to require the clearest proof that 
a settlement sought to be enforced was fairly ob¬ 
tained.** 

The agreement will not generally be set aside on 
complainant’s unsupported testimony,** although it 
has been held that the jury have the right to accept 
the uncorroborated testimony of one seeking to 
avoid a settlement for fraud.** Fraud or want of 
good faith in the transaction may be shown by cir¬ 
cumstantial evidence, as direct or positive evidence 
is rarely available in such cases.*® 

Reference is made in the notes to cases in which 
the evidence was held sufficient or insufficient to es¬ 
tablish the invalidity of an agreement of compro¬ 
mise and settlement.**^ 


as. U.S.—Simmons v. Utah Copper, 
Co.. C.C.A.Utah. 15 F.2d 780. 

39. Iowa.—Dickson v. Sioux City 
Terminal Ry. Co.. 125 N.W. 167. 
147 Iowa 601. 

Miss.—Hogue V. Armstrong, 182 So. 

446, 169 Miss. 875. 

12 C.J. p 358 note 38. 

40l Iowa.—Stock v. Christie, 130 N. 
W. 1074, 151 Iowa 238, 36 L.R.A..N. 
S., 555. 

Wash.—Nath v. Oregon R., etc., Co., 
131 P. 251. 72 Wash. 664. 

12 C.J. p 358 note 23. 

41. Mo.—Troll V. Spencer, 141 S.W. 
856. 238 Mo. 81, Ann.Cas.lSlSA 276. 

12 C.J. p 369 note 35. 

42. N.T.—Reimer v. Green Room 
Club, 84 N.y.S. 661. 

Or.—Gorsline v. Gore, 176 P. 603, 90 
Or. 389. 

12 C.J. p 359 note 36. 

43. Iowa.—^Andrew v. Baird, 266 N. 
W. 170, 221 Iowa 83. 

Ky.—Turner-Elkhom Coal Co. v. 

Smith, 66 S.W.2d 645. 247 Ky. 112. 
Va.—Hicks v. Wynn. 119 S.B. 133, 
137 Va. 186. 

Wash.—Mattson v. Eureka Cedar 
Lumber, etc., Co., 140 P. 877, 79 
Wash. 266—^Pierce v. Seattle Elec¬ 
tric Co.. 138 P. 666, 78 Wash. 167, 
affirmed 145 P. 228, 88 Wash. 141— 
Nath V. Oregon R., etc., Co., 131 
P. 251, 72 Wash. 664. 

Wis.—Miller v. Paine Lumber Co., 
227 N.W. 933, 202 Wis. 77, defend¬ 
ant's motion denied and plaintiff's 
motion granted, 229 N.W. 36, and 
affirmed 230 N.W. 702, 202 Wis. 
77. 

Ky.—Provident Life & Accident 
Ins. Co. of Chattanooga. Tenn., v. 
Ramsey, 76 S.W.2d 781, 266 Ky. 
126. 

45. Iowa.—'Kilts v. Read. 249 N.W. 
157. 216 Iowa 356. 

46. U.S.—^Virginia Shipbuilding Cor¬ 
poration V. U. S. Shipping Board 
Emergency Fleet Corporation. D.C. 
Va.. 292 F. 440, affirmed, G.C.A., 


Virginia Shipbuilding Corporation 
v. U. S., 22 F.2d 38. 

47. U.S.—Unkle v. Wills. C.C.A.Okl., 
281 F. 29. 

46 . N.Y.—In re Tyrrell's Estate, 185 

N.Y.S. 762. 116 Misc. 714, affirmed 
190 N.Y.S. 965, 198 App.Div. 1001. 
49. Mo.—Mateer v. Missouri Pac. R. 

Co., 16 S.W. 839, 106 Mo. 820. 

60. Va.—Epes v. Williams, 27 S.E. 
427. 

51. Ark.—Willingham v. Jordan, 87 
S.W. 424, 76 Ark. 266. 

Va.—Solenberger v. Strickler, 65 S. 
E. 566, 110 Va. 273. 

Mutual mistake 

(1) To set aside a settlement for 
mutual mistake, the clearest and 
most satisfactory evidence is re¬ 
quired. 

Ark.—Willingham v. Jordan, 87 S.W. 
424, 76 Ark. 266. 

Va.—Solenberger v. Strickler, 66 S. 
B. 666, 110 Va. 273. 

(2) It is not sufficient to show a 
possibility or mere probability of 
mistake.—Solenberger v. Strickler, 
supra. 

53. Wis.—Hanley v. Hines, 186 N.W. 
602, 176 Wis. 252. 

53 . Ky. — ^Keller & Brady Co. Vt Ber¬ 
ry, 121 S.W. 1009. 

Parson under physioal and mental 
disabiUty 

Where plaintiff, a poor, ignorant 
negro, from Asia Minor, uneducated 
and unused to the English language, 
was injured in defendant's employ, 
and confined in a hospital with a 
fractured skull, broken leg, and 
crushed foot, the court will be slow 
to enforce against him a purported 
settlement, obtained while he was in 
the hospital, unless on the clearest 
proof that it was fairly obtained.— 
Keller & Brady Co. v. Berry, supra. 

64. Tenn.—^Wright v. Durrett, Ch., 
62 S.W. 710. 

Pursss 

That defendant acted under duress 
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cannot be established by his uncor¬ 
roborated testimony, where he is 
contradicted by two or more credible 
witnesses on the other side.—Dickey 
V. Jackson. 84 P. 701, 47 Or. 631. 

55. Iowa.—Farwark v. Chicago, M. 
& St. P. Ry. Co., 211 N.W. 875. 
202 Iowa 1229. 

561 La.—Heed v. Holderith, 3 La. 

App. 378. 380, quoting Corpus Juris. 
Or.—Williamson v. North Pacific 
Lumber Co., 70 P. 387, 632, 42 Or. 
153. 

57. Bvideuoe sufficient 

(1) To show consideration general¬ 
ly. 

Iowa.—Kilts V. Read. 249 N.W. 167, 
216 Iowa 356. 

Kan.—Leinbach v. Dyatt, 212 P. 894, 
112 Kan. 782. 

Neb.—Douglas Motors Corporation v. 
Baum, 196 N.W. 170, 110 Neb. 769. 

(2) To show bona fide dispute. 
Iowa.—Vande Stouwe v. Bankers' 

Life Co., 264 N.W. 790, 218 Iowa 
1182. 

Ky.—^Koenig Bros. v. ZJbart, 70 S.W. 

2d 946, 264 Ky. 43. 

R.I.—Neo Sicilia Loan Co. v. Perry, 
190 A. 457. 

Tex.—^Buford v. Inge Const. Co., Civ. 
App., 279 S.W. 613. 

(8) To show want of consideration. 
—Gordon v. Slate, 87 P.2d 270, 169 
Okl. 399. 

(4) To show fraud. 

Cal.—Edwards v. Gear, 170 P. 646, 86 
Cal.App. 602. 

Iowa.—^Andrew v. Baird, 266 N.W. 
170, 221 Iowa 83. 

Ky.—Crozer v. Scott, 61 S.W.2d 896, 
260 Ky. 48. 

Mich.—^Venske v. Smith, 261 N.W. 
826, 266 Mich. 44. 

Minn.—Mullin v. Minkel, 224 N.W. 
265, 177 Minn. 42—Marple v. Min¬ 
neapolis & St. L. Ry. Co., 182 N.W. 
838, 115 Minn. 262, Ann.Cas.l912D 
1082. 

N.Y.—Deutsch v. Roy, 268 N.Y.S. 
606„ 239 App.Div. 714, affirmed 199 
N.E. 610, 269 N.T. 608. 
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c. Nature and Terms of Agreement, Matters In- 
dnded, and Performance or Breach 

The sufficiency of the evidence to eetabllsh the na¬ 
ture and terms of a compromise, the matters Included 
therein, and the performance or breach thereof, Is deter¬ 
mined by the usual rules of evidence. 


1511 

The usual rules of evidence are applicable in de¬ 
termining the weight and sufficiency of the evidence 
to establish the nature and terms of an agreement 
of compromise and settlement,®® the matters includ¬ 
ed therein,®® and the performance or breach of such 


Ofcl.—Gordon v. Slate, S7 P.2d 270, 
169 Okl. 899. 

Tex.—Hand v. Errin^rton, Com.App., 
242 S.W. 722, affirming, Civ.App., 
233 S.W. 667, and motion overruled, 
Com.App., 248 S.W. 25. 

(6) To show absence of fraud. 

U.S.—Simmons v. Utah Copper Co.. 

C.C.A.Utah, 16 F.2d 780. 

Cal.—Bank of Perris v. Sandor, 76 
P.2d 87, 24 Cal.App.2d 349. 

Iowa.—Black v. Llneberger, 275 N.W. 

86 . 

Kan.—Simon v. Crow, 293 P. 400, 131 
Kan. 638. 

Mich.—Shanks v. Durgls, 263 N.W. 
769, 273 Mich. 635. 

Mo.—Lippe V. Verity, 196 S.W. 1110. 
N.J.—Llttell V. Bush. 168 A. 392, 114 
N.J.Eq. 162—Merkel v. Merkel, 99 
A. 924, 87 N.J.Eq. 154, affirmed 101 
A. 1064. 87 N.J.Eq. 653. 

S.D.—Wagemann v. Rath, 223 N.W. 
830. 54 S.D. 578. 

Tex.— Traweek v. Magnolia Gas 
Products Co., Civ.App., 110 S.W. 
2d 593, error dlsmis.sed. 

W.Va.—Wade v. Wade, 174 S.E. 787, 
116 W.Va. 132. 

(6) To show that an attachment 
suit was voluntarily and understand- 
ingly compromised and settled.— 
Strobot V. Cordes, 207 Ill.App. 442. 

(7) To show duress.-—Ilellomons v. 
Knudsvlg, 189 N.W. 234, 48 N.D. 1167. 

(8) To show absence of duress or 
undue Influence. 

U.S.—Unkle v. Wills, C.C.A.Okl., 281 
F. 29. 

Cal.—Frankfleld v. Frelberger, 13 P. 
2d 906, 216 Cal. 266—Richardson v. 
Marshall, 268 P. 47, 201 Cal. 684. 
Kan.—Simon v. Crow, 293 P. 400, 
131 Kan. 638. 

(9) To show absence of mistake.— 
Schrock v. Schrock, 191 P. 768, 112 
Wash. 22. 

(10) To show mental Incapacity.— 
Smith V. Atchison, T. & S. F. Ry., 
Tex.Com.App., 232 S.W. 290, revers¬ 
ing Atchison, T. & S. F. Ry. Co. v. 
Smith, Civ.App., 190 S.W. 761. 

(11) To show compromise and set¬ 
tlement was obtained by taking ad¬ 
vantage of plaintiff’s weak condition. 
—Southern Ry. Co. in Kentucky v. 
Brewer, 108 S.W. 936, 82 Ky.L. 1374. 

(12) To show authority of agent 
to make settlement.—Segal v. Allied 
Mutuals Liability Ins. Co., 188 N.E. 
604, 286 Mass. 106. 

SvidSBOS IlUinflLoiSBt 

(1) To show want or Inadequacy 
of consideration in general. 


Kan.—Barton v. Butler County Oil 
Co., 211 P. 608, 112 Kan. 436. 

Tex.—People's Ice Co. v. Glenn, Civ. 
App., 8 S.W.2d 735—^Lamar v. Pan¬ 
handle & S. F. Ry. Co., Civ.App., 
234 S.W. 605, reversed on other 
grounds, Com.App., 248 S.W. 34. 

(2) To establish bona flde dispute. 
Iowa.—Marron v. Lynch. 246 N.W. 

346, 215 Iowa 341. 

Utah.—Ralph A. Badger & Co. v. Fi¬ 
delity Building & Loan Ass'n, 75 P. 
2d 669. 

(3) To show usurious considera¬ 
tion.—Boyd V. Dent, 113 So. 11, 216 
Ala. 171. 

(4) To show fraud. 

U.S.—Holman v. Gulf Reflning Co. of 
Louisiana, C.C.A.La., 76 F.2d 94, 
certiorari denied 56 S.Ct. 102, 296 
U.S. 590. 80 L.Ed. 417, rehearing 
denied 56 S.Ct. 305, 296 U.S. 664, 
80 L.Ed. 474—De Roode v. Shep- 
pey, aC.A.Ohio, 32 P.2d 634—In¬ 
vestment Registry v. Chicago & M. 
Electric R. Co., D.C.Wls., 1 F.2d 
1008. 

lowu.—Kilts V. Read, 249 N.W. 167, 
216 Iowa 366—In re Brenton’s E.m- 
tate. 239 N.W. 9. 214 Iowa 186— 
Sherman v. Linderson, 215 N.W. 
601, 204 Iowa 532—Zaharyas v. 
Chicago, R. I. & P. Ry. Co., 146 N. 
W. 294, 164 Iowa 71—Dickson v. 
Sioux City Terminal Ry. Co., 125 
N.W. 167, 147 Iowa 601. 

Ky.—Turner-Elkhorn Coal Co. v. 

Smith, 56 S.W.2d 645, 247 Ky. 112. 
La.—Buckelew v. Wyche, 110 So. 91, 
162 La. 67—Brewster v. J. C. By¬ 
ram & Co., App., 149 So. 118. 

Mich.—Grlgoros v. Friedberg, 219 N. 

W. 722, 243 Mich. 67. 

N.Y.—Clark v. Standard Rock As¬ 
phalt Corporation, 253 N.Y.S. 730, 
233 App.Div. 636, affirmed 182 N.E. 
196, 269 N.Y. 595—In re Gargiulo’s 
Will. 245 N.Y.S. 173, 138 Misc. 90 
—In re Tyrrell's Estate, 186 N.Y. 
S. 762, 116 Misc. 714, affirmed 190 
N.Y.S. 966. 

N.C.—De Loache v. De Loache, 127 
S.E. 419, 189 N.C. 394. 

Okl.—Freeman v. Sullivan, 221 P. 
460. 98 Okl. 220. 

Pa„—Meaker Galvanizing Co. v. 
Charles E. Meinnes & Co., 116 A. 
400, 272 Pa. 661. 

Tex.—Rich v. Walker-Smith Co., Civ. 
App., 42 S.W.2d 181, reversed on 
other grounds, Com.App., 67 S.W. 
2d 1098—Mitchell v. San Antonio 
Public Service Co., Civ.App., 16 S. 
W.2d 694, reversed on other 
grounds, Com.App., 36 S.W.2d 140 
—Schlmmel v. Meyer, Civ.App., 272 
S.W. 639. 


Wash.—DuUen v. Schwartz, 290 P. 
834, 168 Wash. 218. 

(6) To show that defendant as¬ 
sumed duty of disclosing all relevant 
information to plaintiff.—De Roode 
V. Sheppey, C.C.A.Ohio, 82 F.2d 684. 

(6) To show mistake.—Gorsline v. 
Gore, 176 P. 603, 90 Or. 389. 

(7) To show duress.—Posey v. 
Lambert-Grisham Hardware Co., 247 
S.W. 30, 197 Ky. 373. 

12 C.J. p 347 note 99 [d]. 

58. avldenoe snllloleiLt 

(1) To show nature and terms of 
settlement.—Dunbar v. Osbun, 68 P. 
2d 979, 14 Cal.App.2d 684. 

(2) To show compromise not con¬ 
ditional. 

U. S.—In re Illinois Refrigerator Co., 
C.C.A.I11., 73 P.2d 881. 

Ill.—See Lidgerwood Mfg. Co. v. 
S. R. H. Robinson & Son Contract¬ 
ing Co., 198 Ill.App. 604. 

(3) To show that cotton, not gath¬ 
ered at time of settlement between 
mortgagor and mortgagee, was prop¬ 
erty of mortgagee under the settle¬ 
ment.—Fulmer v. Hollan, 293 S.W. 
1004, 173 Ark. 1180. 

Bvldenos Insnfiolsat 

(1) To sustain defense that com¬ 
promise was conditioned on approv¬ 
al of attorney of one of parties.— 
Krauth v. Krampp, 26 S.W.2d 1048, 
233 Ky. 396. 

(2) To sustain finding that pur¬ 
chaser of property from mortgagors 
\ya.B to own it free from incumbranc¬ 
es of mortgage.—Gertner v. Limon 
Nat. Bank, 267 P. 247, 82 Colo. 18. 

(3) To show that party assumed 
certain obligations under settlement 
terms.—^Wadley v. Dove, Tex.Civ. 
App., 116 S.W.2d 774. 

59. Bvldsnoe sulllolsat 

(1) To support finding that instru¬ 
ment executed by assignor of oil and 
gas lease to assignee was intended 
to settle all claims of assignor 
against assignee.—Hale v. Harbor 
Petroleum Corporation, 38 P.2d 1039, 
139 CaLApp. 465. 

(2) To show that adjustment 
agreement between manufacturer 
and its exclusive sales representa¬ 
tive was not intended to release rep¬ 
resentative’s liability on accounts 
guaranteed by it, nor to be pay¬ 
ment in full.—Scott’s Preparations 

V. V. Vlvaudou, Inc., 247 M.Y.S. 826, 
281 App.Div. 871. 

(3) To show that amount of plain¬ 
tiff’s claim was included in previous 
final settlement.—Madison Lumber 
Co. V. Ferraro, La.App., 141 So. 102. 
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§ 54 


agreement.*® 


§ 54. Questions of Law and Fact 

Questioni of fact in actions Invoiving a compromise 
and settlement are for the Jury, while questions of law 
are for the determination of the court. The construction 
and effect of the contract ordinarily are for the court. 

Where a compromise is alleged, the determination 


of all controverted questions of fact is for the jury. 
Thus, on conflicting evidence, it is for the jury to 
determine whether there was an agreement of com¬ 
promise,®^ intended as a full and final settlement of 
disputed claims,®^ or whether a purported settlement 
was ratified;®® whether the minds of the parties 
met;®^ whether the person making the settlement 
had authority;®® whether there has been a ratifica- 


(4) To sustain flnding in grarnish- 
ment proceedings that previous set¬ 
tlement between debtor and creditor 
did not cover Judgment relied on.— 
Kickel V. Kladivo, Iowa, 219 N.W. 
484. 

(5) To sustain finding that de¬ 
fendant failed to establish that set¬ 
tlement pleaded covered plaintiff’s 
claim on defendant’s check.—Weller 
v. Burns. Tex.Civ.App., 210 S.W. 861, 
dismissed for want of Jurisdiction. 

(6) To support finding that a set¬ 
tlement between owner and charter¬ 
er. made after its termination, in¬ 
cluded all claims arising out of the 
charter.—Wilson v. W. R. Grace & 
Co.. C.C.A.Cal., 4 F.2d 673. 

(7) To show that delivery to dis¬ 
charged employee of <'heck marked 
’’paid in full” was intended as evi¬ 
dence of settlement only for amount 
for which check was made.—Torson 
Const. Co. V. Grant, 66 S.W.2d 79. 
251 Ky. 800. 

(8) To show that settlement made 
with illegitimate daughter of testa¬ 
tor gave her an undivided one-sev¬ 
enth interest, and not a specific tract 
of land as claimed by defendants.— 
Christopher’s Adm’r v. Miniard, 102 
S.W.2d 978. 267 Ky. 484. 

(9) To show estoppel of plaintiff 
to assert claim not specifically men¬ 
tioned in settlement.—Woodley v. 
Atkins. 106 So. 540, 169 La. 992. 
Ividenoe insnflloient 

(1) To show that settlement with 
one Joint tort-feasor was in settle¬ 
ment of entire claim.—Thomas v. 
Pugh, Tex.Civ.App., 6 S.W.2d 202. 

(2) To show that account sued on 
was not considered in settlement of 
accounts between defendant and 
partnership.—Richard v. Horecky, 
128 So. 177, 13 La.App. 507. 

0Oi. Bvidence sufllcieiLt 

(1) To show breach of agreement. 
Ariz.—Cano v. Arizona Frozen Prod¬ 
ucts Co., 300 P. 953, 38 Ariz. 404. 

Mich.—Palmerlee v. Republic Ac¬ 
ceptance Corporation, 185 N.W. 
829, 216 Mich. 692. 

Okl.—^Wray v. Sumerset Oil Co., 213 
P. 836, 89 Okl. 71. 

(2) To show performance of 
agreement. 

Ill.—See Lidgerwood Mfg. Co. v. S. 
R. H. Robinson & Son Contracting 
Co.. 198 llLApp. 604. 

Ky.—Ward v. Fisher, 277 S.W. 301, 
211 Ky. 72. 


Or.—Glaser v. Haskin, 272 P. 890, 
127 Or. 623. 

Wash.—McCreery v. Graham, 209 P. 
692, 121 Wash. 466. 

61. IT.S.—John Irving Shee Co. v. 
Dugan. C.C.A.Mass.. 93 F.2d 711— 
Central Paper Co. v. Southwick, C. 
C.A.Mich., 56 F.2d 593. 

Ariz.—City of Prescott v. Sumid, 247 
P. 122, 30 Ariz. 347. 

Ark.—Ayer & Lord Tie Co. v. Eler- 
mann. 65 S.W.2d 26, 188 Ark. 1116 
—Neal v. West IV in free Tobacco 
Co.. 219 S.W. 326. 142 Ark. 505. 
Idaho.—Molyneux v. Twin Falls 
Canal Co.. 35 r.2d 651. 54 Idaho 
619. 94 A.L.R. 1264—Five Point 

Garage v. Purdum. 295 P. 1000, 
50 Idaho 294. 

Towa— liai.sman v. Knutson, 222 N. 
W. 890. 

Kan.—Nashville State Bank v. Wel- 
ser. 232 P. 613, 117 Kan. 389. 

Ky.—Koenig Bros. v. Zibart, 70 S.W. 
2d 915. 254 Ky. 43—Colony Coal & 
Coke Corporation v. Comb.s, 4 4 S. 
W.2d 296, 241 Ky. 436—Louisville 
& N. R. Co. V. Carter, 10 S.W.2d 
1064, 226 Ky. 661. 

Ma.s8.—Rosenblatt v. Holstein Rub¬ 
ber Co.. 183 N.E. 705, 281 Mass. 297 
—Johnson v. Von Scholley, 106 N. 
E. 17. 218 Mass. 454. 

Mich.—Belanger v. Chicago & N. W. 
Ry. Co., 249 N.W. 893, 264 Mich. 
407—Haukland v. Muirhead, 206 
N.W. 549. 233 Mich. .390 -In re 
Teller’s Estate, 166 N.W. 865, 200 
Mich. 181—Chaffee v. Chafiee, 163 
N.W. 879, 197 Mich. 133. 

Minn.—Monn v. Welvoda, 204 N.W. 
466, 163 Minn. 473—Kies v. Sear- 
les. 178 N.W. 811, 146 Minn. 359— 
Ward V. Allen, 163 N.W. 749, 138 
Minn. 1. 

Mo.—Myers v. Kennedy, 267 S.W. 
810. 306 Mo. 268—McDaniels v. 

Zink, App., 76 S.W.2d 78—Illmo 
Pressed Brick Co. v. Caruthersville 
Ciitton Compress Co., App., 281 S. 
W. 126. 

Mont.—Pascoe v. Nelson, 168 P. 317, 
52 Mont. 406. 

N.J.—Miller v. Stieglltz, 160 A. 543, 
109 N.J.Law 138. 

N.M.—Nixon-Foster Service Co. v. 
Morrow. 64 P.2d 92, 96, 41 N.M. 67. 
quoting Oorpnfl Jurlm. 

N.Y.—Milford Spinning & Weaving 
Corporation of New Hampshire v. 
Manowitz. 196 N.Y.S. 611, 203 App. 
Dlv. 416—Greenbaum v. Charles 
McAdam Co.. 181 N.Y.S. 816. 
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Ohio.—Grafton Lumber & Coal Co. 

V. Wadsworth Brick & Tile Co., 
179 N.E. 612, 41 Ohio App. 140. 

Or.—Rogers v. Blumauer, 265 P. 324, 
122 Or. 352—Taylor v. Fremont 
Fuel Co., 198 P. 243, 100 Or. 4 95. 
S.C.—Empire Mercantile Co. v. M. C. 
Kiser Co., 103 S.E. 708. 114 S.C. 
358. 

Tex.—Babicora Development Co. v. 
Bdelman, Civ.App., 54 S.W.2d 652. 
error dismissed—^Van Camp v. 
Clary, Civ.App., 32 S.W.2d -487— 
Express Pub. Co. v. Perry, Civ. 
App., 10 S.W.2d 674—Arminger v. 
City Nat. Bank of Paris, Civ.App., 
226 S.W. 707. 

12 C.J. p 367 note 69. 

ea, Ariz.— city of Prescott, 247 P. 
122, 30 Ariz. 347. 

Ark. — Collier (''ommisslon Co. v. 
Wright, 264 S.W. 942, 165 Ark. 
338. 

Colo.—Pring V. Udall. 31 P.2d 1113, 
95 Colo. 23. 

Ky.—Davis v. Pendenni.s Club, 19 S. 

W. 2d 1078, 2.30 Ky. 465. 

N.Y.—Japan Cotton Trading Co. v. 
Farbor, 253 N.Y.S. 290, 233 App. 
Div. 351. 

N C.—Mercer v Frank Hitch Lumber 
Co.. 91 S.E. 588, 173 N.C. 49. 

Pa.—Davis v. Cnuffiel, 135 A. 107, 
287 Pa. 4 20—Stephens v. Sulkin, 
124 A. 476, 280 Pa. 211—Thomas v. 
Hill Top Section of German Bene¬ 
ficial Union, 103 A. 504, 260 Pa. 1 
—Hobart V. McCoy, 3 Pa. 419. 

S.C.—Harper v. American Ry. Ex¬ 
press Co.. 138 S.E. 354, 139 S.C. 
54 5. 

Tenn.—Hibernia Bank & Trust Co, 
V. Boyd, 48 S.W.2d 1084, 164 Tenn. 
376. 

Tex. — Ferguson-McKinney Dry 
Goods Co. V. Garrett, Com. App., 
252 S.W. 738, reversing, Civ.App., 
235 S.W. 245—Osage Oil Corpora¬ 
tion V. McGuire, Civ.App., 45 S.W. 
2d 249, error dismissed. 

09. Ark.—Ayer & Lord Tie Co. v. 
Eicrmann, 66 S.W.2d 26. 188 Ark. 
1166. 

64. Ky.—Barr v. Gllmour, 266 S.W. 
6, 204 Ky. 582. 

Tex.—Noyes v. Kendrick, Civ.App., 
293 S.W. 296. 

12 C.J. p 367 note 62. 

OB. Minn.—Kanne v. Minneapolis, 
etc., R. Co., 116 N.W. 470, 104 
Minn. 318. 

N.J.—Miller v. Stieglltz, 160 A. 643, 
109 N.J.Law 188. 
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tion of an unauthorized settlement;®® and whether 
there has been a modification®*^ or an abandon¬ 
ment®® of the agreement. So, it is for the jury to 
determine on conflicting evidence the terms of the 
settlement,®® whether it was absolute or condition- 
alj® and whether particular claims or items of ac¬ 
count were included whether the acceptance of 
money from one of several makers of a note, joint¬ 
ly and severally liable, was in full seltlcment of the 
liability, so as to discharge the other makers ;72 
w'hether there was a consideration whether there 
was such an honest dispute between the parties as 
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could be made the basis of, and afford a considera¬ 
tion for, a compromise;*^® whether the claim was 
asserted in good faith*^® and on reasonable 
grounds,*^® or was fairly and deliberately made;*^*^ 
whether claimant accepted the mere promise to pay 
a certain sum in settlement of his demand, or look¬ 
ed to the performance of the promise;*^® whether 
a settlement was procured by duress ;'^® whether 
there was fraud or want of good faith in the settle¬ 
ment;®® whether a settlement procured by fraud 
was ratified ;®^ whether the settlement was based on 
a mutual mistake of fact;®^ whether defendant has 


* 66 . Neb.—Morrill v. McNeill, 104 N. 

W. 195, 74 Neb. 291. 

67. Mich.—Michigran Trust Co. v. 
Flanagan. 254 N.W. 194, 260 Mich. 
527. 

66 . Tox.—Iiockney Farmers' Co-op. 
Soo. V. Rgan, Clv.App., 275 S.W. 
732. affirmed Fgan v. Lockney 
Farmers’ Co-op. Soc., Com.App., 
284 S.W. 937. 

69 . Ga.—Murph Machinery Co. v. 

Burke. 91 S.E. 490. 19 Ga.App. 

351. 

Mo.—Ballengor v. Windea, App., 99 
S.W.2d 158, transferred 93 S.W.2d 
882. 338 Mo. 1039. 

W.Va.—Morgan Lumber & Mfg Co. 
V. Surber, 140 S.E. 12. 104 W.Va. 
308. 

70. Mass.—Millen v. W’dliams, 96 
N.E. 1103. 210 Mass. 516. 

Minn.—Kanne v. Minneapolis, et<‘., 
R. Co., 116 N.W. 4 70, 104 Minn. 
318. 

N.Y.—Japan Cotton Trading Co. v. 
Farlier. 253 N.Y.S. 290, 233 App. 
Div. 354. 

71. Ala—St. Louis & S. F. Ry. Co. 

V. Georgia. F. & A. Ry. Co., 104 So. 
33. 213 Ala. 108. 

G«.—American Tie & Timber Co. v. 

Tyler. 90 S.E. 86. 18 Ga.App. 640. 
Iowa.—Goben v. Des Moines Asphalt 
Paving Co., 252 N.W. 262, 218 
Iowa 829. 

Mo.—People’s Bank of IToleomb v. 
J’ritchard, App., 79 S.W.2d 781— 
Hartley v. Werner, App., 196 S.W. 
1072. 

N.J.—Klein v. Kraemer, 125 A. 1, 100 
N.J.Law 3. affirmed 128 A. 921. 
101 N.J.Law 409. 

Ohio.—Brient v. Cupid Ice Cream 
Co., 191 N.E. 812, 47 Ohio App. 
283. 

S.D.—Mundon v. Greenameyer, 184 
N.W. 257, 44 S.D. 440. 

Tex.—Cox v. Jasper, Civ.App., 97 S. 

W. 2d 630—Weller v. Burns, Civ. 
App., 210 S.W. 861, dismissed for 
want of Jurisdiction. 

Wls.—Dieck v. Oconto Co., 180 N.W. 

932, 173 Wis. 166. 

12 C.J. p 367 note 66. 

Xntarast ohargM 

One having limited ability to read 
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English who neeepled and deposited | 
check given in settlement of running I 
account, without knowledge that ac¬ 
companying statement charged him 
with interest, was not as matter of 
law precluded from subsequently re¬ 
covering interest paid. — Clare v. 
Freedman, 170 A. 477, 118 Conn. 68. 

72. Ga.—Mlddlebrook.s v. Phillips, 
146 S.E. 653, 39 Ga.App. 263. 

73. N.M.—Nixon-Foster Service Co. 

V. Morrow. 64 P.2d 92. 96. 41 N.M. 
67. quoting Corpus Juris. 

12 C.J. p 367 note 66 

74. Ark—Davenport v. Gray, 247 S. 

W. 81, 157 Ark. 1. 

Mo.—Long V. New England Securi¬ 
ties Co.. App., 297 S.W. 715. 

Mont.— Sawyer v Somers Lumber 
Co.. 282 P. 852, 86 Mont. 169. 

N.M.—Nixon-Foster Service Co. v. 

Morrow, 64 P 2d 92. 41 N.M. 67. 

N C.—Brad.sbaw v. Conger, 164 S.E. 
347, 202 N.C. 796 -Shapleigh Hard- 
W’are ('o. v. Farmers’ Federation, 
143 S.E. 471, 195 N.C. 702. 

R.I.—Logan-Long Co. v Roger Luu- 
dati, Inc., 160 A. 199, 52 R.T. 250. 
Tex.—Townsend, Townsend & Co. v. 
South Plains Monument Co., Civ. 
App.. 257 S.W. 648. 

12 C.J. p 367 note 67. 

75. U.S.—Trumbull Steel Co. v. U. 
S., Ct.Cl., 1 F.Supp. 762, 767, cit¬ 
ing Corpus Juris. 

Ga.—Dickerson v. Dickerson, 91 S.E. 

346, 19 Ga.App. 269 
Iowa.—Rounds v. Butler, 223 N.W. 
487, 207 Iowa 735. 

Tox.—People’s Mut. Life Aas'n v. 
Martindale, Civ.App.. 80 S.W.2d 
484, 486, citing Corpus Juris — 

Cleburne Stale Bank v. Ezell, Civ. 
App.. 78 S.W.2d 297, 299, citing 
Corpus Juris. 

12 C.J. p 333 note 57. 

76. Tex.—Cleburne State Bank v. 
Ezell. Civ.App., 78 S.W.2d 297. 

77. U.S.—Trumbull Steel Co. v. U. 
S., Ct.Cl., 1 F.Supp. 762, 767, citing 

Corpus Juris. 

N.J.—Worcester Loom Co. v. Heald, 
72 A. 421. 78 N.J.Law 172. 

78. Tex.—Ferguson-McKinney Dry 
Goods Co. V. Garrett, Com.App., 
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252 S.W. 738, reversing, Civ.App., 
235 S.W. 245. 

79. Iowa.—Rounds v. Butler. 223 N. 
W. 487, 207 Iowa 735. 

80. U.S.—McCarroll v. Newsham, C. 
C.A.La.. 278 P. 4. 

Ga.—Baxter v. Bank of Grantville, 
166 S.E. 63, 45 Ga.App. 824—Devoe 
V. Best Motor Co., 109 S.E. 689, 27 
Ga.App. 619. 

Iowa.—Rounds v. Butler. 223 N.W. 
487, 207 Iowa 735—Robinson v. 

Meek. 210 N.W. 762, 203 Iowa 185. 
Ky.—Pace v. Paducah R., etc., Co., 
89 S.W. 105, 28 Ky.L. 278. 

Mass.—Capen v. Capen, 125 N.E. 692, 
234 Mass. 355. 

Minn.—Helvetia Copper Co. v. Hart- 
Parr Co.. 171 N.W. 272, 142 Minn. 
74. rehearing denied 171 N.W. 767, 
142 Minn. 74. 

Or.—Williamson v. North Pacific 
Lumber Co., 70 P. 387. 532, 42 Or. 
153. 

Tex.—Southern Surety Co. v. Adams, 
34 S.W.2d 789, 119 Tex. 489, af¬ 
firming. Civ.App.. 278 S.W. 943— 
Cleburne State Bank v. Ezell. Civ. 
App.. 78 S.W.2d 297—Lockney 
Farmers’ Co-op. Soc. v. Egan, Civ. 
App., 275 S.W. 732, affirmed Egan 

V. Lockney Farmers’ Co-op. Soc., 
Com.App., 284 S.W. 937. 

Wash.—Carpenter v. Gooley, 28 P.2d 
264, 176 Wash. 67—Mattson v. 

Eureka Cedar Lumber & Shingle 
Co.. 140 P. 377, 79 Wash. 266. 

81. Minn.—Helvetia Copper Co. v. 
Hart-Parr Co.. 171 N.W. 272, 142 
Minn. 74, rehearing denied 171 N. 

W. 767. 142 Minn. 74. 

Whether plaintiff had knowledge 
of defendant’s frand when he re¬ 
ceived money paid on a settlement 
for personal injuries, and thus rati¬ 
fied the contract, was held on the 
evidence a question for the Jury.— 
Marple v. Minneapolis, etc., R. Co., 
3 32 N.W. 333, 115 Minn. 262, Ann. 
CnB.1912D 1082. 

82. Pa.—Christner v. John. 2 Pa. 
Super. 78. 39 Wkly.N.C. 44. 

Conclnsiveneas 

Where there was evidence that a 
settlement was made under mistake 
and coercion, the question as to its 
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aived, or is estopped to assert, the defense of mu- 
al mistakewhether a party was mentally capa- 
e,*^ or knowingly settled his claim;*® whether 
ffendant violated plaintiffs rights in compromising 
i action against third persons as provided for in 
e settlement agreement;** whether the party re- 
ing on the compromise has performed conditions 
iposed on him,*"^ and the damage suffered from 
e breach, if any;** and whether a party seeking 
rescind a settlement acted with reasonable 
omptness.®* 

On the other hand, where the evidence is 
sar and undisputed, or leaves no room for op- 
»sing inferences, it is a question of law for 
e court to determine the issues,** such as the 
aking of a settlement*^ in full of all claims,** 
id the terms thereof ;** whether there was a bona 
le dispute between the parties;*^ whether the set- 
iment was executed with full understanding of its 
rms;*® whether it was obtained by fraud*® or 
iress;*"^ whether a letter ratifying a settlement 
as obtained by -fraud;** and whether the condi- 
3ns of the settlement had been performed.** 


Construction and effect of agreement. The con¬ 
struction of an agreement of compromise and set¬ 
tlement ordinarily is a matter of law for the court.^ 
It is for the court to determine whether a prior oral 
agreement became merged in a later written agree¬ 
ment of settlement.* Where the terms of the 
agreement are certain and there is no evidence 
that they were used in other than their ordinary 
sense, the construction of the agreement is for the 
court;* but where a phrase employed as applied to 
the facts is ambiguous, the intention of the parties, 
the evidence being conflicting, affords a question for 
the jury.^ So, where the language of the agreement 
is not complete, clear, and unambiguous, it is for 
the jury to determine what the agreement was.® 
It has also been held that, where a pending action 
was settled, and the parties thereafter disagreed as 
to the meaning of the settlement agreement, in a 
new action on the original claim, it was for the jury 
to determine what such agreement was.® Where 
there is no dispute as to the facts relating to a mu¬ 
tual compromise of an action, the legal effect of the 
arrangement is a question of law for the court.^ 


•ncluniveness between the parties 
properly left to the Jury.—Meyer 
Marshall, 11 S.B. 730, 34 W.Va. 

1. Mich.—Michigan Trust Co. v. 
Flanasran. 254 N.W. 194, 266 Mich. 
627. 

h Ark.— Ayar A Lord Tie Co. v. 
Elermann. 66 S.W.2d 26, 188 Ark. 
1166. 

y.—Schmidt v. Martin, 251 S.W. 
999, 199 Ky. 782. 

sx.—Texas, etc., R. Co. v. Crow, 22 
S.W. 928, 8 Tex.Civ.App. 266. 

Cal.—^Abrahams v. Los Angeles 
Tract. Co., 67 P. 216, 124 Cal. 411. 
.Y.—Griffith v. American Bridge 
Co. of New York, 148 N.Y.S. 994, 
163 App.Div. 697. 

I. U.S.—Bickley v. Droste & Sny¬ 
der, C.C.A.Pa., 27 F.2d 24. 
r. Ill.—Lidgerwood Mfg. Co. v. 8. 
R. H. Robinson & Son Contracting 
Co., 198 IlLApp. 604. 

.M.—Nixon-Foster Service Co. v. 
Morrow, 64 P.2d 92, 96. 41 N.M. 67, 
quoting Ctorpns Juris. 

S C.J. p 367 note 72. 

L Ill.—Schwartz v. Southerland, 
51 I11.APP. 176. 

.M.—^Nixon-Foster Service Co. v. 
Morrow, 64 P.2d 92, 96, 41 N.M. 67, 
quoting Oozpiu JUxls. 

U Minn.—Marple v. Minneapolis & 
St. L. Ry. Co., 132 N.W. 333, 115 
Minn. 262, Ann.Cas.l912D 1082. 
eb.—Glatfelter v. Curtis, 266 N. 
W. 63, 180 Neb. 628. 

3. Oa.—Meeks v. American Law 
Book Co., 126 S.B. 881. 169 Ga. 228. 


Mich.—Belrose v. Kanitz, 280 N.W. 
33, 284 Mich. 497. 

91. N.C.—Pierce v. Faison, 110 S. 

E. 857. 183 N.C. 177. 

Ohio.—Duplantie v. National Cash 
Register Co., 181 N.E. 656, 42 Ohio 
App. 112. 

Pa.-^—Feeney v. Maryland Casualty 
Co., 107 A. 320, 264 Pa. 46. 

Vt.—Dow V. A. C. Cheney Piano Ac¬ 
tion Co., 160 A. 274, 104 Vt. 360. 

98 . Cal.—^Kohn v. National Film 
Corporation of America, 212 P. 207, 
60 Cal.App. 112. 

93. Ky.—Morgan-Abbott-Barker Co. 
V. Southwest Cracker Co., 9 S.W.2d 
119, 225 Ky. 418. 

94. Ala.—Leader v. Vaughan, 103 
So. 718, 20 Ala.App. 646. 

Mo.—East Arkansas Lumber Co. v. 

Kelley, App., 247 S.W. 478. 

Ohio.—Toledo Edison Co. v. Rob¬ 
erts, 197 N.E. 600, 50 Ohio App. 
74. 

9ft. N.Y.—Vivirito v. New York 
Cent. & H. R. R. Co., 164 N.Y.S. 
79, 177 App.Div. 294. 

90 . N.C.—^Hoggard v. Brown, 136 S. 

E. 331, 192 N.C. 494. 

Okl.—Pacific Mut. Life Ins. Co. of 
California v. Coley, 162 P. 718, 
62 Okl. 161. 

Wis.—Colby Cheese Box Co. v. 
Laabs, 202 N.W. 795, 186 Wis. 
368. 

97. Mo. — Stierman v. Meissner, 
App., 268 S.W. 383. 

98. Kan.—Frasier v. Missouri Pac. 
Ry. Co., 164 P. 1022, 97 Kan. 286. 

786 


99. Md. — Eno Cotton Mills v. 

Mudge. 115 A. 47, 139 Md. 302. 

1. U.S.—Big Diamond Mills Co. v. 
U. S., C.C.A.Minn.. 51 P.2d 721, 724, 
citing Corpus Juris. 

Ariz.—Wallace v. First Nat. Bank, 
7 P.2d 586, 39 Ariz. 461. 

Kan.—Platts v. Thompson, 268 P. 
833, 126 Kan. 644. 

N.Y.—Spaulding v. American Wood 
Board Co., 60 N.Y.S. 23, 26 App. 
Div. 237. 

Pa.—Gordon Bros., Inc., v. Kelley, 
98 Pa.Super. 17. 

Meaulug, validity, and ooasidsratiou 

Contract of compromise is subject 
to construction by court as to its 
meaning, validity, and consideration. 
—Colorado Milling & Elevator Co. v. 
Howbert. C.C.A.Colo., 67 F.2d 769— 
Big Diamond Mills Co. v. U. S., C. 
C.A.Minn., 61 F.2d 721. 

a. Idaho.—Bruce v. Oberbillig, 268 
P. 36. 46 Idaho 387. 

3i U.S.—Shubert v. Rosenberger, 
Mo.. 204 F. 934, 123 C.C.A. 266, 
45 L.R.A.,N.S., 1062. 

12 C.J. p 336 note 99. 

4. U.S.—Mosby v. U. S.. Tenn., 194 
F. 846, 116 C.C.A. 74. 

ftb R.I.—Logan-Long Co. v. Roger 
Laudati, Inc., 160 A. 199, 62 R.I. 
260. 

& Miss. — Leon Michael Co. v. 
O’Connell-Myers Co., 76 So. 637, 
115 Miss. 720. 

7. N.Y.—Vedder v. Vedder, 1 Den. 
267. 
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§ 55. Instructions 

The general rulee aa to Inatructlone to the Jury in 
civil aetlona are applicable in aetlona Involving compro- 
miaea and aettlementa. 

The ordinary rules governing instructions to the 
jury in civil actions are applicable to actions involv¬ 
ing issues relating to compromise and settlement. 
It is the duty of the court to give proper instruc¬ 
tions on the issues raised by the pleadings and evi¬ 
dence;® but instructions as to matters which arc 
immaterial or which are not in issue or shown by 
the evidence are erroneous and properly refused.® 
The court should correctly instruct as to what 


constitutes a compromise and settlement in 
and as to the quantum of proof required to estab¬ 
lish a plea of compromise and in instructing as 
to the effect of ratifying a compromise and settle¬ 
ment between the parties, the court should state 
what acts amount to a ratification, otherwise the 
charge is erroneous.^® Correct instructions should 
also be given, when applicable, as to the conclu¬ 
siveness and effect of a settlement as a merger 
and bar of the original demand,^® grounds for 
avoidance, such as fraud and misrepresentation,^^ 
duress,!® and physical or mental disability.!® If 


of note given la set- 

tlement 

Where, in an action on an ac¬ 
count, one ground of defense set up 
Is settlement, and that plaintilf had 
given his note to defendant for the 
balance found due on such settle¬ 
ment. it is error for the court to 
instruct the Jury to determine the 
legal effect of such note, that being 
a question of law solely for the 
court.—Terry v. Shively, 64 Ind. 106. 

8. Idaho.—Five Point Garage v. 

Purdum. 295 P. 1000, 50 Idaho 

294. 

Iowa.—Gray v. Shell Petroleum Cor¬ 
poration, 237 N.W. 460, 212 Iowa 
825. 

12 C.J. p 368 note 76. 

Statute of Umltatioas 
In an action on an oral promise 
to pay a stipulated sum as a com¬ 
promise of claims asserted against 
defendant, where such claims were 
barred by the statute of limitations 
at the time the compromise was al¬ 
leged to have been made, an instruc¬ 
tion that whatever lawful claim or 
claims that plaintiffs may have had 
against defendant at the time of the 
alleged compromise, such claims 
were barred by the statute of limi¬ 
tations, was not erroneous.—Peter¬ 
son v. Hegna, 197 N.W. 484. 168 
Minn. 289. 

Xastmotioa hold gormans to ovldonoo 

Or.—Glaser v. Haskin, 272 P. 890, 
127 Or. 523. 

9. Ala.—^Weeden v. Asbury, 138 So. 
867, 223 Ala. 687. 

Ky.—Schmidt v. Martin, 261 S.W. 
999, 199 Ky. 782. 

Mich.—Trudeau v. Boivin. 130 N.W. 
554. 164 Mich. 665. 

Or.—^Williamson v. North Pacific 
Lumber Co.. 70 P. 387, 632, 42 Or. 
163. 

WiB. — Colby Cheese Box Co. v. 
Laabs, 202 N.W. 796, 186 Wis. 368. 

Vogllgenoo 

In an action against plumber on a 
contract of settlement whereby he 
agreed to repair house damaged by 
gas explosion alleged to have been 
caused by defendant’s negligence, it 
was unnecessary to instruct Jury on 


question of defendant’s negligence, 
since plaintiff was only required to 
show reasonable grounds for a bona 
fide dispute, and that defendant 
promised to settle it by repairing the 
house.—^Koenig Bros. v. Zibart, 70 
S.W.2d 945. 264 Ky. 43. 

Plea lasnAoiont to warrant lastrno- 
tion 

In action on compromise agree¬ 
ment. allegation that officers of 
plaintiff company had “induced” de¬ 
fendant to give plaintiff check on 
which he had subsequently stopped 
payment, was held an insufficient al¬ 
legation of fraud to warrant instruc¬ 
tion thereon.—Colby Cheese Box Co. 
V. Laabs, 202 N.W. 796, 186 Wis. 
358. 

10. Ind.—Indianapolis St. R. Co. v. 
Haverstick, 74 N.R. 34, 35 Ind.App. 
281, 111 Am.S.R. 163. 

N.C.—Bradshaw v. Conger, 164 S.E. 

347, 202 N.C. 796. 

Xnstmotloa proper 

Where there was single contract 
between plaintiff and defendant, and 
plaintiff’s testimony disclosed that 
dispute had arisen before plaintiff 
accepted check ‘‘for account in full,” 
save certain item, court properly 
charged that parties finally settled 
all matters in contract, save item 
excepted in check.—Bradshaw v. 
Conger, supra. 

11. Ind.—Indianapolis St. R. Co, v. 
Haverstick, 74 N.E. 34, 35 Ind.App. 
281, 111 Am.S.R. 163. 

18. Neb.—-Morrill v. McNeill, 104 N. 
W. 196, 74 Neb. 291. 

13. Ala. — McCarty-Greene Motor 
Co. V. House, 114 So. 60, 216 Ala. 
666 . 

Ariz.—City of Prescott v. Sumid, 247 
P. 122, 30 Ariz. 347. 

Ga.—Windham v. Taylor, 166 S.E. 

744, 42 Ga.App. 521. 

Ill.—Hodge v. Boynton, 16 Ill.App. 
524. 

Mich.—Robinson v. Detroit, etc., R. 

Co., 48 N.W. 205, 84 Mich. 658. 

N.Y.—Tenenbaum v. Cohen, 166 N.Y. 

S. 825, 100 Misc. 360. 

S.C. — Holladay v. Atlantic Coast 
Line R. Co., 147 S.E. 927, 150 S. 
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C. 234—Key v. Carolina & N. W. 
Ry. Co.. 147 S.E. 625, 150 S.C. 29. 
12 C.J. p 368 note 78. 

14* 6a.—McDonald v. McDonald, 
180 S.E. 815. 180 Ga. 771. 

Iowa.—Gray v. Shell Petroleum Cor¬ 
poration. 237 N.W. 460, 212 Iowa 
826. 

Minn.—Steams v. Johnson, 17 Minn. 
142. 

Wash.—McClure v. Wilson, 265 P. 

485, 147 Wash. 119. 

Wis. — Colby Cheese Box Co. v. 

Laabs, 202 N.W. 795, 186 Wis. 358. 
X^tmotloas arronsons 

(1) In action for fraud based on 
misrepresentations as to acreage of 
land sold to plaintiff, instruction for 
defendant 'if, after survey of land, 
plaintiff accepted deed at reduced 
price, regardless of number of acres 
tract actually contained, was held 
erroneous under evidence, as omit¬ 
ting all reference to plaintiff’s con¬ 
tention, and as authorizing the Jury 
to find for defendant even though 
they believed from the evidence that 
the compromise agreement had been 
obtained by fraud.—MacKinnon v. 
Weber, 76 S.W.2d 638, 230 Mo.App. 
785. 

(2) Where fraud In a settlement 
was pleaded, an instruction on plain¬ 
tiff’s duty to "rescind and return” 
contract of settlement was errone¬ 
ous, as imposing greater duty than 
law required.—M<'Clure v. Wilson, 
265 P. 486, 147 Wash. 119. 

15. Ga.—McDonald v. McDonald, 
180 S.E. 815, 180 Ga. 771. 

Iowa.—Gray v. Shell Petroleum Cor¬ 
poration, 237 N.W. 460, 212 Iowa 
826. 

DallnltioB of duress lusuflloieBt 

Issue being validity of settlement, 
court’s definition of "duress,” as 
compulsion or constraint by which 
person is illegally forced to do or 
forbear some act, was held insuffi¬ 
cient.—Gray v. Shell Petroleum Cor¬ 
poration, supra. 

10L Kan.—Carver v. Kansas Frater¬ 
nal Citizens. 176 P. 684, 103 Kan. 
824. 
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fraud in the procurement is interposed to defeat 
the plea of compromise, it is the duty of the trial 
court to explain to the jury what they may consid¬ 
er in determining this issue, and also what consti¬ 
tutes such fraud as authorizes a rescission of the 
settlement, but undue stress should not be laid on 
particular matters in evidence,nor, on the other 
hand, should any material fact in evidence be ig¬ 
nored.^* 

The general rules forbidding instructions on the 
weight and sufficiency of the evidence, and instruc¬ 
tions assuming the existence of facts in dispute, as 
laid down in the CJ.S. title Trial §§ 279, 285, also 
64 CJ. p 531 note 70; p 564 note 61, are applicable 
in actions involving compromises and settlements; 
hence, an instruction is erroneous which invades the 
province of the jury to determine what constitutes 
a settlement,^® or which, where the evidence is con¬ 
tradictory, tells the jury that the “undisputed” evi¬ 
dence shows that the compromise was without con- 
sideration,20 or which assumes that a settlement is 
binding, whether there be a mistake in it or not.^i 

It is misleading and erroneous to instruct the jury 
that they may inquire into the sufficiency of the con¬ 
sideration for a settlement of a disputed right, en¬ 
tered into in good faith ;22 but, where applicable to 
the issues arising under the evidence, the court 
should instruct that great inadequacy of considera¬ 
tion, joined with great disparity of mental ability, 
may justify a court of equity in setting aside the 


settlement.23 An instruction on an issue whether 
notes sued on were included in a prior settlement, 
although objectionable in the form, of its language, 
is not obnoxious to the objection that it is mislead¬ 
ing if, taken as a whole, a correct interpretation 
would be placed on it by an ordinary man of fair 

intclligence.24 

§ 56. Findings 

The fact of fraud In a contpromiae muat be directly 
found, and not merely a recital of the facts relied on to 
prove It. Where a special finding does not show a com¬ 
promise and settlement of a suit, it will be assumed that 
no such compromise and settlement was made. 

Where a comj)romise is set up in defense and is 
met by a claim of fraud in the compromise, the 
fact of fraud must be directly found, and not mere¬ 
ly a recital of the facts relied on as tending to 
prove it.25 Where a special finding does not show 
that the claim in suit was compromised and settled 
between the parties, it must be assumed that no 
such compromise and settlement was made, the fail¬ 
ure to find for the party having the burden of an 
issue is equivalent to a finding against him.2# 

§ 57. Review 

Questions arising on review in actions involving 
issues relating to compromises and settlements are 
discussed in appropriate places in the title Appeal 
and Error, Volumes 4 and 5. 


Ky.—Wells v. Royer Wheel Co., 114 

S.W. 737. 

Xnstructloiui not erroneons 

(1) An instruction that physical 
weakness or menial worry alone are 
not sufficient to avoid a settlement 
is not erroneous because of the use 
of the word “alone.”—Carver v. Kan¬ 
sas Fraternal Citizens, 176 P. 634, 
103 Kan. 834. 

(2) Where, in an action for Inju¬ 
ries to a servant, plaintiff admitted 
that he had capacity to originate, 
carry on, and consummate a settle¬ 
ment as to injuries other than that 
sustained to his eye, and the only 
question was whether he hud capac¬ 
ity to understand whether the settle¬ 
ment covered all of his injuries, an 
instruction that plaintiff's mental 
condition was to be considered as 
bearing on his ability to understand 
that the settlement was. or was not. 
in full of his claim for injury was 
not objectionable because it limited 
such evidence to plaintiff’s ability to 
understand the settlement as made. 
—Wells V. Royer Wheel Co.. Ky., 114 
S.W. 737. 


17. Mich.—Lewless v. Detroit, etc., 
R. Co., 32 N.W. 790, 65 Mich. 292. 

18. Ala.—Wieden v. Asbury, 138 So. 
267, 223 Ala. 687. 

Mich.—Dewless v. Detroit, O. H. & 
M. Ry. Co., 32 N.W. 790, 65 Mich. 
292. 

18. Or.—Purdy v. Harris, 113 P. 

860. 68 Or. 178. 

Xnstmctloa erroneoas 

In an action for the price of tim¬ 
ber cut on plaintiff’s land, evidence 
as to the delivery of a check by de¬ 
fendant and its acceptance by plain¬ 
tiff was held not to authorize an 
instruction that the receipt of the 
check operated as a settlement of 
the claim as a matter of law.—Mer¬ 
cer V. Frank Hitch Lumber Co., 91 S. 
E. 688, 173 N.C. 49. 

80. Tex.—Ferguson v. Ragland, Civ. 
App., 243 S.W. 721. 

81. W.Va.—Parkersburg Nat. Bank 

V. Als, 6 W’.Vu. 60. 

88. Mich.—Baumier v. Antiau, 31 N. 

W. 888, 65 Mich. 31. 

12 C.J. p 368 note 86. 


23. Ga.—McDonald v. McDonald, 
180 S.E. 815, 180 Ga. 771. 

84. Ind.—Wilson v. Wil.son, 96 N.E. 
791, 49 Ind.App. 109. 

Znstructioa not misleading 

Where defendant claimed that the 
notes sued on were included in a 
prior sett lenient, an instruction that 
if plaintiff “know or should have 
known by the negotiations which 
took place,” that defendant under¬ 
stood the notes were Included in the 
settlement, and, “while knowing such 
fact,” executed a receipt in full of 
all claims, the jury must find for 
defendant, was not misleading if an 
ordinary man of fair intelligence 
would interpret it as stating that 
plaintiff would not be prevented 
from recovering on the notes be¬ 
cause of the settlement, unless he 
knew that the payment was on con¬ 
dition that such notes were includ¬ 
ed.—^Wilson V. Wilson, supra. 

85. Mich.—Shelden y. Dutcher, 36 
Mich. 10. 

88 . Ind.—Reddick v. Keesling, 28 N. 
E. 316, 129 Ind. 128. 
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COMPROMiaO-COMPTROLLEE OR CONTROLLER 


COMPBOMISO. According to Escriche, the 
word, as used in Spanish and other civil law, means 
an agreement between litigants for submission to 
arbitration; also the instrument in which such 
agreement is expressed and the arbitrators named.^ 
As stated in 12 Corpus Juris p 369 note 3, "com- 
promiso'^ is to be distinguished from “transac- 
cion,” the ^‘tranaactio” of the Roman law, and like 
the common law compromise is applicable to all set¬ 
tlements, except those involving arbitration. The 
requisites of ‘^eompromiso,” the questions which 
may be the subject thereof, the scope of the sub¬ 
mission, the legal principles governing its applica¬ 
tion, and the procedure in such cases are set out 
briefly in 12 Corpus Juris pp 369 and 370. 

COMPBOMISSABII SUNT JUDICES.2 

COMPROMISSARIUS. In the civil law, an arbi¬ 
trator. 3 

COMPBOMISSXJM. Latin, a submission to arbitra¬ 
tion.^ 

COMPROM1S8UM AD SIMILITUDINEM JUDIC- 
lORUM REDIGITUB.5 

COMPTABLE. A French term, defined as an ac¬ 
countant, a res])onsible agent; and while the term 
is used in several different senses, it is not used in 
the general sense of a debtor or j)erson under lia¬ 


bility except in metaphor. 

OOMPTE ABRiT]g. In the civil law, an account 
stated in writing, and acknowledged to be correct 
on its face by the party against whom it is stated.^ 

COMPTER. In Scotch law, an accounting party.* 

COMPTROLLER or CONTROLLER. 

As an Officer 

A public officer charged with certain duties with 
relation to fiscal affairs.^ “Comptroller” or “con¬ 
troller” has been said to imply recognized duties ap¬ 
purtenant to the office and has been defined as 
an officer who has the inspection, examination, or 
controlling of the accounts of other officers; one 
who keeps a counter-register of accounts; a public 
officer whose duty it is to examine and certify ac¬ 
counts; a supervising officer of revenue, invested 
with many powers, among which is the examination 
and allowance of claims against the state.^i More 
specifically, an auditor.^^ 

As used in the National Banking Act creating the 
officer of comptroller of the currency see Banks and 
Banking S 568; and as a county, municipal, or 
state fiscal officer see respectively the C.J.S. titles 
Counties § 132, also 15 C.J. p 512 note 48-p 513 
note 67, Municipal Cori)orations § 699, and States § 
66, also 59 C.J. p 118 notes 11-13. 


1. Philippine.—In Cordoba v. Con- 
de, 2 Philippine 445. 44G. 

Porto Rico.— Kx p. Sanliano, 21 Por¬ 
to Rico 35!i. 364. 

8. A maxim meanirifr “Arbitrators 
are judges.”—Rlack L..D. 

3. Black L.D. 

4. Black 

5. A maxim meaning: “A compro¬ 
mise is brought into affinity with 
jud*?rnents.”—Black L.IX 

Applied in Strong v. Strong, 9 
Cush., Mass., 560, 571. 

6. Eng.—Exchange Bank v. Regina, 
11 App.Ca.s. 157, 165, 166, 168. 

12 C.J. p 370 notes 1-4. 

7. La.—Chevalier v. Ilyams, 9 La. 
Ann. 484, 485. 

8 . Black L.D. 

9. Pa.—Lewis Paint & Qlas.s Co. v. 
Washington County, 9 Pa.Di.st. & 
Co. 339, 341, quoting Corpus Juris. 
Comptroller or Controller of the 

hanaper—an officer of the court of 
chancery, whose office was abolished 
by St. 6 & 6 Viet, c 103.—Black L.D. 

Controller of the hamper—an of¬ 
ficer in the chancery attending the 
Lord Chancellor daily in term time, 
and upon seal-days: whose office is 
to take all things sealed faom the 


Clerk of the Hamper, enclosed in 
bags of leather, and to note the Just 
number and eflect of all things so 
received, and enter the same In a 
book, with all the duties appertain¬ 
ing to his majesty, and other officers 
for the same.—See 13 C.J. p 842 note 
63 [a]. 

Controller of the household—an of¬ 
ficer who controls the accounts of 
the Green Cloth; and he sits with 
the Lord Steward and other officers 
in the counting-house, for daily tak¬ 
ing the accounts of all expenses of 
the household.—See 13 C.J. P 842 
note 63 fh]. 

Controller of the mint—an officer 
who controls the payment of wages, 
and accounts relating to the same.— 
See 13 C.J. p 842 note 63 le]. 

Controller of the navy—an officer 
who controls the payment of wages, 
examines and audits accounts, and 
inquires into rates of stores for ship¬ 
ping, etc.—See 18 C.J. p 842 note 63 
Id]. 

ControllcT of the pell—a clerk of 
the Chamberlain of the Exchequer 
who keeps his accounts.—See 13 C. 
J. p 842 note 63 [e]. 

Controller of the pipe—an officer 
of the Exchequer, who writes out 
[ summons twice every year to the 
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sheriffs, to levy the farms and debts 
of the Pipe.—See 13 C.J. p 842 note 
63 [f]. 

Controller of the treasury—an of¬ 
ficer of the United States treasury, 
whose duty is to examine and ad¬ 
just public accounts, countersign 
warrants and direct legal proceed¬ 
ings for the collection of debts due 
the government. His decision is 
final and binding within the scope of 
his authority.—See 13 C.J. p 842 note 
65 [c]. 

10. Nev.—State v. Doron, 6 Nev. 
:i9!), 408. 

Pa.—Lewis Paint & Glass Co. v. 

Washington County, 9 Pa.Dlst. & 
Co. 3:i9. 341, quoting Corpus Juris. 

11. La.—Beneficial Loan Soc. of New 
Orleans v. Strauss. App., 148 So. 
85, 87. 

Pa.—T.iewis Paint & Glass Co. v. 

Washington County, 9 Pa.Dlst. & 
Co. 339, 341, quoting Corpus Juris. 

12. Nev.—State v. Doron, 6 Nev. 
399, 408. 

Pa.—Lewis Paint & Glass Co. v. 

Washington County, 9 Pa.Dlst. & 
Co. 339, 341, quoting Corpus Juris, 
■quivalent to, or syuouymous 

with, “auditor” see Auditor 7 G.J.S. 
p 1286 note 13. 
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Comptroller in bankruptcy. An officer in Eng¬ 
land, whose duty it is to receive from the trustee in 
each bankruptcy his accounts and periodical state¬ 
ments showing the proceedings in the bankruptcy, 
and also to call the trustee to account for any mis¬ 
feasance, neglect, or omission in the discharge of 
his duties.i3 

As a Mechanism 

In this sense, spelled only “controller,as the 
easily recog^nized device or mechanism for regulat¬ 
ing or controlling the current delivered to the mo¬ 
tor or motors of an electric car, see the C.J.S. title 
Street Railroads § 1, also 13 C.J. p 843 notes 70, 71. 

00MPUL8A. In Spanish law, according to Es- 
criche, a copy taken from a document, instrument, 
or record, compared with the original and judicially 
approved. 

OOMPULSION. The act of compelling or the state 
of being compelled; the act of driving or urging 
by force or by physical or moral constraint; sub¬ 
jection to force coercion5 constraint; objec¬ 
tive necessity; forcible inducement to the commis¬ 
sion of an act.i^ In a particular connection, it has 
been said that “compulsion’^ refers to actual con¬ 
straint or pressure, physical or otherwise, amount¬ 
ing to duress, or threats to compel the execution of 

an instrument.i7 

For payments in general made under compul¬ 
sion, see the C.J.S. title Payment § 147, also 48 C.J, 
p 742 note 4r-p 752 note 10; for payments of tax¬ 
es so made, see the C.J.S. title Taxation § 636, also 
61 C.J. p 987 note 40-p 991 note 73; for the doc¬ 
trine that acts, otherwise criminal, may be excused 
when done under compulsion see the C.J.S. title 
Criminal Law § 44, also 16 C.J. p 91 note 68-p 92 
note 76. 

The term may be employed as synonymous with 


“oonstraint,’'^^ and has been distinguished from 
“consent"!® and “threat to sue,"*® and also from 
“willingness."*! 

Phrases: “Business compulsion" see Business 12 
C.J.S. p 805 note 81, “compulsion or other improp¬ 
er eonduct,"** and “made under compulsion."** 

OOMPULSOBT. 

As a Noun 

In ecclesiastical procedure a “compulsory" is a 
kind of writ to compel the attendance of a witness 
to undergo examination.*^ 

As an Adjective 

The term is defined generally by Webster as due 
to compulsion, enjoined by authority, or obliga¬ 
tion; and more specifically as meaning involuntary, 
forced, coerced by legal process or by force of 
statute.** 

Phrases: “Compulsory appearance" see Appear¬ 
ances § 1 c (1), “compulsory arbitration" sec Ar¬ 
bitration and Award § 3, “compulsory board of ar¬ 
bitrators,”*® “compulsory condition" see Condition 
post, “compulsory demand,"*’^ “compulsory non¬ 
suit" see the C.J.S. title Dismissal and Nonsuit § 3, 
also 18 C.J. p 1147 notes 26-29 and § 45 et seq, 
also 18 C.J. p 1175 note 13 et seq, “compulsory pay¬ 
ment" see the C.J.S. title Payment § 145, also 48 
C.J. p 741 note 91-p 742 note 3, “compulsory pilot," 
see the C.J.S. title Pilots § 7, also 48 C.J. p 1192 
npte 13-p 1193 note 26, “compulsory process,” see 
the C.J.S. titles Process § 1, also 50 C.J. p 445 note 
29, and Witnesses § 6, also 70 C.J. p 35 note 27- 
p 39 note 6, “compulsory production,”** “compul¬ 
sory prostitution” see the C.J.S. title Prostitution § 
7, also 50 C.J. p 806 notes 74-77, and “compulsory 
sale” sec the C.J.S. title Eminent Domain § 2, also 
20 C.J. p 515 note 11. 


Black L.D. 

14. Del.—Pluharty v. Fluharty, Su¬ 
per., 193 A. 838, 839, quoting Cen¬ 
tury D. 

15. Cal.—^Wake Development Co. v. 
O’Leary, 4 P.2<1 802, 803, 118 Cal. 
App. 131. 

12 C.J. p 370 note 13. 

15. Black L.D. 

17. Ill.—Shepherd v. Yokum, 154 N. 
E. 166, 169, 323 Ill. 828. 

Zn Bpaaish law, the means used to 
force another to act.—Bscrlche Dic- 
cionarlo. 

IB. ‘*Wliea used ia refercaoe to os- 
trlaaio power, force, or influence, as 


when exercised by one person on an¬ 
other.” 

Ala.—Oates v. Hester, 1 So. 848, 860, 
81 Ala. 367. 

N.J.—Ballentine v. Ballentine, 199 A. 
423, 425, 123 N.J.Eq. 577. 

19. **Ooiiipiasioa and eonsoat . • . 
oaaaot ooexlst’* 

U.S.—U. S. V. Kimball, C.C.N.T., 117 
F. 156, 163. 

Kan.—State v. Backstrom, 230 P. 

306, 308, 117 Kan. 111. 

SOl Miss.—McLean v. Love, 167 So. 

361, 862, 172 Miss. 168. 

51. AatitlMBto of «*wtlllngn—” 
U.S.—U. S. V. Kimball, C.C.N.T., 117 
F. 166, 168. 

Kan.—State v. Backstrom, 280 P. 806, 
808, 117 Kan. 111. 
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Ky.—Taylor v. Commonwealth, 118 
S.W.2d 140, 142, 274 Ky. 61. 

82. Ill.—Shepherd v. Yokum, 164 N. 
E. 166, 168, 323 Ill. 328. 

83. Cal.—Campbell v. Rainey, 16 P. 
2d 310, 312, 127 Cal.App. 747. 

84. Black L.D. 

86. Black L.D. 

88 . Wyo.—^Edwards v. Cheyenne, 114 
P. 677, 122 P. 900, 19 Wyo. 110. 

87. Minn.—Jordan v. Van Duzee, 166 
N.W. 877, 879, 139 Minn. 103, L.R.. 
A.1918B 1136. 

8B. Iowa.—U. S. v. Cooper, D.C 
Iowa, 268 F. 604, 609. 
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C0MPVB0ATI0N--<30MTE 


OOMPUBOATION. (Spanish, e(nnpurg:aci6n). As 
stated in 12 Corpus Juris pp 371, 372, this was, in 
archaic law, a mode of absolution from a criminal 
charge or civil claim, by which defendant was able 
conclusively to rebut the evidence against him by 
swearing to his own innocence or nonliability, and 
producing others, known sometimes as “compurga- 
tores,” who swore that they believe him. An emi¬ 
nent authority calls it ^^the world-old process of 
compurgation,” and it certainly has been wide 
spread. In England, it was known as "wager of 
law.” In Spain, the authorities, according to Es- 
criche, mention two kinds—canonical and vulgar— 
although the latter seems to be nothing more than 
the ordeal. The canon law seems to have borrowed 
the system from the Germanic law, with perhaps a 
trace of Hebrew and Roman influence, and to have 
clung to it rather tenaciously. While it appears to 
have been formally abolished in Spain, it is reported 
as having lingered on in certain parishes. In Eng¬ 
land it seems to have fallen into disrepute as early 
as the thirteenth century, but it was retained in ac¬ 
tions of debt and detinue even in Blackstone’s day. 
The number of required compurgators varied, and 
the procedure was highly formal and striei;.^^ 

CfOMPUBGATOB. One of several neighbors of a 
person accused of a crime, or charged as a defend¬ 
ant in a civil action, who appeared and swore that 
they believed him on his oath.^o 

•COMPUTATION. The act of computing, number¬ 
ing, reckoning, or estimating; the account or es¬ 
timation of time by rule of law, as distinguished 
from any arbitrary construction of the parties.^^ 
For computation of: Int(*r(^st in assessing damag¬ 
es see the C.J.S. title Damages § 92, also 17 C.J. p 
919 note 4r-p 924 note 58; of time generally sec the 
C.J.S. title Time § 8, also 62 C.J. p 962 note 46- 
p 963 note 63. 


COMPUTE. 

Present Tense 

The term is defined by the Century Dictionary as 
to determine by calculation, and is synonymous with 
"calculate,” "count,” "estimate,” and "reckon.”^* 

Phrase: "Compute and assess the tax.”3* 

Computed 

The past tense has been held to mean "estimat- 
ed.”34 

Phrase: "Tax • . . shall be computed.”®® 

Computing 

Calculating, counting, estimating, or numbering; 
and it has been said that, while the word "com¬ 
puting” implies an intellectual operation, it also 
aptly describee the function of a mechanical de¬ 
vice designed to aid in the operation of computing 
or calculating.®® 

Phrases: "Computing machine,”®'^ "computing 
scale,”®® "computing scales,”®® "computing weigh¬ 
ing scnles,”^® and "for the purpose of computing 
time.”^l 

COMPUTO. The Latin verb, compute, computarc, 
coinputavi, computatus, meaning to account, com¬ 
pute, or reckon.^® 

COMPUTUS. A writ to compel a guardian, bailiff, 
receiver, or accountant to yield up his accounts, 
founded on the statute of Westminster II chapter 
12.43 

COMTE. A count or earl. In the ancient French 
law, the “compte” was an officer having jurisdic¬ 
tion over a particular district or territory, with 
functions partly military and partly judicial.44 


' 29 * 3 Blackstone Comm, p 341 et 

geq.—1 Pollock & M.Hlst.Eng.L. p 
443—2 Pollock ft M.Hlsl.Enp.L. pp 
600 et peq. | 

Tb« last reported case of compur¬ 
gation In Enirland was in 1824.—Rex 
V. Williams, 2 B. ft C. 538, 9 E.C.Li. 
237, 107 Reprint 483. 
m Black Li.D., citing 8 Blackstone 
Comm, p 341. 

-ai. Black Li.D. 

Mannmeratloa" dietlagnlelied 
•Tenn.—McMlnn County v. Allen, 105 
S.W. 67, 68, 119 Tenn. 895. 

*82. U.S.—Computing Scale Co. v. 
Standard Computing Scale Co., 
Mich., 118 F. 966, 968. 66 C.C.A. 
469. 

as. K.M.—Lousee v. New Mexico 


Bureau of Revenue Commissioner, 
76 P.2d 6, 17, 42 N.M. 116. 

S6. Pa.—Tully v. Felton, 86 A. 285, 
286. 177 Pa. 344. 

36. S.D.—In rc Fahnestock’s Estate, 
246 N.W. 899. 900, 61 S.D. 24. 

36b U.S.—Computing Scale Co. v. 
Standard Computing: Scale Co., 
Mich., 118 F. 966, 967, 66 C.C.A. 
469. 

37. "Adding maohlne” compared 

Tenn.—Toledo Scale Co. v. Hill, 269 
S.W. 26, 27, 161 Tenn. 312. 
’’Calculating: machine” equivalent see 
Calculate 12 C.J.S. p 881 note 49. 

ae^ XJ.S.—Standard Computlngr Scale 
Co. V. Farrell, D.C.N.Y., 242 F. 87. 

3A U.S.—Computing Scale Co. v. 
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Standard Computing: Scale Co., 
Mich., 118 F. 966, 969. 55 C.C.A. 
469. 

40. "Adding maohiae" distinguished 

Tenn.—Toledo Scale Co. v. Hill, 269 
S.W. 26, 26. 151 Tenn. 312. 

41. U.S.—Ray v. U. S., N.Y., 67 S.Ct. 
700, 702, 301 U.S. 158, 81 L.Ed. 
976. 

48. Black L..D. 

Inslmul computassent—they reck¬ 
oned together.—Black L.D. 

Plene computavit—he has fully ac¬ 
counted.—Black Li.D. 

Quod computet—that he account. 
—Blaek L.D. 

43. Black L.D. 

I 44. Black L.D. 
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OOMUNA. In the Spanish law prevailing in As¬ 
turias the term, according to Escriche, is applied 
to the contract of partnership in cattle. There 
were two forms of it: (1) Comuha k armun, by 
which the owner delivered his cattle to anoth(»r to 
pasture and care for, with the privilege of using the 
milk and other products, but in case of sale the 
two shared the excess of the price above that cur¬ 
rent in the market, the owner standing the damage 
and the profits being divided equally. (2) In com- 
ufia d la ganancia, the other form, in case any part 
of the capital should be withdrawn before distribu¬ 
tion of profits the former was deducted from the 
latter. 

COBfUyAL. A Spanish term, defined in Veldzquez 
Spanish-English Dictionary, as meaning common; 
commonable.^ ^ 

GOMUNICACION. In Spanish law, according to 
Escriche, the state of a prisoner who is permitted 
to see and converse with visitors; opposed to in- 
comimicacion wherein such x)rivileges are denied. 
Strictly no one could be held incorniinicado ex¬ 
cept by the special order of a judge, based on sum¬ 
mary proofs, and then only for such time as was 
actually necessary; but in practice i)risoners have 
not infrequently been held incomuiiicado, espe¬ 
cially in the Spanish colonies, without such formali¬ 
ties, and the absence of an effective writ of libera¬ 
tion, such as habeas corpus, led to great abuses 
from this cause.^® The term is also used to denote 
the i)roduction of documents and service of copies 
as between parties to a litigated cause.^7 


OOMTJNIDAD. In Spanish law, according to Es¬ 
criche, community, the state of being shared in 
common; as community of property between 
spouses (comunidad de biencs entre conyuges) or 
between heirs, joint legatees, and joint owners. 

CON. In English, a form of cum in compound 
words also an abbreviation of the words “con¬ 
tra” and “conversation” see Abbreviations 1 C.J. 
S. p 276 note 5. 

In Spanish, the preposition meaning “with.”^®* 

CONACRE. In Irish practice, the payment of wa¬ 
ges in land, the rent being worked out in labor at 
a money valuation.®® 

CONATO. In Spanish law, according to Escriche, 
an unsuccessful attempt to commit an act or of¬ 
fense. 

CONATUS QUID SIT, NON DEFINITUB IN 
JURE.®1 

CONCAVE. Defkied in the Century Dictionary as 
both a noun and an adjective to mean a concavity 
or hollow; also curved or rounded, incurved or 
presenting a hollow or curvature. In a particular 
connection held to be a synonym of “cup,” “hole,” 
or “hollow.”®^ 

CONCEAL. 

Present Tense 

“('Jonceal” has been defined as meaning to cover 
or keep from sight to disguise t„ disjxise 
of;®® to fail to disclose;®® to hide, withdraw, or 
withhold from observation;®7 to prevent the dis- 


45 . ‘*Terreao comunal” 

(DA Spanish term translated as 
common lands.—Catbaloffan v. Di¬ 
rector of Lands 17 Philippine 21C, 
227. 

(2) Translated also as common.— 
Taclohan v. Director of Lands, 17 
Philippine 426. 

4iS. Street of Introdnotioa of haheae 
oorpne in the Philippines discnieed 

see 12 C.J. p 373 note 36. 

47. Escriche Diccionario. 

48. Anderson L.D. 

49. Vel&zquez Spanish-English D. 
Oon huena fd —in Spanish law, with 

(oi» In) good faith.—Black L.D. 

Con intenoidn orlminal —a Spanish 
phrase meaning *‘with criminal in¬ 
tent,” and construed as equivalent 
to, or interchangeable with, the tech¬ 
nical word “feloniously.”—People v. 
Santiago, 16 Porto Rico 446, 464. 

50. Black L.D. 

91. A maxim meaning ”What is an 


attempt, is not defined in law.”— 
Black L.D. 

58. U.S.—Maxim Mfg. Co. v. Impe¬ 
rial Mach. Co., C.C.A.Ill., 286 P. 79, 
83. 

53. U.S.—Driskill v. Parish. C.C. 
Ohio, 7 P.Cas.No.4,089. 3 McLean 
631, 641. 

La.—LeJeune v. LeJeune, 167 So. 747, 
749, 184 La. 837. 

Md.—Hopper v. Hopkins, 160 A. 166, 
167. 162 Md. 448. 

S.C.—Simpson v. General Exchange 
Ins. Corporation, 152 S.E. 672, 074, 
15.5 S.C. 400, quoting Corpus Juris. 
12 C.J. p 374 notes 49, 53-55. 

54. U.S.—Driskill v. Parish, C.C. 
Ohio, 7 F.Ca.s.No.4,089, 3 McLean 
631, 641—Ray v. Donnell, 20 F.Cas. 
No.ll,590, C.C.lnd., 4 McLean 504, 
614. 

55. Iowa.—State v. Julien, 48 Iowa 
446. 447. 

Mich.—Horsman v. Bruce, 1 Mich. 
N.P. 256. 

S.C.—Simpson v. General Exchange 
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Ins. Corporation, 152 S.E. 672, 674, 
155 S.C. 400, quoting Corpus Juris. 

68. Ind.—Boyer v. Stale, 83 N.E. 

:i50. 169 Ind. 691, 695. 

La.—LeJeune v. LeJeune, 167 So. 

747, 749. JS4 La. 837. 

S.C.—Simpson v. General Exchange 

Ins. Corporation. 152 S.E. 672, 674, 
155 S.C. 400, quoting Corpus Juris. 

57. U.S.—Susnjar v. U. S., C.C.A. 
Ohio, 27 F.2d 223, 224—U. S. v. 
Bookbinder, D.C.Pa., 281 F. 207, 

210 . 

Ind.—Boyer v. Slate, 83 N.E. 350,. 
352, 169 Ind. 691. 

La.—LeJeune v. LeJeune, 167 So. 

747, 749. 184 La. 837. 

Md.—Hopper v. Hopkins, 160 A. 166, 
167, 162 Md. 448. 

Okl.—Darneal v. State, 174 P. 290, 

292, 14 Okl.Cn. 640, 1 A.L.R. 638. 
Pa.—Borough of Mt. Union v. Kunz, 
139 A. 118, 121, 290 Pa. 356, citing 

Corpus Juris. 

S.C.—Simpson v. General Exchange 
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covery of, or withhold knowledge of to screen;®^ 
to secrete;®® to withhold from utterance or decla¬ 
ration.®^ In a particular connection, it has been 
said that “conceal” is not to be given a literal con¬ 
struction of hiding, but may be construed as mean¬ 
ing to handle the property of another in a manner 
that would throw the owner off his guard in his 
search for it.®2 

The word is one of plain interpretation,®3 which 
conveys the impression that something is being 
knowingly withheld®^ by a person who is in some 
way called upon to produce it,®® and according to 
the best lexicographers signifies to Tcithhold or to 
keep secret mental facts from the knowledge of an¬ 
other person, as well as to hide, cover up, or se¬ 
crete physical objects from sight or observation.®® 
It implies affirmative action, something more than 
a mere failure to disclose,®*^ an infentional act,®^ 
sometimes an intention to defraud,®® and may con¬ 


note a continuance of the act of more or less per¬ 
manency.^® 

The term may be employed as meaning “to ab¬ 
scond” see Abscond 1 C.J.S. p 349 note 19, but has 
been compared with, or distinguished from, “ac¬ 
knowledge” see Acknowledge 1 C.J.S. p 771 note 2, 
“assume” see 7 C.J.S. p ]0.^ note 26, “di.sguise,” “dis¬ 
semble,” “hide,” “secrete *,”'^1 also “harbor,”^^ «pos- 
sess,”73 and “w’ithhold.”^^ 

Phrases: “Conceal or harbor . . . any 

alicn,”^® “conceal, or harbor for the purpose of con- 
cenlment,”^® “harbor or conceal,”'^'^ and “secrete 
and concc‘al;”78 also “conceals any chickens,”*^® 
“conccflls any part of his decedent’s estate,”®® “con¬ 
ceals any property,”®^ “conceals hiniself,”®^ “con¬ 
ceals it [commission of felony] from a magis¬ 
trate,”®^ “conceals the fact of the crime,”®^ and 
“which conceals the cause of action.”®® 


Ins. Corporation, 152 S.E. 672. 674, 
1.55 S.C. 400. quoting Corpus Juris. 
12 C.J. p 37.^ notes 46-48. 

Slinilarly expressed 

(1) "To conceal . . . means to 

hide, secrete, or keep out of sight.” 
—Firpo V. U. S., C.C.A.N.Y., 261 F. 
850, 8.53. 

(2) "To *conoear ... is to 
hide, secrete, .screen, or cover.”— 
Robinson v. Commonwealth. 268 S. 
W. 840. 841, 207 Ky. 53. 

58. U.S.—U. S. V. Bookbinder. DC. 
Pa.. 281 F. 207, 210—In re (3la¬ 
zier. D.C.Pa., 105 F. 1020. 1021. 

S.C.—Simpson v. General Exchange 
Ins. Corporation, 152 S E 672. 674, 
15.5 S.C. 400, quoting Corpus Juris. 

59. Ky.—William.s v Com., 37 S.W. 
680, 681, 18 Ky.L. 663. 

60. S C. — Simpson v. General Ex- 
ehangc In.s. Corporation, 152 S.E. 
672. 674, 155 S.C. 400, quoting Cor¬ 
pus Juris. 

12 C.J. p 374 note 60. 

61. La.—LeJeune v. IjcJeune, 167 
So. 747, 749. 184 La. 837. 

Okl.—Darncal v. State. 174 P. 290, 
292, 14 Okl.Or. 540, 1 A.L.R. 638. 

12 C.J. p 374 note 66. 

63. Kan.—State v. Taylor, 133 P. 

861, 863, 90 Kan. 438. 

S.C.—Simpson v. General Exchange 
Ins. Corporation, 152 S.E. 672, 674, 
155 S.C. 400, quoting Corpus Juris. 
Tex.—Hicks v. State, 83 S.W.2d 349, 
351, 128 Tex.Cr. 59.5—Barker v. 

Slate, 2 S.W.2d 851, 853. 109 Tex. 
Cr. 67—Polk V. State. 131 S.W. 
680, 682, 60 Tex.Cr. 160. 

63. Pa.—Borough of Mt. Union v. 
Kunz, 139 A. 118, 121, 290 Pa. 356, 
citing Corpus Juris. 

S.C.—Simpson v. General Exchange 


Ins. Corporation. 152 S.E. 672, 674, 
1.55 S.C. 400. quoting Corpus Juris. 
12 C.J. p .37.3 note 45. 

64. Mo.—Todd v. Ameriean Mut. 
Union. App, 275 S W. 60. 62. 

65. Conn.—Watertown Sav. U.'ink v. 
Mattoon. 62 A 622, 624. 78 Conn. 
388. 

06. N.T.—Lorn in Corporation v. 

Kohlhepp, 271 NTS. 709, 712, 161 
Mise. 545. 

12 C.J. p 374 note 61. 

Similarly expressed 

"To conceal is simply not to make 
known what w’e wish to keep sec-ret.” 
Mo.--Todd V. American Mut. Union, 
App., 275 S.W. 60. 62. 

Okl.--Darneal v. Slate, 174 P. 290, 
292. 14 Okl.Cr. 540, 1 A.L.R. 638. 
67. Pa.—Borough of Mt. Union v. 
Kunz. 139 A. 118. 121, 290 Pa. 356. 
citing Corpus Juris. 

12 C.J. P 374 notes 62, 63. 

66. U.S.—Driskill v. Parish, C.C. 
Ohio, 7 F.Cas.No.4.089, 3 MeLean 
6.31, 642. 

12 C.J. p 374 note 64. 

69.* U.S.—U. S. V. Trotter, D.C.Ala., 
8 F.Supp. 275. 276. 

Neb.—Bailey v. Stati*. 211 N.W. 200, 
201, 115 Neb. 77. 

7a U.S.—U. S. V. Trotter, D.C.Ala., 
8 F.Supp. 275, 276. 

71. Ala.—Dale County v. Gunter, 46 
Ala. 118, 142. 

Okl.—Darneal v. State, 174 P. 290, 
292, 14 Okl.Cr. 640, 1 A.L.R. 638. 

72. U.S.—Jones v. Van Zandt, Ohio, 
5 How. 215, 226—Firpo v. U. S., 
C.C.A.N.Y., 261 F. 850, 853—Dris¬ 
kill V. Pari.sh, C.C.Ohlo, 7 F.Cas.No. 
4,089, 3 McLean 631—Van Metre v. 
Mitchell, aC.Pa., 28 F.Cas.No.l6,- 
865. 2 WalLJr. 3111. 
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Ala.—McElhaney v. Slate, 24 Ala. 
71. 73. 74. 

73. U.S.—U. S. V. Bookbinder, D.C. 
Pa., 281 F. 207. 210. 

Distinction stated 

"One may possess a thing without 
concealing it or he may conceal a 
thing without possessing It, having 
parted with possession in the act 
of concealing it.”—Bookbinder v. U. 
S., C.C.A.Pa., 287 P. 790, 795. 

74. U.S.—U. S. V. Phillips, D.C.N.Y., 
196 F. 574, 576. 

Md.—Hopper v. Hopkins, 160 A. 166, 
167, 162 Md. 448—Taylor v. Brus- 
cup, 27 Md. 219, 226. 

75. IT.S.—Susnjar v. U. S., C.C.A. 
Ohio, 27 F.2d 223. 224. 

76. Wa.sh.—Stale v. Pringle, 266 P. 
196, 197, 147 Wash. 555. 

77. U.S.—Firpo v. U. S., C.C.A.N.Y., 
261 F. 850. 853. 

78. U.S.—U. S. V. l»hillips. D.C.N.Y., 
196 F. 574, 575. 

79. Neb.—Bailey v. State, 211 N.W 
200, 115 Neb. 77. 

80. Md.—Hopper v. Hopkins, 160 A. 
166, 167, 1G2 Md. 448. 

81. Ala—Thomas v. State, 9 So. 
540, 541. 92 Ala. 49. 

88. Kan.—Frey v. Aultman, 2 P. 168, 
170, 30 Kan. 181. 

Or.—Khotom v. Mendenhall, 20 P. 
49, 50, 17 Or. 199. 

83. Cal.—I’eople v. Garnett, 61 P. 
1114, 1115, 129 Cal. 364, 366—Ex 
parte Goldman, 88 P. 819, 820, 7 
Cal.Unrep.t^as. 254. 

84. Kan.—State v. Watson, 67 P.2d 
515, 617, 145 Kan. 792, 110 A.L.R. 
998. 

12 C.J. p 374 note 62 [a] (1). 

85. Ga.—Middleton v. Pruden, App., 
196 S.E. 259, 262. 
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Ctonoealed 

Hidden;** hidden from the ordinary observa¬ 
tion;*^ willfully or knowingly covered, or kept 
from sight.** "Concealed” has been held synony¬ 
mous with "lying in wait” see the C.J.S. title Hom¬ 
icide § 31, also 29 C.J. p 1106 note 46, and distin- 
gniished from "at large” see At 7 C.J.S. p 164 note 
12 . 

Concealed frcmd, A case of designed fraud, by 
which a party, knowing to whom the right be¬ 
longs, conceals the circumstances giving that right, 
and by means of such concealment enables himself 
to enter and hold.** As affecting limitation of ac¬ 
tions see the C.J.S. title Limitations of Actions § 
184, also 37 C.J. p 929 note 96-p 931 note 13. 

Other phrases: "Birth . . . concealed from 

him,”** "concealed . . . any of the property,”*t 
"concealed his true age,”** "concealed in the hands 
of his agent or trustee,”** "concealed upon or about 
his person,”®^ “deed . . . concealed,”*® “fact is 

concealed,”*® “knowingly and fraudulently conceal¬ 
ed,”* ^ and "received, concealed, embezzled, or con¬ 
veyed away;”** also, adjectively, "concealed as¬ 
sets,”** and "concealed weajjon” see the C.J.S. title 
Weapons § 8, also 68 C.J. p 35 note 7-p 36 note 22. 

Concealing 

The term has simply the idea of not letting come 
to observation.^ “Concealing” has been distinguish¬ 


ed from "harboring,”* although it has been said 
that under some circumstances "concealing” may 
include "harboring.”* 

Phrases: "Concealing said automobile,”® "har¬ 
boring or concealing,”® "hiding and concealing,”® 
and "receiving and concealing.”^ 

CONCEALERS. In old English law, persons who 
devoted themselves to seeking out concealed lands; 
that is, lands privily kept from the King by com¬ 
mon persons having nothing to show for them.* 

CONCEALMENT. The act of concealing, hiding, 
or keeping secret ;* any statement or conduct which 
prevents another from acquiring knowledge of a 
fact;^* the designed and intentional withholding 
of a material fact, or of any material fact which 
in honesty and good faith ought to be communicat¬ 
ed;^^ the improper suppression or disguising of a 
fact, circumstance, or qualification which rests with¬ 
in the knowledge of one only of the parties to a 
contract, but which ought in fairness and good faith 
to be communicated to the other, whereby the party 
so concealing draws the other into an engagement 
which he would not make but for his ignorance of 
the fact concealed.^* What constitutes “conceal¬ 
ment” depends upon the connection in which the 
word is used and the circumstances of the particu¬ 
lar case.^* The act of concealment has to do with 
what concerns others,^® implies an act done or i)ro- 


86L La.—State ▼. Bias. 87 La.Ann. 
259. 260. 

87. U.S.—Politzer Toy Mfg. Co. v. 
National French Fancy Novelty 
Co., D.C.N.Y., 253 P. 451, 452. 

88L Ala.—Owen v. State. 81 Ala. 387. 
389. 

88. Miss.—^Wilson v. Wilson, 146 So. 
865. 866. 166 Miss. 369. quoting 

Oorims Juris. 

90. La.—LeJeune v. LeJeune, 167 
So. 747. 748, 184 La. 887. 

81. U.S.—U. S. V. Rhodes, D.C.Ala., 

212 F. 613, 615, 516—U. S. v. Com¬ 
stock. C.C.R.I.. 161 F. 644, 646. 

88l Mo.—T odd v. American Mut. 
Union. App.. 275 S.W. 60. 62. 

93. Conn.—Sutherland v. Brown. 81 
A. 1088. 1085, 86 Conn. 67. 

8C Ky.—Hampton v. Common¬ 
wealth. 78 S.W.2d 748, 749. 267 Ky. 
626. 

95. U.S.—Dick v. Balch, Wash.. 8 
Pet. 80. 38. 8 L.Ed. 866. 

9& Ind.—^Rushville Nat. Bank of 
Rushville v. State Life Ins. Co., 1 
N.E.2d 446, 460, 210 Ind. 492. 

97. U.S.—U. S. V. Trotter, D.C.Ala., 
8 F.Supp. 276. 


981 Mass.—Harlow v. Tufts, 4 Cush. 
448. 453. 

99. U.S.—In re Shoesmith. Ill., 136 
F. 684, 686, 68 C.C.A. 322. 

1. Mo.—Tygard v. Palor, 63 S.W. 672, 
674, 163 Mo. 284. quoting Crabbe 
Eng. Syn. 

a. U.S.—Van Metre v. Mitchell, C.C. 
Pa.. 28 F.Cas.No.16.866, 2 Wall.Jn 
311. 

a Ga.—Cook V. State, 26 Ga. 693, 
603. 

4. Tex.—Hicks v. State, 88 S.W.2d 
349, 361. 128 Tex.Cr. 696—Barker 

V. State. 2 S.W.2d 861, 863. 109 Tex. 
Cr. 67. 

a U.S.—Driskill v. Parish. C.C.Ohio, 
7 F.Cas.No.4,089. 8 McLean 631— 
Van Metre v. Mitchell. C.C.Pa., 28 
F.Ca8.No.l6,866, 2 Wall.Jr. 811. 
a W.Va.—Sandheger v. Hosey. 26 

W. Va. 221. 224. 

7. “PosSMSion” dlstiagolshed 

U.S.—Bookbinder v. U. S.. C.C.A.Pa., 
287 P. 790, 796—U. S. v. Book¬ 
binder. D.C.Pa.. 281 F. 207, 210. 

8. Black L.D. 

9. Pa.—Borough of Mt. Union v. 

I Kunz, 189 A. 118, 121, 290 Pa. 356, 
I quoting Ctorpus Juts. 
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IOl Kan.—State v. Watson, 67 P.2d 
615, 617, 146 Kan. 792, 110 A.L. 
R. 998. 

11. Md.—Sun Ins. Offlee, Limited, of 
London v. Mallick, 163 A. 36. 43. 
160 Md. 71. 

Va.—Lawson v. Southwestern Volun¬ 
tary Ass’n, 191 S.E. 648, 649. 
Similarly expressed 
"A neglect to communicate that 
which a party knows, and ought to 
communicate, is called a ‘conceal¬ 
ment.' ”—Black L.D., citing Cal.Civ. 
Code i 2661. 

18. Pa.—Borough of Mt. Union v. 
Kunz. 139 A. 118, 121. 290 Pa. 866, 
quoting Corpus Juris. 

Similarly expressed 

In a general way the word has 
been held to mean "to avoid by some 
device or strategy or the concealment 
or intentional withholding some fact 
which ought in good faith to be com¬ 
municated."—^Murray v. Brotherhood 
of American Yeomen, 163 N.W. 421, 
428, 180 Iowa 626. 

13. U.S.—^Van Metre v. Mitchell, C. 
C.Pa.. 28 F.Cas.No.16,866. 

14. U.S.—In re Shoesmith, Ill., 186 
F. 684. 687, 68 C.C.A. 822, citing 
Crabbe Bng. Syn. 
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cured to be done, which is intended to prevent or 
hinder, something more than a mere failure to dis¬ 
close,^® an active intention to secrete,^® a design, or 
purpose, something more than mere silence,^^ an 
intention of some sort,i® and secrecy also a con¬ 
tinuance for some period of time;^® and, where 
one has a duty to disclose, concealment implies de- 
ceit,2i and involves materiality of the fact with¬ 
held which ought to have been communicated.^^ 

The term may be employed as synonymous with 
"evasion” or “suppression,”2 3 but has been com¬ 
pared with and distinguished from “absconding,” 
see Abscond 1 C.J.S. p 349 note 19, “assumption” 
see 7 C.J.S. p 137 note 13, “nondisclosure,”^^ “omis¬ 
sion to state,”2® and “poasession.”^® 


For “concealment,” as related to fraudulent con¬ 
veyances see the C.J.S. title Fraudulent Conveyanc¬ 
es § 85, also 27 C.J. p 490 note 98-p 491 note 8, 
and as related to insurance see the C.J.S. title 
Insurance § 492, also 26 C.J. p 156 note 91-p 158 
note 10, § 594, also 37 C.J. p 447 note 79-p 449 note 
5, § 645, also 38 C.J. p 1051 note 33~p 1059 note 99. 

Phrases: “Artful concealment,” see Artful 6 C.J. 
S. p 774 note 66, ^“concealment of birth or death” 
see the title Concealment of Birl^ or Death post, 
“concealment of cause of action,”27 “concealment of 
money with intent to defraud their creditors,”^® 
“concealment of property,”2® “concealment of such 
liquor,”®® “concealment or misrepresentation,”® ^ 
“ 'concealment’ or 'suppression,’ ”32 and “harbor for 
the purpose of concealment.”®® 


16b U.S.— In re Shoesmith, supra. 
Similarly •zprassad 

It “Implies affirmative action, 
somethinf? more than a mere fail¬ 
ure to disclose.’’—Leubbert v. U. S., 
C.C.A.MO., 74 P.2d 357, 368, citing 
Oorpiui Juris. 

16. U.S.—U. S. V. One Diamond 
Ring, D.C.Wash., 2 F.2d 732, 733. 

17. U.S.—Service Life Ins. Co. v. 
Weinberg, C.C.A.Ill., 81 F.2d 359, 
361. 

Cal.—Lencionl v. Fidelity Trust & 
Savings Bank of Fresno, 273 P. 
103, 106, 95 Cal.App. 490. | 

Kan.—State v. Watson, 67 P.2d 515, 
617, 146 Kan. 792. 110 A.L.R. 998. 
Md.—Sun Ins. Office, Limited, of 
London v. Mallick, 163 A. 35. 43. 
160 Md. 71. 

N.J.—Kozlowski v. Pavonla Fire Ins. 
Co.. 183 A. 3 64, 165, 156, 116 N.J. 
Law 194. 

Pa.—Borough of Mt. Union v. Kunz, 
139 A. 118, 121, 290 Pa. 356, citing 
Corpus Juris. 

12 C.J. p 376 notes 76, 77. 

18. U.S.—U. S. V. One Diamond 
Ring, D.C.Wash., 2 P.2d 732, 733. 

Ind.—Rushville Nat. Bank of Rush- 


vllle V. State Life Ins. Co.. 1 N.E. 
2d 446, 460, 210 Ind. 492. 

Similarly azprassad 

“Concealment implies an assent of 
mind or purpose, but the word is 
not a technical one.**—People v. Wil¬ 
liamson. 166 N.W. 917, 919, 200 Mich. 
342. 

19. Md.—Hopper v. Hopkins, 160 A. 
166, 167, 162 Md. 448~Taylor v. 
Bruscup, 27 Md. 219, 226. 
aOL U.S.—U. S. V. Trotter. D.CAla.. 
8 F.Supp. 276, 276. 

81. Ind.—Rushville Nat. Bank of 
Rushville v. State Life Ins. Co., 11 
N.E.2d 446, 450. 210 Ind. 492. 
aOL Md.—Sun Ins. Office. Limited, of 
London v. Mallick, 153 A. 35, 43, 
160 Md. 71. 

83. Iowa.—Murray v. Brotherhood 
of American Yeomen, 163 N.W. 421, 
428, 180 Iowa 626. 

84. Kan.—State v. Watson, 67 P.2d 
516, 517, 146 Kan. 792, 110 A.L.R. 
998. 

85b Ind.—Rushville Nat. Bank of 
Rushville V. State Life Ins. Co.. 1 
N.E.2d 446, 460, 210 Ind. 492. 

8eL U.S.—Bookbinder v. U. 8., C.C.A. 


Pa., 287 F. 790. 796—U. S. v. Book¬ 
binder, D.C.Pa., 281 F. 207, 210. 

87. Ga.—Middleton v. Pruden, App., 
196 S.E. 259, 262. 

Trlok or artlflos required 

“Such concealment must consist of 
more than mere silence or general 
declarations. There must have been 
some trick or artifice to prevent dis¬ 
covery, or some material fact con¬ 
cealed by positive or affirmative act 
or deed.**—Terry v. Davenport, 112 
N.E. 998, 1002. 185 Ind. 561. 

8& U.S.—In re Sorkowitz, D.C.N.Y., 
19 F.Supp. 723. 

89. U.S.—In re Carlson, D.C.Idaho, 
18 F.2d 1003—In re Wilfert, D.C.N. 
Y.. 19 F.Supp. 307, 308. 

30. U.S.—Simpkins v. U. S., C.C.A. 
W.Va., 78 F.2d 694, 697. 

31. N.J.—Kozlowski V. Pavonia Fire 
Ins. Co.. 183 A. 154. 155, 116 N.J. 
Law 194. 

38. N.J.—Stevens v. Adelphla Fi¬ 
nance Service, 152 A. 460, 461, 107 
N.J.Eq. 222. 

33. Wash.—State v. Pringle. 266 P. 
196. 197. 147 Wash. 666. 


795 



15 C.J.S. 


CONCEALMENT OF BIRTH OR DEATH 

This Title includes the nature and elements of the special statutory offense of concealing the birth 
or death of a child; grounds of defense; and prosecution and punishment of the offense. 

Matten not in this Title, treated eleewhere in tills work, gee Descriptive-Word Index 

Analysis 

§ 1. Statutory provisions, and origin of offense—p 796 

2. Nature and elements—p 796 

3. Persons liable—p 797 

4. Indictment or information—^p 797 

5. Evidence—p 798 

6. Trial and review—p 798 


§ 1. Statutory Provisions, and Origin of Of¬ 
fense 

state statutes creating the offense of concealing the 
birth or death of a child are based largely on English 
statutes. 

Some of the statutes which create the offense of 
concealing the birth or death of a child were taken, 
although not literally, from the English statute, 21 
James I c 27, of 1624, which provided that if any 
woman, on being delivered of a child which, if born 
alive, would be a bastard, endeavored privately, ci¬ 
ther by drowning or secret burial, or in any other 
way, cither by herself or the procuring of others, to 
conceal the death of the child, so that it might not 
come to light whether it was born alive, she should 
suffer death, as in the case of murder, unless she 
could prove by at least one witness that the child 
was born dead others have been traced back to 
provincial statutes ;2 and another is, with some ex¬ 
ceptions, in the words of 9 George IV c 31 § 14, 
which provided that if any woman should be deliv¬ 
ered of a child and should, by secret burying or oth¬ 
erwise disposing of the dead body of such child, 
endeavor to conceal the birth thereof, she should 
be guilty of a misdemeanor.^ 

Under such a statute, the concealment of the 
death of a bastard child may be regarded as a sub¬ 
stantive statutory offense, apart from the causing of 


the child’s death and concealing pregnancy and 
being willingly and of purpose delivered alone in 
secret may be made a separate substantive of¬ 
fense.*'* Under one statute, two offenses are creat¬ 
ed, one consisting in secretly disposing of the dead 
body of a newborn child, the other in endeavoring to 
conceal the birth of such child.® 

Under a statute providing a punishment for con¬ 
cealing the birth of a bastard child, it has been held 
that, although an action for murder will lie for the 
death of the child, the action should be brought un¬ 
der the statute when the death was probably caused 
without guilty intent.*^ 

Homicide generally see the C.J.S. title Homicide 
§ 2, also 29 C.J. p 1050 notes 28-37. 

§ 2. Nature and Elements 

There must be an intent to conceal the birth or death, 
or the body of the child. The fact that the child was 
born dead is a defense under some statutes, but not 
others. Under most statutes it is necessary that the child 
be, or if born alive would have been, a bastard. 

The particular statutory provisions, as discussed 
in § 1 supra, must be considered in determining 
what are the precise elements of the criminal act, 
and in deciding how far a decision under any other 
statute is applicable. In general, in order to con¬ 
stitute the offense of concealing birth or death. 


1. Ark.—^Dunn v. State, 22 S.W. 212, 
67 Ark. 660. 

12 C.J. p 378 notes 7, 8. 

This statute has frequently keen 
reprobated by counts and text-writ¬ 
ers as barbarous and sanf?uinary.— 
Stale V. Conover, N.J., 4 Gr.L.Maer- 
233. 

Xn Vorth Carolina 21 Jac. 1 was 


In force until repealed by act of the 
leirlslature.—Stale v. Jeffreys, 7 N.C. 
480. 

2. Me.—State v. Kirby, 67 Me. 30. 

3b Pa.—Com. v. Kessler, 17 Pa.Di.st. 
939, reversed on other {^rounds 39 
Pa.Super. 107. 
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4. Ark.—Washington v. State, 284 
S.W. 42. 171 Ark. 357. 

12 C.J. p 37S note 11. 


6b 

N.J.—State 
Maj?. 233. 

v. 

Conover, 

4 

Cr.L. 

6. 

N.C.—State 
639. 

V. 

Stewart, 

93 

N.C. 

7. 

Ky.—Wade 

V. 

Com., 1 

Ky.Law 
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16 C.J.S. 


CONCEALMENT OF BIRTH OR DEATH 


§ 4 


there must be an intent to conceal the birth or 
death, or to conceal the body of the child, and, 
where the fads are such as to show that the dis¬ 
posal of the body, althougfh apparently equivocal in 
character, was not inlencled to be a concealment, 
there can be no conviction.*^ The concealment 
must be effected in such a way that it may not 
come to light whether it was born dead or alive, or 
whether it was murdered or not.® The conceal¬ 
ment need not, however, he from every one, so that 
the act of concealment is not taken out of the stat¬ 
ute by the fact that there is a confidant or another 
participant.^® 

While it is essential to show the birth of is.sue to 
a woman charged with such an offense,^ ^ evidence 
that the child was born dead has been held to enti¬ 
tle accused to an acquittal under some statutes;^- 
but under others the offense may be committed 
whether the child was born alive or dead,!^ although 
the death of the infant must be shown.^^ 

"Child.” It has been held that, in order to be a 
“child” within the statutes, the fetus must have at¬ 
tained a sufficient development within the womb to 
give it a chance of lifc.^® 

Illegitimacy of child. It is necessary, in the ma¬ 
jority of jurisdictions that the child be, or if born 
alive would have been, a bastard but under some 
statutes the fact that the child, if born alive, would 
have been a bastard is not made an clement of the 
offense.^ 

§ 3. Persons Liable 

Under particular statutes, participation by the mother 


Is essential to the offense, or she alone la to be punished; 
other statutes make alders, abettors, and procurers pun¬ 
ishable. 

Under the Rhode Island statute, participation by 
the mother is essential to the offense;^® and the 
punishment under the Kentucky act was intended to 
apply to the mother alone.^® Aiders and abettors 
and procurers of the mother may be proceeded 
against and punished by virtue of a general statute 
declaring participants in all crimes to be punish¬ 
able."® By some statutes, the mother, her aiders 
and abettors, and her counselors and procurers are 
expressly made punishable.®^ 

§ 4. Indictment or Information 

The indictment should charge the offense In substan¬ 
tial compliance with the statute. 

An indictment for concealing the birth or the 
death of a child, being always drawn on a statute, 
should charge the offense in substantial compliance 
with the statute;®® so, where the statute applies to 
bastard children only, the indictment must allege 
that the child was a bastard.®® The indictment must 
expressly and distinctly allege the child to be 
dead,®^ although it need not state whether it died 
before, at, or after its birth.®® Unnecessary allega¬ 
tions, not descriptive of the offense charged, may 
be treated as surplusage, and need not be proved.®® 

Manner of concealment. While, under at least 
one statute it has been held necessary to allege in 
what manner and by what acts the concealment was 
effected,®7 under others such an allegation is unnec- 

•>o 

essary.-*> 


8. N.J.—State v. Conover, 4 Cr.L. 
Ma^. 233. 

Inadvertent dispoeal 

Whore the child sllp.s from the 
mother into a privy vault, the moth¬ 
er being there for another purpose, 
she is not guilty of the offense.— 
State V. Conover, supra. 

9. Me.-—State v. Kirby, 57 Me. 30. 
Pa.—Com. V. Clark, 2 Ashm. 105, 112. 
12 C.J. p 379 note 36. 

10. N.n.—State v. Hill, 58 N.H. 475. 
12 C.J. p 379 note 30. 

11. Ark.—Washington v. State, 284 
S.W. 42. 171 Ark. 357. 

Ky.—Wilson v. Commonwealth, 286 
S.W. 1061, 215 Ky. 759. 

18. Me.—State v. Kirby, 57 Me. 30. 

12 C.J. p 378 note 17. 

13. Ark.—Wu.shinglon v. State, 284 
S.W. 42, 171 Ark. 357. 

12 C.J. p 378 note 21. 

14. Ark.—Washington v. State, su¬ 
pra. 

12 C.J. p 378 note 21. 


15. Ga.—MeI.ioud v. State, 60 S.E. 
145, 122 Gn. 393. 

12 C.J. p 378 note 22. 

16. Ark.—Wa.shington v. Stale, 284 
S.W. 42. 171 Ark. 357. 

Ky.—Wihson v. Commonwealth, 286 
S.W. 1061. 215 Ky. 759. 

12 C.J. p 379 note 25. 

This Is on the theory that conceal¬ 
ment is usually attempted only by a 
mother desiring to conceal or destroy 
evidence of her shame or to escape 
punishment.—State v. Kirby, 57 Me. 
30. 

17. Mo,—State v. Ihrig, 17 S.W. 300, 
106 Mo. 267—State v. White, 76 
Mo. 96. 

N.C.—State v. Stewart, 93 N.C. 539. 

18. R.I.—State V. Sprague, 4 R.I. 
267. 

19. Ky.—Frey v. Com., 83 Ky. 190. 

20. Pa.—Com. v. Moll, 39 Pa.Super. 
107. 

R.I.—State V. Sprague, 4 R.I. 267. 

12 C.J. p 380 note 44. 

797 


81. N.J.—State V. Conover, 4 Cr.L. 
Mag, 233. 

N.C.—State v. Stewart, 93 N.C. 639. 

82. Mo.—State v. White. 76 Mo. 96. 
12 C.J. p 380 note 47. 

Forms of indictment 

N.C.—Stale v. Stewart. 93 N.C. 630. 

12 C.J. p 380 note 47 lb], fc]. 

23. Ark.—Sullivan v. State, 36 Ark. 
64. 

24. Ark.—State v. Rllis, 43 Ark. 93. 
l*a.—Douglass v. Com., 8 Watts 535. 
Death sufficiently alleged 

Pa.—Royles v. Com., 2 Serg. & R., 40. 
12 C.J. p 380 note 50 [a]. 

25. Ark.—Stale v. Ellis, 43 Ark. 93. 
26.. Ind.—Wright v. U. S., 69 S.W. 

819. 4 Ind.T. IIG. 

27. Ky.—Foster v. Com., 12 Bush 
373. 

12 C.J. p 380 note 52. 

28. Ark —State v. Ellis, 43 Ark. 93. 
Incl.—Wright v. U. S.. 69 S.W. 819, 

4 Irid T. 116. 

Pa.—lloyIe.s v. Com., 2 Serg. & 

40. 



CONCEALMENT OF BIRTE OE DEATH—CONCERN 15 C.J.S. 


The intent or motive in the concealing need not 
be stated.25 


§ 5. Evidence 

Tht evidence, to authorize conviction, muat show the 
eaeential elements of the offense. 

The evidence, in order to authorize a conviction, 
must be sufficient to show the existence of every es¬ 
sential element of the offense.^® It must sustain the 


conjunctive requirements of the statute, if such a 
provision is made.*^ 

§ 6. Trial and Review 

Questions of fact are for tho Jury under proper In¬ 
structions. 

On a prosecution for concealing the birth or 
death of a child, questions of fact are to be deter¬ 
mined by the jury, under proper instructions by the 
court.®* 


OOROEDEB. A French word meaning to grant.^ 

OONOEDO. Latin, literally "I grant;” a word used 
in old Anglo-Saxon grants, and in statutes mer¬ 
chant.® 

OONOEIVE. To think, understand, or have a com¬ 
plete idea of; to believe, suppose, form a notion, 
or think; also to formulate in words. The term 
is synonymous with “think,” “believe,” “appre¬ 
hend,” “imagine,” “understand.”® “Conceived” is 
distinguished from “completed” see Complete ante 
p 665 note 3. 

GONOEJO. (Also spelled consejo). In Spanish 
law, council or board.^ 

OONCENTBATE. As defined in the Century Dic¬ 
tionary, to bring or draw to a common center or 
point of union, to direct toward one object, or to in¬ 
crease in strength or purity. 

Phrases: “Concentrated commercial feeding 


stuff,”® “concentrated milk,”® “concentrated molas¬ 
ses,”^ also “concentrating point.”® 

CONCEPTION. In its obstetric sense tho term 
means the union of the male and female elements 
of procreation from which union a new being is 
developed.® In another sense the term is defined 
by Webster as the image, idea, or notion of any ac¬ 
tion or thing which is formed in the mind, and in 
this sense, as applied to invention and distinguish¬ 
ed from “reduction to practice” see the C.J.S. title 
Patents § 86, also 48 C.J. p 115 note 63. 

CONCEPTUM. In the civil law, a theft (furtum), 
when the thing stolen was searched for, and found 
on some other person in the presence of witnesses.^® 

CONCEBN. 

As a Noun 

Defined by the Century Dictionary as meaning 
an affair, business, or a matter of concernment. The 
plural, “concerns,” has been held to be a mercan- 


aa. Mo.—state v. Ihrlg. 17 S.W. 
300, 106 Mo. 267—State v. White, 
76 Mo. 96. 

aOi. Ark.—Washington v. State. 284 
S.W. 42, 171 Ark. 867. 

Ky.—^Wilson V. Commonwealth, 286 
S.W. 1061, 215 Ky. 769. 

12 C.J. p 381 note 59. 

Birth of child held not shown.— 
Wilson y. Commonwealth, 286 S.W. 
10^1, 216 Ky. 759. 

Oorpns delicti held not established. 
—^Washington v. State, 284 S.W. 42, 
171 Ark. 867. 

31, N.J.—State v. Conover, 4 Cr.L. 
Mag. 233. 

12 C.J. p 881 note 60. 

83. Ky.—Com. v. Hopkins, 6 S.W. 
892, 9 Ky.Li. 482. 

Pa.—Com. V. Moll. 38 Pa.Super. 107, 
reversing 17 Pa.Di8t. 989. 

l. U.S.—Strother v. Lucas, Mo., 12 
Pet. 410, 429 note (b), 8 L.Ed. 
1187. 


“Dedi” or **do” distingmshed i 

In an action involving the con-' 
struction of a conveyance, the court 
said: “This word ‘do’ or ‘dedi,’ which 
is the apt word of feoffment, as that 
conveyance was anciently called a 
donatio, is not, however, the word 
used in the deed before us. The 
only word, in the present case, that 
can be considered as implying a 
covenant, is grant; (concede;) Co. 
Litt. 9, a, b, and that word is care¬ 
fully to be distinguished from the 
other.”—Frost v. Raymond, 2 Cal. 
(N.Y.) 188, 194, 2 Am.D. 228. 

Bon concessit 

The name of a plea denying a 
grant which could be made only by 
a stranger.—Black L.D. 

3. U.S.—Curtiss Aeroplane & Motor 
Corporation v. Janin, C.C.A.N.Y., 
278 F. 464, 460. 

12 C.J. p 382 notes 8-6. 

‘‘Consider” sanivslent 

The two terms, “conceive” and 
“consider,” mean substantially one 
and the same thing. 
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N.Y.—People v. Cherry Valley, 8 N. 
Y. 476. 

Wls.—State V. Wheeler. 72 N.W. 225, 
97 Wis. 96. 100. 

4. Escriche Diccionario. 

See also 12 C.J. p 382 note 7-p 883 
note 24. 

5. Ga.—Southern Flour & Grain Co. 
V. Smith, 120 S.E. 36, 31 Ga.App. 
62. 

Tex.—Melsner v. State, 232 S.W. 

841. 842, 89 Tex.Cr. 647. 

12 C.J. p 888 note 28 [a]. 

0L Mass.—Com. y. Boston White 
Cross Milk Co., 95 N.E. 85, 209 
Mass. 30, 86, Ann.Cas.l912B 886. 

7. U.S.—^Belcher v. Linn, Mo., 24 
How. 608, 619, 16 L.Ed. 754. 

a U.S.—The Europa, 2 U.S.L.Mag. 
497, 499, citing 2 Words & Phrases 
p 1884. 

a N.Y.—In re Wells’ Will, 221 N. 
Y.S. 714, 721, 129 Misc. 447. 

I la Black L.D. 


8. Black L.D. 



16 C.J.S. 


CONCERN 


tile term with an appropriate legal import.^^ 

Going concern. Some enterprise which is being 
carried on as a whole and with some particular ob¬ 
ject in view,12 or which is continuing to transact 
its ordinary business ;12 also a concern which is 
solvent.i^ 

Public concern. As used in the phrase "matters 
of public concern” the term is not capable of exact 
definition, its meaning depending on the facts of 
each particular case;i5 but it has been said that a 
question between the state and an individual is a 
matter of public concern.l® 

Other phrases: "Business concern” see Business 
12 C.J.S. p 805 note 80, "local concern,”! ^ and "pri¬ 
vate concern ;”12 also "fiscal concerns.”!® 

Ab a Verb 

To affect ;20 to affect the interest of, to be of in¬ 
terest or importance to, to have reference to or con¬ 
nection with, to involve, pertain, relate or belong 
to.2l 

Phrases: "For the account of whom it may con¬ 


cern” see the C.J.S. title Insurance § 308, also 38 
C.J. p 1027 note 21, “for whom it may concern,”2® 
"for whomsoever it may concern,”23 and “to whom 
it may concern ;”24 also "touches or concerns.”26 

-Concerned. Interested.®* 

Phrases: "All persons concerned,” see All 3 C.J. 
S. p 874 note 91, “being concerned in,”®^ "concern¬ 
ed in,”®® "concerned in and with,”®® "concerned in 
interest in any suit,”®® "concerned in the busi¬ 
ness,”® 1 "concerned in the commission of any crime 
or misdemeanor,”®® "concerned in keeping or exhib¬ 
iting, any table for gaming,®® "concerned in the 
purchase,”®^ “not concerned in the loss as a credi¬ 
tor,”®® "parties concerned,”®* and "persons con¬ 
cerned.”®^ 

-Concerning. As regards, having relation to, 

pertaining to, regarding, respecting.®* 

Phrases: "Agreement concerning an interest in 
land,”®® "an act concerning officers and em- 
I)loyees,”4® "arising upon or concerning any ves¬ 
sel” sec Arise 6 C.J.S. p 338 note 85, "concerning 
any laiids,”^! "concerning lands,2 "concerning or 


11. Ky.—Bruce v. Burdet, 1 J.J. 
Marsh., 80. 82. 

la. Mich.—Utica Fire Alarm Tel. 
Co. V. WaKffoner Watchman Clock 
Co.. 132 N.W. 602, 604. 166 Mich. 
618. 

Neb.—Oliver v. Lansing, 80 N.W. 

629, 69 Neb. 219, 227. 

28 C.J. p 712 note 9. 

OomplatoBeM 

In common parlance a manufac¬ 
turing plant has been held not a “go¬ 
ing concern" until the plant is com¬ 
plete. — American Woodworking 
Mach. Co. V. Ageiasto, Va.. 136 F. 
399. 401. 69 C.C.A. 243. 

13. U.S.—White, Potter A Page 
Mtg. Co. V. Pettes Importing Co., 
C.C.MO.. 30 F. 864, 866. 

Mich.—Utica Fire Alarm Tel. Co. v. 
Waggoner Watchman Clock Co., 
132 N.W. 602, 604, 166 Mich. 618. 

14. N.Y.—Polhemus v. Fitchburg R. 
Co.. 26 N.E. 31, 123 N.Y. 602, 607. 

IB. N.D.—State v. Burr, 113 N.W. 
706, 707, 16 N.D. 681. 

10. N.Y.—People v. Nichols, 62 N. 
Y. 478, 482, 11 Am.R. 734—Ex p. 
Rogers, 7 Cow. 626, 529. 

17- Ark.—Little Rock v. North Lit¬ 
tle Rock, 79 S.W. 785. 788, 72 
Ark. 195. 

Colo.—Pueblo v. Kurtz. 182 P. 884, 
66 Colo. 447. 449—El Paso County 
V. Colorado Springs. 180 P. 301, 
66 Colo. Ill, 117. 

1& N.Y.—People v. Nichols, 62 N.Y. 
478, 481. 11 Am.R. 734. 


IS. N.D.—Martin v. Tyler, 60 N.W. 

392, 4 N.D. 278. 290, 26 L.R.A. 838. 
SO. U.S.—Gaunt v. Alabama Bound 
Oil & Gas Co., C.C.A.Okl., 281 F. 
663, 656, 23 A.L.R. 1279. 

31. N.Y.—People v. Photocolor Cor¬ 
poration, 281 N.Y.S. 130, 137, 166 
Misc. 47. 

82. U.S.—Buch V. Chesapeake Ins. 
Co., Md.. 1 Pet. 161, 160, 7 L.Ed. 
90—The Sidney. D.C.N.Y., 23 F. 88, 
93. 

Md.—Nowson v. Douglass, 7 Harr. & 
J. 417, 460, 16 Am.D. 317. 

Mass.—^Williams v. Ocean Ins. Co., 
2 Mete. 303, 306—Armory v. Gil¬ 
man, 2 Mass. 1, 12. 

Mo.—^Wise V. St. Louis Mar. Ins. 
Co., 23 Mo. 80, 84. 

Pa.—De Bolle v. Pennsylvania Ins. 

Co., 4 Whart. 68, 74, 33 Am.D. 38. 
831 N.Y.—Lawrence v. Sebor, 2 Cal. 
203, 209. 

84. N.Y.—Sawyer v. Hopgood, 13 N. 
Y.St. 711. 

62 C.J. p 1074 note 30. 

25 . U.S.—American Strawboard Co. 
V. Haldeman Paper Co., Ohio, 83 
F. 619, 626, 27 C.C.A. 634. 

80. Cal.—People v. Marty, 210 P. 

964, 966, 69 Cal.App. 603. 

27. U.S.—U. S. V. Scott, C.C.Ky., 74 
F. 213, 217. 

88. U.S.—Pennsylvania R, Co. v. 

Peddrick, D.C.N.Y., 234 F. 781, 

786. 

89. N.Y.—People v. Photocolor Cor¬ 
poration. 281 N.Y.S. 130, 187, 166 
Misc. 47. 


3a U.S.—Epstein v. U. S.. Ill., 196 
F. 364, 366, 16 C.C.A. 174. 

31. Conn.—State v. Harbourno, 40 
A. 179, 70 Conn. 484, 493, 66 Am.S. 
R. 126, 40 L.R.A. 607. 

38. Ark.—Ex parte Butt, 93 S.W. 

992, 994, 78 Ark. 262. 

12 C.J. p 384 note 47. 

33. Ala.—Miller v. State, 48 Ala. 
122, 126. 

34b Iowa. — Kirk v. St. Thomas' 
Church, 38 N.W. 669, 70 Iowa 287, 
290. 

35. Mass.—Dolliver v. St. Joseph P., 

I etc.. Ins. Co., 131 Mass. 39, 44. 

36. Ill.—McDonald v. White, 22 N. 
E. 699, 130 Ill. 493, 497. 

12 C.J. p 385 note 64. 

37. N.J.—In re Young, 69 A. 164, 67 
N.J.Eq. 553, 567—Mott v. Newark 
German Hospital, 37 A. 767, 762, 66 
N.J.Eq. 722. 

38. Colo.—Dahlin v. City and Coun¬ 
ty of Denver, 48 P.2d 1013, 97 Colou 
239. 

N.Y.—People v. Buffalo Gravel Cor¬ 
poration, 195 N.Y.S. 940, 948. 

12 C.J. p 386 notes 56, 67. 

39. N.Y.—Talmadge v. Rensselaer^ 
etc., R. Co., 13 Barb. 493, 499— 
Storms V. Snyder, 10 Johns. 109, 
110 . 

4a N.J.—Ott V. Braddock, 197 A. 
271, 274, 119 N.J.Law 507. 

41. Pa.—Finley v. Olenn, 154 A. 
294. 301, 303 Pa. 131. 

4a Tex.— J. M. Frost A Sons v. 
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16 C.J.S. 


relating ^concerning them,”*^ ‘^concerning the 

property of a bankrupt,”^® “concerning the title or 
boundaries of land,”^® “concerning the right of a 
corporation or of a county to levy tolls or taxes, 
“letter concerning a certain lottery“no letter 
or circular concerning lotteries,“of or concern¬ 
ing,’*^0 “suits concerning real estate.”®! 

CONCERT. Agreement in a design or plan; union 
formed by mutual communication of opinions and 
views.®2 In another sense, a public performance of 
music in which several singers or instrumentalists, 
or both, participate.®3 

Concerted action. Action that hks been planned, 
arranged, adjusted, agreed upon and settled between 
parties acting together, in pursuance of some de¬ 
sign or in accordance with some scheme.®^ 

Concert of action. A term which strongly sug¬ 
gests, although it does not alw-ays necessarily imply, 
agreement;®® and which, in a particular connection 
may be but another term for joint intent or pur¬ 
pose.®® 


CONCE88I. Literally, “I have granted.”®*^ It has 
been said that, when used in a conveyance of real 
estate at common law, the term of itself imports 
and makes a covenant in law;®® and that in a grant 
for years it creates a warranty;®® but not in a 
feoffment or estate of inheritance.®® 

CONCE88IO. In old English law, a grant ;®^ one 
of the old common assurances, or forms of convey¬ 
ance.®® 

CONCES8ION. The act of conceding or yielding, 
usually imi)lying a demand, claim or request; also 
a thing yielded, a voluntary grant.®® The term is 
frequently applied to the grant of specific priv¬ 
ileges by a government as to French and Spanish 
grants in Louisiana.®^ 

“Concession” may be employed as synonymous 
with “grant,”®® and has been compared with, or dis¬ 
tinguished from, “admission,”®® “consents,”®’^ “de¬ 
nouncement,”®® “lease,”®® “rebate” see the C.J.S. 
title Carriers § 524 b notes 39, 40, and “royal ti- 

tle.”70 


Cramer, Civ.App., 199 S.W. 838, 
839. 

43. Cal.—Stelnberper v. Young-, 195 
P. 432, 4,34, 175 Cal. 81. 

4M. Oa.—Neely v. Sheppard, 196 S.E. 

452, 460, 185 Ca. 771. 

45. U.S.—In re Seligman, D.C.N.Y., 
192 F. 760, 751, 

48. W.Va.—Clrealhouse V. Sapp, 26 
W.Va. 87. 88. 

12 C.J. p 385 note 62. 

47. W.Va.—Miller v. Little Kan¬ 
awha Nav. Co., 9 S.E. 57, 32 W.Va. 
46, 52. 

48. U.S.—U. S. V. Fulker.son, D.C. 
Cal., 74 F. 631, 632. 

-49. U.S.—Commerford v. Thompson, 
C.C.Ky., 1 F. 417, 419, 420, 2 Flipp. 
611. 

50. Wash.—Hillman v. Star Pub. 
Co., 117 P. 594. 64 Wash. 691, 694, 
35 L.R.A..N.S.. 595. 

51. Mo.—Ensworth v. Holly, 33 Mo. 
370, 372. 

5(2. III.—Davids v. People, 61 N.E. 

637, 192 Ill. 176, 196. 

Ck>aoart of flurope 
The union between the chief pow¬ 
ers of Europe for purposes of con¬ 
certed action in matters affecting 
their mutual interests. It is some¬ 
times called the Primacy of the 
Great Powers. It has existed under 
various forms from the time of the 
Congress of Vienna, in 1815.—Black 
L.D. 

53. N.Y.—Buffalo v. Smith, 28 N.Y. 
S. 690, 691. 8 Misc. 348. 

•Oonoert room 

A place in which musical, as dis¬ 


tinguished from dramatic, perform¬ 
ances are usually given.—People ex 
rel. Mr.Shane v. Keller, 161 N.Y.S. 
132. 138. 96 Misc.Rep. 92. 

54. Tex.—Rock Creek OH Corpora¬ 
tion v. Moore, Civ.App., 41 S W.2d 
51)1, 504 quoting Corpus Jtirls. 

12 C.J. p 385 note 70. 

55. Use of “concerted” held not to 
allege agreement 

"Concert of action among the 
members of an association . . . 

strongly suggests agreement; [and 
after considering an allegation of a 
‘‘concerted plan"] the word ‘concert¬ 
ed’ . . , Is a word which unques¬ 

tionably is often used in a sense im¬ 
plying agreement. But it is also 
used to describe similar action by 
different persons with the same ob¬ 
ject in view, not proceeding from 
agreement between them. An unor¬ 
ganized mob may be said to make a 
‘concerted’ attack."—U. S. v. M. Pio- 
waty & Sons, D.C.Mass., 251 F. 375, 
378. 

56. Mo.—State v. Murray, 193 S.W. 
830, 832. 

57. Black L.D. 

OonccsBlt solvere 

Literally "He granted and agreed 
to pay." In English law, an action 
of debt on a simple contract.—Black 
L.D. 

58. N.C.—Wiggins v. Pender, 44 S. 
E. 362, 132 N.C. 628, 686, 61 L.R.A. 
772. 

12 C.J. p 386 notes 72, 73. 

59. N.Y.—Burwell v. Jackson, 9 N. 
Y. 535, 641. 


80. N.Y—Frost v. Raymond, 2 Cal. 

188. 191. 2 Am.n. 228. 

61. Or —Taggard v. Risley, 4 Or. 
235, 245. 

12 C.J. p 386 note 74. 
ea. Black L.D. 

12 C.J. p 386 note 75. 

63. U.S.—U. S. V. P. Koenig Coal 
Co.. D.C.Mich., 1 F.2d 738. 740. 

64. Black L.D. 

Za Spanish laW| the term "con- 
cesi6n" i.^ delined as "whatsoever is 
granted as favor or reward, as the 
privileges granted by the prince.”— 
Escriche Diccionarlo. 

U.S.—Dp Haro v. U. S.. Cal., 6 Wall. 
599, 636, 18 L.Ed. 681. 

65. W.Va.—Western Min. etc., Co. v. 
Peytona Cannel Coal Co., 8 W.Va. 
406, 44 6. 

66 . Or.—Dalk v. Lachmund, 70 P.2d 
558. 560, 157 Or. 152. 

67. N.J.—Currie v. Atlantic City, 48 
A. 616, 66 N.J.Law 140, 141. 

68 . Tex.—^Winningham v. Dyo, Com. 
App., 48 S.W.2d 600, 603. 

See also the C.J.S. title Mines and 
Minerals 5 3. 

69. Kan.—Warren v. City of To¬ 
peka. 265 P. 78, 80, 125 Kan. 524, 
57 A.L.R. 556. 

Hotel company’s lease of harher 

shop and manicuring "concession" in 
its hotel gave lessee the exclusive 
right to operate a barber shop and 
manicuring establishment in the ho¬ 
tel.—Williams v. Belvedere Hotel 
Co., 113 A. 336. 337. 137 Md. 665, 
14 A.L.U. 622. 

70. U.S.—Mitchell v. Furman, Fla., 
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15 C.J.S. 

Phrase: ‘^Concession meat.^^i 


CONCESSION^ONCLUSION 


CONCESSIO PER REQEM FIERI DEBET DE 
CERTITUDINE.72 

CONGESSIO VERSUS GONCEDENTEM LATAM 
INTERPRETATIONEM HABERE DEBET.73 

CONCESSOR. In old English law, a grantor. 

COKCESSUM. Accorded; conceded. The term 
frequently used in the old reports signifies that the 
court admitted or assented to a point or proposition 

made on the argument.*^5 

CONCESSUS. In old English law, a grantee.'^® 

CONCILIATION. In French law, the formality to 
which intending litigants are subjected in cases 
brought b(‘fore the jnge de paix. In criminal and 
commercial ease.s, the preliminary of conciliation 
does not take place.'^'^ 

GONCILIO. In Spanish law, according to Es- 
criehe, council; for example, the Council of Trent 
(Concilio de Trente). 

CONCILIUM. A council.'^® In a different sense an 
argument in a cause, or the sitting of the court to 
hear argument or a day allowed to a defendant to 
present his argument an iinparlaiice.^*^ 


CONGIONATOR. In old records, a common coun¬ 
cil man, a freedman called to a legislative hall or as- 
sembly.®! 

CONCISE. Stated in a few words.®^ 

Phrases: “Concise statement,”®® “concise state¬ 
ment of the caac,”®^ “plain and concise statement 
of facts.”®® 

CONCISELY. Briefly, succinctly, and comprehen¬ 
sively.®® 

CONGLAMATIO. As defined by Andrews Latin- 
English Lexicon a loud shouting or calling of many 
persons together, a shout (rare). 

Phrase: “A sudden conclamatio or running to¬ 
gether.”®*^ 

CONCLUDE. To finish, determine, to estop or pre¬ 
vent;®® also to form a final judgment.®® 

Phrases: “Concluded agreement,”®® and “treaty 
concluded,”®! also “concluding argument.”®® 

CONCLUSION. The end or termination, or the 
act of finishing or bringing to a close.®® In another 
sense the Standard Dictionary defines the term as a 
thing believed i.i consequence of investigation or 
reasoning or any matter of influential conviction. 
The word has also beem defined as a bar or estop¬ 
pel.“Conclusion” has been distinguished from 
“conclusivencss.”®® 


21 S.ct. 4 30, ISO U.S. 402. 432, 15 
L.Ed. 596. 

Fla.—Florida Town Improvement Co. 
V. Biffalsky, 32 So. 450, 453, 44 Fla. 
771. 

71. Mo.—State v. Armour Pa<'klnff 
Co., 73 S.W. 645. 173 Mo. 356, 383. 
96 Am.S.H. 515. 61 L.Il.A. 464. 

72. A maxim meaning *‘A grant by 
the king ought to be made from cer¬ 
tainty.”—Black L.D. 

73. A maxim meaning “A grant 
ought to have a broad interpretation 
(to be liberally interpreted) against 
the grantor.”—Black L.D. 

74. Black L.D. 

75. Black L.D. 

76. Black L.D. 

77. Black L.D. 

78. Black L.D. 

Ooncilinm ordlnarinin 

In Anglo-Norman times, an execu¬ 
tive and residuary Judicial commit¬ 
tee of the Aula Regis.—Black L.D. 
Concilium regif 

An ancient English tribunal, exist¬ 
ing during the reigns of Edward I 
and Edward II, to which were re¬ 
ferred cases of extraordinary difll- 
culty.—Black L.D. 

16 O.J.S.-51 


79. Mo.—State v. Reynolds, 178 S. 
W. 4 68. 266 Mo. 12, 16. 

12 C.J. p 387 note 93. 

80. Blac k L.D. 

81. Black L.D. 

88. Tex.—^West Texas Utilities Co. 
V. Pennington, Civ.App., 11 S.W. 
2d 583. 581. 

83. Or.—S«(hmid v. Thorsen, 17B P. 
74, 75, 89 Or. 575. 

Tex.—Dalla.s Ry. & Terminal Co. v. 
Sutherland, Civ.App., 27 S.W.2d 
830, 832. 

84. Tex.—West Texas Utilities Co. 
V. Pennington, Civ.App., 11 S.W.2d 
5S3. 584. 

85. Mo.—McGlothlin v. Hemery, 44 
Mo. 350. 354. 

86 . Pa.—Berlolet’s Election, 13 Pa. 
Co. 353. 355. 

87. U.S.—II. S. v. Ilanway, C.C.Pa.. 
26 P.Cas.No.15,299, 2 Wall.Jr. 139, 

88 . Black L.D. 

89. S.C.—Dunbar v. Fant, 170 S.B. 
460. 464, 170 S.C. 414, 90 A.L.R. 
1412. 

90. Pa.—Upsal Street Realty Co. v. 
Rubin. 192 A. 481. 483. 326 Fa. 
827. 


91. U.S.—Hylton v. Brown, Pa., 12 

F.Cas No.6,982, 1 Wash.C.C. 348, 

351. 

92. Fla.—Landrum v. State, 84 So. 
535. 539, 79 Fla. 189. 

93. Black L.D. 

Conclusion of war 

There is no ground for giving oth¬ 
er than Its legal meaning to the 
term “conclusion of war” in War- 
Time J’rohibitlon Act, by its terms 
to continue in force "till the conclu¬ 
sion of the present war and there¬ 
after till the termination of demob¬ 
ilization. the date of which shall be 
determined and proclaimed by the 
President,” and it therefore requires 
the ratification of peace or the proc¬ 
lamation of peace. — Hamilton v. 
Kentucky Distilleries & Warehouse 
Co.. Ky.. 40 S.ct. 106, 111, 261 U.S. 
146, 64 L.Ed. 194. 

94. Black L.D. 

Zn Spanish law, the suspension of 
a cause either for interlocutory or¬ 
der or for final Judgment.—Escrlche 
Diccionario. 

95. Pa.—Ortweln v. Com.. 76 Pa. 
414, 426, 18 Am.R. 420. 
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CONCLVaiON'-^ONCLnSIYENEaa 


16 C.J.S. 


specific conclusion. In parliamentary law, the 
report of a committee concluding with a resolution, 
or series of resolutions, or some other specific prop¬ 
osition.®® 

Other phrases: "Conclusion of law, or at least a 
determination of a mixed question of law and 
fact,”®"^ "conclusion of the trial,”®® "prosecute to 
conclusion,”®® "pure legal conclusion,”^ and "rea¬ 
sonable conclusion ;”2 also "conclusions of law, or 
conclusions of fact and law,”® "conclusions of the* 
witness,”4 "mere conclusions,”® "state such conclu¬ 
sions of fact as it may permit,”® and "to report 
their conclusions.”*^ 

CONCLUSIVE. In its primary legal signification 
the word has been defined as meaning beyond dis¬ 
pute, or beyond question;® decisive, irrefutable, or 
uncontrovertible;® finalleading to a conclusion 
or decision, not admitting of explanation or contra¬ 
diction, putting an end to the inquiry, debate or 
question, also shutting up a matter or shutting out 
all further evidence.The word may be employed 
as synonymous with "apparent,” "clear,”!® "evi¬ 
dent,”!® "indubitable,” "manifest,” "notorious,” "ob¬ 
vious,” "palpable,” "plain,” and "visible.”!^ 

Conclusive in laiv. That of which, from its na¬ 
ture, the law allows no contradiction or explana¬ 
tion,!® 

Conclusive proof. A phrase which has been held 


equivalent to "to a moral certainty” or "beyond a 
reasonable doubt.”!® 

Other phrases: "Conclusive adjudication” see 
Adjudication 2 C.J.S. p 50 note 84, "conclusive ev¬ 
idence” see the C.J.S. title Evidence § 1016, also 
23 C.J. p 8 note 99-p 9 note 2, and 12 C.J. pp 388- 
389 note 28, "conclusive presumption” and "con¬ 
clusive presumption of law” see the C.J.S. titles 
Criminal Law § 579, also 16 C.J. p 534 note 20, and 
Evidence § 114, also 22 C.J. p 82 note 52, and 12 
C.J. p 389 note 33-p 390 note 34, and "final and con¬ 
clusive.”!*^ For still other phrases sec 12 C.J. p 
388 note 27-p 390 note 34. 

CONCLUSIVELY. Decisively, with final determi- 
nation.^® The word carries with it the idea of final¬ 
ity, and implies, necessarily, that the presumption 
is of such a character that no evidence may be con¬ 
sidered to rebut it.!® 

Phrases: "Conclusively presumed,”®® and "con¬ 
clusively proved or shown.”®! 

CONCLUSrVENESS. As defined by the Century 
Dictionary, the quality of being conclusive or de¬ 
cisive of argument or doubt. 

Phrases: "Conclusiveness of evidence,” see the 
C.J.S. titles Criminal Law § 909, also 16 C.J. p 781 
notes 7-12, and Evidence §§ 1040, 1041, also 23 
C.J. p 50 note 58-p 51 note 75, and "conclusiveness 
of verdict.”®® 


9& N.Y.—Matter of Matthews, 69 N. 

T.S. 203, 69 AppDiv, 169, 163, 

quoting Cushing Manual. 

97. N.M.—Porter v. Mesilla Valley 
Cotton I'roducta Co., 76 P.2d 937, 
940, 42 N.M. 217. 

98. Tex.—Palmo v. Slayden, 92 S.W. 
796, 797, 100 Tex. 13—Sabine, etc., 

R. Co. V. Joachimi, 58 Tex. 462— 
Exon V. Stale, 26 S.W. 1088, 33 
Tex.Cr. 461. 467. 

99. U.S.—Fuller v. Montague, C.C. 
Tenn., 63 F. 206, 207. 

1. Wis—Heineinan Lumber Co. v. 
Industrial Commis.sion, 276 N.W. 
843. 347, 226 Wis. 373. 

8 . Tc-x.—Houston East & West Tex¬ 
as Ry. Co. V. McHowell, Civ.App., 
278 S.W. 258, 261. 

3. N.M.—Porter v. Mesilla Valley 
Cotton Products Co., 76 P.2d 937, 
940, 42 N.M. 217. 

Conclusions of fact and conclusions 
of law In general see the C.J.S. 
title Trial S 609. also 12 C.J. p 
388 note 16. 

4. Ark.—^Walldren v. Walldren, 63 

S. W.2d 846. 847, 187 Ark. 1077. 

6, ^Ultimate facts” dlstlngiiishca 
Ind.—^Republic Iron & Steel Co. v. 

Jones. 69 N.B. 191, 192, 82 Ind. 189. 


& U.S.—U, S. V. Chicago, M.. St. P. 

& P. H. Co.. Ill., 55 S.Ct. 462, 465, 
294 U.S. 499, 79 L.Ed. 1023. 

7. N.Y.—People V. Woodruff, 68 N. 
Y.S. 10, 57 App.Div. 273, 277. 

8. Miss.—Covington County v. Fite, 
82 So. 308, 309, 120 Miss. 421, cit¬ 
ing Corpus Juris. 

9. Tex.—Cope v. State, 39 S.W.2d 
891. 892, 118 Tex.Cr. 232. 

12 C.J. p 388 note 22. 23. 

10- Ill.—Saylor v. Duel, 86 N.E. 
119, 121, 236 Ill. 429, 19 L.R.A.,N. 
S., 377. 

R.I.—Masterson v. Whipple, 61 A. 

446, 27 R.I. 192, 193. 

12 C.J. p 388 note 21—25 C.J. p 1129 
note 49. 

11. Iowa.—State v. Brandenberger. 
130 N.W, 1066, 161 Iowa 197, 211— 
Hoadley v. Hammond. 19 N.W. 794, 
63 Iowa 699, 602. 

R.I.—Masterson v. Whipple, 61 A. 
446, 27 R.I. 192. 193. 

12. Miss. — Covington County v. 
Fite. 82 So. 308. 309. 120 Miss. 421, 
citing Corpus Juris. 

13. S.D.—State v. Kauffman, 108 N. 
W. 246, 20 S.D. 620, 622. 
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14. Miss. — Covington County v. 
Fite, 82 So. 308, 309. 120 Miss. 421, 
citing Corpus Juris. 

15. N.Y.—Joslyn v. P*ulver, 13 N.Y. 
S. 311, 59 Hun 129, 140, per May- 
ham, J., dissenting opinion. 

16. Miss.—Jackson County v. Mea- 

u(, 179 So. 343, 344—Covington 

County V. Fite, 82 So. 308, 309, 120 
Miss. 421. 

12 C.J. p 389 note 30. 

17. U.S.—Lane v. U. S.. A^p.D.C., 36 
S.Ct. 599. 601, 241 U.S. 201, 209, 
60 L.Ed. 966. 

12 C.J. p 389 note 31—26 C.J. p 1130 
note 60. 

la N.H.—Hilliard v. Beattie, 68 N. 
H. 112. 

19. Ind.—Smith v. Rodecap, 31 N.E. 
479, 6 Ind.App. 78. 

20. Ala.—Ex parte Gude & Co., 105 
So. 657, 658, 213 Ala. 684. 

^Presumption of law” squivolsnt 
Iowa.—State v. Voelpel, 226 N.W. 
770, 772, 208 Iowa 1049. 

21. N.Y.—Peo. v. Stephenson, 22 N. 
Y.S. 1112. 11 Mlsc. 141, 142, 144. 

22. Ind.—Citizens’ Loan & Trust Co. 
of Washington, Ind., v. Sanders, 
187 N.E. 296, 898. 99 Ind.App. 77. 



15 C.J.S. 


CONCOBD--CONCVBINAQE 


CONOOBD. In the old process of levying a fine 
of lands, the concord was an agreement between the 
parties (real or feigned) in which the deforciant 
(or he who keeps the other out of possession) ac¬ 
knowledges that the lands in question are the right 
of complainant; and, from the acknowledgment or 
admission of right thus made, the party who levies 
the fine is called the “cognizor,” and the person to 
whom it is levied the “cognizee.” Also an agree¬ 
ment between two persons, one of whom has a right 
of action against the other, settling what amends 
shall be made for the breach or wrong; a compro¬ 
mise or an accord. 

OONCORDABE LEGES LEGIBUS E8T OPTI- 
MUS INTEBPBETANDI MODnS.24 

CONCORDAT. In public law, a compact or con¬ 
vention between two or more independent govern- 
ments.25 Escriche Diccionario defines the term and 
its Spanish equivalent “concordato,” in Canon Law, 
as a treaty or convention between the Holy See 
and a secular government relative to their mutual 
relations and other ecclesiastical matters.26 

In French law, a compromise effected by a bank¬ 
rupt with his creditors, by virtue of which he engag¬ 
es to pay within a certain time a certain propor¬ 
tion of his debts, and by which the creditors agree 
to discharge the whole of their claims in consider¬ 
ation of the sainc.27 

CONCORDES. A term defined by Burrill Law Dic¬ 
tionary to mean agreed, as a jury upon their ver¬ 
dict. 

CONCORDIA. In Spanish law, according to Es¬ 
criche, a compromise betw<»en litigants of a public 
character, such as municipalities (pueblos); also 


the instrument embodying the compromise, distin¬ 
guished from ^^transaccidn,” which is an agreement 
between ordinary private litigants. As a Latin term 
in old English law, an agreement or concord; the 
agreement or unanimity of a jury.28 

"Concordia discordantium canonum. The harmony 
of the discordant canons. A collection of ecclesi¬ 
astical constitutions made by Gratian, an Italian 
monk, A. D. 1151; more commonly known by the 
name of Decretum Gratiani.29 

CONCORDIA PARVJE RES CRESCENT ET OPU- 
LENTIA LITES.30 

CONCRETE. A product resulting from a combina¬ 
tion of sand or gravel or broken bits of limestone 
with water and cement ;31 artificial stone ;82 mortar 
in which are embedded small pieces of some hard 
material, mortars incorporated with gravel and 
small fragments of stone or brick, and often called 
“beton,” the French equivalent for concrete.®® 
‘‘Concrete,” under particular circumstances, has 
been held to be properly classified as “stone,”®4 hag 
been compared with “cement” and “mortar,”®® and 
has been distinguished from “grout.”®® 

Phrases: “Manufacturing of concrete,” “ready 
mixed concrete,”®*^ and “small concrete;”®® also 
adjectivcly “concrete work.”®® 

CONCUBINAGE. Anciently, a species of loose, in¬ 
formal marriage, and it is still in use in some coun- 
tries.40 The term has been specifically defined as 
a kind of sexual immorality ;4i the act on the part 
of the woman of cohabiting with a man without 
ceremonial marriage or the state of being a concu¬ 
bine; the cohabiting or living together of a man 
and a woman in sexual intercourse who are not le¬ 
gally married.42 


S3. Black Li.D. 

24. A maxim meaning “To make 
laws agree with laws is the best 
mode of interpreting them."—Black 
L..D. 

a6w Black L..D. 

a& See 12 C.J. p 390 note 44. 

27. Black L.D. 

28. Black I...D. 

Compellore ad concordlam—to com¬ 
pel to an agreement.—Black L.D., 
citing Pleta lib 4 c 9 8 2. 

29. Black L.D. 

30. A maxim meaning “Small means 
Increase by concord and litigations 
hy opulence.”—Black L.D. citing 4 
Inst. 74. 

31. U.S.—Friday v. Hall, etc., Co., 
Pa.. 30 S.Ct. 261, 216 U.S. 440, 455, 
64 L.Ed. 662, 26 L.R.A.,N.S.. 476. 


Mia.s.—City of Vicksburg v. Robin-' 
son, 74 So. 617. 619, 113 Mia.s. 687. 
38, Cal.—Walsh v. Swanson, 222 P. 

190, 64 Cal.App. 587. 

12 C.J. P 391 notes 56, 57. 

33. U.S.—Donaldson v. Roksament 
Stone Co., C.C.N.Y.. 170 P. 192, 193. 

12 C.J. p 391 notes 66-59. 

Similar definition 

“The term ‘concrete’ is almost uni¬ 
versally understood to be cement 
mortar, with peb!)les or broken stone 
embedded in it.”—Donaldson v. Rok¬ 
sament Stone Co., supra. 

34. Mias.—City of Vicksburg v. 
Robinson. 74 So. 617, 619, 113 Miss. 
687. 

Tex.—Ex p. Morris, 120 S.W. 1007, 66 
Tex.Cr. 633, 634. 

36. U.S.—Donaldson v. Roksament 
Stone Co., C.C.N.Y., 170 P. 192, 193. 
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38. U.S.—Donaldson v. Roksament 
Stone Co., supra. 

37. Pa.—Commonwealth v. McCra- 
dy-Rodgers Co., 174 A. 396, 396, 
316 Pa. 155. 

38. Ill.—Cage V. Chicago, 66 N.E. 
374, 201 Ill. 93, 96, 97. 

39. N.Y.—Morris v. Muldoon, 180 N. 
Y.S. 319, 320, 190 App.Div. 689. 

40. Kan.—Slate v. Dustin, 264 P. 
1043, 1044, 125 Kan. 400. 

12 C.J. p 392 note 66. 

41. ITtah—King \. U. S.. C.C.A. 
Utah, 66 P.2d 1068, 1060. 

42. Kan.—State v. Dusin, 264 P. 
1043, 1044, 125 Kan. 400—State v. 
Tucker, 84 P. 126, 72 Kan. 481. 

La.—Succession of Lannes, 174 So. 
94, 98, 187 La. 17—Texada v. 

Spence, 118 So. 120, 122, 166 La. 



CONCIJBINAQE-CONCVBRENCE 15 C. J. S. 


As used in statutes the term has been interpreted 
In both a broad and a restricted sense; thus, it has 
been held to include any form of lewd or illicit in¬ 
tercourse,^ 3 a sin^jfle act of intercourse being: suffi- 
cient.44 In other jurisdictions, however, it has been 
held that a single act of intercourse is not sufficient 
to constitute concubiiiagre.^S Although the term has 
no settled common-law meaning,its derivation and 
usage show that it is a comprehensive term;^*^ and 
its significance is clear and well understood both in 
a popular and in a legal sense.^® ^‘Concubinage” 
has been distinguished from “lewdness” see the C.J. 
S. title Lewdness § 1, also 36 C.J. p 1035 note 8, 
and “prostitution” see the C.J.S. title Prostitution § 
1, also 50 C.J. p 801 note 7 [b]. 

Open concubinage. One that is plain and above¬ 
board, without secret, reserve, or disguise and not 
merely one that is notorious.^® 

Other phrases: “For the purpose of concubinage, 
debauchery and other immoral purposes,”®® and 
“secret concubinage.”®^ 

OONCUBINATUS. In ancient Pome, a kind of 
marriage recognized by law, but of less dignity than 
the justftj nuptim, and not serving, like it, as the 
source of family and other legal relations.®^ 

CONCUBINE. A woman who cohabits with a man 
without being his wife.®® In ancient Roman soci¬ 
ety the term would describe a sort of inferior wife. 


upon whom the husband did not confer his rank 
or quality.®^ 

While it is true that there can be no concubine 
without a paramour,®® nevertheless the term must 
not be confounded with the courtesan or even with 
what is ordinarily called the mistress, the concu¬ 
bine being rather the wife without the title.®® 

CONCUR. To act together, to agree, to approve, 
or to assent to.®*^ It implies something more than a 
mere acquiescence or silent submission.®® It is a 
synonym of “consent.”®® 

-Concurring. It has been said that “concur¬ 
ring” necessarily implies consent evidenced in some 
overt way, and not a mere silent acquiescence or 
submission.®® 

Phrases: “All the justices concurring,”®1 and 
“concurring in such making or i)ublishing;”®2 also 
adjectively “concurring cause,”®® and “concurring 
negligence” see the C.J.S. titles Master and Servant 
§ 319, also 27 C.J. p 1178, note 69 and Negligence § 
319, also 45 C.J. p 993 note 35. 

CONCURATOR. In the civil law, a joint or cocura¬ 
tor, or guardian.®^ 

CONCURRENCE. Agreement, agreement in mind 
or opinion, a meeting of minds, approbation, ap¬ 
proval, concurrence in opinion, consent, to come 
together in opinion or action;®® assent.®® The term 


1020, 62 A.L.R. 281—Gauff v. John¬ 
son, 109 So. '^82, 783, 161 La. 975— 
Purvis V. Purvis, App., 162 So. 2.^9, 
240. 

“ ‘Concubinage’ signifies cohabita¬ 
tion of a man and woman not legally 
married."—King v. U. S., C.C.A.Utah, 
55 F.2d 1058, lORO. 

12 C.J. p 391 note 61-64, p 392 notes 
65, 66. 

43. Mich.—People v. Fleming, 255 N. 
W. 305. 306, 207 Mich. 584—People 
V. Cummons, 23 N.W. 215, 56 Mich. 
544. 545. 

12 C.J. p 392 note 72. 

44. Kan.—State v. Overstreet, 23 P. 
572, 43 Kan. 299, 305. 

12 C.J. p 392 note 73. 

45. Ark.—Hovis v. State, 257 S.W. 
363, 364, 162 Ark. 31. 

12 C.J. p 392 note 74. 

4a Kan.—State v. Tucker, 84 P. 126, 
72 Kan. 481, 486. 

12 C.J. p 392 note 68. 

47. Mich.—People v. Bristol, 23 

Mich. 118, 127. 

12 C.J. p 391 note 60 [a]. 

48. La.—Succession of Lannes, 174 
So. 94, 98, 187 La. 17—Texada v. 


Spence, 118 So. 120, 122, 166 La. 
1020, 62 A.L.R. 281. 

12 C.J. p 392 note 69. 

49. La.—Succession of Lannes, 174 

So. 94, 98. 187 La. 17—Texada v. 
Spence, 118 So. 120, 122, 106 J.a. 
1020, 62 A.L.R. 281—Gauff v. John¬ 
son, 109 So. 782. 783. 101 La. 975— 
Jahraus* Succ., 38 So. 417, 418, 114 
La. 456. 

50. Utah.—King v. U. S., C.C.A. 
Utah, 55 F.2d 1058, 1060. 

51. La.—Succession of Lannes, 174 
So. 94, 99, 187 La. 17. 

58. La.—Jahraus' Succ., 38 So. 417, 
114 La. 456, 459. 

53. Kan.—State v. Dusin, 264 J*. 

1043, 1044, 125 Kan. 400. 

12 C.J. p 392 note 78. 

84. Black L.D. 

55. La.—Succession of Lannes, 174 
So. 94, 98. 187 La. 17—Texada v. 
Spence. 118 So. 120, 122. 166 La. 
1020, 62 A.L.R. 281. 

56. La.—Gauff v. Johnson, 109 So. 
782, 783, 161 La. 975. 

12 C.J. p 392 note 80. 

57. Wash.—State v. Pierce, 27 P.2d 
1083, 1086, 175 Wash. 461. 
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58. Neb.—Dillon v. Scofield, 9 N.W. 
554, 11 Neb. 419. 423. 

In :Loal8ia]La the term m(>ans to 
join with other claimants in pre¬ 
senting a demand against an in¬ 
solvent estate.—Black L.D. 

59. Kan.—Citizens’ State Bank of 
Sabetha v Burner, 2JU P. 739, 741. 

00. Ark—Blakemore v. Brown, 219 

5. W. 311. 312, 142 Ark. 293. 

61. Ark.—Blakemore v. Brown, su¬ 
pra. 

62. Wash.—State v. Pierce, 27 P.2d 
1083, 1086, 175 Wash. 461. 

63. Wis.—Butts V. Ward, 279 N.W. 

6 , 13, 227 Wis. 387. 

64. Black L.D. 

65. Mont.—Great Northern Utilities 
Co. V. Public Service Commission, 
293 P. 294. 301, 88 Mont. 180. 

12 C.J. p 393 note 89. 

Zn Prench law, the possession, by 
two or more persons, of equal rights 
or privileges over the same subject 
matter.—Black L.D. 

66 . Okl.—Elder v. State, 114 P. 752, 
6 Okl.Cr. 693—Eubanks v. State, 
114 P. 748, 6 Okl.Cr. 325, 338 



16 C.J.S. 


CONCUBRENCE-CONCUBRENT 


I 


implies something more than a mere acquiescence or 
silent submission.^*^ 

OONCUBRENT. In its literal or primary sense, 
the word means ‘‘running together or running 
with.”®® The term has been defined as meaning ac¬ 
companying, acting in conjunction, associated, con¬ 
comitant, coneurring in the same act, conjoined, con¬ 
tributing to the same effect, event, or fact, contem¬ 
poraneous, cooperating, existing together and oper¬ 
ating on the same subject, joint and equal.®® It 
may also mean agreeing in the same act or opin¬ 
ion, agreement, approval, concurrence in opinion, 
consent, meeting of minds, to come together in 
opinion or action."^® It has also been held to mean 
having the same authority,'^l and capable of being 
used to describe two boards acting separately in 
session but concurring in Tesult.72 The term as 
sometimes used is not synonymous with “coexten- 
sive,”7® “exclusive,” or “final.”^4 

The term is used in different senses and has vari¬ 
ous meanings dependent on the connection in which 
it occurs and the end to be accomplished by its 
use.*^® 

Concurrent writs. Duplicate originals, or several 
writs running at the same time or for the same 
purpose.*^® 


Other phrases: “Concurrent action,“concur¬ 
rent action of the respective boards,”*^® “concur¬ 
rent acts,”7® “concurrent and conflicting jurisdic¬ 
tion” see C.J.S. title Courts § 486 et seq, also 15 
C.J. p 1130 note 7 et seq, “concurrent and contrib¬ 
uting cause” see “Cause” in Pocket Parts, “concur¬ 
rent cause” or “concurrent causes” sec Cause 14 
C.J.S. p 42 note 9-p 43 note 13, and see also C.J.S. 
titlo Negligence § 110, and 45 C.J. p 920 note 96-p 
926 note 25, “concurrent conditions,”®® “concurrent 
consideration,”®! “concurrent contributory negli¬ 
gence,”®® “concurrent covenants” see C.J.S. title 
Contracts § 345, also 13 C.J. p 572 note 45, “con¬ 
current courts,”®® “concurrent insurance” see the 
C.J.S. title Insurance S 917, also 12 C.J. p 395 notes 
26-30, “concurrent jurisdiction,”®^ “concurrent ju¬ 
risdiction with the district courts,”®® “concurrent 
lease” see C.J.S. tith* Ijandlord and Tenant § 202 
also 12 C.J. p 394 note 22, “concurrent negligence” 
see the C.J.S. titles Master and Servant C.J.S. § 
319, also 39 C.J. p 1178 note 69 and Negligence § 
139, also 45 C.J. p 993 not(* 35, “concurrent pow- 
er,”®® “concurrent promises” [in law of contracts] 
see the C.J.S. title Contracts § 98, also 13 C.J. p 329 
note 90, and 50 C.J. p 717 note 59, “concurrent 
remedies,”®'^ “concurrent with the justices^ courts in 
civil actions,”®® “concurrent with the Supreme 


67. Ng!) —Pillon v. Scoflold, 9 N.W.• 
554, 11 Neb. 419, 423. 

Concurrence deloyale 

A Prenc-h term that Gmbraccs a 
(li.»5honest, treachorou.^t, perfldiou.s 
rivalry in trade.—Simmons Medicine 
Co. V. Mun.sfleid Drug Co., 23 S.W. 
165, 93 Tcnn. 84, 130. 
ea. Ky.—McCSlono v. Horton, 80 S. 
W.2d 522, 525, 258 Ky. 453, citing 
Corpne Jurie —Ro.se v. Sprague, 59 
S.W.2d 554. 556, 248 Ky. 635. 

12 C.J. p 39.3 notes 1. 2. p 394 note 12. 
09. Ky.—McOlone v. Horton, 80 S. 
W.2d 522, 525, 258 Ky. 453, citing 
Corpne Juris— Rose v. Sprague, 59 
S.W.2d 554, 556, 248 Ky. 635. 

N.r.—State V. Johnson, 86 S.B. 788, 
170 N.C. 685, 689. 

12 C.J. p 393 notes 94, 97. 99, 3 p 
394 notes 4-10. 

70. Ky.—McGlone v. Horton, 80 S. 
W.2d 522. 526, 268 Ky. 453. citing 
Corpus Jnrie. 

12 C.J. p 393 notes 95, 96. 

71. W.Va.—State v. Faudre, 46 S.E. 
269, 54 W.Va. 122, 131, 102 Am.S.R. 
927, 63 I...R.A. 877, 1 Ann.Cas. 104. 

12 C.J. p 394 note 11. 

7a. Iowa.—Leonard v. Benton Coun¬ 
ty, 191 N.W. 141, 144, 194 Iowa 
1250. 

Ky.—McGlone v. Horton. 80 S.W.2d 
622, 625, 258 Ky. 458. citing Oorpns 
Jnrie. 


73. N.T.—Sinnott v. Feiock, 59 NK- 
265. 165 N.y. 444, 446, 80 Am.S.R. 
736, 53 L n A. 565. 

74. Me—Norris v Moody, 113 A. 
24, 25. 120 Me. 151. 

76w Mass.—Op<*n.shaw v. City of Fall 
River, 192 N.E 46. 49, 287 Mass. 
426. 

12 C.J. p 394 n<»les 13, 14. 

7a Black L D. 

77. III.—Hepije v. Mooberry, 183 N. 

E. 636, 639. 350 Ill. 641. 

Mass.—Open.shaw v. City of Fall 
River, 192 N.E. 46. 48, 49, 287 Mas.s. 
426. 

7a Iowa.—Lf^onard v. Benton Coun¬ 
ty, 191 N.W. 141, 144, 194 Iowa 
1250. 

79. Ala.—Ex p. Scharnagel, 136 So. 
834. citing Corpus JUris—Dutton v. 
Gibson, 131 So. 667, 569, 222 Ala. 
191, citing Corpus Juris. 

12 C.J. P 393 note 98. 

8a Ky.—Bryant v. Jones, 75 S.W.2d 
34, 37. 255 Ky. 606. 

“Concurrent conditions'* or “condi¬ 
tions concurn'iil” in the law of 
contracts see the C.J.S. title Con¬ 
tracts 5 344. also 12 C.J, p 410 note 
42. 

81. Dslinsd 

“One which arises at the same time 
or where the promises are simultane¬ 
ous."—Black L.D. 
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82. Ala.^Sprinkle v. St. Louis & 

S F. R. Co, no So. 137, 140, 215 
Ala. 191. 

8a U S.—Postmastcr-Gen. v. Early, 
Gn., 12 Wheat. 136, 146, 6 L.Ed. 
577. 

W.Va—Slate v. Harden, 58 S.E. 715, 
733, 60 S.E. 394, 62 W Va. 313. 

84. Of states 

The expression “concurrent junis- 
dlction” held not to include the sov¬ 
ereignty or ownership of the Ohio 
nviT, over which Kentucky and In¬ 
diana exercise .such Jurisdiction.— 
Nieoulin V. O’Brien. 189 S.W. 724, 
727, 172 Ky. 473. 

Of courts SCI' the C.J.S. title Courts 
§ 18, al.so 15 C.J. p 728 notes 24, 25 
and 12 C.J. p 395 note 31-p 396 
note 34. 

85. Mont.—Cashman v. Vickers, 223 
P. 897. 898, 69 Mont. 516. 

86 . II.S.—Richniire v. Legg, D.C.Ga., 
3 F.Supp. 787. 790. 

Tnd.—Ellwanger v. State, 180 N.E. 

287, 290, 203 Ind. 307. 

As used in the Eighteenth Amend¬ 
ment to the federal constitution 
see the C.J.S. title Intoxicating 
Liquors fi 24. also 33 C.J. p 501 
note 65-p 502 note 86. 

87. N.D.—State v. Woods, 139 N.W. 
321, 24 N.D. 156. 169. 

88. Ky.—Allen v. Moore, 191 S.W. 
93, 94, 173 Ky. 394. 



CONCUBBENT-CONDBMN 


IS O.J.S. 


Goart,”** "oonenrrent with the Supreme Judicial 
Court,and "eonourrent wrongful aets.’’*^ 

OONOUSBEKTLT. Defined in the Century Die¬ 
tionary as meaning in a concurrent manner; also 
in combination or unity, or in the aggregate.*^ 

Phrases: ''Taxes must have been paid cononr- 
rently,”^^ "to run concurrently on all counts,”^^ and 
"without previously or concurrently suing.”®® 

OONOUB80 (Spanish) or OONOUBSUS (Latin). 
In the civil law, primarily, a running tog^ether; a 
collision, or a conflict as "eonenrsus croditorum,” a 
conflict among creditors; also a concurrence, or 
meeting, as "concursus actionum,” concurrence of 
actions.®® More speoifically, the litigation or op¬ 
portunity of litigation between various creditors, 
each claiming, it may be, adversely to one another, 
to share in a fund or an estate, the object being to 
assemble in one accounting all the claimants on the 
fund.®7 

Phrases: "Concursus proceeding,”®* "proceeding 
in concursu,”®® and "statutory concursus.”^ 

ooironsidN. In Spanish law, the crime commit¬ 
ted by a judge or other magistrate who extorts il¬ 
legal fees or accepts presents or other rewards in 
the course of exercising official functions.® In the 
civil law, the unlawful forcing of another by threats 
of violence to give something of value.* 

OONOUSSION. In a general sense, the act of 
shaking or agitating, especially by the shock or im¬ 
pulse of another body.® 

In medical jurisprudence, the shock or agitation 
of some organ by a fall or like cause; as a concus- 


uon of the brain.® It is distinguishable from 
"shock” in that it is the physical jar, while "shock” 
is the effect; a concussion producing a shock with¬ 
out lesion, or a fright producing great emotion, 
leading to serious afiliction or suffering, is quite a 
different thing from a sprain or contusion of the 
muscles and nerves, which might or might not lead 
to the same deleterious result.® 

Concussion of the brain. The jarring of the 
brain substance without laceration of its tissue, or 
with only microscopical laceration.^ The phrase 
may be used to describe a phase of an injury where¬ 
by a person sustained a fracture of the skull and 
was knocked senseless.® 

Concussion of spine or spinal cord. A phrase 
often used as a synonym for "railway spine,” and 
meaning a condition of the spinal cord produced by 
a violent shock.® 

OONDAimti. In French law, sentenced.^® 

OOin>EDIT. In ecclesiastical law, the name of a 
plea entered by a party to a libel filed in the ec¬ 
clesiastical court, in which it is pleaded that the 
deceased made the will which is the subject of the 
suit, and that he was of sound mind.^^ 

OONDZSMN. To deem, think or judge any one, to 
be guilty or to be criminal—^to give judgment, or 
sentence, or doom of guilt; to adjudge or declare 
the penalty or punishment;^® also to censure, dis¬ 
approve of, or pronounce to be wrong or wrong¬ 
ful;^* and in a specific application, to adjudge (as 
an admiralty court) that a vessel is a prize, or that 
she is unfit for service.^® "Condemn” and “damn” 
may be synonymous.^® 


80. N.Y.—^American Historical Soc. 
V. Glenn. 227 N.T.S. 174. 176. 181 
Misc. 291. 

90l Me.—^Norris v. Moody. 118 A. 24. 
25. 120 Me. 161. 

81. Mich .—Vrye v. City of Detroit. 
289 N.W. 886. 887. 266 Mich. 466. 

88 . U.S.—Martinez v. Nagle. C.C.A. 
Cal.. 68 F.2d 196. 197—Brinkman 

V. Morgan. C.C.A.Kan.. 268 F. 663. 
664. 

9aL Tex.—Hlrsch v. Patton. 108 8. 

W. 1016. 49 Tex.Civ.App. 499, 604. 
606. 

94. U.S.—Brinkman v. Morgan. C.C. 

A.Kan.. 268 F. 668, 664. 

96b Oa.—Buck v. Tlfton Mfg. Co., 62 
8.E. 107. 4 Oa.App. 696. 696. 

96L La.—Seal v. Oano. 107 So. 473, 
476, 160 La. 686, quoting Oorpna 
Juts. 

97. La.—^Miller v. Bonnei\ 111 So. 
776, 778. 168 La. 888—Oraphlo Arts 


Bldg. Co. V. Union Indemnity Co., 
Ill So. 470, 471, 168 La. 1—Seal v. 
Oano, 107 So. 478. 474. 160 La. 636. 
quoting Oozpiui Jozla. 

12 C.J. p 896 notes 86-88. 

98. La.—Miller v. Bonner, 111 So. 

776, 778, 168 La. 832—Graphic 

Arts Bldg. Co. v. Union Indemnity 
Co.. Ill So. 470. 471. 168 La. 1. 

99. U.S.—G. C. Hartwell Co. v. Mil¬ 
ler. C.C.A.La.. 266 F. 278, 276. 

1. La.—Seal v. Gano. 107 So. 478, 
474, 160 La. 686. 

8. Escriche DiccionaHo. 

3. Black L.D. 

4b Tex.—Russell v. Bailey. Civ. 
App., 290 S.W. 1108, 1112, quoting 
Oozpu Jtuis. 

Bb Tex.—^Russell v. Bailey, supra. 

quoting Oozpiui Jhuda. 

18 C.J. p 896 note 42. 

6b Or.—^Maynard v. Oregon R. Co.. 
72 P. 690. 698. 48 Or. 68. 
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7. Or.—Maynard v. Oregon R. Co., 
supra, citing 2 Dana System of 
Legal Medicine pp 297, 298. 

8L Mo.—^Beave v. St. Louis Transit 
Co.. Ill S.W. 62, 69. 212 Mo. 831. 

9. Or.—Maynard v. Oregon R. Co., 
72 P. 690, 48 Or. 63, 70, 71, citing 
2 Dana System of Legal Medicine 
pp 297, 298. 

IOl U.S.—The Washington, D.C.N.T., 
19 F.Supp. 719, 722. 

11. Black L.D. 

18. N.T.—^Blaufus v. People, 69 N.T. 

107, 111, 26 Am.R. 148. 

18 C.J. p 897 notes 49-62. 

1& Kan.—^Kaw Valley Drainage 

Dist. V. Kansas City Terminal R. 
Co.. 128 P. 991. 87 Kan. 272, 280. 

14. Black L.D. 

16. N.T.—Blaufus v. People. 69 N.T. 
107. Ill, 26 Am.R. 148. 



15 C.J.8. 


CONDEMN-CONDICTIO BEI FURTIVE, ETC. 


As meaning to set land apart or expropriate it 
for public use see the C.J.S. title Eminent Domain 
§ 1, also 12 C.J. p 397 note 54. In the past tense, 
“condemned,” as used in a statute relating to sea¬ 
men's extra wages, is construed in the C.J.S. title 
Seamen § 122, also 12 C.J. p 397 note 53 [a] (1), 
and as used in a clause of marine insurance see the 
C.J.S. title Insurance § 959, also 12 C.J. p 397 note 
53 [a] (2). 

Phrases: “Acquire or condemn private proper¬ 
ty,”^® “condemn and cause obstructions in such wa¬ 
ter courses to be removed,”!'^ and “condemn or ap¬ 
propriate” see Appropriate 6 C.J.S. p 122 note 4; 
also “condemning the property.”!® 

CONDEMNATION. Defined generally in the Cen¬ 
tury Dictionary as the act of condemning. More 
specifically, a sentence or judgment which condemns 
some one to do, to give, or to pay something, or 
which declares that his claim or pretensions are un¬ 
founded.!® 

As the taking of private property for public use 
and constituting a compulsory or enforced sale see 
the C.J.S. title Eminent Domain § 2, also 20 C.J. 
p 515 note 11 and 12 (IJ. p 397 note 56 [a], being 
in this sense distinguished from “dedication” see the 
C.J.S. title Dedication § 2, also 12 C.J. p 397 note 
59 [b], and “requisition.”-® As to the etfect of con¬ 
demnation ujion liability to taxation see the C.J.S. 
title Taxation § 93, also 61 C.J. p 206 note 65, and 
12 C.J. p 397 note 59 [a] (2). Condemnation of 
vessel for piracy see the C.J.S. title Piracy § 3, 
also 48 C.J. p 1209 notes 55-65. The term is also 
used with reference to maritime warfare see the C. 
J.S. title War § 27, also 67 C.J. p 399 note 46, in 
which sense it is distinguishable from “confisca¬ 
tion” see the C.J.S. title War § 26, also 12 C.J. p 
397 note 59 [b]. 

Condemnation money. The damages which the 
party failing in an action is adjudged or condemned 
to pay, sometimes simply called the “condemiia- 
tion.”2! 


Other phrases: “Condemnation proceedings” see 
the C.J.S. title Eminent Domain § 209, 20 C.J. p 
872 note 73-p 874 note 4, also 12 C.J. p 398 notes 
62, 63, and as distinguished from “election con¬ 
test” see the C.J.S. title Elections § 1, also 12 C.J. 
p 398 note 63 [b], “eventual condemnation mon¬ 
ey” in injunction bonds see the C.J.S. title Injunc¬ 
tions § 165, also 21 C.J. p 1260 note 45, and in a re¬ 
plevin bond in distress proceedings see the C.J.S. 
title Landlord and Tenant § 696, also 21 C.J. p 1260 
note 46, and “gift, purchase or condemnation.”®^ 

CONDEMNOR. Sec the C.J.S. title Eminent Do¬ 
main § 1, also 4 C.J. p 1461 note 76 [a]. 

CONDENSE. Defined primarily by the Century 
Dictionary as meaning, both literally and figura¬ 
tively, to bring into closer union of parts, to com¬ 
press or consolidate, to make more dense or com¬ 
pact, to reduce the volume or compass of. More 
s])ecifically, in the parlance of chemistry and phys¬ 
ics, to change from the gaseous or vaporous, to the 
solid or liquid state, as by cooling or compression.®® 

Condensed milk. A phrase well known to be milk 
from which a considerable portion of water has 
been removed by evaporation, and gtmerally re¬ 
quired to be made from whole milk.®^ 

Other phrases: “Condensed skimmed milk,”®® 
and “condensed steam.”®® 

CONDENSER. As a radio term, see the C.J.S. ti¬ 
tle Telegraphs and Telephones § 290. 

Phrases: “Plate condenser,” “variable condens¬ 
er,” and “variable condenser adapted for use in 
wireless or radio work.”®"^ 

CONDICTIO. In Roman law, a general term for 
actions of a personal nature, founded upon an ob¬ 
ligation to give or do a certain and defined thing or 
service.®® 

CONDICTIO REI FURTIViB, QUIA REI HABET 
PERSECUTIONEM, H^REDEM QUOQUE 
FURIS OBLIOAT.®® 


16. S.D.—State v. Sayer, 177 N.W. 
807, 809, 43 S.D. 45 

17. Kan.—Kaw Valley DralnaKe 
Dlsl. v. Kan.sas City Terminal R. 
Co., 123 P. 991, 87 Kan. 272, 280. 

18. Wl8.—Wisconsin Power & Dlght 
Co. V. Public Service Commission, 
261 N.W. 711, 715, 219 Wis. 104. 

19. Qa.—Lockwood v. SalTold, 1 Qa. 
72, 74, quoting Bouvier L.D. 

80. U.S.—Fllbin Corporation v. U. 

8 .. D.C.S.C.. 266 F. 911. 913. 


21. Black L.D. 

22. Kan.—Kaw Valley Drainafre 

Dist. v. Kansas City Terminal R. 
Co., 123 P. 991, 994. 87 Kan. 272. 

23. U.S.—In re KobselT, Gust. & Pat. 
App., 48 F.2d 956, 958. 

84. U.S.—Hebe Co. v. Shaw. Ohio, 
39 S.Ct. 125, 126, 127, 248 U.S. 297, 
63 L.Ed. 255. 

aSb U.S.—Hebe Co. v. Shaw, supra. 
26. U.S.—In re Kobseff, Gust. & Pat. 
App., 48 F.2d 956, 958. 
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27. U.S.—Ballstocky v. Scovlll Mfg. 
Co.. C.C.A.Pa., 61 F.2d 494, 496. 

2& Black L.D. 

12 C.J. p 398 note Tl. 

It Is dlstingnlshed from '*vlaai< 
oatlo rel,** which is an action to vin¬ 
dicate one’s rig^ht of property in a 
thins by rcgrainlng (or retaining) 
possession of it against the adverse 
claim of the other party.—Black L.D. 

89. A maxim meaning ’’The appoint- 



CONDIMENT--CONDITION 


15 C.J.S. 


CONDIMENT. A pungent and appetizing sub- 
atanoe, as pepper or mustard; a seasoning, or some¬ 
thing used to give relish to food and to gratify the 
taste, and has been held to embrace radishes and 
truffles but not chewing tobacco.^^ 

“Condiment” as being a food, rather than a medi¬ 
cine see the C.J.S. title Food § 1, also 12 C.J. p 398 
note 77. 

CONDITIO AD UBEBUM TENEMENTUM AXJF- 
EBENDTJM NON NISI EX FACTO PLACI- 
TABI DEBET.32 

CONDITIO BENEFICIALI8, QUX: STATUM 
C0N8TBUIT, BENIGNE SECUNDUM VEB- 
BOBUM INTENTIONEM EST INTEBFBE- 
TANDA; ODIOSA AUTEM, QUiE STATUM 
DESTBUIT, STBICTE SECUNDUM VEB- 
BOBUM PBOPBIETATEM ACCIPIENDA.33 

CONDITIO DICITUB CUM QUID IN CA8UM IN- 
CEBTUM QUI POTEST TENDEBE AD ES¬ 
SE AUT NON ESSE CONFEBTUB.34 

CONDITIO EX PABTE EXTINCTA EX TOTO 
EXTINGUITUB.36 

CONDITIO ILLICITA HABETUB PBO NON AD- 
JEOTA.36 

CONDITIO LIBEBUM TENEMENTUM CAS- 
8ANS NON PEB NUDA VEBBA SINE 
CHABTA VALEB1T.37 


CONDITION. 

Xn General 

A word of flexible meaning,33 and indefinite of 
app]ication,33 originating as a technical term in the 
law of estates,^ 0 but having a meaning not necessa¬ 
rily confined to the law of conveyancing.^^ 

As Prereanisite or Qualification 

■ General Definitions. In this sense, “condition” 
is primarily used with reference to estates or rights 
in real property as something by virtue of which 
they may be created, defeated, or enlarged upon an 
uncertain event; but, upon the same general rea¬ 
soning, the word may mean qualities annexed to per¬ 
sonal agreements and so it has been defined as 
a future and uncertain event upon the happening 
of which is made to depend the existence of an ob¬ 
ligation, or one which subordinates the existence of 
liability on a contract to a future and uncertain 
event 3 an agreement or stipulation with regard 
to some uncertain future event, not of the essential 
nature of the transaction, but annexed to it by the 
parties, providing for a change or modification of 
their legal relation upon its occurnmee;^^ an event, 
fact, or the like that is necessary to the occurrence) 
of some other, although not its causeany qualifi- 
tion, restriction, or limitation modifying or destroy¬ 
ing the full enjoyment or use of a right, etc.;^® any 
qualification, restriction, or limitation annexed to a 
gift, and modifying or destroying essentially its full 
enjoyment and disposal q prerequisite;^® a qual¬ 
ification, restriction, or limitation modifying the 
original act with which it is connected;^® something 


menl of an action on a certain day 
rdatinx to stolen soods, since it ixn- 
plieH the production of the soode, 
binds the heir of the thief also."— 
Morgan Lex. Max. 

aCK II.S.—S. S. Pierce Co. v. U. S., 
CC.MasH., 176 F. 440, 441—Von 
Bremen. MacMonnies & Co. v. U. 
S.. N.Y., 168 F. 880. 891, 94 C.C.A. 
801. 

81. Miss.—Pillars v. R. J. Reynolds 
Tobacco Co., 78 So. 365. 368, 117 
Miss. 490. 

98. A maxim meaninx "An arxu- 
ment for taklnx away a free tenure 
ouxht not to be pleaded, except from 
the deed."—Morxan Lex- Max. 

98: A maxim meanlnx “A beneficial 
condition, which creates an estate, 
ouxht to be construed favorably, ac¬ 
cording to the intention of the 
words; but a condition which de¬ 
stroys an estate is odious, and ouxht 
to be construed strictly accordlnx to 
the letter of the words."—-Black L.D. 
Applied in: 


Wis.—Lawe v. Hyde, 39 Wls. 345, 
356. 

Enx.—Frau nee’s Case, 8 Coke 89 b, 
77 Eng. Reprint 609. 

81. A maxim meaning "It is called 
a condition when something is giv¬ 
en on an uncertain event which may 
or may not come to pass."—Morgan 
Leg. Max. 

3B> A maxim meaning "An agree¬ 
ment extinguished in part is wholly 
extinguished."—Morgan Leg. Max. 

88L A maxim meaning "An unlawful 
condition is deemed as not annexed." 
—Black L.D. 

37. A maxim meaning "A condition 
making void a free tenement will be 
of no value by l>are words without 
writing."—Feloubet Leg. Max. 

38. N.J.—Mills V. Davison. 86 A. 
1072, 54 N.J.Bq. 669, 664, 85 L.R.A. 
118. &6 Am.S.R. 694. 

88. Tex.—Great Eastern Casualty 
Co. V. Smith, Civ.App., 174 S.W. 
687, 688. 

40i Ala.—^Metropolitan Life Ins. Co. 
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▼. Ooodm.an, 66 8o. 449. 451, 10 Ala. 
App. 446. 

41. Tex.—Fenn v. Gulf, etc., R. Co, 
13 S.W. 273, 76 Tex. 380. 

42. N.Y.—Sclden v. Pringle, 17 Barb. 
458. 465, citing Bacon Abr. Condi¬ 
tions. 

48: Tex.—^Farmers' State Bank v. 
Mincher, Civ.App., 267 S.W. 996, 
1001. 

44. Blaek L.D. 

4B. S.C.—White v. Harby, 179 S.E. 
671, 672, 176 S.C. 26. 

46. Or.—Weir v. Marriott, 296 P. 
449, 450. 135 Or. 214. 

Tex.—Terrell v. .Terrell Electric 
Light Co., Civ.App., 187 S.W. 966, 
968. 

47. Pa.—^Adams v. Johnson, 76 A. 
174, 227 Pa. 464, 466. 

48. S.C.—White v. Harby, 179 S.E. 
671, 672, 176 S.C. 86. 

49: Cal.—Pedro v. Potter. 142 P. 
926, 929, 197 Cal. 761, 42 A.L.R. 
1166—In rs Russell, 126 P. 676. 
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established as a requisite to the doing or taking ef¬ 
fect of something else,^® something to be done,®i 
and that which limits or modifies the existence or 
character of something, a restriction or qualifica¬ 
tion.® 2 

In the civil law, as stated in 12 Corpus Juris p 
403 note 73, “condition” or the Spanish “condicidn,” 
or the Latin “conditio,” is defined as “an uncertain 
future event on the occurrence of which the parties 
agree to n\ake the effect of the* transaction depend¬ 
ent;” or a future and uncertain event upon which 
is made to depend the existence of a juridical tie or 
obligation, or rather a kind of restriction which 
subordinates the existence of a juridical relation to 
a future and uncertain evont.®^ 

-Glassification. 

At common law. Conditions may be express or 
implied,®^ an express condition being a condition in¬ 
corporated in express terms in the deed, contract, 
lease, or grant, and said to be a condition in deed, 
or condition in fact,®® and an implied condition be¬ 
ing a condition which the law infers or i)resumes, 
from the nature of Ihe transaction or the conduct 
of the parties, to have been tacitly understood be¬ 
tween them as a part of tin* agreement, although not 
expressly mentioned, and sometimes termed a con¬ 
dition ill law;®® or they may be precedent or sub¬ 
sequent.®’^ 

Other classifications of conditions, as stated in 
12 Corpus Juris p 403 notes 47-70, are conditions 
affirmative or negative, the former which consist of 
doing a thing and the latter which consist of not 
doing a thing, or stipulations that a certain thing 
shall not happen, sometimes termed conditions posi¬ 
tive or negative, also called restrictive, the former 
requiring that a special event shall happen or an 
act be done, and the latter such as impose an obli¬ 
gation not to do a particular thing; collateral con¬ 
dition, where the act to be done is a collateral act; 
compulsory condition, which expressly requires a 
thing to be done; consistent, or insensible or re¬ 
pugnant conditions, the former when they are in 
harmony and concord with the other parts of the 
transaction, the latter when they contradict, an¬ 


nul, or neutralize the main purpose of the contract; 
copulative, disjunctive, or single conditions, the 
first requiring the performance of divers acts or 
things, the second requiring the performance of one 
of several things, and the third requiring the per¬ 
formance of one specified thing only; dependent, in¬ 
dependent, or mutual conditions, the first when the 
performance of one is not obligatory until the ac¬ 
tual performance of the other, the second when each 
of the two conditions must be performed without 
reference to the other, and the third when neither 
party need perform his condition unless the other 
is ready and willing to perform his; lawful or un¬ 
lawful conditions, the former when their character 
is not in violation of any rule, principle, or policy 
of law, the latter when they are such as the law 
will not allow to be made; and possible or impos¬ 
sible conditions, the former when they admit of 
performance in the ordinary course of events, the 
latter when it is Contrary to the course* of nature 
or human limitations that they should ever be per¬ 
formed. 

Specifically in the law of contracts, conditions 
may be precedent or subs(*(iuent, impossible or re¬ 
pugnant, concurrent, and dependent or independ¬ 
ent, see the C.J.R. title Contracts §§ 337, 341, 344, 
also 12 C.J. p 403 note 50 and p 410 note 42, also 
13 C.J. p 5(57 notes 93, 94 and 5-p 5(58 note 10; 
in the law of conv(*yancing, they may be precedent 
or subsequent see the C.J.S. title Deeds § 141, also 
18 C.J. p .354 note 81, and also 12 C.J. p 403 note 
.50; and in treating of estates upon condition, these 
may be classified as estates upon conditions preced¬ 
ent or subsequent, estates upon condition implied or 
condition in law, and estates upon condition ex¬ 
pressed, otherwise called conditions in de(»d or in 
fact, and consisting of estates by clegit, by statute 
merchant, or statute staple, and estates in gage, in 
pledge, or in vadio see the C.J.S. title Estates § 20, 
also 21 C.J. p 929 note 48-p 930 note 69, and 12 C.J. 
p 406 notes 9, 10, and in the law of estates, estates 
upon condition are divided into estates upon con¬ 
dition expressed otherwise called conditions in deed, 
and conditions in fact, and divided into estates in 
vadio, in gage, in pledge, by statute merchant or 
statute staple, and by elegit, estates upon condi- 


168 Cal. 668, 673, Ann.Cas.l914A 
162. 

S.C.—White V. Harby, 179 S.E. 671, 
672, 176 S.C. 86. 

6 a Cal.—In re Russell, 126 P. 876, 
163 Cal. 668, 673. Ann.Cas.l914A 
162. 

61. Tex.—Fenn v. Gulf, etc., R. Co., 
13 S.W. 273, 76 Tex. 380. 


62. Miss.—Yazoo, etc., R. Co. v. 
Scott, 67 So. 491, 108 Miss. 871, 
890, L.R.A.1915E 239. 

53. La.—Barber Asphalt Pav. Co. v. 
St. Louis Cypress Co., 46 So. 193, 
197, 121 La. 162, 164, quoting and 
translating Dalloz Code Annot6 
Nouveau Code Civ. Ill p 2 No. 27. 

54. Ill.—Star Brewery Co. v. Pri- 
maa, 46 N.E. 146, 162 Ill. 662, 667. 
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55. Black L.D. 

5a Black L.D. 

57. Ill.—Star Brewery Co. v. Pri- 
mas, 46 N.E. 145. 147, 163 111. 662. 
N.Y.—Selden v. Pringle, 17 Barb. 
458. 466. 

S.C.—Moore v. Sanders, 16 S.C. 440, 
442, 40 Am.S.R. 703. 

Tenn.—Fowlkes v. Wagoner, Ch., 46 
S.W. 686, 661. 
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tion implied or one in law, estates upon condition 
precedent and estates upon condition subsequent 
see the C.J.S. title Estates § 20, also 21 G.J. p 929 
note 48-p 930 note 69, and 12 C.J. p 406 notes 9,10. 

In the civil law. As stated in 12 Corpus Juris 
p 404, there are various kinds of conditions, classi¬ 
fied according to their intrinsic nature. Thus, a con¬ 
dition may be possible or impossible. The latter 
may be such by nature or by repugnance to moral¬ 
ity or law. Possible conditions may again include 
•casual, whose performance depends on chance and 
not on human judg^nent; potestative, where per¬ 
formance depends on the will of the person inter¬ 
ested; and mixed, when performance depends part¬ 
ly on the person and partly on chance. A condi¬ 
tion is suspensive (corresponding to the condition 
precedent of Anglo-American law) when its occur¬ 
rence is necessary to initiate an obligation or juris¬ 
tic act; when the latter is terminated by its occur¬ 
rence it is called resolutive (resolutoire) and cor¬ 
responds to the condition subsequent of Anglo- 
American law.5® As in the latter, also, according 
to Escriche, a condition may be express, or implied 
(tacit), although the latter, as well as impossible 
and necessary conditions, have been declared "not 
conditions in the true sense of the word;” and the 
same authority says that the Spanish law also rec¬ 
ognizes the "condicion convenible,” which conforms 
to, and harmonizes with, the agreement; as opposed 
to "condicion desconvenible” which violates the spir¬ 
it or purpose if not the letter of the agreement. 
The effect of the various conditions above mention¬ 
ed is governed by specific provisions of the codes of 
the various civil law countries, see 12 C.J. pp 404, 
405. 

-Specific Applications. In particular connec¬ 
tions the term "condition” has been defined or con¬ 
strued; as affecting the master’s statutory liability 
to his employee see the G.J.S. title Master and Serv¬ 
ant § 173, also 12 G.J. p 399 note 86 [c], in bonds 
see Bonds § 11, in charters and franchises of elec¬ 
tric companies see the G.J.S. title Electricity § 14, 
also 20 G.J. p 313 note 34-p 314 note 37, in congres¬ 


sional grants of public lands in aid of railroads see 
the G.J.S. title Public Lands § 161, also 50 G.J. p 
1047 note 46-p 1052 note 5, and 12 G.J. p 401 note 
17 [c], in contracts generally see the G.J.S. title 
Gontracts § 337, also 12 G.J. p 400 note 97, in con¬ 
veyances or deeds see the G.J.S. title Deeds § 141, 
also 18 G.J. p 352 note 66, and 12 G.J. p 400 notes 
7-9, 12, in customs appraisals see the C.J.S. title 
Customs Duties § 110, also 17 C.J. p 616 note 6 
[a], in gifts and grants to religious societies see the 
C.J.S. title Religious Societies § 57, also 54 C.J. p 
55 notes 25-36, in leases see the C.J.S. title Land¬ 
lord and Tenant § 243, also 35 C.J. p 1189 notes 39- 
43, with relation to estates see the C.J.S. title Es¬ 
tates § 20, also 21 C.J. p 928 notes 45-47, and 12 C.J. 
p 400 notes 3, 5, 6, 10, 11, and in a will s(*e the C.J. 
S. title Wills § 974, also 12 C.J. p 400 note 98. 

When relating to legal rights, the plural “con¬ 
ditions” is a technical word of well-defined meaii- 
ing.®9 In spite of the fact that nearly all, if not 
all, states have statutory definiti(ms of "conditions,” 
as the term is applied to provisions of various in¬ 
struments, courts continue to strive to illuminate 
the meaning with definitions of their own.®® It is 
defined and construed as used in particular cf)n- 
nections; as used in contracts generally see the 
G.J.R. title Contracts § 337, also 12 C.J. p 401 note 
22, in mechanics’ lien statutes see the C.J.S. title 
Mechanics’ Liens § 163, also 40 C.J. p 232 note 59- 
p 234 note 84, and in j)atent assignments see the C. 
J.S. title Patents § 235, also 48 C.J. p 257 notes 
78-84. When applied to a statute or ordinance giv¬ 
ing a charter or franchise, it signifies the boundary, 
limit, or extent of the grant.®i 

-Other Terms Compared and Distinguished. 

Equivalent to, or synonymous with: “Considera¬ 
tion” [in a devise] see the C.J.S. title Wills § 975, 
also 12 C.J. p 401 note 25, "regulation,”®^ “restric¬ 
tion” [in conveyances] see the C.J.S. title Deeds 
§ 141, also 12 C.J. p 402 notes 39, 40, "trust,”®® 
and "warranty” [in the law of insurance] see the 
C.J.S. title Insurance § 473, also 32 C.J. p 1275 
notes 74-76, and 12 C.J. p 403 note 45; also the 


B8L La.—Moss v. Smoker, 2 La.Ann. 
989, 991. 

60 C.J. p 1193 note 68. 

Zn novlalaaa 

The suspensive condition, under 
the Louisiana code, is the equivalent 
of the condition precedent at com¬ 
mon law. 

U.S.—New Orleans v. Texas & P. R. 
Co.. La., 18 S.Ct. 876, 888. 171 U.S. 
812, 43 L.£d. 178. 


La.—State ex rel. Fitzpatrick v. 
Grace, 176 So. 656, 663, 187 La. 
1028. 

See also the C.J.S. title Contracts I 
340, and IS C.J. p 667 notes 90, 91. 

59. Mich,—^Detroit v. Detroit United 
R., 139 N.W. 66, 69, 173 Mich. 314. 

00. Mont.—^Atlantic Pacific Oil Co. 
of Montana v. Gas Development 
Co., 69 P.2d 750, 766, 106 Mont. 1. 
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01. Mich.—Detroit v. Detroit United 
R., 139 N.W. 66. 173 Mich. 814, 322. 
00. Bomstlmss equivalMit 

The word “condition” has been 
construed as being used in the sense 
of “regulation.”—Pittsburgh's App., 
7 A. 778. 116 Pa. 4, 23. 

03. Dspsadiag upon oontsst 

“Condition” and “trust” may be 
synonymous, depending upon the 
context in which used.—Neely v. 
Hoskins, 24 A. 882, 84 Me. 386, 891. 
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plural ‘^conditions” may sometimes be synonymous 
with “charges” 14 C.J.S. p 404 note 68, “in the same 
manner,” or “provisions,”64 and “terms.”65 

Distinguished from: “Cause” see 14 C.J.S. p 42 
note 4, “conditional limitation” see the C.J.S. title 
Estates § 20, also 21 C.J. p 930 note 80-p 931 note 
85, and 12 C.J. p 401 note 27. “Covenant” see the 
C.J.S. titles Covenants § 38, also 15 C.J. p 1217 
note 96, and 12 C.J. p 401 note 29-p 402 note 31, 
Deeds § 141, also 38 C.J. p 352 mote 68, and 12 C.J. 
p 401 note 28, p 402 note 32, and Landlord and Ten¬ 
ant § 242, also 35 C.J. p 1389 notes 34-37, “de¬ 
feasance” see the C.J.S. title Deeds § 141, also 12 
C.J. p 401 note 24, and 18 C.J. p 457 note 92 [a] 
(1), “obligation,”66 “proximate cause of in jury,”67 
“r(;gulation,”68 “reservation” [in conveyances] see 
the C.J.S. title Deeds § 141, also 12 C.J. p 359 notes 
25-29, “terms and obligations,”®^ and “warranty.”70 

-^In Phrases. 

Condition inherent. A condition inherent is one 
aniK'xed to the rent reserved out of the land where¬ 


of the estate is made; or rather to the estate in 
the land, in respect of rent, etc.^^ 

Condition precedent. In general, one which is to 
be performed before some right dependent thereon 
accrues or some act dependent thereon is perform*' 
ed;'^2 one which must be performed before the in¬ 
terest affected by it can vest;73 a fact which must 
exist before a duty of immediate performance of a 
promise arises ;74 and a condition which involves 
anything in the nature of consideration is, in gen¬ 
eral, a condition precedent, and so usually where the 
condition is in the nature of a consideration for the 
concession, its performance will be regarded as in¬ 
tended to precede the vesting of any right, and so 
a condition precedent.*^® A condition precedent im¬ 
plies an existing fact, or state of facts, which must 
be so changed as to bring it into a condition de- 
sired.76 

There are no technical words to distinguish a 
condition precedent from a condition subsequent, 
and the same words may create either, according to 
the intent of the person who creates it.77 The true 


64L Xa a popular soiiJio, ‘‘conditions*' 
may mean '‘provisions" or "in the 
same manner."—In re Keene, 70 A. 
706, 221 Pa. 201, 212. 
es. Often used STaoiiyiiiouBly 

‘‘Tonris’’ and "conditions" are of¬ 
ten used synonymously when relat¬ 
ing: to legal rights. 

Ill.—People V. J. O. Beokrnan & Co., 
17» N.E. 435, 437. 347 Ill. 92. 
Mieh.—Detroit v. Detroit United R., 
139 N.W. 56, 173 Mich. 314, 322. 
With reference to granting new trial 
upon spe<-lfled terms and condi¬ 
tions see the C.J.S. title New Trial 
{i§ 207, 208, also 12 C.J. p 402 note 
41 La] (1), (2). 

66 . Ga.—Self v. Billings, 77 S.E. 
562, 139 Ga. 400, 405. 

Ooudltlon as oreatiag obligation 
While "obligation” and "condition” 
are not synonymous terms, it has 
been held that the effect of a valid 
condition is to impose upon the par¬ 
ty to whom it applies the obligation 
to comply therewith.—Security Acc., 
etc.. Assoc. V. Lee, 66 N.E. 746, 3 60 
Ind. 249, 250. 

67. N.J.—Griffee v. Delaware River 
Perry Co., 102 A. 694, 696, 91 N.J. 
Law 280. 

68. Distinct from “regulations'’ 

The word may be used as mean¬ 
ing something distinct from "regula¬ 
tions," in which sense it implies a 
broader meaning than mere regula¬ 
tion of the manner of use.—In re 
Russell. 126 P. 875, 876, 163 Cal. 668, 
Ann.CaB.1914A 152. 

69. “Terms and obligations" held 
not STnonymons with "conditions."— 


Berger v. Urban Motion Picture In¬ 
dustries, 201 N.Y.S. 489, 492, 206 
App.Dlv. 379. 

70. Sometimes distinguished 

"It is first contended . . . that 
warranties are not conditions. 
There is sometimes a distinction sig¬ 
nified by the use of one or the other 
of those terms, for a warranty is 
often a merely collateral contract." 
—Dimick V. Metropolitan L. Ins. Co., 
61 A. 692, 694, 67 N.J.Law 367. 

Sec also the C.J.S. title Insurance 
S 473. and 32 C.J. p 1275 notes 74- 
76. and 12 C.J. p 403 note 45. 

In the law of sales there is an ap¬ 
parently irreconcilable conflict of 
authority as to the distinction be¬ 
tween "warranties” and "condi¬ 
tions" see the C.J.S. title Sales 5 
304, also 12 C.J. p 403 note 46. 

71. Black L.D. 

76. U.S.—U. S. V. Fourth Nat. Bank 

in Wichita. C.C.A.Kan., 83 F.2d 
85. 90, 107 A.L.R. 793, Quoting 

Corpus Juris. 

Tex.—Burns v. American Nat. Ins. 
Co., Com.App., 280 S.W. 762, 766— 
Bowers v. Bowers, Civ.App., 99 S. 
W.2d 334, 387. 

12 C.J. p 407 note 18. 

73. U.S.—U. S. V. Fourth Nat. Bank 

In Wichita, C.C.A.Kan., 83 F.2d 
85. 90. 107 A.L.H. 793. Quoting 

Corpus Juris. 

Cal.—Bakersfield Improvement Co. v. 
Bakersfield Theater Co., 181 P. 861, 
862, 40 Cal.App. 703. 

Ill.—Goff V. Pensenhafer, 60 N.E. 
110, 190 Ill. 200, 207. 

74. Tex.—Bowers v. Bowers, Civ. 
App., 99 S.W.2d 334, 337. 
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Wyo.—Rosenblum v. Sun Life Assur. 
Co. of Canada. 65 P.2d 399, 401. 51 
Wyo. 196, 109 A.L.R. 911. 

75. U.S.—U. S. V. Fourth Nat. Bank 
In Wichita. C.C.A.Kan., 83 P.2d 85, 
90, 107 A.L.R. 793, quoting Corpuu 
Juris. 

Mich.—Markham v. Hufford, 82 N.W, 
222, 123 Mich. 505, 608, 81 Am.S.R, 
222. 48 L.H.A. 580. 

Mo.—Globe American Corporation v. 
Miller Hatcheries, App., 110 S.W- 
2d 393, 396, quoting Corpus Juris* 
Wis.—Merrill v. Wisconsin Female 
College, 43 N.W. 104, 74 Wis. 416^ 
417. 

Another tost 

"Where, from a consideration of 
the whole instrument, it is clear that 
the one party relied upon his rem¬ 
edy and not upon the performance of 
the conditions by the other, such 
performance is not a condition prece¬ 
dent. But if the Intention was to 
rely upon the performance of the 
promise and not on the remedy, the 
performance is a condition prece¬ 
dent."—Rosenthal Paper Co. v. Na¬ 
tional Folding Box &, Paper Co., 162 
N.Y.S. 814, 817, 176 App.Div, 606. 

76. U.S.—U. S. V. Fourth Nat. Bank 
in Wichita, C.C.A.Kan., 83 F.2d 86,. 
90, 107 A.L.R. 793, quoting Corpnu 
Juris. 

Mo.—Globe American Corporation v- 
Miller Hatcheries, App., 110 S.W- 
2d 393,’ 396, quoting Corpus Juris* 
N.Y.—Spencer v. See, 5 Redf.Surr* 
442, 448. 

77. Ark.—Sheppard v. Thomas, 66 
Ark. 617, 628. 

12 C.J. p 408 notes 28, 29. 
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test is that of the intention of the parties to the in¬ 
strument, or of the party or parties creating the 
condition, as gathered from' the context of the in¬ 
strument, read in those lights which are properly 
employed in the construction of "writings and 
for specific applications of this test see such C.J.S. 
titles as Contracts § 338, also 13 C.J. p 565 notes 
81-83, Deeds § 141, also 18 C.J. p 354 notes 84-86, 
Estates § 20, also 12 C.J. p 408 note 28-p 409 note 
37, and Wills § 995, also 69 C.J. p 675 notes 65-76. 
It has been said that a ‘‘condition precedent” dif¬ 
fers from a “warranty” with relation to sales of 
personalty see the C.J.S. title Sales § 304, also 12 
C.J. p 410 notes 39, 40, but it seems that, in insur¬ 
ance law, the terms are sometimes given the same 
meaning, and sometimes distinguished, see the C.J.S. 
title Insurance § 473, also 32 C.J. p 1275 note 78- 
p 1276 note 82. 

For specific application, construction, or definition 
of the phrase sec, inter alia, such C.J.S. titles as 
Actions §§ 25-27, Bills and Notes § 79, Contracts § 
338, also 13 C.J. p 564 note 71-p 565 note 80, Deeds 
§ 141, also 18 C.J. p 354 notes 87-89, Escrows § 4, 
also 21 C.J. p 867 note 33-p 870 note 66, Estates § 
20, also 21 C.J. p 929 notes 60-62, and 12 C.J. p 
407 note 20-p 408 note 21, and Wills § 995, also 69 
C.J. p 675 note 63. 

Condition subsequent. A condition where an es¬ 
tate or interest is so given as to vest immediately, 
subject only to be divested by some subsequent act 
or event a direct condition annexed to an estate 
or interest created by a previous clause or instru¬ 
ment, and upon the fulfillment or upon the breach 
of which, according to the form of the condition, 
such estate or intcre.st is to be prematurely defeated 
or determined;®® one by which an interest already 
vested may be divested, or a contingent interest de¬ 
feated before it has vested.®^ “Condition subse¬ 


quent” is distinguishable from “conditional limita¬ 
tion” see the C.J.S. title Estates § 20, also 21 C.J. 
p 930 note 80-p 931 note 85, “condition precedent” 
see supra notes 77, 78, “covenant” see the C.J.S. ti¬ 
tles Covenants § 18, also 15 C.J. p 1218 notes 1-4, 
and 12 C.J. p 411 notes 53-55, and Deeds § 141, also 
18 C.J. p 359 notes 21-24, and from “remainder” see 
the C.J.S. title Estates § 68, also 12 C.J. p 411 
note 52. 

For construction or discussion of the phrase in 
particular connections, see such C.J.S. titles as Con¬ 
tracts § 339, also 13 C.J. p 566 note 84-p 567 note 
89, and 12 C.J. p 411 note 51, Deeds § 141, also 18 
C.J. p 355 note 91-p 357 note 12, Estates § 20, also 
21 C.J. p 930 notes 63-69, and 12 C.J. p 410 note 
45-p 411 note 48, and Wills § 995, also 69 C.J. p 
675 note 64, p 676 notes 83-91. 

Potestative condition. In the civil law, a condi¬ 
tion which makes the execution of an agreement de¬ 
pend on an event which is in the power of one or 
the other of the parties to bring about or to hin- 
der.®2 

Testamentary conditions. Under the civil law 
theory, these are conditions imposed on heirs and 
legatees, and, in the absence of contrary provisions, 
they are governed by the civil law rules applicable* 
to conditional obligations, see the various code pro¬ 
visions and also 12 C.J. p 405. 

Other phrases: “Conditions and obligations,”®® 
“conditions and restrictions” see the C.J.S. title 
Street Railroads § 32, also 12 C.J. p 400 note 13 
[a], “conditions in terrorem” see the C.J.S. title 
Wills § 992, also 69 C.J. p 672 notes 6-14, “condi¬ 
tions of sale” see Auctions and Auctioneers § 7 b, 
also 12 C.J. p 410 note 43, “conditions of the law,”®^ 
“subject to conditions beyond our control,”85 “sub- 


TB. Ky.—Carroll v. Carroll’s Ex*r, 
68 S.W.2d 670, 672, 248 Ky. 386. 
Okl.—In re Assessment of Alleged 
Omitted Property of Kennedy for 
Taxation in Osage County for 1917, 
68 F.2d 134, 136, 177 Okl. 74, cit¬ 
ing Oorpna Juris. 

12 C.J. p 408 note 31-p 409 note 35. 
Mattsrs oonsidersd 

(1) Whether they be precedent or 
subsequent is a question purely of 
intent; and the intention must be 
determined by considering not only 
the words of the particular clause, 
but also the language of the whole 
contract as well as the nature of the 
act required, and the subject matter 
to which it relates.—Atlantic Pacific 
Oil Co. of Montana v. Gas Develop¬ 
ment Co., Mont., 69 F.2d 760, 754, 106 


Mont. 1, quoting Corpus Jdris —12 
C.J. p 409 note 35 [a]. 

(2) This Corpus Juris statement is 
explained to mean that conditions 
have no special pecularities or char¬ 
acteristics; no unchangeable appli¬ 
cation or meaning that will Justify 
a court in construing a clause in a 
contract as a condition precedent, 
except where the contract as a whole 
clearly and expressly shows such to 
be the Intention of the parties.— 
Atlantic Pacific Oil Co. of Montana 
V. Gas Development Co., supra. 

79. Cal. — Newlove v. Mercantile 
Trust Co., 106 P. 971, 166 Cal. 667, 
661. 

80. 111.—Richards v. Richards, 186 
N.E. 417, 418, 303 111. 306. 
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Bsqulrss ooutinnous aotiou 

“As a general rule, a condition 
subsequent is created where a con¬ 
dition is annexed to the present gift 
requiring continuous action.”—In re 
Baechler’s Will, 202 N.Y.S. 486, 493, 
121 Misc. 691. 

81. Ill.—Goff V. Pensenhafer, 60 N. 

K 110, 190 111. 200, 207. 

88 . La.—Saunders v. Busch-Everett 
Co., 71 So. 163, 166, 138 La. 1049. 

49 C.J. P 1239 note 60. 

83. Mass.—Raytheon Mfg. Co. v. 
Radio Corporation of America, 190 
N.E. 1. 7, 286 Mass. 84. 

84. Mo.—State ex rel. Buckley v. 
Thompson. 19 S.W.2d 714, 718, 328 
Mo. 248. 

85. Conn.—Riverside Coal Co. v. El- 
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CONDITION—CONDITIONAL 


ject to the provisions and conditions hereinafter 
contained,”*® and “under proper conditions” see the 
C.J.S. title Judicial Sales § 71, also 65 C.J. p 1205 
note 67. 

As Quality, Situation, or Status 

In this sense, “condition” is defined in gfcneral as 
meaninf' mode, or state of being; state or situa¬ 
tion with regard to external circumstances; also at¬ 
tribute, essential quality, or property ;*7 also cir¬ 
cumstance, existing state or case, and plight.** 

When used with reference to the status of por- 
sons, its legitimate and natural meaning is that of 
“social standing” rather than “wealth;”** and so 
both at common law as well as in the civil law, it is 
the rank, situation, or degree of a particular person 
in some one of the different orders of society.*® 

Condition in life. The phrase “condition in life” 
is susceptible of divergent views by different per¬ 
sons, and different understandings of meaning;*^ 
and has been defined as meaning social standing.*^ 
The terms, “condition in life” and “situation in life” 
are synonymic and may be used interchangeably.** 

Other phrases: “Condition and circumstances” 
sec Circumstance 14 C.J.S. p 1124 note 95, “condi¬ 
tion of peonage” see the C.J.S. title Peonage § 1, 
also 48 C.J. p 802 note 4, and “good condition.”*^ 

CONDITIONAL. Depend(»nt upon or granted sub¬ 
ject to a condition.** It has been distinguished 
from “absolute” sec Ab.solute 1 C.J.S. p 374 note 
51. 

Conditional creditor. In the civil law, a creditor 
having a future right of action, or having a right of 
action in expectancy.*® 

Conditional disposition. One which depends upon 


the occurrence of some uncertain event, by which 
it is either to take effect or be defeated.*^ 

Conditional obligation. An obligation which is 
made to depend upon an uncertain event.** 

Conditional stipulation. A civil law term mean¬ 
ing a stipulation to do a thing upon condition, as 
the happening of any event.** 

Conditional variance. A phrase used in zoning 
parlance to indicate that a parcel in an established 
zone has been excepted or exempted from its re¬ 
strictions and released to other uses, and held syn¬ 
onymous with “special permit for business develop¬ 
ment” and “spot zone.”^ 

Other phrases: “Conditional acceptance,”* “con¬ 
ditional appearance” see the C.J.S. title Appear¬ 
ances § 1 c (3), “conditional application,”* “condi¬ 
tional bequest” see the C.J.S. title Wills § 1125, also 
69 C.J. p 917 note 2, and 12 C.J. p 406 note 79, 
“conditional bond” in general see Bonds § 1, and 
in execution sale see the C.J.S. title Executions § 
213, also 23 C.J. p 646 note 1, “conditional claim” 
see Claim 14 C.J.S. p 1188 note 58 and as distin¬ 
guished from “contingent claim” sec 14 C.J.S. p 1186 
note 1, “conditional commutation [of punishment or 
sentence]” see the C.J.S. title Pardons § 15, also 46 
(^J. p 1199 note 90-p 1200 note 97, “conditional con¬ 
tract” see the C.J.S. title Contracts § 10, also 13 C.J. 
p 247 note 2, “conditional delivery,”^ “conditional 
devise” see the C.J.S. title Wills § 1125, also 12 C.J. 
p 406 note 86, “conditional fee” see the C.J.S. title 
Estates § 11, also 21 C.J. p 924 note 85-p 926 note 
11, “conditional gift” [by will] see the C.J.S. title 
Wills § 974, also 69 C\J. p 657 note 3, “conditional 
guaranty” see the C.J.S. title Guaranty § 7, also 28 
C.J. p 896 notes 6-10, “conditional indorsement” of 


man Coal Co., 159 A. 280. 281, 114 
Conn. 492. 

sa Tex.—City of Terrell v. Terrell 
Electric Light Co., Civ.App., 187 S. 
W. 966. 967. 

87. Ariz. — Consolidated Arizona 
Smelting Co. v. Egich, 199 P. 132, 
134. 22 Ariz. 543. 

Tex.—Great Eastern Casualty Co. v. 

Smith. Civ.App.. 174 S.^^^ 687, 688. 
W.Va.—Clark v. Commercial Casual¬ 
ty Ins. Co., 148 S.E. 319, 320, 107 
W.Va. 380. 

12 C.J. p 399 notes 85, 86, 87, 91, 92. 

88 . Pa.—County l»rison Inspection, 
3 Pa.Dist. & Co. 16, 17. 

89. Wis.-—Buckstaff v. Hicks, 68 N. 
W. 403, 405, 94 Wis. 34, 59 Am. 
S.R. 863. 

9a Black L.D. 

91. Ind. — Vandalia Coal Co. v. 


Ycmm, 92 N.E. 49, 175 Ind. 62^. 
541. 

92. Iowa.—Thill v. Pohlman, 41 N. 
W. 385, 76 Iowa 638. 610. 

93. Mo.—Ros.s V. Kansas City, 48 
Mo.App. 440, 447. 

94. Ky.—Southern R. Co. v. Thom¬ 
as, 90 S.W. 1013, 1044, 28 Ky.L 
951. 

28 C.J. p 719 note 89. 

95. Black L.D. 

96. Black L.D. 

97. Okl.—Rogers v. Hosier, 245 P. 
36, 38, 121 Okl. 213. 

98. La.—Moss v. Smoker, 2 La.Ann. 
989, 991. 

Similar statement 

“An obligation is conditional, when 
the rights or duties of any party 
thereto depend upon the occurrence 
of an uncertain event.”—Porter v. 
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Plymouth Gold Mining Co., 74 P. 938, 
29 Mont. 347, 360, 101 Am.S.R. 569. 

99. Black L.D. 

1. Cal.—Bonelli v. Conrad, 37 P.2d 
137, 140, 1 Oal.App.2d 660. 

8. Fla.—Bank of Blountstown v. 

Cross, 181 So. 390, 393. 

Idaho.—Hoskins v. Michener, 197 P. 
724. 33 Idaho 681. 

Mo.- Ensign v. Clark Bros. Cutlery 
Co., 193 S.W. 961, 962, 195 Mo.App. 
684—Stotesburg v. Massengale, 13 
Mo.App. 221, 226. 

a N.Y.—In re Marshall’s Estate, 6 
N.Y.S.2d 244, 246, 168 Misc. 39. 

4. La.—Phillips v. Gillaspie, 171 So. 

567, 568. 186 La. 45. 

As applied to particular Instruments 
or subjects see the specifle titles 
I as indicated by the Descriptive- 
Word Index. 



CONDITIONAL-^CONDONATIOlf 


16 C.J.S. 


negotiable instrument see Bills and Notes § 214 a, 
^‘conditional judgment” see C.J.S. title Judgments § 
73, also 33 C.J. p 1396 note 65-p 1197 note 70, and 
12 C.J. p 406 note 90, “conditional legacy” see the 
C.J.S. title Wills § 994, also 69 C.J. p 657 note 4, 
“conditional limitation” see the C.J.S. title Estates 
§ 20, also 21 CI.J. p 931 notes 86-90, “conditional or 
contingent agreement,”^ “conditional or contingent 
will” see the C.J.S. title Wills § 152, also 68 C.J. 
p 630 note 64r-p 632 note 81, “conditional order,”* 
“conditional pardon” see the C.J.S. title Pardons § 
1, also 46 C.J. p 1182 note 9, “conditional payment” 
sec the C.J.S. title Payment § 9, also 48 C.J. p 595 
notes 43, 51, “conditional privilege” sec the C.J.S. 
title Libel and Slander § 87, also 36 C.J. p 1238 
note 86, “conditional sale [or sales}” see the C.J.S. 
title Sales § 553, also 55 C.J. p 1192 note 2-p 1193 
note 16, “conditional sales contract,”7 “conditional 
signing” [of suretyship contract] see the C.J.S. title 
Principal and Surety § 52, also 50 C.J. p 34 note 
2-p 41 note 27, “conditional subscription to corpo¬ 
rate stock” see the C.J.S. title Corporations § 315, 
also 14 C.J. p 556 note 20, “conditional tender” see 
the C.J.S. title Tender § 32, also 62 C.J. p 675 note 
17-p 678 note 56, “conditional verdict” see the C.J.S. 
titles Trial § 485, also 64 C.J. p 1055 notes 98, 99, 
and Ejectment § 109 also 19 C.J. p 1206 note 34; 
also using the adverbial form, “conditionally neces¬ 
sary parties,”* and “conditionally privileged” sec 
the C.J.S. title Libel and Slander § 87, also 36 C.J. 
p 1238 note 86. 

CONDITIONED. With reference to damaged arti¬ 
cles received in shipment, the term means the sepa¬ 
ration of damaged and sound articles preparatory to 
reshipment.® 

CONDITIO NEMINEM JUVABIT NISI QUI 
PARS rUEEIT AUT PRIVUS.io 


OONDinONEM TSBTIUM TUNC INSPIOERE 
DEBEMU8 CUM 8IGNAREM, NON MORTIS 
TEMPORE.ll 

CONDITIONES PRJECEDENTAB AD NORMAM 
LEGIS SEVERE EXIOENDA; ALITER DE 
SUBSEQUENTIBUS UBI .SQUITATI UOET 
DAMNUM REI INFECTJE PENSARE.12 

CONDITIONES QUJEUBET ODIOSAI; MAX- 
IME AUTEM CONTRA MATRIMONIUM ET 
COMMEBCIUM.I8 

CONDITIO PRXICEDENS ADIMPLERI DEBET 
PRIUS QUAM 8EQUATUR EFFECTUS.i* 

OONDOMINIA. In the civil law, eoownerships or 
limited ownerships, such as emphyteusis, super¬ 
ficies, pignus, hypotheca, ususfructus, usus, and 
habitatio. These were more than mere jura in re 
aliena, being portion of the dominium itself, al¬ 
though they are commonly distinguished from the 
dominium strictly so called. 1 * 

CONDONACldN. In Spanish law, condonation in 
general.l* Specifically, the remission of a debt, ei¬ 
ther expressly or tacitly.i^ 

CONDONATION. The word used with reference to 
the violation of any duty or obligation, has been de¬ 
fined as meaning a forgiveness and pardon after full 
knowledge of past wrong, fault, or deficiency on 
condition, express or implied, that the same will not 
be repeated;!* pardon or forgiveness of a past 
wrong, fault, or deficiency which has occasioned a 
breach of some duty or obligation;!® conditional 
forgiveness ;20 the pardon of an offense, the vol¬ 
untary overlooking or forgiveness of an offense by 
treating the offender as if it had not been comniit- 


5 . Tex.—Farmers* State Dank v. 
Mlncher, Civ.App., 267 S.W. 996, 
1001. 

6. N.C.—^Haaedorn v. Ha«:edom. 186 
S.K. 768, 769, 210 N.C. 164. 

7. U.S.—In re Wagner, C.C.A.Mlch., 
96 F.2d 896, 897. 

Ariz.—^Holdren v. Peterson, 82 P.2d 
1096, 1098. 

Neb.—^Kimball v. Cooper, 279 N.W. 
194, 198. 

Pa.—Decker v. Williams, 196 A. 910, 
912, 130 Pa.Super. 100. 

Wis.—Farmers & Merchants State 
Bank of Wisconsin Dells v. Schu- 
lenberg, 276 N.W. 333, 336, 226 
Wis. 278. 

8 . U.S.—Commercial Casualty Ins. 
Co. v. Lawhead. C.C.A.W.Va., 62 F. 
2d 928, 982—Halpin v. Savannah 
River Electric Co., C.C.A.S.C., 41 P. 
2d 329, 330. 


9. Tex.—Bates v. Alvis, Clv.App., 33 
S.W.2d 814, 816. 

10. A maxim meaning *‘An agree¬ 
ment shall avail no one unless he 
shall have been a party or privy to 
it.”—^Morgan Leg. Max. 

11. A maxim meaning *'The condi¬ 
tion of witnesses when they sign, 
and not when they die, is to bo con¬ 
sidered.”—Morgan Leg. Max. 

12. A maxim meaning ''Preceding 
agreements must be rigorously ex¬ 
acted according to the rules of law; 
but it is otherwise concerning sub¬ 
sequent agreements, where equity is 
allowed to make up for the loss in¬ 
curred by the failure."—Morgan Leg. 
Max. 

13. A maxim meaning **Any condi¬ 
tions are odious, but especially those 
which are against [in restraint ofj 
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marriage and commerce.** — Black 
L.D. 

14. A maxim meaning "A condition 
precedent must be fulfilled before 
the effect can follow.”—Black L.D. 
16. Black L.D. 

16. Escriche Diccionario. 

17. Black L.D. 

1& Mo.—^Weber v. Weber, 189 S.W. 
677, 678, 196 Mo.App. 126. 

19. U.S.—Leatherbcrry v. Odell, C. 
C.N.C., 7 F. 641, 648. 

90. 111.—Doose V. Doose, 198 Ill. 
App. 387, 392. 

N.Y.—Ryan v. Ryan, 229 N.Y.S. 611, 
516. 132 Misc. 339. 

N.C.—Blakely v. Blakely, 119 S.E. 

486. 486, 186 N.C. 351. 

R.I.—Mason v. Mason, 124 A. 730. 
46 R.I. 43. 
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CONFEDERACY—CONFESS 


OONFEDEBAOT. Where two or more combine to¬ 
gether to do any damage or injury to another, or 
to do any unlawful act, a confederacy is said to ex¬ 
ist,the word implying more than mere sympathy 
between them.^* 

As used in equity pleading see the C.J.S. title 
Equity § 211, also 21 C.J. p 386 notes 18-23, and 
in international law see the C.J.S. title Interna¬ 
tional Law § 4, also 33 C.J. p 392 note 60, and 12 
C.J. p 415 note 3. 

OONFEDEBATE. 

As a Noun 

The plural ‘‘confederates,” in a particular connec¬ 
tion, may be taken to mean those indicted with the 

defendant.^ 3 

As a Verb 

To band together, join in a mutual contract or 
covenant, or unite in a Icaguc.^^ 

As an Adjective 

The adjective “confederate” is defined by the 
Standard Dictionary as meaning associated in a 
league, compact, or confederacy, allied by com¬ 
pact or agreement; also of or pertaining to the 
Confederate States of America. 

Confederate money. An obligation or a promise 
of the Confederate States to pay a certain number 
of dollars, therein mentioned, to bearer in a speci¬ 
fied time after a treaty of peace between the Con¬ 
federate States and the United States; but it did 
not purimrt to be of any value unless the rebellion 
should prove to be a success.^® Depending upon 
particular circumstances, “Confederate money” has 
been held to be included^® or not included by the 
term “money.” As medium of payment see the C.J. 
S. title Payment § 19, also 48 C.J. p 602 note 62-p 
605 note 89. 

Confederate soldiers, sailors, and marines. Those 
who fought for the establishment of the so-called 


confederacy; and distinguished from “Union sol¬ 
diers, sailors and marines.”^® 

Confederate States of America. Defined by Web¬ 
ster as the eleven states that seceded from the Unit¬ 
ed States and formed a de facto government under 
that title in 1861. As to effect of secession and 
status of the confederate government see the C.J.S. 
title States § 13, also 59 C.J. p 40 note 14-p 45 
note 45. 

CONFEDERATION. A league or compact for mu¬ 
tual support, particularly of princes, nations, or 
states.^® 

In International law see the C.J.S. title Interna¬ 
tional Law § 4, also 33 C.J. p 392 note 50. 

Phrase: “Articles of Confederation” see Article 
6 C.J.S. p 776 note 19. 

CONFER. Defined by Webster as meaning to be¬ 
stow, to consult; and as synonymous with “be¬ 
stow” see Bestow 10 C.J.S. p 348 note 71. 

Phrases: “Confer a title of nobility;”20 and also* 
“voting rights . , . conferred.”^! 

CONFERENCE. A meeting of several persons for 
deliberation, for the interchange of opinion, or fox 
the removal of differences or disputes.22 

In international transactions see the C.J.S. title 
International Ijaw § 16, also 33 C.J. p 414 note 39; 
and in the practice of legislative bodies see the C. 
J.S. title Statutes § 23, also 12 C.J. p 415 note 17 
[b]. 

In French law. A concordance or identity be¬ 
tween two laws or two systems of laws. 2 3 

CONFESS. While the word has several different 
meanings, it is ordinarily used to characterize the 
admission of personal sin or wrongdoing,24 and has 
been defined as meaning to acknowledge, or admit.2® 

Confessing error. A plea to an assignment of er¬ 
ror, admitting the same. 2® 


11. N.T.—Watson v. Harlem & New 
York Nav. Co., B2 How.Pr. 348, 353. 
Wis.—State v. Crowley, 41 Wis. 271, 
284. 22 Am.R. 719. 

18. U.S.—Vaccaro v. Collier, D.C. 
Md.. 38 F.2d 862. 868. 

13. Ind.—Jones v. State, 64 Ind. 473, 
489. 

14. Ky.—Deaton v. Commonwealth, 
295 S.W. 167, 168, 220 Ky. 343. 

15. Tex.—Goodman v. McGehoe, 31 
Tex. 252, 254. 

16. Fla.—Hendry v. Benlisa, 20 So. 
800, 87 Fla. 609, 621. 84 L.R.A. 288. 


17. N.C.—McNeill v. Shaw, 62 N.C. 
91. 

Tex.—Kennedy v. Brlere, 45 Tex. 805, 
309. 

18. Iowa.—Keely v. Board of Super¬ 
visors of Dubuque County, 139 N. 
W. 473, 474, 158 Iowa 205. 

19. Black L.D. 

80. Ala.—Horst v. Moses, 48 Ala. 
129, 142. 

12 C.J. p 416 note 16. 

81. "WotlBg xlglita nMstowad’ or 
<graatod’” oqulvalMit 

U.S.—^Personal Industrial Bankers v. 

819 


Citizens Budget Co. of Dayton. 
Ohio, C.C.A.Ohlo, 80 F.2d 327, 328. 
88 ^ Black L.D. 

83l Black L.D. 

84. N.Y.—Gallagher v. Bryant. 69 
N.Y.S. 844, 845, 44 App.Div. 627. 

85. U.S.—Ex parte Tozier, D.C.Me.. 
2 F.2d 268, 269. 

Ind.—Provident Life & Accident Ins. 
Co. v. Fodder, 193 N.E. 698, 700, 
99 Ind.App. 556. 

Mont.—State v. Hubbard, 268 P. 271, 
272, 77 Mont. 170. 

86. Black L.D. 

See also Appeal and Error I 1290. 
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OOKFESSIO. Latin, a confession, or acknowledg¬ 
ment.^'^ This word, along with its Spanish equiva¬ 
lent, “confesion,” as used in the civil law, is briefly 
considered under the definition of “confession” be¬ 
low, and more fully discussed, with citation of the 
applicable articles of the civil codes, in 12 Corpus 
Juris pp 415-417. 

CONFESSIO FACTA IN JXTDIGIO OMNI PRO¬ 
BATIONS MAJOR EST.28 

CONFESSION. The acknowledgment of some fact, 
of a fault or wrong, or of an act or obligation ad¬ 
verse to one’s reputation or interest an admis¬ 
sion of something done antecedently a voluntary 
admission of guilt.^i Approvement as a form of 
confession see Approvement 6 C.J.S. p 131 note 76. 
“Confession” has been distinguished from “admis¬ 
sion” see the C.J.S. title Evidence § 270, also 22 
C.J. p 297 note 97, “declaration” and “statement” 
see the C.J.S. title Criminal Law § 816, also 16 C.J. 
p 715 note 3. 

As used in criminal law see the C.J.S. title Crim¬ 
inal Law § 816, also 16 C.J. p 715 note 1-p 716 
note 13, and in pleading see the C.J.S. title Plead¬ 
ing § 163, also 49 C.J. p 289 note 41-p 290 note 46. 

In the civil law. The Latin word “confessio” 
(Sj)anish “confesidn”), in the civil law, is stated in 
12 Corpus Juris p 415, to be the acceptance of a 
fact which disi)enses with proof thereof; and it is 
also there stated that the civil law concept of con¬ 
fession differs from that of the common law be¬ 
cause in the former the term is applied to civil as 
well as criminal matters, while under the common 
law there is an attempt to restrict “confessions” to 
criminal cases, and to apply the word “admissions” 
to civil cases; but the difference between them, as 
in many other instances, is more apparent than 
real, for this distinction will not hold, even under 
the last named system, where it is still permissible 
to speak of a “confession of judgment,” or of a 
“judgment by confession,” or of bills, demurrers, or 


motions “confessed” in a civil cause, see the C.J.S. 
titles Equity §§ 668-677, also 21 C.J. p 782 note 71- 
p 812 note 1, and Judgments §§ 134-172, also 34 C. 
J. p 97 note 42-p 129 note 71. Equally unsound is 
the attempt to restrict the term “admissions” to 
civil cases.^^ A more logical distinction, and one 
which finds support in authoritative usage, is that 
which gives to “confessions” the meaning of state¬ 
ments which cover the whole case against the party 
making them, and uses the term “admissions” as re¬ 
ferring to statements which are adverse to such par¬ 
ty, but which do not relieve his opponent of the 
necessity of producing other evidencc.33 It is true 
that the term “admissions” is not known in the 
civil law, and that the former is sometimes applied 
to partial as well as to complete statements adverse 
to the party making them, but the restriction of the 
term “confessions” to the sense above suggested will 
at least open the way to a common terminology in 
the two systems, and lead to greater clearness of ex¬ 
pression in the Anglo-American law.3^ The history 
and kinds of confessions in the civil law as well as 
their admissibility and effect are discussed with ci¬ 
tations of civil law authorities in 12 Corpus Juris 
pp 416, 417. 

Confession of defense. In English practice, 
where defendant alleges a ground of defense arising 
since the commencement of the action, the plaintiff 
may deliver confession of such defense and sign 
judgment for his costs up to the time of such plead¬ 
ing, unless it be otherwise ordered.38 

Confession of faith. The construction which a 
particular religious organization gives to the Holy 
Book.Change of doctrine as affecting trust prop¬ 
erty of a religious society see the C.J.S. title Reli¬ 
gious Societies § 70, also 54 C.J. p 71 note 35-p 72 
note 47. 

Other phrases: “By confession” see By 12 C.J.S. 
p 871 note 21, “confession and avoidance” see the 
C.J.S. title Pleading §§ 163-166, also 49 C.J. p 289 
note 36-p 296 note 48, “confession by culprit” see 
the C.J.S. title Criminal Law § 422, also 12 C.J. p 


fl7. Adams Gloss. 

Confessio crlminls—^an acknowl¬ 
edgment OP confession of crime.— 
Adams Gloss. 

Confessio facti—admission of a 
fact.—^Anderson L. D. 

Confessio in Judicio—a confession 
made in or before a court.—Black 
1..D. 

Confessio Juris—admission of the 
law, or of the effect of a thine in 
law.—^Anderson L.D. 

as. A maxim meaning *'A confes¬ 
sion made in court is of greater ef¬ 
fect than any proof."—^Black luD. 


29 . Mont.—Hunter v. Eddy. 28 P. 
296, 299. 11 Mont. 251. 

N.T.—Adams v. Tator, 10 N.Y.S. 617, 
618, 57 Hun 302. 

30. N.J.—Uhler v. Browning, 28 N. 
J.Law 79, 82. 

31. Cal.—^People v. Fowler, 174 P. 
892, 894, 178 Cal. 667—People v. 
Elder, 204 P. 29, 30, 66 Cal.App. 
644. 

Pla.—Bates v. State, 84 So. 873, 376, 
78 Pla. 672. 

Ga.—Theis v. State, 164 S.E. 456, 457, 
45 Ga.App. 364—^Iiovinger v. State, 
146 S.E. 846, 847, 39 Ga.App. 116. 
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Ill.—People V. Rupert, 146 N.E. 456, 
458, 316 Ill. 38. 

as. U.S.—U. S. V. Gooding. Md.. 12 
Wheat. 460. 469, 6 L.Ed. 693. 

12 C.J. p 416 note 22^4. 

33. U.S.—Ballew v. U. S., Ga., 16 S. 
Ct. 263, 160 U.S. 187, 40 L.Ed. 888. 

Cal.—People v. Miller. 64 P. 623, 122 
Cal. 84. 

12 C.J. p 416 notes 22Vio, 22Mi. 

34 . See 12 C.J. p 416 note 22Vi2. 

35. Black L.D. 

34 Mo.—Boyles v. Roberts, 121 S. 
W. 806, 816, 222 Ifo. 618. 
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418 note 34, ^^confession in open court,”3 7 “confes- 
sion obtained by means of sweating,”38 ^confession 
of guilt,”39 “confession of judgment” or “judgment 
by confession,” see the C.J.S. title Judgments §§ 
134-172, also 34 C.J. p 97 note 42-p 129 note 71, 
"confession of negligeiiee,”40 “open confession” and 
"private confession” see the C.J.S. title Religious 
Societies § 32, also definitions Open 46 C.J. p 1109 
note 85, and Private 50 C.J. p 371 note 70, “rela¬ 
tive confession,”^! and “simple ‘confession,* 
"admissions and confessions** see Admission 2 C.J.S. 
p 360 note 43, “extrajudicial confessions,**^ 3 ^nd 
"judicial confessions.**^^ 

CONFESSO, BILL or DEGREE, PRO. See the C. 

J.S. title Equity § 668, also 21 C.J. p 782 note 71-p 
783 note 88. 

CONFESSOR. An ecclesiastic who receives auricu¬ 
lar confessions of sins from persons under his spir¬ 
itual charge, and pronounces absolution upon 
them.***^ 

As a witness concerning communications made to 
him see the C.J.S. title Witnesses § 263, also 70 C.J. 
p 451 note 9-p 452 note 24. 

OONFESSORIA ACTIO. In the civil law, an ac¬ 
tion for enforcing a servitude.^® 

CONFESSUS IN JUDICIO PRO JUDICATO HA- 
BETUR, ET QUODAMMODO SUA SENTEN- 
TIA DAMNATUR.47 

CONFIDE. To put into one*s trust or keeping.^3 
Phrase: “Shall have been confided [to his 
care]. 


CONFIDENCE. Trust, reliance, or ground of 
trust.30 Sometimes used as an expression of a per¬ 
sonal belief that another would do what he had 
agreed to do;®! and held to be equivalent to, or 
synonymous with, “trust.”®3 

Phrases: “Confidence of the community,” see 
Community ante p 642 note 9, “relation of con- 
fidence,”®3 and “trust and confidence;”®^ also ad- 
joctively, “confidence game** see the C.J.S. title 
False Pretenses § 32, “confidence man” and "con¬ 
fidence operator** see the C.J.S. title Larceny § 36, 
also 12 C.J. p 420 notes 55-57. 

CONFIDENTIAL. It has been said that the word 
has two elements, that of secrecy and that of trust 
and confidence,®® and so it has been held to mean 
having or enjoying another’s confidence, intimate, 
trusted; also having private or secret relations 
with another, or given or imparted as a secret or in 
confidence;®® private;®*^ and to be equivalent to, or 
synonymous with, “fiduciary,**®* and “privately” or 
“privately made.**®* 

Confidential relation. In the broad sense, "con¬ 
fidential relation” has been defined as meaning a re¬ 
lationship which arises by reason of kinship between 
the parties, or professional, business, or social rela¬ 
tions that would reasonably lead an ordinarily pru¬ 
dent person in the management of his business af¬ 
fairs to repose that degrc;e of confidence in another 
which largely results in the substitution of that oth¬ 
er’s will for his in the material matters involved in 
the transaction;®* or where the parties occupy rela¬ 
tions, whether legal, natural, or conventional in 
their origin, in which confidence is naturally in- 


37. Minn.—Slate v. Corey, 233 N.W. 
590. 591, 182 Minn. 48. 

Wash.—Stato v. Christiansen, 297 P. 
151, 153, 161 Wa.sh. 530. 

38. Ky.—Smith v. Commonwealth. 
268 S.W. 328, .331, 206 Ky. 728. 

39. U.S.—Rlumen v. Haft’. C.C.A.Cal., 
78 F.2d 833, 836. 

Oa.—Chislon v. State, 91 S.E. 893, 
894, 19 Ga.App. 607. 

40. Tex.—lloutlodpre v. Rambler Au¬ 
tomobile Co., Civ.App., 95 S W. 
749, 750. 

41. Conn.—State v. Willis, 41 A. 820, 
71 Conn. 293. 309. 

40. U.S.—Brani v. U. S., Mass., 18 S. 
Ct. 183, 188, 168 U.S. 632. 42 L.Ed. 
668 . 

Conn.—State v. Willis, 41 A. 820, 825, 
71 Conn. 293. 

43. “Judicial oonfeMloas” dlirtln- 
gnlahed 

Or.—State v. Stevenson, 193 P. 1030, 
1032. 98 Or. 286. 

In the civil law see Confesslo in 12 
C.J. p 416. 


44. Or.—State v. Stevenson, 193 P. 
1030, 1032. 98 Or. 285. 

In the civil law see Cunfessio In 12 
C.J. p 416. 

45. Black L.D. 

46. Black L..D. 

47. A maxim meaningr **A person 
confessing his Ruilt when arraiprned 
is deemed to have been found guilty, 
and is, as it were, condemned by his 
own sentence.”—Black U.D. 

Applied in Powltcr’s Case, 11 Coke 
29a, 30a, 77 Reprint 1181. 

48. Tex.—Burch v. McMillin, Civ. 
App., 15 S.W.2d 86, 90, quoting: Oor- 
pai Jnrls. 

46. Mo.—State v. Arnold, 55 Mo. 89, 
90. 

50. Black L..D. 

51. Mont.—Martin v. Corscadden, 86 
P. 33. 36. 34 Mont. 808. 

52. Mo.—Jones v. Jones, 128 S.W. 
29. 34. 223 Mo. 424. 26 L..R.A..N.S.. 
424. 

Pa.—Coates’ Appeal, 2 Pa. 129, 183. 
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53: “Stand at arm’s length” con¬ 
trasted 

N y.—Ward v. Southfield, 6 N.E. 660, 
662, 102 N.Y. 287, 1 N.T.St. 689, 
affirming 30 Ilun 482. 

54b Mo.—Jones v. Jones, 123 S.W. 
29, 34, 223 Mo. 424, 25 L.R.A.,N.S.. 
424. 

N.Y.—In re Brand. 173 N.T.S. 
169, 174, 185 App.Dlv. 134. 

12 C.J. p 420 note 64. 

56. N.Y.—People v. Gardiner, 68 N. 
T.S. 451, 463, 83 App.Dlv. 204. 

67. Va.—Thomas v. First Nat. 

Bank, 186 S.E. 77, 83, 166 Va. 497. 

661 N.Y.—Glover v. National Bank 
of Commerce, 141 N.Y.S. 409, 415, 
156 App.Dlv. 247. 

69. Va.—Thomas v. First Nat. Bswir, 
186 S.E. 77. 83, 166 Va. 497. 

00. Okl.—Lewis v. Schafei\ 20 P.2d 
1048, 1060, 163 Okl. 94—Derdyn v. 
Low, 220 P. 946, 94& 64 Okl. 41. 
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spired, or, in fact, reasonably ezists.^^ In law, it 
has been defined or described as any relation ex¬ 
isting between parties to a transaction wherein one 
of the parties is in duty bound to act yiith the ut¬ 
most good faith for the benefit of the other party 
a relation of parties in which one is bound to act 
for the benefit of the other and can take no advan¬ 
tage to himself from his acts relating to the inter¬ 
est of the other;a peculiar relation which ex¬ 
ists between client and attorney, principal and 
agent, principal and surety, landlord and tenant, 
parent and child, guardian and ward, ancestor and 
heir, husband and wife, trustee and cestui que 
trust, executors or administrators and creditors, leg¬ 
atees or distributees, appointer and appointee under 
powers, and partners and part owners.*^ 

The term is a very broad ene, and is not at all 
confined to any specific association of the parties 
to it.*^ In its broadest connotation, the phrase em¬ 


braces those multiform positions in life wherein one 
comes to rely on and trust another in his important 
affairs,^^ both technical fiduciary relations and those 
informal relations which exist whenever one man 
trusts in and relies upon another.^^ While its more 
frequent illustrations are between persons who are 
related as trustee and cestui que trust, guardian and 
ward, attorney and client, parent and child, hus¬ 
band and wife, it embraces partners and copartners, 
principal and agent, master and servant, physician 
and patient, and, generally, all persons who are as¬ 
sociated by any relation of trust and confidenee.^^ 
Apart from the origin of the confidence reposed or 
the source of the influence exerted,^^ such a rela¬ 
tion arises whenever a continuous trust is reposed 
by one person in the skill or integrity of another, 
and so it has been said that all the variety of rela¬ 
tions in which dominion may be exercised by one 
person over another will fall within the general term 
^^confidential relaticuis.”^^ It has been said that the 


ei. Ky.—Roberts v. Parsons. 242 S. 

W. 694, 596, 196 Ky. 274. 

N.J.—Croker v. Cleggr, 197 A. 12, 14. 
123 N.J.Eq. 382. 

ea. Cal.—Bacon v. Soule. 126 P. 384, 

886, 19 Cal.App. 428. 

N.Y.—In re Brand, 178 N.T.S. 169, 
174, 185 App.Dlv. 134. 

Okl.—Wilson V. Rentle. 264 P. 64. 
66, 124 Okl. 87, quotinsr* Oorpiis 
JwiSt 

Pa.—Leedom v. Palmer, 117 A. 410, 
411, 274 Pa. 22. 

Tsoluioal groiuds for the laral doo- 
trtBO 

**The doctrine itself [confidential 
relations] rests upon technical 
grounds. It is, however, no futile 
doctrine, nor, on the other hand 
. . . is it a doctrine of general 

and indiscriminate suspicion. It is 
a doctrine of high policy, and moves 
along ascertained paths to definite 
results.”—Little v. Little, 96 So. 928, 
930, 209 Ala. 661. 

63. U.S.—Shell Petroleum Corpora¬ 
tion V. Pratt, D.C.Kan.. 22 F.Supp. 
304, 306. 

N.T.—In re Brand, 173 N.T.S. 169, 
174, 186 App.Dlv. 134. 

Okl.—Fipps V. Stidham. 50 P.2d 680, 
683, 174 Okl. 473—Berry v. Stevens. 
31 P.2d 960, 966, 168 Okl. 124—Wil¬ 
son V. Rentie. 264 P. 64, 66. 124 
Okl. 87. 

Pa.—In re NulPs Estate, 168 A. 137, 
189, 302 Pa. 64—Harrison v. Welsh, 
146 A. 607. 609, 296 Pa. 601. 

12 C.J. p 421 note 68. 

64. Okl.—Ewing v. Ewing. 126 P. 
811, 816, 38 Okl. 414. 

12 C.J. p 421 notes 60, 70. 

63. 111.—Bordner v. Kelso, 127 N.E. 

887, 888, 298 Ill. 176. 

Ind.—Scott V. Brown, 187 N.E. 64, 


68. 90 Ind.App. 867, quoting Oor- 
pns Juris. 

Iowa.—Allen v. Wegman, 264 N.W. 

74. 80. 218 Iowa 801. 

Md.—Upman v. Thomey, 126 A. 860, 
866. 146 Md. 347, quoting Ckirpns 
JnrtB. 

Okl.—Fipps V. Stidham, 60 P.2d 680, 
683, 174 Okl. 473—Rollison v. Muir. 
21 P.2d 1062, 1066, 163 Okl. 266— 
Lewis V. Schafer. 20 P.2d 1048, 
1060, 163 Okl. 94—Griffith v. Scott, 
261 P. 371, 376, 128 Okl. 126. 

Or.—In re Knutson’s Will, 41 P.2d 
793, 801, 149 Or. 467. 

Pa.—McCown v. Fraser, Pa., 192 A. 
674. 676—In re Null’s Estate, 153 
A, 137, 139, 802 Pa. 64—Harrison 

V. Welsh, 146 A. 507, 609, 295 Pa. 
501—Leedom v. Palmer, 117 A. 410, 
411, 274 Pa. 22. 

12 C.J. p 421 notes 72, 73. 

0OL Ala.—Raney v. Raney, 112 So. 
313, 316, 216 Ala. 30. 

67. Cal.—Wilson v. Cooper, 15 P.2d 
174, 177, 126 CaLApp. 607. 

Ill.—Bordner v. Kelso, 127 N.E. 337, 
338, 293 111. 176. 

Mo.—Selle v. Wrigley, App., 116 B. 

W. 2d 217, 221. 

Okl.—Fipps V. Stidham, 60 P.2d 680. 
683, 174 Okl. 473—Berry v. Stevens, 
31 P.2d 960. 966, 168 Okl. 124— 
Rollison V. Muir, 21 P.2d 1062, 
1065, 168 Okl. 266—Lewis v. 

Schafer, 20 P.2d 1048. 1060, 168 
Okl. 94—Gritfith v. Scott, 261 P. 
871, 876, 128 Okl. 126—Wilson v. 
Rentle. 264 P. 64, 66. 124 Okl. 37. 
Or.—In re Knutson’s Will,' 41 P.2d 
793, 801, 149 Or. 467. 

Tex.—Peckham v. Johnson, Civ.App., 
98 S.W.2d 408, 416. 

68. Me.—Wood v. White, 122 A. 177, 
179, 128 Me. 189. 

Md.—^Zimmerman v. Hull, 141 A. 681, 
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636, 165 Md. 230, quoting Corpus 
Juris —Upman v. Thomey, 126 A. 
860, 865, 146 Md. 847, quoting Oor- 
pas Juris. 

Pa.—Leedom v. Palmer, 117 A. 410, 
411, 274 Pa. 22—Darlington's Es¬ 
tate, 23 A. 1046, 1047, 147 Pa. 624, 
30 Am.S.R. 776. 

12 C.J. p 421 note 74. 
aMmilarty oKprossed 

’’The term ’confidential relations’ 
is ordinarily understood to apply to 
the relations established by law be¬ 
tween attorney and client, husband 
and wife, guardian and ward, and 
other legal relations of this char¬ 
acter, but courts of equity have been 
careful not to fetter their own juris¬ 
diction by defining the limits of this 
relationship. It is not confined to 
the strict fiduciary relationship ex¬ 
isting between those having certain 
definite, well-recognized legal rela¬ 
tions of trust and confidence, but is 
often said to extend to every possible 
case in which a fiduciary relation ex¬ 
ists as a fact. The relation need not 
be legal; it may be moral, social, 
domestic, or merely personal.”—Rob¬ 
bins V. Law, 192 P. 118, 120, 48 CaL 
App. 656. 

88 . Mo.—Selle v. Wrigley, App., 116. 
S.W.2d 217, 221. 

Okl.—Fipps v. Stidham, 60 P.2d 680, 
683, 174 Okl. 473—Rollison v. Muir, 
21 P.2d 1062, 1065, 163 Okl. 266— 
Griffith V. Scott, 261 P. 871, 376, 
128 Okl. 125. 

12 C.J. p 421 note 76 [d]. 

70L Cal.—^In re Cover’s Estate, 204^ 
P. 688, 688, 188 Cal. 133. 

Ill.—Suchy v. Hajicek, 4 N.E.2d 836, 
840, 864 Ill. 602—Abbott v. Church, 
128 N.E. 806, 808, 288 Ill. 91, quot¬ 
ing Corpus Juris. 

Mo.—^Muuday v. Knox, 9 B.W.2d 960,. 
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phrase implies more than mere aeqnaintanee over a 
period of years and acceptance by one of what the 
other said as being tnie,*^^ or mere friendship and 
affection existing between parties,and more than 
mere kinship that it involves two elements, that 
of secrecy, and that of trust and confidence and 
that depending on the circumstances, it may involve 
an association for the purchase and holding of 
land,'^^ a family relationship,close business re¬ 
lations, constant companionship, mutual depend¬ 
ence, natural dominance of the will of one over the 
other, or relative weakness or strength of physical 
and mental powers.'^Confidential relations” can¬ 
not coexist with hostility and personal violence.^^ 
Depending, of course, on the circumstances of each 
case, the term has been held to include the relation¬ 
ship existing between a husband and father-in- 
law,*^® a husband and wife,*® a father and 8on,*i 
a municipal officer and one to whom he delegates the 
performance of his duties,*® an oil company and its 
district geologist,** an owner of a business and his 
manager,*^ a parent and one of his children,** a 
partner and his copartncT,** a patient and his 


nurse,*'^ and a state treasurer and his head book¬ 
keeper;** or not to include the relationship existing 
between a child and its parents,** a brother and 
sister,** a customer and his investing broker where 
the relation is in fact that of vendor and vendee,*^ 
or an uncle and nephew.*® 

"Confidential relation” has been held synony¬ 
mous with "fiduciary relation;”** and has been dis¬ 
tinguished from "fiducial or fiduciary relation,”*^ 
"friendly relation,”®* "friendship,”** "intimate re- 
lation,”*7 and "undue influence.”** 

Confidential relation or relations as affecting the 
binding force or validity of a contract, see the C.J. 
S. title Contracts § 132, and as resulting in or re¬ 
lated to trusts see the C.J.S. title Trusts § 58, also 
65 C.J. p 303 note &-p 305 note 16, § 76, also 65 C.J. 
p 332 notes 21-32, and § 151, also 65 C J. p 476 note 
27-p 479 note 40. 

Other phrases: "Close and confidential,”** "con¬ 
fidential attendant,”^ "confidential clerk” see Clerk 
14 C.J.S. p 1208 note 91, "confidential communica¬ 
tions” see Communication ante p 639 notes 40-43, 
"confidential creditors,”® "confidential employee or 


964. S21 Mo. 168, quoting Ctorpns 
laris—Selle v. Wrlsrley. App., 116 
S.W.2d 217, 221. 

N.J.—Croker v. CleRK. 197 A. 13, 14, 
123 N.J.Eq. 332. 

N.T.—In re Brand, 173 N.Y.S. 169. 

174, 185 App.Div. 134. 

Okl.—Fipps V. Stidham, 50 P.2d 680, 
683, 174 Okl. 473—RolliHon v. Afluir, 
21 P.2d 1062, 1065, 163 Okl. 266— 
Griffith V. Scott. 261 P. 371, 876, 
128 Okl. 125. 

Or.—In re Knutson'8 Will, 41 P.2d 
793, 801, 149 Or. 467. 

Pa.—McCown v. Fraser, 192 A. 674, 
676—Palmer v. Foley, 167 A. 474, 
476, 305 Pa. 169—In re Null’s Es¬ 
tate. 153 A. 137, 139. 302 Pa. 64— 
Harrison v. Welsh. 145 A. 507. 609, 
295 Pa. 501. 

12 C.J. p 421 note 76 fa], p 422 note 
76 [a], IbJ. 

n. Ga.—Middleton v. Pruden. App.. 
196 S.E. 269, 261. 

78. Cal.—Meyer v. Zuber, 268 P. 

954, 957. 92 Cal.App. 767. 

78. Pa.—Leedom v. Palmen 117 A. 

410, 411, 274 Pa. 22. 

74 U.S.—Shell Petroleum Corpora¬ 
tion V. Pratt, D.CKan., 22 F.Supp. 
104, 806. 

75 , Me.—^Wood v. White, 122 A. 177, 
179, 128 Me. 139. 

78. Brother ubA eieter 

’’While it is true that the relation¬ 
ship of brother and sister is a mate¬ 
rial circumstance to be considered in 
determining whether or not in any 
given case a confldentlal relation ac¬ 
tually existed nevertheless the mere 


fact that the parties to the transac¬ 
tion are brother and sister does not 
in and of itself <*reate a confidential 
relation.”—Bacon v. Soule, 126 P. 384, 
386, 19 CakApp. 428. 

77. Ala.—Haney v. Raney, 112 So. 
313. 316. 216 Ala. 80. 

78. Cal.—Robbins v. Law, 192 P. 
118, 120, 48 CakApp. 656. 

79. Me.—Wood v. White, 122 A. 177, 
179, 123 Me. 139. 

80l Cal.—In re Cover’s Estate, 204 
P. 583, 688, 188 Cal. 138. 

’’Between husband and wife, the 
most confidential relation known to 
the law."—In re Brand, 178 N.Y.S. 
169, 172, 185 App.Dlv. 134. 

81. Cal.—^Burrows v. Burrows, 281 
P.2d 1072, 1073. 136 Cal.App. 323. | 
citing Oorpns Jhrls. 

88 . N.Y.—People v. Lyman, 62 N.E. 

132, 188. 167 N.Y. 368. 

12 C.J. p 421 note 76 [b] (1), (8). 

83. U.S.—Shell Petroleum Corpora¬ 
tion V. Pratt. D.C.Kan., 22 F.Supp. 
804, 305. 

84 Mo.—Munday v. Knox, 9 B.W.2d 
960, 964, 821 Mo. 168. 

12 C.J. p 421 note 76 [b] <8). 

84 Ala.—Raney v. Raney, 112 Bo. 

313, 816, 216 Ala. 80. 

84 Mo.— Munday v. Knox, 9 B.W.2d 
960, 964. 821 Mo. 168. 

Tex. — ^Peckham v. Johnson, CivA.pp., 
98 S.W.2d 408. 416. 

87. Me.—Gerrish v. Chambers, 189 
A. 187, 191, 136 Me. 70. 

84 Iowa.—^Allen v. Wegman, 264 N. 
W. 74, 80, 818 Iowa 801. 
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88 . Iowa.—Jensen ▼. Phippen, 280 
N.W. 628, 529, 630. 

94 Ala.—Noel v. Noel, 143 So. 469, 
470, 226 Ala. 802. citing Oorpns 
Juris. 

91. Pa.—Harrison v. Welsh, 10 Pa. 
Dist. & Co.R. 541. 644. 

98. Ala.—^Abrams v. Abrams, 144 So. 
828, 829. 226 Ala. 622, citing Oor- 
pas Joris. 

sa Cal.—In re Cover’s Estate, 204 
P. 683, 688. 188 Cal. 133. 

Okl.—Fipps V. Stidham. 60 P.2d 680, 
683, 174 Okl. 473. 

Tex.—Peckham v. Johnson, Civ.App., 
98 B.W.2d 408, 416. 

12 C.J. p 421 note 67 [a]. 

94 Cal.—^Wilson v. Cooper, 16 P.2d 
174, 177, 126 Cal.App. 607. 

Ky.—Roberts v. I’arsons, 248 S.W. 

694, 696, 196 Ky. 274. 

Tex.—Pcckham v. Johnson, Civ.App., 
98 S.W.2d 408, 416. 

94 Cal.—Meyer v. Zuber, 268 P. 964, 
957. 92 Cal.App. 767. 

94 N.Y.—In re Brand, 178 N.T.S. 
169, 173. 186 App.Div. 184. 

97. Cal.—Meyer v. Zuber, 268 P. 964. 
957, 92 CakApp. 767. 

94 Po.-In re Null’s Estate, 168 A. 
187, 189, 802 Pa. 64. 

99. N.Y.—In re Brand, 178 N.T.S. 
169, 174, 186 App.Div. 184. 

1. N.Y.—In re McKensie, 891 N.T.S. 
485, 486, 249 App.Div. 678. 

4 Ala.—Gay v. Strickland, 80 So. 
919, 921, 112 Ala. 667. 
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the eommnnieation of a right that one hath in or 
unto lands or tenements, to another that hath the 
possession thereof, or some other estate therein, 
whereby a voidable estate is made sure and unavoid¬ 
able, or whereby a particular estate is increased or 
enlarged.*^® 

Confirmatio chartarum. Confirmation of char¬ 
ters.^! 

OOinriBMATIO EST NULLA UBI DONUM PBJE- 

0EDEN8 EST INVALn)UM.72 

OONFIBMATIO EST POSSESSIONIS JUBE DE¬ 
FECTIVE FEB EOS QUOBUM JUS EST 

BATHABITI0.73 

OONFIBMATION. The word -has been defined as 
meaning a making firm what was before infirm 
a recognition of the validity of a claim a remov¬ 
ing of all doubts;'^® also a deed, contract, or act 
whereby that which is voidable is made sure and 
valid.'^'^ It has been said that primarily “confirma¬ 
tion” applies to that by which what was before 
voidable is made valid, as where one makes valid 
a voidable contract of his own, which he might 
have repudiated;^® that it necessarily supposes a 
knowledge of the thing ratified,7® and implies the 
right to reject or ratify,®® and ordinarily implies ' 


or refers to a deliberate act intended to renew and 
ratify a transaction known to be voidable,®! al¬ 
though it may apply also to confirming or ratifying 
any act of another.®® 

In English ecclesiastical law, ^^confirmation” is 
the ratification by the archbishop of the election of 
a bishop by dean and chapter under the king’s let¬ 
ter missive prior to the investment and consecration 
of the bishop by the archbishop.®® 

Equivalents or synonyms: “Adoption” see Adop¬ 
tion 2 C.J.S. p 364 note 61, “ratification,”®^ and 
“recognition.”®® 

Other terms compared and distinguished: “Ac¬ 
quiescence” see Acquiescence 1 C.J.S. p 916 note 
50, “affirmance” sec Affirmaiicc 2 C.J.S. p 993 note 
1, “corroboration,”®® and “release” see the C.J.S. 
title Release § 2, also 12 C.J. p 425 note 31. 

Phrases: “Confirmation of sale” see the C.J.S. 
title Judicial Sales § 25, also 35 C.J. p 43 note 19-p 
44 note 35, and “subject to confirmation.”® 7 

OONFIBMATIO OMNES SUPPLET DEFECTUS, 
LICET ID QUOD ACTUM EST AB INITIO 
NON VALUIT.®® 


70. Black L.D., citing 2 Blackstone 

Comm. p S25, and Sheppard 

Touchst. p 325. 

Confirmatio crescens—an enlarging 
confirmation; one which enlarges a 
rightful estate.—Black L.D., citing 
Sheppard Touch.st. p 311. 

Confirmatio dimlnuens—a dimin¬ 
ishing confirmation; a confirmation 
which tends and serves to diminish 
and abridge the services whereby a 
tenant doth hold, operating as a 
release of part of' the services.— 
Black Li.D., citing Sheppard Touchst. 
p 311. 

Confirmatio perficlcns—a confirma¬ 
tion which makes valid a wrongful 
and defeasible title, or makes a con¬ 
ditional estate absolute.—Black L.D., 
citing Sheppard Touchst. p 311. 

71. Black L.D. 

Boferrlng to Xagna Oharta 

A statute of 26 Edw. I, whereby 
the Great Charter is declared to be 
allowed as the common law; all 
Judgments contrary to it are de¬ 
clared void; copies of it are ordered 
to be sent to all cathedral churches 
and read twice a year to the people; 
and sentence of excommunication is 
directed to be as constantly de¬ 
nounced against all those that, by 
word or deed or counsel, act con¬ 
trary thereto or in any degree in¬ 
fringe It. — Black L.D., citing 1 
Blackstone Comm, p 128. 


72. A maxim meaning “Confirma¬ 
tion is void where the preceding gift 
is invalid.’’—Black L.D., citing Gib- 
ons V. Marlliward. Moore K. B. 594, 
72 Reprint 780. and Coke Lilt, p 295. 

73. A maxim meaning “The con¬ 
firmation of a possession defective 
in law is a ratification by means of 
those whose right it is.”—Morgan 
Leg.Max. 

74. Md.—Beetem v. Garrison, 99 A. 
897, 900, 129 Md. 664. 

Tex.—Scales v. • Johnson, Civ.App., I 
41 S.W. 828, 830. 

75. U.S.—Sanchez v. Deerlng, C.C.A. 
Fla., 298 F. 286, 287. 

Or.—Byers v. Wa-wa-ne, 169 P. 121, 
125, 86 Or. 617. 

76. Va.—Martin v. Martin, 184 S.E. 
220, 223, 166 Va. 109—Timberlake's 
Adm'r v. Pugh, 163 S.E. 402, 404, 
168 Va. 397. 

77. Cal.—Barr v. Schrouder, 32 Cal. 
609, 617. 

N.Y.—Patten v. New York El. R, Co., 

3 Abb.N.Cas. 306, 328. 

12 C.J. p 424 notes 16, 17. 

78. Iowa.—Seiffert & Wiese Lumber 
Co. V. Hartwell, 68 N.W. 333, 334, 
94 Iowa 676, 58 Am.S.R. 413. 

79. N.Y.—Schifferdecker v. Busch, 
226 N.Y.S. 106, 111, 130 Misc. 626. 

12 C.J. p 425 note 26. 

80. N.Y.—Schifferdecker y. Busch, 
226 N.Y.S. 106, 111, 180 Misc. 626. 
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81. Wash. — De Boe v. Prentice 
Packing & Storage Co., 20 r.2d 
1107, 1110, 172 W.ash. 614. 

12 C.J. p 425 note 26. 

82. lowu.—Sj'lffert & Wiese Lumber 
Co. V. Hartwell. 63 N.W. 3:^3, 334, 
94 Iowa 676, 68 Am.S.R. 413. 

83. Black L.D., citing 25 Hen. VIII 
c 20. 

84. Iowa.—Seiffert & Wiese Lumb«‘r 
Co. V. Hartwell. 63 N.W. 3;i3, 334, 

I 94 Iowa 576. 58 Ain.S.H. 413. 

Ohio.—Gross v. Wiener, 23 Ohio Cir. 
Ct.,N.S.. 518, 528, affirmed Wiener 
V. Gross, 110 N.K. 1071, 91 Ohio St. 
390, 59 Wkly.Law Bui. 461, 12 Ohio 
L.R. 297. 

12 C.J. p 425 note 28. 

85. Ga.—Byrne v. Doughty, 13 Ga. 
46, 62. 

80b Va.—Martin v. Martin, 184 S.E. 
220, 223, 166 Va. 109—Timberlake’s 
Adm’r v. Pugh, 163 S.E. 402, 404, 
168 Va. 397. 

87. Mont.—^Atlantic Pacific Oil Co. 
of Montana v. Gas Development 
Co., 69 P.2d 750, 762, 106 Mont. 1 
—State v. Stafford, 34 P.2d 372, 
379, 97 Mont. 276. 

88 . A maxim meaning “Confirma¬ 
tion supplies all defects, though 
that which had been done was not 
valid at the beginning.”—^Black L.D., 
citing Coke Litt. p 296b. 



16 C.J.S. CONFIRM AT V8VM QVl TOLUT ABVaUM-CONFlSCATOBT 


OONFIBMAT USUM QUI TOLLIT ABUSUlLSd 

OONFIBMAVI. Latin, literally "I have confirmed/’ 
the emphatic word in the ancient deeds of confir- 
mation.^o 

OONFIRMEE. The grantee in a deed of confirma- 
tion.®l 

OONFIRMOB. The grantor in a deed of confirma¬ 
tion.^ 2 

CONFISCABLE. Defined in the Standard Diction¬ 
ary as meaning liable to confiscation. 

Phrase: “Confiscable personal estate.”^* 

CONFISCATE. The verb is derived from the Latin 
“con,” with, and “fiscus,” a basket or hamper in 
which the emperor’s treasure was formerly kept.®^ 
In a popular sense, the word may carry the idea of 
high-handed dealings, the taking of another’s prop¬ 
erty without intending to pay for the same.®® It 
has been held that, in a technical sense, the word 
implies public action as distinguished from individ¬ 
ual action, and has been defined as meaning to trans¬ 
fer property from private to public use; or to for¬ 
feit property to the prince or state,®® cither as an 
act of penal justice for punishment of great crimes 
against the state*, or the exercise of a belligerent 
right against the property of public enemies; also 
the act of a sovereign against a rebellious subject.® ^ 
“Confiscate” has been compared with, and distin¬ 
guished from, “forfeit”®® and “regulate.”®® 

CONFISCATION. It has been said that the term 
connotes an act done in some way on the part of 


the government of the country where it takes place, 
and in some way beneficial to that government 
though the proceeds may not, strictly speaking, be 
brought into its treasury;^ and has been held ap¬ 
plicable to a taking of the use of property without 
compensation as well as to a taking of the title,^ 
but not generally applicable to the taking of prop¬ 
erty by the government to provide for the general 
wants or protection of the public;® and has been 
defined as the act of confiscating; or of condemn¬ 
ing and adjudging to the public treasury;^ the act 
of the sovereign against a rebellious subject.® Con¬ 
fiscation is either an act of penal justice for the 
punishment of great crimes against the state or the 
exercise of a belligerent right against the property 
of public enemies; not the arbitrary seizure of the 
property of one person, whether citizen or stran¬ 
ger, for the benefit of another person.® “Confisca¬ 
tion” has been distinguished from “condemnation” 
see the C.J.S. title War § 26, see also 12 C.J. p 426 
note 44 [a], “forfeiture” see the C.J.S. title Forfei¬ 
tures § 1, see also 12 C.J. p 426 notes 52, 53, and 
“regulation.”^ 

Confiscation as related to public utility rate reg¬ 
ulation sec the C.J.S. title Public Utilities § 25, also 
51 C.J. p 28 notes 45-51. Taking of enemies’ prop¬ 
erty in time of war see the C.J.S. title War § 26, 
also 67 C.J. p 388 notes 51-55; and taking of prop¬ 
erty without due process of law see the C.J.S. title 
Constitutional Law § 645, also 12 C.J. p 1251 note 
75-p 1252 note 30. 

CONFISCATORY. Defined by the Standard Dic¬ 
tionary, as meaning of the nature of or effecting 
confiscation. In a particular connection, the word 


89. A maxim meaning “He con¬ 
firms the use Fof a thing] who re¬ 
moves the abuse, [of it].”—Black 
L..D. 

90. Black L.D., citing Fleta lib 3 c 

14 5 5. 

91. Black L.D. 

98. Black L..D. 

93. What term includes 

“All things come within the de¬ 
scription of confiscable personal es¬ 
tate, which a man has in his own 
right, whether they be in action or 
possession.”—Camp v. Lockwood, 1 
Dali. (Pa.) 393, 403, 1 L.Ed. 192. 

04. U.S.—Ware v. Hylton, Va., 3 

Dali. 199, 234, 1 L.Ed. 668. 

95. Mo.—Skelly v. St. Louis & S. 

F. R. Co.. 161 S.W. 877, 880, 176 
Mo.App. 156. 

96. U.S.—Ware v. Hylton, Va., 3 

Dali. 199, 234, 1 L.Ed. 568. 

N.Y.—Moscow Fire Ins. Co. of Mos¬ 
cow, Russia v. Bank of New York 


& Trust Co., 294 N.Y.S. 648, 663, 
161 Misc. 903. 

12 C.J. p 426 note 42, p 426 note 43. 

97. Mo.—Skelly v. St. Louis & S. F. 
R. Co., 161 S.W. 877, 880, 176 Mo. 
App. 156. 

98. Barly and later use contrasted 

“The term was formerly used as 
synonymous with ‘forfeit,' but at 
present the distinction between the 
two terms is well marked. Confis¬ 
cation supervenes on forfeiture. The 
person, by his act, forfeits his prop¬ 
erty; the state thereupon appro¬ 
priates it, that is, confiscates it. 
Hence, to confiscate property implies 
that it has first been forfeited; but 
to forfeit property docs not neces¬ 
sarily imply that it will be con¬ 
fiscated.”—Black L.D. 

99. La.—Shreveport Traction Co. v. 
Shreveport, 47 So. 40, 43, 122 La. 
1, 129 Am.S.R. 345. 

1. Eng.—Levin v. Allnutt, 16 East 
267, 269, 104 Reprint 845. 
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8. U.S.—Chicago, R. I. & P. Ry. Co. 
V. U. S., Ill., 62 S.Ct. 87, 92, 284 U.S. 
80, 76 L.Ed. 177. 

3. Mo.—State V. Sargent, 12 Mo.App. 
228, 234. 

4. Black L.D. 

& U.S.—^Winchester v. U. S., 14 Ct. 
Cl. 13, 48. 

Mo.—Skelly v. St. Louis & S. P. R. 
Co., 161 S.W. 877, 880, 176 Mo.App. 
156, 164. 

6. U.S.—The Globe, D.C.N.Y., 10 P. 
Cas.No.5.484. 

Mo.—Skelly v. St. Louis & S. P. R. 
Co.. 161 S.W. 877. 880, 176 Mo.App. 
156, 164. 

7. Cal.—Spring Valley Water-Works 
V. San Francisco, 22 P. 910, 914, 82 
Cal. 286, 16 Am.S.R. 116, 6 L.R.A. 
766. 

N.J.—Union Towel Supply Co. v. Jer¬ 
sey City, 123 A. 254, 266, 99 N.J. 
I Law 252. 
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Has been held to apply to a legislative act compelling 
certain corporations to render services to the pub> 
lie without any or an inadequate compensation 
therefor and has been distinguished from ^^op¬ 
pressive,” ‘Unjust,” ‘^unlawful,” and "unreason- 
able.”9 

Phrase: ^‘Confiscatory rates.”i® 

C0NFITEN8 REUS. An accused person who ad¬ 
mits his guilt.^^ 

OONFUCT. 

As a Noun 

Defined generally by the Standard Dictionary as 
meaning a state or condition of opposition, and ju¬ 
dicially as meaning discord of action, feeling or ef¬ 
fect; antagonism, as of interests or principles; 
counteraction, as of causes, laws, or agencies of any 
kind; opposing action or tendency; opposition; 
collision and held equivalent to, or synonymous 
with, "interference,” "interlock,” "lap,” "lappage,” 
and "overlap.”!3 

Phrases: "Conflict between opinions re¬ 
quiring certification,”!^ "conflict between . , 

statutes,”!® "conflict in decisions,”!® "conflict in 
emblems,”!^ "conflict of evidence,”!® "conflict of 


jurisdiction as to the subject-matter of the litiga¬ 
tion,”!® “conflict with general laws,”®® and "conflict 
with the state act;”®! and also "conflicts, if any 
there be, with other Land Grants.”®® 

As a Verb 

The verb "conflict” is defined by the Standard 
Dictionary as meaning to come into collision; and 
the present participle, “conflicting,” by the Century 
Dictionary as meaning of opposite or opposing char¬ 
acter, tendency, function, interest, etc.; contrary. 

Phrases: “Conflict with the provisions of any 
last will;”®® also "conflicting claims” see the C.J.S. 
title Interpleader § 14, also 33 C.J. p 430 notes 48- 
54, § 17, also 33 C.J. p 441 note 62-p 445 note 96, 
"conflicting clauses” sec the C.J.S. titles Contracts 
§ 309, also 13 C.J. p 535 note 75-p 536 note 86, 
Deeds § 90, also 18 C.J. p 267 notes 22-26, Mortga¬ 
ges § 155, also 41 C.J. p 450 note 82-p 451 note 91, 
Statutes § 347, also 59 C.J. p 999 note 49-p 1001 
note 74, and Wills § 621, also 69 C.J. p 110 note 13- 
p 112 note 24, “conflicting evidence” see the C.J.S. 
title Evidence § 1016, also 23 C.J. p 11 note 31, 
and "conflicting instructions” see the C.J.S. titles 
Criminal Law § 1307, also 16 C.J. p 1038 notes 75- 
77, and Trial § 339, also 64 C.J. p 671 note 60-p 
682 note 95. 


8 . Mo,—Skelly v. St. Louis & S. F. 

R. Co., 161 S.W. 877. 880, 176 Mo. 
App. 156. 

9. Kan.—Union Pacific R. Co. v. 
Pulilic Utilities Commission, 148 
P. 667, 668. 95 Kan. 604. 

Wis.—Minneapolis. St. P. & S. Ste. 

M. R. Co. V. State R. Commn., 116 

N. W. 905, 913, 136 Wis. 146, 17 L. 

R. A.,N.S., 821. 

la N.Y.—^Kings County Lighting 
Co. V. Lewis. 180 N.Y.S. 570, 593, 
110 Misc. 240. 

“TFnJnst and nnreasonahle rates’* dia- 
tlngnished 

Ohio.—City of Portsmouth v. Public 
Utilities Commission, 140 N.E. 604, 
606. 108 Ohio St. 272. 

11. Black L.D. 

12. Ohio.—^Village of Struthers v. 
Sokol. 140 N.E. 519, 521, 108 Ohio 
St. 263. 

13. Ky.—Turk v. Wilson’s Heirs, 98 

S. W.2d 4, 8. 266 Ky. 78. 


Va.—Green v. Pennington, 54 S.E. 

877, 878, 105 Va. 801 
W.Va.—Robinson v. Sheets, 61 S.E. 
347, 348,.63 W.Va. 394. 

14. Tex.—American Nat. Bank of 
Wichita Palls v. Hall, 265 S.W. 
378, 114 Tex. 164. 

16. Mo.—State v. Taylor, 18 S.W.2d 
474, 477, 323 Mo. 15. 

16. Mo.—State ex rel. and to Use of 
Heuring v. Allen. 112 S.W.2d 843, 
846. 

Tex.—Hanchett v. Ward, Com.App., 
65 S.W.2d 268—Campsey v. Brum- 
ley, Com.App., 55 S.W.2d 810, 812— 
McGinty v. Dennehy, Com.App., 13 
S.W.2d 68, 69—City of Abilene v. 
McMahan, Com.App., 292 S.W. 525, 
526. 

17. N.Y.—Schieffelin v. Britt, 136 N. 
Y.S. 62. 63. 150 App.Dlv. 568, 570. 

18. Cal.—Christopher v. City of Los 
Angeles, 56 P.2d 539, 541. 18 Cal. 


App.2d 118—Hughes v. Atchison, 

T. & S. F. Ry. Co., 8 P.2d 863, 865, 
121 Cal.App. 271. 

19. U.S.—Boynton v. Moffat Tunnel 
Improvement Dist., C.C.A.Colo., 67 
F.2d 772, 780. 

Cal.—Morrow v. Superior Court In 
and for Kings County, 48 P.2d 188, 
191, 9 Cal.App.2d 16. 

80. Cal.—People v. Pages, 162 P. 
137, 139, 32 Cal.App. 37. 

Ohio.—State ex rel. Cozart v. Carran, 
11 N.E.2d 245, 246. 133 Ohio St. 50 
—Village of Struthers v. Sokol, 
140 N.E. 519, 620, 108 Ohio St. 263. 

21 . “Supplementary to the state 
act’’ dletlngulshed 

La.— Loewenberg v. Fidelity Union 
Casualty Co., App., 147 So. 81, 90. 

82. N.M.—Jackson v. Gallegos, 30 
P.2d 719, 724, 38 N.M. 211. 

23. N.J.—Carey v. Monroe, 86 A. 
466, 457, 54 N.J.Eq. 632. 
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CONFLICT OF LAWS 

This Title includes a discussion of the general principles governing choice as between the laws of 
two or more jurisdictions of the applicable law and the recognition and enforcement of foreign laws. 
Other than as essential to clear statement of such general principles, applications thereof to specific sub¬ 
ject matters are discussed in appropriate places in other titles. 

Mutters not in tills Title, treated elsewhere in tills work, see Descriptive-Word Index 

Analysis 


§ 1. Definition—p 829 

2. Sources of rules—p 832 

3. Recognition or enforcement of foreign law; comity—p 833 

4. - Extent and limitations of exercise—p 851 

5. Reciprocity—p 866 

6. Extraterritoriality—^p 868 

7. Administration of foreign rules as to conflict of laws—872 

8. Laws which may govern—^p 875 

9. - Lex fori—p 876 

10. - Lex domicilii—p 879 

11. - Lex l(ici contractus—p 880 

12. - Lex loci delicti—p 896 

13. -Lex loci rei sitae—^i) 904 

14. Status—p 905 

15. - Change of status—p 916 

16. Capacity—p 917 

17. Property—p 926 

18. - Movables—p 926 

19. - Immovables—p 936 

20. Form—p 942 

21. Construction and interpretation—^p 94S 

22. Remedies—p 948 


§ 1. Definition 

Conflict of laws or private international law consti¬ 
tutes that field of law which determines whether foreign 
law should or should not be given effect to or enforced. 

Strangely enough, although the branch of law 
commonly referred to as “Conflict of Laws” or 
“Private International Law” has had innumerable 
applications in the decided cases and has come to 
have fairly definite meaning and connotation, there 
is a dearth of judicial definition as to the subject. 
Mr. Justice Gray speaks of the term, in Hilton v. 
Guyot, N. Y., 16 S.Ct. 139, 143, 159 U.S. 113, 163, 

1. “Dcflnilions of the subject of our 
study are almost as numerous as the 
authors who have written upon it." 

—Beale Conflict of Laws § 1.2. 

“The Conflict of Laws is that part 
of the law which deals with the 
extent to which the law of a state 
operates, atiG determines whether 


40 L.Ed. 95, as "concerning rights of persons with¬ 
in the territory and dominion of one nation by rea¬ 
son of acts, public or private, done within the do¬ 
minion of another nation.” In Roche v. Washing¬ 
ton, 19 Tnd. 53, 56, the court defines it as “that 
which regulates the comity of states in giving ef¬ 
fect, in one, to the municipal laws of another, re¬ 
lating to private persons, their contracts, etc.” 

The scarcity of judicial definitions has not, how¬ 
ever, prevented legal writers on the subject from 
attempting to delimit its scope by way of defini¬ 
tion,^ and the American Law Institute in its Re- 

“The Jurisprudence . . . aris¬ 

ing from the conflict of the laws of 
dilTorent nations in their actual ap¬ 
plication to modern commerce and 
intercourse.” — Story Conflict of 
Law.s, 8th ed, p 9. 

"Private International Law is that 
branch of the law of a country 


the rules of one or another state 
should govern a legal situation. A 
Conflict of Laws problem is present¬ 
ed whenever a legal controversy 
arises in which there is a foreign 
element.” — Goodrich Conflict of 
Laws, 2d ed, 8 1. 
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CONFLICT OF LAWS 


15 O.J.S. 


§ 1 


statement of the Law of Conflict of Laws, states 
as to its subject matter: ''That part of the law of 
each state which determines whether in dealing with 
a legal situation the law of some other state will be 
recognized, be given effect or be applied is called 
the Conflict of Laws.”* 

In the two cases which have been referred to 
earlier in this section as approaching a definition 
the term was conceived as involving a branch of 
international law;* but, as has already been noted. 


the field of law herein discussed is commonly refer¬ 
red to as either the "Conflict of Laws” or "Private 
International Law,” the courts using the one or the 
other indiscriminately. The former seems to ap¬ 
pear more frequently in the American cases.^ Both 
designations, however, have been criticized, partic¬ 
ularly by the text-writers. 

"Conflict of Laws” is criticized because it sug¬ 
gests a struggle between two laws for mastery,® and 
because it is too narrow in scope.® 


which relates to cases more or less 
subject to the law of other coun¬ 
tries.”—^Wharton Conflict of Laws 
P 1* 

*'The branch of the law called for 
convenience the Conflict of Laws 
deals primarily with the application 
of laws in space. Whenever a ques¬ 
tion is raised of applying to a Juri¬ 
dical situation the law of one or an¬ 
other country, the question so raised 
must be settled by the principle of 
the Conflict of Laws.”—Beale Con¬ 
flict of Laws S 1.1. 

“Private International Law is that 
department of national law which 
arises from the fact that there are 
in the world territorial Jurisdictions 
possessing: different laws.”—West- 
lake Private International Law p 1. 

8. Restatement. Conflict of Laws i 

1 ( 2 ). 

a U.S.—Hilton V. Guyot N.Y.. 16 S. 

Ct. 139. 143, 159 U.S. 113, 40 L.Ed. 

96. 

Ind.—Roche v. Washlngrton, 19 Ind. 

53. 56. 

“International law, in its widest 
and most comprehensive sense,—in¬ 
cluding: not only questions of rig:ht 
between nations, governed by what 
has been appropriately called the 
*law of nations/ but also questions 
arising under what is usually called 
*private international law,* or the 
‘conflict of laws.’ ”—Hilton v. Guyot, 
supra. 

4. U.S.—U. S. V. Guaranty Trust 

Co. of New York, N.Y., 55 S.Ct. 

221, 293 U.S. 340, 79 L.Ed. 415, 95 

A.L.R. 661. 

N.Y.—Loucks V. Standard Oil Co. of 

N. Y., 120 N.E. 198, 224 N.Y. 99. 
Tsm nssd iaterchaagsably 
Wyo. — Union Securities Co. v. 

Adams. 236 P. 513, 33 Wyo. 46. 

a Tsrm disoiuiBsd 

(1) Mr. Dicey has the following 
to say on the various names applied 
to this department of the law: “By 
many American writers, and notably 
by Story, it has been designated as 
the ‘conflict of laws.* The apparent 
appropriateness of the name may be 
best seen from an example of the 
kind of case in which a 'conflict* is 
supposed to arise. H and W, Por- 
tug:uese subjects, are first cousins. 
By the law of Portugal they are le-^ 


gaily incapable of intermarriage. 
They come to England and there 
marry each other in accordance with 
the formalities required by the Eng¬ 
lish Marriage Acts. Our Courts are 
called upon to pronounce upon the 
validity of the marriage. If the law 
of England be the test the marriage 
is valid: if the law of Portugal be 
the test the marriage is invalid. 
The question at issue, it may be 
said, is, whether the law of England 
or the law of Portugal is to prevail. 
Here we have a conflict, and the 
branch of law which contains rules 
for determining it may be said to 
deal with the conflict of laws, and 
be for brevity’s sake called by that 
title. The defect, however, of the 
name is that the supposed ‘conflict* 
18 fictitious and never really takes 
place. If English tribunals decide 
the matter in hand, with reference 
to the law of Portugal, they take 
this course not because Portuguese 
law vanquishes English law. but be¬ 
cause it is a principle of the law of 
England that, under certain circum¬ 
stances, marriages between Portu¬ 
guese subjects shall depend for their 
validity on conformity with the law 
of Portugal. Any such expression, 
moreover, as ‘conflict,* or ‘collision,’ 
of laws, has the further radical de¬ 
fect of concealing from view the cir¬ 
cumstance that the question by the 
law of what country a given trans¬ 
action shall be governed. Is often a 
matter too plain to admit of doubt. 
No Judge probably ever doubted that 
the validity of a contract for the 
purchase and sale of goods between 
French subjects made at Paris, and 
performed, or intended to be per¬ 
formed. in France, depends upon the 
rules of French law. The term con¬ 
flict of laws has been defended on 
the ground of its applicability, not 
to any collision between the laws 
themselves, but to a conflict in the 
mind of a Judge on the question 
which of two systems of law should 
govern a given case. This sugges¬ 
tion gives, however, a forced and 
new sense to a received expression. 
It also amounts simply to a plea 
that the term conflict of laws may 
be used as an inaccurate equivalent 
for the far less objectionable phrase 
choice of law.”—^Dicey Conflict of 
Laws p 12. 


(2) “ 'Conflict of Laws* suggests 
two laws struggling to master a 
given situation. T^is is not true— 
there is no 'conflict*—rather should 
we call our subject ‘concord of laws,' 
or 'choice of laws,* for by means of 
rules here we seek to And the one 
law which controls in a given legal 
situation. The conflict, if any. is In 
the mind of the Judge who has to 
decide the question, which rule of 
law shall he apply.”—Goodrich Con¬ 
flict of Laws, 2d ed. | 4. 

(8) “If, in a case before an Amer¬ 
ican court, the rights of the parties 
depend upon a transaction which 
took place in France, and the trans¬ 
action is of a kind concerning which 
the French law and that of the 
American court are different, the 
question arises whether the transac¬ 
tion is governed by the French law 
or not. If the court decides that 
it is governed by the French law, 
then it is bound to apply that law 
in determining the rights of the 
parties, not from courtesy or polite¬ 
ness to France, but because Justice 
requires it. The rights of the par¬ 
ties depend partly on the circum¬ 
stances of the transaction, and part¬ 
ly on the law which gave the trans¬ 
action its force and effect. It would 
be as unjust to apply a different law, 
as it would be to determine the 
rights of the parties by a different 
transaction. In applying the French 
law, the court does not allow it to 
operate in America, but only recog¬ 
nizes the fact that it did operate in 
France. In such a case as this, it 
is evident that there is no conflict 
of laws. There is a difference be¬ 
tween the French law and the Amer¬ 
ican law, and there is a question 
which of them applies to the case, 
but the question Itself assumes that 
only one does apply, and there can 
be no conflict between a law that 
applies to a case and another that 
does not. The question which of the 
two laws is applicable cannot prop¬ 
erly be called a conflict of the laws.” 
—Story Conflict of Laws, 8th ed, P 
88 . 

Oi “The phrase is coming to be 
rather commonly applied (as it prop¬ 
erly applies) to only one portion of 
the subject; that portion which de¬ 
termines which law of two possible 
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CONFLICT OF LAWS 


“Private International Law” is opposed as open 
to the criticism that, while “International Law,” as 
applied to public rights and duties, has a definite 
and recognized sanction in the law of nations, the 
jus gentium, such law has not yet been held, in 
courts following the Anglo-Saxon system of juris¬ 
prudence, to impose limitations on independent sov- 


1 1 

creignties in dealing with strictly private rights 
within their own territorial jurisdiction.^ The prin¬ 
ciples controlling the determination of such rights 
are to be found, not in the law of nations, but in 
the treaties, statutes, and judicial decisions forming 
the law of the jurisdiction in which the question 
arises.® 


laws Koverns a certain relation in ■ 
queation. . . . This narrow use 

is doubtless the more correct. The 
phrase 'Conflict of Laws’ exactly ap¬ 
plies to only a portion of the prin¬ 
ciples usually dealt with under the 
title.”—Beale Conflict of Laws § 1.16. 

7. "The question what Jurisdiction 
can be exercised by the Courts of 
any country according to its munici¬ 
pal law cannot, I think, be conclu¬ 
sively determined by a reference to 
principles of International law. No 
nation can execute its Judgments, 
whether against persons or movables 
or real property, in the country of 
another. On the other hand, if the 
Courts of a country w'ere to claim, as 
against a person resident there, ju¬ 
risdiction to adjudicate upon the ti¬ 
tle to land in a foreign country, and 
to enforce its adjudication in per¬ 
sonam. It is by no mean.s certain that 
any rule of international law would 
be violated. But in considering what 
Jurisdiction our Courts possess, and 
have claimed to exercise in relation 
to matters arising out of the coun¬ 
try, the principles which have found 
general acceptance amongst civilised 
nations as defining the limits of 
Jurisdiction are of great weight.”— 
British South Africa Co v. Corn- 
panhia de Mocainbique, 11893] A.C. 
602, 624. 

Sanction of sovereignty required 

(1) "Writers on interna I lonal law, 
however valuable their labours may 
be in elucidating and ascertaining 
the principles and rules of law, can¬ 
not make the law. To be binding, 
the law must have received the as¬ 
sent of the nations who are to be 
bound by it. This assent may be ex¬ 
press, as by treaty or the acknowl¬ 
edged concurrence of governments, 
or may be implied from e.stablished 
usage.—an instance of which is to 
be found in the fact that merchant 
vessels on the high seas are held to 
be subject only to the law of the 
nation under whose flag they sail, 
while in the porta of a foreign state 
they are subject to the local law as 
well as to that of their own coun¬ 
try. In the absence of proof of as¬ 
sent, as derived from one or other 
of these sources, no unanimity on 
the part of theoretical writers would 
warrant the Judicial application of 
the law on the sole authority of their 
views or statements. Nor, in my 
opinion, would the clearest proof of 
unanimous assent on the part of 


other nations be safficient to author¬ 
ize the tribunals of this country to 
apply, without an Act of Parliament, 
what would practically amount to a 
new law. In so doing we should be 
unjustifiably usurping the province 
of the legislature. The assent of 
nations is doubtless sufficient to give 
the power of parliamentary legisla¬ 
tion in a matter otherwise within the 
sphere of international law; but it 
would be powerless to confer with¬ 
out such legislation a Jurisdiction 
beyond and unknown to the law, such 
as that now insisted on, a Jurisdic¬ 
tion over foreigners in foreign ships 
on a portion of the high seas.”— 
Reg. V. Keyn, 2 Ex.D. 63, 202, 5 E. 
R.C. 946, per Cockburn, C. J. 

(2) "Mere definitions of right and 
wrong are not necessarily law. They 
may be so manifestly just that they 
ought to control civil conduct, but 
the citizen is under no legal obliga¬ 
tion to obey them unle.ss they are the 
expressed command of the supreme 
power in the state. A rule of civil 
conduct, to have the force of law, 
must emanate from some power that 
IS supreme in the field to which the 
rule belongs. When we would know 
what the law is, therefore, we must 
inquire always from what power it 
proceeds, and the right of that pow¬ 
er to prescribe it.”—Swift v. Phila¬ 
delphia, etc.. R. Co., C.C.I11., 64 P. 
59, 61. 

DlBcnsslon of term by text-writers 

(1) "The term 'Private Interna¬ 
tional Law* is also inaci-urate. The 
rules here are not a 'private species 
of the body of rules which prevails 
between one nation and another,’ a.s 
they should be if the term ‘interna¬ 
tional’ is taken in its accepted legal 
meaning.”—Goodrich Conflict of 
Laws, 2d ed, § 4. 

(2) "Modern authors, and notably 
Mr. Westlake, have named our sub¬ 
ject Private International Law. This 
expression is handy and manageabh'. 
It brings into the light the great and 
increasing harmony between the 
rules as to the application of foreign 
law which prevails in all civilized 
countries, such as England, France, 
and Italy. The tribunals of different 
countries, as already pointed out, fol¬ 
low similar principles is determining 
what is the law applicable to a given 
case, and aim at the same result, 
namely, the recognition in every civ¬ 
ilised country of rights acquired un¬ 
der the law of any other country. 
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Hence an action brought to enforce a 
right acquired under the law of one 
country (e. g., of France) will in 
general be decided in the same man¬ 
ner in whatever country it be main¬ 
tained, whether, that is to say. It 
be brought in the Courts of England 
or of Germany. On this fact is 
based the defence of the name Pri¬ 
vate International Law. The rules, 
it may further be said, which the 
words designate, affect the rights of 
individuals as against one another, 
and therefore belong to the sphere 
of ‘private,’ not of public law; and 
these rules, as they constitute a body 
of principles common to all civilised 
countries, may lie rightly termed ‘in¬ 
ternational.’ ”—^Dlcey Conflict of 
Laws p 12. 

(3) The term "Private Internation¬ 
al Law” is adopted by Prof. West- 
lake, and Prof. Woolsey says: “It Is 
called private, because It is concern¬ 
ed with the private rights and rela¬ 
tions of individuals. It differs from 
territorial or municipal law, in that 
it may allow the law of another 
territory to be the rule of Judgment 
in preference to the law of that 
where the case Is tried. It is Inter¬ 
national, because, with a certain de¬ 
gree of harmony, Christian states 
have come to adopt the same princi¬ 
ples in Judicial decisions, where dif¬ 
ferent municipal laws clash. It is 
called law, just as public interna¬ 
tional law is so called; not as im¬ 
posed by a superior, but as a rule 
of action freely adopted by the sov¬ 
ereign power of a country, cither In 
consideration of its being so adopt¬ 
ed by other countries, or of its 
essential ju.stice. And this adoption 
may have taken place through ex¬ 
press law giving direction to courts, 
or through power lodged in courts 
themselves.”—Woolsey International 
Law, 5th ed, S 73. 

8: Bnch questions, la the absence of 
treaty or statute, must be decided by 
the courts in the light of Judicial 
decision, the works of Jurists and 
commentators, and from the acts and 
usages of civilized nations.—Hilton 
V. Guyot, N.Y.. 16 S.Ct. 139, 159 U. 
S. 113, 40 L.Ed. 95. 

“Private International Ibaw** a term 
of the future 

"No one now doubts that there Is 
a public international law of binding 
force, so far as any law can be de¬ 
clared obligatory for which no sov¬ 
ereign has supplied or can supply a 
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§ 2. Sources of Rules . 

Rules as to the conflict of laws are derived from the 
same sources as are other rules of law. 

Fundamentally, and implicit in all the decisions 
involving Conflict of Laws problems, the rules gov¬ 
erning the solution of such problems constitute, as 
discussed in § 3 infra, a part of the local law of 
every state or nation, and, as a necessary conse¬ 
quence, such rules are derived from the same sourc¬ 
es,® and are ascertained in the same way, and guid¬ 
ed by the same reasoning, as are all other princi¬ 
ples of local or municipal law.^® 

It has been said that Conflict of Laws rules have 


their origin in, or are founded on, public conven¬ 
ience and policy,but that no rule or set of rules 
has yet been devised which will make Conflict of 
Laws a logical whole .^2 

In seeking evidence of Conflict of Laws rules, 
resort must be had to the various sources to which 
courts resort in determining any other rule of law, 
such as the statutes and prior decisions of the state 
or nation,^® and it is apparent that civil law author¬ 
ities arc not conclusive on English and American 
courts no matter how great weight they may be 
given in the absence of precedents in our own ju- 
risprudence.i^ 


sanction. That it exists and is a 
part of the common law of Kngland 
has been the doctrine of Anulo-Amer¬ 
ican courts since the middle of the 
last century. That it exists and has 
a bindinf; force is assumed in the 
Constitution of the United Slates, in 
its provision that Congress may de¬ 
fine and punish ofienses against the 
Law of Nations. It defines, but does 
not create them. S. v. Arjona, 

N.y., 7 S.Ct. 628, 120 U.S. 479, 488. 
30 L.Ed. 728]. Private internation¬ 
al law stands on very different 
ground. It is only an expression of 
the opinion of particular courts or 
jurists as to what law should be ap¬ 
plied to the determination of a ques¬ 
tion involving private rights of for¬ 
eigners or private rights claimed by 
virtue of some foreign transaction. 
It IS a doctrine of preferences be¬ 
tween different laws of different sov¬ 
ereigns. The old name of Conflict of 
Laws is still the more scientific one, 
and Germany and Italy not unreason¬ 
ably adhere to it. Private interna¬ 
tional law is something to which the 
world is working up. It is, in strict¬ 
ness. a term of the future.”—17 Har¬ 
vard L.Rev. 400 (article by Simeon 
£. Baldwin). 

d. U.S.—Hilton V. Guyot, N.Y., 16 

set. 113, 159 U.S. 163, 40 L.Ed. 

95. 

12 C.J. p 432 note 5. 

At oommon law 

(1) It has been said that there Is 
no common-law rule determining con¬ 
flict of laws between states.”—Grine- 
staff V. New York Central R. R., 253 
Ill.App. 589. 

(2) There are cases, however, 
which state, in speaking of the rule 
under which foreign law is given ef¬ 
fect. that such rule is part of the 
common law. 

Mass.—Pearsall v. Dwight, 2 Mass. 

84, 89. 

Wyo.—Union Securities Co. v. Adams, 

236 P. 513, 514, 38 Wyo. 45. 

lOii U.S.—Bank of Augusta v. Earle, 

Ala., IS Pet. 519, 10 L.Bd. 274. 


11. N.H.—Gray v. Gray, 174 A. 508, 
87 N.H. 82. 94 A.L.R. 404. 

N.y.—Holmes v. Remsen, 4 Johns. 
Ch. 460. 

“The true foundation on which the 
administration of international law 
mu.st rest is, that the rules w'hich 
are to govern are those which arise 
from mutual interest and utility, 
from a sense of the inconvenience 
which would result from a contrary 
doctrine, and from a sort of moral 
necessity to do justice, in order that 
justice may be done to us in re¬ 
turn.”—Story Conflict of Laws, 8th 
ed, p 33. 

12. Me.—Pringle v. Gibson, 195 A. 
695, 697. 135 Me. 297. petition de¬ 
nied 197 A. 553, 135 Me. 512. 

N.H.—Gray v. Gray. 174 A. 508, 512, 
87 N.H. 82, 94 A.L.R. 1404. 

”No rule or .set of rules has yet 
been devised which w’lll make the 
conflict of laws a logical whole. 
There are places where logic has to 
give way to evident facts. In these 
places horse sense has prevailed over 
the deductions of the schoolmen. It 
should continue to do so.” 

Me.—Pringle v. Gibson, supra. 

N.H.—Gray v. Gray, supra. 
Application of foreign law matter of 
policy 

"Whether, upon the issue of ap¬ 
plying foreign law, we should fol¬ 
low our own views entirely, or adopt 
those expressed in the lex loci which 
are pertinent, is, like most of the 
questions involved in this case, a 
matter of what is sound policy. That 
problem will no doubt be solved in 
the future, and some definite rules 
will be evolved, as there have been 
already on the main issue of follow¬ 
ing the lex loci.”—Gray v. Gray, su¬ 
pra. 

ISL ”This law of comity is parcel of 
the municipal law of the respective 
countries in which It is recognized, 
the evidence of which, in the absence 
of domestic legislation or judicial 
decisions, is frequently sought in the 
treatises of writers on international 
law, and in certain commentaries up¬ 
on the civil law which treat more or 
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less copiously upon subjects of this 
nature ”—Moultrie v. Hunt, 28 N.Y. 
394, 396. 

14w Okl.—Chicago, etc., R. Co. T. 

Grovc.M. 93 P. 755, 20 Okl. 101, 22 

L.R.A ,N S , 802. 

12 C.J. p 432 note 6. 

“The civil and the common law di¬ 
vide the legal dominion of the civil¬ 
ized urorld. That which most dis¬ 
tinguishes the one from the other is 
the weight and importance attached 
to recorded decisions. In the former 
precedent has played a relatively un¬ 
important part, while in the latter it 
has been in a large measure the con¬ 
trolling principle. The distinction is 
fundamental. In the civil law each 
case is, in theory, determined by the 
judge in accordance with his concep¬ 
tion of the natural and moral rights 
involved Thi.s system has never 
taken root among the English- 
speaking people, although from the 
time when the English judges were 
first in a measure brought under its 
influence they have adopted many of 
its libera], just, and beneficent prin¬ 
ciples. But English and American 
courts have always been skeptical of 
the value of any theory of natural 
justice as a working principle in the 
administration of the law. It substi¬ 
tutes the individual for a system. 
Men view it from the different an¬ 
gles of their varying personalities. 
To use a classic illustration, the rea¬ 
son of Titus frequently differs from 
the reason of Septimus. The great 
writers on the civil law recognize 
this. Savigny says: ‘When a case 
is submitted for the decision of one 
unskilled in law, he will generally 
decide it according to a confused im¬ 
pression of the whole, and. neverthe¬ 
less, if of sound sense and decided 
character, will believe himself very 
sure of his point. It will, however, 
be very much a matter of chance 
whether a second person of like 
qualities will give the same or the 
opposite opinion.' A system of law 
resting upon such principles is nec¬ 
essarily unstable and unsuited to the 
genius of the English-speaking race. 
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The CJ.S. title Courts §§ 186-216, also 15 CJ. 
p 915 note 72-p 963 note 51 should be consulted for 
a treatment of the authorities dealing with the ef¬ 
fect of prior decisions or authorities as law in sub¬ 
sequent litigation. 

§ 3. Recognition or Enforcement of Foreign 
Law; Comity 

a. Basic rules 

b. Basis for recognition of foreign law 

c. As between the stales 

d. Territories of the United Slates 

e. Indian tribes 

f. Colonies, settlements, etc. 

g. Proof of foreign law 


a. Basic Buies 

While no law haa of Ita own force any effect outalde 
the territory of the atate or nation from which Ita au¬ 
thority la derived, foreign lawa or righta baaed thereon 
will, within certain llmita, be given effect or enforced 
everywhere. 

Resulting directly and necessarily from the inde¬ 
pendence in international law of distinct sovereign¬ 
ties,^ 5 a full treatment of which is in the C.J.S. title 
International Law § 10, also 33 C.J. p 396 note 82 
and p 397 notes 88-95, is the rule, universally reit¬ 
erated, that no law, statute, or otherwise has any 
force or effect of its own beyond the limits of the 
sovereignty from which its authority is derived, 


which has always been willing: to a 
degrree to sacrifice abstract justice to 
certainty and practicability.”—State 
V. Manford, 106 N.W. 007. 908, 97 
Minn. 173. 

Frlnolples not to bo based on elvll- 
law anthorltles 

(1) "Is it then permissible for us 
to base principles of the conflict of 
laws on civil-law authorities? It is 
submitted in general that this should 
not be done. It is true that certain 
doctrines of the conflict of laws, re¬ 
lating to the limits of jurisdiction, 
are of international origin, and that 
they should therefore be the same 
throughout the civilized world: a 
fact which is over-emphasized by the 
name Private International Law, 
often erronwusly given to the sub¬ 
ject. Apart however from question.s 
of national jurisdiction there can be 
little doubt that the principles of 
the conflict of laws are in the fullest 
sense principles of the municipal 
law of each country. With us such 
questions are solved or should be 
solved entirely in accordance with 
common-law principles and analo¬ 
gies: and to follow the authority of 
writers on the modern civil law is as 
improper as it would be to accept 
from a continental w’ritcr the doc¬ 
trine that a written contract requires 
no consideration. The practice in¬ 
troduced by Lord Mansfield, or at 
least in his lime, of turning to civil- 
law authors and authority, and con¬ 
tinued by several scholarly American 
lawyers during the first third of the 
nineteenth century was not one 
which has tended to preserve the 
correctness and purity of the com¬ 
mon law."—23 Harvard L.Rev. pp 1, 
7, (article by Joseph H. Beale). 

(2) "In looking for precedents and 
Juridical opinions ... we ought, 
before searching elsewhere, to re¬ 
sort to those of the country from 
which we derive our legal system, 
and to those furnished by the courts 
and Jurists of our own country. It 
ts only after we have exhausted 

15 C.J.S.-53 


these soures of instruction, without' 
su<*ccss, that we can profitably seek 
for light in the works of the jurists 
of the continent of Europe."—Moul¬ 
trie v. Hunt, 23 N.T. 394, 400. 

15. Mass.—Blanchard v. Russell, 13 
Mass. 1, 4. 

"That the laws of any State can¬ 
not. by any inherent authority, be 
entitled to respect exterritorially, or 
beyond the jurisdiction of the State 
which enacts them. Is the necessary 
re.sult of the independence of dis¬ 
tinct sovereignties."—Blanchard v. 
Russell, supra. 

16. U.S.—Franklin Sugar Refining 
Co. v. William D. Mullen Co., D.C. 
1V*1., 7 F.2d 470. 

Ark.—St. Louis-San Francisco Ry. 
Co. v. Cox, 283 S.W. 31, 171 Ark. 
103—Meekins v. Meekins, 275 S.W. 
337. 169 Ark. 265. 

Cal.—Commonwealth Acceptance Cor¬ 
poration V. Jordan, 246 P. 796, 198 
Cal. 618—Quong Ham Wuh Co. v. 
Industrial Ace. Commission of Cal¬ 
ifornia, 192 P. 1021, 184 Cal. 26. 12 
A.L.R. 1190, error dismissed 41 S. 
Ct. 373. 255 U.S. 445, 65 L.Ed. 723 
—North Alaska S.almon Co. v. 
Pillsbury. 162 P. 93. 174 Cal. 1. L. 

R. A.1917E 642—Wolf v. Gall, 163 
P. 346, 32 Cal.App. 286, rehearing 
denied 163 P. 350. 32 Cal.App. 286. 

Colo.—Mosko V. Matthews, 284 P. 
1021, 87 Colo. 55—Wells v. Schus- 
ter-Ilax Nat. Bank, 48 P. 809, 23 
Colo. 534—Atchison. T. & S. F. Ry. | 
Co. V. Betts, 15 P. 821, 10 Colo. 431 
—Sullivan v. German Nat. Bank 
of Denver, 70 P. 162. 18 Colo.App. 
99—Atchisoa, T. & S. F. Ry. Co. v. 
Maggard, 39 P. 985, 6 Colo.App. 85. 
Fla.—Equitable Life Assur. Soc. of 
the United States of America v. 
McRee, 78 So. 22. 76 FJa. 257. 

Ga.—Grimmett v. Barnwell, 192 S.E. 
191, 184 Ga. 4&1. 

Idaho.—Walbridge v. Robinson, 126 
P. 812, 22 Idaho 236, 43 L.R.A.,N. 

S. . 240. 

Ill. —Union Bridge & Construction Co. 
V. Industrial (^ommisBion, 122 N. 
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E. 609, 287 Ill. 396—Dibble v. Win¬ 
ter, 93 N.E. 145, 247 Ill. 243. 

Iowa.—Rastede v. Chicago, St. P., M. 

& O. Ry. Co., 212 N.W. 751, 203 
Iowa 430. 

Kan.—State v. Stanley. 179 P. 361, 
104 Kan. 475, citing Corpus Juris. 
La.—Briggs. Lac'oste & Co. v. Camp¬ 
bell. 19 La. 524. 

Me.—Pringle v. Gibson, 196 A. 695, 
135 Me. 297, petition denied 197 A. 
553, 135 Me. 512. 

Md.—London Guarantee & Accident 
Co. V. Balgowan S. S. Co., 166 A. 
334, 336, 161 Md. 145, citing Cor- 
pus Juris —Dickey v. Pocomoke 
City Nat. Bank, 43 A. 33, 89 Md. 
280. 

Mas.s.—Blanchard v. Ru.ssell. 13 Mass. 

1—Pearsall v. Dwight, 2 Mass. 84. 
Mich—Henkel v. Henkel. 276 N.W. 
622, 282 Mich. 473. 

Minn.—Herrick v. Minneapolis & St. 
L. R. Co., 16 N.W. 413. 31 Minn. 
11, 47 Am.R. 771. 

Miss.—Dickerson v. Western ITnlon 
Telegraph Co., 74 So. 779, 114 Miss. 
115. 

Mo.—Gelser Mfg. Co. v. Todd, 224 S. 
W. 1006, 1008, citing Corpus Juris 
— State ex rel. Frecllng v. Na¬ 
tional City Bank of Kansas City, 
App., 274 S.W. 945, transferred 
State of Oklahoma ex rel. Freeling 
V. National City Bank of Kansas 
City, Sup.. 267 S.W. 118—Jerome 
P. Parker-Harri.s Co. v. Stephens, 
224 S.W. 1036, 205 Mo.App. 373. 
Mont.—Mieyr v. Federal Surety Co., 
34 P.2d 982. 97 Mont. 503. 

N.II.—Proctor v. Frost, 197 A. 818. 
N.J.—Bolmer v. Edsall, 106 A. 646, 
90 N.J.Eq. 299. 

N.Y.—Loucks V. Standard Oil Co. of 
Now York. 120 N.E. 198, 224 N.Y. 
99, reversing 169 N.Y.S. 282, 172 
App.Div. 227, which reversed 156 
N.Y.S. 9. 92 Mlsc. 476—Marshall 
V. Sherman, 42 N.E. 419, 148 N.Y. 
9, 34 L.R.A. 757, reargument denied 
43 N.E. 988, 148 N.Y. 755—Matter 
of Waite, 2 N.E. 440, 99 N.Y. 433. 
448—Edgerly v. Bush, 81 N.Y. 199. 
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and conversely, every person who is found within purposes or as a resident, is bound by its laws so 
the Hmits of a government, whether for temporary far as they are applicable to him.^*^ Notwithstand- 


204—^Whltford v. Panama R. Co., 
2S N.Y. 465, 481—Pletrarola v. New 
Jersey & H. R. Ry. & Perry Co., 

116 N.y.S. 249, 131 App.Dlv. 829, 
affirmed 91 N.B. 120, 197 N.Y. 434 
—In r« Honeyman, 192 N.Y.S. 910, 

117 Misc. 653, affirmed 193 N.Y.S. 
936, 202 App.Div. 728. 

N.C.—Howard v. Howard, 168 S.E. 
101, 200 N.C. 674—-McCullough v. 
Scott, 109 S.E. 789, 182 N.C. 865. 
Ohio.—Schaeffer v. Alva West & Co., 
4 N.E.2d 720, 53 Ohio App. 270. 

Or.—Deardorf v. Idaho Nat. Harves¬ 
ter Co., 177 P. 38, 90 Or. 426. 

S.D.—^Knittle v. Ellenbusch, 169 N.W. 
893, 38 S.D. 22. 

Tenn.—Snyder v. Yates, 79 S.W. 796, 
112 Tenn. 309. 

Tex.—^Western Union Telegraph Co 
v. Epley, Civ.App., 218 S.W. 628— 
Clay V. Atchison, T. & S. P. Ry. 
Co., Civ. App., 201 S.W. 1072. af- 
llrmed. Com.App., 228 S.W. 907— 
Hicks V. Sias, Civ.App., 102 S.W^. 
2d 460. 

Va.—C. I. T. Corporation v. Guy, 196 
S.E. 669. 170 Va. 16—S. H. Hawes 
& Co. V. Wm. R. Trigg Co., 66 S. 
E. 538. 110 Va. 165, modified on 
other grounds U. S. v. Ansonia 
Brass & Copper Co., 31 S.Ct. 49. 
218 U.S. 452. 64 L.Ed. 1107. 

Wis.—State V. Pierce, 209 N.W. 693, 
191 Wis. 1—Anderson v. Miller 
Scrap Iron Co., 170 N.W. 275, 278, 
169 Wis. 106, citing Oorpas Juris— 
McMillan v. Spider Luke, etc., Co., 
91 N.W. 979, 116 Wis. 332, 60 L.R. 
A. 689, 95 Am.S.R. 947. 

Wyo.—JUnion Securities Co. v. Adams, 
236 P. 613. 614. 33 Wyo. 46. 

12 C.J. p 434 note 15. 

“It is fundamental that [state 
laws] have, ipso proprio vigone, no 
extra-territorial force. So far as 
their effect is concerned, every other 
state must he regarded as a separate 
sovereignty to trhe same extent as 
though it were a foreign nation. 
The laws of one state can bind only 
its own subjects, and others who 
may be within its Jurisdictional lim¬ 
its.”—Union Securities Co. v. Adams, 
supra. 

“No principle of general law is 
more universally acknowledged, than 
the perfect equality of nations. Rus¬ 
sia and Geneva have equal rights. 
It results from this equality, that no 
one can rightfully impose a rule on 
another. Each legislates for itself, 
but its legislation can operate on it¬ 
self alone. . . . As no nation can 

prescribe a rule for others, none can 
make a law of nations.”—The An¬ 
telope. Ga., 10 Wheat., U.S., 66, 122. 
6 L.Ed. 268. 

Ssasoa for rule 

“Statutes derive their force from 
the authority of the Legislature, and 


as a necessary consequence their ef¬ 
fect will be limited to the boundaries 
of the state.”—C. I. T. Corporation 
V. Guy, 196 S.E. 659, 661, 170 Va. 
16. 

Xazlm of the jus gentium 

“It is among the first maxims of 
the Jus gentium that the legislative 
power of every nation is confined to 
its own territorial limits. This is a 
principle which results directly and 
necessarily from the independence of 
nations. Whatever may be the na¬ 
ture of the law. whether it relates 
purely to persons and their civil 
qualities, or to things, it can, pro¬ 
prio vigors, have no force within the 
territorial limits of another nation.” 
—Polydore v. Prince, D.C.Me., 19 P. 
Cas.No.l 1.267. 1 Ware 402. 410. 

As matter of right 

U.S.—U. S. V. Bank of New York & 

Trust Co., D.C.N.Y., 10 F.Supp. 269, 

271. 

XndlTlduals uot followed by laws 

“The laws of a nation are opera¬ 
tive only within the limits of the 
territory over which the jurisdiction 
of the nation extends. They do not, 
as a general proposition, follow the 
individuals of such nation into the 
Jurisdictional limits of another na¬ 
tion, so as to attach to acts done in 
such other nation.”—Roche v. Wash¬ 
ington, 19 Ind. 63, 69, 81 Am.D. 376. 

PresumptloB as to statute 

(1) In absence of intention ex¬ 
pressed or inferred, presumption is 
that legislature does not intend stat¬ 
ute to operate beyond territorial lim¬ 
its of its jurisdiction.—Hartford Ac¬ 
cident & Indemnity Co. v. Chari rand. 
204 N.Y.S. 791, 209 App.Div. 352, re¬ 
versed on other grounds 145 N.E. 274, 
239 N.Y. 36. 

(2) Prlma facie, every statute is 
confined in its operation to the per¬ 
sons, property, rights, or contracts, 
which are within the territorial Juris¬ 
diction of the Legislature which en¬ 
acted it. The presumption is always 
against any intention to attempt giv¬ 
ing to the act any extraterritorial 
operation and effect. 

Idaho.—^Walbridge v. Robinson, 126 

P. 812, 22 Idaho 236, 43 L.R.A..N.S.. 

240. 

N.C.—McCullough v. Scott, 109 S.E. 

789, 182 N.C. 866. 

(3) No presumption arises from 
the failure of a state, through its 
legislative authority, to speak on the 
subject that it intends to grant any 
right, privilege, or authority under 
its laws to be exercised beyond such 
Jurisdiction.—^Walbridge v. Robinson, 
supra. 

17. U.S.—^Brown v. Duchesne, Mass., 

19 How. 183, 16 L.Ed. 696. 
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Ill.—Dibble v. Winter. 98 N.B. 146, 

247 Ill. 243. 

Tex.—Hicks v. Lias, Civ.App., 102 S. 

W.2d 460. 

Wyo.—Union Securities Co. v. Adams, 

236 P. 613, 33 Wyo. 46. 

12 C.J. p 434 note 10 [a], p 486 note 

16. 

**A diflloulty may sometlmM arise, 

in determining whether a particular 
law applies to the citizen of a for¬ 
eign country, and [is] intended to 
subject him to its provisions. But 
if the law applies to him, and em¬ 
braces his case, it is unquestionably 
binding upon him when he is within 
the Jurisdiction of the United States.” 
—Brown V. Duchesne, Mass., 19 How., 
U.S., 183, 194, 16 L.Ed. 695. 

Ob the high seas 

“In administering Justice between 
parties it is essential to know by 
what law, or code, or system of laws, 
their mutual rights arc to be de¬ 
termined. When they arise in a par¬ 
ticular country or state, they are 
generally to be determined by the 
laws of that state. Those laws per¬ 
vade all transactions which take 
place where they prevail, and give 
them their color and legal effect. 
Hence, if a collision should occur In 
British waters, at least between 
British ships, and the injured party 
should seek relief in our courts, we 
would administer Justice according 
to the British law, so far as the 
rights and liabilities of the parties 
were concerned, provided it were 
shown what the law was. If not 
shown, we would apply our own law 
to the case. In the French or Dutch 
tribunals they would do the same. 
But, if a collision orcurs on the 
high seas, where the law of no par¬ 
ticular state has exclusive force, but 
all are equal, any forum called upon 
to settle the rights of the parties 
would prima facie determine them by 
its own law as presumptively ex¬ 
pressing the rules of Justice; but if 
the contesting vessels belonged to 
the same foreign nation, the court 
would assume that they were subject 
to the law of their nation carried 
under their common flag, and would 
determine the controversy accord¬ 
ingly. If they belonged to different 
nations, having different laws, since 
it would be unjust to apply the laws 
of either to the exclusion of the 
other, the law of the forum, that is, 
the maritime law as received and 
practised therein, would properly 
furnish the rule of decision. In all 
other cases, each nation will also 
administer Justice according to its 
own laws. And it will do this with¬ 
out respect of persons to the stran¬ 
ger as well as to the citizen. If it 
be the legislative will that any par- 
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ing the universality of this principle, many cases in¬ 
to which a foreign element has entered are decided 
by the courts according to rules of law other than 
those which the forum would apply in a wholly do¬ 
mestic situation, underlying all of them, and thor¬ 
oughly established, being the rule that foreign law 
or rights accruing thereunder will, within the lim¬ 
its hereinafter set forth, be given effect and en- 
forced,!* even though such law or right be statu- 
tory,i® sometimes by reason of a statute to such ef- 
fect,20 it not being considered, apparently, that the 


§8 

application of Conflict of Laws rules involving the 
recognition or enforcement of foreign law or of 
rights acquired thereunder impairs in the least the 
sovereignty of the jurisdiction so doing.21 
As will be gathered from the discussion to fol¬ 
low, the rules determining the situations under 
which the foreign law or the rights arising there¬ 
under are given effect go to make up the body of 
law known as “Conflict of Laws,” and these rules 
in their general aspect have developed with a sur¬ 
prising degree of uniformity, although in their spe- 


ticular privilege should be enjoyed < 
by its own citizens alone, express 
provision will be made to that effect. 
Some laws, it is true, are necessar¬ 
ily special in their application to 
domestic ships, such as those relat¬ 
ing to the form of ownership, char¬ 
ter-party, and nationality; others 
follow the vessel wherever she goes, 
as the law of the flag, such as those 
which regulate the mutual relations 
of ma.ster and crew, and the powef 
of the master to bind the ship or her 
ownens. But the great mass of the 
laws are, or are intended to be, ex¬ 
pressive of the rules of justice and 
right applicable alike to all.”—The 
Scotland, N.Y., 106 U.S. 24, 26 L.Ed. 
1001. 

Dlstlactiom in Oriental countries 

Where a claim was made by the 
American consul at Calcutta for the 
cargo of a ship seized in a British 
port, as engaged in trade with the 
enemy, the court, after stating that 
the character of claimant as consul 
did not protect his character as mer¬ 
chant, said, with reference to the 
contention that claimant was not to 
be regarded as a British merchant: 
"It is contended on this point that 
the King of Great Britain does not 
hold the British poaae.Msions in the 
East Indies in right of sovereignty, 
and therefore that the character of 
British merchants docs not nece.s.sar- 
ily attach on foreigners locally res¬ 
ident there. But taking it that such 
a paramount sovereignty, on the part 
of the Mogul prince.s, really and sol¬ 
idly exists, and that Great Britain 
cannot be deemed to possess a sov¬ 
ereign right there; still it is to be 
remembered, that wherever even a 
mere factory is foundc‘d in the east¬ 
ern parts of the world, European per¬ 
sons trading under the shelter and 
protection of those establishments, 
are conceived to take their national 
character from that association un¬ 
der which they live and carry on 
their commerce. It is a rule of the 
law of nations, applying peculiarly 
to those countries, and Is dllTerent 
from what prevails ordinarily in 
Europe and the western parts of the 
world, in which men take their pres¬ 
ent national character from the gen¬ 
eral character of the country in 


which they are resident: and thisi 
distinction arises from the nature 
and habit of the countries: In the 
western parts of the world alien mer¬ 
chants mix in the society of the 
natives; access and intermixture are 
permitted; and they become incorpo¬ 
rated to almost the full extent. But 
in the East, from the oldest times, an 
immiscible character has been kept 
up; foreigners are not admitted into 
the general body and mass of the 
society of the nation; they continue 
strangers and sojourners as all their 
fathers were—Boris amara fuam non 
Intermiscuit undam; not acquiring 
any national character under the 
general sovereignty of the country, 
and not trading under any recognized 
authority of their own original coun¬ 
try, they have been held to derive 
their present character from that of 
the association or factory, under 
whose protection they live and carry 
on their trade.”—The Indian Chief, 3 
C. Rob. 12, 28. 

18. U.S.—Northern Pac. R. Co. v. 
Babcock. Minn., 14 S.Ct. 978, 154 
U.S. 190, 38 L..Ed. 958—Franklin 
Sugar Refining Co. v. William D. 
Mullen Co., D.C.Bel., 7 P.2d 470. 
Pla.—Herron v. Passailaigue, 110 So. 
539, 92 Pla. 818. 

Oa.—Joyner v. Joyner, 62 N.E. 182, 
131 Ga. 217, 18 L R.A.,N.S., 647— 
Eubanks v. Banks, 34 Ga. 407— 
Cox V. Adams, 2 Ga. 158. 

Md.—Lowndes v. Coof'.h, 39 A. 1045, 
87 Md. 478. 

Minn.—Herrick v. Minneapolis & St. 
L. Ry. Co., 16 N.W. 413, 31 Minn. 
11, 47 Am.R. 771. 

Neb.—In re Shram's Estate, 271 N. 

W. 694, 132 Neb. 268. 

N.J.—In re Fisher’s Will, 181 A. 

876, 119 N.J.Eq. 217. 

N.y.—Moultrie v. Hunt, 23 N.Y. 394. 
N.C.—In re Chase, 141 S.E. 471,' 196 
N.C. 143. 

Pa.—Oberholzer v. Oberholzer, 12 Pa. 
Dist. & Co. 271. 

Tenn.—Talmadge v. North American 
Coal & Transportation Co., 8 Head 
337. 

Tex.—Strawn Mercantile Co. v. First 
Nat. Bank, Civ.App., 279 S.W. 473. 
Va.—C. I. T. Corporation v. Guy, 196 
S.B. 669, 170 Va. 16. 
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Wyo.—Union Securities Co. v. Adams, 
236 P. 613, 614, 33 Wyo. 45, citing 
Oorpns Jtirls. 

“It is undoubtedly a rule of the 
common law that effect should be 
given to the laws of other states to 
the extent and within the limits men¬ 
tioned.”—Union Securities Co. v. 
Adams, supra. 

Basis of rule 

The rule is founded on the tacit 
consent of civilized nations, arising 
from its general utility, and seems 
to be a part of the law of nations 
adopted by the common law.—Pear¬ 
sall V. Dwight. 2 Mass. 84, 89. 

Bnle not inimical to oltiseiLB of fonm 
“We are far from Impressed with 
any idea that the employment of the 
rule of comity in a proper case is 
inimical to the Interests of our own 
citizens. It is conducive to mutual 
good will between states, necessary 
to law enforcement, and promotive 
of like respect exercised between 
states that ob.serve such neighborly 
amenitie.s.”—Mosko v. Matthews, 284 
r. 1021, 1023, 87 Colo. 56. 

19. U.S.—Curtis v. Campbeli, C.C.A. 
Pa., 76 P.2d 84, certiorari denied 56 
S.Ct. 649, 296 U.S. 737, 79 L.Ed. 
1685. 

Pa.—Flschl V. Chubb, 30 Pa.Dist. & 
Co. 40. 

80. Mo.—State v. Board of Health, 
61 S.W.2d 926—Cox v. Terminal R. 
Ass’n of St. Louis, 55 S.W.2d 685, 
331 Mo. 910. 

Tex.—Jones v. Louisiana Western 
Ry. Co., Com.App., 243 S.W. 976. 
Legislative declaration of comity 
Such statute has been said to be a 
legislative declaration of comity.— 
State V. State Board of Health. Mo., 
61 S.W.2d 925—Cox v. Terminal R, 
Ass’n of St. Louis, 66 S.W.2d 686, 
331 Mo. 910. 

81. U.S.—Bank of Augusta v. Earle, 
Ala., 13 Pet. 619, 10 L.Ed. 274. 

N.H.—Precourt v. Driscoll, 167 A. 
525, 85 N.H. 280, 78 A.L.R. 874. 

“It is a rule of decision, and not a 
question of Jurisdiction, and has no 
alarming effect whatever upon the 
rights of territorial sovereignty and 
independence.”—Holmes v. Remsen, 
I 4 Johns-Ch., N.Y., 460, 471. 
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cific application more or less divergence of view is 
frequently found in the reported cases. 

b. Basis for Becognition of Foreign Law 

(1) In general 

(2) Comity 

(3) Vested rights 

(4) ' Conflict of laws rules as local law 

(5) Civil Law Doctrines 

(1) In General 

The cases seem to offer three theories to explain 
the rule whereby the courts of one state or nation give 
effect to and enforce the law of another state or nation, 
which may be described as the theories of comity, of 
vested right, and of local law. 

The extraterritorial force given to foreign law 
or rights based thereon, discussed in the preceding 
subsection, may be said to result from the mutual 
respect which from motives of policy other states 
or nations are disposed to yield to them, effect be¬ 
ing given to them with regard to enlightened self- 
interest. common convenience, and mutual benefits 
and ncccssities.22 The decisions to some extent, 
however, reveal three basic theories as an explana¬ 
tion of the result by which cases are decided by 
rules of law of a foreign state or nation and dif¬ 
fering from the rules which would be applied in a 


purely domestic situation.** These theories are, 
stated briefly, the doctrine of comity, discussed in 
subdivision b (2) of this section, the vested right 
theory, discussed in subdivision b (3)‘, and the local 
law theory, discussed in subdivision b (4). In a 
number of cases more than one of these doctrines 
appear as the explanation. Whatever theory be 
used in explanation, or whatever name the theory be 
given, there is no doubt that courts of all states or 
nations do give effect to laws of other states or na¬ 
tions and rights based thereon within the limits laid 
down by the particular jurisdiction in which the 
question is raised. 

(2) Comity 

Foreign law or rights based thereon are frequently 
given effect or enforced under the doctrine of comity 
under which such recognition or enforcement Is per¬ 
mitted. 

Without doubt the most common explanation 
found in the cases for the recognition and enforce¬ 
ment of foreign law or rights based thereon, is the 
doctrine of comity,*^ the term “comity” being likely 
to appear in any court opinion that has to do with a 
conflict of laws problem. 

The cases abound in definitions and explanations 
of comity,*® one of the earliest, in the famous case 


22. Wyo. — Union Securities Co. v. 
Adams, 236 P. 613, 33 Wyo. 45. 

23L Mich.—Eskovitz v. Berifer, 236 
N.W. 883, 276 Mich. 536. 

2^ U.S.—Franklin Su^rar Refining 
Co. v. William D. Mullen Co., D. 
C.Del., 7 F.2d 470—In re Howard 
Lanin Music Corporation, D.C.Pa., 
18 F.Supp. 883—U. S. v. Bank of 
New York & Trust Co., D.C.N.Y., 10 | 
F.Supp. 269. 

Fla.—Herron v. Passailaigue, 110 So. 
539, 92 Fla. 818. 

111.—People V. Speece, 10 N.E.2d 379, 
367 Ill. 76—Union Bridge &. Con¬ 
struction Co. v. Industrial Commis-! 
Sion, 122 N.E. 609, 287 Ill. 396. 

Ind.—Sweigart v. Stale, 12 N.E.2d 
134, 139, citing Corpiis Juris. 
N.Y.—Moultrie v. Hunt, 23 N.Y. 394 
—In re Honcyman, 192 N.Y.S. 910, 
117 Misc. 653, affirmed 193 N.Y.S. 
936, 202 App.Div. 728. 

N.C.—In re Chase. 141 S.E. 471, 473, 
196 N.C. 143. 

S.D.—Knittle v. Ellenbusch, 169 N.W. 
893. 38 S.D. 32. 

Tenn.—Snyder v. Yates, 79 S.W. 796, 
112 Tenn. 309. 

Vt.—Siwooganock Guaranty Sav. 

Bank v. Cushman, 195 A. 260. 

Wyo.—Union Securities Co. v. Adams. 

236 P. 513, 514. 33 Wyo. 45. 

12 C.J. p 436 note 17. 

“No law has any effect, of its own 
force, beyond the limits of the sov¬ 


ereignty from which its authority is 
derived. The extent to which the 
law of one nation, as put in force 
within its territory, whether by 
executive order, by legislative act, or 
by judicial decree, shall be allowed 
to operat#» within the dominion of 
another nation depends upon what 
our greatest Jurists have been con¬ 
tent to call ‘the comity of nations.’ 
Although the phrase has been often 
criticised, no satisfactory substitute 
has been suggested.’’—Hilton v. 
Guyot, N.Y.. 16 S.Ct. 139, 143, 169 
U.S. 113, 40 L.Ed. 96. 

“Whatever extraterritorial force 
they have is the result, not of any 
original power to extend them 
abroad, but of that mutual respect, 
called comity, which from motives of 
public policy, other nations or states 
are disposed to yield to them, giving 
them effect with a wise and liberal 
regard to enlightened self-interest, 
common convenience, and mutual 
benefits and necessities.”—Union Se¬ 
curities Co. v. Adams, supra. 

“The duty, or comity, of one state 
or nation to give effect to the munic¬ 
ipal laws of another state or nation, 
that is to say, the laws originating 
in such state or nation, is dealt with 
under what is generally called pri¬ 
vate international law, or conflict of 
laws. It is part of the great body 
of International law . . . and 

public as well as private internation¬ 
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al laws are based, fundamentally, up¬ 
on the doctrine of comity.”—Union 
Securities Co. v. Adams, supra. 

“Under the rule of comity, rights 
which have accrued by the law of 
another state or nation are treated 
as valid everywhere. When the ac¬ 
tion is transitory and the Jurisdiction 
of the parties can be obtained by 
service of process, the foreign law. 
if not contrary ’to the public policy 
of the- state where the action is 
brought, nor contrary to abstract 
Justice nor pure morals nor calculat¬ 
ed to injure the state or its citizens, 
will be recognized and enforced. 
This rule applies alike to actions ex 
contractu and actions ex delicto. In 
all such cases, the right to recover 
is governed by the lex loci and not 
by the lex fori.’’—Reynolds v. Day, 
140 P. 681, 79 Wash. 499, 602, L.R.A. 
1916A 432. 

SztoiLt to which the law of one 
nation shall be allowed to operate 
within the dominion of another de¬ 
pends on the rule of comity.—How¬ 
ard v. Howard, 158 S.E. 101, 200 N.C. 
674. 

26w Couitj 

(1) Comity “is the doctrine under 
which contracts made, rights acquir¬ 
ed, and obligations Incurred in one 
country and in accordance with its 
laws are recognized and enforced by 
the courts of another country.”— 
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of Hilton V. Guyot, N.Y., 16 S.Ct. 139, 159 U.S. 113, who are under the protection of its laws.”** 

J L.Ed. 95, being perhaps as representative as any. Although it has been frequently said that recog- 
erem t c court e nes the term, in the legal nition of foreign law or rights under the doctrine of 
sense, as the recognition which one nation allows comity is not a matter of right,** and that such rec- 
Within Its territory to the legislative, executive, or ognition of the foreign law is purely voluntary on 
judicial acts of another nation, having clue regard the part of the nation in whose courts the question 
both to international duty and convenience, and to may arise,^** being a rule of practice rather than a 
the rights of fts own citizens or of other persons rule of law,29 and carrying with it no implication of 


Snyder v. Tates, 79 S.W. 796, 112 
Tenn. 309. 

(2) Comity Is the most appropriate 
phrase to express the true founda¬ 
tion and the extent of the oblif^ation 
of the laws of one nation within the 
territories of another.—Myatt v. 
Ponca City Land, etc., Co., 78 P. 185, 
14 Okl. 189, 200, 68 L.R.A. 810. 

(3) "Comity has to do with the 
recognition and obligation of the law 
of one state in the domain of an-* 
other."—Franklin Sugar Refining Co. 
V. William D. Mullen Co., D.C^.Del., 
7 F.2d 470, 473. 

(4) Comity is, in general terms, 
the doctrine that there are, between 
nations at peace with one another, 
rights both national and individual 
resulting from the comity, or cour¬ 
tesy, due from one friendly nation 
to another.—Disconto Ge.sellsehuft v. 
Umbreit, 106 N.W. 821, 127 Wis. 651, 
660, 115 Am.S.R. 1063, 15 l..R.A.,N. 
S.. 1045, 

(5) Comity la the courte,sy by 
which nations recognize within their 
own territory, or in their own courts, 
the peculiar institutions of another 
nation, or the rights and privileges 
acquired by its citizens in their own 
land.—Myatt v. Ponca City Land, 
etc., Co., supra. 

“Judicial comity” has been defined 
as the principle in accord with which 
the courts of one state or juri.sdic- 
tion will give effect to the laws and 
Judicial decisions of another, not as 
a matter of obligation, but out of 
deference and respect.—Rlack L.D. 

26. Followed in 

U.S.—U. S. V. Bank of New York & 
Trust Co., D.C.N.Y.. 10 F.Supp. 269, 
271. 

Pla.—Beckwith v. Bailey, 161 So. 

576. 681, 119 Fla. 316. 

Me.—Pringle v. Gibson, 195 A. 695, 
136 Me. 297, petition denied 197 A. 
553, 135 Me. 512. 

Mont.—Mieyr v. Federal Surety Co.. 

34 P.2d 982, 97 Mont. 503. 

N.C.—Howard v. Howard, 168 S.R. 
101, 3 03. 200 N.C. 674. 

11 C.J. p 1236 note 93 fa] (D—12 
C.J. p 434 note 9. 

27. Me.—Pringle v. Gibson. 196 A. 
696, 185 Me. 297, petition denied 
197 A. 653, 135 Me. 612. 

Mont.—Mieyr v. Federal Surety Co., 
34 P.2d 982, 97 Mont. 503. 

12 C.J. p 434 note 11 [a]. 


"Comity between nations and 
states is not the right of one slate 
to have its statutes and Judicial de¬ 
cisions followed in another state, but 
a courtesy, as it were, extended by 
one slate to another in the construc¬ 
tion of statutes and decisions of a 
foreign state if not in contravention 
of its own statutes and decisions."— 
Frey v. Nielson. 132 A. 765, 766. 99 
N.J.Eq. 135. 

"Recognition of laws of other 
states . . . [under doctrine of 

‘comity’J is not a matter of right, 
but the rule is, for convenience and 
of necessity, applied when justice de¬ 
mands that such laws of other juris¬ 
dictions l»e given elTecl. It is not 
applied when to do so would be con¬ 
trary to the statutory law or con¬ 
travene the public policy of the state 
of the forum."—Strawn Mercantile 
(’’o. v. First Nat. Bank, Tex.Civ.App., 
279 S.W. 473, 474. 

"It is defined as the courtesy by 
which nations or states recognize and 
give effect within their own territory 
to the laws of another state or na¬ 
tion."— McGirl V. Brewer, 285 1’. 208, 
213, 132 Or. 422. 

"(Comity has been defined as ‘a 
willingness to grant a privilegi*, not 
as a matter of right, but out of de¬ 
ference and good will.’ . . 'The 

term "comity" ... is "courtesy; 
a disposition to accoinniodate. Oourls 
of Justice in one stale will, out of 
comity, enforce the law of another 
state, when by such enforcement 
they will not violate their own laws 
or Inflict an injury on some one of 
their own citizens.”' ’’—Tn re 
Schram’s Estate, 271 N.W. 694, 696, 
132 Neb. 268. 

Rule of "comity" does not obtain 
as matter of right, hut is more in the 
nature of a v«>Iuntary or courtesy 
act on the part of the state recog¬ 
nizing or granting It. Mortgage Hen 
on personally Is given effect in state 
to which pcnsonally is removed by 
virtue of doctrine of "comity."— 
Metzger v. Columbia Terminals Co., 
50 S.W.2d 680, 683, 227 Mo.App. 135. 

AM rsspeot 

Comity is respect, or what, be¬ 
tween individuals, would be called 
civility or politeness.—Bailey v. 
South Carolina Ins. Co.. 1 Nott & M., 
S.C., 541 note, 543 note. 

28. U.S.—Gillette Safety Razor Co. 
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v. Hawley Hardware Co., D.C. 
Conn., 60 P.2d 1019. 

Fla.—Herron v. Passailaigue, 110 So. 
539, 92 Fla. 818. 

Neb.—In re Schram's Estate, 271 N. 

W. 694, 132 Neb. 268. 

N.C.—In re Chase. 141 S.E. 471, 196 
N.C. 14 3. 

Pa.—Commonwealth ex rel Kamons 
v. Ashe, 173 A. 715, 114 Pa.Super. 
119. 

11 C.J. p 1236 note 93 [a]—12 C.J. 
p 4.34 note 11. 

“Comity of states** is simply a 
phrase designating the practice by 
which the courts of one state fol¬ 
low the dec'ision of another on a like 
question, although not hound by law 
of precedents to do so. Rule of com¬ 
ity of states is not a requirement but 
is optional, and may or may not be 
recognized.—Larrick v. Walters, 177 
N.R. 642, 646. 39 Ohio App. 363. 

29. U.S.—Gillette Safety Razor Co. 
v. Hawley Hardware Co., D.C. 
Conn., 60 F.2d 1019. 

N.C—In re Chase. 141 S.R. 471, 478, 
195 N.C. 14 3. citing Corpas Juris. 
"While comity is a rule of practice 
and not a rule of law, it has sub.Mtan- 
tlal value in securing uniformity of 
decision; it doe.s not command, but 
it persuades; it does not declare how 
a case shall be decided, but how with 
propriety it may be decided. It Is 
more than mere deference to the 
opinion of another, for by virtue of 
the doctrine rights acquired under a 
statute enacted or a judgment ren¬ 
dered in one state will be given force 
and efTeci in another, if not against 
public policy."—In re Chase, 141 S.E. 
471, 473. 196 N.C. 143. 

As rule of expediency or necessity 

(1) "Comity Is not a rule of law, 
but one of practice, convenience, and 
expediency. It requires of no court 
to abdicate its individual Judgment, 
and IS applicable only where, in its 
own mind, there may be a doubt as 
to the soundness of its view’s."—Oll- 
letle Safety Razor Co. v. Hawley 
Hardware Co., D.C.Conn., 60 P.2d 
1019. 1028. 

(2) "Doctrine of comity is permit¬ 
ted and accepted in all civilized 
states from mutual interest and con¬ 
venience and a sense of the incon¬ 
venience which would otherwise re¬ 
sult, and from moral necessity to do 
justice in order that justice may be 
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relinquishment of sovereignty,it has also been re¬ 
iterated that the term signifies more than a mere 
manifestation of good will toward, or an extension 


of courtesy to, the foreign nation,®^ the comity 
which is thus extended being the comity of the 
nation and not of the court.32 In speaking of com- 


done In return.**—Strawn Mercantile 
Co. V. First Nat. Bank. Tex.Civ.App.. 
279 S.W. 478, 474. 

(8) "Comity Is not a rule of law. 
but one of practice, convenience and 
expediency. It is something more 
than mere courtesy, which implies 
only deference to the opinion of 
others, since it has a substantial 
value In securing uniformity of deci¬ 
sion. and discouraging repeated liti¬ 
gation of the same question. But its 
obligation is not Imperative. If it 
were, the Indiscreet action of one 
court might become a precedent, in¬ 
creasing ki weight with each succes¬ 
sive adjudication, until the whole 
country was tied down to am unsound 
principle. Comity persuades; but 
it does not command. It declares not 
how a case shall be decided, but how 
it may with propriety be decided. It 
recognizes the fact that the primary 
duty of every court is to dispo.se of 
cases according to the law and the 
facts; In a word, to decide them 
right. In doing so, the judge is 
bound to determine them according 
to his own convictions. If he be 
clear in those convictions, he should 
follow them. It is only in cases 
where, in his own mind, there may be 
a doubt as to the soundness of his 
views that comity comes in play and 
suggests a uniformity of ruling to 
avoid confusion, until a higher court 
has settled the law. It demands of 
no one that he shall abdicate his in¬ 
dividual judgment, but only that de¬ 
ference shall be paid to the judg¬ 
ments of other coordinate tribunals. 
Clearly it applies only to questions 
which have been actually decided, 
and which arose under the same 
facts.*'—Mast v. Stover Mfg. Co., Ill., 
20 S.Ct. 708, 177 U.S. 485, 488, 44 
Ij.Ed. 856—Baldwin v. Abercrombie, 
etc., Co., N.Y., 228 F. 895, 898, 143 C. 
C.A. 293—^Norwich Union F. Ins. Soc. 
V. Stanton, N.Y., 191 F. 813, 815, 112 
C.C.A. 327—Torrey v. Hancock, Kan., 
184 F. 61, 69, 107 C.C.A. 79—Con¬ 
tinental Securities Co. v. Interbor¬ 
ough Rapid Transit Co., C.C.N.Y., 165 
F. 946, 960—^Welsbach Light Co. v. 
Cosmopolitan Incandescent Light Co., 
Ill., 104 F. 83. 84, 43 C.C.A. 418. 

(4) "The whole doctrine of comity 
arises out of necessity. If a person 
be answerable to two different juris- 
diotions for offenses against the laws 
of each, it Is a physical fact that he 
cannot be, at the same time, in the 
separate control of each. It is there¬ 
fore necessary that one give way to 
the other for the time being. It is 
convenient and desirable that there 
be a rule by which it can be deter¬ 
mined which authority shall make 
way for the other. This rule is that 


known as the rule of comity. It an¬ 
swers with courts and cabinets, in 
law and in diplomacy, substantially 
the same purpose which personal 
courtesies serve in the social rela¬ 
tions of life. One of the principles 
is that the court which first asserted 
Jurisdiction may continue its asser- 
I tion without interference from the 
other."—U. S. v. Marrin, D.C.Pa., 227 
F. 314, 318. 

(6) "Comity ... is not a rule 
of law, but a rule of practice, con¬ 
venience, and expediency. While, 
however, it is not a matter of abso¬ 
lute obligation, it is something more 
than mere courtesy and good will.”— 
Watts V. Unione Austriaca di Navl- 
gazlone. D.C.N.Y., 224 F. 188, 192, af¬ 
firmed 229 F. 136. 143 C.C.A. 412, re¬ 
versed on other grounds 39 S.Ct. 1. 
248 U.S. 9, 63 L.Ed. 100, 3 A.L.R. 323. 

(6) "Comity concedes and allows, 
but does not withhold or prohibit. It 
yields as favor what cannot be 
claimed as a right. When it is the 
basis of Judicial determination, the 
court extending the comity out of 
favor and good will extends to for¬ 
eign laws an effect which they would 
not otherwise have. It is not an ex¬ 
ercise of comity to adminl.ster the 
local law, though it agrees with the 
foreign law." Stowe v. Belfast Sav. 
Bank, C.C.Me., 92 F. 90, 96, affirmed 
Belfast Sav. Bank v. Stowe, 92 F. 
100, 34 C.C.A. 429. 

Vraotioal affects of the doctrine 

(1) "'Courts of Justice In one 
State will, out of comity, enforce the 
laws of another State, when by such 
enforcement they will not violate 
their own laws or inflict an inj-ury 
on some one of their own citizens.* 
This rule contributes largely to pro¬ 
duce friendly intercourse between 
the States and. individuals. It per¬ 
mits them to sue in each other's 
courts, and to travel and transact 
all kinds of business in each other's I 
territory when they are not prevent¬ 
ed by some positive law of the 
State."—Pranzen v. Zimmer, 86 N.Y. 
S. 612, 90 Hun 103, 107. 

(2) "Comity,” with reference to the 
treatment of the citizen of another 
state on an order of arrest, means 
that this state [New Jersey] will do 
by courtesy what the other state 
would do under like circumstances 
in connection with a citizen of this 
state, so that, where the New York 
courts hold that a citizen of another 
state surrendered by extradition is 
not entitled to an exemption in New 
York from arrest for other crimes 
or upon civil process, a New York 
citizen extradited into this state will 
not be exempt from arrest while | 

838 


herein.—Rutledge v. Krauss, 68 A. 
988, 78 N.J.Law 397. 399. 

11 C.J. p 1236 notes 93 [a] (6). 96 
[b] (2). 

30. U.S.—Bank of Aygusta v. Earle, 
Ala., 13 Pet. 619. 689, 10 L.Ed. 274. 

11 C.J. p 1236 note 93 [a] (2). 

"Comity . . . extended to other 

nations, is no Impeachment of sov¬ 
ereignty. It is the voluntary act of 
the nation by which it is offered; 
and is inadmissible, when contrary to 
its policy, or prejudicial to its inter¬ 
ests. But it contributes so largely 
to promote justice between indivi¬ 
duals, and to produce a friendly in¬ 
tercourse between the sovereignties 
to which they belong, that courts of 
Justice have continually acted upon 
it. as a part of the voluntary law of 
nations."—Bank of Augusta v. Earle, 
supra. 

31. Me.—Pringle v. Gibson, 196 A. 
695, 135 Me. 297. petition denied 
197 A. 553, 135 Me. 512. 

Mont.—Mleyr v. Federal Surety Co., 
34 P.2d 982. 97 Mont. 503. 

12 C.J. p 434 note 10. 

"While comity is voluntary and 
not obligatory, and cannot super¬ 
sede discretion, yet it rests upon a 
much broader principle than that of 
mere accommodation or courtesy. It 
may be said almost to be a part of 
the international law of civilized na¬ 
tions. Upon it rests to a large ex¬ 
tent the right of property. The se¬ 
curity of this right can only be 
guaranteed through the sacredness 
of the contractual relation. The 
right of a citizen to enforce his con¬ 
tract, valid where made, and to pro¬ 
tect and reclaim his property wher¬ 
ever found, is founded upon prin¬ 
ciples as broad as the domain of Jus¬ 
tice itself. The protection afforded 
to property rights through the com¬ 
ity of states and nations is essential 
to the security of interstate and in¬ 
ter-national commercial transac¬ 
tions." — Studebaker Bros. Co. v. 
Mau, 82 P. 2, 4. 14 Wyo. 68. 

33. Conn.—Fisher v. Fielding, 84 
A. 714, 67 Conn. 91, 32 L.R.A. 236, 
62 Am.S.K. 270. 

Fla.—^Herron v. Passailaigue, 110 So. 
639, 92 Fla. 818. 

La.—T. T. Tyree & Co. v. Sands & 
Co., 24 La.Ann. 363. 

N.J.—In re Fischer's Will, 181 A. 
876, 878. 119 N.J.Eq. 217, citing 
Oorpiis Jazls: 

12 C.J. p 434 note 12. 

"Principle of comity is not a mere 
doctrine or rule of the courts. It 
is a principle Involved in the rela¬ 
tionships of nations or states with 
each other. It is not an obligation 
or a rule of international law. It is 
a principle applied voluntarily by 
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ity as being something short of an absolute obKga- 
tion, the courts without doubt have in mind the ab¬ 
sence of any external sanction on which the rule 
may be based, such a concept being a logical corol¬ 
lary to the principle which limits the operation of a 
law to the confines of the sovereignty which promul¬ 
gates the same. This substantially means no more 
than that every state is free to adopt any rule of 
law it sees fit, whether it be a rule of conflict of 
laws or any other rule involving purely domestic 
situations. 


It is apparent from the foregoing concepts of 
comity that it is in large another way of stating that 
foreign law or rights will frequently be recognized 
and enforced, rather than any basic explanation or 
reason for such enforcement. This has given rise 
to frequent criticism by the text-writers®® and by 
some courts,®^ the latter usually, in so far as they 
adhere or retain any of the doctrine, putting it on 
a more positive basis and giving it the force of law 
rather than voluntary action.®® 


one state or nation In its conduct 
toward another state or nation; and 
it is applied by such state not only 
in the acts of its Judiciary, but also 
in the acts of its Icc^islalivc and its 
administrative airencics. When ex¬ 
ercised by a court, it leads to the 
recognition and enforcement of the 
laws of a foreign slate where, or to 
the extent that, such laws do not 
conflict with the local law, or work 
injustice on the local citiscns or vio¬ 
late the public policy of the local 
state."—^In re Fischer's Will, supra. 
Deflasd 

"What is termed ‘the comity of na¬ 
tions' 18 the formal expression and 
the ultimate result of that mutual 
respect accorded throughout the civ¬ 
ilised world by the representatives 
of each sovereign power to those of 
ev'ery other,’ in considering the ef¬ 
fects of their offlcial acts. Its 
source is a sentiment of reciproc.al 
regard, founded on identity of posi¬ 
tion and similarity of institutions." 
—Fisher v. Fielding. 34 A. 714, 717, 
67 Conn. 91, 62 Am..S.R. 27U, 32 L.R. 
A. 2S6. 

Origin 

"Comity of nations ... is de¬ 
rived altogether from the voluntary 
consent of the latter: and is Inad- 
inlssible when it is contrary to its 
known policy, or prejudicial to its 
interests. In the silence of any pos¬ 
itive rule affirming or denying or re¬ 
straining the operation of foreign 
laws, courts of Justice presume the 
tacit adoption of them by lh**ir own 
government, unless repugn.int to its 
policy, or prejudicial to its interests. 
It is not the comity of the courts, 
but the comity of the nation, which 
is administered and ascertained in 
the same way, and guided by the 
same reasoning, by which all other 
principles of the municipal law are 
ascertained and guided." 

Black L..D., citing Story Conflict L. 

fi 88. 

Ohl.—Myatt v. Ponca City Land, etc., 

Co., 78 P. 186, 18S, 14 Okl. 189, 68 

L.R.A. 810. quoting Bouvler L.D. 

ObJsotloiL a&swsrsd 

"The novel complaint is made that 
the foregoing conclusions upon the 
application of the lex loci set up 
fixed rules. The proposal is that in¬ 


stead thereof the whole matter be 
left to the discretion of the court 
to apply either the foreign or the 
domestic law to the individual case 
as ‘reason. Justice and expediency' 
require. That might well be taken 
as the guide for determining what 
should be done in the flrst stages of 
the development of the law. But 
as the law progresses definite rules 
are evolved in the course of the 
frequent application of those tests. 
That Is the situation here. It has 
become settled that reason, Justice, 
and expediency require that causes of 
action for foreign torts be dealt with 
as hereinbefore indicated.”—Gray v. 
Gray. 174 A. 608, 612, 87 N.II. 82. 
Oomlty no basis for rsjactiag Juris¬ 
diction 

"It seems at least doubtful that a 
Judicial ri’fuRal to entertain a suit 
which is authorised by our laws, can 
ever be Justified us an exercise of 
comity, since, as has been noted, the 
doctrine of comity, applied Judicially, 
means the local enforcement, in a 
suit in which our courts have taken 
Jurisdiction, of the laws of a foreign 
state (where such laws do not con¬ 
flict with our local laws).”—In re 
Fischer's Will, 181 A. 876, 878. 119 
N.J.Eq. 217. 

33. "Great deal of misconception 
about the nature of Conflict of Laws 
is due to the loose use of the term 
'comity.* The laws of another state 
or nation, it has been commonly 
said, can have no opi’rution in an¬ 
other sovereignty except by comity. 
In the dictionary dcflnition, comity 
means 'courtesy between equals; 
friendly civility.’ Such a conception 
of the matter supposes one sovereign 
state stepping haek. and, as a mat¬ 
ter of courtesy, allowing the law of 
another to operate within the terri¬ 
tory of the flrst. Each recognition 
of the foreign law or rights acquired 
under it would then Involve a tem¬ 
porary abrogation of sovereign pow¬ 
er on the port of the state afford¬ 
ing the recognition. If this were 
true, extension of Conflict of Laws 
doctrines would be something to re¬ 
gard with distrust. We should not 
look with favor upon the proposi¬ 
tion that a state should hand over 
Its power to declare Its law to an- 
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Other, however, competent. Further, 
a deflnite body of rules under the 
subject heading *C''onflict of Laws* 
would be almost impossible to build 
up. The determination of when, by 
comity, recognition would be given 
to foreign law would not seem to 
be a matter which could be settled 
by rules or principles.”—Goodrich 
Conflict of Laws p 7. 

34. U.S.—Conklin v. U. S. Ship¬ 
building Co.. C.C.Mc., 123 F. 918. 
N.Y.—Loucks V. Standard Oil Co., 
120 N.E. 198. 201, 224 N.Y. 99. 

N.C—Howard v. Howard, 158 S.E. 
101. 104, 200 N.C. 674. 

"Misleading word ‘comity* has 
been responsible for much of the 
trouble. It has been fertile in sug¬ 
gesting a discretion unregulated by 
general principles. . . . The sov¬ 

ereign in its discretion may refuse 
its aid to the foreign right. . . . 

From this it has been an easy step 
to the conclusion that a like freedom 
of choice has been confided to the 
courts. Hut that, of course, is a 
false view. Culia R. R. Co. v. Cros¬ 
by. N. ,1.. 32 S.Ct. 132, 222 U.S. 478. 
56 L.Ed. 274, 38 l...H.A.,N.S.. 40. The 
courts are not free to refuse to en¬ 
force a foreign right at the pleasure 
of the Judges, to suit the individual 
notion of expediency or fairness. 
They do not close their doors, unless 
hflp would violate some fundamen¬ 
tal principle of Justice, some preva¬ 
lent conc'cptlon of good morals, some 
deep-routed tradition of the common 
weal." 

N.Y.—Loucks T. Standard Oil ,Ck).. 
supra. 

N.C.—Howard v. Howard, supra. 

3Sb La.—T. T. Tyree & Co. v. Sands 
& Co.. 24 La.Ann. 368. 

Mass.—Greenwood v. Curtis, 6 Mass. 
358. 374. 

Mo.—State ex rel. Walker v. State 
Board of Health, 61 S.W.2d 826— 
Hughes V. Winkieman. 147 S.W. 
994, 243 Mo. 81. L.n.A.1916A 1007. 
N.Y.—lioucks V. Standard OH Co., 
120 N.E. 198, 224 N.Y. 99. 

N.C.—Howard v. Howard, 168 S.E. 
101, 200 N.C. B74. 

I VI.—Brown v. Perry, 166 A. 910, 104 
Vt. 66. 

Ill C.J. p 1286 note 83 [a] (4)—12 
I C.J. p 484 note 18. 
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Comity differs from public policy in that public 
policy depends on the law of the forum, while com¬ 
ity is a recognition and effectuation of the laws of 
other states or countries.^® 

(3) Vested Rights 

Recognition of foreign law !• aometlnrtea based on a 
theory known as the vested rights theory which con¬ 
ceives of rights based on such law as property and to 
be protected within the limits of the policy of the forum. 

In a number of cases the basis on which foreign 
or rights based thereon are recognized or enforced 
is put on what has come to be known as the “vested 
rights” theory. Mr. Justice Cardozo, in a well rea¬ 


soned opinion has summed up the doctrine in stating 
that it is a principle of all civilized law that vested 
rights shall be protected.®^ With this principle as a 
background the concept is arrived at that when for¬ 
eign law is the basis of a right or obligation, it con¬ 
stitutes property, and that the forum enforces it 
unless some sound reason of policy makes it unwise 
to do so,®® the law of the forum being material only 
as setting a limit of policy beyond which such ob¬ 
ligations will not be enforced.®® 

(4)' Conflict of Laws Rules as Local Law 

Foreign law Is frequently recognized and rights 


"In Joyner v. Joyner, 62 N.E. 182. 
131 Ga. 217, 18 L..R.A..N.S., 647. 127 
Am.S.R. 220, the Supreme Court of 
Georgia, speaking through Mr. Jus¬ 
tice Heck, on the subject of comity, 
said: ‘The general rule governing 
the comity of nations is that in a 
proper case the laws and Judicial 
proceedings of one state will be en¬ 
forced in another state, provided 
they do not involve anything im¬ 
moral, contrary to general policy, 
or violative of the conscience of the 
state called upon to give them clfect. 
Eubanks v. Banks. 34 Ga. 407: Cox 
V. Adams. 2 Ga. 158.* Further dis¬ 
cussing the question of comity in 
Joyner v. Joyner, but quoting from 
Cox V. Adams, supra, the same court 
said: 'The comity of nations cannot 
be recognized as capricious—as de¬ 
pending upon arbitrary whims or 
tyrannic impulses. It has grown in¬ 
to a system whose sanctions are 
reason, religion, and the common in¬ 
terests of all, for the violation of 
which states are amenable to the 
public sentiment of the world. The 
rules admitted by civilized states 
upon this subject are founded not 
only in convenience, but in neces¬ 
sity; without them, commerce could 
not exist between the states. . . . 

The whole system of agencies, pur¬ 
chases and sales, mutual credits, and 
transfers of negotiable instruments 
depends upon the Jus gentium. In 
fact, nothing so much distinguishes 
civilized from savage states as this 
comity of the nations.* What is here 
said, as to the necessity of a wise 
and uniform system of comity be¬ 
tween the states, as regards trade 
and commerce, is equally applicable 
to the subject of marriage and di¬ 
vorce. Especially in the United 
States, where *from our position as a 
confederation of independent sov¬ 
ereignties, contiguous, but each with 
its distinctive municipal law of di¬ 
vorce, the necessity for such a rule 
of comity becomes manifest.’ ’*—Her¬ 
ron V. Passailaigue, 110 So. 639, 644, 
92 Fla. 818. 

Question not one of discretion j 
Whether or not the principles of I 


comity require our courts to enter¬ 
tain actions brought under the stat¬ 
utes of other states is not a ques¬ 
tion directed to the discretion of the 
trial court, but one of law to be de¬ 
cided on fixed and well understood 
principles. 

La.—T. T. Tyree & Co. v. Sands Co., 
24 La.Ann. 363. 

Vt.—Brown v. Perry, 166 A. 910, 104 
Vt. 66. 

3S. Wash.—Reynolds v. Day, 140 P. 
681. 79 Wash. 499, L.R.A.1916A 

432. 

37. N.y.—^Loucks v. Standard Oil 
Co., 120 N.E. 198, 224 N.Y. 99. 

38. U.S.—C''urtls v. Campbell. C.C.A. 
Pa.. 76 F,2d 84, 85, certiorari de¬ 
nied 55 S.Ct. 649, 295 U.8. 737, 79 
LKd. 168. 

Mass.—Howarth v. Lombard, 56 N.E. 

888 , 175 Mass. 570. 49 L.R.A. 301. 
N.Y.—Loucks V. Standard Oil Co., 
120 N.E. 198, 201, 224 N.Y. 99. 
‘‘riaintlff owns something, and we 
help him to get it.**—Loucks v. 
Standard Oil Co., supra. 

" ‘Right of action is property.’ 

. . . The law applying to that 

property, though of a distant state, 
becomes a part of it and controls. 
'If a foreign statute gives the right, 
the mere fact that [the state in which 
suit is brought] does not give a like 
right is no reason . . . for refus¬ 

ing to help the plaintiff in getting 
what belongs to him . . . unless 

help would violate some fundamental 
principle of Justice, some prevalent 
conception of good morals, some 
deep-rooted tradition of the common 
weal.’ ”—Curtis v. Campbell, supra. 

“Fundameatia quMtloa is whether 
there is a substantive right orig¬ 
inating in one state, and a corres¬ 
ponding liability which follows the 
person against whom it is sought 
to be enforced into another state. 
Such a right, arising under the com¬ 
mon law, is enforceable everywhere. 
Such a right, arising under a local 
statute, will be enforced ex comitate 
in another state unless there is a 
good reason for refusing to enforce] 
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it. It will be enforced, not because 
of the existence of the statute, but 
because it is a right which the plain¬ 
tiff legitimately acquired, and which 
Htill belongs to him."—Howarth v. 
Lombard. 56 N.E. 888, 889, 175 Mass. 
570, 49 L.R.A. 301. 

Fonndation. for rsoovery on foreign 
torts is an obligation created by 
foreign law.—The Titanic. N.Y., 34 
S.Ct. 754, 233 U.S. 718, 68 L.Ed. 1171 
—The Vestris, D.C.N.Y., 53 P.2d 847. 
Bnls dlscnsssd 

"Much objection has been made, 
both by some recent writers and in 
argument here, against any theory 
of vested right or obligatio. If such 
theory were based upon the idea 
that a sovereignty is under legal 
compulsion to recognize the foreign 
cause of action, there might be force 
in the argument. While the proposi¬ 
tion may sometimes have been stat¬ 
ed in that extreme form, the com¬ 
mon theory is that such recognition 
has resulted from the idea that it 
was the Just and politic' course to 
follow. It has l>een developed under 
the impulses of neighl>orliness and 
orderliness. It has become an ac¬ 
cepted rule precisely as liability for 
negligence, once unknown, became a 
part of the common law. Wrong 
theories for the rule may have been 
advanced. But the destruction of 
such men of straw does not affect 
the validity of the line of procedure 
they were supposed to defend. It 
stands upon its own intrinsic merits. 
No one denies that the parties may 
have vested rights, or obligations. In 
the Jurisdiction where the transac¬ 
tion occurred. But because another 
sovereignty adopts the rule that it 
will enforce the right or deny recov¬ 
ery as the event would be according 
to the lex loci, it by no means fol¬ 
lows that it is the law of the forum 
that such course is obligatory upon 
such sovereignty.”—Gray v. Gray, 
174 A. 508. 610, 87 N.H. 82. 

39. U.S.—Cuba R. Co. v. Crosby, N. 

J., 32 S.Ct. 132, 222 U.S. 473, 66 L. 

Ed. 274, 88 L.R.A..N.S.. 40. 

N.Y.—Loucks V. Standard Oil Co., 

120 N.E. 198, 224 N.Y. 99. 
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thereunder enforced because It is held that the lew of 
the forum requires such enforcement. 

Still another theory is often set forth as the basis 
on which foreign law and rights thereunder are giv¬ 
en effect to and enforced. This is known generally 
as the “local law” theory, and stated briefly is that 
foreign law is recognized and rights thereunder en¬ 
forced because the Conflict of Laws rule determin¬ 
ing such recognition or enforcement is part of the' 
law of the forum, the local or municipal law.4*> 


S3 

Stated otherwise, no law can exist as such except 
as the law of the land,^^ hence whatever effect the 
laws of a foreign state or nation have in another 
state or nation depends by virtue thereof on the law 
of the latter.^2 While spoken of in some of the 
cases as a rule apart or as distinguished from the 
concept of comity, it is frequently put forth as a 
phase of comity, comity therein being considered as 
part of the local Iaw.^3 
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40. U.S.—Osrden v. Saunders, La.. 

12 Wheat. 213, 6 L.Ed. 606. 

Colo.—Griflwold v. Gri.swold, 129 P. 

560, 23 Colo.App. 365. 

D.C.—Snashall v. Metropolitan R. 

Co.. 19 D.C. 399, 10 L.R.A. 746. 

Me.—Pringle v. Gibson, 195 A. 695, 
135 Me. 297. petition denied 197 A. 
553, 136 Me. 512. 

Mass.—Pearsall v. Dwight. 2 Mass. 
84. 

N.H.—Gray v. Gray, 174 A. 508, 87 
N.H. 82. 

N.T.—Hutchison v. Ross, 187 N.E. 
65. 262 N.Y. 381, 89 A.L.R. 1007. 
reargument denied 188 N.E. 102. 
262 N.Y. 643. 

Okl.—Myatt v. Ponoa City Land & 
Improvement Co., 78 P. 185, 11 
Okl. 189. 68 L.R.A. 810. 

Pa.—Bock V. Lauman, 24 Pa. 435. 

Bnla diseussed 

“It Is contended that there Is un¬ 
pardonable inoon.siatency in enforc¬ 
ing foreign rights, bother of pros¬ 
ecution or defense, and at the same 
time declaring that the foreign law 
is not in force here. The ground 
has been gone over many times. 
The local law Is that the foreign 
rights will be enforced. What those 
rights are depends upon the facts, 
and a part of the facts consists in 
the law under which the transac¬ 
tions took place. But if it is still 
insisted that a proper designation of 
the process is that we thus enforce 
foreign law (Saloshin v. Houle, 166 
A. 47. 85 N.H. 126), it does not ef¬ 
fect the soundness of the procedure. 
We enforce the foreign law because 
it is our law that the foreign law 
shall govern the transactions in 
question. *For the purposes of the 
case the foreign law becomes the 
local law.' Saloshin v. Houle, supra. 
156 A. 47, 60, 86 N.H. 130. It has 
been concluded that It shall so gov¬ 
ern for the reasons before stated. 
This is not Importing foreign law. 
It is only giving to it the legitimate 
effect upon transactions occurring 
where it is in force. The logical 
alternative is not found in the ap¬ 
plication of local law to a foreign 
transaction, but in a refusal to deal 
with that transaction at all. If it is 
to be Justiciable here, it should be 
upon the basis of what it is there.” 
■—Gray v. Gray. N.H., 174 A. 608, 
610, 87 N.H. 82. 


Applied to eaforoemeBt of ooBtract 

“Whilst I admit, then, that this 
common law of nations, which has 
been mentioned, may form in part 
of the obligation of a contract. I 
must unhesitatingly insist, that this 
law is to he taken in strict subordi¬ 
nation to the municipal laws of the 
land whore the contract is made, or 
is to be executed. The former can 
bo satisfled by nothing short of per¬ 
formance; the latter may affect and 
control the validity, construction, 
evidence, remedy, performance and 
discharge of the contract. The for¬ 
mer is the common law of all civil- 
i/.ed nations, and of each of them; 
the latter is the peculiar law of 
each, ami is paramount to the for¬ 
mer, whenever, they come in colli¬ 
sion with each other. It is. then, 
the municipal law of the slate, 
whether that be written or unwrit¬ 
ten, which is emphatically the law 
of the contract made within the 
state, and must govern it through¬ 
out, wherever its performance Is 
sought to be enforced. It forms, in 
my humble opinion, a part of the 
contract, and travels with it, wher¬ 
ever the parties to it may be found. 
It is so regarded by all the civilized 
nations of the world, and is enforced 
by the tribunals of those nations, ac¬ 
cording to its owm forms, unless the 
parties to it have otluTWiso agrt*ed, 
as where the contract is to be ex¬ 
ecuted In. or refers to the laws of, 
some other country than that in 
which it is formed, or where it is 
of an immoral character, or contra¬ 
venes the policy of the nation to 
whose tribunals the appeal is made; 
in which latter cases, the remedy 
which the comity of nations afford 
for enforcing the obligation of con¬ 
tracts wherever formed, is denied. 
Free from these objections, this law', 
which accompanies the contract as 
forming a part of it. is regarded 
and enforced everywhere, whether it 
affect the validity, construction or 
discharge of the contract. It is up¬ 
on this principle of universal law, 
that the discharge of the contract, 
or one of the parties to it, by the 
bankrupt laws of the country where 
It was made, operates as a discharge 
everywhere.”—Ogden v. Saunders, 
La.. 12 Wheat.. U.S.. 213. 269, 6 L. 
Ed. 606. 


ABtsrloaB Kaw nistitnta rnU 

“The rules of Conflict of Laws are 
part of the law of each common 
law state, and as such are as bind¬ 
ing on the courts as any other parts 
of the law of the state.”—Restate¬ 
ment. Conflict of Laws 5 6 . 

41. IT.S.—The James McGee. D.C.N. 
Y.. 300 F. 93. 

N.Y.—Loucks V, Standard Oil Co., 
120 N.E. 198, 224 N.Y. 99. 

“No court can enforce any law but 
that of its own sovereign, and, when 
a suitor comes to a Jurisdiction for¬ 
eign to the place of the tort, he can 
only invoke an obligation recognized 
by that sovereign. A foreign sov¬ 
ereign under civilized law Imposes 
an obligation of its own as nearly 
homologous ns possible to that aris¬ 
ing in the place where the tort oc¬ 
curs.”—Guinness v. Miller, D.C.N.Y., 
291 F. 769, 770. 

4S. U.S.—McKnett v. St. Louis A S. 

P. Ry. Co.. Ala.. 64 S.Ct. 690, 292 
U.S. 230, 78 L.Ed. 1227—The James 
McGee, D.C.N.V.. ;i00 F. 93—Guin¬ 
ness V. Miller, D.C.N.Y.. 291 F. 

769. afPirmed. C.C.A.. 299 V. 538, 
certiorari granted 44 S-tH. 6;i9, 266 
IT.S. 579, 68 L.Ed. 1189. reversed 
in part on other grounds and 
aflirmed in part 46 S.Cl. 466, 269 U. 
S. 71, 70 L.Ed. 168. 

Tenn.— Snyder v. Yales, 79 S.W. 796, 
112 Tenn. 309. 

43. Mo.—Hughes v. Winkleman. 147 
S.W. 9fM. 243 Mo. 81, L.U.A.1916A 
1007. 

N.Y.—Moultrie v. Hunt, 23 N.Y. 394. 
W.Vb. — BJue Jacket Consolidated 
Copper Co. v. Schorr, 40 S.E. 614, 
50 W.Va. 633—Floyd v. National 
Loan & Investment Co., 38 S.E. 
653, 49 W.Va. 327, 64 L.R.A. 636, 
87 Am.S.U. 805. 

12 C.J. p 432 note 6. 

“Enforcement In our courts of 
some positive law or regulation of 
another state depends upon our own 
express or tacit consent. The con¬ 
sent is given only by virtue of the 
adoption of the doctrine of comity 
as part of our municipal law. That 
doctrine has many limitations and 
qualiflcations, and generally each 
sovereignty has the right to deter¬ 
mine for itself their true scope and 
extent. The courts of this state are 
open to all sultora to enforce rights 
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Law of nature. As already noted, rules govern¬ 
ing questions of the conflict of laws form part of 
the municipal law of the forum and the application 
of such rules cannot be regarded as an application 
of the law of nature,although in some cases the 
language of the courts is such as to manifest a de¬ 
sire to base the decision of particular cases on doc¬ 


trines of international common law or rules of nat¬ 
ural justice but while certain abstract principles 
of right and wrong are probably recognized by all 
civilized nations,^® and the influence of the law of 
nature is apparent in many English and American 
decisions,^"^ there are decisions which expressly neg¬ 
ative the existence of either a general commercial^® 


of action, transitory in their nature, 
recofirnized by the common law, or 
founded in natural justice, and when 
no law of the forum or any prin¬ 
ciple of public poUcy Interferes 
There is. however, a larae class of 
foreigrn laws and statutes which, un¬ 
der the doctrine of comity, have no 
force in this jurisdiction. It belongs 
exclusively to each sovereignty to 
determine for itself whether it can 
enforce a foreign law without, at the 
same time neglecting the duty that 
it owes to its own citizens or sub¬ 
jects.”—Marshall v. Sherman, 42 N. 
E. 419, 423. 148 N.Y. 9. 

44. ”Ab to the body of doctrine 
known under the head of "Conflict 
of Laws' or "Private International 
Law,’ its authority was originally 
founded on considerations of natural 
Justice, for so much at least is im¬ 
plied in the fact that, though it is 
not lus inter gentes. it has always 
been deemed to belong to the law 
of nations in the wider and more 
ancient sense of ius gentium. But 
it has now for many years been as 
much part of the municipal law of 
England as the law merchant, and it 
becomes daily less and less needful 
or useful, in any normal case, to 
cite foreign authorities or to resort 
to general principles of convenience. 
The ideal is still cosmopolitan: the 
actual law of the courts is national; 
and 1 believe this is so, or tending 
to be so, in other countries' also.”— 
2 Columbia L.Rev. pp 131, 139 (Sir 
Frederick Pollock). 

45. "When the statutes are silent, 
questions of the validity of mar¬ 
riages are to be determined by the 
Jus gentium, the common law of na¬ 
tions. the law of nature as generally 
recognized by all civilized peoples.” 
—Commonwealth v. Lane, 118 Mass. 
458, 468, 18 Am.S.R. 569, 

See also a case where, in discuss¬ 
ing the question of the law of dom¬ 
icile as determining matters of ca¬ 
pacity, the court said: "Under un¬ 
questionable principles of private in¬ 
ternational law one State will recog¬ 
nise and give force and effect in its 
own tribunals to the legislation of 
another State, in so far as it Axes 
the status and capacity of married 
women and minors. This is fre¬ 
quently spoken of as a principle of 
comity; and which are many.” 2 
Columbia L. considerations of com¬ 
ity. "it has been so repeatedly and 
emphatically recognised by the 


Courts of all civilised countries that| 
it is now thoroughly crystallized in¬ 
to rules and principles of private in¬ 
ternational law.” — Woodward v. 
Woodward. 11 S.W. 892. 87 Tenn. 644, 
649. 

46. Mass.—^Parrot v. Mexican Cen¬ 
tral R. Co., 93 N.E. 590, 207 Mass. 

184, 34 L.R.A.,N.S.. 26—Carnegie 

V. Morrison, 2 Mete. 381, 396. 

N.Y.—Whit ford V. Panama R. Co., 

28 N.Y. 466. 

‘"Courts assume certain general 
principles of law, as existing in all 
Christian states, as that contracts 
are of binding obligation, and that 
personal injuries are actionable.”— 
Langdon v. Young. 33 Vt. 136, 139. 

""Some of the rules, applicable to 
the construction and effect of con¬ 
tracts. are founded in positive law, 
established by usage or by statute, 
which each country will establish 
for Itself, according to its own views 
of convenience and policy, and have 
a local operation; whilst others are 
derived from those great and un¬ 
changeable principles of duty and 
obligation, which are everywhere 
recognized amongst mercantile com¬ 
munities, and indeed amongst all 
civilized nations, as lying at the 
foundation of civil contracts, and 
must be considered as having the 
same effect, wherever by the comity 
of nations contracts made in one 
country are allowed to be carried 
into effect by the laws of another.” 
—Carnegie v. Morrison, supra. 

Prssnmption 

"We are of opinion that in a suit 
upon a simple contract of this kind, 
there is a broad general presump¬ 
tion of fact that such a contract cre¬ 
ates a liability in all civilised coun¬ 
tries, which presumption is suflAcient 
to entitle the plaintiff to recover, if 
no evidence is introduced of the law 
of the place where the contract is 
made. In so deciding we do not go 
so far as the cases which hold that, 
in the absence of evidence of the 
foreign law, the court will in all 
cases apply the law of the forum. 
We treat this, not as a presumption 
that the law of the foreign country 
is the same as the law of the forum, 
but as a presumption that all coun¬ 
tries, in their courts of Justice, will 
give effect to universally recognised 
fundamental principles of right and 
wrong in deciding between contend¬ 
ing parties.”—^Parrot v. Mexican 
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Cent. Ry. Co., 9t N.E. 5«0, S94, 207 
Mass. 184. 

47. See 25 Yale L. J. p 617 (article 

by Charles Grove Haines). 

"One of the most characteristic 
and Important features of the mod¬ 
ern Common Law is the manner in 
which we flx the measure of legal 
duties and responRlbllities, where 
not otherwise specifled, by reference 
to a reasonable man's caution, fore¬ 
sight. or expectation, ascertained in 
the first instance by the common 
sense of juries, and gradually con¬ 
solidated hito Judicial rules of law. 
The notions of a reasonable price 
and of reasonable time are familiar 
in our law of sale and mercantile 
law generally. Within the last cen¬ 
tury and a quarter, or thereabouts, 
the whole doctrine of negligence has 
been built up on the foundation of 
holding every lawful man answerable 
for at least the amount of prudence 
which might be expected of dn aver¬ 
age reasonable man in the circum¬ 
stances. Now St. German pointed 
out as early as the sixteenth century 
that the words ‘reason’ and ‘reasona¬ 
ble’ denote for the common lawyer 
the ideas which the civilian or ca¬ 
nonist puts under the head of ‘Law 
of Nature.’ Thus natural law may 
fairly claim, in principle though not 
by name, the reasonable man of 
English and American law and all 
his works, which are many.’*—2 
Columb.L.Hev. pp 131, 136 (article 
by Sir Frederick Pollock). 

48. Pa.—Forepaugh v. Delaware, L. 

& W. R. Co., 18 A. 503, 128 Pa. 

217, 226, 16 Am.S.R. 672, 5 L.R.A. 

608. 

"There is no such thing as a gen¬ 
eral commercial, or general common 
law, separate from, and irrespective 
of a particular state or government 
whose authority makes it law. Law 
is defined as a rule prescribed by the 
sovereign power. By whom is a 
general commercial law prescribed, 
and what tribunal has authority or 
recognition to declare or enforce it 
outside of the local jurisdiction of 
the government it represents? Even 
the law of nations, the widest reach¬ 
ing of all, is a law only in name. 
It has but a moral sanction, and the 
only tribunal that undertakes to en¬ 
force it is the armed hand, the ul¬ 
tima ratio regum. The so-called 
commercial law Is likewise a law 
only In name. Upon many questions 
arising in the business dealings of 
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or a general maritime** law, two branches of juris¬ 
prudence in which such a general law might well be 
expected to be first sought out and applied. 

(5) Civil Law Doctrines 

Continental Jurist* In the Held of Conflict of Laws 
have expounded three basic theories: (1) The terri¬ 
toriality of laws; (2) the personality of law as a peneral 
principle; (3) the division of laws Into real and personal 
dependent on«the circumttancet of each. 

The topic of Conflict of Laws is one on which 


continental jurists have expended much labor and 
learning.®® Their various theories have been con¬ 
cisely stated by a modern French writer as fol¬ 
lows: “Among the jurists, some have maintained 
the principle of the territoriality of laws, others 
have proclaimed their personality as a general prin¬ 
ciple, others, Anally, and a very large number think 
that by nature laws are necessarily neither real nor 
personal, being susceptible of assuming the one or 
the other of these characteristics, according to cir- 
cumstances.”®! The view of the writer quoted is 


men, the laws of modern civilized 
states are substantially the same, 
and it is therefore common to say 
that Such is the commercial law, 
but, except as a convenient phrase, 
such general law does not exist. 
There must be a state, or govern¬ 
ment, of which every law can be 
predicated, and to whose authority 
it owes its existence as law. With¬ 
out such sanction, it is not law at 
all: with such sanction, it is law 
without reference to its origin or 
the concurrence of other stales or 
people. Such sanction it is the pre¬ 
rogative of the courts of each state 
itself to declare. Their Jurisdiction 
is final and exclusive, and in this 
respect there is no distinction be¬ 
tween statute and common law."— 
Forepaugh v. Delaware, L. & W, R. 
Co., supra. 

Sir Vrsdsriok Pollock has said of 
the definite adoption of the law 
merchant as part of the common 
law: "That body of cu.stom had an¬ 
ticipated some of the characters of 
International Law; It claimed an au¬ 
thority Independent of any particu¬ 
lar local jurisprudence, as being 
founded on general reason and usage 
approved as reasonable; in other 
words, it was a branch of the Law 
of Nature, and it was constantly de¬ 
scribed as such. Under Lord Mans¬ 
field it was received, not as a col¬ 
lection of rules to which only leg¬ 
islation could add, but as a coherent 
system which did not lose its vital¬ 
ity and power of development from 
within because it was incorporated 
with the law of the land Such at 
least, is the better modern opinion 
as to its present standing."—2 Co¬ 
lumbia L.Kev. pp 131, 135. 

4®* U.S.—Liverpool, etc.. Steam Co. 

V. Phenlx Ins. Co., N.T., 9 S.Ct. 

469, 129 U.S. 397, 32 L.Ed. 788— 

The Scotland. N.Y.. 105 U.S. 24. 26 

L.Ed. 1001—The Lottawanna, La., 

21 Wall. 668. 22 L.Ed. 654. 

12 C.J. p 436 note 24. 

Oenaral law 

"The English courts say that, as 
foreigners are not subject to their 
Iftw, nor entitled to its benefits, they 
will resort to the general law of 
general liability when foreigners are 


litigants before them. Where do 
they find such general law? In the 
law of nature? or the civil law or 
common law? Is not the maritime 
law, as their own legislature or na¬ 
tional authority has adopted it. as 
imperative as either of these? Does 
it not, in the British Judicial con¬ 
science, stand for the law of na¬ 
ture, or general Justice? As for the 
civil and common laws, they are 
only municipal laws where they have 
the force of laws at all."—The Scot¬ 
land, N.Y., 105 U.S. 24. 26 L.Ed. 1001. 
60. See Lorenzen Cases Conflict 
Laws, 4th od, for list of the more 
modern authorities. 

51. Fillet, 21 Clunet 419, translat¬ 
ed and quoted Lorenzen Cases 
Conflict Laws, 1st ed, p 8. 
XeaBiag of term "statntss** 

"The civilians have divided stat¬ 
utes into three classes, personal, 
real, and mixed. By statutes, they 
mean, not the positive legislation, 
which in England and America is 
known by the same name, viz. the 
acts of Parliament and of other lt>g- 
islative bodies, as contradistinguish¬ 
ed from the common law; but the 
whole municipal law of the particu¬ 
lar state, from whatever source aris¬ 
ing. Sometimes the word is used by 
them in contradistinction to the im¬ 
perial Roman law, which they arc 
accustomed to style, by way of emi¬ 
nence. the common law, since it con¬ 
stitutes the general basis of the 
Jurisprudence of all continental Eu¬ 
rope, modified and rc'Strained by local 
customs and usages, and positive 
legislation."—Story Conflict Laws, 
8 th ed. S 12 . 

Statement of etatntory theory 

"The doctrine ... of real and 
personal statutes, is not, as it might 
from the terms used, be supposed, 
confined to written and positive law; 
but Is applied, also, to unwritten 
laws or customs, by which the state 
or condition of man is regulated— 
his contracts governed, or his prop¬ 
erty distributed at his death. It 
professes to furnish the rules which 
are to govern men in civil matters, 
when they pass from one country 
to another, and to distinguish and 
decide In all cases, where the law 
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of domicil and that of origin differ: 
where the rules of the place of con¬ 
tract and its execution conflict: 
where the countries in which a mar¬ 
riage Is contracted, and disBolved* 
have different regulations; or where, 
on the decease of the owner, his 
property is situated In several plac¬ 
es. having different rules as to its 
distribution. According to the Ju¬ 
rists of those countries, [Holland 
and France] a personal statute is 
that which follows, and governs the 
party subject to it, wherever he 
goes. The real statute controls 
things, and does not extend beyond 
the limits of the country from which 
it derives Its authority. The person¬ 
al statute of one country, controls 
the personal statute of another coun¬ 
try, into which a party once gov¬ 
erned by the former, or who may 
contract under it, should remove. 
But it is subject to a real statute 
of the place, where the person sub¬ 
ject to the personal should fix him¬ 
self, or where the property on which 
the contest arises may be situated. 
So far the rules are plain and intel¬ 
ligible, but the moment we attempt 
to discover from these writers, what 
statutes arc real, and what are per¬ 
sonal, the most extraordinary con¬ 
fusion is presented. Their defini¬ 
tions often differ, and when they 
agree on their definitions, they dis¬ 
pute as to their application. Barto- 
luB, who was one of the first by 
whom this subject was examined, 
and the most distinguished Jurist of 
his day, established as a rule, that 
whenever the statute commenced by 
treating of persons, it was a per¬ 
sonal one; but if It began by dis¬ 
posing of things, it was real. So 
that if a law, as the counsel for the 
appellants has stated, was wrHten 
thus: 'The estate of the deceased 
shall be inherited by the eldest son,' 
the statute was real; but if It said, 
'the eldest son shall Inherit the es¬ 
tate,' it was personal. This distinc¬ 
tion, though purely verbal, and most 
unsatisfactory, was followed for a 
long time, and sanctioned by many 
whose names are illustrious In the 
annals of Jurisprudence, but it was 
ultimately discarded by all. D'Ar- 
gentre. who rejected this rule, to 



§ 3 

that laws by their nature are at once territorial and 
extraterritorial. 

e. As between the States 

Except at prescribed otherwise by the constitution, 
the several states of the United States bear a relation ^o 
each other of Independent sovereignties for the purpose 
of discussing Conflict of Laws rules. The law of a sister 


15 C.J.S. 

State may be given enect under the same rules ap¬ 
plicable to foreign nations. 

As is stated in the C.J.S. title States § 8, also 59 
CJ. p 36 note 57, the several states of the United 
States sustain to each other the relation of independ¬ 
ent foreign sovereignties, except in so far as the 
constitution has prescribed otherwise. Hence, in 
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real and personal statutes added a 
third, which he called mixed. The 
real statute, according to this writer, 
is that which treats of Immovables. 
In quo de rebus soli, id est immo- 
bilus agitur, and the personal that 
which concerns the person abstract¬ 
ed from things. Statutum personale 
est lllud quod affleit personam uni- 
versaliter, abstracte ab omni materia 
real!. The mixed he states to be 
one which concerns both persons and 
things. This definition of D’Argen- 
tre of a personal statute has been 
adopted by every writer who has 
treated of this matter. A long list 
of them, amounting to twenty-five, 
is given by Froland in his Memoires 
concernans la qualite des statuts 
among which are found Burgundus, 
Rodenburgh Stockmans. Voet and 
Dumoulin. Froland, Memoires con¬ 
cernans la qualite do statuts, chap. 
5, no. 1. But the definition which 
he has given of a real statute, does 
not seem to have been so generally 
adopted: it was however followed 
by Burgundus, Rodenburgh and 
Stockmans. Boullenois, who is one 
of the latest writers, attacks the 
definitions given by D’Argenlre, and 
as he supposes, refutes them; he 
adds others which appear to be as 
little satisfactory, as those he re¬ 
jects. He divides personal statutes, 
into personal particular and person¬ 
al universal; personal particular, he 
subdivides again, into pure personal, 
and personal real. Boullenois, Traits 
de la personalitc et de la realite des 
lois, tit. 1, cap. 2, obs. 4. Voet has 
two definitions, one that a real stat¬ 
ute is that which affects principally 
things, though it also relates to per¬ 
sons, and the other, that a personal 
statute is that which affects prin¬ 
cipally persons, although it treats 
also of things. It would be a pain¬ 
ful and a useless task, to follow 
these authors through all their re¬ 
finements. President Bouhier, who 
wrote about the same time as Boul¬ 
lenois, and w1k> has treated the sub¬ 
ject as extensively as any other 
writer, after quoting the definitions 
just given, and others, says, that 
they are all defective, and that he 
cannot venture on any. until the 
world are more agreed what stat¬ 
utes are real, and what are personal. 
While they remain so uncertain, he 
thinks the best way is to follow the 
second definition of Voet, which is: 
‘that a real statute is that which 


does not extend beyond the terri¬ 
tory within which it is passed, and 
a personal, is that which does.* 
Bouhier sur les Coutumes de Bour¬ 
gogne. chap. 23. no. 59. This last 
mode of distinguishing statutes, 
which teaches us what effect a stat¬ 
ute should have, by directing us to 
inquire what effect it has, is quite 
as unsatisfactory as the rule given 
by Bartolus. who judged of it by the 
words with which it commenced. 
The rule given by Chancellor 
D’Agusseau, are perhaps preferable 
to any other. That, says he. ‘which 
truly characterizes a real statute, 
and essentially distinguishes it from 
a personal one, is not that it should 
be relative to certain personal cir¬ 
cumstances, or certain personal 
events: otherwise we should be ob¬ 
liged to say, that the statutes which 
relate to the paternal power, the 
right of wardship, the tenancy by 
courtesy (droit de vlduite), the pro¬ 
hibition of married persons to confer 
advantages on each other, are per¬ 
sonal statutes, and yet it is clear, 
in our jurisprudence, that they are 
considered as real statutes, the ex¬ 
ecution of which is regulated, not 
by the place of domicil, but by that 
where the property is situated.* 
‘The true principle in this matter la. 
to examine if the statute has prop¬ 
erty directly for its object, or its 
destination to certain persons, or its 
preservation in families, so that it 
is not the interest of the person 
whose rights or acts are examined, 
but the interest of others to whom 
it is intended to assure the prop¬ 
erty, or the real rights which were 
the cause of the law. Or if, on the 
contrary, all the attention of the 
law is directed towards the person, 
to provide in general for his qualifi¬ 
cations, or his general and absolute 
capacity: as when it relates to the 
qualities of major or minor, of 
father or son, legitimate or illegiti¬ 
mate, ability or inability to contract, 
by reason of personal causes.* ‘In 
the first hypothesis the statute is 
real, in the second it is personal, as 
is well explained in these words of 
D’Argentre; “Cum statutum non 
simpliciter Inhabilitat, sed ratlone 
fundi aut juris realis alterum re- 
spicientus extra personas contra- 
hentes, tolas hanc inhabilitatem non 
egredi locum statuti.'* CEuvres 
D’Agusscau, vol. 4. 669, cinquante- 
quatrleme plaidoyer.' This definition 
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is, we think, better than any of the 
rest; though even in the application 
of it to some cases, difficulty would 
exist. If the subject had been sus¬ 
ceptible of clear and positive rules, 
we may safely believe this illustri¬ 
ous man would not have left It in 
doubt, for if any thing be more re¬ 
markable in him than his genius and 
his knowledge, it is the extraordi¬ 
nary fullness and clearness with 
which he expresses himself on all 
questions of Jurisprudence. When 
he. therefore, and so many other 
men, of great talents and learning, 
are thus found to fail in fixing cer¬ 
tain principles, we are forced to con¬ 
clude that they have failed, not from 
want of ability, but because the mat¬ 
ter was not susceptible of being 
settled on certain principles. They 
have attempted to go too far. To 
define and fix that which cannot, in 
the nature of things, be defined and 
fixed. They seem to have forgotten, 
that they wrote on a question which 
touched the comity of nations, and 
that that comity is, and ever must 
be uncertain. That it must neces¬ 
sarily depend on a variety of clr- 
cum.stances, which cannot be reduced 
within any certain rule. That no 
nation will suffer the laws of an¬ 
other to Interfere with^ her own, to 
the injury of her citizens: that 
whether they do or not, must de¬ 
pend on the condition of the country 
in which the foreign law is sought 
to be enforced—the particular na¬ 
ture of her legislation—her policy— 
and the character of her institutiuns. 
That in the conflict of laws, it must 
be often a matter of doubt which 
should prevail, and that whenever 
that doubt does exist, the court 
which decides, will prefer the law 
of its own country, to that of the 
stranger.”—Saul v. His Creditors. 5 
Mart..N.S.. L.a.. 669. 589, 16 Am.D. 
212 . 

Doctrlas of roal and poroomal atat- 

utes has been said to be a “subject, 
the most intricate and perplexed of 
any that has occupied the attention 
of lawyers and courts: one on which 
scarcely any two writers are found 
to entirely agree, and on which, it 
is rare to find one consistent with 
himself throughout. We know of no 
matter in jurisprudence so unsettled, 
or none that should more teach men 
distrust for their own opinions, and 
charity for those of othera.”—Saul v. 
His Creditors, supra. 
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discussing Conflict of Laws questions and the ap¬ 
plication of its rules the various states are to be 
regarded as separate sovereignties within the limits 
noted,it having been said that the rule of comity 
is not confined to nations only, it applying equally 
to the states, whose vital interests bind them so 
closely together.®5 

Full faith and credit distinguished. By article 4, 
section 1 of the United States constitution it is pro¬ 
vided that "'full faith and credit shall be given in 
each state to the public acts, records, and judicial 


proceedings of every other state.” This provision 
constitutes in effect a constitutional mandate requir¬ 
ing one state to give effect to the law of another in 
a situation coming within its terms, it having been 
said that the provision establishes as between the 
states the rule of comity existing between nations.®^ 

A distinction, however, must be made between this 
provision and the usual Conflict of Laws rules pur¬ 
suant to which foreign law is given effect or en¬ 
forced.®® In so far as the judgment of a sister state 
is concerned, recognition is given thereto by rea- 


52. Cal.—De La Montanya v. De La 

Montanya. 44 P. 346, 112 Cal. 101. 

32 L.R.A. 82. 63 Am.S.R. 165. 
Conn.—Fisher v. Fielding. 34 A. 714, 

67 Conn. 91, 32 L.R.A. 236, 62 Am. 

S.R. 270. 

N.C.—In re Chase, 141 S.E. 471. 195 

N.C. 143. 

12 C.J. p 436 note 26. 

“The several States of the Union 
are not, it is true, in every respect 
Independent, many of the rights and 
powers which originally belonged to 
them being now vested in the gov¬ 
ernment created by th,e Constitution. 
But, except as restrained and limit¬ 
ed by that Instrument, they possess 
and exercise the authority of inde¬ 
pendent States, and the principles of 
public law to which we have re¬ 
ferred are applicable to them. One 
of these principles is, that every 
State possesses exclusive jurisdic¬ 
tion and sovereignty over persons 
and property within its territory. 
As a consequence, every State has 
the power to determine for itself the 
civil status and capacities of its in¬ 
habitants; to prescribe the subjects 
upon which they may contract, the 
form.s and solemnities with which 
their contracts shall be executed, 
the rights and obligations ari.sing 
from them, and the mode in which 
their validity shall be determined 
and their obligations enforced; and 
also to regulate the manner and con¬ 
ditions upon which property situated 
within such territory, both personal 
and real, may be acquired, enjoyed, 
and transferred. The other principle 
of public law referred to follows 
from the one mentioned: that is, 
that no State can exercise direct 
jurisdiction and authority over per¬ 
sons or property without its terri¬ 
tory. Story, Confl. Laws. c. 2; 
Wheat. Int. Law. pt. 2, c. 2. The 
several States are of equal dignity 
and authority, and the independence 
of one implies the exclusion of pow¬ 
er from all others. And so it is laid 
down by jurists, an elementary prin¬ 
ciple. that the laws of one Slate 
have no operation outside of its ter¬ 
ritory, except so far as is allowed 
by comity; and that no tribunal es¬ 
tablished by it can extend its proc¬ 
ess beyond that territory so as to 


subject either persona or property 
to its decisions.’*—Pennoyer v. Neff, 
Or.. 95 U.S. 714, 722, 24 L.Ed. 666. 
Belatioa described 

“The relations of the several 
States to each other are those of 
foreign States in close friendship, 
and they are liable to be treated by 
each other, except so far as gov¬ 
erned by the constitution of the 
United States, as foreign independ¬ 
encies.”—Emery v. Barry, 28 N.H. 
473, 486. 61 Am.D. 622. 

53. Ala.—Donovan v. Pitcher, 63 

Ala. 411. 25 Am.R. 634. 

Hawaii.—Hendrie v. Pedrick, 24 Ha¬ 
waii 258. 

N.C.—Howard v. Howard. 168 S.E. 

101, 200 N.C. 574. 

“It has. however, been supposed, 
that the rules of comity between 
foreign nations do not apply to the 
states of this Union; that they ex¬ 
tend to one another no other rights 
than those which are given by the 
constitution of the United States; 
and that the courts of the general 
government are not at liberty to pre¬ 
sume, in the absence of all legisla¬ 
tion on the subject, that a state has 
adopted the comity of nations 
towards the other states, as a part 
of its jurisprudence, or that it ac¬ 
knowledges any rights but those 
which are secured by the constitu¬ 
tion of the United States. The court 
think otherwise The intimate union 
of these states, as members of the 
same great political family; the 
deep and vital interests which bind 
them so closely together; should 
lead us, in the absence of proof to 
the contrary, to presume a greater 
degree of comity, and friendship, and 
kindness towards one another, than 
we should be authorized to presume 
between foreign nations. And when 
(as without doubt must occasionally 
happen) the interest or policy of any 
state requires it to restrict the rule, 
it has but to declare its will, and the 
legal presumption is at once at an 
end. But until this is done, upon 
what grounds could this court refuse 
to administer the law of interna¬ 
tional comity between these states? 
They are sovereign states; and the 
history of the past, and the events 
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which are daily occurring, furnish 
the strongest evidence that they 
have adopted towards each other 
the laws of comity, in their fullest 
extent.”—Bank of Augusta v. Earle, 
Ala., IS Pet.. U.S., 619, 689, 10 L.Ed. 
274. 

peonllar oogeaey does the 
doctrine apply to the positive neces¬ 
sities of a country like ours, com¬ 
posed of thirty-seven distinct sov¬ 
ereignties. in strictness wholly inde¬ 
pendent of each others’ local laws, 
but most essentially dependent for 
their general prosperity upon the 
deference, respect, and regard for 
each others’ peculiar policy which 
the comity of nations demands.”— 
Hill V. Spear. 60 N.H. 253. 262, 9 
Am.R. 206. 

54. U..S.—Compagnie du Port de Rio 

de Janeiro v. Mead Morrison Mfg. 
Co., D.C.Me., 19 F.2d 163. 

55w Mo.—Esmar v. Haeussler, 106 S. 
W.2d 412, 341 Mo. 3.3, transferred, 
App., 116 S.W.2d 64. 

Tenn.—Martin v. Stovall, 62 S.W. 

I 296. 103 Tenn. 1. 

I Obligation against oonrtssy 

“The contention, we think, con¬ 
fuses the full faith and credit clause 
with the rule of comity. The former 
Imposes an obligation. The latter is 
a matter of courtesy, complaisance, 
respect—not of right but of defer¬ 
ence and good will. Speaking of 
the full faith and credit clause of 
the United States Constitution. Wig¬ 
gins Ferry Co. v. Chicago & A. R. 
Vo., C.C.Mo., 11 F. 381, 393, affirmed 
1 S.Cl. 614, 108 U.S. 18, 27 L.Ed. 
636, states: 'It relates only to the 
conclusiveness of such judgments as 
between the parties to them and 
their privies. It does not require 
that judgments in one state shall 
be followed by the courts of other 
states as matter of authority in oth¬ 
er similar cases. The constitution 
does not deal with the question of 
the effect of such Judgments as prec¬ 
edents, nor with the opinions of the 
courts rendering them. . . . The 

duty of the courts of one state to 
follow those of another, upon ques¬ 
tions arising upon the construction 
of the statutes of the latter, is a 
duty resting alone upon comity, and 
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son of the full faith and credit clause of the con¬ 
stitution, rather than by reason of the comity doc¬ 
trine generally applicable in Conflict of Laws cases. 
Yet, even though recognition be not accorded the 
law of a sister state or rights arising thereunder by 
virtue of the full faith and credit clause because not 
coming within its terms, effect may be given to such 
law and rights under general Conflict of Laws 
rules.®® Of course, the erroneous application by .a 
court of the law of the forum instead of the law of 
the foreign jurisdiction which properly governs the 
transaction may, as between states, result in a de¬ 
nial of the “full faith and credit” required by the 
federal constitution,®^ and it is obvious that when 
such a condition arises the enforcement of the for¬ 
eign law no longer rests on the principle of comity 
alone. 

The operation of the constitution forms no part ' 


of the discussion in this title; for such matters the 
title Constitutional Law should be consulted. 

d. Territories of the United States 

Conflict of Laws rules may be applied between a 
state and a territory awaiting admission to the Union. 

Recognition of foreign law or rights arising 
thereunder may be extended under Conflict of Laws 
rules between a state and a territory awaiting ad¬ 
mission to the Union.®® 

e. Indian Tribes 

To some extent the laws and customs of an Indian 
Tribe may be given effect elsewhere. 

While it has been said that a nomadic Indian 
tribe is not a state or nation in the sense that comity 
requires recognition of its laws and customs like in 
the case of other states or nations,®® it is doubtful 
that this statement of the rule in its broad terms 
can be sustained, at least in so far as the members 


not one imposed by the federal con¬ 
stitution.' In Carey v. Schmelt*. 
119 S.W. 946, 947, 221 Mo. 132, 136, 
138, the appeal of an alleged cause j 
of action, accruing under a statute 
of Colorado making directors, under 
certain circumstances, individually 
liable for corporate debts, taken to 
this court on the theory the trial 
court failed to give full faith and 
credit to said Colorado statute was 
transferred to the Court of Appeals. 
This court stated (221 Mo. 132, loc. 
cit. 135, 119 S.W. 946, 947): 'There 
is no federal question involved in 
this case.* And. arguendo, on our 
interpretation of a contract governed 
by the laws of a sister state ac¬ 
cording to the *aw of such state, al¬ 
though it may differ from our law, 
the court said (221 Mo. 132, loc. cit. 
138. 119 S.W. 946. 947): 'But this 
we do in respect “to the settled rules 
and international law,*' which re¬ 
quires us to interpretate the con¬ 
tract according to the lex loci con¬ 
tractus. It is not done in obedience 
to full faith and credit clause of 
the Constitution.* If we were con¬ 
cerned with a personal judgment 
obtained by plaintiff against defend¬ 
ants in New York (or a New York 
judgment operating directly upon 
the legal status of a particular res) 
upon which plaintiff thereafter in¬ 
stituted suit here and duly invoked 
the protection of the full faith and 
credit clause of the United States 
Constitution, a different situation 
would be presented.”—Esmar v. 
Haeussler, 106 S.W.2d 412, 414, 341 
Mo. 33, transferred, App*. 115 S.W. 
2d 64. 

M. U.S. — John Hancock Mutual 
Life Ins. Co. v. Yates, Oa.. 67 S. 
Ct. 129, 299 U.S. 178, 81 L.Ed. 106 
^Milwaukee County v, AL E. 


White Co.. 66 S.Ct. 229. 296 U.S., 
268, 80 Ii.Ed. 220. 

Fla.—Beckwith v. Bailey, 161 So. 
676, 119 Pla. 816—Herron v. Pas- 
sailaigue, 110 So. 639, 642. 92 Fla. 
818. 

N.C.—In re Chase. 141 S.E. 471, 195 
N.C. 143. 

“The court may, however, by com¬ 
ity, be required to give it force and 
effect unless there is some good and 
valid reason to the contrary.”—Her¬ 
ron V. Passailaigue, supra. 

Dlvozoe decree 

A divorce decree granted by a sis¬ 
ter state on ground of cruelty, al¬ 
though not entitled to full faith and 
credit, could properly be recognized 
under rule of comity, in view of ab¬ 
sence of showing that recognition 
would be subversive of any local 
policy or interest and in view of re¬ 
marriage of plaintiff in reliance on 
decree. The court said in this case: 
“The Idaho divorce decree in con¬ 
troversy in this case may be prop¬ 
erly recognized as valid under the 
rule of comity. Especially is this 
so. In view of the fact that rights 
of third parties appear to have since 
intervened to require the recognition, 
if possible, of said divorce decree 
as valid under the laws of this state 
where, on account of the subsequent 
marriage that has been contracted 
by the wife on the faith thereof, 
the status of such erstwhile wife 
and her present husband, and the 
rights of others who may have dealt 
with them as married persons, are 
likely to be prejudiced if the Idaho 
decree were captiously disregarded 
by the courts of Florida.**—Beckwith 
V. Bailey, 161 So. 676, 582, 119 Fla. 

I 316. 


B. Rys. Co., 162 A. 486. 488. 107 
l'a.Super. 20, quoting Corpus Juris. 
12 C.J. p 437 note 27. 

58. Tex.—Southern Pac. Co. v. Du- 
sablon, 106 S.W. 766. 768, 48 Tex. 
Civ.App. 203. 

“While it may be that this privi¬ 
lege is not extended to citizens of 
territories, and may be claimed only 
by citizens of sister States, yet a 
territory like New Mexico, waiting 
to be panoplied with statehood, is a 
child of the Federal Government, to 
whom comity, at least, should, in its 
infancy, be extended by one of the 
United States.”—Southern Pac. Co. 
V. Dusablon, supra. 

59. Ind.—Roche v. Washington, 19 
Ind. 63, 56, 81 Am.D. 376. 

XUdiau Trlbs not a state 

“■Does a tribe of North American 
Indians constitute a state? We 
think not. A state has been defined 
to be ‘a people permanently occupy¬ 
ing a fixed territory, bound together 
by common laws, habits, and cus¬ 
toms [or by a constitution,] into 
one body politic, exercising, through 
the medium of an organized govern¬ 
ment, independent sovereignty and 
control over all persons and things 
within its boundaries, capable of 
making war and peace, and of enter¬ 
ing into international relations with 
other communities.* See New Am. 
Cyclop, vol. 10, p. 360. Wheat. L. of 
Nations, pp. 63. 64. 1 Kent, 188, 189. 

But few of the particulars enumer¬ 
ated as constituting a state, exist in 
a tribe of North American Indians. 
See. however, Cherokee Nation v. 
Georgia. 6 Pet., U.S., 1. 8 L.Ed. 26. 
This the Court Judicially takes no¬ 
tice of as matter of general histori¬ 
cal knowledge; the Indians are not 
educated above the condition of no¬ 
madic, pastoral tribes, if up to it.’* 
—Roche V. Washington, supra. 


57. z*a.—Dodds v. PitUburgh, M. & 
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of the tribe continue as an entity in their tribal re¬ 
lationship. This is made manifest by the number 
of cases in which the marriage of persons within 
the tribe according to its laws and customs is rec¬ 
ognized as valid even though not in accord with 
the law of the state in which the tribe is located.®® 
For a full treatment of the authorities as to this last 
see the CJ.S. title Marriage § 4, also 38 CJ. p 1278 
note 3S-p 1279 note 40. 

See the CJ.S. title Indians § 9, also 31 C.J. p 485 
note 99“P 486 note 18, for a discussion of the status 
of Indian tribes, and §§ 14, 15 of such title, also 31 
C.J. p 487 notes 29-42, for a discussion of the op¬ 
eration of the laws and customs of such tribes. 

f. Colonies, Settlements, Etc. 

Where newly discovered land, which Is uninhabited 
or barbarous, Is settled, the settlers take with them the 
law of their nation. Settlers In a civilized country, how¬ 
ever, become subject to its laws. 

In the case of settlements in newly discovered 
countries which are uninhabited or barbarous, the 
settlers take with them the laws and sovereignty of 


§ 8 

their nation,®^ and those who live among them and 
become members of their community become sub¬ 
ject to the same laws,®2 unless they are permitted to 
retain their own laws by the sovereignty in the ter¬ 
ritory of which they establish themselves.®® 

Where a settlement is made in a civilized country 
the settlers become subject to its laws.®^ A subse¬ 
quent acquisition of sovereignty by them or the na¬ 
tion which they represent does not alter the exist¬ 
ing municipal laws until they are changed by ex¬ 
press enactment.®® 

g. Proof of Foreign Law 

Foreign law or rights thereunder to be given effect 
or enforced must be proved like any other fact, In the 
absence of which the law of the forum, or the common 
law thereof Is ordinarily applied. 

Except as statutes have provided otherwise, it is 
a generally accepted doctrine that when a situation 
arises calling for the application of foreign law, 
such law must be pleaded and proved like any other 
clement of fact,®® for, as appears in the C.J.S. title 
Evidence §§ 18-21, also 23 C.J. p 131 note 10-p 135 


60 . N.T.—^People v. Rubin, 98 N.Y.S. 

787. 

Okl.—McFarland v. Harncd, 24.^ P. 

141, 11.5 Okl. 291—Davis v. Reoder, 

226 P. 880, 102 Okl. 106—In re Mo- 

Dado’s Estate, 48 P. 532, 96 Okl. 

120 . 

Tex.—First Nat. Bank of Austin v. 

Sharpe. S3 S.W. 676. 12 Tex.Civ. 

App. 223. 

See a case where in considering: 
the effect of a marriage of Choctaw 
Indians the court said; "The valid¬ 
ity of the marriage may possibly 
have been denied upon the impres¬ 
sion, that having been contracted 
within the territorial limits of the 
State, it cannot be affected by Choc¬ 
taw usages or customs, though both 
parties were of that tribe, and resi¬ 
dent within its bounds. The refusal 
cannot be sustained on this ground. 
Waiving the consideration of the 
peculiar relation which these Indian 
tribes bear to the States, within the 
limits of which they were resident, 
and assuming that the individuals 
composing the tribes could, by the 
States, have been made subject to 
their general laws, the question yet 
remains, whether, at the time of this 
supposed marriage, the laws and us¬ 
ages of the Choctaw tribe had been 
abolished or superseded; or, wheth¬ 
er they composed a distinct com¬ 
munity, governed by their own 
chiefs and laws. It is not pretend¬ 
ed, that any statute producing this 
effect was then passed, and there¬ 
fore, if lost at all, their local laws 
must have been lost, in consequence 
of their living within the territorial 
limits of the States. It may be dlf- 


flcult to ascertain the precise period 
of time when one nation, or tribe, 
is swallowed up by another, or ceas¬ 
es to exist; but until then, there 
can not be .said to be a merger. It 
is only by positive enactments, even 
in the case of conquered and sub¬ 
dued nations, that their laws are 
changed by the conqueror. The 
mere acquisition, whether by treaty 
or war, produces no such effect. It 
may therefore be considered, that 
the usages and customs of the Choc¬ 
taw tribe continued as their law, and 
governed their people, at the lime 
when this marriage was had. The 
consequence is, that if valid by 
those customs, it is so recognised by 
our law."—^Wall v. Williamson, 8 
Ala. 48, 61. 

61. Eng.—Bengal Advocate-Gen. v. 
Ranee Surnomoye Dossee, 2 Moore 
P.C..N.S., 22, 15 Reprint 811. 

6Q. Eng.—Bengal Advocate-Gen. v. 

Ranee Surnomoye Dossee, supra. 
63 l Eng.—Bengal Advoeate-Oen. v. 
Ranee Surnomoye Dossee, supra. 

64 . Eng.—Bengal Advocate-Gen. v. 
Ranee Surnomoye Dossee, supra. 

65 . Eng.—Bengal Advocate-Gen. v. 
Ranee Surnomoye Dossee, supra. 
See a case where the principle 

stated in the text was recognized in 
dealing with a question Involving 
the customs and laws of a tribe of 
American Indians. — Wall v. Wil¬ 
liams. 8 Ala. 48. 

eeL U.S.—Cuba R. Co. V. Crosby, N. 
J., 32 S.Ct. 132, 222 U.S. 478, 56 L. 
Ed. 274, 38 KR.A..N.S.. 40—Jose 
Taya's Sons Co., of New Orleans 
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V. Compania Arrendataria de To- 
bacos de Espana, C.C.A.N.Y., 280 
F. 826—The Hanna Nielsen, C.C. 
A.N.Y., 273 F. 171. modifying, D. 
C., 267 F. 729, petition dismissed 
Tolo V. The Hanna Nielsen, 42 S. 
Cl. 63, 267 U.S. 661, 66 L.Ed. 417, 
and certiorari denied The Hannah 
Nielsen, 42 S.Ct. 93, 257 U.S. 663, 
66 D.Ed. 418—Panama Electric Ry. 
Co. v. Moyers, Canal Zone, 249 P. 
19, 161 C.C.A. 79. 

Cal.—Plainer v. Vincent, 229 P. 24, 
194 Cal. 436. 

Colo.—Mitchell v. Liggett. 199 P. 
4K6. 70 Colo. 219—Polk v. Butter¬ 
field. 12 P. 216, 9 Colo. 325. 

Ill.—Leathe v. Thomas, 75 N.E. 810, 
218 Ill. 246, 4 Ann.Cas. 79—Shan¬ 
non V. Wolf, 60 N.E. 682, 173 Ill. 
263—Miller v. Wilson. 34 N.E. 
1111, 146 Ill. 623. 37 Am.S.R. 186 
—Davis V. Mosbacher, 262 Ill.App. 
536—City of Detroit v. Wabash 
Refining Co.. 223 Ill.App. 246— 
Grayson v. Chicago League Ball 
Club, 215 Ill.App. 48—Crane v. 
Blackman, 126 Ill.App. 631—Balti¬ 
more & O. S. W. R. R. Co. v. Mc¬ 
Donald. 112 IlLApp. 391—Leathe 
V. Thomas. 109 Ill.App. 434, af¬ 
firmed 75 N.E. 810, 218 Ill. 246. 
Ind.—Knotts v. Clark Const. Co., 132 
N.E. 578, 191 Ind. 354, overruling 
petition 131 N.E. 921, 191 Ind. 354 
—^Wabash R. Co. v. Hassett, 83 N. 
E. 705, 170 Ind. 370—Swank v. 
Hufnagle, 12 N.E. 303, 111 Ind. 
463, petition overruled 18 N.E. 105, 
111 Ind. 453—Bethell v. Bethell, 92 
Ind. 318—Robards v. Marley, 80 
Ind. 185—Crake v. Crake, 18 Ind. 
156—Billingsley Vr Dean, 11 Ind. 
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note 40, a court does not take judicial notice of the I When such law is not properly pleaded and prov- 
law of another jurisdiction. I ed, some cases have taken the view that the right 


331—Swain v. SchlM, 117 N.B. 933. 
66 Ind.App. 166—Cable Co. v. Mc- 
Elhoe. 108 N.E. 790. 58 Ind.App. 
637 — Standard Forgringrs Co. v. 
Holmstrom, 104 N.E. 872. 58 Ind. 
App. 306—Cooley v. Kelley, 96 N. 
E. 638, 62 Ind.App. 687. rehearini? 
denied 98 N.E. 653. 62 Ind.App. 687. 
Iowa.—Clark v. Hadley. 164 N.W. 
767, 181 Iowa 487—^In re Capper's 
Will, 52 N.W. 6. 86 Iowa 82—Gil- 
lelt V. Hill. 32 Iowa 220—Taylor 
Shipton & Co. v. Runyan & Brown. 
9 Iowa 622—Carey v. Cincinnati & 
C. R. Co., 5 Iowa 357—Bean v. 
Briggs & Felthouser. 4 Iowa 464. 
Kan.—^Alexandria. A. & Ft. S. R. Co. 

V. Johnson. 69 P. 1063. 61 Kan. 417. 
Ky.—Central Consumer’s Co. v. Ral¬ 
ston. 269 S.W. 67. 202 Ky. 94— 

U. S. Cast Iron Pipe & Foundry Co. 

V. Henry Vogt Mach. Co.. 206 S.W. 
806, 182 Ky. 473. 

La.—Marlatl v. Citizens' State Bank 
& Trust Co., 156 So. 426. 180 La. 
387—Succession of Marinoni, 148 
So. 888. 177 La. 592—Taylor v. 
Terzia. 132 So. 781. 171 La. 1040 
—Pecquet v. Pecquet's Ex'r, 17 
La.Ann. 204—Mason v. Mason's 
Widow and Heirs. 12 La. 689— 
Crozier v. Hodge. 3 La. 357—Mal- 
pica V. McKnown, 1 La. 248. 20 
Am.D. 279 — Citizens Bank of 
Wayanesboro, Ga., v. Hibernia 
Bank & Trust Co.. 140 So. 705, 19 
La.App. 461—General Motors Ac¬ 
ceptance Corporation v. Budreaux, 
119 So. 736. 10 La.App. 626. re¬ 
versed on other grounds 121 So. 
338, 10 La...pp. 626. 

Md.—Goldsborough v. Tinsley, 113 
A. 861. 138 Md. 411. 

Mass.—John B. Frey Co. v. S. Silk, 
Inc., 140 N.E. 259, 245 Mass. 534— 
Royle V. Worcester Buick Co., 137 
N.E. 531, 243 Maas. 143—Parrot v. 
Mexican Cent. Ry. Co., 93 N.E. 590, 
207 Mass. 184—Miller v. Aldrich, 
88 N.E. 441, 202 Mass. 109, 132 
Am.S.R. 480—Gordon v. Knot, 85 
N.E. 184. 199 Mass. 173, 19 L.R.A., 

N. S., 762—Callender, McAuslan & 
Troup. Co. V. Flint, 72 N.E. 346, 187 
Mass. 104—Ely v. James, 123 
Mass. 36—Holman v. King, 7 Mete. 
384. 

Mich.—Swan v. Gregory, 161 N.W. 
933, 195 Mich. 467. 

Minn.—Dotlich v. Slovene National 
Benefit Society, 228 N.W. 608, 179 
Minn. 161—Traders' Trust Co. v. 
Davidson, 178 N.W. 736, 146 Minn. 
224—Myers v. Chicago, St. P., M. & 

O. R. Co., 72 N.W. 694, 69 Minn. 
476, 66 Am.S.R. 679—Reift v. Bak- 
ken, 31 N.W. 348, 36 Minn. 333— 
Hoyt V. McNeil, 18 Minn. 890 (Gil. 
862). 

Miss.—Sam v. Fore, 20 Miss. 413— 
Hemphill v. Bank of Alabama. 14 


Miss. 44—Martin v. Martin. • Miss. 
176. 

Mo.—Gersman v. Atchison, T. & S. 
F. Ry. Co.. 229 S.W. 167—First 
Nat. Bank of Beeville, Tex. v. Se¬ 
curity Mut. Life Ins. Co. of Bing- 
hampton. New York, 222 S.W. 832, 
283 Mo. 336—Fidelity Loan Securi¬ 
ties Co. V. Moore. 217 S.W. 286, 280 
Mo. 315—Schroeder v. Edwards, 

184 S.W. 108, 267 Mo. 459—Roshall 
V. St. Louis. I. M. & S. R. Co., 155 
S.W. 426. 249 Mo. 509—Norman 
V. Pennsylvania Fire Ins. Co., 141 
S.W. 618, 237 Mo. 576—Coleman v. 
Lucksinger, 123 S.W. 441. 224 Mo. 
1. 26 L.R.A,N.S., 934—First Nat. 
Bank v. Gordon. App., 6 S.W. 2d 
60—Ankrum v. Commercial State 
Hank of Ridgeway, 244 S.W. 951, 
211 Mo.App. 684—Hollipetcr, Shon- 
yo & Co. V. Maxwell. 224 S.W. 113, 
205 Mo.App. 367—La Duke v. Dex¬ 
ter, App., 202 S.W. 264—Otto v. 
Pryor. App., 193 S.W. 28—Stake- 
bake V. Union Pacific R. Co., App., 

185 S.W. 1166—Davis v. McColl, 
App., 184 SW. 920. 

Mont.—In re Bruhn's Estate, 193 P. 

1115. 58 Mont. 526. 

N.J.—Kuser v. Cooke, 165 A. 292, 112 
N.J.Eq. 553. 

N.Y.—Savage v. O'Neil, 44 N.Y. 298 
—Monroe v. Douglas, 5 N.Y. 447— 
Phillips V. Griffen, 269 N.Y.S. 405, 
236 App.Div. 209—Masocco v. 
Sohaaf. 264 N.Y.S. 439. 234 App. 
Div. 181—Schweitzer v. Ilamburg- 
Amerikanische Packetfahrt Actien 
Gesellschaft, 134 N.Y.S. 112, 149 
App.Div. 900—Latham v. I>e Loi- 
selle. 38 N.Y.S, 270, 3 App.Div. 525, 
affirmed 53 N.E. 1127, 158 N.Y. 687 
—In re Dumarest’s Estate. 262 
N.Y.S. 450, 146 Misc. 442—Robert 
Reis & Co. V. New York Trust Co., 
239 N.Y.S. 668, 136 Misc. 141. 
N.C.—Howard v. Howard, 158 S.E. 
101, 200 N.C. 674—Keasler v. Mu¬ 
tual Life Ins. Co, of New York, 
99 S.E. 97, 177 N.C. 394. 

N.D.—State v. Rose. 170 N.W. 879, 41 
N.D. 251. 

Ohio.—Yeazel v. Louisville & N. R. 

Co., 13 Ohio App. 499. 

Okl.—Marx v. Hefner. 149 P. 207, 46 
Okl. 453, Ann.Cas.l917B 656—West¬ 
ern Union Tel. Co. v. Crawford, 
116 P. 925, 29 Okl. 143, 35 L.R.A.. 
N.S., 93(b—Missouri, K. & T. Ry. 
Co. V. McLaughlin, 116 P. 811, 29 
Okl. 345—Betz v. Wilson, 87 P. 844, 
17 Okl. 383—Dunham v. Holloway, 
41 P. 140, 3 Okl. 244. 

Pa.—Summer v. Brown, 167 A. 316, 
312 Pa. 124—General Motors Ac¬ 
ceptance Corporation v. Foley, 166 
A. 909, 311 Pa. 477—Smith v. Penn¬ 
sylvania R. Co., 166 A. 89. 304 Pa. 
294—Cochran v. Shetler, 133 A. 232, 
286 Pa. 226—In re Baughman’s Es- 
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tate. 126 A. 68, 281 Pa. 28—Hall 
V. West Jersey & S. R. Co., 88 A. 
669, 241 Pa. 899—Cape May Real 
Estate Co. v. Henderson, 79 A. 982. 
231 Pa. 82—Linton v. Moorhead. 69 
A. 264, 209 Pa. 646—^Adams Paper 
Co. V. Cassard, 55 A. 949, 206 Pa. 
179—Musser v. Stauffer, 36 A. 709, 
178 Pa. 99—Bollinger v. Gallagher, 
32 A. 669. 170 Pa. 84—Flanlgen v. 
Washington Ins. Co., 7 Pa. 306— 
Ripple v. Ripple, 1 Rawle 386— 
Tishman Realty & Const. Co., to 
Use of 410 E. 67th St. Corporation 
v. Vickerman, 172 A. 9, 112 Pa.Su- 
per. 640—Interstate Distributing 
Co. v. Connell, 46 Pa.Super. 551— 
Keystone Wrapping Machine Co. v. 
Bromier, 42 Pa.Super. 384—Smith 
V. Franklin, 20 Pa.Diet. & Co. 131. 
R.I.—Farrell v. Employer's Liability 
Assurance Corp. Ltd., 190 A. 466, 
67 R.I. 389—Gratton v. Harwood. 
164 A. 192, 53 R.I. 94—O’Donnell 
V. Johnson. 90 A. 165, 36 R.I. 308 
—O’Reilly v. New York & New 
England R. Co.. 17 A. 906, 16 R.I. 
388, 6 L.R.A. 364—Harris v. Grand 
Trunk Ry. Co., 5 A. 305, 16 R.I. 
371. 

Tenn.—O'Brien v. Biles, 1 Tenn.App. 
595. 

Tex.—Lamb v. Hardy, 211 S.W. 445. 
109 Tex. 414. 

Vt.—Grow V. Washburn, 115 A. 226, 
95 Vt. 370. 

Wis.—De Lorenzo v. .Supreme Lodge. 
K.P., 268 N.W. 217, 222 Wis. 141— 
Illinois Steel Co. v. Warros, 123 
N.W. 656, 141 Wis. 119—Second 
Nat. Bank of Richmond. Ind., v. 
Smith, 94 N.AV. 664. 118 Wis. 68— 
Swing v. White River Lumber Co., 
65 N.W. 174, 91 Wis. 517—Osborn 
V. Blackburn, 47 N.W. 176, 78 Wis. 
209. 10 L.R.A. 367, error dismissed 
13 S.Ct. 1043, 149 U.S. 766, 37 L.Ed. 
960—Hall V. Augustine. 23 Wis. 
383. 

"Burden of modern learning in the 
Conflict of Laws, as has been so 
often repeated, is that a court neither 
will nor can apply any law to the 
case before it other than the law of 
the forum. It must necessarily fol¬ 
low that foreign law, in so far as 
it is in any way material to the is¬ 
sue, must operate not as law but as 
fact."—Beale Conflict of Laws 9 
621.1. 

That foralga law dlffon from lo¬ 
cal law must be proved. 

Minn.—Brimhall v. Van Campen. 8 
Minn. 13, (Oil. 1). 82 Am.D. 118. 
N.Y.—Masocco v. Schaaf, 264 N.Y.S. 
439, 234 App.Div. 181—Latham v. 
De Loiselle, 38 N.Y.S. 270, 8 App. 
Div. 626. 

Po.—Bayuk Bros. Inc. v. Wllson-Mar- 
tin Co., 81 Pa.Supeiv 195. 
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based thereon has not been established and must be 
rejected.®^ 

Most cases have avoided this result by applying 


the law of the forum when the applicable foreign 
law has not been proved,®® many by indulging in a 
presumption that the foreign law is the same as the 


Tex.—Lamb v. Hardy, 211 S.W. 446. 

109 Tex. 414. 

WIb.—D e Lorenzo v. Supreme Lodge, 

K.P.. 268 N.W. 217, 222 Wis. 141— 

Rape v. Heaton, 9 Wls. 328, 76 Am. 

D. 269. 

Method of pleading 

(1) The party may be required to 
cite specifically the Judicial derisions 
stating the law of the foreign state 
on which his suit is founded. 

La.—Succession of Marinoni. 148 So. 

888. 177 La. 692. 

Mo.—Musser v. Musser, 221 S.W. 46, 

281 Mo. 649. 

(2) He may also be required to 
state the pertinent parts of such de* 
cisions, and in addition, to make n 
direct reference to where the court's 
ruling may be found.—Musser v. 
Musser, supra. 

(3) However, it is not necessary 
that the whole opinion, including a 
transcript of the record, be set out. 
—Dawson v. Dawson, 138 So. 414, 224 
Ala. 13. 

(4) It has been held that an afll- 
davit of defense relying on the law 
of another state not directly inter¬ 
preted by its highest court need not 
submit a brief of the authorities of 
such foreign state.—Tishtnan Realty 
& Construction Co, to Dse of 410 R 
67th St. (Corporation v. Vickerman, 
172 A. 9, 112 Ptt.Super 540. 

(5) General averment as legal con¬ 
clusion see the C.J.S. title I'lcading 
fi 32. al.so 49 C.J. p 78 notes 1-3. 

(6) Pleading foreign statute see 
the C.J.S. title Statutes H 447-449. 
also 59 C.J. p 1202 note 4S-p 1208 
note 17. 

(7) Pleading held sufficient. 

Ala.—Dawson v. Dawson. 138 So. 414, 

224 Ala. 13. 

Mo.—Hizer v. Sovereign Camp, W. O. 

W., App., 112 S.W.2d 922. 

Method of proof 

(1) “Generally speaking, the laws 
of another State are matters of fact, 
and where a foreign statute is rele¬ 
vant to the issue it must be proven 
as any other fact. This evidence of 
course is for the information of the 
court and when presented it is the 
duty of the court to give the jury in¬ 
structions with reference to it. The 
evidence must be the best available. 
If the case turns upon the interpre¬ 
tation of a statute of a foreign State, 
that statute should be introduced in 
evidence. And where the interpreta¬ 
tion of the statute laws is present¬ 
ed by witnesses learned in the law 
of the State, and the evidence is in 
conflict, it becomes a question for 
the Jury to determine which version 
they care to take, under proper in- 
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structions from the court."—Smith 
V. Franklin, 20 Pa.Dist. & Co. 131, 
135. 

(2) Expert and opinion evidence 
as to foreign law see the C.J.S. title 
Evidence § 479, also 22 C.J. p 540 
note 62-p 642 note 82. 

(3) Necessity, mode, and sufficien¬ 
cy of proof of foreign statute see 
the C.J.S. title Statutes 8§ 452-459, 
also 59 C.J. p 1208 note 31-p 1216 
note 16. 

67. U.S.—Commissioner of Internal 
Revenue v. Hyde, C.C.A., 82 F.2d 
174—The Hanna Nellsen. C.C.A.N. 
Y.. 273 F. 171, modifying, D.C., 267 
F. 729, petition dismissed Tolo v. 
The Hannah Nielson, 42 S.Ct. 63. 
257 U.S. 661, 66 L.Ed. 417, and cer¬ 
tiorari denied 42 S.Ct. 93, 257 U. 
S. 653, 66 LEd. 418—Panama Elec¬ 
tric Co. V. Moyers, Canal Zone. 269 
F. 219, 170 C.C.A. 287. 

Iowa.—Gillett v. Hill. 32 Iowa 220. 
Mo.—Rosltzky v. Ro.sitzky, 46 S W. 

2d 591, 329 Mo. 662. I 

N Y.—Riley v. Pleree Oil Corporation, I 
156 N.E. 647, 245 NY. 152, ncargu- 
ment denied 167 N.E. 877, 245 N.Y. 
607. 

Rule dlsoassed 

“It may be that, in dealing with 
rudimentary contracts or torts made 
or committed abroad, such as prom¬ 
ises to pay money for goods or serv¬ 
ices, oi battery of the person, or con¬ 
version of goods, courts would as- 
.sume a liability to exist if nothing 
to the contrary appeared. Parrot v. 
Mexican C. R. Co., 93 N.E. 590, 207 
Mass. 184. 34 L.R A.,N.S., 261. Such 
matters are likely to impose an obli¬ 
gation in all civilized countries. But 
when an action is brought upon a 
cuu.se arising outside of the juris¬ 
diction, it always should l»e borne in 
mind that the duty of the court Is 
not to administer its notion of Ju.s- 
tice, but to enforce an obligation that 
has been cpeat«*d by a dilTerent law. 
Slater v. Mexican Nat. R. Co., 24 S. 
Ct. 581. 194 U.S. 120, 126, 48 L.Ed. 
900, 902. The law of the forum Is 
material only as setting a limit of 
policy beyond which such obligations 
will not be enforced there. AVilh 
very rare exceptions the liabilities 
of parties to each other are fixed by 
the law of the territorial Jurisdiction 
within which the wrong is done and 
the parties are at the time of doing 
it. . . . That, and that alone, is 
the foundation of their rights. . . . 

‘The only Justification for allowing 
a party to recover when the cause 
of action arose In another civilized 
Jurisdiction is a well-founded belief 
that it was a cause of action in that 
place. The right to recover stands 
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upon that as its necessary founda¬ 
tion. It is part of the plaintiff's 
case, and if there is reason for doubt, 
he must allege and prove it. The ex¬ 
tension of the hospitality of our 
courts to foreign suitors must not be 
made a cover for injustice to the 
defendants of whom they happen to 
be able to lay hold.' "—Cuba R. Co. 
v. Crosby. N.J., 32 S.Ct. 132, 133, 222 
U.S. 473, 66 L.Ed. 274, 38 L.R.A..N. 
S.. 40. 

Zn admiralty 

Libel for the death of oflicers of a 
United States cruiser which collided 
with a British motopship outside of 
the territorial waters of the United 
States could not be maintained in the 
absence of proof of asserted British 
law allegedly giving a right of ac¬ 
tion.—The Silverpalm, C.C.A.Cal.. 79 
F.2d 598. 

eOw Colo.—Mitchell v. Liggett, 199 
P. 486, 70 Colo. 219. 

Ill.—Shannon v. Wolf, 60 N.E. 682, 
173 Ill. 253—Davis v. Mosbacher, 
252 Ill.App. 536. 

Ind.—Cooley v. Kelley, 96 N.E. 638, 
52 Ind.App. 687, rehearing denied 
98 N.E. 653, 52 Ind.App. 687— 

Krouse v. Krouse, 96 N.E. 262, 48 
Ind.App. 3. 

Iowa.—Bean v. Briggs & Felthouser, 
4 Iowa 464. 

La.—Bonneau v. I'oydras, 2 Rob. 1— 
Mason v. Mason's Widow & Heirs. 
12 La. 689—Harris v. Allnutt, 12 
T^a. 465—Crozier v. Hodge, 3 La. 
357—Ara>o v. Currel, 1 La. 628, 20 
Am.D. 286. 

Mich.—Swan v. Gregory, 161 N.W. 

933, 195 Mich. 457. 

Mo.—Coleman v. Lucksinger, 123 S. 
AV. 441, 224 Mo. 1—Uollipeter. 

Shonyo & Co. v. Maxwell, 224 S.W. 
113, 205 Mo.App. 357. 

N.J.—Friedman v. Kaufman, 168 A. 

761. 10 N.J.Misc. 252. 

N.Y.—Bath Gas Light Co. v. Claffy, 
45 N.E. 390. 151 N.A". 24, 36 L.R.A. 
664—Savage v. O’Neil, 44 N.Y. 298 
—Monroe v. Douglass, 5 N.Y. 447 
—Konieczny v. Kresse Co., 266 N. 
Y.S. 275. 234 App.Div. 517—Masoc- 
co V. Schaaf, 254 N.Y.S. 439, 234 
App.Div. 181—Russian Reinsur¬ 

ance Co. V. Stoddard. 207 N.Y.S. 
674, 211 App.Div. 132—Schweitzer 
V. Hamburg-Amerikanische Packet- 
fahrt Actien Gesellschaft. 134 N. 
Y.S. 812, 149 App.Div. 900—Lucia 
Mining Co. v. Evans, 131 N.Y.S. 
280, 146 App.Div. 416—Latham v. 
De Loisellc. 38 N.Y.S. 270, 8 App. 
Div. 625, affirmed, 53 N.E. 1127, 158 
N.Y. 687—Smith v. Compania Lit- 
ografica de la Habana, 217 N.Y.S. 
39. 127 Misc. 608—Vazakas v. Va- 
zakas, 109 N.Y.S. 568. 
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law of the forum.®® Others have restricted the ap¬ 
plication of the local law to its common law where 
the foreign law not proved is that of a jurisdiction 
of common-law origin, the presumption in such case 


indulged in being that the common law still pre¬ 
vails in the foreign jurisdiction and that it is the 
same as that of the forum.*^® This last has been 
adhered to, even though there is a statute changing 


Okl.—Steward v. Commonwealth Nat. 

Bank. 119 F. 216, 29 Okl. 764. 

Pa.—Keystone Wrapping Mach. Co. 

V. Bromeier, 42 Pa.Super. 384. 

Tex.—Blethen v. Bonner, 63 S.W. 

1016, 93 Tex. 141. 

Vt.—Grow V. Washburn, 115 A. 226, 

95 Vt. 370. 

*'In the absence of proof of what 
the foreign law Is. our own law must 
necessarily furnish the rule for the 
guidance of our courts.'*—Schweitzer 
V. Hamburg-Amerikanische Packet- 
fahrt Action Gesellschaft, 134 N.Y.S. 
812, 814. 149 App.Div. 900. 

Basis for rule 

(1) "Where the party Interested In 

claiming the benefit of a foreign law 
or statute fails to show, by appro¬ 
priate pleading and proof, what Is 
the law of the place where the con¬ 
tract was made or was to be per¬ 
formed, the courts of the state where 
the suit is brought will apply the 
law of the latter state to the con¬ 
tract. . . . This court cannot in¬ 
dulge in the presumption that the 
[foreign] . . . law is different 
from the [local] . . . law in the 

absence of any proof upon the sub¬ 
ject."—Chicago & A. R. Co. v. Clau¬ 
sen, 50 N.E. 680, 684, 173 111. 100. 

(2) "The plain case is presented 
of one seeking to enforce rights ac¬ 
quired under a contract made abroad, 
which contract is of a character en¬ 
forceable in the courts of this state, 
—one apparently made in the course 
of commercial transaction, and the 
recognition and enforcement of which 
will not violate any law of this 
state, nor run counter to any dictate 
of public policy. Under such cir¬ 
cumstances we conceive the law to 
be well settled that the courts of the 
jurisdiction, which are open to for¬ 
eigners as well as to citizens, will 
determine the rights of the parties 
to the contract by our own law, and 
if the law of the place in which the 
contract was made differs in any 
respect from the law of the forum, 
flo that liability according to the lex 
loci contractus would not attach or 
would be avoided, it is for the de¬ 
fendant claiming the benefit of the 
foreign law to show the existence of 
its provision invalidating the con¬ 
tract sued upon. It is unnecessary 
to cite an array of authorities in sup¬ 
port of this view, for what was said 
hy the court of appeals in Monroe 
v. Douglass, 6 N.Y. 452, disposes of 
the whole subject in these words: 
'It is a well-settled rule, founded on 
reason and authority, that the lex 
fori, or, in other words, the laws of 
the country to whose courts a party 


appeals for redress, furnish, in all 
cases, prima facie, the rule of de¬ 
cision; and if either party wishes 
the benefit of a different rule or law, 
as. for Instance, the lex domicilii, lex 
loci contractus, or lex loci rel sitae, 
he must aver and prove it. The 
courts of a country are presumed to 
be acquainted only with their own 
laws. Those of other countries are 
to be averred and proved like other 
facts of which courts do not take 
judicial notice.' Two propositions 
are included in this rule, proclaimed 
in the case cited, viz.: That, when 
the suitor is properly in court upon 
his contract, a remedy will be af¬ 
forded according to the law of the 
state of New York, and the con- 
I tract stipulations enforced, unless a 
different law governing that con¬ 
tract is made to appear; and that, to 
make it appear, it must be set up 
by the party claiming advantage un¬ 
der it."—Liatham v. De Loiselle. 38 
N.Y.S. 270, 271, 3 App.Div. 525, af¬ 
firmed 53 N.E. 1127, 158 N.Y. 687. 
Bex fori prlxua faoie rule of decision 
"It is a well settled rule that the 
lex fori, the laws of the country to 
whose courts a party appeals for 
redress, furnish in all cases prima 
facie the rule of decision, and if 
either party wishes the benefit of a 
different rule, as for instance the lex 
domicilii, lex loci contractus, or lex 
loci rei sltse, he must aver and prove 
it."—Masocco v. Schaaf, 254 N.Y.S. 
439, 444. 234 App.Div. 181. 
Blstlnguistalag common-law and non- 
commoiulaw jurisdictions 
"There is a presumption that the 
common law of England obtains in 
this state and in states and coun¬ 
tries which adopted the common law 
from England. This presumption 
does not apply to Cuba. Therefore 
we have no law of Cuba to apply 
herein. In such a situation, where 
no law is available by proof or with 
aid of presumption, the court, in the 
absence of presumption or proof, is 
relegated to the applicable law of 
the forum, whether it be common or 
statutory."^Smith v. Compania Lito- 
grafica de la Habana, 217 N.Y.S. 39. 
43, 127 Misc. 608. 

69. Ind.—Spielman v. Herskovitz, 
134 N.E. 909, 78 Ind.App. 181. 

Mo.—Norman v. Pennsylvania Pire 
Ins. Co., 141 8.W. 618, 237 Mo. 576. 
N.Y.—^Matter of Dumarest, 262 N.Y. 
S. 450, 146 Misc. 442—Robert Reis 
& Co. V. New York Trust Co., 289 
N.Y.S. 568, 186 Misc. 141—Vazakas 
V. Vazakas, 109 N.Y.S.'668. 

Okl.—Scanlon v. Klopfenstein, 8 P. 
2d 869, 162 Okl. 162—Royal Neigh- 
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bors V. Fletcher, 227 P. 426, 99 
Okl. 297—McNair v. Underwood, 
166 P. 553, 56 Okl. 585—Palmer v, 
Noe. 150 P. 462, 48 Okl. 460—Ho- 
shaw V. Lines, 118 P. 688. 30 Okl. 
67—Wagner v. Minnie Harvester 
Co.. 106 P. 969, 25 Okl. 558—Harn 
I V. Cole, 95 P. 415. 20 Okl. 553— 
Keagy v. Wellington National 
Bank. 69 P. 811, 12 Okl. 33. 

Pa.—In re Baughman’s Estate. 126 
A. 58. 281 Pa. 23. 

Tex.—Thompson v. Thompson, Civ. 
App., 202 S.W. 175—Kinney v. Tri- 
State Tel. Co., Civ.App., 201 S.W. 
1180. 

Wis.—De Lorenzo v. Supreme Lodge, 

K. P., 268 N.W. 217, 222 Wis. 141 — 
Hamley v. Till, 166 N.W. 968, 162 
Wis. 533—Second Nat. Bank of 
Richmond, Ind. v. Smith, 94 N.W. 
664, 118 Wis. 18—Osborn v. Black¬ 
burn, 47 N.W. 175, 78 Wis. 209, 10 

L. R.A. 367, error dismls.^^cd 13 S. 
Ct. 1043, 149 U.S. 766. 37 L.Ed. 
960. 

Common law as modified 

Ind.—Buchanan v. Hubbard, 21 N.E. 
538, 119 Ind. 187. 

Exception In case of penal statute 

"In many cases the courts will pre¬ 
sume that the laws of a foreign 
state, nothing being shown to the 
contrary, correspond with their own 
. . . but this presumption la not 

indulged in when the foreign law 
imposes a penalty or works a for¬ 
feiture, as in the case of usury."— 
Hull V. Augustine, 23 Wla. 383, 386. 
70. Colo.—Sullivan v. Clerman Nat. 

Bank. 70 P. 162, 18 Colo.App. 99. 
Ga.—White v. White, 153 S.E. 203, 41 
Ga.App. 394—Gershon & Green v. 
Mendel, 141 S.E. 328, 37 Ga.App. 
650. 

Ill.—Woodbury v. U. S. Casualty Co., 
120 N.E. 8, 284 Ill. 227—Dempster 
V. Stephen, 63 Ill.App. 126. 

Ind.—Smith v. Smith, 113 N.E. 296. 
185 Ind. 75—Penn Mutual Life Ins. 
Co. V. Norcross, 72 N.E. 132, 163 
Ind. 379—Baltimore & Ohio S. W. 
Ky. Co. V. Jones, 62 N.E. 994, 168 
Ind. 87—Baltimore & Ohio S. W. 
Ry. Co. V. Read, 62 N.E. 488, 168 
Ind. 26—Jackson v. Pittsburgh, G., 
C. & St. L. R. Co., 39 N.E. 668, 140 
Ind. 241, 49 Am.S.R. 192—Buchanan 
V. Hubbard. 21 N.E. 538. 119 Ind. 
187—Morley v. Cleveland. C., C. & 
St. L. R. R. Co.. 194 N.E. 806, 100 
Ind.App. 515—Greaf v. Brelten- 
Btein, 187 N.E. 347, 97 Ind.App. 625 
—Clark V. Southern Ry. Co., 119 N. 
E. 639, 69 Ind.App. 697—Gates v. 
Fauvre, 119 N.E. 166, 74 Ind.App. 
382—Rledman v. Macht, 183 N.E. 
807, 98 Ind.App. 124. 
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the common law of the forum^i 

The discussion of this subject by Professor Good¬ 
rich well summarizes the state of the law: ‘The 
problem of deciding a case containing foreign law 
elements where the foreign law is not shown pre¬ 
sents difficulties. If the lex fori provides by stat¬ 
ute that the court shall take judicial notice of the 
foreign law, the theoretical difficulty is eliminated, 
though the judge has the practical problem of find¬ 
ing out what the law is of which he is to take ju¬ 
dicial notice. Without such statute several courses 
are possible. (1) It may be said that the party 
whose action or defense depends upon the foreign 
law and to show it loses because he has not made 
out his case, just as he would fail in suing for in¬ 
juries sustained from a defendant’s negligence if he 
failed to prove acts from which want of care could 
be found. (2) A court may apply the substantive 
law of the forum to the facts as presented on the 
ground that this is the only law before the court. 
(3) If neither of these courses are taken, certain 
presumptions may be indulged. There is consider¬ 
able authority to the effect that, when the foreign 
law in question is that of a common law state it 
will be presumed that the common law of the for¬ 
eign state is the same as that of the forum. If 
there is a statute changing the lex fori, the pre¬ 
sumption will be that the foreign law is the same 
as that of the forum before the statutory change 
was made. Some courts go further, and presume, 
in absence of evidence to the contrary, that the for¬ 
eign law is the same as that of the forum, even 
though the latter has been changed by statute, a re¬ 
sult which could be reached with less violence to the 
facts by frankly applying the law of the forum in 
cases where the foreign law is not shown. Lan¬ 
guage may be found which will support the first 
course suggested above, but cases which reach a 
result consistent with it may well be explained on 
one of the other theories. The problem can only 
be answered in a concrete case by careful reference 
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to the decisions of the individual state where the 
question comes up .”'^2 

For a complete discussion and listing of the au¬ 
thorities dealing with the presumptions indulged in 
cases calling for the application of foreign law 
where such law has not properly been pleaded and 
proved, see the C.J.S. title Evidence § 133, also 22 
C.J. p 151 note 91-p 156 note 32. 

§ 4. —— Extent and Limitations of Elxercise 

a. In general 

b. Inchoate rights 

c. Character of local law preventing rec¬ 

ognition 

d. Penal law 

e. Nonconformity to precedent and ab¬ 

sence of reports 

f. Restrictive character of foreign law 

g. Particular applications 

B. In General 

Not all foreign law or rights baaed thereon la recog¬ 
nized or enforced, each state or nation determining for 
itself as a matter of law the limits and extent to which 
**comity’' is applied. 

Whether the principle that foreign law or rights 
thereunder will be given effect be called comity or 
be based on the vested right or local law theory dis¬ 
cussed supra § 3, it is quite clear that it is not in 
every case that foreign law or rights are given ef¬ 
fect, each state or nation determining for itself as 
a matter of legal principle the extent to which for¬ 
eign law or rights will be given effect or the doc¬ 
trine of comity applied,and statutes in a number 
of states having been enacted dealing therewith in 
respect of particular applications. 

It has been said that in the absence of legisla¬ 
tive restriction its exercise in admitting or restrain¬ 
ing the application of the laws of another country 
must rest in sound judicial discretion, controlled by 
the circumstances of the case,"^* but the desirability 


Ky.—Central Consumer's Co. v. 
Ralston. 269 S.W. 67, 202 Ky. 94— 
United States Cast Iron Pipe & 
Foundry Co. v. Henry Vogt Mach. 
Co., 206 S.W. 806, 182 Ky. 473. 
Mass.—John B. Prey Co. v. S. Silk 
Co., 140 N.E. 259, 246 Maas. 634— 
Hoyle V. Worcester Buick Co., 137 
N.E. 631. 243 Mass. 143—Butten- 
worth V. Smith, 133 N.E. 100, 240 
Mass. 192—Cavanaugh v. D. W. 
Ranlet Co., 118 N.E. 660, 229 Mass. 
366—Miller v. Aldrich. 88 N.E. 441, 
202 Mass. 109—Qordon v. Knott. 86 
N.E. 184, 199 Mass. 173. 19 B.R.A., 
N.S., 762—Callender, McAuslan & 


Troup Co. V. Flint, 76 N.E. 346, 187 
Mass. 104. 

Mo.—Rashall v. St. Louis. I. M. & S. 

Ry. Co., 166 S.W. 426, 249 Mo. 426. 
N.H.—Trafton v. Garnsey, 99 A. 290, 
78 N.H. 256—Ela v. Ela, 47 A. 414, 
70 N.H. 163. 

Ohio.—Teazel v. I^oulsville & N. R. 

Co., 13 Ohio App. 499. 

R.I.—O’Donnell v. Johnson, 90 A. 
166, 36 R.I. 308—O'Reilly v. New 
York & New England R. Co., 17 A. 
906, 16 R.I. 388, 6 L.R.A. 364. 

71. Ill.—Crane v. Blackman, 126 111. 
App. 631. 

Minn.—^Farmers’ State Bank ▼. 
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Walch, 168 N.W. 263, 138 Minn. 
230. 

72. Goodrich Conflict of Laws, 2d 
ed, pp 196-197. 

73. Me—Pringle v. Gibson, 196 A. 
695, 135 Me. 297. 

Or.—McGirl v. Brewer, 285 P. 208, 
132 Or. 422. 

12 C.J. p 437 note 36. 

74. NY.—Edgerly v. Bush, 81 NY. 
199. 

The principles on which an notion 
based on a foreign law will be en¬ 
tertained have been well stated as 
follows: “These principles require 
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that if possible the law relating to the interchange 
of comity between nations should be the same is 
recognized.*^® In the following sections, however, 
an attempt will be made to state certain considera¬ 
tions which have so often influenced the courts in 
their decisions as to the effect to be given to foreign 
laws that they may be said to have become general 
rulcs.^® 

b. Inchoate Bights 

An inchoate or incomplete transaction under foreign 
law will not be recognized under the doctrine of comity. 

In order that the doctrine of comity may apply, 
it has been held that there must be an act done or 
perfected under the foreign law, and that an in¬ 
choate or incomplete transaction will not be recog- 
nized.^^ 

c. Character of Local Law Preventing Becog- 

nition 

(1) In general 

(2) Diflerenccs between systems of law 

(3) Positive law of forum 

(4) Public policy 

(5) Injury to state or citizens 

(1) In General 

The character of the law of the forum often operates 
to prevent the giving of effect to foreign law and rights 
based thereon. 

The character or nature of the law of the forum 


in which foreign law or rights arc sought to be giv¬ 
en effect often acts to prevent the application of 
the general rule requiring recognition or enforce¬ 
ment of the foreign law or rights based thereon. 
Thus, it has been broadly stated that comity never 
requires a court to give effect to the law of another 
state which conflicts with that of its own,*^* and 
that a state will give effect to only such of the laws 
of another as are not repugnant to its own laws 
and policies.’^® The tendency of modern decisions, 
however, has been said to be toward a broader com¬ 
ity in the enforcement of rights created by the laws 
of foreign states,*® it being undoubtedly true that so 
far as it can be done consistently with its own in¬ 
terests, one state or nation will respect, and give 
effect to, the laws of another.*^ In the succeeding 
subdivisions of this section will be considered gen¬ 
erally the extent to which the character of the law 
of the forum operates to prevent giving effect to 
the laws of a foreign state and rights based there¬ 
on. 

(2) Differences between Systems of Law 

Mere difference between the law of the forum and of 
the foreign atate doee not of itself prevent enforcement 
of the foreign law. 

The mere fact that the law of the foreign state 
differs from the law of the state in which recogni¬ 
tion or enforcement is sought does not make inap¬ 
plicable or unenforceable the foreign law or rights 
based thereon,*2 if such law is not offensive or 


that. In cases of other than penal ac¬ 
tions, the foreign law, If not con¬ 
trary to our public policy, or to ab¬ 
stract Justice or pure morals, or cal¬ 
culated to injure the State or Its 
citizens, shall be recognized and en¬ 
forced here, if we have Jurisdiction 
of all necessary parties, and If we 
can see that, consistently with our 
own forms of procedure and law of 
trials, we can do substantial Justice 
between the parties. If the foreign 
law is a penal statute, or if it of¬ 
fends our own policy, or is repugnant 
to Justice or to good morals, or is 
calculated to injure this State or 
its citizens, or if we have not Juris¬ 
diction of parties who must be 
brougrht in to enable us to Rive a 
satisfactory remedy, or if under our 
forms of procedure an action here 
cannot give a substantial remedy, 
we are at liberty to decline Jurisdic¬ 
tion.”—Higgins v. Central New Eng¬ 
land. etc., R. Co., 29 N.E. B34. 155 
Mass. 176, 180, 81 Am.S.R. 644. 

75. ICng.—In re Missouri SS. Co., 42 

Ch.D. 321. 

7a Bnmmarj of limits oa comity 

”In his Conflict of Laws, par. 5. 
Minor recites what he conceives to be 
the exceptions to the application of 


the principle of comity as follows: 
‘There may be five instances wherein 
it is generally considered that the 
municipal law of the state where the 
Que.stion is raised (lex fori) forbids 
the enforcement of a foreign law: 
(1) Where the enforcement of the 
foreign law would contravene some 
established and important policy of 
the state of the forum; (2) where 
the enforcement of such foreign law 
would Involve injustice and injury 
to the people of the forum; (3) 
where such enforcement would con¬ 
travene the canons of morality es¬ 
tablished by civilized society; (4) 
where the forum law is penal in its 
nature; and (5) where the question 
relates to real property.’"—Herron 
v. Pas.sailalgue, 110 So. 589, 612, 92 
Fla. 818. 

77. Vrotootlen agaiast rstroaotlve 
leglslatioa 

In discussing the question of 
whether the law of the domicile of 
the testator at the time of the execu¬ 
tion of the will or at the time of his 
death should control as to the valid¬ 
ity of its execution, the court said: 
“An act done in another State, in or¬ 
der to create rights which our courts 
ought to enforce on the ground of 
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comity, must be of such a character 
that if done in this State, in con¬ 
formity with our laws, it would not 
be constitutionally impaired by sub¬ 
sequent legislation.”—Moultrie v. 
Hunt. 23 N.Y. .394, .399. 

78. Vt.—Brown v. Perry, 156 A. 910, 
913, 104 Vt. 66. 

79. Ind.—Koche v. Washington, 19 
Ind. 53. 

"This doctrine, [comity] however 
firmly established, is nevertheless 
subject to proper limitation, to the 
effect that if a foreign law directly 
violates some recognized principle 
of public policy, or some established 
standard of morality prevailing in 
the forum exercising Jurisdiction, the 
rules of comity will not compel such 
forum to enforce the foreign law, 
rather than its own. If to do so 
would be hurtful or detrimental to 
the interest and welfare of its own 
citizens.”—Lowndes v. Cooch, 39 A- 
1045, 1046, 87 Md. 478. 
aOu vt. —Brown v. Perry, 156 A. 910. 
913, 104 Vt. 66. 

81. Md.—Lowndes v. Cooch, 89 A. 
1046, 1046, 87 Md. 478. 

88 . Colo.—Sullivan v. German Nat. 
Bank. 70 P. 162, 18 Colo.App. 99. 
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shocking to the moral sense of the forum.** Hence, 
a mere difference between two jurisdictions in the 
interpretation and application of common-law doc¬ 
trines will not prevent the enforcement in one of a 
right accruing in the other under the view then tak¬ 
en of the law.*^ That this may be true in the case 
where there arc statutory differences in the law will 
be seen in subdivision f of this section. 

However, when a question arises from an in¬ 
trinsic difference between two systems of law, it 
seems that the court in which the question is pre¬ 
sented will not surrender its own views in order to 
secure uniformity.** 

(3) Positive Law of Forum 

It has been said that foreign law or rights based 
thereon In conflict with the positive or prohibitory law 
of the forum will not be given effect. 

In general, it may be said that in the recogni¬ 
tion and enforcement of foreign laws and rights 
based thereon, the courts are slow to overrule the 
positive law of the forum,** it often being said that 


the doctrine of comity, pursuant to which foreign 
law or rights are given effect, must yield to the pos¬ 
itive law of the land.**^ Thus, foreign law is not 
enforced when in conflict with the positive or pro¬ 
hibitory statute law of.the forum,^* or the settled 
current of its judicial decisions.** 

In connection with the foregoing statements, § 
4 c (2) and § 4 g (1) (b), dealing with the effect 
of a difference between the foreign law and the law 
of the forum, should be consulted. 

(4) Public Policy 

(a) In general 

(b) What constitutes public policy 
(a) In General 

Foreign law or rights based thereon will not be given 
effect if contra to the settied public policy of the forum. 

It is thoroughly established as a broad general 
rule that foreign law or rights based thereon will 
not be given effect or enforced if opposed to the 
settled public policy of the forum.®* 


Minn.—Herrick v. Minneapolis & St 
L. Ry. Co.. 16 N.W. 413, 31 Minn. 
11. 47 Am.R. 771. 

83. Colo.—Sullivan v. German Nat. 
Bank, 70 P. 162, 18 Colo.App. 99. 

84. Mass.—Walsh v. N<‘W York, etc.. 
It Co., 36 N.E. 584, 160 Mass. 571, 
572, 39 Am.S.R. 514. 

“We are of opinion that, as between 
the States of this Union, when a 
transitory cause of action has vested 
in one of them under the common 
law as there understood and admin¬ 
istered, the mere existence of a 
slight variance of view in the forum 
resorted to. not amounting to a fun¬ 
damental difTercnce of policy, should 
not prevent an enforcement of the 
obligation admitted to have arl.sen 
by the law which governed the con¬ 
duct of the parties.”—Walsh v. New 
York, etc., R. Co., supra. 

85. U.S.—Brimont v. Penniman, C.C. 
N.Y., 7 F.Cas.No.3,715, 10 Blalchf. 
436. 

12 C.J. p 440 note 72. 

86 . U.S.—Franklin Sugar ReHning 
Co. V. William D. Mullen Co., D.C. 
Del., 7 F.2d 470. 

87 . U.S.—Franklin Sugar Refining 
Co. V. William D. Mullen, supra. 

Iowa.—Farmers’ & Merchants’ Nat. 
Bank v. Anderson, 250 N.W. 214, 
218, 216 Iowa 988, quoting Corpus 
Jurla. 

Mo.—Metzger v. Columbia Terminal 
Co.. 50 S.W.2d 680, 227 Mo.App. 
135. 

N.D.—Continental Supply Co. v. Syn¬ 
dicate Trust Co., 202 N.W. 404, 409, 
52 N.D. 209, quoting Corpus Juris. 
Okl.—Klein v. Keller, 141 P. 1117, 42 
Okl. 692. 


W.Va.—Poling v. Poling, 179 S.E. 
604. 605, citing Corpus Juris— 

Catnpen Bros. v. Stewart, 145 S.E. 
381, 382, quoting Corpus Juris. 

12 C.J. p 438 note 49. 

“Comity is overruled by positive 
law, and ... it is only in the 
silence of any particular rule, af¬ 
firming, denying or restraining the 
operation of foreign laws, that 
Courts of justice presume a tacit 
adoption of them by their own gov¬ 
ernment.”—Smith V. McAtee, 27 Md. 
420, 438. 92 Am.D. 641. 

88 . Me.—^Pringle v. Gibson, 196 A. 
695. 

Or.—McGirl v. Brewer, 285 P. 208, 
132 Or. 422. 

S.U.—Hud.son v. Sheaf e, 171 N.W. 
320, 323, 41 S.D. 475, citing Corpus 

Juris. 

12 C.J. p 439 note 50. 

89. Cal.—Hud.son v. Van Hamm, 269 
P. 374, 377. quoting Corpus Juris. 

Mo.—Metzger v. Columbia Terminals 
Co.. 50 S.W.2d 680. 227 Mo.App. 135. 
Or.—McGirl v. Brewer, 285 P. 208, 
132 Or. 422. 

12 C.J. p 439 note 51. 

“Comity will only be adopted by 
courts of Justice in the silence of a 
particular rule lifiirming, denying or 
restraining the operation of foreign 
laws.”—Studehaker Bros. Co. v. Mau, 
82 P. 2. 14 Wyo. 68. 74. 

SO. U.S.—Franklin Sugar Refining 
Co. V. William D. Mullen Co., D. 
C.Del.. 7 F.2d 470—U. S. v. Bank 
of New York & Trust Co., D.C.N. 
Y., 10 F.Supp. 269—Keane Wonder 
Mining Co. v. Cunningham, Nev., 
222 F. 821, 138 C.C.A. 247. 
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Del.—Skillman v. Conner, Super., 193 
A. 563. 

Ga.—Ulman, Magill & Jordan Woolen 
Co.. Inc. V. Magill. 117 S.E. 667, 
658, 155 Ga. 656, quoting Corpus 
Juris —Sally v. Bank of Union, 103 
S.E. 460, citing Corpus Juris. 

Iowa.—Farmers’ & Merchants’ Nat. 
Bank v. Anderson, 260 N.W. 214. 
218, 216 Iowa 988. quoting Corpus 
Juris. 

La.—Moore v. Burdine. 174 So. 279, 
282, citing Corpus Juris. 

Me.—Pringle v. Gibson. 195 A. 696. 
136 Me. 297. 

Mich.--Eskovitz v. Berger, 268 N.W. 
883. 885, 276 Mich. 536, citing Cor¬ 
pus Juris. 

N.Y —King V. Sarria, 69 N.Y. 24, 25 
Am.R. 128—Hansen v. Hansen, 3 
N.Y.S.2d 485. 

N.C.—Howard v. Howard, 158 S.E. 
101, 200 N.C. 674. 

Or.—McGirl v. Brewer, 286 P. 208, 
132 Or. 42. 

Pa.—Oberholzer v. Oberholzer, 12 Pa. 
Dist. & Co. 271. 

S.D.—Hudson v. Sheaf c. 171 N.W. 
320, 323, 41 S.D. 475, citing Corpus 

Juris. 

Tex.—Means v. Limpla Royalties, 
Civ.App., 116 S.W.2d 468, 476, cit¬ 
ing Corpus Juris. 

W.Va.—Poling v. Poling, 179 S.E. 
604, 606. 

Wyo.—Union Securities Co. v. Adams, 
236 P. 513, 514, 33 Wyo. 46. citing 
Corpus Juris. 

12 C.J. p 439 note 62. 

Basis for Jurisdiotiou 

“It is the public policy of its own 
country that a court must look to 
and be governed by in deciding 
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Applications of this principle are frequent in the 
case of gaming contracts, discussed in the CJ.S. ti¬ 
tle Gaming § 4, also 27 CJ. p 1050 notes 9-10, lot¬ 
teries, see the CJ.S. title Lotteries § 37, also 38 C. 
J. p 323 note 6, and marriages which are within 
prohibited limits of consanguinity, see the C.J.S. ti¬ 
tle Marriage § 4, also 38 C.J. p 1277 notes 26-29. 
For application of the rule to contracts generally 
see subdivision g (3) of this section. 

(b) What Constitutes Public Policy 
To constitute a conflict with the public policy of the 
state Justifying rejection of the foreign law or right, the 
latter must be contra to good morals or natural justice 
or prejudicial to the state or its citizens. 


While the rule whereunder the settled public pol¬ 
icy of the forum prevents giving effect to foreign 
law or rights is well settled, determination of what 
comes within such policy is subject to the same 
difficulty and uncertainty as when judicial attempt 
is made to determine the meaning of the term when 
used generally,it apparently being used in the dis¬ 
cussion of Conflict of Laws questions in the same 
sense as in the investigation of other legal ques¬ 
tions.®* 

Ordinarily, the public policy of a state is to be 
deduced from its constitution, laws, and judicial de¬ 
cisions.®* However, in considering whether the ex- 


whether It will entertain jurisdiction 
of a c»LUBe of action arising: else¬ 
where, and not to the policy of a fon- 
eigrn country, about which they know 
and care nothing.''—Southern Pac. 
Co. V. Dusablon, 106 S.W. 766, 48 Tex. 
Civ.App. 203, 207. 

OoBllBoatozy decree of Soviet govern- 
ment 

Cpnflscatory decrees of Soviet gov¬ 
ernment dissolving Russian insur¬ 
ance corporations were clearly op¬ 
posed to public policy of United 
States, and were ineffective to reach 
New York assets of Russian corpo¬ 
rations and render them assignable 
to United States, notwithstanding 
subsequent recognition of Soviet 
government by United States.—U. S. 
V. Bank of New York & Trust Co., 
D.C.N.Y., 10 F.Supp. 269. 

91. Or.—McGlrl v. Brewer, 286 P. 

208. 132 Or. 422. 

12 C.J. p 439 note 59. 

“Precisely what public policy is in 
any given case may frequently be a 
matter of contention, and its applica¬ 
tion a subject of dispute. The strict 
meaning of the expression 'has nev¬ 
er,' says Mr. Story, in his work on 
Contracts (sec. 546), 'been defined by 
the courts, but has been left loose 
and free of definition, in the same 
manner as fraud. This rule, how¬ 
ever, may be safely laid down; that 
whenever any contract conflicts 
with the morals of the times, and 
contravenes any established interest 
of society, it is void as being against 
public policy.' “—Pueblo, etc., R. Co. 
V. Taylor, 6 Colo. 1, 8, 45 Am.R. 512. 
Freolso definition difilcnlt 

“The phrase ‘public policy’ is a 
term which seems difficult of precise 
definition.”—McGirl v. Brewer, 285 
P. 208, 213, 132 Or. 422—12 C.J. p 439 
note 00 [b]. 

Defined geneznllj 

(1) In a general way. it may be 
said that public policy means the 
public good. Anything that tends 
clearly to Injure public health, pub¬ 
lic morals, or public confidence in the 
purity of the administration of the 


law, or to undermine that sense of 
security for individual rights, wheth¬ 
er of personal liberty or of private 
property, which any citizen ought to 
feel, is against public policy. 

Md.—Maryland Trust Co. v. National 
Mechanics Bank, 63 A. 70, 102 Md. 
608. 

Pa.—(Goodyear v. Brown. 26 A. 665, 
155 Pa. 514, 35 Am.S.H. 903, 20 L.R. 
A. 838. 

(2) “Speaking generally, the prin¬ 
ciple which holds that no one can 
lawfully do that whieh has a tend¬ 
ency to be injurious to the public or 
against the public good, may be 
termed the policy of the law, or pub¬ 
lic policy in relation to the adminis¬ 
tration of the law.”—Boston, etc., R. 
Co. v. Mercantile Trust, etc., Co., 34 
A. 778, 82 Md. 535, 674, 38 L.R.A. 97. 

99 . U.S.—See Swann v. Swann, C.C. 
Ark,, 21 P. 299. 

93 . U.S.—Becker v. Interstate Busi¬ 
ness Men’s Acc. Ass’n of Des 
Moines. Iowa, C.C.A.Kan., 265 F. 
608—U. S. v. Bank of New York & 
Trust Co., D.C.N.Y., 10 F.Supp. 269. 
Cal.—Hudson v. Von Hamm, 259 P. 

374, 377, citing Corpus dtiris. 

Mont.—Mleyr v. Federal Surety Co. 
of Davenport, Iowa, 84 P.2d 982, 
987, 97 Mont. 503. 

Neb.—State ex rel. National Surety 
Corporation v. Price, 261 N.W. 894, 
898, 129 Neb. 433. 

N.Y.—P. A. Straus & Co. v. Canadian 
Pac. Ry. Co., 173 N.E. 564, 254 N. 
Y. 407, modifying 238 N.Y.S. 50, 227 
App.Div. 316, which modified 234 
' N.Y.S. 622. 134 Misc. 489. 

12 C.J. p 439 note 60. 

“By this mandate we are com¬ 
manded to determine, and thereby 
declare, the policy of the laws of 
this state. This court, in the case 
of State V. Gateway Mortuaries, Inc., 
287 P. 166, 167, 87 Mont. 226, 68 A.L. 
R. 1512, said: 'What is the public 
policy of a state, and what is con¬ 
trary to it, is not to be measured 
by the private convictions or notions 
of the persons who happen to be ex¬ 
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ercising Judicial functions, but by 
reference to the enactments of the 
lawmaking power, and. in the ab¬ 
sence of them, to the decisions of the 
courts. When, however, the Legis¬ 
lature has spoken upon a particular 
subject and within the limits of its 
constitutional powers, its utterance 
is the public policy of the state. 

. . .’ ”—Mleyr v. Federal Surety 

Co., Mont., 34 P.2d 982, 984. 

“The question, what la the public 
policy of a state, and what is con¬ 
trary to it, if inquired into beyond 
these limits, will be found to be one 
of great vagueness and uncertainty, 
and to Involve discussions which 
scarcely come within the range of 
judicial duty and functions, and upon 
which men may and will complexion- 
ally differ.”—Vidal v. Girard, Pa., 2 
How., U.S., 127, 197, 11 L Ed. 206. 

“Vague surmises and flippant as¬ 
sertions as to what is the public pol¬ 
icy of the state, or what would be 
shocking to the moral sense of its 
people, arc not to be indulged in. 
The law points out the sources of 
information to which courts must 
appeal to determine the public policy 
of a state. The term, as it is often 
popularly used and defined, makes it 
an unknown and variable quantity,— 
much too indefinite and uncertain to 
be made the foundation of a judg¬ 
ment. The only authentic and ad¬ 
missible evidence of the public pol¬ 
icy of a state on any given subject 
are its constitution, laws, and judi¬ 
cial decisions. The public policy of 
a state, of which courts take notice, 
and to which they give effect, must 
be deduced from these sources.”— 
Swann v. Swann, C.C.Ark., 21 F. 299, 
801. 

Power to determine pollog of law 

rests with legislature within consti¬ 
tutional limitations, and new policy, 
when established, must be enforced 
by courts.—^F. A. Straus & Co. v. 
Canadian Pac. Ry. Co., 173 N.E. 664, 
264 N.Y. 407, modifying 238 N.Y.S. 
60. 227 App.Dlv. 816, which modified 
234 N.Y.S. 622, 184 Misc. 439. 
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ercise of the doctrine of comity would be contrary 
to the public policy of the jurisdiction, the distinc¬ 
tion between regulative legislation and the adoption 
of a principle of public law must not be lost sight 
of,®^ the mere fact that a particular act or contract 
is prohibited by statute in the particular jurisdiction 
not necessarily requiring the withholding of a rem¬ 
edy on a right arising from an act or contract per¬ 
formed or made in another jurisdiction.^^ 

It is usually held that to justify a court in refus¬ 
ing to give effect to or enforce foreign law or rights 
because it would be against public policy, it must ap¬ 
pear that it would be against good morals or natural 
justice, or for some other reason would be preju¬ 


dicial to the state or its citizens,^^ the mere fact 
that the law of two states or nations differs not nec¬ 
essarily implying that the law of one violates the 
public policy of the other.®*^ 

A common-law remedy will not be regarded as so 
contrary to the public policy of a state that it will 
not be enforced as a matter of comity, unless the 
common-law remedy will never be enforced under 
any circumstances where the cause of action arises 
within the state between citizens thereof.®® 

The federal courts on a question of what consti¬ 
tutes the public policy of a state as determining 
whether or not comity shall be extended will follow 


94. N.C.—Howard v. Howard, 1C8 

S.E. 101, 104, 200 N.C. 674. 

Pa.—In re McCurdy's Estate, 154 A. 

707, 303 Pa. 453, citing Corpus 

Juris. 

12 C.J. p 440 note 61. 

'‘Questions relating to public pol¬ 
icy often involve a distinction be¬ 
tween legislation and the approval 
or adoption and enforcement of a 
public law. The latter may and the 
former may not constitute a rule of 
policy. The distinction is pointed 
out In Thompson v. Taylor, 49 A. 
544, 646, 66 N.J.Law 263, 54 L.R.A. 
685, 88 Am.St.Rep. 485, in the words 
following: 'The distinction between 
regulative legislation and the adop¬ 
tion of a principle of public law is 
too important to be lost sight of. 
To declare, as the common law did, 
that the welfare of society required 
that wives be Incapable of making 
contracts, is an illustration of the 
adoption of a principle which, so 
long as it was adhered to, consti¬ 
tuted a rule of public policy. When, 
however, civilized states became sat¬ 
isfied that the welfare of society was 
not best served by the maintenance 
of this principle, it was abandoned 
by the recognition of its apposite, 
viz. that married women possessed 
capacity to contract. The questions 
that then arose, viz. what contracts 
may they make, and what may they 
not? while calling for the exercise 
of legislative discretion based upon 
considerations that affected a large 
class of individuals, did not, either 
in theory or in fact, involve any 
principle upon which the general 
welfare of the body of citizens of 
the state was assumed to rest. With 
the abandonment of the political 
principle the matter was broken up 
into discretionary exercises of legis¬ 
lative regulation in the course of 
which different bodies, or the same 
legislative body at different periods, 
might lay down varying rules with¬ 
out destroying that comity that is 
BO essential to commercial confidence 


and intercourse.* **—Howard v. How¬ 
ard, supra. 

95. Pa.—In re McCurdy’s Estate, 
154 A. 707, 303 Pa. 463, citing Cor¬ 
pus Juris. 

12 C.J. p 440 note 62. 

“When considering the effect to 
be given a right arising In another 
jurisdiction under the doctrine of 
comity, which right is adversely af¬ 
fected by a .statute of this state, the 
purpose which inspired the statute 
and its effect, must not be lost sight 
of; legislation protecting the public 
against injurious acts must be dis¬ 
tinguished from regulative and other] 
classes of legi.slation. Where the 
provisions of an act are regulative 
or the law is made for the protec¬ 
tion of a given class, it cannot al¬ 
ways be said to be an act grounded 
on public policy as that term is un¬ 
derstood; as for illustration the 
statute of limitations, which may be 
waived by the party interested. The 
fact that a contract is prohibited by 
statute in the particular jurisdiction 
where the doctrine of comity is in¬ 
voked will not necessarily require 
the withholding of a remedy for a 
right arising from a contract per- 
formable or made in another Juris¬ 
diction."—In re McCurdy’s Estate, 
154 A. 707, 709, 303 Pa. 453. 

“Dividing line ... is at the 

point where inherent harmfulness 
commences."—International Harves¬ 
ter Co, v. McAdam, 124 N.W. 1042, 
142 Wis. 114, 122, 26 L..R.A.,N.S., 774, 
20 Ann.Cas. 614. 

96. U.S.—^Northern Pac. R. Co. v. 

Babcock. Minn., 14 S.Ct. 978, 154 
U.S. 190, 38 Li.Ed. 968—Curtis v. 
Campbell. C.C.A.Pa., 76 P.2d 84, 
certiorari denied 55 S.Ct. 649, 295 
U.S. 737, 79 L.Ed. 1685—Keane 

Wonder Mining Co. v. Cunning¬ 
ham, Nev., 222 F. 821, 138 C.C.A. 
247. 

Me.—Pringle v. Gibson, 196 A. 695, 
135 Me. 297, rehearing denied 197 
A. 553. 


N.C.—Howard v. Howard. 168 S.E. 
101, 200 N.C. 674—In re Chase, 141 
S.E. 471, 196 N.C. 143. 

Or.—McGirl v. Brewer, 285 P. 208, 
132 Or. 422. 

Pa.—Obcrholzer v. Oberholzer, 12 Pa. 
Dist. & Co. 271. 

Tenn.—^Whitlow v. Nashville, C. & 
St. L. R. Co., 84 S.W. 618, 114 
Tenn. 344—Brown v. Brown, 14 
Tenn.App. 251. 

97. U.S.—Northern Pacific R. R. Co. 
V. Babcock. Minn., 14 S.Ct. 978, 
164 U.S. 190, 38 L.Ed. 968—<?urtls 
V. Campbell, C.C.A.Pa., 76 F.2d 84, 
certiorari denied 55 S.Ct. 649, 295 
U.S. 737, 79 L.Ed. 1685. 

Me.—Pringle v. Gibson, 195 A. 695, 
135 Me. 297, rehearing denied 197 
A. 553. 

N.Y.—Loucks V. Standard Oil Co.. 

120 N.E. 198, 201, 224 N.Y. 99. 
N.C.—Howard v. Howard, 168 S.E. 
101, 200 N.C. 674. 

Tenn.—^Whitlow v. Nashville, C. & 
St. L. R. Co., 84 S.W. 618, 114 
Tenn. 344—Brown v. Brown, 14 
Tenn.App. 251, 264. 

Vt.—Brown v. Perry, 156 A. 910. 

“We are not so provincial as to 
say that every solution of a problem 
is wrong because we deal with It 
otlv^rwise at home." — Loucks v. 
Standard Oil Co., supra. 

"It, by no means, follows that, be¬ 
cause the statute of one state dif¬ 
fers from the law of another state, 
therefore it would be held contrary 
to the policy of the laws of the lat¬ 
ter state. Every day our courts are 
enforcing rights under foreign con¬ 
tracts where the lex loci contractus 
and the lex fori are all together dif¬ 
ferent. and yet we construe these 
contracts and enforce rights under 
them according to their force and 
effect under the laws of the state 
where made."—^Brown v. Brown, su¬ 
pra. 

98. Wash.—Reynolds v. Day, 140 P. 
681, 79 Wash. 499. L.R.A.1916A 
432. 
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the decisions of the highest court of that state with 
regard to questions arising therein.^^ 

(5) Injury to State or Citizens 

Foreign law will not be given effect If It would re¬ 
sult In Injury to the state or Its citizens. 

It is well settled as a general principle that no 
state will give effect to the laws of another on the 
principle of comity when the effect would be in¬ 
jurious to the state or its citizens,^ it belonging ex¬ 
clusively to each sovereignty to determine for it¬ 
self whether it can enforce a foreign law without, 
at the same time, neglecting the duty that it owes 
to its own citizens or subjects.- 

The mere fact that the litigation is between a 
citizen of the state and a nonresident is not the 
prejudice to the citizens of the forum as comes 
within the general rule,*^ and this, even though to 
allow litigants an opportunity to be heard in the 
courts of the jurisdiction as to causes of action aris- 
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ing outside of the jurisdiction will add to the local 
burden of taxation.^ It is foreign law which dis¬ 
criminates against residents of other states which is 
contemplated.® 

Illustrative of the rule is a case where the rec¬ 
ognition of the validity of a foreign sale of person¬ 
alty without transfer of possession would be injuri¬ 
ous to domestic creditors,® or where the application 
of a foreign rule of market overt would have a sim¬ 
ilar effect.^ 

d. Penal Law 

The penal law of a foreign atate or nation will not 
be enforced. 

Well settled and uncontroverted is the general 
rule that the courts of one state or nation will not 
enforce the penal laws of another,® it being only 
in the determination of what constitutes a penal law 
within the rule, that doubt has arisen.® 

A statute giving a right of recovery is often penal 
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99. U.S.—Parker v. Moore, SC., 115 
F. 799. 53 C.C.A. 369. certiorari 
denied 23 S.Ct. 844, 187 U.S. 644. 
47 LEd. 347. 

1. U.S.—Northern Pac. R. Co v. 
Babcock, Minn., 14 S.Ct. 978, 154 
U.S. 190, 38 LEd. 958—Curtia v. 
Campbell, C.C.A.Pa., 76 F.2d 84. 
certlonari denied 55 S.Ct. 649, 295 

U. S. 737, 79 L.Ed. 1685—Franklin 
Sugar Refining Co. v. William D. 
Mullen Co.. D.C.Del.. 7 F.2d 470. 
473—Keane Wonder Mining Co. 

V. Cunningham, Ncv., 222 F. 821, 
138 C.C.A. 247. 

Cal.—Mercantile Acceptance Co. v. 
Frank, 265 P. 190, 193, citing Cor- 
pna Juris. 

Iowa.—Farmers* & Merchants’ Nat. 
Bank v. Anderson, 250 N.W. 214, 
218, 216 Iowa 988, quoting CorpnJi 
Jnris. 

Kan.—Miller v. Colonial Underwrit¬ 
ers Ins. Co., 230 P. 1030, 1032, 117 
Kan. 240, citing Corpiu Jnril. 
Me.—Pringle v. Gibson, 195 A. 695, 
135 Me. 297. 

N.C.—Howard v. Howard. 158 S.E. 
101, 200 N.C. 574—In re Chase, 141 

S.E. 471, 195 N.C. 143. 

Or.—McOirl v. Brewer, 286 P. 208. 
132 Or. 422. 

Wyo. — Union Securities Co. v. 
Adams. 236 P. 513. 514, 33 Wyo. 45, 
citing Corpiu Juris. 

12 C.J. p 440 note 67. 

’’While the comity of nations and 
States will always regard with re¬ 
spect and consideration the laws and 
customs of other communities, still 
its own interests and the welfare of 
its own citizens will nevertheless be 
held by every State in paramount 
consideration.”—Hill v. Spear, 50 N. 
H. 253, 262, 9 Am.R. 206. 


2. N.Y.—Marshall v. Sherman, 42 
N.E. 419, 148 N.Y. 9, 51 Am.S.R. 
654. 34 L.R.A. 757. 

3. Kan.—Miller v. Colonial Under¬ 
writers Ins. Co., 230 P. 1030, 1032. 
117 Kan. 240, citing Corpiu Juris. 

4. "Wash.—Reynolds v. Day, 140 P. 

681, 79 W'ash. 499, L.R.A.1916A 

432. 

6. Kan.—Miller v. Colonial Under¬ 
writers Ins. Co., 230 P. 1030, 117 
Kan. 240. 

0. La.—Olivier v. Tow’nes, 2 Mart., 
N.S., 93. 

7. N.Y.—Edgerly v. Bush. 81 N.Y. 
199. 

8. Ga.—Sherman & Sons Co. v. Bit¬ 
ting, 105 S.E. 848, 26 Ga.App. 299. 

Ill.—Grinestaff v. New York Central 
H. K.. 253 IlKApp. 589. 

Mass.—E. S. Parks Shellac Co. v. 
Harris, 129 N.E. 617, 237 Mass. 
312. 

Minn.—Herrick v. Minneapolis & St. 
L. Ry. Co.. 16 N.W. 413, 31 Minn. 
11, 47 Am.R. 771. 

N.Y.—Loucks v. Standard Oil Co., 
120 N.E. 198, 224 N.Y. 99—U. S. v. 
Lathrop, 17 Johns. 4—Scoville v. 
Canfield, 14 Johns. 338, 7 Am.D. 
467. 

Pa.—Nesbit v. Clark. 116 A. 404, 272 
Pa. 161, 25 A.L.R. 1406, certiorari 
denied 42 S.Ct. 273, 258 U.S. 621, 66 
L.Ed. 795. 

Tex.—Clay v. Atchison, T. & S. F. 
Ry. Co.. Civ.App., 201 S.W. 1072. 
affirmed, Com.App., 228 S.W. 907. 
Vt.—Brown v. Perry, 156 A. 910, 104 
Vt. 66. 

12 C.J. p 438 note 43. 

I **P«ul statutMf authorizing a re- 
I covery of the penalty imposed at the 
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suit of a private individual, have no 
extraterritorial effect, and cannot he 
made the basis of a suit in another 
state.”—Clay v. Atchison. T. & S. F. 
Ry. Co., Tex.Clv.App., 201 S.W. 1072, 
1075, affirmed. Com.App., 228 S W. 
907. 

Particular laws 

I’enalties against in.suranee carrier 
for failure to pay claim on policy, 
see the C.J.S. title Insurance $ 51, 
also 33 C.J. p 150 note 3. 

Penalties against telegraph and 
telephone companies violating public 
duties, see the C..I.S. title Telegraphs 
and Telephones § 111, also 62 C.J. p 
129 note 94-p 130 note 3. 

Usury statutes, see the C.J.S. title 
Usury S 143, also 66 C.J. p 359 note 
51-p 360 note 58. 

8. N.Y.—Loucks v. Standard Oil 

Co.. 120 N.E. 198, 224 N.Y. 99. 

"There is danger of being misled 
by the different shades of meaning 
allowed to the word ‘penal’ in our 
language.”—Huntington v. Attnll, 
Md., 13 S.Ct. 224, 146 U.S. 657, 666, 
36 L.Ed. 1123. 

Tost of character 

"The question is not whether the 
statute is penal in some sense. The 
question is whether it is penal with¬ 
in the rules of private international 
law. A statute penal in that sense 
is one that awards a penalty to the 
state, or to a public officer in its be¬ 
half, or to a member of the public, 
suing in the interest of the whole 
community to redress a public 
wrong. . . . The purpose must 

be, not reparation to one aggrieved, 
but vindication of the public Jus¬ 
tice.”—Loucks V. Standard Oil Co., 
120 N.E. 198. 224 N.Y. 99—-12 C.J. P 
488 note 44. 
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as to one party and remedial as to the other. In 
such cases it has been held that the true test is 
whether the main purpose of the statute is the giv¬ 
ing of compensation for an injury sustained, or the 
infliction of a punishment on the wrongdoer.^® 
Further, when the legal effect of a contract is al¬ 
tered by a penal law, it has been held that to give 
such contract the same effect in a foreign state that 
it would have in the state where it is made is not 
to enforce the pcnalty.ii 

For a full treatment of the authorities on the 
question of the jurisdiction of the courts of one 
state to enforce the penal law of another, the C.J.S. 
title Courts § 71, also 15 CJ. p 781 note 86-p 783 
note 98, should be consulted. The C.J.S. title Stat¬ 
utes §§ 389-390, also 59 C.J. p 1110 note 5-p 1121 
note 63, should be consulted for a treatment of the 
penal character of statutes. 

e. Nonconformity to Precedent and Absence of 

Reports 

That the foreign law Is of a Jurisdiction whose 
courts are not bound by precedents and provide for no 
Judicial reports does not prevent giving effect to such law 
In so far as it may be ascertained. 

The fact that the courts of a particular jurisdic¬ 
tion do not regard themselves as bound by prece¬ 
dent and are without reports as to adjudicated cas¬ 
es will not prevent the enforcement of the law of 
such jurisdiction so far as it may be ascertained.^^ 

f. Restrictive Character of Foreign Law 

Foreign' rights local in character will not be enforced. 


Rights based on foreign law which are local in 

character will not be given effect elsewhere,^3 as 
where the law on which the right is based forbids 
the bringing of suit thereon in any other state or 
territory.^ 4 

g. Particular Applications 

(1) Foreign statutory law or rights 

(2) Civil law rights and liabilities 

(3) Contracts 

(4) Torts 

(5) Defenses 

(1) Foreign Statutory Law or Rights 

(a) In general 

(b) Differences in laws 

(a) In General 

A foreign statute or right based thereon will be given 
effect or enforced if no other reason for its rejection 
appears. 

It may be broadly stated that where no other rea¬ 
son for its refusal is present, foreign law will be 
given effect or rights thereunder enforced even 
though statutory in its nature or origin,^® the gen¬ 
eral rule being that when a right based on a foreign 
statute, not penal in its nature, has become fixed 
and the liability incurred, the cause of action based 
thereon, if transitory or not local in character, may 
be enforced by any court which has jurisdiction of 
such matters and can secure jurisdiction of the 
parties,provided that the statute under which 
the cause of action arose is not inconsistent with 


10. Vt.—Adams v. Fitchburp R. Co., 
30 A. 687, 67 Vt. 76, 48 Am.S.R. 
800. 

11. Iowa. — Arnold v. Potter, 22 
Iowa 194. 

12. U.S.—Evey v. Mexican Cent. R. 
Co., Tex., 81 F. 294, 308, 26 C.C.A. 
407, 38 L.R.A. 387, certiorari de¬ 
nied 17 S.Ct. 996, 167 U.S. 746, 42 
L.Ed. 1210. 

“As to the Mexican courts not be¬ 
ing governed by precedent, and hav¬ 
ing no reports of adjudicated casc.s, 
we concur with what Chief Justice 
Fly so well says in Mexican Cent. R. 
Co. V. Mitten. 36 S.W. 282. 13 Tex. 
Clv.A. 653: 'Dissimilarity of the 
laws, however, was not the sole 
ground upon which the aid of our 
courts was denied to Jackson, but 
other and (to us) novel reasons were 
given why the right should be de¬ 
nied; among the number being the 
difficulties that would beset Texas 
courts in determining the meaning 
of Mexican laws. On this point is 
said, “We understand the Mexican 
courts are not governed by prece¬ 
dent, and we have no access to re¬ 
ports of adjudicated cases of those 


courts, from which we could ascer- j 
tain their interpretntion of these 1 
Ijiws.” If it be true that the Mex¬ 
icans have no precedents, and keep I 
no record of adjudicated case,s, it 
would seem that a Mexican court 
would be in no better po.sition to fol¬ 
low in the track of the decisions 
than would an American; and while 
"it is well settled that, if one stale 
undertakes to enforce a law of an¬ 
other state, the interpretation of 
that law as flxed by the courts of 
the other state is to be followed,” 
still it does not follow that where 
the other state has not interpreted 
its laws, or has failed to record its 
interpretations, this state should 
therefore refuse to extend a remedy 
for a wrong inflicted on a citizen 
within the borders of such foreign 
state.’ ”—Evey v. Mexican Cent. R. 
Co., supra. 

la. Pa.—Oberholzer v. Oberholzer, 
12 Pa.Dist. & Co. 271. 

14. Tex.—Southern Pac. Co. v. Du- 
sablon, 106 S.W. 766, 769, 48 Tex. 
Civ.App. 20.3. 210. 

“It can not be said that a citizen 
is not to be governed and bound by 
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the laws of his own country; nor 
can he, in disregard of such laws, go 
into the courts of another country 
and ask them, as a matter of comity, 
to redress wrongs which the laws of 
his domicile require him to seek 
redress for in the courts of his own 
country. The very principle upon 
which comity between foreign or sis¬ 
ter States is based repels the idea 
that he has even the shadow of a 
claim to any such right.”—Southern 
Pac. Co. V. Dusalilon, supra. 

16. U.S.—Curtis v. Campbell, C.C.A. 
Pa., 76 F.2d 84. 

N.Y.—Loucks V. Standard Oil Co., 
120 N.E. 198, 224 N.Y. 99. 

Pa.—Fischl V. Chubb. 30 Pa.Dist. & 
Co. 40. 

Vt.—Brown v. Perry, 166 A. 910, 104 
Vt. 66. 

12 C.J. p 438 note 39. 

18. U.S.—Curtis V. Campbell, C.C.A. 
Pa., 76 F.2d 84. 

Pa.—Fischl v. Chubb, 30 Pa.Dist. & 
Co. 40. 

Vt.—Brown v. Perry, 166 A. 910, 104 
Vt. 66. 

12 C.J. p 438 note 40. 
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the public policy of the state in which the cause of 
action is sought to be enforced,or unless the en¬ 
forcement would be of evil example and harmful to 
its own people.^* 

For the application of this rule to statutory torts, 
see subdivision (3) of this section, and the CJ.S. 
title Corporations §§ 618, 619, also 14 CJ. p 791 
note 38-p 999 note 4, for its application to statutory 
liability of stockholders in favor of creditors. Oth¬ 
er specific titles dealing with particular statutory 
rights should be consulted for the application of the 
rule to such particular rights. 

(b) Differences in Laws 

Mere diuimllarlty of the foreign statute from the 
law of the forum Is not of itself ground for rejection of 
rights based on such statute. 

In accord with the rule stated generally in sub¬ 
division c (2) of this section, a court should not, 
in otherwise proper cases, refuse to apply the stat¬ 
ute law of a foreign state, however unlike its ow'n.^® 
Hence, the mere fact that no similar statute exists 
as a part of the law of the forum will not prevent 
the enforcement of a cause of action arising under 
a foreign statute,such dissimilarity in the foreign 
statute not of itself indicating that giving it effect 
would be contrary to the public policy of the for- 
um.2i It is not necessary that the law of the state 
where the right of action accrued, and the law 


of the forum where it is sought to be enforced, 
should concur in holding that the act done gave a 
right of action.22 

For a discussion of this rule as applied to statu¬ 
tory torts, see infra subdivision (4) (b) of this 
section. 

Special statutory remedy. Where a purely statu¬ 
tory right is created, and a special remedy for the 
enforcement of the right is also provided by the 
statute, the statutory remedy must be pursued, and 
the right will not be enforced in another jurisdic¬ 
tion in which such methods of procedure are un¬ 
known. ^ 3 

(2) Civil Law Rights and Liabilities 

A foreign right will be given effect even though It be 
based on the civil law. 

Rights recognized and enforceable under the civil 
law and its various codifications will be given effect 
and enforced everywhere within the limits hereto¬ 
fore set forth.24 

(3) Contracts 

A contract valid under Its governing law will be 
enforced everywhere unless contrary to the positive law 
or public policy of the forum, unless it would work In¬ 
jury to the state or its citizens. 

In accord with the general rule as to the en- 


17. U.S.—Curtis v. Campbell. C.C.A. 
Pa.. 76 F.2d 84. 

Pa.—Fischl V. Chubb, 30 ra.Diat. & 
Co. 40. 

Vt.—Brown v. Perry, 156 A. 910, 104 
Vt. 66. 

la Vt.—Brown v. Perry, supra. 

19. Vt.—Brown v. Perry, 166 A. 910, 
104 Vt. 66. 

90. Minn.—Powell v. Great North¬ 
ern R. Co., 113 N.W. 1017. 102 
Minn. 448. 

Vt.—Morrisette v. Canadian Pac. R. 
Co.. 56 A. 1102, 76 Vt. 267. 

Oiffezence as to parties 

The fact that under the law of the 
forum a different person or party is 
authorized to sue than under the for¬ 
eign statute, is not of itself ground 
for refusing to give such statute 
effect.—Powell v. Great Northern R. 
Co., 113 N.W. 1017, 102 Minn. 448. 
Coatzary view 

Some courts have refused to en¬ 
force a right arising under a foreign 
statute unless such statute is closely 
analogous to the domestic law. 

Mass. — Richardson v. New York 
Cent. R. Co., 98 Mass. 86. 

Tex. —Mexican Nat. R. Co. v. Jack- 
son. 33 S.W. 867. 89 Tex. 107, 69 
Am.S.R. 28. 81 Ii.R.A. 276. 


Wis.—Anderson v. Milwaukee, etc., 
R. Co., 37 Wis. .321. 

91. U.S.—Curtis V. Campbell, C.C.A. 
Pa., 76 F.2d 84, certiorari denied 
65 S.Ct. 649, 295 U.S. 737, 79 L.Ed. 
1685. 

Minn.—^Herrick v. Minneapolis & St. 
Louis Ry. Co., 16 N.W. 413, 31 
Minn, 11. 47 Am.R. 771. 

N.Y.—Loucks V. Standard Oil Co., 
120 N.E. 198, 201. 224 N.Y. 99. 
N.C.—Howard v. Howard, 168 S.E. 
101, 200 N.C. 674. 

Tenn.—Whitlow v. Nashville, C. & 
St. 1... R, Co., 84 S.W. 618, 114 
Tenn. 344—^Brown v. Brown, 14 
Tenn.App. 251. 

Vt.—Brown v. Perry, 156 A. 910, 104 
Vt. 66. 

“Our own scheme of legislation 
may be different. We may even 
have no legislation on tho subject. 
That is not enough to show that 
public policy forbids us to enforce 
the foreign right. A right of action 
is property. If a foreign statute 
gives the right, the mere fact that 
we do not give a like right is no rea¬ 
son for refusing to help the plain¬ 
tiff in getting what belongs to him. 
We are not so provincial as to say 
that every solution of a problem Is 
wrong because we deal with it oth¬ 
erwise at home. Similarity of leg¬ 
islation has indeed this importance; 
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its presence shows beyond question 
that the foreign statute does not 
offend the local policy. But its ab¬ 
sence does not prove the contrary. 
It is not to be exalted into an in¬ 
dispensable condition.’*—Loucks v. 
Standard Oil Co., supra. 

99. Minn.—Herrick v. Minneapolis 
& St. Louis Ry. Co., 16 N.W. 413, 
31 Minn. 11, 47 Am.R. 771. 

*Tf a foreign statute gives the 
right, the mere fact that [tho slate 
in which suit is brought] does not 
give a like right is no reason . . . 

for refusing to help the plaintiff in 
getting what belongs to him . . . 

unless help would violate some fun¬ 
damental principle of justice, some 
prevalent conception of good morals, 
some deep-rooted tradition of the 
common weal.”—Curtis v. Campbell. 
C.C.A.Pa., 76 F.2d 84, 86, certiorari 
denied. 66 S.Ct. 649, 296 U.S. 787, 79 
L.Ed. 1686. 

9a N.Y.—Loucks v. Standard Oil 
Co., 120 N.E. 198, 224 N.Y. 99. 

Tex.—Portwood v. Portwood, 109 S. 

W.2d 616, 623, citing Corpns Tnzis. 
12 C.J. p 438 note 42. 

94. U.S.—Dennick v. New Jersey 
Cent. R. Co., N.Y., 108 U.S. II, 26. 
L.Bd. 439. 

See 12 C.J. p 438 note 48. 
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forceability of foreign law and subject to the same 
exceptions,26 it is usually held that a contract valid 
under its governing law, discussed infra § 11, is 


S 4 

considered valid everywhere,** and will be en¬ 
forced everywhere,*^ unless the enforcement of the 


8B, boaptioas to xoaoral dootzine 

(1) **The exceptions to the Ken- 
eral doctrine are stated as follows: 
(1) 'When the contract in question 
Is contrary to good morals; (2) 
where the state of the forum or its 
citizens would be injured througrh 
the enforcement by ita courts of 
contracts of the kind in question; 
(8) where the contract violates the 
positive legislation of the state of 
the forum, that is, is contrary to its 
Constitution or statutes; and (4) 
where the contract violates the pub¬ 
lic policy of the state of the for¬ 
um.’"—Klein V. Keller, 141 P. 1117, 
1118, 42 Okl. 592. 

(2) *‘These exceptions are classi¬ 

fied as follows, in Burrus v. Wit cov¬ 
er, 74 S.E. 11, 158 N.C. 384, 39 L.R. 
A.,N.S., 1006: ‘The general doctrine, 
that a contract, valid where it is 
made, is valid also in the courts of 
any other country or state, where it 
is sought to be enforced, even, 
though, had it been in the latter 
country or state, it would be illegal, 
and hence unenforceable, is subject 
to several exceptions: (1) W^hen the 
contract in question is contrary to 
good morals; (2) when the state of 
the forum, or its citizens, would be 
injured by the enforcement by its 
courts of contracts of the kind in 
question; (3) when the contract vio¬ 
lates the positive legislation of the 
state of the forum—that is, is con¬ 
trary to its Constitution or statutes; 
and (4) when the contract violates 
the public policy of the state of the 
forum. These exceptions are ground¬ 
ed on the principle that the rule of 
comity is not a right of any state 
or country, but Is permitted and ac¬ 
cepted by all civilized communities 
from mutual interest and conveni¬ 
ence, and from a sense of the in¬ 
convenience which would otherwise 
result, and from moral necessity to 
do Justice, in order that justice may 
be done in return.’ . . . There are 

certain other exceptions which should 
be added to those set out in the Bur¬ 
rus Case. They are: (a) When the 
contract is made in a foreign state 
or country with the intent and pur¬ 
pose to evade* the usury laws of this 
state; (b) when a loan is made in a 
foreign state or country and is se¬ 
cured by a lien upon real estate in 
this jurisdiction, the Interest laws 
of North Carolina are applicable. 
Meroney v. Building & Lioan Associa¬ 
tion, 17 S.B. 637, 112 N.C. 842; Me¬ 
roney V. Building & I.ioan Ass’n, 21 
S.B. 924, 116 N.C. 882, 47 Am.St. 
841; Faison v. Grandy, 38 S.E. 897. 
128 N.C. 438, 88 Am.St. 693; Smith 
V. Ingram, 40 S.E. 984. 130 N.C. 100, 
61 LkR.A. 878.’’—Bundy v. Commer¬ 


cial Credit Co., 157 S.E. 860, 863. 200 
N.C. 611. 

20. U.S. — In re Motor Products 
Mfg. Corp., C.C.A.Cal., 90 P.2d 8, 
certiorari denied Moore v. Jahns, 
68 S.Ct. 13, 302 U.S. 695, 82 L.Bd. 
636—The Talus. Ala., 248 F. 670, 
160 C.C.A. 570, reversing. D.C., 242 
F. 954, certiorari granted Sandberg 
V. McDonald. 38 S.Ct. 345, 246 U.S. 
669, 62 L.Bd. 930, and affirmed 39 
S.Ct. 84, 248 U.S. 185, 63 L.Bd. 200. 
Ala. — Brotherhood of Railroad 
Trainmen v. Barnhill. 108 So. 456, 
214 Ala. 665. 47 A.L.R. 270—Per¬ 
sonal Finance Co. of Columbus, 
Ga. v. Gibson. 152 So. 462, 26 Ala. 
App. 18, certiorari denied 152 So. 
466, 228 Ala. 107. 

Ariz.—Cerveceria Cuauhtemoc v. So¬ 
nora Bank & Trust Co., 263 P. 626, 
33 Ariz. 220. 

Cal.—Mercantile Acceptance Co. v. 
Frank, 265 P. 190. 203 Cal. 483, 67 
A.L.R. 696. 

Del.—Coxe v. Coxe, Ch., 180 A. 612. 
Ill.—Israel v. Selman, 263 Ill.App. 
351. 

Ind.—Sondheim v. Gilbert. 18 N.E. 
687, 117 Ind. 71. 

Mass.—Pearsall v. Dwight, 2 Mass. 
84. 

Mo.—Lumberman's Mut. Ins. Co. v. 
Kansas City, Ft. S. & M. R. Co., 
60 S.W. 281, 149 Mo. 166. 

N.J.—Rybasa<-k v. Travelers’ Ins. 

Co., 190 A. 308, 16 N.J.Mi.se. 266. 
N.Y.—In re Seymour, 186 N.Y.S. 373, 
113 Misc. 421. 

N.D.—Douglas County Slate Bank v. 
Sutherland. 204 N.W. 683, 62 N.D. 
617. 

Or.—McGirl v. Brewer, 285 P. 208, 
132 Or. 422, adhering to 280 P. 608, 
132 Or. 422. 

Pa.—In re McCurdy’s Estate, 154 A. 
707, 303 Pa. 463. 

S.D.—Grieme v. Robkes, 188 N.W. 
745, 46 S.D. 480, citing Corpus Ju¬ 
ris. 

Tex.—^Bernard Gloecklcr Co. v. Bak¬ 
er Co.. Civ.App., 52 S.W.2d 912— 
Chambers v. Consolidated Garage 
Co., Civ.App., 210 S.W. 666, af¬ 
firmed Consolidated Garage Co. v. 
Chambers, 231 S.W. 1072, 111 Tex. 
293. 

12 C.J. p 449 note 64. 

Basis for ruls 

"This rule is founded on the tacit 
consent of civilized nations, arising 
from its general utility."—Pearsall 
V. Dwight, 2 Mass. 84, 89. 

S7. Conn.—^Levy v. Daniels’ U-Drive 
Auto Renting Co.. 143 A. 168, 108 
Conn. 33, 61 A.L.R. 846. 

Ky.—^Moody v. Barker, 222 S.W. 89. 
188 Ky. 401. 

Mo.—Lumberman’s Mutual Ins. Co. 
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v. Kansas City, Ft. S. A M. H. Co., 

50 S.W. 281, 149 Mo. 166. 

Or.—McGirl v. Brewer, 286 P. 208, 

132 Or. 422. 

Buforosmsat of forslga ooatraot part 
of munlelpal law 

"It la argued, that the obligation 
of contracts is founded in, and de¬ 
rived from, general and universal 
law; that by these laws, the obliga¬ 
tion of contracts is co-extenslve with 
the duty of performance, and, indeed, 
the same thing; that the obligation 
is not derived from, nor depends 
upon, the civil or municipal laws of 
the state; and that this general uni¬ 
versal duty or obligation, is what 
the constitution intends to guard 
and protect against the unjust en¬ 
croachments of state legislation. In 
support of this doctrine. It is said, 
that no state, perhaps, ever declared 
by statute or positive law that con¬ 
tracts shall be obligatory; but that 
all states, assuming the pre-exist¬ 
ence of the obligation of contracts, 
have only superadded. by municipal 
law, the means of carrying the pre¬ 
existing obligation into effect. This 
argument struck me, at first,' with 
great force; but upon reflection, I 
am convinced it Is more specious 
than solid. If it were admitted, 
that, in an enlarged and very gener¬ 
al sense, obligations have their foun¬ 
dation in natural, or what ia called, 
in the argument, universal law: that 
this natural obligation is, in the 
general, assumed by states as pre¬ 
existing, and upon this assumption, 
they have not thought it necessary 
to pass declaratory laws in affirm¬ 
ance of the principles of universal 
law; yet nothing favorable to the 
argument can result from these ad¬ 
missions, unless It be further ad¬ 
mitted or proved, that a state has no 
authority to regulate, alter, or in 
any wise control, the operation of 
this universal law, within the state, 
by its own peculiar municipal enac¬ 
tions. This is not admitted, and, I 
think, cannot be proved. I admit, 
that men have, by the laws of na¬ 
ture, the right of acquiring and pos¬ 
sessing property, and the right of 
contracting engagements. I admit, 
that these natural rights have their 
correspondent natural obligations. I 
admit, that, in a state of nature, 
when men have not submitted them¬ 
selves to the controlling authority 
of civil government, the natural ob¬ 
ligation of contracts is co-extenslve 
with the duty of performance. This 
natural obligation is founded solely 
in the principles of natural or uni¬ 
versal law. What is this natural ob¬ 
ligation? All writers who treat on 
the subject of obligations, agree. 
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contract would violate the positive law** or un- i late the settled public policy** of the forum, 
less the enforcement of the contract would vio- I or unless it would work an injury to the state 


that It consists in the riaht of the 
one party, to demand from the other 
party, what is due; and if it be 
withheld, in his right, and supposed 
capacity, to enforce performance, or 
to take an equivalent for non-per¬ 
formance, by his own power. This 
natural obligation exists among sov¬ 
ereign and independent states and 
nations, and amongst men, in a state 
of nature, who have no common su¬ 
perior. and over whom none claim, 
or can exercise, a controlling legisla¬ 
tive authority. But when men form 
a social compact, and organize a civ¬ 
il government, they necessarily sur¬ 
render the regulation and control of 
these natural rights and obligations 
into the hands of the government. 
Admitting it, then, to be true. that, 
in general, men derive the right of 
private property, and of contracting 
engagements, from the principles of 
natural universal law; admitting 
that these rights are. in the general, 
not derived from, nor created by so¬ 
ciety, but are brought into it: and 
that no express, declaratory, munici¬ 
pal law be necessary for their cre¬ 
ation or recognition: yet. it is equal¬ 
ly true, that these rights, and the 
obligations resulting from them, are 
subject to be regulated, modifled, 
and. sometimes, absolutely restrain¬ 
ed, by the positive enactions of mu¬ 
nicipal law. 1 think it inconlestibly 
true, that the natural obligation of 
private contracts between individu¬ 
als in society, ceases, and is con¬ 
verted into a civil obligation, by the 
very act of surrendering the right 
and power of enforcing performance 
into the hands of the government. 
The right and power of enforcing 
performance exists, as I think all 
must admit, only in the law of the 
land, and the obligation resulting 
from this condition is a civil obliga¬ 
tion. As, in a state of nature, the 
natural obligation of a contract con¬ 
sists in the right and potential ca¬ 
pacity of the individual to take, or 
enforce the delivery of, the thing 
due to him by the contract, or its 
equivalent: so, in the social state, 
the obligation of a contract consists 
in the efficacy of the civil law, which 
attaches to the contract, and en¬ 
forces its performance, or gives an 
equivalent In lieu of performance. 
From these principles it seems to 
result, as a necessary corollary, that 
the obligation of a contract, made 
within a sovereign state, must be 
precisely that allowed by the law of 
the state, and none other. 1 say al¬ 
lowed, because, if there be nothing 
in the municipal law to the contrary, 
the civil obligation being, by the 
very nature of government, substi¬ 
tuted for, and put in the place of. 
natural obligation, would be co-ex¬ 


tensive with it; but if, by positive 
enactments, the civil obligation is 
regulated and modifled, so as that 
it does not correspond with the nat¬ 
ural obligation, it is plain, the ex¬ 
tent of the obligation must depend 
wholly upon the municipal law. If 
the positive law of the state declares 
the contract shall have no obliga¬ 
tion. it can have no obligation, what¬ 
ever may be the principles of nat¬ 
ural law in relation to such a con¬ 
tract. This doctrine has been held 
and maintained by all states and 
nations. The power of controlling, 
modifying, and even of taking away, 
all obligation from such contracts 
as. independent of positive enactions 
to the contrary, would have been ob¬ 
ligatory, has been exercised by all 
independent sovereigns: and it has 
been universally held, that the 
courts of one sovereign will, upon 
principles of comity and common 
justice, enforce contracts made with¬ 
in the dominions of another sov¬ 
ereign. so far as they were obliga¬ 
tory by the law of the country, 
[where made: but no instance is rec¬ 
ollected, and none is believed to ex¬ 
ist, where the courts of one sov¬ 
ereign have held a contract, made 
within the dominions of another, 
obligatory against, or beyond the ob¬ 
ligation assigned to it by, the mu¬ 
nicipal law of its proper country.”— 
Odgen V. Saunders, La., 12 Wheat., 
U.S.. 212, 318, 6 L.Ed. 606. 

28. U.S. — Bothwell v. Buckbeo- 
Mears Co.. 48 S.Ct. 124, 275 U.S. 
274, 72 L.Ed. 277, affirming 211 N. 
W. 478, 169 Minn. 616, certiorari 
granted 47 S.Ct. 460, 273 U.S. 689, 
71 L.Ed. 842. 

Fla.—Lloyd v. Cooper Corporation. 

134 So. 562, 101 Fla. 533. 

Ind.—Vandalia R. Co. v. Kelly, 119 
N.E. 267, 187 Ind. 323. 

Mo.—Lumbermen’s Mut. Ins. Co. v. 
Kansas City, Ft. S. & M. R. Co., 
50 S.W. 281, 149 Mo. 165. 

N.Y.—Nielsen v. Donnelly, 181 N.Y. 

S. 609, 110 Misc. 266. 

Okl.—^Klein v. Keller, 141 P. 1117, 
42 Okl. 592. 

Tex.—Bramwell v. Conquest, Civ. 

App.. 2 S.W.2d 996. 

99. U.S.—Union Trust Co. v. Gros¬ 
man, Tex., 38 S.Ct. 147, 24-5 U.S. 
412, 62 L.Ed. 368, affirming Gros¬ 
man V. Union Trust Co., 228 F. 
610, 143 C.C.A. 132, Ann.Cas.l917B 
613—Harding Glass Co. v. Twin 
City Pipe Line Co., C.C.A.Ark., 39 
F.2d 408, certiorari granted Twin 
City Pipe Line Co. v. Harding 
Glass Co., 61 S.Ct. 74, 282 U.S. 826, 
75 L.Ed. 736, reversed on other 
grounds Twin City Pipe Line Co. 
V. Harding Glass Co., 51 S.Ct. 476, 
283 U.S. 353, 75 L.Ed. 1112, 83 A.L. 
R. 1168—Mechanics & Metals Nat. 
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Bank v. Smith, D.C.S.D., 21 F.2d 
128—Davis V. Jointless Fire Brick 
Co., C.C.A.Cal.. 300 F. 1—Becker 
V. Interstate Business Men’s Acc. 
Ass’n of Des Moines, Iowa, C.C.A. 
Kan., 265 F. 508. 

Ariz.—Forgan v. Bainbridge, 274 P. 
155, 34 Ariz. 408. 

Conn. — Levy v. Daniels’ U-Drive 
Auto Renting Co., 143 A. 163, 108 
Conn. 333, 61 A.L.R. 846. 

Fla.—Lloyd v. Cooper Corporation, 
134 So. 562, 101 Fla. 533. 

I Ill.—Israel v. Selman, 263 Ill.App. 
351. 

Ind.—Vandalia R. Co. v. Kelly. 119 
N.E. 257, 187 Ind. 323--C:arl Hag- 
enbeck & Great Wallace Show Co. 
V. Randall, 126 N.E. 501, 76 Ind. 
App. 417. 

Ky.—Herold Motor Car Co. v. Com¬ 
monwealth. 287 S.W. 939, 216 Ky. 
335—Moody v. Barker, 222 S.W. 
89. 188 Ky. 101—K. S. Barbee & 
Co. v. Bevins, Hopkins & Co., 196 
S.W. 154. 176 Ky. 113. 

La.—Moore v. Burdine, App., 174 So. 
279. 

Mo.—Lumbermen’s Mut. Ins. Co. v. 
Kansas City, Ft. S. & M. R. Co., 
50 S.W. 281, 149 Mo. 166—Maxey 
V. Hailey & Bros. Banking Co., 
App., 67 ,S.W.2d 1091. 

N.Y.—Nielsen v. Donnelly, 181 N.Y. 

8. 509, 110 Misc. 266. 

Okl.—Union Sav. Ass’n v. Cummins, 
190 P. 869, 78 Okl. 265. 

Pa.—In re McCurdy’s Estate, 154 A. 
707, 303 Pa. 453. 

R. l.—Owens v. Hagenbeok-Wallace 
Shows Co., 192 A. 158, 112 A.L.R. 
113, reargument denied 192 A. 464, 
112 A.L.R. 113. 

S. C. —Wiggins V. Postal Telegraph 
Co., 125 S.E. 568, 130 S.C. 292, 44 
A.L.R. 781. 

Tenn.—Moak v. Continental Casualty 
Co., 4 Tenn.App. 287. 

Tex.—Bramwell v. Conquest, Civ. 
App.. 2 S.W.2d 995—Ayub v. Salo- 
man, Civ.App., 252 S.W. 291. 
"There is no doubt of the exist¬ 
ence and universal recognition of 
such an exception to the operation 
of foreign contracts, valid by the 
law of the place where made. The 
rule is more commonly illustrated 
by foreign contracts affecting re¬ 
ligion. morals or State policy, the 
enforcement of which, in our courts, 
would be of evil example to our 
citizens. We may suppose the case 
of an action to recover damages 
for some failure to perform a recog¬ 
nized duty by the priest or other 
officials connected with the sacrifi¬ 
cial rites of the pagan religion, in 
some country with which our Repub¬ 
lic maintains friendly diplomatic re¬ 
lations, or some proceedings to en¬ 
force contracts for the endowment 
of pagan temples, or the mainte- 
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or to its citizens.*^ It has been said, however, 
that contracts of this character are not in a true 
sense exceptions to the rule of universal validity, be¬ 
ing not invalid but merely unenforceable in the par¬ 
ticular forum.*^ 

The mere fact that the law of the forum prohibits 
a particular kind of contract, however, does not ren¬ 
der such a contract, valid under foreign law, unen¬ 
forceable,^2 as contrary to the public policy of the 
forum,33 it being required that there be something 
which offends by shocking moral standards, or is 
injurious or pernicious to the public welfare.34 

As the governing law determines the validity of 
a contract, see infra § 11, it of course follows that 


8 4 

a contract void under such law is void and unen¬ 
forceable everywhere,®® but it does not follow that, 
because the law of the place where a contract is 
made might refuse to enforce certain of its stipu¬ 
lations, the courts of no other country will enforce 
such stipulation.®® 

The rule that a state will not give effect to a for¬ 
eign law to the prejudice of its own citizens does 
not mean that it will enforce a contract which is in¬ 
valid under the law of the state where it was en¬ 
tered into, merely because the litigation is between 
a resident who asserts and a nonresident who de¬ 
nies its application. The statutes to which that rule 
is applied are those which discriminate against rcsi- 


nance of the frencral institutions of 
the faith of some country not Chris¬ 
tian. The trial of such an action 
would involve, of course, the exam¬ 
ination and comprehension, to some 
extent, by the jury, of the ffencral 
subject matter, which could scarcely 
fall to produce a corrupting: in¬ 
fluence upon the citizens of a pro¬ 
fessedly Christian country. The 
same course of reasonlnff will lllu.<!- 
trate the impropriety of giving re¬ 
lief, by way of action, for the non¬ 
performance of contracts made in 
a foreign country, affecting duties 
and obligations, when their sense of 
propriety is in conflict with our own. 
For Instance, contracts for the de¬ 
struction of one’s parents, or for 
prostitution, or for the maintenance 
of flfty wives, which is much of the 
same character with prostitution, ac¬ 
cording to our views, may all be 
held perfectly valid In some coun¬ 
tries. We all understand that such 
has been the case in some countries 
during the world’s history. Still, no 
one would expect to maintain an 
action here founded upon any such 
consideration. It would be revolting 
to the public sense.”—Rice v. Cour¬ 
tis, 32 Vt. 460, 465. 78 Am.D. 697. 
Contrary to good morals 
Ky.—Herold Motor Car Co. v. Com¬ 
monwealth. 287 S.W. 939, 216 Ky. 
336. 

30. Colo.—Turnbull v. Cole, 201 P. 

8R7, 70 Colo. 364, 25 A.L.R. 1149. 
Mo.—Lumbermen's Mut. Ins. Co. v. 
Kansas City, Ft. S. & M. R. Co., 
50 S.W. 281, 149 Mo. 165. 

N.J.—Continental Adjustment Corpo¬ 
ration v. Klause, 174 A. 246, 12 N. 
J.Misc. 703. 

N.Y.—F. A. Straus & Co. v. Canadian 
Pac. Ry. Co., 173 N.E. 664. 254 N. 
T. 407. modifying 238 N.Y.S. 50. 
227 App.Div. 316, which modified 
234 N.Y.S. 622, 134 Misc. 439— 
Holzer v. Deutsche Reichsbahn 
Gesellschaft, 290 N.Y.S. 181, 159 
Misc. 830. 

12 C.J. p 449 note 67. 

81. Wis. — International Harvester 


Co. V. McAdam. 124 N.W. 1042, 142 
Wis. 114, 119. 26 L.R.A..N.S., 774. 
20 Ann.Oas. 614. 

“We may well say, in passing, 
that, while contracts which, though 
valid in the place thereof, are not 
enforceable in the country where 
enforcement is attempted for rea¬ 
sons above suggested, are often spo¬ 
ken of in text-book and other au¬ 
thorities. as exceptions to the rule 
that the validity of a contract is 
referable to the place which the 
parties thereto at the time of mak¬ 
ing intended should be incorporated 
into it, (he.v are not ex<*eptJons 
strictly so called The rule in a 
technical sense is without excep¬ 
tion. In practical effect, the rule of 
the forum supersedes it leaving the 
contract without remedy there to en¬ 
force it and, in that sense, void.”— 
International Harvester Co. v. Mc- 
Adam, supra. 

Effect of statute of frauds sec infra 
§ 22 f. 

Enforceability of foreign: 

Gaming contracts, see the C.J.S. 
title Gaming 9 4, also 27 C.J. P 
1049 note 99~p 1051 note 18. 
Sunday contracts, see the C.J.S. 
title Sunday 9 24, also 60 C.J. p 
1098 note 31-p 1099 note 41. 
Usurious contracts, see the C.J.S. 
title Usury 9 4, also 66 C.J. P 
168 note 59-p 169 note 72. 

3& Or.—McGirl v. Brewer, 285 P. 
208. 132 Or. 422. 

Pa.—In re McCurdy’s Estate, 154 A. 
707, 303 Pa. 453. 

33. Ala.—Haase v. First Nat. Bank, 
84 So. 761, 203 Ala. 624. 

Ariz.—^Veytia v. Alvarez, 247 P. 117, 
118, 30 Ariz. 316, 49 A.L.R. 994. 
“There is no public policy that 
will justify the refusal of a court 
to extend comity under such a state 
of facts, unless the transaction in¬ 
volved is regarded in the exercise of 
a Judicial discretion as inherently 
vicious, wicked, or Immoral, or 
(what Is probably the same thing) 
where the Judicial enforcement of 
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such contract would present to our 
people an example pernicious and de¬ 
testable—shocking to the prevailing 
moral sense, to use the language of 
other courts.”—^Veytia v. Alvarez, 
supra. 

34. Ala.—Haase v. First Nat. Bank, 
84 So. 761, 203 Ala. 624. 

Ariz.—Veytia v. Alvarez, 247 P. 117, 
30 Ariz. 316, 49 A.L.R. 994. 

N.Y.—Benton v. Safe Deposit Bank 
of Pottsville. Pa.. 174 N.E. 648, 
255 N.Y. 260, reversing 243 N.Y.S. 
806. 229 App.Div. 861. 

Or.—M«!Glrl v. Brewer, 286 P. 208, 
213, 132 Or. 422. 

It will at once be conceded that 
(‘ontract entered into in foreign 
slate is not to be regarded as ob¬ 
noxious to the rule of comity, which 
w’^ould permit its enforcement in a 
sister state merely because it could 
not validly have been made there. 
Neither is it one to which comity 
will not be extended because the 
I making of such contracts in place of 
the forum is prohibited. By the 
foregoing authorities, there must be 
something which offends by shock¬ 
ing moral standards, or which is in¬ 
jurious or pernicious to the public 
welfare. 

Ala.—Haase v. First Nat. Bank, su¬ 
pra. 

Or.—McGIrl v. Brewer, supra. 

35. Conn.—Douthwrlght v. Ghamp- 
lin, 100 A. 97. 91 Conn. 524. 

Ky.—Moody v. Barker, 222 S.W. 89, 
188 Ky. 401. 

N.D.—Douglas County State Bank v. 
Sutherland, 204 N.W. 683, 52 N.D. 
617. 

Ohio.—Detroit & Cleveland Nav. Co. 
V. Hade, 140 N.E. 180. 106 Ohio 
St. 464. 

Tex.—Bernard Gloeckler Co. v. Bak¬ 
er Co., Civ.App., 52 S.W.2d 912— 
American Nat. Ins. Co. v. Smith, 
Civ.App., 13 S.W.2d 720, error re¬ 
fused. 

12 C.J. p 450 note 69. 

36. Eng.—In re Missouri SS. Co.. 42 
Ch.D. 321. 
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dents of other states in favor of its own.*^ 

The CJ.S. title Contracts § 16, also 13 CJ. p 254 
note 66-p 256 note 76, should be consulted for a 
complete treatment of the authorities dealing gen¬ 
erally with the limitations on the enforceability of 
foreign contracts. 

(4) Torts 

(a) In general 

(b) Statutory torts 

(a) In General 

Rights bated on foreign torts, like other rights and 
subject to the same limitations, wiil be enforced. 

In accord with the general rule whereby foreign 
laws or rights thereunder will be given effect every¬ 
where, and subject to the limitations applicable gen¬ 
erally, a tort right, arising under foreign law, not 
penal or local in character, will be enforced, if the 
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court has jurisdiction of the parties and can do sub¬ 
stantial justice between them in accordance with 
its own forms of procedure, if the foreign law is 
not contrary to the public policy of the forum, to 
abstract justice or pure morals, or such as may in¬ 
jure the state or its citizens and as between the 
different states, when a cause of action in tort has 
vested in one state under the common law as there 
understood and administered, the mere existence of 
a variance of view in the forum resorted to, not 
amounting to a fundamental difference of policy, 
will not prevent an enforcement of the obligation 
admitted to have arisen by the law which governed 
the conduct of the parties.39 

In order that such liability may be enforced in 
another forum the act or omission which is the 
foundation of the action must at least be actionable 
or punishable by the place in which it is done,^® and 
under the English rule must also be actionable under 


CONFLICT OF LAWS 


37. Kan.—Miller v. Colonial Under¬ 
writers Ins. Co., 230 P. 1030, 1032, 
117 Kan. 240. citing Oorpns Juris. 

38. U.S.—Calef v. U. S.. D.C.S.C., 
25 F.2d 134, 136, citing Corpus Jo- 
rls —Boston, etc., R. Co. v. Mc- 
Duffey, Vt., 79 P. 934, 26 C.C.A. 
247. 

Cal.—Loranger v. Nadequ, 10 P.2d 
63. 215 Cal. 362, superseding. App.. 
1 P.2d 1049—Hudson v. Von Hamm, 
259 P. 374, 85 Cal.App. 323. 

Conn.—Commonwealth Fuel Co. v. 

McNeil, 130 A. 794, lOS Conn. 890. 
Iowa.—^Kingery v. Donnell, 268 N.W. 
617, 222 Iowa 241—Redfern v. 

Redfern, 236 N.W. 399, 212 Iowa 
454. 

Mass.—Hall v. Hamel, 138 N.E. 925. 
244 Mass. 464. 

N.C.—Howard v. Howard, 168 S.B. 

101, 200 N.C. 674. 

12 C.J. p 453 note 23. 

"It is a general rule that for the 
purpose of redress it is immaterial 
where a wrong was committed; in 
other words, a wrong being personal, 
redress may be sought for it wher¬ 
ever the wrongdoer may be found. 
To this there are a few exceptions 
in which actions are said to be local, 
and must therefore, be brought with¬ 
in the country where they arose. 
As applied to torts, these exceptions 
may be said to consist of (1) those 
where the lex loci delicti is in di¬ 
rect contravention of the law or pol¬ 
icy of the forum; (2) where the 
remedy prescribed for the tort by 
the lex loci delicti is penal in its 
character; and (8) statutory torts, 
where the statute, in creating the 
liability, at the same time creates a 
mode of redress peculiar to that 
State, by which alone the wrong is 
to be remedied."—Southern Pac. Co. 


V. Dusablon, 106 S.W. 766, 48 Tex. 
Clv.App. 203. 

‘^Vested right’* theory 

"The law recognizes that a vested 
right of defense to an action is. in 
a sense, property,—as much so as is 
a vested right of action,—and is 
equally protected as is the latter 
against an attempt of the legisla¬ 
ture to destroy or take it away. The 
doctrine in respect to the vested 
right of defense is stated in Cooley 
on Torts, at top page 662, as follows: 
'But it is agreed that to support an 
action the act must have been 
wrongful or punishable where it 
took place, and that whatever would 
have been a good defense to the ac¬ 
tion if brought there must be a good 
defense anywhere.' The same au¬ 
thor, in his work on Constitutional 
Limitations, at page 443 says: 'But 
a vested right of action is property 
in the same sense in which tangible 
things are property, and is equally 
protected against arbitrary interfer¬ 
ence.’ In Pritchard v. Norton, La., 
1 S.Ct. 102, 106 U.S. 134, 27 L.Ed. 
104, the court asserts the proposition 
that a vested cause of defense is as 
equally protected from being cut off 
or destroyed by an act of the legis¬ 
lature as is a vested cause of action. 
The court in that case, 1 S.Ct. 108, 
106 U.S. 141, 27 L.Ed. 104 said: 
'Hence it is that a vested right of 
action is property in the same sense 
in which tangible things are prop¬ 
erty. and is equally protected 
against arbitrary interference. 
Whether it springs from contract or 
from the principles of the common 
law, it is not competent for the leg¬ 
islature to take it away. A vested 
right to an existing defense is equal¬ 
ly protected, saving only those 
which are based on informalities not 
affecting substantial rights.'"—Bal¬ 
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timore & O. S. W. Ry. Co. v. Read. 
62 N.E. 488, 490. 158 Ind. 25. 

39. U.S.—Evey v. Mexican Cent. R. 
Co., Tex., 81 F. 294, 26 C.C.A. 407, 

38 L.R.A. 387. 

Mass.—Walsh v. New York, etc., R. 
Co.. 36 N.E. 584, 160 Mass. 571, 

39 Am.S.R. 514. 

Miss.—Pullman Palace Car Co. v. 

Lawrence. 22 So. 63, 74 Miss. 782. 
Mo.—St. Joseph F. & M. Ins. Co. v. 
Leland, 2 S.W. 431, 90 Mo. 177. 69 
Am.R. 9. 

Wls.—Eingartner v. Illinois Steel 
Co., 68 N.W. 664, 94 Wls. 70, 69 
Am.S.R. 869, 34 L.R.A. 503. 

40 . Mo.—Rositzky v. Rositzky, 46 
S.W.2d 591, 593, 329 Mo. 662, citing 

Oorpns Juris. 

S.C.—Raulon v. Pullman Co., 191 S. 

E. 416, 183 S.C. 496. 

12 C.J. p 462 note 20. 

"An act should be Judged by the 
law of the Jurisdiction where it was 
committed; the party acting or 
omitting to act must be presumed 
to have been guided by the law in 
force at the time and place, and to 
which he owed obedience; if his con¬ 
duct according to that law violated 
no right of another, no cause of ac¬ 
tion arose, for actions at law arc 
provided to redress violated rights." 
—Alexander v. Pennsylvania Co., 80 
N.E. 69, 48 Ohio St. 623, 636. 

"The law of the place where the 
injury was received determines 
whether a right of action exists. If, 
under the lex loci there be a right 
of action, comity permits it to be 
prosecuted in another Jufisd4ction. 
But if under the lex loci no right of 
action is created or exists, then it 
exists nowhere and can be prosecut¬ 
ed in no Jurisdiction."—Peiidar v. 

H. & B. American Mach. Co., 87 A. 

I. 35 R.I. 821, 884, L.R.A.1916A 428. 
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the law of England.^i In case the act or omission 
does not give rise to a cause of action where it is 
committed, it is immaterial that a cause of action 
would have resulted had it been committed within 
the jurisdiction of the forum, for, if no cause of 
action in tort exists in the state of the commission 
of the act, no cause exists anywhcre.^2 

A cause of action at common law which dies -with 
the person in the state where it accrued will not sur¬ 
vive under the statutes of survivorship of another 
state, so that, if jurisdiction is obtained, it may be 
there enforced but a cause of action for tort 
which survives, like other personal estate, is consid¬ 
ered to have its situs in the place of domicile and 
passes to the administrator there appointed.^^ 

In § 12 infra is discussed the question of the law 
which determines the creation and existence of a 


tort right and liability. The CJ.S. title Torts § 
25, also 62 C.J. p 1111 note 92-p 1113 note 2, should 
be consulted for a full treatment of the authorities 
dealing with the enforceability of foreign torts gen¬ 
erally. The specific titles dealing therewith should 
be consulted for a treatment of the authorities deal¬ 
ing with the enforceability of particular torts. 

(b)’ Statutory Torts 

Tort rights based on a forefgn statute are ordinarily 
enforceable as are other tort rights and are subject to 
the same limitations. 

Subject to the qualifications set out in the pre¬ 
ceding subdivision of this section and subdivision 
g (1), according to current authority it is immaterial 
whether the foreign cause of action for tort which 
it is sought to enforce rests on a common-law or 
statutory right so long as the action is personal and 


41. Enp.—The Halley. L. R. 2 r.C. 
193, 203—Phillips v. Eyre, L. R. 6 

Q. B. 1. 28—The M. Moxham. 1 P. 
D. 107. 

Man.—Simonson v. Canadian North¬ 
ern R. Co.. 24 Man. 267, 17 Doin.Li. 

R. r>16. 2K West.L.R. 310. 6 W^'st 
Wkly. 898—Simonson v. Canadian 
Northern K. Co., 15 Dom.L H. 24, 
26 Wkly.L.R. 277. 

Ont.—Story v. Stratford Mill Bldp. 
Co.. 30 Ont.L. 271, 11 Dom.L H. 49. 
4 Ont.W.N. 1212, 24 Ont.W.U 552, 
18 Dom.L.R. 309, 5 Ont.W.N. 611. 
“As a general rule, in order to 
found a suit in England for a wrong 
alleged to have been committed 
abroad, two conditions must be ful¬ 
filled. First, the wrong must be of 
such a character that It would have 
been actionable if committed in Eng¬ 
land. . , . Secondly, the act must 

not have been justifiable by the law 
of the place where it was done."— 
Phillips V. Eyre, supra. 

“It is true that in many cases the 
Courts of England inquire into and 
act upon the law of Foreign coun¬ 
tries, as in the case of a contract 
entered into in a Foreign country, 
where, by express reference, or by 
necessary implication, the Foreign 
law is incorporated with the con¬ 
tract, and proof and consideration of 
the Foreign law therefore become 
necessary to the construction of the 
contract Itself. And as in the case 
of a collision on an ordinary road 
in a Foreign country, where the rule 
of the road in force at the place of 
collision may be a necessary in¬ 
gredient in the determination of the 
Question by whose fault or negli¬ 
gence the alleged tort was com¬ 
mitted. But in these and similar 
cases the English Court admits the 
proof of the Foreign law as part of 
the circumstances attending the ex¬ 
ecution of the contract, or as one 


of the facts upon which the exist¬ 
ence of the tort, or the right to 
damages, may depend, and it then 
applies and enforces its own law so 
fur as it is applicable to the case 
thus established; but it is. in their 
Lordships' opinion, alike contrary to 
principle and to authority to hold, 
that an English Court of Justice will 
enforce a Foreign Municipal law. 
and will give a remedy in the shape 
of damages in respe<5t of an act 
which, according to its own princi¬ 
ples, imposes no liability on the per¬ 
son from whom the damages are 
claimed."—The Halley, supra. 

42. U.S.—Warten v. Brown, Ala., 
249 F. 48, 161 C.C.A. 108. 

Ala.—Dawson v. Dawson, 138 So. 
414, 224 Ala. 13. 

Me.—Pringle v. Gibson, 195 A. 695, 
135 Me. 297, rehearing denied 3 97 
A. 553, 135 Me. 512. 

N.H,—Gray v. Gray, 174 A. 508, 87 
N.n. 82. 

N.T.—M. Salimoff & Co. v. Standard 
Oil Co. of New York, 186 N.E. 679. 
262 N.Y. 220, 89 A.L.R. 345, af¬ 
firming 262 N.Y.S. 693, 237 App. 
Div. 686—La Force v. Cataract 
Storage Co., 295 N.Y.S. 146, 147, 
162 Misc. 657. citing Corpus Juris 
—Travelers* Ins. Co. v. Central R. 
Co. of New Jersey, 258 N.Y.S. 35, 
143 Misc. 589—Bunco De La La¬ 
cuna v. Escobar, 237 N.Y.S. 267, 
135 Misc. 165. 

N.C.—Howard v. Howard, 168 S.E. 
101, 200 N.C. 674. 

R. I.—Ewell V. Cardinal, 167 A. 633, 
53 R.I. 469. 

S. C.—Rauton v. Pullman Co., 191 S. 
E. 416, 183 S.C. 495. 

Wis.—Buckeye v. Buckeye, 234 N. 

W. 342, 203 Wis. 248. 

12 C.J. p 453 note 22. 

** 'If there is no ground of action 
in the sovereignty where the tort Is 
alleged to have occurred, there is 
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none anywhere. ... To ascer¬ 
tain the rights resulting from acts 
done or omitted, attention must be 
paid to the circumstances under 
which the events took place; and 
one of the governing circumstances 
is the law of the place which char¬ 
acterizes the act. ... In like 
manner, when a right is claimed up¬ 
on acts occurring in another coun¬ 
try, courts look to the law of that 
country not to extend the binding 
force of a foreign law beyond the 
territorial limits of the sovereignty 
to which it belongs, but to ascer¬ 
tain whether the right claimed ex¬ 
ists or not. It Is not the foreign 
law. but the rights acquired under 
it. which are enforced by the courts 
of another country. And this Is true 
whether the question be one of con¬ 
tract, tort, or status.' Macdonald v. 
Railway, 52 A. 982. 983, 71 N.H. 448, 
450, 451. 59 L.R.A. 448, 93 Am.S.R. 
550."—Gray v. Gray, 174 A. 608, 87 
N.II. 82. 

43. Mass.—Davis v. New York, etc., 
R. Co.. 9 N.E. 815, 143 Mass. 301, 
58 Am.R. 138. 

44. Mass.—^Higgins v. Central New 
England, etc., H. Co., 29 N.E. 634, 
155 Mass. 176, 178, 31 Am.S.R. 644. 
“Upon the question whether such 

an administrator takes a right of 
action by succession from his Intes¬ 
tate. it is Immaterial that the right 
arose under the statute of a foreign 
State, rather than under the common 
law or the statutes of this State; 
just as the fact that the Intestate's 
chattels or merchandise had been 
acquired or were held under the 
statutes of a foreign State, rather 
than under the law of his domicH, 
is immaterial upon the question 
whether such merchandise or chat¬ 
tels pass to the administrator."— 
Higgins V. Central New England, 
etc., R. Co., supra. 
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transitory,*® provided the procedural machinery of 
the forum is such as to permit enforcement of the 
•right created by the foreign statute or the granting 
of relief thereunder.*® 

While there are numerous decisions to the effect 
that a right of action for tort created by statute in 
one state may be sued on in another in case the 
statutes of the two states are substantially similar,*^ 
and others which state substantially the same rule, 
but lay greater stress on the similarity of the stat¬ 


utes, by requiring that a statute of similar import 
exist as a part of the law of the forum,*® although 
they do not require the statutes to be of identical 
terms nor precisely alike, but hold that it is enough 
if they are of the same character, founded on the 
same principle, and possess the same general attri¬ 
butes,*® the trend of current authority is to permit 
enforcement of the right based on the foreign stat¬ 
ute notwithstanding any dissimilarity in the law of 
the two states, enforcement in such case not being 
contra to the public policy of the forum.®® 


45. U.S.—^Northern Pac. R. Co. v. 
Babcock. Minn., 14 S.Ct. 97S, 154 
U.S. 190, S8 L..Ed. 958--Jarrett v. 
Wabash Ry. Co.. C.C.A.N.Y.. 57 F. 
2d 669, certiorari denied Waba.sh 
Ry. Co. V. Jarrett, 53 S.Ct. 80. 287 
U.S. 627, 77 L.Ed. 544. 

Ill.—Chicajro. etc., R. Co. v. Rouse, 
52 N.E. 951, 178 Ill. 132, 44 L.R.A. 
410. 

Vt.—Brown v. Perry, 156 A. 910, 104 

Vt. 66. 

12 C.J. p 453 note 34. 

40. Ark.—Loean v. Missouri Valley 
Bridge, etc., Co., 249 S.W. 21. 157 
Ark. 528. 

Conn.—Commonwralth Fuel Co. v. 

McNeil. 130 A. 794, 103 Conn. 390. 
Miss.—Floyd v. Vicksburg Cooperage 
Co.. 126 So. 395. 156 Miss. 567. 
N.Y.—Loucks V. Standard Oil Co., 
120 N.E. 198, 224 N.Y. 99. 

Tex.—Mexican Nat. R. Co. v. Jack- 
son. 33 S.W. 857, 89 Tex. 107, 59 
Am.S.R. 28, 31 L.R.A. 276. 

12 C.J. P 454 note 44. 

47. U.S.—Northern Pac. R. Co. v. 
Babcock, Minn.. 14 S.Ct. 978. 154 

U. S. 190, 38 L.Ed. 958—Huntington 

V. Attrill. Md.. 13 S.Ct. 224. 146 U. 
S. 667, 36 L.Ed. 1123—Texas, etc., 
R. Co. V. Cox, Tex., 12 S.Ct. 906, 
145 U.S. 693. 36 L.Ed. 829—Den- 
nick V. New Jersey Cent. R. Co., 
N.Y., 103 U.S. 11, 26 L.Ed. 439. 

D.C.—^Weaver v. Baltimore, etc., R. 
Co., 21 D.C. 499. 

Ind.—Cincinnati, etc., R. Co. v. Mc¬ 
Mullen. 20 N.E. 287, 117 Ind. 439. 
10 Am.S.R. 67—Burns v. Grand 
Rapids, etc., H. Co.. 15 N.E. 230, 
113 Ind. 169. 

Iowa.—Morris v. Chicago, etc., R. 
Co.. 23 N.W. 143, 65 Iowa 727, 64 
Am.R. 39—^Boyce v. Wabash R. 
Co., 18 N.W. 673, 68 Iowa 70, 60 
Am.R. 730. 

Ky.—Bruce v. Cincinnati R. Co., 83 
Ky. 174, overruling Taylor v. 
Pennsylvania Co., 78 Ky. 348, 39 
Am.R. 244. 

Mo.—Hurley v. Missouri Pac. R. Co.. 
67 Mo.App. 676. 

Neb.—Missouri Pac. R. Co. v. Lewis, 
40 N.W. 401. 24 Neb. 848, 2 L.R.A. 
67. 

N.Y.—Leonard v. Columbia Steam 
Nav. Co.. 84 N.Y. 48. 38 Am.R. 491. 


Pa.—^Knight v. West J€*raey R. Co.. 

108 Pa. 250, 66 Am.R. 200. 

R.T.—O'Reilly v. New York, etc., R. 
Co.. 17 A. 171, 906, 19 A. 244, 16 
R.I. 388, 5 L.R.A. 364, 6 L.R.A. 719. 
Tex.—Texas, etc., R. Co. v. Richards, 
4 S.W. 627, 68 Tex. 375. 

Va.—Nelson v. Chesapeake, etc., R. 
Co.. 14 S.E. 838. 88 Va. 971. 16 L. 

R. A. 583. 

4& Md.—Ash V. Baltimore, etc., R. 
Co.. 19 A. 643. 72 Md. 144, 20 Am. 

S. R. 461. 

N.Y.—^IVooden v. Western New York, 
etc., R. Co., 26 N.E. 1050, 126 N. 
y. 10. 22 Am.S.R. 803, 13 L.R.A. 
458—McDonald v. Mallory. 77 N.Y. 
546. 33 Am.R. 664. 

Tex.—Mexican Nat. R. Co. v. Jack- 
son. 33 S.W. 867. 89 Tex. 107, 69 
Am.S.R. 28. 31 L.R.A. 276—St. 

Louis, etc., R. Co. v. McCormick, 
9 S.W. 540, 71 Tex. 6G0, 1 L.R.A. 
801. 

12 C.J. p 454 note 36. 

49, N.Y.—^Wooden v. Western New 
York, etc., R. Co., 26 N.E. 1050. 126 
N.Y. 10. 22 Am.S.R. 803. 13 L.R.A. 
4 58—Leonard v. Columbia Steam 
Nav. Co., 84 N.Y. 48, 38 Am.R. 
491. 

Va.—Nelson v. Chesapeake, etc., R. 
Co.. 14 S.E. 838. 88 Va. 971. 16 L. 
R.A. 683. 

50. Me.—Pringle v. Gibson, 196 A. 
695, 135 Me. 297, rehearing denied 
197 A. 55.3, 135 Me. 512. 

Miss.—Floyd v. Vicksburg Cooperage 
Co.. 126 So. 395, 156 Miss. 567. 
N.Y.—Loucks V. Standard Oil Co., 
120 N.E. 198, 224 N.Y. 99. 

Vt.—Brown v. Perry, 156 A. 910. 
Buis dlsensssd 

"Our own scheme of legislation 
may be different. We may c-ven 
have no legislation on the subject. 
That is not enough to show that 
public policy forbids us to enforce 
the foreign right. A right of action 
is property, if a foreign statute 
gives the right, the mere fact that 
we do not give a like right is no 
reason for refusing to help the plain¬ 
tiff in getting what belongs to him. 
We are not so provincial as to say 
that every solution of a problem is 
wrong because we deal with it other¬ 
wise at home. Similarity of legisla- 
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tion has indeed this importance: its 
presence shows beyond question that 
the foreign statute does not offend 
the local policy. But its absence 
does not prove the contrary. It is 
not to be exalted into an indispensa¬ 
ble condition. , . We hold, then, 

that public policy does not prohibit 
the assumption of jurisdiction by 
our courts and that this being so. 
mere differences of remedy do not 
count. For many years the courts 
have been feeling their way in the 
enforcement of these statutes. A 
civil remedy for another's death was 
something strange and new, and It 
did not And at once the fitting niche, 
the proper category, in the legal 
scheme. We need not be surprised, 
therefore, If some of the things said, 
as distinguished from those decided, 
must bo rejected to-day. But the 
truth, of course, is that there is 
nothing sui generis about these 
death statutes in their relation to 
the gMieral body of private interna¬ 
tional law. We must apply the same 
rules that are applicable to other 
torts; and the lemlency of those 
rules to-day is toward a larger com¬ 
ity. If we must cling to the tradi¬ 
tional term. Walsh v. B. & M. R. 
R., 88 N.E. 12. 201 Mass. 527, 533. 
The fundamental public policy is 
perceived to be that rights lawfully 
vested shall he everywhere main¬ 
tained. At least, that is so among 
the states of the Union. Walsh v. 
N. Y. & N. E. R. li. Co., 36 N.E. 
584. 160 Mass. 571, 573. 39 Am.St. 
Rep. 514; Walsh v. B. & M. K. 
K. supra; Beach, Uniform Interstate 
Enforcement of Vested Rights, 27 
Yale Law Journal 656. There is a 
growing conviction that only excep¬ 
tional circumstances should lead one 
of the states to refuse to enforce a 
right acquired in another. The evi¬ 
dences of this tendency are many. 
One typical instance will suffice. 
For many years Massachusetts clos¬ 
ed her courts to actions of this or¬ 
der based on foreign statutes. Rich¬ 
ardson V. N. Y. C. R. R., 98 Mass. 
85. She has opened them now, and 
overruled her earlier decisions. 
Hanlon v. Leyland & Co., Ltd., Ill 
N.E. 907. 223 Mass. 438. L.R.A.1917A 
34; Walsh v. B. & M. R. R. supra. 
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It is not essential that the remedy available in the 
forum be identical to that provided for by the stat¬ 
ute under which the tort claim is asserted.^^ So 
limitations on the amount of recovery imposed by 
the lex fori and omitted by the lex loci do not con¬ 
stitute an essential difference, nor does a difference 
as to the formal parties entitled to suc.52 

It is obvious that, where the law of the forum 
contains a statute similar to that which it is sought 
to enforce, such fact constitutes evidence that the 
enforcement of the right of action would not be con¬ 
trary to the public policy of the forum.53 

There is apparently no conflict in the decided cas¬ 
es on the point that so far as the right of action is 
concerned it must stand if at all on the statute of 
the state where the injury occurred and not of the 
state where the redress is sought, so that, if no 
cause of action is created at the place of wrong, no 
recovery can be had in any other state.®^ So, where 
a statute of one state gives a right which did not 
exist at common law, and the statute contains any 
conditions or limitations which attached to the right 
itself as distinguished from the remedy, the same 
conditions and limitations will apply where the right 
is sought to be enforced by an action in another 
state/**® 

A statute providing a right of action for personal 
injury has no extraterritorial force and does not 
confer a right of action for an injury inflicted in 
another state.®® 

Some of the cases which deny the right to sue 
on a cause of action arising under the statute of 
another state arc based on the theory that the stat¬ 


utes of the foreign state prescribe a succession to 
the cause of action which is not recognized by the 
law of the forum, and that a succession in a right 
of action which does not exist by the common law 
cannot be prescribed by the laws of one state to the 
tribunal of another.®*^ 

Death by wrongful act. The principles above 
stated are traceable through the cases involving ac¬ 
tions for death by wrongful act and are specifically 
treated in the title Death. 

(5) Defenses 

Defenses going to defeat the right of action rather 
than the remedy if available under the governing foreign 
law are available in the forum If not contrary to the 
public policy of the forum. 

A defense or discharge good against a cause of 
action based on foreign law under the law govern¬ 
ing the creation of such cause is good everywhere.®® 
Hence, to a cause of action arising outside the state 
matters of defense, going to defeat the right rather 
than the remedy, available under the foreign law 
are available in the forum if not contrary to the 
public policy of the forum.®® 

Contracts. A defense or discharge good by the 
law governing the creation of a contract is gener¬ 
ally regarded as of equal validity elsewhere.®® 

Tort.^. In those cases in which the law of the 
forum will recognize and enforce a cause of action 
for tort arising under a foreign law it will also rec¬ 
ognize and enforce defenses available under such 
law,®i unless against the policy of the law of the 
forum,®2 and such limitations on the liability flow¬ 
ing from the foreign act as it imposes.®® 


Thi« test of similarity has been fiban- 
doned there. If it has ever been ac¬ 
cepted here, we think it should be 
abandoned now.”—Louck v. Standard 
Oil Co., 120 N.E. l‘J8. 202. 221 N.Y. 
90. 

51. Miss.—Floyd v. Vick.sburg Coo¬ 
perage Co., 126 So. 395, 156 Miss. 
567. 

N.Y.—Lioucks V. Standard Oil Co., 
120 N.E. 198. 224 N.Y. 90. 

52. N.Y.—Wooden v. Western New 
York, etc., li. Co., 26 N.E. 1050. 126 
N.Y. 10, 22 Am.S.R. 803, 13 L.K.A. 
458. 

53. Ark.—St. Louis, etc., R. Co. v. 
Brown, 36 S.W. 225, 62 Ark. 264. 

Mias.—Chiengro, etc., R. Co. v. Doyle. 
60 Miss. 977. 

Pa.—^Knight v. West Jersey R. Co., 
108 Pa. 250, 56 Am.R. 200. 

54. Me.—Pringle v. Pringle, 195 A. 
695. 136 Me. 297, rehearing denied 
197 A. 553. 136 Me. 612. 

12 C.J. p 464 note 42. 

55. Kan.—Swisher v. Atchison, etc., 
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R. Co., 90 P. 812, 76 Kan. 97—Den¬ 
nis V. Atlantic Coa.st Line R. Co., 
49 S.E. 869, 70 S.C. 254, 106 Am.S. 
R. 746. 

56. Tnd.—Buckles v. Ellers, 72 Ind. 
220, 37 Am.R. 156. 

Kan. —Motrako.s v. Kansas City, etc., 
R. Co., 137 P. 9.53. 91 Kan. 342— 
McCarthy v. Chicago, etc., R. Co., 
18 Kan. 46, 26 Am K. 742. 

57. Mass.—Richardson v. New York 
Cent. R. Co., 98 Mass. 85. 

Mo.—Vawter v. Mi.ssouri Pae. R. Co., 
81 Mo. 679. 54 Am.H. 105. 

Ohio.—Woodard v. Michigan, etc., R. 
Co., 10 Ohio St. 121. 

58. N.Y.—Benton v. Safe Deposit 
Bank of Pottsville, Pa., 174 N.E. 
648, 255 N.Y. 260. reversing 243 N. 
Y.S. 806. 229 App.Div. 851. 

59. N.IL—Gray v. Gray. 174 A. 508, 
87 N.U. 82, 94 A.L.K. 1404. 

Okl.—Wagner v. Minnie Harvester 
Co., 106 P. 969, 26 Okl. 558. 

go. N.Y.—Graham v. Norfolk First 
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Nat. Bank, 84 N.Y. 393, 38 Am.R. 
528. 

61. Ind.—Clark v. Southern Ry. Co. 
119 N.E. 539, 69 Ind.App. 697. 

N.H—Gr.ay v. Gray. 174 A. 608, 87 
N.H. 82. 94 A.L.R. 1404. 

S.C.—Rauton v. Pullman Co., 191 S. 

E. 410, 183 S.C. 495. 

12 C.J. p 455 note 63. 

" ‘If there is a conflict between the 
lex loci and the lex fori, the former 
governs in torts the same as in con- 
traets, in respect to the legal effect 
and incidents of acts. . . . There¬ 

fore, whatever would be a defense 
to this action if it had been brought 
in the state of Maine is a defense 
here, although it would not be, if the 
cause of action had arisen In this 
state.’ ”—Gray v. Gray, 174 A. 508, 
87 N.H. 82. 

62. Ind.—Clark v. Southern Ry. Co., 
119 N.E. 539, 69 Ind.App. 697. 

63L U.S.—Slater v. Mexican Nat. R. 
Co.. Tex., 24 S.Ct. 681, 194 U.S. 120, 
126, 48 L.Ed. 900—^Northern Pac. 



CONFLICT or LAWS 


15 C.J.S. 


IS 

§ 5. Reciprocity 

The authorities are not In accord on the question of 
whether effect may be given to foreign law or rights 
only If the foreign state or nation would do likewise In 
a case bated on the law of the forum. 

Stated in its simplest terms, the doctrine of reci¬ 
procity permits the enforcement of foreign law or 
rights acquired thereunder only where the courts of 
such foreign jurisdiction would do likewise as to 
rights acquired under the law of the forum,the 


doctrine being sometimes spoken of in terms of 
comity, comity being conceived of in such cs^ses as 
reciprocal.®® For example, in cases arising under 
insolvency laws it has been held by some courts that 
the effect of a foreign discharge would not be rec¬ 
ognized by them where the courts of the state in 
which such discharge was granted did not recog¬ 
nize a discharge under the law of the forum.®® 
This doctrine has at various times been embodied 
in statutory provisions in some states,®"^ as for ex- 


R. Co. V. Babcock, Minn., 14 S.Ct. 

978. 154 U.S. 190, 38 L.Ed. 958. 

“When such a liability is enforced 

in a Jurisdiction foreign to the place 
of the wrongful act, obviously that 
does not mean that the act in any 
degree is subject to the lex fori, 
with regard to either its quality or 
its consequences. On the other hand, 
it equally little means that the law 
of the place of the act is operative 
outside its own territory. The the¬ 
ory of the foreign suit is that al¬ 
though the act complained of was 
subject to no law having force in 
the forum, it gave rise to an obliga¬ 
tion. an obligatio, which, like other 
obligations, follows the person, and 
may be enforced wherever the per¬ 
son may be found. Dennick v. New 
Jersey Cent. R. Co., 103 U.S. 11. 26 
Li.Ed. 439; Stout v. Wood, 1 Blackf., 
Ind., 71. But as the only source of 
this obligation is the law of the 
place of the act. it follows that that 
law determines not merely the ex¬ 
istence of the obligation, Smith v. 
Condry. 1 How., U.S., 28. 11 L.Ed. 
36, but equally determines its extent. 
It seems to us unjust to allow a 
plaintiff to come here absolutely de¬ 
pending on the foreign law for the 
foundation of his case, and yet to 
deny the defendant the benefit of 
whatever limitations on his liability 
that law would impose. 

Therefore we may lay on one side as 
quite inadmissible the notion that 
the law of the place of the act may 
be resorted to so far as to show that 
the act was a tort, and then may be 
abandoned, leaving the consequences 
to be determined according to the ac¬ 
cident of the place where the defend¬ 
ant may happen to be caught.”—Sla¬ 
ter V. Mexican Nat. R. Co., supra. 

64. U.S.—Hilton v. Guyot, N.Y., 16 

S. Ct. 139. 159 U.S. 113, 40 L.Ed. 96. 
Mont.—Mieyr v. Federal Surety Co., 

34 P.2d 982. 988. 97 Mont. 503. 
Wyo.—Union Securities Co. v. Adams, 

236 P. 613, 83 Wyo. 45. 

12 C.J. p 441 note 79. 

uTha vazj Maanoa of raoiproolty 
Implies that each state, as to the 
subject matter, shall have and en¬ 
force Identical laws: not simply pro¬ 
visions which may be in many re¬ 
spects similar, but in all essential 
particulars the same.”—^Wabash R. 


Co. V. Pox. 59 N.E. 888. 64 Ohio St. 
133, 145, 83 Am.S.R. 739. 

No comity whan not xaolprooatad 
An Illinois assignee for the benefit 
of creditors Is not cnlilled to with¬ 
draw funds belonging to the assignor 
in New York before payment of the 
assignor’s attaching New York cred¬ 
itors. This is on the principle that, 
were the situation reversed, Illinois 
would favor her own resident attach¬ 
ing creditors.—In re John L. Nelson, 
etc.. Co., D.C.N.Y.. 149 F. 690. 

65. Minn.—Traders Trust Co. v. 
Davidson, 178 N.W. 736, 146 Minn. 
224. 

Mont.—Mieyr v. Federal Surety Co. 
of Davenport, 34 P.2d 982, 97 Mont. 
503. 

N.J.—In re Fisher’s Will, 181 A. 875, 
119 N.J. 217. 

Wyo.—Union Securities Co. v. Adams, 
236 P. 513, 33 Wyo. 46. 

“As has been said, comity implies 
reciprocity. Whether the action 
which is based on comity be that of 
the Judicial, or the administrative or 
the legislative agency, that action is 
taken either as an actual reciproca¬ 
tion for similar action previously 
taken by the other state or in the 
expectation that the other state will 
similarly reciprocate. ’Comity means 
that we will do, by courtesy, what 
they would do under like circum¬ 
stances, with a citizen of our state.' 
Rutledge v. Krauss, 63 A. 988, 990, 
73 N.J.Law 397 at page 401.”—In re 
Fischer’s Will. 181 A. 875, 878, 119 N. 
J. 217. 

Discussioa of mla | 

"We have reviewed most of the 
authorities which we have been able 
to find upon the subject at hand, and 
from this review it clearly appears 
that the principle of comity is 
throughout the civilized world based 
upon mutuality and reciprocity, and 
where it appears that no such re¬ 
ciprocity is extended, none is gen¬ 
erally granted in return. It may be 
that in actions of tort which are 
transitory, which Involve only the 
original parties to the transaction, 
and which are based upon a wrong 
that perhaps ought not to be con¬ 
doned, the rule should be otherwise. 
See Wabash R. Co. v. Hassett, 88 N. 
E. 706, 170 Ind. 870. But in the 
case at bar injury would be Inflicted 
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upon the innocent purchaser, a citi¬ 
zen of the state of Wyoming, if the 
lien of the mortgage in question were 
upheld. Such lien, as hereinbefore 
shown, can be .sustained only upon 
the principle of comity. It cannot be 
done upon any other principle of law. 
We are loath to restrict that princi¬ 
ple. We believe that it should be 
applied wherever it is rea.»<onably 
possible to do so, and we took oc¬ 
casion recently, in the c'ase of Con¬ 
tinental Oil Co. v. American Co-oper¬ 
ative Ass’n, 228 P. 503. 31 Wyo. 4.33, 
to apply it to a c.-ise in which it bad 
not previously been applied in Ibi.s 
state. Living in a Union of 48 
slates, obedient to the same flag, 
speaking the same language, having 
largely the same euslinns, and fol¬ 
lowing the same pursuits, it should 
be the policy of ever> state to ex¬ 
tend rather than to limit the doctrine 
of comity. But we must necessar¬ 
ily pause, and hesitate to apply it in 
a case like that at bar where we can 
find no possible justification for it, 
and where the decision, necessarily 
resulting in an Injury to a citizen of 
this state, would find no bdsis in any 
sound principle of law. Let us bring 
the case nearer home. Suppose one 
of our neighboring sister states 
should refuse to reciprocate in treat¬ 
ing as valid Wyoming mortgages 
duly filed of record in accordance 
with our laws, as against innu<'ent 
purchasers In that state. We have 
no doubt that such holding w'ould 
have a tendency to increase unlaw¬ 
ful removals of mortgaged automo¬ 
biles and other personal property 
from this state to that. If we should 
still continue to apply the principle 
of comity without reciprocity, we 
should not alone injure citizens of 
this state, whose protection is our 
first duty, but we should also, in¬ 
directly, encourage such unlawful re¬ 
movals and dishonest conduct. That, 
BO far as In us lies, we shall not do.” 
Union Securities Co. v. Adams, 236 
P. 618, 517, 33 Wyo. 46. 

66 . Pa.—Fisher v. Hyde, 8 Yeates 
266. 

67* Iowa.—Philips v. Fidelity St 
Casualty Co., 42 N.W. 609, 77 Iowa 
648. 

Mo.—State v. State Board of Health. 
61 B.W.2d $26. 
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ample, statutes permitting actions for wrongful 
death occasioned in another state to be enforced in 
the domestic courts only where such other state al¬ 
lows the domestic statutes to be enforced in its 
courts.® 8 


Aside from statutory adaptations of the doctrine 
of reciprocity, however, there are cases which ex¬ 
pressly deny its existence, refusing to deny effect 
to foreign law or rights based thereon merely be¬ 
cause similar rights under the local law would not 
be given effect in the foreign state.®® 


R.I.—state V. Rosner, 144 A. 772, 50 
R.I. 33. 

68. Ohio.—See Wabash R. Co. v. 
P'ox. 69 N.E. 8«8. 64 Ohio St. 133, 
83 Am.S.R. 739. 

69. U.S.—Direction der Dj.sconto- 
Gesellsehuft v. U. S. Steel Corpo¬ 
ration, D.C.N.Y., 300 F, 741, af¬ 
firmed 45 S.Ct. 207, 267 U.S. 22, 69 
L.Ed. 495. 

Ind.—Waba.sh R. Co. v. Hassett, 83 
N.E. 705. 170 Ind. 370. 

N.Y.—John.'^ton v. Compujynii* Gen- 
erale Transatlantique, 3 52 N.E. 121, 
242 N.Y. 381. 46 A.L.R. 435—In re 
James. 22.3 N.YS. 174, 221 App. 
Div. 321—Cowans v. Tieonderojfa 
Pulp & Paper Co.. 219 N.Y.S. 284. 
219 vVpP-Div. 120—TTnion Guardian 
Trust Co. V. Rro.'idway National 
liank, 245 N.Y.S. 2. 338 Misc, 16. 
Tenn.—Martin v. Stovall. 52 S W. 

296. 103 Tenn. 1, 48 L R.A. 130. 
Wis.—Shi-ehan v. Lewi.s, 260 N W. 
633. 218 Wis. 588. 

Zntemal poUejr, not lex tallonia, srov- 
emu 

“It la contended upon the part of 
petitioners in this case, howev'er. that 
ina.srnuch as the question, independ¬ 
ent of the federai <'on.*ititution, of 
what faith shall be Riven to the ju- 
. dicial proceedings of anotlier state, 
is one of comity, and that inasmuch 
as, under the laws of Mississippi, no 
faith and credit is given in that 
to the probate of a will in a foreign 
state, therefore this court should, 
under the same rule, give no faith 
or credit to its judicial proceedings. 
This suggestion we do not think 
should weigh in the construction of 
our own state statutes, as we think 
that the statutes of each state should 
he considered with reference to Its 
own Internal polity, rather than a 
lex talionis to the statute of other 
states. Mahorner v. Hooc, 17 Miss. 
247.”—Martin v. Stovall, 52 S.W. 296, 
299. 103 Tenn. 1. 

As modem tendency 

In a case where many of the au¬ 
thorities were considered, the court 
said: “WV believe that the most that 
can be deduced from the cases is 
that courts, in refusing to accord 
recognition to rights based upon the 
law of, or transactions occurring in, 
another state or country, have some¬ 
times, and in a few situations, been 
influenced by the fact that the courts 
of that state or country would not 
recognize similar rights arising at 
the forum. On the other hand, there 
are several cases in which courts 


have expressly refused to make rec¬ 
iprocity a teat for the enforcement 
of rights acquired outside of the 
jurisdiction of the forum, and have 
enforced them in spite of a lack of 
reciprocity. . . . These, the more 

recent cases on the question, would 
seem to indicate a modern tendency 
to restrict the doctrine. In this state 
of the authorities, we feel that we 
would not he warranted In extending 
the doctrine of reciprocity to the 
situation involved in the case at bar, 
unless there exist persuasive practi¬ 
cal reasons for so doing.”—Hart v. 
Oliver Farm Equipment Sales Co., 
21 P.2d 96, 101, 37 N.M. 267, 87 A. 
L.R. 962. 

As between states of TTnion 

“It is argued that jurisdiction of a 
cause of action arising under the 
statute of one state is sustained by 
the courts of another only upon the 
ground irf comity,or reciprocity, and, 
since the courts of Illinois cannot 
entertain a similar cause of action 
arising under the statute of this 
state, the requisite reciprocity i.s 
wanting and jurisdiction of our 
courts over this action must fail. 
The cases c-ited which seemingly 
support this doctrine are: Balti¬ 
more, etc., R. Co. V. Chambers, 76 N. 
E. 91. 73 Ohio St. 16; Wabash H. Co. 
v. Fox, 59 N.E. 888. 64 Ohio St. 133, 
83 Am.S.R. 739. These Ohio deci¬ 
sions were based upon a statute per¬ 
mitting actions for wrongful death 
occasioned in another state to be en¬ 
forced In that state only where such 
other state allowed the statutes of 
Ohio of a like character to he en¬ 
forced in its courts. The reciprocity 
policy of Ohio was thus embodied in 
a positive statute. The English rule 
is to the same elTect. 22 Am. & Eng. 
Ency. of Daw, 1379. The doctrine 
of reciprocity is a fair and reason¬ 
able principle to govern the copduct 
of independent nations in aHording 
relief to aliens through their courts. 
The people of the United States com¬ 
prise one nation, handed together, 
among other reasons, to ‘establish 
justice’ and ‘to promote the general 
welfare.* Each state may undoubted¬ 
ly limit the jurisdiction of its courts 
and formulate its local policy; but, 
in the absence of a state policy de¬ 
clared and restricted by statute, the 
rule contended for is too narrow and 
illiberal to meet our approval. The 
statutes of a state have no extrater¬ 
ritorial force, but they are efCective 
within the state enacting them, and, 
if they create a valid right of action 
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there, such liability may be recog¬ 
nized and enforced elsewhere upon 
proper complaint and proof. JCivll 
rights, whether founded upon stat¬ 
utes or the common law, are not lo¬ 
cal, and actions to recover damages 
for the violation of such rights are 
transitory, and not confined to the 
state where the cause of action ac¬ 
crued. The circuit courts of this 
state are courts of general Jurisdic¬ 
tion. and unquestionably have juris¬ 
diction over the subject-matter of 
transitory actions. The jurisdiction 
or power of the court to afford a 
remedy for a legal liability is not 
dependent upon the question whether 
the right to he enforced is of statu¬ 
tory or of common-law origin. If a 
liability has been incurred, and a 
right of action therefor has accrued, 
such action may ordinarily be pros¬ 
ecuted In any court which has juris¬ 
diction of such matters and can ob¬ 
tain jurisdiction over the parties. If 
the Legislature, as it might have 
done, has spoken against the enforce¬ 
ment of foreign causes of action like 
this, the courts would readily obey 
its mandate. The policy of Illinois 
in this respect is embodied in a pro¬ 
hibitory statute. Conditions may 
exist within that stale, which do not 
obtain here making such policy ex¬ 
pedient. The right of action herein 
asserted is founded wholly upon the 
statute of Illinois, and in nowise up¬ 
on that of this state relating to the 
same subject. Our statute is Im¬ 
portant only as It manifests the gen¬ 
eral policy of this state toward such 
i legislation; and the circumstance 
that the courts of Illinois are not 
permitted to entertain a suit, based 
upon a foreign statute to recover 
damages for death by wrongful act, 
cannot affect the jurisdiction of our 
courts, or control the policy of this 
state, and of itself will not impel 
our courts to adopt retaliatory proce¬ 
dure. The failure and injustice of 
the common law to afford redress for 
a negligent injury resulting in death 
is recognized by the enactment of 
our statute creating a right of action 
for the benefit of the widow and 
next of kin. The policy of Indiana, 
so far as outlined or expressed by 
the Legislature, is favorable to rem¬ 
edial legislation of this character. 
If a legal liability exists, a Justice- 
loving people should be inclined to 
afford a remedy within their power, 
and we find nothing, either upon the 
ground of adverse interests or pub¬ 
lic policy, to preclude the courts of 



!« CONFLICT 

The question of reciprocity has been frequently 
argued in connection with the enforcement of for¬ 
eign money judgments, some cases holding, usually 
on the basis of Hilton v. Guyot, N. Y., 16 S.Ct. 139, 
159 U.S. 113, 40 L.Ed. 95, which first introduced 
this doctrine in this country, that a foreign judg¬ 
ment will be enforced or given effect only to the 
extent that the foreign country would enforce or 
give effect to the judgment of the state. The weight 
of authority in this country is said not to adhere to 
this view, but permits enforcement of, or gives ef¬ 
fect to, foreign judgments notwithstanding the ab¬ 
sence of reciprocity. As judgments of sister states 
are usually recognized under the full faith and credit 
clause of the constitution, reciprocity as a doctrine 
does not ordinarily become a factor for discussion.^® 
The C.J.S. title Judgments §§ 904-906, also 34 C.J. p 
1163 note 89-p 1170 note 86 should be consulted for 
a complete discussion of the conclusiveness and 
effect of the judgments of foreign countries. 

It is of interest to note that the American Law In¬ 
stitute in its Restatement of the Law of Conflict of 
Laws at § 6 has repudiated the doctrine of reci¬ 
procity in the following language: “The rules of 
Conflict of Laws of a state are not affected by the 
attitude of another state toward rights or other in¬ 
terests created in the former.” 

Regardless of the state of the authorities, it would 
seem that, conceding the doctrine of reciprocity to 
be apidicable, a single judicial decision will not be 
regarded as showing the established law of a for- 


OF LAWS 15 C.J.S. 

eign jurisdiction with reference to which the court 
will govern its action.^l 

§ 6. Extraterritoriality 

a. Definition and scope 

b. Extraterritorial domicile 

a. Definition and Scope 

Under a treaty of esitraterritoriality the law of one 
nation may govern the citizena of such nation while 
within the territory of another. 

Extraterritoriality has been defined as a term used 
to describe the act by which a state extends its 
jurisdiction beyond its own boundaries into the ter¬ 
ritory of another state, and exercises the same over 
its nationals who, for the time being, may be so¬ 
journing in the territory of the other state.'^2 Jt 
is usually based on treaty, such treaties being known 
as treaties of extraterritoriality, but the rights and 
privileges arising therefrom are frequently ampli¬ 
fied by usage and sufferance.'^^ Extraterritoriality 
has been put in ojicration mainly by the western 
states in oriental countries, the intrinsic difference 
between Occidental and Oriental civilization having 
impelled certain of the Western nations, engaged in 
extensive trade relations with Eastern countries, to 
secure by treaty the right for their subjects, resident 
in such countries, to be governed by their own laws 
as between themselves. The effect of such treaties 
has been to confer on the Western countries as full 
and complete jurisdiction of their citizens abroad 
as if they were in territory belonging to them, al¬ 
though nominal sovereignty over the territory occu- 


this state from entertaining juris¬ 
diction of this action. In reaching 
this conclusion we approve the mod¬ 
ern and generally accepted doctrine 
that to justify our courts in refus¬ 
ing to enforce a right of action ac¬ 
cruing under the laws of another 
state as against the policy of this 
state the prosecution of such action 
must appear to be against good mor¬ 
als or natural justice, or prejudicial 
to the general interests of the citi¬ 
zens of this stale."—Wabash R. Co. 
V. Hassett, 83 N.K 706. 709, 170 Ind. 
370. 

TO. N.T.—Cowans v. Ticonderoga 
Pulp & Paper Co., 219 N.Y.S. 284, 
219 App.DIv. 120, affirmed, 169 N. 
E. 669, 246 N.Y. 603. 

71. “The general disposition of all 
friendly governments is to give effect 
to such contracts when not opposed 
by some great considerations of pub¬ 
lic policy, OP manifestly injurious to 
their own citizens. A fortiori is this 
true of the several States of the 
American Union, who, though for¬ 
eign to some purposes, are united 
for many others. It is contended, 


that this is founded solely on comity, 
and this ought not to be extended to 
Maine, because it appears from a 
case in the books of reports of that 
State, that in a similar case they de¬ 
cided against the operation in that 
State of a similar assignment made 
in this, when opposed by an attaoh- 
ing creditor of that State. Wi* think 
it may be admitted as a general 
proposition, that .such operation is 
given to acts done in other 'jurisdic¬ 
tions, as they give to like acts done 
in ours, upon consideration of com¬ 
ity; but it IS a general comity and 
reciprocity of rights and advantages. 
And we think it would be c.irrying 
this principle too far, to take a sin¬ 
gle case, decided several years ago, 
a case, the authority of which, in 
point of law, has been repeatedly 
doubted in this State, and consider 
it as conclusive evidence of the ex¬ 
isting law of that Slate, and thus 
make It the basis of a decision, which 
would not he adopted, if the same 
act had been done in another State. 
Courts of law are competent to take 
notice of general considerations of 
comity; but it is not, we think, with¬ 
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in their province, to attempt to en¬ 
force a precise system of relali:ition, 
by adopting the same precise rules 
against their citi/.ens, which their 
courts adopt against ours. We are 
rather to presume, if they have made 
a judicial decision, in a particular 
case, which is not in our judgment 
conformable to the rules of law. 
which are usually admitted among 
civilized nations ex comitate, that it 
has been owing to mistake or acci¬ 
dent, and is not to be taken us evi¬ 
dence of a general course of judicial 
action which we are bound imme¬ 
diately to follow.”—Means v. Ilap- 
good, 19 I’ick., Mass., 105, 106. 

78. U.S.—Matter of Allen. United 

Slates Court for China, 1907, 1 Am. 

J.Inl.U. 1029, 1032. 

Extraterritorial jurisdiction of: 

Civil actions generally sec the C. 
J.S. title Courts 5 91. aLso 16 C.J. P 
817 note 60-p 822 note 61. 

Crimes see the C.J.S. title Criminal 
Law §6 133-137, also 16 C.J. p ICO 
note 83-p 169 note 8. 

73. U.S.—Matter of Allen, supra. 
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pied by such citizens remains unchanged,and to 
make inapplicable the rule stated in § 3 a supra to 
the eflfcct that a law can have no cflfect of its own 
weight beyond the limits of the sovereignty from 
which its authority is derived. 


The almost self-evident proposition should per¬ 
haps also be noted in this connection that a sov¬ 
ereignty has power to make laws regulating the con¬ 
duct of its subjects while beyond the limits of its ter¬ 
ritorial jurisdiction, and while such laws cannot be 
enforced while the subject remains abroad they may 


74. TJ.S.—Dalnene v. Hale, D.C., 91 

U.S. 13, 23 L.Ed. 190—Matter of 

Allen, United States Court for 

China, 1907, 1 Am.J.Int.L. 1029. 

1032—IT. S. V. Biddle, United 

States Court for China. 1907, 1 Am. 

J.lnt.!-. 793. 

iMW govmlJLg JanarioanB la China 

(1) The body of laws which con- 
g'ress has extended to Americans In 
China consists of those statutes of 
the United States suitable to carry 
the treaties into effect, the common 
law including the law of equity and 
admiralty and certain regulations of 
the American minister to China pro¬ 
mulgated to supply the deficiencies 
In these laws. U. S. Rev. St. S 4086. 
TT.S.C.A. tit 22 § 14 5. See Matter of 
Allen, United Stales Court for China. 
1907, 1 Am.J.Int.U. 1029. 

(1*) The common law as adminis¬ 
tered by the United States Court for 
China has been dis<-iissod and de¬ 
fined by Mr. Justice Wilfley, in U. S. 
V. Biddle. United Slates Court for 
China. 1907. 1 Am.J.Int.L 793, 795. 
as follows: "In America the United 
States courts, when called upon to 
Interpret and apply the common law, 
are not confronted with the difficulty 
which now confronts this Court, be- 
<'ause tlHTe a T'^nited States Court 
has only to administer the common 
law of the State or States in which 
the matter pending before the court 
originated. The common law of each 
State IS usually well defined. Here 
we have the situation of a United 
States Court sitting outside the ter¬ 
ritorial limits of the States and out¬ 
side the territorial limits of the Na¬ 
tion itself, which i.s called ur>on to 
interpret and apply the common law. 
It is readily seen that this gives nise 
to difficulties which do not exist in 
the ITnited States courts sitting in 
America. The difficulty was recog¬ 
nized by the Honorable Caleb Cush¬ 
ing, who as commissioner negotiated 
the Treaty of July 3rd. 1844, and 
who subsequently, as Attorney-Gen¬ 
eral of the United States, delivered 
an opinion upon the meaning of the 
term ‘common law’ as used in the 
Act of Congress of August 11th, 1844, 
which was pas.sed pursuant to said 
Treaty. The term ‘common law' is 
used in the statute of August 11th, 
1348, in the same sense in which it 
is used in the statute of June 30th. 
1906. In the above-mentioned opin¬ 
ion Mr. Cushing discusses the .sub¬ 
ject as follows: The common law: 
In this respect, the statute furnish¬ 


es a code of laws for the great mass 
of civil or municipal duties, rights, 
and relations of man, such as, with¬ 
in the United States, are of the re¬ 
sort of the courts of several States. 
Some general code in these respects 
became necessary, because the law 
of the United States,—that is, the 
federal legislation.—does not Include 
those matters, and, of itself, would 
be of no avail towards determining 
any of the questions of property, 
succession and contract, which con¬ 
stitute the staple matter of ordinary 
life. For such of the States as were 
founded in whoh^ or chief part by 
colonists from Great Britain and Ire¬ 
land, or their descendants, the law 
of England, as it existed in each of 
those States at the lime of tVieir 
separation from Great Britain, with 
such modifications as that law had 
undergone by the operation of colo¬ 
nial adjudication, legislation, or us¬ 
age, became the common law of such 
Independent State. Meantime, in ad¬ 
dition to many changes,, differing 
among themselves, which the com¬ 
mon law underwent in each of the 
colonies before it became a State, 
that common law has been yet more 
largel,v changed by the legislation 
and judicial constitution of each of 
the States. Hence, it was not enough 
to enact that the common law should 
intervene to supply, in China, defi¬ 
ciencies in the law of the United 
States. For the question would be 
sure to arise: What common law? 
The common law of England at the 
time when the British colonie.s were 
transmuted into independent repub¬ 
lican Slates? Or the common law 
of Massa<-busetts? Or that of New 
York, or Pennsylvania, or Virginia 
For all these are distinct, and in 
many important re.«^pects diverse, 
‘common law.’ (Opinions of Attoi^ 
neys-General of the United States, 
vol. 7, pages 503-4.) The foregoing 
brilliant discussion of the subject by 
Mr. Cushing at once indicates the 
I difllculties of, and the necessity for, 
a definite and comprehensive inter¬ 
pretation of the term ns used in the 
law. For the reasons pointed out in 
the foregoing discussions, it is well- 
nigh impossible to include in a sin¬ 
gle statement a definition of the com¬ 
mon law which will be comprehen¬ 
sive enough to cover the entire field. 
It is believed, however, that the au¬ 
thorities warrant the following hold¬ 
ing: The term ‘common law’ as used 
in the statute is interpreted to mean 
those principles of the common law 
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of England and those statutes pass¬ 
ed in aid thereof, including the law 
administered in the equity, admiralty 
and ecclesiastical tribunals, which 
were adapted to the sKuation and 
circumstances of the American colo¬ 
nies at the date of the transfer of 
sovereignty as modified, applied and 
developed generally by the decisions 
of the State courts and by the deci¬ 
sions of the United State.s courts, and 
incorporated generally into the stat- 
ute.s and constitutions of the States." 
An appeal was taken from this de¬ 
cision to the United States circuit 
court of appeals (Biddle v. U. S., 
China, 156 F. 759. 84 C.C.A. 415) in 
which the judgment of the United 
States court for China was reversed, 
but on the ground that the informa¬ 
tion charging false pretenses on 
which defendant had been tried was 
insufficient, the court holding that 
It was not neces.sary to deti'rmine 
whether the crime of false pi>etenses 
existed at common law as held by 
the lower court for the reason that 
such offense was a crime under the 
laws of the United States. 

China and Bnropean nations 

"ITrider treaty China has accorded 
the rights and privileges of exter¬ 
ritoriality to the chief European 
States. In Shanghai there is a Brit¬ 
ish Supreme Court. In other parts 
of China there are the usual Con¬ 
sular Courts It is not necessary 
to give any details of the privileges. 
The British communities are now 
regulated by the China and Corea 
Order in Council of 1904. Similar 
regulations exist for other Euro¬ 
pean countries, including Germany: 
and il may be .stated shortly that the 
eltecl of the.se is that not only are 
the respi'clive European communities 
governed by their own national laws 
among theTnselve.s, but that the 
Chinese authorities are precluded 
from exercising any authority in any 
disputes between the subjects or 
citizens of tbe European States re¬ 
spectively, and other foreigners.’’— 
The Eumaeus, 1 Brit. & Col. Prize 
Cas. 605, 614. 

Turkey 

The jurisdiction of consular ofll- 
cers in Turkey over the rights of 
American citizens was considered in 
Dainese v. Hale, D.C., 91 U.S. 13, 23 
L.Ed. 190, where the various treaties 
between the United States and Tur¬ 
key up to that time (1875) were ex¬ 
amined, and it was held that by the 
act of June 22, 1860 , 12 U.S.St. at L. 
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be enforced on his return to its jurisdiction.^® It is 
also unquestioned that a sovereignity has the rigfht, 
subject to certain restrictions, to protect itself from 
and to punish as crimes certain acts which are pe¬ 
culiarly injurious to its rights or interests or those 
of its citizens wherever committed, at least if com¬ 
mitted by a citizen or subject of such sovereignty.^* 
So, while it has been said that “no proposition of 
law can be more incontestable or more universally 
admitted than that, according to the general law of 
nations, a foreigner, although criminally responsible 
to the law of a nation not his own for acts done by 
him while within the limits of its territory, cannot 
be made responsible to its law for acts done beyond 
such limits,” it has been suggested that a sovereign¬ 
ty may by express enactment extend the operations 
of its criminal laws so as to render foreigners sub¬ 
ject thereto with regard to offenses committed be¬ 
yond the limits of its territory, and it would be the 


duty of its courts to enforce such enactments, leav¬ 
ing it to the state to settle the questions of interna¬ 
tional law resulting with the government of other 

nations.77 

The subject, of extraterritoriality as herein de¬ 
scribed is basically a phase of international law 
and as such is treated at length in this work in the 
title International Law. The title Ambassadors and 
Consuls § 18 should be consulted for a discussion 
of the jurisdiction of consular courts in such cases. 

b. Extraterritorial Domicile 

The United State* court* hold that an extraterritorial 
domicile may be acquired under a treaty of extraterri¬ 
toriality. 

Under a treaty of extraterritoriality the Unit¬ 
ed States courts hold that an extraterritorial domi¬ 
cile may be acquired,"^* but the English ct)urls have 


p 72 c 179, passed In order to carry 
into effect a new treaty made with 
China, in 18S8, and other treaties 
made w'ith Japan. Siam. Persia, and 
other countries, the regulations as 
to the exercise of judicial powers by 
ministers and consuls of the United 
States as conferred on the ministers 
and consuls in China were extended 
to the ministers and consuls of the 
United States in Turkey so far as 
the civil jurisdiction was concerned, 
wherein the exercise of such juris¬ 
diction was permitted by the laws 
of Turkey or its usages in its inter¬ 
course with the Franks or other for¬ 
eign Christian nations. 

75u Ill.-—Roth V. Roth, 104 Ill. 36. 44 
Am.R. «1. I 

Xa speaUng of th* effect of the 
laws of the kingdom of Wurtemberg, 
on an Illinois marriage, the court 
said: "While this marriage was 

clearly valid here for all purposes 
whatsoever, it does not follow that 
upon the return of the parties to the 
country of their nativity, and of 
which they were still subjects, it 
would or ought to be held equally 
valid there, for it is clearly settled 
by the decided weight of private in¬ 
ternational law. so called, that every 
State has the power to enact laws 
which will personally bind its citi¬ 
zens or subjects when sojourning in 
a foreign Jurisdiction, provided such 
laws in terms profc.sH to so bind 
them when thus circumstanced. It 
is true, such laws have no extra-ter¬ 
ritorial effect so as to authorize their 
enforcement in a foreign country, 
and may, therefore, so far as their 
execution is concerned, be said to 
remain dormant till the return of 
those violating them, when they will 
be enforced In the same manner, and 
to the same extent, as if their in¬ 
fraction had occurred within the 


Slate enacting them.”—Roth v. Roth., 
supra. 

?«. IT.S.—U. S. V. Craig, C.C.Mlch.. 

28 F. 795. 801. 

Mich.—People v. Tyler, 7 Mich. 161. 

74 Am.D. 703. 

“Especially may the power to pun¬ 
ish American citizens for acts done 
abroad be exercised where the penal 
act or oflense is intended to take ef¬ 
fect and operate within the limits 
of the United States, and W'ould be 
cognizable by the federrtJ courts if 
committed here.”—U. S. v. Craig, su¬ 
pra. 

Ezcaptlonal cases considered 

“Unless calculated to injure the 
sovereignty or its citizen.^, no gov¬ 
ernment can have any legitimate 
right to punish offenses committed 
within or without its limits. Most 
crimes are brought within this prin¬ 
ciple, and become injurious, only by 
reason of being committed within 
such limits. In general they have 
this effect only when so committed. 
But when committed within the ter¬ 
ritory they must always have this 
effect, to a greater or less extent, 
as they tend to endanger the peace 
and good order of the community, or 
the property, interests or lives of the 
citizens, to obstruct the laws, or to 
bring them into contempt If not en¬ 
forced. Hence, also, it becomes the 
duty of every government to repress 
crimes within its own dominions. 
But though crimes In general thus 
become injurious to the sovereignty 
only when committed within its ter¬ 
ritories, there are exceptional cases 
standing upon peculiar grounds, as 
already intimated. Thus, without at¬ 
tempting to enumerate all, the citi¬ 
zen may commit treason by acts or 
combinations abroad; the commerce 
of a nation may be iiijured, or Its 
^ pacific relations with other govern¬ 

870 


ments endangered, by the criminal 
conduct of the crews or passengers 
of Its ships in foreign ports. In such 
cases the offender may be punished 
by the government of which he is a 
citizen: with this qualification, that 
he be afterwards found within the 
territory or Jurisdiction of the latter, 
or be brought there without a viola¬ 
tion of the rights of the sovereignty 
within which the act was committed, 
for he can not be arrested there 
without the consent of the latter. 
But these cases being exceptions to 
the general rule of the locality of 
crimes, are never understood to be 
included in the general provisions of 
criminal statutes, but require to be 
specifically mentioned and defined. 
The general provisions of criminal 
statutes should always be construed 
with reference to the general rule, 
and not as intended to operate with¬ 
in the acknowledged territory of an¬ 
other sovereign; but to give them 
this effect, the intent that they 
should BO operate, should be ap¬ 
parent upon the face of the statutes, 
either from the peculiar nature of 
the offense as there described, or 
from the express language, or the 
natural, if not necessary, inference 
from the language used. Because 
there must. In all ordinary cases, be 
a strong presumption against the in¬ 
tent to give the act an extra terri¬ 
torial effect, or to punish offenses 
committed in a foreign jurisdiction.” 
—People V. Tyler, 7 Mich. 161, 221, 
74 Am.D. 703. 

77. Eng.—Reg. v. Keyn, .2 Ex.D. 63, 
6 E.R.C. 046. 

78- U.S.—-Matter of Allen. United 
States Court for China, 1907, 1 Am. 
J.Int.L. 1029. 

Me.—Mather v. Cunningham, 74 A. 
809, 105 Me. 826. 29 L..R.A..N.&, 
761, 18 Ann-Cas. 692. 
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refused to recognize any domicile in a community power.*^® To illustrate, in the United States court 
not possessing the supreme or sovereign territorial for China it has been held that an American citizen 


Discnssion of role 

As to the acquisition of a Chinese 
domicile by an American the court 
said: “It is forcibly ur^ed that the 
term domicil necessarily implies sub¬ 
jection and obedience to the local 
laws, and that this cannot be said to 
be true of a residence in Shangrhai. 
The first part of the proposition is 
admitted, but the conclusion is not 
conceded. No grood reason appears in 
support of It. What is meant by lo¬ 
cal laws? Undoubtedly that code of 
laws which governs the alTairs of a 
certain prescribed Jurisdiction. The 
laws of Maine are limited in author¬ 
ity to the territory of Maine. They 
have no force beyond the State line. 
They are strictly local. The same is 
true of the Jurisdictional liiiiitations 
of every foreign state. That is. the 
local lavrs are considered to be lim¬ 
ited to the territory over which their 
Jurisdiction extend.s. The ownership 
of the soil, therefore, controls the 
establishment of all local law.s With¬ 
out consent of the owner, no extra¬ 
territorial law can be enacted within 
an Independent jurisdiction, or ex¬ 
tended to it. China is independent. 
It never released Its ownership to the 
soil of Shanghai. Its .sovereignty 
over its territory was retained. In 
In re Tootal, L’3 Ch.P. 532, it is said: 
'The sovereignly over the soil of 
Shanghai remains vested in the Em¬ 
peror of Chinn with this exception, 
that he has by tr«‘aty bound himself 
to permit British subjects to reside 
at the place for the purpo.^e.s of com¬ 
merce only without interference on 
his part, and to permit the British 
Crown to exercise jurisdiction there 
over its own subjects but over no 
other persons.’ This description ap¬ 
plies equall.v to the American treaty. 
Therefore whatever laws may have 
been extended by Congress to the 
Province of Shanghai are operative, 
not upon American soil, but upon 
the territory of the Chinese Empire. 
How do the.se laws reaeh there" By 
treaty, permission of the Emperor. 
Now it will prol»ably be ndniilted, 
that, had the Emperor extended by 
edict to this territory the identical 
enactments now governing Ameri¬ 
cans residing there, a Chinese domi¬ 
cil could be acquired under the laws 
thus promulgated. It Is true that, 
instead of an edict declaring the law. 
the Emperor by consent permitted 
Congress to extend Its statutes to 
the government of Americans in this 
treaty port. In other words, *lf the 
Identical laws which now govern 
Americans upon this territory had 
been promulgated by edict, instead of 
permitted by treaty, the estate of 
the decedent would, without question, 
have been conceded a domicil In 
Shanghai. Now then as a practical 


question what logical reason can be 
given for declaring the existence of 
domicil in the one case and not in the 
other? The decedent would have 
lived under precisely the same laws 
and upon the same foreign soil. Al¬ 
though the Emperor had suspended 
some of the Chinese laws and per¬ 
mitted the extension of American law 
to the territory, yet the source of the 
law was the Emperor who had never 
released his sovereignty over the soil. 
Upon this point we quote from an 
able article In The Law Quarterly 
Review. Vol. XXIV, page 444. by 
Prof. FTuberich of Stanford Uni¬ 
versity. In his analysis of Mr. Jus¬ 
tice Chi tty’s opinion in In re Tootal, 
23 Ch.P. 632, he says: ‘It la quite 
immaterial that the Chinese law pro¬ 
vides that persons of Briti.sh nation¬ 
ality shall be governed by the rules 
of law prevailing in England, or by 
such laws as may be enacted and 
made applicable to them by the Eng¬ 
lish authorities. The English law is 
operative in Shanghai as to certain 
persons and certain transactions only 
because it l.s permitted and adopted 
by the territorial sovereign.’ The 
effect, also, of declaring domicil upon 
Chinese soil would be precisely the 
same, whether the law governing the 
locus was Chlne.se or American. Tn 
either case, it would be the law that 
covered that particular locality with 
respect to Americans, and, us to 
them, would become the local law.’’ 
—Mather v. Cunningham, supra. 
Immlsclblllty 

"In this enlightened age the doc¬ 
trine of immlsclblllty cannot be ac¬ 
corded such weight as to establish 
a legal presumption against all other 
evidence tending to prove animus. 
In American jurisprudence, at least, 
it should be allowed to slumber with 
Quaker persecution, Salem witchcraft 
and other kindred dogmas. Since 
the dictum of immi.scibilily was first 
declared, the world has experienced 
a revolution touching the national, 
commercial and trade relations be¬ 
tween the nations of the East and 
those of the West. Our conclusion, 
therefore, upon the first proposition 
is that no sound reason can be ad¬ 
duced against the practical applica¬ 
tion of the American law of domicil 
to Americans residing in China, when 
the animus el factum are found to 
concur.’’—Mather v. Cunningham, su¬ 
pra. 

79. Eng.— Abd-ul-Messih v. Parra. 

13 App.Cas. 431, 6 E.R.C. 772—In 

re Tootal, 23 Ch.O. 532, 538. 

"There is no authority that I am 
aware of in English law that an in¬ 
dividual can become domiciled as a 
member of a community which is not 
the community possessing the su- 
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preme or sovereign territorial pow¬ 
er. There may be, and indeed are, 
numerous examples of particular 
sects or communities residing with¬ 
in a territory governed by particular 
laws applicable to them specially. 
British India affords a familiar il¬ 
lustration of this proposition. But 
the special laws applicable to sects 
or communities are not laws of their 
own enactment, they are merely parts 
of the law of the governing com¬ 
munity or supreme power.’’—In re 
Tootal, supra, per Mr. Justice Chi tty. 

Criticism of Bnglisli view 

(1) "It requires a greater stretch 
of the imagination and the adoption 
of a greater fiction of law to hold 
that a per.son can be domiciled in a 
country where he does not reside 
and has no intention of residing at 
any future time than to hold that a 
citizen of a foreign Stale can acquire 
an extraterritorial domicil in a com¬ 
munity which is not the community 
pos.sesslng the sovereign territorial 
power.’’—Matter of Allen. United 
Slates Court for China, 1907, 1 Am. 
J.Int.L. 1029. 1039. 

(2) “The leading authority upon 
this issue Is the English case. In re 
Tootal. 23 Ch.D. 632, decided in 1883 
in an opinion by Mr. Justice Chitty. 
It Is, perhaps, fair to say that while 
the decision upon the point was pure 
dictum, it nevertheless, in legal ef¬ 
fect. denies the possibility of a domi¬ 
cil of choice by a British subject. 
The issue presented to the court In 
this ease involved the question of an 
Anglo-Chinese domicil. The real Is¬ 
sue as stated by Mr. Justice Chitty 
is: *On principle, then, <'an an An¬ 
glo-Chinese domicil be established.’ 
Following the analogy of the early 
English cases, establishing an Anglo- 
Indian domicil for English subjects, 
residing in India, as members of the 
old East India Company, it was urg¬ 
ed that an Anglo-Chinese domicil 
might be established for Tootal, an 
Ent^lish subject who had lived in 
China with the animus et factum re¬ 
quired to establish domicil; there¬ 
fore the direct issue of Chinese domi¬ 
cil was not involved, and the case Is 
not discussed by the learned Justice 
from that standpoint, as appears 
from the following quotation from 
his opinion: ‘In these circumstances 
it was admitted by the petitioners* 
counsel that they could not contend 
that the testator's domicil was Chi¬ 
nese. This admission was rightly 
made. The difl’erence between the 
religion, laws, manners and customs 
of the Chinese and of Englishmen 
is BO great as to raise every pre¬ 
sumption against such a domicil, and 
brings the case within the princi¬ 
ples laid down by Lord Stowell in 
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may acquire an extraterritorial domicile in China 
which will displace his domicile of birth, so that his 
civil status, with its attendant rights and liabilities, 
will be governed by the laws which, under the 
treaties with China, congress has extended to Amer¬ 
icans in China.*® The English courts, however, do 
not recognize an Anglo-Chinese domicile, and apply 
the law of the domicile of origin.*^ In like manner 
they have refused to recognize an Anglo-Egyptian 
domicile. *2 It should be noted in this connection 
that it has been suggested with great force that the 
term “extra-territorial domicile** is erroneous, it be¬ 
ing contended that it is inconsistent with the element 
of locality necessarily involved in the fundamental 
idea of domicile, and that it is by the particular 
locality in which the individual is resident that he 
becomes subject to the laws applicable thereto, 
which, for example, in the case of an American-Chi- 
nese domicile would be the law which by the sov¬ 
ereign Chinese government is applied to Americans 
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resident within its territory.** 

Commercial domicile. The English courts have 
applied their rule relating to personal domicile to 
questions of commercial domicile.*^ 

§ 7. Admmistration of Foreign Rules as to 
Conflict of Laws 

The doctrine of ‘‘renvoi’* which requires inclusion of 
the foreign Conflict of Laws rule Involved when the 
forum decides that foreign law is to be resorted to seems 
in general to be rejected by the greater number of the 
few‘decisions in which the question has been considered. 

After a decision has been arrived at that a for¬ 
eign law is to be resorted to as governing a partic¬ 
ular case, the further question may arise: Are the 
rules as to the conflict of laws contained in such for¬ 
eign law also to be resorted to? This is a question 
which, while it has been considered by the courts in 
but a few instances, has been the subject of fre¬ 
quent discussion by text-writers and essayists;** 
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his celebrated judgrment in the In¬ 
dian Chief. 3 C.Hol). 12, and by Dr. 
Lushin^ton in Maltass v. Maltass, 1 
Rob.Eccl. 67.’ From this paragraph 
it will be observed that the question 
of Chinese domicil was, by oxpres.s 
admission of counsel, eliminated 
from the case. The discussion after 
this admis.sion, was upon a question 
not in issue, and necessarily pure 
dictum, as it was not in any sense 
essential to the decision of the case. 
But the statement of Mr. Justice 
Chitty immediately following this 
admission, is the remark upon which 
he has established the legal impos¬ 
sibility of acquiring a Chinese domi¬ 
cil. and Js therefore founded upon 
dictum, and dictum alone. In the 
Indian Chief case, Lord Stowell was 
considering the question of the con¬ 
demnation of a ship and cargo. The 
ship was charged with the offense of 
trading with the public enemy. The 
case involved the question of enemy 
character as determined by residence 
and protection. The determination 
of these questions did not in any 
sense involve the capacity of either 
party to acquire a residence In a for¬ 
eign country. Yet upon these facts 
is based the opinion of Lord Stowell 
In which he speaks of the ’immisci- 
billty' of character in the paragraph 
already quoted as a reason why an 
Eastern domicil cannot be acquired 
by a British subject, and to which 
Mr. Justice Chitty alludes as a prec¬ 
edent for his conclusion. In Mal- 
tasB V. Maltass. decided by Dr. Lush- 
Ington, the question was as to the 
rule that should govern the descent 
of the personal property of John 
Maltass who died in Smyrna. One of 
the questions discussed was whether 
the testator had acquired a resi¬ 
dence in Smyrna, he having had a 


domicil of origin in Oreat Britain. 
While this question was alluded to 
it is apparent from a most cursory 
examination that the question of 
domicil was in no sense Involved in 
the ca.Me. With reference to the 
question of domicil the court sum¬ 
med up its conclusions as follows: '1 
wish to observe that I am desirous 
not to be supposed to have given an 
opinion upon any question not neces¬ 
sary to be derided in this case; my 
judgment therefore does not affect 
the question of domicil.' T give no 
opinion therefore, whether a British 
subject can or cannot acquire a Tur¬ 
kish domicil: but this I must .say— 
1 think every presumption is against 
the intention of Briti.sh Christian 
subject voluntarily becoming domi¬ 
ciled in the dominions of the Porte.’ 
Yet the last part of this paragraph 
is the passage cited as a precedent. 
It is obvious then that the extracts 
cited from these cases as precedents 
are, themselves, pure dicta. It as 
manifestly follows that Mr. Justice 
Chitty’s discussion upon the question 
of Chinese domicil, was not only dic¬ 
tum, itself, but founded upon dictum. 
The cases therefore upon which he 
relies for his conclusion by no means 
justify the statement that ’the dif¬ 
ference between the religion, laws 
and manners of the Chinese and of 
Englishmen is so great as to raise 
every presumption against such a 
domicil,’ and In re Tootal, 23 Ch.D. 
532, cannot be regarded as an au¬ 
thority for denying, as a presumption 
of law, the competency of acquiring 
a Chinese donvlcil.”—Mather v. Cun¬ 
ningham. 74 A. 809, 105 Me. 326, 342, 
29 L.R.A.,N.S., 761, 18 Ann.Cas. 692. 
80 . U.S.—Matter of Allen. United 

States Court for China, 1907, 1 Am. 

J.lnt.L. 1029. 


81 . Eng.—In re Tootal. 23 Ch.D. 5.32. 
88. Eng.—Abd-ul-Me.ssih v. Farra, 
IS App.Cas. 431, 5 E.R.C. 772. 

88. Me.—Mather v. Cunningham, 74 
A. 809, 105 Me. 326, 29 L.U.A..N.S.. 
761, 18 Ann.Cas. 692. 

8^ Eng.—The Derfflinger, 1 Brit. & 
Col.Prize Cas. 386. 

Commercial domicile defined 

(1) “A commercial domicile is such 
residence in a country for the pur¬ 
pose of trading there as makes a per¬ 
son’s trade or business contri!)Ute to 
or form part of the resource's of sui-h 
country, and renders it, therefore, 
rea.sonable that his ho.stile. friendly, 
or neutral characl»*r should be de¬ 
termined by reference to the char¬ 
acter of such country.”—Dicey Con¬ 
flict of Laws, 2d ed, 1908, 742, quoted 
The Derfflinger No. 3, 1 Bnt. & Col. 
Prize Cas. 643, C47. 

(2) ”Pltt Cobbett states that ‘a 
commercial domicile is a settled rc.s- 
idence in a particular country for the 
purpose of trade, by virtue of which 
a person, even though a subject of 
some other State, is deemed so far 
identified with the State in which he 
resides and trades as to share its 
national character, whether as bel¬ 
ligerent or neutral, in time of war’— 
Leading Cases on International Law 
(3rd ed.), vol. 11. pp. 23, 24.”—The 
Derfflinger No. 3, supra. 

86b See Beale Conflict of Laws S 
7.3—Goodrich Conflict of Laws, 2d 
ed, § 7—“Renvoi Does Not Involve 
A Logical Fallacy” by Thomas A. 
Cowan, 87 Pa.L.Rev. 34—“Renvoi 
Revisited” by Erwin N. Griswold, 
61 Harvard L.Rev. p 1166—10 Co¬ 
lumbia L.Rev. 190, 197 (article by 
Ernest O. Lorenzen)—24 L. Quart. 
Rev. 133 (article by Edwin H. Ab¬ 
bot, Jr.). 
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and the doctrine involved has been descriptively des- many cases result in returning the main controversy 
ignated by them as the “Renvoi,” from the French to be decided according to the law of the forum, 
“renvoyer” to send back, or the “Ruckverweisung,” While results apparently in accordance with the doc- 
or the “Weiterverweisung,” since an affirmative an- trine of adoption of foreign rules as to the conflict 
swer to the question postulated and the operation of of laws have been reached in certain cases, under 
the adoption of the foreign law in toto would in the particular facts involved,*® the authorities are 


86. auffllBli oases i 

(1) Where the facts stated by the] 
court were as follows: “Mary Eliza¬ 
beth Johnson, the testatrix, was born | 
out of wedlock in Malta in IKIO. Her 
father, Thomas Johnson, was a 13ril- 
ish subject and domiciled in England 
at the date of her birth. Her moth¬ 
er, Marianna Attard, was domiciled 
in Malta at her birth. They even¬ 
tually married in 1815. The te.«<tatrix 
left Malta about 1832 or 1833. She 
made a will, which does not dispose 
of the whole of her property. She 
was at the date of her will and 
thenceforth down to her death on 
December 25, 1894, domiciled in Ba¬ 
den. She was not, however, natural¬ 
ized in Baden; and. ‘according to the 
law of Baden, the legal succession to 
the property of the deceased of which 
she has not disposed by will is gov¬ 
erned solely by the law of the coun¬ 
try of which the testatrix was a sub¬ 
ject at the time of her death.’ This 
is the finding of fact in the master's 
certittcale; and, there being no sum¬ 
mons to vary, is binding on all par¬ 
ties. On these facta the master has 
submitted certain questions to the 
Court, which really resolve them¬ 
selves into this one question—ac¬ 
cording to what law are the rights 
of the persons claiming the undis¬ 
posed of personal estate of the testa¬ 
trix to be determined*'' This person¬ 
al estate consisted entirely of per¬ 
sonal property (movables), situate 
partly in Germany and partly in 
England.” The court said: “Now, 
the rights of the parties claiming in 
an English Court movables (and 
there is no question in this case of 
leaseho-lds or real estate) of an in¬ 
testate depend on the law of his 
domicil at the time of bis death. It 
is a settled principle of Engplish law 
that no one shall be without a domi¬ 
cil. Every one takes at birth the 
domicil of his father, if he be legiti¬ 
mate, of his mother if illegitimate, 
and he may in later life acquire a 
domicil of choice. But until he does 
so, or if he abandons his domicil of 
choice, his domicil of origin remains 
or revives. To quote Lord Watson 
FAbd-ul-Messih v. Farra, 13 App.Cas. 
431, 5 E.R.C. 772]: ‘Ixird Westbury 
in Udny v. Udny [L.R. 1 H.L.Sc. 441, 
9 E.R.C. 782] said, “Domicil of choice 
is a conclusion or inference which 
the law derives from the fact of a 
man fixing voluntarily his sole or 
chief residence in a particular place, 
with an Intention of continuing to 
reside there for an unlimited time.” 


According to English law, the con¬ 
clusion or inference is, that the man 
has thereby attracted to himself the 
municipal law of the territory in 
which he has voluntarily settled, so 
that it becomes the measure of his 
personal capacity, upon which his 
majority or minority, his succession, 
and testa'cy or intestaoy must de¬ 
pend.’ But when I turn to the laws 
of Baden at the death of the testa¬ 
trix, the municipal law of which, 
according to our law, the testatrix 
had attracted to herself, I And that 
the Courts of Baden paid no heed to 
domicil—she was foreign to them in 
birth, and had done in her lifetime 
no act which their Courts recog¬ 
nised as entitling her to be regard¬ 
ed as a person the succession to 
whose movables should be regulated 
by their law. According to tbeir 
law the su<*<*ession to her movables 
was regulated by the law of the 
country of whi<‘h she w'as a subject 
at her death. Now, I do not under¬ 
stand that any one contends, and, if 
they did, it would be impossible for 
me Lo hold, that this results in a 
circulus incxtricaluli.s an unending 
reference frxim one Court lo anoth<*r. 
In my opinion the true view is this 
—the que.«5tion having arisen in an 
English Court primarily falKs lo be 
decided in accordance with the law 
administered by that Court. That 
law distribut«*s movables according 
to the domicil at the death; and, ac¬ 
cording to that law, every person 
must have a domicil somewhere or 
other, either of origin or of choice. 
When the Court has as<*ertained that 
the domicil of origin has been dis¬ 
placed by a domieil of choice, dis¬ 
tribution of movables follows the 
domicil of choice; but in order lo 
establish a now domicil of choicf', 
the Court has to be satiaAed that it 
has been adopted anmio et facto— 
it is essential that there should be 
both animus and factum. When, 
therefore, the law of the land said 
to be chosen as the new domicil dis¬ 
regards domicil and declines to dis¬ 
tribute in accordance therewith or to 
treat It as of any force, there cannot 
have been any change of domicil de 
facto; and the case is accordingly 
remitted to this Court as a case 
where the propositus has intended 
but has failed to obtain an effectual 
domicH of choice. No change is ef¬ 
fectual unless the factum is proved, 
and the factum cannot • exist in a 
country where the law refuses to 
recognise it. The resuH is that this 

m 


Court must conclude that a domicil 
of choice, ineffectual to create any 
rights and liabilities governing the 
distribution of movables in the coun¬ 
try supposed to have been chosen, is 
for this purpose no domicil at all, 
and that the propositus, therefore, is 
left with his domicil of origin un¬ 
affected. The Baden Courts would 
in effect have disavowed him and 
disclaimed jurisdiction. This ap¬ 
pears to me to be the logical result 
of the application of our rules re¬ 
specting domicil and to be in accord¬ 
ance with justice. It is argued that 
the proper course is to remit the case 
to the Baden Courts, leaving them to 
s.ay what their law would do with 
the movables of the propositus. But 
the only ground on which the ques¬ 
tion is referred to them at all is by 
reason of our law of domicil. When 
they have once rejected this, they 
have rejected the propositus and all 
claims to direct the distribution of 
his movables altogether—he is a 
mere stranger within their gates. 
Why, then, should this Court ask 
their assistance when the only 
ground for seeking it is repudiated 
by them?”—In re Johnson, [1903] 1 
Ch. 821, 826. 

(2) Where the testatrix, an Eng¬ 
lish-born woman, married a British 
subject who afterward became a 
naturalized Frenchman. By the law 
of England the wife, by the act of 
naturalization, became a French sub¬ 
ject. By the law of France she was 
an Engli.sh woman. Subsequent to 
the naturallzjition of her husband, 
testatrix, although domiciled in 
France, while temporarily in Eng¬ 
land, executed her will in English 
form. It was held that, although not 
in accordance with the French law, 
it was operative and would be ad¬ 
mitted to probate In England.—In re 
Brown-Sequard, 70 L.T.Kep.N.S. 811. 

(3) In anothe-r case the question 
involved the validity of certain codi¬ 
cils executed in the English form by 
a testator domiciled according to 
English law in Belgium. The court 
found that under the law of Bel¬ 
gium foreigners, no matter how long 
resident, would be still considered as 
such where they had not obtained the 
royal authority to reside there; and 
that testator, as a foreigner, was not 
required to execute his will in the 
manner prescribed by the laws of 
Belgium for Belgian subjects. It la 
doubtful whether this decision goes 
farther than a mere recognition of 
the rule that the form and executioa 
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not such as will justify an unqualified statement that 
it has been adopted by either English or American 
courts, especially in the face of the grave objections 
which may be urged against it, as involving a proc¬ 
ess of reasoning in a circle, and as surrendering the 


inherent idea of the sovereignty of the law of the 
forum, the more recent cases considering the doc¬ 
trine usually rejecting it and holding that the for¬ 
eign Conflict of Laws rule involved is not part of 
the foreign law which must be applied.*^ 


of a will is to be groverned by the 
law of the domicile.—Collier v. Ri> 
vaz, 2 Curt.Eccl. 865. 

Amerloaa oases 

In a case which is sometimes cit¬ 
ed as an instance of the application 
of the "renvoi” doctrine, the facts 
were as follows: Frederick F. Har- 
ral was born in Connecticut in 1842, 
he went abroad in 1869, previously 
duly making^ and executing a will 
devising all his property, real and 
personal, to his brothers and sisters. 
He was married on the 20th of Feb¬ 
ruary, 1877, before the deputy mayor 
in the city of Paris to a French 
woman. In 1878 he returned to the 
United States and died at a hospital 
for the insane in Philadelphia. .Tuly 
5, 1881. His widow claimed one half 
of his personal property by virtue 
of the French marriage, but made no 
claim to any right of succession and 
did not dispute the validity of the 
will. The court held, applying the 
law of the matrimonial domicile, 
that, under the law of Prance, the 
marriage of a foreigner in France 
without any contract, followed by a 
conjugal domicile in France, would 
subject the property of the married 
person to the Community Law and 
that a governmental authorization 
under Code Napoleon art 18 was not 
necessary to the establishment of 
such a domicile; that, therefore, 
complainant’s prayer that the per¬ 
sonal property of decedent, so far as 
concerned her interest therein, should 
be distributed in accordance with the 
laws of France should be granted. 
This holding is simply a determina¬ 
tion as to whether decedent had ac¬ 
quired a matrimonial domicile in 
France by his residence therein, and 
as to the effect which would be given 
to such residence by the laws of 
Prance in fixing the marital rights 
growing out of the French marriage. 
This, it is submitted, is a holding far 
different from a holding that a court 
of this country will administer the 
law of France including its rules as 
to the conflict of laws, which must 
be done in order to constitute an ap¬ 
plication of the "renvoi" doctrine.— 
Harral v. Harral, 39 N.J.Kq. 279, 61 
Am.R. 17. 

aaproM stipiilatkm of law to goTozn 

In a case involving a contract of 
Insurance which provided that the 
law of a foreign state was to govern, 
it was held that the rules of private 
international law of such foreign 
state were included. Therein the 
court said: "It is expressly provid¬ 
ed in the policy that the New York 


law should govern and It was com¬ 
petent for the parties to so agree. 
Let us assume that such an agree¬ 
ment, if made, would have been val¬ 
id; . . . this could not mean that 

the New York statutory law should 
govern every question that might 
subsequently arise in relation to the 
policy—its ownership, the court in 
which or the procedure by which it 
should be enforced, the persons who 
would be the insured's representa¬ 
tives in case he survived his wife, 
&c. Indeed. New York law must be 
assumed to include private interna¬ 
tional law. by which the effect of a 
divorce upon the ownership of per¬ 
sonal property is determined by the 
law of the place of divorce at least 
if that IS also the place of domicil— 
the New York statute upon the sub¬ 
ject so far as it reVates to personal 
property being presumed to apply 
only to divorces granted in that 
state."—Carter v. Mutual Life Ins. 
Co., 10 Hawaii 659. 666, 667. 

87 . N.H.—Gray v. Gray. 174 A. 508. 

611, 87 N.H. 82. 94 A.L.R. 1404. 
N.y.—In re Tallmadge, 181 N.Y.S, 

336, 109 Misc. 696 

" ‘The renvoi doctrine is, therefore, 
no part of the Conflict of Laws of 
the United States. Its introduction 
into our law would be most unfor¬ 
tunate on account of the uncertainty 
and confusion to which it would give 
rise in the administration of Justice 
and its demoralizing effect upon the 
future development of the Conflict 
of Laws.’ ”—Gray v. Gray, supra. 

Orltioism of dootzino 

"The ‘renvoi’ doctrine is not sup¬ 
ported by reason. It inconsistently 
requires either the application of in¬ 
ternal New York law after the refer¬ 
ence by the French law, although the 
first reference had been from New 
York to the French conflict of laws 
rule, or the endless reference back 
and forth, which has been called a 
circulus inextricabilis. It has been 
argued that the New York court 
should constitute itself a French 
court; the assumption being that it 
is charged with the administration 
and enforcement of French law in 
the same manner as a French court 
is charged. But this assumption is 
erroneous. The New York court was 
created and exists for the purpose of 
enforcing the New York law, includ¬ 
ing the state's own rules as to the 
'conflict of laws. As well said by 
Judge Taschereau in Ross v. Ross. 
26 Can.S.C. *807 (1894), at page 363, 
in reference to the holograph will 
of a domiciled citizen of Quebec, 
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Which was executed in New York, 
and therefore invalid by the Judge's 
view of the rule, locu.s regit actum, 
as a part of the law of Quebec: ‘And 
the New York Legislature had not 
the power to alter that law (i. e., the 
rule of locus regit actum) for the 
province of Quebec, and to decree 
that a Quebecker could in New York 
make his will either according to his 
lex domicilii or to the lex loci actus, 
or to neither one nor the other, but 
according to a mixture of both, at 
least so as to affect movables in 
Quebec. It cannot be that the Legis¬ 
lature of New York had the right to 
pass a statute in the following 
terms: "Whereas, by the law of the 
province of Quebec a holograph will 
made in New York by a citizen of 
the province is invalid in Quebec; 
whereas, it is expedient to provide 
otherwise: It is hereby decreed that 
hereafter such a will shall be valid.” 
Could such an enactment affect prop¬ 
erty in Quebec? I would say not, 
and the Legislature never intended 
to do sO. To give to their statute 
the meaning that the respondent con¬ 
tends for would be to extend It in 
a manner not Justified by any prin¬ 
ciple of law that I know of.’ ”—In 
re Tallmadge, 181 N.Y.S. 836, 346, 
109 Misc. 696. 

Benvoi accepted In part 

(1) In a case where a married 
woman residing in Michigan signed a 
note in such state on which she ob¬ 
tained a loan In Illinois, the Michi¬ 
gan court where suit on the note was 
brought decided to apply the Illinois 
law including its Conllict of Laws 
rule. Under Michigan law a married 
woman was without capacity to sign 
a note. Under the Illinois law a 
married woman had such capacity. 
The court applied the Michigan law 
as to capacity stating that “under 
the law of Illinois, it must be held 
that the capacity of defendant . . . 
is governed by the law of Michigan.” 
—University of Chicago v. Dater, 
270 N.W. 176, 176, 277 Mich. 668. 

(2) See also a case where residenta 
of Minnesota were married in Ger¬ 
many in a manner, had they been 
German citizens, to make such mar¬ 
riage void. Under the German law, 
however, the validity of a marriage 
of aliens was to be governed by the 
law of state 6f which the parties 
were subjects. When the validity of 
the marriage was raised in Minne¬ 
sota the court found the marriage 
valid under the Minnesota law.— 
Lando v. Lando, 127 N.W. 1126, 112 
Minn. 257, 80 L.R.A.,N.S., 940. 
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Of interest is the position of the American Law 
Institute, which in its Restatement of the Law of 
Conflict of Laws § 7 rejects the doctrine subject to 
specified exceptions. It states that “except as stated 
in § 8, where there is a difference in the Conflict 
of Laws of two states whose laws arc involved in 
a problem, the rule of Conflict of Laws of the forum 
is applied; (a) in all cases where as a preliminary 
to determining^ the choice of law it is necessary to 
determine the quality and character of legal ideas, 
these are determined by the forum according to its 
law; (b) where in making the choice of law to gov¬ 
ern a certain situation the law of another state is 
to be applied, since the only Conflict of Laws used 
in the determination of the case is the Conflict of 
Laws of the forum, the foreign law to be applied is 
the law applicable to the matter in hand and not the 
Conflict of Laws of the foreign state.” In § 8 are 
set out the exceptions “(1) All questions of title to 
land arc decided in accordance with the law of the 
state where the land is, including the Conflict of 
Laws rules of that state. (2) All questions concern¬ 
ing the validity of a decree of divorce arc decided 
in accordance with the law of the domicil of the 
parties, including the Conflict of Laws rules of that 
state.” 

§ 8. Laws Which May Govern 

One phase of the Conflict of Laws is the determina¬ 
tion of the state or sovereignty the law of which will 
govern a situation into which a foreign element has 
entered. 

The Conflict of Laws has sometimes been spoken 
of as the “choice of laws,”^® Beale, in his treatise 
in speaking of the term “Conflict of Laws,” stating 
that “the phrase is coming to be rather commonly 
applied (as it properly a|>i)lies) to only one portion 
of the subject; that portion which determines which 


law of two possible laws governs a certain relation 
ia question.” It is thus apparent that one phase of 
the field of Conflict of Laws is concerned with rules 
which determine which law of all possibly applicable 
laws shall govern a particular juridical situation in¬ 
to which a foreign element has entered. 

It has been broadly stated that the effect of any 
act must be determined by the law of the place 
where such act took place.®® 

Obviously, in deciding to what law resort is to be 
had for the rules governing the determination of a 
particular question, choice must first be made be¬ 
tween the law of the forum, lex fori, discussed in 
§ 9, and all other laws possibly applicable; sec¬ 
ond, in case of rejection of the law of the forum, 
between such other laws as may present themselves 
as controlling. These may for practical purposes be 
listed with sufficient exactness and comprehensive¬ 
ness as the law of the domicile of the parties or lex 
domicilii, discussed in § 10; the law of the place of 
contract in case a contract is involved, or lex loci 
contractus, discussed in § 11 a; the law of the place 
of performance of the contract, or lex loci soluti¬ 
onis, discussed in § 11 c; the law of the place where 
the thing involved is or was, or lex rei sitae, dis¬ 
cussed in § 13; the law of the place where the 
wrong complained of is committed, or lex loci de¬ 
licti, discussed in § 12; the law of the place of for¬ 
mal cxecutirm, or lex loci actus, discussed in § 20; 
the law of the place of the ceremony, or lex loci 
celebrationis, discussed in § 11 b. 

Where the same facts may constitute a cause of 
action, cither in contract or in tort, for a discussion 
of which see the title Actions §§ 44-51, a different 
law may govern in accordance with whether the 
pleader is proceeding on one theory of action or the 
other.®® In the title Actions § 47 are treated the 


88. Goodrich Connict of Laws, 2d 
ed, 8 7. 

89 . N.Y.—In re Goldman’s Estate, 
282 N.Y.S. 787, 790. 1B6 Misc. 817 
—Matter of Killouph’s Estate, 266 
N.Y.S. 301, 311, 148 Misr. 73. 

SO. Ark.—T^ogan v. Missouri Valley 
Bridge & Iron Co., 249 S.W. 21, 157 
Ark. 628. 

Minn.—Johnson v. Nelson. 150 N.W. 

620. 621, 128 Minn. 158. 

Tex.—Sawyer v. El Paso, etc., R. Co., 
108 S.W. 718, 49 Tex.Civ.App. 106. 
In regard to tort actions, "the law 
1b well settled that the liability or 
right of action is determined by the 
law of the place where the injury is 
inflicted, without regard to the law 
of the forum or the law of the place 
where the contract was made. . . . 

This eliminateB from consideration 


the law of the place where the con¬ 
tract of employment was made in 
determining what redress plaintiff 
may have for the injuries received 
when working for defendant in [for¬ 
eign state].** 

Minn.—Johnson v. Nelson, supra. 

Ark.—Logan v. Missouri Valley 
Bridge & Iron Co., 249 S.W. 21, 23, 
167 Ark. 628. 

Contract In one state tort in another 

In an action brought In Texas by 
a citizen of California to recover 
damages alleged to have been inflict¬ 
ed in the territory of New Mexico by 
the negligence of defendant carrier 
as one of a number of railroads 
which, as connecting carriers, had 
entered Into a contract In Pennsyl¬ 
vania to transport plaintiff over 
their respective lines of roads from 
Pittsburg, Pennsylvania to Los An¬ 
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geles, California, in which the stat¬ 
ute of New Mexico, requiring the 
service of notice of claim for injury 
to be served in such cases on defend¬ 
ant within a specifled time, was urg¬ 
ed as a defense, the court said: "The 
allegations present a case where 
there is an overlapping of a contract 
and a tort—where the contract of 
carriage is undisputed, and all the 
facts essential to constitute the tort 
show, at the same time, a breach of 
contract. It is a case where an ac¬ 
tion as for a tort or an action as for 
a breach of contract may be brought 
by the same party on the same state 
of facts. ... In such a case, it 
has never been denied that an action 
could be maintained for a breach of 
the contract; but the contention hnfr 
always been that it could be only 
maintained on that ground, and not 



CONFLICT OF LAWS 


15 C.J.S. 


§ 9 


principles which govern whether the remedy should 
be in contract or in tort, while in § 46 of such title 
is treated the mode of determining whether the ac* 
tion brought is in contract or in tort 

§ 9. - Lex Fori 

a. In general 

b. Applicability of lex fori 

a. In General 

The lex fori or the law of the place where relief It 
sought determines* the applicability or effect of the for¬ 
eign law. 

The lex fori, otherwise known as the law of the 
forum, is the law of the state or sovereignty in 
whose courts an action is instituted or relief is 
sought. 

It has already been stated in § 3 b (4) supra that a 
Conflict of Laws rule is part of the local law', the 


effect of the law of one state or sovereignty in an¬ 
other depending on the law of the latter. It nec¬ 
essarily follows therefrom that it is the function 
of the lex fori in a case involving a conflict of laws 
problem to determine when and how the foreign 
law is to be adapted or applied.®^ The general ap¬ 
plicability of this principle is implicit in all the cas¬ 
es depending for their solution on a Conflict of 
Laws rule. It is demonstrated in a case where a 
court has for determination the law of which state 
will govern a particular contract before it. In such 
a case if the court first determines that the law of 
the place of contracting will control, the lex fori 
or the law of the forum will decide what constitutes 
the place of contracting in the particular case.®^ It 
is similarly demonstrated in a situation calling for 
the application of the law of the domicile, see infra 
§ 10. In such a case the fact of domicile is deter¬ 
mined by the law of the forum.^^ So, although it is 


as for a tort. Though, as we have 
seen, an exception was sustained to 
the petition on the ground that it 
blended an action ex contractu with 
one ex delicto, no election was made 
as to upon which count she would 
try the ca.se; and the case proceeded 
to trial on the petition as it was 
before, without objection from de¬ 
fendant. We must assume that the 
action of the court, in overruling 
plaintiff’s exception to defendant’s 
answer, and in peremptorily instruct¬ 
ing a verdict in Its favor, had refer¬ 
ence to the case as pleaded in both 
counts in the petition. In other 
words, that in overruling the excep¬ 
tion the court must have held that 
the defendant’s answer setting up the 
statute of New Mexico in bar of 
plaintiff's action was good against 
either count In her petition, and, in 
giving the in.struction, that the un¬ 
disputed evidence sustained the al¬ 
legations in the plea. If the petition 
had not contained the first count, or 
had only been for the tort declared 
on by the second, these rulings of 
the court would have been indubi¬ 
tably correct. For when an action is 
based solely upon a tort, and no de¬ 
fense whatever is founded upon the 
contract, the law of the place where 
the tort occuriH'd unquestionably gov¬ 
erns. . . . As the affidavit, re¬ 

quired by the statute referred to as 
a condition precedent to an action for 
personal Injuries, had never been 
made by the plaintiff, and her peti¬ 
tion shows the injury occurred in the 
Territory, she had no cause of action 
for a tort, as distinguished from an 
action ex contractu. And we appre¬ 
hend that if the contract had been 
made in New Mexico, instead of in 
Pennsylvania, as alleged, the effect 
of the statute would be the same. 
But, as has been 8tated« the first 


count alleges that the contract was 
made in the State of I’ennsylvanla, 
and it was to transport plaintiff 
thence over several connecting linos 
of railway, including that of defend¬ 
ant, to the city of Los Angeles, Cali¬ 
fornia. ‘The prima fade rule is’ 
(says Wharton on Conflict of Law’s 
sec. 471b) ‘that the nature, obliga¬ 
tion, and Interpretation (including 
the validity of particular stipula¬ 
tions) of a contract, made in one 
State or Country for the transporta¬ 
tion of persons or property from a 
point in that State or Country to a 
point in another, are governt'd by the 
law's of the Slate or Country in 
which the contract is made and ^he 
transportation commences. This rule, 
w'hich . . . rests upon the ground 

that the contract is entire and indi¬ 
visible, is applied by the majority of 
the cases, without reference to the 
place where the supposed violation 
of the contract occurred. ... It 
lieing alleged by the plamtifT that un¬ 
der the laws of Pennsylvania, where 
the contract is alleged to have been 
made, the common law governs a 
contract of this character; and there 
being no denial of such allegation, or 
that the contract was made there, it 
follows . . . that the act of the 

territory of New Mexico, pleaded in 
bar of the action, did not affect 
plaintiff’s rights under the contract 
as pleaded in the first count of her 
petition, and that the court erred in 
overruling the exception to defend¬ 
ant’s answer, pleading such statute 
in bar of plaintiff’s action for a 
breach of the contract, and in per¬ 
emptorily instructing a verdict for 
the defendant.”—Sawyer v. El Paso, 
etc., R. Co., 108 S.W. 718, 723, 49 
Tox.Clv.App. 106, 114. 

91. U.S.—U. S. Bank v. Donally, 

Va., 8 Pet. 861, 8 L.Ed. 074. 
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N.Y.—Mhhocco v. Schaaf, 254 N.Y.S. 
439, 234 App.Div. 181—Monroe v. 
Douglass, 6 N.Y. 447. 

Okl.—Shimonek v. Tillman, 1 P.2d 
154. 150 Okl. 177. 

Or.—Mcdirl v. Brewer, 285 P. 208, 
132 Or. 422. 

Tex.—Jones v. Louisiana Western 
Ry. Co., Com.App., 24:i S.W. 976. 

92. I\S.—I’ntehard v. Norton, La., 
1 S.Ct. 102, 100 U.S. 124, 27 L.Ed. 
104—Scudder v. Pnion National 
Hank, Ill., 91 U.S. 400, 411, 23 L.Ed. 
245. 

"Lex fori determines wl>en and 
how such laws, when foreign, are to 
be adopted.”—Scudder v. Union Na¬ 
tional Bank, supra, quoting Wheaton. 
Conflict of Law’s, 9 401 p. 

93. Mich.—Ohio ex rel. Fulton v. 
Purse, 263 N.W. 874, 273 Mieh. 507. 

Mo.—Illinois Fuel Co. v. Mobile & 
O. R. Co.. 8 S.W.2d 834, 8.3.8, 319 
Mo. 899. certiorari denied 49 S.Ct. 
34. 278 U.S. 640, 73 L.Ed. .555. 
"The first matter to be determined 
is the place of contracting, and th4s 
the court of the forum decide.s ac¬ 
cording to its own conception of the 
Conflict of Laws.” 

Mo.—Illinois Fuel Co. v. Mobile & O. 
R. Co., supra. 

Amsrloaa Xiaw Xastitute mis 

The American Law Institute has 
adopted this rule with respect to 
contracts in the following language: 
"The law of the forum decides as a 
preliminary question by the law of 
which state questions arising con¬ 
cerning the formation of a contract 
are to be determined.”—Restatement, 
Conflict of Laws 9 311. 

94b Conn.—Torlonia v. Torlonia. 142 
A. 843, 108 Conn. 292. 

Fla.—Beekman v. Beekman, 43 So. 
023, 53 Fla. 868. 

Ill.—Holt V. Hendee, 93 N.E. 749, 
248 IIL 749, 21 AnmCas. 202. 



16 aj.s. 

generally accepted that matters of substance are 
governed by the lex loci, while matters of remedy 
and procedure arc controlled by the lex fori, see 
infra § 22, it is the lex fori which determines what 
constitutes matter of procedure and what matter of 
substance.®® 

Approached from another angle, it may be stated 
that the law of the forum must always be resorted 
to for determination of whether or not there is any¬ 
thing therein which prohibits the recognition or ap¬ 
plication of the foreign law. The discussion in § 4 
supra dealing with the matters which limit the 
forum in its recognition of foreign law, should be 
consulted for an expansion of this concept. 

In applying or giving effect to foreign law, the 
forum ordinarily applies its own Conflict of Laws 
rule, and not that of the state or sovereign whose 


! 9 

law is to be recognized or enforced, as is considered 
in § 7 supra. 

b. Applicability of Lex Fori 

The law of the forum controls as to matters of rem¬ 
edy and procedure except where they are an Integral 
part of a foreign right which la recognized, and It also 
controls where the foreign iaw would ordinarily control* 
but for some reason, auch aa abaence of proof, does not. 

Distinction should be noted here between the law 
of the forum as constituting the local law including 
the rules of the Conflict of Laws and the law of the 
forum as distinguished from the foreign law. Con¬ 
sidered in this latter aspect and speaking broadly, 
principally by way of summary and reference, it 
may be stated generally that the law of the forum 
will govern where the foreign law would ordinarily 
control or api)ly, but for some reason does not,®® 
as for lack of proof of what the foreign law is,®*^ 


CONFLICT OF LAWS 


Ind.—Oroop v. Walton, 157 N.E. 275, 
]1)0 Ind. 262. 52 A.L. K. 1386—Cul¬ 
bertson V. Board of Coniniiasioner.s 
•f Floyd County. 52 Ind. 361 — 
Yonkey v. Corneliaon. 27 Ind. 236 
—Hayward v. Hayward, 110 N.E. 
966. 65 Ind.App. 440, rehearinff de¬ 
nied 116 N.E. 746. 65 Ind.App. 440 
—Schmoll V. Schenck, 82 N.E. 805, 
40 Ind.App. 5-81. 

La.—First National Bank of Shreve¬ 
port V. rierson, 146 So. 749, 176 
La. 792—Steven.s v. Allen. 71 So. 
936. 938. 139 La. 658. L.R.A.1916E 
1115—Oate.^ V. Otis, 57 So. 871. 
129 La. 1063—Sucoea.sion of Bur¬ 
bank, 56 So. 430, 129 La. 528, af¬ 
firmed Burbank v. Ernst. 34 S.Ct. 
299. 232 U.S. 162, 68 L.Ed. 551 — 
Kinder v. Scharff, 51 So. 654, 125 
La. 594—Sueceaaion of Simmons, 
34 So. 101, 109 La. 1095- Su<'<e«- 
s4on of Vennurd, 11 So. 705, 44 La. 
Ann. 1076—Hyman v. Schlmker. 10 
So. 623, 44 La.Ann. 108—-Larquie v. 
Larqiii-o, 4 So. 335, 40 La.Ann. 457 
—Watt & Co. V. Ralston, 20 La. 
Ann. 322—Sunder.son v. Ralston, 
20 La.Ann. 312—Succession of 
Stephens, 19 La.Ann. 499—Su<'ce.s- 
sion of Franklin. 7 La.Ann. 395— 
Cole V. Lucas, 2 La. Ann. 946— 
Sucoession of Robert, 2 Rob. 427 
—Umbarjrcr v. Tower, 131 So. 50S, 
15 La.App. 250. 

Mass.—Perkins v. Perkins, 113 N.E. 
841, 325 Mass. 82, L.R.A.1917H 1028. 

N.Y.—Bath Gas Light Co. v. Claffiy, 
45 N.E. 390, 161 N.Y. 24. 36 L.R.A. 
664—Konieezny v. J. Kresse Co., 
256 N.Y.S. 276, 234 App.Hiv. 517— 
Masocco V. Schaaf. 254 N Y.S. 275, 
234 App.Div. 617—Russian Rein¬ 
surance Co. V. Stoddard, 207 N.Y. 
S. 674, 211 App.Div. 132—Lucia 

Mining Co. v. Evans, 131 N.Y.S. 
280. 146 App.Div. 416—Latham v. 
De Lolselle. 38 N.Y.S. 270. 3 App. 
Biv. 626, affirmed 63 N.E. 1127, 158 
N.Y. 687—In re Dumarest’s Estate, 


262 N.Y.S. 450, 14*6 Misc. 442—Rob¬ 
ert Reis & Co. V. New York Trust 
Co.. 239 N.Y.S. 568. 136 Misc. 141— 
Smith V. Compania Litograflca Dc 
La Haliana. 217 N.Y.S. 39, 127 Misc. 
508—Mailer of Bain. 172 N.Y.S. 
604. 104 Miac. 608. 

Okl—Richards v. Huff, 293 P. 1028, 
14 6 Okl. 108—Struthmann v. Kinke- 
laar, 233 P. 216, 105 Okl. 290. 

Pa.—Dorrance’s Estate, 163 A. 303, 
309 Pu. 151—^Dalrymplc's Estate, 
64 A. 554. 215 Pa, 367—Carey's Ap¬ 
peal, 76 Pa. 201. 

W.Va.—Carly v. Carty, 73 S.E. 310, 
70 W.Va. 146, 38 L.R.A.,N.S., 297. 
“Domicil of the testatrix must be 
determined by the English Court of 
Probate according to those legal 
principles applicable to domicil 
which are recognised In this country 
and are part of its law. Until the 
question of the domicil of the testa¬ 
trix at the time of her death is de¬ 
termined, the Court of Probate can¬ 
not tell what law of what <*ountry 
has to be applied. . . . Tlie pre¬ 

liminary question, by what law is the 
will to be governed, must depend in 
an English Court on the view that 
Court takes of the domicil of the 
testatrix when she died. If author¬ 
ity for these statements is wanted, 
it will bo found te Bremer v. Free¬ 
man, 10 Moore P.C. 306, 14 Reprint 
508; Doglionl v. Crispin, L.R. 1 H. 
L. 301; and In re Trufort, 36 Ch.D. 
600. In each of the la.st two cases 
a foreign Court had determined the 
domicil and the English Court had 
also to determine it, and did deter¬ 
mine it to be the same as that de¬ 
termined by the foreign Court. But, 
as I understand those cases, the Eng¬ 
lish Court satisfied itself as to the 
domicil in the English sense of the 
term, and did not simply adopt the 
foreign decisions. The course uni¬ 
versally followed when domicil has 
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to be decided by the courts of this 
country proceeds upon the principles 
to which I have alluded."—In re 
Martin, [1900] P. 211, 227. 

American Law Xnstitnte rale is 
stated as follows: "(1) A question 
of domicil as between t'he state of 
the forum and another state is de¬ 
termined by the law of the forum. 
(2) A question of domicil as between 
one or another of several states other 
than the forum, the law of each of 
which differs from that of the other 
and from that of the forum, is de¬ 
termined by the law of the forum." 
—Restatement, Conflict of Laws § 1.0. 

95. N.Y.—Murray v. New York, O. 
& W. R. Co., 275 N.Y.S. 10, 242 
App.Div. 374. 

95, U.S.—Pritchard v. Norton, La., 1 
set. 102, 106, 106 U.S. 124, 27 L. 
Ed. 104. 

“ 'The lex fori determines when and 
how such laws, when foreign, arc to 
be adopted, and, in all cases not spe¬ 
cified above, supplies the applicatory 
laws.’ This, it will be observed, ex¬ 
tends the operation of the lex fori 
beyond the process and remedy, so as 
to embrace the whole of that resi¬ 
duum which cannot he referred to 
other laws. And this conclusion is 
obviously Just, for whatever can¬ 
not, from the nature of the case, be 
referred to any other law, must be 
determined by the tribunal having 
jurisdiction of the litigation, ac¬ 
cording to the law of its own local¬ 
ity."—Pritchard v. Norton, supra. 

97. U.S.—The Snetind, D.C.Me., 276 
P. 139. 

Ga.—Motors Mortg. Corp. v. Pur¬ 
chase-Money Note Co., 143 S.E. 
459, 38 Ga.App. 222. 

Ill.—Globe Indemnity Co. v. Keener, 
203 lll.App. 406. 

Ind.—Buchanan v. Hubbard, 21 N.E. 
538, 119 Ind. 187—Crake v. Crake, 
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restricted in many cases, as to this last, to the com¬ 
mon law of the forum where the law of a common- 
law state is involved.®® Because the foregoing is 
substantially a phase of the proof of foreign law 
and the presumptions in connection therewith, § 3 g 
supra and the cross-references thereunder should be 
consulted for a full discussion. 

Similarly taken, it may be stated as thoroughly 
established that the law of the forum will govern if 
the question for determination involves the remedy 
or procedure, except where the remedy prescribed 
by the foreign law which is the basis of the right 
sought to be enforced is so inseparable therefrom 
that it must also be enforced in order to preserve 
the integrity of the substantive right. This princi¬ 
ple is discussed at length in § 22 infra. As will be 
seen in such section, notwithstanding the uniformity 
of judicial opinion adhering to this rule, uncertainty 
arises in its application, this uncertainty resulting 
from the conflicting views as to what properly con¬ 


stitutes a part of the remedy as distinguished from 
the right sought to be enforced. Subject to the 
forementioned exception, it is generally agreed, 
however, that as part of the procedure, the law of 
the forum governs as to the nature, form, and ex¬ 
tent of the remedy, the nature and form of the 
process, the parties, the operation and effect of stat¬ 
utes of limitation which extinguish the remedy rath¬ 
er than the right, the rules of pleading, set-off, the 
rules of evidence, questions of costs, etc., and the 
authorities are set out in § 22 and in particular ti¬ 
tles referred to thereunder. 

Other situations have arisen in which the courts 
have applied the lex fori, as contrasted with other 
possible applicable law, for solution of cases involv¬ 
ing foreign elements, but because the rules announc¬ 
ed in connection therewith do not follow any broad 
or generally applicable principle they are treated in 
specific sections infra this Title and in the titles 
pointed out by the cross references thereunder. 


18 Ind. ISG—Shaw v. Wood, 8 Ind. 
618—Cooley v. Kelley, 96 N.E. 638, 
52 Ind.App. 687, reheanns: denied 
98 N.E. 663, 62 Ind.App. 687— 

Krouse v. Krouse, 95 N.E. 262, 48 
Ind.App. 3. 

Iowa.—In re Warner’s Estate, 229 N. 

W. 241, 209 Iowa 948. 

Ky.—Radford v. Fidelity & Columbia 
Trust Co., 215 S.W. 285, 186 Ky. 
453. 

Lia.—Mason v. Mason's Widow & 
Heirs, 12 La. 689—Harris v. All¬ 
nut, 12 La. 465—Crozier v. Hodg^e, 
3 La. 367—Arayo v. Currel, 1 La. 
528, 20 Am.D. 286—Bonneau v. 

Poydras, 2 Kob. 1. 

Me.—^Peabody v. Maguire, 12 A. 630, 
79 Me. 572. 

Mo.—Flint V. Sebastian. 300 S.W. 798, 
317 Mo. 1344—Norman v. Penn.Myl- 
vania Fire Ins. Co., 141 S.W. 618, 
237 Mo. 576—Industrial Acceptance 
Corp. V. Webb, App.. 287 S.W. 657 
—Davis V. McColl, 166 S.W. 1113, 
179 Mo.App. 198. 

N.J.—Friedman v. Kaufman, 158 A. 

761, 10 N.J.Misc. 252. 

N-T.—Savage v. O’Neil, 44 N.T. 298— 
Konieezny v. J. Kresse Co., 256 N. 
Y.S. 275, 234 App.Div. 517—John 
S. Metcalf Co. v. Mayer, 211 N.Y.S. 
68, 218 App.Div. 607—Schweitzer 
V. Hamburg-Amerikanische Packet- 
fahrt Actien Gesellschaft, 134 N. 
Y.S. 812, 149 App.Div. 900—Vaza- 
kas V. Vazakas, 109 N.T.S. 568. 
S.D.—First Nat. Bank v. Larson, 220 
N.W. 506, 68 B.D. 262, 68 A.L.R. 
940. 

Okl.—Marx v. Hefner, 149 P. 207, 46 
< Okl. 453, Ann.Ca8.1917B 666—Stew¬ 
ard v. Commonwealth Nat. Bank, 
119 P. 216, 29 Okl. 764—Missouri, 
K. & T. Ry. Co. V. McLaughlin, 116 
P. 811, 29 Okl. 846. 


Pa.—Keystone Wrapping Machine Co. 

v. Bromeier, 42 Pa.Super. 384. 
Tex.—Lamb v. Hardy. 211 S.W. 445, 
109 Tex. 414—Blethen v. Bonner, 
53 S.W. 1016, 93 Tex. 141—Buford 
v. Halliman, 10 Tex. 560, 60 Am.D. 
223—Davis v. Grant, Civ.App., 247 
S.W. 576—Walker v. Garland, Com. 
App., 235 S.W, 1078, affirming, Civ. 
App.. 220 S.W. 699—Vickers v. 
Faubion, CIv.App., 224 S.W. 803— 
Kinney v. Tri-State Tel. Co., Civ. 
App., 201 S.W. 1180. 

Vt.—Grow V. Washburn, 115 A. 226, 
95 Vt. 370. 

Wis.—De Lorenzo v. Suprenit* Lodge, 
K. P., 268 N.W. 217, 222 Wis. 141 
—Gubransoii-Dickinson Co. v. Hop¬ 
kins. 175 N.W. 93, 170 Wis. 326— 
Rape V. Heaton, 9 Wis. 328, 76 Am. 
D. 269. 

*Tt has been decided many times 
that in the absence of the requisite 
proof of the foreign law, the law of 
the forum will be looked to for 
guidance.”—Globe Slicing Mach. Co. 
V. Murphy, 158 A. 26, 28, 161 Md. 
667. 

Where common law cannot be pre- 
enmed 

(1) Where a contract is governed 
by the lawa of another state, in 
which the existence of the common 
law cannot be presumed, and parties 
do not produce the law of the lex 
loci, the courts will apply the law of 
the former.—Chesser v. Motes, 61 So. 
267, 180 Ala. 663. 

(2) "There is a presumption that 
the common law of England obtains 
in thin state and in states and coun¬ 
tries which adopted the common law 
from England. This presumption 
does not have application to any 
other foreign country or state. The 
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presumption does not apply to Cuba. 
Therefore, we have no law of Cuba 
to apply herein. In such a situation, 
where no law in available by proof or 
with aid of presumption, the court, 
in the absence of pre.sumption or 
proof, is relegated to the applicable 
law of the forum, whether it be com¬ 
mon or statutory.”—Smith v. Coni- 
pania Litogratica De T.ia Habana, 217 
N.Y.S. 39. 43. 127 Mine. 508 

Ih admiralty, where libelant, in¬ 
jured on the high seas, neither al¬ 
leged nor proved a foreign law as 
applicable to the case, and claimant, 
while alleging It wa.s controlled by 
the Dutch law, failed to prove such 
law, the court will apply the law of 
the United States—The Ubliergen, 
D.C.N.y., 30 F.2d 951. 

98. Ala.—Dark.Mdale v. Strickland & 
Hazard, 124 So. 234. 220 Ala. 86. 
Colo.—Sullivan v. German Nat. Bank, 
70 P. 162, 18 Colo.App. 99. 

Ga.—Folsom v. Continental Adjust¬ 
ment Corporation, 172 S.E. 83.1, 4S 
Ga.App. 435—Ouslcy Co. v. Led¬ 
better, 161 S.E. 634, 44 Ga.App. 375. 
Ill.—Woodbury v. S. Casualty Co., 

120 N.E. 8. 284 Ill. 227. 

Ind.—Swain v. Schild, 117 N E. 93.3. 
66 Ind.App. 156. 

Mass.—Carver-Beaver Yarn Co. v. 
Wolfnon. 143 N.E. 919, 249 Mass. 
257—Universal Fixture Corp. v. 
Mark. 141 N.E. 678, 247 Mans. 85— 
John B. Prey Co. v. S. Silk, Inc., 
140 N.E. 269, 245 Mass. 534—Royle 
V. Worcester Buick Co., 137 N.E. 
631, 248 Mass. 143—Butterworth v. 
Smith. 133 N.E. 100, 240 Mass. 192 
—Arnold v. North American Chem¬ 
ical Co., 122 N.E. 283, 232 Mass. 
196—Cavanaugh v. D. W. Raulet 
Co.. 118 N.E. 660. 229 Mass. 366— 
Miller V. Aldrich, 88 N.E. 441, 202 
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§ 10. — Lex Domicilii 

a. In general 

b. Applicability of lex domicilii 

c. Corporations 

a. In General 

When the lex domicilii controls a legal situation, the 
fact of domicile must first be determined before the law 
to govern can be selected. 

Because the domicile of an individual determines 
the territorial jurisprudence to which he is sub¬ 
ject,®® and because the law of the domicile in the 
field of Conflict of Laws controls in many situa¬ 
tions, it is apparent that the fact of domicile must 
first be ascertained before selection can be made as 
to the law to govern.^ As has already been stated 
in § 9 a, this fact of domicile is a question to be de¬ 
termined according to the law of the forum. The 
whole question of the fact of domicile is treated at 
length in the title Domicile, including such matters 
as the nature and kinds of domicile, how domicile is 
acquired, capacity to acquire a domicile, change of 
ilomicile, pleading and proof of domicile, etc. 


b. Applicability of Lex Domicilii 

The law of the domicile governe in numeroua legal 
eituationa, particularly thoae Involving pereonal etatue 
and personal property. 

The law of the domicile is of great importance in 
the field of conflict of laws, as is indicated by the 
numerous legal situations which depend for their 
determination on such law.2 Thus, as will herein¬ 
after be seen, it is the law of the domicile which 
generally determines all questions of personal sta¬ 
tus,® such as legitimacy, majority or minority, adop¬ 
tion, coverture, and the rights and disabilities result¬ 
ing therefrom, and the right to a divorce, all of 
which are discussed in §§ 14 and 15 infra and the 
cross references thereunder. Other instances where 
the law of the domicile has been held to govern 
generally are: The capacity of illegitimate children 
to inherit, see § 16, the civil consequences of mar¬ 
riage, see the C.J.S. title Marriage § 4, also 38 C.J. 
p 1279 note 44, and the respective rights of husband 
and wife in personalty, see the C.J.S. title Husband 
and Wife §§ 7, 8, also 30 C.J. p 509 note 84. 

By a fiction of law, movables or personal property 


MaHH. 109—(lordon v Knoll, 85 N. 
R 184. 199 Mm.s.s. 173, 19 
S., 762—Callonder, McAuslan & 

Troup Co. V. Flint, 7- N.E. 345, 187 
Mass. 104. 

N.H.—F. C. Adam.s, Inc.. \. Elmer F. 
Thayer Estate. 155 A 687, 85 N.II. 
177. affirmed Adams. Ine.. v. Thay¬ 
er's Estate, 156 A. 697, 85 N.II. 177 
—Trafton v. Garnsey, 99 A. 290, 78 
NT.H. 256—Ela v. Ela. 47 A, 414, 70 
N.H. 163. 

N.Y.—Russell v. Soeiete Anonymo 
D€-s Establi.ssemeiit.s Aeroxon, 274 
N.Y.S. 794. 24 2 App.Div. 801, af¬ 
firmed 197 N.E. 18.5, 268 NY. 173— 
Universal Credit Co. v. Knights, 
261 N.Y.S. 252, 14 5 Misc. 876—Eu- 
jan V. Ijamport & Holt Line, 208 
N.Y.S. 251, 124 Mi.sc. 397. 

R.I.—O’Reilly v. New York & Now 
England R. Co., 17 A. 906, 16 R.I. 
388, 5 L.R.A. 364. 

99. U.S.—Grover, etc.. Sewing Ma¬ 
chine Co. V. Radeliffe, Md., 11 S. 
Ct. 92, 137 U.S. 287, 34 L.Ed. 670. 
"Publicists concur that domicil 
generally determines the particular 
territorial jurisprudence to which 
every Individual is subjected. As 
correctly said by Mr. Wharton, the 
nationality of our citizens is that of 
the United States, and by the laws 
of the United States they are bound 
In all matters in which the United 
States are sovereign; but in other 
matters, their domicil is in the par¬ 
ticular State, and that determines 
the appllcatory territorial jurispru¬ 
dence."—Grover, etc. Sewing Machine 


Co. V. Radeliffe, supra, citing Whar¬ 
ton Conflict of Laws §S 32, 654, 660. 

1. Mass.—Abington v. North Bridge- 

water. 23 Pick. 170. 

2. Mass.—Abington v. North Bridge- 

water. 23 Pick. 170, 176. 

"The fact of domicil la often one 
of the highest importance to a per¬ 
son; It determines his civil and po¬ 
litical rights and privileges, duties 
and obligations; It fixes his alle¬ 
giance; it determines his belligerent 
and neutral character In time of 
war; it regulates his personal and 
social relations whilst he lives, and 
furnishes the rule for the disposal 
of his property when he dies.”— 
Abington v. North Bridgewater, su¬ 
pra. 

"Understanding of the rules con¬ 
cerning domicile is of the utmost 
importance in the Conflict of Laws. 
It is the law of a man’s domicile 
which determines many personal 
rights of great consequence, and It 
is to this law that a court in a 
foreign stale will look when ques¬ 
tions concerning this man’s personal 
status come before it. The law of 
the domicile, for instance, deter¬ 
mines how a man's personalty is to 
be divided if he dies intestate, set¬ 
tles the validity of his will, estab¬ 
lished his legitimacy or lack of it, 
and has the final decision upon the 
validity of his marriage. It ia the 
state where a man has his domicile 
which can levy a personal tax upon 
him, which can grant him a divorce, 
which allows him to vote, and to do 
many other things Importaint to it 
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and to him. Deciding where a man 
bus his domicile becomes the first 
and often the most difficult and im¬ 
portant question in a large variety 
of situations where the application 
of rules of Conflict of Laws is in¬ 
volved."—Goodrich, Conflict of Laws 
pp 19-20. 

AmerioSpa ]«aw Institute says of 
domicile: "Domicil is not the only 
place with which a person, has a 
connection for legal purposes. Dom¬ 
icil differs from such other places 
both in the nature of the connection 
and in the legal purposes for which 
such connection is Important. Thus 
a person may be s ‘resident’ or an 
‘inhabitant’ or a ‘citizen’ of a place 
without being domiciled therein, al¬ 
though such ‘residence,’ ‘inhabitancy* 
or ‘citizenship’ may be significant 
for some legal purposes. Many le¬ 
gal questions depend upon domicil 
Irrespective of residence, inhabitancy 
or citizenship. Jurisdiction, for ex¬ 
ample, often depends upon domicil 
and it is, therefore, necessary in or¬ 
der to determine questions of juris¬ 
diction to establish the principles 
upon which domicil is based. The 
principal interests determined by a 
person’s domicil concern: (a) status 
such as legitimacy, adoption and 
marriage; (b) the transfer by act of 
law of a personal estate as a whole 
as, for instance, upon death; (c) the 
incidence of personal taxes; (d) Ju¬ 
dicial jurisdiction." — Restatement, 
Conflict of Laws S 9 comment a. 

3. N.Y.—In re Seymour, 185 N.Y.S. 

373, 118 Misc. 421. 
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are often said to follow the person of the owner, 
and as a result the law of the domicile i& often held 
to control with regard to its transfer, devolution, 
etc., although this is in fact an application of the 
lex rei sita? rather than of the lex domicilii. So it 
is often laid down as a general rule that the law 
of the domicile controls as to whether a conveyance 
of personalty is in fraud of creditors, as to the va¬ 
lidity of a will as to personalty and the sufficiency 
of the execution of a power as to personalty, and as 
to the right of a widow to dower in personal prop¬ 
erty. The law of the domicile is held, in general, to 
control the administration of a decedent’s personal 
estate with regard to the heirs and distributees, 
trusts of personalty, and the construction of instru¬ 
ments creating powers. A discussion of the forego¬ 
ing with its limitations and variations will be found 
infra § 18 and the cross references there set out. 

c. Corporations 

A corporation, like a natural person, has a domicile, 
the law of which controls in many situations. A corpo¬ 
ration is generally held to be domiciled in the state of its 
incorporation. 

Like a natural person, every corporation has a 
domicile, w'hich often must be determined for the 
selection of the proper law to govern a situation 
in which the corporation is involved. It is generally 
accepted, as will be seen in the C.J.S. title Corpora¬ 
tions § 1794, also 14a C.J. p 1224 note 94, that the 
domicile of a corporation is the state or country of 
its incorporation, even though it has property and 
is doing business in a foreign jurisdiction. This 
rule has been adopted by the American Law Insti¬ 
tute in its Restatement of the Law of Conflict of 
Laws § 41, wherein it is stated that “a corporation 
is domiciled in the state where it was incorporated, 
and cannot acquire a domicile outside that state.” 


Instances of where the law of the domicile of a cor¬ 
poration is the proper law applicable or controlling 
are the construction of stock subscriptions, see the 
C.J.S. title Corporations § 301, also 14 C.J. p 535 
note 36, the validity of the transfer of shares, see 
the same title § 399, alsa 14 C.J. p 681 note 57, and 
the individual liability of share holders, see § 618 
of such tkle, also 14 C.J. p 991 note 38. 

§ IL - Lex Loci Contractus 

a. In general 

b. Place of making; locus celebrationis 

c. Place of performance; locus soluti¬ 

onis 

d. Intention of parties 

e. Contracts with foreign corporations 

f. Applications of rules 

a. In General 

The phrase *Mex loci contractus” or its English sub¬ 
stitutes, “the law of the place of the contract” or “the 
law of the place of contracting,” is used variously to de¬ 
scribe the law of the place where the contract is made 
or entered into or the law of the place of the performance 
of the contract or the law which the court determines 
will govern, such as the law of the place of performance 
or the place intended by the parties. From this much 
confusion has resulted. 

It has already been noted in § 4 g (3) supra, that, 
within the limits there set out, rights and liabilities 
based on contracts and arising in a foreign jurisdic¬ 
tion will be recognized and enforced everywhere, 
because, as will be seen therein, ordinarily a contract 
valid where it is made or under the law with ref¬ 
erence to which it is made is valid everywhere. The 
determination of such rights, however, involves 
first, the selection of the jiroper law to govern, 
which problem underlies one of the most active as 
well as confused and conflicting branches of the 
field of Conflict of Laws.^ 


4. Tnd.—Garrigue v. Keller, 74 N.E. 
503. 164 Ind. 676, 108 Am.S.R. 324. 
60 Li.R.A. 870—Thompson v. Ed¬ 
wards. 85 Ind. 414. 

N.T.—Wilson v. Lewiston Mill Co., 
44 N.E. 959, 150 N.Y. 314, 55 Am. 
S.R. 680—Whitehead v. Heidenhei- 
mer, 68 N.Y.S. 704. 706, 67 App. 
Div. 590. 

Oonfliot IrreconoUable 

(1) 'Tt is difficult, if not impos¬ 
sible, to reconcile all the cases on 
that question to be found in the 
books.**—^Whitehead v. Ueidenhei- 
mer, supra. 

(2) *Tt is often difficult to deter¬ 
mine by what law a contract ought 
to be governed, which has been en¬ 
tered into in one State and is to be 
performed either in whole or in part 
in another State, or where the con¬ 


tracting parties reside in different 
State.s; and, as bearing upon that 
general subject, there is a palpable 
conflict between many of the decided 
cases as well as between some au¬ 
thors who have written upon it.*’— 
Thompson, Administrator v. Ed¬ 
wards, Trustee, 86 Ind. 414, 420. 

(3) “The decisions of the courts 
of different states . . . are in ir¬ 

reconcilable conflict and in hopeless 
confusion. It has been held by some 
courts that when conflicting laws af¬ 
fect the enforcement of a contract 
like the one in suit the law of the 
domicile of the maker governs, by 
others the law of the place of ex¬ 
ecution. by others the law of the 
place of performance, and by others 
the law of the place of enforcement. 
We cannot reconcile the cases, or 
harmonize the divergent views con¬ 
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tained in the books, but must be 
content to extract therefrom such 
principles as we believe to be sound, 
and declare the law as It is nnd 
ought to be in this state.”—Garrlgue 
V. Keller. 74 N.E. 523. 524, 164 Ind. 
676, 108 Am.S.R. 324. 69 L.R.A. 870. 
CtoiLeral rules Impossible of formula¬ 
tion 

“Owing to the great number of 
cases appearing in the books bearing 
upon this question, its solution is 
involved in some difficulty. The 
transactions of the business world 
are so numerous, and of such a va¬ 
riety, that it Is difficult, If not im¬ 
possible. to formulate a general rule 
that should control in all cases in 
the determination of such a ques¬ 
tion.’*—^Wilson V. Lewiston Mill Co., 
44 N.E. 969, 961. 160 N.Y. 814, 66 
Am.S.R. 680. 
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The confusion which exists in this phase of the 
law is due, at least in part, to the varied under¬ 
standing and use of the expression “lex loci con¬ 
tractus,” or its equivalent the law of the place of 
the contract or the place of contracting.® When 
employed to describe the law of the seat of the ob¬ 
ligation it is confusing, since it is used in a double 
sense to mean sometimes the law of the place where 


the contract is made or entered into, and sometimes 
that of the place of its performance.® The “place 
of contract” is even used to mean the place whose 
law the court determines will govern,"^ as the place 
of performance,® or the place of performance \1 in¬ 
tended by the parties,® or the place intended by the 
parties.'® 

Added reason for the confusion referred to is the 


5. U.S.—Pritc'hard v. Norton, La., 1 
S.Ct. 102, 106 U.S. 124, 27 L.Ed. 
104. 

Neb.—Farm Mortgage & Loan Co. v. 
Beale. 202 N.W. 877, 113 Neb. 293. 

6. Neb.—Farm Mortgage A Loan 
Co. v. Beale, supra. 

N.J.—Mayer v. Roche, 75 A. 235, 
236, 77 N.J.Law 681. 26 L.R.A..N. j 
S., 763. 

Okl. — Security Trust A Savings 
Bank v. Gleichmann, 150 P. 908, j 
50 Okl. 441. 

Tex.—Fidelity Mut. Life As«’n v. 
Harris. 57 S.W. 635, 94 Tex. 25. 86 
Am.S.R. 813. 

Wis.—Shore.s Lumber Co. v. Stitt, 78 
N.W. 562, 564. 102 Wis. 450. 

12 C.J. p 448 note 61. 
jLinbiguity of “place of contract*’ 
“The expression ‘place of contract' 
Is in itself ambiguous, since it may 
mean either the place where the 
contract is entered into—or the pla<‘e 
where it is to be performed. Lneey 
on Conllict of Iiaw.s. 726; Pritchard 
V. Norton. 1 S Ct. 102, lOG U.S. 124, 
27 L.Ed. 104. In the Englis4i and 
American ca.se.s, however, it has 
come to be used generally as sig¬ 
nifying the i»lace where the contract 
is entered into, and, sin<‘e the law 
of that place does not always con¬ 
trol, the cases seem sometimes to be 
more at variance than they really 
are. In the English courts it has 
Anally been held that tli. proper law 
of the contract is the law or laws 
by which the parties to a contract 
intended, or may fairly be presumed 
to have intended, the contract to be 
governed. Haralyn v Talisker Dis¬ 
tillery, [1894] A.C. 202. a careful 
and learned review of which by 
Judge SchoAeld is to be found in 9 
Harvard Law Review, 371. This 
rule IS Bubstant^ally that expressed 
by Lord Mansfield in Robinson v. 
Bland, 2 Burr. 1077, and more exact¬ 
ly by Chief Justice Marshall in Way- 
man V. Southard, 10 Wheat. 48, 6 L. 
Ed. 253, where he said that in every 
forum a contract is governed by 
the law with a view to which it was 
made. The same rule seems to 

have been in the mind of Lord Den¬ 
man in Rothschild v. Currie, 1 Ad. 
& B1.,N.8., 43, and was distinctly 
stated by Mr. Justice Willes in 
Lloyd V. Guibert, L.R. 1, Q.B. 116, 
and by Lord Bowen in Jacobs v. 
Credit Lyonnais London Agency, 12 

l«C.J.S.-66 


Q.B.D. 589. 63 L.J.Q.B. 156. The 
same rule has been adopted by the 
United Stales Supreme Court. Prit¬ 
chard v. Norton, 1 S.Ct. 102. 106 U.S. 
124, 27 L.Ed. 104; Coghlan v. South 
Carolina R. Co., 12 S.Ct. 150, 142 
U.S. 101, 36 L.Ed. 951. Mr. Justice 
Cray In Liverpool A Great Western 
Steam Co. v. Phenix Ins. Co. (The 
Montana) 9 S.Ct. 469, 129 U.S. 397. 
32 L Ed. 788. used a form of state¬ 
ment which treated the place where 
the contract was made as the gen¬ 
eral rule, but allowed an exception 
where the parties had a different 
jurisdiction In view.”—Mayer v. 
Roche, supra. 

“Place of performance, as men¬ 
tioned in the authorities, sometimes 
relates to the manner of perform¬ 
ance, the coin or money in which 
the obligation is to be discharged, 
the rate of Interest and similar mat¬ 
ters. parts of its obligation, the sub¬ 
stantive law of the contract, and 
has nothing to do with the matter 
of remedy. The manner of perform¬ 
ance is ordinarily determined by the 
law of the place in which the cori- 
traat was made, and, in that sense, 
it IS the place* of performance, the 
place whose laws govern the man¬ 
ner of performance. To illustrate, 
the law of the place where the con¬ 
tract is made determines the rate 
of interest when the contract spe¬ 
cifically gives interest without fix¬ 
ing the rate. Kont's Cornm. p 461. 
It thus carries the rate of interest 
of the place in which it was made, 
operates under the law of that place 
and is performed by it. In that 
sense, the place in which it was 
made is the place of performance, 
but not the place of performance in 
the sense of execution, payment of 
the money in the cases of contracts 
for such payment.”—Davidson v 
Browning, 60 S.E. 363, 73 W.Va. 276, 
278, L.R.A.1915C 976. 

7. Preanmptlon as to place of con¬ 
tract 

The intention of the parties to a 
personal contract as to the place 
of the contract is generally deter¬ 
minable by the presumption of fact 
that the place was Intended to be 
where the contract was actually 
made, unless the place of perform¬ 
ance was elsewhere, when the pre¬ 
sumption is that the latter place 
was intended; but such presump- 
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tions are rebuttable, “place of con¬ 
tract” meaning the place mutually 
intended for reference as to validity 
and interpretation. — International 
Harvester Co. of America v. Mc- 
Adam. 124 N.W. 1042. 1044, 142 Wis. 
114, 26 L.R.A.,N.S.. 774. 20 Ann.Cas. 
614. 

8. Neb.—Farm Mortgage A Loan 
Co. v. Beale, 202 N.W. 877, 113 
Neb. 293. 

Tenn.—Robinson v. Queen. 11 S.W. 

38. 87 Tenn. 445. 3 L.R.A. 214. 

Wis.—Brown v. Gates, 97 N.W. 221, 
120 Wia. 849. 

9. Iowa. — Phillip Carey Co. v. 
Maryland Casualty Co., 206 N.W. 
808. 201 Iowa 1063. 

N.J.—Commercial Credit Co. v. Boy¬ 
ko. 137 A. 534. 103 N.J.Law 620. 

10. Ark.—Nakdimen v. Brazil, 198 
S.W. 524. 131 Ark. 144. 

N.y.—Wilson V. Lewiston Mill Co., 
44 N.E. 959, 150 NY. 314—Davis 
V. Collins, 241 N.Y S. 76, 137 Misc. 
396, affirmed 247 N.Y.S. 257, 138 
Misc. 740. 

N.C.— Williams v. Mutual Reserve 
Fund Life Ass’n, 58 S.E. 802, 146 
N.C. 128. 

Va.—Poole V. iVrkins, 101 S.E. 240, 
243. 126 Va. 331, 18 A.L.R. 1509. 

“In 3 Min.Inst. 145, cited supra. 
Prof, John B. Minor employs the 
phrase 'lex loci contractus’ to in¬ 
dicate the law of the place with ref¬ 
erence to which the contract is 
madts and says that such place is 
usually the place where it is made, 
unless it is to be performed in an¬ 
other place or country. In other 
words, according to his view the 
place of the contract, in legal con- 
templulion, depends upon the pre¬ 
sumed intention of the parties. This 
definition or understanding of the 
lex loci contractus, or law of the 
place of the contract, is not by anj^ 
means universally approved, but it 
has been very extensively employed 
by high authority. The fact that 
It is not universally approved, of 
I course, accounts for the conflict of 
authority upon the question at is¬ 
sue in this case. The authorities 
which are at variance with the con¬ 
clusion we have reached are so be¬ 
cause of the Intrinsic effect accord¬ 
ed by them to the local situs of the 
contracting parties in determining 
what is legally the place of the con¬ 
tract.”— Poole V. Perkins, supra. 
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fact that a different law may govern the various as¬ 
pects of the contract under consideration, which 
makes it necessary that these various phases of the 
contract be borne in mind when seeking the law to 
govern.ii This is so notwithstanding the frequency 
of the statement appearing in the cases that a con¬ 
tract is governed by the law of a particular place 
without regard to what aspect of the contract is 
meant thereby.12 Accordingly, regard must be had, 
in so seeking the law to govern a particular con¬ 
tract, as to whether such law is to be applied to test 
compliance with the formal requisites of the con¬ 
tract, or to determine the legality and essential va¬ 
lidity of the contract, it being in regard to this that 
the greatest confusion exists, or to the construc¬ 
tion or interpelration of the contract, or to its na¬ 
ture and effect, or to the remedy. 

In selecting the place whose law is to govern a 


particular contractual situation, several possibilities 
present themselves, namely, the place where the con¬ 
tract was made, discussed in subdivision b of this 
section, the place where it is to be performed, dis¬ 
cussed in subdivision c of this section, and the place 
whose law the parties intended should govern, dis¬ 
cussed in subdivision d of this section, and the con¬ 
flict and confusion referred to herein comes from 
the different rules announced for determining 
whether one or the other of these possible choices 
constitutes the proper law to govern. 

The place of the forum offers another possible 
choice of a place whose law will govern, but as will 
be seen in § 22, the authorities are quite in agree¬ 
ment that it is the law of this place which governs 
with respect to the procedure or remedy for enforc¬ 
ing rights arising out of a contract.^3 discus¬ 

sion to follow in the succeeding sections is intended 


11 . “This Is the field In which there 
is not only the greatest disagree¬ 
ment between the laws of the dif¬ 
ferent countries, but also most un¬ 
certainty in the law of each. There 
is disagreement. In the first place, 
regarding the question whether the 
contract as a whole, namely, Its va¬ 
lidity and its effects, should be gov¬ 
erned tjy one law. Irrespective of the 
particular question Involved, or 
should the contract be split up, with 
the possible result that 'capacity,* 
'formalities.* 'essential validity,* and 
'effects* might each be governed by 
a different law.*’—Lorenzen Cases on 
Conflict of Laws, 4th ed, p 437. 

▼arioiis rnlM aaaoiinood 

“It may be observed that there 
are five general rules respecting the 
law of place which we may regard 
as settled: First, all matters bear¬ 
ing upon the execution, interpreta¬ 
tion and validity of contracts, in¬ 
cluding the capacity of the parties 
to contract, are determined by the 
law of the place where the contract 
is made; second, all matters relating 
to its performance are regulated by 
the place where by its terms the 
contract is to he performed; third, 
if no place of performance is men¬ 
tioned in the contract, it is presumed 
that the parties intended it to be 
performed where it was made; 
fourth, contracts referring to the 
transfer of title to land are governed 
by the law of the place where the 
land is situated; fifth, all matters 
respecting the remedy to be pursued, 
including the bringing of the suit, 
the procedure, etc., depend upon the 
law of the place where the action is 
brought.”—Thompson v, Lakewood 
City Development Co., 174 N.Y.S. 
325, 827, 106 Misc. 680. 

mlo is that matters bear¬ 
ing upon the execution, the inter¬ 


pretation. and the validity of the 
contract are determined by the law 
of the place where the contract is 
made. Matters connected with its 
performance, such as payment, are 
regulated by the law of the place 
of performance. Matters respecting 
remedy, such as bringing suits, ad¬ 
missibility of evidence, and statutes 
of limitations, depend upon the law 
of the place where the suit is 
brought.**—Houston v. Keith. 66 So. 
336. 337. 100 Miss. 83. 

12 . U.S.—Alaska Packing Co. v. Lu- 
keta, C.C.A.Alaska. 58 F.2d 914— 
Globe Indemnity Co. v. Southern 
Pac. Co.. C.C.A.N.Y., 30 F.2d 580, 
certiorari denied 49 S.Ct. 418, 279 

U. S. 860, 73 L.Ed. 1000—Elbro 

Knitting Mills v. Schwartz, C.C.A. 
Mich., 30 F.2d 10. 

Ill.—Noyes v. Hines, 220 Ill.App. 
409. 

Ind.—Johns-Manville v. Throne. 141 
N.E. 229, 80 Ind.App. 432—Chal¬ 
mers & Williams v. Surprise, 123 
N.E. 841, 70 Ind.App. 646. 

Iowa.—Elk River Coal & Lumber Co. 

V. Funk, 271 N.W. 204. 222 Iowa 
1222, 110 A.L.R. 1416—County Sav¬ 
ings Bank v. Jacobson, 211 N.W. 
864. 

La.—General Talking Pictures Corp. 
V. Pine Tree Amusement Co., 156 
So. 812, 180 La. 629—Pecquet v. 
Pecquet's Ex*r, 17 La.Ann. 201. 
Mo. — Pickett v. Equitable Life 
Assur. Soc. of U. S., App., 27 S.W. 
2d 462—Crohn v. Order of United 
Commercial Travelers of America, 
156 S.W. 472, 170 Mo.App. 278. 
Mont.—U. S. Fidelity & Guaranty 
Co. V. Bordeau, 208 P. 947, 64 
Mont. 60. 

Neb.—Farm Mortgage & Loan Co. v. 

Beale, 202 N.W. 877, 113 Neb. 298. 
N.Y.—Compania De Inversiones In- 
ternaclonales v. Industrial Mort¬ 
gage Bank of Finland, 198 N.E, 
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617, 269 N.Y. 22. 101 A.L.R. 1313, 
affirming 280 N.Y.S. 771, 244 App. 
Div. 778, and certiornri denied 66 
S.Cl. 443, 297 U.S. 705. 80 L.Ed. 

993. and amendt^d un other grounds 
199 N.E. 691. 269 N Y. 602—Dough¬ 
erty V. E(iuitable Life Assur. Soc. 
of U. S.. 193 N.E. 897. 266 N Y. 

71, reversing 265 N.Y.S. 714. 2:58 
App.Div. 696, which affirmed in 

part and reversed in part, Sup., 

259 N.Y.S. 146, 144 Misc. 363, re- 
argument denied 195 N.E. 226, 266 
N.Y. 615. and followed in Golberg- 
Rudkowshy v. Equitable Life As¬ 
sur. Soc. of U. S.. 195 N.E. 149, 266 
N.Y. 461, reversing in part and af¬ 
firming in part Rudkowsky \. Eq¬ 
uitable Life Assur. Soc. of U. S.. 

265 N.Y.S. 721, 238 App.Div. 704, 
which affirmed 261 N.Y.S. 23, 145 
Misc. 765, reargument denied Gold- 
berg-Rudkowsky v. Equitable Life 
Assur. Soc. of U. S., 196 N.E. 226. 

266 N.Y. 616, certiorari denied 56 
S.Ct. 94, 296 U.S. 683. 80 L.Ed. 
412, and followed In Kloehkov \. 
Petrogradski Mejdunarodnl Com- 
mercheski Hank, 195 N.E. 216, 26G 
N.Y. 696, affirming 268 N.Y.S. 433. 
239 App.Div. 687, and reargument 
denied 195 N.E. 374, 266 N.Y. 667, 
and certiorari denied 56 S.Ct. 101, 
296 U.S. 688, 80 L.Ed. 412. 

Or.—Sterrett v. Stoddard Lumber 
Co., 46 P.2d 1023, 150 Or. 491. 

S.C.—Knight v. Fidelity & Casualty 
Co. of New York, 192 S.E. 658, 184 
S.C. 362 — Columbia Weighing 
Mach. Co. v. Rhem. 162 S.E. 427, 
164 S.C. 876. 

Wls.—Badger Machinery Co. v. Co¬ 
lumbia County Electric Light & 
Power Co., 163 N.W. 188, 166 Wla. 
18—BL L. Welch Co. v. Gillett, 130 
N.W. 879, 146 Wls. 61. 

18. “General rule of law is, that 

matters bearing upon the execution, 

interpretation, and the validity of a 
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as merely illustrative of the state of the law, and for 
a full treatment of the authorities the C.J.S. title 
Contracts §§ 12-21, also 13 CJ. p 247 note 9-p 261 
note 57 and the cross references therein should be 
consulted. 

Interstate commerce, A federal court has refused 
to apply the law of the state where a contract was 
made in determininj^ the validity of a contract held 
by it to relate to interstate commerce.i^ 

b. Place of Making; Locus Celebrationis 

The law of the place of making Is frequently held to 


govern with respect to the nature* validity* obligation* 
and Interpretation of a contract* even though perform¬ 
ance is to be SIsewhere; although many other cases re¬ 
strict the application of such law to contracts not to 
be performed elsewhere* or not showing a contrary in¬ 
tention. 

The cases abound ki the statements to the effect 
that, as a general rule, the law of the place where 
a contract is made or entered into governs with re¬ 
spect to its nature, validity, obligation, and interpre¬ 
tation.This has been said to be the rule even 
though the place where the contract was made is 


contract are determined by the law 
of the place where the contract is 
made; matters connected with its 
performance are rcR-ulated by the 
law of the place of performance; 
matters respecting the remedy de¬ 
pend upon the law of the place 
where the remedy is souf^ht to be 
enforced. ‘The first and second rules 
may be open to some criticism, but 
the third Is univer.sally admitted to 
be true.' ’*—Clark v. First Nat. Rank 
of Marseilles. Ill., 157 P. 9G. 98. 59 
Okl. 2. 

14. U.S—Hall MfRf Co. v. Western 

Steel, etc., Works. Wis., 1*27 F 588, 

691, 142 C.C.A. 220, Ull.A.VJlGC 

G20. 

xnastration 

A corporation .sold one bran<*h of 
its manufacturinR business w’lth the 
machinery, tools, and Ro<»d wiH per¬ 
taining thereto, receiving substan¬ 
tially more than the value of the 
physical property sold, and cove¬ 
nanted generally not again to go 
into the manufacture of the articles 
C'mbraced in that branch of its busi¬ 
ness. Its trade had extended into 
a large number of states and Canada 
and was increasing. After the .sale 
it promptly began to manufacture 
and market, wherever It could, the 
same articles under the same name. 
On a bill by the purchaser to en¬ 
force the contract, the seller set 
up the statutes of Wisconsin relat¬ 
ing to foreign corporations doing 
business within tho slate, and re¬ 
lating to trusts and monopolies and 
also decisions relied on to prove the 
rejection of contracts in total re¬ 
straint of trade by the law of Wis¬ 
consin. The court said: “We at¬ 
tempt no analysis, because we as¬ 
sume that Wisconsin has not under¬ 
taken to regulate interstate com¬ 
merce. Kvery part of this transac¬ 
tion was In interstate commerce. 
Even the Wisconsin trade, which had 
been Intrastate as to appellee, was 
intended by the parties to be and it 
became interstate when conveyed to 
appellant. The validity of a con¬ 
tract in interstate commerce must be 
determined by the general law. If 
any statute applies, it must be fed¬ 


eral. And so long as Wl.sconsin per¬ 
mits her corporations to reach out 
beyond the state borders and do 
business with citizens of other 
slates, such corporations must be 
treated in regard to interstate com¬ 
merce the same as any citizen of the 
United States.”—Hall Mfg. Co. v. 
Western Steel, etc., W^orks, supra. 

15. U.S.—John Hancock Mut. Life 
Ins. Co. v. Yates, fla., 57 S Ct. 129. 
299 U.S. 178, 81 L.Ed. 106—Com¬ 
missioner of Internal Revenue v. 
ll.vde. CC.A.2, 82 F.2d 177—Brown 
V. Ford, C.C.A Okl., 48 F.2d 732— 

C. T. T. Corporation v. Sanderson. 

D. C Idaho. 43 F.2d 985—Brace v. 
(3aug<T-Korsmo Const. Co., C.C.A. 
Ark, 36 F.2d 661, certiorari de¬ 
nied 50 set. 333. 281 U.S. 738, 74 
L.Ed. 1153—Dickey v. Hurd, C.C.A. 
Mass.. 33 F.2d 415. certiorari de¬ 
nied 50 S.Ct. S2, 280 U.S. 601, 74 
L Ed. 016—Waslun v. Lincoln Nat. 
Life Ins. Co. of Ft. Wayne, Ind., 
C.C.A.S.D., 12 F2d 422—Franklin 
Sugar Refining (''o. v. William D. 
Mullen Co. D.C.Del., 7 F.2d 470, 
reversed on other grounds 12 P.2d 
885—Netherwood v. liaymer, D.C. 
Wis., 253 F. 515, affirmed Raymer 
V. Netherwood. 257 F. 284, 168 C. 
C.A. 368. 

Ala.—Fur.st & Thomas v. Sandlin,, 
94 So. 710, 208 Ala. 490. 

Ark.—Wilson v. Todhuntcr, 207 S.W. 
221, 137 Ark. 80. 

Cal.—Mercantile Acceptance Co. v. 
Frank. 265 P. 3 90, 203 Cal. 483, 57 
A.L.R. 696. 

Colo.—Cockburn v. Kinsley, 135 P. 

1112, 25 Colo.App. 89. 

Del.—Lams v. F. H. Smith Co., 178 
A. 651, 6 W.W.Jlarr. 477, 105 A.L. 

R. 646. 

Ga.—John Hanctick Mutual Life Ins. 
Co. v. Yates, 179 S.E. 239, 50 Ga. 
App. 713, affirmed 185 S.E. 268, 
182 Ga. 213. certiorari granted 57 

S. Ct. 20, 299 U.S. 525, 81 L.Ed. 386, 
reversed on other grounds 67 S.Ct. 
129, 299 U.S. 178, 81 L.Ed. 106— 
Tillman v. Gibson, 161 S.E. 630, 
44 Ga.App. 440. 

Ill.—Noyes v. Hines, 223 llLApp. 

408. 


Ky.—Pry Bros. v. Theobold, 265 S. 

W. 498, 205 Ky. 146. 

La.—Fox V. Corry, 89 So. 410, 149 
La. 446—Moore v. Burdine. App., 
174 So. 279. 

Ma.ss.—Thomas G. Jewett, Jr., Inc. 
v. Keystone Driller Co.. 185 N.E. 
369. 282 Mass. 469. 87 A.L.K. 1298 
—Universal Adjustment (Torp. v. 
Midland Bank, Ltd. of London, 
England. 184 N.E. 152. 281 Mass. 
303, 87 A.L.R. 1407. 

Mich.—City Bank & Trust Co. v. At¬ 
wood. 163 N.W. 941. 197 Mich. 116. 
Miss—Houston v. Keith, 56 So. 336, 
100 Miss. 83. 

Mo.—Maxey v. Railey & Bros. Bank¬ 
ing Co., App., 57 S.W.2d 1091. 

Nob.—Jorgensen v. Crandell, 277 N. 

W. 785, 3 34 Neb. 33. 

N.J.—Dennison v. Dennison, 130 A. 
463. 98 N.J.Eq. 230. affirmed 133 
A. 919, 99 N.J.Eq. 283. 

N.M.—Wooley v. Shell Petroleum 
Corporation, 4 6 P.2d 927, 39 N.M. 
256. 

N.V.—United States Mortgage & 
Trust Co. V. Uuggles. 179 N.E. 260, 
258 N.Y. 32. 79 A.L.R. 802—P. A. 
Straus & Co. v. Canadian Pac. Ry. 
Co., 173 N.E. 564, 254 N.Y. 407, 
modifying 238 N.Y.S. 50, 227 App. 
Div. 316, which modified 234 N.Y.S. 
622, 134 Mlsc. 4 39—Osgood Co. v. 
Wilkinson, 268 N.Y.S. 802. 239 App. 

• Div. 676, reversed on other 
grounds 191 N.E. 779, 265 N.Y. M 
—Thomp.son v. Lakewood City De¬ 
velopment Co.. 174 N.Y.S. 826, 106 
Misc. 680, affirmed 177 N.Y.S. 926, 
188 App.Div. 996. 

N.C.—Bundy v. Commercial Credit 
Co., 157 S.E. 860, 200 N.C. 511— 
Keasler v. Mutual Life Ins. Co. of 
New York, S.E. 97. 98, 177 N. 
C. 394. citing Corpvui Juris.« 

N.D.—Storing v. National Surety Co., 
216 N.W. 875. 56 N.D. 14. 

Okl.—Clark v. First Nat. Bank, 1B7 
P. 96. 59 Okl. 2. 

R. I.—Owens v. Hagen back-Wallace 
Shows Co., 192 A. 168, 112 A.L.R. 
113, reargument denied 192 A. 464, 
112 A.L.R. 113 —Hunt v. Jones* 12 
R.I. 266, 84 Am.R. 635. 

S. D.—Grieme v. Robkes, 188 N.W. 
746, 46 S.D. 480, citing Oorpus 
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different than the place where it is to be perform¬ 
ed,and particularly so, if the place of making and 
the place of performance are the same.^"^ 

The rule as broadly stated has frequently been 


modified, however, by the qualification that the place 
of making will control unless the contracting par¬ 
ties appear to have had some other place in view.^* 
This modification brings the rule within the “inten- 


rls—Livingston v. Atlantic Coast 
Line R. Co., 180 S.E. 343. 176 S.C. 
385. 

Tex.—American Nat. Ins. Co. v. 
Smith, Civ.App.. 18 S.W.2d 720. er¬ 
ror refused—Taylor v. Leonard, 
Civ.App., 275 S.W. 134. 

Wis.—Badger Machinery Co. v. Co¬ 
lumbia County Electric Light & 
Power Co.. 163 N.W. 188, 166 Wls. 
18. 

12 C.J. p 449 note 63. 

“General rule is that the validity 
of a contract is to be determined by 
the law of the state in which it is 
made; if it is valid there, it is 
deemed valid everywhere, and will 
sustain an action in the courts of a 
state whose laws do not permit such 
a contract.”—Milliken v. Pratt, 125 
Mass. 374, 375. 28 Am.R. 241. 

Jboool law controls only contracts 
locally executed.—Proctor v. Frost. 
N.H.. 197 A. 813. 
naoe where contract originates 
Tex.—Bernard Oloeckler Co. v. Bak¬ 
er Co., Civ.App., 52 S.W,2d 912. 
Substantive rights of parties 
Mo. Pickett v. Equitable Life 
Assur. Soc. of U. S., App., 27 S.W. 
2d 452. 

N.Y.—Osgood Co. V. Wilkinson, 268 
N.Y.S. 802, 239 App.Div. 676, re¬ 
versed on other grounds 191 N.E. 
779. 265 N.Y. 70. 

Ohio.—C. I. T. Corporation v. Morse, 
ISl N.E. 265, 42 Ohio App. 94. 

2>efenses 

Okl.—Wagner v. Minnie Harvester 
Co.. 106 r. 969, 25 Okl. 558. 

Advantages of role 

“This method of ascertaining the 
legal consequences of the act by the 
rules of law in force where it was 
done 18 the natural way for one ac¬ 
customed to the common law’s way 
of settling problems. When Judges 
do not have the particular question 
before them, so to be confronted 
with the confusion of authorities, 
they frequently state the law to be 
that the lex loci contractus governs. 
Testing the contract by the law of 
the place of making has practical 
advantages also. It gives certainty 
to the law, a very demrable attri¬ 
bute, especially in commercial mat¬ 
ters. The place where a contract is 
“made” is pretty clearly established. 
A lawyer, especially one at this 
place, can advise a client with defi¬ 
nite reference to the law prevailing 
at that place and be sure that the 
contract will afterwards be passed 
upon by the same law if It gets into 
litigation. More important he can 
assist the parties in drawing an 


[ agreement the validity of which will 
not require litigation to settle.”— 
Goodrich Conflict of Laws. 2d ed. pp 
274, 275. 

1& IT.S.—Brown v. Ford Motor Co., 
C.C.A.Okl.. 48 F.2d 732—William¬ 
son Daily News v. Linograph Co.. 
CC.A.W.Va.. 47 F.2d 523—Brace 

V. Gauger-Korsmo Const. Co., C. 
C A.Ark., 36 F.2d 661, certiorari 
denied 50 S.Ct. 333, 281 U.S. 738. 
74 L.Ed. 1153. 

Pa.—Bernstein v. Lipper Mfg. Co., 
160 A. 770, 772. 307 Pa. 36, citing 

Corpus Juris. 

R.I.—Hunt V. Jones. 12 R.I. 266. 266. 
34 Am.R. 635. 

“There is some conflict and con¬ 
fusion of authority on the question, 
hut in the recent decision of Scud- 
der V. Union National Bank, 1 Otto 
406, Mr. Justice Hunt, in delivering 
the unanimous judgment of the Su¬ 
preme Court of the United States, 
holds the following language, to wit: 
‘Matters bearing upon the execution, 
the interpretation, and the validity 
of a contract, are determined by the 
law of the place where the contract 
is made. Matters connected with its 
performance are regulated by the 
law prevailing at the place of per¬ 
formance. Matters respecting the 
remedy, such a« the bringing of 
suits, admissibility of evidence, stat¬ 
utes of limitation, depend upon the 
law of the place where the suit is 
brought.’ . . . Where a contract 

is entered into in one State to be 
performed in another, there are, It 
has been said, two loci contractus, 
the locus celebrati contractus and 
the locus solutionis: and the law of 
the former governs the interpreta¬ 
tion, nature, and validity of the con¬ 
tract, that of the latter its perform¬ 
ance.”—Hunt V. Jones, supra. 

17. U.S.—Garfield Aniline Works v. 
Zendle. C.C.A.N.J., 43 P.2d 537— 
People’s Outfitting Co. v. U. S., 
Ct.Cl., 58 F.2d 847, modified on 
other grounds 2 F.Supp. 847. 

Ark.—P. W, Offenhauser & Co. v. 

Cupp. 16 S.W.2d 7. 179 Ark. 361. 
Fla.—Connor v. Elliott. 85 So. 164, 
79 Fla. 513, certiorari dismissed 41 
S.Ct. 148, 254 U.S. 665, 66 L.Ed. 
465. 

Iowa.—Liljcdahl v. Glassgow, 180 N. 

W. 870, 190 Iowa 827. 

Mass.—Seemann v. Eneix, 172 N.E. 
243, 272 Mass. 189. 

Mich.—Westbrook v. Elder, 249 N.W. 
617, 264 Mich. 138. 

Mo.—Carter v. Burns, 61 S.W.2d 933, 
940, 332 Mo. 1128, citing Oorpns 
Jails—Canton Trust Co. v. Dur- 
rett, 9 6.W.2d 925, 320 Mo. 1208. 
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N.T.—Compania De Inversiones In- 
ternacionales v. Industrial Mort¬ 
gage Bank of Finland, 198 N.E. 
617, 269 N.T. 22, 101 A.L.R. 1313, 
affirming 280 N.Y.S. 774, 244 App. 
Div. 778, and certiorari denied 66 
S.Ct. 443, 297 U.S. 705. 80 L.Ed. 
993. and amended 199 N.E. 691, 
269 N.Y. 602—Pancoast v. Elling, 
263 N.Y.S. 493, 147 Misc. 151, cit¬ 
ing Oorpus Juris. 

Pa.—In re McCurdy’s Estate. 164 A. 
707, 303 Pa. 453. 

Tex.—Buchanan-Vaughan Auto Co. 
v. Wooslcy. Civ.App.. 218 S.W. 554, 
dismissed for want of jurisdiction. 
W.Va.—State v. Hall, 114 S.E. 250, 
91 W.Va. 648. 

18. U.S.—Lawrence Nat. Bank v. 
Rice, CC.A.Kan.. 82 F.2d 28, re¬ 
hearing denied 83 F 2d 642—Clark 
V. Glbb.s. O.C.A.Fla., 69 F.2d 364— 
Federal Surety Co. v. Minneapolis 
Steel & Machinery ("o., C.C A. 
Minn.. 17 F.2d 242—Gaston. Wil¬ 
liams & \Vigmore of C’anada, v. 
Warner, C.C.A N.Y., 272 P 56, cer¬ 
tiorari granted 41 S Ct. 534. 2.56 U. 
S. 687, 65 L.Ed. 1172, and affirmed 

43 S.Ct. 18, 260 U.S. 281. 67 L.Ed. 

210 . 

Ala.—J. R. Watkins Co. v. Hill, 108 
So. 244, 214 Ala. 507—New York 
Life Ins. Co. v. Scheuer, 73 So. 
409. 198 Ala. 47—Western Union 
Telegraph Co. v. Pavish, 71 So. 
183, 196 Ala. 4. 

Ariz.—Forgan v. Bainbridge, 274 P. 
155, 31 Ariz. 408. 

Conn.—Levy v. JMniels’ U-Drive 
Auto Renting Co.. 143 A. 163, 108 
Conn. 333, 61 A.L.R. 846. 

Ga.—Beck & Gregg Hardware Co. v. 
Southern Surety Co., 162 S.E 405, 

44 (ra.App. 518, citing Corpus Ju- 
ris —Tillman v. Gibson, App., IGl 
S.E. 630, 632, citing Corpus Juris. 

111.—Hartliep Transit Co. v. Central 
Mutual Ins. Co. of Chicago, 5 N. 
E.2d 879, 288 IIl.App. 140'. 

Iowa.—C^ounty Sav. Dank v. Jacob¬ 
son, 211 N.W. 864. 

Mass.—Thomas G. Jewett, Jr. Inc. 
V. Keystone Driller Co., 185 N.E. 
369, 282 Mass. 469, 87 A.L.R. 1298. 
Minn.—Kamper v. Hunter Land Co., 
178 N.W. 747, 748, 146 Minn. 337, 
citing Corpus Juris. 

Mo.—Illinois Fuel Co. v. Mobile & 
O. R. Co., 8 S.W.2d 834, 319 Mo. 
899. certiorari denied Mobile & O. 
R. Co. V. Illinois Fuel Co., 49 S. 
Ct. 34. 278 U.S. 640, 73 L.Ed. 555— 
Liebing v. Mutual Life Iss. Co. of 
New York, 207 S.W. 230, 276 Mo. 
118. 

N.Y.—Compania De Inversiones In- 
ternacionales v. Industrial Mort- 
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tioii” doctrine referred to in the preceding section 
and discussed in subdivision d. 

The rule has also been modified in many cases by 
the qualification that the law of the place where the 
contract was entered into will govern unless the 
contract is to be performed elsewhere,in which 
case the law of the latter place will govern.^® This 
qualification of the rule brings it within the doctrine 
of the place of performance, discussed in subdivision 
c of this section. 

The rule of place of making has also been quali¬ 
fied by statements that such law will govern unless 
prevented by some positive statute or principle of 
public policy of the state of the forum ,21 this really 
being one of the limitations preventing the applica¬ 
tion or enforcement of foreign law generally, dis¬ 


cussed § 4 supra. 

It is of interest to note that the American Law 
Institute has adopted the rule that the law of “the 
place of contracting*' determines the validity and 
effect of a contract, except as to matters of per- 
formance .22 It defines “place of contracting” gen¬ 
erally, as the place which the lex fori determines 
governs the formation of the contract,23 but then 
goes on to set forth what constitutes the “place of 
contracting*' in particular instances.24 

The question of what is the place of making of a 
contract generally is treated at length in the C.J.S. 
title Contracts § 356, also 13 C.J. p 580 note 58-p 
582 note 66, and as will be seen therein it is, broad¬ 
ly stated, the place where the final act occurs which 
makes the transaction a binding contract.^® For a 


page Bank of Finland, IHS N E. 
617, 26!! NY 22. 101 ABR 1313. 
afTlrminff 2S0 N.Y S. 771, 244 App. 
Div. 77S, and eerlinrari denu*d .50 
S.rt. 443. 207 ITS. 70.'i. 80 L.Ed 
993. and Jimoridcd on other i^rounds 
199 N.i: 691. 209 NY. 002—Vandor 
Horst V. 211 N.Y S. 302, 

229 App.Ihv. 126 — Stroblcr v. 
Wolf. 273 N.Y.S. 653, 152 Misc S59 
—Donihan v. Finn-lfTland Co., 256 
N.YS. SOI. 14.'] Misc .525—Smith 
V. (''oin]»{inia Eilopraflfa Do La 
Ilahaim. 217 N Y.S. 39. 127 Mlsc. 
508. aftlrmed 2-22 N Y.S. 902, 220 
App.Div. 782 

N.D.—Storinir v. National Surety Co., 
215 N.W. S75. 56 N D. 11 
Okl.—Atchison, T. A S. F. Ry. Co 
V. Smith, 132 P. 491. 38 Okl. 157. 
Or.—Slerrett v. Stoddard Lumber 
Co.. 46 P.2d 1023. 150 Or. 491 — 
Eii Bridge Co. v. Luehman, 265 P. 
435. 124 Or 592. 

Va.—C. I. T. Corporation v. Guy, 195 
S.E. 659. 170 Va. 16. 

12 C.J. p 4 49 note 63. 

Stated otherwise 

(1) The nature, validity, and in¬ 
terpretation of contracts arc gov¬ 
erned by the law of the place where 
made, unless the contrary apiiear.^ 
to be the express intention of the 
parties. 

AIo.—Liebing v. Mutual Life Ins. 
Co. of New York. 207 S.W. 230, 
276 Mo. 118. 

Va.—C. 1. T. Coriwration v. Guy, 
195 S.E. 659, 661, 170 Va. 16. 

(2) “It is a general rule, too well 
settled to need citation of authori¬ 
ties, that the law of the place where 
the contract is made, in the absence 
of any stipulation to the contrary, 
governs the contract which must be 
construed according to the law of 
the place of its execution. In fact, 
such law becomes a part of the con¬ 
tract. The real difficulty lies, ordi- 
hh**lly, in determining what is the 
placb of the contract."—County Sav. 


Bank v. Jacobson. Iowa, 211 N.W. 
864. 865. 

19. IT.S.—Alaska Packing Co. v. Lu- 
keta. C.C.A.Alaska, 58 F.2d 914— 
The Pehr Ugland, D.C.Va., 271 F. 
340. 

Ala.—J. R. Watkins Co. v. Hill. 108 
So. 244, 214 Ala. 507—New York 
T^ife Ins. Co. v. Scheuer, 73 So. 
409. 198 Ala. 47—Western Union 
Telegraph Co. v. Favish, 71 So. 
183. 196 Ala. 4. 

Conn.—Ijcvy v. Daniels’ U-Drive 
Auto Renting Co., 143 A. 163, 108 
Conn. 333. 61 A.L.R. 84 6. 

Iowa.—Elk River Coal & Taimber 
Co. V, Funk. 271 N.W. 204, 222 
Iowa 1142. 

Miss.—Prue v. Harley. 107 So. 673, 
142 Miss. 584—(\)uret v. Conner. 
79 So 230. 118 M1.S.S. 374, motion 
denied 79 So. 801, 118 Miss. 598. 
N.Y.—Smith V Compania Litograflca 
De La Hahana, 217 N.Y.S. 39. 127 
Misc. 508. 

Or.—Sterrett v. Stoddard Lumber 
Co., 46 P.2d 1023, 150 Or. 491. 

Pa.—York Metal & Alloys Co. v. 
Cyclops Steel Co., 124 A. 752, 280 
Pa. 585. 

Tex.—Belle Springs Creamery Co. v. 

Schultz, Civ.App.. 69 S.W.2d 564. 
Va.—Poole V. I’erkins, 301 S.E. 240, 
126 Va. 331, 18 A.L.R. 1509. 

Wyo.— J. W. Demo Milling Co. v. 
Malin, 165 P. 1113. 25 Wyo. 143. 

20. “General rule on this subject 
IS well settled: that the law of the 
place where the contract is made, 
and not where the action is brought, 
IS to govern in expounding and en¬ 
forcing the contract, unless the par¬ 
ties have a view to its being ex¬ 
ecuted elsewhere, in which case It 
is to be governed according to the 
law of the place where It is to be 
executed.”—Cox v. I'. S., La., 6 Pet. 
172, 203, 8 L.Ed. 359. 

21. “Validity of a contract, the ob- 
ligat4on8 thereof, the capacity of the 
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parties thereto are to be determined 
by the lex loci contractus unless 
there is something in the contract 
which is prohibited by express stat¬ 
ute or infringes upon some positive 
rule of public: policy.”—Jorgensen v. 
Crandell, 277 N.W. 785, 789, 134 Neb. 
33. 

22 . “Law of the place of contract¬ 
ing determines the validity and ef¬ 
fect of a promise with respect to 

(a) capacity to make the contract; 

(b) the necessary form, if any, in 
which the promise must be made; 

(c) the mutual assent or considera¬ 
tion, if any, required to make a 
promise binding; (d) any other re¬ 
quirements for making a promise 
binding; (e) fraud, illegality, or any 
other circumstances which make a 
promise void or voidable; (f) except 
as stated in § 358, [performance sec¬ 
tion] the nature and extent of the 
duty for the performance of which 
a party becomes bound; (g) the 
time when and the place where the 
promise is by its terms to be per¬ 
formed; (h) the absolute or condi¬ 
tional character of the promise.”— 
Restatement, Conflict of Laws. § 332. 

23. “Law of the forum decides as a 
preliminary question by the law ©f 
which s4ate questions arising con¬ 
cerning the formation of a contract 
are to be dcrtcrmined. and this state 
IS. in the Restatement of this Sub¬ 
ject, cabled the “place of contract¬ 
ing.”—Restatement, Conflict of Laws 
S 311. 

24. Restatement, Conflict of Laws 
§9 312-331. 

25. Mo.—Daggett v. Kansas City 
Structural Steel Co., 65 S.W.2d 
1036, 334 Mo. 207 —Illinois Fuel 
Co. V. Mobile & O. R. Co., 8 S.W.2d 
834, 319 Mo. 899, certiorari denied 
49 S.Ct. 34, 278 U.S. 640, 73 L.Bd. 
656—Crolin v. Order of United 
Commercial Travelers of America, 
156 S.W. 472. 170 Mo.App. 272. 
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treatment of what is the place of making of a spe¬ 
cial type of contract, the specific title dealing with 
such type of contract should be consulted. 

Quasi contracts. The question of whether cir¬ 
cumstances are such that the law will imply a con¬ 
tract therefrom is to be determined by the law of the 
place where they transpire.^® 

Contract l?y agent. A principal within one state 
may authorize his agent in another state to enter 
into a contract valid in that state, although invalid 
under the law of the stale in which the principal 
resides.27 Where an agent is authorized to enter 
into a contract in a state other than that of his prin¬ 
cipal, the place where the agent exercises his au¬ 
thority is the place of contract,-* unless a contrary 
intention of the parties is shown, or clearly appears 
from the nature of the transaction or the obligations 
thereby created.^® 


c. Place of Performance; Locue Solntionis 

In many case* the law of the place of performance 
is held to govern where performance Is to be at a place 
other than the place of making. A contrary Intention 
of the parties prevails, according to many other cases. 
Matters relating to performance are generally held to 
be governed by the law of the place of performance. 

It has been broadly stated in a number of cases 
that the general rule governing the validity and con¬ 
struction of a contract and the rights and liabilities 
thereunder, is that the law of the place of perform¬ 
ance, the lex loci solutionis, applies,*® which place, 
it has also been said is presumed to be the place 
where the contract was made if a contrary showing 
is not made.*i 

More frequently, however, it is given as the gen¬ 
eral rule that when a contract is to be performed at 
a place other than where it was made, the place of 
performance or execution will govern with respect 
to the nature, validity, and construction of the con¬ 
tract.** This rule is frequently based on the pre- 


28. Coni.—Brackett v. Norton, 4 
Conn. bl7, 10 Am.D. 179. 

27. N.y.—Thompson v. Erie R. Co., 
131 N.Y.S. 627. 147 App.Dlv. 8. re¬ 
versed on other errounds 100 N.E. 
791. 207 N.Y. 171. 

28. Minn.—^Kamper v. Hunter Land 
Co.. 178 N.W. 747, 146 Minn. 337. 

29. Minn.—^Hamper v. Hunter Land 
Co., supra. 

30. U.S.—Duvall-Perclval Trust Co. 
V. Jenkins, C.C.A.Kan., 16 F.2d 223. 
225. citinfir Corpus Juris—Philadel¬ 
phia Warehouse Co. v. Seeman, C. 
C.A.N.Y.. 7 F.2d 999, 1002. affirmed 
Seeman v. Philadelphia Warehouse 
Co.. 47 S.Ct. 626. 274 U.S. 403, 71 
L.Ed. 1123. 

Ark.—Peppers v. Pennsylvania Door 
& Sash Co.. 285 S.W. 5, 171 Ark. 
521. 

Ky.—New Domain Oil & Gas Co. v. 
McKinney, 221 S.W.2d 245, 188 Ky. 
188. 

N.Y.—Manhattan Life Insurance Co. 
V. Johnson. 80 N.E. 658, 188 N.Y. 
108. 9 L.R.A..N.S., 1142, 11 Ann. 
Cas. 223. 

Stated otherwise 

•‘A well-recofirnlsed rule of law 
provides that the law of the place 
of performance controls as the lex 
loci. Where the contract was made 
. . . becomes quite immaterial.”— 

Philadelphia Warehouse Co. v. See¬ 
man. supra. 

‘‘General principle is. that the law 
of the place of performance is the 
law of the contract. This rule ap¬ 
plies to the operation and effect of 
the contract, and to the rights and 
obligations of the parties under it. 
But the question of its validity, as 
affected by the legality of the con¬ 
sideration, or of the transaction up¬ 


on which it is founded, and in which 
it took Us inception as a contract, 
must he. determined by the law of 
the slate where that transaction was 
had. No other law can apply to it.” 
—Akers v. Demond, 103 Mass. 318, 
323. 

31. Del.—Canadian Industrial Alco¬ 
hol Co. V. Nelson, Sup.. 188 A. 39, 
petition granted Nelson v. Cana¬ 
dian Industrial Alcohol Co.. Super., 
189 A. 691. 

Ky.—New Domain Oil & Gas Co. v. 
McKinney, 221 S.W. 245, 248. 188 
Ky. 183. 

“General rule governing the va¬ 
lidity of contracts is that the law 
of the place of performance of the 
contract applies, and that in the ab¬ 
sence of a showing to the contrary 
the place of performance will be pre¬ 
sumed to be the place where the con¬ 
tract is made, and when made by one 
having a regular domicile, it will be 
presumed that the law of the place 
of his domicile shall govern the va¬ 
lidity of the contract, as well as its 
construction, although he may have 
been temporarily absent from his 
domicile at the time the contract 
was executed.”—^New Domain Odl & 
Gas Co. V. McKinney, supra. 

Place of making govenui if place 
of performance is not fixed.—DuvaU- 
Percival Trust Co. v. Jenkins, C.C.A. 
Kan., 16 F.2d 223. 

32. Ala.—J. R. Watkins Co. v. Hill, 
108 So. 244, 214 Ala. 507. 

Ark.—Logan v. Missouri Valley 
Bridge & Iron Co., 249 S.W. 21, 
157 Ark. 628. 

Ga.—Tillman v. Gibson. 161 S.E. 630, 
44 Ga:App. 440—Pratt v. Sloan, 
162 S.E. 276, 41 Ga.App. 150. 

Ill.-—George v. Haas, 148 N.E. 64, 811 
111. 882. 


Ind.—Johns-Manville, Inc. v. Thrane. 

141 N.E. 229, 80 Ind.App. 432. 

Mich.—George Realty Co. v. Gulf 
Reading Co., 266 N.W. 411, 275 
Mich. 442. 

Minn.—Mueller v. Ober, 216 N.W. 
781, 172 Minn. 349. 

Miss—Price v. Harley, 107 So. 673, 
14 2 Miss. 584. 

Mo.—l*eak v. International Harves¬ 
ter Co. of America, 186 S.W. 674, 
194 Mo.App. 128. 

N.Y.—Kerr v. Tagliavia, 168 N.Y.S, 
697. 101 Miso. 614. 

Okl.—Mortgage Bond Co. v. Ste¬ 
phens, 72 P.2d 831, 181 Okl. 182— 
Collins V. Holland, 34 P.2d 587, 
169 Okl. 10. 

Pa.—York Metal & Alloys Co. v. 
Cyclops Steel Co.. 124 A. 752. 280 
Pa. 585—C'^ual Hill Mining Co. v. 
H. W. Johns-Manville Co., 30 Pa. 
Dist. 217. 

Tex.—J. R. Watkins v. McMullan, 
Clv.App., 6 S.W.2d 823—Buchanan- 
Vaughan Auto Co. v. Woosley, Civ. 
App., 218 S.W. 564. 557, citing Cor¬ 
pus Juris. 

Va.—Poole V. Perkins^ 101 S.E. 240, 
126 Va. 331, 18 A.L.R. 1509. 

“If a contract is made in one 
state, to be performed in another, 
and the states are governed by dif¬ 
ferent laws, the law of the place 
where the contract is to be per¬ 
formed will prevail over the law 
where the contract was entered Into, 
and it will be enforced under the law 
of the place of performance.”— 
George v. Haas, 143 N.E. 54, 65, 311 
Ill. 882. 

Validity szplatnsd 

(1) “When the authorities which 
declare that the obligation, inter¬ 
pretation, nature and validity of a 
contract made in one place, which is 
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sumption that the parties to a contract are presumed where the contract is to be performed,33 and is 
to contract with reference to the law of the place often restricted to situations where a contrary in¬ 


to be performed In another, are to be 
determined by the law of the place 
of performance, are examined. It will 
be found that the term ‘validity’ re¬ 
fers to the conditions of the contract 
and the extent and nature of its ob¬ 
ligation, as to which the agreement 
will be upheld or defeated according 
to the sanctions or the prohibitions 
of the law of the place where the 
parties have located the transac¬ 
tion.”—Campbell v. Crampton, C.C. 
N.Y.. 2 F. 417, 423, 18 Blatchf. 150. 

(2) “Validity,” as used in the 
holding that “when a contract is ex¬ 
pressly or tacitly to be performed in 
another place than that where it is 
made, its validity is to be governed 
by the Jaw of the place of perform¬ 
ance,” necessarily means " ‘legality* 
both in form and substance.”—Lar- 
endon's Succession, 3 So. 219, 39 La. 
Ann. 952, 957—Beirne v. Patton, 17 
La. 589, 592. 

Place of performance role criticised 

“Contract in this case was to be 
performed in various states, and 
this illustrates the value of the rule 
above indicated [adoption of law of 
place of making], for, if the place 
of performance was to control, the 
law would find itself in a hopeless 
tangle. In Goodrich. Conflict of 
Laws. 232, it is staled: ‘Real dllfl- 
culty, however, appears in cases 
where performance by the promisor 
is to take place in more than om* 
state, and the agreement is valid 
by the law of one and nol the other. 

. . . There seems nothing left but 

to apply the local contract rules of 
the lex loci contractus, unless the 
question of validity is to be chopped 
up into as many pieces as there are 
different places for performance.’ ”— 
Bernstein v. Lipper Mfg. Co., 160 A. 
770, 772. 307 Pa. 36. 

33L U.S.—Hamilton v. Glassell, C. 
C.A.La., 57 F.2d 1032—New Eng¬ 
land Oil Corporation v. Island Oil 
Marketing Corporation, C.C.A.Va., 
28ti F. 961, certiorari denied 44 S. 
Ct. 7. 263 U.S. 702. 68 L.Ed. 514— 
Gaston, Williams & Wigmore of 
Canada v. Warner, C.C.A.N.Y., 272 I 
F. 66, certiorari granted 41 S.Ct. 
534, 256 U.S. 687, 65 L.Ed. 1172. 
and affirmed 43 S.Ct. 18. 260 U.S. 
201, 67 L.Ed. 210—The Pehr Ug- 
land, D.C.Va., 271 F. 340, 343, quot¬ 
ing Corpus Juris. 

Ill.—George v. Haas, 143 N.E. 641, 
311 Ill. 382. 

Iowa.—Elk River Coal & Lumber Co. 
V. Punk, 271 N.W. 204. 208. 222 
Iowa 1222, 110 A.L.R. 1415, citing 

Corpus Juris. 

Minn.—Mueller v. Ober, 216 N.W. 
781, 172 Minn. 349. 

N.Y.—Balee v. Hidalgo County Wa¬ 
ter Improvement Diet. No. 4 of 


Hidalgo County, Tex., 242 N.Y.S. 
676, 229 App.Div. 660—Smith v. 
Compania Litograflea de la Ila- 
bana, 217 N.Y.S. 39, 43. 127 Mlsc. 
608, citing Corpus Juris, and af¬ 
firmed 222 N.Y.S. 902, 220 App.Uiv. 
782—Kerr v. Tagliavla, 168 N.Y.S. 
697, 101 Mlsc. 614, affirmed 172 N. 
Y.S. 901. 186 App.Div. 893. 

Pa.—York Metal & Alloys Co. v. 
Cyclops Steel Co.. 124 A. 754, 280 
Pa. 585. 

12 C.J. p 450 note 73. 

“Parties are presumed to contract 
with reference to the law of the 
state where their contract is to be 
performed, and to be governed by 
such law, rather than the law of the 
state where the contract was entered 
Into. This rule has been declared 
and applied in practically every va¬ 
riety of contract, including bills of 
exchange, promissory notes, and 
checks drawn in another state paya¬ 
ble in this.”—George v. Haas, 143 N. 
E. 54. 65, 311 111. 382. 

As law of ooutraot 

(1) “The general rule is that 
where a <‘ontract is to be performed 
wholly outside the stale in which 
the contract was made, the parties 
are presumed to adopt the law of the 
place of performance as the law of 
the contract. . . . This same 

principle was applied to a contract 
of employment under compensation 
statutes by the Nebraska court in 
the case of Watts v. Long, 218 N.W. 
410, 412,. 116 Neb. 656, 69 A.L.R. 728, 
wherein the court said: ‘The general 
rule is well established that, where 
the place of the contract and place 
of performance are the same, the 
law of the place where made will 
govern the contract: but it is equal¬ 
ly well established that, where the 
contract is made in one place to be 
executed in another, it will lie gov¬ 
erned by the law of the place of per¬ 
formance. Andrews v. Pond, Ala., 13 
Pet. 65, 10 L.Ed. 61; London Assur¬ 
ance v. Companhia De Moagens Do 
Barreiro, Pa., 17 S.Ct. 785, 167 U.S. 
149, 42 L.Ed. 113; Hall v. Cordell, | 
Ill., 12 S.Ct. 154, 142 U.S. 116, 35 L. 
Ed. 966; Leader Specialty Co. v. 
Chapman, 162 N E 872, 86 Ind.App. 
296.’ ”—Elk River Coal & Lumber 
Co. V. Funk, 271 N.W. 204, 208, 222 
Iowa 1222, 110 A.L.R. 1415. 

(2) “It may be conceded that, 
where a contract is by its term to be 
performed in a place other than that 
in which it is made, the parties, ac¬ 
cording to the trend of American 
authorities, are presumed to adopt 
the law of the place of performance 
as the law of the contract.”—Gaston, 
Williams & Wigmore of Canada v. 
Warner. C.C.A.N.Y., 272 F. 66, certio- 
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rari granted 41 S.Ct. 534, 256 U.S. 
687, 65 L.Ed. 1172, affirmed 43 S.Ct. 
18, 260 U.S. 201, 67 L.Ed. 210. 

Fresumptlou rahuttable 

(1) “The general rule is that the 

validity of contracts ... is to 
be determined by the laws of the 
place of performance. . . . This 

rule is not inflexible because It rests 
upon experience, and Indeed, is the 
result of a permissible inference 
which usually follows a designated 
place of performance. It merely 
stands in the place of evidence. It 
rests upon presumption. Its applic¬ 
ability is based upon the presumed 
consent of the parties. It is a rec¬ 
ognized rule which points the way 
in the absence of something more 
convincing. It is really a rule of 
administration. The rule is prima 
facie. It may yield to particular 
facts or circumstances or to stronger 
presumptions. When presumptions 
are in conffiet the weaker must give 
place to the stronger. . . . There 

is not, however, much to be said 
concerning a conibet of presump¬ 
tions, because in most cases, as here, 
the one fades away upon the ap¬ 
pearance of the other, but the pre¬ 
sumption, hereinafter recognized, be¬ 
ing in the nature of a special or 
favored one, takes precedence over 
u general presumption.”—Mueller v. 
Oner, 215 N.W\ 781, 172 Minn. 349. 

(2) “As to mere personal contracts 
the law thereof as to their validity 
and interpretation, is that of the 
place where they were made; the lex 
loci contractus, unless the parties 
thereto intended that they should 
be governed by the law of the place 
of perforniunce; the lex loci solu¬ 
tionis, or of some other place. That 
IS, tin* place of the contract is, gen¬ 
erally speaking, a matter of mutual 
intention, but the Intended place, as 
delernuned by legal presumption in 
some cases and evidentiary circum¬ 
stances in others, settles all ques¬ 
tions as to the legal test of validity 

I and interpretation. Such presump¬ 
tion, in the absence of evidence to 
the contrary, is that the place of 
making and performance, in a physi¬ 
cal sense, is the place in a legal 
sense, but the place of performance 
when different from that of the ac¬ 
tual making, is the place in such 
legal sense, subject to the presump¬ 
tion being rebutted by clear evidence 
of intention, this being again sub¬ 
ject to some ekeeptions in case of 
intention to commit a fraud on the 
law, such exceptions being possible 
but rare and not concerned in the 
case in hand.”—International Har¬ 
vester Co. V. McAdam, 124 N.W. 
1042, 142 Wis. H4, 118, 26 L.R.A., 
N.S., 774, 20 Ann.Ca8. 614. 
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tent or agreement does not appear.*^ As qualified, 
of course, the rule in effect comes within the inten¬ 
tion doctrine discussed in subsection d, and is in 
accord with the English rule, which holds that while 
in such case the place of performance must be 


taken into consideration as well as the place of mak¬ 
ing, neither is conclusive, and the question rests 
on the intent of the parties as disclosed by the 
whole of the contract.^® 


stated ae ezoeptlon 

(1) “A well-established exception 
occurs, [to the rule stated in the 
preceding text] however, when a 
contract declares speciflcally. or it 
appears by implication, that it is to 
be performed or paid in another 
state or country. Then its validity, 
nature, obligation, and effect is to be 
governed by the law of the place of 
payment or performance."—^Brown v. 
Gates, 97 N.W. 221. 98 N.W. 205, 120 
Wis. 349, 352. 1 Ann.Cas. 85. 

(2) "The grounds of this excep¬ 
tion are that the presumed intention 
of the parties is that it shall be 
deemed to be a contract of the place 
of payment or performance, unless 
such presumption is rebutted by the 
facts and circumstances surrounding 
the making and the performance or 
payment."—Brown v. Gates, supra. 

"Zi«x loci solutionis ... Is a 

phrase by which courts and text 
writers indicate the law with refer¬ 
ence to which parties have contract¬ 
ed and which they are, therefore, 
deemed to have embodied in their 
contract. Liiterally it means the law 
of the place of solution, the law in 
the light of which the contract is to 
be read to determine the rights of 
the parties, and that does not govern 
the remedy in a different state or 
country.”—Davidson v. Browning, 80 
S.E. 363, 73 W.Va. 276, 280. L.R.A. 
1915C 976. 

34. U.S.—Hall v. Cordell, Ill., 12 S. 
Ct. 154, 142 U.S. 116, 35 L.Ed. 956 
—Brierley v. Commercial Credit 
Co., D.C.Pa., 43 F.2d 724, affirmed 
43 F.2d 730, certiorari denied 61 
S.Ct. 182, 282 U.S. 897, 76 L.Ed. 
790. 

Ky. — Twentieth Street Bank v. 

Diehl, 85 S.W.2d 865. 260 Ky. 359. 
Mo.—Zarnecke v. Blue Line Chemi¬ 
cal Co.. App., 64 S.W.2d 772—J. I. 
Case Threshing Machine Co. v. 
Tomlin. 161 8.W. 286, 174 Mo.App. 
612. 

N.Y.—^Klochkov v. Petrogradskl Mej- 
dunarodni Commercheski Bank. 

195 N.E. 216, 266 N.Y. 696, af¬ 
firming 268 N.Y.S. 433, 239 App. 
Div. 687, and reargument denied 

196 N.E. 874, 266 N.Y. 667. and 
certiorari denied 56 S.Ct. 101, 296 
U.S. 683, 80 L.Ed. 412—Goldberg- 
Hudkowsky v. Equitable Life 
Assur. Soc. of U. S., 196 N.E. 149, 
266 N.Y. 451, reversing in part and 
affirming in part Rudkowsky v. 
Equitable Life Assur. Soc. of U. S.. 
265 N.Y.S. 721, 288 App.Dlv. 704, 
which aftrmed 261 N.Y.S. 23. 146 


Misc. 766. reargument denied Gold- 
berg-Rudkowsky v. Equitable Life 
Assur. Soc. of U. S., 196 N.E. 226. 
266 N.Y. 615, certiorari denied 66 
S.Ct. 94, ^96 U.S. 583, 80 L.Ed. 412 
—Dougherty v. Equitable Life 
Assur. Soc. of U. S.. 193 N.E. 897, 
266 N.Y. 71, reversing 266 N.Y.S. 
714, 238 App.Dlv. 696, which af¬ 
firmed in part and reversed in part 
269 N.Y.S. 146, 144 Misc. 363, re¬ 
argument denied 196 N.E. 226, 266 
N.Y. 616. 

Pa.—York Metal & Alloys Co. v. 
Cyclops Steel Co., 124 A. 752, 280 
Pa. 585. 

Tex.—J. R. Watkins Co. v. McMul- 
lan, CIv.App., 6 S.W.2d 823—J. W. 
Denio Milling Co. v. Malin, 166 P. 
1113, 25 Wyo. 143. 

Stated otherwise 

(1) "General rule is that, when 

the contract is to be performed in a 
place other than the place where it 
IS made, the law of the place of per¬ 
formance will govern the validity, 
nature, obligation, and effect, rather 
than the law where the contract is 
made; for that is presumed to be 
the intention of the parties. , . . 

But the law of the place of making 
the contract will govern, if that in¬ 
tention IS expressed by the parties 
or is to be inferred from the circum¬ 
stances."—New England Oil Corp. v. 
Island Oil Marketing Corp., C.C.A. 
Va.. 288 F. 961, 967. 

(2) "As a rule contracts are to be 
construed, and their validity and ef¬ 
fect are to be determined according 
to the law of the place where made. 
To that rule there Is the well-recog¬ 
nized exception that where a con¬ 
tract is made in one state to be per¬ 
formed in another, the law of the 
state of performance will govern 
unless it shall clearly appear that 
the parties intended otherwise."—J. 
W. Denio Milling Co. v. Malin, 166 P. 
1113, 1116, 25 Wyo. 143. 

(3) General rule of law . . . 

is, that a contract is governed, as to 
its nature, obligation, validity, and 
interpretation, by the law of the 
place where it is made, unless the 
parties have in view some other law, 
or unless it is to be wholly per¬ 
formed In some other place, In which 
case the law of the place of perform¬ 
ance, or the law which both parties 
had in view must govern."—^Western 
Union Telegraph Co. v. Favish, 71 
So. 183, 186, 196 Ala. 4. 

Dlsoharg* 

(1) The lex loci solutionis will in 
the absence of a contrary Intention 
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of the parties govern as to the mode 
of discharge. 

U.S.—Mutual Life Ins. Co. v. Cohen, 
Wash., 21 S.Ct. 106, 179 U.S. 262, 
45 L.Ed. 181. 

Md.—Pear v. Bartlett, 32 A. 322, 81 
Md. 435, 33 L.R.A. 721. 

Pa.—Tenant v. Tenant, 1 A. 632, 634, 
110 Pa.St. 478. 

(2) Thus, it was said: "the right 
of a surety to discharge his obliga¬ 
tion by a disregarded notice to the 
creditor to pursue the principal debt¬ 
or, is a matter affecting the obliga¬ 
tion of the contract and must there¬ 
fore be determined by the law of the 
place of the contract," here the place 
of performance.—Tenant v. Tenant, 
supra. 

3 S. Eng.—^Hamlyn v. Talisker Dis¬ 
tillery, [1894] A.C. 202, 207—Ja¬ 
cobs V. Credit Lyonnais, 12 Q.B D. 
589, 599. 601. 1 E.R.C. 338. 

"Where a contract i.s entered into 
between parlies residing in different 
places, where different s> stems of 
law prevail, it is a question, as it 
appears to me. in each case, with 
reference to what law the parties 
contracted, and according to what 
law It was their intention that their 
rights either under the whole or any 
part of the contract should be deter¬ 
mined. In considering what law is 
to govern, no doubt the lex loci solu¬ 
tionis is a matter of great impor¬ 
tance. The lex loci contractus is 
also of importance. In the present 
case the place of the contract was 
different from the place of its per¬ 
formance. It is not necessary to en¬ 
ter upon the inquiry, which was a 
good deal discussed at the bar, to 
which of these considerations the 
greatest weight is to be attributed, 
namely, the place where the contract 
was made, or the place where it is 
to be performed. In my view they 
are both matters which must be 
taken into consideration, but neither 
of them is, of itself, conclusive, and 
still less is it conclusive, as it ap¬ 
pears to me. as to the particular law 
which was intended to govern par¬ 
ticular parts of the contract between 
the parties. In this case, as in all 
such cases, the whole of the con¬ 
tract must be looked at and the 
rights under It must be regulated 
by the intention of the parties as 
appearing from the contract. .It is 
perfectly competent to those who, 
under such circumstances as 1 have 
indicated are entering into a con¬ 
tract, to indicate by the terms which 
they employ, which system of law 
they intend to be applied to the con- 
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In some cases, it is said that if the place of per¬ 
formance is in several different states or countries, 
the presumption does not obtain, the place of mak¬ 
ing governing in such case in the absence of con¬ 
trary agreement.*® 

What constitutes the place of performance is 
treated at length in the CJ.S. title Contracts § 357, 
also 13 C.J. p 582 notes 67-76. 


Matters relating to performance. The cases arc 
apparently in accord with what is usually stated as 
the general rule, that as to matters connected with 
the performance of a contract, the law of the place 
of performance, the lex loci solutionis, governs.*^ 
Expressions have appeared, however, which indicate 
that the intention of the parties in this respect may 
be a factor.** 


Btructlon of the contract and to the 
determination of the rig^hUs arising: 
out of it.”—Hamlyn v. Talisker Dis¬ 
tillery, supra, per Lord Herschell. 

“What is to be the law by which 
a contract, or any part of it. is to 
be groverned or applied, must be al¬ 
ways a matter of construction of the 
contract itself as read by the light 
of the subject-matter and of the sur¬ 
rounding circumstances. Certain pre¬ 
sumptions or rules in this respect 
have been laid down by Juridical 
writers of different countries and ac¬ 
cepted by the Courts, based upon 
common .sense, upon business con¬ 
venience, and upon the comity of 
nations; but these are only pre¬ 
sumptions or prima facie rules that 
are capable of being displaced, wher¬ 
ever the clear intention of the par¬ 
ties can be gathered from the docu¬ 
ment itself and from the nature of 
the transaction.”—Jacobs v. Credit 
Lyonnais, supra. 

‘^Stereotyped rules laid down by 
Juridical writers cannot, therefore, 
be accepted as infallible canons of 
interpretation in these days, when 
cornmerwal transactions have altered 
in character and increased in com¬ 
plexity: and there can be no hard- 
and-fast rule by ■whic-h to con.strue 
the multiform commercial agree¬ 
ments with which in modern times 
we have to deal.”—Jacobs v. Credit 
Lyonnais, supra. 

30. Mo.—Carson Nat. Bank v. Amer¬ 
ican Nat. Dank, App., 34 fc5.W.2d 
143, 147, quoting Corpus Juris in 
a case where intent of jiarlies was 
held to have been apparent. 

N.y.—Smith v. Cornpania luilogranca 
de la Habana, 217 N.Y.S. 39, 127 
Misc. 508, affirmed 222 N.Y.S. 902. 
220 App.Div. 782. 

Pa.—Bern.stein v. Lipper Mfg. Co., 
160 A. 770, 307 Pa. 36. 

12 C.J. p 451 note 77. 

“In this embarra.ssment, I do not 
know that I can do better than to 
fall back on the general rule that a 
contract is to be governed by the 
law of the place where it is made. 
The presumption, that where a con¬ 
tract is to be performed in a differ¬ 
ent Jurisdiction, the parties must be 
intended to have in view the laws of 
the latter, seems to be repelled when 
the performance is to take place in 
several different Jurisdictions. For 
when there are two equal and op¬ 


posite presumptions, neither of them 
can prevail. The present case is still 
stronger; for much of the contract 
was performable, and actually per¬ 
formed in the place where it was 
made. T do not mean to say that 
where the main and principal part 
of a contract is to be performed in a 
state different from that in which it 
is made, the presumption will not 
arise that it la made in reference to 
the laws of such place of perform¬ 
ance, even though some minor and 
incidental parts are required to be 
performed in still different states. 
Such may. very possildy, be the re¬ 
sult in many instances that may oc¬ 
cur. When they happen they will be 
governed by the force of their own 
I’ircumstances.”—Morgan v. New Or¬ 
leans. M. & T. R. Co.. C.C.Ln.. 3 7 F. 
Cas,No.9,804, 2 Woods, 244, 253. 

37. U.S.—Anglo-Continentale Treu- 
hand, A. G. v. St. Louis South¬ 
western Ry. Co., C.C.A.N.Y., 81 F. 
2d 31, certiorari denied Henwood v. 
Anglo-Continentale Treuhand, A. G., 
56 S.Ct. 675, 298 U.S. 655. 80 L.Ed. 
1381—Clark v. Gibbs. C.C.A.Fla., 69 
F.2d 364—Roswell Drainage Dist. 
V. Parker. C.C.A.N.M.. 53 F.2d 793, 
797, citing Corpus Juris —Drown v. 
Ford Motor Co., C C.A.Okl., 48 F.2d 
732—Mountain Lumber Co. v. Da¬ 
vis. D.C.N.Y., 9 F.2d 478, affirmed, 
D.('., 11 F 2d 219, certiorari denied 
46 S.Ct. 488, 271 U.S. 674. 70 L.Ed. 
1145—Mayer v. Hungarian Com¬ 
mercial Dank of Pest, D.C.N.Y., 21 
F.Supp. 144. 

La.—Moore v. Durdine, App., 174 So. 
279. 

Mieh.—George Realty Co. v. Gulf 
Realty Co., 266 N.W. 411, 275 Mich. 
442. 

Mo.—Liebing v. Mutual Life Ins. Co. 
of New York, 207 S.W. 230, 276 Mo. 
118—Peak V. International Har¬ 
vester Co. of Amerlea, 186 S W. 
574, 194 Mo.App. 128. 

N.Y.—Lann v. United Steel Works 
Corporation. 1 N.Y.S.2d 951, 166 
Misc. 465—Thompson v. Lakewood 
Gity Development Co., 174 N.Y.S. 
825, 106 Misc. 680, affirmed 177 N. 
Y.S. 926, 188 App.Div. 996. 

Pa.—Coal Hill Mining Co. v. II. W. 
Johns-ManviUe Co., 30 Pa.Dist. 217. 

R. I.—Hunt V. Jones, 12 R.I. 266, 84 
Am.K. 635. 

S. C.—Livingston v. Atlantic Coast 
Line R. Co., 180 S.E. 343, 176 S.C. 
386. 


Tenn.—Pioneer Savings Co. v. Gan¬ 
non. 86 S.W. 366. 96 Tcnn. 699. 83 
L.R.A. 112, 54 Am.S.R. 858—Rob¬ 
inson v. Queen. 11 S.W. 88, 87 
Tenn. 445. 3 L.R.A. 214, 10 Am.S.R. 
690. 

12 C.J. p 450 note 75. 

“It is the law of the place of per¬ 
formance that controls matters rela¬ 
tive to legality of performance, im¬ 
possibility of performance, and other 
excuses for non-performnnee.”—Cen¬ 
tral Hanover Bank & Trust Co. v. 
Siemens & Halske Aktlengesellschaft, 
D.C.N.Y., 3 5 F.Supp 927. 929, affirm¬ 
ed. C.C.A., 84 F.2d 993, certiorari 
denied Siemens & Halske Actienge- 
sellschaft v. Central Hanover Bank & 
Trust Co.. 81 L.Ed. 431. 

3a U.S.—Clark v. Gibbons, C.C.A. 
Fla., 69 F.2d 364, 365. citing Cor¬ 
pus Juris. 

“When there Is no stipulation 
otherwise . . . matters relating 

to the performance . . . are re¬ 

ferred to the law of the place con¬ 
templated for performance.”—Clark 
V. Gibbons, C.C.A.Fla., 69 F.2d 364, 
365. 

See also a case in which the court 
said in regard to a contract to be 
performed in the place of the forum: 
"Foreigii law cannot control perform¬ 
ance In this state of a . . . con¬ 

tract unless the intent that it shall 
control is manifest.”—Goodman v. 
Deutsf’h-Atlantische Telegraphen Ge- 
sellsehaft. 2 N.Y.S.2d 80. 82, 166 

Misc. 509. 

“This maxim [that the law of the 
place of fulfillment of a contract de¬ 
termines Its obligations] . . 

must of course give way to any In¬ 
ference that can legitimately be 
drawn from the character of the 
contract and the nature of the trans¬ 
action. In most cases no doubt 
where a contract has to be wholly 
performed abroad, the reasonable 
presumption may be that it is in¬ 
tended to be a foreign contract de¬ 
termined by foreign law; Init this 
primA facie view is in its turn ca¬ 
pable of being rebutted by the ex¬ 
pressed or implied intention of the 
parties as deduced from other cir¬ 
cumstances. Again, it may be that 
the contract is partly to be perform¬ 
ed in one place and partly in an¬ 
other. In such a case the only cer¬ 
tain guide is to be found in apply¬ 
ing sound ideas of business, con- 
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The American Law Institute has in eflFect adopt¬ 
ed the general rule, as hereinbefore stated, listing in 
its Restatement of the Law of Conflict of Laws the 
various phases of performance that are governed by 
the law of the place of performance.39 

See the CJ.S. title Payment § 14, also 48 CJ. p 
596 note 68-p 597 note 73, for the law governing 
payments, the CJ.S. title Interest §§ 4, 31, also 33 
CJ. p 184 note 31--p 186 note 73, for the law gov¬ 
erning the right to, and rate of, interest, and the 
C.J.S. title Usury § 4, also 66 C.J. p 143 note 37- 
p 160 note 82, for the law governing usurious con¬ 
tracts. 

d. Intention of Parties 

(ly In general 


(2) Limitations on rule 

(3) Presumptions 

(1) In General 

The basic rule In many Jurlsdlctlona Is that, subject 
to the limitations stated in the next subdivision of this 
section, the intention of the parties generally determines 
the place the law of which will govern a contract with 
respect to its nature, validity, obligation, and interpreta¬ 
tion. 

It is often stated as a principal of universal law 
that a contract is governed by the law with a view 
to which it is made.^® This is but another statement 
of what seems to he the basic rule in force in many 
jurisdictions that the intention of the parties, ex¬ 
press or implied, generally determines the law that 
governs a contract with respect to its nature, valid¬ 
ity, obligation, and interpretation,^^ it being appar- 


venience, and sense to the langruagre 
of the contract itself, with a view 
to discovering from it the true in¬ 
tention of the parties. Even in re¬ 
spect of any performance that is to 
take place abroad, the parties may 
still have desired that their liabili¬ 
ties and obligations shall be gov¬ 
erned by English law; or it may be 
that they have intended to incor¬ 
porate the foreign law to regulate 
the method and manner of perform¬ 
ance abroad, without altering any of 
the incidents which attach to the 
contract according to English law." 
—Jacobs V. Credit Lyonnais. 12 Q.B. 
D. 689. 601, 1 E.H.C. 338. 

XatersBt 

Lex loci solutionis will in the ab¬ 
sence of evidence of a contrary in¬ 
tention of the parties govern as to 
the right to, and rate of. Interest. 
U.S.—Miller v. Tiffany, Ind., 1 Wall. 
298. 17 L.Ed. 540. 

La.—Depeau v. Humphreys, 8 Mart. 
N.S. 1. 

N.J.—Healy v. Gorman, 15 N.J.Law 
328. 

N.Y.—Curtis v. Leavitt. 16 N.T. 9— 
Berrien v. Wright, 26 Barb. 208— 
Chapman v. Robertson, 6 Paige 627, 
31 Am.D. 264. 

39. "Duty for the performance of 
which a parly to a contract is bound 
win be discharged by compliance 
with the law of the plac^ of perform¬ 
ance of the promise with respect to: 
(a) the manner of performance; (b) 
the time and locality of performance; 
(c) the person or persons by whom 
or to whom performance shall be 
made or rendered; (d) the sufhciency 
of performance; (e) excuse for non¬ 
performance."—Restatement, Conflict 
of Laws 8 368. See also 86 369-372. 

40. U.S.—Boseman v. Connecticut 
General Life Ins. Co., Tex., 67 S. 
Ct. 686, 301 U.S. 196, 81 L.Ed. 1036, 
affirming, C.C.A., Connecticut Gen¬ 
eral Life Ins. Co. v. Boseman, 84 


F.2d 701, certiorari granted 67 S. 
Ct. 312, 299 U.S. 637, 81 L.Ed. 395— 
Wayman v. Southard, Ky., 10 
Wheat. 1. 6 L.Ed. 263. 

Ind.—Chalmers & Williams v. Sur¬ 
prise, 123 N.E. 841, 70 Ind.App. 646. 
Ohio.—Connecticut General Life Ins. 
Co. v. Richardson, 11 Ohio App. 
405. 

Or.—Sterrett v. Stoddard I-umber 
Co.. 46 P.2d 1023. 160 Or. 491. 

41. U.S.—Joffe V. Bonn, C.C.A.N.J., 

14 F.2d 50. 

Ala.—J. R. Watkins Co. v. Hill, 108 
So. 244. 214 Ala. 607. 

Iowa.—Liljedahl v. Glassgow, 180 N. 

W. 870, 190 Iowa 827. 

Miss.—Greenlee v. Hai^din, 127 So. 

777, 157 Miss. 229, 71 A.L.R. 741. 
N.T.—Compania De Inversiones In- 
lernacionales v. Industrial Mort¬ 
gage Bank of Finland. 198 N.E. 
617, 269 N.Y. 22, 101 A.L.R. 1313, 
affirming 280 N.Y.S. 774, 244 App. 
Div. 778, and certiorari denied 56 
S.Ct. 443, 297 U.S. 705, 80 L.Ed. 
993, and amended on other grounds 
199 N.E. 691, 269 N.Y. 602. 
Okl.—Atchison, T. & S. F. Ry. Co. 

V. Smith, 132 P. 494, 38 Okl. 167. 
Va.—Poole V. Perkins, 101 S.E. 240, 
126 Va. 331, 18 A.L.R. 1509. 

12 C.J. p 461 note 78. 

**ObJsot Is to asoortala real inten¬ 
tion of the parties; and to ascertain 
that intention, regard may be had to 
the nature of the instrument itself, 
the situation of the parties execut¬ 
ing it, and the purpose they had in 
view."—Davis v. ^Etna Mul. F. Ins. 
Co.. 34 A. 464, 67 N.H. 218, 219. 
Other etatemente 

"When persons execute in one 
state a contract to be performed in 
another, they may contract with 
reference to the law of either state; 
their intention being, as is usual in 
matters of contract, allowed to con¬ 
trol."—Clark v. Gibbs, C.C.A.Fla.. 69 
F.2d 364, 366. 


Advantages of Intention rule 

(1) "The rule of following the In¬ 
tention of the parties has also the 
merit of flexibility and will cover all 
cases which can arise. No les.s gen¬ 
eral rule can do so. As Lord Bowen 
said in Jacobs v. Credit Lyonnais 
London Agency: ‘Stereotyped rules 
laid down by Judicial writers cannot 
therefore be accepted as infallible 
canons of interpretation In these 
days when commercial transactions 
have altered in character and in¬ 
creased in complexity: and there can 
be no hard and fast rule by which to 
construe the multiform commercial 
agreements with which in modern 
times we have to deal.’ "—Mayer v. 
Roche, 75 A. 235, 236, 2;i7. 77 N.J.Law 
681. 

(2) "The later form of statement, 

which treats the proper law of the 
contract as that which the parties in¬ 
tended or may fairly be presumed to 
have intended, is the more accurate. 
It harmonizes with the general rule 
which leads the courls to give effect 
to the intentions of the parties as far 
as they are embodied in words, and 
it does away with the apparent dis¬ 
crepancy between eases . . . 

where the court said: ‘Generally 
speaking, the law of the place where 
the contract is to be p<*rformed is the 
law which governs as to its valid¬ 
ity and interpretation.’ ”—Mayer v. 
Roche, supra. 

(8) "In our opinion, ... it 
furnished the most satisfactory and 
consistent solution of the question. 
It affords a simple and uniform rule, 
fair to both parties, and applicable 
alike to all contracts, regardless of 
whether the parties reside in the 
same or different states; and it gives 
due recognition to the sovereignty of 
the state whose laws are thus in¬ 
voked. ... We content ourselves 
with the statement that it appears to 
us as being supported by the better 
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ent from this statement of the rule that one of the 
questions which the court must answer is whether 
the parties have in any way indicated their inten¬ 
tion as to the law which is to govern their con- 
tract.^2 The intention rule is frequently stated as 
an exception to the place of making rule, see subdi¬ 
vision b of this section, or place of performance 
rule, see subdivision c of this section. In such cas¬ 


es, the law of the place whose law the parties in¬ 
tended should govern prevails over the law of the 
place of making^^ or the law of the place of per¬ 
formance,^^ as the place whose law will control. 

Where the intention rule prevails, it must, and 
docs, of course, follow that the parties to a con¬ 
tract may by express stipulation agree on the law 
which is to govern their contract,^® and where the 


reason and by entirely sufficient au-' 
thorlly.”—Poole v. Perkins, 101 S.E. 
240, 243, 126 Va. 331, 18 A.L.R. 3609. 

Koffio of rale immaterial | 

“It may be that the rule which ap- | 
plies the lex loci contractus to the 
validity of contracts made in one 
state to be performed in another is 
the more lof^ical, and it would scorn 
that the law either of the place of 
making?, or of performance, should 
app4y absolutely, without reference 
to the intention of the parties; but 
the intention rule is too firmly fixed 
in the judicial history of this state 
to be now champed by judicial ac¬ 
tion."—Greenlee v. Hardin, 127 So. 
777, 778, 157 Miss. 229, 71 A.L.R. 741. 

Sole criticized 

(1) "In scan-h for the actual in¬ 
tent of the parlies when none is ex- 
pre.sBed there is an element of lejjal 
jufftfhry. Usually parties to trans¬ 
actions of this nature, referable to 
one stale or another, or in part to 
one slate and in part to another, 
have no unexpressed but actual in¬ 
tent ns to the law which .shall con¬ 
trol. The question of what law gov¬ 
erns does not suKRe.st itself to them. 
Why should it?"—Green v. North- 
westi'rn Trust Co., 150 N.W. 229, 231, 
128 Minn. 30, LRA.l'JlfiD 739. 

(2) "As a matter of fact, they 

probably did not stop to consider 
what was the lepal effect of their 
afrreement, or whether there was any 
diversity in the law of the two 
slates: and, therefore, when we 

speak of the ‘question of intent,' we 
are making use of what may perhaps 
be termed a ‘legal fiction’; but, 
nevertheless, the law does look at 
the acts of the parties, and the cir¬ 
cumstances surrounding them, which 
may possibly have exerted some in¬ 
fluence upon their action.s, and then 
assumes that their intention is in 
harmony with such acts and circum¬ 
stances."—Grand v. Livingston, 38 
N.Y.S. 490, 494, 4 App.Div. 589. 

4A. Okl.—Atchison. T. ft S. P. Ry. 

Co. V. Smith, 132 P. 494. 38 Okl. 

167. 

"Question then arises: Were the 
acts of the parties such as to make 
it Impossible for the court to deter¬ 
mine their intention as to which laws 
should be looked to for the purpose 
of determining the validity of any 
rights arising out of this contract?" 


—Atchison, T. ft S. P. Ry. Co. v. 
Smith, supra. 

40. N.T.—Smith v. Companla Lito- 
grafica de la Habana, 217 N.Y.S. 
39, 3 27 Misc. 508. affirmed 222 N. 
Y.S. 902, 220 App.Div. 782. 

12 C.J. p 449 note 63. 

"General rule certainly is, that the 
lex loci contractus determines the 
nature and legal Quality of the act 
done; whether It constitutes a con¬ 
tract: the nature and validity, obli¬ 
gation and legal effect of such con¬ 
tract; and furnishes the rule of con¬ 
struction and interpretation. Thi're 
may, perhap.s. be exceptions to this 
rule; as where parties happen to 
meet on a desolate island in a sav- 
aRc country, where the principles of 
commer<*c and civilization do not pre¬ 
vail. or where a settled munieirial 
law is not enforced or regarded. Per¬ 
haps such would be the construction 
of a contract between American or 
European mereshants in China, who 
rather reside on the eonflnes of that 
empire, than live under its govern¬ 
ment; and where they may be pre¬ 
sumed to have reference, in their 
dealings, to the general laws and 
usages of the eominerclal world, 
without regard to the laws of the 
people with whom they temporarily 
reside."—Carnegie v. Morrison, 2 
Mete., Mass., 381. 397. 

44. U.S.—^New England Oil Corpora¬ 
tion V. Island Oil Marketing Cor¬ 
poration, C.C.A.Va, 288 F. 961. cer¬ 
tiorari denied 44 S.Ct. 7, 263 U.S. 
702, 68 L.Ed. 614. 

Neb.—Farm Mortgage & Loan Co. v. 

Beale, 202 N \V. 877, 113 Neb. 293 
Pa.—York Metal & Alloys Co. v. Cy¬ 
clops Steel Co., 124 A. 752, 753, 280 
, Pa. 585. 

"Generally, as to its formalities 
and its interpretation, obligation and 
effect, a contract is governed by the 
laws of the place where it is made, 
and if 11 is valid there it is valid 
everywhere; hut when It is made In 
one state or country to be performed 
in another state or country its valid¬ 
ity and effect arc to be determined by 
the laws of the place of performance. 
It is to be presumed that parties en¬ 
ter into a contract with reference to 
the laws of the place of performance, 
and unless it appears that the inten¬ 
tion was otherwise those laws deter¬ 
mine the mode of fulfillment and ob¬ 
ligation and the measure of liability 

891 


for its breach."—York Metal ft Al¬ 
loys Co. V. Cyclops Steel Co., supra. 

45^ Miss.—Caslleman v. Canal Bank 
ft Trust Co.. 156 So. 648. 649, 171 
Miss. 291. citing Oorpuz Juris. 

Mo.—Fidelity Loan Securities Co. v. 
Moore. 217 S.W. 286, 280 Mo. 315— 
Brotherhood of Railroad Trainmen 
V. Adams, 6 S.W.2d 96. 222 Mo.App. 
689. 

Neb.—Farm Mortgage & Loan Co. v. 

Beale, 202 N.W. 877. 113 Neb. 293. 
N.Y.—Westchester Mortgage Co. v. 
Grand Rapids ft I. R. Co., 158 N.E. 
70, 246 N.Y. 194, modifying 219 N. 
Y.S. 695, 219 App.Div. 733, which 
modified 213 N.Y.S. 593, 126 Misc. 
634, rcargument denied 169 N.E. 
643, 246 N.Y. 540—Strebler v. Wolf, 
273 N.Y.S. 663, 152 Misc. 859. 

Okl.—Midland Savings & Loan Co. v. 
Evans, 171 P. 726, 69 Okl. 196— 
Midland Savings ft Loan Co. v. 
Henderson. 150 P. 868, 47 Okl. 693. 
12 C.J. p 461 note 79. 

Bubstltuts for plooo of making 
proper 

"Parties may Hub.stiiute the laws 
of another place or country, than 
that where the contract is entered 
into, both, in relation to the legality 
and (‘Xtent of the original obligation, 
and in relation to the respective 
rights of the parties, for a breach 
or violation of its terms. This I call 
a substitution of the laws of another 
place or government, for those of the 
place of entering into the contract, 
and which is noted by the authorities 
as an exception to the general rule. 
This is allowed in all civilized coun¬ 
tries, and recognized as part of the 
jus gentium, or law of nations, re¬ 
specting private and personal rights, 
and in all cases, where the subject- 
matter of the contract is not malum 
in se, immoral, or contrary to the lo¬ 
cal policy, or dangerous to the peace 
and good order of the particular com¬ 
munity. in which it is sought to be 
enforced.”—Fidelity Loan Securities 
Co. V. Moore. 217 S.W. 286, 288, 289, 

I 280 Mo. 316. 

Stipulation vital part of oontraot 

"The parties had the right to con¬ 
tract, and to agree in such contract 
that the laws of Texas should gov¬ 
ern their contract. This Intention of 
the parties will be carried out by the 
courts, when they are called upon to 
enforce the contract. In other words, 
it is a vital part of the contract.*'-— 
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express intention of the parties in that regard is 
made to appear, it will be given effect.^® 

The intention is to be gathered, if possible, from 
the circumstances surrounding the particular trans¬ 
action,^^ it being often said in this regard that nei¬ 


ther the place where the contract is made nor the 
place at which it is to be performed is conclusive 
as to the law by which the parties intended the 
contract t© be governed, both being merely impor¬ 
tant indicia of such fact, to be considered with oth¬ 
er relevant circumstances.^* 


Fidelity Loan Securities Co. v. Moore, 
supra. 

Other statements 

(1) “That parties to a contract 
may expressly or impliedly agree 
that the law of a Jurisdiction other 
than that of the domicile or the place 
of signing shall control is beyond 
question.”—JefTris v. Kanawha Fuel 
Co., 196 N.W. 238, 239, 182 Wis. 203. 

(2) ”We regard it as the sollled 

law that, when a substantial portion 
of a transaction has been had and is 
to be had in one state and a substan¬ 
tial portion in another, the partie.s 
may by express terms agree as to 
which of the laws of the two states 
are to govern in respe<*t to the ob¬ 
ligations of that contract. . . It 

is, of course, not permissible that, 
for the purposes of evasion, a fic¬ 
titious stipulation, in the respect 
mentioned, may be enforced; but. 
so long as made in good faith 
and under admissible facts, such a 
stipulation is as good in law as any 
other provision which, under the lib¬ 
erty of contract, the parties may 
elect to in.sert in their agreement.” 
—Castlernan v. Canal Bank & Trust 
Co., Miss., 156 So. 648, 649, 171 Miss. 
291. 

(3) "Parties In contracting may 
adopt as part of their contract the 
laws of a state other than their own 
if not contrary to the law or public 
policy of the state where the con¬ 
tract is made and to be performed.” 
—Connecticut General Life Ins. Co. 
V. Boseman, C.C.A.Tex., 84 F.2d 701, 
705. 

leaking and performanoe In dlffersnt 

states 

U.S.—Clark v. Gibbs, C.C.A.Pla., 69 

F.2d 364. 

Objections to choice of law by par¬ 
ties 

“People cannot by agreement sub¬ 
stitute the law of another place; they 
may of course incorporate any pro¬ 
visions they wish into their agree¬ 
ments—a statute like anything else— 
and when they do, courts will try to 
make sense out of the whole, so far 
as they can. But an agreement is 
not a contract, except as the law 
says it shall be, and to try to make 
it one is to pull on one’s bootstraps 
Some law must impose the obliga¬ 
tion, and the parties have nothing 
whatever to do with that; no more 
than with whether their acts are 
torts or crimes.”—E. Gerll & Co. v. 
Cunard S. S. Co., C.C.A.N.Y.. 48 F.2d 
116, 117. 


Ziaw stlpnlatsd not binding 

The validity of a husband’s con¬ 
tract, made in FYance where many of 
its provisions were to be performed, 
to create trust fund for payment of 
stated annual income to his divorced 
wife, has been held not determinable 
by New York law, although reciting 
that it was to he construed and in¬ 
terpreted by such law, such recital 
not being controlling c^ven if it could 
be stretched to mean that the valid¬ 
ity of the contract was to be gov¬ 
erned by the New York Law. The 
court said in this ca.se: "We cannot 
accept the . . , assumption that 

the validity of the contract must be 
determined by the law of New York. 
Apparently the agreement was made 
in France, and man.v of its provisions 
were to be performed there. The 
recitation that it was to be ‘con¬ 
strued and interpretc'd* by the law ©f 
New York cannot be taken as an ex¬ 
pression of intention that its validity 
was to be governed by that law; nor 
would such intention, if expressed, 
be controlling. It can only mean 
that the meaning and elTect to be 
given the terms of the contract were 
to be governed by New York Jaw. 
The legality of a contract is to be 
determined by the law of the place 
where it is made.”—Commissioner of 
Internal Revenue V. Hyde, C.C.A.N. 
Y., 82 F.2d 174. 

46. U.S.—Clark v. Gibbs, C.C.A.Fla., 
69 P.2d 364—Liberty Nat. Bank & 
Trust Co. in New York v. New 
England Investors Shares, D.C. 
Mass., 25 F.2d 493. 

Ind.—Chalmers & Williams v. Sur¬ 
prise, 123 N.E. 841, 70 Ind.App. 646. 
"F.xpress adoption of the foreign 
law by the parties has the same ef¬ 
fect as adoption by rule of law.”— 
Globe Slicing Mach. Co. v. Murphy, 
158 A. 26. 28. 161 Md. 667. 

47. U.S.—Pritchard v. Norton, La., 1 
S.Ct. 102, 106 U.S. 124, 27 L.Ed. 
104. 

Miss.—Greenlee v. Hardin, 127 So. 

777, 167 Mias. 229, 71 A.L.R. '.Ml. 
N.Y.—Wilson v. Lewiston Mill Co., 
44 N.E. 969, 160 N.Y. 314, 65 Am. 
St. 680. 

Okl.—Atchison, T. & S. P. Ry. Co. v. 
Smith, 132 P. 494, 38 Okl. 157. 

48. U.S.—Joffe V. Bonne, C.C.A.N.J., 
14 F.2d 60. 

N.J.—Mayer v. Roche. 76 A. 236, 77 
N.J.Law 681. 

N.Y.—Wilson v. Lewiston Mill Co., 
44 N.E. 969, 961, 160 N.Y. 314, 66 
Am.St. 680. 


Factors oonsldarsd 

(1) “As has well been stated, the 
question must be determined with 
reference to the facts and circum¬ 
stances surrounding the parlies in 
each case presented, and the inten¬ 
tion of the parties, so far as it is 
disclosed, must control. The place 
where the contract is accepted is im¬ 
portant. It fixes the time that the 
minds of the parties met, and the 
contract was consummated. It does 
not, however, necessarily determine 
the place or the law under which the 
contract must be executed. So, also, 
is the place important where the con¬ 
tract was talked over, and its sub¬ 
stantial details arranged. Yet this, 
standing alone, may not control, for 
the place in which the contract is to 
be executi'd is of equal lmportan<*e 
In determining what must have been 
the intention and purpose of the par¬ 
ties. The lex loci solutionis and the 
lex loci contractus must both be 
taken into consideration, neither of 
itself being conclusive; but the two 
must be considered in connection 
with the whole contract, and the cir¬ 
cumstances under which the parties 
acted in determining the question of 
their intent.”—Wilson v. Lewiston 
Mill Co., supra. 

(2) “As a general rule, the fact 

that parties malee a note in one juris¬ 
diction to be paid in another will, in 
the absence of anything to the con¬ 
trary, Justify the conclusion that 
they intend the law of the place of 
performance to govern. , . . But 

the place where the contract is made 
and the place where it is to be per¬ 
formed are important indicia in the 
determination of the jurisdiction by 
whose law the parties may fairly be 
pre.sumed to have intended that the 
contract should be governed, but 
neither is conclusive. All the facts 
disclosed by the evidence must be 
considered.”—Joffe v. Bonn, C.C.A.N. 
J., 14 F.2d 60, 52. 

Bigniflcaaoe of place of making 

"The act of the parties in entering 
into a contract at a particular place, 
in the absence of anything shown to 
the contrary, sufflclenlly indicates 
their intention to contract with 
reference to the laws of that place; 
hence the rule as It is usually stated 
Is that a contract as to its validity 
and interpx^tation is governed by the 
law of the place where it is made, 
the lex loci contractus; or more ac¬ 
curately, that contracts are to be 
governed as to their nature, validity 
and interpretation by the law of the 
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(2) Limitations on Rule 

The rule that the intention of the parties as to the 
law to govern their contract prevails is usually quallfleil 
by the requirement of good faith on the part of the par¬ 
ties and limited to a choice between the piace of making 
and the place of performance. 

In its actual application in the cases, the inten¬ 
tion rule is much narrower than its broad languaj^e 
would indicate, and is said to be subject to definite 


limitations and exceptions.^* Hence, it is often 
stated that where the parties have by agreement se¬ 
lected the law to govern, it will be given effect only 
if such selection be in good fakh,®* and without in¬ 
tent to evade the law which might otherwise ap- 
ply.^i In many cases, the intention rule is further 
qualified by the requirement that the place whose 
law it is stipulated or intended should govern, bear 
definite relation to the transaction or contract,** 


place where they are made, unless 
the contractinif parties clearly ap¬ 
pear to have had some other place 
in view.”—Livingston v. Atlantic 
Coast Line R. Co., 180 S.E. 343. 845, 
3 76 S.C. 385. 

49. R.I.—Owens v. Hagonbeck-Wal- 
lace Shows Co.. 192 A. 158, 163, 112 
A.L.R. 113. reargument denied 192 
A. 464. 112 A.L.R. 113. 
"Examination of such authorities 
. . . discloses that in nearly all 

instances the parties have expressed 
an intent, or the court has presumed 
an intent from the facta and cir¬ 
cumstances. that either the law of 
the place of making or of the place 
of performance of the contract 
.should be controlling. Assuming 
that the language used in the con¬ 
tract la fore ua can be conssidercd as 
expres.sing the intent of the parties 
that they desired to have the obliga¬ 
tion of their contract construed by 
the law of Florida, as cxi.sting when 
the contract was made, in our judg¬ 
ment the right to have cfTect gUen 
to such an agreement is subject to 
limitations. In reference to this 
suhje<'t the following appears in 6 
Page, Law of Contracts, S 3571: 'If 
this principle is to he used at all, it 
is therefore hi'ttcr to slate it with 
the qualification that the law by 
which the parties elect to he hound 
must he the Jaw of a jurisdiction 
which has some connection with 
the <-ontract. hy which form of 
expression is prohahly meant that 
the parlies may elect het^c*en the 
different systenns of law, which the 
law would construe as competing 
systems; but they ran not elect 
the law of any other jurisdiction.' 
A similar view is expressed by 
the aut«hor in 2 Beale, Conflict of 
Law.s, 1081: ‘Another limitation fre¬ 
quently enforced by the courts is a 
limitation upon the breadth of choice 
of the parties. . . . The courts 

have, therefore, generally confined 
the parties in their choice of law 
either to the law of the place of 
making or to the law of the place of 
performance. In one or two cases, 
to be sure, the courts have gone 
further and allowed, the law of some 
third state to be adopted, as for in¬ 
stance the slate of residence of the 
promisor or the state of situs of the 
security. In general, however, this 
extension is not permitted, and the 


parlies are confined rigidly to the 
law of the two places, that of mak¬ 
ing and that of performance.* . . . 

The limitations above referred to 
have been most frequently applied 
in cases involving questions of in¬ 
terest, usury, and commercial paper, 
in instances where the parties ex¬ 
pressed an intent In relation to the 
law they wished to govern the trans¬ 
action In whic*h they were engaged. 
Seeman v. Philadelphia Warehouse 
Co.. N.Y.. 4 7 S.Ct. 626, 274 U.S. 403, 
71 L.Ed. 3123; Brlerley v. Commer¬ 
cial Credit Co., D.C Pa., 43 P.2d 724: 
Arnold V. l't»tter. 22 Iowa 194; Unit¬ 
ed States Savings & Loan Co. v. 
Scotl. 34 S.W. 23r.. 98 Ky. 695; Craw¬ 
ford V. S<‘attle, Renton & S. R. Co.. 
150 P. 1155, 1157, 86 Wa.sh. 628, L. 
R.A.191CD 732. In the case last c*it- 
ed, the court, 150 P. 1155. 1157, 86 
Wash. 628, 635. LR.A.1916D 732, 

held: *It is well settled hy the au¬ 
thorities that the parties to a con¬ 
tract may make the same with refer¬ 
ence to the laws of any state or 
country and have their contractual 
rights governed thereby, provided 
on-ly that such laws have a real, and 
noi a mere fl<’litlou.s, connection wilh 
the .subject-matIer of the transaction. 
It is enough to support thi.s power 
to contract with reference lo the 
laws of some particular state or 
country Hint some of the substantial 
elements of the contract have their 
situs in the state or country the 
laws of which the parties intend to 
control their rights under the con¬ 
tract. The intention of the parlies 
in this respect may he evidenced by 
express w'ords in the contract, or 
may he presumed from the facts and 
circuni.stances attending the making 
of the contract. . . The appli¬ 

cation of the general principle under 
discussion i.s further limited hy cer¬ 
tain other well-recognixed exceptions. 
It is almo.st universally held that the 
parties, in exercising the power to 
select the jurisdiction whose law 
they intend to have control the ob¬ 
ligations, rights, and duties under 
their contract, must act in good faith 
and with no purpose of evasion or of 
avoiding some provision of the law 
of the place of making. Andrews v. 
Pond. AVa.. 13 Pel. 65. 10 L.Ed. 61; 
New York Life Ins. Go. v. Cravens, 
Mo., 20 S.Ct. 962. 178 U.S. 389, 44 L. 
Ed. 1116. It is also well settled that 
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no stipulations of the parties as to 
the law they intend to have govern 
their contract will be given effect to. 
If It is considered to be contrary to 
the public policy of the law of the 
forum Hagen back & Great Wallace 
Show Co. V. RandaW, 126 N.E. 501. 
75 Ind.App. 417. See Winward v. 
Lincoln. 51 A. 106, 23 R.T. 476, 64 
L.R.A. 160."—Owens v. Hagenheck- 
Wallace Shows Co., supra. 

50. Mis.s.—Castleman v. Canal Bank 
& Trust Co., 156 So. 648, 171 Miss. 
291. 

Okl.—Midland Savings & Loan Co. 
V. Evans. 171 P. 726. 69 Okl. 196— 
Midland Savings & Loan Co. v. 
Henderson, 150 I*. 868. 47 Okl. 693. 
R.T.—Owens v. Hagenheck-Wallace 
Shows Co., 192 A. 158, 112 A.L.R. 
113, reargument denied 192 A. 464. 
112 A.L.R. 113. 

12 C.J. p 451 note 80. 

Xn ahsenoe of fraud 
Ind—Chalmers K- Williams v. Sur- 
pri.se, 123 N.E. 841, 70 Ind.App. 646. 

51. Miss.—Castleman v. Canal Bank 
& Trust Co., 156 So. 648, 171 Miss. 
291, 

R1—Owens V. Hagenheck-Wallace 
Show^s Co., 192 A. 158, 312 A.L.R. 
113, reargument denied 192 A. 464, 
112 A.L.R. 113. 

12 (\J. p 4 51 note 81. 

Usury law 

(1) Where a contract is made in 
one state, to he perforrnt'd in another, 
the imrties may agree that the inter¬ 
est rate shall he In accordance with 
the law of either stalt*, unless the 
object is to evade the usury laws 
of the place where the contract is 
made.—Arnold v. Potior, 22 Iowa 
194. 200. 

(2) In the above case the court 

.said: "In thus holding, wo, of 

course, do not decide that two citi¬ 
zens of Massachiisells could make a 
contract in that State, payable there 
or in New York, agree to be govern¬ 
ed hy the laws of Iowa or Califor¬ 
nia, and thereby avoid the conse¬ 
quences of the usury. Nor do we 
hold that a citizen of one State 
could make his note in another to a 
resident there, payable in a third, 
with interest as allowed In a fourth.*' 
—Arnold v. Potter, 22 Iowa 194, 200. 
5fl. U.S.—Brlerley v. Commercial 

Credit Co., C.C.A.Pa., 43 P.2d 780, 
affirming, D.C.. 48 F.2d 724, and 
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the choice ordinarily accorded the parties being that 
of the place of making or the place of perform- 
ance.®3 Where the place of performance is fixed 
in another place for the purpose of evading the law 
of the place where the contract is made, the legal 
consequences of the agreement must be decided by 
the law of the place where the contract is made.®^ 

(3) Presumptions 

Where the intention ruie prevaiis, the rule is usually 
accompanied by presumptions that the law of the place 
whose law will uphold the contract was intended, that 
the law of the place of making was intended unless per¬ 


formance is to be elsewhere, In which case the place of 
performance was intended. 

Where the intention doctrine prevails, the rule is 
generally accompanied by certain presumptions in 
which the courts indulge in ascertaining the intent 
of the parties, all of which are subject to rebuttal 
or contradiction by proof of the contrary or actual 
intent.^5 Among these presumptions perhaps the 
strongest is that the parties intended the contract to 
be governed by the law of the place in which the 
contract would be valid rather than by the law of 
the place where it would be invalid.^® It has been 


certiorari denied 51 S.Ct. 182, 282 
U.S. 897, 75 L..Ed. 790. 

R.I.—Owens v. Hagen beck-Wall ace 
Shows Co.. 192 A. 158. 112 A.L.R 
113, reargument denied 192 A. 464. 
112 A.L.R. 113. 

Tenn.—Manufacturer’s Finance Co. v. 

B. L. Johnson & Co.. 15 Tenn.App. 
236. 

Wash.—Crawford v. Seattle, etc., R. 
Co., 160 P. 1155, 86 Wash. 628, L. 
R.A.1916D 732. 

Btated otlierwlss 

Parties to a contract may agree 
that it shall be governed by the law 
of a particular state where some ele¬ 
ment of the contract is properly re¬ 
ferable to such state. 

U.S.—Brierley v. Commercial Credit 
Co., P.C.Pa., 43 P.2d 724, affirmed, 

C. C.A., 43 F.Sd 730, certiorari de¬ 
nied 61 S.Ct. 182. 282 U.S. 897. 75 
L.Ed. 790. 

Mo.—Hansen v. Duvall, 62 S.W.2d 
732. 333 Mo. 69. 

53. U.S.—Andrews v. Pond, Ala., 13 
Pet. 66. 10 T^.Ed. 61. 

N.C.—Bundy v. Commercial Credit 
Co., 167 S.E. 860, 200 N.C. 611. 
Ettipulatlon iaeffsctlve 

Stipulation that agreement should 
be governed by laws of certain state 
was immaterial, where parties did 
not contemplate either making or 
performance of contract in such 
state.—Bundy v. Commercial Credit 
Co., supra. 

54 . U.S—Andrews v. Pond, Ala., 13 
Pet. 65, 10 L.Ed. 61. 

65 . U.S.—Pritchard v. Norton, La., 
1 S.Ct. 102, 106 U.S. 127, 27 L.Ed. 
104 — JolTe V. Bonn, C.C.A.N.J., 14 
P.2d 60. 

Iowa.—Llljedahl v. Glas.sgow, 180 N. 

W. 87t), 190 Iowa 827. 

Minn.—Mueller v. Qber, 215 N.W. 781, 
172 Minn. 849. 

N.Y.—South v. Compania Litograflca 
De La Habana, 217 N.Y.S. 39, 127 
Misc. 608. 

N.C.—Bundy v. Commercial Credit 
Co., 157 S.E. 860, 200 N.C. 511. 

Okl.—^Atchison, T. A 8. F. Ry. Co. v. 

Smith, 132 P. 494, 38 Okl. 157. 

53. U.S.— Joffe V. Bonn, C.C.A.N.J., 
14 F.2d 60. 


Cal.—Robbins v. Pacific Eastern Cor¬ 
poration, 65 P.2d 42, 8 Cal.2d 241. 
Minn.—Mueller v. Ober, 215 N.W. 

781. 172 Minn. 349. 

Mo.—J. I. Case Threshing Mach. Co. 
v. Tomlin. 161 S.W. 286, 174 Mo. 
App. 612. 

N.D.—Storing v. National Surety Co., 
215 N.W. 875. 66 N.D. 14. 

Va.—Poole V. Perkins. 101 S.E. 240, 
126 Va. 331, 18 A.L.R. 1509. 

Xn abseaos of contrary stlpnlation or 
showing 

(1) “In the absence of any express 
stipulation of the parties as to which 
law shall govern, and in the absence 
of any evidence showing what law 
should govern, it will be presumed 
that the contract was made with 
reference to that law which recog¬ 
nizes it as valid. But when that evi¬ 
dence is present and shows which 
laws was Intended, then such pre¬ 
sumption vanishes.**—J. I. Case 
Threshing Mach. Co. v. Tomlin, 161 
S.W. 286. 289, 174 Mo.App. 512. 

(2) “Where the place of the mak¬ 
ing is not the place of the perform¬ 
ance of the contract, and the con¬ 
tract is valid in one place and void 
in the other, the parties, in the ab¬ 
sence of express declaration or con¬ 
trolling circumstance to the contrary, 
will be presumed to have intended 
the contract to be valid and to be 
governed by the laws of the place 
which validates It. They 'cannot be 
presumed to have contemplated a law 
which would defeat their engage¬ 
ments.* ’’—Jofffe v. Bonn. C.C.A.N.J., 
14 F.2d 50. 62. 

(3) “It is a settled rule that, if a 
contract be invalid according to the 
law of the Jurisdiction in which one 
party resides and valid in the juris¬ 
diction where the other party re¬ 
sides, the presumption is they in¬ 
tended it to be governed by the law 
of the Jurisdiction where it would be 
valid. It is not presumed they in¬ 
tended to violate the law, and also it 
may be presumed they intended to 
make it a living contract rather than 
undertake a work of supererogation, 
but such presumption yields to the 
facts.”—Storing v. National Surety 
Co., 216 N.W. 876, 876, 66 N.D. 14. 
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Place of performance role gives way 

“The general rule must give way 
to the presumption that the parties 
intended to contract with reference 
to a law that would uphold their 
contract, rather than one that would 
wholly nullify a substantial part of 
it. . . . There was no desire to 

evade any law. The parties acted in 
good faith. They cannot be presum¬ 
ed to have consented to a law which 
would invalidate their solemn en¬ 
gagements. Nor will a presumption 
be indulged that the parties intended 
to violate a law. There were two 
laws (perhaps three) with reference 
to any one of which they could have 
contracted, and the contract accords 
with one, viz. the Iowa law. It must 
be presumed that the parties so in¬ 
tended because they had their elec¬ 
tion, acting in good faith, to make 
the oontract according to their se¬ 
lection. The presumption is that the 
parties Intended to contract w’ith 
reference to the law of the state In 
which the contract would be valid.” 
—Mueller v. Oner. 215 N.W. 7,81, 172 
Minn. 349. 

PrsBumption overcoms 

A note dated and made payable in 
a state where it is invalid overcomes 
the presumption that it was to be 
governed by the law of a state in 
which it was actually executed and 
by which it would be valid. The 
c*ojLirt said: "The note here In ques¬ 
tion was not only payable in Florida, 
but was dated there. The statement 
in the date line of the note that it 
was executed in Florida is, of course, 
only prima facie evidence that it was 
actually executed there; but it is 
very strong evidence that the parties 
Intended thereby for the note to be 
governed by the law of that state, 
where payment was to be made. 
This fact removes the presumption 
that the parties intended the note to 
be governed by the law of Missis¬ 
sippi, under which it would be valid. 
By dating the note in Florida, and 
making it payable there, in the ab¬ 
sence of other competent evidence to 
the contrary, the parties, located* the 
contract in Florida, and subjected it 
to the laws, thereof.’*—Greenlee v. 
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said in this connection that if there is any doubt as 
to what law the parties intended should govern, that 
the contract would be invalid if governed by the 
law of one state, but valid under the law of anoth¬ 
er, is a strong element pointing toward the latter 
state as the place whose laws the parties intended to 
govern.57 This presumption makes frequent ap¬ 
pearance in the usury cases, and the CJ.S. title 
Usury § 4, also 66 CJ. p 150 note 3-p 152 note 13, 
should be consulted in this regard. 

Other presumptions indulged in are that parties to 
a contract are presumed to contract with reference 
to the laws of the place where the contract is made, 
unless performance is intended to be had else¬ 
where,®* but that where the place of performance is 
other than the place of making the former is pre¬ 
sumed to be the place whose law the parties intend¬ 
ed should govern.®^^ 

e. Contracts with Foreign Corporations 

with respect to contracts entered Into with foreign 
corporations at the corporate domicile, the law of such 
domicile governs; not so with respect to contracts made 
and to be performed elsewhere. 

A person who deals with a foreign corporation 
impliedly subjects himself to such laws of the for- 
eign govcrnmcijt by which it is created, affecting the 
powers and obligations of the corporation with 
which he voluntarily contracts, as the known and 


established policy of that government authorizes.*® 
It follows, therefore, that anything done at the dom¬ 
icile of the corporation, under the authority of the 
laws of its domicile which discharges it from liabil¬ 
ity on its contracts there, discharges it every¬ 
where.The law of the corporate domicile, how¬ 
ever, does not govern as to contracts executed and 
to be performed elsewhere.®^ For a full treatment 
of the law governing contracts or transactions of 
foreign corporations, see the C.J.S. title Corpora¬ 
tions §§ 1800-1809, also 14a C.J. pp 1233-1244 
notes 58-58. 

f. Applications of Bnles 

The divergent general rules, discussed in the pre¬ 
ceding sections chiefly by way of summary, are 
enlarged on and the authorities exhaustively treated 
in the C.J.S. title Contracts §§ 12-21, also 13 C.J. p 
247 note 9-p 261 note 57. For the applicability of 
such rules and the exceptions thereto as they may 
arise in connection with specific types of contracts, 
the specific titles dealing therewith should be con¬ 
sulted. It will be found that therein exists the 
same confusion that exists in relation to the law 
governing contracts generally. Thus, the title As¬ 
signments § 7 should be consulted for a treatment of 
what law governs the assignment of a contract gen¬ 
erally, § 82 of the same title should be consulted for 
a treatment of what law governs the operation and 


Hardin, 127 So. 777. 778, 157 Miss. 
229, 71 A.l-U. 741. 

67. I^S.—Prilrhard v. Norton, T.ia., 
1 S.Ct. 102, 106 ns. 124, 27 li.Ed. 
104. 

Okl.—Atchl^»nn. T. &. S. F. Ry. Co. 

V. Smith. 132 P. 491. Okl. 1,57. 
Tex.—R\an & Co. v. M., K. & T. Ry. 
Co., Cr» Tox. 13, 16. 

Safest rule 

"When there are no cireuin.stances 
attending’ the trnnsnelion, except the 
mere execution, delJvery and ac<epl- 
anee of the hill of lading, the saf¬ 
est rule hy which to arrive at the 
intention of the parties is that which 
upholds the contract rather than that 
which defeats it. I’arlics to a con¬ 
tract are presumed to intend that It 
shall be enforced. It Ls not to be 
presumed that they deliberfitely exe¬ 
cuted an agreement, knowing that it 
was Invalid.”—Ryan & Co. v. M., K. 
& T. Ry. Co., supra. 

68 . Ga.—Gunn v. A. L. Wilson Co., 
92 S.E. 721, 20 Ga.App. 14. 

N.T.—Smith v. Compania Litogradca 
De La Habana, 217 N.Y.S. 89, 127 
Misc. 508. 

N.C.—Bundy v. Commercial Credit 
Co., 167 S.E. 860, 200 N.C. 611. 


Prlma facie intent < 

(1) ‘Tt is generally agreed that 
the law of the place where the con¬ 
tract is made is prima facie that 
which the parties intended, or ought 
to be presumed to have adopted, a.s 
footing upon which they dealt, and 
that such law ought, therefore, to 
prevail, in the ab.^ence of circum- 
stanre.s indicating a different inten¬ 
tion.”—Hundy v. Commercial Credit 
Co., supra. 

(2) “The general rule is that the 
lex loci contractus prima facie deter¬ 
mines the validity, obligation, and le¬ 
gal effect of a contract. This rule 
yields to an express or impli(>d con¬ 
trary intention of the parties that 
some other law is to control. When 
a contract is to be performed in a 
place other than the one in which it 
was entered into, It is presumed that 
the parties intended that the lex loci 
solutionis is to control. When the 
place of performance is in dllTcrent 
states or count ries, the presumption 
as to the Intention of the panties to 
have the lex loci solutionis control 
does not obtain, and the general rule 
applies, in the absence of an express 
agreement to the contrary.”—Smith 
V. Compania Lilogradca De La Ha¬ 
bana, 217 N.Y.S. 39, 42, 127 Misc. 
606. 


59. U.R.—Gaston, Willlam.«» & Wig- 
more of Canada v. Warner, C C.A.N. 
Y., 272 P. 66, aflfirmed 43 S.Ct. 18, 
260 U.S. 201. 67 L Ed 210—The 
I’chr Ugland, D.C.Vfi., 271 F. 340. 
Iowa.—Elk River Coal & Lumber Co. 
V. Funk. 271 N.W. 204, 222 Iowa 
1222, no A.L.R. 141.5. 

N.y—rienihan v. Plnn-Iflland & Co., 
256 N.Y.S. 801, 14:5 Misc. 625— 

Smith v. Compania Litograflca Do 
La Habana. 217 N.Y.S. 39. 127 Misc. 
508. 

"tJcnerJil rule is that where a con¬ 
tract is to be pi'rformed wholly out¬ 
side of the state in which the con¬ 
tract was made, the parties are pre¬ 
sumed to adopt the law of the place 
of performance a.s the law of the 
contract.”—Elk River Coal & Lumber 
Co. V. Funk, 271 N.W. 204, 208, 222 
Iowa 1222, 110 A.L.R. 1415. 

00. N.Y.—Shosberg v. New York 
Life Insurance Co., 155 N.E. 749, 
244 N.Y. 482. 

12 C.J. p 451 note 84. 

61. U.S.—Canada Southern R. Co. v. 
Gebhard, N.Y., 3 S.Ct. 363, 109 U. 
S. 627, 27 L.Ed. 1020. 

82. U.S.—Mutual Life Ins. Co. v. 

Cohen, Wash., 21 S.Ct. 106, 179 U. 
I 8. 262, 46 L.Bd. 181. 
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effect of such an assignment, the CJ.S. title Sales 
§ 639, also 55 C.J. p 1330 note 45, for the law gov¬ 
erning assignments of conditional sales, the C.J.S. 
title Mortgages § 345, also 41 C.J. p 680 notes 56-58, 
for the law governing the assignment of mortgages, 
and the C.J.S. title Insurance §§ 50-54, also 37 C.J. p 
365 notes 85-88, for the law governing the assign¬ 
ment of life insurance policies. In the tkle Agency 
§ 8 will be found a treatment of the law govcrn-ing 
contracts of agency, in the title Apprentices § 3, 
a treatment of the law governing contracts of ap¬ 
prenticeship, and in the title Arbitration and Award 
§ 16, a treatment of the law governing arbitration 
agreements. In the title Attorney and Client § 182 c 
is treated the law governing contracts between at¬ 
torney and client as to fees, in the title Bills and 
Notes §§ 47-69, the law governing in respect of the 
various aspects of negotiable instruments and the 
connected contracts growing out of indorsement, 
transfer, and acceptance, and in the title Bonds §§ 
5, 6, the law governing the validity and construction 
of bonds. 

In the title Carriers § 88 is treated the law gov¬ 
erning contracts limiting the liability of carriers 
arising out of the carriage of goods, and in such 
title § 639, the law governing contracts limiting the 
carrier’s liability arising out of the transportation of 
passengers; it will be noted therein that where in¬ 
terstate transportation is involved federal law will 
govern. 

In the C.J.S. title Covenants § 21, also 15 C.J. p 
1220 notes 27-30, will be found a treatment of the 
law governing the construction of covenants, in 
the C.J.S. title Insurance §§ .50-54, also 32 C.J. p 976 
note 36-p 981 note 85, p 1282 notes 7.S-86; 33 C.J. 
p 150 note 1-p 151 note 9; 26 C.J. p 38 note 91—p 
40 note 9; 1 C.J. p 418 notes 45-47; 37 C.J. p 364 
note 71-p 366 note 95; and also 38 C.J. p 1026 note 
4, a treatment of the law governing insurance con¬ 
tracts generally and specifically, and in the C.J.S, 
title Wills § 115, also 68 C.J. p 577 notes 4-8, a 
treatment of the law governing contracts for testa¬ 
mentary di.sposition. The law governing contracts 
of guaranty is treated in the C.J.S. title Guaranty § 
3, also 28 C.J. p 937 notes 45-53, and the law gov¬ 
erning contracts of suretyship, in the C.J.S. title 
Principal and Surety §§ 6-8, also 50 C.J. p 14 note 
31-p 15 note 42. In the C.J.S. title Partnership the 
law governing partnership agreements generally is 
treated in § 50, also 47 C.J. p 717 notes 4-7, and 
limited partnership agreements, in § 451, also 47 C.J. 
p 1280 note 38-p 1281 note 51. For the law govern¬ 
ing contracts of sale of personalty, the C.J.S. title 


Sales should be consulted. Therein, in § 6, also 55 
C.J. p 210 note 38-p 214 note 80, is treated the 
law governing the requisites and validity of such 
contracts, in § 70, also 55 C.J. p 214 notes 2-9, the 
law governing the construction of such contracts, 
and in § 568, also 55 C.J. p 1208 note 98-p 1211 note 
34, the law governing the validity, construction, and 
effect of conditional sales. Appropriate sections of 
the title Shipping should be consulted for a discus¬ 
sion of the law governing the various aspects of 
contra-cts involved in shipping transactions. For a 
treatment of the law governing marriage contracts 
the C.J.S. title Husband and Wife § 101, also 30 C. 
J. p 645 note 71-p 646 note 82, should be consulted, 
§ 177 of such title, also 30 C.J. p 726 note 54—p 729 
note 80, for a treatment of the law governing con¬ 
tracts of married women generally, and § 305 there¬ 
of, also 30 C.J. p 864 note 93-p 865 note 6, for a 
treatment of the law governing contracts of mar¬ 
ried women in relation to their separate estates. 

The law governing the validity of contracts re¬ 
lating to lotteries is treated in the C.J.S. title Lot¬ 
teries § 37, also 38 C.J. p 323 notes 3-11, in the C.J. 
S. title Champerty and Maintenance, § 4, also 11 C.J. 
p 272 notes 88-89, the law governing the question of 
whether* a contract is champertous, in the C.J.S. 
title Sunday § 24, also 60 C.J. p 1098 note 32-p 1099 
note 41, the law governing the validity of contracts 
executed on Sunday, and in the C.J.S. title Usury § 
4, also 66 C.J. p 143 note 37-p 160 note 82, the 
law governing usurious contracts. The foregoing 
references are not intended to be exhaustive, and 
the other titles involving specific types of contracts 
should be examined for similar questions. 

§ 12. - Lex Loci Delicti 

a. Torts 

b. Crimes 

a. Torts 

(1) In general 

(2) Place of wrong 

(3) Maritime torts 

(1) In Genera! 

The lex loci delicti governi the substantial aspects 
of torts and determines 'whether a right of action In tort 
has been created and Its extent. 

As has been stated in § 4 g (4)' supra, a right 
founded on a tort committed in a foreign jurisdic¬ 
tion, whether based on statute or arising under the 
common law, will generally be enforced in every 
other jurisdiction unless enforcement of such right 
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be contra to the positive law of the forum or its pub¬ 
lic policy. 

A preliminary question presents itself at this 
point, namely, the selection of the law which will 
determine the existence and the extent of the ripht 
sought to be enforced, and herein will be treated the 
Conflict of Laws rules which underlie such selcc- 


§ 12 

tion. It is thoroughly established as a general rule 
that the lex loci delicti, or the law of the place 
where the tort or wrong has been committed, is the 
law that governs and is to be applied with respect 
to the substantive phases of torts or the actions 
therefor,and determines the question of whether 
or not an act or omission gives rise to a right of 
action or civil liability for tort,®^ even if statu- 
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63 . U.S.—The Titanic, N.T.. 34 S. ] 

Ct. 764. 2.33 IT.S. 718. 58 L Ed. 1171. 
an.*?wering certified questions 209 
F. 513. 126 C.C.A. 335—Lykes Bros. 
S. S. Co. V. Esteves, C.C.A.Tex., 89 
P.2d 528—Curtis v. Campbell, C. 
C.A.Pa., 76 F.2d 84, certiorari de¬ 
nied 66 set. 649, 29.5 U.S. 737. 79 
Ij.Ed. 1685—Reed & Barton Cor¬ 
poration V. Maas, C C.A.Mass.. 73 
F.2d 369—The Vestris, D.C.N.Y., 63 
F.2d 847—Keeler v. Fred T Eey 
& Co.. C.C.A.Ma.ss.. 49 F.2d 872— 
Harris v. Traglio, 24 F.Supp 402. 
403. citing Oorpu Jnrls. 
Alu--Doavors v. Southern Express 
Co., 76 So. 288, 200 Ala. 372. 

Cal.—T.ioranger v. Nadeau. 10 P.2d 
63. 65. 216 Cal. 326, 84 A.L.R. 1264. 
citing Oorpns Jnris —Loranger v. 
Nadeau. App., 1 P.2d 1049, 10.50, 
citing Corpus Juris. 

Ga.—Jones v. Womack, 187 S.E 285, 
63 Ga.App. 741—Hill v. Chattanoo¬ 
ga Ry. & Light Co., 93 S.E. 1027, 
21 Ga.App. 104. 

Ind.—Clark v. Southern Ry. Co., 119 
N.E. 639, 69 Ind.App. 697. 

Ma.ss.—Bradbury v. Central Vermont 
Ry., 12 N.E.2d 732—Gannett v. 
Boston & M. R. R., 130 N.E. 183. 
238 Mass. 126. 

Mich.—Stahl v. Bell. 267 N W. 779, 
276 Mich. 37—Perkins v. Great Cen¬ 
tral Trun.sport Corporatnin, 247 N. 
W. 759. 262 Mich. 616. 

Mias.—Welch v. Kroger Grocery Co., 
177 So. 41. 

Mo.—Boneau v. Swift & Co., App., 66 
S.W.2d 172. 

N.H.—Gray v. Gray, 174 A. 508, 509, 
citing Corpus Juris. 

Ohio.—Interstate Motor Freight Co. 
V. Johnson. 168 N.E. 143, 32 Ohio 
App. 363. 

S.C.—Hauton v. Pullman Co.. 191 S.E. 
416. 183 S.C. 495. 

Tenn.—Parsons v. American Trust & 
Banking Co., 73 S.W.2d 698, 168 
Tenn. 49. ‘ 

Wis.—Forbes v. Forbes, 277 N.W. 
112, 226 Wis. 477. 

‘‘The foundation for a recovery up¬ 
on a .. . [foreign] tort is an 

obligation created by . . . [for¬ 

eign] law.'**—The Titanic. N.Y., 34 
set. 764, 766, 233 U.S. 718, 68 L.Bd. 
1171, answering certified questions 
509 p. 613, 126 C.C.A. 336. 

“The general rule of law declared 
in both text-books and decisions is 
that substantive rights are determin¬ 
ed by the law of the place where the 

16 C.J.S.-67 


tort was committed, the lex loci de¬ 
licti commissi, hut remedial rights, 
the rules regulating the machinery by 
which substantive rights are estab- 
iKshed, arc determined by the law of 
the place where those rights are 
sought to be enforced, the lex fori.” 
—Chase V. Ormsby. C.C.A.Pa., 65 P. 
2d 521, reversing. D.C.. 3 P.Supp. 680, 
<*crtiorarI granted Ormsby v. Chase. 
54 S.Ct. 52. 290 U.S. 609. 78 L.Ed. 533. 
reversed on other grounds 64 S.Ct. 
211. 290 U.S. 387. 78 L.Ed. 378, 92 A. 
L.R. 1499. 

Xisgal effects and Incidents of acts 

are governed by the lex loci delicti.— 
Gray v. Gray, 174 A. 508. 

04 . U.S—Young v. Masci. 63 S.Ct. 
599, 289 U.S. 253, 77 L.Ed. 1168, 88 
A.L.R. 170, affirming Masci v. 
Young, 162 A. 623, 109 N.J.Law 453, 
83 A.L.R. 869, which affirmed 157 
A. 82, 9 N.J Misc. 1137—Redlleld v. 
New York Central R. Co., C.C.A. 
Mo.. 83 P.2d 62— Keeler v. Fred T. 
Ley & Co., C.C.A Mass., 66 P.2d 
499—Jarrett v. Wabash Ry. Co., C. 
C.A.NY., 57 P.2d 669, certiorari 
denied Wabash Ry Co. v. Jarrelt, 
53 S.Ct. 80. 287 U.S. 627, 77 L.Ed. 
544—Galef v. U. S.. D.C.S.C.. 25 F. 
2d 134, 136, citing Corpus Juris— 
The Mandu, D.C.N.Y., 16 F.Supp. 
627—Donaldson v. Tucson Gas, 
Electric Light & Power Co., D.C. 
Ariz,, 14 F.Supp. 246—Dougherty 
V. Gutenstein, D.C.N.Y., 10 F.Supp. 
782. 

Ala.—Dawson v. Dawson, 134 So. 414, 
224 Ala. 13. 

Ark.—Geyer v. Western Union Tele¬ 
graph Co.. 93 S.W.2d 660, 192 Ark. 
678—Western Ca.sualty & Surety 
Co. v. Independent Ice Co., 80 S.W. 
2d 626, 190 Ark. 684—Logan v. 
Missouri Valley Bridge ft Iron Co., 
249 S.W. 21. 157 Ark. 628. 

Cal.—T^oranger v. Nadeau, 10 P.2d 
63, 215 Cal. 362, 84 A.L.R. 1264. 
Conn.—ShaefTer v. O. K. Tool Co.. 
148 A. 330, 110 Conn. 528—Levy 
v. Daniels’ U-l>rive Auto Renting 
Co., 143 A. 163, 108 Conn. 333, 61 
A.L.R. 846—Commonwealth Fuel 
Co. V. McNeil, 130 A. 794, 103 Conn. 
390. 

Ky.—Stewart’s Adm’x v. Bacon, 70 
S.W.2d 522, 253 Ky. 748, citing Cor¬ 
pus Juris. 

Me.—Pringle v. Gibson, 196 A. 696, 
135 Me. 297, rehearing denied 197 
A. 663. 


Mass.—Bradbury v. Central Vermpnt 
Ry., 12 N.E.2d 732. 

Mich.—Stahl v. Bell. 267 N.W. 779, 
276 Mich. 37—Hazard v. Great Cen¬ 
tral Transport Corporation, 258 N. 
W. 210. 270 Mich. 60. 

Mo.—Taylor v. Integrity Mut. Ca¬ 
sualty Co., 265 S.W. 881, 261 Mo. 
App. 599. 

N.J.—Potter V. First Nat. Bank, 151 
A. 546, 107 N.J.Eq. 72. 

N.Y.— Travelers’ Ins. Co. v. Central 

R. Co. of Now Jersey, 258 N.Y.S. 
35. 143 Misc. 689—Banco De La 
Liicuna v. Escobar, 237 N.Y.S. 267, 
1^5 Misc. 165. 

Ohio.—Mostov v. Unkeefer, 167 N.E. 

714, 715, citing Corpus Juris. 

Pa.—FiHchl v. Chubb. 30 Pa.Dist. ft 
Co. 40. 

R. T.—Elwell v. Cardinal. 167 A. 533. 

534, 53 R.I. 469, citing Corpus 

Juris. 

S. C.—Hauton v. Pullman Co., 191 S.E. 
416, 183 SC. 495. 

Tenn.—I’arsons v. American Trust 
Co., 73 S.W.2d 698, 168 Tenn. 49. 

Va.—C. I. T. Corporation v. Guy, 196 

S. E. 659, 170 Va. 16. 

Wi.‘<.—Forbes v. Forbes, 277 N.W. 
112. 226 Wis. 477—Buckeye v. 

Buckeye, 234 N.W. 848, 203 Wis. 
248. 

12 C.J. p 452 note 19. 

"If there is a conflict between the 
lex loci and the lex fori, the former 
governs in torts the same as in con¬ 
tracts, in respect to the legal effect 
and incidents of acts.’’—Bcacham v. 
Portsmouth Bridge. 40 A. 1066, 68 
N.H. 382, 73 Am.S.R. 607. 

"The liability of a person for his 
acts depends, in general, upon the 
laws of the place where the acts 
were committed, and although a civil 
right of action acquired, or liability 
incurred, in one State or country for 
a personal injury may be enforced 
in another to which the parties may 
remove or where they be found, yet 
the right or liability must exist un¬ 
der the laws of the place where the 
act was done.”—McDonald v. Mal¬ 
lory. 77 N.Y. 546, 550, 83 Am.R. 664. 

"A right of action, whether it arise 
from contract governed by the law 
of the place or wrong, is equally the 
creature of the law of the place and 
subordinate thereto. The terms of 
the contract or the character of the 
subject-matter may shew that the 
parties intended their bargain to be 
governed by some other law; but. 
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tory,*® and this law includes the effect of such as- i or duty.*® As it is otherwise stated in the C.J.S. ti- 
serted matters of defense as go to qualify the right | tie Torts § 24, also 62 C.J. p 1109 note 89, the law of 


prima facie. It falls under the law' 
of the place where it was made. And 
in like manner the civil liability aris¬ 
ing: out of a wrong: derives its birth 
from the law of the place, and its 
character is determined by that law. 
Therefore, an act committed abroad, 
if valid and unquestionable by the 
law of the place, cannot, so far as 
civil liability is concerned, be drawn 
in Question elsewhere unless by force 
of some distinct exceptional leg:isla- 
tlon, superaddin? a liability other 
than and besides that incident to the 
act Itself. In this respect no sound 
distinction can be BUg:ffested between 
the civil liability in respect of a con¬ 
tract E:overned by the law of the 
place and a wrong:.'*—Phillips v. 
Eyre, L. R. 6 Q.B. 1. 

"The only true doctrine is that 
each soverelgrnty, state or nation, has 
the exclusive power to finally deter¬ 
mine and declare what acts or omis¬ 
sion in the conduct of one to another, 
whether they be strang:ers or sustain 
relations to each other which the 
law recog:nlzes, as parent and child, 
husband and wife, master and serv¬ 
ant, and the like, shall impose a lia¬ 
bility in damagres for the consequent 
injury, and the courts of no other 
sovereignty can Impute a damnify¬ 
ing: quality to an act or omission 
which afforded no cause of action 
where it transpired."—^Alabama, etc., 
R. Co. V. Carrol, 11 So. 80J, 87 Ala. 
126, 138, 88 Am.S.R. 163, 18 Li.R.A. 
433. 

Bssidsaos of tort-feasor immaterial 

The law of the place of a tort 
gives a right of action to one falling 
within its terms without regard to 
the residence of the tort-feasor.— 
Curtis V. Campbell, C.C.A.Pa., 76 F.2d 
84, certiorari denied 55 S.Ct. 649, 295 

U.S. 737, 79 L..Bd. 1685. 

nie Amerioam Kaw zastltiKte states 

the rule: "The law of the place of 
wrong determines whether a person 
has sustained a legal injury.'*—Re¬ 
statement. Conflict of Laws 6 878. 

65 . U.S.—New York Cent. R. Co. v. 

Chrisholm, Mass., 45 S.Ct. 402, 268 

U. S. 29. 69 L.Ed. 828. 88 A.L.R. 
1048, conformed to answer certified 
questions, C.C.A.. 5 F.2d 1018—Cur¬ 
tis V. Campbell. C.C.A.Pa., 76 F.2d 
84, certiorari denied 55 S.Ct. 649, 
295 U.S. 737. 79 L.Ed. 1685—Betts 

V. Southern Ry. Co., C.C.A.N.C., 71 
P.2d 787—Haefer v. Herndon. D.C. 
Ill., 22 F.Supp. 523—^Diatel v. 
Gleason, D.C.N.Y., 22 F.Supp. 156— 
Rose V. Phillips Packing Co.. D.C. 
Md., 21 F.Supp. 485—Pennsylva¬ 
nia R. Co. V. Levine, C.C.A.N.Y., 
268 F. 667—Roman v. Lehigh Val¬ 
ley Coal Co., D.C.N.Y.. 241 F. 696. 

Cal.—^McManus v. Rad Salmon Can¬ 


ning Co.. 178 P. 1112, 27 Cal.App. 
188. 

Iowa.—^Kingery v. Donnell. 268 N.W. 
617, 232 Iowa 241. 

Ky.—Stewarts' Adm'x v. Bacon, 70 S. 

W.2d 622, 258 Ky. 748—Melton's 
Adm'r v. Southern Ry. Co., 33 8.W 
2d 690, 286 Ky. 629—Reed's Adm'x 

V. Illinois Cent. R. Co., 206 B.W. 
794, 182 Ky. 465—CSompton'a Adm'r 

V. Borderland Coal Co.. 201 S.W. 
20. 179 Ky. 696, L.R.A.1918D 666. 

Mass.—Jackson v. Anthony. 186 N. 
E. 889. 282 Mass. 640—Holland v. 
Boston A M. R. R.. 181 N.B. 217. 
279 Mass. 842. 

Mich.—Petrusha v. Korinek, 218 N. 

W. 188, 837 Mich. 583. 

Miss.—Floyd v. Vicksburg Cooperage 
Co.. 126 So. 895. 156 Miss. 667— 
Wheeler v. Southern Ry. Co., 71 
So. 812. Ill Miss. 528. 

Mo.—Rosltsky v. Roaltrky, 46 S.W. 
2d 591, 829 Mo. 662—Woodward v. 
Bush. 220 S.W. 839. 282 Mo. 163— 
Bryasi v. Bast St. Louis Ry. Co., 
App.. 39 8.W.2d 376—Buchholz v. 
Standard Oil Co. of Indiana, 244 
S.W. 973, 211 Mo.App. 397. 

N.H.—Ohilain v. Couture, 146 A. 396. 

84 K.H. 48. 65 A.L.R. 553. 

N.Y.—Schwertfeger v. Scandanavian- 
Amorioan Line. 123 N E. 888, 226 
N.Y. 696, affirming 174 N.Y.S. 147. 
186 App.Div. 89—Murray v. New 
York, O. A W. R. Co.. 275 N.Y.S. 
10. 242 App.Div. 374—Kursa v. 

Overseas Shipping Co., 217 N.Y.S. 
194, 217 App.Div. 776—Prdich v. 
New York Central R. Co., 183 N. 
Y.S. 77. Ill Misc. 430. 

N.C.—Wise V, Hollowell, 171 S.E. 82, 
206 N.C. 286. 

Ohio.—Ford Motor Co. v. Barry, 165 
N.E. 866, SO Ohio App. 528. 

Pa.—Dickinson v. Jones. 163 A. 616, 
309 Pa. 256, 86 A.L.R. 1226. 

R,I.—^Kwasniewski v. New York, N. 

. H. A H. R. Co., 164 A. 558, 63 R. 
I. 144. 

Tenn.—Hartman v. Duke, 22 S.W. 2d 
221, 160 Tenn. 134. 

Tex.—Jones v, Louisiana Western 
Ry. Co., Com.App., 243 S.W. 976. 
reversing Louisiana Western Ry. 
Co. V. Jones, Civ.App., 238 S.W. 
363—Davis v. Gant, Civ.App., 247 
S.W. 676. 

Vt.—Brown v. Perry, 166 A. 910, 104 
Vt. 66. 

Wis.—^Anderson v. Miller Scrap Iron 
'Co., 187 N.W. 746, 176 Wis. 621, 
affirming 182 N.W. 862. 176 Wis. 
621. 

"It is difficult to understand how 
the nature of the remedy, or the 
Jurisdiction of the court to enforce 
it. is in any manner dependent on 
the question whether it is a stat¬ 
utory or a common law right. 
Whenever, by either the common law 
or the statute law of a state, a 
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right of action has become fixed and 
a legal liability Incurred, that lia¬ 
bility may be enforced and the right 
of action pursued in any court which 
has Jurisdiction of such matters and 
can obtain jurisdiction of the par¬ 
ties. ... It would be a very 
dangerous doctrine to establish that 
in all cases where the several states 
have substituted the statute for the 
common law the liability could be 
enforced in no other state but that 
where the statute was enacted and 
the transaction occurred."—Oberhol- 
zer V. Oberholzer, 12 Pa.DiBt. A Co. 
271, 272. 

06. U.S.—International Nav. Co. v. 
Lindstrom. N.Y., 123 F. 476, 60 C. 
C.A. 649, certiorari denied 24 S. 
Ct. 852. 193 U.S. 669, 48 L.Ed. 840 
—Boston, etc., R. Co. v. McDuffey, 
Vt., 79 F. 934, 25 C.C.A. 217— 
Northern Pac. R. Co. v. Mase, 
Minn., 63 F. 114. 11 C.C.A. 63. re¬ 
versed on other grounds 17 S.Ct. 
345, 165 U.S. 363. 41 L.Ed. 746. 
Ala.—Alabama Great Southern R. 
Co. V. Carroll. 11 So. 803, 97 Ala. 
126, 38 Am.S.H. 163, 18 L.K.A. 433. 
Ga.—Southern R. Co. v. Robertson, 
66 S.E. 535, 7 Ga.App. 154. 

Ill.—Chicago, etc.. R. Co. v. Rouse, 
52 N.E. 951, 178 Ill. 132, 44 L.R.A. 
410—Mexican Cent. R. Co. v. Gehr, 
66 Ill.App. 173. 

Ind.—Baltimore, etc., R. Co. v. Road, 
62 N.E. 488, 158 Ind. 25. 92 Am. 
S.R. 293, 56 L.R.A. 468—CMark v. 
Southern R. Co., 119 N.E. 539, 69 
Ind.App. 697. 

Iowa.—Hamilton v. Chic.ago, etc., R. 
Co., 124 N.W. 363, 145 Iowa 431 — 
Brewster v. Cliicago, etc., R. Co., 
86 N.W. 221, 114 Iowa 144, 89 Am. 
S.R. 348. 

Kan. — Atchison, etc., R. Co. v. 

Moore, 29 Kan. 632. 

Ky.—Pittsburg, etc., R. Co. v. Aus¬ 
tin, 133 S.W. 780, 141 Ky. 722— 
Louisville, etc., R. Co. v. Whitlow, 
43 S.W. 711, 106 Ky. 1. 114 Ky. 470, 
19’ Ky.Law 1931. 41 L.R.A. 614— 
Louisville, etc., R. Co. v. Harmon. 
64 S.W. 640, 23 Ky.Law 871. 

Mich.—Rick V. Saginaw Bay Towing 
Co., 93 N.W. 632, 182 Mich. 287, 
102 Am.S.R. 422—Turner v. St. 
Clair Tunnel Co.. 70 N.W. 146, 111 
Mich. 678, 66 Am.S.R. 897, 36 L. 
R.A. 134. 

Miss.—^Illinois Cent. R. Co. v. Harris, 
29 So. 760. 

Mo.—Taylor v. Integrity Mut. Cas¬ 
ualty Co., 266 S.W. ^81, 216 Mo. 
App. 699. 

N.H.—Kimball v. Kimball, 73 A. 408, 
76 N.H. 291—^Beacham v. Ports¬ 
mouth Bridge, 40 A. 1066, 68 N.H. 
882. 73 Am.S.R. 607—Laird v. Con¬ 
necticut, etc., R. Co., 68 N.H. 254, 
18 Am.S.R. 664. 
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the place where the act or omission claimed as the 
basis of a tort occurred governs in determining 
whether there is a. tort as a legal consequence of 
such conduct. It naturally follows, and as it has al¬ 
ready been stated in § 4 g (4) supra, that if no 
cause of action is created at the place of wrong, no 
recovery can be had in any other jurisdiction. 

As in the case of remedies in other types of ac¬ 
tions, the remedy and procedure in torts is governed 
by the lex fori, for a discussion of which see infra 
§ 22. Therein will be found a consideration of Con¬ 
flict of Laws rules which determine whether partic¬ 
ular matters are of substance or procedure. 

These basic rules apply not only to torts general¬ 
ly, whether they be based on statute or the common 
law, for a full but general treatment of which see 
the C.J.S. title Torts §§ 24-26, also 62 C.J. pp 1109- 
1114 notes 85-19, but generally to torts of a particu¬ 
lar kind or nature. In this connection there should 
be consulted such C.J.S. titles as Death § 28, also 
17 C.J. pp 1227-1228 notes 90-2, p 1234 notes 61-70, 
p 1235 note 71, p 1240 notes 25-31, pp 1252-1254 
notes 69-91, pp 1275-1276 notes 10-21, p 1324 notes 
70-73, for a treatment of the various aspects of the 
law governing actions for death by wrongful act; 
the C.J.S. title Negligence §§ 173, 177, also 45 CJ. p 
1043 notes 55-62, pp 1046-1048 notes 4-29, p 1145 
notes 26-40, for a treatment of the law governing 
actions for damages based on negligence generally; 
the C.J.S. title Motor Vehicles § 259, also 42 C.J. p 
893 notes 23-41, for the law governing actions for 


injuries resulting from the operation of a motor 
vehicle; and the C.J.S. title Master and Servant §§ 
172, 326, 426, also 39 C.J. pp 261-262 notes 50-62, 
pp 549-550 notes 15-20, p 824 notes 14-19, for a 
treatment of the law governing actions for personal 
injuries to servants. The C.J.S. title Workmen's 
Compensation Acts §§ 22-26, also 71 C.J. pp 303-334 
notes 28-83, contains a treatment of the law gov¬ 
erning the rights of employees arising from injuries 
as such are affected by workmen’s compensation 
acts. 

(2) Place of Wrong 

The place of wrong the law of which governa torta 
Is the place where an Injury Is suffered rather than the 
place where the act which caused the Injury was com¬ 
mitted. 

The rules which fix the locus delicti, the place of 
the wrong, as the jurisdiction whose law determines 
the actionable character of the tort, makes neces¬ 
sary the determination of the place where the wrong 
was committed. No particular difficulty is encoun¬ 
tered in such determination until the act or omis¬ 
sion complained of and the injury done occur in 
different places. In such case it is usually announc¬ 
ed as the general rule that the place of wrong, the 
locus delicti, is the place where the injury sustain¬ 
ed was suffered rather than the place where the 
act was committed,®^ or, as it is sometimes more 
generally put, it is the place where the last event 
necessary to make an actor liable for an alleged tort 
takes place.®® The latter is the rule adopted by the 


N.J.—Potter V. First Nat. Bank, 151 

A. 646. 107 N.J.Eq. 72. 

N.T.—Voshefskey v. Hillside Coal, 
etc.. Co.. 47 N.y.S. 386, 21 App. 
Dlv. 168. 

Ohio. — Alexander v. Pennsylvania 
Co., 30 N.E. 60. 48 Ohio St. 623— 
Knowlton v. Erie R. Co., 19 Ohio 
St. 260, 2 Am.R. 896—Interstate 
Motor Freight Co. v. Johnson, 168 
N.E. 143. 32 Ohio App. 863. 

R. I.—Pendar v. H. & B. American 
Mach. Co.. 87 A. 1. 36 R.I. 321, L. 
R.A.1916A 428. 

S. C.—Smith V. Southern R. Co., 69 S. 

B. 18, 87 S.C. 136 — Brldger v. 
Asheville, etc., R. Co.. 3 S.E. 860, 
27 S.C. 466, 13 Am.S.R. 663. 

Tenn.—East Tennessee, etc., R. Co. 
v. Lewis, 14 S.W. 603, 89 Tenn. 236 
—^Nashville, etc., R. Co. v. Foster, 
10 Lea 362. 

Tex.—Chicago, etc., R. Co. v. Thomp¬ 
son, 97 S.W. 459, 100 Tex. 185, 123 
Am.S.R. 798, 7 L.R.A..N.S., 191— 
Jones v. Louisiana Western Ry. 
Co., Com.App.. 243 S.W. 976. re¬ 
versing Louisiana Western Ry. Co. 
V. Jones. Clv.App., 233 S.W. 363— 
Mexican Cent. R. Co. v. Goodman, 
48 S.W. 778, 20 T 6 X.Civ.App. 109. 


Vt,—Morrisette v. Canadian Pac. R. 

Co.. 66 A. 1102. 76 Vt. 267. 

Va.—Shaver v. White, 6 Munf. 110, 
20 Va. 110, 8 Am.D. 730. 

Wis.—Hingartner v. Illinois Steel 
Co., 68 N.W. 664. 94 Wis. 70, 69 
Am.S.R. 859, 34 L.R.A. 60S. j 

I^tahillty la tort nay he dlsobarged 
or modified by the law of the state 
which created it. 

Me.—Pringle v. Gibson, 195 A. 696, 
135 Me. 297, rehearing denied 197 
A. 663. 

Wis.—Buckeye v. Buckeye, 234 N.W. 
342. 203 Wis. 248. 

As stated hy the Amerloaa. £aw Zh- 
stltnte 

••A liability to pay damages for a 
tort con be discharged or modified 
by the law of the state which cre¬ 
ated it.”—^Restatement, Conflict of 
Laws 8 389. 

07 , XJ.S.—Keeler v. Fred T. Ley A 
Co., C.C.A.Mass., 65 F.2d 499. 
Ark.-^ameron v. Vandergrlff, 18 S. 

W. 1092, 63 Ark. 881 
D.C.—Moore v. I^ywell, 20 App.D.C. 

312, 9 L.R.A.,N.S., 1078. 

Kan.—Otey v. Midland Valley R. R. 
Co., 197 P. 203, 108 Kan. 766. 
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N.H.—Connecticut Valley Lumber 
Co. V. Maine Central R. R., 103 A. 
263, 78 N.H. 653. 

N.T.—Kristansen v. Steinfeldt, 300 
N.T.S. 643, 165 Misc. 576. 

I»a.—Oberholzer v. Oberholzer. 12 Pa. 
Disl. A Co. 271. 

W.Va.—Dallas v. Whitney, 188 S.E. 
766, 767. 118 W.Va. 106. 

”Where a cause is put in motion 
in one jurisdiction that results in in¬ 
jury in another, the law of the lat¬ 
ter Jurisdiction is the law by which 
the substantive rights of the parties 
are to be determined."—Dallas v. 
Whitney, supra. 

Blasting 

Where blasting in one state causes 
injury to person or property in an¬ 
other state, the rights of the parties 
are determined by the law of the lat¬ 
ter. 

Ark.—Cameron v. Vandergrlff, 13 S. 

W. 1092, 63 Ark. 381. 

W.Va.—Dallas v. Whitney. 188 S.E. 
766, 118 W.Va. 106. 

08 . N.T.—Conklin v. Canadian-Co¬ 
lonial Airways. 194 N.E. 692, 266 
N.Y. 244. affirming 271 N.Y.S. 1107. 
I 248 App.Div. 626. 
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American Law Institute in its Restatcmemt.*® 

In death actions, it is the place where the accident 
occurred,^® the place where the first injury was sus¬ 
tained,as distinguished from the place of the in¬ 
cipient negligence of the tort-feasor or the place 
where death actually occurred. The C.J.S. title 
Death § 28, also 17 C.J. p 1254 note 78, should be 
consulted for a full treatment of the authorities on 
this point. 

(3) Maritime Torts 

(a) In general 

(b) Collision 

'(a) In General 

Generally the law of the flag governs torts aboard 
ships on the high seas, while the law of the state or 
nation governs torts aboard ships in territorial waters 
of a state or nation. 

In determining the law to govern in the case of 


maritime torts, consideration must be given to the 
flag which the vessel or vessels involved fly, and to- 
whether the tort complained of occurred on the 
high seas or in the territorial waters of a state or 
nation. 

A vessel on the high seas is regarded as consti¬ 
tuting a part of the territory of the nation to which 
she belongs,^2 ^nd under the law of the United 
States as a part of the territory of the state to 
which she belongs."^® Hence, and in accord with the 
rule of lex loci delicti discussed in subdivision a (1) 
of this section, in cases of torts committed on ves¬ 
sels on the high seas the governing law is that of 
the nation to which the vessel belongs,*^^ or in the 
case of a vessel, the ownership or domicile of which 
is in one of the states of the United States, the law 
of that state in so far as the cause of action is not 
one which is exclusively a matter of federal cogni¬ 
zance,"^® or to which the domestic law does not ex¬ 
tend,"^® as in the case of injuries to seamen, which 


J^and frandnleatly obtained 

Where one is fraudulently de¬ 
prived of his land by representations 
made in a state other than where 
the land is situated, the law of the 
place where the land is located is 
the place of wrong.—Keeler v. PYed 
T. Ley & Co., C.C.A.Mass., 65 P.2d 
499. 

69. Restatement, Conflict of Laws 
< 377. 

70. Ala.—Alabama Great Southern 

R. Co. V. Carroll, 11 So. 803, 97 
Ala. 126, 38 Am.S.R. 163, 18 L.R.A. 
433. 

Ark. — St Louis, etc., R. Co. v. 
Brown, 54 S.W. 865, 67 Ark. 295 
—^Kansas City, etc., R. Co. v. Bei- 
ker, 53 S.W. 406, 67 Ark. 1, 77 Am. 

S. R. 78, 46 L.R.A. 814. 

Miss.—Chicago, etc., R. Co. v. Doyle, 
60 Miss. 977. 

Ky.—Melton’s Adm'r v. Southern 
Ry. Co., 33 S.W.2d 690, 236 Ky. 
629. 

Mo.—Darks v. Scudders-Gale Grocer 
Co.. 130 S.W. 430, 146 M 6 .App. 
246. 

Pa.—Hoodmacher v. Lehigh Valley 
R. Co., 66 A. 975, 218 Pa. 21. 

See a case stating that the law of 
the place where decedent was killed 
governs, where, however, the place 
of the accident and the death was 
the same.—^Wheeler v. Southern Ry. 
Co., 71 So. 812, 111 Miss. 528. 

Place of act or omission 

“The right to recover for death 
depends upon the law of the place of 
the act or omission that caused it 
and not upon the place where death 
occurred."—^Vancouver S. S. Co. v. 
Rice, Or.. 58 S.Ct. 420, 421, 288 U.S. 
445, 77 L.Ed. 885, affirming, C.C.A.. 
The City of Vancouver, 60 P.2d 793, 
certiorari granted Vancouver S. S. 


Co. V. Rice. 53 S.Ct. 220, 287 U.S. 
59.3, 77 L.Ed. 517. 

71 . U.S.—Betts V. Southern Ry. Co., 
C.C.A.N.C.. 71 F.2d 787. 

Ky.—Stewart’s Adm'x v. Bacon. 70 
S.W.2d 522. 263 Ky. 748. 

Mo.—Rositzky v. Rosltzky, 46 S.W. 

2d 591, 329 Mo. 662. 

Where force impinged on body 
Law governing action for wrong¬ 
ful death is fixed not by place where 
defendant acted and negligence oc¬ 
curred, but by place whore force im¬ 
pinged on the body of decedent.— 
Kristansen v. Steinfeldt, 300 N.Y.S. 
543, 165 Misc. 575. 

72 . U.S—Manning v. International 
Mercantile Marine Co., C.C.A.N.Y.. 
212 P. 933. 

N.Y.—Carrington v. Panama Mail S. 
S. Co., 241 N.Y.S. 847, 136 Misc. 
850. 

12 C.J. p 454 note 51. 

“Every American vessel, outside 
of the jurisdiction of a foreign pow¬ 
er, is, for some purposes at least, a 
part of the American territory, and 
our laws are the rules for its guid¬ 
ance.”—Sears v. The Scotia, N.Y., 14 
Wall. (U.S.) 170, 184, 20 L.Ed. 822. 

73 . U.S.—Old Dominion SS. Co. v. 
Gilmore. N.Y.. 28 S.Ct. 133, 207 U. 
S. 398, 52 L.Ed. 264—Crapo v. Kel¬ 
ly, N.Y., 16 Wall. (U.S.) 610, 21 L. 
Ed. 430—Sears v. The Scotia, N. 
Y., 14 Wall. 170, 20 L.Ed. 822. 

74 . U.S.—The Titanic, N.Y., 34 S.Ct. 
754, 233 U.S. 718, 68 L.Ed. 1171, 
answering certified questions 209 
F. 513, 126 C.C.A. 336—The Ves- 
tris, D.C.N.Y., 53 F.2d 847—United 
States Shipping Board Emergency 
Fleet Corporation v. Greenwald, C. 
C.A.N.Y., 16 P.2d 948—The Sam- 
nanger, D.C.Ga., 298 F. 620—Man¬ 
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ning V. International Mercantile 
Marine Co., N.Y., 212 P. 933. 129 C. 
C.A. 453—The Ori.skany, D.C.Md., 
3 F.Supp. 805—The Lamington, D. 

C. N.Y.. 87 P. 752. 

N.Y.—Ochler v. Hamburg-Amerlkan- 
ische Packetfahrt Actien Gesell- 
schaft, 146 N.Y.S. 1090, 84 Misc. 
272. 

12 C.J. p 454 note 53. 

76. U.S.—United States Shipping 
Board Emergency Fleet Corpora¬ 
tion V. Greenwald, C.C.A.N.Y., 16 
F. 2 d 948—Bjolstad v. Pacific Coast 
S. S. Co., D.CCal., 244 F. 634— 
Southern Pac. Co. v. De Valle Da 
Costa, Mass., 190 F. 689, 111 C.C. 
A. 417—Viscount De Valle Da Cos¬ 
ta V. Southern Pac. Co., Mass., 176 
F. 843, 100 C.C.A. 313. 

12 C.J. p 454 note 64. 

“Civil rights of action, for matters 
occurring at sea on board of a ves¬ 
sel belonging to one of the States 
of the Union must depend upon the 
laws of that State, unless they arise 
out of some matter over which Ju¬ 
risdiction has been vested in and 
exercised by the government of the 
United States, or over which the 
State has transferred its rights of 
sovereignty to the United States; 
and ... to this extent the ves¬ 
sel must be regarded as part of the 
territory of the State, while in re¬ 
spect to her relations with foreign 
governments, crimes committed on 
board of her. and all other matters 
over which jurisdiction is vested in 
Federal government, she must be 
regarded as part of the ■ territory of 
the United States and subject to the 
laws thereof."—McDonald v. Mal¬ 
lory, 77 N.Y. 546, 653, 33 Am.R. 664. 
78. U.S.—The City of Alexandria, 

D. C.N.Y., 17 F. 390. 
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are held to be governed solely by the maritime 
discussed fully in the CJ.S. title Seamen § 5, 
also 56 C,J. p ^26 note 12-p 927 note 28. Where 
the place of residence of the owner and the place of 
registry of the vessel are different, the law of the 
place of the owner’s residence will control.^^ Even 
in the case of a seaman it has been held that an ac¬ 
tion for wrongful death might be maintained under 
a state statute, where it was sought to enforce the 
liability as against another vessel and not against 
that to the crew of which the seaman belonged.79 

In the case of torts committed on board a vessel 
which at the time is in the territorial waters of a 
state or country, it is the law of that state or coun¬ 


try which governs, without regard to the flag which 
the vessel flies,unless, according to some cases, 
there is involved the internal discipline or manage¬ 
ment of the ship, as in the case of injuries to sea¬ 
men aboard their ships, in which case the law of 
the flag applies.*^ 

The C.J.S. titles Seamen and Shipping should be 
consulted for a full treatment of the authorities 
dealing with these rules. 

Limitation of liability. In the case of a tort on 
the high seas, although the obligation may arise un¬ 
der a foreign law, the forum may apply a limitation 
of liability based on its own statutes,*^ ^nd this has 


77. U.S.—The Os<-oola. Wis.. 23 S 

Ct. 483. 189 U.S. 158, 47 760 

—The City of Alexandria, D.C N 
Y., 17 F. 390. 

78 . U.S.—International Nav. Co. v. 
Lifndstrom, N.Y., 123 F. 475. 60 C. 
C.A. 649, c‘ertiorari denied 24 S.Cl. 
852. 193 IT.S. 669. 48 L.Ed. 840. 

79 . U.S.—Old Dominion SS. Co. v. 
(lilmore. N.Y.. 28 S.Cl. 133, 207 U. 
S. 398. 52 L..Ed 264. 

80. U.S. — Williams v. Oceanic 
Stevedoring Co,. D C Tex.. 27 F.2d 
906—The Navarino, D.C.N.Y., 7 F. 
2d 743—The Apunmac. D.C.Va.. 7 
F.2d 741, modified on other gr(>und.s I 
12 F.2d BOO—The Devonn, D.C Me., j 
1 P.2d 482—The Samnanger, D.(\ 
Oa.. 298 F. 620~-Dobrin v. Mal¬ 
lory S.S. Co.. D.C.N.Y., 298 F. 34 9. 
Za atMiance of privity of contract 

between injured longshort^man and 
vessel, changing the longshoreman's 
rights, his right of recovery for tort 
is that given him by the country in 
whose territorial waters the injury 
occurred, and not by the country 
whose flag the ship flics.—Williams 
V. Oceanic Stevedoring Co.. D.C.Tex., 
27 F.2d 905. 

81 . U.S.—Cain v. Alpha S. S. Corp.. 
C.C.A.N.Y., 35 F.2d 717. affirmed 50 
S.Ct. 443. 281 U.S. 642. 74 L.Ed. 
1086—The Hanna Nielsen. D.C. 
Wash., 25 F.2d 984—Wenzler v. 
Robin Line S.S. Co., D.C.Wush.. 
277 F. 812. 

N.Y.—Bennett v. Connelly, 202 N.Y. 
S. 668, 3 22 Misc. 3 49, affirmed 204 
N.Y.S. 893. 209 App.Div. 833. 
ColllBlon cates iaapplicable 
“In the solution of this question, 
cases of collision . . • have no 

application, for they are not con¬ 
cerned with the 'internal discipline 
or management of the ship.’ ’’— 
Wenzler v. Robin Line S.S. Co., D.C. 
Wash., 277 F. 812, 813. 

'*Of the relation of a teaman to 
lilt ship, it Is said 
That principle is that, when a for¬ 
eigner enters the mercantile marine 
of any nation and becomes one of 


the crew of a vessel having undoubt¬ 
edly a national character, he as¬ 
sumes a temporary allegiance to the 
flag under which he s(«rves, and in 
return for the protection afforded 
him becomes subject to the laws by 
which that nation in the exercise of 
an unquestioned authority, governs 
its vessels and seaman. . . . This 

system of law attaches to the ves¬ 
sel and crew when they leave a na¬ 
tional port, and accompanies them 
around the globe, regulating their 
lives, protecting their persons, and 
punishing their olTenses. The sailor, 
like the soldier during his enlist¬ 
ment, knows no other allegiance 
than to the country under whose* 
flag he serves.’"—Wenzler v. Robin 
Line S. S. Co.. D.C.Wash., 277 V. 
812, 814. 

Distingnisliiiig' case of stevedore 

“It may be further said that the 
same reasons do not obtain for hold¬ 
ing a stevedore, hired in a port for¬ 
eign to the ship's flag, he being, pre¬ 
sumably. ignorant of the laws of 
such flag, to have agreed to such 
law when, to perform a brief and 
temporary service, he steps on ship- | 
board in a harbor of the country of 
which he is a citizen, or that in 
which he is sojourning. He has 
signed no articles to live with the 
ship and serve her. While the rela¬ 
tion of the stevedore to the ship 
may, in a sense, have to do with the 
internal management and discipline 
of the vessel, it is in no sense the 
intimate and mutually dependent re¬ 
lation existing between a seaman 
and his ship.”—^Wenzler v. Robin 
Line S. S. Co., supra. 

The American Ziaw Znetitntee 
states the rule. “Liability for an al¬ 
leged tort committed on board a 
vessel while the vessel is In the ter¬ 
ritorial waters of a state is deter¬ 
mined, if it affects only the internal 
economy or discipline of the vessel, 
by the law of the state whose flag 
the vessel flies.”—Restatement, Con¬ 
flict of Laws 8 405. 

88 . U.S.—Royal Mail Steam Packet 
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Co. v. Companhia de Navegaco 

Lloyd Brasilelro, D.C.N.Y., 31 F.2d 

757—Galef v. U. S.. D.C.S.C.. 25 P. 

2d 134—Petition of Canadian Pac. 

Ry. Co.. D.C.Waah., 278 F. 180. 

12 C.J. p 465 note 62. 

In the case of the Titanic, a Brit¬ 
ish steamship which sank on the 
high seas after a colllalon with an 
iceberg, the owner of the vessel 
brought proceedings In the federal 
courts of the United States for a 
limitation of liability, under U.S. 
Rev.St. fifi 4283. 4285, after a numtier 
of actions to recover for loss of life 
and personal injuries resulting from 
the disaster had been brought in 
federal and stale courts. The per¬ 
sons who sustained loss were of 
many different nationalities, includ¬ 
ing citizens of the United States. 
Mr. Justice Holmes in affirming the 
right of the owner to maintain the 
proceedings, after alluding to the 
principle announced by Mr. Justice 
Bradley in The Scotland. N.Y., 105 
U.S. 24. 26 L.Ed. 1001, to the effect 
that, where a collision occurs on the 
high seas between two vessels be¬ 
longing to the same nation, the court 
will determine the controversy by 
the law of their flag, said: “It is 
true that the foundation for a recov¬ 
ery upon a British tort is an obliga¬ 
tion created by British law. But it 
also is true that the laws of th(* 
forum may decline altogether to en¬ 
force that obligation on the ground 
that It is contrary to the domestic 
policy, or may decline to enforce It 
except within such limits as it may 
impose. Cuba R. Co. v. Oosby, N.J.. 
32 S.Cl. 132. 222 U.S. 473, 56 L.Ed. 
274, 38 L.R.A..N.S., 40; Dicey, Confl. 
L. 2d ed. 647. It is competent there¬ 
fore for Congress to enact that in 
certain matters belonging to admir¬ 
alty jurisdiction parties resorting to 
our courts shall recover only to such 
extent or in such way as it may 
mark out. Butler v. Boston, etc., 
SS. Co., Mass., 9 S.Ct. 612, 130 U.S. 
527, 32 L.Ed. 1017. The question is 
not whether the owner of the Titanic 
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been held so even in the case of a collision in for¬ 
eign territorial waters.** 

(b) Collision 

The law of the forum governa a tort arlaing out of a 
colllalon on the high seat between vesaels of different 
national the law of the flag governing auch a colllalon 
between veaaela of the aame nation. Colliaiona In terri¬ 
torial watera of a nation are governed by the law of auch 
nation. 

As is stated in the C.J.S. title Collision §§ 3-4, 
also 11 C.J. pp 1038-1039 notes 65-82, where the 
subject is treated at length, where a collision occurs 
on the high seas between vessels flying the flag of 
the same state or nation, the law of such state or 
nation determines the rights and liabilities growing 
out of such collision.®^ Where, however, a colli¬ 
sion occurs between vessels of different nations on 
the high seas, the forum will apply its own law in 
determining such rights and liabilities.®* 


Where a collision occurs in waters subject to the 
territorial sovereignty of another state or nation, 
the law of that state or nation will be applied®* not¬ 
withstanding the vessels were both under the flag of 
the forum.*^ 

b. Orimes 

Whether an act conetltutee a crime le ordinarily de¬ 
termined by the law of the state In which it occurs. 

As will be seen in the C.J.S. title Criminal Law § 
28, 16 C.J. p 73 note 77, a crime is essentially lo¬ 
cal,*® the criminal law of a state or nation, like any 
other law, having no extraterritorial force or ef¬ 
fect,®* it being obvious that each state, in so far as 
its sovereignty extends, has exclusive power to de¬ 
termine what acts committed within its bounds shall 
be regarded as criminal.** It follows therefrom 
that the character of an act, as innocent or crim¬ 
inal, is to be determined by the law of the place 
where it is committed.*^ Notwithstanding the fore- 


by this proceedinf? can require all 
claimants to come In and can cut 
down rights vested under English 
law. as against, for instance, Bng- 
lishihen living in England who do 
not appear. It is only whether those 
who do see fit to sue in this coun¬ 
try are limited in their recovery ir¬ 
respective of the English law. That 
they are so limited results in our 
opinion from the decisions of this 
court. For on what ground was the 
limitation of liability allowed in 
The Scotland or La Bourgogne? Not 
on their being subject to the act of 
Congress or any law of the United 
States in their conduct—but if not 
on that ground then it must have 
been because our statute permits a 
foreign vessel to limit its liability 
according to the act when sued in 
the United States. There may be 
some little uncertainty in the lan¬ 
guage of Mr. Justice Bradley in the 
earlier case. A slight suggestion 
that the statute is applied because 
of a vacuum,—the absence of any 
law properly governing the transac¬ 
tion. But it was no necessary part 
of his argument that people were to 
be made liable after the event by 
the mere choice of a forum: and if 
they were it would not be because 
of the act of Congress. That does 
not impose but only limits the lia¬ 
bility—a liability assumed already 
to oKist on other grounds. The es¬ 
sential point was that the limitation 
might be applied to foreign ships if 
sued in tMs country, although they 
were not subject to our substantive 
law."—Oceanic Steam Nav. Co. v. 
M^lor. 34 S.Ct 76^, 288 U.S. 718, 68 
L.Ed. 1171, L.R.A.1916B 687. 

Thm Amexiostt ]baw l^estitute 

states the rule: "The limitation of 
liability in a maritime cause of ac¬ 


tion-is determined by the law of the 
forum, irrespective of the law which 
created the cause of action."—Re¬ 
statement, Conflict of Laws 8 411. 
83L U.S.—Royal Mail Steam Packet 
Co. V. Companhia de Navegaco 
Lloyd Braslleiro, D.C.N.Y., 31 F.2d 
767. 

84. U.S.—Deslions v. La Compagnie 
Q6n6rale Transatlantique, N.Y., 28 
S.Ct. 664. 210 U.S. 95, 52 L.Ed. 973 
—The Scotland, N.Y., 106 U.S. 24, 
26 L.Ed. 1001. 

86. U.S.—Deslions v. La Compagnie 
G6n6rale Transatlantique, N.Y., 28 
S.Ct. 664. 210 U.S. 95, 52 L.Ed. 973 
—The Scotland, N.Y., 105 U.S. 24, 
26 L.Ed. 1001. 

80. U.S.—Royal Mail Steam Packet 
Co. v. Companhia De Navegaco 
Lloyd Braslleiro, D.C.N.Y., 81 F. 
2d 767—Standard Oil Co. of New 
York V. Tampico Nav. Co., D.C.N. 
Y., 21 F.2d 795—Monongahela Riv¬ 
er Consol. Coal & Coke Co. v. 
Schinnerer, C.C.A.Tenn., 196 F. 376 
—Quinette v. Bisso, C.C.A.La., 186 
F. 826—The City of Norwalk, D. 
C.N.Y., 65 F. 98. 

87. U.S.—Smith v. Condry, D.C., 1 
How. 28, 11 L.Ed. 36. 

The Amsrioaa Kaw Xnstltnts has 
adopted the rules stated in the text: 

(1) "Liability for an alleged tort 
caused by collision on the high seas 
outside the territorial waters of any 
state is governed, (a) by the laws 
of the states whose flags the ves¬ 
sels fly if the laws of such states 
are the same; (b) by the law of the 
forum if the laws of the states 
whose flags the vessels fly are not 
the same.**—^Restatement, Conflict of 
Laws 8 410. 

(2) "Liability for an alleged tort 
caused by collision in territorial wa¬ 
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ters of a state is governed by the 
law of that state."—Restatement, 
Conflict of Laws 8 409. 

88. "A crime is essentially local, 
and is the creature of the law which 
deflnes or prohibits it. It is an of¬ 
fense against the sovereignty, and 
can be taken notice of and punished 
only by the sovereignty offended ’*— 
People V. Martin, 76 N.Y.S. 953, 88 
Misc. 67, reversed on other grounds 
79 N.Y.S. 340, 77 App.Div. 396, af¬ 
firmed 67 N.E. 589, 175 N.Y. 315, 96 
Am.S.R. 628. 

89. Ind.—Johns v. State, 19 Ind. 

421, 81 Am.D. 408. 

Me.—State v. Stephens, 107 A. 296, 
118 Me. 237. 

9a Ind.—Johns v. State, 19 Ind. 

421, 424, 81 Am.D. 408. 

"Each State, in respect to each of 
the others, is an independent sov¬ 
ereignty, possessing ample powers, 
and the exclusive right, to deter¬ 
mine, within its own borders, what 
shall be tolerated, and what prohib¬ 
ited: what shall be deemed innocent, 
and what criminal; Its powers being 
limited only by the Federal Consti¬ 
tution, and the nature and objects of 
government.”—Johns v. State, su¬ 
pra. 

91. U.S.—^U. S. v. Bowman, N.Y., 43 
S.Ct. 89, 260 U.S. 94, 67 L.Ed. 149. 
Cal.—People v. MacDonald, 76 P.2d 
121, 24 Cal.App. 702. 

Iowa.—State v. Loser, 104 N.W. 827, 
132 Iowa 419. 

La.—State v. Hopkins, 182 So. 601, 
171 La. 919. 

Minn.—State v. Qruber, 133 N.W. 
671. 116 Minn. 221, 46 L.R.A.,N.S., 
691. 

Mont.—State v. Akers, 74 P.2d 1188, 
106 Mont. 48. 

Pa.—Commonwealth v. Kunsmann, 
41 Fa. 429. 
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going, in the case where a person, beyond the lim¬ 
its of a state or country, puts in operation a force 
which produces a result within those limits, the 
law of the place where the result occurs determines 
its criminal character,®^ the principle that a crim¬ 
inal law of a state can have no extraterritorial op¬ 
eration not prohibiting a state from punishing one 
who, although outside its territorial limits, commits 
such infractions of its criminal laws as are in con¬ 
templation of the law within the statc.®^ Illustra¬ 
tions of this latter may be found in the right to pun¬ 
ish acts committed by use of the United States 
mails, discussed in the CJ.S. title Criminal Law § 
135, also 16 C.J. p 164 notes 35-44, or through the 
intervention of an agent, treated in such title § 134, 


§ 12 

also 16 CJ. p 163 note 3&-p 164 note 34, and other 
cases where a crime is initiated beyond the territory 
of the state and consummated within it, discussed 
fully in such title § 134, also 16 CJ. p 163 notes 27- 
29. 

It should be noted also in this connection that, 
since the criminal procedure in certain of the Ori¬ 
ental countries with which Western nations are in 
trade relations is sometimes arbitrary and oppres¬ 
sive and sometimes accompanied by barbarous and 
cruel punishments and torture, the Western na¬ 
tions, by treaty, have in many instances secured the 
right that their subjects shall be tried in their own 
consular courts for offenses committed in the terri¬ 
tory of such countries.®^ Such treaties, in conncc- 


S.C.—State V. Nesmith, 194 S.E. 160, 
185 S.C. 341. 

12 C.J. p 456 note 66. 

B2. U S?.—Strassheim v. Daily, Ill., 
31 S.Ct. 558, 221 U.S. 280, 55 L. Ed. 
735—Orayson v. U S., C.O.A.Tonn., 
272 F. 553, certiorari denied 42 S. 
Ct. 49, 257 U.S. 637. 66 L.Ed. 409. 
Cal.—People v. Chapman, 203 P. 126, 
65 Cal.App. 192. 

Colo.—Newton v. People, 41 P.2d 800, 
96 Colo. 246—-Updike v. People, 18 
P.2d 472. 92 Colo. 125 
Ind.—^Kiser v. Woods, 60 Ind. 638— 
Stewart v. Jessup, 61 Ind. 413— 
Johns V. State, 19 Ind. 421, 81 Am. 
D. 408—Beak* v. State. 15 Tnd. 378. 
N.H.—State v. Uord. 16 N H. 357. 

Pa.—Commonwealth v. Seh/nunk, 66 
A. 1088, 207 Pa. 644, 99 Am.S.R. 
801. 

Wis.—Bates v. State, 103 N.W. 251. 
124 Wis. 612. 

*'Acts done outside a jurisdiction, 
but intended to produce and produc- 
Inff detrimental elTects within it, 
justify a state in punishing the 
cause of the harm as if he had been 
present at the eff(’Cl, if the state 
should succeed in getting him with¬ 
in its power."—Strassheim v. Dally, 
Ill., 31 S.Ct. 568, 560. 221 U.S. 280, 
66 L.Ed. 735. 

"It is not uncommon under the 
criminal law that a man may com¬ 
mit a crime without being personally 
present. Thus a man who erects a 
nuisance In a river or stream in one 
county or state, is liable criminally 
as well as civilly in every county or 
state in which it injures the land 
of another. One who publishes a 
libel in another state in a newspaper 
which circulates also in this Com¬ 
monwealth, is liable to indictment 
here. If a man incites an insane 
person or a child or an Innocent 
agent to commit a larceny in his 
absence, he is liable to the same ex¬ 
tent as if personally present at the 
commission of the crime; and this 
1 b 80. even if he was all the time 
In another JurindJetion."—Common¬ 


wealth V. White, 123 Mass. 430, 433, 
25 Am.R. 116. 

The American Kaw Znstltnte's 

stat(‘inonl of the rule is: "In the 
case of tran.sactlons which involve 
sK'tion by a person and a series of 
consequences of the action, the Inw 
of each state in which any event in 
the series of consequences occurs de¬ 
termines whether that event is a 
crime. — Restatement, Conflict of 
Laws 9 128 ( 2 ). 

93. Cal.—Ex parte Hedley, 81 Cal. 
108. 

Colo.—Newton v. Pe<»ple, 41 P.2d 300, 
96 Colo. 24 6 —^Updike v. People, 18 
P.2d 472, 92 Colo. 125. 

Conn.—State v. Crady, 84 Conn. 118. 
Ga—Simpson v. State, 17 S.E. 984, 
92 Ga. 41, 44 Am.S.R. 75. 

Tnd.—Johns v. State, 19 Ind. 421, 81 
Am.D. 408. 

Kan.—In re Powles, 131 P. 698, 89 
Kan. 598. 47 L.R.A..N.S., 227. 
Wis,—Bates v. State, 103 N.W. 261, 
124 Wis. 612, 4 Ann.Cas. 34)5. 
"While it is clear that the crim¬ 
inal law of a State can have no ex¬ 
tra-territorial operation, it is equally 
clear that .each State may protect 
her own citizens in the enjoyment of 
life, liberty, and property, by deter¬ 
mining what acts, within her own 
limits, shall be deemed criminal, and 
by punishing the commission of 
those acts. And the right of pun¬ 
ishment extends not only to persons 
who commit infractions of the crim¬ 
inal law actually within the Stale, 
but also to all persons who commit 
such infractions as are, in contem¬ 
plation of law, within the state."— 
Johns V. State, 19 Ind. 421, 424, 81 
Am.D. 408. 

" *The Legislature of one state 
cannot make l^wa by which people 
outside the state must govern their 
actions, except as they may have oc¬ 
casion to resort to the remedies 
which the state provides, or to deal 
with property situated within the 
state. . . . But if the conse- 
Quences of an unlawful act commit¬ 
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ted outside the state have reached 
their ultimate and injurious result 
within It, it seems that the perpetra¬ 
tor may he punished as an offender 
against such stale.* Cooley’s Con. 
LIm. ( 6 th Ed.) 149."—In re Fowles, 
131 P. 698, 599, 89 Kan. 430. 

94. U.B.—Ross v. Molnt.vre, N.Y., 

11 S.Ct. 897, 899, 140 U.S. 453, 36 

L.Ed. 581. 

"The practice of European govern¬ 
ments to send otfleers to reside in 
foreign countries, authorized to exer¬ 
cise a limited jurisdiction over ves¬ 
sels and seamen of their country, to 
watch the Interests of their country¬ 
men and to ns.sist in adjusting their 
disputes and protecting their com¬ 
merce, goes back to a very early pe¬ 
riod, even preceding what are termed 
the Middle Ages. During those ages 
th(‘Bo commercial magistrates, gen¬ 
erally designated as consuls, pos¬ 
sessed to some extent a representa¬ 
tive character, sometimes discharg¬ 
ing judicial and diplomatic func¬ 
tions. In other than Christian coun¬ 
tries they were, by treaty stipula¬ 
tions, usually clothed with authority 
to hear complaints against their 
countrymen and to sit in judgment 
upon them when charged with pub¬ 
lic offenses. After the rise of Is- 
lamism, and the spread of its fol¬ 
lowers over ea.stern Asia and other 
countries bordering on the Mediter¬ 
ranean, the exercise of this judicial 
authority became a matter of great 
concern. The intense hostility of 
the people of Moslem faith to all 
other sects, and particularly to 
Christians, affected all their Inter¬ 
course, and all proceedings had In 
their tribunals. Even the rules of 
evidence adopted by them placed 
those of different faith on unequal 
grounds in any controversy with 
them. For this cause, and by rea¬ 
son of the barbarous and cruel pun¬ 
ishments inflicted In those countries, 
and the frequent use of torture to 
enforce confession from parties ac¬ 
cused, it was a matter of deep In- 
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tion with the statutes of the United States effectuat¬ 
ing them, have been held to be intended to bring 
within the laws of the United Stales all who are citi¬ 
zens and also all who, although not strictly citizens, 
are by their service equally entitled to the care and 
protection of the United States government.®® 
This being a phase of the system of extraterritori¬ 
ality, § 6 supra should be examined for a general 
discussion of the subject, and the C.J.S. title Inter¬ 
national Law § 9, also 25 C.J. p 300 note 1-p 331 
note 40, for a fuller and more particular treatment. 

In § 4 d supra is discussed the enforceability of 
foreign penal and criminal laws. 

Crimes upon the high seas. As stated in subdi¬ 
vision a (3) (a) of this section, vessels on the high 
seas are usually regarded as forming a part of the 
territory of the state or nation to which they be¬ 
long. Hence, in accord with the general rule stated 
aforesaid, the criminal character of acts on such 
vessels is to be determined by the law of such state 
or nation.®® In the C.J.S. title Criminal Law § 138, 
also 16 C.J. pp 169-172 notes 9-37, will be found a 
full treatment of the authorities considering the ju¬ 
risdiction of a court over offenses committed on ves¬ 
sels, which treatment should be consulted in con¬ 
nection with the foregoing. 

§ 13. - Lex Loci Rei Sitae 

The lex loci rei sitae is the law of the situs or the 
law of the place where the property is situated and Is 
concerned primarily with the Conflict of Laws rules af¬ 
fecting property. 

The lex loci rei sitae, defined as the law of the 
place where a thing is situated, and sometimes 
spoken of as the lex situs, defined as the law of the 


place where the property is situated, is concerned 
primarily with the Conflict of Laws rules affecting 
property, and as such is discussed generally in §§ 
17-18 of this Title. It is shown therein that the law 
of the situs is universally regarded as furnishing the 
rules governing the transfer, encumbrance, or devo¬ 
lution of real or immovable property, see § 19, and 
generally as to tangible personalty or movables, see 
§18. It should be noted, how'ever, that movables 
may have both an actual and a fictitious situs, such 
property being sometimes regarded as present at the 
domicile of the owner, see § 18, and as a conse¬ 
quence the law of such domicile is sometimes resort¬ 
ed to as furnishing the rules for the solution of 
questions as to its title and ownership which in ef¬ 
fect amounts to an application of the law of the 
situs. Under these rules the lex loci rei sitae is held 
to govern the requisites and validity of deeds of 
conveyance of land, treated specifically in the C.J.S. 
title Deeds § 11, also 18 C.J. p 157 note 61-p 158 note 
65, the construction of covenants running with the 
land, see the C.J.S. title Covenants § 55, also 15 C.J. 
p 1245 notes 96, 97, conversion of property from 
realty into personalty, see the C.J.S. title Conver¬ 
sion § 4, also 13 C.J. p 872 note 54, the requisites and 
validity of contracts for the sale of land, as well as 
their construction and operation, at least in so far 
as title to the land is involved, see the C.J.S. title 
Vendor and Purchaser § 3, also 66 C.J. p 484 note 
82-p 485 note 89, their validity when tested by the 
statute of frauds, where such statute is considered 
as going to the substance of the obligation, see the 
C.J.S. title Frauds, Statute of, § 3, also 27 C.J. p 
126 note 43, and in general as to the construction of 
deeds sec the C.J.S. title Deeds § 80, also 18 C.J. 


terest to Christian grovernmenls to 
withdraw the trial of their subjects, 
when charged with the comini.«ision 
of a public ofCcnsc, from the arbi¬ 
trary and despotic action of the local 
oflflcials. Treaties conferring such 
jurisdiction upon these consuls were 
essential to the peaceful residence 
of Christians within those countries 
and the successful prosecution of 
commerce with their people.”—Ross 
V. McIntyre, supra. 

95. U.S.—Ross V. McIntyre, N.T., 11 

S.Ct. 897, 899, 140 U.S. 453, 35 L. 

Ed. 581. 

Amerlcaa. seamsii 

(1) The treaties conferring on con¬ 
sular courts Jurisdiction of crimes 
committed by American citizens have 
been construed to include crimes 
committed by American seamen, al¬ 
though not citizens of the United 
States.—Ross v. McIntyre, supra. 

(2) In the above case the court 
said, with reference to the Jurisdic¬ 


tion of a consular court in Japan to 
try a British subject for the crime 
of murder committed on board an 
American ship in the harbor of Yo¬ 
kohama: “The national character 
of the petitioner, for all the purpos¬ 
es of the consular jurisdiction, was 
determinable by his enlistment as 
one of the crew of the American 
ship Bullion. By such enlf.stment he 
becomes an American seaman—one 
of an American crew on board of an 
American vessel—and as such en¬ 
titled to the protection and benefits 
of all the laws passed by Congress 
on behalf of American seamen, and 
subject to all their obligations and 
liabilities. Although his relations to 
the British government arc not so 
changed that, after the expiration 
of his enlistment on board of the 
American ship, that government may 
not enforce his obligation of alle¬ 
giance. and he on the other hand 
may not be entitled to invoke its 
protection as a British subject, that 
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relation was changed during his 
service of seaman on board of the 
American ship under his enlistment. 
He could then Insist upon treatment 
as an American seaman, and invoke 
for his protection all the power of 
the United States which could be 
called into exercise for the protec¬ 
tion of seamen who were native 
born. He owes for that time to the 
country to which the ship on which 
he is serving belongs, a temporary 
allegiance, and must be held to all 
its responsibilities. . . . Reading 

the treaty and statute together in 
view of the purpose designed to he 
accomplished, we are satisfied that 
it was Intended by them to bring 
within our laws all who are cMizetis. 
and also all who. though not strictly 
citizens, are by their service equally 
entitled to the care and protection 
of the government.” 

96. U.S.—U. S. V. Rodgers, Mich., 

14 S.Ct. 109, 150 U.S. 249, 37 L. 

Ed. 1071. 
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p 251 notes 15-17. The larw of the place where the 
property is situated is also held to govern generally 
with respect to the requisites and validity of mort¬ 
gages of real estate, see the C.J.S. title Mortgages 
§ 12, also 41 C.J. p 292 note 29-p 293 note 39, as 
well as their construction and effect see the C.J.S. 
title Mortgages § 151, also 41 C.J. p 448 note 51-p 
449 riote 60; and the validity or invalidity of limi¬ 
tations on interests in realty under the rule against 
perpetuities see the C.J.S. title Perpetuities § 76, also 
48 C.J. p 1035 notes 96, 97; it determines whether 
title to land has been acquired by adverse possession 
see the C.J.S. title Adverse Possession § 4, whether 
a conveyance of land is fraudulent as to creditors 
see infra § 19 c (4), also the validity and sufficiency 
of execution of a power as to realty, sec the C.J.S. 
Mtle Powers § 44, also 49 C.J. p 1298 note 77, the 
validity of wills as to realty, see the C.J.S. title 
Wills § 150, also 68 C.J. p 625 note 18, the validity 
of trusts, see the C.J.S. title Trusts § 80, also 65 
C.J. p 334 note 62, the capacity of a married woman 
to alienate her separate real property, see the C.J.S. 
title Husband and Wife § 369, also 30 C.J. p 930 
note 99, the respective rights of husband and wife 
in realty, see the C.J.S. title Husband and Wife § 
7, also 30 C.J. p 509 note 83, and the widow’s right 
of dower in her husband’s lands, see the C.J.S. title 
Dower § 2, also 19 C.J. p 462 note 71. 

So with regard to movables, the lex loci rei sitjc is 
ordinarily held to control as to the validity and ef¬ 
fect orf a sale of movables as a transfer of title see 
the C.J.S. title Sales § 6, also 55 C.J. p 211 note .58- 
p 212 note 62, as to the validity and effect of a chat¬ 
tel mortgage see the C.J.S. title Chattel Mortgages 
§ 13, or of a warehouse receipt see the C.J.S. title 
Warehousemen and Safe Depositaries § 20, also 67 
C.J. p 468 note 57. 

Further applications of the law of the situs have 
been made in determining the liability of property to 
be sold under legal process, treated in the C.J.S. 
title Executions § 18, also 23 C.J. p 324 notes 80-81, 

97. Z&iportanoc of status 

*'While the law of status tends to 
become less and less important in 
modern Jurisprudence, it remains of 
significance in some instances. Stat¬ 
us, recognized by law, is the basis 
of rights. The status of an adopted 
child, for example, is the basis of 
his legal rights against his adoptive 
parents. When his rights are invad¬ 
ed it is not the contract of adoption 
he resorts to. but to his status as 
the child of his adopted father. So 
the duties and rights of the adoptive 
father are determined by the law of 
■tatus and not by contract."—^In re 


the validity of a transfer of property resulting in a 
preference to a creditor of an insolvent, treated in 
the C.J.S. title Insolvency § 11, also 32 C.J. p 844 
note 26, the validity and effect of an encumbrance 
on a homestead see the C.J.S. title Homesteads § 
128, also 29 C.J. p 885 notes 45, 46, the validity and 
effect of railroad liens, see the C.J.S. title Railroads 
§ 257, also 51 C.J. p 807 note 18, the collection and 
distribution of the assets of a decedent, see the C.J. 
S. title Descent and Distribution § 117, also 18 C.J. 
p 941 note 1, and the administration of insolvent es¬ 
tates, see the title Executors and Administrators § 
668, 24 C.J. p 710 note 74. The obligation of an 
innkeeper is to be determined by the law of the 
country where the inn is, as stated in the C.J.S. 
title Innkeepers § 13, also 32 C.J. p 545 note 65. 

§ 14. Status 

a. Definition 

b. General rules 

c. Marriage 

d. Parent and child 

c. Guardian and ward 

f. Adoption 

g. Infancy 

h. Legitimacy 

a. Definition 

Status is the legal social relation or condition of an 
Individual. 

The status of individuals and the incidents thereof 
are frequently met with in the Conflict of Laws, 
and rules have been promulgated to solve such 
problems involving status as as to the law which 
governs the creation and existence of the status and 
as to the extent to which a foreign status is recog¬ 
nized.®"^ 

The status of an individual, as a legal term, has 
been defined to mean his legal position in, or with 
regard to, the rest of the community;®* or, stated 
otherwise, it is his social relation and condition.®® 
Within this conception of status fall such relation- 

"Tlie legal, social relation and 
condition of the parlies ... is 
what wo understand by the term 
status."—Burlen v. Shannon, 3 Gray, 
Ma.s.s.. 387, 389. 

Status Is relationship 
S.T).—Calhoun v. Bryant, 133 N.W. 
266, 28 S.D. 268. 

**Xn ths Bestatement of this Sub¬ 
ject, a 'status' means a legal poi.son- 
al relationship, not temporary In its 
nature nor terminable at the mere 
will of the parties, with which third 
persons and the state are concerned." 
—^American Law Institute Conflict 
of Laws f 119. 


Ziegler, 143 N.Y.S. 562, 567, 82 Misc. 

346. 

98. Idaho.—Duryea v. Duryea, 269 
P. 987, 46 Idaho 512. 

12 C.J. p 457 note 5. 

99. Ill.—Dunham v. Dunham, 67 Ill. 
App. 475. 

Iowa.—^Webster v. Modern Woodmen 
of America, 186 N.W. 659, 192 

Iowa 1376. 

Me.—Fennessey’s Case, 113 A. 802, 
304. 120 Me. 261. 

Tenn.—Woodward v. Woodward, 11 
S.W. 892, 87 Tenn. 644. 

12 C.J. p 457 note 6. 

905 



§14 


CONFLICT OF LAWS 


15 C.J.S. 


ships or conditions as marriage, discussed in § 14 c, 
parent and child, discussed in 14 d, guardian and 
ward, discussed in § 14 e, adoption, discussed in § 
14 f, infancy, discussed in § 14 g, and legitimacy, 
discussed in § 14 h, all of which are to be distin¬ 
guished from such relationships as master and serv¬ 
ant and principal and agent, from which they differ 
with respect to duration and the extent to which the 
state is interested in the relationship. Status as 
herein defined is not temporary in its nature and, is 
not terminable at the mere will of the parties as in 
the case of master and servant and principal and 
agent. The state is interested in the status and is 
generaMy h. factor to he considered in its termina- 
tion.i 

Status may he either civil or political, but it is 
with civil status that we have here to deal.^ The 
titles Aliens and Citizens should he consulted for a 


treatment of the political status of individuals as 
aliens or citizens. 

b. General Rules 

within limits, the status of an Individual Is gov¬ 
erned by the law of his domicile, but a foreign status 
unknown to the forum will not be recognized there. 

It is often announced as broad general doctrine 
that the law of the domicile, the lex domicilii, gov¬ 
erns and controls the status of the individual.^ 
Literally taken, this statement of the rule is prob¬ 
ably an overstatement, and a more accurate repre¬ 
sentation of the state of the law is found in the 
rule that, while the courts of one country will fol¬ 
low the lex domicilii, as to acts done in another in 
which the party has his legal domicile,^ they will not 
regard such law as following the person of the in¬ 
dividual and as governing his acts when he is tem¬ 
porarily present in another jurisdiction.® In this re- 


1. La.—Hurry v. Hurry, 81 So. 378. 
144 La. 877. 

R.I.—Silva V. Merritt Chapman & 
Scott Corporation, 156 A. 512, 62 
R.I. 30—^Lynch v. Lynch. 88 A. 83, 
34 R.I. 261. 

a. “The law of England, and of al¬ 
most all civilized countries, ascribes 
to each individual at his birth two 
distinct legal states or conditions— 
one by virtue of which he becomes 
the subject of some particular coun¬ 
try, binding him by the tie of nat¬ 
ural allegiance, and which may be 
called his political status; another, 
by virtue of which he has ascribed 
to him the character of a citizen of 
some particular country, and as 
such, is possessed of certain mu¬ 
nicipal rights, and subject to certain 
obligations, which latter character 
is the civil status or condition of 
the Individual, and may be quite dif¬ 
ferent from his political status.”— 
Udny V. Udny, L.R. 1 H.L.SG. 441, 9 
E.R.C. 782, 797. 

3- U.S.—Lamar v. Micou, N.T., 6 S. 
Ct. 221. 112 U.S. 468. 28 L.Ed. 761, 
rehearing denied 6 S.Ct. 867. 114 
U.S. 218. 29 L.Ed. 94. 

Idaho.—Duryea v. Duryea. 269 P. 
987. 46 Idaho 612. 

Kan.—^Poorman v. Carlton, 263 P. 
424. 426, 122 Kan. 762, citing Oozu 
pus Juris —Gray v. Holmes, 57 
Kan. 217. 

Mass.—Ross v. Ross. 129 Mass. 248, 
87 Am.R. 821. 

Pa.—In re Wooten's Estate, 26 Pa. 
Dlst. 734. 

12 C.J. p 467 note 9 . 

“The status or condition of any 
person with the Inherent capacity of 
succession or inheritance is to be as¬ 
certained by the law of the domicile 
which creates the status, at least 
when the status is one which may 
exist under the laws of the State in 


which it is called in question, and 
when there is nothing in those laws 
to prohibit giving full effect to the 
status and capacity [acquired] in 
the State of the domicile.” 

Mass.—Ross v. Ross. 129 Mass. 243. 

37 Am.R. 321. 

Tenn.—Woodward v. Woodward, 11 

S.W. 892, 87 Tenn. 644, 649. 

As to existence of status 

(1) The mere question of the ex¬ 
istence of a particular status, inde¬ 
pendent of the rights and liabilities 
attaching thereto, is to be deter¬ 
mined by the lex domicilii of the 
Individual. — Webster v. Modem 
Woodmen of America, 186 N.W. 658, 
662, 192 Iowa 1376, citing Oorpus 
Juris. 

(2) “The status of appellee hav-1 
Ing been established under and ex¬ 
isting by virtue of the lex domicilii, 
is to be recognized and upheld In 
every other State, unless such stat¬ 
us, or the rights flowing therefrom, 
are inc.onsistent with or opposed to 
the laws and policy of the State 
where it is sought to be availed of.” 
—Van Matre v. Sankey, 36 N.E. 628, 
148 Ill. 536, 669, 39 Am.S.R. 196, 23 
L.R.A. 666. 

4 . U.S.—^Polydore v. Prince, D.C. 

Me., 19 F.CaB.No.11,267, 1 Ware 

402, 408. 

Mass.—Ross v. Ross, 129 Mass. 243, 

37 Am.R. 321. 

“Every nation has a perfect right 
to establish for itself its own forms 
of internal polity, and to determine 
the state and condition, the civil 
capacities and incapacities of Jts 
own members. Besides these per¬ 
sonal laws determining the state and 
condition of individuals which are 
founded on natural relations and 
qualities, and such as are universal¬ 
ly recognized among civilized com¬ 
munities, as those of parent and 
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child, those resulting from marriage, 
from intellectual Imbecility, and the 
like they may and in point of fact do 
establish distinctions which are not 
founded in nature, but relate only to 
the peculiarities of their own social 
organization, to their own municipal 
laws, and to the artiflcial forms of 
society, which are established among 
themselves. Now it is freely ad¬ 
mitted that other nations are bound 
by the jus gentium to admit the 
validity of all those personal stat¬ 
utes of other communities establish¬ 
ing such distinctions among their 
members, whether natural or arti¬ 
ficial to a certain extent. Their va¬ 
lidity will be admitted, and they 
will be enforced by the tribunals of 
other countries, as to acts which are 
done, and rights which are acquired 
within the territorial limits of the 
community where these laws arc es¬ 
tablished. There they have a legal, 
and other nations are bound to ad¬ 
mit, certainly as a general rule, a 
rightful authority.” — Polydore v. 
Prince, supra. 

A U.S.—Polydore v. Prince, D.C. 
Me., 19 P.Cas.No.11,267, 1 Ware 
402, 411. 

Iowa.—Nichols, etc., Co. v. Marshall, 
79 N.W. 282, 108 Iowa 618. 

Mass.—Woodworth v. Spring, 4 Allen 
821. 

Eng.—Ogden v. Ogden. [1908] P. 46. 

“The law of the place where a per¬ 
son is for the time being, as to acts 
done, or rights acquired within that 
Jurisdiction, it would seem, ought to 
prevail so far as his civil rights de¬ 
pend on his personal status.”—Poly¬ 
dore v. Prince, supra. 

XMUioag for the nOo 

(1) “The inconveniences which • 
would result from a practical adop¬ 
tion of the principle that the. law of 
the domicil must prevail, which de- 
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spcct the several states of the Union stand in the 
situation of other distinct sovereignties in so far as 
they are unrestrained by the federal constitution.® 
The first branch of this rule results from the prin¬ 
ciple of comity which requires the courts of one 
sovereignty to recognize the laws of another as to 
acts done within its territorial jurisdiction when not 
contrary to the law or public policy of the forum or 
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injurious to its citizens, which principle is discussed 
in §§ 3 and 4 supra,^ while the second branch is a 
recognition of the undoubted right which each state 
has to determine the civil status and capacities of its 
inhabitants.® A distinction should be made here be¬ 
tween the creation and existence of a status and the 
incidents attaching thereto. The local law, includ¬ 
ing its Conflict of Laws rules, will control as to 


lermlneB the personal status of the 
individual, wherever he may be, 
would be found to be very great. 
If we admit that a foreigner has all 
those personal capacities and civil 
qualities in this country which the 
law of his domicil allows, to be con¬ 
sistent and follow out the principle 
we must adopt all those subsidiary 
laws of his domicil which regulate 
and protect him in the enjoyment j 
of his personal status."—^Polydore v. 
Prince, supra. 

(2) ‘‘Every sovereignty exercises 
the right of determining the status 
or condition of persons found with¬ 
in its jurisdiction. The laws of a 
foreign state cannot be permitted to 
intervene to affect the personal 
rights or privileges even of their 
own citizens while they are residing 
in the territory and within the ju¬ 
risdiction of an independent govern¬ 
ment. Effect may be given by way 
of comity to such laws by the Ju¬ 
dicial tribunals of other states and 
countries, but ex proprio vigore they 
cannot have any extraterritorial 
force or operation." 

Ariz.—^New York Foundling Hospital 
V. Gatti, 79 P. 231, 9 Ariz. 105, 116. 
7 I...R.A.,N.S.. 306, appeal dismissed 
27 S.Ct. 63. 208 U.S. 429, 51 Li.Ed. 
254. 

Mass.—Woodworth v. Spring. 4 Al¬ 
len 321, 823. 

BsmoTol from Jnrlsdlotlon 

"The question whether a person 
within the Jurisdiction of a state 
can be removed therefrom depends, 
not on the laws of the place whence 
he came or in which he may have his 
legal domicil, but on his rights and 
obligations as they are fixed and 
determined by the laws of the stale 
or country In which he is found."— 
Woodworth v. Spring, supra. 

Dlscnssloa of the mla as relatiiig to 
a married woman 

"If by the law of her domicil she 
is authorized to make valid con¬ 
tracts, and to maintain an action in 
a court of justice in her own name 
without the authorization of her 
husband, and she removes to a coun¬ 
try by whose laws this power is 
denied to married women, she will 
not carry with her into her new 
residence the capacity to contract, to 
plead, and to be impleaded in a court 
of Justice as she is allowed by the 
law of her domicil, this capacity 


being denied by the local law. as of-' 
fensive to good-manners. If a per¬ 
son happens to transfer his resi¬ 
dence to a country where the same 
personal distinctions are established, 
as are allowed in his own domestic 
forum, it is not intended to be de¬ 
nied. but that the tribunals of this 
country may allow him his personal 
immunities or affect him with the 
personal' incapacity of his domicil; 
but it will, I apprehend, be accord¬ 
ing to the local law. and not ac¬ 
cording to the law of his domicil. If 
a Turkish or Hindoo husband were 
travelling in this country with his 
wife, or temporarily resident here, 
we should, without hesitation, ac¬ 
knowledge the relation of husband 
and wife between them; but the 
legal preeminence of the husband 
as to acts done here, would be ad¬ 
mitted only to the extent that the 
marital rights are recognized by our 
laws, and not as they are recog¬ 
nized by the law of his domicil. 11 ^ 
a Roman father, or a father from 
any country which had adopted the 
Roman law of paternal power, were 
travelling in thi.s country with a 
minor child, we should acknowledge 
the relation of parent and child, but 
we should admit, I presume, as a 
general rule, the exercise of the pa¬ 
ternal power no further than as it 
is authorized by our own law. If 
a foreigner, in whose country slav¬ 
ery is established, were temporarily 
resident in Virginia, where slavery 
also exists, and had brought with 
him a slave as a servant, a court 
sitting in Virginia might, I suppose, 
recognize thq relation of master and 
slave, because that is a relation 
known to the local law, but it would 
limit the exercise of the master’s 
authority over his slave, by their 
own law, and not by the law of the 
master's domicil.” — Polydore v. 
Prince, D.C.Me., 19 F.Cas.No.l 1,257, 1 
Ware 402, 409. 

**Ths Snglish Courts have not been 
very ready to admit a personal law 
of status and capacUy dependent on 
domicil, and travelling with the per¬ 
son from country to country, al¬ 
though there has been, perhaps, less 
unwillingness in later years to give 
effect to the lex domicilii to some 
extent: see, for instance. In re Good¬ 
man, 17 Ch.D. 266.” [The case re¬ 
ferred to was one in which it was 
held that a child born before wed¬ 
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lock of parents who were at her 
birth domiciled in Holland but legi¬ 
timated according to the law of Hol¬ 
land by the subsequent marriage of 
her parents, might take a share, in 
the personal estate of an Intestate 
dying domiciled in England as one of 
her next of kin.]—Ogden v. Ogden, 
[1908] P. 46, 68. 

6. Cal.—De La Montanya v. De La 
Montanya, 44 P. 346, 112 Cal. 101, 
32 L.R.A. R2, 63 Am.St.R. 166. 
"What has been said as to the 

right of a sovereign State to deter¬ 
mine the status of persons within 
Us jurisdiction applies to the States 
of this Union, except as it has been 
modified or restrained by the Con¬ 
stitution of the United States 
(Moore V. Illinois, III., 14 How. (U. 
S.) 13. 14 L.Ed. 306; Groves v. 

Slaughter. La., 16 Pet. (U.S.) 449, 
10 L.Ed. 800; New York v. MUn, 
N.Y., 11 Pet. (U.S.) 102, 9 L.Ed. 

648). There are undoubtedly rea¬ 
sons, independently of the provisions 
of the Federal Constitution, for con¬ 
ciliatory legislation on the part of 
the several States, towards the pol¬ 
ity. institutions and interests of 
each other, of a much more persua¬ 
sive character than those which 
prevail even between the most 
friendly States unconnected by any 
political union; but these are ad¬ 
dressed exclusively to the political 
power of the respective States^’— 
Lemmon v. People, 20 N.Y. 562, 603. 

7. U.S.—^Polydore v. Prince, D.C. 
Me., 19 P.Cas.No.11,267, 1 Ware 
402. 

8 . Cal.—Deacon v. Jones. 46 P.2d 
1025, 7 Cul.App.2d 482. 

I Idaho.—Duryea v. Duryea, 269 P. 
987. 46 Idaho 612. 

Ill.—Dunham v. Dunham, 67 IIl.App. 
497. 

R.I.—Ditson V. Ditson, 4 R.I. 87. 

12 C.J. p 458 note 14. 

"Every sovereign State has a right 
to determine by its laws the condi¬ 
tion of all persons who may at any 
time be within its jurisdiction; to 
exclude therefrom those whose in¬ 
troduction would contravene its pol¬ 
icy, or to declare the conditions up¬ 
on which they may be received, and 
what subordination or restraint may 
lawfully be allowed by one class or 
description of persons over another.** 
—Per Denlo, J., in Lemmon y. Peo¬ 
ple, 20 N.Y. 662. 602. 
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the latter although the status as created under for¬ 
eign law will be recognized.® 

Thoroughly established everywhere as an excep¬ 
tion to the general rule that a status validly created 
in a foreign state will everywhere be recognized is 
the rule that no state will recognize a status existing 
under the laws of another state when foreign to its 
own laws, customs, or institutions.^® For example, 
the status of a person as a slave will not be recog¬ 
nized in a country where slavery is not recognized 
or is prohibited,nor will rights growing out of a 
polygamous marriage be recognized in a country 
where polygamy is not practiced.^® So it has been 
held that a personal disqualification occasioned by a 
person having been adjudged a “prodigal” under the 


French law would not be recognized by an English 
court. 

Frequently questions of status arise in connection 
with the capacity attaching thereto and are more 
properly considered in connection with other phases 
of the law properly controlling capacity, and for a 
discussion of such questions $ infra should be 
consulted. 

c. Marriage 

A marriage valid where entered Into le ordinarily 
valid everywhere, uniess contrary to the poaitive law of 
the domicile of the parties er the piace where the statue 
is brought into question. 

While marriage is undoubtedly based on, and pos¬ 
sesses elements of, an ordinary civil contract,^^ it 


9. U.S.—Polydore v. Prince, D.C. 
Me.. 19 F.Cas.No.11.257, 1 Ware 
402. 

Mass.—Barney v. Tourtellotte, 138 
Mass. 106—Ross v. Ross, 129 Mass. 
243, 37 Am.R. 321. 

Tex.—Martinez v. Gutierrez, Com. 
App., 66 S.W.2d 678, affirming Gu¬ 
tierrez V. Martinez, Civ.App., 37 S. 
W.2d 833. 

"Natural relations of foreigners, 
and such as are established by our 
own domestic institutions, we recog¬ 
nize In foreigners who are tempo¬ 
rarily resident among us; but the 
rights and obligations which flow 
from them, must, as a general rule 
at least, be determined by our own 
law, and be enforced by such means 
only as the local law allows."—Poly¬ 
dore V. Prince, D.C.Me., 19 F.Cas.No. 

II, 257, 1 Ware 402. 

10. U.S.—Polydore v. Prince, D.C. 
Me., 19 F.Cas.No.11,257, 1 Ware 
402. 

III. —Roth T. Roth, 104 Ill. 35, 44 
Am.R. 81. 

Mass.—Adams v. Adams, 28 N.E. 2G0, 
154 Mass. 290, 13 L.R.A. 275. 

N.Y.—Lemmon v. People, 20 N.Y. 562. 
Eng.—Somerset v. Stewart, Lofft 1, 
98 Reprint 499. 

"The rule that the status of the 
domicil is the status everywhere 
must yield when the status is con¬ 
structed on principles which are con¬ 
trary to those which are generally 
recognized, or which can be admitted 
by the law of the forum resorted to." 
—^Adams v. Adams, 28 N.E. 260, 154 
Mass. 290, 293, 13 L.R.A. 275. 

"When the domestic laws reject 
and suppress the status as a civil 
condition or social relation, as mat¬ 
ter of reason and authority it is 
never upheld in the case of strangers 
resident or in transit.”—Lemmon v. 
People, 20 N.Y. 562, 618. 

"Ordinarily, where a party, upon a 
change of domicile, goes into an¬ 
other State or country, the personal 
status which he carries with him 
will be recognized by the courts of 


the latter country. This Is certain¬ 
ly the general rule, but it is subject 
to certain well recognized exceptions. 
Tf. for instance, such status has been 
acquired, as in the present case, by 
a violation of an expre.ss provision 
of the positive law of the State in 
which its recognition is asked, or if 
it be contrary to the genius and 
spirit of its institutions, as a title 
of nobility would be here, or if it 
Is opposed to Its settled policy, or 
to the good order and well being of 
society, or to public morality and 
decency, in all such cases the status 
would not and should not be recog¬ 
nized by the courts of the latter 
State.”—Roth v. Roth, 104 Ill. 35, 44 
Am.R, 81. 

*'ThoBo merely artificial dlatiac- 

tio&s, those capacities and disquali- 
fleations of mere positive institution, 
established by different communities 
among their members, which are not 
founded in nature but which relate 
to their own domestic economy, their 
municipal institutions, and their pe¬ 
culiar social organization, cannot be 
admitted to follow them into other 
nations in whose laws such distinc¬ 
tions are unknown, without disturb¬ 
ing the whole order of society, and 
Introducing into communities privi¬ 
leged castes of persons, each gov¬ 
erned to a considerable extent by 
different laws and affected by per¬ 
sonal privileges peculiar to them¬ 
selves, and totally at variance with 
the habits, social order, and the laws 
of the community among whom they 
reside."—Polydore v. Prince. D.C. 
Me., 19 F.Cas.No.11,267, 1 Ware 402, 
111 . 

11. U.S.—Polydore v. Prince, D.C. 

Me., 19 F.Cas.No.11,257, 1 Ware 

402. 

Measoa for rule 

"The state of slavery is of such 
a nature, that it is incapable of be¬ 
ing introduced on any reasons, moral 
or political; but only positive law, 
which preserves its force long after 
the reasons, occasion, and time it- 
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I self from whence It was created, is 
erased from memory: it's so odious, 
that nothing can be suffered to sup¬ 
port it, but positive law.”—Somerset 
V. Stewart. Lofft 1. 19, 98 Reprint 
499. 

la. Eng.—Hyde v. Hyde. L.R. 1 P. 
A D. 130. 5 E.R.C. 833—Warrender 
V. Warrender, 2 Cl. & P. 488, 6 
Reprint 1239. 

13. Eng.—Worms v. De Valdor, 49 
L.J.Ch. 261, 262. 

Xn the above case the court said, 
quoting Story Confl. L. f 104: "'Per¬ 
sonal disqualifleations not arising 
from the Law o*f Nature, but from 
the principles of the customary or 
positive law of a foreign country, 
and especially such as are of a pe¬ 
nal nature, are not generally regard¬ 
ed in other countries where the like 
disqualifleations do not exist; hence 
the disqualifleation resulting from 
heresy, excommunication. Popish re¬ 
cusancy, infamy and other penal dis- 
aliilities. are not enforced in any 
other country except that In which 
they originate. They are strictly 
territorial, so the state of slavery 
will not be recognized in any coun¬ 
try where institutions and policy 
prohibit slavery.’ The learned au¬ 
thor might have gone further with 
respect to slavery, for It is well 
known that in the celebrated case of 
Somerset. 20 Howell’s State Trials, 
1, the Courts of this country, where 
villenage has never been abolished, 
declined to recognize the status of 
slavery resulting from the legisla¬ 
tion of any other country."—Worms 
v. De Valdor. 49 L.J.Ch. 261, 862. 

14. U.S.—Reynolds v. U. S.. Utah. 
98 U.S. 145, 26 L.Ed. 244—Melster 
V. Moore, Pa., 96 U.S. 76. 24 L.Ed. 
826. 

Arlz.—Horton v. Horton, 198 P. 1106, 
22 Ariz. 490. 

Okl.—Ross V. Bryant, 217 P. 864, 00 
Okl. 300. 

Or.—Leefeld v. Leefeld, 168 P. 062, 
86 Or. 287. 
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being stated in the CJ.S. title Marriage § 1, also 38 
CJ. p 1272 note 4, where the nature of marriage is 
fully treated, that it is commonly accepted doctrine 
that marriage is a civil contract, it is further regard¬ 
ed in all civilized countries as an institution fixing 
a particular status, or personal relation, on the con¬ 
tracting parties^in which the state is greatly con¬ 
cerned,^® and which is not terminable at the will of 
the partics.17 

It is the uniform policy of all civilized countries, 
especially those affected by the influence of Christi¬ 
anity, to encourage marriage as a basis of organized 


society and to recognize as valid all marriages 
which do not offend the essentials of that faith.^* 
This policy has given rise to the rule with regard to 
which there is little or no discord in the cases, and 
which stated generally in Conflict of Laws language 
is that the validity or existence of the status of 
marriage depends on the law of the jurisdiction in 
which it was entered into or celebrated, and not by 
the law of the domicile of the parties,^® it following 
that marriages not contrary to the law of nature or 
to the general view of Christendom, such as incestu¬ 
ous or polygamous marriages,^® and not otherwise 


15. Cal.—Kllburn v. Kilburn. 26 P. i 

636. 89 Cal. 46. 23 Am.S.R. 447. | 

Ok! —ISerpers v. Olson. 231 P. 483, 
104 Okl. 297. 

R.I.—State V. Downinf?, 175 A. 248. 
54 R.T. 466. 

Wis.---Buckeye v. Buekeyc, 234 N.W. 
342, 203 Wis. 248—Northwestern 
Mutual Lilfe Ins. Co. v. Adams, 144 
N.W. 1108, 155 Wis. 336, 52 L.R.A., 
N.S.. 275. 

12 C.J. p 459 note 22. 

16. TI.S.—Haddock v. Haddock, N.Y., 
26 S.Ct. 525, 201 U.S. 562. 50 L.Ed. 
867—U. S. V. Gnrnlcy, Mass., 11 
S.Ct. 54. 137 U.S. 147. 34 UEd. 
636. 

Okl —EfiTKers v. Olson, 231 P. 483, 101 
Okl. 297. 

17. U.S.—Maynard v. Hill, Wash., 8 
S.Ct. 723, 125 U.S. 190, 31 L.Ed. 
654—Reynolds v. U. S., Utah, 98 
U.S. 146, 26 L.Ed. 244. 

Minn—Hulelt v. Carey, 69 N.W. 31, 
61 Minn. 327, 34 L.R.A. 384. 61 
Am.S.R. 419. 

18. U.S.—U. S. ex rel. ModianoB v. 
Tuttle, D.C.Ua.. 12 P.2d 927. 

Wis.—Hall V. Industrial Commi.ssion, 
162 N.W. 312, 3 66 Wis. 364. L.R.A. 
1917D 829. 

19. U.S.—Lough ran v. Lough ran, 64 

S.Ct. 684. 292 U.S. 216, 78 L.Ed. 
1219, reversing 66 F.2d 567, 62 

App.D.C. 262, certiorari granted 54 
S.Ct. 209, 290 U.S. 621, 78 L.Ed. 
642, rehearing denied 54 S.Ct. 861. 
292 U.S. 616, 78 L.Ed. 14 74—Key¬ 
way Stevedoring Co. v. Clark. D.C. 
Md.. 43 F.2d 983—U. S. ex rel. 
Modlanos v. Tuttle, D.C.La., 12 F. 
2d 927—Hastings v. Douglass, D. 
C.W.Va.. 249 F. 378. 

Ala.—Smith v. Goldsmith, 134 So. 
651. 223 Ala. 156. 

Ariz.—Gradias v. Gradias, 74 r.2d 
63. 

Conn.—Davis v. Davis, 176 A. 674, 
119 Conn. 194. 

Fla.—Goldman v. Dithrich, 179 So. 
716. 

Ill.—Lincoln v. Riley, 217 Ill.App. 
671—Powell v. Powell, 207 Ill.App. 
292. affirmed 118 N.E. 786, 282 111. 
357. 

Iowa.—Boehm v. Rohlfs, 276 N.W. 
106. 


Ky.—I'otter v. Stanley. 219 S.W. 167, 
187 Ky. 292. 

Mass.—Gorrasl v. Manzella, 191 N.E. 
676, 287 Mass. 166. 

Mich.---Osborn v. 0.*!born*8 Estate, 
263 N.W. 880. 273 Mich. 689. 

N.J.—(''apasso v. Colonna. 122 A. 378, 

95 N.JEq. 35. affirmed 124 A. 7G0. 

96 N.J.Eq. 385—Bolmer v. Edsall, 
106 A. 646, 90 N.J.Eq. 299—-Cooper 
V. Cooper. 168 A. 163, 11 N.J.Misc. 
720. 

N.T.—Incuria v. Incuria, 280 N.Y.S. 
716. 155 Misc 755—In re Spondre, 
162 N.Y.S. 943, 98 Misc. 524—Da- 
vid.son V. Ream. 161 N.Y.S. 73, 97 
Misc. 89, affirmed 164 N.Y.S. 1037, 
178 App Div. 362. 

Ohio.—Howard v. Central Nat. Bank 
of Marietta, 152 N.E. 784, 21 Ohio 
App. 74. 

Tex.—Thompson v. Thompson, Civ. 
App., 202 S.W. 175, modified on 
other grounds 203 S.W. 939. 

Vt.—I.iariviere v. Lariviere, 147 A. 
700. 102 Vt. 278. 

ImVt lod contractus 

Cal.—McDonald v. McDonald, 58 P.2d 
163, 6 Cal.2d 467, 104 A.L.R. 1290. 
N.J.—Sturm v. Sturm, 163 A. 6, 111 
N.J.Eq. 679. 

20. U.S.—Loughran v. Loughran, 64 
S.Ct. 684, 292 U.S. 216, 78 L.Ed. 
1219, reversing 66 F.2d 567, 62 

App.D.C. 262 certiorari granted 54 
S.Ct. 209. 290 U.S. 621, 78 L.Ed. 
54 2, rehearing denied 54 S.Ct. 861, 
292 U.S. 615, 78 L.Ed. 14 74—U. S. 
ex rel. Modianos v. Tuttle, D.C.La., 
12 F.2d 927. 

Cal.—McDonald v. McDonald, 58 P.2d 
163, 6 Cal.2d 467, 104 A.L.R. 1290. 
Ill.—Stevens v. Stevens, 136 N.E. 
785, 304 in. 297—Lincoln v. Riley, 
217 Ill.App. 671. 

N.Y.—Incuria v. Incuria, 280 N.Y. 
S. 716, 155 Misc. 765—People, on 
Complaint of Kay v. Kay, 262 N. 
Y.S. 618, 141 Misc. 574—Davidson 
V. Ream, 161 N.Y.S. 73, 97 Misc. 
89, affirmed 164 N.Y.S. 1037. 178 
App.Div. 362. 

Vt.—Wheelock v. Wheelock, 154 A. 
666, 103 Vt. 417. 

BSlatlon unknown to forum 

(1) Where, however, the relation 
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existing between men and women in 
a foreign country, although perhaps 
there considered as the relation of 
husband and wife, is totally different 
from that so considered by the law 
of the forum, they will not be re¬ 
garded as having that status.—Hyde 
V. Hyde, L.R. 1 P. & D. 130, 134, 5 
E.R.C. 833. 

(2) “There is no magic in a name; 
and, If the relation there existing 
between men and women is not the 
relation which In Christendom we 
recognise and intend by the words 
‘husband* or ‘wife,* but another and 
altogether different relation, the use 
of a common term to express these 
two separate relations will not make 
them one and, the same, though it 
may tend to confuse them to a su¬ 
perficial observer. The language of 
Lord Brougham, in Warrender v. 
Warrender, 2 Cl. & F. 488, 6 Reprint 
1239, is very appropriate to these 
considerations:—‘If, Indeed, there go 
two things under one and the same 
name in different countries—if that 
which IS called marriage is of a dif¬ 
ferent nature in each—there may be 
some room for holding that we are 
to consider the thing to which the 
parties have bound themselves ac¬ 
cording to its legal acceptance in the 
country where the obligation was 
contracted. But marriage is one and 
the same thing substantially all the 
Christian world over. Our whole 
law of marriage assumes this; and 
It is important to observe that we 
regard it as a wholly different thing, 
a different status from Turkish or^ 
other marriages among infidel na-' 
tions, because we clearly should nev¬ 
er recognise the plurality of wives, 
and consequent validity of second 
marriages, standing the first, which 
second marriages the laws of those 
countries authorize and validate. 
This cannot be put on any rational 
ground, except our holding the In¬ 
fidel marriage to be something dif¬ 
ferent from the Christian, and our 
also holding the Christian marriage 
to be the same everywhere. There¬ 
fore, all that the Courts of one 
country have to determine is wheth¬ 
er or not the thing called marriage 
—the known relation of persons, that 
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declared invalid by positive law,21 if valid at the 
place of the marriage ceremony are valid every- 
where,22 including the state or states in which the 
parties are domiciled, ^2 notwithstanding the parties 
left the state of domicile for the purpose of evading 
its laws,2< and, conversely, a marriage invalid where 
made is invalid everywhere.25 This is so without 
regard to the law of the domicile of the parties or 
the law of the place where the validity of the mar¬ 
riage is brought into question.25 


Notwithstanding the general rule aforesaid that 
the validity of a marriage depends on the law of the 
place’where it is entered into, the law of the domi¬ 
cile of the parties is frequently held to be a factor in 
determining the validity or existence of the mar¬ 
riage, this being based on what is said to be the right 
of a state to determine the status of those domiciled 
within its territory,**^ and its right to follow its citi¬ 
zens into another state for the purpose of regulating 
their status.^® The application of this principle is 


relation which those Courts are ac¬ 
quainted with, and know how to deal 
with—has been validly contracted in 
the other country where the parties 
professed to bind themselves. If the 
question is answered in the affirma¬ 
tive, a marriasre has been had: the 
relation has been constituted: and 
those Courts will deal with the 
rights of the parties under it accord¬ 
ing to the principles of the munici¬ 
pal law which they administer. In¬ 
deed, if we are to regard the nature 
of the contract in this respect as 
deflned by the lex loci, it is diffi¬ 
cult to see why we may not import 
from Turkey into England a mar¬ 
riage of such a nature as that it is 
capable of being followed by, and 
subsisting with, another, polygamy 
being there the essense of the con¬ 
tract.* •’—Hyde v. Hyde, supra. 

81. U.S.—U. S. ez rel. Modianos v. 
Tuttle, D.C.La., 12 F.2d 927-—Mc¬ 
Donald v. McDonald. 68 P.2d 168, 6 
Cal.2d 457. 104 A.L.R. 1290. 

Ill.—Stevens v. Stevens, 186 N.B. 
786, 804 Ill. 297—Lincoln v. Riley, 
217 Ill.App. 671. 

Mass.—Atwood v. Atwood, 8 N.E.2d 
916—^Wltherington v. Eldredge, 162 
N.E. 300, 264 Mass. 166. 

N.Y.—Incurla v. Incurla, 280 N.T.S. 
716, 166 Misc. 755—Davidson v. 
Ream, 161 N.T.S. 73, 97 Misc. 89, 
affirmed 164 N.T.S. 1037, 178 App. 
Div. 362. 

Ohio.—Peefer v. State, 182 N.E. 117, 
42 Ohio App. 276. 

Vt.—Wheelock v. Wheelock, 164 A. 
665, 108 Vt. 417. 

W.Va.—Jackson v. Heaberlin, 145 S. 
E. 763, 106 W.Va. 374. 

82. U.S.—Loughran v. Loughran, 64 
S.Ct. 684, 292 U.S. 216, 78 KEd. 
1219, reversing 66 F.2d 567, 62 App. 
D.C. 262, certiorari granted 64 S. 
Ct. 209, 290 U.S. 621, 78 L.Ed. 642, 
rehearing denied 64 S.Ct. 861, 292 

U. S. 616, 78 L.Ed. 1474—Travers 

V. Reinhardt, App.D.C., 27 S.Ct. 
668, 206 U.S. 428, 61 L.Ed. 866— 

U. S. ex rel. Modianos v. Tuttle, 
D.C.La.. 12 F.2d 927. 

Aril.—Qradias v. Gradias, 74 P.2d 
68—Horton v. Horton, 198 P. 1105, 
22 Aria 490. 

Cal.—McDonald v. McDonald. 58 P.2d 
163, 6 Cal.2d 467. 104 A.L.R. 1290. 


Conn.—Davis v. Davis, 176 A. 674, 
119 Conn. 194. 

Del.—Petras v. Petras. 106 A. 886, 
7 Boyce 290. 

Ill.—Acklin v. Employees Benefit 
Ass'n of American Steel Foundries, 
222 I11.APP. 869— Lincoln v. Riley. 
217 I11.APP. 671. 

Iowa.—Boehm v. Rohlfs, 276 N.W. 
106—^Webster v. Modern Woodmen 
of America, 186 N.W. 659. 661, 192 
Iowa 1876, citing CV>rpiiJi JtiriB. 
La.—Honors v. Jones, 156 So. 191, 
180 La. 109—Succession of Mar- 
inoni, 148 So. 888, 177 La. 592— 
Gibbs v. Illinois Central R. Go., 
126 So. 445, 169 La. 450, reversing 
123 So. 186, 11 La.App. 697. 

Md.—Pensterwald v. Burk. 98 A. 368, 
129 Md. 131, 3 A.L.R. 1562, error 
dismissed 39 S.Ct. 21, 248 U.S. 592. 
63 L.Ed. 436. 

Minn.—In re Ommang's Estate, 285 
N.W. 529, 183 Minn. 92. 

Mo.—Green v. McDowell, 242 S.W. 

168. 210 Mo.App. 517. 

N.J.—Bolmer v. Edsall, 106 A. 646, 
90 N.J.Eq. 299. 

N.Y.—Masocco v. Schaaf, 254 N.Y. 
S. 439, 234 App.Div. 181—Incuria 

V. Incurla, 280 N.Y.S. 716, 166 

Misc. 755—^In re Burke's Estate, 
256 N.Y.S. 862. 143 Misc. 268. 
Ohio.—Peefer v. Stale, 182 N.B. 117, 
42 Ohio App. 276. 

Pa.—Dodds v. Pittsburgh, M. & B. 
■ Rys. Co., 162 A. 486, 107 Pa.8uper. 
20 . 

Tex.—Portwood v. Portwood, Civ. 
App., 109 S.W.2d 516, error dis¬ 
missed. 

Vt.—Wheelock v. Wheelock, 164 A. 
666, 108 Vt. 417. 

Va.—Hefflnger v. Hefflnger, 118 S.E. 

816, 136 Va. 289, 32 A.L.R. 1088. 

W.Va.—Jackson v. Heaberlin, 146 B. 

E. 763, 106 W.Va. 874. 

Wis.—Hall V. Industrial Commission, 
162 N.W. 812, 165 Wis. 864, L.R. 
A.1917D 829. 

Status not lost on leaving state 
where marriage validly performed. 
—Honore v. Jones, 166 So. 191, 180 
La. 109. 

S3. Cal.—McDonald v. McDonald, 68 
P.2d 168, 6 Cal.2d 467, 104 A.L.R. 
1290. 

Mass.—^Atwood v. AtWood, 8 K.E.2d 
916. 
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Minn.—In re Ommang’s Estate, 236 
N.W. 629, 183 Minn. 92. 

84. Cal.—McDonald v. McDonald, 68 
P.2d 163, 6 Cal.2d 467, 104 A.L.R. 
1290. 

Minn.—In re Ommang’s Estate, 235 
N.W. 629, 188 Minn. 92. 

Or.—Leefeld v. Leefeld, 166 P. 963, 
86 Or. 287. 

S5. N.J.—Schaffer v. Krestovnikow, 

102 A. 246, 88 N.J.Eq. 192, affirmed 

103 A. 913, 88 N.J.Eq. 523, affirmed 
106 A. 239, 89 N.J.Eq. 549. 

Or.—Huard v. McTeigh, 232 P. 668, 
113 Or. 279, 39 A.L.R. 628. 

Tex.—Portwood v. I’ortwood, Civ. 
App., 109 S.W.2d 616, error dis¬ 
missed. 

▼oldabls marriags 

(1) A marriage valid where cele¬ 
brated is valid elsewhere, but where 
voidable under public policy of state 
where celebrated may be avoided in 
state into which parties come, where 
contrary to public policy of second 
state.—^Kitzman v. Kitzman, 166 N, 

W. 789, 792, 167 Wis. 308. 

(2) In arriving at its decision in 

the above case, the court said: **The 
general proposition that a marriage 
valid where contracted is valid 
eversrwhere . . . carries with it 

as a necessary corollary the further 
proposition that such marriage 
comes into a sister Jurisdiction with 
all its inherent infirmities, as well 
as strength. It can acquire no great¬ 
er sanctity or impregnability by 
such removal than it had where sol*^ 
emnized. When properly challenged 
here, it can have acquired, by reason 
of the parties returning to this state 
to live, no more immunity from at¬ 
tack than it would have had if they, 
from the time of the ceremony and 
thereafter, had lived in Minnesota 
[where marriage was contracted] 
and the action was there instituted.’* 
—^Kitzman v. Kitzman, supra. 

M. Aril.—Gradias v. Gradias, 74 P, 
2d 68. 

37. N.Y.—Bays v. Bays, 174 N.Y.S, 
212, 105 Misc. 492. 

Okl.—Eggers v. Olson, 281 P. 488, 

104 Okl. 297—RosS v, Bryant, 217 
P. 864, 90 Okl. 200. 

SB. Cal.—^McDonald v. McDonald. 68 
P.2d 168« I Cal.8d 467, X04 A.L.R. 
1280. 
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found in the cases where the positive law of the 
domicile makes void certain kinds of marriages by 
its citizens although celebrated elsewhere, and al¬ 
though they would otherwise be valid where cele¬ 
brated. in which case such a marriage is held to be 
void not only in the domiciliary state,but in every 
other state.30 

For an extended discussion of the foregoing and 
an exhaustive collection of the authorities, the CJ. 
S. title Marriage § 4, also 38 C.J. p 1276 note 24-p 
1279 note 45, should be consulted. 

A distinction should be made at this point be¬ 
tween the creation and existence of the marriage 
status and the incidents attached thereto. Hence 
while a foreign contracted marriage will be recog¬ 
nized everywhere, the rights and duties flowing 
therefrom will be governed by the law of the place 
where the parties are^^ or by some law other than 
that of the state creating the status, depending upon 
the nature of the problem involved.32 Appropriate 
sections of the title Husband and Wife should be 
consulted for the treatment of the law governing the 
particular rights growing out of the marriage rela¬ 
tion. 

See § 16 c infra for a discussion of the foregoing 
rules in so far as they involve the capacity of the 
parties to enter into the marriage status. Sec § 20 e 
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infra for a discussion of the law governing the for¬ 
mal requisites of a marriage. 

d. Parent and Child 

While ordinarily the relation of parent and child la 
govorned by the law of the domicile of the parent having 
cuetody, any etate in which a minor child la found hae 
Jurisdiction to determine queetione of cuetody and con¬ 
trol In the intereet of the child. 

As Stated in the C.J.S. title Parent and Child § 1, 
also 46 C.J. p 1220 note 3, the term parent and child 
indicates the relation existing between husband and 
wife or either of them and their legitimate off¬ 
spring. It is a status, not a property right.33 

A Conflict of Laws problem involving this rela¬ 
tionship may arise when the right to, and jurisdic¬ 
tion to determine, the custody and control of a mi¬ 
nor child is involved. While basically the domicile 
of the parent having custody of the child is the 
place which has control of the status of parent and 
child, because the domicile of the parent is that of 
the child, see the C.J.S. title Domicile § 12, also 19 
C.J. p 411 note 29, only such state having the right 
to adjudicate any change in the relationship,*^ be¬ 
cause every state has an interest in the welfare of 
children within its confines, the law of the domicile 
of the parents is not necessarily a factor in deter¬ 
mining questions of the custody and control of a 
child,*^ the slate within which the child is found 


Mass.—Atwood v. Atwood, 8 N.E.2d 
916. 

N.T.—In re Seymour, 186 N.Y.S. 373, 
113 Misc. 421. 

Okl.—Ef^erers v, Olson, 231 P. 483, 
104 Okl. 297. 

89. Mass.—^Atwood v. Atwood, 8 N. 
E.2d 916—Hanson v. Han.son, 191 
N.E. 673, 287 Mass. 154, 93 A.L.H. 
701. 

N.T.—-Bell V. Little, 197 N.Y.S. 674, 
204 App.Dlv. 236, modifying 189 N. 
T.S. 936, and affirmed 143 N.E. 726. 
237 N.Y. 619—Bays v. Bays. 174 N, 
Y.S. 212, 106 Misc. 492. 

Okl.—E^grers v. Olson, 281 P. 483, 104 
Okl. 297—Ross v. Bryant, 217 P. 
864, 90 Okl. 300. 

Wls.—^Lyannes v. Lyannes, 177 N.W. 

688, 171 Wis. 381. 

VrolilbltlBff •vaaloa of local law 
The legislature can declare out-of- 
state marriage of Massachusetts res¬ 
idents void In Massachusetts, if mar¬ 
riage was consummated In another 
state to avoid provisions of Massa¬ 
chusetts laws forbidding marriage in 
Massachusetts.—^Atwood v. Atwood, 
Mass., 8 N.B.Zd 916. 

Aaw of domicile govezas 
Where citizens of one state go to 
another state, and there contract a 
marriage prohibited by the statutes 


of the former state governing public 
IK>licy as to persons competent to en¬ 
ter into such status, and return 
forthwith to the place of domicile, 
the validity of their marital status, 
when drawn in question therein, will 
be determined by the law of domi¬ 
cile under the rule that the law, not 
of the place of contract, but of the 
domicile of the parties, governs.— 
Ross V. Bryant. 217 P. 364, 90 Okl. 
300. 

**A marriage which Is against the 
law of the etate of domicil of either 
party, though the requirements of 
the law of the state of celebration 
have been complied with, will be in¬ 
valid everywhere in the following 
cases: (a) polygamous marriage, (b) 
Incestuous marriage between persons 
BO closely related that their mar¬ 
riage is contrary to a strong public 
policy of the domicil, (c) marriage 
between persons of different races 
where such marriages are at the 
domicil regarded as odious, (d) mar¬ 
riage of a domiciliary which a stat¬ 
ute at the domicil makes void even 
though celebrated in another state.” 
—Restatement. Conflict of Laws 5 
132. 

aa Mich.—People v. Steere, 161 N. 

W. 617, 184 Mich. 666. 

Wis.—Hall V. Industrial CommlMion, 

Oil 


162 N.W. 312, 166 Wis. 364. L.R.A. 
1917D 829. 

31. Wis.—Forbes v. Forbes, 277 N. 

W. 112, 226 Wis. 477. 

12 C.J. p 469 note 26. 

38. S.D.—Calhoun v. Bryant, 138 N. 
W. 266, 271. 28 S.D. 266. 

“Wt* believe a substantially cor¬ 
rect statement of the proposition is 
that the law of the state where the 
marriage is consummated establishes 
the 'relationship* of one to the other 
as husband and wife or parent and 
child which is universally recog¬ 
nized. but that the mere incidents 
flowing from that ‘status’ or rela¬ 
tionship are controlled by the law 
of the domicile of the parties or 
the situs of the property.”—Calhoun 
v. Bryant, supra. 

33. Pa.—In re Rosenthal, 167 A. 
342, 103 Pa.Super. 27. 

34. Iowa.—Kline v. Kline, 10 N.W. 
826, 67 Iowa 386, 42 Am.R. 47. 

Minn.—State v. Larson, 262 N.W. 
329, 190 Minn. 496. 

N.Y.—Finlay v. Finlay, 148 N.E. 624, 
240 N.Y. 429. 

Tex.—Lanning v. Gregory, 99 S.W. 
642, 100 Tex. 810, 10 L.R.A.,N.S., 
690. 

35. N.Y.—Finlay v. Finlay, 148 N.BL 

I 624, 240 N.Y. 429, 49 791. 
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having jurisdiction to determine such questions.^^ 
So it is said that the law of the place where the 
rights are sought to be enforced, and not the law of 
the domicile of the parent, will govern as to his 
rights over his child,37 and that, where a mother has 
established an independent domicile for herself and 
child, the law of the matrimonial domicile does not 
control as to the right to custody.®* However, a 
foreign adjudication of custody by a court having 
jurisdiction is binding in a state where the child is 
found in so far as conditions have not changed ren¬ 
dering a new determination necessary in the inter¬ 
ests of the child.** 

For a full treatment of the relation of parent and 
child and rights and duties attaching thereto see the 
C.J.S. title Parent and Child, § 13 thereof, also 46 
C.J. p 1249 note 81-p 1251 note 82, for a discussion 
of the jurisdiction to determine questions of custody 
and control. In the C.J.S. title Divorce § 303, also 
19 C.J. p 341 note 76-p 342 note 94, will be found a 
treatment of jurisdiction to determine questions of 
custody and control of children in connection with 
divorce proceedings. 

e. Guardian and Ward 

The domicile of an infant or Incompetent It ordi¬ 
narily the place where a guardian will be appointed, and 
hit right! and duties will be measured by its laws. In 
the interest of the ward such appointment may be made 
wherever the ward or its property may be found and 


by comity a guardian appointed In one state may be 
recognized In another. 

As will be seen in the C.J.S. title Guardian and 
Ward § 1, also 28 C.J. p 1058 notes 1, 2, the status 
of guardian and ward is a relationship created when 
one person has been lawfully invested with the pow¬ 
er, and charged with the duty, of taking care of the 
person and managing the property and rights of an¬ 
other person, who, for some peculiarity of status, or 
defect of age, understanding, or self-control is con¬ 
sidered incapable of administering his own affairs. 

Under the general rule that the law of the domi¬ 
cile governs as to the status of a person and the dis¬ 
position and management of his movable property, 
the domicile of the infant or incompetent is regard¬ 
ed as the fittest place for the appointment of a 
guardian of his person and estate,^® although for the 
protection of either, a guardian may be appointed in 
any state where the person or property of the in¬ 
fant or incompetent may be found.^^ 

1 

Ordinarily the powers and duties of a guardian 
are determined by the law of the jurisdiction in 
which he was appointed,^* and in the absence of 
contrary statutory provision, the law of the domi¬ 
cile of the ward will control as to the management 
and investment of his property.^* Hence ordinarily 
a guardian appointed by the courts of one state has 
no authority over the ward’s person or property in 


36. N.H.—White v. White, 86 A. 

353. 77 N.H. 26. 

N.Y.—Finlay v. Finlay, 148 N.E, 624. 

626, 240 N.T. 429, 40 A.L.R. 792— 

In the Matter of Hubbard, 82 N.Y. 

90. 

“The limits of the Jurisdiction are 

suggested by its origin. The resi¬ 
dence of the child may not be used 
as a pretense for the adjudication 
of the status of parents whose domi¬ 
cile is elsewhere, nor for the defini¬ 
tion of parental rights dependent up¬ 
on status. . . . Parents so situ¬ 

ated must settle their controversies 
at home. Our courts will hold aloof 
when Intervention is unnecessary for 
the welfare of the child."—Finlay v. 
Finlay, supra. 

67. Mass.—^Woodworth v. Spring, 4 

Allen 321, 323. 

"Even the parental relation, which 
ia everywhere recognized, will not 
be deemed to carry with it any au¬ 
thority or control beyond that which 
is conferred by the laws of the coun¬ 
try where it is exerted. The patria 
potestas of a foreign parent over 
h’ls child is net that which is vested 
in him by the laws of the place of 
his domicil, but that which exists 
by virtue of the parental relation in 
the country where the father seeks 


to enforce his authority."—^Wood- 
worth V. Spring, supra. 

38. Or,—Bryant v. Dukehart, 210 P. 
464, 106 Or. 359. 

39. N.Y.—In re Standish, 188 N.Y.S. 
900. 197 App.Div. 175. 

40. U.S.—Lamar v. Micou, N.Y., 5 
S.Ct. 221, 112 U.S. 458, 28 L.Ed. 
751, rehearing denied 5 S.Ct. 857, 
114 U.S. 218, 29 L.Ed. 94. 

D.C.—Lehmer v. Hardy, 294 F. 407, 
54 App.D.C. 51. 

N.H.—Butler v. Butler, 141 A. 471, 
83 N.H. 413. 

Okl.—Shimonek v. Tillman, 1 P.2d 
154, 150 Okl. 177, quoting Corpus 
Juris in court syllabus. 

41. U.S.—Lamar v. Micou, N.Y., 5 
S.Ct. 221. 112 U.S. 452, 28 L.Ed. 
751, rehearing denied 5 S.Ct. 867, 
114 U.S. 218, 29 L.Ed. 94. 

48. U.S.—Ansaldi v. Kennedy, D.C. 
Mass., 41 F.2d 858. 

46L Okl.—Shimonek v. Tillman, 1 P. 
2d 154, 150 Okl. 177, quoting Cor¬ 
pus Juris in court syllabus. 

12 C.J. p 460 note 37. 

"The preference due to the law 
of the ward's domicil, and the im¬ 
portance of a uniform administra¬ 
tion of his whole estate, require that, 
as a general rule, the management 
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and Investment of his property 
should be governed by the law of the 
State of his domicil, especially when 
he actually resides there, rather than 
by the law of any State in which 
a guardian may have been appointed 
or may have received some property 
of the ward. If the duties of the 
guardian were to be exclusively reg¬ 
ulated by the law of the State of his 
appointment, it would follow that in 
any case in which the temporary res¬ 
idence of the ward was changed 
from State to State, from considera¬ 
tions of health, education, pleasure 
or convenience, and guardians were 
appointed in each State, the guard¬ 
ians appointed in the different 
States, even if the same persons, 
might be held to diverse rules of ac¬ 
counting for different parts of the 
ward’s property. The form of ac¬ 
counting, BO far as concerns the rem¬ 
edy only, must indeed be according 
to the law of the court in which 
relief is sought; but the general rule 
by which the guardian is to be held 
responsible for the investment of the 
ward’s property is the law of the 
place of the domicil of the ward." 
—Lamar v. Micou, N.Y., 5 S.Ct. 221, 
112 U.S. 468, 471, 28 L.Ed. 751, re¬ 
hearing denied 5 S.Ct. 857, 114 U.S. 
218, 29 L:Ed. 94, 
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another state, except so far as allowed by the comity 
of that state as expressed through its legislation or 
its courts, although the tendency of modern statutes 
and decisions is to defer to the law of the domicile, 
and to support the authority of the guardian ap¬ 
pointed thcre.^^ So, where it is for the best inter¬ 
ests of the infant, a guardian in the place of his 
domicile may be allowed to remove him from anoth¬ 
er state notwithstanding a guardian may have been 
there appointed,^® but this will be permitted only 
when for the best interest of the child.46 The C.J.S. 
title Guardian and Ward §§ 186-193, also 28 C.J. p 
1271 note 31-p 1281 note 91, should be consulted for 
a full treatment of the authorities dealing with the 
powers of a guardian appointed in one slate over 
the person and property of a ward in another state, 
and the C.J.S. title Insane Persons §§ 154, 155, also 
32 C.J. p 793 note 48-p 794 note 74, for a discussion 
of such rules as they involve guardianships over in¬ 
sane persons. 

f. Adoption 

The status of adoption Is ordinarily governed by the 


law of the forum validly auttiorlzlng the adoption, usual¬ 
ly the place where the parties are domiciled. With some 
divergence of opinion, the Incidents of adoption are gov¬ 
erned by the local law rather than by the law of the place 
creating the status. 

As defined in the C.J.S. title Adoption of Chil¬ 
dren § 1, adoption in a legal sense is the act by 
which parties thereto establish the relationship of 
parent and child between persons not so related by 
nature, such relation constituting a statutory status. 
Adoption being a status, its creation and existence 
is ordinarily governed by the law of the forum cre¬ 
ating such status,^’^ usually the law of the domi¬ 
cile,^* which may be the state in which one or more 
of the parties are domiciled, particularly the place 
where the child is domiciled.^® It is possible, how¬ 
ever, for a child having a foreign domicile to be 
adopted under the provisions of the statutes of the 
state in which the child is resident.*® 

If under the law of the place having jurisdiction 
there has been a valid adoption, the status arising 
therefrom will be recognized elsewhere,*^ provided 


44. U.S.—Lamar v. Micou, supra. 
Eng—Nugent v. Vetzera, L.ll, 2 Eq 

704. 

BcasoB for mlo 

"Every nation has an exclusive 
right to regulate persons and prop¬ 
erty within its jurisdiction a<’cording 
to Its own laws, and the principles 
of public policy on which its own 
government is founded. It results 
from these principles, that persons 
exercising offices and trusts with 
which they are clothed by virtue 
of the laws of a parlu-ular stale or 
country cannot undertake to trans¬ 
fer their power or capacity to act, 
so as to control persons or property 
situated beyond the limits of the 
jurisdiction of the government or 
sovereignty from which their au¬ 
thority is derived.”—Woodworth v. 
Spring. 4 Allen (Mass.) 321. 324. 325. 

45. Mass.—^Woodworth v. Spring, 

supra. 

"Nor can we see that the appoint¬ 
ment of a guardian over the minor 
by the probate court in this com¬ 
monwealth operates to bar any de¬ 
cree by this court in favor of the 
foreign guardian, awarding to him 
the custody of his ward. Such an 
appointment might be expedient and 
proper for the purpose of clothing 
some one in this commonwealth with 
authority over the person of an in¬ 
fant for his protection and security 
against any unauthorized interfer¬ 
ence or control. But it certainly 
will not conclusively settle his per¬ 
manent status or condition, so long 
as he remained an infant, or prevent 
his being removed from the Com¬ 
monwealth by the guardian appoint- 

15C.J.8.-58 


cd in the place of his domicil, If the 
interests and welfare of the ward 
rendered such removal expedient or 
necessary."—^Woodworth v. Spring, 
supra. 

46. Wyo.—Jones v. Bowman, 77 P. 
439, 18 Wyo. 79. 67 L.R.A. 860. 

47. Ky.—Moore v. Smith, 14 S.W.2d 
1072, 228 Ky. 286. 

Md,—Victory Sparkler & Specialty 
Co. V. Gilbert, 153 A. 275, 160 Md. 
181. 

N C.—Ex parte Osborne, 172 S.E. 491, 
205 N.C. 716. 

48. Ill.—McNamara v. McNamara, 
135 N.E. 410. 303 Ill. 191, certiorari 
denied 4 3 S.Ct. 96, 260 U.S. 734, 
67 L.Ed. 487. 

Tex.—Martinez v. Gutierrez, Com. 
App., 66 S.W.2d 678, affirming Gu¬ 
tierrez V. Martinez, Civ. App., 37 
S.W.2d 833, 

12 C.J. p 459 note 31. 

49. Ill—Van Matre v. Snnkey, 36 N. 
E. 628, 148 Ill. 536, 23 L.H.A. 665. 

Md.—Waller v. Ellis, 179 A. 289, 169 
N.W. 15. 

Mass.—Ross v. Ross, 129 Mass. 243, 
37 Am.R. 321. 

Wis.—(lenz v. Riddle, 226 N.W. 957. 
199 Wis. 545. 

50. Ariz.— Rizo v. Burrucl, 202 P. 
234, 23 Ariz. 137, 19 A.L.R. 823. 

Conn.—Woodward's Appeal, 70 A. 
453, 81 Conn. 152. 

Mass.—Stearns v. Allen, 67 N.E. 349, 
360, 183 Mass. 404, 97 Am.S.H. 441. 
Wis.—Parsons v. Parsons. 77 N.W. 
147, 101 Wis. 76. 70 Am.S.R. 894. 
"The commonwealth has jurisdic¬ 
tion, for many purposes, of persons 
dwelling here who retain their dom- 
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idle elsewhere. They are subject to 
our criminal laws and our police 
regulations. The commonwealth may 
provide for them if they fall into 
distress, and may exercise such con¬ 
trol of them as is necessary for 
their protection If they arc unable to 
take care of themselves. Adoption 
involves a change of status. So far 
IIS the adopting parents are con¬ 
cerned, the change cannot be made 
without their consent. So far as an 
infant child is concerned, the state, 
as hiB protector, may make the 
change for him. The natural par¬ 
ents of the child should be consid¬ 
ered, and their natural rights should 
be carefully guarded; but their 
rights are subject to regulation by 
the state, and, if these come into 
conflict with the paramount inter¬ 
ests of the child, it is in the power 
of the state, by legislation, to sepa¬ 
rate children from their parents 
when their interests and the welfare 
of the community require it. . . . 

If the child IS actually dwelling in 
the state, although his father’s dom¬ 
icile iH elsewhere, the state may as 
well provide for his adoption as to 
provide for him in other ways. Al¬ 
though the status of the natural 
parent in reference to the child is 
nffected by the adoption, the jurls- 
di(‘tlon which gives the right to de¬ 
cree adoption is jurisdiction over the 
adopting parents and the child, who 
are the parties whose status is di¬ 
rectly decreed.”—Stearns v. Allen, 
supra. 

51. Fla.—Mott v. First Nat. Bank 
of St. Petersburg, 124 So. 36. 98 
Fla. 444. 
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the status is not contrary to positive law and pub¬ 
lic policy of the place where its recognition is 
sought.^^ On the other hand, if under such law an 
attempted adoption be invalid because of failure to 
comply with such law, no status is created which 
will be recognized elsewhere.®* 

Here again, as in the case of status generally, the 
existence of the status must be distinguished from 
the incidents which attach thereto, but as to the 
latter a different law may govern depending on the 
question involved.®^ As to the latter there is au¬ 
thority to the contrary, holding in effect that the in¬ 
cidents of adoption arc determined by the law of the 
place where the status was validly created.®® 

The American Law Institute seemingly recognizes 
this dual control of adoption by its rule in the Re¬ 
statement of the Law of Conflict of Laws § 142 pro¬ 
viding that *^the status of adoption is created by 
either: (a) the law of the state of domicil of the 
adopted child; or (b) the law of the state of domicil 
of the adoptive parent if it has jurisdiction over the 
person having legal custody of the child or if the 
child is a waif and subject to the jurisdiction of the 
state.” 

The C.J.S. title Adoption of Children §■§ 4 and 66 


should be consulted for a treatment of the authori¬ 
ties dealing with the law governing the creation of 
the status and the general effect thereof outside the 
state of hs creation. In the C.J.S. title Descent and 
Distribution § 3, also 18 C.J. p 811 notes 41-44, will 
be found a discussion of the law governing the de¬ 
termination of the existence of a status, when in¬ 
heritance or succession is dependent thereon. 

g. Infancy 

While to tho oxtont that minority or majority la a 
atatiiB recognized aa auch by the law of the place where 
the queatlen la raised the lex domicilii determines the 
existence of such status, the incidents attaching to auch 
status are governed by such law as the nature of the 
question Involved requires. 

As defined in the C.J‘.S. title Infancy § 1, also 31 
C.J. p 986 note 12, infancy signifies the state of a 
person who is under the legal age of majority. In 
accord with the rule that the status of a person is 
determined by the law of his domicile, it has been 
held that the lex domicilii determines the status 
of a person as to minority or majority, that is, the 
status of infancy,®® at least in so far as infancy is 
a status recognized as such by the law of the place 
where it is called in question.®^ 

In any event the status of infancy and the inci- 


111.—McNamara v. McNamara, 135 N. 
B. 410, 303 Ill. 191, certiorari de¬ 
nied 43 S.Ct. 95, 2«0 U.S. 744, 67 
L..Ed. 487. 

Iowa.—In re Sunderland, 13 N.W. 
655. 60 Iowa 732. 

Ky.—Moore v. Smith, 14 S.W.2d 1072, 
226 Ky. 286. 

Mias.—Brewer v. Browning, 76 So. 
26T, 115 Miss. 358. 

N.J.—Dulfon V. Keasbey. 162 A. 102, 
111 N.J.Bq. 223—In re Flnkenzel- 
ler’B Estate, 146 A. 656, 106 N.J. 
Eq. 44. affirmed 151 A. 906, 107 N. 
J.Eq. 180. 

N.Y.—In re Chinsky's Estate, 288 N. 

T.S. 666, 159 Misc. 591. 

Tenn.—Finley v. Brown, 123 S.W. 
259, 122 Tenn. 316. 

Tex.—Martinez v. Gutierrez, Com. 
App., 66 S.W.2d 678, affirming Gu¬ 
tierrez V. Martinez, Civ.App., 37 S. 
W.2d 833. 

12 C.J. p 462 note 58. 

n. Fla.—Mott V. First Nat. Bank 
of St. Petersburg, 124 So. 36, 98 
Fla. 444. 

Ill.—McNamara v. McNamara. 135 N. 
ipi. 410, 308 Ill. 191, certiorari de¬ 
nied 43 S.Ct. 95, 260 U.S. 734. 67 
L..Ed. 487. 

Vt.—In re Dennis' Estate, 129 A. 166, 
98 Vt. 424. 

53: Ark.—Norris v. Dunn, 43 S.W. 

2d 77. 184 Ark. 511. 

Wis.--^enz V. Riddle. 226 N.W. 957, 
199 Wis. 646. 

64b Fla.—Mott V. First Nat Bank 


of St. Petersburg, 124 So. 36, 96 
Fla. 444. 

Ill.—McNamara v. McNamara, 135 N. 
E. 410, 303 Ill. 191, certiorari de¬ 
nied 43 S.Ct. 95. 260 U.S. 734, 67 
L.Ed. 487. 

Kan.—In re Riemann’s Estate, 262 
P. 16. 124 Kan. 539, reversing 256 
P. 1004, 123 Kan. 718. 

N.J.—^Dulfon V. Keasbey, 162 A. 102, 
111 N.J.BQ. 223—Prey v. Nielson. 
132 A. 765, 99 N.J.Eq. 135. 

R.I.—Melvin v. Martin, 30 A. 467, 18 

R. I. 650. 

Tenn.—Finley v. Brown, 123 S.W. 

369, 122 Tenn. 316. 

Tex.—Martinez v. Gutierrez, Com. 
App., 66 S.W.2d 678, affirming Gu¬ 
tierrez V. Martinez, Civ.App., 37 S. 
W.2d 838. 

**T1m status of adoption, created 
by the law of a state having Juris¬ 
diction to create it, will be given the 
same effect in another state as is 
given by the latter state to the stat¬ 
us of adoption when created by Its 
own law.”—^Restatement, Conflict of 
Laws S 143. 

65b N.Y.—In re Monroe’s Ex’rs, 229 
N.Y.S. 476, 132 Misc. 279. 

Vt.—In re Dennis' Estate, 129 A. 
166, 98 Vt. 424. 

fl6L N.Y.—In re Honeyman, 192 N.Y. 

S. 910, 117 Misc. 653, affirmed 198 
N.Y.S. 936, 202 App.Div. 728. 

Pa.—In re Wooten’s Estate, 26 Pa. 
Dist. 784. 

12 C.J. p 459 note 86. 
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“A State, ae parens pmtxim, has the 

undoubted right to determine the 
status or domestic and social' condi¬ 
tion of infant citizens domiciled 
within its territory.”—Griffin v. Grif- 
fln, 187 P. 698, 604. 95 Or. 78. 

Oae beoemes of age according to 
the law of the state of domicile.— 
In re Honeyman, 192 N.Y.S. 910, 117 
Misc. 653. affirmed 193 N.Y.S. 936, 
202 App.Div. 728. 

57. Md.—Harding v. Schaplro, 87 A. 
951, 120 Md. 541. 

llajorltsr not reached under law of 
doBilolle 

Where a provision in a will pro¬ 
vides that a gift of personalty shall 
lake effect on the legatee attaining 
ner majority, the question as to the 
age at which majority is attained is 
to be determined according to the 
law of the testator’s domicile, and 
not according to the law of the leg¬ 
atee’s domicile. 

Iowa.—Boehm v. Rohlfs, 276 N.W. 

106, 109. citing Ctorpus Juris. 

Md.—Harding v. Schaplro, 87 A. 961, 
120 Md. 541. 

Zafaaoy as a status 

"The requirements of modern busi¬ 
ness intercourse make it Impossible 
to accept In full the doctrine that 
the minority of a foreigner is a stat¬ 
us which will be given effect in an¬ 
other country. The fact is that the 
effects of minority are not so uni¬ 
form or clearly fixed as to be de¬ 
scribed as the incidents of a status. 
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dents attaching thereto must be distinguished, for 
some other law than the lex domicilii may control 
with respect thereto, dependent of course on the na¬ 
ture of the question involved.®® For example, it is 
the lex fori which determines the capacity of an in¬ 
fant to sue, not the law of the domicile, as will be 
seen in § 22, and on the question of capacity of an 
infant to enter into a contract it is the law govern¬ 
ing the contract which is the determining factor, 
not the law of the infant’s domicile, as will be seen 
in § 16 b infra. So with regard to the capacity of 
the parties to contract with respect to immovables, 
it is the lex rci sitae which controls, as will be seen 
in § 19 b infra. 

h. Legitimacy 

The domicile of the parties determines the status of 
leQltlmacy. Once attaching, the status Is recognized 
everywhere. 

The creation and existence of the status of le¬ 
gitimacy may be said to depend on the law of the 


domicile of the parties.®* 

A distinction apparently must be made and borne 
in mind between the status of legitimacy at birth 
and the subsequent legitimation of one bom ille¬ 
gitimate. Stated in its broadest terms, it may be 
said as a general rule that the status of a person as 
legitimate or illegitimate as of his birth depends on 
and is determined by the law of the domicile of 
origin.®® In the case of a child born illegitimate, 
however, it is usually the law of the domicile of the 
father which determines the subsequent legitimation 
of the child, whether it be by marriage, acts of rec¬ 
ognition, or compliance with special statutory pro- 
visions.®^ In any event, once the status of legitima¬ 
cy attaches whether at birth or thereafter, such 
status generally follows the person and is recognized 
as such everywhere, notwithstanding any subsequent 
change of domicile.®^ For an extensive treatment 
of the law governing the status of legitimacy and 
the rights incident thereto, the C.J.S. title Bastards 
§§ 8 and 22 should be consulted. 


For Instance, in our law an infant Is 
bound by some contracts but is not 
bound by most; he is. however, lia¬ 
ble for his torts and. at least when 
he has reached the affo of fourteen, 
for crimes; he may validly marry 
after an age which is usually flxed 
by statute, and he may receive title 
to property. All this difference in 
the effects of minority tends to show 
that it is not a flxed condition or 
status but simply one of the facts 
of existence which arc taken into ac¬ 
count by the law In various transac¬ 
tions."—Beale, Conflict of Laws pp 
661-662. 

Sa Ala.—Wilkinson v. Buster, 26 
So. 940. 124 Ala. 674. 

Cal.—Deason v. Jones, 46 P.2d 1026, 
7 Cal.App.2d 482. 

Hawaii.—Wood v. Green, 2 Hawaii 
169. 

N.Y. — Thompson v. Ketcham, 8 
Johns. 189, 6 Am.D. 332. 

Pa.—^Huey’s Appeal, 1 Grant 61. 

Forslgs decree granting privUeges 
Inoperative 

(1) An order of a court of anoth¬ 
er state made in conformity with a 
statute of that state and purporting 
to relieve an infant residing in that 
state from disability of nonage has 
no operation in another state.—State 
v. Bunce, 66 Mo. 349. 

(2) Hence an Oklahoma decree 
conferring on minor rights of ma¬ 
jority concerning contracts, and au¬ 
thorizing him to transact business 
with same effect as if business were 
transacted by major, was held not to 
preclude minor from disaffirming 
California land contract, since decree 
conferred personal privilege in spe¬ 
cial proceeding ‘Which was applicable 


only to state in which proceeding 
was brought and intended to enable 
minor to transact busmesa therein.— 
Deason v. Jones, 46 T*.2d 1026, 7 Cal. 
App.2d 482. 

69. Mass.—Ross v. Ross. 129 Mass. 
243, 37 Am.R. 321. 

Nev.—In re Forney's £.Htate, 184 P. 
206, 43 Nev. 227. 

80. Md.—Holloway v. Safe Deposit 
& Trust Co. of Baltimore, 1.34 A. 
497, 161 Md. 321, error dismissed 
Nones v. Holloway, 47 S.Ct. 762, 
274 U.S. 724. 71 L.Jfid. 1329. 
Mass.—Green v. Kelley. 118 N.E. 235, 
228 Maas. 602—Adams v. Adams, 28 
N.E. 260, 164 Mass. 290. 

Nev.—In re Forney’s Estate, 184 P. 

206, 186 P. 678. 43 Nev. 227. 

N.Y.—Olmsted v. Olmsted. 83 N.E. 
669, 190 N.Y. 468, 12.3 Am.S.R. 685, 
affirmed 30 S.Ct. 292, 216 U.S. 386, 
60 L.Ed. 630, 26 L.R.A..N.S., 1292— 
In re Bruington’s Estate. 289 N.Y. 
S. 725, 160 Misc. 34. 

12 C.J. p 460 note 38. 

Sale disoiiSMd 

"In Smith v. Kelly, 23 Miss. 167, it 
was held that the status or condi¬ 
tion of a person as to legitimacy 
must be determined by reference to 
the law of the country where such 
status or condition had its origin, 
and that the status so ascertained 
adhered to him everywhere; and 
therefore that where, at the time of 
the birth of an Illegitimate child and 
of the subsequent marriage of its 
parents, they were domiciled in 
South Carolina, in which such mar¬ 
riage did not make the child legiti¬ 
mate, and afterwards removed with 
the child to Mississippi, by the law 
of which state subsequent marriage 
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of the parents and acknowledgment 
of the child by the father would 
legitimate it, and the child was al¬ 
ways recognized by the father as his 
child, yet the child, having had the 
status of illegitimacy in South Caro¬ 
lina, retained that status in Missis¬ 
sippi, and could not inherit or suc¬ 
ceed to either real or personal prop¬ 
erty in Mississippi. That decision is 
a strong application of the law of 
the domicil of origin, and perhaps did 
not give sufficient effect to the fa¬ 
ther’s recognition of the child in 
Mississippi after they had establish¬ 
ed their domicil in that State."—Ross 
v. Ross, 129 Mass. 243, 269, 87 Am. 
R. 321. 

81. U.S.—Pfeifer v. Wright, C.C.A. 

Okl., 41 F.2d 464, affirming, D.C., 84 
F.2d 690, certiorari denied 61 S.Ct. 
181, 282 U.S. 896, 75 L.Ed. 789. 

Cal.—Blythe v. Ayres, 31 P. 916, 96 
Cal. 532, 19 L.R.A. 40. 

12 C.J. p 461 notes 40-42. 

62. U.S.—Pfeifer v. Wright, C.C.A. 
Okl., 41 F.2d 464, affirming, D.C., 34 
F.2d 690, certiorari denied 61 S.Ct. 
181, 282 U.S. 896, 76 L.Ed. 789, cit¬ 
ing Corpus Juris. 

Me.—In re Crowell’s Estate, 126 A. 
178, 124 Me. 71. 

N.Y.—Miller V. Miller, 91 N.Y. 816, 
43 Am.R. 669. 

N.C.—Fowler v. Fowler, 42 S.E. 663, 

3 31 N.C. 169, 69 L.R.A. 317. 

12 C.J. p 461 note 43, p 462 notes 
47-49. 

"Under the common law the leg¬ 
itimacy or illegitimacy of a person 
was determined by the law of the 
country in which he was born. If by 
the law of that country he was leg¬ 
itimate, he should be deemed legitl- 
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§ 15. -Change of Status 

A state has Jurisdiction to change the status of per¬ 
sons domiciled therein, and when properly exercised 
the change In status will be generally recognized every¬ 
where. 

It follows from the exclusive sovereignty which 
each state possesses over its own territory that it 
has exclusive control over the status of persons 
domiciled within that territory, and, subject to con¬ 
stitutional or treaty restrictions, may alter or change 
such status, or increase or lessen the attending 
rights or duties, or abrogate them altogether 
but its laws cannot of their own force have an ex¬ 
traterritorial effect.®^ 

As a general rule, a change of status, in accord¬ 
ance with the formalities imposed by law m the 


country of domicile, will be given full eflFect in any 
other country the laws of which allow a like change 
of status in a like manner with a like effect under 
fike circumstances.®® Applications of this rule have 
been made in the case of children adopted under the 
laws of another state, see § 14 f, in the legitima¬ 
tion of children, see § 14 h, and the emancipation of 
infants,®® and so also, with some greater contrariety 
of decision, in the case of foreign divorces, see the 
C.J.S. tklc Divorce § 327, also 19 C.J. p 362 note 
44-p 363 note 77. 

It does not foHow, however, that because a change 
of status under the law of the domicile will be rec¬ 
ognized elsewhere, that such law must be resorted 
to to effect a change in the status of persons resi¬ 
dent in other jurisdictions.®^ So to hold would dc- 


mate everywhere. If, however, by 
that law he was illegitimate, then 
he should be deemed illegiti¬ 
mate in every other country.”—Olm¬ 
sted V. Olmsted. 83 N.R 669, 670. 190 
N.Y. 458. 

Soaaon for role 

"There is a larger and more far- 
reaching consideration of public pol¬ 
icy involved, and one which should 
make us hesitate to ignore the sta¬ 
tus acquired by these children at 
birth in California, save under press 
of much Btaonger considerations than 
any existing in this case, viewed in 
whatever aspect. The matter of per¬ 
sonal status lawfully acquired in one 
Jurisdiction is a thing which, espe¬ 
cially as between the states of this 
country, ought not to be lightly in¬ 
terfered with or ignored. Minor, in 
his Conflict of Laws (page 212). in 
•discussing this subject in connection 
with legitimacy and adoption, re¬ 
marks that it would be in the highest 
degree inconvenient if a status of 
such a sort, once established, were 
liable to fluctuate and change with 
time, place, and circumstance, and 
adds that, when these relations have 
been once established by proper law, 
they remain, save in rare cases, fixed 
and unchangeable into whatever 
country the party may wander or 
wheresoever the question may arise. 
. . . Minor’s observation that a 

policy of nonrecognition in matters 
of legitimacy, save for grave and 
weighty reasons, would be in the 
highest degree inconvenient, is a 
moderate one. It would be not only 
inconvenient, but also would, with 
the shifting conditions and uncer¬ 
tainties created, lead to unfortunate 
inequalities and positive injustice. 
Legitimacy and the right of inher¬ 
itance would be subject to fluctuation 
according as the person or a decedent 
chanced to be domiciled in this or 
that place. They would be dependent 
upon boundary lines. One who was 
A legitimate child residing one side 


of an imaginary line constituting a 
stale boundary would be liable to 
find himself branded as a bastard 
should he remove across that line. 
In the one place he would be entitled 
to inherit from or through his fa¬ 
ther; in the other not. In the one 
place his life would be free from 
stain: in the other the stain of il¬ 
legitimacy would be cast upon him. 
In respect to the^-e matters uniform¬ 
ity of status, foliowing the person 
wherever one is, is of prime import¬ 
ance. and. in the interest of so<‘iety. 
it should not be permitted to give 
place to unstable and shifting condi¬ 
tions. save under circumstances 
which furnish strong and cogent rea¬ 
sons for such a course.”—Moore v. 
Saxton. 96 A. 960, 962. 90 Conn. 164. 
€3. N.Y.—In re Ziegler, 143 N.Y.S. 

562, 82 Misc. 346. 

“The right to govern and control 
persons and things within the state, 
supposes the right, in a just and 
proper manner, to fix or alter the 
status of the one, and to regulate 
and control the disposition of the 
other; nor, is this sovereign power 
over persons and things lawfully 
domiciled and placed within the 
jurisdiction of the state diminished 
by the fact that there are other 
parties Interested through some rela¬ 
tion, in the status of these persons, 
or by some claim or right, in those 
things, who is [are] out of the juris¬ 
diction, and cannot be reached by its 
process.”—Ditson v. Ditson, 4 R.I. 
87, 102. 

04. N.Y.—People v. Baker, 76 N.Y. 

78, 84, 32 Am.R. 274. 

”We must and do concede, that a 
State may adjudge the status of its 
citizen towards a non-resident; and 
may authorize to that end such Ju¬ 
dicial proceedings as it sees fit; and 
that other States must acquiesce, 
so long as the operation of the Judg¬ 
ment is kept within its own con¬ 
fines. But that Judgment cannot 
push its effect over the borders of 
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another State, to the subversion of 
its laws and the defeat of its pol¬ 
icy; nor seek across its bounds the 
person of one of its citizens, and fix 
upon him a status, against his will 
and without his consent, and in hos¬ 
tility to the laws of the sovereignly 
of his allegiance.”—People v. Baker, 
supra. 

65. Mass.—Ross v. Ross. 129 Mass. 
243, 37 Am.R. 321. 

06. Tenn.—Woodward v. Woodward, 
11 S.W. 892, 87 Tenn. 644. 

Eng.—In re Countess da Cunha, 1 
Hagg.Eccl. 237. 

67. "Marriage, in the sense in which 
it is dealt with by a decree of di¬ 
vorce, is not a contract, but one of 
the domestic relations. In strictness 
though formed by contract, it signi¬ 
fies the relation of husband and wife, 
deriving both its rights and duties 
from a soun-e higher than any con¬ 
tract of which the parties are ca¬ 
pable, and as to these, uncontrollable 
by any contract which they can 
make. When formed, this relation 
Is no more a contract than ‘father¬ 
hood’ or ‘sonship’ is a contract. It 
is no more a contract than serfdom, 
slavery, or apprenticeship are con¬ 
tracts, the latter of which It resem¬ 
bles in this, that it is formed by 
contract. To this relation there are 
two parties, as to the others, two or 
more, interested without doubt in the 
existence of the relation, and so in¬ 
terested in its dissolution. These 
parties are placed by the relation in 
a certain relative state or condition, 
under the law. as are parents and 
children, masters and servants; and 
as every nation and state has an ex¬ 
clusive sovereignty and Jurisdiction 
within Its own territory, so It has 
exclusively the right to determine 
the domestic and social condition of 
the persons domiciled within that 
territory. It may. except so far as 
checked by constitution or treaty, 
create by law new rights In. or im- 
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ny the authority of each state to fix the status of 
its inhabitants as already considered in § 14 b. This 
is particularly true where the residence has resulted 
in the acquisition of a new domicile but again, 
it does not follow that the courts of the place of the 
parties’ domicile will recognize a change of status 
under the law of a country in which they may have 
been temporarily resident.*^ This is notably true in 
the case of foreign divorces, sec the C.J.S. title Di¬ 
vorce § 333, also 19 C.J. p 369 note 73. 

§16. Capacity 

a. In general 

b. Capacity to act or contract 

c. Capacity to marry 

d. Capacity to transfer interest in prop¬ 

erly 

c. Capacity to make a will 

f. C'apacity to take and hold property 

g. Capacity to take as heir or under will 

a. In General 

Capacity, an incident of status, Is the legal power to 
do an act. 

Capacity is an incident of status,'^® discussed in 
§ 14 supra, and may be defined as the legal power 
of doing an act which can admittedly be done by 
some persons.^i It must be noted in connection 
with this definition, however, that the act need not 
be affirmative but may be negative or receptive, and 
that the cases in some instances distinguish between 
the capacity to do and to contract, see subdivision b 


of this section, and the capacity to take and to have, 
see subdivision f of this section.^* 

While as has been stated in § 14 b supra, status is 
determined and controlled by the law of the domi¬ 
cile, the place under whose law the status is prop¬ 
erly created, the incident of capacity attaching to a 
particular status may be governed by another law.*^® 
This distinction between status and capacity is il¬ 
lustrated in the following subdivisions of this sec¬ 
tion dealing with capacity as to particular things. 

The capacity to sue, being a phase of procedure, 
is treated in § 22 dealing with the Conflict of Laws 
rules affecting remedies, as is the question of the 
law governing the competency of witnesses. 

b. Capacity to Act or Contract 

Where there Is a conflict between the law of the 
domicile and the law of the act or contract, the cases 
usually say that the lex loci contractus aut actus con¬ 
trols as to the capacity of the party to act or contract. 
In regard to capacity to contract the place of perform¬ 
ance and the place the parties intended has also been 
held to control. 

There is a practical harmony in the decisions to 
the effect that a personal capacity or incapacity ex- 
i.sting under the law of the domicile will be recog¬ 
nized in another country as to acts done or contracts 
made in the place of domicile.*^* Where, however, 
the place of domicile and of the act or contract are 
not the same, there has been some divergence in the 
authorities as to the proper law to govern. The con¬ 
tinental writers incline to the view that the personal 
.status of an individual, including his capacity to act 


pose new dutie.s upon, the parties to, 
these relations, or lessen both rights j 
and duties, or abrogate them, .md .so 
the legal obligation of the relation 
which involves them, altogether. 
T4iia It may do, with the exception 
above stated, as to some relations, by 
law, when it wills; declaring that 
the legal relation, of master and 
slave, for Instance, shall cease to ex¬ 
ist within Its jurisdiction, or for 
what causes or breaches of duty in 
the relation, this, or the legal rela¬ 
tion of husband and wife, or of par¬ 
ent and child, may be restricted in 
their rights and dutie.s or altogether 
dissolved through the judicial inter¬ 
vention of its courts."—Ditson v. 
Ditson, 4 R.I. 87. 101. 

68 . Ill.—Roth V. Roth, 104 Ill. 35, 

44, 44 Am.R. 81. 

"Nor does it follow the status or 
relation created by the marriage 
could only be annulled by our own 
courts, or that it could only be an¬ 
nulled by other courts for such caus¬ 
es as would be recognized as suffi¬ 
cient for that purpose under our own 
laws. When the parties returned to 
Wttrtemberg and acquired a new 


domicile there, ,so far as their per- 
.sonal rights and relations are con¬ 
cerned our law.s and government 
ceased to have any power over them 
or concern with them."—Roth v. 
Roth, supra. 

"As to foreign divorces, it is well 
.settled In this Commonwealth, that a 
decree of divorce rendered in another 
State, In which the legal domicil of 
the parties is at the time, and ac¬ 
cording to its laws, even for a cause 
which i.s not a ground of divorce by 
our laws, and although their mar¬ 
riage took place while they were 
domiciled in this Commonwealth, is 
valid here, and conclusive in a suit 
concerning the husband's interest or 
the wife's dower in lands in this 
Commonwealth. Sewall v. Sewall, 
122 Mass. 156, 2,3 Am.R. 299; Burlen 
V. Shannon. 116 Mass. 4.38; Hood v. 
Hood, 110 Mass. 463; Hood v. Hood, 
11 Allen, Mass., 196. 87 Am.D. 709; 
Clark V. Clark, 8 Cush., Mass., 385; 
Barber v. Root, 10 Mass. 260."—Ross 
V. Ross, 129 Mass. 243, 248, 37 Am. 
R. 321. 

09. N.Y.—People v. Baker, 76 N.Y. 

78. 86, 32 Am.R. 274. 
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"However submissively we must 
concede to every sovereignty the 
right to maintain such degree of 
strictness in the domestic relations 
ns it sees fit, within its own terri¬ 
tory, there Is no principle of comity 
which dem.*inds that another sover¬ 
eignty shall permit the status of its 
citizens to be affected thereby, when 
contrary to its own public policy, or 
its standard of public morals."—Peo¬ 
ple V. Baker, supra. 

70. Mass.—Ross v. Ross, 129 Mass. 
243, .37 Am.R. 321. 

71. Foote Priv. Int. L. p 363. 

78. Fla.—Walling v. Christian & 
Craft Grocery Co.. 27 So. 46. 41 
Fla 479, 47 L.R.A. 608. 

Mass.—Ross v. Ross, 129 Mass. 248, 
37 AmJt. 321. 

Tenn.—^Woodward v. Woodward, 11 
S.W. 892, 87 Tenn. 644. 

73. S.D.—Calhoun v. Bryant, 138 N. 

W. 266. 28 S.D. 266. 

74b Wls.—International Harvester 

Co. V. McAdam, 124 N.W. 1042, 142 
Wis. 114, 26 I..R.A.,N.S.. 774, 80 
Ann.Cas. 614. 

12 C.J. p 463 note 66. 
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or to contract, accompanies him wherever he may 
go, and that the law of his domicile will control no 
matter where he may be;^® and there are English^® 
and American^"^ decisions which follow this rule. 


some only where the contract is sought to be en¬ 
forced in the jurisdiction where the party whose ca¬ 
pacity is in question is domiciled.^® 


TSw U.S.—^Polydore v. Prince, D.C. 

Me., 19 F.Cas.No.11,267. 1 Ware 

402, 406. 

Iowa.—^Nichols, etc., Co. v. Marshall, 

79 N.W. 28. 108 Iowa 618. 

Mass.—Milliken v. Pratt, 125 Mass. 

374. 28 Am.R. 241. 

**The greneral doctrine of foreign 
Jurists seem to be, that the state of 
the person, that is, his legal capacity 
to do. or not to do, certain acts is 
to be determined by the law of his 
domicil.**—Polydore v. Prince, supra. 

*'Tlis principal reasons on which 
continental Jurists have maintained 
that personal laws of the domicil, 
affecting the status and capacity of 
all inhabitants of a particular class, 
bind them wherever they may go, ap¬ 
pear to have been that each state has 
the rightful power of regulating the 
status and condition of its subjects, 
and. being best acquainted with the 
circumstances of climate, race, char¬ 
acter, manners and customs, can best 
Judge at what age young persons 
may begin to act for themselves, and 
whether and how far married women 
may act independently of their hus¬ 
bands; that laws limiting the ca¬ 
pacity of Infants or of married 
women are Intended for their pro¬ 
tection, and cannot therefore be dis¬ 
pensed with by their agreement: that 
all civilized states recognize the in¬ 
capacity of infants and married 
women: and that a person, dealing 
with either, ordinarily has notice, 
by the apparent age or sex, that the 
person is likely to be of a class 
whom the laws protect, and is thus 
put upon inquiry how far, by the 
law of the domicil of the person, the 
protection extends.’*—Milliken v. 
Pratt, 125 Mass. 874, 382, 28 Am.R. 
241. 

Itimltatlon of doetziao 

"But though the principle is stated 
in these broad and general terms, yet 
when it is brought to a practical ap¬ 
plication in its various modifications, 
in the actual business of life, it is 
found to be qualified by so many ex¬ 
ceptions and limitations, that the 
principle itself is stripped of a great 
part of its imposing authority. No 
nation, it is believed, ever gave it 
effect in its practical Jurisprudence, 
in its whole extent. Among these 
personal statutes, for which this 
ubiquity is claimed, are those which 
formerly over the whole of Europe, 
and still over a large part of it, di¬ 
vide the people into different castes, 
as nobles and plebeians, clergy and 
laity. The favored classes were en¬ 
titled to many personal privileges 
and immunities particularly benefl- j 
cial and honorable to themselves. It 


cannot be supposed that these im¬ 
munities would be allowed in a coun¬ 
try which admitted no such distinc¬ 
tions in its domestic policy. If a 
bill in equity were filed in one of our 
courts against an English nobleman 
temporarily resident here, would he 
be allowed to put in an answer upon 
his honor, and not under oath, be¬ 
cause he was entitled to that per¬ 
sonal privilege in the forum of his 
domicil? I apprehend not. In like 
manner the disqualification and in¬ 
capacities. by which persons may be 
affected by the municipal institutions 
of their own country, will not be 
recognized against them in countries 
by whose laws no such disqualifica¬ 
tions are acknowledged. In England 
a person who has Incurred the pen¬ 
alties of a premunire, or has suffered 
the process of outlawry against him, 
can maintain no action for the recov¬ 
ery of a debt, or the redress of a 
personal wrong. But would it be 
contended that because he could not 
maintain an action in the forum of 
his domicil he could have no rem¬ 
edy on a contract entered into, or a 
tort done to him within our Juris¬ 
diction? The reasons upon which an 
action is denied him in the forum of 
his domicil are peculiar to that coun¬ 
try, and have no application within 
another Jurisdiction. The incapacity 
is created for causes that relate en¬ 
tirely to the domestic and internal 
polity of that country. As soon as 
he has passed beyond its territorial 
limits, the reason of his incapacity 
ceases to operate, and in Justice the 
incapacity should cease also."—Poly¬ 
dore V. Prince, D.C.Me., 19 F.Cas.No. 
11,267, 1 Ware 402, 406. 

78L Eng.—Sottomayor v. De Barros, 

8 P.D. 1—Guepratte v. Young, 4 

DeG. & Sm. 217, 64 Reprint 804. 

12 C.J. p 464 note 70. 

77. La.—Lorio v. Gladney, 86 So. 

366, 147 La. 930—National City 

Bank of Chicago v. Barringer, 78 

So. 184, 143 La. 14. 

12 C.J. p 464 note 71. 

Acts by agent 

(1) Where a married woman is 
without capacity to enter into a con¬ 
tract of a particular kind, a contract 
of such character executed in a for¬ 
eign state by her through the inter¬ 
vention of an agent appointed in the 
state of her domicile has been held 
invalid, although she would have had 
capacity to execute such a contract 
under the law of the foreign state. 
—Freeman’s Appeal, 87 A. 420, 422, 
68 Conn. 588, 67 Am.S.R. 112, 87 L.R. 
A. 462. 

(2) In Freeman’s Appeal, supra, 
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I the court referred to Milliken v. 
Pratt, 126 Mass. 874. 28 Am.R. 24, 
as a case not differing essentially in 
principle but in which a different 
conclusion had been reached and 
said: "Where a guaranty by a mar¬ 
ried woman of such debts as her 
husband might thereafter contract 
was signed in Massachusetts, deliv¬ 
ered there by her to him, and by him 
there mailed to the other party, in 
Maine. The court held that the con¬ 
tract became complete when the 
guaranty was received and acted up¬ 
on by the latter, and not before, and 
enforced it as one made and to be 
performed in Maine, where married 
women then had power to enter into 
such agreements. No reference was 
made to the fact (which may. per¬ 
haps, have been immaterial under 
the laws of Massachusetts), that the 
delivery was made by the husband, 
acting as the agent of the wife,—a 
fact which, in our view under the 
common law of Connecticut, is of 
controlling importance." 

7^ U.S.—Union Trust Co. v. Gros¬ 
man, Tex., 38 S.Ct. 147, 245 U.S. 
412, 62 L.Ed. 368. 

Ga.—Sally v. Bank of Union. 103 S. 
E. 460, 150 Ga. 281, answers to cer¬ 
tified questions conformed to 103 
S.E. 798, 26 Ga.App. 509. 

Tex.—Bramwell v. Conquest. Civ. 
App., 2 S.W.2d 995—Taylor v. 
Leonard. Civ.App,, 276 S.W. 134. 
"When the suit is brought in a 
court of the domicile there is no 
room for doubt. It is extravagant to 
suppose that the courts of that place 
will help a married woman to make 
her property there liable in circum¬ 
stances in which the local law says 
that it shall be free, simply by step¬ 
ping across a State line long enough 
to contract."—Union Trust Co. v. 
Grosman. Tex., 38 S.Ct. 147, 148, 245 
U.S. 412, 62 L.Ed. 368. 

Xaasoa for mis 

"A regulation conferring the im¬ 
munities of coverture on married 
women domiciled in this state will 
not be set aside by the courts of the 
state in order to give effect to op¬ 
posing laws of another state simply 
because the contract was made in 
the other state. The contract of a 
married woman made in California 
is entitled to no higher respect by 
our courts than is given to the same 
character of contracts made Jn this 
state."—Taylor v. Leonard, Tex.Giv. 
App., 275 S.W. 134, 136. 

Karrlod wonuui’s ooatraot 

(1) **Where a married woman’s ob¬ 
ligation is sought to be enforced in 
the courts of her domicile, her lia- 
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In the United States practical necessity, arising 
from the great freedom of commercial intercourse 
between the several states of the Union, would, in 
the absence of all other reasons, seem to prevent a 
general adoption of the continental rulc,79 and the 
weight of the common-law authorities is to the ef- 
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feet that, in case of a conflict between the lex domi¬ 
cilii and lex loci contractus aut actus, the latter 
will prevail.*® In order to avoid the apparent 
anomaly resulting from the courts of a state giving 
validity to the act of a party done abroad, where 
they would refuse to enforce such act if it was done 


blllty should be controlled by the 
laws of the domicile.*’—Taylor v. 
Leonard, supra. 

(2) The contract of a married 
woman domiciled in Texas, executed 
In a foreign state while tempomrily 
there, will not be enforced in Texas, 
where such contract comes withfn 
the terms of the statute exejmpting a 
married woman’s separate estate, 
even though such contract be valid 
and enforceable under the law of the 
state in which it was made.—Taylor 
V. Leonard, supra. 

Fnbllo policy is hold to be the 
basis for this rule.—Bramwell v. 
Conquest, Tex.Civ.App., 2 S.W.2d 995. 

79. Iowa.—Nlcholp & Shepard Co. v. 

Marshall, 79 N.W. 282. 108 Iowa 

518. 

Mass.—Milliken v. Pratt, 125 Mass. 

374, 28 Ain.R. 241. 

DlsooBslon of continental mle 

“We do not think the continental 
rule is applicable to our situation 
and condition. A state has the un¬ 
doubted right to define the capacity 
or Incapacity of Its inhabitants, be 
they residents or temporary visitors: 
and in this country, where travel is 
BO common, and business has so lit¬ 
tle regard for state lines, it is more 
just, as well as more convenient, to 
have regard to the laws of the place 
of contract, as a uniform rule op¬ 
erating on all contracts, and which 
the contracting parties may be pre¬ 
sumed to have had in contemplation 
when making their contracts, than to 
require them, at their peril, to know 
the domicile of those with whom 
they deal, and to ascertain the law of 
that domicile, however remote, which 
in many cases could not be done 
without such delay as would greatly 
cripple the power of <’ontracting 
abroad at all. Indeed, it is a rule 
of almost universal application that 
the law of the state where the con¬ 
tract is made and where it is to be 
performed enters into, and becomes a 
part of, that contract, to the same 
extent and with the same effect as if 
written into the contract at length. 
Bach state must prescribe for itself 
who of its residents have capacity to 
contract, and what changes shall be 
made, if any, in the disabilities im¬ 
posed by the common law.”—Nichols 
St Shepard Co. v. Marshall, 79 N.W. 
282. 108 Iowa 618. 

80 . Iowa.—Nichols & Shepard Co. v. 

Marsliall, supra. 

12 C.J. p 466 note 72. 


Beasoas for mis 

“It is true that it has been held 
that where persons are of age in 
the state where they make a con¬ 
tract, though not of full age in the 
state of their domicile, they will be 
held bound by their contracts in the 
state where the contracts were made. 
This apparent exception to the gen¬ 
eral rule that the law of domicile Ax¬ 
es capacity is predicated upon the 
idea that every state must protect 
its own citizens from the wrongful 
acts of the subjects of other states: 
and, while it will always recognizt' 
capacity, as furnished by the law of 
domicile, it will not always recognize 
incapacity where the person is ca¬ 
pable, under the law of the stale 
where the contract is made, where it 
would affect injuriously our own 
citizens.”—Woodward v. Woodward, 
11 S.W. 892. 897, 87 Tenn. 644. 
Oritlcism of apparently contra oases 

(1) In International Harvester Co. 
V. McAdam, 124 N.W. 1042, 142 Wis. 
114, 124, 26 L.R.A.,N.S., 774, 20 Ann. 
Cas. 614, the court says of several 
cases which are apparently contrary 
in principle to the text: “Armstrong 
V, Best. 17 S.E. 14, 112 N.C. 69, 34 
Am.S.R. 473, 25 L.R.A. 188, went up¬ 
on the obviously erroneous theory 
that the law of the forum, as to the 
capacity of parties to contract, gov¬ 
erns. That was stated without cita¬ 
tion of authority, and it seems none 
of moment could have been cited. 
. . . In Hayden v. Stone, 13 R.I. 

106, the court approved the general 
principle that the validity of a con¬ 
tract is referable to the law of the 
place where made, but leaned to the 
idea that it does not extend to the 
capacity to contract, and concluded 
in any event that the question in the 
particular instance really considered 
the remedy, and, as there was none 
afforded in that state to its own citi¬ 
zens to enforce a married woman’s 
mere promissory note, none could be 
afforded to a citizen of another state. 
The InArmity of the logic, when test¬ 
ed by elementary principles, is ap¬ 
parent at once, except so far as it 
was competent for the Rhode Island 
court, in the absence of any restraint 
in the written law, to establish the 
doctrine announced as the public pol¬ 
icy of that state, if it saw At. In 
Brown v. Browning. 7 A. 403, 16 R.I. 
422, 2 Am.S.R. 908, the court seems 
to have endeavored to very much 
limit its former decisions, suggesting 
in effect, that it did not go upon the 
validity of the contract which was 
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governed by the Massachusetts law 
where tt was made, but to the par¬ 
ticular remedy by attachment sought 
to be used. Thompson v. Taylor, 46 
A. 667, 66 N.J.Law 107, dealt with a 
married woman’s agreement to be 
bound as an accommodation maker, 
as In this case, in face of an express 
prohibitory statute forbidding such 
agreements. The court recognized 
the general rule declared in the lead¬ 
ing case of MiUiken v. Pratt, 126 
Mass. 374, 28 Am.R. 241, but con¬ 
cluded that the legislature having 
condemned such contracts as harm¬ 
ful, that established a public policy 
for the state precluding its courts 
from being used on grounds of com¬ 
ity to enforce such a contract, re¬ 
gardless of its being valid by the 
foreign law.” 

(2) In Milliken v. Pratt, 126 Mass. 
374, 379, 28 Am.R. 241, Mr. Justice 
Gray criticizes the Louisiana cases 
which intimate a contrary doctrine 
as follows: “In LeBreton v. Nouchet, 

8 Mart., La., 60, the point adjudged 
was, that where a man and woman 
domiciled in Louisiana (by the law 
of which the wife retains her sepa¬ 
rate property) were married, with 
the intention of returning to Louis¬ 
iana, in the Mississippi Territory, 
(where the rule of the common law 
prevailed, by which the wife’s per¬ 
sonal property became her hus¬ 
band’s,) the law of Louisiana, in 
which the parties Intended to con¬ 
tinue to reside, governed their rights 
in the wife’s property; and the fur¬ 
ther expression of an opinion that 
the rule would be the same if the 
parties intended to remain in the 
Mississippi Territory was purely 
obiter dictum, and can hardly be re¬ 
conciled with later decisions of the 
same court. Saul v. His Creditors. 
5 Mart.N.S., La.. 669, 16 Am.D. 212; 
Gale V. Davis. 4 Mart., La., 646. See 
also Read v. Earle, 12 Gray, Mass., 
423. In Barrera v. Alpuente, 6 Mart. 
N.S., La., 69, 70, 17 Am.D. 179, the 
case was discussed in the opinion 
upon the hypothesis that the ca¬ 
pacity to receive a legacy was gov¬ 
erned by the law of the domicil; but 
the same result would have followed 
from holding that it was governed 
by the law of the place where the 
right accrued and was sought to be 
enforced. In Gamier v. Poydras, 18 
La. 177, the decision turned on the 
validity of a power of attorney exe¬ 
cuted and a judicial authorization 
given in France, where the husband 
and wife had always resided.** 
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within the state, it has been suggested that the en¬ 
forcement of the foreign law might readily be re¬ 
stricted by a positive prohibition of statute.*^ 

In the case of contracts, the diversity of opinion 
found to exist in regard to the law governing their 
validity, discussed in § 11, will be found to exist, 
only to a lesser degree, with regard to the law gov¬ 
erning the capacity of a party to contract. Hence, 
while most cases seem to hold that the law of the 
place where the contract was made controls,*2 there 
arc decisions indicating that it is the law of the 
place of performance,®^ and others that it is the 
law of the place which the parties intended or are 


presumed to have intended,®^ which determines the 
capacity of the parties to contract. In this regard 
most cases do not seem to distinguish between the 
validity of a contract generally and its validity as 
affected by the capacity of the parties to contract, 
the same rule being applicable in both situations.®® 
Others, while applying some other rule in determin¬ 
ing the law which governs the validity of a contract 
generally, adhere to the law of the place of making 
as the law which governs the capacity to contract.®® 

Against public policy. In accordance with the ac¬ 
cepted principle governing the exercise of comity al¬ 
ready stated in § 4, the lex loci contractus as to ca- 


81. Mass.—Mil liken v. Pratt, 125 
Mass. 374, 28 Am.R. 241. 

Tenn.—Geneva First Nat. Bank v. 
Shaw, 70 S.W. 807, 109 Tenn. 237. 
97 Am.S.R. 840, 59 L.H.A. 498. 

88 . U.S.—Carmen v. Pox Film Cor¬ 
poration, D.C.N.Y., 258 F. 703. re¬ 
versed on other grounds. C.C.A., 
269 F. 928. cerliorari denied 41 S. 
Ct. 323. 255 U.S. 323. 255 U.S. 569. 
65 L.Kd. 790. 

Cal.—Deason v. Jones. 46 P.2d 1025. 
7 Cal.App.2d 4 82. 

Colo.—Hochstadter v. Hays, 17 P. 
289, 11 Colo. 118. 

Del.—Coxe v. Coxe, Ch., 180 A. 612. 
Idaho.—Meier & Prank Co. v. Bruce, 
168 P. 5, 30 Idaho 732. 

Ill.—Burr v. Beckler, 106 N.E. 206, 
264 Ill. 230. L.R.A.1916A 1040. Ann. 
Cas.lOlsn 1132—O’Dea v. Throm, 
250 Ill.App. 577. 

Iowa.—Nichol.s & Shepard Co. v. 
Marshall, 79 N.W. 2S2, 108 Iowa 
518. 

Md.—Union Trust Co. of New Jersey 
V. Knabe, 89 A. 1106, 122 Md. 584. 
Mass.—Richards v. Richards, 169 N. 
E. 891, 270 Mass. 113—Pol.son V. 
Stewart, 45 N.E. 737, 167 Mas.s. 211, 
57 Am.S.R. 452, 36 L.R.A. 771. 
Mich.—University of Chicago v. Pa¬ 
ter, 270 N.W. 17.5. 277 Mich. 658— 
In re Lucas’ Estate, 261 N.W. 117, 
272 Mich. 1. 

Neb.—Farmers’ State Bank of Hay- 
fleld, Minn., v. Butler, 164 N.W. 
562. 101 Nob. 635. 

N.H.—Proctor v. Frost. 197 A. 813. 
N.Y.—Chemical Nat. Bank of New 
York V. Kellogg, 75 N.E. 1103, 183 
N.Y. 92, 2 L.R.A.,N.S., 299—Heidel- 
burger v. Heidelburger. 155 N.Y.S. 
993, 171 App.Div. 106—Voigt v. 

Brown, 42 Hun 394, 3 N.Y.St. 740— 
Thompson v. Lakewood City De¬ 
velopment Co., 174 N.Y.S. 825, 105 
Misc. 680, affirmed 177 N.Y.S. 926, 
188 App.Div. 996. 

Pa.—National Beverage Sales Co. v. 
Weinstein, 164 A. 605, 303 Pa. 387 
—Peter Adams Paper Co. v. Cas- 
sard, 67 A. 664, 208 Pa. 267—Peter 
Adams Paper Co. v. Cassard, 55 A. 
949, 206 Pa. 179—Baum v. Birchall, 


24 A. 620, 150 Pa. 164, 3 Am.S.R 
797. 

RI.—Ex parte Chace. 58 A. 978. 26 

R. I 351. 69 L.R.A. 493. 3 Ann.ra.s. 
1050. 

Tenn.—Rtiberson v. Queen, 11 S.W 
38. 87 Tenn. 445. 10 Am.S.R. 690, 3 
L.R.A. 214. 

Discharge of contract 

(1) Questions of capacity as af¬ 
fecting the discharge of a contract 
are governed by the lex loci contrac¬ 
tus and not the lex loci domicilii — 
Graham v. Norfolk Fir.«»t Nat. Bank, 
84 N.Y. 393. 38 Am.R. 628. 

(2) Thus It was held that the va¬ 
lidity of a payment to the husband 
of a married woman in whose name 
stock .stood on the books of a nation¬ 
al bank located and doing business 
in the state of Virginia is governed 
by the law of Virginia and not by 
the law of the state of the married 
woman’s domicile.—Graham v, Nor¬ 
folk First Nat. Rank, supra. 

Persons under conservatorship 

A disability to contract resulting 
from the appointment of a conserva¬ 
tor is one which results •w'holly from 
statute and is ordinarily not recog¬ 
nized beyond the territorial limits 
over which the statute operates. 
Hence a <’on1ract made by such a 
person in a .state where such a con¬ 
tract is valid will be recognized 
everywhere.—Gates v. Bingham. 49 
Conn. 275—12 C.J. p 466 note 79. 

83. Ky.—Twentieth Street Bank v. 
Diehl. 85 S.W.2d 865. 260 Ky. 359 
—Dcins’ Adm’r v. Gibb.s, 78 S W. 
2d 346, 257 Ky. 460—R. S. Barbee 
& Co. V. Bevins, Hopkins & Co., 196 

S. W. 154, 176 Ky. 113. 

N.Y.—International Text-Book Co. v. 
Connelly. 99 N.E. 722. 206 N.Y. 
188, 42 L.R.A.,N.S., 1115. 

Tenn.—First Nat. Bank of Geneva, 
Ohio V. Shaw, 70 S.W. 807, 109 
Tenn. 237, 97 Am.S.R. 840, 59 L.R. 
A. 498. 

W.Va.—Wick v. Dawson, 24 S.E. 687, 
42 W.Va. 43. 

84. Miss.—Greenlee v. Hardin, 127 
So. 777, 167 Misa 229, 71 A.L.R 
741. 


N.J.—Mayer v. Roche, 75 A. 236, 77 
N.J.Law 681, 26 L.R.A..N.S.. 763. 
N.Y.—Union Nat. Bank of Chicago v. 
Chapman. 62 N.E. 672. 169 N.Y. 
538, 88 Am.SR. 614, 57 L.R.A. 613 
—Shillito V. Reincking. 30 Hun 34.5. 
Va —Poole V. Perkins, 101 S.E. 240, 
126 Va. 331, 18 A.L.R 1509. 

Wks. —Jefferi.s v. Kanawha Fuel Co., 
196 N.W. 238, 182 Wis. 203. 

111.—Burr V. Beckler. 106 N.E. 
;06, 264 Ill. 230. l..n.A.1916A 1049, 
AnnCas.l915n 1132. 

Ind.—Garngue v. Keller, 74 N.E. 523. 
164 Ind 676, 108 Am.SR. 324, 69 
L.R.A. 870. 

Md—Union Trust Co. of New Jersey 
V. Knabe, 89 A. 1106, 122 Md. 584. 
Mass.'-Richards v. Richards, 169 N. 

E. 891, 270 Mass. 113. 

Miss.—Greenh'e v. IJardin, 127 So. 

777, 157 Miss. 229, 71 A.L R. 229. 
N.Y.—Chemh’al National Bank of 
New York v. Kellogg. 75 N.E. 1103, 
183 N.Y. 92, 2 L.R.A..N.S., 299— 
Heidelburger v. Heidelburger, 155 
N.Y.S. 993. 171 App.Div. 106— 

Thompson v. Lakewood City De¬ 
velopment Co, 174 N.Y S. 825, 105 
Misc. 680, affirmed 177 N.Y.S. 926. 
188 App.Div. 996. 

Tenn —Roberson v. Queen, 11 S.W. 
38. 87 Tenn. 446, 10 Am.S.R. 690, 

3 L.R.A. 214. 

W.Va.—Wick v. Dawson, 24 S.E. 587. 

4 2 W.Va. 587. 

Wis.—Jefferis v. Kanawha Fuel Co., 
196 N.W. 238, 182 Wis. 203—In¬ 
ternational Harvester Co. of Amer¬ 
ica V. McAdam, 124 N.W. 1042, 142 
Wi.s. 114, 26 L.R.A.,N.S., 774, 20 
Ann.Cas. 614. 

“It will have been observed, of 
course, that the narrow question here 
is the capacity ... to execute a 
promissory note, but this court has 
heretofore made no distinction, in 
this connection, between the capacity 
of parties to contract, and the valid¬ 
ity, vel non, of a contract for other 
reasons.’’—Greenlee v. Hardin, 127 
So. 777, 779, 157 Miss. 229, 71 A.L.R 
741. 

86. Va.—Poole v. Perkins. 101 S.E 
240, 126 Va. 831, 18 A.L.K. 1609. 


920 



16 C.J.S. 


CONFLICT OF LAWS 


parity will not be given effect where contrary to the 
public policy of the forum. ^7 The mere fact that 
the law of the foreign state differs as to capacity 
of the parties to contract does not usually indicate 
such violation of the public policy of the forum as 
to require a refusal to enforce the contract.*^^ In 
§ 19 will be found a discussion of the foregoing as 
it relates particularly to contracts involving im¬ 
movables. 

A change of domicile effecting an enlargement of 
capacity may have the effect of enlarging the opera¬ 
tion of an act done prior to the removal, by which 
the party intended to exercise his capacity to its 
fullest extent.^^ 

The CJ.S. title Contracts § 14, also 13 CJ. p 252 
notes 45-51, should be consulted for a full treatment 
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of the law governing capacity to contract generally, 
the C.J.S. title Infants § 20, also 31 C.J. p 1002 
notes 47-55, for the law governing the capacity of 
minors to act or contract, the C.J.S. title Husband 
and Wife § 177, also 30 C.J. p 726 note 54-p 729 
note 79, for the law governing the capacity of a 
married woman to contract, and other appropriate 
titles dealing with persons under particular disabili¬ 
ties or incapacity for the law governing the capacity 
of such persons to act or contract. 

c. Capacity to Marry 

Capacity to marry is determined by the law of the 
place where the marriage is entered into. 

The English court of appeals has announced the 
jirinciple that personal capacity to marry must de- 


87. Tenn.—Geneva First Nat. Hank 
V. Shaw, 70 S.W. 807, 100 Tenn. 287. 
97 Am.S.R. 840, 59 H.R 40S. 

Zn a case involvliLgr notes payable 

at a bank in Indiana which were 
executed In Illinois by a married 
woman as surety, the court said* 
“The notes being: valid under the 
laws of Illinois are equally valid and 
enforceable In this State, by the prin¬ 
ciple of comity, unles.s their enforce¬ 
ment would be contrary lo jfood 
morals, or in violation of public pol¬ 
icy, or forbidden by positive law. It 
Is clear that a contract of suretyship 
by a married woman, executed in a 
foreig:n state, is not in itsidf im¬ 
moral, nor is its enforcement forbid¬ 
den by our laws."—Garriffue v. Kel- 
lar, 74 N.E. 623. 527, 1G4 Ind. 676. 108 
Am.S.R. 324. 69 L.R.A. 870. 

88. Idaho.—Meier & Frank Co. v. 
Bruce, 168 T. 5. 30 Idaho 732. 

Ind.—Garrigiie v. Kellar, 74 N.E 52.3. 
164 Ind. 676, 108 Am.S.R, 321. 69 
L.R.A. 870. 

Ky.—R. S. Bnrhec & Co v. Bevins. 
Hopkins & Co., 195 S W. 154, 176 
Ky. 113—Young: v. BuIIen, 43 S W. 
687, 19 Ky. 1561. 

Mich.—Palmer Nat. Bunk v. Van 
Boren, 244 N.W. 485, 260 Mieh. 310. 

Xeaaon for mle 

"There is ... a fundamental 
distinction, ■which, if observed, oug:ht 
always to determine whetht‘r or not 
the public policy that •\\nll render in¬ 
valid a contract made and to be per¬ 
formed within the state will or will 
not render enforceable in the stale a 
contract made without the state, if 
valid where made. That di.stinction 
is pointed out in the recent case of 
Lee v. Belknap, 173 S.W. 1129, 163 
Ky. 418, wherein it is held that the 
mere fact that the law of another 
state differs in detrree from the law 
of this state does not make it so 
obnoxious to our laws as that our 
courts will not enforce it, hut that 
our courts will not recogrnize the 


exi.stence of foreign Inw.s that are 
olmoxious to some ■well-founded rule 
of domestic policy establi.shed to pro¬ 
tect the morals, safety, or welfare 
of our people. The rule might olhc^r- 
wise be .staled that under the prin¬ 
ciples of comity a contract, valid 
whi're made, although not valid if 
made here. w*lll Im* enforced by our 
court.s, where the que.slion of public 
policy Involv<‘d affects only the ca¬ 
pacity of the parlies to contract — 
that IS, the degree or extent of their 
ability to contract—but will not be 
enforced where the public policy in¬ 
volved affects the subject-matter of 
the <-ontra<*t. Under either of these 
slalemenl.s of the rule, tlil,s conlraet 
should be eiifor<*ed here, beeau.se tbt‘ 
difference In the laws of the two 
states affects merely the extent of 
the ability of the parties to contract, 
and does not affc*ct in any way the 
subject-matter of the contract. Jn 
oilier words, the difference in the 
laws of the two slate.s affoets only 
the question of expediency as to 
what extent the parties may con¬ 
tract, and docs not affect any qual¬ 
ity of the contract itself, w^hich is 
not in any sen.se inherently ■wrong, 
or vicious, or immoral"—R. S. Bar¬ 
bee & Co. V. Bevins, Hopkins & Co., 
195 S.W. 154, 155, 176 Ky. 113. 

89. Eng—In re Groos, [1915J 1 Ch. 

572, 573. 

Marriage contract 

A marriage contract was made be¬ 
tween Dutch subjects domiciled in 
Holland, providing that there should 
be no community of property or 
profit and loss between them and 
reserving to the parties the right to 
dispose of their effects by will, with 
the exception of certain specific ar- 
tii’les which W'ere made over as a gift 
to such one as might survive the 
other. Upon the same day the in¬ 
tended wife, by will in the Dutch 
language, and executed in accordance 
with the law of Holland, confirmed 
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the gift of chattels made to her In- 
tendi‘d husband by virtue of the mar¬ 
riage contract and appointed him 
as heir of her e.state, "with res¬ 
ervation only of the legitimate por¬ 
tion or the lawful share f*oming to 
ht‘r relatives in a direct line in so 
far as they may exist at her death 
and may be competent and able to 
lnhc‘rit from her.” And In the event 
of her intended husband not being 
the sole heir of her estate, she ap¬ 
pointed him executor of her last will, 
with the right of possession of all 
her effects, movable and immovable, 
forming her estate, during one year 
after her decease. Shortly there¬ 
after the parties to the marriage 
contract married, and after the date 
of the marriage the testatrix re.sided 
in England with her husband, where 
some twenty years later her husband 
became naturalized and thereafter re- 
m:iin«‘d domieiled with testatrix In 
England as a British subject. By the 
law of Holland the testatrix’ will 
had not Ix'cn revoked by her subse¬ 
quent mnrnagc. In 1903- testatrix 
died without having altered her will, 
leaving her husband and five children 
her surviving Her estate consisted 
entirely of personal property. Ac¬ 
cording to the law of Holland three 
fourths of her estate would, under 
the circum.stance.s, have been di.slrib- 
utable amongst her children as their 
legitimate yiortion, and one fourth 
only would have been disposed of 
by the will in favor of the husband, 
l»ut It was held that the testamen¬ 
tary capacity of the testatrix at the 
dale of her death had become en¬ 
larged by the acquisition of an Eng¬ 
lish domicile, and that she was able 
lo dispose of the whole of her prop¬ 
erly, with the result that the subse¬ 
quent enlargement of her testamen¬ 
tary capacity had the effect of en¬ 
larging the gift to her husband, and 
ho became entitled under the will to 
the whole of her estate.—In re Oroos, 
supra. 
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pend on the law of domicile but a later decision between two inhabitants of that country, ought not 
of the same court apparently confined the applica- to be held invalid on the ground that the foreigner 
tion of this principle to cases in which both of the was, by the statute law of his country, subjected to 
contracting parties were, at the time of their mar- the necessity of complying with certain formalities 
riage, domiciled in a country the laws of which pro- order to be at liberty to enter into the marriage.®^ 
hibited their marriage,and held that a marriage The rule supported by the weight of American au- 
taking place in England between an English person thority is that the question of personal capacity to 
domiciled in England with a foreigner temporarily marry, being a matter going to the creation of the 
there residing, which it was not disputed would be marriage, depends on the law of the place where 
held in England to be a valid marriage if celebrated the marriage is entered into,®* subject to the restric- 


00. Eng.—Sottomayor v. De Barros. 

3 P.D. 1. 6. 6 E.R.C. 814. petition 

dismissed 6 P.D. 94. 

“It is a well-recognised principle 
of law that the question of personal 
capacity to enter Into any contract 
is to be decided by the law of domi¬ 
cile. It is. however, urged that this 
does not apply to the contract of 
marriage, and that a marriage valid 
according to the law of the country 
where it is .solemnised is valid every¬ 
where. This, in our opinion, is not 
a correct statement of the law. The 
law of a country where a marriage 
is solemnised must alone decide all 
questions relating to the validity of 
the ceremony by which the marriage 
is alleged to have been constituted: 
but, as in other contracts, so in that 
of marriage, personal capacity must 
depend on the law of domicile; and 
if the laws of any country prohibit 
its subjects within certain degrees of 
consanguinity from contracting mar¬ 
riage, and stamp a marriage between 
persons within the prohibited degrees 
as incestuous, this, in our opinion, 
imposes on the subjects of that 
country a personal incapacity, which 
continues to affect them so long as 
they are domiciled in the country 
where this law prevails, and renders 
invalid a marriage between persons 
both at the time of their marriage 
subjects of and domiciled in the 
country which imposes this restric¬ 
tion, wherever such marriage may 
have been solemnised."—Sottomayor 
v. De Barros. supra. 

“There can be no doubt of the gen¬ 
eral rule, that ‘a foreign marriage, 
valid according to the law of a coun¬ 
try where it is celebrated, is good 
everywhere.' But while the forms of 
entering into the contract of mar¬ 
riage are to be regulated by the lex 
loci contractus, the law of the coun¬ 
try in which it Is celebrated, the es¬ 
sentials of the contract depend up¬ 
on the lex domicilii, the law of the 
country in which the parties are 
domiciled at the time of the mar¬ 
riage, and in which the matrimonial 
residence is contemplated. Although 
the forms of celebrating the foreign 
marriage may be different from those 
required by the law of the country 
of domicil, the marriage may be good 
everywhere. But If the contract of 


marriage is such, in essentials, as to 
be contrary to the law of the coun¬ 
try of domicil, and it is declared void 
by that law. it is to be regarded as 
void in the country of domicil, 
though not contrary to the law of the 
country in which it was celebrated." 
—Brook V. Brook. 9 ILUCas. 193, 207. 
11 Reprint 70S. 5 E.R.C. 783. 

91. “This Court hearing this appeal 
16 bound by the decision of the Court 
of Appeal in this ease of Sottomayor 
V. De Barros. 3 P.D. 1, 5 E.R.C. 814. 
It is not necessary, even if we were 
I at liberty to do so, to consider 
whether that case was rightly de¬ 
cided, but it is permi.s.sible to point 
out that the commencement of the 
paragraph above set out could scarce¬ 
ly be considered correct in stating 
that ‘it IS a wcll-recognized principle 
of law that the question of personal 
capacity to enter into any contract 
is to be decided by the law of domi¬ 
cil,' for, if so, it would logically seem 
to follow that that part of the Judg¬ 
ment which indicates that the opin¬ 
ion of the Court was confined to 
cases where both the contracting 
parties were, at the time of their 
marriage, domiciled in a country, the 
laws of which prohibited their mar¬ 
riage, should not have expressed that 
limitation, and that the case of Si- 
monln v. Mallac, 2 Swab. & Tr. 67 
should have been overruled, and yet 
that case, according to our reading 
of the Judgment, is approved. The 
probability is that that sentence 
should' be read with the context, and 
be confined to the case present to the 
minds of the Court in relation to 
marriages which could not be con¬ 
tracted at all by the laws of the 
country of domicil. Even then it 
may be questioned whether that sen¬ 
tence is correct, and whether the 
question of capacity is really raised 
at all in such a case; that is to say, 
where both the parties are capable 
of entering into a marriage but may 
not marry each other because such 
a marriage would be Illegal in their 
own country. That is rather a ques¬ 
tion of Illegality than of capacity, 
and it may, perhaps, not be unrea¬ 
sonable for one country to refuse to 
recognize a marriage contracted in 
it between two persons by the laws 
of whose domicil a marriage between 
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them is Illegal, and yet it may be 
quite proper and reasonable for a 
country, in which a marriage takes 
place between persons domiciled in 
another country, to recognize it as 
a valid marriage when It would be 
legal In such other country if con¬ 
tracted after compliance with all for¬ 
malities required in such other coun¬ 
try, and, further, to protect Its citi¬ 
zens In all cases of marriages where 
one of the oontracling parties is 
domiciled in the country Ursi refer- 
r€>d to—that is to say. where the 
marriage takes place—and the other 
is domiciled in a foreign country, 
and there is a conflict between the 
laws of the two countries as to the 
validity of the marriage.”—Ogden v. 
Ogden. tl908J P. 46. 62. 73. 

92. Eng.—Ogden v. Ogden, supra. 

“Although to a certain extent the 
lex domicilii is recognized in this 
country, for instance, in the familiar 
case where it is held that mobilia 
sequuntur personam, yet such recog¬ 
nition appears never to have been 
extended to the case of a matrimo¬ 
nial engagement entered into in this 
country between an inhabitant of 
another country and an inhabitant of 
this country."—Ogden v. Ogden, su¬ 
pra. 

99L Iowa.—Webster v. Modern Wood¬ 
men of America, 186 N.W. 659, 661, 
192 Iowa 1376, citing Oorpns Juris. 
12 C.J. p 468 note 95. 

“We are aware that the authori¬ 
ties are not entirely uniform upon 
this point, now for the first time 
presented in Rhode Island; but the 
general principle, as we gather it 
from text-writers and decisions, both 
English and American, is that the 
capacity or incapacity to marry de¬ 
pends on the law of the place where 
the marriage is celebrated, and not 
on that of the domicile of the par¬ 
ties."—In re Chace, 68 A. 978, 26 R. 
I. 351. 69 D.R.A. 493, 3 Ann.Cas. 1050. 

Is ths oommon law of Chzlsteiu 
dom, that as to form and ceremony, 
a marriage good where celebrated is 
good everywhere. But as to capacity to 
marry, the authorities are not agreed, 
some holding that, as In other con¬ 
tracts, it depends upon the law of 
domicil, and some, that it depends up¬ 
on the law of the place where the maiv 
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tions applicable in other cases, on the rule that the 
validity of a marriage is to be determined by such 
laws, for a discussion of which see § 14 c supra. 

d. Capacity to Transfer Interest in Property 

It would teem that the law of the titua governt the 
cspBclty to transfer an interast in roal op poraonal 
property. 

In accord with what has been said to be the mod¬ 
ern rule with respect to the law governing the va¬ 
lidity of a transfer of movables, discussed in § 18 d 
infra, it has been held that the capacity to transfer 
an interest in personal property is governed by the 


law of the actual situs at the time of the transfer.*^ 
The lex loci rei sitae also governs in determining the 
capacity to convey interests in realty,*® this rule 
also being in accord with the rule discussed in § 19 c 
that the law of the situs governs the validity of a 
transfer of immovables. Both rules have been 
adopted by the American Law Institute in its Re¬ 
statement of the law of Conflict of Laws.*® 

Capacity to transfer being a phase of validity, §§ 
19 a and 19 c should be consulted in connection with 
the foregoing for a full treatment of the develop¬ 
ment of the rules. 


rlaee is solemnized, as do form and 
ceremony, and that a marriage good 
where celebrated is good everywhere, 
unless odious by the common consent 
of nations, or positively prohibited 
by the public law of a country from 
motives of policy. It is undoubte^d- 
ly true that states may control this 
matter by statute, as Massachusetts 
does, where it is enacted that when 
persons resident in that state, in or¬ 
der to evade its marriage laws, and 
with an intention of returning to 
reside there, go into another state or 
country and are married, and after¬ 
wards return and reside in Massa¬ 
chusetts, the marriage shall be deem¬ 
ed void. We have no such express 
provision. The language of our stat¬ 
ute is general, and it is a fundamen¬ 
tal rule that no statute whether re¬ 
lating to marriage or otherwise, if 
in the ordinary general form of 
words, will be given elTect outside of 
the state or country enacting it. To 
bind even citizens abmad, it must 
include them, either in express terms 
or by necessary jmpli<'ation. Hence 
if a statute, silent ns to marriages 
abroad, as ours is, prohibits classes 
of persons from marrying generally, 
or from intermarrying, or declares 
void all marriages not <-elebrated ac¬ 
cording to prescribed forms, it has 
no effect upon marriages, even of 
domiciled Inhabitants, entered into 
out of the state. Those marriages 
are to be judged of by the courts 
of such state just as though the 
statute did not exi.st. If they are 
valid by the international law of 
marriage and the lo<*al law of the 
place where celebrated, they are 
valid by the law of such state, and 
the statute has nothing to do with 
the question, if such international 
law is a part of the law of the state, 
as It is here, for a written law not 
construed to be extra-territorial does 
not change the unwritten law as to 
extra-territorial marriages; and 
therefore parties who are under no 
disability by International law, may 
choose their place of marriage, and If 
the marriage is valid there, it will be 
valid everywhere, though they were 
purposely away from home, and the 


same transaction in the state of 
their domicil would not have made 
them married. There Is. therefore, 
no foundation for an argument based 
simply on the idea of an evasion of 
the law of domicil.*’—State v. Shat- 
tuck, 38 A. 81, 69 Vt. 403, 407, 60 Am. 
S.R. 936. 40 L 1 .II.A. 428. 

94 . Miss.—Dalton v. Murphy, .^0 
Miss. 59—Hutchison v. Ross, 187 
N.K. 65. 68. 262 N.Y. 381, 89 A.D. 

R. 1007, affirming Ross v. Ross, 
253 N.Y.S. 871. 233 App.Div. 626, 
reversing in first action 243 N.Y. 

S. 418, 137 Misc. 759. and affirming 
Hutchison V. Ross, 253 N.Y.S. 889, 
233 App.Div. 616, affirming in sec¬ 
ond action Ross v. Ross, 243 N.Y. 
a 418, 137 Misc. 795. 

Pa.—Farmers’ & Mechanics* Nat. 
Bank v. Loflus, 19 A. 347, 133 Pa. 
97. 7 D.R.A. 313. 

“The courts of the various juris¬ 
dictions have with substantial unan¬ 
imity adopted certain rules. ‘Capac¬ 
ity to make a valid conveyance of a 
chattel is determined by the law of 
the state where the chattel is situat¬ 
ed at the time of the conveyance.’ ’’ 
N.Y.—Hutchison v. Ross, supra. 
Stated as exception to general role 
“The settled general rule is that 
the validity of u transfer of person¬ 
al property is to be delennined by 
the law of the domicile of the owner; 
and this is especially so in regard 
to the capacity to pass the title in 
cases of infants, married women, or 
others who may be under legal dis- 
abilitie,s, varying in different coun¬ 
tries. ‘A married woman’s capacity 
for the alienation of movables de¬ 
pends in gen<*ral upon the law of her 
domicil.’ . . . But while the gen¬ 

eral rule, as above staled, is entirely 
settled, not only In this state, but 
in every jurisprudence founded on 
the common law, yet it is subject 
always to the power of the stale to 
declare otherwise as to any property 
having an actual or legal situs with¬ 
in its borders. The title and mode 
of transfer of land are always gov¬ 
erned by the lex loci rei sltse; and 
personal property may be assimilat¬ 
ed to land, in these respects, when¬ 
ever the law of any state bo deter- 
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mines. . . . Indeed it may be said 

that the tendency of modern author¬ 
ities, under the influence of the Euro¬ 
pean continental Jurisprudence, is 
towards the recognition of the law 
of the situs to such an extent that 
what was an exception is tending to 
become the rule.’’—Farmers’ & Me¬ 
chanics’ Nat. Bank v. Loftus, 19 A. 
347, 348, 133 Pa. 97, 7 L 1 .R.A. 317. 

95. Flo.—Connor v. Elliott, 86 So. 
164, 79 Fla. 613, 624—Walling v. 
Christian & Craft Grocery Co., 27 
So. 46, 41 Fla. 479, 47 L.R.A. 608. 

Ill.—Post V. First Nat. Bank of 
Springfield, 28 N.E. 978. 138 Ill. 
559. 

Ind.—Cochran v. Benton, 25 N.E. 870, 
871, 126 Ind. 58. 

Ky.—New Domain Oil & Gas Co. v. 
McKinney, 221 S.W. 246, 188 Ky. 
183. 

Mass.— Robb v. Robb, 129 Mass. 248, 
37 Am.R. 321. 

Pa.—Linton v. Moorhead, 69 A. 264, 
209 Pa. 646. 

“The general rule Is well es¬ 
tablished that the power or capacity 
of a married woman to convey or in¬ 
cumber her separate real estate is to 
be determined by the law of the 
place where the property is situate; 
and as has been often declared, this 
rule applies to questions of infancy, 
coverture, majority, and of legal ca¬ 
pacity generally. Statutes which ei¬ 
ther give or destroy capacity to con¬ 
tract have, as a general rule, no ex¬ 
traterritorial force, when the par¬ 
ticular contract involved relates to 
the conveyance or incumbering of 
real estate situate in a foreign juris¬ 
diction.’’—Cochran v. Benton, supra, 

96. Am to ohattelB 

“Capacity to make a valid convey¬ 
ance of an Interest in a chattel is de¬ 
termined by the law of the state 
where the chattel is at the time of 
the conveyance.’’—Restatement, Con¬ 
flict of Laws B 266. 

Ab to land 

“Capacity to make a valid convey¬ 
ance of interest in land is deter¬ 
mined by the law of the state where 
the land is.’’—Reatatement, Conflict 
of Laws B 216. 
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For a discussion of the law governing the right 
of a married woman to alienate her separate estate 
see the CJ.S. title Husband and Wife § 369, also 30 
CJ. p 930 notes 99-2. 

6. 0M>acit7 to Make a Will 

The testamentary capacity to dispose of personalty 
is governed by the law of the domicile of the testator, 
and the capacity to dispose of realty by the law of 
the place where the realty is situated. 

The law which governs the capacity of a testator 
to make a will depends on whether it is personalty 
or realty which the will attempts to dispose of. In 
the case of personalty it is the law of the domicile 
of the testator which governs his capacity to dis¬ 
pose of the same.®7 This rule is in accord with the 
general rule stated in § 18 f infra to the effect that 
testamentary disposition of movables is controlled 
by the law of the domicile of the testator. In the 
case of realty, however, it is the lex loci rei sitae, 
the law of the place where the realty is situated, 
which determines the capacity of the testator to dis¬ 
pose of such property by will.®* This rule is like¬ 
wise in accord with the general rule stated in § 19 f 
infra, to the effect that the testamentary disposition 
of immovables is generally controlled by the law 
of the situs of the property. 

The CJ.S. title Wills § 4, also 68 C.J. p 416 notes 
81, 82, should be consulted for a full treatment of 
the authorities on this subject. 

f. Capacity to Take and Hold Property 

Capacity to take and hold realty Is governed by the 
lex loci rei sitae. 

Capacity as an incident of status has frequently 
appeared in the cases in connection with the right 
to take and hold property. There arc cases which 
have held that the capacity to take and hold as dis¬ 
tinguished from the capacity to act is governed by 
the law of the domicile, that is to say, the law of 
the place under whose law the status was validly 


created.*® The more recent cases, however, have 
distinguished between status and capacity, and, 
while recognizing the rule that generally the exist¬ 
ence of a status is determined by the law of the 
place creating the same, discussed in § 14 b supra, 
have applied another law in determining the capac¬ 
ity or right to take and hold property as an inci¬ 
dent of the status. These cases all have involved 
capacity to take under a will or by intestacy and 
are treated in the next subsection. 

In accord with the rule stated in § 19 a infra, to 
the effect that the law of the place where immova¬ 
bles are situated controls as to their acquisition, dis¬ 
position, and devolution, the capacity to accept or 
hold an interest in land has been held to be governed 
by the lex loci rei sitae.^ 

For a consideration of the right of aliens to ac¬ 
quire property the CJ.S. title Aliens §§ 11-32 should 
be consulted. The CJ.S. title Corporations §§ 1868- 
1878, also 14A C.J. p 1318 note 72-p 1327 note 49, 
should be consulted for a treatment of the capacity 
or right of a foreign corporation to acquire prop¬ 
erty. 

g. Capacity to Take as Heir or under Will 

Generally the lex rei eitae determines the capacity 
or right to take realty under a will or by descent, and 
the law of the last domicile of the decedent determines 
the capacity to take personalty under a will or by 
descent. 

As has already been stated in § 14 b supra, it is 
well settled that as a general rule the existence of 
a particular status is determined by the law of the 
place which created such status. In connection with 
the capacity to take property under a will or by in¬ 
heritance on intestacy, a divergence of opinion will 
be found in the cases. There are some cases which 
hold that the capacity or right to take property is 
governed by the law creating the status.^ 

The modern tendency and current of authority di¬ 
rectly or in effect distinguish between the status as 
such and the capacity or right to take property as an 


®7. Ala.—Dickey v. Vann, 8 So. 195, 
81 Ala. 425. 

Ky.—Shaw v. Grimes, 218 S.W. 447. 
187 Ky. 250. 

Mass.—Rackemann v. Taylor, 90 N. 
E. 652. 204 Mass. 394. 

98 . U.S.—De VauKhn v. Hutchinson, 
App.D.C., 17 S.Ct. 461, 165 U.S. 566. 
41 L..Ed. 827. 

Mass.— Hobs v. Ross, 129 Mass. 243, 
37 Am.H. 321. 

Tenn.—Carpenter v. Bell, 34 S.W. 
209, 96 Tenn. 294. 

99 . Mass.—Ross v. Ross, 129 Mass. 
243, 37 Am.K. 321. 


Tenn.—Woodward v. Woodward, 11 
S.W. 892, 87 Tenn. 644. 

Biffht to estate on attaialag majority 

It has been held that the question 
of whether an infant had attained 
her majority, entitling: her to de¬ 
mand from her guardian within the 
state payment of the funds of her 
estate would be determined by the 
law of the state of her domicile.— 
Woodward v. Woodward, 11 S.W. 892, 
87 Tenn. 644. 

1 . Cal.—Losson v. Blodgett. 86 P.2d 
147, 1 Cal.App.2d 13. 
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"Whether the grantee in a convey¬ 
ance of an interest in land Is ca¬ 
pable of taking or holding the inter¬ 
est is determined by the law of the 
state where the land is."—Restate¬ 
ment. Conflict of Laws § 219. 

8 . Ark.—Shaver v. Nash, 29 S.W.2d 
298, 181 Ark. 1112, 73 A.L.R. 961. 
Conn.—Slattery v. Hartford-Connectl- 
cut Trust Co., 161 A. 79, 116 Conn. 
163. 

Vt.—In re Dennis' Estate, 129 A. 166, 
98 Vt. 424. 

12 C.J. p 4C6 note 84. 
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incident of such status, and hold that the local law 
of inheritance attaching to the status governs,* that 
is to say, the lex loci rei sitae determines the right 
of a person whose status was validly created under 
foreign law to take as to realty under a will^ or by 
succession on intestacy.^ In the case of personalty 
it is the law of the last domicile of the testator or 
decedent which determiius the capacity or right to 
take under the will® or by succession on an intesta¬ 
cy.*^ These rules are in accord with the general 
rules governing the disposition of or devolution of 
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real and personal property discussed in §§ 18 and 
19, which should also be consulted. 

There are cases apparently applying the law of 
the place where the status was created, but in which 
it appears the laws of inheritance of both jurisdic¬ 
tions were substantially similar.* 

The law governing the capacity of adopted chil¬ 
dren to take property by will or descent is treated 
fully in adoption of children § 66. In Hastards §§ 
8 and 22 will be found a complete treatment of the 
authorities dealing with the effect of legitimation 


CONFLICT OF LAWS 


3. Authorities discussed 

Kan.—In re Riemann's Estate. 2fi2 
r. 16, 124 Kan. 539, overrulinff 

Boaz v. Swinney, 99 P. 621. 79 Kan. 
832. 

5. D—Calhoun v. Hryant, 133 N.W. 
266. 28 S.D. 266. 

Xeason for rule 

‘*Ri>?hts of inheritanee in property 
do not accrue until death of the own¬ 
er; and the righl.s of an adopted 
child to inherit cannot be fixed and 
determined when the* adoption takes 
place, for such rights may be chang¬ 
ed. modified, or repealed by the T^eg- 
isluture of the state. They are sepa¬ 
rate and distinct from the act of 
adoption. What an adopted child 
shall inherit is not ascertained by 
the law in force at the time of the 
adoption, but at the death of him 
from whom he seeks to take. The 
relationship of an adopted child to 
his adopting parents is not suliject 
to change; the inheritable capacity 
of such child may. however, be 
changed at any time. Consequently 
the rights of the adopted child to 
inherit property should be determin¬ 
ed when and where inheritance i.s 
sought, in accordance with the ordi¬ 
nary rule.”—Anderson v. French, 93 
A. 1042, 1046, 77 N.H. 609. 

4 . Da.—Sevier v. Douglas, 10 So. 
804. 44 Da.Ann. 605. 

N.Y.—Matter of Fox, 62 N.Y. 530. 11 
Arn.R. 751. affirming 63 Barb. 154, 
and affirmed 94 U.S. 315, 24 L.Ed. 
192. 

6 . luwa.—Shick v. Howe, 114 N. 
W. 916. 137 Iowa 249, 14 L.R.A., 
N.S., 980. explaining Sunderland’s 
Estate, 13 N.W. 655, 60 Iowa 732, 
apparently contra. 

Kan.—In re Riemann’s Estate, 262 
P. 16. 124 Kan. 539, overruling Boaz 
V. Swinney, 99 P. 621, 79 Kan 332. 
N.H.—Anderson v. French, 93 A. 
1042, 77 N.H. 609, Ij.R.A.l'JieA 660. 

5. D.—Calhoun v. Bryant, 133 N.W. 
266, 28 S.D. 266. 

Tex.—Martinez v. Gutierrez, Com. 
App., 66 S.W.2d 678. affirming 
Gutierrez v. Martinez, Civ.App., 37 
S.W.2d 833. 

12 C.J. p 467 notes 90, 91. 


A Mass.—Rackemann v. Taylor, 90 
N.H. 562, 204 Mass. 392. 

7. Iowa.—Shick v. Howe. 114 N.W. 
916. 137 Iowa 249, 14 L.R.A..N.S.. 
980. 

Kan.—In re Riemann’s Estate, 262 P. 
16, 124 Kan. 539, overruling Boaz 
V. Swinney. 99 P. 621, 79 Kan. 332. 
Mh.ss. —Kai'kemann v. Taylor, 90 N. 

E. 552. 204 Mass. 392. 

N.H--Anderson v. French, 93 A. 

1042, 77 N H. 509. D.R.A.lOl 6A 660. 
N.J.—In re Finkenzeller's Estate. 

146 A. 656, 105 N.J.Eq. 44. 

S.D.—(''alhouii V. Bryant. 133 N.W. 
266. 28 S.D. 266. 

& Conn.—Appeal of Woodward, 70 
A. 453, 81 Conn. 152. 

Fla.—Walling v. Christian & Craft 
Grocery Co., 27 So. 46, 41 Fla. 479, 
47 L.R.A. 608. 

Ill.—Van Matre v Sankey, 36 N.K. 
628, 148 111. 536, 39 Am S.R. 196, 
23 HR.A. 665—Keegan v. Geraghty, 
101 Ill. 26. 

Mass.—Ross v. Ross, 129 Mass. 243, 
37 Am.R. 321. 

Oases discussed oud explained 

“Ross v. Ross, 129 Mass. 243, 37 
Am.Rep. 321, is regarded as the lead¬ 
ing case upon this subject in this 
country; but the courts do not in¬ 
terpret the language of the opinion 
alike, and it is found cited upon both 
sides of the question under discus¬ 
sion. The case did not really call for 
a decision of the principle involved 
here, as will be se€*n by considera¬ 
tion of the facts which were as fol¬ 
lows: A child was adopted In Penn¬ 
sylvania under a statute of adoption 
.similar to Massachusetts, and subse¬ 
quently the adoptive parents and 
child moved to Massachusetts, and 
the adoptive father died there, in¬ 
testate, leaving real estate. The 
laws of Massachusetts and Pennsyl¬ 
vania gave an adopted child the same 
rights in the estate of the adopting 
father. Under that situation, the 
court decided that the adopted child 
was entitled to inherit the real estate 
of his adopting father. The only de¬ 
cision required was whether Massa¬ 
chusetts would recognize the adop¬ 
tion in Pennsylvania, for the rights 
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of inheritance of the adopted child 
were the same in each state; there¬ 
fore any statements made by the 
court in that opinion bearing upon 
the question in dispute in this case 
are dicta. We do not understand, 
however, that Chief Justice Gray in¬ 
tended his opinion to convey the idea 
that an adopted child is to inherit 
in accordance with the laws of the 
state where he was adopted, without 
regard to the laws of the state where 
he is seeking to enforce his rights 
of inheritance, for he states: ‘It is 
a general principle that the status or 
condition of a person, the relation in 
which he stands to another person, 
and by which he is qualified or made 
capable to take certain rights In that 
other’s property, is fixed by the law 
of the domicile, and that this status 
and capacity are to be recognized 
and upheld in every other state, so 
far us they are not inconsistent with 
its own laws and policy.' The ap- ' 
pellees cil(‘ and rely upon Meader v. 
Archer, 23 A. 521, 65 N.H. 214. In 
this case it appears that the defend¬ 
ant. as an adopted child, could not 
inherit under the Massachusetts law. 
Whether he could under the New 
Hampshire statute dues not appear 
to have been considered. The appel¬ 
lees in their brief say that the fol¬ 
lowing cases are practically to the 
same effect as Ross v. Ross, supra: 
Melvin V. Martin. 30 A. 467, 18 R.I. 
650, Smith v. Kelly, 23 Miss. 167, 65 
Am.Dec. 87; Finley v. Brown, 128 
S.W. 359, 122 Tenn. 316, 25 L.R.A., 
N.S., 1285: Gray v. Holmes, 46 P. 
596. 57 Kan. 217. 33 D.R.A. 207; Van 
Matre v. Sankey, supra 136 N.E. 
628. 148 111. 536, 38 Am.S.H. 196, 23 
1 j R.A. 665]. The above statement 
in relation to these cases is, gener¬ 
ally speaking, true. In each of them 
the laws governing the descent and 
distribution of property to adopted 
children were the same in the state 
of the forum as they were In the 
state where the adoption took place; 
but it is apparent from reading the 
opinions that if the laws of the 
states had been different or incon¬ 
sistent, the laws of the forum would 
have controlled.” — Anderson v. 
French, 93 A. 1042, 1043, 77 N.H. 608. 
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of a child on his right to take property by will or 
intestacy in another jurisdiction. 

§17. Property 

Property it classified as movable and Immovable and 
the law of Its sKus determines Into which category It be¬ 
longs. 

Property, for convenience in the discussion of 
the rules as to the conflict of laws, may be divided 
into two classes, movable, and immovable, which 
correspond roughly to the common-law classes of 
personal and real. This classification, founded on 
a natural and necessary distinction, was authori¬ 
tatively and technically established, long before the 
less accurate nomenclature of real and personal 
property came into existence. An essential as well 
as a technical difference exists, however, between 
immovables and realty; although all movables fall 
into the category of personalty, immovables are not 
confined to realty, but include also chattels real.® 

The character of property as falling into one or 
the other of these classes is to be determined accord¬ 
ing to the law of the place where it is situated.^® 
This rule, which has been recognized in the Re¬ 
statement,^^ flows from the authority which every 
nation has to prescribe rules for the disposition and 


arrangement of all property within its own territory 
and to impress on it any character it shall choose.^® 
A state may declare certain property an immovable, 
although it is by its nature, characteristics, and at¬ 
tributes movable property.^* 

Equitable conversion of property. As will be ob¬ 
served in the C.J.S. title Conversion § 4, whether 
realty is equitably converted into personalty is to 
be determined by the law of the state in which the 
realty is situated.^* 

§ 18. — Movables 

a. In general 

b. Situs of tangible property 

c. Situs of intangible property 

d. Transfer inter vivos 

c. Descent 

f. Testamentary disposition 

g. Trusts 

h. Powers 

a. In General 

The title and diepositlon of perional property la 
governed by the law of Ita altua. 

As a general rule, the title and disposition of per¬ 
sonal property is governed by the law of its situs 


9. Ky. — Sneed v. Swing, 6 J.J. 

Marsh. 460, 22 Am.D. 41. 

12 C.J. p 469 note 6. 

IOl U.S.—Clarke v. Clarke. Conn.. 
20 S.Ct. 873. 178 U.S. 186, 44 L.Ed. 
1028. 

12 C.J. p 469 note 6. 

11 . Restatement, Conflict of Liswa 8 
208. 

12 . Mich.—U. S. Truck Co. v. Penn¬ 
sylvania Surety Corporation. 248 
N.W. 311, 259 Mich. 422. 

N.T.—Lemmon v. People. 20 N.T. 
662. 

12 C.J. p 469 note 7. 

Ooatzol by states, not fedenl gov¬ 
ernment 

The right to own property is with-' 
in control of states, not of nation. 
—Frew V. Bowers, C.C.A.N.T., 12 F. 
2d 626, certiorari granted Bowers v. 
Frew, 47 S.Ct. 237, 273 U.S. 682, 71 
L.Bd. 838, and dismissed 48 S.Ct. 22, 
275 U.S. 678, 72 L.Fd. 486. 

18. Tenn. — McCollum t. Smith, 
Meigs 842, 363, 83 Am.D. 147. 
ainves ns Immovables 

'‘Louisiana has said, by its law, 
that slaves are Immovable, and hav¬ 
ing a right to impress upon them 
any character it may choose, which 
Tennessee has no right to impugn 
or vary, it follows that the law of 
Louisiana must govern the succes¬ 
sion. . . . But it is insisted that 

no State has a right to do this: and 


thus give to property, movable in its 
nature, a destination different from 
that which by law of nations would 
be given to it were there no such 
local law. If this argument be well 
founded, the power by law to attach 
movable property- to the freehold, 
and thus constitute a part of it. 
would be equally beyond the com¬ 
petency of a State. Is it not as easy 
to declare, in an act of assembly, 
that horses for the plow shall con¬ 
stitute part of the freehold, and thus 
make them immovable, as to an¬ 
nounce simply that horses shall be 
immovable property? It is certainly 
dlfflcult to perceive upon what prin¬ 
ciple the competency to enact the 
former provision can be maintained, 
while the power to make the latter 
is denied. And yet the power to 
attach, by law. things in their nature 
movable to the freehold, and thus 
make them immovable, is not denied 
in the argument; and, indeed, could 
not be, for the common law, as well 
as the civil law, recognizes some 
things movable in their nature as 
part of the freehold. This right to 
impress upon movable things the 
character of immovables does not 
depend upon 4helr relation to the 
freehold, but results from the power 
inherent in every nation ‘to prescribe 
rules for the disposition and ar¬ 
rangement of all property within Its 
own territory.* When this shall be 
done the law applicable to immova¬ 
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bles governs the disposition which 
must be made of such property."— 
McCollum V. Smith, supra. 

14L U.S.—Clarke v. Clarke, Conn., 20 
S.Ct. 873, 178 U.S. 186, 44 L.Ed. 
1028. 

Cal.—In re Loyd's Estate, 167 P. 
167, 175 Cal. 699. 

Me.—Bates v. Decree of Judge of 
Probate. 160 A. 22, 131 Me. 176. 

IB. U.S.—Powell V. Malone, D.C.N. 
Y.. 22 F.Supp. 300. 

Ky.—Sneed v. Ewing, 6 J.J.Marsh. 
460, 22 Am.D. 41. 

N.J.—Schmidt v. Perkins, 67 A. 77, 
74 N.J.Law 785, 122 Am.S.R. 417, 
11 L.R.A..N.S.. 1007. 

Beasoas for dlstlaotloiui between 
movables and Immovables 
‘‘The title to, and disposition of 
all immovable property should be 
regulated by the sovereign power 
within whose Jurisdiction it is situ¬ 
ate. This is not a concession of com¬ 
ity; but it is a necessary law of 
sovereignty and self-preservation. 
There is a natural and necessary 
connection between the sovereignty 
and the soil of a nation or state. A 
state which has not the exclusive 
dominion over its territory, is more 
or less dependent and weak: and its 
‘eminent domain’ modifled by the 
will of others, is, lex sub graviore 
lege. Hence as it is Indispensable 
to national Independence and self- 
government, that the sovereign au- 
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but, as is discussed in subdivisions b and c of this 
section, infra, movables may have a fictitious as well 
as an actual situs, which are not necessarily the 
same, with the result that some confusion has arisen 
through the application in some cases of the law of 
the domicile of the owner or, in other words, the 
law of the fictitious situs, and in other cases of the 
law of the actual situs, and particularly, has this 
confusion been noticeable in the case of intangible 
movables.^® 

b. Situs of Tangible Property 

By a Action of law tangible movablea are situated 
at the domicile of the owner, but for many purposes this 
Action Is disregarded and the actual situs is recognized. 

By a fiction of law, expressed in the maxim mo- 
bilia sequuntur personam,^tangible movables or 
personal property have been regarded as attached 
to the person of the owner and hence situated at his 
domicile irrespective of their actual situs.^® The 
rule is quite generally stated that personal property 
has no locality,^^ and is gtjverned by the law of 


the domicile of the owner.*® While it has been held 
that these rules refer to the legal domicile of the 
owner and not to the place of his merely temporary 
residence,*^ the great majority of the cases appar¬ 
ently make no such distinction except perhaps in 
cases of intestate succession or testamentary dis¬ 
position. 

The fiction that movables follow the person de¬ 
veloped at a time when personal property was not 
abundant, consisting chiefly of gold and jewels, 
which could be easily transported by the owner from 
place to place.** It was contrived for convenience 
and intended to work out justice.** In modern 
times, however, with the vast increase in amount 
and variety of {)crsonal property, not immediately 
connected with the person of the owner, the maxim 
mobilia sequuntur personam cannot always be car¬ 
ried to its logical conclusion.*^ The maxim is not 
permitted to govern w^hen justice and convenience 
requires that the actual situs of the property be ex¬ 
amined,** or when inconsistent with express statu- 


thorlty, whf'rever It may be depos¬ 
ited. should have a perfect riffht of 
domain, no person can possess, or 
even enter upon anv portion of its 
territory without its consent; and 
consequently, the title to land must 
ex necessitate, be regulated and con¬ 
trolled exclusively by the will or 
the law of the .state or sovereijjnty 
within whose borders it is situate. 
As the soil is the .substratum of the 
body politic, called a state, no na¬ 
tion or state would be able to pre¬ 
serve its rights, if it would yield to 
any other power than ils own the 
rlpht to dispose of it.s soil. The 
reason is therefore obvious, why 
land passes according: to the lex loci 
rei silBB. The .same rca.son applies 
with almost, if not altogether, an 
equal force to all property of an 
Immovable nature. As all property 
which is necessarily stationary must 
be enjoyed. If enjoyed at all, under 
the protection of the laws of the 
place where it is and must remain, 
it would seem hut reasonable and 
right, that those same laws should 
alone regulate its title and disposi¬ 
tion. But the same principle does 
not apply to moveable property. Its 
mobility enables its owner to carry 
or remove it whithersoever he may 
have the right to go. It may there¬ 
fore be considered as incident to his 
person, and liable to the same reg¬ 
ulations of government or law. If 
he reside in a foreign state, he may 
carry the property there, without 
encroaching on the essential rights 
or power of the state from within 
whose limits it was removed. And 
it may, when [r] ever it may happen 
to be therefore, be considered as a 


constituent portion of the wealth of 
the state to which it.s owner belongs: 
Vattel 165-174. It would seem 
therefore, that such property ought 
to be subject to the lex domicilii."— 
Sneed v. Ewing, 5 J.J.Marsh. (Ky.) 
460, 476, 22 Am.D. 41. 

Xiaws of nation of owner 

Spanish ('•iv.Code art 10 (extended 
to the Philippine.s by royal decree in 
July, 1R89), providing that personal 
property is subject to the "laws of 
the nation of tbt‘ owner" thereof, 
refers to and embraces the national¬ 
ity of the owner and, as applied to 
a New York citizen residing in the 
Philippines, moans the laws of New 
York State.—Perkins v. Guaranty 
Trust Co. of New York, 8 N.E 2d 849, 
274 N.Y. 250. revtvrsing 290 N.Y.S. 
125, 248 App.lMv. 712, reargument de¬ 
nied Perkins v. Perkins, 10 N.B.2d 
689, 274 N.Y. 636. 

10. Ga.—See Clark v. Baker, 196 S. 
B. 760. 186 Ga. 65. 

Wls.—See Northwe.stern Mut. L. Ins. 
Co. V. Adams. 144 N.W. 1108, 166 
Wis. 336, 337, 52 L..R.A..N.S., 276. 
Situs of intangible property see in¬ 
fra S 18 c. 

Controlling principle to be followed 
"Much of the confusion in this 
branch of the law would not, it is 
submitted, exist if the courts would 
merely follow the controlling prin¬ 
ciple and cease to create exceptions, 
followed by limitations on the excep¬ 
tions, and then to undertake to dis¬ 
tinguish, and to reflne the distinc¬ 
tions, and to distinguish the refine¬ 
ments; but instead to follow the 
course mapped out centuries ago. to 
wit, that as to contracU affecting 

927 


realty the law of the state where 
the land lies will be applied, and 
to all kinds of personal property, it 
is governed by the lex domicilii of 
the owner."—C’lark v. Baker, 196 S. 
E. 750, 767. 186 Ga. 66. 

17. See C.J.S. definition. Mobilia 
sequuntur personam, also 40 C.J. p 
12S2 note 12. 

18. Ind.—Ames Iron Works v. War¬ 
ren, 76 Ind. 612, 40 Am.It. 268. 

N.Y.—Graham v. Norfolk P^irst Nat. 

Bank, 84 N.Y. .303, 38 Am.R. 628. 
Or.—Callender Nav. Co. v. Pomeroy, 
122 P. 768. 61 Or. 343. 

12 C.J. p 470 note 12. 

10 . Ky.—U. S. Bank v. Huth, 4 B. 
Mon. 423. 

Md.—Ltowndes ▼. Cooch, 39 A. 1046, 
87 Md. 478. 

R.T.—Bullard v. Redwood Library* 91 
A. 30. 27 R.I. 107. 

12 C.J. p 471 note 16. 

00 . Ark.—Snetzer v. Gregg, 196 S. 
W. 925, 129 Ark. 642. L.R.A.1917F 
999. 

Ga.--Clark v. Baker. 196 S.B. 760, 
186 Ga. 66. 

12 C.J. p 470 note 13. 

01 . Hawaii.—Carter v. Mutual L. 

Ina Co., 10 Hawaii 559. 

22. U.S.—IrMillman's Palace-Car Co. 
V. Pennsylvania, Pa., 11 S.Ct. 876, 
141 U.S. 18, 36 L.Ed. 613. 

03. Or.—^Endioott. Johnson & Co. v. 
Multnomah d^unty, 190 P. 1109, 
96 Or. 679. 

0 ^ N.Y.—Hutchinson v. Ross, 187 
I N.E. 66. 262 N.Y. 881. 89 A.L.R. 
1007. 

0A. N.J. —State Bank v. Plainfield 
First Nat. Bank, 34 N.J.Eq. 460. 
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tory provisions,and the tendency is to recognize 
for many purposes the actual situs of tangible mova¬ 
bles and to disregard the fiction.^*^ 

The tendency to disregard the fictitious situs of 
tangible movables may be observed in cases where 
such properly is the subject of transfer, see § 18 d 
(1) infra, and in the case of chattel mortgages 
where the rule has been generally adopted that 
tangible personal property has its situs at the place 
at which it is actually located.28 Furthermore, as 
appears in the title Attachment § 92 and the CJ.S. 
title Garnishment § 124, also 28 CJ. p 194 note 63, 
for purposes of attachment and garnishment the ac¬ 
tual situs of tangible personal property ordinarily 
governs. 29 

Taxihlc situs. As appears more fully in the C. 
J.S. title Taxation § 115, also 61 CJ. p 223 note 
14, for purposes of general taxation the maxim mo- 
bijia sequuntur personam usually is not applied,^® 
but rather the general rule is that tangible personal 
property has its taxable situs at the place at which 
it is permanently kept and employed.21 


For the purpose of levying an inheritance, suc¬ 
cession, or transfer tax, tangible personal property 
also has its situs at the place it is actually located, 
although the owner is domiciled elsewhere.®* 

c. Sitns of Intangible Property 

Intangible movable! uaually are regarded aa situated 
at the domiciie of the owner, but for certain purposes 
such property may acquire an actuai situs. 

Intangible movables, such as debts and other 
choses in action ordinarily follow the person—mo- 
bilia sequuntur personam—®® and have their situs 
at the domicile of the owner.®^. For many purpos¬ 
es the localization of intangible movables at the 
domicile of the owner is a convenient and useful 
rule.®'** It is a rule designed to work out practical 
justice,®® so that the courts do not hesitate to de¬ 
part from the rule and adopt a different situs where 
its application would produce injustices and ineq¬ 
uities.®^ 

For the purposes of attachment and garnishment, 
the courts have variously held that the situs of a 
debt is at the domicile of the debtor, or at the dom- 


Or.—Endicott, Johnson & Co. v. 
Multnomah County, 190 P. 1109, 96 
Or. 679. 

12 C.J. p 470 note 14. 

98. Or.—Endicott, Johnson & Co. v. 
Multnomah County, supra. 

97. U.S.—Prick v. Commonwealth 
of Pennsylvania. Pa., 45 S.Ct. 603, 
268 U.S. 473, 69 L.Ed. 1058, 42 A. 
Li.R. 316—Pullman’s Palace Car 
Co. v. Pennsylvania, Pa., 11 S.Ct. 
876, 141 U.S. 18. 35 L Ed. 613. 

N.H.—Lathe v. SchofT, 60 N.H. 34. 
N.Y.—Severnoe Securities Corpora¬ 
tion V. London & Lancashire Ins. 
Co., 174 N.E. 299. 255 N.Y. 120, re¬ 
versing 240 N.Y.S. 872, 228 App. 
Div. 808, and rearpument denied 
and remittitur amended 175 N.E. 
345, 255 N.Y. 631. 

**Zn ordliubry aeiiBa movables are 
situate in a place where they are 
used day after day, where they are 
stored, housed, or stabled when not 
in actual use. and where the busi¬ 
ness in which they are employed is 
done.”—Lathe v. Scholf, 60 N.H. 34. 
35. 

98. Colo.—Mosko v. Matthews, 284 
P. 1021, 87 Colo. 55. 

Mo. —Steckel v. Swift & Co., App., 
66 S.W.2d 806. 

Situs of movables in chattel mort¬ 
gages see Chattel Mortgages § 14. 

99. Iowa.—Montrose Pickle Co. v. 
Dodson, etc., Mfg. Co., 40 N.W. 
705, 76 Iowa 172, 14 Am.S.R. 213, 
2 L.R.A. 417. 

30. Cal.—Brock & Co. v. Board of 
Sup’rs of Los Angeles County, 65 
P.2d 79L 8 Cal.2d 286. 


31. U.S—Johnson Oil Refining Co. 
v. State of Oklahoma ex rcl. Mit¬ 
chell. Okl., 54 S.Ct. 152, 290 U.S. 
158, 78 L.Ed. 238. 

Cal —Brock & Co. v. Board of Sup’rs 
of Los Angeles County, App., 58 P. 
2d 412, atllrraed 65 P.2d 791, 8 Cal. 
2d 286. 

N.C.—Texas Co. v. Elizabeth City, 
187 S.E. 551, 210 N.C. 454. 

32. U.S.—City Bank Farmers’ Trust 
Co. v. Schnader, D.C.Pa., 8 F.Supp. 
815, affirmed 55 S.Ct. 29, 293 U.S. 
112, 79 L.Ed. 228. 

Situs of tangibles for purpose of in¬ 
heritance tax see the C.J.S. title 
Taxation S 1139, also 61 C.J. p 1628 
note IS. 

33. Wash.—In re Lyons’ Estate, 26 
P.2d 615, 175 Wash. 115. 

12 C.J. p 471 note 18. 

34. U.S.—Commonwealth of Virgin¬ 
ia V. Imperial Coal Sales Co., Va., 
55 S.Ct. 12, 293 U.S. 15, 79 L.Ed. 
171—Baldwin v. State of Missouri, 
Mo., 50 S.Ct. 436, 281 U.S. 586, 74 
L.Ed. 1056, 72 A.L.R. 1303—Wells 
Fargo & Co. v. Jersey City, D.C.N. 
J., 207 F. 871, affirmed 219 F. 699, 
136 C.C.A. 371, certiorari denied 36 
S.Ct. 284, 239 U.S. 650. 60 L.Ed. 
485. 

Wash.—In re Rowley’s Estate, 86 P. 
2d 34, 178 Wash. 460. 

Situs of business is at the domicile 
of the owner, in the absence of ex¬ 
press statutory declaration, or un¬ 
mistakable implication, fixing it at 
the place where the tangible proper¬ 
ty, from the use of which it arises, 
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has its being.—^Wells Fargo & Co. v. 
Jersey City, D.C.N.J., 207 F. 871, af¬ 
firmed 219 F. 699, 135 C.C.A. 371, 
certiorari denied 36 S.Ct. 284, 239 U. 
S. 650, 60 L.Ed. 485. 

Debt of United States 
A debt owed by the United Slates 
has no locality at the seat of the 
government, and a state court in the 
state of the creditor’s domicile has 
Jurisdiction to determine conflicting 
claims to the fund between creditors 
of the government’s creditor.—Phil¬ 
lips v. Noel Const. Co., 266 F. 603, 
49 App.D.C. 379, certiorari denied 41 
S.Ct. 7. 254 U.S. 631, 65 L.Ed. 447. 

35b U.S.—First Nat. Bank v. Maine, 
Me., 52 S.Ct. 174, 284 U.S. 312, 76 
L.Ed. 313. 

30. U.S.—Smith V. Ajax Pipe Line 

Co., C.C.A.MO., 87 F.2d 567, certio¬ 
rari denied Ajax Pipe Line Co. v. 
Smith, 57 S.Ct. 670, 300 U.S. 677, 
81 L.Ed. 882—First Nat. Bank v. 
Commissioner of Internal Revenue, 
C.C.A., 63 F.2d 686. 

N.Y.—Severnoe Securities Corpora- 
I lion V. London & Lancashire Ins. 
Co., 174 N.E. 299, 255 N.Y. 120, re¬ 
versing 240 N.Y.S. 872, 228 App. 
Div. 808, and reargurnent denied 
and remittitur amended 176 N.E. 
345, 255 N.Y. 631. 

37. U.S.—Smith v. Ajax Pipe Line 

Co., C.C.A.MO., 87 F.2d 667, certio¬ 
rari denied Xjax Pipe Line Co. v. 
Smith. 57 S.Ct. 670, 300 U.S. 677, 
81 L.]:d. 882. 

N.J.—See Cutts v. Najdrowski, 198 
A. 885, 123 N.J.Eq. 481, reversing 
191 A. 867. 121 N.J.Bq. 646. 
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idle of the creditor, and in some cases a debt has 
its situs for such purposes within the state in which 
it is payable, as is shown in the title Attachment § 
92 and the C.J.S. title Garnishment §also 
^8 C.J. p 196 note 71 et seq. 

Taxable situs. As is discussed in detail in the 
C.J.S. title Taxation § 116, also 61 C.J. p 226 note 
51, for purposes of general taxation the doctrine of 
mobilia sequuntur personam usually applies to in¬ 
tangible personal property, such as stocks, bonds, 
notes, and other choscs in action.Such property 
ordinarily follows the person and has its taxable 
situs at the domicile of the owner but, as in oth¬ 
er cases and for other purposes, the doctrine that 
intangibles follow the person is not a rule without 
exceptions.^® Personal properly, although intangi¬ 
ble, may become localized and acquire a taxable 
situs for general taxation at the place where it is 
permanently located, employed, and protected.^^ In¬ 
tangible personal property may acquire a so-called 
“business situs,” for the purpose of taxation, in a 
state other than that in which the owner is domi¬ 
ciled if it becomes an integral part of some local 

busincss.^2 


For purposes of inheritance or succession 4axes, it 
is now settled that intangibles have only one situs 
which is at the domicile of the decedent at the time 
of his death.^3 

d. Transfer Inter Vivos 

(1) In general 

(2) Intangibles 

(3) Removal of property 

(4) Involuntary transfers 

(5) Assignments for benefit of creditors 

(6) Fraudulent conveyances 

(1) In General 

The modern rule is that the law of the actual situs 
governs the validity of a transfer of movables. 

The modern rule is that the law of the actual 
situs of the property governs the validity of a trans¬ 
fer of movables.^^ This rule has been adopted by 
the American Law Institute in its Restatement.*® 

The older rule, based on the fiction discussed in 
§ 18 b supra that movables have no locality but 
follow the person of the owner, was that the law 
governing the person of the owner, or, in other 


38. XJ.S.—Kound.«i & Porter Lumber 
Co. V. Livesay, C.C.A.Okl., 66 F.2d 
298. 

39. U.S. — Kirtinnd v. Holohkiss, 
Conn.. 100 U.S. 491. 25 L.Ed. 558. 

Ariz.—Maricopa County v. Tru.Mleos 
of Arizona Lodg-p No. 2. F. & A. 
M., 80 T^2d 955—Oglcnby v. Paciflo 
Finance Corporation of California. 
38 r.2d 646, 44 Ariz. 4 49. 

Conn.—Manufacturers' Trust Co. v. 

Hackett. 170 A. 792. 118 Conn. 101. 
BharsB of stock 

Ariz.—Oglesby v. Pacific Finance 
Corporation of California, 38 P.2d 
646, 44 Ariz. 449. 

40. U.S.—Smith V. Ajax Pipe Line 

Co.. C.C.A.Mo., 87 F.2d 567. certio¬ 
rari denied Ajax Pipe Line Co. v. 
Smith, 67 S.Ct. 670, 300 U.S. 677, 
81 L.Rd. 882. < 

41. U.S.—Fairchild v. Lohman, D.C. 
Mo.. 13 F.2d 252. 

43. U.S.—First Bank Stock Corpo¬ 
ration V. State of Minnesota, 
Minn.. 67 S.Ct. 677, 301 U.S. 234, 
81 L.Ed. 1061—People of Slate of 
New York ex rel. Whitney v. 
Graves, N.Y., 67 S.Ct. 237, 299 U. 
S. 366, 81 L.Ed. 286—Wheeling 

Steel Corp. v. Pox, W.Va., 66 S.Ct. 
773, 298 U.S. 193, 80 L.Ed. 1M3— 
Smith V. Ajax Pipe Line Co., C.C. 
A.Mo., 87 P.2d 667, certiorari de¬ 
nied Ajax Pipe Line Co. v. Smith, 
67 S.Ct. 670, 300 U.S. 677, 81 L.Ed. 
882. 

N.Y.—^People ex rel. Tobacco & Al¬ 
lied Stock V. Graves, 294 N.Y.S. 
995. 250 App.Div. 149. 
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N.C.—Mecklenburg County v. Sterchi ' 
Bros. Stores, 186 S.E. 454, 210 N. 
C. 79 

Okl.—Ford Motor Co v. State, 62 P. 
2d 48, 178 Okl. 19.3—State v. At¬ 
lantic Oil Producing Co., 49 P.2d 
634, 174 Okl. 61. 

43L U.S.—Worcester County Trust 

Co. V. Long, D.C.Mass., 14 P.Supp. 
764—City Bank Farmers’ Trust 
Co. V. S<*hnader, D.C.Pa., 8 P.Supp. 
816, affirmed 55 S Ct. 29, 293 U.S. 
112, 79 LEd. 228. 

Minn.— In re Birch's Estate, 269 N. 

W. 556, 193 Minn. 599. 

N.J.—Hasbrouck v. Martin, 183 A. 

785, 120 N..I Eq. 96. 

Or.—In re Klose’s Estate, 34 P.2d 
636, 147 Or. 612. 

Wash.—In re Eilermann’s Estate, 35 
P.2d 763, 179 Wash. 15. 

Situs <if intangibles for purpose of 
Inheritance tax, see the C..7.S. title 
Taxation S 1139. also 61 C.J. p 1628 
note 20. 

44l U.S.—U. S. V. Guaranty Trust Co., 
N.Y., 66 S.Ct. 221, 293 U.S. 340, 79 
L.Ed. 415, 95 A.L.R. 661—Royal 
Baking Powder Co. v. Hossey, C.C. 
A.Md., 76 F.2d 645, affirming, D.C., 
In re L. Van Bokkelen, Inc., 7 F. 
Supp. 639. certiorari denied Lowen- 
dahl V. Hessey, 66 S.Ct. 110, 296 U. 
S. 696, 80 I...Ed. 421—Banque de 
France v. Chase Nat. Bank of City 
of New York, C.C.A.N.Y., 60 F.2d 
703—Weber Showcase & Fixture 
Co. V. Waugh, D.C.Wash., 42 P.2d 
515. 

N.Y.—Hutchison v. Ross, 187 N.El 
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65, Z62 N.Y. S81, 89 A.L.R. 1007, 
affirming Ross v. Ross, 253 N.Y.S. 
871, 233 App.Div. 626, reversing in 
first action 243 N.YS. 418, 137 
Misc. 795, affirming Hutchison v. 
Ross. 253 N.Y.S. 889, 233 App.Div. 
616, affirming in second action 
Ross V. Ross. 243 N.Y.S. 418, 137 
Mise. 795, and reargument denied 
188 N.E. 102, 202 N.Y. 643, 89 A. 
L.R. 102.3—Weissman v Banque 
de Bruxelles, 173 N.E. 836. 254 N. 
Y. 488, reversing 241 N.Y.S, 826, 
229 App.Div. 713—Application of 
Ooodchlld, 290 N.Y.S. 683, 160 Misc. 
738. 

Tex.—Erwin v. Holliday, Com.App., 
112 S.W.2d 177, affirming Holliday 
V. Erwin. Civ.App.. 86 S.W.2d 366. 

12 C..T. p 471 note 22. 

What law governs: 

Assignments see Assignments fi 
41 b. 

Capacity see supra 5 16 d. 

Gifts causa mortis see the C.J.S. 
title Gifts fi 74, also 28 C.J. P 
686 note 73. 

Gifts inter vivos see the C.J.S. ti¬ 
tle Gifts fi 9, also 28 C.J. p 625 
note 80. 

Separate estate of married woman 
see the C.J.S. title Husband and 
Wife fi 369. also 30 C.J. p 930 
note 1. 

Transfer of warehouse receipt see 
the C.J.S. title Warehousemen 
and Safe Depositaries fi 26, also 
67 C.J. p 473 note 48. ' 

415. Restatement, Conflict of Laws 
fi 257. 
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words, the law of the place where the transfer of 
movables was made, governed as to its validity and 
effect, regardless of their actual location.^^ It was, 
however, at all times conceded that the recognition 
of the law of the domicile was based on a mere 
principle of comity which must give way when the 
statutes of the country where the property was situ¬ 
ated, or the established policy of its laws, prescribed 
to its courts a different rule,^^ or when the law of 
the domicile interfered with the rights of the citi¬ 
zens of the country where the parties to the con¬ 
tract sought to enforce it.^* 

The modern rule that the law of the actual situs 
governs the validity of a transfer of movable prop¬ 
erty rests on the fundamental proposition that ev¬ 
ery country has the right to subject all property 
within its jurisdiction to the control and regulation 
of its laws.^® Whoever sends personal property in¬ 
to a state or consents to its removal thereto implied¬ 
ly submits to the regulations of the state concerning 
its transfer, although a different rule of transfer 
prevails in the state of the domicile of the owner.®® 
The modern rule has the merit of adopting the law 
of the jurisdiction which has the actual control of 
the property and the merits of certainty,®^ and 
avoids the contention and uncertainty as to title to 


personal property if buyers and mortgagees were 
required to ascertain whether the seller or mortga¬ 
gor acquired title in another state before they could 
contract with safety in reference to it.®2 So, the 
rule that the law of the actual situs governs the va¬ 
lidity of a transfer of personalty has been usually 
applied in the case of chattel mortgages®® and con¬ 
ditional sales.®^ 

The modern rule is, however, subject to certain 
exceptions, the most important of which perhaps 
is that the law of the situs will not be followed to 
uphold a transfer of personalty when to do so would 
be contrary to the public policy of the forum.®® 
Other exceptions may be recognized in the case of 
intangible movables or choses in action, as is shown 
in § 18 d (2) infra, cases where both claimants have 
the same domicile,®® cases where the conveyance is 
itself sufficient to pass title and the only invalidity 
arises out of the proposed method of distributing 
the proceeds, objection being made by nonresident 
creditors,®7 and cases where the property is merely 
in transitu.®* 

(2) Intangibles 

The validity and effect of. a transfer of intangibles 
ordinarily is governed by the law of the place of transfer. 


4 a Ky.^U. S. Bank v. Huth. 4 B. 
Mon. 423. 

Maes.—Rhode Island Cent. Bank v. 

Danforth, 14 Gray 123. 

N.Y.—Matter of Butler, 38 N.T. 897. 
12 C.J. p 472 note 24. 

47. U.S.—Green v. Van Busklrk, N. 
Y.. 6 Wall. 307. 18 L.Ed. B99. 

N.Y.—Ed^erly v. Bush, 81 N.T. 199. 

48. La.—Olivier v. Townes, 2 Mart., 
N.S., 93. 

N.Y.—Guillander v. Howell, 86 N.Y. 
657. 

Beasons for rale 

*‘The municipal laws of a country 
have no force beyond its territorial 
limits, and when another govern¬ 
ment permits these to be carried into 
effect within her Jurisdiction, she 
does so upon a principle of comity. 
In doing so, care must be taken that 
no injury is inflicted on her own 
citizens, otherwise Justice would be 
sacrificed to courtesy, nor can the 
foreigner or stranger complain of 
this. If he sends his property with¬ 
in a Jurisdiction different from that 
where he resides, he impliedly sub¬ 
mits it to the rules and regulations 
in force in the country where he 
places it. What the law protects it 
has the right to regulate. A strong 
evidence of this is furnished by the 
doctrine in regard to successions. 
The general principle is, that the 
personal property must be distribut¬ 
ed according to the law of the state 
where the testator dies, but so far 


as it concerns creditors, it is gov¬ 
erned by the law of the country 
where the property is situated. If 
an Englishman or a Frenchman die 
abroad and leave effects here, we 
regulate the order in which his debts 
arc paid, by our Jurisprudence, not 
that of his domicile.”—Olivier v. 
Townes, 2 Mart.,N.S., La., 93, 98. / 

Voossslty of dslivsry for sals 

Under the law of Louisiana deliv¬ 
ery of movable property being held 
essential to complete a contract of 
sale as to third parties, it was held 
that such rule would be enforced in 
favor of attaching creditors in that 
state as against the rights of a buy¬ 
er, although by the law of the sell¬ 
er's domicile the sale may have been 
complete without delivery.—Olivier 
V. Townes, supra. 

40. U.S.—Pullman’s Palace-Car Co. 
V. Pennsylvania. Fa., 11 S.Ct. 876, 
141 U.S. 18. 86 L.Ed. 613. 

Ill.—Doumas v. Mormella, 251 Ill. 
App. 397. 

12 C.J. p 478 note 27. 

BOl U.S.—Hervey v. Rhode Island 
Locomotive Works, Ill., 98' U.S. 
664, 28 L.Ed. 1003. 

N.Y.—Goetschius v. Brightman, 156 
N.E. 660, 246 N.Y. 186, affirming 
211 N.Y.S. 763, 214 App.Div. 168. 

61. N.J. — Cooper v. Philadelphia 
Worsted Co., 60 A. 862, 68 N.J.Bq. 
622. 


68 . N.J.—^Knowles Loom Works v. 
Vacher, 31 A. 306, 67 N.J.Law 490, 
33 L.R.A. 305. 

63b U.S.—Green v. Van Busklrk, N. 

Y.. 5 Wall. 307, 18 L.Ed. 599. 

Colo.—Mosko V. Matthews, 284 P. 
1021, 87 Colo. 55. 

r'Mo.—Steckel v. Swift & Co., App., 
56 S.W.2d 806. 

What law governs chattel mortgages 
see Chattel Mortgages 14, 

64. Ill.—Ford Motor Co. v. National 
Bond A Investment Co., 14 N.E.2d 
306, 294 Ill.App. 685. 

What law governs conditional sales 
see the C.J.S. title Sales S 568, also 
55 C.J. p 1211 note 30. 

66. N.Y.—Edgerly v. Bush, 81 N.Y. 
199. 

Bala at mazkst overt 

The law of a foreign state as to 
the rights of purchasers in open 
market will not be followed against 
the rights of a resident under a val¬ 
id chattel mortgage, where the prop¬ 
erty has been surreptitiously re¬ 
moved to and sold in the foreign 
state.—^Edgerly v. Bush, supra. 

66 . N.J.—Runyon v. Groshon, 12 N. 
J.Eki. 86. 

67. N.J.—Bentley v. Whittemore, 19 
N.J.Bq. 462, 97 Am.D. 671. 

68. N.J.—^Knowles Loom Works v. 
Vacher. 31 A. 306, 67 N.J.Law 490, 
83 L.R.A. 305, affirmed 89 A. 1114, 
69 N.J.Law 686. 
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As a general rule, the validity and effect of an 
assignment or transfer of an intangible chose in 
action is determined by the rule of law prevailing 
at the place where the assignment or transfer is 
made.59 As in other cases, the law of the place 
of assignment will yield to the lex fori where the 
former law is in violation of the settled policy of 
the latter.®® 

In the case of the assignment of intangible mova¬ 
ble property the interest of the assignor as affecting 
his right to assign may be determined by one law 
and the validity of the assignment and the transfer 
of his title by another.®^ It has been held that, 
where an assignment of a claim for damages arising 
out of a personal tort is invalid in the state where 
it is made because the’ claim is merely personal and 
lacks the elements of property to make it assign¬ 
able, it may nevertheless be enforced in another 
state where the claim arose, and according to the 
laws of which it is assignable.®^ Especially is this 
true if the assignor is domiciled at the place of 
transfer,®3 although there are cases which dissoci¬ 
ate the situs of a debt from its ownership and apply 
the law of the situs,®^ and other authorities refuse 
to follow the rule to the detriment of domestic cred- 
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itors.®® 

If a chose in action has assumed the form of a 
document, such as a bill or note, the recent tendency 
has been to regard such instruments as tangibles 
and to apply the rule of transfer governing tangi¬ 
bles that the actual situs of the property governs, 
see § 18 d (1) supra, or stated in other words, the 
transfer or assignment of such documents is to be 
governed by the law of the place of the document 
at the time of assignment should there be an as¬ 
signment at a place other than at the actual situs 
of the instrument.®® 

Shares of stock. As is shown more fully in the 
C.J.S. title Corporations § 399, also 14 C.J. p 680 
note 57, the stock of a corporation created by and 
under the authority of a state is like all other attri¬ 
butes of the corporation to be governed by the mu¬ 
nicipal law of that state and not by that of any 
foreign slate.®'^ Hence, the rule in the United 
States is that the validity and formal requisites of 
a transfer of corporate stock is to be governed by 
the law of the place of incoqioration.®® However, 
the transfer of the certificate has been held to be 
governed by the law of the place in which the cer¬ 
tificate is at the time of transfer.®® 


59. Ill.—Colfrnan, for Use of Hnbcr- 
nian, v. Arnericnn ytuu't Sr Tin 
mate Co., 2 N.E 2<1 349. 2N5 Ill. 
Ai>p. 542. 

Mont.—Capital Finance Corporation 
V. Metropolitan Life Ins, Co., 243 
P. lOGl. 7.') Mont. 460. 

N.ll.— Tl:irbin v. Moore, 159 A, 409, 
85 N H. 362, 83 A.L.R. 62. 

N.J.—KnKelhard v. Schroeder, 116 A. 

717, 92 N.J.Eq. 663, 21 .A.L.R. 957. 
12 C.J. p 473 note 33. 

What law govern.*^ assignments see 
Asslgnmenls fiS 7, 41 b. 

00. Minn.—Lewis v. Bush, 16 N.W. 
113, 30 Minn. 244. 

Neb.—Personal Finance Co. of Coun¬ 
cil Bluffs V. Cilinsky Fruit Co.. 255 
N.W. 668. 127 Neb. 450. citing Cor- 
piiB Juris, and dissenting opinion, 
256 N.W. 611. 127 Neb. 450, certio¬ 
rari denied 56 S.Ct. 34 8, 293 U.S. 
627. 79 L.Ed. 714. 

N.Y.—Wylie v. Speyer, 62 Ilow.Pr. 
107. 

ABBiffnmant of wages 

Neb.—Personal Finance Co. of Coun¬ 
cil Bluffs V. Gllinsky Fruit Co.. 255 
N.W. 668. 127 Neb. 450, dissenting 
opinion, 266 N.W. 511, 127 Neb. 
460, certiorari denied 65 S.Ct. 348, 
293 U.S. 627. 79 L.Ed. 714. 

61. Wis. — Northwestern Mut. L. 
Ins. Co. V. Adams. 144 N.W. 1108, 
166 WlB. 836, 62 L.R.A.,N.S., 276. 

12 C.J. p 478 note 38. 

BSk Iowa.—^Vlmont v. Chicago, etc.. 


R. Co.. 22 N.W. 906, 28 N.W. 612. 
69 Iowa 296. 

63. Mass.—New York Mut. L Ins. 
Co V. Allen. 138 Mass. 24. 62 Am. 
R 245. 

12 C.J. p 473 note 34. 

64. Vt.—^Worden v. Nourse. 86 Vt. 
756. 

Situs of debt for purpose of gar¬ 
nishment .see the C.J.S. title Gar¬ 
nishment § 124, also 38 C.J. p 196 
note 71 et seq. 

06. Tenn. — Flickey v. Loney, 4 
Baxt. 169. 

00. N.y,—Hutchison v. Ross, 187 N. 
E. 65, 262 N.y. 381, 89 A.L.R. 1007, 
affirming Ross v. Ross, 353 N.Y.S. 
871. 233 App.Div. 626, which re¬ 
versed 243 N.Y.S. 418, 137 Misc. 
796, affirmed Hutchison v. Ross, 
253 N.Y.S. 889. 233 App.Div. 616, 
and reargument denied 188 N.E. 
102, 262 N.Y. 643. 89 A.L.R. 1023 
—^Weismann v. Banque de Brux¬ 
elles, 173 N.E. 835, 264 N.Y. 488 
—Application of Goodchild, 290 N. 
Y.S. 683, 160 Misc. 738. 

What law governs: 

Assignments see AssignmentB S 
41 b. 

Transfer of bill or note Bee Bille 
and Notes § 68. 

Transfer of warehouse receipt see 
the C.J.S. title Warehousemen 
and Safe Depositaries 8 26, also 
67 C.J. p 473 note 48. 

07. U.S.—Black v. 2Sacharle, Lia.. 3 
How. 483, 11 L..Ed. 690. 
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68. U.S. — Hammond v. Hastings, 
Ill., 10 S.Ct. 727, 134 IT.S. 401, 33 
L.Ed. 960. 

Ky.—Husband v. Linehnn, 181 S.W. 
1089, 168 Ky. 304. Ann.CaB.1917D 
964. 

Tenn.—Heymann v. Hamilton Nat 
Bank, 266 S.W. 1043, 161 Tenn. 21. 

09. U.S.—Direction der Disconto- 
Gesellsehaft v. U. S. Steel Corpo¬ 
ration, N.Y., 46 S.Ct. 207. 267 U.S. 
22. 69 L.Ed. 496, affirming, D.C., 
300 F. 741 

N.Y.—See Hutchison v. Ros.s, 187 N. 
E. 66. 262 N.y. 381. 89 A.L.R. 1007, 
affirming Ross v. Ross, 253 N.Y.S. 
871, 233 App.Div. 626, reversing in 
first action 243 N.Y.S. 418, 137 

Misc. 796, affirming Hutchison v. 
Ross, 253 N.Y.S. 889, 233 App.Div. 
616, affirming in second action 
Ross V. Ross, 243 N.Y.S. 418, 137 
Misc. 795, and reargument denied 
188 N.E. 102, 262 N.Y. 643, ,89 A.L. 
R. 1023. 

Belrare by pnblio trustee in BnglanA 

Where certificates of stock of a 
New Jersey corporation, endorsed in 
blank, were seized in England by a 
public trustee as alien property dur¬ 
ing the World War, the ownership 
of the certificates was dependent on 
the law of England, where the cer¬ 
tificates were at the lime of seizure. 
— Direction der Disconto-Gesell- 
Bchaft V. U. S. Steel Corporation, N. 
Y.. 45 S.Ct. 207, 267 U.S. 22, 69 L. 
Ed. 496, affirming, D.C.. 800 F. 741. 
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(3) Removal of Property 

A title to movablee good under the lew of the orig¬ 
inal eltui It generally auetained In other Jurladictlona to 
which the property li removed. 

Under the rule of comity the courts generally 
sustain a title good under the law of the original 
situs, although not good under the law of the juris¬ 
diction to which the property may be removed by 
one party without the consent of the other.How¬ 
ever, a title good under the laws of the original situs 
will not be recognized when such recognition would 
contravene the positive law^^ or public policy of the 

forum.'^2 

The rule of comity that title good under the law 
of the original situs will be recognized elsewhere 
has been applied to property transferred by opera¬ 
tion of law as well as by the act of parties,*^^ as, 
for example, where a receiver appointed in one 
state takes into another property which has come 
into his possession,or where title to personalty 
has been acquired through adverse possession.^® 

Chattel mortgages. As is noted in the title Chat¬ 
tel Mortgages § 15, the weight of authority sup¬ 
ports the view that a chattel mortgage, properly ex¬ 
ecuted and recorded according to the law of the 
place where the mortgage is executed and the prop¬ 
erty is located, will, if valid there, be deemed to be 
valid as against creditors and purchasers in another 


state to which the property is removed by the, mort¬ 
gagor without the consent of the mortgagee,/unless 
the recognition of the validity of the foreigfn chat¬ 
tel mortgage is contrary to some settled public policy 
of the state declared by statute or olherwise."^^' The 
general rule obtains in some jurisdictions despite the 
fact that the state in which the chattel mortgage 
was executed and the property was then located re¬ 
fuses reciprocal recognition under like circumstanc- 
es.77 

Conditional sales. As is disclosed in detail in the 
C.J.S. title Sales § 568, also 55 CJ. p 1210 note 22 
et seq, a conditional sale of property, valid by the 
law of the place where the property was situated 
at the time of execution, is ordinarily recognized 
in another state to which the property is subsequent¬ 
ly removed, although the sale would have been in¬ 
valid had it been executed in the second statc.7® In 
some states, however, a subsequent purchaser or at¬ 
taching creditor without notice of property condi¬ 
tionally sold in another state takes precedence over 
the conditional seller although the removal was 
made without the consent of the seller.7® 

Statutory liens. In accordance with the general 
rule, discussed in § 4 g (1) (a), (b) supra, that for¬ 
eign statutes may be given effect under the rule of 
comity, if as an incident to a contract a person has 
acquired in one country a statutory lien on mova- 


70. D.C.—Smith's Transfer & Stor¬ 
age Co. V. Reliable Stores Corpora¬ 
tion, 58 F.2d 511, 61 App.D.C. 106. 

12 C.J. p 473 note 45. 

71. U.S.—Shapard v. Hynes, Ind.T., 
104 F. 449, 45 C.C.A. 271, 52 L.R. 
A. 676. 

12 C.J. p 474 note 46. 

72. Ky. — Johnson v. Sauerman 
Bros., 49 S.W.2d 331, 243 Ky. 587. 

N.Y.-—Edgerly v. Bush, 81 N.Y. 199. 

73. Ill.—Chicago, etc., R. Co. v. 
Keokuk Northern Line Packet Co., 
108 Ill. 317, 48 Am.R. 667. 

74. Conn.—Pond v. Cooke, 46 Conn. 
126, 29 Am.R. 668. 

Ill.—Chicago, etc., R. Co. v. Keokuk 
Northern Line Packet Co., 108 Ill. 
817. 325, 48 Am.R. 557. 

Bala restated 

(1) "Where a receiver has once 
obtained rightful possession of per¬ 
sonal property situated within the 
Jurisdiction of his appointment, 
which he was appointed to take 
charge of, he will not be deprived 
of its possession, though he take 
it, in the performance of his duty, 
into a foreign Jurisdiction . . . 

while there it cannot be taken from 
his possession by creditors of the 
insolvent debtor who reside within 
that Jurisdiction."—Chicago, etc., Co. 


V. Keokuk Northern Line I*acket Co., 
supra. 

(2) "When property has once vest¬ 
ed in a trustee, assignee, or receiv¬ 
er, by law of the state where the 
property is situated, it makes no dif¬ 
ference whether it la done under the 
local law of the state or under the 
common law. The law of another 
state will not divest the trustee, as¬ 
signee or receiver of his right to the 
property, should he take it into such 
state in the performance of his duty. 
The courts of such state will inquire 
whether he has such right to the 
property when it comes into the 
State as between himself and their 
own citizens, but when the fact that 
he has such right is ascertained they 
will not regard it as important by 
what mode the right was acquired." 
—Pond V. Cooke, 45 Conn. 126, 132, 
29 Am.R. 668. 

75. U.S.—Shelby v. Guy, Tenn., 11 
Wheat. 361, 6 L.Ed. 495. 

Tenn.—Waters v. Barton, 1 Coldw. 
450. 

What law governs adverse posses¬ 
sion see Adverse Possession, § 240. 
7a U.S.—Shapard v. Hynes, Ind.T., 
104 F. 449, 45 C.C.A. 271, 62 L.R. 
A. 675. 

Ariz.—Forgan v. Bainbridge, 274 P. 
165, 84 Aris. 408. 
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Cal.—Motor Acceptance Co. v. Finn, 
13 P.2d 761, 124 Cal.App. 766. 

Ky.—Herold Motorcar Co. v. Com¬ 
monwealth. 287 S.W. 939, 216 Ky. 
335. 

Mo.—Metzger v. Columbia Terminal.^ 
Co.. 60 S.W.2d 680, 227 Mo.App. 
135. 

S.l>.—Grieme v. Robkes, 188 N.W. 
745. 45 S.D. 480. 

Tenn.—Great American Indemnity 
Co. v. Utility Contractors, 111 S.W. 
2d 901, 21 Tenn.App. 46.3. 

Priority between repairman’s lien 
and chattel mortgage on motor 
vehicle see the C..1.S. title Motor 
Vehicles S 754, also 42 C.J. p 825 
note 94. 

77. N.M. — Hart v. Oliver F&rm 
Equipment Sales Co., 21 P.2d 96, 
37 N.M. 267, 87 A.L.R. 962. 
Reciprocity in general see supra § 6. 
7a D.C.—Smith’s Transfer & Stor¬ 
age Co. V. Reliable Stores Corpora¬ 
tion. 58 F.2d 611, 61 App.D.C. 106. 
Ky.—Shelton’s Garage v. Walston, 
279 S.W. 959, 212 Ky. 602. 

Mo.—^Associates Inv. Co. v. Froelich, 
App., 34 S.W.2d 987. 

79. Colo.—Castle v. Commercial Inv. 
Trust Corporation. 66 P.2d 804, 100 
Colo. 191—Commercial Credit Co. 
V. Higbee^ 20 F.2d 543, 92 Colo. 
346. 



15 C.J.S. 


CONFLICT 

bles, such lien will be recognized as against the 
lienor in another jurisdiction to which the property 
is subsequently removed;*® but no extraterritorial 
effect will be allowed to the lien if it would operate 
prejudicially to the rights of others in the country 
where it is asserted.*^ 

(4) Involuntary Transfers 

Involuntary transfers dependent on statutes, as In the 
case of bankruptcy or insolvency proceedings, are not 
accorded extraterritorial recognition. The liability of 
property to be sold under legal process is determined by 
the lex rei sitae. 

In determining what law governs the transfer in 
one jurisdiction of personal property situated in an¬ 
other jurisdiction, a distinction is ordinarily recog¬ 
nized in the United States between voluntary trans¬ 
fers of movables, and transfers by operation of law 
as in case of bankruptcy or insolvency proceedings, 
and involuntary assignments for the benefit of cred- 
itors.*2 As is observed particularly in other titles, 
such as Bankruptcy § 18, and the C.J.S. titles Insol¬ 
vency § 2, also 32 C.J. p 814 note 96, and Receiv¬ 
ers §§ 108, 396, also 53 C.J. p 90 note 14, p 399 note 
97, the generally accepted rule is that such trans¬ 
fers, being dependent on statutes for their validity 
and not on the assent of the transferor, will not 
be recognized beyond the territorial limits over 
which such statutes extend,** especially where the 
foreign court in similar cases declines to recognize 
the title of a .statutory assignee, receiver or liqui¬ 
dator of another .statc.*^ The reason for the dis¬ 
tinction is that a voluntary transfer, if valid where 
made, ought generally to be valid everywhere, be¬ 
ing the exercise of the personal right of the owner 
to dispose of his own, while an a.ssignment by oj)- 
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eration of law has no legal operation out of the 
state in which the law was passed.** 

The rule refusing recognition to the title of a for¬ 
eign assignee in bankruptcy has been extended to 
that of a receiver appointed on a creditor’s bill.** 

Sale under legal process. As is also shown in the 
title Attachment, § 3 and the C.J.S. title Executions 
§ 18, also 23 C.J. p 324 note 80, the liabilit}'^ of prop¬ 
erty to be sold under legal process issuing from the 
courts of the state where it is situated must be 
determined by the law there rather than that of the 
jurisdiction where the owner lives.**^ This rule 
rests on the ground that every state has the right to 
regulate the transfer of property within its limits, 
and that whoever sends property to it impliedly sub¬ 
mits to the regulations concerning its transfer in 
force there, although a different rule of transfer 
prevails in the jurisdiction in which he resides.** 

(5) Assignments for Benefit of Creditors 

The law of the place of execution generally deter¬ 
mines the validity and effect of an assignment of per¬ 
sonalty for the benefit of creditors, but an involuntary 
assignment ordinarily Is not entitled to extraterritorial 
recognition. 

An assignment for the benefit of creditors may be 
voluntary or involuntary and the distinction between 
the two has been discussed in the title Assignments 
for Benefit of Creditors § 4 f. 

With regard to the effect of an assignment for 
benefit of creditors made in one jurisdiction on the 
title to personal property, the actual situs of which 
is in another juri.sdiction, there has been much ju¬ 
dicial discussion and not a little diversity of opin¬ 
ion.** Much of the apparent diversity of opinion, 


80. N.H.—.Tanuith v. American Exp. 
Co.. 60 N.H. 61. 

81. N.Y.—De Witt v. Barnett, 3 
Barb. 89. 

12 C.J. p 474 note 52. 

88 . N.Y.—Willlts V. Waite. 26 N.Y. 

677. 

83k U.S.—In re Bankshares Corpo¬ 
ration of U. S.. C.C.A.N.Y.. 60 P. 
2d 94. 

Mo.—Davis v. Morgan Foundry Co.. 

23 S.W.2d 231. 224 MoApp. 162. 
Mont.—Mieyr v. Federal Surety Co. 
of Davenport, Iowa, 34 P.2d 982, 97 
Mont. 503. certiorari granted Clark 
V. Wilhard. 65 S.Ct. 118. 293 U.S. 
646, 79 L.Ed. 660. aiTlrmed 55 S. 
Ct. 356, 294 U.S. 211. 79 L.Ed. 865, 
98 A.L.R. 347. 

N.Y.—Moscow Fire Ins. Co. of Mos¬ 
cow, Russia, V. Bank of New York 
& Trust Co., 294 N.T.S. 648. 161 
Misc. 90.3. affirmed 1 N.Y.S.2d 640. 
263 App.Div. 710. and 1 N.Y.S.2d 
641, 253 App.Div. 710, appeals dis¬ 


missed and .«?tay denied 16 N.E 2d 
854. 278 N.Y. 709—Warren Ross 
Lumber (''o. v. Hamel Clark & Son, 
Inc., 207 N.Y.S. 391. 211 App.Div. 
591, quoting Corpus Jbris. 

12 C.J. p 4 74 note 53 

**Statntes of foreign States can in 
no case have any force or effect In 
this State ex proprio vigore, and 
hence the statutory title of foreign 
assignees in bankruptcy can have no 
recognition here .solely by virtue of 
the foreign statute.”—In re Waite, 
2 N.E. 440. 99 N.Y. 433, 648. 

84. Mont.—Mieyr v. Federal Surety 
Co. of Davenport, Iowa, 34 P.2d 
982, 97 Mont. 503, certiorari denied 
Clark V. Williard. 56 S.Ct. 118, 293 
U.S. 646, 79 L.Ka. 650. affirmed 55 
S.Ct. 356. 294 U.S. 211, 79 L.Ed. 
865, 98 A.L.R. 317. 

Pa.—Nazareth Cement Co. v. Union 
Indemnity Co., 177 A. 64, 116 Pa. 
Super. 506. 

Reciprocity in general see supra fi 6. 
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85. U.S. — Cole V. Cunningham. 
Mass.. 10 S.Ct. 269, 133 U.S. 107, 33 
L.Ed. 538. 

86 . U.S.— Booth V. Clark, D.C., 17 
How. 322. 15 L.Ed. 164. 

87. U.S.-^^'lark v. Williard. 55 S.Ct. 
356. 294 U.S. 211, 79 L.Ed. 865, 9S 
A.L.R. 347, affirming Mieyr v. Fed¬ 
eral Surely Co of Davenport, 
Iowa, 34 P.2d 982, 97 Mont. 503. 
certiorari granted Clark v. Wll- 
liard, 55 S.Ct. 118, 293 U.S. 646, 
79 I^.Ed. 650—Green v. Van Bus- 
kirk. N.Y., 7 Wall. 139, 19 L.Ed 
109—Green v. Van Buskirk, N.Y., 
5 Wall. 307. 18 L.Ed. 599. 

Neb.—State ex rel. National Surety 
Corporation v. Price, 261 N.W. 894. 
129 Nel). 433. 

88 . U.S.—Hervey v. Rhode Island 
Locomotive Works, Ill., 93 U.S. 
664, 23 L.Ed. 1003. 

89. U.S.—Barnett v. Kinney, Idaho. 
13 S.Ct. 403, 147 U.S. 476. 37 L. 
Ed. 247. 
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however, is removed when the cases are considered 
first, as to whether the assignment is common law 
and voluntary, or statutory and involuntary; and 
second, as to whether the question arises in the for¬ 
um in which the assignment proceedings are pending 
or in the forum within the territorial jurisdiction of 
which the property has its actual situs. 

Voluntary assignments. As is discussed in detail 
in the title Assignments for Benefit of Creditors § 
129, as a general rule a voluntary or common-law 
assignment for the benefit of creditors of personal 
property, if valid in the state where made, is opera¬ 
tive in other jurisdictions where personal property 
of the debtor is situated, except in so far as the as¬ 
signment may conflict with the rights of local credi¬ 
tors,®® or with the law^s or public policy of the state 
in which the assignment is sought to be enforced.®^ 
Thus, a voluntary assignment of personal property 
located in another stale will not be effective to pass 
title as against attaching creditors, where the as¬ 
signee fails to make a timely recordation of the as¬ 
signment in compliance with local statutory re- 

quirements.®^ 

Inifoluntary assignments. With regard to statu¬ 
tory or involuntary assignments, there is more dif¬ 
ference of opinion, but, as is noted in the title As¬ 
signments for Benefit of Creditors § 129, and in the 
C.J.S. title Insolvency § 2, also 32 C.J. p 814 note 
96, the trend of American authority is toward the 
rule that a conveyance under a state insolvent law 
operates only on property within the territory of 
that state, and is given only such effect with regard 
to property in other states as the laws of such other 
states permit.®® Generally, such assignments are 
inoperative when in conflict with the claims of cred¬ 
itors pursuing their remedies in the state where the 


property is situated.®^ For example, a title ac¬ 
quired under a statutory assignment of personal 
property will not prevail against the rights of at¬ 
taching creditors under the laws of the state where 
the property is actually situated.®^ 

Claims of domestic and foreign litigants. While 
in this respect again the authorities are inharmoni¬ 
ous, as a general rule, as between citizens of the 
state of the forum and an assignee appointed under 
the law of another state, the claim of the formet 
will be held superior to that of the latter by the 
courts of the former;®® but when a question as to 
the validity of a foreign assignment, although affect¬ 
ing property within the state in which the litiga¬ 
tion arises, involves only the rights of foreign cred¬ 
itors, ordinarily the law of the ])lace where the as¬ 
signment is made will be followed,®*^ unless forbid¬ 
den by, or inconsistent with, the laws or policy of 
the forum.®® So, it has been held that, although 
the statute of the forum with regard to assignments 
by domestic debtors prohibits preferences, that fact 
will not invalidate, as to its operation on personal 
property within the state, a foreign assignment good 
at common law and under the law of the place 
where it is made, although it prefers certain non¬ 
resident creditors.®® 

(6) Fraudulent Conveyances 

The modern tendency is to apply the law of the 
actual situs of a chattel at the time of transfer to deter¬ 
mine whether the transfer is fraudulent. 

As will be observed in detail in the C.J.S. title 
Fraudulent Conveyances § 3, the modern tendency 
is to regard the law of the actual situs of a chattel 
at the time of conveyance as controlling the ques¬ 
tion whether or not a transfer thereof is in fraud 
of creditors.^ 


90. Alaska.—Schoenwald v. McDon¬ 
ald. 5 Alaska 442. 

Fla.—^Walters v. Whitlock, 9 Fla. 86. 
76 Am.D. 607. 

Mich.—McKey v. Swenson, 205 N.W. 
583, 232 Mich. 505. 

N.J.—Judd V. J. W. Forsinger Co., 
186 A. 626, 117 N.J.Law 85. 
W.Va.—Yost V. Graham, 40 S.E. 361, 
50 W.Va. 199. 

12 C.J. p 476 note 61. 

81. U.S. — Cole V. Cunningham, 
Mass., 10 S.Ct. 269, 133 U.S. 107, 
33 L.Ed. 538. 

N.J.—Judd V. J. W. Forsinger Co., 
186 A. 626, 117 N.J.Law 36. 

12 C.J. p 476 note 62. 

88 . N.Y.—^Warner v. Jaffray, 96 N. 
Y. 248, 48 Am.R. 616. 


93. N.J.—Judd V. J. W. Forsinger 
Co.. 186 A. 525, 117 N.J.Law 35. 

12 C.J. p 476 note 63. 

94. U.S.—Security Trust Co. v. 
Dodd, Minn., 19 S.Ct. 646, 173 U.S. 
624, 43 L.Ed. 835. 

N.Y.—Barth v. Backus, 35 N.E. 425, 
140 N.Y. 230, 37 Am.S.H. 645, 23 L. 
R.A. 47. 

95. Alaska.—Schoenwald v. McDon¬ 
ald, 5 Alaska 442. 

N.Y.—Barth v. Backus, 36 N.E. 426, 
140 N.Y. 230, 37 Am.S.R. 545, 23 
L.R.A. 47. 

96b U.S.—Barnett v. Kinney, Idaho, 
13 S.Ct. 403, 147 U.S. 476, 37 L. 
Ed. 247—Cole v. Cunningham, 
Mass., 10 S.Ct 269, 138 U.S. 107, 
83 L.Ed. 688. 

Mass.—Zipcey v. Thompson, 1 Gray 
248. 
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97. U.S.—Barnett v. Kinney, Idaho, 
13 S.Ct 403, 147 U.S. 476, 37 L.Ed. 
247. 

12 C.J. p 476 note 69. 

98. U.S.—Barnett v. Kinney, supra 
—Cole V. Cunningham, Mass., 10 S. 
Ct 269, 133 U.S. 107, 33 L.Ed. 688. 

99. U.S.—Barnett v. Kinney, Idaho, 
13 S.Ct 403, 147 U.S. 476, 37 L.Ed. 
247. 

12 C.J. p 476 note 71. 

1 . U.S.—^Royal Baking Powder Co. 
V. Hessey, C.C.A.Md., 76 F.2d 646, 
affirming, D.C., In re L. Van Bok- 
kelen, Inc., 7 F.Supp. 639 certio¬ 
rari denied Lowendahl v. Hessey, 
56 S.Ct 110, 296 U.S. 596, 80 L.Ed. 
421. 

State law as controlling In bankrupt¬ 
cy see Bankruptcy S 887. 
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e. Descent 

The eucceesion to, and the diaposftlon and diatribu- 
tlon of, peraonalty Is governed by the law of the domicile 
of Intestate at the time of hli death. 

Under the fiction of law, discussed in § 18 b supra, 
that movables follow the person of the owner ir¬ 
respective of their actual situs, the general rule, as 
discussed in the C.J.S. title Descent and Distribu¬ 
tion § 5, also 18 C.J. p 810 note 29, is that the suc¬ 
cession to, and the disposition and distribution of, 
personal property in case of intestacy is determin¬ 
ed, unless local statutes otherwise provide, by the 
law of the domicile of the intestate at the time of 
his death without regard to the actual situs of the 
property or the place where the owner dicd.2 

The rule is universal,^ having been founded for 
the general convenience and necessities of mankind 
and to avoid the endless embarrassment which 
would result were the law of the actual situs of the 
property to prevail in cases of intestacy.^ 

f. Testamentary Disposition 

The validity of a will it determined by the law of 
the domicile of the testator at the time of hit death. 

Unless a statute otherwise provides, the general 
rule is, as is shown in the C.J.S. title Wills § 150, 
also 68 C.J. p 625 note 16, that the validity of a 
will so far as it affects movable property depends 


§ 18 

on the law of the last domicile of the testator.® 
This rule renders valid as to personalty a will which 
conforms to the law of the testator’s last domicile, 
although the will would have been invalid in another 
state into which the property is subsequently remov¬ 
ed had it been executed there.® 

As explained more fully in the C.J.S. title Perpe¬ 
tuities § 77, also 48 C.J. p 1035 note 2 et seq, the 
general rule that the validity of a will of personalty 
is determined by the law of the testator’s last dom¬ 
icile will not render invalid a gift of property in 
another jurisdiction through a noncompliance with 
a regulation as to the holding of property by the 
citizens of the stale or country where the will was 
made and which has no extraterritorial effect and 
conversely, a gift of personalty to be administered 
in another state has been held not invalidated where 
not unlawful or against public policy, by a restric¬ 
tion imposed by that state on the suspension of the 
power of alienation.® 

Revocation by operation of laiv. As is discussed 
in the C.J.S. title Wills § 288. also 68 C.J. p 827 note 
.50 ct seq, some coiirts have held that a will is re¬ 
voked by the law of the testator’s domicile at the 
lime of the alleged act of revocation, while others 
hold that the law of the testator’s domicile a4: the 
time of death prevails. 


2. U.S.—Pfeifer v. Wright. D.C Okl., 
34 P.2d 6U0, affirmod. C.C A., 41 F. 
2d 464, 73 A.L.R. 932, certiorari 
denied 61 S.Ct. IKl. 282 U.S. 89fi. 75 
L.Ed. 789—Kolfe v. Coates, C.C.A. 
Ark., 282 F. r»86. 

Ala.—Patterson v. Weaver, 114 So, 
301, 216 Ala. 6K6. 

Iowa.—In re Colburn’s Estate, 173 N. 

W. 35. 186 Iowa 590. 

Kan.—In re Riemann’s Etetate, 262 
P. 16, 124 Kan. 539. reversing 256 
P. 1004, 123 Kan. 718. 

Me.—^In re Crowell’s Estate, 126 A. 
178, 124 Me. 71. 

N.J.—Caruso v. Caruso, 148 A. 882. 
106 N.J.Bq. 130, reversing In re 
Caruso’s Guardianship, 137 A. 154, 
101 N.J.Eq. 21.*;—Caruso v. Caruso, 
139 A. 812, 101 N.J.Eq. 360, 141 A. 
16; 102 N.J.Eq. 393. and 143 A. 771, 
103 N.J.Eq. 487. 

N.Y.—In re Lavine’s Will, 4 N.Y.S. 
2d 923, 167 Misc. 879—In re Slade’s 
Estate, 276 N.Y.S. 956. 154 Misc. 
276—In re Bleicher’s Estate, 265 
N.Y.S. 3*68, 142 Misc. 549—In re 
Comindo’s Estate, 240 N.Y.S. 691, 
136 Misc. 733, afflrined In re Co- 
mincio, 243 N.Y.S. 814, 229 App. 
Dlv. 862, reversed on other 
grounds Santovincenzo v. Egan. 62 

S.Ct. 81, 284 U.S. SO, 76 L.Ed. 161 
—In re Brown’s Will, 233 N.Y.S. 
146, 183 Misc. 467. 


N.C.—McGeheo v. McGehee, 127 S. 

E. 684, 189 N.C. .6.58. 

Or.—State v. Looney, 40 P.2d 736, 
3 49 Or. 287. 

Pa.—In re Frick’s Estate, 121 A. 35, 
277 Pa. 242, reversed on other 
grounds 45 S.Ct. 60.3, 268 U.S. 473, 
69 L.Ed. 1068, 42 A.L.R. 316. 

Tex.—Saner-Ragley Lumber Co. v. 
Spivey, Com.App., 238 S.W. 912, 
reversing. Civ.App., 230 S.W. 878. 
Vt.—In re Dennis’ Estate, 129 A. 
166. 98 Vt. 424—Whalley v. Law¬ 
rence’s Estate, 108 A. 387, 93 Vt. 
424. 

Wash.—In re Rowley’s Estate, 36 P. 

2d 34, 178 Wa.^h. 460. 

12 C.J. p 476 note 73. 

What law governs distribution of 
war risk insurance see Army and 
Navy 9 85 i. 

3. U.S.—Ennis v. Smith, D.C., 14 
How. 400. 14 L.Ed. 472. 

4. U.S.—Harvey v. Richards, C.C. 
Mass., 11 F.Cas.No.6,184, 1 Mason 
381. 

6. U.S.—Kibbe v. City of Rochester, 

D.C.N.Y., 67 F.2d 642—Von Over¬ 
beck V. Dahlgren, C.C.A.Ohio, 28 F. 
2d 936. 

Cal.—In re Sloan’s Estate, 46 P.2d 
1007, 7 Cal.App.2d 319. 
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Ga.—Blackwell v. Grant, 167 S.E. 

333, 46 Oi.App. 241. 

Minn.—In re Kimmel's Estate. 268 N. 

W. 304. 193 Minn. 233. 

Miss.—National Bank of Greece v. 
Savarika. 148 So. 649. 167 Miss. 
671. 

Mont.—In re Hauge’s Estate, 9 P.2d 
1065. 92 Mont. 36. 

N.Y.—Bishop V. Bishop, 177 N.B. 
302, 257 N.Y. 40, 80 A.L.R. 1198, 
modifying 246 N.Y.S. 213, 230 App. 
Div. 439, and settlement of remit¬ 
titur ordered 179 N.E. 391, 268 N. 
Y. 216, 80 A.L.R. 1198—In re 

Bates’ Will, 6 N.y.S.2d 628, 168 
Misc. 626—In ro Slade’s Estate, 
276 N.Y.S. 956, 154 Misc. 276. 

R.I—Industrial Trust Co. v. Colt, 
146 A. 857, 50 R.I. 252. 

What law governs holographic will, 
see the C.J.S. title Wills 9 201. 
also 68 C.J. p 716 note 27. 

6. Ga.—Blackwell v. Grant, 167 S. 
E. 333, 46 Ga.App. 241. 

7. N.Y.—Hope v. Brewer, 32 N.E. 
558, 136 N.Y. 126, 18 L.R.A. 458. 

12 C.J. p 477 note 76. 

8 . Cal.—Whitney v. Dodge, 88 P. 
636, 105 Cal. 192. 

N.Y.—Cross V. U. S. Trust Co., 30 N. 
E. 125. 131 N.Y. 330. 27 Am.S.R. 
597, 16 L.R.A. 606. 

12 C.J. p 477 note 77. 
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g. Trusts 

The law of the domicile of the settlor generally deter¬ 
mines the validity of a trust of personalty, but In the 
case of trusts inter vivos, there Is a tendency to apply 
the law of the actual situs of the property. 

As is shown in the C.J.S. title Trusts § 80, al.so 65 
C.J. p 334 note 66, the validity of an express trust 
of personalty has been determined by the law of the 
domicile of the settlor.® Likewise the validity of a 
testamentary trust of personalty ordinarily is tested 
by the law of the domicile of the testator.^® 

In the case of trusts inter vivos of intanp:ibles, the 
rule discussed in § 18 c supra, that intangible mov¬ 
ables follow the person and are governed by the law 
of his domicile, is not applied where it is the ex¬ 
press or clearly implied intent of the settlor that the 
law of the actual and business situs of the trust 
should govern.In the case of a tentative trust of 
a bank account payable to the beneficiary on the 
death of the depositor, as explained in the C.J.S. 
title Trusts § 54, also 65 C.J. p 293 note 29 et seq, 
it has been held that the law of the place of the 
transaction prevails rather than the law of the dom¬ 
icile of the depositor or beneficiary.^2 

h. Powers 

The law of the domicile of the donor of a power de¬ 
termines the validity and sufflciency of the execution of 
the power in the case of personalty. 

As is discussed in detail in the C.J.S. title Powers 
§ 44, also 49 C.J. p 1298 note 76, questions as to the 


validity and sufficiency of the execution of a power 
are to be determined, in the case of personalty, 
by the law of the domicile of the donor of the pow¬ 
er.^® 

In the case of a testamentary power, questions as 
to the validity and sufficiency of its execution are to 
be, as is noted in the C.J.S. title Wills § 587, also 
69 C.J. p 49 note 74, determined, so far as concerns 
personally, by the law of the domicile of the testator 
by whom the power was created.^^ 

§ 19. - Immovables 

a. In general 

b. Contracts relating to immovables 

c. Transfer inter vivos 

d. Encumbrances 

e. Intestate succession 

f. Testamentary disposition 

g. Trusts 

h. Powers 

a. In General 

The law of the situs of immovable property controls 
and governs its acquisition, disposition, and devolution. 

Immovable property is exclusively subject to the 
laws of the government within whose limits it is 
located, and it is a rule firmly established by nu¬ 
merous decisions that the law of the jurisdiction 
in which such property is situated controls and gov¬ 
erns its acquisition, disposition, and devolution. 


9. U.S.—Liberty Nat. Bank & Trust 
Co. in New York v. New ISn^Iand 
Investors Snares, D.C.Mass., 25 F. 
2d 493. 

Cnl —Whitney v. Dodtje, 38 P. 636, 
105 Cal. 192. 

Ga.—Clark v. Baker, 196 S.E. 750, 
186 Ga. 65. 

N.Y.—I’aterson First Nat. Bank v. 
National Broadway Bank, 51 N.E. 
398, 156 N.Y. 459, 42 L.U.A. 139. 

10. Ala.—Hofflan v. Moore, 122 So. 
824. 219 Ala. 497. 

Del.—Wilmington Trust Co. v. Wil¬ 
mington Trust Co., 186 A. 903, 
modifying ISO A. 597. 

Ky.—Hussey v. Sargent, 75 S.W. 211, 
116 Ky. 53, 25 Ky.L. 315. 

N.J.—Murphy v. Morrisey & Walker, 
132 A. 206, 99 N.J.Eq. 238. 

What law governs validity of testa¬ 
mentary trust see the C.J.S. title 
Wills 5 587, also 69 C.J. p 48 note 
67. 

11 . N.Y.—Shannon v. Irving Trust 
Co., 9 N.E.2d 792, 275 N.Y. 95, af¬ 
firming 285 N.Y.S. 478. 246 App. 
Div. 280. 

12. N.J.—Cults V. Najdrowski. 198 
A. 885, 128 N.J.Eq. 481, reversing 
191 A. 867, 121 N.J.Eq. 646. 


New Tork account of New Jersey 
resldente 

Wherp a depositor, whose domicile 
was in New Jersey, caused his bank 
aciMiunt in New York to be changed 
to a trust for a named benefieiary, 
whose domicile was in New Jersey, 
title to the account on depositor’s 
death was to be determined by the 
law of New York, rather than by 
the law of New Jersey.—Cutts v. 
Najdrowski. supra. 

13. Ky.—LIgget v. Fidelity & Co¬ 
lumbia Trust Co., 118 S.W.2d 720, 
274 Ky. 387. 

N.Y.—Chase Nat. Bank v. Chicago 
Title & Trust Co.. 299 N.Y.S. 926, 
164 Misc. 508. 

14. Conn.—McMurtry v. State, 151 
A. 252, 111 Conn. 694. 

Del.—Wilmington Trust Co. v. Wil¬ 
mington Trust Co., 186 A. 903, 
modifying 180 A. 597. 

N.Y.—In re Barnhart’s Will, 244 N. 

Y.S. 130, 137 Misc. 618. 

R.I.—Barret v. Berea College, 137 A. 
145, 48 R.I. 258. 

15h U.S.—Sunderland v. U. S., Okl., 
45 S.Ct. 64, 266 U.S. 226, 99 L.Ed. 
259, affirming, C.C.A., 287 F. 468 
—Oakey v. Bennett, Tex., 11 How. 
33, 13 L.Ed. 693—Morris v. Har- 

936 


mer, Ohio, 7 Pet. 554. 8 L.Ed. 781 
—Darby v. Mayer, Term., 10 
Wheat. 465, 6 L.Ed. 367—McCor¬ 
mick V. Sullivant. Ohio. 10 Wheat. 
192, 6 L.Ed. 300—^Kerr v. Moon, 
Ohio, 9 Wheat. 565, 6 L.Ed. 161 — 
O’Donnell v. U. S., C.C.A.Cal., 91 
F.2d 14, certiorari granted U. S. v. 
O’Donnell. 58 S.Ct. 146, 302 U.S. 
677, 82 Tj.Ed. 523, reversed on oth¬ 
er grounds 58 S.Ct. 708. 303 IJ S. 
501, 82 L.Ed. 980—Woods v. Nal- 
my, C.C.A.Wash., 69 F.2d 892— 
Burdine v. Southern Public Utili¬ 
ties Co.. C.C.A.S.C.. 11 F.2d 29— 
Society for Propagation of Gospel 
V. Wheeler. C.C.N.H., 22 F.Cas.No. 
13,156, 2 Gall. 105. 

Cal.—City of Los Angeles v. Los 
Angeles Farming, etc., Co., 93 P. 
869, 152 Cal. 645, rehearing denied 
93 P. 1135, 152 Cal. 645, error dis¬ 
missed 30 S.Ct. 452, 217 U.S. 217, 
54 L.Ed. 736—Redwood Inv. Co. of 
Stithton, Ky. v. Exley, 221 P. 973, 
64 CaUApp. 455. 

Fla.—Connor v. Elliott, 86 So. 164, 
79 Fla. 513, certiorari dismissed 41 
S.Ct. 148, 264 U.S. 665. 66 L.Ed. 
465—Walling v. Christian, etc., 
Grocery Co.. 27 So. 46, 41 Fla. 479, 
47 L.R.A. 608. 
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This rule, which is embodied in the Restatement, 
is universal,^^ applying generally to all property 
classed as immovable,^® and operates between the 
several states of the United States as well as be¬ 
tween countries entirely foreign to each other.^® 
It is not in the power of any state by any legislative 
act to prescribe the mode in which lands in another 
state may be disposed of or title thereto passed from 
one person to another.^® 

Federal jurisdiction. The title and modes of dis¬ 
position of real property within a state, whether 
inter vivos or testamentary, arc not matters placed 


under the control of federal authority, for sudi 
control would be foreign to the purposes for which 
the federal government was created, and would ser¬ 
iously embarrass the landed interests of the state.®^ 

b. Contracts Relating to Immovables 

(1) In genera] 

(2) Real covenants 

(3) Personal covenants 

(1) In General 

The lex rei sitae generally governs the requisites, 
validity, and effect of executory land contracts, but by 


Idaho.—Knudsen v. Lythman, 200 P. 
130, S3 Idaho 794. 

Ill. — Providence City Ins. Co. v. 

Commercial Bank. 68 Ill. 348. 

Iowa.—Williamson v. Youngs. 203 N. 

W. 28. 200 Iowa 672. 

Ky.—New Domain Oil, etc., Co. v. 
McKinney. 221 S.W. 24.'i, 188 Ky. 
183—Perry v. Wilson. 208 S.W. 
776, 183 Ky. 15.'i~Pinkley v. Pink- 
ley. 169 S.W. 795. 156 Ky. 203 - 
Short V. Galway. 83 Kv 501, 4 Am 
S.R. 168—Wllliam.s v. Jones. 14 
Bush 418. 

Mich.—Henkel v. Henkel. 276 N.W. 

522, 282 Mich. 473. 

Mo.—Wuss V. Ilarnmontree, 77 S.W 
2d 1006—Dobschutz \. Dobschutz, 
213 S.W. 843, 279 Mo. 120—De 
Liashmutt v. Toelar, 169 S.W. 34, 
261 Mo. 412. 

Neb.—Morris v. Lint-on, 104 N.W. 
927, 74 Neb. 411. 

N.H.—Holbrook v. Bowman, 62 N.H 
313. I 

N.J.—Cona v. Henry Hudson Co., 90 1 
A. 1031, 86 N.J.Law 154. Ann.Cas. 
1916K 999. 

N.Y.—Mount V. TutMe, 76 N.E. 873. 
183 N.Y. 368. 2 L.R.A..N S, 428, 
affirming 91 N.Y.S. 195, 99 App. 
Div. 433—^White v. Howard, 46 N. 
y. 144, afflrminff 52 Barb. 294— 
Peck V. Cary. 27 N.Y. 9. 84 Am.D. 
220, affirminfiT 38 Barb. 77—Lowe 
V. Plainfield Trust Co.. 216 N.Y.S. 
60, 53. 216 App.Div. 72. 

Ohio.—Wills V. Cooper, 2 Ohio 124— 
Falkoff V. Sugrerman. 26 Ohio N.P.. 
N.S.. 81. 

Or.—Williams v. Williams. 162 P. 
834. 83 Or. 69. 

Pa.—Swearingren v. Barnsdall, 69 A. 
477. 210 Pa. 84—In re Paul’s Es¬ 
tate, 26 Pa.Dist. 1011. 

Porto Rico.—Colon v. Registrar, 22 
Porto Rico 344. 

S.C.—Lamar v. Scott. 3 Strobh. 562. 
Tenn.—McGinness v. Chambers, 1 S. 
'Vy.2d 1016, 166 Tenn. 404—McCul- 
lum V. Smith, Meigs 342, 33 Am.D. 
147. 

Tex.—Barnett v. Pool. 23 Tex. 517. 
Wash.—Gasaway v. Thomas, 106 P. 

168, 56 Wash. 77. 20 Ann.Cas. 1837. 
WlB.—Wisconsin Trust Co. v. Mun¬ 
day, 168 N.W. 893. 168 Wis. 31. re¬ 


hearing denied 169 N.W. 612, 168 
Wis.' 31. 

12 C.J. p 477 note 81. 

Fixtures 

In an action for the conversion of 
property which defendant claimed as 
a fixture to realty placed thereon by 
the purchaser of mining claims, 
whether the property was a fixture 
must be decided wuth reference to 
the law of the province of British 
Columbia, where the property is sit¬ 
uated. if that law i.s shown by com¬ 
petent proof.—Gasaway v. Thomas. 
105 P. 168, 56 Wash. 77. 20 Ann.Cas. 
1337. 

Property of United States eltlseus in 
PhUippiues 

Spanish Civ.Code art 10 (extended 
to the Philippines by royal decree 
in July, 1889). providing that per¬ 
sonalty IS subject to the law's of 
the nation of the owner, realty to 
the laws of Mie couni ry where it is 
situated, spe< iflcally defines the law 
governing property rights of United 
Slates citizens residing in the Phil¬ 
ippines while living and rights of 
succes.sion by death — T’erkins v. 
Guaranty Trust (.^o. of New York, 8 
N.K2d 849. 274 N.Y. 250, reversing 
290 N.Y.S. 125. 248 App.Div. 712, re- 
urguinent denied Perkins v. Perkins. 
10 N.E.2d 589. 274 N.Y. 636. 

16. Restatement. Cunfiici of Law's 5 

215 ct seq. 

17. N.J.—Bentley v. Whittemore, 18 
N.J.Eq. 366, reversed on other 
grounds 19 N.J.Eq. 462, 79 Am.D. 
671. 

N.Y.—Lowe V. Plainfield Trust Co., i 

216 N.Y.S. 60. 53. 216 App.Div. 72. 
What law governs: 

Acknowledgment of instrument in¬ 
volving title to realty see Ac¬ 
knowledgments 9 4. 

Adverse possession of land see Ad¬ 
verse Possession 5 4. 

Conversion of land into personalty 
see the C.J.S. title Conversion 
§ 4. 

Dower see the C.J.S. title Dower 9 
2. also 19 C.J. p 462 note 71. 
Execution see the C.J.S. title Ex¬ 
ecutions § 18, also 23 C.J. p 824 
note 81. 


Fixtures see the C.J.S. title Fix¬ 
tures 9 1, also 26 C.J. p 652 note 
13. 

Partition of land see the C.J.S. 
title Partition 9 67, also 47 C.J. 
p 361 note 39. 

Perpetuities see the C.J.S. title 
Perpetuities 9 76, also 48 C.J. p 
1035 note 96. 

Personal covenants see 9 19 b (3) 
infra. 

Property in another state as, or 
in lieu of, alimony see the C.J. 
S. title Divorce 9 235, also 19 C. 
J. p 263 notes 39-41. 

Rights of husband and wife in 
land see the (^J.S. title Husband 
and Wife § 7, also 30 C.J. p 509 
note 83. 

Taxation of real property see the 
C.J S. title Taxation § 113, also 
61 (?.J. p 222 note 86. 

18. U.S.—U. S. v. Fox. N.Y., 94 U. 
S. 315, 24 L.Etl. 192. 

S.D.—Moeri v. Moen, 92 N.W. 13, 16 
S.D. 210. 

“Zt is an established principle of 
law, everywhere recognized, arising 
from the necessity of the case, that 
the disposition of immovable proper- 
t.v, whether by deed, descent, or any 
other mode, is exclusively subject to 
the government within whose juris¬ 
diction the property is situated.”— 
U. S. v. Fox, N.Y., 94 U.S. 316, 820, 
24 L.Ed. 192. 

19. U.S.—U. S. v. Fox, supra. 

Ill.—Wunderle v. Wunderle, 33 N.E. 

195. 144 Til. 40. 19 L.R.A. 84. 

80. La.—Frost-Johnson Lumber Co. 

V. Sailing. 91 So. 207, 150 La. 756. 
Mo.—Union Pac. R. Co. v. Public 
Serv. Comm, of Mo.. 187 S.W. 827, 
268 Mo. 641, reversed on other 
grounds 39 S.Ct. 24, 248 U.S. 67. 
63 LEd. 131. 

N.Y.—Mount v. Tuttle. 76 N.E. 873, 
183 N.Y. 358. 2 L.R.A..N.S., 428, af¬ 
firming 91 N.Y.S. 195, 99 App.Div. 
433—Lowe v. Plainfield Trust Co., 
216 N.Y.S. 60. 216 App.Div. 72. 
Ohio.—Wills V. Cowper, 2 Ohio 124. 
Or.—Williams v. Williams, 162 P. 
834, 83 Or. 59. 

81. U.S.—U. S. V. Fox, N.Y., 94 U. 

S. 315, 24 L.Ed. 192. 
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•om« courts contractual rights and liabilities are deter¬ 
mined by the law governing the contract. 

It is a universal rule, as is noted in § 19 c infra, 
that the transfer of title to lands is governed by the 
law of the situs, and as appears in the C.J.S. titles 
Contracts § 17, also 13 CJ. p 256 note 77, and Ven¬ 
dor and Purchaser § 3, also 66 C.J. p 484 note 83, 
the law of the situs of the land has also been applied 
generally in determining the requisites, validity, and 
effect of executory contracts relating to real prop¬ 
erty. ^2 This rule has been applied with respect to 
the capacity of the parties to contract.23 

In some jurisdictions, there is authority to the ef¬ 
fect that contractual rights and liabilities of the par¬ 
ties inter se are to be determined by the law gov¬ 
erning the contract, see § 11 supra, although the 
land is situated in another state.24 

(2) Real Covenants 

Real covenants are governed by the law of the situs 
of the land. 


15 C.J.S. 

As is discussed in detail in the C.J.S. title Cove¬ 
nants §§ 55, 115, also 15 C.J. p 1245 note 57, p 1293 
note 71 et seq, in an action for the breach of a cove¬ 
nant, the construction and force of the covenant, 
including what amounts to a breach, and the rule as 
to damages, must be governed by the lex situs.25 
The law of the situs of the land determines whether 
a covenant runs with the land.26 

(3)' Personal Covenants 

Personal covenants are to be governed, according to 
some authorities, by the lex loci contractus. 

As is explained in the C.J.S. title Covenants §§ 
21, 115, also 15 CJ. p 1220 note 28, p 1293 note 72, 
there are some American cases holding that the 
rule that the lex rei sitae controls as to the title and 
conveyance of immovable property, see § 19 a supra, 
does not apply to personal covenants, not purport¬ 
ing to be conveyances, between persons outside the 
jurisdiction of the state, although concerning prop¬ 
erty within it.-*^ So, according to some of the au- 
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82. Cal.—Losson v. Blodgett, 36 P. 
2d 147, 149. 1 Cal.App.2d 13, citing 

Corpus Juris. 

Iowa.—Meylink v. Rhea, 98 N.W. 
779, 123 Iowa 310. 

Ky.—Commonwealth v. Mirandi, 00 
S.W.2d 13. 243 Ky. 823. 

23. Iowa.—Doyle v. McGuire, 88 
Iowa 410. 

12 C.J. p 466 note 80. 

Xortgage ou separate estate of wife 

Although by the laws of the state 
of a married woman’s domicile she 
has no capacity to execute a mort¬ 
gage on her separate estate as se¬ 
curity for the debt of her husband, 
yet if she, in that state, executes a 
mortgage of that character on real 
estate situated in another state 
whose laws permit a married woman 
to mortgage her property to secure 
such a debt, the mortgage will, in 
the latter stale, be held valid, and 
enforceable in its courts by appro¬ 
priate proceedings.—Connor v. Elli¬ 
ott, 85 So. 164. 79 Fla. 613, 524. cer¬ 
tiorari dismissed 41 S.Ct. 14 8, 254 
U.S. 665, 65 Li.Ed. 466—Thompson v. 
Kyle. 23 So. 12. 39 Fla. 582. 63 Am. 
S.R. 193. 

What law governs capacity of mar¬ 
ried woman to contract as to real¬ 
ty see the C.J.S. title Husband and 
Wife S 177, also 30 C.J. p 729 note 
80. 

24* U.S.—Irving Trust Co. v. Mary¬ 
land Casualty Co., C.C.A.N.Y., 83 F. 
2d 168, certiorari denied Maryland 
Casualty Co. v. Irving Trust Co., 
57 S.Ct. 34, 299 U.S. 571, 81 L.Ed. 
421. 

Ind.—^Worley v. Hineman, 33 N.E. 

260, 6 Ind.App. 240. 

Mass.—Phelps v. Decker, 10 Mass. 
267. 


Personal covenants see S 19 b (3) 
infra. 

25. Ill.—Alcorn v. Epler, 206 Ill. 
App 140. 

Ky.—llarriss v. Music. 245 S.W. 845, 
197 Ky. 114. 

Tex.—Langford v. Newsom, Com. 
App., 220 S.W. 644, affirming New¬ 
som V. Langford, Civ.App., 174 S. 
W. 1036. 

12 C.J. p 478 note 90. 

Necessity of prior eviction for 
breach 

If an action for breach of war¬ 
ranty may bo maintained under the 
lex loci rei sitae without proof of a 
prior eviction, see the C.J.S. title 
Covenants S 112, also 16 C.J. p 1287 
note 84, such action may be main¬ 
tained in another state.—Harriss v. 
Music, 246 S.W. 846, 197 Ky. 114. 
Neoovery of expenses and attorneys' 
fees 

The law of the state in which the 
land was located, where the parties 
contracted, and where the litigation 
out of which the claim arose was 
commenced and concluded controlled 
the right to recover expenses. In¬ 
cluding attorneys' fees, in an action 
for breach of covenant of general 
warranty.—Richmond Fairfield Ry. 
Co. V. U. S. Housing Corporation, 72 
F.2d 78, 63 App.D.C. 285. 

26. Cal.—Hemry v. Amos, 289 P. 
1069, 197 Cal. 139-—Platner v. Vin¬ 
cent. 202 P. 655, 187 Cal. 448. 

Ind.—Fisher v. Parry, 68 Ind. 466— 
Cassidy's Succ., 5 So. 292, 40 La. 
Ann. 827. 

Neb.—Riley v. Burroughs, 69 N.W. 
929, 41 Neb. 296. 

27. U.S.—In re Barnett, C.C.A.N.Y.. 
12 F.2d 73, affirming, D.C., 12 F.2d 
70, certiorari denied United Cigar 
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Stores Co. of America v. Rayher, 
47 S.Ct. 94, 273 U.S. 699, 71 L.Ed. 
846. 

Towa.—Liljedahl v. Glassgow, 180 N. 

W. 870. 190 Iowa 827. 

Neb.—Jorgensen v. Crandell, 277 N. 

W. 785, 789, citing Corpus Jtiris. 

12 C.J. p 4 79 note 93. 

(Contracting relating to immovables 
In general .see § 19 b (1) supra. 
Real and personal covenants distin¬ 
guished see the C.J.S. title Cove¬ 
nants S 22, also 15 C.J. p 1220 
note 32 et seq. 

Discussion of rule 

On a bill to enforce a covenant 
made by defendant to his wife, plain¬ 
tiff’s intestate, in North Carolina, to 
surrender all his marital rights in 
certain land of hers in Massachu¬ 
setts. The parties to the covenant 
were domiciled in North Carolina. 
In an opinion overruling a demurrer 
to the bill Mr. Justice Holmes said: 
"But it is said that the laws of the 
parties’ domicil could not authorize a 
contract between them as to lands In 
Massachusetts. Obviously this is 
not true. It is true that the laws 
of other States cannot render valid 
conveyances of property within our 
borders which our laws say are void, 
for the plain reason that we have 
exclusive power over the res. Hall- 
garten v. Oldham, 135 Mass. 1, 46 
Am.R. 433; Ross v. Ross, 129 Mass. 
243, 37 Am.R. 321. But the same 
reason Inverted establishes that the 
lex rei sites cannot control personal 
covenants, not purporting to be con¬ 
veyances, between persons outside 
the Jurisdiction, although concerning 
a thing within it. Whatever the 
covenant, the laws of North Caro¬ 
lina could subject the defendant's 
property to seizure on execution, and 
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thorities, where a contract is made in one state for 
the purchase of land located in another state, and 
the money is to be paid in the state in which the 
contract is made, the lex loci rei sitae will govern as 
to the title to the land and the lex loci contractus as 
to the rights of the parties under the contract. 

Another line of authorities, while in terms apply¬ 
ing the lex loci contractus, in effect applies the lex 
loci rei sitae, by holding that the law of the place of 
performance is the governing law of the contract, 
and that the place of performance is in the state in 
which the land is situated. This rule has, for ex¬ 


ample, been applied in determining the damages re¬ 
coverable for breach of a covenant in a deed.** 

In case a personal covenant is asserted by way of 
an estoppel, however, it would seem that, on prin¬ 
ciple, its operation and validity should be controlled 
by the lex loci rei sitae.*® 

c. Transfer Inter Vivos 

(1) In general 

(2) Involuntary transfer 

(3) Assignments for benefit oi creditors 

(4) Fraudulent conveyances 


hjl 0 person to Imprisonment, for a 
failure to perform it. Thfreforc. on 
principle, the law of North Carolina 
determines the validity of the con¬ 
tract. Such precedents as there are, 
are on the same side. The most ini- 
portant intimations to the contrary 
which we have seen are a brief note 
in Story, Confl. of Law.s, S 436, note, 
and the doubts expressed in Mr. 
Dicey's very able and valuable book. 
Lord Cottenham stated and enforced 
the rule in the clearest way in Ex 
p. Pollard, Mont. & C. 239. So Lord 
Romilly in Cood v. Good, 33 Beav. 
314, 65 Reprint 388. So in Scotland, 
in a case like the present, where the 
contract enforced was the wife's. 
Find later v. Seafleld, (Febr. 8, 1814) 
17 Fac.Dec. 553.” Chief Justice 
Field however, in a dis.*<entinK: opin¬ 
ion, presented the contrary doctrine 
forcibly as follows: “As a convey¬ 
ance made directly between husband 
and wife of an interest in Mass¬ 
achusetts land would be void ul- 
thoui^h the parties were domiciled 
111 North Carolina when it was made, 
and by the laws of North Carolina 
were authorized to make such a con¬ 
veyance, so I think that a contract 
for such a conveyance between the 
same persons also would be void. It 
seems to me illoffical to say that we 
will not permit a conveyance of 
Massachusetts land directly between 
husband and wife, wherever they 
may have their domicil, and yet say 
that they may make a contract to 
convey such land from one to ^he 
other which our courts will specifi¬ 
cally enforce. It is pos.sible to aban¬ 
don the rule of lex rei sitae, but to 
keep it for conveyances of land and 
to abandon it for contracts to convey 
land seems to me unwarrantable.”— 
Poison V. Steward. 45 N.E. 737, 167 
Mass. 211, 214, 57 Ani.S.R. 452, 36 L. 
R.A. 771. 

Assomptloa of mortffag'e 

(1) Assumptions of encumbrances 
will be given effect according" to the 
law of the place where the same 
are executed and to be performed.— 
Ltiljedahl v. Glassgow, 180 N.IV. 
870, 190 Iowa 827. 

(2) Where a deed which conveyed 


land situated in Iowa was executed 
and delivered in Minnesota, between 
parties residing therein, and con¬ 
tained a provision by which the 
grante<« assumed and agreed to pay 
an existing mortgage on the land 
conveyed, the assumption agreement 
was held to be a personal contract 
and to be governed by the laws of 
Minnesota.—Clement v. Willett, 117 
N.W. 491, 106 Minn. 267, 127 Am.S.R. 
662. 17 L.R.A.,N.S., 1094, 16 Ann.Cas. 
1053. 

Covenants of lease of realty cre¬ 
ating rights in personam are gov¬ 
erned by lex loci contractus.—In re 
Barnett, C.C.A.N.Y., 12 F.2d 73, af¬ 
firming, D.C., 12 P.2d 70, certiorari 
denied United Cigar Stores Co. of 
America v. Rayher, 47 S.Ct. 94, 273 
U.S. 699, 71 L.Ed. 846. 

98. U S.—Selover v. Walsh, Minn., 
33 S.Ct. 69. 226 U.S. 112, 57 L.Ed. 
146. 

[ What law governs contract for sale 
of land see the C.,T.S. title Vendor 
and Purchaser S 3, also 66 C.J. p 
484 note 86. 

90. Vt.—Tillotson V. Prichard, 14 A. 
302, 60 Vt. 94. 6 Am.S.R. 95. 

30. N.C.—Smith v. Ingram, 44 S.E. 

643, 644, 132 N.C. 969, 95 Am.S.R. | 
680, 61 L.R.A. 878. 

Diecneeion of rule 

“There is a marked difference be¬ 
tween the validity of a covenant of 
warranty where the question is 
whether the covenantor is liable in 
damages for a breach of the cove¬ 
nant, treated as a mere personal con¬ 
tract, and its validity for the pur¬ 
pose of creating an estoppel against 
tke covenantor to claim the land 
which he had sold and conveyed and 
the title to which he has warranted. 
In the one case, the remedy 1 b by 
an action on the covenant which 
sounds only in damages, and in the 
other the covenant is considered, not 
as passing the estate, if we speak 
with technical accuracy, but as con¬ 
cluding the party, who has affirmed 
that he had the title at the time 
of the conveyance and has agreed 

939 


to warrant and defend it. from after¬ 
wards disputing that fact, or from 
asserting a title In opposition to the 
one he professed to convey, but 
while the estoppel may not have the 
legal effect of transferring the title 
to the covenantor, it indirectly ac¬ 
complishes that result. Whatever 
may be the rule with reference to 
the law governing the validity of a 
covenant considered as a personal 
contract, for the breach of which 
damages may be recovered, whether 
it Is the law of the place where the 
property with reference to which the 
covenant is made is situated, or the 
law of the place of the contract, wo 
need not decide in this case, for it 
is suffleient for the purpose of this 
appeal to hold, as we must, that if 
the covenant is to be regarded as 
an estoppel affecting the title, it 
must be governed by the law of the 
State where the property is situated, 
and in this case by the law of this 
Slate. ... If the question of 
estoppel is to be decided by the law 
of this Slate, as we hold it must 
necessarily be, it follows that it 
cannot have the effect, either direct¬ 
ly by passing the estate or indirect¬ 
ly by concluding the plaintiff of pre¬ 
venting her recovery in this case. 
A ruling which would give to the 
covenant the force and effect the 
defendants contend it should have, 
would be in flagrant violation of the 
spirit and letter of our law in re¬ 
gard to the transfer of real prop¬ 
erty by married women. We will al¬ 
ways In comity enforce the laws of 
another State, when the rights of the 
parties shofild bo determined accord¬ 
ing to the place where the contract 
was made, or where the transactions, 
out of which those rights arose, took 
place; but we cannot enforce the 
laws of a foreign Jurisdiction when 
they conflict with our own laws in 
a matter concerning property situat¬ 
ed in this State. If we should say 
that the covenant works an estoppel 
which concludes the plaintiff and 
thereby divests her of the title to 
the property, we would decide ki 
effect that she had done indirectly 
what she could not do directly."— 
Smith V. Ingram, supra. 
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(1) In General 

The validity and effect of a tranefer of Immovable 
property la governed by the law of Ita eltue. 

The disposition of immovable property is exclu¬ 
sively subject to the government within whose ju¬ 
risdiction the property is situated,and it is a prin¬ 
ciple firmly established that the law of the state 
wherein land is situated controls and governs the 
validity and effect of any transaction by which an 
interest therein is transferred ;32 or, as it is some¬ 
times expressed, to the law of the state in which 
the land is situated must we look for the rules which 
govern its descent, alienation, and transfer, and for 
the effect and construction of wills and other con- 

veyances.28 

As appears more fully in the C.J.S. title Deeds § 
11, also 18 C.J. p 157 note 61, the validity of a deed 
of realty is tested by the law of the place wherein 
the land is located.34 

(2) Involuntary Transfer 

An Involuntary transfer, as In the case of bankruptcy 
or insolvency proceedings, is inoperative to pass title to 
realty situated in another Jurisdiction. 

As is observed particularly in other C.J.S. titles, 
such as Insolvency § 2, also 32 C.J. p 814 note 96, 
and Receivers § 396, also 53 C.J. p 399 note 97, 


a purely statutory passing of title, such as under 
bankruptcy or insolvency acts, will not affect im¬ 
movables situated outside the jurisdiction.^^ 

(3) Assignments for Benefit of Creditors 

The validity of an assignment of realty for the bene¬ 
fit of creditors Is governed by the law of the situs. 

As is discussed more fully in the title Assignments 
for Benefit of Creditors §§ 128, 169, 205, whether 
or not an assignment of realty for the benefit of 
creditors is valid depends on the laws of the state 
wherein the property is situated.^® A- statutory as¬ 
signment for the benefit of creditors is inoperative 
as to real estate situated in another state.®*^ 

A voluntary assignment for the benefit of credi¬ 
tors will pass title to real estate situated in another 
state where it is adequate as to its form and par¬ 
ties to pass title to real property according to the 
laws of the rei sitae so, a foreign assignment for 
the benefit of creditors will protect the real estate 
in another jurisdiction from the claims of nonresi¬ 
dent creditors, although it is not in accordance with 
the law of the situs, in case such law relates solely 
to domestic assignments;^® and this has been held 
to be true, notwithstanding that under the law of the 
place where the assignment is made preferences be¬ 
tween creditors are permitted, while according to 


31. U.S.—U. S. V. Fox. N.T., 94 U. 
S. 316, 24 L.Ed. 192. 

N.T.—In re Van Zandt's Estate, 255 
N.T.S. 359, 142 Misc. 663. 

32. U.S.—Irving Trust Co. v. Mary¬ 
land Casualty Co.. C.C.A.N.Y.. 83 F. 
2d 168, 111 A-L.R. 781, certiorari 
denied Maryland Casualty Co. v. 
Irving Trust Co., 57 S.Ct. 34, 299 
U.S. 671, 81 L..Ed. 421—In re Bar¬ 
nett, C.C.A.N.Y., 12 F.2d 73, af¬ 
firming, D.C., 12 F.2d 70. certio¬ 
rari denied United Cigar Stores Co. 
of America v. Rayher, 47 S.Ct. 94, 
273 U.S. 699, 71 L.Ed. 846. 

Ark.—Robertson v. Robertson, 223 S. 

W. 32, 144 Ark. 556. 

Cal.—Liosson v. Blodgett, 36 F.2d 
147, 1 Cal.App.2d 13. 

Conn.—Braman v. Babcock, 120 A. 
150, 98 Conn. 549. 

Fla.—Connor v. Elliott, <5 So. 164, 
79 Fla. 513, 524, certiorari dis¬ 
missed 41 S.Ct. 148, 251 U.S. 666, 
65 L.Ed. 466. 

Ga.—Hawkes v. Mobley, 163 S.E. 494, 
174 Oa. 481. 

Ind.—^Hoiferd v. Coyle, 8 N.E.2d 827, 
212 Ind. 502, certiorari denied 58 
S.Ct. 408. 302 U.S. 762, 82 E.Ed. 
691. 

Iowa.—Beach v. Youngblood. 247 N. 

W. 545, 215 Iowa 979. 

Ky.—Bryant’s Trustee in Bankrupt¬ 
cy V. Stephens, 69 S.W.2d 1056, 263 
Ky. 673—Traughber v. King, 32 S. 
W.2d 8, 236 Ky. 662. 


Me.—Bates v. Decree of Judge of 
Probate. 160 A. 22. 131 Me. 176. 
N.Y.—Liowe V. Plainfield Trust Co. of 
Plainfield. N. J.. 215 N.Y.S. 50, 216 
App.Div. 72—In re Bruington’s Es¬ 
tate. 289 N.Y.S. 72.5, 160 Misc. 34 
—In re Osborn’s Estate, 270 N.Y. 
S. 616, 161 Misc. 62. 

Okl.—Kline v. Mueller, 276 P. 200, 
136 Okl. 123. 

Pa.—^Wolfe V. Lewlsburg Trust & 
Safe Deposit Co., 158 A. 667, 305 
I*a. 683, 81 A.L..R. 660. 

Tenri.—Medinness v. Chambers, 1 S. 
W.2d 1015, 166 Tenn. 404, 82 A.L.R. 
1192. 

Tex.—Martinez v. Gutierrez, Com. 
App., 66 S.W.2d 678, affirming Gu¬ 
tierrez v. Martinez, Civ.App., 37 S. 
W.2d 833—Saltmount Oil Corpora¬ 
tion V. Imperial Crown Royalty 
Corporation. Civ.App., 98 S.W.2d 
418, error dismissed. 

12 C.J. p 479 note 98. 

What law governs rule against per¬ 
petuities, see the C.J.S. title Per¬ 
petuities 5 76. also 48 C.J. p 1035 
note 96. 

Sstats by ths sntlrsty 

Whether a deed to land situated 
in Tennessee created an estate by 
the entirety is to be governed by the 
laws of Tennessee.—Traughber v. 
King. 32 S.W.2d 8, 235 Ky. 658. 

33. U.S.—De Vaughn v. Hutchinson. 
D.C., 17 S.Ct. 461. 165 U.S. 666, 
41 L..Ed. 827. 


Cal.—Plainer v. Vincent, 202 P. 655. 
187 Cal. 443. 

Tex.—King v. Lowry, Civ.App., 80 S. 
W.2d 790, error refused. 

34. U.S.—Bowling v. Wllkerson, D. 
C.Ky., 19 F.Supp. 584—Joiner v. 
Firemen's Ins. Co. of Newark, N. 
J.. D.C.N.C., 6 F.Supp. 103. 

Ind.—Bethell v. Bethell. 54 Ind. 428. 
430, 23 Am.R. 650. 

Okl.—^Klme v. Mueller, 276 P. 200, 
135 Okl. 123. 

35. Mass.—Chipman v. Manufactur¬ 
ers’ Nat. Bank. 30 N.E. 610, 156 
Mass. 147. 

Assignment for benefit of creditors 
see 9 19 c (3) infra. 

What law governs liability of prop¬ 
erty on execution see the C.J.S. ti¬ 
tle Executions 9 18, also 23 C.J. p 
324 note 81. 

30L U.S.—Liberty Oil Co. v. Condon 

Nat. Bank, C.C.A.Kan., 291 F. 293. 

37. Mass.—Osborn y. Adams, 18 
Pick. 245. 

3B. Ill.—May V. Attleboro First 
Nat. Bank. 13 N.E. 806, 122 111. 661. 
N.J.—Bentley v. Whlttemore, 19 N.J. 
Eq. 462, 97 Am.D. 671. 

39. Me.—Chafee v. New York Fourth 
Nat. Bank, 71 Me. 514, 86 Am.R. 
845. 

Mo.—Thurston v. Rosenfleld. 42 Mo. 
474, 97 Am.D. 861, 
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the law of the situs such preferences are forbidden, 
in case there is no statute inconsistent with such a 
disposition of the property among foreign creditors 
and the rights of no domestic creditors are involv- 
cd.4® 

(4) Fraudulent Conveyances 

The law of the aitus determinea whether a convey* 
ance of land la fraudulent. 

As will be observed in the C.J.S. title Fraudulent 
Conveyances § 3, as a general rule, whether or not 
a conveyance of land is to be deemed a fraudulent 
conveyance is to be determined by the law of the 
situs of the land.^i 

d. Encumbrances 

The law of the aitua of the land determinea the 
validUty, conatruction, and effect of a mortgage. 

As explained in detail in the C.J.S. title Mort¬ 
gages § 12, also 41 C.J. p 292 note 30, the validity 
of a mortgage of real estate and its construction and 
effect are controlled by the law of the state where 


the mortgaged property is situated, although the 
mortgage is executed and the parties reside in an¬ 
other state.^2 

e. Intestate Succession 

The law of the aitus of the land governs Its descent 
on the death of the owner intestate. 

As is discussed in detail in the C.J.S. title Descent 
and Distribution § 4, also 18 C.J. p 809 note 25, 
the law of the situs controls as to the descent of 
real property in case of intcstacy.^3 law of the 

situs of the land also determines the persons entitled 
to take as heirs.^^ 

f. Testamentary Disposition 

The law of the situs determines the validity of a 
will disposing of immovables. 

As is more fully discussed in the C.J.S. title Wills 
§ 150, also 68 C.J. p 625 note 18, as a general rule, 
the validity of a will disposing of immovables is 
governed by the law of the place where the property 
is situated.45 This rule also applies to the validity 
of a holographic will of realty.^® 


40. III.—May v. Attleboro First 
Nat. Bank, 18 N.E. 806. 122 III. 551. 

N.J—Bentley v. Whitlemore, 19 N. 
J.Eq. 462, 97 Am.D. 671. 

41. U.S.—Marcus v. Kane. C.C.A.N. 
T., 18 F.2d 722—Castellano v. Os¬ 
borne. C.C.A.N.Y., 16 F.2d 187— 
Klinger v. Hyman, N.Y., 223 F. 257, 
1.38 C.C.A. 499. 

Tex —Colby v. McClendon, Clv.App., 
116 S.W.2d 505. 

State law as controlling in bank¬ 
ruptcy see Bankruptcy S 237. 

49L U.S.—Rubenstein v. Nourse, C C. 
A.Mo., 70 F.2d 482—Hummer v. R. 

C. Huffman Const. €o., C.C.A.Ill., 63 
F.2d 372. 

Fia.—Conner v. Elliott, 86 So. 164, 
166, 79 Fla. 513, 524. quoting Oor- 
pu Juris, and certiorari di.smis.sed 
41 S.Ct. 148, 264 U.S. 665. 65 L-.Ed. 
465. 

Ga.—Sims v. Jones. 123 S.E. 614, 616, 
158 Oa. 384, quoting Corpus Juris. 
Ind.—Crews v. Mutual Ben. Uife Ins. 

Co., 8 N.E.2d 390, 104 Ind.App. 183. 
Ky.—Bryant’s Trustee >n Bankrupt¬ 
cy V. Stephens. 69 S.W.2d 1056, 253 
Ky. 673. 

Miss.—Fitzgerald v. McKee, 121 So. 

127, 153 Miss. 198. 

N.H.—Proctor v. Frost, 197 A. 813. 
What law governs construction of 
mortgage see infra | 21 c. 

43. U.S.—De Vaughan v. Hutchln- 
amx, D.C., 17 S.Ct. 461, 165 U.S. 566, 
41 L.Bd. 827—Pfeifer v. Wright. D. 

C.Okl., 34 P.2d 690, affirmed, C.C. 
A., 41 F.2d 464. 73 A.L.R. 932, cer¬ 
tiorari denied 61 S.Ct. 181, 282 U. 
S. 896, 76 L.Bd. 780—In re Barnett. 
C.C.A.N.Y., 12 P.2d 78. affirming. 


D. C., 12 F.2d 70. certioraM denied 
United Cigar Stores Co. of America 
V Rayher, 47 S.Ct. 94, 273 U.S. 699, 
71 LEd. 846. 

Cal.—In re Hisey's Estate, 289 P. 

889. 166 Cal.App. 678. 

Conn.— Rraman v. Babcock, 120 A. 
150. 98 Conn. 549. 

Fla.—Williams v. Kimball. 16 So. 
783. 35 Fla. 49, 48 Am.S.R. 238, 26 
UR.A. 746. 

HI,—Plenderleith v. Edwards, 159 N. 

E. 780, 328 Ill. 431—McNamara v. 
McNamara. 135 N.E. 410, 303 HI. 
191, certiorari denied 43 S.Ct. 96, 
260 U.S. 734. 67 L.Ed. 487. 

Iowa.—Beach v. Youngblood, 247 N. 

W, 545, 216 Iowa 979. 

Kan.—In re Kiernann’s Estate, 262 
P. 16, 124 Kan. 539, reversing 256 
P. 1004, 123 Kan. 718. 

Mo.—Wass V. Ilammontree, 77 S.W. 
2 d 1006. 

Neb.—In re Schram's Estate, 271 N. 

W. 694. 132 Neb. 268. 

N..T.—Frey v. Nielson, 132 A. 766, 
99 N.J.Eq. 1.35. 

N.Y.—Liowe V. Plainfleld Trust Co. 
of Plainfleld. N.J., 215 N.Y.S. 50, 
216 App.Div, 72—In re Hansen’s 
Estate, 281 N.Y.S. 617, 156 Misc. 
712—In re Slade’s Estate, 276 N.Y. 
S. 956, 154 Mi.sc. 275—In re Os¬ 
born’s Estate, 270 N.Y.S. 616, 151 
Misc. 62—In re Meyer, 192 N.Y.S. 
717, 117 Misc. 511. 

Or.—State v. looney, 40 P.2d 735, 
149 Or. 287. 

R.I.—Rhode Island Hospital Trust 
Co. V. Hail. 129 A. 832, 47 R.I. 64. 
Tex.—King v. Howry. Civ.App., 80 S. 

W.2d 790, error refused. 

44k Fla.—Williams v. Kimball, 16 
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So. 783, 35 Fla. 49, 48 Am.S.R. 238. 
26 L.R.A. 746. 

4&. U.S.—Arrott v. Heiner, C.C.A. 
Pa., 92 F.2d 778—Pringle v. Com¬ 
missioner of Internal Revenue, C.C. 
A., 64 F.2d 863, certiorari denied 
Burnet v. Pringle, 54 S.Ct. 72, 290 
U.S. 656, 78 L.Ed. 568—Brunson v. 
Commissioner of Internal Revenue, 
C.C.A., 64 P.2d 8'63, certiorari de¬ 
nied Burnet v. Brunson, 54 S.Ct. 
72. 290 U.S. 656, 78 L.Ed. 568— 
Vogel V. New York Life Ins. Co., 
C.C.A.Tex., 55 P.2d 206, certiorari 
denied 63 S.Ct. 9, 287 U.S. 604, 77 
L.Ed. 525. 

Cal.—In re Reynolds’ Estate. 20 P.2d 
323, 217 Cal. 557. 

D.C.—Prall V. Prall, 13 P.2d 305, 56 
App.D.C. 333, motion granted in 
part 15 F.2d 735, 56 App.D.C. 336. 
Ill.—Plenderleith v. Edwards, 159 N. 

E. 780. 328 HI. 431. 

Ind.—Holferd v. Coyle, 8 N.E.2d 827, 
212 Ind. 520, certiomri denied 68 
§.Ct. 408, 802 U.S. 762, 82 L.Ed. 
591. 

Iowa.—Boehm v. Rohlfs, 276 N.W. 
106. 

Mo.—Cunningham v. Klnnerk, 74 S. 

W.2d 1107, 230 Mo.App. 749. 

N.Y.—Lowe V. Plainfleld Trust Co. of 
Plainfleld. N. J., 215 N.Y.S. 50, 216 
App.Div. 72—In re Wuppermann’s 
Estate, 300 N.Y.S. 344, 164 Misc. 
900. 

R.I.—Industrial Trust Co. v. Colt, 
146 A. 857, 50 H.l. 252. 

Tex.—King v. Lowry, Civ.App., 80 8. 
W.2d 790, error refused. 

46. Cal.—In re Gracey's Estate, 268 
P. 921, 200 Cal. 482. 
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The lex rei sits controls as to the power of the 
testator to exclude natural or adopted children from 
sharing in his estate.“*7 Furthermore, the intention 
of a testator to disinherit an after-born child must 
be determined, so far as affecting real property, by 
the law of the state where such property is situat¬ 
ed.^® Whether or not land is equitably converted 
into personalty under the terms of a will depends on 
the law of the situs of the land.^® 

g. Tnurta 

The validity of an expreas trust, or the existence of 
a resulting trust, of realty is governed by the law of the 
situs. 

As is noted in the C.J.S. title Trusts § 80, also 65 
C.J. p 334 note 62, the validity of an express trust 
of real estate is tested by the law of its situs.®® 
Furthermore, whether or not a resulting trust arises 
is to be determined by the lex rei sitae.®i 

h. Powers 

The law of the situs governs the validity and sufTI- 
cieney of the execution of a power as to realty. 

As discussed in the C.J.S. title Powers § 44, also 
49 C.J. p 1298 note 77, questions as to the validity 
and sufficiency of the execution of a power as to im¬ 
movables are, as a general rule, to be determined 
by the law of the place where the property is sit¬ 
uated,®® So, where the donee of a power over 
realty is domiciled in one stale and the realty is lo¬ 
cated in another, it has been held that the construc¬ 


tion and effect of an instrument made in attempted 
execution of the power is to be determined by the 
law of the place where the realty is situated.®® 

§ 20. Form 

a. In general 

b. Contracts 

c. Conveyances 

d. Wills 

e. Marriage 

a. In General 

The lex fori governe formal procedural requiremente. 

A formality which does not affect the substance 
of the transaction but which goes to the remedy may 
be dispensed with when not required by the law of 
the forum.®^ For example, if the statute of the 
place of making requires a stamp on a certain in¬ 
strument, but the requirement is a procedural regu¬ 
lation, relating merely to evidence, it is not opera¬ 
tive when suit is brought on the instrument else¬ 
where.®® Likewise, where the statute of frauds is 
regarded as a procedural regulation rather than a 
matter of substance, an obligation may be enforced 
in the forum although it is unenforceable in the 
state of its creation.®® 

Particular instruments or matters, A discussion 
follows as to the law which governs the formal re¬ 
quirements of particular instruments or matters, 
such as contracts generally, see § 20 b infra; land 


What law governs validity of holo¬ 
graphic will see the C.J.S. title 
Wills § 201, also 68 C.J. p 716 note 
28. 

47. Ill.—Long V. Hess, 40 N.B. 3.36, 
164 Ill. 482. 45 Am.S.H. 143, 27 L. 
R.A. 791. 

4B. Ill.—Peet v. Peet. 82 N.E. 376. 
229 Ill. 341, 13 L.R.A..N.S., 780, 11 
Ann.Cas. 492. 

49. Me.—Bates v. Decree of Judge 
of Probate, 160 A. 22, 131 Me. 176. 

What law governs conversion see 
the C.J.S. title Conversion S 4. 

60l Oa.—Clark v. Baker, 196 S.E. 
760, 186 Ga. 65. 

What law governs testamentary 
trusts see the C.J.S. title Wills S 
587, also 69 C.J. p 49 note 72. 

61. U.S.—Commissioner of Internal 
Revenue v. Molter, C.C.A., 60 F.2d 
498. 

Iowa.—Acker v. Priest, 61 N.W. 236, 
92 Iowa 610. 

Tenn.—^Watkins v. Watkins, 22 S.W. 
2d 1, 160 Tenn. 1. 

What law governs resulting trust 
see the C.J.S. title Trusts S 69. also 
65 C.J. p 872 note 36. 


52. Ky.—Ligget v. Fidelity & Co¬ 
lumbia Trust Co., 118 S.W.2d 720, 
274 Ky. 387. 

Mass.—Boston Safe Deposit & Trust 
Co. V. Prlndle, 196 N.E. 793, 290 
Mass. 577. 

What law governs validity of power 
to sell realty see Agency } 8. 

63. Mass.—Sewall v. Wilmer, 132 
Mass. 131. 

S.C.—Blount v. Walker, 6 S.E. 568, 
28 S.C. 545. 

12 C.J. p 480 note 17. 

64. N.Y.—Reilly v. Stelnhart. 112 N. 
E. 468, 217 N.Y. 649. 

What law governs remedies see | 22 
infra. 

Antksntloatlom of option oontraet 

In an action brought to recover the 
balance due on an option to buy a 
concession which had been granted 
plaintllT for the construction of a 
railroad in Cuba the defense was 
that, under the law of Cuba, a valid 
contract had not been made, for the 
reason that it had not been made a 
public document. A public document 
under the Cuban civil code is one 
“authenticated by a notary or by a 
competent public official with the 
formalities required by law.*’ A con¬ 
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tract which has thus been authen¬ 
ticated is said to have been “proto- 
colized." Every assignment of rights 
“arising from an act contained in a 
public Instrument" must be express¬ 
ed in like form. The New York 
court held that the failure to au¬ 
thenticate the option as a public in¬ 
strument did not affect the substance 
of the contract, but went only to the 
remedy for its enforcement and al¬ 
lowed a recovery.—Reilly v. Stein- 
hart, 112 N.E. 468, 217 N.Y. 649, 551. 

96. Va.—Fant v. Miller, 17 Gratt.. 
Va., 47. 

What law governs necessity of 
stamps: 

Bill or note see Bills and Notes 6 
64. 

Contracts see the C.J.S. title Con¬ 
tracts 8 15, also 13 C.J. p 252 
note 64 et seq. 

66 . U.S.—Straesser-Arnold Co. v. 
Franklin Sugar Refining Co., C.C. 
A.Ill., 8 F.2d 601, certiorari denied 
46 S.Ct. 208, 270 U.S. 642, 70 L.Ed. 
776. 

What law governs statute of frauds 
see infra 5 22 f; and the C.J.S. 
title Frauds, Statute of, 8 8, also 
27 C.J. p 124 note 29 et seq.. 
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contracts, see § 20 b infra; conveyances of land, 
as by deed and mortgage and conveyance of chat¬ 
tels, see § 20 c infra; wiHs, see § 20 d infra; and 
marriage, see § 20 e infra. 

A discussion as to what law controls the formal 
validity of instruments, elsewhere treated in this 
work, may be found in connection with such treat¬ 
ments as for example, apprenticeship contracts, see 
the title Apprentices § 3; arbitration agreements, 
see the title Arbitration and Award § 16; authen¬ 
tication of affidavits, see the title Affidavits § 22 a; 
assignments, see the title Assignments § 41 b; bills 
and notes, see the title Rills and Notes § 54 ct seq; 
bonds, see the title Bonds § 5; chattel mortgages, 
see the title Chattel Mf>rtgages § 14; guaranty con¬ 
tracts, sec the C.J.S. title Guaranty § 3, also 28 C.J. 
p 937 note 47 ct seq; instruments creating a power, 
see the C.J.S. title Powers § 44, also 49 C.J. p 1298 
note 76 et seq; leases, sec the C.J.S. title Landlord 
and Tenant §§ 4, 205, also 35 C.J. p 957 note 7, 
p 1142 note 79; marriage settlements, see the C.J.S. 
title Husband and Wife § 101, also 30 C.J. p 645 
note 72; partnership contracts, see the C.J.S. title 
Partnership § 50, also 47 C.J. p 717 note 4 et seq; 
^ale of goods, see the C.J.S. title wSales §§ 6, 568, also 
55 C.J. p 210 note 40, p 1208 note 99 et seq; sepa¬ 
ration agreements, see the C.J.S. title Husband and 
Wife § 592, also 30 C.J. p lO.SS note 85 et seq; ship¬ 
ping contracts, see the C.J.S. title Shipping § 107, 
also 58 C.J. p 344 note 93; stock subscription con¬ 
tracts, see the C.J.S. title Corjiorations § 292, also 


14 C.J. p 511 note 70; and trusts, see the C.J.S. tirfe 
Trusts § 80, also 65 C.J. p 334 note 62 et seq. 

b. Contracts 

The formal validity of a contract ordinarily Is de¬ 
termined by the lex loci contractus; the formal validity 
of a land contract usually la referred to the lex rei sitae. 

As is shown in the C.J.S. title Contracts § 15, also 
13 C.J. p 252 note 52, the validity of a contract as 
to form is generally governed by the law of the 
place of contracting.®*^ The lex loci contractus 
generally controls the formality of a contract with 
respect to the necessity of writing,®* or of stamps.®® 

The formal validity of a contract for the sale of 
land has been held to be controlled by the law of 
the situs of the land,®® but in .some jurisdictions per¬ 
sonal covenants, not purporting to be conveyances, 
are controlled by the law of the place where the con¬ 
tract is made.®l 

c. Conveyances 

Unless otherwise provided by statute, the formal 
validity of a conveyance of realty Is governed by the lex 
rei sitae; as to chattels the tendency Is to apply the law 
of the actual situs. 

The formal requirements of instruments affecting 
the title to immovable property arc usually so close¬ 
ly interwoven with the essential requirements of 
such instruments as to affect their operation on the 
title to such property, and hence are controlled by 
the law governing transfers of such property gener¬ 
ally—the lex rei sitse.®^ As is related more fully in 


57. U.S.—Scudder v. TTnion Nat. 

Bank. Ill., 91 U.S. 4()f,. 23 I..Ed. 
245—Hubbard v. Exc'hanfft* Bank, 
CC.A.N.y., 72 F. 234. 

Ga.—John Hancock Mul. Eifc Ins. 
Co. V. Yates, 179 S.E. 239. 50 Ga. 
App. 713, affirmed 18.5 S.E 268. 182 
Ga. 213, certiorari irranled 57 S. 
Ct. 20, re versed on other grounds 
57 S.Ct. 129, 299 U.S. 178, 81 E.Ed. 
106. 

Ind.—Henning v. Hill, 141 N.E. 66, 
80 Ind.App. 363. citing Corpus 
Juris. 

Pa.—York Metal & Alloys Co. v. Cy¬ 
clops Steel Co., 124 A. 752, 280 Pa. 
585. 

Philippine.—Germann & Co. v. Don¬ 
aldson, Sim. & Co., 1 Philippines 
63. 

R.I.—Hunt V. Jones, 12 R.I. 265, 84 
Ani.R. 635. 

What law governs: 

Essential validity of contracts see 
supra S 11* 

Formal requisites of bill or note 
see Bills and Notes 8 54 et seq. 
Formal validity of sales contract 
see the C.J.S. title Sales fi 6. 
also 65 C.J. p 210 note 40. 


Seal 

Where the validity of a seal af¬ 
fects the obligation of the contract 
sued on, and such question Is to be 
passed on. it is to be decided by the 
law of the place of conlrat't. 

U.S.—Hums Morlg. Co. v. Hardy, 

C. C.A.N.H., 94 F.2d 477, affirming, 

D. C.. 19 F.Supp. 827. 

Vt.—Coral Gables v Christopher, 189 
A. 147, 109 A UR. 474. 

What law governs validity of seal 
see the C.J.S. title Seals S 3, also 
56 C.J. p 891 note 24. 

58. U.S.—Scudder v. Union Nat. 

Bank. 111., 91 U.S 406, 23 UEd. 245. 
Ind.—Henning v. Hill, 141 N.E. 66, 80 
Ind.App. 363, citing Corpus Juris. 
What law governs statute of frauds 
sec infra 8 22 f; and the C.J.S*. 
title Frauds, Statute of, S 3, also 
27 C.J. p 124 note 20 et seq. 

55. N.C.—Satterthwaite v. Doughty, 
44 N.C. 314, 59 Am.D. 554. 
Oontxaot void or uneuforosaUa 

There is a distinction between 
those laws which render an instru¬ 
ment void for lack of a tax stamp 
and those which provide that the un¬ 
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stamped instrument shall not be en¬ 
forceable, and the latter relates to 
the remedy, and the law of the forum 
will be applied, and the instrument 
enforced, if not obnoxious to the law 
of the forum.—Headall v. Moore, 191 
N.Y.S. 826, 199 App.DIv. 531. 

00. Colo.—^Wolf V. Burke, 32 P. 427, 
18 Colo. 264. 19 L.R.A. 792. 

What law governs formal validity of 
land contracts see the C.J.S. title 
Vendor and Purchaser 8 3, also 66 
C.J. p 484 note 83. 

01 . Mass.—Poison v. Stewart, 45 N. 

E. 737. 167 Mass. 211, 67 Am.S.R. 
452, 36 DR.A. 771. 

What law governs personal covenants 
see supra 8 19 b (3). 

68. U.S.—Robertson v. Pickrell, D. 
C.. 3 S.Ct. 407, 109 U.S. 608, 27 
UEd. 1049. 

Idaho.—Knudson v. Lythman, 200 P. 

130, 33 Idaho 794. 

What law governs: 

Acknowledgments see Acknowledg¬ 
ments 8 4. 

Transfer of immovables see supra 
S 19 c (1). 
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the CJ.S. title Deeds § 11, also 18 C.J. p 157 note 61 
et seq, the formal requirements of a deed to realty, 
in so far as affecting the operation of the deed on 
the property described therein, arc, in the absence 
of statute, controlled by the law of the place where 
the land is situated.^^ Likewise, the formal validity 
of a mortgage of realty is generally tested by the 
law of the situs of the land,®^ and the form of an 
assignment for the benefit of creditors conveying 
realty must conform to the law of the situs.®® 

By statute, however, it is frequently provided that 
deeds or conveyances of land situated within the 
state, which are executed in another slate, shall be 
regarded as valid if proved or acknowledged in con¬ 
formity with the law of the state wherein they are 
executed.®® 

With respect to chattels, the tendency is to test 
the formal validity of a conveyance by the lex rei 
sitse,®*^ although the lex loci contractus has also 
been applied.®® 

d. Wills 

The formal validity of a will diaposina of movables 


It generally governed by the law of the testator’a last 
domicile; In the case of Immovables the lex rel sltas 
controls. 

As is explained fully in the C.J.S. title Wills § 
150, also 68 C.J. p 625 note 16 et seq, unless a stat¬ 
ute otherwise provides,®® the formal validity of a 
will disposing of movables is determined by the 
law of the testator’s domicile.*^® A will disposing of 
immovable property must be executed in accord¬ 
ance with the form required by the law of the 
situs.*^^ 

A testamentary disposition of movables must be 
executed in accordance with the formalities required 
by the law of the domicile of the testator at the time 
of his death,72 ^nd not by the law of the domicile 
at the time the will is executed.^® 

6. Marriage 

The formal requirements of a marriage are controlled 
by the law of the place where It Is contracted. 

As explained in the C.J.S. title Marriage § 4, also 
38 C.J. p 1276 note 24 et seq, the formal require¬ 
ments of a marriage are controlled by the law of 
the place where the marriage takes placc.*^^ If it is 


63. U.S.—Clark v. CSraham, Ohio, 6 
Wheat. 577, 6 L.Ed. 334. 

Vt.—Harmon v. Taft. 1 Tyler 6. 

12 C.J. p 481 note 26. 

Deed of feme covert, conveylni; 
land held in her own rifrht, must be 
executed and acknowledged conform¬ 
ably to the lex loci where the land 
lies.—Harmon v. Taft, supra. 

64. Idaho.—Knudson v. Lythman, 
200 P. 130, 33 Idaho 794. 

What law go\erns formal validity of 
mortgage see the C.J.S. title Mort¬ 
gages § 12, also 41 C.J. p 292 note 
29 et seq. 

65. Okl.—^Williams v. Kemper Hund¬ 
ley, etc., Dry Goods Co., 46 P. 1148, 
4 Okl. 145. 

What law governs validity of as¬ 
signment of realty for benefit of 
creditors see Assignment.s for 
Benefil of Creditors 6S 138, 169, 
205. 

88 . Ill.—Eagan v. Connolly, 107 HI. 
458. 

12 C.J. p 481 note 34. 

What law governs formal requisites 
of deeds see the C.J.S. title Deeds 
§ 11, also 18 C.J. p 158 note 63. 

67. U.S.—Royal Baking Powder Co. 
V. Hessey, C.C.A.Md., 76 P.2d 646, 
affirming, D.C., In re L. Van Bok- 
kelen, Inc., 7 P.Supp. 639, certio¬ 
rari denied Lowendahl v. Hessey, 
66 S.Ct. 110. 296 U.S. 695, 80 UEd. 
421. 

Mass.—Hallgarten v. Oldham, 135 
Mass. 1. 46 Am.R. 433. 

Miss.—^Wyse v. Dandridge, 86 Miss. 
672, 72 Am.D. 149. 


What law governs: 

Formal validity of assignment sec 
Assignments S 41 b. 

Formal validity of chattel mort¬ 
gage see Chattel Mortgages 8 14. 
Formal validity of conditional sale 
see the C.J.S. title Sales 8 568, 
also 55 C.J. p 1211 note 30. 
Transfer of movables see supra 8 
18 d. 

68 . N.C.—Drewry v. Phillips, 44 N.C. 

. 81. 

Tenn.—Dougherty v. Curie, 2 Humph. 
453. 

But compare In re Nuckols. D.C. 
Tenn., 201 F. 437. 

69. N.T.—In re Tallmadge, 181 N.Y. 
S. 336, 109 Misc. 696. 

TO. Mo.—Thomas v. McGhee, 8 S. 

W.2d 71. 320 Mo. 619. 

Pa.—In re Beaumont. 65 A. 799, 216 
Pa. 350, 9 Ann.Cas. 42. 

71. U.S.—Robertson v. Pickrell, D. 
C.. 3 S.Ct. 407, 109 U.S. 608, 27 L. 
Ed. 1049. 

Ala.—Phillips v. Phillips, 104 So. 234, 
213 Ala. 27. 

Ill.—Peet V. Peet, 82 N.E. 376. 229 Ill. 
341, 13 L.R.A.,N.S., 780, 11 Ann. 
Cas. 492—Harrison v. Weatherby, 
' 54 N.E. 237, 180 Ill. 418. 

Mo.—Thomas v. McGhee, 8 S.W.2d 
71, 320 Mo. 519. 

72. N.Y.—Dupuy v. Wurtz, 53 N.Y. 
566—Moultrie v. Hunt, 23 N.Y. 394, 
402. 

**Xt was for • timo attomptod to 
gualify tho dootzina, in cases where 
the testator was a British subject 
who had taken up his residence and 
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actual domicil in a foreign country, 
by the principle that it was leigall.v 
impossible for one to abjure the 
country of his birth, and that there¬ 
fore such a person could not change 
his domicil; but the Judgment of the 
High Court of Delegates, in Stanley 
V. Barnes, 3 Plagg.Eccl. 373. flnall,v 
put the question at rest. In that 
case an Englishman, domiciled in 
Portugal and resident in the Por¬ 
tuguese Island of Madeira, made a 
will and four codicils, all of which 
were executed according to the Por¬ 
tuguese law, except the two last 
codicils, and they were all executed 
so as to be valid wills by the law of 
England, if it governed the ca.se. 
Detlers were granted upon the will 
and two first codieiKs, but the other 
codicils were finally pronounced 
against. The Reporter’s note ex¬ 
presses the re.suIt in these words: ‘If 
a testator (though a British subject) 
be domiciled abroad, he must con¬ 
form, in his testamentary acts, to 
the formalities required by the lex 
domicilir. (See, also, Somerville v. 
Somerville, 6 Ves.Jr. 750, 31 Reprint 
839, 9 E.R.C. 730; and Price v. Dew- 
hurst, 8 Sim. 279. 8 Eng.Ch. 279, 59 
Reprint 111, in the English Court of 
Chancery.)”—Moultrie v. Hunt, su¬ 
pra. 

73. N.Y.—Moultrie v. Hunt, supra. 

74. U.S.—Hallet v. Collins. Ala., 10 
How. 174, 18 L.Ed. 376—Kane v. 
Johnson. D.C.Mass., 13 P.2d 432— 
Ex parte Suzahna, D.C.Mass., 296 
F. 718. 
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valid in the state where performed, generally the 
marriage is valid everywhere^® 

§ 21. Construction and Interpretation 

a. In general 

b. Contracts 

c. Conveyances 

d. Wills 

a. In General 

A discussion as lo the law which governs the con¬ 
struction and interpretation of particular instru¬ 
ments treated in this title is contained in the fol¬ 
lowing subdivisions of this section: Contracts gen¬ 
erally, sec § 21 1) infra; land contracts, see § 21 b 
infra; life insurance contracts, see § 21 b infra; 
conveyances of land, as by deed and mortgage, and 
conveyances of chattels, see § 21 c infra; wills, see 
§ 21 d infra. 

A discussion as to what law governs the construc¬ 
tion and interpretation of instruments, elsewhere 
treated in this work is contained in the appropriate 
titles: Apprenticeship contracts, sec the title Ap¬ 
prentices § 3; assignments, see the title Assignments 
§ 83; bills and notes, see the title Hills and Notes § 
59; bonds, sec the title Bonds § 5; charter parties, 
see the C.J.S. title Shijiping § 32, also 58 C.J. p 130 
note 39; chattel mortgages, see the title Chattel 
Mortgages § 13; covenants, see the C.J.S. title Cov¬ 
enants §§ 21, 55, also 15 C.J. \) 1220 note 28, p 1245 


note 97; guaranty contracts, see the C.J.S. title 
Guaranty § 3, also 28 CJ. p 937 note 47 et seq; 
instruments creating a power, see the C.J.S. title 
Powers § 21, also 49 C.J. p 1260 notes 57, 58; leas¬ 
es, see the C.J.S. title Landlord and Tenant § 231, 
also 35 C.J. p 1174 note 74; marriage settlements, 
see the C.J.S. title Husband and Wife § 101, also 
30 C.J. p 645 note 71; partnership contracts, see the 
C.J.S. title Partnership § 50, also 47 C.J. p 717 note 
5 et seq; .separation agreements, see the C.J.S. title 
Husband and Wife § .S92, also 30 C.J. p 1058 note 
85 et seq; shipping contracts, see the C.J.S. title 
Shipping § 107, also 58 C.J. p 343 note 80 et seq; 
stock .subscription contracts, see the C.J.S. title Cor¬ 
porations § 301, also 14 C.J. p 535 note 96; trusts, 
sec the C.J.S. title Trusts § 160, also 65 C.J. p 496 
note 69 et seq. 

b. Contracts 

The Conflict of Laws rules which determine the law 
governing the construction and Interpretation of con¬ 
tracts are in irreconcilable conflict as between the law 
of the place of making, the law of the place of per¬ 
formance, or the law intended by the parties. 

As is observed in § 11 a supra, there is an ir¬ 
reconcilable conflict in the authorities as to the 
governing law generally as to contracts. This same 
divergence of opinion is apparent in the cases which 
discuss the law which governs the con.struction and 
interpretation of contracts. 

Frequently, it is held that the construction and 
interpretation of contracts is governed by the 
law of the place of making'^®—the lex loci contrac- 


Prozy marriaeres 

U.S,—Kane v. John.son, D C.Mass , 13 
F.2d 432—Ex parte Suzahna, DC. 
Ma.ss.. 295 F. 713. 

75. U.S.—Ex parte Suzahna, .supr.*j— 
llreat Northern lly. Co. v. John¬ 
son, N.D.. 254 F. 683, 166 C.C.A. 
IKl. 

Ala.—Osoinneh v. Watkins, ISO So 
577, 235 Ala. 564. 117 A.L R. 179. 
N.J.—Clark v. Clark, 30 A. 81. 52 N. 
J.Eq. 650. 

N.y.—In re Burke's Estate, 256 N.T. 

S. 862. 143 Misc. 268. 

Comman-law marriofires 
U.S.—Great Northern Ry. Co. v. 
Johnson. N.D., 254 F. 683. 166 C.C. 
A. 181. 

N.J.—Clark v. Clark. 30 A. 81. 62 N. 
J.Eq. 650. 

7a U.S.—Brown v. Ford Motor Co.. 
C.C.A.Okl., 48 F.2d 732—William¬ 
son Daily News v. UinoKraph Co., 
C.C.A.W.Va., 47 F.2d 523—Brace v. 
Gauirer-Korsmo Const. Co, C.C.A. 
Ark., 36 P.2d 661, certiorari denied 
60 S.Ct. 333, 281 U.S. 738, 74 L.Ed. 
1153—Wastun v. Lincoln Nat. Life 
Ins. Co. of Pt. Wayne. Ind., C.C.A. 
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S.D., 12 F.2d 422—Spellman v. 

Banker.s' Trust Co., C C.A.N.Y., 6 
F.2d 799- -Nelherwood v. Raymer. 
D.C.'Wis., 2.53 F. 615. affirmed Ray¬ 
mer V. Netherwood, 257 F. 284, 168 
C.C.A. 368. 

Ala.—W, T. Rawleifrh Medic*al Co. v. 

Walker, 77 So. 70. 16 Ala.App. 232. 
Ariz.—Forman v. BainbridKe» 274 P, 
155, 34 Ariz. 408. 

Ark.—.T R. Watkins Medical Co. v. 
John.son, 196 S.W. 465, 129 Ark. 
384. 

Del.—Lams v. F. H. Smith Co., 178 
A, 651, 6 W.W.Hurr. 477, 105 A.L. 
R. 646. 

Ga.—Beck & Grej^g: Hardware Co. v. 
Southern Surety Co., 162 S.E. 405, 
44 Ga.App. 518. 

Ind.—Crews v. Mutual Ben. Life Ins. 

Co.. App., 8 N.E.2d 390. 

Iowa.—County Suv. Bank v. Jacob¬ 
son, 211 N.W. 864. 202 Iowa 1263. 
Mass.—Tbomas G. Jewett, Jr., Ine.. 

V. Keystone Stone T'Jriller Co., 185 
N.E. 369, 282 Mass. 469. 87 A.L. 
R. 1298—Clark v. State St. Trust 
Co.. 169 N.E. 8«7. 270 Mass. 140— 
Lennon v. Cohen, 163 N.E. 63, 264 
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Mass. 414—Papadopulos v. Bright, 
161 N.E. 799, 264 Mass. 42. 

Mo.—Leftridge v Western Union 
Telegraph Co., 210 S.W. 18. 277 Mo. 

no. 

NY.--Curt is v. Delaware, etc., R. 

Co.. 74 N.Y. 116, 30 Am.R. 271. 
N.C.—Bundy v. Commercial Credit. 

Co, 157 S E. 860, 200 N.C. 611. 

SC.—Living.ston v. Atlantic Coast 
Line R. Co.. 180 S.E. 343, 176 S. 
C. 385. 

Tex.—Bernard Gloeckler Co. v. Bak¬ 
er Co., Clv.App., 52 S.W.2d 912— 
Taylor v. Leonard, Clv.App., 275 S. 

W. 134. 

Wis—Aaron v. Mango, 242 N.W. 138. 
207 Wis. 583. 

Plnee of making as governing valid¬ 
ity see supra 8 11 b. 

What law governs construction: 

Bill or note see Bills and Notes fi 
59. 

Sale of goods see the C.J.S. title 
Sales 9 70, also 65 C.J. p 214 
note 2. 

Attorney and ollent 

(1) The rights of the parties un¬ 
der a contract of retainer made in 
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tus—particularly where the place of making and 
place of performance are the same.*^® The rule that 
the law of the place of making governs is qualified 
in some cases to the extent that a contrary intention 
of the parties will control.'^® 

Where the performance of a contract is to be at 
a place other than at the place of making, the law of 
the place of performance, according to some author¬ 
ities, is to govern its construction and interpreta¬ 
tion.®® According to other authorities, the intention 
of the parties generally controls the place whose 
law will govern the construction of a contract®^ 
with the limitations and presumptions considered in 
§ 11 d (2) (3) supra. This discussion illustrates the 
confused state of the law, but for a full treatment 
of the authorities the C.J.S. title Contracts § 12 et 
seq, also 13 C.J. p 247 note 10 ct seq, and the cross 
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references therein should be consulted. 

Life insurance contracts. As is discussed more 
fully in the C.J.S. title Insurance § 52, also 32 C.J. 
p 977 note 46, 37 C.J. p 364 note 74, the construc¬ 
tion of a life insurance contract in some jurisdic¬ 
tions is governed by the law of the place where the 
contract is made,®2 especially where the contract is 
to be performed in the same state.®® 

The designation of the beneficiary in a policy of 
life insurance, it has been held, is to be governed 
rather by the rules applicable to testamentary dis¬ 
positions than by those applicable to contracts in 
general, when the question arises other than be¬ 
tween the insurer and the insured, and will be con¬ 
strued according to the law of the domicile of the 
insured.®^ A decision similar in effect has been 
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New York are determined by the 
laws of that state.—Spellman v. 
Bankers' Trust Co.. C.C.A.N.Y., 6 F.2d 
799. 

(2) Rights of parties to attorney's 
contingent fee contract are determin¬ 
able by laws of state In which the 
contract was made.—Shat tuck v. 
Pennsylvania R. Co., D.C.N.V.. 48 F. 
2d 346. 

77. U.S.—Weber Showcase & Fix¬ 
ture Co. V. Waugh, D.C.Waah., 42 
F.2d 515—Burns Mortg. Co. v. 
Hardy, D.C.N.H., 19 P.Supp. 827, 
affirmed, C.C.A.. 94 F.2d 477. 

Mo.—State of Kansas ex rel. Winkle 
Terra Cotta Co. v. U. S. Fidelity & 
Guaranty Co., 14 S.W.2d 576, 322 
Mo. 121. 

Pa.—Allshouse v. Ramsay, 6 W^hart. 
331, 37 Am.!). 417. 

Vt.—Peck V. Mayo, 14 Vt. 33, 39 Am. 
D. 205. 

78b U.S.—Griffin Mfg. Co. v. Boom 
Boiler & Welding Co., C.C.A.Ohio, 
90 F.2d 209, certiorari denied 58 S. 
Ct. 143, 302 U.S. 741—In re Goor- 
man, D.C Mich., 283 F. 119—First 
Nat. Bank v. Pipe & Contractors’ 
Supply Co., C.C.A.Conn., 273 F. 105, 
reversing, D.C., Pipe & Contractors’ 
Supply Co. V. First Nat. Bank, 268 
F. 138. 

Fla.—Connor v. Blliott, 85 So. 164, 79 
Fla. 513, 524, certiorari dismissed 
41 S.Ct. 148, 254 U.S. 665, 65 L.Ed. 
465. 

N.y.—Benton v. Safe Deposit Bank 
of Pottsvllle, Pa., 174 N.E. 648, 266 
N.Y. 260, reversing 243 N.Y.S. 806, 
229 App.Div. 851. 

W.Va.—People’s State Bank of Crown 
Point, Ind. v. Jeffries, 129 S.E. 462, 
99 W.Va. 399—Franklin Sugar Re¬ 
fining Co. V. Martin-Nelly Grocery 
Co., 119 8.E. 473, 94 W.Va. 604— 
State V. Hall, 114 S.E. 250, 91 W. 
Va. 648. 

79. U.S.—Liverpool, etc.. Steam Co. 
V. Phenix Ins. Co., N.Y., 9 S.Ct. 


469. 129 U.S. 397, 32 L.Ed. 788— 
Lawrence Nat. Bank v. Rice, C.C. 
A.Kiin.. 82 F.2d 28. rehearing de¬ 
nied 83 F.2d 642—Gaston. Wil¬ 
liams & Wigmore of Canada v. 
Warner. C.C.A.N.Y.. 272 F. 56. cer¬ 
tiorari granted 41 S.Ct. 534, 256 U. 
S. 687. 65 L.Ed. 1172, and affirmed 
43 S.Ct. 18. 260 U.S. 201. 67 L.Ed. 
210 . 

Ky.—Deln.s’ Adm’r v. Gibhs, 78 S.W. 

2d 346, 257 Ky. 469. 

N.Y.—Dyke v. Erie R. Co., 45 N.Y. 
113, 6 Ain.R. 43—Strebler v. Wolf, 
273 N.Y.S. 653, 152 Misc. 859. 

80. U.S.—London Assurance v. Com- 
panhia de Moagens, do Barrelro. 
Pa.. 17 S.Ct. 786 167 U.S. 149, 42 
L.Ed. 113. 

Ky.—Western Union Tel. Co. v. I..ac- 
er. 93 S.W. 34, 122 Ky. 839, 29 Ky. 
L. 379, 121 Am.S.R. 502, 5 L.R.A , 
N.S., 751. 

Va.—Poole V. Perkins. 3 01 S.E. 240, 
126 Va. 331. 18 A.L.K. 1509. 

Place of performance as governing 
validity see supra S 11 c. 

Attorney and client 

Where a contract covering the em¬ 
ployment of an attorney to pro.secute 
a cause of action for personal inju¬ 
ries contemplated that it should be 
performed in Arkansas, and suit pur¬ 
suant to it was in fact brought in the 
state, the contract was governed hy 
and construable with reference to the 
laws of Arkansas.—Sizer v. Midland 
Valley R. Co., 217 S.W. 6, 141 Ark. 
369. 

Perfomumoe In several states 

“A contract made in one State, to 
be performed partly where made and 
partly in another State, should be 
construed, in fixing a liability for 
its breach, according to the laws of 
the Jurisdiction where the breach oc¬ 
curred; for it must be conclusively 
presumed that the parties entered 
into it with such intent, purposing 
that in its execution, as well as in 
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its construction, the laws of each 
State where it was being performed 
were to be read into It."—Western 
Union Tel. Co. v. Locer, 93 S.W. 34, 
122 Ky. 839, 842, 29 Ky.L. 379, 121 
Am.S.R. 502, 5 L.R.A.,N.S., 751. 

81. U.S.—Pritchard v. Norton, La., 
1 S.Ct. 102, 106 U.S. 124, 27 L.Ed. 
104. 

N.J.—Mayer v. Roche, 76 A. 236, 77 
N.J.Law 681. 

Intention of parties as governing 
validity see supra 5 11 d. 
Stipulation as to law 

Provision of a contract of employ¬ 
ment that It should be interpreted 
and enforced in accordance with 
laws of another state, made in good 
faith, is valid, and governs the em¬ 
ployer's right to discharge his em¬ 
ployee.—Poliak v. Danbury Mfg. Co., 
131 A. 426, 103 Conn. 553. 

88 . Mo.—Evans v. Equitable Life 
Assur. Soc. of U. S., App., 109 S.W. 
2d 380—McDonnell v. Hawkeye 
Life Ins. Co. of Des Moines, Iowa, 
App., 64 S.W.2d 748—Moseley v. 
Victory Life Ins. Co., 45 S.W.2d 
119, 226 Mo.App. 566. 

N.J.—Metropolitan Life Ins. Co. v. 
Lodzinski. 194 A. 79, 122 N.J.Eq. 
404. modifying 188 A. 681. 121 N.J. 
Eq. 183. 

Beneflciia or fraternal iusnranoe 

Mo.—Reece v. Security Ben. AsB’n, 
App., 114 S.W.2d 207—Bolin v. 
Sovereign Camp, W. O. W., App., 
13 2 S.W.2d 682. transferred 98 S. 
W.2d 681. 339 Mo. 618, and certio¬ 
rari granted Sovereign Camp, W. O. 
W. v. Bolin, 68 S.Ct. 1068, 304 U.S. 
567, 82 L.Ed. 1525. 

83. Neb.—Lawrence v. Equitable 
Life Ins. Co. of Iowa, 267 N.W. 
530. 128 Neb. 72. 

84. U.S.—Knights Templars, etc., 
Mut. Aid Assoc, v. Greene, C.C. 
Ohio, 79 F. 461. 
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reached also by regarding the question as not one of 
construction at all, but as one of distribution.*® 

Land contracts. As is discussed in the C.J.S. ti¬ 
tles Contracts § 17, also 13 C.J. p 256 note 77, and 
Vendor and Purchaser § 3, also 66 C.J. p 484 note 
84, the construction of a contract for the sale of 
realty is governed ordinarily by the law of the place 
where the land is situated,*® particularly where the 
contract also is made in the state where the land is 
located.**^ 

c. ConveyanceB 

The lex rel 8it» ordinarily controls as to the con¬ 
struction of Instruments conveying interests In land, such 
as deeds and mortgages, and the same rule has been 
applied to chattels where the parties resided at the situs 
of the property. 

The construction of instruments conveying inter¬ 
ests in real estate is, according to the generally an¬ 
nounced rule, controlled by the lex rei sitae*.** So, 
as appears in detail in the CJ.S. title Deeds § 80, 
also 18 C.J. p 251 note 15, a deed ordinarily is to be 
construed according to the law of the state where 
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the land is located.** Furthermore, the construc¬ 
tion and effect of a mortgage of realty ordinarily is 
governed by the law of the place where the realty is 
situated.*® 

A conveyance of chattels is to be construed, it 
has been held, according to the law of the place 
where the parties and property are at the time of its 
execution.*! 

d. WiUs 

The intention and meaning of a testator as expressed 
In his will is ascertained by the law of his domicile, ex¬ 
cept in some Jurisdictions where the lex rei sitse controls 
as to Immovables; the operative effect of a will Is de¬ 
termined by the law of the testator’s domicile In case of 
movables, and In the case of immovables by the lex rei 
sitae. 

As is discussed in detail in the C.J.S. title Wills § 
587, also 69 C.J. p 44 note 28 et seq, the construc¬ 
tion and interpretation of a will for the purpose 
of ascertaining the testator’s meaning and inten¬ 
tion ordinarily is governed by the law of the dom¬ 
icile of the testator.*^ This rule applies to mova- 


85. Hawaii.—Carter v. Mutual L. 

Ins. Co, 10 Hawaii 559. 564. 

Divorce m affecting* l)eneflclar7*a 
right 

Where a policy of life in.suranee 
was to the wife of the insured "if 
llvine, if not living to hi.s executors, 
administrators or assigns," and the 
doubt arose from the fact that the | 
insured, prior to his decease obtain¬ 
ed a decree of divorce from his wife 
on the ground of adullery, the va¬ 
lidity and effeet of which decree were 
questioned and the court said; "The 
first point relied on is, that the court 
manifestly erred in construing the 
policy as a Hawaiian contract, 
whereas It appears upon its face to 
be a New York contract. . . . 

And this seems to be the source of 
misund€>rstanding in this case. Con¬ 
struction is confused with ownership. 
If A had po.ssession of certain per¬ 
sonal property under a contract it 
might be a question of the construc¬ 
tion of the contract whether A’s in¬ 
terest was in his own right, and, if 
so, what that interest was, or, if A 
had died, It might be a question of 
construction whether the property 
should then pass to A’s representa¬ 
tives or to some one else. These 
questions would be decided by the 
law of the place of contract. But 
suppose the contract were construed 
as having passed the property abso¬ 
lutely to A and his representatives, 
the further question who were the 
representatives would be one, not of 
construction, but of distribution, to 
be solved by the law of the place, 
not of the contract, but of A’s domi¬ 
cil. Or, suppose A had previously 


assigned the property, his represen¬ 
tatives would not take at all—not 
beeau.se of an erroneous construction 
of the contrac’t by the law of domicil 
or any other law, but because the 
ownership of the property had chang¬ 
ed—a question which might neces- 
.sarily be determined by some other 
law, as the law of the place of as¬ 
signment, if that were a different 
place. So, if A had become bankrupt 
and the property had become assign¬ 
ed by opemtion of law to his as¬ 
signee in bankruptcy. So, if A had 
married and the property had pa,ssed 
by law to her husband. So, as in 
this case, if a divorce had been ob¬ 
tained against her, and the property 
had thereupon passed to her husband 
i»y operation of law To allow an 
assignee of a contract to recover, is 
not to vary the terms of the original 
contract, but to enforce* the terms 
of the contract of assignment."—c:!ar- j 
ter v. Mutual L. Ins. Co., supra. 

86. U.S,—Kneberg v. H. Li. Green 
Co., C.C.A.Ill., «9 F.2d 100—Hamil¬ 
ton v. Glassoll, C.C.A.La., 57 F.2d 
1032. 

Pa.—In re Hagerman’s Kstute, 177 A. 
766, 318 Pa. 140. 

Contract for cultivation of land 

"Where a contract for the cultiva¬ 
tion of lands in Arkansas was made 
in Missouri, and settlements between 
the parties were to be made there, 
the contract was a Missouri contract, 
and its interpretation must be gov¬ 
erned by the laws of that state.— 
Wilson V. Todhunter, 207 S.W. 221, 
137 Ark. 80. 

; 87. N.y.—Vander Horst v. Kittredge, 
241 N.Y.S. 302, 229 App.Div. 126. 
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W.Vn.—Franklin Sugar Refining Co. 

V. Martin-Nelly Grocery Co., 119 S. 
E. 473, 94 W.Va. 504. 

88 . Pla.—Connor v. Elliott, 85 So. 
164, 7.9 Fla. 513, 624, certiorari 
dismissed 41 S.Ct. 148, 254 U.S. 
665. 65 UEd. 465. 

Ill.—-Peet V. Peet, 82 N.E. 376, 229 
Ill. 341. 13 L..K.A.,N.S., 780. 11 

Ann.Cas. 492. 

Iowa.—Liiljedahl v. Glassgow. 180 N. 

W. 870, 190 Iowa 827. 

Me.—Bates v. Decree of Judge of 
I’robute. 160 A. 22. 131 Me. 176. 
N.Y.—l.iO'we V. Plainfield Trust Co. 
of Plainfield, N. J., 215 N.Y.S. 60, 
216 App.Div. 72. 

88 . Md—Peter v. Peter, 110 A. 211. 
136 Md. 157. 

90 . Fla.—iTonnor v. Elliott. 8b So. 
164, 79 Fla. 61,3, 524, certiorari dis¬ 
missed 41 S.Ct. 148, 264 U.S. 665 
65 L.Ed. 465. 

What law governs construction of 
mortgages see the C.J.S. title 
Mortgages § 151, also 41 C.J. p 44S 
notes 52, 53. 

91 . Ala.—Inge v. Murphy, 10 Ala. 

886 . 

What law governs validity of trans¬ 
fer of ehaltels see supra { 18 d 
( 1 ). 

92. Mass.—Holmes v. Dunning. 167 
N.E. 358. 260 Mass. 250. 

Minn.—Sponberg v. Lldstrom, 247 N. 
W. 679, 187 Minn. 650, affirming 245 
N.W. 636, 187 Minn. 650, certiorari 
denied Lldstrom v. Sponberg, 64 S 
Ct. 67, 290 U.S. 650, 78 L.Ed. 664. 
Miss.—Harrow v. Moore, 142 So. 447, 
163 Miss. 705. 

Mo.—Selleck v. Hawley, 66 S.W.2d 
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bles.®® Words in a will which have been judicially 
defined by the courts in the testator’s domicile are 
to be construed with reference to such definitions.®^ 

Except in some jurisdictions where the law of 
the situs governs, the rule that the law of the 
testator’s domicile governs the construction and 
interpretation of a will, so far as concerns the as¬ 
certainment of the testator’s intention, has been ap¬ 
plied to the construction of a will devising immova¬ 
bles.®® 

As to the operative effect of the will and the 
rights of the parties thereunder, its construction as 
to personalty is governed by the law of the domi¬ 
cile of the testator,®*^ and by the lex rei sita? as 
to the disposition of real estate, or the creation of 
an interest therein.®® 

§ 22. Remedies 

a. In general 

b. Contracts 


c. Torts 

d. Parties 

e. Limitations of actions 

f. Statute of frauds 

g. Set-off and counterclaim 

h. Revival and survival of actions 

i. Evidence 

j. Competency of witnesses 

k. Damages 

a. In General 

The lex fori generally controli all matters pertaining 
to remedy and procedure. 

While the substantive rights of the parlies to an 
action arc governed by the lex loci, the law of the 
place where the right was acquired or the liability 
was incurred, see the C.J.S. title Actions § 2 a, the 
lex fori see supra § 9, or law of the jurisdiction in 
which relief is sought,®® controls as to all matters 
pertaining to remedial, as distinguished from •sub¬ 
stantive, rights.! which has been vin- 


387. 331 Mo. 1038—Freund v. 

Sehlllins, 6 S.W.2d 673. 222 Mo. 
App. 901. 

SahaognoBtly acgnlred doxnicila 

“We cannot admit that a rule of 
construction, properly so cjilled, not 
known to the law of the party’s 
domicile when he made his will, Is 
necessarily to be imported into it by 
reason of his dying domiciled else¬ 
where.”—Staigg V, Atkinson, 12 N.E. 
354. 144 Mass. 564, 569. 

93 . IT.S.—Harrison v. Nixon, Pa., 9 
Pet. 483, 9 L.Ed. 201. 

Md.—Harding v. Schapiro, 87 A. 951, 
120 Md. 541. 

Mass.—Holmes v. Dunning. 157 N.E. 
358. 260 Mass. 250—Sewall v. Wil- 
mer, 132 Mass. 131. 

Tex.—Dunham v. Cros.sland, Civ.App., 
115 SW.2d 742, error granted. 

94b N.J.—Ryder v. Myers, 167 A. 22, 
113 N..l.Eq. 360, affirmed 169 A. 
691, 115 N.J.Eq. 169. 

What law governs meaning of wards 
in will see the C.J.S. title Wills 
8 587, also 69 C.J. p 48 note 53 et 
seq. 

99 . Ill.—Peel v. Peet, 82 N.E. 376, 
229 Ill. 341. 348. 13 L..R.A..N.S.. 780, 
11 Ann.Caa. 492. 

Iowa.—Scofield v. Hadden, 220 N.W. 
1, 206 Iowa 597. 

96 . Mass.—Jacobs v. Whitney, 91 N. 
E. 1009, 205 Mass. 477, 18 Ann.Cas. 
576. 

What law governs construction of 
devise see the C.J.S. title Wills 9 
587, also 69 C.J. p 44 notes 30, 31. 

97. Mass.—Holmes v. Dunning, 157 
N.E. 358. 260 Mass. 250. 

98 . Mass.—Jacobs v. Whitney, 91 N. 
E. 1009, 205 Mass. 477, 18 Ann-Cas. 
676. 


What law governs operative efTeet of 
win see the C.J.S. title Wills 9 587. 
also 69 C.J. p 45 note 32. p 46 note 
33. 

Bes jndloata as to conversion from 
realty to personalty 

A decision by the courts of the 
domicile of the testatrix that her 
will worked a conversion of all her 
realty into personalty, is not con¬ 
clusive on the courts of a sister state 
with respect to the effect of the will 
on the title to real properly in that 
state.—Clarke v. Clarke, Conn., 20 S. 
Ct. 873, 178 U.S. 186. 44 L.Ed. 1028. 

99 . U.S. —U, S. Hank v. Donnally, 
Va., 8 Pet. 361. 8 L.Ed. 974. 

1. IT.S.—Central Vermont Hy. Co. v. 
White, Vt.. 35 S.Ct. 865, 238 U.S. 
507. 59 L.Ed. 1433, Ann.Cas.l 91 OK 
252—Wilcox v. Hunt. La., 13 Pet. 
378, 10 L.Ed. 209—Lykes Bros. S. 
S. Co. V. Esteves, C.C.A.Tex., 89 
F.2d 628—Atchison, T. & S. F. Ry. 
Co. v. Spencer, C C.A.Anz., 20 F.2d 
714—Federal Surely Co. v. Minne¬ 
apolis Steel & Machinery Co., C.C. 
A.Minn., 17 F.2d 242—Cramp!on v. 
D. V. Frione Co., D.C.Conn., 1 F. 
Supp. 989. 

Ala.—Coral Gables v. Patterson, 181 
So. 236, 237, citing Corpus Juris— 
Strawn v. Caffee, 178 So. 430, 434, 
citing Corpus Juris. 

Ark.—Huff V. Iowa City State Bank, 
204 S.W. 306, 134 Ark. 495. 

Colo.—Mosko V. Matthews, 284 P. 
1021, 87 Colo. 55. 

Del.—Skill man v. Conner, Super., 193 
A. 563. 

Ill.—Stix, Baer & Fuller Co. v. 
Woesthaus Motor Co., 1 N.E.2d 796, 
284 Ill.App. 801. 

Iowa.—Peoria Engraving Co. v. 

Streator Cold Storage Door Co., 
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266 N.W. 548, 221 Iowa 690—Red- 
fern V. Redfcrn, 236 N.W. 399, 400, 
citing Corpus Juris. 

Ky.—Travelers Ins Co. v. Mahon, 117 
S.W.2d 909, 273 Ky. 691. 

Me.—Winslow v. Tibbetts, 162 A. 785, 
131 Me. 318. 

Mass.--Corkum v. Clark, 161 N.E. 912, 
263 Mass. 378—Pearsall v. Dwight, 
2 Mass. 84, 3 Am.D. 35. 

Mich.—Meyer v. Weimaster, 270 N.W. 
715, 278 Mich. 370-Eskovilz v. 

Berger, 268 N.W. 883, 276 Mich. 
536. 

Minn.—Moore v. Lillehaugen, 185 N. 
W. 958. 959, 150 Minn. 492, citing 

Corpus Juris. 

Miss.—Dunn Const. Co. v. Bourne, 
169 So. 841. 843. 172 Miss. 620, 

citing Corpus Juris—D’Antoni v. 
Teche Lines. 143 So. 415, 163 Miss. 
668 . 

Mo.—Menard v. (loltra, 40 S.W.2d 
1053, 328 Mo. 368—11111 v. Illinois 
Terminal Co., App., 100 S.W.2d 40 
—La Duke v. Dexter, App., 202 S. 
W. 264, 257, citing Corpus Juris— 
Hargis V. Denny, App., 117 S.W.2d 
368. 

N.H.—Precourt v. Driscoll, 167 A. 

625, 527, 85 N.H. 28. 78 A.L.R. 874. 
N.Y.—Buffalo Forge Co. v. Fidelity 
& Casualty Co. of New Yortc, 266 
N.Y.S. 329. 142 Misc. 647—Smith 
v. Spinolla, 2 Johns. 198—Nash v. 
Tupper, 1 Cai. 402, 2 Am.D. 197. 
N.C.—Clodfelter v. Wells, 195 S.E. 
11, 212 N.C. 823—Howard v. How¬ 
ard. 158 S.E. 101, 200 N.C. 674. 
Ohio.—Preas v. Sullivan, 200 N.E. 

639, 130 Ohio St. 486. 

Or.—McGirl v. Brewer, 285 P. 208, 
210, 132 Or. 422, citing Corpus 
Juris. 

I Pa.—Lewis v. Linton, 24 Pa.Co. 188 
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bodied by the American Law Institute in its Re¬ 
statement of the Law of Conflict of Laws,2 obtains 
whether the action is on contract or for tort.3 

The rule of comity extends to substantive rights 
only and does not in general apply to remedies.^ 
Each state regulates its own jurisprudence in its 
own way,® and procedural statutes cannot be given 
extraterritorial effect.® Litigants who, although 
nonresidents, resort to the courts of a state or are 
compelled to appear therein may not insist upon the 
trial of their rights by some other or different rules 
of procedure which may prevail in the state in 
which the cause of action arose.^ 

The only uncertainty which may arise concerning 
the rule that the lex fori regulates all remedial mat¬ 
ters results from the conflicting views as to what 
matters fall within one or the other of such classes 
of rights,® or where the same claim may, according 
to the surrounding conditions, fall into either class.*'^ 
Matter of substance, whether presented by way of 
an objection to the admissibility of evidence or as a 
point in pleading, is a matter of right, and not of 
remedy,^® but it is frequ.nitly difficult to ascertain 
whether a particular inquiry relates to the remedy 
or to a substantive right.^i Matters of substance 
and procedure must not be confounded because they 


happen to have the same namc.^2 

Statutes creating special remedy. As is observed 
is § 4 g (1) (b) supra, a statute conferring a spe¬ 
cial or peculiar remedy will not be extended to caus¬ 
es of action arising in a foreign state unless by a 
fair and reasonable construction it is applicable 
thereto. 

Determination by court of forum. It is within the 
competency of the court of the forum to determine 
what is matter of procedure and what of sub¬ 
stance,^® with the limitation, however, that if a sub¬ 
stantive foreign rule is embodied in a statute and 
the court of the forum erroneously decides that the 
point involved is procedural rather than substantive, 
thereby applying its own rule instead of the foreign 
statute, there is a denial of full faith and credit to 
the foreign statutc.^^ 

Lex loci controlling remedy. As an exception to 
the general rule that the lex fori controls the reme¬ 
dy and procedure it has been held that, in the ab¬ 
sence of intervening domestic interests, the lex loci 
will govern the remedy when the foreign remedy 
is so inseparable from the cause of action that it 
must be enforced to preserve the integrity and char¬ 
acter of the cause and when such remedy is prac¬ 
tically available.^® 


—Smith V. Franklin, 20 Pa.Disl. & 
Co. 131. 

S.D. -Baird v. Mall, 232 N.W. 47. 57 
S.D. 309, modified on other {^round.s 
Baird v. Barnes, 235 N.AV. 122, 58 
S.D. 128—Knittle v, Ellenbusch, 
159 N.W. 893, 38 S.D. 22. 

Term.—Fox v. River Heights, .App., 
118 S.W.2d 1104. 

Tex.—Jones v. Louisiana Western 
Ry. Co.. Com.App., 243 S.W. 970. 
978, riling Corpus Juris —T^yons 
V. Texas, etc., R. Co., Civ.App., 36 
S.W. 1007. 

Vt.—Coral (lahles v. Christopher, 189 
A. 147, 109 A.L.R. 474. 

Va.—Jones v. Hook, 2 Rand. 303, 14 
Am.D. 783. 

W.Va.—Wood V. Shrewsbury. 186 S. 
E. 294, 296. 117 W.Va. 669, citing 

Corpus Juris. 

Wis.—Oertcl v. Williams. 251 N.W. 
465. 214 Wis. 68. 

12 C.J. p 483 note 65, p 447 note 12. 
What law governs: 

Actions see Actions § 2 b. 

Formal procedural requirements 
see supra 5 20 a. 

8- Restatement, Conflict of Laws S 
585. 

8* Ala.—Caine r. St. Louis & S. F. 
R. Co., 96 So. 876, 209 Ala. 181, 32 
A.L.R. 793. 

What law governs procedure In con¬ 
tract and tort actions see infra 5 
22 b, c. 

4- Tex.—Strawn Mercantile Co. v. 


First Nat. Bank. Civ.App., 279 S. i 
W. 473. 1 

5. Vt.—Coral Cables v. Christopher, 
189 A. 147, 108 Vt. 414, 109 A.L.R. 
474. 

6. TI.S.—E. C. Warner Co. v. W. B. 
Foshay Co., C.C.A.Minn., 57 F.2d 
656, certiorari denied 52 S.Ct. 641, 
286 U.S. 558, 76 L.Ed. 1292. 

7. Mich.—McColl v. Wardowski, 273 
N.W. 736, 280 Mich. 374—Walton 
School of Commerce v. Stroud, 226 
N.W. 883, 248 Mich. 85. 

N.H.—Connecticut Valley Lumber Co. 
V. Maine Cent. R. R., 103 A. 263, 78 
N.H. 563. 

N.Y.—Mertz v. Mertz, 3 N.E.2d 597, 
271 N.y. 466, affirming 285 N.Y.S. 
690, 247 App.Div. 713, affirming 284 
N.Y.S. 83, 168 Miac. 86. 

8 . U.S.—Pritchard v. Norton, La., 1 
set. 102, 106 U.S. 124, 27 L.Ed. 
104. 

9. U.S.—Pritchard v. Norton, supra. 

10. U.S.—Pritchard v. Norton, su¬ 
pra. 

N.H.—Young V. American Express 
Co., 86 A. 138, 76 N.H. 682—Kim¬ 
ball V. Kimball, 73 A. 408, 76 N.H. 
291. 

11. U.S.—Pritchard v. Norton, La., 
1 S.Ct. 102, 106 U.S. 124, 129, 27 L. 
Ed. 104. 

Me.—Pringle v. Gibson, 196 A. 695, 
135 Me. 297, rehearing denied 197 
A. 297. 


12. U.S.—Central Vermont Ry. Co. 
V. White, Vt.. 36 S.Ct. 865, 238 U. 
S. 507, 69 L.Ed. 1433. Ann.Cas. 
1916B 252. 

Conn.—New England Fruit & Pro¬ 
duce Co. V. Hines, 116 A. 243, 97 
Conn. 22.5. 

13. N.Y.—Murray v. New York, O. 
& W. It. Co.. 276 N.Y.S. 10, 242 App. 
Div. 374. 

See Restatement, Conflict of Laws, 

8 584. 

14. U.S—John Hancock Mutual Life 
Tns. Co. V. Yates, Ga.. 67 S.Ct. 129, 
299 U.S. 178, 81 L.Ed. 106. 

15. U.S.—Lykes Bros. S. S. Co. v. 
Estevo.s, C.C.A.Tex., 89 F.2d 628. 

Iowa.—Dorr Cattle Co. v. Des Moines 
Nat. Bank. 98 N.W. 918, 102 N.W. 
836, 127 Iowa 163, 4 Ann.Cas. 619. 
N.H.—Precourt v. Driscoll, 167 A. 
625, 527, 86 N.H. 280, 78 A.L.R. 
874. 

DlsousBlon of ozoeptioa 

“The general principle that reme¬ 
dial rights are determined by local 
law is too well established to need 
discussion. . . . But, when the 

remed'ial law of the foreign Jurisdic¬ 
tion is so associated and incorporat¬ 
ed with its substantive law as to be 
necessary in order to maintain and 
validate it, a question of difficulty 
is presented. If the local remedy re¬ 
sults in destroying or altering the 
foreign cause of action, the ends of 


949 



CONFLICT OF LAWS 


IS C.J.S. 
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Applications of general rule. The general rule 
that the lex fori governs as to matters of remedy 
and procedure applies to the form of action or proc¬ 
ess;^® the joinder of causes of action the items 
of, and right to, costs the right to arrest on 
mesne process whether the suit is to be brought 
in a court of law or in equity matters of plead¬ 
ing ,21 including the construction22 and the suffi¬ 
ciency of the pleadings ;23 and exemptions from 
garnishnient24 ©r execution,26 unless the foreign 


exemption statute forms a part of the substantive 
right.26 

b. Contracts 

The lex fori regulates the remedy and procedure for 
breach of contract. 

The various rules discussed in § 11 supra as to the 
law which governs the nature, validity, and inter¬ 
pretation of contracts do not apply with respect to 
the remedy and procedure for the enforcement of 


comity are not only defeated, but 
rights are ffiven or liabilities im¬ 
posed in respect to a foreign trans¬ 
action afCocting its legal character. 
One way to avoid such a result is 
to take no Jurisdiction, as was done 
in Crippen v. Laighton, 44 A. 538, 69 
N.H. 640, 46 L..n.A. 467, 76 Am.St. 
Rep. 192. The other way is to make 
an exception to the rule applying the 
local law when the foreign remedy 
is so inseparable from the cause of 
action that it must be enforced to 
preserve the integrity and character 
of the cause and when such remedy 
is practically available. The vindi¬ 
cation of substantive rights should 
not mean their loss or alteration, 
and, when no local policy is adverse¬ 
ly affected, strict adherence to a rule 
which becomes arbitrary and works 
injustice in a given case may well be 
dispensed with. Authority on the 
point is scanty, and its weight is 
po.ssibly against the proposition. 
But it would seem that comity may 
properly recognize it when the sit¬ 
uation in a particular case warrants. 
The ^courtesy’ of comity should not 
become discourtesy. If the door is 
to be opened, the visitor’s creden¬ 
tials should be respected. It is not 
intended to declare any rule going 
beyond the demands of the particu¬ 
lar situation here presented. The 
policy to apply local remedial law is 
deeply settled and strongly built. 
Exceptions to its control must be in¬ 
frequent and determinable upon their 
own special features.”—Precourt v. 
Driscoll, supra. 

16. U.S.—Burns Mortg. Co., Inc. v. 
Hardy. D.C.N.H.. 19 F.Supp. 827, 
affirmed, C.C.A.. 94 F.2d 477. 

Me.—^Alropa Corporation v. Britton, 
188 A. 722, 135 Me. 41. 

Mich.—Walton School of Commerce 
V. Stroud, 226 N.W. 883, 248 Mich. 
86 . 

Or.—McOirl v. Brewer, 285 P. 208, 
132 Or. 422, adhering to 280 P. 
608, 132 Or. 422. 

Pa.—Smith v. Franklin, 20 Pa.Dist. 
& Co. 181, 124, quoting 2 Wharton 
Confl. of Laws p 1489 { 747. 

R.I.—^Nowell V. Waterman. 168 A. 

402, 63 R.I. 16. 

12 C.J. p 486 note 67. 

17. Mich.—Tuttle v. Everhot Heater 
Co., 249 N.W. 467, 264 Mich. 60. 


18. Neb.—Hartford Security Co. v. 
Eyer. 64 N.W. 838, 36 Neb. 607, 38 
Am.S.R. 736. 

What law governs costs: 

Generally see the C.J.S. title Costs 
8 4, also 16 C.J. p 23 note 33. 

In arbitration proceedings see Ar¬ 
bitration and Award 8 134. 

19. N.T.—Peck v. Hozler. 14 Johns 
346. 

12 C.J. p 486 note 71. 

What law governs arrest in actions 
on contract see Arrest 5 25 b; and 
the C.J.S. title Contracts 8 21, 

also 13 C.J. p 260 note 38. 
Discharge from arrest under in¬ 
solvency laws as exempting debtor 
from arrest in another state see 
the C.J.S. title Insolvency 8 17, 
also 32 C.J. p 908 notes 7, 8. 

90. U.S.—Duvall-Percival Trust Co. 

V. Jenkins, C.C.A.Kan., 16 F.2d 223. 
12 C.J. p 486 note 72. 

81. Mo.—Illinois Fael Co. v. Mobile 
& O. R. Co., 8 S.W.2d 834, 319 Mo. 
899, certiorari denied Mobile & O. 
R. Co. V. Illinois P"uel Co., 49 S.Ct. 
34. 278 U.S. 640. 73 L.Ed. 656. 
Minn.—Moore v. Liillehaugen, 186 N. 

W. 958. iGO Minn. 492. 

Mo.—Hargis v. Denny, App., 117 S.W. 
2d 368—La Duke v. Dexter, App., 
202 S.W. 264. 

Pleading amramption of risk 

Connecticut rule that injured auto¬ 
mobile guest’s assumption of risk 
must be specially pleaded, being a 
rule of procedure, applies in an ac¬ 
tion in Connecticut, although the ac¬ 
cident occurred In Massachusetts.— 
Slobodnjak v. Coyne, 166 A. 681, 116 
Conn. 546. 

Ploading Mtoppol 

Mo.—Illinois Fuel Co. v. Mobile & 
O. R. Co., 8 S.W.2d 834, 319 Mo. 
899, certiorari denied Mobile & O. 
R. Co. V. Illinois Fuel Co., 49 S.Ct. 
34, 278 U.S. 640, 73 L.Ed. 666. 
Pleading foreign tewe 

(1) The lex fori is decisive as to 
the necessity and manner of plead¬ 
ing foreign laws on which a transi¬ 
tory action is based.—^Panama Elec¬ 
tric Ry. Co. V. Moyers, Canal Zone, 
249 F. 19, 161 C.C.A. 79. 

(2) In a suit for alienation of af¬ 
fections based on an alleged com¬ 
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mon-law marriage contracted in an¬ 
other state, where no law of the 
foreign Jurisdiction is pleaded the 
laws of Missouri will be applied.— 
Butterfield v. Ennis, 180 S.W. 1173, 
193 Mo.App. 638. 

Pleading foreign law see the C.J.S. 
titles Common Law 8 19, Statutes 
8 447, also 69 C.J. p 1202 note 60 
et seq. 

28. N.C.—McNinch v. American 
Trust Co., 110 S.E. 663, 183 N.C. 
33, certiorari denied Amencan 
Trust Co. V. McNinch, 43 S.Ct. 363, 
261 U.S. 606, 67 L.Ed. 823, and er¬ 
ror dismi.ssed 43 S.Ct. 363, 261 U. 
S. 618, 67 L.Ed. 829. 

83. N.H.—Judkins v. Union Mut. F. 
Tns. Co., 37 N.H. 470. 

Tenn.—Hubble v. Morristown Land, 
etc., Co., 32 S.W. 966, 96 Tenn. 686. 
Tex.—Lyons v. Texas, etc., R. Co., 
Civ.App., 36 S.W. 1007. 

84. T7.S.—Armour Fertilizer Work.s 
V. Sanders, C.C.A.Tex., 63 F.2d 902, 
certiorari granted Sanders v. Ar¬ 
mour Fertilizer Works, 54 S.Ct. 346, 
290 U.S. 623, 78 L.Ed. 543, and 
affirmed 54 S.Ct. 677, 292 U.S. 190, 
78 L.Ed. 1206, 91 A.L.R. 9,G0, n*- 
hearlng denied 54 S.Ct. 855, 292 
U.S. 612, 78 L.Ed. 1472—National 
Fire Ins. Co. v. Sanders, D.C.Tex., 
33 F.2d 157, reversing, C.C.A., 38 
F.2d 212. 

Ill.—Mineral Point R. Co. v. Barron, 
83 Ill. 365. 

Ky.—Greenhill’s Adm’rs v. Oppen- 
heimer, 72 S.W.2d 1037, 255 Ky. 
221—Pinson v. Murphy, 296 S.W. 
442, 220 Ky. 464. 

Tex.—Strawn Mercantile Co. v. First 
Nat. Bank, Civ.App., 279 S.W. 478 
—Wm. Cameron & Co. v. Abbott, 
Civ.App., 258 S.W. 662. 

86h N.C.—Merchants Bank v. Weav¬ 
er, 197 S.E. 661, 218 N.C. 767. 

What law governs: 

Exemptions see the C.J.S. title Ex¬ 
emptions 8 2, also 25 C.J. p 12 
note 65 et seq. 

Homestead exemption see the C.J. 
S. title Homesteads 8 6, also 28 
C.J. p 789 note 12. 

80. Ohio.—State ex rel. Fulton v. 
Heinrich, 194 N.E. 895, 48 Ohio 
App. 466. 
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contracts, for as is explained more fully in the C. 
J.S. title Contracts § 21, also 13 CJ. p 259 note 22 ct 
seq, the remedy on contracts is generally regulated 
by the lex fori,27 irrespective of the intent of the 
contracting parties,28 and not according to the law 
of the place where the contract was made.29 The 
lex fori governs all matters of procedure,20 includ¬ 
ing the proper form of action.21 

The law of the forum has been extended to fur¬ 
nish the test of validity of collateral agreements 
which impose obligations which relate only to the 
enforcement of the principal contract to which they 
relate,22 as, for example, an agreement in a note to 
pay a certain per cent additional as costs of collec¬ 
tion in case of nonpayment at maturity,28 or a pow¬ 
er to confess judgment.24 

Sealed instruments. Where the remedy sought 


on a contract depends upon the question whether it 
is sealed or unsealed, the sufficiency of the seal is 
to be tested by the law of the forum.®® 

Land contracts. The remedy for breach of a con¬ 
tract for the sale of land is governed, as is explained 
in the C.J.S. title Vendor and Purchaser § 3, also 
66 C.J. p 485 note 89, by the law of the forum.®® 

c. Torts 

Tho lex fori governs as to the remedy and procedure 
In actions for tort. 

While the law of the place where the act or omis¬ 
sion occurred governs as to whether a tort has been 
committed, see § 12 supra, and the C.J.S. title Torts 
§ 25, also 62 C.J. p 1109 note 89, the lex fori gov¬ 
erns as to the remedy and procedure in actions for 
lort.27 Accordingly, in an action for negligence 


27. TI.S.—Pritchard v. Norton, La., 
1 S.Ct. 102. 106 US. 124, 27 L.Ed. 
104—Alropa Corporation v. llos.Mfc, 

C. C.A.Ga,. 86 K 2d llS—Krown v. 
Ford Motor Co. C.C.A Okl.. 48 F. 
2d 732—Hopiic-KcllofiK (\). v. (}. 
L. Webster Cnnninj? Co. CC.A.Va., 
22 F.2d 384, certiorari d<*ni*'d G. L. 
Webster Canning Co v. TTogue-Kcl- 
loKK Co., 48 S.Ct r»2!». 277 US. 502, 
72 L.Rd. 1004 —Franklin Su^ar Ro- 
fininx Co. V. Willinrn I). Mullen Co., 

D. C.Del., 7 F.2d 470. 

Ala.—J. R. Walkin.s Co. v. Hill, 108 
So. 244. 214 Ala. 507. 

Ark.—Wilson v. Tod hunter, 207 S.W. 
221, 137 Ark. SO. 

Fla.—Krown v. Ca.se, 86 So. 684, 80 
Fla. 703. 

Gil.—John Hancock Mul. Life In.s 
Co. V. Yate.s 185 S.K 268. 1S2 Ga. 
213, altlrniinK 170 SR 230. 50 Ga. 
App. 713, certiorari granted 57 S. 
Ci. 20, reviTM'd on other grounds 
57 S.Ct. 120, 200 U.S. 178, 81 L.Kd. 
106—ChaiiibliM* v. J. B. Colt Co., 
119 S.R. 4.38. 31 Ga.App. 34. 

Ill.—Mineral J'oint U. Co. v. Barron, 
83 Ill. lie.*)—Sherman v. Ga.s.setl, 9 
Ill. 521—Metcalf v. Meteair. 210 
Ill.App. OG. 

Ky.—Fry v. Theobold, 265 S.W. 

498, 205 Ky. 146 —Moody v. Barker, 
222 S.W. 89, 18S Ky. 401. 

Mo.—State of Kiinn.^.s ex rel. Winkle 
Terra Cotta Co. v. ir. S. Fidelity 
& Guaranty Co., 14 S.W.2d 576, 322 
Mo. 121—Liebing v. Mutual Life 
Ins. Co. of New York, 207 S.W. 230. 
276 Mo. 118. 

N.H.—Gibbs v. Howard. 2 N.H. 296. 
N.J.—Dennison v. Dennison, 130 A. 
463, 98 N.J.Eq. 230. nfllrmed 133 A. 
919, 99 N.J.Eq. 883. 

N.T.—Franklin Sugar Refining Co. v. 
Llpowicz, 160 N.E. 016. 247 N.Y. 
466, 59 A.L.R. 1414, affirming 221 
N.Y.S. 11, 220 App.Div. 160—Os¬ 
good Co. V. Wilkinson, 268 N.Y.S. 
802, 289 App.Div. 676,, reversed on 


other grounds 191 N.E. 770, 265 N. 
Y, 70—Ilolzer v. Deutsche Ueiehs- 
bahn Gesell.schaft, 200 N.Y.S. 181. 
159 Mi.se. 830—BulYalo Forge Co. v. 
Fidelity & Casualty Co. of New 
York, 256 N.Y.S. 320, 142 Misc. 647. 
Ohio.—Connecticut General Life Ins. 
(’’o. V. lilchardson, 11 Ohio App. 
405. 

Or.—McGIrl v. Brewer, 285 P. 20S, 
132 Or. 4 22, adhering to 280 P. 508, 
132 Or. 422. 

Okl.—Clark v. First Nat. Bank of 
Marseilles, Ill., 157 P. 96, 59 Okl 2. 
Pn —Milne v. Morelon, 6 Blnn. 353, 
6 Arn.D. 466—Smith v. Franklin. 20 
Pa.Dist. & Co. 131. 

R.I—Nowell V. Waterman, 163 A. 
402, 53 R.T. 16. 

What law govern.s damages in con¬ 
tract action .sec* infra S 22 k. 

Season for role 

"In th<* case of contract, the for¬ 
eign law may. by the act and will of 
the parties, have become part of 
their agreement, and in enforcing 
Ihi.s, the law of the forum may find 
it necessary to give effect to a for¬ 
eign law, which, w’ithout such adop¬ 
tion, would have no force beyond its 
own territory. This, upon the jirin- 
ciple of comity, for the purpose of 
promoting and facilitating interna¬ 
tional intercour.se, and within limits 
fixed by its own public policy, a 
civilized State, is accustomed and 
considers itself bound to do; but, in 
doing so, nevertheless adheres to its 
own system of formal Judicial pro¬ 
cedure and remedies. And thus the 
distinction Is at once established be¬ 
tween the law of the contract, which 
may be foreign, and the law of the 
procedure and remedy, which must 
be domestic and local.”—Pritchard v. 
Norton, La.. 1 S.Ct. 102, 106 U.S. 124, 
129, 27 L.Ed. 104. 

28. N.Y.—Kerr v. Tagllavla, 168 N. 
Y.S. 697, 101 Misc. 614, affirmed 172 
N.Y.S. 901, 186 App.Dlv. 893. 
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29 . Ark. — Shores-Mueller Co. v. 
Palmer. 216 S.W. 295, 141 Ark. 64. 

30. U.S.—Franklin Sugar Refining 
Co. V. William D. Mullen Co., D.C. 
Del., 7 F.2d 470, 473 

Mich.—Mt. Ida School for Girls v. 
Rood. 235 N.W. 227. 253 Mich. 482, 
74 A.L.R. 132B. 

Mo.—Illinoi.s Fuel Co. v. Mobile & O. 
R. Co., 8 S.W.2d 834, 319 Mo. 899. 
certiorari denied Mobile & O. R. Co. 
V. minol.s Fuel Co., 49 S.Ct. 34, 278 

U. S. 640, 73 L.Ed. 555. 

31. iT s. —Burns Mortg. Co., Inc., v. 
Hardy, I).(''.N.TI, 19 F.Supp. 827, 
affirmed. C.CA.. 94 F.2d 477. 

Mich,—Walton School of Commerce 

V. Stroud, 226 N.W. 883. 248 Mich. 
85. 

Or.—McGIrl v. Brewer, 285 P. 208, 
132 Or. 422. adhering to 280 P. 608. 
132 Or. 422. 

32. Or.—Cornmcrcial N.at. Bank v. 
Davld.son, 22 P. 517, IS Or. 57. 

33L Or.—Commercial Nat. Bank v. 

I Davld.son, supra. 

34. Iowa.— Hamilton v. Schoen- 
herger, 47 Iowa 385, 387. 

35. U.S.—Burns Mortg. Co. v. Hardy, 
C.C.A.N.H., 94 F.2d 477, affirming. 
DC., 19 F.Supp. 827. 

Vt.—Coral Gables v. Christopher, 189 
A. 147, 108 Vt. 414, 109 A.L.R. 474. 
What law governs action on sealed 
instrument see the C.J.S. title Con¬ 
tracts 5 21. also 56 C.J. p 891 note 
26. 

38. U.S.—Hamilton v. Glassell, C.C. 
A.La., 57 F.2d 1032. 

37. U..S.—Lykes Bros. S. S. Co. 

V. Rsteves, C.C.A.Tex., 89 F.2d 528 
—Chase v. Ormsby, C.C.A.Pa., 66 
F.2d 521, reversing, D.C., 3 F.Supp. 
680. certiorari granted Ormsby v. 
Chase, 54 S.Ct. 52, 290 U.S. 609. 78 
L.Ed. 533, reversed on other 
grounds 64 S.Ct. 211, 290 U.S. 387, 
78 L.Ed. 378, 92 A.L.R. 1499— 
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the remedies and procedure arc governed by the law 
of the forum, 38 and in death actions the lex fori is 
controlling as to matters of remedy and procedure.^^ 

d. Parties 

Questions relating to parties to an action are gen¬ 
erally determined by the lex fori, inciuding the question 
whether the assignor or assignee may sue on a chose in 
action. In death actions the lex loci delicti controls as 
to who may or must sue. 

Questions relating to parties to an action general¬ 
ly belong to the form of the remedy rather than to 
the right, and as is discussed more fully in the C. 
J.S. title Parties § 2, also 47 C.J. p 17 note 98 et 
seq, such questions are decided by the application of 
the lex fori.^0 The law of the forum generally 
governs in determining the capacity of a party to 
sue or be sued,^^ and an incai)acity to sue imposed 
by a foreign law usually will not be recognized.^2 

The lex fori determines the joinder of parties.^^ 


Assignor or assignee. As will be seen by refer¬ 
ring to the C.J.S. title Assignments § 125 a (1), 
the question whether a suit on a chose in action is 
to be instituted in the name of the assignor or as¬ 
signee is to be determined by the law of the for¬ 
um but it has been held that, where by the lex 
loci contractus the legal title passes by the assign¬ 
ment, and not merely authority to bring suits in the 
name of the holder of the equitable title is given, 
the holder of the legal title may sue in his own 
name in whatever forum he may bring his suit.^® 

Death actions. As is related more particularly 
in the C.J.S. title Death § 28, also 17 C.J. p 1275 
note 12 et seq, generally the question as to who may 
or must sue to enforce a cause of action for death 
arising in a foreign state is one of substance and 
not of mere remedy, and hence the question is con¬ 
trolled by the lex loci delicti.^® 


Galef V. U. S.. D.C.S.C., 2B F.2d 134, 
136. cltinf? Corpms Juris. 

Conn.—Commonwealth Fuel Co. v. 

McNeil. 130 A. 794, 103 Conn. .T90 
Mich.—Perkins v. Groat Central 
Transport Corporation. 247 N.^V. 
759. 262 Mich. 616. 

Mo.-*Boneau v. Swift A Co., App., 66 
S.W2d 172. 

S.C.—Rauton v. Pullman Co., 191 S. 

E. 416, 183 S.C. 495. 

Wis.—Buckeye v. Buckeye. 234 N.W. 

342, 203 Wis. 248. 

What law governs: 

Damagfes in tort action see infra § 
22 k. 

Procedure in tort action sec the C. 
J.S. title Torts S 26, also 62 C.J. 
p 1114 note 10 et seq. 

38. Ark.—St. Louis-San Francisco 
Ry. Co. V. Fowler, 111 S.W.2d 546. 
Ga.—Hill V. Chattanoosra Ry. A Liig:ht 
Co., 93 S.E. 1027, 21 Ga.App. lOi, 
Iowa.—Kingery v. Donnell, 268 N.W. 
617, 222 Iowa 241—Red fern v. Red- 
fern, 236 N.W. 399, 212 Iowa 454. 
Me.—Pringle v. Gibson. 195 A. 695, 
135 Me. 297, rehearing denied 197 

A. 553, 135 Me. 512. 

Mich.—Edison v. Keene, 247 N.W. 
757, 262 Mich. 611. 

Mo.—Boneau v. Swift A Co., App., 66 
S.W.2d 172. 

N.Y.—Shaw V. Blalney, 277 N.Y.S. 
466, 154 Misc. 495. 

W.Va.—^Wood V. Shrewsbury, 186 S. 

B. 294, 117 W.Va. 569. 

What law governs remedy and pro¬ 
cedure In negligence actions see 
the C.J.S. title Negligence S 177. 
also 45 C.J. p 1047 note 15 et seq. 
33. Iowa.—Rastede v. Chicago, St. 
P., M. A O. Ry. Co., 212 N.W. 751, 
203 Iowa 430. 

Mass.—Holland v. Boston A M. R. R., 
181 N.E. 217, 279 Mass. 342. 

Mich.—Petrusha Korinek, 213 N.W. 

188, 237 Mich. 588. 


Miss.—Floyd v. Vicksburg Cooperage 
Co., 126 So. 395. 156 Miss. 567. 

Mo.—(’’onnole v. East St. Douis A S 
Ry. Co.. 102 S.W.2d 581. 

N.Y.—Murray v. New York, O. A W. 

R. 275 N.T.S. 10. 242 App.Div. 
374—Frrgu.son v. Harder, 252 N. 
Y.S. 783, 141 Mihc. 466—Sapone v. 
New York Cent. & H. R. R. Co.. 
225 NY.S. 211, 130 Mi.se. 755. 

Tenn.—Hartman v. Duke, 22 S.W.2(1 
221, 160 Tenn. 134. 

Tex—Jones v. Louisiana Western 
Ry. Co., Com.App., 243 S.W. 976, 
reversing Louisiana Western Ky. 
Co. V. Jone.s, Civ.App., 233 S.W. 
36.3. 

Wash.—Reutenik v. Gibson Packing 
Co.. 231 P. 773, 132 Wash. 108, 137 
AL.R. 830. 

What law governs: 

Damages in death action see Infra 
5 22 k. 

Procedure in death actions sec the 

C.J.S. title Death fi 28, also 17 C.J. 
p 1252 note 73. 

40 . Ala. — Byrd v. Aetna Life Ins. 
Co., 146 So. 78. 25 Ala.App. 318. 

Fla.—Lee v. Puleslon, 137 So. 709, 
102 Fla. 1079. 

Ga.—Fowlkes v. Ray-O-Vac Co., 183 

S. E. 210, 212, 52 Ga.App. 338, cit¬ 
ing Corpul Juris —Davis v. Melton, 
168 S.E. 320, 46 Ca.App. 639. 

41 . U.S. — New York Evening Post 
Co. v. Chaloner. C.C.A.N.Y., 265 F. 
204, certiorari dismissed 40 S.Ct. 
396, 252 U.S. 591. 64 L.Ed. 731. 

Ga.—Davis v. Melton, 168 S.E. 820, 
46 Ga.App. 639—Beck A Gregg 
Hardware Co. v. Southern Surety 
Co., 162 S.E. 405, 44 Ga.App. 518. 
Mo.—State of Kansas ex rel. and to 
use of Winkle Terra Cotta Co. v. 
U. S. Fidelity & Guaranty Co.. 40 
S.W.2d 1050, 1052, 828 Mo. 295, cit¬ 
ing Corpus Juris, certiorari denied 
U. S. Fidelity A Guaranty Co. v. 
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State of Kansas ex rol. and to Use 
of Winkle Terra Cotta Co., 52 S. 
Ct. 34, 284 U.S. 666, 76 L.Ed. 556. 
W’hat law governs capacity of mar¬ 
ried woman to sue or be sued see 
the C.J.S. title Husband and Wife 
SS 177. 392. also 30 C.J. p 727 note 
57 et seq.. p 948 note 25. p 950 
note 66 et seq. 

42. U.S.—Polydoro v. Prince, D.C. 

ATe., 19 F.Cas.No.11.257, 1 Ware 

402. 

Ark.—Wilson v. King, 26 S.W. 18, 59 
Ark. 32, 23 L.R A 802. 

Incapacity because of connection 
Ark.—Wilson v. King, supra. 

43 . Ill.—Page v. W. F. Hallam A 
Co., 212 Ill App. 462. 

Wi.s.—Ocrtel v. Williams, 261 N.W. 

465. 214 Wis. 68. 

Insurer and Insured In tort 

Whether an insurer ran be joined 
with the Insured in an action to re¬ 
cover damages as a result of an au¬ 
tomobile collision is a question of 
procedural law as to which the law 
of the state in which the action is 
brought controls.—Oertel v. Wil¬ 
liams, supra. 

Makers and Indorsers of note 

Ill.—Page V. W. F. Hallam & Co., 
212 lll.App. 462. 

44 . Mass.—Lewis v. Club Realty 
Co., 163 N.E. 172, 264 Mass. 688— 
Levenliaum v. Hanover Trust Co., 
148 N.E. 227. 253 Mass. 19. 

Mo.—Howard Undertaking Co. v. Fi¬ 
delity Life Ass’n, App., 69 S.W.2d 
746, rehearing denied 60 S.W.2d 
1018. 

12 C.J. p 485 note 79. 

45 . Ark.—Lanigan v. N’orth, 68 S.W. 
62. 69 Ark. 62. 

Pa.—Levy v. Levy, 78 Pa. 607, 21 
Am.R. 35. 

46 . U.S.—Betts v. Southern Ry. Co., 
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e. Limitations of Actions 

The lex fori governs with respect to limitations of 
actions except in cases where a statutory right is lim¬ 
ited in duration by the statute creating it. 

Statutes of limitations are generally regarded as 
regulations founded on local policy, which have no 
coercive authority abroad, and with which foreign 
jurisdictions have no concern, and consequently, as 
is explained in the C.J.S. title Limitations of Ac¬ 
tions § 27, also 37 C.J. p 720 note 13, the general 


rule is that the law of the forum governs with re¬ 
spect to the limitation of actions.^^ This general 
rule has been applied in actions on contract,^* and 
in actions of tort.^® The general rule has also been 
applied in actions on foreign judgments.^O 

In the case of purely statutory actions wherein the 
duration of the right is limited by the statute creat¬ 
ing it, the limitation has been held to go farther than 
to the remedy alone and to extend to the substan¬ 
tive right rendering the lex loci applicable.®^ For 


C.C.A.N.C., 71 P.2d 787—Duitel v 
Gleason, D.C.N.Y., 22 F.Su|)f>. 355. 
Nil.—Ghilain v. Couture, 14(1 A. 395, 
K4 N.n. 48, 65 A.L.R. 553. 

N.V—Wooden v. Wf.siern New York, 
elf.. R. Co.. 26 N.K 1050. 126 N. 
y. 10. 22 Am.S.R. 803. 13 UR.A. 
458. 

Pa.—Dickinson v. Jones, 163 A. 516, 
309 Pa. 25G, 85 A.L.R. 1226. 

47. U S.—Van Dyke v Parker, C.C 
A.Ariz., 8.3 F.2d 35. 38. citinjj Cor¬ 
pus Juris —Wood & Selick v. Com- 
pufirnie Generak* Transatlant kiuo, 

C. C.A.N.Y., 43 F.2d 941. affirming. 

D. C., A. Salomon, ln<‘., v. (\»in- 
pagnic Genfiale Transatlant iqi>e. 
.32 F.2d 283—Stand.ard Oil Co. of 
New York v. Tarnpieo Nav. Co. 
DC.N.Y,, 21 F2d 79.5—(\)rilmental 
III. Nat Bank & Triust Co of Chi- 
raffo V. Holmes. D(\Pa.. 21 F Supp. 
309—Bankson v. Anderson, 1)(\N. 
Y., 21 P.Supp. 67—Carroll v. War¬ 
ner Bros. IMctures, D C N Y.. 20 F. 
Supp. 405 — Continental Illinois 
Nat. Bank & Trust (\) of (^liieago 

V. Best. DC.N.Y.. 20 F.Supp. SO— 
Abercrombie v. United Ligbt & 
Power Co., D.C IVId.. 7 F.Supp .530. 

Colo.—Kelly v. Heller, 222 P. 618. 
649. 74 Colo. 4 70, eiting Corpus 

Juris. 

Ga.—Harrison v. Citizens & Southern 
Nat. Bank, 195 S.E. 75t», 1S5 Ga. 
556. 

Ind.—Hobbs v. Ludlow. 160 N E. 450. 

199 Ind. 733. citintr Corpus Juris. 
Iowa.—Williams v. Burn.side, 222 N. 

W. 413, 207 Iowa 239. 

Mi.ss.—Dunn Const. Co. v. Bourne, 
159 So. 841, 172 Mis.*:. 620 J.. 0 UISI- 
ana & Mississippi R. Trfinsfer Co. 
V. Long. 131 So. 84. 159 Mi-ss. 654. 
Mo.—Carter v. Burns, 61 S.W.2d 933. 
941, 332 Mo. 1128, citing Corpus 
Juris —State of Kan.sas ex rel. and 
to Use of Winkle Terra Cotta Co. 
V. U. S. Fidelity & Guaranty Co., 
40 S.W.2d 1060, 1052, 328 Mo. 295, 
citing Corpus Juris* certiorari de¬ 
nied U. S. Fidelity & Guaranty 
Co. V. State of Kansas ex rel and 
to Use of Winkle Terra Cotta Co.. 
62 S.Cl. 84. 284 U.S. 666. 76 L.Ed. 
556, 

N.Y.—McConnell v. Caribbean Petro¬ 
leum Co., 15 N.E.2d 573. 278 N.Y. 
189, affirming 299 N.Y.S. 746, 252 
App.Div. 732, motion denied 1 N. 


YS.2d 651, 253 App Div. 715—Bick- 
nell V. Hood, 6 N.Y.S.2d 449. 168 
Alise. 727—Anglo California Nat. 
P.ank of San Prancia<*o v. Klein. 
296 N.Y.S. 191, 162 Mise. 898— 

In re Killough's Estate, 265 N.Y.S. 
301. 148 Mi.^c. 73. 

AVash —Chandl<‘r v. Humphrey, 31 P. 

2d 1012. 3 77 Wash. 402. 

4B. U.S. — Burna Mortg. Co. v. 
llardv, C(\A.N.Tl. 94 F.2d 477, af- 
flrmmg, D.C.. 19 F.Supp. 827—Otis 
for l^se of Eaton v. Bennett, C.C.A. 
I’a.. 91 F.2d 531, certiorari denied 
Otis V. Bennett. 58 S Ct. 48. 302 IJ. 
S. 727. 82 J. Ed. 562—Le MIeux 
Bros Corporation v. Armstrong, C. 
C.A.Miss.. 91 F.2d 445--t'onlinent.il 
Ill Nat. Bank & Trii.si Co. of CMii- 
eago V. Holmes, l)(.\Pa., 21 P. 

Supp. 309. 

Cal.—.Sullivan v. Sullivan. 77 K2d 
198, 25 Cal.App.2d 422. 

Me—Alropa Corporation v. Britton, 
3 88 A. 722. 135 Me. 43. 

NY—Roseiiian v. Fidelity & Deposit 
Co. of Mainland. 265 N.Y.S. 557, 
148 MIsc. 3 32, modifying 262 N.Y. 
S. 4 91. 3 46 Mi.se. 532—Davis v. 

Collins. 241 N.Y S. 76. 137 Mlsc. 
396, affirmed 217 N.Y.S. 257. 3 38 
Mi.sc. 740—^Duggan v. Lubbln. 226 
N V S. 238. 131 Mi.se. 151. 

Pa.—In re Mercei’s E.slate, 199 A. 
4S1. 330 Pa 475. 

Tex - -Cate v l*errj, Civ.App., 11 S. 
W.2d 352. 

VI—Coral Gables v. (^hrislopher, 189 
A. 3 47. 108 VI. 414, 109 A 1.. R. 474 
AVis.—In re Bate’s Will. 275 N.W. 
450. 

Bond and mortgage 

Where a mortgage and bond were 
executed in New York by a resi¬ 
dent of that state, who thereafter 
removed to California, an action 
brought in California on the bond 
was controlled by the California 
four-year statute of limitations.— 
Sullivan v. Shannon, 77 l\2d 498, 26 
Cal.App.2d 422. 

Grantee’s assumption of mortgage 
debt on Florida land was subject to 
the six-year limitation period of 
Pennsylvania, as the law of the for¬ 
um.—In re Mercer’s Estate, 199 A. 
181, 330 Pa. 475. 

Sealed note 

Whether an action on a note hav¬ 
ing the printed word “seal” in paren- 
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theses after the signature of the 
party charged thereon, which was 
executed in Florida, was barred by 
the statute of limitations was a 
question to be determined by the 
laws of Vermont where the action 
was brought, since the statute of 
limitations affects the remedy.—Cor¬ 
al Gables v. Christopher, 3 89 A. 147, 
U)8 Vt. 414, 109 A.L.R. 474. 

49. IT.S.—Warner v. Buffalo Dry- 
dock Co.. CC.AN.Y., 67 F.2d 540, 
certiorari denied Buffalo Dry Dock 
Co. v. Salkeld, 51 S.Ct. 529, 291 U. 
S. 678, 78 L.Ed. 1066—Illinois Pow¬ 
er & Light Corporation v. Hurley, 
C.C.A.Mo., 49 F.2d 681, certiorari 
denied 52 S.Ct. 19. 284 U.S. 637, 76 
Ij Ed 511—Haefer v. Herndon, D. 
(Mil., 22 F.Supp. 52.3—Miles V. 
McGrath, D.C.Md., 4 F.Supp. 603— 
(’rampton v. D. V. Frione Co., D. 
('’ (’onn., 1 F Supp. 989. 

Mass—Brown v. Great American In¬ 
demnity Co., 9 N.E2d 647. Ill A. 
L.R. 1065. 

Mo.- ('•hrislner v. Chicago. R. I. & 
P. By. C'o.. 64 S.W.2d 752. 228 Mo. 
App 220. 

N.Y.—Ferguson v. Harder, 252 N.Y 
S. 783. 141 Mi.se. 4 66. 

R.l.—Byron v. Great American In¬ 
demnity Co., 173 A, 546. 54 R.l. 

4 05. 

50. Kan. — Good v. Kleinhammer, 
251 P. 405. 122 Kan. 105. 

N.f\—Smith v. Gordon. 169 S.E. 634, 
201 NC. 695. 

What law geiv«*rns limitation of ac¬ 
tions on foreign judgment see the 
C.J.S. title Judgnumts S 871, also 
34 C.J. p 1109 note 36 et seq. 

51. U.S.—Ford, Bacon & Davis v. 
Volenime, C.C.A.Miss., 64 F.2d 800 
—Loui.sville & N. R. Co. v. Cory, 
C.C.A.Tenn., 54 F.2d 8—Haefer v. 
Herndon. D.C.Ill.. 22 F.Supp. 523. 

D.C.—Moran v. Harrison, 91 P.2d 
310, 67 App.D.C. 237, 113 A.L.R. 
505. eertiorarl denied 58 S.Ct. 142, 
302 U.S. 740, 82 L.Ed. 672. 

Me.—i»ringle v. Gibson, 195 A. 695, 
135 Me. 297, rehearing denied 197 
A. 553. 

Mo—Carter v. Burns. 61 S.W.2d 933, 
941. 332 Mo. 1128, citing Oorpu 
Juris—State of Kansas ex rel. and 
to Use of Winkle Terra Cotta Co. 
V. U. S. Fidelity & Guaranty Co., 
40 S.W.2d 1050, 1052, 828 Mo. 296, 
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example, in death actions where the statute goes to 
the right itself and not merely to the remedy, the 
rule is, as is discussed more fully in the C.J.S. title 
Death § 28, also 17 C.J. p 1240 note 27, that the 
action for death caused in another state must be 
commenced within the time fixed by the laws of 
such other state, irrespective of the time designated 
by the law of the forum.®2 Where, however, the 
limitation in death actions is construed as relating 
only to the remedy, the statute of limitations appli¬ 
cable in the forum governs.®^ 

As is shown in the C.J.S. title Limitations of Ac¬ 
tions § 31, also 37 CJ. p 734 note 50 et seq, by ex¬ 
press enactment in some states provision is made for 
the recognition, with certain restrictions in some 
instances, of the statutes of limitations of other ju¬ 
risdictions in which the cause of action arose.•‘*4 

f. Statute of Frauds 

While the lex fori ie sometimes applied, the better 
view seems to be that the statute of frauds Is a rule 
of substance so that a contract valid where made is 
enforceable In another state. 

As is explained fully in the C.J.S. title Frauds, 
Statute of § 3, also 27 C.J. p 124 note 20 et seq, 
there is some authority to the effect that a statute of 
frauds goes to the remedy merely so that the lex 
fori is applicable,®^ but it would seem that the bet¬ 
ter view is that such a statute goes rather to the sub¬ 
stance of the transaction, and that a contract valid 
where made may be enforced in a jurisdicion, al¬ 
though invalid according to the lex fori.®® Fur¬ 
thermore, it has been held that an oral contract to 


sell personal property, valid in the state where 
made, and not repugnant to the laws of the state 
where enforcement is sought, is binding on the 
purchaser although the contract is invalid in the 
state where the property was located and where 
presumably it was to be delivered to the purchas- 
er.®7 

g. Set-Off and Counterclaim 

The lex fori governi set-off, counterclaim, and re¬ 
coupment. 

Law's of set-off, counterclaim, and recoupment re¬ 
late to the remedy and not to the right, and conse¬ 
quently, as is shown in detail in the C.J.S. title 
Set-Off and Counterclaim § 13, also 57 C.J. p 376 
note 56, such matters are regulated by the law of the 
place where the action is instituted and not by the 
lex loci contractus.®® 

h. Revival and Survival of Actions 

The laws of the state wherein the action Is com¬ 
menced authorize Its revival or continuance; the laws 
of the Jurisdiction wherein the cause of action arose 
govern its survivability. 

As is discussed in detail in the C.J.S. title Abate¬ 
ment and Revival § 160 a, whether a pending action 
may be revived after the death of either party is 
governed primarily by the laws of the state in which 
the action was commenced.®® However, whether or 
not a cause of action survives the death of the per¬ 
son entitled to sue or the person liable to be sued 
is dependent ordinarily upon the law of the place 
where the cause of action arose.®® 


citingr Corpus Juris, certiorari de¬ 
nied U. S. Fidelity & Guaranty Co. 
v. State of Kansas ex rel. and to 
Use of Winkle Terra Cotta Co.. 62 
S.Ct. 34. 284 U.S. 656. 76 L.Ed. 556. 
N.Y.—Kirsch v. Lubin, 228 N.Y.S. 
94. 131 Misc. 700. affirmed 228 N.Y. 
S. 825, 228 App.Div. 826. 

Va.—^Norman v. Baldwin, 148 S.E. 
831. 162 Va. 800. 

Wa8h.--Chandler v. Humphrey, 31 P. 

2d 1012, 177 Wash. 402. 

82. U.S.—Coffman v. Wood, D.C.Ill., 
6 F.Supp. 906. 

Mo.—Lan^ v. J. C. Nichols Inv. Co., 
69 S.W.2d 6.3, 227 Mo.App. 1123. 
N.Y.—Faircloug-h v. Southern Pacific 
Co., 167 N.Y.S. 862, 171 App.Div. 
496, reversing: 165 N.Y.S. 899, and 
affirmed 114 N.E. 1066, 219 N.Y. 
667. 

63. N.J.—^Wright v. Kroydon, 164 
A. 195, 0 N.J.Misc. 287. 

64b Minn.—Pattridgre v. Palmer, 277 
N.W. 18, 201 Minn. 387. 

Mo.—Chrlstner v. Chicago, R. I. & 
P. Ry. Co., 64 S.W.2d 762, 228 Mo. 
App. 220. 

66. U.S, — Straesser-Arnold Co. v. 


Franklin Sugar Refining Co., C.C. 
A Ill., 8 F.2d 601. certiorari denied 
46 S.Ct. 208, 270 U.S. 642, 70 L.Rd. 
776. 

N.Y.—Franklin Sugar Refining Co. v. 
Lipowlcz, 221 N.Y.S. 11, 220 App. 
Div. 160, affirmed 160 N.B. 916, 247 
N.Y. 466, 69 A.L.R. 1414. 

66. U.S.—Franklin Sugar Refining 
Co. V. William D. Mullen Co.. D.C. 
Del., 7 F.2d 470--Kdward8 Mfg. 
Co. V. Bradford Co.. C.C.A.N.Y.. 
294 F. 176. 

Del.—Lams v. F. H. Smith Co.. 178 
A. 661, 6 W.W.Harr. 477, 106 A. 
L.R. 646. 

Miss.—Hooker v. McRae, 96 So. 744, 
131 Miss. 899. 

Pa.—Bernstein v. Llpper Mfg. Co., 
160 A. 770, 307 Pa. 36. 

W.Va.—Franklin Sugar Refining Co. 
V. Martin-Nelly Grocery Co., 119 
S.E. 473, 94 W.Va. 504. 

67. Kan. — Bills v. Bagle-Picher 
Lead Co., 225 P. 1072, 116 Kan. 
144. 

68. U.S.—Crane v. U. S., Ct.Cl., 65 
F.2d 734, certiorari denied 63 S. 
Ct. 7, 287 U.S. 601, 77 L.Bd. 623. 
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N.Y.—Fromm v. Gliicck, 293 N.Y.S. 
680, 161 Mine. 602. 

Wl.'^.—In re Seybold’s Estate. 270 N. 
W. 87, 223 WJs. 192. 

66. U.S.—Baltimore, elo., R. Co. v. 
Joy, Ohio, 19 S.Ct. 387, 173 U.S. 
226, 43 L.Ed. 677—Ekstrom v. U. 
S., Ct.Cl., 21 F.Supp. 338—Winslow 

V. Domestic Engineering Co., D.C. 
N.y., 20 F.Supp. 678. 

Ky.—Galliopolis Bank v. Trimble. 6 
B.Mon. 699. 

Mass. — Richardson v. New York 
Cent. R. Co., 98 Mass. 85. 

6a U.S.—Dougherty v. Gutenstein, 
D.C.N.Y., 10 F.Supp. 782. 

D.C.—^Woollen v. Lorenz, 98 F.2d 
261, 68 App.D.C. 389. 

Mass.—Davis v. New York, etc., R. 
Co.. 9 N.E. 815, 143 Mass. 301, 68 
Am.R. 138. 

Mo.—Burg V. Knox, 67 S.W.2d 96, 834 
Mo. 329, transferred, App., 64 S. 

W. 2d 797. 

Vt.—^Needham v. Grand Trunk R 
Co., 38 Vt. 294. 

What law governs survival of: 
Cause of action see Abatement and 
Revival | 186. 
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i. Evidence 

The lex fori controls the rules of evidence to be 
applied. 

The rules of evidence are a part of the law of the 
remedy, and as explained in the C.J.S. title Evidence 
§ 5, also 22 C.J. p 198 notes 32, 33, such rules are 
supplied by the lex fori.^i Any other view of the 
law would lead to endless perplexity.®^ The appli¬ 
cation of a rule of evidence created by statute to 
the trial of a cause of action arising in another state 
or to the trial of an action between parties who 
are nonresidents, does not operate to give the stat¬ 
ute an extraterritorial effect.®^ 

The law of the forum controls as to the burden 
of proof,®^ unless the burden of proof is so insep¬ 
arable from the cause of action as to be part of the 
substantive right;®® the admissibility of the evi- 


§ 22 

dence;®® and the sufficiency of the evidence to go 
to the jury,®*^ unless such question is one of sub¬ 
stantive right.®® 

Presumptions. When a presumption pertains to 
the remedy, the law of the forum governs,®® but a 
presumption may be so inseparably bound to the sub¬ 
stantive right that the lex loci will control.*^® 

J. Oompetency of Witnesses 

The lex fori determines the competency of witnesses. 

As explained in detail in the C.J.S. title Witness¬ 
es § 51, also 70 C.J. p 83 note 13, as a general rule 
questions relating to the competency and qualifica¬ 
tion of witnesses are to be determined by the law 
of the forum.'^^ A disqualification resulting from a 
foreign conviction will not be recognized,'^® since 


Statutory action for death aco the 
C.J.S. title Drnth § 28, also 17 
C.J. P 1-34 note 02. 

61. U.S.—Riley v. Lukf'ns Dredgrinff 
& Contracting Corp., D.C.Wd., 4 
F.Supp. 144. 

Cal.—Saylca v. Pt*ter.<«, 54 P.2d 94, 
11 Cal.App.2d 401. 

Iowa.—Kingcry v. Donnell, 268 N.W. 
617, 222 Towa 241. 

La.—IIarni.‘<chtfgcr Sale Corporation 

V. Sternbcifj Co., 154 So. 10 , 179 
La. 317. 

Minn.—Moore v. Lilhhaugen, 185 N. 

W. 958. 150 Minn. 4!)2. 

Miss.-—B<»othc V. Techc Lines, Inc., 
143 So. 418. 420, citing Corpus Jo- 
rie. 

Mo.—Connolo v. Fast St. Louis & S. 
Ry. Co., 102 S.W.2d 581—Menard 
Y. Goltra, 40 S.W.2d 1053, 328 Mo. 
368. 

N.C.—Clodfelter v. Wcll.s, 195 S.K 
11, 13. 212 N.C. 823. i lting Corpus 
Juris. 

Ohio.—Davis Cabs v. Evans, 182 N.E. 

327, 42 Ohio 493. 

What law governs: 

Authcnticatam of alTidavits see Af¬ 
fidavits § 22 a. 

Evidence in negligence a<*tion.s s<*e 
the C.J.S. title Ncgligen<-u S 177. 
also 45 C.J. p 3145 note 30 et 
seq. 

12 C.J. p 485 note 84. 

B2. Conn.—Downer v. Chesebrough, 
36 Conn. 39. 47. 4 Am.K. 29. 

03. Mo.—Menard v. Goltra, 40 S.W. 
2d 1063, 1058. 328 Mo. 368, quoting 

Corpus Juris. 

Ohio.—Pennsylvania Co. v. McCann, 
42 N.E. 768, 64 Ohio St. 10, 66 Am. 
S.R. 696. 81 L.K.A. 651. 

64. Ind.—Midland Trail Bus Lines 
▼. Martin, 194 N.E. 862. 100 Ind. 
App. 206. 

N.Y.—Clark v. Harnischfeger Sales 
Corporation, 264 N.Y.S. 873, 238 
App.Div. 498—-Wright v. Palml- 


son. 260 N.Y.S. 812. 237 App.Div. 

o o 

N C -TTow.'ird v. Howard, 168 S.E. 

101 , 200 N.C. 574. 

12 C.J. p 486 note 85. 

Freedom from contributory uegU- 
genes 

(1) Statute relieving plaintiff from 
the iiec<*,ssity of alleging or proving 
freedom from contnbutory negli- 
geni'e is a rule of firactice, not a 
rule governing the right of acli(»n, 
and ht‘nce was applicable in an ac¬ 
tion for death resulting from an au¬ 
tomobile <*ollisioii. although the col¬ 
lision occurred outside of the slate. 
—Midland Trail Bus Lines v. Mar¬ 
tin, 194 N.E. 862. 100 Ind.App. 206. 

(2) In a gratuitous guest's action 
In New York against the owner of 
an automobile in which the guest 
was injured in I’eiinsylvania, the 
question as to the burden of proving 
freedom from <‘<»ntrlbutory negli¬ 
gence involved a rule of evidence 
govi-rned by the New York law.— 
Clark V. Harnisehfeger Sales Corpo¬ 
ration, 264 N.Y.S. 873, 238 App.Div. 
493. 

65. N.Il.—TTecourt v. Driscoll, 157 
A. 826, 86 N.H. 280, 78 A.L.R. 874. 

66 L Ark.—Brotherhood of Railroad 
Trainmen v. Long, 53 S.W.2d 433. 
186 Ark. 320. 

Mo.—Prentiss v. Illinois Life Ins. 
Co.. 226 S.W. 695. 

Ohio.—Davis Cabs v. Evans, 182 N.E. 
327. 42 Ohio 493. 

S.C.—Slrgany v. Equitable Life As- 
sur. Soc. of U. S., 175 S.E. 209, 
173 S.C. 120. 

67. Ga.—Massachusetts Ben. Life 
Assoc. V. Robinson, 30 S.E. 918, 
104 Ga. 256, 42 L.R.A. 261. 

Iowa.—Johnson v. Chicago, etc., R. 

Co., 69 N.W. 66 , 91 Iowa 248. 

Me.—^Winslow v. Tibbetts, 162 A. 
785, 131 Me. 318. 

Minn.—Franklin v. Minneapolis, St. 
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r. & S. S. M. R. Co.. 229 N.W. 
797, 179 Minn. 480. 

N.C.—Coldfelter v. Wells, 196 S.I 5 . 
11. 212 NC. 823. 

68. Mo.—Jackson v. St. Louls-San 
Francisco Ry. Co., 3l S.W.2d 250, 
224 Mo.App. 601. 

Contributory negligence 

Oklahoma constitutional provision 
making contributory negligence a 
(luestion for the jury confers a sub¬ 
stantive right and therefore Is ap¬ 
plicable under the rules of comity 
to a death action in Missouri.— 
Jackson v. St. Louis-San Francisco 
Ry. Co., supra. 

69. Ohio.—Pcnn.sylvanla Co. v. Mc¬ 

Cann, 42 N E. 768, 54 Ohio St. 10, 
56 Am.R. 696. 31 L.R.A. 651-- 

J>rivi.s Cabs v. Evans, 182 N.E. 327, 
42 Ohio 4 93. 

70. IT S.—Lykes Bros. S. S. Co. v. 
Esteves, C.C.A.Tcx., 89 F 2d 528. 
Presumption of employer's negU- 

genoe under Workmen’s (-ompensa- 
tion Act of Puerto Rico was applica¬ 
ble to t'mployee's action In Texas, as 
against contention that question was 
procedural and was governed by lex 
fori, since substantive right created, 
and presumption created in aid 
thereof, were so inseparable that ap¬ 
plication of lex fori would substan¬ 
tially impair enforcement of em¬ 
ployee’s right.—Lykes Bros. S. S. Co. 
V. Esteves, supra. 

What law governs presumptions In 
negligence actions see the C.J.S. 
title Negligence S 177, also 46 C. 
J. p 1048 note 25. 

71. U.S.—Riley v. Lukens Dredging 
& Contracting Corporation, D.C. 
Md.. 4 F.Supp. 144. 

Ark. — Brotherhood of Railroad 
Trainmen v. Long, 63 S.W.2d 433 , 
186 Ark. 320. 

N.Y.—People v. Dacey, 8 N.T.S.2d 
166, 166 Misc. 827. 

73. Mass.—Com. v. Green,-17 Mass. 

I 616. 
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such recognition would be, in some measure, tanta¬ 
mount to the enforcement of a foreign penal law.^* 

The law of the forum controls the question of 
whether or not testimony should be excluded on the 
ground that it involves the disclosure of a privileged 
communication.^* 

k. Damages 

In tort actions the measure and elements of damage 
are generally determined by the lex loci delicti; in con¬ 
tract actions the lex loci contractus has been applied. 

According to the general rule as slated in the C. 
J.S. title Damages § 4, also 17 C.J. p 719 note 33, 
62 C.J. p 1114 note 17, in actions for tort the meas¬ 
ure and elements of damage ])ertain to the substance 
of the right and not to the remedy, so that such 
matters are generally regarded as being regulated 


by the law of the place in which the tort was com¬ 
mitted—the lex loci delicti.*^® In actions for death 
where the injury occurred out of the state, the 
amount of recovery is ordinarily governed by the 
lex loci delicti and not by the lex fori.*^® 

Questions as to the elements and amount of dam¬ 
ages recoverable for a breach of contract or a vio¬ 
lation of a duty growing out of a contract pertain 
to the right, and not to the remedy, and are gov¬ 
erned by the lex loci contractus.77 So the measure 
of damages for breach of a covenant of warranty in 
a deed of land located outside the state in which 
the deed is executed has been held to be governed by 
the law of the state of the execution.'^® Further¬ 
more, a contractual stipulation limiting the liability 
for damages is governed by the law of the contract 
and not of the forum."^® 


CONFORM. To adjust, make like, or make of the 
same form or character;^ and, according to the 
Century Dictionary, it is often used in coniK^eiion 
with “to,” as to conform anything to a model or 
standard. It may be sometimes used in the sense 
of “adopt,”2 and “comply with” see Comply ante p 


668 note 78, and “deprive.”® 

Phrases: “Conform the jurisdiction of the dis¬ 
trict and other federal courts therc»to,”4 “conform to 
and pass all tin* requirements,”^ “ ‘conform^ to the 
federal quarantine line,”® “ ^conform’ to the ques¬ 
tion submitted, ”7 and “covenant to conform;”® also 


73. Mas.s.—Com. ▼. Green, supra. 
Enforcing foreign penal laws see su¬ 
pra § 4 d. 

74. U.S.—First Trust Co. of St. 
Paul V. Kansas City Life Ins. Co., 

C.C.A.Minn., 79 F.2d 48. 

What law governs privileged com¬ 
munications see the C.J.S. title 
Witnesses S 253, also 70 C.J. p 877 
note 54. 

/5. U.S.—Wynne v. McCarthy. C.C. 
A.Okl., 97 F.2d 964—Royal Mail 
Steam Packet Co. v. Companhia 
I>e Navegaco Lloyd Brasileiro, D. 

C. N.Y., 31 P.2d 767—The Mandu, 

D. C.N.Y., 16 F.Supp. 627—Dough¬ 
erty V. Gutenstein, D.C.N.Y., 10 F. 
Supp. 782—Lauria v. E. I. Du I’ont 
De Nemours & Co., D.C.E.D.N.Y., 
211 F. 687. 

Ark.—American Ry. Express Co. v. 
Davis, 238 S.W. 1063, 152 Ark. 258 
—^American Ry. Express Co. v. 
Davis, 238 S.W. 60, 152 Ark. 258. 
Conn.—ShaofCer v. O. K. Tool Co., 118 
A. 330, 110 Conn. 528—Common¬ 
wealth Fuel Co. v. McNeil, 130 A. 
794, 103 Conn. 390. 

S.C.—Raulon v. Pullman Co., 191 S. 

E. 416, 183 S.C. 495. 

78. U.S. — Northern Pac. R. Co. v. 
Babcock, Minn., 14 S.Ct 978, 154 U. 
S. 190, 38 L.Ed. 958—Curtis v. 
Campbell, C.C.A.Pa., 76 F.2d 84, 
certiorari denied 55 S.Ct. 649, 295 
U.S. 737, 79 L.Ed. 1685. 

Ark.—American Ry. Express Co. v. 
Davis, 238 S.W. 1063, 152 Ark. 258 


—American Ry. Express Co. v. Da¬ 
vis. 238 S.W. 50, 152 Ark. 258. 
Mass.—Jackson v. Anthony, 185 N.E. 
380. 282 Mass. 540 

Mo—Jackson v. St. Louis-San Fran¬ 
cisco Ry. Co., 31 SW. 2 d 250. 221 
Mo.App. 601. 

N.C.—Wise V. Zlollowell, 171 S.E. 82. 
205 N.C. 286. 

Ohio.—Louisville & N. R. Co. v. 
Greene, 160 N.E. 195, 26 Ohio App. 
392. 

Tenn.—Hartman v. Duke, 22 S.W.2d 
' 221, 160 Tenn. 134. 

What law governs damages in death 
action see the C.J.S. title Death § 
28, also 17 C.J. p 1324 notes 71, 72. 

77. U.S.—^Wynne v. McCarthy, C.C. 
A.Okl., 97 F.2d 964—Home Land, 
etc., Co. v. McNamara, Ill., 145 F. 
17, 76 C.C.A. 47 — Sandham v. 
Grounds, Pa., 94 P. 83, 36 C.C.A. 
103. 

Del.—Mackenzie Oil Co. v. Omar Oil 
& Gas Co.. 164 A. 883. 4 W W Harr. 
435, affirmed Ph<jeiiix Oil Co. v. 
Mackenzie Oil Co., 164 A. 894, 4 W. 
W.Harr. 460. 

Mass.—Atwood v. Walker, 61 N.E. 
58. 179 Mass. 514. 

N.Y.—Dyke v. Erie R. Co., 45 N.Y. 
113, 6 Am.H. 43—Hevillon v. Dem¬ 
me. 185 N.Y.S. 443. 445, 114 Misc. 
1 , citing Corpus Juris. 

Okl.—^Riddle v. Hudson, 172 P. 921, 
68 Okl. 172. 

What law governs damages for 
breach of: 
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Contract see the C.J.S. title Dam¬ 
ages § 4, also 17 C.J. p 719 note 
34. 

Covenant of seizin see the C.J.S. 
title Covenants 5 143, also 15 C. 
J. p 1318 note 70. 

Duty to deliver telegram see the 
C.J.S. title Telegraphs and Tele¬ 
phones 5 200, also 62 C.J. p 224 
note 9 ft seq. 

78. Kan.—Looney v. Reeves, 48 P. 
606, 5 Kan.App. 279. 

79. U.S.—Liverpool, etc., Steam Co. 
V. Phenlx Ins. Co.. N.Y., 9 S.Ct. 
469. 120 U.S. 397, 32 L.Ed. 788. 

1. Tex.—Reasonover v. Reasonuver, 
58 S.W.2d 817, 819. 122 Tex. 512, 
quoting Corpus Juris, 
a. Tex.—Ft. Worth & D. C. R. Co. 
v. Masterson, 66 S.W. 833, 835, 96 
Tex. 2G2. 

3. Tex.—Reasonover v. Reasonover, 
68 S.W.2d 817, 818, 819, 122 Tex. 
512. 

4. Tex.—Reasonover v. Reasonover, 
supra. 

Bt. U.S.—The New Rochelle, D.C.N. 
Y., 298 F. 525, 526. 

e. Tex.—Ft. Worth & D. C. R. Co. 
v. Masterson, 66 S.W. 833. 835. 95 
-Tex. 2C2. 

7. U.S.—Iowa Transfer R. Co. v. 
Switchmen’s Union of North 
America, C.C.A.lowa. 66 F.2d 909. 
912. 

8 . N.Y.—Getty v. Pitch, Cornell & 
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CONFOBM^ONFUSIO 


‘‘conformed to the law governing the registration of 
voters.”^ 

CONFORMABLE. 

Phrase: '^Conformable to truth.”i® 

CONFORMABLY. 

Phrase: “Conformably to the laws."ii 

CONFORMITY. A term which has been defined as 
meaning agreement, congruity with something 
else;12 correspondence in character, form, manner, 
or use; harmony;^*^ resemblance.^^ Jn occlesiasti- 
eal law, adherence to the doctrines and usages of 
the Church of England.^^ It has ])een said that 
the word is usually followed by “to,” or “with,” and 
is frequently qualified by the word “perfect,” with¬ 
out which qualification identity is not indicated 
for “conformity” expresses similarity of different 
objects or things, but is never used to denote an ex¬ 
act copy or reproduction of a given document or 
thing.l'^ Conformity may be employed as synony¬ 
mous with “accordance” see Accordance 1 C.J.R. 
p 459 note 9, but has been distinguished from 
“copy,”l* “identical” and “the same.”^® 

Phrases: “Bill of conformity” see Bill lO C.J.R. p 
382 note 44, “in conformity with,”-® “in conformity 
with the act,”21 and “in conformity with tin* verdict 


of the jury;”22 and also, adjectively, “conformity 
act” or “conformity Btatutc.”22 

CONFRONT. In its .primary sense, “confront” has 
been defined as meaning to face, to oppose, to stand 
facing or in front of, or in direct opposition; and 
in its secondary sense, as meaning to bring, or put, 
face to face; to meet, as to confront one with proofs 
of his wrongdoing; also, to compare, to set face to 
face for examination and discovery of the truth, or 
to set together for comparison.24 

As a term in criminal law see the C.J.S. title 
Criminal Law § 999, also 16 C.J. p 836 note 36-p 
837 note 53. 

Phrase: “To be confronted with the witnesses 
against him.”25 

CONFRONTATION. Meeting face to face.2® In 
a particular connection, as referring to the consti¬ 
tutional right of accused to meet and cross examine 
the witnesses against him see the C.J.S. title Crim¬ 
inal Law § 999, also 16 C.J. p 836 note 36-p 837 
note 53. 

CONFUSIO. In the civil law, whence both the term 
and the doctrines expressed thereby have been bor¬ 
rowed by tin* common law, “confusio” is used in 
several senses.27 The civil law doctrine of “oon- 


Co., 177 N.T.S. eni. 693. 107 Miso. 

404. 

“Covenant io comply" distinguished 
see Comply ante p 668 note 85, 

9. Cal.— Hu.slon v. Anderson. 78 P. 
626. 633. 145 Cal. 320. 

10. Mass—Energy Electric Co, v. 
General Electric Co.. 160 NE 278, 
280. 262 Mas.s. 534—In re O’Con¬ 
nell. 53 N.E. 1001. 174 Mass, 253. 
257. 

11. Used in conitltution 

"We cannot overlook the words, 
'conformably to the laws,' in this 
very provision of the Constitution. 
. . . That phrase, like the one, 

‘due process of law.’ must mean, as 
the latter phrase has repeatedly been 
held to mean, to relate to a recog¬ 
nized, long-c.stahlishcd system of 
laws existing in the .•several states 
adopting the Consliliilion ns well as 
in the prior organizations from 
which the slates were organized."— 
McCoy V. Kenosha (\)unty, 218 N.W 
348. 350. 195 Wis. 273. 57 A.T.. R. 412 
—12 C.J. p 487 note 10 td]. 

12. Cal.—De Leon is v. Etchepare. 52 
P. 718, 721, 120 Cal. 407. 

D.C.—Guettler v. Alfsen, 289 P. 613, 
615, 53 App.D.C. 215. 

Tex.—Reasonover v. Rcasonover, 58 
S.W.2d 817. 819. 122 Tex. 612, quot¬ 
ing Oorpns juris. 


13. Cal.— Pe Looms v. Etchepare. 52 
P. 718. 721. 120 Cal. 407. 

Sxamplez of use 

‘‘Conformity with e.<«tal)1ished us¬ 
age; coiiftirmity to type; conformity 
between ideas and substances; con¬ 
formity in shapt*’’—Guettler v. Alf¬ 
sen. 289 F. 613. 615, 63 App.D.C. 215 

14. Cal.—De Looms v Etchepare, 52 
P. 718, 721. 120 Cal 407. 

15. Black LD. 

16. (m'iI. —De Ijeonis v. Etchepare, 
supra. 

17. D.C.—Guettler v. Alfsen. 289 P. 
613. 615, 63 App.D.C. 215. 

18. DC.—Guettler v. Alfsen, supra. 

19. Cal.—De Li'onis v. Etchepare, 62 
P 718, 721, 120 Cal. 407. 

SO. U.S — Steam-Boat Rock Inde¬ 

pendent School Di.st. of Sti*am-IJoat 
Rock V. Stone, Iowa, 1 S.Ct. 84, 87. 
106 U.S. 183. 27 L.Ed. 90. 

"By virtue of" or "by authority of" 
equivalent see By 12 C..J.S. p 869 
note 75. 

21. "According to the spirit and in¬ 
tent of the act” equivalent 

Md.—Friend v. Hamill, 34 Md. 298, 
302, 303. 

22. S.C.—Eason v. Miller. 16 S.C. 
194, 200. 

83. Defined 

"A term used to designate Act 
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June 1. 1872. c- 25S, ( 5, 17 Stat. 197, 
whence is derived Rcv.St U.S. |i 914 
(28 TT.SC.A. § 724) providing that 
the practice, pleadings, and forms 
and modes of proceedings in civil 
causes, other than equity and ad¬ 
miralty causes, in the federal dis¬ 
trict courts shall conform, ns near 
as may he, to those existing in like 
causes In the courts of the state 
W'lthin which such district courts are 
held."—Black L D. 

24. Tex.—Kemper v. State. 138 S. 
W. 1025. 1038. 63 Tex.Cr. 1. 

Utah.—State v Manmon, 57 P. 642, 
543. 19 Utah 506. 76 Am.S.R. 753, 
45 L.R.A. 638. 

Sapecially to face hostilely or to 
oppose with firmness.—Kemper v. 
State, 138 S.W. 1025, 1038, 63 Tex. 
Cr. 1 . 

25. "Meet the witnesses face to 
face” synonymous 

S.D.—State v. Hcffernan, 123 N.W. 
87. 89. 24 S.D. 1 . 140 Am.S.R. 764, 
26 L.U.A..N.S.. 868 . 

26. S D,—Slate v. Hcffernan, supra. 

27. ('onn.—Treat v. Barber, 7 Conn. 
274, 280. 

Confusio Jurium—^the merger of 
the rights of debtor and creditor In 
the .same person.—See 12 C.J. p 488 
note 36. 

Confusio bonorum as the mingling of 
movables, that is, personal prop- 
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fusio” and the efifeets thereof are considered in 12 
Corpus Juris pp 488, 489. 

CONFUSION. When applied to mental processes 
the term has been held synonymous with ^'bewilder- 
ment” and “distraction,”28 in a particular con¬ 

nection, to have reference to the condition of mind 
of a person of ordinary intelligence.22 

In Roman and French Law, a mode of extinguish¬ 
ing a debt, by the concurrence in th«j same person of 
two qualities which mutually destroy one another.22 

In the civil law, “confusion” is synonymous with 
“merger” as used in the common law; it arises 
where two titles to the same property unite in the 
same person.2l 

Confusion of boundaries. The title of that branch 
of equity jurisdiction which relates to the discovery 
and settlement of conflicting, disputed, or uncertain 

erty, of dlfftronl owners, see Con¬ 
fusion of (loods § 2. 

28. Ala.—Alabama Great Southern 
R. Co. V. 

Ala. 514. 30 Am.S.H. 66. 

29. Mk'Ii. —Motul Craft Co. v. Met- 
alcraft Healer Corporation, 2S9 N. 

W. 364, 365. 255 Mich. 642. 

30. Black L..D. 

31. U.S.—Palmer v. 

La.. 18 F.Cas.No. 10,686, 

179, 182. 


boundaries ;22 and for more specific discussion see 
Boundaries § 99. 

Confusion of debts. The concurrence of two ad¬ 
verse rights to the same thing in one and the same 
person;23 the concurrence of the characters of cred¬ 
itor and debtor of the same debt in the same per¬ 
son, whereby the two characters are mutually de¬ 
stroyed. 2 < 

Confusion of rights. A union of the qualities of 
debtor and creditor in the same person. The effect 
of such a union is, generally, to extinguish the 

debt.2 B 

Confusion of titles. A civil-law expression, syn¬ 
onymous with “merger,” as used in the common law, 
applying where two titles to the same property 
unite in the same person.26 

Another phrase: “So nearly similar thereto as to 
lead to confusi()n.”27 

heir of the debtor, or the debtor the 
heir of the creditor, or either ac¬ 
cedes to the title of the other by any 
other mode of transfer.—Black L.D. 
38. Tex. — Baylor University v. 
Bradshaw. Civ.App., 52 S.W.2d 
1094, 1101, quotingr Corpus Juris. 
38. U.S.—Palmer v. Burnside, C.C. 
La., 18 F.Cas.No.10.686, 1 Woods 
179, 182, cited in Black L.D. 

37. Mich.—Metal Craft Co. v. Met- 
alcraft Heater Corporation, 289 N. 
W. 364, 865. 255 Mich. 642. 


Hill. 9 So. 722. 727. 98 


Burnside, C.C. 
1 Woods 


32. Black L.D. 

Note on civil law practice see 12 C. 
J. p 489 note 45 La]. 

33. Tenn. — Woods v. Ridley, 11 
Humphr., Tenn., 194, 198. 

34. Fla.—Morrow v. CommonweaHh 
Life Insurance Co., 159 So. 525. 
526, 118 Fla. 371. quoting: Ck>rpus 
Juris. 

Va.—Booth V. Kinsey, 8 Gratt. 660, 
569. 49 Va. 560, 669. 

This may ooour lu ssvsral ways, 

as where the creditor becomes the 
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§ 1 

L DEFINITI0K8 


§ 1. In General 

Confusion of goods is such Intermixture of different 
persons* goods that the property of each cannot he dis¬ 
tinguished. 

Confusion of goods is such an intermixture 
of goods owned by different persons that the prop¬ 
erty of each can no longer be distinguished.^ It has 
been said that, as understood in English and Ameri¬ 
can law, it is the willful and fraudulent intermix¬ 
ture of the chattels of one person with the chattels 
of the other, without the consent of the latter, in 
such a way that they cannot be separated and dis- 
tinguished.2 

§ 2. In Civil Law 

Commixtio, commixtion, or commixture, In civil law, 


Is the Intermingling of dry or solid things belonging to 
different owners. Confusio, or confusion, Is the in¬ 
separable intermixture of fluids of different owners. 

Commixtio, or commixtion, in civil law, is the 
mixing together or confusion of things, dry or solid, 
belonging to different owners, as distinguished from 
confusio, which, strictly, relates to liquids. 

Commixture, in civil law, denotes the commix- 
tion of goods.3 

Confusio, or confusion, in civil law, i$ the insep¬ 
arable intermixture of property belonging to differ¬ 
ent owners; it is properly confined to the pouring 
together of fluids, but is sometimes also used of a 
melting together of metals or any compound formed 
by the irrevocable commixture of different sub¬ 
stances.^ 


n. WHAT COHfiTITUTES, AND BIGHTS OF OWNERS AND OTHER INTERESTED PERSONS 


§ 3. In General 

The doctrine of confusion of goods, derived from the 
civil law, is the rule which, under some circumstances, 
forfeits a person's right in goods which he has wrong- 
fuily and inseparably intermingled with another's. It 
has many exceptions, and is inapplicable in the absence 
of an original separation. 

The principle or doctrine of “cfinfusion of goods,” 
which is derived from the civil law,'** is the rule 
which, under some circumstances, forfeits the right 
of a person in goods which he has wrongfully in¬ 
termingled with those of another in such a way 
that the separate interests cannot be ascertained 
or distinguished.® The foundation of the doctrine 
has been said to be the affording of protection to 
the innocent owner.^ It has been said to be set¬ 
tled clearly and distinctly,® although an earlier case 
contained the statement that “few subjects in the 
law arc less familiar, or more obscure, than that 
which relates to the confusion of property.”*'^ 

The doctrine, as above stated, is subject to many 
exceptions.^® Thus, as appears infra § 5, it gener¬ 


ally does not apply where the intermingling was not 
done willfully, with a fraudulent or other improper 
intent or motive, or where the intermingled goods 
remain capable of identification, as appears infra § 6, 
or, as appears § 7 infra, where they arc of the same 
nature and value; further, the doctrine has no ap¬ 
plication unless there was an original separation.^^ 
It has even been denied that, properly speaking, 
there is any such doctrine.^ 2 

It is said that “four cases may arise in which 
there may be a confusion of rights involved in the 
confusion of goods: (1) Where the mixture is 
made by consent of the i)arties. (2) Where it aris¬ 
es from the willful or tortious conduct of one of the 
parties. (3) Where it is made by unintentional mis¬ 
take. (4) Where it is the result of inevitable acci- 
dcnt.”i® Intermixture resulting from negligence, 
as considered § 5 infra, is also to be noted. Inter¬ 
mingling and confusion of logs is considered in 
the C.J.S. title Logs and Logging, § 56, also 38 C.J. 
p 212 note 44-p 215 note 97. 


1. Me.—Hesseltine v. Stockwell, 30 
Me. 237, 50 Am.D. 627. 

12 C.J. p 490 note 1. 

2. Pa.—Stone v. Marshall Oil Co., 
57 A. 183, 208 Pa. 85. 93. 101 Am. 

S.R. 904, 65 L..R.A. 218. 

Willful and fraudulent intermixture 
see infra S 4. 

3. Black L.D. 

12 C.J. p 488 note 39 [a]. 

4. Black L.D. 

Conn.—Treat v. Barber, 7 Conn. 274. 
12 C.J. p 488 note 38. 
ft. Conn.—Treat v. Barber, 7 Conn. 
274. 


6 . Cal.—French v. Robbins, 158 P. 
188. 172 Cal. 670. 

12 C.J. p 491 note 9.' 

7. Iowa.—In re Thompson, 14 B N. 
W. 76. 164 Iowa 20, Ann.Cas.l916D 
1210. 

a N.H.—Robinson v. Holt, 39 N.H. 
557. 76 Am.D. 233. 

a Mass.—Ryder v. Hathaway, 21 
Pick. 298. 

12 C.J. p 491 note 6. 

la U.S.—Kent* v. The Idaho, N.Y., 
93 U.S. 675, 23 L.Ed. 978. 

12 C.J. p 491 note 10. 
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11 . Colo.—International Harvester 

Co. of America v. MePerson, 37 P. 
2d 390, 95 Colo. 482. 

la Pa.—Stone v. Marshall Oil Co., 
57 A. 183. 208 Pa. 85. 96. 101 Am. 

S.R. 904, 66 L.R.A. 218. 

12 C.J. p 491 note 8. 

la Iowa.—In re Thompson, 146 N. 
W. 76. 164 Iowa 20, Ann.Cas.l916D 
1210. 

Or.—^Ayre v. Hixson, 98 P. 515, 63 
Or. 19, 133 Am.S.R. 819, Ann.Cas. 
1913E 659. 
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Contrast between common and civil law. By the 
rules of the civil law, according to one statement, if 
a confusion was created willfully and not by mutual 
consent, he who created it acquired the whole, 
and he was liable only in damages for a conver¬ 
sion;^® according to another statement, the civil 
law gave the whole of the property to him who had 
not interfered in the mixture, and allowed satisfac¬ 
tion to the other for what he lost.i® On the other 
hand, the common law, to guard against fraud, gave 
the entire property to him whose dominion was in¬ 
vaded without his consent.!^ 

§ 4. Willful, Fraudulent, or Wrongful Inter¬ 
mixture 

Ordinarily, one who fraudulently, willfully, or wrong¬ 
ly intermixes his goods inseparably with another's, for¬ 
feits them to the innocent party; but the rule is not ex¬ 
tended further than necessary to prevent fraud. 

The rule stated in Corpus Juris, which has been 
quoted and cited with approval, is that where one 
fraudulently, willfully, or wrongly intermingles his 
goods with those of another, so that there is no evi¬ 
dence to distinguish the goods of the one from those 
of the other, the wrongdoer forfeits all his interest 
in the mixture to the other j)arty.^^ In other words. 


§ 6 

he cannot recover for his own proportion, or for 
any part of the intermixture, but the entire property 
vests in him whose right is invaded.^® 

Limitation of rule. The rule, however, is adopted 
solely to prevent fraud and will not be extended 
further than that object requires.20 Accordingly, 
it has no application where the goods mingled are 
of a kind which may be identified readily,-^ or 
where the intermingled goods are of the same na¬ 
ture and value, and a quantity equal in kind and 
value can be given the party wrongcd .22 Further, 
the rule is never resorted to except in favor of an 
innocent party as against a wrongdoer.23 

§ 5. Intermixture without Wrongful Intent 

Tho rule of forfeiture by confusion generally does 
not apply where the intermixing was not done willfully, 
with a fraudulent or other improper intent or purpose; 
in such case, the party occasioning the confusion should 
be protected in his ownership so far as circumstances 
permit. Where the confusion occurs without fault, as 
by accident or consent, the parties become tenants In 
common in proportion to their interests. 

As staled in Corpus Juris, which has been quoted 
with approval, the rule that a person who mingles 
his goods with those of another person forfeits his 
own goods does not apply where the act was not 


14. Mass.—Ryder v. Hathaway, 21 
I’ick. 298, 

15. iMu.—Vest V. Rond Bros., 1M7 
So. 392. 223 Ala. 552. 

Mass —Ryder v. Hathaway, 21 Pick. 
298. 

16. Me.—Bryant v. Wan*. 30 Me. 
295. 

17. Ala.—Vest V. Bond Bros., 137 
So. 392, 223 Ala. 552. 

Me —Bryant v. Ware, 30 Me. 295. 
Mass.—Ryder v. Hathaway, 21 I’ick. 
298. 

18. U.S.—Fiman v. State of South 

Dakota. C.C.A.S.D., 29 F.2d 776. 

modifyinftr, D.C., State of South 
Dakota v. Fiman, 29 F.2d 770. and 
certiorari denied Fiman v. Stale 
of South Dakota, 49 S Ct. 254, 279 

U. S. 841, 78 L.Ed. 987. 

Ala.—Vest v. Bond Bros. 137 So. 
392, 223 Ala. 552-—Kinney v. Cull¬ 
man County Farm Bureau, 117 So. 
189. 190, 217 Ala. 569, citing Cor¬ 
pus Juris. 

Kan. —Allis Chalmers Mfg. Co. v. 
Security Elevator Co., 38 P.2d 
138. 140. 140 Kan. 580, quoting 

Corpus Juris— Hall v. Shaffer. 289 
P- 442. 444, 131 Kan. 109. quoting 
Corpus Juris. 

Me.—Wingate v. Smith, 20 Me. 287. 
N.M.—Page V. Jones, 190 P. 541, 26 
N.M. 196, 10 A.L.R. 761—Gonzales 

V. llfleld. 186 P. 1110, 1111, 26 N.M. 
608, quoting Corpus Juris. 

W.Va.—Carleton Mining & Power Co. 
V. West Virginia Northern R. Co.. 

16 C.J.S.-61 


166 S.E. 536, 537. 113 W.Va. 20. 
citing Corpus Juris, and certiorari 
denied West Virginia Northern R 
Co. V. Carleton Mining Si Power 
Co.. 5.3 S.Cl. 694, 283 U.S. 734. 77 
DEd. 1482. 

12 C.J. p 492 note 18, p 493 note 31. 
*'AU the authorities agree" 

U.S.—Hentz v. The Idaho. N.Y., 93 
U.S 675. 686, 23 UEd. 978. 

Buie strictly applied 

(1) The rule stalnd in the text is 
one of strict application as between 
the partie.s to the transaction.— 
National Park Bank v. Goddard, 30 
N.Y.S. 417, 9 Misc. 626, affirmed 31 
N.Y.S. 1144, 87 Hun 487—12 C.J. p 
496 note 57. 

(2) Rights of third parties see 6 
8 infra. 

"Where a person holding goods for 
the account of another confuses 
those goods with hia own, so that 
they become inextricaiily mingled, 
the owner of the goods so mingled 
may claim the entire mass."—In re 
F. & D. Co., N.Y., 256 F. 73. 77, 167 
C.C.A. 315. 

Commingling by crop mortgagors 

Act of tenants who commingled 
their mortgaged erojis amounted to 
a fraud against mortgagee, irrespec¬ 
tive of how honest tenants may ha\e 
liecn in their dealings with each oth¬ 
er.—^Wilson V. Windham, 104 So. 
232. 213 Ala. 31. 

Goods subject to landlord's lien 

Where a tenant fraudulently mixes 
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goods subject to a landlord's lien 
witli other goods, so that the iden¬ 
tity of each cannot be pointed out, 
the lien of the landlord is not lost, 
but attarhe.s to all the goods.— 
Deader v. Romono, 95 So. 7, 208 Ala. 
635. 

19. Idaho.—Hawkins v. Spokane 
Hydraulic Min. Co., 33 P. 411, 3 
Idaho (Hash.) 650. 

Kan.—Allis Chalmers Mfg. Co. v. 
Security Elevator Co.. 38 P.2d 138, 
140, 140 Kan. 580, quoting Corpus 
Juris —Hall v. Shaffer, 289 P. 442, 
441, 131 Kan. 109, quoting Corpus 
Juris. 

N.M -Gonzales v. llfleld, 185 P. 
1110 . 1111, 25 N.M. 608, quoting 

Corpus Juris. 

20. N.M.—Gonzales v. llfleld, supra 
12 C.J. p 4 92 note 20. 

21. Kan.—Moherman v. Anthonj, 
175 P. 676. 678. 103 Kan. 600, quot¬ 
ing Corpus Juris. 

12 C.J. p 494 note 43. 

Goods capable or incapable of Iden- 
tiflcation generally see infra S 6. 

22 . Minn.—Somers v. Kane. 210 N. 
W. 287, 168 Minn. 420. 

12 C.J. p 495 note 5b. 

Goods of same or different nature 
and value generally see Infra S 7. 

23. N.J.—Wooley v. Campbell, 37 N. 
J.Daw 163. 

N.M.—Gonzales v. llfleld, 186 P. 1110, 
1112 , 25 N.M. 608, Quoting Corpus 

Juris. 
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done willfully, with a fraudulent or other improper 
intent or purpose.^* In such case, the person caus¬ 
ing the intermixture should be protected in his own¬ 
ership so far as the circumstances permit nev¬ 
ertheless, as appears in § 6 infra, where the goods 
are so mingled that they cannot thereafter properly 
be identified, all the inconvenience or loss resulting 
therefrom falls on the party who occasioned the 
confusion, and it is incumbent on him to distinguish 
his own goods or else lose them. 

Where the mixture occurs without the fault of 
either party, neither forfeits any rights to the oth¬ 
er but they become in effect tenants in common 
in proportion to their respective interests.^? 

Depreciation on goods innocently commingled 
must be shared pro rata by the owners thereof 
where the goods are inseparable.^* 

Accident, Where confusion of goods results from 
accident, the property in the mixture does not pass 
from the several owners, but they become tenants 
in common in proportion to their respective inter- 
ests,29 sharing proportionately any loss,*® and each 
is entitled to his aliquot share of the entire quanti¬ 


ty.*^ While there may be difficulty in determining 
precisely how one party can be protected with due 
regard to the rights of the other, the law will not 
forfeit the property of the person causing the ac¬ 
cident unless a just measure of redress to the other 
party renders it inevitable.®* 

Mistake, A person causing an intermixture of 
his goods with those of another does not forfeit his 
own, where the mixture is the result of an honest 
mistake or a bona fide claim of right;®® but he 
does not gain anything by it,®^ and, in accordance 
with the general rules governing goods capable or 
incapable of identification, as considered infra § 6, 
he is required, in order to protect himself, to point 
out and designate his property, or lose it.®’** It has 
been held, however, that in cases of intermixture 
by mistake the courts will make or allow an eq¬ 
uitable apportionment of the whole, and as nearly 
as possible allow each that amount which his goods 
bore to the whole mass.®* 

Negligence, Whether the doctrine of confusion 
of goods is applicable where the intermixing is the 
result of negligence only has been said to be a de- 


84. U.S. — Great Northern State 
Bank v. Ryan, C.C.A.Minn., 292 P. 
10 . 

Ala. — Kinney v. Cullman County 
Farm Bureau, 117 So. 189, 217 Ala. 
669. 

N.M.—Gonzales v. Ilfeld, 186 P. 1110, 
1112, 26 N.M. 608, quoting Corpus 
Juris. 

Tex. — Culdwell-Guadalupe Pick-Up 
Stations v. Gregg. Civ.App., 276 S. 
W. 342, modified on other grounds 
Gregg V. Caldwell-Guadalupe Pick- 
Up Stations, Com.App.. 286 S.W. 
1083. 

Wyo.—State Bank of Wheatland v. 
Bagley Bros.. 11 P.2d 672, 683, 44 
Wyo. 244. citing Corpus Juris, and 
rehearing denied 13 P.2d 664, 44 
Wyo. 466. 

12 C.J. p 492 note 22. 

85. Mich.—^Wetherbee v. Green, 22 
Mich. 310, 7 Am.R. 663. 

N.M.—Gonzales v. Ilfeld, 185 P. 1110. 
1112, 26 N.M. 608, quoting Corpus 
Jtoris. 

86. Ark.—Buckeye Cotton Oil Co. v. 
Taylor, 63 S.W.2d 428. 429, 186 
Ark. 284, citing Corpus Juris. 

Me.—Martin v. Mason. 7 A. 11, 78 
Me. 462. 

Whsro ssporuts ohattsls mort- 
gagoA to difforsiut psrsous are oou- 

fussA without the fault of either, the 
court will divide the property, or its 
proceeds, according to the propor¬ 
tionate interest of each. 

Minn.—Clay v. Larson, 146 N.W. 
1096. 126 Minn. 271. 


Tex.—Belcher v. Cassidy Bros. Live 
Stock Commn. Co.. 62 S.W. 924, 26 
Tex.Clv.App. 60. 

12 C.J. p 497 note 78. 

87. Tex.—Belcher v. Cassidy Bros. 
Live Stock Commn. Co., supra. 

12 C.J. p 497 note 78 [a] (1). 

Bight of widow of owner 

Where corn belonging to deceased 
was commingled, without fault, with 
corn belonging to him and his moth¬ 
er as tenants in common, his widow 
was entitled to his proportion as a 
tenant in common in the mass with 
his mother.—Reeves v. Reeves, 92 
So. 651, 207 Ala. 362. 

88. Ark.—First Net. Bank v. Trib¬ 
ble. 244 S.W. 83. 165 Ark. 264. 

Whoro goods purchased for part¬ 
nership by member with his separate 
money were commingled and wasted 
during his insanity, making it im¬ 
possible to apportion the waste of 
the commingled goods when sold to 
satisfy creditors, the insolvent's 
claim for his separate money is al¬ 
lowable. but he must share pro 
rata with the other creditors de- 
preq^ation on goods so commingled. 
—First Nat. Bank v. Tribble, supra. 

89. 111.—Hobbs V. Monarch Refrig¬ 
erating Co.. 116 N.£. 634, 636, 277 
111. 326, L.R.A.1917D 847, Ann.Cas. 
1918A 748. 

12 C.J. p 492 note 26. 

**This rule is applicable where logs 
become intermingled by reason of an 
extraordinary flood, or where a ship 
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is wrecked and a part of its cargo 
lost, and the remainder is intermixed 
beyond identification.” — Hobbs v. 
Monarch Refrigerating Co., supra. 

30. Ill.—Hoi>b8 V. Monarch Refrig¬ 
erating Co., supra. 

31. N.H.—Moore v. Bowman. 47 N. 
H. 494. 

12 C.J. p 493 note 27. 

38. Mich.—Wetherbee v. Green, 22 
Mich. 311, 7 Am.R. 653. 

33. Iowa.—In re Thompson, 146 N. 
W. 76, 164 Iowa 20, Ann.Cas.l916D 
1210 . 

Vt.—Pratt v. Bryant, 20 Vt. 338. 

12 C.J. p 493 note 29. 

Beturalug other’s property; oouver- 
slou 

One who by mistake receives the 
property of another and mixes it 
with his own property so that its 
identity is lost may be guilty of a 
conversion, when on proper demand 
he refuses to return the property of 
the Innocent owner.—Samuel v. Hol¬ 
brook, etc., Corp.. 141 N.Y.S. 276, 166 
App.Div. 486, affirmed 109 N.E. 1092, 
216 N.Y. 641. 

34. Iowa.—In re Thompson, 146 N. 
W. 76, 164 Iowa 20. Ann.Cas.l916D 
1210. 

35. Iowa.—In re Thompson, supra. 

36. U.S.—-Cheesman v. Shreeve, C.C. 
Colo., 40 F. 787, appeal dismissed 
Shreve v. Cheeseman, 17 S.Ct. 998, 
41 L.Ed. 1177. 

Mich.—Oates v. Rifle Boom Co., 88 
N.W. 246, 70 Mich. 809. 
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batable question under the authorities.37 It has 
been held that a commingling which flows from 
carelessness or breach of obligation belongs to the 
same class as one caused by intentional miscon¬ 
duct but, under other authorities, where the con¬ 
fusion results from negligence only, without any 
fraudulent intent, the party occasioning the confu¬ 
sion does not lose his property,39 unless he is unable 
to distinguish it.^o or unless its proportionate value 
cannot be ascertained.^! Where the confused 
goods, although indistinguishable, arc of equal and 
uniform value and the evidence clearly shows the 
portions contributed, each owner is entitled to his 
aliquot part.42 

Consent. Where the mixture is by consent of the 
parties, the relationship to the goods, after confu¬ 
sion, depends on the contract between the parties 
involved in the consent.^ 3 Generally, where a con¬ 
fusion takes place by consent, the owners become 
tenants in common in the mixturc.^^ The tenancy 
in common exists, however, only where the things 
mixed cannot be separated without inconvenience, 
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in the proportion of the quantity, quality, and value 
belonging to each.^5 

§ 6. Goods Capable or Incapable of Identifi* 
cation 

The doctrine of forfeiture by confusion has no ap¬ 
plication where the goods mingled are readily identifiable; 
where, however, they are unidentifiable, all the loss re¬ 
sulting from the confusion falls, with some qualifications, 
on the party who caused it. 

In general, where the goods mingled are of a kind 
which may be identified readily, the doctrine of for¬ 
feiture by confusion has no application, for the ob¬ 
vious reason that the very foundation for the appli¬ 
cation of the rule is wanting, that is, the confusion 
of goods or the inability to identify them;^® and 
this is true, as is considered supra § 4, even where 
the commingling was done with a fraudulent in¬ 
tent. On the other hand, subject to the qualifica¬ 
tions considered § 7 infra, where the goods are 
so mingled that they cannot thereafter properly be 
identified or divided, all the inconvenience or loss 
resulting from the confusion is thrown on the party 
who occasioned it;^*^ and, generally, it is for him 


37. Minn. — International Lumber 
Co. V. Bradley Timber, etc., Co.. 
166 N.W. 274, 1,32 Minn. 155. 

38. Mass.—People’s Nat. Bank v. 
Mulholland, 117 N.K 46. 228 Mass. 
152. 

39. Minn. — International Lumber 
Co. V. Bradley Timber, etc., Co., 
156 N.W. 274. 275. 132 Minn. 155. 

12 C.J. p 493 note 33. 

“Pr«valliii.g mle on this question 
. . . IS that where the confusion 

results from accident, mistake, or 
nealifirence, but without any fraudu¬ 
lent intent, the property in the mix¬ 
ture does not pass to the several 
owners, but they become tenanl.s in 
common in proportion to their sev¬ 
eral interests.”—International Lum¬ 
ber Co. V. Bradley Timber, etc., Co., 
supra. 

40. Iowa.—In re Thompson, 146 N. 
W. 76, 164 Iowa 20. Ann.Cas.l916D 
1210. 

N.H.—Robinson v. Holt, 39 N.H. 657, 
75 Am.D. 233. 

12 C.J. p 493 note 35. 

Duty to distinguish property gener¬ 
ally see infra S 6. 

41. N.H.—Robinson v. Holt, supra. 
N.C.—Wells V. Batts. 17 S.E. 417, 112 

N.C. 283, 291, 34 Am.S.R. 506. 

48. N.M.—Page v. Jones, 190 P. 641, 
26 N.M. 196, 10 A.L.R. 761. 

N.C.—Wells V. Batts, 17 S.E. 417, 112 
N.C. 283, 34 Am.S.R. 606. 

12 C.J. p 496 note 60. 

Ooods of same or different nature 
and value generally see Infra fi 7* 

^ Iowa.—In re Thompson, 145 N. 


W. 76, 164 Iowa 20, Ann.Cas.l916D 

1210. 

12 C.J. p 494 note 39. 

But It has been said that, where 
the parties consent to the confu.sion, 
no change of property right follows. 
—Kinney v. Cullman County Farm 
Bureau. 117 So. 189, 217 Ala. 569. 

44. Mass.—Ryder v. Hathaway, 21 
Pick. 298. 

Wyo.—Edwards v. Willson, 219 P. 
233, 234, 30 Wyo. 275, citing Cor¬ 
pus Juris. 

3 2 C.J. p 494 note 37, 

(Treation of tenancy In common by 
mixing of grain or other produce 
with consent of parties see the C. 
J.S. title Warehousemen and Safe 
Depositaries § 14. also 67 C.J. p 
457 note 80-p 458 note 92. 
PrssnxnptloB is that the parties 
are tenants in common where the 
mixture is by their consent.—In re 
Thompson. 145 N.W. 76, 164 Iowa 20, 
Ann.Cas.l916D 1210. 

45. N.Y. — Morgan v. Gregg, 46 
Barb. 183. 

48. U.S. — Banque de Prance v. 
Chase Nat. Bank of City of New 
York. C.C.A.N.Y.. 60 F.2d 703. 

Ala.—Vest v. Bond Bros., 137 So. 
392, 223 Ala. 662—Kinney v. Cull¬ 
man County Farm Bureau, 117 So. 
189, 190, 217 Ala. 569, citing Cor¬ 
pus Juris. 

Ga.—Finance Co. of the South v. 
Lowry, 136 S.E. 475, 86 Ga.App. 
387. 

Kan.—^Moherman v. Anthony, 176 P. 
676, 678, 103 Kan. 500, quoting 

Corpus Juris. 


N.Y.—Brush v. Batten, 16 N.T.S. 548, 
affirmed 32 N.E. 648, 134 N.Y. 617. 
12 C.J. p 494 note 42. 

47. Ala.—Vest v. Bond Bros., 137 
So. 392, 393, 223 Ala. 652, citing 
Corpus Juris. 

Ariz.—Barth Mercantile Co. v. Jara- 
millo, 61 P.2d 252. 46 Ariz. 365. af¬ 
firmed 59 P.2d 328. 48 Ariz. 94. 

Fla.—Alvarino v. Rauch. 108 So. 656, 
91 Fla. 293. 

12 C.J. p 494 note 44, p 496 note 60. 
Whore mortgagor iutsrmlnglod 

new goods with original mortgaged 
stock, rendering goods indistinguish¬ 
able, and failed to separate them, 
mortgagee could take entire stock. 
—Weilock V. Cowan, 224 N.W. 413, 
346 Mich. 45. 

Animals bearing same brand 

( 1 ) When various animals bearing 
the same brand are commingled so 
that it is impossible to determine 
the ownership of each Individual 
animal, the party who Is responsible 
for such commingling and whose 
duty it was to keep them separate 
must bear the loss; so, where an 
execution purchaser of a portion of 
a herd of cattle was bound to sepa¬ 
rate increase belonging to him, he 
was. as against a subsequent pur¬ 
chaser, required to bear the loss re¬ 
sulting from his failure so to do.— 
Hagan v. Cosper, 292 P. 1020, 87 
Ariz. 209. 

( 2 ) However. where defendant, 
with a full knowledge of the com¬ 
mingling, acknowledges that a cer¬ 
tain number of commingled cattle 
belong to plaintiff, and promises to 
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to distinguish his own property or lose it,^* it be¬ 
ing held, in this connection, that the rule as to con¬ 
fusion of goods is merely a rule of evidence.^® 

§ 7. Goods of Same or Different Nature and 
Value 

Where confuied goods, although inseparable, are ef 
the same nature and value, and properly divisible, each 
owner’s portion being known, each is entitled to his 
aliquot part; but where the mixture is indistinguishable 
and indivisible, the goods being of different natures and 
values, the loss falls on the party who caused the confu¬ 
sion. 

As appears supra § 6, all the inconvenience or loss 
resulting from an indistinguishable commingling of 
goods falls on the party who occasioned the com¬ 
mingling; such a loss or forfeiture is not made to 
depend on the comparative value of the portions be¬ 
longing to the respective owners.^® So, when the 
mixture is indistinguishable because a new substance 
or thing is formed not capable of just appreciation 
and division according to the original rights of 
the proprietors,®^ or when the articles mixed are of 
different values or quantities and the original val¬ 
ues or quantities cannot be determined,®^’ the loss 
must fall on the party who occasioned the mixture. 

On the other hand, where the mixture is approxi¬ 
mately homogeneous, the goods being of the same 
nature and value, although not capable of an actual 
separation by identifying each particle, and the por¬ 
tion of each owner is known, and a division can be 
made of equal proportionate value, as in the case of 
a mixture of corn, coffee, tea, wine, or other article 
of the same kind and quality, then neither i)arty 
loses his property, but each may claim his aliquot 
part and this is true, as appears § 5 supra, where 


there has been no fraud or intentional wrongdoing, 
as where the confusion results from negligence, 
and a like rule is applicable, as api)ears § 4 supra, 
in the case of a willful or fraudulent intermixture. 
While it has been held that, where goods of a sim¬ 
ilar nature are confused, the owners become tenants 
in common of the mass,®^ under other authorities, 
the intentional commingling of goods of the same 
kind and value does not create a tenancy in com¬ 
mon, but each party owns a severable part in the 
admixture, to which the innocent party is entitled 
to exclusive possession, leaving the wrongdoer to 
identify his own, if he can, or to demand his propor¬ 
tional part.®® It follows that the innocent party 
is not responsible to the party wrongfully inter¬ 
mingling, for any damage to, or loss of, such prop¬ 
erty, unless willfully done or occasioned by him¬ 
self.®® 

§ 8. Rights of Third Persons 

a. In general 

b. Under or as affected by mortgage 

a. In General 

Where the interests of third parties Intervene, the 
doctrine of confusion of goods does not apply if pro¬ 
tection can otherwise be given the innocent owner. Gen¬ 
erally, where several persons Intermingle their property 
with intent to defraud creditors of one of them, the 
creditors have recourse against the whole mass for the 
amount of their claims. Purchasers with notice are in 
no better position than their vendors with respect to a 
confusion of goods. 

Where the interests of third parties intervene, 
the doctrine of forfeiture by cimfusion of goods 
will not ajiply if protection can otherwise be given 
to the innocent owner.®*^ Generally, where there is 


deliver to him other cattle of the 
same kind and number, the rule stat¬ 
ed in the text does not apply.— 
Barth Mercantile Co. v. Jaramlllo, 
51 P.2d 252, 46 Ariz. 36.5, affirmed 
69 P.2d 328, 48 Ariz. 94. 

48. Idaho.—Hopkins v. Hemsley, 22 
P.2d 138, 140, 53 Idaho 120, citing 
Corpus Juria —Servel v. Corbett, 
290 P. 200. 19 Idaho 536. 

Mich.—^Wellock v. Cowan, 224 N.W. 

413, 246 Mich. 45. 

12 C.J. p 4 94 note 44. 

Goods subject to landlord’s lieu 
Where a tenant comming^les goods 
subject to a landlord’s lien with oth¬ 
er goods, the burden rests on him to 
separate and Identify the respective 
goods; otherwise the lien attaches to 
all the goods.—Leader v. Romano, 
96 So. 7, 208 Ala. 636. 

40. Tex.—Holloway Seed Co. v. City 
Nat. Bank, 47 S.W. 96, 516, 92 Tex. 
187, reversing, Civ.App., 47 S.W. 

77. 


60. Tenn.—Brooks V. Lowenstcin, 
35 S.W. 89. 95 Tenn. 262. 

61. Mass.—Ryder v. Hathaway, 21 
Pick. 298. 

N.H.—Robinson v. Holt, 39 N.H. 663, 
75 Am D. 233. 

68. N.H.—Robinson v. Holt, supra. 

53. Ala.—Vest v. Bond Bros., 137 
So. 392, 393, 223 Ala. 552, citing 

Corpus Juris. 

Colo.—Ramsey v. Rodenburg, 212 P. 
820, 72 Colo. 667. 

N.M.—Page v. Jones, 190 P. 641, 26 
N.M. 196, 10 A.L.R. 761. 

12 C.J. p 495 notes 48, 49. 

Corporals bonds 

Where one borrows corporate 
bonds belonging to a number of per¬ 
sons and pledges them, along with 
other bonds, identical in terms and 
denomination and secured by same 
mortgage, only point of difCerencc 
being serial numbers placed thereon, 
on satisfaction of debt for which 
pledge is made and return of bonds 
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to court, persons loaning them may 
claim bonds equal in number to 
those loaned, forming part of bond.s 
pledged and returned, and to which 
they are the only claimants, al¬ 
though they cannot identify them by 
serial number.—U. S. & Mexican 
Trust Co. V. Kansas City, M. & O. 
U. Co., D.C.Kan., 240 F. 511. 

54. Va.—Talley v. Drumhellcr, 115 
S.E. 617. 13B Va. 180. 

55. U.S.-—Hentz v. The Idaho. N.Y., 
93 U.S. 675, 23 L.Ed. 978. 

Ala.—Vest v. Bond Bros., 137 So. 
392. 223 Ala. 552. 

50. Mich.—Stephenson v. Little, 10 
Mich. 433. 

67. Miss.—McCabe v. Guido, 77 So. 

801, 116 Miss. 858. 

12 C.J. p 496 note 57. 

As between creditors 

(1) Generally, the doctrine of con¬ 
fusion of goods does not apply in 
favor of one creditor of a debtor 
who has mingled goods, as against 
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evidence of a common design between several per¬ 
sons to defraud the creditors of one of them, and 
in carrying out the purpose there is an intentional 
intermixture of the goods of the debtor with the 
goods of those acting in collusion with him, so that 
separation is practically impossible, all the incon¬ 
venience of the confusion is cast on the one who 
permitted it, and it is for him to distinguish his 
own property satisfactorily or lose it.®** So, where 
the goods of a delrtor are fraudulently and indis- 
guishably commingled with those of another per¬ 
son, creditors have recourse against the whole mass 
for the amount of their claims;®® and this is true 
also where a person buys goods with knowledge 
that the sale is in fraud of his vendor’s creditors, 
and mingles them with his own,®® since purchasers 
with notice are in no better position than their ven¬ 
dors with respect to a confusion of goods.®! Third 
persons, although involved in transactions with an 
owner of goods which have been commingled, may 
have no such interest in the goods as will entitle 


§ 8 

them to rely on the doctrine of confusion of goods.®^ 

Voluntary mixture. The fact that owners volun¬ 
tarily mix their property does not give a stranger 
any right to the mixture.®® 

b. Under or as Affected by Mortgage 

Ordinarily, the lien of a chattel mortgage la not Im¬ 
paired aa to third parties by a commingling of the mort¬ 
gaged goods with other goods without the mortgagee’s 
knowledge, or by a sale of the commingled property to a 
third party with notice. Where the mortgagor purposely 
or negligently confuses the mortgaged goods with other 
goods, the mortgagee may, as against third persons with 
notice, claim the whole under the mortgage, except where 
the mortgagee consents to the confusion or where the 
confused goods are distinguishable. The burden of 
separation is on the wrongdoer or his assignee. 

In accordance with the general rule stated supra 
§ 6, to constitute a confusion of property with re¬ 
spect to a mortgage, there must be such a mixture 
that the part covered by the mortgage cannot be 
identified and separated from the rest ;®4 and it is 
incumbent on the wrongdoer or his assignee to 
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other creditors. — Virginia-Carollna 
Chemical Co v. Rogers, 90 S.E. 129, 
172 N.C. 154. 

(2) However, where property of 
two insolvents is fraudulently inter¬ 
mixed by them, the creditors of one 
of them who flr.st levy executiun.s on 
the entire .stock have a right thereto 
superior to the claim of the credi¬ 
tors of the other, since, there being 
fraud on both sides, the equities are 
equal, and the first lev> gives prior 
right.—(Jottlieb v. Miller, 39 N.E. 
992, 154 Ill. >14. 

Belative values as determining equi¬ 
ties 

"When the commingled properly i.s 
of more value than that wrongfully 
taken, it is equitable that the ex¬ 
cess should go to the creditors of 
the wrongdoer, although by the 
strict rule of the common law th»* 
whole rna.ss might become the prop¬ 
erty of the innocent owner of the 
portion misappropriated."—Smith v. 
Au Gres Tp.. Mich., 150 F. 257. 261, 
80 C.C.A. 3 45, 9 L.It.A..N.S., 876. 

Burden of identifying 

Where a packer mingled cans to 
W’hich a seller had reserved title 
with cans purchased from others, 
although he might have been pre¬ 
cluded from questioning the seller’s 
title to all of the cans, the seller 
could not, as against third persona, 
claim cans not identified a.s cans to 
which it reserved title. — Thomas 
Roberts & Co. v. Robinson, 118 A. 
198, 141 Md. 37. 

U.S.—Brainard v. Cohn, C.C.A. 

Cal., 8 P.2d 18, reversing, D.C., 

Brainard v. Schalnman. 6 F.2d 249. 
Mass.—Gurney v. Tenney, 116 N.E. 


313. 314. 226 Mass. 277, Ann.Cas. 
1918A 739. 

Pa.—'Mcliowell v Rissell, 37 Pa. 164. 
59. Fla.— Mayer v. Wilkins, 19 So. 

632. 37 Pla. 244. 

12 C..J. p 496 note 68 . 

Priority of right in creditor 

Fraudulent confusion of a debtor’s 
property W'lth that of another in one 
fund does not defeat the equitable 
right of a creditor, but converts 
the latter’s claim into a priority of 
right on the commingled fund.— 
Gurney v. Tenney, 116 N.E. 3J3, 226 
Mass. 277. Ann.Cas.l918A 739. 

00. Utah.—Johnson v. Emery, 86 P. 

869, 31 Utah 126, 11 Ann.Cas. 23. 

12 C.J. p 496 note 59. 

OoDds subject to landlord’s lien 
The mingling and mixing with 
goods subject to a landlord’s lien of 
other goods without the consent of 
the landlord by a purchaser, with 
fraudulent intent to destroy the lien, 
does not impair the lien, which 
would attach to all of the goods, un¬ 
less separated by the purchaser.— 
Ijeadi*r v. liornano, 95 So. 7, 208 Ala. 
635. 

61. Kan.—^Allis Chalmers Mfg. Co. 
v. Security Elevator Co., 38 P.2d 
138, 139. 140 Kan. 680, quoting 

Corpus Juris. 

Miss.—Blodgett V. Seals, 29 So. 852, 
78 Miss. 522. 

Or.—Ayre v. Hixson, 98 I*. 515, 53 
Or. 1-9, 133 Am.S.R. 819, Ann.Cas. 
1913E 659. 

Persons not innocent purchasers 

(1) One having constructive no¬ 
tice of a bill of sale is not in law 
an Innocent purchaser and the doc¬ 
trine of confusion if applicable will 
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operate in favor of the real owner. 
—Kreuzer v. Cooney, 45 Md. 582. 

(2) Purchaser merely crediting 
price of mortgaged cotton seed 
against seller’s account W'as not in¬ 
nocent purchaser of free seed ginned 
by seller.—Buckeye Cotton Oil Co. v. 
Taylor. 53 S.W.2d 428. 186 Ark. 284. 

62. Tex—IliTl v. Hillsboro First 
State Bank. Civ.App., 181 S.W. 219. 

12 C.J. p 496 note 56. 

Person liable on note 
A promise given by a mortgagee 
to a person primarily lialile on a 
note with defendant to protect him 
if possible doi's not give him such 
an interest in the mortgages as to 
entitle him to rely on the doctrine 
of confusion of goods, the mortgaged 
properly being found commingled.— 
Hill V. Hillsboro Fir,st Stale Bank, 
supra. 

63. Cal.—Jones v. Jackson, 9 Cal. 
237. 

12 C..J. p 496 note 55 La] (1). 

64. N y.—Caring v. Richmond, 28 
Hun 25. 

N.C—Queen v. Wernw'ag, 2 S.E. 667, 
97 N.C. 383. 

12 C.J. p 497 note 73. 

Property not confused 

(1) l>etachable and easily distin¬ 
guishable fixtures added to machinery 
after the execution of the mortgage 
are not confused so as to allow the 
mortgagee to claim them.—Alley v. 
Adams. 44 Ala, 609. 

(2) Corn owned by another than 
mortgagor and segregated was not 
subject to attachment by mortgagee 
under doctrine of confusion of 
goods.—People's Sav. Bank v. Mc¬ 
Carthy, 217 N.W. 453, 206 Iowa 28. 
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distinguish and separate the unencumbered from the 
encumbered goods.®® In the absence of such sepa¬ 
ration the mortgagee does not become a trespasser 
by reason of having taken part of the unencumbered 
property with his own.®® 

The lien of a chattel mortgage is not impaired as 
to third parties by a commingling of the goods mort¬ 
gaged with other goods®^ without the knowledge of 
the mortgagee,®* or by the sale of such commingled 
property to a third party with notice.®® Further, 
the lien is not lost by a sale of the mortgaged prop¬ 
erty to a third person with notice and a mingling 
by the latter of the property with his own,*^® al¬ 
though it may be lost where the latter so mingles it 
with his own property as to put it beyond the reach 
of the mortgagee,in which case the latter is lim¬ 
ited to the recovery of damages.*^® 

Generally, where the mortgagor, without the con¬ 
sent of the mortgagee, purposely or negligently com¬ 
mingles the mortgaged goods with like goods of his 
own, so that they cannot be distinguished, the mort¬ 
gagee may, as against third persons'^® with notice, 
claim the whole under the mortgage; and this is 
true also where the mortgaged property is confused 
with the property of a third party who is responsi¬ 
ble for the confusion.*^® Also, where the mortgagor, 
without the consent of the mortgagee, confuses the 
mortgaged property with the property of a third 


person, and the latter, knowing the facts, converts 
the common property into money, he is liable to the 
mortgagee, as for money had and received, to the 
amount of the mortgage debt.^® Where additional 
goods are mingled with the mortgaged goods by the 
mortgagee and no separate accounts are kept, the 
mortgagor, on redeeming, is entitled to all goods 
remaining unsold.*^^ 

Property of like kind and equal value. When 
mortgaged property is commingled with property of 
like kind and equal value, the more equitable doc¬ 
trine of giving to each party his due proportion will 
govern, rather than the harsher one of holding the 
whole subject to the mortgage;^* however, where 
there is no evidence on which to base an aliquot di¬ 
vision, the mortgage will attach to and cover the 
whole.*^® 

Intermixture by consent. Where the mortgagee 
consents to the intermixture, the rights of third per¬ 
sons are not adversely affected thereby.*® So, 
where subsequently acquired goods are mingled with 
the mortgaged property apparently with the con¬ 
sent of the mortgagee, each party is entitled to such 
proportionate share of the whole mass as the prop¬ 
erty of each bore to the whole mass.*^ It has been 
held that where after-acquired goods have been in¬ 
separably intermingled with mortgaged goods, with 
the knowledge of the mortgagee and for his bene- 


65. Ala.—Wilson v. Windham, 104 
So. 232. 213 Ala. 31. 

Mich.—Loupee v. Michigan Cent. R. 
Co., 219 N.W. 727, 729, 243 Mich. 
144, citing Corpus 7urls. 

12 C.J. p 497 note 74. 

66 . Ill.—Fuller v. Paige. 26 Ill. 358, 
79 Am.D. 379. 

67. Description in mortgage as cov¬ 
ering commingled property see the 
title Chattel Mortgages S 61. 

Xortgags of crops 

Where mortgagor, after executing 
a mortgage on thirty acres of cotton 
to be grown, planted seventy acres, 
and gathered and commingled the 
whole crop, the mortgage lien at¬ 
tached to an undivided interest in 
the proportion of the acreage mort¬ 
gaged to that from which mingled 
cotton was taken.—Colley v. H. L. 
Bdwards & Co., Tex.Clv.App.. 268 S. 
W. 191. 

66. Kan.—Allis Chalmers Mfg. Co. 
V. Security Elevator Co., 38 P.2d 
138. 139. 140 Kan. 680. quoting 

Corpus Juris. 

Md.—EdelhofC v. Horner-Miller Mfg. 

Co.. 39 A. 3116. 86 Md. 695. 

66 . Kan.—Allis Chalmers Mfg. Co. 
V. Security Elevator Co., 38 P.2d 
138, 139, 140 Kan. 680, quoting 
Corpus Juris. 

12 C.J. p 497 note 68. 


76. Iowa.—Schwanz v. Farmers' Co¬ 
op. Co. of Lorlmor, 214 N.W. 491, 
204 Iowa 1273, 56 A.L.R. 644. 

71. Iowa.—Sloau State Bank v. B. 
M. Stoddard & Son. 159 N.W.. 636, 
178 Iowa 104, L.R.A.1917A 1261. 

72. Iowa.—Sloan State Bank v. B. 
M. Stoddard & Son, supra. 

73. Ala.—McLeod Lumber Co. v. 
Neighbors, 114 So. 176, 22 Ala.App. 
204. 

S.D.—Catlett v. Stokes, 146 N.W. 

654, 33 S.D. 278. 

12 C.J. p 497 note 70. 

74. Idaho. — Mahoney v. Citizens' 
Nat. Bank of Salmon,' 271 P. 985, 
47 Idaho 24. 

Kan.—Allis Chalmers Mfg. Co. v. 
Security Elevator Co., 88 P.2d 138, 
140 Kan. 580. 

12 C.J. p 497 note 83. 

75. Mich.—Loupee v. Michigan Cent. 
R. Co.. 219 N.W. 727, 248 Mich. 144. 

76. Wis.—Illinois Trust, etc.. Bank 

V. Alexander Stewart Lumber Co., 
94 N.W. 777, 119 Wis. 54. 

77. Wis.—Burr v. Dana, 89 N.W. 
562, 40 N.W. 685, 72 Wis. 689. 

78. Dak.—Shepard v. Barnes, 14 N. 

W. 110, 8 Dak. 148. 
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N.H.—Horne v. Hoyt, 44 A. 292, 68 
N.H. 201. 

Tex.—Mittenthal v. Heigel, Civ.App., 
31 S.W. 87. 

12 C.J. p 497 note 77. 

Intermixture without fault 

Where a confusion of goods of the 
same kind and quality, such as cot¬ 
ton seed, occurs without the fault of 
either the mortgagee or a subse¬ 
quent purchaser thereof, neither for¬ 
feits any rights to the other.—Buck¬ 
eye Cotton Oil Co. v. Taylor, 53 S.W. 
2d 428. 186 Ark. 284. 

79. S.D.—Catlett v. Stokes, 146 N. 

W. 654. 83 S.D. 278. 

BO. Colo.—International Harvester 
Co. of America v. McFerson, 37 P. 
2d 390. 391, 95 Colo. 482, citing 
Corpus Juris. 

Wyo.—Farm & Cattle Loan Co. v. 
Faulkner, 242 P. 415. 419, 34 Wyo. 
199, citing Corpus Juris. 

12 C.J. p 497 note 79. 

Conssnt prssumsd 
Where a mortgage covers after-ac¬ 
quired property, the intermingling of 
such property with the original stock 
is presumed to be with the mortga¬ 
gee's consent.—Hamilton v. Rogers, 
8 Md. 801. 

81. Iowa.—In re Thompson, 145 N. 
W. 76, 164 Iowa 20, Ann.CaB.1916D 
1210. 
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fit, a judgement creditor of the mortgagor may levy 
on and sell the whole mass, or so much thereof as 
may be necessary to satisfy the debt.®* 

§ 9. Waiver of Rights 

One whose goods have been mixed with another's 


§ 10 

may waive his right to his property or Its value by In¬ 
sisting on recovery of the entire mixture or its value. 

The right of a person whose goods have been 
mixed with those of another to a return of his orig¬ 
inal property, or a recovery of the value thereof, 
may be waived by insisting on a recovery of the en¬ 
tire mixture, or the value thereof.®* 


m. REMEDIES 


§ 10. In General 

Persons whose goods have been commingled with 
others’ may peaceably reclaim their respective shares* 
or may bring actions therefor* or for their value* against 
the possessor. A person wrongfully commingling proper¬ 
ty can recover only that identified as his; but where the 
facts show a forfeiture* the innocent party's remedies 
pertain to the whole mixture. Assumpsit* detinue* 
replevin, and trover are appropriate forms of action for 
commingling In some circumstances* although not In 
others; but consent is a compiete defense to an action 
in trover* and delay may preclude an action against a 
purchaser without notice. 

Persons whose goods have become commingled 
with those of others may follow and reclaim their 
respective shares and take possession of them wher¬ 
ever they can find them, if they can do so peace¬ 
ably,®^ or they may bring actions for their propor¬ 
tionate shares or the value thereof against the per¬ 
son in possession.®® 


Where, as discussed generally supra § 4, the facts 
are such as to produce a forfeiture* the rights and 
remedies of the innocent party pertain to the whole 
mixture.®® So, a judgment creditor of a debtor 
whose goods have been fraudulently commingled 
with those of another may enforce his judgment by 
a sale of the commingled goods.®^ On the other 
hand, a person who wrongfully commingles anoth¬ 
er’s property with his own can recover only the 
properly identified as his;®® and a person so com¬ 
mingling property as to preclude identification can 
maintain no right dependent on such identification.®® 

Storage charge. Where one of the owners seizes 
the whole mass, claiming entire ownership, and re¬ 
fuses to deliver any portion to the other party, he 
will not be allowed to charge storage on such goods 
not owned by him, it being subsequently shown that 


82. Md.—^Baltimore First Nat. Bank 
V. Lindenstruth. 28 A. 807, 79 Md. 
136. 47 Am.S.R. 366. 

83L Minn.—International Lumber Co. 
V. Bradley Timber, etc.. Co., 156 
N.W. 274, 132 Minn, 155. 

12 C.J. p 498 note 86 . 

81. Ala.—Vest v. Bond Bros., 137 
So. 392, 223 Ala. 552. 

12 C.J. p 498 note 87. 

Goods of ■imllar kind; limocent la- 
tarmixttiro 

“Whenever goods of a similar kind 
are innocently intermixed, so that 
they cannot be distinguished, and 
they are not sub.slantially destroyed, 
by the production of something of a 
different species, the several owners 
may reclaim their respective shares, 
and may take possession of the same 
wherever they can find it, if they can 
do so without a breach of the peace." 
—U. S. V. Two Hundred and Seventy- 
Eight Barrels of Distilled Spirits, 
C.C.Mass.* 28 F.Cas.No.16.580. 3 ClilT. 
261. 270, affirmed 11 Wall. 356. 20 L. 
Ed. 167. 

Xlghta of origlBal owner and inno¬ 
cent pnrehaaer 

(1) “Where a wrongdoer has in¬ 
tentionally mixed the goods of an¬ 
other with his own, so as to be in¬ 
distinguishable from his own, such 
other has the right to select the 
Quantity due him from those with 
Which they are confused or intermin¬ 


gled, and the innocent purchaser 
from the wrongdoer gets no greater 
right."—Blodgett v. Seals, 29 So. 852, 
853, 78 Miss. 522. 

(2) Where an original owner of 
timber wrongfully taken from his 
land finds it indistinguishably min¬ 
gled with other timber, he has a 
right to take possession of the 
whole, without committing an act of 
trespass, even if he may be held to 
account to a bona fide purchaser for 
a portion of it.—Bryant v. Ware, 30 
Me. 295. 

88 i Ala.—Vest v. Bond Bros., 137 So. 
392, 393. 223 Ala. 552, citing Cor¬ 
pus Juris. 

Kan.—Moherman v. Anthony, 176 P. 
676, 678, 103 Kan. 500, quoting Cor¬ 
pus Juris. 

Minn.—Swanson v. St. I*aul Union 
Stockyards Co., 195 N.W. 453, 166 
Minn. 483. 

12 C.J. p 498 note 88. 

ireoMSlty of identifying szaot prop¬ 
erty 

In an action to recover the value of 
one’s proportionate share of goods 
confused by another, it is not neces¬ 
sary to identify the precise article 
or the exact property formerly own¬ 
ed.—Hobbs v. Monarch Refrigerating 
Co.. 116 N.E. 634, 277 Ill. 326, L.R.A. 
1917D 847, Ann.CaB.1918A 743—12 C. 
J. p 498 note 90. 

80L U.S.—Fiman v. State of South 
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Dakota, C.C.A.S.D., 29 P.2d 776, 
modifying, D.C., State of South 
Dakota v. Fiman. 29 F.2d 770, and 
certiorari denied Fiman v. State of 
South Dakota, 49 S.Ct. 264, 279 U. 
S. 841, 73 L.Ed. 987. 

Bemedy of mortgagee 

(1) "The general rule seems to be 
that when a mortgagor of goods mix¬ 
es them purposely or carelessly with 
his own, and sells the whole, the 
mortgagee may maintain an action to 
recover the whole or the value there¬ 
of from the purchaser. In the ab¬ 
sence of evidence to distinguish the 
mortgaged goods from those not 
mortgaged."—Catlett v. Stokes* 145 
N.W. 554. 656, 33 S.D. 278. 

( 2 ) Rights under or as affected by 
mortgage generally see supra 4 8 b. 

87. Goods sold in violation of Bulk 
Sales Baw 

Where goods sold in bulk in viola¬ 
tion of Bulk Sales Law have been 
indistinguishably commingled with 
other goods, a creditor whose claim 
was in part reduced to Judgment 
could enforce the judgment by sale 
of the commingled assets under exe¬ 
cution.—Marlow v. Ringer, 91 S.E. 
386, 79 W.Va. 668 , L.R.A.1917D 619. 

88 . U.S.—Banque de France v. Chase 
Nat. Bank of City of New York, 
C.C.A.N.Y., 60 P.2d 703. 

89. N.M.—Perea v. Ilfeld* 270 P. 884, 
83 N.M. 445. 
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the other claimant was in fact entitled to a portion 
of the mass and that the confusing was not done 
fraudulently.^® 

Form of action. Assumpsit may be maintained by 
one who mistakenly commingles his goods with 
those of another, who wrongfully sells the whole; 
book account is not an appropriate remedy in such 
case.®^ 

Detinue is an appropriate remedy for the recovery 
of the mass®2 or a portion thereof,where goods 
of the same, or a similar, nature and value are in¬ 
termingled. 

Replevin generally will not lie where property 
cannot be identified or separated so as to be seized 
in kind;®4 however, under statutes allowing the al¬ 
ternative recovery of the property or the value 
thereof, it has been held that an action for posses¬ 
sion may be maintained in such a case.®® Where 
goods are mixed, and are of the same nature and 
value, although not capable of an actual separation 
by identifying each particle, yet if a division can be 
made of equal value, then each party may claim his 
aliquot part, and enforce his right in an action of 
replevin.®® While the contrary has been held,®^ 
generally, where defendant, with fraudulent in¬ 
tent,®® or in violation of a fiduciary obligation,®® 
takes property of plaintiff and intermingles it with 
property of his own so that they cannot be distin¬ 
guished, plaintiff may maintain replevin for at least 


his share thereof. In such cases the owner is al¬ 
lowed to take his own share of the bulk, kind for 
kind and measure for measure.^ If the mixture 
occurs through plaintiff’s fault, he is not entitled to 
maintain replevin for his share of the property,® 
but only for such part thereof as he can identify as 
his own.® 

Trover is an appropriate remedy where the owner 
of goods with which other goods have been mis¬ 
takenly intermingled refuses to permit the owner 
of the latter goods to take them away also, where 
chattels of unequal value, belonging to different 
owners, are fraudulently mixed by one of the own¬ 
ers so that neither chattel is distinguishable, the 
other owner may maintain trover for the entire 
mixture.® However, one who has commingled his 
property with that of another so as to preclude iden¬ 
tification cannot maintain an action for conver¬ 
sion ;® and the mingling of defendant’s flock or herd 
with that of plaintiff will not constitute a conver¬ 
sion, if it occurred without the fault or knowledge 
of defendant and he separated and released plain¬ 
tiff’s stock at the first seasonable opportunity after 
learning of such mixture.^ 

Defenses. Consent alone is enough to defeat an 
action in trover for commingling.® Delay on the 
part of the innocent party may preclude the mainte¬ 
nance of an action by him against a purchaser with¬ 
out notice.® 


90l Mich.—Busch v. Fisher, 50 N.W. 
788. 89 Mich. 192. 

91. Vt.—Pratt V. Bryant, 20 Vt. 333. 

92. Va.—Talley v. Drumhcller, 115 

S.E. 517, 135 Va. 186. 

99L Ala.—Vest V. Bond Bros., 137 
So. 392, 223 Ala. 552. 

94. Mo.—Kaufrnann v. Schilling, 58 
Mo. 218. 

64 C.J. p 423 note 98. 

SS. (lolo.—Clay, etc., Co. v. Marti¬ 
nez. 218 r. 903. 74 Colo. 10. 

64 C.J. p 423 note 99. 

96. U.S.—Banque de Prance v. Chase 
Nat. Bank of City of New York, 
C.C.A.N.Y., 60 F.2d 703. 

Colo.—Kamsey v. Rodenburg. 212 P. 
820, 72 Colo. 567. 

N.M.—-Page v. Jones, 190 P. 641, 26 
N.M. 195, 10 A.L.H. 761. 

64 C.J. P 423 note 1 . 

Boplovln will lie for Intermixture of 

(1) Grain.—Grimes v. Cannell, 36 
N.W. 479, 23 Neb. 187—64 C.J. p 
432 note 1 [a]. 

(2) Lumber.—Mellen Produce Co. 
V. Pink, 273 N.W. 638, 225 Wis. 90— 
64 C.J. p 432 note 1 [b]. 

(3) Secondhand casing not bearing 
brands.—Dalton v. Bilbo, 268 P. 274, 
126 Okl. 139. 


Baled cotton 

When cotton has been Innocently 
mixed and baled, replevin will not 
lie for part of the bale, since division 
in kind <'annot be made without in¬ 
jury to the other party, for if the 
bale be lorn to pieces the cotton 
would have to be rebaled at addition¬ 
al expense —Rust Land, etc., Co. v. 
Isom, 66 S W. 434, 70 Ark. 99, 91 Am. 
S.U. 68 —McKennon v. May, 39 Ark. 
442. 

97. Idaho.—Hull v. Hull, 1 Idaho 
361. 

III.—Low V. Martin, 18 III. 286. 

98. Wi.s.—Stearns v. Raymond, 26 
Wis. 74. 

54 C.J. p 423 note 8 . 

99. Commingling by agent 
Where agent to purchase hay 

bought both for himself and his 
principal, and hay belonging to each 
was so intermingled that agent’s hay 
could not be identitled, principal 
could replevy hay in storage claimed 
by agent.—Kert v. Endelman, 168 N. 
W. 423, 202 Mich. 289. 

1. Mo.—Kaufrnann v. Schilling, 68 
Mo. 218—Huff V. Henry, 67 Mo.App. 
341. 

8. U.S.—^Williams v. Morrison, C.C. 
Mo., 32 F. 177. 
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Me.—Dillingham v. Smith, 30 Mo. 
370. 

Commingling through accident or 
mistake 

Although live stock has been com¬ 
mingled through unavoidable acci¬ 
dent or mistake, party responsible 
cannot maintain rc'plovin.—Hagan v. 
Cosper, 292 P. 1020, 37 Ariz. 209. 

3. Me.—Dillingham v. Smith, 30 Me. 
370. 

4. Vt—Pratt V. Bryant, 20 Vt. 333. 

6 . Me.—Hesseltinc v. Stockwell, 30 
Me. 237, 50 Am.D. 627. 

N.Y.—Brush v. Batten, 16 N.Y.St 
548, affirmed 32 N.E. 648, 134 N.Y. 
617. 

8. N.M.—Perea v. Ilfeld, 270 P. 884, 
33 N.M. 445. 

7. Iowa.—Cutter v. Fanning, 2 Iowa 
580. 

N.Y.—Van Valkenburgh v. Thayer, 67 
Barb. 196. 

8L Colo.—Lininger Implement Co. v. 
Queen City Foundry Co., 216 P. 
627, 73 Colo. 412. 

9. Wash.—Meyers v. Gerhart, 103 
P. 1114, 64 Wash. 667. 

12 C.J. p 498 note 92. 
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§ 11. Demand 

A demand hat been required in tome circumttaneetf 
but not in others, before the maintenance of an action 
arising out of confusion of goods. 

There must be a demand and refusal before an ac¬ 
tion may be maintained for conversion due to the 
intermingling, without a wrongful act on the part 
of defendant, of goods^® or of flocks.^i Also, where 
a party in reclaiming his property in good faith ac¬ 
tually takes more than his share, the other pjirty 
cannot maintain conversion against him until after 
a demand for the excess has l>een made.^- How¬ 
ever, it has been held that where the confusion oc¬ 
curred without the fault of either party, and one in 
the division of the mass took an undue amount, it 
is unnecessary on the part of the other to make a 
special demand before instituting an action for con¬ 
version and a demand is not necessary before 
suing a third person who has received the goods in 
question from a trespasser causing the confusion 
and has sold them and accounted for the proceeds 
to the trespassers^ 

§ 12. Evidence 

While a confusion of goods must‘be proved as a fact 
and cannot be presumed, all reasonable doubts will be 
resolved in favor of the innocent party. Adjudications 
have been made with respect to the admissibility and 
sufficiency of evidence in actions involving confusion of 
goods. 


Presumptions and burden of proof. The burden 
of proof as to confusion of goods is on the party 
claiming that such confusion took place and 
where a plaintiff claims a forfeiture, the burden is 
on him to show not only a confusion of goods but 
also that the mixing was done wdllfully with a 
fraudulent intent.^® In an action in replevin re¬ 
quiring a division of commingled goods, the burden 
is on plaintiff to establish ownership of the particu¬ 
lar goods he claims.17 

A confusion of goods must be proved as a fact^® 
and cannot be presumed but every reasonable 
doubt will be resolved in favor of the innocent par¬ 
ty and against the wrongdoer.^® 

Admissibility, Evidence of a demand is admissi¬ 
ble to show a conversion.21 The fact that plaintiff’s 
property, as compared with defendant’s, is small in 
amount is material on the question of intent.22 In 
a case of the intermingling of mortgaged property 
with other property, parol evidence is admissible to 
identify the property described in the mortgage and 
separate it from the other chattels.23 

Weight and sufficiency. Cases wherein the suffi¬ 
ciency of evidence has been adjudicated with respect 
to a showing of a commingling or conversion,24 or 
of ownership of commingled property,2f> or with re¬ 
spect to findings2® or with respect to verdict or 


10. —Bond v. Ward, 7 Mass. 

123. 5 28. 

Mich.—Cranf Luriil)er Co. v. Bellows, 
74 N.W 4S1, 116 Mich 304. 

NY.—Samuel v Iloliirook, <?abol & 
Rollins Corp., 141 N.Y.S. 275, 1.56 
App.Piv. 485. 

11. Iowa.—Cutter v. Pannlntr. 2 

Iowa 5SO. 

Vt.—Burnham v. Marshall, 56 Vt. 
366. 

65 C.J. p 45 note 25. 

12. Towa.—Gibson v. Mclntire, 81 
N.W. 69ft. no Iowa 417. 

12 C.J. p 498 note 94. 

13. Me.—Martin v. Ma.son, 7 A. 11, 
78 Me. 452. 

14l U.S.— Union Naval Slore.s Co. v. 

U. S.. Ala.. 36 S.Ct. 308, 240 IT.S. 
284, 60 L.Ed. 644. 

15. U.S.—Banque do France v. Chase 
Nat. Bank of City of New York, C. 
C.A.N.Y.. 60 P.2d 703. 

Xn mortflTog'ce’B action affainct third 
persons, burden is on mortgraRee to 
show that the groods he claims wen> 
on the premises at the time the 
niortgag'e was executed.—Hamilton v. 
Hogers, 8 Md. 801. 

16. Minn.—International Lumber Co. 

V. Bradley Timber, etc., Co., 156 N. 

W. 274, 132 Minn. 165. 

Wyo.—State Bank of Wheatland v. 


Bafflcy Bro.s.. 11 P.2d 572. 583. 44 
Wyo. 244. Cl tins: Corpus Juris, and 
rehearing: denied 13 P.2d 564, 44 
Wyo. 456. 

17. Ariz.—Barth Mercantile Co. v. 
Jaramillo, 51 P.2d 252, 46 Ariz. 
365, affirmed 59 P.2d 328, 48 Ariz. 
94. 

18. U.S.—B-inque de France v. 

Chase Nat. Bank of City of New 
York, C.C.A.N.Y., 60 F.2d 703. 

Excuse for failure of proof; war 
conditions 

Conditions caused by war, and dif¬ 
ficulty in obtaining evidence, do not 
cxcuf^e failure of proof in repJevin 
action ba.sed on alleged confusion of 
goods.—Banque de France v. Chase 
Nat. Bank of City of New York, su¬ 
pra. 

19. U.S.—Banque dc Prance v. Cha.se 
Nat. Bank of City of New York, 
supra. 

Maxim omnia praesnmuntnr contra 
spoliatorem, when applied to a con¬ 
fusion of goods, will not justif.v a 
judgment without evidence.—Bethel 
v. Linn. 30 N.W. 84, 63 Mich. 464. 

80b Minn.—Somers v. Kane, 210 N. 

W. 287, 168 Minn. 420. 

W.Va.—Carletofi Mining & Power Co. 
V. West Virginia Northern R. Co., 
166 S.E. 536, 113 W.Va. 20. certio- 
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rnri denied West Virginia Northern 
n. Co v. Carleton Mining & Power 
Co , 53 S.Ct. 594, 289 U.S. 734, 77 
L.Ed. 1482. 

12 C.J. p 499 note 1. 

21. Wyo.—Cronberg Bros. v. John¬ 
son. 208 P. 446. 29 Wyo. 11. 

22. Minn.— International Lumber Co. 
V. Bradley Timber, etc , Co., 156 
N.W. 274. 132 Minn. 155. 

23. N.Y.—tearing v. Richmond, 28 
Hun 25. 16 N.Y.Wkly.Dig. 546. 

24. Evidence held suffleient to es¬ 
tablish a conversion.— Cronberg Bros, 
v. Johnson, 208 J\ 446. 29 Wyo. 11. 

Evidence held insufficient to es¬ 
tablish a commingling or conversion. 
Colo.—Liningcr Implement Co. v. 
Queen City Foundry Co., 216 P. 
527, 73 Colo. 412. 

Miss.—Champion Chemical Co. v. 
Hank, 165 So. 807, 174 Mls.s. 732. 

25. Evidence held ineufficient to 

show ownership.—Serve! v. Corbett, 
290 P. 200, 49 Idaho 536. 

26. Evidence held sufficient to sup¬ 
port ^ding 

(1) That there was a failure to 
prove an alleged commingling or 
confusion.—Banque de Prance v. 
Chase Nat. Bank of City of New 
York, C.C.A.N.Y., 60 P.2d 70S, 
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judgment,are referred to in the notes. 

§ 13. Trial 

Proper Inetructlone ehould be given, end materiel 
queetlone of fact submitted, to the Jury. The court 
should direct a verdict for the defendant where plain¬ 
tiff’s evidence le Insufficient. 

In an action relating to a confusion of goods, 
proper instructions should be given and ques¬ 
tions of fact,29 unless immaterial to the issue in the 
case,30 should be submitted to the jury. The court 
should direct a verdict for defendant where the evi¬ 
dence is insufficient to sustain a verdict or judg¬ 
ment for plaintifT.31 

§ 14. Damages 

Recovery according to the plaintiff’s evidence of 
amount and value, If not disproved, is proper. One 
whose goods have been confused will be awarded the ut¬ 
most permitted by the value of the goods. The conduct 
of the party causing confusion, after knowledge of an¬ 
other’s claim, may be considered in determining dam¬ 
ages. 

A recovery according to plaintiff’s evidence as to 


amount and value, which is not disproved by de¬ 
fendant's evidence, is not improper.®^ Where the 
party whose goods have been confused elects to 
sue for damages in their stead, or where the confu¬ 
sion or disposition of the goods is such that their 
specific recovery would be impossible, the amount 
awarded him will be the utmost that the value of 
the goods will permit.®® Where goods of the same 
kind and value are intermingled, the party not at 
fault will be given an aliquot part of the whole; 
but his recovery will not thus be limited unless the 
quantity of his goods is ascertainable.®^ A defend¬ 
ant in a replevin action, entitled to a return of the 
property remaining after plaintiff’s claim has been 
satisfied, may recover the value of such property 
without damages, if it cannot be returned.®® 

Conduct of party. In determining the damages, 
the conduct of the party producing the confusion, 
after he has knowledge of the claim of right by 
another, may be construed against him by the jury, 
if such conduct is in willful disregard of claimant’s 
rights.®® 


CONFUTE. To prove to be false, defective, or in- 
valid.i 

oono£. Leave, license, or permission.® In French 
maritime law, a passport or clearance to a vessel, a 
permission to arm, equip, or navigate a vessel.® 


GONG-EABLE. Lawful, permissible, or allowa¬ 
ble.-* 

OONOENITAL IDIOCY or IDIOCY DE NATIVI- 
TATE. Sec the C.J.S. title Insane Persons § 2, also 
32 C.J. p 612 note 97 [a]. 


<2) As to ownership of goods com¬ 
mingled and damaged.—^W. L. Moody 
Cotton Cc. V. Heard, Tex.CIv.App., 
243 S.W. 594. 

(8) In favor of plaintilT in an ac¬ 
tion for an accounting for sheep pur¬ 
chased by him from his employers, 
which were run with their sheep for 
several years.—Edwards v. Willson, 
219 P. 233, 30 Wyo. 275. 
gr. avidsnoe hold Insnttoisat to ms- 
tala Tordiot or Judgmoat 

(1) For plaintiff in an action for 
damages for conversion of cattle.— 
Servel v. Corbett, 290 P. 200, 49 Ida¬ 
ho 636. 

(2) For defendant in a suit in deti¬ 
nue for lumber.—Vest v. Bond Bros., 
137 So. 392, 223 Ala. 552. 

88. Colo.—St. Clair v. Cash Gold 
Min., etc., Co., 47 P. 466, 9 Colo. 
App. 235. 

Mont.—Maloney v. King, 76 P. 4, 30 
Mont. 168. 

Tex.—Johnson v. Hocker, Civ.App., 
39 S.W. 406. 

88 . Ala.—Lanier v. Montgomery 

Branch Bank, 18 Ala. 625. 

Mich.—Johnson v. Ballou, 25 Mich. 
460. 

K.H.—Taylor v. Jones, 42 N.H. 26. 

12 C.J. p 499 note 6. 


80. Mich.—Farber v. Citizens Com¬ 
mercial & Savings Bank, 273 N.W. 
752, 280 Mich. 475. 

31. Idaho.—Servel v. Corbett, 290 P. 
200, 49 Idaho 536. 

Evldenoe held snffioieiit to take case 
to Jury 

Mich.—Farber v. Citizens Commer¬ 
cial & Savings Bank, 273 N.W. 752, 
280 Mich. 475. 

38. Colo.—St. Clair v. Cash Gold 
Min., etc., Co., 47 P. 466, 9 Colo. 
App. 235. 

Mont.—Maloney v. King, 76 P. 4, 80 
Mont. 168. 

33. Kan.—Moherman v. Anthony, 
175 P. 676, 678, 103 Kan. 500, quot¬ 
ing Oorpus Juris. 

12 C.J. p 499 note 7. 

Trandnlent oominiagllBg of gas 

Where lessee under oil and gas 
lease fraudulently obtained, fraudu¬ 
lently commingled gas produced by 
lessor's well with that from well on 
tract of one of lessees, measure of 
damages to lessor was value of all 
gas produced from both wells.—Grib- 
ben* V. Carpenter, 185 A. 712, 823 
Pa. 248. 

34. Ala.—^Vest v. Bond Bros., 187 
So. 892, 223 Ala. 662. 
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35. Wis.—Behllng v. Posorske, 179 
N.W. 738, 172 Wis. 608. 

36. U.S.—Cheesman v. Shreeve, C. 
C.Colo., 40 F. 787, appeal dismissed 
Shreve v. Cheeseman, 17 S.Ct. 998. 
41 L.Ed. 1177. 

1. Mich.—Wiley v. Baker, 190 N.W. 
273, 274, 219 Mich. 629, quoting 
Century D. 

8. Black L.D. 

Ooag4 d’acoorder 

Literally “Leave to accord." A 
permission granted by the court, in 
the old process of levying a fine, to 
the defendant to agree with the 
plaintiff.—Black L.D. 

Coag4 d’omparler 

Literally “Leave to Imparl." The 
privilege of an imparlance.—Black 
L.D., citing 3 Blackstone Comm, p 
299. 

Oong4 d’ssllro 

A permission or license from the 
British sovereign to a dean and chap¬ 
ter to elect a bishop in time of va¬ 
cancy, or to an abbey or priory which 
is of royal foundation to elect on 
abbot or prior.—^Black L.D. 

3. Black L.D. 

4. Black KDi 
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OONG-EBIES. The Standard dictionary defines the 
term as a collection or aggregation of things. 

Phrase: “A combination device consisting in 
congeries of well known mechanical appliances.”® 

OONO^ILDONES. In Saxon law, fellow members 
of a g^ild.® 

OONGhlUS. An ancient measure containing about 
a gallon and a pint.^ 

CONOLOMEBATE. 

As a Noun 

In geology, a rock made up of the rounded and 
water-worn debris of previous existing rocks con¬ 
sisting at least in part of fragments large enough 
to be called pebbles, also called conglomerate rock;® 
rock composed of particles of preexistent rocks ce¬ 
mented together, so as to make a uniformly solid 
substance; rock formed by the cementing together 
of gravel stones and boulders by argillaceous and 
silicious cement, making it rock; a homogeneous 
mass, so that, when it breaks, it does not separate 
the pebbles but breaks as one mass.® 

As an Adjective 

Closely crowded together, collected, or gathered 
together into a mass.^® 

CONGREGATE. To come together, to assemble, to 
meet.i^ It necessarily implies the joint action or 
cooperation of two or more persons, and is usually 
applicable to the coming together of a considerable 
number of persons.^® 

CONGREGATION. In ecclesiastical law generally 
see the C.J.S. title Religious Societies § 1, also 12 
C.J. p 500 note 30-p 501 note 46; and as used in 
connection with the offense of disturbing religious 
meetings, see the C.J.S. title Disturbance of Public 
Meetings § 1, also 18 C.J. p 1389 note 25—p 1390 


note 43. The term is employed also to designate 
certain bureaus at Rome, where ecclesiastical mat¬ 
ters arc attended to;i® and also as an appellation 
given to the Protestants in Scotland in 1559, from 
their union.i^ 

CONGREGATIONAL. The term is defined by Web¬ 
ster to mean of or pertaining to, or in the nature of, 
a congregation. 

Phrases: ‘‘Congregational church,” “Congrega¬ 
tional denomination,” “Congregational persuasion,” 
or “Congregational society” see the C.J.S. title Re¬ 
ligious Societies § 1, also 12 C.J. p 501 note 51-p 
502 notes 58, 66, 67, and “Congregational system.”^® 

CONGREGATIONALISM. See the C.J.S. title Re¬ 
ligious Societies § 1, also 54 C.J. p 8 notes 28-31, 
and 12 C.J. p 502 notes 59-61. 

CONGREGATIONALIST. See the C.J.S. title Re¬ 
ligious Societies § 1, also 12 C.J. p 502 notes 62-65. 

CONGRESSMAN. See the C.J.S. title United 
States § 10, also 65 C.J. p 1259 note 35. 

CONJECTIO. Literally a throwing together. In 
the civil law of evidence, a presumption; the put¬ 
ting of things together, with the inference drawn 
therefrom. 1® 

Conjcctio causa*. In the Roman law, the throw¬ 
ing together of a cause; a brief summary statement 
'if a cause, made to the judge by the advocates of 
the respective parties, as introductory of it at 
length; it answers somewhat to the modern term 
“opening.”^*^ 

CONJECTURA. Literally “A throwing or putting 
together.” In the civil law of evidence, a presump¬ 
tion; a putting of one fact with another so as to 
show their relation, and indicate the consequence 
or inference; a conjecture or surmise; a slight de¬ 
gree of credence, arising from evidence too weak 
or too remote to produce belief.^® 


5. U.S.—Portland Gold Min. Co. v. 
Hermann, Colo., 160 F. 91, 99, 87 
C.C.A. 247. 

6. Black L..D. 

7. Black L.D. 

a. Ill.—Chicago V. Duffy, 117 Ill. 
App. 261, 280. 

ft. Ill.—Chicago V. McKechney, 68 N. 

E. 954, 206 Ill. 372, 432. 

Bimilarly McproMad 

"That which is composed of stone, 
pebbles, or fragments of rock ce¬ 
mented together; a sort of pudding- 
stone."—Roosevelt v. Law Tel. Co., 
aC.N.Y., 83 F. 506. 609. 


lOL U.S.—Roosevelt v. Law Tel. Co., 
supra. 

11. N.J.—Board of Health of City 

of Patterson v. Clayton, 106 A. 
813, 814, 93 N.J.Law G4. 

la. Ind.—Powell v. State, 62 Ind. 
531, 532. 

One person oannot congregate 

"It is meaningless to say that a 
man can ""congregate" at any given 
place without the co-operation of 
some one else, or that one man by 
himself can form a "congregation” of 
any kind.—Powell v. State, supra. 
Two persons, perhaps, cannot be 
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said to congregate, but three cer¬ 
tainly can.—Board of Health of City 
of Patterson v. Clayton, 106 A. 813, 
814, 93 N.J.Law 64. 

13. Black L.D. 

14. N.T.—Robertson v. Bullions, 9 
Barb. 64. 95. 

15w Ind.—Doughty v. Herr, 185 N.B. 
667, 658. 97 Ind.App. 427. 

16. Black L.D. 

17. Burrill L.D. 

1& Burrill L.D. 



CONJECTURA-^ONJUNCTIM ET DIVISIM 


15 C.J.S, 


Conjectura ducta ab eo quod ut plurimum fit, A 
phrase meaning a conjecture or supposition, drawn 
from what commonly happens.^^ 

CONJECTURE. An idea or notion founded on a 
probability without any demonstration of its truth, 
an idea or surmise inducing a slight degree of be¬ 
lief, founded upon some possible, or, perhaps, prob¬ 
able fact, of which there is no positive .evidence;20 
supposition or surmise, or the lowest degree of pre- 
sumpti()n.2i 

The term may be employed as synonymous with 

“guess”22 and “guess-work,”23 but has been distin¬ 
guished from “inference,”24 “necessary implica- 
tion,”25 and “speculatioii.”26 

Phrases: “A verdict based upon eonjecture,”27 
and “could not resort to guess, conjecture, or spec- 

ulation.”28 

CONJOINT. Webster defines the term to mean as¬ 
sociated, conjoined, connected, or united. 

Conjoint use. A use in the same machine or ap- 
paratus.29 

Other phrases: “Conjoint legacy,”20 “conjoint 
robbery” see the C.J.S. title Robbery § 1, also 54 
C.J. p 1008 notes 15, 16, and “conjoint will.”2i 

CONJOINTLY. Together, the one with the knowl¬ 


edge and consent and aid of the other, and pursu¬ 
ant to an agreement or understanding.22 

0 ON JOINTS. Persons married to each other. 2 3 

CONJUDEX. In old English law, an associate 
judge.34 

CONJUGAL. The term is defined by Webster to 
mean of or belonging to marriage or the married 
state. 

Conjugal rights. While the meaning of the term 
is vague and indefinite, it has been defined as matri¬ 
monial rights; the right which husband and wife 
have to each other’s society, comfort, and affec- 

tion.26 

CONJUGIUM. One of the names of marriage, 
among the Romans.26 

CONJUNCT. In Scotch law, joint.27 

CONJUNCTA. In the civil law, things joined to¬ 
gether or united; as distinguished from disjuncta, 
things disjoined or separated.28 

CONJUNCTIM. In old English law^, jointly; in the 
civil law, the opposite of “ddsjunctim.”23 

CONJUNCTIM ET DIVISIM. In old English law, 
jointly and severally.^® 


10. Burrill L.D. 

00. Okl.—Oklahoma City v. Wiloox- 

8on. 48 P.2d 1039, 1043, 173 Okl. 

433. 

“As a theory of cansatioa, a con¬ 
jecture is simply an explanation con¬ 
sistent with known facts or condi¬ 
tions, but not deductible from them 
as a reasonable inference. There 
may be two or more plausible expla¬ 
nations as to how an event happened 
or what produced it; yet if the evi¬ 
dence IS without selective application 
to any one of them, they remain con¬ 
jectures only."—Southern Ry. Co. v. 
Dickson, 100 So. 665, 669, 211 Ala. 
481. 

A* a “brinflTlxLg togethsr'* 

‘‘The case rested entirely upon cir¬ 
cumstantial evidence; that is to say 
the ultimate facts must be found by 
the jury by putting or joining to¬ 
gether all the relative circumstan¬ 
ces before them. Such bringing to¬ 
gether, as well as the result obtained, 
constitute the primary definition of 
the word conjecture as is plainly In¬ 
dicated by its etymology."—Reynolds 
V. Maryland Casualty Co., Mo., 201 
S.W. 1128, 1133, 274 Mo. 83. 
CoaJaoturo as to testator’s meaalag 

As used in the interpretation of a 
will "conjecture" is that which one 
would suppose to have been the tes¬ 
tator's meaning if he had had the 


whole case before him, and what, if 
he had thought of such an event, he 
would have said upon it.—Jones v. 
Morgan, Fearne Rem. Appendix III 
pp 577, 589, per Lord Mansfield, 

quoted In Weed v. Scofield, 49 A. 22, 
73 Conn. 670, 675. 

21. Burrill L.D. 

22. Mich.—^Melacon v. Chrysler Cor¬ 
poration. 279 N.W. 861. 862, 284 
Mich. 360, citing Corpus Juris. 

Minn.—Austin v. Red Wing Sewer 
Pipe Co., 204 N.W. 323. 324, 163 
Minn. 397, citing Corpus Juris. 

12 C.J. p 503 note 90. 

23. Cal.—Clapp’s Parking Station v. 
Industrial Accident Commission of 
California, 197 P. 369, 370, 61 Cal. 
App. 624. 

M. Cal.—Clapp’s Parking Station v. 
lndu.strlal Accident Commission of 
California, supra. 

Eng.—Kerr v. Ayr Steam Shipping 
Co., Ltd., [1915] A.C. 217, 233. 

23. Keld to be ml autonym of the 

term "necessary implication."—Jones 
v. Morgan. Fear«e Rem. appendix III, 
pp 577, 589, per Lord Mansfield, quot¬ 
ed in Weed v. Scofield, 49 A. 22. 73 
Conn. 670, 676. 

26. Mo.—Reynolds v. Maryland Ca- 
I sualty Co., 201 S.W. 1128, 1134, 274 
Mo. 88. 


27. Okl.—Oklahoma City v. Wilcox- 
son, 48 P.2d 1039, 1043, 173 Okl. 
433. 

28w Mo.—Reynolds v. Maryland Cas¬ 
ualty Co., 201 S.W. 1128, 1134, 274 
Mo. 83. 

29. IJ.S.—Union Switch, etc., Co. v. 
Philadelphia, etc., R. Co., C.C.Pa., 
69 F. 833, 834. 

30. La.—Succession of Wilcox, 116 
So. 192, 194, 165 La. 803—Succes¬ 
sion of Schonekas, 99 So. 315, 348, 
155 La. 401. 

31. N.C.—Ginn v. Edniundson, 91 S. 
E. 696, 173 N.C. 85. 

32. IT.S.—Bradley v. Eccles, C.C.N. 
Y., 133 F. 308, 309. 

33. Black L.D., citing Story Coiifl. 
L. 5 71. 

M. Black L.D. 

35. Ga.—^Wilkinson v. Wilkinson. 125 
S.E. 856, 159 Ga. 332, quoting Cor¬ 
pus Juris. 

Ky.—Burke v. Johnson, 118 S.W.2d 
731, 733, 274 Ky. 405. 

36. Burrill L.D. 

37. Black L.D. 

36. Black L.D. 

I 36. Black L.D. 

40. Black L.D. 
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15 C.J.S. CONJVNCTIO MARITI, ETC.-CONNECT 

OONJUUCTIO MABITI ET FEMINiB EST BE 
JURE NATnBiE:.4i 


CONJUNCTION. A joining or meeting of individ¬ 
uals or of distinct thing^s, combination or connec¬ 
tion;^* association, league, or union.^* The term 
denotes the state of being conjoined, united, or as¬ 
sociated,^^ hence in grammar, according to the Cen¬ 
tury Dictionary, a connective particle serving to 
unite clauses of, or coordinate words in, a sentence. 

CONJUNCTIVE. Connecting in a manner denoting 
union.^-'* Tt is also a grammatical term for particles 
which serve for joining or connecting together; 
thus, the conjunction ‘‘and” is called a “conjunc¬ 
tive,” and “or” a “disjunctive,” conjunction.^® 

CONJURATION. In old English law, a plot or 
compact made by persons combining by oath to do 
any public harm; also the act of using certain 
words or ceremonies to obtain the aid of a superior 
being, the act of summoning in a sacred name, the 
practice of arts to expel evil spirits, allay storms, or 
perform supernatural or extraordinary acts. The 
term was more t*specially used to describe personal 
influence with the d(‘vil or some evil spirit, to know 
any secret or effect any purpose.^^ 

CONJURATOB. In old English law, one who 
swears or is sworn with others; a compurgator; a 
conspirator.^® 


CONJURER or CONJUROR. One who practices 
conjuration; one who pretends to the secret art of 
performing things supernatural or extraordinary 
by the aid of superior powers; an impostor who 
pretends by unknown means, etc.; one who, by force 
of certain magic words, endeavors to raise the 
devil and obliges him to execute his commands; 
such persons were punished as rogues and vaga¬ 
bonds.^* 

CONNAISSEMENT. The word has a well-known 
restricted and peculiar meaning, not only in jiopular 
French, but in French law, and signifies an instru¬ 
ment similar to the English bill of lading; it has 
been distinguished from “reconnaissance.”®® 

CONNECT. The Latin particle “con,” when used 
as a prefix, signifies union or association, and when 
placed before the verb “necto,” which means “to 
tie,” forms the root of th<» English word “connect,” 
which, taken literally, means “to tie together.”®^ 
The term is further defined as meaning to associ¬ 
ate, as in occurnmee or idea, to combine, cohere, 
join, or unite, to establish a bond or relation be¬ 
tween, to have a close relation, as one argument con¬ 
nects with another;®- to bind, to fasten together or 
join as by something intervening.®* 

In a somewhat different sense the term means 
to meet or make connections for the transference 
of passengers, or change of means of communica- 


41. A maxim meaning “The union 
of husband and wife is of the law 
of nature.”—Black L.D. 

42. W.Va. — Highland v. Kmpire 
Nat. Bank of Clarksburg, 172 S.E. 
544. 549, 114 W.Va. 473. 

43. U.S.—Hume v. U. S., Tex., 118 
F. 689, 695, 55 C.C.A. 407. 

“So mucli is this idea of nnion 
carried into the meaning of the word 
that it is used iai astronomy to de¬ 
note two heavenly bodies so com¬ 
pletely in alignmen't from the place 
of observation that the light of t-he 
two appears as the light of one 
only.”—Highland v. Empire Nat. 
Bank. 172 S.E. 544, 549, 114 W.Va. 
478. 

44. U.S.—Hume v. U. S.. Tex., 118 
P. 6-89, 695, 55 C.C.A. 407. 

46b Bouvier L.D. 

Oonjnnotive denial 

Where several material facts are 
stated conjunctively in a verified 
complaint, an answer which under¬ 
takes to deny their averments as a 
whole, “conjunctively” stated, con¬ 
stitutes what is oalled conjunctive 
denial. 


Cal.—Doll V. Good, 38 Cal. 287, 290. 
S.D.—Hardy v. Purdlngton, 61 N.W. 
158, 159, 6 S.D. 382. 

Coajimotlvs obligation 

One in which the several objects 
in it are connected by a copulative, 
or in any other manner which shows 
that all of them are severally com¬ 
prised in the contract.—Bouvier L. 
D., citing La.Civ.Code 1900 art 2063. 

46. Black L.D. 

Disjunctive sense 

“The language objected to as be¬ 
ing in the conjunctive, 'from his pov¬ 
erty he is unable to either pay the 
costs or make the bond as required 
by law,* is obviously in the disjunc¬ 
tive.”—Durden V. Durden, Ga.App.. 
197 S.E. 493, 494. 

47. Pla.—Cooper v. Livingston, 19 
Fla. 684, 694. 

Oonjitration is classed by Blaok- 

■tone with witchcraft, enchantment, 
and sorcery, but distinguished from 
each of these by other writers.— 
Black L.D. 

46. Black L.D. 


49. Pla—Cooper v. Livingston, 19 
Fla. 684, 694. 

12 C.J. p 504 notes 31-34. 

50. Eng.—Stearine Kaarsen Fabrlck 
Gonda Co. v. Heintzmann, 17 C.B. 
N.S. 56. 69. 112 E.C.L. 56. 144 Re¬ 
print 22. 

61. Pa.—l*hiladelphla, etc., R. Co. 
v. Catawissa R. Co., 53 Pa. 20, 69. 

52. Kan.—City of Independence v. 
Board of Com’rs of Montgomery 
County. 38 P.2d ia5, 106, 140 Kan. 
G61. 

12 C.J. p 504 notes 38, 41. 

Similarly expressed 

(1) "To unite or link together, as 
in an electrical circuit.”—City of In¬ 
dependence V. Board of Com'rs of 
Montgomery County, 38 P.2d 106, 
106, 140 Kan. 661. 

(2) "To Join or fasten together, as 
by something intervening.” 

U.S.—Anncrnen v. Penn (Cust. & 
F’at.App.) 69 F.2d 653, 655. 

Kan.—City of Independence v. Board 
of Com’rs of Montgomery County, 
supra. 

53. Vt.—Bridgman v. Hardwick, 81 
, A. 33, 67 Vt. 132, 134. 
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CONNECT^ONNECTION OR CONNEXION 


15 C.J.S. 


tion, as northbound and eastbound trains connect 
at New York.5^ 

Phrases: “All railroads . . . which cross or 

connect with any other road,”55 ^'connect existing 
highways,”5® “connect their roads with roads of a 
similar character,”57 "there to connect with,”5® and 
“to connect with.”®® 

-Connected. The term denotes any relation, 

whether organic or conventional, by which one is 
“linked” or “united” to another,®® being defined as 
bound or fastened together, coupled to, joined or 
united.®^ It may have, a broad signification, the 
connection being slight or intimate, remote or near, 
and where the line is to be drawn is sometimes 
difficult to determine.®^ 

Connected with. The phrase is not necessarily 
synonymous with “appurtenant to” see Appurtenant 
6 C.J.S. p 141 note 42, and it has been distinguished 
from the term “attached” see Attach 7 C.J.S. p 168 
note 60. 

Other phrases: “Connected with . , . any 

real property,”®® “connected with or employed up- 
on,”®4 “connected with or surrounding the commis¬ 
sion of the crime charged,”®® “connected with the 
business or trade in which he was engaged,”®® “con¬ 
nected with the farm,”®7 “connected with the sub¬ 


ject [or subject matter] of the action” see the C.J.S* 
title Set-off and Counterclaim § 38, also 57 C.J. pp 
413-418, miscellaneous other phrases see 12 C.J. p 
505 note 54r-p 506 note 72. 

-Connecting. The participial adjective of the 

verb “connect.” 

Connertinff lines. As ordinarily understood, the 
phrase means two or more lines physically or other¬ 
wise connected for the purpose of, and so as to per¬ 
mit, the ordinary joint use of their respective fa¬ 
cilities.®® 

Other phrases: “Connecting branch,”®® “connect¬ 
ing carriers” see Carriers §§ 400-450, “connecting 
links in the system of county highways,”*^® “con¬ 
necting newly constituted county seats,”"^! “connect¬ 
ing railroad,”^® and “connecting road.”^® 

OONNECTIGTJT. The name of one of the original 
states of the United States of America.*^^ 

CONNECTION or CONNEXION. The act of con¬ 
necting or state of being connected or joined ;75 un¬ 
ion by junction, by an intervening substance or 
medium, or by dependence or relation or by order in 
a series.^® 

Phrases: “Connection by marriage,”77 “connec¬ 
tion with said railway,”7® “guilty connection,”7® 


M. Kan.—City of Independence v. 
Board of Com'rs of Montgomery 
County, 38 P.2d 105. 106. 140 Kan. 
661. 

55. Md.—Pennsylvania R. Co. v. 
Baltimore, etc.. R. Co.. 60 Md. 263, 
266. 

12 C.J. p 504 note 42. 

60. Vt.—Bridgman v. Hardwick, 31 
A. 38. 67 Vt. 132, 134. 

57. Pa.—Altoona, etc., R. Co. v. 
Beech Creek R. Co.. 35 A. 734, 177 
Pa. 443, 446. 

68 . Del. — Truax v. Philadelphia, 
etc., R. Co.. 8 Del. 233. 240. 

59. Street sonasotloa not nooossa- 
xll7 meant 

Pa.—McNemry v. Borough of Belle¬ 
vue, 152 A. 563. 566, 301 Pa. 568. 

00. Mich. — Allison v. Smith. 16 
Mich. 406, 433. 

01. U.S. — Westinghouse v. New 
York Air-Brake Co., C.C.N.Y., 59 
F. 681, 605. 

08b N.Y.—Borgos v. Price. 250 N.Y. 
S. 467, 460. 140 Misc. 287. 

12 C.J. p 605 note 52. 

Compared with “affiliated" see Affili¬ 
ate 2 C.J.S. p 989 note 6. 

081 N.Y.—Plattsburg Gas & Electric 
Co. V. Miller. 206 N.Y.S. 42. 45, 
123 Misc. 651. 

01 . N.Y. — Feeck v. Delaware & 
Hudson Co.. 158 N.Y.S. 826, 829, 


174 App.Div. 71—McIntyre v. Long 
Island R. Co., 135 N.Y.S. 309, 160 
App.Div. 783, 785. 

05. Ill.—People v. Doody, 176 N.E. 

436, 444, 343 Ill. 194. 

00. N.Y.—People ex rel. Cone v. 
Graves. 6 N.Y.S.2d 621, 622, 254 
App.Div. 918. 

07. Neb.—Delatour v. Smith, 218 N. 

W. 731, 732. 116 Neb. 695. 

Wash.—Town of Uniontown v. Klem- 
gard. 224 P. 610, 612, 129 Wash. 
144. 

08. Iowa. — State v. Northwestern 
Bell Telephone Co., 240 N.W. 262, 
256, 214 Iowa 1100. 

12 C.J. p 607 note 76. 

09. N.Y.—Bull v. New York City R. 
Co.. 85 N.E. 385, 192 N.Y. 361. 871, 
19 L.R.A„N.S.. 778—Oatman v. In¬ 
ternational Ry. Co., 163 N.Y.S. 495, 
498. 

TO. Kan.—City of Independence v. 
Board of Com’rs of Montgomery 
County, 88 P.2d 106, 106, 140 Kaa 
661. 

71. Minn.—State v. Babcock, 200 N 
W. 848, 844, 161 Minn. 80. 

78l Ga.—Central etc., R. Co. T. Ma¬ 
con, 43 Ga. 606. 646. 

73. Ga.—Logan v. Central R. Co., 74 
Ga. 684, 685, 689. 

74. Slstoitoal not# 

It was not until the year 1666 that 

074 


the whole territory now known as 
the state of Connecticut was under 
one colonial government. The char¬ 
ter was granted by Charles II in 
April, 1662. Previous to that time 
there had been two colonies with 
separate governments. As this char¬ 
ter to the colony embraced the col¬ 
ony of New Haven, the latter resist¬ 
ed it until about January, 1665, when 
the two colonies, by mutual agree¬ 
ment, became indissolubly united. 
In 1687, Sir Edmund Andros at¬ 
tempted to seize the charter but it 
was secreted and preserved in the 
Charter Oak at Hartford. It re¬ 
mained in force, with a temporary 
suspension, as a fundamental law of 
the state until the adoption of a con¬ 
stitution in 1818.—Bouvier L.D. 

75. U.S.—^Annernen v. Penn (Cust. 

& Pat.App.) 69 F.2d 663. 665. 

12 C.J. p 607 note 80. 

701 U.S.—^Annernen v. Penn, supra. 
S.C.—State V. Patterson, 79 S.E. 809, 
95 S.C. 463, 464. 

77. N.J.—Folta v. Prudential Ins. 
Co. of America, 176 A. 326, 327, 114 
N.J.Law 161. 

78. Tex.—^Philip A. Ryan Lumber 
Co. V. Ball. Civ.App.. 197 S.W. 
1037, 1038. 

79. N.C.—State v. George, 29 N.C. 
321, 324. 
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CONNECTION OB CONNEXION-CONOCIDA 


^'operative connection/’^O ^nd '^reasonable connec- 

—-Oonnections. The term has been said to be 
somewhat vague and iiidefinite.®^ It may mean re¬ 
lations or relatives by blood or marriage, but more 
commonly it denotes the relatives of a person with 
whom one is connected by marriage. In this sense, 
the relatives of a wife are connections of her hus- 
band.^3 in this general sense the word has been 
compared with,*^ and distinguished from,*® the 
word "relatives.” 

The term is also used with relation to transporta¬ 
tion, and when so used is simple and clear in its 
meaning, indicating the act of connecting with 
some means of carriage or forming a junction with 
such means.*® It has been held to be synonymous 
with "switch road.”*^ When applied to the sur¬ 
face tracks of a street railway it means an actual 
physical connection with such tracks.** 

Phrases: "Nearest relatives or connections,”** 
"railroad connections,”*® "steamer Colorado and 
connections,”* 1 and "suitable connections.”** 

OONNEZITl^. In French law, this exists when tw’o 
actions are pending which, although not identical 
as in lis pendens, are so nearly similar in object 
that it is expedient to have them both adjudicated 
upon by the same judges.** 

OONNIVAKCE. Literally "A winking at.”*4 The 
term is generally defined as an agreement or con¬ 
sent indirectly given that something unlawful shall 
be done by another, a forbearance or passive con¬ 
sent, figuratively the term means voluntary blind¬ 
ness.*® The term has been compared to the phrase 
"passive sufferance,”*® and has been distinguished 


from "condonation” see Condonation ante p 815 
note 21. The word may be used as referring to 
a state or condition where all power, authority, 
influence, and action to prevent the execution of a 
thought or purpose are intentionally withheld,*^ a 
corrupt intent in the mind of one party that the 
other party should commit the offense being an es¬ 
sential element of connivance.** It may be com¬ 
mitted by passive permission or failure to prevent, 
or helping by not hindering when it is one^s duty 
to prevent, or by negligence or voluntary over¬ 
sight.** 

As used specifically in the law of divorce see the 
C.J.S. title Divorce § 64 also 19 C.J. p 89 note 18, 
and as employed with relation to criminal conver¬ 
sation see the C.J.S. title Husband and Wife § 
698, also 30 C.J. p 1155 notes 18-31. 

CONNIVE. To look upon with secret favor or se¬ 
cretly to cooperate; the term implies both knowl¬ 
edge and assent, either active or passive.^ The 
word has been distinguished from "consent.”* 

Connive with. To cooperate secretly with; to 
have a secret or clandestine understanding with; 
to be in secret complicity with another in a wrong¬ 
ful act, to take part or cooperate privily with an¬ 
other, to aid or abet.* 

Other phrase: "Connives at keeping the bank 
open for the receipt of deposits.”^ 

CONNUBIUM. In Roman law, the right or capaci¬ 
ty to contract a valid marriage; much restricted in 
the earlier period but gradually liberalized.® 

CONOCIDA. A Spanish word used in the phrase 
“premeditacion conocida” which is defined as delib¬ 
erate premeditation.® 


80. U.S.—Annernen v. Penn. Oust. 
& Pat.App., 69 F.2d 653, 655. 

81. Wash.—Seattle v. Gervasl. 258 
P. 328, 144 Wash. 428. 

88 . Pa.—Storer v. Wheatley, 1 Pa. 
606, 607. 

83. Black L..D. 

84. N.Y.—Ennis v. Pentz, 8 Bradf. 
Surr. 382, 385. 

8B. Pa.—Storer v. Wheatley, 1 Pa. 
606. 607. 

86 . Cal. — Schroeder v. Schweizer 
Lloyd Transport Versicheruntra 
Gesellschaft, 60 Cal. 461, 478, 44 
Am.R. 61, dissenting opinion. 

87. La.—Palfrey v. Foster, 17 So. 
426, 47 La.Ann. 939, 942. 

88 . Mass.—Browne v. Turner, 64 N. 
E. 510, 174 Mass. 160, 161. 

80. Pa.—Storer v. Wheatley, 1 Pa. 
606, 607. 


90. Pa.—Philadelphia R. Co. v. Ca- 
tawissa R. Co., 63 Pa. 20, 60. 

91. Cal, — Schroeder v. Schweizer 
Lloyd Transport Versicherungs 
Gesellschaft, 60 Cal. 467, 470, 44 
Am.R. 61. 

98. Mass.—Browne v. Turner, 64 N. 
E. 510, 174 Mass. 160, 161. 

93. Black L.D. 

94. Ky.—Pierce v. Crisp, 86 S.W.2d 
293. 296, 260 Ky. 519, citing Oor- 
pnz Juris. 

12 C.J. p 508 note 93. 

95. U.S.—Brandon v. Holman, C.C. 
A.W.Va., 41 F.2d 686, 587. 

Ky.—Pierce v. Crisp, 86 S.W.2d 296, 
260 Ky. 519, citing Coxpiui Juris. 

12 C.J. p 508 notes 94-5. 

96. Pa.—Sherwood v. Titman, 66 Pa. 
77, 81. 

97. N.Y.—Richardson v. Richardson. 
114 N.Y.S. 912, 916. 
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98. Mo.—Ilerriford v. Herriford, 155 
S.W. 855, 169 Mo.App. 611, 648. 

12 C.J. p 508 note 8. 

99. U.S.—Brandon v. Holman, C.C.A. 
W.Va., 41 F.2d 686, 587. 

12 C.J. p 508 notes 99-3. 

1. Wash.—State v. Purth, 144 P. 

907, 82 Wash. 665, 674. 

8. Ill.—People V. Munday, 216 Ill. 
App. 356, 377. 

3. Ill.—People V. Munday, 127 N.E. 
364, 369. 293 Ill. 191—People v. 
Munday, 215 Ill.App. 356, 377. 

4. Ill.—People V. Munday. 216 Ill. 
App. 356, 377. 

5. Hammond Intro, to Sandar’s Jus¬ 
tinian 95. 

6- Philippine.—U. S. v. Buncad, 26 
Philippine 630. 638—U. S. v. Nalua, 
23 Philippine 1, 3—U. S. v. Rod¬ 
riguez, 19 Philippine 160, 162. 
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OOKOOnCIENTO. In Spanish law, the trial or 
hearing of a cause; also a receipt, or a ship’s bill 
of lading^ 

CONQUEROR. In old English and Scotch law, the 
first purchaser of an estate; he who brought it into 
the family owning it.^ 

CONQUEST. Acquisition by purchase, any method 
of acquiring the ownership of an estate other than 
by descent, an estate acquired otherwise than by 
inheritance.® 

In international law as the acquisition of the sov¬ 
ereignty of a country by force of arms in contradis¬ 
tinction to purchase, see the C.J.S. title Interna¬ 
tional Law § 8, also 33 C.J. p 410 note 96 and 12 
C.J. p 510 note 28. 

CONQUETS. In French law, a name given to ev¬ 
ery acquisition which the husband and wife, jointly, 
or severally, make during the conjugal communi¬ 
ty movable and immovable piirchases.^t 

CONQUISITOR. In feudal law, a purchaser, ac¬ 
quirer, or conqueror. 12 

CON8ANCUINEUS. A person related by blood, a 
person descended from the same common stock.t® 

CONSANCUINEUS EST QUASI EODEM SAN¬ 
GUINE NATUS.14 

CONSANGUINITY. The term has been defined by 
Blackstone to be ‘‘vinculum personarum ab codem 


stipite descendentium,” the connection or relation 
of persons descended from the same stock or com¬ 
mon ancestor hence having the blood of some 
common ancestorrelationship by blood.^^ Con¬ 
sanguinity is either lineal or collateral;^® and the 
relationship by consanguinity is in its nature in¬ 
capable of dissolution.^® The term is said to be 
synonymous with “kindred,”®® and has been com¬ 
pared with, and distinguished from, “affinity” see 
Affinity 2 C.J.S. p 992 note 59. 

Lineal consanguinity. That relation which exists 
among persons where one is descended from the 
other, as between the son and a fath(*r or the 
grandfather, and so upward in the ascending line, 
and between the father and the sou or the grand¬ 
son, and so downward in a direct descending line.®^ 

Other phrases: “By consanguinity” see By 12 C. 
J.S. p 871 note 22, “collateral consanguinity,” see 
Collateral 14 C.J.S. p 1319 note 91, “fourth degree 
of consanguinity or affinity” sec Affinity 2 C.J.S. p 
992 note 67. 

CONSCIENCE. Internal or self-knowledge, or 
judgment of right and w’rong, or the faculty, ])ower 
or principle within us, 'which decides on the law¬ 
fulness or unlawfulness of our own actions and af¬ 
fections, and instantly approves or condemns them, 
also, the moral sense; it is considered as an original 
faculty of our nature.®2 It has also been defined as 
the faculty of judging the moral qualities of ac¬ 
tions, or of discriminating between right and wrong; 
particularly applied to one’s perception and judg- 


7. Sscriche Diccionario. 

Philippine.—De la Riva v. Hermanos. 

7 Philippine 309. 

8. Black L..D. 

12 C.J. p 509 note 20 [a]. 

9- Black Li.D. 

See also 12 C.J. p 610 note 23, p 
511 notes 24-26. 29-31. 

**Tltle by oonauest” 

U.S.—Castillero v. U. S.. Cal., 2 
Black 17. 360. 17 B.Ed. 360. 

lOii Black L.D. 

See also Acquets and Conquets 1 
C.J.S. p 915 note 10. 

11. Mo.—Piootte V. Cooley, 10 Mo. 
312, 314. 

18. Black L.D., citing 2 Biackstone 
Comm, pp 242, 243. 

la. Black Li.D. 

OoBsaagnSaeoiM frater 

In civil and feudal law, a half 
brother by the father’s side, as dis¬ 
tinguished from frater uterinus, a 
brother by the mother’s side.—Black 
LbD. 


Conssagalaeoas relatioashlp 

Relationship by blood.—Fedi v. 
Ryan. 193 A. 801, 803, 118 N.J.Lnw 
516. 

14- A maxim meaning “A person 
related by consanguinity is. as it 
W'ere, sprung from the same blood." 
—Black L.I>., citing Coke Litt. p 157. 

15. Md.—Suman v. Harvey, 79 A. 

197, 204, 114 Md. 241. 

N.y.— Sweezey v. Willis. 1 Bradf. 

Surr. 496, 498, citing Toller p 87. 
12 C.J. p 511 notes 47. 48, 55. 

IS. Vt.—Blodget V. Brinsmaid, 9 Vt. 
25, 30. 

17. Ky. — Sizemore v. Common¬ 
wealth, 276 S.W. 524, 625, 210 Ky. 
637. 

12 C.J. p 511 notes 52, 53. 

18. La.—State v. De Hart, 83 So. 
605, 109 La. 570, 573. 

12 C.J. p 511 note 56. 

Vor example 

"The relation of parent and child 
or uncle and niece is a relation by 
consanguinity; one lineal, the other 
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collaleral.’’—Capps v. State, 100 So. 
172. 173, 87 Fla. 38X. 

19. Vt.—Blodget V. Brinsmaid, 9 Vt. 
27, 30. 

80. Wis.—Rector v. Drury, 3 I’inn. 
298, 302. 

81. Md.—Suman v. Harvey, 79 A. 
197, 204. 114 Md. 241. 

Pa.—McDowell v. Addams, 45 Pa. 
430, 432. 

Tex.—The Tyler Tap R. Co. v. Over- 
ton, 1 Tex.App.Civ.Cas. § 533. 

12 C.J. p 511 note 67. 

Within definition of oonsangnlnlty 
Lineal consanguinity falls strictly 
within the definition of consanguin¬ 
ity as "the connection or relation of 
persons descended from the same 
stock of common ancestor, vinculum 
personarum ab eodem stipite de¬ 
scendentium."—Sweezey v. Willis, 1 
Bradf.Surr. (N.Y.) 496, 498. 

88. Cal.—People v. Stewart, 7 Cal. 
141, 144. 

"That moral sense which dictates 
. . . right and wrong."—Miller v. 
Miller, 41 A. 277, 187 Pa. 572, 682. 

12 C.J. p 511 note 61. 
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ment of the moral qualities of his own conduct, but 
in a wider sense denoting a similar application of 
the standards of morality to the acts of others.^^ 

In law, especially the moral rule which requires 
probity, justice, and honest dealing between man 
and man, as when it is said that a bargain is 
‘‘against conscience” or “unconscionable,” or that 
the price paid for proi)erty at a forced sale was so 
inadequate as to “shock the conscience;” this is also 
the meaning of the term as applied to the juris¬ 
diction and principles of decision of courts of chan¬ 
cery, as in saying that such a court is a “court of 
conscience,” that it proceeds “according to con¬ 
science,” or that it is cognizant of “matters of con- 

science.”24 

The term has been held to be synonymous with 
“good faith”-*'* and has been distinguished from 
“judgment”-® and “princii)lc.”27 

Conscience clause. A phrase used with reference 
to a statute which prohibits the imposing of an ob¬ 
ligation to attend religious worship as a condition 
of attending a public elementary school, and allow¬ 
ing a child to be withdrawn while any religious in¬ 
struction is being given. 2 ^ 

Conscience of the court. When an issue is sent 
out of chancery to be tried at law, to “inform the 
conscience of the court,” the meaning is that the 
court is to be supplied with exact and dependable 
information as to the unsettled or disputed ques¬ 
tions of fact ill the case, in order that it may pro¬ 
ceed to decide it in accordance with the principles 
of equity and good conscience in the light of the 
facts thus determined.29 

Courts of conscience. Courts, not of record, con¬ 
stituted by act of parliament in the city of London, 
and other towns, for the recovery of small debts; 
otherwise and more coranionly called “Courts of 
llequest.”20 The name is also frequently applied to 


the courts of equity or of chancery, not as a name 
but as a description.^^ 

Right of conscience. As used in some constitu¬ 
tional provisions, this phrase is equivalent to reli¬ 
gious liberty or freedom of conscience.^^ 

Other phrases: “Keeper of the king’s con¬ 
science,”^^ and “worshiping Grod in the manner and 
season most agreeable to the dictates of his own 

con8cience.”34 

CONSGIEXTIA DICITUB A CON ET SCIO, QUA¬ 
SI SCIRE CUM DEO. A Latin phrase meaning 
“Conscience is called from con and scio, to know, as 
it were, with God.”^® 

CONSCIENTIA LEOAUS E LEGE FUNDA- 
TUR.36 

CONSCIENTIA LEGI NUNQUAM CONTBAVE- 
NIT.37 

CONSCIENTIA LEGIS EX LEGE PENDET.38 

CONSCIENTIA BEI ALIENI. In Scotch law, 
knowledge of another’s property; knowledge that 
a thing is not one’s own, but belongs to another. 
He who has this knowledge, and retains possession, 
is chargeable with “violent profits,” so called be¬ 
cause due on the tenant’s forcible or unwarrantable 
retaining the possession after he ought to have re- 

moved.33 

CONSCIENTIOUS BELIEF. A term which has 
been interpreted to be synonymous with belief.^® 

CONSCIENTIOUSLY. The term is one of quality 
rather than of quantity, meaning sincerely, honestly, 
and distinguishable from “beyond a reasonable 
doubt.”4i 

Phrase: “If from all the evidence you are unable 

to conscientiously determine.”^^ 


S3. Black L..P. 

34. Black P.P. ‘ 

25. N.J.—Brown v. Fidelity Union 
Trust Co.. 169 A. 809. 10 N.J.Misc. 
655. 

26. Pa.—Miller v. Miller. 41 A. 277, 
187 Pa. 572, 682. 

27. Cal.—People v. Stewart, 7 Cal. 
140. 144. 

28. Wharton L. Ltex. 

29. Black L..D. 
aa Black L..D. 

The ordinary oonatitntlon of these 

eonrte, which were generally for 
causes of debt to the amount of 40s 
only, but often to the amount of £5, 
was to examine in a summary way, 
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by the oath of the parlies, or other 
witn*'.sscs. and make such order 
therein as was consonant to equity 
and good conscience.—^Wharton L. 
Lex. 

31. Black L.D. 

32. Black L.D. 

Mo.—See also State v. Cummings, 36 
Mo. 263, 277. 

Pa.— See also Com. v. Leshor, 17 
Serg. & R. 165, 160. 

33. Or.—Butterick v. Richardson, 64 
P. 390, 391, 30 Or. 246. 

34. Me.—Donahue v. Richards, 88 
Me. 879, 403, 61 Ain.D. 266. 

85. Black L.D. 

30h A maxim meaning “Legal con- 
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science is founded upon the law.’*— 
Morgan. Leg. Max. 

37. A maxim meaning “Conscience 
never contravenes the law.”—Mor¬ 
gan Leg. Max. 

38. A maxim meaning “The con¬ 
science of the law depends upon the 
law.”—Morgan Leg. Max. 

39. Black L.D. 

40. Miss.—Regan v. State, 89 So. 
1002. 87 Miss. 422, 428. 

41. Miss.—Burt v. State, 18 So. 342, 
72 Miss. 408. 412. 48 Am.S.R. 668. 

12 C.J. p 513 note 82. 

42L From oonscleatloiM porooptiOB 
and reasoBing 

“The use of the word *conBcien- 



C0N8CIENTI0V8 BCB1JPLE-C0N8EK8U8 FACIT JU8 


15 C.J.S. 


OOKSOIENTXO'OS 80BVPLE. An objeetion or re- 
pugnance growing ont of the fact that a person be- 
lieves the thing demanded of him to be morally 
wrong, his conscience being the sole guide to his de¬ 
cision, thus distinguished from an ^^objection on 
principle,” which is dictated by the reason and judg¬ 
ment, rather than the moral sense, and may relate 
only to the propriety or expediency of the thing in 

question.^ 3 

00N80I0U8. Aware or sensible of an inward state 
or outward fact.^^ Also defined by Webster as 
mentally awake, physically active or acute, in a state 
of consciousness. 

Phrases: ‘‘Conscious knowledge,”^® “conscious 
suffering,”^® and “conscious of what he was do- 
ing.”47 

0ON80EIPT1ON. See Army and Navy § 21 b. 

OON8ECBATE. In ecclesiastical law, to dedicate 
to sacred purposes, as a bishop by imposition of 
hands, or a church or churchyard by prayers, etc. 
Consecration is performed by a bishop or archbish¬ 
op.®* 

OOir8ECBATIO E8T PEBIODU8 ELEOTIONI8; 
ELEOTIO EST PBiBAMBULA CON8EGBA- 
TIONI8.®® 

00K8EGnTIVE. Following in uninterrupted suc¬ 


cession;*® succeeding one another in regular or¬ 
der;*^ unbroken.** It is synonymous and inter¬ 
changeable with “successive.”** 

Phrases: “Consecutive chain of transfer” see 
Chain 14 C.J.S. p 349 note 84, “consecutive days,”*® 
“consecutive meetings,”** “consecutive written 
transfers,”*® “for three consecutive weeks,”*7 and 
“two consecutive full terms.”** 

CON8EOnTIVELY. In a consecutive manner, in 
regular succession, and equivalent to “successively” 
and “succeeding one another in regular order.”*® 

GONSEDO. A word used in Mexican conveyances 
and translated as “granted.”®® 

GOKSEIL. French, counsel or adviser; also coun¬ 
cil.® ^ 

GONSEK8UAL. Formed by mere consent, as in the 
civil law, a contract formed by the mere consent of 
the contracting parties, such as marriage.®* 

GONSEN8n8. Agreement or consent; also per¬ 
ceiving or feeling alike.®* 

GONSEN8U8 E8T VOLUNTA8 MULTIOBUM [or 
PLUBIUM], AD Qn08 BE8 PEBTINET, 81- 
MUL JUNGTA.®® 

00KBEN8U8 FACIT JU8 or CON8EN8U8 FACIT 
LEGEM.®* 


tlously* in this instruction would 
only tend to convey to the Jury the 
idea that their finding . . . must 

be the result of conscientious per¬ 
ception and reasoning ’’*—Yorger v. 
Weindel, Mo.. 245 S.W. 678, 579. 

43. Black L.D. 

Cal.—See also People v. Stewart. 7 
Cal. 141, 144. 

44i S.C.—Daniels v. Berry. 146 S.E. 

420, 425, 148 S.C. 446. 

45. N.Y.—People v. Glennon, 74 N. 

Y.S. 794, 37 Misc. 1. 4. 

40L Mass.—Martin v. Boston, etc., 
R. Co.. 56 N.E. 719, 175 Mass. 602, 
604—^Knight v. Overman Wheel 
Co., 54 N.E. 890, 174 Mass. 466. 
468. 

47. Pa.—Brown v. Com., 78 Pa. 122, 
128. 

4a Black L.D. 

49. A maxim meaning **Con8ecra- 
tion is the termination of election; 
election is the preamble of consecra¬ 
tion."—Morgan Leg. Max. 

80. Cal.—People v. Hirschbein, 60 P. 

8d 682. 16 Cal.App.2d 458. 

01. U.S.—Rice y. U. 8., C.C.A.Cal., 
7 F.2d 819, 320. 

aa Tex.—^B1 Paso v. Ft. Dearborn 


Nat, Bank, Clv.App., 71 S.W. 799, 
802. 

53. U.S.—HIce v. U. S., C.C.A.Cal., 

7 F.2d 819, 320. 

12 C.J. p 514 note 9. 

54b Kan.—Matthews v. Arthur, 69 
P. 1067, 1068, 61 Kan. 455. 

12 C.J. p 514 notes 5-7 [a]. 

06. Mass.—Walsworth v. Casassa, 
106 N.E. 847, 219 Mass. 200, 204. 

50. Tex.—Finch v. Trent, 22 S.W. 

132. 134, 3 Tex.Civ.App. 568. 

57. N.D.—Dever v. Cornwell, 86 N. 

W. 227, 10 N.D. 123, 130. 

Sa Va.—Gorrell v. Bier, 16 W.Va. 
311, 320. 321. 

50. U.S.—Rice v. U. S., C.C.A.Cal., 
7 F.2d 819, 320. 

60. Cal.—Mulford v. Le Franc, 26 
Cal. 88, 108. 

01. Edgren & Burnet French D. 

OoaseU d’itat 

Council of state. One of the oldest 
of French institutions, its origin dat¬ 
ing back to 1802. It decides or ad¬ 
vises upon state questions and meas¬ 
ures proposed for legislation, sub¬ 
mitted to it by the president of the 
republic by the members of the cabi- 
I net. and by parliament.—^Black L.D. 
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OoliBeil da famllla 

A family council.—Black L.D. 
Ooaseil da prudhonunaa 

One of a species of trade tribunals, 
charged with settling dlfferenreH be¬ 
tween masters and workmen.—Black 
L.D. 

Ooasall Judiolaire 

When a person has been subjected 
to an Interdiction on the ground of 
his Insane extravagance and the in¬ 
terdiction is not absolute, but limited 
only, the court of first instance, 
which grants the interdiction, ap¬ 
points a council, called by this name, 
with whose assistance the party may 
bring or defend actions, or compro¬ 
mise the same, alienate his estate, 
make or incur loans, and the like.— 
Black L.D. 
eOL Burrill L.D. 

N.Y.—Fisher v. Fisher, 165 N.E. 460, 
461. 260 N.Y. 313, 61 A.L.R. 1623. 
03L Anderson L.D. 

64. A maxim meaning “Consent is 
the conjoint will of many persons to 
whom the things belongs."—Morgan 
Leg. Max.—Kapalje & L. L. D. 

12 C.J. p 614 note 17. 

6Bb A maxim meaning "Consent 
makes law." or more liberally trans- 
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OONBENSUS, KON CONCUBITUS, FACIT MAT- 
BIMONIUM or CONSENSUS, NON CONCU¬ 
BITUS, FACIT NUPTIAS.6<{ 

CONSENSUS, NON CONCUBITUS, FACIT NUP- 
TIAS VEL MATBIMONIUM, ET CONSEN- 
TIEE NON POSSUNT ANTE ANN08 NUB- 
ILES.<7 

CONSENSUS TOLLIT EBBOBEM.C8 
CONSENT. 

As a Nonn 

Accord of minds;®® acquiescence or concur¬ 
rence an act of reason accompanied with delib¬ 
eration, a rational and voluntary concurrence in an 
act, or a voluntary yielding of the will;7i an agree¬ 
ment of one with another to the doing of something 
or leaving somc^thing undone, or waiving some¬ 
thing or permitting some act or deed or some course 
of conduct ;72 an agreement or harmony of opinion 
or sentiment ;73 an agreement of the mind to what 
is proposed or stated by another an express sanc¬ 


tion to the conduct of others approval, or assent 
to some proposition submitted;7® a thinking to¬ 
gether; 77 capable, deliberate, and voluntary agree¬ 
ment or concurrence in some act or purpose ;78 in¬ 
telligent concurrence in a contract or an agreement 
of such a nature as to bind the party consenting,7® 
the mind weighing, as in a balance, the good and 
evil on both sides;®® the voluntary allowance or ac¬ 
ceptance of what is done or proposed to be done by 
another. 

Consent is an act of the will or feelings;®® it 
need not be written, but may be spoken, or acted, 
or it may be implied.®® It may be manifested by 
action, or by inaction, or by silence, from which 
arises an inference that consent has been given.®® 

At law the term involves approbation®® and sub¬ 
mission,®® but it cannot be the subject of compul¬ 
sion. ®7 It is affirmative in its nature and not a 
vacant or neutral attitude.®® Legally it means a 
voluntary agreement by a person in the possession 
and exercise of sufficient mentality to make an in¬ 
telligent choice to do something proposed by an¬ 
other.®® It is an act unclouded by fraud, duress. 


lated "A contract Is law between the 
parties agreeing? to be bound by it.’* 
—Morgan Leg. Max. 

12 C.J. p 614 note 19. 

06l a maxim meaning ”It is the 
consent of the parties, not their con¬ 
cubinage, which constitutes a valid 
marriage.”—Morgan Leg. Mux. 

12 C.J. p 514 note 20. 

The maxim is more briefly express¬ 
ed “consensus facit matrimonium,” 
and is in substance, and almost in 
words, the same as that of the civil 
law, “Nuptlas non concubitua, sed 
consensus facit."—Burrill L.D. 

67. A maxim meaning "Consent, 
and not cohabitation, constitutes nup¬ 
tials or marriage, and persons can¬ 
not consent before marriageable 
years.”—Black L.D. 

68 . A maxim meaning “The ac¬ 
quiescence of a party who might 
take advantage of an error obviates 
its effect.”—Emerson v. Universal 
Products Co., Inc., Del.. 179 A. 3K3. 
387, quoting Broom Leg. Max., and 
citing Corpus Juris. 

12 C.J. p 616 note 22 [a]. 

6^ Conn.—Huntley v. Holt, 20 A. 

469, 68 Conn. 445, 9 L.R.A. 111. 

12 C.J. p 616 notes 24, 25. 

7a N.Y.—^People v. Sugarman, 215 
N.Y.S. 56, 63, 216 App.DJv. 209. 
Or.—Philomath College v. Wyatt, 81 
P. 206, 37 P. 1022, 27 Or. 390, 452, 
26 L.R.A. 68. 

12 C.J. p 616 note 26, p 618 notes 43- 

46. 

71. Oa.—Shehany v. Lowry. 162 S. 
B. 114, 116, 170 Ga. 70. 


Iowa.—State v. Boggs. 164 N.W. 759, 
760, 181 Iowa 358. 

12 C.J. p 617 note 27. 

72. N.Y.—Hichardson v. Richardson, 
114 N.Y.S. 912, 916. 

73. Mias.—Hawkins v. Carroll Coun¬ 
ty, 60 Miss. 735, 759. 

12 C.J. p 617 notes 30, 35. 

Similarly szpresssd 

“Agreement upon the same thing 
in the same sense.”—Clark v. North, 
111 N.W. 681. 131 Wis. 699, 604, 11 
L.R.A.,N.S., 764, 11 Ann.Cas. 1080. 

74L Wis.—Bartle v. Bartle, 112 N.W. 

471, 132 Wis. 392, 398. 

12 C.J. p 517 notes 31, 32, 34. 

75. Ky.—Morgan v. Champion, 160 
S.W. 617, 150 Ky. 396, 399. 

76. Kan.—Locke v. Redmond, 49 P. 

670, 671, 6 Kan.App. 76. 

12 C.J. p 618 notes 39, 40. 

77. N.Y.—Richardson v. Richardson, 
114 N.Y.S, 912, 916. 

78. Cal.—Heine v. Wright, 244 P. 
956. 956, 76 Cal.App. 838. 

7». Wis.—Clark v. North, 111 N.W. 
681, 131 Wis. 699, 604, 11 L.R.A., 
N.S., 764, 11 Ann.Cas. 1080. 

Sa Ga.—Dicken v. Johnson, 7 Ga. 
484, 492. 

Kan.—Locke v. Redmond, 49 P. 670, 

671, 6 Kan.App. 76. 

81. Kan.—Citizens’ State Bank of 
Sabetha v. Burner, 291 P. 739, 741, 
131 Kan. 286. 

12 C.J. p 517 note 37. 

Similarly •uproased 

The voluntary agreement by a per¬ 
son in the poBsession and exercise 

979 


of sufficient mentality to make an in¬ 
telligent choice, to do something pro¬ 
posed by another.—People v. Dong 
Pok Yip, 127 P. 1031, 164 Cal. 143, 
147—12 C.J. p 617 note 36. 

82. Wis.-Klundby v. Hogden, 232 
N.W. 858, 860, 202 Wis. 438, 78 
A.L.R. 648. 

83L Miss.—Gulf & S. I. R. Co. v. Sul¬ 
livan. 119 So. 601, 502. 155 Miss. 
1. 62 A.L.R. 191. 

Mo.—State v. Stanfield, 1 S.W.2d 884, 
836, quoting Corpus Juris. 

12 C.J. p 519 note 60. 

84. N.J.—In re Hudson County, 144 
A. 169, 176, 106 N.J.Law 62. 
Oouduct as sxprsBsivs of oonssut 
“Consent has been treated as 
meaning conduct expressive of con¬ 
sent. ... It may be that silence 
is such conduct under some circum¬ 
stances.”—Jacksonville Nat. Bank v. 
Williams, 20 So. 931, 38 Fla. 305, 319. 
85w U.S.—Waldron v. Chasteney, C. 
C.N.Y., 28 F.Cas.No.17,068, 2 

Blatchf. 62, 68. 

sa Cal.—People v. Conklin, 10 P. 

2d 98, 101, 122 Cal.App. 83. 

12 C.J. p 518 note 64. 

87. Ga.—Shehany v. Lowry, 152 8. 

E. 114, IIB, 170 Ga. 70. 

Mo.—State ex rel. United Rys. Co. of 
St. Louis V. Public Service Com¬ 
mission of Missouri, 192 S.W. 968, 
961, 270 Mo. 429. 

Sa N.Y.—De Klyn v. Gould, 69 N.B. 
95, 166 N.Y. 282, 287, 80 Am.S.R. 
719—Valenti v. New York Theatre 
Co., 166 N.Y.S. 76, 77. 99 Misc. 617. 
89. Cal.—^People y. Conklin, 10 P.8d 
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or sometimes even mistake,and should not be im¬ 
plied contrary to the obvious truth, unless upon 
equitable principles which would estop one from as¬ 
serting the truth.^^ It may be by ratification as 
well as by previous permission.92 word is gen¬ 

erally used in cases where power, rights and claims 
are concerned.In a particular connection, "con¬ 
sent” is an official act, representing the judgment 
and consideration of an official body in its official 
capacity.®^ “Consent” implies knowledge,is 
evidence of willingness;^^ also the term implies 
assent to some proposition submitted,^^ something 
more than a mere general consent®* or require¬ 
ment,®® or mere acquiescence with knowledge,^ or 
a mere acquiescence in a state of things already in 
existence,® or a mere formal act of the mind;® 
it implies some positive action,^ or active acquies¬ 
cence,^ that is, a choice,® a sanction or grant of au¬ 
thority,*^ a yielding of that which one has a right to 
withhold,® a degree of superiority amounting, at 
least, to a power of preventing,® a voluntary yield¬ 
ing of the ivill to the proposition of another, acqui¬ 


escence or compliance therewith,^® a g^iving with 
apparent willingness notwithstanding a protest 
within against the circumstances requiring it,^^ an 
agreement,^® or an agreement to, that which, but 
for the consent, could not exist, and which the party 
consenting has a right to forbid,^® for one can 
scarcely be regarded as giving his consent to that 
which he has no right to object to.^^ Moreover it 
supposes a physical power to act, a moral power of 
acting, and a serious, determined, and free use of 
these powers.^® While it has been used loosely by 
distinguished scholars of the law, in a sense imply¬ 
ing more than its proper or its popular import,^® yet 
it may bo said that the term in its strictly legal 
meaning involves the presence of two or more per- 
sons.i*^ 

Equivalent to, or, synonymous with: “Assent” 
sec Assent 6 C.J.S. p 1019 note 49, “comply” see 
Comply ante p 668 note 75, “easement” or “right of 
way,”i® “franchise” or “privilege,”^® “license” or 
“concession,”®® “permission,”® 1 and equivalent to. 


98, 101, 122 Cal.App. 83—People v. 
Kanirlesser, 18G P. 388. 38Sr, 44 Cal. 
App. 345. 

As a contract; 

In one sense consent is nothing 
more than a contract, one of the 
prime essentials of which is intent.— 
City and County of San Francisco v. 
Superior Court in and for City and 
County of San Francisco, 271 P. 121. 
123, 94 Cal.App. 318. 

Want of power to consent 
Consent given by one divested of 
mental faculties is equivalent to no 
consent at all. 

Ga.—Dickon v. Johnson, 7 Ga. 484, 
492. 

Tex.—McCue v. Klein, 60 Tex. 168, 
169, 48 Am.R. 260. 

90. Cal.—Heine v. Wright. 244 P. 
955, 956, 76 Cal.App. 338. 

12 C.J. p 518 note 57. 

91. N.Y.—De Klyn v. Gould, 59 N.E. 
95, 165 N.Y. 282, 287, 80 Am.S.K. 
719. 

92. Pa.—Potter v. Scranton Tract. 
Co., 35 A. 188, 176 Pa. 271, 278— 
Com. V. Camac, 1 Serg. & R. 87, 
88 . 

9A S.C.—Geddes v. Bowden, 19 S.C. 

1 . 8 . 

Xt la the theory of the law with 
regard to acts done and contracts 
made by parties, affecting their 
rights, that in all cases there must 
be a free and full consent to bind 
the parties.—Locke v. RednK>nd, 49 
P. 670. 671, 6 Kan.App. 76. 

OA Ill.—People v. Wabash Ry. Co., 
143 N.E. 488, 489, 311 Ill. 579. 

9A N.D.—State v. Wheeler. 166 N. 
W. 674. 577. 38 N.D. 466. 


96. Ohio.-State v. Schwab. 143 N. 
E. 29. 31. 109 Ohio St. 532. 

97. U.S.—In re Gas Products Co., D. 
C.Mont., 57 F.2d 342, 344. 

98. N.Y.—Viilenti v. New York 
Theatre Co.. 166 N.Y.S. 76, 78. 99 
Misc. 517. 

99. N.Y.—11. A. Berger’s Metal Ceil¬ 
ing & Fireproofing Co. v. Farmer’s 
Loan & Trust Co., 170 N.Y.S. 934, 
935. . 

1. N.Y.—Valenti v. New York Thea¬ 
tre Co.. 166 N.Y.S. 76, 77. 99 Misc. 
517. 

2 . Iowa.—State v. Boggs, 164 N.W. 
759, 760, 181 Iowa 358. 

N.Y.—People v.. Lowe, 205 N.Y.S. 77, 
80. 209 App.Dlv. 498. 

12 C.J. p 518 note 51. 

3. Cal.—Heine v. Wright, 244 P. 955, 
956, 76 Cal.App. 338. 

12 C.J. p 518 note 52. 

A Cal.—People v. Conklin, 10 P.2d 
98. 101, 122 Cal.App. 83. 

N.Y.—P. Delany & Co. v. Duvoli. 16 
N.E.2d 364, 365, 278 N.Y. 328—C. 
Wilson’s Plumbing Shop on Wheels 
V. Trustees of Dartmouth College, 
6 N.Y.S.2d 671, 673, 675, 168 Misc. 
376. 

12 C.J. p 618 note 64. 

5. N.Y.—People v. Lowe, 206 N.Y.S. 

77, 80, 209 App.Div. 498. 
a Tenn.—Baker v. State, 248 S.W. 

548, 550, 147 Tenn. 421. 

12 C.J. p 518 note 41. 

7. Del.—State v. Harris, 114 A. 

286, 1 W.W.Harr. 840. 
a S.C.—Geddes v. Bowden, 19 S.C. 
1. 8. 

9. Tenn.—Baker v. SUte, 248 S.W. 
648. 660, 147 Tenn. 421. 
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la Iowa.—State v. Boggs. 164 N.W. 

759. 760, 181 Iowa 358. 

11. Cal.—People v. Peck. 186 P. 881, 
884, 43 Cal.App. 638. 
la Conn.—Avery v. Smith, 118 A. 

313, 315, 96 Conn. 223. 

13. Me.—E. Corey & Co. v. H. P. 
Cummings Const. Co., 105 A. 405, 
407, 118 Me. 575. 

Mo.—State v. Public Service Commis¬ 
sion. 192 S.W. 959, 961, 270 Mo. 429. 
Tenn.—Baker v. State, 248 S.W. 648, 
550, 147 Tenn. 421. 

12 C.J. p 519 note 65. 

lA Tenn.—Baker v. State, supra. 

12 C.J. p 519 note 67. 

16. Cal.—Heine v. Wright. 244 P. 
955, 956, 76 Cal.App. 338. 

Ga.—Shehany v. Lowry, 152 S.E. 

114, 115, 170 Ga. 70. 

Mo.—State v. Public Service Com¬ 
mission, 192 S.W. 959, 961, 270 Mo. 
429. 

12 C.J. p 619 note 59. 
la Ind.—Clem v. State, 33 Ind. 418, 
432. 

17. Conn.—Huntley v. Holt. 20 A. 
469, 58 Conn. 446, 449, 9 L.R.A. 111. 

la U.S.—Detroit Citizens’ St. R. Co. 
V. Detroit, Mich., 64 F. 628, 646, 
12 C.C.A. 366, 26 L.R.A. 667. 

19. N.Y.—Colonial Motor Coach Cor¬ 
poration V. City of Oswego, 216 N. 
Y.S. 169, 163, 126 Misc. 829. 

12 C.J. P 617 note 29 [a]. 

2a N.J.—Currie v. Atlantic City, 48 
A. 616, 66 N.J.Law 140, 141, 143. 

21. N.Y.—Hackett v. Badeau, 68 N. 
Y. 476, 477—Rice v. Culver, 68 N. 
Y.S. 24, 25, 67 App.Div. 652—Miller 
I V. Mead, 8 N.Y.S. 784, 785. 
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CONSENT 


or synonymonB with, "permit,”22 ^nd "waiver.”23 

Compared with: "Approbation” see Approbation 
6 C.J.S. p 120 note 60, and “willingiioss.”24 

Distinguished from: "Acquiescence” sec Acqui¬ 
escence 1 C.J.S. p 917 note CO, “assent” see Assent 
6 C.J.S. p 1019 note 57, “compulsion” see Compul¬ 
sion 15 C.J.S. p 790 note 19, “concessions” see 
Concession 15 C.J.S. p 800 note 67, "intimidation,”25 

"participation,”26 and “submission.”27 

Absolute consent, A consent that implies a phys¬ 
ical, intellectual, and moral power, freely and de¬ 
liberately Gxercised.28 

Express consent. That which is directly given 
either viva voce or in writing.29 

Implied consent. That which is manifested by 
signs, actions, or facts, or by inaction or silence, 
from which arises an inference that the consent has 
been given.26 

Other phrases: "A consent or a waiver,”2i “ad¬ 
journed by consent” see the C.J.S. title Justices of 
the Peace § 96, also 35 C.J. p 644 note 6, “age of 
consent” or “age of legal consent” see Age 2 C.J.S. 


p 1014 notes 44, 45, "any kind of eonaent,”^* 
consent” see By 12 C.J.S. p 871 note 23, “compelled 
consent,”23 “consent consisting of a failure to ob¬ 
ject,”24 “consent, express or implied,”2® "consent in 
writing,”®6 “consent of congress,”®7 “consent of lo¬ 
cal authorities,”®8 “consent of the city,”®2 “consent 
of the employer,”46 “consent of the parties entered 
of record,”41 “consent of the trustee,”4 2 “consent to 
a risk,”4® “consent to the jurisdiotion,”44 “contract 
with or consent of owner” see the C.J.S. title Me¬ 
chanics Liens §§ 52-85, also 40 C.J. p 90 note 29 et 
seq, “equivalent to a consent to its termination,”46 
"franchise and consent,”46 “joint consent of the 
husband and wife,”47 “not to be sued without its 
consent,”48 “qualified and conditional consent,”42 
"tacit consent,”®® “the consent of all the parties 
plaintiff or defendant,”®! “the express or implied 
consent of the master,”®2 “under contract with or 
by consent of,”®® “unless by consent of the propos¬ 
ed defendant,”®4 “upon his application or by his 
consent,”®® “want of consent,”®® “without her con¬ 
sent” as synonymous with “against her will” see 
Against 2 C.J.S. p 1012 note 5, “without the consent 
of the Bank Commissioner,”® ^ “without the consent 


22. N.D.—F^tato v. Wheeler, 165 N. 
W. 574. 577, 38 N.D. 456, 

23. irtah.—Dahlqulst v. Denver & 
R. a. R. Co., 174 P. 833, 844. 52 
Utah 438. 

24. Relation hetween ‘‘wmiaerness*’ 
and “ooBsent” 

“No lexicoj^rapher recognizes ‘con¬ 
sent’ as a synonym of ‘willingness,’ 
and it is apparent that they are not 
synonymous. It is equally apparent, 
on the other hand, that the true rela¬ 
tion between the words is that ‘will¬ 
ingness’ is a condition or state of 
mind and ’consent’ one of the evi¬ 
dences of that condition.”—State v. 
Schwab, 143 N.E. 29, 31, 109 Ohio 
St. 532. 

25. Ga.—Shehnny v. Lowry, 152 S. 
E. 114, 115, 170 Ga. 70. 

26. Ky.—Plummer v. Com., 1 Bush 
76, 77, 78. 

27. Iowa.—State v. Cross, 12 Iowa 
66 . 70, 76 Am.D. B19. 

“Paaslva snbiniaBioB” dkrtlngtilahed 
Mont.—State v. Neely, 300 P. 561, 
5*65, 90 Mont. 199. 

28. Tex.—Missouri. K. A T. R. Co. 
V. Carter, 29 S.W. 565. 9 Tex.Giv. 
App. 677, 693. 

9A. Black L.D. 

30t Mo.—State v. Stanfield, 1 S.W. 

2 d 834, 836, quoting Oorpu Jorla. 
N.Y.—Cowen v. Paddock, 17 N.T.S. 
387. 8 « 8 . 

Wash.—State v. Neterer, 74 P. 668 , 
67-0, 33 Wash. 635. 

12 C.J. p 620 note 79. 


31. Pla.-—Allen v. State, 41 So. 593, 
52 Fla. 1. 3. 120 Am.S.R. 188, 10 
Ann.Cas. 1085. 

32. Ga.—Avery v. State, 77 S.E. 892, 
12 Ga.App. 562, 563. 

33. Ga.—Shehany v. Lowry, 152 S. 
E. 114, 115, 170 Ga. 70. 

34. Mo.—State v. Horton, 153 S.W. 
1051, 247 Mo. 657, 663. 

35. U.S.—Bowen v. Soucy, D.C.N.H., 
2 P.Supp. 481, 483. 

Wis.—Bartle v. Bartle, 112 N.W. 471, 
132 Wis. 392, 398. 

90 , XJ.S.—Moses v. U. S., D.C.N.Y., 
43 F,2d 653, 657—Atlantic Mills of 
Rhode Island v. U. S., Ct.Cl., 8 F. 
Supp. 699, 703. 

37. U.S.—U. S. V. State of Arizona, 
55 S.Ct. 666 , 670, 295 U.S. 174, 79 
L.Ed. 1371. 

38. N.Y.—Greenberg v. O’Brien, 269 
N.Y.S. 458, 462, 149 Misc. 866 . 

39. Tex.—Community Natural Gas 
Co. V. Northern Texas Utilities Co., 
Civ.App., 13 S.W.2d 184, 193. 

40. Mich.—Kieszkowski v. Odlewany, 
273 N.W. 741, 744, 280 Mich. 388. 

41. Ala.—Gulf States Steel Co. v. 
Chrlstison, 154 So. 565, 570, 228 
Ala. 622. 

42. ‘‘ConsratatloB with and gattlBg 
advice from the trustee’* equivalent 

Tenn.—Colyar v. Wheeler, 75 S.W. 
1089, 1091, 11*0 Tenn. 58. 

43. »Ooutrilmtor7 uegUrenoe^ dis- 
tluffuished 

Mo.—Deane v. St. Louis Woodenware 
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Works, 80 S.W. 292, 106 Mo.App. 
167, 179. 

44b U.S.—Seegmiller v. Day, C.C.A. 

Ill., 249 F. 177, 179. 

45. Mont.—Story Gold Dredging Co. 
V. Wilson, 76 P.2d 73, 76, 106 Mont. 
166. 

^ N.Y.—^Penn-York Natural Gas 
Corporation v. Maltbie, 299 N.T.S. 
1004, 1009, 164 Misc. 569. 

47. Fla.—Shad v. Smith, 76 So. 897, 
899, 74 Pla. 324—Adams v. Malloy, 
70 So. 463, 466, 70 Fla. 491. 

4Bb Porto Rico.—Rosaly v. People, 
16 Porto Rico 481, 487. 

49. N.Y.—Shaw v. New York Bl. R. 
Co., 79 N.E. 984, 187 N.Y. 186, 190. 

50. Or.—State v. Chadwick, 47 P.2d 
232, 234, 150 Or. 645. 

Bl. HI.—Schmidt v. Mitchell, 84 Ill. 
195, 196, 2'6 Am.R. 446. 

52. N.H.—Gallienne v. Becker Bros. 
Shoe Co., 190 A. 274, 277, 88 N.H. 
376. 

53. N.Y.—Schwartz & Co. v. Aim- 
well Co., 198 N.Y.S. 838, 848, 204 
App.Div. 769. 

54. U.S.—Beeler v. Schumacher. C.C. 
A.Ohio, 71 F.2d 831, 833—In re 
Gas Products Co., D.C.Mont., 67 P. 
2d 342, 344. 

55. Or.—State v. Chadwick, 47 P.2d 
232, 234, 150 Or. 645. 

64. Tex.—^Krick v. Dow, Civ.App., 
84 S.W. 246. 

57. Kan.—Citizens’ State Bank of 
Sabetha v. Burner, 291 P. 739, 741, 
131 Kan. 286. 



CONSENT-CONSEQUENCE 


15 C.J.S. 


of the party deserted/’^^ ‘Without the consent of 
the person affected/’^^ “with the consent and appro¬ 
bation of,”®® “with the consent of,”®^ and “with the 
consent or at the request of the owner thereof.”®^ 

As a Verb 

To accord, agree, or concur, to agree in sentiment, 
to be at one, or of the same mind, or in harmony or 
accord;®® to feel together,®^ to think alike,®® to 
yield when one has the right, power, or will not to 
do so.®® 

The term has been held synonymous with “accede” 
sec Accede 1 C.J.S. p 409, “acquiesce” see Acquiesce 
1 C.J.S. p 915, “agree” see Agree 3 C.J.S. p 354, “com¬ 
ply” see Comply 15 C.J.S. p 668 note 75, “concur” 
see Concur 15 C.J.S. p 804 note 59, and “yield.”®*^ 

It has been distinguished from “aid, abet, or as¬ 
sist” see Aid 3 C.J.S. p 503 note 40, and Assist 6 
C.J.S. p !1436 note 48, “assent” see Assent 6 C.J.S. 
p 1020 note 86, “connive” see Connive ante p 975 
note 2, and “permit” or “allow.”®® 

The term implies the power to authorize and to 
prevent, a degree of superiority which arises from 
the presence of a combined mental and physical abil¬ 
ity to act, and it also implies not merely that a per¬ 
son accedes to, but authorizes an act.®® 


Phrases: “Consent to,”^® “consent to pay the 
tolls,”"^! “consent to search” see the C.J.S. title 
Searches and Seizures § 62, also 56 C.J. p 1178 note 
26 et seq, “consent to such discharge,”*^® “consent 
to taking,”^® and “may consent in writing;”7® also 
“consents or assents to the doing of any act” see 
Assent 6 C.J.S. p 1020 note 91; also “ ^consented’ to 
the jurisdiction ;”76 and also “complainant was con¬ 
senting thereto,”*^® and “consenting thereto, direct¬ 
ly or indirectly.”*^^ 

GON8ENTABLE LINE. See the C.J.S. title Bound¬ 
aries § 63, also 12 C.J. p 520 note 81. 

OONSENTIENTES ET AOENTE8 PARI PCENA 
PLEOTENTUR.78 

00N8ENT1RE E8T FACERE.79 

00N8ENTIRE MATRIMONIO NON P08SnNT 
INFRA [ANTE] ANN08 NU£IIiE8.®o 

CON8EQUENCE. When an event is followed in 
natural sequence by a result which it is adapted to 
produce, or aid in producing, that result is a con¬ 
sequence of the event.In a particular connec¬ 
tion, it has been said that where an instrument 
speaks of the “consequences” of an enumerated list 


68. Mass.—Ford v. Ford, 10 N.E. 

474. 475. 143 Mass. 677. 578. 

58. Ky.—^Alford v. Commonwealth, 
42 S.W.2d 711, 713. 240 Ky. 513. 
60l Enff.—Clarke v. Parker, 19 Ves. 

Jr. 1, 21. 34 Reprint 419. 

61. S.C.—Grlffln v. Atlantic Coast 
Line R. Co., 72 S.E. 463, 89 S.C. 
547, 549. 

68. N.Y.—^Kolkman v. Eshelman. 230 
N.Y.S. 91. 93, 132 Misc. 428. 

63. Mont.—Glantz v. Gabel, 212 P. 
858. 860. 66 Mont. 134. 

N.Y.—People v. Studwell. 86 N.Y.S. 

967, 91 App.Div. 469, 473. 

BimUarly •zprsssed 

"To agree; to be in harmony or 
accord; to be of the same mind; to 
accord; to concur.”—Glantz v. Gabel, 
212 P. 858. 860, 66 Mont. 134. quoting 
Webster New Int. D. 

64. N.Y.—People v. Studwell, 86 N. 
Y.S. 967, 91 App.Div. 469. 473. 

66k Conn.—Huntley v. Holt, 20 A. 
469, 58 Conn. 445, 449. 9 L.R.A. 
111 . 

Wis.—Bartle v. Bartle, 112 N.W. 471, 
132 Wis. 892, 398. 

60L N.J.—Giroud v. New Jersey 
Mfrs* Casualty Ins. Co., 148 A. 790, 
791, 106 N.J.Law 288. 

67. Kan.—Citizens* State Bank of 
Sabetha v. Burner, 291 P. 789, 741, 
181 Kan. 286. 


68. N.Y.—Cowen v. Paddock, 17 N.Y. 

S. 387, 388, 69 Hun 622. 

S.C.—Aull V. Columbia, etc., R. Co., 
20 S.E. 302, 42 S.C. 431, 436. 

68. Cal.—Smith v. California Thorn 
Cordage, 18 P.2d 393, 396, 129 Cal. 
App. 93, quoting Corpns JUrls. 

Tenn.—Baker v. State, 248 S.W. 548, 
550, 147 Tenn. 421. 

12 C.J. p 520 notes 77, 78. 

Consent of the will 
"Consenting means consent of the 
will, and submission under the in¬ 
fluences of fear or terror cannot 
amount to real consent.”—Hallmark 
V. State, 212 P. 322, 328, 22 Okl.Cr. 
422. 

70. Ky.—Moore v. Commonwealth, 
99 S.W.2d 715, 719, 266 Ky. 514. 

"Approve or* dlstiagiilBhed 
Ky.—Owner v. Com., 25 S.W. 694, 95 
Ky. 853, 361—True v. Com., 14 S. 
W. 684, 90 Ky. 651, 658. 

71. Pa.—^West Branch Logging Co. 
V. Strong, 46 A. 290, 196 Pa. 51. 
54. 

72. N.Y.—People v. New York City 
Prison, 124 N.Y.S. 341, 139 App.Div. 
488, 490. 

73. La.—Bute v. Natalie, 186 So. 84, 
36. 172 La. 709. 

74L Kan.—^Weisner v. Weisner, 181 
' P. 608, 89 Kan. 862, 866. 
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75. Ohio.—Toledo Pence & Post Co. 
V. Lyons, C.C.A.Ohio, 290 F. 637, 
640. 

761 N.J.—Delaney v. Delaney, 65 A. 
217, 219, 71 N.J.Eq. 246. 

77. Md.—Murphy v. Penniman, 66 
A. 282, 105 Md. 452, 464, 121 Am. 
S.R. 583. 

78. A maxim meaning "Those who 
consent to an act and those who do it 
shall be embraced in Lvisited with] 
the same punishment.”—^Adams 
Gloss. 

78. A maxim meaning "To consent 
to a thing is to do a thing.”—Mor¬ 
gan Leg. Max. 

sa A maxim meaning "Consent to 
a marriage is not possible in the 
parties before marriageable years.'* 
—Morgan Leg. Max. 

81. Del.—Hill V. Day, Super., 199 A. 
920, 922. 

Mo.—Robinson v. Commonwealth 
Casualty Co., 27 S.W.2d 49, 60, 224 
Mo.App. 969. 

Okl.—In re Benson, 62 P.2d 962, 966, 
178 Okl. 299, citing Oozpiui Juris. 

12 C.J. p 621 note 99. 

"BesQlt*’ sjrBoayiaons 
Mo.—^Robinson v. Commonwealth 
Casualty Co., 27 S.W.2d 49, 60, 224 
Mo.App. 969. 
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CONSEQUENCE—CONSEQUENTS 

at happenings, the word refers to the totality of OONSEQTTENTLS KON E 8 T 00N8EQXJENT1A.** 
causes, and not to their sequence.^^ 

OONSEQUENTIAL. The term is defined by Web- 
Natural consequence. A natural consequence of gter to mean of the nature of, or following as a con- 
an act is the consequence which ordinarily follows sequence, result, or logical inference. It has been 
it, the result which may be reasonably expected or compared with and distinguished from ^‘immedi- 
anticipated from it.®3 ate”®*» 

Probable consequence. One that is more likely to Consequential injury. An injury occasioned by 

follow its supposed cause than it is to fail to fol- an act but arising after the act has been complet- 

low it.®* ed; the more exact term is, a collateral conse- 

r> • . mi quence.®® 

Proximate consequence. The proximate conse- 

'quence of a given act or omission, as distinguished Other phrases: “Consequential benefits” see Ben- 
from a remote consequence, is one which succeeds ®fil^ C.J.S. p 341 note 57, “consequential con- 
naturally in the ordinary course of things.®® tempt” see the C.J.S. title Contempt § 4, also 13 

C.J. p 5 note 12 [b], “consequential damages” see 
Other phrases: "Any consequence resulting there- q j pj. title Damages § 2, also 17 C.J. p 711 notes 
from,” 8 « “collateral consequence” sec Collateral 14 “consequential injuries” see the C.J.S. title 

C.J.S. p 1319 note 92, “consequence of criminal justices of the Peace § 29, also 35 C.J. p 498 note 

act,”®^^ “natural and proximate consequence,”*® “not 40 _p 499 note 45 , “consequential invitees,”®^ “con- 
•only its natural, but also its proximate consc- sequential result,”®® and “immediate and consequen- 
quence,”®® “reasonable and proximate conse- wgg 
quence,”®® and “while in, and in consequence of the 

performance of his duty;”®^ also “all consequences CONSEQUENTS. In Scotch law, implied powers or 

of hostilities or warlike operations,”®^ and “not in- authorities, things which follow, usually by impli- 

cluding th(‘ir complications and consequences.”®® cation of law; so that where a commission is giv- 

82. U.S.—Queen Ins. Co. of America 
V. Globe & Hutgers Fire Ins. Co., 

D.C.N.Y., 278 F. 770, 778. 

83. U.S.—Armour & Co. v. Ilarcrow, 

Kan.. 217 F. 224.227, 133 C.C.A. 218 
—Chicago, B. & Q. R. Co. v. Rich¬ 
ardson, Colo., 202 F. 836. 842. 121 C. 

C.A. 144—The Santa Rita, D.C.Cal., 

173 F. 413, 417—Cole v. German 
Savings & Loan Soc., Utah, 124 
P. 113, n.'i, 59 C.C.A. 593. 63 L.R. 

A. 416—Western Commercial Trav¬ 
elers’ Assoc. V. Smith, Mo., 85 F. 

401, 405. 29 C.C.A. 223. 40 L.R.A. 

653—Chicago, St. P., M. & O. Ry. 

Co. V. Elliott. Minn., 55 F. 949, 953. 

5 C.C.A. 34 7, 20 L.R.A. 582. 

Ala.—Daughtery v. American Union 
Tel. Co., 75 Ala. 168, 170, 51 Am. 

R. 435. 

Va.—Winfree v. Jones. 61 S.E. 153, 

154. 104 Va. 39. 1 L.R.A..N.S.. 201. 

Th« frm does not neoessarily in- 
dlnde “all such as, upon a calcula- 
^tion of chances, would be found pos¬ 
sible of occurrence, or such as ex¬ 
treme prudence might anticipate, but 
only those which ensue from the 
original a.ct. without any such extra¬ 
ordinary coincidence or conjunction 
•of circumstances as that the usual 
'Course of nature should seem to 
have been departed from."—Winfree 
V. Jones, 61 S.E. 163, 164, 104 Va. 

.89, 1 L.R.A..N.S.. 201—12 C.J. P 621 
note 3. 

84 . U.S.—Armour & Co. v. Harcrow, 

Kan., 217 P. 224, 227, 133 C.C.A. 
jll 8 —Chicagp, 3- & Q- R- C®- 

983 


Richardson, Colo.. 202 F. 836, 842. 
121 C.C.A. 144—The Santa Rita, 
D.C.Cal., 173 F. 413, 417—Golo v. 
German Savings & Loan Soc., 
Utah, 124 P. 113, 116, 59 C.C.A. 
593. 63 L.R.A. 416—^Western Com¬ 
mercial Travelers Assoc, v. Smith, 
Mo., 85 F. 401, 405, 29 C.C.A. 223, 
40 L.R.A. 653—Chicago. St. P., M. 
& O. Ry. Co. v. Elliott, Minn., 55 
F. 919, 952, 5 C.C.A. 347, 20 L.R.A. 
582. 

86. Iowa.—Swaim v. Chicago, R. I. 
& P. Ry. Co.. 174 N.W. 384, 386, 
187 Iowa 466—Watson v. Dllts, 89 
N.W. 1069, 116 Iowa 252, 67 L.R.A. 
559, 93 Am.S.R. 239. 

86. U.S.—Orient Mut. Ins. Co. v. 
Adams, Pa., 8 S.Ct. 68, 123 U.S. 67, 
74, 31 L.Ed. 63. 

87. La.—Grose v. Liberty Industrial 
Life Ins. Co., 6 La.App. 890. 

88. Fla. — Williams v. Atlantic 
Coast Line K. Co.. 48 So. 209, 212, 
56 Fla. 736, 24 L.R.A..N.S.. 134, 131 
Am.S.R. 169. 

Kan.—Rodgers v. Missouri Pac. R. 
Co..* 88 P. 885. 75 Kan. 222, 10 L. 
R.A..N.S., 658, 121 Am.S.R. 416, 12 
Ann.Cas. 441. 

89. N.J.—^Kuhn v. Jewett, 32 N.J. 
Eq. 647, 649. 

90. U.S.—The Mars, D.C.N.Y., 9 F. 
2d 183, 184. 

91. Okl.—In re Benson, 62 P.2d 962, 
966, 178 Okl. 299. 

90. U.S.—Queen Ins. Co. of America 
V. Globe A Rutgers Fire Ins. Co., 


N.Y., 44 S.Ct. 176, 176, 263 U.S. 
487, 68 L.Ed. 402—Queen Ins. Co. 
of America v. Globe & Rutgers 
Fire Ins. Co., D.C.N.Y., 278 P. 770, 
779. 

93. Mo. — Robinson v. Common¬ 
wealth Casualty Co., 27 S.W.2d 49, 
50. 224 Mo.App. 969. 

94. A maxim meaning “The conse¬ 
quence of a consequence does not 
exist."—Morgan Leg. Max. 

95. Or.—Deetz v. Cobbs & Mitchell 
Co.. 253 P. 542, 544, 121 Or. 600, 
quoting Corpus Juris. 

12 C.J. p 521 note 15 [a]. 

96 . Va.—Jordan v. Wyatt, 4 Gratt. 
151, 155, 45 Va. 151, 156, 47 Am.D. 
720. 

12 C.J. p 621 note 16. 

Collateral consequence see Collateral 
14 C.J.S. p 1319 note 92. 

97. N.J.—Santamaria v. Lamport & 
Holt Line. 196 A. 706, 707, 119 N. 
J.Law 467. 

9& “Dlrset result*’ dlstlagnislisd 

“A direct result is one which im¬ 
mediately and necessarily follows 
the act. A consequential result Is 
one which does not thus follow the 
doing of the act."—Parke v. Seattle. 
31 P. 310, 32 P. 82. 6 Wash. 1, 11, 
54 Am.S.R. 839, 20 L.R.A. 68, dis¬ 
senting opinion. 

99. Va.—Jordan v. Wyatt, 4 Oratt. 
161, 164, 46 Va. 161. 164, 47 Am.D. 
720. 
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en to execute any work, every power necessary to 
carry it on is implied.^ 

OONSEBVATOS. A guardian, protector, or pre¬ 
server;^ a maintainor. 3 

Conservator of the peace, A term applied to 
those who have especial charges, by virtue of their 
office, to see that the King’s peace is kept;^ a com¬ 
mon-law officer whose duties, as such, wore to pre¬ 
vent and arrest for breaches of the peace in his 
presence,^ but not to arraigfn and try for them;® 
an officer authorized to preserve or maintain the 
public peace an officer who has charge of preserv¬ 
ing the peace, as a justice or sheriff.® The term is 
still in use in some states having statutes which 
provide that certain judges and justices of the peace 
shall be conservators of the pence and may hold 
preliminary examinations in cases of felony,® has 
been held equivalent to the term “justice of the 
peace” see the C.J.S. title Justices of the Peace § 1, 
also 35 C.J. p 449 note 1 [a], and, in American law, 
has been held to include sheriffs see the C.J.S. title 
Sheriffs and Constables § 1, also 57 C.J. p 730 
note 4. 

Consenmtor of truces and safe-conducts. Also 
referred to as conservator trucis;i® an official ap¬ 
pointed under an English act of 1414, passed to pre¬ 
vent breaches of truces made, or of safe-conducts 
granted, by the king.^l 

1. Black L.D. 
a. Black Li.D. 

3. Tex.—Jones v. State, Cr., 65 S. 

W. 92. 

12 C.J. p 522 note 21. 

4. Utah.—State v. Shockley, 80 P. 

865. 868. 29 Utah 25. 110 Am.S.R. 

639, quotinsr Bouvier L.D. 

Zn Zngland 

Conservators of the peace “were 
locally elected by the people until 
the reign of Edward III, when their 
appointment was vested in the king. 

Their duties were to prevent and ar¬ 
rest for breaches of the peace, but 
they had no power to arraign and 
try the offender until about 1360, 
when this authority was given to 
them by act of parliament, and ‘then 
they acquired the more honorable 
appellation of justices of the peace.* 

Even after this time however many 
public officers were styled ‘conser¬ 
vators of the peace,’ not as a distinct 
office but by virtue of the duties and 
authorities pertaining to their offices. 

In this sense the term may Include 
the king himself, the lord chancel¬ 
lor. justices of the king’s bench, 
masters of the rolls, coroners, sher¬ 
iffs. constables, etc.”—^Black L.D., 
citing Smith v. Abbott, 17 N.J.Law 
868 . 866 . 

See also 12 C.J. p 522 note 23 [a]. 


Conservators of rivers or a river. In England, 
commissioners or trustees in whom the control of a 
certain river is vested by act of Parliament.^^ 

Other phrases: “As conservator,”^® and “con¬ 
servator, to take care of and oversee also “shall 
be conservators of the peace.”^® 

CON8BRVATOET WRIT. See the C.J.S. title 
Sequestration § 2, also 57 C.J. p 184 note 51-p 185 
note 85, § 5, also 57 C.J. p 189 note 11-p 190 note 
39. 

CONSERVE. To save from loss,^* and, applied in 
this sense to the national oil reserves held to be 
broad enough to include their development, use, and 
operaiion.^'^ In a particular connection, “conserve” 
has been defined as meaning to take care of and 
oversee.^® 

Phrases: “Conserve, develop, use, and operate,”^® 
and “conserve the best interests of the agency.”®® 

CONSIDER. 

Present Tense 

In its primary sense, “consider” has been defined 
ns meaning to thinkto examine or to inspect;®® 
also to fix the mind on with a view to a careful ex¬ 
amination ;®® to give close attention to, to think de¬ 
liberately about, to think on or over with care, to 


5. Utah.—State v. Shockley, 80 P. 
865, 868, 29 Utah 25, 110 Am.S.R. 
639. 

Va.—Marcuchi v. Norfolk & W. Ry. 
Co., 94 S.E. 979, 980. 81 W.Va. 648. 

6. N.J.—Smith v. Abbott. 17 N.J. 
Law 358. 366. 

W.Va.—Marcuchi v. Norfolk & W. 
Ry. Co.. 94 S.E. 979, 980, 81 W. 
Va. 648. 

As pomossiag the power of oominlt- 
meat 

‘‘Conservators of the peace did 
commit at common law, and it was 
incident to their office, as it is to 
the office of Justices of the peace 
who are not authorized by any ex¬ 
press words in their commission, 
but do it, ratlone officii.”—Ex p. 
Rhodes, 2 Wheel.Cr., N.Y.. 559, 662. 

7. Tex.—Jones v. State. Cr., 66 S.W. 
92. 

& Utah.—State v. Shockley, 80 P. 
865, 868, 29 Utah 25, 110 Am.S.R. 
639, quoting Webster D. 

8. Ky.—Strand Amusement Co. v. 
Commonwealth. 43 S.W.2d 321, 326. 
241 Ky. 48. citing Oorpns 9nxiM. 

12 G.J. p 522 note 29. 

la Black L.D. 

11. Bouvier L.D. 

12 C.J. p 622 note 21, p 623 note 80. 
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la. Black I..D. 

13. Conn.—Hutchins v. Johnson. 12 
Conn. 376. 383, 30 Am.D. 622. 

14. Conn.—Treat v. Peck, 6 Conn. 
280. 284. 

15. Ky.—Hamlet v. Davis, 51 S.W. 
2d 963, 244 Ky. 727. 

12 C.J. p 522 note 29 [a]. 

10L U.S.—U. S. v. Mammoth Oil Co., 
D.C.Wyo., 5 F.2d 330, 351. 

17. U.S.—U. S. V. Mammoth Oil Co., 
supra. 

18. Conn.—Treat v. Peck, 6 Conn. 
280, 284. 

19. U.S.—U. S. V. Mammoth Oil Co., 
D.C.Wyo.. 5 F.2d 330, 351. 

aa Pa.—^New Idea Pattern Co. v. 
Whitner, 66 A. 618, 519, 216 Pa. 
193. 

91. Wis.—State v. Wheeler, 72 N.W. 
225, 226, 97 Wis. 96, 100. 

99. N.Y.—Eastman Kodak Co. v. 
Richards, 204 N.Y.S. 246. 249. 123 
Mlsc. 83. 

93k N.J.—McLorinan v. Bridgewa¬ 
ter, 10 A. 187, 189, 49 N.J.Law 
614, 616. 

N.Y.—^Eastman Kodak Co. v. Rich- 
‘ ards. 204 N.Y.S. 246, 249. 128 Misc. 
I 88, quoting Corpus Justs. 
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meditate on, to reflect upon, to revolve, to study, to 
pondor,24 to consider the matter well before de- 
ciding.25 In the sense of taking into account, the 
term has been defined as meaning estimate and, 
in the sense of regarding in a particular light, as 
meaning to regard in a certain aspect, to look upon, 
to hold, to assume.27 The word is often used to ex¬ 
press an idea which exists in the mind, with perfect 
distinctness, but it does not always convey to the 
understanding of the person to whom it is address¬ 
ed an idea which is very precise.28 

Equivalents or synonyms: “Relieve” see Believe 
10 C.J.S. p 239 note 91, “conceive” see Conceive 
35 C.J.S. p 798 note 3, and “think.”29 

Phrases: “Consider any recommendations 

made, ”20 “consider corn mature,”31 “consider the 
petition,”32 and “hear, consider, and determine ;”33 
also “considers himself aggrieved.”34 

Considered 

It has been said that “considered,” used in its old 
sense, is equivalent to “reasonably regarfled.”^*'* 
More commonly it is used in its legal sense as mean¬ 
ing construed deemed, determined, or adjudg¬ 
ed ;37 and, as apjdicd to evidence, reviewed by a 
court to d(‘termine its probative effect.38 It has 
been said that, in a particular connection, “con¬ 
sidered” carries the idea of “entertained” or “given 
heed.”39 


Phrases: “Considered as legally settled,”40 «ccin- 
sidered as recorded, when received,”^! “considered 
8ound,”^2 <<considered this matter,”^3 «it is consid¬ 
ered by th* court,“evidence . • . considered 

by the court,2 “no special or local law shall be 
considered,”^® and “to judge a complaint that has 
not been considered.”^ 

CONSIDEBABITUB PRO QUEBENTE. A phrase 
meaning “Judgment shall be given for the plain- 
tiff.”« 

CONSIDERABLE. Worthy of consideration; re¬ 
quiring to be observed, borne in mind, or attended 
to.49 • 

Phrases: “Considerable damage,”®® “considerable 
length of time,”®l “considerable number of per- 
sons,”®2 und “considerable provocation.”®3 

CONSIDEBATIO CUBUE. The judgment of the 
court,the consideration of the court, implying de¬ 
liberation and study, a phrase often used in the old 
books, statutes, and pleadings.®® 

CONSIDERATION. “Consideration” is said to be 
derived from the Latin “consido,” meaning to sit 
down and as signifying “to make, to settle.”®® 

In common parlance, the term means delibera¬ 
tion, thought, continuous and careful thought, con- 


84. Ala.—Central of Georgia Ry. 
Co. V. Holmes, 134 So. 875, 876. 223 
Ala. 188. 

N.y.—People V. Tru-Sporl Pub. Co., 
291 N.T.S. 449, 457. 160 Mise. 628. 
12 C.J. p 623 notc.s 37-53. 

85. Idaho.—Inward v. Barker, 147 
P. 293, 297, 27 Idaho 124. 

88 . Idaho.—Tnjjard v. Barker, supra. 

87. Wi.s.— Slate V. Wheeler, 72 N.W. 
22.5. 226, 97 Wis. 96. 

12 C.J. p 523 notes 46. 47, 51. 

88 . Mg.—C rookcr v. Trevett, 28 Me. 
271, 274. 

89. Iowa.—Richards v. KniK:hi, 42 
N.W. 584, 685. 78 Iowa 69, 73, 4 L. 
R.A. 453. 

30. Idaho.—In gar d v. Barker, 147 P. 
293, 297, 27 Idaho 124. 

31. Iowa.—Richards v. Knight. 42 
N.W. 584, 585, 78 Iowa 69. 4 L.R.A. 
453. 

38. N.Y.—Kastman Kodak Co. v. 
Richards, 204 N.Y.S. 246. 248, 123 
Misc. 83. 

Sa Pa.—In re White Tp. School 
Dist., 150 A. 744, 745. 300 Pa. 422. 
34. Wis.—State v. Wheeler, 72 N.W. 
226, 226, 97 Wis. 96. 

85. Ky. — Polsgrovc v. Moss, 157 S. 
W. 1133, 1135, 164 Ky. 4r08. 


36u Cal.—In re Sloan's Estate. 46 P. 
2d 1007, 1011, 7 Cal.App.2d 319. 

37. Mont.—State v. Pistrlcl Court 
of Eighth Judicial Dist. In and for 
Cascade County, 208 P. 952. 955, 64 
Mont. 3 81, 

38. Tex.—^Taylor v. Gossett, Civ. 
App., 269 S.W. 230, 233. 

39. Okl.—Rodolf v. Board of Com¬ 
missioners of Tulsa County, 251 P. 
740, 742. 122 Okl. 120. 

40. N.J.—McLiorinan v. Bridgewa¬ 
ter Tp.. 10 A. 187. 188, 49 N.J. 
Baw 614. 

41. Me.—Jones v. Parker, 73 Me. 
248. 251. 

48. Vt.—Wason v. Rowe, 16 Vt. 626, 
528. 

43. Or.—Meaney v. Stale Industrial 
Accident Commission, 232 P. 789, 
791, 113 Or. 371. 

44. **Xt is adjudged tty the court” I 
equivalent 

Ohio.—Terrill v. Auchauer, 14 Ohio 
St. 80. 85. 

45. AS meanlBg “reviewed hy the 
court” 

“Evidence is ‘considered’ when re¬ 
viewed by a court to determine 
whether or not any probative effect 
should be accorded same.”—Taylor 
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V. Gossett, Tex.Civ.App., 269 S.W. 
230, 233. 

46. Okl —Rodolf v. Board of Com’rs 
of Tulsa County, 251 P. 740, 741, 
122 Okl. 3 20. 

47. Mass.—Nunes v. Medeiros. 189 
N.E. 65. 68, 285 Mass. 223. 

48. Burrill L.D. 

49. Colo.—Gougar v. Buffalo Spe¬ 
cialty Co.. 141 P. 511, 515, 26 Colo. 
App. 8. 

5a Colo.—Gougar v. Buffalo Spe¬ 
cialty Co., supra. 

51. Neb.—Lincoln v. Calvert, 58 N. 

W. 115, 117, 39 Neb. 305. 

12 C.J. p 524 note 60 [a]. 

58. N.y. —I'eople v. Rubenfeld, 172 
N.E. 486. 486, 254 N.Y. 215—People 
V. Kings County Iron Pdy., 102 N. 
E. 598, 699. 209 N.Y. 207—People v. 
Tendetnick, 260 N.Y.S. 777, 780, 237 
App.Div. 9. 

53. Ky.—Lewis v. Com., 19 S.W. 664, 
665, 93 Ky. 238, 242, 14 Ky.L. 212. 

12 C.J. p 524 note 60 [c]. 

54. Black L.D. 

55. Burrill L.D. 

56. N.Y.—People v. Tru-Sport Pub. 
Co.. 291 N.Y.S. 449, 457, 160 Miac. 
628, quoting Crabb Eng. Syn., 1927 
ed. 
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templation, the act of considering;and, in legal 
phraseology, as applied to a court, the judgment of 
the court,and is said to be the proper term to 
be used in a judgment of a oourt.^^ As applied to 
a tribunal exercising judicial functions, other than 
a court, ^^consideration” is the technical term to in¬ 
dicate that the tribunal has heard and judicially de¬ 
termined a matter submitted to it.^^ 

Ordinarily, the consideration which prompts an 
action may not be easily distinguished from the pur¬ 
poses sought to be effected.^^ It has been held that 
^^consideration,” as commonly used, implies investi¬ 
gation, examination, reflection, and conclusion, and 
requires. some period of time,^^ and that there is 
a distinction between consideration which leads to 
an acceptance of evidence so as to make it effective 
in producing or materially contributing to produce 
the conclusion reached and consideration of evidence 
to determine whether or not any probative effect 
should be accorded thereto.^^ 

As the inducement, material cause, motive, or 
price of a contract see the C.J.S. title Contracts § 
70, also 13 C.J. p 311 note 63-p 312 note 66, and 11 
C.J. p 525 notes 78, 79, 81. ‘^Consideration” has 
been held equivalent to, or synonymous with, “com¬ 
pensation” see ante p 654 note 38, has been com¬ 
pared with “bonus” see Bonus 11 C.J.S. p 516 note 
69, and distinguished from “motive” see the C.J.S. 
title Contracts § 93, also 13 C.J. p 325 notes 49, 
50. 

Fair consideration, A consideration which under 
all the circumstances is honest, reasonable, and free 
from suspicion, whether or not strictly “adequate” 


or “full.”*^ In a particular connection, the phrase 
has been held to mean a fairly adequate considera¬ 
tion.^ ^ “Fair consideration” has been held equiva¬ 
lent to “proper consideration,”^^ and has been com¬ 
pared with and distinguished from “adequate con¬ 
sideration,” “full consideration,” “just equivalent of 
the thing purchased,”^ 7 and “nominal considera- 
tion.”** 

Fair and valuable consideration. A consideration 
which is a substantial compensation, a considera¬ 
tion which is reasonable in view of the surrounding 
circumstances and conditions, in contradistinction 
to an adequate consideration.^^ It has been held 
that the phrase has no reference to the transaction 
being free from fraud.*^® 

Nominal consideration. One bearing no relation 
to the real value of the contract or article; also, a 
term used as descriptive of an inflated or exagger¬ 
ated value placed on property for the purpose of 
an exchange an inflated or trade value.'^2 

Other phrases: “Additional consideration” see 
Additional 1 C.J.S. p 1459 note 97, “adequate and 
full consideration in money or money's worth” see 
Adequate 1 C.J.S. p 1463 note 33, “adequate con¬ 
sideration” see Adequate 1 C.J.S. p 1463 note 37, 
“any consideration” see Any 3 C.J.S. p 1404 note 
17, “beneficial consideration” see Beneficial 10 C.J.S. 
p 248 note 41, “carrying of persons for a consider¬ 
ation,”*^® “collateral consideration” sec Collateral 14 
C.J.S. p 1319 note 93, “concurrent consideration” 
see Concurrent ante p 805 note 81, “consideration 
for note,”7^ “consideration in money or money’s 
worth,”^® “continuing consideration,”^^ “equitable 


67. Fla.—Cook v. State. S5 So. 666. 
676. 46 Fla. 20. 51. 

Ohio.—^Terrill v. Auchauer. 14 Ohio 
St. 80. 86. 

68. Ohio.—Terrill v. Auchauer, su¬ 
pra. 

60. Or.—Meaney v. State Industrial 
Accident Commission. 232 P. 789, 
791. 113 Or. 371. 

90. Or.—Meaney v. State Industrial 
Accident Commission, supra. 

61. Ark.—Ford v. Burks. 87 Ark. 91, 
94. 

68. Wash. — Foley v. New World 
Life Ins. Co.. 62 P.2d 1264. 1266. 
186 Wash. 89. 106 A.L.R. 478. 

08. Tex.—^Taylor v. Gossett. Civ. 

App., 269 S.W. 230, 233. 

IMffsmLt nsss of ths term oompasod 
“Not until then [undertaking con¬ 
sideration after hearing all the evi¬ 
dence] Is the matter in form or 
shape for the consideration that is to 
Influence particular action. When 


the word is used in a different sense 
as applying to the hearing of evi¬ 
dence as it unfolds, we stretch its 
'meaning, distort its real sense, and 
do violence to its practical use as 
applied generally to judicial proceed¬ 
ings before trial juries and other 
tribunals.” — People v. Tru-Sport 
Pub. Co.. 291 N.Y.S. 449. 467, 160 
Misc. 628. 

64. U.S.—Ferguson v. Dickson. C.C. 

A.N.J.. 300 F. 961. 964. 

Iowa.—Myers v. Fultx. 100 N.W. 861, 
862, 124 Iowa 487. 

66. S.D.—Buhl V. McDowell, 216 N. 

W. 846, 847. 61 S.D. 608. 

66. Colo.—Rude v. Levy, 96 P. 560, 
561, 48 Colo. 482, 127 Am.S.R. 123, 
24 L.R.A.,N.S.. 91. 

67. U.S.—Ferguson v. Dickson, C.C. 
A.N.J.. 800 F. 961. 964. 

Iowa.—^Myers v. Fults, 100 N.W. 861. 
862, 124 Iowa 487. 

e& N.T.—Bmmi v. Patane. 220 N.Y. 

I 8 . 496, 498, 128 Misc. 90L 
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69. Okl.—Jones v. Wey, 253 P. 291, 
292, 124 Okl. 1—McCaffrey v. Ow- 
Ings, 286 r. 890, 391, 110 Okl. 128. 
Tlk Okl.—McCaffrey v. Owings, su¬ 
pra. 

71. Black L.D. 

79. Iowa.—Boyd v. Watson, 70 N.W. 
120. 123, 101 Iowa 214. 

73. U.S.—Ocean Accident & Guar¬ 
antee Corporation v. Olson. C.C.A. 
N.D.. 87 F.2d 466, 467. 

74. Del.—Gibson v. Gillespie. 162 A. 
689, 696, 4 W.W.Harr. 381. 

Iowa.—Millard v. Curtis. 223 N.W. 
489, 490, 208 Iowa 682. 

78. U.S.—Latty V. Commissioner of 
Internal Revenue, C.C.A., 62 F.2d 
962. 964. 

76L Dsflnad 

“One consisting In acts or per¬ 
formances which must necessarily 
extend over a considerable period of 
Ume.”—Black Li.D. 
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CONaiDERATION-^CONSION 


eonsideration/’^^ "executed consideration’’ see the 
C.J.S. title Contracts § 94, also 13 C.J. p 326 note 
65, "executory consideration” see the C.J.S. title 
Contracts § 94, also 13 C.J. p 326 note 67, "express 
consideration,”*^* "failure of consideration” see the 
C.J.S. title Contracts § 129, also 13 C.J. p 368 note 
93, "for consideration,”^® "full consideration,”®® 
"give the application immediate consideration,”®! 
"good consideration” see the C.J.S. title Contracts § 
92, also 13 C.J. p 325 note 51, "gratuitous considera¬ 
tion,”®® "illegal consideration” see the C.J.S. title 
Contracts § 189, also 13 C.J. p 410 notes 88, 89, 
"implied consideration,”®® "impossible considera¬ 
tion” see the C.J.S. title Contracts § 98, also 13 C. 
J. p 330 notes 5-14, "in consideration,”®^ "in con¬ 
sideration of buying,”®® "in consideration of her 
care for my invalid mother,”®* "in consideration of 
the faithful performance of the specified work,”®^ 
"in consideration thereof,”®® "in further considera¬ 
tion of,”®® "legal consideration” see the C.J.S. title 
Contracts § 98, also 13 C.J. p 329 notes 92-97 and 
p 330 notes 4,14, "moral consideration,”®® "past con¬ 
sideration” see the C.J.S. title Contracts § 116, also 
13 C.J. p 360 note 9, "pecuniary consideration” see 
the C.J.S. title Contracts § 77, also 13 C.J. p 319 
notes 16-26, "proper consideration,”®! "sufficient 
consideration,”®® "under consideration,”®® and "val¬ 
uable consideration” see the C.J.S. title Contracts 


§ 92, also 13 C. J. p 325 note 52. 

OONSIDEBATUM EST or OONSIDEBATXTM E8T 
PEB CUBIAM. The style of judgments in actions 
at law, [or the emphatic words in which they were 
entered on record,] implying that the judgment is 
not that of the court, but the act of the law, pro¬ 
nounced and declared by the court, after due delib¬ 
eration and inquiry,®^ and, on that ground, dis¬ 
tinguished from, "That it is ordered or resolved by 
the Court.”®* 

OONSIDEBATUB. Literally "It is considered,” 
and held to mean the same as "consideratum est.”®* 

CONSIGN. 

Present Tense 

The radical meaning of the term, which in its 
modern use, is of French origin, is to deliver or 
transfer as a charge or trust ;®'7 and the common 
English definition of it is to commit, to intrust, or 
to give in trust; to transfer from one’s self to the 
care of another or to deliver into the care and con¬ 
trol of another.®® 

In the civil law, the term is defined as meaning to 
deposit in the custody of a third person a thing be¬ 
longing to the debtor, for the benefit of a creditor, 
under the authority of a court of justice.®® 


77. Defined 

A consideration which Is “devoid 
of efficacy in point of strict law, but 
. . . [is] founded upon a moral 

duty, and may be made the basis of 
an express promise.”—Black L.D. 

78. Defined 

A consideration which is "specifi¬ 
cally stated In a deed, contract, or 
other Instrument.”—Black L.D. 

See also the C.J.S. title Contracts S 
73, and 18 C.J. p 367 notes 79-85. 

79. U.S.—Clearwater Timber Co. v. 
Shoshone County. C.C.Idaho, 165 F. 
612, 623. 

80. U.S.—Ferguson v. Dickson, C.C. 
A.N.J., 300 F. 961, 964. 

81. Wash.—Foley v. New World 
Life Ins. Co., 52 P.2d 1264, 1266, 
185 Wash. 89, 106 A.L.R. 473. 

88. Defined 

"One which is not founded upon 
any such loss. Injury, or inconveni¬ 
ence to the party to whom it moves 
as to make it valid in law.”—Black 
L.D. 

83. Defined 

A consideration “Inferred or sup¬ 
posed by the law from the acts or 
situation of the parties.”—Black L.D. 
See also the C.J.S. title Contracts 8 
78, and 18 C.J. p 867 notes 79-86. 

Mb Mass.—Martin v. Martin, 131 


Mass. 647—Coward v. Waters, 98 
Mass. 596, 598. 

85. N.Y.—Fuller v. Schrenk, 68 N.Y. 

S. 781, 783, 68 App.DIv. 222. 

88 . Ohio.—McNeal v. Pierce, 75 N.E. 
938, 73 Ohio St. 7, 112 Am.S.R. 
695, 1 L.R.A.,N.S., 1117, 4 Ann.Cas. 
71. 

87. N.J.—Potts V. Point Pleasant 
Land Co., 8 A. 109, 110, 49 N.J. 
Law 411. 

88 . Pa.—Paschall v. Passmore, 15 
Pa. 295, 306. 

89. U.S.—U. S. V. Sisseton and Wah- 
peton Bands of Sioux Indians, 28 
S.Ct. 352, 355, 208 U.S. 561, 62 
L.Ed. 621. 

90. Defined 

A consideration which is “devoid 
of efficacy in point of strict law, but 
. . . [is] founded upon a moral 

duty, and may be made the basis of 
an express promise.”—Black L.D. 
“IBoral obligation*’ distinguished 
Pa.—^Kern*s Estate, 33 A. 129, 171 
Pa. 66. 

See also the C.J.S. title Contracts S 
90, and 13 C.J. p 358 note 96-p 
359 note 6. 

91. Colo.—Rude v. Levy, 96 P. 660, 
561, 43 Colo. 482, 127 Am.S.R. 123, 
24 L.R.A.,N.S., 91. 

98. Cal.—Golson v. Dunlap, 14 P. 
676, 678, 73 Cal. 167. 
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93. Minn.—State v. Slocum, 126 S. 
W. 1096, 1097, 111 Minn. 328. 

N.Y.—People V. Tru-Sport Pub. Co., 

291 N.Y.S. 449, 467, 160 Misc. 628. 

• 

94. U.S.—Wilson v. Aderhold, C.C.A. 
Ga., 84 F.2d 806, 808. 

12 C.J. p 525 note 85. 

95. Ark.—Baker v. State, 8 Ark. 
491, 492. 

96h Black L.D. 

97. N.Y.—Gillespie v. Winberg, 4 
Daly 318, 320, citing Burrill L.D. 
and Landar Dlctionnaire de la 
Langue Francals. 

Original signifioanoe 

“Consign” is said to be derived 
from the Latin “consignare," mean¬ 
ing to seal, “for it was formerly the 
practice to seal up the money thus 
received in a bag or box.“—Bouvler 
L.D. 

98. U.S.—Ryttenberg v. Schefer, D. 
C.N.Y., 131 F. 313, 321. 

N.Y.—Gillespie v. Winberg, 4 Daly 
318, 320. 

99. Black L.D., citing Pothier Obli¬ 
gations pt 3 c 1 art 8. 

Bqulvalsnt in oommon-law praotioa 
“Generally, the consignation is 
I made with a public officer, and is 
very similar to our practice of pay- 
I ing money in court.”— ^Bouvler Ij.D. 



C0NSI0N-C0N8IGNES 
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In mercantile law, the term has a well-defined le¬ 
gal meaning,^ and signifies to deliver goods to a car¬ 
rier to be transmitted to a designated factor or 
agent;2 to deposit with another to be sold, disposed 
of or called for, as merchandise or movable prop¬ 
erty. ^ The term implies an agency, and, applied in 
a commercial sense, means that the property is com¬ 
mitted or intrusted to the consignee for care or 
sale and does not by any express or fair implica¬ 
tion mean sale by one or purchase by another.^ It 
connotes delivery,^ and carries decided implication 
that the property consigned is not the property of 
the consignee,^ the title remaining in the consignor.*^ 

Phrases: "Consign for sale,”® and "consign, or 
cause to be consigned.”® 

Consigned 

It has been said that in a sense all goods shipped 
to another are consigned to him, but, in the mercan¬ 
tile sense, “consigned” implies agency,and carries 
an implication that the title to the property is not 
in the consignee.^^ 

Phrases: “Consigned account,”^® "consigned 

. . . for sale,”i® "consigned from one point in 


the United States to another,”!^ "consigned pi¬ 
anos,”^® “consigned 6 mo.,”^* “consigned stock, 
“consigned to S. Marino,”^® “instruments oonsign- 
ed,”i® and “your consigned cotton.”®® 

CONSICNATION. In Scotch law, the payment of 
money into the hands of a third person, when the 
creditor refuses to accept it.®l In French law, a de¬ 
posit which the debtor makes by authority of the 
court of the thing or sum which he owes in the 
hands of a third person; it has been compared with 
“payment,” and distinguished from “tender.”®® 
Modem usage extends the meaning of the word to 
transmission, by the agency of a common carrier, 
of merchandise or other movables for custody, sale, 
etc.®® 

CONSIG-NATORY. In Scotch law, the third party 
or person to whom money is paid, under a consigna¬ 
tion, when the creditor refuses to accept it.®^ 

CONSIGNEE. The person to whom goods are con¬ 
signed, shipped, or otherwise transmitted,®® to whom 
freight is to be delivered,®® or to whom merchan¬ 
dise or personal property of any kind is transmit- 


1. Tex.—Charles M. Stieff. Inc. v. 
San Antonio. Com.App., Ill S.W.2d 
1086. 1090. 

2. Fla.—Eldwards v. Baldwin Piano 
Co.. 83 So. 915. 93 8. 79 Fla. 143. 
quotiner Corpus Juris. 

3. Fla.—Edwards v. Baldwin Piano 
Co., supra, quoting Corpus Juris. 

Ill.—F. F. Ide Mfg. Co. v. Sager Mfg. 

Co.. 82 Ill.App. 685. 687. 

Similarly sxprasssd 

(1) **To send goods to an agent, 
commission merchant, correspondent 
or factor, to be sold, stored, etc."— 
F. F. Ide Mfg. Co. v. Sager Mfg. Co., 
supra, quoting Kapalje & L. L. D. 

(2) "To send or transfer goods to 
a merchant or factor for sale."— 
Wasey v. Whitcomb, 132 N.W. 572, 
578, 167 Mich. 58. 

(3) "To send or transmit the 
goods to a merchant or factor for 
sale." 

Kan.—Powell v. Wallace, 25 P. 42, 
43, 44 Kan. 656. 

N.Y.—Gillespie v. Wlnberg, 4 Daly 
318, 320. 

4. Fla.—^Edwards v. Baldwin Piano 
Co.. 83 So. 915, 918, 79 Fla. 143, 
quoting Corpus Juris. 

12 C.J. p 526 notes 4, 6. 

fi. S.C.—Freeman-Brown Co. v. Har¬ 
ris, 70 S.E. 802, 803, 88 S.C. 658. 

12 C.J. p 526 note 6 [a]. 
u<Cousigu' msaus physical dslivsry*' 
U.S.-—In re Nathan & Cohen Co., D. 
C.N.Y., 68 F.2d 670, 672. 


6. U.S.—In re Caldwell Mach. Co., 
D.C.Wash.. 216 F. 428. 4.11. 

7. Mich. — Wasey v. Whitcomb, 132 
N.W. 572, 578, 167 Mich. 58. 

12 C.J. p 526 note 8 [al. 

8 . Mich.—^Wasey v. Whitcomb, su¬ 
pra. 

9. U.S.—In re Nathan & Cohen Co.. 
D.C.N.Y., 58 F.2d 670, 672. 

10. U.S.—In re U. S. Electrical Sup¬ 
ply Co., D.C.I11.. 2 F.2d 378, 380. 

Kan.—Powell v, Wallace, 26 P. 42, 
43, 44 Kan. 656. 

11. U.S.—In re Marino, D.C.N.Y., 4 
F.Supp. 1022. 

12. U.S.—In re United Slates Elec¬ 
trical Supply Co., D.C.IIl., 2 F.2d 
376, 380. 

13. Cal.—Brock & Co. v. Board of 
Sup'rs of Los Angeles County, 65 
]>.2d 791, 795, 8 Cal.2d 286, 110 A. 
L.K. 700. 

14. U.S.—Salemhier & Villate v Mc- 
Elligott, D.C.N.Y.. 14 P.2d 984. 

15. Tex.—Charles M. Stieft, Inc., v. 
City of San Antonio, Com.App., Ill 

S.W.2d 1086, 1090. 

16. N.II.—George v. Joy. 19 N.H. 
644, 547. 

17. U.S.—In re United States Elec¬ 
trical Supply Co., D.C.IIl., 2 F.2d 
378, 380. 

18. U.S.—In re Marino, D.C.N.Y., 4 
F.Supp. 1022. 

18. Tex.—Charles M. StlefC, Inc. v. 
San Antonio. Com.App., Ill S.W. 
2d 1086, 1090. 
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20. Imports delivery for care or 
eale 

"The words ‘your consigned cot¬ 
ton’ as used In the writing in the 
absence of explanation, imports that 
the cotton was delivered to the de¬ 
fendant for care or sale, the title to 
remain in the consignor until it was 
disposed of, or held ni his will, un¬ 
til the market declined and the plain¬ 
tiff failed to advance neede^d mar¬ 
gins."—J. H. Arnold & Co. v. Gib-' 
son. 113 So. 25, 26, 216 Ala. 314, cit¬ 
ing Corpus Juris. 

21. Black L.D. 

22. N.H.—Weld V. Hadley, 1 N.H. 
295, 304. 

12 C.J. p 527 note 11. 

23. Anderson L.D. 

24. Black L.D., sub verbo "Consig¬ 
nation." 

25. Ga. — Johnston-Crews Co. v. 
Smith, 131 S.E. 65. 68. 161 Ga. 382. 

Kan.—Case v. Union Pac. H. Co., 
241 P. 693, 119 Kan. 706. 

Me.—State v. Chadbourne, 164 A. 

630, 631. 132 Me. 6. 

12 C.J. p 627 notes 14-17. 

26. U.S.—Great Northern Pac. S. S. 
Co. V. Rainier Brewing Co.. C.C.A. 
Wash., 266 P. 762, 764—U. S. v. 
Eighty-Seven Barrels, etc., of 
Wine, D.C.Vt.. 180 F. 215, 219. 

Cal.—The Astorian. 2 P.2d 1004, 1006, 
116 CaLApp. 563, quoting Corpus 
Juris. 

Mass.—International Trust Co. v. 
Webster Nat. Bank, 164 N.E. 880, 
882, 49 A.L.R. 267, 268 Mass. 11. 
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CONSIGNEE’-CONSIST 


ted for the purposes of sale,^^ the purchaser to 
whom goods have been sent;^^ also the person 
named as the one to whom delivery of the goods is 
to be made;29 the person to whom goods are ad¬ 
dressed one who has the care or disposal of 
goods received on consignment.21 It is undoubted¬ 
ly true that a consignee is often a purchaser; but it 
is not necessary that he should have any interest in 
the goods consigned to him .22 In a particular con¬ 
nection, the term implies the existence of a con¬ 
signor and does not apply to a transaction where 
the purchaser of goods carries them with him from 
the point of sale to the point of destination.23 

OONSIG-NMENT. The act or process of consign¬ 
ing goods the sending, transferring, or deliver¬ 
ing of property by one into the possession of anoth¬ 
er also something consigned or shipped, as a 
bill of goods shipptMl by a merchant to an individual 
or by a wholesale merchant to a retail merchant.^® 
“Consignment” does not imply a sale, but imports an 
agency and that the title is in the coii9i‘gnor.37 As 
applied to goods sent to a factor to be sold sec the 
C.J.S. title Factors § 1, also 25 C.«T. p 343 note 55- 
p 344 not(* 65, and to cargo on a vessel see the C.J. 
R. title Shipping § 109, sec also 12 C.J. p 528 note 
38. The term may be employed as synonymous with 
“shipment,”2 3 but has been distinguished from 
“bailment” see Bailments § 3 e, and “chattel mort¬ 
gage” see Chattel Mortgage's § 3. 

Phrases: “Consignment to,”29 “on consign- 

ment,^^'*^ and “to accef)t on consignment for sale;”^^ 

also “consignment agreement.”^2 


OOKSIGNOR. One who consigns something one 
who sends or makes a consignment.^^ In ordinary 
mercantile acceptation, the term signifies the ship¬ 
per of merchandise;^^ a shipper of goods a 
vendor who ships.^7 Jn a particular connection, it 
implies the existence of a consignee and does not 
apply to a transaction where the purchaser of goods 
carries them with him from the point of sale to the 

point of destination. 4 2 

CONSIUA MULTOBUM QUiERUNTUB IM MAG- 
NIS.« 

OONSHJABinS. In the civil law, a counsellor, as 
distinguished frenn a pleader or advocate; also 
one who participates in the decision, an assistant 
judge.®9 

CONSIUI NON FRAUDULENT! NULLA OBU- 
GATIO E8T; C^TERUM SI DOLUS ET 
CALLIDITUS INTERCESSIT, DE DOLO AC¬ 
TIO COMPETIT.51 

CONSILIUM. A day appointed to hear the counsel 
of both parties, a case set down for argument. The 
term is commonly used for the day appointed for the 
argument of a demurrer, or errors assigned.52 

CONSIMILI CASU. See Casu Consimili 14 C.J.S. p 
32 notes 8, 9. 

CONSIST. 

Present Tense 

“Consist” has been defined as meaning to be com- 


27. Cal.—The Astorlan, 2 P.2d 1004, 
lOOf), lie Cal.App. 563, quoting 

Corpus Juris. 

Okl.—Ammcan Soda Fountain Co. v. 
Gerrer’s Bakery, 78 P. 11.5. 117, 14 
Okl. 25S, 2 Ann.Cas. 318. 

12 C.J. p 527 note 22. 

28. Ark.—Memphis & h. R. R. Co. 
V. Freed, 38 Ark. 614. 622. 

Cal.—The Aslorian, 2 P.2d 1004. 1006, 
116 Cal.App. 563, quoting Corpus 
Juris. 

‘‘Bailee” distinguished see Bailments 

5 1c. 

29. N..T.—Pennsylvania R. Co. v. 
Townsend, 100 A. 855, 856, 90 N. 
J.Law 75. 

30. N.Y.—Gillespie v. Winberg, 4 
Daly 318. 320. 

81. Mass.—International Trust Co. 
V. Webster National Bank, 154 N. 

E. 330, 332, 258 Mass. 17. 49 A. 
L.R. 267. 

32. U.S. — U. S. V. Eighty-Seven 
Barrels, etc., of Wine, D.C.Vt., 180 

F. 215, 219. 

Cal.—The Astorian. 2 P.2d 1004, 1006, 


116 Cal.App. 563, quoting Corpus 
Juris. 

33. Mich.—People v. Bola, 163 N.W. 
893. 197 Mich. 370. 

34. Black L.D. 

35. N.Y.—Block v. Columbian Ins. 
Co., 42 N.Y. 393, 403. 

36. Ga.—Johnslon-Crew.'? Co. v. 

Smith, 131 S.E. 65. 68 . 161 Ga. 382. 

37 . U.S.—In re U. S. Electrical Sup¬ 
ply Co., D.C.Ill.. 2 F. 2 d 378. 380. 

Cal.—Cass v. Roche.ster, 163 P. 212, 
213. 174 Cal. 358. 

Conn,—Harris v. Coe, 41 A. 652, 554, 
71 Conn. 167. 

38. Pa.—Com. v. Harris, 32 A. 92, 
94, 168 Pa. 619. 

30 . U.S.—IJ. S. V. Chicago, R. & Q. 

R. Co.. C.C.A.C 0 I 0 .. 293 F. 186, 187. 
4a Tex.—Charles M. SliefT, Inc., v. 

City of San Antonio, Com.App., Ill 

S. W.2d 1086. 1090. 

41. Mich.—Wasey v. Whitcomb, 132 
N.W. 572, 578, 167 Mich. 68. 

42. “Sales agreemeat” distinguished 

Ind.—Welsh v. Kelly-Spnngfleld Tire 
Co.. 12 N.E.2d 254, 258. 
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43. Me.—State v. Chadbourne, 164 
A. 630, 631, 132 Me. 5. 

44. Black B.D. 

4B. M€*.—State v. Chadbourne, 164 

A. 630, 631. 132 Me. 5. 

N.Y.—Gillespie v. Winberg, 4 Da\y 
318, 320. 

4a Black L.D. 

47. Ark.—Memphis & L. R. R. Co. v. 

Freed, 38 Ark. 614, 622. 

Me.—State v. Chadbourne, 164 A. 630, 
631. 132 Me. 5. 

4a Mich.—People v. Bola, 163 N.W. 
893. 197 Mich. 370. 

49. A maxim meaning ‘‘The counsels 
of many are required in great 
things.”—Black L.D. 

50. Black L.D. 

51. A maxim meaning “There is no 
obligation not to give fraudulent 
counsel; but if fraud and cunning 
intervene, an action is competent 
concerning the craft.”—Morgan Leg. 
Max. 

50. Black L.D., citing 1 Tidd Pr. 
438. 



C0NSI8T--C0NS0CIATI0 


posed of or made op of to stand together and 
has been compared with, and distinguished from, 
^‘comprise” see Comprise ante p 709 note 9. 

Phrases: "Consist of,”*>5 and "consist of house¬ 
hold furniture*,”®® also "consists of decedent’s es¬ 
tate.”®^ 

Oonsisting 

"Consisting,” the participle, when used with the 
word “of,” has been referred to as a word of limi¬ 
tation, determinative of extent;®® and has been de¬ 
fined as meaning composed of, formed of, or made 
up of.®® 

Phrases: "Consisting of,”®® "consisting of a 
strip,”®^ and "consisting of the plaintiff’s five 
brothers.”®® 

OONSISTENT. Accordant, harmonious, congru¬ 
ous, or compatible; having agreement with itself or 
something else; standing together or in agree¬ 
ment ;®® not contradictory.®^ 

As to requirement that allegations of a pleading 
be consistent see the C.J.S. title Pleading § 42, also 
49 C.J. p 99 note 92-.p 101 note 98. 

Consistent with. In agreement with; harmonious 
with;®® not hostile to.®® In a particular connec¬ 
tion, "consistent with” has been held not to import 
exact conformity but to mean substantial harmony 
with,®7 and to be identical in meaning with "re¬ 
strained by” and "subject to.”®® 

Other phrases: "Consistent condition” see Con¬ 
dition ante p 809 notes 57, 58, "consistent with and 


15 O.J.8. 

subject to the Constitution and laws of the state,”®® 
"consistent with the character of the indorse- 
ment,”70 "consistent with the possibility of in- 
jury.”7i 

00N818T0B. A magistrate.^® 

OONSISTOBIUM. The state council of the Roman 
emperors."^® 

00N8IST0BT. In ecclesiastical law, an assembly 
of cardinals convoked by the pope; a. tribunal.^® 
The term is also used in certain Protestant church¬ 
es to denote an ecclesiastical council of the church 
or corporation.^® 

Consistory court. In English ecclesiastical law, a 
court held by every diocesan bishop in their several 
cathedrals, for the trial of all ecclesiastical causes 
arising within their respective dioceses, and also, 
until recently, for granting probates and adminis¬ 
trations.'^® 

C0N80BBIN1. In the civil law, cousins-german, 
in general; the children of brothers and sisters, 
considered in their relation to each other. 

00N80CIATI0. A Latin term meaning an associ¬ 
ation; fellowship; partnership; consociation. The 
word has been applied to a people, which is prop¬ 
erly considered a corporation with respect to its 
power of individual action and ownership.*^® Con¬ 
sociation doctrine see the C.J.S. title Master and 
Servant § 331, also 39 C.J. p 571 note 20-p 573 
note 32, and 12 C.J. p 529 note 75. 


as. U.S.—Hoskins Mfg, Co. v. Gen¬ 
eral Electric Co., D.C.lll., 212 F. 
422, 428. 

Vt.—In re Clark’s Estate, 136 A. 389, 
393. 100 Vt. 217. 

54. T7.S.—Hoskins Mfa- Co. v. Gen¬ 
eral Electric Co., D.C.lll., 212 F. 
422, 428. 

55. Mo.—Parish v. Cook. 6 Mo.App. 
328, 332. 

12 C.J. p 528 note 51. 

56. Mo—Parish v. Cook, 6 Mo.App. 
328. 331. 

57. Vt.—In re Clark’s Estate, 136 
A. 389, 393, 100 Vt. 217. 

58. N.Y.—iB re Wright’s Estate, 2 
N.T.S.2d 25, 28, 166 Mlsc. 52. 

58. U.S.—Hoskins Mfg. Co. v. Gen¬ 
eral Electric Co.. D.C.lll., 212 F. 
422, 428. 

N.Y.—In re Wright’s Estate, 2 N.Y. 
S.2d 25. 28. 166 Mlsc. 52. 

60i **XBOliidlBg” diatlaguished 

Mo.—^Parish v. Cook, 6 Mo.App. 328. 
331. 

N.J.--Baker v. Soltau, 118 A. 682, 
688. 94 N.J.Bq. 644. 


61. U.S.—Hoskins Mfg. Co. v. Gen¬ 

eral Electric Co., D.C.lll., 212 F. 
422, 428. 

68. Mo.—Parish v. Cook, 6 Mo.App. 
328, 332. 

63. N.Y.—Visscher v. Hudson River 

R. Co., 15 Barb. 37. 44. 

64. Neb.—^Baldwln-Heckes Co. v. 

Kammerlohr, 242 N.W. 661, 663, 
123 Neb. 317. 

12 C.J. p 528 note 64, p 629 notes 55, 
67, 68. 

65. Cal.—Shay v. Roth, 221 P. 967, 
969, 64 Cal.App. 314. 

66. Wash.—State v. Spokane County 

Super. Ct., 126 P. 920, 923, 70 

Wash. 362, 366. 

67. Mo.—St. Lfouis v. De Lassus, 104 

S. W. 12, 14. 206 Mo. 678—Kansas 
City v. Bacon, 48 S.W. 860, 863, 
147 Mo. 269. 

6a Okl.—City of Wewoka v. Rod- 
man. 46 P.2d 884, 885. 172 Okl. 680. 

69. Mo.—St. Louis v. De Lassus, 104 
S.W. 12, 13, 205 Mo. 578—Kansas 
City y. Bacon, 48 S.W. 860, 861, 
147 Mo. 269. 


7a Neb.—Baldwin-Heckes Co. v. 
Kammerlohr, 242 N.W. 661. 662, 128 
Neb. 317. 

71. U.S.—Mitchell v. Marker, Ohio. 
62 F. 139, 142, 10 C.C.A. 306, 25 L. 
R.A. 33. 

78. Black L.D. 

73. Black L.D., citing Mackeldey 
Rom. L. 5 58. 

74. Black L.D. 

Fnbllo or secret 

It is public when the pope receives 
princes or gives audience to ambas¬ 
sadors, and secret when he fills va¬ 
cant sees, proceeds to the canoniza¬ 
tion of saints or Judges, and settles 
certain contestations submitted to 
him.—^Bouvier L.D. 

76. Pa.—German Reformed Church 
y. Com., 8 Pa. 282, 291. 

76. Burrill L.D. 

77. Black L.D. 

See also Cousins. Cousins-German, 
and First Cousin post. 

7a N.Y.—Thomas v. Dakin, 88 
Wend. 9, 104. 
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CONaOLATION-CONSOLlDATION 


OOKBOLATION. Comfort; contentment; ease; 
enjoyment; happiness; pleasure; satisfaction.^^ 

OONSOLATO DEL MARE. The name of a code of 
sea-laws, said to have been compiled by order of the 
kings of Arragon (or, according to other authori¬ 
ties, at Pisa or Barcelona) in the fourteenth cen¬ 
tury, which comprised the maritime ordinances of 
the Roman emperors, of France and Spain, and of 
the Italian commercial powers. This compilation 
exercised a considerable influence in the formation 
of European maritime law.^0 

CONSOLIDATE. 

Present Tense 

To join or unite to make solid or firm, or to 
compress or pack together and form into a more 
compact mass, body, or system to unite into one 
mass or body;®3 also to cause to become united 
and extinguished in a superior right or estate by 
both becoming vested in the same person; to 
merge. It has been said that ^‘consolidate” is 
synonymous with, or belongs to the same class as, 
“combine” see C'ombine ante p 241 note 64, and 
that it means something more than “rearrange” or 
“redivide.”®^ As applied to compilations of laws 
see the C.J.S. title Statutes § 273, also 59 C.J. p 889 
note 32-p 891 note 64. 

Consolidated 

United so as to form a solid mass, or one sys¬ 
tem.®® 

Consolidated fund. The great public fund of the 
United Kingdom of Great Britain and Ireland, com¬ 
prising the produce of customs, excise, stamps, and 
several other taxes, added to some small receipts 
from the royal hereditary revenue; and constituting 


almost the whole of the public income of the United 
Kingdom;®*^ also a fund for the payment of the 
public debt.®® 

Consolidated orders. The orders regulating the 
practice of the English court of chancery, which 
were issued, in 1860, in substitution for the various 
orders which had previously been promulgated from 
time to time.®® 

Other phrases: “Actions . . . shall be consoli¬ 
dated,”®® “consolidated laws” or “consolidated stat¬ 
utes” see the C.J.S. title Statutes § 271, also 59 C.J. 
p 887 note 95, “consolidated return,”®^ “consolidated 
town and city,”®® and “consolidated with district.”®® 

Consolidating 

In a particular connection it has been held that 
“consolidating” and “annexing” are synonymous 
terms, as in the phrase “consolidating districts.”®® 

CONSOLIDATION. The act of consolidating, or 
bringing together and uniting several particulars, 
details or parts into one body or whole, or the act 
of forming into a more firm or compact mass, body, 
or system;®® also thi; status of being consolidated.®® 
It has been said that “consolidation,” used as a le¬ 
gal term, has a clear and definite meaning,®*^ that 
the natural meaning and inherent force of the word 
are perfectly plain and irresistible, although it is 
known that in some of the authorities it is used 
loosely.®® 

In the civil law, the union of the usufruct with 
the estate out of which it issues, in the same per¬ 
son; which happens w^hen the usufructuary ac¬ 
quires the estate, or vice versa. In either case 
the usufruct is extinct.®® 

In Scotch law, the junction of the property and 


79. W.Va.—National Surety Co. v. 
Jarrett. 121 S.E. 291, 295, 95 W. 
Va. 420. 

Sa Black L..D. 

12 C.J. p 529 note 76. 

Origin of maritime law see Admiral¬ 
ty fi 2. 

81. U.S.—Bast St. Loui.s Connecting 

R. Co. V. Jarvis, Ill., 92 F. 735, 743, 
84 C.C.A. 639. 

Neb.—State v. Atchison & N. R. Co., 
88 N.W. 43, 61, 24 Neb. 143, 8 Am. 

S. R. 164. 

8QL Ohio.—Marfleld v. Cincinnati. D. 
& T. Traction Co.. 144 N.E. 689, 
696. 

83. Ga.--0'Malley v. Wilson, 186 S. 

E. 109, 114, 182 Qa. 97. 

Iowa.—Fairvlew Independent Diet. v. 

Durland. 46 Iowa 63, 66. 

8C U.S.—Von Weise v. Commission¬ 


er of Internal Revenue, C.C.A., 69 
F.2d 439. 442. 

85ii Iowa.—Fairvlew Independent 
Diet. V. Durland. 45 Iowa 53, 56. 

88 . Ga.—O’Malley v. Wilson, 186 S. 
E. 109, 114, 182 Ga. 97. 

87. Burrill L.D., citing 2 Stephen 
Comm, p 690. 

12 C.J. p 630 note 85. 

86 . Black L..D. 

Vsnally abbreviated to “Consols.” 

Black L..D. 

89. Black L.D. 

9a Ohio.—National Bank of Port 
Clinton V. Roth, 8 N.E.2d 804, 806, 
62 Ohio App. 427. 

91. U.S.—^American Pacific Whaling 
Co. V. Commissioner of Internal 
Revenue, C.C.A., 74 F.2d 613. 616. 
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98. Conn.—City of Stamford v. Town 
of Stamford, 141 A. 891, 893, 107 
Conn. 696. 

93. “Annexed to distrlot” substan¬ 
tially the same 

Or.—Evans v. Hurlburt, 243 P. 663, 
664, 117 Or. 274. 

94. Or.—^Evans v. Hurlburt, supra, 

95. U.S.—^Von Weise v. Commission¬ 
er of Internal Revenue. C.C.A., 69 
F.2d 439, 442—East St. Louis Con¬ 
necting R. Co. V. Jarvis. 111., 92 
F. 736, 743, 34 C.C.A. 639. 

Ga.—O'Malley v. Wilson, 185 S.B. 
109, 114, 182 Ga. 97. 

9a Ga.—O’Malley v. Wilson, supra. 

97. Ga.—O'Malley v. Wilson, supra. 

9a U.S.—Betts V. U. S:. Mass., 182 
F. 228, 234, 66 C.C.A. 462. 

9a Black L.D. 
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superiority of an estate, where they have been dis¬ 
joined.^ 

In ecclesiastical law, the uniting of two bene¬ 
fices by assent of the ordinary, patron, and incum¬ 
bent.* 

In English statute law, the fusing of many acts 
of parliament into one.* 

^^Consolidation” has been distinguished from 
^^amalgamation,”^ "control,”* "merger,”* “reorgani¬ 
zation,”*^ and "sale.”* 

The word is used to denote any conjunction or 
union of the stock, property, or franchises of two 
corporations, see the C.J.S. titles Corporations § 
1603 also 14a C.J. p 1054 notes 2-11, and Rail¬ 
roads § 234, also 51 C.J. p 777 note 20-p 778 note 
36, and has been held broad enough to express the 
purpose of making one system out of two existing 
systems and absorption of the lesser by the great¬ 
er.® 

Applied to actions see Actions § 107, to hear¬ 
ings on appeal see Appeal and Error § 1403, to the 
doctrine of consolidation of mortgages see the C.J. 
S. title Mortgages § 848, also 42 C.J. p 397 notes 
3-7, and to school districts see the C.J.S. title 


Schools and School Districts § 57, also 56 C.J. p 261 
note 56-p 263 note 6. 

Phrases: "Consolidation of elections,”^® "con¬ 
solidation of . . . systems,”^ 1 "merger or con¬ 

solidation,and "the new corporation formed by 
said consolidation;”^* also, in its Spanish form 
“note de consolidacion and also, adjectively, 
"consolidation rule.”^* 

CONSOLS. An abbreviation of the expression 
"consolidated annuities,” and used in modern times 
as a name of various funds united in one for the 
payment of the British national debt.^® 

Green and brown consols. Those bonds of the 
state of South Carolina which were issued in 1877, 
and 1879, colored, respectively, green and brown.^^ 

CONSONANS or CONSONANT. As a noun, a let¬ 
ter of the alphabet which can be sounded only with 
the aid of a vowel, and which cannot be held to be 
a name by itself.^* 

As an adjective, "consonant” is defined by the 
Century Dictionary as meaning eongruous, consist¬ 
ent, or harmonious. 

Phrase: "Consonant statement” see the C.J.S. ti- 


X. Black L.D. 

a. Wharton L. Lex. 

3L Wharton L. Lex. 

^ Miss.—Adams v. Yazoo & M. V, 
R. Co., 24 So. 200. 211, 317, 28 So. 
956. 77 Muss. 194. 60 L.R.A. 33. 

5b U.S.—New York Cent. Seourities 
Corporation v. U. S., N.Y., 53 S.Ct. 
45. 47. 287 U.S. 12. 77 L.Bd. 138. 

See also the C.J.S. title Corporations 
S 1604. and 14A C.J. p 1055 note 
19. 

6b U.S.—Metropolitan Edison Co. v. 
Commissioner of Internal Revenue, 
C.C.A.. 98 F.2d 807, 810—Mercan¬ 
tile Home Bank & Trust Co. v. 
United States. C.C.A.Mo., 96 F.2d 
655, 669—Von Weise v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
69 F.2d 439, 442—Johnson v. Man¬ 
hattan Ry. Co., C.C.A.N.Y., 61 F.2d 
934. 940. I 

Conn.—Jewett City Sav. Bank v. 
Board of Equalization of Connecti¬ 
cut, 164 A. 643, 646. 116 Conn. 172. 

D.C.—Alabama Power Co. v. Mc- 
Ninch. 94 F.2d 601, 610, 611, 612, 
68 APP.D.C. 132. 

Iowa.—Graeser v. Phoenix Finance 
Co. of Des Moines, 254 N.W. 859, 
864, 218 Iowa 1112, quoting Corpus 
Juris. 

Miss.—^Vicksburg & Y. C. Tel. Co. v. 
Citizens’ Tel. Co.. 30 So. 725, 728, 
79 Miss. 841. 89 Am.S.R. 656. 

N.C.—^Braak v. Hobbs, 186 S.E. 500, 
504, 210 N.C. 879. 

Ohio.—Marfleld v. Cincinnati, D. & 


T. Traction Co., 144 N.E. 689. 696, 
111 Ohio St. 139, 40 A.LR. 357— 
Murphy v. Niehu.s, 198 N.E. 197, 
200. 50 Ohio App. 299. 

See also the C.J.S title Corporations 
S 1604, and 14A C.J. p 1055 note 

13. 

Merger as synonyinoiis 

Kan.—Cramer v. Overfleld, 222 P. 85, 
86. 116 Kan. 197. 

7. U.S.—^IMnellas Ice & Cold Storage 
Co. V. Commissioner of Internal 
Revenue. 53 S.Ct. 257, 260. 287 U.S. 
462, 77 L.Ed. 428—Von Weise v. 
Commissioner of Internal Revenue, 
C.C.A., 69 F.2d 439. 442—Cortland 
Specialty Co. v. Commissioner of 
Internal Revenue, C.C.A., 60 F.2d 
937, 940. 

See also the C.J.S. title Corporations 
fi 1604, and 14A C.J. p 1055 note 

14. 

8. Ill.—Gunggoll V. Outer Drive 
Athletic Club, 182 N.E. 409, 412, 349 
Ill. 406. 

N.Y.—White v. Mellllo. 300 N.Y.S. 

1275, 1277, 165 Misc. 318. 

See also the C.J.S. title Corporations 
8 1604, and 14A C.J. p 1055 notes 
20, 22, 23. 

9. Mich.—Erwin Tp. v. Board of 
Road Com’rs of Gogebic County, 251 
N.W. 357, 358, 266 Mich. 115. 

10. Cal.—Morrison v. White. 52 P.2d 
261, 262. 10 Cal.App.2d 261. 

11. Mich.—Erwin Tp. v. Board of 
Road Com’rs of Gogebic County, 251 
N.W. 357, 368, 265 Mich. 116. 
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12. U.S.—Pinellas Ice & Cold Stor¬ 
age Co. V. Commissioner oT Internal 
Revenue, 63 S.Ct. 257. 260, 287 U.S. 
462, 77 L.Ed. 428—Coleman v. Com¬ 
missioner of Internal Revenue, 
C.A., 81 F.2d 455, 456—Von Weise 
v. Commissioner of Internal Reve¬ 
nue. C.C.A., 69 F.2a 439. 442—Cort¬ 
land Specialty Co. v. Commissioner 
of Internal Revenue. C.C.A., 60 F.2d 
937, 940. 

D.C.—Fordyce v. Helvering, 76 F.2d 
431, 433, 64 App.D.C. 181. 

13. U.S.—Swedish Iron & Sti*el Cor¬ 
poration v. Edwards, D.C.N.V., 1 F. 
Supp. 335, 338. 

14. Seflasd 

A notation; an entry on a public 
record, to indicate that a contingent 
interest, such as a right to repur¬ 
chase, has lapsed and has been merg¬ 
ed in, or consolidated with, the prin¬ 
cipal interest or right.—Limjap v. 
Vera Moguer, 11 Philippine 439, 440. 
16b U.S.—National Union Fire Ins. 
Co. V. Chesapeake & O. Ry. Co., D. 
C.Ky.. 4 F.Supp. 26. 29. 

16. Black L.D. 

As abbreviation of “consolidated 
funds’’ see Consolidate ante note 
88 . 

17. S.C.—Whaley v. Galllard. 21 S.C. 
660, 568. 

18. Eng.—^Kinnerslcy v. ICnott, 7 C. 
B. 980, 987, 62 E.C.L. 980, 137 Re¬ 
print 388. 
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tie Witnesses § 624, also 70 C.J. p 1148 note 22-p 
1150 note 34, and 12 C.J. p 531 notes 13, 14. 

CONSORT. 

As a Nonn 

A partner or collca^e.^® 

As a Verb 

To keep conii)any; to associate.^® The verb has 
been held to connote a union, a continuity of com- 
panionship,2i and to imply something more than a 
single meeting which conceivably may be altogether 
casual in character. 

Phrases: ‘^Let’s not consort with them,”23 
‘‘to consort with;”24 also “consorts with thieves and 
criminals;”25 ajuj ^Iso, in the past tense, “and some 
of them believed, and consorted with Paul and Si¬ 
las,”26 and “consorted with thieves, burglars . . . 
or other classes of criminals.”27 

CONSOBTIO MALORUM ME QUOQUE MALUM 
FAOIT.28 


CONSORTIUM. In the civil law, a union of for¬ 
tunes; a lawful Roman marriage; also the joining 
of several persons as parties to one action.22 In 
old English law, company or society.2^ 

As used in the sense of companionship or society 
of a spouse, in the law of domestic relations, see the 
C.J.S. title Husband and Wife § 665, also 30 C.J. 
p 1123 notes 55-57, and 12 C.J. p 532 notes 22-42. 

Phrase: “Per quod consortium amisit.”2i 

CONSORTSHIP. Sec generally the C.J.S. title 
Salvage § 134, see also 12 C.J. p 533 note 43, and, 
specifically, as to enforceability in admiralty of an 
agreement of consortship sc*e the C.J.S. title Salvage 
§ 151, also 56 C.J. p 112 note 64. 

CONSPICUOUS. Open to the view; catching the 
eye; easy to be seen; manifest; exposed to the 
view; clearly visible; prominent and distinct; ob¬ 
vious to the sight; seen at a distanee.22 

Phrases: “Conspicuous light,”23 “conspicuous 
place,”24 and “conspicuous place on property to be 
sold.”3B 


19. N.Y—People V. Fieri, 199 N.E. 

4».'>. 497. 269 N.Y. 
aO. N.J.—Nedzn v. Klein, 184 A. 628, 
629. 116 N.J I.nw 350. 
ai. N.Y.—People v. Fieri, 199 N.E. 

495, 497, 269 N.Y. 315. 
aa. N.J.—Nedza v. Klein, 184 A. 628, 
629, 116 N.J.L.aw 350. 

83. N.J.—Nedza v. Klein, supra, 
quotine: Macbeth, Act 111, Scene 3. 
a4. in Shakespeare 

“Used in the sense of keeping com¬ 
pany either as a continuous or as a 
repetitious act.”—Nedza v. Klein, su¬ 
pra. 

85. N.Y.—People v. Fieri, 199 N.E. 

495, 497, 269 N.Y, 316. 


26. Joining the church 

“A glance at the context will show 
clearly that the ‘consorting’ was 
tantamount to what at the present 
day is often called ‘joining the 
church.’ ”—Nedza v. Klein, 184 A. 628, 
629, ]16 N.J.Law 3.50, quoting Apos¬ 
tles XVTT. 1. 

87. N.J.—Nedza v. Klein, supra. 

88. A maxim meaning “The com¬ 
pany of wicked men makes me also 
wicked.”- Black Li.D. 

89. Black Li.D. 

30. Bla< k L.D. 

31. Mich.—Blair v. Seltncr Dry 
Goods Co., 151 N.W. 724, 726, 184 


Mich. 304, L..R.A.1915D 524, Ann. 
Cn.s.l916r 882, quoting 3 Black- 
stone Comm, p 140. 

38. N.Y.—Williams v. New Jersey 
Cent. R. (^)., 88 N.Y.S. 434, 436, 93 
App.Div. 582, 586. 

33. Ill.—Chicago. M. & St. P. R. Co. 
V. Walsh, 41 NE. 900, 901, 167 111. 
672. 

34. Nev.—Didier v. Webster Mines 

Corporation, 234 I*. 520, 523, 49 

Nev. 5. 

12 C.J. p 534 note 50 fa]. 

35. Cal.—Merchants’ Nat. Trust & 
Savings Bank v. Snell, 294 P. 418, 
110 Cal.App. 483. 


1BC.J.S.-63 
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CONSPIRACY 

This Title includes combinations of two or more persons to do an unlawful act, whether such act be 
the object of the combination or means of accomplishing that object, and whether it be injurious to pri¬ 
vate persons only or to the public; nature and extent of liability for injuries caused by such conspiracies 
and combinations; actions for damages therefor; and criminal responsibility for conspiracies in gener¬ 
al, and prosecution and, punishment thereof as public offenses. 

Matter! not In ttale Titles treated eleewhere In thle work, lee Deeoripti¥e-Word Index 


Analysis 

L CIVIL UABILITT, §§ 1-33 

A. Acts Constituting Conspiracy and Liability Thebepob, §§ 1-20 

B. Actions, §§ 21-33 

IL CRIMINAL RESPONSIBILITY, §§ 34-96 

A. Offenses, §§ 34-78 

B. Prosecution and Punishment, §§ 79-96 


Sub-Analysis 


X CIVIL LIABILITY—p 996 

A Acts Constituting Conspiracy and Liability Tiierepob —p 996 
§ 1. Nature and elements—p 996 

2. - Combination—^p 997 

3. -Object—^p 998 

4. - Means—p 999 

5. - Overt act—p 1000 

6. - Damage caused—^p 1000 

7. Criminal act not essential to liability—p 1001 

8. Necessity for act which would imjxise liability independently of conspiracy— 

p 1001 

9. Conspiracy to defraud—^p 1004 

10. Conspiracy to injure in business,,property, or calling in general—^p 1006 

11. Strikes—^p 1008 

12. Boycotts—^p 1012 

13. Combinations to procure breach of contract—^p 1020 

14- Combinations to prevent others from obtaining or retaining employment—^p 1022 

15- Combinations of employers against employees—p 1024 

16. Miscellaneous combinations or conspiracies—^p 1026 

17. Persons liable—^p 1028 

18. -Joint or several liability—p 1028 

19. - Persons coming in after formation of conspiracy— p 1030 

20. Defenses—p 1030 

B. Actions— p 1031 

§ 21. Nature and form—^p 1031 

22. Time to sue and limitations—^p 1033 

23. Parties—^p 1033 

24. Pleading—p 1034 
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15 C.J.S. 


CONaPIBACT 


L CIVIL liability—C ontinued 

B. Actions—C ontinued 

§ 25. -Alleging combination—1037 

26. -Alleging damages—1039 

27. - Issues, proof, and variance—p 1040 

28. Presumptions and burden of proof—^p 1042 

29. Admissibility of evidence—^p 1043 

■ 30. Weight and sufficiency of evidence—^p 1046 

31. Trial—p 1049 

32. Judgment and review—p 1053 

33. Damages—p 1054 

n. GBIMINAL RESPONSIBILITY—p 1056 

A. Offenses —^p 1056 

§ vS4. In general—p 1056 

35. Nature and elements in general—^p 1057 

36. Combination—p 1059 

37. - Number of persons necessary—^p 1060 

38. - Necessity for agreement in general—p 1061 

39. - Knowledge without participation—^p 1062 

40. - Character of agreement—p 1062 

41. - Combination to commit act which would not render individual civilly lia¬ 

ble—p 1064 

42. Unlawful end “or means—^p 1065 

43. Overt act—^p 1066 

44. Accomplishment of purpose—p 1070 

45. Corrujn motive—p 1071 

46. Indictable conspiracies in general—p 1072 

47. Conspiracy to commit crime in general—p 10/2 

48. - Against United States—p 1075 

49. - ]*articular crimes—p 1080 

50. Conspiracy to induce others to violate the law—p 1081 

51. C onspiracy to change government by force—p 1082 

52. Cons])iracy to blackmail or extort money—p 1082 

53. Conspiracy to use mails for fraudulent purpose—1083 

54. Conspiracy to defraud—^p 1084 

55. - The public—^p 1086 

56. -The United States—p 1087 

57. Conspiracy to interfere with exercise of civil rights—p 1092 

58. Conspiracy to deprive of equal protection of laws—p 1094 

59. Conspiracy to charge person with commission of crime—p 1094 

60. Conspiracy to violate morality or decency—p 1095 

61. Conspiracy to injure trade or commerce—p 1095 

62. Conspiracy to obstruct or pervert justice or hinder the execution of law—p 1095 

63. Conspiracy to injure in person or reputation—^p 1098 

64. Conspiracy to procure or prevent marriage—^p 1098 

-65. Conspiracy to injure in property, business, or calling in general—^p 1099 

66. Conspiracy to injure another by fraudulently preventing his employees from 

working—p 1099 

67. Conspiracy to prevent laborers from working by force and intimidation—1099 

68. Conspiracy to induce breach of contract—^p 1099 

69. Conspiracy to prevent competition at auction —p 1100 

70. Strikes—^p 1100 

71. Boycotts—^p 1101 
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CONSPIRACY 


15 C.J.S, 


n. OBIMmAL BE8PONS1BIL1TT--Continu6d 

A. Offenses —Continued 

§ 72. Miscellaneous combinations or conspiracies—1103 

73. Persons liable—^p 1104 

74. -Acts of coconspirators—1105 

75. - Persons coming in after formation of conspiracy—^p 1107 

76. Merger in other offenses—p 1108 

77. Grade or degree of offense—^p 1110 

78. Defenses—^p 1110 

B. Prosecution and Punishment —^p 1112 

§ 79. Indictment or information—p 1112 

80. - Requisites and sufficiency in general—p 1112 

81. — Language of statute and statutory forms—p 1113 

82. - Combination or confederacy—^p 1114 

83. - Place of offense—p 1116 

84. - Persons conspired against—p 1116 

85. - Object or purpose—p 1117 

86. - Means—p 1129 

87. - Knowledge and intent—p 1130 

88. - Overt act and accomplishment of purpose—p 1131 

89. Negativing defenses—^p 1134 

90. Issues, proof, and variance—p 1135 

91. Presumptions and burden of proof—p 1139 

92. Admissibility of evidence—p 1140 

93. Weight and sufficiency of evidence—p 1146 

94. Trial—p 1157 

95. Judgment—p 1164 

96. Sentence and punishment—p 1164 


1. CIVIL LIABILITY 

A. ACTS CONSTITUTING CONSPIRACY AND LIABILITY THEREFOR 


§ 1. Nature and Elements 

A combination of peraoni to accompiish an uniawful 
purpose or a lawful purpose unlawfully is a conspiracy. 

A civil conspiracy is a combination of two or 


more persons by concerted action to accomplish an 
unlawful purpose, or to accomplish some purpose 
not in itself unlawful by unlawful mcans.^ “Collu- 


1. U.S.—Duplex Printing Press Co. 
V. Deerlng. N.Y., 41 S.Ct. 172, 264 
U.S. 443, 65 L.Dd. 349. 16 A.L..R. 
196, reversing, C.C.A., 252 F. 722, 
164 C.C.A. 562, which affirms. DC., 
247 P. 192—Dynch v. Magnavox Co., 
C.C.A.Cal., 94 F.2d 883—Maryland 
Casualty Co. v. Hosmer, C.C.A. 
Mass., 93 F.2d 365—U. S. v. Pan- 
American Petroleum, D.C.Cal., 6 P. 
2d 43, afflnned In part and reversed 
In part on other grounds, C.C.A., 
Pan-American Petroleum Co. v. 
U. S., 9 F.2d 761, certiorari grant¬ 
ed Pan-American Petroleum & 
Transport Co. v. U. S., 46 S.Ct. 356, 


270 U.S. 640, 70 L.Ed. 775. affirmed 
47 S.Ct. 416, 273 U.S. 456, 71 L.Ed. 
734—Tennessee Electric Power Co. 
V. Tennessee Valley Authority, D. 
C.Tenn., 21 F.Supp. 947—Ransom 
V. Matson Nav. Co., D.C.Wash., 1 
F.Supp. 244. 

Ariz.—Truax v. Bisbee Doeal. No. 
380, Cooks and Walters’ Union, 171 
P. 121, 19 Ariz. 379. 

Cal.—Wells V. Dloyd, 56 P.2d 617, 6 
Cal.2d 70—J. F. Parkinson Co. v. 
Building Trades Council of Santa 
Clara County, 98 P. 1027, 164 Cal. 
581, 21 L.R.A.,N.S.. 550, 16 Ann. 
Cas. 1165. 


Colo.—Morrison v. Cloodspeed, 68 P. 
2d 468, 100 Colo. 470, dissenting 
opinion 71 P.2d 154, 100 Colo. 470. 
Conn.—Williams v. Maislen, 166 A. 
466, 116 Conn. 433. 

Ga.—Turner v. Security Plumbing 
Co., 141 S.E. 291, 165 Ga. 479— 
Clein v. City of Atlanta, 189 S.E. 
46, 164 Ga. 529, 63 A.L.R. 933— 
Duke v. Du Free, 124 S.E. IS, 168 
Ga. 690—Vandhitch v. Alverson, 
183 S.E. 105, 22 Ga.App. 308—Shell 
Petroleum Corporation v. Stallings, 
180 S.E. 654, 51 Ga.App. 351— 

Burns Motor Co. v. Patterson-Pope 
Motor Co.. 179 S.E. 171, 50 Ga.App. 
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§2 


sion” is the equivalent of conspiracy,2 being an 
agreement between two or more persons to defraud 
another of his rights or to obtain an illegal ob¬ 
ject.® 

§ 2. - Combination 

A combination of two or more persons Intentionally 
participating in the furtherance of a preconceived com¬ 


mon design and purpose is essential to constitute ■ 
conspiracy. 

To constitute a conspiracy there must be a com¬ 
bination of two or more persons; one person cannot 
conspire with himself.^ Furthermore there must be 
a preconceived plan® and unity of design and pur¬ 
pose, for the common design is of the essence of the 
conspiracy.® The mere fact that each of several 


801—Martha Mills v. Moseley, 179 
S.E. 159, 161, 50 Ga.App. 536, citing 

Oorpas Juris. 

Ill.—Puller V. Garber, 16 N.E.2d 251, 
296 Ill.App. 389—^Kovar v. Bremer, 
13 N.E.2d 656, 294 Ill.App. 225. 

See Przybylski v. Remus, 207 111. 
App. 106. 

Ind.—Williams v. Citizens' Gas Co.. 
188 N.E. 212, 206 Ind. 448—Hamil¬ 
ton V. Cooley, 184 N.E. 568, 99 Ind. 
App. 1, dissenting opinion, 187 N.E. 
762, 99 Ind.App. 1. 

Iowa.—Stambaugh v. HafTa. 253 N. 
W. 137, 217 Iowa 1161—Runyan v. 
Farmers’ Bank of Liberty Center, 
230 N.W. 418, 210 Iowa 147—Hol- 
singer v. Herring, 224 N.W. 766, 
207 Iowa 1218—Mowry v. Reinking, 
213 N.W. 274, 203 Iowa 628. 

Ky.—Turner v. Linton, 109 S.W.2d 
642, 270 Ky. 297—Smith v. Board 
of Education of Ludloiv, 94 S.W.2d 
321, 264 Ky. 150 

La.—Hush V. Town of Farmervllle, 
101 So. 243, 156 La. 857. 

Me.—Franklin v. Erickson, 146 A. 
437, 128 Me. 181. 

Mass.—Loughery v. Central Tru.st 
Co., 164 N.E. 583, 258 Mass. 172. 
Minn.—Dairy Rc'gion Land Co. v. 
Paulson. 199 N.W, 398, 160 Minn. 
42. 

Mo.—Seegers v. Murx & Haas Cloth¬ 
ing Co., 66 S.W.2d 526, 334 Mo. 632 
—Dietric.h v. Cape Brewery & Ice 
Co., 286 S.W. 38, 315 Mo. 607— 
Harelson v. Tyler, 219 S.W. 908, 
281 Mo. 383—Jackson v. Scott 
County Milling Co., App., 118 S.W. 
2d 1054—Browning v. Browning, 41 
S.W.2d 860. 226 Mo.App. 322—Mc¬ 
Carty V. Hemkcr, App., 4 S.W.2d 
1088—Belt v. Belt, 288 S.W. 100, 
224 Mo.App. 780—Burton v. Mau- 
pin, App., 281 S.W. 83, 89, quoting 
Corpus Juris— Green v. Edmonds. 
App., 246 S.W. 378. 

Mont.—Biering v. Ringling, 240 P. 
829, 74 Mont. 176. 

Neb.—Reid v. Brechet, 220 N.W. 690, 
117 Neb. 411. 

N.T.—Rhodes v. Ocean Accident & 
Guarantee Corporation, 267 N.T.S. 
214, 235 App.Div. 340—Burgess 

Bros. Co. V. Stewart, 187 N.Y.S. 
873, 114 Misc. 673—Burgess Bros. 
Co. v. Stewart. 184 N.Y.S. 199, 112 
Misc. 347, affirmed 185 N.Y.S. 85. 
194 App.Div. 913—Michaels v. Hill¬ 
man, 183 N.Y.S. 195, 112 Misc. 395. 
N.C.—^Kirby v. Reynolds, 193 S.E. 
412, 212 N.C. 271—Swann v. Mar¬ 
tin, 182 S.B. 16. 191 N.C. 404. 


Ohio.—In re Bostwlck, 29 Ohio N.P.. 
N.S., 21. appeal dismissed 180 N. 
E. 713, 125 Ohio St. 182, 36 Ohio L. 

R. 229. and affirmed 181 N.E. 905, 
43 Ohio App. 76, 11 Ohio L.Abs. 
259. 

Okl.—Dunham v. Marine Midland 
Trust Co. of New York, 53 P.2d 254. 
256. 175 Okl. 461—Clark v. Sloan, 
37 P.2d 263, 169 Okl. 347—Mangum 
Electric Co. v. Border. 222 P. 1002, 
101 Okl. 64. 

Or.—Pitts V. King. 15 P.2d 379, 141 
Or. 23. modified on other grounds 
15 P.2d 472, 141 Or. 23—Moreland 
Theatres Corporation v. Portland 
Moving Picture Mach. Operators’ 
Protective ITnion, Local No. 169, 12 
P.2d 333, 140 Or. 35—G. Heitkemper 

V. Central Labor Council of Port¬ 
land and Vicinity, 192 P. 765. 99 
Or. 1. 

Tenn. — Brumley v. Chattanooga 
Speedway & Motordrome Co., 198 S. 

W. 775, 138 Tenn. 634—Allen v. 
Melton. 99 S.W.2d 219, 20 Tenn. 
App. 387. 

Tex.—State v. Standard Oil Co., 107 

S. W.2d 550, 130 Tex. 313, reversing. 
Civ.App.. 82 S.W.2d 402—North 
Texas Gin Co. v. Thomas, Civ.App., 
277 S.W. 438—Meurer v. Hooper, 
Civ.App., 271 S.W. 172—Palatine 
Ins. Co. V. Griffin, Civ.App., 202 S. 
W. 1014, reversed on other grounds 
Griffin v. Palatine Ins. Co., Com. 
App., 235 S.W. 202, set aside 238 
S.W. 637. 

Va.—Werth v. Fire Companies’ Ad¬ 
justment Bureau, 171 S.E. 265, 
160 Ya. 845, certiorari denied 54 S. 
Ct. 74. 290 U.S. 669, 78 L.Ed. 570. 
Wash.—Eyak River Packing Co. v. 
Huglen, 265 P. 123, 143 Wash. 229, 
affirmed 257 P. 638. 143 Wash. 229. 
Wis.—Polacheck v. Michiwaukee Golf 
Club. 222 N.W. 806, 197 Wis. 596— 
Wachowski v. Lutz. 201 N.W. 234, 
184 Wis. 584. 

12 C.J. p 540 note 4. 

“An association of persons will not 
he permitted to accomplish a lawful 
purpose by the use of unlawful acts, 
and conversely will not he permitted 
to accomplish an unlawful purpose 
even by means that would otherwise 
be lawful.’’—^Parker Paint & Wall 
Paper Co. v. Local Union No. 813, 105 
S.E. 911, 87 W.Va. 631. 16 A.L.R. 222. 

Olvll and criminal offense 

(1) In its Inception, conspiracy, al¬ 
though limited in nature, was both 
a civil and criminal offense.—Garsed 
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V. Sugarman, 126 So. 167, 99 Fla. 
191. 

(2) Criminal conspiracy see infra 
S 34 et seq. 

Kietorical statement 

(1) By the rules of the common 
law an action of conspiracy, or, to 
use an equivalent expression, a writ 
of conspiracy was never allowed ex¬ 
cept in two cases; one for conspiracy 
to procure a man to be indicted for 
treason; the other for a conspiracy 
to prosecute a man for a felony by 
which life was put in danger. 

Mass.—Parker v. Huntington, 2 Gray 

124. 

N.Y.—Verplanck v. Van Buren, 76 
N.Y. 247—Jones v. Baker, 7 Cow. 
445. 

(2) Even In respect of the two 
cases for which a writ of conspiracy 
would lie such remedy has become 
obsolete. 

Mass.—Parker v. Huntington, supra. 

W. Va.—Porter v. Mack, 40 S.E. 459, 
60 W.Va. 681. 

(3) An action on the case in the 
nature of a conspiracy which fur¬ 
nishes a more adequate and llher«,l 
remedy was adopted.—Jones v. Baker, 
7 Cow. 445. 

2 . Iowa.—Runyan v. Farmers’ Bank 
of Liberty Center, 230 N.W. 418, 
210 Iowa 147. 

11 C.J. p 1221 note 29—12 C.J. p 540 
note 4 [u] (12). 

3. Iowa.—Runyan v. Farmers’ Bank 
of Liberty Center, 230 N.W. 418, 
210 Iowa 147. 

4. Cal.—Frost v. Hanscomc, 246 P. 

53, 198 Cal. 500—Mox, Inc. v. 

Woods, 262 P. 302, 202 Cal. 676— 
Mclntlre v. Chevrolet Motor Co. of 
California, 1 P.2d 40, 116 Cal.App. 
187-Lee v. Folcey, 294 P. 742, 110 
Cal.App. 607. 

Conn.—Williams v. Maislen, 165 A. 
455, 116 Conn. 433. 

Neb.—Reid v. Brechet, 220 N.W. 690, 
117 Neb. 413. 

N.Y.—Kehoe v. Leonard, 163 N.Y.S. 

357, 176 App.Div. 626. 

Ohio.—Caracclolo v. Bonnell, 14 N.E. 

2d 361, 67 Ohio App. 397. 

Tenn.—Iten Biscuit Co. v. Hamilton 
Nat. Bank. 65 S.W.2d 616, 16 Tenn. 
App. 655. 

12 C.J. p 542 note 13. 

6. Mich.—Sohin v. Frederick. 211 N. 

W. 71. 236 Mich. 601. 

6. U.S.—U. S. v. American Column 
& Lumber Co., D.C.Tenn., 263 F. 
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defendants acted illegally or maliciously with the 
same end in view docs not constitute a conspiracy, 
unless such acts were done pursuant to a mutual 
agreement.*^ An unlawful combination is none the 
less unlawful, however, because it exists under a 
self-imposed constitution and is governed by by¬ 
laws, and because it conducts its operations in a 
public or semipublic way, asserting the right, in pur¬ 
suit of its purposes, to interfere with individual lib¬ 
erty and with public interests; and, in a proceeding 
for damages for wrongdoing by such a combination 
to the special injury of an individual, the constitu¬ 
tion and by-laws of the association constitute no 
protection as against compensatory damages.^ 

The mere knowledge, acquiescence, or approval 
of the act, without cooperation or agreement to co¬ 
operate, is not enough to constitute one a party to 
a conspiracy.® There must be intentional partici¬ 
pation in the transaction with a view to the fur¬ 
therance of the common design and purpose.^® 

Character of agreement. No formal agreement 
between the parties to do the act charged is nec- 
es«ary; it is sufficient that the minds of the parties 
meet understandingly so as to bring about an intelli¬ 


gent and deliberate agreement to do the acts and 
to commit the offense charged, although such agree¬ 
ment is not manifested by any formal words,or 
by a written instrument.^® If two persons pursue 
by their acts the same object often by the same 
means, one performing one part of the act and the 
other another part of the act, so as to complete it 
with a view to the attaining of the object which 
they are pursuing, this will be sufficient to constitute 
a conspiracy.!® It is not essential that each con¬ 
spirator have knowledge of the details of the con¬ 
spiracy!^ or of the exact part to be performed by 
the other conspirators in execution thereof;!® nor 
is it necessary that the details be completely work¬ 
ed out in advance to bring a given act within the 
scope of the general plan.!® 

§ 3. - Object 

A purpose unlawful in Itself or In the means to be 
employed for its accomplishment is a requisite of an 
actionable conspiracy. 

To constitute a conspiracy the purpose to be ef¬ 
fected by it must be unlawful in its nature or in the 
means to be employed for its accomplishment,!^ 
and, where the object in view is lawful and no un- 


147, affirmed American Column & 
Lumber Co. v. U. S.. 42 S.Ct. 114. 
257 U.S. 377, 66 L.Ed. 284. 21 A.L.R. 
1093, motion denied American Col¬ 
umn & Lumber Co. v. U. S., 40 S. 
Ct. 688. 

Cal.—Wells V. Lloyd, 56 P.2d 517, 6 
Cal.2d 70. 

Ga.—Kerr v. Du Free, 132 S.E. 393, 
35 Ga.App. 122. 

La.—Cassidy v. Hollman & Spiers, 
126 So. 733, 13 La.App. 468. 

Neb.—Ashby v. Peters, 258 N.W. 639, 
128 Neb. 338, 99 A.L.R. 843—Reid 
V. Brechet, 220 N.W. 590. 117 Neb. 
411. 

N.Y.—Conner v. Bryce, 170 N.Y.S. 94. 
Tenn. — Brumley v. Chattanooera 
Speedway & Motordrome Co., 198 
S.W. 775, 138 Tenn. 534—Iten Bis¬ 
cuit Co. V. Hamilton Nat. Bank, 65 
S.W.2d 616, 16 Tenn.App. 655. 

Tex.—Standard v. Texas Pacific Coal 
& Oil Co., Civ.App., 47 S.W.2d 443, 
450, citing Coipiu Jarla. 

12 C.J. p 643 note 20. 

7. Pa.—Newall v. Jenkins, 26 Pa. 
169. 

12 C.J. P 543 note 22. 

8l Mo.—Charles A. Olcott Planing 
Mill Co. V. Fuelle, 114 S.W. 1013— 
Lohse Patent Door Co. v. Fuelle, 
114 S.W. 997, 216 Mo. 421. 128 Am. 
S.R. 492, 22 L.R.A.,N.S., 607. 

9. Mo.—Burton v. Maupin, App., 281 
S.W. 83, 89. quoting Ctoxpua Juris. 
12 C.J. p 644 note 24. 
lOi Ill.—Tribune Co. v. Thompson, 
174 N.E. 661, 842 Ill. 608. 

ICd.—Canton Lumber Co. v. L. H. 


Burton Lumber Co., 121 A. 834, 143 
Md. 9. 

Mass.—Antoine v. Commonwealth 
Trust Co., 166 N.E. 12, 266 Mas-s. 
202 . 

Mo.—Burton v. Maupin, 281 S.W. 83, 
89, quoting Corpus Juris. 

Tenn. — Brumley v. Chattanooga 
Speedway & Motordrome Co., 198 
S.W. 775, 138 Tenn. 634. 

Tex.—Palatine Ins. Co. v. Griffin, Civ. 
App., 202 S.W. 1014, 1024, citing 
Corpus Juris, and reversed on other 
grounds Griffin v. Palatine Ins. Co., 
Com.App.. 236 S.W. 202, set aside 
238 S.W. 637. 

12 C.J. p 644 note 26. 

II. U.S.—Calcutt V. Gerlg, C.C.A. 
Tenn., 271 F. 220. 

Ga.—Burrus Motor Co. v. Patterson- 
Pope Motor Co., 179 S.E. 171, 50 Ga. 
App. 801. 

III. —People V. Small, 150 N.E. 486, 
319 Ill. 437. 

Ind.—Hamilton v. Cooley, 184 N.E. 
668, 99 Ind.App. 1, dissenting opin¬ 
ion, 187 N.E. 762. 99 Ind.App. 1. 
Iowa.—Stambaugh v. Haffa, 268 N. 

W. 137, 217 Iowa 1161. 

La.—Cassidy v. Hollman & Spiers, 
126 So. 733, 18 La.App. 468. 

Mo.—^Dietrich v. Cape Brewery & 
Ice Co., 286 S.W. 88, 815 Mo. 507— 
Browning v. Browning, 41 S.W.2d 
860, 226 Mo.App. 322. 

Okl.—Democrat Printing Co. v. John¬ 
son, 175 P. 787, 71 Okl. 128—Felt 
V. Westlake, 174 P. 1041, 68 Okl. 
294. 

Or.—Q. Heltkemper v. Central Labor 
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Council of Portland and Vicinity, 
192 P. 766, 99 Or. 1. 

Tenn. — Brumley v. Chattanooga 
Speedway & Motordrome Co., 198 
S.W. 775, 138 Tenn. 634. 

Tex.—Oliver v. Huckins, Civ.App., 
244 S.W. 626. 

Wis.—Drexler v. Zohlen. 267 N.W. 
675, 216 Win. 483—Wachow.ski v. 
Lutz, 201 N.W. 234, 184 Wis. 584— 
Lange v. Heckel, 176 N.W. 788, 171 
Wis. 69. 

12 C.J. p 644 note 27. 

15. Ill.—Franklin Union No. 4 v. 
People, 77 N.E. 176, 220 Ill. 355. 110 
Am.S.R. 248, 4 L.R.A.,N.S.. 1001, 
reversing 121 Ill.App. 647—Hard¬ 
ing V. American Glucose Co., 65 N. 
E. 577, 182 111. 551, 74 Am.S.R. 189. 
64 L.R.A. 738. 

13 . La.—Cassidy v. Hollman & 
Spiers, 126 So. 733, 13 La.App. 468. 

12 C.J. p 545 note 30. 

14 . Tenn.—Brumley v. Chattanooga 
Speedway & Motordrome Co., 198 
S.W. 776, 138 Tenn. 634. 

16 . Or.—G. Heitkemper v. Central 
Labor Council of Portland and Vi¬ 
cinity, 192 P. 766, 99 Or. 1. 

12 C.J. p 646 note 33. 

lAi U.S.—U. S. v. Pan-American Pe¬ 
troleum Co.. C.C.A.Cal., 66 F.2d 768, 
reversing, D.C., 46 F.2d 821, and 
certiorari denied Pan American Pe¬ 
troleum Co. V. U. S., 68 S.Ct. 14, 287 
U.S. 612, 77 L.Ed. 682. 

17. Ga.—^Vandhitch v. Alverson, 183 
S.E. 106, 62 Ga.App. 808. 

Kan.—Atchison, etc., R. Co. v. Brown, 
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lawful means are used, there can be no civil action fully to violate some public or individual right.** 

for conspiracy,even though damage results^* and 

even though defendants acted with malicious mo- § 4. — Means 

tives.*® 

The meani contemplated to effect the purpoee of ■ 
The unlawfulness of a conspiracy may be found combination are material only if the purpoee la lawful, 

in the end sought*i and, as will be shown infra § 4. 

where the object is unlawful, the means contem- A conspiracy which has for its object the ac- 
plated to effect it arc immaterial. The purpose need complishment of a lawful purpose may be brought 
not be necessarily to perform a criminal act, but into condemnation of the law by doing unlawful 
the purpose is unlawful when it is proposed wrong- things to consummate that purpose.** In view of 


102 P. 469, 80 Kan. 312, 133 Am. 
S.R. 213, 23 L.R.A..N.S.. 247, 18 
* Ann-Cas. 346. 

Tex.—MorrisH v. Knopper, Civ.App., 
272 S.W. 542. 

Xaliolous laterfercnce with rlffhta 

To Interfere maliciously with and 
induce another to act injuriously to a 
third party is actionable —Hansom v. 
Dollar S. S. Line, D.C.Wash., 2 R 
Supp. 409. 

18l Ga.—Martha Mills v. Moseley, 
179 S.K. 169, 60 Ga.App. 536. 

Ind.—Hamilton v. Cooley, 184 N.E. 
668, 99 Ind.App. 1. dissenting: opin¬ 
ion 187 N.R 762, 99 Ind.App. 1— 
Kandis v. Pusch. 165 N.E. 618, 86 
Ind.App. 246. 

Iowa.—Olmsted, Inc. v. Maryland 
Casualty Co., 253 N.W. 804, 218 
Iowa 997. 

Ky.—Turner v. Linton, 109 S.W.2d 
642, 270 Ky. 297—Wise v. Darncml, 
18 S.W.2d 948, 230 Ky. 113. 

Mass.—Berman v. Holdsworth, 174 N. 
E. 478, 274 Mass. 260—De Wolfe 
V. McAllister, 118 N.E. 885, 229 
Mass. 410. 

Mo.—Reger v. First Nat. Bank, 279 
S.W. 1053, 221 Mo.App. 54. 

Mont.—Empire Theater Co. v. Cloke, 
163 P. 107, 63 Mont. 183, L.K.A. 
1917E 383. 

N.Y.—Walsh V. Judge, 179 N.E. 264, 
268 N.Y. 76, reversing 249 N.Y.S. 
803, 233 App.Div. 651—Rhodes v. 
Ocean Accident & Guarantee Cor¬ 
poration, 267 N.Y.S. 214, 236 App. 
Div. 340—Carroll Bldg. Corporation 
V. Louis Greenberg Plumbing Sup¬ 
plies, 214 N.Y.S. 42, 216 App.Div. 
268, affirmed 155 N.E. 890, 244 N.Y. 
643—Beardsley v. Kilmer, 193 N. 
Y.S. 286, 200 App.Div. 378—Cooke 
V. Dodge, 299 N.Y.S. 257, 164 Misc. 
78—Stamabells v. Mickros, 239 N. 
Y.S. 225, 136 Misc. 46. 

N.C.—Kirby v. Reynolcii, 193 S.E 
412, 212 N.C. 271—Swann v. Mar¬ 
tin, 132 S.E. 16, 191 N.C. 404. 
Okl.—Walker v. Mills, 78 P.2d 697, 
182 Okl. 480—Shaw v. Cross, 201 
P. 811, 83 Okl. 273. 

Pa.—Rosenblum v. Rosenblum, 181 
A. 683, 320 Pa. 103. 

Tex.—^Meurer v. Hooper, Civ.App., 
271 S.W. 172. 

Va. —^Werth v. Fire Companies* Ad¬ 
justment Bureau, 171 S.E. 266, 160 


Va. 846, certiorari denied 64 S.Ct. 

74, 290 U.S. 669, 78 L.Ed. 670. 

Wis.—Polacheck v. Michiwaukee Golf 

Club. 222 N.W. 806, 197 Wis. 695. 

12 C.J. p 646 note 40. 

Parsult of legal remedies 

(1) An alleged conspiracy between 
a co-partner and others who deprived 
plaintiH of his interest in the part¬ 
nership, was not actionable where all 
proceedings had were legal remedies 
pursued in a legal way by parties 
entitled thereto.—Dalury v. Rezinas. 
170 N.Y.S. 1045, 183 App.Div. 456. 

(2) So a lawful foreclosure of 
mortgage would not be an intention¬ 
al invasion of a legally protected in¬ 
terest without legal Justification 
which would create liability for con¬ 
spiracy to defraud.—DesLauries v. 
Shea. Mass., 13 N.E.2d 932—Antoine 
V. Commonwealth Trust Co., 166 N. 
E. 12. 266 Mass. 202. 

Union label 

As regards whether or not a 
scheme of defendants allegedly seek¬ 
ing to compel the use of a union la¬ 
bel on cigars manufactured by plain¬ 
tiff is an unlawful con.Mpiracy, the 
label, certifying cigars to have been 
made by a first-class workman, mem¬ 
ber of the union, and imposing cer¬ 
tain limilaliuns as to its use. Is au¬ 
thorized by Labor L. § 15, and owner 
of label or another may recommend 
purchase of goods in preference to 
others. Furthermore, in view of the 
purpose of an authorized use of the 
label, neither a limitation that it 
shall not be used, except where cer¬ 
tain rates of wages prevail, nor that 
it shall not be used on machine-made 
cigars is unlawful; and a provision 
thereof, intended to some extent as 
a warranty of quality, that it shall 
not be allowed on cigars selling for 
less than twenty dollars a thousand, 
is not improper, as it does not pro¬ 
hibit manufacture and sale of such 
cigars, but only prohibits attaching 
of label thereto.—^Justin Seubert, Inc. 
V. Reiff. 164 N.Y.S. 622, 98 Misc. 
402. 

19 . N.Y.—Cooke v. Dodge. 309 N.Y. 

S. 267. 164 Misc. 78—Stamabelis v. 

Mickros, 289 N.Y.S. 226. 186 Misc. 

46. 

Va.—^Werth v. Fire Companies’ Ad¬ 
justment Bureau. 171 8.E. 265, 160 
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Va. 846, certiorari denied 64 S.Ct. 
74. 290 U.S. 657, 78 L.Ed. 670. 

80l .N.Y.—Walsh v. Judge, 179 N.E. 
264. 258 N.Y. 76, reversing 249 N.Y. 
S. 803, 233 App.Div. 661—Rhodes v. 
Ocean Accident & Guarantee Cor¬ 
poration, 257 N.Y.S. 214, 235 App. 
Div. 340—Beardsley v. Kilmer, 198 
N.y.S. 286, 200 App.Div. 378—Cooke 

V. Dodge, 299 N.Y.S. 257, 164 Misc. 
78—Stamabelis v. Mickros. 23£t N. 
Y.S. 225, 136 Misc. 46—Justin Seu¬ 
bert, Inc. v. Reiff. 164 N.Y.S. 622, 
98 Misc. 402. 

Wis.—Polacheck v. Michlwaukee Golf 
Club, 222 N.W. 806, 197 Wis. 696. 

81. U.S.—Truax v. Corrigan, 42 S. 
Ct. 124, 257 U.S. 312, 66 L.Ed. 264, 
27 L.R.A. 375, reversing 176 T. 670, 
20 Ariz. 7. 

Mass.—A. T. Stearns Lumber Co. v. 
Howlett, 167 N.E. 82, 260 Mefss. 45, 
52 A.Ij R. 1126—Mechanics’ Foun¬ 
dry & Machine Co. v. Lynch, 128 
N.E. 877, 236 Mass. 604, 12 A.L.R. 
1067. 

12 C.J. p 645 note 36. 

PreJndloe or oppression 

A combination is a conspiracy in 
law, whenever the act to be done has 
a necessary tendency to prejudice the 
public or oppress individuals by un¬ 
justly subjecting them to the power 
of the confederates and giving effect 
to the purposes of the latter, wheth¬ 
er of extortion or mischief. 

Md.—^Klingel’s Pharmacy v. Sharp & 
Dohme, 64 A. 1029. 104 Md. 218, 
7 L.R.A.,N.S.. 976, 118 Am.S.R. 399, 
9 Ann.Cas. 1184. 

N.Y.—Sultan v. Star Co., 174 N.Y.S. 
62, 106 Misc. 43. 

88 . Tex.—Palatine Ins. Co. v. Grif¬ 
fin, Civ.App., 202 S.W. 1014, re¬ 
versed on other grounds Griffin v. 
Palatine Ins. Co., Com.App., 236 S. 

W. 202, set aside 238 S.W. 637. 

83. U.S.—Truax v. Corrigan, 42 S.Ct. 

124, 267 U.S. 812, 66 L.Ed. 264, 27 
A.L.R. 375, reversing 176 P. 670, 
20 Ariz. 7—United Leather Work¬ 
ers’ International Union v. Herkert 
& Meisel Trunk Co., C.C.A.Mo., 284 
F. 446, affirming, D.C., Herket & 
Meisel Trunk Co. v. United Leath- 
erworkers’ International Union, Lo¬ 
cal Lodge or Union No. 66, 268 F. 
662, and reversed on other grounds 
United Leather Workers' Interna- 
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the rules stated supra § 3, however, if the object of 
the combination is unlawful, the means contemplat¬ 
ed to effect such object are immaterial,and are 
actionable even though of themselves innocent.^® 

§ 5. - Overt Act 

Unless an overt act has been committed, there is no 
civil liability for conspiracy. 

As shown infra § 43, it is not essential to crimin¬ 
al liability for conspiracy that any overt act should 
have been committed in furtherance thereof, unless 
otherwise provided by statute. To create civil lia¬ 
bility, however, there must have been an act done by 


one or more of the conspirators pursuant to the 
scheme and in furtherance of the object.^® 

§ 6. — Damage Caused 

Civil liability depends on the Infliction of damage. 

As shown infra § 44, it is not essential to crim¬ 
inal liability for conspiracy that the object of the 
conspiracy should have been accomplished. Civil 
liability rests on different grounds, however, and, 
unless actual damage has resulted from something 
done by one or more of the conspirators in fur¬ 
therance of the object of the conspiracy, no civil 
action lies against anyone but, if a conspiracy 


tional Union. Local Lodgre or Union 
No. 66, V. Ilerkert & Moisei Trunk 
Co., 44 S.Ct. iJUa. 265 U S. 457, 68 
L.Ed. 1104, 33 A.L.R. 566—U. S. v. 
American Column & Lumber Co.. 
D.C.Tenn., 263 F. 147. affirmed 
American Column & Lumber Co. 
v.‘ U. S.. 42 S.Ct. 114, 257 i:.S. 377. 
66 L.Ed. 284, 21 A.L.R. 1003, motion 
denied American Column &. Lumber 
Co. V. U. S., 40 set. 588. 

Ga.—Vandhitch v. A1 verson, 183 S.E. 

105, 52 Ga.App. 308. 

Mass.—A. T. Stearns Lumber Co. v. 
Howletl, 157 N.E 82, 260 Mass. 45. 
52 A.L.R. 112.5—Willett v Herrick, 
136 N.E. 366. 242 M.ass. 471—Mar- 
tineau v. Foley, 120 N.E. 445. 231 
Mass. 220, 1 A.L.R. 1145. 

N.Y.—Michaels v. Hillman. 183 N.Y. 
S. 195, 112 Misc. 395—Grand Shoe 
Co. V. Children's Shoe Workers* 
Union, 187 N.Y.S. 886. 

Or.—Moreland Theatres Corporation 
V. Portland Moving Picture Mach. 
Operators’ Protective Union, Local 
No. 159, 12 P.2d 333. 140 Or. 35. 
Wis.—^AVachowski v. Lutz. 201 N.W. 

234. 184 Wis. 584. 

12 C.J. p 546 note 41. 

Fnblle oontraots 

It is not nece.ssary that the joint 
purpose or Intent of the actors be to 
commit a criminal or even an unlaw¬ 
ful act; it is sufficient if their intent 
is to do or accomplish a lawful act 
by surreptitious or unlawful means. 
This IS especially true when the ob¬ 
ject of the joint purpose of the 
actors is the formation or making 
of a public contract with an officer 
of the government.—U. S. v. Pan- 
American Petroleum Co., D.C.Cal., 6 
F.2d 43, affirmed in part and reversed 
on other grounds in part, C.C.A., Pan- 
American Petroleum Co. v. U. S., 9 
P.2d 761, certiorari granted Pan- 
American Petroleum & Transport Co. 
V. U. S., 46 S.Ct. 356, 270 U.S. 640. 
70 L.Bd. 776, affirmed 47 S.Ct. 416, 
273 U.S. 456, 71 L.Ed. 734. 

2lL U.S.—Terminal Warehouse Co. 
V. Pennsylvania R. Co., D.C.Pa., 7 
F.Supp. 484. reversed on other 
grounds, G.C.A., Pennsylvania R. 


Co. v. Terminal Warehouse Co., 78 
F.2d 591. certiorari granted Termi¬ 
nal Warehou.se Co. v. Pennsylvania 
R. Co.. 56 set. 137, 296 U.S. 560 . 
80 L.Ed. 39.5. affirmed 56 S.Ct. 546. 
297 U.S. 500. 80 L.Ed. 827. 

Conn.—Miller v. Perlroth, 110 A. 535, 
537, 95 Conn. 79, citing Corpus 

Juris. 

N.Y.—liourke v. Elk Drug Co., 77 N. 

y.S 373, 75 App.Dlv. 145. 

Or.—Moreland Theatres Corporation 
V. Portland Moving Picture Mach. 
Operators’ Protective Union Local 
No. 159, 12 P.2d 333. 140 Or. 35 
Wis.—Wachowski v. Lutz, 201 N.W. 

234. 184 Wis. 684. 

12 C.J. p 545 note 36. 

25. U.S.—Scavenger Serviee Corpo¬ 

ration V. Courtney, C.C.A.lIl., 85 
F.2d 825, 

Mont.—Biering v. Ringling, 240 P. 
829, 74 Mont. 176. 

2& U.S.—Lewis Invisible Stitch 

Mach. Co. V. Columbn Rlindstilch 
Mach. Mfg. Corporation, C.C.A.N. 
y., 80 F.2d 862—Northern Kentuc¬ 
ky Telephone Co. v. Southern Bell 
Telephone & Telegraph Co., D.C. 
Ky., 1 F.Supp. 676, affirmed. C.C A., 
73 F.2d 333, 97 A.L.R. 133, certio¬ 
rari denied 55 S.Ct. 546, 294 U.S. 
719, 79 L-Ed. 1251—Lynes v. 

Standard Oil Co., D.C.S.C., 300 F. 
812. 

Cal.—Mox, Inc. v. Woods, 262 P. 302, 
202 Cal. 675—Moropoulos v, C. H. 
& O. B. Fuller Co., 200 P. 601, 186 
Cal. 679—Peterson v. Corporation 
of America, 69 P.2d 904, 21 Cal. 
App.2d 527, followed 69 P.2d 909, 
21 Cal.App.2d 748—Harris v. 
Hirschfeld, 56 P.2d 1252, 13 Cal. 
App.2d 204—Kinney v. Postal Tele¬ 
graph-Cable Co., 10 P.2d 1043, 123 
Cal.App. 70—Mclntlre v. Chevrolet 
Motor Co. of California, 1 P.2d 40, 
115 Cal.App. 187—Lee v. Folcey, 
294 P. 742, 110 CaLApp. 607. 

Conn.—^Williams v. Malslen, 165 A. 
456, 116 Conn. 433—Santoro v. 

Mack, 145 A. 273, 277. 108 Conn. 
683, citing Corpus Juris. 

Ga.—Reeves v. Maynard, 128 S.E. 181, 
32 Oa.App. 880. 
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Idaho.—Dahlquist v. Mattson, 238 P. 
883. 40 Idaho 373. 

Ill.—Kovar v. Bremer, 13 N.R.2d 656, 
294 Ill.App. 225. 

Ind.—ITnion Loan & Trust Co. of Un¬ 
ion City V. Hottmire. 4 N.E.2d 58, 
59, 103 Ind.App. 499, citing Corpus 
Juris —Hamilton v. Cooley, 184 N. 
E. 568, 99 Ind.App. 1, dissenting 
opinion, 187 N.E. 762, 99 Ind.App. 1. 

Iowa.—Hall v. Swanson, 206 N.W. 
671, 201 Iowa 134. 

Kan.—Harvey v. Tucker. 12 P.2d 847, 
848, 136 Kan. 61. citing Corpus 

Juris —Federal Reserve Life Ins. 
Co. V. Gregory, 294 P. 859, 861, 132 
Kan 129, citing Corpus Juris. 

Ky.—Newman v. Woolley, 255 S W. 
1050, 201 Ky. 139. 

Mo.—Seegers v. Marx & Haas Cloth¬ 
ing Co., 66 S.AV.2d 626, 334 Mo. 
632. 

Mont.—Mining Securities Co. v. Wall, 
45 P.2d 302. 99 Mont. 596. 

N.II.—Langley v. Langley, 153 A. 9, 
84 N.H. 515—Fitzhugh v. Grand 
Trunk Ry. Co., 115 A. 803, 80 N.H. 
185. 

N.Y.—Rhodes, v. Ocean Accident & 
Guarantee Corporation, 267 N.Y.S. 
214, 235 App.Dlv. 340. 

Pa.—Pension Mut. Life Ins. Co. v. 
Whlteley, 104 A. 658, 261 Pa. 304. 

Tex.—Palatine Ins. Co. v. Griffin. Civ. 
App., 202 S.W. 1014, 1019, citing 
Corpus Juris, reversed on other 
grounds Griffin v. Palatine Ins. Co., 
Com.App., 135 S.W. 202, set aside 
238 S.W. 637. 

12 C.J. p 581 note 62. 

27. U.S.—United States v. Pan- 

American Petroleum Co.. C.C.A.Cal., 
65 F.2d 753, 778, quoting Corpus 
Juris, and certiorari denied Pan- 
American Petroleum Co. v. United 
States. 53 S.Ct. 14. 287 U.S. 612, 77 
L.Ed. 532—Henderson v. Midwest 
Refining Co., C.C.A.Wyo., 43 F.2d 
23, affirming, D.C., Bon v. Midwest 
Refining Co., 30 F.2d 410—Northern 
Kentucky Telephone Co. v. South¬ 
ern Bell Telephone & Telegraph 
Co., D.C.Ky., 1 F.Supp. 676, affirm¬ 
ed, C.C.A., 78 F.2d 383, 97 A.L.R. 
138, certiorari denied 66 S.Ct. 646, 
294 U.S. 719, 79 L.Ed. 1261—Lynes 
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is conceived and executed, and a private injury re¬ 
sults, the one so injured has a right of action 
against the conspirators.^* 

§ 7. Criminal Act Not Essential to Liability 

A conspiracy may be civilly actionable even though 
not involving a crime. 

As Stated in Corpus Juris, which has been quoted 
and cited with approval, while one who suffers from 
a conspiracy forbidden by the criminal law may 
maintain a civil action for damages caused by the 


parties to the combination,*® it is not essential to 
civil liability for a consummated conspiracy to do 
an unlawful act that the means resorted to to effect 
the purpose should be criminal or that the act 
should be criminal.*® It is sufficient if it be to com¬ 
mit an act wrongful because of its affording a 
ground of action, either civilly or criminally.*^ 

§ 8. Necessity for Act Which Would Impose 
Liability Independently of Conspiracy 

Except under extraordinary circumstances there can 
be no independent tort for conspiracy; but an act com- 


V. Standard Oil Co.. D.C.S C., 300 
F. 812, 817, citiniir Corpus Juris. 
Cal.—Shiba v. Chlkuda. 7 P.2d 1011, 
214 Cal. 786—Mox. Inc., v. Woods. 
262 P. 802. 202 Cal. 675—Kinney 
V. Postal Telegrraph-Cable Co., 10 
P.2d 104.3. 123 Cal.App. 7fl'-Rich- 
mond Terminal Corporation v. Parr 
Terminal Co.. 2 P.2d 570. 116 Cal. 
App. 368—Mc-Intire v. Chevrolet 
Motor Co. of California, 1 P 2d 40, 
115 Cal.App. 187 —Lee v. Foloey, 
294 P. 742. 110 Cal.App. 607— 

Doughty V. Moors. 175 I*. 273, 38 
Cal.App. 48. 

Colo.—Morrison v. Ooodspeed, 68 P. 
2d 458, 100 Colo 470, dissenting 
opinion. 71 P.2d 154. 100 Colo. 4 70. 
Conn.—Williams v. Mai.slen, 165 A. 
466, 116 Conn 433—Suntoro v. 

Mack, 146 A. 273. 277. 108 Conn. 
683, citing Corpus Juris. 

Ga.—Brown v. Jacobs’ Pharmacy Co., 
41 S.E. 653, 115 Ga. 429, 90 Am.S. 
R. 126, 67 L.R.A. 54 7—Reeves v 
Maynard, 123 S E. 181, 32 (la App 
380. 

Idaho.—Dahlquist v. Mattson, 233 P. 
883, 40 Idaho 378. 

Ill.—Kovar v. Bremer, 13 N.E 2d 656. 
294 III.App. 225. 

Ind.—Williams v. Citizens’ Gas Co.. 
188 N.E. 212. 206 Ind. 448—Union 
Loan & Trust Co. of Union City v. j 
Hottmire, 4 N.E.2d 58. 59, 103 Ind. 
App. 499, citing Corpus Juris— 
Hamilton v. Cooley, 184 N.E. 568. 
99 Ind.App. 1. dissenting opinion. 
187 N.E. 762, 99 Ind.App. 1—Jones 
V. Hurst, 149 N.E. 449. 83 Ind.App. 
647. 

Iowa.—Roggensack v. Winona Monu¬ 
ment Co., 233 N.W. 493, 211 Iowa 
1307—Hall V. Swanson, 206 N.W. 
671. 201 Iowa 134. 

Kan.—Harvey v. Tucker. 12 P.2d 
847, 848, 136 Kan. 61, citing Cor¬ 
pus Jbris. 

Ky.—Shields v. Booles. 88 S.W.2d 
677, 238 Ky. 678. 

Me.—Franklin v. Erickson. 146 A. 
437. 128 Me. 181. 

Md.—Miller v. Preston, 199 A. 471— 
Rent-a-Car Co. v. Globe & Rutgers 
Fire Ins. Co., 166 A. 847. 862. 161 
Md. 249, citing Corpus Juris— 
Canton Lumber Co. v. L. H. Burton 
Lumber Co., 121 A. 884, 143 Md. 9. 
Mass.—Whitcomb v. Reed-Prentice 


Co., 169 N.E. 922. 262 Mass. 348— 
McAuslan & Nutting v. Futurity 
Thread Co.. 150 N.E. 96. 254 Mass. 
216—De Wolfe v. McAllister, 118 
N.E. 885, 229 Mass. 410. 

Mo—Seegers v. Marx & Haas Cloth¬ 
ing Co. 66 SW.2d 626, 334 Mo. 632 
—^Wolfcr.sberger v. Miller. 39 S.W. 
2d 758, 764. 327 Mo. 1150, citing 
Corpus Juris —Ilarelson v. Tyler, 
219 S.W 908. 281 Mo. 383. 

N.H—Daniels v. Barker, 200 A. 410 
—Langley v. Langley. 153 A. 9. 
84 N.H. 615. 

N.J.—Louis Kamm, Tnc., v. Plink. 
175 A. 62. 113 N J.Law 682, 99 A.L. 
R. 1. 

N.y.—Simmonds v. Sowers, 1 N.Y.S. 
2d 339, 253 App.Div. 819—Herman 
V. Gutman. 280 N.Y.S. 410, 244 
App.Div. 694—Rhodes v. Ocean Ac¬ 
cident & Guarantee Corporation, 
257 N.Y.S. 214, 236 App.Div. 340 
—Miller v. Spitzer, 229 N.Y.S. 526, 
224 App.Div. 39—Beardsley v. Kil¬ 
mer. 193 N.Y.S. 285, 200 App.Div. 
378—Bimberg v. Texa.s Co., 177 N. 
Y.S. 305, 188 .App.Div. 586—Borgos 
V. Price, 250 N.Y.S. 4 57, 140 Misc. 
287—Stamabelis v. Mickros, 239 N. 
Y.S. 225. 136 Misc. 46—Rothbaum 
V. Katcher, 2 N Y.S.2d 914—Lyons 

V. Scrlber. 174 N.Y.S, 332. 

N.D.—Wedwik v. Russell-Mlller Mill¬ 
ing Co., 256 N.W. 107, 108, 64 N.D. 
690, citing Corpus Juris. 

Ohio.—Bates v. Black, 23 Ohio N.P., 
N.S., 558. 

Okl.—Allen V. Ramsey. 41 P.2d 658, 
665, 170 Okl. 430, 97 A.L.R. 1269, 
quoting Corpus Juris —Clark v. 
Sloan, 37 r.2d 263, 169 Okl. 347— 
Nance v. Menefee, 242 P. 224, 226, 
112 Okl. 61, quoting Corpus Juris. 
Or.—House v. Equitable Savings & 
Loan Ass’n. 60 P.2d 763, 161 Or. 
427. 

Tenn.—Iten Biscuit Co. v. Hamilton 
Nat. Bank. 65 S.W.2d 615, 16 Tenn. 
App. 655—Donnelly v. Jackson, 2 
Tenn.Civ.A. 408. 

Tex.—Kelly v. National Bank of 
Denison, CIv.App.. 271 S.W. 261, 
263, citing Corpus Juris —Palatine 
Ins. Co. V. Griffin, CIv.App., 202 S. 

W. 1014, 1019, reversed on other 
grounds Griffin v. Palatine Ins. Co., 
Com.App.. 235 S.W. 202, set aside 
238 S.W. 687. 


Vt.—Boutwell V. Marr, 42 A. 607, 71 
Vt. 1. 76 Am.S.R. 746, 43 L.R.A. 
803. 

Wis. — Polacheck v. Michiwaukee 
Golf Club. 222 N.W. 806. 197 Wis. 
595. 

12 C..T. p 681 note 62. 

“An unexecuted or unsuccessful 
plan to do wrong is not a private in¬ 
jury.”—Daniels v. Barker. N.H., 200 
A. 410, 416. 

Right existing when suit brought 

Action cannot be maintained un- 
Ies.s right to recover damages exists 
when suit is brought.—Tennessee 
Pub. Co. V. Fitzhugh, 52 S.W.2d 157, 
165 Tenn. 1. 

Damage shown 

In a.csociation’8 action, against 
member delegated to purchase land 
and real estate broker for conspiracy 
to defraud association, in which 
there was evidence that member 
could have purchased property for 
association for less than price ac¬ 
tually paid, but procured sale for a 
greater price to enable broker to 
obtain commission to be split with 
member, member wa.s liable for dif¬ 
ference, as against contention that 
association was not damaged be¬ 
cause land was worth price paid.— 
Auto Workers’ Temple Ass’n v. Jan- 
Bon, 198 N.W. 992, 227 Mich. 430. 

a& B'la.—Garsed v. Sugarman, 126 
So. 157. 99 Fla. 191. 

29. N Y.—Kellogg v. Sowerby, 83 N. 
E. 47. 190 N.Y. 370. 

Wash.—Mitchell v. Hughes, 176 P. 
26, 29, 104 Wash. 231, quoting Cor¬ 
pus Juris. 

30. Wis.—White v. White. Ill N.W. 
1116, 132 Wis. 121. 

In Hew York an action strictly 
for conspiracy lies only for an in¬ 
jury resulting from a conspiracy for¬ 
bidden by the criminal law.—Lobel 
v. Trade Bank of New York, 229 
N.Y.S. 778, 132 Misc. 643. 

31. Okl.—Dunham v. Marine Mid¬ 
land Trust Co. of New Vork, 68 P. 
2d 254. 256, 175 Okl. 461. citing 
Corpus Juris. 

Wis.-White v. White, 111 N.W. 
1116, 132 Wis. 121. 
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mlttad by a oomblnatJon may ba unlawful and give riae 
to civil liability whan dona with malica, although tha 
aama act committed by an Individual would not. 

There can be no independent tort for conspiracy 
unless in a situation where mere force of numbers 
acting in unison or other exceptional circumstances 
may make a wrong,** and to prove a tort on the 
basis of mere force of numbers it must be shown 
that there was some peculiar power of coercion 
possessed by the combination which an individual 
standing in a similar relation to plaintiff would not 
have had.** However, an organized body of men 
working together can produce results very different 
from those which can be produced by an individual 
without assistance,^^ because of a greater power of 
coercion on the part of the combination,** and may 
make oppressive and dangerous that which, if it pro¬ 
ceeded from a single person, would be otherwise.*® 


The result of this greater power of coercion is that 
what is lawful for an individual is not the test of 
what is lawful for a combination of individuals.*^ 
Accordingly in a great many cases the rule is laid 
down broadly that, while the act of an individual 
may not give rise to civil liability, yet the same act 
committed by several acting in concert may be 
unlawful and constitute an actionable wrong.** On 
the other hand in a considerable number of deci¬ 
sions may be found equally broad statements to the 
effect that, where damages result from an act which, 
if done by one alone, would not afford ground of 
action, a like act would not be rendered actionable 
because done by several in pursuance of an agree¬ 
ment ;** that what one may lawfully do singly, two 
or more may lawfully agree to do jointly,^® even 
though they may have acted with a malicious mo¬ 
tive.^ ^ An analysis of the cases docs not disclose 


32. Mass.—DesLaurles v. Shea, 13 
N.E.2d 932. 

Pnhlic or qoaai-pnhllo Mpoot 

Act Is not actionable because num¬ 
ber of persons combine to accom¬ 
plish it, except where combination 
assumes public or quasi-public as¬ 
pect.—Morton v. Weet, 254 N.Y.S. 
665. 142 Misc. 473. 

33. Mass.—DesLiauries v. Shea. 13 
N.E.2d 932—Johnson v. East Bos¬ 
ton Sav. Bank, 195 N.E. 727, 290 
Mass. 441. 

36. U.S.—Hopkins v. Oxley Stave 
Co.. Kan., 83 F. 912, 28 C.C.A. 99. 

12 C.J. p 683 note 71. 

36w Mass.—Johnson v. East Boston 
Sav. Bank, 196 N.E. 727, 290 Mass. 
441. 

12 C.J. p 584 note 72. 

“The combination has hurtful pow¬ 
ers and influences, not possessed by 
the individual.” 

Mo.—Heim Brewing Co. v. Belinder, 
71 S.W. 691. 693. 97 Mo.App. 64. 
Tenn.—Bailey v. Master Plumbers, 
62 S.W. 853, 103 Tenn. 99, 118, 46 
L.R.A. 561. 

SaL U.S.—Farmers' L. & T. Co. v. 
Northern Pac. R. Co., C.C.Wls., 
60 F. 803, modifled on other 
grounds Arthur v. Oakes, 63 F. 
310, 11 C.C.A. 209, 26 L.R.A. 414. 
12 C.J. P 584 note 73. 

37. Mass.—Burnham v. Dowd, 104 
N.E. 841, 217 Mass. 351, 51 L.R.A., 
N.S., 778—Pickett v. Walsh. 78 N. 
E. 763. 192 Mass. 672, 116 Am.S. 
R. 272, 6 L.R.A.,N.S.. 1067, 7 Ann. 
Cas. 638. 

aa U.S.—Bedford Cut Stone Co. v. 
Journeyman Stone Cutters’ Ass'n 
of North America, Ind., 47 S.Ct. 
622. 274 U.S. 37. 71 L.Ed. 916, 54 
A.L 1 .R. 791, reversing, C.C.A., 9 F. 
2d 40, certiorari granted 47 S.Ct. 
97, 273 U.S. 677| 71 LJBSd. 836— 


Federal Trade Commission v. Ray¬ 
mond Bros.-Clark Co., 44 S.Ct. 162. 
263 U.S. 665, 68 L.Ed. 448, 30 A.U. 

R. 1114, affirming. C.C.A.. Raymond 
Bros.-Clark Co. v. Federal Trade 
Commission. 280 F. 529, certiorari 
granted 43 S.Ct. 93. 260 U.S. 716, 
67 L..Ed. 478. 

Ala.—Bankers’ Fire & Marine Ins. 
Co. V. Sloss, 156 So. 371, 229 Ala. 
26. 

La.—Deon v. Kirby Lumber Co., Ill 
So. 65. 57, 162 La. 671, 52 A.L.R. 
1023, citing Corpus Jarls. 

Mass.—A. T, Stearns Lumber Co. v. 
Howlett. 167 N.E. 82, 260 Mass. 45, 
52 A.L.R. 1126—Willett v. Herrick, 
136 N.E. 366, 242 Mass. 471. 

N Y.—Exchange Bakery & Restau¬ 
rant V. Rifkin, 157 N.E. 130, 246 N. 
Y. 260, reversing 216 N.Y.S. 763, 
216 App.Div. 663, and reargument 
denied 167 N.E. 896, 246 N.Y. 661. 
Okl.—Clark v. Sloan, 37 P.2d 263, 
266, 169 Okl. 347, quoting Corpus 
Juris. 

Pa.—Rosenblum v. Rosenblum, 181 
A. 583, 320 Pa. 103. 

S.C.—Howie V. Mountain Ice Co., 165 

S. E. 724, 167 S.C. 41. 

Tex.—Texas Public Utilities Corpo¬ 
ration V. Edwards, Civ.App., 99 S. 
W.2d 420, 426, error dismissed, 
quoting Corpus Juris. 

Wia.—Judevine v. Benzies-Montanye 
Fuel & Warehouse Co., 269 N.W. 
296, 222 Wia. 512, 106 A.L.R. 1443 
—^Wachowaki v. Lutz, 201 N.W. 
234, 184 Wis. 584. 

12 C.J. p 683 note 69. 

39. Or.—Morrison v. Goodspeed, 68 
P.2d 468, 100 Colo. 470, dissenting 
opinion, 71 P.2d 164, 100 Colo. 470. 
Conn.—Santoro v. Mack, 145 A. 273, 
108 Conn. 683. 

Qa,—^Lambert v. Georgia Power Co., 
183 S.E. 814, 181 Oa. 624. 

Iowa.—Olmsted, Inc., v. Maryland 
Casualty Co., 253 N.W. 804, 218 
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Iowa 997—McKay v. Barrick, 224 
N.W. 84, 207 Iowa 1091—Dickson 
V. Young, 210 N.W. 452, 202 Iowa 
378. 

Md.—Miller v. Preston, 199 A. 471. 
Mass.—Johnson v. East Boston Sav. 

Bank, 195 N.E. 727, 290 Maas. 441. 
Tex.—Pye v. Cardwell, Civ.App., 224 
S.W. 642, conforming to answers 
to certifled questions 222 S.W. 153, 
110 Tex. 672. 

12 C.J. p 582 note 66. 

**T1m test of a conspiracy in this 
state is whether the acts complained 
of are unlawful.”—Miller v. Preston. 
Md., 199 A. 471, 476. 

40. Tex. — Texas Public Utilities 
Corporation v. Edwards. Civ.App., 
99 S.W.2d 420, error dismissed. 

Wyo.—Wettlin v. Jones, 234 P. 516, 
617, 32 Wyo. 446, quoting Corpus 
Juris. 

12 C.J. p 583 note 67. 

Ibegallty not affected 

(1) A lawful act does not become 
unlawful because two or more com¬ 
bine to do it.—Dalury v. Rezlnas, 170 
N.Y.S. 1046, 183 App.Div. 456. 

(2) This rule applies particularly 
where plaintiff by his own contract 
furnished the Justification or legal 
excuse for defendants' Joint conduct. 
—Rosenblum v. Rosenblum, 181 A. 
683, 320 Pa. 103. 

41. Tex. — Texas Public Utilities 
Corporation v. Edwards, Civ.App., 
99 8.W.2d 420, error dismissed. 

12 C.J. p 683 note 68. 

Joint Judgmsat orsditors 

That suits were brought and ex¬ 
ecutions issued by Joint plaintiffs 
did not render them liable for con¬ 
spiracy, regardless of motive of Joint 
plaintiffs, since liability depends not 
on conspiring or motive, but on 
character of acts done.—^Rosenblum 
V. Rosenblum. 181 A. 683, 320 Pa. 
103. 
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any real conflict in the principles stated. In the 
absence of a statute making the combination crim¬ 
inal, it is not the combination itself which gives a 
quality to an act and makes it unlawful when it 
would not otherwise be so .^2 act which is 

lawful in itself can never become unlawful simply 
because it may be done by several persons instead 
of by only one, yet the same act may be unlawful 
when it is a means of accomplishing an unlawful 
end. An act performed in furthering an unlawful 
enterprise cannot be a lawful act, although the same 
act would be free from censure if done with some 
other view.43 It follows that that which would be 
lawful if done by an individual, will be lawful if 
done by a combination provided they have no unlaw¬ 
ful object in view,^^ and provided the combined act 
works no invasion of complainant’s rights.^B The 
latter qualification is an important one that is 
sometimes overlooked in the broad statement of the 
rule.^® 

The test for determining the lawfulness of the 
ccimbination is the motive for combining, or the 
nature of the object to be attained as a consequence 


of the act.^*^ The carrying out of the object of 
such combination will not furnish ground for a civil 
action if the element of malice, that is, the ab¬ 
sence of just cause or excuse, is not present/* 
It is not enough to establish illegality in an agree¬ 
ment to show that it worked harm to otliers/*' 
so long as the object of the combinatiofi is to 
further its own fair interest or advantage, and 
not the injury of another, its members are not lia¬ 
ble for any injury which is merely incidental.®*’ 
On the other hand, such combinations are actionable 
conspiracies although the acts when done by an indi¬ 
vidual would not subject him to civil liability, when 
the acts arc done with malice, that is, with the in¬ 
tention to injure another without just cause or ex- 
cusc,®i or where the natural and necessary conse¬ 
quences of the act, although done to benefit the con¬ 
spirators, are the prejudice of the public or the op¬ 
pression of individuals.®^ Intentionally to do that 
which is calculated in the ordinary course of events 
to damage another in his property or trade is, when 
done without just cause or excuse, what the law 
calls an actionable wrong.®* Just cause or excuse 


42. Tex.—Palatine In.s. Co. v. Grif¬ 
fin, Clv.App., 202 S.W. 1014, re¬ 
versed on other grounds Griffin v. 
Palatine Ins. Co., Coni.App, 235 S. 
W. 202, set aside 238 S.W. 687. 

43l Md. — Kllngel's Pharmacy v. 
Sharp & Dohme, 64 A. 1029, 104 
Md. 218, 118 AmS.R. 399. 7 T..R.A.. 
N.S., 976, 9 Ann.Cas. 1184. 

44. La.—llcon v. Klrb> Lumber Co., 
131 So. 65, 57, 162 La. 671. 62 A.L. 
R. 1023, citing Corpus Juris. 

12 C.J. p 584 note 79. 

4&. Mo.—Plpps V. Duckett. 223 S.W. 
572, 284 Mo. 132. 

Tex.—Texas Pulille Utilities Corpo¬ 
ration V. Bdwards, Clv.App., 99 S. 
W.2d 420, error dismissed. 

46. Mo.—Epps V. Duckett, 223 S.W. 

572, 575, 284 Mo. 132, limiting 

State ex rel. Barker v. Assurance 
Co. of America, 158 S.W. 640, 645, 
251 Mo. 278, 46 L.R.A..N.S., 95.6. 
Ann.Cas.l916A 247, which over- 
ruled Hunt v. Slmonds, 19 Mo. 683. 

47. U.S.—^National Fireproofing Co. 

V. Mason Builders’ Assoc., N.Y., 
169 P. 259, 94 C.C.A. 535, 26 L.R.A., 
N.S., 148. 

La.—Deon v. Kirby Lumber Co., HI 
So. 55, 57, 162 La. 671, 62 A.L.R. 
1023, citing Corpus Juris. 

Tex.—Texas Public Utilities Corpo¬ 
ration V. Edwards, Clv.App., 99 S. 

W. 2d 420, 425, error dismissed, cit¬ 
ing Corpus Juris. 

40. U.S.—^Allls-Chalmers Co. v. Iron 
Moulders’ Union No. 126, C.C.Wis., 
160 P. 166, modified on other 
grounds 166 F. 46, 91 C.C.A. 631, 20 
L.R.A.,N.S., 816. 


La.—Deon v. Kirby Lumber Co.. Ill 
So. 56. 57, 3 62 La. 671, 52 A.L.R. 
1023, citing Corpus Juris. 

49. U.S.—National Fireproofing Co. 

V. Mason Builders’ Assoc., N.Y„ 
169 F. 269, 94 C.C.A. 5.35, 26 L.R.A., 
N.S.. 148. 

50. U.S.—Allis-Chalmers Co. v. Iron 
Moulders’ Union No. 125, C.C.Wis.. 
150 P. 165, modified on other 
grounds 166 F. 45. 91 C.C.A. 631, 20 
L.R.A.,N.S.. 316. 

La.—Deon v. Kirby Lumber Co., Ill 
So. 66, 67, 162 La. 671, 62 A.L.R. 
1023, citing Corpus Juris. 

Or.—G. HeJtkempcr v. Central Labor 
Council of I’ortland and Vicinity, 
192 P. 766. 772, 99 Or. 1, quoting 
Corpus Juris. 

51 . Mass.—A. T. Stearns Lumber 
Co. v. Ilowlett, 157 N.B. 82, 260 
Mass. 46. 62 A.L.R. 1125. 

Okl.—Clark v. Sloan, 37 P.2d 263, 
169 Okl. 347. 

Or.—G. Heitkemper v. Central Labor 
Council of Portland and Vicinity, 
192 P. 766, 772, 99 Or. 1, quoting 

Corpus Juris. 

Pa.—Rosenblum v. Rosenblum. 181 
A. 683. 320 Pa. 103. 

Tex.—Texas Public Utilities Corpo¬ 
ration V. Edwards, Clv.App., 99 S. 

W. 2d 420, 426, quoting Corpus Jti- 
ris. 

12 C.J. p 684 note 82. 

Zuteut Implisd from oombination 
Combination to do prlma facie 
lawful act unfairly and maliciously 
implies Intentional causing of loss 
or damage without Justifiable cause 
and may serve to show unlawful mo¬ 
tive and purpose, although the com¬ 
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bination is not essential element of 
cause of action for damages.—Louis 
Kamm, Inc., v. Pllnk, 176 A. 62, 113 
N.J.Law 682, 99 A.L.R. 1. 

59. U.S.—Bedford Cut Stone Co, v. 
Journeyman Stone Cutters’ Ass’n 
of North America, Ind., 47 S.Ct. 
622. 274 U.S. 37, 71 L.Ed. 916, 64 
A.L.R. 791, reversing, C.C.A., 9 F. 
2d 40, certiorari grunted 47 S.Ct. 
97, 273 U.S. 677, 71 L.Ed. 836— 
Federal Trude (Commission v. Ray¬ 
mond Bros.-Clark Co., 44 S.Ct. 162, 
263 U.S. 666. 68 L.Ed. 448, 30 A.L. 
R. 1114, affirming, C.C.A., Raymond 
Bros.-Clark Co. v. Federal Trade 
Commission, 280 P. 629, certiorari 
granted 43 S.Ct. 93. 260 U.S. 716, 
67 L.Ed. 478. 

Mass—A. T. Stearns Lumber Co. v. 
Howlett. 157 N.E. 82, 260 Mass. 
45, 62 A.L.R. 1125—Cornellier v. 
Haverhill Shoe Mfrs.’ Assoc., 109 
N.E. 643, 221 Mass. 554, L.R.A. 
1916C 218. 

Or.—G. Heitkemper v. Central Labor 
Council of Portland and Vicinity, 
192 P. 766, 772, 99 Or. 1, quoting 
Corpus Juris. 

Tex.—Texas Public Utilities Corpo¬ 
ration V. Edwards, Civ.App., 99 S. 
W.2d 420, 426, error dismissed, 

quoting Corpus Jhrls. 

53. Or.—G. Heitkemper v. Central 
Labor Council of Portland and 
Vicinity, 192 P. 766, 772, 99 Or. 1, 
quoting Corpus Juris. 

Tex.—Texas Public Utilities Corpo¬ 
ration v. Edwards, Civ.App., 99 S. 
W.2d 420, 425, quoting OorpWl 

Juris. 

12 C.J. p 684 note 84. 



§9 


C0N8PIBACT 


15 C.J.S. 


exists only where the injury inflicted is the means 
to some end legitimately desired and incidental 
thereto, and is not the result of a specific intent and 
immediate purpose of injury to others that benefit 
may ultimately come to the members of the combi¬ 
nation; it is entirely wanting when the immediate 
purpose of the combination is to indict injury on 
others, and the benefit, if any, to result to the com¬ 
bination, is indirect and remote.®^ An agreement 
entered into for the primary purpose of injuring an¬ 
other is not rendered legal by the fact that it may 
incidentally benefit the parties.®® 

§ 9. Conspiracy to Defraud 

a. In general 

b. To defraud creditors 


a. la Oeneral 

On« damaged aa a reault of the fraud or artifice 
practiced may maintain an acticn agalnat peraona who 
enter Into, and participate In, a conaplracy to defraud. 

One who has conspired with others to cheat and 
defraud will in a proper case be held liable there¬ 
for.®® It is essential to a conspiracy to defraud 
that there be some designed and positively fraudu¬ 
lent artifice employed,®^ or that a fraudulent intent 
should exist®® on the part of the party sought to be 
held,®® and that such fraud or artifice should be 
practiced on the party defrauded®® to his damage.®^ 
A mere conspiracy to commit a fraud is never of 
itself a cause of action;®® it must be proved that 
there was a conspiracy to defraud and a participa¬ 
tion in the fraudulent purpose, either in the scheme 
or in its execution, which worked injury as a proxi- 


54. Or.—G. Heitkemper v. Central 
Labor Council of Portland and 
Vicinity, 192 P. 765, 772, 99 Or. 
1, Quoting Corpnc Juris. 

Pa.—Roscnblum v. Rosenblum, 181 
A. 583. 320 Pa. 103. 

Tex.—Texas Public Utilities Corpo¬ 
ration v. Edwards, Clv.App., 99 S. 
W.2d 420, 425. quoting Corpus Ju¬ 
ris. 

12 C.J. p 684 note 85. 

55. U.S.—National Fireproofing Co. 

V. Mason Builders* Assoc., N.Y.. 
169 F. 259, 94 C.C.A. 635, 26 L.R.A.. 
N.S.. 148. 

Or,—G. Heitkemper v. Central Labor 
Council of Portland and Vicinity, 
192 P. 765. 772, 99 Or. 1, quoting 

Corpus Juris. 

Tex.—Texas Public Utilities Corpo¬ 
ration V. Edwards, Civ.App., 99 S. 

W. 2d 420, 425, quoting Corpus Jtu 
rls. 

50, Ga.—Hines v. Wilson, 139 S.E. 
80,2. 164 Ga. 888. 

Tex.—Bond-Reed Hardware Co. v. 
Walsh, Civ.App.. 193 S.W. 1148, er¬ 
ror refused. 

57. Iowa.—Hall v. Swanson, 206 N. 

W. 671, 201 Iowa 134. 

Mo.—Medich v. Stippec. 73 S.W.2d 
998, 1002, 335 Mo. 796. quoting 
Corpus Juris— McCarty v. Hemker, 
App., 4 S.W.2d 1088—Burton v. 
Maupin. App., 281 S.W. 83, 89, cit¬ 
ing Corpus Juris. 

Tenn. — Brumley v. Chattanooga 
Speedway & Motordrome Co., 198 
S.W. 775, 138 Tenn. 634. 

12 C.J. p 586 note 2. 

5BL Iowa.—Hall v. Swanson, 206 N. 

W. 671, 201 Iowa 184. 

Mo.—Medich v. Stippec, 78 S.W.2d 
998, 1002, 836 Mo. 796, quoting Cor¬ 
pus Juris— McCarty v. Hemker. 
App., 4 S.W.2d 1088. 

12 C.J. p 586 note 3. 

Oominon Istsmt sad uadsrstsadlag 
Each party to the conspiracy must 


have the common intent to defraud 
and the understanding that the other 
has that purpose.—Brumley v. Chat¬ 
tanooga Speedway & Motordrome 
Co.. 198 S.W. 776, 138 Tenn. 634. 

59. Iowa.—Hall v. Swanson. 206 N. 

W. 671. 201 Iowa 134. 

Mo.—Medich v. Stippec. 78 S.W.2d 
998. 1002, 335 Mo. 796. quoting 
Corpus Jhrls —McCarty v. Hemker, 
App., 4 S.W.2d 1088. 

12 C.J. p 586 note 4. 

Previous frsuduleut acts 
The fact that a railroad shipper 
conspired to issue spurious bills of 
lading on which the railroad through 
its business associates procured the 
delivery at the point of destination 
of goods subsequently shipped on 
genuine bills, and on which plaintiff 
suffered no loss, does not make the 
carrier liable for loss caused by oth¬ 
er spurious bills issued by the ship¬ 
per on which no shipments were 
made, and of which it was not 
shown to have had knowledge, since 
the issuance of each false bill of 
lading was a separate criminal of¬ 
fense or cause of civil action.—Na¬ 
tional Park Bank of New York v. 
Louisville & N. R. Co., 74 So. 69, 
199 Ala. 192. 

50. Iowa.—Hall v. Swanson, 206 N. 

W. 671, 201 Iowa 134. 

Ky.—^Newman v. Woolley, 266 S.W. 
1050. 201 Ky. 139. 

Mo.—Medich v. Stippec, 78 S.W.2d 
998, 1002, 835 Mo. 796, quoting 
Corpus Juris —McCarty v. Hemker, 
App.. 4 S.W.2d 1088. 

Tex.—Kessler v. Halff, 51 S.W. 48, 21 
Tex.Civ.App. 91. 

12 C.J. p 586 note 6. 

Defruudiag Vultod Statos 

(1) To "conspire to defraud the 
United States'* means primarily to 
cheat the government out of money 
or property, but also means to inter¬ 
fere with or obstruct lawful govern¬ 
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mental functions by deceit, craft, or 
trickery, or dishonest means; and, to 
annul government contract for con¬ 
spiracy. property or pecuniary loss 
is not necessary, if legitimate offi¬ 
cial action and purpose has been de¬ 
feated by misrepresentation, chicane, 
or overreaching of government 
agents.—U. S. v. Pan-American Pe¬ 
troleum Co., D.C.Cal., 6 P.2d 48, af¬ 
firmed in part and reversed on other 
grounds in part, C.C.A., Pan-Amer¬ 
ican Petroleum Co. v. U. S., 9 F.2d 
761, certiorari granted Pan-American 
Petroleum & Transport Co. v. U. S.. 
46 S.Ct. 366, 270 U.S. 640, 70 L.Ed. 
775, affirmed 47 S.Ct. 416, 273 U.S. 
456, 71 L.Ed. 734. 

(2) Criminal conspiracy to de¬ 
fraud United States see infra S 56. 
Ho duty owed to plslutiff 

(1) Mortgagee and her assignee 
and attorney, charged with conspir¬ 
ing to defraud mortgagor and as¬ 
suming grantee, and allegedly with¬ 
holding facts concerning transac¬ 
tions, which were all matters of rec¬ 
ord, were not obligated to furnish 
further information, nor was the at¬ 
torney obligated to plaintiffs to keep 
himself Informed of their where¬ 
abouts.—Gabriel v. Collier, 29 P.2d 
1025. 146 Or. 247. 

(2) Neither an Insurance company 
nor its agent were, as respects al¬ 
leged conspiracy to defraud, obliged 
to see that assignee of life insur¬ 
ance policy properly discharged its 
duty to insured.—Fidelity Mut. Life 
Ins. Co. Y. Price, 20 S.W.2d 874, 180 
Ark. 214. 

61. Mo.—McCarty v. Hemker, App., 

4 S.W.2d 1088. 

eg: lowa.—^Hall v. Swanson, 206 N. 

W. 671. 201 Iowa 184. 

Ky.—Newman v. Woolley, 266 S.W. 

1050, 201 Ky. 139. 

N.Y.—Braekett v. Griswold. 20 N.E. 

371, 112 N.Y. 454. 
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mate consequence.** It has, however, been held that 
no affirmative fraudulent representations need be 
shown, a concealment of the true nature of the 
transaction being sufficient;*^ nor is it necessary 
to show that defendants knew that their statements 
and representations were false.** Generally speak¬ 
ing, the action is maintainable against persons who 
enter into a compact to defraud by overvaluing 
property,** such as corporate stock,*'^ and by false¬ 
hood and device induce a plaintiff to make a trans¬ 
action without inspection or full examination of the 
property involved,®* who purchase drafts in bad 
faith with notice of the fact that they were given 
by good-faith purchasers of stolen property,®* who 
falsely and fraudulently recommend an insolvent 
person as worthy of credit, by reason of which 
plaintiff is induced to trust him,*^* or who through 
their business transactions fraudulently induce such 
credit.^^ So the action will lie against parties who 
conspire with a husband to defraud his wife of her 
right of alimony and dower,*^2 conspire with 

an agent to defraud the latter’s principal,'^* who 
combine l |0 supi)rcss competition in a sale required 
by law,*^^ or who by deceptive statements induce one 
to purchase stock in a company of which they ob¬ 
tain control by illegal methods, and thereafter sys- 

63. Del.—Diver v. Miller, 148 A. 

291. 4 W.W.Harr. 207. 

Iowa.—Hall v. Swanson. 206 N.W, 

671, 201 Iowa 134. 

Mass.—Willett v. HorrJek. 165 N.B. 

589, 258 Mass. 585. certiorari de¬ 
nied 48 S.Ct. 83. 275 IT.S. 545. 72 
D.Kd. 417. 

N.C —Shields v. City Nat. Bank, *50 
S.B. 591. 138 N.C. 185. 

12 C.J. p 586 note 13. 

64. Ind.—Smith v. Fiscus, 111 N.E 
203. 62 Ind.App. 156. 

N.y.—Place V. Minster, 66 N.Y. 89. 

D40«ptlv« half truth may become 
the basis for the cause of action.— 

Burton v. Maupin, Mo.App., 281 S.W. 

83. 

65 . Ind.—Hewitt v. West over, 168 
N.E. 631, 86 Ind.App. 505. 

WJs.—Palmer v. Goldberg, 107 N.W. 

478, 128 Wis. 103. 

66. U.S.—Watts V. British, etc.. 

Mortg. Co., Mias., 60 F. 483. 9 C. 

C.A. 98. 

67. Minn.—Scheele v. Union Loan & 

Finance Co., 274 N.W. 673, 200 
Minn. 654. 

ae. U.S.-^ndrew D. Meloy & Co. v. 

Donnelly, C.C.Conn., 119 F. 466, 

Ind.—Wolfe v. Pugh, 101 Ind. 293. 

69. U.S.—Kean v. National City 
Bank, C.C.A.Tenn., 294 F. 214, pe¬ 
tition diamlsaed 44 S.Ct. 179, 263 
U.S. 729. 68 L.Ed. 628. 

TOl Iowa.—^Work v. McCoy, 64 N. 

W. 140, 87 Iowa 217. 


tematically cause to enter into improvident con¬ 
tracts with other companies controlled by them, 
thereby rendering the company insolvent.^* A con¬ 
spiracy to defraud may be effected by the giving of 
a written obligation, although the original obligor 
was not a party thereto, a conspiracy being entered 
into to use the obligation for a wrongful purpose.*^* 
In a charge of conspiracy to obtain a favorable com¬ 
promise of suits about to be commenced, the inten¬ 
tion of the parties unfairly directed to the attain¬ 
ment of such end must be shown in connection with 
the groundlessness of the action.*^*^ 

Conspiracy to practice deception on purchaser of 
property. One who has been induced, by the fraud¬ 
ulent acts and representations of others, to pur¬ 
chase property at a price much in excess of its 
real value, even though such acts and representa¬ 
tions were done and made pursuant to a precon¬ 
certed agreement for the purpose, cannot recover 
against the alleged participants in the fraud, in an 
action on the case in the nature of conspiracy, un¬ 
less the acts and representations were of a nature 
calculated to deceive and impose on a man who, as a 
prospective purchaser, has exercised ordinary pru¬ 
dence in relying on them."^* So plaintiff having dis- 

U.S.—In re Blake, Mo., 150 F. 
279. 80 C.r.A. 167. 

Vie of oannty fonAs 
A combination of bidders to sup¬ 
press competition for the sale of the 
use of surplus moneys of the county, 
which the law contemplated and re¬ 
quired, whereby county deposits were 
procured to be made with certain 
parties, is a fraudulent conspiracy 
in restraint of trade, contrary to 
public policy, and renders any con¬ 
tract of the vendor induced thereby 
voidable at his election and vesta in 
him a right to recover of any of the 
conspirators the value of all the 
benefits which he has received there¬ 
under.—In re Blake, supra. 

75. N.C.—^Worth v. Knickerbocker 
Trust Co., €B S.E. 918, 161 N.C. 191. 
76i Pa.—Well v. Cohn. 4 Pa.Super. 
448. 

12 C.J. p 686 note 14. 

77. Cal.—Leavitt v. Gushee. 6 Cal. 
162. 

111.—Heaps v. Dunham. 96 Ill. 588. 
N.Y.—Milllken v. Frlsble, 1B3 N.T.S. 
751, 89 Misc. 679, affirmed Milllken 
V. Richelieu Co., 162 N.Y.S. 561, 175 
App.Div. 570. 

78. N.H.—Page v. Parker, 48 N.H. 
363. 80 Am.D. 172. 

N.Y.—^Van Epps v. Harrison, 5 Hill 
63, 40 Am.D. 314. 

12 C.J. p 688 note 44. 

Znvsstlgatlon bj pnroluuMr 
That purchaser of stock. In reli- 


JVIS.M.S, —Patten V. Gurney, 17 Mass. 
JS2, 9 Am.D. 141. 

Pa.—Pcrcival v. Harres, 21 A. 876, 
142 Pa. 369. 

12 (\J. p 586 note 11. 

71. Iowa.—Work v. McCoy, 54 N.W. 
140, 87 Iowa 217. 

72. Ohio.—Iddings v. Whitacre, 1 
Ohio App. 223, 34 Ohio Cir.Ct. 427, 
19 Ohio Cir.Ct..N.S.. 336. 

Acts prior to ludgment for alimony 
Where two persons conspire with 
a husband to defraud his wife of 
her right of alimony and dower in 
the husband's property, and In pur¬ 
suance thereof one of them, who 
holds the legal title to the real es¬ 
tate of the husband in trust, convey¬ 
ed it to the other, and he mortgages 
the real estate for its value to an in¬ 
nocent mortgagee and gives the hus¬ 
band the proceeds of the mortgage 
debt to aid him in converting his 
property into money, and to leave 
the state, both are liable in damages 
to the wife for the amount of her 
Judgment for alimony and the pres¬ 
ent worth of her dower interest, not 
in excess of the reasonable value of 
the real estate so transferred; and 
the fact that the wife has not ob¬ 
tained her judgment for alimony at 
the time of the fraudulent convey¬ 
ances of the real estate will not de¬ 
feat the action.—biddings v. Whit- 
acre, supra. 

73. Mo.—Wolfersberger v. Miller, 89 
S.W.2d 768, 327 Mo. 1160. 
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covered the falsity of one representation is put on 
gpiard as to others and the purchaser of stock 
cannot base his claim on misrepresentations in a 
prospectus not given him by defendants and which 
did not induce the sale.*® It has been held, how¬ 
ever, that one induced to purchase a tract of land 
lying in another state, by the fraudulent represen¬ 
tations of confederates, not only as to its nature and 
quality but also as to the title, could maintain an ac¬ 
tion against the participants in the fraud,*^ and 
the same conclusion was reached where plaintiff 
was induced to make the transfer by one in fiduciary 
relationship to him but who was secretly employed 
by the conspirators. *2 Moreover, it has been held 
that one relying on representations made to de¬ 
ceive him could recover, even though by the exer¬ 
cise of ordinary diligence he might have found out 
the truth.** 

b. To Defraud Creditors 

conspiracy to defraud creditors Is actionable If 
damage directly results, as where a lien Is defeated, but 
not where the creditor is not deprived of a property 
right. 

Conspirators who have combined to defraud cred¬ 
itors will be held liable on a proper showing being 
made.*^ However, a civil action on the case, in the 
nature of conspiracy to defraud creditors, is no ex¬ 
ception to the general rule that either an unlawful 
purpose or the employment of unlawful means must 
be shown,*® and that no recovery can be had where 
the injury complained of is remote, indefinite, and 
contingent.** Accordingly, the weight of authority 


is to the effect that an action will not lie in favor 
of a general creditor for aiding and assisting his 
debtor to transfer or conceal his property so that 
it cannot be reached by legal process, as such act 
only prevents him from executing his intention and 
does not deprive him of a property right,*^ although 
there are a few decisions to the contrary.** Never¬ 
theless a conspiracy which defeats the lien is ac- 
l/tionable if the creditor has acquired a lien on the 
debtor*s property,** as by attachment,*® deed of 
trust,*i or judgment.**\/Furthermore, one who was 
active in procuring another to obtain a fraudulent 
conveyance or a preference by an insolvent or bank¬ 
rupt is liable to the insolvent's creditor for any part 
of insolvent's property actually received by him.** 

§ 10. Conspiracy to Injure in Business, Prop¬ 
erty, or Calling in General 

A conspiracy to Injure another's business, when ex¬ 
ecuted to his damage, Is actionable If Induced In malice 
or without the justification of competition or the service 
of any lawful purpose, or If its object was accomplished 
by fraud or other illegal means. 

While no civil action lies for a mere unexecuted 
conspiracy, yet, whenever in pursuance of an un¬ 
lawful combination to injure another in his particu¬ 
lar avocation or business means have been employed 
which tended to effectuate and to a greater or less 
extent did accomplish the object of the conspiracy, 
an action on the case or its equivalent will lie,*^ 
even though a bill in equity for an injunction would 
not lie under the circumstances.*® Whether or not 
a combination formed for injuring another in his 


ance on representations, made some 
investigation on own account did not 
prevent recovery for fraudulent con¬ 
spiracy inducing purchase.—Amsbury 
v. Harper. 157 N.E. 292, 87 Ind.App. 
119. 

79. Cal.—^Nicolaisen v. Toffelmler, 
275 P. 823, 97 Cal.App. 342. 

80. Cal.—Flores v. Toffelmler, 276 
P. 826, 97 CaLApp. 796—Brewis v. 
Toffelmler, 275 P. 819, 97 Cal.App. 
829. 

81* Conn.—Bostwick v. Lewis, 1 Day 
250, 2 Am.D. 73, explained Whit¬ 
ney V. Allaire, 1 N.Y. 806, 814, 
dissenting opinion of Bronson, J. 
88. Wis.—Wachowski v. Lutz, 201 N. 

W. 284, 184 Wis. 584. 

891 Tex.—Oliver v. Huckins, Civ. 

App., 244 S.W. 625. 

84 , Tex.—Bond-Reed Hardware Co. 
V. Walsh, Clv.App., 198 S.W. 1148, 
error refused. 

Oo&spiraoj sbowB 
Where defendants formed two cor¬ 
porations, one to make contracts for 
goods and rents, the other to take 
possession of goods and use rented 


premises, there was a conspiracy to 
defraud creditors. Bond-Reed Hard¬ 
ware Co. V. Walsh, supra. 

85. U.S.—^Adler v. Fenton, Wis., 24 
How. 407, 16 L.Bd. 696. 

12 C.J. p 687 note 19. 

88. Mass.—Bradley v. Fuller. 118 
Mass. 239—Lamb v. Stone, 11 Pick. 
627. 

Mo.—Fernandez v. La Mothe, 127 S. 
W. 408, 147 Mo.App. 644. 

87. U.S.—Duel! v. Brewer, C.C.A.N. 
Y., 92 F.2d 69, 112 A.L.R. 1246. 

12 C.J. p 587 note 21. 

88. Pa.—Collins v. Cronin, 11 A. 869. 
117 Pa. 86. 

12 C.J. p 687 note 22. 

8^ Mass.—^Wellington v. Small. 8 
Cush. 146, 60 Am.D. 719. 

9a Mass.—^Adams v. Paige, 7 Pick. 
642. 

91. Tex.—Sawyer v. Wieser, Civ. 
App., 84 S.W. 1101. 

9a U.S.—Findlay v. McAllister, Mo., 
6 S.Ct. 401, 118 U.S. 104, 28 L.Ed. 
980. 

12 C.J. p 688 note 26. 
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9a U.S.—Duell V. Brewer, C.C.A.N. 
Y., 92 F.2d 69, 112 A.L.R. 1246. 

Indirect beneflts 

A creditor, joining with debtor to 
secure preference of latter by trans¬ 
fer to him of insolvent's property 
and receiving it in discharge of debt, 
is liable to insolvent's creditors at 
least to extent that transferee can¬ 
not respond.—Duell v. Brewer, supra. 

94. U.S.—Lynes v. Standard Oil Co., 
D.C.S.C., 300 F. 812, 817, citing 

Corpus Juris. 

Kan.—Webb v. Boulanger, 229 P. 764, 
116 Kan. 711. 

Ky.—^Bustler v. Hughes, 101 S.W.2d 
917, 267 Ky. 200. 

Mo.—W. B. Stewart Land Co. v. 
Perkins, 234 S.W. 668. 654, 290 Mo. 
194, citing Corpus Juris.' 

N.Y.—Peekskill Theatre v. Advance 
Theatrical Co. of New Yoiic, 200 
• N.Y.S. 726, 206 App.Div. 188. 
W.Va.—Swartz v. Kay, 109 S.B. 822, 
89 W.Va. 641. 

12 C.J. p 689 note 68. 

9a Mo.—^Root v. Anderson, App., 207 
S.W. 266. 
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business be lawful, so far as the purpose is con¬ 
cerned, if unlawful means are used effectuating that 
purpose, resulting in damages, the conspiracy is ac¬ 
tionable. In applying these principles it has been 
held that an action may be maintained for injuries 
resulting from a conspiracy to injure a teacher in 
his vocation by statements reflecting on his mental 
condition;®*^ from a conspiracy to injure the busi¬ 
ness and reputation of a dressmaker by falsely su¬ 
ing out an inquisition of lunacy from a conspira¬ 
cy of bankers or capitalists to prevent another from 
obtaining loans;*® or for injuries resulting from a 
conspiracy with the foreman of an employer to ob¬ 
tain the secrets of his business.^ On the other hand, 
it has been held that a petition by citizens to the 
board of aldermen of a town to revoke a plaintiff's 
license on the ground that his store was a nuisance, 
pursuant to which the board illegally revoked the 
license, does not constitute an actionable conspiracy 
where the motives of defendants were the public 
good, and they were not actuated by malice or an 
intent to injure plaintiff.^ 

Effect of malice or absence of just cause or ex- 


8 10 

cuse. There is a clear distinction between acts 
which have inducement in malice or ill-will and 
those which have inducement in business competi¬ 
tion and rivalry; the latter are legal combinations 
and the former are not.* Accordingly, if without 
wrongful motive the cause of interference by an 
individual or combination of individuals with the 
property and privileges of another is to serve some 
legitimate right or interest of their own, they may 
do acts themselves or cause other persons to do them 
by reason of which the rights of a third person will 
be injuriously affected, so long as no definite legal 
right of such person is violated.^ Intent to injure 
another cannot make actionable as a conspiracy a 
combination to perform acts within the legal rights 
of the parties combining to effect them.* On the 
other hand, where persons combine not for the pur¬ 
pose of protecting or advancing their own legiti¬ 
mate interests but for the purpose of injuring an¬ 
other in his trade or business, they are guilty of an 
unlawful conspiracy which when executed and when 
damages result therefrom is actionable,® even 
though executed under a contract with plaintiff, 


96. Ky.—standard Oil Co. v. Doyle. 
82 S.W. 271, 118 Ky. GG2. 26 Ky. 
L. 644, 111 Am.S.H. 331. 

97 . Pa.—Wildee v. MoKee, 2 A. 108. 
Ill Pa. 335. 56 Am.R. 271. 

96 . Wl8.—Smith v. Nipport. 44 N.W. 

846, 76 Wls. 86. 20 Am.S.H. 26. 
Conspiracy to Huhject person to in- 
qulaltlon of lunacy generally see 
infra S 16. 

99 . Mass.—Willett v. Herrick, 186 
N.E. 366, 242 Mass. 471. 

Xatters not affootlng right 

Whether defendants were Induced 
to break contract to make loan, or 
whether they refused to go on with 
one which was not completed, was 
immaterial where failure to make 
loan was stated solely as part of 
scheme by means of which object 
was attained; and in action for con¬ 
spiracy to deprive plaintiffs of con¬ 
trolling Interest in corporations by 
inducing them to pledge stocks, or 
give option thereon, and turn over 
management to defendants as only 
means of obtaining loans, fact that 
plaintiffs’ Arm was dissolved before 
time for redeeming stocks did not 
make declaration demurrable.—Wil¬ 
lett V. Herrick, supra. 

1. N.Y.—Jones v. Baker, 7 Cow. 445. 

6. Tenn.—McKee v. Hughes, 181 8. 
W. 880, 188 Tenn. 455, L..R.A.1916D 
891. 

18 C.J. p 589 note 60. 

a Cal.—Fidelity Appraisal Co. v. 
Federal Appraisal Co., 18 P.8d 960, 
217 Gal. 807. 


Mass.—Robitaille v. Morse, 186 N.E. 

78. 283 Mass. 27. 

12 C.J. p 590 notes 65, 66. 

4. Oa.—Clem v. City of Atlanta. 139 
S.E. 46, 164 Ga. 529, 58 A.L.H. 933. 
Ky.—Eustler v. Hughes, 101 S.W.2d 
917, 267 Ky. 200. 

Mass.—Robitaille v. Morse, 186 N.E. 
78, 283 Massj. 27—Lindsay v. Swift, 
119 N.E. 787. 230 Mass. 407. 

Mo.—W. E. Stewart Land Co. v. Per¬ 
kins. 234 S.W. 653, 290 Mo. 194. 
Ohio.—Caracciolo v. Bonnell, 14 N. 

E.2d 361, 57 Ohio App. 397. 

Tenn.—Memphis Power & Light Co. 
V. City of Memphis, 112 S.W.2d 817, 
172 Tenn. 346. 

Tex.—Harris v. Thomas, Civ.App., 
217 S.W. 1068. 

Va.—Werth v. Fire Companies' Ad¬ 
justment Bureau, 171 S.E. 266, 160 
Va. 845, certiorari denied 64 S.Ct. 
74, 290 U.S. 659, 78 L.Ed. 670. 
Wash.—Bowyer v. Boss Tweed-Clip¬ 
per Gold Mines. 79 P.2d 718. 

12 C.J. p 589 note 61. 

Beoovarj hold ananthoilMa 

(1) By ice dealer from competing 
ice companies for loss of profits in 
consequence of alleged contract 
among defendants in restraint of 
trade whereby plaintiff alleged he 
was forced out of business.—Palmer 
V. Atlantic loe & Fuel Corporation, 
178 8.E. 424, 178 Oa. 405, 92 A.L.R. 
176. 

(2) Against mining company which 
owned village and leased houses pro¬ 
viding that streets, ste., were sub¬ 
ject to its police regulations, and 
that it might keep out such persons 
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as it saw fit. and which excluded 
plaintiff selling *high explosives.— 
Harris v. Keystone Coal & Coke Co., 
100 A. ISO, 255 Pa. 372. 

5k Tex.—Brown v. American Free¬ 
hold Land Mortg. Co.. 80 S.W. 986, 
97 Tex. 699, 67 L.R.A. 195—Grand 
Lodge O. II. S. T. v. Schuetze, 88 
S.W. 241, 36 Tex.Civ.App. 539. 

W.Va.—West Virginia Transp. Co. v. 
Standard Oil Co., 40 S.E. 591. 50 W. 
Va. 611, 88 Am.S.R. 896, 66 L.R.A. 
804. 

Mixed motives 

Where defendants, incensed at ar¬ 
ticles uncomplimentary to and ridi¬ 
culing them, published In newspaper 
of which plaintiff was general man¬ 
ager, started rival newspaper, which 
eventually drove plaintiff’s paper out 
of business, so that plaintiff lost his 
position, they were not liable for con¬ 
spiracy to injure plaintiff, where 
their motives were not merely re¬ 
venge upon plaintiff for his attacks 
upon them, but also self-protection 
against such attacks and the estab¬ 
lishing of legitimate enterprise.— 
Beardsley v. Kilmer, 140 N.E. 208, 
236 N.Y. 80. 27 A.L.K. 1411, affirming 
198 N.Y.6. 285, 200 App.Div. 878. 

6k Ill.—Carlson v. Carpenter Con¬ 
tractors' Ass'n of Chicago, 137 N.E. 
828. 306 111. 331, 27 A.L.H. 625, af¬ 
firming 224 llLApp. 420. 

Maas.—Robitaille v. Morse, 186 N.E. 
78, 288 Mass. 87—Martineau v. 
Foley. 120 N.E. 446, 811 Mass. 280, 
1 A.L..R. 1146. 

Mo.—^W. E. Stewart Land Co. v. Per¬ 
kins, 884 B.W. 668. 290 Mo. 194. 
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such contract being merely a convenient means of 
accomplishing the results designed by the conspira¬ 
cy.*^ The conspiracy in the first instance being un¬ 
lawful and wrongful, any act done in pursuance 
thereof is actionable if damages result, although not 
characterized by force or intimidation.® The rule 
does not apply, however, where the business injured 
is itself of an illegal character.® Intentionally to do 
that which is calculated in the ordinary course of 
events to damage, and which docs in fact damage 
another in that other person’s property or trade, is 
actionable if done without just cause or excuse.^® 
Effect of fraud or misrepresentation. A conspir¬ 
acy to injure one in his business or trade by fraud 
or misrepresentation is actionable when it results in 
injury,li and such a conspiracy is not justified under 
a state peaceful persuasion act.^^ 

Commission of act declared illegal by statute. 
One who suffers injury from acts done in further¬ 
ance of combinations or confederations entered in¬ 
to for the purpose of preventing competition in 
trade in commodities in common use, which com¬ 
binations are declared illegal by statute, has a right 
of action to recover damages sustained.^® 

§11. Strikes 

a. Deffnition and lawfulness in general 

b. For wages, hours, or other legitimate 

advantage 


c. To prevent employment or procure 

discharge of nonunion workmen 

d. To procure discharge of workman for 

reporting delinquency 

e. To compel member to pay money to 

union 

f. To compel employer to pay fine as¬ 

sessed against him by union 

g. To procure discharge of workmen in 

breach of contract 

a. Definition and Lawfulness in General 

A strike it an agreed atoppage of work by workmen 
to obtain or resist a change in employment conditions; 
and combinations to strike may be lawful or unlawful 
depending upon the object of the strike and the means 
employed to render It effective. 

A strike in the labor sense is a stoppage of work 
by common agreement on the part of a body of 
workingmen for the purpose of obtaining or resist¬ 
ing a change in the conditions of employment.^^ 

As shown infra § 70, there is nothing intrinsically 
criminal in strikes. Similarly, if the object of a 
strike is lawful and no unlawful means are em¬ 
ployed in rendering it effective, the members of the 
striking combination are not liable in a civil action 
of any character.^® The right of workmen to strike 
and to utilize their organization by instituting a 
strike is an exercise of the common-law right of ev- 


N.T.—Kxchanfife Bakery & Restau¬ 
rant V. Rifkln, 157 N.E. 130, 245 N. 
Y. 260, reversing 215 N.Y.S. 753, 
216 App.Div. 663, and reargument 
denied 157 N.E. 895, 245 N.Y. 651. 
Wash.—Eyak River Packing Co. v. 
Huglen, 255 P. 123, 143 Wash. 229, 
affirmed 257 P. 638, 143 Wash. 229. 
W.Va.—Swartz v. Kay, 109 S.B. 822, 
89 W\Va. 641. 

12 C.J. p 590 notes 68, 67. 

The phrase **primar 7 purpose” used 
in applying the rule of liability means 
the principal or fixed intention with 
which an act or course of conduct is 
undertaken, and within this meaning 
the “primary" as distinguished from 
the "secondary" purpose with which 
defendants entered upon the plan 
then in contemplation, included any 
one of a number of things, not only 
the ultimate end to be accomplished, 
but also the acts which, according to 
the plan in the minds of those who 
agreed upon it, would be put into 
effect in order to obtain and realize 
the ultimate plan.—Carlson v. Can- 
penter Contractors' Ass’n, 224 Ill. 
App. 430, affirmed 137 N.E. 222. 305 
Ill. 331. 27 A.L.R. 625. 

7. Qa.—Burrus Motor Co. v. Patter- 
Bon-Pope Motor Co.. 179 S.E. 171, 
60 Ga.App. 801. 


8. Mo,—W. E, Stewart Land Co. v. 
Perkins, 234 S.W. 653, 290 Mo. 194. 

9. Iowa.—Beechley v. Mu I vi lie, 70 
N.W. 107. 71 N.W. 428, 102 Iowa 
602, 63 Am.S.R. 479. 

lOi U.S.—Motley v. Detroit Steel, 
etc., Co., C.C.N.Y., 161 F. 389. 

Ill.—Carl.son v. Carpenter Contract- 
tors’ Ass’n of Chicago, 137 N.E. 
222, 305 Ill. 331, 27 A.L R. 625, af¬ 
firming 224 lll.App. 430. 

Mo.—W. E. Stewart Land Co. v. Per¬ 
kins, 234 S.W. 653, 290 Mo. 194. 

11. Mass.—Martineau v. Foley, 120 
N.E. 445, 231 Mass. 220, 1 A.L.U. 
1145—Harvey v. Chapman, 116 N.E. 
304, 226 Mass. 191, L.R.A.1917E 389. 

W.Va.—Swart* v. Kay, 109 S.E. 822, 
89 W.Va. 641. 

12 C.J. p 590 note 70. 

12. Mass.—Martineau v. Foley, 120 
N.E. 445, 231 Mass. 220, 1 A.L.U. 
1145—Harvey v. Chapman, 115 N. 
E. 304, 226 Mass. 191, L.R.A.1917E 
389. 

13. N.Y.—Rourke v. Elk Drug Co., 
77 N.Y.S. 373, 76 App.Div. 146. 

12 C.J. p 690 note 72. 

14. Encyclopedia Brit. 

Ohio.—Park v. Locals Nos. 106, 107, 
108, & 167 of Hotel & Restaurant 
Employees Int. Alliance, 22 Ohio N. 
P.,N.S., 267, 278. 
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Similarly expressed 

"A strike may be defined as a si¬ 
multaneous cessation of work, by 
workmen acting in combination to 
compel their common employer to ac¬ 
cede to demands made on him by 
such combination."—Park v. Locals 
Nos 106, 107, 108. & 167 of Hotel & 
Restaurant Employees Int. Alliance, 
supra. 

Martin Mod. L. Labor Unions S 25. 

Other definitions 

N.Y.—Albro J. Newton Co. v. Erick¬ 
son, 126 N.Y.S. 949. 951, 70 Misc. 
291, affirmed 129 N.Y.S. 1111, 144 
App.Div. 939. 

12 C.J. p 669 note 80 [a]. 

16. Ariz.—Truax v. Blsbee Local, 
No. 380, Cooks’ and Walters' Union, 
171 P. 121, 19 Ariz. 379. 

N.Y.—ESxchange Bakery & Restau¬ 
rant v. Rifkln, 157 N.E. 130, 245 
N.Y. 260, reversing 215 N.Y.S. 763, 
216 App.Div. 663, and reargument 
denied 167 N.E. 895, 245 N.Y. 651— 
Michaels v. Hillman, 183 N.Y.S. 196, 
112 Misc. 396—Justin Seubert, Inc., 
V. Reiff, 164 N.Y.S. 622, 98 Misc. 
402—^Albro J. Newton Co. v. Erick¬ 
son. 126 N.Y.S. 949, 70 Misc. 291, 
affirmed 129 N.Y.S. 1111, 144 App. 
Div. 989. 

12 C.J. p 691 note 76. 
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ery man to pursue his calling whether of labor or 
business, as he in his judgment sees fit.^® Never¬ 
theless not all strikes are lawful. The combination 
to quit work is lawful only when its purpose is to 
obtain a benefit for the parties which they may law¬ 
fully claim,and when the means employed in car¬ 
rying it on arc lawful.i^ The combination is un¬ 
lawful if its primary purpose is to do an illegal 
act.^® to injure others in their business or calling, 
or to compel them to do some criminal or unlawful 
injury to others, and not to advance the interests of 
the combination except indirectly.^i Combinations 
which have for their immediate purpose the injury 
of another find no sanction in hiw.2- While mem¬ 
bers of a union may in their efforts to improve their 
condition inflict more or less damage or injury on 
others, these results should be incidental damage 
and inconvenience consequent on the operation of 
general rules lawful in themselves, rather than those 
which follow a specific intent and immediate pur¬ 
pose of injury to others in order that good may 
come to themselves.-^ Mailers relating to the strike 
as an instrumentality of a boycotting combination 
arc considered infra § 12 f, g, h; and criminal lia¬ 
bility generally, infra § 70. Injunctive relief against 
strikes is treated in the (’J.S. title Injunctions § 147, 
also 32 C.J. p 162 note 28 et seq; the strike as a 


means permissible to effect the purposes of a trade 
union, in the C.J.S. title Trade Unions § 15, also 63 
C.J. p 665 note 71-p 669 note 19; and whether 
strikes are violations of anti-trust laws, in the C. 
J.S. title Monopolies § 79, also 12 C.J. p 610 notes 
24-26, and 41 C.J. p 169 note 3-p 170 note 15. 

Strikes in breach of contract of employment. A 
combination by employees to strike in breach of 
ihcir contracts of employment is an unlawful con¬ 
spiracy, and will render the members of the con¬ 
spiracy liable to an action for damages.^^ 

b. For Wages, Honrs, or Other Legitimate Ad^ 
vantage 

Workmen may, without being civilly liable, peace¬ 
ably strike to maintain or advance the rate of wagea 
or to procure shorter hours of employment or other 
legitimate object. 

No civil liability attaches where workmen strike 
to maintain or to advance the rate of wages, or to 
procure shorter hours of employment, or to obtain 
any other legitimate object, if done in a peaceable 
manner and without violence and destruction of 
property and without the employment of coercive 
measures to prevent the employer from securing 
other employees,25 and if the cessation from work 
involves no breach of contractual rclations.26 If 


16. —Pickett v. Wal.sh, 78 N. 
E. 753, 102 Mas.M. 572. 116 Am.S.R. 
272. G L.R A..N.S.. 10G7, 7 Ann.Ca.s. 
638. 

17. U.S.—Thornns v. Cincinnati, etc., 
R. Co.. CC.Ohio, 62 F. S03. 

Ma.««.s.—(’’orni-llicT v. Haverhill Shoe 
Mfrs.’ Assoc., 109 N.E. 64.‘{. 221 
Mass. 554. LR.A1916C 218—Reyn¬ 
olds V. Davis. S4 N.E. 457, 198 

Mass. 294, 17 L.R.A..N.S.. 162. 

Pa.—Rau.sbach v. Rciff. 85 A. 762, 237 
Pa. 482. 

Bmplosrment of discharg'ed workman 

Although individual employee may 
refuse for any cause to continue in 
employer’s service several employee.s 
of foundry company could not con¬ 
spire to combine to quit and enforce 
strike because company refused to 
reemploy a discharged fellow work¬ 
man. such strike being unlawful in 
end sought, even if no illegal means 
were used to forward it.—Mechanics’ 
Foundry & Machine Co. v. Lynch. 128 
N.E. 877, 236 Mass. 504, 12 A.L.R. 
1057. 

Zndlvidaal ooatracts 

Where employer’s business was op¬ 
erated in a normal and usual manner 
and to normal extent, and places of 
all union men who had left had been 
fllled, and strike benertts had not 
been paid for some time, strike was 
ended: but, even if still pending, 
members of union had no right to In- 

15 C.J.S.-04 


terfere w»ith employer’s bu.slncss, for 
illegal purpose of forcing it to aban¬ 
don making of individual contracts 
with its employees.—Moore Drop 
Forging Co. v. McCarthy, 137 N.E. 
919, 243 Mass. 554. 

18» Ma.s.s.—Cornel Her v. Haverhill 
Shoe Mfrs.’ Assoc., 109 N.E. 643, 
221 Ma.ss. 564, L.R.A.1916C 218. 
N.y.—Exchange Bakery & Restau¬ 
rant V. Rifkin, 167 N.E. 130. 245 N. 
Y. 260, reversing 215 N.Y.S. 753, 
216 App.Dlv. 668, and reargument 
denied 157 N.E. 895, 245 N.Y. 651— 
Michaels v. Hillman, 183 N.Y.S. 
195, 112 Misc. 395. 

19. N.Y.—Michaels v. Hillman, su¬ 
pra. 

20. N.Y.—Exchange Bakery & Res¬ 
taurant V. Rifkin. 157 N.E. 130, 245 
N.Y. 260, reversing 215 N.Y.S. 763, 
216 App.Div. 663, and reargument 
denied 157 N.E. 895, 245 N.Y. 651. 

12 C.J. p 691 note 79. 

21. U.S.—Toledo, etc., R. Co. v. 

Pennsylvania Co., C.C.Ohio, 54 F. 
730, 19 L.R. A. 387, appeal dis¬ 

missed 14 S.Ct. 123. 150 U.S. 393, 
37 L.Ed. 1120. 

22. N.Y.—Exchange Bakery & Res¬ 
taurant V. Rifkin, 157 N.E. 130, 245 
N.y. 260, reversing 216 N.Y.S. 763, 
216 App.Div. 663. and reargument 
denied 157 N.E. 895. 245 N.Y. 661. 

12 C.J. p 691 note 82. 
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2& N.Y.—Curran v. Galen, 46 N.E. 
297, 152 N.Y. 33, 57 Am.R. 496, 37 
L.R.A. 802. 

Pa.—Purvis V, United Brotherhood C. 
& J. Local No. 500, 63 A. 585, 214 
Pa. 328, 112 Am.S.U. 767. 12 L.R.A., 
N.S., 642, 6 Ann.Cas. 275. 

24L U.S.—Barnes v. Berry, C.C.Ohio, 
156 F. 72—Wabash R. Co. v. Han- 
nahan, C.C.Mo., 121 P. 663. 

Conn.—Stale v. Stockford, 58 A. 769, 
77 Conn. 227, 107 Am.S.R. 28. 

Mas,s.—Reynolds v. Davis. 84 N.E, 
457. 198 Mass. 294, 17 L.R.A.,N.S., 
162. 

Neb.—Mapstrick v. Ramge, 2 N.W, 
739, 9 Neb. 390, 31 Am.R. 415. 

26. N.Y.—Exchange Bakery & Res¬ 
taurant V. Rifkin, 157 N.E. 130, 
245 N.Y. 260. reversing 215 N.Y.S. 
753, 216 App.Div. 663, and reargu¬ 
ment denied 167 N.E. 896, 245 N.Y. 
651. 

12 C.J. p 591 note 86. 

Criminal liability see infra S 70. 

26. U.S.—Wabash R. Co. v. Hanna- 
han, C.C.Mo., 121 F. 563. 

Cal.—Pierce v. Stablemen’s Union 
Local No. 8,760, 103 P. 324, 166 Cal. 
70. 

Fla.—Jetton-Dekle Lumber Co. v. 

Mather. 43 So. 590. 53 Fla. 969. 
N.J.—Connett v. United Hitters of 
North America, 74 A. 188, 76 N.J, 
Eq. 262. 
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§11 

the strike is for a legitimate purpose the fact that 
the employer sustains injury does not render the 
combination an unlawful conspiracy.**^ If ruin re¬ 
sults to the employer from the peaceable assertion 
by workmen of their rights, it is a damage without 
a remedy.** 

c. To Preyent Employment or Procure Dis¬ 
charge of Nonunion Workmen 

A combination to prevent, by a etrlke, empioyment of 
workmen not belonging to a union, or to procure their 
discharge, is lawful as regards civil liability if actuated 
without malice and by proper motives, such as to secure 
employment of careful and efficient workmen or men of 
good character. 

Dicta may be found in a number of cases, to the 
effect that members of a union have an absolute 
right to strike, and to inform the employer that they 
will strike if nonunion men in his employ are not 
discharged; that the members’ intention and pur¬ 
poses are immaterial; and that they are merely dic¬ 
tating the terms on which they will be employed as 
they have the right to do.** On the other hand, 
there arc decisions which seem to imply that such 
a right does not exist at all; that under no circum¬ 
stances could just cause or excuse exist** The 
weight of authority, however, is in opposition to 
both of these views and makes the lawfulness of 
the combination and of the acts done to effect its 
purpose depend on motive; if the primary purjiose 
is not to injure others, but to advance the legiti¬ 
mate interests of members of the combination, its 
members may without incurring civil liability refuse 
to work in company with men who do not belong to 
their union, and may strike or threaten to strike to 
procure their discharge from employment, or to 
prevent their being employed in shops where mem¬ 
bers of the combination arc at work.*^ Neverthe¬ 
less members of a union cannot without incurring 


civil liability refuse to work with men belonging to 
their union from purely arbitrary causes, and use 
the power of their association to procure the dis¬ 
charge of workmen or to prevent them from obtain¬ 
ing employment by strikes or threats of strikes; if 
the acts are committed with malice, that is, without 
just cause or excuse, the combination is an unlawful 
one.** No individuals or association of individuals 
has the right wantonly to interfere with the business 
or trade of others to prevent them from malting a 
living at their business or trade.** 

To secure employment of careful and efficient fel¬ 
low workmen. The refusal of members of a union 
to work with those who do not belong to their un¬ 
ion, who strike or make threats of strikes to procure 
their discharge, is lawful where the motive is to 
secure careful and skilled workmen, and although 
the acts done in pursuance of the combination re¬ 
sult in the discharge of such workmen, those join¬ 
ing in the acts arc not liable to a civil action for 
damages.*^ 

To secure employment of fellow workmen of good 
character and conduct. Where a workman’s habits, • 
character, or conduct, or his conduct toward his 
fellow workmen while at work, renders him an unfit 
associate for ordinary workmen of good character, 
his fellow workmen may combine to advance their 
own interests by threatening to strike and thus pro¬ 
cure his discharge,** but they have no right to pro¬ 
cure a workman’s discharge by threatening to strike 
merely because he had made himself “objection¬ 
able,” “obnoxious,” “unpleasant,” or “distasteful” 
to them.** 

To secure employment of members of union in 
preference to workmen not members. The refusal 
of members of a union to work with men who do 
not belong to their union, and strikes or threats of 


27. N.Y.—Exchange Bakerj & Res¬ 
taurant V. Rifkin, 167 N.B. 130. 346 
N.T. 260, reversing 216 N.T.S. 768, 
216 App.Div. 663, and reargument 
dsnied 157 N.E. 896. 346 N.Y. 661. 
12 C.J. p 691 note 88. 

2& Md.—^My Maryland Lodge No. 
186 V. Adt, 59 A. 721, 100 Md. 238, 
68 I..R.A. 762. 

2ti N.J.—Booth V. Burgese, 66 A. 
226, 72 N.J.Eq. 181—Jersey City 
Printing Co. v. Cassidy. 66 A. 360. 
68 N.J.EQ. 769. 

an. Ill.—^Barnes v. Chicago Typo¬ 
graphical Union No. 16. 88 N.B. 
940, 282 Ill. 424, 14 L.R.A..N.S., 
1018, 13 Ann.Cas. 64, aiUrming 134 
IlLApp. 20. 

12 C.J. p 692 note 92. 


81. lad.—Olemmitt v. Watson, 42 N. 

E. 867, 14 Ind.App. 38. 

12 C.J. p 692 notes 93, 94. 

88 . Md.—Lucke v. Clothing Cutters’, 
etc.. Assembly No. 7607 K. of L., 
26 A. 605, 77 Md. 896, 39 Am.S.R. 
421, 19 L.R.A. 408. 

12 C.J. p 692 note 97. 

Aspfmm&aX not anthoxlsliig strike 
Agreement by employer with labor 
union to give all work to members 
of union is valid, and strike by mem¬ 
bers of union to enforce rights there¬ 
under is valid; but strike by union 
to compel employers to make such 
agreement is illegal; and employer’s 
price list agreement with labor un¬ 
ion. in which it is agreed that union 
shall have shop committee and agent 
allowed to visit factory during work¬ 
ing hours, is not^ in and of Itself, 


agreement by employer to give all 
his work to members of union.— 
Smith v. Bowen, 121 N.E. 814, 232 
Mass. 106. 

Criminal liability see infra I 70. 

sa Mass.—Plant v. Woods. 67 N.B. 
1011, 176 Mass. 492, 61 L.R.A. 839, 
79 Am.S.R. 330. 

12 C.J. p 592 note 98. 

34. Ind.—Clemmitt v. Watson, 42 
N.E. 867, 14 Ind.App. 88. 

N.Y.—National Protective Assoc, v. 
Gumming, 63 N.E. 369, 170 N.Y. 
816, 88 Am.S.R. 648, 68 L.R.A. 136. 
12 C.J. p 692 note 2. 

86b Pa.—Bausbach v. Relff, 91 A. 
224, 244 Pa. 659, LuR.A.1916D 736, 
Ann.Cas.l916C 421. 

S6b Pa.—^Bausbach v. Reiff, supra. 
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strikes to cause their discharge, or to prevent their 
obtaining employment, are lawful where the motive 
for such acts is to secure the employment of mem¬ 
bers of the union in preference to those who do not 
belong to it,37 and neither the employee whose dis¬ 
charge has been caused nor the employer coerced 
into discharging his employees has any ground of 
complaint. In consequence, no^ civil action lies to 
recover damages resulting from the carrying out of 
the purpose of such a combinatinn.^s 

To compel workmen to join union. While there 
is some authority for the view that strikes, or 
threats of strikes, by members of a union to compel 
the discharge from emi)loyment of other workmen 
unless they join the union arc lawful and furnish no 
ground for recovery of damages where the acts 
complained of were primarily for defendants* bene- 
fit,39 it is unlawful for them to agree to call or 
threaten to call a strike for the primary purpose of 
restricting the freedom of others hy coercing them, 
under a penalty of loss and deprivation of employ¬ 
ment, to join a labor union; and where the purpose 
of such conspiracy is effected, the party injured 
thereby may recover the damages sustained.^® 

d. To Procure Discharge of Workman for Re¬ 

porting Delinquency 

A threatened strike to procure the discharge of a 
workman for reporting thefts of a fellow employee is 
unlawful. 

A threat of strike to procure the discharge of a 
workman from employment, which results in his 
discharge, is actionable, where the ground for the 
threat was the fact that he had reported to the em¬ 
ployer the thefts of a fellow employee. Under these 
circumstances no justification or excuse exists.^i 

e. To Compel Member to Fay Money to Union 

Damages resulting from discharge of an employee be¬ 
cause of a strike to compel him to pay money allegedly, 
but not actually, due the union are actionable. 

It is unlawful for officers or members of a union 


ill 

to attempt, by strikes or threats of strikes against 
an employer, to enforce payment of a money obli¬ 
gation allegedly due from a member to the union 
but which is not in fact due because imposed without 
due compliance with the rules and by-laws of the 
union, and if the member is discharged as a result 
of such acts he is entitled to recover damages. The 
right to damages is in no way affected by the fact 
that the discharged employee was not under con¬ 
tract of employment for a definite time; nor by 
the fact that the union is an unlawful organization 
formed for the purpose of monopolizing to its mem¬ 
bers the labor market in a particular trade.^2 

f. To Compel Employer to Pay Fine Assessed 
against Him by Union 

Combinations to compel an employer, by means of a 
strike, to pay a fine assessed against him by a labor 
union are actionable conspiracies. 

A labor union has no right to inflict a penalty 
on one who owes such union no duty through as¬ 
sociation in the membership of the union, by con¬ 
tract or otherwise.^3 Hence a combination of offi¬ 
cers of a union to compel an employer of labor to 
pay a fine imposed on him by the union for not hav¬ 
ing all his work done by its members, by calling out 
his employees on a strike, and by preventing his ob¬ 
taining other suitable workmen, or by threatening 
to do this, so thal he is coerced into paying the fine, 
under a reasonable apprehension that he cannot car¬ 
ry on his business without yielding to the demand, 
is an actionable conspiracy,^^ and so is a combina¬ 
tion to compel a manufacturer to pay a fine for sell¬ 
ing his product to an employer of labor who has 
been declared “unfair,** on the threatened alterna¬ 
tive that, if payment were refused by him, the union 
would refuse to handle his product for those who 
had bought it, thereby annoying and harassing him 
in the enjoyment of the benefit of the market for 
that product, and in all probability wholly depriving 
him of that market.^^ On either of the two preced¬ 
ing states of facts the party against whom the con- 


37. Mass.—^Ticket t v. Walsh, 78 N. 
E. 753, 192 Mass. 572. 116 Am S.R. 
272, 6 L.U.A..N.S., 1067. 7 Ann.Cas. 
638. 

12 C.J. p 692 note 6. 
gg, n.Y.—N ational Protective Assoc. 
V. Cumming, 63 N.K. 369, 170 N. 
T. 315, 88 Am.S.R. 648, 58 L.R.A. 
186. 

Contra Lucke v. Clothing Cutters’, 
etc., Assembly No. 7507 K. of L., 
26 A. 606, 77 Md. 396, 39 Am.S.R. 
421, 19 L.R.A. 408. 

12 C.J. P 693 note 9. 
a». N.Y.—Wunch v. Shankland, 69 

X.T.S. 349, 69 App.Dlv. 482, ap¬ 


peal dismissed 62 N.E. 1102, 170 
N.Y. 673. for want of Jurisdiction. 
12 C.J. p 693 note 11. 

40t Mass.—Hanson v. Innis, 97 N.E. 

756. 211 Mass. 301. 

12 C.J. p 693 note 16. 

Criminal liability see Infra 8 70. 

41. Pa.—Bausbach v. Reiff, 86 A. 
762, 237 Pa. 482. 

491 N.J.—Brennan v. United Hatters 
of North America Local No. 17, 65 
A. 166, 78 N.J.Law 729, 118 Am.S. 
R. 727, 9 L.R.A.,N.S., 254, 9 Ann. 
Cas. 698. 

12 C.J. p 694 notes 21-23. 

1011 


43. Mass.—Carew v. Rutherford, 106 
Mass. 1, 8 Am.R. 287. 

12 C.J. p 594 note 28. 

Criminal liability for strike to en¬ 
force payment of flne assessed by 
labor union on employer see Infra 
5 70. 

44b Mass.—Carew v. Rutherford, su¬ 
pra. 

45b Conn.—March v. Bricklayers* 
Union No. 1, 68 A. 291, 79 Conn. 
7, 14, 118 Am.S.R. 127, 4 L.R.A.,N. 
S. 1198, 6 Ann.Cas. 843. 

I 12 C.J. p 696 note 80. 
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spiracy is directed may recover back the fine and 
any damages resulting from the acts of the conspir¬ 
ators ; but it has been held that, in order to entitle 
an employer to recover back a fine assessed against 
him by a labor union and paid by him in order to 
get back his employees who were called out by offi¬ 
cers of the union to compel him to pay the fine, it 
should appear that the only alternative to a refusal 
to pay the fine was injury to his business; if he 
could have obtained other men to do his work, the 
payment would be voluntary.^® 

g. To Procure Discharge of Workmen in Breach 
of Contract 

An employee discharged In breach of contract aa a 
result of a conspiracy to strike to achieve that end Is 
entitled to damages. 

Strikes or threats of strikes whereby an employer 
is induced to discharge an employee in breach of a 
contract are unlawful, and the employee, if dis¬ 
charged as a result of the conspiracy, is entitled to 
recover damages from those whose acts caused his 
discharge.^^ 

§ 12. Boycotts 

a. Definition and elements 

b. Liability in general 

c. Combinations to prevent employers 

from retaining labor 

d. Combinations to prevent employers 

from obtaining labor 
c. Combinations to withhold custom; 
primary boycott 

f. Combinations to induce others to with¬ 

hold custom 

g. Combinations to prevent person from 

obtaining supplies necessary to his 
business 

h. Combinations to refuse to handle 

freight of boycotted company 

4a Mo.—Burke v. Fay. 107 S.W. 408, 

128 Mo App. 690. 

47. Md.—Lucke v. Clothinfr Cutters, 
etc.. Assembly No. 7507 K. of L.. 

26 A. 505. 77 Md. 396. 39 Am.S.R. 

421. 19 L.R.A. 408. 

12 C.J. p 695 note 36. 

4a Ark.—Meier v. Speer, 132 S.W. 

988. 96 Ark. 618, 624, 82 L..R.A..N. 

S. 792. 

49. Md.—Green v. Samuelson, 178 A. 

109, 112, 168 Md. 421. 99 A.L.H. 628. 
citina Corpus Juris. 

9 G.J. p 316 note 84 [a] (1). 

5a U.S.—Toledo, etc., R. Co. v. 

Pennsylvania Co., C.C.Ohlo, 64 F. 

780. 19 L.R.A. 887. 

9 G.J. p 816 note 84. 


a Definition and Elements 

A boycott Is usually considered to be combination: 
(1) To cease dealing with a peraon; or (2) to ceaae such 
dealing and exercise coercive pressure upon third persons 
to do likewise; the first being a primary boycott and the 
second, a secondary one. Intent to injure, Intimidation, 
and coercion are essential aiements. 

A boycott has been defined as a combination of 
many persons to cause a loss to one by coercing 
others against their will to withdraw or withhold 
their beneficial business intercourse from him by 
the use of such means as the infliction of physical 
injury on their persons or property, or such intimi¬ 
dation as will put them in fear of such injury,^* 
through fear of incurring the displeasure, persecu¬ 
tion, and vengeance of the combination,or by 
threats that unless they withdraw or withhold their 
beneficial business intercourse from the person 
against whom the concert of action is directed, the 
combination will cause similar injury to their busi¬ 
ness.®^ The word is used to convey other meanings, 
however; it is frequently spoken of as passive 
merely, a let-alone policy, a withdrawal of all busi¬ 
ness relations intercourse and fellowship;®^ and, 
so used, the word has been defined as meaning a 
combination between persons to suspend or discon¬ 
tinue dealings or patronage with another person or 
persons because of refusal to comply with a request 
made of him or them;®^ a combination to inaugu¬ 
rate and maintain a general proscription of articles 
manufactured by the person against whom it is di¬ 
rected;®® or the act of a combination in refusing to 
have business dealings with another until he re¬ 
moves or ameliorates conditions which are deemed 
inimical to the welfare of the members of the com¬ 
bination, or some of them, or grants concessions 
which arc deemed to make for that purpose.®^ 
While the word is sometimes used to connote an 
unlawful conspiracy,®® it is also used in the sense 
of an organized effort to persuade or coerce, which 
may be legal or illegal, according to the means cm- 

Councll. 30 A. 881, 888, 53 N.J.Eq. 
101 , 121 . 

N.Y.—Matthews v. Shankland, 66 N. 

Y.S. 123, 128, 26 Misc. 604. 

53. U.S.—Oxley Stave Co. v. Coop¬ 
ers' International Union, C.C.Kan., 
72 F. 695, 699. 

5a Mont.—Lindsay v. Montana Fed¬ 
eration of Labor, 96 P. 127, 130, 
37 Mont. 264, 127 Am.S.R. 722, 13 
L.R.A..N.S.. 707. 

Ohio.—Generlch v. Swartzentruber, 
22 Ohio N.P..N.S.. 1. 18. 

9 C.J. p 317 note 40. 

65. D.C.—^American Federation of 
Labor v. Buck's Stove, etc., Co., 83 
APP.D.C., 83. 123. 82 L.R.A..N.S., 
748. 

9 C.J. p 817 Motes 47-49. 


Similar deflaitioiui 

Tex.—Hailey v. Brooks. Civ.App., 191 

S. W. 781, 783. 

9 C.J. p 316 notes 36, 87, p 817 notes 
39. 41, 42, 44-46. 

Strike distinguished 

U.S.—Thomas v. Cincinnati. N. O. & 

T. P., etc., R. Co.. aC.Ohlo, 62 F. 
803, 818. 

Ill.—Kemp V. Division No. 241 Amal¬ 
gamated Assoc, of St., etc., R. Em¬ 
ployes. 99 N.E. 389, 265 Ill. 213, 
234, Ann.Ca8.1918D 847. 

9 C.J. p 316 note 34 [b]. 

61. Conn.—State v. Glidden, 8 A. 
890, 896, 66 Conn. 46. 8 Am.S.R. 23. 

Ohio.—Generlch v. Swartzentruber. 
22 Ohio N.P..N.S.. 1, 14. 

62. N.J.—^Barr y. Essex Trades 
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ployed.®® As first used, the word, as shown above, 
embodied the notion of a combination; but it has 
generally come to have a more enlarged sense and 
to be loosely used to express a certain amount of 
injurious discrimination without any special agree¬ 
ment or understanding on the part of those who dis¬ 
criminate. This is a common colloquial use of the 
word.®"^ In its more modern significance, the term 
connotes a variety of action, ranging from a mere 
withdrawal of business by an individual to an or¬ 
ganized effort by associated individuals to procure 
all others to withdraw from such intercourse;®® 
and it has been said that it docs not necessarily im¬ 
ply a combination to injure.®^ 

An essential element of a boycott is an intent to 
injure.®® So also intimidation and coercion have 
been held to be essential elements of a boycott.®* 
It must appear that the means used arc threatening 
and intended to overcome the will of others, and to 
compel them to do or to refrain from doing that 
which they would not otherwise do.®2 What would 
constitute acts of this character depends, of course, 
on the facts of each case. If the things done or the 
words spoken are such that they will excite fear or 
a reasonable apprehension of damage, and so influ¬ 
ence those for whom designed as to prevent them 
from freoly doing what they desire, and the law per¬ 
mits, there is a boycott,®*** and the courts will look 
beyond the mere letter of the act or word into its 
spirit or intent.®^ Boycott originally signified vio¬ 
lence, if not murder;®*® but in the present accepta¬ 
tion of the term violence is not an essential ele¬ 
ment.®® While violence or threats thereof frequent¬ 
ly accompany a boycott, yet it is not essential that 
physical force or a threat thereof be present in or¬ 
der to constitute a boycott. It is sufficient that the 


means are intended and are such as naturally tend 
to overcome the will of others and to compel them 
to do things which they otherwise would not do; 
and the extent of this fear need not be abject, but 
only such as to overcome their judgment, or to 
induce them not to do, or to do, that which they 
would have done or left undone.®*^ 

Primary and secondary boycott. The law recog¬ 
nizes two classes of boycotts, primary and second¬ 
ary.®® A primary boycott is a combination of two 
or more persons by concerted action to cease dealing 
cither socially or in a business way with a person 
with whom the combination has a dispute.®® A 
secondary boycott is a combination not merely to re¬ 
frain from dealing with such person or to advise 
or by peaceful means persuade his customers to re¬ 
frain, but to exercise coercive pressure upon such 
customers, actual or prospective, in order to cause 
them to withhold or withdraw their patronage 
through fear of loss or damage to themselves,'^® as 
by threats of a like boycott against them if they re¬ 
fuse to do so;"^* and those acting in concert to 
bring about such a secondary boycott are engaged 

in a conspiracy.'^^ 

b. Liability in General 

Since an illegal boycott is an invasion of a property 
right, the members of the boycotting combination are 
liable for resulting damages even though their acts would 
have been lawful if committed by an individual or al¬ 
though tKeir ultimate purpose was to advance their own 
interests. 

While not every boycott, as shown in the suc¬ 
ceeding subdivisions of this section, is a proper basis 
for an action for damages, the person against whom 
an illegal boycott is directed may maintain an ac¬ 
tion against the members of the combination en- 


58. Ca.1.—Pierce v. Stablemen's Un¬ 
ion Local No. 8,760, 103 P. 324, 327, 
156 Cal. 70. 

Ky.—Booker v. Louisville Bd. of 
Fire Underwriters, 224 S.W. 451, 
456, 188 Ky. 771. 

9 C.J. p 317 note 47 fa]. 

57. Me.—Davi.s v. Starrett, 55 A. 
516, 518, 97 Me. 568. 

58h Fla.—Paramount Enterprises v. 
Mitchell, 140 So. 328, 330, 104 Fla. 
407. 

59. Me.—^Davis v. Starrett, 6B A. 
516, 518, 97 Me. 568. 

80. Mass.—Hoban v. Dempsey, 104 
N.E. 777, 217 Mass. 166, L.R.A. 
1915A 1217, Ann.Cas.l915C 810. 

81. U.S.—Oxley Stave Co. v. Coop¬ 
ers’ International Union, C.C.Kan., 
72 F. 695. 

9 C.J. p 816 note 16. 

OOi Ark.—Meier v. S-peer, 132 S.W. 


988, 96 Ark. 618, 32 L.R.A..N.S., 
792. 

12 C.J. p 572 note 32. 

83. Minn.—StefTes v. Motion Pic¬ 
ture Mach. Operators’ Union, 161 
N.W. 524. 136 Minn. 200. 

64. N.J.—Barr v. Essex Trades 
Council, 30 A. 881, 53 N.J.Eq. 101. 
12 C.J. p 572 note 34. 

85. Conn.—State v. Glidden, 8 A. 

890. 55 Conn. 46, 77, 3 Am.S.R. 23. 
88. N.y.— Mills V. r. S. Printing Co., 

91 N.y.S. 185, 99 App.Div. 605, 611. 
9 C..1. p 317 note 51. 

87. Ark.—Meier v. Speer, 132 S.W. 
988, 96 Ark. 618, 625. 32 L.R.A..N.S., 
792. 

12 C.J. p 572 note 35. p 573 notes 86. 
37. 

68. Ky.—Booker v. Louisville Bd. of 
Fire Underwriters, 224 S.W. 451, 
188 Ky. 771. 

09. Cal.—Pierce v. Stablemen’s Un¬ 
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ion Local No. 8,760, 103 P. 824. 156 
Cal. 70, 77. 

32 C.J. p 167 note 15. 

70. U.S.—Bedford Cut Stone Co. v. 
Journeyman Stone Cutters* Ass’n, 
Ind., 47 S.Ct. 522, 526. 274 U.S. 87, 
71 L.Bd. 916, 54 A.L.R. 791—Du¬ 
plex Printing Press Co. v. Deering, 
N.y.. 41 S.Ct. 172, 176. 254 U.S. 443, 
65 L.Ed. 349, 16 A.L.R. 196. 

N.Y.—Justin Seubert, Inc., v. Reiff, 
164 N.Y.S. 522. 98 Misc. 402. 

32 C^J. p 167 note 16. 

71. Cal.—^Pierce v. Stablemen’s Un¬ 
ion Local No. 8,760, 103 P. 824, 156 
Cal. 70, 81. 

32 C.J. p 167 note 16. 

72- Iowa.—Ellis v. Journeyman 

Barbers' International Union of 
America. Local Union No. 52, 191 
N.W. Ill, 194 Iowa 1179, 32 A.L.R. 
756. 

N.Y.—Justin Seubert, Inc., v. Reiff, 
164 N.Y.S. 622. 98 Misc. 402. 
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gaged in it to recover the resulting damages and 
it is very generally held that defendants cannot 
evade civil liability and justify their acts on the 
ground that the acts complained of would have been 
lawful if committed by an individual,or on the 
ground that the boycott is legitimate trade compe¬ 
tition, the competition which the law upholds being 
honest competition, not a malicious attempt to in¬ 
jure another. Moreover, the fact that the ulti¬ 
mate purpose of a boycott is to advance the inter¬ 
ests of the combination does not divest it of its un¬ 
lawful character the direct and primary purpose 
of a boycott, it has been said, must be regarded as 
the injury or destruction of the business of the per¬ 
son against whom it is directed, and the fact thaf it 
is designed as a means to an end, and that end in 
itself considered lawful, does not render the boycott 
lawful.77 There is, however, authority to the ef¬ 
fect that a boycott primarily intended to do irrepa¬ 
rable injury to plaintiff is unlawful, whereas one 
primarily intended to better the condition of the 
boy cotters and not to do irreparable injury is law¬ 
ful, even though incidental damage results.78 Crim¬ 
inal liability for boycotts is considered infra § 71; 
and injunction against boycotts is treated in the C. 
J.S. title Injunctions §§ 139-142, also 32 C.J. p 167 
note 19 et seq. Whether boycotts are violations of 
anti-trust laws is discussed in the C.J.S, title Mo¬ 
nopolies § 79, also 12 C.J. p 610 notes 24-27, and 41 
C.J. p 170 notes 17-22. 

Rights invaded by boycott, A person’s business 
aside from the money, chattels, plant, or other tangi¬ 
ble property employed therein is in every sense of 


the word property, and, as such, if lawful, entitled 
to protection from all unlawful interference.^® A 
boycott the purpose of which is to coerce workmen 
in a person’s employ to cease working for him, or 
others not in his employ not to enter his employment 
infringes the right of the employer to employ those 
who are willing to work for him on such terms as 
may be mutually agreed on without undue interfer¬ 
ence on the part of others.®® On the other hand, 
the primary right assailed is the right to an unham¬ 
pered market for the purchase and sale of commodi¬ 
ties, where the effect of the boycott is to coerce 
customers or prospective customers into withhold¬ 
ing patronage from the party boycotted®^ or to co¬ 
erce dealers in materials or products necessary to 
his business from furnishing them to him.®2 These 
rights must be recognized to the same extent by 
courts of law and courts of equity, and protected by 
substantially the same rules.®® 

c. Oombinations to Prevent Employers from 
Retaining Labor 

While combinations to prevent an employer from re¬ 
taining labor are ordinarily actionable If accomplished 
through violence and coercion, if the object of the com¬ 
bination Is lawful, peaceable persuasion of employees or 
even coercion to the extent of imposing penalties on 
members of a iabor union Is usually held permissible. 

It is unlawful for persons to conspire to injure 
another in his property or business, by agreeing to 
procure his employees to quit his employment where 
the methods used are those of violence, intimida¬ 
tion, molestation, or coercion; and, when executed 
to the employer’s injury, this will constitute an ac¬ 
tionable conspiracy.®^ No one can lawfully inter- 


73. Ill.—Carlson v. Carpenter Con¬ 
tractors’ Ass'n of Chicago, 137 N. 

E. 222. 305 Ill. 831. 27 A.L<.R. 625, 
affirming 224 Ill.App. 430. 

12 C.J. p 595 note 41. 

74. Tex.—Texas Public Utilities 
Corporation v. Edwards, Clv.App., 
99 S.W.2d 420, error dismissed. 

12 C.J. p 596 note 56. 

7B. N.J.—George Jonas Glass Co. v. 
Glass Bottle Blowers* Assoc., 66 A. 
953. 72 N.J.Eq. 663. affirmed 79 A. 
262. 77 N.J.Eq. 219, 41> L.R.A..N.S.. 
445. 

12 C.J. p 697 note 60. 

76- U.S.—Loewe v. California State 
Federation of Liabor. C.C.A.Cal., 139 

F. 71. 

Tex.—Texas Public Utilities Corpora¬ 
tion V. Edwards, Civ.App., 99 S.W. 
2d 420, error dismissed. 

77. U.S.—Lfoewe v. California State 
Federation of Labor, C.C.A.Cal., 139 
F. 71. 

Conn.—State v. Olidden, 8 A. 890, 65 
Conn. 46, 3 Am.S.R. 88. 


IB, N.T.—Overseas Storage Co. v. 
Chlopsck, 205 N.Y.S. 445. 209 App. 
Div. 907—Overseas Storage Co. v. 
Chlopsek, 204 N.T.S. 845, 209 App. 
Div. 834. 

79. U.S.—Truax v. Corrigan, 42 S. 
Ct. 124, 257 U.S. 312, 66 L.Ed. 254. 
27 A.L.R. 876, reversing 176 P. 670, 
20 Arlz. 7. 

Iowa.—Ellis v. Journeyman Barbers' 
International Union of America. 
Local Union No. 62, 191 N.W. 111. 
194 Iowa 1179, 32 A.L.R. 756. 

12 C.J. P 596 note 44. 

8a Ill.—Carlson v. Carpenter Con¬ 
tractors’ Ass’n of Chicago, 137 N. 
E. 222, 306 Ill. 331, 27 A.L.R. 626, 
affirming 224 IlLApp. 430. 

12 C.J. p 596 notes 48-50. 

81. N.J.—Booth V. Burgess, 66 A. 
226, 72 N.J.Eq. 181—Barr v. Es¬ 
sex Trades Council, 80 A. 881, 63 
N.J.Eq. 101. 

12 C.J. p 696 note 62. 

88 . 111.—Carlson v. Carpenter Con¬ 
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tractors’ Ass’n of Chicago, 337 N. 
E. 222. 306 Ill. 331, 27 A.L.R. 626, 
affirming 224 Ill.App. 430. 

12 C.J. p 596 note 52. 

83. N.J.—Jersey City Printing Co. 
V. Cassidy. 63 A. 230, 63 N.J.Eq. 
769. 

84b N.T.—Michaels v. Hillman. 183 
N.Y.S. 195, 112 Misc. 395. 

12 C.J. p 597 note 63. 

Criminal liability see infra f 71. 

Statute maktag It lawful for per¬ 
sons to unite to persuade others by 
peaceable means to enter into com¬ 
bination for or against leaving or 
entering employment of any person 
or corporation merely permits agree¬ 
ment and relieves parties thereto 
from charge of conspiracy in enter¬ 
ing into the agreement, and validity 
of their effort to carry the agree¬ 
ment into execution depends on the 
legality of the acts done.—Feller v. 
Local 144, International Ladies Gar¬ 
ment Workers Union, 191 A. Ill, 121 
N.J.Eq, 468. 
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fere by force or intimidation to prevent employers 
or persons emplpyed or willing to be employed from 
the exercise of these rights.®® 

Picketing. Although a contrary holding may be 
required under the statutes existing in some juris¬ 
dictions,®* the rule as stated in Corpus Juris, which 
has been quoted with approval, is that, according 
to the belter view, picketing, if not conducted in 
such numbers as will of itself amount to intimida¬ 
tion, and when confined to the seeking of informa¬ 
tion such as the number, names, and places of resi¬ 
dence of those at work, or seeking work on the 
premises against which a strike is in operation, and 
the use of peaceful argument and entreaty for the 
purpose of inducing such workmen to support the 
strike by quitting work or by not accepting work, 
is not unlawful and furnishes no ground for an ac¬ 
tion for damages.®^ As soon as threats are made, 
however, or personal injury or unlawful harm is 
done against the employees, this amounts to intimi¬ 
dation and is unlawful,®® whether the intent to use 
such coercive measures was present at the inception 
of the strike or not.®* The legal right peacefully to 
picket is largely dependent on the purpose and in¬ 
tent, and the method and manner in which it is 
done, and picketing cannot be justified, even though 
it be peaceable, where the controversy is not be¬ 
tween emi)loyer and employee and there is no dis¬ 
pute growing out of employment, but its purpose is 
to induce the employer to recognize the union.®* 

Imposition of penalties on employees. There is a 
conflict of authority as to whether combinations of 
officers or members of a labor union can, in fur¬ 
therance of a lawful strike, use against its mem¬ 
bers such coercion as is incidental to the imposition 


of, or threats to impose, penalties such as fines, sus¬ 
pension, or expulsion, to force them to join the 
strike or to continue on strike after going out, 
where the cessation of labor by such members 
would not be in violation of contract. Most of the 
cases in which this question has been involved are 
suits for injunctions, and the right to that remedy 
is considered at length in the C.J.S. title Injunc¬ 
tions § 147, also 32 CJ. p 178 note 41, p 179 notes 
42-45. It has been held by a divided court that the 
imposition of, or threats to impose, fines of a co¬ 
ercive nature in furtherance of a lawful strike in 
order to force recalcitrant members to join in the 
strike is an unlawful injury to the employer of such 
members, although the latter violate no contract by 
quitting his employ.®^ However, the majority of 
decisions are in conflict with this view®® and pro¬ 
ceed on the theory that courts will not interfere 
with labor unions in the peaceful enforcement of 
their rules in furtherance of a justifiable strike, al¬ 
though incidental damage to some third person may 
result.®® 

Peaceable persuasion of employees. Where the 
object of a combination is lawful, it is not an ac¬ 
tionable conspiracy for workmen to combine to per¬ 
suade, and to persuade, other workmen not to con¬ 
tinue in the service of another, if they arc under no 
contract for a fixed period.®^ So long as the bet¬ 
terment of labor conditions is the main object 
sought, even though the combination may succeed 
in persuading all the available laborecs to support 
the strike, and having thus secured a monopoly of 
the labor market compel the employer after a long 
struggle and great loss of profit to yield to their de¬ 
mands or go out of business, yet such injuries can¬ 
not be regarded as malicious or such acts as crim- 


86. Pa.—Temple Iron Co. v. Carma- 
noskie, 10 Kulp 37. 

12 C.J. p 697 note 64. 

80l Xa Alabama, the statutes are 
held to prohibit members of a labor 
union during a strike from picketing 
their former employer's plant and 
from inducing employees to leave 
and others not to enter such employ¬ 
ment, even by peaceful persuasion, 
where the purpose and effect is to 
prevent the operation of the employ¬ 
er's lawful business.—Hardle-Tynes 
Mfg. Co. V. Cruise, 66 So. 667, 189 
Ala. 66. 

87. Or.—G. Heitkemper v. Central 
Liabor Council of Portland and Vi¬ 
cinity, 192 P. 7G6. 772. 99 Or. 1, 
Quoting Corpus Juris. 

18 C.J. p 697 note 67. 

Criminal liability see infra 8 71. 

8BL Mass.—Vegelahn v. Guntner, 44 
N.lk 1077, 167 Mass. 92, 67 Am.S.R. 
448, 86 L..R.A. 722. 


N.Y.—Michaels v. Hillman, 183 N.Y. 

S. 196, 112 Misc. 396. 

12 C.J. p 597 note 68. 

m Illinois, it is said that there is 
no such thing as "peaceful picket¬ 
ing," and that the very act of pick¬ 
eting constitutes intimidation and is 
unlawful.—^American Cigar Co. v. 
Berger, 221 Ill.App. 332—American 
Cigar Co, v. Berger, 221 Ill.App. 299. 

89. N.Y.—Michaels v. Hillman, 183 
N.Y.S. 196, 112 Misc. 395. 

90. Or.—G. Heitkemper v. Central 
Labor Council of Portland and Vi¬ 
cinity, 192 P. 765, 99 Or. 1. 

Compelling employees to pay dues 
Picketing a place of business to 
induce the owner thereof to unionise 
it by compelling his employees to 
pay their dues to defendant union 
constitutes a conspiracy.—^Moore v. 
Cooks’, Walters’ & Waitresses* Un- 
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Ion No. 402, 179 P. 417, 89 Cal.App. 

638. 

91. Mass.—^Willcutt v. Driscoll. 85 
N.E. 897, 200 Mass. 110, 23 L.R.A.. 
N.S., 1236. 

12 C.J. p 698 note 76. 

98. Minn.—Gray v. Building Trades 
Council, 97 N.W. 663, 91 Minn. 171, 
103 Am.S.R. 477, 63 L.II.A. 768, 1 
Ann.Cas. 172. 

12 C.J. p 698 note 76. 

93. U.S.—^Wabash R. Co. v. Hannah- 
an. C.C.MO., 121 F. 663. 

Fla.—Jetton-Dekle Lumber Co. v. 
Mather. 48 So. 690, 68 Fla. 969. 

12 C.J. p 698 note 77. 

94. Cal.—Southern California Iron & 
Steel Co. V. Amalgamated Ass'n of 
Iron, Steel & Tin Workers, Golden 
State Lodge, Local No. 8. 200 P. 1, 
186 Cal. 604. 

12 C.J. p 698 note 79. 

Criminal liability see infra | 71. 
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inal or unlawful.®® Nevertheless, what is here said 
presupposes that the object of the combination is a 
lawful one, for, in accordance with well settled prin¬ 
ciples adverted to supra §§ 3, 4, if the object is un¬ 
lawful, the combination is unlawful whether the 
means to effect it are lawful or not.®® A further 
limitation on the rig^ht to use persuasion is that it 
must be of such a character as to leave the person 
solicited free to do as he pleases.®^ Persuasion too 
emphatic or too long and persistently continued may 
itself become a nuisance, and its use a form of un¬ 
lawful coercion.®® 

d. Combinations to Prevent Employers from 

Obtaining Labor 

Combinations to prevent an empioyOr by threats and 
intimidation from obtaining labor are actionable. 

A combination to injure a person’s business by 
preventing other persons, by means of threats and 
intimidation, from entering his emplo^’ment is an 
unlawful conspiracy and actionable when injury re¬ 
sults.®® However, it has been held that unions of 
building trades and their members may agree among 
themselves, for the purpose of forcing an employer 
to hire union labor only, that they will not do any 
work for any subcontractor on any contract which 
such employer may have on hand.^ 

e. Combinations to Withhold Custom; Primary 

Boycott 

Primary boycotts for legitimate purposes and em¬ 


ploying no Illegal means are not actionable oven though 
Injury results. 

Every person has the right to deal or refuse to 
deal with whom he chooses,® and it is not unlawful 
for a combination to cease to patronize one against 
whom the concert of action is directed where the 
primary object is to advance the legitimate interests 
of the combination,® and no illegal means are used.^ 
Even though the person against whom the concert 
of action is directed sustains financial loss, he will 
be without a remedy either in a court of law or a 
court of equity;® a combination between persons 
merely to regulate their own affairs is allowable and 
a lawful combination, although others may be af¬ 
fected indirectly thereby.® 

f. Combinations to Induce Others to Withhold 
Custom 

While it ie generally permisaible, where the object 
of the combination la lawful, to use peaceable perauaaion 
to induce others to withhold their custom from a boy¬ 
cotted party, there is an actionable conspiracy If ac¬ 
complished through improper means, such as threats of 
injury to the business of such customers, the imposition 
of fines or other penalties on such customers or on the 
members of the combination, fraudulent representations 
or, according to one view, *‘unfair’’ lists. 

It is not unlawful for an associated body of trad¬ 
ers to combine to get the whole of a limited trade in 
their own hands by offering exceptional terms to 
customers who will deal exclusively with them, the 
object being to prevent rival traders competing with 
them and so to receive the whole profits of the trade 
for thcmsclves7 So, it has been held that a num- 


95. U.S.—Allis-Chalmcrs Co. v. Iron 
Moulders’ Union No. 125, C.C.Wls., 
160 F. 155, modified on other 
grounds 166 F. 46, 91 C.C.A. 631, 
20 L.R.A.,N.S.. 315. 

96. III.—Burnes v. Chicago Typo¬ 
graphical Union No. 16, «3 N.E. 
940, 232 III. 424. 14 L.R.A.,N.S.. 
1018. 13 Ann.Cas. 64. 

12 C.J. p 599 note 81. 

97. U.S.—Goldfield Cons. Mines Co. 
V. Goldfield Miner's Union No. 220. 
C.C.Nev., 159 F. 600—Pope Motor 
Car V. Keegan. C.C.Ohlo, 160 F. 148. 

Ind.—Karges Furniture Co. v. Amal¬ 
gamated Woodworkers’ Local Un¬ 
ion No. 131. 75 N.E. 877. 165 Ind. 
421. 2 L.H.A.,N.S.. 788, 6 Ann.Cas. 
829. 

98b U.S.—Otis Steel Co. v. Iron 
Molders’ Union Local Union No. 
218. C.aOhlo, 110 F. 698. 

N.Y.—Rogers v. Evarts, 17 N.Y.S. 
264. 

12 C.J. P 699 note 83. 

99. N.Y.—Michaels v. Hillman, 188 
N.Y.S. 196. 112 Misc. 395. 

12 C.J. p 699 note 85. 

Criminal liability see infra | 71. 

1. liinn.—George J. Grant Const. 


Co. V. St. Paul Bldg. Trades Coun¬ 
cil, 161 N.W. 520, 136 Minn. 167, 
reargument dented 161 N.W. 1055, 
136 Minn. 167. 

2. La.—McGee v. Collins, 100 So. 
430, 156 La. 291, 34 A.L.R. 336. 

Mass.—Robitaille v. Morse. 186 N.E. 
78. 283 Mass. 27. 

Mont.—Empire Theater Co. v. Cloke, 
1C3 P. 107, 63 Mont. 183, L.R.A. 
1917E 383. 

Tex.—Texas Public Utilities Corpo¬ 
ration V. Edwards, Civ.App., 99 S, 
W.2d 420, error dismissed. 

Vt.—Boutwell V. Marr, 42 A. 607, 71 
Vt. 1. 76 Am.S.R. 746, 43 L.R.A 
803. 

3. Md.—Green v. Samuelson, 178 A. 
109, 112, 168 Md. 421, 99 A.L.R. 
528, quoting Oorpu> Jnris. 

Mass.—Robitaille v. Morse, 186 N.E. 
78. 283 Mass. 27. 

Mont.—Empire Theater Co. v. Cloke, 
163 P. 107. 63 Mont. 183. L.K.A. 
1917E, 383. 

12 C.J. p 699 note 90. 

Criminal liability see infra | 71. 
lasaraiLos age&t 

Where plaintiff insurance agent at¬ 
tempted to procure persons already 
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Insured to cancel their policie.s and 
take out new policies through him, 
insurance companies which were 
members of a life underwriters* as¬ 
sociation had a right to refuse to 
have business dealings with plaintiff, 
and were not liable in conspiracy for 
so doing, when acting In furtherance 
of a common interest for their own 
protection and in defense of an at¬ 
tack of a common adversary.—McGee 
V. Collins. 100 So. 430, 166 La. 291, 
34 A.L.R. 336. 

4L Mass.—Robitaille v. Morse, 186 
N.E. 78, 283 Mass. 27. 

5. Mass.—Robitaille v. Morse, supra. 
N.Y.—Mills V. U. S. Printing Co., 91 

N.Y.S. 185, 99 App.Div. 606. 

6. Minn.—Gray v. Building Trades 
Council, 97 N.W. 663, 91 Minn. 171. 
103 Am.S.R. 477. 63 L.R.A. 753, 1 
Ann.Cas. 172. 

7. U.S.—Continental Ins. Co. v. 
Board of Fire Underwriters. C.C. 
Cal., 67 F. 310. 

N.Y.—^Tanenbaum v. New York F. 
Ins. Exch., 68 N.Y.S. 842. 88 Misc. 
134. 

12 C.J. p 698 note 96. 
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bcr of traders desiring to do business on certain 
methods, not illegal, cannot be said to have con¬ 
spired to do an illegal act or to inflict illegal injury 
when they combine to refrain from dealing with 
those who refuse to adopt these methods, or who 
deal with others who refuse so to do, even if a sub¬ 
ordinate object is to render the business of any such 
unprofitable, for the ultimate purpose of bringing 
them to adopt the business methods of the combine 
or even of driving them entirely out of business in 
competition with it.8 When injury results, it is an 
actionable conspiracy, however, for a combination 
without any just cause or excuse, and without the 
purpose to advance or further the interest of the 
members thereof, maliciously to induce third per¬ 
sons not to trade with a certain person,® or to ac¬ 
complish its ends by unlawful means.^® 

Persuasion. Although the jmrpose of so doing is 
to constrain him to yield to their demands through 
injury to his business resulting from such acts, 
it is not unlawful or actionable to use peaceable ar¬ 
gument and persuasion to induce patrons or custfim- 
ers of the person or company against whom the 
movement is directed to withhold their patronage 
from him, where the object of the combination is 
lawful, as, for instance, where laborers have united 
in a justifiable strike,or where people of a cer¬ 
tain race seek to persuade employers to engage peo¬ 
ple of their race.^2 These acts may be consummated 


by direct communication,^® picketing,^* public mcet- 
ings,i® or through the medium of the press.!® The 
distinction between combinations of this character 
and a criminal or unlawful boycott, as defined supra 
§ 12 a, is that in this class of combinations the ele¬ 
ment of coercion is wanting, while in such a boy¬ 
cott coercion is a necessary element.!^ 

Injury or threats of injury to business of cus¬ 
tomers. The general rule is well settled that any 
combination the object of which is to prevent one's 
patrons or customers from having business dealings 
with him by in jurying or threatening injury to the 
business of such patrons or customers is an unlawful 
conspiracy and actionable when damage results from 
its execution.!® The fact that there is no binding 
contract between the person injured and his usual 
customers makes no difference in the application of 
the rule;!® it will be presumed that the customers 
would have continued their voluntary patronage but 
for the wrongful acts complained of.®® It would 
be just as injurious and destructive to his business 
to prevent him from obtaining customers with whom 
he could enter into contracts as to interfere by un¬ 
lawful threats and intimidation and cause existing 
relations to be broken.®! It is his business as a 
whole that the law protects and not some particular 
transaction involved therein.®® So, picketing in aid 
(>f a strike is illegal if accompanied by force, vio¬ 
lence, trespass, or other improper act;®® and in a 


8. N-Y.—John D. Park, rU*. Co. v. 
National Whole.sale Prugjfisls' A.«»- 
aoo.. 67 N.E. 136. IT.'i N Y. 1. OG 
Am.S.R. 578, 63 1.. U A. 633. 

Pa.—(^lle V. Murphy, 28 A. 1!)0, 150 
Pa.St. 420, 39 Am.S R. 686, 23 L. 

R. A. 135. 

9. Tex.—Texas Public Utilities Cor¬ 
poration V. Edwards, Civ.App., 90 

S. W.2d 420, error dismissed- Olive 
V. Van Patten, 25 S.W. 428, 7 Tex 
Civ.App. 630, 

12 C.J. p 600 note 97. 

Active persnoBlon mmeceesary 

Where two or more insurance com¬ 
panies maliciously cancel their poli¬ 
cies, and thus induce other companies 
not to insure a third party, resulting: 
in his being unable to obtain insur¬ 
ance and greatly impairing his credit, 
no useful purpose of the inducing 
parties being subserved, they are 
guilty of an actionable wrong, even 
though they do not actively persuade 
or induce the other companies not 
to insure.—Griffin v. Palatine Ins. 
Co., Tex.Com.App., 235 S.W. 202, re¬ 
versing Palatine Ins. Co. v. Griffin. 
Civ.App., 202 S.W. 1014, set aside on 
other grounds Griffin v. Palatine Ins. 
Co., Com.App.. 238 S.W. 637. 

10. Tex.—Palatine Ins. Co. v. Griffin, 
Civ.App., 202 S.W. 1014, reversed 


on other grounds Griffin v. Pala¬ 
tine Ins. Co., Com App.. 235 S.W. 
302, set aside 338 S.W. 637. 

11- Mo.—Rt»ol V. Anderson, App., 
207 S.W. 355. 

N Y.—Auburn Draying Co. v. War- 
dell, 165 N.Y.S. 469. 178 App.Div. 
270, affirming 152 N.Y.S. 475, 89 
Misc. 501—Justin Seuberl, Inc., v. 
Reiff, 164 N.YS 532. 98 Misc. 402. 
13 C.J. p 600 note 99. 

Criminal liability see infra g 71. 

12. Md.—Green v Samuel,son, 178 A. 
109, 168 Md. 421, 99 A.L.R. 528. 

13. D.C.—American Federation of 
Labor v. Duck Stove, etc., Co., 37 
Wash.L. 154. 

Md.—Green v. Samudson, 178 A. 109, 
168 Md. 421, 99 A.L.R. 528. 

14. Mo.—Root V. Anderson, App., 
207 S.W. 255. 

N.Y.—Justin Seubert. Inc., v. Reiff, 
164 N.Y.S. 522, 98 Misc. 402. 

15. Md.—Green v. Samuelson, 178 A. 
109, 168 Md. 421, 99 A.L.R. 628. 

16. D.C.—^American Federation of 
Labor v. Buck Stove, etc. Co., 37 
Wash.L. 154. 

17. Mo.—Root V. Anderson, App., 207 
S.W. 266. 

18. Iowa.—Ellis V. Journeyman Bar- 
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bers’ International Union of Ameri¬ 
ca, Local Union No. 62, 191 N.W. 
Ill, 194 Iowa 1179, 32 A.L.R. 756. 
12 C.J. p 600 note 4. 

Criminal liability see infra g 71. 

19. W.Va—West Virginia Transp. 
Co. V. Standard Oil Co., 40 S.E. 591, 
60 W.Va. 611, 88 Am.S.R. 895, 56 
L.UA. 804. 

80. Ill.—Wilson V. Hey. 83 N.E. 928. 
232 Ill. 389. 132 Am.S.R. 119, 16 
L.R.A.,N.S.. 85, 13 Ann.C^as. 82. 
W.Va.—West Virginia Transp. Co. v. 
Standard Oil Co.. 40 S.E. 591. 50 
W.Va. 611, 88 Am.S.R. 895, 66 L.R. 
A. 804. 

21. Minn.—Gray v. Building Trades 
Council, 97 N.W. 663, 91 Minn. 171, 
103 Am.S.R. 477. 63 L.k.A. 763, 1 
Ann.Cas. 172. 

22. Minn.—Gray v. Building Trades 
Council, supra. 

83. U.S.—Truax v. Corrigan, 42 S. 
Ct. 124, 257 U.S. 312, 66 L.Bd. 254. 
27 A.L.R. 375, reversing 176 P. 670, 
20 Ariz. 7. 

Iowa.—Ellis v. Journeyman Barbers' 
International Union of America, 
Local Union No. 62. 191 N.W. Ill, 
194 Iowa 1179, 32 A.L.R. 766. 

N.Y.—Justin Seubert, Inc., v. Reiff, 
164 N.Y.S. 622, 98 Misc. 402. 
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state where all picketing is considered unlawful, it 
is an actionable conspiracy for a labor union to pick¬ 
et one's premises for the purpose of intercepting his 
customers and employees with the intention of 
ruining his business, even though no violence or 
threats of violence should be used.^^ It is clear, 
as shown supra § 12 e, that everyone has a right 
to withdraw his own patronage when he pleases, 
and unless their object is illegal, others may agree 
to and may help him,25 but it is equally clear that 
he has no right to employ threats or intimidation to 
divert the patronage of another,26 nor to do so ma¬ 
liciously and without legal justification.27 

According to the weight of authority, where the 
pressure brought to bear on cus.tomcrs of the party 
against whom the concert of action is directed con¬ 
sists in causing or threatening to cause loss of pat¬ 
ronage to such customers, it is immaterial that the 
loss of patronage is caused merely by a concerted 
withholding of patronage from them by the mem¬ 
bers of the combination,28 although this proposition 
is repudiated in some jurisdictions.26 It is said that 
while an individual has a right to trade with whom 
he will, it does not follow that a combination of in¬ 
dividuals have a right to discontinue business inter¬ 
course with all who deal with one at whom the acts 
of the combination are aimed. Such a combination 
deflects the natural course of trade, and it is the 
combination or, conspiracy and not natural causes 
that is responsible for the result.^^ Such a com¬ 
bination is an unlawful invasion of the rights of 
the party at whom the concert of action is primarily 
aimed, and also of the parties who are to be coerced 
into refraining from business relations with him.^^ 

According to the weight of authority organized 
labor's right of compulsion, or coercion by strikes, 
or withholding of labor or threats thereof, is lim¬ 


ited to strikes, or withholding of labor or threats 
thereof against persons with whom the combination 
has a trade disputc.22 Hence, the use of such 
means against one’s customers or prospective cus¬ 
tomers is considered an unjustifiable interference 
with the business of the person whom it is thus 
sought to coerce into compliance with the demands 
of the combination,^^ and also with the rights of such 
customers or prospective customers.®* There arc, 
however, a few jurisdictions in which the rule is in 
conflict with the foregoing views.®® 

Unless their object is illegal, unions may agree 
to and may help laborers striking against their em¬ 
ployers, and may make rules on this subject and 
discipline members who violate these rules.®® It has 
been held, however, that a combination of officers 
and members of a union instigating a boycott which 
employs threats of fines and expulsion against mem¬ 
bers of the union in the service of several employers, 
to induce such employees to refrain from working 
in order to coerce such employers into boycotting the 
person against whom the conspiracy is aimed, with 
the ultimate object of coercing the latter with re¬ 
spect to matters with which the employees coerced 
into striking have no concern whatever, constitutes 
an actionable conspiracy.®'^ 

Coercing members of combination. It has been 
held that the mere fact that an organization has 
not counseled parties outside of its membership to 
withdraw their patronage from a party is not con¬ 
clusive that no right of action against them exists; 
and that, if the organization through any system »of 
fines or coercive by-laws induces its members to 
withdraw their patronage from a plaintiff, a right 
of action* exists against such organization, provided 
it does appear that patronage has been withdrawn 
which would not have been withdrawn had it not 
been for such fines or other coercive means provided 


ML Mich.—Beck v. Railway Team¬ 
sters' Protective Union, 77 N.W. 18, 
118 Mich. 497, 74 Am.S.R, 421, 42 
L.R.A. 407. 

26. N.Y.—Justin Seubert. Inc., v. 
Relic. 164 N.Y.S. 622. 98 Misc. 402. 

2Ai Md.—Green v. Samuelson, 178 
A. 109. 168 Md. 421. 99 A.L.R. 628. 
Vt.—Boutwell v. Marr, 42 A. 607, 71 
Vt. 1, 76 Am.S.R. 746. 43 L.R.A. 
803. 

27. Tex.—Texas Public Utilities Cor¬ 
poration V. Eklwards, Civ.App., 99 
S.W.2d 420, error dismissed. 

28. U.S.—Rocky Mountain Bell Tel. 
Co. V. Montana Federation of La¬ 
bor, CC.Mont., 166 P. 809. 

12 C.J. p 601 note 18. 

22. Mont.^Emplre Theater COf v. 


Cloke, 163 P. 107, 68 Mont. 183, L. 
R.A.1917E, 383. 

12 C.J. p 601 note 14 [a]. 

30. D.C.—^American Federation of 
Labor v. Buck's Stove, etc., Co., 33 
APP.D.C. 83, 32 L.R.A.,N.S., 748. 

31. Mass.—Burnham v. Dowd, 104 
N.E. 841. 217 Mass. 361, 61 L.H.A.. 
N.S., 778. 

38L Mass.—Burnham v. Dowd, supra 
—Pickett V. Walsh, 78 N.E. 763, 192 
Mass. 672. 116 Am.S.R. 272, 6 L. 
R.A.,N.S., 1067, 7 Ann.Cas. 638. 

33. U.S.—Shine v. Fox Bros. Mfp. 
Co.. Mo.. 166 F. 867. 86 C.C.A. 311, 
certiorari denied 28 S.Ct. 761, 210 
U.S. 432, 62 L.Ed. 1136, and appeal 
dismissed 30 S.Ct. 676, 216 U.S. 
609, 64 L.Ed. 636. 

12 C.J. p 601 note 20. 
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34. U.S.—Thomas v. Cincinnati, etc., 
R. Co., C.C.Ohio, 62 F. 803. 

12 C.J. p 602 note 21. 

36. Ark.—Meier v. Speer, 132 S.W. 
988, 96 Ark. 618, 32 L.R.A.,N.S., 
792. 

Cal.—J. P. Parkinson Co. v. Build¬ 
ing Trades Council. 98 P. 1027, 164 
Cal. 681, 21 L.R.A..N.S.. 660. 

12 C.J. p 602 note 22. 

36. N.Y.—Justin Seubert, Inc., v. 
ReilC, 164 N.Y.S. 622, 98 Misc. 402. 

37. N.J.—Booth V. Burgess, 66 A. 
226, 72 N.J.Eq. 181. 

Pa.—^Purvis v. United Brotherhood 
C. & J. Local No. 600, 63 A. 686, 
214 Pa. 848, 112 Am.S.R. 76*7. 12 
L.R.A.,N.S., 248, 6 AAn.Cas. 276. 
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for in the by-laws or management of the organiza¬ 
tion.** 

Imposing fines or penalties on customers of per¬ 
son boycotted. The imposition of fines or other pen¬ 
alties by a combination of workmen on a person's 
customers for buying his goods, for the purpose of 
coercing them to withhold patronage from him, is 
an actionable conspiracy.** 

Circulars asking public to ‘^boycott** person nam¬ 
ed. The word “boycott,” in itself, has been said to 
imply a threat,^* and it has been held that the dis¬ 
tribution of circulars containing a notice to “boy¬ 
cott” a designated firm is in itself an act of intimi¬ 
dation and imparts that customers of the firm will 
be treated in like manner if they continue to patro¬ 
nize it.^i 

Unfair^* list. In jurisdictions where it is held 
unlawful for a combination to withhold or threaten 
to withhold beneficial business relations from one's 
customers for the purpose of compelling them to 
withhold beneficial business relations from him, the 
lawfulness of publishing as “unfair” one with whom 
the combination has a trade dispute in furtherance 
of a lawful object must depend on whether the pub¬ 
lication is to be construed as a threat that those who 
disregard it will, in turn, be made to suffer by the 
withholding from them of business relations by 
those making the publication. If the publication is 
to be regarded merely as a request, it is lawful, be¬ 
cause, as heretofore shown, workmen who have a 
legitimate grievance may use peaceable persuasion 
to induce a person’s customers or prospective cus¬ 
tomers to withhold their patronage from him in or¬ 
der to force him to adjust the grievance. In one de¬ 
cision the word “unfair,” used about a person in a 
circular distributed to those dealing in the goods he 
manufactured, was held to have a distinct meaning 
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'^almost in the nature of a command” not to deal 
with him, so that the issuing of such circulars was 
unlawful;^* and if it is shown by satisfactory evi¬ 
dence that the word “unfair” necessarily portends 
a threat, it is unlawful,^* although no direct threats 
are used in connection therewith,^^ but otherwise 
it would seem that it is not. What is believed to be 
a correct statement of the law on the subject is as 
follows: Whether a publication of the character un¬ 
der consideration would in any case amount to a 
threat or intimidation must be determined from all 
the facts and circumstances of each case. Such no¬ 
tice might have special significance in a particular 
case, and have no meaning in another, and in the 
absence of any showing that it was intended as a 
threat or intimidation, it will not be considered un¬ 
lawful.^® 

False or fraudulent representations. It is an ac¬ 
tionable conspiracy to combine for the purpose of 
preventing customers of a person from dealing with 
him by means of false and fraudulent representa- 
tions.46 

g. Combinations to Prevent Person from Ob¬ 
taining Supplies Necessary to His Business 

Combinations for legitimate purposes to prevent a 
person from obtaining supplies necessary to his business 
are not actionable If accomplished by agreement between 
members of the combination not to sell him supplies or 
not to patronize those who do or by peaceably persuading 
others not to do so; but an agreement to strike or 
threaten to strike against those selling such supplies Is 
an improper means of effecting the purpose. 

Persons engaged in the same line of business may, 
in furtherance of their own legitimate interests, 
combine and agree among themselves that none of 
them will sell to another person supplies necessary 
to the carrying on of his business,^or that they 
will not sell to him except on certain terms.^® 


sa Vt.—Boutwell V. Marr, 42 A. 607. 
71 Vt. 1. 76 Am S.R. 746. 43 L.R.A. 
802. 

12 C.J. P 602 note 24. 

39. Ill.—Purinj^ton v. Hlnchliff, 76 
N.E. 47. 21i) 111. ino, 109 Am.S.R. 
322, 2 L.R.A..N.S.. 824. 

PTUdaliing school children 

The acts of the principal, superin¬ 
tendent. and school trustees in in- 
auffuratinET a school cafeteria and 
supply house, and estahlishing a 
rule for punishment of pupils who 
purchased supplies of plaintiff, who 
was selling: vrholesome food in or¬ 
derly premises, the sole purpose be¬ 
ing to destroy his business, amounted 
to a boycott, and transcended their 
authority.—Hailey v. Brooks, Tex. 
Clv.App., 191 S.W. 781. 

40l Ohio.—Dayton Mfg. Co. v. Metal 


Pollsher.s, etc.. Union, 11 Ohio S. 
& C.P. 643. 8 Ohio N.r. C74. 

Pa.—Brace v. Evans, 5 Pa.Co. 163. 

41. Mich.—Beck v. Riiilway Team¬ 
sters’ Protective Union, 77 N.W. 13, 
118 Mich. 497, 74 Am.S.R. 421, 42 
L.R.A. 407. 

12 C.J. P 602 note 27. 

43. U.S.—Seattle Brewing, etc., Co. 
V. Hansen, C.C.Cal., 144 P. 1011, 
1014. 

As violation of federal Anti-Trust 
Act see the C.J.S. title Monopolies 
§ 79. also 12 C.J. p 610 note 27. 

43. Ill.—Wilson V. Hey, 83 N.E. 928, 
232 Ill. 389, 122 Am.S.R. 119, 16 
Ij.R.A.,N.S., 86 , 13 Ann.Cas. 82. 

Minn.—Gray v. Building Trades 
Council, 97 N.W. 663, 91 Minn. 171, 
103 Am.S.R. 477, 63 L.R.A. 768, 1 
Ann.Cas. 172. 

12 C.J. P 603 note 83. 
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44. Ill.—^Wilson v. Hey, 83 N.E. 928, 
232 Ill. 389, 122 Am.S.R. 119, 16 L.R. 
A.,N.S., 85. 13 Ann.Cas. 82. 

45. Minn.—Steffes v. Motion Picture 
Mach. Operators* Union, 161 N.W. 
524, 136 Minn. 200—Gray v. Build¬ 
ing Trades Council, 97 N.W. 663, 
91 Minn. 171. 103 Am.S.R. 477, 63 
L.R.A. 753, 1 Ann.Cas. 172. 

46. Mass.—^Harvey v. Chapman, 116 

N.E. 304, 226 Mass. 191, L.R.A. 

1917E, 389. 

12 C.J. p 603 note 86. 

47. Tex.—Delz v. Winfree. 16 S.W. 
111, 80 Tex. 400, 26 Am.S.R. 766. 

48. N.Y.—Park v. National Whole¬ 
sale Druggists’ Assoc., 67 N.E. 136, 
175 N.Y. 1. 96 Am.S.R. 578, 62 L. 
R.A. 632. affirming 64 N.Y.S. 276, 
66 N.Y.S. 616, 64 App.Div. 222. 

12 C.J. p 603 note 82. 
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However, there is an unlawful conspiracy which if 
executed to the injury of another gives a cause of 
action for the damages sustained, if the object of 
the combination is not to protect or advance its own 
legitimate interests, but to injure the business of an¬ 
other,^® or to compel him to do some act which in 
his own judgment his own interest does not re- 
quire.50 

Persuading others not to sell supplies. It has been 
held that a combination of retail dealers in merchan¬ 
dise, which for a legitimate purpose interferes with 
another’s right to buy goods by persuasion or other 
peaceable means exerted against the sellers, does 
not amount to an actionable conspiracy, there being 
no intimidation or coercion.^^ 

Agreement not to patronize those who sell sup¬ 
plies. It has been held in several decisions that the 
members of a combination may lawfully agree 
among themselves not to patronize any dealer who 
furnishes supplies of the description used by them 
to a person not a member thereof, and give notice 
of their intention so to do.^^ 'phe means used, it 
was said, are not unlawful and the combination not 
a boycott because the essential element of coercion 
is wanting,®® nor is there any element of fraud.®^ 
These decisions, however, presuppose as a basis 
for their holdings that the object of the association 
is to serve some legitimate interest of the members 
who compose it If the purpose of the combination 
is to ruin or cause injury to the business of another 
and not to protect or advance their own legitimate 
interests, it is an unlawful conspiracy and an action 
will lie for the damages caused by putting the agree¬ 
ment into execution. No number of men, jointly 
having no legitimate interest to protect, can law¬ 
fully injure the business of another by maliciously 
inducing others not to deal with him.®® 

Agreement to withhold or to threaten to withhold 
labor from those who sell supplies. A combination 
of workmen who agree to withhold or to threaten 

49. Tex.—Delz v. Winfree, 16 S.W. 

Ill, 80 Tex. 400. 26 Am.S.R. 755. 

12 C.J. p 603 note 39. 

50. Ill.—Carlson v. Carpenter Con¬ 
tractors’ Ass’n of Chicago, 137 N. 

K 222. 305 Ill. 331, 27 A.Li.R. 625. 
affirming: 224 Ill.App. 430. 

51. U.S.—^\Vard v. South Dakota Re¬ 
tail Merchants’, etc.. Assoc., C.C. 

S.D., 150 F. 413. 

52. Minn.—Bohn Mfgr. Co. v. Hollis, 

55 N.W. 1119. 54 Minn. 223, 40 Am. 

S.R. 319. 21 Li.R.A. 337. 

12 C.J. p 603 note 42. 

53. Pa.—Cote V. Murphy, 28 A. 190, 


to withhold labor from one who sells supplies to 
a person with whom the combination has a trade 
dispute is an unlawful conspiracy against such per¬ 
son and actionable when executed to his injury.®® 

h. Combiiiations to Refuse to Handle Freight 
of Boycotted Oompany 

A combination of shipping companies and their em¬ 
ployees to refuse to handle freight of another company 
boycotted by a labor union is actionable. 

A combination of railroad or shipping companies 
and their employees to refuse to receive and handle 
freight of a company against which a boycott has 
been declared by labor unions with which such em¬ 
ployees are affiliated, resulting in injurious acts, is 
an actionable conspiracy.®^ 

§ 13. Combinations to Procure Breach of 
Contract 

Although there Is some authority to the contrary, 
and although under certain circumstances, the action will 
not lie, generally a combination which maliciously or 
through improper means procures a breach of contract 
to another’s damage is liable therefor. 

It is well settled that an executed conspiracy to 
procure a breach of contract resulting in damage is 
actionable w'hen the means employed in furtherance 
of the conspiracy consist in false or fraudulent rep¬ 
resentations, violence, threats, intimidation, or co¬ 
ercion;®® and, as shown in the C.J.S. title Torts 
§ 44, also 62 C.J. p 1141 notes 68, 69, while the ques¬ 
tion is by no means free from conflict of opinion, 
the rule prevailing in a majority of jurisdictions at 
the present day is that one w^ho maliciously, without 
just cause or excuse, persuades another to break 
a contract to the injury of the other party to the 
contract is guilty of an actionable tort. In jurisdic¬ 
tions where this view prevails, it necessarily follows 
that an executed conspiracy maliciously to procure a 
breach of contract resulting in damages is an ac¬ 
tionable conspiracy rendering the members of the 
combination liable for the damages resulting there¬ 
from.®® The decisions allowing a civil action for 

730, 19 L.R.A. 387, appeal dismiss¬ 
ed 14 S.Ct. 123, 150 U.S. 393, 37 
L.Ed. 1120. 

N.Y.—Burffoss Bros. Co. v. Stewart, 
187 N.Y.S. 873, 114 Mlsc. 673. 

58. U.S.—Anerle v. Chicagro, etc.. R. 
Co., Wls., 14 S.Ct. 240, 151 U.S. 1, 
38 L.Ed. 55. 

12 C.J. p 604 note 54. 

59. Ga.—Luke v. Du Free, 124 S.E. 
13, 16, 158 Ga. 590, citing Oorpns 
Juris. 

W.Va.—Hendricks v. Forshey, 94 S. 
E. 747, 81 W.Va. 263, L.R.A.1918C 
150. 

Wis. —Ableman v. Holman, 208 N.W. 


159 Pa. 420, 39 Am.S.R. 686, 23 L. 
U.A. 135. 

12 C.J. p 603 note 43. 

54. R.I.—Macauley v. Tierney, 33 A. 
1, 19 R.I. 255, 61 Am.S.R. 770, 37 
L.R.A. 455. 

55. Minn.—Ertz v. Minneapolis Pro¬ 
duce Exch., 81 N.W. 737, 79 Minn. 
140, 79 Am.S.R. 433, 48 L.R.A. 90. 

12 C.J. p 604 note 47, 

56. Ohio.—Moores v. Bricklayers’ 
Union, 10 Ohio Dec. (Reprint) 665, 
23 Clnc.L.Bul. 48. 

12 C.J. p 604 note 48. 

57. U.S.—Toledo, etc., R. Co. v. 
Pennsylvania Co., C.C.Ohlo, 64 F. 
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procuring a breach of contract proceed on the the¬ 
ory that a contract right is property which is to be 
protected against undue influence by persons not 
parties thereto, since such action on their part is 
a direct invasion of this right.^o In other jurisdic¬ 
tions it is held that a civil action for conspiracy will 
not lie for merely inducing another to break a con¬ 
tract unless direct fraud or coercion is used, and 
that the remedy is by action on the contract.®^ 

Just cause or excuse. If the means employed to 
procure a breach of contract are fraud, violence, 
or intimidation, there can be no justification ;®2 but 
where nothing further than mere persuasion is em¬ 
ployed to induce the breach, a different question 
arises, and it is recognized that circumstances may 
exist which cause the right to immunity from inter¬ 
ference with contractual relations to cease to ex¬ 
ist.®® Whether or not it exists is to be determined 
from the facts of each case; and to be sufficient to 
exempt one from liability for procuring the breach 
of another’s contract, the justification must be an 
equal or superior right in himself.®^ It has been 
held not sufficient justification that the acts were 
done honestly or without ill will,®® or to further 
the interests of the parties inducing the breach of 
contract.®® Moreover, trade competition,®^ or the 
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refusal of an employer to fix his scale of prices at 
that agreed on by the union,®® does not amount to 
a sufficient justification. 

Procuring breach of service contract by em¬ 
ployees. The employer is entitled to recover the 
damages resulting from an executed conspiracy to 
induce employees to break a service contract for 
which just cause or excuse docs not exist.®® In the 
application of this rule an action has been held to 
lie where the means used to induce the breach were 
peaceable persuasion,*^® or intimidation.'^^ The fact 
that there is no fixed period of service does not af¬ 
fect the operation of the rule.*^® 

Procuring discharge of employees in breach of 
service contract. It is actionable for a union to in¬ 
duce an employer to discharge an employee in the 
breach of a service contract, and he may recover 
the damages resulting therefrom in an action against 
the union and its officers,"^® although there was no 
contract of employment for a definite time.*^^ 

Procuring breach of other contracts. It is an ac¬ 
tionable conspiracy for members of a labor union, 
because of a building contractor’s refusal to hire 
union labor, to ]>rocurc breach by others of his con¬ 
tract for construction work.*^® So, a combination of 


889. 190 Wis. 112, 47 A.L.R. 440. 
12 C.J. p 605 note 67. 

Criminal liability Infra 8 68. 
Nonozistanee of contract 

Realty broker sulnp owner of 
buildinfiT and former tenant and an¬ 
other brokerai?e firm for commission 
for leasiner building was not entitled 
to recover against defendant broker 
on cause of action predicated on con¬ 
spiracy to induce owner and old ten¬ 
ant to breach contract for broker’s 
services or for inducing breach where 
verdict for owner and old tenant es¬ 
tablished that alleged agreement had 
never been executed.—Hariiick v. 
Avrum Realty Corporation, 288 N.T. 
S. 266, 248 App.Div. 385. 

60. U.S.— J. C. McFarland Co. v. 
O’Brien. D.C.Ohio, 6 F.2d 1016. 

Ga.—Luke v. Du Pree, 124 S.F. 1.3, 16, 
158 Ga. 590, citing Corpus Juris. 

12 C.J. p 605 note 68. 

61. Ala.—Krswell v. Ford, 94 So. 67, 
208 Ala. 101—McCluskey v. Steele, 
88 So. 367, 18 Ala.App. 31. 

N.D.—Wedwik v. Russell-Miller Mill¬ 
ing Co., 256 N.W. 107, 64 N.D. 690 
—Sleeper v. Raker, 134 N.W. 716. 
22 N.D. 386, 39 L.R.A.,N.S., 864. 
Ann.Cas.l914B 1189. 

68. Mass.—Martell v. White. 69 N. 
E. 1085, 185 Ma.ss. 255. 102 Am.S.R. 
341, 64 L.R.A. 260. 

12 C.J. p 606 note 60. 

03. N.J.—Booth V. Burgess. 65 A. 

226, 72 N.J.Eq. 181. 


64. Mn.ss.—Reynolds v Davis, 84 N. 
E. 457, 198 Mass. 294, 17 L.R.A.,N. 
S.. 162. 

12 C.J. p 605 note 63. 

65. II.S.—Motley v. Detroit Steel, 
etc.. Co.. C.C.N.Y.. 161 F. 389. 

66L W.Va.—Hendricks v. Fnrshey, 
94 S.R, 747. 81 W.Va. 263, L.R.A. 
1918C 150. 

12 C.J. p 606 note 63 [al (8). 

67. 111.—Doremus v. Hennessy, 52 
N.E. 924, 54 N.E. 524, 176 Ill. 608. 
68 Am.S.R. 203. 43 L.R.A. 797, 802. 

Mass.—Reynolds v. Davis, 84 N.E. 
457, 198 Mass. 294, 17 L.R.A.,N.S.. 
162. 

68. Ill.—Doremus v. Hennessy, 52 
N.E. 924, 64 N.E. 624, 176 III. 608, 
68 Am.S.R. 203, 43 L.R.A. 797, 802. 

69. Ohio.—-Parker v. Bricklayers’ 
Union No. 1, 10 Ohio Dec. (Re¬ 
print) 458, 21 Cinc.UBul. 223. 

W.Va.—Thacker C(»al Co. v. Burke, 
53 S.E. 161. 69 W.Va. 253, 5 L.R.A., 
N.S., 1091, 8 AnnCas. 885. 

12 C.J. P 605 note 64. 

70. Mass.—Walker v. Cronin, 107 
Mass. 555. 

Ohio.—I’arker v. Bricklayers’ Union 
No. 1, 10 Ohio Dec. (Reprint) 468. 
21 Clnc.L.Bul. 233. 

12 C.J. p 605 note 66. 

Violation of employer’s right 

Combination to procure concerted 
breaches of contract by employees 
is a violation of employer’s right. 
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although violence is not resorted to. 
—IliK hman Coal & Coke Co. v. Mit¬ 
chell, W.Va., 38 S.Ct. 65, 245 U.S. 
229, 62 L.Ed. 260, L.R.A.1918C 497, 
Ann.Cas.l918B 461, reversing Mit¬ 
chell V. Hitchman Coal & Coke Co., 
214 F. 685, 131 C.C.A. 425, which re¬ 
versed, D.C., Hitchman Coal & Coke 
Co. v. Mitchell, 202 P. 512, and in 
which appeal is granted 221 P. 1022, 
136 C.C.A. 665, and certiorari granted 
36 S.Ct. 460, 241 U.S. 644, 60 L.Ed. 
1218, mandate stayed 38 S.Ct. 190, 
245 U.S. 229, 62 L.Ed. 260, L.R.A. 
1918C 497. 

71. Ill.—Doremus v. Hennessy, 62 
N.E. 924, 54 N.E. 524, 176 Ill. 608. 
68 Am.S.R. 203, 43 L.R.A. 797, 802. 

72. Mass.—Vegelahn v. Guntner, 44 
N.E. 1077, 167 Mass. 92. 67 Am.S. 
R. 443, 36 L.R.A. 722. 

W.Va.—Thacher Coal Co. v. Burke, 
53 S.E. 161. 59 W.Va. 253, 6 L.R.A., 
N.S.. 1091. 8 Ann.Cas. 886. 

73. Mass.—Aberthaw ('’onstr. Co. v. 
Cameron, 80 N.E. 478, 194 Mass. 
208. 120 Am.S.R. 642. 

Mo.—('lark.son v. Laiblan, 161 S.W. 

660, 178 Mo.App. 708. 

12 C.J. p 606 note 71. 

74. N.J.—Brennan v. United Hatters 
of North America. Local No. 17, 66 
A. 165, 73 N.J.Law 729, 118 Am.S. 
R. 727, 9 L.R.A.,N.S.. 264, 9 Ann. 
Cas. 698. 

75. Mass.—^Aberthaw Constr. Co. v- 
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persons having no interest in an employer's business, 
who, on his refusal to fix the rate of wages to be 
paid by him at their dictation, cause his patrons to 
break their contracts by threats of injury to their 
business, is liable for the resulting damages and 
an action for damages lies against parties wrong¬ 
fully inducing a railroad company to break a con¬ 
tract to construct a sidetrack to a warehouse owned 
by a rival concern.^^ Furthermore, a conspiracy to 
procure a breach of plaintiff's contract as sales 
agent is actionable and an attorney can maintain 
an action for conspiring to induce his client to end 
their contract, although the client had a right to 
end it.^® On the other hand, it has been held that 
defendant’s conspiring with another to induce the 
latter to break his engagement to marry plaintiff 
entailed no legal liability on defendant and also 
that, where, after the inception of a strike with a 
lawful end in view, an employer sends his material 
to manufacturers of the same kind of products to 
be worked up for him, it is lawful for the strikers 
to persuade the employer of such manufacturers, 
who are members of the same union as the strikers, 
to refuse to work on such materials, and to notify 
their employer that a strike will be inaugurated un¬ 
less the contracts with the employer against whom 


the strike is in force are canceled.*^ 

§ 14. Combinations to Prevent Others From 
Obtaining or Retaining Emplojonent 

A workman prevented from obtaining or retaining 
employment by a combination of othere hae a eauee of 
action against the latter If the purpose of the conapiracy 
le effected by force, violence, or Intimidation directed 
against him or his employer or by improper coercive 
meaaurea directed against hie fellow workmen; but con¬ 
tracts between unions and employers providing for em¬ 
ployment of union men in preference to nonunion men 
are usually upheld. 

One has the right to dispose of his labor to the 
best advantage, and can recover damages for wrong 
done by Others who conspire to deprive him of this 
right.*2 So, where a combination of workmen pre¬ 
vents or seeks to prevent other workmen from 
working by force, violence, or intimidation directed 
against them, this right is invaded,®^ and he is en¬ 
titled to recover the damages resulting from such 
acts.*^^ Such interference has been characterized as 
an offense against the rights of the workman against 
whom the conspiracy is directed which is hardly dis¬ 
tinguishable from an act which would itself injure 
or destroy the product of labor,and as a viola¬ 
tion of the fundamental law which shoiild be re¬ 
strained with the utmost strength of the law.*® 


Cameron. 80 N.E. 478. 194 Mass. 

208. 120 Am.S.R. 542. 

Bnboontractor 

Since subcontractor has riffht to 
employ any competent workmen, 
whether members of local labor un¬ 
ions, or of no unions, to perform 
work required by subcontract, local 
labor unions, their officers and mem¬ 
bers. have no rigrht to coerce build¬ 
ing contractor to join conspiracy to 
deprive subcontractor of rights un¬ 
der subcontract by threats of with¬ 
drawing their members from work 
for other subcontractors on building 
and other buildings In which con¬ 
tractor was interested, and the con¬ 
tractor is not justified in breaking 
such contract, regardless of provi¬ 
sion of constitution of labor union, 
and any custom or practice of build¬ 
ing contractors of dealing with local 
unions in afcordance therewith; nor 
does the right of .such labor unions 
and their members to procure work 
from subcontractor by same methods 
as other workers not members of 
union, or their right to combine and 
act through agents, to apply for 
such work and bargain collectively 
as to terms, entitle them to combine 
with contractor to force subcontrac¬ 
tor to allot work under subcontract 
to members of local unions.—J. C. 
Mcli^rland Co. v. O’Brien, D.C.Ohio, 
6 F.2d 1016. 

70L Ill.—Doremus v. Hennessy, 62 

N.E. 924. 64 N.E. 624, 176 Ill. 608. 

66 Am.S.R. 203. 48 L.R.A. 797, 802. 


77. Tenn.—Donnelly t. Jackson, 2 

Tenn.Clv.App. 408. 

78. Facts wamustiag rsoovsir 

Where it was show’n that com¬ 
plainant in good faith entered on 
the performance of a contract with 
defendant company, expending large 
sums of money legitimately in ob¬ 
taining customers for defendant’s 
product, it being agreed that com¬ 
plainant should receive large com¬ 
missions: that defendant organized 
codefendant company, the officers of 
the two being in the main identical; 
that both companies well knew of 
the contract; that the companies 
conspired to injure complainant and 
deprive it of the benefits of the con¬ 
tract and to prevent performance 
thereof by making a pretended sale 
of defendant’s properties and busi¬ 
ness to codefendant: that they con¬ 
spired that codefendant should pre¬ 
tend to run the business, refusing 
to recognize complainant’s rights; 
that they further conspired to make 
codefendant a mere sales agent for 
defendant, giving to it the rights, 
etc., previously enjoyed by complain¬ 
ant; that the companies conspired 
to break complainant’s contract; 
that the conspiracy was executed; 
and that complainant was thereby 
damaged by the loss of commissions, 
money expended In advertising 
shows the right to recover the re¬ 
sulting damage from the companies. 
—Motley, Green ft Co. v. Detroit 
Steel, etc., Co.. C.C.N.T., 161 7. 889. 
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79. N.Y.—Cordon v. Mankoff, 261 N. 
Y.S. 888, 146 Misc. 258. 

80. Wis.—Ableman v. Holman. 208 
N.W. 889. 190 Wis. 112, 47 A.L.il. 
440. 

Parents are not liable for conspif- 
Ing to bring about 1>reach of mar¬ 
riage contract by child, which ei¬ 
ther could do separately.—Minsky v. 
Satenstem, 148 A. 512, 6 N.J.Misc. 
978 . 

Criminal responsibility for conspir¬ 
acy to procure or prevent marriage 
see infra S 64. 

81. TT.S.—Iron Molders’ Union No. 
125 V. Allis-Chalniers Co., Wis.. 166 
7. 46, 91 C.C.A. 631, 20 L..R.A.,N.S, 
315. 

12 C.J. p 606 note 78. 

88 . Mass.—Sweetman v. Barrows, 
161 N.E. 272. 263 Mass. 349, 62 A. 
L..R. 311. 

8a U.S.—^Pope Motor Car Co. v 
Keegan. C.C.Ohio. 160 7. 148. 

12 C.J. p 606 note 80. 

84. Mo.—Carter v. Oster, 112 S.W 
996, 134 Mo.App. 146. 

Ohio.—^Brown Mfg. Co. v. Local Un¬ 
ion No. 76, 12 Ohio S. ft C.P. 758. 

85. N.Y. — Johnston Harvester Co. v. 
Meinhardt. 60 How.Pr. 168, af¬ 
firmed 24 Hun 489. 

8a Pa.—^Marietta Casting Co. v. 
Thumo. 88 PeuCo. 248. 
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No sense of wrong, however great, however nat¬ 
ural, or however excusable, it has been said, can 
justify such interference with this right; no of¬ 
fended sense of right, as for instance, that another 
is unjustly taking his job, gives warrant to such 
interference.*^ A conspiracy to bring about an em¬ 
ployee's discharge is not actionable if the discharge 
was a lawful exercise of the employer’s legal right, 
however.** 

Force, violence, threats, or intimidation directed 
against employer. It will constitute an unlawful 
conspiracy for members of a union to combine to 
prevent an employer from giving employment to, or 
procuring the discharge of, workmen not members 
of their union, by force or violence directed against 
the employer,*® or by threats and intimidation,®® 
such, for instance, as threats to impose fines on 
those giving such workmen employment,®^ or that 
the combination will coerce their customers or the 
general public into withholding their patronage 
from them, and where the conspiracy is executed to 
the injury of the workmen against whom it is di¬ 
rected, they are entitled to recover the damages 
resulting "therefrom. It is not essential to a cause 
of action for procuring the discharge of an em¬ 
ployee by means of unlawful conspiracy that the 
contract of hiring should have been for a definite 
period; the fact that the contract was terminable 
at will only affects the amount that he is to receive 
as damages.®® This is no more than an application 
of the general principle that third persons are lia¬ 
ble for inducing breaches of contracts by unlawful 
methods; and to authorize a recovery, malice, in 
the sense of personal ill will, is unnecessary. If the 
acts causing the discharge are without just cause 
or excuse, they are equally to be condemned, and 
just as much a violation of a legal right.®* 

Coercive measures directed against fellow work¬ 
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men. A labor union which, in order to punish mem¬ 
bers for disobeying a void rule or resolution adopt¬ 
ed by it, procures their discharge from employment, 
by coercing other members of the union into re¬ 
fusing to work with them by adopting a resolution 
that the latter would be fined if they continued to 
work with them, and the fines so collected paid to 
the members who quit work, is liable for both actual 
and exemplary damages to the members sought to 
be punished.®^ 

Contracts between unions and employers. A con¬ 
tract which has for its purpose the securing of em¬ 
ployment for members of a union and not the coerc¬ 
ing of outsiders to join the union, is a valid con¬ 
tract and not a conspiracy, within a statute making 
it an offense to conspire to prevent another from 
exercising a lawful trade or calling or doing any 
other unlawful act, by force, threats, intimidation, 
or by interfering or threatening to interfere with 
tools, implements, or property of another, or with 
the use thereof.®* Other contracts of a similar 
character have been passed on by the courts, but 
their validity was considered almost if not entirely 
from the standpoint of public policy, and the con¬ 
tracts upheld or condemned according as the courts 
considered them to be consonant with public policy 
or the reverse.®* Thus, it was held that a contract 
between an association of all the employers of la¬ 
bor engaged in the same line of business in a single 
community, by which it is agreed that the employees 
of the individuals composing the association shall 
be exclusively members of the union, and that no 
employee shall work for a longer period than speci¬ 
fied in the contract without becoming a member is 
against public policy and void,®*^ as is a contract be¬ 
tween a union and a manufacturer providing that 
the manufacturer should not retain anyone in his 
employ “who was objectionable to the union from 


87. U.S.—Popp Motor Tar Co. V. 
Keefiran. C.C.Ohio, 150 F. 148. 

12 C.J. p 607 note 85. 

88. Ga.—Lambprt v. Georgria Power 
Co.. 183 S.E 814, 181 Ga. 624. 

89. Nev. — Branson v. Industrial 
Workers of the World, 95 P. 354, 
30 Nev. 270. 

90. Md.—Lucke v. Clothing Cutters’, 
etc., Assembly No. 7507 K. L., 26 
A. 606, 77 Md. 396. 406, 34 Am.S. 
R. 421, 19 L..R.A. 408. 

12 C.J. p 607 note 87. 

91. Mo.—Carter v. Oster, 112 S.W. 
996, 134 Mo.App. 146. 

98. Md.—Lucke v. Clothing Cutters’, 
etc., Assembly No. 7507 K. L., 26 
A. 606, 77 Md. 396, 34 Am.S.R. 421, 
19 L.R.A. 408. 

12 C.J. p 607 note 87. 


93. Mo.—Carter v. Osier, 112 S.W. 
995, 134 Mo.App. 146. 

12 C.J. p 607 note 93. 

94. La.—Schneider v. Local Union, 
No. 60 J. P., etc., 40 So. 700, 116 
La. 270, 114 Am.S.R. 649, 5 L.R.A., 
N.S.. 891, 7 Ann.Cas. 868. 

96. U.S.—^National Fireproofing Co. 
V. Mason Builders’ Assoc., N.Y., 
169 F. 269, 270, 94 C.C.A. 636. 26 
L.R.A„N.S.. 148, affirming 146 F. 
260. 

12 C.J. p 607 note 97. 

Brloklaysrs’ oontraot 

The rule of the text has been ap¬ 
plied to a contract between a brick¬ 
layers’ union and an association of 
mason builders providing that the 
members of the union should do all 
of the work in buildings where they 
wore employed, so that having done 
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the outside work exposed to the 
inclemencies of the weather they 
might also do the inside and protect¬ 
ed work, and thus make substantial¬ 
ly full time which they could not do 
when working on walls.—National 
Fireproofing Co. v. Mason Builders" 
Assoc., supra. 

98. N.Y.—Curran v. Galen, 46 N.BJ. 
297, 162 N.Y. S3, 67 Am.S.R. 496„ 
37 L.R.A. 802. 

12 C.J. p 607 note 98. 

Public policy as invalidating con¬ 
tracts as to employment of union 
labor see the C.J.S. title Contracta 
S 267. also 13 C.J. p 492 notes 18- 
17. 

97. N.Y.—^Jacobs v. Cohen, 76 N-B. 
6, 183 N.Y. 207. Ill Am.S.R. 789» 
2 L.R.A.,N.S., 292, 6 Ann.Cas. 180* 
12 C.J. p 608 note 99. 
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any cause” after receiving notice thereof from the 
union, so that such an agreement did not justify the 
union in demanding and procuring the discharge of 
an employee in accordance with its terms, for the 
sole reason that he refused to join the union.®® On 
the other hand, a contract by which an individual 
employer binds himself to employ and to retain in 
his employ only workmen who are members of the 
union and only such members as are in good stand¬ 
ing is consonant with public policy and valid.®®^ 
Similarly, a contract by wdiich the employer agrees 
to hire the members of a labor union, except where 
not available, is not unlawful unless it was intend¬ 
ed to injure others, intentional injury being essen¬ 
tial; and a workman expelled from the union and, 
therefore, refused or discharged from employment 
cannot complain against the union.^ Likewise, a 
contract stipulating that a designated labor union 
shall have, so long as it is able to do it, all the work 
of a particular employer is within the limit of al¬ 
lowable competition.® 

§ 15. Combinations of Employers against 
Employees 

Combinations of empioyers are subject to the same 
genorai ruies as appiy to combinations of empioyees; 
and while combinations for collective bargaining, to lock 
out employees, refuse employment to designated classes 
of workmen, or even to blacklist employees are ordi¬ 
narily lawful, statutes or the means used may render a 
particular combination actionable. 

The same general rules that apply to combinations 
of workmen in industrial disputes, and which have 
been considered supra §§ 11-14, apply to combina¬ 


tions of employers. While an employer may hire 
and discharge men at will and for any reason, any 
combination of employers must be for lawful ends 
secured by lawful means.® A contract by employers 
that there should be no individual but only collective 
bargaining with labor unions on the question of a 
closed or open shop, which does not show a purpose 
unlawfully to interfere with, impair, or impede in¬ 
dividual workmen or members of a union, is not in 
violation of public policy and was held not violative 
of statutes prohibiting contracts in restraint of 
trade, combinations for injuring anyone in his trade 
or business, or blacklisting, or of statutes relating 
to common-law conspiracy.^ So, although there is 
authority to the contrary,® it has been held that an 
association of employers of labor engaged in build¬ 
ing may lawfully resist a combination of striking 
workmen engaged in various building trades to ad¬ 
vance wages, by inducing those dealing in supplies 
used by builders to refuse to sell sui)plies to build¬ 
ers not members of the association who acceded to 
the demands of the workmen, and that a builder 
who had complied with the demands of the work¬ 
men, and, in consequence, was to some extent pre¬ 
vented from obtaining supplies, has no cause of ac¬ 
tion for damages sustained.® 

To lock out employees. An association of employ¬ 
ers has the right to lock out all operatives connected 
with a labor union because of demands which they 
considered unjust made by the members of the un¬ 
ion on one of the employers,^ and may lock out all 
members of a union which has repudiated an agree¬ 
ment to submit to arbitration trade disputes between 


98b Mass.—Berry v. Donovan, 74 N. 
E. 603, 188 Mass. .353, 108 Am.S. 
K. 499, 5 L,.R.A.,N.S., 899, 3 Ann. 
Cas. 738. 

12 C.J. p 608 note 1. 

99. N.Y.—Jacolta v. Cohen. 76 N.E. 
6, 183 N.y. 207, lll’Am.S.R. 730, 
2 L.R.A..N.S.. 292, 5 Ann.Cas. 280— 
Mills V. U. S. Printing Co.. 91 N. 
Y.S. 185, 99 App.Div. 605. 

12 C.J. p 608 note 99. 

Pacts not Jnstlfyinff action 

Where employer had orally agreed 
to employ only union men. action of 
union, through their business agent, 
in Informing employer that they 
would not remain in employment if 
nonunion man continued in employ¬ 
ment. and in securing his suspension 
until admitted to union, without any 
threat of strike or practice of intimi¬ 
dation, was not concerted and suc¬ 
cessful scheme to prevent such non¬ 
union man from securing employ¬ 
ment; and where vote of union that 
all Jobs be given out by its business 
agent in rotation, and another vote 
placing one admitted to union at bot¬ 


tom of list for work, gave business 
agent authority to secure his dis¬ 
charge because others were ahead of 
him on list, he had no right of ac¬ 
tion against union because of such 
action, although employer had not 
been Informed of such vote, and em¬ 
ployee refused to acquiesce in deci¬ 
sion and brought suit, since in Join¬ 
ing union he engaged to be bound by 
its rules and subjected himself to 
its discipline.—Ryan v. Hayes, 137 
N.E. 344, 24 3 Mass. 168. 

1. Mass.—Shlnsky v. O’Neil, 121 N. 

E. 790, 232 Mass. 99. 

12 C.J. p 608 note 8. 

8. Mass.—Tracey v. Osborne, 114 N. 

E. 959, 226 Mass. 25. 

3. N.Y.—Exchange Bakery & Res¬ 
taurant V. Rifkin, 157 N.E. 130, 
245 N.Y. 260. reversing 216 N.Y.S. 
753. 216 App.Div. 663, and reargu¬ 
ment denied 167 N.E. 895, 245 N.Y. 
651. 

4k. Wls.—^Trade Press Pub. Co. v. 
Moore. 193 N.W. 607, 180 Wis. 449. 

8. Ill.—Carlson v. Carpenter Con¬ 
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tractors' Ass'n of Chicago, 137 N. 
E. 222. 305 Ill. 331, 27 A.L.R. 625, 
affirming 224 lll.App. 430. 

6. Pa.— Buchanan v. Barnes, 28 A. 
195—Buchanan v. Kerr, 28 A. 195, 
159 Pa. 433—Cote v. Murphy, 28 A. 
190, 159 Pa. 420, 39 Am.S.R. 686, 
23 L.R.A. 135. 

Bffeot of legislation legalising com¬ 
binations of workmen 

The fact that before legislation on 
the subject it was the law of the 
state where this question arose that 
a combination of laborers to raise 
the price of labor or of employers 
to depre.ss it was unlawful, and that 
legislation legalized combinations of 
workmen to advance the rate of 
wages, but made no change of the 
law in respect of combinations of 
employers, does not affect the law¬ 
fulness of the combination.—Cote v. 
Murphy, 28 A. 190, 169 Pa. 420, 430, 
39 Am.S.R. 686. 23 L..R.A. 135—12 
C.J. p 608 note 6. 

7. N.y. —Sinsheimer v. United Gar¬ 
ment Workers, 28 N.Y.S. 321, 77 
Hun 216. 
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the members of the union and members of the as¬ 
sociation of employers.* 

To refuse employment to designated classes of 
workmen or coerce others not to employ them. It 
is not an unlawful conspiracy for a combination of 
employers to refuse employment to any kind or class 
of workmen; the right so to do is in strict analogy 
to the right of workmen to combine to refuse to 
work for an employer who hires men of whom they 
disapprove, or who conducts his business contrary 
to their views.* Accordingly, if believed to be for 
their interests, emjdoyers may agree to employ non¬ 
union men only. Ry proper persuasion they may 
induce union men to resign from their unions. They 
may not, however, because of mere malice or ill 
will, combine to limit the opportunities of anyone 
to obtain employment. The means adopted must be 
lawful. No violence or intimidation, no threats, no 
trespass, no harmful false statements, no means that 
would be improi)er, were the workman the actor, 
may be used.^*’ So, a combination of employers to 
prevent the workmen of one of their members who 
are on a strike from obtaining any employment ex¬ 
cept from their former employer, by molesting, in¬ 
timidating, or annoying other employers who would, 
except for such acts, give employment to the strik¬ 
ing employees, is an unlawful conspiracy and ac¬ 
tionable when injury results from the execution 
thereof.il 

Blacklisting employees. Except as the rule m.'iy 
be altered by .statute,i- a combination of emjiloyers 
to furnish to each other the names of striking em¬ 
ployees and other persons whose employment is un¬ 


I 16 

desirable is not unlawful, so long as formed and 
used to promote the legitimate business of the em¬ 
ployers ;i* nor is a voluntary agreement not to give 
employment to workmen so reported an unlawful 
conspiracy in the absence of malice, so as to render 
such companies liable to men reported for good 
cause, and for that reason refused employment.!^ 
Nevertheless, a combination to blacklist is open to 
similar legal objections as a boycott when directed 
against persons with whom those combining have 
no trade dispute, or when the concerted action co¬ 
erces the individual members by implied threats or 
otherwise to withhold employment from those whom 
ordinarily they would employ.!® So, employers owe 
the duty to their employees not to abuse this right 
which must be exercised from a proper motive and 
not to gratify malice,!® and if an employer falsely 
reports an employee to his injury, the latter may 
recover for the tort,!*^ and where more than one of 
the parties to the combination agree to use it for an 
illegitimate purpose a conspiracy arises, and one 
against whom it is directed who suffers injury in 
consequence may sue either one or all of the par¬ 
ties to the agreement, charging them as conspira¬ 
tors,!* which action does not fail because there is 
no evidence of a conspiracy between two or more 
of the employers, for one of the parties to a legiti¬ 
mate combination gives a cause of action by using 
maliciously such a combination as a means of injur¬ 
ing another.!* To authorize a recovery of damages 
by an employee because of the making of an un¬ 
truthful statement in a black list by his employer, 
and a combination with other employers not to hire 
emjiloyees discharged for cause, it is necessary that 


8 . N.Y.—IM<*(''ord v. Thornpson-Slar- 
rett Co., 113 N.Y.S. 3S5. 120 App. 
Div. 130, rcv»'rsiri>; 112 N Y S. 002, 
affirmed 92 N.K. 1090 rnem. 108 N. 
Y. .*587 mem. 

9. TT.S.—Goldfield Con.v;. Miin-.s Co. 
V. Goldfield Minors' Union No 220. 

c.c.Npv., ir>9 F. r.oo. 

10. N.Y.—Ex-ehanKe Bakery & Res- 
laurant v. Rifkin, 197 N.E. 130, 245 
N.Y. 260, reversing 215 N.V S. 753, 
216 App.Div. 663. and renrgument 
denied 167 N.E. 895. 246 N Y. 661. 

11. N.J.-—Atkins v. W. A. FlptcheP 
Co., 65 A. 1074, 66 N.J.Eq. 658. 

12 C.J. p 609 note 12. 

19. Ill.—Carlson v. Carpenter Con¬ 
tractors' Ass'n of Chicago, 224 Ill. 
App. 430, affirmed 137 N.E. 222, 305 
Ill. 331, 27 A.UR. 626. 

Sssanoe of offense 

Intent to injure by preventing fu¬ 
ture employment is the essen<*e of 
the statutory offense of blacklisiing: 
and articles of agreement and hand- 

15 C.J.S.-65 


book of waterfront employers look¬ 
ing to improvement of relations with 
emp?oyees, and stating grounds for 
discharge, were held not to show 
conspiracy to blacklist employees.— 
Johnson v Oregon Stevedoring Co., 
270 r. 772. 128 Or. 121. 

13. U.S.—Boyer v. Western Union 
Tel. Co.. C.C.Mo., 124 F. 246. 

Tnd.—Wabash R. Co v. Young, 69 N. 
E. 1003. 162 Ind. 102, 4 E,R.A..N.S.. 
1091. 

Minn.—Helmer v. Great Northern R. 
Co., 80 N.W. 1128, 78 Minn. 289, 
79 Am.S.R. 387. 

S.C.—Rhodes v. Granby Cotton Mills, 
68 S.E. 824. 87 S.C. 18. 

12 C.J. p 609 note 13. 

14. Ga.—Willis V. Muscogee Mfg. 
Co., 48 S.E. 177, 120 Ga. 697, 600, 
1 Ann.Cas. 472. 

15. Mass.—Cornellier v. Haverhill 
Shoe Mfrs.’ Assoc., 109 N.E. 643, 
221 Mass. 664, L..R.A.1916C 218. 

12 C.J. P 609 note 16. 
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16. Ky.—Hundley v. I.<oulsvllle, etc., 
R. Co.. 48 S.W. 4^29, 105 Ky. 162, 
20 Ky.L. 1085, 88 Am.S.R. 298, 63 
L..R.A. 289. 

Md.--Willner v. Silverman, 71 A. 962, 
109 Md. 341. 24 L..R.A..N.S., 896. 

17. Ga.—Willis v. Muscogee Mfg. 
Co.. 48 S.E. 177, 120 Ga. 597, 1 
Ann.Cas. 472. 

Ky.—Hundley v. Louisville, etc., R. 
Co., 48 S.W. 429, 105 Ky. 162. 20 
Ky.L. 1086, 88 Am.S.R. 298, 63 L. 
R.A. 289. 

12 C.J. p 609 note 17. 

18. Md.—^Winner v. Silverman. T1 
A. 962, 109 Md. 341, 24 L.R.A.,N.S., 
895. 

S.C.—Rhodes v. Granby Cotton Mills, 
68 S.E. 824, 87 S.C. 18. 

12 C.J. p 609 note 18. 

19. Ky.—Hundley v. Louisville, etc.* 
R. Co., 48 S.W. 429, 106 Ky. 162, 20 
Ky.L. 1086, 88 Am.S.R. 298, 68 L. 
R.A. 289. 

, S.C.—Rhodes v. Granby Cotton Mills, 
I 68 S.E. 824, 87 S.C. 18. 
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the conspiracy be executed,^® and that damages 
should have resulted from the conspiracy.^^ 

§ 16. Miscellaneous Combinations or Con¬ 
spiracies 

BMidM those previously mentioned* many other com¬ 
binations which have been held to be or not to be con¬ 
spiracies are herein considered. 

In addition to the conspiracies considered supra 
§§ 9-15, the courts have had occasion to determine 
the civil liability of many combinations coming to¬ 
gether for widely differing purposes, and have held 
to be actionable: Combinations in restraint of 
trade22 or interstate commerce ;23 a conspiracy to 
prevent a person from leaving a certain locality 
a combination to induce and assist a person to es¬ 
cape executed to the damage of the officer having 
him in custody a conspiracy to prevent the col¬ 
lection of a judgment by rescuing goods of the 
debtor seized in satisfaction thereof or by resisting 
the seizure a conspiracy to assault or inflict per¬ 
sonal injuries a conspiracy to defame or injure 
the reputation or social standing of plaintiff and 
a conspiracy to prevent a woman from performing 
her marital duties, from living with her husband, 
from receiving at his hands that support to which 
she was entitled, from obtaining a divorce in her 
home jurisdiction which would fully protect her 
rights, and by reducing her to penury to compel her 
to allow her husband to obtain a divorce on false 
allegations in a foreign jurisdiction.^^ 

On the other hand, it has been held that no ac¬ 
tion would lie for an alleged conspiracy: To group 


16 O.J.S. 

I a number of candidates in an election for mutual 
support by lawful means;*® to refuse to canvass 
votes and to declare a person elected to an office 
to attach taxable territory from a neighboring dis¬ 
trict to a city school district;** to compel a manu¬ 
facturer to pay a larger sum for marketing;*® 
or by a priest of the protestant episcopal church 
against the bishop of his diocese and a member of 
his congregation, on evidence that defendants united 
to charge the priest with violation of church law and 
forgery, and testified to sustain the same in an ec¬ 
clesiastical court, which barred plaintiff from the 
ministry, although the acts of defendants might to 
some extent have been influenced by vindictive¬ 
ness.*^ Parties lawfully and in good faith pre¬ 
paring a complaint for submission to the superior of 
a public official are not guilty of conspiracy to libel, 
even though the complaint is published without de¬ 
fendant's consent.** So, in the absence of fraud, 
malice, or coercion, cooperative action by two 
groups of public officials in administering provisions 
of two statutes does not constitute a conspiracy;** 
and it was held that school directors building foot¬ 
bridges with available funds without calling an elec¬ 
tion did not exceed their statutory authority.*'^ Ef¬ 
forts made by tbe inhabitants of a township to get 
rid of a person who is likely to become chargeable 
as a pauper do not make them civilly liable to the 
township to which such person goes.** 

Conspiracy to refuse insurance. It has been held 
that several insurance companies may agree to re¬ 
fuse to insure the property of a designated person, 
and actually do so, and that no action will lie for 
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20. Ky.—Hundley v. Louisville, etc., 
R. Co., 48 S.W. 429, 106 Ky. 162, 
20 Ky.L. 1085, 88 Am.S.R. 298, 63 
L.R.A. 289. 

21. Md.—Willner v. Silverman, 71 
A. 962, 109 Md. 841, 24 L.R.A..N.S.. 
895. 

Pa.—Bradley v. Pierson, 42 A. 65, 
148 Pa. 502. 

12 C.J. p 609 note 21. 

22. Neb.—Cleland v. Anderson, 92 
N.W. 306, 96 N.W. 212, 98 N.W. 
1076, 66 Neb. 252, 6 L.R.A.,N.S., 
136. 

12 C.J. p 610 note 28. 

23. U.S.—^Bbellng v. Foster it Klel- 
ser Co., D.C.Wash., 12 F.Supp. 489. 

24. Wls. — Schultz V. Frankfort 
Mar., etc.. Ins. Co., 139 N.W. 386, 
161 Wis. 637, 43 L.R.A.,N.S., 520. 

20b Wis.—Gebhardt v. Holmes, 186 
N.W. 860. 149 Wis. 428. 

20. U.S. — Findlay v. McAllister, 
Mo.. 6 S.Ct. 401, 118 U.a 104, 28 
L.Bd. 930. 


27. La.—^Allen v. Currie, 8 La.App. 

30. 

28L La.—Nickerson v, Hodsres, 84 
So. 87, 146 La. 735, 9 A.L.R. 361. 
Ohio.—^Weist v. Toledo Newspaper 
Co., 182 N.E. 143, 42 Ohio App. 388. 
Pa.—Hood v. Palmer. 8 Pa. 237. 

Tenn.—Cook v. Starkey, 8 Tenn.Civ. 
A. 556. 

Wls.—Schultz V. Frankfort, etc.. Ins. 
Co., 139 N.W. 386, 161 Wls. 637; 43 
L.R.A.,N.S., 620. 

Snhseqneat ssleotioa of vlotlm 

Defendants, entering: into conspir¬ 
acy to place certain woman in com- 
promisini: position with some man 
afterward to be selected, and thus 
to defame him and her. are liable to 
plaintiff. afte,rward chosen for such 
purpose, to same extent as if he had 
been selected when conspiracy was 
first formed.—Webb v. Boulangrer, 
229 P. 754, 116 Kan. 711. 

29. Wis.—Randan v. Lonstorf, 106 
N.W. 668, 126 Wis. 147, 3 L.R.A., 
N.S., 470, 6 AnmCas. 871. 

12 C.J. p 610 note 81. 

1026 


30. Ky.—Turner v. Linton. 109 S.W. 
2d 642, 270 Ky. 297. 

31. Iowa.—Jayne v. Drorbaugh. 17 
N.W. 433, 63 Iowa 711. 

32. Kan.—State v. Board of Educa¬ 
tion of City of Humboldt, 263 P. 
261, 122 Kan. 701. 

33. N.T.—Shinola Co. v. House of 
Krieg:, 133 N.Y.S. 1016, 76 Misc. 
220, affirmed 145 N.Y.S. 1146, 161 
App.Div. 911. 

34. Pa.—Irvine v. Elliott, 65 A. 869, 
206 Pa. 152. 

12 C.J. p 610 note 36. 

35. La.—Blanchard v. Forgrey, 112 
So. 396, 163 La. 499. 

30. U.S.—Tennessee Electric Power 
Co. V. Tennessee Valley Authority, 
D.C.Tenn., 21 F.Supp. 947. 

37. Mo.—School Diet. No. 14, Stone 
County, v. Middleton, App., 24 S. 
W.2d 1063. 

38L Pa.—Overseer of Poor v. Aur- 
and, 10 WatU 184. 
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injury caused thereby, although the motives of those 
forming the combination were maliciousbut 
companies maliciously canceling their policies and 
thus inducing other companies not to insure have 
been held liable where their acts resulted in greatly 
impairing plaintiff’s credit.^® 

Conspiracy to commit perjury. Since an action 
at law does not lie to recover damages for perjury 
committed in a former case in which plaintiff might 
have been interested, an action for damages for con¬ 
spiracy to commit perjury and for the giving of 
false testimony cannot ordinarily be maintained.^^ 
However, it is actionable for two or more persons 
to conspire to destroy the character of another by 
falsely swearing that his character is bad, although 
an agreement to go into court and so testify is not 
ground for action, where the general character of 
the party really is bad, or where the parlies to the 
agreement honestly believed it to be bad.42 

Conspiracy to prosecute maliciously or the like. 
An action will lie to recover damages caused by an 
executed conspiracy in the institution of a malicious 
prosecution, where it apjiears that the prosecution 
was malicious and without probable cause,^3 but 
it is the alleged wrongful prosecution, and not the 
mere conspiracy, which creates the liability.^So, 
it has been held that, in order to support a charge 
of conspiracy to prosecute maliciously, all the facts 
necessary to support an action for malicious prose¬ 
cution must be shown.Want of probable cause 
is essential however malicious defendants may 


have been, if they have probable cause for the pros¬ 
ecution, no action can be maintained against them.*^ 
The action cannot be maintained until favorable 
termination of the proceedings against plaintiff,^* 
and it will not lie where a verdict and judgment 
have been recovered against him, as long as the 
judgment remains unreversed,^® nor where a nolle 
prosequi has been entered.®*® 

It has been held that a conspiracy to vex and 
harass a person, by having him subjected to an in¬ 
quisition of lunacy without any probable cause, is 
actionable.®^ Likewise, a combination to commit a 
sane person to an insane asylum is an actionable civ¬ 
il conspiracy,®® but an action therefor cannot be 
sustained if defendants conscientiously believed that 
plaintiff was deranged and required for his recov¬ 
ery medical treatment under restraint.®® 

Conspiracy to use legal proceedings fraudulently 
to injure another. Where parties, in pursuance of 
a conspiracy or combination for that purpose, fraud¬ 
ulently make use of legal proceedings to injure an¬ 
other, an action lies against them, at the suit of the 
person injured, to recover damages sustained,®^ and 
the fact that a combination for fraud has been 
brought to a successful end by false testimony pro¬ 
duced on the trial does not make an action for con- 
sjiiracy obnoxious to the rule that there can be no 
civil action for perjury or subornation of perjury.®® 

Conspiracy to suspend or deprive of membership 
in association. An executed consjiiracy unlawfully 
to suspend a member of a labor union is an action- 


39. Mo.—Hunt V. Sirnonds. IS Mo. 
r>MH. 

12 C\J. p 610 note 30. 

40. Tex.—Oriffin v. Palatine Ins. 
Co.. Coiu.App., 235 S.W. 202, re- 
versjrijf Palaline Ins. Co. v. Grif¬ 
fin. Civ.App.. 202 S.W. 1014. set 
aside on other grounds GritTln v. 
Palatine Ins. Co., Coni.App., 238 S. 
W. 637. 

41. N.Y.—Williams v. McClellan, 
111 N.Y.S. 220. 69 Mist*. 620. 

42. Tenn.—Cook v. Starkey, 8 Tonn. 
Civ.A. 556. 

4a Cal.—Andrews v. Young, 69 P. 

2d 891. 21 Cnl.App.2d 523. 

12 C.J. p 688 note 28. 

44. Cal.—^Andrews v. Young, supra. 

45. Cal.—Andrews v. Young. 69 P.2d 
891, 893, 21 Cal.App.2d 523. quoting 

Oorpns JOrlB. 

Pa. —Newall v’. Jenkins, 2G Pa. 169. 
Wash.— Manhattan Quality Clothes 
V. Cable, 283 P. 460. 151 Wash. 654. 
W.Va.—Porter v. Mack, 40 S.E. 459, 
60 W.Va. 681. 

12 C.J. p 688 note 29. 


46. III.—TToeker v. Welti, 239 Ill. 
App. 392. 

W.Vh.—P orter v. Mack, 40 S.E. 459, 
50 W.Va. 581. 

12 C.J. p 588 notes 28, 31. 

47. Cal.—Andrews v. Young, 69 P. 

2d 891. 893. 21 Cal.App.2d 52.3. 

quoting Corpus Juris. 

12 C.J p 688 note 31. 

48. 111.—Hocker v. Welti, 239 Ill. 
App. 392. 

Tcnn.—Tennes.sce Pub. Co. v. Pltz- 
hugh. 52 S.W.2d 157. 168. 166 Tenn. 
1, citing Corpus Juris. 

49. Cal.—^Andrews v. Young, 69 P. 

2d 891, 893. 21 Oal.App.2d 523, 

quoting Corpus Juris. 

Me.—Dunlap v. Glidden, 31 Me. 433. 
52 Am.D. 626. 

50. Me.—Caring v, Fraser, 76 Me. 
37. 

12 C.J. p 688 note 33. 

51. N.C.—Davenport v. Lynch, 51 N. 
C. 545. 

Conspiracy to injure business by 
falsely suing out inquisition of 
lunacy see supra S 10. 
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58. Mass.—^Karjavainen v. Buswell, 
194 N.E. 295, 289 Mass. 419. 

53. Pa.—Kussell v. Russell. 84 A. 
828, 236 Pa. 449—HJnehman v. 

Richie, Brightly 143 — Common¬ 
wealth V. Sheriff. 8 Phlla. 646. 

Wis.—Scheunert v. Albers. 123 N.W. 

155, 140 Wis. 678. 

12 C.J. p 588 note 43. 

64- Colo.—Dixon v. Bowen, 274 P. 
824, 85 Colo. 194. 

N.Y.—Verplanck v. Van Buren, 76 
N.Y. 247, reversing 11 Hun 328. 
N.C.—Getslnger v. Corbell. 125 S.E. 
180. 181, 188 N.C. 653. citing Cor¬ 
pus Juris. 

Okl.—Clark v. Sloan. 37 P.2d 268, 
265, 169 Okl. 347, quoting Oorpiui 
Juris. 

Praudnleat use of ottos 

Lessor and justice of the peace 
conspiring to use the office of Jus¬ 
tice of the peace fraudulently to 
force ignorant tenant to leave leased 
premises are liable for the damages 
caused thereby.—Bordelon v. Linaay. 
2 La.App. 329. 

65. N.Y.—^Verplanck v. Van Buren. 
76 N.Y. 247, reversing 11 Hun 228. 
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able tort;^^ and his right of action is not affected 
by the fact that the members of the union have ju¬ 
risdiction under its rules and by-laws to suspend 
him.®7 However, the exercise by members of an 
association of their power to expel another member 
for improper conduct is not unlawful, and, there¬ 
fore, not an actionable conspiracy,®* although pro¬ 
ceeding from mixed motives.®® Furthermore, it has 
been held that a fraternal benefit order, which has 
a legal right to sanction the dissolution of a local 
lodge, is not liable for conspiracy to deprive plain¬ 
tiff of her membership, although the officers of the 
order may have acted on improper motives in ac¬ 
cepting the dissolution;®® and that members of a 
church convention may lawfully combine to exclude 
an elected member from a seat by lawful means.®^ 

§17. Persons Liable 

To be held as conspirator the defendant must have 
entered into agreement with other conspirators; and 
mere knowledge or participation of his agent is insuf¬ 
ficient. 

In harmony with the rules stated supra § 2, be¬ 


fore a party can be held liable as a conspirator, it 
must be shown that he entered into an agreement 
with the other conspirators to accomplish the ob¬ 
ject of the conspiracy.®® A man cannot be associat¬ 
ed with others in conspiracy, civil or criminal, or be 
held guilty of acts done in pursuance of such as¬ 
sociation merely because his agent may have knowl¬ 
edge of the same or be a participant therein.®® 

§18. -Joint or Several Liability 

Conspirators are Jointly and severally liable for all 
damage resulting from the conspiracy, each being re¬ 
sponsible for the acts of the other In furthering the 
common design. 

Each conspirator is jointly and severally liable for 
all damage resulting from the conspiracy.®^ Ac¬ 
cordingly, the rule laid down in Corpus Juris, which 
has been quoted and cited with approval, is well set¬ 
tled that where two or more persons enter into a 
conspiracy, any act done by either in furtherance of 
the common design and in accordance with the gen¬ 
eral plan becomes the act of all, and each conspira¬ 
tor is responsible for such act.®® This is true even 


66. -U.S. — Campbell v. Johnson. 
Wash., 167 F. 102, 92 C.C.A. 5r»4. 

67. U.S.—Campbell v. Johnson, su¬ 
pra. 

68. Wsoondaot at msstiiig' 

Union members combininfp to dis- 
lodere one intoxicated and usin^r pro¬ 
fane langrua^e at meetiner cannot be 
held as participants in conspiracy.— 
Walsh V. Judge. 179 N.E. 264. 268 N. 
T. 76, reversing 249 N.Y.S. 803. 233 
App.Div. 651. 

Threat to kill 

Members of a fraternal order who 
Instituted and carried on a proceed¬ 
ing to expel another member on the 
ground of “unbecoming” and “im¬ 
proper” conduct within the meaning 
of the constitution and by-laws, in 
that said member had threatened to 
kill another member, were not lia¬ 
ble for a conspiracy, notwithstand¬ 
ing they may have confederated to¬ 
gether to bring about plaintiff’s ex¬ 
pulsion from the lodge, a threat by 
one member to kill another being 
probable cause for the Institution 
and carrying on of such proceeding. 
—Moon V. Flack. 65 A. 829, 74 N.H. 
140. 

69. N.T.—Walsh v. Judge, 179 N.E. 
264, 268 N.Y. 76, reversing 249 N. 
Y.S. 803, 233 App.Div. 651. 

60. Tex.—Grand Lodge, O. H. S. T. 
v. Schuetze, 83 S.W. 241, 36 Tex. 
Civ.App. 539. 

12 C.J. p 589 note 48. 

ei. Tex.—Cranflll v. Hayden, Civ. 
App., 75 S.W. 673, reversed on oth¬ 
er grounds 80 S.W. 608, 87 Tex. 
644. 


62. Ind.—Sutton v. Bunnell, 167 N. 
E. 731. 91 Ind.App. 427. 

Wash.—Dart v. McDonald, 182 P. 
628, 107 Wash. 537. 

63. Minn—Benton v. Minneapolis 
Tailoring, etc., Co., 76 N.W. 265, 
73 Minn. 498, 506. 

12 C.J. p 612 note 46. 

64. U.S.—Lewis v. Ingram. C.C.A. 
Okl., 57 F.2d 463, certiorari denied 
53 S.n. 16. 287 U.S. 614, 77 L Ed. 
533—Ellerd v. Griffith, C.C.A Tex., 
22 F.2d 793. 

Ark.—Wilson v. Davis, 211 S.W. 152, 
138 Ark. 111. 

Cal.—Frost v. Hanscomc, 246 P. 53, 
198 Cal. 500 — MePhetridge v. 
Smith. 281 P. 419, 101 Cal.App. 122. 
Ga.—Smith v. Manning, 116 S.E. 813. 

155 Ga. 209. 

Ill.—Dixmoor Golf Club v. Evans, 

156 N.E. 786, 325 Ill. 612—I’eople 
V. Small, 160 N.E. 435, 819 Ill. 437. 

Ky.—Fennell v. Fechter, 203 S.W. 
879. 181 Ky. 101. 

Mo.—Wooldridge v. Scott County 
Milling Co.. App.. 102 S.W.2d 958. 
12 C.J. p 610 note 38. 

Partiolpatloa of all la nalawfal acts 

When it appears that all defend¬ 
ants participated in the unlawful 
acts charged in pursuance of the 
conspiracy, their liability is Joint 
and several.—Schultz v. Frankfort 
Mar., etc.. Ins. Co.. 139 N.W. 386, 151 
Wls. 537. 43 L.R.A.,N.S., 620—12 C.J. 
p 646 note 97. 

Zaowlag oodperatioa 

Parties knowingly cooperating 
with director of corporation in his 
breaches of duty an director are lia¬ 
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ble with him.—Lonsdale v. Speyer, 
291 N.Y.S. 495. 249 App.Div. 133. 

Fartaer deprived of possession of 
business through conspiracy between 
copartner and a third person may 
sue both partner and third person 
for damages for the conspiracy, or 
third person alone. — Stc‘rman v. 
Ziem. 62 r.2d 160, 17 Cal.App.2d 414. 

65. U.S.—McCandIcss v. P\irlaud, N. 
Y., 56 S.Ct. 41, 296 TT.S. 140, 80 
L.Bd. 121, reversing, C.C.A., 76 F. 
2d 977, certiorari granted 55 S.Cl. 
830, 296 U.S. 726. 79 L.Ed. 1677. 
and rehearing denied 56 S.Ct. .384, 
296 U.S. 664, 80 L.Ed. 473—llarnss 
V. Indemnity Ins. Co. of North 
America, C.C.A.N.Y., 93 F.2d 469. 
certiorari denied 58 S Ct. 646, 303 
U.S. 645, 82 L.Ed. 1106—Northern 
Kentucky Telephone Co. v. South¬ 
ern Bell Telephone & Telegraph 
Co., C.C.A.Ky., 73 F.2d 333, 97 A. 
L.R. 133. affirming, D.C., 1 F.Supp. 
576, and certiorari denied 55 S.Ct. 
546, 294 U.S. 719, 79 L.Ed. 1261— 
United Electric Coal Co. v. Rice, D. 
C.Ill., 22 F.Supp. 221, 226, citing 
Corpus Jnris —Lynes v. Standard 
Oil Co., D.C.S.C., 300 F. 812, 817, cit¬ 
ing Corpus Juris —U. S. v. Railway 
Employees’ Department of Ameri¬ 
can Federation of Labor, D.C.Ill., 
283 F. 479—Hamilton Inv. Co. v. 
Bollman, C.C.A.Ill., 268 F. 788, cer¬ 
tiorari denied 41 S.Ct. 376. 255 U. 
S. 571. 65 L.Ed. 791. 

Ala.—De Bardeleben v. Sellers, 84 So. 

403, 17 Ala.App. 247. 

Cal.—Wells V. Lloyd, 66 P.2d 517, 6 
Cal.2d 70—Leavitt v. Gibson, 43 P. 
2d 1091, 8 Cal.2d 90—Mox, Inc., v. 
Woods, 262 P. 802, 202 Cal. 675— 
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though the results were not specifically intended or 
the means specifically agreed on,®® and it is true 
whether the alleged tort amounts to a crime or 
not.®*^ Every conspirator is liable for all overt acts 
illegally committed in pursuance of the conspiracy 
and for the consequent loss whether he joined will¬ 


ingly or unwillingly in furtherance of the common 
end,®® whether he was an active participant or not,®® 
or whether he was actually present or not when the 
acts in pursuance of the conspiracy were commit¬ 
ted;'^® and it follows that it is not necessary that 
his acts proximately contributed to the resulting in- 


Southern California Iron ft Steel 
Co. V. Amalgramated Ass’n of Iron, 
Steel & Tin Workers, Golden State 
L<od|?e. Local No. 3. 200 P. 1, 3, 183 
Cal. 604, quoting Corpus Juris— 
Revert v. Hesse, 193 P. 943, 184 
Cal. 295—Penziner v. West Amer¬ 
ican Finance Co., 24 P.2d 501, 133 
Cal.App. 578. 

Colo.—Morrison v. Goodspeed. 68 P. 
2d 458, 100 Colo. 470, dissenting 
opinion 71 P 2d 154. 100 ('olo. 470 

Ga.—AVall v. Wall. 168 S.K 893. 176 
Ga. 757—Langston v Oaddock, 
156 S.E. 632, 42 Ga.App. 484—Na¬ 
tional Hank of Savannah v. Evans, 
119 S.E 463. 30 Ga.App 75.5—Mc- 
Cranie v. Hank of Willacoochee, 116 
S.E. 202, 29 Ga.App. 532—Holbort 
V. Allred. 102 S E. 192. 24 Ga.App. 
727—National Hank of Savannah v. 
Evan.s, 99 S.E. 393, 23 Ga.App. 736. 
conforming to an.s\ier to certified 
questions 99 S.E. 123. 149 Ga. 67— 
Hill V. Reynolds. 91 S.E 434, 19 
Ga.App. 334. 

III.—Fuller V. Garber, 16 N.E 2d 251, 
29C Ill.App. 3S9. 

Ind.—Montgomery v. Crum, 161 N.E. 
251. 199 Ind. 660. 

Ky.—Addison v. IVilson. 37 S.W.2d 
7. 238 Ky. 143. 

La.—Huras v. Machella, 134 So. 751, 
172 La. 580—Rush v. Tt)wn of 
Farmerville, 101 So. 243. 156 La. 
857—Cassidy v. Holliman & Spiers. 
126 So. 733, 13 La.App 468—Allen 
V. Currie, 8 La.App 30. 

Mass.—General Mortgage & Loan 
Corporation v. Guaranty Mortgage 
& Securities Corporation, 162 N.E. 
319, 264 Mass. 253. 

Mo.—Jackson v. Scott County Mill¬ 
ing Co., App., 118 S.W.2d 1054— 
Kneezle v. Scott County Milling 
Co., App., 113 S.W.2d 817—Rrown- 
ing V. Browning, 41 S.W.2d 860, 226 
Mo.App. 322—McCarty v. Hemker, 
App., 4 S.W.2d 1088. 

N.y.—National Drama Corporation v. 
Burns, 183 N.Y.S. 739, affirmed 185 
N.Y.S. 943. 194 App.DIv. 959, and 
National Drama Corporation v. 
Holland. 185 N.Y.S. 943, 194 App. 
Div. 969, and National Dr.ima Cor¬ 
poration V. Norriss, 186 N.Y.S. 943, 
194 App.DIv. 959. and National 
Drama Corporation v. Vantine, 185 
N.Y.S. 943, 194 App.Div. 959—Bur¬ 
gess Bros. Co. V. Stewart, 184 N. 
Y.S. 199, 112 Misc. 347, affirmed 186 
N.Y.S. 85, 194 App.Div. 913. 

Ohio.—In re Bostwick, 29 Ohio N.P.. 
N.S., 21, appeal dismissed 180 N.E. 
713, 126 Ohio St. 182. 36 Ohio L. 
229, and affirmed 181 N.E. 906, 43 


Ohio App. 76. 11 Ohio Law Abs. 
259. 

Okl.—Dunham v. Marine Midland 
Trust Co. of New York, 53 P.2d 
254, 256, 175 Okl. 461, citing Cor- 
pus Juris —Powell v. Spence, 36 P. 
2d 925, 169 Okl. 63—Vose v. U. S. 
Cities Corporation, 7 P.2d 132, 152 
Okl. 295, appeal dismissed and cer¬ 
tiorari denied 52 S.Ct. 310, 285 IJ. 
S. 523, 76 L.Ed. 921—Democrat 

Printing.Co. v. Johnson, 175 P. 737, 
71 Okl. 128—Blasdel v. Gower, 173 
P. 644, 70 Okl. 178. 

Tenn. — Hrumley v. Chattanooga 
Speedway & Motordrome Co., 198 
S.W. 77.5, 138 Tenn. 534. 

Tex.—State v. Standard Oil Co., 107 
S.W.2d 550, 559, citing Corpus 

Juris —Ward v. Scarborough. Com. 
App., 236 S W. 434, afllrming Scar¬ 
borough V. Ward. CiV'.App., 220 S. 
W. 274—Standard v. Texas l*nciflc 
Coal ft on Co.. Civ App. 4 7 S.W.2d 
443, 450, citing Corpus Juris- 

Amencan Rio Grande Land & Ir¬ 
rigation Co. \. Barker. Civ. App., 
268 S.W. 506—Oliver v. Hickin.s. 
Civ.App., 244 S.W. 625—Hay ter v. 
Hudgens, Civ.App, 236 S W. 232, 
234, quoting Corpus Juris —Pala¬ 
tine Ins. Co. V. Griffin, Civ.App., 
202 S W 1014, reversed on oth(*r 
grounds. Com.App., Griffin v. l»aln- 
tine Ins. Co., 235 S.W. 202, set 
aside 238 S W. 637—Hond-Rced 
Hardware Co v. Walsh, Civ.App., 
193 S.W. 1148, error refused. 

Wnjsh.—Eyak River Packing Co. v. 
Huglen. 255 P. 123. 113 Wash. 229, 
affirmed 257 P. 638. 143 Wash. 229 
—Mitchell V. Hughes, 176 P. 26. 29, 
104 Wash. 231, quoting Corpus 
Juris. 

Wis.—Drexler v. Zohlen, 257 N.W. 
675, 677. 216 Wi.«<. 483, citing Cor¬ 
pus Juris —Boyce v. Independent 
Cleaners, 240 N.W. 132, 206 Wis. 
521. 

12 C.J. P 610 note 38. 

Ibahor union 

All members of u labor union en¬ 
gaged in a combination doing unlaw¬ 
ful injury are liable to suit and re¬ 
covery.—United Mine Workers of 
America v. Coronado Coal Co., Ark., 
42 S.Ct. 570. 259 U.S. 344, 66 L.Ed. 
975, 27 A.L.R. 762, leave to present 
petition granted 42 S.Ct. 687, and re¬ 
versing 268 F. 829, 169 C.C.A. 649. 

Approval of act by one of several 
persons is some evidence of previous 
authority to commit the act, so as 
to make all the persons civilly lia¬ 
ble therefor.—Jolly v. Doolittle, 149 
N.W. 890. 169 Iowa 658. 
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Purpose of proof 

Where the thing complained of is 
a tort, the sole purpose of alleging 
and proving a conspiracy is .to im¬ 
pute negligence to all those in the 
conspiracy.—Jackson v. Scott County 
Milling Co., Mo.App., 118 S.W.2d 1064. 

66. Ala.—National Park Bank of 
New York v. Louisville ft N. R. 
Co.. 74 So. 69. 199 Ala. 192. 

Cal —Wells v. Lloyd, 56 P.2d 517, 6 
Cal.2d 70—Southern California Iron 
ft Steel Co. v. Amalgamated Ass'n 
of Iron. Steel & Tin Workers, Gold¬ 
en State Lodge, Local No. 3, 200 P. 

1. 3. 186 Cal. 604, quoting Corpus 
Juris. 

Wash.—Mitchell v. Hughes, 176 P. 
26, 29, 104 "Wash. 231, quoting 

Corpus Juris. 

12 C.J. p 611 note 39. 

Xguorauce of terms used 
Parties to a conspiracy to “rough 
shadow” another are liable although 
they do not know the nu‘aning of 
such term, used by their co-conspira- 
tors to descrilu* the course of con¬ 
duct contemplated. — Schultz v. 
Frankfort Marine Accident ft Plate 
Glass Ins. Co., 139 N.W. 386, 151 Wis. 
537, 43 L.R.A.,N.S., 520. 

67. Ga.—Langston v. Craddock. 156 
S.E 632, 42 Ga.App. 484—Hill v. 
Reynolds, 91 S.E. 434, 19 Ga.App. 
334. 

68- N.y.—Burgess Bros. Co. v. Stew¬ 
art, 184 N.Y.S. 199, 112 Mi.sc.Rep. 
347. affirmed 185 N.Y.S. 85, 194 

App.Div. 913. 

69. Cal.—Wells v. Lloyd. 66 P.2d 
517, 6 Cal.2d 70—Mox, Inc. v. 

WoiKls, 262 P. 302, 202 Cal. 675— 
Revert v. Hesse, 193 P. 943, 184 
("lal. 295—McPhetrldge v. Smith, 
281 P. 419, 101 Cal.App. 122. 

La- Rush V. Town of Farmerville, 
101 So. 243. 156 La. 867. 

Mass.—Martineau v. Foley, 120 N.E. 

445, 231 Mass. 220, 1 A.L.R. 1146. 
N.Y.—Burgess Bros. Co. v. Stewart, 
184 N.Y.S. 199, 112 Misc. 347. af¬ 
firmed 185 N.Y.S. 85, 194 App.Div. 
913. 

Ohio.—In re Bostwick, 29 Ohio N.P., 
N.S., 21, appeal dismissed 180 N.E. 
713. 125 Ohio St. 182, 36 Ohio L.R. 
229, and affirmed 181 N.E. 905, 43 
Ohio App. 76, 11 Ohio Law Abs. 
259. 

Wash.—Mitchell v. Hughes, 176 P. 
26, 29, 104 Wash. 231, Quoting Cor¬ 
pus Juris. 

12 C.J. p 611 note 40. 

70l U.S.—Calcutt V. Gerig, C.C.A. 
Tenn., 271 F. 220. 
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jury.^l Furthermore, this rule applies to parties un¬ 
acquainted with the details of the scheme*^ ^ or act¬ 
ing merely as agents a person who, although ig¬ 
norant of what is ultimately intended, is indifferent 
and careless as to everything except his personal 
compensation and safety and actually assists in car¬ 
rying out a conspiracy, thereby becomes a party to 
it7^ It is no defense that the person committing 
the acts was of unsound mind,^^ nor can any con¬ 
spirator set up as a defense that his participation 
was not necessary to the accomplishment of the ul¬ 
timate purpose and that it would have been consum¬ 
mated if he had not become a conspirator.^® So, 
it makes no difference how the proceeds of the 
wrongdoing were distributed or to what extent a 
particular defendant profited therefrom a con¬ 
spirator is none the less liable because he expected 
to derive no benefit from the wrong or in fact re¬ 
ceived no benefit from it.*^* However, the rule is 
subject to the qualification that while the parties to 
a conspiracy are responsible for acts growing out 
of the general design, they are not responsible for 
independent acts growing out of the particular mal¬ 


ice of individuals.^® Moreover, each party is liable 
for his own acts alone where there is no evidence 
of conspiracy;®® and only those participating in a 
conspiracy to its completion in acts which injure 
plaintiff are liable therefor.®^ 

§ 19. -Persons Coming in after Forma¬ 

tion of Conspiracy 

Persons entering Into the conspiracy after Its forma¬ 
tion are liable for all acts previously or subsequently done 
In pursuance thereof. 

The rule stated in Corpus Juris, which has been 
quoted and cited with approval, is that, to render 
a person civilly liable for injuries resulting from a 
conspiracy of which he was a member, it is not nec¬ 
essary that he should have joined the conspiracy at 
the time of its inception; every one who enters into 
such a common design is in law a party to every act 
previously or subsequently done by any of the oth¬ 
ers in pursuance of it.®® 

§ 20. Defenses 

Any matter which defeats the plaintlfT’s right to re- 


Ga.—Burrus Motor Po. v. Patterson- 
Pope Motor Co., 179 S.E. 171. 50 Ga. 
App. SOI. 

111.—Miller V. John, 70 N.E. 27, 208 
Ill. 173. 

Ohio.—In re Boptwick, 29 Ohio N.P., 
N.S., 21, appeal diamis.sed 180 N.E. 
713, 125 Ohio St. 182, 36 Ohio UR 
229, and afTlrmed 181 N.E. 905, 43 
Ohio App. 76, 11 Ohio Law Abs. 
269. 

Tex,—Oliver v. Iluckins, Civ. App., 
244 S.W. 625. 

71. Ga.—^National Bank of Savan¬ 
nah V. Ev'ans, 119 S.E. 463, 30 Ga. 
App. 755. 

TflL Cal.—Revert v. Hesae, 193 P. 
943, 184 Cal. 295. 

Ohio.—In re Bostwick, 29 Ohio N.P., 
N.S., 21, appeal dismissed 180 N.E. 
713, 125 Ohio St. 182, 36 Ohio L.R. 
229, and affirmed 181 N.E. 905, 43 
Ohio App. 76, 11 Ohio Law Abs. 
259. 

73. Cal.—^Revert v. Hesse, 193 P. 
943. 184 Cal. 295. 

74b Ill.—Santee v. Day, 111 111.App. 
495. 

12 C.J. p 612 note 42. 

76b Ind.—Tucker v. Hyatt, 61 N.E. 

469, 161 Ind. 332, 44 L.R.A. 129. 

12 C.J. p 612 note 43. 

78. Ark.—Wilson v. Davis, 211 S.W. 
162, 138 Ark. 111. 

Cal.—Revert v. Hesse, 193 P. 948, 184 
Cal. 295. 

Iowa.—Green v. Cochran, 48 Iowa 
644. 

77. Ark.—Wilson v. Davis, 211 S.W. 
152, 188 Ark. 111. 


Tenn. -— Brumlcy v. Chattanooga 
Speedway & Motordrome Co., 198 
S.W. 775, 138 Tenn. 534. 

78. Cal.—Mox, Inc. v. Woods, 262 P. 
302, 202 Gal. 675—Revert v. Hesse, 
193 P. 943, 184 Cal. 295. 

Ga.—McCranie v. Bunk of Willacoo- 
ehee, 116 S.E. 202, 29 Ga.App. 532. 
Kan.—Hutson v. Imperial Royalties 
Co., 13 P.2d 298. 301, 135 Kan. 718, 
quotinfi- Corpus Juris, affirmed 5 
P.2d 826, 134 Kan. 378, 85 A.L.R. 
789, moditled on othc^r (grounds and 
rehearinx denied 14 P.2d 658, 136 
Kan. 176. 

Okl.—Powell V. Spence, 36 r.2d 925, 
169 Okl. 63—Vose v. U. S. Cities 
Corporation, 7 P.2d 132, 152 Okl. 
295, appeal dismissed and certio¬ 
rari denied, 52 S.Ct. 310, 285 U.S. 
523, 76 L.Ed. 921. 

12 C.J. p 612 note 47. 

78. Mont.—Pyles v. Armstrongr, 276 
P. 753, 84 Mont. 338. 

8(K Colo.—Clark v. Machette, 21 P.2d 
182, 92 Colo. 866. 

Ga.—Kerr v. Du Free, 182 S.E. 393, 
35 Ga.App. 122. 

Tex.—Standard v. Texas Pacific Coal 
& on Co., Civ.App., 47 S.W.2d 443, 
450, citinx Corpus Juris. 

12 C.J. p 612 note 45. 

81. Ala.—^National Park Bank of 
New York v. Louisville & N. R. 
Co., 74 So. 69, 72, 199 Ala. 192. 

Bsason for mis 

**There is always a place for re¬ 
pentance—a locus poenitentlee—ever 
left to a conspirator, so that before 
the act is done, either of the parties 
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thereto may i^andon the design and 
avoid committing the unlawful act, 
or the lawful act by the unlawful 
means agreed upon. A conspmitor 
hj lrawing cannot be held responsi¬ 
ble for the wrongful act of his for¬ 
mer confederates. In such case, it 
is their act, and not his.”—National 
Park Bank of New York v. Louisville 
& N. R. Co., supra. 

88. U.S.—Calcutt v. Gerig, C.C.A. 
Tenn., 271 F. 220. 

Ark.—Wilson v. Davis. 211 S.W. 1.52, 
138 Ark. 111. 

Cal.—Franck v. Moran, 171 P. 841, 
36 Cal.App. 32. 

Colo.—Ellis v. Colorado Nat. Bank of 
Denver. 269 P. 997, 999, 84 Colo. 
266, quoting Corpus Juris. 

Kan.—Hutson v. Imperial Royalties 
Co., 13 P.2d 298, 302, 136 Kan. 718, 
quoting Corpus JUris, affirming 5 
P.2d 825, 184 Kan. 378, 86 A.L.R. 
789, modified on other grounds 
and rehearing denied 14 P.2d 668, 
136 Kan. 176. 

Minn.—Sllllman v. Dobner, 206 N.W. 
696, 698. 165 Minn. 87. citing Cor¬ 
pus Juris. 

N.J.—Lehigh Structural Steel Co. v. 
Atlantic Smelting & Refining 
Works. Ill A. 876, 92 N.J.Eq. 131. 
N.Y.—Rosco Trading Co. v. Golden- 
berg, 182 N.Y.S. 711. 

S.D.—Wolf gram v. Dill, 166 N.W. 309, 
40 S.D. 98. 

Tex.—State v. Standard Oil Go., 107 
S.W.2d 650. 

Wash.—Eyak River Packing Go. v. 
Huglen, 266 P. 128, 148 Wash. 229. 
affirmed 267 P. (88. 148 Wash. 829. 
12 C.J. p 612 note 49. 
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cover against the defendant may be Interposed as a de¬ 
fense. 

It may be stated as a general rule that any matter 
which defeats the right of plaintiff to proceed 
against defendants may be raised by them in de¬ 
fense. 

Thus, in a proper case defendants may rely on 
laches®3 or estoppel,*^ although acts done without 
knowledge of the facts do not constitute an estop¬ 
pel.®® However, since one wrong does not right 
another, justification for a conspiracy to injure 
plaintiff’s business or employment is afforded nei¬ 
ther by his breach of contract with defendants,®® by 
a wartime suspicion that he may be disloyal to his 
country and in sympathy with the enemy, ®7 nor by 


the fact that plaintiffs were carrying on their part¬ 
nership business in the name of a corporation, a 
practice allegedly contrary to public policy.®® The 
fact that he had a remedy by appeal for reinstate¬ 
ment does not bar plaintiff from prosecuting an ac¬ 
tion for damages for a malicious conspiracy which 
brought about his discharge from employment.®® 
An attorney actively participating in an unlawful 
conspiracy cannot use his license to practice law 
as a shield to protect himself from the consequences 
thereof,®® it is not a defense to an action based on 
a conspiracy to obtain plaintiff’s property by fraud 
that he ought not to have been deceived; defend¬ 
ants cannot complain of the stupidity of their 
dupe.®^ 


B. ACTIONS 


§ 21. Nature and Form 

An action for a conspiracy, Is In tort, the gist of the 
action being the civil wrong resulting in damage. The 
usual form of action is an action on the case or In the 
nature thereof. 

A cause of action for a conspiracy, which results 
in the commission of a wrong, sounds in tort,®- and 
not in contract, although the acts constituting the 


wrong may affect a contractual relationship;®® and, 
therefore, it may be maintained without a tender in 
repayment of money advanced under an involved 
contract.®^ 

The gist or gravamen of the action is not the con¬ 
spiracy itself, but IS the civil wrong, which is done 
under the conspiracy, and which results in damage 
to plaintiff,®® but it is not necessary that any par¬ 


as. Coiifpiraey to proonre dlvoroo Locomotivo Firemen & Enfflnemen, 94. Cnl.—Sterman v. ZIem, 62 P.2d 
Nonresident wife who hnd actual 110 A. 696, 94 N..).Sup. 347. 160. 17 Cal App,2d 414. 

and legal notice of husband’s suit ^ _^ahlgren v Bausch & AiBlgnmant to defraud partner of 

for divorce on ground of her men- Lomb Optical Oo.. C.C.A.I11.. 6 R F. intorort 

tal incapacity at time of marriage, 660, affirming, IXC., Kuu.<«ch & ^ partner who Is dismissed from 

but who failed to defend liecause Optical Co. v Wahlgren 1 iuKsiness by an assignee of the 

she thought divorce was based on pgupp. 799 , and certiorari denied Partnership property for security 
her desertion, although in fact she Wahlgren v. Bausch & Tjomb Opti- maintain an action against 

had not deserted husband, is preclud- R.Ct. 774, 292 II.S. 639, assignee for an alleged conspir¬ 
ed by her lache.s from recovering L.Ed. 1491. rehearing" denied 54 defraud him of his Interest in 

against her husband and others, get 802 292 US. 615 78 L.Kd. partnership, notwithstanding the 

fourteen years after final decree for t491 • • money advanced is not tendered in 

husband, for damages for conspiracy. repayment by him. since the action 


—Conklin v. Conklin, 98 S.E. 221. 148 
Ca. 640. I 

81. 111.—Youngquist v. Hunter, 227 

Ill.App. 162. 

85b Bateatlon of thing sold 

An investor’s retention of stock 
sold her by defendants, and divi- 
dend.s therefrom without knowledge 
of fraud in transaction, did not es¬ 
top her from seeking recovery of 
damages resulting from alleged con¬ 
spiracy of sellers to defraud her.— 
Scheele v. Union Lioan & Finance Co., 
Minn., 274 N.W. 673. 

sa Ill.—Carlson v. Carpenter Con¬ 
tractors’ Ass’n, 224 Ill.App. 430, 
affirmed 187 N.E. 222, 305 Ill. 331, 
27 A.L..R. 626. 

87. W.Va.—Swartz v. Kay, 109 S.E. 
822. 89 W.Va. 641. 

881 Mont.—Blering v. Ringling, 240 
P. 829, 74 Mont..l76. 

8 a N-J.—Malone v. Brotherhood of 


91. II.S.—Hamilton Inv. Co. v. Boll- 
man, C.C,A.lll., 268 F. 788. certio¬ 
rari denb‘d 41 S.Cl. 376, 256 U.S. 
571. 66 L.Ed. 791. 

Advising not to buy 

That alleged conspirators advised 
victims not to buy stock in syndicate 
because they had bought is no de¬ 
fense in action for conspiracy to de¬ 
fraud.—Burton v. Muupin, Mo.App., 
281 S.W. 83. 

92. U.S.—Simecek v. U. S. Nat. Bank 
of Omaha, C.C.A.Neb., 91 P.2d 214. 

Cal.—Sterman v. Ziem, 62 P.2d 160, 
17 Cal.App.2d 414. 

La.—Buras v. Machella, 134 So, 751, 
172 La. 680. 

Neb.—Reid v. Brechet, 220 N.W. 690, 
117 Neb. 411. 

N.Y.—Morton v. Weet, 264 N.Y.S. 655, 
142 Misc. 473. 

93b U.S.—Simecek v. U. S. Nat. 
I Bank of Omaha, C.C.A.Neb., 91 F.2d 
214. 


is not based on any breach of con¬ 
tract.—Sterman v. Ziem, 62 P.2d 160, 
17 Cnl.App.2d 414. 

96. U.S.—Scavenger Service Corpo¬ 
ration V. Courtney, C.C.A.Ill., 85 P. 
2d 826—United States v. Pan- 
American Petroleum Co., C.C.A. 
Cal., 56 F.2d 753, 778, quoting Cor¬ 
pus Juris —Arndt v. Herman, D.C. 
N.J., 21 F.Supp. 884—Ransom v. 
Dollar S. S. Line. D.C.Wash., 2 P. 
Supp. 409—Northern Kentucky 
Telephone Co. v. Southern Bell 
Telephone Co., D.C.Ky., 1 F.Supp. 
676, affirmed, C.C.A., 73 F.2d 338, 
97 A.L.H. 133, certiorari denied 56 
S.Ct. 646. 294 U.S. 719, 79 L.Bd. 
1251. 

Ala.—Humphrey v. Terry, 89 So. 607, 
206 Ala. 249. 

Cal.—Revert v. Hesse, 193 P. 943, 184 
Cal. 295—Bowman v. Wohlke, 135 
P. 37. 166 Cal. 121, Ann.Cas.l915B 
1011 —^Peterson v. Corporation of 
America, App., 69 P.2d 904, 21 Cal. 
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ticular conspirator should have profited thereby.®® 
Each tortious act resulting in damages creates an 
independent, separate cause of action against the 
conspirators,®*^ and a party may recover for an in¬ 
jury, accomplished by means of a conspiracy, as a 
distinct wrong in itself, irrespective of the steps 
leading to it, without counting on the joint wrong.®® 
The conspiracy itself, without any actionable wrongs 
being done thereunder, ordinarily cannot be made 
the subject of a civil action.®® An action, however. 


for a conspiracy to commit an act which would im¬ 
pose no liability if committed by an individual, as 
explained supra § 8, may be termed an “action for 
conspiracy,”^ and is distinguishable from a case 
where the conspiracy results in the commission of 
that which would be an actionable tort whether 
committed by one or many.2 
Form of action. An action at law for damages is 
the proper remedy for conspiracy,® an action on the 
case in the nature of a conspiracy being the usual 


App.2d 527. followed in 69 P.2d 909. 
21 Cal.App.2d 748—Rapaport v. 
Forer. App., 66 P.2d 1242—Harrow 
V. Robert A. Klein & Co., 295 P. 
566, 111 Cal.App. 310—McPhetrideo 
V. Smith, 281 P. 419. 101 Cal.App. 
122 . 

Colo.—Meek v. City of Loveland, 276 
P. 30. 85 Colo. 346. 

Conn.—Santoro v. Mack, 145 A. 273, 
277, 108 Conn. 683. citing: Corpus 
Juris. 

Ga.—Bentley v. Barlow, 173 S.E. 707, 
178 Ga. 618—Liberty Mut. Ins. Co. 
V. Lipacomb, App., 192 S.E. 56, 56 
Ga.App. 15—Vandhitch v. A Iverson, 
183 S E. 105, 22 Ga.App. 308— 

Reeves v. Maynard, 123 S.E. 181, 
32 Ga.App. 380—National Bank of 
Savannah v. Evans, 99 S.E. 393, 23 
Ga.App. 736, conforming: to answ'er 
to certified questions 99 S E. 123, 
149 Ga. 67. 

Idaho.—Dahlquist v. Mattson. 233 P. 
883, 886. 40 Idaho 378. quoting? Cor- 
pus Juris. 

Ill.—Pu.stelnlak V. Vilimaa, 185 N.E. 
611, 352 Ill. 270. 

Kan.—Hutson v. Imperial Royalties 
Co.. 13 P.2d 298, 299. 135 Kan. 718, 
quoting Corpus Juris —Federal Re¬ 
serve Life Ins. Co. v. Gregory, 294 
P. 859, 861, 132 Kan. 129, citing 
Corpus Juris. 

Ky.—Shields v. Booles, 38 S.W.2d 
677, 679, 238 Ky. 673, citing Corpus 
Juris. 

Me.—Franklin v. Erick.«ion. 146 A. 
437, 128 Me. 181. 

Md.—Ragan v. Susquehanna Power 
Co., 146 A. 758, 157 Md. 521. 

Mass.—Whitcomb v. Reed-I’renlice 
Co., 159 NE. 922, 262 Mass. 348— 
Lawrence Trust Co. v. Sun-Ameri- 
can Pub. ('o.. 139 N.E. 655, 245 Mass. 
262—De Wolfe v. McAllister, 318 N. 
E. 885, 229 Mass. 410. 

Mo.—^Wass V. Hammontree, 77 S.W.2d 
1006, 1010, citing Corpus Juris — 
Medich v. Stippec, 73 S.W.2d 998. 
1001, 335 Mo. 796. citing Corpus 
Juris —Wolfersberger v. Miller, 39 
S.W.2d 758, 327 Mo. 1150—Epps v. 
Duckett, 228 S.W. 672, 284 Mo. 132 
—Jackson v. Scott County Milling 
Co.. App., 118 S.W.2d 1054, 1057, 
citing Corpus Juris —Wooldridge v. 
Scott County Milling Co., App., 102 
S.W.2d 958 — Grubb v. Curry, App., 
72 S.W.2d 868. 


Mont.—Mining Securities Co. v. Wall, 
45 P.2d 302. 99 Mont. 596. 

N.H.—l.iangley v. Langley, 163 A. 9, 
84 N.H. 615. 

N.J.—Louis Kamm, Inc. v. Flink, 175 
A. 62. 113 N.J.Law 582, 99 A.L.R. 1. 
N.Y.—Rosenzweig v. Wecksler, 260 
N.Y.S. 570. 237 App.Div. 65— 

Rhode.s V. Ocean Accident & Guar¬ 
antee Corporation. 257 N.Y.S. 214. 
235 App.Div. 340—Morton v. Weet, 
254 N.Y.S. 655, 142 Misc. 473—Con¬ 
ner V. Bryce, 170 N.Y.S. 94. 

N.D.—Wedwick v. Russell-Miller 
Milling Co.. 256 N.W. 107, 108. 64 
N.D. 690, quoting Corpus Juris and 
de<‘laring rule supported by un¬ 
broken line of decisions. 

Ohio.—MacBride v. Gould, 8 Ohio N. 
P..N.S, 469. 

Okl.—Lutner v. Shoffner, 73 P 2d 
1140—Allen V. Ramsey. 41 r.2d 65S, 
665, 170 Okl. 430. 97 A.L.R. 1259, 
quoting Corpus Juris —Clark v. 
Sloan, 37 P.2d 263, 169 Okl. 347 - 
Nan<*e V. Menefee, 242 P. 224, 226, 
112 Okl. 61. quoting Corpus Juris 
—Mangum Electric Co. v. Border, 
222 r. 1002, 101 Okl. 64. 

Tenn.—Tennes.see Pub. Co. v. Fitz- 
hugh. 52 S.W'.2d 157. 165 Tenn. 1— 
Allen V. Mellon, 99 S.W.2d 219, 20 
Tenn.App, 387. 

Tex.—Texas State Bank & Trust Co. 

V. Palee, Civ.App., Ill S.W.2d 1167 
—Shelton v. Lock, Civ.App., 19 S. 

W. 2d 124, error dismissed. 

Wis.—Wachowski v. Lutz, 201 N.W. 

234, 184 Wis. 584. 

12 C.J. p 582 note 63. 

Poreclosurs of mortgags 

If foreclosure of real estate mort¬ 
gage was unlawful, the gist of mort¬ 
gagor’s action was the unlawful 
foreclosure and damages resulting 
therefrom and not conspiracy of 
mortgagee and purchasers at fore¬ 
closure sale to defraud mortgagor of 
his equity in mortgaged realty.—Des 
Lauries v. Shea. Mass., 13 X.E.2d 
932. 

Injury to business 

In an action for conspiracy to in¬ 
jure and destroy another’s business 
by withdrawing and inducing others 
to withdraw their patronage through 
false and malicious reports, the gist 
of the action is the injury to plain¬ 
tiffs’ business, not the conspiracy.— 
Swartz V. Kay. 109 S.E. 822, 89 W. 
Va. 641. 


▼iolation of contract rights 

Where defendant in action for con¬ 
spiracy owed plaintiff no other duty 
than performance of contract, activi¬ 
ties of such defendant were action¬ 
able only when contract rights of 
plaintiff were violated.—Kittle Mfg. 
Co. V. Davis. 47 r.2d 1089, 8 Cal.App. 
2d 504. 

96. Mo.—Wolfersberger v. Miller, 39 
S.W.2d 758. 327 Mo. 1150. 

97. N.Y.—Miller v. Spilzer, 229 N. 
Y.S. 526, 224 App.Div. 39. 

W. N..T.—Louis Kamm. Inc. v. 

Flink. 175 A. 62, 113 N.J.Law 682, 
99 A.L.R. 1. 

99. IT.S.—Sidney Morris & Co. v. 
National Ass’n of Stationers. Office 
OutttUers and Manufacturers, C.C. 
A.IIl.. 40 F.2d 620—Arndt v. Her¬ 
man. D.C.N.J., 21 F.Supp. 884— 

Ransom v. Dollar S. S. Line, D.C. 
Wash., 2 F.Supp. 409. 

Colo.—Meek v. City of Loveland, 276 
P. 30, 86 Colo. 34 6. 

Gtt.—Clein v. City of Atlanta. 139 S. 
E. 46, 164 Ga. 529. 53 A.L.R. 933 
—Shell Petroleum Corporation v. 
Stallings. 180 S.E. 654, 51 Ga.App. 
351. 

Ill.—Kovar v. Bremer, 13 N.E.2d 656, 
294 Ill.App. 225. 

Ind.—Union Loan & Trust Co. of 
Union City v. Ilollmire, App., 4 N. 
E.2d 58, 59, citing Corpus Juris. 
Iowa.—Stambaugh v. Haffa, 253 N. 
W. 137, 217 Iowa 1161--Hall v. 
Swanson. 2U6 N.W. 671, 201 Iowa 
134. 

Mo.—Seegers v. Marx & Haas Cloth¬ 
ing Co.. 66 S.W.2d 526. 334 Mo. 632. 
N.J.—Louis Kamm, Inc. v. Flink. 176 
A. 62. 113 N.J.Law 682, 99 A.L.R. 1. 
Okl.—^Allen v. Ramsey. 41 r.2d 658, 
170 Okl. 430, 97 A.L.R. 1259. 

1. N.Y.—Green v. Davies, 75 N.E. 
536, 182 N.Y. 499, 505, 3 Ann.Cas. 
310. 

Conspiracy as making unlawful an 
act which is lawful when commit¬ 
ted by one see supra 9 8. 

2. N.Y.—Green v. Davis, 75 N.E. 
636. 182 N.Y. 499, 8 Ann.Cas. 310. 

3b Iowa. Roggonsack v. Winona 
Monument Co., 238 N.W. 493. 211 
Iowa 1307. 

Mass.—Willett v. Herrick, 136 N.E. 
366, 242 Mass. 471. 
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and proper form of action.^ The fact that others 
besides plaintiff were injured by the conspiracy does 
not deprive plaintiff of his remedy at law, or give 
a court of equity exclusive jurisdiction.*^ 

§ 22. Time to Sue and Limitations 

An action for conapiracy accruea when the combina¬ 
tion ia perfected or a wrong ia donoi and ahould be 
brought within the period, if any, limited therefor. 

Ordinarily, a right of action for conspiracy ac¬ 
crues when the combination itself is perfected or a 
wrong is done, and plaintiff need not wait until he 
has suffered the full damage intended by the con¬ 
spirators but such action cannot be instituted 
pending a legal controversy concerning plaintiff's 
rights in the subject matter.*^ 

An action for conspiracy should be brought with¬ 
in the period, if any, limited therefor by statute,* 
and it may be lost by laches by a failure to bring 
it within the proper time.^ It is not subject to a 


limitation which controls another form of action,^*’ 
unless the cause of action, although alleged for con¬ 
spiracy, is, in fact, one for such other form of ac¬ 
tion.^ ^ 

§ 23. Parties 

An action for conspiracy may be maintained by any¬ 
one who has suffered an injury therefrom, and one who 
has a joint interest in the claim for damages may be 
Joined as a proper party plaintiff. One only, or all, of 
the conspirators may be made parties defendant. 

Anyone who suffers an injury as the result of a 
conspiracy forbidden by law may maintain an ac¬ 
tion therefor,^2 and where the conspiracy is made 
criminal, any one of the group designed to be pro¬ 
tected against such acts is entitled to the appropri¬ 
ate civil remedies.^* A private corporation may 
sue to recover damages which result from a con¬ 
spiracy.^^ A person having a joint interest in the 
damages claimed may be joined as a proper party 
plaintiff.^® 


4. Ala. — National l*ark Bank of 
New York v. Louisville & N. R. 
Co.. 74 So. 69. 19D Ala. 192. 

Del.-Diver v. Miller, 148 A. 291. 4 
WW.IIarr. 207. 

12 C.J. p 581 note 55. 

Action is deemed action on the 
case in the nature of action for con¬ 
spiracy nt common law, where gra¬ 
vamen of a<'tion is <‘laim that de¬ 
fendants. in other litigation, con¬ 
spired to procure Judgment in their 
favor or forestall plalntlflC’s recov¬ 
ery.—Catlett V. Chestnut, 146 So. 
547, 108 Fla. 47.5. 

“The oommon-law action of con¬ 
spiracy is obsolete, and in lieu there¬ 
of an action on the case in the na¬ 
ture of a conspiracy has been substi¬ 
tuted.’'—Dixon V. City of Reno, 187 
P. 308, 310, 43 Nev. 413. 

5. Mass.—^Willett v. Herrick, 1S6 N. 
E. 366, 242 Mass. 471. 

6. N.y.—Betz V. Daily, 8 N.Y.St. 
309. 

Iiimltation of this principle is that 
the statute does not begin to run 
until plaintiff discovered the exist¬ 
ence of the conspiracy and its cause 
of action.—American Tobacco Co. v. 
People's Tobacco Co., La., 204 F. 
58, 122 C.C.A. 372. 

7. Fla.—Catlett v. Chestnut, 148 So. 
647. 648, 108 Fla. 475. 

Season for mle 

“Pulillc policy, and the safe ad¬ 
ministration of Justice, require that 
circuit Judges, witnesses, and parties 
to pending legal controversies, be 
privileged against any restraint 
sought to be imposed upon them by 
suits for damages brought against 
them for alleged oonspiracies charg¬ 
ed against them concerning the sub¬ 


ject-matter of ponding litigation, the 
effect of the trial of which actions 
for conspiracy will simply amount 
to a collateral retrial of the plain¬ 
tiff’s pretended rights which it is al¬ 
leged were intended, by means of 
the asserted conspiracy to be de¬ 
feated."—Catlett V. Chestnut, supra. 

8. U.S.—Goodrich-Lockhart Co. v. 
Sears, D.C.Ky., 270 F. 971. 

Action for treble damages for con¬ 
spiracy in restraint of interstate 
commerce is not governed by a five- 
year limitation period for an action 
on a liability created by statute, 
when no other time is fixed by the 
statute creating the liability, but by 
the statutory limitation of one-year 
for actions for conspiracy.—North¬ 
ern Kentucky Telephone Co. v. 
Southern Bell Telephone & Tele¬ 
graph Co.. D.C.Ky., 1 F.Supp. 576, 
affirmed. C.C.A., 73 F.2d 333, 97 A.L. 
R. 133, certiorari denied 55 S.Ct. 546, 
294 U.S. 719, 79 L.Ed. 1251. 

Action not within statute 

A suit to rescind a contract to 
purchase land on the ground of 
fraud of the vendor and attorneys 
employed to give an opinion us to 
the title is not barred by a statute 
requiring actions for conspiracy to 
be commenced within one year, 
which relates only to the technical 
common-law writ of conspiracy-— 
Goodrich-Lockhart Co. v. Sears, D.C. 
Ky., 270 F. 971. 

9. Ill.—Youngquist v. Hunter, 227 
Ill.App. 152. 

Action not lost by laches 
111.—Youngquist v. Hunter, supra. 
Md.—Adams v. Hearn, 178 A. 606, 
168 Md. 544. 

la N.J.—Van Horn v. Van Horn, 28 
A. 669. 68 N.J.Law 318. 
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Ziibel and slander 

An action for the alleged con¬ 
spiracy to Injure plaintiffs by ma¬ 
licious and fraudulent statements 
cannot be considered an action for 
sIh rider, thereby invoking limitations 
nnidicable to the latter action.—Van 
Horn V. Van Horn, 28 A. 669, 56 N.J. 
Law 318—12 C.J. p 612 note 63. 

11. I*a.—Reed v. Wilson, 2 Mon. 
612. 

18. N.T. — Burgess Bros. Co. v. 
Stewart, 184 N.Y.S. 199. 112 Misc. 
317. affirmed 185 N.Y.S. 85. 194 
App.Dlv. 913. 

Widow against heirs 
In action by widow against chil¬ 
dren to whom her deceased husband 
had conveyed all properly to avoid 
obligation of antenuptial contract, 
there was no defect of parties plain¬ 
tiff, although eonipluini showed that 
widow was not administratrix.— 
Schwenn v. Schwenn, 166 N.W. 171, 
166 Wis. 420. 

13. N.Y. — Burgess Bros. Co. v. 
Stewart. 184 N.Y.S. 199, 112 Misc. 
Rep. 347. affirmed 185 N.Y.S. 85. 
194 App.Div. 913. 

14. N.Y.—Ilion Bank v. Carver, 31 
Barb. 230. 

SnAciency of interest 

A corporation, which would have 
contracted to purchase lumber, if 
instructions given an officer conduct¬ 
ing the negotiations had been ob¬ 
served, has such an interest in the 
transaction as entitles it to sue a 
subsequent purchaser for conspiring 
with such officer to prevent consum¬ 
mation of the contract. — Canton 
Lumber Co. v. L. H. Burton Lumber 
Co.. 121 A. 834, 143 Md. 9. 

15. U.S.—Galllard v. Cantlni. B.C., 
78 F. 699, 22 C.C.A. 493. 
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Defendants, Since the liability of conspirators, 
as stated supra § 18, is joint and several, the action 
may be maintained against one only of the conspir> 
ators,^^ or plaintiff may at his option join all the 
alleged conspirators as defendants in one action.^^ 
Plaintiff may look beyond the actual participants 
in committing the injury and join with them as de¬ 
fendants all who cooperated in or advised or assist¬ 
ed in the accomplishment of the common design,^^ 
although neither present nor participating.^^ Un¬ 
der a statutory provision that any person may be 
made a defendant who has or claims an interest ad¬ 
verse to plaintiff, in an action for fraudulent con¬ 
version of property pursuant to a conspiracy a per¬ 
son in whom title to some of the property was plac¬ 
ed may properly be made a defendant, although no 
charge of collusion or fraud is made as to him .20 


An allegation in general terms that certain of de¬ 
fendants committed the fraudulent acts complained 
of, pursuant to a conspiracy between all of them, 
authorizes the joining of all defendants in a single 
action but persons not named as parties to the 
conspiracy are not necessary parties to the suit** 

§ 24. Pleading 

The facte constituting the cause of action for con¬ 
spiracy, particularly the acts which constitute the 
grounds or gravamen of the action, must be alleged with 
certainty and particularity. 

In an action on the case in the nature of conspir¬ 
acy, the declaration or complaint should allege in 
ordinary and concise language all the facts which 
are material and necessary to constitute the cause 
of action relied on,** such as for a conspiracy to 


Partaer ■nlng for injury to himself 

In an action for conspiracy to in¬ 
jure plaintiff carried into effect by a 
trespass on his place of business, the 
fact that his business was carried 
on in partnership with another is not 
suffleient to require or Justify the 
Joinder of such other as plaintiff.— 
Gaillard v. Cantini, supra. 

XA Iowa.—^Ayres v. Nopoulos, 216 
N.W. 268. 204 Iowa 881. 

Mich.—McDonald v. Hall, 170 N.W. 
68. 203 Hich. 431. 

Mo.—Grubb v. Curry, App., 72 S.W. 

2d 863. ; 

N.Y.—Bush V. Murray, 205 N.Y.S, 21. j 
209 App.Div. 563. 

12 C.J. p 613 note 68. 

Conspirator having poasesBion of 
fund obtained through fraudulent 
conspiracy may be sued for its re¬ 
covery, without other conspirators 
being Joined as defendants.—Scott 
V. Saunders, C.C.A.Ohio, 290 F. 30. 

17. U.S.—Dynes v. Standard Oil Co., 
D.C.S.C., 300 F. 812. 

Ga.—McCranie v. Bank of Willaco- 
ochee, 116 S.E. 202, 29 Ga.App. 
652. 

Mo.—Grubb v. Curry, App., 72 S.W. 
2d 863. 

N.Y.—Bush V. Murray, 205 N.Y.S. 21, 
209 App.Div. 563. 

Ohio.—Slavinas v. Ambrose, 27 Ohio 
N.P..N.S.. 279. 

Tex.—State v. Standard Oil Co., Civ. 
App., 107 S.W.2d 650, 660, citing 
Corpus Juris—Underwood v. Win- 
kel, Civ.App., 249 S.W. 1111. 

12 C.J. p 613 note 64. 

That saoh of separata acts of de- 
faddants might ooastituta separata 
oausa of aetioa will not preclude a 
joint action against all, when they 
are averred as the acts of each in 
furtherance of the combination of all 
to do an unlawful act.—^Edelstein v. 
Cooperstein. 8 Pa.Dist. ft Co. 224. 
JIxseutor and auothar 
A charge for conspiracy against 


an executor in his representative ca¬ 
pacity only and another falls as to 
the executor, because he cannot be 
so sued, and also fails as to the oth¬ 
er defendant, since one cannot be a 
conspirator with himself.—Rapaport 
V. Forer, Cal.App., 66 P.2d 1242. 

18. Da.—^Kernan v. Humble. 26 So. 
431, 61 Da.Ann. 389. 

Md.—Robertson v. Parks, 24 A. 411, 
76 Md. 118. 

Mo.—Hunt V. Simonds. 19 Mo. 683. 
N.Y.—Cohen v. Fisher, 120 N.Y.S. 
546. 135 App.Div. 238. 

Proper party 

In a suit to enforce a compensa¬ 
tion award against a corporation 
against which the award was orig¬ 
inally entered and another corpora¬ 
tion and the sole stockholder there¬ 
of of both corporations, on the 
ground of a fraudulent conspiracy to 
evade payment of the award, the 
second corporation is a proper, if not 
a necessary, party defendant.—^Lib¬ 
erty Lumber Co. v. Silas, 184 S.E. 
286, 181 Ga. 774. 

19. Ga.—^Woodruff v. Hughes, 68 S. 
E. 551, 2 Ga.App. 361. 

80. Wis.—South Side Lumber Co. 

V. John Eller Lumber Co., 164 N. 

W. 621, 161 Wis. 399. 

81. Ga.—Bentley v. Barlow, 178 B. 
B. 707, 178 Ga. 618. 

88 . Tex.—Saulsbury v. Anderson, 
Civ.App., 39 S.W.2d 142, error dis¬ 
missed. 

83. Ala.—Pyle v. Pizitz, 110 So. 822, 
215 Ala. 898. 

Ga.—National Bank of Savannah v. 
Evans, 99 S.E. 123, 149 Ga. 67, 
answers to certified questions con- 
* formed to 99 S.E. 393, 23 Ga.App. 
736—National Bank of Savannah 
V. Evans, 119 S.E. 468, 30 Ga.App. 
766. 

Mass.—McCarthy v. Collector of 
Taxes for Town of Sudbury, 12 N. 
E.2d 722.. 


N.Y.—Miller v. Miller. 3 N.T.S.2d 
36. 254 App.Div. 686-~Weinsier v. 
Loscamp, 274 N.Y.S. 593, 242 App. 
Div. 789—Marshall v. Thompson 
Feature Service, 216 N.Y.S. 470, 
216 App.Div. 428. 

Ohio. — Lowell v. Superior-Third 
Realty Co.. 170 N.E. 185, 84 Ohio 
App. 128. 

Wa.sh.—Bowyer v. Boss Tweed-Clip¬ 
per Gold Mines, 79 P.2d 713. 

Wis.—Kar-Lac Co. v. Arnold Elec¬ 
tric Co., 279 N.W. 30. 

Allegations held Insuttolent to state 
cause of action for conspiracy 

(1) To ruin corporation’s bu.Mincs8 
and credit.—^Koral v. Savory, Inc., 5 
N.Y.S.2d 270, 168 Mlsc. 615. 

(2) To appropriate partnership 
business.—^Moropoulos v. C. II. & O. 
B. Fuller Co., 200 P. 601, 186 Cal. 
679. 

(3) To defeat operation of Bulk 
Sales Law.—Neal ft Kennedy Co. v. 
Ellis, 197 S.W. 489, 138 Tenn. 216. 

(4) To deprive broker of commis¬ 
sion on sale of realty.—Hornstein v. 
Podwitz, 229 N.Y.S. 159, 224 App. 
Div. 11, affirmed 178 N.E. 674, 254 N. 
Y. 443, 84 A.L.R. 1, dismissing ap¬ 
peal 234 N.Y.S. 429, 226 App.Div. 
68 . 

(6) To deprive wife of antenuptial 
contract rights. — Schwenn v. 
Schwenn. 166 N.W. 171, 166 Wis. 
420. 

(6) To evade liability under com¬ 
pensation award.—Liberty Lumber 
Co. V. Silas, 184 S.E. 286, 181 Ga. 
774. 

(7) To misappropriate school 
funds.—Common School Diet. No. 46 
V. Inch, 229 N.W. 880, 66 S.D. 602. 

Forms of dsclaratloBs held good on 
demurrer 

Mont. — Mining Securities Co. v. 
Wall, 46 P.fd 802, 806, 99 Mont 
696, citing Oorpns Juris. 

12 C.J. p 629 note 96 [a]. 
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i 24 


defraud,or to injure business.*® 

The wrongful acts, done in pursuance of the con¬ 
spiracy, which constitute the grounds or gravamen 
of the action, whether single or several,*® must be 


set out with the same certainty and particularity as 
in an ordinary civil action, against a single defend¬ 
ant, growing out of tortious acts of the same gen¬ 
eral character,**^ primarily, so that the opposite 


Allegations hold mifieioiLt to state 
cans# of action for oonspirao 7 

(1) Aaainst steamship companies 
for conspiracy of their employees.— 
Ransom v. Dollar S. S. Line, D.C. 
Wash., 2 F.Supp. 409. 

(2) Of federal district attorney 
and others, to institute false pros- 
eciutlon.—Anderson v. Rohrer, D.C. 
Fla., 2 F.Supp. 367. 

(3) Of Judsre of police court and 
other officers of court, to procure 
arrest and conviction.—Andrews v. 
Younp, CaLApp., 69 P.2d 891. 

(4) To deprive agent or broker 
of commissions. 

Mass.—Holden v. J. Stevens Arms 
Co.. 119 N.E. 748. 230 Mass. 266. 
N.Y.—Popper v. Korn, 218 N.Y.S. 
631. 218 App.Div. 613. 

(B) To induce breach of contract. 
—^Weinberg v. Schaller, 171 N.E. 346, 
34 Ohio App. 464. 

12 C.J. p 629 note 96 [b]. 

24. Declaration or complaint held 
snffleient 

U.S.—Commercial Trust Co. of Hag¬ 
erstown V. Burch. D.C.Ga., 267 F. 
907. 

Cal —Mox, Inc., v. Woods, 262 P. 802, 
202 Cal. 675—Lee v. Folccy, 294 
V 742, 110 Cal.App. 607. 

Polo.—Schreiber v. Burton, 256 P. 
1. 81 Colo. 370. 

Conn.— Davis v. Maislon, 166 A. 451, 
116 Conn. 375. 

(la.—-Hibble v. Mutual Oil Co., 153 
S.E. 771, 170 Ga. 694. 

Ind.—Hewitt v. Westover, 168 N.E. 
631, 86 Ind.App. 606—Amsbury v. 
Harper, 167 N.E. 292, 87 Ind.App. 
119. 

Mo.—Brueckle v. Pechan, App., 21 S. 
W.2d 903—McCarty v. Hemker, 
App., 4 S.W.2d 1088—Reger v. 
First Nat. Bank. 279 S.W. 1053, 221 
Mo.App. 64. 

Mont. — Mining Securities Co. v. 

Wall, 46 P.2d 302, 99 Mont. 696. 
N.Y.—Sicklick v. Schasseur, 229 N. 
Y.S. 483, 224 App.Div. 90—Moore 
v. Bonbright & Co., 195 N.Y.S. 864, 
202 App.Div. 281. 

Okl.—Felt v. Westlake, 174 P. 1041, 
68 Okl. 294. 

Tex.—Johnson v. Stiles, Civ.App., 6 
S.W.2d 861. error dismissed. 

12 C.J. p 629 note 96 [a] (2). 

Declaration or complaint held in- 
cnAoient 

U.S.—Murphy v. Mitchell, D.C.N.Y., 
246 F. 732. 

Ga. — Furstenburg v. Citizens & 
Southern Nat. Bank, 186 S.E. 697, 
63 Ga.App. 619. 

Ind.—Lohrig v. Roebat, 16d N.E. 
77, 90 Ind.App. 481. 


Mo.—^WaSB V. Hammontree, 77 S.W. 
2d 1006. 

N.Y.—Lobcl V. Trade Bank of New 
York. 229 N.Y.S. 778, 132 MIsc. 643. 
Or.—Tlmmer v. Leonard. 9 P.2d 1048, 
139 Or. 274. 

Tex.—Scarborough v. Bradley, Civ. 
App., 37 S.W.2d 349. error refused. 

Ae against general or special dc- 
mnrrar 

A complaint that defendants hav¬ 
ing conspired to defraud plaintiff 
corporation, converted its funds by 
issuing unauthorized checks to third 
person.s, is not generally demurrable 
because It does not disclose how 
the funds thus obtained were con¬ 
verted to defendants* use, or what 
the unlawful scheme was, although 
It might be demurred to for uncer¬ 
tainty.—Mining Securities Co. v. 
Wall. 45 P.2d 302. 99 Mont. 596. 


Immaterial allegations 

(1) Where the gravamen of the 
action is the alleged fraudulent acts 
of defendants in depriving plaintiff 
of his security for notes by inducing 
a purchaser of land to execute a 
second deed of trust to one of de¬ 
fendants instead of to plaintiff, al¬ 
legations of the amount of the 
fraudulent de^ed of trust and its na¬ 
ture are immaterial; nor is it nec¬ 
essary to allege th.at plaintiff ever 
had a deed of trust against the land, 
or that the purchaser was insolvent, 
or that plaintiff ever paid out any¬ 
thing on account of Ihe fraudulent 
second deed of trust, or that it was 
outstanding and unpaid, or that 
plaintiff had no money to protect his 
Interest.—Keger v. First Nat. Bank, 
279 S.W. 1053, 221 Mo.App. 64. 

(2) A complaint for conspiracy to 
defraud and appropriate funds, al¬ 
leging that the exact amount of 
moneys used for the individual pur¬ 
poses of the conspirators, respective¬ 
ly, is unknown to plaintifT, is not 
generally demurrable, since the pro¬ 
portion going to each conspirator is 
immaterial.—Mining Securities Co. v. 
Wall, 45 r.2d 302, 99 Mont. 696. 


25. Daolaration or complaint held 
eaftolent 

Kan.—Stoner v. Wilson, 36 P.2d 999, 
140 Kan. 383. 

Ky.—Eusllcr v. Hughes, 101 S.W.2d 
917, 267 Ky. 200. 

12 C.J. p 629 note 96 [a] (1). 

Declaration or oomplalnt held inenf- 
flolent 

Ga.—^Vandhitch v. Alverson, 183 S.E. 

105, 52 Oa.App. 308. 

Ill.—Brodsky v. Frank. 173 N.E. 775, 
842 Ill. 110, affirming 253 llLApp. 
491. 


Ky — Pomeroy Salt Ass’n Co. v. J. 
B. Speed A Co.. 269 S.W. 546. 107 
Ky. 348. 

Form of petition 

A petition alleging that plaintiff 
was engaged in a lawful businessf 
and that defendant, without cause or 
excuse, and actuated alone by mal¬ 
ice, conspired with others to Inter¬ 
fere with and destroy plaintiff’s 
business, and In pursuance of such 
conspiracy has actually interfered 
with and damaged the business, suf- 
flciently states a cause of action on 
the case for unlawful conspiracy.— 
W. E. Stewart Land Co. v. Perkins. 
234 S.W. 663, 290 Mo. 194. 

26., Ohio.—Slavlnas v. Ambrose, 27 
Ohio N.P..N.S., 279. 

Pa.—Edelstein v. Cooperstein, 8 Pa. 
Dist. & Co., 224. 

Misjoinder 

An action against four defendants 
jointly to recover damages resulting 
from a conspiracy between defend¬ 
ants to sell plaintiff two Items of 
property belonging separately to two 
of defendants at a price greatly in 
excess of their value, is not a mis¬ 
joinder of causes, since, if the al¬ 
leged conspiracy existed, a single 
cause of action could be brought 
agRin.st all persons engaged.—Under¬ 
wood V. Winkel, Tex.Civ.App., 249 S. 
W. IIIL 

27. Ala.—National Park Bank of 
New York v. Louisville A N. R. 
Co.. 74 So. 69. 199 Ala. 192. 

Ill.— Randall Dairy Co. v. Pevely 
Dairy Co., 274 Ill.App. 474. 

K.an.—Stoner v. Wilson, 36 P.2d 999, 
1000, 140 Kan. 383. quoting Oorpiui 
Juris. 

Mass. — McCarthy v. Collector of 
Taxes for Town of Sudbury, 12 N. 
E.2d 732—Willett v. Herrick, 136 
N.E. 366. 242 Mass. 471. 

Mo.—McCarty v. Hemker, App., 4 B. 
W.2d 1088—Root v. Anderson, 
App., 207 S.W. 255. 

Neb.—Reed v. Occid<‘ntal Building 
A Loan Ass’n. 241 N.W. 769. 122 
Neb. 817, certiorari denied 63 S.Ct. 
93. 287 U.S. 62.7. 77 L.Ed. 640. 
N.Y.—Miller v. Spitzer, 229 N.Y.S. 
526, 224 App.Div. 39—Cooke v. 

Dodge, 6 N.Y.S 2d 309. 168 Misc. 
661. 

N.D.—Mo(''ulU>ugh V. Hupp. 216 N.W. 
* 78. 80, 55 N.D. 628, citing Corpna 

Juris. 

Ohio.—Slavlnas v. Ambrose, 27 Ohio 
N.P..N.S.. 279. 

Or.—Condit v. Bodding, 83 P.2d 240, 
249. quoting Corpus Juris. 
Tcx.-*Fergusou v. Washburn, Civ. 
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party or parties will be apprised of what they will 
be called on to answer, 2 * and for the further rea¬ 
son that, if the facts well pleaded should be admit¬ 
ted, the court would be enabled to draw the proper 
legal conclusions therefrom.^® It is sufficient to 
allege that overt acts, in pursuance of the conspir¬ 
acy, were done by certain of the conspirators, and 
it is not necessary to allege that every one of them 
committed an overt act;®® but it must be alleged 
that the conspirators not committing the acts either 


assisted therein or had knowledge thereof.®^ In an 
action for conspiracy to convert funds, a demand 
for the return of the funds and a refusal thereof 
need not be alleged.®* 

Facts should also be alleged which show that the 
acts done in pursuance of the conspiracy were ille¬ 
gal or wrongful, or that they were done for an un¬ 
lawful purpose or by an unlawful means,®® unless 
the alleged conspiracy itself has for its purpose the 
doing of an unlawful act.®^ An averment that a 


App., 4 S.W.Sd 574. error dis¬ 
missed. 

12 C.J. p 629 note 97. 

Allsaatioa of ooeroioa or fldneiary re- 
latloa 

A declaration, in an action for con¬ 
spiracy to defraud must assert or 
disclose a peculiar power of coercion 
or fiduciary relation on the part of 
defendants, which was exerted on 
plaintiff.—Loughery v. Central Trust 
Co.. 154 N.E. 683, 258 Mass. 172. 
AUoffatloa of coaoiusioa 

A complaint, alleging that a Unit¬ 
ed States senator and his secretary 
wantonly, willfully, maliciously, and 
unlaw'fully, conspired, combined, con¬ 
federated, and agreed to use the in¬ 
fluence and prestige of office of Unit¬ 
ed States Senator to persuade certain 
officials of Home Owners’ Uoan Cor¬ 
poration to have plaintiff discharged 
from his position as traveling attor¬ 
ney for corporation, and that, as re¬ 
sult thereof, he resigned to his dam¬ 
age, and which did not allege a ten¬ 
ure of office, stated a conclusion and 
did not sufficiently allege duress, 
tenure of office, or discharge, so as 
to state cause ot action against sena¬ 
tor and his secretary for conspiracy 
causing damage to plaintiff.—Kirby 
V. Reynolds, 193 S.E. 412, 212 N.C. 
271. 

Conspiracy to thwart litigation 

In action for conspiracy to thwart 
plaintiff's recovery in other litiga¬ 
tion by adversely influencing success 
of litigation to plaintiff’s detriment, 
declaration must show plaintiff was 
successful in such other litigation.— 
Catlett v. Chestnut, 146 So. 547, 108 
FJa. 475. 

Slanderous statements 

•Where gist of the action is a con¬ 
spiracy to slander, the .slanderous 
statements and the date of their ut¬ 
terance should be alleged.—Randall 
Dairy Co. v. Pevely Dairy Co.. 274 
I11.APP. 474. 

aa Kan.—Stoner v. Wilson. 36 r.2d 
999, 1001. 140 Kan. 383, quoting 

Corpus Juris. 

Mo.—McCarty v. Hemker, App., 4 S. 
W.2d 1088. 

Tex.—Pinedo v. Halper, Civ.App., 18 
S.W.2d 253—Palatine Ins. Co. v. 
Griffin. C1V.APP.. 202 S.W. 1014, 
reversed on other grounds Griffin 


V. Palatine Ins. Co.. Com.App., 235 
S.W. 202, set aside on other 
grounds 238 S.W. 637—Wells v. 
Houston, 67 S.W. 584, 23 Tex.Civ. 
App. 629. 

29. Ala.—National Park Bank of 
New York v. Douisvillc & N. R. 
Co.. 74 So. 69. 199 Ala. 192. 

Kan.—Stoner v. Wilson. 36 P.2d 999. 
1001. 140 Kan. 383, quoting Cor- 
pus Juris. 

Mo.—McCarty v. Hemker, App., 4 S. 

W. 2d 1088. 

12 C.J. p 630 note 10. 

aa Ill.—Kovar v. Bremer, 281 Ill. 
App. 505. 

31. Mas.s.—McCarthy v. Collector of 
Taxes for Town of Sudbury. 12 N. 
E.2d 722. 

N.Y.—Supreme Specialty Mfg. Co. v. 
De Muth, 222 N.Y.S. 334, 220 App. 
Div. 812—Boylan v. Vogel, 264 N. 
Y.S. 209, 147 Misc. 654, reversed 
on other grounds 265 N.Y.S. 990, 
240 App.Div. 756. 

As sufflcleut to show privity 
Allegation that defendants con¬ 
spired together to defraud is suffi¬ 
cient on general demurrer to show 
privity of one of defendants,’ al¬ 
though complaint does not show that 
such defendant participated in 
wrongful acts.—Mining Securities 
Co. V. Wall, 45 P.2d 302, 99 Mont. 
696. 

Forslgu rsvolutlott 

Complaint to recover funds of 
Mexican bank tortiously converted 
by revolutionary conspirators did not 
state case against paymaster of rev¬ 
olutionary army not shown to have 
received funds.—Banco De La La¬ 
cuna v. Escobar, 237 N.Y.S. 267, 135 
Misc. 165. 

32. Caa.—National Bank of Savan¬ 
nah V. Evans. 99 S.E. 393, 23 Ga. 
App. 736, conforming to answer to 
certified questions 99 S.E. 123, 149 
Ga. 67. 

Mont.—Mining Securities Co. v. 
Wall, 45 P.2d 302, 99 Mont. 696. 

33. Ala.—Coker v. Coker, 96 So. 201, 
209 Ala. 296—^National Park Bank 
of New York v. Louisville & N. R. 
Co., 74 So. 69. 199 Ala. 192. 

Cal.—Moropoulos v. C. H. A O. B. 
Fuller Co.. 200 P. 601. 186 Cal. 
679—Harris v. Hlrschfeld, 66 P.3d 
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1262, 13 Cal.App.2d 204—^Kinney v. 
Postal Telegraph-Cable Co., 10 P. 
2d 1043, 123 Cal.App. 70—Meintire 
V. Chevrolet Motor Co. of Califor¬ 
nia, 1 P2d 40. 115 Cal.App. 187. 
Md.—^Knoche v. Standard Oil Co. of 
New Jersey. 113 A. 754, 138 Md. 
278. 

Mass. — McCarthy v. Collector of 
Taxes for Town of Sudbury, 12 N. 
E.2d 722—Loughery v. Central 
Trust Co.. 154 N.E. 583, 258 Mass. 
172—Willett V. Herrick. 136 N.E. 
366. 242 Mass. 471. 

Mo.—Seegers v. Marx & Haas Cloth¬ 
ing Co., 66 S.W.2d 526, 334 Mo. 
632. 

N.Y.—Rhodes v. Oc*ean Accident & 
Guarantee Corporation, 257 N.Y.S. 
214, 236 App.Div. 340—Marshall v. 
Thompson Feature Service, 215 N. 
Y.S. 470, 216 App.Div. 428—Port 
V. 416 Central Park West Corpo¬ 
ration, 227 N.Y.S. 351, 131 Misc. 
774. 

Tex.—Dannelley v. Bard, Civ.App., 
62 S.W.2d 301, error refused— 
Shelton v. Lock. Civ.App., 19 S.W. 
2d 124, error dismissed. 

As to Injury to hnsiness 

(1) Allegation that defendants 
conspired to force plaintiff out of his 
profitable business and to deprive 
him of it for their own profit, charg¬ 
ed nothing inherently unlawful as to 
purpose of the conspiracy; and a 
further allegation that for this pur¬ 
pose defendants bought plants and 
closed them down to prevent sale of 
product, thereby acquiring virtual 
control of and commanding Influence 
in, the industry, charged nothing il¬ 
legal per se, since not showing cre¬ 
ation of a monopoly.—Robitaille v. 
Morse, 186 N.E. 78, 283 Mass. 27. 

(2) A petition alleging that de¬ 
fendants. as members of labor or¬ 
ganizations. wrongfully and unlaw¬ 
fully sought to Injure plaintiff's 
moving picture business by Inducing 
patrons and intending patrons to re¬ 
frain from patronizing his theater 
because of his alleged unfairness to 
union labor, alleging no compulsion, 
threats, or intimidation, did not state 
a cause of action for conspiracy.— 
Root V. Anderson, Mo.App., 207 S.W. 
255. 

aA Ill.—Kovar v. Bremer, 281 Ill. 
App. 606. 
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party has acted unlawfully without showing what 
he did is not sufficient as an averment of issuable 
facts,35 and, on the other hand, an allegation of a 
lawful act is not sufficient to support a charge of 
conspiracy.®® 

In an action against a corporation, facts must be 
alleged to show that the acts committed by the 
agent of the corporation in furtherance of the con¬ 
spiracy were within the scope of his employment,®^ 
and the same rule has been applied to a declara¬ 
tion against labor unions.®® 

By counterclaim, A cause of action for conspira¬ 
cy may be set up by a counterclaim.®® 

Dismissal of complaint. The complaint should 
be dismissed on defendants’ motion alleging that it 
is malicious and frivolous, which allegations are not 
denied.^® On the other hand, the grounds set forth 
as a basis for a motion to strike the complaint 
should not be frivolous.^ ^ 


§ 25. -Alleging Combination 

Ordinarily, it la not neceaaary to allege the eonaplr- 
aey, except for the purpose of aggravating the wrong* 
or of enabling plaintiff to recover against any one or 
all of the conspirators; and except where the act com¬ 
plained of Imposes no liability If committed by an In¬ 
dividual. In alleging conspiracy, the facts constituting 
the conspiracy, or from which it may be Inferred, should 
be clearly and concisely set out. 

The conspiracy, not being the gravamen or gist 
of the action, as stated supra § 21, an allegation of 
the conspiracy does not in and of itself allege a 
cause of action, and, ordinarily it need not be al¬ 
leged in order to impose liability for the wrong on 
all who have conspired to commit it,^® and, on the 
other hand, an allegation of conspiracy does not 
warrant a recovery, if there is no right of action 
independent of the conspiracy.^® An allegation of 
conspiracy becomes important only as it may affect 
the means and measure of redress.^^ It may b? 
pleaded and proved only in aggravation of the 


35. Kan.—Stoner v. Wilson. 36 P. 
2d »')9. 1001, 140 Kan. 383, quoting 
Corpns Juris. 

12 C.J. p 631 note 12. 

36. U.S.—Puget Sound Power & 
Light Co. V. Asia, D.C.Wash., 2 F. 
2d 491. 

Allegratioii that defendants have 
brought suit in a court of competent 
Jurisdiction is of a lawful act, and 
has no tendency to support a charge 
of conspiracy.—Puget Sound Power 
& Light Co. V. Asia, supra. 
Malicious prosecution 

in an action against a police court 
judgt‘ and other court officers for 
a con.»«piracy to procure the arrest 
and c-onviction of plaintiff for con¬ 
tributing to the delinquency of a 
minor so as to force plaintiff to leave 
the county, the recital in the com¬ 
plaint of a final judgment of convic¬ 
tion against plaintiff creates a con¬ 
clusive presumption of probable 
cause for the prosecution of the crim¬ 
inal case and the consequent guilt of 
plaintiff, and the complaint fails to 
state a cause of action based on the 
■criminal proceeding.—Andrews v. 
Young, Cal.App., 69 P.2d 891. 

37. Ala.—National Park Tank of 
New York v. Louisville & N. R. 
Co.. 74 So. 69. 199 Ala. 192. 

AUsffations held insulllcient 

In an action against a railroad 
company for conspiracy to defraud 
by the Issuance of false bills of 
lading, an allegation that defend¬ 
ant’s agent through the influence of 
■defendant’s relation with connecting 
carriers agreed to have those car¬ 
riers deliver cotton shipped on gen¬ 
uine bills of lading on surrender of 
the spurious bills of lading thereto¬ 
fore issued, does not allege any acts 
within the scope of his employment, 


for which the railroad Is liable, since 
such deliveries by connecting car¬ 
riers were not within the scope of 
defendant’s business.—National Park 
Dank of New York v. Louisville & 
N. R. Co.. 74 So. 69. 199 Ala. 192. 

38. Ill.—Cahill v. Plumbers’, Gas 
and Steam Fitters’, and Helpers' 
Local 93, 238 Ill.App. 123. 

Authority to call strikes 

A declaration against labor unions 
for a conspiracy to injure plaintiff, 
on the theory that their business 
agents were duly authorized to do 
what thr>y did, must allege facts 
which affirmatively show the scope 
of the agents’ authority, and that 
the conspiracy to injure plaintiff by 
culling strikes was entered into with¬ 
in the .s<'ope of such authority.—Ca¬ 
hill V. Plumbers’, Gas and Steam Fit¬ 
ters’ and Helpers’ Local 93, supra. 

39. Tex—Pinedo v. Ilalper, Civ.App., 
18 S.W.2d 253, error dismissed. 

Allegations held suflioient 

(1) A maker’s counterclaim, in an 
action on a note, alleging that the 
note and a check were made as the 
result of fraud perpetrated on him 
with plaintiff's knowledge, and that 
plaintiff conspired with the other de¬ 
fendants to obtain the check and note, 
states a cause of action against 
plaintiff and codefendants.—Natitmal 
Butchers’ & Drovers’ Bank v. Gott¬ 
fried, 222 N.Y.S. 291, 221 App.Div. 1. 

(2) In an action for electrical en¬ 
ergy supplied, where a further an¬ 
swer, after repeating the allegations 
of the preceding unswer, alleged that 
after plaintiff made the contract it 
sold out to another company, which 
in turn sold to a third company, and 
that the companies together had a 
monopoly of the production of elec¬ 
trical energy, and that plaintiff con¬ 
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spired with the other companies to 
have the contract forfeited for non¬ 
payment in order to compel defend¬ 
ant to buy energy at a higher rate 
from the successor company In con¬ 
trol, it presented a proper defense 
and counterclaim, if not for the re¬ 
covery of the large amount of dam¬ 
ages claimed, at least as an appeal 
to the equitable power of the court 
to relieve defendant .from the condi¬ 
tion of forfeiture which plaintiff’s 
act brought about.—Hudson River 
Power Transmission Co. v. United 
Traction Co., 88 N.Y.S. 448, 43 Misc. 
205, modified on other grounds 91 N. 
Y.S. 179, 98 App.Div. 568. 

40. Colo.—Fastenes v. Adams, 25 P. 
2d 741, 93 Colo. 258. 

41. N.J.—Malone v. Brotherhood of 
Locomotive Firemen & Fnginemen, 
110 A 696, 94 N.J.Law 347. 

48. Iowa.—Dickson v. Young, 210 
N.W. 452, 202 Iowa 378—Yocum v. 
Hiisted, 167 N.W. 663, 185 lowa 
119. 

Ky.—Whiteside v. Murphy, 192 S.W. 
632, 174 Ky. 583. 

Mass.—McCarthy v. Collector of Tax¬ 
es for Town of Sudbury, 12 N.E.2d 
722—Johnson v. East Boston Sav. 
Bank, 195 N.E. 727—Caverno v. 
Fellows, 190 N.E. 739, 286 Mass. 
440. 

Mo.—McCarty v. Hemker, App., 4 S. 
W.2d 1088. 

Wis.—Judevine v. Benzlcs-Montanye 
Fuel & Warehouse Co., 269 N.W. 
295, 222 Wis. 612. 106 A.L.R. 1443. 

43. Cal.—Richmond Terminal Corpo¬ 
ration V. Parr Terminal Co., 2 P.2d 
679, 116 Cal.App. 368. 

Del.—Diver v. Miller, 148 A. 291, 4 
W.W.Harr. 207. 

44. Ga.—^Woodruff v. Hughes. 68 S. 
E. 651, 2 Ga.App. 361. 
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wrong of which plaintiff complains, or for the pur¬ 
pose of enabling him to recover against all the con¬ 
spirators as joint tort-feasors, or for the purpose 
of holding one defendant responsible for the acts 
of his co-conspirators.**® Such allegation is a mere 
matter of inducement leading up to the relation of 
the acts from which conspiracy may be inferred, *7 
and does not change the nature of the action from 
one purely on the case, subject to all the settled 
rules of such action, or add anything to its legal 
force and effect.*® 

Limitation of ride. An allegation of conspiracy 
adds to the cause of action only where the force 
of numbers acting in unison or other exceptional 


circumstances make a wrong;*® and it is of course 
essential to allege and prove a conspiracy where 
the act which is alleged as the basis of liability is 
one which if committed by an individual would im¬ 
pose no liability,®® as where the existence of a con¬ 
spiracy is essential to civil liability for violation of 
a statute.®! 

Setting forth facts showing conspiracy. In alleg¬ 
ing conspiracy, a general allegation that defendants 
entered into a conspiracy for a certain purpose and 
have committed acts in furtherance thereof, without 
setting out the facts constituting the conspiracy, 
ordinarily is not sufficient,®® although there arc some 


Md.—Robertson v. Parks, 24 A. 411. 
76 Md. 118. 

46. Ala.—^Howard v. McCarson, 110 
So. 296. 216 Ala. 251. 

Del.—Diver v. Miller, 148 A. 291. 4 
W.W.Harr. 207. 

Ga.—Bentley v. Barlow, 173 S.E. 707, 
178 Ga. 618—National Bank of Sa¬ 
vannah V. Evans, 99 S.E. 123, 149 
Ga. 67, answers to certified ques¬ 
tions conformed to 99 S.E. 393, 23 
6a.App. 736—Iilberty Mut. Ins. Co. 
v. Lipscomb. App., 192 S.E. 56. 

Me.—Franklin v. Erickson. 146 A. 
437, 128 Me. 181. 

Mass.—DesLauries v. Shea, 13 N.E.2d 
932—McCarthy v. Collector of Tax¬ 
es for Town of Sudbury, 12 N.E. 
2d 722—Caverno v. Fellows, 190 
N.E. 739, 286 Mass. 440—^Lawrence 
Trust Co. -v. Sun-American Pub. 
Co., 139 N.E. 665. 246 Mass. 262. 
Mo.—Seegers v. Marx it Haas Cloth¬ 
ing Co.. 66 S.W.2d 626, 334 Mo. 
632—McCarty v. Hemker, App., 4 
S.W.2d 1038. 

Mont.—^Mining Securities Co. v. Wall, 

45 P.2d 302, 99 Mont. 596. 

N.Y.—Lyons v. Scrlber. 174 N.T.S. 

332, 334—Conner v. Bryce, 170 N. 
Y.S. 94. 

Wis.—Kile v. Anderson. 196 N.W. 762. 

182 Wis. 467. 

12 C.J. p 686 note 98. 

46. U.S.—Maryland Casualty Co. v.. 

Hosmer, C.C.A.Ma8S., 93 F.2d 365. | 
Iowa.—^Dickson v. Young, 210 N.W. 
462, 202 Iowa 378. 

Mo.—Holt V. Williams. 240 S.W. 864. 
210 Mo.App. 470. 

Mont.—Mining Securities Co. v. Wall, 

46 P.2d 302, 99 Mont. 696. 

Or.—Gabriel v. Collier. 29 P.2d 1026, 
146 Or. 247, 

Allegations hold Insuflloient to con- 
neot one defendant 

A complaint that a United States 
senator and his secretary conspired 
to use influence and prestige of of¬ 
fice of United States Senator to per¬ 
suade certain officials of Home Own¬ 
ers’ Loan Corporation to have plain¬ 
tiff discharged from his position as 
traveling attorney for corporation. 


and that plalntitf resigned as result 
thereof, was insufficient to show any¬ 
thing done by Home Owners’ Loan 
Corporation to hold it liable in dam¬ 
ages to plaintiff for conspiracy.— 
Kirby v. Reynolds, 193 S.E. 412, 212 
N.C. 271. 

47. U.S.—Lewis Invisible Stitch 
Mach. Co. v. Columbia Blindstitch 
Mach. Mfg. Corporation. C.C.A.N.Y.. 
80 F.2d 862—Barry v. Legler. C.C. 
A.Mo.. 39 F.2d 297. 

Iowa.—Jahr v. Steffen. 174 N.W. 109, 
187 Iowa 168. 

Mo.—MoC^arty v. Hemker. App., 4 S. 
W.2d 1088. 

Wis.—Kile V. Anderson, 19G N.W. 

762, 182 Wis. 467. 

12 C.J. p 630 note 3. 

As angmentatloa of olalms 
Charge in petition that defendants 
conspired to sell machines by mis¬ 
representations was augmentation of 
claims that contract was obtained by 
deceit and was rescinded by plaintiff 
for that reason.—Young v. Main, C. 
CA.Iowa, 72 F.2d 640. 

48. U.S.—Young v. Main, supra— 
Cherry v. Howell, D.C.N.Y., 4 F. 
Supp. 597. 

Ala.—National Park Bank of New I 
York V. Louisville & N. R. Co., 74 
So. 69. 199 Ala. 192. 

Del.—Diver v. Miller, 148 A. 291, 4 
W.W.Harr. 207. 

Iowa.—Boom v. Boom, 220 N.W. 17, 
206 Iowa 70. 

Kan.—Hutson v. Imperial Royalties 
Co.. 13 P.2d 298, 299, 135 Kan. 718, 
quoting Oorpiis JUris. 

Me.—Franklin v. Erickson, 146 A. 
437, 128 Me. 181. 

Mass.—DesLauries v. Shea, 13 N.E.2d 
932—Johnson v. East Boston Sav. 
Bank, 195 N.E. 727—Caverno v. 
Fellows, 190 N.E. 739, 286 Mass. 
440. 

12 C.J. p 686 note 88, p 630 note 2. 

48. Mass.—McCarthy v. Collector of 
Taxes for Town of Sudbury, 12 N. 
E.2d 722—Johnson v. East Boston 
Sav. Bank, 196 N.E. 727—Caverno 
V. Fellows, 190 N.E. 739, 286 Mass. 
440. 


60. Wis.—Judevlne v. Benzles-Mon- 
tanye Fuel & Warehouse Co., 269 
N.W. 296. 222 Wis. 612, 106 A.L. 

R. 1443. 

Complaint against agent and his 
principals for concerting in breaking 
a contract does not state a cause of 
action against the agent, where it 
fails to charge that he acted in con¬ 
cert with his principals.—Laney v. 
Pemberton, 166 N.W. 13. 166 Wis. 
462. 

Conspiracy as making unlawful an 
act which is lawful when commit¬ 
ted by one see supra { 8. 

51. Wis.—Judevine v. Benzies-Mon- 
tanye Fuel & Warehouse Co.. 269 
N.W. 295, 222 Wis. 612, 106 A.L.R. 
1443. 

WiUful injury 

Under a statute making it a crime 
for two or more persons to concert 
together for the purpose of willfully 
injuring another in his reputation, 
trade, business, or profession, a civil 
action for the violation of the stat¬ 
ute does not constitute a cau.se of 
action unless it is alleged that de¬ 
fendants conspired to do the wrong¬ 
ful acts.—Judevine v. Benzies-Mon- 
tanye Fuel A W'arehouse Co., supra. 

58. U.S.—Ransom v. Matson Nav. 

Co., D.C.Wash., 1 F.Supp. 244. 
Ala.—National Park Bank of New 
York V. Louisville & N. R. Co., 74 
So. 69. 199 Ala. 192. 

Cal.—Rapaport v. Forer, App., 66 P. 
2d 1242—O. A. Graybeal Co. v. 
Cook, 60 P.2d 626, 16 Cal.App.2d 
231. 

Ohio.—^Kiser v. Motion Pictures Ma¬ 
chine Operators' Union Local No. 
166 of Theatrical Stage Employees 
and Moving Picture Operators of 
United States and Canada, 169 N. 
E. 494, 26 Ohio App. 284. 

Tex.—Pinedo v. Hal per, Civ. App., 18 

S. W.2d 263. 

Xn auiwer 

Allegations in an answer, in a suit 
to recover double the amount of in¬ 
terest, in effect that defendant was 
ignorant of the law and borrower 


1038 



15 C.J.S. 


CONSPIBACY 


decisions to the contrary.®* The facts and circum¬ 
stances which constitute the conspiracy, or from 
which it may be inferred, should be set out clearly, 
concisely, and with sufficient particularity;®^ but, 
being mere matter of inducement, they need not 
be alleged with the particularity required in plead¬ 
ing the acts constituting the gist of the action;®® 
and as a rule great latitude is allowed in setting 
out in the complaint the particular acts from which 
the conspiracy is to be inferred,®* even going so 
far as to allow the individual acts of the conspira¬ 
tors to be averred.®^ If sufficient facts to show 
the conspiracy are alleged, it is immaterial that the 
word “conspiracy” or “coconspirator” is not used.®* 


Amendments. An amendment of a complaint 
charging conspiracy to defraud complainant does 
not show a ratification of the acts of the conspira¬ 
tors where the theory of the original action has not 
been departed from, and where the amendments at 
most only inject into the cause a new method to be 
adopted in obtaining the ultimate relief sought by 
the original bill.®* 

§ 26. - Alleging Damages 

That the conspiracy, or the acts dons In pursuance 
thereof, resulted in damage to piaintiff, and the facts 
of such damage, should be alleged. 

The declaration or complaint, in order not to be 


and his attornpy were equally igrno- 
rnnt or were influenced by improper 
motives in permit tint; lender to sign 
papers which called for an unlawful 
rate of interest without setting forth 
the facts on which the fraudulent 
conspiracy was predicated, are insuf- 
fleient to charge conspiracy, and spe¬ 
cial exceptions should bo sustained.— 
Pinedo V. Hal per, supra. 

53. Ill.—Kovar v. Bremer. 281 Ill. 
App. 605. 

Mont.—Mlninpr Securities Co. v. Wall, 
45 P.2d 302. i)9 Mont. 596. 

54. U.S.—Morse v. Lewis, C.C.A.W. 
Va.. 64 F.2d 1027, certiorari de¬ 
nied 52 S.Ct. 640, 286 U.S. 657. 76 
L.Ed. 1291—Ransom v. Matson 
Nav. Co., D.C.Wash., 1 P.Supp. 244. 

Ala.—Coker v. Coker, 96 So. 201, 209 
Ala. 295. 

Cal.—O. A. Qraybeal Co. v. Cook, 60 
P.2d 626. 16 Cal.App.2d 231—Rapa- 
port V. Forer, App., 66 r.2d 1242— 
Mclntire v. Chevrolet Motor Co. of 
California, 1 P.2d 40. 115 Cal.App. 
187. 

Ga.—National Bank of Savannah v. 
Evans, 99 8.E. 123, 149 Ga. 67, 
answers to certified questions con¬ 
formed to 99 S.E. 393, 23 Ga.App. 
736. 

Ill.—Randall Dairy Co. v. Pevely 
Dairy Co., 274 Ill.App. 474. 

Kan.—Stoner v. Wilson. 36 P.2d 999, 
140 Kan. 383. 

Mass.—Johnson v. East Boston Sav. 

Bank. 196 N.E. 727. 

Alo.—Stephens v. Mound City Livery¬ 
men St Undertakers’ Ass'n of St. 
Louis, 246 S.W. 40, 296 Mo. 596. 
N.Y.—Supreme Specialty Mfff. Co. v. 
De Mut'h. 222 N.Y.S. 334. 220 App. 
Div. 812. 

Ohio.—Kiser v. Motion Pictures Ma¬ 
chine Operators* Union Local No. 
166 of Theatrical Stage Employees 
and Moving Picture Operators of 
United States and Canada, 169 N. 
E. 494, 26 Ohio App. 284. 

Po.—Edelstein v. Cooperstein, 8 Pa. 
Dist. & Co. S24. 

Tex.—^Pabst v. Roxana Petroleum 
Corporation, Clv.App., 51 S.W.2d 


802, affirmed 80 S.W.2d 956, 125 

Tex. 52—^Pinedo v. Halper, Civ. 

App., 18 S.W.2d 263. error dis¬ 
missed—^American Rio Grande 

Land & Irrigation Co. v. Barker. 

CJV.App., 268 S.W. 506—Wells v. 

Houston. 57 S.W. 584, 23 Tex.Clv. 

App. 629. 

Wis.—Columbia Bank of Lodi v. 

Markgraf, 218 N.W. 712, 195 Wis. 

472—^Wachowflki v. Lutz, 201 N.W. 

234. 184 Wis. 584. 

Bill against officials of labor union 

alleging a combination for the pur- 
po.se of compelling plaintiffs to em¬ 
ploy only union men. and the call¬ 
ing of a strike pursuant to such 
combination makes out a prlma facie 
case and. In the absence of Justlflca- 
tion, a conspiracy as a matter of law. 
—White Mt. Freezer Co. v. Murphy. 
101 A. 367, 78 N.H. 398. 

Allegations held material 

Declaration for conspiracy was not 
demurrable lieeause of allegations re¬ 
lating to mutters between defendant 
and third persons, since allegations 
were material as describing fraudu¬ 
lent plan.—Bank of Commerce & 
Trust Co. V. Schooner, 160 N.E. 790, 
263 Mass. 199. 

Allegations of previons conspiracy 

are proper as a matter of induce¬ 
ment, where the previous conspiracy 
was frustrated by quo warranto pro¬ 
ceedings, and defendants to the pres¬ 
ent action were defendants to the 
previous action, and there is an alle¬ 
gation that by their present combina¬ 
tion they are seeking to accomplish 
practically the same purpose as by 
the combination which was dissolved. 
—Gould V. Chesapeake & Ohio R. Co., 
10 Ohio N.P..N.S.. 591. 

Xnfringsmsnt and unfair oompotition 

A complaint charging that defend¬ 
ants Jointly and severally committed 
acts of infringement of copyright 
and trade-mark and unfair competi¬ 
tion charged in pursuance of a com¬ 
mon plan, and that one of the de¬ 
fendants printed the labels and the 
others used them on their products 
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in pursuance of the common plan, is 
sufficient to require an answer as 
against the contention that it did 
not sufficiently aver conspiracy be¬ 
tween defendants.—^Premier Malt 
Products Co. V. G. A. Ackerman 
Printing Co., C.C.A.Ill., 24 F.2d 89. 

55. Mont.—Mining Securities Co. v. 
Wall. 45 P.2d 302, 99 Mont. 696. 

Tex.—Palatine Ins. Co. v. Griffin, Civ. 
App., 202 S.W. 1014, reversed on 
other grounds, Com.App., 236 S.W. 
202, set aside on other grounds 238 
S.W. 637. 

Betails of facts to show oomplioity 

of defendants need not be alleged, 
where the complaint states the fact 
of the combination, its object, and 
its Injury to plaintiff.—Conner v. 
Bryce, 170 N.Y.S. 94. 

Framd by perjury 

In an action for conspiracy to de¬ 
fraud, in which it is alleged that de¬ 
fendants procured a Judgment of 
ejectment defrauding plaintiff of his 
property by false testimony, the com¬ 
plaint is not demurrable for a failure 
to allege that such defendants had 
been convicted of perjury.—Scales v. 
Wachovia Dank Sc Trust Co., 143 S.E. 
868, 195 N.C. 772. 

56. Kan.—Stoner v. Wilson. 36 P.2d 
999, 1001, 140 Kan. 383, quoting 

Corpus Juris. 

57. Ga.—National Bank of Savannah 
V. Evans. 99 S.E. 393, 23 Ga.App. 
736, conforming to answer to cer¬ 
tified questions 99 S.E. 123, 149 Ga. 
67. 

Kan.—Stoner v. Wilson, 36 P.2d 999. 
1001, 140 Kan. 383, quoting Corpus 
Juris. 

12 C.J. p 630 note 8. 

58. Mo.—Wooldridge v. Scott Coun¬ 
ty Milling Co., App., 102 S.W.2d 
958. 

Tex.—American Rio Grande Land & 
Irrigation Co. v. Barker. Civ.App., 
268 S.W. 506. 

59. Ill.—^Hinsey v. Supreme Lodge 
K. O. P., 138 I11.APP. 248. 
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demurrable, must allege in a competent form that 
the conspiracy, or the acts done in furtherance 
thereof, resulted in damage to plaintiff,®® and that 
the damage alleged was the natural proximate con¬ 
sequence of the act complained of;®^ and the ab¬ 
sence of an allegation that plaintiff was injured by 
the acts complained of cannot be supplied by amend- 
ment.®2 It is unnecessary, however, to lay spe¬ 
cial damages in the declaration,®® except that where 
the conspiracy is one to obstruct justice, a party 
claiming a private injury by reason thereof must al¬ 
lege special damages.®^ 

Method of alleging damages. It is not sufficient 
simply to state that damage did in fact result; but 
the facts should be alleged from which the court 


can see, if the facts are true, the damage which 
would naturally or possibly result from the act 
stated.®® The allegation of facts as they actually 
existed, however, does not require or permit a state¬ 
ment in the complaint of the evidence relied on to 
prove such facts, unless the evidence consists of the 
facts themselves.®® 

§ 27. -Issues, Proof, and Variance 

The rules relating to the laeuee, proof, and variance 
In civil action! in general apply in an action on the case 
In the nature of conspiracy. Conspiracy, ordinarily, need 
not be proved, although alleged; or. If necessary. It may 
be proved, although not alleged. 

General rules of pleading apply as to the scope of 
the issues,®^ and as to the necessity of the proof 


60. Cal.—Andrews v. Young, App.. 
69 F.2d 891. 

Conn.—Santoro v. Mack, 145 A. 273, 
108 Conn. 683. 

Ill.—Hocker v. Welti, 239 IlI.App. 
392. 

Kan.—Stoner v. Wilson. 36 P.2d 999. 
140 Kan. 383. 

Mass.—McCarthy v. Collector of Tax¬ 
es for Town of Sudbury, 12 N.E.2d 
722—McAuslan & Nutting v. Fu¬ 
turity Thread Co., 160 N.E. 96, 264 
Mass. 216—Willett v. Herrick, 136 
N.E. 366, 242 Ma.ss. 471. 

Mo.—Seegers v. Marx & Haas Cloth¬ 
ing Co.. 66 S.W.2d 626, 334 Mo. 632 
—^W. E. Stewart Land Co. v. Per¬ 
kins. 234 S.W. 663, 290 Mo. 194. 
Neb.—Reed v. Occidental Building & 
Loan Ass’n. 241 N.W. 769, 122 Neb. 
817. certiorari denied 63 S.Ct. 93, 
287 U.S. 623. 77 L.Ed. 640. 

N.H.—Daniels v. Barker. 200 A. 410. 
N.Y.—Rhodes \. Occident Accident & 
Guarantee Corporation, 257 N.Y.S. 
214. 236 App.Div. 340. 

N.C.—Kirby v. Reynolds. 193 S.E. 
412, 212 N.C. 271. 

Ohio.—Slavinas v. Ambrose. 27 Ohio 
N.P..N.S.. 279. 

12 C.J. p 631 note 13. 

Damagsa from ssparate caiues 
Where a complaint separately set 
up three causes of action, the first 
for false imprisonment, the second 
for malicious prosecution, and the 
third for an injury to plaintiff in 
his business, based on a conspiracy 
and alleged acts by defendants lead¬ 
ing to plaintiff’s indictment for ar¬ 
son and his subsequent bankruptcy, 
it was error to refuse defendants’ 
motion to dismiss the third cause 
of action, since no damage could 
be recovered in consequence of the 
bankruptcy, and other damage be¬ 
ing recoverable, if at all. under 
one or the other of the first two 
causes of actlon.^Bimberg v. Texas 
Co., 177 N.Y.S. 306, 188 App.Div. 686. 
XbJiut to nowspapor distributiag 
bnsi&osB 

A statement that all newspapers 


of a city had designated plaintiff as 
distributing agent for their papers at 
an agency established by him, that 
his agency was the only one for all 
the papers in that district, that the 
newspapers conspired together to 
ruin and destroy his business by re¬ 
fusing to sell or furnish him news¬ 
papers, but to empbiy another per¬ 
son in his place as distributing agent, 
did not state a cause of action, no 
prejudice to the public or oppression 
of the plaintiff being shown.—Miller 
V. Post Pub. Co., 110 A. 266. 266 
Pa. 633. 

61. Ga.—Reeves v. Maynard. 123 S. 
E. 181, 32 Ga.App. 380, citing Cor- 
pus Juris. 

Mass.—Willett v. Herrick, 136 N.E. 
366, 242 Mass. 471. 

N.Y.—Von Au v. Magenheimer, 110 
N.Y.S. 629, 126 App.Div. 2.57. af¬ 
firmed 89 N.E. 1114, 196 N.Y. 510. 

62. N.H.—Stevens v. Rowe, 69 N. 
H. 678, 47 Am.R. 231. 

63. Pa.—Hood v. Palm, 8 Pa. 237. 

64. Fla.—Catlett v. Che.stnut, 146 So. 
547, 108 Fla. 475. 

65. Cal.—Rapa port v. Forer, App., 66 
P.2d 1242—Guttermiin v. Gaily, 21 
P.2d 1000, 131 Cal.App. 647. 

Fla—Catlett v. Chestnut, 146 So. 547, 
108 Fla. 476. 

Mo.—Dietrich v. Cape Brewery & lee 
Co., 286 S.W. 38. 41, 316 Mo. 607, 
quoting Corpus Juris. 

Neb.—Reed v. Occidental Building & 
Loan Ass’n. 241 N.W. 769, 122 

Neb. 817, certiorari denied 63 S.Ct. 
93, 287 U.S. 623, 77 L.Ed. 540. 
N.Y.—Herman v. Gutman, 280 N.Y.S. 
410. 413, 244 App.Div. 694, quoting 
Corpus Juris. 

Or.—Timmer v. Leonard, 9 P.2d 1048, 
139 Or. 274. 

Tex.—Pabst v. Roxana Petroleum 
Corporation, Com.App., 80 S.W.2d 
956, 960, quoting Corpus Juris— 
Arroyo-Colorado Nav. Dist. of Cam¬ 
eron and Willacy Counties v. State 
Nat. Bank of Brownsville, Civ. 
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App.. 90 S.W.2d 881, error die- 
missed. 

12 C.J. p 631 note 16. 

Ability to perform contract 

Where in an action for fraudulent 
conspiracy to deprive plaintiff of 
the benefits of a contract to secure 
a contract from a foreign govern¬ 
ment for the sale and manufacture 
of machine guns, plaintiff alleged 
that he performed all the conditions 
to be performed by him, except those 
he was prevented from performing 
by defendants, and that, after avail¬ 
ing themselves of his plans, experi- 
enre, and his initial offer to represen¬ 
tatives to such foreign government, 
they procured the order and gave the 
manufacturing contract to another 
corpc>ration organized by them, no 
allegation that, but for defendants’ 
wrongful acts, plaintiff would have 
been able to perform the entire c*on- 
tract, was necessary.—Moore v. Bon- 
bright & Co., 195 N.Y.S. 854, 202 App. 
Div. 281. 

As to valus of stock 

In action for conspiracy to de¬ 
fraud in maintaining artificial market 
for stock, plaintiff could not recover 
on complaint not alleging actual val¬ 
ue of stock purchased by him, since 
no damage was shown.—Gutterman 
V. Gaily, 21 P.2d 1000, 131 Cal.App. 
647. 

Am to value of realty 

In action for fraudulent conspir¬ 
acy to deprive plaintiff of realty, al¬ 
legation plaintiff was damaged in 
certain amount cannot be considered 
an allegation of value of realty.— 
Timmer v. Leonard, 9 P.2d 1048, 139 
Or. 274. 

6A Mo.—Dietrich v. Cape Brewery 
& Ice Co., 286 S.W. 38. 41, 316 Mo. 
607, quoting Corpna Jnrla. 

12 C.J. p 631 note 17. 

67. Ala.—Ex parte Altman, 172 So. 
641. 233 Ala. 476. 

Mass.—Lajole v. Milliken. 186 N.E 
419. 242 llaa.. 602. 
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corresponding with, and being confined to, the is¬ 
sues raised by the pleadings,®* and that if it fails to 
do so, to the extent that there is a material variance 
between the facts alleged and the proof it is fatal 
to a recovery.®* 

As to conspiracy. Since, as stated supra § 21, the 
gist of the action is the wrong committed and not 
the conspiracy, an allegation of conspiracy, ordina¬ 
rily, may be regarded as mere surplusage and need 
not be proved in support of the action,^0 as plain¬ 
tiff may show by other evidence guilty participa¬ 


§ 27 

tion by all defendants in the tort which constitutes 
the cause of action.^i On the other hand, proof of 
the conspiracy may be admitted for the purpose of 
connecting what appear to be unrelated acts of sev¬ 
eral individuals, as related parts of a single trans- 
action,'^2 ^nd where such proof becomes necessary, 
in order to connect defendant with the wrong com¬ 
plained of, the weight of authority is to the effect 
that no averment of the conspiracy need be made in 
the pleadings to entitle it to be proved,"^® although 
there is some authority to the contrary.^^ 


AkliandounMit of thoorj 

Where In action to recover for 
conspiracy to ruin plaintifT’s busi¬ 
ness, causes of action for breach of 
afrreement to flnance corporation and 
for conversion of assets of corpora¬ 
tion were not proved, remaining 
cause of action for fraud could not 
be sustained on theory of action on 
the case.—Condit v. Bodding, 33 P. 
2d 240, 147 Or. 299. 

Complaint charging fmJMB and mali¬ 
cious publications, detrimental to 
plaintifT's character, ability, and good 
faith, and conspiracy on the part of 
defendants and others to pul)li.sh 
spurious letters so reflecting on 
plaintiff, opens a broad fleld of In¬ 
quiry. involving defendants' motive 
and good faith, or want thereof, in 
making the publication.—Ex parte 
Altman. 172 So. 641, 233 Ala. 475. 
Conspiracy to convert 

In an action by a corporation 
against its employees for con,si)irary 
to convert and for converting cer¬ 
tain machinery, it la not neces.sary to 
show that all of the employees were 
in actual physical possession of the 
property In order to show a conver¬ 
sion, if the evidence shows a con¬ 
spiracy to convert.—Hoad v. Aritex 
Oil Co., Tex.Civ.App., 243 S.W. 490. 
Immaterial issue 

In an action against the officers 
and directors of a securities company 
for conspiracy to defraud plaintiff in 
the sale of the stock of a farms com¬ 
pany, whether the latter company 
was a common-law trust or a cor¬ 
poration is immaterial as to the lia¬ 
bility of defendants.—Hewitt v. 
Westover, 158 N.E. 631, 86 Ind.App. 
605. 

08b Ala.—Sharp v. Clopton, 117 So. 

647, 218 Ala. 140. 

Bvidenoe immaterial 

Where plaintiff alleged defendants 
conspired to defraud her of money, 
evidence whether defendant frequent¬ 
ly aided officers, number of men in¬ 
volved in taking plaintiff’s money, 
and whether police got either of 
them, is inadmissible as immaterial. 
—Sharp V. Clopton, supra. 

raUurs of proof of conspiracy as 
allogod in on# or more of oounts is 

15C.J.S.-66 


immaterial if it supports the allega¬ 
tions of other counts, and proof of 
one count is sufficient to support a 
Judgment.—F. B. Miller Agency v. 
Home Ins. Co., 276 Ill.App. 418. 

Oral or written representations 
Whether fraudulent representa¬ 
tions alleged in declaration for con¬ 
spiracy arc oral or written is mat¬ 
ter of proof, and not of allegation. 
—Bank of Commerce St Trust Co. v. 
Schooner, 160 N.E. 790, 263 Mass. 
199. 

69. Ill.—See Przybylski v. Remus, 
207 Ill.App. 106. 

Mich.—Hardy v. Trick, 80 N.W. 33, 
121 Mich. 251. 

Variance held immaterial 

Where the declaration or complaint 
alleges a conspiracy between speci- 
fled persons to effectuate a purpose 
in a particular way, and the proof es¬ 
tablishes such conspiracy between 
the persons named, but shows a 
variation as to the details of the 
conspiracy and the mode in which it 
IS carried out, there is a variance in 
some particulars only, and not in the 
entire scope of the declaration or 
complaint, and it is not fatal.—Liv¬ 
ermore V. Herschcll, 3 Pick., Mass., 
33—12 C.J. p 632 note 21. 

70. U.S.—^United States v. Pan- 
American Petroleum Co., C.C.A.Cal., 
65 F.2d 753, 778, quoting Corpus 
Juris. 

Ala.—Howard v. McCarson, 110 So. 
296. 298, 21.5 Ala. 2.51, quoting Cor¬ 
pus Juris —Humphrey v. Terry, 89 
So. 607, 608, 206 Ala. 249, quoting 

Corpus Juris. 

Del.—Diver v. Miller, 148 A. 291, 4 
W.W.Harr. 207. 

Ga.—Hill V. Reynolds, 91 S.E. 434. 
19 Ga.App. 334. 

Ill.—F. B. Miller Agency v. Home 
Ins. Co., 276 Ill.App. 418. 

Iowa.—Dickson v. Young, 210 N.W. 
452, 202 Iowa 378. 

Kan.—Hutson v. Imperial Royalties 
Co., 13 P.2d 298, 299, 135 Kan. 718, 
quoting Corpus Juris. 

Mo.—Medich v. Stippec, 73 S.W.2d 
998. 1001, 336 Mo. 796, citing Cor¬ 
pus Juris —Jackson v. Scott Coun¬ 
ty Milling Co., App., 118 S.W.2d 
1054, 1067. citing lM>rpns Jtiris. 
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Mont.—Mining Securities Co. v. Wall, 
46 P.2d 802, 99 Mont. 596—Pyles v. 
Armstrong, 275 P. 763. 756, 84 

Mont. 338, citing Corpus Jtiris. 

S.C.—Goble v. American Ry. Express 
Co.. 115 S.E. 900, 903, 124 S.C. 19, 
quoting Corpus Juris. 

Wis.—Kile V. Anderson, 196 N.W. 762, 
182 Wis. 467. 

12 C.J. p 585 note 90, p 630 note 4. 

‘‘Proof of the conspiracy is of value 

chiefly in permitting plaintiff to hold 
one party responsible for the acts 
of another."—Medich v. Stippec. 73 
S.W.2d 998, 1001. 336 Mo. 796. citing 

Corpus Juris. 

Where petition alleges conspiracy 
and fraudulent conversion, failure of 
proof of conspiracy does not defeat 
right of recovery for the fraudulent 
conversion.—^Whiteside v. Murphy, 
192 S.W. 632, 174 Ky. 583. 

In equity suit for conspiracy in¬ 
volving cancellation of deeds of 
trust, the fact that plaintiffs full to 
prove conspiracy does not bar their 
recovery, where defendants are joint¬ 
ly and severally liable for an action¬ 
able wrong resulting in injury to 
pluintifl's, whether or not they con¬ 
spired beforehand to perpetrate the 
fraud on plaintiffs.—Medich v. Stip¬ 
pec, 73 S.W.2d 998, 335 Mo. 796. 

71. Iowa.—Dick.son v. Young, 210 N. 
W. 452, 202 Iowa 378. 

72. Colo.—Morrison v. Goodspeed, 68 
P.2d 458, 100 Colo. 470, dissenting 
opinion 71 P.2d 164, 100 Colo. 470. 
To charge all defendants, it is nec¬ 
es.sary to prove a combination or 
joint action.—Lawrence Trust Co. v. 
Sun-Anierican Pub. Co., 139 N.E. 655, 
245 Mass. 262. 

73. Wis.—Judevine v. Benzies-Mon- 
lanye Fuel & Warehouse Co., 269 
N.W. 296. 222 Wis. 612, 106 A.L.R. 
1443. 

12 C.J. p 630 note 5. 

Necessity for alleging conspiracy 
generally see supra f 25. 

74. D.C.—Hollingberger v. Stewart, 
41 App.D.C. 197. 

Tex.—Wells v. Houston, 67 S.W. 684. 
28 Tex.Civ.App. 629. 
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A defendant does not entitle himself to the use 
of secondary evidence merely by the charge of a 
combination and conspiracy between plaintiff and a 
third party who has as he alleges control of the 
primary evidence on which he rests his defense. He 
cannot by simply making such a charge in general 
terms, with the prayer that such party be made 
plaintiff in the case, deprive plaintiff of the right to 
claim that secondary evidence should not be re¬ 
ceived to defeat his action, until it was made to 
appear that the primary evidence could not be pro¬ 
cured.*^® 

Limitations of rule. A limitation on the rule that 
conspiracy need not be proved is that it is of course 
essential to prove a conspiracy, where the act which 
is alleged as the basis of liability is one which if 
committed by an individual would impose no liabil¬ 
ity.^® A further limitation of the rule very gener¬ 
ally recognized is that, if the injury could have 
been inflicted only by the joint action and mutual 
cooperation of defendants, the proof must implicate 
all or enough to have done the injury charged.*^^ 

§ 28. Presumptions and Burden of Proof 

The burden It on plaintiff to prove all the elements 
necessary to his recovery for the conspiracy as alleged. 


A wrongful net committed by two or more may be pre¬ 
sumed to have been Intended to be committed In concert. 

In an action to recover damages for a conspiracy, 
the burden is on plaintiff to prove all elements nec¬ 
essary to his recovery,*^® and to establish the liabil¬ 
ity of defendants and each of them for the damages 
sustained by him.*^® The burden is on him to prove 
the facts of the conspiracy as charged,®® united ac¬ 
tion on the part of defendants to do an unlawful 
act or a lawful act by unlawful means,®^ the overt 
acts alleged,®® the malice of the conspirators,®® 
and the damages sustained as a result of the acts, 
committed in pursuance of the conspiracy,®^ and to 
produce proof from which the amount of the dam¬ 
ages can be determined with a reasonable degree of 
certainty.®® If, by amendment, a defendant is 
charged with a separate and distinct tort done by 
him as part of the conspiracy, the burden is on 
plaintiff to prove such separate tort.®® 

Conspiracy, ordinarily, is not presumed;®"^ but as 
everyone is presumed to intend the consequences of 
his acts, if an illegal act which needs the concur¬ 
rence of two persons is committed, it may be pre¬ 
sumed that they intended to do the act,®® and when 
it must be done in concert to be effective, it may be 
said to be proved to have been so done in pursu¬ 


es. Tex.—Baily v. Trammell. 27 Tex. 
317. 

76. S.C.—Goble v, American Ry, Ex- 
presB Co., 116 S.E. 900, 903, 124 
S.C. 19, quoting Corpua Juris. 

Wis.—Judevine v. Benzies-Montanye 
Fuel & Warehouse Co., 269 N.W. 
296. 301, 222 Wis. 512. 106 A.L.R. 
1443, quoting Corpus Juzls. 
'Conspiracy as making unlawful an 
act which is lawful when commit¬ 
ted by one see supra § 8. 

77. Tex.—>St. I.iOuis. etc.. R. Co. v. 

Thompson, 113 S.W. 144, 102 Tex. 
89, 19 Ann.Cas. 1260, reversing, 

Civ.App.. 108 S.W. 453. 

12 C.J. p 686 note 96. 

Xu action for conspiracy to slander, 
there can be no recovery, where there 
is DO evidence of conspiracy, al¬ 
though there is evidence that de¬ 
fendants as individuals did slander, 
since no joint liability arises unless 
there is a conspiracy.—Yocum v. Hu- 
sted. 167 N.W. 663. 185 Iowa 119. 

78. Iowa.—Mowry v. Reinking, 213 
N.W. 274. 203 Iowa 628. 

N.T.—Lynch v. Gibson, 3 N.Y.S.2d 
672, 264 App.Div. 47. 

79. U.S.—United Electric Coal Co. v. 
Rice, D.C.I11.. 22 F.Supp. 221. 

.80l U.S.—Hensch v. Ormond. C.C.A. 
Minn., 1 F.2d 206. 

Ill.—Tribune Co. v. Thompson, 174 
N.E. 661, 342 Ill. 603. 

Iowa.—Mowry v. Reinking, 213 N.W. 
274, 203 Iowa 628. 


Mo.—Woosley v. Wells, 281 S.W. 695 
—Walsh V. Walsh, 226 S.W. 236, 
285 Mo. 181—Green v. Edmonds, 
App., 245 SW. 378 
N.J.—Louis Kamm, Inc., v. FI ink, 
175 A. 62. 113 N.J.Law 582, 99 A. 
L.R. 1, 

Pa.—Kaiser v. Insurance Co. of 
North America. 117 A. 791, 274 Pa. 
239. 

S.D.—Pyne v. Risager, 203 N.W. 994, 
48 S.D. 265. 

Tex.—Underwood v. Winkel, Civ. 

App., 249 S.W. 1111. 

12 C.J. p 632 note 36. 

81. Mass.—Revere Water Co. v. 
Winthrop, 78 N.E. 497, 192 Mass. 
455—O’Callaghan v. Cronan, 121 
Mass. 114. 

88 . Iowa.—Mowry v. Reinking, 213 
N.W. 274. 203 Iowa 628. 

Injury to business 
In action for damages sustained 
by plaintiff for defendants’ conspira¬ 
cy to injure his business, plaintiff has 
burden of showing that defendants 
unlawfully conspired to fix prices 
and control profits in such business 
in his vicinity, and that, because of 
his refusal to enter into such agree¬ 
ment, defendants entered into a fur¬ 
ther conspiracy to injure plaintiff’s 
business and circulated false reports 
concerning plaintiff, which resulted 
in substantial damage to plaintiff’s 
business.—^Pyne v. Risager, 203 N.W. 

I 994, 48 S.D. 266. | 
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83. Iowa.—Mowry v. Reinking, 213 
N.W. 274, 203 Iowa 628. 

Actual malice 

In an action for a conspiracy in- 
'volvlng malice, if the statements re¬ 
lied on to prove the conspiracy are 
shown to be conditionally privileged, 
the burden is on plaintiff to prove 
actual malice.—Kile v. Anderson, 196 
N.W. 762, 182 Wis. 467. 

84. U.S.—Hensch v. Ormond, C.C.A. 
Minn., 1 F.2d 206. 

Iowa.—Mowry v. Reinking. 218 N.W. 
274, 203 Iowa 628. 

Mont.—Biering v. Ringllng, 240 P. 
829, 74 Mont. 176. 

S.D.—Pyne v. Risager, 203 N.W. 994, 
48 S.D. 265. 

Tex.—Ferguson v. Washburn, Civ. 

App., 4 S.W.2d 574, error dismissed. 
12 C.J. p 633 note 38. 

Damages not presumed 

There is no presumption that a 
conspiracy per se has resulted in 
civil damages.—Catlett v. Chestnut, 
146 So. 647. 108 Fla. 476. 

85. U.S.—United Electric Coal Co. v. 
Rice. D.C.I11., 22 F.Supp. 221. 

88 . Ky.—-McClintock v. McClure. 188 

S. W. 867, 171 Ky. 714. 

87. Mo.—Abbott v. Miller, 41 8.W.2d 
898, 226 Mo.App. 277. 

88L N.T.—Saxton v. Sebrlng, 89 N. 

T. S. 872, 96 App.Div. 670. 
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ance of an agfreemcnt when the act itself is prov¬ 
ed.** 

§ 29. Admissibility of Evidence 

Any competent evidence, direct or circumstantial, la 
admissible to prove the conspiracy, acts done in pur¬ 
suance thereof, or other elements of the cause of action, 
or matter of defense, alleged. 

Subject to the jfcneral rules of evidence, any evi¬ 
dence which is otherwise admissible is competent, 
in an action for damages resulting from a conspira¬ 
cy, which tends to establish some one or more of 
the elements of the cause of action alleged,such 
as the fact of the conspiracy,and the damages 
sustained oj. which ttiids to prove a matter of 
defense,®^ such as in support of a plea in mitiga¬ 


tion of damages.®^ After a prima facie case of 
conspiracy is established, testimony is admissible on 
behalf of plaintiff to prove malice on the part of 
defendants,®® and on behalf of defendants to nega¬ 
tive such element.®® One conspirator, although un¬ 
corroborated, is a competent witness against a co¬ 
conspirator. ®7 , 

Direct or circumstantial. The fact of the con¬ 
spiracy may, of course, be shown by direct evi¬ 
dence,®® and should be so proved if this character 
of evidence is available; but since direct evidence 
is ordinarily in the possession and control of the al¬ 
leged conspirators and seldom can be obtained, a 
conspiracy usually is susceptible of no other proof 
than that of circumstantial evidence,®® and there- 


89. N.Y.—Saxton v. Sc bring, supra, 
mawfnl agreement presumed 

Unlawful agreement between de¬ 
fendants falsely and fraudulfritly in¬ 
ducing plaintiffs to purchase land 
will be presumed from unlawful aels 
committed with common intent.— 
Hawthorne v. Walton. Tex.Civ.App.. 
30 S.W.2d .397. error di.smis.sed. 

90. Ill.—P. B. Miller Agency v. 
Home Ins. Co.. 276 Ill App. 418 

Ind.—Amsbury v. Harper, 157 N.K. 

292, 87 Ind.App. 111). 

Iowa—Mowry v. R"inking, 213 N.W. 
274. 203 Iowa 628. 

Mass.—Lajoie v. Milliken, 136 N.E. 

419, 242 Muss. 608. 

Tex —American Rio Craride Uand & 
Irrigation Co. v. Bellman, Civ. 
App., 272 S.W. 550. 

Wis.—Kile V. Anderson. 196 N.W. 

762, 182 Wis. 467. 

For conspiracy to boycott 

In a suU by a builder against a 
bricklayers’ union for conspiracy to 
boycott by circulating notices that 
union men would not work for the 
builder because he had been employ¬ 
ing nonunion men, plaintiff’s testi¬ 
mony that he could not get bricklay¬ 
ers, and so could not go on with two 
jobs, mentioning prospective pioMts, 
is admissible.-—Martineau v. Folev, 
120 N.K 445, 2.3L Mass. 220, 1 A.L.U. 
1145. 

81. N.Y.—New York Cuaranty, etc., 
Co. V. Gleason, 78 N.Y 503, 7 Abb. 
N.Cas. 334, reversing 45 N.Y.Super. 
613. 

In criminal prosecution see infra | 
92. 

Dcclarationa 

Proof of a division of the proAts 
is sufficient evidence of combination 
in the first instance to render admis¬ 
sible the declarations of one conspir¬ 
ator against the rest.—Kimmell v. 
Geeting, 2 Grant, Pa., 125. 

90. u.S.—United Mine Workers of 
America v. Goronado Coal Co., C.C. 
A.Ark., 258 P. 829, 169 C.C.A. 549, 
reversed on other grounds 42 S.Ct. 


670, 269 U.S. .344, 66 L.Ed. 97B, 27 
A.L R. 762. certiorari denied and 
leave to present petition for re¬ 
hearing granted 42 S.Ct. 587. 

Iowa.—Mowry v. Reinking, 213 N.W. 
274. 203 Iowa 628. 

Mo.—Wolfer.sborger v. Miller, 39 S. 
W.2d 758. 327 Mo. 3150. 

93. Ill.—Kovar v. Bremer, 13 N.K.2d 
656. 234 IlLApp. 225. 

Wash.—H.air v. Old Nat. Ins. Agen- 
e.v, 51 P.ltd 398, 184 Wash. 477. 
Evidence held inadmissible 
U.S—Caleult v. Gerlg, C.C.A.Tenn., 
271 P. 220. 

Mutual releases 

Where a forcible entry and detain¬ 
er suit by church officers against 
the pastor was settled by a stipula¬ 
tion providing that it should operate 
as mutual releases in all matters 
outstanding between plaintiff or any 
member of the congregation and de¬ 
fendant, and the stipulation was 
pleaded as a defense in an action by 
the pastor against members of the 
congregation for conspiracy to slan¬ 
der and libel him, it was properly 
admitted in evidence.—^Kovar v. 
Bremer. 13 N.E.2d 656, 294 IIl.App. 
225. 

94w Iowa.—Mowry v. Reinking, 213 
N.W. 274, 203 Iowa 628. 

Zu KB. action for conspiracy to li¬ 
bel, evidence of the conspirator’s 
good-faith belief in the truth of the 
alleged libelous matters Is admissi¬ 
ble in mitigation of exemplary dam¬ 
ages; and evidence that plaintiff had 
incurred the community’s ill will .be¬ 
fore the formation of the conspiracy 
is admissible in mitigation of actual 
damages.—Mowry v. Reinking, su¬ 
pra. 

95. Iowa.—Mowry v. Reinking, su¬ 
pra. 

98. Iowa.—Mowry v. Reinking, su¬ 
pra. 

97. Mass.—Bean v. Bean, 12 Mass. 
20 . 
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'N.Y.—New York Gunranty, etc., Co. 

V. Gleason, 78 N.Y. 603, 7 Abb.N. 
Cas. 334, reversing 45 N.Y.Super. 
613—Moore v. Tracy, 7 Wend. 229. 

12 C.J. p 636 note 63. 

Iowa.—Mowry v. Reinking, 213 
N.W. 274, 203 Iowa 628. 

Kan.—Rickel v. Atwood Equity Co- 
Op. Exch., 215 P. 1015, 1019, 113 
Kan. 592, citing Corpus Juris. 

Md—Rent-A-Car Co. v. Globe & Rut¬ 
gers Pire Ins. Co., 156 A. 847, 852, 
161 Md. 249, i'lting Corpus Juris. 

Pa.—Rosenblum v. RosefiMuin, 181 
A. 5N.3, 320 I’a. 103. 

Tex.—Texas Public Utilities Corpo¬ 
ration v. Edwards, CIv.App., 99 S. 

W. 2d 420, error dismissed. 

99. Cal.—Siemon v. Pinkie, 213 P. 
954, 190 Cal. 611. 

Ind.—Montgomery v. Crum, 161 N.E. 
251, 1.39 Ind. 660. 

Kan.—Hutson v. Imperial Royalties 
Co., 1.3 P.2d 298, 301, 135 Kan. 718, 
affirming 5 P.2d 825, 134 Kan. 378, 
85 A.Li.R. 789, modified on other 
grounds and rehearing denied 14 
r.2d 658, 136 Kan. 176—Riekel v. 
Atw'ood Equity Co-Op. Exch., 216 
P. 101.5, 1019, 113 Kan. 502, citing 
Corpus Juris. 

Md.—Rent-a-Car Co. v. Globe & Rut¬ 
gers Pire Ins. Co., 156 A. 847, 852, 
161 Md. 249, citing Corpus Juris. 
Mich.—McDonald v. Hall, 170 N.W. 
68. 203 Mich. 431. 

Tex.—Texas Public Utilities Corpo¬ 
ration v. Edwards, CIv.App., 99 S. 
W.2d 420, error dismissed—Vittitoe 
V. Junkin, Civ.App., 54 S.W.2d 166, 
error dismissed. 

Wis—Uinge v. Heekel. 175 N.W. 788, 
171 Wis. 50. 

12 C.J. p 634 note 49. 

Cases where conspiracy to defraud 
is charged are peculiarly within rule 
that fraud ma> be deduced from 
surrounding circumstances, because 
allegations are only susceptible of 
proof by circumstantial evidence.— 
American Sav. Bank & Trust Co. v. 
Bremerton Gas Co., 168 P. 775, 99 
Wash. 18. 
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fore it is a well-settled rule that proof by direct 
and positive evidence is not necessary, and that cir¬ 
cumstantial evidence, that is, evidence of the acts, 
of the alleged conspirators and of the circumstanc¬ 
es surrounding the transaction which is the basis of 
the charge, is admissible to prove the conspiracy 
charged;^ and it is not necessary that any par¬ 


ticular order be followed in adducing such proof, it 
being sufficient if the connection and inculpating 
significance of the facts appear from the whole ev¬ 
idence in whatever order it may be given.* 

The law permits great latitude in the admission 
of circumstantial evidence tending to establish a 
conspiracy,* and to connect those advising, encour- 


1. U.S.—Baush Mach. Tool Co. v. 
Aluminum Co. of America. C.C.A. 
Conn., 72 P.2d 236, certiorari de¬ 
nied Aluminum Co. of America v. 
Baush Machine Tool Co., 55 S.Ct. 
104, 293 U.S. 589, 79 L.Ed. 683— 
United Mine Workers of America 

V. Coronado Coal Co., C.C.A.Ark., 
258 F. 829. 169 C.C.A. 549. rever.Med 
on other g^rounds 42 S Ct. 570, 259 

U. S. 344. 66 L.Kd. 975, 27 A.L.R. 
762, certiorari denied and leave to 
present petition for rehearing: 
granted 42 S.Ct. 587. 

Cal.—Siemon v. Finkle, 213 P. 954, 
190 Cal. 611—MePhetndge v. 
Smith. 281 P. 419. 101 Cal.App. 122. 
Ga.—Hdlliert v. Allred. 102 S.R 192, 
24 aa.App. 727. 

Ill.—Tribune Co. v. Thomp.son, 174 
N.E. 561. 342 Ill. 503—Fuller v. 
Garlier. 16 N.E.2d 251, 296 lll.App. 
389. 

Ind.—Montgomery v. Crum, 161 N.E. 
251. 199 Ind. 660. 

Iowa.—Stambaugh v. Hoffa, 253 N. 

W. 131, 217 Iowa 1161—llolsinger 

V. Herring, 224 N.W. 766, 207 Iowa 
1218—Boom V. Hoorn. 220 N.W. 17, 
206 Iowa 70—Mowry v. Relnking, 
213 N.W. 274, 203 Iowa 628—Rein- 
ert.s(*T V. Struthers, 207 NW. 247, 
201 Iowa 1186—Yocum v, Ilusted, 
167 N.W. 663, 185 Iowa 119. 

Kan.—Stoner v. Wilson, 36 P.2d 999, 
1004, 140 Kan. 383, quoting Corpus 
Juris —Hutson v. Imperial Royal¬ 
ties Co., 13 r.2d 298, 135 Kan. 718, 
anirming 5 P.2d 825, 134 Kan. 378. 
85 A.L..R. 789, modified on other 
grounds and rehearing denied 14 
P.2d 658, 136 Kan. 176—Kickel v. 
Atwood Equity Co-Op. Exch., 215 
P. 1015, 1019, 113 Kan. 592, citing 
Corpus Juris —Hrysdale v. Wetz, 
171 1’. 653, 102 Kan. 680. 

Ky.—Streipe v. Eiiierty Mut. Ins. 
Co., 47 S.W.2d 1004, 243 Ky. 15— 
Addison v. Wilson, 37 S.W.2d 7, 11, 
238 Ky. 143, citing Corpus Juris. 
La.—Cassidy v. Holliman & Spiers, 
126 So. 733, 13 La.App. 468. 

Md.—Rent-a-Car Co. v. Globe & Rut¬ 
gers Fire Ins. Co., 156 A. 847, 852, 
161 Md. 249, citing Corpus Juris. 
Minn.—Scheele v. Union Loan & Fi¬ 
nance Co., 274 N.W. 673, 200 Minn. 
554—Backe v. Curtis, 165 N.W. 
488, 139 Minn. 64. 

Mo.—Medich v. Stippec, 78 S.W.2d 
998, 335 Mo. 786—Dietrich v. Cape 
Brewery & Ice Co., 286 S.W. 38. 315 
Mo. 507—Wooldridge v. Scott Coun¬ 
ty Milling Co., App., 102 S.W.2d 


958—Kirby v. Davis, App., 91 S.W. 
2d 215—Browning v. Browning, 41 
S.W.2d 860, 226 Mo.App. 322— 

Brueckle v. Pechan, App., 21 S.W. 
2d 903—Belt V. Belt, 288 S.W. 100, 
224 Mo.App. 780. 

Neb.—Patton v. Rapp, 275 N.W. 315, 
133 Neb. 308—^Ashby v. Peters. 258 
N.W. 639, 128 Neb. 338, 99 A.L.R. 
843—Weber v. Weber. 248 N.W. 
642, 124 Neb. 878—Talich v. Mar¬ 
vel. 212 N.W. 540, 116 Nc!». 255. 
N.Y.—Finnegan v. Butler, 182 N.Y.S. 
671, 112 Mi.sc. 280. 

N.C.—Edwards v. Ashcraft, 169 S.E. 
355. 201 N.C. 246—Sw'ann v. Mar¬ 
tin. 132 S.E. 16, 191 N.C. 404. 

Okl —Democrat Printing Co. v. John¬ 
son. 175 P. 737, 739. 71 Okl. 128. 
citing Corpus Juris— Felt v. West- 
lake. 174 P. 1041, 1045, 68 Okl. 294, 
citing Corpus Juris. 

Or,—Rouse v. Equitable Savings & 
Ijoan A8.s’n, 50 P.2d 763, 151 Or. 
427—Slate v. Hyde, 169 I». 757, 88 
Or. 1. AnnCas.l918E 688, rehearing 
denied 171 P. 582, 88 Or. 1, Ann. 
Cas.lOlSE 688. 

Pa.—Rosenblum v. Rosenblum, 181 
A. 583. 320 Pa. 103—Kaiser v. In¬ 
surance Co. of North America, 117 
A. 791, 792, 274 Pa. 239, citing 

Corpus Juris. 

Tox.—Texa.s l*ublic Utilities Corpo¬ 
ration V. Edwards. Civ.App., 99 S 

W.2d 420, error dismissed—Rowley 
V. Draly, Civ.App., 286 S.W. 241, 
245, citing Corpus Juris— ^Durham 

V. Scrivener, Civ.App., 259 S.W. 

606, 612, citing Corpus Juris— 

Oliver v. Huckins, Civ.App., 244 S. 

W. 625. 

Wa.sh.—Hair v. Old Nat. Ins. Agency, 
51 P.2d 398, 184 Wash. 477—Dart 
V. McDonald, 182 P. 628, 107 Wash. 
537. 

Wyo.—Wettlin v. Jones, 234 P. 616, 
517, 32 Wyo. 446, citing Corpus 
Juris. 

12 C.J. p 633 note 47. 

“Any facts or circumstsnoss which 
would tend to motivate the act or 
conduct of the parties charged with 
conspiracy are admissible,”—Kirby v. 
Davis. Mo.App., 91 S.W.2d 216, 222. 
Acts of oouspirators 

Conspiracy may be proved by acts 
of conspirators as well as by decla¬ 
rations.—Texas Public Utilities Cor¬ 
poration V. Edwards, Tex.Civ.App., 99 
S.W'.2d 420, error dismissed. 

Xu aa action for conspiracy to 
slander plaintiff by publishing at the 
funeral of defendants' father that 
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plaintifT poisoned him, evidence is 
admissible that on day of the funeral 
there was a charge against plaintifT 
that she caused the father’s death 
and who made it, and that the un¬ 
dertaker, on request of defendants 
called up county attorney to deter¬ 
mine whether to proceed with the 
funeral.—Yocum v. Husted, 167 N.W. 
663. 185 Iowa 119. 

The business relations bstween de¬ 
fendants at the time of the trans¬ 
actions are admissible in action by 
assignee of a drawee bank for con¬ 
spiracy to defraud it by a check¬ 
kiting scheme.—Backe v. Curtis, 165 
N.W. 488, 139 Minn. 64. 

Buie same in civil and criminal cases 
"While the degree of certainty dif¬ 
fers, there is no difference in the 
principles controlling the admissibil¬ 
ity of evidence in civil and criminal 
cases to show a fraudulent conspir¬ 
acy."—Rent-A-Car Co. v. Globe & 
Rutgers Fire Ins. Co., 166 A. 847, 852. 
161 Md. 249, citing Corpus Juris— 
12 C.J. p 634 note 50. 

2. Md.—Rent-a-Car Co. v. Globe A 
Rutgers Fire Ins. Co., supra. 

3. U.S.—United Mine Workers of 
America v. Coronado Coal Co., C.C. 
A.Ark., 258 F. 829, 169 C.C.A. 649, 
reversed on other grounds 42 S.Ct. 
570, 259 U.S. 3H, 66 L.Ed. 975, 27 
A.L.R. 762, certiorari denied and 
leave to present petition for re¬ 
hearing grunted 42 S.Ct. 687. 

Ga.—Holbert v. Allred, 102 S.E. 192, 
24 Ga.App. 727. 

Iowa.—Mowry v. Heinking, 213 N.W. 
274, 203 Iowa 628. 

Kan.—Stoner v. Wilson, 36 P.2d 999, 
1004, 140 Kan. 383, quoting Corpus 
Juris —Kickel v. Atwood Equity 
Co-op. Exch.. 215 P. 1015, 113 Kan. 
592. 

Md.—Rent-A-Car Co. v. Globe & Rut¬ 
gers Fire Ins. Co., 156 A. 847, 852, 
161 Md. 249, citing Corpus Juris. 
Minn.—Terzian v. Carlson, 222 N.W. 
921, 176 Minn. 219—Backe v. Cur¬ 
tis. 166 N.W. 488. 139 Minn. 64. 
Okl.—Democrat Printing Co. v. John¬ 
son. 175 P. 737. 739, 71 Okl. 128, 
quoting Corpus Juris —Felt v. 

Westlake. 174 P. 1041. 1045. 68 Okl. 
294, citing Corpus Juris. 

S.C.—Coleman v. Stevens, 117 S.E. 
305, 307, 124 S.C. 8, citing Corpus 
Jtuls. 

Tex.—Vittltoe v. Junkin, Civ.App., 64 
S.W.2d 166, error dismissed—Com¬ 
mercial Bank A Trust Co. v. Bun- 
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aging, aiding, abetting, and ratifying the overt acts 
committed for the purpose of carrying into effect 
the objects of the conspiracy,^ as the jury should 
have before them and are entitled to consider every 
fact which has a bearing on and a tendency to 
prove the ultimate fact in issue and which will en¬ 
able them to come to a satisfactory conclusion.® 
It is no objection that the evidence covers a great 
many transactions and extends over a long period 
of time,® or that the acts, evidence to show which 
is offered, occurred some time before the alleged 
formation of the conspiracy,*^ provided that all the 
facts proved have some bearing on and a tendency 
to prove the ultimate fact in issue.® 

The limits to which evidence of this kind may 


be admitted rest in the sound discretion of the trial 
court, and its ruling will be sustained if the testi¬ 
mony which is admitted tends even remotely to es¬ 
tablish the ultimate fact.® 

Collateral facts. Evidence of collateral facts 
which have some connection with each other as a 
part of the same plan or as induced by the same 
motive may be admitted for the purpose of showing 
intent, design, purpose or knowledge,^® but this does 
not extend to collateral facts not pertinent or rele¬ 
vant to the matter in issue.^l It is permissible to 
prove subsequent acts from which the conspiracy 
may be inferred, but they must be such as to indicate 
a prior collusive combination and fraudulent pur- 

pose.l2 


tain, Civ.App., 278 S.W. 503, 506. 
citing: CorpuB JarlB. 

Wash.—Hair v. Old Nat. Ins. Agfenry, 
51 P.2d 308. 4 00. 184 Wash. 477. 
fit inf' CoipuB Juris. 

W.Va.—Swartz v. Kay, 109 S.E 822, 
89 W^Va. 641. 

Any evidence which has a natural 
and apparent tendency to establish 
the ultimate issue of conspiracy i.m 
u.sually admitted. 

Md.—Rent-a-Par Co. v Olobe & Kul- 
fjera Fire Ins. Co., 156 A. 847, 161 
Md. 249. 

Tex.—Vittltop V. Junkin, Civ.App., 54 
S W.2d 166, error dismissed. 

A U.S.—ITniled Mine Workers of 
America v Coronado Coal Co., 
Ark., 258 F. 829. 169 C.C.A. 549, 
reversi'd on other grounds 42 S.Ct 
570, 259 17.S. 844. 66 L.Ed. 975. 27 
A.Tj.R. 762. e<*rliorari denied and 
leave to pn-.«!enl petition for re¬ 
hearing granti'd 42 S.Ct. 587. 

Iowa—Mowry v. Reiriking:, 213 N.W. 
274, 203 Iowa 628. 

Correspondence between an arms 
conipriny and the officers of a labor 
organization, .showing a purcha.se by 
the latter of arms and ammunition 
and their shipment to local unions, 
by whose striking members they 
were used in a battle resulting in the 
destruction of plaintiff's mines, is 
admissible against the organization, 
in an action against it and its mem¬ 
bers, for conspira<’y. as tending to 
•show that the organization aided and 
encouraged the commission of the 
torts.— United Mine Workers of 
America v. Coronado (''oal Co., Ark., 
258 P. 829. 169 C.C.A. 549, reversed on 
other grounds 42 SCA. 670, 259 U.S. 
344. 66 Li.Ed, 975, 27 A.L.R. 762, cer¬ 
tiorari denied and leave to present 
petition for rehearing granted 42 S. 
Ct. 687. 

Xudlotment and plsa 

In a civil action for conspiracy to 
destroy property. Indictments of 
some of defendants for destruction 
<of the property and pleas of guilty 


'are admissible against them as ad¬ 
missions. and against their codefend¬ 
ants shown to have approved and 
ratified their unlawful acts.—United 
Mine Workers of America v. Corona¬ 
do Coal Co., supra. 

& Ala.—Darden v. Mann. 60 So. 
1033, 163 Ala. 297. 

Kan.—Stoner v. Wilson, 36 P.2d 999, 
1004. 140 Kan. 383, quoting Corpus 
Juris. 

Md —Rent-a-Car Co. v. (llobe & Rut¬ 
gers Fire Ins. Co.. 156 A. 847, 852, 
161 Md. 249, citing Corpus Juris. 
Okl.—Democrat Printing Co. v. John¬ 
son, 175 P. 737, 739, 71 Okl. 128, 
quoting Corpus Juris —Felt v. 
W'estlake, 174 P. 1041, 1045, 68 Okl. 
294, quoting Corpus Juris. 

12 C.J. p 634 note 53. 

A U.S.—P:x<'hange Bank v. Moss, 
Mo., 149 F. 340, 79 C.C.A. 278. 
Kan.—Stoner v. Wilson, 36 P.2d 999, 
1004, 140 Kan. 383, quoting Corpus 
Juris. 

Okl.—Democrat Printing Co. v. John¬ 
son, 175 P. 737. 739, 71 Okl. 128, 
quoting Corpus Juris —Felt v. 

Westlake, 174 P. 1041, 1045, 68 Okl. 
294, quoting Corpus Juris. 

7. Kan.—Stoner v. Wilson, 86 P.2d 
999. 1004, 140 Kan. 383. quoting 
Corpus Juris. 

8 . Kan.—Stoner v. Wilson, supra. 

Okl,—Democrat Printing Co. v. John¬ 
son, 175 P. 737, 739, 71 Okl. 128, 
quoting Corpus Juris —Felt v. 

Westlake. 174 P. 1041, 1046, 68 Okl. 
294, quoting Corpus Jhris. 

Wash.—Hair v. Old Nat. In.s. Agency, 
51 P.2d 398. 400. 184 Wash. 477. 
citing Corpus Juris. 

12 C.J. p 635 note 58. 

9. Kan.—Stoner v. Wilson, 36 P.2d 
999, 1004, 140 Kan. 383, quoting 
Corpus Juris. 

Okl.—Democrat Printing Co. v. John¬ 
son. 176 P. 737, 739, 71 Okl. 128, 
quoting Corpus Juris —Felt v. 

Westlake. 174 P. 1041, 1045, 68 Okl. 
294, quoting Corpus Juris. 

Ths flsld of Inquiry is broadsnsd 
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to allow the trial court a wide dis¬ 
cretion In the admission of evidence 
showing the relation the parties to 
the conspiracy bear to each other, 
their interests In the success of the 
act to be accomplished, or the mo¬ 
tive for Its formation.—Montgomery 
V. Crum, 161 N.R. 261, 199 Ind. 660. 

10. Conn.—Davis v. Maislen, 165 A. 
451, 116 Conn. 375. 

Ind.—Montgomery v. Crum, 161 N.E. 
251, 199 Ind. 660. 

Tex.—Mason v. Gantz, Civ.App., 226 
S.W. 435. 

12 C.J. p 637 note 74. 

To prove a conspiracy to commit a 
particular fraud, it may he shown 
that the same conspirators perpe¬ 
trated similar frauds on third per¬ 
sons about the same time or in exe¬ 
cution of the same plan. 

Conn.—Davis v. Maislen, 166 A. 461, 
116 Conn. 375. 

Minn.— TiTzian v. Carlson, 222 N.W. 

921, 176 Minn. 219. 

12 C.J. p 637 note 75 [b]. 

11. Knn.—Stoner v. Wilson, 36 P.2d 
999, 1004, 140 Kan. 383, quoting 

Corpus Juris. 

Tex —American Rio Grande Land & 
Irrigation Co. v. Bellman, Civ.App., 
272 S.W. 550. 

Va.—Murray v. Moore, 62 S.E. 381, 
104 Va. 707. 

12 C.J. p 636 note 60 [a] (1). 

IBvldeuce held immaterial 

In an action by an advertising 
company against other such compa¬ 
nies for maliciously conspiring to 
mutilate plaintifT’s signs, evidence 
that three of defendants, more than 
seven years before the acts com¬ 
plained of, had been sued by another 
for like acts is inadmissible as 
throwing no light on the present con¬ 
troversy; and this is also true of 
evidence that such other suit had 
been settled.—O. J. Gude Co., New 
York, V. Newark Sign Co., 101 A. 892. 
90 N.J.Law 686. 

18. Pa.—Morrow v. Morrow, 61 Pa. 
Super. 208, reversing 43 Pa.Co. 472. 
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§ 30. Weight and Sufficiency of Evidence 

General rulee of evidence apply as to the weight and 
eufflcieney of the evidence. Evidence of the conspiracy 
must be full, clear, and convincing and of facts from 
which the conspiracy may be reasonably Inferred. 

General rules of evidence apply in an action for 
damages resulting from a conspiracy with respect to 


the weight and sufficiency of the evidence to estab¬ 
lish the facts constituting plaintiffs cause of ac¬ 
tion,such as to establish the participation in, and 
responsibility for, the acts complained of by any 
one or more of the alleged conspirators,^^ and to 
show the damages, if any, and the nature and 
amount thereof.^® Circumstantial evidence if suf- 


13. U.S.—United Mlno Workers of 

America v. Coronado Coal Co.. 
Ark., 42 S.Ct. 570. 259 U.S. 344. 66 
L.Bd. 975. 27 A.L.R. 762, leave to 
present petition for rehearing 
granted 42 S.Ct. 587, reversing 258 
F. 829, 169 C.C.A. 549. 

Cal.—Flores v. Toffelmier. 276 P. 826. 
97 Cal.App. 795—Brewis v. Toffel- 
mier, 276 P. 819. 97 Cal.App. 329. 
Colo.—Schreiber v. Burton, 256 P. 1. 
81 Colo. 370. 

Ill.—Eschman v. Huebner. 226 Ill. 
App. 537. 

Iowa.—Reinertson r. Struthers, 207 
N.W. 247. 201 Iowa 1186. 

Me.—Uincks Coal Co. v. Milan, 183 
A. 766, 134 Me. 208. 

Ma.ss.—Zevitas v. Adams. 177 N.E. 
114, 276 Mass. 307—Whitcomb v. I 
Reed-Prentice Co., 159 N.E. 922, 262 j 
Mass. 348. 

Mich.—Crlppen v. Chatterton, 200 N. 

W. 163, 228 Mich. 632. | 

Mo.—Kirby v. Davis, App.. 91 S.W.2d i 
216—Rice v. Gray, 34 S.W.2<1 567,1 
225 Mo.App. 890. 

Ohio.—Hal) v. Collart, 163 N.E. 304, 
29 Ohio App. 211. 

Okl.—Clark v. Sloan, 87 P.2d 263, 169 
Okl. 347. 

Or.—Rouse v. Equitable Savings & 
Loan Ass'n, 50 P.2d 763, 151 Or. 
427—Pitts V. King. 15 P.2d 379, 
141 Or. 23. modifled on other 
grounds 15 P.2d 472. 141 Or. 23. 
Tex.—Oliver v. Huckina. Civ.App., 
244 S.W. 626—Hoad v. Aritex Oil 
Co., Civ.App.. 243 S.W. 490. 

Wash.—Bowyer v. Boss Tweed-Cllp- 
per Gold Mines, 79 P.2d 713. 

Wis.—Borowicz v. Hamann, 214 N.W. 
431, 193 Wis. 824. 

Bvidenoe held railloioat te sustain 
verdict for plaintiff for conspiracy 
to def rand 

Ind.—Amsbury v. Harper, 167 N.E. 
292, 87 Ind.App. 119—Hewitt v. 
Westover, 158 N.E. 631, 86 Ind. 
App. 505. 

Mass.—Henry W. Savage, Inc., v. 
Wheelock, 119 N.E. 670, 280 Mass. 
111 . 

Minn.—Scheele v. Union Loan & Fi¬ 
nance Co., 274 N.W. 673. 

Neb.—Patton v. Rapp. 276 N.W. 316. 

■vidsnos bold insnfllclent to sustain 
verdict for plaintiff 

Cal.—Flores v. Toffelmier, 276 P. 825, 
97 Cal.App. 796—^Flores v. Toffel¬ 
mier, 275 P. 824, 97 Cal.App. 339— 
Brewi&t V. Toffelmier, 275 P. 819, 97 
Cal.App. 329. 

Ind.—Security Trust Co. v. O’Hair, 


197 N.E. 694, 103 Ind.App. 56. re¬ 
hearing denied 199 N.E. 602, 101 
Ind.App. 466—Hamilton v. Cooley. 
184 N.E. 568, 99 Ind.App. 1—Hamil¬ 
ton V. Cooley. 187 N.E. 762, 99 Ind. 
App. 1. 

La.—Waguespack v. Clcsi, 129 So. 
637, 170 La. 941. 

14. U.S.—United Electric Coal Co. 

V. Rice. D.C.I11.. 22 F.Supp. 221. 
Conn.—Skene v. Caravanis, 131 A. 

497, 103 Conn. 708. 

Ind.—Hamilton v. Cooley, 184 N.E. 

668. 187 N.E. 762, 99 Ind.App. 1. 
Me.—Ilincks Coal Co. v. Milan, 193 
A. 243. 135 Me. 203. 

Minn.—Loucks v. Priest, 167 N.W. 

280, 140 Minn. 41. 

Evidence held sufficient 

(1) To show participation in, and 
responsibility for, conspiracy. 

Cal.—Kittle Mfg. Co. v. Davis, 47 P. 

2d 1089, 8 Cal.App.2d 504. 

Ind.—Brock v. Harper, 168 N.R 607, 
90 Ind.App. 696. 

Knn.—Hutson v. Imperial Royalties 
Co.. 6 P.2d 825, 134 Kan. 378, 85 A. 
L.R.A. 789. affirmed 13 P.2d 298, 
136 Kan. 718. and modified on other 
grounds and rehearing denied 14 P. 
2d 658, 136 Kan. 176. 

La.—Cassidy v. Holliman & Spiers, 
126 So. 733, 13 La.App. 468. 

Wis.—Drexler v. Zohlen, 257 N.W. 
675, 216 Wis. 483. 

(2) To show responsibility of labor 
organization and union miners for 
destruction of properly.—United Mine 
Workers - of America v. Coronado 
Coal Co.. Ark., 42 S.Ct. 570, 269 U.S. 
344, 66 L.Ed. 975, 27 A.L.R. 762. leave 
to present petition for rehearing 
granted 42 S.Ct. 587, reversing 258 
F. 829, 169 C.C.A. 649. 

Bvidenoe held insufficient 

(1) To show participation in, and 
responsibility for. conspiracy. | 

Cal.—Frost v. Hanscome, 246 P. 68, 

198 Cal. 500. 

Ill.—Tribune Co. v. Thompson, 178 
N.E. 203, 346 Ill. 489. 

Ind.—Hamilton v. Cooley, 187 N.E. 
762, 99 Ind.App. 1—Hamilton v. 
Cooley, 184 N.E. 668, 99 Ind.App. 1. 
Ky.—Glover v. Nunnemacher, 266 S. 

W. 39. 205 Ky. 618. 

Mich.—Tallman v. Seymour, 211 N. 

W. 93. 287 Mich. 8. 

Minn.—Ledgerwoed v. Hanford, 214 
N.W. 926, 172 Minn. 183. 

Or.—Gabriel v. Collier, 29 P.2d 1026, 
146 Or. 247. 

S.C.—Goble V. American Ry. Express 
Co., 116 S.B. 600, 124 8.C. 10. | 
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Tenn.—I ten Biscuit Co. v. Hamilton 
Nat. Bank, 65 S.W.2d 616, 16 Tenn. 
App. 656. 

Tex.—Hoad v. Aritex Oil Co., Civ. 

App., 243 S.W. 490. 

Wash.—Magnuson v. Drumheller, 188 
P. 916, 110 Wash. 701—Lumpp v. 
Drumheller, 188 P. 913, 110 Wash. 
692—Dart v. McDonald, 182 P, 628, 
107 Wash. 637. 

(2) To show that an international 
labor union, whose constitution pro¬ 
vided for general strikes and also for 
local strikes on responsibility of sub¬ 
ordinate district organizations, had 
initiated, participated in, or ratified 
Interference with plaintiff's business 
in connection with strike declared or 
conducted by district organization.— 
Coronado Coal Co. v. United Mine 
Workers of America, Ark., 46 S.Ct. 
551, 268 U.S. 295. 69 L.Ed. 963, modi¬ 
fying. C.C.A.. Finley v. United Mine 
Workers of America, 300 P. 972— 
United Mine Workers of America v. 
Coronado Coal Co., Ark., 42 S Ct. 570, 
259 U.S. 344. 66 L.Ed. 975. 27 A.L.R. 
762, leave to present petition for re¬ 
hearing granted 42 S.Ct. 687, revers¬ 
ing 258 F. 829. 169 C.C.A. 549. 

Statement raising inference of In¬ 
terest 

Although an alleged couMpirator 
does not represent that he is buying 
an interest in a syndicate on the 
same basis as the rest, his statement 
that he put money with one of the 
alleged co-conspirators, and that he 
considered it a good proposition, 
raises an inference that he was buy¬ 
ing such interest on the same basis 
as the rest of the investors.—Burton 
V. Maupin, Mo.App., 281 S.W. 83. 

16. Me.—Hlncks Coal Co. v. Mi¬ 
lan, 193 A. 243. 

Mo.—Kirby v. Davis, App., 91 S.W, 
2d 216. 

Okl.—Keys v. Border. 274 P. 1082, 
136 Okl. 249. 

Tex.—Scarborough v. Bradley, Civ. 
App., 37 S.W.2d 849, error refused 
—Palatine Ins. Co. v. Griffin, Civ. 
App., 202 S.W. 1014, reversed on 
ether grounds. Com.App., Griffin v. 
Palatine Ins. Co., 236 S.W. 202, set 
aside 238 S.W. 687. 

Bvidenoe held iaeuffioient 

(1) To Justify limiting recovery 
to nominal damages.—Hincks Coal 
Co. V. Milan. 188 A. 766, 134 Me. 208. 

(2) To show damages from alleged 
conspiracy to Injure business. 

Iowa.—^Roggensack v. Winona Monn- 
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ficiently strong may outweigh the positive state¬ 
ment of a party or witness.^® 

To prove conspiracy. As laid down in Corpus 
Juris which has been quoted and cited with approv¬ 
al, in order to establish a conspiracy evidence must 


be produced from which a party may reasonably in¬ 
fer the joint assent of the minds of two or more 
parties to the prosecution of the unlawful enter¬ 
prise,^^ otherwise it is insufficient to prove a con¬ 
spiracy.^® Disconnected circumstances any one of 


ment Co.. 283 N.W. 493, 211 Iowa 
1307. 

S.D.—Pync v. Risaerer, 203 N.W. 994, 
48 S.D. 265. 

(3) To sustain finding: as to dam- 
aftes.—American Rio Grande Land & 
Irrillation Co. v. Bellman, Tex.Civ. 
App., 272 S.W. 650. 

16. N.V.—Danzer v. Nathan. 329 N. 
Y.S. 966. 146 App.Div. 4 48. 

17. IT.S.—Calcutt V. Gerig. C.C.A 
Tenn., 271 F. 220. 

Ill.—Tribune Co. v. Thompson, 174 
N.K. 661, 572, 342 Ill. 603, quoting 
Oorpns Juris —Fuller v. Garber, 16 
N.K 2d 251. 296 Ill.App. 389. 

Kan.—Wohlfort v. Wohlfort, 263 P. 
3 062, 1065. 125 Kan. 234. citing 

Corpus Juris— Berry v. Dewey, 172 
P. 27, 3 02 Kan. 593—Drysdale v. 
Wetz. 3 71 r. 653, 102 Kan. 680. 
Mo.—Woosley v. Wells, 281 S.W. 695. 
700. quoting Corpus Juris —Kirby 

V. Davis, App., 91 S.W.2d 215. 
Neb.—Patton v. Rapp, 275 N.W. 33 6 

—Weber v. Weber, 248 N.W. 642, 
124 Neb. 878. 

Okl.—Nissen v. Andres, 63 r.2d 47, 
61. 178 Okl. 469. quoting Coxpus 
Juris and declaring such rule to 
be correctly slated. 

Tex.—Allia-Chalmers Mfg. Co. v. 
Board. CIv.App.. 118 S W.2d 996— 
Rowley v. Braly, Civ.App., 286 S. 

W. 241, 245, quoting Corpus Juris. 
Wis.—Borowic.z v. Hamann, 214 N. 

W. 431, 193 Wis. 324—Lange v. 
Heckel, 176 N.W. 788, 171 Wis. 59. 
12 C.J. p 639 note 90. 

Buis as stated In Corpus Juris, 12 
C.J. p 638 notes 78-80. with relation 
to criminal cases, has also been 
adopted in some civil actions for 
conspiracy. 

Ky.—Addison v. Wilson. 87 S.W.2d 
7. 11. 238 Ky. 143, citing Corpus 
Juris. 

Mo.—Browning v. Browning, 41 S.W. 
2d 860, 868. 226 Mo.App. 322. quot¬ 
ing Corpus Juris. 

Bvldsnee held suflLclent to establish 
conspiracy 

(1) To alienate child’s affections. 
—Montgomery v. Crum, 161 N.K. 261, 
199 Ind. 660. 

(2) To boycott.—Carlson v. Car¬ 
penter Contractors’ Ass’n, 224 III. 
App. 430. affirmed 137 N.E. 222, 305 
Ill. 331, 27 A.L.R. 625. 

(3) To defraud. 

U.S.—International Indemnity Co. v. 
Lehman. C.C.A.WIs.. 28 F.2d 1, 
certiorari denied 49 S.Ct. 83. 278 
U.S. 648, 73 L.Ed. 561. 

Ark.—Wilson v. Davis, 211 S.W. 162, 
138 Ark. 111. 


Cal.—Revert v. Hesse, 193 P. 943, 184 
Cal. 295—MePhetridge v. Smith. 
281 P. 43 9, 101 Cal.App. 122. 

Conn.—Skene v. Caravanis, 131 A. 
497, 103 Conn. 708. 

Ind.—Sutton v. Bunnell, 167 N.E. 

731, 91 Ind.App. 427. 

Iowa.—Reinertson v. Struthers, 207 
N.W. 247, 201 Iowa 1186. 

Me.—Hincks Coal Co. v. Milan, 193 
A. 243, 135 Me. 203. 

Mass.—Henry W. Savage, Inc. v. 
Wheelock, 119 N.E. 670, 230 Mass. 
111 . 

Mo.—Medich v. Sfippec. 73 S.W.2d 
998, 335 Mo. 796—Burton v. Mau- 
pin. App., 281 S.W. 83. 

Ohio.—Ball V. Collart, 168 N.E. 804, 
29 Ohio App. 211. 

Tex.—Johnston v. Andrade, Civ.App., 
54 S.W.2d 1029, error refused— 
American Rio Grande Land & Ir¬ 
rigation Co. V. Barker, Civ.App., 
268 S.W. 606—Oliver v. Hucklns, 
Civ App., 244 S.W. 625. 

Wis—WachowskI v. Lutz, 201 N.W. 
234, 3 84 Wis. 584—Lange v. Heck¬ 
el. 375 N.W. 788, 371 Wis. 69. 

(4) To divert public funds.—Peo¬ 
ple v. Small, 150 N.E. 436, 319 Ill. 
437. 

(5) To injure or prevent business. 
U.S.—Scavenger Service Corporation 

V. Courtney. C.C.A.Ill., 85 F.2d 825. 
Ga.—Burrus Motor Co. v. Patterson- 
Pope Motor Co., 179 S.E. 171, 60 
Ga.App. 801. 

Mass.—Whitcomb v. Reed-Prentice 
Co., 159 N.E. 922, 262 Mass. 348. 
N.Y.—Auburn Draylng Co. v. War- 
dell. 166 N.T.S. 469. 178 App.Div. 
270, affirming 152 N.Y.S. 476, 89 
Misc. 501. 

(6) To obtain property by threat 
of prosecution.—In re Bostwick, 29 
Ohio N.P.,N.S., 21, appeal dismissed 
180 N.E. 713. 126 Ohio St. 182. 36 
Ohio L.R. 229. and affirmed 181 N. 
E. 905, 43 Ohio App. 76. 

12 C.J. p 639 note 90 [a]. 

18. U.S. — Kerr v. Southwestern 
Lumber Co. of New Jersey, C.C.A. 
Tex., 78 F.2d 348, affirming, D.C., 
Southwestern Lumber Co. of New 
Jersey v. Kerr, 11 F.Supp. 263, and 
certiorari denied Kerr v. South¬ 
western Lumber Co. of New Jer¬ 
sey, 66 S.Ct. 130, 296 U.S. 611, 80 
L.Ed. 433—Hensch v. Ormond, C. 
C.A'.Minn., 1 F.2d 206—Munro v. 
Smith. D.C.R.I., 243 F. 654, re¬ 
versed on other grounds 259 F. 1, 
170 C.C.A. 1—Corn Exchange of 
Buffalo v. Patterson, N.Y., 238 F. 
549, 161 C.C.A. 485. 

Ill.—Loewenthal Securities Co. v. 
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White Paving Co., 1S4 N.E. 310, 
351 Ill. 286. reversing 269 Ill.App. 
612—Philip Henrici Co. v. Alex¬ 
ander, 198 Ill.App. 668. 

Iowa.—Hemphill v. Citizens' State 
Bank of Earlham, 202 N.W. 246, 
199 Iowa 489. 

La.—Simms v. Liuzza. 123 So. 301, 

3 68 La. 714—Blanchard v. Forgey, 
312 So. 396, 163 La. 499. 

Md.—Canton Lumber Co. v. L. H. 
Burton Lumber Co.. 121 A. 834, 

3 43 Md. 9. 

Mass.—Antoine v. Commonwealth 
Trust Co.. 165 N.E. 12. 266 Mass. 
202—De Wolfe v. McAllister, 118 
N.E. 885. 229 Mass. 410—Epps v. 
Duckeit. 223 S.W. 672, 284 Mo. 
132. 

N.C.—Swann v. Martin, 132 S.E. 16, 
191 N.C. 404. 

Ohio.—Weist v. Toledo Newspaper 
Co., 182 N.E. 143, 42 Ohio App. 
388. 

Utah. — State Bank of Sevier v. 
American Cement & Plaster Co., 
10 P.2d 1065, 80 Utah 250. 

3 2 C.J. p 639 note 90 [b]. 

Bvldsaos held IneuJIlolent to show 
conspiracy 

(1) To boycott. — Philip Henrici 
Co. V. Alexander, 198 Ill.App. 568. 

(2) To defraud. 

Ala.—De Moville v. Merchants & 
Farmers Bank of Greene County. 
170 So. 756. 233 Ala. 204. 

Cal.—Williams v. Spazier, 25 P.2d 
851, 134 Cal.App. 340. 

Colo.—Ellis v. Colorado Nat. Bank 
of Denver, 10 R2d 336, 90 Colo. 
489. 

Conn.—Siller v. Philip. 141 A. 872, 
107 Conn. 612. 

Iowa.—Bergman v. Wapello Coal Co., 
203 N.W. 697. 200 Iowa 419—Hena- 
man v. Citizens' Sav. Bank of Fos- 
toria. 203 N.W. 249, 199 Iowa 1017. 
Ky.—Judy v. White, 38 S.W.2d 444, 
238 Ky. 547. 

La.—Monroe Grocer Co. v. Bynum, 
149 So. 501, 177 La. 858. 

Md.—Adams v. Hearn. 178 A. 606, 
168 Md. 544. 

Mo.—Walsh v. Walsh. 22$ S.W. 286, 
285 Mo. 181—Abbott v. Miller. 41 
S.W.2d 898. 226 Mo.App. 277— 

Brueckle v. Pechan, App., 21 S.W. 
2d 903. 

Mont.—Hansen v. Johnson, 4 P.2d 
1088. 90 Mont. 697. 

N.C.—Edwards v. Ashcraft, 169 S.E. 
356, 201 N.C. 246. 

Or.—Rouse v. Equitable Savings ft 
Loan Ass’n. 50 P.2d 763, 161 Or. 
427. 

Tex.—McKee v. Mathias, Civ.App., 
83 S.W.2d 744, error dismissed — 
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which, or all of which, are just as consistent with 
a lawful purpose as with an unlawful undertaking 
are insufficient to establish a conspiracy.^® It is 
not necessary, however, that the conspiracy be 
proved to the same degree of certainty, by evi¬ 


dence beyond a reasonable doubt, as on a trial for 
a criminal conspiracy;®® but the evidence must be, 
and is sufficient if it is, full, clear, and convincing 
or satis factory,21 and the inference therefrom of 
the conspiracy must be reasonable, probable, and 


Garcia v. Volpe, Civ.App., 17 S.W. 
2d 1087—American Rio Grande 
Land & Irrig:ation Co. v. Bellman, 
Civ.App.. 272 S.W. 650. 

Wash.—White v. Maloney, 2B.7 P. 

127, 142 Wash. 355. 

Wis.—Borowicz v. Hamann, 214 N. 
W. 431, 193 Wis. 324—Farmers’ 

Co-op. Packing Co. of La Crosse v. 
Boyd. 185 N.W. 234, 175 Wis. 544. 

(3) To divert public funds.—Tri¬ 
bune Co. v. Thompson, 174 N.K 561, 
342 Ill. 503. 

(4) To Injure business. 

Cal.—Fidelity Appraisal Co. v. Fed¬ 
eral Appraisal Co.. 18 P.2d 950, 217 
Cal. 307. 

Iowa.—Post V. Null. 166 N.W. 459, 
183 Iowa 760. 

Ky.—Bell v. AUtna Oil Service. 46 S. 
W.2d 757. 242 Ky. 471—Leech v. 
Farmers’ Tobacco Warehouse Co., 
188 S.W. 886, 171 Ky. 791. 

La.—Roubion v. Sinclair Refining 
Co. of Fort Worth, Tex., 169 So. 
456. 185 La. 423. 

Mass.—Brown v. Wimpenny, 132 N. 

E. 43. 239 Ma.ss. 278. 

Minn.—Loucks v. Priest, 167 N.W. 
280. 140 Minn. 41. 

Or.—^Keller v. Commercial Credit Co., 
40 P.2d 1018, 149 Or. 372, 96 A.L. 
R. 1235—Condlt v. Bodding, 33 P. 
2d 240, 147 Or. 299. 

Pa.—Rosenblurn v. Rosenblum, 181 
A. 583, 320 Pa. 103. 

S.D.—Pyne V. Risager, 203 N.W. 994, 
48 S.D. 266. 

(5) To monopolize certain busi¬ 
ness. — ^Werth V. Fire Companies' Ad¬ 
justment Bureau, 171 S.E. 255, 160 
Vo. 845. certiorari denied 51 S.Ct. 
74. 290 U.S. 659, 78 L.Ed. 570. 

(6) To oust member from frater¬ 
nal lodge.—Barker v. Jacob. 133 So. 
42.5. 172 La. 143. 

t7) To restrain interstate com¬ 
merce, and to monopolize it and sub¬ 
ject it to union control.—Pnited 
Mine Workers of America v. Coro¬ 
nado Coal Co., Ark.. 42 S.Ct. 670, 259 
U.S. 344, 66 L.Ed. 975, 27 A.L.R. 762. 
leave to present petition for rehear¬ 
ing granted 42 S.Ct. 587, reversing 
268 F. 829. 169 C.C.A. 549. 

(8) To Blander. 

Tex.—Blackwell v. Ship Channel De¬ 
velopment Co., Civ.App., 264 S.W. 
223. 

Wis.—Hkll v. Prankel, 197 N.W. 820, 
183 Wis. 247. 

AM JoBtifying Bonsiiit 

Where debtor charged creditor’s 
agent with false pretenses in secur¬ 
ing indorsement on note, but such 


agent was acquitted, evidence Justi¬ 
fied nonsuit in his action for con¬ 
spiracy brought against justice of 
peace before whom he appeared and 
persons who testified against him.— 
Tomai v. Savastano, 170 A. 615, 112 
N.J.Law 362. 

19. Mo.—Woosley ▼. Wells. 281 S. 
W. 695, 700. quoting Corpus Juris. 

Okl.—Nissen v. Andres. 63 r.2d 47. 
51. 178 Okl. 469. quoting Corpus 
Juris. 

Pa.—Ballantine v. Cummings, 70 A. 
646, 220 Pa. 621—Morrow v. Mor¬ 
row. 61 Pa.Super. 208, reversing 
45 Pa.Co. 472—Rulings v. Darling¬ 
ton. 57 Pa.Super. 535. 

S.C.—Goble v. American Ry. Express 
Co., 115 S.E. 900, 903, 124 SC. 19. 
quoting Corpus Juris. 

Tex.—Fernandez v. Cano, Civ.App., 
108 S.W.2d 310, error dismissed— 
Rowley v. Braly. Civ.App., 286 S. 
W. 241. 245. quoting Corpus Juris. 
Wash,—Federal Land Bank of Spo¬ 
kane V. McMinimee, 75 P.2d 138, 
193 Wash. 294—Hair v. Old Nut. 
Ins. Agency. 51 P.2d 398, 184 

Wash. 477—Dart v. McDonald. 182 
P. 628, 629. 107 Wash. 537, citing 
Corpus Juris, and declaring rule 
well supported. 

Facts and circumstances to show 
a fraudulent conspiracy must be in¬ 
consistent with an honest purpose 
and reasonably consistent only with 
intent to defraud.—Dart v. McDon¬ 
ald, supra. 

20. U.S,—U. S. V. Pan-American Pe¬ 
troleum Co., D.C.Cal., 6 P.2d 43, 
affirmed in part and reversed in 
part on other grounds Pan-Ameri¬ 
can Petroleum Co. v. U. S., C.C.A., 
9 F.2d 761, certiorari granted Pan- 
American Petroleum & Transport 
Co. V. U. S., 46 S.Ct. 356, 270 U.S. 
640, 70 L.Ed. 775, affirmed 47 S.Ct. 
416, 273 U.S. 456, 71 L.Ed. 734. 

Ill.—Sutton V. Workmeister, 164 Ill. 
App. 105. 

Ky.—Eustler v. Hughes, 101 S.W.2d 
917, 267 Ky. 200. 

Pa.—Biever v. Herr, 1 Pearson 610. 
Weight and sufficiency of evidence 
on criminal prosecution see infra 
S 93. 

21. 111.—Tribune Co. v. Thompson, 
174 N.E. 661, 342 Ill. 503—Fuller 
V. Garber, 16 N.E.2d 261, 296 111. 
App. 389—Sutton v. Workmeister, 
164 111.App. 105. 

Mo.—Woosley v. Wells, 281 S.W. 696 
—Walsh V. Walsh, 226 S.W. 236, 
285 Mo. 181—Abbott v. Miller, 41 
S.W.2d 898, 226 Mo.App. 277—Re-J 
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ger V. First Nat. Bank, 279 S.W. 
1053, 221 Mo.App. 54. 

Pa.—Morrow v. Morrow. 61 Pa.Super. 
208, reversing 43 Pa.Co. 472—Bie¬ 
ver v. Herr. 1 Pearson 510. 

Tex.—Fernandez v. Cano, Civ.App., 
108 S.W.2d 310, error dismissed— 
Rowley v. Braly, Civ.App., 286 S. 
W. 211, 245, quoting Corpus Juris 
—American Rio Grande Land & 
Irrigation Co. v. Bellman, Civ.App., 
272 S.W. 550. 

Wash.—Bowyer v. Bo.ss Tweed-Clip¬ 
per Gold Mines, 79 P.2d 713. 
Wis.—Lange v. Heckel, 176 N.W. 
788. 171 Wis. 69. 

Svldeuos of oonspiracy is sullloieut 
on proof of agreement to do unlaw¬ 
ful act, although the terms of the 
agreement and the time and place 
of forming it are not shown.—Mc¬ 
Donald v. Hall, 170 N.W. 68, 203 
Mich. 431. 

Proof ehowiug a concert of action 

in the commission of the unlawful 
acts, from which the natural or 
rea.sonable inference arises that they 
were in furtherance of a common de¬ 
sign of the alleged conspirators, is 
sufficient. 

U.S.—Calcutt V. Gcrlg, C.C.A.Tenn., 
271 F. 220. 

Cal.—Beeman v. Richardson, 196 P. 
774, 185 Cal. 280. 

Ga.—Holberl v. Allred. 102 S.E. 192, 
24 Ga.App. 727. 

Ill.—Tribune Co. v. Thomp.son, 174 
N.E. 561, 342 Ill. 503—I’eople v. 
Small. 150 N.E. 435, 319 111. 437. 
Ind.—Hamilton v. Cooley, 187 N.E. 
762, 99 Ind.App. 1—Hamilton v. 

Cooley. 184 N.E. 568, 99 Ind.App. 1. 
Iowa.—Reinertson v. Struthers, 207 
N.W. 247, 201 Iowa 1186. 

Kan.—Stoner v. Wilson, 36 P.2d 999, 
1004, 140 Kan. 383. 

Ky.—Streipe v. Liberty Mut. Ins. 

Co., 47 S.W.2d 1004, 243 Ky. 15. 
Minn.—Scheele v. Union Loan & Fi¬ 
nance Co., 274 N.W. 673, 200 Minn. 
554. 

Mo.—Medich v. Stippec, 73 S.W.2d 
998, 336 Mo. 796—Wooldridge v. 

Scott County Milling Co., App., 
102 S.W.2d 968—Burton v. Maupin, 
App., 281 S.W. 83. 

Okl.—Starmer v. Mid-West Chevrolet 
Corporation. 61 P.2d 786, 176 Okl. 
160. 

Prlma facie cast 

Proof of concerted action by de¬ 
fendants for purpose of cheating and 
defrauding plaintiff establishes pri- 
ma facie case of conspiracy.—Stam- 
baugh V. Haffa. 263 N.W.. 13 l7, 217 
Iowa 1161. 
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unstrained.22 The evidence must lead to belief; 
and must do more than raise a mere suspicion 
on which a conjecture or speculation as to the ex¬ 
istence of the conspiracy might be based.23 

Conspiracy generally may and must be establish¬ 
ed by a preponderance of the evidence ;24 but there 
is authority to the effect that it cannot be sustained 
by a mere preponderance of evidence since it is met 
by a presumption of innocence.25 

§ 31. Trial 

a. Instructions 


b. Questions of law and fact 

c. Verdict 

a. Instructions 

* The instructions shouid correctly and adequately 
charge the law of conspiracy, applicable to the facts 
and issues disclosed by the pleading and proof. 

The jury should be correctly and adequately in¬ 
structed as to the principles of the law of conspira¬ 
cy, in civil cases, applicable to the facts and issues 
disclosed by the pleading and proof,26 and as to the 


22. II.S.—U. S. v. Pan-American Pe- i 
Iroleum Co., D.C.Cal., 6 F.2d 43. I 
affirmed in part and reversed in 
part on other prrounds, C.C.A.. I’an- 
Ameriean Petroleum Co. v. U. S.. 

9 K.2d 7G1, certiorari granted Pan- 
American Petroleum & Transport 
Co. V. U. S.. 46 S.Ct. 356, 270 U.S. 
640, 70 L.Ed. 775, afTirmed 47 SCI. 
416, 273 U.S. 4F,6. 71 L.Ed. 734. 

Kan—ChiHler v. Kandall. 2.'i9 P. 687, 
124 Kan. 278. 

Ky.—Eu.stler v. Hutrhes, 101 S.W.2d 
917, 267 Ky. 200. 

Md.— Rent-A-Car Co. v. Globe & 
Rutuers Fire Ins. Co., 156 A. 847. 
161 Md. 249. 

Conspiracy may ba interred from 
evidence of the nature of the acts 
complained of, the individual and 
colleetive interest of the alb'Ked <‘on- 
spirators. the situation and r<*lation 
of the parties at the tune of the 
coinmj.s.sion of the acts, and i^juieral- 
ly all the circumstances piecediru? 
and attendiner the culmination of the 
claimed conspiracy. 

Cal.—Siemon v. Finkle, 213 P. 951, 
190 Cal. 611. 

Md.—Rent-A-Car Co. v. Globe & 
Rutjfers Fire Ins. Co., 156 A. 817, 
161 Md. 249. 

Similarity of letters held to anpport 
Inference of conspiracy 

Ill.—F. B. Miller Agrency v. Home 
Ins. Co., 276 IlLApp. 418. 

23. Ark.—Fidelity Mut. Life Ins. 
Co. V. Price, 20 S.W.2d 874, 180 
Ark. 214. 

Kan.—Chisler v. Randall, 259 P. 687. 
124 Kan. 278. 

Md.—Canton Lumber Co. v. L. H. 
Burton Lumber Co., 121 A. 834, 143 
Md. 9. 

Mo.—Woo.sloy V. Wells, 281 S.W. 695. 
700, quoting: Corpna Juris— Lamp- 
ton Realty Co. v. Hoyt. App., 80 S. 
W.2d 249, opinion quashed in part 
State ex rel. Hoyt v. Shain, 93 S. 
W. 992, 338 Mo. 1208, conformed 
to, App., Lampton Realty Co. v. 
Hoyt, 99 S.W.2d 145—Brueckle v. 
Pechan, App., 21 S.W.2d 903. 

N.C.—Edwards V. Ashcraft, 159 S.E. 
355, 201 N.C. 246—Swann v. Mar¬ 
tin, 132 S.E. 16, 191 N.C. 404. 


Okl.—NJsson V. Andres, 63 P.2d 47. 
51. 178 Okl. 469, quoting Corpna 
Juris. 

Or.—House v. Equitable Savinfcs & 
Loiin Ass’n. 50 l\2d 763, 151 Or. 
427—Keller v. Commercial Credit 
Co.. 40 P.2d 1018, 149 Or. 372, 96 
A.L.R. 123.5. 

Pa.—Kais(‘r v. Insurance Co. of 
North America. 117 A. 791. 792. 274 
I'a. 239, citing: Corpus Jnrii^Mer- 
chant.s', etc., Nat. Bank v. frinker, 
27 A. 838. 158 J»a. 17—Morrow v. 
Morrow, 61 Pa.Super. 208, revers¬ 
ing 4 3 Pa Co. 472 

Tex —Waco Drug Co. v. Hensley, 
Com.App., 34 S.W. 2d 832, reversing 
Hcn.sley v. Waco Drug Co., Civ. 
App.. 18 SW.2d 778—Rowley 
Braly, Civ.App. 286 S.W. 241, 245, 
quoting Corpus Juris— Underwood 
v. Winkcl, Civ App., 249 S.W. 1111. 
Conducive conditions 

Showing (hat conditions were such 
as to iie conducive to perpetration 
of fraud was not enough to show 
f’onspiracy to defraud, since fraud is 
never presumed, but must be proved. 
—Warren v. De Long, 60 P.2d 608. 
57 Nev. 148, denying rehearing 69 P. 
2d 1165, 57 Nev. 131. 

Xnslnnatlon or innuendo is not suf¬ 
ficient to prove conspiracy.—Brucc- 
kle V. Pechan, Mo.App., 21 S.W.2d 
903. 

84. U.S.—United Electric Coal Co. 
V. Rice, D.C.lll., 22 F.Supp. 221. 

Ill.—Martin v. Leslie, 93 Ill.App. 44. 
N.C.—Rice v. Adams, 62 S.E. 774, 149 
N.C. 29. 

Pa.—Kaiser v. Insurance Co. of 
North America, 117 A. 791, 792, 274 
Pa. 239, citing Corpus Juris. 

Tex.—Rowley v. Braly, Civ.App., 286 
S.W. 241, 245. quoting Corpus Ju¬ 
ris. 

Wis.—Kile V. Anderson, 196 N.W. 

762, 182 Wis. 467. 

12 C.J. p 640 note 94. 

85. Or.—Title & Trust Co. v. Securi¬ 
ty Buildings Corporation, 277 P. 85, 
129 Or. 262. 

86. Conn.—Williams v. Maislen, 166 
A. 456, 116 Conn. 433. 

Ill.—Kovar v. Bremer, 18 N.E.2d 656, 
294 IlLApp. 225. 

1049 


Iowa.—Allen v. Kirk, 47 N.W. 906, 81 
Iowa 658. 

Ky.—Crume-Hundley Oil Co. v. Bell, 
49 S.W.2d 308, 243 Ky. 631. 

Minn.—Backe v. Curtis, 166 N.W. 
488, 139 Minn. 64. 

Mo.—Kirby v. Davis. App., 91 S.W.2d 
21.5—Abbott V. Miller, 41 S.W.2d 
898, 226 Mo.App. 277—Burton v. 
Maupin, App., 281 S.W. 83. 

Tex.—Griffin v. Pulaline Ins. Co., 
Com.App., 235 S.W. 202. reversing 
l*alatine Ins. Co. v. Griffin, Civ. 
App., 202 S.W. 1014. set aside on 
other grounds OrifTin v. Palatine 
Ins. Co.. Com.App., 238 S.W. 637. 
Wis.—Kile v. Anderson, 196 N.W. 
762. 1S2 Wis. 467. 

ZUBtructioiiB held proper 

(1) As properly defining “conspira¬ 
cy."—Rice v. Gray. 34 S.W.2d 667, 
225 Mo.App. 890. 

(2) As to causal connection be¬ 
tween overt acts and plamtiff’s In¬ 
juries—Wooldridge v. S<‘ott County 
Milling Co., Mo.App., 102 S.W.2d 958. 

(3) As to negligence of conspira¬ 
tors having bearing on Is.sue of 
fraudulent conspiracy.—Getsinger v. 
Corbell, 125 S.E. 180, 188 N.C. 653. 

(4) As to the method of proving 
c'on.spinicy. 

Kan—Drysdale v. Wetz, 171 P. 653, 
102 Kan. 680. 

Mich.—Wernette v. Bradfield, 206 
N.W. 491. 233 Mich. 23. 

(5) As to right of plaintiff to re¬ 
cover from members combining to 
expel him from union.—Walsh v. 
Judge, 179 N.E. 264, 258 N.Y. 76, re¬ 
versing 249 N.Y.S. 803, 233 App.Div. 
651. 

(6) As to conspiring to prevent 
plaintiff from obtaining insurance.— 
Palatine Ins. Co. v. Griffin, Tex.Civ. 
App., 202 S.W. 1014, reversed on oth¬ 
er grounds Griffin v. Palatine Ins. 
Co., Com.App., 235 S.W. 202, set aside 
238 S.W. 637. 

(7) As to liability of attorney and 
client for conspiring to bring ground¬ 
less suits.—Eyak River Packing Go. 
v. Huglen, 265 P. 123, 143 Wash. 229, 
affirmed 267 P. 638, 143 Wash. 829. 
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persons who must be found to have united in the 
confederacy and if the tort is one that may be 
committed by one defendant alone, plaintiff is enti¬ 
tled to an instruction covering his right to a verdict 
against one defendant if they do not find the exist¬ 
ence of a conspiracy.28 An instruction which au¬ 
thorizes the jury to render a verdict for plaintiff 
without finding that he was deceived and defrauded 
by defendants because of their actions or conduct in 
pursuance of the conspiracy is erroneous.^^ 

As in other civil actions, an instruction should be 
given only when it is sustained by the evidence,3® 
must not be misleading,and may properly be re¬ 
fused if it is on an immaterial matter,®^ or is cov¬ 
ered by other instructions given.^^ 

As to testimony of accomplice^ Where the acts 
and declarations of one of the alleged conspirators 
have been received in evidence, the court should 
point out the distinction between evidence admitted 
to establish the confederacy and that to be consid¬ 


ered after the conspiracy is found to exist, and 
should also instruct as to the weight and value of 
the uncorroborated testimony of the alleged accom¬ 
plice and the caution to be exercised in considering 
it.M 

b. Questions of Law and Fact 

Questions of fact as to the conspiracy and acts done 
thereunder are, generally, to be determined by the Jury; 
and questions of law are to be determined by the court. 

As in other civil actions, a question of fact as to 
the conspiracy or acts done thereunder, is for the 
jury to determine and should be submitted to them, 
if the evidence thereon is sufficient to go to the jury 
and is conflicting or of a doubtful character but 
the question becomes one of law for the court to 
determine, and should not be submitted to the jury, 
if the evidence thereon is insufficient to go to the 
jury, or is of such a character that but one conclu- 


‘‘Boslgn*’ aad "pnrpoao** arc ayaon- 

ymona as respects their use in a 
chargre statinf; the issues made by 
the pleadinirs*—Roush v. Patton. 165 
N.E. 363. 30 Ohio App. 328. petition 
dismissed 166 N.E. 203. 119 Ohio St. 
658. 

Babmittiiic dofooao 

Where, in an action for conspiracy 
to ruin plaintifT's reputation and 
business, defendants introduced evi¬ 
dence that plaintiffs with full knowl¬ 
edge of the conspiracy and its plans 
employed one of the persons actively 
engaged therein to aid and assist in 
carrying out the overt acts relied 
on as a basis for damages, the re¬ 
fusal of an instruction submitting 
such defuse was erroneous.—Man- 
gum Electric Co. v. Border. 122 P. 
1002, 101 Okl. 64. 

27. Iowa.—^Hines v. Whitehead, 99 
N.W. 1064, 124 Iowa 262. 

Mo.—^Wooldridge v. Scott County 
Milling Co.. App.. 102 S.W.2d 968. 
12 C.J. p 646 note 76. 

2B. Minn.—Sllliman v. Dobner, 206 
N.W. 696, 165 Minn. 87. 

Mo.—^Jackson v. Scott County Mill¬ 
ing Co., App., 118 S.W.2d 1064. 

29. Vt.—Sheple v. Page. 12 Vt. 619. 
aa Mo.—^Burton v. Maupin, App., 
281 S.W. 83. 

12 C.J. p 646 note 76. 

Mvldsnoa bdld to justify Instmotion 

(1) As to the meaning of a con¬ 
spiracy, and that if the fair prepon¬ 
derance of the evidence did not sub¬ 
stantiate the charge the jury should 
find for defendants—Rosenberg v. 
Nelson, 177 N.W. 669, 146 Minn. 466. 

(2) Submitting case to jury on is¬ 
sue of fraud alone, notwithstanding 
evidence did not show conspiracy.— 


Becker v. Thompson. 76 S.W.2d 867, 
336 Mo. 27. 

12 C.J. p 646 note 76 [a]. 

31. Ind.—Hewitt v. Westover, 168 
N.E. 631. 86 Ind.App. 606. 

Mo.—Burton v. Maupin, App., 281 S. 
W. 83. 

Tex.—^Palatine Ins. Co. v. Griffin, Civ. 
App.. 202 S.W. 1014. reversed on 
other grounds Griffin v. Palatine 
Ins. Co., Com.App.. 236 S.W. 202, 
set aside 238 S.W. 637. 

Zastmotlons held misleading 

(1) In an action against defendants 
for conspiring to injure plaintiff’s 
business, an instruction that the un¬ 
lawful means or act. as the case might 
be, in the charge of conspiracy, is 
not actionable, however malicious or 
injurious, unless some right of plain¬ 
tiff was violated thereby, is mislead* 
ing, since, if an unlawful and ma¬ 
licious act results in pecuniary in¬ 
jury, a legal right has been violated. 
—^Brown v. American Freehold I^and 
Mortg. Co., Tex.Civ.App., 81 S.W. 824, 

I 82 S.W. 1056. 

! (2) In an action against the offi¬ 

cers and directors of a corporation 
for a conspiracy to defraud by false 
representations in a sale of stock, an 
instruction that defendants would not 
I be liable for fraudulent representa¬ 
tions, unless they took part in the 
sale of stock, is misleading, since, 
although not taking part directly in 
the sale, by representations by way 
of advertisement, etc., they might 
I have induced plaintiff to purchase the 
stock.—^Hewitt v. Westover, 168 N.E. 
631, 86 Ind.App. 606. 

39^ Ind.—^Hewitt v. Westover, supra. 
Okl.—^Mangum Electric Co. v. Bor¬ 
der, 222 P. 1002, 101 Okl. 64. 
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33. Minn.—Backe v. Curtis, 166 N. 
W. 488. 139 Minn. 64. 

34. Iowa.—^Wiggins v. Leonard, 9 
Iowa 194. 

—Tnguanzo v. Salomon, 3 Daly 
163. 

12 C.J. p 646 note 7T. 

35. Cal.—Flores v. Toffelmier, 276 
P. 825, 97 Cal.App. 796—Brewis v. 
Toffelmier, 276 P. 879, 97 Cal.App. 
329. 

Iowa.—Faust v. Parker, 213 N.W. 
794, 204 Iowa 297, opinion supple¬ 
mented 216 N.W. 236—Rcinertson 

V. Struthers. 207 N.W. 247. 201 
Iowa 1186. 

Kan.—Stoner v. Wilson, 36 P.2d 999, 
140 Kan. 383—School Dist. No. 6 
of Leavenworth County v. Forrier, 
261 P. 426, 122 Kan. 16—Pr€*wett v. 
Sholl, 242 P. 149, 120 Kan. 168— 
Yates V. Garden City Sugar and 
Land Co., 231 P. 1034, 117 Kan. 
406—Rickel v. Atwood Equity Co¬ 
op. Ezch.. 216 P. 1016. 113 Kan. 
692. 

Md.—Canton Lumber Co. v. L. H. 
Burton Lumber Co., 121 A. 834. 143 
Md. 9. 

Minn.—Terxian v. Carlson, 222 N.W. 
921, 176 Minn. 219—Backe v. Cur¬ 
tis. 165 N.W. 488, 139 Minn. 64. 
Mo.—^Burton v. Maupin, App., 281 S. 

W. 88. 

Mont.—Biering v. Ringling, 240 P. 
829, 74 Mont. 176. 

Neb.—Patton v. Rapp, 276 N.W. 316. 
Okl.—Starmer v. Mid-West Chevro¬ 
let Corporation. 61 P.2d 786, 176 
Okl. 160. 

S.C.—^Mrs. Hall's Cafeteria v. Phes- 
niz Ins. Co. of Hartford. Conn., 
122 S.E. 680. 128 S.C. 209. 

Wis.— ^Boyce v. Independent Clean¬ 
ers. 240 N.W. 182, 206 Wis. 621. 
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sion can be reasonably drawn therefrom,in which 
case the court alone should dispose of the ques¬ 
tion, as by granting a nonsuit or directing a ver- 
dict.37 

Subject to these rules, the following questions are 
generally held questions of fact for the jury: The 
existence of the alleged conspiracy,^* whether or 


not a particular defendant participated in and is lia¬ 
ble for the conspiracy,** whether the act was the 
ordinary and probable effect of the common design 
of the conspiracy or whether it was a fresh and in¬ 
dependent product of the mind of one of the con¬ 
spirators, outside of, or foreign to, the common de¬ 
sign,^* the intent with which an act charged to re- 


3& Ark.>—Fidelity Mut. Life Ins. Co. 

V. Price, 20 S.W.2d 874, 180 Ark. 
214. 

Ga.—Summerour v. Medlin, 172 S.E. 

836, 48 GcuApp. 403. 

111.—Lamont v. S. R. Moss Cigar Co., 
218 lll.App. 436. 

Iowa.—Stambaugh v. Haifa, 253 N. 

W. 137, 217 Iowa 1161—Roggen- 
sack V. Winona Monument Co., 233 
N.W. 493, 211 Iowa 1307. 

Ky.—Bustler v. Hughes, 101 S.W.2d 
917, 267 Ky. 200. 

Minn.—Rosenberg v. Nelson, 177 N. 

W. 659. 145 Minn. 455. 

Mo.—Abbott V. Miller. 41 S.W.2d 898, 
226 Mo.App. 277—Creen v. Ed¬ 
monds, App., 245 S W. 378. 

Or.—Gabriel v. Collier. 29 r.2d 1025. 
146 Or. 247—Pitts v. King, 15 P. 
2d 379, 141 Or. 23, modified on 

other grounds 15 P.2d 472, 141 Or. 
23. 

Tex.—Waco Drag Co v. Hensley, 
Com.App., 34 S.W.2d 832, reversing 
Hensley v. Waco Drug Co., Civ. 
App., 18 S.W.2d 778-—AlrKee v. Ma¬ 
thias, Clv.App., 83 .S\V.2d 744, er¬ 
ror dismissed. 

Wash.—Hnir v. Old Nnt. Ins. Agency, 
51 P.2d 398. 184 Wash. 477-Mitch¬ 
ell V. Berg, 210 P. 194, 122 Wa.sh. 
127. 

37. Fla.—Quigg v. Helm, 161 So. 55. 
119 Fla. 693. 

Ga.—Burkhalter v. Dukes. 184 S.E. 
634, 62 Ga.App. 826—.Summerour 

V. Medlin, 172 S.E. 836. 48 Ga-App. 
403. 

Ill.—Lamont v. S. R. Moss Cigar Co., 
218 lll.App. 436. 

Iowa.—Raible v. Bernstein, 229 N.W. 
763, 209 Iowa 1083—Bennison v. 
Justice. 168 N.W. 90. 

Mo.—Abbott V. Miller. 41 S.W.2d 898, 
226 Mo.App. 277. 

Neb.—Reid v. Brechet, 220 N.W. 690, 
117 Neb. 411, rehearing denied 221 
N.W. 17, 117 Neb. 411. 

S.C.—Jennings v. Southern Standard 
Ins. Co.. 174 S.E. 433. 172 S.C. 496. 
Tex.—^Underwood v. Winkel, Civ.App., 
249 S.W. 1111. 

Vt.—^Arnold v. Somers. 106 A. 260, 92 
Vt. 612. 

ironsnit is Jnstlfled, and properly 
entered, where the evidence on the 
part of plaintiff fails to establish 
that defendants unlawfully conspired 
to defraud him. or unlawfully pre¬ 
vented the legal assertion of his 
rights.—Stoker v. Amann, 88 Pa.Su- 
per. 367. 

3a U.S.—Barry v. Legler« C.C.A.MO., 


39 F.2d 297—United Mine Workers 
of America v. Coronado Coal Co., 
Ark., 258 F. 829, 169 C.C.A. 649. re¬ 
versed on other grounds 42 S.Ct. 
670, 269 U.S. 344, 66 L.Ed. 976, 
27 A.L.R. 762, certiorari denied and 
leave to present petition for re¬ 
hearing granted 42 S.Ct- 587—Cog- 
gey V. Bird. N.Y., 209 F. 803, 126 
C.C.A. 527. 

Cal.—Wells V. Lloyd, 66 P.2d 617, 6 
Cal.2d 70. 

Ind.—Berns v. Usrey. 156 N.E. 717, 
86 Ind.App. 38. 

Iowa.—Reinertson v. Consolidated 

Chemical Products Co., 216 N.W. 
68. 205 Iowa 417—Faust v. Parker, 
213 N.W. 794, 204 Iowa 297, opin¬ 
ion supplemented 215 N.W. 236— 
Reinertson v. Strulhers, 207 N.W. 
247. 201 Iowa 1186—Yocum v. Hu- 
sted. 167 N.W. 663, 185 Iowa 119. 
Kan.—Stoner v. Wilson, 36 P.2d 999. 
140 Kan. 383—Prewett v. Sholl, 242 
P. 149, 120 Kan. 158—Yates v. Gar¬ 
den City Sugar and Land Co., 231 
P. 1034, 117 Kan. 405. 

Mass.—See v. Nesson, 144 N.E. 238, 
249 Mass. 306. 

Minn.—Silliman v. Dobner, 205 N.W. 
696, 165 Minn. 87—Jakula v. Star- 
key, 200 N.W. 811, 161 Minn. 68. 
Mo.—Jackson v. Scott County Mill¬ 
ing Co.. Apr)., 118 S.W.2d 1054— 
Wooldridge v. Scott (''ounty Mill¬ 
ing Co.. App., 102 S.W.2d 958—Kir¬ 
by v. Davis, App., 91 S.W.2d 215. 
Neb.—Beemer v. Hager, 255 N.W. 12, 
127 Neb. 287. 

Ohio.—Liston v. Statler, 9 Ohio App. 
398. 

Okl.—Pelt V. Westlake, 174 P. 1041, 
68 Okl. 294. 

Tex.—Vittitoe v. Junkin, Civ.App., 64 
S.W.2d 166, error dismissed. 

Wash.—Eyuk River Packing Co. v. 
Huglen, 256 P. 123. 143 Wash. 229, 
amrrned 267 P. 638, 143 Wash. 229. 
12 C.J. p 645 note 81. 

Conspiracy Is qnosttoa for court 

where the evidence of Joint partici¬ 
pation is undisputed or so preponder¬ 
ant as to come within the accepted 
rule governing directed verdicts.— 
Barry v. Legler, C.C.A.Mo., 39 F.2d 
297. 

Bvidsnos held InsnilloleBt to Justify 
snbxnissiou of issua of conspiracy 

U.S.—Pernandina Shipbuilding & Dry 
Dock Co. v. Peters, C.C.A.Fla., 18 
P.2d 277. 

Ark.—State ex rel. Attorney General 
V. Broadaway, 98 S.W.2d 1248, 192 
Ark. 684. 


Iowa.—Bennison v. Justice, 168 N.W. 
90. 

Mich.—Sobln v. Frederick, 811 N.W. 
71. 236 Mich. 601. 

Minn.—Benton v. Bowler, 237 N.W. 
424. 183 Minn. 684—^Leibel v. Gold¬ 
en. 163 N.W. 991, 138 Minn. 90. 
N.C.—^Edwards v. Ashcraft, 169 S.E. 
365. 201 N.C. 246. 

Okl.—Nissen v. Andres. 68 P.2d 47, 
178 Okl. 469. 

Vt.—Arnold v. Somers, 106 A. 260, 
92 Vt. 612. 

Wash.—Sheffield v. Baker. 266 P. 924. 
144 Wash. 1. 

Bvldsuos creating mere snspioion 
of conspiracy is not sufficient to Jus¬ 
tify subinission of the issue to the 
jury.—Swann v. Martin, 132 S.E. 16, 
191 N.C. 404. 

39. U.S.—Barry v. Legler, C.C.A.Mo., 
39 P.2d 297. 

Mass.—Jacobs v. Anderson. 138 N.E. 

314. 24 4 Mass. 125. 

Minn.—Jakula v. Starkey, 200 N.W. 
811, 161 Minn. 68—Ba<*ko v. Cur¬ 
tis, 165 N.W. 488, 139 Minn. 64. 
Mo. — Abbott V. Miller, 41 S.W.2d 898, 
226 Mo.App. 277—McCarty v. Hem- 
ker, App., 4 S.W.2d 1088. 

N.Y.—Hornstein v. Podwitz, 234 N. 
Y.S. 429, 226 App.Dlv. 63, appeal 
dl.smlHSPd 173 N.E. 674, 264 N.Y. 
443, 84 A.L.R. 1, affirming 229 N. 
Y S. 159, 224 App.Dlv. 11. and 241 
N.Y.S. 12.3, 229 App.Dlv. 167. 

Tex.—Walker v. Dawley, Civ.App., 4 
S.W.2d 169, error dismissed. 

Wis.—Schultz v. Frankfort, etc.. Ins. 
Co., 139 N.W. 386, 161 Wls. 637, 43 
L.R.A..N.S., 620. 

12 C.J. p 646 note 82. 

Bvldsnoe held insnffieient to go to 
Jury as to participation In conspir¬ 
acy 

III.—Brandt v. Brandt, 8 N.E.2d 96. 
286 lll.App. 161. 

Mo.—Wolfersberger v. Miller, 89 S. 

W.2d 758, 327 Mo. 1160. 

Okl.—Starmer v. Mid-West Chevro¬ 
let Corporation, 61 P.2d 786. 175 
Okl. 160. 

Tex.—Underwood v. Winkel, Civ.App., 
249 S.W. 1111. 

If there is no evldsnoe tending to 
establish gnilty complicity on the 
part of one of defendants, the Jury 
should be instructed that they are 
bound to render a verdict of not 
guilty as to him.—^Benford v. Banner, 
40 Pa. 9. 80 Am.D. 546. 

4i(k Cal.—^Wells v. Lloyd, 66 P.Sd 
617. 6 Cal.2d 70. 
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suit in & conspiracy was done,*^ whether the acts 
complained of were malicious or without just cause 
or excuse,^2 whether deceitful and fraudulent means 
were used as alleged, or plaintiff was deceived by 
them to his injury,^* whether money demanded by 
labor unions of an employer was paid under du¬ 
ress,^ ^ whether plaintiff sustained the injuries claim¬ 
ed,^ ^ or whether a particular witness shall be be¬ 
lieved.^® In determining such questions, if a con¬ 
cert of action is shown, evidence of the various 
transactions, although admitted as to a part of the 
defendants, may be considered by the jury as to all 
of them.^^ However, before circumstantial evi¬ 
dence may be submitted to the jury to prove a con¬ 
spiracy the court must be satisfied that it is sufficient 
to prove the agreement and damage, as the first 
duty rests with the court to say whether the acts 
and circumstances proved are sufficient in law to 
establish the conspiracy, and it should not leave such 
questions to the jury.^* 


Legality of conspiracy. Whether a conspiracy is 
legal or illegal is a question of law depending on 
the facts proved as to the nature of the conspira¬ 
cy,^® such as whether a particular strike is law¬ 
ful.®® 

c. Verdict 

A verdict or finding mutt be sustained by the plead¬ 
ing and proof; and, generally, It may be for any one 
or more of the defendants. 

As in other civil actions, the verdict or findings, 
in an action for a conspiracy, must be sustained by 
the pleading and the evidence,®^ and must deter¬ 
mine the issues tried but need not include find¬ 
ings as to immaterial matters.®® 

Against one or more defendants. As a general 
rule, as the gravamen of the action is the damage 
and not the conspiracy, as stated supra § 21, a ver¬ 
dict or judgment may be rendered against any one 
or more of defendants, and in favor of the oth¬ 
ers,®^ as the rule as laid down in Corpus Juris, 


Or.—Johnson v. Oregon Stevedoring 
Co., 270 P. 772. 128 Or. 121. 

3 2 C.J. p 646 note 83. 

41. N.Y.—Place v. Minster, 66 X. 
Y. 89. 

Bvlde&oe held 811001011.1 to go to 
jury on question whether local labor 
organization, in conducting a local 1 
strike and attempting to break up 
a mine operators' plan to operate 
nonunion mines, pursuant to an al¬ 
leged conspiracy, intended to inter¬ 
fere with interstate commerce or 
nonunion competition in such com¬ 
merce with union operators.—Coro¬ 
nado Coal Co. v. United Mine Work¬ 
ers of America, Ark., 45 S.Ct. 551, 
268 U.S. 295, 69 L.Ed. 963. modifying. 
C.C.A., Finley v. United Mine Work¬ 
ers of America, 300 F. 972. 

42. Tex.—St. Louis, etc., R. Co. v. 
Thompson, 113 S.W. 144, 102 Tex. 
89. 3 9 Ann.Cas. 1250. 

Wis.—Schultz v. Frankfort Mar., etc.. 
Ins. Co., 139 N.W. 386, 151 Wis. 
537. 43 L.R.A..N.S., 620. 

4% Minn.—Scheele v. Union Loan & 
Finance Co., 274 N.W. 673. 

Mo.—Burton v. Maupin, App., 281 6. 
W. 8.1. 

Vt.—Sheple v. Page, 12 Vt. 519. 

44. Mo.—Burke v. Pay, 107 S.W. 
408, 128 Mo.App. 690. 

46. Mich.—Ellsworth v. Massacar, 
184 N.W. 408. 215 Mich. 511. 

46. N.Y.—Ynguanzo v. Salomon, 3 
Daly 153. 

47. Ind.—Berns v. Usrey, 155 N.E. 
717, 86 lnd.App. 38. 

48. Pa.—Rosenblum v. Rosenblum. 
181 A. 683, 320 Pa. 10*3—Ballan- 
tine V. Cummings, 70 A. 646, 220 
Fa. 621. 


Withdrawal of issue as error 

It is error for the court to with¬ 
draw the consideration of the issue 
of conspiracy from the jury, unless 
the court can say as a nmltcr of law 
that there is no proof whatever tend¬ 
ing to establish a conspiraey.—Lis¬ 
ton V. Statler, 9 Ohio App. 398. 

49. U.S.—^Albert Pick-Barth Co. v. 

I Mitchell Woodbury Corporation, C. 

C.A.Mass.. 57 F.2d 96, certiorari 
denied Albert Pick-Barth Co. v. 
Mitchell Woodl»ury Co., 62 S.Ct. 
503. 286 U.S. 552, 76 L.Ed. 1288. 

50. Ma.ss.—Cornelller v. Haverhill 
Shoe Mfrs.' Assoc., 109 N.E. 643, 
221 Mass. 654, L.R.A.1916C 218— 
Burnham v. Dowd, 104 N.E. 841, 
217 Mass. 351. 61 L.R.A.,N.S., 778 
—De Miniro v, Craig, 94 N.E. 317, 
207 Mass. 593, 42 L.R.A.,N.S., 1048. 

51. U.S.—United Mine Workers of 
America v. Coronado Coal Co., 
Ark., 258 P. 829. 169 C.C.A. 649, 
reversed on other grounds 42 S.Ct. 
570, 259 U.S. 344, 66 L.Ed. 975, 27 
A.L.R. 762, certiorari denied and 
leave to present petition granted 
42 S.Ct. 687. 

**Che»t and dsfrand’’ 

Under a complaint for conspiracy 
to “cheat and defraud** plaintiff by 
causing a breaking into his place of 
business and taking of goods there¬ 
from, a finding of a conspiracy to 
rob plaintiff is not a material vari¬ 
ance and is cured by a general find- 1 
ing of the issues for plaintiff, as 
the words “cheat and defraud," I 
which usually mean to induce a per¬ 
son to part with the possession of 
property by reason of intentionally 
false representations relied on by 
such person to his harm, could be re- 

1052 


I Jected as surplusage.—Antonio Pepe 
Co. V. Apuzzu, 120 A. 681, 98 Conn. 

I 87. 

52. Cal—Kittle Mfg. Co. v. Davis, 
47 P.2d 1089, 8 Cal.App.2d 604. 

Finding held InsnAcient 

In an action for a conspiracy to 
violate a contract, a finding that 
defendant took out a patent in or¬ 
der that a codefendant might stand 
harmless as to contracts which ex¬ 
isted between sueh codefendant and 
plaintitT is insufficient as a finding 
on the issue of a fraudulent conspir¬ 
acy between defendant and codefend¬ 
ant.—^Krttle Mfg. Co. V. Davis, supra. 

53. Wis.—Lange v. Heckel, 176 N. 
W. 788, 171 Wis. 69. 

Zh action for conspiraey to ds- 
frand, it is not necessary that the 
jury rendering a verdict against de¬ 
fendants should slate whether they 
found them guilty of fraud, consist¬ 
ing in Inducing the intoxication of 
plaintiff, or for other reasons, since 
if the purpose of their operations 
has been accomplished, the methods 
used are immaterial.—Lange v. Hec¬ 
kel, supra. 

54. U.S.—Barry v. Legler, C.C.A. 
Mo., 39 F.2d 297. 

Iowa.—Faust v. Parker, 213 N.W. 
794, 204 Iowa 297, opinion supple¬ 
mented 215 N.W. 236. 

Mich.—^Auto Workers’ Temple Ass'n 
V. Janson, 198 N.W. 992, 993, 227 
Mich. 430, quoting Oorpns Farls. 
Mo.—Medich v. Stippec, 73 S.W.2d 
998, 336 Mo. 796. 

N.J.—Boesch v. Kick, 116 A. 796, 97 
N.J.Law 92. 

Ohio.—MacBride v. Gould, 3 Ohio N. 
P.,N.S.. 469. 

Or.—^Keller v. Commercial Credit Co., 
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which has been quoted and cited with approval, is 
that if plaintiff fails in the proof of a conspiracy 
or concerted design, he may still recover damages 
against one or more of defendants shown to be 
guilty of the tort without such agreement,and is 
not entitled to a verdict against defendants whom 
he does not prove participated in the wrong/^® 
However, a verdict or judgment in favor of one 
defendant and against others cannot be rendered 
where the tort is actionable only when committed 
under an unlawful conspiracy by two or more, and 
recovery may be had only where the unlawful con¬ 
spiracy is established,®'^ as where the acts charged in 
the declaration are of such a nature that they could 


not be committed by one defendant alone.®* 

A verdict and judgment may be rendered against 
all of defendants only where the evidence shows 
that they all participated in the conspiracy to com¬ 
mit a joint wrong;®* and it has been held that 
where it is alleged and proved that the wrong was 
a joint wrong, in which all defendants participated, 
a verdict or finding should be either for or against 
all of defendants.®* 

§ 32. Judgment and Review 

The general rules, In civil cases, control as to ques¬ 
tions relating to the Judgment and matters of review. 


40 P.2(l 1018, 1020, 149 Or. 372, 
cl 1 mgr Corpus Juris. 

12 C.J. p 64 6 note 91. 

Action for injury to business 

In an ai-tion for conspiracy to in¬ 
jure and destroy anoth^'r’s bu.'^incss 
by withdrawing and inducinK: oth(‘ra 
to withdraw their patronage through 
false and malicioiia reports, the gist 
of the action is the injury to plain¬ 
tiffs’ business, not the eonspiruev, 
and if those accused, or any of them, 
arc shown to have dope the acts 
complained of, the verdict and judg¬ 
ment may he against such <'f th“m 
as may have contributed to the in¬ 
jury.—Swartz V. Kay, 109 S.E. 822, 
89 W.Va. 641. 

Intentional injury by one 

A verdict may be rendered against 
one defendant alone on proof that 
he intentionally inflicted injury 
through persuasion or by false rep¬ 
resentations instigated by malice.— 
I.iouis Kamm, Inc., v. Flnik, 175 A. 
62, 113 N.J.I..aw 582, 99 A.UR. 1. 

At common law on writ of con¬ 
spiracy, which has since become ob¬ 
solete, It was necessary that at least 
two should be joined and found 
guilty. One could not be found 
guilty and the other acquitted. 

Mich.—^Auto Workers’ Temple Ass’n 

V. Janson, 198 N.W. 992, 993, 227 
Mich. 430, quoting Corpus Juris. 

N.Y.—Jones v. Baker, 7 Cow. 445. 
65. Ala.—Howard v. McCarson, 110 
So. 296, 298, 215 Ala. 251, quoting 
Corpus Juris— Humphrey v. Terry, 
89 So. 607, 608, 206 Ala. 249, quot¬ 
ing Corpus Juris. 

Del.—Diver v. Miller. 148 A. 291, 4 

W. W.IIarr. 207. 

Iowa.—Boom v. Boom, 220 N.W. 17, 
206 Iowa 70—Dickson v. Young, 
210 N.W. 452, 202 Iowa 378—Jahr 
V. Steffen, 174 N.W. 109, 187 Iowa 
168. 

Kan.—Stoner v. Wilson, 36 P.2d 999, 
140 Kan. 883—Hutson v. Imperial 
Royalties Co.. 13 l’.2d 298, 299, 135 
Kan. 718, quoting Corpus Jtirls. 
Me.—Franklin v. Erickson. 146 A. 
437, 12S Me. 181. 


Minn.— Silliman v. Dobner. 205 N.W. 
696. 698. 165 Minn. 87, citing Cor¬ 
pus Juris. 

Mo.—Medich v. Slipper. 73 S W.2d 
998. lOin, 335 Mo 796, citing Cor¬ 
pus Juris —Jackson v. Scott Coun¬ 
ty Milling Co, App., 118 S.W.2d 
10.51, 1057. citing Corpus Juris— 
Grubb V. Curry. App., 72 S.W.2d 
863—Holt V. Williams, 240 S.W. 
864. 210 Mo.App 470. 

Mont.—Pyles v. Armstrong, 276 P. 
753, 756. 84 Mont. 33K, quoting 

Corpus Juris. 

Neb,—Dunbior v. Mengedohl, 230 N. 
W. GH9, 672, 119 Neb. 706, citing 

Corpus Juris. 

Ncv.—Dixon V. City of Reno, 187 P. 
308. 43 Ncv. 313. 

Or.—^Keller v. Commercial Credit Co., 
40 r.2d 1018, 1020. 149 Or. 372, 96 
A.D.R. 1235, citing Corpus Juris 
—Gabriel v. Collier, 29 P.2d 1025, 
146 Or. 247. 

S.C—Goble V. American Ry. Express 
Co., 116 S.E. 900. 903, 124 S.C. 19, 
quoting Corpus Juris. 

Wis.—Kile V. Anderson, 196 N.W. 

762, 182 WIs. 467. 

12 C.J. p 585 note 89. 

Zmplioation that conspiracy did not 
exist 

Mo.—Jackson v. Scott County Mill¬ 
ing Co.. App., 118 S.W.2d 1054. 

6A La.—Scott V Brennan, 109 So. 
822, 161 La. 1017, 48 A.L.U. 1143, 
modifying 5 La.App. 4 5. 

Mo.—Holt V. Williams, 240 S.W. 864, 
210 Mo.App. 470. 

Or.—Rouse v. Equitable Savings & 
Loan Ass’n, 60 P.2d 763, 151 Or. 
427. 

Zf there is no finding that certain 
defendants were parties to the al¬ 
leged conspiracy, there can be no re¬ 
covery against them.—Sutton v. 
Bunnell, 167 N.E. 731, 91 Ind.App. 
427. 

57. S.C.—Goble v. American Ry. 
Express Co., 115 S.E. 900, 124 S. 
C. 19. 

Tex. — St. Louis, etc., R. Co. v. 
Thompson, 113 S.W. 144. 102 Tex. 
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89. 19 Ann.Cas 1250, reversing. 

Civ.App. 108 S.W. 453. 

12 C.J. p 646 note 92. 

58. Mo.—Jackson v. Scott County 
Milling Co.. App., 118 SW.2d 1054 
- Tfolt V. Williams, 240 S.W. 864, 

210 Mo.App. 470. 

N.Y.-'Carroll Hidg. Corporation v. 
Louis Greenberg T’lumidng Sup¬ 
plies. 214 N.Y.S. 42. 216 App Div. 
268. affirmed 155 N.E. 890, 244 N. 

Y. 54.3. 

Ohio—MaeBride v. Gould, 3 Ohio N. 

V. N.S., 469. 

Or--Rouse v. Equitable Savings & 
Tioan Ass’n, 50 P.2d 763, IBl Or. 
427. 

12 <\J. p 616 note 93. 

Conspiracy gravamen of action 

In an action for damages for in¬ 
juries caused by a conspiracy by de- 
f(‘ndants to evict plainUffs from 
leased premises, it is not error to 
instruct the Jury that they could not 
find a verdict against but one of de¬ 
fendants, but must And a verdict at 
least against two. If finding for 
plaintiffs at all, the ground of plain¬ 
tiff’s uetlon being that the damages 
claimed resulted from the conspir¬ 
acy, so that the conspiracy was the 
gravamen of plaintiff’s complaint, 
and not the damages.—Landau v. 
Hostetter. 109 A. 478. 266 Pa. 7. 

Acts unlawful only when committed 
by combination see supra § 8. 

59. U.S —Burry v. Legler, C.C.A. 
Mo., 39 F.2cl 297. 

Kan.—Stoner v. Wilson, 36 P.2d 999, 
140 Kan. 383. 

Me.—P>anklin v. Erickson, 146 A. 
437. 128 Me. 181. 

Md.—Kimball v. Harman, 34 Md. 407, 
6 Am.R. 340. 

Nev.—Dixon v. City of Reno, 187 P. 
308, 43 Ncv. 413. 

Okl.—Nolan v. Mathis, 272 P. 868, 
134 Okl. 79. 

l*a.—Morrow v. Morrow, 61 Pa.Super. 
208. 

12 C.J. p 629 note 99. p 646 note 94. 

eo. Mo.—^Kirby v. Davis, App., 91 
S.W.2d 215. 
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As in other civil actions, a judgment in an ac¬ 
tion for a conspiracy must be supported by the 
pleading and proof.^^ Allegations as to several de¬ 
fendants, with proof to support them as to part only 
of defendants, are not a sufficient basis for a judg¬ 
ment against them all.®^ The judgment is a unit, 
and if erroneous as to one it cannot stand.®^ Since, 
as stated supra § 18, the liability of the participants 
in a conspiracy, is generally joint and several, if 
it appears that all defendants participated in the un¬ 
lawful acts charged in pursuance of the conspiracy, 
the judgment should be joint and several with the 
right to plaintiff to collect from either or all as he 
may be able, and should not undertake to segregate 
the sum which each defendant is to pay.®^ 

Review. Examine Pocket Parts for later cases. 


§ 33. Damages 

The damagee recoverable are thoee euetalned by the 
plalntlfT ae a natural and proximate reeult of the wrong¬ 
ful act or acts done In pursuance of the conspiracy. 
Exemplary damages may be awarded If the act or acts 
are done with malice or wantonness. 

The damages to which plaintiff is entitled are 
such only as naturally and proximately result from 
the wrongful act or acts done in pursuance of the 
conspiracy,®® prior to the commencement of the ac¬ 
tion,®® and which directly result from the conspira¬ 
cy.®^ Actual specific damages, however, are not 
necessary, it being sufficient that plaintiff is caused 
trouble, inconvenience, or expense;®* but no recov¬ 
ery can be had for damages which are not shown 
to have resulted from the conspiracy alleged.®* 


Ol. Conn.—Davis v. Maislen, 165 A. 

461. 116 Conn. 376. 

Ill.—See Przybylski v. Remus. 207 
lll.App. 106. 

Xa Issses's action for conspiracy 
against the lessor and a prospective 
purchaser, the lessee may be ordered 
to pay accrued rents and taxes until 
the date of entry for nonpayment 
thereof.—Zevitas v. Adams. 177 N.B. 
114. 276 Mass. 307. 

62. Ill.—Martin v. Ltoslie, 93 Ill. 

App. 44. 

La.—Scott V. Brennan, 109 So. 822, 
161 La. 1017. 4K A.L.K. 1143, mod¬ 
ifying 6 La.App. 46. 

63. Ill.—Martin v. Leslie, 93 Ill. 

App. 44. 

64. Va.—Anderson v. Smith, 48 S.E. 
29, 102 Va. 697. 

65. U.S.—U. S. V. Pan-American Pe¬ 
troleum Co., C.C.A.dal., 56 P.2d 
753, 778, quoting Corpus Jnrls— 
United Electric Coal Co. v. Kice, 
D.C.I11., 22 F.Supp. 221. 

Ark.—State ex rel. Attorney General 

V. Broadaway, 93 S.W.2d 1248. 192 
Ark. 634. 

Ill.—Youngquist v. Hunter, 227 Ill. 
App. 152. 

Kan.—Hutson v. Imperial Royalties 
Co.. 13 P.2d 298, 299. 135 Kan. 718. 
quoting Corpiui Juris. 

Ky.—Addison v. Wilson. 37 S.W.2d 
7. 238 Ky. 143. 

Mo.—McCarty v. Hemker, App., 4 S. 

W. 2d 1088—Reger v. First Nat. 
Bank, 279 S.W. 1053, 221 Mo.App. 
64. 

N.H.—Daniels v. Barker, 200 A. 410. 
N.T.—<;onner v. Bryce, 170 N.Y.S. 
94. 

N.D.—Wedwlk v. Russel-Miller Mill¬ 
ing Co., 266 S.W. 107, 108, 64 N.D. 
680, quoting Corpus Juris. 

Okl.—^Allen v. Ramsey, 41 P.2d 658. 
666. 170 Okl. 430. 97 A.L.R. 1269, 
quoting Corpus Juris —Nance v. 
Menefee. 242 P. 224, 226, 118 Okl. 
61, quoting Goxpas Juris. 


Tex.—Ferguson v. Washburn, Civ. 

App.. 4 S.W.2d 574. 

Wis. —Wachowski v. Lutz, 201 N.W. 

234. 184 Wis. 584. 

12 C.J. p 582 note 64, p 647 notes 5. 

6 , 11 . 12 . 

Bepressiou of value of stock 

The damages recoverable for con¬ 
spiracy to depress the value of stock 
is the difference between what the 
stock was iK'tually worth bc*fore con¬ 
spiracy was entered into and after 
conspiracy had been consummated.— 
Hidalgo v. McCauley, Ariz., 70 P.2d 
413. 

7or conspiracy to iudnee unfair 
exchange of properties, the measure 
of damages is the difference between 
the values of the properties ex¬ 
changed.—Wachowski v. Lutz, 201 N. 
W. 234, 184 Wis. 684. 

Injury to partner 

(1) For a conspiracy wrongfully 
to oust a partner from leased prem¬ 
ises. following his copartner’s 
wrongful assignment of the lease, 
plaintiff can recover only such dam¬ 
ages as would inure to himself In¬ 
dividually, since, if he retained the 
business and carried it on under the 
terms of the partnership agreement, 
he could be held to an accounting 
to his former partner or his as¬ 
signees for their proportion of the 
net profits or remaining assets.— 
Moropoulos V. C. H. & O. B. Fuller 
Co., 200 P. 601. 186 Cal. 679. 

(2) For a conspiracy by one part¬ 
ner and third persons to negotiate 
Arm notes, a copartner who has been 
compelled to pay them may recover 
the amount of the note and inter¬ 
est.—Betz V. Daily, 41 Hun 645, 3 
N.Y.St. 809. 

Sole proximate cause 

The act under the conspiracy need 
not be the sole proximate cause of 
the Injury, but must be at least a 
concurring proximate cause thereof. 
—^National Park Bank of New York 
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V. Louisville & N. R. Co., 74 So. 69, 
199 Ala. 192. 

66. Kan.—Haskell County Bank v. 
Santa F^ Bank, 32 P. 624, 51 Kan. 
39. 

67. N.Y.—Conner v. Bryce, 170 N.Y. 
S. 94. 

12 C.J. p 647 note 14. 

Xn asBesBlug damages for consplr- 

acy by strikers and strike sympa¬ 
thizers, iteniP of damage that grow 
out of the strike itself and are not 
proximately caused by the unlawful 
conspiracy should not be assessed.— 
United Electric Coal Co. v. Rice. D. 
C.Ill., 22 F.Supp. 221. 

63. I^a.—Levy v. Collins, 38 So. 966, 
115 La. 204. 

N.Y.—Swan v. Suddlemlrc, 8 Wend. 
676. 

69. Ga.—^Kerr v. Du Pree, 132 S.E. 

393. 35 Ga.App. 122. 

Ind.—Hamilton v. Cooley, 184 N.E. 
568, 99 Ind.App. 1—Hamilton v. 
Cooley. 187 N.E. 762, 99 Ind.App. 1. 
Mo.—Reger v. First Nat. Bank, 279 
S.W. 1053, 221 Mo.App. 54. 

N.Y.—Rothbaum v. Katchcr, 2 N.Y.S. 
2d 914. 

Tex.—Arroyo-Colorado Nav. Dist. of 
Cameron and Willaciy Counties v. 
State Nat. Bank of Brownsville, 
Civ.App., 90 S.W.2d 881. error dis¬ 
missed. 

Bents and profits 

In an action for conspiracy to de¬ 
fraud plaintiff out of security for 
notes for the price of land by induc¬ 
ing the purchaser to execute a sec¬ 
ond deed of trust to one of defend¬ 
ants instead of to plaintiff, where 
the delivery of the second deed of 
trust did not deprive plaintiff of the 
use of the land, and loss of rents 
and profits were not traceable to the 
breach of the purchaser’s contract. 
Judgment cannot be rendered for 
plaintiff for the loss of the use and 
occupancy of the land.—Reger v. 
First Nat. Bank, 279 S.W. 1063, 221 
Mo.App. 64. 
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The damages awarded, generally, should be such 
as will compensate plaintiff for the loss or injury 
which he has sustained as a result of the conspira¬ 
cy,*^® and should not be excessive.'^i 

For a conspiracy to injure business, the measure 
of damages is all the damages resulting from 
wrongful acts in carrying out the common design,^^ 
including loss sustained because of destroyed or 
diminished business and loss of profits,^3 or in¬ 
creased cost of operation but there can be no re¬ 
covery as for a total destruction of property,^® nor 
for the loss sustained by being forced to sell tools 
and implements of trade at less than their value.^® 

The measure of damages for defeating the collec¬ 
tion of plaintiff’s debt, by placing the debtor’s prop- 


§ 83 

erty out of plaintiffs reach, is the value of the prop¬ 
erty and not the amount of the debt,*^^ unless the 
value of the goods exceeds the amount of the debt,, 
in which case the measure is the amount of the 
debtJ* One who purchases at a low price property 
which he has with others procured to be transferred 
by a debtor to secure himself and other creditors is 
liable to the unsecured creditors for the difference 
between the value of the property and the amount 
paid therefor by him.'^3 

Far conjectural loss. Ordinarily, no recovery can 
be had for damages which are uncertain, contingent 
or conjectural, and remote,although it has been 
held that in such a case nominal damages, may be 
awarded,31 and that the jury may award such dam- 


▼alne of options for renewal of play¬ 
ers’ contracts 

Where regulation of hockey asso¬ 
ciation that, on revocation of fran¬ 
chise, players of club became prop¬ 
erty of association, had been estab¬ 
lished by custom, club, on revoca¬ 
tion of its franchise, had no prop¬ 
erty rights in its players’ contracts 
containing options for their services 
for succeeding season, and it could 
not recover damages for alleged 
wrongful employment of players 
pursuant to conspiracy by its suc¬ 
cessor in association which entered 
into new contracts with play<Ts sub¬ 
sequent to expiration of options.*- 
Ijackey v. Quigley, 74 P.2d 927. 181 
Okl. 492. 

70. Ind.—Montgomery v. Crum. 161 
N.E. 251. 199 Ind. 660. 

Where felony is accomplished as 
a result of conspiracy, the conspira¬ 
tors are liable for compensatory 
damages for injuries thus inflicted. 
— Montgomery v. Crum, 161 N.E 251, 
199 Ind. 660. 

71. Iowa.— Mowry v. Heinking, 213 
N.W. 274. 203 Iowa 628. 

Okl.—Felt V. Westlake, 174 P. 1041, 
68 Okl. 294. 

Damages held not excessive 

Colo.—Clark v. Machette, 21 r.2d 
182, 92 Colo. 366. 

Ind.—Amsbury v. Harper, 157 N.E. 

292, 87 Ind.App. 119. 

Kan.—-Stoner v. Wilson, 36 P.2d 999, 
140 Kan. 383. 

Neb.—Marsh-Burke Co. v. Yost, 153 
N.W. 573. 98 Neb. B23. 

Okl.—^Keys v. Border, 274 P. 1082, 
135 Okl. 249. 

72. Neb.—Marsh-Burke Co. v. Yost, 
163 N.W. 673, 98 Neb. 623. 

12 C.J. p 646 note 99. 
aiements to he considered 

In action for fraudulently depriv¬ 
ing plaintiff of interest in corpora¬ 
tion, and injuring him in business 
and professional standing, in deter¬ 
mining damages, monetary value of 


Interest in corporation, that plaintiff 
was removed from office of presi¬ 
dent. if unlawfully removed, and loss 
to reputation as engineer, are to be 
considered.—^Wernette v. Bradfleld, 
206 N.W. 491. 233 Mich. 23. 
Damages oansed by strike 

Among the elements of damages 
that may be assessed, If sufficiently 
proved and traced to the wrongful 
conspiracy, where the employer is 
wrongfully prevented from operating 
its plant or business, are loss of 
profits, loss of business that cannot 
be regained, unavoidable depreciation 
of plant and property through dis¬ 
use, cost of maintenance, and neces¬ 
sary overhead expenses during the 
shutdown.—ITnlted Electric Coal Co. 
V. Kicc, D.C.IIL, 22 F Supp. 221. 

73. U.S.—United Electric Coal Co. 

V. Rice, supra. 

Okl.—^Keys v. Border, 274 P. 1082, 

135 Okl. 24 9. 

W1.S.- Bratt v. Swift. 75 N.W. 431, 

99 Wjs. 579. 

Profits lost from shutdown of mine 
caused hy strike 

(1) Where the shutdown of a mine 
was originally caused by a lawful 
strike as a result of which profitable 
contracts were lost, and unfavorable 
labor conditions, market conditions, 
and demand for coal when the mine 
was reopened were not greatly dif¬ 
ferent from the €*.onditions at the 
time reopening was prevented by a 
conspiracy, the profits following re¬ 
opening rather than the profits pre¬ 
ceding the strike could be used in 
measuring the loss of profits: and 
the damages are not limited to the 
loss of interest at the legal rate on 
such profits as plaintiff lost on the 
theory that, since the coal is still 
in the mine, the profits have not 
been lost but merely postponed. In 
calculating the profits lost, the mine 
owner is entitled to have general 
overhead expense constituting a con¬ 
tinuing expense that had to be paid 
whether the mine was operated or 
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not considered as evidence of the 
amount of general expense that 
would have been allocated to the 
particular mine and paid from its 
earnings had the mine operated.— 
United Electric Coal Co. v. Rice, D.C. 
Ill., 22 F.Supp. 221. 

(2) If the shutdown Is of one of 
several mines owned by plaintiff, the 
proper share of plaintiff’s general 
overhead expenses, a.ssuming that 
the mine would have produced pro¬ 
portionately the same tonnage as 
after it was reopened, is dependent 
on tonnage produced at other mines 
and on the amount of plaintiff’s ac¬ 
tual general overhead during the pe¬ 
riod.—United 161eclrlc Coal Co. v. 
Rice, supra. 

74. U.S.— Tioder v. .Tayne, C.C.Pa., 
142 F. 3 03 0, rever8(‘d on other 
grounds 149 P. 21, 78 C.C.A. 663, 
7 I-..R.A..N.S., 984. 9 Ann.Cas. 294. 

75. WIs.—Bratt v. Swift, 75 N.W. 
411, 99 Wis. 579. 

76. Wis.—Bratt v. Swift, supra. 

77. Pa.—Mott V. Danforth, 6 Watts 
304, 31 Am.D. 468—Penrod v. Mit¬ 
chell, 8 Serg. & R 522. 

78. Pa.—Penrod v. Mitchell, supra. 

79. Tex.—Kosminsky v. Hamburger, 
61 S W. 53, 21 Tex.Civ.App. 341. 

80. N.Y.—Von Au v. Magenheimer, 
89 N.E. 1114. 196 N.Y. 610. 

N.D. — Wedwik v. Russel 1-Miller 
Milling Co.. 256 N.W. 107, 108, 64 
N.D 690. quoting Corpus Juris. 
Okl.—Nance v. Menefee, 242 P. 224, 
226. 112 Okl. 61, quoting Corpus 
Juris. 

Doss of election to ofllce and con¬ 
sequent damages, as the result of 
conspiracy, are too remote and spec¬ 
ulative to authorize the awarding 
of the emoluments of the office as 
damages. — Ferguson v. Washburn, 
Tex.Clv.App., 4 S.W.2d 574, error dis¬ 
missed. 

81. Cal.—Gray v. Craig, 16 P.2d 798, 
127 Cai.App. 374, denying rehear- 
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ages as by competent evidence plaintiff appears to 

have sustained.*^ 

As affected by apportionment among conspirators. 
Conspirators arc liable to the party injured irre¬ 
spective of how the fruits of the wrongdoing may 
have been divided.*® 

Exemplary damages. Exemplary damages, with¬ 
in the discretion of the jury, may be awarded, if 
the wrong done is aggravated by evil motive, actual 
malice, deliberate violence, or oppression,*^ and the 


petition or complaint contains the necessary aver¬ 
ments showing a right to recover such damages in 
addition to compensatory damages.** Such damag¬ 
es may be allowed according to the character of the 
conspiracy shown by the proofs;** and if the act 
is done with malice, the fact that it is done accord¬ 
ing to “due process” goes only in mitigation of the 
damages.**^ However, exemplary damages are nev¬ 
er recoverable unless actual damages are shown;** 
nor are they recoverable if there is no evidence 
of wantonness or malice.** 


II. CRIMINAL RESPONSIBILITY 


A. OFFENSES 


§ 34. In General 

Criminal conspiracy was known to the ancient Eng¬ 
lish common law, and was not abrogated or restricted 
by the statute of 33 Edward I, which was merely declara¬ 
tory of the common law. In some Jurisdictions, but not 
in others, the offense, as known to the common law, 
is in effect so far as it is not inconsistent with the 
statutes. 

Conspiracy was an offense known to the ancient 
English common law, antedating all legislative en¬ 
actments, and was not, as has been supposed, cre¬ 
ated by the statute of 33 Edward I.*® This statute 
did not abrogate or restrict the principles applicable 
to conspiracy as it existed at common law,*i but 
must be considered either as only declaratory of the 


common law, as far as it goes, operating to remove 
doubts and difficulties which may have existed with 
reference to the conspiracies which it enumerates, 
by giving them a particular and definite description, 
or as superadding them to other classes of conspir¬ 
acy already known to the law, leaving the common 
law unaffected beyond the express provisions of the 
statute.*® The offense of conspiracy, as known to 
the common law of England, in so far as it is adapt¬ 
ed to existing conditions, is consistent with estab¬ 
lished institutions and, unaffected by legislation 
may be an indictable offense, in many states, both at 
common law and under the statutes,** although in 
others conspiracy, as known at common law, is not 


inff 15 P,2d 762, 127 Tal.App. 374. 
and certiorari denied .^3 688, 

289 U.S. 744, 77 L.Jild. 1491. 

82. La.—\Vei>b v. Drake, 26 So. 791, 
52 La.Ann. 290. 

83. Wis.—Zinc Carbonate Co. v. 
ShuUsburK First Nat. Bank, 79 N. 
W. 229. 103 Wis. 125, 74 Am.S.H. 
845. 

12 C.J. p 647 note 16. 

84. US—Greene v. Keilhley, C.C.A. 
Neb.. 86 F.2d 238. 

Kan.—Stoner v. Wilson, 36 P.2d 999, 
140 Kan. 383. 

La.—Webb v. Drake, 26 So. 791, 52 
La.Ann. 290. 

Okl.—T^owell V. Spence, 35 P.2d 925, 
169 Okl. 63. 

12 C.J. p 64 7 note 18. 

Plaintiff mnit show that each de¬ 
fendant airainst whom exemplary 
damages are assessed was actuated 
by malice in doing acts complained 
of in pursuance of conspiracy.—Tex¬ 
as Public Utilities Corporation v. 
Edwards. Tex.Civ.App., 99 S.W.2d 
420, error dismissed, 
axemplary damages held not ezoes- 
Blve 

Kan.—Stoner v. Wilson. 36 P.2d 999, 
140 Kan. 383. 

Okl.—Powell V. Spence, 35 F.2d 926, 
169 Okl. 63. 


85. U.S—Greene v. Keithley, C.C.A. 
Neb.. 86 F.2d 238. 

86. Ill.—Duffy V. Frankenberg, 144 
Ill.App. 103—Doremus v. llennes- 
sy. 62 Ill.App. 391, affirmed 52 N. 
E. 924. 176 111. 608, 68 Am.S.R. 203, 
43 I.,R.A. 797, 802. 

87. Mo.—Rice v. Gray, 34 S.W.2d 
567, 225 Mo.App. 890. 

88. Kan.—Stoner v. Wilson, 36 P.2d 
999, 140 Kan. 383. 

12 C.J. p 647 note 20. 

89. U.S.—Young v. Main, C.C.A. 
Iowa, 72 P.2d 640—United Electric 
CToal Co. V. Rice, D.C.lll., 22 F. 
Supp. 221. 

Ind.—Montgomery v. Crum, 161 N.E. 
251. 199 Ind. 660. 

Wis.—Christensen v. Petersen, 223 
N.W. 839, 198 Wis. 222, denying 
rehearing 222 N.W. 231, 198 Wis. 
222 . 

Defendant not participating In ma- 
llclone act 

So. it has been held that, although 
an attorney has conspired with other 
defendants to extort money from 
plaintiff after his arrest on a crim¬ 
inal charge, he is liable only for the 
money so extorted with interest, and 
is not liable to punitive damages for 
the wrong, injury, and disgrace of 
the original false arrest, when he 
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did not participate in such arrest but 
only look part in extorting the mon¬ 
ey as H condilion of plaintiff’s re¬ 
lease.—Lijpinek v. Woytisck, 97 N.Y. 
S. 471, 110 App.Div. 688. 

80, Ky.—C\>mmonwcalth v. Dono- 
ghuc, 63 S.W.2d 3, 4. 250 Ky. 343. 
citing Corpus Juris —Cornmon- 
weallh V. Barnett, 245 S.W. 874, 
877, 196 Ky. 731, quoting Corpus 
Juris. 

Md.—Slnte v. Buchanan, 6 Ilarr. & 
J. 317, 9 Am.D. 534. 

91. Md.—State v. Buchanan, supra. 
12 C.J. p 542 note 11, p 546 note 42 
[a]. 

98. Ky.—Commonwealth v. Barnett. 
245 S.W. 874, 196 Ky. 731, quoting 
Corpus Juris. 

12 C.J. P 542 note 12. 

93. Conn.—State v. Murphy, 1 A.2d 
274, 124 Conn. 554. 

Ill.—People V. Horwitz. 199 N.E. 788, 
362 111. 289. 

Me.—Stale v. Parento, 197 A. 156. 
N.J.—State v. Henry, 188 A. 918, 117 
N.J.Law 442. affirming State v. 
Loog, 179 A. 623, 13 N.J.Misc. 536. 
Pa.—Commonwealth v. Benz, 178 A. 
390, 318 Pa. 465—Commonwealth 
V. Mack, 170 A. 429, 111 Fa.Super. 
494. 

12 C.J. p 646 note 48. 
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recognized.®^ The common law of conspiracy, as 
recognized in the jurisprudence of the several 
states, embraces not only the principles of the an¬ 
cient common law of England, but also the early 
English statutes on the subject.®® 

§ 35. Nature and Elements in General 

Conspiracy at common law is a combination between 
two or more persons, by concerted action, to accomplish 
a criminal or unlawful purpose, or some purpose not In 
Itself criminal or unlawful, by criminal or unlawful 
means. Other definitions have been given of conspiracy 
under the various statutes. A conspiracy once formed, 
continues to exist untii consummated, abandoned, or 
otherwise terminated by some affirmative act. 

It has been said that there is perhaps no crime 
an exact definition of which it is more difficult to 


give than the offense of conspiracy a difficulty 
resulting in a large measure from the fact that the 
Jaw on the subject of conspiracy, except where set¬ 
tled by legislative enactment, is, beyond certain lim¬ 
its, in a very uncertain state ;®'^ the cases beyond 
such limits, which have been adjudged to be con¬ 
spiracies, appear, it has been said, “to stand apart 
by themselves'" and to be “devoid of that analogy 
to each other which would render them susceptible 
of classification."’®® However, a conspiracy at com¬ 
mon law has generally been defined, although, as 
said in some cases, the definition is perhaps not pre¬ 
cise and accurate,®® as a combination between two 
or more persons by concerted action to accomplish a 
criminal or unlawful purpose, or some purpose not 
in itself criminal or unlawful, by criminal or un¬ 
lawful means.^ The offence thus defined excludes 


Common-law offense not aboUslied by 
statute 

(1) Common-law offense of con¬ 
spiracy was not abolished by Pen. 
Code of ISfiO.—C\»mmonwealth v. 
Mack. 170 A. 429. Ill Pa.Super. 494. 

(2) Common-law conspiracy is not 
preempted by statute, since statute 
contains no nejfativc or exclusive 
w'ords, and docs not abolish such of¬ 
fense, nor does statute mean that 
acta enumerated therein shall alone 
constitute offense of conspiracy.— 
Slate V. Henry, 188 A 918. 117 N.J 
I.iaw 442, afllrmint; Slate v. Loop:, 179 
A. 623. 13 N.J.Misc. 636 

94. Ind.—Kelley v. Stale. 3 N E.2d 
65, 210 Ind. 380—Warren v. State. 
196 N.E. 710, 208 Ind. 526, 

Ohio.—Perkins v. Rogg:, 11 Ohio Dec 
(Reprint) 585, 28 Cinc.D.Bul. 32. 
Tederal oonrtB 

There are no common-law crimes 
against the United Slates, and <’on- 
spiracy, as known at common law, 
is not cognizable in the federal 
courts.—Pulbright v. U. S.. (^C.A.Mo., 
91 F.2d 210—12 C.J. p 646 note 42 
[I]. 

95. Mass.—Commonwealth v. Hunt, 
4 Mete. Ill, 38 Am.D. 346. 

S.C.—State V. DeWitl. 2 Hill 282, 

27 Am.D. 371. 

96. Ga.—Turner v. Security Plumb¬ 
ing Co., 141 S.E. 291. 293, 165 Ga. 
479, quoting Corpus Juris. 

Ky.—Commonwealth v. Donoghue, 63 
S.W.2d 3, 6, 260 Ky. 343, 89 A.L.Ji. 
819, citing Corpus Juris. 

N.J.—State V. Donaldson, 32 N.J.Law 
161. 90 Am.D. 649. 

Tenn.—Solomon v. State, 76 S.W.2d 
331, 333, 168 Tenn. 180, quoting 

Corpus Juris. 

97. Ill.—Smith v. People, 25 Ill. 17. 
76 Am.D. 780. 

N.Y.—People v. Fisher, 14 Wend. 9, 

28 Am.D. 601. 

Pa.—Mifflin v. Commonwealth. 6 
Watts & S. 461, 40 Am.D. 627. 
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Tenn.—Solomon v. State, 76 S.W.2d 
331, 333, 168 Tenn. 180. quoting 
Corpus Juris. 

98. Ga.—Turner v. Security Plumb¬ 
ing Co., 141 S.E. 291, 293, 166 Ga. 
479, quoting Corpus Juris. 

Tenn.—Solomon v. State, 76 S.W.2d 
3.31. 333, 168 Tenn. 180, quoting 
Corpus Juris. 

12 (\J. p 540 note 3. 

99. Maas.—Commonwealth v. Hunt, 
4 Mete. Ill, 38 Am.D. 346. 

Mo.—Burton v. Maupin, App., 281 
S.W. 83, 89, quoting Corpus Juris. 
I’orto Rico.—U. S. V. Cerecedo, 6 Por¬ 
to Rico Fed. 626. 

Tenn.—Solomon v. Stale, 76 S.W.2d 
331, 333, 168 Tenn. 180, quoting 
Corpus Juris. 

X. U.S.—Alexander v. U. S., C.C.A. 
Mo., 95 F.2d 873—Lynch v. Magna- 
vox Co.. C.C.A.Cal.. 94 F.2d 883. re¬ 
versing, D.C., 11 F Supp. 768—Mar¬ 
ino V. U. S.. C.C.A.Cal., 91 F.2d 
691—U. S. V. Wil.son. D.C.W.Va., 
23 F.2d 112—U. S. v. Olmatead, D. 
C.Wash., 5 F.2d 712—TI. S. v. Bern¬ 
stein. D.C.Neb., 267 F. 295—U. S. 

V. McHugh, P.C’.Wash., 253 F. 224 
—Kroger Grocery & Banking Co. 
v. Retail Clerks' International Pro¬ 
tective Ass'll, Local No. 424, D.C. 
Mo., 250 F. 890—Ex parte Birdseye. 
U.C.N.Y., 244 F. 972, affirmed Birds¬ 
eye V. Woods, 38 S.Ct. 424, 246 U. 
S. 657. 62 L.Ed. 925. 

Ark.—McGlosson v. State, 286 S.W. 
931. 171 Ark. 1188. 

Cal.—^People v. Bailey, 256 P. 281, 
82 Cal.App. 700. 

Conn.—State v. Parker, 158 A. 797, 
799, 114 Conn. 354, quoting Corpus 
Juris. 

Del.—State v. Cole, 114 A. 201. 1 W. 

W. Harr. 279. 

Ga.—Turner v. Security Plumbing 
Co.. 141 S.E. 291, 166 Ga. 479—Cal¬ 
houn V. State, 117 S.E. 771, 30 
Ga.App. 263—Shepperd v. State, 113 
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S.E. 54, 28 Ga.App. 735—Bolton v. 
Stale. 94 S.E. 95, 21 Ga.App. 184. 

Ill.—People V. Link, 6 N.E.2d 201, 
208. 366 111. 266—People v. Bain. 
195 NE. 42. 359 Ill. 455, reversing 
274 lll.App. 216—People v. Bain, 
193 N.E. 137, 368 Ill. 177—People 
V. Tilton. 191 N.E 257, 367 Ill. 47. 
affirming 273 lll.App. 52—People 

V. Amore, 13 N.E.2d 105, 293 Ill. 
App. 605—People v. Curran, 207 
lll.App. 264, affirmed 121 N.E. 637, 
286 Ill. 302. 

Ind.—Kleihege v. State, 188 N.E. 786. 
206 Ind. 206—Brewster v. Slate, 116 
N.E. 64, 186 Ind. 369. 

Ky.—Commonwealth v. Donoghue, 63 
S.W.2d 3, 260 Ky. 343, 89 A.L.R. 
819, citing Corpus Juris —Myers v. 
(\>irimonwealth. 276 S.W. 883, 210 
Ky. 373—(Commonwealth v. Bar¬ 
nett, 245 S.W. 874. 196 Ky. 731. 
Me—Slate v. Parento. 197 A. 166— 
State v. Vetrano, 117 A. 460, 121 
Me. 368. 

Muss.—(Commonwealth v. Riseman. 
163 N E. 661, 267 Mass. 264—Com¬ 
monwealth V. Dy€*r. 138 N.E. 296, 
243 Mass. 472, certiorari denied 
Dyer v. (Commonwealth of Massa¬ 
chusetts. 43 S.Ct. 700, 262 U.S. 
751, 67 L.Ed. 1214—Attorney Gen¬ 
eral V. Tufts, 132 N.E. 322, 239 
Mass. 468. 

Mich.—People v. McKenna, 276 N.W. 
718, 282 Mich. 668—People v. Ten- 
erowicz, 253 N.W. 296, 266 Mich. 
276—People v. l)i Laura. 243 N.W. 
49, 259 Mich. 260. 

Mo.—State v. Porter, 199 S.W. 168 
—Burton v. Maupin, App., 281 S. 

W. 83. 89. quoting Corpus Juris. 
N.J.—State V. Herbert, 106 A. 796, 

92 N.J.Law 341. 

N.Y.—Morton v. Weet, 264 N.Y.S. 
666, 667, 142 Misc. 473. citing Cor- 
pus Juris —Sultan v. Star Co., 174 
N.Y.S. 62. 106 Misc. 43. 

N.C.—State v. Anderson, 182 S.E. 
643, 208 N.C. 771—State v. White- 
side. 169 S.B. 711, 204 N.C. 7 IO- 7 - 
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only confederations to accomplish lawful objects 
by lawful means; the offence includes all possible 
unlawful confederations.^ Under statutes making a 
combination to do an unlawful or criminal act in¬ 
dictable, only the first part of the above definition is 
applicable.^ At common law a conspiracy may be 
a plan to commit a crime, but it may also be an 
evil scheme or conspiracy designed to cause a civil 
injury.^ The elements of a criminal conspiracy 
have been stated to be: (1) An object to be accom¬ 
plished. (2) A plan or scheme embodying means 
to accomplish that object. (3) An agreement or 
understanding between two or more of the defend¬ 


ants whereby they become definitely committed to 
cooperate for the accomplishment of the object by 
the means embodied in the agreement, or by any ef¬ 
fectual means. (4) In jurisdictions where the stat¬ 
utes so require, an overt act.® The various elements 
of criminal conspiracy are discussed separately in¬ 
fra §§ 36-45. 

Duration of conspiracy. When once a conspiracy 
is shown to exist which in its nature is not ended 
merely by lapse of time, it continues to exist until 
consummated, abandoned, or otherwise terminated 
by some affirmative act,® but no general rule of law 


State v. Davis, 164 S.E. 737. 203 N. 

C. 13. 85. certiorari denied DnviH v. 
State of North Carolina. 63 S.Ct. 
95. 287 U.S. 649, 77 L..Rd. 561 — 
State V. Shipman. 163 S E. 657. 202 
N.C. 618—State v. Ritter. 147 S.E 
733, 197 N.C. 113. 

Or.—State v. Goodloe, 24 P.2d 28, 144 
Or. 193. 

Pa.—^Appeal of Allison & Miller. 86 
Pa.Super. 451—Commonwealth v. 
Rasefske, 17 Pa.Dist. & Co. 204— 
Commonwealth v. Miller, 12 Pa. 
Dlst. 75. 27 Pa.Co. 178. 

Tenn.—Solomon v. State. 76 S.W.2d 
331, 333, 168 Tenn. 180, quotinK 
Corpus Juris —Delaney v. State. 61 
S.W.2d 485, 164 Tenn. 432. 

Tex.—^North Texas Qin Co. v. Thom¬ 
as. Civ.App., 277 S.W. 438, 439, cit¬ 
ing Corpus Juris. 

WiB.—State V. Vincent. 231 N.W. 263. 
202 Wis. 47. 

12 C.J. p 640 note 4, p 547 note 44. 

Bicpllar definitions 

U.S.—Craig v. U. S.. C.C.A.Cal.. 81 F. 
2d 816, 822—U. S. v. Russell, D.C. 
Ala.. 41 F.2d 852—IJ. S. v. Wilson. 

D. C.W.Va., 23 F.2d 112. 

Pa.—Commonwealth v. Benz. 178 A. 
390, 318 Pa. 465, reversing Com¬ 
monwealth V. Routley, 174 A. 657, 
116 Pa.Super. 125. 

Old Bngllsh definition 

Conspiracy, as originally known to 
the English law. was defined as a 
consultation and agreement between 
two or mure, to appeal, or indict an 
innocent falsely and maliciously of 
felony, whom, accordingly, they cause 
to be indicted or appealed; and aft¬ 
erward the party is lawfully acquit¬ 
ted by the verdict of twelve men.— 
Ex parte Resler. 212 N.W. 766, 767, 
116 Neb. 335, quoting Coke Institutes, 
part III, 142. 

Oonspiraoy has been oharaotszisod, 

rather than defined, as: 

(1) A partnership in criminal pur¬ 
poses. 

U.S.—U. S. V. Rollnick, C.C.A.N.Y., 91 
F.2d 911—Marino v. U. S., C.C.A. 
Cal., 91 P.2d 691—Short v. U. S., 
C.C.A.Va., 91 F.2d 614, 112 A.L.R. 
969—Marcante v. U. S., C.C.A.Wyo. 
49 F.2d 166. 


I Or.—State v. McDaniels, 140 P. 993, 
70 Or. 232. 

(2) A criminal agreement.—People 

V. Brown. 277 P. 908, 99 Cal.App. 117. 

2. Mo.—Burton v. Maupin, App., 281 
S.W. 83, 89. quoting Corpus Juris. 

R.I.—State V. Bacon, 61 A. 653. 27 R. 
I. 252, 266. 

Tenn.—Solomon v. State, 76 S W.2d 
331, 333, 168 Tenn. 180, quoting 

Corpus Juris. 

3. Statutory offense defined 

(1) A combination or agreement 
between two or more persons to do 
an unlawful act.—Bumpkin v. State, 
168 S.E. 241, 176 Ga. 446~Thoma.s 
v. State, 192 S.E. 669, 66 Ga.App. 381 
—Hart v. Statqj 189 S.E 547, 55 Ga. 
App 8.5—Jones v. Slate, 143 S.E. 613, 
38 Ga.App. 266. 

(2) A corrupt combination or 
agreement of two or more pensons 
by concerted action to commit a 
criminal act. 

Ky.—Jones v. Commonwealth, 108 S. 

W.2d 1021, 269 Ky. 795. 

Va.—Fuldcn v. Commonwealth, 189 
S.E. 326, 167 Va. 542. 

(3) A confederation or combination 
of two or more persons to accomplish 
some criminal or unlowful purpose. 
—People V. Goldaber, 61 P.2d 976, 
17 Cal.App.2d 196. 

In Indiana 

(1) A conspiracy has been defined 
as a corrupt agreement by two or 
more to do by concerted acts some¬ 
thing unlawful, cither as means or 
as end.—Hermann v. State, 170 N.E. 
786, 201 Ind. 601. 

(2) But this is the definition of a 
common-law conspiracy, which does 
not exist in Indiana where, under the 
statute, the gist of the crime is an 
agreement to commit a felony; and 
hence, an instruction which defines 
a criminal conspiracy in the terms 
set out in the first paragraph of •this 
note, or one which tells the jury that 
a conspiracy is a combination of 
two or more persons, by some con¬ 
certed action, to accomplish a crim¬ 
inal or unlawful purpose, “or to ac¬ 
complish a purpose, not in itself 
criminal or unlawful by criminal or 
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unlawful means," is erroneous.— 
Warren v. State. 196 N.E. 710, 208 
Ind. 626—Kleihege v. State, 188 N.E. 
786, 206 Ind. 206. 

(3) Under the statute, conspiracy 
is correctly defined as a corrupt 
agreeing of two or more persons to 
do something unlawful.—Dameron v. 
State. 165 N.E. 58. 201 Ind. 53. 

In Tsxas, by statute, “a conspiracy 
is defined to be an agreement en¬ 
tered into by two or more persons 
to commit any one of the following 
offences, to wit: murder, robbery, ar¬ 
son, burglary, rape, or theft."—Myers 
v. State. 6 Tex.App. 1, 18. 

4. N.J.—StRte V. Henry, 188 A. 918, 
117 N.J.Baw 442, affirming State 
v. Loog, 179 A. 623. 13 N.J.Misc 
636. 

5. U.S.—U. S. V. Grossman, D.C.N. 
Y., 55 F.2d 408— U. S. v. Munday, 
C.C.Wa.sh., 186 F. 375, reversed on 
other grounds 32 S.Cl. 53, 222 U. 
S. 176, 66 L.Ed. 149. 

6. U.S.—U. S. V. Rollnick, C.C.A.N. 
Y., 91 F.2d 911—McDonald v. U. 

5.. C.C.A.Minn., 89 F.2d 128. certio¬ 

rari denied 57 S.Ct. 925. 301 U.S. 
697, 81 L.Ed. 1352, rehearing denied 
68 S.Ct. 4, 302 U.S. 773, 82 L.Ed. 
699, petition denied 58 S.Ct. 640, 
303 U.S. 622. 82 L.Ed. 108.5—H. 

Wagner & Adler Co. v. Mnli, C.C.A. 
N.Y.. 74 F.2d 666—Eldredge v. U. 

5., C.C.A.Utah, 62 F.2d 449—U. S. 
V. Wilson, D.C.W.Va., 23 P.2d 112 
—Nyquist v. U. S., C.C.A.Mich., 2 
P.2d 604, certiorari denied 46 S.Ct. 
508, 267 U.S. 606, 69 L.Ed. 810— 
Wilson V. U. S., C.C.A.N.Y., 276 F. 
307. certiorari denied 42 S.Ct. 67, 
267 U.S. 649, 66 L.Ed. 416. 
Ck>iLBpiracy to conttomlBg crime, not 

renewable by other acts constituting 
several offenses.—^U. S. v. Olmstead. 
D.C.Wash., 6 F.2d 712. 

Bvexythiag wlthla ooatemplatioa 
“A conspiracy includes everything 
that was within the contemplation of 
the conspiracy, such is the division 
of the spoils or any other matters 
subsequent to, but included within, 
its scope. A conspiracy to not final- 
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can accurately be laid down as to when the conspira¬ 
cy is at an end.^ The withdrawal of some of the 
participants in a conspiracy and the joining of oth¬ 
ers does not interrupt the continuity of the conspir¬ 
acy.® 

§ 36. Combination 

The unlawful combination li the eaience of criminal 
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conapiracy, and the offenae ordinarily la complete when 
the combination la formed. 

The essence of a criminal conspiracy is the un¬ 
lawful combination,® and ordinarily the offense is 
complete when the combination is formed.^® From 
this it necessarily follows that, unless the statute so 
requires, no overt act need be done in furtherance 
of the conspiracy, and that the object of the com- 
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ly terminated until everything has 
been done that was contemplated to 
bo done by the conspirators."—Rob¬ 
ins V. State. 117 S.W.2d 82. 84. 134 
Tex.Cr. 617. 

SldaappiBg, etc. 

Criminal agreement for principal’s 
commission of substantive offense of 
kidnapping, transporting kidnapped 
person in interstate commerce, and 
holding him for ransom, and ex¬ 
change of ransom money for uniden¬ 
tifiable currency by accessories after 
fact, was held to constitute one en¬ 
tire conspiracy, which was not com¬ 
pleted until both objects were effect¬ 
ed.—Skelly V. U. S.. C.C.A.Okl., 76 F. 
2d 483, certiorari denied 5B S.Ct. 914. 
295 U.S. 767. 79 L.Ed. 1699—Berman 
V. U. S., 76 F.2d 483. certiorari de¬ 
nied 55 S.Cl. 914, 295 US. 757, 79 L 
Fd. 1699. 

Sobblair i&all carrier 

Object of I'orisplrucy to rob mail 
carrier was not accomplushed by 
merely taking mail out of a car¬ 
rier’s posse.ssion, but continued until 
robbers and confederates had remov¬ 
ed mail from place of concealment 
and converted it.—Bellande v. U. S., 
C.C.A.Lia., 25 F.2d 1, certiorari de¬ 
nied 48 S.Ct. 602, 277 U.S. 607. 72 L. 
Ed. 1012. 

7 . U.S.—McDonald v. U. S, C.C.A 

Minn.. 89 F.2d 128. 134. certiorari 
denied 57 S.Ct. 925. 301 U S 697, 81 

L. Ed. 1352, rehearing denied 58 S. 
Ct. 4. 302 U.S. 773, 82 Li.Kd. 599, 
petition denied 68 S.Ct. 640, 303 

U.S. 622, 82 L..Ed. 1085. 

"If a court should be so hardy as 
to attempt to formulate a general 
rule as to when a continuing crim¬ 
inal conspiracy, having for its object 
illicit gain, is at an end, it might 
well run somewhat thus: Whenever 
the unlawful object of the conspiracy 
has reached that stage of consumma¬ 
tion, whereat the several conspirators 
having taken in spendable form their 
several agreed parts of the spoils, 
may go their several ways, without 
the necessity of further acta or con¬ 
sultation, about the conspiracy, with 
each other or among themselves, the 
conspiracy has ended."—McDonald v. 
U. S., supra. 

a U.S.—Telman v. U. S., C.C.A.N. 

M. , 67 F.2d 716, certiorari denied 
64 S.Ct. 860, 292 U.S. 650, 78 L.Ed. 
1500. 

a U.a— Cartello v. U. S., C.C.A.Mo., 


93 F.2d 412, reversing, D.C.. U. S. 

V. Shannaliarger. 19 P.Supp. 975 
—Walker v. U. S.. C.C.A.Mo., 93 P. 
2d 383, affirming. D.C.. U. S. v. 
Buck, 18 F.Supp. 213, certiorari de¬ 
nied Walker v. U. S., 58 S.Ct. 642, 
303 U.S. 644, 82 L.Ed. 1103, rehear¬ 
ing denied 58 S.Ct. 756, certiorari 
denied Drummond v. U. S., 58 S. 
Ct. 642, 303 U.S 644. 82 L.Ed. 1103, 
rehearing denied 58 S.Ct. 756, 303 
U.S. 668. 82 L.Ed. 1124—Marino v. 
U. S., C.C.A.CaI.. 91 P.2d 691— 
Stephens v. U. S., C.C.A.CaI., 41 P. 
2d 440, certiorari denied Spicer v. 

U. S., 51 S.Ct. 83. 282 U.S. 880, 75 
L.Ed. 777—Di Bomiventura v. U. 
S., C.C.A W.Va., 15 F.2d 494—U. S. 

V. Prank, D.C.R.I., 12 P.2d 796— 

U. S. V. Olnistead, D.C.Wash., 5 P. 
2d 712—I’roffltt v. U. S.. C.C.A.CaI., 
264 F, 299—Fraina v. U. S., N.Y.. 
255 P. 28. 166 C.C A. 356. 

Cal.—People v. Silbelo, 214 P. 462. 
61 Cal.App. 92. 

Del.- Slate v. Cole, 114 A. 201, 1 W. 
WUarr. 279 

Til.-People v. Cohn, 193 N.E. 150. 358 
111. .326—People v. Tilton, 191 N.E. 
257, 357 III. 47. affirming 273 111. 
App. 52—People v. Kuhn, 256 III. 
App. 415—People V. Buckmin.«itcr, 
207 111.App. 230, affirmed 118 N.E. 
497, 282 111. 177. 

Ind.—Lynn v. State, 193 N.E. 380, 
384. 207 Tnd. 393. 

Iowa—State V. Lowenberg, 243 N.W. 
538, 216 Iowa 222—State v. Moore, 
251 N.W. 737, 217 Iowa 872—State 

V. Blackledge, 243 N.W. 534, 216 
Iowa 199—State v. Paden, 202 N.W. 
105, 199 Iowa 383. 

Ky.—Green v. (Simmonwealth, 95 S. 

W. 2d 561. 264 Ky. 725—C^ommon- 
wealth V. Barnett, 245 S.W. 874, 196 
Ky. 731. 

Maas.—Attorney General v. Tufts, 
132 N.E. 322, 239 Mass. 458—Com¬ 
monwealth V. Harris, 122 N.E. 749, 
232 Mass. 588. 

Minn.—State v. Townlcy, 182 N.W. 

773, 149 Minn. 5, 17 A.L.R. 253. 
Ohio.—State V. Crystal Ice Mfg. & 
Cold Storage Co., 5 Ohio N.P., N.S., 
149. 

Pa.—Commtinwealth v. Bonneni, 96 
Pa.Super. 496—Commonwealth v. 
Strauss, 89 Pa.Super. 82—Common¬ 
wealth V. Brown, 23 I’a.Super. 470 
—Commonwealth v. Michel, 29 Pa. 
Dlst. 423—Commonwealth v. Neu- 
hauser, 28 Pa.Dist. 588. 

12 C.J. p 649 note 69. 
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OrsvuiMi of conspiracy is com¬ 
bination. concerted action, and un¬ 
lawful purpose.—State v. Parento, 
Me., 197 A. 166—State v. Vetrano, 117 
A. 460, 121 Me. 368. 

10. Ill.—People v. Drury, 167 N.E. 
823, 335 Ill. 639, affirming 260 Ill. 
App. 647—People v. Glassberg, 158 

N.E. 103, 326 Ill. 379—People v. 
Kahn, 266 Ill.App. 416—People v. 
Buckminster. 207 Ill.App. 230, af¬ 
firmed 118 N.E. 497, 282 Ill. 177. 
Ind.—Berry v. State, 165 N.E. 61, 202 
Ind. 294, rehearing denied 173 N. 
E. 706, 202 Ind. 294, 72 A.L.R. 1177. 
Ky.—Myers v. Commonwealth. 276 
S.W. 883, 210 Ky. 373—Common¬ 
wealth V. Wallers, 266 S.W. 1066. 
206 Ky. 162—Commonwealth v. 
Barnett, 245 S.W. 874, 196 Ky. 731. 
Me.—State v. Parento, 197 A. 166. 
Mass—Commonw»»alth v. Harris, 122 
N.E. 749. 232 Mass. 688. 

Mich.—People v. Hirschfleld, 260 N. 

W. 106, 271 Mich. 20. 

Miss.—King V. State, 86 So. 339, 123 
Miss. 532. 

N.C.—Slate v. Davis. 164 S.E. 737, 203 
N.C. 13, 35, certiorari denied Da¬ 
vis V. State of North Carolina. 63 
S.Ct. 95, 287 U.S. 649, 77 L.Ed. 561. 
Pa.—Commonwealth v. Strauss, 89 
Pa.Super. 82—Commonwealth v. 
Brown, 23 Pa Super. 470—Common¬ 
wealth V. Michel, 29 Pa.DlBt. 423. 
R.l.—State V. Beilin, 181 A. 804, 66 

R. I. 374. 

Tex.—Wilson v. State. 74 S.W.2d 
1020, 127 Tex.CY. 152—Braly v. 

State, 68 S.W.2d 604, 126 Tex.Cr. 
374—Rice v. Slate, 61 S.W.2d 364, 
121 Tex.Cr. 68—King v. State, 216 
S W. 1091, 86 Tex.Cr. 407. 

12 C.J. p 549 note 59. 

There are not two distlaot ele¬ 
ments, one of combination, other of 
attempt, which must combine to com¬ 
plete offense.—C^ommon wealth v. 
Harris, 122 N.E. 749, 232 Mass. 688. 

Conspiracy, and not its eneontlon, 
constitutes the crime. 

N.C.—Stale v. Anderson. 182 S.E. 
643, 208 N.C. 771—State v. Davis, 
164 S.E. 737, 203 N.C. 13. 35. cer¬ 
tiorari denied Davis v. Slate of 
North Carolina, 63 S.Ct. 96, 287 U. 

S. 649. 77 L.Ed. 661—State v. Rit¬ 
ter, 147 SE. 733, 197 N.C. 118. 

R.I.—State V. Beilin, 181 A. 804, 65 
R.I. 374. 

When union of wills for the unlaw¬ 
ful purpose Is perfected, offense of 
conspiracy is complete.—State v. An- 
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bination need not be accomplished, in order to con¬ 
stitute an indictable offense, as shown infra ^ 43, 
44. It has been said that the law making conspir¬ 
acy a crime is designed “as a curb to the immoder¬ 
ate power to do mischief which is gained by a 
combination of the means.”^i Even in jurisdictions 
where an overt act is required by statute, there are 
decisions in which the offense is held to consist of 
the conspiracy alone, as is stated infra § 43 b. 
Where it is shown that a person joined with oth¬ 
ers in carrying out the common design, it is imma¬ 
terial at what time he joined may, as stated 

infra § 75, be liable if he joins the conspiracy after 
its formation; but the fact that one joins the con¬ 
spiracy after it is formed does not affect the exist¬ 
ence of the general schcrnc.^^ 

Husband and wife. Although at common law a 
husband could not be guilty of conspiring with his 
wife alone,under the married women's acts of 
some states, a husband can be guilty of conspiracy 


with his wife alone.^* 

§ 37. - Number of Persons Necessary 

Two or more persons must combine to constitute a 
conspiracy. 

To constitute a conspiracy there must be a com¬ 
bination of two or more persons; one person can¬ 
not conspire with himself;^® but a single person 
may be guilty of conspiracy although the person 
with whom he is charged with conspiracy died be¬ 
fore the indictment was found, or was dead at the 
time of the trial,or if accused is charged with 
conspiracy with “persons unknown,” and the con¬ 
spiracy and the participation of accused therein is 
shown.^* 

Since at common law husband and wife are con¬ 
sidered one in law, they cannot, alone, be guilty of 
a conspiracy,!® although it is otherwise if they con¬ 
spire with a third person or with “a person un¬ 
known ;”20 and the rule that husband and wife can- 


derson. 182 S.K. 643. 208 N.C. 771— 
State V. Whiteside. 169 S.E. 711, 204 
N.C. 710—State v. Davis. 164 S.E. 
737. 203 N.C. 13. 35, certiorari denied 
Davis V. State of North Carolina. 53 
S.Ct. 95, 287 U.S. 649, 77 D.Ed. 661. 
11. Pa.—Mifflin v. Commonwealth, 6 
Watts & S. 461, 40 Am.D. 627. 
Baaffor of oombinatlons has been 
discussed at length in several cases. 

U.S.—U. S. v. Lancaster, C.C.Ga., 44 
F. 896, 10 L.R.A. 333. 

Mass.—Commonwealth v. Judd, 2 
Mass. 329, 337, 3 Am.D. 54. 

IS. U.S.—^U. S. V. Schenck, D.C.Pa., 
253 P. 212, affirmed Schenck v. U. 

S., 39 S.Cl. 247, 249 U.S. 47, 63 L. 
Ed. 470. 

la. U.S.—Craig v. U. S., C.C.A.Cal.. 

81 F.2d 816, certiorari dismissed 66 
S.Ct. 670. 298 U.S. 637, 80 L.Ed. 
1371, and Weinblatt v. U. S., 66 S. 
Ct. 671, 298 U.S. 637, 81 L.Ed. 1371, 
and rehearing denied Craig v. U. 

S., C.C.A., 83 P.2d 460, certiorari 
denied 56 S.Ct. 969. 298 U.S. 690, 
80 L.Ed. 1408, rehearing denied 57 
S.Ct. 6. 299 U.S. 620, 81 L.Ed. 457. 
certiorari denied Weinblatt v. U. 

S., 56 S.Ct. 959, 298 U.S. 690, 80 
L.Ed. 1408, rehearing denied 67 S. 
Ct. 6. 299 U.S. 620, 81 L.Ed. 467. 

14. Cal.—People v. Miller, 22 P. 934, 

82 Cal. 107. 

I5h Colo.—Dalton v. People, 189 P. 
37, 68 Colo. 44. 

Tex.—Smith v. State. 89 S.W. 817, 48 
Tex.Cr. 233. 

10. U.S.—Morrison v. People of 
State of California, 64 S.Ct. 281, 
291 U.S. 82. 78 L.Ed. 664, reversing 
People V. Morrison, 22 P.2d 718, 
218 Cal. 287—Worthington v. U. S., 

C.C.A.I11., 64 F.2d 936—Weniger v. 
U. S.. C.C.A.Idaho, 47 F.2d 692— 


Didenti v. U. S., C.C.A.Wash., 44 
P.2d 537—U. S. V. Austin-Ragley 
Corporation, C.C.A.N.Y., 31 F.2d 

229, certiorari denied AustIn-Bag- 
ley Corporation v. U. S.. 49 S.Ct. 
479. 279 U.S. 863, 73 L.Ed. 1002— 
Bartkus v. U. S.. C.C.A.I11., 21 F. 
2d 425—Turinetti v. U. S., C.C.A. 
Neb., 2 F.2d 15—Williams v. U. S.. 
C.C.A.S.C., 282 P. 481. 

Del.—State v. Cole, 114 A. 201, 1 
W.W.Harr. 279. 

D.C.—De Camp v. U. S., 10 F.2d 984, 
56 App.D.C. 119. 

111.—People V. Link, 6 N.E.2d 201, 
365 Ill. 266, affirming 282 lll.App. 
620—People v. Cohn. 193 N.E. 150, 
358 Ill. 326—People v. Bam, 193 N. 

E. 137, 368 Ill. 177—People v. 

Mader. 145 N.E. 137, 313 Ill. 277. 
reversing 230 lll.App. 667—People 

V. La Bow. 118 N.E. 395, 282 111. 
227. 

Ind.—Jorman v. State, 163 N.E. 837, 
838, 200 Ind. 388, citing Corpus 
Juris. 

Iowa.—State v. Martin. 200 N.W. 
213, 199 Iowa 643. 

Ky.—Green v. Commonwealth, 95 S. 

W. 2d 661, 264 Ky. 725. 

Mich.—People v. Knoll, 242 N.W. 
222, 258 Mich. 89. 

Neb.—Sherman v. State, 202 N.W. 
413, 113 Neb. 173. 

N.Y.—People v. Sowma, 299 N.Y.S. 

523, 252 App.Div. 413. 

N.C.—State v. Kaper, 168 S.E. 831, 
204 N.C. 603—State v. Lewis. 116 
S.E. 259, 185 N.C. 640. 

Pa.—Commonwealth v. Bonnem, 95 
Pa.Super. 496, 

Tenn.—Delaney v. State, 61 S.W.2d 
485, 164 Tenn. 432. 

Tex.—Hustead v. State, 261 S.W. 

1074, 96 Tex.Cr. 49. 

12 C.J. p 642 note 13. 
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Vo matter how many defendanta 
are charged with conspiracy, it is 
enforced upon commonwealth to 
prove that two or more are guilty.— 
Commonwealth v. Faulknier. 89 Pa. 
Super. 454. 

Sole planner of and actor in sohema 

In the prosecution of the manager, 
officers, and salesmen of a concern 
for conspiring to use the mails in 
executing a scheme to defraud, in 
violation of Pen.Code 9 37, Oomp.St. 
9 10201, in which it was claimed 
that defendants induced persons by 
means of fraud to enter into con¬ 
tracts appointing the concern their 
agent in the purchase of Indian 
lands, the manager could not be con¬ 
victed on evidence showing that he 
was the sole planner and actor.—^Van 
Tress v. U. S., C.C.A.Ohlo. 292 F. 613. 

17. N.J.—State V. Simon, 127 A. 670, 
101 N.J.Law 11. 

N.C.—State v. Alridge, 176 S.E. 191, 
206 N.C. 850. 

18. U.S.—Pomerantz v. U. S., C.C. 
A.Pa., 61 F.2d 911. 

Ill.—People V. Dewey, 259 lll.App. 
330. 

Conspiracy with person not named 

Proof of conspiracy between de¬ 
fendant and a person not named as 
a defendant will sustain conviction. 
—^Anstess V. U. S., C.C.A.Ind., 22 F. 
2d 594. 

19. Cal.—People v. MacMullen, 24 
r.2d 794, 796, 131 Cal.App. 81, quot¬ 
ing Corpus Juris. 

Wis.—Jones v. Monson, 119 N.W. 

179, 137 Wis. 478. 

12 C.J. p 643 note 14. 

aa Ala.—state v. Covington, 4 Ala. 
603. 

Cal.—People v. MacMullcn. 24 P.2d 
794, 131 CaLApp. 81. 
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not alone be guilty of conspiracy does not absolve 
a wife from the consequences of criminal acts com¬ 
mitted in the execution of a conspiracy with her 
husband, as pointed out in the C.J.S. title Husband 
and Wife § 225, also 30 C.J. p 795 note 98. 

If one person only feigns acquiescence in a pro¬ 
posal of another to pursue an unlawful enterprise, 
there is no conspiracy, since there is no union or 
concert of wills but it has been held that, if 
three or more conspire to commit a crime, the fact 
that one of them secretly intended to frustrate the 
conspiracy will not bar a prosecution and convic¬ 
tion of the rest for conspiracy .22 

A seller of liquor to a prohibition agent is not 
chargeable with criminal conspiracy with the agent, 
although two defendants cooperating in sales to the 
agent may be charged with conspiracy, and their 
offense thereby aggravated from misdemeanor to a 
felony.23 A corporation may be counted in the 
number necessary to constitute a conspiracy but 


a conspiracy between two corporations cannot be 
formed by the acts of one person acting as agent for 
both corporations.25 

The fact that one of the conspirators was the 
servant of another conspirator does not preclude 
there being a conspiracy between them,^® and until 
there is an affirmative withdrawal from the conspir¬ 
acy by the servant, his acts bind the employer so 
far as to prevent the statute of limitations from 

running.27 

§ 38. - Necessity for Agreement in Gen¬ 

eral 

To conititute a conspiracy there must be an agree¬ 
ment between the memberi, a unity of design or purpose, 
comprising what has been agreed to. 

The unlawful combination being the gist of the 
conspiracy, as stated supra § 36, it follows that 
there must be an agreement of some kind.23 There 
must be unity of design or purpose, a concert of 
will and endeavor,-® comprising what has been 


Colo.—Dalton v. People, 189 P. 37, 
68 Colo. 44. 

12 C.J. p 543 note 14 [a], [b]. 

SI. Tenn.—Delaney v. State, 51 S. 

W.2d 485. 164 Tenn. 432 
Tex.—Woodworth v. State, 20 Tex. 
App. 375. 

82. I*a.—Commonwealth v. Wasson, 
43 Pa.Supcr. 38. 

23. IT.S.—U. S. V. Wray, D.C.Ca., 8 
F.2d 429. 

84. Conn.—State v. Parker, 158 A. 
797, 114 Conn. 354. 

25. N.M.—TT. S. V. Santa Rita Store 
Co., 113 P. 620, 16 N.M. 3. 

86. U.S.—Hylic v. U. S., D.C., 32 S. 
Ct. 793, 226 IT.S. 347, 66 L.Ed. 1114, 
Ann.Cas.l914A 614. 

Ind.—Jorman v. State. 163 N.E. 837, 
200 Ind. 388. 

87. U.S.—Hyde v. U. S., DC., 32 S. 
Ct. 793, 225 U.S. 347, 56 L.Ed. 1114, 
Ann.Cas.l914A 614. 

88. U.S.—Lynch v. Ma^navox Co., 

C. C.A.Cal.. 94 F.2d 883, reversinif, 

D. C., 11 F.Supp. 768—Craig v. U. 
S., C.C.A.Cal., 81 F.2d 816, certio¬ 
rari dismissed 56 S.Ot. 670, 298 U. 
S. 637, 80 L.Ed. 1371, and Wein- 
blatt V. U. S., 56 S.Ct. 671, 298 U. 
S. 637. 81 L.Ed. 1371, and rehear¬ 
ing denied Craig v. U. S., C.C.A., 
83 F.2d 450, certiorari denied 56 S. 
Ct. 959. 298 U.S. 680, 80 L.Ed. 1408, 
rehearing denied 57 S.Ct. 6, 299 U. 
S. 620, 81 L.Ed. 467, certiorari de¬ 
nied Weinblatt v. U. S., 66 S.Ct. 
959, 298 U.S. 690, 80 L.Ed. 1408, 
rehearing denied 67 S.Ct. 6, 299 U 
S. 620, 81 L.Ed. 457—Safarik v. 

U. S.. C.C.A.Neb.. 62 F.2d 892, re¬ 
hearing denied 68 F.2d 369—David¬ 


son V. U. S., C.C.A.Mo., 61 F.2d 250 
—Asgill V. U. S.. C.C.A.Va., 60 F.2d 
780—Marcante v. U. S., C.C.A. 
Wyo., 49 F.2d 156—Sloan v. U. S., 
C.C.A.Mo., 31 F.2d 902 Di Bona- 
ventura v. U. S., C.C.A.W.Va., 15 
F.2d 494—Fisher v. U. S.. C.C.A. 
W.Va., 13 r'.2d 756—Linde v. U. S., 
CCA.S.D., 13 F2d 59—U S. v. 
Wray. D.C.Ga., 8 F.2d 429—Bechor 

V. IJ. S . C C A.N.Y., 5 F.2d 45— 
Bell V U. S.. C.C.A.Utah. 2 F.2d 
543—Miller v. U. S., C.C.A.S.C., 277 
F. 721. 

Cal.—People v. Welch, 264 P. 324, 89 
Cal.App. 18—People v. Hilling, 234 
P. 924, 71 Cal.App. 144. 

Del.—State v. Cole. 114 A. 201, 1 W. 

W. Harr. 279. 

Ind.—Warren v. State, 196 N.E. 710, 
208 Ind. 526—Johnson v. State, 
194 N.E. 619, 208 Ind. 89. 

Mich.—People v. McKenna, 276 N.W. 
718, 282 Mich. 66S~People v. Ten- 
erowlcz, 253 N.W. 296, 266 Mich. 
276. 

Mont.—State v. Hopkins, 219 P. 1106, 
68 Mont. 504. 

N.J.—State V Harris, 168 A. 848, 10 
N.J.Mise. 236. 

Tex.—I'alatine Ins. Co. v. Griflfln, 
Civ.App., 202 S.W. 1014, 1024, cit¬ 
ing Corpus Juris —Wilson v. State, 
74 S.W.2d 1020, 127 Tex.Cr. 152— 
Odneal v. State, 34 S.W.2d 695, 117 
Tex.Cr. 97. 

Va.—Falden v. Commonwealth, 189 S. 

E. 326, 167 Va. 542. 

Proof of oonsplrsoy to vlolats stat¬ 
ute requires evidence of more than 
participation in substantive offense, 
namely, unlawful agreement and par¬ 
ticipation with knowledge thereof.— 

I Dickerson v. U. S., C.C.A.Iowa, 18 F. 

I 2d 887. 


Iback of latsat 

(1) If alleged accomplice, in con¬ 
versation with defendant, did not in¬ 
tend to bribt* witness, there was no 
agreement, precluding conviction for 
conspiracy to bribe. — Odneal v. 
State, 34 S.W.2d 696, 117 Tex.Cr. 97. 

(2) If n(>compIjce, when allegedly 
agreeing to take witness outside 
slate, intended to return before trial, 
defendant was not guilty of con¬ 
spiracy to bribe witness.—Odneal v. 
State, supra. 

29. U.S.—Lefco v. U. S., C.C.A.T»a., 

74 F.2d 66—Asgill v. U. S., C.C.A. 
Va.. 60 F.2d 780, 785, citing Cor¬ 
pus Juris. 

Colo—Clark v. People, 239 P. 1026, 
78 (\)lo. 120. 

Hawaii. —Territory v. Goto, 27 Ha¬ 
waii 65. 

Ill.—People V. Fedele, 10 N.E.2d 346, 
366 Ill. 618, affirming 5 N.E.2d 272, 
287 Tll.App. 444--People v. Link, 
6 N.E.2d 201, 365 III. 266, affirming 
282 Ill.App. 620—People v. Bain. 
195 N.E. 42, 359 111 455. reversing 
274 Tll.App. 215—People v. Bain, 
193 N E. 137, 368 Ill. 177—People 
V. Walczak, 146 N.E. 660, 315 111. 
49. 

Ind.—Warren v. State, 196 N.E. 710, 
208 Ind. 626. 

Iowa.—State v. Paden. 202 N.W. 105, 
199 Iowa 383. 

Tenn.—Iten Bmcuit Co. v. Hamilton 
Nat. Bank, 65 S.W.2d 616, 619, 16 
Tenn.App. 665, citing Corpus Ju¬ 
ris. 

Tex.—Weathered v. State, 81 S.W.2d 
91. 128 Tex.Cr. 263. 

12 C.J. p 543 note 20. 

Bimulatsd participation 

Person who did not intend to com¬ 
mit burglary or aid in commission 
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agreed to, not what has been done,^^ although all 
the parties need not be actuated by the same mo¬ 
tives. It has been said, however, that while a 
conspiracy is constituted by an agreement, it is the 
result of the agreement, and not the agreement it- 

self.*2 

§ 39. -Knowledge without Participation 

Mere knowledge or approval, without participation, 
doea not make one a party to a conepiracy. 

The rule laid down in Corpus Juris, which has 
been quoted and cited with approval, is that mere 
knowledge, acquiescence, or approval of the act, 
without cooperation or agreement to cooperate, is 


not enough to constitute one a party to a conspira- 
cy,33 but that there must be intentional participa¬ 
tion in the transaction with a view to the further¬ 
ance of the common design and purpose.^^ 

§ 40. - Character of Agreement 

The agreement need not be formal or express; It Is 
sufficient If there Is a meeting of the minds, or a tacit 
agreement. If there Is concert of design there need not 
be participation In every detail of Its execution, or knowl¬ 
edge of the scope of the conspiracy. Previous acquaint¬ 
ance Is not essential, nor need each conspirator take part 
In every act. 

No written, formal, or definite agreement is nec¬ 
essary to constitute a conspiracy,^^ its existence 


thereof, and whose participation in 
alleged conspiracy to commit bur¬ 
glary was simulated, was not "con¬ 
spirator,” since there was no union 
or meeting of minds on part of such 
person with other parties.—^Weath¬ 
ered V. State, supra. 

30. U.S.—Asglll V. U. S.. C.C.A.Va.. 
60 F.2d 780. 786. citing Ooxpas Ja- 

rla. 

Pa.—Commonwealth v. Benz. 178 A. 
3d0. 318 Pa. 465. citing Corpus Ju¬ 
ris. 

31. Mass. — Attorney General v. 
Tufts. 132 N.R 822, 239 Mass. 458. 

32. U.S.—Marino v. U. S., C.C.A.Cal., 
91 F.2d 691. 

33. U.S.—Zlto V. U. S.. C.C.A.Ill., 64 
F.2d 772—Thomas v. U. S.. C.C.A. 
Kan., 67 F.2d 1039—Young v. U. S.. 
C.C.A.Tex., 48 F.2d 26—U. S. v. 
Russell. D.C.Ala., 41 F.2d 852— 

U. S. V. Kerper, D.C.Pa., 29 F.2d 
744, reversed on other grounds. C. 
C.A.. Norris v. U. S.. 34 F.2d 1139. 
certiorari granted U. S. v. Morris, 
50 S.Ct. 239, 281 U.S. 707, 74 L.Ed. 
1130. affirmed 60 S.Ct. 424. 281 U.S. 
619, 74 L.Ed. 1076—McDaniel v. U. 
S.. C.C.A.Fla.. 24 F.2d 303—Luca- 
damo V. U. S., C.C.A.N.Y., 280 F. 
653. 

Ill.—People V. Link, 6 N.B.2d 201, 
366 111. 266. affirming 282 Ill.App. 
520—People v. Bain. 196 N.B. 42. 
359 Ill. 456, reversing 274 Ill.App. 
215—People v. Bain, 193 N.B. 137, 
358 Ill. 177—People v. Mader, 146 
N.E. 137, 313 Ill. 277, reversing 
230 Ill.App. 667. 

Ky.—Baird v. Commonwealth, 46 S. 
W.2d 466. 468, 241 Ky. 795, citing 

Corpus JtiriB. 

Mo.—Jacobs V. Danciger, 41 S.W.2d 
389. 892, 328 Mo. 458, 77 A.L.R. 
1287, quoting Corpus Juris, and re¬ 
versed on other grounds 95 S.W.2d 
1193, 839 Mo. 91, petition denied 
Danciger v. Jacobs, 62 S.Ct. 130, 
284 U.S. 675, 76 L.Ed. 671—Burton 

V. Maupin. App., 281 S.W. 88, 89. 
quoting Corpus Juris. 

Tenn.—Solomon v. State, 76 S.W.2d 


331, 334, 168 Tenn. 180, quoting 
Corpus Juris. 

12 C.J. p 644 note 24. 

‘'Hauy luau may ha augagad lu 

oommlttlug tha sama sort of crime, 
each knowing that the others were, 
so engaged, without becoming con¬ 
spirators.”—U. S. V. Russell. D.C. 
Ala., 41 F.2d 862. 863. 

Ziaudlord’s kuowladga of mauufao- 
tura of liquor on premises, and fail¬ 
ure to stop it, does not necessarily 
make him guilty of conspiracy to 
violate the National Prohibition Act. 
—D1 Bonaventura v. U. S., C.C.A.W. 
Va.. 16 F.2d 494, 

That oua sold liquor to auothar 

who transported it for sale to third 
person, and that third person in turn 
retailed liquor, did not alone make 
persons conspirators.—U. S. v. Rus- 
st^ri, D.C.Ala., 41 F.2d 862. 

Mara sympathy cannot in and of 
Itself constitute confederacy to com¬ 
mit a crime.—^Vaccaro v. Collier, D.C. 
Md., 38 F.2d 862, modified on other 
grounds, C.C.A., Collier v, Vaccaro, 
51 F.2d 17. 

34. U.S.—Zito V. U. S., C.C.A.I11.. 
64 F.2d 772—Young v. U. S., C.C.A. 
Tex.. 48 F.2d 26. 

Ill.—People V. Mader, 146 N.B. 137, 
313 Ill. 277, reversing 230 Ill.App. 
667. 

Ky.—^Baird v. Commonwealth, 46 S. 

W.2d 466, 468, 241 Ky. 795, citing 

Corpus Juris. 

Mo.—-Burton v. Maupin, App., 281 S. 

W. 83, 89, quoting Corpus Juris. 
Tenn.—Solomon v. State, 76 S.W.2d 
331, 334, 168 Tenn. 180, quoting 
Corpus Juris. 

12 C.J. p 644 note 26. 

35. U.S.—Marino v. U. S., C.C.A.Cal., 
91 F.2d 691—Blumenthal v. U. S., 
C.C.A.Mlnn., 88 F.2d 522—Marx v. 

U. S., C.C.A.Minn., 86 F.2d 246— 
Hoffman v. U. S., C.C.A.Colo., 68 F. 
2d 101—Telman v. U. S., C.C.A.N. 
M., 67 F.2d 716, certiorari denied 
54 S.Ct. 860, 292 U.S. 650. 78 L.. 
Ed. 1600—Zlto V. U. S., C.C.A.I11., 
64 F.2d 772-—Stack v. U. S., C.C.A. 
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Wash., *7 P.2a 16— XJ. 8. v. Wtlson, 
D.C.W.Va., 23 F.2d 112—Pearlman 

V. U. S.. C.C.A.Or., 20 F.2d 113. 
certiorari denied 48 S.Ct. 86, 276 U. 
S. 649. 72 L.Ed. 419—U. S. v. 

Frank. D.C.R.I., 12 F.2d 796—U. S. 

V. Olmstead, D.C.Wash., 6 F.2d 712 
—Fowler v. U. S., C.C.A.Wash., 273 
F. 16—Holmes v. U. S.. C.C.A.Tex., 
267 F. 529, 532, citing Corpus Ju¬ 
ris, and certiorari denied 41 S.Ct. 
13. 264 U.S. 640, 65 L.Ed. 452. 

Cal.—People v. Yeager, 229 P. 40, 
194 Cal. 452—People v. Lee. 72 P. 
2d 672. 23 Cal.App.2d 168. 

Del.—State v. Cole, 114 A. 201, 1 W. 

W. Harr. 279. 

Ill.—People v. Fedele, 10 N.E.2d 346. 
366 Ill. 618, affirming 5 N.E.2d 272. 
287 Ill.App. 444—People v. Cohn, 
193 N.E. 160, 358 111. 326—People 
v. Walczak, 145 N.E. 660. 316 III. 
49—Franklin Union No. 4 v. P(*o- 
ple, 77 N.E. 176, 220 Ill. 365. 110 
Am.S.R. 248, 4 L.R.A..N.S.. 1001. 
reversing 121 Ill.App. 647. 

Ind.—Johnson v. Stat^ 194 N.E. 619, 
208 Ind. 89—Davis v. State. 161 
N.E. 375, 200 Ind. 88. 

Mo.—State v. Stamper, 285 S.W. 437, 
314 Mo. 636—Rice v. Gray. 34 S. 
W.2d 667, 672, 255 Mo.App. 890, 
quoting Corpus Juris. 

Mont.—State v. Hopkins, 219 P. 1106, 
1107, 68 Mont. 604, citing Corpus 
Juris. 

Tenn.—Solomon v. State. 76 S.W.2d 
331. 834, 168 Tenn. 180, quoting 

Corpus Juris. 

Wash.—State v. McGonigle, 268 P. 

16. 144 Wash. 262. 

12 C.J. p 644 notes 26. 28. 

Oouspirtug In thought 

Defendants, charged with conspir¬ 
acy to evade and to help others in 
evading Selective Service Act 9 6. 
Comp.St.l918 9 2044f. who called 

mass meeting on matter by adver¬ 
tisement, and one of whom called 
meeting to order by announcing ob¬ 
ject of gathering as per advertise¬ 
ment, were held to have combined or 
conspired in thought.—Fraina v. U. 
S.. N.Y., 266 F. 28, 166 C.C.A. 866. 
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being generally a matter of inference from the acts 
of the parties.®® It is sufficient to constitute the 
offense, so far as the combination is concerned, if 
there is a meeting of the minds, a mutual implied 
understanding or tacit agreement, all the parties 
working together, with a single design, for the ac¬ 
complishment of the common purpose.®*^ So, if two 
persons pursue by their acts the same object often 
by the same means, one performing one part of the 
act and the other another part of the act, so as to 
complete it with a view to the attaining of the ob¬ 
ject which they are pursuing, this will be sufficient 
to constitute a conspiracy;®® but it has been said 
that, if different groups of persons, although hav¬ 


ing a similar general purpose, cooperate without 
any privity with each other, but toward wholly sep¬ 
arate ends, even though similar in character, the 
combination does not constitute a single conspira¬ 
cy's 9 

Previous acquaintance between the conspirators 
is unnecessary,nor is it necessary that each con¬ 
spirator should have seen the others,^^ or have 
knowledge as to who all the members of the con¬ 
spiracy are.^2 It is not essential that the parties 
meet or that they confer and formulate their 
plans,^® nor that each conspirator have knowledge 
of the scope of the conspiracy or the means by 
which the purpose is to be accomplished,^^ ^or that 


36. U.S.—stack v. U. S., C.C.A. 
Wash., 27 F.2d 16. 

Ill.—People V. Drury, 250 Ill.App. 
54 7. affirmed 167 N.E. 823, 3.35 Ill. 
639. 

37. IT.S.—Marino v. U. S., T.C.A.Cal., 

91 P.2d 691—Blumenthal v. U. S.. 
r.C.A.Minn., XX F.2d 522—Marx v. 

U. S., C.C.A.Minn.. 86 F.2d 24 5— 
Hoffman v. U. S., C.C.A.Colo., 68 
P.2d 101—Telman v. U. H.. C.C.A.N 
M.. 67 F.2d 716. <‘erliorari denied 
54 S.Ct. 860, 292 U.S. 650. 78 L.Ed. 
1500—Graham v. U. S.. G.C.A.Okl. 
15 F.2d 740, certiorari denied 
O’Pallon V. t7 S„ 47 St”! 5X7, 274 

U.S. 743, 71 Ed. 1321—Fisher v. 
U. S., C.CAW.Va.. 13 F.2d 756— 
Lewis V. U. S., C.r.A Mieh., 11 F. 
2d 745—U. S V. Olnistead. D.U. 
Wash., 5 F.2d 712—Alien v U S.. 
C.C.A.Ind . 4 F.2d 0X8. certiorari 

denied Hunter v. IT. S., 4 5 S.Ct. 
352. 267 U.S. 597, 69 L Ed. 806, and 
Johnson v. U. S.. 45 S Ct 509, 268 

U. S. 6X9, 69 L Ed. 115X—Fowler 

V. U. S., C.tT.A.Wash, 273 F. 1.5— 
Holmes V. U. S.. C.C.A.Tex . 267 P. 
529, 532, citingr Corpus Juris, and 
certiorari denied 41 S.Ct. 13. 254 U. 
S. 640. 66 L.Ed. 452. 

Cal.—People v. Teaser, 229 P. 40, 
194 Cal. 462—People v. HuJing, 234 
P. 924, 71 Cal.App. 144. 

Del.—State v Cole. 114 A. 201, 1 W. 

W. Harr. 279. 

Ill.—People V. Walczak. 14 5 N E. 660, 
315 111. 49. 

Mo.—State v. Porter, 199 S.W. 158— 
Rice V. Gray, 34 S.W.2d 567, 572, 
255 Mo.App. 890, quoting Corpus 
Juris. 

Mont.—Stale v. Hopkins. 219 P. 1106, 
1107, 68 Mont. 604, citing Corpus 
Juris. 

Pa.—Commonwealth v. Jermyn, 101 
Pa.Super. 455. 

Tenn.—Solomon v. State, 76 S.W.2d 
331. 334, 168 Tenn. .1X0, quoting 

Corpus Juris. 

Tex.—Palatine Ins. Co. v. Griffin, 
Civ.App.. 202 S.W. 1014, 1024, cit¬ 
ing Corpus Juris. 

12 C.J. p 644 note 27. p 646 note 29. 


38. U.S.—T..efco v. U. S., C.C.A Pa.. 
74 F.2d 66. 

111.—People V. Fedele, 10 N.E.2d 346. 
366 Ill. 618. affirming 5 N.E.2d 
272, 287 Ill.App. 4 44—People v. 

Cohn. 193 N.E. 150, 358 Ill. 326. 
Tenn—Salomon v. State. 76 S.W.2d 
331. 334, 168 Tenn. 180, quoting 
Corpus Juris. 

12 C.J. p 645 note 30. 

Ssseuco of conspiracy is common 
design, and offense may be commit¬ 
ted whether the parties act separate¬ 
ly or together, or by same or dif¬ 
ferent means.—Lcfco v. U. S., C.C.A. 
Pa. 74 F.2d 66. 

Conspiracy not split into different 
conspiracies by fact that conspira¬ 
tors individually or in groups per¬ 
form different tasks to common end. 
—Lefeo V. U. S., supra. 

39. U.S.—IT. S. V. McConnell, D.C. 
Pa.. 286 F. 164. 

40. U.S.—Lefeo v. U. S. C.C.A.Pn., 
71 F.2d 66—Capriola v. U. S.. C.C. 
A.Ill., 61 F 2d 5, certiorari denied 
Walsh V. U. S., 53 set. 315, 2X7 
U.S. 671. 77 LEd. 679—Allen v. IJ. 

S., (\C..A.lnd.. 4 F.2d 6X8. certio¬ 
rari denied Hunter v. U. S, 45 S. 
Ct. 352, 267 U S. 597. 69 L Ed. X()6. 
and Johnson v. U. S., 4 5 S.Ct. 509, 
268 U.S. 689, 69 L.Ed. 1158. 

Ill.—People V. Cohn, 193 N.E 150, 
358 Ill. 326. 

Tenn.—Solomon v. Slate, 76 S.W.2d 
331, 334, 168 Tenn. 180, quoting 
Corpus Juris. 

12 C.J. p 545 note 31. 

That different gn^oups were stran¬ 
gers to each other is immaterial if 
they were engaged in common un¬ 
lawful purpose.—Jezewski v. U. S., 
C.C.A.Mich., 13 F.2d 599. certiorari 
denied Ross v. U. S.. 47 S.Ct. 243, 273 
U.S. 736, 71 L.Ed. 866. 

41. Pa.—Commonwealth v. Jermyn, 
101 Pa.Super. 455. 

48. U.S.—Laska v. U. S.. C.C.A.Okl., 

82 F.2d 672, certiorari denied 66 
S.Ct. 967, 298 U.S. 689. 80 L.Ed. 
1407—Craig v. U. S., C.C.A.Cal., 81 
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F.2d 816, certiorari dismiR.sed 56 S. 
Ct. 670, 298 U.S. 637, 80 L.Ed. 1371, 
and Weinblatt v. IT. S.. 56 S.Ct. 
671, 298 U.S. 637. 81 L.Ed. 1371, 
and rehearing denied ('raig v. U. 

S., 83 F.2d 450. certiorari denied 
66 set. 959, 298 U.S. 680. 80 L.Ed. 
1408, rehearing denied 57 S.Ct. 6, 
299 US. 620. 81 L.Ed. 467, eertlo- 
ran denied Weinblntt v. IT. S.. 56 
S.Ct. 969, 298 U.S. 690, 80 LEd. 
1408, rehearing denied 67 S.Ct. 6, 
299 U.S. 620, 81 L.Ed. 4 57—Coates 

V. U. S., CC.A.Cal., 59 P 2d 173- 

U. S. V. Wilson, D.C.W.Va., 23 P. 
2d 112. 

43. IT.S.—Capriola v. U. S„ C.C.A. 
HI , 61 F.2d 5, certiorari denied 
Walsh V. IT S. 53 SCI. 316. 287 U. 
S. 671. 77 LEd 579. 

Mass—Attorney General v. Tufts, 
132 N.E. 322, 239 Mass. 458. 

44. tT,,S.—(h’aig V. U. S.. C.C.A.Cal., 

81 F.2d 816, certiorari dismissed 66 
set. 670 . 298 U.S. 637. 80 L.Ed. 

1371, and Weinblall v. U. S., 56 S. 

Cl. 671, 298 U.S. 637, 81 L.Ed. 1371, 
and rehearing denied Craig v. U. 

S., 83 F.2d 450. certiorari denied 56 
S.Ct. 959, 298 U.S. 680, 80 L.Ed. 

14 08, rehearing denied 67 S.Ct. 6, 
299 US. 620. 81 L.Ed. 457, certio¬ 
rari denied Weinblatt v. U. S., 56 
set. 959. 298 U.S. 690, 80 L.Ed. 

1408, rehearing demied 57 S.Ct. 6, 
299 U.S. 620. 81 L.Ed. 457—Lefeo 

V. U. S.. C.C.A.Pa., 74 F.2d 66— 
Coates V. U. S., C.C.A.Cal., 69 F.2d 
173—Middleton v. U. S., C.C.A.Ark., 
49 F.2d 538—U. S. v. Wilson, D.C. 

W. Va., 23 F.2d 112—McDonnell v. 
U. S.. C.C.A.Mass., 19 F.2d 801, cer¬ 
tiorari denied 48 S.Ct. 114, 276 U. 
S. 651, 72 LEd. 421—U. S. v. Olm- 
stead, D.C.Wash., 5 P.2d 712. 

Mich—People v. Knoll. 242 N.W. 
222, 258 Mich. 89. 

R.T.—State v. Beilin, 181 A. 804, 66 
R.I. 374. 

Zgnorauos of faot not ezonlpatlng ao- 
ousod 

Pact that member of conspiracy, 
as financial backer of combine, was 
not advised of investment of funds 
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any time should have been set for the accomplish¬ 
ment of the design.^® Neither is it necessary that 
the plan of a combination shall embrace in detail 
in its early stages the various means by which it is 
to be executed, as it is sufficient that there is a 
general plan to accomplish the result sought by 
such means as may from time to time be found ex¬ 
pedient.^® Conspiracy implies concert of design 
and not participation in every detail of execution, 
and it is not necessary that each conspirator should 
have taken part in every act,^*^ or know the exact 
part performed or to be performed by the others 
in the furtherance of the conspiracy.^® 

§41. — Combination to Commit Act 
Which Would Not Render Individual 
Civilly Liable 

By the weight of authority a combination to do an 
act which would not be unlawful if done by an in¬ 
dividual may amount to a criminal conspiracy. 


It has been stated in some cases that an act which 
is lawful when done by an individual does not be¬ 
come unlawful merely because it is done by two or 
more persons acting in concertbut the weight of 
authority seems to be to the effect that, while an 
act committed by an individual may not be unlaw¬ 
ful, yet the same act, when committed by a com¬ 
bination of individuals, may be unlawful and crim¬ 
inal and may render the members of the combina¬ 
tion liable to indictment for criminal conspiracy.®® 
The test of the unlawfulness of a combination by 
several to commit an act which would not be unlaw¬ 
ful if committed by one alone is the motive for com¬ 
bining, or in other words, the object to be attain¬ 
ed.®^ As long as the object of the combination is 
to further its own fair interest or advantage and 
not the injury of another, there is nothing criminal 
in the combination but on the other hand, such 
a combination is unlawful and constitutes a criminal 
conspiracy, when the acts are done with malice, that 


in two enterprises, did not create 
distinct conspiracy and exonerate 
him of rulpaliility therein.—Coates I 
V. U. S.. C.C.A.Cal., 59 F.2d 173. 

Znowledg'e of dlvlBlon of ■polls is 
immaterial.—(''oates v. U. S.. supra. 
45. Md.—State v. Buchanan. 5 Harr. 

& J. 317, 9 Am.D. 534. 

4a U.S.—Pierce v. U. S., N.Y.. 40 S. 
Ct. 205, 252 U.S. 239, 64 I.. Ed. 542, 
uflirrning. D.C., U. S. v. Pier<*e, 245 
F. S78—Eaker v. U. S., C.C.A.Colo., 
76 F.2d 267—U. S. v. Frank. D.C. 
R.L, 12 F.2d 796—IT. S. v. Downey. 
D.C.R.l., 257 F. 361—T7. S. v. Bak¬ 
er. D.C.K.I.. 243 F. 741. 

Hawaii—Territory v. Goto. 27 Ha¬ 
waii 65. 8S, quoting Oorpns Jtirls. 
Ill.—People V. Blumcnberg. 193 Ill. 
App. 119, reversed on other 
grounds 100 N.E. 78S. 271 Ill. ISO. 
N.J.—Slate V. Sabato, 103 A. 807. 91 
N.J.Daw 370. 

Ohio.—State v. Crystal Ice Mfg. & 
Cold Storage Co., 5 Ohio N.R.N.S., 
149. 

R.L—State v. Beilin. 181 A. 804. 65 

R. I. 374. 

12 C.J. p 545 note 37. j 

Conspiracy, after formation, may 
ho amplified and details worked out. 
and may contemplate a series of 
acts, the precise nature of which was 
not known at the time of inception. 
—Eaker v. U. S., C.C.A.C 0 I 0 ., 76 F.2d 
267. 

47. U.S.—Craig v. U. S., C.C.A.Cal., 

81 F.2d 816. certiorari dismissed 56 

S. Ct. 670, 298 U.S. 637, 80 L.Ed. 
1371, and Weinblatt v. U. S.. 56 
S.Ct. 671, 298 U.S. 637, 81 L.Ed. 
1871, and rehearing denied Craig v. 
U. S., 83 F.2d 460, certiorari denied 
66 S.Ct. 959. 298 U.S. 680, 80 L.Ed. 
1408, rehearing denied 67 S.Ct. 6, 
299 U.S. 620, 81 L.Ed. 457, certio¬ 


rari denied Weinblatt v. TT. S., 56 
set. 959. 298 U.S. 690. 80 L.Ed. 
1408, rehearing denied 57 S.Ct. 6. 
299 U S. 620, 81 L.Ed. 457—IT. S. v. 
01m.Mtead. I>.C.Wash.. 5 P.2d 712— 

U. S. V. Downey, DC.R.L, 257 F. 
364. 

Tenn.—Solomon v. State, 76 S.W.2d 
331, 334, 168 Tenn. 180, quoting 

Corpas Jnris. 

12 C.J. p 545 notes 32, 34. 

48. U.S.—I.aska v. U. S.. CC.A.Okl., 
82 F.2d 672, certiorari denied 56 
S.Ct. 957. 298 U.S. 689, 80 L.Ed. 
1407—Craig v. U. S., C.C.A.Cal., 81 
F.2d 816, certiorari dismissed 56 
S.Ct. 670, 298 U.S. 637, 80 L.Ed. 
1371, and Weinblatt v. U. S., 66 
S.Ct. 671. 298 U.S. 637, 81 L.Ed. 
1371, and rehearing denied Craig 

V. U. S., 83 F.2d 450, certiorari de¬ 
nied 66 set. 959. 298 U.S. 680, 80 
L.Ed. 1408, rehearing denied 67 S. 
Ct. 6, 299 U.S. 620, 81 L.Ed. 467, 
certiorari denied Weinblatt v. U. 
S.. 56 set. 959. 298 U.S. 690, 80 
L.Ed. 1408, rehearing denied 67 S. 
Ct. 6. 299 U.S. 620, 81 L.Ed. 457— 
Booth V. U. S., C.C.A.Okl., 67 F. 
2d 192—U. S. V. Ford, D.C.Pa., 58 
F.2d 1029. 

Tenn.—Solomon v. State, 76 S.W 2d 
331, 168 Tenn. 180. 

12 C.J. p 545 note 33. 

49. Minn.—Bohn Mfg. Co. v. Hollis. 
65 N.W. 1119, 62 Minn. 223, 40 Am. 
S.R. 319, 21 L.R.A. 337. 

Mont.—Lindsay v. Montana Federa¬ 
tion of Labor, 96 P. 127, 37 Mont. 
264. 127 Am.S.R. 722, 18 L.R.A., 
N.S., 707. 

R.I.—State V. Eastern Coal Co., 70 
A. 1, 29 R.I. 254, 132 Am.S.R. 817, 
17 Ann.Cas. 96. 

50. U.S.—Gebardl v. U. S., 58 S.Ct. 
35. 287 U.S. 112, 77 L.Ed. 206. 
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Cal.—California Delta Farms v. Chi¬ 
nese American Farms, 278 P. 232, 
207 Cal. 792—California Delta 
Farms v. Chinese American Farm.s, 
278 P. 227, 207 Cal. 298, appeal dis¬ 
missed 50 S.Ct. 67. 280 U.S. 620, 74 
L.Ed. 590. 

Ill.—Franklin Union No. 4 v. People, 
77 N.E. 176, 220 III. 356, 110 Am.S. 
R. 248, 4 L.R.A.,K.S.. 1001. 

12 C.J. p 648 note 61. 

'Tt is settled . . . that there 

are acts which, though innocent 
when done by an individual, are 
criminal when done In concert.”— 
Milllin V. Commonwealth, 5 Waits & 
S.. Pa., 461, 462, 40 Am.D. 627. 
Transfer of land to alien 

A conspiracy to transfer land to 
an alien, ineligible to citizenship, 
with knowledge of the alienage, is 
Indictable under a statute puni.shing 
con.spiracIeB to make such transfer, 
although the substantive act of 
transfer is not made a crime by the 
statute.—California Delta Farms v. 
Chinese American Farms, 278 P. 232, 
207 Cal. 792—California Delta Farms 

V. Chinese American Farms, 278 P. 
227. 207 Cal. 298, appeal dismissed 50 
S.Ct. 67, 280 U.S. 520. 74 L.Ed. 590. 
61. Pa.—Commonwealth y. Carlisle, 

Brightly 36. 

69. Pa.—Commonwealth ▼. Brown, 
23 Pa.Super. 470—Commonwealth 
V. Carlisle, Brightly 86. 

Abssnoo of malios 

There is nothing In such combina¬ 
tion or in the carrying out of the 
object for which it is formed which 
will furnish *any ground for a crim¬ 
inal prosecution for conspiracy if 
the element of malice, that is. the 
absence of Just cause or excuse, is 
not present.—State v. Huegin, 85 N. 

W. 1046, 110 Wls. 189, 62 L.R.A. 700. 
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is, without just cause or excuse,which exists 
only where the injury inflicted is the means to some 
end legitimately desired and incidental thereto, and 
is not the result of a specific intent and immediate 
purpose of injury that benefit may ultimately come 
to the members of the combination.®^ 

§ 42. Unlawful End or Means 

To constitute s criminal conspiracy at common law, 
there must be a purpose to do an unlawful act, or a 
lawful act by unlawful or criminal means. It Is sufficient 
If the act contemplated be unlawful; it need not be 
criminal. The purpose of the conspiracy may be the 
commission of several unlawful acts, but the conspiracy 
is In such case a sinele offense. 

Under the definition given above in § 35, to con¬ 
stitute a criminal conspiracy at common law, it 
must be formed for the purpose either of doing an 
unlawful act by any means, or a lawful act by un¬ 
lawful or criminal means, although under statutes 
providing that the object of a conspiracy must be 
an unlawful act, the doing of a lawful act in an 
unlawful way is not within the statute. If the 
agreement has an unlawful purpose, the means con¬ 
templated to effect such purpose arc immaterial, and 
may be lawfuland, as stated supra § 40, it is not 


even necessary that the means should have been 
agreed on, or that any time should have been set 
for the accomplishment of the purpose. On the 
other hand, if the agreement has a lawful purpose 
but is carried out by criminal or unlawful means, 
it constitutes a conspiracy.®® Where the purpose 
of the agreement is lawful, and the means used in 
effecting such purpose are also lawful, a conspiracy 
charge will not lie;®*^ and a statute which assumes 
to make it a crime for persons to conspire to sell 
their goods at prices they will sell for in the course 
of trade, without regard to the means to be employ¬ 
ed, is invalid.®® To constitute a conspiracy under 
the statutes in some jurisdictions, it must appear 
that defendants agreed to commit a crime, or that 
they agreed to employ criminal means to accom¬ 
plish a lawful object; and where the object of the 
agreement is not criminal, and the means employed 
constitute merely a trespass, for which the only 
remedy would be a civil action for damages, a 
charge of conspiracy will not lie.®® It is not essen¬ 
tial, however, to criminal liability at common law 
that the acts contemplated should constitute a crim¬ 
inal offense for which, without the elements of 
conspiracy, one alone could be indicted.®® It is an 


63. Wls.—state v. Huegin, 85 N.W. 
1046, 110 Wis. 189, 62 L.K.A. 700. 

64. U.S.—Aikens v. Wisconsin, Wls., 
26 S.Ot. 3, 195 TT.S. 194, 49 L.Ed. 
154. 

12 C.J. p 548 note 57. 

Unlawful end or means see infra i 
42. 

66. U.S.—Lynch v. Masrnavox Co., C. 
C.A.Cal., 94 F.2d 883, reversing:, D. 
C.. 11 P.Supp. 768—Marino v. U. S.. 
C.C.A.Cal., 91 P.2d 691. 

Conn.—Miller v. Perlroth. 110 A. 535, 
537, 95 Conn. 79, citing Corpus 

AixIb. 

Ky.—Commonwealth v. DonoKhue, 63 
S.W.2d 3. 9. 250 Ky. 343, 89 A.L.R. 
819, citinfT Corpus Juris. 

Pa.—Commonwealth v. Michel, 29 
Pa.Dist. 423. 

12 C.J. p 645 note 36. 

66. U.S.—Marino v. U. S., C.C.A.Cal., 
91 F.2d 691. 

Ind.—Hinshaw v. State, 122 N.E. 418, 
188 Ind. 147. 

12 C.J. p 646 note 41. 

67. U.S.—Marino v. U. S., C.C.A.Cal., 
91 P.2d 691—U. S. V. Bernstein, D. 
C.Neb., 267 F. 296. 

N.Y.—Seubert, Inc. v. Reiff, 164 N.T. 
S. 622, 98 Misc. 402—People v. 

Klaw, 106 N.Y.S. 341, 65 Misc. 72. 
Pa.—^Appeal of Allison & Miller, 86 
Pa.Super. 461. 

12 C.J. p 646 note 39. 

Frobabls oanss for prossontlou of 
third psrsou 

Prosecution of a person for vio- 
latlnff act of assembly where proba¬ 


ble cause exists is doing a lawful act 
in a lawful manner, and furnishes no 
basis for common-law crime of con¬ 
spiracy, irrespective of prosecutor’s 
motive.—^Appeal of Allison & Miller, 
.supra. 

Charge of conspiring to violate 
state prohibition law by carrying 
liquor on the person for the purpose 
of sale, delivery, etc. cannot be sus¬ 
tained w^here defendant merely car¬ 
ried his own liquor, purchased before 
the prohibition act went into effect, 
for his own private use.—Noble v. 
People, 180 P. 562, 67 Colo. 429. 

SO. U.S.—U. S. V. Bernstein, D.C. 

Neb., 267 F. 295. 

Provisions of l^evor Act Aug. 10, 
1917, as amended October 22, 1919, 
denouncing conspiracies to exact ex¬ 
cessive prices for necessaries, is in¬ 
valid, since a conspiracy must in¬ 
volve a common purpose to do an 
unlawful act, or a lawful act by 
wrongful means, and the sale of pri¬ 
vate property, not devoted to public 
use. for whatever price it will bring, 
is not unlawful.—U. S. v. Bernstein, 
supra. 

69. N.Y.—People v. Zittel, 186 N.Y. 

S. 648, 114 Misc. 33, 39 N.Y.Cr. 86. 

Infringement of tenant’s right hy 
landlord 

Where an owner of rented prop¬ 
erty, by his superintendent, entered 
into the apartments of the complain¬ 
ing witness before the expiration of 
the lease and during his absence, but 
I against his protest, to make repairs, 
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refusing to leave when ordered to do 
so, an indictment for conspiracy 
against the owner, the superintend¬ 
ent, and a prospective tenant would 
not lie, the trespass not being a 
crime.—People v. Zittcl, supra. 

60. Conn.—Stale v. l*nrkcr, 158 A. 
797. 799. 114 Conn. .354, quoting 

Corpus Juris. 

Ill —People V Tilton, 191 N.E. 257. 
357 IJl. 47, affirming 27.3 lll.App. 
62—l*eopIe v. Curran, 207 lll.App. 
264, affirmed 121 N.E. 637, 286 Ill. 
302. 

Mas.<«.—Coniinonwealth v. Dyer, 138 
N.E. 296, 243 Mass. 472, certiorari 
denied Dyer v. Commonwealth of 
Massac'husetts, 43 S.Ct. 700, 262 U. 
S. 751, 67 L.Ed. 1214. 

N.J.—State V. Continental Purchas¬ 
ing Co., 195 A. 827, 119 N.J.Law 
257. affirmed 1 A.2d 377, 121 N.J. 
Law 76. 

Pa.—Commonwealth v. Mack, 170 A. 
429, 111 Pa.Super. 494—Common¬ 
wealth V. Gormley, 78 Pa.Super. 
294. 

12 C.J. p 647 note 46. 

Conspiracy to do act ia civil wrong 
is indictable at common law.—Klei- 
hege V. Slate, 188 N.E. 786, 206 Ind. 
206—Hinshaw v. State, 122 N.E. 418, 
188 Ind. 147. 

Violation of statute 

(1) Agreement to do act made un¬ 
lawful by statute may be common- 
law conspiracy.—People v. Tilton, 191 
N.E. 257, 367 111. 47, affirming 273 111. 
App. 62. 



S42 


CONSPIRACY 


15 C.J.S. 


offense independent of the crime or unlawful act 
which is its purpose and it will be enough if the 
acts contemplated are corrupt, dishonest, fraudulent, 
or immoral, and in that sense illegal or if the 
end proposed or the means to be employed are, by 
reason of the combination, particularly dangerous to 
the public interest, or particularly injurious to some 
individual, although not criminal.®^ The only ex¬ 
ceptions to the criminality of combinations are lim¬ 
ited, it has been said, to cases where the combined 
number of persons have no more power for harm 
than would a person acting alone or individuals act¬ 
ing separately.®^ 

Several purposes; single offense. The purpose of 
a conspiracy to violate the law may be continuous, 
that is, it may contemplate the commission of sever¬ 
al offenses, or overt acts;®® but no matter how 
many repeated violations of law may have been 
contemplated, the conspiracy is a single offense.®® 

§ 43. Overt Act 

a. General rule 

b. Statutory change of rule 


a. General Rule 

At common law a conapiraey la complete without the 
doing of an overt act In execution thereof. 

At common law no overt act is necessary to con¬ 
stitute a criminal conspiracy, and this rule obtains 
unless changed or limited by statute.®^ The only 
significance of acts done in furtherance of the ob¬ 
ject of a conspiracy is as evidence of the alleged 
combination, which alone constitutes the offense.®® 

b. Statutory Change of Buie 

(1) In general 

(2) Nature and sufficiency of overt act 
(1) In General 

Under tome statute! an overt act Is necessary to 
complete a criminal conspiracy. A conspiracy contem¬ 
plating a series of overt acts is a continuing conspiracy. 

Under the statutes of some states, it is essential 
that some act be done in execution of the design 
agraed on to complete the offense, except in cases 
specially excepted by the statute from its opera¬ 
tion;®® and under the federal statutes also some 


(2) Under statute providing that 
agreement to do illegal acts injuri¬ 
ous to public health constitutes con¬ 
spiracy, conviction could be had even 
though illegal acts specifically <‘harg- 
ed in Indictment were made illegal 
by statute subsequently enacted.— 
People V. Tilton, supra. 

ChsatlBg 

It is unnecessary, in order to make 
conspiracy to cheat noteholders a 
crime, that cheating itself be a crime. 
—State V. Parker. 168 A. 797. 114 
Conn. 354. 

61. Conn.—State v. Parker, 158 A. 
797, 799. 114 Conn. 354, quoting 
Oorpas Juris—Fimara v. Garner, 
85 A. 670. 86 Conn. 434. 

6S. Conn.—State v. Parker, 168 A. 
797, 799, 114 Conn. 354, quoting 
Oorpna Jnris. 

12 C.J. p 548 note 48. 

63. Conn.—State v. Parker, supra. 
Mass.—Commonwealth v. Dyer, 138 
N.E. 296, 243 Mass. 472, certiorari 
denied Dyer v. Commonwealth of 
Massachusetts. 43 S.Ct. 700, 262 U. 
S. 751, 67 L..Ed. 1214. 

N.J.—State V. Continental Purchas¬ 
ing Co., 196 A. 827, 119 N.J.Law 
267. affirmed 1 A.2d 377, 121 N.J. 
Law 76. 

Pa.—Commonwealth v. Mack, 170 A. 

429, 111 Pa.Super. 494. 

12 C.J. p 648 notes 49, 50. 

**Trua mla la that all such acts 
as have the necessary tendency to 
prejudice the public or to injure or 
oppress individuals by unjustly sub¬ 
jecting them to the power of the 


conspirators are sufficiently tainted 
with the quality of unlawfulness to 
satisfy the requirements as to con¬ 
spiracy.”—State V. Continental Pur¬ 
chasing Co.. 196 A. 827, 830. 119 N.J. 
Law 257, affirmed 1 A.2d 377, 121 N.J. 
Law 76. 

Extreme condemnation of business 
of usurer during period of develop¬ 
ment of common law is sufficient to 
make it subject of indictable con¬ 
spiracy.—Commonwealth v. Donog- 
hue, 63 S.W.2d 3, 250 Ky 343. 89 
A.L.R. 819. 

©6. Conn.—State v. Parker, 168 A. 
797, 114 Conn. 354. 

66. U.S.—Marino v. U. S., C.C.A.Cal., 
91 F.2d 691. 

Although conspiracy may have 
several objects, it is unlawful if any 
object be violation of federal law.— 
O’Brien v. U. S., C.C.A.Ind., 61 F.2d 
674. 

63. U.S.—Skelly v. U. S., C.C.A.Okl., 

76 F.2d 483. certiorari denied 55 
S.Ct. 914. 296 U.S. 767, 79 L.Bd. 
1699—Berman v. U. S., C.C.A.Okl., 
76 F.2d 483, certiorari denied 56 S. 
Ct. 914, 296 U.S. 757, 79 L.Ed. 1699. 
Fla.—Brown v. Stale, 178 So. 163, 
130 Fla. 479, clarifying opinion 175 
So. 615, 128 Fla. 762. 

67. U.S.—Hogan v. O’Neill, N.J., 41 
S.Ct. 222, 266 U.S. 62, 66 L.Ed. 497 
—U. S. v. Olmstead, D.C.Wash., 6 
F.2d 712—McGinniss v. U. S., N. 
Y., 256 F. 621, 167 C.C.A. 661. 

Ill.—People v. Cohn, 193 N.E. 160, 868 
Ill. 326—People v. Glassberg, 168 
N.E. 108, 826 Ill. 879—People v. 
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Donahoe, 223 Ill.App. 277—People 
V. Buckminster, 207 Ill.App. 230, 
affirmed 118 N.E. 497, 282 111. 177. 
Ind.—Berry v. State, 166 N.E. 61. 202 
Ind. 294, rehearing denied 173 N.E. 
705, 202 Ind. 294, 72 A.L.R. 1177. 
Ky.—Commonwealth v. Barnett, 245 
S.W. 874, 196 Ky. 731. 

Me.—State v. Parento, 197 A. 166. 
Mi.sH.—King v. State, 86 So. 339, 123 
Miss. 532. 

N.J.—State V. Continental Purchas¬ 
ing Co.. 196 A. 827, 831, 119 N.J. 
Law 257, citing Corpus Juris. 

N.C.—State v. Shipman, 163 S.E. 657, 
202 NC. 618. 

Ohio.—State v. Crystal Ice Mfg. & 
Cold Storage Co., 5 Ohio N.P..N.S.. 
149. 

Pa.—Commonwealth v. Brown, 23 Pa. 
Super. 470—Commonwealth v. Mi¬ 
chel, 29 Pa.Dist. 423—Common¬ 
wealth V. Neuhauser, 28 Pa.Dist. 
588. 

Wash.—State v. Nolon, 224 P. 932, 
129 Wash. 284. 

12 C.J. p 649 note 61. 

6a Ill.—People V. Drury, 260 Ill. 
App. 647, affirmed 167 N.E. 823, 336 
Ill. 639. 

Me.—State v. Ripley, 31 Me. 886. 
Mich.—People v. Arnold, 9 N.W. 406, 
46 Micli. 268. 

68. Ariz.-Carter v. State, 281 P. 
601, 36 Ariz. 1. 

Cal.—^People v. Mlntz, 290 P. 93, 106 
Cal. App. 726, reversed on other 
grounds Stromberg v. People of 
State of California, 61 S.Ct. 682, 
283 U.S. 859, 75 L.Bd. 1117, 78 A. 
L.R. 1484—^People v. George, 241 
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overt act is usually a necessary element of a con¬ 
spiracy to commit any offense against the United 
States,although some conspiracies denounced by 
a federal statute are indictable without the commis¬ 
sion of any overt act.^^ It has been declared, how¬ 


ever, in a number of decisions that, notwithstanding 
the fact that an overt act is made necessary by 
statute, the offense does not consist of both the con¬ 
spiracy and the acts done to effect it, but of the 
conspiracy alone,'^2 which still remains the gist of 


P. 97, 74 Cal.App. 440—People v. 
Rodriguez. 214 P. 462, 61 Cal.App. 
92. 

Kan.—State v. Robinson, 269 P. 691, 
693, 124 Kan. 245. 

Minn.—State v. Townley, 182 N.W. 

773, 149 Minn. 6, 17 A.L.R. 263. 
N.y.—People V. Werblow, 148 N.E. 
786. 241 N.Y. 66, reversingr 209 N. 
Y.S. 88. 212 App.Div. 445—People 
V. Altman, 271 N.Y.S. 994, 241 App. 
Div. 868. 

Utah.—State v. McIntyre, 66 P.2d 
879. 

12 C.J. p 660 note 63. 

Zb Keatneky 

(1) Under Acts Sp.Sess.l897 c 20 fi 

I, as amended by Acts 1902 c 26. Ky. 
St. S 1241al. making it a felony to 
confederate or band together for the 
purpose of intimidating any person 
or persons, or to rescue any person 
in lawful custody, the offense is com¬ 
pleted when the unlawful agreement 
IS assented to without any overt act. 
—Oommonwealth v. Barnett. 245 S. 
W. 874. 196 Ky. 731. 

(2) But under the second section 
of such act, in addition to the con- 
•splracy, there must be a “going 
forth” for the purpose of molesting 
or injuring property, and the crime 
IS then complete, whelher or not any 
pniperty was molested or injured by 
the going forth.—Commonwealth v. 
Barnett, supML 

(3) In a later case it was held 
that, • to support conviction of band¬ 
ing together to intimidate another, 
under S 1241a-l, proof must show 
conspiracy and acts of intimidation 
committed pursuant to conspiracy.— 
Fulks V. Commonwealth, 36 S.W.2d 
36, 237 Ky. 642. 

iB Maw Janiay 

(1) An overt act is not necessary 
to render punishable all conspiracies 
denounced by fi 37 of the Crimes Act. 
—State v. Gaynor, 197 A. 360, 119 N. 

J. Law 682, affirming State v. Bell, 
188 A. 737, 15 N.J.Mlsc. 109. 

(2) While an evil intent in an in¬ 
dividual, unaccompanied by some 
overt act is not generally regarded as 
proper subject of punitive action by 
the state, a conspiracy to do the 
same thing is viewed as holding suf¬ 
ficient danger to render it punishable 
as a crime, notwithstanding there 
has been no overt act In furtherance 
of unlawful object.—State v. Gaynor, 
supra. 

(3) Where the statute requires no 
overt act to make a conspiracy to 
commit an offense indictable, agree¬ 
ment is per se an indictable offense. 


—State V. Hemmendinger, 126 A. 644, 
101 N. J.Law 234, affirmed 128 A. 
922, 101 N.J.Law 417. 

(4) Under the statute, however, a 
conspiracy to defraud Is not a crime 
until some overt act is done in exe¬ 
cution thereof.—State v. Gregory, 
107 A. 469. 93 N.J.Law 206—State v. 
Taylor, 104 A. 709, 92 N.J.Law 135, 
reversed on another ground 107 A. 
423, 93 N.J.Law 159—State v. Lust- 
berg. 164 A. 703. 11 N.J.Mlsc. 61— 
State V. Minch. 160 A. 888, 10 N.J. 
Misc. 881. 

(6) Confederation by individuals 
to commit private fraud, followed 
by overt act. constitutes indictable 
conspiracy.—In re Ries. 138 A. 686, 
101 N.J.Eq. 315—State v. Minch, 160 
A. 888, 10 N.J.Mlsc. 881. 

7a U.S.—Pierce v. U. S.. N.Y., 40 
S.Ct. 205, 252 U.S. 239, 64 L.Ed. 
542, affirming, D.C., U. S. v. Pierce, 
246 P. 878—U. S. v. Wexler, C.C.A. 
N.Y., 79 F.2d 626, certiorari denied 
Wexler v. U. S., 56 S.Ct. 384, 297 
U.S. 703, 80 L.Ed. 991—Curtis v. 
U. S., C.C.A.Colo., 67 P.2d 943— 
Kldrcdge v. U. S.. C.C.A. Utah, 62 
F.2d 449—Dahly v. U. S., C.C.A. 
Minn., 60 P.2d 37—Bluusteln v. U. 
S., C.C.A.Pa., 44 F.2d 163, certiorari 
denied Sokol v. U. S., 61 S.Ct. 486. 
283 U.S. 838, 76 L.Ed. 1449—Tins¬ 
ley V. U, S., C.C.A.S.D., 43 F.2d 890 
—Sloan V. U. S., C.C.A.Mo., 31 F. 
2d 902—Ferracane v. U. S., C.C.A. 
Ind., 29 F.2d 691—Bellande v. U. 
S., C.C.A.La., 25 F.2d 1. certiorari 
denied 48 S.Ct. 602, 277 U.S. 607, 
72 L.Ed. 1012—Brady v. U. S.. C. 
C.A.Kan., 24 F.2d 405, 69 A.L.R. 
563—Linde v. U. S., C.C.A.S.D., 13 
F.2d 69—Becher v. U. S., C.C.A.N. 
Y.. 6 F.2d 45—Bell v. U. S., C.C.A. 
Utah, 2 F.2d 543—U. S. v. Parker, 
I9.C.N.J., 19 F.Supp. 450—U. S. v. 
Bogy, D.C.Tenn., 16 F.Supp. 407— 
Manning v. U. S., CC.A.Mo, 276 F. 
29—McGinniss v. U. S., N.Y., 266 
F. 621, 167 C.C.A. 651. 

12 C.J. p 660 note 64. 

Orlmlaal conspiracy has two sls- 
xnsBtSf the conspiracy, and an act 
done by one or more of I he parties 
to effect its object.—Brady v. U. S., 
C.C.A.Kan., 24 F.2d 405, 69 A.L.R. 
563—U. S, V. Baker, D.C.R.I., 243 
F. 741. 

Overt act is part of conspiracy, 

and not mere evidence of a con¬ 
spiracy.—Smith v. U. S., C.C.A.Ha- 
wall, 92 F.2d 460. 

Overt act as attempt to commit snb- 
stantivs offense 

(1) The overt act charged in an in¬ 
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dictment for conspiracy, under Pen, 
Code, fi 37, Comp.St. | 10201, may 
easily, if it does not necessarily, 
comprehend an attempt to commit 
the crime to which the conspiracy 
relates.—U. S. v. Rachmll, D.C.N.Y., 
270 F. 869. 

(2) In an Indictment for conspir¬ 
acy to evade payment of an income 
lax, the preparation, signing, and ac¬ 
knowledgment of a false return, al¬ 
leged as overt acts, would not con¬ 
stitute an attempt to evade payment 
of the tax; but the filing of the false 
return with the collector, thereby 
putting It out of control of defend¬ 
ants, which was also alleged as an 
overt act, would be an attempt.—U. 
S. V. Rachmll, supra. 

71. U.S.—Enfield v. U. S., C.C.A.Okl., 

261 F. 141. 

Treasonabls ooBspiracy 

(1) An overt act Is not necessary 
for conviction, under Pen.Code fi 6, 
Comp.St. ( 10170, of conspiracy to 
destroy or overthrow the govern- 
mt‘nt, or to wage war against the 
United States.—Orear v. U. S., C.C. 
A.Tex., 261 F. 267—Bryant v. U. S., 
Tex., 267 F. 378, 168 C.C.A. 418. 

(2) Espionage Act tit 18 4, Comp. 
St.l918 fi 10212d, prescribing punish¬ 
ment for conspiracy to violuie fi 2 or 
3, Comp.St.1918 fifi 102121), 10212c, of 
the act, where an overt net is com¬ 
mitted. supersedes Cr.Code fi 37, 
Comp.St. fi 10201, as to such offenses, 
but does not supersede Cr.Code fi 6, 
Comp.St. fi 10170, making it an of¬ 
fense to conspire to oppose the au¬ 
thority of the United States by force, 
and a conspiracy to oppose enforce¬ 
ment of the Draft Act by force may 
be pro.secuted thereunder, although 
no overt act is charged.—Enfield v. 
U. S.. C.C.A.Okl., 261 F. 141. 

72. U.S.—Asgin V. U. S., C.C.A.Va., 

60 F.2d 7S0. 

12 C.J. p 551 note 66. 

Overt act Is bo part of ooBsplraey, 

which is completed by unlawful 
agreement.—Meyers v. U. S., C.C.A. 
Pa , 36 P\2d 859, certiorari denied 60 
S.Ct. 249, 281 U.S. 736. 74 L.Ed. 1160 
—Bell V. U. S., aC.A.Utah, 2 F.2d 
643. 

Purposs of reqnlrlBg overt act la 

to afford a locus ixenitentiae. so that 
before the act is done either one or 
all of the parties may abandon their 
design and thus avoid the penalty.— 
U. S. V. Britton. Mo., 2 S.Ct. 631, 108 
U.S. 199, 27 L.Ed. 698—U. S. v. Olm- 
stead. D.C.Wash., 6 F.2d 712—Stan¬ 
ley V. U. S., Okl.. 196 F. 896, 116 C. 
c:a. 684. 
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the offense.^* A conspiracy contemplating a series 
of overt acts is a continuing conspiracy.^* 

(2)’ Nature and Sufficiency of Overt Act 

An overt act alone* without an unlawful agreement, 
la not a criminal conspiracy. The overt act must be an 
Independent act following the conspiracy, done to carry 
Into the effect the object thereof. There need be but 
one overt act, joined in by one or more of the con¬ 
spirators, and such act need not be criminal or unlawful. 
The place of the conspiracy is Immaterial if the overt 
acts were committed within the court's Jurisdiction. 

An overt act alone is insufficient to constitute a 
conspiracy, there must be an unlawful agreement 
to which the overt act is referable.'^® The overt act 
must be a subsequent independent act following the 


conspiracy, and done to carry into effect the object 
thereof,*^* and cannot succeed the completion of the 
contemplated crime. The overt act must reach 
far enough toward the accomplishment of the de¬ 
sired result to amount to the commencement of the 
consummation,*^^ and if the act of a conspirator be 
done with the purpose of putting the unlawful 
agreement into effect, it is sufficient, although it has 
no tendency to accomplish its object.^* The con¬ 
spiracy is complete on the forming of the criminal 
agreement and the performance of at least one 
overt act in furtherance thereof,*® and, if several 
overt acts are charged in the indictment, it will be 
sufficient to show that one or more of those acts 


7a. U.S.—Meyers v. V. S.. C.C.A.Pa.. I 
36 F.2d 869, certiorari denied 60 S. 
Ct. 249. 281 rr.S. 735. 74 L..Ed. 1150 
—U. S. V. Olmatead, D.C.Wash., 5 
P.2d 712—Wilson v. U. S., C.C.A. 
N.Y., 276 P. 307. certiorari denied 
42 S.Ct. 67. 257 U.S. 649, 66 L.Ed. 
416. 

Cal.—People V. George, 241 P. 97, 
74 Cal.App. 440. 

**SB8enca of a crlmliLal eonspiracy 

is an unlawful agreement to violate 
a criminal statute. Proof of the 
overt act.s is necessary, not as con¬ 
stituting an essential part of the 
conspiracy, but to establish the con¬ 
tinued existence of the agreement to 
violate the law.*'—Safarik v. U. S., 
C.C.A.Neb.. 62 P\2d 892, 896, rehear¬ 
ing denied 63 P.2d 369. 

Oist of offense is meeting of minds 
for definite criminal purpose ripened 
by doing of overt act.—Sprague v. 
Aderholt, D.C.Ga., 45 P.2d 790. 

74. U.S.—Eldredge v. U. S., C.C.A. 

Utah, 62 P.2d 449. 

76w U.S.—Marino v. U. S., C.C.A.Cal., 

91 P.2d 691—Davidson v. IJ. S., C. 
C.A.Mo., 61 P.2d 250—IT. S. v. 
Grossman, D.C.N.Y.. 55 P.2d 408— 
Pelz V. U. S., C.C.A.N.Y., 64 F.2d 
1001—Bell V. U. S., C.C.A.Utah. 2 
F.2d 643. 

Ala.—Love v. State, 75 So. 189, 16 
A1a.App. 44. 

Iowa.—State v. Paden, 202 N.W. 105, 
199 Iowa 383. 

Ky.—Wood V. Commonwealth, 20 S. 

W.2d 980, 230 Ky. 813. 
Confederation to Intimidate a person 
Defendant would not be guilty of 
banding together to intimidate an¬ 
other if there was no preexisting 
conspiracy, but, as result of sudden 
anger and passion, acts of intimida¬ 
tion were committed.—P\ilks v. Com¬ 
monwealth, 36 S.W.2d 36, 237 Ky. 
€42. 

Whlteoapplng 

While the offense defined by Code 
1907 S 7388, and known as white- 
capping or lynching, includes assault 
and battery, there must also be a 


conspiracy between two or more per¬ 
sons to inflict the abuse with intent 
to force a confession, to obtain dis¬ 
closure, or to obtain a promise to 
leave vicinity.—Love v. State, 75 So. 
189, 16 Ala.App. 44. 

78. U.S.—Marino v. U. S., C.C.A.Cal., 

91 P.2d 691—U. S. v. Grossman. D. 
C.N.Y.. 55 F.2d 408—Dahly v. U. 
S.. C.C.A.Minn., 50 F.2d 37—De 
Luca v. U. S., C.C.A.N.Y.. 299 P. 
741—Wilson v. U. S.. C.C.A.N.Y., 
276 F. 307, certiorari denied 42 S. 
Cl. 57. 257 U.S. 649, 66 L.Kd. 416— 
U. S. v. Richards. D.C.Neb., 149 F. 
443. 

N.Y.—People v. Miles, 108 N.Y.S. 610, 
123 App.Div. 862, affirmed 84 N.K. 
1117, 192 N.Y. 541. 

Overt act mnst be more than evi¬ 
dence of conspiracy; it must be an 
act done by one party to carry out 
the intent, and must be such as 
would naturally effect that result, 
and at least it mu.st be a step to¬ 
ward execution of the conspiracy.— 
Williams v. State. 182 P. 718, 16 Okl. 
Cr. 217. 

Acts and statements before con¬ 
spiracy formed cannot be considered 
as overt acts.—Dahly v. U. S., C.C. 
A.Minn., 60 F.2d 37. 
raise election returns 

In a prosecution for criminal con¬ 
spiracy against a judge and inspector 
of elections for falsely counting the 
ballots cast and making false re¬ 
turns thereof, it was not error to 
refuse to direct a verdict for defend¬ 
ants on the ground that the specific 
duties resting on defendants as 
Judge and Inspector of elections and 
set out in the indictment necessarily 
preceded the counting of the ballots 
and the making of such return, and 
the overt act of the corrupt signing 
of a false and fraudulent statement 
of the result of the election could 
not be an execution of conspiracy.— 
State V. Caprio, 119 A. 81, 98 N.J. 
Law 13. 

▼iolatioa of BMikruptoy Act 

Concealment of bankrupt’s assets, 
to constitute overt act, must have 
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occurred after conspiracy was form¬ 
ed.—Morrow v. U. S., C.C.A.Mo., 11 
F.2d 266. 

77. U.S.—De Luca v. U. S., C.C.A. 
N.Y., 299 P. 741—Wilson v. U. S.. 
C.C.A.N.Y., 276 P. 307, certiorari 
denied 42 S.Ct. 67, 257 U.S. 649, 
66 L.Ed. 416—U. S. v. Ehrgott, C. 
C.N.Y., 182 P. 267—Lonabaugh v. 
U. S., Wyo., 179 P. 476, 103 C.C.A. 
56. reversing, D.C., 158 P. 314— 
Ex parte Black. D.C.Wls., 147 P. 
832, affirmed 160 F. 431, 87 C.C.A. 
383. 

intimats purpose distiuguished from 
object of ooneplracy 

Public exhibition of prize fight 
films which had been transported in 
inlerstarte commerce in violation of a 
federal statute, and the advertising 
of such exhibition, although done to 
effect the ultimate purpose of con- 
spirator.s, were not acts done "to ef¬ 
fect the object of the conspiracy,” 
such object having been accomplish¬ 
ed when the interstate transporta¬ 
tion of the films was completed.— 
Rose V. St. Clair, D.C.Va., 28 P.2d 
189. 

Conspiracy is not ended so long as 
there is intention to continue it, as 
respects required overt act.—Bel- 
lande v. U. S., C.C.A.La., 26 P.2d 1, 
certiorari denied 48 S.Ct. 602. 277 U. 
S. 607, 72 L.Ed. 1012. 

78l Iowa.—State v. Lowenberg, 248 
N.W. 538, 216 Iowa 222. 

79. U.S.—Collier v. U. S., Ala., 256 

P. 328, 166 C.C.A. 498. 

eOi U.S.—Wenlger v. U. B., C.C.A. 
Idaho, 47 F.2d 692. 

Only one overt not is necessary.— 
Williams v. U. S., C.C.A.Tenn., 3 F. 
2d 933. 

Proof of several aets 

Where the charge is conspiracy to 
secure an underrate in violation of 
interstate commerce law, proof of 
several overt acts does not show 
more than one offense, the agreement 
being continuous.—U. 8. y. Howell, 
D.C.MO., 66 F. 21. 
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were committed in furtherance of the conspiracy, 
as stated infra § 90. 

The particular manner in which, or means by 
which, the overt act was done is immaterial;*^ nor 
is it necessary that all the conspirators should have 
joined in the overt act,*2 or in every one of sev¬ 
eral overt acts.** It has been held, however, 


that the conspirator must himself do the act or 
authorize it to be done ;** a mere failure on 
his part to prevent another from doing* it is not 
sufficient.** The overt act, if in furtherance of 
the unlawful design, need not be in itself a crim¬ 
inal or unlawful act.*® A fortiori it is not neces¬ 
sary that the overt act should constitute the very 
crime that is the object of the conspiracy,*^ al- 


81. Cal.—People v. Silbelo, 214 P. 
462, 61 Cal.App. 92—People v. Ro¬ 
driguez, 214 P. 4.52, 61 Cal.App. 69. 

82. U.S.—U. S. V. Rabinovich, N.Y., 
35 S.Ct. 682, 238 TT.S. 78. 59 L.Ed. 
1211—Bannon v. IT. S., Or.. 15 S.Ct. 
467, 166 U.S. 464, 39 UEd. 494— 
Marino v. U. S., r.C.A.C.*il.. 91 F. 
2d 691—Uaska v. U. S., C C.A.Okl., 
82 F.2d 672. certiorari denied 56 
S.Ct. 957. 298 U.S. 689, 80 U.Fd. 
1407—Curl la v. U. S., C.C.A.Colo., 
67 F.2d 943—U. S. v. Andenaon, C. 
C.A.Waah., 31 F.2d 436—Baker v. 
U. S.. C.C.A.Va., 21 P.2d 963, cer¬ 
tiorari denied 48 S.Ct. ,301. 276 U.S. 
621, 72 L.Ed. 736—Marron v. U. S.. 
C.C.A.Cal., 8 F.2d 251—Williams v. 
U. S., CC.A.Tenn., 3 F 2d 93.3— 
Ferguson v. IT. S., C.C..A.N.M.. 293 F. 
361—Orayson v. U. S., C.C.A.Tenn., 
272 F. 653, certiorari denied 42 S. 
Ct. 49, 267 U.S. 637. 66 U.lfld. 409— 
U. S. V. Bergdoll. RC.Pa., 272 F. 
498, error dismis.sed, C C.A., Bcrg- 
doll V. U. S., 279 F. 404. certiorari 
denied 42 S.Ct. 589, 259 U.S. 585, 
66 Ti.Ed. 1076—IT. S. v. Phillip.s, D. 
C.N.y.. 276 F. 281—Rothman v. U. 

5.. C.C.A.N.Y.. 270 F. 31, certiorari 
denied 41 S.Ct. 149, 254 U.S. 652, 
65 U.Ed. 458—Proffitt v. U. S., C.C. 
A Cal.. 264 F. 299—McGmnia.s v. U. 

5.. N.Y., 256 F. 621, 167 C.C.A. 651 
—Hamburg-American Steam Pac¬ 
ket Co. V. U. S, N.Y., 250 F. 747, 
163 C.C.A. 79, certiorari denied 
Hamburg - Amerikani.sche - I’ac- 
ket-Pahrt Aktien-Ge.sellachaft v. U. 

5.. 38 S.Ct. 333, 246 U.S. 662, 62 L. 
Ed. 927. 

Overt act by one alone 

(1) Overt act by one alone is suf¬ 
ficient. 

U.S.—Short V. U. S., C.C.A.Va.. 91 F. 
2d 614, 112 A.UR. 969—Tramp v. 
U. S.. C.C.A.Neb., 86 F.2d 82. 

Ind.—Lynn v. Stale, 193 N E. 380, 207 
Ind. 393. 

(2) Where defendants conspired to 

defraud United States by obtaining 
false clearances for ves.aclB intended 
to provision and coal German war 
vessels on high seas, overt act of 
any one of defendants in pursuance 
of conspiracy is binding on all, in 
prosecution for violation of Cr.Code 
4 37. — Hamburg-American Steam 

Packet Co. v. U. S., N.Y.. 250 F. 747, 
163 C.C.A. 79. certiorari denied Ham¬ 
burg - Amerikanische - Packet-Pahrt 
Aktien-Gesellschaft v. U. S., 38 S.Ct. 
333, 246 U.S. 662, 62 L.Ed. 927. 


That defmdaats war* not physical¬ 
ly prassnt in state wherein overt 
acts were committed by their con¬ 
federates was immaterial.—Ferra- 
cane v. U. S.. C.C.A.Ind., 29 F.2d 691. 

83. TT.S.—Johnson v. U. S.. C.C.A. 
Wash., 62 P.2d 32. 

▼lolation of prohibition act 

(1) Conspiracy to manufacture in¬ 
toxicating liquor was completed when 
one or more of parties thereto com¬ 
mitted one of overt acts charged to 
effect object of conspiracy.—Johnson 
V. U. S., supra. 

(2) Defendants’ participation In 
overt acts of purchasing still equip¬ 
ment. securing lease of proposed still 
site, etc., warranted conviction for 
c'nnspiracy to violate prohibition act, 
notwithstanding abandonment of 
original still site and codefendants' 
failure to disclose to defendants lo¬ 
cation of new site.—^Johnson v. U. 

S., supra. 

Participation in every detail of ex¬ 
ecution of conspiracy, by each con¬ 
spirator, is not essential to convic- 
tron for conspiracy. 

U.S,—Marx v. U. S.. C.C.A.MInn., 86 
F.2d 245. 

Ma.s.s—Attorney General v. Tufts, 
132 N.E. 322, 239 Mass. 458. 

84. U.S.—U. S. V. McClarty, D.C.Ky., 
191 F. 518. 

85. U.S.—U. S. V. McClarty, supra. 

86 . U.S—Pierce v. U. S., N.Y., 40 S. 
Ct. 205, 252 US. 239, 64 L.Ed. 542. 
affirming, D.C., U. S. v. IMerce, 245 
F. 878—Marino v. U. S., C.C.A.Cal., 
91 F.2d 691—Tramp v. U. S., C.C. 
A.Neb., 86 F.2d 82—Laska v. U. 

S.. C.C.A.Okl., 82 F.2d 672, certio¬ 
rari denied 56 S.Ct. 957, 298 U.S. 
689, 80 L.Ed. 1407—U. S. v. Wexler, 
C.C.A.N.y., 79 F.2d 526, certiorari 
denied Wexler v. U. S., 56 S.Ct. 384, 
397 U.S. 703. 80 L.Ed. 991—Cur¬ 
tis V. U. S., C.C.A.C 0 I 0 ., 67 F.2d 
943—Coates v. U. S., C.C.A.Cal., 69 
F.2d 173—Ileskett v. U. S.. C.C.A. 
Cal., 68 F.2d 897, certiorari denied 
53 S.Ct. 89, 287 U.S. 643, 77 L.Ed. 
556—Duling v. Aderhold, C.C.A.Ga., 
61 F.2d 1083—Hill v. Aderhold, C. 
C.A.Ga., Cl F,2d 1030—Blaine v. 
U. S., C.C.A.Tex.. 29 F.2d 661, cer¬ 
tiorari denied 49 S.Ct. 342. 279 
U.S. 846, 73 L.Ed. 990—U. S. v. 
Austin-Bagley Corporation, C.C.A. 
N.Y., 31 F.2d 229, certiorari denied 
Austin-Bagley Corporation v. U. S., 
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49 S.Ct. 479 , 279 US. 863, 73 L.Ed. 
1002—Cook V. U. S., C.C.A.Okl.. 28 
P.2d 730—Steigleder v. U. S., C. 
C.A.Okl.. 25 F.2d 969—U. S. v. Wil¬ 
son, D.C.W.Va., 23 F.2d 112—Kolb- 
renner v. U. S., C.C.A.Tex., 11 P. 
2d 764, certiorari denied 46 S.Ct. 
489, 271 U.S. 677, 70 L.Ed. 1146 
—Felder v. U. S., C.C.A.N.Y., 9 
P.2d 872, certiorari denied 46 S. 
Ct. 348. 270 U.S. 648. 70 L.Ed. 779 
—Marron v. U. S., C.C.A.Cal.. 8 P. 
2d 251—^Williams v. U. S., C.C.A. 
Tenn.. 3 P.2d 93,1—Rumely v. U. 

S., C.C.A.N.Y., 293 F. 632, certio¬ 
rari denied 44 S.Ct. 38, 263 U.S. 
713, 68 L.Ed. 620——Manning v. XT. 

S., (\C.A.Mo., 276 P. 29—Grayson 
V. U. S.. C.C.A.Tenn., 272 P. 653. 
certiorari denied 42 S.Ct, 49, 267 

U. S. 637, 66 L.Ed. 409—U. S. v. 
Ault, D.CWash., 263 P. 800—U. S. 

V. Bogy, D.C.Tenn.. 16 F.Supp. 407. 
Cal.—People v. Yant, App., 80 P.2d 

506—People v. Gilbert, App., 78 P. 
2d 770—T’cople v. Beck, 213 P. 61. 
60 Cal.App. 417. 

N.Y.—Adams v. I’eople, 9 Hun 89. 

Act may be laaooeat or orlmlnal 
in its nature or by virtue of some 
statute.—U. S. v. Rogers, D.C.N.Y., 
226 P. 612. 

Issuance of checks 

Causing checks payable to victim 
of conspiracy to be issued, with in¬ 
tent to defraud victim of conspiracy 
and bank, constituted “overt acts,” 
irrespective of whether checks were 
issued without sufficient funds.—Peo¬ 
ple V. Gilbert, Cal.App., 78 l’.2d 770. 
Transporting liquor into prohibition 
state 

Where the conspiracy alleged was 
to transport intoxicating liquors from 
other states into Georgia, where Its 
sale was prohibited, a transportation 
of liquor from Kentueky and Ohio 
into Tennessee, where it was seized 
by the officers, was a sufficient overt 
act to sustain the conviction, al¬ 
though such transportation was not 
an offense under the Reed Amend¬ 
ment.—Grayson v. U. S., C.C.A.Tenn., 
272 F. 653. certiorari denied 42 S. 
Ct. 49. 267 U.S. 637, 66 L.Ed. 409. 

87. U.S.—U. S. V. Rabinovich, N.Y., 

35 S.Ct. 682. 238 U.S. 78. 59 L.Ed. 
1211—Marino v. U. S., C.C.A.Cal., 
91 F.2d 691—U. S. v. Bogy, D.C. 
Tenn., 16 F.Supp. 407—Grayson v. 
U. S., C.C.A.Tenn., 272 F. 663, cer¬ 
tiorari denied 42 S.Ct. 49, 267 U.S. 
637, 66 L.Ed. 409. 
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though it'may constitute such crimeand the 
substantive crime when charged as an overt act is 
not a constituent of the conspiracy.*® Where the 
acts are a part of the operation in the prosecution 
^of a scheme to defraud an insurance company by 
the use of the mails, they are overt acts in further¬ 
ance of the object of the conspiracy, and the mere 
fact that some overt act of one of the conspirators 
may also constitute the crime of arson under the 
state law does not change the character of the con¬ 
spiracy.®® If the overt acts were committed within 
the court’s jurisdiction, the place of the conspiracy 
is immaterial.®^ 

In the notes are cases determining the sufficiency 
of particular acts to constitute overt acts in fur¬ 
therance of conspiracies to commit the crime of 
burglary,®® kidnapping,®® or obstructing justice,®^ 
or to violate a federal statute,®such as the prohi¬ 
bition law,®® the White Slave Act,®^ or the Bank¬ 
ruptcy Act.®* A threat by one of defendants to 


withdraw his trade from a voter unless he worked 
for a particular ticket was held to be his individual 
act, and not an overt act in execution of a conspira¬ 
cy to intimidate a voter.®® 

What constitutes an overt act for the purpose of 
determining the jurisdiction and venue of a prose¬ 
cution for conspiracy is treated in the C.J.S. title 
Criminal Law §§ 136, 185. What is an overt act for 
the' purpose of fixing the commencement of the pe¬ 
riod of limitations is treated in the C.J.S. title 
Criminal Law § 227, also 16 C.J. p 226 note 2-p 
228 note 12. 

§ 44. Accomplishment of Purpose 

To const It uto a criminal conspiracy the object there¬ 
of need not be accomplished, nor need accomplishment be 
possible. 

To constitute criminal conspiracy, it is not essen¬ 
tial that the object of conspiracy should have been 
accomplished,1 and this is the rule even in jurisdic- 


88 . U.S.—Allen v. U. S., C.C.A.S.C., 
89 F.2d 964. 

80. T^.—U. S. V. Wexler. C.C.A.N.Y.. 
79 F.2d 526, certiorari denied Wex- 
Icr V. U. S., 66 S.Ct. 384, 297 U.S 
703, 80 L.Ed. 991. 

90. U.S.—Jamerson v. U. S., C.C.A. 
III., 66 F.2d 669, certiorari denied 
54 S.Ct. 873, 290 U.S. 706, 78 L. 
Ed. 606. 

01. U.S.—Woltte V. U. S., C.C.A,Or., 

19 F.2d 506, certiorari denied 48 
S.Ct. 84. 276 U.S. 646, 72 L.Ed. 417. 
92. Attempt to open door of ofloe, 
whether by pickiner it or otherwise, 
is an overt act suffleient In a pros¬ 
ecution for conspiracy to burglarize 
under Pen.Code Sft 182, 184, as 

amended by St.l919, p 170.—People v. 
Silbelo, 214 P. 462. 61 Cal App. 92— 
People V. Rodriguez. 214 P. 462, 61 
Cal.App. 69. 

90. Befenda&ta* atatloBlng tbom- 
aelvea before studio of prosecuting 
witness, pursuant to conspiracy to 
kidnap her, was an overt act.-^Peo- 
ple V. Stevens, 248 P. 696, 78 Cal. 
App. 395. 

94. Distribution of oiroulars advo¬ 
cating disobedience of all injunctions 
was a sufficient overt act required by 
statute for conspiracy to obstruct 
Justice, under Pen.L. | 683.—People 
V. Makvlrta. 231 N.Y.S. 279, 224 App. 
Div. 419. 

05. U.S.—Reeder v. U. S.. C.C.A.Okl.. 
262 F. 36, certiorari denied 40 S. 
Ct. 346. 262 U.S. 581, 64 L.Ed. 726. 
OA Telegraphio orders by one con¬ 
spirator to another directing ship¬ 
ment of intoxicating liquor to be 
made were held overt acts.—Witte v. 
Shelton, C.C.A.Mo., 240 F. 266. 163 
G.C.A. 191, certiorari denied Tiedmanu 


v. Shelton. 37 S.Ct. 746, 244 U.S. 660, 
61 L.Ed. 1376. 

Brection of stiU, or manufacture 
or keeping of liquor for sale by one, 
pursuant to agreement, is an overt 
act in execution of a conspiracy to 
violate the prohibition law.—Liberate 
v. U. S.. C.C.A.Wash., 13 F.2d 664. 
97. Tolophons oaU in furtherance of 
a conspiracy to violate the White 
Slave Traffic Act is a criminal act 
and sufficient to con.stitute an overt 
act.—Smith v. U. S., C.C.A.Havvaii. 
92 F.2d 460. 

9A Conooalmont of bankrupt’s prop¬ 
erty 

(1) In prosecution of individuals 
and corporation for conspiracy to vi¬ 
olate Bankruptcy Act, Comp.St. §§ 
9685-9656, by concealment of prop¬ 
erty of bankrupt corporation, where 
conspirators planned to incorporate 
company, to obtain supplies, make 
quick sales, collect proceeds, and al¬ 
low company to fall into bankruptcy 
and escape with such loot as might 
have been gathered, interview before 
incorporation of company by conspir¬ 
ators was suffleient overt act on 
which to base ]>rosecution of individ¬ 
uals.—Kaplan v. U. S., C.C.A. N.Y., 
7 F.2d 694, certiorari denied 46 S.Ct. 
107, 269 U.S. 682, 70 L.Ed. 422. 

(2) Intentional concealment of 
property belonging to bankrupt es¬ 
tate, continued after trustee’s ap¬ 
pointment, was overt act.—Gerson v. 
U. S., C.C.A.Okl., 25 F.2d 49. 

<3) Alleged purchase and resale by 
codefendant of bankrupt's stock con¬ 
stituted act done to effect conspira¬ 
cy to conceal bankrupt's assets, not¬ 
withstanding dismissal of conspiracy 
charge as to such codefendant.—Ger- 
son V. U. 8., supra. 
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(4) Filing of petition in bankrupt¬ 
cy was a sufficient overt act to sup¬ 
port conviction for conspiracy to 
conceal property.—Gretsch v. U. S., 
C.C.A.N.J., 242 P. 897, 166 C.C.A. 485. 
certiorari denied 38 S.Ct. 12. 245 U. 
S. 664, 62 L.Ed. 532. 

99. U.S.—U. S. V. Wilcox, D.C.R.I., 

243 F. 993. 

1. Colo.—Dalton v. People, 189 P. 
37, 68 Colo. 44. 

Del.—State v. Cole, 114 A. 201, 1 W. 
W.Harr. 279. 

Ill.—People V. Drury, 167 N.E. 823, 
335 III. 539, affirming 250 III.App. 
647—People v. Lloyd, 136 N.]'!. 506, 
304 Ill. 23—People v. Robertson, 
120 N.E. 539, 284 Ill. 620, affirming 
210 Ill.App. 234—People v. Forster, 
117 N.E. 761, 280 Ill. 486, affirm¬ 
ing 204 Ill.App. 338—People v. 
Buckminster, 207 Ill.App. 230, af¬ 
firmed 118 N.E. 497, 282 Ill. 177. 
Ind.—Maveety v. State, 194 N.E. 329, 
207 Ind. 710—Lynn v. State, 193 N. 
E. 380, 207 Ind. 393. 

Iowa.—State v. Martin, 200 N.W. 213, 
199 Iowa 643. 

Ky.—Acree v. Commonwealth, 47 S. 

W.2d 1051, 243 Ky. 216. 

Mich.—People v. Chambers, 271 N.W. 
666, 279 Mich. 73—People v. 

Hirschfleld, 260 N.W. 106. 271 Mich. 

20 . 

Minn.—State v. Townley, 171 N.W. 

930, 142 Minn. 326. 

Or.—State v. De Grace, 22 P.2d 896, 
897, 144 Or. 169, citing Corpus Ju- 
sis. 

Pa.—Commonwealth v. Neuhauser, 28 
Pa.DiBt. 688. 

Tex.—King v. State, 216 S.W. 1091, 
86 Tex.Cr. 407. 

12 C.J. p 661 note 76. 
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tions where the statute requires an overt act in exe¬ 
cution of the unlawful agreement.^ It is also im¬ 
material that the accomplishment of the object of 
the conspiracy was impossible,^ although, on the 
other hand, it has been held that a person cannot be 
prosecuted for conspiracy to do something which he 
could not do.^ 


§ 45. Corrupt Motive 

A corrupt motive or Intent Is essential to a criminal 
conspiracy. 

To render the formation of a common design a 
criminal conspiracy, there must be a corrupt motive 
or intent,5 generally inferable whenever the means 


Aaaianmeiit of claim to avoid ez- 
emptioa laws 

An indictment for conspiracy 
against the assif^nor and assifcnee 
of a claim assigned in violation of 
a statute making it an offense for 
creditors to assign claims for the 
purpose of avoiding the effect of ex¬ 
emption laws may be brought in ad¬ 
vance of its consummation.—Com¬ 
monwealth V. Miller, 12 ra.Dist. 75, 
27 Pa.Co. 178. 

Perjury 

Conspiracy to obstruct justice by 
perjury is a criminal conspiracy 
whether perjury be consummated or 
not.—Outlaw V. U. S.. C.C.A Tex., 
81 P.2d 80.*i, certiorari denied 56 S. 
Ct. 747. 298 U.S. 665. 80 UKd. 11189 
2. U.S.—Kramer v. U S. N.T., 38 

S.Ct. 168. 245 U.S 478. 62 L.Kd. 
413—(Joldman v. TJ. S. N.Y.. 38 S. 
Ct. 166. 245 U.S. 474, 62 U Kd. 410 
—Marino v. IT. S., (\(''.91 
F.2d 691—Marx v. U. S., C.C.A. 
Minn., 86 F.2d 215—Beddow v. U. 
S.. CC.A.Iowa. 70 F.2d 674—Brit¬ 
ton V. U. S., C.C.A.Ill.. 60 F.2d 772. 
certiorari denied 53 S.Ct. 314. 287 

U.S. 669, 77 L.Ud. ,577—TIcskott v. 
U. S., C.C.A.Cal., 58 F.2d 897, cer¬ 
tiorari denied 53 S Ct. 89, 287 IT. 
S. 643, 77 U.Ed. 556—Enrique Riv¬ 
era V. U. S., C.C A.Porto Rico. 57 
F.2d 816—Middleton v. U. S . C.(\ 
A.Ark., 49 F.2d 538—Uevinson v. 
U. S.. C.C.A.Ohio, 47 F.2d 451 — 
Blum v. U. S.. C.C.A.Micb.. 46 F.2d 
850—Brown v. U. S., C.f'A.Or., 43 
F.2d 906—Slelgicder v. U. S.. C.C. 
A.Okl., 25 F.2d 959—Kolhrenner v. 
U. S.. C.C.A.Tex., 11 F.2d 754, cer¬ 
tiorari denied 46 S.Ct. 489, 271 U. 
S. 677, 70 L.Ed. 1146—Uewis V. 
U. S., C.C.A.Mich., 11 F.2(l 715— 
Horwitz V. U. S., C.C.A.Mas.s., 6 
F.2d 129—Williams v. U. S., C.C. 
A.Tenn., 3 F.2d 933—Shaffman v. 
U. S., C.C.A.Pa., 289 F. 370—Rid¬ 
dle V. U. S.. C.C.A.Ala., 279 F. 216, 
certiorari denied 42 S.Ct. 689, 259 
U.S. 586, 66 L.Ed. 1077—Billing¬ 
sley V. U. S.. C.C.A.Wash.. 249 P. 
331, 161 C.C.A. 339. affirming, D. 
C., U. S. V. Billingsley. 242 P. 330, 
and certiorari denied Billingsley v. 
U. S., 38 S.Ct. 683, 247 U.S. 623, 

62 L.Ed. 1247—^U. S. v. Fischer, D. 
C.Pa., 246 F. 477, affirmed Graboyes 
v. U. S., 250 P. 793, 163 C.C.A. 126. 

D.C.—Whitaker v. U. S., 72 P.2d 739, 

63 APP.D.C. 367. 

Me.—State v. Vetrano, 117 A. 460, 121 
Me. 868. 


N.J.—State v. Herbert. 105 A. 796. 92 
N.J.Law 341—State v. Lustberg, 
164 A. 703, 11 N.J.Misc. 51—State 

V. Harris. 168 A. 848, 10 N.J.Misc. 
236. 

12 C.J. p 662 note 79. 

Befranding government 

Crime of conspiracy to defraud 
government of customs duties and 
internal revenue taxes by fraudulent 
withdrawal of liquor from bonded 
warehouse, in vinJatjon of Rev.St. 
5 2987, Comp.St. § 6680. was com¬ 
plete as soon as agreement was made 
and any step in its execution had 
taken plat‘e, and it is not ni'cessary 
that liquor should be deposited in 
bonded warehouse or even imported. 
—Bccher v. U. S., C.C.A.N.Y., 6 P.2d 
45. 

Perjury 

Conspiracy to impede and obstruct 
justice by perjury is a criminal con¬ 
spiracy, whether perjury be consum¬ 
mated or not.—Outlaw v IT. S., C U. 
A Tex., 81 P.2d 805, certiorari denied 
56 S.Ct. 747, 298 U.S. 665, 80 L.Ed. 
1389. 

Indictable oouspiracy i> attempt to 
commit offense, and it is not net'es- 
sary to constitute the offense that 
it appear that object of conspiracy 
was attained; a .step taken in that 
diri'ction by one parly to agreement 
being sufficient ~ St;itc v. Ilemmen- 
dingtr, 126 A. 544, 101 N.J.Law 234, 
affirmed 128 A. 922. 101 N.J.Law 417. 

Transporting Ugnor Into another 
state 

To sustain a conviction for a con¬ 
spiracy to transport intoxicating liq¬ 
uor into Georgia, it is not necessary 
that any intoxicating liquor was ,ln 
fact transported into the state.— 
Grayson v. U. S., C.iJ.A.Tenn., 272 F. 
553, certiorari denied 42 S.Ct. 49, 257 
U.S. 637, 66 L.Ed. 409. 

3. U.S.—Beddow v. U. S.. C.C.A. 

Iowa, 70 F.2d 674—U. S. v. Bryant, 
D.C.Tex., 245 P. 682. 

Mich.—People v. Hirschflcld, 260 N. 

W. 106, 271 Mich. 20. 

12 C.J. p 552 note 77. 

Conspiracy to bribe public officer 

Conspiracy to bribe supervisor to 
Influence his decision in award of 
county indigent hospitalization con¬ 
tract was subject to prosecution, al¬ 
though award of contract was not 
within actual or apparent power of 
board, where contract was before 
board of supervisors at time of al¬ 
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leged conspiracy.—People v. Hirsch- 
fleld, supra. 

Conspiracy to forge indorsements on 
Xiiberty bonds 

Indictment for conspiracy to forge 
and utter indorsements upon register¬ 
ed Liberty bonds to obtain money 
from United States is sufficient to 
charge an offense, although such 
forged indorsements, being witness¬ 
ed by notary public unauthorized 
to witness assignments, could not 
result in obtaining money from Unit¬ 
ed Stales.—Beddow v. U. S., C.C.A. 
Iowa, 70 P.2d 674. 

A Pa.—Commonwealth v. Maxberry, 
13 Pa.Di8t. & Co. 371. 

5. U.S—Britton v. U. S., C.C.A.Ill., 
60 F.2d 772, certiorari denied 63 S. 
Ct. 314, 287 U.S. 669, 77 L.Ed. 677 
—Pelz V. U. S., C.C.A.N.Y., 54 P. 
2d 1001—U. S. V. Murphy, D.C. 
Ala., 60 P.2d 465—Landen v. U. 
S., C.C.A.Ohio, 299 F. 75—Browne 
V. U. S., C.C.A.Mich., 290 P. 870. 
Ill.—People v. Cohn, 193 N.E. 160, 
358 Ill. 326. 

Me—State v. Parento, 197 A. 166. 
Mass.—Commonwealth v. Benosch, 
194 N.E. 906, 290 Mass. 906. 

NY.—TVoplc V. GItlow, 136 N.E. 317. 
234 N.Y. 132, and 138 N.E. 438, 
234 N.Y. 539. which affirmed 187 
N.Y.S. 78.3, 106 App.DIv. 773—Peo¬ 
ple V. Dunbar Contracting Co., 161 
NY.S. 164, 165 App.DIv. 59. affirm¬ 
ed 109 N.E. 654. 215 N.Y. 416. 

N.C.—State v. Shipman, 163 S.E. 657, 
202 N.C. 518. 

Pa.—Commonwealth v. Gormley, 77 
Pa.Super. 298, 303, citing Oorpns 

Juris. 

12 C.J. p 552 note 83. 

“Corrupt intent” defined 
A corrupt intent is the conscious 
and intentional purpose to break the 
law.—Landen v. U. S., C.C.A.Ohio. 
299 F. 76. 

Mistake or error of Judgment is 

insufficient to render bank officers, 
county attorney, and county com¬ 
missioners, guilty of conspiring to 
misapply county funds.—State v. 
Shipman. 163 S.E. 667, 202 N.C. 618. 

Intent oonstmed with purpose ooa. 
templated 

Criminal quality of common de¬ 
sign of two or more persons resides 
in their intention, construed in con¬ 
nection with purpose contemplated. 
111.—^People V. Lloyd, 136 N.E, 605, 
304 Ill. 23. 
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used are such as would ordinarily result in the com¬ 
mission of an unlawful act,^ although it has been 
held that failure to prove a corrupt motive on the 
part of one of the conspirators will not warrant the 
direction of a verdict of acquittal as to him.^ The 
fact that the motive of a party was not corrupt 
when he joined a conspiracy does not exculpate him 
if he remains a member thereof after learning of its 
illegality.* To constitute the criminal intent nec¬ 
essary to establish a conspiracy to commit an act 
prohibited by statute, there must be both knowledge 
of the existence of the law and knowledge of its 
actual or intended violation.* Guilty knowledge of 
the act done by the conspirators or of the facts, the 
existence of which is essential to consuqimate the 
conspiracy, is a necessary element of the offense, 
although it is not necessary to show that the guilty 
knowledge was imparted to all of them at one and 
the same time, and by one and the same means, 
it only being necessary to show that each of the 
conspirators had guilty knowledge, no matter how, 
when, or where he acquired it.^^ Acts done inno¬ 
cently, although tending to further the object of a 
conspiracy, will not render their author a cocon- 
spirator.i2 Where an association, innocent in its in¬ 
ception, is formed, and the powers of such associa¬ 
tion are by those who have the control and manage¬ 
ment of it subsequently perverted to purposes of 
oppression and injustice, only those will be liable 
who have participated in the perversion or who have 
assented thereto.So, also, persons who agree to 
do an act innocent in itself, in good faith, and with¬ 
out the use of criminal means, are not converted in¬ 


to conspirators because it turns out that the con¬ 
templated act was prohibited by statute.^* 

§ 46. Indictable Conspiracies in General 

An Indictable conspiracy at common law may be a 
plan to commit a crime or to cause a civil Injury; and 
may be designed to injure an individual or to commit 
acts unlawful or prejudicial to the community. 

At common law an indictable conspiracy may be a 
plan to commit a crime, or an evil scheme designed 
to cause a civil injury.^® A combination, it has 
been said, will be an indictable conspiracy, whenever 
the end proposed or the means to be employed are 
of a highly criminal character; where they are such 
as indicate great malice in the confederates; where 
deceit is to be used, the object in view being unlaw¬ 
ful; or where the confederacy, having no lawful 
aim, tends simply to the oppression of individuals.^® 
Every conspiracy to injure individuals^^ or to do 
acts unlawful or prejudicial to a community^* is in¬ 
dictable at common law. 

§ 47. Conspiracy to Commit Crime in Gener¬ 
al 

a. General rule 

b. Limitation of rule 

a. Gkneral Buie 

A conspiracy to commit a felony or misdemeanor, 
whether the contemplated act is a common-law or statu¬ 
tory offense, is indictable. The conspiracy Is an offense 
separate and distinct from the crime contemplated. 

A conspiracy to commit a crime,whether a fel¬ 
ony or a misdemeanor,20 and whether the contem- 


Pa.—Commonwealth v. Gormley, 77 
Pa.Super. 298. 

Xnteatloa aad ability to commit act 
charged are necessary ingredients 
of conspiracy charge.—Haifa v. U. 
S., C.C.A.I11.. 36 P.2d 1, certiorari 
denied 60 B.Ct. 240. 281 U.S. 727, 74 
L.Ed. 1144. 

Ylolatioa of Prohibitioa Act 

Wholesale druggists, selling intox¬ 
icating liquor for nonbeverage pur¬ 
poses, in purported pursuance of Na¬ 
tional Prohibition Act, tit 2, fi 6, 
Comp.St.Suppl.Annot.l923 S 10138V^c, 
without corrupt intent to violate reg¬ 
ulations of treasury department lim¬ 
iting sales, could not be guilty of 
conspiracy under Cr.Code § 37, Comp. 
St. i 10201.—Landen v. U. S., C.C.A. 
Ohio, 299 F. 76. 

A Ill.—^People V. Cohn, 193 N.E. 160. 
368 Ill. 326. 

7. N.J. —State v. Scarlett. 102 A. 
162. 91 N.J.Law 843. 


9. Mass.—Commonwealth v. Ben- 
esch. 194 N.E. 905, 290 Mass. 126. 

10. U.S.—Pettii>one v. U. S., Idaho, 
13 S.Ct. 642, 148 U.S. 197. 37 L.Ed. 
419. 

Va.—Sands v. Commonwealth, 21 
Gratt. 871. 62 Va. 871. 

12 C.J. p 662 note 84. 

11. Del.—State v. Cole, 114 A. 201, 
1 W.W.Harr. 279. 

Va.—Sands v. Commonwealth, 21 
Gratt. 871. 62 Va. 871. 

12. U.S.—U. S. V. Goldberg, C.C.Wis., 
26 F.Cas.No.15.223. 7 Biss. 176. 

12 C.J. p 662 note 87. 

13. Mass.—Commonwealth v. Hunt, 
4 Mete. Ill, 38 Am.D. 346. 

12 C.J. p 653 note 88. 

14b N.Y.—People v. Powell, 63 N.Y. 

88 . 

15. N.J.—State v. Loog. 179 A. 623. 

13 N.J.Misc. 536, affirmed State v. 
Henry, 188 A. 918, 117 N.J.Law 
442. 


State V. Donaldson, 32 N.J.Law 161, 
90 Am.D. 649. 

17. N.Y.—McIntyre v. Mancius, 16 
Johns. 692. 

N.C.—State v. Younger, 12 N.C. 357, 
17 Am.D. 671. 

18. N.C.—State v. Younger, supra. 
S.C.—State V. Cardossa, 11 S.C. 196. 

One of the main objects of the oon- 
spiracy law is to protect the com¬ 
munity at large: and the protection 
of individuals is subordinate to that 
end.—State v. Cardoza, supra. 

19. Me.—State v. Vermette, 166 A. 
807, 130 Me. 387. 

S4K Me.—State v. Vermette, supra. 

12 C.J. p 553 note 98. 

Conspiracy to commit a felony 

(1) Conspiracy to commit a felony 
is a penal offense under Comp.St. 
1922 S 9543.—O’Bryan v. State, 197 
N.W. 609, 111 Neb. 733. 

(2) It also constitutes indictable 
offense at common law and may be 
prosecuted as such within state.— 
People V. Tenerowicz, 263 N.W. 296, 
266 Mich. 276. 


a U.S.—U. S. v. Mitchell, C.C.S.C., 
26 F.Ca8.No.l6790. 1 Hughes 439. 


la N.J.—state v. Loog, supra— 
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plated act is an offense at common law or under a 
statute,is an indictable offense. The gist of the 
offense is the conspiracy, which is single, although 
the object is to commit several crimes .22 The con¬ 
spiracy to commit the crime is a separate and dis¬ 
tinct offense from the crime itsclf,23 in that the 
corpus delicti of the crime to be committed is the 
act itself, and of the conspiracy the conspiracy to 
do the act and the fact that a person is not found 
guilty of the offense which he conspired with an¬ 
other to commit does not prevent his conviction of 
the conspiracy to commit it.25 Conspiracies to com¬ 
mit offenses punishable at common law are not af¬ 
fected by a statute denouncing particular conspira- 
cies.25 Whether the conspiracy, when its object is 


accomplished, is merged in the crime itself, so as to 
bar a prosecution for the conspiracy, is discussed 
infra § 76. 

b. Limitation of Rule 

Where a concert of action le neceaiary to an offenae 
for the commiieion of which a conepiracy ia formed, the 
conspiracy is not indictabie; but there are certain caaea 
in which this doctrine is inappiicabie. There may be a 
conspiracy to commit a crime, although one of the par¬ 
ties is incapable of committing the crime. 

An agreement to commit a crime is not indictable 
as a conspiracy where a concert and plurality of 
agents are necessary elements of the substantive 
offense for the eommission of which a conspiracy 
is alleged to have been formed,27 as in the case of 


21 . Ill.—People V. Curran, 2a7 Ill. 
App. 264, affirmed 121 N.K 637, 286 
Ill. 302. 

Me.—Slate v. Vermette, 156 A. 807, 
130 Me. 387. 

Mlc-h.—People v. Beath, 269 N W. 238. 
277 Mlrh. 473—People v. Tcncro- 
wicz, 253 N.W. 296, 266 Mich. 276. 
12 C.J. p 553 note 99. 

22. U.S —Tramp v. U. S.. C.r.A.Neb.. 
86 F.2d 82. 

23. U.S.—Ford v. U. S., Cal.. 47 S. 
Ct. 531, 273 U.S. 593, 71 L.Ed.,793. 
affirming:. C.C.A., 10 P.2d 339. cer¬ 
tiorari grranted 46 S.Ct. 475. 271 
U.S. 652, 70 L.Ed. 1133—U. S. v. 
Rabinowich, N.Y.. 35 S Ct. 682. 238 

U. S. 78. 56 UEd. 1211—Marx v. U. 

S.. C.C.A.Minn., 86 F 2d 245—Hall 

V. U. S.. C.C.A.Okl.. 78 F.2d 168— 
Curtis V. U. S.. C.(!.A.Colo.. 67 F. 
2d 943—Asgill V. U, S.. C.C.A.Va., 
60 F 2d 776—Enrique Rivera v. U. 
S . C.C.A.Puerto Rico, 57 F.2d 816— 
O'Brien v. U. S., C (\A.Ind., 51 P. 
2d 674—U. S. V. Nash, D.C.N.Y.. 
51 F.2d 253, affirmed, C.C.A., Nash 
V. U. S.. 54 F.2d 1006, eerliorari 
denied 52 S.Ct. 457, 285 U.S. 556, 76 
L.Ed. 945—Parma^ini v. U. S.. C.C. 
A.Cal., 42 F.2d 721, certiorari de¬ 
nied 61 S.Ct. 344, 283 U.S. 818, 76 
L.Ed. 1434—Gerson v. U. S.. C.C.A. 
Okl., 25 F.2d 49—Graham v. U. S., 
C.C.A.Okl., 15 F.2d 740, certiorari 
denied O'Fallon v. U. S., 47 S.Ct. 
587, 274 U.S. 743, 71 L.Ed. 1321— 
Di Bonaventura v. U. S., C.C.A.W. 
Va., 16 F.2d 494—Fisher v. U. S., 
C.C.A.W.Va., 13 F.2d 756—Morris 
V. U. S., C.C.A.Ark.. 7 F.2d 785, cer¬ 
tiorari denied 46 S.Ct. 205, 270 U. 
S. 640, 70 L.Ed. 775—Linden v. U. 

S.. C.C.A.N.J., 2 F.2d 817—U. S. v. 
Harrison. D.C.N.Y., 23 F.Supp. 249 
—Sneed v. U. S., C.C.A.Tex.. 298 F. 
911, certiorari denied 44 S.Ct. 636, 
265 U.S. 590, 68 L.Ed. 1195—Rid¬ 
dle V. U. S., C.C.A.Ala., 279 F. 216. 
certiorari denied 42 S.Ct. 689. 259 
U.S. 686, 66 L.Ed. 1077—Kelly v. 
U. S.. Ohio. 268 P. 392, 169 C.C.A. 
408. certiorari denied Kelley v. U. 

15 G.J.S. -68 


S.. 39 S.Ct. 391. 249 U.S. 616. 63 L. 
Ed. 803—U. S. V. Downey, D.C.R.I., 
257 P. 364. 

Cal.—People v. Eiseman. 248 P. 716. 
78 Cal.App. 223. error dismissed 
Eiseman v. People of Stale of Cal¬ 
ifornia. 47 S.Ct. 454, 276 U.S. 663, 
71 L.Ed. 828. 

Conn.—State v. Parker, 168 A. 797, 114 
Conn. 364. 

Ill.—People V. Drury, 250 Ill.App. 647. 

affirmed 167 N.E. 823. 335 Ill. 539. 
Mass.—Fox V. Commonwealth, 161 N. 

E. 803, 264 Mass. 51. 

Mich.—^People v. Chambers, 271 N.W. 
556, 557, 279 Mich. 73, citing: Corpus 
Juris. 

N.Y.—People v. Tavormina, 177 NE 
317, 257 N.Y. 84, 76 A.L.R. 1405. 
reversing: 249 N.Y.S 928, 233 App. 
Div. 690. which affirmed 246 N.Y.S. 
65, 138 Misc. 752—People v. Wer- 
blow. 148 N.E. 786. 241 N.Y. 55, re¬ 
versing: 209 N.Y.S. 88, 212 App. 
Div. 445. 

N.C.—State v. Whiteside, 169 S.E. 
711, 204 N.C. 710—Slate v. Davis, 
164 S.E. 737, 203 N.C. 13, 35, cer¬ 
tiorari denied Davis v. Slate of 
North Carolina, 53 S.Ct. 95. 287 
U.S. 649, 77 L.Ed. 561. 

Pa.—Commonwealth v. Corcoran & 
Corcoran, 78 Pa.Super. 430. 

Tenn.—Solomon v. State, 76 S.W. 331, 
334, 168 Tenn. 184. quoting: Corpus 
Juris. 

Tex.—Wilson v. State, 74 S.W.2d 
1020, 127 Tex.Cr. 162—Braly v. 

Slate, 68 S.W.2d 504, 125 Tex.Cr. 
374—Rice v. State, 51 S.W.2d 364, 
121 Tex.Cr. 68. 

Vt.—State V. Coolidge, 171 A. 244, 
106 Vt. 183. 

12 C.J. p 542 note 8. 

Couviction on both conspiracy charge 
aad substantive offense 
A prisoner was not entitled to be 
discharged from custody of warden 
of federal penitentiary on ground 
that he was convicted and sentenced 
on substantive offense and on a con¬ 
spiracy charge and that conspiracy 
was not of itself a crime, since con¬ 
spiracy to violate laws Is a separate 
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and distinct offense punishable as 
such.—Thompson v. Johnston, C.C.A. 
Cal., 94 F.2d 356. 

24. N.C.—State v. Whiteside, 169 S. 
E. 711, 204 N.C. 710—State v. Da¬ 
vis, 164 S.E. 737, 203 N.C. 13. 36 
certiorari denied Davis v. State 
of North Carolina, 53 S.Ct. 96, 287 
U.S. 649, 77 L.Ed. 661. 

25. Ind.—Jorman v. State, 163 N.E. 
837. 200 Ind. 388. 

26. S.C''—State V. McAdams, 166 S. 
E. 405, 167 S.C. 406. 

Law of conspiracy not abrogated 
statute denouncing conspiracy with 
intent to injure, oppress, or violate 
person or property of citizen because 
of political opinion, did not abrogate 
law of conspiracy nor refer to con¬ 
spiracy to commit offenses punish¬ 
able at common law.—Stale v. Mc¬ 
Adams, supra. 

27. U.S.—U. S. V. Katz, Pa.. 46 S.Ct. 

513, 271 U.S. 354, 70 L.Ed. 986— 
Curtis V. U. S.. C.C.A.C 0 I 0 ., 67 P. 
2d 943—U. S. V. Snger, C.C.A.N.Y., 

49 F.2d 725—Norris v. U. S.. C.C.A. 
Pa., 34 F.2d 839, reversing, D.C., 
U. S. v. Kerper, 29 F.2d 744, and 
certiorari granted U. S. v. Norris, 

50 S.Ct. 239. 281 U.S. 707, 74 L.Ed. 
1130, affirmed 50 S.Ct. 4 24, 281 U. 
S. 619, 74 L.Ed. 1076—Lisansky v. 
U. S., C.C.A.Md.. 31 F.2d 846, 67 
A.L.lt. 67. certiorari denied 49 S.Ct. 

514, 279 U.S. 873, 73 L.Ed. 1008 
—U. S. v. Katz, D.C.Pa., 6 P.2d 
527—Vannata v. U. S., C.C.A.N.Y., 
289 F. 424. 427, citing Cozpns Juris. 

Colo.—People V. Wettengel, 68 P.2d 
279. 98 Colo. 193, 104 A.L.R. 1423. 
Iowa.—State v. Law, 179 N.W. 146, 
189 Iowa 910, 11 A.L.R. 194. 

Pa.—Commonwealth v. Muxberry, 13 
Pa.DiBt. & Co. 371—Commonwealth 
v. Carroll & Hildebrand, 8 Pa.Di8t. 
& Co. 271. 

12 C.J. p 554 note 1. 

Offoass not reguiriag plurality of 
agents 

The offense of setting on foot a 
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an agreement between a man and woman to commit 
adultery or fornication and in such cases it is 
said that there can be no conviction for conspiracy 
where the allcjjed conspiracy consists in the mere 
ajjrcement between the prospective parties to the 
offense to commit it but the doctrine that, where 
concert of action is necessary to an offense, a charge 
of criminal conspiracy will not lie has been held in¬ 
applicable where the unlawful agreement is of itself 
an offense, and has been held applicable only where 
the agreement and the consummation thereof are so 
closely connected that the two constitute really but 
one offense.^® It has been held also that the prin¬ 
ciple has no application to a charge of conspiracy to 
defraud the United States made by a number of per¬ 
sons, one of whom was an official acting for the 
United States, as the United States can be defraud¬ 
ed without concert of action.^i 

An agreement to commit a crime may constitute 
a conspiracy, even though one of the parties to the 
agreement was himself unable to commit the con¬ 
templated crime, or the crime is one which only one 
of them could commit,^^ as where the agreement is 
to cause the offense to be committed by others, or 


between a member of the combination and anoth¬ 
er;®* and in such case the conspirator who is in¬ 
capable of committing the substantive crime is guilty 
equally with the others, as shown infra § 73 b. Ac¬ 
cordingly, if several persons agree to cause the of¬ 
fense of adultery to be committed by others outside 
of the combination or by one of their number and a 
person outside of the combination, they are indict¬ 
able for conspiracy,®^ 

It has been held that a conspiracy may exist 
where, under the statute defining bribery, only the 
officer receiving the bribe is guilty of the offense,®® 
or where the conspiracy involves not merely the 
bribe giver and the bribe taker, but also the partici¬ 
pation of a third person.®® On the other hand it 
has been held that, although a set of defendants may 
conspire to give, or a set of defendants may con 
spire to accept, a bribe,®^ an agreement between two 
persons, one to give a bribe and the other to accept 
it, does not constitute a conspiracy, since bribery 
requires the unlawful concert of one or more per¬ 
sons, acting with one or more other persons having 
a different motive or purpose.®® 


military expedition a^ralnat the ter¬ 
ritory of any foreign prince, etc., 
with whom the United States is at 
peace, denounced by Cr.Code S 13, 
Comp.St.l916 ft 30177, does not re¬ 
quire such a plurality of agents that 
those plotting such expedition can¬ 
not be punished for conspiracy.— 

U. S. V. Ram Chandra. D.C.Cal., 354 
F. 63.»J. 

28. Ala—Miles v. State, 68 Ala. 390. | 
Iowa.—Slate v. Law, 179 N.W. 145, 
189 Towa 910, 11 A.L.R. 194. 

Pa.—Shannon v. Commonwealth, 14 
Pa. 236—Commonwealth v. Carroll 
& Hildebrand, 8 Pa.Dist. & Co. 271. 
“The elinpleet Sllostratloa is adul¬ 
tery, and the rule probably grew out 
of sexual ofTensea, to which Its ap¬ 
plication is very evident."—Vannata 

V. U. S., C.C.A.N.Y., 289 F. 424, 427. 
89. Ala.—Miles v. State, 58 Ala. 390. 
Pa.—Shannon v. Commonwealth, 14 

Pa. 226. 

30. U.S.—Curtis V. U. S., C.C.A. 
Colo., 67 F.2d 943—Lisansky v. U. 
S.. C.C.A.Md., 31 F.2d 846, 67 A.L. 
R. 67, certiorari denied 49 S.Ct. 
614, 279 U.S. 873. 73 L.Ed. 1008, 

Ind.—Young v. State, 141 N.E. 3t)9. 
194 Ind. 221. 

—State v. Huegin, 86 N.W. 1046, 
110 WlB. 189, 62 L.R.A. 700. 

31. U.S.—U. S. v. Burke. D.C.N.Y., 
221 F. 1014. 

38. U.S.—Gebardi v. U. S.. Ill., 63 S. 
Ct. 86, 287 U.S. 112, 77 L.Ed. 206, 
84 A.L.R. 370, reversing, C.C.A., 67 
F.2d 617, certiorari granted 62 S. 
Ct. 648, 286 U.S. 689, 76 L.Ed. 1278 


—^U. S. V. Holte, 35 S.Ct. 271, 236 
U.S. 140, 69 L.Ed. 504, L.R.A.1916I) 
281—Ex parte O’Leary. C.C.A.Wis., 
66 F.2d 516 —Dv Mayo v. U. S., C. 
C.A.Okl., 32 F.2d 472—Vannata v. 
U. S., C.C.A.N.Y.. 289 F. 424—Chad¬ 
wick V. U. S., Ohio. 141 F. 225, 72 
C.C.A. 343. 

N.C.—State v. Davis, 164 S.E. 737, 
203 N.C. 13, 36, certiorari denied 
Davis V. State of North Carolina. 
63 S.Ct. 95, 287 U.S. 649, 77 L.Ed 
661. 

Wis.—State v. Huegin, 85 N.W. 1046, I 
JIO Wis. 189, 62 L.R.A. 700. j 

12 C.J. p 676 note 17. 

The fact that aa lllsgal sole of 
liquor requires the concert of two 
persons, one of whom only is guilty 
of an offense, does not legally pre¬ 
clude the indictment and conviction 
of both or either of such persons, 
with others, for conspiracy to make 
the sale, although the Justice of such 
action, the substantive offense being 
a misdemeanor, while conspiracy is 
a felony, subject to a much heavier 
penalty, is questionable.—^Vannata v. 
U. S., C.C.A.N.Y., 289 F. 424. 

Violation of banklBg laws 
Rule that an Indictment for con¬ 
spiracy will not lie where a plurality 
of agents is logically necessary to 
complete the contemplated crime 
does not apply to an indictment un¬ 
der U.S.Rev.St. i 6440, for a con¬ 
spiracy between defendant who had 
no official connection with a national 
bank and an officer of such bank to 
violate U.S.Rev.St. 9 6208 by causing 
I a check of defendant drawn on the 
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bank to be certified by such officer, 
when defendant did not have a suffi¬ 
cient amount on deposit to pay the 
same.—Chadwick v. U. S., Ohio, 141 
F. 226, 72 C.C.A. 343. 

33. Iowa.—State v. Law, 179 N.W. 
145, 189 Iowa 910, 11 A.L.R. 104. 

34. Iowa.—State v. Martin, 200 N. 

W. 213, 199 Iowa 642. 

12 C.J. p 567 notes 47, 48. 

Unmarried mau can be convicted 
of conspiracy to aid co-conspirator, 
a married man, to commit adultery 
with unmarried woman, although he 
himself could not commit crime of 
adultery.—Slate v. Martin, supra. 

36. U.S.—^Ex parte O'Leary, C.C.A. 
Wis., 66 F.2d 616 — Ex parte 
O'Leary, C.C.A.Wis., 63 F.2d 956. 

36. U.S.—Ex parte O’Leary, C.C.A. 
Wis., 63 F.2d 966. 

37. Cal.—People v. Keyes. 284 P. 
1106, 208 Cal. 770. denying hear¬ 
ing 284 P. 1096, 103 Cal.App. 624— 
People V. Savage, 59 P.2d 190, 16 
Cal.App. 2d 72. 

38. U.S.—U. S. V. Sager. C.C.A.N.Y.. 
49 P.2d 72&—U. S. v. Dietrich. C.C. 
Neb., 126 F. 664. 

Cal.—People v. Keyes, 284 P. 1106, 
208 Cal. 770, denying hearing 284 
P. 1096, 103 Cal.App. 624—People 
V. Savage, 69 P.2d 190, 15 Cal.App. 
2d 72. 

Colo.—People v. Wcttengel, 68 P.2d 
279, 98 Colo. 198, 104 A.L.R. 1428. 
BrlhMT of dlstxlot attorasj 
Agreement between district attor¬ 
ney and others that district attorney 
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A woman who is transported in violation of the 
White Slave Traffic Act may be guilty of conspiracy 
with the person transporting her to commit a crime 
against the United Stales, if she actively aided and 
assisted in her own transportation to another state 
yet, since such statute docs not condemn the woman's 
participation in a transportation which is effected 
with her mere consent, a conviction for conspiracy 
to violate the act is not sustainable against her be¬ 
cause of such consent.^o 

§ 48. -Against United States 

a. In general 

b. Conspiracies within statute 

a. In (General 

An unlawful agreement to do aome act which la made 
an ofTenae by aome federal law is an Indictable con- 
aplracy, although It la not made punlahable by criminal 
proaecutlon. It la no defenae that the defendant acted 
in hla capacity aa an attorney at law. 

By U.S.Rev.St. § 5440, 18 U.S.C.A. § 88, Crim¬ 
inal Code § 37, it is made a punishable offense for 
two or more persons to conspire to commit any of¬ 
fense against the United States. Such statute has 
been declared valid, and a conspiracy entered into 
in violation thereof is a felony.^^ Conspiracy, as 
used in this statute, means an unlawful agreement 
to do some act which by some law of the United 
States has been made an offense,^2 including both 
felonies and misdemeanors and a conspiracy to 

commit several offenses against the United States 
is a conspiracy to commit an “offense," within the 


statute;^* but a conspiracy to commit any offense 
which by act of congress is prohibited in the inter¬ 
ests of the public policy of the United States is 
within the statute, although not of itself made pun¬ 
ishable by criminal prosecution,^® but only by the 
imposition of a penalty.^® If one of the objects of 
the conspiracy is to commit an offense against the 
United States, the conspiracy is indictable, although 
some of the objects may be innocent.^*^ The offense 
denounced by the statute is not confined to such 
acts as injure the United States, but applies as well 
to all conspiracies that affect private rights or in¬ 
terests where they are under the protection of the 
criminal laws of the United States as to the rights 
and interests of the government itself.^* Neverthe¬ 
less, it is not criminal to conspire to do that which 
the law does not prohibit but which it recognizes 
may be lawfully done without prejudice to the 
United States.^® It is not enough that the conspir¬ 
acy be directed to the attainment of some unlawful 
object; it must be directed to the attainment of such 
an object as brings the conspiracy within the class 
made criminal.®® The conspiracy statute docs not 
make it a crime to conspire that some person other 
than the conspirators shall commit an offense 
against the United States;®^ nor can a person, di¬ 
recting another to do an act which the person di¬ 
recting it might himself legally do, be guilty of a 
conspiracy.®^ It has been held no defense to a 
prosecution under this statute that defendant acted 
in his professional capacity as an attorney.®® Three 
elements are necessary to constitute the offense: 


receive and others give money, to 
end that district attorney should not 
molest others in their maintenance 
of gramblin? devices, was not a con¬ 
spiracy to commit bribery, since sub¬ 
stantive offense of bribery itself re¬ 
quired cooperative action of giver 
and receiver of bribe.—People v. 
Wettengrel, supra. 

39. U.S.—U. S. V. Ilolte, 3B S.Ct. 
271, 23G U.S. 140, 59 L.Kd. 504. L. 
R.A.1915D 281. 

40. U.S.—flebardl v. U. S., Ill., 53 S. 
Ct. 35, 287 U.S. 112, 77 L.Ed. 206, 
84 A.Li.}t. 370, reversing, C.C.A., 57 
P.2d 617, certiorari granted 52 S. 
Ct. 648, 286 U.S. 539. 76 U.Ed. 1278. 

41. U.S.—Cullen v. Eaola, D.C.Cal., 
21 P.2d 877. 

4S. U.B.—Dahly v. U. S., C.C.A. 

Minn., 50 F.2d 37. 

12 C.J. p 554 note 17. 

43. Hawaii.—U. S. v. Hoshl, 3 Ha¬ 
waii Fed. 439. 

44. U.S.—U. S. V. Quigley, D.C. 
Mass., 9 F.2d 411. 

45. U.S.—U. S. V. JCutto. Okl., 41 S. 
Ct. 541, 256 U.S. 524. 65 L.Ed. 1073 
—U. S. V. Stovenaon. Mass., 30 S. 


Ct. 37, 215 U.S. 200, .54 L.Ed. 157— 
Fulbright v. U. S., CC.A Mo., 91 F. 
2d 210—U. S. V. Winner, D.C.lll., 
28 F.2d 295, aflirmed in part, C C. 
A., Winner v. U. S.. 33 F.2d 507— 
Biskind v. U. S., C.C.A Ohio, 281 F. 
47, 28 A.L.R. 1377, certiorari de¬ 
nied 43 S.C^. 93. 260 U.S. 731, 67 
L.Ed. 486—U. S. V. Tsokas, C.C. 
N.Y., 163 F. 129. 

Particular offenses within rule 

(1) Violation of alien law.—U. S. 
V. Stevenson, Mass., 30 S Ct. 37, 215 

U. S. 200, 54 L.Ed. 157—U. S. v. Tao- 
kas. C.C.N.Y., 163 F. 129. 

(2) Unlawful trade with Indians 
by employee m Indian affairs.—U. S. 

V. Hutto. Okl., 41 S.Ct. 611. 266 U. 
S. 524, 65 L.Ed. 1073 

46. U.S.—U. S. V. Hutto, supra—U. 
S. V. Stevenson, Mass.. 30 S.Ct. 37, 
215 U.S. 200, 54 L Ed. 157—Ful- 
bright V. U. S., C.C.A.Mo., 91 F.2d 
2in^-U. S. V. Winner, D.C.lll., 28 
F.2d 295, aflirmed in part, C.C.A., 
Winner v. U. S.. 33 F.2d 507. 

47 . U.S.—Allen v. U. S., C.C.A. Ind., 
4 F.2d 688, certiorari denied Hunt¬ 
er V. U. S., 45 S.Ct. 352, 267 U.S. 
597. 69 LkEd. 806, Mullen v. U. 

1075 


5., 45 S.Ct. 363. 2C7 U.S. 693, 69 
L.Ed. 806, and Johnson v. U. S., 
45 S.Ct. 509, 268 U.S. 689, 69 L.Ed. 
1158. 

48 . IT.S.—U. S. V. Sanche, C.C.Tenn., 
7 F. 715. 

"To eonstitutc the crime of con¬ 
spiracy, the oiiject of the unlawful 
agreement must be th<' eommissfon 
of some offense again.st the United 
States in the sense only that 11 must 
be some act made an offense by Uie 
laws of the United States.”—U. S. 
V. Lyman, D.C.Or., 190 F. 414, 416. 

49 . U.S.—U. S. V. Biggs, Colo., 29 
S.Ct. 181, 211 U.S. 507. 63 L.Ed. 
306—Fain v. U. S., S.D.. 209 P. 
526, 126 C.C.A. 347. 

50. U.S.—Lonabaugh v. U. S., Wyo., 

179 F. 476. 103 ('.(^A. 66, reversing, 
D.C.. 168 P. 314—U. S. V. Goldberg, 
C.trWis., 25 F.Cas.No.15,223, 7 

Bjss. 175. 

61. U.S.—Bartkus v. U. S., C.C.A. 

111., 21 F.2d 425. 

69. U.S.—U. S. V. Murphy, D.C.Ala., 

50 F.2d 455. 

53. U.S.—Baird v. U. S., Neb., 196 
r, 778, lie C.C.A. 73. 



C0N8PIEACJ 


15 C.J.S. 


§ 48 


(1) For two or more persons to conspire together. 

(2) To commit any ofTense against the United 
States. (3) An overt act of one or more parties to 
effect the object of the conspiracy.®^ The essen¬ 
tials of a criminal conspiracy against the United 
States, such as the combination or agreement, the 
unlawful end or means, the necessity and sufficiency 
of the overt act, the accomplishment of the object 
contemplated, and other matters applicable to con¬ 
spiracies generally, are discussed supra §§ 25-47. 

b. Conspiracies within Statute 

Whether a particular eonepiraey le Indictable under 
the federal conspiracy statute depends on the question 
whether the crime contemplated Is an offense against 
the United States within the rules laid down In the 
preceding section. 

The following conspiracies have been held within 
the foregoing statute: To violate the anti-narcotic 
laws;®® to imitate or counterfeit the mark or de¬ 
vice of a patentee;®® to forge and utter indorse¬ 
ments on registered liberty bonds to obtain money 
from the United States;®^ to engage in trade with 
Indians, one of defendants being an employee in 
Indian affairs;®® to rob a mail carrier ;®^ to retard 
and obstruct the passage of the United States 


mails;®® to defraud the mails by mailing a large 
quantity of old newspapers for the purpose of in¬ 
creasing its weight at a time when the weight of 
mail matter constituted the basis for fixing addition¬ 
al compensation ;®1 to violate statutes making it a 
crime for a postmaster or other person employed in 
postal service to embezzle money or property of the 
United States ;®2 to violate the provisions of the 
National Industrial Recovery Act and the Live 
Poultry Code of Fair Competition;®® to effect a 
surreptitious entry of goods without payment of 
duty;®^ to plunder and wreck a vessel within ad¬ 
miralty jurisdiction;®® to charge a woman with un¬ 
chastity ;®® to use, intentionally, a legal contract or 
transaction to defraud another ;®7 to sell property 
to be used for the military or naval service;®* to 
bribe a United States officer;®® to violate an in¬ 
junction issued by a federal court,or to impede 
the administration of justice as discussed infra § 62. 

A conspiracy to violate a provision of the District 
of Columbia Code is a conspiracy to commit an of¬ 
fense against the United States,although, on the 
other hand, it has been held that a conspiracy to 
commit an act constituting a common-law offense 
in the District is not so indictablc.^s A statute 


64. U.S.—U. S. V. Wilson, D.C.W. 
Va.. 23 F.2d ll2~Baker v. U. S., 
C.C.A.Va., 21 P.2d 903, certiorari 
denied 48 S.Ct. 301, 276 U.S. 621. 
72 T..Bd. 736. 

12 C.J. p 555 note 22. 

55. U.S.—rarmaRiiil v. U. S., C.C.A. 
Cal., 42 F.2d 721, certiorari denied 
51 S.Ct. 344, 283 U.S. 818, 75 L.Ed. 
1434—Workin v. U. S., N.Y., 260 F. 
137, 171 C.C.A. 173, certiorari de¬ 
nied 40 S.Ct. 9, 250 U.S. 659, 63 L. 
Ed. 1194, and error dismissed 41 
S.Ct. 147, 254 U.S. 615, 65 L.Ed. 
440. 

58. U.S.—Winner v. U. S.. C.C.A.Ill., 
33 P.2d 507, affirming in part, D. 
C., U. S. v. Winner, 28 F.2d 295. 

57. U.S.—Beddow v. U. S., C.C.A. 
Iowa, 70 F.2d 674. 

58. U.S.—U. S. V. Hutto, Okl., 41 S. 

Ct. 541, 256 U.S. 524, 65 L.Ed. 

1073. 

58. U.S.—Bellande v. U. S., C.C.A. 
La., 25 F.2d 1, certiorari denied 48 
S.Ct. 602, 277 U.S. 607. 72 L.Ed. 
1012. 

60l U.S.—U. S. V. Stevens. C.C.Me., 
27 F.Cas.No.16,392, 2 Hask. 164. 

12 C.J. p 555 note 32. 

Karely qnitting employment is 
sufficient. — Thomas v. Cincinnati, 
etc.. H. Co., C.C.Ohio, 62 P. 803. 

Knowledge tliat mall wae being 
carried on train is essential.—Salla 
V. U. S.. Idaho, 104 F. 644, 44 C.C.A. 
26. 


81. U.S.—U. S. V. Newton, D.C.Iowa. 
52 F. 275. 

ea. U.S.—U. S. v. stein, C.C.A.N.T., 
60 F.2d 1025, certiorari denied 
Stein V. U. S., 52 S.Ct. 126, 284 
U.S. 671, 76 L.Ed. 568. 

Vslng money to aeelet In nnlawfnl 

scheme 

Since postal employee, by using 
money under control of his office to 
assist another in scheme to sell post¬ 
age stamps, violated statute, and 
.since participants in scheme con¬ 
spired to violate the statute, charge 
of conspiracy was sufficiently estab¬ 
lished.—U. S. V. Stein, supra. 

63. U.S.—U. S. V. Schechter, D.C.N. 
y., 8 F.Supp. 136, reversed in part 
and affirmed in part, C.C.A., U. S. 
v. A. L. A. Schechter Poultry Cor¬ 
poration, 76 P.2d 617, certiorari 
granted 55 S.Ct. 651, 295 U.S. 723. 
79 L.Ed. 1676, and Schecter v. U. 
S., 56 S.Ct. 651, 296 U.S. 723, 79 
L.Ed. 1676, reversed in part and 
affirmed in part A. L. A. Schechter 
Poultry Corporation v. U. S., 55 
S.Ct. 837, 295 U.S. 495, 79 L.Ed. 
1570, 97 A.L.R. 947. 

64. U.S.—U. S. V. Ehrgott, C.C.N.Y., 
182 F. 267. 

65. U.S.—U. S. V. Sanche, C.C.Tenn., 
7 F. 716. 

66. D.C.—Fletcher v. U. S.. 42 App. 
D.C. 63. 

67. U.S.—Miller v. U. S., N.D., 133 
P. 337, 66 C.C.A. 399. 

12 C.J. p 65S note 41. 
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68. U Ft. —Borman v. U. S., C.C.A.N. 
y., 262 F. 26. 

Title of Waited States 

Under a contract between the Unit¬ 
ed States and one of the defendants 
for the manufacture of leather jer¬ 
kins, which required the United 
Slates to furnish the linings, title 
did not pass, so that the contractor 
and a confederate, who conspired to 
obtain linings from the United States 
in excess of needs and sell the same, 
etc., were guilty of conspiring to 
commit an offense against the United 
States.—Borman v. U. S., supra. 

69. U.S.—Browne v. U. S., C.C.A. 
Mich., 290 F. 870. 

Belief that officer had authority is 

essential to make out a criminal 
intent.—Browne v. U. S., supra. 

70. U.S.—Outlaw V. U. S., C.C.A. 
Tex., 81 F.2d 805, certiorari denied 
56 S.Ct. 747, 298 U.S. 665, 80 L.Ed. 
1389—Taylor v. U. S., C.C.A.Ill., 2 
F.2d 44 4, certiorari denied 46 S.Ct. 
226, 266 U.S. 634, 69 L.Ed. 479. 

71. U.S.—^Easterday v. McCarthy, C. 

C. A.N.Y., 256 F. 661, 168 C.C.A. 
46, affirming, D.C.. U. S. v. Same. 
260 P. 800—In re Wolf, D.C.Ark., 
27 F. 606. 

D.C.—Arnstein v. U. S., 296 P. 946. 
54 App.D.C. 199, certiorari denied 
44 S.Ct. 454, 264 U.S. 696, 68 L. 
Ed. 867—Geist v. U. S., 26 App. 

D. C. 694—Tyner v. U. S., 23 App. 
D.C. 324. 

78. U.S.—U. S. V. Haas, D.C.N.Y., 

I 167 F. 211. 
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making it unlawful to conspire to limit the facilities 
for the transportation of necessaries has been held 
constitutional but a charge of conspiring to com¬ 
mit the offense of conspiracy denounced by such 
statute is not sustainable under § 37 of the Criminal 
Code.*^^ 

Obviously, there can be no conspiracy to commit 
an offense against the United States by violation 
of a federal statute, where the acts done or contem¬ 
plated do not constitute an offense within the mean¬ 
ing of the statute.*^® 

Alien laws, A conspiracy to assist an importa¬ 
tion of alien contract labor is a conspiracy to com¬ 
mit an offense against the United States,*^® although 
the statute making such act a misdemeanor pro¬ 
vides no criminal punishment therefor, but merely 
a remedy, in the nature of a civil action for a pen¬ 
alty, as stated supra § 48 a; and the same is true of 
a conspiracy to violate the law making it a misde¬ 
meanor to conceal or harbor an alicn.*^^ On the 
other hand it has been held that, where it was the 
intention of United States officers who induced de¬ 
fendants to attempt to bring Chinese persons across 
the Mexican border that the law should not be vio¬ 
lated, and that they would prevent the consumma¬ 
tion of the offense which they lured defendants to 


undertake, by intercepting the Chinese so brought 
across the border, and returning them to Mexico, 
defendants, although not aware of the fact, were 
not guilty of a conspiracy to commit a criminal act 
under § 37 of the Criminal Code, merely because 
jthey engaged in an act which was not to result in 
an accomplished offense against the United States.^* 

Banking laws, A conspiracy to cause false en¬ 
tries to be made in books of national banks by of¬ 
ficers or agents for the purpose of defrauding the 
bank or others, or the officer appointed to examine 
the bank’s affairs,"^® or to embezzle, abstract, or 
willfully misappropriate the funds of a national 
hank by means of excessive loans or overdrafts,*® 
is a conspiracy to commit an offense against the 
United States, and it is no defense to the latter 
charge that the comptroller of the currency did not 
do all he might have done to compel a correction of 
the irregularities.*^ Whether defendant knew that 
the bank defrauded was a national bank is imma¬ 
terial but since the declaring of a dividend by 
a banking association, when there are no net profits 
to pay it from, is not a willful misapplication of the 
money of the bank within United States Revised 
Statutes § 5200, a conspiracy to commit such act is 
not a conspiracy to commit the crime created by 


Xiscoaduct In oflloe 

Assuming: that lh«‘ common law as 
it existed in Maryland when the 
District of Columbia was ceded ex- 
ist.s in the District and that it makes 
misconduct in ofllcc a criminal of¬ 
fense, it is not an offense against 
the United Slates in such sense that 
an indictment will lie under U S.Rev. 
St. § .*>44 0 for conspiracy to commit 
such offense in the District, especial¬ 
ly against a person who is not a 
resident thereof.—U. S. v. Haas, su¬ 
pra. 

73. US.—Fannon v. U. S., C.C.A. 
Cal., 276 F. 109. 

74. U.S.—U. S. V. Armstrong. D.C. 
Tnd., 265 F. 683. 

75. U.S.—U. S. V. Britton, Mo., 2 S. 
Ct. 631, 108 U.S. 199, 27 UEd. 698 
—Levinson v. U. S., C.C.A.Ohio, 47 
F.2d 451—Taylor v. U. S., S,C., 244 
P. 321, 166 C.C.A. 607. 

Casting away vessel 
Agreement between owner of ves¬ 
sel and others to cast her away, not 
to any person’s prejudice, is not 
criminal conspiracy.—U. S. v. Mur¬ 
phy, D.C.Ala., 60 F.2d 455. 

Oompelllag employee to return part 
of agreed pay 

Contractors who had agreed with 
public body in charge of the con¬ 
struction to pay higher wages to 
skilled laborers, but who hired men 
as common ‘laborers and agreed to 


pay them as common laborers when 
in fact they were skilled laborers 
.ind worked at skilled labor, were not 
indictable for conspiracy to violate 
statute making the compelling of 
an employee to waive or return some 
part of his pay agreed to by his con¬ 
tract with his employer by threat 
of dismissal, force, or intimidation, 
R crime.—U. S. v. Colder, D.C.Pa., 11 
F.Supp. 870. 

Violation of Peonage Act 

(1) Act of master and magistrate 
in conspiring to put servant in con¬ 
dition of involuntary servitude 
through prosecution for breach of 
contract of employment, to require 
him to perform eontracl of employ¬ 
ment, was held insufficient to war¬ 
rant conviction, under Cr.Code 1909 
S 37, of conspiracy to commit of¬ 
fense against United States by vio¬ 
lating 8 269, peonage statute.—Tay¬ 
lor V. U. S., S.C., 244 F. 321, 156 C. 
C.A. 607. 

(2) To sustain conviction of con¬ 
spiracy to return servant to condi¬ 
tion of peonage, it must appear that 
defendants unlawfully conspired to 
return servant to condition of peon¬ 
age as contemplated by the peonage 
statute.—Taylor v. U. S., supra. 

(3) Where servant prosecuted be¬ 
fore state magistrate for breach of 
contract of employment had paid all 
indebtedness to master, magistrate 

1077 


would not have rendered himself lia¬ 
ble to conviction of conspiracy to 
violate peonage statute, although he 
Ixid some agreement with master 
that latter might take servant into 
his custody.—Taylor v. U. S., supra. 

(4) Nature and elements of stat¬ 
utory offense of peonage generally 
see the U.J.S. title Peonage 8 3, also 
48 C.J. p 803 note 31-p 804 note 52. 
70. U.S.—IT. S. V. Tsokas, C.C.N.Y., 
163 F. 129. 

12 C.J. p 555 note 33. 

77. U.S.—U. S. V. Niroku Komai, D. 
C.Cal., 286 F. 460. 

78. U.S.—Woo Wal v. U. S., Cal., 223 
F. 412, 137 C.C.A. 604. 

79. U.S.—Curtis v. U. S., C.C.A. 
Colo., 67 F.2d 943—Scott v. U. S., 
Ohio, 130 F. 429, 64 C.C.A. 631. 
Although county treasurer oould 

not commit substantive offense of 
making false entries, as principal, he 
is guilty of conspiracy where he 
conspired with bank cashier to vio¬ 
late statute, and one of them alone 
committed one or more overt acts to 
effect the object of the conspiracy.— 
Curtis V. U. S., supra. 

80. U.S.—U. S. V. Breese, D.C.N.C., 
173 F. 402. 

81. U.S.—U. S. V. Breese, supra. 

88. U.S.—^Reynolds v. U. S., C.C.A. 
Or., 67 F.2d 216. 
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such section.^^ So it has been held that the directdrs 
of a national bank and a borrower who knowingly 
make loans in excess of ten per cent of the bank’s 
authorized capital are not guilty of a conspiracy to 
commit an offense against the United States, since 
the statute forbidding such loans provides only for 
a civil remedy for damages against a director par¬ 
ticipating in such loans.^^ 

Bankruptcy laws. A conspiracy to violate the 
bankruptcy law,*5 as by knowingly and fraudulent¬ 
ly concealing property of a bankrupt from the trus¬ 
tee in bankruptcy,** is a conspiracy to commit an 
offense against the United States, and constitutes a 
separate crime from that of concealment.**^ To con¬ 
stitute a conspiracy to conceal property of a bank¬ 
rupt from his trustee in bankruptcy, it is not nec¬ 
essary that, at the time of the conspiracy, bank¬ 
ruptcy proceedings should be pending and a trustee 
appointed;** those conspiring, before the filing of 
a petition in bankruptcy, to receive property from 


the bankrupt, under an agreement which contetn- 
plates further action after the petition is filed, may 
be convicted of a conspiracy to receive the proper¬ 
ty from the bankrupt;** nor is it a defense to a 
charge of concealment that some of the overt acts 
were committed more than four months before 
bankruptcy.** A conspiracy charge will lie, al¬ 
though both the conspiracy and the concealment 
took place before bankruptcy, if the conspiracy in¬ 
cluded the intent to continue the concealment until 
after the corporation or individual became a bank- 
rupt.®^ As hereafter shown, infra § 73, persons 
who arc not bankrupts may be guilty of a conspira¬ 
cy to conceal property of the bankrupt; and, while 
the conspiracy must comprehend participation of 
the bankrupt, it is enough if he does participate, al¬ 
though he never joins.** 

Interstate commerce laws. A conspiracy in re¬ 
straint of interstate commerce, or to violate any 
provision of the interstate commerce laws,** as by 


83. U.S.—U. S. V. Britton. Mo.. 2 S. 
Ct. 631, 108 U.S. 199. 27 L.Bd. 698. 

84. U.S.—U. S. v. Brown, D.O.Ky.. 

6 F.Supp. 331, appeal dismissed 64 
S.Gt. 531, 291 U.S. 686. 78 L.Ed. 
107<3. 

85. U.S.—-Meaeher v. U. 8.. C.C.A. 
Mont., 36 F.2d 166. 

Consplraor to oml^osilo | 

Property in custody of bankrupt | 
at time of adjudication, although it 
does not belong* to bankrupt, coming 
into bankruptcy trustee’s possession 
’’belongs to bankrupt estate" and a 
conspiracy to embezzle it would be 
conspiracy to violate Bankruptcy 
Act.—Meagher v. U. S., supra. 

8& U.S.—Cohen v. U. S., N.Y.. 167 
F. 661, 86 C.C.A. 113, certiorari 
denied 28 S.Ct 261, 207 U.S. 696. 
52 L..Ed. 867. 

12 C.J. p 666 note 43. 

Obtalnlag goods with i&tent to oob- 
osal 

(1) To support a charge of con¬ 
spiracy to have a person fraudulent¬ 
ly obtain goods without paying for 
them, an essential of the fraudulent 
scheme being the concealment of the 
goods from the purchaser’s prospec¬ 
tive trustee in bankruptcy, it is not 
necessary to show a verbal expres¬ 
sion of a purpose to have the pur¬ 
chaser go into bankruptcy.—U. S. v*. 
Fischer. D.C.Pa., 246 F. 477, affirmed 
Graboyes v. U. S.. 250 F. 793, 16i3 
C.C.A. 126. 

(2) Nor is it material whether the 
bankruptcy proceedings were volun¬ 
tary or Involuntary.—U. S. v. Fisch¬ 
er, supra. 

Property taken before bankruptoy 

Defendants may be convicted of 
conspiracy to receive the property 
from a bankrupt after bankruptcy. 


although the property was taken out 
of the bankrupt’s possession two 
days before the petition in bank¬ 
ruptcy was filed.—^Knoell v. U. S., 
Pa.. 239 F. 16. 162 C.C.A. 66. affirm¬ 
ing. D.C.. U. S. v. Knoell, 230 P. 509. 
and error dismissed Knoell v. U. S.. 
38 S.Ct. 316, 246 U.S. 648, 62 L..Kd. 
920. 

OoBoeallng assets and falsifying rec¬ 
ords 

Agreement to conceal bankrupt 
corporation’s assets and falsify its 
records, motivated by purpose to 
change form of claim against cor¬ 
poration from one of doubtful suc¬ 
cess to one of preferred status or 
advantage, is unlawful conspiracy, 
even though the mutilation of cor¬ 
poration's records Involved destruc¬ 
tion of one claim and substitution 
of a smaller one.—Brayton v. U. S., 
C.C.A.C 0 I 0 ., 74 F.2d 389. 

Concealment from ancillary receiver 
Defendants might be charged with 
concealment of bankrupt’s assets 
from ancillary receiver appointed in 
another district.—U. S. v. Kosen- 
stein, C.C.A.N.Y., 34 F.2d 630, certio¬ 
rari denied Itosenstein v. U. S., 50 S. 
Ct. 33, 280 U.S. 681, 74 L.Ed. 631, 
and Levy v. U. S., 60 S.Ct. 85, 280 
U.S. 602, 74 L.Ed. 647. 

Acts not constituting oonoealment 
Agreement to use furniture pur¬ 
chased on credit at its fair value to 
pay bankrupt's debts would not con¬ 
stitute conspiracy to conceal assets. 
—Levinson v. U. S.. C.C.A.Ohlo, 47 
F.2d 451. 

87. U.S.-—Kaplan v. U. S., C.C.A.N. 

Y., 7 F.2d 594. certiorari denied 46 
S.Ct. 107, 269 U.S. 682, 70 L.Ed. 
423. 

I 88 . U.S.—Carter v. U. S.. C.C.A.M 0 .. 
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19 F.2d 431—Meyer v. U. S., Ill., 
258 F. 212. 169 C.C.A. 280. 
Anticipated bankruptcy 

Where bankruptcy of partnership 
was inevitable, a plan agreed on by 
the partners and their attorney, pur* 
suanl to which proceeds of custo¬ 
mer's checks were converled by n 
partner, and on his bankruptcy in¬ 
dividually and as a member of the 
Arm were withheld from trustee, was 
a conspiracy to commit offense 
against United States.—Malvin v. U. 
S., N.Y.. 252 F. 449, 164 C.C.A- 37,3, 
certiorari denied 39 S.Ct. 8, 248 U.S. 
564, 63 L.Ed. 423. 

89. U.S.—Knoell v. U. S., Pa., 239 
F. 16. 162 C.C.A. 66, affirming, D.C.. 
U. S. V. Knoell. 230 F. 509, and er¬ 
ror dismissed Knoell v. U. S., 38 
S.Ct. 316, 246 U.S. 648. 62 L.Ed. 
920. 

90. U.S.—Israel v. U. S.. C.C.A.Ohio. 
3 F.2d 743. 

91. U.S.-—Cohen v. U. S., N.Y., 167 
F. 661, 85 C.C.A. 113, certiorari 
denied 28 S.Ct. 261. 207 U.S. 696, 
52 L.Ed. 367. 

12 C.J. p 656 note 44. 

98. U.S.—Kaplan v. U. S., C.C.A.N. 

Y.. 7 F.2d 594. certiorari denied 46 
S.Ct. 107, 269 U.S. 682, 70 L.Ed. 
423. 

93l U.S.—Williams v. U. S., C.C.A. 

Tex., 296 F. 302, certiorari denied 
44 S.Ct. 636. 265 U.S. 691, 68 L.Ed. 
1196—U. S. v. Clark. D.C.Mo., 164 
F. 76. 

12 C.J. p‘665 note 37. 

Partioulnr nets 

Under an indictment for conspir¬ 
acy in restraint of interstate com¬ 
merce, where pursuant to the con¬ 
spiracy defendants put quicksilver 
in the boilers of locomotives in gen- 
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transporting in interstate commerce prize fight 
films,or motor vehicles known to have been sto¬ 
len,®® or lottery tickets, either before or after they 
are sold to the ultimate holders,®® is punishable un¬ 
der the statute. A statute creating the offense of 
conspiracy to kidnap, transport the kidnapped per¬ 
son in interstate commerce, and hold him for ran¬ 
som, has been held constitutional.®*^ The conspiracy 
to transport the kidnapped person need not arise 
after the unlawful seizure to make the conspirators 
liable, although the law condemns transportation in 
interstate conftnerce of a person who “shall have 
been” unlawfully seized.®® 

Liquor laws. A conspiracy to violate the Nation¬ 
al Prohibition Act was a conspiracy to commit an 
offense against the United States within Criminal 
Code § 37,®® although the substantive offense was 
only a misdemeanor and the same was true of a 
conspiracy to violate departmental rules and regu¬ 
lations for enforcement of the act.® Physical pres¬ 
ence of intoxicating liquor on the premises was not 
an essential element of conspiracy to maintain a 


liquor nuisance.® A conspiracy to violate the Reed 
Amendment by transporting intoxicating liquors in¬ 
to a prohibition state was a conspiracy to commit 
an offense against the United States but under the ‘ 
rule stated supra § 47 b, that, where an offense re¬ 
quires a concert of action, a charge of conspiracy 
does not lie, a sale of liquor, involving transporta¬ 
tion necessary to effect delivery to the buyer, did 
not subject the buyer and seller to an indictment for 
conspiracy to transport, since, under the Prohibition 
Law a buyer of intoxicating liquor was guilty of no 
offense.® A mere sale of articles intended for use 
in manufacturing intoxicating liquors did not make 
the buyer and seller guilty as conspirators, if they 
did not conspire to do something unlawful after the 
sale;® but they might be guilty of a conspiracy 
where the buyer was a bootlegger, and purchased 
the liquor for resale in illicit traffic.^ The officers 
and crew of a liquor-laden British vessel, seized un¬ 
der authority of a treaty with Great Britain, were 
subject to prosecution for violation of the National 
Prohibition Act, as against the contention that the 
treaty permitted seizure only for the substantive of- 


eral use on an interstate railroad, | 
while they were In the shops for 
repairs, in the exp<*etation that when 
the locomotives were fired, and in 
use the quicksilver would injure the 
boilers and disable them, it is Im¬ 
material that they were not in ac¬ 
tual interstate use when the quick¬ 
silver was introduced.—Williams v. 
U. S.. C.('!.A.T<-x., 295 F. 302. certio¬ 
rari denied 44 S.Ct. 630, 2C5 U.S. 591, 
68 L.Fd. 1196. 

94. U.S.—Cullen v. Esola, D.C.Cal., 
21 F.2d 877. 

95. U.S.—Overby v. U. S., C.C.Ind., 
23 F.2d 908. 

Automobile as part of interstate 
commerce 

Where property stolen and trans¬ 
ported pursuant to conspiracy to 
violate Motor Vehicle Theft Act ever 
hecame, in furtherance of <-onspiracy. 
part of interstate commerce, it re¬ 
mained so until it left confines of 
conspiracy.—Wilkerson v. U. S., C.C. 
A.Ind., 41 F.2d 6B4, certiorari denied 
51 S.Ct. 179, 282 U.S. 891, 75 L.Ed. 
788. 

Zuowledflre of defendant 

Person conspiring: to receive au¬ 
tomobile known to be stolen was 
g:ui1ty of conspiracy, regardless of 
whether he knew it was interstate 
commerce.—^Wilkerson v. U. S., su¬ 
pra. 

Befensev 

In prosecution for conspiracy to 
steal automobile, defendant cannot 
escape on theory that he received 
Atolen car after transa<’tion was com- 
pleted.—Wilkerson v. U. S., supra. 
.96. U.S.—^U. S. v. McGuire, C.C.A.N. 


Y., 64 F.2d 485, certiorari denied 
McGuire v. U. S.. 54 S.Ct. 63. 290 

U. S. 645. 78 T..Kd. 560, and Mann 

V. U. S.. 54 S.Ct. 70, 290 U.S. 645, 78 
L..Ed. 560. 

97. U.S.—Kelly v. U. S., C.C.A.Okl., 
76 F.2d 847—-Bailey v. U. S., C.C. 
A.Okl., 74 F.2d 451. 

98. U.S—U. S. V. I*arker, D.C.N.J., 
19 F.Supp. 450. 

99. U.S.—W\‘lter v. U. S., C.C.A. 
Neb., 4 F.2d 342. 

Particular violations 

<1) Defendants, conspiring to sell 
denatured alcohol for conversion into 
beverage alcohol, w'ere guilty of con¬ 
spiracy to violate J*rohibition Act.— 
.Tones V. U. S„ C.C.A.Md., 11 F 2d 98. 
certiorari denied 46 S.Ct. 633, 271 U.S. 
682. 70 D.Ed. 1149. 

(2) Person furnishing money for 
use in illegal manufacture of liquor 
became member of conspiracy.—Ar- 
kalian v. U. S.. C.(\A.Cal., 59 F.2d 
175, certiorari denied 53 S.Ct. 88, 287 
U.S. 643. 77 D.Ed. 556. 

Continuity of offenses 

A conspiracy, formed for the com¬ 
mission of a continuity of offenses 
in violation of National Prohibition 
Act, contemplated a continuous co¬ 
operation of the conspirators in the 
perpetration of a series of offenses, 
and continued until the time of its 
abandonment, or the final accom¬ 
plishment of its purpose.—Remus v. 
U. S., C.C.A.OhIo. 291 F. 501, certio¬ 
rari denied 44 S.Ct. 180, 263 U.S. 717, 
68 L.Ed. 522. 

11. U.S.—Welter v. U. S., C.C.A.Neb., 

I 4 F.2d 342. 


8. U.S. — U. S. V. Austin-Bagley Cor¬ 
poration, D.C.N.Y., 24 F.2d 527— 

U. S. V. Catrow, D.C.N.Y., 7 F.2d 
510. 

3. U.S.—In re Lefkowitz. D.C.N.Y., 

47 F.2d 921, modified on other 
grounds, C.C.A., Lefkowitz v. U. S. 
Attorney for Southern Dlst. of 
New York, 52 F.2d 52, certiorari 
granted U. S. v. Lefkowitz, 52 S.Ct. 
129, 284 U.S. 612. 70 L.Ed. 523, 
ufTlrnied 52 S.Ct. 420, 285 U.S. 452, 
76 L.Ed. 877, 82 A.L.R. 77B. 

4. U.S.—Laughter v. U. S., Tenn., 
269 P. 94, 170 C.C.A. 162, certio¬ 
rari denied 39 S.Ct. 388, 249 U.S. 
613, 63 L.Ed. 802. 

Befenses 

A charge of conspiracy to violate 
Reed Amendment was not vulnerable 
to attack on the ground that the 
amendment by its terms created an 
ofl’ense in which the cooperation of 
the various parties was necessary, 
and that the indictment charged no 
acts other than such as were em- 
liraced in an attempt to violate that 
amendment.—Robilio v. U. S., C.C.A. 
Tenn., 291 F. 975, certiorari denied 44 

5. Ct. 137. 263 U.S. 716, 68 L.Ed. 522. 

5. U.S.—Norris v. U. S., C.C.A.Pa., 
34 P.2d 839, reversing, D.C., U. S> 

V. Kerper, 29 P.2d 744, and certio¬ 
rari granted U. S. v. Norris, 50 
S.Ct. 239, 281 U.S. 707. 74 L.Ed. 
1130, affirmed 50 S.Ct. 424, 281 U.S. 
619, 74 L.Ed. 1076. 

6. U.S.—Young V. U. S., C.C.A.Tex., 

48 F.2d 26. 

7. U.S.—U. S. V. Engelsberg, C.C.A. 
' Pa., 51 F.2d 479, certiorari denied 
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fcnse of importing or attempting to import liquor 
illegally, and not for conspiracy to do so.^ 

Other conspiracies constituting offenses against 
the United States, or specially denounced by federal 
statutes, such as a conspiracy to use the mails for 
fraudulent purposes, see infra § 53; to defraud the 
United States, see infra § 56; to interfere with the 
exercise of civil rights, see infra § 57; or to ob¬ 
struct the execution of laws of the United States, 
see infra § 62, are discussed in subsequent sections. 

§ 49. -Particular Crimes 

Whether a particular conipiracy li Indictable, either 
at common law or under a atate statute, depends on the 
nature of the contemplated offense, or the construction 
of the statute under which the prosecution la brought. 

Besides the conspiracies which constitute offenses 
at common law, state statutes frequently provide in 
general terms for the punishment of a conspiracy to 
commit any crime or felony, and may, in addition, 
declare criminal a conspiracy to commit specific 
offenses.® Where a statute denounces conspiracies 
to commit certain enumerated acts, “or to do any 
felonious act,” the doctrine of ejusdem generis is 
inapplicable, and the operation of the statute is not 


confined to acts of a kindred nature to those enu¬ 
merated, but applies to any felonious act.^® A stat¬ 
ute making a conspiracy to commit any crime a 
criminal conspiracy has been held to include all 
crimes, whether felonies or misdemeanors, and 
whether defined or made punishable by such statute 
or by any law or statute of the state and under 
such statute it has been held to be a criminal con¬ 
spiracy to violate the Corporate Securities Act, pro¬ 
hibiting a corporation from selling or offering to 
sell its own securities without first obtaining a per- 
mit.i® In jurisdictions where all crijpes are statu¬ 
tory, and it is not a felony to thwart justice, a con¬ 
spiracy to accomplish such purpose, although by 
means of perjury, is not indictable as a conspiracy 
to commit a felony;^® but under a statute making 
the solicitation of bribes by a prosecuting officer a 
felony, a conspiracy by such officer and other offi¬ 
cers to solicit bribes is a conspiracy to commit a 
felony within the conspiracy statute. 

Among other indictable conspiracies, either at 
common law or under a statute, are conspiracies to 
commit the following offenses: Alteration or muti¬ 
lation of ballots,^® and arson,and conspiracies to 


Engelsberfir v. U. S.. 52 S.Ct. 29, 
284 U.S. 648. 76 L.Ed. 550. 

8 . U.S.—Ford v. U. S.. Cal.. 47 S.Ct. 
631, 273 U.S. 693, 71 L.Ed. 793, af¬ 
firming, C.C.A., 10 F.2d 339, certio¬ 
rari granted 46 S.Ct. 475, 271 U.S. 
652. 70 L..Ed. 1133. 

9. Go&struction of statute 

A statute providing that, if two 
or more persons conspire together to 
inflict punishment or bodily injury 
on another or to take Any property 
not their own, every such person, 
whether or not he has done such act 
in pursuance of such conspiracy, 
shall be guilty of a mi.sdemeanor; 
and that, if any person in pursuance 
of such conspiracy shall inflict pun¬ 
ishment or bodily injury on another 
or shall take any property not his 
own, he shall be guilty of a felony, 
contemplates a taking of property by 
force or threat against the owner’s 
consent in pursuance of a conspir¬ 
acy for that purpose and applies to 
any taking of that character.—State 
V. Piscoineri, 69 S.E. 376, 68 W.Va. 
76. 

Prospsetive operation of statute 

An Indictment for conspiracy to 
commit a felony, manufacturing in¬ 
toxicating liquor, was not open to 
the objection that at the time of the 
enactment of the statute penalizing 
conspiracy to commit a felony there 
was no such felony offense as the 
unlawful manufacture of intoxicat¬ 
ing liquor, as the statute included 
within its prohibition a conspiracy to 
commit any act which might there¬ 


after be made a felony.—Buckhannan i 
V. State. 252 S.W. 509, 95 Tex.Cr. 1.1 
Oouspiracy to appropriate county 
funds, entered into by two persona. | 
is not within a statute relating to 
conspiracy by organization with ex¬ 
istence more or leas protracted, such 
as the organization commonly known 
as “White Caps” or “Night Riders." 
—Trotter v. State, 12 S.W.2d 951, 
158 Tenn. 264. 

10. Ky.—Higgshy v. Commonweallh, 
22 S.W.2d 624. 232 Ky. 226—Eu¬ 
bank V. Commonwealth. 275 S.W. 
630, 210 Ky. 150—Phelps v. Com¬ 
monwealth. 272 S.W. 743, 209 Ky. 
318. 

Particular conspiracies 

(1) To feloniously break and en¬ 
ter storehouse.—Riggsby v. Com¬ 
monwealth, 22 S.W.2d 624. 232 Ky. 
226—Phelps v. Commonwealth, 272 
S.W. 743, 209 Ky. 318. 

(2) 'To take money of greater val¬ 
ue than twenty dollars, without 
knowledge or consent of owner, and 
with fraudulent intent to deprive 
him of it and permanently convert 
it to his own use.^—Eubank v. Com¬ 
monwealth, 276 S.W. 630, 210 Ky. 
160. 

(3) To take and detain woman 
against her will.—^Welsiger v. Com¬ 
monwealth. 284 S.W. 1039, 216 Ky. 
172. 

Pacts showing oouspiracy 

That accused negro invited white 
girls Into his fully occupied car, and 
that on their refusal his companions 
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pursued them, showed a conspiracy 
to violate Ky.St. § 1158 punishing 
the taking and detention of a woman, 
etc.—Weisiger v. Commonwealth, 284 
S.W. 1039, 215 Ky. 172. 

11. Cal.—Doble v'. Superior Court in 
& for Ciiy & County of San Fran¬ 
cisco. 241 P. 852. 197 Cal. 666. 

18. Cal.—Doble v. Superior Court 
in & for City & County of San 
Francisco, supra—IVople v. Eise- 
mtin, 248 I\ 716, 78 Cal.App. 223, 
error dismissed Eiseman v. People 
of Slate of California, 47 S.Ct. 454, 
273 U.S. 663. 71 L.Ed. 828. 

13L Ind.—Hinshaw v. Slate, 122 N. 
E. 418, 188 Ind. 147, dictum—Stale 
v. McKlnstry, 50 Ind. 465. 

14 . Ind.—Williams v. State, 123 N. 
E. 209, 188 Ind. 283. 

15. Mich.—People v. O’Hara, 270 N. 
W. 298. 278 Mieh. 281. 

16 . La.—State v. Watts, 152 So. 560, 
178 La. 871. 

Actual presonoo uunsoeasary 

It need not appear that defendants 
were actually present at the time 
the attempt was made to Are the 
building. It Is sufficient to estab¬ 
lish that the attempt was made In 
pursuance of a conspiracy to which 
the defendants were the parties, and 
the express purpose of the conspir¬ 
acy was the burning of the building. 
—Commonwealth v. Sonls, 81 Pa.Su- 
per. 205. 

Motlv# 

No matter what the ultimate mo¬ 
tive of the parties waa. if aa a 
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commit bribery,burglary,^* conveying land to 
alien.embracery,20 kidnapping,2^ larceny or rob¬ 
bery,making or procuring explosives with intent 
to injure or destroy life or property,23 obtaining 
bounties on certain wild animals killed, on the false 
pretense that they were killed within the state,2^ 
per jury,20 prize-fighting ,26 or procuring an abor¬ 
tion ;27 and a woman may conspire with others to 
procure an abortion on herself.28 A charge of con¬ 
spiracy with or among public officials to permit 
houses of ill fame within the city charges a criminal 
conspiracy at common law.29 

§ 50. Conspiracy to Induce Others to Violate 
the Law 

A conspiracy to induce others to vioiate the iaw Is 


ordinarily IndletaMo. Suoli a conspiracy for tho purpose 
of getting evidonoo on which to base a criminal prosecu¬ 
tion has been held Indictable, although there are aomo 
exceptions to, and qualifications of, the rule. 

A conspiracy entered into to induce and procure 
other persons to do an act prohibited by law is an 
indictable offense, whether or not the object is ac- 
complished.20 It has been held an indictable con¬ 
spiracy to procure a violation of the law for the 
purpose of procuring evidence on which to base a 
prosecution of the person against whom the con¬ 
spiracy is directed,2i or with a view of subsequently 
extorting money from the offender by threats of 
prosccution.22 So it has been held that city coun- 
cilmen who entered into a conspiracy to accept 
bribes for passing certain ordinances cannot defend 
a charge of conspiracy to accept bribes, on the 


moans of accomplishing: their pur¬ 
pose they attempted to set Are to 
the building:, they were guilty of the 
ofTense charg:ed in the indictmonl. 
The commonwealth was not required 
either to aver or to prove the mo¬ 
tive which actuated the defendants 
in attempting; to sot fire to the build¬ 
ing:.—Commonwealth v. Sonis, 81 Pa. 
Super. 205. 

Sepeal of statute 

Statute referring to crime of ar¬ 
son and attempt to comm it arson 
and rcFicaling: laws in <*onflirt or in¬ 
consistent therewith, did not repeal 
statute making: it offense to eonspire 
to commit arson.--State v. Walts, 
152 So. 650. 178 La. 871. 

17. Mich.—People v. Hir.schfleld, 260 
N.W. 106. 271 Mich. 20. 

18. Cal.—People v. Rodrig:uez, 214 
P. 452, 61 Cal.App. 69. 

The gist of the conspiracy con¬ 
sists of the conspiracy, and an at¬ 
tempt to enter in pursuance and 
furtherance of the conspiracy and 
the particular manner or me.'ins by 
which tho attempt was made is 
wholly immaterial.—People v. Sil- 
belo. 214 P. 462, 61 Cal.App. 92. 
Bnrglary with intent to ahdnct 
Statute punishing burglary with 
intent to commit any crime, which 
would include abduction, authorized 
Indictment for conspiracy to commit 
burglary with intent of abduction.— 
State V. Courtney, 127 So. 735, 170 
La. 314. 

Burglary and grand theft 

Conspiracy to commit crimes of 
burglary and grand theft consti¬ 
tutes an offense.—People v. Head, 50 
P.2d 832, 9 Cal.App.2d 647. 

19. Wash.—State v. McGonlgle, 253 
P. 655. 142 Wash. 465. 

Pacts held not to show conspiracy 
That Japanese subject sought 
right to control and use land was 
h.eld not conspiracy to violate Alien 
lAnd Law, no transaction regard¬ 


ing title being shown.—State v. Mc- 
Gonigle, supra. 

20. N.J.—State v. Simon, 174 A. 867, 
113 N.J.Law 521, affirmed 178 A. 
728. 115 N.J.Law 207. 

21. Pa.—Commonwealth v. Neu- 

hauser, 28 Pa.Dist. 688. 

Agreement held not criminal con¬ 
spiracy 

An agreement between n father 
and other persons peaceably to get 
possession of his child is not a crim¬ 
inal conspiracy, where unlawful 
means are not agreed on or used to 
aci’omplish their purpose—Common¬ 
wealth V. Myers, 23 A. 164, 146 Pn. 
21 . 

22. La.—State v. Fernandez, 102 So. 
186. 157 La. 149. 

Mass.—(^>mmonwcalth v. Saul, 156 
N K 679. 260 Mas.s. 97. 

12 C.J. p 568 note 57. 

Stealing or receiving stolen automo¬ 
biles 

(1) It is a criminal offense to con¬ 
spire to steal or to rec<Mve stolen 
automobiles.—l*eople v. Bond, 125 N. 
R 740, 291 Ill. 74—42 C.J. p 1319 
notes 12, 13. 

(2) One who agreed with <*ertain 
other persons to buy stolen automo¬ 
biles was guilty of conspiracy to 
steal, whether or not automobiles 
were to he stolen personally by con¬ 
spirators or by their procurement, 
and regardless of time and place of 
their occurrence of particular means 
by which crimes were to be accom¬ 
plished.—People V. Bond, supra. 

(3) It is also an offense to con¬ 
spire to lake and drive away an 
automobile without the consent of 
the owner, or to receive, buy, con¬ 
ceal, or aid in concealing an automo¬ 
bile knowing it to have been so tak¬ 
en.—Davis V. State, 161 N E. 329, 197 
Ind. 448. 

23* Ill.—People v. Robertson. 120 
N.E. 539, 284 111. 620, affirming 210 
lll.App. 234. 


24. Vt.—Stale v. Coolldge. 171 A. 
244. 106 Vt. 183. 

Common-law offense 

(Conspiracy to obtain, by false pre¬ 
tenses, bounty certificates and boun¬ 
ties on bobcats killed outside state 
was offense at common law, and 
hence in Vermont, such provision of 
common law being applicable to local 
situation and circumstances and not 
repugnant to state constitution or 
laws.—State v. Coolidge, supra. 

25. R.C.—State v. Cole. 98 S.E. 624, 

3 07 S.r. 285. 

Acts constituting conspiracy 

Where defendant, whose name ap¬ 
peared as witness on back of indict¬ 
ment against other party, agreed 
with such indicted party to swear 
falsely in his behalf In considera- 
tu»n of fifteen dollars, which defend¬ 
ant rect'lved, defendant was guilty 
of conspiracy.—State v. Cole, supra. 

Steps essential to perjury need 
not have been taken to constitute 
conspiracy to commit perjury.—Lynn 
V. State, 193 N.E. 380. 207 Ind. 393, 
followed in Maveety v. Stale, 194 N. 
E. 329. 207 Ind. 710. 

26. Ohio.—Seville v. State. 30 N.E. 
623. 40 Ohio St. 337, 15 L.R.A. 616. 

27. Iowa.—State v. Crofford, 110 N. 
W. 923, 333 Iowa 478. 

12 C.J. p 568 note 55. 

28. Colo. — Solander v. People, 2 
Colo. 48. 

Iowa.—State v. Crofford. 110 N.W. 
921, 133 Iowa 478. 

29. Mich.—People v. Tenerowics, 
253 N.W. 296, 266 Mich. 276. 

30. Pa.—Haaen v. Commonwealth, 
23 Pa. 355. 

31. I*a.—Commonwealth v. Wasson, 
42 Pa.Super. 38—Commonwealth v. 
Leeds, 9 Phila. 569. 

32. Mich.—People v. Saunders, 26 
Mich. 119. 
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ground that they had been lured into the act by 
detectives proposing to them a scheme which the 
detectives had no intention or ability to carry out.®^ 

On the other hand it has been held that an agree¬ 
ment by defendants that a detective in the employ 
of the state to detect defendants in corrupt conduct, 
by which the detective was to pay them money for 
their votes as members of a city council, does not 
constitute a conspiracy to pervert the due adminis¬ 
tration of the law, in as much as the detective was 
a necessary party and his object was to expose cor¬ 
ruption and prevent injury to the public.It has 
also been held that the persons who induced a saloon 
keeper to give them liquor on Sunday, so that they 
might get the penalty allowed to informers, were 
not guilty of conspiracy.^® If the owners of prop¬ 
erty, for the purpose of entrapping certain per¬ 
sons, cooperate with others to make arrangements 
with such persons to steal the property of the own¬ 
ers, none of the participants can be convicted of the 
conspiracy to rob, since the taking with the owner’s 
consent would not constitute a crime, and the acts 
leading up thereto were not in themselves unlaw¬ 
ful but the opposite is true if neither the owners 
of the property nor their cooperators suggest the 
offense or originate the criminal intent or agree- 
ment.37 So where defendant conspired with anoth¬ 
er to cause goods to be delivered to defendant, and 
the owner, on discovering the scheme, delivered the 
goods with the purpose of apprehending the recipi¬ 
ent, such delivery was not such a willful and volun¬ 
tary connivance in the crime as would exculpate de¬ 
fendant from liability.®® While government officers 
properly may afford opportunity to those suspected 
of a crime to commit the substantive offense, and 
may to a certain extent be participants, they may 
not, unaided, do the very overt act which is essen¬ 
tial to the consummation of the conspiracy.®® 

§ 51. Conspiracy to Change Government by 
Force 

Conspiracies to change the established form of gov¬ 
ernment by force, or forcibly to overthrow the gov¬ 
ernment, are indictable. 

33. Pa.—Commonwealth v. Wasson, 

42 Pa.Super. 88. 

34. N.J.—State v. Dousrherty, 96 A. 

66, 88 N.J.Law 209, 211, L.II.A. 

1916C 991, reversiner 98 A. 98, 86 
N.J.Law 625. 

36. Pa.—Commonwealth v. Kosten- 
bauder, 20 A. 995. 

36. Colo.—Connor v. People, 83 P. 

159, 18 Colo. 373, 36 Am.S.R. 295, 

26 L.R.A. 341. 

37. Tex.—Johnson v. State, 8 Tex. 

App. 690. 


A conspiracy to advocate the overthrow of estab¬ 
lished government by force is an offense at common 
law,^® and under a state statute it is an offense to 
conspire to advocate the reformation or overthrow 
of the existing form of government by unlawful 
means, although it is not intended that the advocacy 
be carried on among persons owing permanent or 
temporary allegiance to a sovereignty against whose 
form of government it is directed, or among persons 
who could be punished for treason.^^ So a party 
organized to overthrow the government by force, 
so that its alien members are liable to deportation, 
is a seditious conspiracy punishable under the Unit¬ 
ed States Criminal Code.^® Any organization for 
the propagation of theories involving the destruc¬ 
tion of the present social system the common divi¬ 
sion of the property of individuals, and the capital 
which has been produced by labor, becomes an un¬ 
lawful conspiracy: (1) If it advocates the attain¬ 
ment of its end by violent means. (2) If, in viola¬ 
tion of the militia laws of any state, it provides for 
the formation and drilling of armed bodies of men 
for the purpose of carrying its plans into effect. 
The fact that the conspirators may not have intend¬ 
ed to resort to force unless, in their judgment, it 
was necessary, would constitute no defense.^® 

§ 52. Conspiracy to Blackmail or Extort Mon¬ 
ey 

Conspiraciet to extort money, as by blackmail, are 
indictable. 

A conspiracy to extort money is indictable as a 
misdemeanor at common law,^^ and such offense 
was not repealed by a state conspiracy statute not 
specifying that crime.^® A combination for the 
purpose of extorting blackmail, is a criminal con¬ 
spiracy,^® as is a conspiracy to extort money from 
a person who has violated the criminal law, by 
threatening to have him prosecuted unless he pays 
the money demanded,or a conspiracy by police 
officers to defraud, by bringing criminal informa¬ 
tions against certain persons, and extorting money 
from them to desist from the prosecutions.^® 

43l Ill.—Spies V. People, 12 N.E. 865, 
17 N.E. 898, 122 111. 1, 3 Am.S.R. 
320. 

44 . Ark.—Powell v. State, 203 S.W. 
26. 133 Ark. 477. 

45 . Ark.—^Powell v. State, supra. 

46 . Mass.—Commonwealth v. Nich¬ 
ols, 134 Mass. 53. 

47 . N.J.—Patterson v. State. 40 A. 
773, 62 N.J.Law 82. 

48^ Pa.—Commonwealth v. Doufirhty. 
21 A. 228, 139 Pa. 383. 


38. Colo.—Shaw v. People, 209 P. 
812, 72 Colo. 142, distlngruishine: 
Connor v. People, 33 P. 169, 18 
Colo. 373, 36 Am.S.R. 295, 25 L.H. 
A. 341. 

39. U.S.—De Mayo v. U. S., C.C.A. 
Okl., 32 F.2d 472. 

4a Ill.—People V. Lloyd, 136 N.E. 
605, 304 Ill. 23. 

41. Ill.—^People V. Lloyd, supra. 

48. U.S.—Colyer v. Skeffinston, D.C. 
Mass., 265 F. 17, reversed on oth¬ 
er grrounds. C.C.A., Skeffln^ton v. 
Katzefl, 277 F. 129. 
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§ 53. Conspiracy to Use Mails for Fraudulent 
Purpose 

A conspiracy to defraud by use of the malls Is In¬ 
dictable as a conspiracy to commit an offense against 
the United States. 

United States Criminal Code § 215, Comp.St. § 
10385, makes criminal any scheme to defraud by the 
use of the mails, and matters relating to such of¬ 
fense are discussed in the CJ.S. title Post Office §§ 
49-52, also 49 C.J. p 1202 note 55—p 1221 note 53. 
When such a scheme is participated in by two or 
more persons, it becomes a criminal conspiracy 
within Criminal Code § 37, denouncing conspiracies 
to commit any offense against the United States,^^ 
although it has been held that a conspiracy to de¬ 
fraud an individual, even though the mails are made 


§ 58 

use of for the purpose, does not fall within the 
terms of the conspiracy statute.®® A conspiracy to 
use mails to defraud requires agreement or combi¬ 
nation to accomplish by concerted action use of 
mails to execute scheme to defraud.®^ An inten¬ 
tion to use the mails in carrying out the scheme to 
defraud is a substantive element of the conspira¬ 
cy ;®2 such a conspiracy may be accomplished with¬ 
out mailing any letter,®® nor is it necessary that the 
person defrauded was, in the formation of the orig¬ 
inal conspiracy, selected as its victim.®^ Where ac¬ 
cused and others conspired to further a scheme to 
defraud through the post-office department, each 
overt act of mailing a letter pursuant to such 
scheme or withdrawing a letter from the post office 
warranted a charge of conspiracy to commit such 


49. U.S.—^U. S. V. McNamara, C.C. 

A-N.Y., 91 F.2d 98fi—Busch v. U. 

S.. C.C.A.MO., B2 F.2d 79, certio¬ 
rari denied Grelble v. U. S., 62 S.Ct. 

209, 284 U.S. 687. 76 UFd. 680— 

Cochran v. U. S., C.C.A.Mmn.. 41 F. 

2d 193—-U. S. V. Ilerzig, D.C.N.Y.. 

26 F.2d 487—Van Hiper v. U. S.. 

C.C.A.N.Y., 13 P.2d 961, certiorari 

denied Ackerson v. U. S., 47 S.Ct. 

102, 273 U.S. 702, 71 L.Ud. 848. 

Snell ooiuiplracy ii a snbstaative 
offense distinct from offense of 
scheme to defraud by use of the 
mails—Stumbo v. U. S., C.C.A.Ky., 
90 F.2d 828, certiorari denied 58 S. 
Ct. 282, 302 U.S. 765, 82 L.Ed. 584 
—Morris v. U. S., C.C.A.Ark., 7 F.2d 
785, certiorari denied 46 S.Ct. 205, 
270 U.S. 640, 70 U.Ed. 775. 

Vatnre of scheme 

(1) Scheme to compel payment of 
money, by writlnR letters pretending 
that writers would kill and murder 
addressee unless he deposited at a 
designated time and place a sum of 
money, is scheme or artifice to de¬ 
fraud within Cr.Codo § 215, Comp. 
St. 9 10385, and hcnco conspiniey to 
devise such scheme is indictable.— 
Lupipparu v. U. S., C.C.A.Cal., 6 F. 
2d 504. 

(2) In a prosecution for conspiracy 
to use mails to promote fraud, and 
to defraud by conferring Masonic de¬ 
grees, defendants were properly con¬ 
victed if they falsely reiiresented the 
authority and power of the organiza¬ 
tion from 'which they derived their 
power, and the privileges which 
would be conferred by the degrees 
granted, even though they establish¬ 
ed their authority to confer degrees. 
—Bcrgera v. U. S.. C.C.AUtah, 297 F. 
102 . 

(3) Defendants were guilty of con¬ 
spiracy where they organized a cor¬ 
poration to raise and deal in live 
stock, purporting to have a capital 
of two hundred thousand dollars, but 
of which little or none was paid m 


by them, freely used the mails in ad¬ 
vertising the ownership by such cor¬ 
poration of a large number of hors¬ 
es running on the range in Arizona, 
and sold and gave bills of sale for 
over seventeen thousand head, false¬ 
ly representing them to be valuable 
animals and easy to capture, where¬ 
as they never owned to exceed five 
hundred horses, which were small, 
wild broncos, of little value.—Smith 
V. U, S., C.C.A.Neb.. 267 F. 665, re¬ 
hearing denied 269 F. 366, and cer¬ 
tiorari denied 41 S.Ct. 450, 256 U. 
S. 691, 65 L.Ed. 1174. 

(4) A s<*bemc to corrupt a state 
election and the voters tber»*al, so 
as to secure the election of a certain 
judge who was not the real choice of 
the voters, and thereby to enable one 
who was not entitled thereto to draw 
the salary of that office, is a scheme 
to defraud within the statute prohib¬ 
iting the use of the United States 
mails for fraudulent purposes and a 
conspiracy to carry out such scheme 
is Indictable under Or.Uodc § 37.— 
U. S. V. Aczel, P.C.lnd., 219 F. 917, 
affirmed 232 F. 662, 146 C.C.A. 678. 

(6) A conspiracy to devise a 
scheme to defraud in the sale of cor¬ 
porate stock and to further such 
scheme by opening correspondence 
through the mail, is a conspiracy to 
commit an offense against the Unit¬ 
ed States.—Scheih v. U. S., C.C.A. 
Ind., 14 F.2d 75, <-erfiorarI denied 47 
S.Ct. 95, 273 U.S. 701, 71 UEd. 848. 
Anderson v. U. S., 47 S.Ct. 95, 273 
U.S. 700. 71 L.Ed. 847, Bovard v. U. 
S.. 47 S.Ct. 95. 273 U.S. 701, 71 L. 
Ed. 847, Carter v. U. S., 47 S.Ct. 96. 
273 U.S. 701, 71 L.Ed. 848, Jones v. 
U. S., 47 S.Ct. 95. 273 U.S. 701, 71 
L.Ed. 847. and Webb v. U. S., 47 S.Ct. 
113, 273 U.S. 718, 71 L.Ed. 866—Wil¬ 
son V. U. S., N.y., 190 F. 427, 111 
C.C.A. 231. 

(6) Sale of mortgage participation 
certificates by officers and directors 
of mortgage guaranty company.—U. 
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S. V. McNamara, C.C.A.N.Y., 91 P.2d 
986. 

Zssii# is whether scheme as a whole 
is to defraud, not whether state¬ 
ment made is false or true.—Pelz v. 
U. S., C.C.A.N.Y., 54 F.2d 1001. 
Belief as to valne of stock sold 
That defendants, charged under Cr. 
Code, 9 215, Comp.St. 9 10385. with 
mulling letters pursuant to Joint 
Hciieme to defraud, and with conspir¬ 
acy, had no belief that stocks had 
the* value ascribed to them by letters, 
was sufficient to constitute offense.— 
Van Riper v. U. S., C.C.A.N.Y., 13 F. 
2d 961, certiorari denied Ackerson v. 

U. S., 47 S.Ct. 102, 273 U.S. 702, 71 
L.Ed. 848. 

50. U.S.—U. S. V. Clark, D.C.Pa., 121 
P. 190. 

“What is there provided for is a 
conspiracy of two or more either 
to commit an offense against or to 
defraud the United States.”—^U. S. 

V. Clark, D.C.Pa., 121 P. 190. 191. 

51. U.S.—Cohen v. U. S., C.C.A.N.J., 
50 F.2cl 819. 

52. U.S.—Pelz V. U. S., C.C.A.N.Y., 
64 P.2d 1001—Burns v. U. S., C. 
(\A.Okl., 279 P. 982—Schwartzberg 
V. U. S.. N.Y., 241 P. 348. 164 C.C. 
A. 228. 

Dsooy letters 

In prosecution for conspiracy to 
use mails in connection with scheme 
to defraud, conspiracy must have ex¬ 
isted independently of decoy letters, 
and conviction cannot be had where 
it was induced as result of such let¬ 
ters.—Holsman v. U. S., Cul., 248 P. 
193, 160 C.C.A. 271, certiorari denied 
Freeman v. U.S., 39 S.Ct. 268, 249 U. 
S. 600, 63 L.Ed. 796. 

6S. U.S.—Morris v. U. S., C.C.A.Ark., 
7 F.2d 786, certiorari denied 46 S. 
Ct. 205, 270 U.S. 640, 70 L.Ed. 775. 
54i. U.S.—Shea v. U. S., Ohio, 261 P. 
433, 163 C.C.A. 451, certiorari de¬ 
nied 39 S.Ct. 132, 248 U.S. 681, 63 
I L.Ed. 431. 
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offense, so that an indictment therelor would not 
shield from a subsequent indictment for another 
conspiracy of the same person to commit another 
and additional offense, although of the same kind.®® 
The offense of conspiring to defraud by the use of 
the mails is not made out by proof that defendants 
severally ordered goods by mail not intending to 
pay for them without showing that such orders were 
given in pursuance of a prearranged plan.®^ 

§ 54. Conspiracy to Defraud 

a. To defraud individuals 

b. To defraud creditors 

a. To Defraud Individuals 

(1) In general 

(2) Particular combinations; false pre¬ 

tenses 

(1) In General 

Conipiracies to cheat or defraud Individuali are In* 
dictable at common law and under aome atatutes. To be 
indictable the conspiracy must be directed against an 
innocent person, although the contrary has also been 
held. 

A conspiracy to cheat or defraud an individual is 
an indictabl 9 offense at common law.®^ Such a 
conspiracy means a common purpose supported by 
a concerted action to defraud, that each has the in¬ 
tent to do it, that it is common to each of them, and 
that each understands that the other has that pur¬ 
pose.®* Although there are decisions to the effect 
that a conspiracy to defraud is indictable only when 
the object is to cheat or to defraud by false tokens, 
or in some mode denounced by statute as criminal, 
the weight of authority is to the effect that con¬ 


spiracies to cheat or defraud individuals without the 
use of false tokens, and by means which are merely 
wrongful and not criminal, are indictable at common 
law.®® Furthermore, the kind of property to obtain 
which is the object of the conspiracy is not mate- 
rial.®^ It is not necessary to conviction under a 
charge of conspiracy to obtain property by fraud 
that it should be proved that the property had val¬ 
ue; it is enough that it was property.®^ It is the 
combination which constitutes the indictable of¬ 
fense,®® and it is immaterial whether or not the 
cheat which is the object of the conspiracy, or the 
false and fraudulent devices by which it is executed, 
would be punishable as crimes if unassociated with 
any conspiracy.®^ 

In some jurisdictions conspiracies to cheat and de¬ 
fraud are made indictable by statute.®® Likewise in 
those jurisdictions where it is an offense under the 
statute to cheat and defraud, a consi)iracy to effect 
such a purpose is held to be punishable.®® In a ju¬ 
risdiction where all crimes are statutory, and it is 
not a felony to cheat and defraud, a charge of con¬ 
spiracy to cheat and defraud is not maintainable un¬ 
der a statute punishing a conspiracy to commit a 
felony, and this is so although fraud and the crime 
of false pretenses arc logically related.®*^ 

There can, of course, be no conspiracy to defraud 
unless there is someone to be defrauded; and, where 
the victim of a fake holdup had no robbery insur¬ 
ance, the person who committed the robbery could 
not be guilty of a conspiracy to defraud the insur¬ 
er, regardless of his belief as to the existence of 
insurance.®* 

Participation by victim in conspiracy. According 
to some decisions a conspiracy, to be indictable. 


55. U.S.—^Francis v. XJ. S., Pa., 152 
F. 155. 81 C.C.A. 407, modifying 144 
F. 520. and certiorari denied 27 
S.Ct. 797, 206 U.S. 666, 51 L.Ed. 
1191. 

56. U.S.—U. S. v. Barrett, C.C.S.C., 
65 F. 62, appeal dismissed 15 S.Ct. 
1037, 159 U.S. 246, 40 L.Ed. 145, 
and affirmed 18 S.Ct. 327, 169 U.S. 
218, 42 L.Ed. 723. 

57. Ill.—People v. Warlleld, 103 N. 
E. 979, 261 111. 293. 

Pa.—Ballantine v. Cummings, 70 A. 
546, 220 Pa. 621. 

58. Pa.—Ballantine v. Cummings, 
supra. 

59. Mass.—Commonwealth v. East¬ 
man, 1 Cush. 189, 48 Am.D. 596. 

12 C.J. p 557 note 84. 
an. Conn.—State v. Parker, 158 A. 
797. 800. 114 Conn. 354, citing Oor- 
pns Juris. 

12 C.J. p 558 note 86. 


61. Mich.—^People v. Richards, 1 
Mich. 216, .'ll Am.D. 75. 

12 C.J. p 558 note 86. 

"The Intended fraud or cheat gives 
character to the transaction and not 
the nature of the property."—People 
V. Richards, 1 Mich. 216, 221, 51 Am. 
D. 76. 

68. Conn.—State v. Bradley, 48 
Conn. 635. 

63. Conn,—State v. Parker, 158 A. 
797, 114 Conn. 354. 

12 C.J. P 558 note 90. 

64. Conn.—State v. Parker, supra. 
12 C.J. p 558 note 91. 

65. Ill.—People v. Smith, 87 N.E. 
885, 239 Ill. 91, affirming 144 111. 
App. 129. 

Mo.—State v. Starr, 148 S.W. 862, 244 
Mo. 161. 

N.Y.—People v. Brady, 56 N.Y. 182— 
I People V. Suffern, 274 N.Y.S. 966, 
242 App.Div. 353, reversed on an- 
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Other ground 195 N.E. 816, 267 N. 
Y. 115. 

12 C.J. p 558 note 92. 

Bssonos of ooasplraoy, under Cal. 
Pen.Code $ 182 subd 4, denouncing 
conspiracies, to obtain property by 
false promises with fraudulent In¬ 
tent not to perform such promises, 
is common and prearranged intent 
not to perform at time promises are 
made.—People v. Campbell, 36 P.2d 
198, 1 Cal.App.2d 109. 

66. Ill.—People v. Smith. 87 N.E. 
885, 239 Ill. 91, affirming 144 Ill. 
App. 129. 

Mich.—People v. Watson. 42 N.W. 

1005. 75 Mich. 582. 

12 C.J. p 559 note 93. 

67. Ind.—Hinshaw v. State. 122 N.E. 
418, 188 Ind. 147. 

66. Mo.—State v. Wright, 112 S.W. 
2d 571. 
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must be directed against an innocent person.®® On 
the other hand, it has been held that a conspiracy to 
cheat is indictable, although the victim was himself 
associated, or intended to participate, with the de¬ 
fendants in an illegal enterprise.^® 

(2) Particular Combinations; False Pre¬ 
tenses 

Conspiracies to obtain money or property by false 
pretenses, or to defraud by false representations, or other 
means, are criminal conspiracies. 

The words “cheat and defraud,*’ as relating to 
conspiracies, have been held to include “every kind 
of trick, device, artifice, or deception from false rep¬ 
resentation and intimidation to suppression and con¬ 
cealment of fact or information, used for the pur¬ 
pose of depriving another of his property or other 
known right contrary to the plain rules of common 
hoiicsty.**^^ To conspire to cheat by false pretens¬ 
es and without false tokens is an indictable offense 
at common law*^- and under some statutes,''*^ al¬ 
though a cheat by false pretenses only by a single 
person is not a punishable offense. Where a stat¬ 
ute makes it a felony to obtain money or property 
by false pretenses, a conspiracy to commit such 
crime is indictable under a statute punishing con¬ 
spiracies to commit any felony.'^^ A false repre¬ 
sentation, to be available in a prosecution for con¬ 
spiracy to obtain property by false pretenses, must 
be a representation of an existing fact.*^® It has 
been held that a conspiracy to cheat by false pre- 
- tenses is none the less an offense because not cal¬ 
culated to deceive a person of ordinary intelli¬ 
gence.^® 


It is an indictable cpnspiracy to conspire to de¬ 
fraud by false representations as to the necessity of 
paying money to secure employment,or to defraud 
by inducing another to exchange valuable corporate 
stock for worthless stock. 7® A conspiracy to perpe¬ 
trate a “confidence game,*’ the confidence game be¬ 
ing made a felony by statute, is indictable.^® So a 
combination between one member of a partnership 
and a third person to issue and put in circulation the 
notes of the firm, drawn by such partner for the pur¬ 
pose of paying his individual debts, the intention of 
the combination being fraudulent, is an indictable 
conspiracy.*^® A conspiracy formed in Illinois to- 
obtain money or property by means of the confi¬ 
dence game or false pretenses is indictable there, al¬ 
though it had for its object the obtaining of money 
or property in a sister state.®l 

b. To Defraud Creditors 

A conspiracy to defraud creditors is a criminal of¬ 
fense. 

A conspiracy to defraud creditors is an offense 
against good morals, common honesty, and sound 
public policy, for it is a let and hindrance to the 
due course and execution of law and justice.®2 A 
conspiracy to dispose of goods with intent to de¬ 
fraud creditors is an indictable offense at common 
law,®2 whether the particular act leading to such 
object is contrary to the statute or to the common 
law.®^ It is also an indictable offense to conspire 
to obtain goods on credit with intent to abscond 
from the state,or under pretense of paying cash 
for them on delivery, the buyer knowing that he 


69. Wis.—Slate v. Crowley, 41 Wis. 
271. 22 Am.R. 719. 

12 C.J. p note 4. 

70. Cal.—People v. Hall, 23 P.2<1 
783. 133 Cnl.App. 40. 

NPb.—GeorgriR v. State, 193 N.AV. 713, 
no Neb. 352. 

N.Y.—McCord v. People, 46 N.Y. 470. 

71. Conn.—State v. Parker, l.'iS A. 
797, 800, 114 Conn. 354, citin*? Oor- 
pas Jnris. 

11 C.J. p 747 notes 15-19. 

72. Mass.—Commonwealth v. Hunt, 
4 Mete. Ill, 38 Am.D. 346. 

12 C.J. p 559 note 95. 

73. Ill.—People v. Smith, 144 Ill. 
App. 129, affirmed 87 N.E. 885, 239 
Ill. 91. 

74. Neb.—O’Bryan v. State. 197 N. 
W. 609, 111 Neb. 733. 

Pals# r#pre##ntatlon# as to solvency 
“Insolvency,” as applied to the of¬ 
fense of conspiring to obtain proper¬ 
ty by false representations of a cor¬ 
poration’s solvency, is the insufficien¬ 


cy of available property to pay debts, 
and does not mean that the party 
whose business is in question is un¬ 
able to pay his debts as they become 
due in the ordinary course of his 
daily transactions.—O’Bryan v. State, 
197 N.W. 609, 111 Neb. 733. 

75. Ind.—Kreig v. State, 190 N.E. 

181. 

To oonstitnt# offense of conspiracy 

to swindle there must not only be an 
agreement to commit the offense, but 
there must be an intent by false rep¬ 
resentations, etc., to swindle the in¬ 
tended victim of such false repre¬ 
sentations, and there must be an in¬ 
tent to oheat and defraud. The pre¬ 
tense must consist of a statement of 
some pretended existing fact made 
for the purpose of inducing the party 
to part with his property.—Cowan 
V. State, 41 Tex.Cr. 617, 56 S.W. 751. 

76. Mich.—People v. Gilman, 80 N. 

W. 4. 121 Mich. 187, 80 Am.S.R. 

490, 46 L.R.A. 218. 
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77. Pa.—Commonwealth v. Pugliese, 
44 T’a.Supor. 361. 

78. N.Y.—l»eople v. Suffern, 274 N. 
Y.S. 966, 242 App.Div. 353, revers¬ 
ed on another ground 196 N.E. 816, 
267 N.Y. 115. 

79. Ill.—People v. Bush, 150 Ill.App. 
48. 

80. N.J.—Slate v. Cole, 39 N.J.Law 
324. 

81. Ill.—People V. Buckminster, 118 

N.E. 497, 282 Ill. 177, affirming 207 
Ill.App. 230, • 

82. Kan.—^Weatherbee v. Cockrell, 
24 P. 417, 44 Kan. 380, 382—Haw¬ 
ley v. Smelding, 42 P. 841, 842, 3 
Kan.App. 159. 

83. I’a.—Commonwealth v. Galla¬ 
gher. 4 Pa.Li.J.R. 98—Common¬ 
wealth V. Goldsmith, 12 Phila. €32. 

84. N.Y.—Roget’s Case, 2 City Hall 
Rec. 61. 

86. Mass.—Commonwealth v. Ward,. 

> 1 Mass. 478. 
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has no funds with which to pay, and appropriating 
them to his own use.^^ 

§ 55. —The Public 

a. In general 

b. Corporations representing public in¬ 

terests 

a. In General 

A conspiracy to defraud the public la Indictable. 

A conspiracy to defraud the public or to perpe¬ 
trate what is termed a “public cheat** is an indict¬ 
able offense, on the ground that, if executed, it 
would affect hurtfully, not only individuals but the 
public at large, even though it might not be indict¬ 
able if affecting the rights of only one or a few in¬ 
dividuals.®^ 

Accordingly a conspiracy to impose on the public 
by manufacturing and offering for sale a base and 
spurious article, representing it to be genuine, has 
been held to constitute a criminal offense.®® It has 
also been held indictable for several persons to con¬ 
spire to stimulate dishonestly the price of commodi¬ 
ties on the market;®® fraudulently to procure the ac¬ 


ceptance of a bill of exchangeto destroy or erase 
the indorsement on a promissory note with intent to 
defraud any person;®^ to profit from an office by 
exacting pecuniary reward for the performance of 
official duty;®® to raise the price of public funds 
by false rumors or other unlawful means;®® to ut¬ 
ter forged bank notes of a foreign corporation;®^ 
or to obtain from a member of the state medical ex¬ 
amining board, for a consideration in money, a set 
of questions to be propounded at the ensuing medi¬ 
cal and surgery examination, one of the defendants 
to prepare the answers to the questions and to de¬ 
liver questions and answers to the other defendant, 
thereby enabling the latter to pass the examination 
and obtain a license, etc.®® 

b. Corporations Representing Public Interests 

It is an offense to conspire to defraud corporations 
representing public Interests. 

This principle of public injury has also been ap¬ 
plied to punish conspiracies to defraud corporations 
representing the civil interests of numerous per¬ 
sons,®® such as conspiracies to cheat a state,®'^ a 
county,®® or a city.®® The rule has also been ap¬ 
plied to conspiracies to defraud banks,^ trust com- 


86L Ma.q8.—Commonwealth v. Kast¬ 
man, 1 Cush. 189. 48 Am.D. 696. 
87. N.Y.—State v. Youni?, 37 N.J. 
Law 184—State v. Norton, 23 N.J. 
Law 33. 

13 C.J. p 660 note 12. 

88i Mass.—Commonwealth v. Judd. 

2 Mass. 329. 2 Am.D. 54. 

Pa.—Commonwealth v. Tack, 1 

Brewst. 511. 

Viiwholesome provisions 

A combination to vend unwhole¬ 
some provisions, whereby the public 
health Is endangered. Is an indicta¬ 
ble conspiracy.—State v. De Witt, 20 
S.C.L. 282, 27 Am.D. 371. 

89. Ill.—Chicaf^o, etc.. Coal Co. v. 
People, 73 N.E. 770, 214 Ill. 421. 
liever Act fi 9. making: unlawful 
conspiracies to enhance the price of 
necessaries, was not superseded as 
respects coal by § 26, providing: for 
federal administration of coal pro¬ 
duction and sale.—Hillsboro Coal Co. 
V. Knotts, D.C.I11., 273 F. 221, appeal 
dismissed 44 S.Ct. 2, 263 U.S. 723, 68 
L.Ed. 626. 

9a S.C.—State v. De Witt, 20 S.C. 

L. 282, 27 Am.D. 371. 

91. N.J.—State v. Norton. 23 N.J. 
Law 33. 

98. Pa.—Commonwealth v. Brown, 
23 Pa.Super. 470. 

9a S.C.—State v. De Witt, 20 S.C.L. 
282, 27 Am.D. 371. 

94. Pa.—Clary v. Commonwealth, 4 
Pa. 210. 


9B. Wash.—State v. Stewart, 72 P. 
1026, 32 Wash. 103. 

9a Ill.—McDonald v. People, 18 N. 

E. 817, 126 111. 160, 9 Am.S.R. 647. 
12 C.J. p 561 note 25. 

97. Okl.—Burtner v. State, 204 P. 

135, 20 OkLCr. 469. 

12 C.J. p 661 note 26. 

Oist of offense of conspiracy to de¬ 
fraud the state or any subdivision 
thereof is a common or joint purpose 
to perpetrate the fraud coupled with 
some overt act designed to consum¬ 
mate the fraud, and, where there is 
no criminal intent shown, and no 
fraud is in fact perpetrated or at¬ 
tempted, the prosecution, under Rev. 
L. 1910 f 2232, must fail.—Burtner 
V. State, supra. 

Mere irregtaarities in offlcial con¬ 
duct without a design to cheat the 
state or its subdivision are not suffi¬ 
cient to sustain a charge of con¬ 
spiracy.—Burtner v. State, supra. 
Preventing competition for public 
work 

Under L.1915 c 260, it is an offense 
against the state for two or more 
persons to conspire and agree to¬ 
gether to prevent competition in the 
letting of a contract to do public 
work.—State v. Young, 203 P. 484, 
20 Okl.Cr. 383. 

9a Mich.—People v. Butler, 69 N.W. 
734. Ill Mich. 483, 3 Detroit Leg. 
N. 740. 

12 C.J. p 661 note 27. 
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Piling false clkim 

Ind.—Warren v. State, 196 N.E. 710, 
208 Ind. 626. 

99. Ill.—^People v. Strauch, 88 N.E. 

155. 240 Ill. 60, 130 Am.S.R. 256. 
N.Y.—People V. Miles. 108 N.Y.S. 610. 

123 App.Div. 862. 

12 C.J. p 561 note 28. 

1. N.C.—State v. Davidson, 172 S- 
E. 489, 205 N.C. 736. 

12 C.J. p 561 note 29. 

Obtaining bank funds by false pra. 

tenses 

(1) Where a bank cashier and a 
customer of the bank were charged 
with conspiracy to obtain the bank’s 
money by means of a confidence 
game and false pretenses, the fact 
that the money was in the custody 
and control of the cashier, although 
it might prevent conviction of the 
customer for conspiracy by means 
of a confidence game, on the theory 
that the cashier was the one whose 
confidence had to be obtained and 
betrayed, would not prevent convic¬ 
tion of the customer for conspiracy 
to obtain the bank’s money by false 
pretenses.—People v. Drury, 167 N. 
E. 823, 336 111. 639, affirming 260 
lll.App. 647. 

(2) Bank cashier, agreeing with 
promoter to use money of bank un¬ 
lawfully, was guilty with promoter 
of conspiracy to obtain money by 
false pretenses.—^People v. Drury, 260 
lll.App. 647, affirmed 167 N.E. 823, 
336 Ill. 639, 
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panies,^ insurance companies,^ and beneficial associ¬ 
ations.^ 

§ 56. -The United States 

a. In general 

b. Fraud with respect to public lands 

c. Other combinations 

a. In General 

Conspiracies to defraud the United States Include 
all acts to defraud by depriving the government of money 
or property, or to hamper governmental functions, and 
are complete when the combination Is established and an 
overt act done. Intent Is an element of the offense. The 
statute denouncing such conspiracies applies to rights of 
the United States subsequently created, and to future 
statutory offenses and frauds, as well as to those previ¬ 
ously existing; and the conspirators continue liable until 
the conspiracy is ended or they disassociate themselves 
therefrom. A conspiracy to defraud the Panama Rail¬ 
road Company Is not a conspiracy to defraud the United 
States. 

United States Revised Statutes § 5440, 18 U.S.C. 
A. § 88, Cr.Code § 37, besides denouncing conspira¬ 


cies to commit an offense against the United States, 
discussed supra § 48, also makes it an indictable of¬ 
fense to conspire to defraud the United States in 
any manner or for any purpose. This includes all 
combinations formed to defraud the United States 
by depriving or divesting it of any property or mon¬ 
ey or other things by means of misrepresentation or 
concealment of material facts and under such 
provision it has been held immaterial whether or 
not the fraud contemplated has been declared a 
crime by statute.® The offense is complete when, 
and only when, the conspiracy is established and 
some overt act committed in pursuance thereof,^ 
notwithstanding the mode or details of the execu¬ 
tion of the scheme were not fully agreed on,® and 
that the conspiracy was not successful or that the 
conspirators received no pecuniary benefit there¬ 
from.® It is not essential that any financial or prop¬ 
erty loss to the government result or be contemplat¬ 
ed;^® the statute was intended to secure the whole¬ 
some administration of the laws and affairs of the 


Facts held not to show offense 

(1) It Is not an Indictable offense 
for several persons to conspire to 
obtain money from a bank by draw¬ 
ing their checks thereon, all hough 
having no money there, as, if this 
was the law, every trading Arm over¬ 
drawing its funds would be liable to 
an indiet ment for conspiracy.—State 
V. Rickey, 9 N.J.Lnw 293. 

(2) Failure of broker and bank 
president properly to apply proceeds 
received from surety company as 
purchaser of mortg.ige pledged hy 
broker with bank as security for a 
loan to reduction of loan was not a 
misapplication of funds so as to au¬ 
thorize conviction of conspiracy to 
cheat and defraud bank although, If 
mortgagor had made payments on 
the mortgage debt, such payments 
could rightfully have been collected 
only by pledgee.—Commonwealth v. 
Bardolph, 192 A. 916, 326 Pn, 513. 
reversing 186 A. 421, 123 Pa.Super. 
34. 

2m Pa.—Commonwealth v. Spillman, 

74 Pa.Super. 192. 

3. Ill.—Graff v. People. 70 N E. 299. 

208 Ill 312 

Ind.—Musgrave v. State, 32 N.E. 885, 

133 Ind. 297. 

Blections in private oorporatlone 

Where conspirators fraudulently 
contrived to procure the election of 
certain persons as directors of an In¬ 
surance company that they might 
thereby obtain for themselves em¬ 
ployment In the service of the com¬ 
pany. it was hold that, while the end 
Itself was lawful, yet in as much as 
they accomplished such end by Is¬ 
suing fraudulent policies to persons, 
thereby Inducing them to vote for 
certain directors, the means were un¬ 


lawful, to the prejudice of the com¬ 
pany and the public, although the 
policies might in point of law be 
binding on bolh parties.—State v. 
Burnham, 15 N.Il. 396. 

Bumlsig antomobile 
A conspiracy to burn an automo¬ 
bile willfully and with intent to de¬ 
fraud ln.«;urance company as pro- 
hilnted by statute Is within conspira¬ 
cy statute, and a pro.secution for con¬ 
spiracy to swindle an insuriinee com¬ 
pany lies although its accomplish- 
m<‘nt includes a conspiracy to burn 
an automobile.—MoQuinn v. State, 
Tex.Cr., 115 S.W.2d 926. 

4, Pa.—Common wealth v. Moyer, 62 
Pa.Sujier. 548. 

5. U.S.—IT. S. V. Olmstead, D.C. 
Wtush.. 5 P.2d 712. 

12 C.J. p 561 note 33. 

Bssentlals of conspiracy nnder 
statute are the .same, or the statute' 
is at least as eoexttensive as con¬ 
spiracy at common law.—Asgill v. 
U. S., C.C.A.Va., 60 F.2d 780—Fal¬ 
ter V. U. S., C.C.A.N.y., 23 F.2d 420, 
certiorari denie'd 48 S.Ct. 528, 277 U. 
S. 500, 72 L.Ed. 100.3. 

6m U.S,—U. S. V. Soeder, D.C.Mo., 
10 F.Supp. 944—^U. S. v. Terraiiova, 
D.C.Cal.. 7 F.Supp. 989. 

12 C.J. P 562 notes 41, 42. 

Xt is snllLcient that there should 
be a conspiracy to commit n willful 
fraud on the law, or some statutory 
requirement pertinent to be observed 
in view of the present controlling 
conditions.—(J. S. v. Raley, D.C.Or., 
173 P. 159. 

7 . U.S.—U. S. V. Byers, C.C.A.N.Y., 

73 F.2d 419—Eddington v. U. S., 
C.C.A.Okl., 24 F.2d 60—Houston v. 
U. S., Wash., 217 F. 852, 133 C.C. 
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A. 562—Olson v. U. S.. Minn., 133 
F. 849. 67 C.C.A. 21. 

Blements cf conspiracy under the 
statute are: First, act of two or 
more persons conspiring together. 
Second, to commit offense against 
United States by defrauding United 
States in any manner or for un.v pur- 
po.se. Third, doing of act to effect 
obj(‘ct of conspiracy.—U. S. v. Olm- 
stend, D.C.Wash., 6 P.2d 712. 

Federal statute operative in District 
of Columbia 

D.C.—Gel.st v. U. S , 26 App.D.C. 594. 

8. TT.S—U. S. V. Downey, D.C.R.I., 
257 F. 364. 

9. TT.S.—IT S. V. Brad ford, C.C.La., 
148 F. 413. anirmed J 52 F. 616, 617, 
81 (\r.A. 606, certiorari dimmed 27 
set. 795, 206 U.S 663. 61 L.Ed. 
11.90. 

12 C\J. p 561 note 35 

10. IT S.—H}immer.schmidt v. U. R., 
Ohio, 44 set 511, 265 TT.S. 182. 68 
L.Ed. 968, revtT.sing on another 
ground 287 F. 817—Danger v. U. 
S., CC.A.N.D., 76 P.2d 817—Cen- 
diigarda v. U. .S , C.C.A.Utah, 64 P. 
2d 182—Wallenstein v. U. S.. C.C.A. 
N.J., 25 F.2d 708, certiorari denied 
49 SC^t 13. 278 U.S. 608, 73 L.Ed. 
534—IT. S. V. Soeder. D.C.Mo., 10 
F.Supp. 944—IT. S. V. Terranova, 
D.C.Cal., 7 F.Supp. 989—Wolf v. 
U. S., C.C.A.lll., 283 F. 885. cer¬ 
tiorari denied 43 S.Cl. 164, 260 U. 
S. 743, 67 L.Ed. 492—Gouled v. 
U. S., C.C.A.N.Y., 273 F. 606. con¬ 
forming to answers to certlflcd 
questions 41 S.Ct. 261. 265 U.S. 298, 
65 L.Kd. 647. 

N.Y.—Jessewich v. Abbene, 277 N.Y. 

S. 599. 154 Misc. 768. 

12 C.J. p 561 notes 35, 37. 
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United States in the interests of the government, 
and to protect the government in its rights, priv¬ 
ileges, and operations,^^ including rights created 
subsequent to its passage, and future statutory of¬ 
fenses and frauds,and is broad enough to in¬ 
clude any conspiracy to obstruct, impair, or defeat 
the lawful functions of any department of the gov- 
ernment^^ ^y deceit, craft, or trickery, or at least by 
means that are dishonest.^* In accordance with 
well settled rules heretofore stated, supra § 45, in¬ 
tent to defraud the United States is an essential ele¬ 
ment of the offense.^® The conspirators continue 
criminally liable until the conspiracy is ended, or 
until they disassociate themselves therefrom.^® 

When the United States abandons its sovereign 
capacity by entering into commercial transactions, 
-one conspiring to defraud the Panama Railroad 
Company, of which the United States owned the en¬ 
tire stock, is not guilty of the offense of conspiring 
to defraud the United States.^*^ 

b. Fraud with Respect to Public Lands 

A conspiracy to defraud the United States of its title 
to public lands, or to procure a disposition of the lands 
In an unlawful way, as by fraudulent entries of home¬ 
steads, mineral, or timber lands, Is indictable; but the 
act of a purchaser of a homestead relinquishment in 


withholding It from filing. Is not a defrauding within the 
conspiracy statute. 

A conspiracy to defraud the United States of its 
title to public lands or to procure a disposition of 
them in sc way not authorized by statute is an indict¬ 
able offense, as constituting a conspiracy to defraud 
the United States,^* and this applies to lands held 
by the United States in trust for the use and bene¬ 
fit of the Indians.^® It is not material that the lands 
which are the object of the conspiracy are not pub¬ 
lic lands in the strict sense of the word,^® or that 
the United States receives payment for the lands 
and suffers no pecuniary loss,^^ or that in the minds 
of the conspirators the precise lands had already 
been identified, it being enough that their purpose 
and their conspiracy had in view the acquiring of 
some of these lands ;22 nor is it essential that the 
particular time and place for the commission of the 
acts in execution of the conspiracy be agreed on.23 
Nevertheless, as is the case with all other offenses 
against the United States, see supra § 43 b, some 
overt act is necessary to sustain a conviction.24 

A conspiracy to obtain school lands from a state 
by fraudulent entries and to relinquish them to the 
United States in exchange for other public lands 
is a conspiracy to defraud the United Stales.25 


11. U.S,—U. S. V. Moore. C.C.Or., 
173 F. 3 22—U. S. v. Slone, D.C. 
N.J., 3 35 P. 392. 

12. U.S.—Curley v. U. S., Mass., 130 

F. 1. 4. 64 C.C.A. 369, affirming: 122 
F. 738. and certiorari denied 2.'} 
set. 787, 195 U.S. 628, 49 L.Ed. 

:;5i. 

3 2 C.J. p 562 note 40. 

13. IT.S.—Haas v. Henkel, N.Y., 30 

S.Ct. 249, 216 U.S. 462, 54 L.Hd. 

569, 17 Ann.Cas. 1112—Green v. 

U. S., C.C.A.Okl., 28 P.2d 965—U. 
S. V. Boeder, D.C.Mo., 3 0 F.Supp. 
944—U. S. V. Slater, P.C.ra., 278 
F. 266. 

D.C.—U. S. V. Harding:, 81 F.2d 563, 
65 App.D.C. 161. 

a moral offenae, defrauding: 
the g:ovornment of its rig:ht and its 
facilities for rendering a proper serv¬ 
ice to the people . . . cuts deep- 

■er than defrauding the government 
of a wheelbarrow.”—Curley v. U. S., 
Mass.. 130 F. 1, 9, 64 C.C.A. 369. af¬ 
firming 122 F. 738. and certiorari 
denied 25 S.Ct. 787, 195 U.S. 628, 49 
L.Ed. 351. 

Wlutt ara lawftQ fnnctioaa 

Administration of Justice, punish¬ 
ment of offenders, and protection of 
Innocent are lawful functions of Ju¬ 
dicial department of United States 
within Criminal Code penalizing con¬ 
spiracy to defraud United States.— 
Cendagarda v. U. S., C.C.A.Utah, 64 
F.2d 182. 

14. U.S.—Hammerschmidt v. U. S., 


OHo. 44 S.Ct. 511, 265 U.S. 3 82.1 
68 L.Ed 968. reversing 287 F. 817 | 
—U. S. V. Byers. C.CA.N.Y., 73 F 
2d 419—Cendagarda v. U. S., Ci\A. 
Utah, 64 F,2d 382—Wallenstein v. 
U. S., C.r.A.N.J.. 25 F.2d 708—U. 
S. V. Tcrraiif»va, l>.C.Cal., 7 F.Supp. 
989—U. S. V. Sotak. D.C Pa., 2 F. 
Supp. 323. 

N.y.—Jessewich v. Abbene, 277 N.V. 
S. 599, 154 Misc. 768. 

15. U.S.—Salas v. U. S., N.Y., 234 
F. 842. 348 C C.A. 440—U. S. v. 
Jennison, C.C.Kan., 26 P.Cas.No.15,- 
475, 1 McCrary 226. 

Where the Intent to defraud exists, 
the con,spira<*y must be deemed cor¬ 
rupt, unlawful, and felonious, al¬ 
though the section defining the of¬ 
fense does not use such terms.— 
Hamburg-American Steam Packet Co. 
V. U. S.. N.Y., 250 P. 747, 163 C.C.A. 
79, certiorari denied Hamburg-Amer- 
ikanische-Packet-Fahrt Aktlen-Ge- 
sellschaft v. U. S., 38 S.Ct. 333 246 
U.S. 662, 62 L.Ed. 927. 

16. U.S.—H. Wagner & Adler Co. V. 
Mall. C.C.A.N.Y., 74 F.2d 666. 

17. U.S.—Salas v. U. S., N.Y., 234 
P. 842, 148 C.C.A. 440. 

la U.S.—Worden v. U. S., Mich., 204 
P. 1, 122 C.C.A. 315—Nickell v. 

U. S., Or., 161 P. 702, 88 C.C.A. 
562. affirmed 167 P. 741. 93 C.C.A. 
229, certiorari denied 29 S.Ct. 699. 
214 U.S. 517, 63 L.Ed. 1064. 

I 12 C.J. p 662 note 47. 
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19. U.S.—U. S. V. Haley, D.C.Or., 173 

P. 159. 

2a IT.S —TT. S. V. Raley, supra. 

21. U.S.—U. S. V. T.,onal>augh, D.C 
Wyo., 158 P. 314, revc*rsed on oth¬ 
er grounds 179 P. 476, 103 C.C.A. 
56. 

22. U.S.—Dwinn(‘ll v. U. S.. Cal., 186 
F. 754. 108 C.C.A. 624. 

3 2 C.J. p 562 note 53. 

23. U.S—Williamson v. U. S., Or., 

28 3 63. 207 U.S. 4L»5, 52 L. 

Ed. 278. 

12 C.J. p 562 note 54. 

24. U.S.—Ex p. Black. D.C.Wis., 147 
P. 832, affirmed 160 F. 431, 87 C.C. 
A. 383. 

25. U.S.—Hyde v. Shine. Cal., 25 S. 
Ct. 760, 199 U.S. 62. 50 L.Ed. 90. 

12 C.J. p 563 note 71. 

Conspirators cannot escape liability 

(1) On theory that the titles ob¬ 
tained from the state were valid, ex¬ 
cept as to the particular state which 
had given the title, and which alone 
could a.ssail it.—Hyde v. U. S., 32 S. 
Ct. 793, 225 U.S. 347, 56 L.Ed. 1314. 
Ann.Cas.l914A 614, affirming 36 App. 
D.C. 451. 

(2) Nor can the conspirators de¬ 
pend on the theory that the United 
States having received the school 
lands In lieu of the other lands pat¬ 
ented has not been defrauded, even 
assuming that the United States 
stands in the position of a bona fide 
purchaser in respect to the school 
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Fraudulent entries of mineral lands, A conspir¬ 
acy to obtain title to mineral lands of the United 
States in clear violation of a statutory prohibition 
against making more than one entry,26 or to ob¬ 
tain land for a disqualified person through entries 
made by qualified persons,27 is a conspiracy to de¬ 
fraud the United States within the conspiracy stat¬ 
ute ; and this is so both with respect to cash entries 
and entries under preferential rights by persons 
opening and developing mines on the lands enter- 
ed.26 The statute is violated by a combination of 
individuals or corporations to acquire mineral lands 
in excess of the amount they are entitled to enter, 
by means of false entries made by third persons, os¬ 
tensibly for their own benefit, but in fact for the 
benefit of defcndants,26 or by employing dummies 
to make entries with a view of eventually transfer¬ 
ring the lands to such individuals or corporations 
and in such case it is not an essential element of the 
offense that the entrymen were co-conspirators.^t 
Furthermore, the gist of a conspiracy of this char¬ 
acter being the intent to give such entries a false 
api)earance for the purpose of misleading the United 
States, it is immaterial that defendants did not stand 
in such a position to the government as to require 
a disclosure of the facts, since silence, in view of the 
misleading appearances, would be in effect an af¬ 
firmative representation that the apparent facts 
were the real facts.22 

Fraudulent homestead entries. A conspiracy to 
defraud the United States of public land by means 
of fraudulent homestead entries is an indictable con- 
spiracy23 even though there is no purpose to carry 
the preliminary entries to final entry and patent.^^ 
It is likewise immaterial that the land is not subject 
to homestead entry but is in fact public mineral 
land.25 The offense may be committed by a com¬ 
bination to make false proof with respect to the en- 
tryman’s residence and improvements thereon or to 


make entries for the benefit of another and, i? a 
conspiracy is shown, and persons were procured to 
make entries in pursuance thereof who did not in 
fact intend to live on the land, it is not essential 
to conviction that it should be proved that defend¬ 
ants had actual knowledge of such intention but 
the fact that defendants advanced money to the en- 
tryman to pay his entry fee and to make improve¬ 
ments on the land was not in itself unlawful, and 
could only be considered in determining whether or 
not there was a conspiracy or unlawful agreement 
with the entryman, of which such advancement 
formed a part.26 It has been held that the act of 
the purchaser of a homestead relinquishment in 
withholding it from filing, which he has a legal right 
to do, is not a defrauding of the United States such 
as may sustain a charge of conspiracy to defraud, 
since it does not tend to withdraw the land entered 
from entry by legitimate entrymen.2® 

Fraudulent procedure under Timber Culture Act. 
Where a timber culture entry was not forfeited by 
the land department for the entryman’s failure to 
comply with the statute by making final proof with¬ 
in five years next succeeding the expiration of eight 
years after the entry, it did not become absolutely 
void, but was merely suspended, and was, therefore, 
suflicient to sustain a prosecution for conspiracy for 
combining to obtain title to the land by false and 
fraudulent proof.^^ A conspiracy by two persons 
to enter a certain tract of land in the name of one 
of them, under the United States Timber Culture 
Act, with the money of the other, for the purpose 
of selling and disposing of the location for the ben¬ 
efit of the person furnishing the money to any one 
who might desire to enter the same, is not a con¬ 
spiracy to defraud the United States of its title to 
or dominion over said land, but it may be a conspir¬ 
acy to defraud the United States of the possession 
thereof for an indefinite period.'*^ 


lands. Dimond v. Rhinr, Cal., 25 S. 
Ct. 766, 191) U.S. S8. 50 L.Ed. 99— 
Hyde v. Shine, Cal., 25 S.Cl. 760, 199 
U.S. 62, 50 U.Ed. 90. 
ae. U.S.—U. S. v. Keltel, Colo., 29 S. 

Ct. 123, 211 U.S. 370, 53 U.Ed. 230. 
12 C.J. p 563 note 65. 

27. U.S.—IJ S. V. Forrester, Colo., 
29 S.Ct. 132, 211 U.S. 399, 53 L.Ed. 
245—U. S. v. Keitel, Colo., 29 S. 
Ct. 123, 211 U.S. 370, 53 L.Ed. 230. 
2B. U.S.—U. S. v. Forrester, Colo.. 
29 S.Ct. 132, 211 U.S. 399, 53 L.Ed. 
245—U. S. V. Keitel, Colo.. 29 S.Ct. 
123, 211 U.S. 370, 53 L Ed. 230. 
99 . U.S.—U. S. v. Doughten. C.C. 
Wa.sh., 186 F. 226—U. S. v. Lona- 
bauffh. P.C.Wyo., 158 F. 314, re¬ 
versed on other grounds 179 F. 476, 
103 C.C.A. 66. 

15 C.J.S.-G0 


30. U.S.—U. S. v. WrtlH, N.V.. 192 
F. 870, 113 (\CA. 194, certiorari 
denied 32 S.Ct. 842, 225 U.S. 714, 
56 L.Ed. 1269—Arnold v. Weil, D.C. 
Wis., 157 F. 429. 

31. U.S.—U. S. V. WelKs. N.T., 192 
P. 870, 873, 113 CCA. 194, certio¬ 
rari denied 32 S Ct. 842, 225 U.S. 
714, 56 I..Ed. 1269. 

39 . U.S.—U. S V. Robbins, D.C. 
Utah, 157 P. 999. 

33. U.S.—.Tfines v. U. S.. Or, 162 F. 
417, 89 C.C.A. 303. certiorari de¬ 
nied 29 S.Ct. 685, 212 U.S. 576, 53 
L.Ed. 657. 

12 C.J. p 562 note 56. 

34. U.S.—Stearns v. U. S., Minn., 152 
F. 900, 82 C.C.A. 48. 
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30. U.S.—U. S. v. Lonabaugh, D.C. 
Wyo., 158 F. 314, rev*Tsed on other 
ground.s 179 F. 476, 103 C.C.A. 66. 
12 CJ. p 562 note 68. 

36. U.S.—Jones v. U. S., Or., 162 P. 
417, 89 C.C.A. 303, eerliorari denied 
29 S.Ct. 685, 212 U.S. 576, 53 L.Ed. 
657. 

37. U.S.—Richards v. TT. S., Neb., 
175 F. 911, 99 C.C.A. 401. 

38. TT.S.—U. S. V. Richards, D.C. 
Neb., 149 F. 443. 

39. U.S.—Pain v. U. S., S.D., 209 P. 
625, 126 C.C.A. 347. 

40. U.S.—U. S. v. Burkett. D.C.Kan., 
150 F. 208. 

41. U.S.—U. S. v. Thompson, C.C.Or.. 
29 F. 86. 
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e. Otiier OoaiUiiatioiui 

(1) ' Combinations punishable 

(2) Combinations not punishable 

(I) Combinations Punishable 
Combinationst other than thoae already mentioned, 
to do particular unlawful acta or to violate particular 
proviaiona of the federal law, have been held conapiracfea 
to defraud the United Statea. 

The following combinations have been held in¬ 


dictable as conspiracies to defraud the United 
States: To violate the revenue or custom laws,^* 
the laws relating to government securities and ob¬ 
jections,^® the National Prohibition Act,^^ or the 
Gold Reserve Act.^6 It is also an indictable offense 
to conspire to present or allow illegal claims against 
the United States^® or to conspire to defraud the 
government with relation to sales, purchases, and 
other contracts with it.^*^ 


40^ U.S.—U. 8. v. Hlrech, N.Y., 100 
U.S. 38, 2S L..Ed. *639—Horwitz v. 
U. S.. C.C.A.MasB., 6 F.2d 129. 
PaztlonlM violatloat 

(1) Destroying papers relating to 
dutiable merchandise for the purpose 
of suppressing evidence of fraud.— 
U. S. V. De GriefT, C.C.N.Y., 26 P.Cas. 
No.14.936. 16 Blatchf. 20. 

<2) Filing false tax returns.— 
Cooper V. U. S., C.C.A.Iowa, 9 F.2d 
216. 

(3) Knowingly to effect the entry 
of raw sugars at less than their true 
weights.—Heike v. U. S.. N.Y.. 192 
F.2d 83. 112 C.C.A. 616. affirming 176 
F. 862, certiorari granted 32 S.Ct. 527, j 
223 U.S. 730, 66 L.Ed. 633. and af- 
flraied 33 S.Ct. 226, 227 U.S. 181. 67 
L.Bd. 450. 

(4) Removing spirits without pay¬ 

ment of tax.—In re Calicoti, C.C.N. 
Y., 4 P.CaB.No.2,311, 8 Int.Kev.Rec. 
169—U. S. v. Sulzberger. D.C.N.Y., 
27 F.Cas.No.16,415, 7 Int.Rev.Rec. 

201 . 

(6) Smuggling dutiable or prohib¬ 
ited goods into United States.— 
Smith V. tl. S.. C.C.A.Cal., 9 F,2d 386, 
certiorari denied Oreb v. U. S., 46 S. 
Ct. 488, 271 U.S. 674, 70 L.Ed. 1145— 

U. S. V. Tello, D.C.Mas.s.. 6 F.2d 679 
—U. S. V. Shevlin, D.C.Mass., 212 F. 
343. 

(6) Smuggling Honor into United 
States without compliance with re¬ 
quirements as to manifests, ports of 
entry, right of inspection, etc., and 
permits under National Prohibition 
Act and regulations of treasury de¬ 
partment.—Horwitz v. U. S., C.C.A. 
Mass., 6 F.2d 129. 

43. U.S.—U. S. V. Janowitz, N.Y., 42 
S.Ct. 40, 2‘67 U.S. 42, (r6 L.Ed. 120. 

War aavftngB oaztULoatss with stamps 
attached 

(1) Are ‘‘obligations of the United 
States.” so as to support an indict¬ 
ment for conspiracy to defraud the 
United States and alter obligations 
of the United States.—Rossi v. U. S., 
C.C.A.Or., 278 F. 349. 

(2) A conspiracy to have posses¬ 
sion of stolen war savings stamps 
is not an offense against the United 
States, unless the stamps are the 
property of the government.—Rossi 

V. U. S., supra. 

(8) It is an offense for defendants 
to purchase war savings certificates 


with stamps affixed thereto from per¬ 
sons not authorized to sell them, 
knowing that they were not transfer¬ 
able. and were not payable to any 
one save the original purchaser, and 
to conspire to obtain blank certifi¬ 
cates and affix thereto stamps de¬ 
tached from other certificates pur¬ 
chased by defendants, and write 
thereon the name of some person 
other than any one of the defendants, 
and present them for payment.—U. 
S. V. Janowitz. N.Y.. 42 S.Ct. 40, 257 

U. S. 42, 66 L.Ed. 120. 

Knowledge of defendant 

Conviction of conspiracy to de¬ 
fraud the United States, by exercis¬ 
ing. under a certain circular issued 
by the treasury department, the pri¬ 
vilege of converting first liberty loan 
four per cent bonds into third lib¬ 
erty loan four and one-half per cent 
bonds after the time limit set out 
in the circular had expired, using 
for that purpose bonds of the United 
States deposited with the Federal 
Reserve Bank, unless It be shown 
that the accused had knowledge of 
the terms of the circular or of the 
time within which the conversion 
privilege could be exercised.—U. S. 

V. Jenks, D.C.Pa., 258 F. 763. 

44. U.S. —U. S. V. Slater, D.C.Pa., 

278 F. 266. 

Paztionlar vlolatloiui 

(1) Conspiracy by which physi¬ 
cians' prescriptions signed in blank 
were sold to druggists who dispensed 
whisky unlawfully held “conspiracy 
to defraud United States In govern¬ 
mental function.”—^Wallenstein v. U. 
S., C.C.A.N.J., 25 P.2d 708, certiorari 
denied 49 S.Ct. 13. 278 U.S. 608, 73 
L.Ed. 634. 

(2) Conspiracy to have permits is¬ 
sued contrary to the regulations, for 
purpose of withdrawing liquor for 
beverage purposes.—U. S. v. Catrow, 
D.C.N.Y., 7 F.2d 610. 

(3) Custody of garage keeper, 
holding by direction of marshal, was 
sufficient possession by United States 
to sustain proseoution, for conspir¬ 
acy to defraud the United States of 
title and possession of automo¬ 
bile. seized by marshal.—Cagle v. U. 
S., C.C.A.Tenn., 8 F.2d 746. 

(4) Defendant, who offered to pay 
other persons certain amount if they 
would get possession of automobile, 
which , had been seized by United 

1090 


States marshal, and deliver It to 
certain place, was guilty of conspir¬ 
acy to defraud the United States, 
when offerees acted on offer, al¬ 
though, after taking possession of 
automobile, they abandoned It with¬ 
out delivery at such place.—Cagle v. 
U. S., supra. 

(6) Where United States marshal 
had seized automobile used In trans¬ 
portation of intoxicating liquor, con¬ 
spiracy to deprive the United Statea 
of its title and possession was con¬ 
spiracy to defraud the United States 
of property interest, whether the au¬ 
tomobile had been obtained by legal 
or illegal seizure.—Cagle v. U. S., 
supra. 

4B. U.S.—U. S. V. 71.41 Ounces Gold 

Filled Scrap, C.C.A.N.Y., 94 P.2d 

17. 

Fraud la obtalaiag lioease 

Where corporation's license to deal 
in gold had been revoked, but asso¬ 
ciates of corporation Induced third 
person to obtain license and bought 
gold in reliance thereon, associates 
were guilty of conspiracy to defraud 
the United States.—U. S. v. 71.41 
Ounces Gold Filled Scrap, supra. 

46. U.S.—Miller v. U. S., C.C.A.N.Y., 

24 F.2d 363, certiorari denied 48 

S.Ct. 421, 276 U.S. 638, 72 L.Ed. 746. 

47. U.S.—Browne v. U. S., C.C.A. 

Mich., 290 F. 870. 

D.C.—U. S. V. Harding, 81 F.2d 663, 

65 App.D.C. 161. 

Particular ooaspiraolcs 

(1) Conspiracy among three per¬ 
sons, one of whom was acting for 
the United States in an official ca¬ 
pacity, and who agreed that he 
should purchase large quantities of 
merchandise for the United States 
from one of the other persons, for 
which he was to be paid large sums 
of money for his own benefit by the 
other persons.—U. S. v. Burke. D.C.N. 
Y., 221 F. 1014. 

(2) Conspiracy between a contrac¬ 
tor and postal officials to obtain for 
the former a contract, without com¬ 
petition, at exorbitant prices, for un¬ 
necessary articles.—In re Runkle, C. 
C.N.Y., 126 F. 096, appeal dismissed 
Runkle v. Henkel, 24 S.Ct. 862 mem. 
198 U.S. 676, 48 L.Ed. 843. 

(3) Conspiracy between an officer 
of the post-office department, charg¬ 
ed with the duty of ascertaining and 
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Defrauding corporations owned or controlled by 
the United States, A conspiracy to defraud a cor¬ 
poration owned or controlled by the United States, 
such as the Reconstruction Finance Corporation^® 
or the Emergency Fleet Corporation,^® as by pre¬ 
senting a fraudulent claim against the corpora¬ 
tion,®® is punishable as a conspiracy to defraud the 
United States; and the same is true of a conspiracy 


to purloin the property of a railroad while in the 
control of the federal government;®^ or to retain 
more than the proper share of the proceeds of a 
sale of estray freight of such a railroad.®^ 

Other cases where the acts charged were held 
sufficient to base an indictment for conspiracy to 
defraud the United States, arc cited in the note.®® 


reporting to his superior prices of 
articles needed by the department, 
and his codefendants to procure the 
purchase of the articles at more than 
they could have been bought for.— 
liOrenz v. U. S., 24 App.D.C. 337. 

(4) Falsely to pretend to comply 
with regulations of secretary of 
agriculture and by thereby silling 
hogs to government contrary to pur¬ 
poses of Agricultural Adju.«!tmcnt 
\ct.—U. S. V. Boeder, D.C Mo., 10 F. 
Bupp. 944. 

(5) To bring about a sale of war 
materiabs by bribery of a United 
States offloer, even though the mate¬ 
rials were not worth more than de¬ 
fendant bid therefor.—Browne v. U. 
S., C.C.A.Mich., 290 F. 870. 

(6) To deceive government in.spec- 
tors in the exercise of (heir official 
functions by fraudulently Inducing 
them to approve life preservers 
which did not in fact comply with 
the federal law.—U. S. v. Stoue, D. 
C.N.J., 136 F. 392. 

(7) To obtain consent of govern¬ 
ment employee to recommend substi¬ 
tute plans for construction of irriga¬ 
tion project financed by Public 
Works Administration, regardless of 
the alleged invalidity of the National 
Industrial Recovery Act.—U. S. v. 
Harding. 81 F.2d 663, 66 App.D.C. 161. 

(8) To sell to United States pigs 
as property of producers thereof 
when pigs belonged to one defendant 
who was not a producer, and thi.s 
irrespective of the validity of the 
Agricultural Adjustment Act.—XT. S. 
V. MacDonald, D.C.Mo., 10 F.Supp. 
948. 

(9) That government was not le¬ 
gally bound to fill contracts was im¬ 
material on issue of fraud in induc¬ 
ing government officer to make sub¬ 
stituted contracts.—Palter v. U. S., 
23 P.2d 420, certiorari denied 48 S. 
Ct. 528, 277 U.S. 690, 72 L.Ed. 1003. 

Dafmuies 

It has been held that a subordinate 
official of the government, charged 
with others with conspiracy to de¬ 
fraud the government, cannot escape 
the consequences of his misconduct 
in the discharge of the official duties 
Imposed on him by departmental 
rules and usages, on the ground that 
those duties were imposed by law on 
his superior in office, and therefore 
could not be lawfully intrusted to 


him.—Lorenz v. U. S., 24 App.D.C. 
337. 

48. U.S.—Danger v. U. S., C.C.A.N. 

D., 76 F.2d 817. 

ObstmotlAg nsa o€ flmds 

Money granted or loaned to state 
by Reconstruction Finance Corpora¬ 
tion or by Federal Emergency Relief 
Administrator did not coase to con¬ 
stitute funds of federal agencies, and 
persons charged with conspiracy to 
obstruct use thereof were not reliev¬ 
ed from application of statute.— 
Danger v. U. S., C.C.A.N.D., 76 F.2d 
817. 

48. U.S.—U. S. V. Union Timber 

Products Co., D.C.Wash., 269 F. 

907. 

Procuring issnance of frandnlsnt 
time checks pursuant to con.Mpiracy 
between timekeeper and a laborer at 
the ship building plant at Hog Is¬ 
land, which laborer was to cash.— 
U. S. V. Carlin, D.C.Pa., 259 F. 904. 
sa U.S.—U. S. V. Walter, Fla., 44 S. 

Ct. 10, 263 U.S. 15, 68 D.Ed. 137, 

reversing. D.C., 291 F. 662. 

51. U.S.—Fowler v. U. S., C.C.A. 

Wa.sh., 273 F. 15. 

Sa, U.S.—U. S. V. U. S. Brokerage 

& Trading Co., 262 F. 459. 

Whether government had right to 
■ell the freight was immaterial, since 
it was at least a bailee of the goods, 
and entitled to possession of the 
proceeds as against defendants.—U. 
S. V. U. S. Brokerage & Trading Co., 
supra. 

63. Particular conspiracies 

(1) Agreement between a railroad 
company and a shipper to give and 
receive rebates contrary to the In¬ 
terstate Commerce Act —U. S. v. 
Grand Trunk R. Co., D.C.N.Y., 225 
F. 283. 

(2) Execution of straw bail.—Rad¬ 
ford V. U. S.. N.Y., 129 F. 49, 63 
C.C.A. 491. 

(3) To administer corruptly an act 
of congress contrary to the true in¬ 
tent and policy thereof.—U. S. v. 
Moore, C.C.Or., 173 F. 122. 

(4) To give delilierately false in¬ 
formation regarding the linancial 
condition of a national bank, the 
fraud lessening the power of the 
federal government by failure to 
maintain in efficient condition one 
portion of the national fiscal system. 
—U. S. V. Morse. C.C.N.Y.. 161 P. 429, 
affirmed 174 F. 639, 98 C.C!A. 821, 
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I and certiorari denied 80 S.Ct. 406, 216 

U. S. 605, 54 D.Ed. 346. 

(5) To have another plead guilty 
of violation of National Prohibition 
Act and suffer penalty, instead of 
guilty person.s.—Cendagarda v. U. S., 
C.C.A.Utah, 64 F.2d 182. 

I (6) To increase the gross receipts 
of a post office on which the post¬ 
master’s salary is to be fixed liy the 
purchase of large quantities of 
stamps to be used in mailing matter 
outside of such post office is one to 
defraud the United Btates.—U. S. v. 
Foster. Mass.. 34 S.Ct. 666, 233 U.S. 
515, 58 L.Ed. 1074. reversing 211 F. 
206. 

(7) To obtain fraudulently the is¬ 
suance by the United Slates of land 
scrip in satisfaction of a confirmed 
private land claim, which scrip when 
issued could be located on public 
lands of the United Stales.—U. S. 

V. Bradford, C.C.Da., 148 F. 413. af¬ 
firmed 162 P. 616, 617, 81 C.C.A. 606, 
certiorari denied 27 S.Ct. 796, 206 U. 
S 663. 61 LEd. 1190. 

(8) To procure by bribery the 
making of a false certificate by the 
board of examining surgeons, where¬ 
by the commissioner of pensions may 
be induced to allow a fraudulent in¬ 
crease of pension.—U. S. v. Van 
Leuven, D.C.Iowu, 62 F. 62. 

(9) To procure fraudulently a pen¬ 
sion from the government.—U. S. v. 
Adler. D.C.lowa. 49 F. 736. 

(10) To procure publication of In¬ 
correct federal agricultural reports 
concerning the cotton crop of the 
current year.—Haas v. Henkel, N.Y., 
30 S.Ct. 249, 216 U.S. 462. 54 L.Ed. 
569. 17 Ann.Cas. 1112, affirming, C.C.. 
166 F. 631. 

(11) To secure the approval of the 
application of a Chinese person, de¬ 
siring temporarily to go abroad, for 
preinvesligation of his claimed mer¬ 
cantile statua, when he is not enti¬ 
tled to the same.—IT. S. v. Fung Sam 
Wing, D.C.Cal., 264 F. 500. 

(12) To secure wrongfuJly a statu¬ 
tory salary from the government 
through fraudulent impersonation.— 
Curley v. U. S., Mass., 130 P. 1. 64 
C.C.A. 369, certiorari denied 26 S.Ct. 
787, 195 U.S. 628, 49 L.Ed. 351. 

(13) To obtain, by false manifests, 
clearances for vessels which mis¬ 
stated destinations. — Hambtrrg- 
American Steam Packet Co. v. U. S., 
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(2) Combinations Not Punishable 

A combination to defraud an individuai or to obtain 
something to which one is iegaiiy entitied is not punish- 
abie as a conspiracy to defraud the United States. Oth¬ 
er combinations, such as one to induce persons subject to 
the Draft Act to refuse to register thereunder, have been 
heid not within the terms or meaning of the provision of 
the conspiracy statute under consideration. 

A conspiracy to obtain that to which one is legal¬ 
ly entitled is not punishable as a conspiracy to de¬ 
fraud the United States.*'’^ A conspiracy to de¬ 
fraud an individual is not a conspiracy to defraud 
the United States,5® and the same is true of a con¬ 
spiracy to obtain advance information of govern¬ 
ment agricultural reports before official publication, 
there being no provision of law requiring the statis¬ 
tics collected to be kept secret until the official pub¬ 
lication of the monthly reports.®® So it has been 
held that the statute is not intended for protection 
against corruption of a state election at which a rep¬ 
resentative in congress is chosen that a conspira¬ 
cy to sell surj)lus army goods contrary to agree¬ 
ment or regulation is not a conspiracy to defraud 
the United States, if it was entered into after title 
to the goods had passed to the consi)iratorsthat 
a conspiracy to defraud a military post exchange is 
not one to defraud the United States;®® and that 
a conspiracy to counterfeit a patented article in vio¬ 
lation of a federal statute, although an act of trick¬ 
ery and deception toward the public, is not punish¬ 


able as a conspiracy to defraud the United States.®® 
While it has been held by a federal district court 
and the circuit court of appeals that a conspiracy 
to prevent persons subject to registration under the 
Draft Law from registering, is a conspiracy to de¬ 
fraud the United States by obstructing a function 
of the government,®^ the supreme court has held 
otherwise.® 2 

§ 57. Conspiracy to Interfere with Exercise 
of Civil Rights 

A conspiracy to Intimidate any citizen in the exercise 
of his civil rights under the constitution or law of the 
United States, such as his right to vote, is indictable un¬ 
der Criminal Code § 19. 

United States Revised Statutes § 5508, 18 U.S. 
C.A. § 51, Criminal Code § 19, making it a punish¬ 
able offense for two or more persons to conspire to 
injure, oppress, threaten, or intimidate any citizen 
in the free exercise or enjoyment of any right or 
privilege secured to him by the constitution or laws 
of the United Stales or because of his having so 
exercised the same, has been held constitutional and 
valid.®® The statute protects any citizen, regard¬ 
less of race, against conspiracies to injure him in 
the enjoyment of the described rights and privileg¬ 
es;®^ the word “citizen” being used in its strict 
sense, as contrasted with “alien,” “inhabitant,” or 
“person.”®® The statute covers any conspiracy to 


N.T., 250 F. 747. 162 C.C.A. 79, certio¬ 
rari denied Hamburp-AmerikaniHohe- 
Packet-Pahrt Aktien-Clesellschaft v. 
U. S.. 38 S.Ct. 333, 246 U.S. 662, 62 

L. .Ed. 927. 

(14) It was no defense to a prose¬ 
cution for such conspiracy that de¬ 
fendants had no knowledge of un¬ 
lawfulness of object of their con¬ 
spiracy.—Hamburfi-Amcrican Steam 
Packet Co. v. U. S., supra. 

(15) Nor can defendants defeat 
prosecution because parties who veri¬ 
fied manifests were innocent of real 
plans of conspirators, and supposed 
that coal and supplies were to be 
carried to ports named.—Hamburg- 
American Steam Packet Co. v. U. S., 
supra. 

M. U.S.—U. 8. V. Biggs. D.C.C 0 I 0 ., 
167 F. 264. affirmed 29 S.Ct. 181, 
211 U.S. 507, 53 L.Ed. 306. 

12 C.J. P 564 note 93-94. 

55w U.S.—U. S. V. Clark. D.C.Pa., 121 

F. 190. 

601 U.S.—U. S. V. Haas. D.C.N.Y., 
167 F. 211, reversing 163 F. 908— 
Haas v. Henkel, CC.N.Y.. 166 F. 
621. affirmed 30 S.Ct. 249, 216 U.S. 
462, 54 L.Ed. 569. 

57. U.S.—U. S. V. Oradwell. R. I. 
& W. Va., 37 S.Ct. 407, 243 U.S. 
476, 61 UEd. 857, affirming, D.C. 


R. I., 234 F. 446, and D.C.W.Va., U. 

S. V. O’Toole. 236 P. 993. 

Contrary view taken U. S. v. Aczel, 

DC.Ind., 219 P. 917, affirmed 232 P. 
652. 

sa U.S.—U. S. T. Byers, C.C.A.N.Y.. 
73 P.2d 419. 

60. U.S.—Keane v. U. S., C.C.A.Va., 

272 P. 577. 

Such exchange is not a govern¬ 
mental department, but is a volun¬ 
tary association of companies, de¬ 
tachments. or other army units at 
military posts, permitted, but not re¬ 
quired, by a special regulation of the 
war department for the purpose of 
conducting for the benefit of the 
members of such units what is in ef¬ 
fect a cooperative store and place 
of entertainment, with their own 
funds, and for whose contracts and 
obligations the United States is not 
responsible, and in whose funds it 
has no interest, although its busi¬ 
ness IS conducted by an officer detail¬ 
ed for the purpose.—Keane v. U. S., 
C.C.A.Va., 272 P. 577. 

ea U.S.—U. S. v. winner, D.C.Ill., 
28 F.2d 295, affirmed in part. C.C. 
A., Winner v. U. S., 33 F.2d 607. 

81. U.S.—Firth V. U. S.. C.C.A.W. 
Va., 253 F. 36, 165 C.C.A. 56—U. 
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S. V. Galleanni, D.C.Mass., 245 F. 
•77. 

62. IT.S.—TTammerschrnidt v. TT. S., 
Ohio, 44 sen. 611. 265 U.S. 182, 68 
U.Ed. 968, reversing, C.C.A., 287 P. 
817 . 

The statement In some of the con- 

epiraej cases that “the statute Is 
broad enough ... to include any 
conspiracy for the purpose of im¬ 
pairing, obstructing, or defeating the 
lawful function of any department 
of government,” cannot be given 
such a wide moaning as to Include 
“a mere open defiance of the gov¬ 
ernmental purpose to enforce a law 
by urging persons subject to it to 
disobey it,” where no deceit, trick¬ 
ery, or dishonest means are used.— 
Ilammerschmidt v. U. S., Ohio, 44 S. 
Ct. 611, 265 U.S. 182, 68 U.Ed. 968, 
reversing C.C.A., 287 P. 817. 

83. U.S.—U. S. V. Mosley, Okl., 35 S. 

Ct. 904. 238 U.S. 383. 69 L.Ed. 1355. 
12 C.J. p 556 note 61. 

61. U.S.—Pelix V. U. S.. La., 186 P. 

685, 689. 108 C.C.A. 603. 

06h U.S.—Baldwin v. Pranks, Cal., 
7 S.Ct. 656, 120 U.S. 678L 32 L.Ed. 
766. 

Forolbls sxpnlsloa of Ohlaese 

A conspiracy to deprive Chinese 
subjects residing in a state of rights 
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prevent the exercise of any of the rights protected 
by it, or to throw obstructions in the way of exer¬ 
cising such right, or for the purpose or with intent 
to prevent its exercise,®® and the gist of the offense 
is the unlawful conspiracy ;®7 but to bring a case 
within its operation it must appear that the right, 
the enjoyment of which the conspirators intended 
to hinder or prevent, was one granted by the con¬ 
stitution or laws of the United States.®® In ac¬ 
cordance with general principles heretofore stated, 
supra § 45, a wrongful intent is an essential element 
of the offense.®® 

It is a violation of the statute to conspire to pre¬ 
vent a person from exercising the right to make ef¬ 
fectual his homestead entry to threaten or mal¬ 
treat a citizen in the custody of the officers of the 
law;'^^ to put him in involuntary servitude to 
prevent a citizen from informing the United States 
marshal of a violation of the internal revenue 
laws;"^® to hinder, oppress, and injure an office¬ 
holder in the discharge of his functions as such 
to prevent a citizen from appearing and testifying 
as a witness before a land office in a contest involv¬ 
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ing lands entered under the land laws,^® or to in¬ 
timidate or injure a citizen because of his having 
exercised his right to sue out an attachment for con¬ 
tempt, for violating an injunction granted him by 
a federal court.'^® It has, however, been held that, 
where private individuals take a pri.soner from the 
custody of the state officers and murder him to pre¬ 
vent his trial, they did not deprive him of the en¬ 
joyment, in the constitutional sense, of any right se¬ 
cured to him by the constitution or laws of the 
United States, and a charge of conspiracy under the 
statute would not lie.*^^ So, since the right of an in¬ 
dividual or corporation to produce goods to sell to 
the government, is not a right or privilege conferred 
by the constitution or laws of the United States, 
a conspiracy to prevent by force such production is 
not an indictable offense under the sUitute."^® 

Conspiracies affecting elections. It is an indicta¬ 
ble offense under the statute above referred to, to 
conspire to injure, oppress, threaten or intimidate 
any citizen in the exercise of his right, under the 
constitution or laws of the United States, to vote,*^® 
as by preparing the ballots in such a way as to make 


secured to them by treaty, by ex¬ 
pelling: them forcibly from their 
homes nnd the towns in whi<*h they 
reside, not an offense within the 
statute.—Baldwin v. Franks, Cal., 7 
S.Ct. 65(5, ll’O U.S. 67.S, 32 L.Kd. 766 

66. TT.S.—TI. S. V. Waddell, Ark, 6 
S.Ct. 35, 112 US. 76, 2S L Ed 673 
—IT. S. v. Stone, D.C.Md., JS8 F. 
836. 

67. U.S.—Carlello v. U. S., C.C.A. 
Mo., 93 F 2d 412, reversing U. S. 
V. Shannabarger, 19 F.Supp. 975— 
Walker v. tJ S., C.C.A Mo., 93 F. 
2d 383, affirming, D C., U. S. v. 
Bu<‘k. 18 F.Supp. 213, certiorari 
denied Walker v. U. S., 58 S Ct. 642, 
303 U.S. 644, 82 L.Ed. 1103, rehear¬ 
ing denied 58 S.Ct. 755, 303 U.S. 
668. 82 E.Bd. 1124, certiorari denied 
Drummond v. U. S., 58 S.Ct. 642, 
303 U.S. 644. 82 L.Ed. 1103, rehear¬ 
ing denied 58 S.Ct. 756. 303 U.S. 
668. 82 LEd 1124—Sleedle v. U. 
S.. C.C.A.Pa., 85 F.2d 867, 107 A. 
L.R. 1361. 

6a U.S.—Hodges v. U. S.. Ark.. 27 
S.Ct. 6, 203 U.S. 1, 51 L.Ed. 65— 
Haywood v. U. S., C.C.A.Ill., 268 F. 
795, certiorari denied 41 S.Ct. 449, 
256 U.S. 689, 65 L.Ed. 1172—U. S. 
V. Wheeler, D.C.Ariz., 254 F. 611, 
affirmed 41 S.Ct. 133. 254 U.S. 281, 
65 L.Ed. 270. 

12 C.J. p 666 note 63. 

Statute doaa not apply 

(1) To acts of individuals com¬ 
pelling negro citizens, by intimida¬ 
tion and force, to desist from per¬ 
forming their contracts of employ¬ 


ment.—Hodges v. U. S., Ark., 27 S.Ct. 
6, 203 U.S. 1. 61 L.Ed. 65. 

(2) Nor is the slalule violated hy 
oon.spiring to deport from Arizona 
citizens of the United Si ales some 
of whom had registered under the 
Selective S<*rviee Act, the conspiracy 
not deprixing those conspired against 
of rights secured by Const, art 4 § 
2, or the Fourteenth Amendment, the 
federal statutes against kidnapping, 
etc., being Inapplic.able, and the Se¬ 
lective Service Act not requiring reg¬ 
istrants to remain at th<'ir legal 
residences.—U. S. v. Wheeler, D.C 
Ariz., 254 F. 611, affirmed 41 S.Ct. 
133, 254 U.S. 281, 65 L.Ed. 270. 

69. U.S —rsuchanan v. U. S., Colo., 
233 F. 257. 147 C.C.A. 263. 

70, U.S.--U. S. v. Bathgate, Ohio. 
38 S.Ct. 269, 246 U.S. 220. 62 L.Ed. 
676—U. S. V. Waddell. Ark., 5 S Ct. 
35. 112 U.S. 76, 28 LEd. 673, af¬ 
firming 16 F. 221, 5 McCrary 155— 
Nixon V. U. S., CC.A.Idaho, 289 F. 
177, certiorari denied 44 S.Ct. 33, 
263 U.S. 703, 68 L.Ed. B15. 

Kot necessary to determine valid¬ 
ity of mortgage made by homestead¬ 
er before final proof or before entry, 
since the utmost that can be claimed 
in favor of such mortgage is that 
the lien of the mortgage will attach 
when title has passed from the Unit¬ 
ed States, but until such title passes 
the mortgage is a nullity, which can 
affect neither the title of the United 
States nor the homesteader’s right of 
possession.—^Nixon v. U. S., C.C.A. 
Idaho, 289 F. 177, certiorari denied 
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44 S.Ct. 33. 263 U.S. 703, 68 L.Ed. 
515. 

71. U.S.—U. S. v. Bathgate, Ohio, 
38 set. 269, 246 U.S. 220, 62 L.Ed. 
676— TiOgan v. TT. S., Trx.. 12 S.Ct. 
617, 144 US. 263, 36 LEd. 429. 

72. U.S -Smith v IT S. Mo.. 157 F. 
721, 85 C.C A. 353. oerlioiari denied 
28 S.Ct. 569, 208 U.S. CIS. 52 L.Ed. 
617. 

73. U.S.—Nicholson v. U. S., C.C.A. 
Mo . 79 F 2d 387. 

12 C.J. p 556 note 63. 

74. U.S.—U. S. V. Patrick, C C.Tenn., 
54 F. 338. 

Interference with marshal 
posse attf'mpting to make an arrest 
on legal process —U. S. v. Davis, C. 
C Tcnn., 103 F. 457, affirmed 107 F. 
753. 46 C.C A. 619. 

75. U S.—Foss v. U. S , C.C.A.Mont., 
266 F. 881. 

76. U.S.—U. S. v. Lancaster, C.C.Ga., 
44 F. 896, 10 L.n.A 333. 

77. U.S.—U. S. v. Pow^cll, Ala., 29 
S.Ct. 690, 212 IT.S. 564, 53 L.Ed. 
653, affirming 151 P. 648. 

78h U.S.—St. John v. U. S., C.C.A. 
Ill., 268 F. 808—Haywood v. U. S., 
C.C.A.Ill., 268 P. 796. certiorari de¬ 
nied 41 S.Ct. 449, 256 U.S. 689, 65 
L.Ed. 1172; St. John v. U. S., 268 
F. 808. 

79. U.S.—U. S. V. Bathgate. Ohio, 
38 S.Ct. 269, 246 U.S. 220, 62 L.Bd. 
676—U. S. V. Pleva, C.C.A.N.Y., 66 
F.2d 529. 

I 12 C.J. p 556 note 56. 
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it difficult for a citizen to vote for his candidate.®® 
So it has been held an offense under the statute for 
state election officials to conspire to deprive a citi¬ 
zen of the right to vote on account of race or coU 
or;®i to destroy or change ballots,®2 although the 
ballots were not tampered with before the polls 
closed;®® to count, record, and return ballots false¬ 
ly or to omit the returns from certain precincts 
at an election of congressmen.®® On the other 
hand, it has been held that the statute does not cov¬ 
er all offenses that may be committed at an elec¬ 
tion, or all unlawful acts which alter the result 
thereof, but protects only the right of an individual 
to vote,®® and that it docs not apply to an agree¬ 
ment and acts thereunder to change votes already 
cast, in order to insure the success of candidates fdr 
the state legislature on rccoiint.®^ Presidential elec¬ 
tors are state officers, not federal officers, and a con¬ 
spiracy to injure citizens in their right to vote for 
presidential electors, and to have their votes count¬ 
ed as cast, is not a conspiracy to deprive a citizen 
of a right granted by the constitution or laws of the 
United States.®® So it has been held that the stat¬ 
ute does apply to a conspiracy to bribe voters at an 
election,®® or to compass the defeat of certain can¬ 
didates for the nomination for United States sena¬ 
tor, by causing illegal voting for an opposing can¬ 
didate at a nominating primary election.®® It has 
also been held that a conspiracy to threaten a voter 
to use efforts to have sentence pronounced against 


him in a case pending against him for sentence was 
not a criminal conspiracy to intimidate him in the 
free exercise of his right to vote.®^ 

§ 58. Conspiracy to Deprive of Equal Protec¬ 
tion of Laws 

A federal statute, now repealed, punishing conspir¬ 
acies to deprive any person or class of persons of the 
equal protection of the laws or of equal privileges or 
Immunities under the laws, was held unconstitutional as 
applied to such conspiracies within a state. 

A federal statute, which has been repealed, mak¬ 
ing it a punishable offense for two or more persons 
in any state or territory to conspire for the pur¬ 
pose of depriving, either directly or indirectly, any 
person or class of persons of the equal protection of 
the laws or of equal privileges or immunities under 
the laws was held unconstitutional as applied to 
conspiracies within a state against a citizen,®® and 
also as applied to conspiracies within a state against 
aliens to deprive them of treaty rights.®® 

§ 59. Conspiracy to Charge Person with Com¬ 
mission of Crime 

A conspiracy to charge a person with the commission 
of a crime is indictable at common law. Under some 
statutes the charge must be in a court of criminal Juris¬ 
diction, or, formally, by Information or complaint. 

It is an indictable offense at common law to con¬ 
spire falsely to charge a person with the commis¬ 
sion of a crime,®^ such as a charge that he is the 


80. tT.S.—U. S. V. stone, D.C.Md., 188 
F. 836, 840. 

81. XJ.S.—Guinn v. U. S., Okl., 35 S. 
Ct. 926. 238 U.S. 347, 59 L.Ed. 1340. 
L..R.A.1916A 1124. 

88. U.S.—U. S. v. Clark, D.C.Mo., 19 
F.Supp. 981. 

83. U.S.—U. S. v. Clark, supra. 

84. U.S.—Walker v. U. S., C.C.A.Mo., 
93 F.2d 383, afflrmingr, D.C., U. S. 
V. Buck, 18 F.Supp. 213, certiorari 
denied Walker v. U. S.. 58 S.Ct. 642, 
303 U.S. 644, 82 L.Ed. 1103, rehear¬ 
ing denied 58 S.Ct. 755, 303 U.S. 
668, 82 L.Ed. 1124, certiorari de¬ 
nied Drummond v. U. S., 58 S.Ct. 
642, 303 U.S. 644, 82 L.Ed. 1103, re¬ 
hearing denied 58 S.Ct. 756. 303 U. 
S. 644, 82 L.Ed. 110.3—U. S. v. Ple- 
va, C.C.A.N.Y., 66 P.2d 629. 

85k U.S.—U. S. V. Mosley, Okl., 35 

S.Ct. 904. 238 U.S. 383, 59 L.Ed. 
1355. 

86L U.S.—U. S. v. Bathgate, Ohio. 38 

S.Ct. 269, 246 U.S. 220. 62 L.Ed. 
676—Steedle v. U. S.. C.C.A.Pa., 85 
F.2d 867, 107 A.L.R. 1361—U. S. 
v. Kantor, C.C.A.N.Y., 78 F.2d 710. 

87. U.S.—Steedle v. U. S.. C.C.A.Pa., 
85 F.2d 867. 107 A.L.R. 1361. 

88 . U.S.—Walker v. U. S., C.C.A.Mo., 


93 F.2d 383, affirming, D.C., U. S. 

V. Buck. 18 F.Supp. 213, certiorari 
denied Walker v. U. S., 68 S.Ct. 642, 
303 U.S. 644, 82 L.Ed. 1103, reheai^ 
ing denied 58 S.Ct. 755, 303 U.S. 
668, 82 L.Ed. 1124, certiorari de¬ 
nied Drummond v. U. S., 58 S.Ct. 
642, 303 U.S. 644, 82 L.Ed. 1103, 
rehearing denied 58 S.Ct. 756, 303 
U.S. 668, 82 L.Ed. 1124. 

88. U.S.—U. S. V. Bathgate, Ohio, 

38 S.Ct. 269, 246 U.S. 220, 62 L.Ed. 
676. 

sa U.S.—U. S. V. Gradwell, R. I. ft 

W. Va.. 37 S.Ct. 407, 243 U.S. 476, 
61 L.Ed. 857, affirming, D.C.R.I., 
234 P. 446, and D.C.W.Va., U. S. v. 
O'Toole, 236 P. 993. 

81. U.S.—U. S. V. Welch, D.C.R.I., 
243 F. 996. 

88. U.S.—U. S. V. Harris, Tenn., 1 

S.Ct. 601, 106 U.S. 629, 27 L.Ed. 
290. 

83. U.S.—Baldwin v. Franks, Cal., 
7 S.Ct. 666, 120 U.S. 678, 82 L.Ed. 
766. 

94, Me.—State v. Walker, 82 Me. 
195. 

Mich.—People v. Dyer, 44 N.W. 987, 
79 Mich. 480. 

N.Y.—Elkin V. People, 28 K.Y. 177. 
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Pa.—Commonwealth v. Mack, 170 A. 

429, 111 Pa.Super. 494. 

“Notwithstanding the injury In¬ 
tended to the party against whom 
such a confederacy is formed may 
perhaps be Inconsiderable, yet the 
association to pervert the law, in 
order to procure It. seems to be a 
crime of a very high nature, and 
Justly to deserve the resentment of 
the law.”—Callan v. Wilson, D.C.. 
8 S.Ct. 1301, 1307, 127 U.S. 640. 82 
L.Ed. 223. 

Zmplloatiaff pbysloiaii la sale of aar- 
ootios 

(1) In prosecution for conspiracy 
to defame physician, where defend¬ 
ants had caused physicians' chauf¬ 
feur to be arrested for alleged sale 
of narcotics, intending to implicate 
physician in sale, whether there was 
reasonable ground for chauffeur's ar¬ 
rest was Immaterial, since chauf¬ 
feur's arrest was merely designated, 
in indictment, as an overt act in 
furtherance of conspiracy to defame 
physician.—State v. Loog, 179 A. 623, 
13 N.J.Misc. 536, affirmed State r. 
Henry. 188 A. 918, 117 N.J.Law 442. 

(2) It was no defense that arrest 
of physician's chauffeur for alleged 
sale of narcotics was allegedly too 
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father of an illegitimate child.®® This is so whether 
the purpose be to extort money,®® or to injure in 
reputation or character;®*^ and it is not necessary 
that there should have been any intention to pro¬ 
cure an indictment or legal process against him.®® 
Under the terms of some statutes, there must be a 
conspiracy to charge or indict a person, or to pro¬ 
cure him to be charged or indicted, in a "court of 
criminal jurisdiction,” or by an information or com¬ 
plaint.®® 

§ 60. Conspiracy to Violate Morality or De¬ 
cency 

It Is an indictable offense to conspire to seduce a 
woman or procure sexuai intercourse with her through a 
pretended marriage, or to induce her to become a prosti¬ 
tute. A conspiracy to keep a house of prostitution is also 
indictable. 

Although seduction and prostitution are not in¬ 
dictable at common law, it is an indictable offense 
to conspire to procure a woman to lead a life of 
prostitution.! It is likewise an offense to conspire 
to seduce a woman, 2 or to procure sexual inter¬ 
course with her through a pretended marriage.® 
A conspiracy to keep a house of prostitution is also 
an indictable offense.^ As heretofore shown, supra 
§ 47 b, although two persons who agree to commit 
adultery or fornication with each other cannot be 
indicted for consjuracy to commit that act, neverthe¬ 
less, as pointed out in that section, a conspiracy to 
commit adultery, where the combination is not con¬ 
fined to the immediate parties to the intended crime, 
may be indictable. 


§ 61. Conspiracy to Injure Trade or Com¬ 
merce 

A conspiracy to commit acts Injurious to trade or 
commerce is indictable. 

A conspiracy to do an illegal act injurious to the 
public trade, in violation of a statute expressly de¬ 
nouncing such a conspiracy, is indictable, whatever 
the means employed,® and the object of the conspir¬ 
acy may be any illegal act, not necessarily criminal, 
which by reason of the combination has a harmful 
effect on .society and the public.® So, under a stat¬ 
ute punishing a conspiracy to commit an act injuri¬ 
ous to trade or commerce,*^ a conspiracy to depress 
the value of the capital stock of a corporation dealt 
in on the stock exchange, is indictable.® Combina¬ 
tions in re.straint of trade as constituting monopolies 
at common law, or as unlawful under federal and 
state anti-trust statutes, are discussed in the C.J.S. 
title Monopolies §§ 15-85, also 41 C.J. p 99 note 9- 
p 178 note 33. 

§ 62. Conspiracy to Obstruct or Pervert Jus¬ 
tice or Hinder the Execution of Law, 

a. In general 

b. Obstructing course of judicial pro¬ 

ceedings 

c. Obstructing administration of election 

laws 

a. In General 

A combination for the purpose of obstructing justice 
or the administration of the laws, or forcibly to ob¬ 
struct the execution of federal laws. Is a criminal con¬ 
spiracy. 


remote to affect physician, where de¬ 
fendants also caused printing of 
newspaper article containing state¬ 
ments and Innuendos intended to im¬ 
plicate physician in sale, and to 
cause public to believe that physi¬ 
cian was party to sale.—State v. 
Loog, supra. 

95. N.J.—Johnson v. Stale, 26 N.J. 
Law 813, affirmed 29 N.J.Law 463. 

86. Mass.—Commonwealth v. Nich¬ 
ols, 134 Mass. 531. 

N.J.-—Patterson v. State, 40 A. 773, 
62 N.J.Law 82. 

12 C.J. p 568 note 64. 

97. N.J.—State v. Hlckling, 41 N.J. 
Law 208, 32 Am.P. 198. 

98. Mass.—Commonwealth v. Tib¬ 
betts, 2 Mass. 536. 

99. Cal.—People v. Shawn, 13 P.2d 
866, 125 Cal.App. 56. 

Pa.—Commonwealth v. Mack. 170 A. 

429, 111 Pa.Super. 494. 

"To be charged’* 

In a statute making it punishable 


falsely to indict another for any 
crime, or to procure another to he 
charged or arrested for any crime, 
the words **to be charged” mean a 
formal charge by information or 
complaint.—People v. Shawn, 13 P. 
2d 886. 125 Cal.App. 55. 

1. Iowa.—State v. Mitchell, 128 N. 

W. 378, 149 Iowa 362. 

Pa.—Commonwealth v. Bluestone, 47 
Pa.Super. 60. 

8. N.C.—State v. Powell. 28 S.E. 625, 

121 N.C. 636. 

12 C.J. p 667 note 43. 

8L N.C.—State v. Wilson, 28 S.E. 416, 
121 N.C. 660. 

12 C.J. p 667 note 44. 

A Utah.—People v. Hampton, 9 P. 
608, 4 Utah 268. 

5. Ill.—People V. Glassberg, 168 N. 

E. 103, 326 Ill. 379. 

Participation by corporate ettoers 
(1) Conspiracy to do illegal acts 
injurious to public trade, by filing 
I false statements to qualify corporate 
I stock or securities for sale, could 
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be committed by others than corpo¬ 
rate officers.—People v. Glassberg, 
supra. 

(2) Corporate officers could “file” 
documents required to qualify stock 
or securities for sale to public, as 
alleged in indictment for conspira¬ 
cy to do illegal acts injurious to 
public trade.—People v. Glassberg, 
supra. 

6 . 111.—People V. Glassberg, supra. 

7. Zn Hew York under Pen.L. art 
64 H 680 subd 6, making it a misde¬ 
meanor to conspire to commit any 
act injurious to trade or commerce, 
the gist of the offense is an agree¬ 
ment to prevent competition, regard¬ 
less of the intention of the parties, 
the prevention of competition being 
an “act injurious to trade” within 
the statute.—Paine Lumber Co. v. 
Neal, D.C.N.Y., 212 P. 269, affirmed 
214 F. 82, 130 C.C.A. 522. 

8. N.Y.—^People v. Goslin. 78 N.Y.S. 

I 620, 67 App.Dlv. 16, affirmed 68 N. 
I E. 1120, 171 N.Y. 627. 
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Any confederacy or combination, the purpose of 
which is to obstruct the due course of justice or the 
due administration of the laws, is an indictable con¬ 
spiracy,® whether the object of the conspiracy is 
to obstruct the administration of statutory law or of 
the common law,!® and whether the object is to ob¬ 
struct the course of public justice in a civil or crim¬ 
inal proceedinf^.!! Thus it is an offense to impede 
an officer of the law in the discharge and perform¬ 
ance of his duty;!2 to prevent by force the execu¬ 
tion of a warrant;!® to procure or permit the es¬ 
cape of a prisoner,!^ or prevent an arrest;!® to har¬ 
bor or conceal a person for whose arrest a federal 
warrant has been issued, with knowledge of its is¬ 
suance;!® to make an unlawful use of legal proc¬ 
ess ;!'^ to cause an illegal arrest and imprisonment;!® 


or to bribe a member of a legislative body.!® go a 
conspiracy with or among public officials' not to per¬ 
form their official duties relative to enforcing the 
criminal laws, is indictable as a conspiracy to ob¬ 
struct justice, an indictable offense at common law.®® 
On the other hand, it has been held that the act 
of the purchaser of a homestead relinquishment in 
withholding it from filing which he has a legal right 
to do is not an interference with the due adminis¬ 
tration of the law, such as may sustain a charge 
of conspiracy.®! 

Other illustrations of conspiracies to obstruct the 
administration of justice are given in the note.®® 

Forcibly obstructing execution of federal laws. 
United States Criminal Code § 6, Comp.St. § 10170, 


9. U.S.—Craig v. U. S., C.C.A.Cal.. 

81 P.2d 816, certiorari dismissed 
56 S.Ct. 670. 21)8 U.S. 637, 80 L. 
Ed. 1371, and Weinblatt v. U. S., 
56 S.Ct. 671, rehearing denied Craig 
v. U. S., 83 F.2d 450, cerl loniri de¬ 
nied 56 S.Ct. 051). 298 U.S. 690, 80 
KEd. 1408, rehearing denied 67 S. 
Ct. 6. 299 U.S. 620, 81 U.Ed. 467, 
certiorari denied Weinblatt v. U. 
S.. 56 S.Ct. 959, 298 U.S. 600. 80 
L.Ed. 1408, rehearing denied 57 S. 
Ct. 6, 299 U.S. (520, 81 L.Ed. 457. 
Ky.—Commonwealth v. Donoghue, 63 
S.W.2d 3. 8. 250 Ky. 343, citing 
Gorpns Juris. 

Mich.—People v. Tenerowlcz, 253 N. 

W. 296, 266 Mich. 276. 

Minn.—State v. Townley, 182 N.W. 

773, 149 Minn. 5, 17 A.L.K. 253. 

12 C.J. p 565 note 11. 

IOl N.J.—Stale v. Dougherty, 93 A. 
98, 86 N.J.Law 525, reversed on 
other grounds 96 A. 56, 88 N.J.Law 

209, L.R.A.1916C 991. 

Pa.—Commonwealth v. Stambaugh. 
22 Pa.Super. 386. 

11. Ky.—Commonwealth v. Dono- 
ghue, 63 S.W.2d 3, 8, 250 Ky. 343, 
citing CorpnB JnriB. 

S.C.—State V. De Witt, 20 S.C.L. 282, 
27 Am.D. 371. 

la. Me.—State v. Ripley, 31 Me. 386. 
12 C.J. p 566 note 20. 

13. Me.—State v. McNally, 34 Me. 

210, 56 Am.D. 651. 

14. U.S.—U. S. ex rel. Silverstein v. 
Hecht, D.C.N.Y., 10 F.2d 370, af¬ 
firmed, C.C.A., U. S. ex rel. Didato 
V. Hecht, 10 F.2d 371—Ex p. Ly¬ 
man, D.C.Wash., 202 P. 303. 

Tex.—Kipper v. State, 62 S.W. 420, 
42 Tex.Cr. 613. 

15. U.S.—Davis v. U. S., Tenn., 107 
F. 753, 46 C.C.A. 619. 

lei U.S.—Pulbright v. U. S., C.C.A. 

Mo., 91 F.2d 210. 

XnowlBdga aa aMBntlal element 
Evidence of general malevolence 
Is insufficient if the epecifle knowl¬ 


edge required by statute is lacking. 
—Fulbright v. U. S., C.C.A.Mo., 91 F. 
2d 210. 

Personating another 

An agreement whereby one of the 
defendants, who had been sentenced 
to the workhouse for a violation of 
an act of congress, and who was at 
liberty on bail, agreed to pay anoth¬ 
er defendant a fixed sum of money 
to surrender himself at the work- 
house and serve the sentence, the 
convicted defendant meanwhile re¬ 
maining in hiding, was a conspirncy 
to commit an offense against ihc 
United States, either by violation of 
Cr.Code 8 141. Comp.St. 8 10311, mak¬ 
ing it an offense to conceal a person 
against whom process has been is¬ 
sued. or certainly against Judiciiil 
Code. 8 368. Comp.St. 8 1245, making 
it a contempt criminally punishable 
to disobey or resist the lawful pro«- 
css of the United States court.—Dis- 
kind V. U. S.. C.C.A.Obio, 281 F. 47, 
28 A.L.K. 1377. certiorari denied 43 
S.Ct. 93. 260 U.S. 731, 67 L.Ed. 486. 

17. Ill.—Slomer v. People, 25 Ill. 
70, 76 Am.D. 786. 

Mont.—Finlcn v. Heinze, 73 P. 123, 
28 Mont. 548. 

18. Mo.—State v. Davies, 80 Mo.App. 
239. 

19. N.J.—State v. Dougherty, 93 A. 
98, 86 N.J.Law 525, reversed on 
other grounds 96 A. 56, 88 N.J. 
Law 209, L.R.A.1916C 991. 

Pa.—Commonwealth v. Richardson, 
79 A. 222, 229 Pa. 609, affirming 42 
Fa.Super. 337. 

80l Mich.—People v. Tenerowlcz, 253 
N.W. 296, 266 Mich. 276. 

Permitting honeee of 111 fame to op¬ 
erate 

Conspiracy with or among public 
officials to permit the keeping and 
operation of houses of ill fame is a 
criminal conspiracy.—People v. Ten- 
erowicz, 253 N.W. 296, 266 Mich. 276. 
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' 21 . U.S.—Fain v. U. S.. S.D., 209 P. 

525, 126 C.C.A. 347. 

28^ Particnlar conspiracies obstmet- 
Ing Justice 

(1) Agreement between a candi¬ 
date for office with another that, if 
the latter would procure his appoint¬ 
ment, he would administer the duties 
of the post at the will of the person 
procuring his appointment.—People 
V. Squire, 20 Abb.N.Cas, NY.. 368. 

(2) Distribution of circular.s urg¬ 
ing disobedience of all injunctions — 
People V. Makvirla, 231 N.Y.S. 279. 
224 App.Dlv. 419. 

(3) To defraud devisees by de¬ 
struction of a will.—State v. De Wilt, 
20 S.C.L. 282. 27 Am.D. 371. 

(4) To enforce payment of a debt 
from the wages of iiibor by a pro¬ 
ceeding expressly prohibited by stat¬ 
ute.—Commonwealth v. Stambaugh, 
22 Pa.Super. 386. 

(5) To obtain a fraudulent divorce. 
Ill.—Cole V. People, 84 111. 216. 
N.Y.—People v. Flack, 26 N.E. 267, 

125 N.y. 324, 11 L.R.A. 807. 

(6) To obtain money from a corpo¬ 
ration by means of an unfoundi'd and 
fraudulent lawsuit.—State v. Bacon. 
61 A. 653. 27 R 1. 252. 

(7) To prevent personal service of 
summons in mortgage foreclosure 
suits, and to charge <‘erlain transfers 
in pursuance of the conspiracy.— 
People v. Spiro, 129 N.Y.S. 193, 71 
MJsc. 362. 

(8) To teach publicly that men 
should not enlist in the military or 
naval forces of the United States, or 
that citizens of the state should not 
aid the United States in carrying on 
war.—Slate v. Townley, 182 N.W. 
773. 149 Minn. 6, 17 A.L.R. 253. 

(9) To withdraw by connivance a 
person from an insane asylum to 
which he had duly been committed as 
a lunatic, by order of court.—Drew 
V. Thaw, N.H., 35 S.Ct. 137, 235 U. 
S. 432, 69 L.Ed. 302. 
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denounces conspiracies to use force to prevent, hin¬ 
der, or delay the execution of any law of the United 
States, and it has been held that a joint resolution 
of congress declaring a state of war to exist be¬ 
tween the United States and Germany was a “law*' 
within the meaning of the statute but a con¬ 
spiracy to prevent by force private individuals from 
producing goods to fulfill their contracts with the 
government is not within the statute.24 The pur¬ 
pose of the conspiracy must be forcible resistance 
to the authority of the United States while attempt¬ 
ing to carry the law into execution, and a conspir¬ 
acy merely to set the law at defiance is not punish¬ 
able under the statute nor does the statute ap¬ 
ply to forcible obstruction of the Selective Service 
Act and the Espionage Act, the penal provisions of 
which provide specifically for the punishment of all 
obstructions of the recruiting and enlistment serv¬ 
ice. and repeal pro tanto Criminal Code § 6.26 

Violation of Espionage and Selective Sennee 
Acts. Under the Espionage Act punishing conspir¬ 
acies to obstruct recruiting when the United States 
is at war, a conspiracy to obstruct recruiting by per¬ 
suasion is indictable.27 Such a conspiracy is indict¬ 
able even if no means are agreed on specifically to 
accomplish the object, it being sufficient that the 
parties agree to work for a common purpose.2^i 
A conspiracy to resist the enforcement of the Se¬ 


lective Service Act, when, to obtain that object, an 
attempt was to be made, if necessary, to supplant 
the administration with a provisional government, 
is a conspiracy within the statute denouncing con¬ 
spiracies to destroy or overthrow the government,2^ 
and it is immaterial that the conspiracy was entered 
into before the passage of the Selective Service Act, 
if it continued up to and after the time the Act be¬ 
came cffcctivc.26 Whether a conspiracy to induce 
persons not to register under the Draft Act is a 
conspiracy to defraud the United States is discussed 
supra § 56 c. 

b. Obstructing Course of Judicial Proceedinga 

A conspiracy to obstruct the course of Judicial pro- 
ceedingc la an indictable offense. 

It is an offense to conspire to delay a criminal 
prosecution by bribing officials to fabricate evi- 

dence,22 or give false evidence to procure false 

testimony for use in divorce proceedings not yet 
commenced to induce witnesses to suppress evi¬ 
dence,26 or not to appear at the trial ;26 to deter 
by force or intimidation any party or witness from 
attending or testifying in any court of the United 
Stales, or to influence the verdict, presentment, etc., 
of any grand or petit juror,27 or to pack a jury.26 
So a conspiracy to obstruct and imjiede the due 
course of justice in an action in the courts of the 
United States by subornation of perjury,22 or by 


23 . U.S.—Well.*; v. 17. S.. Wash.. 257 
F. 606, 168 C.C.A. 555 

24 . U.S.~-St. .John v. U. S., C.C.A. 

111., 268 F. 808—HM.Vwood v. U S.. 

C.C.A.TIL. 2C8 F. 795. rortiornri de¬ 
nied 41 S.Ct. 449. 256 U.S. 689. 65 
L.Ed. 3172. 

Force mnst be need asralnst govern¬ 
ment oillcerB charged with the duty 
of enforcing the laws.—^Ilavwood v. 
U. S., C.C.A.Tll., 268 F. 795. certio¬ 
rari denied 41 S Ct. 449, 256 U.S. 
689, 65 L.Ed. 13 72. 

25 . U.S.—Baldwin v. Franks. Cal., 
7 S.Ct. 656, 120 IT S 678, 32 L.Ed. 
766—Anderson v. U. S., C.C.A.Kan., 
273 F. 20, certiorari denied 42 S. 
Ct. 56, 257 U.S. 647, 66 L Ed. 416. 

26 . U.S.—St. John v. U. S. CCA. 

111., 268 F. 808—H.Tywood v. U. 

5., C.C.A.111.. 268 F 795. certio¬ 
rari denied 41 S.^M. 449. 256 U.S. 
689. 66 L.Ed. 1172. 

27 . U.S.—O'Connell v. U. S.. Cal.. 40 
S.Ct. 444, 253 U.S. 142. 64 L.Ed. 
827—Schenck v. U. S.. Pa., 39 S.Ct. 
247, 249 U.S. 47. 63 L.Ed. 470. 

Newspaper articles 

Articles published in German lan¬ 
guage newspaper relative to Wall 
Street's having forced country into 
European war, to England’s control¬ 
ling the country, and to the draft 


as a measure it was excusable to 
r(‘sist, were held to furnish basis 
for conviction of writer on count 
charging conspiracy between him and 
another, both having been enganed in 
preparation and publication of news¬ 
paper, to violate Espionage Act,— 
Frohwerk v. U. S.. Mo.. 39 S.Ct. 249, 
249 US. 204. 63 L Ed. 561. 

28. U.S —^Frohwerk v. U. S., supra 

29. U.S—Bryant v. U. S., Tex.. 257 
F. 378. 168 C.C.A. 418, affirming, 

D.C.. U. S. V. Bryant, 245 F. 682. 

levying war against United States 
It is a con.spirucy to commit trea¬ 
son by levying war against the Unit¬ 
ed States, to conspire to prevent al¬ 
together the enfoic'emcnt of a stat¬ 
ute thereof.—Bryant v. U. S, supra. 

30. U.S.—Bryant v. U. S., supra. 

31 . Hawaii.—Territory v. Desha, 31 
Hawaii 474. 

32 . S.C.—State v. De Wilt, 20 S.C.T-. 

282, 27 Am.l>. 371. 

33. S.C.—State v. De Witt, supra. 

12 C.J. p 565 note 16. 

34 . N.Y.—People v. McCue, 260 N. 
Y.S. 161, 139 Misc. 790. 

35. N.T.—People v. Chase, 16 Barb. 
495. 

S.C.—State V. De Witt, 20 S.C.L. 

283, 27 Am.D. 371. 
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36. TIL—Tedford v. People, 76 N.E. 
60. 219 Ill. 23. 

12 C.J. p 565 note 17. 

37. US—U. S. V. Shively. D.C.Va., 
15 FSupp. 107. 

Statute construed 

(1) The statute, 18 IT.S.C A. § 242, 
Criminal Code § 136, is not limited 
to prohibition of conspiracies to in¬ 
fluence verdict.s "by force, intimida¬ 
tion or threats,” such words modify¬ 
ing only words "to deter.”—U. S. v. 
Shively, supra. 

(2) Words, "conspiring to intimi¬ 
date parly, witness or juror,” in 
heading of statute, penali/Jng con¬ 
spiracy to deter parties or witness¬ 
es from attending court or testifying 
by force, intimidation or threat, or 
to infl-uence jurors’ verdu't, as print¬ 
ed in criminal code to describe con¬ 
tents of section, does not indicate 
that intimidation is element of of¬ 
fense of influencing verdict, such 
heading not being part of statute en¬ 
acted by congress.—U. S. v. Shively, 
supra. 

38. Ill.—Gallagher v. People, 71 N. 

E. 842, 211 Ill. 158. affirming 110 
Ill.App. 250—O’Donnel v. People. 41 
lll.App. 23. 

39. U.S.—Outlaw v. U. S., C.C.A.Tex., 
81 F.2d 805, certiorari denied 66 
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bribing a United States attorney to dismiss a crim¬ 
inal prosecution,^® is a conspiracy to commit an of¬ 
fense against the United States, within United 
States Criminal Code § 37; but a conspiracy to im¬ 
pede the administration of justice by inducing a 
witness to claim his lawful privilege against self- 
incrimination is not a conspiracy to commit a 
crimc.^i 

A request by an attorney for defendant to ob¬ 
tain from a witness for the prosecution a sworn 
retraction of her testimony before the grand jury, 
if the attorney believed such testimony was false, 
was not an attempt to obstruct the administration 
of justice so as to form a basis for a conspiracy 
charge.^ 2 erroneous statement regarding a fact 

in a pleading or affidavit in the litigation of a con¬ 
troversy does not subject the maker to a criminal 
prosecution for an interference with the due admin¬ 
istration of the law.^2 

c. Obstructing Administration of Election Laws 

It Is an indictabis offense to conspire to obstruct 
the administration of the election laws. 

A conspiracy to tamper with or fraudulently sub¬ 
vert the fair procedure in, or the just returns of, a 
public election is indictable at common law^^ or un¬ 
der statutes making it an offense to conspire to com¬ 
mit any act for the perversion or obstruction of 
justice or the due administration of the laws,^® or 
to interfere in any manner with an election officer 
in the discharge of his duties.^® Hindering or ob¬ 
structing citizens in the exercise of their right to 
vote, as interference with exercise of civil rights. 


has been discussed supra § 57. 

§ 63. Conspiracy to Injure in Person or Repu¬ 
tation 

A combination formed for the purpose of Injuring 
a person in person or reputation Is indictable. 

A conspiracy to commit an assault and battery is 
an indictable offense at common law^*^ and some¬ 
times is made so by statute.^* As stated supra § 
59, it is an indictable offense to charge a man with 
the commission of a crime for the purpose of injur¬ 
ing his character. It has also been held that, al¬ 
though a mere verbal calumny or slander is not 
indictable, a combination among several to destroy 
the reputation of an individual by such means con¬ 
stitutes a criminal offense.*® On the other hand, it 
has been held that a conspiracy to slander a person 
is not indictable unless there is combined with it 
the imputation of an offense punishable as a crime.®® 

§ 64. Conspiracy to Procure or Prevent Mar¬ 
riage 

It It an Indictable offense to conspire to procure or 
prevent a marriage by fraudulent or unlawful means. 

A combination for the purpose of procuring a 
marriage by fraudulent or unlawful means is an 
indictable conspiracy.®^ It is also an indictable of¬ 
fense at common law to conspire to assist a female 
infant to escape from her father^s control with a 
view to marry her against his will.®2 Sq ^ conspir¬ 
acy to cause it falsely to appear that a person is 
married in order to prevent him from contracting 
marriage is an indictable offense.®® 


S.Ct. 747, 298 U.S. 665, 80 L.Ed. 
1389. 

12 C.J. p 565 note 40. 
fltabomsrtloB of perjury 

A charsre of conspiracy to commit 
offense ac^inst United States by vio- 
latingr statute making penal a sub¬ 
ornation of perjury was held not in¬ 
valid as against contention that in¬ 
ducing by one person of another to 
swear falsely could not be conspira¬ 
cy to violate such statute.—Outlaw v. 
U. S., supra 

4a U.S.—Felder v. U. S., C.C.A.N.T., 
9 F.2d 872, certiorari denied 46 S. 
Ct. 348. 270 U.S. 648, 70 L.Ed. 729. 
Authority of oflloer 

Since a United States attorney has 
authority to dismiss a criminal pros¬ 
ecution, a conspiracy could be form¬ 
ed to procure such officer to dismiss 
a prosecution.—^Felder v. U. S., su¬ 
pra. 

41. U.S.—U. S. V. Herron, D.C.Cal., 
28 F.2d 122. 

4a U.S.—Harrington v. U. S., C. 
C.A.Iowa. 267 P. 97. 


43. U.S.—Fain v. U. S., S.D., 209 F. 
625, 126 C.C.A. 347. 

44. Mass.—Commonwealth v. Ro¬ 
gers, 63 N.E. 421. 181 Mass. 184. 

12 C.J. p 566 note 39. 

45. Cal.—People v. Stone, 267 P. 644, 
84 Cal.App. 96. 

N.Y.—^People ex rel. Childs v. Knott. 
178 N.y.S. 321, 187 App.Div. 604, 
37 N.y.Cr.R. 462, reversing 172 N. 
y.S. 249, 104 Misc. 378, 37 N.Y.Cr. 
R. 91, and affirmed 127 N.E. 329. 
228 N.Y. 608. 

12 C.J. p 567 note 40. 

Bpeclflo intent to violate law or in¬ 
jure another need not be proved in 
prosecution for conspiracy to falsify 
election returns.—^People v. Stone, 
257 F. 644, 84 Cal.App. 96. 

4a U.S.—Ex p. Coy, Ind., 8 S.Ct. 

1263. 127 U.S. 731. 32 L.Ed. 274. 
47. Pa.—Commonwealth v. Putnam,* 
29 Pa. 296. 

Oonaplraoy to angaga in a pxlia 
fight is a conspiracy to commit a 
crime, and as such Indictable.— Se- 
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vine V. State, 30 N.E. 621, 49 Ohio 
117, 15 L.R.A. 616. 

4a Me.—State v. Ripley. 31 Me. 386. 
Under the Kantuoky statute 

It is a criminal offense to com¬ 
bine for the purpose of intimidating, 
alarming, disturbing, or injuring any 
person; the gravamen of the offense 
being the felonious purpose.—Sebree 
V. Commonwealth, 86 S.W.2d 282, 260 
Ky. 526—Slaven v. Commonwealth, 
248 S.W. 214, 197 Ky. 790. 

49. Mass.—Commonwealth v. Hunt. 

4 Mete. Ill, 38 Am.D. 346. 

12 C.J. P 669 note 74. 

Sa N.J.—State v. Hickling, 41 N.J. 
Law 208, 32 Am.R. 198. 

51. Ala.—State v. Murphy, 6 Ala. 
766, 41 Am.D. 79. 

Pa.—Respublica v. Hevice, 2 Yeates 
114. 

sa Pa.—Mifflin v. Commonwealth, 6 
Watts & S. 461, 462, 40 Am.D. 527. 

sa Mass.—Commonwealth v. Water¬ 
man, 122 Mass. 4a 
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§ 65. Conspiracy to Injure in Property, Busi¬ 
ness, or Calling in General 

A conspiracy to injure a person In his property, busi¬ 
ness, or calling, is an indictable offense. 

A conspiracy to injure a person in his business, 
calling, or property,®^ accompanied by some overt 
act in furtherance thereof,jg ^n indictable of¬ 
fense, as is a conspiracy willfully and maliciously to 
injure and destroy the property of another but 
an agreement among managers of theaters to re¬ 
fuse admission to a theatrical critic and his forcible 
exclusion from their theaters, was not a conspiracy 
to do an unlawful act, where the agreement was 
not made for the purpose of preventing the critic 
from exercising his lawful calling, but the motive 
was merely a dislike and disapproval of his writ¬ 
ings.®^ A combination of persons to injure another 
without any just cause, such as an injury that is not 
an incidental effect of promoting the legitimate in¬ 
terests of the members of the combination, is a 
conspiracy to inflict a malicious injury on another, 
at common law,®® and under statutes making it an 
offense willfully or maliciously to injure another in 
his business.®® However, it has been held that sev¬ 
eral persons, conducting independent business en¬ 
terprises, may, in the absence of a statute, combine 
to control prices for the purpose of promoting their 
individual interests, and in their operations to that 
end impoverish a rival and drive him out of busi¬ 
ness, there being no malicious intent in their con¬ 
duct, using the term in the sense of malice in law.®® 
A provision in a statute denouncing conspiracies to 
injure the business or property of another, that as¬ 
sociations of farmers, gardeners, or dairymen en¬ 
gaged in making collective sales, are not conspira¬ 
cies, does not invalidate the statute.®^ A combina¬ 
tion to prevent by force private individuals from 
producing goods to fulfill contracts with the United 
States is not a conspiracy to injure citizens in the 
exercise of civil rights, as stated supra § 57; nor is 
it a conspiracy to obstruct the execution of a law of 
the United States, as stated supra § 62 a. 


§ 66. Conspiracy to Injure Another by Fraud¬ 
ulently Preventing His Employees 
from Working 

A eonipiracy to Injure a person by fraudulently pre¬ 
venting his employees from working is indictable. 

. Examine Pocket Parts for later cases. Conspira¬ 
cies to prevent the employment or procure the dis¬ 
charge of workmen, by strikes or boycotts, are dis¬ 
cussed infra §§ 70, 71. 

§ 67. Conspiracy to Prevent Laborers from 
Working by Force and Intimidation 

A conspiracy to use force or intimidation to prevent 
workmen from working Is an indictable offense. 

A combination of workmen to prevent other 
workmen from working, by force, violence, or in¬ 
timidation directed against them is an invasion of 
their right to sell their labor on such terms as they 
please, and an indictable conspiracy at common 
law,®2 and under a statute making it an offense for 
any person, by threats, intimidation, force, or coer¬ 
cion of any kind, to hinder or prevent a person 
from engaging in or continuing in any lawful work 
or employment either for himself or as a wage 
worker, or who shall attempt so to hinder or pre¬ 
vent.®® 

Use of force and intimidation in connection with 
strikes and boycotts is discussed infra §§ 70, 71. 

§ 68. Conspiracy to Induce Breach of Con¬ 
tract 

A conspiracy among employees who have left their 
employment to Induce other employees to break their 
contract of employment may constitute a criminal con¬ 
spiracy. 

It has been held to be a criminal conspiracy for 
employees whose employment is at an end to com¬ 
bine for the purpose of inducing other employees 
to break their contracts of employment by leaving 
the employment before the term thereof has ex¬ 
pired.®^ 


64L Ky.—Bustler v. Huphes, 101 S. 

W.2d 917, 267 Ky. 200. 

N.T.—Grand Shoe Co. v. Children’s 
Shoe Workers* Union, 187 N.Y.S. 
886 . 

12 C.J. p 669 note 76. P 673 note 48. 
Conaplracy to destroy vessels 

Where It did not appear that de¬ 
fendants, who conspired by destroy¬ 
ing with Infernal machines ships car¬ 
rying munitions to the Allies to raise 
insurance rates and thus aid Ger¬ 
many, intended only to attack in¬ 
sured vessels, the conspiracy does 
not fall within Cr.Code, |! 296, de¬ 
nouncing “conspiracy to destroy any 


vessel with intention to injure the 
underwriters,’’ but is within Cr.Code 
§ 298, as a conspiracy to despoil the 
owners.—Daeche v. U. S., N.Y., 250 
F. 566, 162 C.C.A. 682. 

55. Ky.—Bustler v. Hughes, 101 S. 
W.2d 917, 267 Ky. 200. 

6& Md.—Lanasa v. State, 71 A. 1058, 
109 Md. 602. 

57. N.Y.—People v. Flynn, 100 N. 

Y.S. 31, 114 App.Div. 678, revers¬ 
ing 99 N.Y.S. 198, 49 Misc. 328, 
and affirmed in 82 N.E. 169, 189 N. 
Y. 180, 12 N.Y.Ann.Cas. 420, 21 
N.Y.Cr. 449. 


58. Wls.—State v. Huegin, 86 N.W. 
1046, 110 Wls. 189, 62 L.R.A. 700. 

59. Wls.—State y. Huegin, supra. 

60. Wls.—State v. Huegin, supra. 

61. Ill.—People V. Mangano, 188 N. 
E. 475, 354 Ill. 329. 

68 . Vt.—Slate v. Stewart, 9 A. 669, 
69 Vt. 273, 59 Am.R. 710. 

Wis.—Fischer v. State, 76 N.W. 694, 
101 Wls. 23. 

03. Wis.—Fischer v. State, supra. 

64. U.S.—U. S. v. Stevens, C.C.Me., 
27 F.Cub.No. 16,392, 2 Hask. 164. 
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§ 69. Conspiracy to Prevent Competition at 
Auction 

Examine Pocket Parts for later cases. 

§ 70. Strikes 

a. Lawfulness in general 

b. Purposes 

a. Lawfulness in General 

A combination to strike is not uniawfui unless the 
primary object is to injure others In their calling or 
business or unjustly deprive them of their liberty of 
action. If the purpose is to enforce a fine assessed by 
a labor union on an employer, It Is an Indictable con¬ 
spiracy. 

Although it was said in some of the earlier deci¬ 
sions that it was an indictable offense at common 
law for workmen to combine to raise their wages, 
and that “a combination of workmen to raise the 
price of labor, or of employers to depress it, was 
unlawful, because [it was considered that] such 
combination interfered with the price which would 
otherwise be regulated by supply and demand,^’®® 
this doctrine never obtained much foothold in this 
country and was expressly repudiated in an early 
Massachusetts decision as not adapted to prevailing 
conditions in this country.®*^ In the absence of spe¬ 
cial circumstances, wherein it is unlawful to 
strike,®^ the general right of workmen to strike, if 
the purpose is lawful and the strike is conducted in 
a lawful manner, is now recognized.®^ The lawful¬ 
ness of a strike depends, not only on the means used 
to render it effective, but also on its object.’^® A 
combination to quit work is lawful only where its 
purpose is to obtain for the parties a benefit which 
they can lawfully claim,*^^ and if the primary object 
is to injure others in their business or calling, or to 
deprive them of their liberty of action without just 

cause, it is unlawful.^^ 

Right to injunctive relief against strikes is treat¬ 
ed in C.J.S. title Injunctions § 147, also 32 C.J. p 
162 note 2iS-p 167 note 12. 


Strikes as violation of anti-trust laws are dis¬ 
cussed in C.J.S. title Monopolies § 79, also 41 C.J. 
p 169 note 4-p 170 note IS. 

b. Purposes 

(1) In general 

(2) To prevent employment or procure 

discharge of nonunion men 

(1) In General 

Unless restrained by contract, employees are not 
guilty of criminal conspiracy in striking to obtain higher 
pay, better working conditions, or other legitimate ad¬ 
vantages. 

Unless restrained by contractual relations,’^^ 
workmen may, without rendering themselves liable 
to a criminal prosecution for conspiracy, strike, or 
quit work in concert, for the purpose of maintaining 
or advancing the rate of wages, or of procuring 
shorter hours of employment, or of obtaining any 
other legitimate advantage and as long as the 
strike is for a Icgkimate purpose, the fact that in¬ 
jury results to the employer does not alter the char¬ 
acter of the act and render it unlawful.'^® 

To enforce payment of fine against employer. 
Where members and officers of a labor union enter 
into a combination to induce plaintiff’s employees to 
strike, and to induce others willing to enter his 
service not to accept employment from him, until 
he has paid a fine imposed on him by the union, and 
carry out the purpose of such combination, they are 
guilty of a criminal conspiracy.^® 

(2) To Prevent Employment or Procure Dis¬ 

charge of Nonunion Men 

It It not a criminal conspiracy to strike or threaten 
to strike in order to prevent the employment or procure 
the discharge of nonunion men; but a combination is 
indictable where it arbitrarily procures the discharge 
of nonunion men or prevents them from obtaining em¬ 
ployment by strikes or threats of strikes; or does such 
acts In order to compel nonunion men to join their union, 
although there is contrary authority as to the latter 
proposition. A strike to procure the discharge of non¬ 
union men for refusal to pay fines assessed by the 
union is unlawful. 


65. N.Y.—People v. Fisher. 14 Wend. 
9, 28 Arn.D. 601. 

66. Pa.—Cote v. Murphy, 28 A. 190. 
159 Pa. 420, 429. 39 Am.S.R. 686, 23 
Li.R.A. 135. 

67. Mass.—CommonweaUh v. Hunt, 
4 Mete. Ill, 38 Arn.D. 346. 

68. U.S.—Rees v. U. S., C.C.A.Md., 
95 F.2d 784. 

69. Conn.—State v. Stockford, 58 A. 
769. 77 Conn. 227, 107 Am.S.R. 28. 

N.Y.—People v. Marcus, 97 N.Y.S. 

32£, 110 App.Div. 255. 

12 C.J. p 570 note 68. 


TO. Conn.—State v. Stockford, 58 
A. 769, 77 Conn. 22.7, 107 Am.S.R, 
28. 

71. U.S.—U. S. v. Cassidy, D.C.Cal., 
67 F. 698. 

72. U.S.—II. S. V. Cassidy, D.C.Cal., 
67 F. 698. 

Conn.—State v. Stockford. 58 A. 769. 
77 Conn. 227, 107 Am.S.R. 28. 

12 C.J. p 570 note 95. 

73. U.S.—U. S. V. Stevens, C.C.Me., 
27 F.Ca8.No.l6.392. 2 Hask. 164. 

Conn.—State v. Stockford, 58 A. 769, 
77 Conn. 227, 107 Am.S.R. 28. 
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74. Conn.—State v. Stockford, 58 A. 

769, 77 Conn. 227. 107 Am.S.R. 28. 
12 C.J. p 670 note 98. 

Corpua Juris statomait as to the 
rieht to strike for the purpose of se- 
curingr leritimate advantagre has been 
cited in an action to set aside a con¬ 
tract made between a manufactur- 
inj? concern and a labor union.—Mai- 
sel V. Sigman, 205 N.Y.S. 807. 814. 
123 Mlsc. 714. 

7Bb Conn.—State v. Stockford, 68 A. 

769, 7T Conn. 227, 107 Am.S.R. 28. 
78. Mo.—State v. Dalton, 114 8.W. 
11J2, 134 Mo.App. 617. 
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Although it was held in an earlier decision, with¬ 
out qualification, that it is an indictable conspiracy 
for workmen to combine and notify their employer 
that they will quit his employment unless other 
workmen in his employ are discharged.'^^ the rule 
as laid down by other authorities is that it is com¬ 
petent for members of a labor union to refuse to 
work with nonunion men, and that it is not a crim¬ 
inal conspiracy to strike or threaten to strike in 
order to prevent the employment or procure the 
discharge of nonumon men.78 Nevertheless, mem¬ 
bers of a union acting in combination have no right 
to refuse to work with men not belonging to their 
union from purely arbitrary causes, and to use the 
power of their association to procure the discharge 
of such men from employment, or to prevent them 
from obtaining employment, by strikes or threats 
of strikes, and acts of this character render the 
members of such a combination liable to indictment 
for a criminal conspiracy.’^® Where the motive is 
to secure efficient and skilled fellow workmen, a 
combination among workmen to refuse to work with 
tliose who do not belong to their union, and by 
strikes or threats of strikes to procure their dis¬ 
charge, does not render the members of the com¬ 
bination liable to indictment.^® 

To compel workmen to join union. A strike or 
threat of a strike by mctnl>crs of a union to compel 
the discharge from enifiloyrnent of other workmen 
unless they join the union has in some cases been 
held lawful.^^ In other cases, it has been held that 
the refusal of a workman to join a union when re¬ 
quested furnished no justification, in law, for an 
agreement among the members of a union to pro¬ 
cure his discharge from employment and to prevent 
his obtaining or retaining other employment by 
strikes or threats of strikes or for the execution of 
such agreement, and that a conspiracy to do such 
acts renders the members criminally liable.*® 

To enforce payment of fines. Strikes to procure 
the discharge of men not members of the union to 
which the strikers belong because of their refusal 
to pay a fine imixised by the union for an alleged 
infraction of its rules arc unlawful, and those tak¬ 


ing part therein are guilty of a criminal conspira¬ 
cy.** 

§ 71. Boycotts 

a. In general 

b. Combinations to prevent employer 

from obtaining or retaining labor 

c. Combinations to cause loss of patron¬ 

age 

d. Combinations to withhold patronage 

or deprive of employment 

a. In General 

Boycotts are generally held to be Indictable con¬ 
spiracies at common law, and under some statutes. 

Boycotts within the definition given, supra § 12, 
arc very generally declared k) be criminal conspira¬ 
cies at common law and indictable as such, as op¬ 
pressive to the individual, injurious to the prosperity 
of the community, and subversive of the peace and 
good order of society.*^ So, also, they are punish¬ 
able under statutes making it an offense for any 
person to threaten or to use any means to intimidate 
any person against his will to do or to abstain from 
doing awy act which such person has a legal right 
to do,*® or to use threats or intimidation to prevent 
a person from continuing in or not accepting em¬ 
ployment.*® Such acts arc not legalized by statutes 
which make lawful the peaceable cooperation of 
workmen to maintain or advance the rate of wa¬ 
ges.*"^ While a boycott may be, and frequently is, 
accompanied by force, violence, or threats of vio¬ 
lence, it is not necessary that these acts be pres¬ 
ent.** Boycotts as violation of anti-trust laws are 
discussed in the C.J.S. title Monopolies § 79, also 
41 C.J. p 170 notes 18-22. Boycotts, picketing, and 
blacklisting as grounds for injunctive relief arc dis¬ 
cussed in the C.J.S. title Injunctions §§ 140-146, al¬ 
so 32 C.J. p 167 note 19-p 185 note 22. 

b. Combinations to Prevent Employer from Ob¬ 

taining or Retaining Labor 

A combination among workmen to injure a person’s 
business by causing his employees to leave his em¬ 
ployment or to prevent others from entering into such 


77. N.J.—State ▼. Donaldson, 32 N. SB. Vt.—State v. Dyer, 32 A. 814, 67 769, 77 Conn. 227, 107 Am.S.R. 28— 

J.Law 151, 90 Ara.D. 649. Vt. 690. State v. Glidden, 8 A. 890, 65 Conn. 

78. N.Y.—People v. Marcus, 97 N.Y. 83. N.Y.—People v. Melvin. 2 Wheel. 46, 3 Am.S.R. 23. 

S. 3‘22, 110 App.Div. 255. Cr. 262. 88 . Vt.—State v. Stewart, 9 A. 659, 

12 C.J. p 571 note 6. 84. Ill.—People v. Curran, 207 Ill. Am.R. 710. 

79 . Vt.—State v. Dyer, 32 A. 814, 67 App. 264, affirmed 121 N.E. 637. 87. N.Y.—People v. Smith. 10 N.Y. 

Vt. 690. Va.—Crump’s Case, 6 S.E. 620, 84 Va. St. 730, 5 N.Y.Cr. 509, affirmed 16 

12 C.J. p 671 note 7. 927, 10 Am.S.R. 895. N.Y.St. 17, 6 N.Y.Cr. 292, affirmed 

80. Maas.-Commonwealth v. Hunt, Vt.-Slate v. Stewart 9 A. 659, 59 17 N.E. 871, 110 N.Y. 633. 

4 Mete. Ill, 38 Am.D. 346 (dictum). ®®- Conn.—State v. Stockford, 58 A. 

81. N.Y.—People v. McFarlln. 89 N. ^ ® 769. 77 Conn. 227, 107 Am.S.R. 28. 

y.S 627, 43 Misc. 691. ®5- Conn.—State v. Stockford, 66 A. 12 C.J. p 672 note 36. 
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employmant* by threata, violence, or Intimidation, la 
a criminal conspiracy; but It Is not unlawful to Induce 
workmen to leave their employment or to prevent others 
from accepting employment, if only peaceable persuasion 
Is used. 

A combination among workmen to injure anoth¬ 
er’s business by causing his employees to abandon 
their employment or to prevent other workmen from 
entering his employment by the use of force, threats, 
or intimidation has uniformly been held to be an 
indictable conspiracy.®® Intimidation within this 
rule is not limited to threats of violence; a menac¬ 
ing or threatening attitude toward those whom it 
is designed to coerce is intimidation, although noth¬ 
ing is actually said or done.®® It has been held, 
however, that where a committee from a union vis¬ 
its a place where members of the union are work¬ 
ing and notifies them that the demand of the union 
has been refused by the employer and they must 
therefore quit work in accordance with the by¬ 
laws of the union, the notice is not such a “hinder¬ 
ing” of the members from working as will make 
the committee liable for criminal conspiracy within 
a statute making it punishable as a criminal conspir¬ 
acy to “hinder” persons who desire to work for their 
employer from so doing.®^ 

Picketing. Picketing, accompanied by force, vio¬ 
lence, threats, abusive language, or intimidation, 
apart from the mere number of the pickets station¬ 
ed, designed to prevent workmen from continuing in 
or accepting employment with the party against 
whom the acts are designed to operate is unlawful, 
and a combination to do these acts is a criminal con¬ 
spiracy.®® 

Peaceable persuasion. The members of a labor 
union on strike have a right to assemble and agree 
to use their persuasive powers in a peaceable way 
to induce others to join their organization, or, by 
the same means, to persuade others not to take their 
jobs.®® So, if the object of a combination of work¬ 


men is lawful, as for instance a strike for some 
purpose which the law does not condemn, the mem¬ 
bers of the combination may without rendering 
themselves liable to indictment for a criminal con¬ 
spiracy use peaceable persuasion, argument, or en¬ 
treaty to induce workmen in the employ of the par¬ 
ty at whom the combination is aimed to cease work¬ 
ing for him,®^ provided this would involve no breach 
of contract on the part of those so persuaded.®® 

c. Oombinations to Cause Loss of Patronage 

A combination which uaet or contemplates the use 
of force or intimidation to prevent prospective customers 
from patronizing the boycotted person is indictable; but 
where the object Is lawful, members of a combination 
may use peaceable persuasion, or may picket in a peace¬ 
able manner, in order to discourage patronage. 

A combination which uses or contemplates the use 
of force or violence to prevent prospective custom¬ 
ers from patronizing the party boycotted is an in¬ 
dictable conspiracy.®® Such, also, is the case, al¬ 
though there is some authority to the contrary,®^ 
where the means used or contemplated to render the 
boycott effective consist in threats directed against 
the customers of the party boycotted, that the mem¬ 
bers of the combination will withdraw their patron¬ 
age from them if they patronize such party,®® or 
will cause strikes in their establishments,®® or will 
in turn coerce their customers into withholding their 
patronage from them.i 

Peaceable persuasion or picketing. Where the ob¬ 
ject sought to be gained by a combination is law¬ 
ful, it is not unlawful or criminal for members of 
the combination to use peaceable persuasion and ar¬ 
gument to induce customers of the person against 
whom the acts of the combination arc directed to 
withhold their patronage from him.® Labor or¬ 
ganizations have a right to appeal to the community 
and request that they withhold patronage from one 
who does not give fair compensation for labor.® 
Peaceful picketing of the employer’s premises in 


89. Vt.—state v. Stewart, 9 A. 569, 
69 Vt. 278. 69 Am.R. 710. 

12 C.J. p 673 notes 48, 49. 

9a N.T.—People v. Kostka, 4 N.T. 
Cr. 429. 

91 . Pa.—Commonwealth v. Sheriff, 
16 Phila. 393. 

98. Conn.—State v. Stockford, 58 A. 

769, 77 Conn. 227, 107 Am.S.R. 28. 
Ind.--Davis v. State, 161 N.E. 376, 
880, 200 Ind. 88. 

Ky.—^Alsbrook v. Commonwealth, 60 
S.W.2d 22, 243 Ky. 814. 

“Nowhere in the law have we found 
any authority for the picketing: of 
the residence of a person employed 


at a factory where a strike is in 
progrress."—Davis v. State, supra. 

93. Ky.—Commonwealth v. Compton. 
82 S.W.2d 813, 259 Ky. 666—AIs- 
bpook V. Commonwealth, 60 S.W.2d 
22. 248 Ky. 814. 

94. Mo.—State v. Dalton. 114 S.W. 
1132, 134 Mo.App. 617. 

Pa.—Commonwealth v. Sheriff, 16 
Phila. 393. 

96. N.Y.—People v. Kostka, 4 N.T. 
Cr. 429—People v. Wllzlg, 4 N.T. 
Cr. 403. 

96. N.Y.—People v. Wilsls, 4 N.Y. 
Cr. 403. 

97 . N.C.—State v. Van Pelt, 49 S.E. 
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177, 136 N.C. 633, 68 L.R.A. 760. 
1 Ann.Cas. 495. 

bS. Conn.—State v. Olidden, 8 A. 
890, 66 Conn. 46. 3 Am.S.R. 23. 

99. U.S.—U. S. v. Cassidy. D.C.Cal., 

67 F. 698. 

1. Conn.—State v. Glidden. 8 A. 890, 
66 Conn. 46, 3 Am.S.R. 23. 

Va.—Crump’s Case, 6 S.E. 620, 84 Va. 
927. 10 Am.S.R. 895. 

a. Cal.—People v. Armentrout, 1 P. 

2d 666. 118 Cal.App. 761. 

N.Y.—People v. Radt, 71 N.Y.S. 846, 
16 N.Y.Cr. 174. 

3. N.Y.—^People v. Radt, supra. 
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an endeavor to discourage patronage is not unlaw- 
ful.< 

d. Oomliinations to Withhold Patronage or De¬ 
prive of Employment 

Member! of a combination may agree to ceaie pat¬ 
ronizing a person and execute such agreement without 
liability to Indictment; but it it an Indictable conspiracy 
to combine to cause the discharge of other workmen, or 
to prevent their employment by threats to prevent their 
employers from obtaining labor, or by threatening to 
coerce customers into withholding their patronage. 

An agreement by members of a combination to 
cease to patronize a certain person, and the car¬ 
rying out of such agreement, does not render the 
members liable for criminal conspiracy, even though 
it may tend to diminish the profits of the person 
against whom the agreement is directed.® However, 
it is an indictable conspiracy for workmen to com- 
l)ine to cause the discharge of other workmen or to 
prevent their obtaining employment by threats that 
they will prevent their employers or possible em¬ 
ployers from obtaining the labor necessary to carry 
on their business,® or that the combination will co¬ 
erce customers or the general public into withhold¬ 
ing their patronage from such employers, or possible 
employers, by threats that the combination will, in 
turn, cause injury to their business if its demands 
are not complied with.^ 

§ 72. Miscellaneous Combinations or Con¬ 
spiracies 

Combinations other than those already mentioned 
have been held to be, or not to be, indictable conspiracies 
according to the purpose contemplated or the means em¬ 
ployed to carry out such purpose. 

A conspiracy to use the automobile of another 
without his consent is indictable,® as is a conspiracy 


between a physician and another to commit a sane 
person to an insane asylum.® An indictment will lie 
for a conspiracy to enter on the premises of another 
and to hold and keep possession of the same;^® al¬ 
though on the other hand it has been held that 
where the object of a conspiracy is to commit a 
mere civil trespass on land, it is not criminal.^^ 
So, where two persons confederate to intimidate an¬ 
other, and send him an anonymous letter through 
the mail with a “black hand" drawing on it, direct¬ 
ing him to get out of a certain locality and stay out, 
they violate a statute making it an offense to send a 
threatening letter anonymously or signed by anoth- 
er.i2 The assignor and assignee of a claim assigned 
in violation of the statute may be indicted for con¬ 
spiracy;^® but the acceptance by a state treasurer 
of salary paid from an insurance fund for services 
as custodian of the fund, even if he was legally en¬ 
titled to a less amount under a proper construction 
of the statute, did not constitute an indictable con¬ 
spiracy between him and the insurance commission¬ 
er.^* 

Violation of Alien Land Laws. An agreement be¬ 
tween two or more persons, which, if carried out 
would violate the provisions of the California Alien 
Land Act, is an indictable conspiracy, even though 
the acquisition of land by an alien was not made a 
punishable offense but an assignment by a Chi¬ 
nese subject of an option to purchase agricultural 
land to a person eligible to hold land is not a con¬ 
spiracy to violate the act.i® 'Po convict of conspira¬ 
cy under the Washington Alien Land Law, a cor¬ 
rupt agreement to permit an alien to have an inter¬ 
est in land other than a residential use must ex- 
ist.^*^ 


4. Okl.—Tn re Sweltzer, 162 P. 1134, 
13 Okl.Cr. 154. 

6. N.Y.—People v. MtFarlin, 89 N. 

Y.S. 527, 43 Misc. 691—People v. 
Koslka, 4 N.Y.Cr. 429. 

6. Vt.—State v. Dyer, 32 A. 814, 67 
Vt. 690. 

Zn Alabama, the Anti-Boycott Act, 
declarini: f 7 uilty of a ml.sdeineanor 
one who uses force, threats, or other 
means of intimidation to prevent any 
person from enKagrin? in any lawful 
occupation, contemplates only the 
protection of a person in the pursuit 
of any lawful occupation, whether 
already actually entered upon or not. 
—Burt V. State, 48 So. 851, 159 Ala. 
134, 144. 

7. Conn.—Slate v. Qlidden, 8 A. 890, 
55 Conn. 46, 3 Am.S.R. 23. 

N.Y.—People v. McFarlln, 89 N.Y.S. 
627. 43 Misc. 691. 

a S.C.—State V. Davis, 70 S.E. 811, 
88 S.C. 229. 84 I..R.A.,N.S.. 296. 


9. Ma.ss.—Karjavainen v. Bus well, 
194 N.E. 295, 289 Mass. 419. 

10. Pa.—Wilson v. Com., 96 Pa. 56. 

11. N.II.—State V. Straw, 42 N.H. 
393. 

18. Ky.—Commonwealth v. Morton, 
131 S.W. 506. 140 Ky. 628, Ann. 
Cas.l912B 484. 

13. Pa.—^Commonwealth y. Miller, 
12 Pa.Dist. 75. 27 Pa.Co. 178. 

14b Ky.—Commonwealth v. Dish- 
man, 24 S.W.2d 668, 232 Ky. 686. 

15. Cal.—Ex parte Y. Akado, 207 P. 
245, 188 Cal. 739. 

Pnrpose of act forbidding conspir¬ 
acies to violate the act, was to pre¬ 
vent attempts to create relations be¬ 
tween inelii^ible aliens and other per¬ 
sons whereby the title to land would 
be taken by any other person and 
the use enjoyed by the alien, and, in 
a prosecution under such section, it 
was immaterial that the agreement 
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on which the indictment was based 
created a trust in favor of the alien 
which could not be enforced.—Ex 
parte Y. Akado, supra. 

Intentional acts to carry out con- 
trnct to convey land to corporation, 
majority of whose stockholders were 
aliens inelif^ible to citizenship, con¬ 
stituted "conspiracy.’' — California 
Della Farms v. Chinese American 
Farms, 278 P. 232, 207 Cal. 792— 
California Delta Farms v. Chinese 
American Farms, 278 P. 227, 207 Cal. 
298. appeal dismissed 50 S.Ct. 67, 280 
U.S. 620, 74 L.Ed. 590. 

Conspiracy to hay# one of partiM 
commit forgery is not a necessary 
element of conspiracy to violate 
Alien Band Law.—People v. Entri- 
ken. 288 P. 788, 106 Cal.App. 29. 

le. Cal.—Mott V. Cline, 253 P. 718, 
200 Cal. 434. 

17- Wash.—State y. McQonigle. 268 
P. 16, 144 Wash. 262. 
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§ 73. Persons Liable 

a. In general 

b. Persons incapable of committing sub¬ 

stantive offense 

a. In (General 

A person or corporation aiding In the execution of a 
conspiracy with knowledge thereof is indictable although 
not present at the place or within the state where the 
offense was committed; but a person who does not Join 
In the unlawful agreement is not liable even if he com¬ 
mits an overt act. Failure to prevent the execution of 
a conspiracy may render a person liable if he had knowl¬ 
edge of the conspiracy, and aided its execution. An em¬ 
ployer and employee may conspire together. Conspira¬ 
tors are liable for acts of a third person performed under 
their direction without knowledge of the conspiracy. 

As hereinbefore stated, supra § 39, mere knowl¬ 
edge of a conspiracy, without participation therein, 
does not make one a conspirator, but one who, with 
such knowledge, does any act to further the object 
of the conspiracy is criminally liable as a parly 
thereto;^® and, while knowledge of the purpose of 
the conspiracy is essential, knowledge of the mem¬ 
bership, the part played by the other members, or 
the division of the spoils is immaterial.^® 

The fact that some of the conspirators were im¬ 
mune from prosecution under the statute, because 
they were striking employees, did not absolve from 
criminal liability other persons, not immune under 
the statute, who joined with the strikers in the con¬ 
spiracy.®® A person may be liable for a conspiracy, 


notwithstanding the part he takes is a subordinate 
one,®^ and although it was to be executed at a re¬ 
mote distance from the other conspirators.®® Pris¬ 
oners paying jail officers for the privilege of leav¬ 
ing the jail at various times are parties to a con¬ 
spiracy to disobey writs of commitment and to vio¬ 
late the statute relative to escapes.®® The fact that 
one of the con.spirators was an employee of another 
conspirator does not preclude there being a con¬ 
spiracy between them; and until there is an affirm¬ 
ative withdrawal from the conspiracy by the serv¬ 
ant, his acts bind his employer and fellow conspira¬ 
tor.®^ Criminal conspirators arc liable for the acts 
of a third person, performed by their procurement 
and direction, although he has no knowledge of the 
conspiracy; if they are acting through him, their 
guilty knowledge gives character to the act, not 
his.25 

One who does not join in an agreement to violate 
a federal law is not liable as a conspirator, even if 
he commits an overt act, although he may, under the 
federal statutes, be punished as a principal in the 
commission of the substantive offense, without par¬ 
ticipation in the agreement.®® While the failure of 
an officer to prevent the carrying out of a conspira¬ 
cy may make him a party thereto,®'^ mere acejuies- 
cence or failure to perform a duty will not make an 
officer or other person a party to a consjiiracy unless 
he acts or fails to act with knowledge of the pur¬ 
pose of the conspiracy, and with a view to aid it.®^ 


18. U.S.—Miller v. U. S.. C.C.A.Or., 

95 P.2d 492—Coates v. U. S.. C.C. 
A.Cal., 59 F.2d 173—Vaccaro v. 
Collier, D.C.Md., 3« P.2d 862. modi¬ 
fied on other grounds, C.C.A., 61 F. 
2d 17—Anstess v. U. S., C.C.A.lnd., 
22 F.2d 594. 

Del.—State v. Cole, 114 A. 201, 1 W. 

W.Harr. 279. 

Abaenoe of knowledere 

Where brokers engaged in a mail 
fraud in the sale of stock also dealt 
in good securities, one who merely 
wrote the bulletins and market let¬ 
ters sent out by the brokers, which 
were intrinsically much like ordinary 
literature coming from reputable 
brokers’ offices, could not be convict¬ 
ed of participation in the scheme to 
defraud, without proof that he was 
aware of the fraudulent purpose in 
maintaining his department.—U. S. 
V. Dubrin. C.C.A.N.Y., 93 F.2d 499, 
certiorari denied Dubrin v. U. S., 58 
S.Ct. 644, 303 U.S. 64 6. 82 L.Ed. 1107. 
and Weinstein v. U. S.. 58 S.Ct. 644, 
303 U.S. 646. 82 L.Ed. 1107. 
Sarbovlag eoaapiratora 

In prosecution for conspiracy to 
assault and rob mail truck driver, 
defendant, who, although not pres¬ 
ent at time of robbery, harbored con¬ 


spirators at his house both before 
and after robbery, and was connected 
by co-corispirator’.s testimony with 
planning of crime, was properly in¬ 
dicted us a principal, where stolen 
money was found buried in lawn 
near his house.—Rettich v. U. S., C. 

C. A.Mass., 84 F.2d 118. 

Zf criminally connected with any 
branch of conspiracy involving sto¬ 
len automobiles, either as principal 
or abettor, accused would be guilty 
of entire conspiracy, under National 
Motor Vehicle Theft Act, 18 U.S.C. 
A. § 408.—Loftus V. U. S.. C.C.A.Ill., 
46 F.2d 841. 

19. U.S.—Marino v. U. S., C.C.A.Cal.. 

91 F.2d 691—Coates v. U. S., C.C.A. 
Cal., 69 F.2d 173—Allen v. U. S.. 
C.C.A.lnd., 4 P.2d 688, certiorari 
denied Hunter v. U. S.. 46 S.Ct. 
352, 267 U.S. 697, 69 L.Ed. 806, 
Mullen V. U. S., 45 S.Ct. 353, 267 
U.S. 598, 69 L.Ed. 806, and John¬ 
son V. U. S., 46 S.Ct. 609, 268 U. 
S. 689, 69 L.Ed. 1158. 

D. C.—Mendelson v. U. S.. 68 F.2d 
632, 61 App.D.C. 127. 

80. Pa.—Commonwealth v. Hoffman, 
157 A. 221, 103 Pa.Super. 433. 
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81. D C.—Mendelson v. U. S.. 68 F. 

2d 632. 61 App.D.C. 127. 

12 C.J. p 579 note 32. 

88. Tex.—State v. Racine Sattley 
Co., Civ.App., 134 SW. 400. 

83. U.S.—U. S. v. lloftman. D.C.Ill . 
13 F.2d 269, affirmed. C C.A., Hoft- 
man v. U. S., 13 F.2d 278, certio¬ 
rari dismissed 57 S.Ct. 755, 296 U. 
S. 666, and affirmed, C.C.A., West¬ 
brook V. U. S., 13 F.2d 280. 

84. U.S.—Hyde v. U. S.. D.C., 32 S. 
Ct. 793, 225 US. 347, 56 L.Ed. 1111, 
Ann.Cas.l914A 614. 

Porto Rico.— U. S. v. Cerecedo, 6 Por¬ 
to Rico Fed. 626. 

85. D.C.—Hyde v. U. S.. 35 App.D.C. 
451, certiorari granted 31 S.Ct. 
228, 218 U.S. 681, 54 L Ed. 1207, 
and affirmed 32 S.Ct. 793, 225 U.S. 
347. 56 L.Ed. 1114, Ann.Cas.l914A 
614. 

88. U.S.—Marino v. U. S., C.C.A.Cal., 

91 F.2d 691. 

87. U.S.—Burkhardt v. U. S., C.C.A. 
Ohio, 13 F.2d 841. 

38. U.S.—Luteran v. U. S., C.C.A. 

Mo.. 93 F.2d 395, affirming, D.C.. 
U. S. V. Buck. 18 P.Supp. 213, ccr- 
I tiorari denied Luteran v. U. S., 58 
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b. Persons Incapable of Oommitting Substan¬ 
tive Offense 

One who is incapable of committing the offense 
which is the object of the conspiracy may be criminally 
liable for conspiracy to commit it. 

As hereinbefore stated, supra § 47 b, an agree¬ 
ment to commit a crime may conslitiitc a conspira¬ 
cy, although one of the parties could not commit the 
contemplated crime. It follows that such party, as 
well as his co-conspirators, is indictable for con- 
spiracy.29 So, persons who are not bankrupts may 
be guilty of a conspiracy to conceal property of 
the bankrupt from the trustee, although the sub¬ 
stantive offense of concealing the property could be 


committed only by a bankrupt.*® 

§ 74. --Acts of Coconspirators 

A conspirator is criminally responsible for the acts of 
his co-conspirators which are committed in furtherance 
of the common design and follow incidentally as the nat¬ 
ural and probable consequences of such design, even 
though he was not present when the acts were com¬ 
mitted; but he is not responsible for independent acts of 
one of the conspirators, foreign to the common design. 

It is a general rule that each conspirator is crim¬ 
inally responsible for the acts of his associate com¬ 
mitted in furtherance of the common design and 
before the accomplishment thereof; the act of one 
or more being in contemplation of law the act of 
all.^^ The law considers that, wherever they act, 


S.Ct. 642 . 308 U.s. 644 . 82 T. Ed. 

1103. rc^hoarinK denied 58 S.Ct. 756, 
303 U.S. 668. 82 I...Ed. 1124. certio¬ 
rari denied Adams v. U. S., 58 S. 
Ct. 64 3, 303 TT.S 64 4, 82 UBd. 1104, 
rehoarini? denied 58 S.Ct. 756, 303 
U.S. 668, 82 L.Ed 1124, certiorari 
denied AVells v. IT S.. 58 S.(M. 64 3. 
two ca.ses, 303 U.S. 64 4. 82 L.Ed. 

1104, reh(*orini^ denied 58 S Ct. 756, 
two cases. 303 U.S. 668, 82 L.Ed. 
1124. certiorari denied Roach v. U. 
S. 68 SCI 643, 303 U.S. 644, 82 L. 
Ed. 1104. reheaniiff denied 58 S Ct. 
756. 303 U.S. 668, 82 L.Jid 1124— 
Marino v. U. S., C.C.A Cal., 91 F. 
2d 691. 

Failure of sheriff to enforce state 

law does not make him party to con¬ 
spiracy to violate federal law, unless 
inaction is with view of aiding con¬ 
spiracy.- Rurkhardt v. U. S., C.C.A. 
Ohio, 13 F.2d 841. 

29. IT S.—Curtis v. U. S., C.C.A. 
Colo . 67 F.2d 943—Downs v. IT. S.. 
C.C.A.N.J . 3 F2d 855. certiorari 

denied 45 S.Ct. 509, 268 IT.S. 689. 69 
L.Ed. 1158—Israel v. U. S., C.C.A. 
Ohio, 3 F.2d 743--Shaffnmn v. U. 
S., (T.C.A.Pa.. 289 F. 370. 

Idaho.—Slate v. Myers, 211 P. 440, 
36 Idaho 396. 

Ill —People V. Drury. 250 lll.App. 
517, affirmed 167 N.E. 823, 335 Ill. 
539. 

N.C.—State v. Davis. 164 S.E. 737, 
203 N.C. 13, 35, certiorari denied 
Davis V. State of North Carolina. 
53 S.Ct. 95, 287 U.S. 649, 77 L.Ed. 
661. 

12 (\J. p 576 note 17. 

If person may alone be charged 
with crime, another whose concert 
with him is not necessary for the 
commission of that crime may prop¬ 
erly bo joined with him in an indict¬ 
ment for a conspiracy to commit the 
crime.—U. S. v. Katz. D.C.Pa., 6 F.2d 
627. 

Bribery 

(1) Persons who were not govern¬ 
ment officers could be convicted of 
conspiracy with officers in asking 
for and receiving bribe for not re- 

16 C.J.S.-70 


porting liquor found in search under 
warrant to commit offense against 
the ITnlled States.—Downs v. U. S., 
C.C.A.N.J., 3 F.2d 855. certiorari de¬ 
nied 45 S.Ct. 509, 268 U.S. 689. 69 L. 
Ed. 1158. 

(2) One who Is personally incapa¬ 
ble of commuting the offense of re¬ 
ceiving a bribe on account of not 
being himself invested with official 
capacity may be guilty of conspir¬ 
ing to commit the offense of bribery 
with another person who is capable 
of committing the offense—State v. 
Myers. 211 P. 440. 36 Idaho 396. 
Falaa antrles In nattonal bank books 
Although county treasurer could 
not have committed objective of¬ 
fense of making false entries in 
books and reports of national bank 
as principal, he could conspire with 
bank cashier to commit such offense. 
—Curii,s v. U. S., C.C.A.Colo., 67 F.2d 
943. 

30. TT,S.—Carter v. U. S., C.C.A Mo., 
19 F.2d 431—Israel v. U. S., C C.A. 
Ohio, 3 F.2d 743—Jollil v. U. S., C. 
C.A.Ala., 2S5 F. 209, certiorari de¬ 
nied Saliba v. U. S., 43 S.Ct. 519. 
261 U S. 624. 67 L.Ed. 832. 

Offleera of corporation may be in¬ 
dicted under Rev.St. § 6440, Comp.St. 
§ 10201, for conspiracy to conceal 

properly from trustee in bankruptcy 
of corporation, or under Cr.Code S 
332, Comp.St. § 10506, may be in- 
dieted for aiding and abetting cor¬ 
poration while a bankrupt in conceal¬ 
ment of its assets.—Barron v. U. S., 
C.C.A.Ma,ss., 5 F.2d 799. 

31. U.S.—Bogy V. U. S., C.C.A.Tenn., 
96 F.2d 734, affirming, D.C., U. S. 
V. Bogy, 16 F.Supp. 407—Robinson 
V. U. S., C.C.A.Tex., 94 F.2d 752— 
Harriss v. Indemnity Ins. Co. of 
North America, C.C.A.N.Y., 93 F.2d 
469, certiorari denied 58 S.Ct. 646, 
303 U.S. 645, 82 L.Ed. 1106—U. S. 
V. Woods. C.C.A.N.Y., 66 F.2d 262 
—McWhorter v. U. S., C.C.A.Ala., 
62 F.2d 829—Coates v. U. S., C.C.A. 
Cal.. 59 F.2d 173—U. S. v. Gross- 
man, D.C.N.Y.. 55 F.2d 408—Pom- 
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erantz v. IT. S., C.C.A.Pa., 61 P.2d 
911—Harris v. IT. S., C.C.A.Wash., 
48 P.2d 771—Blanchard v. U. S.. 
C.C.A.Tex., 40 F.2d 904, certiorari 
denied 51 S.Ct. 40, 282 U.S. 866. 
76 L.Ed. 765—Chaplin v. U. S., C.C. 
A.S.C.. 28 P.2d 567—Babb v. U. S.. 
C.C.A.Iowa, 27 F.2d 80. certiorari 
denied Noyes v. IT S.. 49 S.Ct. 26, 
278 ir.S. 624. 73 L.Ed. 644—Spirou 
V. U. S.. C.C.A.N.Y.. 24 F.2d 796, 
certiorari denied 48 S Ct 559, 277 
IT.S 596, 72 LEd. 1006—Baker v. 

U. S., C.C.A.Va.. 21 F.2d 903, cer¬ 
tiorari denied 48 SCt. 301, 276 U.S. 
621, 72 L.Ed. 736-.Davis v. U. S., 

C. C.A.Fla., 12 F.2d 253, certiorari 
denied 46 S.Ct. 639. 271 U.S. 688, 70 
L.Ed. 1153—l^and v. U. S.. 12 F.2d 
253, certiorari denied 46 S.Ct. 639, 
271 U.S. 688, 70 L.Ed. 1153—Chew 

V. IT. S.. C.C.A.Ark., 9 F.2d 348— 
Morris v. IT. S.. C.C A.Ark.. 7 F.2d 
786, certiorari denied 4 6 S.Ct. 205, 
270 IT.S 640. 70 L.Ed. 775—U. S. 
V. Olmstead, D.C.Wash., 6 P.2d 712 
—Burris v. U. S , C.C.A Okl.. 279 P. 
982—Tacon v. U. S., C.C.A.La., 270 
le. 88—Proffitt v. U. S., C.C.A.Cal., 
264 F. 299—TJ. S. v. Bergdoll. D.C. 
I*a., 272 F. 498, error dismissed 
Bergdoll v. U. S., 279 F. 404, cer¬ 
tiorari denied 42 S.Ct 589, 259 U.S. 
585. 66 L.Ed. 1076—U. s. v. Stilson, 

D. C.I'a., 264 F. 120. affirmed Stilson 
V. IT. S., 40 S.Ct. 28. 250 U.S. 583, 
63 LEd. 1154. 

Ala.—Oldham v. State. 161 So. 646. 
26 Ala.App. 339, certiorari denied 
161 So. 648, 230 Ala. 465—^West v. 
State. 149 So. 354, 25 Ala.App. 492 
—Cleveland v. State. 103 So. 707, 
20 Ala.App. 426, certiorari denied 
Ex parte Cleveland. 103 So. 711, 
212 Ala. 635. 

Cal.—People v. Shurtleff, 299 P. 92, 
113 Cal.App. 739, modifying People 
V. Collier, 295 P. 898. Ill Cal.App. 
216—People v. Welch, 264 P. 324, 
89 Cal.App. 18—People v. Gere, 
App., 226 P. 934. 935, citing Oox^ 
pns Juris—People v. Rodriguez, 
214 r. 452, 61 Cal.App. 69. 

Ga.—Thurmond v. State, 158 S.B. 
223. 41 Ga.App. 430—Taylor v. 
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they renew or perhaps, to speak more properly, they 
continue their agreement, and that this agreement 
is rex>ewed or continued as to all whenever any one 
of them does an act in furtherance of their common 
design.32 The general rule that each conspirator is 
responsible for the acts of his confederates in fur¬ 


therance of the conspiracy is not affected by the 
fact that one or more of them was not actually 
present or within the state or jurisdiction when 
such acts were done;^® nor is the general rule af¬ 
fected by the fact that the conspirator who com¬ 
mitted the act cannot be identified,2^ or that accused 


state, 103 S.E. 740, 26 Ga.App. 
600. 

Ill.—people V. Touhy, 197 N.B. 849, 
361 Ill. 332—People v. Payne, 194 
N.E. 639, 369 Ill. 246—People v. 
Cohn, 193 N.E. 160, 368 111. 326— 
People V. Gold, 168 N.E. 380. 336 
Ill. 412—People v. Walczak, 146 N. 
E. 660, 315 Ill. 49—People v. Wa- 
linsky, 132 N.E. 767, 3^0 Ill. 92— 
People V. Robertson, 120 N.E. 639. 
284 Ill. 620, affirming 210 Ill.App. 
234—People v. Brockway. 215 Ill. 
App. 219. 

Ind.—Peats v. Stale. 12 N.E.2d 270— 
Webster v. State. 190 N.E. 52. 206 
Ind. 431—Durke v. State, 183 N.E. 
97, 204 Ind. 370—Card v. State, 9 
N.E. 691. 109 Ind. 416. 

Ky.—Marion v. Commonwealth. 108 
S.W.2d 721. 269 Ky. 729—Common¬ 
wealth V. Walters. 266 S.W. 1066. 
206 Ky. 162—Jenkins v. Common¬ 
wealth. 1»0 S.W. 961, 167 Ky. 644. 
Mass. — Commonwealth v. Farmer, 
106 N.E. 150, 218 Mass. 507. 

Minn.—State v. Hurst. 193 N W. 680, 
684, 163 Minn. 625, citing Corpus 
Juris —State v. Townley, 182 N.W. 
773. 149 Minn. 6. 17 A.L.R. 2S3. 
Mo.—State v. Nasello, 30 S.W.2d 132, 
325 Mo. 442—State v. Rowe. 24 S. 
W.2d 1032. 324 Mo. 863—State v. 
Reich, 239 S.W. 835, 293 Mo. 416 
—State V. Sheline. 226 S.W. 673. 
Mont.—State v. Collins, 294 P. 957, 
88 Mont. 5i4. 73 A.L..R. 861. 

N.Y.—People v. Hines, 6 N.Y.S.2d 8, 
168 Misc. 453. 

N.C.—State v. Davis, 164 S.E. 737, 
203 N.C. 13, 36, certiorari denied 
Davis V. State of North Carolina, 
63 S.Ct. 96, 287 U.S. 649, 77 L.Ed. 
561—State v. Stewart, 127 S.E. 260, 
189 N.C. 840. 

Ohio.—Dorger v. State. 179 N.E. 143, 
40 Ohio App. 416, error dismissed 
181 N.E. 881, 124 Ohio St. 669, 
certiorari denied Dorger v. State 
of Ohio, 62 S.Ct. 265. 284 U.S. 
689, 76 L.Ed. 681—Kane v. State. 
177 N.E. 660. 39 Ohio App. 466. 
Okl.—Bruning v. State, Cr., 72 P.2d 
393—McColloch V. State. 283 P. 
1026, 46 Okl.Cr. 442—Saunders v. 
State, 279 P. 908, 44 Okl.Cr. 84— 
Wilson V. State, 240 P. 165, 32 Okl. 
Cr. 139—Hadley v. State. 176 P. 
71, 14 Okl.Cr. 644. 

Or.—State v. BolofF, 4 P.2d 326, 188 
Or. 668, rehearing denied 7 P.2d 
776. 188 Or. 668—Shaw v. Moon, 
246 P. 818, 117 Or. 668. 46 A.L.R. 
600. 

Pa.—Commonwealth v. Doris, 136 A. 
818, 287 Pa. 647. 

Tenn.—State v. Bacon, 60 SW.2d 824, 


226, 164 Tenn. 404, citing Corpus 

Juris. 

Tex.—Owen v. State. 26 S.W.2d 261, 
114 Tex.Cr. 676—Pizana v. State. 
193 S.W. 671, 81 Tex.Cr. 81. 
Utah.—State v. Kukis, 237 P. 476, 
66 Utah 362. 

Wis.—Kraut v. State, 280 N.W. 327 
—State V. Henger, 264 N.W. 922, 
926. 220 Wis. 410, citing Corpus 
Juris —Pollack v. State. 253 N.W. 
560. 565. 216 Wis. 200. citing Cor¬ 
pus Juris, and affirmed 264 N.W. 
471. 215 Wis. 200. 

12 C.J. p 577 note 18. 

&sast degree of oouoert of action 
makes act of one conspirator act of 
all, and he is liable for acts of oth¬ 
ers.—Gibson V. State. 283 P. 790, 45 
Okl.Cr. 412—Elliott v. State. 281 P. 
306. 46 Okl.Cr. 6—Brown v. State. 273 
P. 1018, 42 Okl.Cr. 11—Blanck v. 

State. 169 P. 1130, 14 Okl.Cr. 339. 

Prauduleut use of mails 

Where conspiracy was charged in 
connection with fraudulent use of 
mails, letter mailed by one defend¬ 
ant bound all.—U. S. v. Bender. C. 
C.A.N.Y., 60 P.2d 66. certiorari de¬ 
nied Posner v. U. S.. 53 S.Ct. 23, 287 
U.S. 598. 77 L.Ed. 621. 

Sellers of liquor with knowledge 
that purchasers Intended illegally to 
transport and sell the same are 
chargeable with conspiracy, although 
after the sale they had no interest 
in it.—Costal v. U. S., C.C.A.Ohio, 13 
F.2d 843. 

Possession or sale of liquor by 
one conspirator in furtherance of 
conspiracy is possession or sale by 
both. 

U.S.—Johnson v. U. S., C.C.A.Idaho, 
46 F.2d 742. 

Ohio.—Kane v. State, 177 N.E. 660, 
89 Ohio App. 456. 

After completion of unlawful pur¬ 
pose the act of one or more conspir¬ 
ators is not binding on the others.— 
Cline V. State, 148 So. 172, 26 Ala. 
App. 433. 

32. Ill.—People v. Drury, 167 N.B. 
823, 336 Ill. 639, affirming 260 Ill. 
App. 647. 

Ky.—International Harvester Co. v. 
Com., 99 S.W. 637. 124 Ky. 643, 80 
Ky.L. 716. 

N.C.—State v. Davis, 164 S.E. 737. 
203 N.C. 13, 35, certiorari denied 
Davis V. State of North Carolina, 
68 S.Ct. 96, 287 U.S. 649, 77 L.Ed. 
661. 

12 C.J. p 679 note 81. 

38. U.S.—Cummings v. U. S., C.C. 
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A.Wash., 16 F.2d 168—Ford v. U. 
S.. C.C.A.Cal.. 10 F.2d 339, certio¬ 
rari granted 46 S.Ct. 476, 271 U.S. 
662, 70 L.Ed. 1133, and affirmed 47 
S.Ct. 631, 273 U.S. 693, 71 L.Ed. 
793—Ex parte Montgomery, D.C. 
N.Y., 244 F. 967, affirmed Mont¬ 
gomery V. Woods. 38 S.Ct. 424, 246 
U.S. 666, 62 L.Ed. 924. 

Ga.—Adams v. State. 179 S.E. 417, 
61 Ga.App. 30. 

Ill.—People V. Wallnsky, 132 N.E. 
757. 300 Ill. 92. 

Ky.—Nalls v. Commonwealth, 16 S. 

W.2d 474. 228 Ky. 838. 

Mo.—State v. Powell, 95 S.W.2d 1186. 
339 Mo. 80—State v. Reich, 239 S. 
W. 835. 293 Mo. 415. 

N.M.—State v. Ochoa. 72 P.2d 609, 
41 N.M. 589. 

Pa.—Commonwealth v. Williams, 176 
A. 261, 116 Pa.Super. 177. 

12 C.J. p 678 note 20. 

ITnOer federal law all participants 
are principals and responsible for 
overt acts committed in one stale 
by their procurement, although they 
resided in another state, and did not 
go into the state where the overt 
acts were done.—Cooper v. U. S.. C. 
C.A.La.. 91 F.2d 196. 

One who commits overt act with 
knowledge of conspiracy to violate 
federal law is guilty, although he is 
absent when crime which is object 
of conspiracy is committed, and al¬ 
though his knowledge as to scope of 
conspiracy is limited and he does not 
know all details of plan or opera¬ 
tions.—Marino v. U. S., C.C.A.Cal., 
91 F.2d 691. 

Smuggling liquors into United States 

Officers and crew of liquor-laden 
vessel attempting to import liquors 
into United States in violation of 
National Prohibition Act were sub¬ 
ject to prosecution for conspiracy to 
violate laws of the United States, al¬ 
though corporeally at all times out¬ 
side the Jurisdiction of the United 
States, where they had confederates 
within the Jurisdiction for whose 
acts they were responsible.—Ford v. 
U. S., Cal., 47 S.Ct. 631, 273 U.S. 693, 
71 L.Ed. 798, affirming, C.C.A.. 10 F. 
2d 339, certiorari granted 46 S.Ct. 
476, 271 U.S. 662, 70 L.Bd. 1133— 
Woitte V. U. S., C.C.A.Or., 19 F.2d 
606, certiorari denied 48 S.Ct. 84, 
276 U.S. 646, 72 L.Ed. 417. 

To oonviot oonspirator not prsssnti 
the conspiracy must have been to 
commit that particular crime, or at 
least to commit crime generally.— 
State v. Farmer, Mo., Ill S.W.2d 76. 
3A Ill.—Spies V. People, 12 N.E. 
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was unaware of his identity,35 or that the act charg¬ 
ed may not have been arranged for.®® Each is re¬ 
sponsible for everything done by his confederates, 
which follows incidentally in the execution of the 
common design as one of its probable and natural 
consequences, even though it was not intended as a 
part of the original design but the act proved 
must be the ordinary and probable effect of the com¬ 
mon design, and not an independent product of the 
mind of one of the conspirators foreign to the com¬ 
mon design.®® 

§75. - Persons Coming in after Forma¬ 

tion of Conspiracy 

One who Joins a conspiracy after its formation, but 


before its consummation, and assists In the furtherance 
of Its execution, is a party to the conspiracy, and is lia¬ 
ble for acts done by any of them either before or after 
he joined. In carrying out the common design; but there 
must be an express or implied agreement between hint 
and the original conspirators to carry out the purpose 
of the conspiracy. 

Although, to authorize the conviction of a person 
charged with conspiracy, he must have entered the 
combination prior to its consummation,®® participa¬ 
tion in the formation of the conspiracy is not essen¬ 
tial. Parties coming in after the formation, and 
assisting in furtherance of its execution with knowl¬ 
edge of its purpose, are equally guilty with the orig¬ 
inators thereof,^® even though they may not be ac¬ 
quainted with each of the other conspirators, and 


866. 17 N.E. 898, 122 Ill. 1. 3 Am.S. 

R. 320. 

35. Or.—State v. Boloff, 4 P.2d 326. 
138 Or. 668, rehearing denied 7 P. 
2d 775, 138 Or. 568. 
sa Mo.—State v. Linders, 263 S. 

W. 716, 299 Mo. 671. 

12 C.J. p 678 note 22. 

37. U.S.—Vaccaro v. Collier. D.C. 
Md., 38 F.2d 862, modified on other 
grounds, C.C.A., Collier v. Vaeearo. 
61 P.2d 17—Murray v. U. S , C.C.A. 

Ill,, 10 F.2d 409, certiorari denied 
46 S.Ct. 486, 271 U.S. 673, 70 L. 
Ed. 1144—Fahy v. IT. £.. C.C.A.Tll., 
10 F.2d 409. certiorari denied 46 S. 
Ct. 486, 271 U.S. 673. 70 L.Ed. 1144 
—Preeman v. U. S., Ill., 244 F. 1. 
166 C.C.A. 429, certiorari denied 38 

S. Ct. 12. 246 U.S. 664. 62 L.Ed. 
533. 

Ala.—Skumro v. State, 170 So. 776, 
234 Ala. 4—Earnest v. State. 109 
So. 613, 21 Ala.App. 634—Cleveland 
V. State, 103 So. 707. 20 Ala.App. 
426, certiorari denied Ex parte 
Cleveland. 103 So. 711. 212 Ala. 
636—Aplin v. State, 99 So. 734, 
19 Ala.App. 604 — Matthews v. 
State, 79 So. 607, 16 Ala.App. 614, 
Ark.—Boone v. State, 6 S.W.2d 322. 
176 Ark. 1003. 

111.—People V. Payne, 194 N.E. 639, 
369 Ill. 246—SchafCner v. Equitable 
Life Assur. Soc. of U. S., 8 N.E.2d 
212, 290 lll.App. 174. 

Ky.—Commonwealth v. Walters, 266 
S.W. 1066, 206 Ky. 162. 

Mont.—State v. Dennison. 21 P.2d 
63. 94 Mont. 169. 

Okl.—Wilson v. State, 240 P. 166, 
32 Okl.Cr. 139. 

Tex.—Pizana v. State, 193 S.W. 671, 
81 Tex.Cr. 81. 

Utah.—State v. Kukis, 237 P. 476. 66 
Utah 362. 

W.Va.—Stale v. Wisman, 116 S.E. 
698, 93 W.Va. 183. 

Wls.—Pollack V. State. 263 N.W. 660, 
216 Wls. 200, affirmed 264 N.W. 
471, 216 Wis. 200. 

12 C.J. p 678 note 23. 

aSi U.S,—Danger v. U. S., C.C.A.N. 


D., 76 F.2d 817—Becher v. U. S., 
C.C.A.N.Y., 6 F.2d 45. 

Cal.—People v. Shurtleff, 299 P. 92, 
113 Cal.App. 739, modifying Peo¬ 
ple V. Collier. 296 P. 898, 111 Cal. 
App. 216. 

Ky.—Tincher v. Commonwealth, 69 
S.W.2d 750. 253 Ky. 623—Nalls v. 
Commonwealth, 16 S.W.2d 474, 228 
Ky. 838. 

N.Y.—People v. Ryan, 189 N.E. 225, 
263 N.T. 298. 

12 C.J. p 678 note 24. 

Xf ona oonspirator departed from 
original design as agreed on by all 
of the members, and did an act 
which was not only not contemplated 
by those who entered into the com¬ 
mon purpose, but was not in further¬ 
ance thereof, and not the natural 
or legitimate consequence of any¬ 
thing connected therewith, the per¬ 
son guilty of such act. If it was it¬ 
self unlawful, would alone be re¬ 
sponsible therefor. — Handley v. 
State. 41 S.E. 992, 116 Ga. 684—12 
C.J. p 678 note 26. 

39. U.S.—Samara v. U. S., C.C.A.N. 
Y.. 263 F. 12. 

Pa.—Commonwealth v. Kirkpatrick, 
16 Leg.lnt. 268. 

40. U.S.—Luteran v. U. S., C.C.A. 
Mo., 93 F.2d 396, affirming, D.C., 

U. S. V. Buck. 18 F.Supp. 213, cer¬ 
tiorari denied Luteran v. U. S., 68 
S.Ct. 642, 303 U.S. 644. 82 L.Ed. 

1103, rehearing denied 58 S.Ct. 756, 
303 U.S. 668, 82 L.Ed. 1124, certio¬ 
rari denied Adams v. U. S., 68 S. 
Ct. 643. 303 U.S. 644, 82 L.Ed. 1104, 
rehearing denied 68 S.Ct. 766, 303 
U.S. 668, 82 L.Ed. 1124, certiorari 
denied Wells v. U. S., 58 S.Ct. 643, 
two cases, 303 U.S. 644, 82 L.Ed. 

1104, rehearing denied 58 S.Ct. 766, 
two cases, 303 U.S. 668, 82 L.Ed. 
1124, certiorari denied Roach v. 
U. S., 68 S.Ct. 643, 303 U.S. 644, 
82 L.Ed. 1104. rehearing denied 68 
S.Ct. 766, 803 U.S. 668, 82 L.Ed. 
1124—Laska v. U. S.. C.C.A.Okl., 82 
F.2d 672, certiorari denied 66 S.Ct. 
967, 298 U.S. 689, 80 L.Ed. 1407— 
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Lefco V. U. S., C.C.A.Pa., 74 P.2d 
66—Parnell v. U. S.. C.C.A.Okl., 64 
F.2d 324—Morton v. U. S., C.C.A. 

111., 60 F.2d 696, certiorari denied 
53 S.Ct. 401, 288 U.S. 607, 77 L.Ed. 
982—U. S. v. Grossman, D.C.N.Y., 
65 P.2d 408—Dahly v. U. S., C.C. 
A.Mlnn., 60 F.2d 37—Dowdy v. U. 

5., C.C.A.N.C.. 46 P.2d 417—U. S. 

V. Wilson. D.C.W.Va.. 23 F.2d 112 
—Pattis V. U. S.. C.C.A.Idaho. 17 
F.2d 662. certiorari denied 47 S.Ct. 
764, 274 U.S. 760, 71 L.Ed. 1832— 
Di Bonaventura v. U. S., C.C.A.W. 
Va.. 15 F.2d 494—Burkhardt v. U. 

5., C.C.A.OhIo, 13 F.2d 841—Simp¬ 
son V. U. S.. C.C.A.W.Va., 11 P.2d 
591, certiorari denied 46 S.Ct. 488, 
271 U.S. 674, 70 L.Ed. 1145—John¬ 
son V. U. S., C.C.A.W.Va., 6 P.2d 
471, certiorari denied Eick v. U. 

S., 46 S.Ct. 101, 269 U.S. 674, 70 L. 
Ed. 419—Allen v. U. S., C.C.A.Ind., 
4 F.2d 688, certiorari denied Hunt¬ 
er V. U. S., 46 S.Ct. 362, 267 U.S. 
697, 69 L.Ed. 806. Mullen v. U. S., 
45 S.Ct. 363, 267 U.S. 698, 69 L. 
Ed. 806, and Johnson v. U. S., 46 
S.Ct. 609, 268 U.S. 689. 69 L.Ed. 
1168 — Nyquist v. U. S., C.C.A. 
Mich., 2 F.2d 604, certiorari de¬ 
nied 46 S.Ct. 608, 267 U.S. 606, 69 
L.Ed. 810—Rudner v. U. S., C.C.A. 
Ohio, 281 F. 516, certiorari denied 
43 S.Ct. 96, 260 U.S. 734, 67 L.Ed. 
487. 

Del.—State v. Cole, 114 A. 201, 1 W. 

W. Harr. 279. 

D.C.—Beard v. U. S.. 82 F.2d 837, 66 
App.D.C. 231, certiorari denied 66 
S.Ct. 675, 298 U.S. 656, 80 L.Ed. 
1382—Mendelson v. U. S., 68 P.2d 
632, 61 App.D.C. 127. 

N.J.—State V. Gregory, 107 A. 469, 
93 N.J.Law 206—In re Ries, 138 A. 
586, 101 N.J.Eq. 316. 

Okl.—State v. Young, 208 P. 484, 20 
Okl.Cr. 383. 

Pa.—Commonwealth v. Anderson, 64 
Pa.Super. 427. 

R.I.—State V. Beilin, 181 A. 804, 66 
R.I. 874. 
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may know but one of them.^i Persons so coming 
in are deemed in law parties to all acts done by any 
of the other parties, ekher before or after, in fur¬ 
therance of the common design, ^2 although some 
authorities have held that a person joining in a 
conspiracy after its formation is not responsible 
for acts done by other members of a combination 
before he became a member.^* The rule that 
there must be an agreement, express or implied, be¬ 
tween the members of a combination, as stated su¬ 
pra §§ 38, 40, applies to a person joining a conspir¬ 
acy after its formation, and it is necessary in or¬ 
der to convict such person that there be an actual 
agreement, in the sense of a common purpose or 
understanding, with his co-conspirators, to commit 
the unlawful act contemplated.^^ 

§ 76. Merger in Other Offenses 

It has been held that where the object of a con¬ 


spiracy la a felony, which la accompliahad, the con- 
epiracy la merged In It. Other authorltlea held that 
a conapiracy, being a misdemeanor, la not merged In the 
completed offenae even when auch offenae la a felony. 
There la no merger where both conspiracy and completed 
crimes are felonies, or where both are misdemeanors. 

It has been held in some cases that where the ob¬ 
ject of a conspiracy is a felony and the felony is 
committed, the conspiracy, being a misdemeanor, is 
merged in the higher offense,^® whether the object 
of the conspiracy is to commit a statutory crime or 
a common-law crime,^® an exception to this rule be¬ 
ing recognized where the felony is committed in an¬ 
other state.^^ Nevertheless, in many jurisdictions, 
some of which formerly adhered to the rule of 
merger, it has been held that a conspiracy to com¬ 
mit a crime is a separate offense, as stated supra 
§ 47 a, and that where the substantive crime is com¬ 
mitted, the conspiracy docs not merge therein so as 
to preclude a prosecution for the conspiracy,^* even 


Tenn.—TrottiT v. State, 12 S.W.2d 

951, 168 Tenn. 264. 

12 C.J. p 579 note 29. 

Hew conspiracy not created 

The joinder of a new member In 
the combination does not create a 
new conspiracy nor change the sta¬ 
tus of the original members.—Ma¬ 
rino V. U. S., O.C.A.Cal., 91 P.2d 691 
—Johnson v. U. S., C.C.A.Wash., 62 
F.2d 32—Coates v. U. S.. C.C.A.Cal.. 
59 F.2d 173—-Hagen v. U. S., C.C.A. 
Wash., 268 F. 344, certiorari denied, 
41 S.Ct. 323, 265 U.S. 569, 65 L.Rd. 
790. 

Sale of liquor to oonepiratore 

Persons having knowledge of the 
existence of a conspiracy to trans¬ 
port and sell liquor in violation of 
law, who sell liquor to the conspira¬ 
tors to be used in furtherance of the 
conspiracy, thereby make themselves 
parlies to the conspiracy, although 
they had no interest in. or control 
over, the liquor after the sale.— 
Short V. U. S.. C.C.A.Va., 91 F.2d 614, 
112 A.Li.R. 969—Comeriato v. U. S., 
C.C.A.W.Va.. 68 F.2d 667, certiorari 
denied 62 S.Ct. 647. 286 U.S. 666, 76 
UEd. 1248. 

Conspiracy to kidnap 

(1) Persons knowingly Joining con¬ 
spiracy to kidnap for ransom and 
transport kidnapped person in inter¬ 
state commerce while he was being 
held for ransom at their ranch and 
doing overt acts in fulfillment of 
conspiracy thereat became co-con- 
spirators, although victim's trans¬ 
portation in interstate commerce had 
terminated.—Shannon v. U. S., C.C.A. 
Okl., 76 F.2d 490. 

(2) Whole of criminal transaction 
by principal and accessory after fact 
in commission of substantive offense 
may be embraced within single con¬ 
spiracy, and persons agreeing with 


original member of kidnapping con¬ 
spiracy to €*xchange ransom notes 
for unidentifiable currency, thereby 
assisting principals to avoid detec¬ 
tion, apprehension, trial, and punish¬ 
ment. with knowledge of kidnapping, 
became “accessories after the fact.” 
—SkeHy v. U. S.. C.C.A.Okl., 76 F.2d 
483, certjorari denied 56 S.Ct. 914, 
295 U.S. 757, 79 L..i3d. 1699—Berman 
V. U. S.. C.C.A.Okl.. 76 F.2d 483. cer¬ 
tiorari denied 56 S.Ct. 914, 295 U.S. 
757, 79 L..Ed. 1699. 

(3) Where the exchange of the 
ransom money was made almost sev¬ 
en months after victim was releu.sed. 
the person making the exchange 
could not escape conviction on 
ground that conspiracy had been 
consummated when ransom had been 
paid over, since object of kidnapping 
was illicit gain which was not usa¬ 
ble among conspirators without dan¬ 
ger of arrest until ransom money 
was exchanged for unmarked money. 
—McDonald v. U. S., C.C.A.Minn., 8!) 
F.2d 128, certioraj-i denied 67 S.Ct. 
926, 301 U.S. 697, 81 D.Ed. 1352, re¬ 
hearing denied 68 S.Ct. 4, 302 U.S. 
773, 82 L.Ed. 699. 

41. U.S.—Allen V. U. S., C.C.A.Ind., 
4 P.2d 688, certiorari denied Hunt¬ 
er V. U. S.. 45 S.Ct. 362, 267 U.S. 
597, €9 UEd. 806, Mullen v. IT. S., 
46 S.Ct. 353, 367 U.S. 69«, 69 L.Ed. 
806, and Johnson v. U. S., 46 S.Ct. 
609, 268 U.S. 689, 69 L.Ed. 1168. 

42. U.S.—Baker v. U. S., 21 F.2d 903, 
oertiorari denied 48 S.Ct. 391, 276 
U.S. 621. 72 L.Bd. 736—U. S. v. 
Olmstead, D.C.Wash., 6 F.2d 712— 
Holmes v. U. S., C.C.A.Tex., 267 F. 
629, 532, citing Oorpns gorls, and 
certiorari denied 41 S.Ct. 18, 264 U. 
S. 640, 65 L.E2d. 462—Samara y. U. 
S., C.C.A.N.Y., 263 F. M. 
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Del.—state v. Cole, 114 A. 201, 1 W. 
W.Harr. 279. 

Ind.—Webster v. State, 190 N.E. 52, 
206 Ind. 431—Roberts v. State, 124 
N.E. 750, 188 Ind. 71.3— Card v. 
State, 9 N.E. 591, 109 Ind. 415. 
N.C.—State v. Davis, 164 S.E. 737, 
203 N.C. 13, 35, certiorari denied 
Davis v. State of North Carolina, 
53 set. 96, 287 U.S. 649, 77 L.Ed. 
561— Slate V. Beal, 154 S.PJ. 604, 199 
N.C. 278. 

Tcnn.—Solomon v. State, 76 S.W.2d 
.331. 168 Tenn. 180. 

12 C.J. p 579 notes 30. 31. 

43. Mo.—State v. Duncan, 64 Mo. 
262. 

44. Ind.—Kelley t. State, 8 N.E.2d 
65. 210 Ind. 3X0. 

4B. Ky.—Commonwealth v. Barnett, 
245 S.W. 874, 878, 196 Ky. 731. cit¬ 
ing OorpuB Juris—Commonwealth 
V. Harper, 243 S.W. 1053, 1056, 195 
Ky. 843, citing Corpus Juris. 

12 C.J. P 680 note 40. 

Xn Arkausas, under a statute pro¬ 
viding that if two or more persons 
shall conspire to commit any felony 
and make some advance thereto, 
without committing the felony, they 
shall be deemed guilty of a misde¬ 
meanor, a conspiracy to commit a 
felony is not indictable after the of¬ 
fense has been committed, but is 
merged in the greater offense.—Elsey 
V. State. 2 S.W. 837, 47 Ark. *672. 
40. Ky.—Commonwealth v. Barnett, 
245 S.W. 874, 196 Ky. 731. 

47. Del.—State v. Effler, 78 A. 411. 
25 Del. 92. 

Ill.—People V. Poindexter, 90 N.E. 
261, 243 Ill. 68. 

48. U.S.—U. S. V. Rabinowlch. N. 
Y., 36 S.Ct. 682, 238 U.S. 78, 66 
L.Bd. 1211—McDonald v. U. S.. C. 
C.A.Ml!nn., 89 F.2d 128, certiorari 
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though the conspiracy is a misdemeanor and the 
consummated crime a felony.49 Even if it be con¬ 
ceded that a conspiracy to commit a crime merges 
in the completed crime, a conspirator who does not 
participate in the actual commission of the crime 
may be indicted and convicted for conspiracy-^® 

The authorities generally agree that there is no 


i 76 

merger where the object of the conspiracy, like the 
conspiracy kself, is only a misdemeanor;®^ that 
where a statute makes it a felony to conspire to 
commit a felony, the conspiracy docs not merge in 
the executed felony and that where the conspir¬ 
acy is to commit an offense the penalty for which is 
less than that imposed for conspiracy, there is no 
merger.®^ 


denied B7 S.Ct. 925. 301 U.S. 697. 
81 L-lSd. 1352, rehearinfr denied 5R 
S.Ct. 4, 302 U.S. 773. 82 L.Kd. 599 
—Whitaker v. U. S.. D.C.. 72 F.2d 
739—Asfrill V. U. S., C.C.A.Va., 60 
F.2d 776—Lisansky v. U. S.. C.C.A. 
Md., 3] F.2d 846, 67 A.U R 67, cei- 
tiorarl denied 49 S.Ct. 514. 279 U.S. 
873. 73 L.Ed. 1008—Sneed v. U. S . 
aC.A.Tex., 298 F. 911. certiorari 
denied 44 SCI. 635. 265 U.S 590. 
68 L..F3d. 1195—Goukler v. U. S.. 

C.C.A.N.J., 294 F. 274—Vannata v. 
U. S., C.C.A.N.T., 289 F. 424—Mur¬ 
ry V. U. S.. C.C.A.Ark.. 282 F. 617 
—Liueadamo v. U. S.. C.C.A.N.T., 
280 P\ 653—Lau>,'htf'r v. TT. S. C. 
C.A.Tenn.. 259 F. 94 1 70 C C A 162. 
certiorari denied 39 Srt. 388, 249 

U. S. 613, 63 LKd 802 -Kelly v. U. 
S. Ohio. 258 F. 392, 1 (59 C.C A. 408, 
certiorari denied K<‘llry v. U. S.. 39 
S.Ct. 391, 249 US. 616. 63 L.Ed 
803—U S. V. Ham Chandra, D C. 
Cal . 254 F 635. 

Cal.—California Delta Farms v. Chi¬ 
nese American Farm.*?, 278 P 232, 
207 Cal. 792—California Delta 
Farms v. Chinese American Farms, 
278 P. 227, 207 Cal. 298, appeal dis- 
muMsed 50 S.Ct. 67. 280 U S 520. 74 
L.Ed. 590—People v. Head. 50 P. 
2d 832, 9 Cal App.2d 647—IVople 

V. Eiseman, 248 I*. 716. 78 Cal.App, 
223, error dismissed Eiseman v. 
People of Slate of California, 47 S 
Ct. 454. 273 U.S. 663, 71 L.Ed. 828 

C<»nn.—Slate v. GarKano, 121 A. 657, 
99 Conn. 103. 

D.C.—Arn.stein v. U. S., 296 946, 

54 App.D.C. 199, certiorari denied 
44 S.Ct. 454, 264 U.S. 595, 68 L.Ed. 
867. 

III.—People V. Moshiek, 178 N.E. 337, 
346 Ill. 154. 

N.J.—State V. Garzio, 175 A. 98, 113 
N.J.Law 349, affirmed 183 A. 166, 
116 N.J.T.rfiw 189—State v. Simon. 
174 A. 867, 113 N.J.Law 521, af¬ 
firmed 178 A. 728. 115 N.J.Law 207. 
TeK.—Wilson v. State. 74 S.W.2d 
1020, 127 Tcx.Cr. .52. 

Partners may be prosecuted for 
conspiracy to defraud government of 
income taxes by making false part¬ 
nership return and individual returns 
based thereon, although the offense 
of making such false returns has 
been accomplished.—Lisansky v. U. 
S., C.C.A.Md., 31 F.2d 846. 67 A.L.R. 
67, certiorari denied 49 S.Ct. 514, 279 
U.S. 873, 73 L.Ed. 1008. 

49. Ill.—People v. Robertson. 120 N. 


E. 539, 284 Ill. 620, affirming 210 
Ill.App. 234. 

Ind.—Young v. State. 141 N.E. 309, 
194 Ind. 221—Williams v. Stale. 
123 NE. 209. 188 Ind. 283. 

Mass.—Commonwealth v. Marsino, 
147 N.E. 859, 252 Mass. 224, error 
dismissed Marsino v. Common¬ 
wealth. 46 S.Ct. 472, 271 U.S. 642, 
70 L.Ed. 1127. 

N.Y.—People v. Tavormina, 177 N.E 
317, 319. 257 N.Y. 84. 75 A.L.R. 
1405, citing CorpiM JnriB and re¬ 
versing 249 N.Y.S. 928, 233 App. 
Div. 690, which affirmed 246 N.Y. 
S. 65. 138 Misc. 752—People v. 
Palinhsano. 229 N.Y.S. 462, 132 

Misc. 244, 

Pa.—('•ommonwealth v. Corcoran & 
Concoran, 78 Pa.Super. 430. 

Porto Rico.—People v. Alslna, 22 
Porto Rico 426—^People v. Diaz, 22 
Porto Ri<*o 177 
12 C.J. p 580 note 43. 

Felony incidental to acoompUslixnent 
of purpose 

(1) When the conspiracy is to 
commit a certain forbidden act, 
which may or may not be a crime, 
the fact that the conspirators may, 
in the completion thereof, do some 
other act incidental to but not neoes- 
sarily involved in It, but which ren¬ 
ders them liable for a felony, does 
not operate as a merger of the crime 
of conspiracy to commit the forbid¬ 
den act in the felony.—People v. 
Petersen, 69 N.Y.S. 941, 60 App.Div. 
118. 

(2) So, where the ultimate object 
of conspiracy was to give false tes¬ 
timony in divorce action pending in 
another state, it did not merge in the 
felony committed by one of alleged 
conspirators in making faLse deposi¬ 
tion.—People V. Rose, 168 N.Y.S. 938, 
101 Misc. 650. 

In Xicliiffan, under a statute pro¬ 
viding that if, on a prosecution for 
misdemeanor, the evidence shows 
commis.^iiori of a felony, defendant 
shall not be acquitted of the misde¬ 
meanor, but that no person tried for 
such misdemeanor shall be liable 
thereafter to be prosecuted for fel¬ 
ony on the .same facts, unless the 
court shall discharge the jury from 
giving any verdict and shall direct 
such person to be indicted for felony, 
the carrying of a conspiracy into ef¬ 
fect does not merge it in the greater 
offense.—People v. Summers, 73 N.W. 
818, 116 Mich. 637—People v. Pether- 
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an. 31 N.W. 188, 64 Mich. 262—-People 
V. Arnold, 9 N.W. 406, 46 Mich. 268. 

60l U.S.—McKnlght v. U. S., Okl., 

252 F. 687, 164 C.C.A. 627, certio¬ 
rari denied 39 S.Ct. 388, 249 U.S. 
614, 63 L.Ed. 802. 

SX. Ky.—Myers v. Commonwealth, 
275 S.W. 883, 210 Ky. 373. 

Mass—Pox V. Commonwealth, 161 N. 

E. 808, 264 Mass. 51. 

Pa.—Commonpwealth v. Rasefske, 17 
Pa.Dist. & Co. 204. 

12 C.J. p 580 note 37. 

However, It has been said that the 
Indiscriminate use of the conspiracy 
statute against defendants who have 
been jointly indicted for substantive 
completed minor misdemeanors al¬ 
leged to be the object of the con¬ 
spiracy is to be deprecated, since the 
effect of such use is to make the 
pimalty for the substantive offense 
greater than was contemplated by 
congress.—U. S. v. Parrillo, C.C.A.N. 
J., 299 F. 714. 

50. Colo.—Davis v. Place, 43 P. 122, 
22 Colo. 1. 

111.—Graff V. People,' 70 N.E. 299, 
208 Ill. 312. 

Statute creating felonies 

The fedi*ral statute, Comp.St. § 
10509, Cr.Code § 335, makes all of- 
fi'nses which may be punished by 
imprisonment for more than one year 
felonies, and a conspiracy to commit 
an offensi* so punishable does not 
merge in the completed offense, the 
conspiracy also being a felony.— 
Bellande v. U. S., C.C.A.La., 26 F.2d 
1, certiorari denied 48 S.Ct. 602, 277 
U.S. 607. 72 L.Ed. 1012—Waldeck v. 
U. S., C.C.A,Ind., 2 F.2d 243, certio¬ 
rari denied 45 S.Ct. 232, 267 U.S. 595, 
69 L.Ed. 805. 

53. Conn.—State v. Setter, 18 A. 

782, 57 Conn. 461. 14 Am.S.R. 121. 
Hawaii.—Territory v. Johnson, 16 
Hawaii 743. 

Petit larceny 

Where on prosecution for conspir¬ 
acy to commit larceny, it appears 
that the theft was actually commit¬ 
ted and that it was only petit lar¬ 
ceny, the penalty for which is less 
than if it were conspiracy, there is 
no merger of the offense. 

Conn.—State v. Setter, 18 A. 782, 57 
Conn. 461, 14 Am.S.R. 121. 

Hawaii.—Territory v. Johnson, 16 
Hawaii 748. 
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It has also been held that, where a conspiracy is 
formed including or requiring several acts for its 
consummation, the fact that one of the acts com¬ 
mitted is a felony does not make it necessary to 
disregard the conspiracy and indict for the fel¬ 
ony.®^ 

§ 77. Grade or Degree of Offense 

Conspiracy it a misdemeanor at common iaw, but 
under some statutes is a felony. 

Conspiracy, whether it be to commit a misde¬ 
meanor or a felony, is merely a misdemeanor at 
common law^S and under some statutes.®® Where 
a certain kind of conspiracy is defined and made 
punishable by statute but not declared a felony, it 
also is merely a misdemeanor but under the pro¬ 
visions of some statutes a conspiracy to commit 
certain crimes is a felony.®* 

§ 78. Defenses 

a. Withdrawal from, or abandonment of, 

conspiracy 

b. Absence of pecuniary benefit 

c. Miscellaneous defenses 


a. Withdrawal from, or Abandonment of, Con¬ 

spiracy 

Withdrawal from, or abandonment of, a conapiracy, 
by aome affirmative action, prior to the^ overt act re¬ 
quired to conetitute the offenae, will preclude proaecution; 
but it le otherwiee where no overt act ia eaeentlal to 
conetitute conapiracy. 

Where an overt act is essential to a conspiracy, 
a conspirator may avoid guilt by withdrawing from 
the conspiracy prior to the commission of an overt 
act;®* but he must act in good faith, and his with¬ 
drawal or abandonment must be complete®® and vol¬ 
untary,®^ and must be effected by some affirmative 
act;®2 a mere intent to withdraw being insuffi¬ 
cient.®* The withdrawal of a conspirator after the 
formation of the conspiracy neither creates a new 
conspiracy nor changes the status of the remaining 
members.®^ Where no overt act is required to com¬ 
plete the offense of conspiracy, its subsequent aban¬ 
donment by the conspirators, or the withdrawal of 
a member, does not relieve them or him from crimi¬ 
nal responsibility.®® 

b. Absence of Pecuniary Benefit 

It is no defense to a charge of conspiracy that the ac¬ 
cused derived no pecuniary benefit therefrom and did 
not Join with that end In view. 


M. III.—Graft v. People, 70 N.R 299, 
20S Ill. 812, affirming 108 Ill.App. 
168—Cooke v. People, 134 Ill.App. 
41. affirmed 82 N.E. 863. 231 Ill. 9. 

55. Mass.—Commonwealth v. Mc- 
Knight, 195 N.E. 499. 289 Mass. 
630, certiorari dismissed McKnight 
V. Commonwealth of Massachu¬ 
setts. 60 S.Ct. 246, 296 U.S. 660, 80 
L.Ed. 470—Commonwealth v. Pel¬ 
letier, 162 N.E. 308, 264 Mass. 221. 
Ky.—Commonwealth v. Barnett, 246 
S.W. 874. 878, 196 Ky. 731. quoting 
Oorpns Juris. 

N. C.—State v. Shipman, 163 S.E. 657, 
202 N.C. 613—State v. Ritter, 164 
S.E. 62, 199 N.C. 116—State v. 
Jackson, 82 N.C. 565. 

Vt.—State V. Coolidge, 171 A. 244, 106 
Vt. 183. 

12 C..1. p 681 note 60. 

Conspiracy to procure abortion is 
a misdemeanor.—Scott v. Eldridge, 
27 N.E. 677, 164 Mass. 25, 12 L.R.A. 
379. 

5eL Ill.—People v. Warfield, 108 N.E. 
979, 261 Ill. 293—People v. Drury, 
250 Ill.App. 647, affirmed 167 N.E. 
823, 835 Ill. 639. See People v. 
Shapiro, 207 Ill.App. 130. 

57. U.S.—Berkowitz v. U. S., Pa., 93 
F. 462, 85 G.C.A. 879. 

Ky.—Commonwealth v. Barnett, 245 
S.W. 874, 878, 196 Ky. 781, quoting 

Corpus Jturls. 

551 N.C.—SUte v. Shipman, 168 8.B. 


657, 202 N.C. 518—State v. Ritter, 
lo4 S.E. 62, 199 N.C. 116. 
Conspiracy committed with deceit 
and intent to defraud is not a felony 
under Comp.St. S 4171.—State v. 
Lewis, 116 S.E, 269. 185 N.C. 64. 
Degree dependent on sentence im¬ 
posed 

Cal.—People v. Campbell, 36 P.2d 
198, 1 Cal.App.2d 109. 

59. U.S.—Marino v. U. S., C.C.A.Cal., 

91 F.2d 691—Eldredge v. U. S., C. 
C.A.Utah, 62 F.2d 449. 

Mo.—Eagan v. Prudential Ins. Co., 
App., 107 S.W.2d 183. 
ea U.S.—Plquetl V. U. S., C.C.A.I11.. 
81 F.2d 75. certiorari denied 56 S. 
Ct. 749, 298 U.S. 664, 80 L.Ed. 1388. 
d. Pa.—Commonwealth v. Doris, 
185 A. 313, 316, 287 Pa. 547. 

**There must be an actual and ef¬ 
fective voluntary withdrawal be¬ 
fore the act in question has been so 
imminent that its avoidance is prac¬ 
tically out of the question.”—Com¬ 
monwealth V. Doris, supra. 

88. U.S.—Marino v. U. S., C.C.A.Cal., 

91 P.2d 691—Miller v. U. S., C.C.A. 
S.C., 277 F. 721. 

D.C.—Hyde v. U. S., 36 App.D.C. 461. 

Test whether conspirator with¬ 
drew from conspiracy to conceal em¬ 
bezzlements of national bank’s funds 
was whether he no longer assented 
to further concealment.—Eldredge v. 
U. B., C.C.A.Utah, 62 F.2d 449. 
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Act not constituting withdrawal 

The testimony of a bankrupt’s at¬ 
torney before the referee in bank¬ 
ruptcy, in which he denied the exist¬ 
ence of a conspiracy to conceal as¬ 
sets from the bankrupt, was not a 
withdrawal from the conspiracy.— 
Miller v. U. S., C.C.A.S.C., 277 F. 721. 
6& U.S.—Eldredge v. U. S., C.C.A. 

Utah, 62 F.2d 44 9. 

04L U.S.—Marino v. U. S., C.C.A.Cal. 

91 F.2d 691—Johnson v. U. S., C. 
C.A.Wash., 62 F.2d 32. 

65. U.S.—Orear v. U. S., C.C.A.Tex., 

261 F. 267. 

Ala.—Sheppard v. Stale, 55 So. 614, 
172 Ala. 363. 

Conspiracy to oppose by force au¬ 
thority of Vnited States 

Where a conspiracy has been fully 
formed to oppose by force the au¬ 
thority of the United States, its sub¬ 
sequent abandonment does not re¬ 
lieve the conspirators from criminal 
liability, under Cr.Code S 6, Comp.St. 
fi 10170, which does not require an 
overt act.—Orear v. U. S., C.C.A.Tex., 
261 F. 257. 

Where accused conspired to com¬ 
mit burglary, the offense of conspir¬ 
acy is complete, and a subsequent 
withdrawal theiefrom by accused be¬ 
fore the burglary is committed does 
not relieve him from criminal re¬ 
sponsibility for conspiracy.—Dill v. 
State. 88 S.W. 126, 86 Tex.Cr. 240, 60 
Am.B.B. 87. 
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That a conspirator did not participate in a con¬ 
spiracy with a view to pecuniary benefit, and deriv¬ 
ed no such benefit from the accomplishment of the 
purpose, is not a defense to a criminal prosecu¬ 
tion.®® 

€. Miscellaneous Defenses 

Defeniet, other than those before mentioned, have 
been sustained or rejected, according to their nature and 
the circumstances of the case. 

While it is a general rule that advice of counsel 
is no excuse for a violation of law, as stated in the 
CJ.S. title Criminal Law § 48, also 16 C.J. p 85 
note 97, this does not apply to conspiracy cases, 
where a specific intent is essential to the oflfense; 
and the advice of counsel, taken and acted on in 
good faith, is a defense to be considered by the 
jury in a prosecution for conspiracy.®*^ 

It is no defense, however, to a prosecution for 
conspiracy to use the mails to defraud, by inducing 
persons to make a certain investment, that defend¬ 
ant hoped and believed that the investment would 
ultimately prove successful;®^ nor is it a defense 
in a prosecution for conspiracy to defraud the 
United States by false statements to a government 
officer, that the officer had available records of the 
falsity of the statements, where such records were 
voluminous and confused, and one of the conspira¬ 
tors had charge thereof and knew, better than such 
officer, what they disclosed.®^ Where defendants 


were charged with banding together for the pur¬ 
pose of disturbing and enjoining the prosecuting 
witness and his family, it was no defease that his 
home was a disreputable resort.*^® So, the fact that 
what one of the conspirators did in furtherance of 
the conspiracy was done in the performance of his 
duties as an employee of a co-conspirator,*^^ or that 
acts of intimidation committed in furtherance of a 
conspiracy to intimidate were the result of sudden 
anger,72 is not a defense. The invalidity of the 
federal Agricultural Act was not a defense to a 
prosecution for conspiracy to defraud the United 
States by making false statements in order to re¬ 
ceive benefits under the act.*^® Likewise, the ques¬ 
tion of the constitutionality of the Gold Reserve 
Act of 1934 cannot be raised in defense, as con¬ 
gress is entitled to protect the government against 
those who would swindle it.*^^ When a claim is 
assigned in violation of statute for the purpose of 
avoiding the effect of the exemption laws, a stat¬ 
ute giving a civil remedy by action for damages to 
the wage earner on the collection of the claim in a 
foreign jurisdiction will not bar a prosecution of 
the assignor for conspiracy.*^® 

Participation by the victim in a conspiracy to 
defraud, as a defense to criminal prosecution is dis¬ 
cussed supra § 54 a (1). 

Other cases in which particular matters were held 
not to constitute a defense are set out in the note.*^® 


68. Del.—State v. Cole, 114 A. 201, 
1 W.W.Harr. 279. 

Ill.— People V. Drury, 250 Tll.App. 
547, affirmed 167 N E. 823. 335 111. 
639. 

Ind.—Mu.sgrave v. State, 32 N.E. 885, 
133 Ind. 297. 

R.l._State V. Dell in. 181 A. 804. 55 R 
I. 374. 

12 C.J. p 579 note 36. 

87 . U.S.—Miller v. U. S., C C.A.S.C.. 

277 F. 721. 

ea. U.S.—Nelson v. U. S , C.C.A.Ark.. 
16 F.2d 71. 

B9. U.S.—Falter v. U. S., C C.A.N.Y.. 
23 F.2d 420, c-ertiorari denied 48 
S.Ct. 528, 277 U.S. 590. 72 L.Ed. 
1003. 

70 . Ky.—Nails v. Commonwealth, 16 
S.W.2d 474, 228 Ky. 838. 

71 . U.S.—Hardy v. U. S., Tex., 256 
F. 284. 167 C.C.A. 456. certiorari de¬ 
nied 40 S.Ct. 9, 250 U.S. 659, 63 L. 
Ed. 1194. 

72. Ky.—Fulks v. Commonwealth, 36 
S.W.2d 36, 237 Ky. 642. 

TBy U.S.—U. S. v. Kapp. Okl., 68 S. 
Ct. 182, 802 U.S. 214, 82 L.Ed. 205. 


74. U.S.—Hills V. U. S., C.C.A.Cal., 

97 F.2d 710. 

75 . Pa.—Com. v. Miller, 12 Pa.Dist. 

76. 27 Pa.Co. 178. 

78. It is no defenss 

(1) That defendants In prosecution 
for conspiracy to smu^^le liquors 
were deceived and liquor w'as In fact 
of domestic origin.—Craven v. IT. S., 
C.C.A Mass.. 22 F.2d 605, certiorari 
denied 48 S.Ct. 321, 276 U.S. 627, 72 
L.Ed. 739. 

(2) That accused intended to re¬ 
store to note holders money divert¬ 
ed from them under conspiracy.— 
Slate V. Parker, 158 A. 797, 114 Conn. 
354. 

(3) That all the known conspira¬ 
tors were not prosecuted.—People v. 
Link. 6 N.£.2d 201, 365 Ill. 266, af¬ 
firming 282 Ill.App. 520. 

(4) That, in conspiracy to injure 
building, a broken window was re¬ 
placed by insurance company.—Peo¬ 
ple V. Stavrakas, 167 N.E. 852, 335 
Ill. 670. 

(6) That bank cashier, charged 
with another of conspiracy in ob¬ 
taining money from bank, struck 


drawer’s name from check and sign¬ 
ed his own, thereby overdrawing his 
own account.—People v. Drury, 250 
Ill.App. 547, affirmed 167 N.E. 823, 
335 111. 539. 

(6) That, in bringing an action 
with unlawful design and with in¬ 
tention, if tried, to prosecute it by 
false testimony, knowing that there 
was no foundation therefor, the 
functions of an attorney at law were 
exercised.—People v. Donahoe. 198 
Ill.App. 1, affirmed 117 N.E. 105. 279 
Ill. 411. 

(7) That, where defendants con¬ 
spired to prevent execution of search 
warrant, members of posse precipi¬ 
tated battle.—Diamond v. Common¬ 
wealth. 35 S.W.2d 664, 237 Ky. 374. 

(8) That third person, who was 
present when murder was committed 
pursuant to a conspiracy and was 
killed by deceased, fired the first 
shot.—Logan v. Commonwealth. 191 
S.W. 676, 174 Ky. 80. 

(9) That a multiplicity of crim¬ 
inal activities was contemplated by 
conspiracy.—People v. Chambers. 271 
N.W. 656, 278 Mich. 78. 
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§ 79 


B. PROSECUTION AND PUNISHMENT 


§ 79. Indictment or Information 

The requisites and sufficiency of indictments or 
informations for conspiracy are discussed in §§ 80- 
89 infra. 

§ 80. -Requisites and Sufficiency in Gen¬ 

eral 

An indictment or information for concpiracy shouid 
compiy with the generai ruies, and it has been heid that 
conspiracy must be speciaiiy charged. The indictment 
need not recite evidentiary matters nor describe the 
conspiracy with the particuiarity required in describing 
the substantive offense. 

Under gfcncral rules, an indictment or information 
for conspiracy must contain a statement of the 


facts relied on as constituting the offense in ordi¬ 
nary and concise language, with as much certainty 
as the nature of the case will admit, in such a man¬ 
ner as to enable a person of common understanding 
to know what is intended, and with such precision 
that accused may plead his acquittal or conviction 
to a subsequent indictment based on the same 
facts.However, it will be sufficient for the in¬ 
dictment to charge the offense in such specific terms 
that accused is thereby informed of its nature, and 
that the jury may easily understand the nature of 
the offense charged,and the indictment may be as 
broad as the conspiracy.*^® It is not necessary to 
detail the evidence of the conspiracy in the indict¬ 
ment.®® nor to recite the facts connecting all of the 


77 . U.S.—Wainer v. U. S., 87 F.2d 
77, C.C.A.Ill., certiorari denied 57 
S.Ct. 511, 300 U.S. 669, 81 L.Kd. 876 
—Lefkowitz V. S<*hneider, C.C.A.N. 
J., 61 F.2d 685—Wishart v. U. S.. 
C.C.A.N,D., 29 F.2d 103— TT. S. v. 
Dowling, D.C.Fla., 27S F. fi.'lO—U. 
S. V. Gradwell, D.C.R.I.. 234 F. 446. 
affirmed 37 S.Ct. 407. 243 U.S. 476, 
61 L.Ed. 857. 

Cal.—People v. Barnard, 219 P. 756, 
63 Cal.App. 662. 

Fla.—State ex rel. Williams v. Cole¬ 
man, 180 So. 357. 

Pa.—Commonwealth v. Zuern, 10 Pa. 
Dist. 26. 24 Pa.Co. 264, affirmed in 
part and reversed in part on other 
grounds 16 Pa.Super. 588—Com¬ 
monwealth V. Quay, 7 Pa-Dist. 723. 
Porto Rico.—People v. Alsina, 22 
Porto Rico 426. 

Tex.—Carter v. State, 237 S.W. 285, 
286, 91 Tex.Cr. 96, citing Corpns 
Juris. 

12 C.J. p 614 note 68. 

Forms 

U.S.—Wishart v. U. S., C.C.A.N.D., 
29 F.2d 103—Raker v. U. S.. C.C.A. 
Ga., 285 F. 15, certiorari denied 43 
S.Ct. 248, 260 U.S. 749. 67 L.Ed. 
494. 

N.Y.—People v. McCue, 250 N.Y.S. 
161, 139 Misc. 790. 

Porto Rico.—People v. Alsina, 22 
Porto Rico 426. 

12 C.J. p 614 note 67 [a]. 

Certainty 

It has been said that conspiracy 
is an offense which especially de¬ 
mands the application of that wise 
and humane rule of the common law 
that an indictment shall state with 
as much certainty as the nature of 
the case will admit the facts which 
constitute the crime intended to be 
charged.—Commonwealth v. Hunt, 4 
Mete., Mass., Ill, 38 Am.D. 346. 
XnAlotmsnts or Informations hold 
snflioieat 

(1) Generally. 

U.S.— Bogy v. U. 8., C.C.A.Tenn., 96 


P.2d 734. affirming. D.C., U. S. v. 
Bogy, 16 F.Supp. 407—Rees v. U. 
S.. CC.A.Md.. 95 F.2d 784—Pollock 
V. U. S.. C.C.A.Md., 35 F.2d 174— 
U. S. V. Maxey, D.C.Ark., 200 F. 
997. 

Cal.—People v. Ruben.s. 54 P.2d 98. 
11 Cal.App.2d 576, hen ring denied 
54 P.2d 1107, 11 Cal.App 2d 576- 
People V. Shearer, 256 P. 611, 83 
Cal.App. 321. 

Ill.—People V. Mangano. 188 N.E. 475, 
354 Ill. 329—I’eople v. Glassberg, 
158 N.E. 103, 326 Ill. 379. 

Iowa.—State v. Blackledge, 243 N.W. 
534. 216 Iowa 199. 

Md.—White V. Stale, 123 A. 58, 143 
Md. 535. 

Ohio.—Townsend v. State, 17 Ohio 
Cir.Ct..N.S.. 380. 

12 C.J. p 614 note 68 [e]-[h]—42 C. 
J. p 1319 note 99 [a]. 

(2) Indictment including specific 
allegations as to persons, time, place, 
and events.—Wainer v. U. S,, C.C.A. 
Ill., 87 F.2d 77, certiorari denied 57 
S.Ct. 511. 300 U.S. 669, 81 L.Ed. 876. 

(3) Indictment for conspiracy is 
not bad for indefiniteness, where it 
alleges the purpose of the conspir¬ 
acy, and descriljcs the precise meth¬ 
ods taken for carrying it out.—Firth 
v. U. S., W.Va., 253 F. 36, 165 C.C.A. 
66 . 

(4) Indictment for conspiracy, 
which sets forth the names of the 
conspiralors and alleges that the 
conspiracy was to commit an offense 
against the United States, the na¬ 
ture of the offense, the time and 
place, and the overt acts committed 
to execute the conspiracy, is suffi¬ 
cient.—U. S. V. Pennsylvania Central 
Coal Co., D.C.Fa., 256 F. 703. 

ludlotments or hiformatloiui held iiu 
■ufflolent 

(1) Generally. 

U.S.—U. S. V. Gradwell, D.C.R.I.. 234 
F. 446, affirmed 37 S.Ct. 407, 243 
U.S. 476, 61 L.Ed. 857. 
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Ark.—Powell v. State, 203 S.W. 25. 
133 Ark. 477. 

N.J.—State V. Borg, 152 A. 788, 9 
NJ.MIsc. 59. 

12 C.J. p 614 note 68 [a], [k]. 

(2) Indictment charging, in a 
single count, conspiracy to commit, a 
felony which is so de.scribed that it 
might be treated as applying to any 
one or more of several offenses is 
defective, In that defendants were 
not advised that they were accused 
of the commission of any particular 
offense.—People v. Barnard, 219 P. 
756. 63 Cal.App. 562. 

78. U.S.—U. S. v. Rosenslein, D.C. 
N.Y., 211 F. 738. 

Ill.—O’Donnell v. I’eople, 110 Ill.App. 
250. affirmed 71 N.E. 842. 211 Ill. 
158. 

12 C.J. p 615 note 70. 

79. ITS.—Etie v. U. S., C C.A.Tex., 
55 F.2d 114—Burris v. U. S., C.C. 
A.Fla., 296 F. 4 68. 

80. U.S.—Mercer v. U. S., C.C.A.N. 

J., 61 F.2cl 97—Lefkowitz v. 

Schneider, C.C.A.N.J.. 51 F.2d 685. 

Statement of detaile aa not prejudi¬ 
cial 

In indictment charging conspiracy 
to ob.struct due administration of 
Justice in certain pro.sec‘ution, state¬ 
ments of complete details of plan 
could not have prejudiced defcndant.s' 
substantial rights, although com¬ 
plete details were not required to 
have been alleged.—Craig v. U, S., 
C.C.A.Cal., 81 P.2d 816, certiorari dis¬ 
missed 56 S.Ct. 670, 298 U.S. 637, 80 
L.Ed. 1371, and Weinblatt v. U. S., 
56 S.Ct. 671, 298 U.S. 637. 80 L.Ed. 
1371, rehearing denied Craig v. U. S., 
83 F.2d 450, certiorari denied 66 S. 
Ct. 959. 298 US. 690, 80 L.Ed. 1408, 
rehearing denied 57 S.Ct. 6, 299 U.S. 
620, 81 L.Ed. 457, certiorari denied 
Weinblatt v. U. S., 56 S.Ct. 969, 298 
U.S. 690, 80 L.Ed. 1408, rehearing de¬ 
nied 57 S.CL 6, 299 U.S. 620, 81 L.Ed. 
467. 
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accused with one another in the web of the conspir¬ 
acy,®^ nor to describe the conspiracy with the same 
degree of particularity required in describing a 
substantive ofifense.®^ If the offense is not defined 
by statute it may be charged as at common law;®® 
but if it has been made the subject of legislative 
enactment, all the material facts necessary to bring 
the case within the terms of the statute must be 
substantially set forth.®^ This, however, is all that 
is required.®® 

An indictment charging acts constituting a con¬ 
spiracy at common law is sufficient, even though the 
indictment is not within the four corners of a stat¬ 
ute punishing conspiracy, the statutory crime not 
being exclusive.®® It is not necessary for an in¬ 
dictment for common-law conspiracy to charge that 
the acts contem{)lale(l constitute a criminal offense 
which would in itself be crimnuil without the ele¬ 
ment of coiKpiracy.®*^ In determining the validity 
of a conspiracy indictment, the facts alleged and 
not the statutes mentioned by the pleader determine 
what, if any, statute is violated.®® 

Conspiracy must be specially charged, and cannot 
be added t() former acts done by one or more of 
the conspirators in furtherance of the conspiracy,®® 
although it is unnecessary to charge a particular 
person accused with a particular act.®® 


S 81 

§ 81. —— Language of Statute and Statutory 

Forms 

Indictments and informations for conspiracy may 
properly follow the language of statutes defining con¬ 
spiracy and the contemplated crime, unless such statutes 
are too broad In their terms to permit the accused to 
learn from the indictment the offense with which he is 
charged. 

Broadly speaking, an indictment or information 
for conspiracy should follow the language of a 
statute creating the offense, or briefly describe it in 
the language of the statute, or should set forth the 
particular acts constituting the offense.®^ The in¬ 
dictment will be sufficient if it follows the words of 
the statute and reasonably informs accused of the 
character of the offense he is charged with conspir¬ 
ing to commit,®^ or, folio-wing the language of the 
statute, contains a sufficient statement of an overt 
act to effect the object of the conspiracy,®® or al¬ 
leges lK)th the conspiracy and the contemplated 
crime in the language of the respective statutes de¬ 
fining them.®^ 

Where conspiracy is made a statutory offense, 
when entered into for the purpose of committing 
certain specified offenses, if the statute sets out 
fully and clearly the elements necessary to consti¬ 
tute the offense intended to be punished, it will be 
sufficient to charge the offense in the language of 
the statute or in words of equivalent moaning.®® 


81. U.S.—Lcfkowitz V. Schneider, C. 

C.A.N.J.. 51 F.2d 68*5. 

812 . U.S.—CVriter v. U S., C C.A.S. 
C.. 96 F.2d 127—Rpe.s v. U. S. C. 
CA.Md.. 95 F.2d 784—Mercer v. 
IJ. S., C.C.AN..I.. 61 F2d 97— 

Cnnivs V, TT. S.. CC.ACjU., 59 F.2d 
173—-TT. S. V. Gnulcd, D.C.N.Y., 253 
F. 239. 

83 . Ill.—See People v. Curran, 207 
Ill.App. 264, affirmed 121 N.E. 637, 
286 Til 302. 

Wash.—Bradshaw v. Territory, 14 P. 
594, 3 Wash.T. 265. 

84. U.S.—Smith v. U. S., Cal., 231 F. 
25. 145 C.C.A. 213. 

12 C.J. p 615 note 72. 

85. N.J.—State V. NuRent, 71 A. 485, 
77 N.J.Law 84. 

12 C.J. p 616 note 73. 

88. Me.—State v. Vermette, 156 A. 
807, 130 Me. 387. 

N.J.—State V. Henry, 188 A. 918, 117 
N.J.Law, 442. affirminK State v. 
Loog. 179 A. 623. 13 N.J.Mlsc. 536. 

Ooaspiracy for Illegal practice of 
medicine 

Indictment was held properly to 
charge common-law conspiracy to 
practice medicine without license, as 
against objection that it charged 
common-law conspiracy but enumer¬ 
ated acts made crimes by statute 


only. A count of Indictment charg¬ 
ing fon.spiracy to do certain illegal 
acts injurious to public henlth in 
pructioing medicine without licen.se 
was held to charge offense.—IVople 
V. Tilton. 191 N.E. 257, 357 Ill. 47, 
affirming 273 Ill.App. 52. 

“Against the statute” 

An indictment for a common-law 
conspirai-y may be so drawn as to in¬ 
clude the doing of any unlawful act, 
whether or not prohilnted by statute, 
and need not conclude “against the 
.statute,” even though the acts con¬ 
templated were crirn<‘S by statute.— 
People V. Tilton, 273 Ill.App. 52, af¬ 
firmed 191 N.E. 257, 357 Ill. 47. 

87 . N.J.—Stale v. Continental Pur¬ 
chasing Co., 195 A. 827, 119 N.J. 
Law 257. 

86. II.S.—Outlaw V. U. S., C.C.A. 
Tex., 81 F.2d 805, certiorari de¬ 
nied 66 S.Ct. 747. 298 U.S. 665. 80 
L.Ed. 1389. 

89 . U.S.—U. S. V. Olmstead, D.C. 
Wash., 6 F.2d 712. 

90. U.S.—U. S. V. Olmstead, supra. 

91 . Ky.—Miller v. Commonwealth, 
69 S.W.2d 969, 248 Ky. 717, fol¬ 
lowed in 59 S.W.2d 973, 248 Ky. 
726, 727, 728, Half v. Common¬ 
wealth. 63 S.W.2d 591, 250 Ky. 665. 

98 . U.S.—Hill V. U. S., C.C.A.Md., 
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42 F.2d 812, certiorari denied 61 S. 
Cl. 87. 282 U.S. 884, 76 L.Efl. 780. 
Ky.—Newton v. Commonwealth, 50 
S.W.2d 18, 244 Ky. 41. 

National Prohibition Act 

Indictment for conspiracy to vio¬ 
late National Prohibition Act fol¬ 
lowing statute, and fairly informing 
defendants of character of offense 
charged, was sufficient.—Belvin v. U. 
S., C.C.A.Va.. 12 F.2d 548. certiorari 
denied 47 S.Ct. 98, 273 U.S. 706, 71 
L.Ed. 850. 

Tariff Act 

Indictment charging violation of 
Tariff Act in exact word.s of statute 
and speciflcally descriliing merchan¬ 
dise "smuggled" in was sufficient.— 
Hill V. U. S.. C.C.A.Md. 42 F.2d 812, 
certiorari denied 61 S.Ct. 87, 282 U.S. 
884, 75 L.Ed. 780. 

93. TJ.S.—Williams v. U. S., C.C.A. 
Tenn., 3 F.2d 933. 

31 C.J. p 714 note 6. 

94 . Tnd.—Landis v. State, 149 N.E. 
438, 196 Ind. 699. 

96 . U.S.—U. S. V. Shively, D.C.Va., 

16 F.Supp. 107—^Anderson v. U. S., 
C.C.A.Ark., 260 F. 557, 558, citing 
Corpus Juris. 

Ill.—People V. Glass berg. 168 N.E. 
103, 326 111. 379. 

Pa.—Commonwealth v. Bonnem, 96 
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If, however, the statute employs broad and compre¬ 
hensive language, descriptive of the general nature 
of the offense denounced, the use of such language 
is insufficient to charge a specific offense thereun¬ 
der. There should be such a particular statement 
of the facts and circumstances as will inform ac¬ 
cused of the specific offense charged;®® and the 
fact that the statute in question, read in the light 
of the common law and of other statutes on the 
like matter, enables the court to infer the intent of 
the legislature, does not dispense with the necessity 
of alleging in the indictment all the facts necessary 
to bring the case within that intent.®^ 

The object of the conspiracy may properly be 
stated in the language of a statute defining the lat¬ 
ter offense.®® 

The courts have upheld the validity of statutes 
authorizing short form indictments for conspiracy.®® 

§ 82. - Combination or Confederacy 

An indictment or information for conspiracy shouid 
contain a due description of the confederacy or combina¬ 
tion in compiiance with generai ruies governing indict¬ 
ments and informations, and a description imperfect in 
such respect may not, as a ruie, be aided by other aver¬ 
ments. it is not essentiai to indict aii conspirators nor 
to name them all. 


The agreement, combination, or common purpose 
must be charged in appropriate language,^ and a 
direct averment of this fact is necessary. An in¬ 
dictment which charges an agreement or combina¬ 
tion by inference or implication only is defective.®^ 
However, in the nature of things, the charge can¬ 
not be made any more definite than was the actual 
agreement of the conspirators, and the indictment 
may be as general as the conspiracy sought to be 
proved.® If the conspiracy is general and indefi¬ 
nite, the pleader cannot be called on to state a defi¬ 
nite conspiracy in order to make the indictment 
good; particulars which did not enter into the 
agreement should not be pleaded.^ It is unneces¬ 
sary in an indictment for conspiracy to set out the 
manner in which accused came into the conspiracy.® 
Charging the joint commission of a crime has been 
held a sufficient charge of conspiracy,® although 
conspiracy may be inferred from all the circum¬ 
stances alleged without expressly charging joint 
participation in all phases of the object of the con¬ 
spiracy.^ Charge of a conspiracy to defraud nec¬ 
essarily involves a combination to accomplish a 
fraud.® 

Aider by other cn>erments. Where the aver- 


Pa.Super. 496—Commonwealth v. i 
Mack, 19 Pa.Dlat. & Co. 616. 

Tex.—Carter v. State, 237 S.W. 285, | 
286, 91 Tex.Cr. 96, citing Corpus 
Juris. 

12 C.J. p 615 note 74. 

9a U.S.—Asgill V. U. S., C.C.A.Va.. 
60 F.2d 780—Anderson v. U. S., C. 
C.A.Ark., 260 F. 557, 658, citing 

Corpus Juris. 

N.Y.—People v. Meehan, 264 N.T.S. 
477, 142 Misc. 605. 

Tex.—Carter v. State, 237 S.W. 285, 
286, 91 Tex.Cr. 96, citing Corpus 
Juris. 

12 C.J. p 616 note 76. 

raets showing oorruptiou must be 
alleged in an indictment for conspir¬ 
acy willfully and corruptly to cast 
away a vessel, and mere use of stat¬ 
utory phrase “corruptly cast away” 
is insufficient.—U. S. v. Murphy, D.C. 
Ala.. 50 F.2d 455. 

87. U.S.—Pettibone v. U. S., Idaho, 
13 S.Ct. 542, 148 U.S. 197, 37 L.Ed. 
419. 

9a Cal.—People v. Silbelo, 214 P. 
462, 61 Cal.App. 92—People v. Ro¬ 
driguez, 214 P. 452, 61 Cal.App. 69. 

Burglary 

An indictment for conspiracy to 
burglarize was held to correspond 
with code requirements, the first in¬ 
gredient of the crime being alleged 
in clear and concise language, and 
the second ingredient, the overt act, 
or the fact of entering a building, or 
attempt to do so, being stated in the 


language of § 469, describing the 
crime of burglary.—People v. Sil¬ 
belo, 214 P. 462, 61 Cal.App. 92. 

99. R.I.—State v. Smith. 184 A. 494. 

1. U.S.—Asgill V. IJ. S., C.C.A.Va., 

60 F.2d 780—^Anderson v. U. S., 

Ark.. 260 F. 557. 171 C.C.A. 341. 

12 C.J. p 616 note 78. 

Xndiotmsuts or Informations held 
suttoient to charge element of agree¬ 
ment or conspiracy. 

(1) Conspiracy to violate Espion¬ 
age Act.—U. S. v. Nearing, D.C.N.Y., 
252 F. 223. 

(2) Conspiracy to conceal property 
of bankrupt’s estate from trustee.-— 
Carter v. U. S., C.C.A.Mo., 19 P.2d 
431. 

(3) Conspiracy to permit houses of 
ill fame within city.—People v. 
Tenerowicz, 253 N.W. 296, 266 Mich. 
276. 

(4) Indictment charging that cer¬ 
tain persons conspired together with 
certain other persons sufficiently 
charged that persons in first group 
conspired with those in second group, 
and that all conspired to commit of¬ 
fenses charged.—^A. Guckenheimer & 
Bros. Co. V. U. S.. C.C.A.Pa., 3 F.2d 
786, certiorari denied 45 S.Ct. 609, 
268 U.S. 688, 69 Li.Bd. 1167. 

Tazmz of agzoamaut 

The indictment should set forth 
the terms of the agreement of the 
conspirators.—^Asgill v. U. S., C.C.A. 
Va., 60 F.2d 780. 
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8. R.I.—Stale v. Eastern Coal Co., 
70 A. 1, 29 R.I. 254, 132 Am.S.R. 
817, 17 Ann.Cas. 96. 

3. U.S.—Hill v. Aderhold, C.C.A.Oa., 
61 F.2d 1030—lluling v. Aderhold, 
C.C.AGa., 52 F 2d lOSS—Middleton 
V. U. S., C.C.A.Ark., 49 F.2d 638— 
Blaine v. U. S., C.C.A.Tex., 29 F.2d 
661, certiorari denied 49 S.Ct. 342, 
279 U.S. 845, 73 L.Ed. 990—Bailey 
V. U. S.. C.C.A.Ga., 6 F.2d 437, peti¬ 
tion dismissed 46 S.Ct. 12. 269 U.S. 
661, 689, 70 L.Ed. 427—Wing v. U. 
S., C.C.A.FIa., 280 F. 112. 

4. U.S.—Wong Din v. U. S., Cal., 136 
F. 702, 68 C.C.A. 340. 

12 C.J. p 616 note 82. 

5. U.S.—Rudner v. U. S., C.C.A.Ohio, 
281 F. 616, certiorari denied 43 S. 
Ct. 96, 260 U.S. 734, 67 L.Ed. 487. 

6. La.—State v. Gunter, 156 So. 203. 
180 La. 145—State v. Dundas, 121 
So. 586, 168 La. 96. 

7- Ind.—Hermann v. State, 170 N. 

E. 786, 201 Ind. 601. 

Fossasslou of still 

Affidavit charging conspiracy to 
possess still for manufacturing liq¬ 
uor need not allege conspirators were 
to have Joint possession of still or 
distflling apparatus, since the con¬ 
spiracy may be Inferred from all the 
circumstances set forth.—^Hermann 
V. State, supra. 

8l Mich.—^People v. Di Laura, 243 
N.W. 48. 269 Mich. 860. 
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merit respecting formation of the conspiracy refers 
to no other counts for certainty as to its meaning 
it should be interpreted as it stands.^ An illegal 
combination imperfectly and insufficiently charged 
in the indictment will not be aided by averments of 
overt acts done in pursuance of it;^^ and the fact 
that, by statute, an overt act is made necessary to 
the completion of the offense does not in any way 
affect the operation of the rule, the gist of the of¬ 
fense being the conspiracy, notwithstanding the 
fact that an overt act is necessary to complete the 
offense nor can an illegal combination imper¬ 
fectly and insufficiently charged be aided by mat¬ 
ter which precedes or follows the direct averments, 
or by qualifying epithets which are attached to the 
facts averred.l2 has been held, however, that 
while a charge of conspiracy which wholly omits 
some essential element of the offense cannot be aid¬ 
ed by the statement of acts done to effect its object, 


this does not prevent reference to such statement 
for the purpose of ascertaining the sense in which 
terms were used in charging the conspiracy.^* 

Joinder and naming of co-conspirators. It is not 
necessary to join all alleged co-conspirators in an 
indictment for conspiracy,nor to explain why 
those omitted were not indicted and it need not 
be alleged that all conspirators joined in the con¬ 
federation at the same time.^* 

The fact that a person is named as having par¬ 
ticipated in the overt act charged in an indictment 
for conspiracy does not make it essential to charge 
such person as one of the conspirators.^'^ 

Where one is separately charged, it should be 
averred that he conspired with another or others— 
the usual form under such circumstances is that he 
conspired “with divers other persons, to the jurors 
unknown.”^* It has been held unnecessary to al- 


3. U.S.—Joplin Mercantile Co. v. U. 

5.. Mo., 3.^ S.Ct. 291, 236 U.S. 531. 
59 L.Ed. 705. 

10 . U.S.—Pierce v. U. S., N.Y. 40 
S.Ct. 205. 252 U.S. 239. 64 L.Ed. 
542, affirming. D.C.. U. S. v. Pierce, 
LM5 P. 878—Luxenberg v. U. S., C. 

C. A.W.Va.. 45 F 2d 497. certiorari 
denied 51 S.Ct. 345. 283 U.S. 820. 75 
L.Ed. 1436—U. S. ex rcl. Clark v. 
Mathucs, UC.Pa.. 17 F.2d 187— 
Rulovitch V. U. S., C.C.A.N.J,, 286 
F. 315, certiorari denied 43 S.Ct. 
434, 261 U.S. 622, 67 L.Ed. 831— 
U. S. V. Bciner, D.C.Pa., 275 F, 704 
—Manning v. U. S., C.C.A.Mo., 275 
F. 29—U. S. V. Amster, D.C.N.Y., 
273 F. 532—U. S. v. Robinson, D.C. 
Okl., 266 F. 240—Anderson v. U. 

5., Ark., 260 F. 557, 171 C.C.A. 341. 
Tex.—Carter v. Stale, 237 S.W. 285, 

286, 91 Tex.Cr. 96. citing Corpus 
Juris. I 

12 C.J. P 617 note 89. j 

11. U.S.—Dwlnnell v. U. S., Cal., 186 
P. 754, 108 C.C.A. 624. 

D.C.—Tyner v. U. S., 23 App.D.C. 
324. 

12 . Mass.—Commonwealth v. Hunt, 
4 Mete. Ill, 38 Am.D. 346. 

12 C.J. p 617 note 92. 

13. U.S.—Wishart v. U. S., C.C.A.N. 

D. , 29 F.2d 103—Stearns v. U. S.. 
Minn., 152 F. 900, 82 C.C.A. 48. 

Ovsrt acts as explanatory of charge 

(1) While a charge of conspiracy 
cannot be aided by averments of acts 
done In furtherance of it, averments 
of overt acts In an indictment for 
conspiracy, not elements of the of¬ 
fense under the statute, may be look¬ 
ed to as explanatory of the charge. 
—^Anderson v. U. S., C.C.A.Kan., 273 
P. 20, certiorari denied 42 S.Ct. 66, 
257 U.S. 647. 66 L.Ed. 416. 

(2) Although the allegations of 


overt acts may not be used to en -1 
large the scope of a conspiracy, they | 
may be regarded as meeting objec¬ 
tions to the generality of the charge 
in the Indictment, and as giving 
specifications of the completed acts 
done pursuant to the conspiracy.— 
U. S. V. Downey, D.C.R.I., 267 P. 
364. 

ISere defect of form 

An indictment for seditious con¬ 
spiracy, under provisions of Cr.Code 
9 6, must charge force, which can¬ 
not be implied from the words "fe¬ 
loniously, unlawfully, willfully, and 
maliciously"; but where the overt 
act is alleged in charging defendants 
with Intent to engage In armed hos¬ 
tility against the United States, "by 
attacking with force and arms," de¬ 
fendant is so appraised of element of 
force that to sustain a demurrer on 
such ground would give effect to a 
mere defect of form, contrary to 
statute.—Phipps v. U. S., Va., 261 P. 
879, 164 C.C,A. 95. 

14. U.S.—U. S. v. Vannatta, D.C.N. 
Y.. 278 F. 559—Katz v. U. S., C.C. 
A.K.I., 273 F. 167, certiorari denied 
42 S.Ct. 52. 257 U.S. 641, 66 L.Ed. 
412. 

Ill.—^I’eople V. Johnson, 278 Ill.App. 
204, reversed on other grounds 1 
N.E.2d 386. 368 Ill. 45. 

Failure to Jolu uamed conspirator 
An indictment charging a conspir¬ 
acy between defendant and another 
named individual and others to the 
grand Jurors unknown is not demur¬ 
rable, because it did not designate 
the named individual as a defendant. 
■—U. S. V. Vannatta, D.C.N.Y., 278 F. 
659. 

15. U.S.—Katz V. U. S.. C.C.A.R.I., 
273 F. 167, certiorari denied 42 S. 
Gt. 52. 257 U.S. 641, 66 L.Ed. 412. 
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16. D.C.—U. S. V. Harding, 81 P.2d 
663. 65 App.D.C. 161. 

Common design 

It is not essential in charging 
"conspiracy" to show that all con¬ 
spirators participated In its begin¬ 
ning, or that all contributed alike, 
provided there is common design and 
purpose applicable to all conspirators 
at some period during conspiracy.— 
U. S. V. Harding, supra. 

Joinder at different times 
Joinder of a defendant in a con¬ 
spiracy during Its continuance re¬ 
lates back to the date of its forma¬ 
tion, and an indictment Is subject 
to the charge of neither uncertainty 
nor duplicity, as charging a new con¬ 
spiracy, because it alleges the Join¬ 
der therein at different times after 
the date when it is charged to have 
been formed.—Norton v. U. S., C.C.A. 
Tex., 295 F. 136. 

17. U.S.—Iponmatsu Ukichl v. U. S.. 
C.C.A.Hawaii, 281 F. 526. certio¬ 
rari denied 43 S.Ct. 92, 260 U.S. 
729. 67 L.Ed. 485. 

Ssosivsr of opium 

That an indictment for conspiracy 
to receive, buy, and sell opium, know¬ 
ing it to have been imported con¬ 
trary to law, in violation of statute, 
alleged as overt acts sales of such 
opium to persons named, did not 
make it necessary to charge such 
persons as conspirators, since their 
receipt may have been without par¬ 
ticipation in the conspiracy.—Ipon- 
matsu Ukichl v. U. S., supra. 

18. Cal.—^People v. MacMullen, 24 
P.2d 794. 134 Cal.App. 81. 

12 C.J. p 616 note 84. 

Xndiotmont hold sufloisnt 
N.J.—State v. Claypoole, 187 A. 898, 
6 N.J.Misc. 627. affirmed 140 A. 921, 
104 N.J.Law 446. 
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lege that the names of the others were unknown, 
even though the names of the co-conspirators must 
actually have been known to the grand jury.^o The 
names of the persons with whom the indicted per¬ 
son conspired are not descriptive of the offense, 
and the names of conspirators not indicted need not 
be set out.22 

An indictment charging conspiracy of accused 
with certain named persons and with others un¬ 
known, permits continuance of the prosecution aft¬ 
er acquittal of the named persons indicted with ac¬ 
cused, 23 and where an indictment charges conspira¬ 
cy with named individuals and others to the grand 
jurors unknown, conviction may be had on proof 
of conspiracy with persons not named in the indict- 

ment.24 

§ 83. - Place of Offense 

The indictment or Information should show an offense 
at a place within the iurisdiction of the court but need 
not allege the exact place of either the conspiracy or 
the overt acts committed pursuant thereto. 

While indictments and informations for conspir¬ 


acy should contain proper allegations respecting the 
place of the offense,26 it is not necessary, if the 
facts alleged show an offense within the jurisdic¬ 
tion of the court, to aver the exact place of the con- 
spiracy26 or of the overt acts,27 and it is permissi¬ 
ble to charge a conspiracy at different times and 
in different places.^® Where overt acts have been 
committed in furtherance of the conspiracy, the 
conspiracy is renewed as to all the conspirators at 
the place where the overt act is done, and it is not 
then necessary to allege the exact place where the 
conspiracy was originally formed.23 

§ 84. - Persons Conspired against 

An indictment or Information for conspiracy should 
designate the persons conspired against by name, class, 
or other appropriate description. 

Where the conspiracy is directed against a par¬ 
ticular person, or the object of the conspiracy has 
been effected so that the person or persons intended 
can be ascertained, he or they should be designated 
by name, or the reason why such designation is not 
made should be stated but where no intent as to 


19. N.r.—State v. Lewis, 55 S.E. 600, 
142 N.C. 626. 7 L.R.A.,N.S., 669, 
9 Ann.Cas. 604. 

12 C.J. p 617 note 85. 

20. Ill.—People v. Smith, 87 N.R. 
885. 2.^9 Ill. 91, affirming 144 Ill. 
App. 129. 

12 C.J. p 617 note 86. 

21. U.S.—Rubio V. U. S., C.C.A.Cal., 
22 F.2d . 766, certiorari denied 48 
S.Ct. 213, 276 U.S. 619, 72 L Ed. 
234—Leverkuhn v. U. S., C.O.A. 
Tex., 297 F. 590, certiorari denied 
45 S.Ct. 91, 266 U.S. 603, 69 L.Ed. 
463. 

Ill.—People V. Link, 6 N.E.2d 201, 365 
111. 266, affirming 282 Ill.App. 520. 
12 C.J. P 617 note 87. 

Hamas siaca ascartalnad 

Conspiracy to possf'ss and trans¬ 
port intoxicating liquors and par¬ 
ties thereto was sufficiently describ¬ 
ed in indictment, without slating 
names of alleged unknown conspira¬ 
tors sin<M' ascertained.—Rubio v. U. 

S.. C.CA.Cal., 22 P.2d 766. certiorari 
denied 48 S.Ct. 213, 276 U.S. 619, 72 
L.Ed. 734. 

22. U.S.—Didentl v. U. S.. C.C.A. 
Wash., 44 P.2d 537—Norton v. U. 

S., C.C.A.Tex., 295 F. 136. 

Mass.—Commonwealth v. Dyer, 138 
N.E. 296. 243 Mass. 472, certiorari 
denied Dyer v. Commonwealth of 
Massachusetts. 43 S.Ct. 700, 262 
U.S. 761. 67 L.Ed. 1214. 

HBOwa conspirator 

Count of indictment for conspiracy 
was not insufficient because of fail¬ 
ure to enumerate one of alleged con¬ 
spirators known to grand Jury.—Fox 
V. U. S., C.C.A.Wi8., 45 F.2d 864. 


23. U.S.—McDonald v. U. S.. C.C.A. 
Okl., 9 F.2d 606. 

24. Ill.—See People v. Shapiro, 207 
Ill.App, 130. 

Ky.—Jenkins v. Commonwealth, 180 
S.W. 961, 167 Ky. 644. 

25. Averments held sufficient 

(1) Generally.—U. S. v. King. D.C. 
Muss., 229 F. 275—U. S. v. Aviles, 
D.C.Cal., 222 F. 474—U. S. v. Marx. 
D.C.Va., 122 P. 964. 

(2) Indictment for con.'ipiracy 
formed in the district and various 
other places, in part earned out in 
that di.strict held to charge an of¬ 
fense. — U. S. V. Jordan, D.C.Pa., 22 
P.2d 702. 

(3) Since the overt act in further¬ 
ance of a conspiracy need not have 
been committed within the jurisdic¬ 
tion in which the conspiracy was 
formed, an Indictment alleging the 
venue of the conspiracy and of all 
the overt acts but one was not In¬ 
sufficient because of its failure to al¬ 
lege the venue as to that act.—Bro- 
laski V. U. S.. C.C.A.Cal.. 279 F. 1, 
certiorari denied 42 S.Ct. 381, 258 U. 
S. 625, 66 L.P^. 797, and 42 S Ct. 589, 
259 U.S. 586, 66 L.Ed. 1076. 

(4) Indictment charging offense of 
conspiracy to violate Harrison Act 
held sufficiently to aver place of com¬ 
mission of overt acts.—^U. S. v. 
D'Arcy, D.C.R.I.. 243 P. 739. 

26 . U.S.—Baker v. U. S.. C.C.A.Ga., 
285 F. 16, certiorari denied 43 S.Ct. 
248, 260 U.S. 749, 67 L.Ed. 494. 

Ovort aet la plaoo of vmius 
I The exact place of the formation 
I of a criminal conspiracy need not be 
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stated in the indictment which al¬ 
leges an overt act in the place in 
which venue is laid.—Brown v. El¬ 
liott. Cal., 32 SCI. 812, 22IT U.S. 392. 
56 L.Ed. 1136. 

27. U.S.—Baker v. U. S., C O.A.Ga., 
285 F. 15, certiorari denied 43 S.Ct. 
248, 260 U.S. 749, 67 L.Ed. 494. 

Object of conspiracy 

If it IS charged that a conspiracy 
was formed within the terrltoriul Ju¬ 
risdiction of the court, it is not nec¬ 
essary to set forth the place of per¬ 
formance of the object of the con¬ 
spiracy.—Vane v. U. S., Idaho, 2.54 
F. 28. 165 C.C.A. 438. 

28. U.S.—Marcante v. U. S., C.C.A. 
Wyo., 49 F.2d 166. 

State-wido 

Indictment for conspiracy to vio¬ 
late liquor law was not demurrable, 
because charging state-wide conspir¬ 
acy at different times and in differ¬ 
ent localities.—Marcante v. U. S., su¬ 
pra. 

Tariff acts 

Indictment charging conspiracy ex¬ 
tending from Febr. 9, 193G, to Aug. 
9, 1931, to violate Tariff Act becom¬ 
ing effective on June 17, 1930, held 
not demurrable since “The Tariff Act 
of 1930 . . . was in effect when 

the acts charged in the indictment 
were committed and when the indict¬ 
ment was found.”—Davidson v. U. 

S., C.C.A.R.I., 63 F.2d 90, 91. 

29. U.S.—Brown v. Elliott, Cal., 32 
S.Ct. 812, 226 U.S. 392, 66 L.Ed. 
1136. 

12 C.J. p 617 note 1. 

90 . Idaho.— ^State v. McLoy, 284 P- 
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any particular person was formed it should charge 
an intended wrong against some person, persons, or 
class of persons or the general public.^i In such 
cases it is, however, unnecessary to designate any 
particular individual,^^ and the courts have upheld 
the sufficiency of designations of the sorts indicat¬ 
ed in the notes below.33 

§ 85. - Object or Purpose 

The indictment or information should state the ob¬ 
ject or purpose of the conspiracy, showing its unlawful 
character and identifying the contemplated crime or 
unlawful act, but according to the weight of authority 
need not state the contemplated crime with the technical 
precision and particularity requisite to an Indictment for 
such substantive offense. 

The purpose or object of the conspiracy or unlaw¬ 


ful combination must be appropriately averred by 
setting forth the particular crime or illegal act 
agreed on.®^ 

There is authority holding that an indictment 
for conspiracy must allege the contemplated crime, 
or object of the conspiracy, with the same particular¬ 
ity that would be required in an indictment for such 
substantive offense but this doctrine is contrary 
to the generally accepted rule, which is to the ef¬ 
fect that the contemplated crime need not be al¬ 
leged with such particularity as the agreement or 
conspiracy,3* that it is unnecessary to set forth the 
elements of the contemplated offense with the 
particularity and technical precision required in 
drawing an indictment charging commission of such 
offense,^ 7 and that a fortiori the contemplated 


470, 32 Idaho 4 !j 0, citing Corpus 
Juris. 

Md.—Archer v. State, 12.'i A. 744, 7R0, 
145 Md. 128, quoting Corpus JUrls. 
12 C.J. p 617 note 2. 

Charge of conspiracy to roh was 
fatally defective in failing to state 
either the nnme.s of the pt'rsons to be 
robbed or that their names were un¬ 
known to th(‘ grand jurors.—People 
V. Niederhauser, 258 Ill.App. 564. 
False pretenses 

Indict men 1 for conspiracy to ob¬ 
tain property by false pretenses by 
obtniniHg signatures to instruments 
held insunicicnt for failure to set 
out n.ame.s of any of persons defraud¬ 
ed. where indictment merely charged 
that many of n.^mes were unknown 
and asserted no excuse for not nam¬ 
ing others.—Kreig v. State, Ind., 190 
N.K 181. 

31. Idaho.—State v. McLoy, 184 P. 
4 70, 32 Idaho 450, citing Corpus 
Jnris. 

Md.—Archer v. State, 125 A. 744. 750, 
145 Md 128, quoting Corpus Juris. 
12 C..J. p G18 note 3. 

32. U.S.—U. S. V. Nearing. D.C.N.Y.. 
252 F. 223. 

I]l._People V. Quesse, 142 N.E. 187, 
310 111. 467—I’eople v. Kahn, 256 
Ill.App. 415. See I’oople v. Robert¬ 
son. 210 Ill.App 234, atfiriiied 120 
N E. 539. 284 III. 620. 

Md.—Areher v. State. 125 A. 744, 750. 
145 Md. 128, quoting Corpus Ju¬ 
ris. 

12 C.J. p 618 notes 4-6. 

Assumed names 

Indictment for conspiracy to use 
mails to defraud need not disclose 
that names and addresses of parties 
to whom indictment letters were 
mailed were assumed.—Aycock v. U. 
S., aC.A.Cal., 62 F.2d 612, certiorari 
denied 53 S.Ct. 695. 289 U.S. 734. 77 
L.Ed. 1482. 

33. General public or particular 

olaM 


Md.—Archer v. Slate. 125 A 744, 145 
Md. 128. 

Apartment house owners 

Ill.—People V. Quesse. 142 N.E. 187, 
310 Ill. 467. 

Kegroes 

Ill,—People V. Brockway. 215 Ill.App. 
219. 

Persons subject te military discipline 

U S.—U. S. V. Nearing. D.C.N.Y., 252 
F, 223. 

▼oters 

U.S.—U. S. V. Pleva, C.C.A.N.Y., 66 
F.2d 529. 

34. U.S.—U. S. V. Olmstead, D.C. 
Wash., 5 F.2d 712. 

Colo.—Helser v People, 68 F.2d 543, 
547, 100 Colo. 371, quoting Corpus 
Juris. 

12 C.J. p 618 note 6. 

Some description of the object of 

the conspiracy must l)c contained in 
the indictment.—Slate v. Cook, 175 A. 
200. 6 W.W.lIarr., Del., 298. 

Resort to allegations of overt act 

(1) In an indictment for c*onspir- 
acy, allegations of ovf*rt acts cannot 
be resorted to in aid of an insufll- 
eient averment of tin* olTense which 
was the object of tb<* alleged con¬ 
spiracy.—U. S. V. Dowling, D.C.Fla., 
278 F. 630, 

(2) Averment of overt act is not 
ordinarily intended to be a statement 
of object of conspiracy.—Bn ugh v. 
U. S.. C.C.A Idaho, 27 F.2d 257. cer- 
tiorari denied 49 S.Ct. 34, 278 U.S. 
639, 73 L.Ed. 554. 

35. Ind.—Kelley v. Stale. 3 N.E.2d 
65. 210 Ind. 380—Maveety v. State, 
194 N.E. 329, 207 Ind. 710—Lynn v. 
Stale, 193 N.E. 380, 207 Ind. 393— 
Kreig v. State. 190 N.E. 181—Lody- 
ga v. State, 179 N.E. 542, 203 Ind. 
494—Reyman v. State. 150 N.E. 409, 
197 Ind. 685—Williams v. State, 
123 N.E. 209, 188 Ind. 283—Hin- 
shaw V. State. 122 N.E. 418, 188 
Ind. 147. 

12 C.J. P 618 note 7. 
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Fraudulent insurance claim 

(1) An indictment under statute 
for conspiracy to commit a felony 
must charge the purposed felony as 
specifically as though th«* defendant 
were on trial for that felony, and 
where such felony consisted of the 
filing of a fraudulent claim with an 
insurance company the indictment 
was insufficient, where it did not al¬ 
lege any fact showing how or by 
what means the said conspirators 
caused a certain person, not alleged 
to be a conspirator, to present the 
false or fraudulent proof of loss.— 
Fitzgibbons v. Slate, 141 N.E. 241, 
193 Ind. 526. 

(2) Indictment for conspiracy to 
burn insured barn which alleged such 
barn was property of accused, and 
that insurance policy thereon was in 
favor of accused and another, held 
sufficient.—Reyman v. State, 150 N.E. 
409, 197 Ind. 686. 

Perjury 

Where chargi* was conspiracy to 
commit perjury as defined by statute 
to make altidavil sufilcieiit, charge 
of perjury must be as complete as 
though d(‘fcndant himself were 
(•barged with perjury, and negation 
of facts on which perjury was predi¬ 
cated must be us broad as facts al¬ 
leged on which charge of perjury 
was based.—Genett v. State, 14 9 N.E. 
894, 197 Ind. 106. 

36. U.S.—Nicholson v. U. S., C.C.A. 
Mo., 79 F.2d 387. 

37. U.S.—Wong TaJ v. U. S., Cal., 
47 S.Ct. 300, 273 U.S. 77, 71 L.Ed. 
646—Thornton v. U. S., Ga., 46 S. 
Ct. 585. 271 U.S. 414, 70 L.Ed. 1013, 
affiriiiing, C.C.A., 2 F 2d 561, certio¬ 
rari granted 45 S.Ct. 354, 267 U.S. 
589, 69 L.Ed. 801—Reing v. U. S. 
ex rel. Girard, C.C.A.Pa., 84 P.2d 
624—Craig v. U. S., C.C.A.Cal., 81 
F.2d 816, certiorari dismissed 56 
S.Ct. 670. 298 U.S. 637, 80 L.Ed. 
1371. and Weinblatt v. U. S., 66 S. 
Ct. 671, 298 U.S. 637, 80 L.Ed. 1371, 
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crime need not be stated more specifically than 
would be required in an indictment charging it as a 
substantive offense.*® It is sufficient to allege the 
contemplated offense with such particularity as to 


identify it,** as by designating it as it is known to 
the common law or defined by statute.^® The in¬ 
dictment must, however, aver an unlawful purpose 
or object of the conspiracy,^^ must describe the con- 


rehearing denied. C.C.A.. Craig v. 

U. S., 8S F.2d 450. certiorari denied 
66 S.Ct. 959. 298 U.S. 690. 80 L..Gd. 
1408, rehearing denied 67 S.Ct. 6. 
299 U.S. 620. 81 L.Ed. 457. certio¬ 
rari denied Welnblatt v. U. S., 56 
S.Ct. 969, 298 U.S. 690, 80 L..Ed. 
1408, rehearing denied 57 S.Ct. 6. 
299 U.S. 620. 81 L.Ed. 457—Galatas 

V. U. S.. C.C.A.MO.. 80 F.2d 15. 
certiorari denied 66 S.Ct. 574. 297 
U.S. 711. 80 L.Ed. 998. Farmer v. 
U. S., 56 S.Ct. 574 and Mulloy v. 
U. S.. 66 S.Ct. 675, 297 U.S. 711. 
80 Li.Ed. 998—Brayton v. U. S.. C. 
C.A.Colo., 74 F.2d 289—Enrique Ri¬ 
vera V. U. S.. C.C.A.Puerl() Rico. 
57 F.2d 816—Middleton v. U. S., C. 
C.A.Ark.. 49 F.2d 538—Hill v. U. 
S.. C.C.A.Md., 42 F.2d 812. certio¬ 
rari denied 51 S.Ct. 87. 282 U.S. 
884, 75 KEd. 780—Perry v. U. S.. 

C. C.A.Fla.. 39 F.2d 62, certiorari de¬ 
nied Capo V. U. S., 60 S.Ct. 467, 
281 U.S. 769. 74 L.Ed. 1176. and 
Satinover v. U. S.. 50 S.Ct. 467. 281 

U. S. 769, 74 L.Ed. 1176—Scuffldi 

V. U. S.. C.C.A.Mass.. 37 F.2d 203— 
Pollock V. U. S.. C.C.A.Md., 34 F. 
2d 94, certiorari denied 50 S.Ct. 81. 
280 U.S. 600, 74 L.Ed. 645—Gibson 
V. U. S.. CC.A.Wash., 31 F.2d 19. 
certiorari denied 49 S.Ct. 481, 279 
U.S. 866, 73 L.Ed. 1004—Green v. 
U. S., C.C.A.Okl., 28 F.2d 966—Har¬ 
per V. U. S., C.C.A.Ark.. 27 F.2d 
77—Olmstead v. U. S, C.C.A.Wash., 
19 F.2d 842, 63 A.L.R. 1472, certio¬ 
rari denied 48 S.Ct. 117, 276 U.S. 
557, 72 L.Bd, 424, and certiorari 
granted 48 S.Ct. 207, 276 U.S. 609, 
72 L.Ed. 729. affirmed 48 S.Ct. 664. 
277 U.S. 438, 72 L.Ed. 944. 66 A. 
L.R. 376—U. S. V. Eisenminger, 

D. C.Del., 16 F.2d 816—Hartson v. 

II. S., C.C.A.N.Y., 14 F.2d 661— 

Belvln V. U. S., C.C.A.Va., 12 F. 
2d 548, certiorari denied 47 S.Ct. 
98. 273 U.S. 706, 71 L.Ed. 850— 
Ford V. U. S.. C.C.A.Cal., 10 F.2d 
339, certiorari granted 46 S.Ct. 476, 
271 U.S. 662, 70 L.Ed. 1133, af¬ 
firmed 47 S.Ct. 631, 273 U.S. 693, 
71 L.Ed. 793—U. S. v. Olmstead, 
D.C.Wash.. 5 P.2d 712—Taylor v. 

U. S., C.C.A.I11., 2 F.2d 444, cer¬ 
tiorari denied 45 S.Ct. 226. 266 U. 
a. 684, 69 L.Ed. 479—U. S. v. No¬ 
ble, D.C.N.Y., 18 F.Supp. 808—U. 
S. Y* Golder, D.C.Pa., 11 F.Supp. 
870—U. S. V. Schechter. D.C.N.Y.. 

8 F.Supp. 136, reversed in .part 
and affirmed in part. C.C.A., U. S. 

V. A. L. A. Schechter Poultry Cor¬ 
poration, 76 F.2d 617, certiorari 
granted 65 S.Ct. 661, 295 U.S. 723. 
79 L.Bd. 1676, and Schechter v. 
U. S., 55 S.Ct. 661, 296 U.S. 723, 79 1 
L.Bd. 1676, reversed in part and] 


affirmed in part A. L. A^ Schechter 
Poultry Corporation v. U. S., 66 
S.Ct. 837, 295 U.S. 496, 79 L.Ed. 
1570, 97 A.L.R. 947—U. S. v. Jones. 
D.C.Tll.. 298 F. 131—Zucker v. U. 
S.. C.C.A.N.J.. 288 F. 12. certio¬ 
rari denied Krivitt v. U. S.. 43 S. 
Ct. 525, 262 U.S. 760. 67 L.Ed. 1214, 
and Zucker v. U. S.. 43 S.Ct. 703, 
262 U.S. 766. 67 L.Ed. 1218—Ru- 
lovitch v. U. S.. C.C.A.N.J., 286 
F. 315, certiorari denied 43 S.Ct. 
434. 261 U.S. 622, 67 L.Ed. 831— 
U. S. V. Downey. D.C.R.I., 257 F. 
364—Jelke v. U. S.. Ill., 265 P. 264, 
166 C.C.A. 434—U. S. v. Rosenwas- 
ser Bros.. D.C.N.Y., 265 P. 23.3— 
U. S. V. D'Arcy. D.C.R.I., 243 P. 
739—U. S. V. U. S. Brewers* Ass'n. 
D.C.Pa., 239 P. 163—U. S. v. De 
Grieff, C.C.N.Y., 26 F.Ca8.No.l4,- 

936, 16 Blatchf. 20—U. S. v. Den- 
nee. C.C.La., 25 F.Ca8.No.l4,948, 3 
Woods 47. 

Colo.—Helser v. People. 68 P.2d 643. 
648, ion Colo. 371, quoting Corpns 
Juris. 

Del.—State v. Cook. 175 A. 200. 6 W. 

W.Harr. 298, citing Corpns Juris. 
D.C.—Geist V. U. S.. 26 App.D.C. 694. 
Ill.—People V. Seefeldt, 141 N.E. 829. 
310 Til. 441—People v. Lloyd. 136 
N.E, 506, 304 Ill. 23—People v. 
Warfield. 103 N.E. 979, 261 III. 293. 
Mass.—Commonwealth v. Fuller, 132 
Mass. 663. 

Mich.—^People v. Tenerowicz, 263 N. 

W. 296, 266 Mich, 276. 

Ohio.—Division Code Authority No. 
23, Retail Solid Fuel Industry v. 
Reisenberg. 196 N.E. 424, 129 Ohio 
St. 679. 

R.T.—State v. Smith. 184 A. 494, 66 
R.I. 168. 

12 C.J. p 619 note 9. 

Desorlptioa and ownsrshlp of prop¬ 
erty 

(1) It is not necessary to set forth 
and describe particularly the rights, 
property, goods, or chattels of which 
defendant conspired to defraud com¬ 
plainant, where an indictment al¬ 
leges a conspiracy to defraud.—Rein¬ 
hold V. State, 30 N.E. 306, 130 Ind. 
467—12 C.J. P 619 note 13. 

(2) The ownership, however, 
should be sufficiently averred.—Swit¬ 
zer V. State, Ind., 8 N.E.2d 80—12 
C.J. p 620 note 14. 

3& U.S.—U. S. V. Dwyer, D.C.N.Y., 

13 F.2d 427—Hockett v. U. S., C.C. 
A.Ariz., 266 F. 688, certiorari de¬ 
nied Wilson V. U. S., 41 S.Ct. 13. 
254 U.S. 638, 66 L.Ed. 451. 

3». U.S.—Wong Tai v. U. S., Cal., 
47 S.Ct. 300, 273 U.S. 77. 71 L.Ed. 
646—U. S. v. Jones, D.C.I11., 298 
I F. 131—Rulovitch V. U. S., C.C.A. 
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N.J., 286 F. 316, certiorari denied 
43 S.Ct. 434. 261 U.S. 622, 67 L.Ed. 
831—Bank v. U. S., C.C.A.Mlnn., 
277 F. 220, affirmed Weisman v. U. 
S.. 277 F. 221, certiorari denied 42 
S.Ct. 272. 268 U.S. 618, 66 L.Ed. 
793—Goldberg v. U. S.. C.C.A.Mlnn., 
277 F. 211. 

Ill.—^People v. Kahn. 266 Ill.App. 416. 
Mass.—Commonwealth v. Downey. 

192 N.E. 512. 288 Mass. 147. 

Oensrlo name of oontsmplatsd orims 
Indictment for conspiracy consist¬ 
ing of agreement that violations of 
criminal law would not be prosecut¬ 
ed need only designate contemplat¬ 
ed crime by common-law generic 
name or in words of statute if stat¬ 
utory offense.—People v. Tenerowicz, 
253 N.W. 296, 266 Mich. 276. 
“Criminal oharaotsr** and barring of 
second prosecution 
“Allegations respecting the pur¬ 
pose of a conspiracy need only be 
sufficient to show that it was of 
criminal chaVacter, and to describe 
it with sufficient certainty so that 
the record will bar a second prosecu¬ 
tion for the same offense.”—Freed¬ 
man V. U. S., C.C.A.Mass., 64 F.2d 
661. 662, certiorari denied 64 S.Ct. 60. 
290 U.S. 642, 78 L.Ed. 557. 

40 . Colo.—Helser v. People, 68 P. 
2d 643, 548. 100 Colo. 371, quoting 

Corpns Juris. 

Del.—State v. Cook, 175 A. 200, 6 
W.W.Harr. 298, citing Corpns Juris. 
12 C.J. p 619 notes 8. 9. 

Charge of acts criminal at common 
law 

Indictment charging defendant and 
others with conspiring to injure and 
destroy large numbers of buildings, 
property of divers persons, by explo¬ 
sion of dynamite, and, in Bnolh\.^r 
count, with conspiracy to injure and 
destroy specified building of named 
owner by such an explosion, charges 
acts constituting crime at common 
law.—Ex parte Graves. 128 N.E. 867, 
236 Mass. 493. 

41 . Iowa.—State v. Eno, 109 N.W. 
119, 131 Iowa 619, 9 Ann.Cas. 866. 

Ky.—Grise v. Commonwealth, 68 S. 

W.2d 362, 246 Ky. 220. 

One of two objects as nnlawfU 
An Indictment charging a conspira¬ 
cy to do two things is good, if one 
of such things constitutes an offense 
against the United States.—U. S. v. 
Drawdy, D.C.Fla., 288 F. 667. 

OffoBso against United States 

Unless indictment charging con¬ 
spiracy to commit offense against 
United States shows purpose to con¬ 
travene statute creating substantive 
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templated crime with sufficient particularity to iden¬ 
tify it,^2 and it has been held that, while technical 
precision is not required, a charge of conspiracy 
must state the essential elements of the substantive 
offense when describing the object of the conspira- 
cy.^2 The indictment will be bad where not aver¬ 
ring facts showing a conspiracy to commit an of¬ 
fense,as where the indictment does show exactly 
what the accused persons arc accused of conspiring 
to do, and it appears that it is something which 
does not violate any law, making the indictment 
insufficient and subject to be quashed.'^® Where 
the intended offense has no designation at common 
law, or having a designation the indictment does not 
so refer to it but attempts to state its ingredients, 
they must be stated as fully as if the indictment 
were for the commission of the offense itself.^® If 
the purpose of the consi)iracy be the doing of an act 
which is not an offense at common law but only by 
statute, such purpose must be set forth in such a 
manner as to show' that it is wdthin the terms of the 
statute.^'^ Under a statute defining conspiracy, the 
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indictment may charge conspiracy to commit any 
or all of the illegal acts included in the definition,®* 
and difficulties which may arise with respect to fix¬ 
ing the punishment on conviction under an infor¬ 
mation charging conspiracy to commit several dif¬ 
ferent crimes do not render such information 
bad.®* 

Accusatory and descriptive parts of indictment. 
It is sufficient in the accusatory of the indictment 
to charge merely the offense of criminal conspiracy 
without setting forth the object or purpose there¬ 
of,®^ and an indictment will be sustained if the ac¬ 
cusatory and descriptive parts together state the 
object of the conspiracy.®^ 

Particular purposes. In the notes below refer¬ 
ence is made to cases wherein, under the principles 
enunciated above, the sufficiency of indictments or 
informations has been considered with respect to 
particular conspiracies, such as a conspiracy to op¬ 
press and intimidate citizens in the free exercise of 
their civil rights a conspiracy to do illegal acts 


offense. It states no or I me—TJ. S. v. 
Goldman. D.C.Conn., 28 F.2d 424. 

Fablle offense 

Indictment for conspiracy to do a 
felonious act held to charge a pub¬ 
lic offense, and “ejusdem generis 
doctrine," which is merely rule of 
construction followed in effort to 
ascertain legislative intention, would 
not be adopted to confine statute to 
that class of offenses specifically 
enumerated only, In view of obvious 
conclusion that legislature intended 
just what it said.—Rubank v. Com¬ 
monwealth, 275 S.W. 630. 210 Ky. 
150. 

Unlawful purpose shown 

(1) A count alleging a conspiracy 
to persuade Janitors to quit work, 
unless owners of apartment houses 
would pay defendants large sums of 
money, held to allege a criminal con¬ 
spiracy.—People V. Quesse, 142 N.E. 
187, 810 Ill. .467. 

(2) Indictment charging conspira¬ 
cy to carry and conceal upon defend¬ 
ant’s person bomb, for unlawful pur¬ 
pose of exploding some upon anoth¬ 
er’s premises, held sufficient.—Davis 
V. State, 161 N.E. 376, 200 Ind. 88. 

(8) In prosecution for common-law 
conspiracy, Indictment charging that 
defendants unlawfully conspired to 
enforce collection of money by means 
of intimidation, force, coercion, op¬ 
pression, and threats to do civil in¬ 
jury, that defendants unjustifiably in¬ 
timidated certain persons, that they 
unlawfully exacted and extorted 
money not due them, sufficiently al¬ 
leged that purpose of defendants and 
means used were unlawful.—State v. 


Continental Purchasing Co., 196 A. 
827. 119 N.J.Law 257. 

(4) Other unlawful purposes 
shown, see 12 C.J. p 618 note 6 [a]. 

42. U.S.—U. S. V. Eisenminger, D. 
(^Del., 16 F.2d 816—Anderson v. 
IT. S.. Ark., 260 F. 557, 171 C.C.A. 
841. 

^nguage too general In character 

An indictment for conspiracy "to 
steal from a certain railroad freight 
car certain goods then and there 
moving as and constituting a part 
of an interstate shipment of freight” 
held fatally defective in not suffi¬ 
ciently identifying the offense which 
was the object of the conspiracy, 
since neither the freight car nor the 
kind of goods was specified.—Ander¬ 
son V. U. S., supra. 

43. U.S.—Bartkua v. U. S., C.C.A. 
Ill., 21 F.2d 425—U. S. v. Eisen- 
niinger, D.C.Del., 16 F.2d 816. 

44. U.S.—Brown v. U. S.. C.C.A.Ga., 
21 F.2d 827—U. S. v. Eisenminger. 
D.C.Del., 16 F.2d 816—U. S. v. 
Brown. D.C.Okl., 4 P.2d 270—U. S. 
V. Geraci, D.C.Fla., 280 F. 266. 

12 C.J. p 619 note 10. 

45. U.S.—U. S. V. Golder, D.C.Pa., 
11 F.Supp. 870. 

48b Colo.—Imboden v. People, 90 P. 

608, 40 Colo. 142. 

12 C.J. p 619 note 11. 

47. U.S.—U. S. V. Sanges, C.C.Ga., 48 
F. 78, appeal dismissed 12 S.Ct. 609, 
144 U.S. 810, 36 L..Ed. 446. 

12 C.J. p 619 note 12. 

48. Cal.—People v. Yant, 80 P.2d 
506, 26 Cal.App.2d 725. 

49. Cal.—People v. Welch, 264 P. 
824, 89 Cal.App. 18. 
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Problem for prison board 

Where information charged con¬ 
spiracy to commit crime of burglary, 
grand larceny, robbery, assault with 
deadly weapon, and other crimes, fact 
that with several crimes specified as 
object of conspiracy serious difficul¬ 
ty would arise in determining period 
of imprisonment that might be fixed 
as punishment did not make infor¬ 
mation bad, since punishment was 
question for prison board to deter¬ 
mine and not trial court.—People v. 
Welch, supra. 

50. Ky.—Commonwealth v. Dono- 
ghue. 63 S.W.2d 3, 250 Ky. 343, 89 
A.L.R. 819. 

51. Ky.—Harr v. Commonwealth, 59 
S.W.2d 576. 246 Ky. 278. 

58. U.S.—Anderson v. U. S., C.C.A. 
Cal., 269 F. 65, certiorari denied 
41 S.Ct. 447, 255 U.S. 576, 65 L.Ed. 
794. 

ZnterferMioe with suffrage rights 

(1) Allegations that conspiracy ta 
intimidate voter were to be accom¬ 
plished by threatening to use efforts 
to cause one of the defendants to 
withdraw his custom and trade from 
such voter were insufficient, and al¬ 
legations that conspiracy was to be 
effected by peremptorily ordering, re¬ 
quiring, and directing him to vote 
for a particular candidate were of 
no legal effect.—^U. S. v. Wilcox, D. 
C.R.I.. 243 F. 993. 

(2) Without an innuendo, indict¬ 
ment held too vague to charge a 
conspiracy to intimidate a voter hy 
telling him to look out. and that de¬ 
fendants had something on him.—^U. 
S. v. Welch, D.C.R.I., 248 F. 996. 

(3) Charging conspiracy to count,. 
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injurious to public trade a conspiracy to prevent war and related offenses a conspiracy to pervert 
by force execution of the laws of the United or obstruct the administration of justice,as by in¬ 
states conspiracy to obstruct the prosecution of 


record, and return ballots falsely, 
sufficiently charged conspiracy to in¬ 
jure voters in their personal right 
within meaning of the criminal code, 
as against contention that personal 
interest of voters merged, on casting 
of ballots, in general public interest 
in honest record and count of votes 
cast.—Walker v. U. S., C.C.A.M 0 ., 93 
P.2d 383, affirming, D.C., U. S. v. 
Buck, 18 F.Supp. 213, certiorari de¬ 
nied Walker v. U. S., 58 S.Ct. 642. 
303 U.S. 644, 82 L.Ed. 1103, rehear¬ 
ing denied 58 S.Ct. 755. 303 U.S. 668. 
82 L.Ed. 1124, certiorari denied 
Drummond v. IT. S.. 58 S.Ct. 642. 303 
U.S. 644, 82 L.Ed. 1103, rehearing de¬ 
nied 58 S.Ct. 756. 303 U.S. 668, 82 L. 
Ed. 1124. 

(4) An indictment charging con¬ 
spiracy to injure and oppress citizens 
in the free exercise of their rights 
and privileges in respect of an elec¬ 
tion for presidental electors. United 
States senators, etc., held not to 
charge conspiracy to injure or op¬ 
press any citizen in the free exercise 
or enjoyment of any right or privi¬ 
lege secured by the constitution or 
laws of the TTnited States, the rights 
and privileges in question being spe- 
ciflcally described in the indictment 
as those appertaining to the candi¬ 
dates as such and to the electors of 
the state at large.—Chavez v. U. S., 
C.C.A.N.M.. 261 P. 174. 

Znterfersnee with homestead rights 

Indictments under Pen.Code 9 19, 
Comp.St. I 10183, for conspiracy to 
injure persons in exercise of civil 
rights, which charged that defend¬ 
ants conspired to prevent per.sons 
named from acquiriiig title to land 
under the Homestead Law, by insti¬ 
gating fictitious contests and by in¬ 
terfering with the occupation and 
improvement of the land as set out, 
held sufficient.—Roberts v. U. S., C. 
C.A.C 0 I 0 .. 283 F. 960. 

Oppression of xiostmaster 

Indictment charging defendant 
with conspiracy to Injure and op¬ 
press postmaster in the exercise of 
rights secured to him by constitution 
and laws of the United States held 
sufficiently to set forth acts consti¬ 
tuting purpose of conspiracy.—Mc¬ 
Donald V. U. S., C.C.A.Okl., 9 P.2d 
506. 

Omission of details 

Indictment charging conspiracy to 
Injure another in exercise of civil 
rights because such other person in¬ 
formed federal agents of allegedly 
unlawful movement of alcohol, fail¬ 
ure to give names of agents or other 
details were held not to render in¬ 
dictment defective.—Nicholson v. U. 
S.. C.C.A.MO., 79 F.2d 387. 


53. Ill.—People v. CMassberg, 168 N. 
E. 103. 326 Ill. 379. 

54. Application of force to indns- 
tzlal enterprises 

An indictment charging a conspir¬ 
acy to apply force to industrial en¬ 
terprises. and not against those 
whose duty it was to execute the 
laws, was insufficient to charge an 
offense within the statute.—^Ander¬ 
son V. U. S., C.C.A.Kan.. 273 F. 20, 
certiorari denied 42 S.Ct. 66, 257 U. 
S. 647, 66 L.Ed. 415. 

65. U.S.—Gruher v. U. S., N.Y.. 265 

F 474. 166 C.C.A. 550. 

Forcible opposition to anthority of 
United States 

U.S.—.Ander.snn v. IT. S.. C.C.A.Cal.. 
269 F. 65, certiorari denied 41 S.Ct. 
447. 256 U.S. 576. 65 L.Ed 794— 
Reeder v. U. S.. C.C.A.Okl., 262 F. 
36. c'ertiorari denied 40 S.Ct. 346, 
252 U.S. 681. 64 L.Ed. 726. 
Indictment held snflieiently definite 

(1) Interference with prosecution 
of war.—TT. S. v. Pierce, D.C.N.Y., 
245 F 878, affirmed I*lerce v. U. S.. 

40 S.Ct. 205, 252 U.S. 239, 64 L.Ed. 
542. 

(2) Causing insubordination and 
refusal of duty in military and navnl 
forces.—I»ierce v. U. S., NY.. 40 S 
rt. 20.5. 252 U.S. 239, 64 L Ed. 542. 
affirming, D.C., U. S. v. Pierce, 245 
F. 878. 

(3) E.spionagc act.—Farnsworth v. 
Zerbst. C.C.A.Ga., 97 F.2d 255, re¬ 
hearing denied 98 F.2d 541—Ander¬ 
son V. U S . C.C A.Cal., 269 F. 65, cer¬ 
tiorari denied 41 S Ct. 447, 255 U.S. 
576, 65 L Ed. 794—Syke.s v. U. S., C 
C.A.Cal., 264 F. 945, certiorari denied 

41 set. 218 , 254 U.S. 655, 65 L.Ed. 
459. 

On a charge of conspiring to aid 
enemy aliens it is sufficient to aver 
that the persons aided were held in 
custody as enemy aliens without al¬ 
leging that they were enemy aliens. 
—De Lacey v. U. S., Cal., 249 P. 625, 
161 C.C.A. 536, L.R.A.1918E 1011. 
Obstructing recruiting 

(1) Generally.—Frohwerk v. U. S., 
Mo., 39 S.Ct. 249, 249 U.S. 204, 63 L. 
Ed. 561—Hammerschmldt v. U S., 
C.C.A.Ohio, 287 P. 817, certiorari 
granted 43 S.Ct. 521, 262 U.S. 736, 67 
L.Ed. 1207, and reversed 44 S.Ct. 
511, 265 U.S. 182, 68 L.Ed. 968— 
U. S. V. Nearing. D.C.N.Y.. 252 P. 
223—U. S. V. Prieth, D.C.N.J., 251 P. 
946. 

(2) Charge of aiding other to 
evade Selective Service Act require¬ 
ments held sufficient.—Fraina v. U. 
S.. N.Y.. 265 F. 28, 166 C.C.A. 366. 

(3) An indictment for a conspir¬ 
acy to violate one of the provisions 
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of the Espionage Act held sufficient, 
although not stating names of per¬ 
sons whom conspiracy was designed 
to induce not to enlist, etc., nor al¬ 
leging that names were unknown to 
grand jury; it being manifest that 
names of such persons could not 
be known to grand jury.—U. S. v. 
Prieth, supra. 

(4) In prosecution for conspiracy 
to violate provisions of Espionage 
Act by obstructing recruiting and 
enlistment service of the United 
States by means of newspaper arti¬ 
cles. indictment held not subject to 
objection that it \va,s defective, be¬ 
cause not alleging that the articles 
were intended to be publications 
which defendant might not lawfully 
publish, or that they were untrue in 
fact.—U. S. v. Prieth, .supra. 

Pending act 

An indictment charging conspiracy 
to opposi* by force the authority of 
the United States and to resist such 
authority by mutiny and armed 
force, by circulating after declara¬ 
tion of war with Germany printed 
matter set out, advising forcible re¬ 
sistance to con«cMi»tiori, held to 
charge an oiTensc, although at the 
time the Select iv<* Draft Act had 
not been enacted, but was pending 
in congress.—II. S. v. Wells, D.C. 
Wash., 262 F. 833. 

5& Ill.—People V. Schneider. 178 N. 

E. 84, 345 Ill. 410. 

Bribery of juror 

U.S.—Sneed v. U. S., C.C.A.Tex., 298 

F. 911, certiorari denied 44 S.C't. 
635. 265 U.S. 590. 68 I^.Ed 1195. 

Corrupt dlamlsaal of Indictment 
U.S.—Craig v. U. S.. C C.A.Cal., 81 F. 
2d 816, certiorari dismissed 56 S. 
Ct. 670, 298 U.S. 637. 80 L.Ed. 1371 
and Weinblatt v. U. S.. 56 S.Ct. 
671, 298 U.S. 637, 80 L.Ed. 1371, 
rehearing denied, C.C.A., Craig v. 
U. S., 83 F.2d 450, certiorari denied 
66 S.Ct. 959. 298 U.S. 690, 80 L.Ed. 
1408, rehearing denied 56 S.Ct. 6, 
299 U.S. 620, 81 I-.Ed. 4 57. certio¬ 
rari denied Weinblatt v. U. S., 66 
S.Ct. 959, 298 U.S. 690, 80 L.Ed. 
1408, rehearing denied 57 S.Ct. 6, 
299 U.S. 620, 81 L.Ed. 457. 

False testimony of witness 

(1) Generally.—State v. Hemmen- 
dinger, 126 A. 644, 100 N.J.Law 234, 
affirmed 128 A. 922, 101 N.J.Law 417. 

(2) Indictment charging conspir¬ 
acy to procure false testimony can¬ 
not be supported as charge of con¬ 
spiracy to do act injurious to public 
morals, but is sufficient as charging 
act for perversion and obstruction 
of justice.—People v. McCue, 260 N. 
Y.S. 161, 139 Misc. 790. 
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timidating witnesses;®*^ a conspiracy by intimida- cd States generally,®® or to commit particular 

tion to compel joining a labor union a conspiracy crimes, such as offenses in connection with alien 

by unlawful confederating or banding together to land laws,®i anti-trust laws,®^ bankruptcy laws,®® 

go forth for the purpose of intimidating others;®® election laws,®* and such as offenses in connection 


a conspiracy to commit an offense 

(3) Indictment need not allegre de¬ 
tails of means to be used and pre¬ 
cise false testimony to be Kiven.— 
Outlaw V. U. S., C.C.A.Tex., 81 F.2d 
805. certiorari denied 56 S.Ct. 747, 
298 U.S. 665, 80 L.Ed. 1389. 

Completed and unconditional oon- 
■piracy 

Indictment nlleginp: that defend¬ 
ants conspired to endeavor to ob¬ 
struct, corruptly, due administration 
of Justice by corruptly obtaining dis¬ 
missal of indictment against another 
and alleging that conspiracy was to 
be carried out in certain ways, in¬ 
cluding payment of flftv thousand 
dollars by the other, alleged com¬ 
pleted and unconditional conspiracy, 
notwithstanding the other did not in 
fact pay money.—(^raig v. IT S.. C.C. 
A.Cal., 81 PM’d 816, (•ertioran dis¬ 
missed 56 S.Ct. 670. 298 U.S 637. 80 
L.Ed. 1371. and Weinblatt v U S. 
66 S.Ct. 671. 298 US 637, 80 U Ed. 
1371, rehearing denied. C.C.A.. Craig 
V U. S., 83 F.2d 4 50, certiorari <b‘- 
nied 56 S.Ct. 959, 298 U.S 690, 80 
L.Ed. 1408, rehearing deni<‘d 56 S('t. 
6. 299 U S. 620. 81 L.R<1. 457, certio¬ 
rari denied Weinblatt v. U S, 56 S. 
Cl. 959, 298 U.S. 690, 80 L.Ed. IJOS, 
rehearing denied 57 S.Ct. 6, 299 U.S 
620, 81 L.Ed. 4 57. 

57. U.S.—Etie V. U, S., C.C.A.Tex., 

55 F.2d 114. 

Injuring witnesses, because of 
their testimony by abusing, cursing, 
assaulting, and shooting at them.— 
Center v. U. S.. C.C.A.S.C. 96 F.2d 
127. 

Nature of evidence need not be set 
forth 

U S.—Cofer v. U. S., C.C.A.Miss.. 37 
F.2d 677. 

68. Conn.—State v. Murphy, 1 A.2d 
274, 124 Conn. 554. 

69. Unnecessary allegation 

Allegation that accused went forth 
armed was not necess-ary, under 
change in .statutes.—Newton v. Com¬ 
monwealth, 50 S W.2d 18, 244 Ky. 41. 

60. U.S.—U. S. V. Bogy, D.C.Tcnn.. 

16 F.Supp. 407. 

Buying appointment to West Point 

Indictment for conspiracy to so¬ 
licit money for obtaining appoint¬ 
ment as West Point cadet held to 
charge conspiracy to commit offense 
against United States as against 
contention that statute penalizing 
soliciting moneys in consideration 
of support or influence in obtaining 
appointive office under government 
of United States applied only to civ¬ 
il officers.—Hoeppel v. U. S., 85 F. 
2d 237, 66 App.D.C. 71, certiorari de- 
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against the Unit- | 

nied 57 S.Ct. 19, 299 U.S. 667, 81 L. 
Ed. 410, motion denied 57 S.Ct. 123, 
rehearing denied 67 S.Ct. 188, 299 U. 
S. 622, 81 L.Ed. 458. 

Influencing Juror and Impeding Jus¬ 
tice 

U.S.—Slade v. U. S., C.C.A.Utah, 85 
F.2d 786. 

Interstate transportation of prise 
flght Aims 

U.S.—Cullen v. Esola, D.C.Cal., 21 F. 
2d 877. 

Becelvlng rebates under railroad 
tariffs 

U. S.—U. S. V. Miller, D.C.Ncb., 18 F. 
Supp. 389. 

Bffect of alleging overt acts 

Resort to the allegations of overt 
acts in indictment charging conspir¬ 
acy to commit offense against the 
United States is not permissible to 
enlarge scope of conspiracy.—U. S. 

V. Baker. D.C.R.I., 243 P. 741. 

Federal offense not charged 

Under statute prohibiting conspir¬ 
acy to injure citizen in right secured 
by federal constitution or laws, in¬ 
dictment c’harging conspiracy to in¬ 
jure citizens in their right to vote 
for presidential electors and to have 
their votes counted as cast charged 
no federal offense, since presidential 
electors are “slate otflcers," and not 
“federal officers.”—^Little v. U. S., 
C.C.A Mo.. 93 F.2d 401. certiorari de¬ 
nied 58 S.Ct. 643, 303 U.S. 614, 82 L. 
Ed. 1101, rehearing denied 58 S.('t. 
756. 303 US. 668, 82 L.Ed. 1124, cer¬ 
tiorari denied Stevens v. U. S., 58 
S.Ct. 643. 303 U.S. 644, 82 L.Ed. 110 1, 
rehearing denied 68 S.Ct. 757, 303 U 
S. 668, 82 LEd. 1121. certiorari de¬ 
nied Holman v. U. S., 58 S.Ct. 643. 
303 U.S. 644, 82 LEd. 1104. rehearing 
denied 58 S.Ct. 757, 303 U.S. 668. 82 
L.Ed. 1124—Walker v. U. S., C.C.A. 
Mo.. 93 F.2d 383. affirming, D.C., U. 
S. v. Buck, 18 F.Supp. 213, certiorari 
denied Walker v. U. S., 68 S.Ct. 612. 
303 U.S. 644, 82 L.Ed. 1103, rehear¬ 
ing denied 58 S.Ct. 755. 303 U.S. 668, 
82 L.Ed. 1124, certiorari denied 
Drummond v. U. S., 68 S.t'’!. 642, 303 
U.S. 644. 82 L.Ed. 1103. rehearing de¬ 
nied 68 S.Ct. 766, 303 U.S. 668, 82 
L.Ed. 1124. 

United States interested although 
not party 

Indictment charging conspiracy to 
bribe a juror in a suit pending in 
the federal courts charges a con¬ 
spiracy to commit an offense against 
the United States although it is not 
alleged that the United States was 
a party to such suit.—Sneed v. U. S., 
C.C.A.Tex., 298 F. 911, certiorari de- 
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nied 44 S.Ct. 635, 265 U.S. 600, 68 
L.Ed. 1195. 

61. Elements of offense 

Charging conspiracy to “purchase” 
states offense under statute punish¬ 
ing conspiracy “to effect a transfer 
of real property,” and that the prop¬ 
erty purchased by accused charged 
with conspiracy to avoid law es¬ 
cheating land acquired by aliens was 
agricultural or farming land, or not 
land which such alien might acquire 
for residential' or commercial pur¬ 
poses need not be expressly alleged. 
—People v. Cockrill. 216 P. 78, 62 
Cal.App. 22. affirmed Cockrill v. Peo¬ 
ple of State of California, 45 S.Ct. 
490, 268 U.S. 258. 69 L.Ed. 944. 

62. U.S.—Mercer v. U. S., C.C.A.N. 
J.. 61 F.2d 97. 

63. U.S.—Shaffman v. U. S., C.C.A. 
Pa.. 289 F. 370. 

Appointment of trustee 

In Indictment for conspiracy that 
bankrupt corporation withhold prop¬ 
erty from trustee, albg.ation that 
corporation bad been adjudged bank¬ 
rupt and trustee appointed held not 
essential.—Bartkus v. U. S., C.C.A. 
Ill., 21 F.2d 425. 

Concealment of assets 

(1) Gencnilly.- Meyer v. U. S., Ill., 
258 F. 212, 169 C.C.A. 280—Malvin 
V. U. S.. N.y., 252 F. 449, 164 C.C.A. 
373, certiorari denied 39 S.Ct. 8, 248 

U. S. 564. 63 L.Ed. 423—U. S. v. Bak¬ 
er, D.C.li.l , 243 F. 741. 

(2) Allegation of adjudication un- 
necc.s.sary.—Jollit v. U. S., C.C.A.Ala., 
285 F. 209. certiiirari denied Saliba 

V. IT. S, 43 S.Ct. 519. 261 U.S. 624, 
67 L.Ed. 832. 

(3) Misnaming of receiver was fa¬ 
tal in an indictment charging con¬ 
spiracy to conceal assets belonging 
to bankrupt estate “from the re¬ 
ceiver.”—Kutler V. U. S., C.C.A.Pa., 
79 F.2d 440. 

Becelvlng property of bankrupt aft¬ 
er bankruptcy 

U.S. -Knoell v. U. S., Pa., 239 F. 16, 
152 C.C.A. 66, affirming, D.C., U. 
S. v. Knoell, 230 F. 509, and error 
dismissed 38 S.Ct. 316, 246 U.S. 
648. 62 L.Ed. 920. 

OtL Tenn.—Omohundro v. State, 109 
S.W.2d 1159, 172 Tenn. 48. 
Alteration of ballots 
Cal.—People v. Kennedy, 69 P.2d 
224, 21 Cal.App.2d 185. 

False and fraudulent count 

Allegations held sufficient to show 
that purpose of conspiracy was to 
refrain from counting votes for can¬ 
didate for which cast as well as to 
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count them for opposing candidate; 
that purpose of conspiracy was to 
make false count of votes cast for 
candidates for congress rather than 
votes cast for state officers: and 
not subject to demurrer or motion to 
quash for failure to identify particu¬ 
lar ballots, votes, and voters where 
United States attorney offered to 
supply this information by bill of 
particulars. It was not necessary 
to set out in full ballots, tally 
sheets, and certificates therein re¬ 
ferred to.—U. S. V. Buck, D.C.Mo., 18 
F.Supp. 213. 

Fallars or refusal to file szpsiLSS 
statsmsut 

U.S.—Burroughs v. U. S., 54 S.Ct 
287, 290 U.S. 634, 78 L.Ed. 484, af¬ 
firming in part U. S. v. Burroughs, 
66 F.2d 796, 62 App.D.C. 163. cer¬ 
tiorari granted Burroughs v. U. S.. 
64 S.Ct. 102, 290 U.S. 618, 78 L.Ed. 
639. 

N.Y.—People ex rel. Childs v. Knott. 
176 N.y.S. 321, 187 App.Dlv. 604, 87 
N.Y.Cr. 462, reversing 172 N.Y.S. 
249. 104 Misc. 378. 37 N.Y.Cr. 91, 
and affirmed 127 N.E. 329. 228 N.Y. 
608. 

Bsmoval of ballots 

Cal.—People v. Kennedy, 69 P.2d 224, 
21 Cal.App.2d 186. 

05. msbraudlag 

U.S.—Taylor v. U. S., C.C.A.Ga., 80 
F.2d 604. certiorari denied 56 S.Ct. 
503, 297 U.S. 708. 80 L.Ed. 996— 

U. S. V. Lesser, C.C.A.N.Y., 66 F. 
2d 612. 

Oa U.S.—Kaphan v. U. S.. C.C.A. 
Cal.. 264 F. 323. 

67. U.S.—Freedman v. U. S., C.C.A. 
Mass., 64 F.2d 661. certiorari de¬ 
nied 64 S.Ct. 60, 290 U.S. 642, 78 
L.Ed. 667. 

ea U.S.—Scaffidl V. U. S.. C.C.A. 
Mass.. 37 F.2d 203—Middlebrooks 

V. U. S.. C.C.A.Ga.. 23 F.2d 244— 
U. S. V. Mayer, D.C.Pa., 22 F.2d 
827—Rubio v. U. S., C.C.A.Cal., 22 
F.2d 766, certiorari denied 48 S.Ct. 
213. 276 U.S. 619, 72 L.Ed. 734— 
U. S. V. Frank, D.C.R.I.. 12 F.2d 
796—U. S. V. Olmstead, D.C.Wash., 
6 F.2d 712—Haynes v. U. S., C.C. 
A.N.Y.. 4 F.2d 889, certiorari de¬ 
nied Schopp V. U. S., 46 S.Ct. 638. 
268 U.S. 703, 69 L.Ed. 1166, and 
Van Engelen v. U. S., 45 S.Ct. 638, 
268 U.S. 703. 69 L.Ed. 1166—Martin 
v. U. S., C.C.A.W.Va.. 299 F. 287. 

Cal.—People v. Dean, 290 P. 695, 107 
Cal.App. 838. 

AUagatioa of gsnsral pnrposs and 

OTort act is sufficient.—^U. S. v. 
Frank, D.C.R.I., 12 F.2d 796. 
BsTSvags puxpooM 

(1) It has been held necessary to 
allege that the liduor was for bev¬ 
erage purposes.—Middlebrooks v. U. 
a. C.C.A.Ga, 28 F.2d 244—Brown v. 


U. S., C.C.A.Ga.. 21 F.2d 827—Brauer 

V. U. S.. C.C.A.N.J.. 299 F. 10. 

(2) The word ''whisky.'* used in 
an indictment for violation of or 
conspiracy to violate, the Prohibition 
Act. connotes intoxicating liquor, 
and its fitness for beverage purposes 
need not be alleged.—^U. S. v. Jones, 
D.C.Ill., 298 F. 131. 

(2) There are also authorities to 
the effect that it is unnecessary to 
allege that the liquor was for bev¬ 
erage purposes.—Carnahan v. U. S., 
C.C.A.MO.. 35 F.2d 96, 67 A.L.R. 1036, 
certiorari denied 60 S.Ct. 238. 281 U. 
S. 723, 74 L.Ed. 1141—Shields v. U. 
S.. C.C.A.Pa.. 29 P.2d 204—Belvln v. 
U. S., C.C.A.Va., 12 P.2d 648, certio¬ 
rari denied 47 S.Ct. 98. 273 U.S. 706, 
71 L.Ed. 860—U. S. v. Jones, D.C.Ill., 
298 F. 131. 

(4) It has been held unnecessary 
to allege that the liquor was "fit" for 
beverage purposes.—Hill v. Ader- 
hold. C.C.A.Ga.. 61 F.2d 1030—Duling 
v. Aderhold, C.C.A.Ga., 52 F.2d 1083— 
Blaine v. U. S., C.C.A.Tex., 29 F.2d 
651, certiorari denied 49 S.Ct. 842, 279 
U.S. 845, 73 L.Ed. 990. 

(5) Indictment charging conspir¬ 
acy to violate National Prohibition 
Act has been held not defective be¬ 
cause alleging that alcohol to be 
manufactured, sold, transported, etc., 
was fit for use for beverage purposes 
and intended for use in violation of 
National Prohibition Act; and al¬ 
leged defect in charging alcohol to 
be manufactured, sold, transported, 
etc., was fit for use for beverage 
purposes, and intended for use in 
violation of National Prohibition Act 
has been held immaterial, where con¬ 
spiracy to violate revenue act was 
sufficiently alleged.—Cody v. U. S., 
C.C.A.Wash., 78 F.2d 180. 

Deflniteness of allegatioas 

(1) An indictment charging that 

defendants conspired to violate the 
National Prohibition Act. "in that 
they would unlawfully, willfully, and 
knowingly sell, barter, transport, de¬ 
liver, furnish, and possess distilled 
spirits and intoxicating liquors oth¬ 
erwise than as authorized in the 
aforesaid act . . . particularly ti¬ 

tle 2 thereof," held insufficient, as 
too indefinite to charge any offense. 
— U. 8. V. Beiner, D.C.Pa., 276 F. 704. 

(2) An indictment charging a con¬ 
spiracy to violate Reed Amendment 
by conspiring to purchase and cause 
intoxicating liquors to be transport¬ 
ed in interstate commerce into the 
state of Tennessee in a water con¬ 
veyance upon the Mississippi river, 
not for permitted purposes, and in 
violation of the laws of the state of 
Tennessee, was sufficiently definite 
and certain to inform defendants of 
the charge against them and to in¬ 
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sure protection against double jeop¬ 
ardy.—Robillo V. U. S., C.C.A.Tenn., 
291 F. 975. certiorari denied 44 S. 
Ct. 187, 263 U.S. 716, 68 L.Ed. 622. 

(8) Although an indictment charg¬ 
ing a conspiracy to commit a very 
large number of offenses under the 
National Prohibition Act, extending 
over a period of three years, charged 
the most extraordinary conspiracy 
both as to the time of its continu¬ 
ance and the number of offenses 
for the commission of which it was 
formed, that had ever come to the 
attention of court or counsel, that 
fact does not render the Indictment 
defective for uncertainty.—Remus v. 
U. S.. C.C.A.Ohio, 291 F. 501. certio¬ 
rari denied 44 S.Ct. 180, 263 U.S. 717, 
68 L.Ed. 522. 

Failnrs to allege facts showing 
contemplated nse of liquor to be nn- 
lawfni renders indictment for con¬ 
spiracy bad.—Brenner v. U. S., C.C. 
A.N.Y., 287 F. 636. 

Time, place, and contemplated of¬ 
fenses sufficiently averred.—Lefko- 
wltz V. Schneider, C.C.A.N.J., 61 F.2d 
685. 

Conspiracy of physician and phar¬ 
macists to use liquor permits and 
prescriptions unlawfully. — Hill v. 
Aderhold. C.C.A.Tex., 61 F.2d 1030— 
Duling V. Aderhold. C.C.A.Tex., 62 
F.2d 1083—Blaine v. U. S., C.C.A. 
Tex., 29 F.2d 661, certiorari denied 49 
S.Ct. 342. 279 U.S. 845, 73 L.Ed. 990. 

Bespecting stills and distilling ap¬ 
paratus 

(1) Affidavit held sufficiently to 
describe offense of committing fel¬ 
ony by possession of still for man¬ 
ufacture of liquor, and allegation 
that conspirators were to have Joint 
possession of still was unnecessary. 
—Berry v. State. 166 N.E. 61. 202 
Ind. 294, rehearing denied 178 N.E. 
705, 202 Ind. 294. 72 A.L.R. 1177. 

(2) Failure of count of affidavit 
charging conspiracy to commit fel¬ 
ony, to wit, "felonious possession 
and control of stills and distilling 
apparatus," to state purposed pos¬ 
session. made quoted language sur¬ 
plusage.—Lodyga v. State, 179 N.E. 
642, 203 Ind. 494. 

(3) A count alleging that defend¬ 
ants unlawfully conspired to possess 
stills and apparatus for production 
of distilled spirits without having 
the same registered with the collec¬ 
tor of Internal revenue as required 
by law failed to state an offense, 
since, under the applicable law. the 
charge should have been that there 
was a failure to register the stills 
with the district supervisor of the 
alcohol tax unit in the bureau of 
internal revenue.—Fleisher v. U. S., 
Mich., 68 S.Ct. 148, 802 U.S. 218, 82 
L.Ed. 208, reversing, C.C.A., 81 F.2d 
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with the unlawful manufacture/ 

404, certiorari granted 58 S.Ct. 29, 
302 U.S. 686, 82 L.Bd. 495, two cases, 
and Stein v. U. S.. 68 S.Ct. 29. 302 
U.S. 686. 82 L..Ed. 495. 

(4) Count charirinff conspiracy in 
failing to register stills held to 
charge crime, even assuming there 
was hiatus within period covered by 
indictment, during which registra¬ 
tion was impossible under statute.— 
Schneider v. U. S., C.C.A.N.J., 57 F. 
2d 464. 

69. U.S.—U. S. V. Eisenminger, D.C. 

Del., 16 F.2d 816. 

Me.—State v. Vermette, 156 A. 807. 

130 Me. 387. 

railnrs to oharge manufacture as 
<*nnlawfnl'' renders the indictment 
defective.—U. S. v. Eisenminger, D. 
C.Del.. 16 F.2d 816. 

Foxinit 

An indictment for conspiracy to 
commit a felony, manufacturing in¬ 
toxicating liquor, need not allege 
that accu.<<ed and his coconspirators 
did not have a legal permit author¬ 
izing them to manufacture intoxicat¬ 
ing liquor.—Buckhannan v. State, 
252 S.W. 509. 95 Tex.Cr. 1. 

7a U.S.—Perry v. U. S.. C.C.A.Fla., 

39 F.2d 52, certiorari denied Capo 

V. U. S.. 50 S.Ct. 467, 281 U.S. 769, 

74 L.Ed. 1176, and Satinover v. 

U. S.. 50 S.Ct. 467. 281 U.S. 769, 

74 L.Ed. 1176. 

Tlolations of criminal code and pro¬ 
hibition act 

An indictment alleging that de¬ 
fendants conspired to import into, 
and to transport within, the United 
States intoxicating liquors, without 
a permit to do so, with averment of 
overt acts, held to charge an offense 
under Cr.Code § 37 and National Pro¬ 
hibition Act.—U. S. V. Drawdy, D. 
C.Fla., 288 F. 667. 

Violation of revenue laws 

Indictment charging conspiracy to 
import intoxicating liquor without 
permit and without paying customs 
duties held sufficiently to charge 
conspiracy to violate revenue laws, 
since at time Involved there could be 
no lawful Importation of liquors un¬ 
der National Prohibition Avi without 
permit, and offense charged was not 
affected by repeal of Eighteenth 
Amendment.—Moyer v. U. S., C.C.A. 
Cal., 78 F.2d 624. 

Ssosiving liquor after unlawful Im¬ 
portation 

In an indictment under Cr.Code S 37 
for conspiracy to receive and conceal 
whisky after its unlawful importa¬ 
tion into the United States, knowing 
the same to have been imported in 
violation of law, it is not necessary 
to allege the facts relating to the 
importation of the whisky; and the 
indictment was held not insufficient 
because it did not allege the time 
of such Importation, where the im- 


^ importation,^® I transportation,71 

portatlon of whisky was absolutely 
prohibited by a well-known act of 
congress in force several months 
prior to the overt acts charged, nor 
because it described the importation 
in the language of the statute as 
“contrary to law,’* without specify¬ 
ing the statute violated.—Bank v. U. 

5.. C.C.A.Minn., 277 F. 220, affirmed 
Welsman v. U. S., 277 P. 221, certio¬ 
rari denied 42 S.Ct. 272, 258 U.S. 618, 
66 L.Ed. 793-^oldberg v. U. S., C. 
C.A.Minn., 277 F. 211. 

71. U.S.—Hughes v. U. S., C.C.A. 

Fla., 95 F.2d 538—^Enrique Rivera 
V. U. S.. C.C.A.Porto Rico. 57 F.2d 
816—Middleton v. U. S., C.C.A.Ark.. 
49 F.2d 538—De Witt v. U. S.. C. 
C.A.Ohio. 291 F. 995, certiorari de¬ 
nied 44 S.Ct. 134. 263 U.S. 714, 68 
L.Ed. 521. 

Ind.—Lodyga v. State. 179 N.E. 642. 
20.3 Ind. 494. 

Allegations respecting particular 
laws violated 

In indictment charging conspiracy 
to carry on liquor business unlaw¬ 
fully and to conceal whisky with in¬ 
tent to defraud government of tax, 
and to transport whisky in un¬ 
stamped containers, government held 
not bound to allege particular laws 
that defendant conspired to violate. 
—Schefano v. U. S., C.C.A.Ala., 84 F. 
2d 513. 

Permit 

(1) Transportation without permit 
sufficiently implied.—Huth v. U. S., 
C.C.A.Ky., 295 F. 35. 

(2) Indictment charging conspir¬ 
acy to violate National Prohibition 
Act through unlawful agreements to 
possess, sell, transport, store, and 
deal in intoxicating liquor, and spec¬ 
ifying certain overt acts, held suffi¬ 
cient, without charging transporta¬ 
tion to be without permit.—Williams 
V. U. S., C.C.A.Tenn.. 3 F.2d 933. 
Vulawfulness of motive 

In an indictment for conspiracy 
to violate the Reed Amendment, a 
charge that the purpose of defend¬ 
ants was to wrongfully, unlawfully, 
and feloniously transport the liquor 
is sufficient to import an unlawful 
motive.—Hockett v. U. S., C.C.A. 
Ariz., 266 F. 588, certiorari denied 
Wilson V. U. S., 41 S.Ct. 13, 254 U. 
S. 638, 65 L.Ed. 451. 

Shipment into another state 

(1) Place from which liquor was 
to be transported into a dry state 
need not be alleged.—Hockett v. U. 

5., supra. 

(2) In an indictment for conspir¬ 
acy to ship liquor from California 
into Washington, in violation of 
criminal code provisions making it 
an offense to ship any package con¬ 
taining liquor from one state into 
another, “unless such package be so 
labeled on the outside cover as to 
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and possession^* of intoxicating^ 

plainly show the name of the con¬ 
signee, the nature of its contents, 
and the quantity contained therein,'* 
it is not necessary to allege that the 
state of Washington was dry terri¬ 
tory.—Richards v. U. S., C.C.A. 
Wash., 264 F. 654. 

Oorrylag into Indian Territory 

Indictment charging petitioners 
with conspiring to carry intoxicating 
liquor, consisting of extracts flit for 
use as beverage, into Indian terri¬ 
tory. was based on statute prohibit¬ 
ing carrying of liquor into Indian 
territory, not on statute exempting 
extracts from Prohibition Act.—Bur¬ 
ton V. Smlthers. C.C.A.ya.. 81 F.2d 
966. 

79. U.S.—Hilt V. U. S., C.C.A.Pla.. 

12 F.2d 504—U. S. v. Bockol, D.C. 

Del., 3 F.2d 197. 

Possession In unstamped oontalners 

An indictment alleging conspiracy 
in particular county in southern dis¬ 
trict of (Georgia, to possess distilled 
spirits in unstamped containers and 
to transport and sell distilled spirits 
in unstamped containers was suffi¬ 
cient. as against objections which 
were purely technical and without 
substance.—Evans v. U. S., C.C.A. 
Ga.. 90 F.2d 851. 

Possession with Intent to use 

(1) Counts of an indictment charg¬ 
ing that defendants conspired to pos¬ 
sess intoxicating liquor with Intent 
to use, in violation of the National 
Prohibition Act, and to effect the ob¬ 
ject of the conspiracy had posses¬ 
sion of six hundred quarts of liquor 
with intent so to use it. and con¬ 
spired to transport Intoxicating liq¬ 
uor without permit or without mak¬ 
ing record, and to effect the object 
of the conspiracy, transported such 
liquor, are sufficient.—Violette v. U. 

S., C.C.A.M 0 Bt., 278 F. 163, certio¬ 
rari denied 42 S.Ct. 382, 258 U.S. 626, 
66 L.Ed. 798. 

(2) An indictment charging in one 
count that defendants conspired to 
violate title 2 of the National Pro¬ 
hibition Act, in that they “would 
then and there possess certain intox¬ 
icating liquors (describing them), 
contrary to the provisions of said 
act," and in the second count that 
the same persons, at the same time 
and place, “unlawfully and knowing¬ 
ly did possess certain intoxicating 
liquors” described, held insufficient 
to charge an offense in either count. 
—Hilt V. U. S., C.C.A.Fla., 279 F. 421. 

(3) Indictments under Cr.Code | 
37, charging conspiracy “to commit 
an offense against the United States, 
that is to say. to violate title 2 of 
the National Prohibition Act in this, 
to wit. that the said [defendants] 
would then and there possess certain 
intoxicating liquors, to wit [stating 
number of cases of liquor], contrary 
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liquors, and in connection with the unlawful sale of | G>de of Fair Competition,^*^ narcotic laws,^* postal 
intoxicating liquors;^* license laws,^* Live Poultry | laws,^^ a conspiracy in connection with the Securi- 


to the provisions of said act." with¬ 
out statins the kind of liquor, or 
otherwise alleging which of the 
many provisions of the Prohibition 
Act defendants conspired to violate, 
held insuffioient, as too general and 
not sufficiently informing defendants 
of the charge they were required to 
meet.—U. S. v. Dowling, D.C.Fla., 278 
F. 630. 

Vnlawfnlasss of possMsioii 

An indictment for conspiracy to 
violate the National Prohibition Act 
by possessing "certain intoxicating 
liquors [stating the number of cas¬ 
es], contrary to the provisions of 
said act," without alleging any facts 
to show that such possession was 
unlawful, either on account of the 
time, place, or purpose of the pos¬ 
session, or the character of the liq¬ 
uor. held not to charge an offense. 
—U. S. v. Dowling, supra. 

73. U.S.—Maresca v. U. S.. C.C.A.N. 

T.. 277 F. 727. certiorari denied 42 

S.Ct. 183, 267 U.S. 657, 66 L.Ed. 

420. 

Iowa.—State v. Miller, 227 N.W. 1.39 

—State v. Terry. 223 N.W. 870, 

207 Iowa 916. 

Charging physicians as principals 

Degiil effect of charging phy.sicians 
with conspiring to issue pre.scrip- 
tions to facilitate unlawful sale of 
liquor by co-conspirators was to 
charge them as principals although 
actual sales were made through 
druggists who were their co-con- 
spirators.—Hill v. Aderhold, C.C.A. 
Ga.. 61 F.2d 1030—Duling v. Adcr- 
hold, C.C.A.Ga.. 62 P.2d 1083—Blame 
V. U. S.. C.C.A.Tex., 29 F.2d 651, cer¬ 
tiorari denied 49 S.Ct. 342, 279 U.S. 
84 5, 73 D.Ed. 990. 

Denatured alcohol 

Indictment held properly to allege 
conspiracy to sell specially dena¬ 
tured alcohol in violation of regula¬ 
tions, Irrespective of whether sale 
for beverage purposes was sufficient¬ 
ly alleged.—U. S. v. Austin-Bagley 
Corporation, C.C.A.N.T.. 31 P.2d 229, 
certiorari denied Austin-Baglcy Cor¬ 
poration V. U. S., 49 S.Ct. 479, 279 

U.S. 863, 73 L..Ed. 1002. 

Purchase and sale 

That some of the defendants 
charged in an indictment for con¬ 
spiracy to violate the National Pro¬ 
hibition Act, as shown by the aver¬ 
ments were the intended purchasers 
of the liquor, which purchase is not 
in itself an offense, held not to ren¬ 
der the indictment demurrable as to 
such defendants, where the ultimate 
purpose of the conspiracy as charg¬ 
ed, to which such defendants were 
parties, was to effect the unlawful 
Bale.—U. S. V. Vannatta, D.C.N.Y.. 
278 F. 659—U. & V. Slater, D.C.Pa.. 
278 F. 266. 


Sals within prohibited distance of 
institutions 

Count charging conspiracy to com¬ 
mit crime by violation of statute 
prohibiting sale of liquor within cer¬ 
tain distances of designated institu¬ 
tions, in indictment containing other 
counts not charging offenses triable 
in superior court, held to charge an 
offense sufficient to give jurisdiction 
to superior court on conspiracy 
charged therein.—Ex parte Zudro. 60 
P.2d 677, 16 Cal.App.2d‘ 398. hearing 
denied 60 P.2d 986, 16 Cal.App.2d 
398. 

74. Possession aad sals of nu- 
stamped whisky 

Indictment setting forth time and 
place and persons concerned in con¬ 
spiracy. that purpose was unlawful, 
and that acts were contrary to form 
of statute, was held sufficient, and 
it was unnecessary to explain how 
money alleged to have been received 
in furtherance of conspiracy was to 
be used, or how its receipts tended 
to carry out conspiracy.—Davis v. 
U. S., C.C.A.Ga.. 86 F.2d 45. certio¬ 
rari denied 67 S.Ct. 433. 300 U.S. 667, 
81 L.Ed. 867. 

76. Indictment not defectlye 

U.S.—IJ. S. V, Schechter, D.C.N.Y.. 
8 F.Supp. 136, reversed in part and 
affirmed in part, C.C.A., U. S. v. 
A. L. A. Schechter Poultry Cor¬ 

poration. 76 F.2d 617, certiorari 
granted 66 S.Ct. 651. 295 U.S. 723, 
79 L.Ed. 1676, and Schechter v. 

IT. S., 65 S.Ct. 651, 295 US. 723, 

79 L.Ed. 1676, reversed in part 
and affirmed in part A. L. A. 
Schechter Poultry Corporation v. 
U. S., 65 S.Ct. 837, 295 U.S. 495, 

79 L.Ed. 1670. 97 A.L.R. 947. 

Ohio.—Division Code Authority No. 
23, Retail Solid Fuel Industry v. 
Heisenberg, 196 N.E. 424, 129 Ohio 
St. 679. 

76. U.S.—Thurston v. U. S., Tex., 
241 F. 335, 154 C.C.A. 215. certio¬ 
rari denied 38 S.Ct. 9, 246 U.S. 
646. 62 L.Ed. 529. 

Morphine 

U.S.—Hood V. U. S.. C.C.A.Okl., 23 
F.2d 472, certiorari denied 48 S. 
Ct. 436, 277 U.S. 688, 72 L.Ed. 1002. 

Opium 

U.S.—Proffitt V. U. S., C.C.A.Cal., 264 
F. 299. 

Allegations respecting registration 

of opium dealer held sufficient.— 
Wallace v. U. S., Ill., 243 F. 300, 166 
C.C.A. 80, certiorari denied 38 S.Ct. 
11, 246 U.S. 660, 62 L.Ed. 531. 

Indictment held not Indefinite 

U.S.—U. S. V. D’Arcy, D.C.R.I., 243 
F. 739. 

77. False rstnxns 

Indictment for conspiracy, the ob¬ 
ject of which was the making of 
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false returns by a postmaster, held 
not demurrable because of the fact 
that no such report as was described 
in the indictment was required, its 
allegations being taken as true on 
demurrer.—U. S. v. Foster, D.C. 
Mass.. 211 F. 206, reversed 34 S.Ct. 
666, 223 U.S. 515, 58 L.Ed. 1074. 
Obstructing passage of mail 

(1) An indictment for obstructing 
the mails need not allege that the 
act was feloniously done, since ob¬ 
structing the mails was not a fel¬ 
ony at common law, nor that ac¬ 
cused knew that the trains they 
retarded carried the mails, nor that 
the acts of overturning cars on a 
railroad track were not done in the 
exercise of a lawful right; but it 
must allege that such acts were 
knowingly, wilfully, or unlawfully 
done. Where the indictment charg¬ 
es a conspiracy tt) obstruct the mails, 
it is not restricted to the allegation 
of a single overt act in pursuance 
thereof, since the gist of the offense 
is the conspiracy, which is a single 
offense.—U. S. V. Debs, D.C.Ill., 65 
F. 210. 

(2) In such an indictment it is 
necessary to charge that accused 
knew that the mails were earned 
upon the train they conspired to ob¬ 
struct.—Sal la v. U. S.. Idaho, 104 F. 
544, 44 C.C.A. 26. 

Robbery of xnalls 

Charge of conspiracy to rob mails 
held sufficiently sp^^ciflc.—Vane v. U. 
S., Idaho, 254 F. 28, 165 C.C.A. 438. 
Sending improper matter 

An indictment charging conspir¬ 
acy to violate postal laws by send¬ 
ing through the mails indecent mat¬ 
ter of a character tending to incite 
murder and assassination need not 
set out the matter.—U. S. v, Wells, 
D.C.Wash., 262 F. 833. 

Using mails to defraud 

(1) Indietment-s held sufficient gen¬ 
erally.—Lee V. U. S., C.C.A.Ga., 91 
F.2d 326, certiorari denied 68 S.Ct. 
263, 302 U.S. 745, 82 L.Ed. 676—U. S. 

V. Khurtleff, C.C.A.N.Y., 43 P.2d 944 
—Morris v. U. S., C.C.A.Ark., 7 F.2d 
785, certiorari denied 46 S.Ct. 206, 
270 U.S. 640, 70 L.Ed. 776—U. S. v. 
Gill, D.C.Fla., 290 F. 210, error dis¬ 
missed, C.C.A., Sawyer v. U. S., 297 
F. 222—Riddle v. U. S., C.C.A.Ala., 
279 F. 216, certiorari denied 42 S.Ct. 
589, 269 U.S. 686. 66 L.Ed. 1077— 
Preeman v. U. S., C.C.A.Ill., 244 F. 
1, 166 C.C.A. 429, certiorari denied 
38 S.Ct. 12. 245 U.S. 664, 62 L.Ed. 
533—McKelvey v. U. S., Cal., 241 F. 
801, 164 C.C.A. 603—Emanuel v. U. 
S., N.Y., 196 F. 817, 116 C.C.A. 137. 

(2) An Indictment under Pen.Code 
8 37, for conspiring to use the mails 
to defraud, charging that defendants 
devised a scheme to sell stock of a 
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ties Act,^* or the white slave traffic;^* and also particular crimes, such as arson;*® blackmail;*^ 
with respect to the sufficiency of indictments or bribery;** damaging property of another with- 
informations for conspiracies to commit other out his consent;** embezzlement;*♦ extortion;*® 


copper company, that false represen¬ 
tations were made, that they used 
the mails in distributingr letters and 
circulars containing such representa¬ 
tions, that they contracted with a 
stock brokerage firm for sale of such 
stock, and that a certain defendant 
had paid another defendant money 
for securing his aid, is sufficient.— 
Tiosevlg V. Boyle, C.C.A.Wash., 268 
F. 813. 

(3) Count charging conspiracy to 
commit offense charged in previous 
counts which charged offense of us¬ 
ing the mails in scheme to defraud 
held not insufficient on ground that 
such count in effect charged a con¬ 
spiracy to conspire, since using the 
mails in execution of a scheme to 
defraud is an offense separate and 
distinct from that of conspiring so to 
use the mails.—^Wilkes v. U. S., C.C. 
A.Cal., 80 F.2d 285. 

(4) In jirosecution for conspiracy 
to use mails to defraud insurance 
company after cau.sing fire, indict¬ 
ment held not to eharne crime of ar¬ 
son.—Jamerson v. U S., C O.A.Ill., j 
66 F.2d 569. certiorari denied 54 S. | 
Ct. 373, 290 U.S. 706. 78 Ti.Ed. 606. 

(5) Omissions in recital of overt 

acts were not fatal to indictment 
for conspiracy to use malls to de¬ 
fraud in absence of prejudice, and 
failure to set forth the tenor of the 
letters did not render the indictment 
defective,—Stumho v. U. S., C.C.A. 
Ky., 90 F.2d 828. certiorari denied 
58 K.(H. 282, 302 U.S. 755, 82 L.Ed. i 
525. ! 

(6) Omitting allegation that false 
repre.scntal ions were an integral part 
of scheme to defraud was not fatal 
to an indictment for conspiring to 
violate the mail fraud statute in ob¬ 
taining money by mortgages and cer- 
tificate.s.— U. S. V. Stevens, D.C.N.Y., 
13 F.Supp. 909. 

(7) The terms of letters need not 
be set forth.—U. S. v. Herzlg, D.C. 
N.Y., 26 F.2d 487—Scheib v. U. S., 
C\C A.lnd., 14 F.2d 75. certiorari de¬ 
nied 47 S.Ct. 95, 273 U.S. 701, 71 L. 
Ed. 84 8. Anderson v. U. S., 47 S.Ct. 
95. 273 U.S. 700. 71 L.Ed. 847. Bovard 
v. U. S.. 47 S.Ct. 95, 273 U.S. 701, 
71 L.Ed. 847. Carter v. U. S., 47 S. 
Ct. 95. 273 U.S. 701. 71 L.Ed. 848. 
Jones V. U. S., 47 S.Ct. 95, 273 U.S. 
701, 71 L.Ed. 847, and Webb v. U. 
S.. 47 S.Ct. 113, 273 U.S. 718, 71 L. 
Ed. 856. 

78. Cal.—People v. Walther, App., 

81 P.2d 462. 

Sale 

A count of indictment, charging 
conspiracy to violate statute declar¬ 
ing fraudulent sales of securities by 
use of mails or instruments of in¬ 


terstate commerce unlawful by 
fraudulently disposing of or con¬ 
tracting for disposition of securities, 
was sufficient, although not charging 
actual “sale” of securities by such 
means, in view of statutory defini¬ 
tion of “sale” as Including every con¬ 
tract for sale or di.sposition of se¬ 
curity.—Bogy V. U. S., C.C.A.Tenn., 
96 F.2d 734. affirming, D.C., U. S. v. 
Bogy, 16 F.Supp. 407. 

79. U.S.—Corbett v. U. S., C.C.A.Ida- 
ho. 299 P. 27. 

80. SnfllclexLt desezlption of offense 

Charging conspiracy for purpose 
of setting fire to designated building 
of named owner and specified value 
sufficiently describes the felony in¬ 
tended without allegations of actual 
commission or attempt to commit of¬ 
fense.—Pierson v. State, 131 N.E. 
397. 191 Ind. 206. 

81. Ind.—TTttcrback v. State. 55 N. 
E. 420. 153 Ind. 645. 

82. U.S.—Harvey v. U. S., C.C.A.N. 
Y., 23 F.2d 561. 

Ark.—Powell v. State, 203 S.W. 25, 
133 Ark. 477. 

Colo —O'Toole V. People, 63 P.2d 
1224, 99 Colo. 483—Carr v. People. 
63 P.2d 1221, 99 Colo. 477. 

Ind.—Williams v. State. 123 N.E. 209, 
188 Ind. 283. 

Mass.—Commonwealth v. Downey, 
192 N.E. 512, 288 Mass. 147. 
Offlclol capacity of federal pro¬ 
hibition agents charged with eonstnr- 
ing to ask for and receive bribf*s suf- 
fh-ienlly alleged.—Downs v. U. S., C. 
C.A.N..I., 3 P.2d 856. certiorari denied 
45 S.Ct. 509, 268 U.S. 689. 69 L.Ed. 
1158. 

Public character of aceaeed in an 

indictment, charging that bribe mon¬ 
ey wa.s to be paid defendant and 
other per,sons who might thereafter 
be mem tiers of the legislative as¬ 
sembly, it not being averred that de¬ 
fendant was a public officer.—State v. 
Farris, Mo.App., 229 S.W. 1100. 
Knowledge of official character 
Indictment alleging that defend¬ 
ant offered and gave stated sum to 
federal narcotic agent, with intent to 
cause him to violate his official duly 
in certain particulars, sufficiently al¬ 
leged conspiracy to bribe officer, al¬ 
though not alleging that defendant 
knew of his official character.—Hone 
Wu v. U. S., C.C.A.IIL, 60 P.2d 189. 
Omission of details 

Indictment alleging that accused 
agreed with others to bribe witness 
in felony cases in which they were 
defendants to leave county to avoid 
service of process held not insuf¬ 
ficient for failure to state where wit¬ 
ness was to go. or how he was to 
avoid service of process, since of¬ 
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f fense was completed by agreement 
I and offer of bribe.—(roldman v. State, 

I 95 S.W.2d 423, 130 Tcx.Cr. 471. 

83. Xiack of consent may be suffi¬ 
ciently averred by charging that ac¬ 
cused conspired to dynamite an¬ 
other’s property unlawfully and 
feloniou.sly, from which allegations 
it may be Inferred that the destruc¬ 
tion was to take place without the 
owner’s consent.—Davis v. State, 161 
N.E. 375. 200 Ind. 88. 

84. Antomobiles 

Fla.—Croft v. State, 143 So. 699, 106 
Fla. 619. 

Charging conspiracy to **embezilo'* 
is sufficient without setting forth the 
statutory dements of the latter 
crime.—Helser v. People, 68 P.2d 543, 
100 Colo. 371. 

Description of property 

Indictment for conspiring to em¬ 
bezzle property in hands of trustee 
in bankruptcy referring to specific 
description in allegations of overt 
acts for description of property held 
sufficient.—Meagher v. U. S., C.C.A. 
Mont.. 36 F.2d 166. 

Ownership 

Indictment charging conspiracy to 
embezzle property coming to trustee 
in bankrupt(‘y was sufficient without 
alleging ownership of property.— 
Meagher v. U. S., supra. 

85. U.S.—Hoherts v U. S., Wash., 
248 F. 873, 160 C.r.A. 631. certio¬ 
rari denied 38 S.Ct. 583, 24 7 U.S. 
522, 62 L.Ed. 1247. 

Common-law conspiracy to extort 
Ark.—Powell V. State, 203 S W. 25, 
133 Ark. 477. 

Dangnage held snfflclently techni¬ 
cal in charging con.spirae.v to defame 
named person, and falsely accuse 
him In order to extort money from 
him, to be understood by defendants 
and jury.—I’eople v. Donahoe, 117 N. 
E. 105, 279 Ill. 411. affirming 198 Ill. 
App. 1, and error dis!nis.sed and cer¬ 
tiorari denied Don.’ihoe v. People of 
State of Illinois. 39 S.Ct. 491, 250 U. 
S. 634. 63 L.Ed. 1181. 

Fallnre to designate extortion am 
on “offense” or “crime” in an In¬ 
dictment for conspiracy to commit 
“extortion” is imniatcnaJ.—People v. 
Lamb. 117 N.W. 639, 153 Mich. 676, 
676. 

Use of words “extort” or “extor- 

sively” i.s not essential in an indict¬ 
ment for conspiracy to commit ex¬ 
tortion, a.s the gist of the offense Is 
the conspiracy to extort, and not the 
extortionate act itself.—Common¬ 
wealth V. Brown, 23 Pa.Super. 470. 
Usury amounting to extortion 

Where accusation was conspiracy 
to carry on business of lending mon- 
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forgery ;** fraud, fraudulent pretenses and the I like,*^ as in the case of’ fraud against the United 


ey in small amounts, to poor, neces¬ 
sitous wape-earners at interest rates 
ranfiTingr from two hundred forty to 
three hundred sixty per cent per an¬ 
num, and then to prevent recovery of 
usury paid by such borrowers, al¬ 
though not so denominated, the de¬ 
scription was that of ^'extortion," 
which in its broad sense is wrongrful 
exaction of money or other valuable 
thiner. either by compulsion, actual 
force, or by force of motives applied 
at will.—Commonwealth v. Donog- 
hue, 63 S.W.2d 8, 250 Ky. 348, 89 A.L. 

R. 819. 

Xt is iBunatezlal whether a oom- 
moa-law or statutory offense Is 

charged under an indictment charg¬ 
ing a conspiracy to obtain money by 
threats.—People v. Curran, 207 Ill. 
App. 264, affirmed 121 N.E. 637, 286 
Ill. 302. 

88. Transportation tender 

An Indictment charging a conspir¬ 
acy to use a forged tender of the 
railroad commission for the trans¬ 
portation of crude oil was not too 
vague, although containing language 
embraced in the general forgery stat¬ 
ute; the indictment was not defec¬ 
tive because failing to allege that 
commission prior to offense had duly 
promulgated an order requiring the 
use of tenders; it need not allege the 
offense.intended with the fullness or 
particularity necessary in an indict¬ 
ment charging only tho commission 
of the intended offense; it was not 
defective for failure to set out in 
hsec verba the tender which it was 
alleged that defendant and his cocon- 
spirators weie conspiring to use; it 
was not defective as charging a con¬ 
spiracy to use a simulated tender, 
whereas statute prohibited the use 
of a validly issued tender to which 
an agent's name had been forged; 
and it was not defective for allegedly 
failing to charge that conspirators 
confederated to use "as true" a false 
tender.—Carter v. State, Tex.Cr., 116 

S. W.2d 871. 

87. Zndlotmsats IlM rattolMit gsa- 
erally 

Ga.—Crawford v. State, 62 S.E. 601, 
4 Qa.App. 789. 

Ill.—People v. Darr, 179 Ill.App. 180. 
Ind.—Switzer v. State. 8 N.E.2d 80— 
Musgrave v. State, 32 N.E. 885. 133 
Ind. 297. 

Md.—Blum V. State. 51 A. 26, 94 Md. 
876. 

Mass.—Commonwealth v. Hulbert, 12 
Mete. 446. 

Mo.—State v. Harroun, 98 S.W. 467. 

470. 199 Mo. 619. 

N.J.—State V. Barr, 40 A. 772. 

N.Y.—^People v. Peckens, 47 N.E. 888, 
168 N.Y. 676. 

Pa.—Commonwealth v. Jones, 186 A. 
766, 128 Pa.Super. 66. 


ZBdiotmsBts hold iBSttftoisat gsMx- 
sUy 

Ind.—Kreig v. State. 190 N.E. 181— 
Cruthers v. State. 67 N.E. 930, 161 
Ind. 139. 

Mo.—State v. Small, 199 S.W. 127. 
272 Mo. 607. 

N.J.—State V. State, 1 A. 609, 47 N. 
J.Law 461. 

Tex.—McQuinn v. State, Cr., 116 S.W. 
2d 9C6. 

Ooaspiraolas to cheat aad defniia 
generally 

(1) It has been held that mere use 
of the words "cheat" and "defraud.” 
or the like, will not of itself render 
sufficient an Indictment or informa¬ 
tion for conspiracy, as there may be 
cheating or defrauding without com¬ 
mission of a crime, and that the in¬ 
dictment should Include appropriate 
averments respecting the use of false 
pretenses or false tokens. 

Mass.—Commonwealth v. Wallace, 16 
Gray 221, 223. 

Mich.—Alderman v. People, 4 Mich. 
414. 

Mo.—State v. Harroun, 98 S.W. 467, 
199 Mo. 619. 

N.Y.—People v. Brady, 56 N.Y. 182. 

(2) But the requirement that the 
prosecutor shall have sustained loss 
is complied with by the allegation 
that he was "cheated and defrauded" 
in a named sum. 

Ga.—Cheek v. State, 81 S.E. 686, 14 
Ga.App. 536. 

N.J.—State V. State. 1 A. 509. 47 N. 
J.Law 461. 

(3) If the purposes of the com¬ 
bination to cheat are sot out so that 
it appears that the design was to de¬ 
fraud, the mere failure to use the 
word "corruptly" in charging com¬ 
bination is not material.—State v. 
State, supra. 

(4) However, under certain other 
statutes, the purpose of the unlawful 
combination of the defendants must 
be fully and clearly stated in the in¬ 
dictment. 

U.S.—Pettibone v. U. S., Idaho. 18 
S.Ct. 642, 148 U.S. 197, 87 L.Ed. 
419. 

D.C.—Gelst V. U. S., 26 App.D.C. 600. 
Ind.—Cruthers v. State, 67 N.E. 930, 
161 Ind. 189. 

N.Y.—People v. Miles, 108 N.Y.S. 610. 
128 App.Div. 862. 

(6) It has been held that the in¬ 
dictment need not show reliance on 
false representations made. 

Iowa.—State v. Eno, 109 N.W. 119, 
131 Iowa 619, 9 Ann.Cas. 856. 
N.Y.—People v. Eaton. 107 N.Y.S. 

849, 122 App.Dlv. 706. 

OoBtlaulsig ooBspiracy 
An allegation of conspiracy to ob¬ 
tain money by false pretenses on a 
day stated "and on divers other 
days" Is a sufficient allegation of a 
continuing conspiracy, and sUlegatlon 
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for conspiracy to defraud, continuing 
from Jap. 1. 1918, "down to the tak¬ 
ing of this inquisition," shown in 
caption to be at January term, 1914, 
sufficiently alleged a definite date.— 
People ex rel. Ireland v. Woods, 168 
N.Y.S. 991. 177 App.Div. 1. affirmed 
117 N.E. 1081, 221 N.Y. 600. 
Defrauding bank 

(1) Generally.—State v. Davis, 164 
S.E. 737, 203 N.C. 18. 86, certiorari 
denied Davis v. State of North Caro¬ 
lina. 68 S.Ct. 95. 287 U.S. 649, 77 L. 
Ed. 561. 

(2) Omission of word "money” 
from indictment in prosecution for 
conspiracy to cheat and defraud held 
not to render indictment defective, 
where bill of particulars was fur¬ 
nished including statements that de¬ 
fendants defrauded bank of sums of 
money.—Commonwealth v. Bardolph. 
186 A. 421, 123 Pa.Super. 34. reversed 
on other grounds 192 A. 916, 326 Pa. 
618. 

Defrauding Insurer 

(1) Generally.—Freud v. State, 99 
A. 934. 129 Md. 636. 

N.J.—State V. Lustberg. 164 A. 703, 

11 N.J.Misc. 51. 

(2) An Indictment charging con¬ 
spiracy to swindle an insurer by 
burning an insured automobile must 
aver that parties to conspiracy 
agreed that in making claim for in¬ 
surance money it should be falsely 
represented to insurer that burning 
was within terms of policy.—Mc¬ 
Quinn V. State. Tex.Cr., 115 S.W.2d 
926. 

Tallnre to allege misrepresenta¬ 
tions made and to whom was not fa¬ 
tal to an indictment alleging con¬ 
spiracy by accused and named cocon- 
spirators to cheat named corpora¬ 
tion.—Turnipseed v. State, 185 S.E. 
403, 68 Ga.App. 194. 
raise reports 

Indictment charging conspiracy to 
defraud by false reports, caused to 
be sent by defendants, held not de¬ 
fective for failing to allege that de¬ 
fendants signed reports or to dis¬ 
close sender’s identity.—People v. 
Levy. 206 N.Y.S. 857, 123 Misc. 846. 

notltlons or worthless shacks 

(1) Generally.—People v. Menne, 
41 P.2d 388, 4 Cal.App.2d 91. 

(2) Information was insufficient 
where it charged only one conspira¬ 
tor with knowledge at time of mak¬ 
ing promises that check promised to 
be sent in payment of goods obtain¬ 
ed was worthless.—People v. Camp¬ 
bell, 86 P.2d 198, 1 Cal.App.2d 109. 
rrand against Smsrgenoy nest Cor¬ 
poration 

U.S.—U. S. V. Walter, D.C.Pla., 291 

F. 662, reversed on other grounds 

44 S.Ct 10. 268 U.S. 15. 68 L.Ed. 

187. 
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States,** or against a state** or city;*® or for con- | spiracies to commit crimes, such as gambling;*^ 


rrand in sal* or •zobang'o of stock 

Mass.—Commonwealth v. Coshnear, 
194 N.E. 900, 289 Mass. 616. 

X.Y.—People v. Suffern, 274 N.Y.S. 
966, 242 App.Div. 853, reversed on 
other {^rounds 196 N.E. 816, 267 
N.Y. 1160. 

Xasuftoleat allegations as to Talne 
and fraud 

Pla.—State ex rel. Tatham v. Cole¬ 
man. 166 So. 221. 122 Fla. 819. 

JUsrepressatlnff condition of com¬ 
mon-law tmst 

Md.—Gillespie v. State, 127 A. 727, 
147 Md. 46. 

Bnlimission of false claims by at¬ 
torney 

Ga.—De Krasner v. State, 187 S.E. 

402, 64 Ga.App. 41. 

Title swindle; Insnflloient allegations 

Indictment charging agreement to 
attempt to get money from J by 
false representations concerning ti¬ 
tle to a pretended tract of land, by 
means'of a bogus abstract, without 
setting out in what respect it was 
kiogus, and failing to set out how J 
was in any way interested in land 
situated where the land In question 
lay, OP how representations with 
reference to the title might -cause 
him to part with money, and without 
stating what they agreed to repre¬ 
sent with reference thereto, is in¬ 
sufficient to charge conspiracy to 
swindle, and unnecessary allegations 
cannot be looked to in aid of the al¬ 
legations of conspiracy.—Carter v. 
State, 237 S.W. 285, 91 Tex.Cr. 96. 

U.S.—Langer v. U. S., C.C.A.N, 
D., 76 P.2d 817. 

Zndlctmentc held euflloleiit generally 

U.S.—Dealy v. IJ. S.. N.D., 14 S.Ct. 
680. 682, 152 U.S. 539, 544. 38 L. 
Ed. 645—Gerson v. U. S., C.C.A. 
Okl., 25 P.2d 49—Gouled v. U. S., 

C. C.A.N.Y., 273 F. 606, conforming 
to answers of Supreme Court to 
certified questions 41 S.Ct. 261, 255 
U.S. 298, 65 Li.Ed. 647—Bclvln v. 

U. S.. Va.. 260 P. 465, 171 C.C.A. 
281, certiorari denied 40 S.Ct. 15, 
260 U.S. 673, 63 L.Ed. 1200—Jelke 

V. U. S., Ill., 265 F. 264, 166 C.C.A. 
434__.U. S. V. Gouled, D.C.N.Y., 263 
P. 239—^U. S. V. Noble, D.C.N.Y., 
18 F.Supp. 808. 

Indictments held Insnfflclent gener¬ 
ally 

U.S.—^Asgill V. U. S., C.C.A.Va., 60 
F.2d 780—U. S. V. Fung Sam Wing, 

D. C.Cal., 264 F. 600—U. S. v. Kei¬ 
tel, D.C.Colo., 167 F. 396. 

OoUusive bidding for siirplus Army 
property 

U.S.—U. S. V. Amster, D.C.N.Y., 273 
F. 632. 

Conspiracy to defeat Sslsotive Strv- 
ioe Act 

U.S.—Hammerschmidt v. U. S., Ohio, 
44 S.Ct. 611. 265 U.S. 182, 68 L.Ed. 


968. reversing, C.C.A.. 287 F. 817, in 

which certiorari is granted 43 S.Ct. 

521. 262 U.S. 736, 67 L.Ed. 1207. 

Conspiracy to defraud govemmont in 
weight of mail 

An indictment charging railway 
officials with conspiring to deceive 
the postal officers and defraud the 
government by fraudulently increas¬ 
ing the mails at a time when they 
were being weighed to determine the 
compensation of the road for carry¬ 
ing the same states an offense 
against the United States and is suf¬ 
ficient. It is not necessary to aver 
that the contemplated fraud was suc¬ 
cessful. or the fraudulent mail mat¬ 
ter of sufficient weight to entillc the 
company to Increased compensation, 
or that the forwarding of the matter 
would not be continued beyond the 
period fixed for weighing the mails; 
nor need the indictment aver what 
particular officer was intended to be 
deceived.—U. S. v. Newton, D.C.Iowa, 
48 F. 218. 

Onstoms duties and revenue taxes 

In prosecution for conspiracy to 
defraud United States of customs 
duties and internal revenue taxes by 
fraudulent withdrawal of liquor from 
bonded warehouse, Indictment, de¬ 
scribing forged permits by means of' 
which liquor was withdrawn as sim¬ 
ilar to customs permit with specified 
number, held sufficient, and, in view 
of other details alleged, held suffi¬ 
cient as against contention that con¬ 
spiracy was nowhere set up as a 
whole.—Becher v. U. S., C.C.A.N.Y., 
5 F.2d 46. 

Depriving government of automobile 

In prosecution for conspiracy to 
defraud the United Slates of the ti¬ 
tle and possession of an automobile, 
allegation that United Slates was in 
actual possession was unnecessary, 
charge that government had interest 
therein being sufficient.—Cagle v. U. 
S., C.C.A.Tenn., 8 F.2d 746. 

Evading inspection of goods 

In an indictment for conspiracy 
to defraud the United States by 
evading inspection of goods manu¬ 
factured under contracts for war 
supplies it is unneee.ssary to allege 
authority of officers signing the con¬ 
tracts or to set out copies of same.— 
Wolf v. U. S., C.C.A.I11., 283 F. 885, 
certiorari denied 43 S.Ct. 164, 260 U. 
S. 743, 67 L.Ed. 492. 

Folse testimony 

Count of indictment charging con¬ 
spiracy to “defraud** United States 
held sufficient, where based on giv¬ 
ing of false testimony in certain case 
before grand Jury, since government 
was to be defrauded of doing Justice, 
and defrauding meant by statute Is 
not only pecuniary loss but also any 
defeat of lawful governmental func¬ 
tion.—Outlaw V. U. S., C.C.A.Tex., 
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81 F.2d 805, certiorari denied 66 8. 
Ct. 747, 298 U.S. 665, 80 L.Ed. 1889. 
Frandulsat ball bonds 
U.S.—Henry v. U. S.. C.C.A.Cal., 16 
F.2d 624, certiorari denied 47 S.Ot. 
676, 274 U.S. 737. 71 L.Bd. 1316. 
Zllogal distilling 

U.S.—Wainer v. U. S., C.C.A.I11., 87 
F.2d 77, certiorari denied 67 S.Ct. 
611, 300 U.S. 669, 81 L.Ed. 876. 
Interfering witb deportation of allenn 
U.S.—U. S. v. Sotak, D.C.Pa.. 2 F. 
Supp. 323. 

Bale of nnolaimed railroad freight 

under order of director general of 
railroads, count in conspiracy indict¬ 
ment held insufficient.—U. S. v. U. S. 
Brokerage & Trading Co., D.C.N.Y.. 
262 F. 459. 

Smuggling 

U.S.—Goldberg v. U. S., C.C.A.Ga., 61 
F.2d 414—U. S. V. Tello, D.C.Mass., 

6 F.2d 679. 

UhlawfUl isBuanoe of liqnor per¬ 
mits.—[J. S. V. Catrow, D.C.N.Y., 7 
F.2d 610—U. S. V. McConnell, D.C. 
Pa., 286 P. 164. 

Use of physiolans* osrtUioatss to oov^ 
er unlawful sale 

U.S.—Wallenstein v. U. S., C.C.A.N. 
J.. 26 F.2d 708, certiorari denied 
49 S.Ct. 13, 278 U.S. 608, 73 L.Ed. 
534. 

▼iolatioB of Agricultural Adjustment 
Aot 

U.S.—U. S. V. Boeder, D.C.Mo., 10 P. 
Supp. 944. 

▼iolatiou of Oold Deserve Aot 

U.S.—Hills V. U. S., C.C.A.Cal., 97 P. 
2d 710. 

Violation of Prevailing Bate Eaur 

U.S.—U. S. V. Terranova, D.C.Cal., 7 
F.Supp. 989. 

Violation of regulation of oommle- 
Bioner of internal revenue 

U.S.—Brolaskl v. U. S., C.C.A.Cal.. 279 
P. 1, certiorari denied 42 S.Ct. 381, 
258 U.S. 626, 66 L.Ed. 797, and 
Newton v. U. S., 42 S.Ct. 589, 269 
U.S. 586, 66 L.Ed. 1076. 

89. Falee retume under motor fhOl 
aot. 

Ill.—People V. Johnson, 278 Ill.App. 
204, reversed on other grounds 1 
N.E.2d 386, 363 111. 45. 

90. BuAoienoy as to form 
Information which charged con¬ 
spiracy to cheat and defraud and ob¬ 
tain money from city by false pre¬ 
tenses and which set forth Illegal 
act complained of and time and place 
of conspiracy was sufficient as to 
form and charged indictable offense 
at common law.—People v. Beath, 
269 N.W. 238, 277 Mich. 478. 

M. Combination to oontrivs lottery 
Indictment containing no facte 
connecting one of defendants with 
crime of conspiracy except allegation 
that he met with other defendants 
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harborings fugitives2 homicide;®® impersonating 
an officer;®^ interference with federal officials;®® 
kidnapping;®® larceny;®*^ malicious or false prose¬ 
cution and related offenses;®* maintenance of dis¬ 


orderly house;®® motor vehicle theft perjury ;2 
procuring escape of prisoner;® receiving stolen 
property;^ or for conspiracies to commit crimes, 


and discussed plans to intimidate and 
bribe Judicial officers and received a 
sum of money from one of conspira¬ 
tors was sufficient for pleading: pur¬ 
poses.—People V. Hines, 6 N.T.S.2d 

2. 168 Misc. 463. 

90. U.S.—Piquett v. U. S., C.C.A.Ill., 

81 F.2d 76, certiorari denied 66 S. 
Ct. 749, 298 U.S. 664, 80 L.Ed. 1388. 
AllegutloBS of knowledgre of Issn- 
aaos of warrant have been held es¬ 
sential.—Fulbright V. U. S.. C.C.A. 
Mo., 91 F.2d 210. 

93. Tex.—Oarza v. State, 55 S.W.2d 
1042, 122 Tex.Cr. 413. 

94. Federal and state police ottcere 

Ind.—Switzer v. State, 8 N.E.2d 80. 

Federal officers 

U.S.—Ferguson v. U. S., C.C.A.N.M., 
293 F. 361—Roberta v. U. S., Wash., 
248 F. 873. 160 T.C.A. 631, certio¬ 
rari denied 38 S Ct. 583, 247 U.S. 
622, 62 L.Ed. 1247. 

9& amployees of agricnltural de¬ 
partment 

Indictment for conspiracy to as¬ 
sault or interfere with employees of 
bureau of animal industry of agri¬ 
cultural department in execution of 
duties need not allege that regula¬ 
tions of secretary of agriculture for 
suppression of disease among live 
stock have been certified to and ac¬ 
cepted by executive authority of 
state, nor that cattle being dipped by 
employees were subject matter of in¬ 
terstate commerce, it being sufficient 
to describe generally that employees 
were performing their duties under 
statute.—Thornton v. U. S., Ga., 46 
S.Ct. 5S5, 271 IT.S. 414, 70 L.Ed. 1013, 
affirming, C.C.A., 2 F.2d 561, certio¬ 
rari granted 45 S.Ct. 354, 267 U.S. 
589, 69 L.Ed. 801. 

98. Zaterstate transportation of kid¬ 
napped person 

Indictment was sufficient to sup¬ 
port conviction of attorney of con¬ 
spiracy to violate statute prohibiting 
transportation in interstate com¬ 
merce of kidnapped person, where 
accused was advised that he was 
charged with participating in con¬ 
spiracy by changing ransom money 
or counseling in changing it, and 
with receiving ten thousand dollars 
of money personally.—Laska v. U. 
S., C.C.A.Okl., 82 F.2d 672, certiorari 
denied 56 S.Ct. 957, 298 U.S. 689, 80 
Li.Ed. 1407. 

97. Amoniit of money Involved 

(1) Amount of money involved 
should be alleged where material in 
determining degree of offense and 
punishment.—People v. Barnard, 219 
P. 766, 63 Cal.App. 662. 

(2) On the other hand, an indict¬ 


ment charging conspiracy to commit 
grand theft was not invalid because 
lacking allegation of value of stolen 
property or of facts constituting 
grand theft, since details wore given 
by transcript of testimony upon 
which indictment was founded.—Peo¬ 
ple V. Yant, 80 P.2d 606, 26 Cal.App. 
2d 726. 

Contraband property 

Indictment charging conspiracy to 
steal whisky held not subject to ob¬ 
jection that proposed larceny covered 
whisky in which no property right 
existed under the National Prohibi¬ 
tion Law.—People v. Bailey, 256 P. 
281, 82 Cal.App. 700. 

ILarceny by balloo 

Indictment charging conspiracy 
feloniously to steal moneys of life 
in.surance company, of which defend- 
ant.s were officers, sufficiently averred 
objective crime of larceny by bailee, 
although not expressly alleging that 
defendants converted moneys to their 
own use “with an intent to steal the 
same.” and it was unnecessary ex¬ 
pressly to allege that defendants 
were bailees.—Helser v. People, 68 
P.2d 643, 100 Colo. 371. 

98. Ftase charge of unlawful bale 
of liquor 

Indictment under common law for 
conspiring to falsely charge certain 
Individuals with unlawful sale of in¬ 
toxicating liquor held to lie, although 
proof.s warranted indictment under 
statute relating to conspiracie.s to 
falsely charge people. But indict¬ 
ment alleging that defendants con¬ 
spired to falsely charge certain in¬ 
dividuals with unlawful sale of liquor 
did not charge offense under statute 
relating to conspiracies to falsely 
charge people “in any court of crim¬ 
inal Juri.sdiction."—Commonwealth v. 
Muck, 170 A. 429, 111 Pa.Super. 494. 
Folse prosecution of government wit¬ 
ness 

U.S.—Harper v. U. S., C.C.A.Ark., 27 
F.2d 77. 

99. Mich.—People v. Tcnerowicz, 253 
N.W. 296, 266 Mich. 276. 

Oumlng house 

Charging defendants conspired to 
conduct gaming and gambling houses 
sufficiently advised them of what 
they were charged.—Carter v. State, 
281 P. 601, 36 Ariz. 1. 

1. Consent of owner 

Allegations of conspiracy to con¬ 
ceal automobile with knowledge that 
it was unlawfully taken, held suffi¬ 
cient to inform defendant of charge, 
although not alleging taking without 
consent of owner.—^Davis v. State, 
161 N.E. 829, 197 Ind. 448. 
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Facts relating to theft need not be 

set out in an indictment for conspir¬ 
acy to violate National Motor Vehi¬ 
cle Theft Act.—Grace v. U. S., C.C. 
A.La., 4 F.2d 658, certiorari denied 45 
S.Ct. 637, 268 U.S. 702, 69 L.Ed. 1166. 

2. Falsity of testimony 

Affidavit charging conspiracy to 
commit perjury, and alleging that 
defendants would feloniously, know¬ 
ingly, falsely, etc., testify that re¬ 
volver was found In field, and that 
such testimony was to be false in 
that revolver was found in named 
person’s home, as defendants knew, 
sufficiently alleged falsity of testi¬ 
mony as against motion to qua.sh.— 
Maveety v. State, 194 N.E. 329. 207 
Ind. 710—Lynn v. State, 193 N.E. 
380, 207 Ind. 393. 

Pendency of proceeding 

Affidavit charging conspiracy to 
commit perjury need not allege, as 
against motion to quash, that pro¬ 
ceeding in which false testimony was 
intended to be given was pending 
when unlawful agreement was made. 
—Maveety v. State, 194 N.E. 329, 207 
Ind. 710—Lynn v. State, 193 N.E. 380, 
207 Ind. 393. 

3. Prisoner under supervision of At¬ 
torney General 

Indictment charging conspiracy to 
violate statute pertaining to persons 
procuring e.scape of prisoner com¬ 
mitted to custody of attorney gen¬ 
eral held sufficient, notwithstand¬ 
ing it charged prior conviction of 
prisoner and that he was duly sen¬ 
tenced to imprissonment in federal 
penitentiary, since all those exerci.s- 
ing physical custody over him as 
prisoner were doing so under super¬ 
vision of attorney general.—Galatas 
V. U. S., C.C.A.Mo., 80 F.2d 16, certio¬ 
rari denied 66 S.Ct. 674, Farmer v. 
U. S., 56 S.Ct. 574, 297 U.S. 711, 80 
L.Ed. 998, and Mulloy v. U. S., 56 
S.Ct. 676, 297 U.S. 711, 80 L.Ed. 998. 

4. Knowledge of stolen character 

Information charging conspiracy to 
steal property and to receive and 
traffic in stolen property knowing it 
to have been stolen charged an of¬ 
fense.—People V. Chambers, 271 N.W. 
556, 279 Mich. 73. 

Hot open to objection of charging 
mere attempt 

An indictment charging conspiracy 
to receive stolen automobiles, know¬ 
ing them to have been stolen, is not 
bad as charging a mere attempt or 
preparation to commit a crime, since 
the crime of conspiracy does not 
have two distinct elements, one of 
combination, the other of attempt 
which must combine to complete the 
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such as robbery and sodomy.® 

Public nuisance. It has been held that an in¬ 
dictment for conspiracy to cause and suffer a pub¬ 
lic nuisance must allege specific facts and circum¬ 
stances relative thereto.^ 

§ 86. -Means 

Generally speaking, an Indictment or Information for 
conspiracy should set forth the means by which the pur¬ 
pose was to be accomplished where such purpose was not 
In itself unlawful, although it need not do so where 
the object of the conspiracy was in itseif uniawful. 

It has been held that where there are several dif¬ 
ferent ways of violating the law, an information for 
conspiracy should set forth the means by which 
the violation was to be accomplishedand in 
charging an executed conspiracy to defraud, it is 
proper to set forth the means employed in the con¬ 
summation of the fraudulent purpose.® 

Generally speaking, however, if the object of the 
conspiracy was to do an act in itself unlawful at 
common law or by statute, the means by which it 
was to be accomplished need not be stated, as the 
agreement to perpetrate the unlawful purpose con¬ 
stitutes the gist of the offense; and under such cir¬ 


cumstances it will be deemed sufficient for the in¬ 
dictment to state the conspiracy and its object.^® 
Where the conspiracy is to commit a crime by 
means not necessarily unlawful such means need 
not be set out.i^ On the other hand, where the ob¬ 
ject to be attained is lawful, it is necessary to set 
out the means or state the character of the acts by 
which the design was to be accomplished as a com¬ 
ponent part of the offense, with such precision and 
certainty as to show that they were unlawful.^® If 
means are alleged that may create a crime, although 
in themselves they fall outside of the legal defini¬ 
tion of any, the means must be stated that the court 
may ascertain what crime, if any, they create.^® 

Requisites and sufficiency of statement. Where 
a statement of the means is necessary, it will not be 
sufficient to allege in general terms, however strong, 
that the purpose to be effected was criminal or un¬ 
lawful, nor that the means to be used, where their 
criminal or unlawful character is relied on, were 
malicious or fraudulent, or unlawful or criminal; 
but those means must be stated in such terms that 
the court may see that they are unlawful at com¬ 
mon law, or by virtue of some statute,^^ although 
a general description of illegal means by terms of 


offense.—Commonwealth v. Harris, 
122 N.E. 749, 232 Mass. 588. 

S. Bank robbery 

In indictment charKinp conspiracy 
to rob certain bank, failure to .state 
names of officers and employees of 
bank held not prejudicial.—Dunlap v. 
State, 180 N.E. 47.'i. 205 Ind. 384, er¬ 
ror dismissed 186 N.E. 764, 205 Ind. 
384. 

‘‘Bobbery’* of vehicle 

Indictment charging conspiracy to 
rob government mail truck held to 
charge no crime, since “robbery” is 
crime against the person.—Falden v. 
Commonwealth, 189 S.E. 326, 167 Va. 
542. 

“Money” 

Indictment for conspiracy to rob 
pcr.sons of money was not defective 
for not alleging money was lawful 
money, or had value.—People v. Nie- 
derhauser, 258 Ill.App. 664. 
e. Ga.—People v. Jordan. 74 P.2d 
619, 24 Cal.App.2d 239. 

7. Iowa.—State v. Paden, 202 N.W. 
106, 199 Iowa 883. 

8. Wash.—State v. McGonigle. 263 
P. €56, 142 Wash. 465. 

Alien land law 

Wash.—State v. McGonigle, supra. 

9. Pa.—Commonwealth v. Williams, 
166 A. 711, 102 Pa.Super. 216. 

10. U.S.—Prohwerk v. U. S.. Mo., 39 
S.Ct. 249. 249 U.S. 204, 63 L.Ed. 561 
—U. S. V. Weiss, D.C.Ill., 293 F. 
992—^U. S. V. Drawdy, D.C.Pla., 288 


P. 667—Proffitt V. U. S.. C.C.A.Cal., 
264 P. 299—IT. S. v. Nearing, D.C.N. 
Y., 262 P. 223. 

Cal.—People V. Rodriguez, 214 P. 452. 
61 Cal.App. 69. 

Del.—State v. Dorsey, 102 A. 82, 7 
Boyce 4. 

Til.—People V. Link. 6 N.E.2d 201, 
366 Ill. 266, affirming 282 Ill.App. 
520—People v. Bain, 196 N.E. 42, 
359 Ill. 455, reversing 274 Ill.App. 
215—People v Schneider, 178 N.E. 
84. 345 Ill. 410—People v. Glass- 
berg. 168 N.E. 103, 326 Ill. 37.9— 
People v. Bain, 274 Ill.App. 216, re¬ 
versed on other grounds 196 N.E. 
42. 359 HI. 455—People v. Drury, 
250 Ill.App. 647, affirmed 167 N.E. 
823, 335 Ill. 639. 

Ky.—Commonwealth v. Donoghue, 63 
S.W.2d 3. 9, 260 Ky. 84.3, 89 A.L.R. 
819, citing Corpus Juris on the 
general rule hut expressing doubt 
as to its full applicability in Ken¬ 
tucky. 

Mich.—People v. Tencrowicz, 263 N. 

W. 296. 266 Mich. 276. 

N.Y.—People v. Eaton, 84 N.E. 1116, 
192 N.Y. 542. 

Pa.—Commonwealth v. Glancy, 9 Pa. 
Dist. & Co. 721. 

R.I.—State V. Smith, 184 A. 494, 66 
R.I. 168. 

12 C.J. p 621 note 26, p 622 notes 26, 
27. 

Conspiracy to obstruct recruiting 

for the armed forces of the United 
States during war would be criminal 
even If no means were agreed on 
speciflcally to accomplish such pur¬ 
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pose, and it is unnecessary for the 
indictment to allege the means.— 
Prohwerk v. U. S., Mo., 39 S.Ct. 249, 
249 U.S. 204, 63 L.Ed. 561. 

Means as matter of evidence 

In a ptH)secution for conspiracy, 
failure to allege methods by which 
the conspirac*y was to operate was 
immaterial, it being sufficient to 
state in indictment the conspiracy 
and object of it, and means by which 
it was intended to be accomplished 
being only matters of evidence to 
prove charge and not crime itself.— 
Archer v. State. 125 A. 744, 146 Md. 
128. 

11. U.S.—Rudner v. U. S., C.C.A. 
Ohio, 281 P. 516, certiorari denied 
43 S.Ct. 96. 260 U.S. 734, 67 L.Ed. 
487. 

12. IT.S,—Rudner v. U. S., supra. 
Iowa.—State v. Bno, 109 N.W. 119, 

131 Iowa 619, 9 Ann.Cas. 856. 

Ky.—Commonwealth v. Donoghue, 68 
S.W.2d 8. 260 Ky. 343, 89 A.L.R. 
819. 

12 C.J. p 628 note 29. 

13. Mich.—People v. Barkelow, 87 
Mich. 455. 

14. Wis.—State v. Huegln, 85 N.W. 
1046. 110 Wls. 189, 62 L.R.A. 700. 

12 C.J. p 623 note 32. 

Statements held eufllolent 

(1) Generally.—Morris v. U. S., C. 
C.A.Ark., 7 F.2d 786, certiorari de¬ 
nied 46 S.Ct. 206, 270 U.S. 640, 70 L. 

I Ed. 776—Wells v. U. S., Wash., 267 
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recogffiized meaning in law is sufficient without the 
particularity requisite in an indictment for the sub¬ 
stantive crime.i® 

Means as part of agreement. It is not necessary 
to allege that the means to be used were a part of 
the agreement.!® 

§ 87. - Knowledge and Intent 

An Indictment or Information for conapiracy ahould 
contain appropriate averments respecting knowledge and 
Intent, although In a proper case such matters may be 
kiferred without express allegation thereof. 

If an act is in its nature unlawful, knowledge of 
its wrongful character is presumed, and it is un¬ 


necessary to allege that defendants had such knowl¬ 
edge.!*^ It is otherwise where the act becomes 
wrongful by the presence of accidental or fortui¬ 
tous features not ordinarily attendant on it.!* In 
those cases, however, where knowledge is an essen¬ 
tial element of the offense, it must be alleged.!® 
Where it is alleged that accused knowingly entered 
a conspiracy, it is unnecessary to allege that each 
overt act done pursuant thereto was committed with 
knowledge.*® An allegation that accused willfully 
conspired has been held equivalent to one that they 
did so knowingly.*! 

Where, as is the general rule, intent is an essen¬ 
tial element of the offense, it must be averred in the 
indictment;** and where the indictment is defec- 


P. 605, 168 C.C.A. 566—12 C.J. p 623 
note 82 [a]. 

(2) Conspiracy Indictment charg¬ 
ing that defendants were to repre¬ 
sent that defendants could corruptly 
influence action of government offl- 
cials in accused’s favor by means of 
political influence, things of value, 
sums of money, or “gratuitously,” 
was not objectionable on ground that 
it merely charged that defendants 
conspired to bring about dismissal 
of prosecution, but without unlawful 
means.—Craig v. U. S.. C.C.A.Cal., 81 
F.2d 816, certiorari dismissed 56 S. 
Ct. 670, 298 U.S. 637, 80 L.Ed. 1371, 
and Welnblatl v. U. S., 66 S.Ct. 671, 
298 U.S. 637, 80 Li.Ed. 1371, and re¬ 
hearing denied, C.C.A., Craig v. U. S., 
83 F.2d 450, certiorari denied 56 S.Ct. 
959, 298 U.S. 690, 80 Li.Ed. 1408, re¬ 
hearing denied 57 S.Ct. 6, 299 U.S. 
620, .81 Li.Ed. 457, certiorari denied 
Welnblatt v. U. S., 66 S.Ct. 969. 298 
U.S. 690, 80 L.Ed. 1408, rehearing de¬ 
nied 67 S.Ct. 6, 299 U.S. 620, 81 L.Ed. 
467. 

16h U.S.—^Enrique Rivera v. U. S., C. 

C.A.Porto Rico. 57 F.2d 816. 

Mass.—Commonwealth v. Dyer, 138 
N.E. 296, 243 Mass. 472, certiorari 
denied Dyer v. Commonwealth of 
Massachusetts, 43 S.Ct. 700, 262 U. 
S. 751, 67 L.Ed. 1214. 

1& U.S.—U. S. v. Dahl, D.C.Waah., 
226 F. 909, affirmed 234 F. 618, 148 
C.C.A. 384. 

17. Md.—Gillespie v. State. 127 A. 

727, 147 Md. 46. 

12 C.J. p 620 note 16. 

Knowledge of falsity 

In an Indictment for conspiracy to 
procure money and property by false 
representation with intent to cheat 
and defraud, failure to charge the 
conspirators with knowledge that the 
representation was known by them 
to be false may not be fatal, where 
such knowledge is necessarily in¬ 
cluded in a proper charge of criminal 
intent, such knowledge, independent¬ 
ly of the criminal Intent, not being 


a statutory ingredient of the felony 
involved in the conspiracy, under 
statute.—O’Bryan v. State. 197 N.W. 
609, 111 Neb. 733. 

VamoB of those from whom bribes 
solicited 

In indictment against an acting 
deputy prosecuting attorney for con¬ 
spiring to commit felony by solicit¬ 
ing bribes from persons operating 
gambling places in violation of law. 
or who might thereafter be so en¬ 
gaged, it was unnecessary to allege 
that conspirators at time of con¬ 
spiracy knew of specifle violations or 
names of persons so engaged and 
from whom they would solicit bribes. 
—Williams v. State, 123 N.E. 209, 
188 Ind. 283. 

18. Vt.—State v. Stewart, 9 A. 659, 

59 Vt. 273, 69 Am.R. 710. 

18. U.S.—U. S. V. Milburn, D.C.Fla.. 

288 F. 573. 

12 C.J. p 620 note 17. 

Knowledge of both oonsplrators 

Defect in information which charg¬ 
ed conspiracy to obtain property by 
false promises with fraudulent in¬ 
tent not to perform such promises, 
in that information charged only one 
conspirator with knowledge that 
check which was promised in pay¬ 
ment of goods obtained was worth¬ 
less, was not cured by subsequent al¬ 
legation that at time goods were ob¬ 
tained both conspirators knew that 
check was worthless, since to charge 
conspiracy both conspirators must 
have had knowledge of worthlessness 
at time promise was made.—^People 
V. Campbell. 86 P.2d 198, 1 CaLApp. 
2d 109. 

Ottoial oharaotor of Intandad raoipi. 
•at 

An Indictment for conspiracy to 
bribe must allege defendants' knowl¬ 
edge of the official character of the 
person to whom the bribe was of¬ 
fered.—^U. S. V. Milburn, D.G.Bla., 288 
F. S7». 


Buffioioat avormaat of knowledge 

(1) Generally. 

U. S.—Tramp v. U. S., C.C.A.Neb., 86 
F.2d 82. 

Md.—Lockhart v. State, 125 A. 829, 
146 Md. 602. 

Tex.—Baker v. State. 72 S.W.2d 296, 
126 Tex.Cr. 498. 

12 C.J. p 620 note 17 [a]. 

(2) Accused's knowledge of unlaw¬ 
fulness of his co-conspirator’s act.— 
Wallace v. U. S., Ill., 243 F. 300, 166 
C.C.A. 80, certiorari denied 38 S.Ct. 
11, 246 U.S. 650, 62 L.Ed. 631. 

(8) Allegation that defendants 
knowingly caused bail bonds to be 
approved by federal commissioner by 
Implication charged them with 
knowledge that there was a federal 
commissioner and knowledge of his 
function and authority to approve 
bail bonds.—Henry v. U. S., C.C.A. 
Cal., 15 F.2d 624, certiorari denied 47 
S.Ct. 676, 274 U.S. 737, 71 L.Ed. 1316. 

(4) Indictment charging that de¬ 
fendants “unlawfully, wickedly, cor¬ 
ruptly, and feloniously conspired” 
sufficiently charged conspiracy, and 
was not defective because of failure 
to charge that conspiracy was 
“knowingly” entered into.—^Waldeck 

V. U. S., C.C.A.Ind., 2 F.2d 243, cer¬ 
tiorari denied 46 S.Ct. 232, 267 U.S. 
695, 69 L.Ed. 806. 

20. U.S.—Shannon v. U. S., C.C.A. 
Okl., 76 F.2d 490. 

81. Cal.—People y. Entriken, 288 P. 
788, 106 Cal.App. 29. 

88. U.S.—^U. S. V. Morse, D.C.Conn., 
287 F. 906. 

12 C.J. p 620 note 18. 

Averments h^d snffioient 

(1) Indictment for conspiracy to 
pass, utter, publish, or sell counter¬ 
feit obligations and securities suf¬ 
ficiently alleged Intent to defraud.— 
Sloan V. U. S., C.C.A.M 0 ., 81 F.2d 
902. 

(2) Indictment charging conspira¬ 
cy to do illegal acts injurious to pub¬ 
lic trade knowingly and willfullyf 
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tivc in this regard, the defect is not cured by an al¬ 
legation that an overt act in furtherance of the con¬ 
spiracy was knowingly and willfully committed.28 
Nevertheless, an averment in terms of criminal in¬ 
tent is not indispensable to the sufficiency of the in¬ 
dictment where the facts alleged necessarily impart 
such intent,and an allegation of conspiring may 
include the element of intent.26 

Where there is a sufficient averment of criminal 
intent on the part of those charged with conspiracy, 
the indictment is not rendered insufficient by the 
fact that it does not allege that the overt acts in 
furtherance of the conspiracy were committed with 
criminal intent,26 and an indictment charging a 
“willfur' conspiracy is sufficient without repeating 
such word in connection with the contemplated of- 
fense.27 In alleging knowledge or intent as an ele¬ 
ment of the offense, cither the language of the stat¬ 
ute creating the offense, or language equivalent 
thereto, may be used.28 It is not necessary to state 
in addition to the intent to defraud the facts show¬ 


ing such intent.** 

The words '^malice aforethought” arc unnecessary 
in an indictment for conspiracy.** 

§ 88. -- Overt Act and Accomplishment of 

Purpose 

a. In general 

b. Form and sufficiency of allegation 
a. In General 

It Is unnecessary for an Indictment or Information 
for conspiracy to aver accomplishment of the object 
thereof, and, In the absence of statutory requirement, 
It Is also unnecessary to aver an overt act. Allegations 
of overt acta or accomplishment of the oblect of the 
conspiracy may be regarded as matters of aggravation 
or rejected as surplusage, although, under some statutes, 
such allegations may render the Indictment defective. 

In the absence of a statutory requirement making 
an overt act an essential element of the crime of 
conspiracy, it is unnecessary in an indictment or in¬ 
formation for conspiracy to aver the commission of 
an overt act,*^ even though one has actually been 


and then enumeratlnf? acts, sufficient¬ 
ly alleged scienter as to each of acta. 
—People V. Glassberg, 1G8 N.E. 103. 
326 Ill. 379. 

Valawfta motive 

Counts charging a violation of, and 
a conspiracy to violate, the Espion¬ 
age Act, fairly imported an unlaw¬ 
ful motive, where they charged that 
defendants unlawfully, willfully, and 
feloniously committed the forbidden 
acts.—^Pierce v. U. S., N.Y., 40 S.Ct. 
205, 252 U.S. 239, 64 L.Ed. 642, af¬ 
firming, D.C., U. S. V. Pierce, 246 F. 
878. 

2a U.S.—Conrad v. U. S., La., 127 
F. 798, 62 C.C.A. 478. 

24. U.S.—Taylor v. U. S., C.C.A.Tll., 

2 F.2d 444, certiorari denied 45 S. 
Ct. 226, 266 U.S. 634. 69 L.Ed. 479. 
12 C.J. p 621 note 20. 

Obatrooting passage of mall 

In an indictment for conspiracy to 
unlawfully "knowingly and willfully 
obstruct and retard the passage of 
certain United States railway post 
office cars," in violation of Penal 
Code provisions, it Is not necessary 
specifically to allege an unlawful 
criminal intent, or that the trains 
obstructed, to the knowledge of de¬ 
fendants, carried mail.—Taylor v. 
U. S., supra. 

Spoolflo allegation of orlmlnal In- 

taiit has been held unnecessary.— 
People V. Warfield. 103 N.E. 979, 261 
Ill. 293—^People v. Poindexter, 90 N. 
B. 261, 243 Ill. 68—Maloney v. Peo¬ 
ple, 82 N.E. 389, 229 111. 693. 

26. U.S.—Chew v. U. S., C.C.A.Ark., 
9 r.2d 848—Morris v. U. S., C.C.A. 
Ark., 7 F.2d 785, certiorari denied 


46 S.Ct. 205. 270 U.S. 640, 70 L.Ed. 
776. 

"Intent to accomplish an object can¬ 
not be alleged more clearly than by 
stating that parties conspired to ac¬ 
complish it.”—Frohwerk v. U. S., Mo., 
39 S.Ct. 249. 251, 249 U.S. 204, 63 L. 
Ed. 561. 

26. U.S.—U. 8. V. Mitchell, C.C.Or., 
141 F. 666. 

12 C.J. p 621 note 21. 

27. U.S.—Rumely v. U. S., C.C.A.N. 
T., 293 F. 532, certiorari denied 44 
S.Ct. 38, 283 U.S. 713, 68 L.Ed. 620. 

Whero “willfulness’* element of oon- 
tsmplatod oxime 

In a charge of conspiracy, the con¬ 
spiracy is the gist of the offense, and 
an indictment charging a "willful" 
conspiracy to commit an offense 
against the United States is not in¬ 
sufficient because the word "willful¬ 
ly" is not again used in describing 
the offense Intended to be commit¬ 
ted, although willfulness is an ele¬ 
ment of such offense as defined in 
the statute.—Rumely v. U. S., supra. 

2& U.S.—Tapack v. U. S., N.J., 220 
F. 445, 137 C.C.A. 39, certiorari 
denied 35 S.Ct. 664, 238 U.S. 627, 59 
L.Ed. 1495. 

12 C.J. p 621 note 22. 

“rrandnloBtly or knowingly” 
Indictment for conspiracy to im¬ 
port liquor without complying with 
law was sufficient, without using 
statutory words "fraudulently or 
knowingly" the knowledge required 
being otherwise sufficiently pleaded. 
—Wishart v. U. B., C.C.A.N.D., 29 P. 
2d 103. 

29. U.S.—U. S. V. Ulricl, C.C.Mo., 28 

F.Ca8.No.l6,594. S Dill. 632. 
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61k R.T.—State V. Bacon, 61 A. 668, 
27 R.I. 262. 

31. U.S.—Brayton v. U. S.. C.C.A. 
Colo., 74 F.2d 389—U. S. v. Hency. 
D.C.Tex., 286 P. 165—Montoya v. 
U. S., C.C.A.N.M., 262 F. 759—U. 8. 
Sugar. D.C.Mich., 243 F. 423, af¬ 
firmed 252 P. 79. 164 C.C.A. 191, 
certiorari denied 39 S.Ct. 19. 248 U. 
S. 578, 63 L.Ed. 429. 

Ind.—Williams v. State, 123 N.K 209, 
188 Ind. 283. 

Ky.—Sosby v. Commonwealth, 299 8. 

W. 211, 221 Ky. 589. 

N.J.—State V. Sabato, 103 A. 807, 
91 N.J.Law 370. 

Ohio.—State v.. Crystal Ice Mfg & 
Cold Storage Co.. 6 Ohio N.P.. N.S., 
149. 

Pa.—Commonwealth v. Williams, 166 
A. 711. 102 Pa.Super. 216—Com¬ 
monwealth V. Mack, 19 Pa.Dist. & 
Co. 615—Commonwealth v. Michel, 
29 Pa.Dist. 423. 

12 C.J. p 623 note 34. 

Zb. indictment for oommon-law con- 
■piracy, it is not necessary, a^ In 
case of statutory conspiracy, to al¬ 
lege some overt act done in pursu¬ 
ance thereof.—Powell v. State, 203 
S.W. 26. 133 Ark. 477. 

Statutory conspiracy 
Code provisions requiring allega¬ 
tion of overt acts do not apply to 
an Indictment under another section, 
making it an offense to conspire to 
commit the offense of criminal syn¬ 
dicalism.—State V. Tonn, 191 N.W, 
630, 196 Iowa 94. 

Xercly evidence 

Overt acts by persons charged with 
conspiracy are laid merely as evi¬ 
dence of principal charges.—State v. 
Parento, Me., 197 A. 166. 
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committed but such acts may be charged by way 
of aggravation,33 and inclusion of allegations as to 
overt acts has been held merely to complete the 
charge of conspiracy and not to render the indict¬ 
ment one for the substantive offense.^^ Where, 
however, by statute an overt act is made a constit¬ 
uent element of the offense, it is necessary for the 
indictment to contain, in addition to an allegation of 
the conspiracy, an allegation of some overt act in 
furtherance and pursuance thereof.^s 

It is not necessary that the indictment should 
aver that the object of the conspiracy was accom- 
plished,3fi or even that it could have been accom¬ 
plished if not detectcd.37 The object of requiring 
proof of some overt act in furtherance of the un¬ 
lawful agreement is to show that the unlawful com¬ 
bination became a living and active combination.38 
Where an indictment charges a conspiracy to com¬ 
mit and also alleges the accomplishment of the ob¬ 
ject, the allegation of the successful execution of 
the object of the alleged conspiracy may be treated 
either as an allegation that the partnership in crime 
continues to exist, or as matter in aggravation, or 


it may be wholly rejected as surplusage,*® and in 
the absence of contrary statute inclusion of an aver¬ 
ment as to completion of the purpose of the con¬ 
spiracy does not render the indictment bad.^® If 
a statute provides that a conspiracy to commit a fel¬ 
ony is not indictable after the felony has been com¬ 
mitted, it will be necessary to allege in an indict¬ 
ment for conspiracy to commit a felony that the 
felony which defendants conspired to commit was 
not accomplished.^! 

b. Form and Sufficiency of Allegation 

When an overt act la charged aa being neceaaary or 
permiaalble, the Indictment or information ahould charge 
by appropriate language one or more overt acta com¬ 
mitted by one or more of the conapiratora to effect the 
object of the conapiracy, although it la unneceaaary to 
aver the manner in which the act tended to further the 
conapiracy or to allege the unlawful character of auch 
act. 

Where allegation of an overt act is requisite or 
permissible, it should be charged to have been com¬ 
mitted in furtherance and pursuance of the unlaw¬ 
ful combination and agreement, by the employment 
of language sufficient to show that fact.^* How- 


32 . Iowa.—state v. Ormiaton. 23 N. 
W. 370, 66 Iowa 143. 

33. N.J.—State v. Continental Pur¬ 
chasing Co., 195 A. 827, 831. 119 
N.J.Law 257, citing Oorpns Juris. 

12 C.J. p 624 note 36. 

34. Minn.—State v. Townley, 171 N. 
W. 930, 142 Minn. 326. 

Allegatiou ot mors overt acts than 
nocoBsary 

Indictment for conspiracy was not 
rendered bad merely because more 
overt acts were alleged than neces¬ 
sary.—Capriola v. U. S., C.C.A.I11., 
61 F.2d 5, certiorari denied Walsh v. 
U. S., 53 S.Ct. 315, 287 U.S. 671, 77 
L.Ed. 579. 

35. U.S.—Enrique Rivera v. U. S., 
C.C.A.Porto Rico, 57 F.2d 816—Bel- 
lande v. U. S., C.C.A.Ua.. 25 F.2d 1, 
certiorari denied 48 S.Ct. 602, 277 
U.S. 607, 72 U.Ed. 1012—Bell v. 
U. S.. C.C.A.Utah, 2 F.2d 543— 
U. S. V. Noble. D.C.N.Y., 18 F.Supp. 
808—U. S. V. Henoy, D.C.Tex., 286 
P. 165. 

Mo.—State v. Montgomery, 116 S.W. 
2d 72. 

N.J.—State V. Hemmendinger, 126 A. 
544. 100 N.J.Law 234, aihrmed 128 
A. 922. 101 N.J.Law. 417. 

N.Y.—People v. Tavormina. 177 N.E. 
817, 2ff7 N.Y. 84. 76 A.L.R. 1406, 
reversing 249 N.Y.S. 928, 233 App. 
Div. 690, which affirmed 246 N.Y. 
S. 66. 138 Mlsc. 762. 

Okl.—Williams v. State. 182 P. 718. 

16 Ok4.Cr. 217. 

12 C.J. p 624 note 87. 

38. U.S.—Phipps V. U. S.. Ya., 261 
F. 879. 164 C.C.A. 96. 

12 C.J. p 626 note 62. 


Oonsnnimatlon of conspiratorial aet 

Under Crawford & M.Dig. S 2796, 
indictment for confederating togeth¬ 
er for purpose of “doing an unlawful 
act in the nighttime" is suffioient, 
although not alleging that persons 
named, pursuant to act of banding, 
went forth in nighttime, and then 
and there destroyed certain proper¬ 
ty.—Brooks v. State, 276 S.W. 868, 
169 Ark. 770. 

37. U.S.—U. S. V. StamatopoulOB, C. 
C.N.Y.. 164 F. 624. 

Cal,—People v, Cory, 148 P. 532, 26 
C^al.App. 735. 

3& U.S.—U. S. V. Donau, C.C.N.Y., 

26 F.Cas.No.14,983. 11 Blatchf. 168. 

39. Alaska.—U. S. v. Pacific, etc., R., 
etc., Co., 4 Alaska 686. 

40. Ky.—Cobb v. Commonwealth, 46 
S.W.2d 776, 242 Ky. 424. 

41. Ark.—Elsey v. State, 2 S.W. 337, 
47 Ark. 672. 

Gomplstod otfonsB not nhown hy al¬ 
legations 

An Indictment merely charging a 
conspiracy to do a thing, but not al¬ 
leging the thing was done, does not 
show the completed offense w-ithin 
principle that indictment for conspir¬ 
acy does not Ue when it makes that 
showing.—Grant v. U. S., Okl., 262 F. 
692, 164 C.C.A. 632. 

Oharglag completed aot as to eome 
defendants 

Indictment charging conspiracy to 
transport stolen automobiles in in¬ 
terstate commerce, in violation of Na¬ 
tional Motor Vehicle Act, which did 
not charge defendants with complet¬ 
ed prime, was not bad as to all de¬ 
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fendants because certain defendants 
were charged with having done acts 
which might constitute completed 
crime under statute.—^Waldeck v. U. 
S., C.C.A.Ind., 2 F.2d 243, certiorari 
denied 45 S.Ct. 232, 267 U.S. 695, 69 
L.Ed. 805. 

48. Ariz.—Carter v. State, 281 P. 

601, 36 Ariz. 1. 

12 C.J. p 624 note 38. 

Allegatloas held sufficient 

(1) Generally. 

U.S.—Schneider v. U. S., C.C.A.N.J., 
67 P.2d 454—Cook v. U. S.. C.C.A. 
Okl., 28 F.2d 730—Kolbrenner v. 
U. S., C.C.A.Tex., 11 F.2d 764, cer¬ 
tiorari denied 46 S.Ct. 480, 271 U. 
S. 677, 70 L.E3d. U46—U. S. v. No¬ 
ble, D.C.N.Y., 18 F.Supp. 808. 

N.Y.—People v. MeCue, 250 N.Y.S. 

161. 139 Misc. 7'90. 

12 C.J. p 624 note 44 [a], 

(2) Indictment for conspiracy to 
obtain money by false pretenses, al¬ 
leging that defendants procured one 
of their number to be Insured and 
then staged fictitious drowning pur¬ 
suant to agreement to defraud insur¬ 
er, sufficiently alleged overt acts 
within Pen.Code provisions.—People 
v. Oeorg<e, 241 P. 97, 74 Cal.App. 440. 

(3) "Confidence , game."—State v. 
Harris, 168 A. 848, 10 N.J.Misc. 236. 

(4) Impersonation of immigrant 
Inspectors.—Heakett v. U. S., C.C.A. 
Cal.. 68 F.2d 897, certiorari denied 
63 S.Ct. 89, 287 U.S. 643, 77 L.Ed. 
666 . 

(6) Robbery.—State v. Fernandez, 
102 So. 186, 157 La. 149. 

(6) Violation of presidential price- 
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ever, it is sufficient to allege an overt act without necessarily have aided in the commission of the 

alleging an attempt to commit the contemplated crime,and it will be enough without stating the 

crime, or that the overt act was in fact effective,manner in which the act in question tended to ef- 
and rt will be sufficient to allege that the acts were feet the purpose contemplated,®® or all the means 

committed in pursuance of the unlawful combina- employed to render the object of the conspiracy ef- 

tion or agreement^® and to effect the object of the fective,®^ to charge and describe any act by one or 

conspiracy and it is proper to allege as the overt more of the defendants.®^ Letters, speeches, and 

act one which was the purpose of the conspiracy.^^ articles alleged as overt acts need not be set forth 

Where the statute requires overt acts committed verbatim nor in substance.B* Allegations of the 

with intent to effect the object of the conspiracy, it ‘"‘Hctment for conspira- 

has been held that an indictment is insufficient where 

it alleges merely that the act was in pursuance of P^opnate averments respecting delivery to and by 
the conspiracy and that it should expressly aver that United States post office. 

it was to effect the object of the conspiracy,^® It is It is not necessary to allege that the overt acts 
not necessary that the overt act or acts should ap- constitute a crime,®® although the indictment may 

pear on their face to have been acts which would be held insufficient where the overt acts charged 


fixing regulation.—U. S. v. Pennsyl¬ 
vania Central Coal Co., D.C.Pa., 256 
F. 703. 

(7) Violation of Selective Service 
Act.—Cruher v. U. S., N.Y., 255 F. 
474, 166 C.C.A. 550. 

Allegations held insnffleient 
U.S—U. S. V. Crossman. D.C.N.Y., 
55 F.2d 408. 

N.Y.—People v. Hines. 6 N.Y.S.2d 2, 
168 Misc. 453. 

Charging part of indictment consid¬ 
ered 

language of overt act may be 
made more definite by allegations in 
charging part of indictment.—Chavez 
v. U. S.. C.C.A.N.M.. 2!) F.2d 701. 

43. U.S.—Bellande v. U. S.. C.C.A. 
La., 25 F.2d 1, certiorari denied 48 
S.Ct. 602. 277 U.S. 607, 72 L.Ed. 
1012. 

“Weight of authority is to the ef¬ 
fect that, in pleading an overt act un¬ 
der the law of conspiracy, an in¬ 
formation or indictment need not aver 
an attempt to commit the crime 
which is the object of the conspir¬ 
acy.”—People V. George, 241 P. 97, 
104, 74 Cul.App. 440. 

44. Iff.S.—Morris v. U. S., C.C.A.Ark., 

7 F.2d 785, certiorari denied 46 S. 
Ct. 205, 270 U.S. 640, 70 L.Ed. 775. 

45. U.S.—Morron v. U. S.. C.C.A.Cal., 

8 F.2d 251—U. S. v. Boyden, C.C. 
Maas., 24 F.Cas.No.l 4,632, 1 Lowell 
266. 

Cal.—People v. Stevens, 248 P. 696, 
697, 78 Cal.App. 395, citing Corpus 
Jtirls. 

Overt acts as merely steps in con¬ 
spiracy 

Indictment, clearly charging that 
overt acts set out therein were done 
In pursuance of alleged conspiracy 
to influence jurors’ verdict, was not 
demurrable as failing to show con¬ 
nection of such acts with conspiracy 
and alleging acts not sufficient in 
themselves to show that defendants 
were conspirators, H being unneces¬ 


sary that description of each act 
show facts constituting conspiracy 
or that each act be a conspiracy in 
Itself.—U. S. v. Shively, D.C.Va., 15 
F.Supp. 107. 

46. U.S.—Frohwerk v. U. S., Mo., 39 
S.Ct. 249, 249 U.S. 204, 63 L.Ed. 
561. 

D.C.—Beard v. U. S., 82 F.2d 837. 
65 App.P.C. 231, certiorari denied 
56 S.Ct. 675. 298 U.S. 665, 80 L. 
Ed. 1382. 

47. U.S.—Welter v. U. S., C.C.A.Nob., 
4 P.2d 342—Miller v. U. S., C.C. 
A.Ill., 4 F.2d 228, certiorari denied 
45 S.Ct. 511, 268 U.S. 692, 69 L. 
Ed. 1160. 

48. U.S.—U. S. v. Dowling. D.C.Fla., 
278 F. 630—U. R. v. Boyden, C.C. 
Mass., 24 F.Cas.No.14,632, 1 Lowell 
266. 

12 C.J. p 624 note 40. 

49. U.S.—^U. S. V. Elsenminger, D.C. 
Del.. 16 F.2d 816—Marron v. U. 
S., C.C.A.Cal.. 8 F.2d 251—Houston 
V. U. S.. Wash., 217 F. 852, 133 C. 
C.A. 562, certiorari denicMl 35 S.Ct. 
284, 238 U.S. 613, 69 L.Ed. 1490. 

50. U.S.—Stephens v. U. S., C.C.A. 
Cal., 41 F.2d 440, certiorari de¬ 
nied Spicer v. U. S.. 61 S.Ct. 83. 
282 U.S. 880, 75 L.Ed. 777—Felder 
V. U. S.. C.C.A.N.Y., 9 F.2d 872, 
certiorari denied 46 S.Ct. 348, 270 

U. S. 648, 70 L.Ed. 779—St. John 

V. U. S.. C.C.A.I11.. 268 F. 808—Hay¬ 
wood V. U. S., C.C.A.I11., 268 F. 
796, certiorari denied 41 S Ct. 449. 
256 U.S. 689, 65 L.Ed. 1172—Clark 
V. U. S.. C.C.A.MO., 266 F. 104— 
Howenstine v. U. S., C.C.A.Cal., 263 
F. 1—U. S. V. Pennsylvania Central 
Coal Co.. D.C.Pa., 266 F. 703—Gru¬ 
ber V. U. S,. N.Y., 256 F. 474, 166 
C.C.A. 650—De Lacey v. U. S., Cal., 
249 F. 625, 161 C.C.A. 636, L.H.A. 
19-lSB 1011—^U. S. V. U. S. Brewers' 
Ass’n, D.C.Pa.. 239 F. 163. 

12 C.J. p 624 note 42. 
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51. U.S.—U. S. V. Burkett, D.C.Kan., 
150 F. 208. 

N.J.—State V. Young, 37 N.J.Law 184. 
59. U.S.—De Lacey v. U. S., Cal., 

249 F. 625, 161 C.C.A. 636, L.R.A. 
1918E 1011—U. S. V. Baker. D.C. 

R. I.. 243 P. 741. 

12 C.J. p 624 note 44. 

Failure to allege each act 

If evidenw' established that ac¬ 
cused was member of conspiracy 
charged and proved. It was no de¬ 
fense that each act in furtherance of 
conspiracy was not set out in indict¬ 
ment.—Laska v. U. B., C.C.A.Okl., 
82 F.2d 672, certiorari denied 56 S. 
Ct. 967. 298 U.S. 689, 80 L.Ed. 1407. 
One overt act 

Allegation of one overt act is suffi¬ 
cient.—Onderdonk v. U. S., C.C.A.Ala., 
16 F.2d 116. 

Dlsregarfl of other overt acts 

In considering demurrer and mo¬ 
tion to quash indictment for conspir¬ 
acy, where one overt act is suffi¬ 
cient, others may be disregarded.— 
Kolbrcnner v. U. S.. C.C.A.Tex., 11 
F.2d 754, certiorari denied 46 S.Ct. 
489, 271 U.S. 677, 70 L.Ed. 1146. 

53. U.S.—St. John v. U. S.. C.C.A. 

111., 268 F. 808—Haywood v. U. 

S. , C.C.A.Ill., 268 F. 795, certiorari 
denied 41 S.Ct. 4 49, 256 U.S. 689. 66 
L.Ed. 3172—De Lacey v. U. S.. Cal., 
249 F. 626, 161 C.C.A. 536, L.R.A. 
1918E 1011. 

54. U.S.—U. S. v. Morse. D.C.Conn.. 
287 F. 906. 

55. U.S.—Davis v. U. S., C.C.A.Ga., 
86 F.2d 45, certiorari denied 57 S. 
Ct. 433, 300 U.S. 667, 81 L.Ed. 867 
—Luxenberg v. U. S., C.C.A.W.Va., 
45 F.2d 497, certiorari denied 61 
S.Ct. 345. 283 U.S. 820, 75 L.Ed. 
1436—U. S. V. Eisenminger, D.C. 
Del., 16 F.2d 816—Marron v. U. 

5., C.C.A.Cal.. 8 F.2d 251—U. S. 
V. Vannatta, D.C.N.Y., 278 F. 569 
—Grayson v. U. S.. C.C.A.Tenn., 
272 F. 553, certiorari denied 42 B. 
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have no tendency to violate the criminal statute 
invoked.^^ An indictment for conspiracy is not 
vitiated by the particularity with which the overt 
act is set forth, if the conspiracy of itself is suffi- 
cient.®^ 

Where the jurisdiction of the court depends sole¬ 
ly on an overt act alleged in an indictment for con¬ 
spiracy, it must he alleged, it is held, with all the 
definiteness and certainty of any other jurisdiction¬ 
al fact, and the connection between the overt act 
and the conspiracy charged must he made to appear 
specifically by necessary recitals.®® 

Person committing act Although the indictment 
should charge the conspiracy against all the accused, 
an overt act in furtherance of the conspiracy may 
be charged against those only who committed it,®® 
and omission of accused from the list of conspira¬ 
tors committing overt acts is immaterial because the 
overt act of one is the overt act of all.®® However, 
if one of the conspirators was to do the overt act 


and the other to aid him, the indictment properly 
and necessarily charges what each was to do.®^ 

Time and place. The indictment should allege the 
time and place of the act done to effect the object 
of the conspiracy so as to identify it and show that 
it postdated the conspiracy and was not merely a 
part of it.®® Indictments alleging that the overt acts 
were committed pursuant to the conspiracy or to 
effectuate its objects have been construed as suffi¬ 
ciently implying that the acts postdated the conspir¬ 
acy.®® 

§ 89. Negativing Defenses 

It la unneceaaary to negative defenaea In an Indict¬ 
ment or information for conapiracy. 

Generally speaking, an indictment or information 
for conspiracy need not contain allegations nega¬ 
tiving matters of defense,®^ and an averment of the 
“unlawful” character of acts has been held sufficient 
to exclude transactions which might be lawful.®® 


Ct. 49. 267 U.S. 637. 66 L.Ed. 409 
—Clark v. U. S., C.C.A.Mo., 266 P. 
104—U. S. V. Ault. D.aWash., 263 
F. 800—U. 8. V. Rogers. D.C.N.Y.. 
226 F. 612. 

N.y.—People V. Tavormlna, 177 N.E. 
317. 267 N.y. 84. 76 A.L.R. 1406. 
reversing 249 N.Y.S. 928. 233 App. 
Dlv. 690, which affirmed 246 N.Y.S. 
66. 138 Misc. 762. 

56. U.S.—U. 8 . V. Ault. D.C.Wash.. 
263 F. 800. 

Bsplonage aot 

An indictment charging in different 
counts conspiracy to violate the sev¬ 
eral provisions of Espionage Act was 
Insufficient in that the overt acts 
charged did not tend to effect such 
violation.—^U. 8. v. Ault, supra. 

57. U.S.—^U. 8. v. Stamatopoulos, C. 
C.N.Y., 164 F. 624. 

N.J.—State V. Continental Purchas¬ 
ing Co.. 196 A. 827. 831. 119 N.J. 
Law 267, citing Corpus Juris. 

5& U.S.—Tillinghast v. Richards, D. 
C.R.I., 226 F. 226. 

Okl.—Williams v. State. 182 P. 718, 
726. 16 Okl.Cr. 217, citing Corpus 
Juris. 

59. U.S.—Lefkowitz v. Schneider, C. 
C.A.N.J.. 61 P.2d 686—Perry v. U. 
S.. C.C.A.Fla.. 39 F.2d 62, certio¬ 
rari denied Capo v. U. S.. 60 S.Ct. 
467. 281 U.S. 769, 74 L.Ed. 1176, 
and Satinover v. U. S.. 60 S.Ct. 467, 
281 U.S. 769, 74 L.Ed. 1176—U. S. 
v. Rotman, D.C.R.I., 23 F.2d 860. 
12 C.J. p 626 note 49. 

Allsgutious hsia lusuflolsnt 

Indictment for conspiracy in an¬ 
ticipation of bankruptcy to conceal 
assets from trustee was defective in 
averments of overt acts of conceal¬ 
ment which It was not alleged were 


committed by defendants.—U. S. v. 
Baker. D.C.R.I., 243 P. 741. 

ea U.S.—Chew v. U. S.. C.C.A.Ark.. 
9 F.2d 348. 

61. U.S.—U. S. v. Rogers, D.C.N.Y., 
226 P. 612. 

68l U.S.— U. S. V. Vannatta. D.C.N. 

Y., 278 P. 669—U. S. v. Baker. D. 

C. R.I.. 243 P. 746—U. S. v. Baker, 

D. C.R.I., 243 P. 741. 

12 C.J. p 625 note 51. 

Averments as to time held suttcieat 

(1) Generally.—U. S. v. Baker. D. 
C.R.I.. 243 P. 741—12 C.J. p 625 
note 51 fa]. 

(2) An Indictment alleging that on 
or about the 1st day of September, 
1920, and continuously during the pe¬ 
riod from that date to Jan. 3, 1921, 
defendants conspired to conceal as¬ 
sets from a trustee in bankruptcy, 
and alleging overt acts as committed 
prior to the last-named date, is not 
objectionable as alleging overt acts 
which antedated the formation of 
the conspiracy.—Jollit v. U. S., C.C. 
A.Ala., 286 F. 209. certiorari denied 
Saliba v. U. S., 43 S.Ct. 619, 261 U.S. 
624, 67 L.Ed. 832. 

(3) An indictment for conspiracy 
to commit an offense against the 
United States, was not bad because 
the overt act was alleged to have 
been committed on the same day the 
conspiracy was entered into, where 
it was alleged to have been commit¬ 
ted “afterward.”—Goukler v, U. S.. 
C.C.A.N.J., 294 F. 274. 

ea U.S.—Goldberg v. U. S.. C.C.A. 
Oa., 297 F. 98—Remus v. U. S., 
C.C.A.Ohio. 291 F. 601, certiorari 
denied 44 S.Ct. 180. 263 U.S. 717, 
68 L.Bd. 622. 

12 C.J. p 626 note 61 [c]. 
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64. U.S.—Dolff V. U. S.. C.C.A.I11., 

61 F.2d 881. certiorari denied 63 
S.Ct. 797. 289 U.S. 763, 77 L.Ed. 
1606—Leonard v. U. S.. C.C.A.Tenn., 
18 P.2d 208—^Weinstein v. U. S., 

C. C.A.Mass.. 11 F.2d 606, certiorari 
denied 47 S.Ct. 94, 273 U.S. 699. 
71 L.Ed. 847—Powers v. U. S., C.C. 
A.Tex., 294 P. 612—U. S. v. D'Arcy, 

D. C.R.I., 243 P. 739. 

Cal.—People v. Cockrlll, 216 P. 78, 

62 Cal.App. 22, affirmed Cockrill 
V. People of State of California, 46 
S.Ct. 490, 268 U.S. 258, 69 L.Ed. 
944. 

Tex.—Buckhannan v. State, 252 S.W. 
609, 96 Tex.Cr. 1. 

Keld uot defensive negative aver¬ 
ments 

Indictments charging conspiracy to 
sell liquor, without making perma¬ 
nent record, required by National 
Prohibition Act were defective for 
failure to allege that seller had a 
permit to sell liquor, such allegation 
being a matter of description and not 
a defensive negative averment.—U. 
S. V. Katz, D.C.Pa.. 6 F.2d 627. 

55. U.S.—U. S. V. Jones. D.C.Ill.. 
298 F. 181. 

Ezosptlons undsr ^rational Prohibi¬ 
tion Aot 

In an indictment charging in sepa¬ 
rate counts conspiracy to “unlawful¬ 
ly possess,” to “unlawfully trans¬ 
port,” and to “unlawfully sell” in¬ 
toxicating liquor prohibited by law, 
the word “unlawfully” sufficiently 
excludes the exceptional cases in 
which liquor may be lawfully pos¬ 
sessed, transported, or sold, under 
National Prohibition Act 8 3.—^Rulo- 
vltch v. U. S., C.C.A.N.J., 286 P. 316. 
certiorari denied 48 S.Ct. 484, 261 U. 
S. 622. 67 L.Ed. 881. 
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In a prosecution for conspiracy to commit a felony 
the merger of the conspiracy in the completed fel¬ 
ony is an affirmative defense, and the indictment 
need not negative the commission of the completed 
felony.®® 

§ 90. Issues, Proof, and Variance 

The state must prove the commission of the offense 
and the accused’s guilt thereof, and the proof should 
correspond with the averments made, although It may 
not be necessary to prove all allegations, and an Imma¬ 
terial variance Is not fatal. 

On a trial for conspiracy the state must prove the 


§ 90 

offense charged in the indictment or information®^ 
and accused's guilt thereof,®® and all material al¬ 
legations,®® although matters not essential to con¬ 
viction need not be proved,^® and on failure of 
proof as to conspiracy accused may still be con¬ 
victed of the substantive offense under an indict¬ 
ment charging both.*^! The proof must correspond 
with and support the material averments of the in¬ 
dictment,and if the offense intended is stated 
with unnecessary particularity, it should be proved 
as laid,"^® although it may not be necessary to prove 
all allegations of the indictment and an immate- 


68. U.S.—U. S. V. Shovlin, C.C.A. 

Mass., 212 F. 343. 

07. U.S.—Weinstein v. U. S.. C.C.A. 

Mass., 11 F.2tl 505. certiorari de¬ 
nied 47 S.Ct. 04, 273 U.S. 699. 71 
L..Ed. 847. 

Cal.—People v. Gilbert. 78 P.2d 770, 
26 Cal.App.2d 1. 

AfiTreemsat 

To convict under Indictment for 
conspiracy to burn house of named 
person, state must establish that de¬ 
fendant and his co-conspirators en¬ 
tered into positive agreement to bum 
such house.—Wilson v. State. 74 S.W. 
2d 1020, 127 Tex.Cr. 152. 

Ovsrt aot 

(1) Proof of overt act, in addition 
to fact of conspiracy, is essential to 
valid conviction for conspiracy to 
commit an offense under Cr.Codc S 
37.—^Weinstein v. U. S, C.C.A.Mas.s., 
11 F.2d 505. certiorari denied 47 S. 
Ct. 94. 273 U.S. 699. 71 L Kd. 847. 

(2) Under indictment for conspira¬ 

cy to rob mail carrier, proof of overt 
act is necessary.—Bollande v. U. S., 
C.C.A.Ua., 25 F.2d 1, certiorari de-, 
nied 48 S.Ct. 602, 377 U.S. 607, 72 L.. 
Ed. 1012. ! 

<3) At common law, overt act need 
be neither averred nor proved in con¬ 
spiracy case.—Asgill v. U. S., C.C.A. 
Va., 60 P.2d 780. 

68. Ill.—People v. Mader, 145 N.E. 
137, 313 III. 277, reversing 230 

Ill.App. 667. 

Oe&araUy bad conduct 

It is not sufficient, to sustain con¬ 
viction on particular charge of con¬ 
spiracy. to prove that defendant is 
guilty of some other charge or of 
generally bad and criminal conduct, 
but proof must establish his guilt 
of particular charge in indictmenL— 
People v. Mader, supra. 

Motloa or knowledge 

In prosecution for conspiracy to 
violate statute prohibiting harboring 
or concealing of person for whose 
arrest a federal warrant has been. 
Issued, with knowledge of such is¬ 
suance, government must plead and 
prove that conspirators had notice 
and knowledge that federal warrants 
had been issued for arrest of per-, 


sons harbored or concealed.—Ful- 
bright V. U. S., C.C.A.MO.. 91 F.2d 
210 . 

6A U.S.—U. S. V. Wills, C.C.A.Pa., 
36 F.2d 856. 

Averments held not immaterial 

Granting and operation of conces¬ 
sions to violate law expressly made 
part of conspiracy charged in indict¬ 
ment could not be ignored as immate¬ 
rial averments.—^U. S. v. Wills, su¬ 
pra. 

70. U.S.—Beeson v. U. S., C.C.A.Ind., 
90 P.2d 720—Weinstein v. U. S., 
C.C.A.Mass.. 11 P.2d 605, certiorari 
denied 47 S.Ct. 94. 273 U.S. 699, 
71 L.Ed. 847—U. S. v. Terranova, 
D C.Cal., 7 F.Supp. 989—Greens- 
pahn v. U. S.. C.C.A.I11., 298 F. 
736. 

Ill.—People V. Mangano, 188 N.E. 
475, 354 Ill. 329. 

N.Y.—People v. Hose, 168 N.T.S. 933, 
101 Misc. 650. 

71. U.S.—Kelly v. U. S., Ohio, 258 
F. 392, 169 C.C.A. 408, certiorari 
denied 39 S.Ct. 391. 249 U.S. 616, 63 
L.Ed. 803. 

Fraud 

On consolidated trial of indict¬ 
ments for conspiracy to defraud and 
for the actual fraud, **onspiracy al¬ 
leged may fail in proof, as well as 
proved conspiracy may fail in ex¬ 
ecution; hence failure to prove the 
existence of a conspiracy alleged to 
have been formed to defraud the 
United States cannot afTcct the right, 
regardless of conspiracy, to prove 
that the fraud which was the alleged 
object of the conspiracy was actu¬ 
ally committed.—Kelly v. U. S., su¬ 
pra. 

7A U.S.—Berger v. U. S., N.Y., 55 
S.Ct. 629, .295 U.S. 78, 79 L.Ed. 1314, 
reversing, C.C.A., U. S. v. Berger, 
73 F.2d 278, certiorari granted Ber¬ 
ger V. U. S.. 65 S.Ct. 346, 293 U.S. 
662, 79 L.Ed. 656—Levine v. U. S.. 
C.C.A.Wa8h., 79 F.2d 364—Lefco 
V. U. S.. C.C.A.Pa., 74 F.2d 66— 
Telman v. U. S., C.C.A.N.M., 67 F. 
2d 716, certiorari denied 64 S.Ct. 
860, 292 U.S. 660, 78 L.Ed. 1600 
—U. S. V. Slebricht, C.C.A.N.Y., 69 
F.2d 976—^Dowdy v. U. S., C.C.A. 
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N.C., 46 P.2d 417—Wyatt v. U. 
S., C.C.A.Pa.. 23 F.2d 791, certio¬ 
rari denied 48 S.Ct. 436, 277 U.S. 
688, 72 L.Ed. 1002. 

Ill.—People V. Walsh, 163 N.E. 367, 
322 Ill. 196—People v. Either, 231 
Ill.App. 301—People v. Paddock, 
228 Ill.App. 403. 

12 C.J. p 626 note 65. 

County-Wide oonsplraey to violate 
prohibition laws charged in indict¬ 
ment must be proved, proof of small¬ 
er conspiracies to operate particular 
stills being insufficient.—Parnell v. 
U. S., C.C.A.Okl., 64 F.2d 324. 

Bouse to be burned 
Proof that defendant and his al¬ 
leged co-conspirators entered into 
positive agreement to burn house of 
one of them did not support allega¬ 
tion of indictment for conspiracy 
that they entered into agreement to 
burn another’s house, destroyed by 
Are communicated from former 
house; and statute providing that 
one burning house, from which Are 
is communicated to another house, 
is presumed to have intended to de¬ 
stroy every house actually burnt. If 
there was apparent danger of such 
destruction, has no bearing on ques¬ 
tion of conspiracy to commit arson. 
—Wilson V. State, 74 S.W.2d 1020, 
127 Tex.Cr. 162. 

Persons conspired against 

Charge of conspiracy against num¬ 
ber of individuals must be proved 
against all. and conspiracy against 
one person cannot be sustained by 
proof of conspiracy against public 
generally.—People v. Walsh, 163 N.E. 
357, 322 Ill. 196. 

Fatal varianos 

Proof of two conspiracies, one of 
which was barred by limitations, was 
fatal variance with indictment alleg¬ 
ing single conspiracy.—^U. S. v. Sle¬ 
bricht. C.C.A.N.Y.. 69 F.2d 976. 

73. Tex.—^Ward v. State, Cr., 21 8. 
W. 250. 

74. U.S.—Levine v. U. 8., C.C.A. 
Wash., 79 F.2d 364. 

BUmbsr of falss rsprsssntatlo&s 
In prosecution for conspiracy and 
use of mails to defraud in sale of 
stock, all misrepresentatlona alleged 
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rial variance is not fatal to a conviction.^® 

The scope of a conspiracy should be gathered 
from the testimony and not from the averments of 
the indictment, although conspiracy is not an omni¬ 
bus charge admitting proof of anything and every¬ 
thing,*^® and the evidence admitted should corre¬ 
spond with the allegations made.^^ 


Means and overt acts. While the means to be em¬ 
ployed in effecting the object of the conspiracy*^® 
and overt acts in execution thereof^® must be prov¬ 
ed, the state is not required to prove in detail all of 
the allegations relating solely to the means to be 
employed in carrying out the conspiracy.®® If sev¬ 
eral overt acts are charged, it is not necessary to 


in Indictment need not be proved, al¬ 
though some of them must be proved 
beyond reasonable doubt.—Levine v. 

U. S., supra. 

75. U.S.—Blumenthal v. U. S.. C.C.A. 

Minn., 88 P.2d 522—Booth v. U. S., 
C.C.A.Okl., 57 F.2d 192—CIreen v. 
U. S., C.C.A.Okl., 28 P.2d 965— 
Cooper V. U. S., C.C.A.Iowa, 9 F.2d 
216—Bernstein v. U. S., Va., 238 
F. 923. 151 C.C.A. 657. certiorari 
denied 37 S.Ct. 246, 242 U.S3. 653. 
61 L.Ed. 646. 

Ill.—See People v. Robertson, 210 Til. 
App. 234, affirmed 120 N.E. 639, 
284 Ill. 620. 

Ky.—Harr v. Commonwealth. 63 S.W. 

2d 575, 245 Ky. 278. 

Pa.—Commonwealth v. Glancy, 9 Pa. 

Dist. & Co. 721. 

12 C.J. p 627 note 67. 

Character of bankrupt 

In prosecution for conspiracy to 
withhold property from bankruptcy 
trustee, there was no fatal variance 
between allegation that bankrupt was 
“electrical company” and proof that 
it was “electric company.”—Bartkus 

V. U. S., C.C.A.I11., 21 P.2d 426. 
Ownsrshlp of house 

That information charged defend¬ 
ants with conspiracy to burn certain 
person’s house and evidence disclos¬ 
ed that house was mortgaged was not 
fatal variance.—Mukuri v. People, 19 
P.2d 1040. 92 Colo. 306. 

Vss of malls to defraud 

As to conspiracy to use mails to 
defraud, strict correspondence be¬ 
tween pleading and proof is not re¬ 
quired, and variance is immaterial 
where not misleading.—U. S. v. 
Rowe. C.C.A.N.Y., 56 P.2d 747, certio¬ 
rari denied Rowe v. U. S., 62 S.Ct. 
579. 286 U.S. 554, 76 L.Ed. 1289. 

▼ariance not shown 

(1) Generally. 

U.S.—Meyers v. U. S.. C.C.A.Pa., 86 
F.2d 859, certiorari denied 60 S. 
Ct. 249. 281 U.S. 736. 74 L.Ed. 1160 
—^Pearlman v. U. S., C.C.A.Or., 20 
F.2d 113, certiorari denied 48 S.Ct. 
86. 276 U.S. 649. 72 L.Ed. 419—Car¬ 
ter v. U. S., C.C.A.Mo., 19 P.2d 431 
—Van Riper v. U. S., C.C.A.N.Y., 
18 F.2d 961, certiorari denied Ack- 
erson v. U. S., 47 S.Ct. 102, 273 U. 
S. 702, 71 L.Ed. 848. 

111.—People v. Cohn, 193 N.E. 160. 
368 Ill. 826. 

(2) Proof that liquor was bought 
to be used as evidence was not var¬ 
iance with Indictment for conspiracy 


to violate prohibition law.—Carnahan 
V. U. S.. C.C.A.MO.. 36 F.2d 96, cer¬ 
tiorari denied 50 S.Ct. 238, 281 U.S. 
723, 74 L.Ed. 1141. 

(3) Where indictment charged con¬ 
spiracy to procure explosives with 
intent to injure and destroy prop¬ 
erty, and evidence showed that de¬ 
fendants had procured explosives and 
by use thereof had destroyed posts, 
manholes, and cables in streets and 
alleys, there was no variance.—Peo¬ 
ple V. Robertson, 120 N.E. 639, 284 
Ill. 620, affirming 210 Ill.App. 234. 

76. U.S.—Marino v. U. S., C.C.A.Cal., 
91 F.2d 691—Ford v. U. S.. C.C.A. 
Cal., 10 F.2d 339. affirmed 47 S.Ct. 
531, 273 U.S. 593. 71 L Ed. 793— 
Terry v. U. S., C.C.A.Cal., 7 F.2d 
28. 

77. Mo.—State v. Smalley, 252 S.W. 
443. 

Evidence held admissible 

(1) Generally. 

U. S.—Schouweiler v. U. S., C.C.A.Cal., 
27 F.2d 516. 

Ind.—Durke v. State, 183 N.E. 97, 204 
Ind. 370. 

Me.—State v. Parento, 197 A. 156. 
Tex.—Carter v. State, Cr., 116 S.W. 
2d 371, appeal dismissed Carter v. 
State of Texas. 69 S.Ct. 71. 

(2) In a prosecution for conspir¬ 
acy to use the mails to defraud, 
letters written by defendants to per¬ 
sons charged to have been defraud¬ 
ed, asking further remittances, was 
admissible in evidence under the 
charge in the indictment.—Hallowell 

V. U. S., Or.. 253 F. 865, 166 C.C.A. 
345, certiorari denied 39 S.Ct. 390, 
249 U.S. 615, 63 L.Ed. 803, and af¬ 
firmed 258 F. 287, 169 C.C.A. 303, cer¬ 
tiorari denied 40 S.Ct. 180, 261 U.S. 
659. 64 L.Ed. 413. 

(3) Indictment alleging conspiracy 
to conceal bankrupt’s merchandise 
and cash received from sale thereof 
did not limit proof of concealment 
of cash to that received from con¬ 
cealed merchandise.—Gerson v. U. S., 
C.C.A.Okl., 26 P.2d 49. 

Bvldenoo held inadmieelble or prop¬ 
erly rejected 

(1) Where accused were indicted 
for confederating to alarm, disturb, 
and injure a person, and evidence in¬ 
dicated that perhaps accused were 
guilty of breach of peace or inten¬ 
tionally shooting at another without 
wounding, possible guilt of either of¬ 
fenses could not be considered on 
trial of indictment.—Smith v. Com¬ 
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monwealth. 109 S.W.2d 836. 270 Ky. 
367. 

(2) Where an indictment for con¬ 
spiracy under Cr.Code sufficiently in¬ 
formed accused of the charge, it was 
not reversible error to reject evi¬ 
dence that the names of persons 
with whom accused conspired, al- 
1-eged in the indictment to be un¬ 
known to the grand jury, were 
known to that body, in view of Ju¬ 
dicial Code provisions.—Leverkuhn 

V. U. S.. C.C.A.Tex., 297 F. 690, cer¬ 
tiorari denied 45 S.Ct. 91, 266 U.S. 
603, 69 L.Ed. 463. 

(3) Evidence giving rise to im¬ 
material variance.—Leverkuhn v. U. 
S., C.C.A.Tex., 297 F. 590. 592, cit¬ 
ing Corpus Juris, and certiorari de¬ 
nied 45 S.Ct. 91, 266 U.S. 603, 69 L. 
Ed. 463. 

Evidence not responsive to unalleged 
agreement 

When charge of conspiracy is laid, 
terms of agreement must be set 
forth therein, and. until that is done, 
evidence of parties’ conduct is not 
competent or responsive to unalleged 
agreement.—Asgill v. U, S., C.C.A. 
Va., 60 F.2d 780. 

Charge of crime; proof of innocence 

Although a principal may commit 
a crime through the Instrumentality 
of an unwitting agent, the state can¬ 
not, under an information charging 
that defendant and another con¬ 
spired to commit the crime, prove 
that the other was an innocent agent 
acting under the direction of ac¬ 
cused.—State V. Smalley, Mo., 252 S. 

W. 443. 

78. Mass.—Commonwealth v. Me- 
serve, 27 N.E. 997, 164 Mass. 64. 

12 C.J. p 627 note 69. 

79. U.S.—U. S. V. Ault, D.C.Wash., 
263 F. 800—Fredericks v. U. S., 
C.C.A.Wash., 292 F. 856. 

12 C.J. p 627 note 70. 

Continued ezistence of agreement 
Proof of overt act in conspiracy 
prosecution is necessary to establish 
continued existence of agreement, 
not as essential part of conspiracy. 
—Safarik v. U. S., C.C.A.Neb., 62 F. 
2d 892, rehearing denied 63 F.2d 869. 

80. U.S.—Langley v. U. S., C.C.A. 
Ky., 8 F.2d 815, certiorari denied 
46 S.Ct. 204, 269 U.S. 688, 70 L.Ed. 
427. 

Acts of oo-oonspiratora 
Acts of co-conspirators, constitut¬ 
ing part of means employed to ac¬ 
complish object of conspiracy in vio- 
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prove them and proof of one may suffice.*^ 

Overt acts not charged in the indictment may be 
proved on the trial.®3 

Object or purpose of a conspiracy must be proved 
as laid in the indictment,®^ although it may not be 
necessary to prove all the objects alleged.®® 


Ownership of property and person defrauded. A 
variance between the proof and allegations of the 
indictment as to the ownership of the property or 
the person whom it was intended to defraud is fa¬ 
tal.®® 

Persons conspiring. The state must prove that 
accused was a party to the combination or conspir- 


lation of National Prohibition Act, 
were none of them essential ele¬ 
ments of conspiracy; hence proof 
thereof was not essential to proof 
of guilt.—Langley v. IT. S., supra. 

81. U.S.—Bruno v. U. S.. C.C.A.Cal., 
67 F.2d 416—Christensen v. U. S., 
C.C.A.Or., 16 F.2d 29- -De Lacey v. 

U. S.. Cal., 249 F. 625, 628, 161 
C.C.A. 535, L.R.A.1918E 1011. cit¬ 
ing Corpus Juris. 

N.T.—People v. Tavormina, 177 N.E. 
317, 257 N.Y. 84. 75 A.L.R. 1405, 
reversing 249 N.Y.S. 928, 238 App. 
Div. 690, which affirmed 246 N.Y.S. 
65, 138 Misc. 752—People v. Wie- 
chers. 87 N.Y.S. 897. 94 App.Div. 
19, 18 N.Y.Cr. 350. affirmed 72 N. 

E. 501, 179 N.Y. 459. 1 Ann.Cas. 
475. 

82. U.S.—Short U. S., C.C.A.Va.. 

91 F.2d 614. 112 A.L K. 969— 

Srhefano v. U. S.. C.CA.Ala.. 84 F. 
2d 513—Minner v. U. S., CC.A. 
Kan.. 57 F 2d 506—Blauatein v. U. 

S., C.C.A.Pa., 44 F.2d 163, certio¬ 
rari denied Sokol v. U. S., 51 S.Ct. 
4S6, 283 U.S. 838, 75 L.Ed. 1449— 
Burkhurdt v. U. S., C.C.A Ohio, 13 

F. 2d 841—Taoon v. U. S, C C.A. 
La.. 270 P. 88. 

N.Y.—People v. Kaplan. 256 N.Y.S. 
874, 143 Misc. 91—People v, Arn- 
stein, 218 N.Y.S. 633, 128 Misc. 
176. 

12 C.J. p 551 note 70. 

Conspirators participating in overt 
act 

It is unnecessary to prove more 
than one of the overt acts alleged, 
or that more than one conspirator 
took part in it.—Burkhardt v. U. S., 
C.C.A.Ohio, 13 F.2d 841. 

83. U.S.—U. S. V. Downing. C.C.A.N. 
Y.. 51 F.2d 1030—Lias v. U. S.. C. 
C.A.W.Va., 51 F.2d 215, certiorari 
granted 62 S.Ct. 32, 284 U.S. 604, 
76 L.Ed. 518. affirmed 52 S.Ct. 128, 
284 U.S. 584, 76 L.Ed. 506—Meyers 

V. U. S., C.C.A.Pa.. 36 F.2d 859. 
certiorari denied 50 S.Ct. 249, 281 
U.S. 735, 74 L.Ed. 1150—Doyle v. 
U. S., C.C.A.Okl., 33 F.2d 266— 
Marcus v. U. S.. C.C.A.Pa.. 20 F.2d 
454, certiorari denied 48 S.Ct. 122, 
276 U.S. 566. 72 L.Ed. 429—Mor¬ 
row V. U. S.. C.C.A.MO.. 11 F.2d 266 
—Worthington v. U. S., C.C.A.Ill., 
1 F.2d 164, certiorari denied 46 S. 
Ct. 126, 266 U.S. 626, 69 L.Ed. 476. 

Additional overt acts 

In a prosecution brought against 
druggists and a physician for con¬ 
spiracy to violate Harrison Antl- 

15C.J.S.-72 


Narcotic Act, where purchases of 
narcotics by the druggist were al¬ 
leged as overt acts, purchases in ex¬ 
cess of those alleged were provable 
as additional and similar overt acts. 
—Friedman v. U. S., Tenn., 260 F. 
388. 170 C.C.A. 254, certiorari denied 
40 S.Ct. 16, 250 U.S. 671, 63 L.Ed. 
1199. 

Bribery 

In a prosecution of numerous de¬ 
fendants for a conspiracy to violate 
the National Prohibition Act, evi¬ 
dence that two of defendants had 
attempted to bribe a federal prohibi¬ 
tion director in the furtherance of 
the alleged conspiracy was compe¬ 
tent, although the indictment did not 
charge such bribery as an overt act. 
—Hemus V. U. S., C.C.A.Ohio, 291 F. 
501, certiorari denied 44 S.Ct. 180, 
263 U.S. 717, 68 L.Ed. 622. 

By different defendant than alleged 
Evidence of overt act, committed 
by one defendant and alleged to have 
been committed by another. Is ad¬ 
missible.—Kolbrenner V. U. S., C.C.A. 
Tex., 11 P.2d 764, certiorari denied 
46 S.Ct. 489. 271 U.S. 677, 70 L.Bd. 
1146. 

Overt act as object of conspiracy 

In prosecution for conspiracy to 
evade and to aid others in evading 
Selective Service Act, prosecution 
can prove what might have been 
laid as overt act, but Is not so 
charged, not being confined to overt 
acts <-harged, as there can be no le¬ 
gal complaint of testimony tending 
to show object of con.spirRcy, which 
evidence one may call overt act.— 
Fraina v. U. S., N.Y., 255 F. 28, 166 
C.C.A. 366. 

Time of commission 
Any act of conspirators occurring 
during life of conspiracy is admis¬ 
sible for purpose of proving it. and 
government is not limited to proving 
overt acts alleged.—Kolbrenner v. U. 

S., C.C.A.Tex., 11 F.2d 764, certiorari 
denied 46 S.Ct. 489, 271 U.S. 677, 70 
L.Ed. 1146. 

84. Me.—State v. Vetrano, 117 A. 
460, 121 Me. 368. 

Tex.—Wilson v. State, 74 S.W.2d 
1020, 1021, 127 Tex.Cr. 162, quot¬ 
ing Corpus Jtiris with approval. 

12 C.J. p 627 note 68. 

Diffsront offense 

Government cannot charge con¬ 
spiracy to commit one offense, and 
prove a conspiracy to commit a dif¬ 
ferent offense.—^Kepl v. U. S., C.C.A. 
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Wash., 299 F. 690, certiorari denied 
45 S.Ct. 97. 266 U.S. 617, 69 L.Ed. 
470. 

XatUation 

In prosecution for conspiracy to 
mutilate the face of a named per¬ 
son, the state must prove that it was 
the face of the named person which 
the conspirators intended to muti¬ 
late. and not that of some other man. 
—State V. Vetrano, 117 A. 460, 121 
Me. 368. 

85. U.S.—U. S. V. Smith. C.C.A.N.Y., 

61 F.2d 1042—Safarik v. U. S., C. 
C.A.Neb., 62 P.2d 892. rehearing 
denied 63 F.2d 369—McWhorter v. 
U. S.. C.C.A.Ala., 62 F.2d 829— 
ir. S. V. Baker, C.C.A.N.Y.. 6l F.2d 
469, certiorari denied Baker v. TT. 

S., 53 S.Ct. 385, 388 17.S. 602, 77 L. 
Ed. 977—ChrLstiansen v. U. S., C.C. 
A.Ga., 52 P.2d 950—Ford v. U. S., 
C.C.A.Cal., 10 P.2d 339, certiorari 
granted 46 S.Ct. 476, 271 U.S. 662, 
70 L.Ed. 1133, affirmed 47 S.Ct. 631, 
273 U.S. 698, 71 L.Ed. 793—Kepi v. 
U S, C.C.A.Wash , 399 F. 690, cer¬ 
tiorari denied 45 S.Ct. 97, 366 U.S. 
617, 69 L.Ed. 470. • 

Proof of one object ae eufllclng 

An 'indictment charging violation 
of number of statutes as object of 
conspiracy is sustained by proof of 
conspiracy to violate any one of 
them.—Short v. U. S.. C.C.A.Va., 91 
F3d 614, 112 A.L.R. 969. 

Blther of two objects 

(1) Although indictment under 
Pen.Code provisions charges conspir¬ 
acy to overthrow and destroy the 
government and to wage war against 
the United States, it is enough to es¬ 
tablish either.—Bryant v. U. S., Tex., 
257 F. 378. 168 C.C.A. 418. 

(2) If indictment charge single 
conspiracy to violate both tariff and 
prohibition acts, proof as to either 
will support conviction.—Hogan v. 
U. S.. QC.A.La., 48 P.2d 616, rehear¬ 
ing granted in part 50 F.2d 1078, cer¬ 
tiorari denied 52 S.Ct. 42. 284 U.S. 
668, 76 L.Ed. 566. and reversed as 
to one defendant, C.C.A., 54 F.2d 924 
—McDonnell v. U. S., C.C.A.Mass., 
19 F.2d 801, certiorari denied 48 S. 
Ct. 114, 276 U.S. 661, 72 L.Ed. 421. 

86. U.S.—Grunherg v. U. S., Mass., 
145 F. 81. 76 C.C.A. 51. 

Ill.—Lowell V. People, 82 N.E. 226, 
229 Ill. 227. 

Md.—Lawrence v. State, 68 A. 96, 108 
Md. 17. 

12 C.J. p 627 note 75. 
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acy.**^ However, to support a conviction of two 
or more conspirators, it is not essential to prove the 
guilt of others indicted with them,*® and one charg¬ 
ed with conspiring with others may be convicted on 
proof of conspiracy with any of such others with¬ 
out proof of a conspiracy participated in by all of 
them,*® although it has been held that on a prose¬ 
cution of two, if the conspiracy shown is between 
only one defendant and a third person not named in 
the indictment, the case is not proved.®® To allege 
against a number of persons generally that they 
have conspired to cheat and defraud does not enable 
the prosecution to prove several conspiracies, each 
affecting different contracts and different persons 
or groups of persons interested in the contracts, un¬ 
less all the contracts and the wrong purposes in re¬ 
spect of them form parts of the same combination; 
in order that any one of accused may be convicted, 
he must be shown to have participated in the alleged 


general combination or concerted with all or some 
of the others accused.®^ In proving the overt act, 
it is sufficient to show that one accused conspirator 
did some act to effectuate the conspiracy.®* 

Persons to he benefited. Under an indictment 
against a number of persons for conspiracy to de¬ 
fraud the government out of public lands, charged 
to have been illegally entered for the benefit of ac¬ 
cused, it is not a fatal variance that the proof shows 
that some of them only shared in the benefit, the 
offense being completed by the establishment of con¬ 
spiracy and an overt act, and the particular persons 
who were to be benefited by the conspiracy and 
fraud being immaterial.®* 

Time and place. The time of the alleged conspir¬ 
acy,®^ of the commission of an overt act,®* or an 
unnecessary averment as to the place where the 
conspiracy was entered into,®* need not be proved 


87. U.S.—Terry v. U. S., C.C.A.Cal., 

• 7 F.2d 28. 

Oaa oonaplraoy with many ohjeota 

Where indictment for conspiracy 
to violate National Prohibition Act 
charged but one combination or con¬ 
spiracy. which had many different 
objects, no accused could be convict¬ 
ed thereunder, unless shown to be 
member of. or party to, such con¬ 
spiracy. Scope of conspiracy must 
be gathered from testimony, and not 
from averments of indictment, which 
may lir^lit scope, but cannot extend 
it.—Terry v. U. S., supra. 

88. U.S.—Langley v. U. S., C.C.A. 
Ky., 8 F.2d 816, certiorari denied 
46 S.Ct. 204, 269 U.S. 688, 70 L.Ed. 
427. 

Ill.—People V. Drury, 260 lll.App. 
647, affirmed 167 N.E. 823. 336 111. 
689. 

89. U.S.—Cooper v. U. S., C.C.A.La., 
91 P.2d 196—Schefano v. U. S., C. 
C.A.Ala., 84 F.2d 613—Hardy v. U 
S.. Tex., 256 F. 284, 287, 167 C.C.A 
456, citing Corpus Juris, and cer¬ 
tiorari denied 40 S.Ct. 9, 260 U.S. 
659, 63 L.Ed. 1194. 

Tex.—Echols v. State, 109 S.W.2d 
190, 133 Tcx.Cr. 121. 

12 C.J. P 627 note 80. 

Two or more 

It is only necessary to show con¬ 
spiracy between two or more of all 
those charged with conspiracy to 
warrant conviction of those shown 
to have conspired.—Bryant v. U. S., 
Tex., 267 F. 878, 168 C.C.A. 418. 

▼arUuos as Immatsrlsl 

Variance is not ‘‘material** where 
indictment charges a conspiracy in¬ 
volving several persons, and the 
proof establishes conspiracy against 
only some of them.—^Berger v. U. S., 
N.Y.. 66 S.Ct. 629, 286 U.S. 78, 78 L. 


Ed. 1314, reversing, C.C.A., U. S. v. 
Berger. 73 F.2d 278. certiorari grant¬ 
ed Berger v. U. S., 66 S.Ct. 346, 293 
U.S. 652, 79 L.Ed. 655. 

Overt act 

The doing by one of an overt act 
to effect the object of a previously 
formed conspiracy being sufficient, 
under Cr.Code provisions, to com¬ 
plete the offense, variance between 
indictment and proof as to number 
participating in such act is imma¬ 
terial.—Hardy v. U. S„ Tex., 256 F. 
284, 167 C.C.A. 456, certiorari denied 
40 S.Ct. 9, 260 U.S. 659, 63 L.Ed. 
1194. 

90. Ark.—Bundy v. State, 130 S.W. 
622. 95 Ark. 460. 

91. Pa.—Commonwealth v. Zuern, 
16 Pa.Super. 688. 

90. U.S.—U. S. V. Sotak,' D.C.Pa., 2 

F.Supp. 323. 

93. U.S.—Olson V. U. S., Minn., 133 
F. 849, 67 C.C.A. 21. 

94. U.S.—Schefano v. U. S., C.C.A. 
Ala., 84 F.2d 613—Remus v. U. S., 
C.C.A.Ohlo, 291 F. 601, certiorari 
denied 44 S.Ct. 180. 263 U.S. 717, 
68 L.Ed. 622. 

12 C.J. p 627 note 77. 

Contiauiug offeuM 

Conspiracy is a continuing offense, 
and the state is not bound on the 
trial by the specific date laid.—Ex 
parte Montgomery. D.C.N.T.. 244 F. 
967, affirmed Montgomery v. Woods, 
38 S.Ct. 424, 246 U.S. 666, 62 L.Ed. 
924. 

or about” 

That conspiracy was not proved to 
have lasted so long as was alleged 
in indictment was not a fatal vari¬ 
ance, especially where allegation was 
not of exact date but “on or about,** 
since, generally, allegations of time 
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in indictment need not be strictly 
proved unless charge is of offense 
which could be committed only at 
particular time.—Cooper v. U. S., C. 
C.A.La., 91 F.2d 196. 
zumaterial varlauoe 

Proof that a conspiracy was form¬ 
ed some three months prior to the 
date alleged in the Indictment, but 
within the statute of limitations, is 
an immaterial variance.—Goldberg v. 
U. S., C.C.A.Ga., 297 F. 98. 

95. U.S.—Pope V. U. S., C.C.A.Pa.. 
289 F. 312, certiorari denied 44 S. 
Ct. 33, 263 U.S. 703, 68 L.Ed. 616. 
12 C.J. p 627 note 78. 

Sals of liquor 

In a prosecution for conspiracy to 
violate the National Prohibition Act, 
a variance between the allegation of 
the date of the sale of liquor and 
the proof of the date of such sale 
was immaterial.—Pope v. U. S., su¬ 
pra. 

98. U.S.—U. S. V. Smith. C.C.Ohio, 
27 F.Cas.No.l6,322, 2 Bond 823. 

Dlffsrsut state 

Variance between indictment, 
charging the conspiracy and overt 
act In the state of the prosecution, 
and proof of the overt act there and 
conspiracy in another state, was not 
fatal.—^Bernstein v. U. S., C.C.A.Va., 
238 F. 923, 161 C.C.A. 667, certiorari 
denied 87 S.Ct. 246, 242 U.S. 668, 61 
L.Bd. 646. 

Juxlsdiotioa suflloisatly shown 

Under an Indictment for conspir¬ 
acy, an allegation that the conspir¬ 
acy was formed within the district 
need not be proved, where it is al¬ 
leged and proved that overt acts 
were committed within the district. 
—^Baker v. U. S., C.C.A.Ga., 286 F. 
16, certiorari denied 48 S.Ct. 248, 260 
U.S. 749. 67 L.Ed. 494. 
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precisely as laid in the indictment, although a juris¬ 
dictional averment as to place must be proved.®^ 

The motive and intent The state must prove the 
motive or intent alleged in the indictment or in¬ 
formation,®* although proof of one charged is suf¬ 
ficient even though the evidence discloses other mo¬ 
tives in addition,®® and it is unnecessary to prove 
realization of the motive.^ 

§ 91. Presumptions and Burden of Proof 

The state has the burden, aided by such presumptions 
as may arise in the particuiar case, of proving the guilt 
of accused. 

As in other criminal cases, a person charged with 
conspiracy is presumed to be innocent,® and the 


burden is on the prosecution to establish his guilt,® 
his connection with, and participation in, the con¬ 
spiracy^ at some time within the period of limita¬ 
tion,® and also that the offense charged was com¬ 
mitted within the county in which the venue is 
laid.® The concurrence of minds essential to con¬ 
spiracy may be inferred where the parties are ap¬ 
parently pursuing the same object whether acting 
separately or together by common or different 
means leading to the same unlawful result,'^ and a 
common purpose is inferable from concerted action 
converging to a definite end whether or not the par¬ 
ties meet, or confer and formulate their plans.* The 
burden is on the prosecution to show criminal in¬ 
tent.® 


97. IT.S.—U. S. V. Herzig, D.C.N.Y., 
26 F.2d 487. 

Place of poitlng maU 

Government, in prosecution for 
using malls In scheme to defraud 
and for conspiracy, must prove mail¬ 
ing was within jurisdiction of court 
in authorized depository.—U. S. v. 
Herzig. supra. 

98. Ind.—Kelley v. State, 8 N.E.2d 
66. 210 Ind. 380. 

Particular felony 

To justify conviction under indict¬ 
ment for conspiracy to commit fel¬ 
ony by placing powerful explosive on 
premises of designated person with 
Intent to explode such substance and 
unlawfully injure property, state 
would be required to prove that de¬ 
fendant united with another or oth¬ 
ers for purpose of committing felony 
described in indictment.—Kelley v. 
State, supra. 

99. U.S.—II. S. v. Lancaster, C.C. 
Ga., 44 F. 896, 10 L.R.A. 333. 

1. U.S.—U. S. v. Parker. D.C.N.J., 
19 F.Supp. 450. 

Kidnapping 

In prosecution for kidnapping con¬ 
spiracy. if government in indictment 
conceded necessity for material mo¬ 
tive for kidnapping, government need 
only prove motive, and need not 
prove its realization, and details of 
such realization need neither be al¬ 
leged nor proved.—U. S. v. Parker, 
supra. 

2 . U.S._^U. S. V. Lancaster, C.C.Ga., 

44 F. 896, 10 L.R.A. 333. 

3. U.S.—Caringella v. U. S., C.C.A. 
Ill., 78 F.2d 663. 

Ind.—^Warren v. State, 196 N.E. 710 
—Berry v. State, 173 N.E. 706. 202 
Ind. 294. 72 A.L.R. 1177. denying 
rehearing 166 N.E. 61, 202 Ind. 294. 
Iowa.—State v. Martin, 200 N.W. 213, 
199 Iowa 643. 

12 C.J. P 632 note 27. 

Allan band Act 

(1) In prosecution for conspiring 
to violate Alien Land Act, burden is 


on prosecution affirmatively to Estab¬ 
lish every element constituting of¬ 
fense, save want of eligibility to cit¬ 
izenship on part of accused.—People 
V. Morrison, 22 P.2d 718. 218 Cal. 287. 
reversed on other grounds Morrison 
V. People of State of California, 64 
S.Ct. 281, 291 U.S. 82, 78 L.Ed. 664. 

(2) In prosecution for conspiracy 
to violate Alien Land Act, allegations 
that defendant was alien not eligible 
to citizenship, being negative aver¬ 
ments of matter peculiarly within de¬ 
fendant's knowledge, are taken as 
true, absent contrary proof.—^People 
v. Guzman, 286 P. 1037. 209 Cal. 783 
—People V. Bruno, 286 P. 1037, 209 
Cal. 782—People v. Osaki, 286 P. 
1026, 209 Cal. 169. 

Vatlonal Motor Tahlols Theft Act 

Government, in prosecution for 
conspiracy to violate National Motor 
Vehicle Theft Act. must prove that 
persons claimed to have received and 
sold stolen automobile had knowledge 
of Interstate character of transaction. 
—Davidson v. U. S., C.C.A.MO., 61 F. 
2d 260. 

Vatlonal Prohibition Act 

(1) In conspiracy to commit grand 
larceny of liquor, burden of proving 
that liquor defendants conspired to 
take was lawfully acquired, possess¬ 
ed, and used by possessor rested on 
prosecution, as no property existed in 
illegally possessed liquor.—People v. 
Bailey, 266 P. 281, 82 Cal.App. 700. 

(2) In view of the provision of 
National Prohibition Act tit 2 S 1. 
that "Intoxicating liquor" shall be 
construed to Include whisky in a 
prosecution for violation of the act 
or for conspiracy to violate it, where 
the liquor in question is shown by 
allegation and proof to be whisky, 
its alcoholic content need not be 
proved.—Robinson v. U. S., C.C.A.N. 
Y., 290 F. 766, certiorari denied 44 
S.Ct. 6, 263 U.S. 700, 68 L.Ed. 613. 

4. U.S.—Turcott v. U. 8., C.C.A.I11., 

21 F.2d 829. 
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Mass.—Commonwealth v. Benesch, 
194 N.E. 906. 290 Mass 126. 

Pa.—Commonwealth v. Clay, 66 Pa. 
Super. 427. 

Vnlawfttl agreement and participa¬ 
tion 

To warrant conviction for conspir¬ 
acy, there must be proof of unlaw¬ 
ful agreement and participation with 
knowledge thereof, and, in a prose¬ 
cution for violation of the National 
Motor Vehicle Theft Act, recent pos¬ 
session of a stolen car, after com¬ 
pletion of interstate transportation, 
raised no presumption that persons 
receiving car were guilty of conspir¬ 
acy to violate statute.—Davidson v. 
U. S.. C.C.A.MO., 61 F.2d 260. 

5. Ill.—Ochs V. People, 25 Ill.App. 
379, affirmed 16 N.E. 662, 124 Ill. 
399. 

12 C.J. p 632 note 28. 

A Ala.—Thompson v. State, 17 So. 
512, 106 Ala. 67. 

7. Ind.—Eacock v. State, 82 N.E. 
1039. 169 Ind. 488. 

A Mass.—Attorney General v. Tufts. 
132 N.E. 322, 239 Mass. 468, 17 A. 
LR. 274. 

9. Mass.—Commonwealth v. Ben¬ 
esch. 194 N.E. 90.6, 290 Mass. 125. 
12 C.J. p 632 note 32. 

Act malum prohibitum 

In prosecution for conspiracy to 
sell securities on installment plan 
contract, not approved by public util¬ 
ities commission, burden was on com¬ 
monwealth to show that defendant 
knew that such sale was illegal, since 
sale of securities on unapproved con¬ 
tract was only malum prohibitum 
because of statute.—Commonwealth 
v. Benesch, 194 N.E. 906, 290 Mass. 
126. 

Statutory presumption of intent 

In a criminal prosecution for con¬ 
spiracy to violate a particular law, 
a provision declaring certain acts to 
constitute a prlma facie pretump- 
tion of intent to evade the law. so as 
to warrant the civil consequenoes of 
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If an overt act is required to complete the ol¥ense, 
the burden is on the prosecution to prove the com¬ 
mission of an overt act,^® that the conspiracy was 
entered into prior to the commission of the overt 
acts alleged in the indictment,and that one or 
more of the overt acts were committed by one or 
more of defendants after the conspiracy was form¬ 
ed, and in furtherance of its purpose, ^2 although it 
is not necessary to prove all the overt acts alleg- 

ed.i2 

The burden shifts when the prosecution has es¬ 
tablished facts from which, no explanation being 
offered, the existence of the conspiracy may be 
reasonably in ferred.It is then for accused to 
explain their acts.^® 

A conspiracy once formed is presumed to exist 
whenever and wherever one conspirator does some 
act in furtherance of its purpose, 

An averment of want of knowledge by the grand 
jury of the persons with whom accused conspired 
is presumed to be true in the absence of evidence to 
the contrary.i^ 

§ 92. Admissibility of Evidence 

a. In general 


b. Latitude allowed in admission 

c. Testimony of co-conspirators 

d. Overt acts 

e. Collateral connecting facts 

a. In General 

General rules of admiislblllty of evidence In crim¬ 
inal cases apply, and any competent evidence, direct or 
circumstantial, including acts and deoiarations of the 
parties themselves, Is admissible. 

General evidence of the conspiracy and the nature 
thereof may, in the first instance, be received as a 
preliminary step to the more particular evidence 
showing the participation of accused and to render 
the particular evidence intelligible and show the 
true meaning and character of the acts of the indi¬ 
vidual defendant.s.^® Furthermore, to render ev¬ 
idence of the subsequent acts of the parties material 
and competent, a foundation must first be laid by 
proof sufficient to establish the unlawful agreement 
between the parties.^® 

The state, having the burden of proving gui4t, is 
entitled to the benefit of the ordinary rules of ad¬ 
missibility of evicfence.2® The fact of a conspiracy 
may be proved by any relevant competent evi¬ 
dence,®^ having a legitimate tendency to support the 


such evasion, Is applicable In crim¬ 
inal prosecutions where the rules of 
evidence In civil actions apply to 
criminal actions.—^People v. Cockrill, 
21f> P. 78, 62 Cal.App. 22. affirmed 
CockrUl v. People of State of Cali¬ 
fornia. 45 S.Ct. 490, 268 U.S. 258, 
69 L.Ed. 944. 

Whltaoapptnff; oonsplraoy to foroo 
oonfesBion 

Under Code 1907 $ 7388. prohibit¬ 
ing abuse, etc., of any person with 
intent to force a confession or con¬ 
sent to leave the neighborhood, etc., 
the intent may be inferred from facts 
attending assault.—Love v. State, 76 
So. 189, 16 Ala.App. 44. 

Knowledge of aeoomplioe of intent 
There is no presumption that al¬ 
leged accomplice had knowledge of 
intent in minds of actual perpetra¬ 
tors of crime.—^Kingsbury v. State, 
262 P. 887. 27 Ariz. 289, reversed 
on other grounds 235 P. 140, 28 Ariz. 
86 . 

lOk U.S.—Remus v. U. S., C.C.A.Ohio, 
291 F. 501, certiorari denied 44 S. 
Ct. 180. 263 U.S. 717, 68 L.Ed. 522. 
N.J.—State V. Gregory, 107 A. 459, 93 
N.J.Law 205. 

12 C.J. p 632 note 30. 

11. U.S.—Remus v. U. S., C.C.A.Ohio, 
291 F. 501, certiorari denied 44 

S.Ct. 180, 268 U.S. 717, 68 L.Ed. 
522. 

12. U.S.—Remus v. U. 8., supra. 

1& N.Y.—People v. Wlechers, 87 N. 


T.S. 897. 94 App.Div. 19, 18 N.Y. 
Cr. 350. affirmed 72 N.E. 501, 179 
N.T. 459, 1 Ann.Cas. 475. 

14. U.S.—Blumenthal v. U. S., C.C. 
A.Minn., 88 F.2d 522. 

Cal.—People v. Beck, 213 P. 61, 61 
Cal.App. 417. 

Ky.—Ball v. Commonwealth, 7 S.W. 
2d 237, 224 Ky. 806. 

15. Pa.—Commonwealth v. Barnes, 
162 A. 670, 107 Pa.Super. 46. 

12 C.J. p 632 note 34. 

ISL Ill.—People V. Miller, 186 N.E. 
180, 352 Ill. 537, affirming 264 Ill. 
App. 627. 

17. U.S.—Roberts v. U. S., Wash., 
248 F. 873, 160 C.C.A. 631, certio¬ 
rari denied 38 S.Ct. 683, 247 U.S. 
522, 62 L.Ed. 1247. 

IB. Ala,—Cline v. State, App., 148 
So. 172, 176, citing Corpus Juris. 
Me.—State v. Vetrano, 117 A. 460, 
463, 121 Me. 368, quoting Corpus 
Juris. 

12 C.J. p 633 notes 42. 43. 

19. Pa.—Commonwealth v. Benz, 178 
A. 390, 818 Pa. 465, reversing Com¬ 
monwealth v. Routley, 174 A. 657, 
115 Pa.Super. 125. 

9a Iowa.—State v. Martin, 200 N. 
W. 213, 199 Iowa 648, 

91. lU.—^People v. Donahoe, 198 Ill. 
App. 1. affirmed lU N.E. 106, 279 
Ill. 411. 

12 G.J. p 633 note 46. 
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Svideuee held eompeteut sud ad¬ 
missible 

U.S.—Maugeri v. U. S., C.C. A. Cal., 

80 P.2d 199—U. S. V. Lesser, C.C. 
A.N.Y., 66 F.2d 612—Bonnoyer v. 

U. S.. C.C.A.Me., 63 F.2d 93—Rice 

V. U. S., C.C.A.N.Y.. 35 F.2d 680, 
certiorari denied 50 S.Ct. 246. 281 
U.S. 730, 74 L.Ed. 1146—Falter v. 
U. S., C.C.A.N.Y., 23 F.2d 420. cer¬ 
tiorari denied 48 S.Ct. 528, 277 U. 
S. 590, 72 L.Ed. 1003—Egan v. U. 
S., C.C.A.Okl., 22 F.2d 776—For4 v. 
U. S.. C.C.A.Cal.. 10 F.2d 339, cer¬ 
tiorari granted 46 S.Ct. 475, 271 

U. S. 652, 70 L.Ed. 1133. affirmed 47 
S.Ct. 53-1, 273 U.S. 593, 71 L.Ed. 
793—Betz v. U. S., C.C.A.Ky., 2 
P.2d 652—Reid v. U. S.. C.C.A.Ohio, 
276 P. 263—Fowier v. U. S., C,C.A. 
Wash., 273 F. 16—U. S. v. Jenks. 
D.C.Pa., 264 F. 697—Holsman v. U. 
S., C.C.A.Cal.. 248 F. 193, 160 C.C. 
A. 271, certiorari denied Freeman 

V. U. S., 39 S.Ct. 258, 249 U.S. 609. 
63 L.Ed. 796. 

Cal.—People v. Barr, 25 P.2d 603, 134 
Cal.App. 383. 

Ill.—People V. Seefekk, 141 N.E. 829, 
310 III. 441. 

Md.—Markley v. State, 196 A. 96. 
Mass.—Commonwealth y. Coshnear. 
194 N.E. 900, 2>89 Mass. 616—Com¬ 
monwealth V. Knight, 164 N.E. 91. 
267 Mass. 421—Commonwealth v. 
Perry. 160 N.E. 864, 254 Mass. 520. 
N.J.—State V. Sabato, 108 A. 807, 

81 N.J.Law 370. 
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accusation.22 The conspiracy may, of course, be lish the conspiracy.^* Such acts or declarations, if 
shown by direct evidence,23 but circumstantial evi- made or done in the absence of the other conspira 

dence may be competent to prove a conspiracy tors, are not admissible unless they relate to, and 

and proof of the combination chargfed, it has been are in furtherance of, the common design,** but 
said, must almost always be extracted from the cir- what one conspirator said about the others may be 

cumstances connected with the transaction which admissible where there is prima facie evidence of 

forms the subject of the accusation,25 as the nature the conspiracy.^! A declaration of one conspirator 
of the crime usually makes it susceptible of no other to another is not competent to establish the connec- 
proof.26 Everything tending to show execution of tion of a third person with the conspiracy.32 
the conspiracy is relevant and admissible.27 Tes¬ 
timony in substantiation of charges in the indict- b. Latitude Allowed in Admission 

ment relating to the consequences of accused’s al- ^ ^ ^ ^ 

, , , , , , , Great latitude must be allowed the state In pro. 

Icged unlawful conduct is admissible to show ag- duclng its evidence; and the accused must be allowed to 
gravation.23 Introduce any competent evidence on his behalf. 

Acts and declarations of alleged co-conspirators In the reception of circumstantial evidence great 


are in a proper case admissible in i 

Pa.—Commonwealth v. Moody, 79 Pa. 
Super. 412. 

T^x—Carter v. State, Cr., 116 S.W.2d 
271. 

Evidence held incompetent and inad- 
mieeihle 

ri S.—U. S. V. McNamara, C.C.A.N.Y., 
91 F 2d 986—Suprarman v. U. S., 

C.C.A.Cal., 35 F.2d 663, certiorari 
denied 50 S.Ct. 239. 281 U.S. 723. 
74 LEd. 1141—Worden v. United 
States. Mich.. 204 P. 1. 122 C.C.A. 
315. 

22. Md.—Wolf V. State. 122 A. 641. 
143 Md. 489. 

23. Ill.—^People v. Donnhoe, 198 Ill. 
App. 1, affirmed 117 N.E. 105. 279 
Ill. 411. 

12 C.J. p 633 note 46. 

24. U.S—Gebardi v. U. S., C C.A.IIl., 
57 F.2d 617, certiorari granted 52 
set. 648, 286 U.S. 539, 76 1. ffld. 
1278, reversed on other ffrounds 5.3 
S.Ct. 35. 2'87 U.S. 112, 77 L.Ed. 206, 
84 A.L.R. 370—Stuck v. U. S.. C. 
C.A.Wa.sh., 27 P.2d 16—Shook v. 
U. S.. r.C.A.Miss.. 10 F.2d 151. 
certiorari denied 46 S.Ct 482, 271 
U.S. 666, 70 L.Ed. 1141—Nee v. U, 

S.. C.C.A.Pa., 267 P. 84. 

D.C.—Beard v. U. S., 82 F.2d 8.S7. 
65 App.D.C. 231, certiorari denied 
56 S.Ct. 676, 298 U.S. 655, 80 L. 
Ed. 1382. 

Ky.—Ball v. Commonwealth. 7 S.W. 
2d 237, 240, 224 Ky. 806. citing 

Corpus Juris. 

Porto Rico.—People v. Diaz. 22 Por¬ 
to Rico 177. 

Tex.—Klcc V. State, 61 S.W.2d 364, 
365, citing Corpus Juris. 

12 C.J. p e33 note 47. 

Test of admissibility 
As to conspiracy, evidence Is ad¬ 
missible if. when considered as com¬ 
posite whole, circumstances have req¬ 
uisite probative value.—Baugh v. U. 

S.. C.C.A.Idaho. 27 F.2d 267, certio¬ 
rari denied 49 S.Ct. 34, 278 U.S. 
639. 73 lj.Ed. 654. 


^'idcnce to estab- I latitude must be 


as. U.S.—U. S. v. Breesc. C.C.N.C.. 
173 F. 402. 

26. Mo.—State v. Benson, 8 S.W.2d 
49. 53. quoting Corpus Juris. 

12 C.J. p 634 note 49. 

27. Ill.—People v. Nu.sbaum, 158 N. 

E. 142, 326 Ill. 518 

28. N.J.—State v. Continental Pur¬ 
chasing Co.. 195 A. 827. 119 N.J. 
Law 257. 

29. U.S.—Gebardi v. U. S.. C.C.A.Ill., 
67 F.2d 617, certiorari granted 62 
S.Ct. 648, 286 U.S. 539, 76 L.Bd. 
1278, reversed on other grounds 53 
S.Ct. 35. 287 U.S. 112, 77 L.Ed. 206, 
84 A.L.R. 370—Wong Kim v. IT. S., 
C.C.A.Cal., 38 F 2(1 777—Smith v. U. 

S.. CC.A.Mo., 284 F. 673, certiorari 
denied 43 SCI. 362, 261 U.S. 617, 
67 L.Ed. 829. 

Ark—Powell V. State, 203 S.W. 25, 
133 Ark. 477. 

Cal.—People v. Bateman, 295 P. 630, 
111 Cal.App. 109. 

Ill.—People V. Drury, 167 N.E. 823, 
335 Ill. 539, affirming 250 lll.App. 
547—People V. Brockway, 215 Ill. 
App. 219. 

Ky.—Sosby v. Commonwealth, 299 S. 

W. 211. 221 Ky. 589. 

Md.—Wolf V. State, 122 A. 641, 143 
Md. 489. 

Mass.—Commonwealth v. Knight, 164 
N.E. 91, 267 Mass. 421. 

Pa.—Commonwealth v. Barnes, 162 
A. 670, 107 Pa.Super. 46. 

42 C.J. p 1319 note 18 [a] (7). 

30. Pa.—Commonwealth v. Debus- 
sey, 49 Pa.Super. 371—Common¬ 
wealth V. Shobert, 49 Pa.Super. 371 
—Commonwealth v. Sweeney, 49 
Pa.Super. 370—Commonwealth v. 
Lynch, 49 Pa.Super. 370—Common¬ 
wealth V. Duffy, 49 Pa.Super. 344. 

Tex.—Blain v. State. 26 S.W. 63, 33 
Tex.Cr. 236. 

Bvideno# of oombSnation 

Although proof of declarations of 
an alleged co-conspirator may not 
be properly admissible when Intro¬ 
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allowed.33 The jurors should have 


duced In evidence, because commun¬ 
ity of design has not been establish¬ 
ed, the error is cured by the subse¬ 
quent Introduction of proof of the 
existence of the conspiracy at the 
time the declarations were made.— 
People v. Putnam, 85 N.T.S. 1066, 90 
App.Div. 125. 

31. N.J.—State v. TTnsworth, 88 A. 
1097, fr5 N.J.I^aw 237, affirming 86 
A. 64, 84 N.J.Law 22. 

32. U S.—Kuhn v. U. S., C.C A.Cal.. 
26 F.2d 463, reversing Jn part and 
denying rehearing 24 F.2d 910, cer¬ 
tiorari denied Lee v. IT. S., 49 S.Ct. 

II, 278 U.S. 605, 73 L.Ed. 633. 

33. U.S.—Metzler v. U. S.. C.C.A.Cal.. 
64 F.2d 203—Smith v. U. S., C.C.A. 
Neb., 267 F. 605, rehearing denied 
269 P. 365, and certiorari denied 41 
S.Ct. 450, 256 U.S. 690, 65 L.Ed. 
1173. 

Col—People V. Stevens, 248 P. 696, 
78 (Tal.App. 395. 

Colo.—Welser v. I’oople, 68 P.2d 643, 
100 Colo. 371. 

D.C.—McNeil V. U. S., 85 P.2d 698. 66 
App.D.C. 199. 

Ga.—Fairfield v. Slate, 118 S.E. 895, 
397, 155 Ga. COO, quoting Corpus 
Juris. 

Ill.—People V. Vahi. 195 N.E. 42. 369 

III. 456, reversing 274 lll.App. 216 
—People V. Nu.sbauni, 158 N.E. 142, 
326 Ill. 518—People v. Shader, 157 
N.E. 225. 326 Ill. 145—People v. 
Drury, 250 lll.App 647, affirmed 
167 N.E. 823, 335 Til. 539. 

Ky.—Jones v. Commonwealth, 60 S. 
W.2d 991. 249 TCy. 502—Diamond v. 
Commonwealth, 85 S.W.2d 664, 237 
Ky. 374. 

Mo.—State v. Benson, 8 S.W.2d 49. 
N.C.—State v. Ritter, 154 S.E. 62, 66, 
199 N.C. 116, (luoting Corpus Juris. 
Tex.—Uarter v. State. Cr.. 116 S.W.2d 
371. 

Utah.—State v. McIntyre, 66 P.2d 
879. 

Wi».—Bianchl v. State, 171 N.W. 689, 
169 Wls. 76. 
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before them and are entitled to consider every fact ultimate fact in issue and which will enable them to 
which has a bearing on and a tendency to prove the come to a satisfactory conclusion.®^ Many facts of 


M. U.S.—‘Shaw V. U. S.. C.C.A.AIa.. 
41 P.2d 26—Thornton v. U. S., C. 
C.A.aa.. 2 F.2d 561. certiorari 
granted 45 S.Ct. 354, 267 U.S. 589. 
69 L.Ed. 801—Wells v. U. S., 
Wash.. 257 P. 605, 168 C.C.A. 655— 
Wallace v. U. S., Ill., 243 P. 300, 
156 C.C.A. 80. certiorari denied 38 
S.Ct. 11. 245 U.S. 650, 62 L.Ed. 531. 

Ala.—Hodges v. State. 113 So. 474. 22 
Ala.App. 144—Johnson v. State. 110 
So. 55. 21 Ala.App. 565—Lancaster 
V. State. 106 So. 609. 21 Ala.App. 
140, certiorari denied 106 So. 617, 
214 Ala. 2. and 106 So. 618. 214 Ala. 
76. 

Ark.—Abston v. State. 242 S.W. 60. 
154 Ark. 59. 

D.O—Beard v. U. S.. 82 P.2d 837. 65 
App.D.C. 231. certiorari denied 56 S. 
Ct. 675. 298 U.S. 655. 80 L.Ed. 1382. 
Ga.—Fkirfleld v. State. 118 S.E. 396. 
397. 155 Ga. 660. quoting Corpus 
Juris. 

12 C.J. p 634 note 53. 

Ivldsuos hsld admissihls ta prosseu- 
tious for ooasplraey 

(1) To advocate reformation or 
overthrow of government, etc., by 
violence and other unlawful means, 
in connection with organization of 
Communist Labor party.—People v. 
Lloyd, 136 N.B. 505, 304 Ill. 23. 

(2) To defraud. 

U.S,—U. S. V. Wexlcr, C.C.A.N.Y., 79 
P.2d 526, certiorari denied Wexler 
V. U. S., 56 S,Ct. 384, 297 U.S. 703, 
80 L.Ed. 991—Rice v. U. S., C.C.A. 
N.T.. 36 F.2d 689, certiorari denied 
60 S.Ct. 246, 281 U.S. 730, 74 L.Ed. 
1146—Hodgskin v. U. S., C.C.A.N. 
Y., 279 F. 86. 

Ill.—^People V. Barnett, 179 N.E. 460, 
347 Ill. 127. 

Md.—Freud v. State, 99 A. 934, 129 
Md. 636. 

Mass.—Commonwealth v. Knight, 164 
N.E. 91. 257 Mass. 421. 

Mich.—People v. Arnold, 9 N.W. 406, 
46 Mich. 268. 

N. J.—State V. Whitman, 102 A. 146, 
91 N.J.Law 348. 

Pa.—Commonwealth v. Adams, 97 Pa. 
Super. 610—Commonwealth v. Alt- 
land. 79 Pa.Super. 43. 

(3) To defraud customers of stock¬ 
brokers. 

U.S.—Kriebel v. U. S., C.C.A.Ill., 8 P. 
2d 692. certiorari denied 46 S.Ct. 
119, 269 U.S. 582, 70 L.Ed. 424, and 
Pommery v. U. S., 46 S.Ct. 120, 269 
U.S. 583. 70 L.Ed. 424. 

Cal.—^People v. Eiseman. 248 P. 716, 
78 Cal.App. 223, error dismissed 
Eiseman v. People of State of Cali¬ 
fornia, 47 S.Ct. 454, 273 U.S. 663, 71 
L.Ed. 828. 

Md.—Gillespie v. State, 127 A. 727, 147 
Md. 46—Newton v. State, 127 A. 
123, 147 Md. 71—Lockhart v. State, 
126 A. 829, 145 Md. 602. 


(4) To use mails to defraud.—U. 
S. V. Hirsch, C.C.A.N.Y.. 74 P.2d 216, 
certiorari denied Hirsch v. U. S., 66 
S.Ct. 663. 295 U.S. 739. 79 L.Ed. 1686. 
rehearing denied 55 S.Ct. 825, 295 U. 
S. 768, 79 L.Ed. 1709—Lewis v. U. S., 
C.C.A.Cal.. 38 F.2d 406—Tank v. U. 
S., C.C.A.Wis.. 8 P.2d 697—Hallowell 
V. U. S., Or.. 263 P. 865, 165 C.C.A. 
346, certiorari denied 39 S.Ct. 390, 
249 U.S. 616, 63 L.Ed. 803, and af¬ 
firmed 268 F. 237, 169 C.C.A. 303, in 
which certiorari is denied 40 S.Ct. 
180. 261 U.S. 669, 64 L.Ed. 413— 
Holsman v. U. S.. C.C.A.Cal., 248 P. 
193, 160 C.C.A. 271, certiorari denied 
Freeman v. U. S.. 39 S.Ct. 258, 249 
U.S. 600, 63 L.Ed. 796. 

(6) To extort money. 

Ark.—Powell v. State. 203 S.W. 26, 
133 Ark. 477. 

Ill.—People V. Walczak, 146 N.E. 660, 
315 111. 49. 

(6) To steal. 

U.S.—Holmes v. U. S.. C.C.A.Tex., 269 
P. 96- 

Mass.—Commonwealth v. Benesch, 
194 N.E. 90.5. 290 Mass. 126—Com¬ 
monwealth v. Coshnear. 194 N.E. 
900, 289 Mass. 616—Commonwealth 
V. McCarthy, 172 N.E. 97, 272 Mass. 
107. 

42 C.J. p 1319 note 18 [a]. 

(7) To give, take, or receive bribes. 
U.S.—Sartain v. U. S., C.C.A.Ga., 16 

P.2d 704—Sabbatlno v. U. S., C.C. 
A.N.Y.. 298 P. 409, certiorari de¬ 
nied Gross V. U. S., 45 S.Ct. 10, 266 
U.S. 638, 69 L.Ed. 482, and Sab- 
batino v. U. S., 46 S.Ct. 90. 266 U. 
S. 602, 69 L.Ed. 462. 

Cal.—People v. Keyes, 284 P. 1096, 
103 Cal.App. 624. hearing denied 
284 P. 1106. 

(8) To conceal assets of bankrupt. 
—Luxenberg v. U. S., C.C.A.W.Va., 
46 F.2d 497, certiorari denied 61 S. 
Ct. 846, 283 U.S. 820, 75 L.Ed. 1436— 
Wolff V. U. S., C.C.A.Mass., 299 P. 
90. 

(9) To conceal from the alien 
property custodian the fact of an in¬ 
debtedness due from defendant to the 
enemy government.—Rumely v. U. S., 
C.C.A.N.T., 293 P. 632, certiorari de¬ 
nied 44 S.Ct. 38. 263 U.S. 713, 68 L. 
Ed. 520. 

(10) To impersonate a United 
I States marshal and thereby obtain 

things of value.—Ferguson v. U. S., 
C.C.A.N.M., 293 P. 361. 

(11) To induce a witness for the 
government to leave the country.— 
Harrington v. U. S., C.C.A.lowa, 267 
P. 97. 

(12) To obstruct the prosecution 
of certain persons for a certain of¬ 
fense.—Wolf v. State, 122 A. 641, 
148 Md. 489. 


(13) To use a forged tender of the 
railroad commission for the trans¬ 
portation of crude oil.—Carter v. 
State, Tex.Cr., 116 S.W.2d 871. 

(14) To violate liquor laws.—Ho¬ 
sier V. U. S., C.C.A.La.. 64 F.2d 657, 
certiorari denied 54 S.Ct. 100, 290 U. 
S. 677, 78 L.Ed. 584—Bonnoyer v. U. 
S.. C.CA.Me., 68 F.2d 93—Coates v. 

U. S., C.C.A.Cal.. 59 F.2d 173—U. S. 

V. De Vasto, C.C.A.N.Y.. 52 P.2d 26, 
78 A.L.R. 386, certiorari denied De- 
vasto V. U. S., 52 S.Ct. 138, 284 U.S. 
678, 76 L.Ed. 673—Wenlgcr v. U. S., 
C.C.A.ldaho, 47 P.2d 692—Ferris v. 

U. S., C.C.A.Cal., 40 F.2d 837—Haifa 

V. U. S., C.C.A.I11., 36 P.2d 1. certio¬ 
rari denied 60 S.Ct. 240, 281 U.S. 727, 
74 L.Ed. 1144—Blakeslee v. U. S., C. 
C.A.R.I., 32 P.2d 16—Gibson v. U. S., 
C.C.A.Wash., 31 F.2d 19, certiorari 
denied 49 S.Ct. 481, 279 U.S. 866, 73 
L.Ed. 1004—Baker v. U. S., C C.A. 
Va., 21 F.2d 903, certiorari denied 48 
S.Ct. 301, 276 U.S. 621, 72 L.Ed. 736— 
Keith V. U. S., C.C.A.Ky., 11 F.2d 933 
—Langley v. U. S., C.C.A.Ky., 8 P.2d 
816, certiorari denied 46 S.Ct. 204, 269 
U.S. 588, 70 L.Ed. 427—Johnson v. 

U. S.. CC.A.W.Va., 5 F.2d 471, cer¬ 
tiorari denied Eick v. U. S., 46 S.Ct. 
101. 269 U.S. 674, 70 L.Ed. 419—Grant 

V. U. S.. C.C.A.Me.. 299 F. 261—Robi- 
lio V. U. S.. C.C.A.Tonn., 291 P. 975. 
certiorari denied 44 S.Ct. 137, 263 U. 
S. 716, 68 L.Ed. 622. 

(16) To violate narcotic laws.— 
Friedman v. U. S , Tenn., 260 P. 388. 
170 C.C.A. 254, certiorari denied 40 
S.Ct. 16, 260 U.S. 671, 63 L.Ed. 1199. 

(16) To violate laws relating to 
the discouragement of enlistments.— 
State V. Townley, 182 N.W. 773, 149 
Minn. 5. 17 A.L.R. 263. 

(17) To violate statute prohibiting 
transportation in interstate com¬ 
merce of kidnaped person.—Laska v. 
U. S.. C.C.A.Okl.. 82 F.2d 672, certio¬ 
rari denied 66 S.Ct. 967, 298 U.S. 689, 
80 L.Ed. 407. 

(18) To wreck bank.—People v. 
Munday, 117 N.E. 286, 280 Ill. 32, re¬ 
versing 204 Ill.App. 24. 

(19) In connection with elections. 
—U. S. V. Pleva, C.C.A.N.T., 66 P.2d 
629—U. S. V. Ryan. D.C.Mo., 23 P. 
Supp. 613. 

Assoolatlon betwssu oo-oousplrators 

(1) In conspiracy prosecution, 
proof of prior acquaintance and asso¬ 
ciation between co-conspirators Is 
competent. 

U.S.—Minner v. U. S., C.C.A.Kan., 67 
F.2d 606. 

Pa.—Commonwealth v. Jermyn, 101 
Pa.Super. 456. 

(2) On a trial for conspiracy, evi¬ 
dence tending to show the relations 
between defendants and the relation 
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no consequence in isolation may be proved because 
of the persuasiveness of their united effect.®® 

The prosecutor has the right to show the whole 
history of the conspiracy from the commencement 
to its conclusion.®® It is no objection that the evi¬ 
dence covers a great many transactions and ex- 
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tends over a long period of time,®^ that it may show 
another crime,®® that the acts, evidence to show 
which is offered, occurred some time before the al¬ 
leged formation of the conspiracy,®® or after its 
termination,^® provided, however, that the facts 
shown have some bearing on and tendency to prove 
the ultimate fact at issue.^^ 


of some of them to acts In further¬ 
ance of the purpose of the alleged 
conspiracy Is properly admitted.—Ja¬ 
cobsen V. U. S.. C.C.A.I11., 272 P. 309. 
certiorari denied Jacobson v. IT. S., 41 
S.Ct. 625. 256 U.S. 703, 65 L.Ed. 1179. 

(3) Evidence as to defendant’s as¬ 
sociation with person who had induc¬ 
ed him to buy automobile is admissi¬ 
ble in prosecution for receiving and 
concealing stolen automobile.—Baugh 
V. U. S., C.C.A.Idaho, 27 P.2d 257. 
certiorari denied 49 S.Ct. 34. 278 U. 
S. 639. 73 L..Ed. 554. 

(4) As showing continued associa¬ 
tion, admission In evidence of memo¬ 
randum pad containing defendant's 
telephone number, found in apart¬ 
ment of coderendant. and admission 
in evidence of check given by wife, 
of another codefendant to defendant, 
is not error.—Allen v. U. S., C.C.A. 
S.C.. 89 P.2d 954. 

12 C.J. p 634 note 53 [e]. 

Character of associates 

In prosecution for conspiracy to 
u.se mails to defraud, testimony dis¬ 
closing unsavory reputation of man 
engaged to operate defendants’ in¬ 
vestment business is admissible.— 
Vause V. U. S.. C.C.A.N.Y.. 5;i F.2d 
346, certiorari denied 52 S.Ct. 37, 284 
U.S. 661, 76 L..Ed. 560, 
rinaiiclal condition of defendants is 
admissible 

U.S.—Campanelli v. U. S., C.C.A.Cal., 
1.3 F.2d 750. 

Colo.—Ilclser v. People, 68 P.2d 543, 
100 Colo. 371. 

Ill.—People V. Link, 6 N.E 2d 201, 
365 in.App. 206, affirming 2S2 111. 
App. 520. 

Mass.—Commonwealth v. Mulrey, 49 
N.E. 91, 170 Mass. 103. 

N.Y.—People v. Connolly, 171 N.E. 
393, 253 N.Y. 330, affirming 237 N. 
y.S. 303, 227 App.Div. 167—People 
V. Seely, 237 N.Y.S. 338. 

12 C.J. p 634 note 53 fhj. 

35. Mass.—Commonwealth v. Dyer, 
138 N.E. 296, 243 Mass. 472, certio¬ 
rari denied Dyer v. Commonwealth 
of Massachusetts. 43 S.Ct. 700, 262 
U.S. 751, 67 L.Ed. 1214. 

39 ^ U.S.—U. S. V. McGuire, C.C.A.N. 
Y., 64 P.2d 486, certiorari denied 
McGuire v. U. S.. 54 S.Ct. 63. 290 
U.S. 645. 78 L.Ed. 560. and Mann v. 
U. S., 54 S.Ct. 70, 290 U.S. 646, 78 
L.Ed. 660. 

Oa. —^Fairfield v. State, 118 S.E. 396, 
397, 166 Qa. 660, quoting Oorpns 
7nzis. 


Ill.—^People v. Nusbaum. 168 N.E. 
142, 326 Ill. 618. 

Pa.—Commonwealth v. Rothensies, 
64 Pa.Super. 395, affirmed 100 A. 
828, 266 Pa. 337. 

12 C.J. p 636 note 54. 

37. Cal.—People v. Stevens. 248 P. 
696, 700, 78 Cal.App. 895, quoting 

Oorpns Jnris. 

Ga.—Fairfield v. State, 118 S.E. 395, 
397, 155 Oa. 660, quoting Corpus 
Juris. 

12 C.J. p 635 note 55. 

38. Cal.—People v. Stevens, 248 P. 
696. 700. 78 Cal.App. 396, quoting 

Oorpns Jnris. 

Ga.—Fairfield v. State. 118 S.E. 39.5, 
397, 165 Ga. 660, quoting Oorpns 
Jnris. 

Ky'.—.Alsbrook v. Commonwealth, 60 
S.W.2d 22. 243 Ky. 814. 

12 C.J. p 635 note 56. 

39. U.S.—Beeson v. U. S., C.C.A.Ind.. 
90 P.2d 720—Taylor v. U. S., C.C. 
A.Ga., 80 F.2d 604, certiorari de¬ 
nied 56 S.Ct. 603, 297 U.S. 708, 80 
L.Ed. 995-Pelgenbutz v. U. S., C.C. 
A.Mo., 65 F.2d 122—Metzler v. U. 
S., C.C.A.Cal., 64 P.2d 203—Llsan- 
sky V. IT. S., C.C.A.Md., 31 F.2d 846, 
67 A.L.R. 67, certiorari denied 49 
S.Ct. 614, 279 U.S. 873. 73 L.Ed. 
1008—Gibson v. U. S., C.C.A.Wash., 
31 F.2d 19, certiorari denied 49 S. 
Ct. 481, 279 U.S. 866, 73 L.Ed. 1004 
—Vendettl V. U. S., C.C.A.Wash., 
27 F.2d 856, 858, certiorari denied 
49 S.Ct. 94, 278 U.S. 650, 73 L.Ed. 
661, citing Oorpns Jnris —Goldberg 
V. U. S., C.C.A.Mass., 296 F. 447— 
Hodgskin v. U. S., C.C.A.N.Y., 279 
F. 85. 

Cal.—People v. Stevens, 248 P. 696, 
700, 78 Cal.App. 395, quoting Oor¬ 
pns Juris —People v. Beck, 213 P. 
61. 61 Cal.App. 417. 

D.C.—Moder v. U. S., 64 P.2d 703, 62 
App.D.C. 66, certiorari denied Ca- 
parrotta v. U. S., 53 S Ct. 660, 289 
U.S. 739, 77 L.Ed. 1486. 

Ill.—People V. Raymond, 130 N.E. 
329. 296 Ill. 659. 

Mass.—Commonwealth v. Benesch, 
194 N.E. 905, 290 Mass. 125. 

N.J.—State V. Simon, 174 A. 867, 113 
N.J.Law 521. citing Oorpns Juris. 
12 C.J. p 635 note 57. 

Acts barred by limitations 

(1) Under an indictment for con¬ 
spiracy, evidence of overt acts, al¬ 
though committed prior to the period 
of limitation, may be considered as 
bearing on the question of conspir¬ 
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acy.—Baker v. U. S., C.C.A.Okl.. 176 
F. 283. 

(2) In a prosecution for conspir¬ 
acy, transactions occurring more 
than a year before beginning of 
prosecution were admissible, subject 
to exception, although they did not 
Justify conviction, unless followed 
up with proof that such acts con¬ 
tinued up to within a year of date of 
presentment.—Archer v. State, 126 A. 
744, 145 Md. 128. 

(3) In prosecution for conspiracy 
to defraud insurance companies, tes¬ 
timony disclosing material matters 
which occurred more than two years 
prior to indictment is admissible.— 
Commonwealth v. Girardot, 163 A. 
362, 107 Pa.Super. 274. 

Pacts prior to snaotmont of law vio¬ 
lated 

(1) Although evidence of the or¬ 
ganization of an association, defend¬ 
ant’s control thereof, and the meth¬ 
ods of its operation before the enact¬ 
ment of the Espionage Act, Comp.St. 

1918, Comp.St.Suppl.Annot.l919 fiS 
10212a-10212h, was Inadmissible to 
show an intent to violate that act, 
such evidence was admissible in a 
prosecution for conspiring to violate 
the act to show defendants’ posses¬ 
sion and knowledge of the use of the 
means by which the act could be vio¬ 
lated; and correspondence, newspa¬ 
per articles, and pamphlets antedat¬ 
ing passage of that act, but which 
contemplated its passage and declar¬ 
ed a purpose to violate and obstruct 
It when passed, were admissible as 
bearing directly on criminal Intent. 
—St. John V. U. S., C.C.A.Ill., 268 P. 
808—Haywood v. U. S., C.C.A.Ill., 268 
F. 795, certiorari denied 41 S.Ct. 449, 
256 U.S. 689. 66 L.Ed. 1172. 

(2) In prosecution for conspiracy 
to violate National Motor Vehicle 
Theft Act, Comp.St.SuppI.Annot.l923 
99 l()418b—10418f, evidence of overt 
acts occurring before October 29, 

1919, when act took effect, is admis¬ 
sible under the rule that conspiracy 
may be established by proof of at¬ 
tendant facts and circumstances 
raising natural inference that de¬ 
fendants were engaged In unlawful 
conspiracy.—Nyquisl v. U. S., C.C.A. 
Mich., 2 F.2d 504, certiorari denied 
45 S.Ct. 508. 267 U.S. 606, 69 L.Ed. 
810. 

40. Ill.—People v. Looney, 146 N.E, 

365, 314 Ill. 160—People v. Ray¬ 
mond, 130 N.E. 329, 296 Ill. 699. 

41. U.S.—Ford v, U. S., Cal., 47 A 
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Much discretion is left to the trial court in a case 
depending on circumstantial evidence, and its ruling 
will be sustained if the testimony which is admitted 
tends even remotely to establish the ultimate fact.^2 
This latitude, however, will not be extended so as 
to embrace collateral facts not pertinent or relevant 
to the matter in issue,^3 and where there is nothing 


to connect the matters with the conspiracy the evi¬ 
dence is inadmissible.^^ 

On behalf of accused, any competent evidence is 
admissible to meet the accusations of the state,^® 
but irrelevant, immaterial, and incompetent ev¬ 
idence is properly excluded.^® The same rule 


Ct. 631, 273 U.S. 593. 71 L.Ed. 793, 
affirming, C.C.A., 10 P.2d 339, cer¬ 
tiorari granted 46 S.Ct. 476, 271 U. 
S. 652, 70 L..Ed. 1133. 

Cal.—People v. Eiseman, 248 P. 716, 
78 Cal.App. 223. error dismissed 
Eiseman v. People of State of Cali¬ 
fornia. 47 S.Ct. 454, 273 U.S. 663. 71 
L.Ed. 828—People v. Stevens, 248 
P. 696, 700, 78 Cal.App. 395, quoting 
Oorpns juris. 

Oa.—Fairfield v. State, 118 S.E. 395, 
397. 155 Qa. 660. quoting Oorpns 
Juris. 

Okl.—Hollingshead v. State, 207 P. 
104, 107, 21 Okl.Cr. 306, citing Cor¬ 
pus Juris. 

12 C.J. p 635 note 58. 

42. U.S.—Walker v. U. S., C.C.A.Mo., 

93 F.2d 383, affirming U. S. v. 
Buck. D.C., 18 F.Supp. 213, certio¬ 
rari denied Walker v. U. S.. 58 S.Ct. 
642. 303 U.S. 644, 82 L.Ed. 1103. 
rehearing denied 58 S.Ct. 755. 303 

U. S. 668. 82 L.Ed. 1124, certiorari 

denied Drummond v. U. S., 68 S.Ct. 
642, 303 U.S. 644. 82 L.Ed. 1103. re¬ 
hearing denied 58 S.Ct. 756, 303 U. 
S. 668, 82 L.Ed. 1124—U. S. v. 
HIrsch, C.C.A.N.Y., 74 F.2d 215. 

certiorari denied Hirsc'h v. U. S., 55 
S.Ct. 653. 295 U.S. 739, 79 L.Ed. 
1686, rehearing denied 55 S.Ct. 825. 
295 U.S. 768, 79 L.Ed. 1709—Vausc 

V. U. S., C.C.A.N.y, 53 P.2d 346, 
certiorari denied 62 S.Ct. 37. 284 U. 
S. 661, 76 L.Ed. 560—Shaw v. U. S., 
C.C.A.Ala.. 41 P.2d 26—Nee v. U. 

S., C.C.A.Pa., 267 F. 84. 

Ark.—Abston v. State, 242 S.W. 60, 
154 Ark. 59, 

Ga.—Fairfield v. Stale, 118 S.E. 395, 
397, 155 Ga. 660, quoting Ckirpus 
Juris. 

Ill.__People V. Drury, 167 N.E. 823. 
335 Ill. 539, affirming 250 Ill.App. 
647—People v. Link. 6 N.E.2d 201, 
365 Ill.App. 266, affirming 282 111. 
App. 520. 

N.y. —People v. Connolly, 171 N.E. 
393, 253 N.Y. 830, affirming 237 N. 
Y.S. 303, 227 App.Div. 167—People 
V. Seely, 237 N.Y.S. 338. 

Wifl. —Bianchi v. State, 171 N.W. 

639, 169 Wia. 75. 

12 C.J. P 636 note 59. 

Bvidsnos bsld rsmots 

(1) Deputy’s testimony us to what 
occurred after he had seized load of 
liquor under sheriff’s instructions 
was properly excluded as too remote 
in prosecution of sheriff for con¬ 
spiracy to smuggle liquor into Unit¬ 
ed States. — Clark v. U. S., C.C.A.Ga.. 
61 F.2d 409. 


(2) In prosecution for conspiracy 
between Dec. 1, 1929, and Dec. 7, 
1931, to steal by misrepresenting val¬ 
ue of stock and withholding informa¬ 
tion that it could not be resold with¬ 
out first offering it to directors at 
book value, admission of testimony 
that a purchaser offered stock to the 
company in March, 1931, was held re¬ 
mote from issues, but not substan¬ 
tially harmful. — Commonwealth v. 
Co.shnear, 194 N.E. 900, 289 Mass. 
616. 

43. U.S.—Minner v. U. S., C.C.A. 
Kan., 67 P.2d 506—Shimi Miho v. 
U. S., C.C.A.Cal.. 57 F.2d 491—Wen- 
iger v. U. S., C.C.A.Idaho. 47 F.2d 
692—Tofanelli v. U. S.. C.C.A.Cal., 
28 F.2d 581—Cooper v. U. S., C.C.A. 
Iowa, 9 F.2d 216. 

Ill.—People v. Looney. 145 N.E. 365, 
314 III. 150—People v. Munday, 117 
N.E. 286, 280 Ill. 32, reversing 204 
Ill.App. 24. 

Ky.—Newton v. Commonwealth. 60 S. 

W.2d 18. 244 Ky. 41. 

Mass.—Commonwealth v. Perry, 142 
N.E. 840. 248 Mass. 19. 

Mi<’h.—Crippen v. ('’hatterton, 200 N. 

W. 163, 228 Mich. 532. 

N.J.—State V. Liebowitz, 169 A. 523, 
12 N.J.Misc. 73. 

N.Y.—People v. Silverman, 297 N.Y. 
S. 449, 252 App.Div. 149, reversing 
People v. Singer, 295 N.Y.S. 874— 
People v. Doyle. 177 N.Y.S. 641, 107 
Misc. 268, 37 N.Y.Cr. 487. 

12 C.J. p 636 note GO—42 C.J. p 1319 
note 18 [b]. 

44. U.S.—Minner v. U. S., C.C.A. 
Kan., 57 F.2d 506. 

Ill.—People v. Looney, 145 N.E. 366, 
314 Ill. 150. 

45h Pa.—Commonwealth v. Gormley, 
78 Pa.Super. 294. 

Evldonoa bald admissible or errone¬ 
ously rejected 

(1) In prosecution for conspiracy 
to defraud United States by agree¬ 
ment to sell gold to mint by falsely 
concealing in required affidavit true 
origin of gold.—Hills v. U. S., C.C.A. 
Cal., 97 F.2d 710. 

(2) In prosecution under Code 1907 
S 7388, prohibiting abuse, etc., of any 
person to force a confession or se¬ 
cure promise to leave the vicinity.— 
Love V. State, 76 So. 189, 16 Ala.App. 
44. 

(3) In prosecution for conspiracy 
in obtaining money from city.— 
White V. People, 246 P. 849, 79 Colo. 
261. 


(4) In prosecution for conspiracy 
to defraud note holders under mort¬ 
gages.—State v. Parker, 158 A. 797. 
114 Conn. 354. 

(6) In prosecution for conspiracy 
to blackmail.—^Webster v. State, 190 
N.E. 52, 206 Ind. 431. 

(6) In prosecution for conspiracy 
to defraud customers of defendant 
operating blind pools.—^Newton v. 
Stale, 127 A. 123. 147 Md. 71. 

(7) In conspiracy to induce pur¬ 
chase of stock.—Ijemke v. First Nat. 
Bank. 208 N.W. 946, 190 WIs. 228. 

(8) On the trial of an indictment 
for conspiracy to make false election 
returns, and making such false re¬ 
turns.—Commonwealth v. Gormley, 
77 Pa.Super. 298. 

46. Svldnioa properly excluded 

(1) In prosecution for conspiracy 
to violate liquor laws.—Hosier v. U. 

S., C.C.A.La., 64 P.2d 657, certiorari 
denied 64 S.Ct. 100. 290 U.S. 677, 78 
L.Ed. 684—Shaw v. U. S., C.C.A.Ala., 
4; F.2d 26. 

(2) In prosecution for con.splracy 
to misapply county fund.s.—State v. 
Shipman. 163 S.E. 657. 202 N C. 618. 

(3) In prosecution for conspiracy 
to steal.—Commonwealth v. Coshnear, 
194 N.E. 900, 289 Maa.s. 616. 

(4) In prosecution for conspiring 
by force to obstruct, hinder, and de¬ 
lay the joint resolution declaring a 
slate of war to exist.—Wells v. U. 

S., C.C.A.Wash., 257 F. 606, 168 C.C. 
A. 555. 

(5) In a prosecution for conspiracy 
to conceal a.ssel.s from a trustee in 
bankruptcy.—Jollit v. U. S., C.C.A. 
Ala., 285 F. 209, certiorari denied 
Sallba v. U. S., 43 S.Ct. 619, 261 
U.S. 624. 67 L.Ed. 832. 

(6) In prosecution for conspiracy 
to extort.—State v. McIntyre, Utah, 
66 P.2d 879. 

(7) In prosecution for conspiracy 
to defraud. 

U.S.—Harris v. U. S., C.C.A.Wash., 
48 F.2d 771—Llsansky v. U. S., 
C.C.A.Md.. 31 P.2d 846, 67 A.L.R. 
67. certiorari denied 49 S.Ct. 514, 
279 U.S. 873, 73 L.Ed. 1008—Nel¬ 
son V. U. S., C.C.A.Ark.. 16 F.2d 
71—Rossi V. U. S., C.C.A.Or., 278 
F. 349. 

Md.—Pickman v. State, 186 A. 120, 
170 Md. 421—Lockhart v. State, 126 
A. 829, 145 Md. 602. 

N.J.—State V. Gregory, 107 A. 469, 
98 N.J.Law 206—State v. Taylor, 
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§ 92 


of exclusion applies to evidence which is too rc- 
mote.^'^ 

c. Testimony of Oo-Oonspirators 

Testimony of co-conspirators is admissible. 

A co-conspirator is an accomplice and, althougfh 
uncorroborated,^® is always a competent witness.^® 

d. Overt Acts 

Proof of overt acts Is admissible. 

Althougfh in the absence of statutory changes it 
is not necessary for the purpose of rendering a per¬ 
son criminally liable to prove that any overt acts 
were done in pursuance of the conspiracy, the com¬ 
mon-law ofTense being complete when the combina¬ 
tion was formed and the agreement entered into,®® 
such acts may, nevertheless, be shown since from 
them an inference may bt drawn as to the existence 
and object of the conspiracy.®^ It sometimes oc¬ 
curs that a conspiracy can be proved in no other 
way.®- Such acts, to furnish proof of the conspira¬ 
cy, need not ihemselvcs be substantive offenses.®® 
Evidence of the commission of overt acts is also ad¬ 
missible for the purpose of showing the time up to 


which the conspiracy continued.®^ In the federal 
courts the prosecution is not limited to proof of 
overt acts which are specifically charged.®® Where, 
by statute, an overt act is made essential to a con¬ 
viction for conspiracy, evidence of acts committed 
prior to the formation of the conspiracy is not ad¬ 
missible t© establish the commission of the offense.®® 
It is not competent to prove a specified overt act 
wholly disconnected with, independent of, and hav¬ 
ing no relevancy to, the act charged in the indict¬ 
ment.®'^ Where the indictment alleges the prepara¬ 
tion and signing of a statement as the overt act, the 
statement is admissible in evidence.®* 

e. Collateral Connecting Facts 

Collateral facts with which the accused was con¬ 
nected may be shown for the purpose of showing his in¬ 
tent, purpose, design, or guilty knowledge. 

Where the guilt of a party depends on the in¬ 
tent, purpose, or design with which an act is done, 
or on his guilty knowledge therct)f, collateral facts 
in which he bore a principal part may be examined 
into for the purpose of establishing such guilty in¬ 
tent, design, purpose, or knowledge.®* It is suffi- 


107 A. 423, 93 N.J Law 159, revers- 
In*? 104 A. 709, 92 N J.Lnw 135— 
State V. Whitman, 102 A. 146. 91 N. 
J.Law 348. 

Pa.—Commonwealth v. Barnes, 162 A. 
670, 107 Pa.Super. 46. 

47. U.S.—Sears v. U. S., C.C.A. 
Mass.. 264 K. 257. 

48. U.S.—TT S? V. MeKfM', C.C.Mo., 
26 F.C'as.No.in.eSG, 3 Dill 546. 

12 C.J. p 636 nal<* 62. 

49. U.S.—Wnldeck v. U. S.. C.C.A. 
Ind., 2 F.2il 243. 

12 C.J. p 636 note 63. 

Testimony held admissible 

In prosecution for con.spiraey to 
defraud, testimony of rodefendant, 
who had pleaded guilty, as to eonver- 
snlion had with defendant prior to 
formation of conspiracy, is admissi¬ 
ble to show circumstances under 
which defendants came together and 
engaged in the business which ulti¬ 
mately became subject of conspiracy. 
—Commonwealth v. Berman, 181 A. 
244. 119 Pa.Super. 315. 

50. Pa.—Commonwealth v. Blue- 
.stone, 47 Pa.Super. 60. 

12 C.J. p 636 note 65. 

»1. U.S.—Blumenthal v. U. S., C.C.A. 

Minn., 88 F.2d 522—Marx v. U. S.. 
C.C.A.Minn., 86 F.2d 245—Freed¬ 
man V. U. S., C.C.A.Ma.ss., 64 F. 
2d 661, certiorari denied 54 S.Ct. 
60, 290 U.S. 642, 78 L.13d. 557- 
Safarik v. U. S., C.C.A.Neb., 62 F.2d 
892, rehearing denied 63 F.2d 369— 
Rich V. U. S., C.C.A.Me.. 62 F.2d 
638, certiorari denied 53 S.Ct. 665, 
289 U.S. 736, 77 L.Ed. 1483—Asglll 


• V. TT. S., C.(\A.Va., 60 F.2d 780— 
Schneider v. U. S.. C.C.A.N.J.. 57 F. 
2d 454—Dahly v. U. S., CC.A.Minn., 
50 F.2d 37—Harvey v. U. S., C.(\ 
A.N.T., 23 P.2d 561—Langley v. 
U. S.. C.C.A.Ky.. 8 F.2d 816, <*ertio- 
rnri denied 46 S.Ct. 204, 269 U.S. 
5'S8, 70 L.Ed. 427. 

Cal.—People v. Collier. 296 P. 898, 
111 Cal.App. 215, modified on other 
grounds People v. Shurtb'fT, 299 P. 
92. 113 Cal.App. 739. 

Colo.—Helser v. People, 68 P.2d 543, 
100 Colo. 371. 

D.C.—Hoeppel v. U. S.. 85 F.2d 237. 
66 App.D.C. 71, eertiornri denied 
57 S.C'’!. 19, 299 U.S. 557, 81 L.Kd. 
410, motion denied 57 S.Ct. 12.”>, 
rehearing denied 57 S.Ct. 188, 299 
U.S. 622. 81 L.Ed. 458. 

Ill.—People V. Simos, 178 N E. 188, 
346 111. 226, affirming 259 Ill.App. 
253. 

Iowa.—State v. Paden, 202 N.W. 105, 
199 Iowa 383. 

Minn.—State v. Townley, 182 N.W. 

773, 149 Minn. 6, 17 A.L.R. 253. 
N.J.—Stale V. Greenberg, 144 A. 618. 
619, 105 N.J.Law 383, citing Cor- 
pns Juris, and affirming State v. 
Gallagher, 142 A. 365, 6 N.J.Mlsc. 
631. 

12 C.J. p 636 note 66. 

Order of admieslon 

In conspiracy prosecution, where 
state relied on four transactions, 
transactions other than first were not 
inadmissible because evidence at that 
point did not establish prima facie 
case.—State v. Blackledge, 243 N.W. 
634, 216 Iowa 199. 
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52. N.J.—State v. Greenberg, 144 A, 
618, 619. 105 N.J.Law 383, citing 
Corpus Juris, and affirming State 
V. Gallagher, 142 A. 365. 6 N.J. 
Misc. 631 

12 C.J. p 637 note 67. 

53. D.C.—Hoeppf‘1 v. U. S., 85 F.2d 
237, 66 App.D.C. 71. certiorari de¬ 
nied 57 S.Ct. 19. 299 U.S. 557, 81 
L.Ed. 410, motion denied 57 S.Ct. 
123, rehearing denied 57 S Ct. 188, 
299 U.S. 622, 81 L.Ed 458. 

54. Wash.—State v. Mardeslch, 140 
P 573, 79 Wash. 204. 

55. U.S—U. S. V. Hosier, D.C.La., 
50 F.2d 971-—Baker v. U. S., C.C.A. 
Okl., 276 F. 2X3—Friedman v. U. S.. 
Tenn.. 260 F. 388, 170 C.C.A. 254. 
certiorari denied 40 S.Ct. 15. 250 

U. S. 671. 63 L.Ed. J199—McKnlghl 

V. U. S., Okl., 252 F. 687, 164 C. 
C.A. 627, certiorari donic^d 39 S.Ct. 
388, 249 U.S. 614, 63 L.Ed. 802. 

12 C.J. p 637 note 70. 

56. U.S.—Jay v. U. S., C.C.A.Okl., 
35 F.2d 553. 

12 C.J. P 637 note 72. 

67. Ill.—People v. Simos. 178 N.E. 
188, 345 Ill. 226, affirming 259 111. 
App. 253. 

N.Y.—People v. Briekner, 16 N.Y.S. 
628, citing People v. Squire, 6 N. 
Y.Cr. 475—People v. Kerr, 6 N.Y. 
Cr. 406. 

58. Cal.—I’eople v. Martin, 300 P. 
130. 114 Cal.App. 392. 

59. U.S.—Piquett v. U. S.. C.C.A.Ill., 
81 F.2d 75, certiorari denied 66 S. 
Ct. 749. 298 U.S. 664, 80 L.Ed. 1388 
—^Hoffman v. U. S., C.C.A.C 0 I 0 ., 68 
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cient that such collateral facts have some connec¬ 
tion with each other as a part of the same plan or 
as induced by the same motive,®® and it is immate¬ 
rial that they show the commission of other 
crimes.® 1 Taken by themselves, the acts of a con¬ 
spiracy are rarely of an unequivocally guilty char¬ 
acter, and they can only be properly estimated when 
connected with all the surrounding circumstances.®^ 

Limited by bill of particulars. A bill of particu¬ 
lars in a criminal case limits and makes specific the 
charge to be proved and narrows the evidence to the 
specifications.®® 


§ 93. Weight and Sufficiency of Evidence 

a. In general 

b. Testimony of co-conspirators 

a. In General 

Quilt of one accused of conspiracy must be estab¬ 
lished beyond a reasonable doubt; but circumstantial 
evidence alone may be sufficient to sustain a conviction. 

It is essential that the corpus delicti, which, in 
the case of a conspiracy to commit an offence, 
is the conspiracy to do the act, be sufficiently 
established.®^ Every essential fact necessary to 
constitute the conspiracy charged must be proved 
by sufficient evidence,®® including the necessary in- 


P.2d 101—Metzler v. U. S., C.C.A. 
Cal., 64 P.2d 20.^—Westfall v. U. S.. 
C.C.A.Ohio. 2 F.2d 973—Wells v. 
U. S.. Wash.. 257 F. 605, 168 C.C.A. 
555. 

Cal.—^People v. Collier, App., 296 P. 
898. Ill Cal.App. 216. modified on 
other grounds Pacific v. Shurtleff. 
299 P. 92, 113 Cal.App. 739. 

Colo.—Helser v. People, 68 P.2d 543. 
552, 100 Colo. 371, quoting Corpus 
Juris. 

Conn.—State v. Murphy, 1 A.2d 274, 
124 Conn. 654. 

Ill.—People V. Mangano. 188 N.E. 476, 
354 Ill. 329—People v. Stavrakas. 
167 N.E. 852, 336 Ill. 670—People 
v. Donahoe, 117 N.E. 106, 279 Ill. 
411, affirming 198 Ill.App. 1. and 
error dismissed and certiorari de¬ 
nied Donahoe v. People of State 
of Illinois. 39 S.Ct. 491, 250 U.S. 
634, 63 L.Ed. 1181. 

Miss.—King v. State, 86 So. 339, 340, 
123 Miss. o32, quoting Corpus Ju¬ 
ris. 

Okl.—Perkins v. State. 250 P. 644, 
646, 36 Okl.Cr. 279, citing Corpus 

Juris. 

Bvidencs hold admissihls 

(1) In a prosecution for conspiring 
to violate the Alien Land Law.— 
People v. Cockrill, 216 P. 78. 62 Cal. 
App. 22, affirmed Cockrill v. People 
of State of California. 45 S.Ct. 490. 
268 U.S. 258, 69 L.Ed. 944. 

(2) In a prosecution for conspira¬ 
cy to deal illegally in narcotic drugs. 
—Nee V. U. S.. C.C.A.Pa., 267 P. 84. 

(3) In a prosecution for conspiracy 
to violate liquor laws.—Valli v. U. 
S., C.C.A.MaBs.. 94 F.2d 687, cer¬ 
tiorari granted 58 S.Ct. 760, 303 U.S. 
682, 82 L.Ed. 1092—Allen v. U. S.. C 
C.A.Ind.. 4 P.2d 688, certiorari de¬ 
nied Hunter v. U. S.. 45 S.Ct. 352, 
267 U.S. 697. 69 L.Ed. 806. Mullen 
V. U. S., 46 S.Ct. 363, 267 U.S. 598, 
69 L.Ed. 806, and Johnson v. U. S., 
45 S.Ct. 609, 268 U.S. 689, 69 L.Ed. 
1168—Goodfriend v. U. S.. G.C.A.Ida- 
ho, 294 F. 148. 

(4) In a prosecution for conspiracy 
to furnish punch boards and other 
gaming devices to saloons and houses 


of prostitution, and to protect such 
places from police interference.—Peo¬ 
ple V. Looney. 146 N.E. 365, 314 Ill. 
150. 

(5) In a prosecution for conspiracy 
to sink a vessel in navigable waters 
of the United States.—^Wlerse v. U. 
S.. S.C., 252 P. 436, 164 C.C.A. 369, 
certiorari denied 39 S.Ct. 10, 248 U. 
S. 568, 63 L.Ed. 425. 

(6) In a prosecution for conspiracy 
to make fraudulent count and re¬ 
turn of votes in congressional elec¬ 
tion.—^Walker v. U. S., C.C.A.Mo., 93 
F.2d 383, affirming U. S. v. Buck, D. 
C., 18 F.Supp. 213, certiorari denied 
Walker v. U. S., 68 S.Ct. 642, 303 

U. S. 644, 82 L.Ed. 1103, rehearing de¬ 
nied 68 S.Ct. 766, 303 U.S. 668, 82 L. 
Ed. 1124, certiorari denied Drummond 

V. U. S., 68 S.Ct. 642, 303 U.S. 644. 
82 L.Ed. 1103, rehearing denied 68 
S.Ct. 766, 303 U.S. 668, 82 L.Ed. 1124. 

(7) In a prosecution for conspiracy 
to obstruct Justice.—^Klecka v. State, 
131 A. 29, 149 Md. 128—Wolf v. State, 
122 A. 641, 143 Md. 489. 

I (8) In a prosecution for conspiracy 
I to defraud. 

U.S.—Bergera v. U. S., C.C.A.Utah, 
297 P. 102—Hamburg-American 
Steam Packet Co. v. U. B., N.Y., 
260 P. 747, 163 C.C.A. 79, certio¬ 
rari denied Hamburg-Amerikan- 
Ische-Packetfahrt Aktien-Gesell- 
Bchaft v. U. S., 38 S.Ct. 333, 246 U. 
S. 662, 62 L.Ed. 927. 

N.Y.—People v. Connolly, 171 N.E. 
393, 263 N.Y. 330, affirming 237 N. 
Y.S. 303, 227 App.Div. 167—Peo¬ 
ple v. Seely, 287 N.Y.S. 888. 

N.C.—State v. Batts, 188 S.E. 99, 210 
N.C. 659. 

Pa.—Commonwealth v. Bonnem, 96 
Pa. Super. 496. 

(9) In a prosecution for conspiring 
to use a forged tender of the railroad 
commission for the transportation of 
crude oil.—Carter v. State. Tex.Cr., 
116 S.W.2d 871. 

0Ol Colo.—^Helser v. People, 68 P.2d 
648, 662, 100 Colo. 871, quoting Cor¬ 
pus Joxls. 

Miss.—King v. State, 86 So. 889, 840, 
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123 Miss. 632, quoting Corpus Ju¬ 
ris. 

12 C.J. p 637 note 74. 

Consplrsoy to swindle public geu- 
erally may be shown.—Stale v. Beau- 
cloigh, 4 S.W. 666. 92 Mo. 490. 

61. Colo.—Helser v. People, 68 P.2d 
643, 552, 100 Colo. 371, quoting 

Corpus Juris. 

N.J.—State v. Continental Purchas¬ 
ing Co., 195 A. 827, 831, 119 N.J. 
Law 257, citing Corpus Jhrls. 

Okl.—Boultinghouac v. State. 218 P. 
173, 174. 24 Okl.Cr. 369. citing Cor¬ 
pus Juris. 

12 C.J. p 637 note 76. 

68. Miss.—King v. State. 86 So. 339, 
340. 123 MiB.s. 632. quoting Corpus 
Juris. 

12 C.J. p 637 note 76. 

63. Ill.—McDonald v. People, 18 N. 
E. 817, 126 Ill. 150, 9 Am.S.R. 547. 

12 C.J. p 637 note 77. 

64. N.C.—State v. Andereon, 182 S. 
E. 643. 208 N.C. 771. 

66. U.S.—U. S. v. Kantor, C.C.A.N. 

Y., 78 F.2d 710—U. S. v. Byers, C. 
C.A.N.Y., 73 F.2d 419. 

Evldenoe held sufioleut to show 

(1) Jurisdictional facts.—Costal v. 
U. S., C.C.A.Ohio, 13 F.2d 843. 

(2) Accused’s ownership of house. 
—Cox v. State. 272 S.W. 490, 100 
Tex.Cr. 172. 

(3) Corporate existence of insur¬ 
ance company alleged to have been 
defrauded.—People v. Barnett, 179 
N.E. 460. 347 Ill. 127. 

(4) Failure to register stills as 
purpose of conspiracy.—Schneider 
U. S., C.C.A.N.J.. 67 P.2d 454. 

(6) Falsity of representations. 

Cal.—People v. Harden, 58 P.2d 676, 
14 Cal.App.2d 489—People v. Hall, 
23 P.2d 788, 133 Cal.App. 40. 

Ill.—^People v. Carmen, 11 N.E.2d 397, 
867 Ill. 326, affirming 9 N.E.2d 981. 
291 Ill.App. 899. 

(6) Identity of person conspired 
against.—^People v. Seefeldt. 141 N. 
E. 829, 310 Ill. 441. 

(7) Lawful ownership of whisky 
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tent®® or motive,®'^ and the commission of the overt confederation or agreement between two or more 
act®* within the period of limitations;®® and the ev- persons,*^® and that at least two of the persons 
idence must sufficiently establish the existence of a charged committed the offense.^^ To establish suf- 


in prosecution for conspiracy to steal 
such whisky.—People v. Bailey. 266 
P. 281. 82 Cal.App. 700. 

(8) Name of person whose face 
conspirators intended to mutilate.— 
State V. Vetrano. 117 A. 460, 121 Me. 
368. 

(9) Ownership of building dam¬ 
aged by breaking of window.—People 
V. Stavrakas. 167 N.E. 862. 335 Ill. 
670. 

(10) That accused knew premises 
he attempted to burn were insured. 
—People V. Calazza, 215 P. 80, 61 Cal. 
App. 505. 

(11) That strike was called in pur¬ 
suance of conspiracy.—People v. See- 
feldt, 141 N.E. 829, 310 Ill. 441. 

(12) The character, content, and 
intended use of liquor.—Sohliefer v. 
U. S.. C.C.A.N.J.. 288 P. 368, certio¬ 
rari denied 43 S.Ct. 703, 262 U.S. 756, 
67 KEd. 1218. 

(13) Single continuing con.spiracy. 
—Johnson v U. S., O.C.A.Wash., 62 
F.2d 32—Scnffldi v. U. S.. C.C.A.Ma.ss.. 
37 F.2d 203. 

(14) In prosecution for conspiracy 
to violate statute prohibiting ship¬ 
ments, in interstate commerce, of 
packages of alcoholic liquor unless 
packages are labeled on outside cov¬ 
er so as to show name of consignee 
and nature and quantity of contents, 
undisputed evidence that intoxicating 
liquor was transported by common 
carrier.—Blumenthal v. U. S., C.C.A. 
Minn., 88 F 2d 522. 

Xvlde&oe BUficient to warrant infor- 
enoBB 

(1) That defendants had knowledge 
of contents of false tax rcturn.s.— 
Cooper V. U. S., C.C.A.Iowa, 9 F.2d 
216. 

(2) That conspiracy was formed in 
Brooklyn, in the Eastern district of 
New York, where accused was tried. 
— Covelli V. U. S.. C.C.A.N.Y., 289 
F. 791. 

XSvldonoe held Inenfflcient to ehow 

(1) Agreement to commit felony.— 
Perry v. State, 92 S.W.2d 442, 130 
Tex.Cr. 74. 

(2) Conspiracy to injure and intim¬ 
idate voters at general election for 
both state and federal offices, there 
being no evidence that any citizen 
unlawfully prevented from voting 
Intended to vote for candidate for 
federal office.—U. S. v. Kantor. C.C. 
A.N.Y.. 78 F.2d 710. 

(3) Conspiracy to sell liquor in 
violation of law, by proof merely 
that defendants transported liquor, 
without any evidence of sale or at¬ 
tempted sale.—Einzlger v. U. S., C. 
C.A.N.J., 276 F. 906. 


(4) In prosecution of officers and 
directors of mortgage guaranty com¬ 
pany for conspiracy to use malls to 
defraud in sale of mortgage partici¬ 
pation certificates, evidence of de¬ 
fendants' Issuance of condensed 
financial statements in which bona 
fide year-end financing transactions 
with leading bank were reflected in 
different ways did not establish 
fraud, where methods used in dealing 
with accounting problem involved 
m£de no change in net worth or 
financial responsibility of company. 
—U. S. v. McNamara, C.C.A.N.Y., 91 
F.2d 986. 

Pressnos of dsfsadsat 

That defendant was not present at 
the time of the defrauding is not 
conclusive on prosecution for con¬ 
spiracy to use the mails in further¬ 
ance of scheme to defraud.—Shea v. 
U. S., Ohio. 251 F. 433, 163 C.C.A. 
451, certiorari denied 39 S.Ct. 132, 248 
U.S. 581. 63 L..Ed. 431. 

Time of conspiracy 

To show conspiracy to do unlaw¬ 
ful act, it is not indispensable that 
evidence should show existence of 
conspiracy any definite time prior 
to doing of act. It may have arisen 
on the spur of the moment.—Mor¬ 
ris v. Stale, 41 So. 274, 146 Ala. 66. 

68. Conn.— State v. Triplett, 101 A. 

486, 92 r-onn. 47. 

Mass.—Tomraonwealth v. Bcnesch, 

194 N.E. 905, 290 Mass. 126. 

Bvldenoe held soAolent 

In prosecution for participating In 
confederation to intimidate and In¬ 
jure another, evidence showed evil 
intent of accused and sustained 
guilty verdict.—Sebree v. Common¬ 
wealth, 86 S.W.2d 282, 260 Ky. 526. 

Xnferenoe of latent 

(1) The Jury may convict without 
other evidence of the intent than 
may be inferred from the conspira¬ 
cy to commit a crime.—CJommon- 
wealth V. Gormley, 78 Pa.Super. 294. 

(2) In prosecution of officers and 
directors of mortgage guaranty com¬ 
pany for conspiracy to use mails to 
defraud in sale of mortgage partici¬ 
pation certificates, wrongful intent 
could be implied from intentional do¬ 
ing of wrongful acts.—^U. S. v. Mc¬ 
Namara, C.C.A.N.Y.. 91 F.2d 986. 

(3) In prosecution for conspiracy 
to commit burglary and grand theft, 
defendant's intent in entering church 
to commit crime could be Inferred 
from evidence that defendant picked 
up purse of person in front of de¬ 
fendant when owner was kneeling 
in prayer, as against contention that 
there could be no burglary because 
church was open to public.—^People 
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V. Head. 60 P.2d 832, 9 Cal.App.2d 
647. 

(4) Assuming that criminal Intent 
is essential to a conspiracy to de¬ 
fraud the United States under Cr. 
Code I 37, evidence warranted an in¬ 
ference of criminal Intent in transfer 
of stock owned by an enemy alien 
to a citizen, and pretended extin¬ 
guishment and appropriation of ene¬ 
my alien's claim under a contract.— 
Hodgskln v. U. S., C.C.A.N.Y.. 279 
F. 86. 

07. Ky.—^Allen v. Commonwealth, 
196 S.W. 160, 176 Ky. 476. 

68l U.S.—Cooper v. U. S., C.C.A. 

Iowa, 9 F.2d 216—Horwltz v. U. 

5.. C.C.A.Ma8S.. 6 F2d 129. 

Cal.—People v. Beck, 218 P. 61, 60 

Cal.App. 417. 

66 . Cal.—McWhorter v. U. S., C.C.A. 
Neb., 299 F. 780, reversing 297 P. 
120 . 

70. U.S.—Patterson v. U. S., C.C.A. 
Mich.. 82 P.2d 937, certiorari de¬ 
nied 56 S.Ct. 677. 298 U.S. 657, 
80 L.Ed. 1383—Langer v. U. S.. C.C. 
A.N.D., 76 P.2d 817—Asgill v. U. 

5., C.C.A.Va.. 60 F.2d 780—Tinsley 
v. U. S., C.C.A.S.D., 43 P.2d 890— 
Tingle V. U. S., C.C.A.Mo., 88 P. 
2d 673—Bartkus v. U. S., C.C.A.Ill., 
21 F.2d 426—Linde v. U. S., C.C.A. 
S.n., 13 F.2d 69—Jlanole v. U. S.. 
C.C.A.Noh., 299 P. 496—Van Tress 
v. U. S., C.C.A.Ohio, 292 F. 613. 

Ill.—People v. Paddock, 228 Ill.App. 
403. 

Ky.—Chad well y. Commonwealth, 109 
S.W.2d 1. 270 Ky. 67—Wood v. 
Commonwealth, 20 S.W.2d 980, 230 
Ky. 813—Middleton v. Common¬ 
wealth, 264 S.W. 1041, 204 Ky. 
460. 

Pa.—Commonwealth v. Farrar, 97 Pa. 
Super. 368. 

Tex.—Weathered v. State, 81 S.W.2d 
91, 128 Tex.Cr. 263. 

■vidanoe held snttolsat 
U.S.—Levey v. U. S., C.C.A.Wash., 
92 F.2d 688—Lltkofsky v. U. 8.. C. 
C.A.N.Y., 9 F.2d 877. 

Cal.—People v. Orossman, App., 82 
P.2d 76. 

Ky.—Newton v. Commonwealth, 50 
S.W.2d 18. 244 Ky. 41—Diamond 
V. Commonwealth, 36 S.W.2d 664. 
237 Ky. 374. 

N.C.—State v. Davidson. 172 S.E. 

489, 206 N.C. 735. 

Bvldsnoe h61d l&Bnttoisnt 
Ky.—Sexton v. Commonwealth, 90 
S.W.2d 999. 262 Ky. 636. 

Tex.—Chamberlain v. State, 91 S.W. 
2d 366, 129 Tex.Cr. 603—King v. 
State, 216 S.W. 1091, 86 Tex.Cr. 
407. 

71. Cal.—^People v. MacMullen, 24 P. 
2d 794. 134 Cal.App. 81. 
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72. Cal.—Rissieuw v. U. S., C.C.A. 
S.D., 83 F.2d 66—Brayton v. U. 

5.. C.C.A.COU).. 74 F.2d 389—U. S. 

V. McHugh, D.C.Wa.sh., 253 F. 224. 
Ala.—Cleveland v. State, 103 So. 707, 

20 Ala.App. 426, certiorari denied 
Ex parte Cleveland. 103 So. 711, 
212 Ala. 635—Brewer v. State, 74 
So. 764, 15 Ala.App. 681. 

Cal.—People v. Fitzgerald, 58 P.2d 
718, 14 Cal.App.2d 180, certiorari 
denied Fitzgerald v. People of State 
of California, 57 S.Ct. 115, 299 U. 
S. 59.3. 81 L.Ed. 4‘37—People v. 

Gregory, 54 P.2d 770, 12 Cal.App. 
2d 7—People v. Schmidt, 165 P. 555, 
.3.3 Cal.App. 426. 

Ill.—^People V. Drury, 250 Ill.App. 547, 
affirmed 167 N.E. 823. 335 Ill. 539. 
Ind.—Hermann v. State, 170 N.E. 
786, 201 Tnd. 601. 

Pa.—Commonwealth v. Strnntz, 195 
A. 75. 328 Pa. 33—Commonwealth 
v. McGurk. 161 A. 473, 105 Pa. 
Super. 383. 

Tex.—Odneal v. State, 34 S.W.2d 595, 
117 Tex.Cr. 97. 

Wash.—Stale v. McGonigle, 258 P. 

16. 144 Wash. 252. 

Meeting of minds 

It is sufficient to show that the 
minds of the parties mot in an un¬ 
derstanding way, so as to bring about 
an intelligent agreement to do the 
acts charged.—Brayton v. U. S., C. 

C. A.Colo., 74 F.2d 389—Telman v. U. 

S., C.C.A.N.M.. 67 F.2d 716, certiorari 
denied 54 S.Ct. 860, 292 U.S. 650, 78 
L.Ed. 1500. 

Inference 

(1) The joint assent of the minds 
required to sustain the charge may 
be inferred from the facts w’hich 
establish that the conspiracy had 
been formed. 

Ky.—Baird v. Commonwealth, 45 S. 

W. 2d 466. 241 Ky. 795. 

Pa.—Commonwealth v. Strantz, 196 
A. 75, 328 Pa. 33—Commonwealth 
V. Jermyn, 101 Pa.Super. 456. 

(2) Agreement establishing con¬ 
spiracy may be deduced from conduct 
of parties and attending circumstanc¬ 
es.—Telman V. U. S., C.C.A.N.M., 67 
F.2d 716, certiorari denied 54 S.Ct. 
860, 292 U.S. 650, 78 L.Ed. 1500. 

73. U.S.—Marino v. U. S., C.C.A.Cal., 
91 F.2d 691—Dahly v. U. S., C.C.A. 
Minn., 50 F.2d 37—McDonnell v. U. 

5., C.C.A.Mass., 19 F.2d 801, cer¬ 
tiorari denied 48 S.Ct. 114, 275 U. 
S. 651, 72 L.Ed. 421. 

Ala.—^Earnest v. State, 109 So. 613, 

21 Ala.App. 534. 

Cal.—People v. Gregory, 64 P.2d 770, 
12 Cal.App.2d 7. 

D. C.—Whitaker v. U. S.. 72 F.2d 739. 
63 AppJMv. 367. 

Ill.—People V. Cohn, 193 N.E. 150, 
858 Ill. 826—People v. Drury, 167 
N.E. 823, 336 Ill. 639, affirming 250 


Ill.App. 547—People v. Seefeldt, 141 
N.E. 829, 310 Ill. 441. 

Ind.—Brewster v. State, 116 N.E. 54, 
18G Ind. 369.* 

Ky.—Skillian v. Commonwealth, 268 
S.W. 299, 206 Ky. 586. 

Me.—State v. Parento, 197 A. 156. 
Minn.—State v. Townley, 182 N.W. 

773, 149 Minn. 6. 17 A.L.R. 253. 
Mo.—State v. Benson. 8 S.W.2d 49— 
State V. Delbono, 268 S.W. 60, 306 
Mo. 553. 

N.J.—State V. Ellison, 186 A. 569, 14 
N.J.Misc. 635. 

N.C.—State v. Whiteside. 169 S.E. 
711, 204 N.C. 710. 

Utah.—State v. McIntyre, 66 P.2d 
879, 92 Utah 177. 

74. U.S.—Robinson v. U. S., C.C.A. 

Tex., 94 F.2d 752—Marino v. U. S.. 
C.C.A.Cal., 91 P.2d 691—Short v. 
U. S.. C.C.A.Va.. 91 F.2d 614, 112 
A.L.R. 969—Marx v. U. S., C.C.A. 
Minn., 86 F.2d 245—Parente v. U. 

S.. C.C.A.Mo., 82 F.2d 722—John¬ 
son V. U. S.. CC.A.Ky., 82 F.2d 500. 
certiorari denied 56 S.Ct. 957, 298 
U.S. 688. 80 L.Ed. 1407—Galatas v. 

U. S.. C.C.A.Mo., 80 F.2d 15, cer¬ 

tiorari denied 56 S.Ct. 574. 297 U.S. 
711, 80 L.Ed. 998—Parmer v. U. 

S.. 56 S.Ct. 574—Mulloy v. U. 

S.. 56 S.Ct. 575, 297 U.S. 711, 80 L. 
Ed. 998—Jaramillo v. U. S., C.t^A. 
N.M., 76 F.2d 700—Parnell v. U. 
S„ C.C.A.Okl.. 64 P.2d 324—Metzler 

V. U. S., C.C.A.Cal., 64 F.2d 20.3— 
Cronk v. U. S., C.C.A.N.J., 63 F.2d 
939—Coates v. U. S., C.C.A.Cal., 59 
F.2d 173—Dahly v. U. S., C.C.A. 
Minn., 50 F.2d 37—Symonette v. 
U. S.. C.C.A.F1U.. 47 F.2d 686—Mad- 
delin v. IT. S., C.C.A.Tll., 46 F.2d 
266—Baxter v IT. S., C.C.A.Tenn., 
45 F.2d 487—Blaustein v. U. S., C. 
C.A.Pa., 44 F.2d 163, certiorari de¬ 
nied Sokol V. U. S.. 51 S.Cl. 486, 283 
U.S. 838, 75 L.Ed. 1449—U. S. v. 
Smith, D.C.Ill., 35 F.2d 516—Fitz¬ 
gerald V. U. S., C.C.A.Ohio, 29 F.2d 
881—Baugh v. U. S., C.C.A.Idaho, 
27 F.2d 257, certiorari denied 49 S. 
Ct. 34, 278 U.S. 639, 73 L.Ed. 554- 
Susnjar v. U. S., C.C.A.Ohio, 27 P. 
2d 223—Gerson v. U. S., C.C.A.Okl., 
25 F.2d 49—Eddington v. U. S., C. 
C.A.Okl., 24 F.2d 50—U. S. v. Wil¬ 
son, D.C.W.Va., 23 F.2d 112--An- 
Btess V. U. S., C.C.A.Ind., 22 F.2d 
694—Zottarclli v. U. S., C.C.A. 
Ohio, 20 F.2d 795, certiorari denied 
48 S.Ct. 159, 276 U.S. 671, 72 L.Ed. 
432—Carter v. U. S., C.C.A.MO., 19 
P.2d 431—Burkhardt v. U. S., C.C. 
A.Ohio, 13 F.2d 841—Jczewskl v. 
U. S., C.CA.Mlch., 13 P.2d 699, cer¬ 
tiorari denied Ross v. U. S., 47 S. 
Ct. 243, 273 U.S. 736, 71 L.Ed. 866 
—Keith V. U. S., C.C.A.Ky., 11 P. 
2d 933—Cooper v. U. S., C.C.A. 
Iowa, 9 P.2d 216—Krlebel v. U. 8., 
C.C.A.I11., 8 F.2d 692, certiorari de- 

1148 


nled 46 S.Ct. 119, 269 U.S. 682, 70 
L.Ed. 424, and Pommery v. U. S., 
46 S.Ct. 120, 269 U.S. 688, 70 L.Ed. 
424—Morris v. U. S., C.C.A.Ark.. 7 
F.2d 785, certiorari denied 46 S.Ct. 
206, 270 U.S. 640, 70 L.Ed. 776— 
Allen V. U. S., C.C.A.Ind., 4 F.2d 
688, certiorari denied Hunter v. U. 

S.. 46 S.Ct. 352, 267 U.S. 597. 69 
L.Ed. 806, Mullen v. U. S., 45 S.Ct. 
368, 267 U.S. 698, 69 L.Ed. 806, and 
Johnson v. IT. S.. 45 S.Ct. 609, 268 

U. S. 689, 69 L.Ed. 1158—Williams 
v. U. S., C.C.A.Tenn., 3 F.2d 933— 
Israel v. U. S., C.C.A.Ohio, 8 F.2d 
743—Betz v. U. S., C.C.A.Ky., 2 F. 
2d 552—Goukler v. U. S., C.C.A.N. 
J., 294 P. 274—Remus v. IT. S., C. 
C.A.Ohio, 291 F. 501, certiorari de¬ 
nied 44 S.Ct. 180, 263 U.S. 717, 68 
L.Ed. 622—Jelke v. U. S., Ill., 255 
P. 264, 166 C.C.A. 434. 

Ala.—Skumro v. Slate, 170 So. 776-- 
Dawkins v. State, 100 So. 619, 20 
Ala.App. 54. 

Ark.—Moss v. State, 108 S W.2d 782, 
194 Ark. 624—McGlos.^^oii v. State, 
286 S.W. 931. 171 Ark. 1188— 

Pritchett v. State, 254 S.W. 644. 
160 Ark. 233—Venui>le v. State, 246 
S.W. 860. 156 Ark. 564. 

Cal —Johnstone v. Morris, 292 P. 970, 
210 Cal. 580—People v. Yant, 80 
I>.2d 506, 26 Cal.App 2d 725—Peo¬ 
ple V. Malone, 66 r.2d 216. 26 Cal. 
App.2d 1—People v. Dal Porto, 62 
P.2d 1001, 17 Cnl.App.2d 756, re¬ 
hearing denied 63 P.2d 1199, 17 Cal. 
App.2d 755—PeopI(‘ V. Weber, 46 P. 
2d 222, 7 Cal.App 2d C20—People 

V. Susoeff, 18 P.2d 442, 129 Cal. 

App. 78—People v. Lulor, 272 P. 
794, 95 Cal.App. 242—People v. 

Haughey, 250 P. 406, 79 Cal.App. 
541—People V. Schmidt, 165 P. 566, 
33 Cal.App. 426. 

Conn.—State v. Parker, 158 A. 797, 
114 Conn. 354. 

Del.—State v. Cole, 114 A. 201, 1 W. 

W. Ilarr. 279. 

D.C.—Beard v. U. S., 82 F.2d 8i37. 65 
App.D.C. 231, certiorari denied 66 
S.Ct. 676, 298 U.S. 655, 80 L.Ed. 
1382. 

Ga.—Odum v. State, 190 S.E. 25, 183 
Ga. 854—Gossitt v. State, 186 S.E. 
417, 182 Ga. 535—Simmons v. State, 
184 S.E. 291, 181 Ga. 761—Jenkins 
V. State. 183 S.E. 567. 181 Ga. 610 
—Bowen v. State, 182 S.E. 610, 181 
Ga. 427—Lumpkin v. State, 168 S. 

E. 241, 176 Ga. 446—Weldon v. 
State, 123 S.E. 217, 158 Ga. 140— 
Chance v. Slate, 119 S.E. 303, 156 
Ga. 428—Hart v. Stale, 189 S.E. 
647, 66 Ga.App. 85—Thomas v. 

State, 180 S.E. 760, 51 Ga.App. 455 
-Adams v. State, 179 S.E. 417, 61 
Ga.App. 30—Wright v. State, 177 
S.E. 266. 50 Ga.App. 153—Jones v. 
State. 143 S.E. 613, 38 Ga.App. 266 
—Calhoun v. State, 117 S.E. 771, 80 
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Ga.App. 263—Sheppard v. Slate, 
113 S.E. 54, 28 Ga.App. 735—Bolton 
V. State, 94 S.E. 95, 21 Ga.App. 184. 
Ill.—People V. Link, 6 N.E.2d 201, 365 
Ill. 266, affirming 282 Ill.App. 520 
—People V. Bain, 19.5 N.E. 42. 359 
Ill. 455, reversing 274 Ill.App. 215 
—People V. Stavrukas. 167 N.E. 
852, 335 IH. 570—People v. Drury, 
167 N.E. 823, 335 Ill. 539, affirmirg 
250 Ill.App. 547—People v. Nus- 
baum, 158 N.E. 142, 326 Ill. 518— 
People V. Drury, 250 Ill.App. 547, 
affirmed 167 N.E. 823, 335 Ill. .539. 
Ind.—Damcron v. Slate, 165 N.E. 58, 
201 Ind. 53—Davi.s v. State, 161 N. 
E. 375. 200 Ind. 88—Hermann v. 
State. 170 N.E. 786, 201 Ird.App. 
601—Swaral v. State, 168 N.E. 487, 
90 Ind.App. 222. 

Iowa.—State v. Moore, 251 NW 737, 
217 low’a 872--State v. Lowenberg, 
243 N.W. 538, 216 Iowa 222—State 

V. Hartman. 239 N.W. 107 213 Iowa 
546—State v. Miller, 227 N W. 139 
—State V. Terry. 223 N.W. 870. 207 
Iowa 916—Boom v. Boom, 220 N. 

W. 17, 206 low'a 70—State v. I’rie- 
be. 199 N.W. 276, 198 Iowa 609. 

Ky.—Smith v. Commonwealth. 109 S. 
W.2d 836, 270 Ky. 367-Smith v. 
Commonwealth, 89 S AV 2(i .3, 262 
Ky. 6—Tyree v. Cominonweallh, 70 
SW.2d 930, 253 Ky. 823—Short v. 
Commonwealth, 66 S.AV.2(1 33. 251 
Ky. 819—Glass v. Cornmoi.wealth, 
61 S.W2<1 629, 249 Ky 757—St. 

Clair V. Commonw'4‘aUh, 54 S.W.2<1 
1, 245 Ky. 730—Tlill.jri v. Coniriion- 
weallh, 53 S.W.2d 189, 245 Ky. 7— 
Crenshaw' v. Commornvoalth, 12 S. 
AV.2d 336. 227 Ky. 223--Howard v. 
Commonwoullh, 295 S.AV. 8NS, 220 
Ky. 585' 'Myers v. Cominonw'ealth, 
275 S.W. 8S3, 210 Ky. 373— Skill lan 
V. Comrrioriw'ealth, 268 S.W. 2.'t9, 
206 Ky. 586—Middleton v Com¬ 
monwealth, 264 S.W. 1041, 201 Ky. 
460 -SLaven v. Commonwealth, 248 
S.AV. 214, 197 Ky. 790—Owens v. 
Commonwealth, 205 S W. 398, 181 
Ky. 378. 

Me.—State v. Parento, 197 A. 156. 
Mass.—Commonwealth v. Benesrh, 
194 N.E. 905, 2.90 Mass. 125—Com¬ 
monwealth V. Pere.se, 164 N.E. 239, 
265 Mass. 377—Commonwealth v. 
Dyer, 138 N.E. 296, 243 Ma.ss. 472, 
certiorari denied Dyer v. Common¬ 
wealth of Massac'huaelts, 43 S.Ct. 
700, 262 U.S. 751, 67 L.Ed. 1214— 
Attorney General v. Tufts, 132 N.E. 
322, 239 Mass. 458—Commonwealth 

V. Mulrey, 49 N.E. 91, 170 Mass. 
103. 

Miss.—Pickett v. State, 104 So. 368, 
139 Miss. 629. 

Mo.—State v. Menz. 106 S.W.2d 440, 
341 Mo. 74—State v. Bresse, 33 S. 

W. 2d 919, 326 Mo. 885—State v. 
Stamper, 285 S.W. 437, 314 Mo. 635 
—State V. Delbono, 268 S.W. 60, 
806 Mo. 563—State v. Craft, 258 S. 


W. 224, 299 Mo. 332—State v. Simp¬ 
son. 237 S.W. 748—State v. Porter, 
199 S.W. 158. 

Mont.—State v. Dennison, 21 P.2d 63, 
94 Mont. 159. 

N.J.—State V. Ellison. 186 A. 669, 14 
N.J.Misc. 635. 

N.C.—Sta^e v. Davidson, 172 S.E 489, 
205 N.C. 735—State v. Shipman, 
163 SE. 657. 202 N C. 518. 

Ohio.—SandofTsky v. Stale, 163 N.E. 

634. 29 Ohio App. 419. 

Okl.—Ilutchman v. State, 66 P.2d 99, 
61 Okl.Cr. 117—Rath v. State, 38 
P.2d 963, 56 Okl.Cr. 1'’9—Stokes v. 
State. 227 P. 903. 27 Okl.Cr. RSR. 
Pa.—Commonwealth v. Bardolph, 
186 A. 421, 123 Pa.Super. 84. re¬ 
versed on other grounds 192 A. 916, 
326 Pa. 513—Commonwealth v. 
Roulley, 174 A. 657, 115 Pa.Super. 
125, reversed on other grounds 
Commonwealth v. Benz, 178 A. 390. 
318 Pa. 465—Commonwealth v. 
Bonnem. 95 Pa.Super. 496—Com¬ 
monwealth V. Kolsky, 14 Pa.Dist. 
& Co. 229, affirmed 100 Pa.Swper. 
596—Commonwealth v. Ransley, 26 
Pa.Disl. 1035. 

Porto RI<*o.—l*eople v. Diaz, 22 Porto 
Rico 177. 

Tex.—Caldarera v. State, 53 SW.2d 
485, 122 Tex.Cr. 46—Ri<*e v. Slate, 
51 SW.2d 304, 121 Tex Cr. 68— 
Burow V. State, 210 S.W. 805, 85 
Tex.Cr. 133. 

Utah.—State v. McIntyre, 66 P.2d 
879, 92 Utah 177. 

Vt.—State v. Hirsch, 100 A. 877, 91 
Vt. 930. 

Wis.—Chamberlain v. State, 242 N. 

W. 492. 208 Wis. 264. 

12 C.J. p 638 note 80. 

“Conspiracy is almost necessarily 
rstabli.shed by the welding into one 
chain of a number of links, each in 
Itself inconclusive and insuffieierit to 
prove the conspiracy, but, when con¬ 
nected and examined a.s a whole, suf¬ 
ficient to show il.“—Anderson v. 
Commonwealth, 244 S.W 315, 317, 196 
Ky. 30—Gibson v. Commonwealth, 
224 S.W. 657, C58, 189 Ky. 89. 

Crlxninal character of “conspiracy" 
may be inferred from facts and cir¬ 
cumstances, where they point unerr¬ 
ingly to that fnd.—Stale v. Wrenn, 
151 S.E. 261, 198 N.C. 260. 

Proof hy nnmerons acts 

A conspiracy may be established 
by proof of a number of indefinite 
acts, each of but little weight if 
standing alone, direct proof of the 
conspiracy not being e.ssentlal.— 
State V. Anderson, 182 S.E. 643, 208 
N.C. 771—State v. Whiteside. 169 S. 
E. 711, 204 N.C. 710—State v. Davis, 
164 S.E. 737, 203 N.C. 13. 35. certio¬ 
rari denied Davis v. State of North 
Carolina. 53 S.Ct. 95, 287 U.S. 649, 77 
L.Ed. 561. 

Bvldenoe held euffloient 

U.S.—Morrison v. U. S., C.C.A.La., 71 
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F.2d 358. certiorari denied 65 S.Ct. 
104, 293 U.S. 689. 79 L.Ed. 684— 
U. S. V. Pleva, C.C.A.N.Y., 66 P.2d 
52C)_Cpndagarda v. U. S., C.C.A. 
Utah. 64 F.2d 182—Britton v. U. S., 

C. C.A.111., 60 F.2d 772, certiorari 
denied 53 S Ct. 314, 287 U.S. 669, 77 
LEd. 677—Seala v. U. S., C.C A. 
in.. 54 F.2d 608, certiorari denied 
52 S.Ct. 411, 286 U.S. 654, 76 L.Ed. 
943— IT. S. V. G. Wilkenfeld & Co.. 

D. CN.T., 46 F.2d 462. affirmed. C.C. 

A.. 46 P.2d 464—Reger v. U. S.. C. 
C.A..C 0 I 0 ., 46 F.2d 38— IT. S. v. Ros- 
ensteln, C.C.A.N.Y.. 34 F.2d 630. 

certiorari denied Rosenstcin v. U. 
S.. 50 S.Ct. 33, 280 U.S. 681, 74 L. 
Ed. 631. and I^evy v. U. S., BO S.Ct. 
85. 280 U.S. 602. 74 L.Ed. 647—Lit- 
kofsky V. U. S., C.C.A.N.Y., 9 F.2d 
877—lTodg.skin v. U. S.. C.C.A.N.Y., 
279 F. 85—Bryant v. IT. S., Tex.. 
257 F. 378. 168 C.C.A. 418. 

Ark.—Abston v. State, 242 S.W. 60, 
154 Ark. 59. 

Cal.—People v. Menne, 41 P.2d 383. 
4 Cal Ai>p.2d 91 — Pcotile v. Ei.ne- 
man. 248 P. 716, 78 Ciil.App. 223, 
error dismissed Eisernan v. People 
of State of California, 47 S.Ct. 464, 
273 U.S. 663. 71 L.Ed. 828. 

Conn.—State v. Lsaacson, 169 A. 483, 
114 Conn. 567. 

Til.—People V. Cohn, 193 N.E. 150, 
358 Til 326—People v. Blume, 178 
N.E 48. 345 III. 524 -People v. 

Mo.Me.s, 123 N.E. 6.34. 288 Ill. 281, 
atllrming 212 Ill.A])p. 641. 

Mass—C’ornmonw'ealth v. Puller, 167 
N.E. 588, 260 Mass. 329—Cornmon- 
wealtb V. O’Brien, 149 N.E. 600, 264 
Mass. 86. 

Minn—State v. Townb‘y, 182 N.W. 

773. 149 Minn. 5. 17 A.L.IL 253. 

N.Y.— T*e<iple v. Connolly, 171 N.E. 
393. 253 N.y. 330, affirming 237 N. 
Y S. 30:{. 227 App.Div. 167. 

Okl.—Drown v. State, 273 P. 1018, 42 
Okl Cr. 11—Conley v. State, 179 P. 
4 80. 15 Okl Cr. 531. 

12 CJ. p 638 note 80 [fi]. 

Bvidence hold Insufficient 
U.S.‘-Young V. U. S.. C.C.A.Tex., 48 
F.2d 26. 

Tnd.—Kreig v. Stale. 190 N.E. 181. 
N.C—Stale v. Wrenn. 151 S.E. 261, 
198 N.C. 260. 

11 C.J. p 638 note 80 lb]. 

75. U.S.—Alexander v. U. S., C.C.A. 

Mo.. 95 F.2(l 873—Feigenbutz v. U. 
' S., C.C.A.Mo., 65 F.2d 122—Goode v. 

U. S., C.C.A.Mo., 58 F.2d 105—Bnbb 

V. U. S.. C.C.A.lowa, 27 F.2d 80. 
certiorari denied No.ves v. U. S., 49 
S.Ct. 26, 278 U.S. 624, 73 L.Ed. 644. 

Ala.—Earnest v. State, 109 So. 613, 
21 Ala.App. 634—Cleveland v. 

State, 103 So. 707, 20 Ala.App. 426, 
certiorari denied Ex parte Cleve¬ 
land. 103 So. 711. 212 Ala. 636. 
Conn.—State v. Parker, 158 A. 797, 
114 Conn. 354. 

Ga.—Harris v. State, 191 S.E. 489, 
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nisi of concert of actionJ^ However, the general 
rule that circumstantial evidence, to support a con¬ 
viction, must be such that the conclusion drawn 
therefrom excludes every reasonable hypothesis 
other than guilt applies to criminal conspiracy,'^'^ 


and no conviction can be had when the evidence is 
as consistent with innocence as with guiltJ^ Con¬ 
spiracies cannot be established by a mere suspi¬ 
cion,*^* nor does evidence of mere relationship be- 


184 Ga. 882—^Thomas v. State. 192 

S.E. 659, 56 Ga.App. 881. 

Ill.—People V. Fedele, 10 N.E.2d 346, 
366 Ill. 618. affirming 5 N.E.2d 272, 
287 Ill.App. 444—People v. Cohn, 
198 N.E. 150, 868 Ill. 326. 

Ky.—Thomas v. Commonwealth, 91 

S. W.2d 60, 262 Ky. 687—Glass v. 
Commonwealth, 61 S.W.2d 629, 249 
Ky. 767—Helton v. Commonwealth. 
53 S.W.2d 189, 246 Ky. 7. 

N.Y.—People v. Connolly, 171 N.E. 
393. 253 N.T. 330, affirming 237 N. 

T. S. 303, 227 App.Dlv. 167. 

Aots and declarations of oo-oonsplra- 
tors 

(1) Acts and declarations of a co¬ 
conspirator will not establish the 
conspiracy when done in the absence 
of the other conspirators unless such 
acts or declarations were in them¬ 
selves in execution or for the promo¬ 
tion of the common design. 

Ind.—Roberts v. State, 124 N.E. 750, 
188 Ind. 718. 

Tex.—Blain v. State, 26 S.W. 63, 33 
Tex.Cr. 236. 

(2) A declaration of one conspira¬ 
tor as to a particular matter cannot 
of itself place responsibility on the 
others.—Janes v. U. S., C.C.A.Colo., 
6 F.2d 646. 

All aots aad statements considered 

Where a strike was called by the 
president and business agent of a 
union, notwithstanding there was no 
direct evidence that the president re¬ 
ceived money paid for settling it, 
and many of his acts were consistent 
with honest participation in the 
strike, all his acts and statements 
were properly considered in deter¬ 
mining whether he had taken part 
in a conspiracy.—People v. Seefeldt, 
141 N.E. 829, 310 Ill. 441. 

78. U.S.—Pierce v. U. S.. 40 S.Ct. 
205, 262 U.S. 239. 64 L.Ed. 542, af¬ 
firming, D.C., U. S. V. Pierce, 246 
P. 878—Luteran v. U. S., C.C.A.Mo., 
93 F.2d 395, affirming, D.C., U. S. v. 
Buck, 18 F.Supp. 213, certiorari 
denied Luteran v. U. S., 58 S.Ct. 
642. 303 U.S. 644, 82 L.Ed. 1103, re¬ 
hearing denied 58 S.Ct. 756, 303 U. 
43. 668, 82 L.Ed. 1124, certiorari de¬ 
nied Adams v. U. S., 58 S.Ct. 643, 
308 U.S. 644, 82 L.Ed. 1104, rehear¬ 
ing denied 58 S.Ct. 756, 303 U.S. 
<668, 82 L.Ed. 1124, certiorari de¬ 
nied Wells V. U. S., 68 S.Ct. 643, 
two cases 303 U.S. 644, 82 L.Ed. 
1104, rehearing denied 68 S.Ct. 766, 
two cases, 303 U.S. 668, 82 L.Ed. 
1124, certiorari denied Roach v. U. 

S., 58 S.Ct. 648, 803 U.S. 644, 82 
L.Ed. 1104, rehearing denied 68 S. 
Ct. 766, 808 U.S. 668, 82 L.Ed. 1124 


—U. S. V. McNamara. C.C.A.N.T.. 
91 F.2d 986—U. S. v. A. L. A. 
Schechter Poultry Corporation, C. 
C.A.N.Y.. 76 F.2d 617, reversing in 
part and affirming In part, D.C., U. 
S. V. Schechter. 8 F.Supp. 186, cer¬ 
tiorari granted Schechter v. U. S.. 
55 S.Ct. 661. 296 U.S. 728, 79 L.Ed. 
1676, and U. S. v. A. L. A. Schech¬ 
ter Poultry Corporation. 56 S.Ct. 
651, 295 U.S. 723, 79 L.Ed. 1676, 
reversed in part on other grounds 
and affirmed in part A. L. A. 
Schechter Poultry Corporation v. 

U. S., 66 S.Ct. 837. 295 U.S. 495, 79 
L.Ed. 1570, 97 A.L.R. 947—U. S. v. 
Wilson. D.C.W.Va., 23 P.2d 112— 
Keith V. U. S.. C.C.A.Ky., 11 F.2d 
933—Green v. U. S., C.C.A.Ohlo, 8 
P.2d 140—Waldeck v. U. S.. C.C.A. 
Ind., 2 F.2d 243, certiorari denied 
45 S.Ct. 232, 267 U.S. 595, 69 L. 
Ed. 806—Stafford v. U. S., C. 
CA.Ky., 300 P. 637—Kirkpatrick v. 

U. S.. C.C.A.Idaho, 299 F. 226— 
Hammerschmidt v. U. S., C.C.A. 
Ohio, 287 F. 817, certiorari granted 
43 S.Ct. 621. 262 U.S. 736, 67 L.Ed. 
1207, and reversed on other 
grounds 44 S.Ct. <611, 265 U.S. 182, 
68 L.Ed. 968—Windsor v. U. S., C. 
C.A.Ohlo, 286 F. 61, certiorari de¬ 
nied 43 S.Ct. 523, 262 U.S. 748, 67 
L.Bd. 1212—Davidson v. U. S., C. 
C.A.Ohio, 274 F. 285—U. S. v. Sll- 
verthorne, D.C.N.Y., 266 P. 853— 

U. S. V. McHugh, D.C.Wash.. 263 
P. 224. 

Cal.—People v. Head. 60 P.2d 832, 9 
Cal.App.2d 647. 

Del.—State v. Cole. 114 A. 201, 1 W. 
W.Harr. 279. 

Ill.—^People V. Lloyd, 136 N.E. 605, 
304 Ill. 23. 

Iowa.—State v. Priebe, 199 N.W. 276, 
198 Iowa 609. 

Ky.—Jones v. Commonwealth. 108 S. 
W.2d 1621, 269 Ky. 796—Alsbrook 

V. Commonwealth, 60 8.W.2d 22, 
243 Ky. 814—Baird v. Common¬ 
wealth. 45 S.W.2d 466, 241 Ky. 796. 

N.Y.—^People v. Silverman, 297 N.Y. 
S. 449, 262 App.Dlv. 149, reversing 
People V. Singer, 296 N.V.S. 874— 
People V. Makvirta, 231 N.Y.S. 279, 
224 App.Dlv. 419. 

Ohio.—Divisional Code Authority No. 
23 Retail Solid Fuel Industry v. 
Reisenberg, 196 N.E. 424, 129 Ohio 
St. 679—Richards v. State, 188 N. 
E. 86, 48 Ohio App. 212. 

Okl.—^Blanck v. State, 169 P. 1180, 
14 Okl.Cr. 339. 

Pa.—Commonwealth v. Jermyn, 101 
Pa.Super. 466. 

Tex.—^Burow v. State, 210 S.W. 805, 
85 Tex.Cr. 133. i 
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77. U.S.—Beckman v. U. S., C.C.A. 
La., 96 F.2d 16—Copeland v. U. 

5.. C.C.A.Ga., 90 F.2d 78—Kassln 

V. U. S., C.C.A.Pla., 87 F.2d 183— 
Gerson v. U. S., C.C.A.Okl., 26 F. 
2d 49. 

Me.—State v. Parento, 197 A. 156. 
Pa.—Commonwealth v. Bardolph, 192 
A. 916, 326 Pa 613, reversing 186 
A. 421, 123 PaSuper. 34—Common¬ 
wealth v. Goldberg. 196 A. 638, 130 
Pa.Super. 262. 

7a U.S.—Dahly v. U. S., C.C.A. 
Minn., 60 F.2d 37. 

Ill.—Nestor Johnson Mfg. Co. v. 

Goldblatt, 266 Ill.App. 188. 

Ky.—Baird v. Commonwealth, 46 S. 

W. 2d 466, 241 Ky. 796. 

Pa.—Commonwealth v. Bardolph, 192 
A. 916, 326 Pa. 613, reversing 186 
A. 421 123 PaSuper. 34. 

Wash.—State v. McGonigle, 268 P. 
16. 144 Wash. 262. 

Where knowledge of particular fact 
Is necessarj* circumstantial evidence 
from which knowledge might be in¬ 
ferred, but which is equally consist¬ 
ent with ignorance, will not support 
a conviction.—Pul bright v. U. S., C. 
C.A.M0., 91 F.2d 210. 

79. U.S.—Center v. U. S., C.C.A.S.C.. 

96 P.2d 127—Fulbright v. U. S., 
C.C.A.MO., 91 P.2d 210—Kassln v. 
r. S,. C.C.A.Fla., 87 F.2d 183—Car- 
ingella v. U. S.. C.C.A.Ill., 78 F. 
2d 663—Dahly v. U. S.. C.C.A.Mlnn., 
60 F.2d 37—Dowdy v. U. S., C.C. 
A.N.C., 46 P.2d 417—Tingle v. U. 

5., C.C.A.MO., 38 F.2d 573—Gerson 
v. U. S., C.C.A.Okl., 26 P.2d 49— 
Wiener v. U. S.. C.C.A.Pa., 282 P. 
799. 

Ind.—Johnson v. State. 194 N.E. 619, 
208 Ind. 89. 

Ky.—Smith v. Commonwealth, 109 S. 

W.2d 836. 270 Ky. 367—Sexton v. 
Commonwealth, 90 S.W.2d 999, 262 
Ky. 636—Short v. Commonwealth, 
66 S.W.2d 33. 251 Ky. 819—Glass v. 
Commonwealth. 61 S.W.2d 629, 249 
Ky. 767—Baird v. Commonwealth, 
46 S.W.2d 466, 241 Ky. 796—How¬ 
ard V. Commonwealth, 296 S.W. 
888, 889, 220 Ky. 586, quoting Oor- 
pns Juris —^Myers v. Common¬ 
wealth. 276 S.W. 883. 210 Ky. 378 
—^Anderson v. Commonwealth, 244 
S.W. 316, 317, 196 Ky. 30, quoting 
Oorpas JnrlA 

Me.—State v. Parento, 197 A. 166, 
169, quoting Oorpas Jnria. 

N.Y.—People v. Crossman, 208 N.Y. 
S. 85, 211 App.Div. 678, reversed 
on other grounds 149 N.E. 880, 241 
N.Y. 138. 

Pa.—Commonwealth v. Bardolph, 192 
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tween the parties*® or association show a conspira¬ 
cy.*^ Proof of overt acts may** or may not** be 
sufficient to prove the existence of the conspiracy, 
but such acts may properly be considered with oth¬ 
er evidence in determining the existence of the con¬ 


spiracy.*^ 

Not only must the conspiracy be established, but 
it is equally essential to show accused’s connection 
therewith if a conviction is to be sustained,** and 


A. 916, 326 Pa. 513, reversing 186 
A. 421, 12.3 Pa.Sui'tT. 34--r’ommon- 
wealth V. Goldberg, 196 A. 5J>8, 130 
Pa.Super. 252. 

12 C.J. p 639 note 81. 

80. Ind.—Johnson v. Slate, 194 N. 
E. 619, 208 Ind. 89. 

Ky.—Tyree v. Coinmonwe.al1h. 70 S. 
W.2d 930, 253 Ky. 823—Short v. 
Commonwealth, 66 S.W.2d 33. 251 
Ky. 819—Howard v. Common¬ 
wealth, 295 S.W. 888. 889, 220 Ky. 
585, quoting Corpus Juris —Myers 

V. Commonwealth, 2Ti S.W. 88.3, 
210 Ky. 373—Anderson v. Common¬ 
wealth, 244 S.W. 315. 317, 196 Ky. 
30, quoting Corpus Juris. 

Me.—State v. Parento. 197 A. 156, 159, 
quoting Corpus Juris. 

Pa.—Commonwealth v. Jermyn, 101 
Pa.Super. 455. 

12 C.J. p 639 note 82. 

81. Cal.—People v. Tnnt. 80 P.2d 
506, 26 Cal App 2d 72.5—People v. 
Weber, 46 K2d 222, 7 Cal.App.2d 
620. 

Ind.—Johnson v. State, 194 N.E. 619, 
208 Ind. 89. 

Ky.—Smith v. Commonwealth, 109 S. 

W. 2d 836, 270 Ky. 367—Short v. 
Commonwealth, 66 S.W.2d 33. 201 
Ky. 819—Baird v. Commonwealth, 
46 S.W.2d 466. 241 Ky. 795—How¬ 
ard V. Commonwealth, 296 S.W. 
888, 889, 220 Ky. 585, quoting Cor¬ 
pus Juris —Myers v. Common¬ 
wealth. 275 S.W. 883. 210 Ky. 373 
—Anderson v. Commonwealth. 244 
S.W. 316, 817, 196 Ky. 30, quoting 
Corpus Juris. 

Me.—State v. Parento, 197 A. 166, 
159, quoting Corpus Juris. 

12 C.J. p 639 note 83. 

82. U.S.—Marino v. U. S.. C.C.A.Cal., 
91 P.2d 691—Stack v. U. S., C.C.A. 
Wash., 27 F.2d 16. 

N.J.—State V. Ellison, 186 A. 569, 14 
N.J.Misc. 635. 

Overt acts not charged 

Under an indictment for conspiracy 
to commit an offense, overt acts 
not charged may be proved, and. If 
established, will sustain a conviction. 
—Worthington v. U. S.. C.C.A.Ill., 
1 P.2d 164, certiorari denied 45 S.Ct. 
126, 266 U.S. 626, 69 L.Ed. 475. 

83. U.S.—Remus v. U. S., C.C.A.Ohio, 
291 P. 601, certiorari denied 44 S. 
Ct. 180, 263 U.S. 717, 68 L.Ed. 622. 

Iowa.—State v. Paden, 202 N.W. 105, 
199 Iowa 383. 

84. U.S.—Galatas v. U. S., C.C.A.Mo., 
80 F.2d 15, certiorari denied 56 S. 
Ct. 674, 297 U.S. 711, 80 L.Ed. 998, 
Farmer v. U. S., 66 S.Ct. 674, 297 
U.S. 711, 80 L.Ed. 998 and Mul- 


loy V. U. S.. 56 S.Ct. 675, 297 U.S. 
711, 80 L.Bd. 998—Hand v. U. S., 
C.C.A.Iowa. 77 P.2d 52—Rafarik v. 

U. S., C.C.A.Neb., 62 P.2d 892, re- 
henrlng denied 63 P.2d 369—Pa- 
rilla V. U. S., C.C.A.Ohio, 280 F. 
761. 

85. U.S.—Young v. U. S.. C.C.A.Tex., 

48 F.2d 26—Wyatt v. U. S., C.C.A. 
Pa., 23 P.2d 791, certiorari denied 
48 S.Ct. 436, 277 U.S. 688, 72 L.Ed. 
1002—Turcott v. U. S., C.C.A.Ill., 
21 F.2d 829—JIanole v. U. S., C.C. 
A.Ncb.. 299 F. 496—Greenspahn 

V. U. S., C.C.A.I11.. 298 P. 736—Lu- 
cadamo v. U. S., C.C.A.N.Y., 280 
F. 653. 

Ala—Stephenson v. State, 166 So. 

620, 27 Ala.App. 122. 

Mass.—Commonwealth v. Benesch, 
194 N.E. 906, 290 Mass. 125. 
Svideuce held suAcieut 
U.S.—Center v. U. S., C.C.A.S.C., 96 
F.2d 127—Keeper v. U. S., C.C.A. 
Mo., 93 P.2d 409, certiorari denied 
68 S.Ct. 643, 303 U.S. 644, 82 L Ed. 
1104, rehearing denied 68 S.Ct. 757, 
303 U.S. 668, 82 L.Ed. 1125—Ditsrh 
V. U. S.. C.C.A.Mo., 93 P.2d 409, 
certiorari denied 58 S.Ct. 644, 303 
U.S. 644, 82 L.Ed. 1105, rehearing 
denied 58 S.Ct. 767, 303 U.S. 668. 82 
L.Ed. 1125—Luteran v. U. S., C.C.A. 
Mo., 93 F.2d 395. affirming, D.C., 

S. V. Buck. 18 F.Supp. 213. certiora¬ 
ri denied Luteran v. U. S., 58 S.Ct. 
642. 303 U.S. 644. 82 L.Ed. 1103. 
rehearing denied 68 S.Ct. 766, 303 
U.S. 668, 82 L.Ed. 1124, certiorari 
denied Adams v U.S., 58 S.Ct. 643, 
303 U.S. 644, 82 L.Ed. 1104, rehear¬ 
ing denied 68 S.Ct. 756, 303 IT. 
S. 668, 82 L.Ed. 1124, certiorari 
denied Wells v. U. S., 68 S.Ct. 643, 
Iw^o cases. 303 U.S. 644, 82 L.Ed. 
1104, rehearing denied 68 S.Ct. 7B6, 
two cases, 303 U.S. 668, 82 L.Ed. 
1124, certiorari denied Roach v. 
U. S., 68 S.Ct. 643, 303 U.S. 644, 
82 L.Ed. 1104, rehearing denied 58 
S.Ct. 766, 303 U.S. 668. 82 L.Ed. 
1124—U. S. V. Rollnirk, C.C.A.N. 
Y., 91 F.2d 911—Marino v. U. S., 
C.C.A.Cal.. 91 F.2d 691—White v. 
U. S., C.C.A.Va., 80’ P.2d 515—Si¬ 
mon V. U. S.. C.C.A.Mich., 78 F.2d 
464—Rand v. U. S., C.C.A.Iowa, 77 
F.2d 62—Skelly v. U. S., C.C.A.Okl., 
76 F.2d 483, certiorari denied 65 
S.Ct. 914, 295 U.S. 757, 79 L.Bd. 
1699—^Berman v. U. S., 76 F.2d 483, 
certiorari denied 55 S.Ct. 914, 295 

U. S. 757, 79 L.Ed. 1699-Baldwin v. 

V. U. S.. C.C.A.Mont., 72 F.2d 810, 
certiorari denied Madison v. U. S., 
66 S.Ct. 919, 295 U.S. 761. 79 L.Ed. 

1702. Stohl V. U. S., 55 S.Ct 919. 
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295 U.S. 761. 79 L.Ed. 1703, Faulk¬ 
ner V. U. S., 56 S.Ct. 920, 295 U.S. 
761, 79 L.Ed. 1703, Baldwin v. U. 

5.. 65 S.Ct. 920, 295 U.S. 761, 79 L. 
Ed. 1703, Keller v. U. S., 66 S.Ct 
920, 295 U.S. 761, 79 L.Ed. 1703. 
and Green v. U. S., 56 S.Ct 927. 
295 U.S. 761, 79 L.Ed 1703-—Bed- 
dow V. U. S., C.C.A.Iowa, 70 P.2d 
674—Berry v. U. S., C.C.A.Okl., 62 
P.2d 350—IT. S. V. Stappenback, C. 
C.A.N.Y., 61 P.2d 955—Dolff v. U. 

5., C.C.A.I11.. 61 F.2d 881. certio¬ 
rari denied 63 S.Ct. 797, 289 U.S. 
763. 77 L.Ed. 1506—Morton v. U. S.. 
C.C.A.I11., 60 F.2d 696, certiorari 
denied 53 S.Ct. 401. 288 U.S. 607, 77 
L.Ed. 982—U. S. V. Eaaterday, C. 
C.A.N.Y., 57 P.2d 165, certiorari de¬ 
nied Easterday v. IT. S., 62 S.Ct. 
646, 286 U.S. 564, 76 L.Ed. 1297— 
Donovan v. U. S., C.C.A.Pa., 54 P. 
2d 193-Hogg V. IT. S., C.C.A.aa., 
53 P.2d 967, certiorari denied Cut- 
cliff V. IT. S., 52 S.Ct. 457. 286 
U.S. 556. 76 L.Bd. 945—U. S. v. De 
Vasto, C.C.A.N.Y., 52 F.2d 26, 78 
A.L.R. 3,36, certiorari denied De- 
vasto V. U. S.. 52 S.Ct. 138. 284 U. 
S. 678, 76 L.Ed. 573—Baxter v. U. 

S., C.C.A.Tenn., 45 P.2d 487—Gil¬ 
more V. IT. S., C.C.A.Tex., 39 F.2d 
897—Zeiger v. U. S., C.C.A.Ill., 82 
F.2d 241—Bilodeau v. IT. S., C.C.A. 
Cnl., 14 F.2d 682, certiorari denied 
47 S.Ct. 245, 273 U.S. 737, 71 L.Bd. 
866—Van Rlner v. U. S.. C.C.A.N. 
Y., 13 F.2d 961, certiorari denied 
Ackerson v. IT. S., 47 S.Ct. 102, 278 

U. S. 702. 71 L.Ed. 848—Ross v. U. 

S., C.C.A.Mich., 13 F.2d 604, cer¬ 
tiorari denied 47 S.Ct. 243, 273 U. 
S. 735. 71 L.Ed. 865—Chin Wah v. 

V. S., C.C.A.N.Y., 13 F.2d 530—Lew¬ 
is V. U. S., C.C.A.Mich., 11 F.2d 
745—Langley v. U. S., C.C.A.Ky., 
8 F2d 815, certiorari denied 46 S. 
Ct. 204, 269 U.S. 688. 70 L.Ed. 427 
—Kaplan v. U. S., C.C.A.N.Y., 7 P. 
2d 594. certiorari denied 46 S.Ct. 
107, 269 U.S. 582, 70 L.Ed. 423— 
A. Guckenhoimer & Bros. Co. v. U. 

S., C.C.A.Pa., 8 P.2d 786, certio¬ 
rari denied 45 S.Ct. 509, 268 U.S. 
688, 69 L.Bd. 1157—Halbert v. U. 

S., C.C.A.Tenn., 290 F. 765—Jollit 
V. IT. S., C.C.A.Ala., 285 F. 209, cer¬ 
tiorari denied Saliba v. U. S., 48 S. 
Ct. 519, 261 U.S, 624, 67 L.Bd. 832— 
Tacon v. U. S., C.C.A.La., 270 P. 88 
—Phipps V. U. S., Va., 251 P. 879. 
164 C.C.A. 96—Gernert v. U. S., Op., 
240 F. 403, 158 C.C.A. 329. 

Ark.—Venable v. State, 246 S.W. 860,. 
166 Ark. 564. 

Cal.—People v. Schwarz, 248 P. 990,. 
78 Cal.App. 661. 
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it is necessary, as it is in criminal prosecutions gen- sonable doubt.** However, where the conspiracy 
erally, to establish the guilt of accused beyond a rea- has been conclusively established, slight evidence 


Conn.—State v. Parker, 158 A. 797, 
114 Conn. 354. 

D.C.—Mendelson v. U. S., 58 F.2d 532. 
61 APP.T3.C. 127. 

Idaho.—State v. Qillum, 228 P. 334, 
39 Idaho 457. 

Ill._People V. Link, 6 N.E.2d 201, 365 
Ill. 266, affirming 282 Ill.App. 520 
—People V. Barry. 4 N.E.2d 517, 
287 Ill.App. 12, affirmed In part 
People V. Karatz, 5 N.E.2d 842. 365 
Ill. 255—People v. Donahoe, 117 N. 

E. 105, 279 Ill. 411, afflrmlnK 198 
Ill.App. 1, and error dismissed and 
certiorari denied Donahoe v. People 
of State of Illinois, 39 S.Ct. 491. 
250 IT.S. 634, 63 L.Ed. 1181. 

Mo.—Slate v. Vetrano, 117 A. 460. 
121 Me. 368. 

Mich.—People v. Pellijohn, 277 N.W. 
193. 283 Mich. 108—People v. Death, 
269 N.W. 238. 277 Mich. 473. 

N.M.—State v. Henneman, 56 P.2d 
1130. 40 N.M. 166—People v. Con¬ 
nolly, 237 N.Y.S. 303. 227 App.Div. 
167, affirmed People v. Connolly, 
171 N.E. 383. 253 N.Y. 320—People 
V. Seeley. 237 N.Y.S. 338. 

Or.—State v. Hammer, 145 P. 35, 74 
Or. 426. 

Pa.—Commonwealth v. Koth<‘nsie.s, 
64 Pa.Super. 395, affirmed 100 A. 
828, 256 Pa. 337. 

Svldenoe held iasufioleiit, or insuf¬ 
ficient as to some while sufficient as 
to other defendanl.s. 

U.S.—-U. S. V. Dubrin. C.C.A.N.Y., 93 
P.2d 499, certiorari denied Dubrin 

V. U. S., 58 S.Ct. 644, 303 U.S. 646. 
82 Li Ed. 1107, and AVeln.stein v. D. 

S.. 58 S.Ct. 644, 303 U.S. 646, 82 
L..Ed. 1107—Cartello v. U. S., C.C. 
A.Mo., 93 P.2d 412, reversing, D.C., 

U. S. V. Shannabarper, 19 P Supp. 
975—Short v. U. S.. C C.A.Va.. 91 
P.2d 614, 112 A.D.R. 969—C^ooper v. 
IT. S., C.C.A.La., 91 P.2d 195—Blu- 
menthal v. U. S., C.C.A.Minn., 88 
P.2d 522—Kassin v. U. S., C.C.A. 
Pla., 87 P.2d 183—Carroll v. U. S . 
C.C.-A.Ala.. 84 F.2d 667—Oras v. U. 

S.. C.C.A.Wash., 67 P.2d 463—Dale 

V. U. S., C.C.A.Ind., 66 P.2d 666, 

certiorari denied Ma.ssey v. U. S., 
54 S.Ct. 454. 291 U.S. 669, 78 L.Ed. 
1059, revoked 54 S.Ct. 458, 291 U.S. 
665, 78 L.Ed. 1048, and certiorari 
granted 64 S.Ct. 458, 291 U.S. 

655, 78 L.Ed. 1048, reversed on 
other grounds 64 S.Ct. 532, 291 
U.S. 608, 78 L.Ed 1019—Par¬ 

nell V. U. S., C.C.A.Okl., 64 P. 
2d 324—Dolff V. U. S., C.C.A.lll.. 
61 F.2d 881, certiorari denied 53 S. 
Ct. 797, 289 U.S. 763. 77 L.Ed. 1606 
—Davidson v. U. S., C.C.A.Mo., 61 

F. 2d 260—Donovan v. U. S., C.C.A. 
Pa., 64 P.2d 193—Hogg v. U. S., C. 
C.A.Ga., 53 F.2d 967, certiorari de¬ 
nied Cutcliff V. U. S., 52 S.Ct. 457, 
286 U.S. 656, 76 L.Ed. 946—Collen- 
ger V. U. 8.. C.G.A.lnd., 60 F.2d 345, 


certiorari denied 62 S.Ct. 33, 284 

U. S. 664, 76 L.Ed. 654—Rossi v. U. 

S., C.C.A.Idaho, 49 P.2d 1—Baxter 

V. U. S., C.C.A.Tenn.. 45 F.2d 487— 
Ching Wan v. U. S., C.C.A.Cal., 35 
P.2d 665—Sugarman v. U. S., C.C. 
A.Cal.. 36 F.2d 668, certiorari de¬ 
nied |>0 S.Ct. 239. 281 U.S. 723, 74 
L.Ed. 1141—Stack v. U. S., C.C.A. 
Wash.. 27 P.2d 16—Kuhn v. U. S.. 
C.C.A.Cal., 26 F.2d 463, reversing in 
part and denying rehearing 24 P.2d 
910, certiorari denied Lee v. U. S., 
49 S.Ct. 11. 278 U.S. 605. 78 L.Ed. 
633—Dickerson v. U. S., C.C.A. 
Iowa, 18 P.2d 887—Perry v. U. S., 
C.C.A.Okl.. 18 F.2d 477—Grnham v. 

U. S., C.C.A.Okl., 15 P.2d 740, cer¬ 
tiorari denied O’Fallon v. U. S , 47 
S.Ct. 587. 274 U.S 743. 71 L.Ed. 
1321—T.a Rosa v. U. S., C.C.A.W. 
Va.. 15 F.2d 479—Ridenour v. U. 

5., C.C.A.Pa., 14 P.2d 888—Lucking 

V. U. S.. C.C.A.Ind.. 14 F.2d 881, 
certiorari denif>d Goldstein v. IT. S , 
47 S.Ct. 455. 273 U.S. 750. 71 L.Ed. 
873, O’Neill v. U. S.. 47 S.Ct. 455, 
273 U.S. 749. 71 L.Ed. 872. Stratton 
V. U. S., 47 set. 455. 273 U.S. 750, 
71 L.Ed. 873, and Whalen v. U. S., 
47 S.Ct. 455. 273 U.S. 749. 71 L.Ed. 
873—Scheib v. U. S., CC.A.Ind., 14 
P.2d 75. certiorari deined 47 S.Ct. 
95. 273 U.S 701, 71 L Ed. 847. An¬ 
derson V. U. S. 47 S.Ct. 95. 273 U. 
S. 700. 71 LEd. 847. Bovard v. U. 

5.. 47 S.Ct. 95. 273 U.S. 701, 71 L. 
Ed. 847, Carter v. XL S., 47 S Ct. 
95. 273 U.S. 701, 71 L.Ed. 847, 
Jones V. U. S., 47 S.Ct. 95. 273 U. 
S. 701, 71 L.Ed. 848, and Webb v. 
U. S.. 47 S.Ct. 113, 273 US 718. 71 
L.Ed. 856—Jezew.ski v. U. S., C.C. 
A.Mich., 13 F.2d 599, certiorari de¬ 
nied Ross V. U. S.. 47 S.Ct. 243, 273 

U. S. 736, 71 L.Ed. 865—Green v. U. 

S.. C.C.A.Ohio. 8 P.2d 140—Beeber 

V. U. S., C.C.A.N.Y., 6 F.2d 45— 
Brauer v. U. S.. C.C.A.N.J., 299 F. 
10—Pope V. U. S., C.C.A.Pa, 289 
P. 312, certiorari denied 44 S.(^t. 33, 
263 IT.S. 703, 68 L.Ed. 515—Hardy 
V. U. S., C.C,A.Tex., 269 F. 134. cer¬ 
tiorari denied Flowers v. U. S., 41 
S.Ct. 449, 256 U.S. 689, 65 L.Ed. 
1173—Kirkwood v. U. S., Mo., 260 
P. 825. 168 C.C.A. 171—Stubbs v. 
U. S., Cal., 249 P. 671, IGl C.C.A. 
497. 

Cal.—People v. Stevens, 248 P. 696, 
78 Cal.App. 395. 

Ill.—People V. Bain, 196 N.E. 42, 359 
Ill. 456, reversing 274 Ill.App. 215 
—People V. Barry, 4 N.E. 2d 617, 
287 Ill.App. 12. 

Pa.—Commonwealth v, Stephens, 64 
Pa.Super. 429. 

Dotsrmlaatlon of suflloleiicy 

In prosecution of several defend¬ 
ants for attempted election fraud 
and conspiracy, whether testimony 
was sufficient as to any particular 
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defendant was required to be deter¬ 
mined in light of his interest, pur¬ 
pose. and motive, or lack thereof and 
all other material facts disclosed by 
proof.—People v. O'Hara, 270 N.W. 
298, 278 Mich. 281. 

Mere knowledge Is insufficient. 
U.S.—Young V. U. S.. C.C.A.Tex., 48 
P.2d 26—Tingle v. U. S.. C.C.A.Mo.. 
38 F.2d 673. 

W.Va.—State v. Naylor, 168 S.E. 489, 
113 W.Va. 446. 

88. U.S.—Dahly v. U. S., C.C.A. 

Minn., 60 F.2d 37—Honing v. U. S.. 
C.C.A.Ncb., 21 F.2d 508. 

Cal.—People v. Cockrill, 216 P. 78, 62 
Cal.App. 22, affirmed Cockrill v. 
People of State of California, 45 
S.Ct. 490. 268 US 258. 69 L.Ed. 944. 
N.Y.—People v. Suffern. 195 N.E. 816. 
267 N.Y. 115, reversing 274 N.Y.S. 
966. 242 App.Div. 353—People v. 
Dolce. 184 N.E. 690, 261 N.Y. 108, 
reversing People v. Gallo, 260 N.Y. 
S. 32. 236 App.Div. 574 
Utah.—State v. Melntyre, 66 P.2d 
879. 

12 C.J. p 639 note 89. 

Bnlllclency as determined by record 

Where defendant is shown by di¬ 
reel and positive evidence to have 
been a parly to a conspiracy, or 
where the circumstantial evidence as 
to such defendant, properly applied, 
meets the required degree of proof, 
the record can be viewed as a com¬ 
posite whole; hut this rule cannot 
be applied where there is no or, at 
most, slight proof; and all of the 
evidence must be viewed in the light 
of special circumstance chaimed to 
apply in individual c.ases.—U. S. v. 
Standard Oil Co. (Indiana), D.C.Wis., 
23 F.Supp. 937, motion denied 24 F. 
Supp. 576. 

Byldence held snilLcient to snstaiu 
ooavlctioa for conspiracy 

(1) To commit crime in general. 
U.S.—Shores v. U. S., C.C.A.Cal., 80 

F.2d 942, certiorari denied 56 S.Ct. 
501. 297 U.S. 705. 80 L.Ed. 993— 
U. S. V. Smith. C.C.A.N.Y., 61 F.2d 
1042, certiorari denu‘d Baker v. IJ. 

S., 53 S.Ct. 385, 288 U.S. 602, 77 
L.Ed. 977—U. S. v. Baker, C.C.A.N. 
Y., 61 F.2d 469. 

Ark.-Abston v. State, 242 S.W. 60, 
154 Ark 69. 

Cal.—People v. McCollum. App., 78 P. 
2d 1030—People v. Gilbert, App., 
78 P.2d 770. 

Ill.—People V. Buckminster, 118 N.E. 
497, 282 Ill. 177, affirming 207 Ill. 
App. 230. 

Ind.—Swarat v. State, 168 N.E. 487, 
90 lnd.App. 222. 

Ky.—Slavcn v. Commonwealth, 248 S. 

W. 214. 197 Ky. 790. 

(2) To assault.—State v. Smith, 
186 S.E. 460. 210 N.G. 68. 
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(8) To burn property. 

Cal.—^People v. Taber, 65 P.2d 1189, 
13 Cal.App.2d 27. 

Kan.—State v. Hanks, 166 P. 866. 101 
Kan. 200. 

Mass.—<!omnionwealth v. Sokorells, 
160 N.E. 197, 264 Mass. 464. 

N.J.—State V. Twardus, 140 A. 317, 6 
N.J.Misc. 198. affirmed 143 A. 920, 
106 N.J.Law 264. 

Pa.—Commonwealth v. Sonis, 81 Pa. 
Super. 205. 

(4) To cause purported lottery 
tickets to bo transported in inter¬ 
state commerce.—U. S. v. McGuire, 
C.C.A.N.Y., 64 P.2d 485, certiorari de¬ 
nied McGuire v. TJ. S., 54 S.Ct. 63. 
290 U.S. 646, 78 Li.Kd. 560, and Mann 
V. U. S.. 64 S.Ct. 70, 290 U.S. 645, 78 
li.Ed. 560. 

(6) To collect money by unlawful 
means.—State v. Continental Pur¬ 
chasing Co., 196 A. 827. 119 N.T.Law 
267. 

(6) To commit sex perversions.— 
People V. Jordan, Cal.App., 74 P.2d 
619. 

(7) To commit bribery. 

U.S.—Clark v. U. S., C.C.A.Mo., 265 
F. 104. 

Cal.—People v. Martin. 300 P. 130, 
114 Cal.App. 392—People v. Col¬ 
lier. 295 P. 898, 111 Cal.App. 21.'), 
modified on other grounds People 
V. Shurtleff. 299 P. 92, 118 Cal.App. 
739. 

Ill.—People V. Stine, 199 Ill.App. 422. 
N.C.—Stale v. McLamb, 180 S.E. 586. 
208 N.C. 378. 

(8) To commit crimes relative to 
elections. 

U.S.—Walker v. U. S.. C.C.A.Mo., 93 
P.2d 383. affirming, D.C., U. S. v. 
Buck, 18 P.Supp. 213, certiorari de¬ 
nied Walker v. U. S., 58 S.Ct. 642, 
803 U.S. 644, 82 I...Ed. 1103, rehear¬ 
ing denied 58 S.Ct. 755, 303 U.S. 
668, 82 L.Ed. 1124, certiorari de¬ 
nied Drummond v. U. S., 58 S Ct. 
642, 303 U.S. 644, 82 L.Ed. 1103, 
rehearing denied 58 S.Ct. 756, 303 
U.S. 668, 82 L.Ed. 1124. 

Cal.—People v. Stone, 257 P. 644, 84 
Cal.App. 96. 

Ill.—People V. Amore, 13 N.E 2d 105, 
293 Ill.App. 605— People v. Fedele, 
6 N.E.2d 272, 287 Ill.App. 444. 
Mich.—People v. O’Hara, 270 N.W. 
298, 278 Mich. 281. 

N.J.—State V. Caprlo. 119 A. 81, 98 
N.J.Law 13. 

(9) To commit grand theft.—Peo¬ 
ple V. Grossman, Cal.App., 82 P.2d 
76. 

(10) To conceal assets of bank¬ 
rupt.—White V. U. S., C.C.A.Mass., 
30 F.2d 690, certiorari denied 49 S.Ct. 
613, 279 U.S. 872, 73 L.Ed. 1008— 
Chaplin V. U. S., C.C.A.S.C., 28 F.2d 
667—Carter v. U. S., C.C.A.Mo.. 19 
F.2d 431—Prleden v. U. S., C.C.A.Va., 
6 F.2d 656—Greenspahn v. U. S., C. 
C.A.T11., 298 F. 736—Samara v. U. S., 
C.C.A.N.Y., 263 F. 12. 

16 C.J.S.-73 


(11) To defame.—State v. Loog, 
179 A. 623, 18 N.J.Misc. 636, affirmed 
State v. Henry. 188 A. 918, 117 N.J. 
Law 442. 

(12) To defraud. 

U.S—Harris v. U. S.. C.C.A.Wash., 
48 F.2d 771. 

Cal.—People v. Jackson, App., 74 P.2d 
1086—People v. Shearer, 256 P. 611, 
83 Cal.App. 321—People v. George. 
241 P. 97, 74 Cal.App. 440—People 
V. Wignall. 206 P. 881, 56 Cal.App. 
423. 

Idaho.—State v. Jensen. 280 P. 1039, 
47 Idaho 786. 

Ill.—People v. Link, 6 N.E.2d 201, 365 
Ill. 266, affirming 282 Ill.App. 520 
—People V. Barnett, 179 N.E. 450, 
347 Ill. 127—People v. Blume, 178 
N.E. 48, 346 Ill. 624—People . v. 
Drury. 167 N.E. 823, 335 111. 639, 
affirming 250 Ill.App. 547—People 
V. Forster. 117 N.E. 761, 280 Ill. 
486, affirming 204 Ill.App. 338— 
People V. Simpson, 198 Ill.App. 627. 
Iowa.—State v. Lowenberg, 243 N.W. 
638. 216 Iowa 222. 

Kan.—State v. Wingett, 16 P.2d 486, 
136 Kan. 436. 

Ky.—St. Clair v. Commonwealth, 64 
S.W.2d 1. 245 Ky. 730—Common¬ 
wealth v. Harper, 243 S.W. 1053. 
195 Ky. 843. 

Mich.—People v. McKenna, 276 N.W. 
718, 282 Mich. 668—People v. 

Reed, 196 N.W. 326, 225 Mich. 305. 
N.J.—State V. Gallagher, 142 A. 365. 
6 N.J Misc. 631, affirmed State v. 
Greenberg, 144 A. 618, 105 N.J.Law 
383. 

N.C—State v. Davis, 164 S.E. 737, 
203 N.C. 18, 36, certiorari denied 
Davis V. State of North Carolina. 
63 S.Ct. 96. 287 U.S. 649, 77 L.Ed. 
561. 

Pa—Commonwealth v. Pent, 170 A. 
401, 112 Pa.Super. 401, reversed 

on other grounds Commonwealth 
V. Robinson. 176 A. 908, 317 Pa. 321 
—Commonwealth v. Barnes, 162 A. 
670, 107 Pa.Super. 46—Common¬ 

wealth v, Dallis, 82 Pa.Super. 485 
—Commonwealth v. Beauman & 
POrlman, 78 Pa.Super. 336—Com¬ 
monwealth V. Spillman, 74 Pa.Su¬ 
per. 192. 

R.I.—State V. Beilin, 181 A. 804, 55 
R.I. 374. 

Tex.—Baker v. State, 72 S.W. 2d 
296, 126 Tex.Cr. 498. 

(13) To defraud by use of mails.— 
U. S. V. Rollnlck, C.C.A.N.Y., 91 F.2d 

911—Levine v. TJ. S., C.C.A.Wash., 
79 F.2d 364—Aycock v. U. S., C.C.A. 
Cal., 62 F.2d 612, certiorari denied 
53 S.Ct. 695, 289 U.S. 734, 77 L.Ed. 
1482—U. S. V. Shurtleff, C.C.A.N.Y., 
43 F.2d 944—Morris v. U. S., C.C. 
A.Ark., 7 F.2d 785, certiorari de¬ 
nied 46 B.Ct. 205, 270 U.S. 640, 70 
L.Ed. Z76—Bergera v. U. S., C.C.A. 
Utah, 297 F. 102. 

(14) To defraud United States.— 
Johnson v. U. S., C.C.A.Ky., 82 F.2d 
600, .certiorari denied 66 S.Ct. 967, 298 
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U. S. 688, 80 * L.Ed. 1407—U. S. v. 
Wexler, C.C.A.N.Y., 79 F.2d 626, cer¬ 
tiorari denied Wexler v. U. S., 66 S. 
Ct. 384. 297' U.S. 703, 80 L.Ed. 991— 
Curtis V. U. S., C.C.A.C 0 I 0 ., 67 F.2d 
943—Rice v. U. S., C.C.A.N.Y., 86 P. 
2d 689, certiorari denied 60 S.Ct. 246, 
281 U.S. 730, 74 L.Ed. 1146—Palter 

V. U.S., C.C.A.N.Y.. 23 P.2d 420. cer¬ 
tiorari denied 48 S.Ct. 628, 277 U.S. 
690. 72 L.Ed. 1003—Uodgskin v. U. 
S., C.C.A.N.Y., 279 P. 85—Belvin v. 
U. S.. Va.. 260 F. 465, 171 C.C.A. 281, 
certiorari denied 40 S.Ct. 16, 250 U. 
S. 673, 63 X...Ed. 1200—Gilson v. U. 
S., N.Y.. 258 P. 688. 169 C.C.A. 628. 
certiorari denied 40 S.Ct. 119, 261 U. 
S. 555. 64 L.Ed. 412. 

(16) To do illegal acts injurious to 
public trade.—People v. Glassberg, 
158 N.E. 103, 326 III. 379. 

(16) To embezzle, steal, or bur¬ 
glarize. 

U.S.—Holmes v. U. S., C.C.A.Tex., 267 
F. 529, certiorari denied 41 S.Ct. 
13. 254 U.S. 640, 65 L.Ed. 452. 

Cal.—People v. Malone. 66 P.2d 216— 
People V. Temple, 69 P.2d 417, 15 
Cal.App.2d 336—People v. Harden, 
58 P.2d 676, 14 Cal.App.2d 489— 
People V. Bailey, 256 P. 281.' 82 
Cal.App. 700—People v. Rodriguez, 
214 P. 452. 61 Cal.App. 69. 

Colo.—Helser v. People, 68 P.2d 648, 
100 Colo. 371—Shaw v. People, 209 
P. 812, 72 Colo. 142. 

Ga.—Adams v. State, 179 S.E. 417, 61 
Ga.App. 30. 

Ind—Sims v. State, 147 N.E. 520, 197 
Ind. 311—Brock v. State, 136 N.E, 
574. 192 Ind. 366. 

Ky.—Thomas v. Commonwealth. 91 
S.W.2d 50, 262 Ky. 687—Riggsby v. 
Commonwealth, 22 S.W.2d 624, 232 
Ky. 226. 

Mass.—Commonwealth v. Coshnear, 
194 N.E. 900, 289 Mass. 516—Com¬ 
monwealth V. Levine, 181 N.E. 851, 
280 Mass. 83. 

N.J.—Stale V. Greenberg, 144 A. 618, 
105 N.J.Law 383, affirming State v. 
Gallagher, 142 A. 365, 6 N.J.Misc. 
631. 

N.C.—State v. Fuer, 196 S.E. 326, 
213 N.C. 426. 

(17) To export arms In violation 
of law.—llolmc's v. U. S., C.C.A.Tex., 
267 F. 629, certiorari denied 41 S.Ct. 
13. 254 U.S. 640, 65 L.Ed. 452. 

(18) To extort. 

Cal.—People v. Marks, 267 P. 92, 83 
Cal.App. 370. 

Ill.—People V. Walsh, 163 N.E. 367, 
322 Ill. 196—People v. Curran, 121 
N.E. 637, .286 111. 302, affirming 207 
Ill.App. 264. 

Utah.—State v. McIntyre, 66 P.2d 
879. 

Wis.—Chamberlain v. State, 242 N.W. 
492, 208 Wis. 264. 

(19) To charge falsely certain In¬ 
dividuals with unlawful sale of In¬ 
toxicating liquor.—Commonwealth v. 
Mack, 170 A. 429, 111 Pa.Super. 494. 
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(20) To Import fraudulently mer- 
chandloe without payiner taxes.— 
Snow V. U. S.. C.C.A.N.G.. 28 F.2d 704. 

(21) To Injure, oppress, threaten, 
and Intimidate others in exercise of 
rlffhts as United States citisens.— 
Hoffman v. U. S., C.C.A.C 0 I 0 ., 68 F. 
2d 101. 

(22) To injure persons in their 
property or business. 

U.S.—Nixon V. U. S.. C.C.A.Idaho, 289 
F. 177, certiorari denied 44 S.Ct. 38. 
268 U.S. 708. 68 UEd. 516. 

Ill.—People V. Walcsak. 146 N.E. 660, 
816 Ill. 49—^People v. Kiley, 261 
I11.APP. 846. 

Iowa.—State v. Blackledire. 248 N. 

W. 534. 216 Iowa 199. 

Ky.—Patterson v. Commonwealth, 77 
S.W.2d 14. 266 Ky. 746. 

(28) To intimidate, alarm, disturb, 
or Injure another.—Helton v. Com¬ 
monwealth. 68 S.W.2d 189, 246 Ky. 7 
—Cobb V. Commonwealth. 46 S.W.2d 
776, 242 Ky. 424—'Adams v. Common¬ 
wealth. 12 S.W.8d 276, 227 Ky. 266— 
Murray v. Commonwealth. 6 S.W.2d 
696, 224 Ky. 541—Hogan v. Common¬ 
wealth, 280 S.W. 104, 212 Ky. 818— 
Hoover v. Commonwealth. 278 S.W. 
549, 212 Ky. 24—^Asher v. Ck>mmon- 
wealth, 277 S.W. 842, 211 Ky. 624. 

(24) To make a revolt on board 
steamship.—Rees v. U. S., C.C.A.Md.. 
96 F.2d 784. 

(26) To obtain divorce decree by 
means of false and fraudulent dep¬ 
osition.—State v. Horton, 133 A. 236. 
47 R.I. 841. 

(26) To overthrow by force the 
government of the United States and 
oppose by force the authority of the 
United States in Puerto Rico.—Al- 
bizu v. U. S., C.C.A.Porto Rico, 88 
F.2d 138, certiorari denied 67 S.Ct. 
940. 801 U.S. 707, 81 L.Ed. 1861. 

(27) To personate federal immi¬ 
grant inspectors.—Heskett v. U. S., 
C.C.A.Cal., 68 F.2d 897, certiorari de¬ 
nied 63 S.C;t. 89, 287 U.S. 643, 77 L. 
Ed. 666. 

(28) To procure unlawful arrest 
and prosecution.—Babbs v. State, 
295 P. 898, 60 Okl.Cr. 21. 

(29) To rob. 

U.S.—Bellande v. U. S., C.C.A.L.a., 26 
F.2d 1, certiorari denied 48 S.Ct. 
602, 277 U.S. 607, 72 L.Ed. 1012— 
Madigan v. U. S., C.C.A.Wyo., 23 F. 
2d 180. 

Cal.—People v. Brown, 277 P. 908, 99 
Cal.App. 117—People v. Clensey, 
274 P. 1018, 97 CaLApp. 71—People 
v. Haughey, 260 P. 406, 79 CaLApp. 
641. 

Ky.—'Edwards v. Commonwealth, 74 
S.W.2d 949, 266 Ky. 492—Bright v. 
Commonwealth. 82 S.W.2d 861, 285 
Ky. 781—^Eubank v. O>mmon- 
wealth, 276 S.W. 680, 210 Ky. 160. 
Mo.—Stete V. Olon, 268 S.W. 864. 
N.M.—State v. Fernandes, 19 P.2d 
1048, 87 N.M. 161. 


(80) To ship In Interstate com¬ 
merce misbranded and aduHerated 
fluid extiwct of ginger.—^U. S. v. Les¬ 
ser, C.C.A.N.T., 66 F.2d 612. 

(31) To suborn perjury.—People v. 
Simos, 259 Ill.App. 268, alllrmed 178 
N.E. 188, 845 111. 226. 

(82) To violate Corporate Securi¬ 
ties Act and to commit grand theft. 
—^People V. Tant, CaLApp., 80 P.2d 
606. 

(38) To violate internal revenue 
laws.—Borgia v. U. S., C.C.A.Cal.. 78 
F.2d 660, certiorari denied 56 S.Ct. 
136. 296 U.B. 616, 80 L.Ed. 486. 

(84) To violate laws pertaining to 
aliens. 

U.S.—Shimi Miho v. U. S., C.C.A.CAL, 

67 F.2d 491—Wong Kim v. U. S., 
C.C.A.Cal.. 88 F.2d 777—Susnjar 
V. U. S., C.C.A.Ohio, 27 F.2d 223— 
Wing V. U. S., C.C.A.Fla., 280 F. 
112—Louie Ding v. U. S., Wash., 
246 F. 80, 168 C.C.A. 806. 

Cal.—People v. Cockrill. 216 P. 78, 62 
Cal.App. 22, affirmed Cockrill v. 
People of State of California, 46 S. 
Ct. 490. 268 U.S. 268, 69 L.Ed. 944 
—People V. Beck. 213 P. 61. 60 Cal. 
App. 417. 

(86) To violate laws regulating 
and pertaining to intoxicating liq¬ 
uors. 

U.S.—Robinson v. U. S.. C.CA.Tex., 
94 F.2d 762—U. S. v. Goldsmith, C. 
C.A.N.Y., 91 F.2d 983, certiorari de¬ 
nied 68 S.Ct. 38. 302 U.S. 718, 82 
L.Bd. 666—Short v. U. S., C.C.A. 
Va., 91 F.2d 614, 112 A.L.R. 969— 
Barker v. U. S.. C.C.A.Ark., 86 F. 
2d 284—Marx v. U. S., C.C.A.Mlnn., 
86 F.2d 246—Johnson v. U. S., C. 
G.A.Ala., 84 F.2d 114, certiorari de¬ 
nied 67 S.Ct. 37, 2*99 U.S. 574, 81 
L,Bd. 423—Cody v. U. S.. C.C.A. 
Wash., 73 F.2d 180—Barkley v. U. 

S., C.C.A.N.C., 66 F.2d 74—Panzich 
V. U. S.. C.C.A.Cal., 66 F.2d 660— 
Collins V. U. S., C.C.A.Pla., 66 F. 
2d 646—Zito V. U. S., C.C.A.I11.. 64 
F.2d 772—Parnell v. U. S., C.C.A. 
Okl., 64 F.2d 324—Davidson v. U. 

5., C.C.A.R.I.. 63 F.2d 90—Willmei^ 
ing V. U. S., C.C.A.Tex., 61 F.2d 
1009—Dolff V. U. S., C.C.A.I11., 61 F. 
2d 881, certiorari denied 68 S.Ct. 
797. 289 U.S. 763, 77 L.Ed. 1606— 
Capriola v. U. S., C.C.A.I11., 61 F. 
2d 6, certiorari denied Walsh v. U. 

5., 63 6.Ct. 816, 287 U.S. 671, 77 L. 
Ed. 679—Roberts v. U. S., C.C.A. 
Va., 60 F.2d 871—Rinella v. U. S., 
C.C.A.I11., 60 F.2d 216—Pope v. U. 

5., C.C.A.I11., 60 F.2d 202—Goode v. 
U. S., C.C.A.MO., 68 F.2d 106—Mat- 
teis v. U. S., C.C.A.I11., 57 F.2d 999 
—Booth V. U. 8., C.C.A.Okl., 67 P.2d 
192—McFee v. U. S., C.C.A.Idaho. 

68 F.2d 668, certiorari denied 62 8. 
Ct. 896, 286 U.S. 646, 76 L.Ed. 938— 
Pomerants v. U. 8., C.C.A.Pa., 61 F. 
2d 911—U. S. V. Engelsberg, C.C.A. 
Pa., 61 F.2d 479, certiorari denied 
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Engelsberg v. U. 8., 68 S.Ct. 89, 
284 U.8. 648, 76 L.Ed. 660—Urban 
V. U. 8., C.C.A.C 0 I 0 ., 46 F.2d 291— 
Holt V. U. S., C.C.A.lnd., 46 F.2d 
892, certiorari denied 61 S.Ct. 847, 
288 U.S. 824, 76 L.Ed. 1488—U. & 
V. Illinois Alcohol Co., C.C.A.N.T., 
45 F.2d 146, certiorari denied Ber> 
ney v. U. 8.. 61 S.Ct. 214, 282 U.S. 
901, 75 L.Ed. 794—Didenti v. U. S.. 
C.C.A.Wash.. 44 F.2d 637—Reid v. 
U. S.. C.C.A.I11., 44 F.2d 61—Cvit- 
kovic V. U. S., C.C.A.Waoh., 41 F. 
2d 682, certiorari denied Cvltko- 
vich V. U. S., 61 S.Ct. 77, 282 U. 
S. 871, 76 L.Ed. 770—Ferris v. .U. 

S., C.C.A.Cal., 40 F.2d 837—Perry v. 
U. S., C.C.A.Fla., 39 F.2d 52, cer> 
tiorari denied Capo v. U. S.. 60 S. 
Ct. 467, 281 U.S. 769. 74 L.Ed. 1176, 
and Satinover v. U. S., 60 S.Ct. 467, 
281 U.S. 769, 74 L.Ed. 1176—Sugar- 
man V. U. S.. C.C.A.Cal., 86 F.2d 
663, certiorari denied 60 S.Ct. 289, 
281 U.S. 723, 74 L.Ed. 1141—Carna¬ 
han V. U. S.. C.C.A.MO., 36 F.2d 96. 
67 A.L.R. 1085, certiorari denied 60 
S.Ct. 238. 281 U.S. 723, 74 L.Ed. 
1141—Pollock V. U. S., C.C.A.Md., 
84 F.2d 94. certiorari denied 60 S. 
Ct. 81, 280 U.S. 600, 74 L.Ed. 646— 

U. S. V. Austin-Bagley Corporation, 
C.C.A.N.Y., 31 F.2d 229, certiorari 
denied Austin-Bagley Corporation 

V. U. S.. 49 S.Ct. 479, 279 U.S. 863, 
73 L.Ed. ia02—Gibson v. U. S.. C. 
C.A.Wash., 31 F.2d 19, certiorari 
denied 49 S.Ct. 481, 279 U.S. 866, 73 
L.Ed. 1004-~C!havez v. U. S., C.C.A. 
N.M., 29 P.2d 701—Ferracane v. U. 

S., C.C.A.Ind.. 29 F.2d 691—Hoag- 
land V. U. S., C.C.A.Cal., 28 F.2d 
871—Vendettl v. TT. S., C.C.A.Wash.. 
27 F.2d 866, certiorari denied 49 S. 
Ct. 94. 278 U.S. 660, 73 L.Ed. 561— 
Schouweller v. U. S., C.C.A.Cal., 
27 F.2d 616—Babb v. U. S.. C.C.A. 
Iowa, 27 F.2d 80, certiorari denied 
Noyes v. U. S., 49 S.Ct. 26. 278 U. 
S. 624. 73 L.Ed. 644—Wallenstein 
V. U. S., C.C.A.NJ.. 25 F.2d 708, 
certiorari denied 49 S.Ct. 13. 278 U. 
S. 608, 73 L.Ed. 634—Balderson v. 
U. S.. C.C.A.Neb., 24 P.2d 916— 
Nielson v. U. B., C.C.A.Wash., 24 
F.2d 802—Wyatt v. U. S., C.C.A. 
Pa., 28 F.2d 791, certiorari denied 
48 S.Ct. 436. 277 U.S. 588. 72 L.Ed. 
1002—Anstess v. U. S.. C.C.A.lnd., 
22 F.2d 694—Baker v. U. S., C.C.A. 
Va., 21 F.2d 903, certiorari denied 
48 S.Ct. 301, 276 U.S. 621, 72 L.Ed. 
786—McDonnell v. U. S.. C.C.A. 
Mass., 19 F.2d 801, certiorari de¬ 
nied 48 S.Ct. 114, 276 U.S. 661, 72 
L.Ed. 421—Quigley v. U. S., C.C.A. 
Mass., 19 F.2d 766—Martin v. U. 

B. , C.C.A.Fla.. 17 F.2d 978, certio¬ 
rari denied 48 S.Ct. 20, 276 U.S. 627, 
72 L.Ed. 408—Billingsley v. U. 8., 

C. C.A.Okl., 16 F.2d 764—Hartson v. 
U. S., C.C.A.N.Y., 14 F.2d 661— 
Weeke v. U. S., C.C.A.M 0 ., 14 F.2d 
898, error dismissed and certiorari 
denied 47 8.Ct. 466, 278 U.S. 662, 
749, 71 LkEd. '828, and 47 S.Ct. 468, 
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278 U.S. 7B1, 71 L.Bd. 874-~Cain- 
panelli v. U. S., C.C.A.Cal., IS F.2d 
750—^Milner v. U. S., C.C.A.Pa., 18 
F.2d 789—Albury v. U. S., C.C.A. 
Fla., 12 F.2d 595, certiorari denied 
47 S.Ct. 98, 273 U.S. 706, 71 L.Ed. 
850—Belvin v. U. S., C.C.A.Va., 12 
P.2d 648, certiorari denied 47 S.Ct. 
08, 273 U.S. 706, 71 L.Ed. RBO— 
Hilt V. U. S., C.C.A.FIa., 12 F.2d 
504—Simpson v. IT. S., C.C.A. W. 
Ta., 11 F.2d 591, certiorari denied 
46 S.Ct. 488, 271 U.S. 674, 70 L.Ed. 
1145—Ford v. IT. S., C.C.A.Cal., 10 
F.2d 339, certiorari (granted 46 S.Ct. 
475, 271 U.S. 652, 70 L.Ed. 1133, 
affirmed 47 S.Ct. 531, 273 U.S. 593, 
71 L Ed. 793—Chapman v. U. S.. C. 
C.A.Tex., 10 F.2d 124. certiorari de¬ 
nied 46 S.Ct. 482, 271 US. 667, 70 
L.Ed. 1141-—Canada v. U. S., C.C. 
A.Tex., 6 P.2d 488—Hncker v. IT. 
C, C.C.A.Nev., 5 P.2d 132—Bccher 

V. U. S., C.C.A.N.Y.. 5 F.2d 45—A. 
Ouckenhelmer & Bros. Co. v. IT. S., 
C.C.A.Pa., 3 F.2d 786, certiorari de¬ 
nied 45 S.Ct. 509, 268 U.S. 688. 69 
L.Ed. 1157—Turinetti v. IT. S., C. 
C.A.Nev., 2 F.2d 1.5—Kirkpatrick v. 
U. S., C.C.A.Idaho, 209 F. 225— 
Power.s V. U. S., C.C.A.Tex., 294 F. 
512—Falconer v. IT. S.. C.C.A.. 
Wash.. 294 F. 86, certiorari denied 
44 S.Ct. 46.3. 264 U.S. 593. 68 L.Ed, 
866—Schliefer v. U. S.. C.C.A.1S5..I., 
288 P. 368, certiorari denied 43 S. 
Ct. 703, 262 U.S. 756. 67 L.Ed. 1218 
—Windsor v. U. S.. C.C A.Ohio, 286 
F. 51. certiorari denied 43 S.Ct. 
523, 262 U.S. 748. 67 L.Ed. 1212— 
Block V. U. S., C.C.A.Nel).. 267 F. 
624—Rlchnrds v. U. S., C C.A. 
Wash., 264 F. 654—Villers v. IT. S.. 

W. Va., 255 F. 75, 166 CC.A. 403. 
Cal.—People v. Dal Porto, App., 62 

P.2d 1061, rehearing denied 63 P. 
2d 1199—People v. La Bow, 288 P. 
880, 106 Cal.App. 47. 

Ind.—Hermann v. State, 170 N.E. 786, 
201 Ind. 601—Dameron v. State, 165 
N.E. 58, 201 Ind. 53—Jorraan v. 
State, 163 N.E. 837, 200 Ind. 388— 
Booher v. State, 153 N.E. 497, 198 
Ind. 315. 

Iowa.—State v. Miller, 227 N.W. 139 
—State V. Terry, 223 N.W. 870, 207 
Iowa 916. 

Tex.—Caldarera v. State, 53 S.W.2d 
485, 122 Tex.Cr. 46. 

(86) To violate laws relating to 
counterfeiting.—Ross v. U. S., C.C.A. 

111., 93 F.2d 950—Maugerl v. U. S., C. 
C.A.Cal., 80 F.2d 199—McCannell v. 
U. S., C.C.A.Ill., 75 P.2d 195, certio¬ 
rari denied 55 S.Ct. 657, 295 U.S. 746, 
79 L.Bd. 1691—U. S. v. Berger, C.C.A. 
N.Y.. 7,8 P.2d 278, certiorari granted 
Berger v. U. S., 65 S.Ct. 346. 293 U.S. 
662, 79 L.Ed. 666, reversed on other 
grounds 65 S.Ct. 629, 295 U.S. 78, 79 
L.Bd. 1314—Gerard v. U. S.. C.C.A. 

111., 61 P.2d 872—Zottarelll v. U. S., 
C.C.A.Ohio, 20 F.2d 796, certiorari de¬ 
nied 48 S.Ct. 159, 276 U.S. 671, 72 L. 
Ed. 432. 


(27) To violate narcotics laws.— 
U. S. v. Frankel, C.C.A.N.T., 65 P.2d 
285, certiorari denied Frankel v. U. 

5.. 54 S.Ct. 119, 290 U.S. 682, 78 L. 
Ed. 688—Harbour v. U. S., C.C.A.Tex.. 
54 F.2d 1—Ching Wan v. U. S.. C.C. 
A.Cal.. 36 P.2d 665—Harrison v. U. S.. 
C.C.A.N.Y.. 7 P.2d 259—Smith v. U. 

5., C.C.A.MO.. 284 P. 673, certiorari 
denied 43 S.Ct. 862. 261 U.S. 617, 67 
L.Ed. 829. 

(38) To violate National Motor Ve¬ 
hicle Theft Act.—^U. S. v. Brand, C. 
C.A.N.Y., 79 P.2d 605, certiorari de¬ 
nied Brand v. U. S., 56 S.Ct. 381, 296 
U.S. 655. 80 L.Ed. 466—Davidson v. 

U. S.. C.C.A.MO.. 61 P.2d 250—Overby 

V. 17. S., C.C.A.Ind., 23 F.2d 908— 
Nyqulst v. U. S., C.C.A.Mich., 2 P.2d 
504, certiorari denied 46 S.Ct. 508, 
267 U.S. 606, 69 L.Ed. 810. 

(39) To violate National Stolen 
Property Act.—Allen v. U. S., C.C.A. 
S.C., 89 P.2d 954—U. S. v. NewhofT, 
C.C.A.N.Y., 83 P.2d 942, certiorari de¬ 
nied Newhoff V. U. S., 57 S.Ct. 27, 299 
U.S. 565. 81 L.Ed. 416. 

(40) To violate statutes denounc¬ 
ing national hank robbery and as¬ 
sault in connection therewith, and 
statute denouncing kidnapping in 
connection with national hank rob¬ 
bery, through robbery of messenger 
of national bank.—U. S. v. Fox, C.C. 
A.N.Y., 97 F.2d 913. 

(41) To violate statute making It 
unlawful to present or cause to be 
presented any false or fraudulent 
claim for payment of a loss under 
a contract of insurance, or to pre- 

t pare, make, or subscribe any writ¬ 
ing with Intent to present or use the 
same or allow it to be presented or 
used in support of any such claim.— 
People V. Grossman, Cal.App., 82 P.2d 
76. 

(42) To violate statute penalizing 
person who knowingly procures or 
offers false or forged instrument to 
be filed, registered, or recorded in 
public office, which instrument, if 
genuine, might be died, registered, 
or recorded under law of state or 
United States.—^People v. Davidian, 
CaLApp., 67 P.2d 1085. 

(43) To violate statute pertaining 
to persons who procure escape of 
prisoner properly committed to cus¬ 
tody of attorney general.—Galatas v. 
U. S., C.C.A.MO.. 80 F.2d 16, certio¬ 
rari denied 56 S.Ct. 674. 297 U.S. 
711, 80 L.Ed. 998, Farmer v. U. S., 
56 S.Ct. 674, 297 U.S. 711, 80 L.Ed. 
998, and Mulloy v. U. S., 56 B.Ct. 575. 
297 U.S. 711, 80 L.Ed. 998. 

Bvidenoa held lasnflloient to enetata 

ooaviotIcA for ooaeplrMY 
(1) To commit crime In general. 
U.S.—U. S. v. McNaugh, C.C.A.N.T., 
42 F.2d 836—Tofanelli v. U. S., C. 
C.A.Cal., 28 F.2d 581. 

Ark.—^Richardson v. State, 264 S.W. 
929. 165 Ark. 614. 

Ill.—People V. Mader. 146 N.E. 187, 
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SIS ni. 277,' reversing 280 IlLApp. 
667. 

Ky.—Perdew v. Commonwealth, 86 
S.W.2d 634, 260 Ky. 688. 

(2) To bomb hotel where strike 
breakers resided.—Davis v. State, 161 
N.E. 375. 200 Ind. 88. 

(3) To cause corrupt administra¬ 
tion of acts of congress.—Langer v. 
U. S.. CC.A.N.D., 76 P.2d 817. 

(4) To commit crime against na¬ 
ture.—People V. Jordan, Cal.App., 74 
P.2d 619. 

(6) To conceal assets of bankrupt. 
—Gerson v. U. S., C.C.A.Okl., 25 F.2d 
49—Bartkus v. U. S., C.C.A.I11., 21 
P.2d 426. 

(6) To defraud. 

Cal.—People V. Downing, 68 P.2d 667, 
14 Cal.App.2d 392. 

Ill.—People V. Geer. 151 N.E. 604, 821 
Ill. 69, reversing People v. Blschoff, 
238 lll.App. 369—People v. Lind¬ 
quist, 7 N.E.2d 166, 289 lll.App. 
250. 

Ind.—Krelg v. State, J90 N.E. 181. 
Iowa.—State v. Lowenberg, 243 N.W. 
538. 216 Iowa 222. 

Ky.—Murrell v. Commonwealth, 64 
S.W.2d 447, 251 Ky. 91—Anderson 
v. Commonwealth, 262 S.W. 1106, 
203 Ky. 681. 

Mich.—People v. Di Laura, 243 N.W. 
49. 259 Mich. 260. 

N.Y.—People V. Suffern, 196 N.E. 816, 
267 N.Y. 116, reversing 274 N.Y.S. 
966, 242 App.Div. 353. 

Okl.—Kime v. State, 167 P. 1159, 14 
Okl.Cr. 111. 

Pa.—Commonwealth v. Bardolph, 192 
A. 916, 326 Pa. 513, reversing 186 
A. 421, 123 Pa.Super. 84—Common¬ 
wealth V. Benz, 178 A. 390. 318 Pa 
465, reversing Commonwealth v. 
Routley, 174 A. 657, 116 Pa.Super. 
125. 

(7) To defraud by use of mails.— 
Pelz V. U. S^ C.C.A.N.Y., 64 P.2d 1001 
—Cohen v. United States, C.C.A.N.J., 
60 F.2d 819. 

(8) To enter forcibly dwelling 
house.—Commonwealth v. Farrar, 97 
Pa.Super. 358. 

(9) To facilitate fraudulently and 
knowingly transportation of mer¬ 
chandise Imported into United States 
contrary to law.—Enrique Rivera v. 
U. S., C.C.A.Porto Rico, 57 F.2d 816. 

(10) To injure. Intimidate, and 
alarm another.—Glass v. Common¬ 
wealth. 61 S.W.2d 629, 249 Ky. 757. 

(11) To make and alter United 
States war savings certificates and 
United States war savings certificate 
stamps and to publish, utter, and sell 
the altered. obligations.—Peterson v. 
U. S.. C.C.A.Or.. 274 F. 929. 

(12) To obstruct Justice.—People v. 
Silverman, 297 N.Y.S. 449, 262 App. 
Div. 149, reversing People v. Singer, 
295 N.Y.S. 874. 

(18) To prevent following trade or 
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connecting accused therewith will suffice,**^ and it is 
not necessary to connect him directly with the actual 
crime committed.*® On the other hand, participa¬ 
tion in the substantive offense is not necessarily 
sufficient to prove the participant guilty of conspir¬ 
acy;*® but the rule that something more than such 
participation must be shown is inapplicable where 
the evidence shows a deliberate and intentional 
course of action during the time when all the ac¬ 
cused were actuated by a common purpose and were 
assisting each other in violating the law.®® In a 
proper case proof of nonaction may be sufficient to 
establish guilt.® ^ 

Accused must establish his defense by sufficient 


evidence.®* It is not a fair rule that, under every 
charge of conspiracy, the evidence in defense must 
be viewed with suspicion and distrust.®* 

b. Testimony of Oo-Gonspirators 

Testimony of co-conspirators may be sufficient to 
establish the crime if believed and when corroborated. 

The testimony of a conspirator, when taken to¬ 
gether with evidence of the conduct of the parties 
and other circumstances, may be sufficient to estab¬ 
lish the conspiracy,®^ and a conviction may rest on 
such testimony alone if the jury believe it to be 
true.®* However, juries are generally cautioned 
that there ought not to be a conviction on such tes- 


buslnesa.—^Appeal of Allison & Mil¬ 
ler, 86 Pa.Super. 461. 

(14) To ppooure the arrest of an¬ 
other for resortInff and drunkenness. 
—People V. Shawn, 13 P.2d 866, 125 
Cal.App. 55. 

(15) To rob, steal, or burglarize. 
Ind.—Johnson v. State, 194 N.R 619, 

208 Ind. 89. 

Ky.—Dean v. Commonwealth, 81 S. 

W.2d 602, 258 Ky. 761. 

Tex.—^Weathered v. State, 81 S.W.2d 
91, 128 Tcx.Cr. 263—Dell v. State. 
69 S.W.2d 121, 123 Tex.Cr. 341— 
Rice V. State. 69 S.W.2d 119. 123 
Tex.Cr. 326—Rice v. State, 61 S.W. 
2d 364, 121 Tex.Cr. 68. 

(16) To sell dance tickets by false 
pretenses of solicitors representing 
themselves as police captain with 
defendant’s authorization.—State v. 
Scully, 167 A. 742, 11 N.J.Mlsc. 628. 

(17) To sell certlflcate of interest 
in a profit-sharing agreement with¬ 
out permission of corporation com¬ 
missioner.—People v. Walthor, Cal. 
App., 81 P.2d 462. 

(18) To take and detain a white 
woman against her will, by negroes, 
with Intent to have carnal knowledge 
of her.—Alexander v. Commonwealth, 
287 S.W. 29, 215 Ky. 832. 

(19) To transport stolen govern¬ 
ment bonds in interstate commerce.— 
Gable v. U. S., C.C.A.Ill., 84 P.2d 929. 

(20) To violate liquor laws. 

U.S.—U. S. v. Merrell, C.C.A.N.Y., 73 

F.2d 49, certiorari denied Merrell 
V. TT. S., 56 S.Ct. 346. 293 U.S. 627, 
79 Li.Ed. 713—U. S. v. Park Ave. 
Pharmacy, C.C.A.N.Y., 56 P.2d 753 
—Marcante v. U. S., C.C.A.Wyo., 
49 P.2d 166—Weniger v. U. S., C.C. 
A.Idaho. 47 P.2d 692—Stone v. U. 

5., C.C.A.N.Y.. 47 P.2d 202—Hodges 
V. U. S., C.C.A.Okl,. 36 P.2d 366, 
modifying 35 P.2d 594—McLaugh¬ 
lin v. U. S., C.C.A.Pa., 26 P.2d 1— 
Dow V. U. S., C.C.A.Wa.sh., 21 P.2d 
816--Hanlng v. U. S., C.C.A.Neb., 
21 P.2d 608—Bockol v. U. S., C.C. 
A.Del.. 6 P.2d 7^6—Stafford v. U. 

5.. C.C.A.Ky., 300 P. 637—Huth v. 
U. S., C.C.A.Ky.. 296 F. 36. 


Ky.—Myers v. Commonwealth, 276 
S.W. 883, 210 Ky. 373. 

(21) To violate narcotics laws.— 
U. S. V. Bonanzi. C.C.A.N.Y., 94 V. 
2d 570—Ventimigllo v. U. S., C.C.A. 
Mich., 61 P.2d 619—Butler v. U. S.. 
C.C.A.Okl.. 20 P.2d 670. 

87. U.S.—Meyers v. U. S., C.C.A. 

Mich., 94 P.2d 43.3—Luteran v. U. 

S.. C.C.A.Mo.. 93 P.2d 395. affirming. 
DC., U. S. v. Buck. 18 F.Supp. 213. 
certiorari denic'd Luteran v. U. S., 
68 S.Ct. 642, 303 U.S. 644, 82 L. 
Kd. 1103, rehearing denied 58 S. 
Ot. 756, 303 U.S. 668, 82 L.Kd. 
1124, certiorari denied Adams v. U. 

5.. 58 set. 643. 303 U.S. 644, 82 
L.Ed. 1104, rehearing denied 58 S. 
Ct. 756. 303 U.S. 668. 82 L.Ed. 1124, 
certiorari denied Wells v. U. S., 58 
S.Ct. 643, two cases, 303 U.S. 644, 
82 L.Ed. 1104, rehearing denied 58 
S.Ct. 756, two cases, 303 U.S. 668, 
82 L.Ed. 1124, certiorari denied 
Roach V. TL s., 58 S.Ct. 64.3, 303 U. 
S. 644. 82 L.PJd. 1104, rehearing de¬ 
nied 58 S.Ct. 766, 303 U.S. 608, 82 
L.Ed. 1124—Marx v. U. S., C.C.A. 
Minn., 86 P.2d 246—Galatas v. U. 

5., C.C.A.Mo., 80 F.2d 15, certiorari 
denied 66 S.Ct. 674, 297 U.S. 711, 
80 L.Ed. 998. Parmer v. U. S., 56 
S.Ct. 574, 297 U.S. 711. 80 L.Ed. 
998, and Mulloy v. U. S., 56 S.Ct. 
575, 297 U.S. 711, 80 L.Ed. 998— 
Tomplaln v. U. S., C.C.A.La., 42 F. 
2d 202, certiorari denied 61 S.Ct. 

90. 282 U.S. 886. 76 L.Ed. 781. 

8B. U.S.—Hall V. U. S.. C.C.A.Okl., 78 

F.2d 168. 

Cal.—People v. Keller, 12 P.2d 1066. 
124 Cal.App. 673. 

89. U.S.—Luteran v. U. S., C.C.A. 

Mo., 93 F.2d 395, affirming, D.C., 
U. S. V. Buck, 18 F.Supp. 213, cer¬ 
tiorari denied Luteran v. U. S., 58 
S.Ct. 642, 303 U.S. 644, 82 L.Ed. 
1103, rehearing denied 58 S.Ct. 756. 
303 U.S. 668, 82 L.Ed. 1124, cer¬ 
tiorari denied Adams v. U. S., 
68 S.Ct. 643, 303 U.S. 644, 82 L. 
Ed. 1104, rehearing denied 58 S. 
Ct. 756, 303 U.S. 668, 82 L.Ed. 1124. 
certiorari denied Wells v. U. S.. 68 
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S.Ct. 643. two cases. 303 U.S. 644, 
82 L.Ed. 1104, rehearing denied 68 
S.Ct. 756, two cases, 303 U.S. 668, 
82 L.Ed. 1124, certiorari denied 
Roach v. U. S., 58 S.Ct. 643. 303 U. 
S. 644, 82 L.Ed. 1104, rehearing de¬ 
nied 58 S.Ct. 756. 303 U.S. 668. 82 
L.Ed. 1124—Langer v TT. S., C.C.A. 
N.D., 76 P.2d 817—Biemer v. U. S., 
C.C.A.Ind., 64 P.2d 1045. certiorari 
denied 62 S.Ct. 647, 286 U.S. 666, 76 
L.Fld. 1298—Dahly v. U. S.. C.C.A. 
Minn., 50 F.2d 37—Wyatt v. IT. S., 
C.C.A.l’a., 23 F.2d 791, certiorari de¬ 
nied 48 S.Ct. 436, 277 U.S. 588. 72 
L.Ed. 1002—TI. S. V. Ileltler. D.C. 

Ill., 274 P. 401, error dismissed 
Hettler v. U. S., 43 S Ct. 163, 260 
U.S. 703, 67 L.Ed. 472, and transfer¬ 
red 43 S.Ct. 186, 260 U.S. 438, 67 L. 
Ed. 338. 

90. U.S.—Stack v. U. S.. C.C.A.Wash., 
27 P.3d 16. 

91. U.S.—O'Brien v. U. S., C.C.A. 
Ind., 51 F.2d 674. 

92. Ill.—People v. Waitches, 8 N.E. 
2d 687, 290 Ill.App. 402. 

Ky.—^Weisiger v. Commonwealth, 284 
S.W. 1039, 215 Ky. 172. 
Withdrawal from conspiracy to 
violnte federal law may bo shown by 
direct or circumstantial evidence, by 
writing, by express oral agreement, 
and by conduct wholly inconsistent 
with theory of continuing adherence. 
—Marino v. U. S., C.C.A.Cal., 91 P. 
2d 691. 

93. U.S.—U. S. V. Southern Califor¬ 
nia Wholesale Grocers' Ass’n, D.C. 
Cal., 7 P.2d 944. 

94. Cal.—People v. Kennedy, App., 
69 P.2d 224. 

D.C.—Hoeppel v. U. S., 85 P.2d 237, 

66 App.D.C. 71, certiorari denied 

67 S.Ct. 19, 299 U.S. 657, 81 L.Ed. 
410, motion denied 67 S.Ct. 123, re¬ 
hearing denied 57 S.Ct. 188, 299 U. 
S. 622, 81 L.Ea. 468. 

95. U.S.—Waldeck v. U. S., C.C.A. 
Ind., 2 P.2d 243. 

Ohio.—Richards v. State, 188 N.E. 
86, 43 Ohio App. 212. 
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timony without corroboration;^® and the corrobo¬ 
ration must come from other evidence in the case 
aside from the testimony of other co-conspirators.®^ 
Such corroboration may be supplied by the confes¬ 
sions of the parties,®® or by the fact that the con¬ 
spiracy was carried out according to plans.®® 

§ 94. Trial 

a. Questions of law and fact 

b. Instructions 

c. Verdict 

a. Questions of Law and Fact 

Questions of law are to be determined by the court, 
but the Jury must determine questions of fact, such as 
the existence of the conspiracy, the accused’s connec¬ 


tion with It, and the like. Whore the evidence la In¬ 
sufficient to go to the jury, or being circumstantial. Is as 
consistent with innocence as guilt, a directed verdict of 
acquittal is required. 

A conspiracy is susceptible of proof by circum¬ 
stances, which are addressed to the trial judge in 
the first instance, when called to rule on the com¬ 
petency of the testimony and it is for the court 
to determine whether the proved acts and circum- 
s^^ances, even if believed, are sufficient in law to es¬ 
tablish the conspiracy.2 The question of what facts 
are necessary to constitute conspiracy is a question 
of law;® but the weight and sufficiency of the evi¬ 
dence is for the jury,^ whose province it is, when 
there is sufficient evidence to warrant submission 
of the question, to determine whether the charge of 
conspiracy is made out by the evidence,® whether 


96. IT.S.—U. S. V. Lopan. C.C.Tex., 
45 F. 872. reversed on other 
prounds 12 S.Ct. 617, 144 U.S. 26S. 
36 L..Ed. 429. 

12 C.J. p 639 note 85. 

97. IT.S —IT. S. V. Liopan, suprn. 

96. Cal.—People v. Earl, 51 P.2d 147, 

10 Cal.App.2d 163. 

99. U.S.—U. S. V. Ryan. D.C.Mo.. 23 

F.Supp. 513. 

1. Tex.—I^pplns v. State, 8 Tex. 
App. 434. 

8. Pa.—Commonwealth v. Rardolph, 
192 A. 916. 326 Pa. 513, reveralnp 
186 A. 421, 123 Pa.Siipor, 34. 

3. 111.—People V. Seefeldt, 141 N E 
829. 310 111. 441. 

4. 17 S.—Mc Donald v. U. S., C.C.A 
Minn., 89 F.2d 128, cf'rtiorarl de¬ 
nied 57 S.Ct. 925. 301 U.S. 697. 81 
L.Ed. 1352. 58 S.Ct. 4. 

Ark.—Ahston v. State, 242 S.W. 60. 
154 Ark. 59. 

Cal.-—Johnstone v. Morris. 292 P. 970, 
210 Cal. 580—People v. Yant, App., 
80 P.2d 506. 

Ill.—People V. Seefeldt, 141 N.E. 829, 
310 Ill. 441—People V. Donahoe, 
198 Ill.App. 1. affirmed 117 N.E. 
105, 279 Ill. 411. 

Mo.—State v. Bresse, 33 S.W.2d 919, 
326 Mo. 885. 

Tex.—Brammer & Wilder v. Dime- 
stone County, Civ.App., 24 S.W.2d 
99, error dismissed. 

Credibility of witnesses 

(1) In deciding whether the facts 
are sufficient to sustain a flndinp of 
conspiracy, the jury may consider 
the credibility of the witness.—Com¬ 
monwealth V. Zuern, 16 Pa.Super. 
588—Commonwealth v. Tack, 1 
Brewst, Pa., 611. 

(2) In prosecution for conspiracy 
to defraud city by a false suit, cred¬ 
ibility of prosecution’s witnesses who 
were also involved in conspiracy and 
one of whom was confessed perjur¬ 
er is for JudKC sitting as Jury, where 
there was no showing of any know- 


'Ing use of perjured testimony by 
prosecution nor any suppression of 
any evidence that would impeach tes¬ 
timony t)f the.se witnes.ses.—I'eople v. 
Beath. 269 N.W. 238, 277 Mich. 473. 

Testimony of oo-oonsplrator 

The weight to be attached to testi¬ 
mony of a conspirator is for the Jury 
alone who must consider it in view 
of the other evidence and reach their 
conclusion on a view of the whole 
case.—U. S. v. Dancaster, C.C.Oa., 44 
F. 885. 896, 10 L.R.A. 333—12 C.J. p 
639 note 87. 

9. U.S.—IT S. V. Breen, C.C.A.N.Y., 

96 F.2d 782, certionri denied Breen 
V. U. S. 58 Srt. 1061. 304 U.S 581), 
82 D.Ed 1546—C.insberg v. U. S.. 
C.C.A.Tex., 96 F.2d 43.3—Capozzi v. 
IT. S.. (M'.A.Pa.. 90 F.2d 921—Tay¬ 
lor V. U. S., C.C.A.rja, 80 F.2d 604, 
cerllorari denied 56 S Ct. 503, 297 
U.S 708, 80 DEd. 995—Eaker v. 
U. S., CC.A.C^olo., 76 F.2d 267— 
Mansfield v. U. S.. C.C.A.Mo., 76 F. 
2d 224, <*ertiorarl denied 56 S.Ct. 
117, 296 U.S. 601, 80 L.Ed. 425— 
Braylon v. U. S., C C.A (Tolu., 74 
F.2d 389—Bonnoyer v. U. S., C.C. 
A.Me., 63 F.2d 9.3—Brady v. U. S., 
C.C.A.Ill., 41 F.2d 449—Stephens v. 

U. S., C.C.A.Cal., 41 F.2d 440. cer¬ 
tiorari denied Spicer v. U. S., 61 

S.Ct. 83, 282 U.S. 880, 76 L.Ed. 777 
—U. S. V. Wilson, D.C.W.Va., 23 P. 
2d 112—Lee v. U. S., C.C.A.Mass., 
14 P.2d 400, certiorari granted U. 
S. V. Lee, 47 S.Ct. 336, 273 U.S. 686, 
71 L.Ed. 840, and reversed on other 
grounds 47 S.Ct. 746, 274 U.S. 669, 
71 L.Ed. 1202—Litkofsky v. U. S., 
C.C.A.N.Y.. 9 F.2d 877—McWhorter 

V. U. S., C.C.A Neb.,. 297 F. 120, re¬ 
versed on other grounds 299 P. 780 
—Snilkln v. U. S., C.C.A.lnd., 266 
F. 489. 

Cal.—People v. Yant. App., 80 P.2d 
606—People v. Swanson, 7 P.2d 
380, 120 Cal.App. 173—People v. 
Collier. 295‘P. 898, 111 Cal.App. 
215, modified on other grounds Peo- 
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pie V. shurtleir. 299 P. 92. 118 Cal. 
App. 739. 

D.C.—Beard v. U. S.. 82 F.2d 837, 
65 App.D.C. 231, certiorari denied 
56 675, 298 U.S 655, 80 L.Ed. 

1.382—Whitaker v. U. S., 72 P.2d 
739, 63 App.D.C 367. 

Ga.—Rtewarl v. State. 140 S.K. 415, 
37 Ga.ATt>. 386. 

Ill.—Peoplj* v. Seefeldt, 141 N.E. 829, 
310 III. 4i41—P»‘ople V. Donahoe, 198 
111.App. ,1, affirmed 117 N.E. 105, 
270 Ill. ^ill. 

Ky.—Tyree v. Commonwealth, 70 S. 
W.2d 9.3«f. 253 Kv 82.3—Helton v. 
Commonfi eMlth, 53 S W.2d 189, 245 
ICy. 7—Fulks v. (^)nimonwcalth, 36 
S.W.2d 3(6, 237 Ky. 642—Sosby v. 
Commonwealth. 299 S W'. 211, 221 
Ky 589—-.Asher v. Commonwealth, 
277 S.W. 842, 211 Ky. 524—Middle- 
ton v. Commonwealth, 264 S.W. 
1041. 204 Ky. 460. 

Mo.—State V. Shout, 172 S.W. 607, 
263 Mo 360. 

N.J—State V. Newman, 113 A. 225, 
95 N.J.Law 240--State v. Sabato, 
103 A. 807, 91 N.J Law 370. 

N.C.—State v. Anderson, 182 S.B, 
643. 208 N.C. 771. 

Pa.—Commonwealth v. Rout ley, 174 
A. 657, 115 Pu.Super 125, reversed 
on otht‘r grounds Cf>rnmunweaUh 
V. Benz, 178 A. 390. 318 Pa. 466— 
Commonwealth v. Clorniley, 78 Pa. 
Super. 294—Commonwealth v. Mc¬ 
Leod, 77 I’a.Super. 465. 

Vt.—State V. Coolidge, 171 A. 244, 
106 Vt. 183. 

12 C.J. p 642 note 86. 

Bvldenoe held enfllcient to go to Jnry 
on question of conspiracy 

(1) To ask for and receive a bribe 
for not reporting liquor found on 
search under warrant.—Downs v. U. 
S., C.C.A.N.J.. 3 F.2d 855. certiorari 
denied 45 S.Ct. 509, 268 U.S. 689, 69 
L.Ed. 1158. 

(2) To commit arson. 

Ind.—Reyman v. State, 160 N.E. 409, 
197 Ind. 685. 
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proofs establish the conspiracy alleged, or several I nected with the conspiracy,^ whether accused’s ex¬ 
conspiracies not alleged,* whether accused was con- | planation is sufficient to overcome an inference of 


Maas.—Commonwealth v. Riaeman. 

158 N.E. 661. 267 Mass. 254. 

X.J.—State V. Twardua, 140 A. 817, 
6 N.J.Miac. 193. affirmed 148 A. 920, 
105 N.J.Law 264. 

(8) To conceal assets from trustee 
In bankruptcy.—Israel v. U. S., C.C.A. 
Ohio, 8 F.2d 743. 

(4) To influence corruptly persons 
acting for United States.—Felder v. 
U. S.. C.C.A.N.Y., 9 F.2d 872. certio¬ 
rari denied 46 S.Ct. 848. 270 U.S. 648. 
70 L.Ed. 779. 

(6) To counterfeit.—Nibbelink v. 
U. S., C.C.A.Mlch.. 66 F.2d 178. 

(6) To defraud. 

U.S.—Seeman v. U. S.. C.C.A.Tex.. 96 
F.2d 732—Beeson v. U. S.. C.C.A. 
Ind.. 90 F.2d 720—Jarvis v. U. S.. 
C.C.AMass.. 90 P.2d 243. certiorari 
denied 68 S.Ct. 25. 302 U.S. 705, 82 
L.Ed. 544—U. S. v. Hirsch. C.C.A. 
N.Y., 74 P.2d 215, certiorari denied 
Hirsch V. U. S. 55 S.Ct. 653. 295 
U.S. 739. 79 L Ed. 1686. rehearing 
denied 65 S.Ct. 826. 296 U.S. 768, 
79 L.Ed. 1709—U. S. v. Byers, C.C. 

A.N.Y.. 73 F.2d 419—Jamerson v. 

U. S.. C.C.A.I11.. 66 F.2d 669, cer¬ 

tiorari denied 64 S.Ct. 313, 290 U. 
S. 706. 78 L.Ed. 606—Miller v. U. 

S., C.C.A.N.Y., 24 P,2d 353, certio¬ 
rari denied 48 S.Ct. 421 276 U.S. 

€38. 72 L.Ed. 745—Ader v. U. S., 
C.C.A.Ill.. 284 F. 13. certiorari de¬ 
nied 43 S.Ct. 247. 260 US. 746. 67 
L.Ed. 493—Skolnik v. U. S., 284 F. 
13, certiorari denied 43 S.Ct. 247, 
260 U.S. 746, 67 L.Ed. 493. 

Del.—State v. Cole, 114 A. 201, 1 W. 
W.Harr. 279. 

Mich.—People v. Schultz. 178 N.W. 
89, 210 Mich. 297. 

N.Y.—People v. Connolly. 171 N.B. 
398, 258 N.Y. 330, affirming 237 N. 
Y.S. 303, 227 App.Div. 167—People 

V. Seely, 237 N.Y.S. 338. 

N.C.—State v. Davidson, 172 S.E. 489, 
206 N.C. 736—State v. Davis. 164 S. 
E. 787, 203 N.C. 13. 85, certiorari 
denied Davis v. State of North 
Carolina, 63 S.Ct. 96, 287 U.S. 649, 
77 L.Ed. 661. 

(7) To forge assignments on regis¬ 
tered Liberty bonds.—Meadows v. U. 

S., C.C.A.Cal.. 11 F.2d 718, certiorari 
denied 47 S.Ct. 97, 278 U.S. 702, 71 L. 
Ed. 848. 

(8) To harbor man for purpose of 
preventing his arrest under federal 
warrant.—Piquett v. U. S., C.C.A.I11.. 
81 F.2d 76, certiorari denied 56 S.Ct. 
749. 298 U.S. 664. 80 L.Ed. 1388. 

(j9) To Intimidate.—^Alsbrook v. 
Commonwealth, 60 S.W.2d 22, 243 
Ky. 814—Nalls v. Commonwealth, 16 

B.W.2d 474, 228 Ky. 888—Murray v. 
Commonwealth, 6 S.W.2d 696, 224 Ky. 
641—Sealer v. Commonwealth, 294 
S.W. 1062, 220 Ky. 128. 


(10) To kill and murder. 

Ky.—Marcum v. Commonwealth, 267 
S.W. 714, 201 Ky. 627. 

N.C.—State v. Ritter. 164 S.E. 62, 199 
N.C. 116. 

(11) To obtain transportation in 
interstate commerce at less than es¬ 
tablished rate by means of false 
claims for damages.—Freedman v. U. 

5.. C.C.A.Mas8., 64 F.2d 661. certio¬ 
rari denied 64 S.Ct. 60. 290 U.S. 642. 
78 L.Ed. 657. 

(12) To obstruct due administra¬ 
tion of Justice.—Craig v. U. S., C.C.A. 
Cal.. 81 F.2d 816, certiorari dismissed 
66 S.Ct. 670, 298 U.S. 637, 80 L.Ed. 
1371, and Welnblatt v. U. S., 56 S.Ct. 
671, 298 U.S. 637. 80 L.Ed. 1371, re¬ 
hearing denied 83 F.2d 460, certiorari 
denied 56 S.Ct. 969, 298 U.S. 690, 80 
L.Ed. 1408, rehearing denied 67 S.Ct. 
6. 299 U.S. 620. 81 L.Ed. 467. 

(18) To overthrow and destroy the 
government and to levy war against 
the United States.—^Bryant v. U. S., 
Tex., 267 F. 378, 168 C.C.A. 418. 

(14) To perpetrate election fraud. 
—People V. O’Hara, 270 N.W. 298, 
278 Mich. 281. 

(15) To prevent, hinder, and delay 
by force the execution of the joint 
resolution of congress declaring a 
state of war to exist.—Wells v. U. 

5., Wash., 267 F. 605, 168 C.C.A. 666. 

(16) To solicit money for obtain¬ 
ing appointment as West Point cadet, 
evidence, disclosing conduct and 
statements of defendants cooperating 
together to unlawful end, was for 
Jury.—Hoeppel v. U. S., 85 F.2d 237, 
66 App.D.C. 71, certiorari denied 57 
S.Ct. 19, 299 U.S. 557, 81 L.Ed. 410, 
motion denied 67 S.Ct. 123, rehearing 
denied 57 S.Ct. 188, 299 U.S. 622, 81 
L.Ed. 468. 

(17) To steal. 

U.S.—Kerner v. U. 8., C.C.A.N.J., 290 
F. 802. 

Colo.—Shaw V. People, 209 P. 812, 72 
Colo. 142. 

(18) To suborn perjury.—^People v. 
Simos, 178 N.E. 188, 346 Ill. 226, af¬ 
firming 259 IlLApp. 253. 

(19) To violate Corporate Securi¬ 
ties Act.—People v. Eiseman, 248 P. 
716, 78 Cal.App. 223, error dismissed 
Eiseman v. People of State of Cali¬ 
fornia, 47 S.Ct. 464, 278 U.S. 668, 71 
L.Ed. 828. 

(20) To violate the Harrison Nar¬ 
cotic Act.—^Melanson v. U. S., Tex., 
266 F. 788, 168 aC.A. 129. 

(21) To violate liquor laws. 

U.S.—Schefano v. U. S., C.C.A.Ala., 

84 F.2d 618—Telman v. U. S., C.C. 

A.N.M., 67 F.2d 716, certiorari de¬ 
nied 64 S.Ct. 860, 292 U.S. 660, 78 
L.Ed. 1500—Safarik v. U. S., C.C. 
A.Neb., 62 F.2d 892, rehearing de¬ 
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nied 68 F.2d 369—Crono v. U. S., 

C.C.A.Cal.. 69 F.2d 839—Dowdy v. 
U. S.. C.C.A.N.C., 46 F.2d 417— 
Maddelin v. U. S.. C.C.A.I11.. 46 F. 
2d 266—Brady v. U. S., C.C.A.I11., 
41 F.2d 449—Rand v. U. S., C.C.A. 
R.I., 22 F.2d 604—Holbert v. U. S., 
C.C.A.Tenn., 18 F.2d 892—Shown v. 

U. S., C.C.A.Idaho, 12 F.2d 694— 
Marron v. U. S., C.C.ACal., 8 F. 
2d 261—Crowley v. U. S., C.C.A. 
Cal., 8 F.2d 118—Murry v. U. S., 
C.C.A.Ark., 282 F. 617. 

Colo.—Clark v. People, 239 P. 1025, 

78 Colo. 120. 

Ind.—Lodyga v. State, 179 N.E. 642, 
203 Ind. 494. 

Iowa.—State v. Miller. 227 N.W. 139 
—State v. Terry, 223 N.W. 870, 207 
Iowa 916. 

Mass.—Commonwealth v. Farese, 164 
N.E. 239, 265 Mass. 377. 

(22) To violate lottery laws.— 
Cleary v. U. S., C.C.A.N.M., 62 F.2d 
824. certiorari denied 53 S.Ct. 624. 
289 U.S. 726, 77 L.Ed. 1476. 

Tiine when accomplishment of con¬ 
spiracy has been achieved is question 
of fact to be resolved by common 
sense and human observation and 
experience, and largely each cate¬ 
gory must be weighed in its own 
facta.—McDonald v. U. S., C.C.A. 
Minn., 89 F.2d 128, certiorari denied 
57 S.Ct. 926, 301 U.S. 697, 81 L.Ed. 
1352, rehearing denied 68 S.Ct. 4. 

a U.S.—Lefco v. U. S., C.C.A.Pa., 74 
F.2d 66. 

Y. U.S.—Bogy V. U. S., C.C.A.Tenn.. 
96 F.2d 734, affirming U. S. v. Bogy, 
16 F.Supp. 407—Meyers v. U. S., 
C.C.A.Mlch., 94 F.2d 433—McDonald 

V. U. S., C.C.A. Minn., 89 P.2d 128, 
certiorari denied 67 S.Ct. 925. 801 
U.S. 697, 81 L.Ed. 1352, 58 S.Ct. 4— 
Rettich v. U. S., C.C.A.Mass., 84 
F.2d 118—Rissieuw v. U. S., C.C.A. 

B. D., 83 F.2d 66—Laska v. U. S., 

C. C.A.Okl., 82 F.2d 672, certiorari 
denied 56 S.Ct. 967, 298 U.S. 689, 
80 L.Ed. 1407—Simpson v. U. S., 
C.C.A.Qa.. 82 F.2d 399—Outlaw v. 
U. S., C.C.A.Tex.. 81 F.2d 806, cer¬ 
tiorari denied 66 S.Ct. 747, 298 U. 
B. 665. 80 L.Ed. 1389—Connelly v. 

U. S., C.C.A.Pa., 79 P.2d 873—Diu- 
lius V. U. S., C.C.A.Pa., 79 F.2d 
871—Henry Woo v. U. S., C.C.A.W. 
Va., 73 F.2d 897, certiorari denied 

65 S.Ct. 612, 294 U.S. 714, 79 L.Ed. 
1248—Baldwin v. U. S.. C.C.A. 
Mont., 72 F.2d 810, certiorari de¬ 
nied Madison v. U. S., 65 S.Ct. 919. 

295 U.S. 761. 79 L.Ed. 1702, Stohl 

V. U. 8., 65 S.Ct. 919, 296 U.S. 761, 

79 L.Ed. 1708; Faulkner v. U. S., 

66 act. 920, 295 U.S. 761. 79 L.Ed. 
1708, Baldwin v. U. S., 66 S.Ct 920, 

296 U.S. 761, 79 L.Ed. 1708, Keller 
V. U. a, 65 8.Ct. 920, 296 U.S. 761. 
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guilt from the facts proved,® whether certain par¬ 
ties were accomplices,® whether there was one or 
several independent conspiracies,^® and the question 
of knowledge or intent, when essential to the of- 
fense.^^ While the existence of an alleged overt 
act is ordinarily for the jury,^® the question may 
be determined by the court, where it is clear from 
the face of the indictment that it could not by any 


possibility have tended to effect the object of the 
conspiracy;^® and an overt act not a part of, or in 
any way connected with, the conspiracy chargjpd 
should not be submitted to the jury for considera¬ 
tion.®* So, also, it is for the jury to detennine 
whether an act has been done by one or more of 
accused to effect the object of the conspiracy, where 
such act is made necessary to a conviction by stat- 


79 L.Ed. 1703. and Gresn v. U. S., 
66 S.Ct. 927, 296 U.S. 761, 79 L.Ed. 
1708-—U. S. V. Gates. C.C.A.N.Y.. 67 
P.2d 886—Telman v. U. S., C.C.A.N. 
M., 67 F.2d 716. certiorari denied 
64 S.Ct. 860. 292 U.S. 660. 78 L.Ed. 
1600—McWhorter v. IT. S., C.C.A. 
Ala., 62 F.2d 829—Scerba v. U. S., 
C.C.A.N.Y., 61 F.2d 1009—Goode v. 

U. S., C.C.A.MO.. 68 F.2d 106—Mln- 
ner v. U. S., C.C.A.Kan., 67 F.2d 606 
—Booth V. U. S., C.C.A.Okl.. 67 F.2d 
192—Lawrence v. U. S.. C.C.A.Ill., 
66 F.2d 666, certiorari denied 62 
S.Ct. 646, 286 U.S. 666. 76 L.Ed. 

1297— Biemer v. U. S., C.C.A.Ind., 
64 F.2d 1046, certiorari denied 62 
S.Ct. 647. 286 U.S. 566, 76 L.Ed. 

1298— O'Brien v. U. S.. C.C.A.Ind., 
61 F.2d 674—Lane v. U. S.. C.C.A. 
Tex., 47 F.2d 894, certiorari denied 
61 S.Ct. 667, 283 U.S. 867. 75 L.Ed 
1471—Loftus V. U. S., C.C.A,T11.. 46 
F.2d 841—Brady v. U. S., C.C.A. 

111., 41 F.2d 449—White v. U. S.. 
C.C.A.Mas8., 30 F.2d 690. certiorari 
denied 49 S.Ct. 613. 279 U.S. 872, 
73 L.Ed. 1008—Meucci v. U. S., C.C. 
A.Wash., 28 F.2d 608—Dubie v. U. 

5., C.C.A.Me., 26 P.2d 904—Young 

V. U. S., C.C.A.Or.. 24 F.2d 640, cer¬ 
tiorari denied 48 S.Ct. 60!. 277 U. 
S. 606, 72 LEd. 1012—MfDanlel v. 
U. S., C.C.A.Fla., 24 P.2d 303— 
Overby v. U. S., C.C.A.Ind., 23 F. 
2d 908—Vachuda v. U. S. C.C.A.N. 
Y., 21 F.2d 409—Green v. U, S., C. 
C.A.WaBh.. 19 F.2d 850, certiorari 
denied Olmstead v. U. S., 48 S.Ct. 
117, 276 U.S. 667. 72 L.Ed 424. cer¬ 
tiorari granted 48 S.Ct. 207, 276 U. 
S. 609, 72 L.Ed. 729. affirmed 48 S. 
Ct. 664, 277 U.S. 438. 72 LEd. 944, 

66 A.L.R. 376—Olmstead v. U. S., 
C.C.A.Wash., 19 F.2d 842. 63 A.L.R. 
1472, certiorari denied 48 S.Ct. 117, 
275 U.S. 667, 72 L.Ed. 424. certio¬ 
rari granted 48 S.Ct. 207, 276 U.S. 
609, 72 L.Ed. 729, affirmed 48 S.Ct. 
664, 277 U.S. 438, 72 L.Ed. 944, 66 
A.L.R. 376—Gleckman v. U. S., C. 
C.A.Minn., 16 F.2d 670—Di Bona- 
ventura v. U. S., C.C.A.W.Va., 16 
F.2d 494—^Kasuba v. U. S., C.C.A. 
WlB., 8 F.2d 270—Sabbatino v. U. 

S., aC.A.N.Y., 298 F. 409, certio¬ 
rari denied. Gross v. U. S., 46 S.Ct. 
10, 206 U.S. 688, 69 L.Ed. 482. and 
Sabbatino v. U. S.. 46 S.Ct. 90, 266 
U.S. 602. 69 L.Ed. 462—Baron v. U. 

S., C.C.A.Ohlo, 286 F. 822, certiorari 
denied 48 S.Ct. 624. 262 U.S. 749, 

67 L.Ed. 1213—Burns v. U. S., C.C. 
A.Okl., 279 F. 992 —Wierse v. U. S.. 


S.C., 262 F. 436, 164 C.C.A. 369, cer¬ 
tiorari denied 39 S.Ct. 10, 248 U.S. 
668, 63 L.Ed. 425. 

Cal.—People v. Barr, 26 P.2d 608. 134 
Cal.App. 388. 

D.C.—McNeil V. U. S., 86 F.2d 698, 66 
App.D.C. 199. 

Ill.—People V. Cohn, 198 N.E. 160, 
868 Ill. 326—People v. Stavrakas, 
167 N.E. 862, 335 Ill. 670—People 
V. Blume. 178 N.E. 48. 346 Ill. 624. 
Ind.—Roberts v. State, 124 N.E. 760. 
188 Ind. 713. 

Ky.—Harr v. Commonwealth, 63 S.W. 
2d 676, 246 Ky. 278->GoIden v. 
Commonwealth. 53 S.W.2d 186, 246 
Ky. 19—Helton v. Commonwealth, 
63 S.W.2d 189, 246 Ky. 7—Turner 
V. Commonwealth. 17 S.W.2d 402. 
229 Ky. 493—Clemmons v. Com¬ 
monwealth. 800 S.W. 874, 222 Ky. 
393—Sosby v. Commonwealth. 299 
S.W. 211, 221 Ky. 689. 

Mass.—Commonwealth v. McKnight, 
196 N.E. 499. 289 Maas. 680. certio¬ 
rari dismissed, McKnight v. Com¬ 
monwealth of Massachusetts, 56 S. 
Ct. 246, 296 U.S. 660, 80 L.Ed. 470 
—Commonwealth v. MuchnikofP, 
163 N.E. 460. 267 Mass. 181. 

N.J.—State V. Continental Purchas¬ 
ing Co., 196 A. 827, 119 N.J.Law 
267—State v. Ellison, 186 A. 669, 
14 N.J.Misc. 686. 

N.Y.—People v. Connolly, 171 N.E. 
393, 253 N.Y. 330, affirming 287 
N.y.S. 303, 227 App.Div. 167—Peo¬ 
ple V. McCarthy. 165 N.E. 810, 260 
N.Y. 368, affirming 281 N.Y.S. 846, 
224 App.Div. 833—^People v. Seely, 
237 N.Y.S. 338. 

N.C.—State v. Whiteside, 169 S.E. 
711, 204 N.C. 710—State v. Ship- 
man, 163 S.E. 667. 202 N.C. 618. 
Pa.—Commonwealth v. Peck, 172 A. 
410, 112 Pa.Super. 629—Common¬ 
wealth V. McGurk, 161 A. 473, 106 
Pa. Super. 383—Commonwealth v. 
Scott, 166 A. 684, 102 Pa.Super. 68 
—Commonwealth v. Robinson, 156 
A. 682, 102 Pa.Super. 46—Common¬ 
wealth V. Adams, 97 Pa.Super. 610 
—Commonwealth v. Morris. 91 Pa. 
Super. 671. 

S.C.—State V. Rook, 177 S.B. 148, 174 
S.C. 226. 

12 C.J. p 642 note 81. 

Ooort sittliig os Jaxj 
U.S.—Kroot V. U. S., C.C.A.I11., 66 
F.2d 449. 

8L U.S.—Wilkerson v. U. S., C.C.A. 
Ind., 41 F.2d 654, certiorari denied 
61 S.Ct. 179, 282 U.S. 894, 76 L.Ed. 
788. 


9. Tex.—Goldman v. State, Cr., 96 
S.W.2d 428. 

la U.S.—McDonnell v. U. S., C.C.A. 
Mass., 19 F.2d 801, certiorari de¬ 
nied 48 S.Ct. 114, 275 U.S. 661, 72 
L.Ed. 421. 

11. U.S.—U. S. V. Breen, C.C.A.N.Y.. 

96 F.2d 782, certiorari denied Breen 
V. U. S., 68 S.Ct. 1061, 804 U.S. 686, 
82 L.Ed. 1646—Holt v. U. S., C.C. 
A.Okl., 94 F.2d 90—Piquett v. U. 

S., 81 F.2d 75, certiorari denied 66 
S.Ct. 749, 298 U.S. 664. 80 L.Bd. 
1888—Schneider v. U. S., C.C.A.N. 
J., 67 F.2d 464—U. S. v. Rowe, C. 
C.A.N.Y.. 56 F.2d 747, certiorari de¬ 
nied Rowe V. U. S., 62 S.Ct. 679. 
286 U.S. 664, 76 L.Ed. 1289—Pels 

V. U. S., C.C.A.N.Y., 64 F.2d 1001— 
Wilkerson v. U. S., C.C.A.Ind., 41 
F.2d 664, certiorari denied 61 S.Ct. 
179, 282 U.S. 894, 75 L.Bd. 788— 
Harper v. U. 8., C.C.A.Ark., 27 
F.2d 77—McDonald v. U. S., C.C. 
A.Okl.. 9 F.2d 606. 

HI.—People V. Cohn, 193 N.E. 160, 368 
Ill. 326—People v. Lloyd, 136 N.E. 
505, 304 Ill. 23. 

Ky.—Sebree v. Commonwealth, 86 S. 

W. 2d 282, 260 Ky. 626. 

Mass.—Commonwealth v. Jacobson, 
167 N.E. 688. 2G0 Mass. 811. 

N.J.—State V. Twardus, 140 A. 817, 8 
N.J.Misc. 198, affirmed 143 A. 920, 
106 N.J.Law 264. 

N.Y.—People V. Commerford. 261 N. 

Y.S. 132, 233 App.Div. 2. 

Pa.—Commonwealth v. Barnes, 162 
A. 670, 107 Pa.Super. 46. 

12 C.J. p 642 note 27. 

Bvideaoe hold Insnflloleat to go to 
Jury 

In prosecution for conspiracy to 
sell securities on unapproved install¬ 
ment plan contract, submission to 
Jury of criminal intent was error as 
to all defendants, where evidence as 
to criminal Intent was perhaps suf- 
fleient as to only one defendant.— 
Commonwealth v. Benesch, 194 N.E. 
906, 290 Mass. 126. 

19. U.S.—Miller v. U. S., C.C.A.N.T., 

24 F.2d 353, certiorari denied 48 S. 
Ct. 421, 276 U.S. 638, 72 L.Ed. 746 
—U. S.«v. Olmstead, D.C.Wash., 6 
F.2d 712. 

la. U.S.—U. S. V. Biggs, D.C.C 0 I 0 ., 
167 F. 264. affirmed 29 S.Ct. 181, 
211 U.S. 607, 68 L.Ed. 806. 

14. U.S.—Minner v. U. 8., C.C.A. 
Kan., 67 F.2d 608. 
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15 O.J.S. 


§ 94 

ute.i® Whether a criminal act by one of the par¬ 
ties was the ordinary and probable effect of the 
common design so as to hold other conspirators 
equally responsible, or whether it was a fresh-and 
independent product of the mind of such party, mak¬ 
ing him alone responsible,or whether alleged pre¬ 
tenses by which an attempt was made to defraud 
certain citizens and “the public generally,” in pur¬ 
suance of a conspiracy, were of such a character as 
to impose on citizens of the community, is a ques¬ 
tion of fact for the jury.^"^ 

Direction of verdict. Where there is not sufficient 
evidence to go to the jury, accused is entitled to a 
directed verdict of acquittal,^® as where the evi¬ 
dence is circumstantial, and is as consistent with in¬ 
nocence as guilt.i® However, where there is suffi¬ 
cient evidence of the conspiracy and of accused’s 
connection therewith to go to the jury, it is proper 
to refuse to direct a verdict,^® or to dismiss, as in 
case of nonsuit.2i Although there is no substantial 
evidence to support the theory of guilt charged in 


the indictment and maintained during the trial, it 
is not improper to refuse to direct a verdict when 
there is evidence supporting a subsidiary theory 
which may fairly be inferred from the indictment 
and which has been fairly developed during the trial 
and distinctly submitted to the jury.22 

A conspirator cannot complain of the refusal to 
direct a verdict for a co-conspirator who was ac¬ 
quitted, on the ground that his retention in the case 
operated to discredit his testimony when called as 
a witness for the conspirator, where there was suf¬ 
ficient evidence to warrant submitting the question 
of the co-conspirator*s guilt to the jury.23 

b. Instructions 

The court must properly Instruct the Jury en all 
matters relevant to the particular case, presenting ac¬ 
cused's theory of the case as well as that of the state. 

The general rules of trial require the trial court 
to instruct the jury on the principles of law applica¬ 
ble to the facts disclosed by the evidence, 24 sub- 


15. U.S.—Marrash v. U. S., N.T., 168 
P. 226, 93 C.C.A. 511. 

12 C.J. p 642 note 28. 

16. U.S.—Shea v. U. S.. Ohio, 2B1 F. 
440, 163 O.C.A. 458, certiorari de¬ 
nied 39 S.Ct. 132. 248 U.S. 681, 63 
L.Ed. 431. 

Cal.—People v. Shurtleff, 299 P. 92, 
113 Cal.App. 739, modifying: People 
V. Collier, 29.5 P. 898. Ill Cal.App. 
216. 

12 C.J. p 642 note 29. 

17. Ind.—McKee v. State. 12 N.E. 
610. Ill Ind. 378. 

12 C.J. p 64? note 30. 
la U.S.—IT. S. V. Mellon. C.C.A.N. 
Y.. 96 P.2d 462, certiorari denied 
Mellon V. IT. S., 58 S.Ct. 1061, 304 

U. S. 686. 82 UEd. 1647—Copeland 

V. U. S., C.C.A.Ga., 90 F.2d 78— 
Muyres v. U. S., C.C.A.Cal., 89 P. 
2d 784—Parente v. U. S.. C.C.A.Mo., 
82 P.2d 722—TT. S. v. Stappenback, 
C.C.A.N.Y., 61 F.2d 955—Thomas v. 
U. S., C.C.A.Kan.. 67 P.2d 1039— 
Dahly v. U. S., C.C.A.Minn., 60 P. 
2d 37—Symonette v. TJ. S., C.C.A. 
Pla., 47 P.2d 686—Dowdy v. IT. S.. 
C.C.A.N.C.. 46 P.2d 417—Maddelin 
v. U. S., C.C.A.I11., 46 P.2d 266— 
Vaccaro v. IT. S., C.C.A.Ohlo, 30 F. 
2d 678—McLaughlin v. U. S., C.C. 
A.Pa.. 26 P.2d 1—Lewis v. U. S., C. 
C.A.Mlch., 11 P.2d 746-Coleman v. 

U. S., C.C.A.Ky.. 11 F.2d 601—Van 
Tress v. U. S., C.C.A.Ohio, 292 P. 
513—Miller v. U. S., C.<JA.S.C., 277 
P. 721—McGinnisa v. U. S., N.Y., 
266 P. 621. 167 C.C.A. 651. 

Ky.—Anderson v. Commonwealth, 262 
S.W. 1106, 203 Ky. 681—Gabbard 

V. Commonwealth. 236 S.W. 942, 

193 Ky. 460. 

Mass.—Commonwealth v. Benesch. 

194 N.E. 906. 290 Mass. 126. 


N.J.—State V. Liebowitz. 169 A. 623. 
12 NJ.Misc. 73. 

N.C.—State v. Shipman. 163 S.E. 657, 
202 N.C. 518. 

Failure to prove oontliiuliiflr ooiuiplr- 
aoy 

In prosecution for single continu¬ 
ing liquor conspiracy, where evidence 
disclosed two distinct conspiracies 
in one of which codefendnnt partici¬ 
pated but defendant did not, and in 
other of which defendant participat¬ 
ed but codefendant did not, and overt 
acts alleged were committed under 
first conspiracy, defendant is entitled 
to directed verdict.—Shelton v. U. S., 
C.C.A.Ga.. 67 F.2d 388. 

19. U.S.—De I.uca v. U. S., C.C.A. 

Ala., 298 F. 412. 

Ky.—Newby v. Commonwealth. 76 S. 

W.2d 25. 255 Ky. 597. 

Maas.—Commonwealth v. Benesch, 
194 N.E. 906, 290 Mass. 125. 

Pa.—Commonwealth v. Kolsky, 100 
Pa.Super. 696. 

90. U.S.—Fitzgerald v. U. S., C.C.A. 

Ohio, 29 P.2d 881—Vendettl v. U. 
S., C.C.A.Wash., 27 F.2d 866, cer¬ 
tiorari denied 49 S.Ct. 94, 278 U.S. 
650, 73 L.Ed. 561—Norton v. U. S., 
C.C.A.Tex., 295 F. 186. 

Mass.—Commonwealth v. Saul, 156 
N.E. 679, 260 Mass. 97—Common¬ 
wealth V. O’Brien, 149 N.E. 600, 264 
Mass. 86. 

21. N.C.—State v. Anderson, 182 S. 
E. 643, 208 N.C. 771—State v. Lew¬ 
is, 116 S.E. 259, 185 N.C. 640. 

29L U.S.—Van Tress v. U. S., C.C.A. 

Ohio, 292 F. 618. 

93. Ill.—-People v. Warfield. 172 Ill. 
App. 1. reversed on other grounds 
103 N.E. 979, 261 Ill. 293. 
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24. Cal.—^People v. Creeks, 149 P. 

821, 170 Cal. 368. 

12 C.J. p 641 note 7. 

Instrnotlons authorised by evldenoe 

(1) Charge on conspiracy. 

Ga.—Bolton v. State, 94 S.E. 96, 21 

Ga.App. 184. 

Ky.—Combs v. Commonwealth. 246 

S.W. 132, 196 Ky. 804. 

Ohio.—SandofTsky v. State, 163 N.E. 

634, 29 Ohio App. 419. 

(2) Instruction charging overt art 
as alleged maintenance of place 
where liquors were unlawfully to he 
sold.—Carnahan v. U. S., C.C.A.Mo., 
35 F.2d 96, 67 A.L.R. 1035. certiorari 
denied 60 S.Ct. 238. 281 U.S. 723, 74 
L.Bd. 1141. 

(3) Instruction that it was fraud 
to defeat governmenl’s right to con¬ 
tract fully, or to deprive it of its 
dominion as owner.—Falter v. U. S.. 
C.C.A.N.Y., 23 F.2d 420, certiorari de¬ 
nied 48 S.Ct. 628, 277 U.S. 590, 72 L. 
Ed. 1003. 

(4) Instruction that accused Join¬ 
ing in conspiracy to defraud by use 
of malls would be guilty of overt 
acts by co-conspirators whether im¬ 
mediately participating therein or 
not.—Harris v. U. S.. C.C.A.Wash., 
48 F.2d 771. 

(6) Instruction that belief in ad¬ 
vance of selling price of stock was 
insufficient to support good faith 
when selling price was based on de¬ 
fendants’ studied acts to create fic¬ 
titious values by misrepresentations, 
and not on actual or prospective 
worth or value.—Levine v. U. S., C.C. 
A.Wash., 79 F.2d 364. 

(6) Instruction although Indict¬ 
ment for conspiracy to defraud al- 
, leged Intent to appropriate money, 



16 C.J.S. CONSPIBACT §94 

stantially presenting the law of the case in such i Proper instructions on the essential elements of con-- 
manner that the jury will not be misled thereby.25 | spiracy should be given,*® correctly defining the 


that use to be made of money was 
immaterial.—Nelson v. XJ. S., C.C.A. 
Ark.. 1« P.2d 71. 

(7) Instruction that two named 
per.qons were both gruilty or innocent. 
—Whitaker v. U. S.. 72 F.2d 739, 63 
App.D.C. 367. 

(8) In prosecution for conspiracy, 
instruction that, if defendant owned 
none of cars used in bank robbery, 
and only knowing^ly placed or helped 
to plan placing of any of automo¬ 
biles. or knowingly and willingly 
took any part in planning of placing, 
or in the placing, driving, or con¬ 
cealment of them, he was guilty.— 
Edwards v. Commonwealth. 74 S.W. 
2d 949, 255 Ky. 492. 

(9) Instruction that conspiracy 
cannot be shown by declarations or 
admissions of one party, but only by 
independent facts and circumstances 
evidencing agreement or common de¬ 
sign. and that each party thereto is 
chargeable with what other parties 
do and say in furtherance of conspir¬ 
acy while still pending.—Skelly v. 
IT. S, C.CA.Okl.. 76 P.2d 483. cer¬ 
tiorari denied 55 S.Ct. 914, 295 U.S. 
767. 79 L.Ed. 1699—Berman v. IT. S., 
76 F.2d 483. <*ertiorari denied 55 S.Ct. 
914, 295 T7.S. 757, 79 L.Ed. 1699. 

(10) Instruction that while it was 
necessary to prove corrupt agreement 
as alleged, direct or positive testi¬ 
mony was unnecessary, and it might 
be proved by circumstantial evidence, 
and be regarded as proved if the 
jury believed beyond reasonable 
doubt parties actually pursued in 
concert unlawful object, acting sepa¬ 
rately or together, or by common or 
different means leading to same un¬ 
lawful results.—Powell v. State, 203 
S.W. 26, 133 Ark. 477. 

(11) Instruction to the effect that 
if the jury believe from the evidence 
in the case beyond a reasonable 
doubt that the fact of a conspiracy 
was shown by the evidence, then in 
that state of a proof, any act of any 
one of the conspirators in the pros¬ 
ecution of the enterprise is consid¬ 
ered the act of all.—People v. Darr, 
179 Ill.App. 180. 

(12) Instructions on the theory 
that accused aided a principal in 
committing the offense, or himself 
committed it through some person or 
agent.—Brunaugh v. State, 90 N.E. 
1019, 173 Ind. 483. 

(13) Statement, in instruction in 
conspiracy case, as to theory of 
prosecution that accused was mem¬ 
ber of a “hi-jacking” gang seizing 
liquor from bootleggers.—Kirk¬ 
patrick v. U. S.. C.C.A.Idaho, 299 P. 
226. 

Oomme&t on fidlnro to testify 

On trial for conspiracy, where cru- 


*clal points were whether defendant 
had conspired with treasurer of trust 
company to defraud company by 
checks overdrawing account, it is 
proper for judge to comment on de¬ 
fendant’s failure to testify.—State v. 
Nones, 97 A. 66, 88 N.J.Law 460. 

85. Ill.—People v. Darr, 179 Ill.App. 
130. 

Xnatmotlons proper or not mislead- 

laf 

(1) Generally.—^People v. Shapiro, 
207 Ill.App. 130. 

(2) As to common design.—People 
V. Shearer, 256 P. 611, 83 Cal.App. 
321. 

(3) As to intent. 

U.S.—Brims v. U. S., C.C.A.I11., 21 P. 
2d 889. 

Ill.—People V. Kiley, 261 Ill.App. 346. 
12 C.J. p 641 notes 18, 19, p 642 note 
26. 

(4) As to overt acts.—Carnahan v. 

U. S., C.C.A.MO., 35 P.2d 96, 67 A.L.R. 
1035. certiorari granted 50 S.Ct. 238, 
281 U.S. 723, 74 L.Ed. 1141—Baugh 

V. U. S., C.C.A.Idaho. 27 P.2d 257. 
certiorari denied 49 S.Ct. 34, 278 U.S. 
639. 73 L.Ed. 554. 

(5) As to conspiracy in prosecu¬ 
tion for a.ssault with intent to kill.— 
Bolton V. State, 94 S.E. 95, 21 Oa.App. 
184. 

(6) In prosecution against officials 
of labor union for conspiracy to ex¬ 
tort money from employers and to 
interfere with the conduct of their 
business.—People v. Walczak, 145 N. 

E. 660, 315 III. 49. 

(7) In prosecution for conspiracy 
involving a boycott and obtaining 
mon<*y by means of a boycott.— Peo¬ 
ple V. Curran, 207 Ill.App. 264, af¬ 
firmed 121 N.E. 637, 286 Ill. 302. 

(8) In prosecution for conspiracy 
to conceal bankrupt’s assets.—Gerson 
V. U. S., aC.A.Okl., 25 P.2d 49. 

(9) In prosecution for conspiracy 
to defraud in sale of stock.—Harris 
V. U. 6., C.C.A.Wash., 48 P.2d 771. 

(10) In prosecution lor conspiracy 
to import, transport, and sell liquor. 

I—Moyer v. U. S., C.C.A.Cal., 78 F.2d 
624—Lancaster v. U. S.. C.C.A.Pla., 
39 F.2d 30. 

(11) In prosecution for conspiracy 
to secure exemption from military 
service by means of bribery.—Clark 
V. U. S., C.C.A.MO., 265 P. 104. 

(12) In prosecution for conspiracy 
unlawfully to use dynamite.—Terri¬ 
tory V. cioto, 27 Hawaii 65. 

(18) In prosecution for conspiring 
to violate Harrison Anti-Narcotic 
Act.—Smith v. U. S., C.C.A.Mo., 284 

F. 673, certiorari denied 43 S.Ct. 862, 
261 U.S. 617, 67 L.Ed. 829. 

(14) In prosecution for conspiracy 
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I to violate statutes against breach of 
the peace and intimidation and other' 
crimes.—State v. Murphy, 1 A.2d 274, 
124 Conn. 554. 

(15) Instruction that any party 
coming into a conspiracy or scheme 
to defraud at any stage of the pro¬ 
ceedings, with knowledge that an Il¬ 
legal scheme or conspiracy is in op¬ 
eration, becomes responsible for all 
acts done by any of the other par¬ 
ties In furtherance of the common 
design.—Levey v. U. S., C.C.AWash., 
92 P.2d 688. 

(16) Instruction that one or more 
defendants charged with conspiracy 
and different crimes in pursuance 
thereof might be convicted or acquit¬ 
ted on one or more or on all counts. 
—State V. Anderson, 182 S.E. 643, 208 
N.C. 771. 

12 C.J. p 641 note 8 [a]. 

Znstniotio&B srroneoas or mlslsadlag 

U. S.—Levinson v. U. S., C.C.A.Ohio, 
47 F.2d 451—Langley v. U. S., C.C. 
A.Ky., 8 F.2d 815. certiorari denied 
46 S.Ct. 204, 269 U.S. 588. 70 L.Ed. 
427—Linden v. U. S., C.C.A.N.J., 2 
P.2d 817. 

Ill.—People V. Solomen, 261 Ill.App. 
585. See People v. Prlonl, 186 Ill. 
App. 215. 

Ind.—Kelley v. State, 8 N.H.2d 65— 
Warren v. State, 196 N.E. 710. 
Iowa.—State v. Tedd. 194 N.W. 184, 
196 Iowa 292. 

Ky.—Alsbrook v. Commonwealth, 60 
S.W.2d 22, 243 Ky. 814—Martin v. 
Commonwealth, 237 S.W. 1066, 198 
Ky. 835. 

N.C.—State v. Mickey, 178 S.E. 220, 
207 N.C. 608—StatH v. Diggs, 106 
S.E. 834. 181 N.C. 550. 

Pa.—Commonwealth v. Avrach, 168 
A. 631, 110 Pa.Super. 438—Com¬ 
monwealth V. Perrl, 97 Pa.Super. 78 
—^Appeal of Allison & Miller, 86 
Pa.Super. 461. 

Xastmctloas held too lengthy 
Mo.—Burton v. Maupin, App., 281 S. 
W. 83. 

Xnstraction on evert nets 

Where accused was convicted of 
conspiracy, an instruction permitting 
a conviction, if the jury found any 
overt act was committed in further¬ 
ance of the conspiracy, without con¬ 
fining them to the overt acts alleged 
in the indictment, was reversible er¬ 
ror, where the evidence of the overt 
acts alleged was very slight.—People 

V. Johnson, 184 P. 839, 22 Cal.App. 
862. 

26. U.S.—Welter v. U. S., C.C.A. 
Neb., 4 F.2d 342. 

Ky.—Phelps V. Commonwealth, 272 
S.W. 743, 209 Ky. 318. 

Agreement or combination 
An Instruction on this head is suf- 
fleient which charges that conspiracy 
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terms used.*^ It is sufficient to state the essential 
facts constituting the conspiracy charged, although 
the better practice is to instruct the jury respecting 
the provisions of the statute which it is the pur¬ 
pose of the conspiracy to violate.** It is erroneous 
to assume the existence of the conspiracy,** or to 
give instructions on the law of conspiracy where 
no evidence of conspiracy has been produced,** or 
erroneously to instruct on the necessity of convict¬ 
ing all accused.*! xhe court should refrain from 
commenting on the weight of the evidence,** al¬ 
though error in so doing will not authorize a re¬ 
versal where accused had offered no evidence and 
the jury were told that they must decide as to the 
credibility of the witnesses.** An instruction on 
conspiracy with persons unknown is justified by an 
indictment charging such a conspiracy.*^ Where 
the indictment is for conspiracy to assault, an in¬ 


struction permitting conviction of assault is errone¬ 
ous.** Instructions as to the form of verdict must 
be proper.** 

The jury should be instructed as to the doctrine 
of reasonable doubt, on the question of guilt on the 
whole case, some element of the crime, or some en¬ 
tire matter of defense, and not with respect to be¬ 
lief as to particular facts.*^ The jury should be 
properly instructed as to the quantum of evidence 
required of accused whenever instructed as to a 
prima facie presumption provided by statute.** 

Instructions presenting accused’s theory of the 
case should be given when supported by competent 
evidence,** but requested instructions which are in¬ 
accurate, embody immaterial matter, or are predi¬ 
cated on facts not in evidence are properly refus¬ 
ed,^* and so, too, where adequate instructions 


Is the combination of two or more 
persons to do an unlawful thins, and 
that the jury must be satlafted that 
such combination existed, before they 
can convict.—Commonwealth v. Duf¬ 
fy, 20 Pa.Dlst. B07~12 C.J. P 641 
note 16. 

Znstraotloas held proper 

U. S.—Luteran v. U. S., C.C.A.Mo.. 98 
F.2d 396, afflrmlns. D.C., U. S. v. 
Buck, 18 F.Supp. 213. certiorari de¬ 
nied Liuteran v. U. S., 58 S.Ct. 642, 
803 U.S. 644, 82 L.Ed. 1103, rehear- 
1ns denied 68 S.Ct. 756. 303 U.S. 
668, 82 L.Ed. 1124, certiorari de¬ 
nied Adams v. U. S., 68 S.Ct. 648, 
303 U.S. 644, 82 L.Kd. 1104, rehear- 
ins denied 68 S.Ct. 766, 308 U.S. 
668, 82 L.Ed. 1124, certiorari denied 
Wells V. U. S., 68 S.Ct. 643, two 
cases, 303 U.S. 644, 82 L.Ed. 1104, 
rehearlns denied 58 S.Ct. 756, two 
cases, 303 U.S. 668, 82 L.Ed. 1124, 
certiorari denied Roach v. U. S., 58 
S.Ct. 643, 803 U.S. 644, 82 L.Ed. 
1104, rehearlns denied 58 S.Ct. 756, 
303 U.S. 668, 82 L.Ed. 1124—^Eden- 
fleld V. U. S., C.C.A.Ga., 8 P.2d 614, 
reversed on other srounds 47 S.Ct. 
846, 273 U.S. 660, 71 L.Ed. 827. and 
certiorari sranted 46 S.Ct. 350, 270 
U.S. 638. 70 L.Ed. 774. 

Qa.—Sheppard v. State. 118 S.E. 64, 
28 Ga.App. 7»6. 

Ill.—^People v. Waitches, 8 N.E.2d 
687, 290 IlLApp. 402. 

iBJrtmotlo&s srroBsouslj dsflalas 
ooaspivaoy 

In prosecution under statute pro- 
vidlns for punishment of persons 
who shall combine with others to 
commit a felony, charse submlttins 
case on common-law definition of 
conspiracy and statutory definition 
of offense charsed is error.—^Warren 

V. State, Ind., 196 N.E. 710—^Klelhese 
V. State. 188 N.E. 786. 206 Ind. 206. 
87. Ky.—Gambrell v. Commonwealth, 

118 S.W. 476, 480, 130 Ky. 618. 

12 C.J. p 641 note 9. 


88. U.S.—Moyer v. U. S., C.C.A.Cal., 
78 F.2d 624. 

88. Mo.—Poe V. Stockton. 89 Mo. 
App. 660. 

Zastrnotion held ezroaeona 

In prosecution for conspiracy at 
certain time and place to violate Na¬ 
tional Prohibition Act, Comp.St.Suppl. 
Annot.1923 6 10188 % et seq. In ab¬ 
sence of testimony tending to show 
that accused persons, assembled at 
such place, were parties to conspir¬ 
acy to transport, possess, or sell In¬ 
toxicating liquor at another place 
six weeks prior thereto, or had any 
knowledge of such transaction, In¬ 
struction permitting evidence of vio¬ 
lation of Prohibition Act at such 
other place to be considered consti¬ 
tuted reversible error.—Terry v. U. 
S., C.C.A.Cal.. 7 F.2d 28. 

an. Ga.—Spencer v. State, 8 S.E. 661, 
77 Ga. 166, 4 Am.S.R. 74. 

12 C.J. p 641 note 11. 

Z&struetloa hdld srzonsoiui as au¬ 
thorizing conviction without proof of 
conspiracy alleged.—People v. Loon¬ 
ey, 146 N.E. 866, 314 Ill. 160. 

91. U.S.—Martin v. U. S., C.C.A.N.T., 
17 F.2d 82. 

38. Pa.—Commonwealth v. Zuern, 16 
Pa.Super. 688. 

Znatnotioa on uadlspntsd fact 

In prosecution for conspiring to 
violate federal laws with reference 
to possession, transportation, manu¬ 
facture, and sale of tax-unpaid in¬ 
toxicating liquors, giving of instruc¬ 
tion that there was no dispute about 
the overt act because defendant stood 
there and watched them carry the 
liquor across the slough is not error, 
since if a fact in evidence clearly 
appears and is undisputed the court 
may so state to the jury.—Johnson 
V. U. S., C.C.A.Ala.. 84 F.2d 114, cer¬ 
tiorari denied 57 S.Ct. 87, 298 U.S. 
674, 81 L.Ed. 428. 
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3& Pa.—Commonwealth v. Zuern, 16 
Pa.Super. 588. 

94. U.S.—McDonald v. U. S., C.C.A. 
Okl., 9 F.2d 506. 

Miss.—King v. State, 86 So. 339, 

123 Miss. 532. 

30L Ill.—^People V. Schneider. 258 Ill. 
App. 581—People v. Paddock, 228 
Ill.App. 408. 

Pa.—Commonwealth v. Doughty, 21 
A. 228, 139 Pa. 883. 

97. Ill.—Ochs V. People. 16 N.E. 662. 

124 Ill. 399. 

12 C.J. p 642 notes 22, 23. 

39. Cal.—^People v. Cockrill, 216 P. 
78, 62 Cal.App. 22. affirmed Cock- 
rill V. People of Slate of Califor¬ 
nia. 46 S.Ct. 490, 268 U.S. 258, 69 
L.Ed. 944. 

39. U.S.—U. S. V. Byers, C.C.A.N.T., 

73 P.2d 419—Cooper v. U. S., C. 
C.A.Iowa. 9 F.2d 216. 

Cal.—People v. Doble, 266 P. 184, 203 
Cal.App. 610. 

Ind.—^Kelley v. State, 8 N.E.2d 65. 
Ky.—Commonwealth v. Compton, 82 
S.W.2d 813. 269 Ky. 665—Turner v. 
Commonwealth, 17 S.W.2d 402, 229 
Ky. 498. 

Miss.—^W. T. Farley, Inc., v. Smith, 
130 So. 478, 168 Miss. 404. 

Tex.—^Nami v. State, 77 S.W.2d 628, 
127 Tex.Cr. 408. 

12 C.J. p 641 note 14, p 642 note 21. 

43. D.C.—Lorenz v. U. B., 24 App.D. 
C. 887. 

Pa.—Commonwealth v. Bardolph, 186 
A. 421, 128 Pa.Super. 84, reversed 
on other grounds 192 A.. 916, 826 
Pa. 618. 

XastroetlOBS pzopaAj Mftuiad 

(1) As embodying immaterial mat¬ 
ter. 

U.S.—Oppenheim v. U. S., C.C.A.N.T., 
241 F. 625, 164 C.C.A. 888, revers¬ 
ing, D.C., U. S. V. Oppenheim, 228 
F. 220. 

Cal.—^People v. Eiseman, 248 P. 716, 
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protecting accused's rights have already been 
given.^^ 

c. Verdict 

The Jury muit return a proper verdict, special or 
general, but informalities or the rendition of separate 
verdicts do not render the verdicts Improper. Except 
where but two persons are charged with conspiracy, 
It Is not necessary that all be found guilty. 

The verdict must answer to the substance of the 
charge and not leave the truth or falsity of the ac¬ 
cusation uncertain.^2 The jury should either find 
a special verdict stating the facts at large and leave 
the law to the court, or by a general verdict affirm 
or negative the charge.*® An informal verdict is 
not necessarily fatally defective.** Each person ac¬ 
cused may be entitled to a separate finding of the 
jury as to his individual connection with the of¬ 
fense charged,*® and the rendition of separate ver¬ 
dicts is not a miscarriage of justice.*® A verdict 
of guilty of conspiracy to commit a crime is not void 
for failure to fix the degree of the substantive of¬ 
fense contemplated by the conspiracy.*^ 


f M 

Acquittal or nolle prosequi as to one or more ac* 
cused. It is not necessary that all the accused 
charged with conspiracy be found guilty,*® but it 
will be sufficient if the guilt of at least two is found.*® 
In these circumstances the charge against others ac¬ 
cused will be treated as surplusage;®® and inasmuch 
as it is sufficient if the guilt of at least two is found, 
it is not improper to enter a nolle prosequi as to any 
number of the persons accused, but leaving two.®^ 
One person only may be convicted where it is shown 
that more than one person participated in the cor¬ 
rupt undertaking thus, if only three of four per¬ 
sons indicted for conspiracy are on trial, the jury 
may acquit two and convict the other of conspiracy 
with the absent one.®® If one of several accused 
pleads guilty, the jury may find one of the others 
accused guilty of conspiring with him and acquit 
the others;®* and on an indictment of named per- 
.sons and others unknown for a conspiracy, the ac¬ 
quittal of one does not affect the plea of guilty of 
the other.®® One of accused may be acquitted and 
the other convicted if it appears to the satisfaction 


78 Cal.App. 228. error dlsmlBsed 
Eiseman v. People of Stale of Cali¬ 
fornia. 47 S.Ct. 454. 273 U.S. 668. 71 
L.Ed. 828. 

Ky.—Slaven v. Commonwealth, 248 S. 
W. 214, 197 Ky. 790. 

(2) Ab Inaccurate. 

XJ.S.—Shannon v. U. S., C.C.A.Okl., 
76 P.2d 490—Telman v. U. S.. C.C. 
A.N.M., 67 P.2d 716, certiorari de¬ 
nied 64 S.Ct. 860, 292 U.S. 650, 78 
L.Ed. 1600—Harris v. U. S., C.C.A. 
Wash., 48 P.2d 771'—McDonnell v. 
U. S., CC.A.Mass., 19 F.2d 801, cer¬ 
tiorari denied 48 S.Ct. 114, 276 U. 
S. 561, 72 L.Ed. 421—U. S. v. Ryan, 
D.C.Mo., 28 F.Supp. 613. 

Ind.—Kelley v. State, 8 N.E.2d 66. 
N.J.—State V. Gregory, 107 A. 469, 
93 N.J.Law 205. 

N.Y.—People v. Connolly, 237 N.Y.S. 
303. 227 App.Div. 167, affirmed 171 
N.E. 393, 253 N.Y. 330—People v. 
Seely, 237 N.Y.S. 838. 

(3) Ab not warranted by the evi¬ 
dence. 

U.S.—Donaldson v. U. S.. C.C.A.Ill., 
82 P.2d 680—Wilson v. U. S., C.C. 
A.Ga., 69 F.2d 1, certiorari denied 
53 S.Ct. 81, 287 U.S. 623. 77 L.Ed. 
640. 

Colo.—Helser v. People. 68 P.2d 648, 
100 Colo. 871. 

Ill.—People V. Robertson, 120 N.E. 
689, 284 Ill. 620, affirming 210 111. 
App. 284. 

Ky.—Diamond v. Commonwealth, 86 
S.W.2d 664, 287 Ky. 874. 

42. U.S.—Mansfield v. U. S., C.C.A. 
Mo., 76 F.2d 224, certiorari denied 
66 KCt. 117. 296 U.S. 601, 80 L.Ed. 
425—^Feigenbuts v. U. S., C.C.A.Mo., 


66 P.2d 122—Symonette v. U. S., 
C.C.A.Fla., 47 F.2d 686—Liberate v. 
U. S., C.C.A.Waflh., 13 F.2d 664— 
Wilkes V. U. S., C.C.A.Tenn., 291 
P. 988. certiorari denied 44 S.Ct. 
181, 263 U.S. 719, 68 L.Ed. 623— 
Sears v. U. S., C.C.A.Mas.^i.. 264 P. 
267—Firth v. U. S., W.Va., 263 P. 
36. 166 C.C.A. 66. 

Mich.—People v. Tenerowlcs, 263 N. 

W. 296, 266 Mich. 276. 

12 C.J. p 641 note 17. 

42. N.Y.—People v. Olcott, 2 Johns. 
Cas. 801. 1 Am.D. 168. 

12 C.J. p 642 note 33. 

43. N.Y.—^People v. Olcott, supra. 

12 C.J. p 643 note 34. 

44. Ind.—Switzer v. State, 8 N.E. 
2d 80. 

46. U.S.—Linde v. U. S., C.C.A.S.D., 
18 F.2d 69. 

46, Cal.—People v. Schwarz, 248 P. 
990, 78 Cal.App. 661. 

47. Cal.—People v. Holland, 61 P.2d 
881, 10 Cal.App.2d 256—People v. 
Earl. 61 P.2d 147, 10 Cal.App.2d 
168. 

4a. U.S.—Baxter v. U. S., C.C.A. 
Tenn., 46 F.2d 487—U. S. v. Austin- 
Bagley Corporation, C.C.A.N.Y., 31 
F.2d 229, certiorari denied Austin- 
Bagley Corporation v. U. S., 49 6. 
Ct. 479, 279 U.S. 863, 78 L.Ed. 1002 
—Belvin V. U. S., C.C.A.Va., 12 P. 
2d 548, certiorari denied 47 S.Ct. 
98, 278 U.S. 706, 71 L.Ed. 860— 
Kaplan v. U. 8.. C.C.A.N.Y., 7 P.2d 
694, certiorari denied 46 S.Ct. 107. 
269 U.S. 682, 70 L.Ed. 428—Harri¬ 
son V. U. 8., C.C.A.N.Y., 7 P.2d 269. 
CaL—^People v. Schwarz, 248 P. 990, 
78 CaLApp. 661. 
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Ill.—People V, Johnson, 278 Ill.App. 
204, reversed on other grounds 1 
N.E.2d 386, 363 Ill. 46. 

Ind.—Berry v. State, 178 N.E. 706, 
202 Ind. 294, 72 A.L.U. 1177, deny¬ 
ing rehearing 166 N.E. 61, 202 Ind. 
294. 

N.Y.—People v. Kuland, 198 N.E. 489, 
266 N.Y. 1, di.smlBsing appeal 270 
N.Y.S. 632, 241 App.Div. 772, re¬ 
versed on other grounds 278 N.Y.S. 
727, 243 App.Div. 818. 

Pa.—Commonwealth v. Bonnem, 96 
Pa.Super. 496. 

Tex.—Hustead v. State, Cr., 261 S.W. 

1074, 1075, quoting Corpns Juris. 
49. U.S.—McWhorter v. U. S., C.C.A. 

Ala., 62 P.2d 829, 830. citing Oov- 
pus Juris. 

Cal.—People v. Rodriguez, 214 P. 462, 
61 Cal.App. 69. 

Ill.—People V. Walsh, 168 N.E. 867, 
322 Ill. 195. 

Tex.—Weathered v. State. 81 S.W.2d 
91, 128 Tex.Cr. 263. 

12 C.J. p 643 note 89. 

Sa U.S.— Breese v. U. S., N.C., 208 
F. 824. 122 C.C.A. 142, affirming 
172 F. 761. 

51. 111.—Looney v. People, 81 Ill. 
App. 370. 

52. U.S.—Rosenthal v. U. S., C.C.A. 
Iowa, 46 F.2d 1000, 78 A.L.R. 1416. 

53. U.S.—Rosenthal v. U. 8 .. supra. 
12 C.J. p 643 note 42. 

54. Colo.—Moore v. People, 78 P. 80, 
81 Colo. 336. 

55. U.S.—U. S. V. Hamilton. C.C. 
Ohio. 26 F.Ca8.No.l6,288, 1 CinaL. 
Bui. 27, 22 Int.Rev.Reo. 104. 

12 C.J. p 643 note 44. 
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of the jury that other persons conspired with the 
accused against whom the verdict of guilty is ren¬ 
dered,®® or the jury may convict one and disagree 
as to the other.®^ The fact that a conspirator is 
dead at the time of the trial will not prevent the 
conviction of accused for conspiracy entered into 
during the co-conspirator’s lifetime.®* It also has 
been held that the fact that one of the conspirators 
has not been indicted, or has been granted immuni¬ 
ty, in order that he may be a witness for the prose¬ 
cution, does not bar a conviction of the remaining 
conspirator.®* 

Where there is no evidence that any person oth¬ 
er than those named in the indictment had joined in 
the conspiracy,®* one of the persons accused may 
not be convicted while the other or others are ac¬ 
quitted,®^ or where the disposition of the case 
against the alleged co-conspirators is such that the 
basis for the charge of conspiracy is removed,®2 or 
where a nolle prosequi is entered as to one of two,®* 
although there is some authority to contrary.®^ 
Where the discharge of an alleged co-conspirator, 
however, is not inconsistent with his guilt, but sim¬ 
ply bars a subsequent prosecution of him, it does 
not invalidate the conviction of his co-conspira¬ 
tors.*® 

§ 95. Judgment 

Proper Judgment should be rendered on the verdict. 

In prosecutions for conspiracy, on a general ver¬ 
dict of guilty on an indictment containing several 
counts for the same offense, judgment may be en¬ 


tered on any sufficient count.®® Judgment should 
be against each accused severally, and not jointly 
against all.*^ 

It has been held that where one tried separately 
for conspiracy is convicted, judgment may be pass¬ 
ed on him, although the others have not been con¬ 
victed;®* but it has also been held that, where sev¬ 
eral are prosecuted together, and may be brought to 
trial for conspiracy, and on severance only one has 
been tried and found guilty, the judgment should be 
suspended until the number necessary to the crime 
are convicted, those found guilty being meanwhile 
held in custody or under recognizance.** If there 
are only two charged with conspiracy, one convict¬ 
ed on a separate trial is entitled to reversal and to 
be discharged on the subsequent acquittal of his al¬ 
leged co-conspirator;"^* and reversal of convictions 
as to all but one accused requires reversal as to 
him also.Reversal of a judgment against one of 
several accused, for lack of evidence showing his 
connection with the conspiracy, does not require re¬ 
versal as to the others.^* 

§ 96. Sentence and Punishment 

Sontenctt or punishment must be in conformity with 
the statutory provisions relating thereto, but in the 
absence of statute, conspiracy is punishable as a mis¬ 
demeanor. 

If no specific punishment is provided for the of¬ 
fense, it may be punished as a misdemeanor by fine 
and imprisonment.73 Where the penalty to be im¬ 
posed is prescribed by statute, the sentence must be 
in conformity with it.7® Where accused is charged, 


86L U.S.—Pomerant* v. U. S., C.C. 
A.Pa.. B1 P.2d 911—Didentl v. U. 
S., C.C.A.WaBh., 44 P.2d 537. 

Pa.—Commonwealth v. Avrach, 168 
A. 631, 110 Pa.Super. 438. 

12 C.J. p 643 note 45. 

»7. U.S.—Miller v. U. S., C.C.A.N.T., 
24 F.2d 353, certiorari denied 48 S. 
Ct. 421. 276 U.S. 638, 72 L.Ed. 745. 
B0L N.C.—State v. Alrldge, 176 S.E. 
191, 206 N.C. 850. 

Pa.—Commonwealth v. Bonnem, 95 
Pa.Super. 496. 

12 C.J. p 643 note 46. 

M. Ind.—Berry v. State, 173 N.E. 
705. 202 Ind. 294. 72 A.L.R. 1177, 
denying rehearing 165 N.E. 61, 202 
Ind. 294. 

12 C.J. p 643 note 47. 
eOi Pa.—Commonwealth v. Brown, 
28 Pa.Super. 470. 

61. U.S.—Worthlnsrton v. U. S., C. 
C.A.IU., 64 P.2d 936—U. S. v. Aus- 
tin-Bagley Corporation. C.C.A.N.Y.. 
21 F.2d 229, certiorari denied Aus- 
tln-Bagley Corporation v. U. S., 49 
act. 479. 279 U.S. 868, 73 L.Ed. 
1002—U. S. v. Wray, D.C.Ga., 8 F. 


2d 429—Feder v. U. S., N.Y.. 257 
F. 694, 168 C.C.A, 644, 6 A.L.R. 
370. 

III.—People V. Cohn. 193 N.E. 150, 
368 Ill. 326. 

Ind.—Berry v. State, 173 N.E. 705, 
202 Ind. 294, 72 A.L.R. 1177, deny¬ 
ing rehearing 165 N.E. 61, 202 Ind. 
294. 

N.Y.—People v. Sowma, 299 N.Y.S. 

523, 252 App.Div. 413. 

N.C.—State v. Raper, 168 S.E. 881, 
204 N.C. 503. 

Tenn.—^Delaney v. State, 61 S.W.2d 
485, 164 Tenn. 432. 

Tex.—Hustead v. State, 251 S.W. 

1074, 96 Tex.Cr. 49. 

12 C.J. p 643 notes 48, 51. 

68 . Ky.—Green v. Commonwealth, 
95 S.W.2d 661, 264 Ky. 726. 
ea U.S.—Miller V. U. S., C.C.A.S.C., 
277 F. 721. 

12 C.J. p 643 note 49. 

64. Ky.—Rutland v. Commonwealth, 
169 S.W. 684, 160 Ky. 77. 

12 C.J. p 648 note 60. 

66 . Cal.—^People v. Gilbert, App., 78 
P.2d 770. 


68. Mass.—Commonwealth v. Nich¬ 
ols, 134 Mass. 631. 

07. N.Y.—March v. People, 7 Barb. 
391. 

68. D.C.—De Camp v. U. S., 10 F.2d 
984, 56 App.D.C. 119. 

Ind.—Eacock v. State, 82 N.E. 1039, 
169 Ind. 488. 

69. Wis.—Casper v. State, 2 N.W. 
1117, 47 Wis. 535. 

TO. Neb.—Sherman v. State, 202 N. 

W. 413, 113 Neb. 173. 

71. U.S.—Cofer v. U. S., C.C.AMiss., 

87 F.2d 677—Morrow v. U. S., C.C. 
A.Mo.. 11 F.2d 266. 

78. N.Y.—People v. Kuland, 198 N.E. 
439, 266 N.Y. 1, dismissing appeal 
270 N.Y.S. 632, 241 App.Dlv. 772, 
conformed to 278 N.Y.S. 727, 248 
App.Div. 818. 

73. Vt.—State v. Coolldge, 171 A. 
244, 106 Vt. 183. 

12 C.J. p 644 note 66. 

74. U.S.—Biddle v. Moreno, C.C.A. 
Kan., 279 F. 666. 

Cal.—^People v. Shearer, 256 P. .611, 
28 CalApp. 321. 
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tried, and convicted, not of a common-law conspir¬ 
acy, but of a conspiracy denounced by a statute of 
the United States, he should be sentenced under that 
law, and not for a common-law conspiracy^** 
Where a federal statute fixes a certain penalty for 
a conspiracy to commit a particular offense against 
the United States, another provision of the federal 
statutes fixing a lesser penalty for conspiracy to 
commit an offense against the United States is in¬ 
applicable.*^® 

Conspiracy to commit a crime is sometimes pun¬ 
ishable by the infliction of the same punishment as 
that prescribed for the commission of such crime 
and it has been held that conspiracy to commit an 
offense should never be punished more severely than 
the perpetration of it.*^® These decisions, however, 
are against the weight of authority, which holds 
that the legislature has the undoubted power to en¬ 
act statutes which impose a heavier punishment for 
a conspiracy than for the offense which it is the 
object of the conspiracy to commit, and that a sen¬ 
tence in conformity with legislation of this charac¬ 
ter is unobjectionable and valid.^® The sentence of 
one convicted of conspiracy to violate a particular 
statute and to commit a certain crime is not illegal 
because of any difference in the maximum length 


§ 96 

of imprisonment authorized for the substantive of¬ 
fenses, since the conspiracy itself is the crime and 
the determination of the period of imprisonment is 
a question for the board of prison terms and pa¬ 
roles.®® 

In a proper case the jury may be directed to fix 
the punishment of an accused convicted of conspir- 
acy.®i 

An excessive fine may be reduced.*® 

Offense committed by official. It has been held 
that, if the punishment of an officer of the govern¬ 
ment for conspiring against another officer is more 
severe than when the offense is committed by a pri¬ 
vate person, an official indicted in his individual 
capacity cannot be subjected to the greater punish¬ 
ment.*® 

Place of imprisonment. Where an act expressly 
authorizing a sentence of fine and imprisonment on 
conviction for a conspiracy is silent as to the place 
of imprisonment, the persons convicted may be sen¬ 
tenced only to confinement in an institution provid¬ 
ed for the incarceration of persons convicted of a 
misdemeanor.®^ Where a statute provides that one 
sentenced to imprisonment can be confined in the 


Ill.—People V. Schneider, 178 N.E. 
84. 346 111. 410. 

Pa.—Commonwealth v. Ashe, 141 A. 
723, 293 Pa. 18—Commonwealth v. 
Berman, 181 A. 244, 119 Pa.Super. 
315—Commonwealth v. Williams, 
156 A. 711, 102 ra.Super. 216. 
statutory provistona eoastruad 
Cal.—Doble v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 241 P. 860, 197 Cal. 799—Do¬ 
ble V. Superior Court In and for 
City and County of San Francisco, 
241 P. 852, 197 Cal. 656. 

Ky.— Commonwealth v. Barnett, 245 
S.W. 874, 196 Ky. 731. 

Pa.—Commonwealth v. Francles, 67 
Pa.Super. 588. 

Statnta iaapplicabla to oonspiraoy 

General provisions of Parole Law 
1917 SI 1, 2, flxin? punishment for 
certain enumerated offenses and pro- 
vldini: for sentences to penitentiary, 
cannot be construed to apply to 
crime of conspiracy; nor has it 
champed term of imprisonment, fixed 
by Cr.Code, for conspiracy.—People 
V. Moses. 123 N.E. 634. 288 Ill. 281, 
affirming 212 Ill.App. 641—12 C.J. p 
644 note 70 [c]. 

Bs&tsnoss hold proper 

(1) Sentence of woman, convicted 
of conspiracy to kidnap and hold for 
ransom, to custody o'f United States 
attorney general or his authorized 
representative for confinement in a 
federal institution for women during 


her life, in accordance with the stat¬ 
ute, is not arbitrary, excessive, or 
contrary to such act.—Kelly v. U. S., 
C.C.A.Okl., 76 F.2d 847. 

(2) Sentence to three thousand 
dollars fine and three years’ imprison¬ 
ment on conviction under count 
charging bribery of officer of Unit¬ 
ed States, and sentence to two years' 
Imprisonment and ten thousand dol¬ 
lar fine under count charf^iner con¬ 
spiracy to bribe such officer, sen¬ 
tences to run consecutively, are prop¬ 
er.—U. S. V. Nash, D.C.N.Y.. 61 F.2d 
253, affirmed, C.C.A., Nash v. U. S., 
64 F.2d 3 006, certiorari denied 52 S. 
Ct. 457, 285 U.S. 656. 76 L Ed. 945. 

(3) The penalty for conspiracy is 
fixed by L.1919. p 428 | 46, Cahill 
Ill.St. c 38 par 116 note, and the trial 
court in such a case properly im¬ 
posed a sentence of from one to five 
years and a fine of two thousand dol¬ 
lars.—People V. Graves, 224 Ill.App. 
235, affirmed 136 N.E. 642, 304 Ill. 
20 . 

(4) Five-year sentence for conspir¬ 
acy to commit robbery is within 
Judge's discretion.—State v. Mc¬ 
Adams. 166 S.E. 405. 167 S.C. 405. 

12 C.J. p 644 note 64. 

7B. D.C.—Fletcher v. U. S., 42 App. 

D.C. 68. 

78L U.S.—Farnsworth v. Zerbst, C. 

C.A.Ga., 97 F.2d 256, rehearing de¬ 
nied 98 F.2d 641. 
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77. Cal.—People v. Shearer, 266 P. 
611, 83 Cal.App. 321. 

12 C.J. p 644 note 68. 

78. Pa.—Williams v. Commonwealth. 
34 Pa. 178. 

12 C.J. p 644 note 69. 

7B. U.S.—Murry v. U. S., C.C.A.Ark., 
282 F. 617. 

12 (?.J. p 644 note 70. 

Imprisonment when snbstantive of¬ 
fense pnnlshable by line 

Sentences to house of correction 
for certain terms of Imprisonment 
for conspiracies to obtain, by false 
pretenses, bounty certificates and 
bounties for bobcats killed outside 
state, arc not error, although stat¬ 
ute provided only for fine for attempt 
to obtain bounty by fraud, there be¬ 
ing no statute governing such con¬ 
spiracies.—State V. Coolldge, 171 A. 
244, 106 Vt. 183. 

BO. Cal.—People v. Tant, App., 80 
P.2d 506. 

81. Ill.—People V. Moses. 123 N.B. 
634, 288 Ill. 281, afArming 212 Ill. 
App. 641. 

88. Okl.—Babbs v. State, 296 P. 898, 
60 Okl.Cr. 21. 

83. U.S.—U. S. V. Boyden, C.C.Mas8., 
24 F.Ca8.No.l4632, 1 Lowell 266. 

84b Colo.—Brooks v. People, 24 P. 
653, 14 Colo. 418. 



CONSPIRACY^ONSTABLEWICK IS C. J. B. 

penitentiary only where the sentence is for more i ment for conspiracy cannot be sentenced to serve 
than a year, one sentenced to one year’s imprison- | that term in the penitentiary.^^ 


OONSPIBATIONE. An aneient writ that lay 
against conspirators.^ 

00NSPIBAT0B8. See generally Conspira(iy § 34. 
As to admissibility of acts and declarations in evi¬ 
dence see the C.J.S. title Criminal Law § 754, also 
16 C.J. p 644 note 74r-p 646 note 80. 

GOKSPIBE. To engage in a conspiracy.^ It has 
been said that, in ordinary parlance, the verb ^'con¬ 
spire,” especially when associated with "confeder¬ 
ate,” does not necessarily connote an evil inten- 
tion.3 The word is in common use and necessarily 
carries with it the idea of agreement, concurrence, 
and combination, and henee is inapplicable to a 
single person or thing; and, when one person is 
charged with conspiring with another, there are no 
words in the English language by which the idea 
of the action and cooperation of two minds could 
be more effectively conveyed, since one cannot agree 
or conspire with another who does not agree or con¬ 
spire with him.^ 

Phrases: "Conspire to censure and expose our 
age,”5 and "if two or more persons conspire;”® 
also, in the past tense, "conspired against our royal 


person, ”7 and "conspired and confederated;”® and 
also, participially, “conspiring with.”® 

00N8TABLE. In medieval law, a name given to 
a very high functionary under the French and Eng¬ 
lish kings, the dignity and importance of whose of¬ 
fice was second only to that of the monarch. He 
was in general the leader of the royal armies, and 
had cognizance of all matters pertaining to war and 
arms, exercising both civil and military jurisdic¬ 
tion.^® He was also charged with the conservation 
of the peace of the nation. Thus there was a 
"Constable of France,” and a "Lord High Constable 
of England.”!! 

In modem English law, a public civil officer, 
whose prox)er and general duty is to keep the peace 
within his district, although he is frequently charg¬ 
ed with additional duties.!® 

In American law, sec C.J.S. title Sheriffs and 
Constables §§ 3, 13-20, also 57 C.J. p 731 note 17 
and p 751 note 3-p 761 note 57. 

CONSTABLEWICK. In English law, the territorial 
jurisdiction of a constable; as bailiwick is of a 
bailiff or sheriff.!® 


85. U.S.—U. S. y. Francis, Pa.. 162 
F. 155, 81 C.C.A. 407, modifying 144 
F. 620, certiorari denied 27 S.Ct. 
797. 206 U.S. 666. 61 L.Ed. 1191. 

1. Black L.D.. cltingr Reg.Oria. p 
184. 

a. U.S.—^Wright V. U. S., La., 108 
F. 806. 809, 48 C.C.A. 37. quoting 
Century D. and Webster D, 

■Imllarlj dsUacd 

U.S.—U. S. V. Richards, D.C.Neb., 149 
F. 448, 446. 

Tenn.—National Life & Accident Ins. 
Co. V. Yates. 64 S.W.2d 624, 626. 
16 Tenn.App. 344. 

a La.—Schaffter v. Irwin, 71 So. 
241. 248. 139 La. 92. 

a La.—State v. Sluts, 30 So. 298, 
299, 106 La. 182. 

g, U.S.—Wright V. U. S.. La., 108 F. 
806, 809, 48 C.C.A. 87. quoting Ros¬ 
common. 

a U.S.—^Wright V. U. S., supra. 

7. U.S.—Wright V. U. S., supra, 
quoting Shakespeare. 

a La.—Schaffter v. Irwin, 71 So. 
241, 248. 189 La. 92. 

a U.S.—U. 8. V. Taliaferro. D.C. 

Va., 290 F. 214, 218. 

‘‘Associating one's self with" distin¬ 


guished see Associate 7 C.J.S. p,16 
note 63. 

la Black L.D. 

12 C.J. p 648 note 17. 

11. Black L.D. 

18. Black L.D., citing 1 Blackstone 
Comm, p 366. 

OoBstahls of a oastls 
In English law, an officer having 
charge of a castle, a warden, or keep¬ 
er; otherwise called a "cas tel lain."— 
Black L.D. 

Oonstahls of Baglsad 

A high English officer, also called 
"marshal." whose office consisted in 
the care of the common peace of the 
realm in deeds of arms and matters 
of war.—Black L.D. 

Ctonstahls of Sootlaad 

An officer who was formerly en¬ 
titled to command all the king's 
armies in the absence of the king, 
and to take cognizance of all crimes 
committed within four miles of the 
king's person or of parliament, the 
privy council, or any general con¬ 
vention of the states of the kingdom. 
The office was hereditary in the fam¬ 
ily of Errol, and was abolished by St. 
20 Oeo. Ill c 48.—Black L.D. 
Ooasfeable of tbs ssehequsr 
An officer mentioned in Fleta lib 
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2 c 81. and in 61 Hen. Ill st 6, cited 
by Cowell.—Black L.D. 

Klgh eomstabls 

In England, an officer appointed in 
every hundred or franchise, whose 
proper duty seems to be to keep the 
king’s peace within the respective 
hundreds.—Black L.D. 

Xrt>rd high constable of Bagland 

This office has been disused, ex¬ 
cept only upon great and solemn oc¬ 
casions, as the coronation, or the 
like, since the attainder of Stafford, 
Duke of Buckingham, in the reign of 
Henry VII.—Black L.D. 

Petty oonstable 

An inferior officer in every town 
and parish, subordinate to the high 
constable of the hundred, whose 
principal duty is the preservation of 
the peace, although he also has other 
particular duties assigned to him by 
act of parliament, particularly the 
service of the summonses and the 
execution of the warrants of Justicea 
of the peace.—Black L.D. 

Bpeoial ooastable 

A person appointed, with or with¬ 
out his consent, by the magistrates 
to execute warrants on particular 
occasions, as in the case of riotsr 
etc.—^Black L.D. 

18. Black L.D. 



18 O.J.S. 


CONSTABULARIVS'-CONSTATE 


CONSTAftUZiABlUS. An officer of horse; an of¬ 
ficer havings charge of foot or horse; a naval com¬ 
mander; an officer having charge of military af¬ 
fairs generally.^^ 

OONSTANS ET PERPETUA VOLUNTAS SUUM 
CUIQUE TEIBUENDLifi 

OONSTANT. Continually recurring, persistent, or 
regular also defined by the Standard Dictionary 
as meaning that which is permanent or invariable. 
With reference to electric current, the term implies 
a source steady in purpose, but not necessarily a 
source always in use.^^ “Constant” has been con¬ 
trasted with, or distinguished from “casual” see 
Casual 14 C.J.S. p 28 note 18, and “continuous.”^® 

Constant pressure engine. One in which the cyl¬ 
inder pressure remains the same during the outward 
travel of the piston while the volume of flame in¬ 
creases. The pressure is applied continuously. This 
mode of operation is also called “slow combustion” 
and “nonexplosion and is different from the 
“constant volume engine” hereafter defined.^® 

Constant volume engine. An engine in which the 
volume of flame during ignition theoretically re¬ 
mains constant while the pressure increases. The 
action is spasmodic and it is kept in motion by a 
series of explosions, and so operates in a different 
manner from a “constant pressure engine,” above 
defined.21 

Other phrases: “Constant lookout ahead,”-2 <‘con- 
stant observation of the approach of vehicles from 
the rear,”23 and “constant source.”-^ 

Still other phrases, see 12 C.J. p 649 text and 
notes 40-47. 


OONBTANTLT. Defined as meaning eontiniumsiy, 
in a constant manner, or uniformly also long 
continuing, regularly or frequently recurring, stead¬ 
ily, as distinguished from unintermittently, without 
any interruption;®® and it is sometimes employed as 
meaning during the usual and customary time.®^ 

Phrases: “Constantly, frequently, and regularly 
used,”®* and “constantly in the house.”®® 

Other phrases see 12 C.J. p 650 text and notes 
60-52. 

CONSTAT. It is clear or evident, it appears; it 
is certain; there is no doubt.®® A term used to 
designate a certificate by an officer that certain mat¬ 
ters therein stated appear of record,®^ also a cer¬ 
tificate which the clerk of the pipe and auditors of 
the Exchequer made, at the request of any person 
who intended to plead or move in that court, for 
the discharge of anything.®® An exemplification 
under the great seal of the enrollment of letters 
patent is called a “constat,” although the latter 
term has been distinguished from an “exemplifica¬ 
tion.”®® 

Constat d'huissier. In French law, an affidavit 
made by a huissier, setting forth the appearance, 
form, quality, color, etc., of any article upon which 
a suit depends.®^ 

Non constat, A phrase used in general to state 
some conchision as not necessarily following, al¬ 
though it may appear on its face to follow.®* 

CONSTAT AONOSCENDO BUMPI TESTAMEN- 
TUM.3® 

CONSTATE. To establish, constitute, or ordain.®^ 


14. Black L..D. 

15. A maxim, expressive of the 
fundamental idea of dlBtributive jus¬ 
tice, and meaningr, “It la the constant 
and perpetual wish that each be 
given his due.'*—Ulpian. Max. 

Applied in Hann v. Venetian Blind 
Corporation, D.C.Cal., 15 F.Supp. 372, 
879. 

16L Conn.—Madison v. Morovitz, 188 
A. 665, 668, 122 Conn. 208, quoting 
Webster New Int.D. 

17. U.S.—Union Switch & Signal Co. 
V. Hall Switch & Signal Co., D.C. 
Me.. 228 F. 709, 716. 

18b Mass.—Bodflsh v. Bodflsh. 106 
Mass. 317, 319. 

It. U.S.—Columbia Motor Car Co. v. 
Duerr, N.Y., 184 F. 893, 904, 107 C. 
C.A. 215. 

sa U.S.-<;olumbla Motor Car Co. v. 
Duerr, supra. 


81. U.S,—Columbia Motor Car Co. v. 
Duerr, supra. 

88. Ky.—Kelly v. Marcum, 114 S.W. 
2d 1102, 1106, 272 Ky. 609. 

83* Conn.—Madison v. Morovitz, 188 
A. 666, 668, 122 Conn. 208. 

84. U.S.—Union Switch & Signal Co. 
V. Hall Switch A Signal Co., D.C. 
Me.. 228 F. 709, 716. 

85. Black L..D. 

86* Ala.—Grauer v. Alabama Great 
Southern R. Co., 96 So. 916, 919, 
209 Ala. 568. 

87. Wis.—Prieger v. Exchange Mut. 

Ins. Co., 6 Wis. 89, 104. 

88L Ala.—Grauer v. Alabama Great 
Southern R. Co., 96 So. 916, 919, 
209 Ala. 668. 

89. Neb.—Breil v. Claus Oroth 
Plattdutschen Vereen, 120 N.W. 
906, 84 Neb. 166, 167, 28 L.R.A.,N. 
S., 869. 18 AnmCas. 1110. 
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30. Black I..D. 

Constat de corpore—there is eer^ 
tainty as to the body; or it is clear 
as to the subject matter.—^Adams 
Gloss. 

Constat de persona—there is cer¬ 
tainty as to the person; or there is 
no doubt about the person.—^Adams 
Gloss., citing 4 Blackstone Comm, p 
323. 

31. Black L.D. 

38. Black L.D. 

33. Black L.D., citing Coke Litt. p 
225. 

12 C.J. p 660 note 68. 

34, Black L.D., citing Argles SYeneb 
Merc. L p 554. 

35* Black L.D. 

30* A maxim meaning “It is clear 
that a will is cancelled or revoked by 
the birth of a child."—Adams Gloss. 

87. Black L.D. 



C0NSTATE-<!0mTITVTI01f 


16 C.J.S. 


Phrase: "Constating instruments of the eompa- 
ny.”5* 

00K8TAT PBOOURATOBEM AUUM PBOOUB- 
ATOBEM FACEBE NON P088E.39 

00N8TITUENT. A word used as a correlative to 
"attorney” to denote one who constitutes another 
his agent or invests the other with authority to act 
for him.^® The term is also used in the language 
of politics, as a correlative to “representative,” the 
constituents of a legislator being those whom he 
represents and whose interests he is to care for in 
public affairs; usually the electors of his district 
one who, by his vote, constitutes or elects a mem¬ 
ber of parliament,^^ a member of congress, or a 
state legislature.^® 

In chemistry the word includes those elements of 
a gland from which it is separated,and, in this 
sense, has been distinguished from “compound” see 
Compound ante p 700 note 11. 

Phrase: “Constituent element [of an offense]” 
see the C.J.R. title Criminal Law § 1, also 12 C.J. 
p 650 note 73, § 278, also 12 C.J. p 650 note 74. 

GON8TITUEBE. Latin, to appoint, constitute, es¬ 
tablish, ordain, or undertake; used principally in 
ancient powers of attorney, and now supplanted by 
the English word “constitute.”^® 

CON8TITUTE. 

Present Tense 

Defined generally by the Standard Dictionary as 
meaning to'form or be the substance of; and by 
the courts as meaning to be, to compose, or to make 
up.^® As sometimes used, it has been held synony¬ 
mous with “establish,” “make,” “ordain,” and 
“pass.”^*^ 

38. **Cliart«r” aqiilvalent 

N.J.—^Ackerman v. Halsey, 87 N.J.Eq. 

356. 863. 

39. A maxim meanlnfir “It is clear 
or well known that a procurator can¬ 
not make or constitute another pro¬ 
curator.”—Adams Gloss. 

This maxim is analogrous to the 
more familiar one, “Delegatus non 
potest deleirarc.”—^Adams Gloss. 

4a Black L.D. 

41. Black L.D. 

48. Wharton Li. Lex. 

43. Rapalje & L. L. D. 

4a U.S.—Parke-Davio v. H. K. Mul- 
ford Co., C.C.N.Y., 189 P. 95, 110, 
citing Encycl. Brit. 11th ed.. sub 
tit Chemistry. 

4a Black L.D. 

481 Tex.—Galveston, K. & S. A. R. 


Phrases: “Constitute a perpetual schoof fund,”®® 
and “ ^make, ordain, constitute, establish, and pass’ 
ordinances.”®® 

Constituted 

“Constituted” has been employed as meaning 
forming a component part.®® 

Constituted authorities. Those powers which the 
constitution of each people has established to gov¬ 
ern them, to cause their rights to be respected, and 
to maintain those of each of its members;®^ also 
the officers properly appointed under the constitu¬ 
tion for the government of the people.®® They are 
called constituted, to distinguish them from the con¬ 
stituting authority which has created or organized 
them, or has delegated to an authority, which it 
has itself created, the right of establishing or regu¬ 
lating their movements.®® 

Other phrases: “Constituted and designated,”®® 
“constituted annuity” see Annuities § 1 a (3), and 
“constituted by said act.”®® 

OONSTITUTIO. In the civil law, an imperial or¬ 
dinance, decree, or constitution, distinguished from 
“lex,” “senatus-consultum,” and other kinds of law 
and having its effect from the sole will of the emper¬ 
or; and, by analogy in old English law, an ordi¬ 
nance or statute, or a provision of a statute.®® In 
another sense, an establishment or settlement; used 
of controversies settled by the parties without a 
trial; also a sum paid according to agreement.®^ 

CONSTITUTION. In a physical sense, applied to 
natural persons, '“constitution” has been defined as 
meaning the aggregate of the physical and vital 
powers of an individual, physique or physical na¬ 
ture.®® 

In its technical legal sense, something constitut- 

53. Black L.D. 

Bomaa closBlflcatloa 

The “constltutiones'* were "laws 
promulgated, that is, enacted, by the 
Roman Emperor. They were of vari¬ 
ous kinds, namely, the following: (1) 
'Edicts(2) ‘decreta;’ (3) ‘rescripta,’ 
called also 'epistolae.' Sometimes 
they were general, and intended to 
form a precedent for other like cas¬ 
es; at other times they were special, 
particular, or individual, ('person- 
ales.') and not intended to form a 
precedent.”—Black L.D. 

57. Black L.D. 

CoBftltutlo dotis —establishment of 
dower.—Black L.D. 

58. Ga.—-Pilgrim Health A Life Ins. 
Co. V. Qomley, 148 S.E. 666, 667, 40 
Ga.App. 80. 


Co. V. State. 12 S.W. 9R8, 13 S.W. 
619, 621. 77 Tex. 367. 

47. Pa.—Kepner v. Commonwealth, 
40 Pa, 124, 129. 

4a Tex.—Galveston, H. ft S. A. R. 
Co. V. State, 12 S.W. 988, 13 S.W. 
619, 621, 77 Tex. 367. 

419. Pa.—Kepner v. Commonwealth, 
40 Pa. 124. 129. 

50. N.Y.—People v. Schiavi, 89 N.Y. 
S. 564, 568. 96 App.Div. 479. 

51. Rapalje ft L. L. D. 

58. Black L.D. 

53. Bouvier L.D. 

See also the C.J.S. title Oifleers 8 4, 
also 46 C.J. p 927 notes 80. 81. 

54. Ga.—Cook v. State, 46 S.E. 64, 
65. 119 Ga. 108. 

5a N.Y.—People v. Schiavi, 89 N. 
Y.S. 564, 568, 96 App.Div. 479. 
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CONSTITUTION 


ed, being generally used to designate the written 
evidence of something which can have only a legal 
existence;®® and, still more specifically, the char¬ 
ter, frame work, or fundamental law of a nation or 
state, or the regular form or system of govern¬ 
ment, cither democratic, as is the constitution of the 
United States, aristocratic, or mixed, as is the case 
with the British constitution, and those of many 
other monarchical governments.®® 


Particular applications of the term are considered 
in such C.J.S. titles as Associations § 11, Constitu¬ 
tional Law §§ 1, 2, Religious Societies § 3, also 54 
C.J. p 9 notes 37, 39, and Taxation § 1095, also 61 
C.J. p 1567 note 40. 

Phrases: “Constitution of Clarendon^' see Claren¬ 
don, Constitutions of 14 C.J.S. p 1192 note 94, and 
“constitution or laws of the United States.”®^ 

I 61. I^.S.—Dewar v. Brooks, D.C.Nev., 
> 16 F.Supp. 686, 638. 


59. Tex.—Clark v. Brown, Civ.App., | 60 l Rapalje 6k Ii. Li. D, 
108 S.W. 421, 437. 1 


15C.J.S.-.74 
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Commencement . 248 

Commenda. 249 

Commenda cst facultas recipiendi et retinendi 
beneficium contra jus positivum a supre- 

ma potestate . 249 

Commendam . 249 

Commenda recipere. 249 

Commendare nihil aliud est quam deponere.... 249 

Commendatio . 249 

Commendation . 249 

Commendator . 249 


Page 


Commendatus . 249 

Commensurate . 249 

Comment . 249 

Commentariensis . 250 

Commentarium. 250 

Commercator . 250 

Commerce . 250 

Commercia belli. 576 

Commercial . 576 

Commercial agent . 576 

Commercial court. 576 

Commercial district. 576 

Commercial drummer. 576 

Commercial establishment . 576 

Commercialize . 578 

Commercialized vice. 578 

Commercialize gambling . 578 

Commercial law. 576 

Commercially . 578 

Commercial property. 576 

Commercial transactions . 576 

Commercial traveler. 576 

Commercial venture . 577 

Commerciarius . 578 

Commercium. 578 

Commercium belli . 578 

Commercium est cmendi veiidundique invieem 

jus. 578 

Commercium jure gentium commune esse de- 
bet, et non in moriopolium et privatum 

paucorum qua*stum converlendum. 578 

Commcssalis .-. 578 

Comminalty. 578 

Comminatorium . 578 

Commingle .. 578 

Comminuted . 578 

Comminuted fracture . 578 

Commise. 579 

Commissaire . 579 

Commissaria lex. 579 

Commissariat . 579 

Commissarius . 579 

Commissary. 579 

Commissary court . 579 

Commission. 579 

Commission day. 582 

Commissioned officers . 583 

Commissioner . 583 

Commissioner of bail. 583 

Commissioner of bankrupts. 583 

Commissioner of deeds. 583 

Commissioner of servers. 584 

Commissioner of woods and forests. 584 

I Commissioners’ court. 584 
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. Commissioners of the county and county com¬ 


missioners . 584 

. Commission government. 582 

. Commission merchant. 583 

Commission of anticipation. 580 

Commission of appraisement and sale........ 580 

Commission of assize. 580 

Commission of bankrupt. 580 

Commission of charitable uses. 580 

Commission of delegates. 580 

Commission of partition. 580 

Commission of rebellion . 580 

Commission of review. 580 

Commission of the peace. 580 

Commission of unlivery. 580 

Commission to examine witnesses. 581 

Commission to take answer in chancery. 581 

Commissive . 584 

Commissive waste . 584 

Commissoria lex. 584 

Commissum . 244, 584 

Commit . 584 

Comitiit an assault. 584 

Commitment . 585 

Committee . 585 

Committee of conference. 586 

Committee of the whole. 586 

Committing magistrate. 585 

Committitur. 586 

Committitur piece . 586 

Commixtio . 586 

Commixtion . 586 

Commixture . 586 


Commodare possumus etiam alienam rem, 
quam possidemus, tametsi scientes alie¬ 
nam possidemus; ita ut, etsi fur vel prse- 
do commodaverit, habeat commodat acti¬ 
onem . 586 

Commodata autem res tunc propric intelligi- 
tur, si nulla mercede accepta vel consti- 
tuta, res tibi atenda data est; alioqui mer¬ 
cede intervenientc, locatus tibi usus rei 
videtur; graluitum enim debet esse com- 


modatum . 586 

Commodate . 586 

Commodati actio . 587 

Commodato . 587 

Commodatum . 587 

Commodatum rei suae esse non potest. 587 

Commodity . 587 

Commodore . 589 

Commodum . 589 

Commodum ex injuria sua nemo habere debet 589 
Common. 589 


Page 

Commonalty . 594 

Commonance. 594 

Common Bench . 590 

Common carrier. 590 

Common convenience and necessity. 590 

Common day. 590 

Common diligence.'. 590 

Common error . 590 

Commoners . 594 

Common fame . 590 

Common informer. 590 

Common intendment, intent, or sense. 590 

Common jour en plee de terre. 594 

Common labor . 591 

Common laborer. 591 

Common-law. 609 

Common-law court . 609 

Common-law custodian or receiver. 609 

Common-law Procedure Acts. 609 

Common learning. 591 

Commonly . 635 

Commonly said. 635 

Common mob . 591 

Common night walker . 591 

Common opinion . 591 

Common place . 591 

Common pleas. 591 

Common prayer. 591 

Common repute . 591 

Common right . 592 

Common sense . 592 

Common street. 592 

Common thief . 592 

Common tool. 592 

Commonty . 637 

Common victualer .... 592 

Common weal. 592 

Commonwealth . 637 

Common women. 592 

Commorancy. 637 

Commorant . 637 

Commorantia . 637 

Commorientes . 637 

Commorth . 637 

Commote . 637 

Commotion . 637 

Communance . 637 

Communante. 638 

Communare .. 638 

Commune . 638, 640 

Commune bonum . 640 

Commune concilium . 640 

Commune forum. 640 

Commune periculum concordiam paret. 638 
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Commune placitum.. 640 

Commune quod est, ne tuum solum dicas • • • • • 638 

Communi . 640 

Communia ... • • • 640 

Communia placita .. 641 

Communia placita inter subditos, ex jure nos¬ 
tro, quod commune vocant, in hoc dis- 

ceptantur . 638 

Communia placita non sequantur curiam nos- 

tram, sed teneantur in aliquo loco certo.. 638 
Communia placita non tenenda in scaccario.. 638 

Communia sine numero. 641 

Communicable . 638 

Communicate . 638 

Communicated . 638 

Communicating . 638 

Communication . 638 

Communi custodia. 639 

Communi dividundo. 640 

Communio . 640 

Communio bonorum. 640 

Communion. 640 

Communion of goods. 640 

Communion of profits. 640 

Communis . 640 

Communis error. 640 

Communis error facit jus. 641 

Communism . 641 

Communis opinio. 640 

Communis opinio facit jus. 641 

Communis scriptura . 640 

Communis stirpes. 640 

Communist . 641 

Communist party. 641 

Communitas . 641 

Communiter unum officium est cxcusatio al- 

terius . 641 

Community .. • 641 

Community garage . 643 

Community house . 643 

Community of interest. 642 

Community of profits.. 642 

Commutatio. 643 

Commutatio mercium.. 643 

Commutation . 643 

Commutation of taxes . 644 

Commutation of tithes. 644 

Commutation tax. 644 

Commutation ticket. 644 

Commutative. 644 

Commutative justice... 644 

Commute .. 644 

Comorth.. 637 

Comp.. 644 
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Compact. 645 

Compacted. 645 

Compactness . 646 

Compadrazgo • • .. 646 

Compadre . 646 

Companagium. 646 

Compahia . 646 

Compahia (or Sociedad) Anonima. 646 

Compahia (or Sociedad) Colectiva. 646 

Compahia (or Sociedad) en Comandita. 646 

Compahias Mercantiles . 646 

Companies Clauses Consolidation Act. 648 

Companions. 646 

Company . 646 

Company paper . 648 

Compan/s paper.' 648 

Comparaci6n. 648 

Comparatio . 648 

Comparatio literarum. 648 

Comparative . 648 

Comparative interpretation. 648 

Comparative jurisprudence. 649 

Comparecencia . 649 

Comparendo . 649 

Comparicion . 649 

Comparison . 649 

Comparitio . 649 

Comjiarte . 649 

Comparuit ad diem comp. 649 

Compascuum. 649 

Compascuus. 649 

Compass. 649 

Compass dip. 649 

Compassing. 649 

Compassionate allowance. 649 

Compaternity . 649 

Compatibility . 649 

Compatible . 650 

Compatronus. 650 

Compear. 650 

Compearance ....’. 650 

Compel. 650 

Compellativus .'. 650 

Compelled .. 650 

Compelling . 650 

Compendia sunt dispendia. 650 

Compendium . 650 

Compensable . 650 

Compensacidn . 651 

Compensari debeat defalta cum dcfalta. 651 

Compensate. 651 

Compensatio . 651 

Compensatio criminis. 651 

Compensatio delicti. 651 
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Compensatio est debsti et credit! inter se con- 


tributio . 651 

Compensation . 652 

Compensatio necessaria est, quia interest nos¬ 
tra potius non solvere, quam solutum 

repetere . 658 

Compensatory. 658 

Comperendinatio . 658 

Compertorium . 658 

Comperuit ad diem. 659 

Compete . 659 

Competencia . 659 

Competency. 659 

Competent . 659 

Competent and omitted. 660 

Competent authority. 660 

Competenter . 661 

Competition. 661 

Competitive. 663 

Competitor . 663 

Compilation. 663 

Compile.. 663 

Compiled laws . 663 

Compiled statutes. 663 

Complain . 663 

Complainant . 663 

Complaint . 664 

Complement . 664 

Complementary . 664 

Complete . 665 

Completed . 665 

Complete fracture . 666 

Completely . 667 

Completeness . 667 

Complete purchaser. 666 

Complete radio receiving set. 666 

Completing . 665 

Completion . 667 

Compliance . 668 

Complicated . 668 

Complication . 668 

Complice . 668 

Complied . 668 

Complied with . 668 

Comply . 668 

Component . 668 

Compos. 668 

Compose . 669 

Composed of.. 669 

Compositio. 669 

Compositio mensurarum. 669 

Composition . 669 

Composition chips. 669 

Composition metal. 669 


Page 

Composition of tithes, or real composition.... 669 


Composition proceedings . 670 

Composition pumice stone. 670 

Composition scrap. 670 

Compositio ulnarum et pcrticarum. 669, 699 

Compos mentis. 699 

Compotarius . 699 

Compound . 699 

Compound compressed air engine. 701 

Compounded . 700 

Compounded drug. 700 

Compounder . 701 

Compound fracture. 701 

Compounding . 700 

Compound offense. 701 

Compra y venta. 708 

Comprehend . 708 

Comprehensive zoning . 708 

Compress . 708 

Compressor . 709 

Comprint . 709 

Comprise . 709 

Comprised . 709 

Comprising .. 709 

Comprivigni . 709 

Comprobacion. 709 

Compromise . 709 

Compromiso . 789 

Compromissarii sunt judiccs. 789 

Compromissarius . 789 

Compromissum . 789 

Compromissum ad similitudincm judiciorum 

redigitur. 789 

Comptablc . 789 

Compte arretd. 789 

Compter . 789 

Comptroller. 789 

Comptroller in bankruptcy. 790 

Compulsa . 790 

Compulsion . 790 

Compulsory .. 790 

Compurgation . 791 

Compurgator. 791 

Computation . 791 

Compute . 791 

Computed. 791 

Computing. 791 

Computo. 791 

Computus . 791 

Comte .*. 791 

Comufia . 792 

Comunal . 792 

Comunicacidn . 792 

Comunidad ... 792 
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Con . 792 

Conacre .. 

Conato . 

Conatus quid sit, non definitur in jure 

Concave . 

Conceal. 

Concealed . 

Concealed fraud. 

Concealers . 

Concealing. 

Concealment . 

Conceder . 

Concedo . 

Conceive . 

Concejo . 

Concentrate . 

Conception . 

Conceptum . 

Concern . 

Concerned . 

Concerning . 

Concert . 

Concerted action . 

Concert of action. 

Concessi .. 

Concessio . 

Concession 

Concessio per rcgem fieri dcbct de certitudine 
Concessio versus concedciitcm latam interpre- 

tationcm habere debet. 

Concessor . 

Concessum.. 

Concessus . 

Conciliation. 

Concilio . 

Concilium . 

Concionator. 

Concise 
Concisely 
Conclamatio 
Conclude .. 

Conclusion . 

Conclusive . 

Conclusive in law. 

Conclusively . 

Conclusiveness . 

Conclusive proof . 

Concord . 

Concordare leges legibus est optimus interpre- 

tandi modus . 

Concordat . «... 

Concordes ... 

Concordia . 

Concordia discordantium canonum ..«..••••• 


Page 

Concordia parvse res crescunt et opulentia lites 803 


Concrete .. 803 

Concubinage . 803 

Concubinatus . 804 

Concubine . 804 

Concur . 804 

Concurator . 804 

Concurrence . 804 

Concurrent . 805 

Concurrently . 806 

Concurrent writs . 805 

Concurring . 804 

Concurso . 806 

Concursus . 806 

Concusion . 806 

Concussion . 806 

Concussion of spine or spinal cord. 806 

Concussion of the brain. 806 

Condamne . 806 

Coiidcdit .. 806 

Condemn . 806 

Condemnation. 807 

Condemnation money . 807 

Condemnor . 807 

Condense . 807 

Condensed milk . 807 

Condenser . 807 

Condictio . 807 

Condictio rei furtivac, quia rei habet persecu- 

tioncm, ha!redem quoque furis obligat... 807 

Condiment . 808 

Conditio ad liberum tencmenlum auferendum 

non nisi ex facto placitari debet. 808 


Conditio benehcialis, quae statum construit, 
benigne secundum verborum intentionem 
est interpretanda; odiosa autem, quae sta¬ 
tum destruil, stricte secundum verborum 


proprietatem accipienda. 808 

Conditio dicitur cum quid in casum incertum 
qui potest tendere ad esse aut non esse 

confertur . 808 

Conditio ex parte extincta ex toto extinguitur 808 

Conditio illicita habetur pro non adjccta. 808 

Conditio liberum tenementum cassans non per 

nuda \erba sine charta valebit. 808 

Condition. 80S 

Conditional . 813 

Conditional creditor . 813 

Conditional disposition. 813 

Conditional obligation. 813 

Conditional stipulation .. 813 

Conditional variance. 813 

Conditioned. 814 


792 
792 
792 
792 
792 
794 
794 
794 
794 
794 
798 
798 
798 
798 
798 
798 
798 

798 

799 

799 

800 
800 
800 
800 
800 
800 
801 

801 
801 
801 
801 
801 
801 
801 
801 
801 
801 
801 
801 
801 
802 
802 
802 
802 
802 
803 

803 
803 
803 
803 
803 
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Conditio nemincm juvabit nisi qui pars fuerit 

aut privus. 814 

Conditioncm testium tunc inspicere dcbemus 

cum signarem, non mortis tempore. 814 

Conditiones praecedentas ad normam legis sev¬ 
ere exigendac; aliter de subsequentibus 
ubi aiquitati licet damnum ■ rei infectae 

pensare. 814 

Conditiones quaelibet odiosae; maxime autem 

contra matrimonium et commercium. 814 

Condition inherent . 811 

Condition in life. 813 

Conditio praccedens adimpleri debet prius quam 

sequatur effectiis. 814 

Condition precedent . 811 

Condition subsequent . 812 

Condominia . 814 

Condonacion . 814 

Condonation . 814 

Conduce . 815 

Conduct . 815 

Conducted . 816 

Conducti actio. 816 

Conducting . 816 

Conductio . 816 

Conduction . 816 

Conductivity . 816 

Conductor . 816 

Conductus . 817 

Conduit .'. 817 

Cone . 817 

Confarreatio . 817 

Confect . 818 

Confect io . 818 

Confection. 818 

Confectioner . 818 

Confectionery. 818 

Confederacy . 819 

Confederate . ^1^ 

Confederate money. 819 

Confederate soldiers, sailors, and marines.... 819 

Confederate States of America. 819 

Confederation. 819 

Confer . 819 

Conference . 819 

Conference Committee. 586 

Confess . 819 

Confessing error . 819 

Confessio . 820 

Confessio facta in judicio omni probatione 

major est. 820 

Confession . 820 

Confession of defense. 820 

Confession of faith. 820 


Page 


Confesso, bill or decree, pro. 821 

Confessor. 821 

Confessoria actio. 821 

Confessus in judicio pro judicato habetur, et 

quodammodo sua sententia damnatur.... 821 

Confide... 821 

Confidence . 821 

Confidential. 821 

Confidential communications. 639 

Confidential relation . 821 

Confine. 824 

Confined . 824 

Confinement . 824 

Confirm . 825 

Confirmarc est id firmum faccre quod prius 

infirmum fuit . 825 

Confirmarc nemo potest prius quam jus ci ac¬ 
cident . 825 

Confirmatio . 825 

Confirmatio chartarurn. 826 

Confirmatio est nulla ubi donum praccedens est 

invalidum . 826 

Confirmatio est posscssionis jure defective per 

cos quorum jus est rathabitio. 826 

Confirmation. 826 

Confirmatio omnes supplct defcctus, licet id 

quod actum cst ab initio non valuit. 826 

Confirmat usum qui tollit abusiim. 827 

Confirmavi. 827 

Confirmed . 825 

Confirmee . 827 

Confirmor . 827 

Confiscable . 827 

Confiscate . 827 

Confiscation . 827 

Confiscatory . 827 

Confitens reus. 828 

Conflict. 828 

Conform . 956 

Conformable . 957 

Conformably . 957 

Conformity . 957 

Confront . 957 

Confrontation . 957 

Confusio . 957 

Confusion . 958 

Confusion of boundaries . 958 

Confusion of debts . 958 

Confusion of rights. 958 

Confusion of titles . 958 

Confute .. 970 

Conge . 970 

Congeable . 970 

Congenital idiocy. 970 
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Congeries. 971 

Congildones. 971 

Congius . 971 

Conglomerate . 971 

Congregate . 971 

Congregation . 971 

Congregational. 971 

Congregationalism . 971 

Congregationalist. 971 

Congressman. 971 

Conjectio . 971 

Conjectio causae. 971 

Conjectura . 971 

Conjectura ducta ab eo quod ut plurimum fit.. 972 

Conjecture. 972 

Conjoint. 972 

Conjointly .. • • • 972 

Conjoints . 972 

Conjoint use. 972 

Con judex. 972 

Conjugal . 972 

Conjugal rights . 972 

Conjugium . 972 

Conjunct . 972 

Conjuncta . 972 

Conjunctim . 972 

Conjunctim et divisim. 972 

Conjunctio mariti et feminae cst de jure na¬ 
turae . 973 

Conjunction. 973 

Conjunctive. 973 

Conjuration . 973 

Conjurator . 973 

Conjurer . 973 

Conjuror . 973 

Connaisscment . 973 

Connect . 973 

Connected . 974 

Connected with . 974 

Connecticut . 974 

Connecting . 974 

Connecting lines ... 974 

Connection . 974 

Connections. 975 

Connexion . 974 

Connexite . 975 

Connivance . 975 

Connive . 975 

Connive with . 975 

Connubium . 975 

Conocida . 975 

Conocimiento . 976 

Conqueror . 976 

Conquest . 976 


Page 


Conquets . 976 

Conquisitor . 976 

Consanguineus . 976 

Consanguineus est quasi eodem sanguine na- 

tus .. 976 

Consanguinity. 976 

Conscience. 976 

Conscience clause . 977 

Conscience of the court. 977 

Conscientia dicitur a con et scio, quasi scire 

cum deo. 977 

Conscientia legalis e lege fundatur. 977 

Conscientia legi nunquam contravenit. 977 

Conscientia legis ex lege pendet. 977 

Conscientia rei alieni . 977 

Conscientious belief . 977 

Conscientiously . 977 

Conscientious scruple. 978 

Conscious. 978 

Conscription . 978 

Consecrate. 978 

Consecratio est periodus electionis; electio est 

praeambula consecrationis . 978 

Consecutive. 978 

Consecutively . 978 

Consedo ... 978 

Conseil . 978 

Consensual ... 978 

Consensus . 978 

Consensus est voluntas multiorum [or pluri- 

um], ad quos res pertinct, simul juncta... 978 

Consensus facit jus. 978 

Consensus facit legem. 978 

Consensus, non concubitus, facit matrimonium 979 

Consensus, non concubitus, facit nuptias. 979 

Consensus, non concubitus, facit nuptias vel 
matrimonium, et coiisentire non possunt 

ante annos nubiles. 979 

Consensus tollit errorem. 979 

Consent . 979 

Consentable line . 982 

Consentientes et agentes pari poena plectentur 982 

Consentire est facere . 982 

Consentire matrimonio non possunt infra 

[ante] annos nubiles. 982 

Consequence . 982 

Consequentiae non est consequentia. 983 

Consequential . 983 

Consequential injury . 983 

Consequents . 983 

Conservator . 984 

Conservator of the peace . . 984 

Conservator of truces and safe-conducts. 984 

Conservators of rivers or a river. 984 
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Conservatory writ. 

Conserve .. 

Consider. 

Considerabitur pro querente. 

Considerable ... 

Consideratio curiae. 

Consideration .. 

Consideratiim est. 

Consideratiim est per curiam. 

Considcratur ... 

Considered. 

Consig^n . 

Consignation. 

Consignatory . 

Consigned . 

Consignee . 

Consignment . 

Consignor . 

Consilia multorum quacruntur in magnis. 

Consiliarius . 

Consilii non fraiululenti nulla obligatio est; 
caeterum si dolus et calliditiis intercessit, 

de dolo actio competit. 

Consilium . 

Consimili casu . 

Consist . 

Consistent . 

Consistent with. 

Consisting . 

Consistor . 

Consistorium . 

Consistory . 

Consistory court. 

Consobrini . 

Consociatio . 

Consolation . 

Consolato del mare. 

Consolidate . 

Consolidated . 

Consolidated fund . 

Consolidated orders . 

Consolidating ... 

Consolidation . 

Consols. 

Consonans . 

Consonant . 

Consort. 

Consortio malorum me qtioque malum facit.. 

Consortium . 

Consortship. 

Conspicuous . 

Conspiratione ... 

Conspirators . 

Conspire ... 


Page 

984 

984 

984 

985 
985 
985 
985 
987 
987 
987 
985 

987 

988 
988 
988 

988 

989 
989 
989 
989 


989 

989 

989 

989 

990 
990 
990 
990 
990 
990 
990 
990 

990 

991 
991 
991 
991 
991 
991 
991 

991 

992 
992 

992 

993 
993 
993 
993 
993 
1166 
1166 
1166 
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Constable. 1166 

Constablewick . 1166 

Constabularius . 1167 


Constans et perpetua voluntas suum cuique tri- 


buendi. 1167 

Constant . 1167 

Constantly . 1167 

Constant pressure engine. 1167 

Constant volume engine. 1167 

Constat. 1167 

Constat agnoscendo rumpi testamentum. 1167 

Constat d’huissier. 1167 

Constate. 1167 


Constat procuralorem alium procuratorem fa- 


cere non posse . 1168 

Constituere . 1168 

Constitute . 1168 

Constituted . 1168 

Constituted authorities. 1168 

Constitutent. 1168 

Constitutio. 1168 

Constitution . 1168 

Controller . 789 

Conventional comnuiiiity . 642 

Courts of conscience. 977 

Derivatively . 580 

Double comma . 246 

Ecclcsia commenda. 249 

Express consent. 981 

Extra compensation . 655 

Fair and valuable consideration. 986 


Fair competition. 662 

Fair consideration. 986 

Going concern . 799 

Green and brown consols. 992 

Idiocy de nativitate. 970 

Implied consent . 981 

Improper conduct . 815 

Joint committee . 586 

Legal community. 642 

Lineal consanguinity . 976 

Mariner’s compass. 649 

Mutual combat . 240 

Natural consequence. 983 

Nominal consideration . 986 

Non constat . 1167 

Open concubinage . 804 

Parallel or competing line. 659 

Potestative condition . 812 

Privileged communication. 639 

Probable consequence. 983 

Proximate consequence . 983 

Public company . 648 

Public concern. 799 
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Right of conscience . 977 

Scrip company. 648 

Secret committee. 586 

Slow combustion . 242 
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Specific conclusion. 802 

Spontaneous combustion. 242 

Testamentary conditions . 812 

Under command. 246 
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Abaft the beam, employment of term, § 2, p. 17 
Aimndonment, 

Excessive cost of raising vessel as aiithoriziiif?, 
§ 188 

Tow, liability for collision with third vessed as 
result of, § 75, p. 67 

Abordage, collision as analogous to within civil law, 

§ 1 

Act of God, employment of term, § 2, p. 16 
Actions, §§ 157-174, pp. 176-206 
Admiralty courts, jurisdiction of actions in rein for 
marine torts, { 151) 

Admiralty law. 

See, also. Maritime law, post 
Rights and liabilities of parties im*asured by, 
S 158 

Admissions, 

Adinissihility as against vessel or owner, $ 16!) 
Weight and sufficiency, § 170, p. 106 
Affirmative defenses, 

Burden of proof, § 168, i). 185 
l*re()onderance of evidence to establish, necessity, 
§ 170, p. 199 
Alarm signal. 

Defined, § 106, p. 110 

Failure to sound, elTect of, 5 l(i<5« P- RiOi n. 82 
Necessity, § 104, n. 40 

When (^urse as signaled is dwmed hazard¬ 
ous, § 106, p. 110 

Allision, 

Defined, § 2, p. 9 
Distinguished, § 1 

Alteration of bearings, overtaking vessel’s duty of 
keeping out of way as not afl’ected by, § 57, p. 52 
Amended pleadings, recpiisites of, J ItJO 
Anchor, 

Letting go, inability as to, vessel out of control 
and adrift by reason of, § 83 
Sailing vessel as required to anchor on failure 
of wind in crowded channel, § 83 
Term employed, § 2, p. 16 

Tow’s responsibility in resiiect to anchoring in 
order to avoid collision, S <>2 
Tug’s duty to be sufiiciently provided with, § 64 
Vessels at. Anchored vessels, post 
Vessels coming to, care required, $ 79 
Work vessels anchoring in channel when not at 
work, § 85 
Anchor watch. 

Keeping, 

Liability of anchored vessel for collision us 
result of failure as to, { 83 
Requirement as to, § 107 
Term employed, § 2, p. 16 

15 C.J.S. 


Anchorage grounds, 

f"og signals by vessels in, )t 118, p. 128 
L(M)kouts on vessels leaving, $ 107 
Maneuvering (o enter or come out from, vessel 
as not privileged, § 48, n. 6 
Navigating over, care reejuired, § 81 
Regulations, 

IiCK*al, necessity of complying with, § 82, p. 74 
St'cretary of War in respect to use of, valid¬ 
ity, § 30 

Hailing vessel entering, 

(!ar(' retiHired, § 79 

F(»g, fretiuency of signals, S 118, p. 124 
Starboard side rule as inapplicable, § 13.3, p. 145 
Anchored v(‘ssels, 

(’are required, 80-82, pp. 70-75 
C’oHision, 

Burden of proof in respect to collision l»e- 
tweeri, {i 168, p. 188 
Gable parting, liability, § 83 
Drifting or dragging anchor, liability, | 83 
Presumptions in favor of anchored vessel, 
8 168, p. 187 

Fog signals, § 118, p. 125 
Getting under way, care required, 8 94 
Inq^rojK'rly anchored, duty of avoiding vessel, | 
12, n. 64 
Lights, 8 95 
Lookout, 8 107 

Moving vessel’s duty of avoiding collision, 8 81 
Precautions to avoid collisions with other ves¬ 
sels, i 82, pp. 71-75 
Sound signals, 8 105, j). 104 
Swinging at anchor, contact of vess(d with an¬ 
other as not collision, § 1 
Answer, n*quisites of, 8 164 
Gross-libel, § 16r» 

Ante<‘edent cause, liability for collision in case of, 
S 21 
Appeal, 

Gollisiou cases, § 173 
Costs on, § 174 

Appliances, defo(4s in causing eollision as negligence, 
§ 9 

Apportionnamt, 

Charges, repairs made n(»cessary by collision and 
otlier n'pairs, § 196, p. 221 
Damages. Division of damages, post 
Assos.sors, nautical, calling in to assist court or Judge, 
88 1 69, 171 

AssigiiHs right of action for damages by collision, 8 
1(K) 

Assumption of risk. 

Lookout, failure to maintain, § 108, p. 116; i 110 
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Assumption of risk—Continued, 

Overtaking vessel, passing in narrow channel, I 
142, p. 156 

Vessel signalling departure from rule, | 106, p. 
107 

Astern, sound signals by vessel going full speed 
astern, S 105, p. 104 
At anchor. 

Term employed, $ 2, p. 16 
Under sail distinguished from term, § 2, p. 16 
At sea, employment of term, | 2, p. 16 
Avoidable collision, 

Burden of proof as to, S 108, p. 190 
Liability for notwithstanding fault of other ves¬ 
sel, S 153 

Babord, deflned, § 2, p. 9 

Backing signals, necessity of giving, f 103, n. 24 
Bailee, right of action for injuries to vessel in col¬ 
lision, S 160 

Bare steerageway, defined, § 2, p. 9 
Barges, 

Anchoring, care required, § 83 
Lights while being towed, requirements as to, | 
94, p. 91 

Mooring to stukeboat, care required in resjiect to, 
« 83 

"Steam vessel” as not including, § 2, p. 15, n. 28 
Term employed, § 2, p. 16 
Bay, 

Coast waters as including, $ 2, p. 10 
Narrow channel defined as deeper part of, fi 2, 
p. 12 

Beached v(*ssel, duty of using care in securing her 
against Iteing set afioat and brought into col¬ 
lision with other vessels, § 92 
Becalmed vessels, 

Anchoring in narrow channel, | 134 
Navigation requirements, rivers, § 140 
Before the wind, defined, $ 2, p. 9 
Bell, fog signals given by, § 110 
Bends in channel, 

Narrow channel rule as applicable to steamers 
rounding, § 135 

Passing i^gulations in respect to, § 138, p. 154 
Sound signals by vessel approaching, S 105, p. 103 
Starboard hand rule as applicable to vessels 
rounding, i 135 

Bias, credibility of testimony as affected by, § 170, 
p. 194 

Bill of lading, holder^s right in action for injury to 
cargo, § 160 

Blast, employment of term, 8 2, p. 16 
Blind slip, (*ai*e required of vessel backing from, § 
147, p. 163, n. 4 

Boat, employment of term, 8 2, p. 16 
Boats under steam, employment of term, 8 2, p. 16 
Booms, moored vessels, duty of keeping out of way, 
8 91 

Bow, lookout stationed at, 8 106, p. 115 

Brace in, deflned, 8 2, p. 9 

Brace up, defined, 8 2, p. 9 

Branch, channel distinguished, 8 2, p. 9 

Bridges, 

Descending vessel as having right of way in pass¬ 
ing between piers, 8 142, p. 156 
Lookout on as at improper station, 8 108, p. 115 
Bridle, towing by as affecting tug's liability, for col¬ 
lision, 8 09 


Brisk wind, employment of term, 8 2, p. 16 
Bulkheads, vessels moored to, duty of avoiding col¬ 
lision with, 8 78 

Buoying anchor, anchored vessel's duty in respect to, 
8 82, p. 72 
Buoys, 

Fairways as embracing waters within, 8 2, p. 11 
Propeller fouled by, liability for collision as re¬ 
sult of disability, 8 83, n. 18 
Burden of proof, 8 168, pp. 184-192 
Damages, 8 182, p. 210 
Cargo, 8 182, p. 212 
Burdened vessels. 

Burden of proof by, 8 168, p. 186 
Duties of as respects privileged vessels to avoid 
collision, 8 43 

Taking notice of character of course of privi¬ 
leged vessel, 8 45 
Lookouts, 8 107 

Reversing, circumstances requiring, 8 ^0 
Slackening of speed, circumstances requiring, 8 49 
Steam vessel. 

Proceeding in such manner as to involve 
risk of collision with sailing vessel, 8 01 
Starboard side, on, 8 48 
Stopping, circumstances requiring, 8 ^2 
By the wind, deflned, 8 2, p. 9 
Canal boats. 

Lights while being towed, requirements as to, 8 
94, p. 91 
Lookout, 8 107 
Term employed, 8 2, p. 16 
Canals, navigation in, 8 100 
Care, 

Degree required, 8 7 

Presumption as to want of, 8 108, p. 184 
Careening, mooring vessel so as to result in injury 
by reason of, liability, 8 90, p. 86 
Cargo, 

Damages, loss or injury, 88 201-204, pp. 227-230 
Burden of proof, 8 182, p. 212 
Costs incurred in handling as included, 8 200 
Liability for collision, 8 161, p. 180 
Lil)el for loss of in collision, requisites, 8 163 
Negligence of vessel as Imputable to owner at 
common law, 8 14 

Owner’s right of action for loss of or injury to, 8 
160 

Carrying sale. 

Term employed, 8 2, p. 16 
Under sail distinguished from, 8 2, p. 16 
Casting off. 

Moored vessels, liability for collision resulting, 8 
90, p. 85 
Tow, 

Necessity of in order to avoid collision, 8 02 
Tug's liability for injuries to third vessel, 8 
75, p. 67 

Cause of injury, burden of proof as to, 8 168, p. 186 
Caution, presumption as to want of, 8 108, p. 184 
Cautious navigation, employment of term, 8 2, p. 16 
Chance, risk of collision as requiring element of, 8 2, 
p. 13 

Change of course, 

Anticipation of by overtaking vessel, | 57, p. 51 

Close-hauled ship, 8 43 

Justifiable, 8 43 

Negligence in respect to, 111 
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COiange of ooane—Continued, 

Privileged vessels, circumstances warranting, | 48 
Balling vessels. 

Fog or thick weather, 1123 
Meeting steam vessel, liability for resulting 
collision, I 52 

Steam vessel requesting, liability for col¬ 
lision, § 52 
Steam vessels. 

Fog or thick weather, 1123 
Meeting sailing vessel, liability in case of 
collision, S 51 
Term employed, | 2, p. 17 

Tug with tow after exchange of signals, liability 
as affected by, S 63, p. 58 

Channel, 

Anchoring vessel in, liability for collision, | 82, 
p. 73 

Bends in channel, ante 
Defined, | 2, p. 9 

Harbor, vessel entering or leaving as required to 
keep, § 144 
Main, 

**Ghanner' as interchangeable with **main 
channel,” § 2, p. 9 
Defined, fi 2, p. 12 
Narrow channel, post 

Tug as chargeable with knowledge of peculiar 
conditions, { 61 

Work vessel moored in, liability for collision, | 85 
Charterer, 

Collision, 

Liability, $ 161, p. 179 
Right to sue for injuries, 1160 
Chicago River, passing regulations in, § 142, p. 156 
Chipping hammers, fog signal given by, duty of vessel 
to slacken speed, H 124, n. 63 
Churn or churning, deflned, $ 2, p. 10 
Circumstantial' evidence, admissibility to prove fact 
of collision, § 1G9 

(•ivil law, abordage as analogous to collision within, 

I 1 

Close-hauled, defined, § 2, p. 10 
Close-hauled vessels. 

Meeting or crossing, rules in respect to, § 37 
Narrow channel, meeting in, S 134 
River navigation, passing regulations, 8 140 
Rules of navigation in respect to, 8 37 
Vessel running free to keep out of way, 8 30 
Coast waters, deflned, 8 2, p. 10 
Coaster, employment of term, 8 2, p. 17 
Coasting vessel, employment of term, 8 2, p. 17 
Cockbill, deflned, 8 P* ^0 
Coming about. 

Privileged vessel attempting while other vessel 
was attempting to go astern, liability for col¬ 
lision, 8 43 

Sailing vessel, diligence of approaching vessel to 
avoid, 8 42 
Common law. 

Contributory negligence, application of rule to, 
I 13 

Governing law in respect to action at In state 
court, 8 3 

Rules and regulations interpreted under, 8 28 
Communication, tug and tow, duty to provide means 
of, 8 34 

Complaint, requisites of, 8 133 


Compulsory pilot, owner’s liability for acts of, 8 131, 

p. 180 

Compulsory pilotage, employment of term, 8 2, p. 17 
Concurring negligence. Joint or mutual liability in 
case of, 8 161, p. 181 

Conditions of navigation, tug as chargeable with 
knowledge of, 8 31 
Conflict of laws, 88 3, 4 

Damages, determination of, 8 173 
Confusing signals, danger or alarm signals required 
in case of, 8 163, pp. 108, 110 
Congressional regulations, binding effect of, 8 24 
Construction, rules and regulations for prevention of 
collision, 8 28 

Construction of channel, employment of term, 8 2, p. 
17 

Contact, dir(K*t, necessity to constitute collision, 8 1 
Contingent damages, allowance of, 8 196, p. 222 
Contradictory statements, weight of evidence as af¬ 
fected by, 8 170, p. 195 
Contribution, 

Counsel fees as not included, 8 186 
Joint negligence requiring, | 180 
Contributory negligence, 88 12, 13 

Anchored vessel, collision with moving vessel, | 
82, p. 72 

Defense in action for damages, 8 158 
Jury question, 8 171 
Pleading freedom from, 8 lil3 
Violation of statutory rule of navigation as, 8 34 
Control of vessel, fog or thick weather, necessity of, 
8 113 

Converging courses. 

Overtaking vessel as bound to assume, 8 57, p. 52 
Steam vessels, starboard hand rule as applicable, 
8 48 

Convoy, wartime, duty of maintaining course and 
s|)eed, 8 58, n. 53 
Costs, collision cases, 8 174 

Counsel fees, contribution as not extending to, 8 186 
Course, 

Agreement ns to by change of signals, compliance 
with, 8 106, p. 100 
Allegation as to in libel, 8 103 
Change of. Change of course, ante 
Crossing. Crossing courses, post 
Curving, privileged vessel on, duty of burdened 
vessel to keep out of way, 8 45 
Deflned, 8 2, p. 10 

Departure from as negligent navigation, 8 34 
Duties in n\spect to in order to escape liability 
for collision, 8 11 

Evidence as to, weight and suflicieiicy, 8 170, p. 
193 

Heading distinguished, 8 2, p. 11, ii. 46 
Overtaken vessel, duty of maintaining, 8 58 
Privileged vessels, right of maintaining, 8 46 
Sailing vessel as rc»qiiired to hold in meeting 
steam vessel, 8 52 
Signalling of, 

Necessity, 8 103 

Requirements as to, 8 105, p. 102 
Tug with tow when meeting other vessels, 8 33, 
p. 58 

Yielding of by sailing vessel to steam vessel, 8 52. 
Credibility, witnesses, interest as affecting, 8 170, p. 
194 
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Crew, 

Death, damages recoverable, | 210 
Deficiency in as affecting liability for collision, 
S 10 

Evidence of, 

Admissibility as against vessel or owner, | 
169 

Weight and sufliciency, § 170, p. 193 
Liability for damages resulting from collision, § 
101, p. 179 

Persrinal injuries, damages recoverable, S -^0 
Property and effects of, 

Damages recoverable for loss or injury, S 205 
Mutual fault affecting liability for, § 20S 
Crib, waterworks, fog signals to be given by, § IIS, 
p. 127 

Oross^action, effect of stipulation concerning, § 172 
Gross-libel, requisites of, { l(i5 
Cross signals. 

Danger or alarm signals required in case of, § 

100, p. 110 

Prohibition against, § 100, p. 108 
Crossing, 

Defined, S 2, p. 11 
Sailing vess('ls, 36-43, pp. 34-37 
Steam vessels, §§ 44—19, pp. 37-43 
Tug and tow crossing before other vessels, duty, 
§ 63, pp. 57 -60 
Crossing coiirs(\s. 

Cross signals in case of proi)oscd departure, § 

106, p. 108 

Fog, 

Care re<|uirod of vessels attempting, § 113 
Stopping, requirements as to, § 120 
Lights, stern or flare-up, § 97, n. 08 
Sailing vessels meeting on, rules of navigation 
in respect to, § 41 
Sound signals, H 105, p. 103 

Effect of giving and answtM’ing, § 106 
Steam vessels, starboard hand rule as applicable^ 
§ 48 

Crossing rule, course as used in, § 2, p. 10 
Crowding, 

Burdened vessel as required to avoid, { 45, n. 45 
Harbor navigation, § 145 
Steam vessel on course of sailing vessel, § 51 
Crow’s nest, lookout in, sufliciency, § 108, p. 114 
Cumulative evidence, apiH*al, receipt of, § 173 
Current, 

Allowance for, failure to make as negligence, § 11 
Guarding against when approaching slip, § 147, 
p. 162 

Overtaking vessel to anticipate effects of, § 57, 
p. 50 

Curving course, privileged vessel on, duty of burdened 
vessel to keep out of way, § 45 
Customs and usages. 

Dredging vessels giving passing vessels room to 
puss, § 85, n. 52 
Effect of, § 32 

Evidence ns to admissibility, § 160 
Fog signals, effect of, § 116 

Narrow channel navigation, starboard side rule 
as not affected by, § 133, p. 145 
Passing signals, failure to give as not excused 
by, i 103 

Pilot, compliance with In taking on or discharg¬ 
ing, § 144 


Customs and usages—Continued, 

Pleading of when relied on as defense, f 164 
River navigation, passing vessel, | 138, p. 152 
Rules of navigation growing out of, 8 ^2 
Cutting loo.se, moored vessels, liability for collision 
resulting, § 00, p. 85 
Damages, §§ 175-212, pp. 206-232 

Apportionment Division of damages, post 
Burdcui of proof as to, § 182, pp. 210, 212 
Cargo, §8 201-204, pp. 227-230 
Burden of proof, § 182, p. 212 
Costs incurred in handling as included, | 200 
Commissions on disbursements as not allowable, 
8 196, p. 221 

Contingent, not allowable, 8 196, p. 222 
Contract price as affecting amount recoverable, 
I)artial loss, 8 199, P< 222 

Contribution by persons jointly negligent, 8 190 
Crew, 

l*ersonal injuries or death of, 8 210 
Property and effects of, loss or injury, 88 205, 
208 

W'ages while vessel Is undergoing repairs, 8 
200 

Death, recovery for, 8 209 
Crew, 8 210 

Demurrage charges, recovery for, 8 197 
Depreciation, allowaiK'e for, 8 196, p. 221 
Detention or loss of use of vessel, recovery for, 
§ 197 

Direct damage, recovery as limited to, 8 177 
Distribution of, 8 381 
Division. Division of damages, post 
Dry do(‘king, expense of as recoverable, 8 200 
Earning capacity, determination of in making al¬ 
lowance for loss of nse, 8 197 
Error in extremis, division not required In case 
of, 8 186 

Estimating, mode of, § 175 
Demurrage, § 197 
Evidence as to, 8 182, pp. 209-212 
Exemplary damages, recovery, 8 178 
Expenses, 

Defending salvage suit, damages recoverable 
as including, 8 198 
Dry-docking, 8 200 

Fruitless efforts to save vessel, recovery of 
expense of, 8 390 
Handling cargo, 8 200 

Out of pocket exjienses, allowance for, 8 200 
Protest, cost of making, 8 200 
Raising and repairing, 8 196, pp. 220-223 
Raising expenses as included in, 8 190 
Repairs, cost of siii>erintending, 8 196, p. 223 
Survey, cost of, §8 191, 200 
Towage, 8 200 
Wharfage, 8 200 

Exposure and suffering, crew members, 8 210 
Freight, 

Earned at time of loss, recovery for, 8 192 
Loss of as recoverable, 8 199 
Unearned freight charges as not Included, 8 
192 

Gross sum, decree in favor of several libelants 
for, 8 172 

Inevitable accident, right of re<*overy, 8 184 
Inscrutable fault, accident caused by, § 185 
Insurance premiums, allowance for, 8 200 
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Damages—Continued, 

Interest on, § 170 

Joint liability of tag and tow, § 76 
Law governing determination of, § 176 
Limitation of liability, § 189 
Market value as measure of in cast' of total loss, 
§ IRO 

Mhiiinization of in case of partial loss, § 194 
Cargo, 8 202 
Mutual fault, post 

Negligence, dogn'e as affeeting amount recover¬ 
able, §§ ISri-lSO, pp. 21 2-21 n 
New material, deduction for in case of iwirtlal 
loss, § 106, j). 222 
Nominal, § 182, p. 211 

Partial loss, r(‘cov('ry for, §§ 10-4-200, rn*- 220-227 
Cargo, 8 202 

Passengers, personal injuries and death, 8 -00 
Permanent dej»reciation, allowance' for, § 106, p. 
221 

Personal injuries, recovery for, § 200 
Crew, 8 -10 
Owner’s right to, 8-11 

Personal projjerty otlau- than cargo, loss of or 
injury to, 88 20r)-208 
Pleading, 

Cross-libel setting up, 8 165 
Libel, averments in, 8 166 
T(*nder or offer of payment to be set up in 
for pur])ose of barring e(»sts, 8 174 
Prr>sf)ectiv(* iirofds as not reeoverabh', 8 108 
Protest, cost of making as included, 8 -t>0 
Kemote, not recoverabh', 8 177 
Kemoval of wr<‘ck, recovery for, 8 100 
UeprodiK'tion <‘osts, circumslanc(*s warranting 
consid('ration of, § IW) 

Restoration costs, determination by, § 104 
Salvage, 

Defending salvage suit, exi)enses of as re¬ 
coverable*, 8 108 

Expense* in unavailing atte*mpt, 8 100 
Mone*y paiel for as incluele*d, 8 108 
Spe-e-ulative, not allowalde, 8 106, j). 222. 

Store's, le»ss of, 8 -Oo 

Subrogation of ve*sse*l required to pa,v full dam¬ 
ages, 8 180 

Substitution of ve*ssel, allowanee for, 8 107 
Siqierintending repairs, ce)st e)f as allowable, § 
106, p. 228 

Survey, cost e)f as recoverable, § 200 
Te>tal loss, in e*ase of, 8 101 
Temporary re*pairs as inclnde*el in allenvance, § 
lOti, p. 221 

Total loss, recovery for, 8§ 187-108, fip. 216-210 
(hirgo, 8 -01 

Towage, expense's of as inclnde'd, § 200 
Towing and towe'd v(!sse*ls, lial)jlity for, 88 71-76, 
pp. 63-67 

Tug and tow, relation between, 8 72 
Use of vessel, ree-overy lor le)ss of, § 107 
Vessels, cargoc's and persons liable, 8 lt»l, PP. 178- 
181 

Wage-s of crew while vessel is niide'rgoing re¬ 
pairs, § 200 

Wharfage, expense of as include*d, § 200 
Danger of collision, define'd, § 2, p. 13 
Danger signals, 

Canal navigation, re'quiremeiits as to, § 150 
15 CJ.S.-75 


Danger signals—Continued, 

Course as signalled conceived to be hazardous, 
requirements when, 8 106, p. 110 
Cross or confusing signals requiring giving of, 

§ 106, p. 108 

Defined, § 106, p. 110 

Overtaking vt'ssel given in response to request 
to i)ass, duty in ca.'^e of, § 57, p. 51 
Privileged vessel as re(|iilrod to give in certain 
circninstances, 8 46 

River navigation, requirements ns to, 8 1»'18, p. 153 
Daytime, lookouts as retpiired during, § 107 
Darkness, overtaking vessel as relieved from duty 
of k('('ping out (»f way because of, 8 57, p. 53 
Date, inb'resi allowed on damages, § 179 
Deatli, rc'covery for, 8 158 

Damages recoveralde. 8 -01) 

Crew moinbor, 8 -10 
Interest on damages, 8 179 

Deck offict'rs, skill of as atT(*cting liability for col¬ 
lision, § 10 

Declarations, adinissil)ilit.v as against vessel or owner, 
§ 169 

Decree, collision cases, § 172 

Modification on appeal, 8 178 
Costs as alTc'cted liy, 8 174 

D(H'p-draft vessels, starboard side rule as inapplicable 
to ill narrow channels, 8 188, p. 148 
Defenses, net ions for damages, § 158 
Inevitalih' accicient, 8 15 

Rnrden of proof as to, § 168, p. 188 
Definitions, 8 1:8 P|). 9-17 

Alarm signal, 8 106, p. 110 
Danger signal, 8 106, p. 110 
lne\itable accideni, 8 15 
Mechanical fog born, 8 -, p. 12; § 116, n. 13 
Moderate spc'ed, 8 1-L p. 180 
Overtaking \essf'ls, 8 56 
Short blast, 8 105, p. 102 
Speed, § 128 
8’otal loss, 8 l^S 

Degree of negligence', amount of dainngos recoverable 
as all’ected by, 88 188-18(>, j»]). 212-215 
Delay, inb'resL recovery us alfocted by, 8 179 
Demurrage, 

Charges as included in damages, § 197 
Interest on, comi)ntation, 8 17J>, n. 75 
Departure from rules of navigation. 

Burden of proof as to, 8 16S, j). 189 
Consent to as alTecting liahility for (‘ollision, § 35 
Emergency n'qniring as to privih'gt'd veH.sel.s, § 46 
Requireim'nts to avoid collision, 8 48 
Sound signals indicating, duty of vessel in case 
of, 8 lOi), p. 107 

Si>e<*ial circumstances justifying or excusing, 8 
154 

Depositions, weight and siifliciency of testimony in, 
8 170, p. 198 

Depre(*uition, damage's as incinding allowance for, { 
196, p. 221 

Depth of water, tug as charged with knowledge of, 
§ 61 

Derrie-k vessels, care required to avoid (‘olllsion with, 
8 S5 

Descending vessels, river navigation, passing regula¬ 
tions, § 188, pp. 152-155 
X>esign, collision brought about by, { 1 
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Detonat}ng signals, vessel requiring assistance, use 
to attract attention, $ 106, p. 110 
Deviation, overtaken vessel, Justiflcation for, S 68 
Deviation from course, employment of term, S 2, p. 17 
Dictionary definitions, $ 2, p. 16 
Direct contact, collision as not requiring, § 1 
Disabled vessels. 

Anchor, failure to, liability for collision, g 83 
Liability for collision as affected by disablement, 
§ 9 

Lights, requirements as to, § 05 
Disbursements, commissions on as not allowable as 
damages, | 106, p. 221 
Discretion, 

('osts, allowance of, § 174 
Fog, vessel starting out in, § 314 
Interest on damages allowed, § 170 
Moderate speed during fog or thick weather, 
steam vessels, § 323, p. 330 

Dish pan, striking of as insufflcieiit fog signal by 
barge, ( 118, p. 127, n. 63 

Disinterested witnesses, weight of testimony, g 170, 
p. 103 

Dismissal, evidenc'e requiring, { 172 
Distance, 

Overtaking vessel, duty in respect to keeping at 
safe distance, g 57, p. 51 

Rules and regulations respecting collision as af¬ 
fected by distance apart of vessels, g 27, u. 47 
Distinctions, 

See, also, definitions, ante 
Allision, g 1 
At anchor, g 2, p. 16 
Harge, g 2, p. 15, n. 28 
Branch, g 2, p. 0 
Carrying sail, g 2, p. 16 
Channel, g 2, p. 0 
(bourse, g 2, p. 11, n. 46 
('Crossing, g 2, p. 31 
Heading, g 2, p. 13, n. 46 
Immediate danger, g 2, p. 14 
Overtaking, g 2, p. 13 
Risk of collision, g 2, p. 14 
Steam vessel, g 2, p. 15, n. 28 
Under sail, g 2, p. 16 
Distress signals. 

Giving of where assistance is required, g 106, p. 
110 

Grounded vessels, fog or thick weather, g 118, p. 
126 

Distribution, damages recovered, g 381 
Division of costs, mutual fault authorizing, g 174 
Division of damages. 

Cargo, mutual fault requiring, g 204 
Concurring fault requiring, gg 183, 386 
Costs of appeal as affected by, g 174 
Error in extremis, g 386 
Joint liability requiring, g 363, p. 181 
Mutual fault requiring, gg 183, 186 
Cargo, g 204 

Dock, • 

Collision with vessel at as not within definition 
of term, g 1 

Entering, special circumstances Justifying de¬ 
parture from rules, g 154 
Leaving, 

Care required, g 147, p. 163 
Sound signals, g 106, p. 104 


Dock—Continued, 

Ijeaving—Continued, 

Starboard hand rule as inapplicable, g 48 
Mooring across end of, negligence as result of, 
g 80, p. 81 

Documentary evidence, admissibility, g 169 
Dor 3 \ fishermen in as not negligent in continuing 
work after discovering approach of motor flishing 
vessel, g 12 

Double blast, defined, g 2, p. 11 
Doubt, overtaking vessel, resolution of, g 56 
Doubtful course, signals as required in case of, g 303 
Doubtful lights, duty of approaching vessel in case 
of, g 300 

Dragging anchor. 

Anchored vessel’s liability for damages in colli¬ 
sion causi^d by, g 83 

Length of chain authorized to prevent, g 79 
Drawbridges, 

(’ollision with as within definition of term, g 1, 
n. 8 

Passing regulations, g 139 
Dredges, 

Canal widening, abandonment of position on ap¬ 
proach of another vessel, g 150 
('•are required to avoid collision, g 85 
Lights while being towed, § 04, p. 91, n. 9 
Lookouts when moving, § 107 
“Vessel” as including, g 2, p. 16 
Dredging, steam vessc'l as I'equired to allow for in 
respect to sailing vessel, g 51 
Drifting vessc'ls. 

Liability for collision, g 83 
Negligence, failure to avoid as, g 11 
Sound signals by, g 105, p. 104 
Tug’s liability for collision during attempt to 
rescue, g 75, p. 64, n. 67 

Dry docking, damages as including expense of, g 200 
Earning capacity, determination of in allowing dam¬ 
ages for loss of use, g 197 
East River, passing regulations in, g 142, p. 157 
Efficient cause, burden of proof as to, g 368, p. 190 
Elevated positions, lookouts, g 108, p. 314 
Emergency, 

Liability for acts in, § 155 

Sailing vessel’s duty to steam vessel in case oL 
g 52 

Tow as required to Ik* prei)ared for, g 62 
Tug with tow as required to be prepared for, 
g 63, p. 59 

End All, 

Sailing vessels meeting, rules in respect to, g 41 
Steam vessels meeting, duties to avoid collision, 
g 47 

Equiinnent, 

Defects in causing collision as negligent, g 9 
Latent defects in causing collision as inevitable 
accident, g 16 
Error in extremis. 

Division of damages not required, g 186 
Term employed, g 2, p. 17 
Error of Judgment, liability for, g 8 

Tow placed in dangerous position by improiier 
navigation of tug, g 63, p. 59 
Estimation, damages proved by, g 182, p. 231 
Estuary, narrow channel defined as deeper part of, 
g 2. p. 12 


1186 



INDEX TO OOLliIBION 


Evidence, 

Admissibility, | 169 
Burden of proof, § 168, pp. 184-192 
Dama|?t»s, § 182, pp. 210, 212 
Damages, § 182, pp. 209-212 
Depositions, weight and sufficiency. § 170, p. 193 
Nonproduction, effect of, § 170, p. 195 
PreaiimptioiiK, post 

Weight and sufficiency, § 170, pj). 194-201 
Exceptions, report of commissioner to whom refer¬ 
ence was made, 8 171 

Excessive repairs, damages as not Including allow¬ 
ance for, § 19(). p. 221 

Excessive speed, employment of term, § 2, p. 17 
Exemplary damages, recovery of, § 178 
Exhibit, employment of term, § 2, p. 17 
Expenses. Damages, ante 
Expert evideiK'e, admissibility, 8 100 
Expf»sure, crew member, damages recoverable for, | 
210 

Extremis, 

Damages as not divided where error in, 8 186 
Liability for error in, 8 105 
Fact (piestions, determination of, § 171 
Fairway, 

Anchoring in. 

Lights, 8 05, n. 1. 

Necessity, 8 82, p. 73 

rhaiiiiel as used interchangeably with, 8 2, p. 9 
Defined, 8 2, p. 11 
Fault, 

Contributory, 8$ 12, 13 
Evidence, sufficiency to show, 8 170, p. 200 
Lialdlity for injury or damage arising from col¬ 
lision, 8 0 
Mutual fault, iK)st 
Presumption as to, 8 168, p. 185 
Term employed, 8 2, p. 17 
Fees, 

Interpreters, allowable ns costs, 8 174 
Privileged vessels, right of inaiiitaiiiiiig, 8 46 
Fenders, use of when approaching wharf, § 147, p. 162 
Ferry slips, 

Obstruction, liability for resulting damages, 8 80. 
p. 82 

Rules applicable when entering or leaving, 8 149 
Ferryboats, 

Bast River, i)assing n*gulations in respect to, § 
142, p. 157 

Fog or thick weather, 

Moderate speed, lequirements as to, 8 121, 
p. 131 

Navigation in, 8 113 

Exemption in respect to discontinuance 
of navigation, 8 H’l 
Lookouts, 8 567 

Ix)wer deck, duty to maintain on, | 108, p. 
114 

Steamer, status as, 8 2, p. 15, n. 22 
Usages ill respect to course and manner of laud¬ 
ing, 8 32 
Findings, 

Collision cases, sufficiency, 8 171 
Commissioners, conclusiveness, § 171 
Fire, speed regulation as affected by emergency of, 
8 128 

Fire tugs, rules of navigation respecting collisions as 
applicable to, 8 27 


Fireboats, 

East River, passing regulations as inapplicable 
to, 8 142, p. 157 
Fog. navigation in, 8 113 

Answering alarm in dense fog, Justification, 
8 114 

Rules of navigation respecting collisions as ap¬ 
plicable to fire tugs, 8 27 
Speed of, 8 128 

Fishing l)oat, employment of term, 8 2, p. 17 
Fishing vessels, 

Customs and usages as controlling in respect to 
rules, 8 32, n. 74 

Fog, moderate speed in, 8 121, p. 131 
Lights, requirements as to, 8 64, p. 92 
Protection of, rule for, 8 53 
Rules of navigation ns applicable to, 8 27 
Signals to indicate operation, sufficiency, | 93 
Flare-up lights. 

Crossing cours(?s, vessels (m, 8 67, n. 68 
Exhibition, duty as to, § 98 
Open boat, 

At anchor or stationary, 8 65 
Western rivers, wlieji using, 8 68 
Overtaken vessels, 8 67 
Pilot vessels, 8 04, p. 91 
Term employed, 8 2, p. 17 
Floating boats, river navigation, 8 141 
Floating wreck, collision with as not within strict 
nautical definition of term, 8 1 
Flood, moored vessels breaking loose ns result of, 
liability for damage, 8 90, p. 84 
Flood tide, tow with ns favored vessel, 8 6.3, p. 69, 
n. 92 

Flotilla, mooring of barges included in, care rtHiulred, 
8 90, p. 83, n. 25 

Fog or thick w'eather, §8 111-126, pp. 118-139 
Anchoi*ed vessels, fog signals, 8 118, p. 125 
Anchoring In channel when unable safely to pro- 
cf*ed, liability for collision, 8 82, p. 73 
Care required, 8 112 

Change of course during, sailing vessels, § 123 
Control of vessel in, 8 113 
Course during, 88 120-125, pp. 128-139 
Crossing courses In, care required, 8 113 
Custom and usage in respect to signals, § 117 
Defined, 8 2, p. 11 

Excessive sj)eed, excuses for, § 121, p. 131 
FerrylK>ats navigating in, care required, 8 113 
Moderate sfieed required, 8 121, p. 131 
Inevitable accident, c*ollision caused liy, 8 17 
Lights, requirements as to use of fog lights, 8 68 
Lookout, 

Absence of, effect, 8 HO 
Nuint>er of lookouts, § 108, p. 113 
Stopping, requirement in case of, § 107 
Vigilance required, § 108, p. 116 
Navigation in. 

Care required, 8 113 
Discontinuance of navigation, § 114 
Reversing on hearing signal or sighting vessel, 
8 124 

Sailing vessels, control in, 8 113 
Signals, 

Burden of proving failure to give, | 168, p. 
191 

Custom and usage concerning, | 117 
Means used in giving, i 116; | 118, p. 124 
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Fog or thick weather—Oontinned, 

Signals—Oontlnned, 

Sufficiency, use of dish pan, § 118, p. 127, 
n. 68 

Towing operations, § 118, p. 125 
Sound signals. 

Anchored vessels, § 118, p. 125 
Kailiire to hear, § 110 
Means of giving, § 110 
Mistakes ua to location, 8 119 
Moored vessel, § 118, i). 12r» 

Proper and necessary signals, § 118, pp. 128r- 
127 

Kowboat, § 118, p. 127 
Small vessels, 8 118, p. 127 
Sufficiency, § 117 

Spei‘d, recpiirements as to, §§ 120-125, pp. 128- 
189 

Factors in determining pi*oi)ricty, 8 121, p. 
182 

Moderate s])eed. 

Ferryboats, § 121, p. 181 
Steam vessels, § 121, p. 120 
Sailing vessels, 8 122 
Slackening of, § 121 
Steam vessels, 8 121, pp. 128-188 
Starboard hand rule as not ai)plicable in, 88 48. 
120 

Starting ahead after having stopiied or slowed 
down during, 8 125 

St(‘ani vessels under way, proper and nemssary 
signals, 8 118, p. 124 

Stopping of vessel on hearing of signal, § 124 
Tow, signals requin*d, § 118, p. 125 
Towing vessels, signals re(|uired, 8 118, p. 125 
Tug navigating open sea in, assumption of risk 
of inability to keep low out of way of ar»- 
proaching vessel, 8 118 

Vigilance requinnl of lookout during, 8 108, p. 110 
Visibility affected by, care recpiired, g 112 
Fog bank, 

SoiiiKOiig of fog signals by vessels near, § 115 
Sjjeed while entering or apr)roachiiig, steam ves- 
etds, § 121, p. 181 
Fog bell, size and location, § 116 
Fog hoin, 

Mechanical, defined, § 2, p. 12; § 110, ii. 13 
Signals given by, § 110 

Sailing vessels, § IIS, p. 124 
Fog lights, re(ifiir(*ments as to use, § 08 
Fog siren, signals given by, § 110 
Fog whistle, signals given by, § 110 
Following vessel, employment of term, 8 2, p. 17 
Foreign courts, decr(*e ns res judicata, 8 172 
Foreign language, lookout speaking, competency as 
affected by, g 108, p. 112 
Foreign vessels, 

Local nsag(‘s as binding on, § 32 
Buies of navigation resjiectiiig collision as ap¬ 
plicable to, § 27 

foi*eign waters, law governing collision in, g 3 

t’orereachiiig, defined, g 2, p. 11 

Forum, 

Application of law of to collision in foreign wa¬ 
ters, § 8 

Prevailing effect of law of in matt(*rs of proce¬ 
dure, g 8 

Forward of her beam, employment of tm'm, § 2, p. 17 


Freight, 

Earned, total loss authorizing recovery of dam¬ 
ages for, 8 192 

Loss of as included In damages recoverable, § 199 
Unearned, not Included in damages recoverable, 
§ 192 

Frozen vapor, si)eed of steam vessel approaching, § 
121, p. 181, n. 12 

Fruitless efforts, raising and examining vessel, dam¬ 
ages as iiK'lnding expense of, § li)0 
Gale, defined, § 2, p. 11 

General maritime law. Maritime law, post 
Getting under w^ay, anchored vessel, care required, 
8 84 

Giving way, employment of term, § 2, p. 17 
Go fr(»e, defined, 8 2, p. 11 
Going l>ef()re the wind, defined, § 2, p. 9 
Going off large, defined, § 2, p. 11 
Governing law. g§ 3, 4 

Daimiges, determination of, § 176 
Government eontraels, dredges operating under, 
eompliance with provisions of contract regarding 
operation, § 85 
Great Lakes, 

Law governing rights and liabilities arising out 
of collision on, 8 4 

laghts, sb'siiu \c'ssels when towing, 8 94, j). 99 
Navigation in Great Lakes and coiineeting wa¬ 
ters, 8 181 

Rules and regulations governing navigation in, 
88 22. 24 

Torch liglits on sailing vessels, 8 98 
Gross sum, decree for damages in favor of several 
lil)elants for, § 172 
Grounded vessels, 

Fog, distress signals to be given, § 118, p. 126 
Ligiits, re(inirem(*nts as to, 8 95 
Moving \essels as under duty to avoid e<»llision 
with, 8 92 

Sailing ligiits on, liability for collision as result 
of, § 102, n. 11 

Sound signals by, 8 lOo, p. 104 
Gulf of Mexico, rules for rivers whose waters flow 
into, origin of, § 22 

Hjiiniier, moored vessels, duty of keeping out of way, 
8 91 
Harbors, 

Coast waters as including, § 2, p. 10 
Ueffined, § 2. p. 11 
Entering, regulations as to, § 144 
Ferryixiats, rules applieiiiile to navigation in, 8 
149 

Fog or thick weather, discontinuance of naviga¬ 
tion in, § 114 

Inland rules governing navigation of, § 26 
Leaving, regulations as to, § 144 
Local regulations in resjiect to, binding effect of, 
§ 80, n. 66 

Navigation in, §§ 148-149, pp. 15tl-167 
SptHMl of vess(»ls in, § 128 

Starboard hand rule as applicable to navigation 
ill, § 48 

Turning in stream, care required, § 148 
Vigilance required in navigation about, § 145 
Hawsers, length of between tugs and tow as affecting 
llaldlity for collision, $ 68 

Hazard, risk of collision as requiring element of, f 2, 
p. 13 
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Hazardous maneuvers, 

Nefflipenee in attempting, § 11 
Steam vessel adoptiiifi: in respect to sailiiif? ves¬ 
sel, § 51 

Heading, course distinRuished, § 2. p. 11, ii. 4G 
HearinR, actions for dainaRC's, § 171 
Hell Gate, passing regulations in respect to, § 142, 
p. 15S 

Helmsman, lookout, competency to act as, § 108, p. 
113 

Helper tugs. 

Duty of tug to secure when without sufficient 
r>ower to control low, § 04, ri. 5 
Injuries to tlilrd vessel, liaiulity for, § 75, p. 65 
High sens, 

International rules as applicable to collisions on, 
8 25 

Law g(»verning collision on, § 3 
High wind, emi)loyment of term, § 2, p. 17 
Hurricane, dragging of anchor caused by, anchored 
vessel’s liability for damages in collision, ${ 83, 
n. 97 

Hurricane deck, lookout on, sufficiency, § 108, p. 114 
Ice flo(\s. 

Anchoring vessels in, care required, § 83, n. 15 
Mooring v(‘ssel in ease of accumulation of, § 90, 
p. 83 

Ice jam, vesscd torn from moorings by breaking of, 
liability for collision, jt 83, ii. 19 
Immediate danger, risk of collision distinguished 
from, § 2, p. 14 

Imminent pc'ril, liability of vessel for a<*ts in, § 155 
Impeachment, witnesses giving contradictory state¬ 
ments, S 170. p. 195 
Impleaded parties, 

Durden of jiroving negligence of, § 1G8, jk 185 
Costs, allowance to, § 174, n. 24 
Imtnited negligenc(‘, § 14 

In personam, action, against owner or operator of 
boat, § 157 

Indirect irni»a(‘t, (*oHision resulting, § 1, n. 0 
Inevitable accident, 

Durden of proof as to, § 108, p. ISO 
Deftmse of, § 108, p. 188 
Cause of collision, § 1 
Collision regard(*d as, § 15 
Daniag(‘s for collision as result of, § 184 
Fog causing collision, §17 
Inscrutable fault resulting in, § 19 
Latent defects in <*oiistruction or equipment, § IG 
Initial fault, liability as affected by in case of con¬ 
tributory negligence, § 12 

Injury, burden of i)roving cause of, § 1G8, p. 180 
Inland rules. 

Origin, § 22 
Scope, § 20 

Inland waters, employment of terra, § 2, p. 17 
Inlets, coast waters as including, § 2, p. 10 
Innocent vessel, mutual fault of others damaging, 
division of damages in case of, S 180 
Inscrutable fault, 18-20 

Collision happening by, § 1 
Costs, division in case of, § 174, n. 23, 24 
Damages recoverable in case of, § 185 
Inevitable accident consid«»red us, § 19 
Instructions, collision cases, § 171 
Insurance, 

Defense of in action for damages, § 158 


Insurance—Continued, 

Payment of loss, underwriters* right thereafter 
to sue for loss, § 100 

Premiums, damages as including allowance for» 
§ 200 

Interest, 

Damages, allowance of, § 179 
Judgment or dec*ree, amount recoverable, § 172 
Witnesses, credibility as affected by, § 170, p. 104 
International rules. 

Construction, § 28 
Origin, § 22 
Scop(\ § 25 

Inl(»riireters, fe(»s allownlde as costs, S 174 
Intervention, right of, § 102 

Intrinsic value, damages as not including, total loss, 
§ 189 

Issues, § 107 

Jogging, deiined, § 2, p. 12 

Joinder, parties to adion for damages, § 102 

Joint lialulity. 

Anchored and moving vessels both at fault in col¬ 
lision, § 80 

Collision occurring through concurring and co¬ 
operating fault, § 101, p. 181 
Judgment, collision cases, § 172 
Modification on appeal, § 173 
Costs as aff(‘ct(*d by, § 174 
Jurisdiction, actions for damages, S 159 
Keep her course, detiind, § 2, i>. 12 
Lamling, lookout on vessel seeking, § 107 
Large v(»ssels. 

Distinctions in res|>ect of rules of navigation ns 
to small boats, § 54 

Overtaking smaller boats, duty of keeping out 
of way, § 57, j). 50 

Last clear chancis appli(‘ation of rule in collision case, 
8 13 

Latent defects, inevitable accident as result of col¬ 
lision enust‘d by, §8 9, 10 
Ijauncbing vessel, care required, § 129 
Law questions, determination of, 8 171 
I/i‘ad, obligation to use in fog when in doubt as to 
vessel's position, 8 113 

lH*eway, excessive allowance for by vessel required 
to give way, § 43 

Length of chain, anchon^d vessel, § 7i) 

Lex fori. 

Application to collision in foreign watc'rs, § 3 
Prevailing (‘ITect of in matters of i>rocedure, § 3 
Libel, requisites of, 8 1G3 

Libelants, nec(‘ssar.\ or i)roper i)arti(‘S as, 8 102 
Licfuise, oflicer’s lack of as affecting liability for col¬ 
lision, 8 D) 

Life saving errands, exc(*ssive sjHH*d in f(»g, excuse 
for, § 121, p. 132 

Light draft, navigation in narrow chaiinei of vessel 
of, § 130 

Lighters, lo(»kout, 8 107 
Lights, 88 93-102, i)p. 88-101 
Anchort'd vesstds, § il5 
Barges in tow, 8 9 b P- 01 

Burden of showing failure to display did not 
contritiute to collision, 8 108, i». 190 
Canal lioats while i»eing towed, § !)4, p. 91 
Confusion of, liability for collision, § 102, n. 13 
Disabled vessels, § 95 
Doubtful, duly in resi)ect to, { 100 
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Lights—€ontlnued, 

Evidence, weight and sufficiency as to, § 170, p. 

194 

Extinguishment, liability for collision, { 96 
Failure to see, liability as affected by, $ 101 
Fairway, vessels anchored in, { 95, n. 1 
Fishing vessels, § 94, p. 92 
Flare-up lights, ante 
Grounded vessels, § 95 
Location of, § 96 

Loss of, liability for collision as affected by, § 96 
Maritime law, obligation to carry under, § 93 
Masthead lights, post 
Mistake as to, S 100 
Moored vessels, { 95 
Motorboats, { 94, p. 92 

Naval vessels, suspension of rules in respect to, 

§ 93, n. 90 

Negligence in failing to carry, liability for con¬ 
sequences, § 152 
Obscuring of, § 96 
Open boats when at anchor, { 95 
Overtaken vessel, § 97 

Pilot vessels, requirements as to, { 94, p. 91 
Power, requirements as to, i 96 
Rafts, § 94, p. 93 
Range lights, 

Dehned, § 2, p. 13 

Steam vessels under way, § 94, p. 89 
Reflectors, requirements as to, § 96, n. 54 
Revenue cutters, suspension of rules relating to, 

§ 93, n. 90 

Rules, noncomplinnee witli in general, effect of, 

§ 102 

Sailing vessels under way, § 94, p. 90 
Side lights, post 
Small vessels, § 94, p. 92 

Steam pilot vessels, requirements as to, { 94, p. 92 
Steam vessels, § 94, p. 89 
Stern lights, post 
Telegraph cable vessels, S 05 
Tow, 

Requirements os to when in tow, S 94, p. 00 
Tug's duty to see that tow is sufficiently pro¬ 
vided with, § 64 

Tugs, requirements us to when towing, § 94, p. 90 
Vessels not under way or not in command, re¬ 
quirements as to, § 95 
Vessels under way, § 94, pp. 89-93 
Visibility, requirements as to, | 96 
Western rivers, steam vessels when towing, { 94, 
p. 90 

Wrong, liability for collision as affected by dis¬ 
play of, S 99 

Limitation of actions. Interstate Commerce Com¬ 
mission, proceedings before, (j 145, p. 529 
Limitation of liability. 

Action for damages for collision as not main¬ 
tainable by intervention in suit for, § 157 
Cargo owner, damages as recoverable by in pro¬ 
ceedings for, § 264 

Damages recoverable as affected by rule of, § 189 
Law governing in respect to collision in foreign 
waters, § 3* 

Lines, use of when approaching wharf, S 147, p. 162 
Local regulations. 

Anchorage grounds, compliance with, | 82, p. 74 
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Local regulations^—Continued, 

Applicability in respect to equipment, position, 
and management of vessel, § 30 
Violation as reason for Imputing fault to viola¬ 
tor, I 34 

Location of lights, requirements as to, i 96 
Log of vessel. 

Admissibility in evidence, { 169 
Alteration of, weight of testimony as affected by, 
I 170, p. 195 

Lookout, §S 107-110, pp. 110-118 
Absence of, effect, § 110 
Competency, { 108, p. 112 
Deflned, { 2, p. 12 
Duty of, § 109 

English language, inability to speak as affecting 
competency, § 108, p. 112 

Fog, full speed during without keeping, liability 
as affected by, § 121, p. 133, n. 27 
Interruptions in performance of his duty, S 108, 

p. 116 

Momentary absence from station, liability for 
collision ns affected by, § 110, n. 56 
Moving vessels, § 107 

Negligence in failure to keep, liability for conse¬ 
quences, § 152 
Number, i 108, p. 113 

Overtaking vesseis, liat)ility for default of, § 57, 
p. 51, n. 61 

Presumption as to fault in respect to, S 168, p 
191 

Special detail ns such, § 108, p. 112 
Station of, § 108, p. 114 
Stationary vessels, § 107 
Sufficiency, § 108, pp. 112-117 
Tug wdth tow meeting or crossing courses with 
other vessel, § 03, p. 58 
Vessels at rest, duty of keeping, $ 78 
Vigilance required, § 108, p. 116 
Losing the wind, steam vessel to allow for in re- 
siK'ct to sailing vessel, § 51 
Loss, proof of, § 182, p. 210 
Loss of. 

Freight, damages as including amount for, § 199 
Market, damages rec*overablc for in respect to 
cargo, S 203 

Use, amount recoverable for, { 197 
Luffing, 

Close-hauled ship. 

Change of course as result of, $ 43 
Moment of collision, rights as to, § 43, n. 28 
Sailing vessel when approached by steam vessel, 
excuse for, § 52 

Lying at anchor, employment of term, S 2, p. 17 
Mails, speed of ship carrying, § 128 

Fog or thick weather, contract to carry as ex¬ 
cuse for excessive speed, § 121, p. 132 
Main channel, 

**Channer’ as used interchangeably with, § 2, 
p. 9 

Deflned, § 2, p. 12 
Maneuvers, 

Burdened vessel as assuming risk of, S 
Moored vessels, care required when maneuver¬ 
ing in slip, f 91 

Narrow channels, care required in, ( 133, p. 144 
Negligence due to acquiescence in, ( 11 
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Manenyern—Continued, 

Overtaking vesHel, 

Assuming risk of, § 57, p. 52 
Duty of provoiitlng collision by, fi 58 
Reversing after agret»ing to, fault of vessel, § 49 
Sound signals, duty of awaiting answer, § 106, p. 
106 

Steam vessels, sailing vt'ssels required to not em¬ 
barrass, § 52 

Timeliness of to avoid collision as affecting lia¬ 
bility, § 27 

Tug getting under way with tow, duty in respect 
to, § 66 

Marine ways, care required in sliding vessel from, 
8 129 

Maritime law, 

(histoms and usages as affecting, 8 23 
Lights, obligation to carry under, § 93 
Operation of, 8 23 

Overtaking vessel, duty of keeping out of way 
under, § 57, p. 49 

Reference to collisi(»n, §§ 5-21, p. 19-27 
Rights and liabilities of parties measured by ad¬ 
miralty law, § 158 

Maritime liens, damages recoveralde as subject to, 
8 181 

Market, loss of for cargo, damages, § 203 
Market price, damages determined by, cargo, § 201 
Market value, damages measured by, total loss, § 
189 
Master, 

Liability for damages resulting from collision, § 
161, p. 179 

Owner’s liability for collision caused by miscon¬ 
duct of, 8 ir>8 
Masthead lights, 

Motorboats, § 94, p. 92 
IMlot vessels, § 94, p. 91 
Small vessels, § 94, p. 92 
Steam vessels under way, § 94, p. 89 
McH'hanical fog horn, defined, § 2, p. 12; § 110, n. 13 
Mechanical means, fog signals given by, | 110 
M(^eting, 

Sailing vessels, 88 36-43, pp. 34-37 
Steam vessels, §§ 44-49, pp. 37-43 
Tug and tow meeting other vessels, duties, | 63, 
pp. 57-60 

Vessels, sound signals, nature of, § 105, p, 102 
Meeting end on, employment of term, § 2, p. 17 
Mercantile marine, defined, § 2, p. 12 
Merchant service, defim^d, § 2, p. 12 
Midchannel, fairway as synonymous with, § 2, p. 11, 
n. 56 

Mines, harlK)rs, channels designated in case of, 8 
144 

Minimizing damages. 

Cargo, partial loss, 8 202 
Requirements as to, 8 1^>4 
Misconduct, 

Action for collision as based on, 8 158 
Liability for injury or damage arising from 
collision predicated on, 8 0 

Misleading signals, burden of proving fault did not 
contribute to collision, 8 138, p. 190 
Mississippi River, 

Rules and regulations governing navigation of, 
8 24, n. 29 


Mississippi River—Continued, 

Supervising inspectors* rules as applicable to 
navigation on, 8 27, n. 63 
Mist, fog as including, 8 2, p. 11 

Misunderstood signals, stopping and reversing in case 
of, 8 106, p. 109, n. 10 
Moderate speed. 

Defined, 8 121, p. 130 

Fog or thick weather, steam vessels required to 
proceed at, 8 121, p. 129 
Term cmiployed, 8 2, p. 17 
Modification of decree, appellate court, 8 173 
Costs as nflTectod by, 8 174 

Modoc whistle, steamer with raft in tow, require¬ 
ment as to during fog, 8 US, p. 125, n. 42 
Moored vessels. 

Alongside other vessels, liability for injuries re¬ 
sulting from proximity, 8 00, p. 85 
Breaking adrift, burden to show collision result¬ 
ed from, 8 168, p. 388 
Canals, care required, 8 150 
Care of, 8 91 

Duty of avoiding collision with, 8 78 
Fog signals, 8 318, p. 325 

Liability for collision with, 88 86-91, pp. 79-87 
Lights, requirements as to, 8 05 

Signal lights, liability for collision as result 
of failure to provide, 8 102, n. 11 
liookout ns unnecessary, 8 107 
Management of, 8 91 

Maneuvering in slip, care required, 8 91 
Manner of mooring, 8 90, pp. 83-86 
Movaide parts, duty of keeping out of way, 8 91 
Moving vessel’s duty to avoid collision with, 8 
87 

Obstruction of slips, liability for collision result¬ 
ing, 8 89, p. 82 

Plare of mooring, 8 89, pp. 80-83 
Propeller used in slip, care required, 8 91 
Protection of when leaving slip, 8 147, p. 164 
Securing vessels, care required, 8 90, p. 83 
Sound signals by, 8 105, p. 304 
Storing of movalde parts, care in resiwct to, 8 
91 

Storms, precautions against to pi-event breaking 
adrift, 8 90, p. 84 

Watchman, failure to maintain as affecting lia¬ 
bility for damage, 8 90, p. 84 

Mooring, 

Care required to avoid collision, 8 88 
Lookouts on vessels during, 8 107 
Mortgagee, right of action for Injuries to mortgaged 
vessel, 8 160 

Motionless vessel, presumption as to fault in case of 
collision with moving vessel, 8 168, p. 187 
Motorboats, 

Defined, 8 2, p. 32 

Lights, reriuirements as to, 8 94, p. 92 
Moving vessels. 

Anchored vessels, liability for collision with, 8 
81 

Drifting vessel colliding with, duty of moving 
vessel, 8 83 
liookouts, 8 107 

Moored vessels, duty to avoid collision with, 8 
87 

Presumptions in case of collision with motionless 
vessel, 8 168, p. 187 
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Municipal regulations, binding effect of, i 30 
Mutual fault, 

Collision happening by, 8 1 
Costs, division in rase of, § 174 
Damages in case of, § 18(» 

Cargo, injury or loss, § 204 
Owner of vc'ssel injured, § 211 
Personal injury or death of member of crew, 
8 210 

Inscrutable fault considered as case of, § 20 
Liability for loss of property of. 

Crew, 8 208 
Passengers, 8 207 

Mutual liability, collision occurring through con¬ 
curring and cooperating fault, 8 101, p. 181 
Narrow channels, 

Se(% also, Channel, ante 

Anchoring in, liability for resulting collision, 8 
132, n. 27 

Bends, starboard hand rule as applicable to ves¬ 
sels rounding, § ISo 
Defined, 8 2, p. 12 

Descending boat as having right of way, 8 142, 
p. 150 

Fog or Click weather, discontinuance of naviga¬ 
tion during, 8 114 

Maneuvers in, care required, 8 I**!*'!. P. 144 
Navigation in, §8 127-135, pp. 13}^150 
Oiistructiou of, 8 132 
Passing in, § 133, p. 143 

Port to port passing, 8 133, p. 147, n. 91 
Precautions necessary in navigation of, 8 133, 
pp. 113-148 

Sailing vess(*ls, navigation In, 8 134 
Speed in, § 128 

Starboard liaiid rule, applicability, 8 48; 8 133, 
p. 144 

BcikIs, vessels rounding, § 135 
Steeragevvay, duty of maiiitaiiiing, 8 133, p. 144 
Waiting in for vess(4 to i»ass, 8 133, p. 148 
Nautical acceptation, defiiMMl, 8 1 
Nautical assessors, calling in to assist court or 
judge, 8S 100, 171 
Nautical skill, 

Action for collisifui as based on w\nrit of, § 1«^8 
Reference of questions relating to, § 171 
Requirements as to, § 7 
Naval vessels, 

See, also, War vessels, post 
Lights, sus])eusioii of rules requiring, 8 93, n. 90 
Navigable channels, anchoring vessels in, liability for 
collision as result of, 8 ■'^2, p. 73 
Navigate, defined, 8 2, p. 13 
Navigation, 

Anchorage grounds, care refjuired, 8 81 
Burdened vessels, duties as to, § 45 
Canals, rules applicaide to, 8 L5() 

Customs and usages as subordinate to rules of, 
‘8 32 

Fishing boats as privileged vessels under rules 
of, 8 ri3 

Floating boats in river, 8 141 
Fog or thick weather, 

Care re(|uiied, § 113 
DlscontinuaiK'e in, 8 114 
Great Lakes and connecting waters, 8 151 
Harbors, §8 143-149, pp. 159-167 
Inland rules, scope of, | 26 


Navigation—Continued, 

International rules, scope of, 8 25 
Large and small vessels, rules in respect to, 8 
54 

Local regulations in respect to, iiinding effect, 
8 30 

Moored vessel obstructing, 8 89, p. 80 
Narrow channels, 88 127-135, pp. 139-150 
Piers, requirements when navigating • near, 8 
146 

Precautions necessary in narrow channels, 8 133, 
pp. 143-148 

Private agreement in respect to rules for, 8 31 
Rivers, §8 136-142, pp. 350-159 
Rules and regulations respecting, §§ 22-35, pp. 
27-34 

Origin of rules, 8 22 
Vessels subject to rules, 8 27 
Violation of rules and regulations, 8 34 
Waiver of rules, § 35 
Sailing vessels, narrow channels, § 134 
Steam vessels and sailing vessels proceeding in 
such manner as to involve risk of collision, 
§§ 51, 52, pp. 43-48 

Steam vessels meeting or crossing, §§ 44-49, pp. 
37-13 

Tow, degree of care required, § 62 
Tugs, degree of e»re required, 8 61 
Western rivers, rules and regulations in re¬ 
spect to, 8 142, p. 155 
Navigational visibility, defined, 8 2, p. 13 
Nearing a l>end, employment of term, § 2, p. 17 
Negligence, 

Actions for damages as founded on, 8 L57 
Damages n'covcu-able as aff(H*ted by d(»greo of, 
88 1S.3-1SC, pp. 212-215 
Elements, 8 8 

Jury (piestlon in respect to, 8 171 
Liability for collision in case of, 8S 6, 152 
Lil>el to contain statement of acts of, § 163 
Presumption as to, § 108, p. 184 
Proximate cause of eollisioii, lial)ilit.v as depend¬ 
ent on, § 21 

Term employed, 8 2, p. 17 

New material, repairs including, deduction for in 
allowance of damages, 8 196, p. 222 
New parties, right to bring in, § 162 
Nighttime, tug navigating during, degree of care re¬ 
quired, 8 61 

Nominal damages, aliowatice of, 8 1^2, p. 2'*1 
Noncolliding vess(»l, liability for collision l)etweeii 
other vessels as result of faulty maneuver, § 6 
Nonproduction of evidence, effect of, § 170, p. 195 
Not under command, employment of term, 8 2, p. 17 
Notice*, 

Anchored vessels getting under way, duty of giv- 
lug, ! 84 

Obstruction of private slips, ships having right 
to enter as entitled to, 8 89, p. 82 
Vessels aground, duty of notifying approaching 
vessels of situation, § 92 
Warps across channel, § 89, p. 81 
Nnml)er, lookouts, 8 108, p. 113 
Objections, appeal, making of, 8 173 
Oblique courses, steam vessels, starboard hand rule 
as applical)lo, § 48 
Obscuring of visible signals, | 66 
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Observation, 

Evidonco basod on, weight and sufficiency, 8 170, 
p. 104 

Lookout’s duty in respect to, § 100 
Obstruction, 

Narrow cliaiinel, § 132 

Navif?utioii, moored vessel, liability for collision, 
§ K9, p. 80 

Slips, moored vessel, liability for damafi:es result¬ 
ing, § 89, p. 82 

Ocean-going, employment of term, § 2, p. 17 
Ocean waters, delined, § 2, p. 13 
Officers, 

Deliciency in as affc'cting liability for collision 
resulting, § 10 

License, absence of as affecting liability for col¬ 
lision, § 34 

Personal property and effects of, mutual fault as 
affecting liability for, H 20S 

Olik) I{iv('r, lights, re(|uiremeiits in resfayt to boat 
traveling at niglit, § 94, p. 89, n. 99 
On i)ilotag(' duty, emplf>yment of term, § 2, p. 17 
Open boats. 

Flare-up lights, use on \vest(‘rii rivers, ^ 98 
Lights wh(*n at anchor, § 95 
Term em]»loy(Ml, § 2, p. 17 
Opinion evidence, admissibility, § 109 
Origin, rules of navigation, § 22 

Other small craft (ff light ciiaracter, employment of 
term, § 2, p. 17 

Out of pocket <*xp<‘nses, daniag(*s as including, § 290 
Outlaw, anchored vessel dragging off anchorage^ 
grounds. § 83, p. 70 
Overtaken vessels, 

Flan‘-up lights, § 97 
Harbor navigation, signals, § 145 
Lights, refiuirements as to, g 97 
Maintaining course and sp('ed, duty of, g 58 
I^resumptions in favor of, S 108, j). 1S7 
River navigation, rules a[)i)licable to, § 130 
Stern light, rwiuirements as to, § 97 
Overtaking, crossing distinguislu'd, § 2, p. 11 
Overtaking vess('ls, 

Rurden of proof as to fault in collision, § 108, p. 
187 

Canal navigation, regulations as to, § 150 
Defined, 8 50 

Harbor navigation, signals required, § 145 
Keeping out of way, duty of, § 57, j)p. 4J1-53 
Lookout, duties of, § 109 

Passing signal, assumption of risk on failure to 
receive permission, § 100, p. 107, n. JM) 
River navigation, rules applicable to, Ji 130 
Sound signals by, § 105, p. 104 
Owner of cargo, liability for damages resulting from 
collision, § 101, p. 180 
Owner of v(»ssel. 

Damages for personal injuries suffered, § 211 
Liability for damages resulting from collision, 
8 101, p. 179 

Right to sue for injury arising from collision, 

§ ICO 

Ownership, 

Allegation as to in libel, § 103 
Burden of proof as to, § 108, p. 180 
Pacific coast rivers, passing regulations in, § 142, p. 
156 


Parallel course, steam vessels on as having no right 
to cross hows of other, § 47 

Partial loss, damages recoverable, §§ 194-200, pp. 219- 
227 

Contract price as affecting anioiint n^covcrable, § 
190, p. 222 
Cargo, 8 202 

Detention or loss of use of vessel, 8 ^97 
Limitation on amount of re<*overy, 8 195 
Salvage scu’vices, damages as including money 
paid for, § 198 

Parties, ac'tioiis for damages, § 102 

Passages, coast waters as inc-liidiiig, § 2, p. 10 

Passengers, 

Damages recoverable. 

Personal injuries and death, 8 209 
Personal property and effects, 8 205 
IMiitual fault, eff(*ct of, 8 207 
Imputed negligence, 8 I'l 

Lookout, sptH'inl designation as, § 108, p. 113, 
11. 73 

Speed of ship currying, § 128 
Passing, 

Canal navigation, n^guiations ns to, 8 150 
(-are requin'd in order to nvoid iialiility for col¬ 
lision, 8 11 

(Chicago River, regulations as to, 8 112, p. 150 
East River, regulations as to, 8 112, p. 157 
(Jreal Lakes and <*onii(*cting waters, regulations 
as to, 8 151 

Hell Date, n^giilations in n'spect to, § 142, p. 
158 

Overtaking vessel as assuming pmil of, § 57, p. 
52 

Pacific coast ri\<*rs, regulations as to, § 142, p. 
150 

Riv(‘r navigation, ascending and descmiding ves- 
st‘ls, 8 158, p. 153 

Slips, conqilinnce with agreement in respevt to, § 
147, p. 105 
Passing signals. 

Custom of vessel as no excuse for failure to give, 
8 103 

Distance at which to he given, 8 104 
Fog, giving of as prohibited, 8 115 
I^resnmption as to giving of, § 108, p. IDO 
River navigation, § 138, p. 153 
Tug with tow, re(|nirements as to, 8 03, p. 58 
Vacillating course, vessid on, 8 105, p. 103 
Past and clear, cmploymmit of term, 8 2, p. 17 
Peril, risk of collision us reejuiring eltanent of, S 2, 
p. 13 

Perils of sea, 

Jnevitaide accident due in part to, § 15 
Presumption that collision was caused by, 8 19 
Permanent dejireciation, damages as including allow¬ 
ance for, § 190, p. 221 

I’erniit, anchoring in Iiarhor or certain parts of 
anchorage grounds, violation of requin'inent, § 
82, p. 75 

Personal injuries, recovery for, 8 1«"8 
Damages recoverable, 8 209 
Interest on damagi^s, 8 179 

Pei*so!ial property, damages recoverable for loss of 
or Injury to, 88 205-208 

Personam, proceeding hy action in against owner or 
operator of boat, § 157 
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Photographs, expense of taking allowable as costs, i 
174 
Piers, 

Moored at, collision with vessel, liability, §{ 86- 
01, pp. 70-87 

Mooring across end of, negligence, i 80, p. 81 
Navigation near, § 146 

Projt'cting vessels from, liability for collision, | 
89, p. 80 

Speed of vessels approaching or entering, § 128 
Pilot bouts. 

Lights, requirements as to, § 04, p. 01 
Anchored vessels, § 05 
Flare-up lights; § 04, p. 01 
Torch lights, § 98 
Lookout, § 107 

Pilot house, lookout stationed in, § 108, p. 115 
Pilot rules. 

Anchored vessels failing to observe to protect 
sutunarine structures, S 85, n. 49 
Customs and usages as uffec'ting, § 32 
Pilots, 

Discharging, care required, § 144 
Employment of, § 10 

Evidence of, admissibility as against vessel or 
owner, § 109 

License, absence of as afTeding liability for col¬ 
lision, § 34 

Ijookoiit, coni|)eteney to act as, § 108, p. 113 
Owner’s liability for acts of, § 161, p. 180 
Presumption as to familiarity with dangers of 
navigation, S liiS, p. 186 
Skill required, ( 10 
Taking on, care rt'quired, §144 
Pinnacle lights, sufficiency of as stern light when 
removed and used as, § 97, n. 75 
Pilie lines, dredge failing to dis(*onnect on notice, 
liability for collision with, § 85 
Plea, requisites of, | 164 
Pleading, §§ 16;i-167, pp. 182-184 

Tender or offer of payment to bar costs as re¬ 
quired to be set up in, $ 174 
Pleasure vessels, rules of navigation as applicable to, 
§ 27 

Pleasure yachts, range lights when under way, § 94, 
p. 89, 11. 97 

Poop deck, lookout stationed on as at improper posi¬ 
tion, § 108, p. 115 

Popping the whip, defined, § 2, p. 13 
I’ort of departure, value of injured vessel ns taken 
at, § 189 
Port tack, 

Sailing vessel on, keeping out of way of vessel on 
starboard tack, § 37 

Vessel on, circuinstanccs requiring it to give 
way, § 43, n. 18 
Port to port passing. 

Canal navigation, § 150 
iSignals required for, § 105, p. 102 
Pounding, mooring vessel so as to result In injuries 
by, liability for, § 90, p. 86 

Power, tug as required to have sufficient power to 
c*ontrol tow, § 64 

Premiums, costs as Including allowance for, | 174 
Preponderance of evidence. 

Damages to be proved by, 1182, p. 210 
Necessity and sufficiency of, i 170, p. 107 


Presumptions, I 168, pp. 184-102 
Appellate court, f| 173 

Complian(*e with rules and regulations respecting 
collisions, § 33 

Inscrutable fault, collision as result of,. § 185 
International rules adopted by maritime nations, 
binding effect, § 3 

Narrow channel navigation, compliance with 
rules, § 133, p. 146 

Perils of sea, collision as caused by, $10 
Subsequent injury or loss as caused by collision, 
§156 

Private authority, rules respecting collision establish¬ 
ed by, enforceability, $ 31 
Private rules, binding effect of, § 20, n. 61; § 31 
Private slips, 

Approaching or leaving, care required, § 147, p. 
162 

Obstruction in, notice to ships having right to 
enter, $ 80, p. 82 
Privileged vessels, 

Course, 

Jiistihable change, $ 43 
Maintaining, duty of, §§ 43, 46 
Fishing boats, § 53 
Lookout, $ 107, n. 46 

Failure to ktM'p, § 108, n. 43 
Precautions required to prevent collision, § 27 
Presumption in favor of, § 168, p. 186 
Reversing, circumstances requiring, § 49 
Sailing vessel in respe(‘t to steam vessel, $ 52 
Speed, maintaining (‘ourse and, duty of, § 46 
Stopping, circumstances requiring, § 40 
Tugs racing for tow, § 63, p. 57 
Probabilities, resort to in c‘Hse of (‘ontiicting testi¬ 
mony n‘spe(*tlng fault, § 170, p. 196 
Proceeding, employment of term, $ 2, p. 17 
Profits, loss of. 

Burden of proof as to, § 182, p. 211 
Damages recoverai)le as including, § 197 
I’rospective profits, § 193 

Projecting vessels, liability for collision when pro¬ 
jecting from end of pier, $ 89, p. 80 
Proof, actions for damages, $ 167 
Order of, collision cases, § 171 
Propeller, 

Buoy fouling, liability for collision as result of 
disability, $ S3, ii. 18 

Moored vessel using In slip, care required, $ 91 
Proportionate liability, moving vessel colliding with 
moored vessel, $ 87 

Prospective profits, damages as not including, § 103 
Proximate cause. 

Jury question, $ 171 
Liability as dependent on, § 21 
Proximity, 

Mooring alongside other vessels, liability for 
damage resulting, § 00, p. 85 
Negligence in allowing vessel to gain too close 
proximity, § 11 

Punitive damages, recovery, § 178 
Quarantine anchorage, care required in passing, § 144 
Racing for tow, privileged vessels, § 63, p. 57 
Rafts, 

Caution required in navigation of, § 132 
Lights, requirements as to, $ 04, p. 93 
Rules of navigation respecting collisions as ap¬ 
plicable to, § 27 
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Rain squall, care required of vessels in, § 112 
Raising, damages as including cost of, $ 100; if 105- i 
106, pp. 220-223 
Range lights, 

Defined, § 2, p. 13 

Steam vessels under way, § 04, p. 89 
Recoupment, vessel paying entire amount for loss of 
or injury to cargo, § 204 
Red River of the North, 

Rules and regulations governing collision in, f 24 
Rules of navigation, origin of, § 22 
Reference, collision cases, $ 171 
Reflectors, lights, requirements as to, § 96, n. 54 
Remote cause, liability for collision in case of, § 21 
Remote damages, n'cov<»ry, §177 
Removal of wrc»ck, expense of as recoverable, § 100 
Reoi)eniiig case, § 172 
Repairs, 

Apportionment, repairs made necessary by col¬ 
lision and other repairs, § 196, p. 221 
Commissions on disbursements for, damages as 
not including, § 196, p. 221 
Cost of. 

Damages as including, § 196, pp. 220-223 
Evidence as required to show, § 182, p. 210 
Designation of persons to make, partial loss, S 
196, p. 222 

Place of making as affecting damages allowable 
for, S 19(;, p. 222 

Sujierinteiidence of, cost of as damages, § 190, p. 
223 

Repetition, sound signals, necessity of when not an¬ 
swered, § 103 
Reports, 

Commissioner to whom reference of proceedings 
is mad<*, § 171 

Dookfuits, duty in resjiect to, § 109 
Reproduction <‘ost, 

'Damages d<*terinined by, circumstances warrant¬ 
ing, § 189 

Evidence ns to value based on, admissilnlity, § 

182, p. 211 

Res judicata, final decree* in admiralty rendered in 
foreign court, § 172 

Respondeat superior, tow as not liable for fault in 
navigation of tug under rule of, § 72 
Rc*st, liability for injury as result of collision with 
vessel at rest and not anchored, § 78 
Restitution, rule of daiiiag»*s in case of partial loss, 
§ 194 

Restoration, damages as determined by cost of, § 194 
R(*venue cutters, lights, susijensioii of rules relating 

to, § 93, n. i)9 . 

Reversal and remand, circumstances warranting, § 

173 

Reversing, 

Alarm signal requiring, S 106, p. HO 
Burdened vessels, circumstances requiring, § 49 
Danger signal requiring, 8 106, p. HO 
Fog or thick weather, duty on hearing signals or 
sighting vessel, § 11^4 

Overtaken vessel, justification for in order to 
prevent collision, § 58 ^ 

River navigation, ascending steamer, f 138, p. lo3 
Sound signals by vessel, § 105, p. 104 
Steam vessels, 

Circumstances requiring, f 4ll 


Reversing—Continued, 

Steam vessels—Continued, 

Keeping out of way of sailing vessel, duty of, 

§ 51 

Tug with tow in (»rder to avoid collision, § 63, 
p. 59 

Rigging, lights ohscui'cd by, liability for collision as 
affected by, § 96 
Right of way, 

Fishing boats, § 53 

Narrow channels, descending boat as having, | 
142, p. 156 

Privileged vessels, limitation as to, f 46 
River navigation, ascending and descending ves¬ 
sels, § 138, p. 152 

Slips, vessels entering or leaving, § 147, p. 165. 
Risk of collision, 

Assumption that other vessel will comply with 
rules of navigation in estimating, § .33, n. 84 
Avoidance of ns necessary to escape liability, f 11 
Dc»fined, f 2, p. 13 

Immediate danger distingnlshed from, § 2, p. 14 
Rules and regulations with respect to, § 27 
Rivers, 

Ascending vessels, passing regulations, § 138, p. 
152 

Becalmed vessels, requirements as to meeting or 
passing, § 140 

Descending vessels, passing regulations, § 138, pp. 
152-355 

Drawbridges, fiassing regulations ns to, § ISO 
Floating boats, navigation in, § 341 
Fog or thick weather, discontinuance of naviga¬ 
tion, § 314 

Inland ruU*s governing navigation of, § 26 
Narrow (‘haiiiiel defliic*d as deejier part of river, f 

2, p. 12 

Navigation on, §8 336-342, pp. 350-359 
Passing regulations in respect to, §§ 137-142, pp. 
151-159 

Sailing vess(*ls, navigation in, § 340 
Speed of vf»Hsels navigating, § 128 
Starboard huiul rule, applicability to navigation 
ill, §§ 48, 137 

Roadstead, defined, § 2, p. 14 
Rowboats, 

Fog signals required by, § 118, p. 127 
Larger vessels us required to change speed or 
course to avoid, § 54 

Rule of sight, fog, application of to steam vessels, f 
123, p. 129 

Rules aiMl regulations, 

Burden of proving breach, § 168, p. 189 
Great Lakes and coinief'tiiig and tributary waters, 
origin, § 22 

Narrow channel navigation, § 1.30 
Prevention of eoHision, §§ 22-35, pp. 27-34 
Application, § 24 
Congressional regulations, § 24 
Construction, f 28 

Customs and usages as sulMirdinate to, f 32 
Local regulations, § 30 

Maritime law as applicable to cases not 
covered by, 8 23 
Origin, f 22 

Private authority establishing, f 31 
Right to assume compliance wdth, f 33 
Bupervislng inspectors adopting, § 28 
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Rules and rejirulntions—Continued, 

Prevention of collision—Continued, 

Vessels to which applicable, 8 27 
Violation, 8 34 
Waiver, § 

River navifration, § 13fi 
Passing:. 8 138, p. 153 

SailiiiK vessels mec^tin^ or orossinji:, §§ 3r>-43, pp. 
31-37 

St. Marys River, navigation in, 8 151 
SiKH'ial circumstances justifying or excusing de- 
I)arture from, 8 154 

Violation of as affecting weight of evidence, 8 
170, p. 196 
Running free, 

Closi'-hauled vessels as having right of way, 8 
Defined, § 2, p. 14 

Keeping out of way of other vess(ds, duly of, 8 *^8 
Safe precautions, steam vessel re«iaired to avoid col¬ 
lision with sailing v(»ssel, 8 51 
Sail vessels, employmtait of term, 8 2, p. 17 
Sailing free, employment of t(*rm, 8 2, p. 17 
Sailing vessels. 

Anchorage grounds, care nv]aired w’hen entering, 
8 79 

Anchoring of on failure of wind in crowded chan¬ 
nel or river, § S3 

Burdened and i)rivil(*ged vessels, resiKM-tive 
duties of to avoid collision, § 43 
Close-hauled vessels, ante 
Crossing, 88 3(5-43, pp. 34-37 
Defined, § 2, p. 11 

Fishing boats as privileged vessels in respect to, 
§ 53 

Fog or thick weather, 

Control in, § 113 

Signals, method of giving, § 118, p. 124 
SiMHHl, § 122 

Hell (late, passing regulations in re.spect to, 8 
142, p. 159 

Lights, reciuirements as to when under way, 8 
t»4, p. iM) 

Torch lights, requirements on Great Lak(\s, 
8 98 

Lookout to prevent collision with, § 107 
Meeting, 88 36-43, jip. 34-37 
Narrow channels, navigation in, § 134 
Privileged vessels, duty of holding coursi', 8 43 
River navigation, 8 140 

Running free, <luty to keep out of way, § 38 
Steam vessels, 

Duti(»s of sailing vess€*ls in respect to, 8 52 
Maheuvers of not to lie embarrassed, 8 52 
Overtaking steamer, duty of keeping out of 
way, § 57, p. 49 

Presumiition as to fault in case of collision, 

§ 168, p. 186 

Tug and tow. 

Crossing or approaching, duty to avoid, § 
(53, p. 00 

Heavy tow encumbering tug, liability for col¬ 
lision, § 63, p. 57 

Sails, lights obscured by, liability for collision ns af¬ 
fected by, § 96 

St. Marys River, special regulations for navigation 
In, § 151 

Salvage, damages as IncludJiig, 

Costs of defending suit for, 8 198 


Salvage, damages as Including—Continued, 

Expenses incurred in unavailing attempt at, 8 
190 

Money paid for services, § 198 
Sandbanks, collision with as not within definition of 
term, § 1 

Scout vessels, duty of sending them when approach¬ 
ing mooring place, 8 78, n. 16 
Scows, 

Anchoring, care required, § 83 
Dredges mooring alongside, liability for collision 
as result of, § 85 

Mooring of, care required, 8 78, n. 16 
“Ves.s('r’ as iiududing, 8 2, j). 16 
Seaman, imputed negligence as to, 8 14 
Seamanship, reference of questions relating to, 8 ^71 
Secretary of War, local regulations by, binding ef¬ 
fect of, 8 30 

Seeing distance, fog, steam vessels as required to be 
aide to stop within, § 121, p. 129 
Settkunent, offer of as affecting allowance of costs, 
§ 174 

Sheer, defined, § 2, p. 14 
Sheering, 

Narrow channel navigation, § 133, p. 144 
Overtaking vessel as not required to anticipate, 
§ 57, p. 52 

Speed resulting in, liability for collision, § 128 
Sheltered rec<\ss, harbor as, 8 2, p. 11 
Shifting position, aiichoi’cd vessel, duty of to avoid 
collision, § 82, p. 71 

Shifting winds, steam vessel to allow for in resj)cct 
to sailing vessel, 8 51 
Ship, (lefined, 8 2, p. 14 
Ship ehannel, (k'fincd, § 2, p. 14 
Short blast, defiu<»d, § 105, p. 192 
Side lights, 

Location, § 96 
Motorboats, 8 94, p. 92 
Pilot vessels, § 91, ji. 91 

Steam jiilot v(‘ss(»ls, 8 94. p. 92 
Small v(*ss(*ls, § 91, p. 92 
Steam vessels under way, § 94, p. 89 
Vessels in tow, § 94, p. 91 
Signals, 

Burden of proof as to giving of, 8 168, p. 190 
Confusing signals, danger or alarm signals re¬ 
quired in case of, § 106, pp. 108, 110 
Cross signals, 

Danger or alarm signals retpiired in case of, 

8 106, p. 110 

Prohibition against, 8 10(5, p. 108 
Danger signals, ante 

Ikdonatiiig signals, vessel re(piiring assistance, 
use to attract attention, 8 106, p. 110 
Distress signals, 

Assistance, giving in case of need of, § 10(5, 
p. 110 

Grounded vessels, fog or thick weather, 8 

118, p. 126 

Drawliridge passing, liability as dependent on 
giving of, 8 139 

Misunderstood signals, stopping and reversing 
fn case of, § 106, p. 109, n. 10 
Negligence in respect to, lialnlity for conse¬ 
quences, 8 152 

Overtaken vessel’s duty of maintaining course 
and speed as dependent on giving of, 8 58 
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Signals—Contlniiod, 

Ovortaking vessel desiring to pass, § 57, p. 50 
Passing signals, ante 

Privileged vessels us not excused from ina'tteii- 
tion to, § 4G 
Sound signals, post 

Tug as i-eqnired to signal tow of approach of ves- 
std, § (il 

Vessels at rest as not required to give signal near 
iM'iid in channel, 78 
Visible signals, §§ 0;i-102, pj). 88-101 
Siren, 

(bourse in(licat(‘d by signals on, § 105, p. 102 
Fog signals given by, § 116 

Steam vessels under way, S 118, p. 124 
Skag, defined, § 2, p. 14 

Skiifs, larger vessels as required to change spe<'d or 
course to avoid, § 54 

Skill, presuiuplions as to want of, § 168, p. 184 
Slanting courses, steam vessels, starlM)ard hand rule 
as applicable, § 48 
Slips, 

Ai)proaching, care required, § 147, pp. 162-165 
Ferryboats, rules a[)plicab]e to when entering or 
leaving, § 140 

Leaving, care re(|uire<], § 147, pp. 162-165 
Moored v(*ssel obstructing, liability for collision, 
§ 80, p. 82 

Projecting vessel’s liability for damages, § 80, p. 
82 

Right of way of vessels entering or leaving, § 147, 
p. 165 

Special circumstances justifying departure from 
rules on ent<*ring or leaving, § 154 
Spe<K] of vessels api^roaching or entering, § 128 
Sloop yachts, lookout, S 107 
Slowing, 

Overtaken vessel, justification for in case of dan¬ 
ger of collision, S 78 

Steam vess(*l as re<|Uirt*d to in order to keep out 
r»f way of sailing vess(»l, § 51 
Small vessels. 

Distinction in respect of rules of navigation as 
to largo vessels, § 54 
Fog signals, § 118, p. 127 
Lights, requirements as to, § 94, p. 92 
Masthead lights, § 94, p. 92 
Side lights, § 94, p. 92 

Wharf, protection when approaching, § 147, p. 
168 

Smoke, lights obscured by, liability for collision as 
affected by, § 96 

Snow squall, vessel enccaintering in harbor, fault in 
failing to land when opt*ration is perilous, 8 114 
Solicitation of witn(*sses, weight of evidence as af¬ 
fected by, § 170. p. 196 
Sound signals, 88 103-106, pp. 101-110 
Answer, 

Failure to gi\e, § 106, p. 105 
Signaling vessel obligated to await, § lt)0, p. 
106 

Simultaneous signals not e<iuivalent to, 8 100. 
p. 107, n. 90 

Bend, vessels approaching, § 105, p. 103 
Burden of proof as to giving of, 8 168, p. 190 
Cotirse agiwd on by exchange of, compliance 
with, § 106, p. 109 

Cross or confusing signals, § 106, p. 108 


Sound signals—Continued, 

D(‘pai*ture from rules, co-operation in maneuvers, 
8 106, p. 107 

Distance at which to be given, § 104 

Failure to give or alls^ver, effect of, § 106, p. 105 

Fog, 

Failure to give as rendering vessel liable 
for collision, 8 115 
Failure to hear signals, § 119 
Mistakes ns to location, § 119 
Rt)vvl)oat, 8 118, p. 127 
Small vessels, § 118, p. 127 
Waterworks crib, § 118, p. 127 
Giving and aiisw(M‘ing of. 8 106, pp. 105-110 
Means of giving, 8 11<» 

Nect*ssit.v and snfliciency, § 103 
Mt*efing vesseds, 8 105, p. 102 
Moc»red vessels, 8 305, p. 104 
(Jvertaking vessels, § 105, p. 104 
Uepotilioii on failure to niiswer, § 106, p. 107 
SiiniiltaHeous signals as not equivalent to answer, 

8 106, p. 107. 11. iW) 

Time for giving and answering, 8 103 
Sounds, coast waters as Including, § 2, p.' 10 
Special <‘ir<Ministan(‘(‘s, departure from rules justified 
or excused by. § 154 
Special detail, lookout, 8 lOR. P. 112 
Spe<*ial lookouts, steamer passing from narrow spa(*e 
between two vessels, § 107 
Speculative damages, allowanct^ of, § 196, p. 222 
S[iee<l, 

Allf'gation as to in lilud, 8 163 
Anchored vessel, vessel approiudiing, § 81, n. 32 
Danger signal requiring slackening of, § 106, p. 
110 

DeiiiH'd, 8 128 

Evidence as to, weight and snfficioncy of, § 170, 
p. 193 

Fireboats, 8 128 

Fog or thick w(*ather, duty to slacken, § 124 
Harbors, § 128 

Lookouts, iminher as determined hy, § 108, p. 
113 

Narrow channels, § 128 

Slackening of in, 8 133, p. 144 
Overtak(‘n vessid, duty of maintaining, § 58 
Overtaking vessids, 8 67, p. 50 
IMcrs, iiavignlion near, § 146 

Rules and n^gnJations respecting collision as af- 
fc'cted l)y si)eed of V(‘ss(d, 8 27, ii. 47 
Steam vessels, circumstances n^qniring slnckening 
of, 8 49 

Keeping out of way of sailing vessel, § 51 
Tug with tow, slackening of to avoid collision, { 
63, p. 59 
Stakehoat, 

Barges and s'-ows moon»d to, care required, § 83 
Lialiility for damage in collision of third vessel 
with v(*ssfd iiiiMired to, § 78 
Standing i)y, 

Burden of jiroving failure ns to, 8 168, p. 192 
Duty after collision, 8 166 

Starboard, steam v(»ssels im^ding end on as required 
tf» alter cours(» to, § 47 
Starlxmrd band rule, 

ranal navigation, applicaticm in, § 150 
Fog, appli(‘ution in, 8 12<> 

HarlK>r navigation, application in, 8 145 
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Starboard band rule—GontiRued, 

Narrow channels, application to vessels in, § 48; 
fS 133, p. 144 

Bends, vessels rounding, S 135 
Biver navigation, application in, 8 137 
Slips, application to vessels leaving, § 147, p. 165 
Steam vessels crossing courses, § 48 
Term employed, § 2, p. 17 
Tug with tow as subject to, § 63, p. 58, ■. .63 
Vessels at rest as not subject to, § 78 
Starboard passage, change of course after agreeing to 
as negligenc'e, S 11 
Starboard tack, 

Dedned, 8 2, p. 14 

Vessel on, sailing vessel on port tack required to 
keep out of way, 8 37 

Starboard to starboard passing, signals required, 8 
105, p. 103 

Statement, compliance with requirement for making 
of after (*ollision, 8 7^ 

Station, lookout, 8 108, p. 114 
Stationary vessels, 

Lookout, 8 107 

Rules applicable to, 8 85 

Striking of by moving vessel as not collision, 8 ^ 
Statutory regulations. 

Application of, 8 24 

Customs and usages as subordinate to, 8 32 
Steady c*ourse, dedned, 8 2, p. 14 
Steam lighters, starboard hand rule ns applicable to, 
8 48 

Steam pilot vessels, lights, requir(*ment8 as to, 8 6^* 
p. 92 

Steam vessel under steam, employment of terra, 8 2, 
p. 17 

Steam vessels. 

Burdened vessels, duty of taking notice of char¬ 
acter of cour.se of privileged vessel, § 45 
Crossing, §8 44-49, pp. 37-43 
Dc*flncd, 8 2, p. 15 
Fog or thick weather. 

Rule of sight, 8 121, p. 129 
Signals, 8 118, p. 124 

Hell (into, passing regulations in respe<*t to, 8 
142, p. 159 

Lights, requirements as to, 8 64, p. 89 

Masthead lights when under way, § 94, p. 89 
Range lights when under way, § 94, p. 89 
Side lights when under way, 8 94, p. 89 
Meeting, 88 44-49, pp. 37-43 

End on, duties of respective vessels, 8 47 
Narrow channels, meeting sailing vessels in, 8 
134 

Overtaking other vessels, duty of kcK^ping out of 
way, 8 57, p. 50 

Presumption as to fault In case of collision with 
sailing vessel, 8 ^08, p. 186 
Privileged vessels, duties of to avoid collision, 8 
46 

Reversing, circumstances requiring, 8 49 
Keeping out of way of sailing vessel, 8 51 
River navigation, compliance with rules and regu¬ 
lations, 8 136 

Sailing vessels in danger of collision with, duty 
of keeping out of way, 8 51 
Seeing distance, ability to stop during fog or thick 
weather, 8 121, p. 129 
Siren, fog signals given by, 8 118, p. 124 


Steam vessels—Continued, 

Speed, 

Fog, 8 121, pp. 128-138 
Slackening of. 

Doubt as to proximity, character, course, 
or navigation of another vessel, 8 49 
Keeping out of way of sailing vessel, 8 51 
Stopping, 

Doubt as to proximity, character, or course 
of another vessel, 8 49 
Keeping out of way of sailing vessel, 8 51 
Whistle, fog signals given by, 8 118, p. 124 
Steamboat, defined, 8 2, p. 15 
Steamboat channel, defined, 8 2, p. 15 
Steamer, defined, 8 2, p. 15 

Steamer carrying sail, employment of term, 8 2, p. 17 

Steamship, defined, § 2, p. 15 

Steerageway, 

Inability to maintain as excuse for excessive 
spe(»d in fog, 8 121, p. 131 
Narrow channels, duty of maintaining in, 8 lJi3, 
p. 144 
Steering, 

Care and foresight necessary as resi)ects liability 
for colli.sion, 8 H 

Lights for purpose of, steam vessels when towing, 
8 94, p. 90 

Tows, tug’s Ihibility to direct so as to avoid col¬ 
lision, 8 61 

StfH'ring gear, a(*cideiit to. rendering inoperative ns 
excuse for collision with anchored vessel, 8 81, n. 
32 

Stern, lookout stationed at, 8 108, p. 115 
Stern lights, 

(Crossing courses, vessels on, 8 97, n. 68 
Loeation of, 8 96 
Overtaken ve ssel, § 07 

Pinnacle light removed and used for as insuffi¬ 
cient, § 07, n. 75 

Stern passing, single blast of vessel as indicating, 8 
105, p. 103, n. 46 
Stipulations, 

("ross-actions, effect of, 8 172 
Interest, date from which allowed, 8 170 
Stopping, 

Alarm signal requiring, 8 106, p. 110 
Burdened ve.ssels, circumstances requiring, 8 49 
Danger signal requiring, 8 166, p. 110 
Fog or thick w^eather, duty on bearing signal or 
sighting vessel, § 124 

Narrow channels, ability as to, § 133, p. 144 
Overtaken ves-sel, duty in respect to facilitate 
passage, 8 58 

River navigation, ascending steamer as required 
to, 8 138, p. 153 

Signals disregarded by approaching vc8.se], duty 
of, 8 12, n. 64 

Steam vessels, circumstances requiring, 8 49 
Keeping out of way of sailing vessel, 8 51 
Tug with tow, necessity of to avoid collision, 8 
63, p. 59 

Stores, damages recoverable for loss of, 8 205 
Storms, 

Anchored vessels as required to anticipate, 8 82, 
p. 71 

Collision due to sudden storm, liability, | 
82, p. 72 
Defined, 8 2, p. 15 
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Storms—Continued, 

Moored vessels, seen ring to protect against, | 90, 
pp. 83, 84 

Stranding, collision resulting in, 

Liability, § l^H, n. 25 
Presumption us to, ^ 182, p. 212 
Structure, defects in ship as negligence, $ 9 
Submarine structures, anchored vessels failing to ob¬ 
serve pilotage rules Intended to protect, liabili¬ 
ty, § 85, n. 49 
Submarines, 

Fog or thick weather, moderate sr)eed, 8 121, p. 
131 

Uules of navigation respecting collisions as ap¬ 
plicable to, 8 -7 

Steamer overtaking on surface, duty of keeping 
out of way, § 57, p. .50 

Submerged vess(4, tug towing, sufficiency of sig¬ 
nals indh'uting presoiK'e, § 93 
Subrogation, joint negligence warranting, § 180 
Subsequent conduct and injury, 

Burden of proof as to, § 182, p. 212 
Liability for, § 150 
Suction, 

Ov(*rtaking vessel to anticipate danger of, 8 f>7, 
p. 50 

Spi»ed of vess«»ls causing, liability for resulting 
collision, 8 1-^8 
Term employed, 8 2, p. 17 

Sudden appearance, liability for resulting collision 
in cas<' of sudden ar)pearanee in unlawful posi¬ 
tion, 8 34 

Sudden storm, anchored vessel as not liable for col¬ 
lision resulting because of, 8 82, p, 72 
Suffering, crew meiiiiiers, damages r(»coverable for, 8 
210 

Sunken vessels, care required to prevent collision 
with, 8 

Supervising inspectors, rules respecting collision 
adopted by, 8 -0 

Supplemental rdeadings, allowance of, 8 ^80 
Surv(*y, damages as including cost of, 8 
Total loss, 8 191 

Suspicious circumstances, evidence closely examined 
in case of, 8 170, p. 19r> 

Swell, speed of vessel causing, liability for collision, 
8 128 
Tack, 

Beating out of by sailing vessel when steam ves¬ 
sel approaches, 8 52 

Port tack, vessed on as n'quired to keep out of 
way, 8 37; 8 43, n. 18 
Starboard tack, detined, 8 2, p. 14 
Tacking, sailing vessels, diligenct' of approaching ves¬ 
sel to avoid vessel during, § 42 
Tall end of tow, duty of tug to protect from Injury, 
8 63, p. 58, n. 69 

Tampering with witnesses, weight of evidence as af¬ 
fected by, 8 170, p. li)6 

Tandem tow, tug as required to k(*ep straight Ixdiind, 
§ 61 

Telegraph cable vessels, lights, leciuirements as to, f 
95 

Tempest, securing moored vessels to protect against, 
8 90, p. 83 

Tender, costs as affected by making of, 8 174 
Test borings, vessel engaged in making, duty to keep 
out of way of, 8 85 


Thick weather. Pog or thick weather, ante 
Third vessels, 

Joint liubjlity with tug for injuries to tow, 8 76 
Tug’s liability for injuries to by tow, 8 75, p. 64 
Tide, 

Allegations as to in libel, 8 163 
Narrow channel navigation, consideration of ef¬ 
fect. 8 133. p. 144 

Negligence in not making due allowance for, § 11 
Overtaking vessel to anticipate effects of, 8 57, 
1). 59 

Tug falling to hold head against after agreed sig¬ 
nal, 8 6^1> P- 58, n. 76 

Tiller rope, itreaking of as affecting liability for col¬ 
lision, 8 9 

Timely precaution, steam vessel to avoid collision 
with sailing vessel, requirements as to, 8 51 
Tolls, river navigation, passing requirements, 8 138, 
p. 154 

Torch liglits, exhibition of, duty in respt»ct to, 8 98 
I’ort, action for damages occasioned by collision as 
adion of, 8 157 
Total loss. 

Damages recoveralde for, 88 187-193, pp. 216- 
219 

(’argo, 8 201 
Defined. 8 188 

Freight earned at time of, damages as Including, 
8 192 

Market value as measure of damages In case of, 
8 189 

ProspcH'tivc profits as not recoverable in case of, 
8 193 

Survey, cost of recoverable In case of, 8 101 
Tow, 

Arranging of, duty of tug, 8 67 
Care recpilred of, 8 62 
Casting off, care required of tug, 8 70 
Grossing course of other vessels, duties, 8 63, pp. 
57-60 

Damages, relation to tug as respects liability 
for, 8 72 

Eiicumhrance of vessel by as affecting liability 
for collision, 8 63, p. 57 

Equipment and fdiysical condition, duty In ro- 
six»ct to, 8 64 

Fastenings, tug’s duty in resp(H't to, § 09 
Fog signals, requirements as to, 8 118, p. 125 
Joint lial)ility with tug for damages in collision, 
8 76 

Landing, care required of tug, 8 70 
Length of, degree of care on part of tug us affect¬ 
ed by, § 68 

Liability for injuries to, 

Other tow, 8 73 
Third vessel, 8 75, p. 66 

Lights, requirem('nts as to when being towed, 8 
94, p. 90 

Proper lights not carried, effect on llubilily 
for collision, 8 162 

Tovsdiig ligiits not carried on tug, tow’s lia¬ 
bility, 8 75, p. 66 
Lookout, 8 167 

Making up, duties in respect to, 8§ 65-69 
Meeting other vessels, duties, 8 63, pp. 67*-60 
Mooring of by tug, care required, 8 ^ 
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Tow—Continued, 

Overtaken vessel engaged In picking up, duty 
of overtaking vessel to keep out of way, § 57, 
p. 50 

Part of towing ship, status as, § 2, p. 14 
Presumptions as to fault in collision, § 168, p. 
192 

Separate vessel from tug as respects liability for 
damages in collision, § 60 
Tandem, tug as required to keep straight be¬ 
hind, $ 61 

Third vessels, liability for injuries to or by, § 
74 

Tow’s liability, § 75, p. GG 
Tug’s liability. § 75, p. G4 
Tug as required to keep umh'r control, § G1 
Towage, damages as inclndiiig cost of, § 200' 

Towing lights, tow’s liability for fault of tug in not 
carrying, § 75, p. 66 

Towing vessels, fog signals, manner of giving, § 118, 
p. 125 

Trespass, n^rncdy for collision by action of, § 157 

Trial, actions for damages, § 171 

Tribord, defined, § 2, p. 15 

Tripod, emidoymeiit of term, § 2, p. 17 

Tug and tow, employment of term, § 2, p. 17 

Tugs, 

Arranging tow, duty in respect to, § 67 
Canals, pilotage of steamer through, § 150 
Care required of, § 61 
Casting off tow, care required, § 70 
Co-operation of in movement of sbif), duty to obey 
(U’ders of one in control, § 11 
Crossing course of other vessels, duties, § 05, pp, 
57-00 

Damages, relation to tow as resjiects liability for, 
§ 72 

Dt^sertion of tow, liability for resulting collision, 
ft 70 

Equipment, duty in respect to, $ 64 
Fastenings of tow, care required in respect to, 
ft 60 

Fog signals, requirements as to, § 118, p. 125 
Getting underway with tow, care required, § 66 
Harbor navigation, regulations as to, § 145 
Joint liability with tow for damages in collision, 
§ 76 

Landing of tow, care required, § 70 
Length of tow, degree of care as affected by, § 68 
Lights, requirements as to when towing, § 94, p. 
00 

Towing lights, failure to carry, 

Liability for collision as affected by, § 
102 

Tow’s liability for fault of tug, § 75, p. 66 

Lookout, 

Necessity of keeping for tow, § 108, p. 113 
Prevention of collision with, $ 107 
Making up tow, duty in respwt to, §§ (i5-(59 
Meeting other vessels, duties, § 63, pp. 57-60 
Mooring of tow, care required, §§ 70, 88 
Narrow channels, precautions nec'essary in navi¬ 
gation of, § 133, p. 143 

Obstruction of channel with long and unwieldy 
tow, liability for collision resulting, § 132 
Physical conditions, duties in respect to, § 64 
Presumption as to fault in collision while having 
vessel in tow, 1168, p. 102 


Tugs-Continued, 

Rules of navigation respecting collision as ap¬ 
plicable to, § 27 

Separate vessel from tow as respects liability for 
damages in collision, § 60 
Starlioard side rule, appli(*ation in narrow chan¬ 
nels, § 133, pp. 145, 148 

Third vessel, liability for injuries to, § 75, p. 64 
Tow as bound to follow guidance of, § 62 
TTiiavoidaide accident, dehned, § 2, p. 15 
Under sail, defined, § 2, p. 15 
Under way, defined, § 2, p. 16 

Underwriters, right to sue for loss after making pay¬ 
ment of, § 160 

United States, inter€»st on damages recoven'd against, 
§ 179 

Unmanag(»able vessel, inevitable accident as result of 
collision with, § 15 
Unsenw(»rthlneBS, 

Presumi)tion as to, § 168, p. 185 
Vessel out of control and adrift by reason of in¬ 
ability to let go anchor, § 83 
Unwieldy tow, degree of care required of tug in case 
of, § (>1 

Vacillating course, passing agreement with vessel on, 
ascertainment of proper movement before agree¬ 
ing on, § 105, p. 103 

Valve stem, breaking of as affecting liability for col¬ 
lision, § 9 

Vapor bank, care required of vessels in, § 112 
Variance, actions for damages, § 167 
Vessel, 

Defined, § 2, p. 16 

Liability for damages residting from collision, S 
161, p. 178 

Ship as equivalent to, § 2, p. 14 
Vessel stopped and having no way upon her, employ¬ 
ment of term, § 2, p. 17 

Vessel when at anchor, employment of term, § 2, p. 17 
Vigilance, 

Tiookoiit, I'eqiiirenients as to, § 108, p. 116 
Necessity of to avoid liability for collision, § 7 
Visibility. Fog or thick weather, ante 
Visilde, defined, § 2, p. 16 
Visible signals, 9;i-102, pp. 88-101 
Vision, lookout, requirements as to, § 108, p. 112 
Wages, damages as including while vessel is undergo¬ 
ing repairs, § 200 
Waiver, 

Privileged vessels, right of, S 46 
Rules of navigation, § 35 
War vessels. 

Fog or thick weather, recpiirements ns to moder¬ 
ate speed, § 121, p. 131 
Lights, 

Masthead lights when under way, require¬ 
ments as to, § 94, p. 89 
Suspension of rules requiring, § 93, n. 90 
Starboard hand rule as applicable to, § 48 
Violation of laws of navigation, discretion of 
commanding officer as relieving from liabil¬ 
ity for, § 34 

Warps, obstruction of channel with, 

Liability for collision, § 132 
Temporary use of, $ 89, p. 81 
Wartime convoy, course and speed, duty of main¬ 
taining, 8 58, n. 53 
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Watchman, moored ve^ssels, failure to maintain as af- 
fectinj; liability for damage, § 00, p. 84 
Waterworks crib, fog signals, requirements as to, § 
118, p. 127 

Ways, care requiied in sliding vessel from, § 129 
Weather conditions, 

Oar(‘ as affected by, §§ 111-120, pj). 318-139 
Tug as charg(*able with knowledge of, § 01 
Western rivers. 

Lights, 

Flaro-np lights oii open boats, § 98 
Sailing i)ilot vessels, § 94, p. 92 
SI (‘am v(‘ssels when towing, § 94, p. 90 
Navigation on, rules and r(*gulations in respect 
lo, § 27, n. 38; § 142, p. inr> 

Tassiiig regnlj;ti(ms in, § 138, p. 333 
Passing signals, distance at which to be given, S 
304 

Sonnd signals, vessels approaching liend, § 105, p. 
103 

Wharfage, damages as including cost of, § 200 
Wharves, 

Care ri'qnired in approaching or leaving, § 147, 
pp. 302-305 

Projecting beyond end of, vessel’s liability for 
collision as result of, § 89, p. 82 
Whe(‘l of sailing \essol, lookout stationed at as in im¬ 
proper p(jsitioii, § 108, p. 315 
When in sight of (‘ach other, eiiijiloyment of term, § 2, 
p. 17 

Whistle, signals givcni by. 

Course indicated, $ 105, p. 102 
F'og signals, § 130 

Steam vess(‘ls under way, § 118, p. 124 
Modoc whistle, steamer with raft in tow, require¬ 
ment as to during fog, § 118, p. 125, n. 42 
Willful collision, cx(*inplary damages as recoverable 
for, § 178 
Wind, 

All(‘gat ions as to in libel, § 1G3 


Wind—(Vnitinued, 

Keeping out of way as dependent on direction 
of, duty of vessel running free, § 38 
Negligence in not making due allowance for effect 
of, § 11 
Wind aft. 

Defined, § 2, p. 16 

Sailing vessel having ns required to keep out of 
way of other vt'ssel, § 36 

Winding channels, starboard hand rule as inapplica¬ 
ble to vessels in, § 48 
Witness('s, 

Cn‘dibility as jifrect(‘d by interest, § 370, p. 194 
Fees allowable ns costs, § 174 
Im] teach men t. giving contradidory statements, § 
370, p. 305 

W(‘ight of evidence as affected by. 

Interest of, § 170, p. 394 

Disinterested witness(‘s, § 170, p. 193 
Solicitation of, § 170, p. 396 
Tamp(‘ring with as affecting weight of evi¬ 
dence, § 370, ]). 396 

Words and phrases. Delinitions, ante 
Work vessels, rules applicaible to, § 85 
Wrecking vessels, care required to avoid collision, § 
85 

Wrong lights, prohibition against, § 09 
Yacht club, rules of as binding on na'inbers, § 32, n. 
74 

Yachts, 

Hange lights when und(*r way, § 94, p. 89, n. 97 
Sloop yachts, lookout, § 307 
Yards, moored vessels, duty of keeiting out of way, S 
91 

Yawing, 

Excessive allowance for by vessel r(*(|ulr(*d to give 
way, § 43 

Steam v(*ssel as required to allow for in respect 
to sailing vi‘ss(‘l, § 51 

Yawls, steamers or sailing vess(*Is as required to 
change si)i*ed or course to avoid, § 54 
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Abandonment of railroad, 

liranch line, power of Congress to authorize, 
§ 78, p. 405 

Interstate Commerce Commission as having pow¬ 
er to authorize, § 342, p. 512 
Spur tracks, etc., jm-isdiction over, § 78, p. 
406 

Al)solute power, regulation by Congress, § 6, p. 262 
Accounting, 

Action for, preliminary resort to Interstate Com¬ 
merce Commission as necessary, § 147, p. 
548 

Order of Interstate Commerce Commission, 
Affirmative order, status as within statute 
relating to Jurisdiction of court to an¬ 
nul or enjoin, § 348, p. 557, n. 47 
Carrier’s right to maintain action to enjoin, 
^ 148, p. 558, n. 55 

Accounts of carriers. Interstate Commerce Commis¬ 
sion as authorized to require, § 142, p. 510 
Acetylene gas plant, labor furnished under contract 
for installation as interstate, § 26, p. 306, n. 
32 

Actions. Interstate Commerce Commission, post 
15 C.J.S.—76 


Acts constituting coinmeree, gS 18-33, pp. 278-323 
Adequate rem(‘dy at law, jiiris(lictii)ii to enjoin en¬ 
forcement of rei)arati(Mi award as affected by, § 
148, p. 555 

Administrative board, Interstate (Vmiinerce Commis¬ 
sion as, § 141 

Administrative discretion. Interstate (V)nimerce Com¬ 
mission, rt'sort to before proceeding in court in 
case involving, H 147, p. 544 
Administrative (piestions, Int(*rstate Commerce Com¬ 
mission, determinutiun of, § 343, p. 519 
Adulterated foods. 

Forfeiture, law’ relating to as affecting original 
package dcK'triiie, § 28, p. 331 
Prohibitory legislation in rt?spect to, validity, ( 
65 

Advertising, 

Interstate commerce as not including billboard 
advertising, § 32, p. 319 
License tax on distributor of, § 115 
Regulations, 

Local, validity of, § 68, p. 389 
Municipal, not burden on interstate com¬ 
merce, f 98, p. 448 
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Advertising—Continued, 

Regulations—Continued, 

State, not burden on interstate eoinmeroe, | 
08, p. 448 

Sale of as interstate commerce, | 32, p. 310 
Affidavit, admissibility, action to enjoin order of 
Interstate ('oininerce Commission, § 148, p. 502 
Affirmative order. Interstate Coninicrce Commission, 
jurisdiction of court in suit to enjoin or annul 
us dei)endent on existence of, S 148, p. 556 
Agencies of commerce, §§ 34-53, pp. 324-360 
Agents, 

License tax on, power of state or municipality 
to impose, § 115 

Sales by, character as interstate or intrastate 
c'ommerce, $ 27 

Agricultural Adjustment Act, validity, § 85, p. 427; 
S 94 

Agricultural production, control under commerce pow¬ 
er, § 32, p. 321, n. 91; S 98, p. 448 
Agricultural warehousemen, state law regulating as 
not interference with interstate commerce, { 98, 
p. 448 

Air transportation, commerce as emit racing, § 23, p. 
283 

Aircraft, 

Intrastate operation, state regulation of, § 45; | 
98, p. 448 

Motor fuels used by in interstate commerce as 
suiOect to slate tax, § 112, p. 470, n. 93 
Ports of entry when crossing international bor¬ 
der, p(»wer to establish, § 136 
State compensation act as not applicable to em¬ 
ployee engaged in interstate commerce, § 
98, p. 449 

Alaska, jurisdiction of Interstate Commerce Commis¬ 
sion with respect to railroad rates in, ( 142, p. 
50o 

Aliens, federal government’s power to exclude, ex¬ 
clusiveness of, I 70 

Alterations, making of in state wherein sale was 
made as affecting interstate character, § 27 
Ambiguities, order of Interstate Commerce Com¬ 
mission, amendment to remove, $ 145, p. 539, n. 
63 

Amendment, 

Order of Interstate Commerce Commission, § 145, 
p. 539, n. 63 
Pleadings, 

Interstate Commerce Commission, proceed¬ 
ings before, § 145, p. 530 
Reparation awards, actions on, { 148, p. 561 
Amusements, 

Moving picture films, post 
Radio, post 

Animals. Live stock, post 

Annulment, orders of Interstate Commerce Commis¬ 
sion, § 148, pp. 551-575 

Answer, proceedings before Interstate Commerce 
Commission, § 145, p. 531 
Anti-trust laws, 

Court proceeding involving violation of, prior 
resort to Interstate Commerce Commission 
as not necc*ssary, § 147, p. 550 
Regulation of contracts and combinations in 
restraint of interstate or foreign commerce 
by, I 19 

State’s power to enact, 1138 


Appeal, Interstate Commerce Commission, proceed¬ 
ings involving orders of, § 148, p. 573 
Arbitrariness, Interstate Commerce Commission, 
Court’s interference with order as dependent on, 
H 148, p. 505 

Injunction suspending order in case of, | 148, 
p. 572 

Arsenic, state legislation prohibiting use of as spray, 
validity, S 68, p. 390 

Articles of commerce, determination of for purpose 
of regulation, § 17 

Articles of incorporation, fee for filiiig of as not bur¬ 
den on interstate commerce, § 118, p. 482 
Ash pit, interstate commerce, character as instrument 
used in, § 40, n. 53 

Assets, privih‘ge tax on corporations measured by, { 
118, p. 482 

Assistant claim agent. Federal Employers* Liability 
Act as inapplicable to when returning to head¬ 
quarters, § 51, p. 347, n. 99 
Associations, 

I’ress, 

Federal regulation of, | 98, p. 460 
Operations of in diffenuit states as interstate 
commerce, S 31, p. 317 

Assumed name, state regulations respecting busi¬ 
ness under, inapplicability to interstate transac¬ 
tions, § 98, p. 449 

Assumption of risk, defense of, application to injuries 
to employee of railroad engaged in interstate 
or intrastate commerce, § 78, p. 415 
Attachment, interstate carriers, right of, i 139 
Attorney’s fees. 

Orders of Interstate Conimerce Commission, re¬ 
view of actions involving, § 148, p. 575 
Reparation award, grant of by court affirming 
order, $ 148, p. 673 

Automobile road, railroad employee Injured while 
inspecting as not engaged in interstate com¬ 
merce?, § 51, p. 340, n. 98 
Automobiles, 

Sf'e, also, Motor carriers, i)()st 
Certillcates of public convenience for operation 
in interstate commerce, jurisdiction of In¬ 
terstate Commerce Commission as to, 8 142, 
p. 507 

Inspection, validity of municipal ordinance re¬ 
quiring, 8 57, n. 64 

Instrumentality of commerce, character as, 8 45 
Interstate transportation by, § 23, p. 285, n. 77 
Regulation in respect to use of highways, 8 71, 
p. 302 
Tax, 

Local, while stored until delivery or sale, 8 
104 

State’s right to imix>se, use of highways in in¬ 
terstate commerce, 8 112, p. 470 
Noni’esidents, 8 109 

Theft, legislation relating to, validity as affect¬ 
ing interstate commerce, 8 68, p. 389 
Transportation into state for sale, license fees, 
8 112, p. 471, n. 2 
Aviation. Aircraft, ante 
Baggage, 

Destination to which checked as determining in¬ 
terstate character of transportation, 8 23, 
p. 287, n. 98 
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Baggage—OoRtlnued, 

Interstate passeiif^ers, law governing liability In 
respect to, S 95, p. 445 

Baiting, migratory birds, validity of federal legisla* 
tion prohibiting, § 63, n. 50 

Bakery goods, meaning of as required to be con¬ 
strued by Interstate Commerce Commission be¬ 
fore resort to courts, $ 147, p. 547, n. 56 
Baking powder, suiiject of interstate commerce with¬ 
in protection of constitution, § 17 
Bank deposits, moneys derived from interstate com¬ 
merce, taxation of by state, § 110 
Banking, state rcgiilatioiis as not interference with 
interstate commerce, § 98, p. 449 
Banking houses, business of as interstate commerce, 

§ 32, p. 320 

Barrels, bottles or packages placed in as original 
package for interstate transportation, { 28, p. 

310 

Baseball games, commerce aa not comprehending pro¬ 
viding of, § 32, p. 318 

Beauty culturists, occupation or li(*ense tax, power 
of state to impose, § 115, p. 477, n. 50 
Beer, 

Inspection fee discriminating against nonresident 
manufacturer, validity of law imjiosing, ^ 58 
Subject of interstate commerce within prot<*ction 
of constitation, § 17 

Belt raiiroad, Federal P^mployers* Lial)ility Act its 
applicaiile to, § 51, p. 341, ii. 73 
Berths and sleeping cars, state regulation respecting, 
validity, § 95, jt 443 
Billboard advertising, 

Interstate comm<»rce as not including, {| 32, p. 319 
Local legislation prohibiting, validity of, § 68, p. 

389 

Bills of excliange, commerce us not compr€»hending 
dealing in, § 32, p. 318 
Bills of lading, 

Atiproval by Interstate romiiierce Commission, 
power as to, § 142, p. 505, n. 80 
Conclusivoness as to character of transaction as 
intrastate or interstate, § 23, p. 287 
Interstate c*ommerce, federal law as governing, § 

92, p. 436 

Railroad not issuing, Safety Ai)plian<*e Act as 
a^plicalde to, § 40 

Bills receivable, proc(*e(ls of sales of imi)orted goods 
represented by, taxation l)y state, § 110 
Birds, 

Baiting of migratory liirds, validity of federal 
h'gislatioii prohil>iting, § t)3, n. 50 
Flight of wild fowl as interstate ccmimerw, § 33 
Protection of insectivorous l)irds, validity of 
federal legislatitm, § 66 

Blending, delivery of oil for as affecting character of 
transportation, § 25, j). 2ii6, n. 07 
Blue Sky Laws, validity of as affecting interstate 
commerce, § 88 

Boards of trade, state legislation in resjiect to, valid¬ 
ity as interference with interstate commerce, § 

63 

Boiler Inspection Act, 

Interstate ("ommerce Commission, authority un¬ 
der, § 142, p. 510 

Intrastate commerce, application to actions for 
death or injury in, § 78, p. 416 
Liability imposed and restrictions, § 40, n. 72 
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Bonds, 

Motor carriers, exclusiveness of federal regnta- 
tions respecting, i 71, p. 395 
Subject of interstate commerce within protection 
of constitution, S 17 

Booking companies, contracts made by as acts of 
interstate commerc*e, § 32, p. 318 
Bookkeeping, carriers, Interstate Commerce Commis¬ 
sion as aiithorirxKl to reqnire acmiiits, | 142, p. 
516 
Books, 

Obscene, punishment for depositing with carrier, 

§ 130 

Railroads, regulation respecting, S 78, p. 493 
Books and ])npers, compelling production of, proceed¬ 
ing before Interstate Commerce Commission, § 
145, p. 534 

Bottles, original packages, character as, § 28, p. 310 
Boundary waters, 

liridge across, power of Congress to regulate, I 
36 

Ferries operated on, local regulation of, fi 42 
Rates, § 95. p. 445 

Treaty provisions as affecting character of trans¬ 
portation on, I 23, p. 286, ii. 81 
Boxes, bottler or pa(*kages plac'cd in as original 
package for interstate transportation, | 28, p. 
310 

Brakenian, Federal Kmplfiycrs* Lialdlity Act as ap¬ 
plicable to. g 51, p. 352 
Branch Uimh;, altnndonmeut of. 

Interstate Commerce Commissioirs power ns to, 
f 142, p. 513 

Power of C\mgr(*ss to niithorisfits § 78, p. 405 
Brands, state regulations in respect to, validity of, 

• § 86 

Breaking, original packages, Interstate character lost 
by, § 28, p. 311 

Brick-burning equipment, lalior for installation of 
as interstate in character, § 26, p. 306, n. 32 
Bridges, 

Building or operation of ns net of interstate 
commerce, § 32, p. 318 
Instrumentality of coiiiiiierce, 8 30 
Navigable wat(*rs, power to construct, control, 
or regulate, § 75 
Railroad, 

Decree requiring coiistructif»u l>y ns not bur¬ 
den on interstate commerce, § 138, p. 
499, n. 4 

Munici]nil corporation’s iM)wer to regulate 
within city limits, g 78, p. 499 
Tnxatloii, state’s right as to part of bridge with¬ 
in limits of stale, g 109 
Broadcasting. Radio, jiost 
Brokers, 

License tax, iiowcr of state or municipality to Im- 
ix)se, 8 115 

Local husiiiOHs conducted by as not interstate 
eomrnerce, § 32, p. 319 

Brushes, license tax (»ii i)ors<)ns soliciting orders, 
validity, § 115, p. 477, n. 44 
Bucket shops, state laws relative to. 

Commission house engaged in interstate com¬ 
merce, applical>ility to, § 46, n. 29 
Validity of as burden on interstate commerce, 
I 60 
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Goncurrence of findings, Interstate Oommerce Oom- 
mission, reyiew in case of, 1148, p. 575 
Ooncurrent regulations, power of Congress and states, 
»| 18-15, pp. 280-275 

Condensing milk, labor for installation of machinery 
furnished under cfontract of sale as Interstate 
in character, { 26, p. 306, n. 32 
Conditional sale. 

Interstate character of transaction, I 26, p. 303, 
n. 16 

State law regulating retaking of articles, valid¬ 
ity of, H 85, p. 426 

Conditions, order of Interstate Commerce Commis¬ 
sion, effect of, S 145, p. 538 

Conditions precedent, court proceedings licfore resort 
to Interstate Commerce Commission, § 147, p. 
545 

Conduct of business, regulation of, §S 70-98, pp. 
400-451 

Conduct of persons, interstate commerce, power of 
Congress to regulate, § 54, p. 370, n. 18 
Conductors, Federal Employers* Liability Act as ap¬ 
plicable to, § 51, p. 352 
Congress, 

See also. United States, post 
Agencies and instrumentalities of commerce, 
power of regulation extending to, § 34 
Bridges over navigable waters, power to con¬ 
struct, control or regulate, § 75 
Constitutional provisions, power under, § 0, p. 2(J0 
Equipment and service of railroads, regulations 
in rc'spect to interstate commerce, § 78, p. 
403 

Perries, power of regulation as to, ( 42 
Gas and electricity, regulation of rates when 
sold in interstate commerce, § 85, p. 426 
Inspection laws, power to enact, § 57 
Interstate transporintioii of passengers, regula¬ 
tion of, § 95, p. 443 

License tax, imposition by as not relieving 
from local police regulations of state, § 113 
Monopolies, power to prohibit, § 133 
Navigable waters, regulation of obstructions in, 
§ 74 

Navigation, power to regulate, § 30 
Pilot laws, power to enact, § 53; { 134 
Power of regulation, S 6, pp. 260-263 
Delegation of, § 8 

Public highways, power to authorize or construct 
as means of communication between states, 
S 71, p. 391 

Punishment of offenses against commerce, power 
ns to, § 125 

Railroads, regulation of interstate commerce in 
respect to, § 78, p. 401 
Regulation, 

Action on subject as affecting state’s power, 
§ 15 

Concurrent power, §§ 13-15, pp. 269-275 
Failure to act as affecting state’s power, 8 14 
Nature of power, § 54, p. 369 
Stamp tax, power to levy, § 120 
Subjects of regulation, | 16 
Taxation of interstate commerce, exclusiveness 
of right, 8 101 
Telegraphs and telephones. 

Authority to aid in construction of across 
states and territories, 8 81, pp. 420-423 


Congress—Continued, 

Telegraphs and telephones—Continued, 

Exclusive right in respect to regulation of, I 
81, p. 421 

Transportation of goods from state to state, 
regulation of, 8 80 

Wharves, power of regulation as to, 8 44 
Connally Act, validity of, 8 138, p. 499 
Connecting carriers. 

Delivery of telegram to as act of interstate com¬ 
merce*, 8 31, p. 315, n. 25 
Interstate commerce. 

Liability as governed by federal law, 8 92, 
p. 439, n. 64 

Liability to initial carrier for loss or damage to 
goods, 8 92, p. 441 

Parties to proceeding to set aside order of In¬ 
terstate Commerce Commission, 8 148, p. 559, 
n. 55 

Connecting railroads, agency of interstate commerce, 
8 39, p. 326, n. 23 

Connecting tracks, Interstate Commerce Commission 
as having authority to require, 8 142, p. 512 
Conservation, fish and game, validity of legislation 
respecting, 8 66 

Consignee, reshipment by as affecting character of 
transportation as interstate or intrastate, 8 25, 
p. 297 

Consignment, shipment of goods from one state to 
another on as act of interstate commerce, 8 27 
Consolidation, 

Corporations, fee for filing papers incident to ns 
not burden on interstate commerce, 8 118, p. 
482 

Proceedings. Interstate Commerce Commission, 8 
145, p. 627 
Railroads, 

Power of Interstate Commerce Commission 
in respect to, 8 142, p. 513 
Regulation of, § 78, p. 402 
Shipments, interstate character of transportation 
as affected by, 8 25, p. 293, n. 44 
Constitutional provisions. 

Construction of, 8 5 

Commerce clause in federal constitution, 8 6, 

p. 262 

Intoxicating liquors, transportation or importa¬ 
tion of, 8 99 

Power of Congress under, 8 8f p. 260 
Construction, 

Amendment to Webb-Kenyon Act, § 99, n. 23 
Commerce clause of federal constitution, 8 P* 
262 

Complaint in proceeding before Interstate Com¬ 
merce Commission, 8 145, p. 531 
Interstate Commerce Act, 8 90 
Orders of Interstate Commerce Commission, 8 
145, p. 538 

Railroad, injunction against, court proceeding 
l)efore resort to Interstate Commerce Com¬ 
mission, 8 147, p. 550 
Rate tariffs, 8 143, p. 519 
Regulatory statutes, 8 56 

Rules and regulations adopted by Interstate 
Commerce Commission, 8 142, p. 508 
Tariffs or rules, prior resort to Interstate Com¬ 
merce Commission before court proceeding as 
necessary, 8 1^7, p. 646 
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Oonstniction—Continued, 

Webb-Kenyon Act, g 100 

Construction contract, interstate commerce as not 
Involved in, g 10, n. 48 

Construction work, railroad employi»e engaged in 
as within Federal Employers* Liability Act, § 51, 
p. 350 

Constructive delivery, interstate character of traiis- 
IM)rtation as terminated by, § 25, p. 202, n. 34 
Consuin<*rs, parth^s to proceeding to enjoin order of 
Interstate (Vannicrce Conmiission respecting 
rates, g 148, p. 559, n. 55 

Contagious diseases, exclusion of persons affected 
with, validity of state legislation in respect to, 
g 70 

Continuing pf)wer, regulation by Congress, | 0, p. 
201 

Continuity, 

Journey’, passenger’s right to break as rcsp('cts 
character of transportation as interstate or 
intrastate, g 25, p. 29G 

Movement, interstate character of transpr)rta- 
tion as affected by, g 25, p. 205, n. 58 
Transit, local taxation of articles as dependent 
on, g 104 

Continuous possession, necessity of as respects in¬ 
terstate cominerci', g 25, p. 295 
Contracts, 

Admissibility in evidence, proceedings before In¬ 
terstate Commerce Commission, g 145, p. 
532 

Dealings in as intrastate business, g 20, p. 300, n. 
84 

Form of as not dctcnniiiative of whether trans¬ 
action is commerce, g 18, p. 279 
Interstate and foreign commerce, eongressional 
regulation of when relating to, g IJ) 

Place of making as affecting character of trans¬ 
action as interstate or intrastate, g 20, p. 
302 

Regulation of as regulation of interstate com¬ 
merce, g 70 

Control of coinnicrce, power of Congress, g 54, p. 
369 

Control over, g 10 
Convict-made goods, 

Legislation proliibiting transportation of, valid¬ 
ity, g 08, p. 388 

Subject of interstate coiiinierce within protec¬ 
tion of constitution, g 17 

Cooked cereal food preparations, meaning of as 
determinable* i>y Interstate Commerce Commis¬ 
sion bcifore resort to court, g 147, p. 547, n. 50 
Co-ojKirative Marketing Act, validity of us not bui- 
deriing interstate commerce, g 85, p. 427 
Coordinator of transportation, court procetMling be¬ 
fore review of order, prior resort to Interstate 
Commerce Coiniiiission as necessary, g 14<, p. 
550 

Corporate franchises, license tax on, validity of, g 
118, pp. 479-485 

Corporate securities, interstate transportation of, va¬ 
lidity of legislation prohibiting, g 68, p. 387 
Corporate stock, income tax on dividends, validity of. 
g 122 

Coiporatious, interstate commerce, federal regulation 
of those engaged in, | 46 


Correspondence schools, transmission through mails 
of lK)oks, etc., as Interstate commerce, g 31, p. 
316 

Cosmetics, 

lA'gislation prohibiting sale of, validity, | 68, p. 
388 

Salesmen of foi-eigii manufacturer practicing 
beauty culture, validity of occupation or li¬ 
cense tax, g 115, p. 477, n. 50 
Costs, re]>nration award, recovery of on affirmance 
by court, g 148, p. 573 

Cotton, legislation prohibiting transportation of, va¬ 
lidity, g 08, p. 388 

Cotton compress. Instrumentality of commerce, char¬ 
acter as, g 43 

Cotton gin, legislation prohil)iting transportation in 
interstate commerce, validity, g 68, p. 388 
Cotton se€»d, business of buying us intrastate busi¬ 
ness, g 20, p. 300, n. 84 

Cotton textile munufaeturlng, business of as sub¬ 
ject to federal regulation, g 32, p. 323, n. 2 
Counsel fec*s, award of, interstate commerce com¬ 
mission as without mithorlty, § 145, p. 539 
Counterc-lalm, action to S(*t aside order of inter¬ 
state commerce commission, jurisdiction of, g 
14S, p. 55i> 

Counterfeiting, punishment, power of Congress In 
i-espect to, g 129 
Coupon tickets. 

Interstate curriers of passengers, federal regula¬ 
tions ns governing, g 95, p. 445 
Interstate Commerce (Vmimissioii’s authority to 
order issuance at reduced rate, g 143, p. 517, 
n. 06 

Court of (’laims. Interstate Commerce Commission, 
jurisdiction to i)uss on a(‘tions to enforce or aii- 
mil awards, g 148, p. 552 
Court proewdings, g 140 

Before action of (*ommissJon, § 147, pp. 544-561 
Crane, coal cars unloaded by, instrumentality of in¬ 
terstate comiiM»rce, g 40, n. 58 
Crates, bottles or packages placed In as original pack¬ 
age for interstate transportation, g 28, p. 310 
Credil)llity of witnesses, Interstate (Vannierce Com¬ 
mission, detenu illation of, g 148, p. 500 
Credits, proceeds of sale of Imported goods repre- 
S€»nted l)y, taxation by state, g 110 
Criminals, state legislation excluding, validity as 
affecting interstate commerce, § 70 
Crude (»ll, suliject of interstate commerce within 
protection of constitution, g 17 
Damage to slilpment, Interstate coimnerce, federal 
law governing liability, g 92, p. 437 
Damages, 

Award of by court on enforcement of order of 
Interstate Commerce Commission. § 148, p. 
573 

Court proceeding for recovery of, g 146 

Prior resort to Interstate Commerce Com¬ 
mission us essential, g 147, p. 548 
Interstate Commerce Commission, 

Award of, g 145, p. 539 

Necessity of hefrire instituting proceeding be¬ 
fore, g 145, p. 529 

Interstate railroad's liability for, state’s regula¬ 
tion of, I 78, p. 408 
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Damages- -Continued, 

Telegraph and telephone companies, federal gov¬ 
ernment as having exclusive right to regu¬ 
late, § 81, p. 422 

Dams, navigable waters, authorization for, § 74 
Death, employees engaged in interstate commerce, 
federal rf?gnlation of liability for, § 50 
Debentures, subject of interstate commerce within 
prote<*tion of constitution, S 17 
Decree, 

Construction of viaduct by railroad re(iuircd by 
as not burdc'ii on interstate commerce, S 
138, p. 409, n. 4 

Performance of contract required by as violation 
of commerce clause, § 138, p. 400 
Defenses, 

Actions on reparation award, § 148, p. 552 
Employer sued by servant, validity of law re- 
spcicting, § 138, p. 497 

Enforcement of reparation order, actions for, 8 
148, p. 552 

Definiteness, orders of Interstate Commerce Commis¬ 
sion, § 145, p. 536 
Definitions, §§ pp. 256-250 
Burden, § 04, p. 371, n. 37 
Commerce among states, § 2 
Foreign nations, commerce with, 8 3 
Indian tribes, commert'e with, § 4 
Interstate commerce, § 2 
Intrastate commerce, § 1 
Original package, § 28, p. 310 
Railroads, 8 142, p. 503 

Delay in transportation, interstate shipment, law 
governing liability, 8 92, p. 441 
Delivery, 

Agent making, character of transaction as afTect- 
ed by, § 27 

Freight, interstate shiimient, law governing lia¬ 
bility for failure, § 02, p. 441 
Imported goods, federal power in respect to on 
failure of delivery, § 28, p. 310 
Intoxicating liquors, original package doctrine as 
affected by, § 28, p. 313 

Point of as afftK*ting character of transportation, 
§ 25, p. 206 

Demonstration, shipment of goods into state for as 
act of Interstate commerce, § 27 
Demurrage cliarg(»s. 

Interstate Commerce Commission as authorized to 
fix, 8 143, p. 519, n. 57 

Interstate transportation, regulation of, 8 91, p. 
434 

Depots, 

Interstate passengers using, employee engaged 
in repair of as within protection of Federal 
Employers* Liability Act, § 51, p. 362 
State as having power to require adequate ac¬ 
commodations, 8 78, p. 407 
Desertion, seamen, punishment for, 8 128 
Determination, review in action involving order of 
Interstate Commerce Commission, 8 148, p. 575 
Destination, arrival at as terminating interstate 
character of transportation, 8 25, p. 296 
Direction of verdict, reparation order, suit to en¬ 
force, 8 148, p. 570 

Disabled engines, railroad hauling from one state to 
another as interstate commerce, 8 39, p. 327 


Discretion, 

Amendment of pleadings, actions on reparation 
awards, 8 148, p. 561 

Congress, regulation of interstate commerce, 8 
54, p. 370 

Injunction pendente life in respect to order of 
Interstate ('Joininerce Commission, review of, 
8 148, p. 575 

Interstate Commerce Commission, 

Alteration of rates, 8 143, p. 521 
Relieariiig in exercise of, 8 345, p. 542 
Resort to before proceeding in court in case 
involving, 8 147, p. 544 

Discretionary power. Interstate Commerce Commis¬ 
sion, 8 142, p. 505 
Discrimination, 

Damages for, award of by court, 8 148, p. 573 
Foreign commerce, prohibition against state, 8 
60 

Inspt'ction laws, validity as affected by, 8 ^>7 
Interstate commerce. 

Inspection fees as resulting in, 8 f>8 
Power of Congress to adopt measures to pre¬ 
vent, 8 54, p. 370 
Prohibition against state, 8 60 
Interstate Commerce Commission, determination 
of, 8 142, p. 508 

Intrastate business, foreign corporation engaged 
in, 8 62, p. 381 
Intrastate rates. 

Consolidation of proceeding involving with 
general inquiry on interstate rates, 8 
145, p. 528 

Interstate Commerce Commission as having 
jurisdiction to prevent, 8 143, p. 524 
License lax legislation concerning sales by 
agents, § 115 

Ports, preference resulting in, § 61 
Rates, 

Court proceedings as depemdent on prior re¬ 
sort to Interstate Commerce' Commis¬ 
sion, 8 147, p. 545 

Interstate Commerce Commission as author¬ 
ized to determine, 8 143, p. 521 
Order of Interstate Commerce Coininission to 
remove, effect of, 8 145, p. 538 
Sale of goods manufactured in another state, 
prohibition against, 8 85, p. 425 
Taxation, 

Imports, 8 105 
Resulting in, § 102 

Transportation of goods, regulations as to, 8 91# 
pp. 433-^36 

Disease, quarantine and sanitary regulations, valid¬ 
ity, 8 59 
Dismissal, 

Injunction suit against enforcement of rate or¬ 
der, requirement as to when order has been 
put into effect, 8 148, p. 561 
Interstate Commerce Commission, 

Action to enforce order, 8 148, p. 570 
Order for as not affirmative within statute 
relating to jurisdiction of suit to enjoin 
or annul, 8 148, p. 557, n. 43 
Proceeding before Interstate Commerce Commis¬ 
sion, I 145, p. 528 
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Disputed claims, Interstate Commerce Commission 
as witlioiit jurisdiction to determine, § 142, p. 
500 

Distinctions, 

Employment in interstate and intrastate com¬ 
merce, § 51, p. 346 
Tra(l<\ § 1, n. 8 

District of (^.oiumbia, street railroads oi^rating in 
jurisdiction of Interstate Commerce Commission 
as to, § 142, p. 504 

Ditches, commerce as not comprehending excavation 
of, § 32, p. 318 

Diversion of sliipinent, interstate character of trans¬ 
portation as affe(.*tcd by power of, § 25, p. 2»;i 
Dividends, income tax on when derived from stock 
of nonresident corporation, validity of, $ 122 
Division of joint rates, 

Court proceeding in respect to, prior resort to In¬ 
terstate (Vmimerce Commission as necessary, 
§ 147, j). 540, n. 51 
Interstate t’oinnicrw (\>minission, 

Authoriz('d to determine reasoual)leiiess of, § 
143, p. 523 

Failure to consider spiK*ific evidence as 
ground for setting aside order, § 148, p. 
571, n. 72 

Docked-tailed horses, importation of, state as with¬ 
out power to proliibit, § OS, p. 387 
Documents, compelling production of in proceeding 
hef<»r(» Interstate (Commerce C\»imnission, ^ 145, 
p. 534 

Domestic business, telegrapli and ttdephone comi)a- 
nies engaged in, local i-egnlation in resi)ect to, 
§ 52 

Domestic commerc(‘, congressional power of regula¬ 
tion, § 7 

Regulation of, power of state, § 10 
Doubt, charac‘t<'r transaction, resolution in favor 
of interstate coiririK'rce, {j 23, j). 287 
Drainage assessment, railrcjad right of way, validity 
of as jiot interference with inrerstate commerce, 
§ 100 
Dredg(*s, 

Instrumenlalities of commerce, < haracter as, § 42 
Taxation of, state’s right as to, § 100 
Drifting cars, interstate commerce as not inclinling 
after finishing inteistate trip, § 3i), p. 328, n. 
46 

Driver’s license, state legislation requiring, validity 
of as aff<*cting interstate commerce, § 71, p. 
393 
Drugs, 

Itinerant vtmdors, validity of license fee, § 115, p. 
477, n. 46 

Narcotics, federal legislation inohibiting transpor¬ 
tation of, validity, § 6S, p. 300 
Original package doctrine, effect as to adulterat¬ 
ed or misbranded drugs. ^ 28, p. 311 
Patent medicines, stale regulation respecting 
brand or label, § 86 

State regulation in respect to adulteration of, 
validity, § 86 

Duties on imriorts or exports, state’s power to impose, 
§ 123 

Dyeing, huslness of cleaning and, federal regulations 
‘ as inapplicable to intrastate trausactioiis, § 08, 
p. 449 


Dynamite, subject of interstate commerce within 
protection of constitution, $ 17 
Earnings, franchise or privilege tax on corporations 
based on, validity of, § 118, p. 484 
Eating houst^s, Interstate Commerce Commission as 
having authority to require establishment of, 
§ 142, p. 510 

Economh* conditions, state’s power to interfere with 
Interstate coiiiinerce as affected l)y, § 11, p. 267, 
n. 3 
Eggs, 

Federal law regulating transactions in futures 
in, validity, § 86 

State regulations respecting imjK)rted eggs, va¬ 
lidity of, § 86 

Electrh* curreijt, truiis])ortation from one state to 
another as interstate commeree, S 23, p. 284 
Electric railway. Interstate commerce, oiigaglng in, 

§ 47. II. 50 
Electricity, 

(Jeiieration of, privilege tax on as valid, S 114, 
p. 474, n. 22 

Interstate sale, taxation of by state, § 105, n. 2 
lnt(‘rstate transmission of, feiiernl law as govern¬ 
ing, § t)4 

Intrastate hiislm^ss of plants or coniiianh'^ as not 
subject to federal regulation, 8 08, p. 440 
Rates, congressional regulation of when sold in 
interstate commerce, § 85, p. 426 
Sale of across state Imrders as interstate com- 
mereo, § 26, p. 304 

Elevator eipilpimMit, lai>or fiirnislK^d for installa¬ 
tion under contract of sale as interstate in char¬ 
acter, § 26, p. 3(K), n. 32 
Eic*vators, 

(’oiiiiiiercc as not comprehending manufacture 
and erection of laiilditig, § 32, p. 318 
Oiiorator of as not engaged in commerce, § 23, p. 
283 

Eml largo. 

Court prficeediiig involving determination of rea- 
sonabhuicss, prior n^sort to Interstate Com¬ 
merce (’ominission as iieces.sary, § 147, p. 
549 

R(»gulatloii liy m(*aiis of, 8 135 
Emergency, 

Congressional power to deal with intrastate 
commerce* during, 8 7, ii. 72 
Power of (Joiigress as suliject to expansion by, 
§ 6, p. 262 

Emergency ciiargcs, Tiiterstato Coinni<*rce Commis¬ 
sion, estaldisiiinent iiy, 8 142, p. 518 
Eminent domain, r(*gnlation i»y exercise of power of, 
8 137 

Eiiijiloyers’ Taaiiility Act. Federal Employers* Lia¬ 
bility Act, post 
PhiJpty cars, 

Federal Saft»ty Apjdiance Act as applicable to, 
8 40 

Railroad employee returning ns ongagcnl in inter¬ 
state commerce within Federal Employers* 
Liability Act, § 51, p. 354, n. 32 
Railroad hauling from one state to another as 
interstate commerce, 8 20, p. 327 
Enforcement, 

Orders of Interstate (’ommerce CommlHSion, | 
148, pp. 551-575 

Admissibility of evidence, 8 448, p. 501 
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Enforcement—Continued, 

Orders of Interstate Commerce Commission—Con¬ 
tinued, 

Damages awarded, § 148, p. 573 
Injunction for, § 148, p. 572 
Intervention in proceeding for, | 148, p. 
559 

Jurisdiction of actions for, S 148, p. 553 
Limitations and laches with respect to, § 148, 
p. 558 

Nature and form of action, 8 148, p. 551 
Parties to actions for, § 148, p. 558 
Pleading in action for, § 148, p. 560 
Reference in accordance with stipulations, 8 
148, p. 572 

Relief and grounds therefor, § 148, p. 570 
Review of court order in respect to, f 148, 
p. 573 

Trial of actions for, § 148, p. 564 
Weight and sufficiency of evidence, f 148, p. 
562 

Engine fire hose, railroad employee testing as not 
within Federal Employers’ Liability Act, f 51, p. 
347 

Engineers, railroad engineers as within Federal Em¬ 
ployers’ Liability Act, 8 51. p. 352 
Entrance fee, foreign corporations, validity of, 8 II8, 
p. 484 
Equipment, 

Court proceeding based on lack of, prior resort 
to Interstate Commerce Commission as es¬ 
sential, 8 147, p. 549 
Railroads, 

Character as Instrumentality of interstate 
commerce, 8 39, p. 326 
Regulation as to, 8 78, p. 403 
Rules and regulations as to, authority of Inter¬ 
state Commerce Commission, 8 142, p. 507 
Equity side of court, injunction order against In¬ 
terstate Commerce Commission on, 8 348, p. 555 
Errors of law, court as authorized to consider hi ac¬ 
tion to enforce or enjoin orders of Interstate 
Commerce Commission, 8 148, p. 569 
Estoppel, construction of tariff by Interstate Com¬ 
merce Commission, determination of by court, 8 
148, p. 569, n. 48 
Evidence, 

Enforcement of order of Interstate Commerce 
Commission, actions for, 8 148, p. 561 
Injunction against orders of Interstate Com¬ 
merce Commission, proceeding for, 8 148, p. 
561 

Interstate Commerce Commission, proceedings 
before, 8 145, p. 531 

Loss or damage to interstate shipment, local 
rules or statutes as controlling, 8 92, p. 443 
Orders of Interstate Commerce Commission to 
be supported by, 8 145, p. 536 
Examination, original package opened for, inter¬ 
state character as affected by, 8 28, p. 311 
Excessive fees, inspection, validity of state law as 
affected by, 8 58 

Excessive rates, reparation for, duty of Interstate 
Commerce Commission to award, 8 145, p. 540 
Exchange of commodities. 

Commerce as including, 8 1 

Interstate commerce including, 8 26, p. 298 


Exchange quotations, telegraphing of as interstate 
commerce, 8 31, p. 315, n. 25 
Excise taxes. 

Federal government, validity of as not tax on 
exports, § 106 
Power to impose, 8 123 

Exclusive power, regulation by Congress and states, 
88 13-15, pp. 269-275 

Excursion boats, interstate commerce as not includ¬ 
ing, 8 42, n. 93 

Exemption from liability, Federal Employers’ Lia¬ 
bility Act, validity of provision for, 8 78, p. 
417 

Exhaustion of remedies, jurisdiction of suit to enjoin 
order of Interstate Commerce Commission as de¬ 
pendent on, 8 148, p. 555 
Exhibition, 

Films, taxation by state, 8 112, p. 470 
Shipment into state for purpose of as act of 
interstate commerce, 8 27 

Exhibits, Interstate Commerce Commission, failures 
to present to court in action relating to order, 8 
148, p. 568, n. 40 

Expenditures, railroad carriers, regulation of, 8 78, 
p. 403 

Expenses, Interstate Commerce Commission, payment 
of, 8 144 

Expert witnesses. Interstate Commerce Commission, 
qualifications as determinable by, 8 148, p. 566 
Explosives, 

Dynamite as subject of interstate commerce 
within protection of constitution, 8 17 
Harbor regulations in respect to, power to make, 
8 136 

Interstate transportation of, federal law as gov¬ 
erning, 8 94 

Exports, 

Federal sales tax on, 8 106 

Gross receipts from, tax on by state as Invalid, 
8 112, p. 468 

Imposts or duties on, power to Impose, 8 123 
Income tax as not invalid because imposing tax 
on, 8 122 

Taxation of, 8 106 
Express companies, 

Character as carriers engaged in interstate com¬ 
merce, 8 23, p. 284, n. 73 

Federal Employers’ Liability Act as inapplicable 
to, 8 80 

Interstate business, state as without right to 
interfere with, 8 80 

Jurisdiction of Interstate Commerce Cl!ommission 
as to, 8 142, p. 502 

Extension of lines. Interstate Commerce Commission, 
power in respect to requiring, 8 142, p. 511 
Extent of inquiry, trial of actions to enfor(*e or en¬ 
join orders of Interstate Commerce Commission, 
8 148, p. 564 
Facilities, 

Court actions based on breach of duty to supply, 
prior resort to Interstate Commerce Commis¬ 
sion as essential, 8 147, pp. 548, 559 
Railroads, regulation as to, 8 78, p. 403 
Rules and regulations as to, authority of Inter¬ 
state Commerce Commission, 8 142, p. 507 
Fact questions. 

Interstate charactser of transportation, 8 23, p. 
286 
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Pact questions—Continued, 

Proceeding before Interstate Commerce <Jommls- 
sioii, § 345, p. 528 

Railroads as enfraged in intrastate or interstate 
commer«\ § 47 

Factors. Commission merchants, ante 
Fair competition, validity of code for petroleum indus¬ 
try, H 85, p. 428 

Pair hearing, Interstate Commerce Commission, de¬ 
termination of by court in action to enforce or 
enjoin order, § 148, p. 570 
Pares, 

Interstate Commerce Commission, authority in 
Inspect to fixing of, § 143, p. 517 
Interstate transjiortatinn of passengers, federal 
n'gulation of, § 95, p. 444 
Farm products, 

Interstate traiisiiortation of, federal law as gov¬ 
erning, § 04 

State laws regulating sale of as not burden on 
interstate commerce, § 85, p. 427 
Farming, tjontrol of production under commerce pow¬ 
er, § 32, p. 321. n. 01 ; § 08, p. 448 
Federal cfKirt, enforcement of annulment or enjoin¬ 
ing of order of Interstate Commerce Commis¬ 
sion in, § 148,)). 551 
Federal Employers’ Liability Act, 

Bmployimuii in interstate commerce with, § 51, 
p. 312 

Exclusiveness of provision, § 78, p. 414 
Exeiiiptimi from liability, validity of provision 
for. § 78. j). 417 

Express <*omfianies as not within, § 80 
Interstate conim(*rco as involving application of, 
§ 51, pp. 340-308 

JurisdictiiMi of suits under, § 138, p. 409 
Practice, ac tions brought in state court, § 78, p. 
415 

Procedure, actions brought in state court, $ 78, p. 
415 

Set-off, validity of provi.si<m for, $ 78, p. 418 
Stale court, practice and procedure in respect to 
aertions brought in, § 78, p. 415 
Validity of, § 78, p. 412 
Federal legislation, 

Fish and game, validity of, S GO 
Regulation by, § 03 
Federal Safely Appliance Act, 

Authority of liilt‘rstate Commerce Commission 
under, § 142, p. 511 

Intraslate eomiiierce, application to action for 
death or injury in, § 78, p. 410 
Protection affoi\l(*d l\v, il 40 
Validity of, § 78, p. 411 
Federal saU^s tax, exports, § 100 

Feeding live stock, state regulation requiring during 
transportation as valid, § 90 
Fees 

insriection, state’s power to require, % 58 
Quarantine stations, validity of law requiring, S 
50 

Registration of motor vebhlw using highways, 
state’s power to require, § 71, p. 393 
Fellow servant rule, interstate commerce, applica¬ 
tion of, § 78, p. 415 
Ferries 

Business of across navigable stream between 
states as interstote commerce, i 30 


Ferries—Continued, 

Instrumentality of commerce, character as, | 
Interstate, municipal corporation as without pow¬ 
er to prohildt operation of, 8 68, p. 387 
Interstate transportation of passengers, federal 
regulation as governing, 8 95, p. 445 
License tax for operating in interstate transporta¬ 
tion, invalidity as burden on interstate com¬ 
merce, 8 111. n. 67 

Ferry service, cost of. Interstate Commerce Commis¬ 
sion’s failure to ascertain as ground for setting 
aside order in resfiect to rates, 8 148, p. 571, n. 72 
Filled Milk Act, validity of, 8 05, n. 81 
Films, exhiliition, taxation by state, 8 112, p. 470 
Finances, railroads, regulation of, f 78, p. 402 
Findings, 

Interstate (’ommerc'c Commission, 

Admissibility in evidence in action to enforce 
or enjoin, 8 148, p. 502 
Collateral atta(‘k on, 8 148, p. 570, n. 61 
Coiicluslveness, 8 148, p. 567 
Concurrence in by lower court as limiting re¬ 
view, 8 348, p. 575 
Report of, § 145, p. 534 

Setting aside order for failure to make, 8 
148, p. 571 

Fines, foreign corporation engaged in intrastate busi¬ 
ness as subject to, § 02, p. 381 
Fire, railroad employee extinguishing as not within 
Federal Employers* Liability Act, 8 ^1, p. 347, n. 
OS) 

Fire insurance, I)usiiies8 of as commerr‘e, 8 22 
Firemen, railroad firemen ns within protection of 
Federal Employers’ Liability Act, § 51, p. 352 
Fish, 

Importation of, taxation by state, § 105, n. 5 
Frohibitory laws relating to, validity of, § 06 
State rc^gulatioiiK rf'S|)ecting dealings In, validity, 
8 80 

Taxation, validity of catch tax on fish caught 
outside territorial limits of state, 8 114, p. 
473, n. 18 

Fishing, state* regulation, exclusive right ns to, 8 20 
Fishing ex]H*ditioji, questions in proceeniing before 
Interstate Coniiiierce Commission, refusal to an¬ 
swer, 8 145, p. 534 
Flagman, 

Federal Employers’ Liability Act as applicable 
to ns engaged In interstate commerce, 8 01, p. 
a58 

Railroads, miinicipnl corporation’s power to re¬ 
quire, 8 78, p. 408 

Flat rate, railn»ad emgaged in moving cars in. Federal 
Safety Appliance Act as applicable to, 8 40 
Flight, wild fowl, interstate commerce, 8 33 
Floatage* of logs, obstruction of navigatde stream for 
pun)ose of, state as authorized to, 8 84 
FUkhI, dams in navigable w'aters to control, power of 
Congress in resjK*ct to, § 74 

F. O. B., int<‘rstnte character of transaction as affect¬ 
ed by delivery, 8 20, p. 303 
Food, 

Discrimination against Interstate commerce In, 
prohibition against, 8 80 

Prohibitory legislation in respect to, validity of, 
§ 65 

State regulation in respect to, 8 80 


1211 



INDEX TO COMMERCE 


Food and Drugs Act, 

Original package doctrine as modified by, { 28, 
p. 311 

Validity of, § «5, n. 81 
Foreign bills of exchange. 

Stamp tux on articles transported und(*r, Con¬ 
gress as without power to levy, § 120 
State tax on. validity of, § 123 
Foreign bills of lading, 

Imposts or duties on. validity of, § 123 

Stamp tax on. Congress as without power to levy, 

§ 120 

Foreign commerce. 

Bridges over navigable waters, regulations in re¬ 
spect to, $ 75 

Capital stock.of corporation used in, license tax 
measured by, § 118, p. 483 
Congressional power to regulate, $ 7 
Contracts ndating to, power of Congress to con¬ 
trol, § 19 

Cotton compress as instrumentality of, § 43 
Discrimination against, prohibition against state, 
§ 60 

Embargo on, pow(»r of Congress to lay, § 135 
Explosives, federal law as governing transpor¬ 
tation of, § 94 

Fonugn corporations engaged in, disc rlniination 
against by state prohibited, § (>2, pp. 379- 
382 

Gross receipts and earnings derived from, state 
as not having right to levy tax on, § 112, 
p. 468 

High seas, carrying between two ports in same 
state over, § 24 

Inheritance lax on property desc-ending to r(»si- 
dents of foreign counti^ as attempted regula¬ 
tion of, § 119 

Inspection laws relating to, power of Congress 
to enact, § 57 

Jurisdiction of Interstate Comm(*rce Commission 
as to, § 142, p. 504 

LogislUiion by Congress with respect to, validity, 
§ 16 

Li«.*nse tax on corporation engaging in, validity 
of, § 118, p. 481 
Loading vessels as, § 23, p. 286 
Local regulation of, § 8 

Loss or damage to goods, law applicable to lia¬ 
bility of carrier in respect thereof, § 92, p. 
440 

Monopolies, regulation of to protect, § 133 
Moored vess(4s, employees as not engaged in, § 
53 

Navigable waters, 

F(‘deral legislation regulating, § 72 
Legislation ii^ rc^spect to under power to reg¬ 
ulate, § 37 

Navigation in connection with, power of Con¬ 
gress to regulate, f 30 

Obstructions to highways of, power of federal 
government to remove, § 54, p. 370 
Persons moving in, validity of laws regulating, 
S 70 

Prize fight films, federal legislation prohibiting 
importation of, § 67 
Punishment of offenses against, § 125 
Regulation, exclusive power of Congress, $ 13 


Foreign commerce—Continued, 

State's regulation of, § 11, pp. 26&>269 
Incidental matters, $ 54, p. 371 
Vessels as interference with, § 79 
Taxation of, Congress as having exclusive right, 
§ 101 

Telegraphs and telephones, taxation of property 
by state, § 109 

Tonnage tax on vessels engaged in, state* as with¬ 
out power to impose, § 124 
Vessels, eoiigrossional regulations in respect to, § 
79 

Warehouse as instrumentality of, § 43 
Wireless tel(*graph messages from high seas or 
foreign countries, § 31, p. 315 
Foreign corporations, 

Alien corporation engaged in, jurisdiction of ac¬ 
tion against, § 138, p. *198 
Discrimination against when engaged in inter¬ 
state or foreign commerce proliiiiited, § 62, 
pj). 379-382 

Entrance fee imposed on, validity of, § 118, p. 
484 

Intrastate business conducted by, state’s right to 
ri'gulate or i)rohil»it, § (>2, p. 381 
Jurisdiction of actions against, § 138, p. 197 
rrivilegc* tax ou, aj>portioiiment of stock actually 
issued, § 118, ]). 483 

SerAice of process on in respect to iiit(*rstat(» com¬ 
merce, validity of, § 13t) 

Taxation of stock of by state, § 110 
Foreign countries, 

Continuous transportation through United States 
as not within federal n‘gulation, ti 23. p. 286 
Immigrant passengers from, capitation tax on, § 
121 

Intoxicating liquors importc<l from, original pack¬ 
age doctrine as inapplicable to, § 28, p. 313 
Rates on sbipinents to, Iiiterslab* Uommerce 
Commission as having regulatory jwiwer as 
to, § 143, p. 517 

Shipments from to within limits oT single state 
Interstate Commerce Act as api)lyiiig lo, § 
25, p. 293 

Transportation of passengers from or to, char¬ 
acter of transaction, ^ 23, p. 286 
Wireless telegraj)h mivssages fi-om as foreign 
couiiiieree, § 31, p. 315 

Foreign investm(»nt, tax on receipts from by state, § 
112, p. 468, 11. 81. 

Foreign nations, commerce with defined, § 3 
Foreigii-owiu'd ships, taxation of by state when en¬ 
gaged in international commerce, § 1(M> 

Foreign waters, doinc'stic merchant ships in, Con¬ 
gress’ power to regulate, § 30 
Forfeiture, 

Adulierated and misbranded foods and drugs, 
original package doctrine as affected by law 
relating to, § 28, p. 311 

Charter, bridges over navigable waters, power 
of state to penalize by, § 75 
Form, orders of Interstate Commerce Commission, § 
145, p. 536 

Fostering commerce, power of Congress, § 54, p. 360 
Franchise tax, corporations, § 118, pp. 481-485 
Free passes, interstate transportation, federal leg¬ 
islation as governing, § 95, p. 446 
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li'reight, transportation from one stato to anothor as 
interstate commerce, § 23, p. 283 
Freight charges, interstate or foreign commerce as 
embracing, § 23, p. 286 

Freight service, railroads in interstate commerce, 
federal regulations as to, § 78, p. 403 
Freight sheds, interstate freight stored in, employee 
engaged in reriair of as within protection of Fed¬ 
eral Employers’ IJability Act, ^ 51, p. 362 
Freiglit station, railroad not maintaining, Safety Ap¬ 
pliance Act as applicalde to, § 40 
Fruit, marketing and dtdivering as not Interstate 
commerce, § 20, p. 300, n. 84 
Fugitive Felony Act, validity of, § 70, n. 61 
Full hearing, Interstate Commerce (’ominissi(»n, neces¬ 
sity of, § 145, p. 527 

Fungicides, state regulation in respect to manufac¬ 
ture and sale of, ^ 80 
Future's, 

Federal law regulating transactions in butter, va¬ 
lidity, § 86 

State law prohibiting <lealiug in. 

Not violation of interstate commerce clause, 
§ 132 

Validity of as affecting interstate commerce, 
§ 60 

(lambliiig, suppression of, validity of laws for, § 09 
(Jaine, 

Frohilatory laws ndating to, validity, § 06 
Subject of interstate coininerce within i»rotection 
of c(Uistilutioii, § 17 

Garnishment, interstate carriers, right (»f, § 139 
Gas, 

See also. Natural Gas, post 
Iiiterslate transmission of, federal law as con¬ 
trolling ^ 

Intrastate transportation of, § 24 
Production of, state regulation as not interler- 
ence with interstate ('ornnnM’ce, § OS, p. 450 
Kates, ('ongn’ssioiial regulation of when sold in 
int(‘rstate c(»rninerce, 85, p. 420 
Sale of across stale liorder as interstate com¬ 
merce, § 20, p. 304 

Transj)ortation from one stah* to another as in¬ 
terstate j-oininerce, § 23, p. 284 
Gas ovens, la)»oi’ furnished for installation of under 
contract of sale as interstate in character, it 26, 
]). 306, n. 32 

Gasoline, tax on sale or distribution of when import¬ 
ed from witlKMit state, validity, § 112, ji. 46tl 
Glass-lim*d condensing tanks, labor for installation 
furiiish<‘d under contract of sale as interstate in 
character, § b‘6, j). 306, n. 32 
Grade crossing, railroad, inuniciiial corporation’s 
right to require elimination of dangerous cross¬ 
ing, § 78, p. 408 

Grain, reino\al at intermediate jMiiiit for st(»ring, etc., 
as affecting interstate character of shipment, ^ 
25, p. 293, 11. 44 

Grain dri(‘r and cooler, labor for installation of fur¬ 
nished under eontrael of sale as interstate in 
character, ^ 26, j». 306, n. 32 
Grain elevators, state* regulation, validity as indirect 
operation on interstate coniiiierct*. § J)7 
Grain Futures Act, validity (ff, § 19, n. 56 
Gross earnings, motor vehicles using highways in in¬ 
terstate transportation, privilege tax has(‘d on, 
S 112, p. 472 


Gross receipts. 

Franchise or privilege tax on corporations based 
on, validity of, § 118, p. 484 
Interstate or foreign commerce', state as not hav¬ 
ing right to levy direct tax on, § 112, p. 468 
License or privil«*ge tax based on, invalidity ns 
niudh'd to sales in interstate commerce, § 114, 
p. 47(> 

Guard, inters!ah* train, railroad empIoy<*e s(*nt ali(*ad 
as, applicability of F(»deral Employers* Liability 
Act, § 51, p. 359, n. 63 
Harbor fees. 

Imposition of by state as not levy of tonnage du¬ 
ties, § 124 

Validity of stale law jnif)osing, § 123 
Harbor lines. estahlislini(*nt and n'gulntion, power in 
r(*spec‘t to, S 136 

Harbor regulations, iK)W(*r to make, § 136 
HaweS'Cooper Act, 

Original pac'kage doctrine as modified by, $ 28, p. 
313 

Validity of, § 68, p. 3SS 
IIawk«*rs, li(‘(Mise tax. power to iinpow', § 115 
Hearing, Interstate C\>inin(»rct‘ Commission, necessity 
of before lixing vaination, § 14.5, ji. 527 
Heating, railroad emplo.vee temporarily ceasing work 
for purpose^ of as within i)rotection of Federal 
Einidoycrs’ Lialdlity Act, 51. p. 367 
Heating depot, fir(*inan on locomotive engaged in ns 
in iiil(*rstah* coinim*ree vvitliin Federal Enqdoy- 
ers’ IJabllity Act, S 51, p. 35S, n. 5S 
Heating of cars, carriers of passengers, local regula¬ 
tion in resp(‘ct to, § 95, p. 443 
Hefdairn Act, 

Express companies ns made subject to i)rovisioii8 
of Interstate Commerce Act by, § 80 
Validity of, § 68. p. .*187 
High seas, 

(’arrying belwc*en two jiorts in same state over 
as foreign coinnierct*, § 24 
Na\igation on, j»ovver of Congress to regulate, 
8 30 

Offenses c(.mmilled on, pow’er of C-ongress to 
1)1111 isb for, § 128 

Wireless lelegrajdi messages from as foreign 
coninieret*, Jl ;il, ]>. 315 
Iligliways, 

Local legislation regulating ns<* of, validity as 
affei'ling interstate coinmer<*e, § 68, p. 388 
Motor vi'bieles using. 

Interstate «onimi‘rc(‘, nondis'-riniinatory tax 
for use of, 112, ji. 470 
Kegulatioii in res]K>(‘t to, § 71, p. 392 
O]»struction of interstate or ff)r(‘ign commerce on, 
jiower of f(*d(‘ral goveriiinent to prevent, § 54, 
p. 370 

Kegiilation by legislation in r(*sj)cet to, § 71, pj). 
;«)1 397 

Holding coinpanic'S, snl)sidiari(*s op(*rating in inter¬ 
state cuininerci*, federal r(‘gnlalioii in case of, { 
46 

Hoine route eard, fn*igbt cars, interstate character of 
transportation as deh*riuiiied l»y, S 39, p. 327 
Hor.se races, state legislation jirohibiting gamliling 
on, validity of as affeeting interstate eoiiimerce, 
S 6il 

Hors<*s, docked-tailed, inqiortation of, state as with¬ 
out power to pridiibit, § 68, p. 387 
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Hosiery, license tax on persons soliciting orders, ynL- 
lidity, S MS, p. 477, n. 44 
Hours of labor, 

Construt'tion of highways, regulation of by Con- 
gress, § 71, p. 391 

Railroad employees, legislation respecting, § 78, 
p. 409 

Husband and wife, assignment of wages by married 
man, validity of state law in resi)ect to, 8 P* 
497 

Hypothetical rate. Interstate Commerce Oomiiiission 
as not authorized to determine discriminatory 
effec't, 8 143, p. 521 

Ice, local regulations respecting sale within munici¬ 
pality, validity of, 8 68, p. 390 
Ice-manufacturing machinery, labor furnished for in¬ 
stallation under contract for sale as interstate in 
character, 8 2G, p. 306, n. 32 
Icing cars, Federal Employers’ Liability Act as ap¬ 
plicable to employee engagi^d in, § 51, p. 354, n. 
26 

Icing charges, Interstate Commerce (’’ommission, au¬ 
thority in respect to fixing of, 8 143, p. 517 
Idiots, state legislation excluding, validity as affect¬ 
ing interstate (*oinmerce, 8 70 
Illegitimate artiedes, barring from comnierc'e, validity 
of legislation, 8 63, n. 59 

Immigrant agents, license tux on, validity of, 8 11^> 
Immigrants, capitation tax, power to impose on, 8 
121 

Immoral purfioses, transportation of women for, {low¬ 
er to punish, 8 126 

Immunity, witnesses compelled to testify before In¬ 
terstate Commerce Commission, 8 145, p. 534 
Importation, 

Eieinent of interstate commeri^e, § 2, n. 10 
Original packages, interstate character of trans-^ 
action, § 2«, p, 309 

Imported artick?s, license tax on privilege to sell, va¬ 
lidity of, 8 114, p. 473, n. 19 
Imports, 

Discrlmiiinting tax on by states, prohibition 
against, 8 165 

Imposts or duties on, state’s power to imimse, 8 
123 

Inspection laws relating to, state’s jiower to en¬ 
act, 8 

Taxation of, power of state in resfiect to, 8 105 
Imposts, state's power to impose, 8 123 
Improvements, navigable waters, legislation relating 
to. 8 73 

Incidental activity, railroad employee engaged in as 
within Federal Employers’ Liability Act as en¬ 
gaged in interstate commerce, 8 51, p. 366 
Incidental coiincH.*tioii, business having as interstate 
commerce, 8 32, pp. 317-323 
Incidental transportation, character of transaction 
as intrastate or interstate as affected by, 8 26, p. 
301 

Income, ascertainment of by Interstate Commerce 
Commission, 8 142, p. 516 
Income tax, validity of, 8 122 

Incorporation, railroads, regulation of, § 78, p. 402 
Indecent films, municipal ordinance prohibiting ex¬ 
hibition of, validity as respects interstate com¬ 
merce, 8 68, p. 387 
Indian tribes, 

Commerce with defined, | 4 


Indian tribes—Gmitinued, 

Googresslonal power to regulate commerce with. 

i 7 

Punishment of offenses by or against, 8 125 
State’s power to regulate commerce with, 8 12 
Trade-marks, iiower of ("oiigrcss to legislate con¬ 
cerning in respect to, 8 77 

Indians, fish caught l>y, interstate transportation of, 
8 60 

Indi(*tment, violations of Interstate Commerce Act, 
8 131 

Indirect regulation, state restricting foreign com¬ 
merce by, 8 11, p. 267, n. 08 
Industrial conditions. Interstate Commerce Commis¬ 
sion as not authorized to fix rates in order to 
regulate, 8 143, p. 518 
Industrial tracks. 

Abandonment of. Interstate Commerce Commis¬ 
sion as having no power to authorize, 8 142, 
p. 513 

Jurisdiction of Interstate Commerce Commission 
as to, 8 142, p. 503 

Regulation of use. Jurisdiction, 8 78, p. 406 
Inexpediency, rate established by Interstate (Com¬ 
merce Commission, interference by court because 
of. 8 148, p. 571 

Infectious diseases, exclusion of persons affected by 
state, validity of legislation, 8 70 
Informality, 

Findings of fact by Interstate Commerce Com¬ 
mission, 8 145, p. 535 

Proceeding before Interstate Commerce Commis¬ 
sion, 8 145, p. 527 

Information, transmission of as interstate commerce, 
8 31, pp. 314-317 

Inheritaneo tax, imposition of as burden on foreign 
commerce, § 119 

Initial carrier, interstate commerce, liability for loss 
or damage as governed by federal Jaw, § 92, p. 
430, n. 64 
Injunction, 

Actions of Interstate Commerce Commission, trial 
of proceeding, 8 148, p. 564 
Bridges over navigable waters, power of state to 
prevent or penalize by, 8 75 
Construction of railroad, court procc*edliig for 
before resort to Interstate Commerce Com¬ 
mission, 8 147, p. 550 

Court i)roceedlug for, prior resort to Interstate 
Commerce Commission as necessary, 8 147, p. 
547 

Interstate Commerce Commission, 

Not subject to control by, 8 146 
Order of, 8 148, pp. 551-575 
Violation of rules nutborizing, 8 142, p. 508 
Interstate railroads, jurisdiction of proceedings 
to restrain discontinuance of oijeration, 8 
138, p. 4<19 

Orders of Interstate Commerce Commission, 
Admissibility of evidence in proceeding for, 8 
148, p. 561 

Affidavit as Inadmissible in evidence, 8 148, 
p. 562 

Burden of proof in proceeding to enforce, 8 
148, p. 561 

Elquity side of court as having jurisdiction, 
8 148, p. 555 

Intervention in proceeding, | 148, p. 559 
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Injunction—Continued, 

Orders of Interstate Commerce Commission—Con¬ 
tinued, 

Jurisdiction of proceeding, S 1^8, p. 554 
• Laches in respect to, § 148, p. 558 
Parties to proceedings for, S 148, p. 558 
ricnding in pro(‘eeding for, § 148, p. 560 
Presumptions in action to enforce, § 148, 
p. 561 

Relief and grounds therefor, S 148, p. 570 
Review, § 148, p. 573 

Weight and sufficiency of evidence, § 148, p. 
562 

Injunction pendente lite, discretion of lower <*ourt as 
to in respect to order of Interstate Commenie 
Commission, review of, S 148, p. 575 
Inquiry, trial of actions to enforce or enjoin orders 
of Interstate Commerce Commission, i 148, p. 
564 

Insecticides, state regulation of manufacture iind sale 
of, S 86 

Insectivorous birds, federal legislation for protection 
of, validity, § 06 

Inspection, original package opened for, interstate 
character as lost by, § 28, p. 311 
Inspection fees. 

Imposition of on vessels in navigable rivers as 
interference with interstate commerce, { 114, 
p. 474, n. 24 

State's power to require, § 58 
Inspection laws. 

Imposts or duties imposed by state for purpose 
of executing, validity of, § 123 
Regulation by means of, $ 57 
State, power to enact, | 57 

Installation, contract of sale requiring as inter¬ 
state in character, § 26, p. 306 
Instructions, actions on reparation orders, | 148, p. 
570 

Instructor, railroad engineer acting as within protec¬ 
tion of Federal Employers’ Liability Act, § 51, 
p. 352, 11. 17 

Instrumentalities of commerce, f| 34-53, pp. 324r- 
360 

Automobiles as, S ^ 

Bridges as, § 36 
Canals as, § 45 
Dredges as, § 42 

Taxation by state, 8 100 
Perries as, § 42 
Grain elevators as, 8 43 
Navigable waters as, 8 37 
Offices as, 8 38 
Pilots of vessels, § 53 
Pipe line as, 8 ^3 

Preparatory movement in aid of interstate trans¬ 
portation, 8 30, p. 328 
Radio broadcasting companies, 8 52 
Railroads as, 8 39, pp. 326-330 
Hoads as, 8 45 
Taxation of, 8 107 

Telegraph and telephone companies, | 52 
Telegraphs and telephones as, 8 ^1 
Tugs as, 8 42 

Vessel owners and employees, 8 53 
VestKds as, 8 42 

{State's right to tax as, 8 100 
Warehouses as, 8 ^ 


Instrumentalities of commeixe—Continued, 

Wharves as, 8 44 
Insurance, 

Business of as commerce or interstate commerce, 
8 22 

Motor carriers, federal legislation as exclusive 
in respect to interstate carriers, § 71, p. 305 
State regulation of business ns not interference 
with interstate coninM»rce, § 83 
Taxation of pr()i)erty of companies, state's right 
as to, 8 100 

Insurance companies, tax on gross receipts of, state’s 
right as to. § 112, p. 468 

Insuraiu^^ contract, Interstate commerce as not in¬ 
volved in, 8 10, n. 4S 

Tntciligence, transmission of as interstate commerce, 

§ 31, pp. 314-317 
Intention, 

Congressional regulation, state’s power ns af- 
f(»c*ted by. 8 15 

Controlling effect of as rcsfM»cts interstate oy 
intrastate character of transportation, 8 23, 

p. 288 

Exportation, taxation as dciKmdeiit on, 8 106 
Interchange of traffic, iiUerstnte carriers, jurisdic¬ 
tion of Interstate Commerce roininission over, § 
78, p. 406 

Interchangeable mileage tickets, interstate carriers 
of passengers, federal regnlntion as controlling, § 
05, p. 445 

Intercourse, commerce as, 8 1 

Interlocking devices, railroads, municipal corpora¬ 
tion’s right to re(iuire, § 78, p. 408 
Intermediate points, temporary break in transporta¬ 
tion at, inti^rstate character as affected by, f 
25, p. 203 

Internal commerce, 

Congressional power of regulation, 8 7 
State regulation of, 8 30 

Internal Revenue Department, original package, ef¬ 
fect of determination that pac'kage is, 8 28, p. 
311 

International boundaries, imi)rovement «)f streams 
forming part of, state's power in respect to, f 
73 

International bridges, regulation of, § 75 
Internatioiml commerce, 

Defined, 8 3 

Original package as applied to, 8 28, p. 310 
State taxation of foreigii-owncd ship engaged in, 
8 100 

Iut(M'natioiinl rates, Interstate (\)mmcrce ('ommission 
as having jurisdiction to determine reasonable¬ 
ness, § 143, p. 522, n. 35 

Interruption of commerce, power of Congress to pre¬ 
vent, 8 54, p. 360 

Interstate hills of exchange, stamp tax on articles 
transported under. Congress as without power 
to levy, 8 120 

Interstate bridges, joint action for construction of, 
8 75 

Interstate business, 

Intrastate carrier engaged in, state regulation of, 
8 46 

Public utilities, stnU^ commission as without ju- 
rlsdictlou of, 8 55 
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Interstate commerce, 

Adulterated food, prohibitory legislation in re¬ 
spect to, § 65 
Agents, sales l>.v, § 27 

Assumption of risk, defense of as appli(‘able to, § 
78, p. 415 

Bank deposits of money derived from, taxation 
of by state, 8 110 

Bills of lading, federal law as governing, § 02, p. 
436 

Blue Sky Laws, validity ns affected by, 8 *^8 
Bridges, regulation in respect to, 8 "•’> 

Bridges by raiiroad within city limits, regula¬ 
tion as not burden on, 8 78, p. 409 
Burdens on, power of Congress to adopt meas¬ 
ures to prevent, 8 54, p. 370 
Business incidentally involving as, 8 «12, pp. 317- 
323 

Capital stock. 

Issuance of as included, 8 23, p. 286 
Used in, license tax us measured by, 8 118. 
p. 483 

Cargoes, disrdiarge of as constituting, 8 23, p. 286 
Censorship of moving pictures, state reciuire- 
ment as imt burden on, 8 80 
Collection of purchase price of goods as includ¬ 
ed, 8 2(i, p. 304 

Commission established for purpose of promot¬ 
ing, § 141 

Common carriers engaged in, federal regulations, 
8 47 

Comjjulsory contribution to accident fund, rail¬ 
road as not subject to state law re<|uiriug, 8 
7S, p. 418, n. 34 

Conduct of i>crsoiis engaged in, power of Con¬ 
gress to regulc.te, 8 54, p. 370, n. 18 
Congressional power to regulate, § 7 
Connecting railroads as agency of, 8 39, p. 326, 
n. 23 

Consignment, shipment of goods from one state 
to another on, § 27 

Consignor and consignee, state law as controlling 
as to contract betwemi, 8 62, p. 436 
Consolidutioii of railnjads, regulation of, § 78, p. 
402 

Continuous passage as iiu'luded, 8 25, p, 292 
Contracts, 

Uegiilatioii by, 8 76 

Belating to, congressional power to control, 8 
19 

Contractual relation between carrier and shipper, 
federal law as governing, 8 62, p. 436 
Convict-made goods, validity of h’gislation pro- 
hiiiitiiig transportation in, 8 68, p. 388 
Corporate franchises and privileges, license tax 
as not imrdeii on, 8 138, p. 479 
Corporate securities, valiiiity of legislation pro¬ 
hibiting traiis])ortatioii, 68, p. 3S7 
Correspondence schools, transmission through 
mails of lifxfks, etc., 8 31, p. 316 
Cotton and c(»ttoii gins, valiility of legislation re¬ 
specting transportation, 8 <>8, p. 388 
Cotton compress as instrumentality of, 8 43 
Court proceeding involving claims not pertain¬ 
ing to, prior resort to Interstate Commerce 
Commission as unnecessary, § 147, p. 551 
Damage to shipment, federal law as governing 
liability, 8 62, p. 437 


Interstate commerce—Continued, 

Dams over navigable waters as interference with, 
8 74 
Death of, 

Employees engaged in, federal regulation re¬ 
specting liuldlity, 8 50 

Railroad employee engaged in, liability as 
governed by federal legislation, § 78, p. 
412 

Defined, § 2 

Delay in sliipmoiit, law governing liability for, 8 
92, p. 441 

Delivery of freight, law governing lialdllty for 
failure, 8 92, p. 441 
Discrimination, 

Autliority of Interstate Comniertxj Commis¬ 
sion to prevent, 8 142, p. 508 
Congress, power to prevent, 8 54, p. 370 
Prohibition against state, § 60 
Taxation against, 8 102 

Electric current, traiispoitation from one state 
lo another, 8 23, p. 284 

Electric railways engaging in, 8 47, n. 50 
Electricity, 

Sale of across state borders, 8 26, p, 304 
Sold in, (‘ongressional regulation of rates 
wlien sold in interstate commerce, 8 85. 
p. 426 

Eminent domain, exercise of power In pursuance 
of power to r(»gnlate, 8 137 
Employment in wilhin Federal Employers* Lia¬ 
bility Aet. 8 51, p. 342 

Empty railroad (*ars haule<l from one state to 
another as used in, § 3J1, p. 327 
Equiima'iit of railroads, regulations as to, 8 78, 
p. 403 

Excimn^(» of commodities as included, 8 26, p. 
2!KS 

Exeur.sion boats as not ineluded, § 42, n. 93 
Exi>iosives, federal law as governing transporta¬ 
tion of, 8 

Exjtress companies, state as without riglit to 
interfere with, § 80 
Farm produce, 

Federal law as g<»verning transportation of, 
8 64 

Stab* laws regulating sale of as not l»urden 
on, 8 85, p. 427 

Federal Employers’ Liability Act as applic'aldc 
to, 8 51, pp. 340-368 

Fellow servant rule us appliculde to, § 78, p. 
415 

Finances of railroad, regulation of, 8 78, p. 402 
Fish or game, regulations in respt*ct to, 8 66 
Food, discriiuination against by slate, 8 86 
Foreign corporations engaged in, discrimination 
against by state prohibited, § 62, pp. 376- 
382 

Freiglit, transportation from one state to an¬ 
other, 8 23, p. 283 

Furnishing cars, law governing liability for fail¬ 
ure, 8 62, p. 441 

Garni)!ing, state laws for suppression of as not 
burden on, § 69 

Gas, 

Sale of across state borders, 8 26, p. 304 
Sold in, regulation of rates by Congress, § 
85, p. 426 
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Interstate commerce—Continued, 

Gas—Continued, 

Transportation from one state to another, 

S 23, p. 284 

Gasoline us(h 1 for motive power in, state tax on, § 
132, p. 4(*iS) 

Grain elevators, 

Character as instrumentality of, § 43 
Used as instruments of, state reRiilations as 
to, § i)7 

Gross receipts or earnings derived from, state as 
not having right to levy direct tax on, § 112, 
p. 468 
High wa.vs. 

Local h^gislation regulating use, ^ 68, p. 388 
Power of Congress to authorize or construct 
for, § 71, p. 301 

Holding coinpanies as engaged in, § 46 
Hours of labor of railroad employees, federal 
regulation of, § 10; § 78, p. 400 
Income tax operating as burden on, § 122 
Incorporation of railroads, regulation of, § 78, 
p. 402 

Information, transmission of as, § 31, pp. 314- 
317 

Injury to employees engaged in, federal regula¬ 
tions in rc'^pect to liability, $ 50 
Injury to railroad employee <*ngaged in, federal 
regulations as governing liability, § 78, p. 
412 

Inspf^ction laws relating to, power of Congress to 
enact, § 57 

Installation, contract of sale requiring, § 20, p. 
300 

Insurance businc'ss as, § 22 

Int<41ig(Mi<‘e, transmission of as, $ 31, pp. 314- 
317 

Interchange of traffic l»etween lines, regulations 
as to, § 78, p. 40tl 

Intercourse betwe(‘ii citizens and inhabitants of 
different states constituting, § 20, p. 20S 
InterfercMice with liy state’s regulation, limita¬ 
tions as to, ii 10 
Interurbaii line, § 47, n. 58 
Intoxicating liquors, regulation of, § 90 
Intrastate transportation by carrier engaged in, 
regulation of, ^ 24 

Investigation and supervision of by Interstate 
C/ominereo Commission, § 142, p. ,500 
Judicial process, corjiorations engaged in as not 
iminiine from, g 13tl 
Jurisdiction, 

Action as unlawful interference with, § 138, 
1). 408 

Interstate ('omnieree Commission, limitation, 
g 142. p. 504 

Labor contracts as involving, g 20 
Leases, 

Itailroad oi)erating in, recordation require¬ 
ment as valid, § 140 

Tracks by railroad as resulting in, § 47 
Legislation by Congress with respect to, validity, 
g 10 

License foes, agents engaged In, g 115 
License tax for privilege of engaging In, imposi¬ 
tion of by state, g 111 

Live stock, regulation of transportation, | 96 
Loading vessels as, g 23, p. 286 

16 C.J.S.-77 


Interstate commerce—Continued, 

Local regulation of, g 8 
Ijocal taxation of property in, g 304 
Local transaction causing movement fn as af¬ 
fecting character of transaction, g 18, p. 
280 

Logging road as engaged in, g 47, n. 60 
Loss of shipment, federal law as governing lia¬ 
bility, g 02, p. 437 

Lottery tickets, power to prohibit transporta¬ 
tion of, g 132 

Lumber retailer’s business as eonnected with, g 
85, p. 428 

Mail, transjiortation of l)etw(»en different states, 
g 31, p. 316 

Manufacture of articles ultimately becoming, 
state’s power to regulate, g 85, p. 424 
Margin, sales on, g 26, p. 301 
Milk, state* lie*ense requirements as not impe)sing 
burden on, § 86 

Misbranded food, prohibitory iegisUition in re- 
si)ect to, g 65 

Money, transfer of by telegraph, g 31, p. 314, n. 
25 

Moiie)polies, regulation of to i)rotect, g 133 
Mof)red vessels, employees as not emgaged in, § 53 
JMotor vehicles using highways in, 

Nondiserimiiiatory tax by state, g 112, p. 
470 

Taxation by state, § 100 

Natural gas, validity of state law pre)hlbiting 
transportation or piping of from state, § 
08, p. 380 
Navigable waters, 

Fe*deral le'gislation regulating, § 72 
Legislation in respect to under power to reg¬ 
ulate, g 37 

Navigation in connection with, power of Con¬ 
gress to regulate, § 30 

Newspapers, distribution of ns, g 31, p. 317 
Obstructions to higliways of, power of federal 
go\ernment to remove, g 54, p. 370 
Officers as instriiin(*ntality of, g 38 
Oleomargarine, inoliiliitory legislation resp<*ctlng 
as iu>t interference with, g 65 
Orders of state commission concerning sales and 
liriees of coal int(*rfering with, injunction 
against, § 85, p. 426 
Original packages, 

Detinitioii of, g 28, p. 310 
State’s I’cstrictions on traffic in as burden 
on, g S7 

Overcharges, laws governing liability for, g 92, 
p. 441 

Passengers, transportation from one state to 
another, § 23, p. 283 

Pension system for railroad employees, federal 
regulation of, § 78, p. 410 
Persons moving in, validity of laws regulating, 
g 70 

Persons or corporations engaging in as subject to 
federal regulation, g 46 
Pilots, employment in, g 53 
Pipe liiwjs, 

Agencies of, g 45 

State regulation prohibited, g 82 
Taxation of by state, g 100 
Police regulations as to, g 64, p. 370 
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Interstate comm er c e Ck)ntinued, 

Prohibitory legislation in resi^ to. 

Federal government, i 63 ‘ 

State government, | 63 

Property formerly subject of, state tax on use 
of, i 112, p. 466 

Property in transit in, state as not entitled to 
tax, g 104 

Punishment of offenses against, g 125 
Quarantine regulations as to, power of Congress 
to enact, g 59 

Radio psogram, broadcasting of, g 31, p. 315 
Railroads, 

Engaged in, federal regulations, g 47 
Instrumentalities of, g 39, pp. 326-330 
Regulation of business, g 78, p. 401 
Relationship with and liability to employees, 
federal legislation respecting, g 78, p. 
409 

Rates discriminating against, Interstate Com¬ 
merce Commission as authorized to prevent, 
g 143, p. 525 
Regulation, 

Conduct of business in respect to, gg 76-98, 
pp. 400-451 

Exclusive ix)wer of Congress, g 13 
Presumption ns to validity of statute, g 56 
Redemption of profit-shariiig coupons, regula¬ 
tion of, g 85, p. 425 

Repair work in connection with, railroad em¬ 
ployee engaged in as witliin protection of 
Federal Employers' Liability Act, g 51, p. 
360 

Repressure plant, operation of as, g 23, p. 285, n. 
75 

Routing shipment, federal law as controlling, g 
93 

Safety appliances as instrument of, g 40 
Safety requirements in respect to railroads en¬ 
gaged in, federal regulation of, g 78, p. 411 
Sale of goods. 

Included in, g 26, p. 298 

State regulation of forbidden, g 85, p. 425 
Sales tax by state as prohibited, g 112, p. 467 
Sanitary regulations respecting, validity, g 59 
Seaplanes used in, congressional regulation, g 45 
Service, 

Process on nonresident within state as in¬ 
terference with, g 139 
Railroad, regulations as to, g 78, p. 403 
Stamp tax on bills of Jading for transportation 
of articles of, validity of, g 120 
State regulation of, g 11, pp. 266-269 
Congress not having acted, g 14 
Incidental matters, g 54, p. 371 
Sto(‘kyards as agencies of, g 45 
Storage of commodity as use in, state taxation 
of, g 112, p. 407 

Street railways as engaged In, g 47 
Switch engine used in breaking up trains con¬ 
veying interstate commerce, g 39, p. 329, n. 54 
Switching line, delivery of car as constituting, 
g 25, p. 291, n. 26 
Taxation, 

Power of as limited to Congress, g 101 
Property engaged in, unit rule, g 108 
Telegraph and telephone companies, federal regu¬ 
lation when engaged in, g 52 


Interstate comm er c e Continued, 

Telegraph business by railroad, 147 
Telegraphs and telephones. 

Exclusive power of Congress to regulate, | 
81, p. 421 

Taxation of property by state, g 109 
Transmission of intelligence and information 
by, g 31, p. 314 

Temporary break in transportation as affected 
by. g 25, p. 293 

Terminal companies as engaged in, g 47, n. 55 
Termination of transportation, g 25, p. 292 
Territorial ports, transportation between, g 24, n. 
20 

Tobacco, state regulation as to sale as not inter¬ 
ference with, g 85, p. 428 

Tonnage duties on vessels engaged in, state as 
having no power to impose, g 124 
Transactions constituting, g 18, pp. 278-281 
Transportation as embracing, g 23, pp. 283-289 
Unfair practices, power of Congress to legis¬ 
late to prevent, g 54, p. 370, n. 18 
Vessels, 

Carrying interstate freight or passengers, g 
42 

Congressional regulations in respect to, g 79 
Wages of railroad employees engaged in, federal 
regulation of, g 48; g 78, p. 410 
Warehouses used as instruments of, state regu¬ 
lation of, g 97 

Webb-Kenyon Act as removing protection of 
clause from intoxicating liquors, g 100 
Wild fowl, flight of as, g 33 

Woolen goods, state law relating to sale as not 
interference with, g 85, p. 428 
Workmen's Compensation Act as inapplicable to, 
g 78, p. 417 

Interstate Commerce Act, 

Common carriers as unaffected by, g 47 
Common law remedies as superseded by, g 146 
Construction of, § 90 
Express companies us subJcH't to, g 80 
Punishment for violation of, power of Congress, 
g 131 

Routing of interstate shipments governed by, g 
93 

Validity, g 90 

Interstate Commerce Commission, gg 141-148, pp. 
502-575 

Abandonment of lines, power to authorize, § 142, 
p. 512 

Action by and against, right of, g 141 
Administrative questions, determination of, g 143, 
p. 519 

Admissibility of evidence in proceeding before, g 
145. p. 532 

Affirmative order. Jurisdiction of court to en¬ 
join or annul as dei)endent on existence of, g 
148, p. 556 

Amendment of pleadings in action before, g 145, 
p. 530 

Annulment of orders of, g 148, pp. 551-^575 
Approrval of orders by court, g 148, p. 572 
Arbitrariness, 

Injunction suspending orders in case of, g 
148, p. 572 

Order, interference with by court as depend¬ 
ent on, g 148, p. 565 
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Interstate Commerce Commission—Continued, 

Attorney's fees, review of actions involving or¬ 
ders of, § 148, p. 575 
Authority, § 142, p. 505 

Burden of proof in proceeding before, S 145, p. 

532 

Certiorari, control by, $ 146 
Collateral effect given to determination by, I 
148, p. 565, n. 30 

Compelling production of evidence in proceed¬ 
ings before, § 145, p. 533 
Concliisiveness of orders of, § 145, p. 537 
Consolidation of proceedings before, § 145, p. 

627 

Construction of tariffs and rules, resort to before 
bringing court proceeding, $ 147, p. 546. 

Court as not to exert authority over subjects 
coming within jurisdiction of, § 146 
Court proceedings before action of, § 147, pp. 
544-551 

Creation and status of, § 141 
Credibility of witnesses as determinable by, § 

148, p. 566 

Damages, authority to award, § 145, p. 530 
' Delegation of power of regulation to, § 8 
Disapproval of orders by court. § 148, p. 572 
Discretion, ante 

Discrimination, determination of, § 142, p. 

508 

Dismissal of proceedings before, § 145, p. 

528 

Emergency charges, estaldishment of, § 143, p. 

518 

Enforcement of orders of, § 148, pp. 551-575 
Nature and form of action, § 148, p. 551 
Enjoining of order of, § 148, pp. 551-575 
Errors of law, court as authorized to consider 
in a<*tion to enforce or enjoin orders, § 148, 
p. 5(i9 

EvideiKH' in proceeding before, § 145, p. 531 
Exclusive regulation by, § 15 
Exi)enses of, § 144 

Expert witnesses, qualilications as determinable 
by, § 148, p. 566 

Extension of line, iM)wer in resjiect to, § 142, p. 

511 

Fact questions in proceeding Inifore, S 145, p. 

528 

Fair hearing, determination of in action to en¬ 
force or enjoin order, § 148, p. 570 
Fares, authority in respi^ct to fixing of, § 143, p. 

517 

Findings, 

Admissibility in evidence in action to en¬ 
force or enjoin order, § 148, p. 562 
Conclusiveness of, § 148, pp. 565, 567 
Concurrence in as limiting review, § 148, p. 

575 

Setting aside order for failure to make, f 
148, p. 571 

Functions of, § 142, p. 505 
Income, ascertainment of, § 142, p. 516 
Increase of rates by, § 143, p. 518 
Injunction, c*ontrol by, § 146 
Interchange of traffic between lines of interstate 
carriers, jurisdiction over, § 78, p. 406 
Intervention in proceedings before, § 145, p. 530 
Investigation, duty in respect to, S 145, p. 527 
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Interstate Commerce Commission—Continued, 

Joint hearing before, § 145, p. 527 
Joint rates, discretionary power to establish, § 
143, p. 522 

Jurisdiction, § 142, p. 502 

Actions to enfoH'e or annul orders of, 8 148, 
p. 552 

Preliminary resort to as not required in 
cases not within jurisdiction, § 147, p. 
550 

Legislative orders, jurisdiction to review, § 148. 
p. 555 

Limitation in respect to proceedings before, § 
145, p. 529 

Long and short haul rates, jurisdiction in respect 
to, 8 143, p. 524 
Mandamus, 

Conditions precedent to maintenance of 
against, 8 347, p. 545 
Control by, 8 146 
Modification, 

Orders, 8 145, p. 539 

By court, 8 348, p. 572 
Rates, 8 143, p. 518 

Motor carriers, regulation of, 8 71, p. 394 
Opinion of, admissibility in evidence in action 
to enforce or enjoin order, 8 148, p. 562 
Opinions, requirements as to, 8 142, p. 507 
Orders of, 

Burden of proof in action to enforce, 8 148, 
p. 561 

Enforcement, annulment or enjoining of, 8 
148. pp. 551-575 

Evidence in action to enforce or enjoin, 8 
348, p. 501 

Intervention in suit to enforce or enjoin, 8 
148, p. 559 

Jurisdiction of suit to enjoin or annul as 
dependent on existenc^e of, 8 148, p. 565 
Parties to actions to enforce or enjoin, § 148, 
1>. 558 

Pleadings in action to enforce or enjoin, § 
148, p. 560 

Preliminary injunction suspending, 8 148, p. 
572 

Presumptions in action to enforce, 8 148, p. 
451 

Proceedings before, 8 145, p. 535 
Reference in case of dec«?e for enforce¬ 
ment, 8 348, p. 572 

Relief in action to enforce or enjoin, 8 148, 
p. 570 

Trial of action to enforce or enjoin, § 148, p. 
564 

Weight and sufficiency of evidence in ac¬ 
tion to enforce or enjoin, 8 348, p. 562 
Parties in pnweodings Iwfore, 8 145, p. 529 
Pending proceedings, court action respecting at 
same time, 8 147, p. 551 
Permissive orders. 

Jurisdiction to review, 8 148, p. 555 
Validity, 8 345. p. 537 

Pleading in proceedings before, 8 145, p. 530 
Power of, 8 142, p. 505 

Prejudice, consideration of in action to enjoin 
order, 8 148, p. 568, n. 43 

Preliminary Jurisdiction, rate proceeding, 8 143, 
p. 517 
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Preliminary resort to in respect to rates, 8 147, 
p. 545 

Proceedings before, 8 145, pp. 52C--542 
Prohibition, control l)y, § 146 
Provisional orders, validity of, § 145, p. 537 
Rates, authority as to, § 143, pp. 517-526 
Reasoning, courts as not concerned with, § 348, 
p. 566 

Rehearing, § 145, p. 541 

Relief awarded in proceeding liefore, § 145, p. 
535 

Reparation, authority to award, § 145, p. 539 
Report of findings in proceeding l»efore, § 145, 
p. 534 

Reports, requirements as to, $ 342, p. 516 
Review, judgment on orders of, § 148, p. 573 
Routes and connections, authority in respect to 
establishment, § 142, p. 509 
Rules and regulations, authority to promulgate, § 
142, p. 507 

Rules of evidence as not binding on, § 145, p. 
531 

Scope of inquiry in proceeding before, § 145, p. 
,528 

Securities, authority to authorize issuance of, § 
142, p. .514 

ShipiM*rs, power to regulate, 8 342, p. 515 
Su[)pleniental report, 8 145, p. 535 
Tenii>orary orders, validity of, 8 145, p. 537 
Unilication of carriers, authority in resjan't to, 
8 142, p. 513 

Unreasonahleness of order, interference with by 
court ns <h*pendent on, 8 148, p. 5i»5 
Valuation of i)roiM»rty, 8 142, p. 515 
Violation of orders, punisluiient for, 8 1*^1 
Weight and sufficiency of evidence in proceed¬ 
ings before, § 145, p. 533 
Witnesses, 

• Credibility as determiiiahle by, 8 148, p. 566 
rroewding before, compelling attendance of, 
8 145, p. 534 

Interstate ferries, exclusive franchise to operate, state 
as having no p<iwer to grant, 8 l'*f**l* n. 33 

Interstate highways. Congress as having power to 
construct, 8 45 

Interstate passengers, rates, federal regulation of, § 
95, p. 444 

Interstate pii>e lines, movement of natural gas through 
as interstate commerce, 8 ^^6, j). 394, n. 23 

Interstate radio communications, federal regulation 
of, 8 81, p. 423 

Interstate railroad. 

Abandonment of part of line, power of state to 
rcHiuire, 8 78, p. 405 

Relationship with employees, federal legislation 
respecting, 8 78, p. 409 

Interstate rates. Interstate (V)mmerce Commission’s 
authority over, § 143, p. 519 

Interstate shipments. 

Congressional regulation of, exclusiveness, 8 
Damage or injury to, federal laws governing lia¬ 
bility, 8 P. 438 

Interstate telegraph or telephone service, burdens or 
restrictions, prohibition against state, 8 81, p. 
422 


Interstate train, 

Presence of any interstate cars as constituting, 8 
39, p. 329 

Railroad employee killed or injured by ns with¬ 
in Federal Employers* Liability Act, 8 <^1* 
p. 347 

Interstate transportation. 

Congressional regulation of, 8 90 
I)is(‘riminatlou, rc^gulations as to, 8 91, p. 434 
Motor vehicles, 8 33, p. 285, n. 77 
Rates, 

Regulations ns to, 8 91, p. 4,33 
State regulation of, 8 91, p. 4.34 
Intonirban electric railways, jurisdiction of Inter¬ 
state Commerco Commission as to, § 142, p. 50,3 
Interurlmn line, interstate eoniinerce l»y, 8 47, n. 58 
Intervention, 

Knfon'emont of order of Interstate Commerce 
('ommission, right of, 8 148, p. 5.59 
Interstate (’ommerce (’ommission, pro(‘eedings be¬ 
fore, 8 145, p. 5,30 
Intoxicating lirpiors, 

Confiscation of, validity of state law relating 
to, 8 1.38, p. 497 

Fees fop iiisfXMtion of, validity of state law, § 
.58, n. 85 

License' tax on dealers In, validity, 8 117 
Original i>ackage doctrine as iiiaiiplicablo to, § 
28. p. .312 

Original packages for Interstate transiK»rtation. 
8 28, p. .310 

Prrdiibitlon of traffic in, 88 99, 100, pp. 451-4.55 
Regulation of interstate commerce in, 8 6, P. 
261, n. 47 

Regulation of traffic in, 88 90, 100, pp. 451-1.55 
Subject of interstate comnnu-ce witliln protection 
of constitution, 8 17 

Transportation of one person ns interstate com¬ 
merce, 8 3.3, p. 285, n. 77 
We]d)-Ken.von Act, validity of, 8 lOO 
Intrastate activities, interstate coininerce as resnltiiig 
frean, § 18, p. 280 

Intrastate business, foreign cori)oratU)n engaged in. 

state’s riglit to rc'giilate or exclude, § 62, p. .381 
Intrastate cars, moving interstate cars to exjH*dile 
movement of ns employment in interstate com¬ 
merce*, 8 51, p. 3,57 
Intrastate comnu»rce. 

Agents, sales by, 8 37 

Aircraft navigation in, state regulation of, 8 45 
Articles subject to, iKJwer of state to d(*ter- 
miiie, 8 17 

Boiler Insiiection Act. application to death or 
injuries received in, § 78. p. 416 
Congressional power of regulation, 8 7 
Dealers in goods in, license tax on, 8 114, pp. 472- 
47t» 

Defined, 8 1 

Discrimination arising out of rate, eniirts as 
without jurisdiction of question relating to, 
8 147, p. 546, n. 51 

Employment in, distinction between employment 
in interstate commerce, 8 51, p. 346 
Interstate Commerce Commission as having no 
jurisdiction over, 8 143, p. 504 
License tax, agents or peddlers engaged in as 
subject to, 8 115 
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Intrastate commerce—Continued, 

Motor carriers, power of state or municipality to 
require license or permit, § 71, p. 395 
Order of Interstate Commerce Commission as 
applying to rates, construction in favor of, § 
145, p. 538 

Package goods, reshipment within state as, $ 28, 

p. 310 

Persons or c'orporations engaged in as subjcc't to 
state regulation, § 46 
Pipe lines, state regulation of, § 82 
Railroads, state’s power to regulate, § 78, p. 
401 

Rates, Interstate Commerce Commission as hav¬ 
ing jurisdiction to regulate, § 143, p. 524 
Regulation, exclusive power of state, § 13 
Safety Appliance Act, application to, § 78, p. 
416 

Switching connections, state regulation of, § 78, 
p. 407 

Telegraphs and telephones, messages within 
state by, § 31, p. 315 

Termini in same state, transportation commenc¬ 
ing and terminating within, § 24 
Trade-marks, power of state to legislate on sub¬ 
ject of, § 77 

Worknum’s (’nmpensation Act as applicable to, 
§ 78, p. 417 

Intrastate passengers, fares, state regulation of, § 
05, p. 444 

Intrastate sales, state regulation of, § 85, pp. 424-428 
Intrastate shipments, loss or damage to, state law as 
controlling, § 02, r). 440 

Intra-territorial commerce, jurisdiction of Interstate 
CommcTce Commission over, § 142, p. 505 
Investigations, 

Authority of Interstate Coniinerce Commission in 
respect to, § 142, p. 505 

Interstate Commerce Commission, duty in respect 
to, 8 145, p. 527 

Itinerant photographers, occupation tax on business 
of, validity of, § 115 
Itinerant vendors, 

License tax, validity, 8 115 

Sales by in original ])ackages as interstate com¬ 
merce, § 28, p. 309 

Janitor, railroad employ(»e breaking fuel as not within 
Federal Employers’ Liability Act, 8 51, p. 347, 
n. 99 

Joinder of parties. 

Enforcement of order of Interstate Commerce 
Commission, action for, 8 148, p. 559 
Proceedings lieforc Interstate Commerce Commis¬ 
sion, 8 145, p. 530 , 

Joint hearing, Interstate Commerce Commission, au¬ 
thority in respect to, § 145, p. 527 
Joint rates. 

Division of, 

Interstate Commerce Commission as au¬ 
thorized to determine, 8 143, p. 523. 
Interstate (Commerce (knnmlssion’s failure to 
require specifle evidence as ground for 
setting aside rate order, § 148, p. 571, ii. 
72 

Prior resort to Interstate Commerf*e Com¬ 
mission before court proceeding, 8 147, 
p. 546, n. 61 


Joint rates—Continued, 

Interstate Commerce Commission, discretionary 
power to establish, 8 143, p. 522 
Judgment, 

Construction of viaduct by railroad required 
by as not burden on interstate commerce, 8 
138, p. 499, n. 4 

Performance of contract retpiircd by as violation 
of commerce clause, 8 138, p. 499 
Review, on orders of Interstate Commerce Com¬ 
mission, 8 148, p. 573 

Judicial functions, court proceedings involving before 
action of Interstate Commerce Commission, 8 147, 
p. 544 

Judicial power. Interstate Commerce Commission as 
not having, 8 141 

Judicial process, corporations engaged in interstate 
commerce as not immune from, 8 l**i5> 

Jurisdiction, 

Actions involving intrastate or interstate com¬ 
merce, 8 1«^8, p. 497 

Annulment of orders of Interstate Commerce 
Commission, actions for, 8 148, p. 552 
Enforcement of orders of Int(»rstate Commerce 
Commission, actions for, § 148, p. 552 
Enjoining of oniers of Interstate Commerce 
Commission, actions for, 8 148, p. 552 
Interstate Commc^rce Commission, § 142, p. 502 
Courts as not to exert aiithority over sub¬ 
jects coming with, § 146 
Preliminary resort to commission as not 
retpaired in cases not within, 8 147, p. 
550 

Pleading in action to enjoin or S(‘t aside order 
of Interstate Commerce (’ommission as re- 
(piliMHl to show, 8 148, p. 560 
Jury questions, reparation orders, suit to enforce, 8 
148, p. 570 

Kidnapped iM*rson, transportation in interstate' coru- 
iii(*rce, power of Congress to puuisli for, 8 132 
Kosher meats, false representation as, state regula¬ 
tion us valid, § 80 
La))els, 

Original packages, state regulation of, § 28, p. 
310 

State regulation requiring, validity of, 8 80 
Labor, 

Contract including furnishing of as interstate in 
character, § 2(), p. 305 

Contract to furnisli, unlicensed foreign corpora¬ 
tion as not entitled to recover under, § 26, 
1 >. 307, n. 35 

Sunday, validity of state legislation prohibiting 
ns applied to interstate commerce, 8 63 
LalM)r agents, license tax on, validity, 8 115 
Labor contracts, character as transaction in com¬ 
merce, 8 20 

Labor union, prevention of employee from becoming 
member of, power to punish for, § 127 
Laehes, reparation orders, actions on, 8 148, p. 558 
Laundry agents, license tax, liability to, 8 115 
Law questions. 

Adjudication of by court for Interstate Com¬ 
merce Commission, 8 146 

Court proceedings involving before action of 
Interstate Commerce Commission, § 147, p. 
544 
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Law tide of court, Juriadictioii of action to enforce 
reparation orders, 8 148, p. 553 
Leases, 

Chattels shipped from another state as inter¬ 
state commerce, 8 32, p. 320 
Court proceeding: involving determination of 
questions relating to, prior resort to Inter¬ 
state Commerce Commission as necessary, 8 
147, p. 549 

Interstate carriers, recordation requirement as 
not interference with interstate commerce. 
8 140 

Moving picture film, taxation by state, 8 1^2, p. 
470 

Railroad tracks. Interstate commerce resulting, 8 
47 

Leaving premises, railroad employee as within Fed¬ 
eral Employers' Liability Act as engaged in 
interstate commerce, 8 51, p. 306 
Legislative orders. Interstate Commerce Commission. 

jurisdiction to review, 8 148, p. 555 
Levees, navigable waters, federal power in reajiect 
to, 8 73. n. 23 

Liability, interstate carriers, federal law as govern¬ 
ing, 8 92, pp. 4.36-442 
License tax, 

Advertising distributor, 8 115 
Brokers, power of state or municipality to im¬ 
pose, § 115 

■ Canvassers, power of state or municipality to 
impose, 8 115 

Corporate franchises and privileges, validity of. 
8 118. pp. 470-485 

Dealers in trading.stamps, validity of, 8 116 
Imposition of by Congress as not relieving from 
local polic*e regulations. 8 113 
Interstate commerce, imposition by state for 
purpose of engaging in, § 111 
Intoxicating liquors, dealers in, 8 117 
Mercantile business, right of state to Impose. 
8 114, pp. 472-476 

Peddlers, power of state or municipality to im¬ 
pose, 8 115 

Regulation by means of, 88 111-118, pp. 465-483 
Vessels engaged in transportation, imposition of 
as not levy of tonnage duties, 8 124 
Licenses, 

Foreign corporation engaged in interstate or for¬ 
eign commerce, state requirement as to pro¬ 
hibited, 8 62, p. 381 

Interstate motor carriers, state's power to re¬ 
quire, 8 71, p. 394 

Milk, state requirements as to as not imposing 
burden on interstate commerce, 8 86 
Liens, nonmaritime tort for breach of contract, state's 
right to create and enforce, 8 138, p. 497 
Life insurance, business of as commerce, 8 22 
Lightering, tugs employed in as engaged in interstate 
and foreign commerce, 8 42 

Lights, railroad, municipal corporation's right to re¬ 
quire, 8 78, p. 408 

Limestone, mining and smelting of as subject of fed¬ 
eral regulation, 8 32, p. 323, n. 2 
Limitation, regulatory i)ower of Congress, 8 6, p. 262 
Limitation of actions. 

Federal Employers' Liability Act, federal law as 
controlling in action brought under, 8 78, p. 
415 


Limitation of actions—4Iontinued, 

Interstate transportation, recovery of charges, 8 
91, p. 434 

Loss or damage to interstate shipments, state law 
as controlling, 8 92, p. 440 
Reparation orders, actions on, 8 148, p. 558 
Validity of state law relating to, 8 138, p. 497 
Limitation of liability. 

Court proceeding involving reasonableness of 
agreement, prior resort to Interstate Com¬ 
merce Commission as essential, 8 147, p. 549 
Interstate carriers, power of Interstate Commerce 
Commission to authorize, 8 142, p. 506 
Personal injuries to interstate passengers, rules 
governing, 8 95, p. 445 
Live stock. 

Docked-tailed horses, importation of, state as 
without power to prohibit. 8 68, p. 387 
Driving of across state line as interstate com¬ 
merce, 8 23, p. 287, n. 98 
Grazing, 

State regulation of as not burden on inter¬ 
state commerce, § 98, p. 4.50 
Taxation of when brought into state for 
purpose of, 8 165. n. 9 

Interstate transportation of, regulation, 8 96 
Ijocal taxation of while in stockyards awaiting 
sale, 8 164 

Live stock, quarantine and sanitary regulations, va¬ 
lidity. § 59 

Loaded cars, railroad hauling from one state to an- 
oth(»r as interstate commerce, § .39, p. 327 
Ix)ading shipment, railroad employee engaged in as 
within Federal Employers* Liability Act, 8 51, p. 
356 

lioading vessels, business of as interstate or foreign 
commerce, 8 23, p. 286 

Local commerce, regulation of, power of state, 8 16 
Local process, corporations engaged in interstate 
commerce as not immune from, 8 139 
Local regulations. 

Incidental effect on interstate commerce, validity 
of, 8 14 

Interstate commerce, matters within power of 
state, 8 13 

Interstate or foreign commerce, 8 H, p. 268 
Local taxation, immunity of property in interstate 
transportation from, 8 104 

Local utilities, congressional power of regulation, 8 32, 
p. 322, n. 1 

Lock tolls. Imposition of by state as not levy of ton¬ 
nage duties, 8 124 

Logging roads, interstate commerce, engaging in, 8 47, 
n. 60 

Logs and logging. 

Local taxation of logs delayed in stream, 8 104 
State regulation in respect to floating of logs, 8 
84 

Long and short haul rates. Interstate Ck>mmerce Com¬ 
mission as having jurisdiction over, 8 143, p. 524 
Longshoremen, business of supplying to shipowners 
as subject to state tax, 8 114, p. 476, n. 31 
Loss of shipment. Interstate commerce, federal law 
governing liability, 8 92, p. 437 
Loss of time, damages for. Interstate Commerce 
Commission as without authority to award, 8 
145, p. 539 
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Lotteries, state legislation respecting, ralidity of as 
affecting interstate commerce, I dO 
Lottery tickets. 

Interstate commerce, power to prohibit transport 
tation in, fi 132 

Regulation of carriage of, power of Congress, S 
17 

Lumlier, purchase outside state and resale within 
state, dealer as engaged in intrastate commerce, 
S 26, p. 302, n. 3 

Lumber manufacturing, business of as subject to fed¬ 
eral regulations, § 32, p. 323, n. 2 
Lumber retailer, business of as subject to National 
Industrial Recovery Act as closely connected with 
interstate commerce, $ 85, p. 428 . 

Lunatics, state legislation excluding, validity as af* 
fecting interstate commerce, § 70 
Machine shop, requirement as to maintenance of by 
railroad according to contract, decree ns not bur¬ 
den on interstate commerce, S 138, p. 409, n. 4 
Magazines, 

Advertising of certain articles in. validity of lo¬ 
cal legislation prohibiting, § 68, p. 389 
Federal regulation of as being engaged in inter¬ 
state commerce, S 98, p. 450 

Mail, 

Railroad carrying as engaged in interstate com¬ 
merce. S 47 

Railroad employee engaged in loading as within 
Federal Emiiloyers’ Liability Act, § 51, p. 350, 
n. 12 

Transportation of between different states as in¬ 
terstate commerce, $ 31, p. 316 
Making up trains. Federal Safety Appliance Act as in¬ 
applicable to cars being moved for purpose of, 
$ 40 

Management, iiit(*rstate carriers, investigation of by 
Interstate Commerce Commission, § 142, p. 506 
Managing agent, service of process on, validity of, § 
139 

Mandamus, 

Interstate Commerce Commission, 

Availability of remedy against, § 147, p. 545 
Not Rubje<!t to control by, § 146 
Manipulation, biirdcm on Interstate commerce by, 
power of Congress to remove, § 19 
Mann Act, validity of, S 126 

Manufacturer, articles or commodities constituting 
subject of commerce as not in itself commerce, 
§ 32, p. 321 
Manufacturing, 

Nondiscriminatory tax Imposed by Congress on, I 
106 

State's power to regulate, S 85, pp. 424-428 
Margin, sale or purchase on as not interstate com¬ 
merce, § 26, p. 301 

Marine insurance, business of as commerce, S 22 
Marine risks, stamp tax on policies of insurance 
against. Congress as without power to levy, § 120 
Maritime craft, state regulations in respect to, § 79 
Maritime employees, relationship and liability to, reg¬ 
ulations as to, § 79 

Market, shipping to in other state as interstate com¬ 
merce, § 26, p. 301 

Market control, burden on interstate commerce by, 
lK)wer of Congress to remove, g 19 
Market quotations, furnishing of as interstate com¬ 
merce, g 31, p. 315, n. 25 


Marking, liqdor shipments, yalidity of state law 
quiring, g 100 

Master and servant relationship, 

Employer’s right to discharge employees at will, 
validity of National Labor Relations Act as 
affecting, g 16, n. 81 
Hours of labor, 

Construction of highways, regulation of by 
Congress, g 71, p. 391 

Railroad employees, legislation respecting, 
g 78, p. 409 

Railroad carriers and employees, federal regu¬ 
lation of, g 48 

Maximum rates, Interstate Commerce Commission as 
entitled to flx, g 143, p. 518 
Meaning of words, construction of by court in action 
to enforce or enjoin order of Interstate Com¬ 
merce Commission, § 148, p. 569 
Mt^asiirement, lic'imse or privilege tax, business in¬ 
volving sales in Interstate commerce, g 114, p. 
476 

Medical care, railroad furnishing injured employee 
as not engaged in interstate commerce, g 51, p. 
346, n. 98 

Medicines, i)atent, state regulation respecting brand 
or lal)el, § 86 

Mercantile business, license tax on privilege of en¬ 
gaging in, state’s right to impose, g 114, pp. 472- 
476 
Merger, 

Corporations, fee for filing papers incident to as 
not burden on interstate commerce, § 118, p. 
482 

Interstate carriers. Interstate Commerce Commis¬ 
sion’s authority in r<*Rpect to, g 142, p. 514 
Migratory birds, 

Baiting, validity of federal legislation prohibiting, 

§ 03, n. 50 

Flight of wild fowl as interstate commerce, g 33 
Migratory game, federal legislation for protection of, 
validity, § 66 
Mileage, 

Licence tax on corporation measured by, validity 
of, g 118, p. 484 

Motor V(?hicles using highways in interstate 
transportation, privilege tax based on, § 112, 
p. 472 

Mileage books, intrastate carriers of passengers, reg¬ 
ulations controlling, § 95, p. 445 
Military reservation, delivery of goods on as coiistl* 
tuting interstate or foreign commerce, g 26, p. 
300, n. 84 
Milk, 

Filled Milk Act, validity of, g 65, n. 81 
Marketing of as intrastate business, g 26, p. 300, 
n. 84 

State license requirements as not imposing bur¬ 
den on interstate commerce, g 86 
Millinery retailer. National Industrial Recovery Act 
unconstitutional as applied to, g 85, p. 428 
Minimum rates. Interstate Commerce Commission as 
aiithorizc'd to flx, g 143, p. 518 
Minimum resale price, state laws in respect to, va¬ 
lidity, g 85, p. 425 

Mining, business of as not interstate commerce, t 32, 
p. 321 
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Minority stockholders, parties to action to set aside 
order of Interstate Commerce Commission, S 148, 
p. 559, n. 55 

Misbranded foods and dru^, 

Law relating to forfeiture of as affecting original 
])a(‘kage doctrine, § ‘^8, p. 311 
Prohibitory legislation in resi>ect to, validity, H 05 
Moditicution, orders of Interstate Commerce Commis¬ 
sion, § 145, p. 539 
Money, 

Commerce as not comprehending loaning of, § 3:2, 
p. 318 

Transfer by telegraph as interstate commerce, § 
31, p. 314, n. 25 

TraiiKinisKiun of as commerw, § 17 
Monopolies, 

Regulation by means of grants or prohibition of, 
§ 133 

State law tending to restrict, validity when ap¬ 
plied to intrastate coninaM-ce, § 85, p. 425 
Moored vessi'l, employee of as not engaged in inter¬ 
state or foreign commerce, § 53, n. 7 
Mortgage bonds, recordati<»n of mortgage within 
state, taxation of l)y state, § 110 
Mortgagee, original packages, foreclosure on as not 
making importer of, § 28, p. 310 
Mortgages, 

Dealings in as intrastate business, § 20, p. 300, 
n. 84 

Interstate carriers, recordation retjulrc'mc'nts as 
\alid. § 140 

Original packages, taxation by state warranted In 
case of, $ 105, p. 459 

Motion pictures. Moving picture films, post 
Motor carriers. 

See, also, Automol)iles, ante 
Brokers or agents engaged exclusively In inter¬ 
state or foreign e(jmmerce for, lict^iise tax 
on, § 115 

Interstate commerce, certificate of pnlilic con- 
v<*iiience and necessity, § 142, p. 512 
Intrastate conim(*rce, stat<‘ or iiiunici]ial corpo¬ 
ration’s power to require license or permit, § 
71, p. 305 

Nati(»nal Laiu^r Relations Act as apidicable to, 5 
71, p. 307 

Regtilation of, Interstate Commerce Commis¬ 
sion, § 71, p. 304 

Rules and regulations as to, nutliority of Inter¬ 
state' C3omm(*rce Commission, § 142, ji. 507 
Weirkiin'ii's comiiensation law as npplicalde to em¬ 
ployees of, § 71, p. 300 

Motor-driven tngs, state regulations in inspect to, 
validity, § 70, n. 44 
Motor Vehicles. Automobiles, ante 
Mov('ment of trains, railroad employee’s services in 
connection with as within Federal Employers’ 
Liability Act, § 51, p. 351 

Moving busiiu'ss, state regulation of as not int<'rfer- 
iiig with interstate commerce, $ 98, p. 450 
Moving picture films, 

Censorship, state laws providing for as not bur¬ 
den on iiitc'rstate commerce, § 89 
Exhibition of as not act of interstate commerce, 
§ 32, p. 319 

Shipment from one state into another for exhibi¬ 
tion as interstate commerce, § 32, p. 320, n. 
37 


Moving picture films—Continued, 

Subject of interstate commerce within protection 
of constitution, § 17 

Sunday exhibition of, power of state to prohibit, 
§ C3 

Taxation, state as without right to tax leasing or 
distribution of, § 112, p. 470 
Miiiiicirial corporations, 

Dc'legation of power of regulation to by Con¬ 
gress, § 8 

Gas and electricity, regulation of rates, § 85, p. 
420 

Interstate commerce, deh'gatlon of power to regu¬ 
late to, S* 11, p. 207 

Interstate ferries, power in respect to prohibit¬ 
ing operation of, § 08, p. 387 
lntoxi(‘atiiig liquors, validity of ordinance pro- 
hiiiitiiig possession, § 99, n. 30 
License fees, right to impose without illegally 
burdening interstate commerce, § 112, p. 471, 
n. 2 

License tax, imposition of on agents, brokers, 
etc., § 115 

Parties to action to enjoin action of Interstate 
t’ommeree ('oinmission. if ns, p. 559, n. 55 
Prohildtory legislation by, § 03 
Safety regulations in re'spect to railroads, power 
as to, S 78. p. 107 

Taxation by, raciio broadcast and rcccjdion, § 
112, p. 470 

See, also. Drugs, ante 

Federal legislation prohildting transportation of. 
validity, g 08. p. 3tK> 

National Industrial Recovery Act, 

Invalidity as applied to petroleum industry, S 
S5, p. 428 

Liimir'r relailt'r’s business ns sui>jeet to, § 85, p. 
428 

Validity of, § 08, p. 447 
National Labor lUdaticms Act, 

Motor carriers engaged in Interstate transporta¬ 
tion, validity as applied to, § 71, p. 307 
Validity of, g 10, n. 81 ; g ilS, p. 447 
National Labor Relations Board, unfair lal)or |)rac- 
tices by steamship transportation, Jiiri.sdietion 
when engaged in interstate e<unmerc(‘, g 70 
Natifmal manufacturing operations, rel.ntioii to in¬ 
terstate commerce warranting congressional reg 
ulation, § 32, p. 322 

National Motor Vehicle Theft Act, validity of, § 08, 
p. 389 

Natural gas. 

See also. Gas, ante * 

Bulk broken up for distribution, interstate char¬ 
acter as a1T(‘Ctod by, § 28, p. 311 
Interstate tran.sportation tlirough ])ipe linos, state 
regulation prohiliited, g 82 
Privilege tax for tran.si)ortation of, right to im- 
I)ose, g 114, p. 473, ii. 18 

Producers of, privilege or occupation tax on as 
valid, § 114, p. 474, n. 22 
Production of as not interstate commerce, § 32, p. 
322 

State law prohibiting transportation or piping of 
from state, validity as interference with in¬ 
terstate commerce, g 68, p. 389 
Subject of Interstate commerce within protection 
of constitution, g 17 


1224 



INDEX TO COMMERCE 


Navigable rivers, ferry rates between states, regula¬ 
tion of, § 95, p. 445 
Navigable waters, 

Bridges over. 

Power of Congress to regulate, § 36 
Power to construct or regulate, S 76 
Dams, authority to cc»nstruct, § 74 
Dredge operating on, emjdoyees as not subject to 
local regulations, § 53 

Floating logs on, state regulation in respect to, 

8 84 

Improvements In, power of regulation as to, 8 73 
Instrumentalities of commerce, 8 37 
Interstate or foreign commerce over, federal reg¬ 
ulation of, 8 72 

Obstructions in, power of federal government and 
state in res[»ect to, 8 74 
Regulation of, 88 72-75, pp. 397-400 
Tolls for use of, power of state in respect to, § 73 
Navigation, 

Commerce as including, 8 30 
C'ongress’ power to n'gulate, § 30 
Wharves, regulation of ns aids and conveniences 
to navigation, § 44 

Negligence, co\irt action for loss of property through, 
prior resort to Interstate (Vmimerce Commission 
as unnecessary, § 147, p. 550 
Negotiable instruments, 

Bills of exchange*, commerce as not comprehend¬ 
ing d(*alijig in, § 32, p. 318 
Corporatt* securities, interstate transi)ortation of, 
validity of legislation prohibiting, 8 08, p. 387 
Notes, comnieree us not eonii)rehending dealing 
in, 8 32, p. 318 

Negotiation of contract, privilege tax on as interfer¬ 
ence with interstate commerce, 8 IH, p. 473, n. 18 
Negotiations, sale* of proiK*rty, interstate (‘ommeree 
as including, 8 2(i, p. 303 

Net profits, franchise tax on corporations measured 
by, validity of, 8 P- 

New billing, interstate character of transportation as 
affected by, § 25, p. 205 

New construction, interstate railroad, employee* en¬ 
gaged in as within firotection of Federal Employ¬ 
ers’ Liability Act, § 51, p. 305 
New's gathering agencies. 

Federal regulation of as interstate commerce, 8 
98, p. 450 

OiK*rations of in difTeri*iit states as interstate 
coiiimerce, 8 31, p. 317 
NewspaiK*rs, 

Advertising of certain articles in, validity of lo¬ 
cal legislation prohil)itiiig, 8 08, p. 380 
Distribution from one state to another as inter¬ 
state commerct', § 31, p. 317 
Distrihiition of, state regulation of as valid, § 98, 
p. 450 

Federal regulation of business of as interstate 
commerce, 8 98, p. 450 

Subject of interstate commerce within protection 
of constitution, § 17 

Night watchman, railroad yards, applicability of Fed¬ 
eral Employers* Liability Act, § 51, p. 359, n. 03 
Nonlntoxieating liquors, dis<Tlminatory tax on w’hole- 
sale dealers importing, validity of, 8 114. p. 473, 
n. 19 


Nonresident manufacturers, license tax on, validity 
of, 8 114, p. 473, n. 18 

Nonresident motorists, tax, state’s right to Impose, 8 
109 

Notes, commerce as not comprehending dealing in, 8 
32, p. 318 

Nursery stock, state regulation of ns interference with 
interstate commerce, 8 85, p. 428 
Obscene hooks, punishment for depositing with car¬ 
rier, power in respect to, 8 ^30 
Obstruction, 

Navigable waters, 

liCgislntive action in respect to, 8 74 
Regulation of, power of state and federal 
government in respt»et to, § 74 
Oec'iipation, character as commerce, 88 21-23, pp. 283- 
289 

Ocean carriage, jurisdiction of Interstate Commerc(* 
(’ommission over, 8 142, p. 504 
Ocean rates, Interstate (\jmmerce Commission as not 
having jurisdiction over, 8 143, p. 517, n. 65 
Offenses, punishment of, 88 125-132, pp. 490-41)2 
Offices, instrumentality of interstate commerce, 8 38 
Oil, 

Illegal production of, validity of state law forbid¬ 
ding transportation, 8 08, p. 389 
lD‘:;u‘ction law's relating to, state's pow'er to en- 
a(‘t, § 57 

Interstate transportation through pipe lines, state 
r<^giilatIon prohibited, 8 82 
Prod net ion, 

Nf)t interstate eommereo. 8 32, p. 322 
State regulation ns not interference with in¬ 
terstate comniercG, 8 98, p. 450 
Storage in tanks after Importation, taxation by 
state, 8 105, n. 8 

Tank cars or st<‘ainerR as original containers for 
interstate trnnsr)ortation, 8 28, p. 310 
Oil-cracking retinery, labor fnriiisb(*d for installation 
of iiinchinery for under contract of sale as inter¬ 
state* in character, § 20, p. 306, n. 32 
Oil wells, drilling of as not interstate eommoree, § 32, 
j). 322 

Oleomargarine, 

Fetl(*ral law relating to as affeeting original pack¬ 
age d(K*trine, 8 28, p. 312 
Prohibitory legislation in respect to by states, 
validity of, 8 05 

State regulation i-espeeting maimfaetnre and sale 
of, validity, 8 80 

Subject of interstate comim»ree W'ithin protection 
of constitution, 8 17 

Operation of trains, railroad empIoy(‘e’s services in 
eoiinection with as within Federal Employers* 
Liability Act, § 51, p. 351 
Opinions, 

Interstate Commerce Commission, 

Admissibility in ovideiu'e in action to enforce 
or enjoin order, 8 148, p. 562 
Re(|uirements as to, 8 142, p. 507 
Opium, 

Federal legislation prohibiting transportation of, 
validity, 8 68, p. 390 

Offense of importation of, power to punish for, 
§ 132 

Options, dealings under as intrastate business, 8 26, 
p. 300, n. 84 
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Orders, 

Interstate Commerce Commission, 

Admissibility in evidence in action to enforce 
or enjoin, S P- 

Enforcement annulment or enjoining of, I 
148, pp. 551*575 

Evidence in actions to enforce or enjoin, I 
148, p. 561 

Intervention in suit to enforce or enjoin, | 
148, p. 559 
Jurisdiction of. 

Actions to enforce, § 148, p. 553 
Suit to enjoin or annul as dependent on 
existence of, § 148, p. 555 
Parties to action to enforce or enjoin, § 148, 
p. 558 

Preliminary injundion suspending, S l^i P- 
572 

Proceedings before, S 145, p. 535 
Relief in actions to enforce or enjoin, $ 148, 
p. 570 

Trial of action to enforce or enjoin, S 148, p. 
564 

Weight and sufficiency of evidence in action 
to enforce or enjoin, § 148, p. 562 
Taking of in other states as interstate commerce, 
§ 26, p. 300, n. 85 

Organ, labor furnished for installation under con¬ 
tract of sale as interstate in character, § 26, p. 
306, n. 32 
Original packages. 

Cigarette boxes, interstate transportation, i 28, p. 
311, n. 73 

Commingling of goods, interstate character lost by, 
§ 28, p. 311 
Defined, § 28. p. 310 

Imposts or duties on goods imported in, validity 
of, i 123 

Labeling of, regulation by state, S 28, p. 310 
Pledge or mortgage of, taxation by state as war¬ 
ranted in case of, { 105 

State's restriction as to traffic in as burden on 
interstate commerce, S 87 
Taxation after sold or removed from, 8 105 
Traffic in as interstate commerce, § 28, pp. 309* 
313 

Ornamental plaster work, unlicensed foreign corpo¬ 
ration as not entitled to recover under contract 
to furnish labor for installation, 8 ^0, p. 307, n. 
35 

Overcharges, interstate shipments, law governing lia¬ 
bility, 8 92, p. 441 

Ownership, interstate character of transportation as 
affected by, § 23, p. 285 
Packages. Original packages, ante 
Packers and Stock Yards Act, validity of, 8 98, p. 
451 

Packing industry, federal regulation, limitation to in¬ 
terstate transactions, 8 98, p. 440 
Partial relief, injunction against order of Interstate 
Commerce Commission, 8 148, p. 555 
Parties, 

Appeal from judgment on order of Interstate 
Commerce Commission, 8 148, p. 573 
Enforcement of orders of Interstate Commerce 
Commission, actions for, 8 l^i p. 558 


Parties—Continued, 

Injunction against order of Interstate Commerce 
Commission, 

Jurisdiction of, 8 148, p. 555 
Proceedings for, 8 148, p. 558 
Procec^dings before Interstate Commerce Com¬ 
mission, 8 145, p. 529 

Passenger trains, stopping at local stations, regula¬ 
tions as to, 8 78, p. 405 
Passengers, 

Interstate transportation of, federal regulations 
as governing, 8 95, pp. 442-446 
Separation of different races, state regulation 
as not interference with interstate commerce, 
8 95, p. 443 

Transportation from one state to another as in¬ 
terstate commerce, 8 23, p. 283 
Passes, interstate transportation, federal legislnti<m as 
governing, 8 95, p. 446 

Patent medicines, state regulation respecting brand 
or lal)el, validity of, 8 86 

Paupers, state legislation excluding, validity as af¬ 
fecting interstate commerce, 8 70 
Payment, place of as afTecting character of trans¬ 
action as interstate or intrastate, 8 20, p. 303 
Peddlers, 

Goods offered for sale by as not in original pack¬ 
age for interstate transiM)rtntion, 8 28, p. 
311 

License tax on, power of state or municipality to 
impose, 8 115 

Municipal ordinance relating to, validity as af¬ 
fecting interstate commerce, 8 63 
Penalties, 

Foreign corporation engaged in intrastate busi¬ 
ness as subject to, 8 62, p. 381 
Railroads, imposition of for delay in construc¬ 
tion of bridge as burden on interstate com¬ 
merce, 8 78, p. 409 

Telegraph and telephone companies, federal reg¬ 
ulation in respect to, 8 81, p. 422 
Pending action, Interstate Gommerce Commission, 
court proceeding involving, 8 147, p. 551 
Pensions, railroad employees, legislation respecting, 
8 78, p. 409 

Perishable Agricultural Commodities Act, validity 
of, 8 85, p. 427 
Permissive orders, 

Interstate Commerce Commission, 

Jurisdiction to review, 8 148, p. 555 
Validity of, 8 145, p. 537 

Permit, 

Foreign corporation engaged in interstate or 
foreign commerce, state requirement as to, 
8 62, p. 381 

Interstate motor carriers, state's power to re¬ 
quire, 8 71, p. 394 
Personal injuries. 

Employees of railrqad engaged in interstate com¬ 
merce, federal regulation of liability, 8 50 
Interstate passengers, federal law as governing 
liability for, 8 95, p. 445 

Personal interest, necessity of in proceeding before 
Interstate Commerce Commission, 8 145, p. 529 
Persons, transportation of as act of commerce, 8 17 
Petroleum industry. National Industrial Recovery 
Act as invalid as applied to, 8 85, p. 428 
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Petroleum oil, continuity of transit as broken for 
purposes of local taxation, § 104 
Photographers, occupation tax Imposed on business 
of solicitation, 8 115 

Physical instrumentallti(»s of Congress, § 35 
Physicians, traveling, license tax on as not interfer¬ 
ing with interstate commerce, | 114, p. 474, 
n. 24 

Pictures, occupation or license tax on itinerant photog¬ 
raphers and iM^rsons soliciting orders for por¬ 
traits, etc., validity, 8 115, p. 478 
Pilot fees, 

Imposition of by state as not levy of tonnage 
duties, 8 124 

Validity of state law imposing, 8 123 
Pilot laws. 

Congressional power to enact, 8 R3 
Regulation by means of, 8 134 
Pilots, interstate commerce, employment in, 8 53 
Pipe lines, 

Commerce as not comprehending preparatory 
matters, 8 32, p. 318 

Instrumentalities of commerce, character as, 8 
45 

Interstate transijortation by, federal regulation 
of as exclusive, 8 ^2 

Jurisdiction of Interstate Commerce Commission 
as to, 8 142. p. 502 

License tax for privilege of operating, validity 
of, 8 118. P. 481, n. 76 

Local property tax on though used in interstate 
c'ommerce, 8 169 

Transiiortation of oil by iK'tween states as in¬ 
terstate commc'rce, § 23, p. 285 
Plate glass window, labor furnished for installation 
of under contract of sale as interstate in charac- 
t(‘r, 8 2(i, p. 306, n. 32 
Pleading, 

Amendment, actions on reparation awards, 8 148, 
p. 561 

Defenses in actions on reparation awards, neces¬ 
sity of, § 148, p. 552 

Enforcement of orders of Interstate Commerce 
Commission, action for, 8 148, p. 560 
Interstate Commerce (Commission, proceeding be¬ 
fore, 8 145, p. 530 

Loss or damage to interstate shipment, local 
rules or statutes as applicable to, 8 62, p. 
440 

Reparation award, actions on, 8 148, p. 560 
Pleasure vessels, carriage (>f passengers from and to 
points within state, interstate commerce as not 
including, 8 42 

Pledge, original packages, taxation by state in case 
of, 8 105 

Plenary power, regulation by Congress, 8 6» P* 261 
Police officers, railroad, Federal Employers’ Liability 
Act as applicable to as engaged in interstate 
commerce, 8 51, pp. 358, 359 
Police power, 

Federal statutes regulating Interstate commerce 
under, validity, 8 15, n. 54 
Quarantine and sanitary laws enacted pursuant 
to, validity of, 8 50 

Regulatory power of Congress as limited by con¬ 
stitutional provisions, 8 6, p. 2(}3 


Police regulations, 

Incidental interference with interstate commerce 
by state under, 8 H. P- 268 
Interstate commerce, power of Congress to adopt, 
8 54. p. 370 

Politics, expenditures in by interstate carriers, in¬ 
vestigation by Interstate Commerce Commission, 
8 142, p. 506, n. 90 

Poor persons, state legislation excluding, validity as 
alTecting interstate commerce, 8 70 
Port regulations, power to make, 8 136 
Portrait solicitors, license tax on, validity, i 115 
Ports, 

Discrimination by preference of, 8 61 
Preference of, regulation by, 8 61 
Regulations in respect to, power of Congress, 
8 37. n. 15 

Ports of entry, airplanes crossing international bor¬ 
der. power to establish, 8 136 
Posse, employment of by railroad as in Interstate 
commerce within Federal Employers’ Liability 
Act, 8 51, p. 359, n. 63 

Potatoes, federal law regulating transactions in fu¬ 
tures in, validity, 8 86 

Poultry, regulation of intrastate sales of, validity, | 
86 

Power companies, Intrastate activities of as not sub¬ 
ject to federal regulation, 8 98, p. 449 
Practice, Federal Employc^rs’ Liability Act, state 
procedure as applicable to actions brought in 
state court under, 8 78, p. 415 
Prayer for n»lief, pleading in action to enforce or 
enjoin order of Interstate Commerce Commis¬ 
sion, 8 148, p. 560 

Preference, burden of proof as to, proceeding before 
Interstate Commerce Commission, 8 145, p. .532 
Prejudice, Interstate (’ommerce (Commission, consid¬ 
eration of in action to enjoin orders, 8 148, p. 
.568. n. 43 

Preliminary injunction, order of Interstate Commerce 
Commission suspended by, 8 148, p. 572 
I’rellminary jurisdiction. Interstate Commerce Com¬ 
mission, rate procwdiiig, 8 143, p. 517 
Preparatory movement, interstate* transportation. In¬ 
terstate commerce as result of, 8 39, p. 328 
Preparatory work, 

Railroad employee engaged in as not within Fed¬ 
eral Emi>loyers’ laalulity Act as engaged in 
interstate commerce, 8 51, p. 353; 8 51, p. 
366. n. 89 
Press associations, 

Federal regulation of, 8 68, p. 450 
Operations of in different states as interstate 
commerc*e, 8 31, p. 317 
Presumptions, 

Appeal from judgment in actions on reparation 
orders, 8 148, p. 575 

Enforct*ment of order of Interstate Commerce 
Commission, actions for, 8 348, p. 561 
Intrastate transmission of tel€*grapb messages, | 
31, p. 316, n. 32 

Review of order of state commission, non-inter¬ 
ference with irit<»rstate commerce, | 65 
Validity of regulatory statutes, 8 56 
Prison-made goods, original package doctrine as in¬ 
applicable to, 8 28, p. 313 
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Private agreements, construction of by court in ac¬ 
tion to enforce or enjoin order of Interstate Ck)m- 
merce Commission, { 148, p. 560 
Private car companies, jurisdiction of Interstate 
Commerce Commission as to, S 142, p. 503 
Private contract, congressional power of legislation 
on when relating to Interstate commerce, S 19 
Private residences, state legislation prohibiting un¬ 
invited visitation of by solicitors, validity as 
affecting interstate commerce, § 63 
Privilege tax. 

Corporations, computation of, § 118, p. 484 
Intoxicating liquors, business of soliciting or¬ 
ders for, 5 117 

Natural gas, transportation of as suliject to, | 
114, p. 473 

Regulation by means of, §§ 111-118, pp. 4f>5-485 
Prize fight Alms, 

Federal legislation prohibiting importation of, 
validity, $ 67 

Interstate commerce, offense of trans|)orting in 
as not prohibiting exhibition, § 132 
Legality of sale of within state after termina¬ 
tion of interstate transportation, § 26, p. 302, 
n. 3 

Procedure, 

Federal Employers’ liialiility Act, state pnx'ed- 
ure as applicable to ai'tioiis lirought in state 
courts under, § 78, p. 415 

Interstate Coniinerce Commission, § 145, pp. 
52(i-542 

Process, coriiorations engaged in interstate commerce 
as not immune from, § 139 

Processing tax, imposition of as beyond power of 
Congress as not on inter.statc comm(»rce, { 101, 
n. 62 

Production, 

Article or commodity subject of commerce a.s 
not in itself interstate commerce, $ 32, p. 
321 

Distinguished, $ 1 

Evidence, compelling of In proceedings before 
Interstate Commerce Commission, { 145, p. 
533 

Oil and gas, state regulation of as not interfer¬ 
ence with interstate commerce, § 98, p. 450 
Regulation of as within iniwer of Congress to 
regulate commerce, § 98, p. 447 
Profit-sharing certificates, license tax on dealers of¬ 
fering, validity of, § 116 

Profit-sharing coupons, redemption of constituting 
interstate commerce, regulation of, 8 85, p. 425 
Prohibition, Interstate (’ominerce Cominissiou as not 
subject to control by, § 14() 

Prohibitory laws, fish and game, validity of, § 66 
Prohll)itory legislation, 

Federal government, § 63 

Regulation of commerce by, §8 63-70, pp. 382- 
391 

State government, 8 63 
Suppression of gamlfiing, validity of, 8 
Property tax, regulation by means of, 88 103-118, pp. 
458-485 

Prospective purchaser, shipment Into state for dem¬ 
onstration to as act of interstate commerce, 8 
27 


Prostitution, transportation of women in Interstate or 
foreign commerce for purposes of, punishment of 
offense, 8 126 

Protection of commerce, power of Congress, 8 P« 
369 

Provisional orders. Interstate Commerce Commission, 
validity of, 8 145, p. 537 

Public health, articles inimical to as not subject 
of interstate commerce, 8 17 
Public highways. Congress as having power to au¬ 
thorize or constimct as means of cumniunica- 
tion between states, 8 71, p. 391 
Public morals, articles inimical to as not subject 
of interstate commerce, § 17 
Public policy, interstate commerce, enforcement by 
state over subject of, 8 14 
Public service commission, 

Intrastate business of railroad regulated by, 8 
78, p. 402 

Regulatory powers, 8 55 

Public supplies, discrimination against interstate 
eoinmerco in respect to, 8 60 
Public utilities, 

Interstate business of, state commission as with¬ 
out jurisdiction of, § 55 

Regulation of, federal and state autliority, 8 98, 
p. 450 

Tax to cover cost of regulation as not burden on 
interstate commerce, § IIS, p. 4S5 
Public Utility Holding Act, validity of, § 98, p. 450 
Public works, discrimination against interstate com¬ 
merce in respect to, 8 60 

Puerto Rico, sales tux on foreign importations, 8 
112, p. 467 
Pullman cars, 

Berths, state regulation respecting, validity, 8 
95, p. 443 

License tax on l)usiiiess of furnishing as l)urden 
on interstate commerce, 8 114, p. 475, ii. 2(» 
Pumping stations, interstate railroads using, (‘iii- 
ploytv engaged in repair of as within pro|(*<-tion 
of Federal Employers’ Liability Act, 8 P- 
362 

Purchases, commeree as including, 8 1 
Pure Food and Drugs Act, validity, § 86 
Putrid food, prohibitory legislation i)y state, validity 
of, 8 65 

Quarantine charges, imposition of by state as nut 
levy of tonnage duties, 8 124 
Quarantine laws, regulation l)y, 8 59 
Quasi-judicial pow'er. Interstate Commerce Commis¬ 
sion having, 8 141 

Race, separation of passengers because of, state re¬ 
quirement as to as not interference with inter¬ 
state comment, 8 95, p. 443 
Radio, 

Advertising on, validity of local regulation as 
respects interstate commerce, 8 P- 
Broadcasting companies as instrumentality of 
commerce, 8 52 

Communications, federal statutes regulating when 
interstate, 8 Bl, p. 423 
Intercourse over as commerce, 8 1 
Program, broadcasting of as interstate commerce, 
8 31, p. 315 

Tax on broadcast, state as without right to im¬ 
pose, 8 112, p. 470 
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Rail rest, railroad employee engaged in construct¬ 
ing ns not within Federal Employers’ Liability 
Act as engaged in interstate commerce, § 51. p. 
366, n. 89 

Railroad bridges, instrumentality of Congress, | 38, 
n. 13 

Railroad police ofRrers, Federal Employers’ Liability 
Act as applicable to as engaged in interstate 
commerce, § 51, p. 358 

Railroad Retirement Act, validity of, § 78, p. 410 
Railroad tracks, iiistruineiitalities of interstate com¬ 
merce, character as, § 39, p. 326 
Railroads, 

Bridges and ferries as included In term, § 142, 
p. 503 

Brokers or agents engaged by in interstate or 
foreign commerce, license tax on, § 115 
Caboose, regulations respecting position of, § 78, 
p. 411, n. 82 

Comfort of employees, regulations as to, § 78, 
p. 410 

Consolidation, regulation of, S 78, p. 402 
Convenience of, 

Employees, regulations as to, § 78, p. 410 
Public, regulations in respect to, § 78, p. 
407 

Damages against in crossing accident, state law 
as contndling, § 138, p. 490, n, 70 
Dentil of employee, 

Engag(‘cl in intei:gtate comnu*rce, federal reg¬ 
ulations govlprning liability, § 78, p. 412 
State law as governing liability, § 78, p. 412 
Federal Empbiyors’ Liability Act as applicable 
to, necessity of being engaged in interstate 
commerce, § 51, p. 310 
Finances, regulation of, § 78, p. 402 
Hours of S(*rvice of employees. 

Federal regulation when engaged in inter¬ 
state commerce, § 29 
Legislation respecting, § 78, p. 409 
Incori)oration of, regulation of, § 78, p. 402 
Injury to einployet* engaged in interstate or in¬ 
trastate commerce, 

Federal regulations as governing liability, § 
78, p. 412 

State law as governing liability, { 78, p. 412 
Interstate commerce. 

Character as instrumentality of, { 39, pp. 
32(^-330 

Federal legislation respecting relationship 
with employees, § 78, p. 409 
Federal regulation when engaged in, S 47 
Intrastate Imsiness, state’s power to regulate, § 
78, p. 401 

Length of train, regulations in respect to, § 78, p, 
411, n. 82 

Liability to employees in intrastate commerce, 
state legislation respecting, 8 78, p. 409 
Pensions of employees, legislation respecting, | 
78, p. 409 

Protection of employees in Intrastate commerce, 
state legislation in respect to, § 78, p. 409 
Regulation, conduct of business, § 78, pp. 401- 
418 

Relationship with employees, federal regulation 
of, 8 48 


Railroads—Continued, 

Relationship with employees in intrastate com¬ 
merce, state legislation in respect to, 8 78, p. 
409 

Safety Appliance Act, protection afforded by in 
rosi)ect to, 8 40 

Safety of employees, regulations in respect to, 8 
78, p. 410 

Safety regulations, validity of, 8 78, p. 407 
Wagt»s of employees, legisAition respecting, 8 78, 
p. 409 

Rate structures, investigation of by Interstate Com¬ 
merce C^ommission, 8 142, p. 50G 
Rates, 

Burden of proof as to, proceedings before In¬ 
terstate Commerce Commission, 8 145, p. 532 
Court proceedings in respect to reasonableness, 
preliminary resort to Interstate (Commerce 
Commission as necessary, 8 147, p. 545 
Discriniinatioii, court proceedings as dependent 
on prior resort to Interstate* Commeree Com¬ 
mission, 8 147, p. 548 

Gas and electricity, regulation of by Congress 
when sold in interstate eoinrae'rce, 8 S5, p. 
426 

Iiiexpedieney of as establislied by Interstate 
Commerce Commission, interference by court 
on ground of, § 148, p. 571 
liiterstnte ('ommerce CoinmiKsion, 

Authority in rc‘spect to, § 143, pp. 517-626 
Ord(»r establishing, pleading in action to en¬ 
join or set aside, § 148, p. 560 
I*rocee(iiiigs affecting, f 145, p. 527 
Interstate transportation. 

Passengers, federal regulation of, 8 P- 
444 

Regulation of, 8 91, p. 433 
Intrastate eomnn‘rce, Interstate Commerce Com¬ 
mission as authorized to regulate, 8 ^43, p. 
525 

Intrastate trun.sp()rtatloii, state regulation of, 8 
91, p. 434 

Order of Interstate Commerce Commission, 

Prescribing, carrier as proper party to suit 
to enjoin, 8 148, p. 558, n. 55 
Respect to as ailirinativc warranting jurisdic¬ 
tion of suit to enjoin or annul, § 148, p. 
55 1, II. 43 

Reparation for excessive rates, duty of Interstate 
Commer(*(* Commission as to, 8 145, p. 540 
Telegraph and telephone companies, regulation of, 
8 81, p. 423 

Water transportation, regulation of, 8 91, p. 436 
Readjustment of rates, court proceeding for before 
. resort to Interstate Commerce (’ommissiuii, 8 
147, p. 540 

Real estate, subject of interstate commerce, 8 17 
Reasonableness, orders of Interstate Commerce Com¬ 
missi on, 8 145, p. 530 
Reasonableness of rates. 

Court proceeding In respect to, preliminary re¬ 
sort to commission as necessary, 8 147, p. 545 
Interstate shipments. Interstate Commeree Com¬ 
mission as having exclusive jurisdiction to 
determine, 8 146, p. 520 

Reasoning, Interstate Commerce Commission, courts 
as not concerned with, 8 148, p. 566 
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Rebilling and reshipping privilege, discrimination as 
result of, determination by Interstate Commerce 
Commission, I 142, p. 508, n. 27 
Receipts, franchise or privilege tax ^ on corporations 
computed from, validity of, 1118,'p. 484 
Receivership, 

Foreign corporations engaged in interstate com¬ 
merce, jurisdiction of state courts, i 139 
Jurisdiction of Interstate Commerce Commission 
as affected by, i 142, p. 502 
Record, liquor shipments, validity of state law re¬ 
quiring, I 100 

Recordation, leases of railroad engaged in interstate 
c*ommerce, requirements as to as valid, § 140 
Records of carriers. Interstate Commerce Commission 
as authorized to require, 8 142, p. 516 
Reference, Interstate Commerce Commission, actions 
to enforce or enjoin orders of, 8 148, p. 572 
Refining, break in shipment of oil for purpose of as 
affecting character of transportation, f 25, p. 297, 
n. 71 

Refrigeration charges, Interstate Commerce Commis¬ 
sion, authority in respect to, § 143, p. 517 
Refrigeration machinery, labor furnished for installa¬ 
tion under (‘ontract of sale as interstate in char¬ 
acter, 8 26, p. 306, n. 32 

Refrigerator cars, jurisdiction of Interstate Com¬ 
merce Commission as to companies letting, 8 142, 
p. 503 

Registration of motor vehicles, state's power to re¬ 
quire regardless of commerce clause, 8 71, p. 
393 

Regulation, 

Agencies and instrumentalities, power of Con¬ 
gress, 8 34 

Aircraft navigation, state's power in respect to, 
8 45 

Bridges over navigable waters, power in re- 
si>ect to, 8 75 

Cigarettes, validity of legislation in respect to, 
8 68, p. 387 

Civil remedies, creation or denial as means of, 
8 138, pp. 496-499 

Common curriers, liability of, 8 92, pp. 436-442 
Concurrent power of Congress and states, 88 13- 
15, pp. 269-275 

Conduct of business, 88 76-98, pp. 400-451 
Congress, power of, 8 6i PP- 260-263 
Construction of statutes relating to, 8 56 
Cosmetics, validity of legislation respecting, 8 
68, p. 388 

Discretion of Congress as to, interstate commerce, 
8 54, p. 370 

Discriminatory statutes, 88 60-62, pp. 378-382 
Embargo as means of, 8 135 
Eminent domain, exercise of power in nature of, 
8 137 

Exclusive power. 

Congress and states, 88 13-15, pp. 269-275 
Congress having acted, 8 15 
Federal legislation for purpose of, 8 63 
Fish and game, validity of legislation, 8 66 
Food, validity of legislation respecting, 8 65 
Foreign commerce, power of state, 8 Hi PP- 266- 
269 

Harbor laws for purposes of, 8 136 
Highways, legislation in respect to, 8 71, pp. 391- 
397 


Regulation—Continued, 

Indian tribes. 

Congressional power of, | 7 
State's regulations respecting oommeroe* 
with, 8 12 

Inheritance tax as means of, 8 119 
Inspection laws as means of, 8 57 
Internal commerce, power of state, 8 10 
Interstate commerce. 

Congressional power of, 8 7 
Power of state, 8 11» PP. 266-269 
State commission's txiwer as to, 8 55 
Interstate Commerce Commission, powers in re¬ 
spect to, 8 142, p. 505 

Interstate transiiortation of passengers, 8 95, pp. 
442-446 

.Intoxicating liquors, traffic in, 88 99, 100, pp. 
451-455 

Intrastate commerce, exclusive power of state,. 
8 13 

Intrastate sales, power of state, 8 85, pp. 424- 
428 

Jurisdiction of Interstate Commerce Commission, 
§ 142, p. 502 

License tax as means of, 88 111-118, pp. 466- 
485 

Manufacturing, state's power in resjiect to, 8 85, 
pp. 424-428 

Means and methods of, 88 54-140, pp. 369-501 
Methods of, §8 54-140, pp. 30il-501 
Monopolies, grants or prohibition as means of, 
8 133 

Nature and scope of, 8 54, pp. 369-372 
Navigable waters, legislation in respect to, 88 72- 
75, i>p. 397-400 
Pilot laws as means of, 8 134 
IV)rt laws for purpose of, § 136 
Power of, 88 5-15, pp. 259-275 
('oiigress, delegation of, 8 8 
Preference of ports resulting in, 8 61 
Preft‘reritlal statutes, 88 60-62, pp. 378-382 
Privilege tax as means of, 88 111-118, pp. 465- 
485 

Production, congressional power as regulation of 
interstate commerce, 8 98, p. 447 
Prohibitory legislation, 88 03-70, pp. 382-391 
Property tax as means of, 88 103-118, pp. 457- 
485 

Punishment of offenses as means of, 88 125-132, 
pp. 490-402 

Quarantine laws for purpose of, 8 59 
Railroads, condu(?t of business, 8 78, pp. 401-418 
Rates, transportation of goods, 8 91, pp. 433-436 
Relationship between railroad and employee's 
when engaged in interstate commerce, §8 48- 
51, pp. 338-368 

Sanitary laws for purpose of, 8 50 

State's power of, 88 9-12, pp. 265-209 

Subjects of, 88 13-53, pp. 276-360 

Taxation as means of, 88 101-124, pp. 455-409 

Trade-mark, 8 77 

Transportation of goods from state to state, 8 90 
Water transportation, rates, § 91, p. 436 
Regulatory fee, imposition of in respect to vessels 
in navigable rivers as interference with inter¬ 
state commerce, 8 114, p. 474, n. 24 
Rehearing, Interstate Commerce Commission, | 145» 
p. 541 


1230 



INDBX TO OOMMEBOB 


Belief, Interstate Commerce Commission, proceedings 
before, § 145, p. 535 

Remedies, damages, court proceeding for recovery of, 
§ 146 

Repair shop, 

Railroad, acc'cssories to commerce, § 40, n. 58. 
Railroad cars being transported to, Federal Safe¬ 
ty Appliance Act us inapplicable to, § 40 
Repair track, switching services to as within protet^ 
tion of Federal Employers* Liability Act, § 51, 
p. 354, n. 32 

Repair work, railroad employee engaged in as with¬ 
in protection of Federal Employers’ Liaiality Act 
as engaged in interstate commerce, § 51, p. 359 
Reparation, 

Court proce(‘dlngs for, prior resort to Interstate 
Commerce Commission as necessary, § 147, p. 
54H 

Defenses available in actions on award, § 148, 
p. 552 

Interstate' Commerce C^ommissbin, authority to 
award, § 145, j). 531) 

Jurisdiction of action to enforce orders for, § 
148, p. 553 
Order of, 

Costa and attorney’s fees on order enforc¬ 
ing, § 148, j). 573 

Direction of verdict in suit to enforce, § 148, 
p. 570 

Findings of trial court as not disturbed on 
It'view, § 148, p. 575 

Instructions in a<*tions on, § 148, p. 570 
Interest on award, $ 118, p. 573 
Joinder of parties in action to enforce, § 
148, p. 559 

Jury qiK'stions in suit to enforce, § 148, p. 
570 

Varian<*e in pleadings in action on, % 148, p. 
501 

Orders, presumptions on appeal from Judgment 
in actions on, § 148, p. 575 
Pleading in action on award, § 148, p. 560 
Reparation proceedings, 

Interstate Comim'rce Commission, 

Informality of, § 145, p. 527, ii. 89 
Limitations as to, § 145, p. 529 
Replication, proceedings before Interstate Commerce 
Commission, § 145, p. 531 
Reports, 

Interstate (Commerce Commission, 

Existence of as not order within require¬ 
ment for in relation to jurisdiction to 
enjoin or annul, § 148, p. 556, n. 40. 
Findings, § 145, p. 534 

Order to Ik) read In connection with, § 145, p. 
538 

Requirements as to, § 142, p. 516 
Railroads, regulations requiring keeping of, § 
78, p. 403 

Repressure plant, operation of as interstate com¬ 
merce, § 23, p. 285, n. 75 
Resale, 

Dealer’s agreement to purchase goods from for¬ 
eign corporation for, relation to interstate 
commerce, § 20, p. 302, n. 3 

Resale, 

Lumber purchased outside state, shipment direct¬ 
ly to subpurebasers, { 26, p. 302, n. 3 


Resale agreement, character of as Intrastate or In¬ 
terstate commerce, f 26, p. 302, n. 3 
Rescue work, employee of Interstate railroad en¬ 
gaged in as within Federal Employers’ Liability 
Act, § 51, p. 366. n. 90 

Reserve funds, railroads, regulation of, S 78, p. 403 
Reshipment, 

Character of transaction as interstate or intra¬ 
state as affected by, § 23, p. 288 
Local taxation of articles delivered for, 8 104 
Original packages, intrastate commerce when re- 
shipiM'd within state, § 28, p. 310 
Resident agent, maintenance of as affecting inter¬ 
state character of sale made in other state, § 27, 
n. 39 

Resident creditor, claim of against nonresident debt¬ 
or, taxation of by state, § 110 
Res judicata, jurisdiction to review action of Inter¬ 
state Commerce Commission, order on prior bill 
not oi)erating ns, § 148, 554, n. 21 

Resting live stock, state regulation requiring during 
transportation as valid, $ 96, p. 446 
Retail, goods held for sale at as not subject of in¬ 
terstate commerce, § 26, p. 301 
Retail sales, f(M)d, state regulation of as valid, § 86 
Retracker, railroad employee transferring as within 
prote<*tion of Federal Employers’ Liability Act, § 
51, p. 357, n. 46 

Retroactive effect, fedc'rnl pilot laws, § 134 
Return under orders, enginetT acting under as with¬ 
in protection of Federal Employers’ Liability Act, 
8 51, p. 352, n. 17 

Review, Interstate Commerce Commission’s order, 
prcx'eedings of court for enforcement, annulment 
or enjoining of, § 148, p. 573 
Revolvers, penalties for purchase in another state, 
municipal coriK)raLlon as without power to im¬ 
pose, § 68, p. 387 

Right of way, railroad, local drainage assessment on 
as not interference with interstate commerce, § 
169 

Rivers, b'gislation in reference to commercial use of, 
riglit of state, § 37 

Ronds, instrumentalities of commerce, character as, § 
45 

Rolling stock, foreign railroad corix)ration, taxation 
by state, § 109 

Roundhouse, iiistrumentality usi'd in interstate com¬ 
merce, character as, § 40, ii. 58 
Routes, interstate commerce commission, authority In 
respect to establishing, § 142, p. 509 
Routing, court proceedings involving reasonableness 
of, prior rt'sort to Interstate Commerce Commis¬ 
sion as nei'essary, § 147, p. 549 
Routing shijimeiits, interstate commerce, federal law 
as controlling, § 93 
Rules and regulations. 

Construction of, prior resort to Interstate Com¬ 
merce Commission before court proceeding, § 
147, p. 546 

Interstate Commerce Commission, 

Authority to promulgate, $ 142, p. 607 
Construction of freight charges in accord¬ 
ance with, 8 143, p. 519 

Order for as affirmative authorizing jurisdic¬ 
tion of court to enjoin or set aside, 1148, 
p. 557, n. 43 
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Safety, 

Public highways, state legislation to promote, 

71, p. 392 

Regulations by Congress to insure, § 54, p. 369 
Safety Appliance Act. Foderai Safety Appliance Act, 
ante 

Safety appliances, instrumentality of commerce, char¬ 
acter as, § 40 

Safety requirements, railroads, regulations as to, § 
78, p. 407 
Sales, 

Agents, character as interstate or intrastate com¬ 
merce, § 27 

Commerce as including, S 1 

Commodity ceasing to be in interstate com¬ 
merce, tax on as valid, § 112, p. 467 
Interstate commerce as including, §§ 20-28, pp. 
298-313 

Original packages, 

Interstate character of transaction, § 28, p. 
309 

State's restrictions as burden on interstate 
commerce, § 87 

State regulation of, § 85, pp. 424-428 
Sales tax. 

Federal, exports, § 106 

Interstate commerce, invalidity of, S 112, p. 407 
Salesmen, 

Travt'liiig, 

License tax on, validity, S 115 
Miilntenance of in state where goods are 
delivered, effect on interstate character 
of sale, § 27, p. 308 

Sale by as transaction in interstate commerce, 
ft 27, p. 307 

Samples, 

Distribution of as not part of interstate com¬ 
merce, § 32, p. 319 

Maintenance of stock of in state wh(»re sale is 
made as affecting character of transaction, 
§ 27 

Sanitary Liws, regulation by, § 59 
Saving clause, orders of Interstate Commerce (Com¬ 
mission, § 145, p. 537 

Schedule, state regulation requiring trains to run 
on. validity of, § 78, p. 405 
Scoi)e of inquiry, 

I*roc(K‘diiig before Interstate Commerce Commis¬ 
sion, § 145, p. 528 

Trial of actions to enfor<-e or enjoin orders of 
Interstate C'ommerce Commission, § 148, p. 
561 

Scope of review, appeal in action involving order of 
Interstate Commerce Commission, § 148, p. 574 
Scrip couiKJii tickets. 

Interstate carriers of passengers, federal regu¬ 
lations as governing, § 95, p. 445 
Interstate (-ommerce Commission’s authority to 
order Issuance at reduced rate, { 143, p. 517, 
n. 66 

Seamen, desertion, punishment for, § 128 
Seaplanes, interstate coiniiierce, congressional regu¬ 
lation when used in, § 45 

Seaworthiness, determination of, power of state, 
§ 136 

Secretary of State, appointment as agent of foreign 
corporation doing business within state, validity 
of law requiring, i 138 


Sectionhand, Federal Employers' Liability Act as not 
f applicable to while cutting weeds and collect¬ 
ing debris, S 51, p. 347, n. 99 
Securities, 

Interstate Commerce Commission, authority to 
authorize issuance of, § 142, p. 514 
Issuance of by railroads, federal regulation of In 
respect to interstate commerce, § 78, p. 402 
State regulation resi>ecting sale of, validity, § 
88 

Seed, business of buying as intrastate business, S 26, p. 
300, n. 84 

Service, railroads, regulation ns to, § 78, p. 403 
Services, regulation of by Interstate ('ommerce Com¬ 
mission, § 142, p. 5(M) 

Set-off and counteivlaim, Federal Employers’ Lia¬ 
bility Act, validity of provision for, § 78, p. 418 
Sherman Anti-Trust Act, validity of, § 133 
Shippers, 

Parties to proc(*eding to enjoin order of Inter¬ 
state Commerce ('onimission, § 148, p. 5.58, n. 
55 

Regnhition of by Interstate Commerce Commis¬ 
sion, § 142, p. 515 
Ships. Voss(4r, post 

Shoes, production, sale and distribution of as sub¬ 
ject of federal regulation, § .32, p. .323, n. 2 
Shop employ(*(^s, railroads, fed(M*aI regulations in 
rcspfM t to, § 48, 11 . 64 

Shrimp. sul)ject of interstate commerce within pro¬ 
tection of constitution, § 17 
Side tracks, 

Alnuidfuiment of. Interstate Commerce Commis¬ 
sion ns having no power to authorize, § 142, 
p. 513 

Delivery on as sufTicient to take shipment out 
of int(‘rstate commerce, § 25, p. 292, n. .34 
Juris(ii(‘tion of Int(M’state Commerce (’ommis- 
sion as to, § 142, p. .50.3 

Regulation of use, jurisdiction over, § 78, p. 406 
Siding, car jil.Mced on as losing interstate character, 
8 .39, p. .329, II. .55 

Signal system, iiitcustnte railroad, employee en- 
gug(Mi ill installing as within protection of F(»d- 
eral Eiiiiiloyers’ Lialiility Act, § 51, p. 361, n. 
69 

Signals, railroads, inunic'ipal corporation’s iiower to 
require, § 78, p. 408 

Slaughterh()ust?s, intrastate transactions, state regu¬ 
lation of, ^ 98, p. 451 

Slaves, regulation of coininoree in, power in respect 
to, § 70 

Sleejiing cars, berths, state regulation in respect to 
as controlling, § 95, p. 4-13 

Social intercourse, passing of persons from one state 
to another as commerci', § 1 
Solicitation of traffic, business of as part of interstate 
or foreign commerce, § 23, p. 286 
Soliciting agent, service of process on, validity of, 
8 139 
Solicitors, 

License tax on, power of state or municipality to 
impose, § 115 

State legislation regulating, validity as affecting 
interstate commerce, § 63 

Speed, railroads, local regulation of within cities or 
towns, I 78, p. 408 
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Spur tracks, 

Abniulonmont of, Interstate Commerce Commis¬ 
sion as having power in respect to, § 142, p. 

51S 

Jurisdiction of Interstate Commerce Commission 
ns to, § 142, p. 503 

Regulation of use, jurisdiction of, § 78, p. 406 
Stamp tax, power to levy, § 120 

Stand-l)y equipment, teleidione company, state tax 
on ns Invalid as interference with interstate com¬ 
merce, § 112, p. 467, n. 70 

Standard containers, state regulation as to as not 
interference with interstate commerce, § 80 
Standards, Interstate Commerce Commission, power 
to institute, § 142, p. 500 

State commission, interstate commerce, regulation of, 

§ 55 

State oflicer, appointment as agent for service of 
process on foreign corporation, validity of law 
requiring, § 130 
States, 

Advertising, regulation of ns not interference 
with interstate commerce, § 08, p. 448 
Agricultural warehousemen, regulation of as not 
interference with interstate commerce, § 08, 
p. 448 

Bridges over navigable waters, power to con¬ 
struct, control or regulate, § 75 
Censorship of moving pictures, validity of re¬ 
quirement as to, § 80 
Chain stores, license tax on, § 112, p. 470 
Civil r(»m(Mlics, jKivvtT in resju'ct to, § 138, p. 

406 

Comfort of railroad employees, regulations as to, 

§ 78, p. 410 

Commerce among defined, § 2 
Comparison of regulatory power with that of 
(^ongrcss, § 6, p. 262 

Complaint with Interstate Commerce Commis¬ 
sion, right to lil(*, § 145, p, 530 
Contracts, regulation of as regulation of inter¬ 
state comiiK'rce, § 76 
Convenience of, 

Public ill n»s|iect to railroads, n'gulations as 
to, § 78, p. 407 

Railroad employees, r(*gulations as to, § 78, 
p. 410 

Deh'gation of power of regulation to, § 8 
Discrimination, 

Foreign corporations (uigaged in interstate 
or foreign commerce, § 62, pp. 379, 382 
Foreign or interstate commerce, prohibition 
against, § 60 

Eggs, regulation in respect to importtjd eggs as 
valid. § 86 

Electricity, regulation of rates, § 85, p. 426 
Embargo interfering with interstate commerce, 
prohihition against, § 135 
Eminent domain, exercise of power of, % 137 
Exports, taxation of, § 106 

Express companies, interference with interstate 
business, § 80 

Fish and game, validity of legislation respecting, 

§ 66 

Fisliing, exclusive right to regulate, | 29 
Food, regulations in respect to, § 86 
Foreign commerce, regulation of, § 54, p. 371 
Gambling, legislation for suppression of, § 69 
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Gas, regulation of rates, S P- 426 
Indian tribes, power to regulate commerce wlth^ 
§ 12 

Inspection fees, power to require, § 58 
Inspection laws, power to enact, § 57 
Insurance^ business, regulation of as not inter¬ 
ference with interstate commeree, § 83 
Interstate business, prohildtion against Impos¬ 
ing burdens on right to engage in, § 98, p. 
448 

Interstate eomnieree, regulation of, fi 54, p. 371 
Intoxicating liquors, regulation of traffic in, | 
99 

Intrastate commerce, regulation of persons or 
corporations engaged in, § 46 
Intrastate passemgers, regulation of fares, | 95, 
p. 444 

Intrastate transportation, regulation of rates, § 
91, r». 434 
Licensf^ tax, 

Impositiuii of on agents, l)rokers. etc., § 
115 

Power of state or miiiii(4pality to impose, 
§ 115 

Mamifaeturing, regulation of, { 85, pp. 424-428 
Maritime craft, regulations in respect to, § 79 
IMilk, liecMise reejuirements as not imposing bur¬ 
den on interstate commc^rce, § 86 
Monopolies, 

Regulation of, § 133 

Validity of laws tending to restrict ns ap- 
idied to intrastate commerce, § 85, p. 
425 

Original pa(‘kages, validity of restrictions as to 
sale, § 87 

Pilot laws, power to enact, § 134 
Power or harbor regulations, power to make, 
S l»fi 

Prohil)itory lc»gishition, regulation by, § 63 
Piiidic highways, regulation of use of and traffic 
on, § 71, p. 392 

Public works or supplies, discrimination against 
Interstate eoininerce in respec-t to, § 60 
Qiiuraiitiiie laws, power to enact, § 59 
Railroads, relationship with employees, legisla¬ 
tion respecting, § 78, p. 409 
Rates fixed by, enforcement in state court, § 147, 
p. 544, n. 45 

Regulation l)y, eoncurreiit power, §§ 13-15, pp. 
2(U)-275 

Regulatory powers, §§ 9-12, jq). 265-26J) 

Reparation orders of IiiLerstato Commerce Com¬ 
mission, laws respecting pleadings as iiiai>- 
plicahlo to actions to enforce, § 148, p. 560 
Safety of railroad employees, regulations in re¬ 
spect to, § 78, p. 410 

Safety regulations in respect to railroads, power 
to require, § 78, *p. 407 

Sale completed witliiii as intrastate business, S- 
26, p. 300 

Sanitary laws, jKiwer to enact, § 59 
Service by railroad, regulation as to intrastate 
transportation, § 78, p. 403 
Stamp tax, power to levy, § 120 
Switching connections, regulation of 'In respect ta 
intrastate traffic, | 78, p. 407 
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Taxation, 

Discrimination against products of other 
states or foreign countries, | 102 
Gross receipts and earnings from interstate 
or foreign commerce, I 112, p. 468 
Imports, f 105 
Interstate commerce, 1101 
Property formerly subject of Interstate 
commerce, i 112, p. 466 
Rolling stock of foreign corporation, § 109 
Test of power to tax articles of commerce, 
f 103 

Telegraphs and telephones, regulations respecting 
delivery of messages, § 81, p. 421 
Tonnage duties, prohibition against imposition 
of. § 124 

Wages of railroad employees, regulation of as to 
intrastate commerce, § 78, p. 410 
Wharves, regulation of, § 44 
Station agent. Federal Employers’ Liability Act as 
inapplicable to, § 51, p. 347, n. 99 
Stations, 

Railroad employee repairing, protection of Fed¬ 
eral Employers* Liability Act, S P- 362 
State as having power to require railroad to 
furnish adequate accommodations, § 78, p. 
407 

Statute of limitations. Limitation of actions, ante 
Statutory jurisdiction, Interstate Commerce Com¬ 
mission, 8 142, p. 502 

Stay, apiieal from action involving order of Inter¬ 
state Commerce Commission, 8 148, p. 574 
Steel, manufacturing operation of as subject to fed¬ 
eral regulation, 8 32, p. 323, n. 2 
Stenciling numbers, cars to bo used in interstate 
commerce. Federal Employers* Liability Act as 
applicable to, 8 SI, p. 354, n. 26 
Stipulations, proceedings before Interstate Commerce 
Commission, reference to report in accordance 
with, 8 145, p. 531 

Stock exchange membership, tax on by state as not 
interference with interstate commerce, 8 n. 
32 

Stock subscriptions, commerce as not comprehend¬ 
ing, 8 32. p. 318 

Stockholders, parties to proceeding to set aside order 
of Interstate Commerce Commission respecting 
terminal facilities, 8 148, p. 559, n. 55 
Stockings, license tax on persons soliciting orders, 
validity, 8 HOi P- 477, n. 44 

Stockyard companies, jurisdiction of Interstate Com¬ 
merce Commission as to, 8 142, p. 503 
Stockyards, 

Business of as interstate commerce, 8 32, p. 319 
Federal regulation of as interstate in character, 
§ 98, p. 451 

Interstate commerce, agencies of, 8 
Stocks, 

Sale of, validity of state laws regulating, § 88 
Subject of interstate commerce within protection 
of institution, 8 17 

Stolen property, interstate transportation of from 
point in one state to point in same state, 8 24, 
n. 17 
Storage, 

Imported articles, taxation by state warranted In 
case of, 8 106, n. 8 


Storage—Continued, 

Original packages. Importer’s rights as to, 8 28, 
p. 310 

Removal of goods for purpose of as terminating 
interstate transportation, 8 25, p. 294 
State tax on as valid though commodity was 
formerly in interstate commerce, 8 112, p. 
467 

Store door delivery charges. Interstate Commerce 
Commission as authorized to fix, 8 1^3, p. 520, 
n. 95 

Store fixtures, labor funiished for installation of 
under contract for sale as interstate in char¬ 
acter, 8 26, p. 306, n. 32 

Stranded vessels, theft from, power of Congress to 
punish for, 8 128 

Street cars. Federal Employers* Liability Act as in¬ 
applicable to, 8 39, p. 329, n. 55 
Street railways, 

Intei*state commerce, engaging in, 8 47 
Interstate transportation of passengers, federal 
regulations ns governing, 8 05, p. 443 
Jurisdiction of Interstate Commerce Commis< 
Sion as to, 8 142, p. 503 

Rate of speed, Interstate Commerce (Commission's 
authority in respect to, § 142, p. 517 

Strikes, 

Interstate railroad, state as not authorized to 
require operation of road in case of, § 78, p. 
405 

Validity of state legislation respecting as ufTecting 
interstate commerce, 8 63 

Strip mine, removal of coal from and sale to (*on- 
sumers as intrastate business, 8 26, p. 300, ii. 
84 

Structural iron or steel, meaning of as required to 
be determined by Interstate Commerce (Commis¬ 
sion iKjfore resort to courts, 8 147, p. 547, n. 56 
Subjects of regulation, 88 16-53. pp. 276-369 
Subsidiary corporations, interstate commerce, fed¬ 
eral regulation when engaged in, § 46 
Substantive power, regulation by Congress, 8 6, p. 
261 

Suburban railways, jurisdiction of Interstate Com¬ 
merce Commission as to, 8 142, p. 503 
Succession tax. Imposition of as burden on foreign 
commerce, 8 

Summons, corporations engaged in interstate com¬ 
merce as not immune from service, 8 139 
Sunday, 

Exhibition of motion picture films on, power of 
state to prohibit, 8 63 

Interstate business by express company on, state 
as without right to Interfere with, § 80 
Supersedeas, appeal from action involving order of 
Interstate CJommerce Commission, 8 148, p. 574 
Supplemental report. Interstate Commerce (JJommls- 
sion, 8 145, p. 535 

Suppression of gambling, prohibitory legislation re¬ 
specting, validity of, 8 69 

Suspension, order of Interstate Ck)mmerce Commis¬ 
sion, injunction for purpose of, 8 148, p. 372 
Switch connection, proceeding to require interstate 
carrier to establish, parties to, 8 145, p. 530 
Switch engine. Interstate commerce, engagement in, 
8 39, p. 329, n. 54 

Switch tracks, railroad operating, Federal Safety 
Appliance Act as applicable to, 8 40, n. 66 
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Switches, interstate railroad, employee engaged in 
repairing as within Federal Employers' Liability 
Act, 8 51, p. 361, n. 69 
Switching charges. 

Interstate (Commerce Commission as authorized 
to investigate and regulate, | 143, p. 522 
Interstate transportation, regulation of, | 01, p. 
434 

Switching facilities. 

Court proceedings involving lack of, prior resort 
to Interstate Commerce Commission as nec¬ 
essary, 8 147, p. 550 • 

Regulations as to, 8 78, p. 405 
Switching line, interstate commerce as result of 
delivery of car to, 8 25, p. 291, n. 26 
Switching services, performance of in interstate com¬ 
merce' as within Federal IGmployers’ Liability 
Act, 8 51, p. 354 
Switching tracks. 

Abandonment of. Interstate Commerce Commis¬ 
sion as having no {lower to authorize, 8 ^^2, 
p. 513 

Jurisdiction of Interstate Commerce Commission 
as to, § 142, p. 503 

Regulation of use, Jurisdiction over, 8 78, p. 406 
System statistics, admissibility of evidence as to, 
proceeding liefore Interstate Commerce Commis¬ 
sion, 8 145, p. 532 

Tank cars or steamers, original containers for in¬ 
terstate transportation, character as, 8 28, p. 310 
Tariff, conclusiveness in determining character of 
transportation as intrastate or interstate, § 23, 
p. 2S8 

Tariff rules, interpretation of. Interstate Commerce 
Commission, § 343, p. 519 
Tariffs, 

Constniction of, prior resort to Interstate Com¬ 
merce Commission before court proceeding, 8 
147, p. 546 

Court action to restrain tiling, publication and 
enforcement of, prior resort to Interstate 
Commerce Commission as necessary, 8 147, p. 
548 

Taxation, 

Claim of resident creditor against nonresident 
debtor, state’s right of, 8 ^^9 
Discrimination, state taxing products of other 
states or foreign countries, § 102 
Dredges, state’s right of as instrument of com¬ 
merce, § 109 
Exports, 8 190 

Foreign commerce. Congress as having exclusive 
right, 8 191 

Foreign corporation, stock of within state, 8 
110 

Gasoline Imported from another state but used 
in local business, 8 112, p. 470 
Imixirts, power of state in respect to, 8 195 
Instrumentalities of commerce, 8 107 
Insurance companies, state’s right as to, 8 199 
Interstate commerce. Congress as having exclu¬ 
sive right, 8 191 

Motor vehicles used on highways in interstate 
commerce, state’s right as to, 8 199 
Pipe lines, local property tax on though used in 
interstate commerce, 8 199 
Radio broadcast, state's right as to. 8 112. p. 
470 


Taxation—Continued, 

Regulation by means of, 88 101-124, pp. 455- 
490 

State's power of as affecting power of Congress 
to regulate commerce, 8 9, p. 263 
State's right of in resi)ect to sales constituting 
transactions of interstate commerce, 8 26, p. 
298 

States, test of |)ower, 8 103 

Telegraphs and telephones, state’s right as 
to though engaged in interstate or foreign 
commerce, 8 109 

Unit rule in respect to property, 8 108 
Tea, prohibitory legislation resiiecting importation 
of, validity, § 85, n. 84 
Telegraphs and telephones, 

Communication or intercourse by as interstate 
commerce, 8 31, p. 314 

Congressional authority to aid in construction 
of across states and territories, 8 81, pp. 426- 
423 

Delivery of messages, state's right to regulate In 
respect to, 8 81, p. 421 

Eminent domain, validity of state law relating to> 
exercise of right, 8 137 

Federal regulation of when engaged in interstate 
commerce*, 8 52 

Instrumentalities of commerce, character as, § 
52 

Instruments of c'ommerce, character as, 8 41 
Intercourse over as commerce, 8 1 
Intrastate commerce liy messages, through, § 31, p. 
315 

Jurisdiction of Interstate Commerce Commission 
as to, 8 142, p. 503 

Liability for negligent delivery of Interstate* 
message. Interstate Commerce Commission: 
as having no authority to adopt rules, 8 
p. 507 

Operation of interstate train controlled by, em¬ 
ployee as within protection of Federal Em- 
ploj^ers’ Liability Act, § 51, p. 361 
Pole and wire tax imiiosed on, validity of, 8 
118, p. 481 

Rates, regulation of, 8 81, p. 423 
Taxation of property of by state, right of though 
engaged in interstate or foreign commerce^ 
8 109 

Temporarily ceasing work, railroad employee as with¬ 
in Federal Employers’ Liability Act during, 8 
51, p. 367 

Temixirury break in transportation, interstate charac¬ 
ter as affected by, § 25, p. 293 
Temporary orders. Interstate Commerce Commission^ 
validity of, § 145, p. 537 

Temporary storage. Interstate character of trans¬ 
portation as affected by, 8 25, p. 293, n. 43 
Termini in same state, intrastate transportation be¬ 
tween, § 24 
Terminal companies. 

Interstate commerce by, 8 47, n. 55 
Services rendered as determining interstate 
character of trans{)ortation, 8 23, p. 288, n. 2 
Terminal connection, regulations as to, 8 78, p. 405 
Terminal line, interstate transportation continuing 
until delivery to, 8 25, p. 292 
Terminal railroad, jurisdiction of Interstate Com¬ 
merce Commission as to. 8 142, p. 503 
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Terminals, instrumentalities of interstate commerce, 
character as, | 39, p. 326 

Territorial ports, transportation between as inter¬ 
state commerce, § 24, n. 20 

Territories, delei?atioii of power to regulate foreign 
commerce with, § 8 

Texas fever, treatment to eradicate, power of fc'deral 
government to require in protection of inter¬ 
state commerce, § 58, n. rf6 
Theaters, 

Business of owning and leasing as not interstate 
commerce, § 32, p. 319 
Theaters, 

Motion picture films. 

Exhibition of as not act of interstate com¬ 
merce, § 32, p. 319 

Sunday exhibition of, power of state to pro¬ 
hibit, § (i3 

Threat, burden on interstate commerce, (''ongress* 
power to regulate in case of, § 18, p. 280, n. 32 
Three-judge courts. 

Jurisdiction of suit to enjoin, annul (»r set aside 
orders of Interstate Commerce Commission, 
§ 1-48, p. 554 

Noniinanimoiis decision as not ground to justify 
stay i)ending appeal from order involving ac¬ 
tion of Interstate Commerce Commission, | 
148, p. 574 

Through bills of lading, tax on goods shipped on as 
not tax on Interstate commerce, { 112, p. 469, 
n. 85 

Through rates. 

Division of. Interstate Commerce Commission as 
authorized to regulate, {$ 143, p. 523 
Interstate ('ornmerce Commission as authorized 
to establish, S 143, p. 522 

Through routes. Interstate C’ommerce Commission as 
authorized to establish, $ 142, p. 509 
Through shipment, intoxicating liquors, state as with¬ 
out right to interfere with shipments in inter¬ 
state commerce through state, § 99 
Tickets, 

Conclusiveness of character of transaction as 
intrastate or interstate, § 23, j). 287 
Interstate Commer^'c Commission's authority to 
order issuance of scrip coupon tickets at re¬ 
duced rate, § 143, p. 517, n. <56 
Interstate transportation of passengers, congres¬ 
sional regulation of, § 95, pp. 444, 445 
Ties, railroad employee injured while unloading as 
within Federal Employers' Liability Act, | 51, 
p. 351, n. 14 

Time, actions on reparation orders, | 148, p. 558 
Time of injury, service at as affects application of 
Federal Employers’ Liability Act to railroad 
employees, § 51, p. 348 

Title, agreement in respwt to place of taking as af¬ 
fecting interstate character of transaction, f 26, 
p. 303 
Tobacco, 

State law regulating sale of at public auction 
as not interference with interstate com¬ 
merce, 8 85, p. 428 

Subject of interstate commerce within protection 
of constitution, | 17 

Tobacco InfifpectloD Act, validity of, | 57, n. 62 


Toilet, railroad employee crossing Interstate track 
for purpose of using as engaged in interstate 
commerce, § 51, p. 367, n. 93 
Tolls, 

Collection of as to International bridge as not 
foreign commerce, § 32, p. 318, n. 66 
County bridges, interstate commerce as not bur¬ 
dened by, § 75 

International bridges, regulation of, § 

Interstate bridges, power of state in respect to, 
8 75 

Logs and lumber floated down stream into ad¬ 
joining state, validity of state law as at¬ 
tempted regulation of interstate (‘oniiiic^rce, 
§ 84 

Navigaide waters, power of state in respect to, 
8 73 

Toolbox, rr)undhouse emt)loycH' engagi‘d in making 
as not within Federal Employers* Liability Act 
ns engaged in interstate commerce, 8 51, p. 3(Wi, 
n. 89 

Tonnagt' tax, power to impose, 8 124 
Towage, character of as part of interstate com- 
imu-ce, 8 25, p. 291, n. 25 

T<mi)oats, license tax for operation of as interfer¬ 
ence with interstate commerce, § 111, n. 67 
Trade, commerce as including, § 1 

Trade campaign, foreign corporation undertaking to 
carry on as not act of interstate commerce, 8 
32, p. 319 
Trade-marks, 

Interstate use of, 8 26, p. 305 
Ijegislation concerning, power of, 8 77 
Trade union, prev(»nlion of employee from becoming 
member of, power to punish for, 8 127 
Trading stamps, lic^ense tax on dealers in, validity, 
8 116 
Traffic, 

Commerce as Including, 8 1 

Original pa(‘kag(vs, int(*rstate commerce in respect 
to, § 28, pp. 309-313 

Traffic in goods, interstate coiniiierce as including, §8 
26-28, i)p. 2J1S-313 

Trailers, licenst' fees for as apjilied to intrastate and 
interstate business, validity of, 8 112, p. 471, 
n. 2 

Transactions constituting commerce, §§ 18-33, pp. 
278-323 

Transit, property in as not taxable by state, 8 164 
Transit privil(*ges, grants or withdrawal of, Inter¬ 
state (Vanmerce Coiiimissiou’s authority in res])ect 
to, 8 142, p. 508 
Transportation, 

Beginning, continuance and termination of as 
affecting character, 8 25, pp. 290-298 
• Coiniiierc*e and interstate commerce embracing, 
8 23, pp. 283-289 
Commerc-e as including, 8 1 

Court action for refusal to accept for, prior re¬ 
sort to Interstate Commerce Commission 
as necessary, 8 147, p. 550 
Railroads, ante 

Sale of goods as interstate commerce dependent 
on, 8 26, p. 300 
Transportation of goods. 

Charges, regulations as to, 8 61, pp. 433-436 
Congressional power to regulate, 8 90 
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Transportation of goods—-Oontiniied, 

Discrimination, regulations as to, S 91, pp. 433- 
436 

Traveling doctor, license tux on as not interference 
with interstate commerce; § 114, p. 474, n. 24 
Traveling salesmen. 

License tax, power of state or municipality to im¬ 
pose, § 115 

Maintenance of within state as affects interstate 
Character of sale, § 27 

Service on foreign corporation by delivering copy 
of writ to, validity of, $ 130, n. 11 
Traveling show, transportation of between two points 
within state as not interstate commerce, $ 25, 

’ p. 291, n. 24 

Trial, actions to enforce or enjoin orders of Inter¬ 
state Commerce Commission, § 148, p. 5(i4 
Trial de novo, order of Interstate Commerce Commis¬ 
sion, actions to enforce or enjoin, § 148, p. 504 
Tuberculin test, compulsory inspection for, power 
of Congress to require, § r»9, ri. 97 
Tugs, instrumentality of commerce*, character as, § 
42 

Tunnels, (»onstriiction of as not comprehending com¬ 
merce, § 32, p. 318 
Turntable, 

Emplo.v(*t* engaged in repairing as within protec¬ 
tion of Federal Employers’ Liability Act as 
engaged in interstate commerce*, § 51, p. ,361, 
n. <)9 

Instrumentality of interstate commerce, charact¬ 
er as, § 40, n. ,58 

Ultimate destination, character of transportation as 
Intrastate or interstate as determined by, $ 23, 
p. 288 

Unbroken package doctrine, fe*dcral legislation re¬ 
moving iinpedim(*nt to state e*ontrol prc'sented l»y, 
§ 87 

Uncertainty, findings of Iiiterstjite Commerce (\>m- 
inissioii, setting aside order bee-ause of, § 14S, p. 
571 

Unfair competition. Federal Trade Coinmissioirs ju¬ 
risdiction in respect to, § 20, p. 299, n. 81 
Unfair practices, interstate commerce, power of (Con¬ 
gress to l(*gislate to i)reveiit, § 54, p. 370, ii. 18 
Unification of carriers. Interstate Commerce (Commis¬ 
sion’s authority in respect to, § 142, p, 513 
Uniformity, regulation of interstate commerce, § 
13 

Uninterrupted movement, necessity of as resjiects 
interstate transportation, § 25, p. 295 
Union passeng(*r station, 

Interstate Commerce Coininission as having no au¬ 
thority to require erection of, S 142, p. 510, 
n. 72 

Power of state to require construction of, { 78, 
p. 407 

Unit rule, taxation on property by, g 108 
United States, 

See also, Congress, ante 
Exports, taxation of, g 100 

Unloading, foreign ship, state regulations as inap¬ 
plicable to, § 79 

Unloading shipment, railroad employee engaged In 
as within Federal Employers’ Liability Act, § 51, 
p. 350 


Unreasonableness, order of Interstate Commerce 
Commission, Interference with by courts as de¬ 
pendent on, § 148, p. 565 

Unused tickets, redemption of as within jurisdiction 
of Interstate (jornmercc Commission, § 142, p. 
506 

Unwholesome food, municipal prohibition against 
transportation or delivery of, validity, § 65 

Use of highways, motor vehick*s engaged in Inter¬ 
state* commerce, nondiscrimlnutory tax for, § 112, 
p. 471 

Use of i)roperty, state tax on as valid though former¬ 
ly siil)ject of interstate commerce, g 112, p. 466 

Used automobiles. 

Sales tax on when brought into state for sale, 

§ 112, p. 472 

State regulation of sale of as interference with 
interstate coinmerct*, § 85, p. 42S 

Vagueness, findings of Interstate Commerce Commis¬ 
sion, setting aside order because of, | 148, p. 
571 

VnJidity, regulatory statutes, presnmi)tlons as to, § 
56 

Valuation, Interstate C’ommerce Commission, action 
ill excess of statutory authority as ground for 
setting aside order, § 148, p. 571, ii. 67 

Valuation of property. Interstate (’oininerce Commis¬ 
sion, powers and duties as to, g 142, p. 515 

Value of merchandise, state license tax measured 
by, g 114, p. 476 

Variance, actions on reparation awards, f 148, p. 
561 

Veal, prohibitory legislation respecting transporta¬ 
tion of, validity, g 65 

Vending machines, cigarettes sold by, validity of 
municipal oidiiiunce prohiI)itiiig, § 68, p. 387 

Venue, 

Actions involving intrastate or interstate com¬ 
merce, g 138, p. 497 

Aniiulin(*nt of orders of Interstate Commerce 
Comniissioii, actions for, g 14S, p. 553 
Enforcement of orders of Interstate Commerce 
(’omiiiissioii, actions for, g 148, p. 5.53 
Loss or damage to interstate* shipment, action 
to rt‘<*over for, g 92, p. 440 

Vessels, 

Coiiimerce as not comprehending construction of, 
g 32, p. 318 

Contract to furnish for transportation to another, 
state*, Interstate? Commerce Act as Inapplic- 
al>le to, § 19, p. 281, n. 46 

Fee for examination as to sanitary condition, 
valielity, § 59, p. 378 

Foreign e*e)nimerce, congressional regulation re¬ 
specting, g 79 

Instrumentality of cemimerco, character as, § 42 
Interstate commerce, 

Congressional regulation resiiecting, g 79 
Owners and employe»es engaged in, § 53 
Original containers for interstate transportation 
of oil, tank steamers as, § 2S, p. 310 
Personal property mortgages required to be re¬ 
corded, statute as inapplicable, § 140 
Relationship with employees, regulations in re¬ 
spect to, § 79 

Taxation by state as instruments of commerce, 
right of, g 109 
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Viaduct, decree requiring construction by railroad 
as not burden on interstate commerce, i 138, p. 
499, n. 4 
Wages, 

Construction of highways, regulation of by Con¬ 
gress, S 71, p. 391 

Railroad employees, legislation respecting, § 78, 
p. 409 

Railroad employees engaged in interstate com¬ 
merce, federal regulation of, | 48 
Warehouses, 

Interstate commerce, character as instrumental¬ 
ity of, I 43 

Interstate freight stored in, employee engaged in 
repair of as within protection of Federal 
Employers* Liability Act, 6 51, p. 362 
Maintenance of as affecting Interstate character 
of sale of goods in other states, S 27, n. 37 
State regulations in respect to business of, valid¬ 
ity as affecting interstate commerce, § 97 
Watchman, railroad yards, applicability of Federal 
Employers* Liability Act, S 51, p. 359, n. 63 
Water, state legislation prohibiting transportation 
through pipes into another state, validity, I 68, 
p. 390 

Water car, switchman engaged in moving as with¬ 
in protection of Federal Employers’ Liability 
Act, § 51, p. 357, n. 56 

Water craft, jurisdiction of Interstate Commerce 
Commission as to, f 142, p. 503 
Water tank, maintenance of by train engaged in 
interstate transportation, character as instru¬ 
mentality in interstate commerce, | 40, n. 58 
Water transportation. 

Commerce as embracing, § 23, p. 283 
Rates, regulation of, S 91, p. 436 
Watering live stock, state regulation, validity of, | 
96 

Waterways, improvements in, power of state as to, f 
73 

Webb-Kenyon Act, 

Constraction of amendment, f 99, n. 23 
Original package doctrine as modified by, | 28, 
p. 313 

Validity of, | 100 

Weighing, railroad employee moving empty car for as 
engaged in Interstate commerce within Federal 
Employers* Liability Act, § 51, p. 356 
Weighing of grain, state regulation requiring as not 
interference with interstate commerce, § 97 
Weight and type, motor vehicles using highw^ays in 
interstate commerce, license fee based on, { 112, 
p. 472 

Wharf lines, determination of, power of state, | 136 
Wharfage fees. 

Imposition of by state as not levy of tonnage 
duties, i 124 


Wharfage fees—Continued, 

Validity of law imposing, 1128 
Wharves, 

Instrumentalities of commerce, character as, | 
44 

Interstate commerce, regulation under authority 
over, I 44 

Jjocal regulation of, i 44 
White Slave Act, validity of, i 126 
Wholesale dealer, sale of products to be shipped 
from manufacture in another state as interstate 
commerce, | 26, p. 302, n. 7 
Wild fowl, 

Baiting of migratory birds, validity of federal 
legislation prohibiting, S 63, n. 50 
Flight of as interstate c*ommerce, f 33 
Wilson Act, original package doctrine as modified by, 
I 28, p. 312 

Wine, subject of interstate commerce within protec¬ 
tion of constitution, 117 

Wireless telegraph, transmission of messages by as 
interstate commerce, § 31, p. 315 
Witnesses, 

Interstate Commence Commission, 

Compelling attendance in proceedings before, 
§ 145, p. 534 

C-redihility as determinable by. ^ 148, p. 566 
Women, transportation, for immoral purposes, power 
to punish, I 126 

Wor>d pulp, local taxation of when stored during 
winter season until navigation opened, § 104 
Woolen goods, state regulation in respect to sale of 
as not interference with interstate commerce, | 
85, p. 428 

Words and phrases. Definitions, ante 
Workmen’s compensation laws, 

Ohaiitaiiqiia circuit, entertainer traveling on as 
within, 8 32, p. 319, n. 72 
Intrastate commerce, application to, 8 78, p. 
417 

Motor carrier employees, state’s power to place 
under protection of, § 71, p. 396 
State law, validity of, 8 138, p. 497 
Vessels engaged in interstate commerce, appli<*a- 
bility to, 8 79 

Wrecking, tugs employed in as engaged in inter¬ 
state and foreign commerce, 8 42 
Wrecking train, foreman of as within protection of 
Federal Employers* Liability Act as employed 
in Interstate commerce, § 51, p. 354, n. 27 
Yard policeman. Federal Employers’ Liability Act as 
inapplicable to in respect to Injury l)y hobo ar¬ 
rested on combined intrastate and interstate 
train, 8 51, p. 359, n. 63 

Yard services, performance of in interstate commerce 
as within protection of Federal Employers’ Lia¬ 
bility Act, 8 51, p. 354 
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Abandonment, 

Conveyance by state in case of, 8 13 
Extinguishment of right of common by, 8 13 
Jury question as to, 8 17 
Abatement of nuisance, 8 14 
Abutting ownei-s, rights of, 8 14 
Acceptance, presumptions is to, 8 17 
Acquiescence, partition, estoppel by, 8 15 


Actions, 8 17 

Agent, partition made through, 115 
Agriculture, rights of common as originally Intended 
for benefit of, 8 1 
Alienation, 

Allotment and vote, right of, 8 13 
Part of land purchased by commoner having 
right of common in, 8 4, p. 597 
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Allotment, 

Alienation of lands by, | 13 
Partition by without deed, f 15 
Ambiguous terms, 11 

Ancient grant, lilieral construction as to, | 18 
Appendant, 

Common of estovers as, § 4, p. 598 
Common of pasture as, § 4, p. 597 
Apportionability, right of common, { 4, p. 597 
Appropriation, creation by, { 2 
Appurtenant, 

Common of estovers as, § 4, p. 598 
Common of pasture in, § 4, p. 597 
Extinguishment of common as, § 16 
Arable land, common appendant pasture limited to, 
i 4, p. 597 

Beasts, common of vicinage, limitation as to right 
to use, § 4, p. 598 

Building stones, rights in respect to grant ot com¬ 
mon in, § 4, p. 498 

Cartbote, common of estovers, right granted by, § 4, 
p. 598 

Certainty, proprietary, persons constituting, S 6 
Certificate of confirmation, evidence of title, § 12, 
11. 61 

Clerks, records of proprietors made up by, | 9 
Committee*, 

Partition made through, { 15 
Sale by, vote authorizing, § 13 
Common flelds, distinguished, § 1, n. 1 
Commoner, 

Actions against owner or fellow commoner, right 
of. § 17 
Defined, $ 5 

Coiiclusivoness, statutory provisions creating or reg¬ 
ulating proprietors, § .5 

Conditional confirmation, title in commoners, S 12 
Confirmation, title in commoners, S 12 
Conflicting rights, rights in common limited by, § 4, 
p. 507 

Construction, ancient grant of common land, § 13 
Control, § 14 

Conveyance, rt'gulation of, $ 13 

Corporate character, grants from sovereign to indi¬ 
viduals as conferring right to hold in, § 7 
Creation, { 2 

Common appurtenant of pasture, § 4, p. 597 
Cultivation, statutory confirmation of title giving way 
to, § 12 

Custom, common lands as not arising out of, § 2 
Damages, injuries to abutting owner resulting from 
filling in of common, jury question as to, § 17 
Definition, § 1 

Common field, § 12, n. 35 
Common field lot, § 12, n. 35 
Commoners, § 5 
Delegation, 

Authority, proprietors, § 10 
Power, leases, § 13 

Digging, limitation in respect to common of, { 4, 
p. 598 

Diversion of lands, power as to, f 14 
Divestiture, title granted by legislative act, S 11 
Division without deed, proof of, § 15 
Ejectment, proprietor’s right of recovery in, | 17, 
n. 44 

Estate in common, right of common distinguished, 

il 


Estoppel, partition, validity of, i 15 
Estovers, 

Common of digging as similar to, { 4, p. 598 
Extinguishment of common of, § 16 
Rights of common in, | 4, p. 598 
Evidence, actions relating to common lands, § 17 
Extinguishment, 8 16 

Pact questions, actions relating to common lands, 
§ 17 

Federal law, incorporation of proprietors by, § 7 
Fences, erection of, right as to, § 14 
Fishing, common of piscary as giving right of, 8 
4, p. 598 

Form, notice of meeting of proprietors, § 8 
Fowling, rights in respect to common of, 8 4, p. 
598 

Franchise, non user of as inapplicable to corporate 
proprietor, 8 7 

Free commoners, horse's referred to as, § 5 
Government grant, creation by, § 2 
Government survey, common lands, conclusiveness, 8 
12 

Governmental regulation, sale or lease of common 
land, 8 13 
Grant, 

Common appurtenant of pasture by, 8 4, p. 698 
Creation by, 8 2 

Gross, common in as i)ersorial, 8 4, p. 598 
Habitation, statutory confirmation of title giving 
way to, 8 12 

Haybote, (common of estovers, right granted by, 8 
4, p. 598 

Iledgebote, common of estovers, right granted by, 8 4, 
p. 598 

Hedges, growing of, 8 14 

Highways, public as having no right of common in, 8 
4, p. 597 
History, 8 1 
Horses, 

Common appendant pasture as to, 8 4, p. 597 
Free commoners, reference to as, 8 
Housebote, common of estovers, nature of right, 8 
4, p. 598 

Income, disposal of by proprietors, 8 14 
Incorporation of proprietors. 

Common lands, 8 7 
Title to land as not given by, 8 H 
IiK*ori>oroal her(»ditam('nts, right of common as In 
nature of, 8 4, p. 597 

Iiiclosure, failure of as conferring right of common 
pasture, 8 4, p. 597 

Judicial proccH'ding, partition by, 8 15 
Jury questions, actions conc’criiing common lands, 8 
17 

Kine, common appendant pasture as to, 8 4, p. ,597 
Laches, question of as not arising in suit to set aside 
deed to common land, 8 17 
Leases, delegation of power as to, 8 13 
Legal notice, meetings of proprietors, 8 8 
Legislative grant, title taken under, 8 H 
Limitation, rights in common, 8 4, p. 597 
Long usage, evidence as to, actions relating to com¬ 
mon lands, 8 17 
Management of, 8 14 
Meetings, proprietors, 8 8 
Misuser, effect of, 8 14 
Mortgagees, partition as binding on, 8 15 


1239 



INDBX TO COMMON LANDS 


Municipalities, inhabitants of as taking no legal title 
as individuals, 111 

Nation, inhabitants of as unable to acquire right in 
common, § 6 
Nature, § 1 

Rights of commons, 8 4, pp. 59(^-599 
Neighborhood, acquisition of right in common by in¬ 
habitants of, § 6 
Nonuser, 

Extinguishment of right by, § 16 
Franchise, principle of as inapplicable to corpo¬ 
rate proprietor, § 7 

Notice, meetings of proprietors, necessity, 8 8 
Nuisance, abatement of by coininoners, 8 14 
Owners, actions against strangers, right of, 8 17 
Oxen, common appendant pasture as to, 8 4, p. 597 
Parish, creation by government grant to inhal>itant8 
of, 8 2 

Park, distinguished, § 1 
Partition, § 15 

Extinguishment of common of estovers by, 8 19 
Pasture, common of as right in common, 8 4, p. 597 
Piscary, rights of fishing in respect to common of, 8 4, 
p. 598 

Place of meeting, proprietors, 8 8 
Pleasure grounds, distinguished, 8 1 
Plowbote, common of estovers, right granted by, 8 
4, p. 598 

Possession, statutory confirmation of title giving way 
to, 8 12 
Prescription, 

Common appurtenant of pasture by, 8 4, p. 597 
(Vnnnion of pasture appendant by, 8 4, p. 5i)7 
Creation of by, 8 2 
Presumptions, 

Acwptance of common lands granted town, § 17 
Actions relating to common lands, § 17 
Records of jiroprit'tors, regularity of, 8 9 
Privah* parties, creation by appropriate words in 
d(‘«»d by, 8 2 

i'roceedings, jiroprietors, § 8 

Profit, right of common as of kind called, 8 4, p. 
5J)7 

Inhabitation, statutory confirmation of title as 
dependent on, 8 12 
Orgaiiizution of proprietors, 8 7 
Partition, §15 

Proprietary, membership in as not subject to dispute 
after lapse of considerable time, 8 9 
Proprietors, §8 5-10, pp. 599-GOl 
Delegation of authority, 8 10 
Disposal of iiH'ome by, § 14 
Incorporation of, 8 7 

Title to laud as not given iiy, 8 H 
Meetings, 8 8 
Partition made by, 8 15 
Proceedings of, § 8 
Proof of validity of organization, 8 7 
Records of, 8 9 

Public squares and commons, distinguished, 8 n- 
8 

Quieting title, statutory confirmation of title to land 
having ascertainable boundaries, 8 12 
Railroad structures, erection of on village common, 
8 14 

Ratification, action of proprietors taken at meeting 
not properly warned, 8 8 
Records, proprietors. 8 8 


Regulation, sale or lease of common land, 8 18 
Relation back, confirmation of title in commoners 
by government, 8 12 
Restrictions as to use, 8 14 
Revocation, grant of title, 8 13 
Right of common, 

Defined, 8 1 

Eiifurcement by statutory process at suit of gov¬ 
ernment, 8 17 
Extinguishment, § 16 

Nature and suliject-matter of, 8 4, pp. 506-599 
Title acquired, 8 H 
Right of way, abutting owners, 8 14 
Sale, regulation of, 8 13 

Sans nomhre, rights of common of, 8 4, p. 598 
Schuolhousos, erection of on common land, 8 14 
Seaweed, commonable right to take from bea(‘h, 8 4, 
p. 599 

Shack, right in respect to common of, 8 4, p. 5J)9 
Slieep, common appendant pasture as to, 8 4, p. 597 
Sover(4gn, grant from to individuals as conferring 
right to hold in corijorate character, 8 7 
State statutes, incorporation of proprietors by, 8 7 
States, abandonment of land, conveyance of, § 13 
Statutory provisions, 8 3 

Confirmation of title in commoners, coiicliislve- 
noss, 8 12 

Notice' calling meeting of pniprietors, compli- 
nia*e with, 8 8 

Proceedings of i)roi)rietors governed by, 8 8 
Proprietary definition in as controlling, 8 8 
Proprietors, coiiclusiveness, § 5 
Tax sales, compliance with, 8 14 
Stint, right of common witliout, § 4, p. 598 
Striictnres, erection of, § 14 

Subject-matter, riglits of cuuitiioii, 8 4, pp. 596-599 
Taxation, § 14 
Tenants in common. 

Distinguished, § 1, n. 1 
Setting olT lands to j)roi>rietors ns, 8 15 
Termination, corfKjrate iKaly as proprietor of com¬ 
mon land, 8 7 

TimlH*r, common of estovers as granting right of tak- 
iuR, § 4, p. 59S 

Title to land, ^ 11-12, pp. 601-605 

Confirmation by government, 8 12 
Evidence of transfer, 8 17 

Town lots, confirmation of title to, federal law, f 
12 

Tciwns, title to lands within limits of, 8 H 
Trustc'cs of town, ci'eatiuu by government grant to, 8 
2 

‘Turbary, 

Common of digging as similar to, 8 4, p. 598 
Right in respect to (‘ommon of, § 4, p. 599 
Turf, common of turbary as grant of liberty of dig¬ 
ging. 8 4, p. 599 

Undividc'd lands, interchangeable use, 8 1 
Uiiinclosed lands as nut iiicduded in term, 8 1 
Use of, 8 14 

User, common lands not arising out of, 8 2 
Vicinage, nature of common of, 8 4, p. 59S 
Village lots, confirmation of title to, fc'deral law, 8 12 
Villages, acquisition of right in common by inhabi¬ 
tants of, 8 6 

Vote, alienation of lands by, 8 13 

Warrant, notice of meeting of praprietors^ requisites 

of. 8 8 
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Waste land, 

Common of vicinage applicable to, § 4, p. 698 
Defined, § 1, n. 1 


Wharves, erection of on common land, § 14 
Wood, common of estovers as granting right to take. 
§ 4, p. 598 


INDEX TO COMMON LAW 


Abrogation, method of, § 12 

Actions, application of common-law rules to, § 13, p. 
G25 

Adaptation, susceptibility of, $ 2 
Admiralty jurispnidence distiiigiiislied, § 1 
Admissibility of evidence as to, § 21 
Adoption, § 11 

Canal Zone, § 17 
District of Columbia, § 18 
Extent of, §§ I.VIS, pp. 021-031 
Federal courts, extent of, § 10 
Philippine Islands, § 17 
Possessions, extent of, § 17 
States, consent of, § 13, iij). 021-028 
Territories, ext(*nt of, § 17 

Affidavit of defens<\ coniinon law of another state, 
re<iuisites of, § 19 
Alteration, 

Presuniptions as to, § 20 
Statutory enactment. § 12 

Alteration of instrnnaMits, a[)plication of coinmon-law 
rules to, § 13, p. 024, n. 10 
Amcudcan common law, 

Christianity as not part of, j| 0 

Customs as fiart of, $ 10 

Df'cisions of Knglisli courts as i)art of, § 5 

Defin(*(l, § 1 

Derivation of, § 3 

Ecclesiastical law as not included in, § 7 

English law as source of, § 3 

English statute as source of, § 4 

Equitable jn’inciples and rules as part of, § 9 

Law merchant as part of, § 8 

Religion ns not inclinh'd in, § 0 

Sources of, }?{? 3-10, pp. 014-4110 

Csages as part of, § 10 

American Revolution, extent of adoption as limited 
to period before, § 13, p. 023 
Applications, extent of, JiS 13-18. pp. 021-031 
Assignment for Ixuietit of <'reditors, n])])licatioii of 
common-law rules to, Ji 13, j). 024 
Attornment by Ruiants, application of common-law 
rules to, § 13, p. 020, n. 29 

Blackstone, English common law as defined by, § 1 
British colonies, presumption that c'oiiimon law pre¬ 
vails, § 20 

Canada, presumption that common law prevails, § 20 
Canal Zone, application in, § 17 
Canon law, distinguished from, § 1 
Ceded territory, congr(*ssional ('nactmeiit as ii(*ces- 
sary for adoi)tion in, § 11 

Changing conditions, new rights under law arising by 
reason of, § 

Charitable uses, application of common-law rule to, 
§ 13, p. 024, n. 17 

Christianity, American common law as not Including, 
§ 0 

Civil actions, application of rule to, states, S 13, p. 024 
Civil law. 

Canal Zone, § 17 
DisUngiiisliment of, § 1 
Florida, J 11, n. 00 


Clergymen, service as constable, etc., application of 
common-law rule as to, § 13, p. 025, n. 22 
Collateral warranty, application of common-law rules 
to doctiiiie of, § 13, p. <525, n. 20 
Colonial statutes, coiitimiation of in states adopting 
common law, § 13, p. 027, ii. 33 
Comnumtaries, 

Evidence ns to what eommon law is, § 21 
Proof of comninn law of another state or country 
by, § 22 

Common carrier's, duties and liabilities of as con¬ 
trolled by common-law rules, § 13, p. 024 
Common right, common law as, § 2 
Consanguinity, apjilication of common-law rules to 
method of eomi)iiting degrees of, § 13, p. 024, n. 
17 

(\)iistitution, 

(Vuiimon law as used in, § 1 
(^)iistruction ()f pursuant to common law, § 16 
(Constitutional law. 

Adoption by virtue of, § 11 
Adoption of English slatutes i*elnliiig to, § 4 
Precedence in case of inconsistency or conflict, § 
13, p. 023 

Presiimi>tion as to r<'iH*al by, § 20 
Repeal by method of, § 12 
Construetion, 

Federal constitution, common law ns governing, 
§ 10 

Statutory provisions, eommon law ns governing, 
5 10 

Contracts, common-law rules as applicable to, § 13, 
p. 024 

Omirihutory negligence, apidication of eomiiion-law 
rule to in rc'spi‘ct to negligent tort, § 13, p. 025, 
n. 23 

(Conversion, application of common-law rules as to, 
§ 13, p. (525, u. 23 

Covenant for rent, application of coiiimon-law rule as 
to, § 13, p. (520, 11. 29 

Creek Nation, pn\suni]>tiuii as to existence of common 
law in, § 20 
Customs, 

AiiKU'ican (‘oinmon law as including, § 10 
l*rinciples unsiiited to, state* not having adopted 
te» e»xteiit of, § 13, p. 022 

Curti'sy, ai)i>lication eif coinnum-law rules to doctrine 
e)f, § 13, j). (524, n. 18 

Deeds, afiplication of e-ommoii-law rulers to, § 13, p. 
(521 

De'finitioii, § 1 

De*i»arture‘, statutory enactment as ne‘e*essary for, § 12, 
11. 7(5 

De*rivatioii, Anierie*an commem law, § 3 
Descent and distrihiiti(»n, applmation of (‘omniem-law 
rules to, § 13, p. (524 

Development eif iirincijiles, judiedal decisions, S 2 
Different state's, 

Adoptiem to difforent extent In, § 13, p. 623 
Evidence ot common law as tei, § 22 
Pleading common law of, § 19 
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Different states—Oontlnued, 

Presumptions as to existence of common law in, I 
20 

Distress for rent, application of common-law rules to, 
S 13, p. 026, n. 29 

District of Columbia, adoption in, § 18 
Divorce, appiication of common-law rules to laws of, 
§ 13, p. 624, n. 18 

Domestic relations, application of common-law rules 
to, S 13, pp. 624, 626 

Dower, application of common-law rule in respect to 
right in equity of redemption, § 13, p. 624, n. 18 
Ecclesiastical law, 

American common law as not including, 8 7 
Distinguished from, 8 1 
English common law, 

American common law as derived from, 8 8 
Defined, 8 1 

Ecclesiastical law as part of, 8 7 
English courts, American common law as including 
decisions of in so far as enunciating doctrine, 8 5 
English decisions, evidence of what common law is, 
§ 21 

English statutes. 

Adoption of as amendatory of common law, 8 ^ 
American common law as derived fmin, 8 ^ 
Application of in state having adopted common 
law, 8 13. P. 626 

Consideration in ascertaining principles of com¬ 
mon law% 8 21 

Equitable principles, adoption of by states having 
adopted common law, 8 16 

Equity, American common law as including principles 
of. 8 9 

Equity law, distinguished from, 8 1 
Evidence, § 21 

Application of common-law rules to, 8 13, p. 625 
States, 8 13, p. 624 

Exclusiveness, statutory remedies as against common- 
law remedies, 8 13, p. 628 
Express adoption, several states, 8 H 
Extent of adoption, §8 13-18, pp. 621-631 
Federal courts. 

Extent of adoption and application, 8 16 
Jurisdiction of former circuit courts, 8 1 
Fishing, public rights us to, common-law rule as ap¬ 
plicable to, 8 13, p. 626, n. 30 
Flexible l)ody of principles, common law as consist¬ 
ing of, 8 2 

Flexibility, presumptions us to recognition of, 8 20 
Foreign countries. 

Presumptions as to existence of common law in, 
8 20 

Proof of common law of, 8 22 
Freedom of the press, application of common-law 
rules as to, 8 13, p. 625, n. 26 
Fundamental principles, immutability of, 8 2 
General n^c^option, authority of rules as dependent on, 
8 2 

Husband and wife. 

Application of common-law rules to rights as 
between, 8 13, p. 624, n. 18 
Corporal punishment by husband and wife, ap¬ 
plication of common-law rules to, 8 13f p« 
626, n. 28 

Implied repeal, statutory provisions, 8 12 
Indian Territory, presumption as to existence of com¬ 
mon law in, 8 20 


Inheritance, application of common-law rules to, 8 13, 
p. 624, n. 17 

Insolvency, statutory provisions superseding common 
law as to rights on, 8 12, n. 70 
Judgments, application of common law rules to, 8 13» 

p. 628 

States, 8 13, p. 624 
Judicial change, 8 2, n. 24 
Judicial decisions, 

Development and statement of principles in, 8 2 
Evidence as to what common law is, 8 21 
Judicial notice, statute of another state giving force 
to, 8 20 
Jury trial. 

Application of common-law rules to, 8 13, p. 624, 
n. 14 

Constitutional right of, 8 1 
Law merchant, 

American common law as including, 8 3 
Presumption as to existence of in another state, 
8 20, n. 3 

Legislative action, necessity of to affirm existence of 
common law, 8 11 
Lt'gislative acts, distinguished, 8 1 
Lex non scripta, English common law as including, 
8 1 

Lex scripta, English common law as including, 8 1^ 
Liens, application of (‘ommon-law rule us to, 8 13, p. 
625, n. 21 

Lof'ul appli(‘ation, states as not having adopted prin¬ 
ciples In resi)ect to, 8 13, p. 621 
Local jurisprudence, part of except where altered by 
statute, 8 2 

L(K*a] hiws, common law as distinguished from, 8 1 
Maine, adoption as expressed by Massachusetts courts, 
8 11. n. 62 

Mandamus, common law ns determining circumstances 
of issuing, 8 13, p. 628 
Maritime jurisprudence distinguished, 8 1 
Marriage, application of eommon-law rules to, 8 13, 
p. 624, n. 18; 8 13, p. 626, n. 28 
Master and servant, ai)plication of common-law rules 
to relationship of, § 13, p. 624 
Maxims, adoption of by states having adopted com¬ 
mon law, 8 14 

Modern civil law, distinguished from, § 1 
Modern conditions, remolding ancient rules of com¬ 
mon law to fit, 8 2, n. 24 

Month, application of common-law rules in respect to 
meaning of, 8 13, p. 625, n. 26 
Mother state, adoption as result of derivation 
through, 8 11 

Municipal ordinance, repeal of by, 8 12 
Natural justice, adoption when required by, 8 H* ^ 
64 

Nature of, 8 2 

Navigable waters, definition of, application of com^ 
mon-law rule, 8 13, p. 626, n. 30 
Negotiable Instruments Law, declaratory nature ofr 
8 12, n. 77 

New conditions, states as not having adopted prin¬ 
ciples to extent of, 8 13, p. 622 
New Jersey, practice and procedure as regulated by* 
8 11, n. 65 

New Mexico, adoption by statute, 8 H, n. 60 
New promise, revival of debt by, application of com¬ 
mon-law rules to, 8 13, p. 624, n. 16 
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NulBanoes, application of common-law rule to, 8 13, p. 
325, n. 23 

Oral testimony, common law of another state or coun¬ 
try proved by, § 22 
Oregon, adoption of, 8 11. n. 59 
Parens patrlH\ duty of king as part of, 8 1, n. 13 
Parent and child, application of common-law rules to 
right of minor to sue i)arent for tort, 8 13, p. 
625, n. 23 

Parol evidence as proof of, 8 22 
Partnership, uppli(*ation of common-law rule as to lia¬ 
bility for debts, § 13, p. 025, n. 20 
Party walls, easements in, application of common-law 
rule to, 8 13, p. (52<1, n. 2t) 

Percolating wnt(»r, ownership and right to abstract, 
application of common-law rule to, 8 13, p. 626, 
n. 30 

Philippine Islands, adoi)tion in, 8 17 
Physical examination, ai)i)lication of common law in 
respect to in certain actions, 8 13, p. 026, n. 27 
Pleadings, 

Application of common-law rule to, states, § 13, 
pp. 624, 025 

Common law of anotli<*r state, § 19 
Possessions, adoption in, extent of, 8 17 
Precepts of law, (*ominon law as meuning, 8 1 
Presuinpti<ms, existence of common law in other 
states, 8 -9 

Principh's, adojition of by states having adopted com¬ 
mon law, § 14 

Privy council of Krigland, decisions of as evidence of 
what common law is, 8 21 

Procedure, af)plicatlon of common-law rules to, § 13, 
p. 624, 11. 14 
Proof, § 22 

I'roperty rights, afiplication of common-law rule to, 8 
13, pp. 625, 626 

Public otlicc'rs, application of common-law rules to 
matters alTectiiig, 8 13, p. 625 
Rebutter by collateral warranty, aiiplicatioii of com¬ 
mon-law rules to doctrine of, 8 13, p. 625, n. 26 
Relation, adoption of doctrine of by states having 
adopted common law, 8 1-1 

Religicm, Amtu-ican common law as not including, § 6 

Remedies, adoption of, states, 8 13, p. 628 

Repeal, 

Manner of, § 12 
Pr(»sumption as to, 8 20 

Reports of <*ases, common law of another state or 
country proved by, 8 22 

Revival, repeal statute abrogating rule or principle 
of common law, § 12 

Revolution, principles developed in England after, not 
part of, § 13 

Rights of action, application of common-law rules to, 
8 13, p. 624, n. 14 

Riparian proprietors, application of common-law rule 
to rights of, § 13, p. 626, n. 30 
Roman law, distinguished from, § 1 
Rules, presumptions as to statute stating, 8 20 
Rules of law, common law as meaning, 8 1 
Selsina facit stipitem, maxim of as not having lK»en 
adopted by states adopting common law, § 14 
Separate states, adoption to different extent in, § 13, 
p. 623 

Separation of states, adoption of as expressed by 
courts of original state, 8 11» 


Source, American common law, 88 3-10, pp. 614-616 
Spirit, principles unsuited to, state as not having 
adopted to extent of, 8 13, p. 622 
Spouses, application of common-law rules as to rights 
of, 8 13. pp. 624, 626 
State constitution, 

Adoption of common law by, 8 4 
Construction of provisions providing for common 
law of England to remain in force, § 13, p. 
624 

Declaratory principles as affecting common law, 
8 12 

Rules inconsistent with as not having been adopt¬ 
ed, 8 13, p. 622 

State courts, decisions of as evidence of common law, 
§ 21 

State statutes, meaning of common law of England 
as used in, 8 H 
States, 

Adoption, 

Extent of, 8 13, pp. 621-628 
Left for determinatinii of, 8 H 
Diff(‘rent states as having adopted to different 
extent, 8 13, p. 623 

Efiuitable principles, adoption of when adopting 
common law, § 15 

Extejit of adoption and ap))lication, § 13, pp. 621- 
628 

Maxims, adoption of, 8 14 
Statute law, 

Distinguished. 8 1 

English common law as including, 8 1 
Statutory provisions. 

Adoption by virtue of, 8 H 
Adoption of common law’ by, 8 4 
Alteration by, 8 12 
Implied repeal by, 8 12 

Precedence in case of inconsistency or conflict, 
8 13, p. 623 

Presumptions as to reiH'al by, § 20 
HerN^l of by, 8 12 

Rules inconsistent with as not having been adopt¬ 
ed by statutes, 8 13, p. 622 

Sunday, judicial proce(»dings and ministerial acts on, 
application of commoii-law’ rules to, § 13, p. 625, 
n. 22 

Supplementary statutes, displacement by, § 12, n. 78 
Territories, 

Adoj)tion in, 8 H 
Extent of, 8 17 

Territorially, common law acting as, 8 1 
Testamentary law, application of common-law rules 
to. $ 13, p. 624 
Textbooks, 

Evidence ns to what common law Is, 8 21 
Proof of common law of another state or coun¬ 
try by. 8 22 

Time of existencts extent of adoption by state as de¬ 
termined by, 8 13, p. 623 

Torts, application of common-law rules to, 8 13, p. 
625 

Trespass, application of common-law rule in respect 
to liability for, § 13, p. 625, n. 26 
Trial, application of (‘ommon-law rules to, § 13, p. 626 
States, 8 13, p. 624 

United States, American common law, ante 
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Usages, 

American common law as including, § 10 
Authority of rule as dependent on, § 2 
Venue, application of common-law rules to, § 13, p. 
624, n. 14 

Virginia, settlement of, time of existence of, § 13 
Voir dire examination, application of common-law 
rules to, § 13, p. G24, n. 14 
Wagers, application of common-law rules to recovery 
of, S 13, p. 624, n. 16 


Waste, 

Application of common-law rules to liability of 
tenant in dower for, § 13, p. 625, n. 21 
Cutting of standing tree, application of common- 
law rule to doctrine of, § 13, p. 626, n. 29 
Waters and water courses, application of coinnion-law 
rules to, S 13, pp. 625, 626 

Written instnimt*nts, aF)plication of common-law 
rules to const ruction of, § 13, p. 624, n. 16 
Written law, distinguished, { 1 


INDEX TO OOMMON SCOLD 


Anger, scolding as not necessary to be done in to con¬ 
stitute offense, § 2 

Angry woman, coininon scold defined as, § 1 
Common nuisance, common scold indictable as, § 2 
Complaint, requisites of, § 3 
Continuity, element of as essential to offense, § 2 
Definitions, § 1 

Discord, common scold defined as woman increasing, 

S 1 

Elements of offense, § 2 
Indictment, requisites of, § 3 


Nature of offense, § 2 

Nuii-auco, (‘omiiion scold defined as woman becoming, 

§ 1 

Prosecution, § 3 

Puldic pf‘ace, common scold defined as woman break- 

iiiK, § 1 

Punishment, § 3 
Itespoiisibility for offense, ({ 2 

TrouldesoiiK^ woman, common scold defined as, § 1 
Turbulence, scolding us not necessary to be done in, 
§ 2 


INDEX TO COMPOSITIONS WITH CREDITORS 


Abandonment of demands by creditors as not conqio- 
sitioii, § 3 
Acceptance, 

Creditors, time for, § 8 

Debtor iiecoining party to agreement by, § 8 
False repn»sentations by debtor us to, binding ef¬ 
fect of agreement on creditor induced to sign 
by, § 13, p. 689 
Necessity of, § 3 

Acceptance of payment, waiver of conditions as to 
joinder of creditors in agrei»m(*nt, $ 8 
Accommodation maker, liability as not affected by 
composition wdth principal, § 11, p. 684 
Accord and satisfadioii. 

Delivery by debtor of property to trustees for use 
of creditors, {$ 15 
Distinguished from,. § 2 

Elements of as necessary to valid comjK»sition, 
8 3 

Accounting, trustc'es effecting comiw)sition, § 15 
Accrual of debts, effect of composition us deiKUideiit 
on, 8 11. P. 686 

Acquiescence. Acceptance, ante 
Actions, rules applicable to, § 11, p. 687 
Administrators. Executors and adiniiiLstrators, post 
Advantage to creditors, necessity for validity of com¬ 
position, § 3 
Agents, 

Composition agreement effected by in behalf of 
debtor, § 8 

Fraud and misrepresentation by, effect of, § 13, p. 
689 

Secret preference given by, validity of payment 
as affected hy, § 14, p. 692 
Trustees effecting composition, { 15 
Agreements, 

Construction of, 8 9 
Nature of, 8 1 
Assent Acceptance, ante 


Ass<»ts, 

Delator’s right to deal with, 8 11, p. 682 
Sc‘cr(»t i>ref(‘reiice not effecting, validity of agree¬ 
ment in case of, § 14, p. 692 
Assigned (laiins, effect of comi)osition on, § 11, p. 
6S6 

Assignee of del>tor, secret preference as recoverable 
l)y, § 14, p. 694 

AssigiiiiKMit for iK'Uelit of creditors. 

Distinguished, 8 2 

Uelationshii) of parties under previous eomposi- 
tloii agreement as affected by, 8 H, p. 6S2 
Assumpsit, ]>leudiug composition in action of, § 11, p. 
687 

Attorney, 

Signature to agreement by, 8 7 
Trustees effecting nssiginiauit, fees of, 8 lf> 
•Haiikrupt<*y, breacli of agwement l)y, § 10, p. 680 
Bankruptcy cr)mj>osition, distinguished, 8 2 
Bankruptcy law, waiver of d(*btor’s right to take ben¬ 
efit of as sufficient consideration, § 5 
Bill of (»xchange, holder of discharging nc(*«»ptor by 
comjK)sition as having right to recover from 
drawer, § 11, p. 685 

Bills or ncites, delivery or tender of In accordance 
with agreement, 8 10, p. 680 
Binding effect, creditor’s statements respecting 
amount of claim, § 13, p. 691 
Brea< li of agreement, § 10, p. 680 
Burden of proof. 

Actions involving composition, 8 11, p. 688 
Fraud or misrepresentations inducing agreement, 
§ 13, p. 690 

Class of creditors, benefits of composition limited to, 

8 8 

Collateral security, effect of composition on, § 11, p. 
684 

Common purpose, necessity of, 8 3 
Compromise and settlement, distinguished, | 2 
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Concealment, 

Composition as vltiat(‘d by, § 13, p. 688 
Existence of partnership, composition by one 
partner as affected by, § 17 
Conclusivoness, creditor’s statement respecting 
amount of claim, § 13, j). 691 
Conditional affairs, niisrei)rcscntation of us affecting 
composition, § 1.3, p. 689 
Conditions, 

Joining of creditors in agrec^ment, waiver of, f 8 
Validity of (‘omposition as affected by, § 6 
Conditions precedent, strict compliance with, § 10, p. 

680 

Consent, revocation or rescission of comiiositioii, § 18 
Consideration, necessity of, §§ 1, 5 
ConstriK'tion, 

Composition agre(»inents, § 9 
Stipulation inspecting joinder of creditors in 
agreement, § 8 

Cosureties, composition with ns affecting liability of 
other sureties, § 11, p. G.So 

Counterclaim, interest as recoverable on, ^ 11, p. 682 
Cr«‘ditors, 

Benefits of composition available to, § 8 
Breach of composition by, effi'ct of, § 10, p. 682 
Defined, 0 

Effect of (‘omposition on, § 11, p. 682 
Parties to agreement, necessity of b(H‘oming, § 8 
Representation as to amount of claim, binding 
effect of, § 13. p. 691 
Secret i)refercnces, 

Recoverable by, § 1-1, p. 694 
Rigiits as to, § 14, p. 695 
Damages, 

Breach of ugreom(*nt, s(‘verability, H 10, p. 681 
Fraud indiK'ing compositiim, creditor’s right to, 

§ 13, [). 690 

Debtor, 

Effect of composition on, S lli P. 6^- 
Fraud and misropresentatioii by, (dTect of, § 13, 

p. 688 

Party to agreement, necessity of, § 8 
Secret preferences recoverable l»y, § 14, p. 691 
Debts, 

Executed composition as extinguishing, § 11, p. 

6sri 

Misrepresentation of as affecting comiJosition, § 

13, p. 689 

Deed, composition by, § 4 
Signature, ^ 7 

Default, acceptance of pjiymtmt or securiti(»s after as 
waiver of strict performance*, § 10, p. 680 
Defenses, creditor’s action on claim, comix»sition 
agn*ement as, § 11, p. 083 
Definitions, § 1 
Creditors, § 9 
Distinctions, § 2 

Due date, claims n*(piired to b(* brought into comiK)- 
sitioii as dei»end(*nt on, § 11, p. 687 
Effect of comiHisition, § 11, pp. 682-688 
Embarrass(Mi circumstances, valid comiiosition as de¬ 
pendent on, § 3 
Enforcement, 8 19 

Fraudulent preference of creditor as affecting 
right of, $ 14, p. 095 

Equality, validity of composition as dependent on, 

§ 3 

Equitable remedies, secret preferences, § 14, p. 694 
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Estoppel, claims included in composition, denial of» 

§ 11, p. 686 

Evidence, 

Actions involving composition, § 11, p. 688 
Fraud or misrepresentation indiu'ing agreement,, 
creditor’s action for, § 13, p. 690 
Exceptions, creditor, necessity of, § 11, p. 683 
Executed composition, original cause of action as 
sui)crseded by, § 11, p. 685 
Execution of agreement, § 7 

Executors and administrators, composition agree¬ 
ment by, § 8 

Executory agreement, eoniposition by d(*ed pursuant 
to, § 4 

Existing debts, composition as compromise for settle¬ 
ment of, § 1, n. 1 

Expense of carrying on business, validity of composi¬ 
tion agreement as affected by provision for pay¬ 
ment of, § 11, p. 684 

Extension agreement, i)ayment of agreed percentage 
pursuant to as sufficient consideration, § 5 
Extension of time, giving of as not composition, § 3 
Fact questions, mutiiality, element of, 3 
Facts, misrepresentation ns to as avoiding agreement,. 

§ 13, p. 68t) 

False representations. 

Composition induced by, 

Binding effect of, § 13, p. 689 
Se(*ret pr(*f(»rence as recoverable in case of, 
§ 14. p. 694 

Partner in rcKj)ect to partnership composition, 
effect of, 8 17 

Fees, attorney for trustees ('ff(*cting composition, 8 15 
Financial (‘oiidition, (‘oustruction of agreement in 
light of, 8 9 

Forbearance, agrecmiont ns to as insufficient consider¬ 
ation, 8 5 

Forgetfuln(»ss, creditor’s right to avoid composition 
on ground of, § 11, p. 683 
Form, 8 4 

Foimal release, necessity of, § 4 
Fraud or miKrepres(*iitsition, 

Absence of as essential to validity, 8 6 
Composition induced i)y, secret preferences as 
recoverable in case of, 8 14, p. 694 
Effect of, 8 13. pt). li8.H-6t)l 
Rescission on ground of, § 18 
Fraud u lent cc uivcyaiices, 

I)(‘btor’8 liability in respect to, § 11, p. 682 
Effect of as to siibsequcnt ccmiposition, 8 13. P- 
689 

Fraudulent preferc*nces. Secret preferences, post 
Good faith. 

Necessity of, 8 14, p. (»91 
Re(iuirement of, 8 13, p. 688 
Validity as (lci)endeiit on, 8 6 
Ignorance*, creditor’s right to avoid coni|)ositlon on 
ground of, 8 H. p. 683 

Independent compromises, composition as not result¬ 
ing from, 8 3 

Individual d(*i)ts, i)artncrsbip composition as not 
releasing, § 17 
Indorsers, 

(’omposition note, liability as dependent on re- 
quir(*d number of creditors joining in agree¬ 
ment, 8 8 

Composition wMth as not releasing maker of ne¬ 
gotiable instrument, § 11, p. 684 
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Indorsers—<9bntlnued, 

Composition with maker as affecting liability, S 
11. p. 685 

Innocent creditors, secret preference as invalid as 
to, § 14, p. 694 

Insolvency, valid composition as not dependent on, 
8 3 

Intention, construction of agreement in accordance 
with, § 9 

Interest, allowance of, § 11, p. 682 
Intrinsic consideration, composition ns resting on, 
§ 5 

Joinder in agreement, requisites as to, f 4 
Joinder in composition, creditors, § 8 
Joinder of creditors, limitation of time for, S 8 
Joint debtors, effect of composition on, § 11, p. 682 
Judgment creditors, effect of composition on, § 11, 
p. 684 

Jury questions, actions involving composition, § 11, 
p. 688 

Knowledge, 

Compounding dei»t with, binding effect of agree¬ 
ment, § 13, p. 689 

Secret preferences, validity of agreement as af¬ 
fected l».v, § 14, p. 696 

Legal rights, mutual agreement to forego ns sufficient 
coiisidfu'ntion, § 5 

Letter of license, composition by deed by means of, 
8 4 

Lien, effect of composition on, § 11, p. 684 
Limitation of actions, fraud or misrepresentation in¬ 
ducing composition, creditor’s action for, $ 13, 
p. 690 

Limitations, joinder of creditors in agreement, § 8 
Measure of damages, fraud or misrepresentation in¬ 
ducing agreement, § 13, p. 691 
Meeting of minds, necessity for valid composition, 
8 3 

Misleading effect, fraud or misrepresentation, effect 
on composition, § 13, p. 689 

Misrepresentation. Fraud or misrepresentation, ante 
Mistake, 

Creditor’s right to avoid composition on ground 
of, § 11, p. 683 

Dei)tor’s right to recover payments on ground of, 
§ 11, p. ei82 
Effect of, 8 12 

Mutuality, valid composition as requiring, § 3 
Nature of, 8 1 

New agreement, comiwsition as, § 1 
New consideration. 

Letter of license for composition by deed as re¬ 
quiring, 8 4 
Necessity of, § 5 

New promise, payment of debt discharged by com¬ 
position, effect of, 8 Ilf P* 687 
Novation, 

Composition as effecting, 8 1 
Executed (‘omposition operating as, § 11, p. 686 
Number of creditors required for valid composition, 
8 8 

Opinion, debtor’s statement of financial condition as 
matter of, misreiiresentation as affecting com¬ 
position, 8 13, p. 689 
Oral composition, validity, 8 4 

Original cause of action, executed composition as 
superseding, 8 H* P- 685 
Parol composition, validity, 8 4 


Parol evidence, secret preference, admissibility to 
show that security was given for, | 14^ p. 693 
Part performance, effect of, 8 10, p. 680 
Parties to agreement, 8 8 
Partnership, 

Compositions by and with, 8 17 
Fraud of partner as vitiating composition, 8 13, 
p. 689 

Payment, punctuality In respect to, § 10, p. 680 
Performance of agreement, 8 10, p. 670 
Personal representative, composition agreement by, 
8 8 

Pleading, composition, requisites of, 8 Ht p. 687 
Preferences, 8 14, pp. 091-097 

See, also. Secret preferences, post 
Burden of proof us to, § 11, p. 688, ii. 68 
Presumptions, actions involving compositions, 8 Hf 

p. 688 

Principal and surety, 

C’omprisition with surety as not discharging prin¬ 
cipal, § 11. p. 684 

Effect of composition on, § 11, p. 685 
Kecovery from debtor of amount paid by surety 
for composition, 8 11. p. 685 
Private instructions, trustees effecting composition, 
effect of, 8 ir» 

Privies, composition agreement as binding on, § 11, 
p. 684 

Property, misrepresentation as to amount of as af¬ 
fecting composition, § 13, p. 689 
Proof, mistake of fact for purjiose of setting aside 
composition, 8 12 

IHiblii* iK)licy, secret preferene(*s as against, § 14, p. 
692 

PuiK'tuality, performance of agreement, 8 16, p. 
679 

Reading agreement, creditor’s failure in respt»ct to 
as not rendering it ineffectual, 8 12 
Release, 

Agreement for as essential, 8 4 
Partnership composition, 8 17 
I’erformance of agreement us essential to, 8 IL 
p. 682 
Remedies, 

Breach of agreement, 8 16, p. 681 
C’redllor induced to enter into composition by 
fraud or misrepresentation, 8 13, p. 690 
Secret preferences of creditors, 8 14, p. 694 
Representations, creditor resiiecting claim, binding 
effect of, 8 13, p. 691 

Repudiation, composition by third person on behalf 
of debtor, 8 16 
Requisites, 8 3 
Rescission, 

Com}K)sition induced through fraud or misrepre¬ 
sentation, 8 13, p. 690 
Rights as to, 8 13 

Restoration, creditor suing to rescind agreement be¬ 
cause induced through fraud or misrepresenta¬ 
tion, 8 13, p. 690 

Retired partner, rights of on (composition by new 
firm, § 17 

Review, actions involving composition, 8 H. P* 688 
Revivor of original debt, breach of agreement as 
resulting in, 8 16, p. 681 
Revocation, 

Creditor’s right as to, 8 11» P* 682 
Rights as to, 8 13 
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Reyocation of agreement, debtor’s right as to, | 11, 

p. 082 

Sale, distinguished, S 2 

Seal, letter of license for composition by deed as re¬ 
quiring, § 4 

Secondary liabiUty, composition as affecting liability 
of, § 11, p. 684 

Secret benefit, validity of composition as affected 
by. § 3 

Secret preferences, 

Creditors secretly preferred, rights of, S 14, p. 695 
Failure of composition as affecting, § 14, p. 696 
Invalidity of, § 14, p. 691 
Recovery of, § 14, p. 693 
Rescission on ground of, § 18 
Subsequent compensation, validity of, § 14, p. 

696 

Third persons, rights of, § 14, p. 695 
Secured claims, effect of composition on, § 11, p. 

686 

Security, secret preference, invalidity of, § 14, p. 

603 

Separate agreements, validity of composition pur¬ 
suant to, § 4 

Separate compromises, composition as not resulting 
from, § 3 

Setting aside composition, debtor induced to enter 

into through fraud or misrepresentation, § 13, 
p. 690 

Severability, djunages for breach of agreement, 8 10, 

p. 681 

Signature, 

Creditor, binding effect of agreement as not de- 
j)endent on, § 11, p. 683 
Necessity of, §§ 3, 7 

Specialty, seal as reciuirod for composition of, § 4 
Stipulation, joinder of creditors in agreement, con¬ 
struction of, § 8 

Strict construction, composition agreement, § 9 
Strict pc*rformaiic(», walv(*r of, 8 10, f). 680 
Sujjpression, composition as vitiated by, § 13, p. 689 
Sureties. Principal and surety, ante 


Surviving partner, composition of debts, of firm, § 17 
Tender of payment, sufficiency of as respects per^ 
formance, 8 10, p. 680 
Third persons. 

Agreement effected by in behalf of debtor, 8 6 
Debtor, compositions by on behalf of, 8 19 
Payment by, effect of, 8 10, p. 681 
Secret preferences, rights in case of, 8 14, p. 695 
Time, performance of agreement, 8 10, p. 680 
Time limit, joinder of creditors in agreement, 8 8 
Tracing of fund, recovery of secret preference by 
creditor as dependent on, 8 14, p. 604 
Transfer, distinguished, 8 2 

Trial, actions involving composition, 8 11< P* 988 
Trustees, 

Composition through, 8 15 
Secret preferences recoverable by, 8 14, p. 604 
Unilateral agreement, binding effect of, 8 3 
Unsecured claims, effect of composition on, 8 H? 

686 

Validation, composition fraudulent in its inception, 8 
13, p. 680 
Validity, 8 9 

Secret preference as affecting, 8 14, p. 691 
Secret preferences after coii 4 K)sition, 8 14, p. 996 
Variance, actions involving composition, 8 H. P- 988 
Variation of strid. i)erformance, breach of agree^ment 
as not resulting, 8 10, p. 680 
Voidability, fraudulent preference of one creditor, 
8 14, p. 694 

Voluntary payment, breach of agreement by, 8 10, p. 
680 

Voluntary preference, recovery of, 8 14, p. 694 
Waiver, 

Bankruptcy law, de1)tor’s right to take b(uietlt of 
as sufficient consideration, 8 5 
Joinder of creditors in agreement, conditions as 
to, 8 8 

Performance of agret^meiit, 8 10, p. 680 
Tender of payment, 8 10, p. 680 
Words and phrases. Delinitions, ante 
Written agrewnent, signature to, necessity of, 8 7 
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Accessory after fact, distinguished, 8 1 
Acquittal of iM»rson chai'ged. 

Defense, 8 7 

Evid<uice in favor of defense, 8 10 
Admissilnlity of evidence, 8 10 
Agreement, 

Essential element of offense, 8 5 
Indictment or information ns required to allege, 
8 9 

Offense as complete on making of, 8 4 
Amends for agreement to compound as essential ele¬ 
ment of offense, 8 5 
Antecedent crime. 

Indictment or information as required to allege, 
§ 9 

Proof of ns necessary, 8 10 

Commission of crime, essential element of offense, 
8 4 

Common law. 

Compounding misdemeanor at, 8 1 
Misprision of fedony as offense at, 8 2 
Consideration, agreement to compound, essential ele¬ 
ment of offense, 8 9 


(’onviction, necessity of as element of offense, 8 4 
Dc'fenses, 8 7 
Delinitions, 8 1 

(Compounding felony, 8 2 
nc»puty sheriffs, liability of, 8 8 

Discretion, compounding certain offenses, under stat¬ 
utory authority, 8 9 
Distinctions, § 1 

Elements of offense, 88 3-5, pp. 703-706 
Embezzled funds, receiving Imck as not constituting 
offense, 8 5 
Evidence, 8 10 

False charge, agreement not to prosecute as not con¬ 
stituting offense, § 4*. n. 26 
Felony, compounding of. 

Defined, 8 2 

Offense as limited to, 8 4 
Fine and imprisonment, punishment by, 8 11 
Gain, agreement for sake of as essential element of 
offense, 8 5 

Good faith, effect of, 8 3 
Indictment or information, 8 9 
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Knowledge, element of offense, S 4 
Misdemeanor, 

Compounding of at common law, { 1 
Punishment as, § 11 
Misprision, 

Distinguished, § 1 
Felony, offense at common law, § 2 
Nature of offense, § 1 
Persons lialile, § 8 

Perverting puliiic justice, offense as consisting in, 
§ 1 

I^olice officers, lial)ility of, § 8 

Prosecution, suhsetpient prosecution as affecting guilt, 
8 4 

Public prosecution, stifling of as gravamen of offense*, 
S 1 

Punishment, § 11 

Record of conviction, admissibility as evidence, § 10 


Repayment with hope of preventing prosecution as 
not showing offense, fi 5 

Reward, compounding or concealing crime as offense 
of, § 1 

Swurlty, acceptance of as not constituting offense, 
« 5 

Smitence, § 11 

Statutory authorization of compromise, § 6 

Statutory provisions, deflnitlon under, § 1 

Stolen goods, retaking of as not constituting offense, 
S 5 

Superior officer, acting under direction of as defense, 
# 7 

Theftbote, defined, § 1 

Time, actual commission of as element of offense, § .“I 

Trial, § 11 

ITnderstanding as essential element of offense, § 5 

Witnesses, i>erson accepting money for procuring ab¬ 
sence of as liable, § 8 


INDEX TO COMPROMISE AND SETTLEMENT 


Abandonment, 

Rr(»ach of agreement amounting to, effect, § 4(» 
(%)inproinise agreement, § 20 
Jury (piestion as to, § p. 78,5 
Rescission of agreement in case of, § 110 
Ability to peiforin agr(H‘nH*nt, necessity of showing, 
§44 

Absolute settleimmt, jury question in respect to, § 
r»4, p. 785 
Acceptance, 

Offer and a<*ceptance, post 
Reality of as essential to validity, § 14 
Snflicioiicy of, § 7, p. 710 
Witbdrjiwal of off<*r precluded after, § 8 
Written agreement of compromise, necessity, § 
20 

Accord and satisfaction, distingnislied, § 1 
Acc'ount stated, denial of plea of payment as insnf- 
licient to raise defense that account was un¬ 
liquidated and settlement made, § 50, p. 77:1 
Accounting, 

Disi)ute as to between einidoyor and emidoyee as 
pro])c»r basis of C()ini>romise, § 11, p. 720, ii. 
70 

Settlement as iiicliiding, § 1 
Accounts, i>resiiinj)tion of general settlement of, § ,51, 
p. 777 

AckiiowlodgnuMit, agreement of coinproniise, § 10 
Ae<iniesceii<*(^ election to affirm settlement as implied 
fi(»m, § 42 
Actions, 

Preach of agreement, § 49 
Impeachnient and setting aside, § ,50 
Merger and l)ar of right of action, § 24 
Pendency of suit as hearing on consideration, 
§ 11 

Pleading of, § 50 

Stockliolders’ suits, settloiiuMit of, § 9, n. 41 
Subject matter, § 15 

Additional consideration, adjustment of as com¬ 
promise, § 2, n. 14 

Admission of liability, compromise and settlement of 
claim not oiNU’ating as, § 22 
Admitted indebtedness, acceptance of as not com¬ 
promise, S 2 


Advantages, tmuler back as condition precedent to 
rescission of sottlenieiit, § 41, j). 70:i, n. 22 
Advice, mistaken advic(» of connsel as ground for 
Slotting aside settleineiit, § 30, p. 700 
Affidavits, motion to strike settlement from flies, 
hearing on, H 42 
Aftirmative defenses, 

Rurden of proof as to, § 51, p. 770 
Pleading of in action for breach of agreement, § 
49 

Agent, 

C’nnipromise effected by, § 6 

False nprcscntatlons l>.v as ground for Impeach¬ 
ment or settbuiKUit, § :i,5, p. 7,50 
Sett lenient by, presumidion as to having included 
agcuit's expenses and commissions, § 51, p. 
770 

Agreement, 

<N»iniu*omise as requiring, § 1 
roiiclusiveiioss of, § 20 
Foustruction of, ^ 21 

Amliiguity, validity of ugiiHunont as affected by, § 4 
Amount payable, certainty as to as affecting validity 
of agreement, § 4, n. 37 
Answer, 

Action for broach of agreement, § 49 
Aiiicndinent to sc»t up d(»feuse of settl(*mont, dls- 
j)osal «if, § ,51), p. 773 
Anticipating defense^ of, § .50, p. 775 
Ap]u*al, agreinnent nut to ns siiflicicnt consideration, 
§ 9, p. 720 
Arbitration, 

Agreement for ns superseded by subsequent set¬ 
tlement, § 24, p. 740, n. 00 
Withdrawal of matters finally settled under be¬ 
fore compromise, § 20 

Assignee, settlement without consent of as conclu¬ 
sive, § 28 

Assignment, consent of both parti(*s to compromise 
ns essential to validity, § 0 

Assumpsit, agreement as enforceable by action in, § 
49 

Assumption of facts, instructions as to, § 55 
Attempted settlement, answ(*r s<»tting up as not plead¬ 
ing settlement, § 50, p. 774 
Attestation, agreement of compromise, § 19 
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Attorney's fees, liability for on failure of one party 
to comply with provisions of settlement for dis¬ 
missal of suit, § 46 
Attorneys, 

Absence of during settlement as ground for set¬ 
ting aside, § ,‘{3 

Compronilsf^ of int(*rest in claim or cause assigned 
by litigant, § 6 

Mistaken advico of as ground for setting aside 
compromise, § 3t), p. 7()0 

Iteh'ase of part of stipulat(Hl fees as suflicieiit 
consideration, ^ 1), p. 725, n. 41 
Authority of jMTson making sett lenient, jury fpiestion 
as to, § 54, p. 784 
Avoidance, 

Diligence required, § 42 
Instruction in respect to ground for, § 55 
Bad faith, impeachnuMit or setting aside of compro¬ 
mise because of, § 31 
Balance, striking of as settlement, S 1 
Bankruptcy, n»fraining from going into as sufficient 
consideration, ^ 9, p. 726, n. 47 
Bar, settlement operating as, 8 24, ji. 739 
Benefits, 

Acceptance of jis ratification of settl(‘meiit, § 40 
Inability to restore* as no excuse for return of as 
condition jirecedent to relief from settl(*ment, 
§ 41. i>. 765 

Pleading return or tender of in proceeding to set 
aside, § 42 

Return of as londitifui precedent to setting aside 
settlement, § 41, p. 763 
Third persons as not entitled to, § 21, p. 742 
Bill or note, presumption of settlement by execution 
and delivery of, S 51, ji. 776 
Binding contract, acceptaiK*e of offer of compromise 
as constituting, § 7, p. 718 

Binding e(T(*cl, validity of agreement as requiring, § 5 
Bona fide dispute. 

Consideration for comiiromiso as defiendeiit on, U 
11, p. 733 

Jury question as to, § 51, j). 786 
Necessity of to validity of comiiroinise, § 2 
Settlement of as sullicient consideration for com¬ 
promise based on, S 11, p. 728 
Bond and mortgage, presumption of settlement by 
execution of, § 51, p. 777 
Breach of agreement, 

Actions for, § 49 

Admissilulity of evidence as to, § 52 

Daniagt's, jury cpiestion as to, § 54, p. 786 

Damages recoverable, § 49 

Effect of, § 46 

Estoppel to rely on, § 47 

Waiver of, § 47 

Brokt‘rs, cust(>m(*r’s acc<*r>tance of clieck sent by as 
compromise. § 7, p. 723, n. 24 
Burden of proof, § 51, pp. 775-778 
Burdens, party to compromisf' as required to accept, 
§ 22 

Calculation, errors in a*s ground for disturbing set¬ 
tlement, § 36, p. 757 

Capacity of parties, validity of agreement as dejjend- 
ent on, § 6 
Carriers, 

Settlement with one for partial loss as no bar to 
action against other, § 24, p. 742, n. 79 

15 C.J.S.-79 


Carriers—Continued, 

Settlement with shipper for loss of property as 
not authorizing retention of property when 
Kubse(]uently found, § 27 
Certainty, 

Offer of settlement, validity as requiring, § 7, p. 
718 

Refill isi t(*s of, § 4 

f^hamr)ertous contract, validity of compromise of, S 
10, n. 66 

Change of circumstances, binding effect of compro¬ 
mise as affected by, § 24, p. 741 
Check, retention of as resulting in settlement, § 7, p. 
722 

Circumstantial evidence, . 

Fact of settlement ns provable by, § 53, p. 781 
Fraufl or want of good faith as provable by, § 
53, p. 782 

Civil juflgnu'iit, siil)ject of compromise, § 3 
Clerical errors, opening of settlement because of, § 
36, p. 757 

Codefendaiits, comi»romise of litigation by one as not 
coiifdiiding other, § 28 
Collateral attack, liability to, § 26 
(\)llateral facts, admissibility of evidence as to, § 62 
Commissions, settlement by on<» of two persons en¬ 
titled to as not binding on other, § 28 
Coinidaint, action for breach of agreement, § 49 
Compounding offense, agreement of settlement in re- 
sf)ect lo as contrary to public policy and ilh^gal, 
§ 38, n. 99 

Coiicf'alment, impeachment of scttlem(‘nt on ground of, 

S 35, p. 756 

Concession as element of compromise, S 2, n. 16 
Concluslveiif'ss, 

Comi)romlse agreement, § 26 
Instructions as to, S 55 
Tentative s(*ttlement, § 26 

Cfuiditlonal acceptance, (*omprumise as not resulting 
from, H 7, p. 719 
Conditional sales, 

Settlfuufuit ill resjiect to injury to property by 
either seller or purchaser, § 28 
Surrender of articles as sufficient consideration 
for release from further liability, § 9, p. 726, 
n. 41 

Conditional selthuuent. 

Burden of proof as to, § 51, p. 777, n. 97 
Jury question as to, { 54, p. 785 
Conditions, 

Offer of (‘onqu'omise, validity as dependent on 
eompliance with, § 7, p. 719 
Performance of, necessity of showing, § 44 
Setting asiile compromise and settlement, com¬ 
pliance with, § 41, p. 762 
Conditions prc'cedoiiL, 

Relief from settlement, § 41, pp. 762-765 
Setting aside compromise and settlement, § 41, 
p. 762 

Confidential relationshii), relief from settlement on 
ground of mistake as affected by, § 36, p. 759 
Confirmation of settlement, order dire<*ting, § 48 
Conflict of laws, construction of agreement, § 21 
Conflicting claims, necessity of, § 2 
Conflicting evidence, jury question in respect to agree¬ 
ment of compromise on, | 54, p. 784 
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Connecting carriers, settlement by shipper with initial 
carrier as releasing from liability, | 24, p. 742, 
n. 80 

Consent, termination of compromise agreement, S 29 
('kmsideratioii, §§ 0-11, pp. 724-733 
Adequacy of, § 12 

Admissibility of evidence as to want of, S 52 
Family settlements, § 9, p. 727 
Instructions in respect to, S 55 
Invalid or groundless claims, § 10 
Jury question as to, % 54, p. 785 
Modification of settlement agreement, $ 29 
Necessity of, § 9, p. 724 

Petition in action for bi*each of agreement as re¬ 
quired to show, § 40 

Pleading return or tender of in prcK'eeding to set 
aside. S 42 

Presumptron as to, § 51, p. 778 
'Relief from compromise agreement without, | 41, 
p. 764 

Return of as condition precedent to setting aside 
settlement, | 41, p. 763 
Suflficiency of, § 9, p. 725 

Validity of agreement as affc(*ted by failure to 
express, § 4 

Want, inadequacy or failure of as warranting 
relief from settlement, § 37 
Construction, agreement of compromise and settle¬ 
ment, law question as to, §§ 21; 54, p. 786 
Contemporaneous agreements, compromise evidenced 
by, construction of, S 21 

Contract of sale, rescission of precluded by compro¬ 
mise and settlement of claim, S 24, p. 740, n. 66 
Contracts, 

Agreement of compromise as subject to rules of 
construction applicable to, § 21 
Disputed matter arising out of as subject to, $ 3 
Parties having capacity to contract as essential 
to validity of compromise, § 6 
Controversy, settlement as not r(*quiring, § 1 
Correction, settlement agreement, § 30 
Correctness of agreement, presumption as to, § 51, p. 
777 

Counsel. Attorneys, ante 
Counterclaim. Set-off and counterclaim, post 
Counter offer, acceptance as resulting in agreement, 
§ 7, p. 719 

Criminal conversation, contract to settle action of as 
not founded on immoral consideration, § 38, n. 2 
Criminal prosecution, threat or fear of on baseless 
claim as insufficient consideration for comjiro- 
mise, § 10 
Cross-bill, 

Proceeding to set aside, § 42 
Settlement of pending suit brought before court 
by, § 48, n. 9 

Cumulative contract, distinguished, § 1 
Damages, 

Action on contract for in case of breach of agree¬ 
ment, S 46 

Breach of agreement, $ 49 

Jury question as to, § 54, p. 786 
Retention of benefits received and suing for, I 
41, p. 765 

Date of settlement, acceptance of money and signing 
of receipt as determining, S 7, p. 718 
Dation en paiement, distinguished, | 1, n. 6 
Decree. Judgment or Decree, post 


Default, performance of contract, compromise oi 
settlement after, S 2 

Defective article, dispute in respect to as consisting of 
sufficient consideration for compromise, § 11, p. 
729, n. 70 
DefeiiHCK, 

Compromise as precluding subsequent assertion 
of, 8 25 

Pleading as, 8 50, p. 773 

Definiteness, offer of settlement, validity as depend¬ 
ent on, 8 7, p. 718 
Definitions, 8 1 

Delay, acceptance of offer, effect of, 8 7, p. 720 
Delivery, 

Conditions in respect to delivery of agreement 
as not affecting validity, 8 7, p. 719 
Necessity of as respects written agreement, 8 20 
Detriment, consideration as resulting from, 8 Of p. 725 
Diligence, 

Avoidance of settlement as requiring, 8 42 
Relief from settlement on ground of mistake as 
requiring, 8 36, p. 759 

Discretion, relief of parties from agreements relating 
to prosecution or discontinuan(‘e of pending ac¬ 
tions, 8 36, p. 759 

Dismissal of action, plaintiffs failure to perform of¬ 
fer of settlement as authorizing, 8 46 
Dispute, 

Acceptance of partial payment to result in com¬ 
promise as requiring, 8 7, p. 721 
Settlement as not requiring, 8 1 
Disputed claim, compromise of as sufficient consid(M*a- 
tion to uphold terms, 8 Hf P. 730 
Disputed rights, presumption as to having been in¬ 
cluded in m^ttlement, 8 51, p. 776 
Distinctions, 8 ^ 

Documentary evidence, admissibility of, 8 52 
Domestic relations court, compromise of controversy 
in, 8 3, n. 27 
Doubtful claim. 

Agreement not to sue on as sufficient considera¬ 
tion, 8 9, p. 726 

Settlement of as sufficient consideration for com¬ 
promise based thereon, 8 11, PP. 728, 730 
Draft, retention of as resulting in settlement, 8 7, p. 
722 

DuebiH, presumption as to settlement by giving of, 
8 51, p. 777 
Duress, 

Admissibility of evidence as to, 8 52 
Burden of proof as to, 8 51, p. 777 
Instructions as to, 8 55 
Jury question as to, 8 54, p. 785 
Law question as to, 8 54, p. 786 
Pleading of, action for breach of agreement, 8 
49 

Relief from settlement procured by, return or 
tender back of consideration as condition 
precedent, 8 41, p. 763 

Reply setting up in avoidance of settlement, 8 50, 
p. 775 

Setting aside agreement on ground of, 8 33 
Election of remedies, breach of agreement, 8 ^ 
Elements, 88 2-6, pp. 71»-724 

Employee, claim for injuries as barred by settlement, 
8 24, p. 740, n. 66 

Enforcement of agreement, 81 48, 49 
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Equity, 

Court of as not aiding in violation of aettlement, 
I 23 

Setting aside or correcting agreement by court 
of, § 30 

Equivocal actions, settlement as not subject to be 
predicated on, § 7, p. 718 
Essentials, |§ 2-8, pp. 713-724 
Estoppel, 

Acceptance of check operating ns, ( 7, p. 724 
Avoidance of settlement, § 40 
Breach of agreement, i'eliam*e on, { 47 
Jury question as to, $ 54, p. 786 
Set-off or counterclaim, compromise operating as, 
fi 25 

Settlement of p^mding litigation pleaded as, bur¬ 
den of proof as to, § 51, n. 776 
Evidence, 

Admissibiiity, § 52 
Burden of proof, ante 

Instructions laying undue stress on particular 
matters as erroneous, { 55 
Presumptions, post 

Weight and siifllciency of, § 53, pp. 780-783 
Instructions in respect to, S 55 
Excepted matters, compromise agrec*ment as not in¬ 
cluding, $ 27 

Executed compromise, want of consideration as not 
ground for setting aside, S 37 
Execution of agreement, B 16-20 
Executors and administrators, compromise settle¬ 
ment as binding on, § 28 

Executory agreement, equitable defense of, S 24, p. 
741 

Existence of agre(»ment. 

Admissibility of evidence as to, f| 52 
Sufficiency of evidence as to, S 53, p. 780 
Existence of compn>mise and wttleraent, burden of 
proof as to, $ 51, p, 775 
Existing demands, 

I’resiimritioiis as to general settlement including, 
$ 51, p. 776 

Settlement as limited to, § 27 
Fact, mistake of as ground for setting aside, | 36, p. 
757 

Fact questions, action involving compromise and set¬ 
tlement, § 54, pp. 784-786 

Facts, comiiromise of in resfR^ct to illegality of claim, 
§ 10 

Failure of consideration, relief from settlement on 
ground of, § 37 

Fairness, presumption in favor of, § 51, p. 777 
False imprisonment, settlement as full defense to ac¬ 
tion for, § 24, p. 740, n. 60 
False representutiuiis. 

Admissibility of evidence as to, S 52, n. 12 
Compromise induced by, return or tender back 
of consideration as condition precedent to 
relief, § 41, p. 763 ^ ^ 

Impeachment of settlement on ground of, § 35, p. 
753 

Ratification of settlement induced by, 8 40 
Family settlements, 

Adequacy of consideration, inquiry into, § 12 
Fraud, sufficiency of evidence as to, 8 53, p. 781 
Law as favoring, 8 5 

luriataiTA as ground for disturbing, 8 36, p. 167 


Family settlements—Continued, 

Note given in, failure of one to pay as no de¬ 
fense on note given by another party, § 49 
Termination of as sufficient consideration, 8 P* 
727 

Undue influence as ground for setting aside, 8 33 
Favorite of law, § 23 

Fiduciary relationship, presumption of undue influ¬ 
ence in case of, 8 51, p. 778 
Finality of compromise and settlement, 

Admissibility of evidence as to, 8 52 
Jury question as to, 8 54, p. 784 
Financial condition, concealment of facts respecting 
as ground for impeuchineiit of settlement, 8 35, p. 
756, n. 42 

Financial injury, fear of as not duress warranting 
setting aside of settlement, § 33, n. 95 
Findings, actions involving compromise and settle¬ 
ment, 8 56 

Forliearance, consideration as resulting from, 8 3, p. 
726 

Force and effect, compromise agrec'ment, 8 20 

Form, 88 16-20 

Fraud, 

Admissibility of evidence as to, 8 52 
Burden of pwmf as to. § 51, p. 777 
Findings in respect to, 8 56 
Impeachment of settlement on ground of, § 35, pp. 
753-756 

Instructions as to, § 55 

Judgment procured by after sc»ttlement, burden 
of proof as to. 8 51, j). 776, ii. 75 
Jury question as to, 8 54, p. 785 
Law question as to, § 54, p. 786 
Oiiening or correcting settlement on ground of, 

8 30 

Pleading of, action for breach of agreement, 8 
40 

Relief from settlement procured by, return or 
tender back of consideration as condition 
prece<lont, 8 ‘11» P- 763 

Reply setting up in avoidance of settlement 
pleaded, § 50, p. 775 

Rescission of compromise obtained by ns neces¬ 
sary l>eforc eiiforclijg original cause of ac¬ 
tion, § 24, p. 741 

Sufficiency of evidence in respect to, 8 53, pp. 
781, 782 

Fraudulent intent, presumption as to, § 51, p. 778 
Future acts, 

C/onsideration of compromise consisting of, 8 9, p. 
726 

Representations as to as ground for imi)each- 
ment of settlc'inent, 8 35, p. 755 
Future time, agrcn^merit to adjust claims at as not 
compromise, 8 4 

Gambling transaction, settlement and compromise of 
as without consideration, 8 10, n. 66 
General denial, 

Compromise as provable under, § 50, p. 773 
Reply to plea of compromise and settlement by, 
§ 50, p. 775 

General issue, compromise as provable under, 8 50, 
p. 773 
Good faith, 

Allegations as to in petition In action for breach 
of agreement, 8 43 
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Good faith—Continued, 

Consideration for settlement of doubtful claim 
as requiring, ( 11, p. 733 
Jury question as to, § 54, p. 785 
Governing law. 

Construction of agreement, § 21 
Performance of agreement, § 45 
Groundless claims, compromise of as insufflciont con¬ 
sideration, § 10 

Harmonization, agreement of compromise, § 21 
Heirs, binding effect of settlement on, $ 28 
Honest disagn'cment, necessity of ns r(*s|)ects con¬ 
sideration for compromise, § 11, p. 720 
Honest dispute, jury question as to, S 54, p. 785 
Ignorance, setting aside settlement on ground of, S 
32 

Illegality, avoidance of settlement on ground of, | 
38 

Illiterate person, failure to disclose facts to as 
ground for iinpeacliinent of settlement, § 35, p. 
750, 11. 40 

Immoral character, avoidaiu'e of si^ttbunent in na¬ 
ture of, § 38 
ImpeacliiiHuit, 

Compromise agreement, §§ 30-43, pp. 740-707 
Concealment of facts as ground for, $ § 

750 

Fals<‘ representations inducing settlement as 
ground for, S 35, p. 753 
Impeachment, 

(ironlids for, $ 31 

Kiaud, § 35, pp. 753-756 

Impending iieril, fear of as not duress warranting 
relief from settlement agreement, § 33, n. 95 
Implied ahaiidonment, settlement agreement, $ 29 
Implied acceptance, circumstances warranting, § 7, 
p. 719 

Improvidence, impeachnumt or setting aside compro¬ 
mise hecanse of, § 31 

Inadequacy of consideration, relief from settlement 
on ground of, § 37 

Incapacity of parties, setting aside agreement on 
ground of, § 32 

Independent covenant, breach of as not justifying 
rescission, § 39 

Indivisible* torts, settlement of as extlnguisbiug en¬ 
tire demand, § 24, p. 742 

Indorsement, creditor’s attempted restriction of as 
affecting acceptance, § 7, p. 723 
Tndors(»r, settlement between indorser and payee as 
affecting liability of maker, H 24, p. 741, n. 78 
Iiiduceni(*nt, false representations, setting aside of 
agiwment as requiring, g 35, p. 755 
Inequality, setting aside agreement on ground of, i 
32 

Inexperience, impc*achmont or setting aside settlement 
because of, § 31, n. 79 

Infants, binding effect of settlement effected by next 
friend, § 28 

Initial carrier, settlement with by shipper as no 
bar to action against terminal carrier, § 24, p. 
742, n. 79 

Injunction, unexecuted agreement of compromise as 
warranting, g 48 
Insolvency, 

Admissibility of evidence as to, | 52, n. 20 


Insolvency—Gontiiiued, 

Representations as to by debtor as ground for 
imijeac'imient of settlement, | 35, p. 755, n. 
25 

Instructions, actions involving compromise and set¬ 
tlement, g 55 

Insurance, settlement of dispute concerning right to 
proceeds ns consideration for compromise, g 11, 
p. 729, n. 70 
Intention, 

Acceptance of offer, validity as dependent on, g 
7, p. 718 

Construction of agreement in order to eff(*ctimte, 
g 21 

Interest, breach of agreement as affecting right to, g 
46, n. 89 

Invalid claims, compromise of as insufficient con¬ 
sideration, g 10 

Issues, proco<*dings to set aside, g 42 
Joint tort-feasors, 

Burden of proof as to settlement with, g 51, p. 
776 

Settlement by one, g 6 

St*ttlemcnt with one as bar to action against an¬ 
other, g 24, p. 742 
Judgment, 

Comj)romise of. 

Action after as bar, g 24, p. 740, n. 66 
Aiithoriz(*d, g 3 

Judgment or decree, enforcement of settlement. Ax¬ 
ing rights of parties, g 48 
Knowledge. 

Ilh»gality of claim, validity of compromise as 
affocic'd by, § 11, p. 733 

ImpencJiment of settlement on ground of fraud 
ill case of, g 35, p. 754 

Knowledge of law, presumption of as respects doubt 
showing sufficient consideration for settlement, 
§ 11, P. 733 

Laelies, rescission of compromise and settlonieiit as 
barred by, g 42 

Land, compromising doubtful or disputed claim to 
as sufficient consideration for agrcMunent, g 11, p. 
732 
Law, 

Misrepresentation as to mutters of as fraud re- 
(piiriiig setting aside of settlement, g 35, p. 
756 

Mistake of as ground for disturbing settlement, 
g 30, p. 758 

Law qu(*sti()n8, actions involving compromise and 
settlement, g 54, i>p. 784-786 
Law suit, threat or fear of on bas<»losR claim as in¬ 
sufficient consideration for compromise, g 10 
I.«ease, surrender of as sufficient consideration, g 0, 
p. 726 

Legal rights, mistake in respect to as ground for re¬ 
lief from settlement, g 36, p. 759 
I^ality, validity as dependent on, g 15 
Letters, 

Acceptance by as not binding person making 
offer, g 7, p. 710, n. 77 

Admissibility to show compromise agreement, 
, g 52, n. 29 

Liens, forbearance of prosecution of pursuant to 
compromise, g 45, n. 84 

Life tenant, settlement effected by as binding on 
remainderman, g 28, n. 31 


1252 



INDEX TO COMPROMISE AND SETTLEMENT 


Liquidated ( laim, 

Settlement of as required to be based on new 
consideration, H 9, p. 726 

Settlement of dispute as to as sufficient con¬ 
sideration where liability depends on facts, 

S 11, p. 729, n. 70 
Litigation, 

Avoidance of as object, 11 
Partial settlement of, § ,3 

Lump sum settlement, iM*rsonal injuries, setting 
aside of as fraudulent, § 35, p. 754 
Marriage annulment, settlement after as not barring 
right to r(*cover property subsetpiently ac*quired, 
S 27, n. 14 

Materiality, false representations, impeachment of 
settlement ns requiring, § 35, p. 754 
Matters concluded, § 27 

Measure of damages, breach of agreement, ( 49 
Meeting of minds. 

Jury question as to, § 54, p. 784 
Settlement as implying, § 1, n. 2 
Validity of compromise as dependent on, § 7, 
p. 717 

Mental capacity, jury question as to, § 54, p. 786 
Mental disability, instructions as to, $ 55 
Mental incapacity, admissibility of evidence as to, 
fi 52 

Mental incompetents. 

Ratification of settlement by, S 40 
Retting aside agreement entered into by, (( 32 
Mental reservation, acceptance of offer with, effect 
of, § 7, p. 719, n. 82 

Mental weakness, stating aside agreement on ground 
of, § 32 
Merger, 

Instructions In respect to settlement operating 
as, § 55 

Prior oral agrwment with later written agree¬ 
ment of settlement, law question as to, § 54, 
p. 780 

Settlement operating as, § 24, p. 739 
Minimum wage statute, settlement of dispute In re- 
spc'ct to as against public policy and unenforce¬ 
able, § 38, n. 99 
Misleading, instructions, | 55 
Misrepresentation, instructions as to, § 55 
Mistake, 

Admissibility of evidence as to, § 52 
Burden of proof as to, S 51, p. 777 
Cori-ectioii of, § 36, p. 757 
Jury quesllori as to, § 54, p. 785 
Oi)eniiig or correcting settlement because of, | 
30 

Relief from settlement as result of, return or 
tender back of consideration, as condition 
precedent, § 41, p. 70.3 

Repudiation of settlement on ground of, { 36, pp. 
750-700 

Sufficiency of evidence as to, § 53, p. 781 
Modification, 

Compromise agi’eement, I 29 

Jury question ns to, § 54, p. 785 
Mortgage, 

Presumption of settlement by execution of, 8 51, 
p. 777 

Settlement with either mortgagee or mortgagor 
in possession ns binding on other, § 28 
Motion, enforeemeut of agreement by, § 48 


Motion to dismiss, compromise after action brought 
as not presented by, § 50, p. 774 
Motive, entering into compromise, immateriality of, 

8 30, n. 59 

Mutual concessions, compromise as requiring, | 2 
Mutual mistake, 

Admissibility of evidence as to, § o2 
Jury question as to, § 54, p. 785 
Suffleiemey of evidence in respect to, 8 53, p. 
781 

Mutual promises, 

Consideration as resulting from, 8 5, p. 725 
Mutual promises, 

Consideration for modification of contract of 
settlement, 8 29 

Mutual undertakings, consideration as resulting 
from, 8 0, p. 725 
Mutuality, necessity of, 8 5 

Nature of agreement, sufficiency of evidence as to, 8 
53, p. 783 

Necessitous circumstances, setting aside settlement 
made under, § 34 
Negligence, 

Impea(!hment or setting aside settlement because 
of, 8 31 

Settlement resulting from, relief on ground of 
mistake as precluded by, 8 36, p. 759 
New contract, effect of compromise as to substitute, 

8 24, p. 7‘JO, n. 60 

Newly discovered evidence, impeachment or setting 
aside settlement because of, 8 32 
Notice, 

Acceptance of olTor, withdrawal as implied in 
case of failure, § 8 

Setting aside settlement on ground of mutual 
mistake, § 41, p. 762 
Novation, distinguished, § 1 
Offer, 

See also Offer and acceptance, post 
Tender distinguished, 8 1 
Offer and acceptance, § 7, pp. 717-724 
Withdrawal of offer, 8 3 

Offset pro tanto, settlement with one of several Joint 
tort-feasors authorizing, § 24, p. 743, n. 89 
Opeming of settlement, § 30 
Operation and (effect, §§ 22-28, pp. 737-748 
Opiates, setting aside agreement by jKjrson under Itt* 
fluence of, § 32 

Opinion, misrepresentations as to matters of as not 
ground for impeachment of settlement, 8 35, 
p. 750 

Opportunity for information, relief from settlement 
on ground of mistake as affected by, 8 36, p. 
759 

Opposing claims, yielding of as essential element, 
82 

Optional remedies, breach of agreement, § 46 
Original cause of action, settlement as defense to, § 
24, p. 741 

Original position, setting aside of compromise as 
placing parties in, 8 43 

Part satisfaction, retention of payment on condition 
of as resulting in settlement, g 7, p. 721 
Partial payment, acceptance of as r(‘siilting in settle¬ 
ment, § 7, p. 721 

Partial performance, effect of, § 24, p. 740, n. 67 
Partial rescission, settlement agreement, 8 30 


I 
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Partial satisfaction, Joint tort-feasors, settlement 
with one as no defense to* action against others, i 
24, p. 742 

Partial settlement, right of, | 3 
Particular words, precedence of in compromise agree¬ 
ment, i 21 

Particularity, plea or answer setting up compromise 
and settlement, 8 P- 774 
Parties, 

Competency and authority as necessary to valid¬ 
ity of agreement, f G 

Incapacity of as ground for setting aside agree¬ 
ment, § 32 

Proceedings to set aside, § 42 
Payment, 

Plea of as authorizing showing executed compro¬ 
mise and settlement, § 50, p. 773 
Retention of as acceptance of offer, § 7, p. 720 
Settlement as resulting in, 8 1* n. 2 
Pendency of suit, consideration for compromise as 
dependent on, 8 11| p. 730 
Pending suit. 

Compromise during, effect of, 8 22 
Settlement during, presumption as to, 8 P- 
776, n. 79 

Stipulation for settlement of, relief granted, 8 30 
Performance of agreement. 

Admissibility of evidence as to, 8 62 
Jury question as to, § 54, p. 780 
Law question as to, 8 54, p. 780 
Ne(*e68ity of showing, 8 44 

Petition in action for breach as required to al¬ 
lege, 8 49 

Refusal of as ground for rescission, 8 39 
Sufficiency of, 8 45 
Personal injuries. 

Burden of proof of physical disability at time of 
settlement, 8 51, p. 777, ii. 98 
Judgment in proceeding for enforcement of set¬ 
tlement, 8 48 

Misrepresentations to employee as to extent of 
as ground for impeachment of settlement, 8 
35, p. <c>5, n. 30 

Scrutiny of settlement made while claimants 
were in condition of physical and mental 
disability, 8 35, p. 754 

Settlement made for under necessitous circum¬ 
stances, relief from, 8 34 

Sufficiency of evidence to show disability at time 
of settlement, 8 53, p. 781 

Personal representative, binding effect of settlement 
made by, 8 28 
Persons concluded, 8 28 
Petition, 

Action for breach of agreement, 8 
Decree establishing settlement randered on, 8 
n. 9 

Enforcement of agreement by, 8 48 
Physical disability. 

Instructions as to, § 55 

Ratification of settlement voidable for, 8 41, p. 
762. n. 12 

Physical weakness, setting aside agreement on 
ground of, 8 32 

Plea of compromise and settlement, necessity and 
sufficiency, 8 50, p. 773 

Plea puis darrein continuance, compromise after ac¬ 
tion brought pleaded by, 8 50, p. 774 


Pleading, 8 6p. pp. 77J^-775 

Action for breach of agreement, 8 40 
Enforcement of compromise agreement, 8 48 
Proceeding to set aside, 8 42 
Poverty, 

Admissibility of evidence as to, 8 52 
Inability to restore consideration because of, re¬ 
scission of settlement on ground of fraud 
notwithstanding, 8 41, p. 765 
Preponderance of evidence, existence of agreement as 
required to be proved by, 8 53, p. 780 
Presumptions, 8 51, pp. 775-778 

Knowledge of law, consideration of in deter¬ 
mining doubtful character of claim, 8 Hf P- 
733 

Language of agreement to have l>een used advis¬ 
edly, 8 21 

Validity of agreement, 8 51, p. 777 
Prior relation, evidence in respe<*t to as inadmissible 
to show compromise and settlement, 8 52, n. 
8 

Privity binding effect of settlement as dependent on, 
8 28 

Proof, proceedings to set aside, 8 42 
Property, offer to pay debt in as not offer of compro¬ 
mise, 8 7, p. 718 

Propo.<iition, acceptance of os essential to validity of 
compromise, 8 7, p. 718 
Protest, 

Acceptance of. 

Check under as qualifying effect of accept¬ 
ance, 8 7, p. 723 

Payment under as resulting in settlement, 8 
7, p. 721 

Payment under as not settlement, 8 2 
Province of jury, instructions invading as erroneous, 
8 55 

Public policy, validity of agreement as against, 8 15 
Quantum of proof, instructions as to, 8 55 
Ratification, 

Acceptance of part payment as amounting to, 
8 7, p. 720 

Agreement of compromise, 8 40 
Instructions as to, 8 55 
Jury question as to, 8 54, p. 784 
Readiness to perform, necessity of showing, 8 44 
Reality of assent, validity as dependent on, 8 14 
Reality of claim, validity of compromise as dejicndent 
on, 8 111 p. 732 
Reasonable time. 

Acceptance of offer of compromise, 8 7, p. 720 
Performance of agreement, 8 45 
Reasonableness, compromise effected by one without 
express authority, 8 3 

Reasons, admissibility of evidence as to, 8 52 
Receij>t, 

Admission of full satisfaction in as resulting in 
compromise, 8 7, p. 721, n. 98 
Prima facie evidence of settlement by giving of, 
8 51, p. 777 

Receiver, setting aside of settlement by, 8 30, n. 70 
Reference, confirmation of settlement, 8 48 
Rejection of offer, acceptance thereafter in order to 
create binding obligation as requiring new tender, 
8 7, p. 722 

Release, distinguished, 8 1 

Reliance on false representations. Impeachment on 
ground of as requiring, 8 35, p. 755 
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Relief. 

See also, Setting Aside, post 
Benetit, return of as condition precedent, ( 41, 
p. 7«3 

Concealment of facts as ground for, 8 36, p. 
756 

Conditions of, § 41, pp. 762-765 
Consideration, 

lU‘turn of as condition precedent, § 41, p. 763 
Want, inadequacy or failure of as warrant¬ 
ing, § 37 

Duress warranting, § 33 
Failure of consideration warranting, § 37 
Illegality as warranting, § 38 
Inadequacy of consideration warranting, 8 37 
Incapacity of parlies as warranting, § 32 
Legal rights, mistake as to, 8 36, p. 759 
Mistake as warranting, 8 36, pp. 756-760 
Mutual mistake warranting, 8 36, p. 757 
Necessitous circumstances warranting, 8 34 
Refusal of performance as ground for, 8 39 
Statu quo, placing other party in as condition 
precedent, 8 41, p. 763 

Stipulation for settlement of pending action, 8 30 
Undue influcmce warranting, 8 33 
Remainderman, settlement by life tenant as binding 
on, 8 28, n. 31 

Remedies, breach of agreement, 8 46 
Repli(‘ation, ne<*essity of when compromise and set¬ 
tlement is pleaded by defendant, 8 60, p. 774 
Reply, necessity of where compromise and settlement 
is p]ead(*d by defendant, 8 60, p. 774 
Representative capacity, coni])romise by persons act¬ 
ing in. 8 6 
Repudiation, 

insistence on erroneous interpretation of con¬ 
tract of settlement as amounting to, 8 45 
Mistake as warranting, 8 36, pp, 75fi-700 
Settlement voluntarily entered into, § 30 
Rescission, 

Breach of agreement as amounting to, 8 46 
Compromise agi’oement, 8 29 
Diligence required, 8 42_^ 

Refusal to perform as ground for, 8 39 
Restoration, original rights on setting aside of 
agreement, § 43 

Retention of payment, acceptan<*e of offer as implied 
from, 8 7, p. 720 

Review, actions involving compromise and settlement, 
8 57 

Revival, compromise and settlement precluding In 
order to set up counterclaim, § 25 
Revocation, offer of settlement, 8 8 
Rules of court, requirement as to agreement to be 
In writing as inapplicable, 8 17 
Seal, agreement as requiring, 8 18 
Set-off or counterclaim, compromise and settlement as 
precluding subsequent consideration of, 8 25 
Setting aside, §§ 30-13, pp. 749-767 
Conditions precedent to, 8 41, p. 763 
Duress as wairanting, 8 33 
Effect of, 8 43 
Estopiiel, 8 40 

Executed compromise under seal, want of con¬ 
sideration as not ground for, 8 37 
Inadequacy of consideration as ground for, 8 37 
Incapacity of parties as ground for, 8 32 
Mistake warranting, 8 36, p. 757 


Setting aside—Continued, 

Necessitous circumstances, settlement made un¬ 

der, 8 34 

Pleadings in proceeding for, 8 42 
Proce«*dlngs for, 8 42 
Quantum of proof required, 8 53, p. 782 
Waiver, 8 40 

Several claims, burden of proof as to claims not 
specifically mentioned being included, § 51, p. 
776 

Several contracts, acceptance of check as payment 
of one as not settlement of other, 8 7, p. 723, n. 
24 

Signature, 

Agreement on settlement, binding effect as re- 
jiuiring, § 8 
Necessity of, 8 18 

Special pleading, necessity of In order that com¬ 
promise be available as defense, 8 50, p. 773 
Splitting causes of action, application of rule to set¬ 
tlement, 8 24, p. 739 

Statu quo, rescission as dependent on placing other 
party in, 8 41, p. 763 
Status of agreement, § 23 

Statute of Limitations, Instruction in respect to 
effect on compromise agreement, 8 55, n. 8 
Stot‘kholder*s suit, surrt'nder of stock as sufficient 
consideration for settlement of, 8 9, p. 725, n. 
41 

Strangers, conclusiveness of settlement as to, 8 28 
Subject-matter, § 3 

Certainty in designation of, 8 4 
Subsequent causes of action or claims, settlement as 
not (‘onclnding, § 27 

Summary proceedings, validity of compromise as de¬ 
terminable in, § 30 
Supplemental answer. 

Compromise after action brought pleaded by, 8 
50, p. 774 

Settlement of pending suit brought before court 
by, § 48, n. 9 

Supplemental petition, necessity of when compromise 
and settlement is pleaded by defendant, § 50, p. 
774 
Tender, 

Acceptance or refusal on terms made, 8 7, p. 
720 

Consideration, condition precedent to relief from 
settlement, § 41, p. 763 
Distinguished, 8 1 

Tentative settlement, concliisiveness of, 8 26 
Terms of agreement. 

Admissibility of evidence as to, § 52 
Sufficiency of evidence in respect to, 8 53, p. 783 
Terms of settlement, 

Jury question as to, § 54, p. 785 
Law question as to, 8 54, p. 786 
Plea or answer setting up compromise and settle¬ 
ment as required to show, 8 50, p. 774 
Third persons. 

Benefits of compromise as not available to, 8 24, 
p. 741 

Intervention of rights of as precluding relief 
from settlement, 8 41, p. 764 
Mistake of as ground for avoidance of settlement, 
§ 36, p. 757 

Validity of compromise by, 8 3 
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Threshing services, mortgaged crop, settlement be¬ 
tween mortgagee and mortgagor as not subject to 
recall for payment of, S 26 
Time, 

Acceptance of offer, § 7, p. 720 
Performance of agreement, § 45 
Time of compromise, § 2 

Tort-feasors, settlement between as binding on plain¬ 
tiff, § 28 
Torts, 

Disputed matters arising out of as subject to, 
S 3 

Satisfaction of settlement as extinguishing entire 
demand, § 24, p. 742 

(Jnauthori'Aed settlement, ratification of, jury ques¬ 
tion as to, § 54, p. 785 ^ 

Unconscionable advantage, setting aside agreement on 
ground of, § 33 
Undue Influence, 

Presumption of where fiduciary relationship ex¬ 
ists, § 51, p. 778 

Setting aside agreement on ground of, § 33 
Undue stress, instruction laying on in respect to evi- 
deiK'e as erroneous, § 55 

Unexecuted agrecuneiit, injunction against mainte¬ 
nance of suit on, § 48 

Unknown demands, settlement as not including, f 
27 

Unliquidated claim. 

Element of as essential to valid compromise, § 2 
Settlement of as suflicient consideration for 
compromise based thereon, { 11, p. 728 


Unmatured demands, settlement as concluding, | 27 
Unreasonable time, retention of cheek tendered for 
as settlement, § 7, p. 722 

Usurious claims, avoidance of settlement of, § 38 
Usurious transactions, compromise of authorized, § 3 
Validity, §§ 13-15 
Validity, 

Competent and authorized parties as essential 

t<j, § 6 

Conflicting claims as essential to, § 2 
Consideration as essential to, S 0, p. 724 
Form of agreement as not essential to, § 16 
legality as essential to, § 15 
Offer and acceptance as essential to, § 7, pp. 717- 
724 

Persons entitled to question, fi 30 
Keality of assent as essential to, § 14 
Submission of issue as to after verdict in pro¬ 
ceedings to set aside, § 42, p. 766 
Validity of agreement. 

Admissibility of evidence as to, § 52 
Presumption of, § 51, p. 777 
Siifliciency of evidence as to, § 53. p. 781 
Variance, pro<*c»edings to set aside, § 42 
Voidable agreement, fraud resulting in, § 35. p. 754 
Avoidance of settlement precluded by, § 40 
lliH^ach of Hgn^oment, S 47 
Compromis€‘ operating as, § 22 
Delay in acceptance of offer, g 7, p. 720 
Jury question as to, g 54, p. 786 
Withdrawal, offer of settlement, § 8 
Writing, agreement us not required to be in, § 17 


INDEX TO CONCEALMENT OP BIRTH OR DEATH 


Aiders and abettors, liability for offense, g 3 
Bastard child, concealment of dc»ath as substantive 
statutory offenst*, g I 
Birth of Issue, necessity of showing, g 2 
Child, defined, g 2 
Counselors, liability for offense, g 3 
Death of child, indictment as required to expressly 
and distinctly allege, g 4 
Definitions, child, § 2 
Elements of offense, g 2 
Evidence, § 5 

Pact questions, prosecution for concealing birth or 
death, § 0 

Illegitimacy as element of offense, g 2 
Inadvertent disposal as not constituting offense, g 
2, n. 8 

Indictment or information, g 4 
Intent, 

Indi(‘tnieiit or information as required to allege, 

§ 4 


liiten t—('on ti n iied. 

Necessity of, § 2 
Jury questions, g 0 

Manner of concealment, indictment or Information as 
required to allege, g 4 

Mother, participation by as essential to offense, g 3 
Motive, indictUKMit or information as required to 
allege, g 4 

Nature of offense, § 2 
Origin of offense, g 1 
Persons liable, g 3 

Pregnancy, concealing of as separate substantive of¬ 
fense, g 1 

Procurers, liability for offense, g 3 
Statutory provisions, g 1 

Indictment to l)e drawn in substantial compliance 
with, § 4 

Surplusage, indictment or information, g 4 
Trial of offense, § 6 


INDEX TO CONFLICT OP LAWS 


Accommodation paper, married woman, g 10, p. 019, 
n. 80 

Administration, foreign rules as to conflict of laws, 
g 7, pp. 872-875 

Administration of estates, lex domicilii as controlling, 
g 10 

Admiralty, 

High seas, post 

Proof of foreign law, g 3, p. 849, n. 67 


Admiralty—C>ontinued, 

Seamen, post 
Adoption, 

Creation and existence of relation, g 14, p. 013 
Lex domicilii, g 10 

Lex rei sitae controlling as to power of testa¬ 
tor to exclude adopted child from sharing in 
estate, g 19, p, 042 
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Affidavit of defense, pleading foreign law, § 3, p. 

849, n. 6G 
Agents, 

Contract executed by. 

Capacity, § 16, p. 018, n. 77 
Contract by in another state, § 11, p. 886 
Alien property, seizure, ^ 18, p. 931, n. 69 
Ambiguity, place of contract as resjK'cts law gov¬ 
erning, § 11, p. 881, n. 0 

American seamen, jurisdiction of crimes committed 
by, § 12, p. iK)4, n. On 

Annulment of marriage, § 15, p. 017, n. 68 
Arrest on mesne process, lex fori as governing right 
to, § 22, p. 950 
Assignment, 

Chose in action, law determining party to tiring 
action on, § 22, p. 952 

Intangible movable property, law governing, § 18, 
p. 031 

Real projxu-ty, § 10, p. 040 
Wages, § 18, p. 031, n. 00 
Assignment for lienefit of creditors. 

Personal profierty in another jurisdiction, § 18. 
pp. 033, 034 

Realty, § 10, p. 040; § 20, p. 044 
Assumption of mortgage, § 10, p. 03f), n. 27 
Limitation of actions, 22, p. 053, n. 48 
Assumption of risk, pleading of, lex fori as govern¬ 
ing, § 22. v. 050, n. 21 
Attachment, 

Situs of debt, § 18, p. 028 

Situs of tangible personal projx'rty of, § 18, p. 
028 

Attorney and client, construdion of contract of i*e- 
tainer, ^ 21, p. 045, n. 70, 80 
Automobile accident, 

Joinder of insurer and insured, § 22, p. 052, n. 43 
Proof of fn'cdom from contributory negligence, § 
22, p. 055, 11. 04 

Bankruptcy, transfer of property by virtue of, 
Immovaliles, 10, p. 040 
Movables, § 18, p. 933 

Beneficial insurance, construction of contract, § 21, 
p. 040, n. S3 

Beneficiary, life insurance policy, law governing 
designation, § 21, p. 940 
Bills and not(‘s. 

Accommodation pai^er by married women, §10, 
p. 010, n. 80 

Capacity to contract, § 10, p. 921, n. 87 
Extraterritorial domicile, § 7, p. 874, n, 87 
Presumption as to lex loci contractus, § 11, p, 
804, n. 50 

Sealed instrument, limitation of actions, § 2, p. 
053, n. 48 

Transfer, § 18, p. 031 

Blasting, injury in another state, § 12, p. 800, n. 67 
Bonds, 

Limitation of actions, § 22, p. 053, n. 48 
Taxable situs, § 18, p. 020 

Boundaries, state extending jurisdiction beyond us 
extraterritoriality, § 6, p. 808 
Breach of contract, (.’ontracts, post 
Burden of proof, law' of forum us controlling, § 22, 
p. 955 

Business situs, § 18, p. 028, n. 34 

Intangible personal property acquiring for pur¬ 
pose of taxation, § 18, p. 929 


Capacity, f 16. pp. 917-026 
Contracts, § 16, p. 017 
Defined, § 16, p. 917 
Heir, taking as, § 16, p. 924 
Marriage, law governing § 16, p. 921 
Party to be sued or sue, lex fori as governing, 
§ 22, p. 052 

T*roi>erty, transfer of interest in, § 10, p. 023 
Real property, taking and holding, § 16, p. 924 
Wiil, 

Making of, § 10, p. 024 
Taking under, § 16, p. 924 

Carriers, contract or tort action for injuries to pas¬ 
senger, § 8, p. 875, n. 00 

Certificate of st(M‘k, transfer of as governed by law 
of place, § 18, p. 931 

Change of domicile, capacity to contract as affected 
by, § 10, p. !)21 

(^•hange of status, jurisdiction as to, § 15 
Chattel mortgages, § 18, p. 030 

Removal of property covered by to another iu- 
risdictioii, validity, § 18, p. 032 
Situs of personal property, § 18, p. 028 
Chattels, 

Movaldes, jxist 
Personal projierty, post 
Children, 

Adoption, ante 
Minors, post 

China, law governing Americans in, extraterritoriali¬ 
ty, § 0, p. 8t>0, n. 74; p. 871, ii. 78; p. 872 
Choice of laws, confiid of law'S sfioken of as, § 8 
CJiose in action. 

Institution of suit in name of assignor or as¬ 
signee, § 22, p. 052 
Situs, § 18, p. i)28 
Taxable situs, § 18, p. 929 
('itizens of state. 

Contracts resulting in injury to as not enforce¬ 
able under doctrine of comity, § 4, p. 860 
Foreign law' resulting in injury to ns not enforce¬ 
able under dex-trine of comity, § 4, p. 856 
Status, following into other state for purpose of 
regulating, § 14, p. 910 
Civil law, 

D(K*trines, § 3, p. 843 

Foreign rights bfised on as enforceable under 
doctrine of comity, § 4, ji. 858 
(ivil liability, torts, § 12, p. 807 
Civil status of individual, § 14, p. 900 
Civilized countries, settlcimuit in, settlers as sub¬ 
ject to law', § 3, p. 847 

Collision, high seas, law of forum as governing tort 
arising out of, § 12, p. lKi2 

(\)lonies, law' of ctmntry as applicable, § 3, p. 847 
C-omity, § 3, pp. 833-851 

Civil law, enforcement of foreign right bused on 
under doctrine, § 4, p. 858 
Common law', foreign tort based on as enforce¬ 
able under doctrine of, § 4, p. 803 
Contracts, 

Dc'fenses available under doctrine, § 4, p. 865 
Enforceable under doctrine, § 4, p. 858 
Defenses available under doctrine, § 4, p. 865 
Defined, § 3, p. 837; p. 830, n. 32 
Difference in laws of jurisdictions ns prevent¬ 
ing enforcement under doctrine of, { 4, p. 852 
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Comity—Continued, 

Discretion in respect to applicatiop of doctrine, 
§ 4. p. 851 

Dissimilarity of foreigrn statute from law of 
forum as affecting enforcement under doc¬ 
trine of, g 4, p. 858 

Divorce decree of sister state as recognizable 
under doctrine of, § 3, p. 84G, n. 50 
Doctrine of as required to yield to i>oaitive or 
prohibitory law of forum, g 4, p. 853 
Expediency rule, § 3, p. 837, ii. 29 
Extent of application of doctrine, § 4, pp. 851-865 
Foreign law recognized under doctrine, § 3, p. 
836 

Foreign torts, rights as enforceable under doc¬ 
trine of, g 4, p. 802, 863 

Inchoate rights as recognizable under doctrine of, 
g 4, p. 852 

Indian tribes, laws and customs of given effect 
under doctrine, g 3, p. 840 
Injury to state or citizens, foreign law not given 
effect under doctrine, g 4, p. 850 
Limitations in respect to application of doctrine, 
g 4, pp. 851-805 

Local application, enforcement of foreign laws, 
g 4, p. 857 

Nation, definition and origin, g 3, p. 839, n. 32 
Necessity, rule of, g 3, p. 837, n. 29 
Parcel of municipal law, g 2, n. 13 
Penal laws as enforceable under doctrine, g 4, p. 
856 

Precedent, enforcement of foreign laws noncon¬ 
forming to, g 4, p. 857 
Public policy distinguished, g 3, p. 840 
Reciprocity, 

Doctrine sometimes spoken of in terms ol^ 

g 5 

Essential, g 5, n. 64 
Remedies, g 22, p. 049 

Removal of property to another Jurisdiction, title 
as good under doctrine, g 18, p. 932 
Reports, enforcement of laws of foreign states 
not having, g 4, p. 857 

Similarity of statute as respecting enforceability 
of foreign law relating to tort, g 4, p. 804 
States, g 3, p. 844 

Defined, g 3, p. 837, n. 28 

Survivorship, enforceability of cause of action 
under doctrine of. g 4, p. 863 
Torts, 

Defenses available under doctrine, g 4, p. 805 
Foreign rights based on as enforceable under 
doctrine, g 4, p. 802 

Statutory torts, enforceability under doc¬ 
trine, g 4, p. 803 

Comity of nations, defined, g 3, p. 839, n. 32 
Commercial domicile, 

Acquisition, § 6, p. 872 
Defined, g 6, p. 872, n. 84 
Common law. 

Application of in case where foreign law has 
not been proved, g 3, p. 850 
Foreign tort resting on, enforceability under 
doctrine of comity, g 4, p. 863 
Marriages, g 20, p. 945, n. 75 
Presumption! 

Existence in state, g 3, p. 850, n. 68 
Foreign law, g 3, p. 851 


Common law—Continued. 

Remedy, enforceability under doctrine of comity 
as contrary to public policy, g 4, p. 855 
Rules as part of, g 2, n. 9 

Su(*(*e88ion or right of actkin not existing by as 
not to l)e prescribed by laws of one state to 
tribunal of another, g 4, p. 865 
Competency of witnesses, lex fori as controlling, g 22, 
p. S)55 

Condition, status of individual defined as. g 14, p. 
905 

Conditional sales, § 18, p. 930 

Removal of pro»>erty to another Jurisdiction, law 
governing validity, g 18, p. 932 
Confiscatory decrees, foreign law conflicting with i)ub- 
lic policy of state, g 4, p. 854, n. 90 
Connecting carriers, contrac't or tort action for in¬ 
juries to passenger, g 8, p. 875, n. 90 
Conservatorship, contracts by persons under, law 
governing capacity, g 10, p. 920, n. 82 
Constitutional provisions. 

Full faith and credit, distinguished, g 3, p. 845 
Public policy of state as deducihle from as re¬ 
spects conflict with foreign law, g 4, p. 854 
Construction of instruments, g 21, pp. 945-948 
Contracts, generally, post 

Creation of powers, application of law of domi¬ 
cile. g 10, p. 880 
Land contracts, g 21, p. 947 
Life insurance contracts, g 21, p. 946 
Mortgages, g 19, p. 941; g 21, p. 947 
Wills, g 21, p. 947 

Consular courts, trial of offenses in, treaties author¬ 
izing, g 12, p. 903 

Continental Jurists, theories in resiiect to field of 
conflict of laws, g 3, p. 843 
Contract for deed. 

Construction, g 21, p. 947 

Lex l(H*i contractus as governing, g 20, p. 943 
Lex loci rci sitae as governing, § 19, p. 939 
Contracts, g 11, pp. 880-890 

Adoption of foreign law as part of contract, g 11, 
p. 892, n. 45 

Agent executing in another state, place of con¬ 
tract as resfKJcts governing law, g 11, p. 886 
Breacli of contract. 

Damages recoverable, g 22, p. 950 
Remedy and procedure for, lex fori as regu¬ 
lating, g 22, p. 950 
Capacity, g 10, p. 917 

Married woman, g 19, p. 938, n. 23 
Conservator, disability to contract, g 16, p. 920, 
n. 82 

Construction, g 21, p. 945 

Intention of parties as determining law gov¬ 
erning, g 11, p. 890 
Law of place, g 21, p. 945 
Law of place of making, g 11, p. 883 
Law of place of performance, g 11, p. 880 
Damages for breach, g 22, p. 950 
Defenses to available under doctrine of comity, g 
4, p. 805 
DiB(*harge, 

Lex loci contractus, g 16, p. 920, n. 82 
liex loci solutionis as governing g 11, p. 888, 
n. 34 

Effect of, law of place of performance as gov¬ 
erning, g 11, p. 888, n. 34 
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Contracts—Continued, 

Enforcement, § 11, pp. 880-896 
Comity, § 4, p. 858 

In another state where valid in state made, 
8 22, p. 954 

Executory contracts, real pj-oporty, § 19, p. 938 
Foreign contracts, enforcement of contract part 
of municipal law, § 4, p. 859, n. 27 
Foreign corporations, law of corporate domicile 
as governing, § 11, p. 895 

Formal validity, lex loci contractus as govern¬ 
ing, § 20, p. 943 
Immovables, § 19, p. 937 

Intention of parties as determining law of plac*e 
governing, § 11, pp. 884, 890 
Good faith as essential, § 11, p. 893 
Place of performance, § 11, p. 888 
Presumption, § 11, p. 894 

Interstate commerce, law governing validity of 
contract, § 11, p. 883 

Lex fori as determining applicability or effect 
of foreign law as to, § 9, p. 876 
Lex loci contractus, post 
Limitation of actions, 8 22, p. 953 
Locus solutionis, 8 H. P* 880 
Nature, 

Intention of parties as determining law 
governing, § 11, p. 800 
Law of place of making as governing, 8 
pp. 883, 886 

Law of place of performance as governing, 
8 11, p. 888, n. 34 
Obligation, 

Intention of parties as determining law’ gov¬ 
erning, 8 11, p. 890 

Law of place of making as governing. 8 H, P- 
883 

Law of place of peiformance as governing, 
8 11, p. 888 

Option, 8 19, P- 942, n. 54 

Overlapping of contract and tort, 8 8, p. 875, 
n. 90 

Payment, application of law of place of pay¬ 
ment, 8 11, P- 888, n. 311 
Performance, 

Law of place of as governing, 8 11, PP- 886, 
889 

Presumption that contract was made with 
reference to laws, 8 11, P- 895 

Place of making, 8 H, P- 883 

Agent making for principal in another state, 
8 11. p. 886 

Ambiguity of term, 8 H, P- 881, n. 6 
Presumption as to, 8 H, P* 881, n. 7, p. 895 
Place of performance, 8 H, P- 886 

Capacity to contract as governed by law^ of, 
8 16, p. 920 

Construction and interpretation of contracts 
according to law, 8 21, p. 945 
Contract, meaning of as respects governing 
law, 8 11, P- 881, n. 6 

Presumption that contract was mn<ie with 
reference to laws of, 8 H, P* 895 
Positive law of forum. 

Comity, required to yield to, 8 4, p. 853 
Contracts violating as not enforceable under 
doctrine of comity, 8 4, p. 860 


Contracts—Continued, 

Positive law of fbriim—Continued, 

Place of making contract in conflict with, | 
11, p. 885 
Presumptions, 

Execution with reference to, law of place 
where contract is to be performed, 8 H, 
p. 887 

Execution with reference to law of place 
w’here made, 8 H, P- 895 
Intention of parties, law of place governing 
contracts, § 11. pp. 894, 895 
Place of contract as respects law governing, 

8 11, p. 881, n. 7 

Place of performau(*e as place of making, 8 

11, p. 886 

Public policy. 

Capacity to contract as contrary to, lex loci 
contractus as not controlling, 8 16, p. 
921 

Contract adopting law of other state, 8 H, P- 
892, n. 45 

Contracts in violation of as not enforceable 
under doctrine of comity, 8 4, p. 860 
Law of phu'e of making contract in con¬ 
flict with, 8 11, p. 885 

Quasi contracts, lex loci mniractus, 8 H, P- 886 
Kemedy for l)reach of, lex fori as regulating, 8 
22, p. 950 

Seal affecting validity. 8 20. p. 943, n. 57 
Stamp tax, necessity, 8 20, p. 943 
Stipulations, § 11, p. 891, p. 894 n. 53; 8 21, p. 

946; 8 22, p. 950 
Validity, 

Intention of parties as determining law gov¬ 
erning, § 11, p. 890 

Law of place of making as governing, 8 11, P. 
883 

Law of place of i)erformance as governing, 8 
11, i)p. 886, 888, n. 34 

Presiiuiption that parties intended law of 
place where c’oiitract would be valid 
should govern, 8 H, p. 894 

Contributoi’y negligence, evidence as to freedom 
from, 8 22, p. 9,55, n. 64, 68 
Convenience, comity as rule of convenience,, | 3, P* 
837, n. 29 
Conversion, 8 17 

Fixtures, 8 19, p. 9.37, n. 15 
I^ex l(K*l rei sitae ns governing, 8 1-3 
Realty into pi'rsonnlty, 8 21, p. 948, n. 98 
Conveyances. Dc'ods and conveyances, post 
Corix>rate domicile, 

Contracts with foreign corporations, 8 H. P. 895 
Selection of proiter law to govern situation In 
which involved, 8 10 
Costs, lex fori, 8 9, p. 878; 8 22 p. 950 
Counterclaim, 8 22, p. 954 
Covenants, 

Breach of. 

Action for, 8 19, p. 938 
Damages for, 8 22, p. 9.56 
Lease, lex loci contractus, 8 19, p. 9,39, n. 27 
Personal covenants, immovables, 8 19, p. 938 
Heal covenants, law of situs, 8 19, p. 938 
Running with land, lex loci rei sitae as govern¬ 
ing construction of, | 13 
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Coverture, 

Immunities, | 16, p. 918, n. 78 
Lex domicilii as determining rights and disabili¬ 
ties resulting from, § 10 

Creditor's bill, receiver appointed on, law governing 
title to movables, § 18, p. O.'IS 
Crimes, { 12, p. 902 

Criminal law, extraterritorial force or effwt, § 12, p. 
002 

Cultivation of land, construction of contract for, law 
governing, { 21, p. 947, n. SC 
Custody of minor child, law governing, § 14, p. 911 
Customs and usages. 

Extraterritoriality as amplified by. § 6, p. 808 
Indian tribes, effect given to elsewhere, { 3, p. 
846 

Damages, 

Assignment of claim for, S 18, p. 031 
Tort actions, law governing measure and ele¬ 
ments, § 22, p. 956 
Death actions. 

Amount of recovery, lex loci delicti as determin¬ 
ing, § 22, p. 956 

Burden of proof of freedom from contributory 
nc'gligence, § 22, p. 055, n. (N 
Lex loci delicti, § 12, p. 900, n. 70, 71 
Limitations, § 22, p. 954 

Officers of warship colliding with foreign vessel, 
Iiroof of foreign law, § 3, p. 849, n. G7 
Parties, S 22, p. 952 

Place where accident occurred, S 12, p. 900 
Reciprocity as prerequisite to recovery for. § 5 
Remedy and procedure, lex fori as controlling, $ 
22, p. 052 

Debts, situs, $ 18, p. 928 
Deeds and conveyances. 

Capacity to take and hold, § 16, p. 024, n. 1 
Construction, § 21, p. 947 
Contract for deed, ante 
Covenants, generally, ante 
Estate by entirety, § 19, p. 940, n. 32 
Femme covert, execution, S 20, p. 944, n. 63 
Lex loci rci sitae as governing requisiU^s and va¬ 
lidity of, § 13; § 20, p. 943 
Residents, § 19, p. 941 

Defenses, availability under doctrine of comity, 8 4, 
p. 865 

Torts, § 4, p. 805 
Definitions, § 1, pp. 820-831 
Capacity, S 16, p. 917 
Comity, § 3, p. 837 
Comity of nations, § 3, p. 830, n. 32 
Comity of states, § 3, p. 837, n. 28 
Commercial domicile, § 6, p. 872, n. 84 
Domicile, § 6, p. 872, n. 84; § 10, n. 99 
Extraterritoriality, § 6, p. 868 
Immovables, § 17 
Judicial comity, § 3, p. 837, n. 25 
Lex loci contractus, § 11, p. 881 
Lex loci rei sitae, 8 13 
Lex loci solutionis, 8 11, p. 888, n. 33 
Movables, § 17 

Place of performance, 8 11, p. 881, n. 6 
Public policy, § 4, p. 854, n. 91 
Reciprocity, doctrine of, 8 5 
Status, 8 P- ^ 

Statutes, 8 3, p. 843, n. 51 


Descent, 

Capacity to take, 8 16, p. 924 
Illegitimate child, 8 10 
Ijex domicilii, application, § 10, p. 880 
Movables, 8 18, p. 935 
Real property, 8 19, p. 941 
Devolution, 

Immovables, law of situs as governing, f 10, p. 
936 

Ijex domicilii as determining rights in respect to, 
§ 10 

Discharge, 

Cause of action under foreign law, validity of 
under doctrine of comity, 8 4, p. 865 
Contract, 

Lex loci contractus, § 16, p. 920, n. 82 
Lex loci solutionis, 8 H, P- 888, ii. 34 
Tort liability, lex loci delicti. § 12, p. 899, n. 66 
Discretion, comity, application of doctrine, § 3, p. 840 
11. 35; § 4, p. 851 

Dissimilarity, foreign statute from law of forum, en¬ 
forceability under doctrine of comity as affected 
by, § 4, p. 858 

Distinctions, full faith and credit, § 3, p. 845 
Divorces 

Beneficiary's right to insurance, 8 21, p. 947, n. 
85 

Comity, 8 3, p. 846, n. 56 
Lex domicilii as determining right to, § 10 
Recognition in sister state under rule of comity, 
8 3, p. 846, n. 56 

Rights of lieneficiary of life insurance policy as 
affected by, § 21, p. 947, ii. 85 
Stipulations in contract as to law governing con¬ 
struction, § 11, p. 892, 11 . 45 
Doctrine of comity. Comity, ante 
Doctrine of real and personal statute's, 8 3, p. 843, n. 
51 

Doctrine of reciprocity, 8 5 
DomieMlc', 

Adeiptlon of child having foreign domicile, 8 14, 
p. 913 

Ase’ertainnient of before selection as to govern¬ 
ing law, 8 10 

Capacity to make will, § 10, ji. 924 
Capae ity to marry, 8 16, p. 922 
Capacity to transfer interest in property, § 16, p. 
J123, n. 94 

Change of as affecting capacity to contract, 8 13, 
p. 921 

Commercial domicile, ante 

Construction of will in resiXM-t to perseinalty, 8 21, 
p. 947 

Contrae*t at place other than, law governing ca¬ 
pacity, 8 16, p. 917 

Corporatiems, determination of for selection of 
proper law governing situation in which in¬ 
volved, 8 10 

Descent of movables, law of as governing, 8 18, 
p. 935 

Extraterritorial, acquisition, 8 6, p. 870 
Foreign corporations, law of as governing con¬ 
tracts with, § 11, p. 895 

Incompetent, guardian appointed at, 8 14, p. 912 
Infants, guardian appointed at, 8 14, p. 912 
Insured, law of as governing designation of ben¬ 
eficiary in life policy, 8 21, p. 946 
Intangible property having situs at, 8 18, p. 928 


1260 



INDEX TO OONFIilOT OF LAWS 


Domicile—Continued, 

IjOgitimacy, status of as determined by, § 14, p. 
915 

T^ex domicilii, post 

Matrimonial domicile, custody of child, § 14, p. 
912 

Parent, child ns following, $ 14, p. 911 
Personal property, § ItJ, j). <)27 

Capacity to take niulcr will or by succes* 
Sion as Kovorned by law of, § 1(», p. 925 
Pow(*rR, S IS, p, 9;^« 

Real prop(‘rt.v, capacity to take and hold, ii IG, p. 
924 

Status of individual, § 14, p. 90G 
Taxable situs of intanftibie property, $ 18, p. 920 
Trusts, validity, 8 18, p. 93G 
Wills, j)ost 

Dower, lex d(unicilii ccrntrolling widow’s right, § 10 
Enforcement, foreign law, 8 3, pp. 833-sr>l 
Equitable conversion, § 17; § 21, p. 948, ii. 98 
Estate by entirely, law governing in respect to whe¬ 
ther deed created, 8 19, p. 940, n. 32 
KstopjK?!, pl(‘ading, 8 22, p. 950, n. 21 
Euror>ean nations, <‘Xtraterriloriality in ('hiiia, § 6, 
j). 8(59, II. 74 

Eviction, lex loci rei sitae, action for breach of w^ar- 
raiily niaintaiiialde under, 8 19, p. 938, n. 25 
Evidence, 

Rnrdeii of proof, ante 

Foreign law, jjroof, § 3, p. 847; 8 3, p. 849, n. 
60 

Lex fori as governing rules of, 8 9, p. 878; § 22, 
p. 955 

rrrsnriif»tions, post 

Execution, lex fori as governing, 8 22, p. 1)50 
Executory contracts, real property, § 19, p. 938 
Expediency, comity as rule of, § 3, p. 837, n. 29 
ExtiMit of apiJlicalioM of doctrine of comity, 8 4, PI>. 851- 
865 

Extent of remedy, lex fori as governing, § 9, p. 878 
Extraterritorial domicile, acquisition under treaty 
of extraterritoriality, § 6, i>. 870 
Extraterritorial effect, 

(’riminal law, § 12, p. 902 
Foreign law, l>asis for, § 3, p. 836 
Penal statute's, § 4, p. 856, ii. 8 
Personal injuries, statute providing right of ac¬ 
tion for, § 4, p. 865 
1‘rocedural statutes, 8 22, p. 949 
State laws as not having, § 3, p. 834, n. 16 
Statutory lien on movables, § 18, p. 933 
Extraterritoriality, § 6, pp. 868-872 

Domicile ac*quired under treaty of, § 6, p. 870 
Federal decision, 

Disi)osition of real property, § 19, p. 937 
Jurisdiction, immovables, § 19, p. 937 
Public policy of state, d(‘terniination, 8 4, p. 855 
Foes, formal requirements, lex i*ei sitae as govern¬ 
ing, § 20, p. 944 

Femriu? covert, deed of as governed by lex loci, § 20, 
p. 944, n. 03 

Fixtures, conversion, § 19, p. 937, ii. 15 
Flag, law of as governing maritime torts, § 12, p. 900 
Foreign citizens, law of United States as applicable 
to whik' within jurisdiction, 8 3, p. 834, ii. 17 
Foreign corporations, contracts with, law of corpo¬ 
rate domicile as goveruiug, 8 11, p. 895 


Foreign domicile, adoption of child having, § 14, p. 
913 

Foreign judgments, limitation of actions, § 22, p. 953 
Foreign law, 

Basis for recognition of,'§ 3, p. 830 

Common law applied as to on failure of proof of, 

8 3, p. 850 

Creation of status eoiitrolled by, § 14, p. 908 
Difference in as iireventing enfoiwineiit under 
doctrine of comity, 8 4, p. 852 
Dissimilarity from law of forum as alTectiiig 
right of enforcement under doctrine of com¬ 
ity. 8 4. p. 858 
Effect given to, 8 3, p. 835 
Comity, 8 4, p. 852 

Extent to which given effect, 8 4, p. 851 
Failure to i)rove resulting in application of law 
of fornin, 8 3, p. 849 

Judicial notice not taken of, § 3, p. 848 
Lex fori, 

Controlling in case of lack of proof of, 8 
p. S77 

Determining nj)pli(‘al)ility or effect of, § 9, 
pp. 876-878 

Local law theory as basis for recognition of, § 
3, p. 841 

Pleading, 8 3. p. 847 ; § 3, p. 849, n. (56; 8 22, p. 950, 
n. 21 

TjPx fori as eontrolling necessity and man¬ 
ner of, 8 22, p. 950, n. 21 
Positive law of foiiim as prevailing over, 8 4, p. 
853 

Presumption as to being same as law of forum, § 
3, p. 849 

Proof of, 8 P. fi47; 8 3, p. 849, n. 66 
Public policy, eiiforeeability in case of conflict 
with, 8 4, p. 853 

Reciprocity, enforcement under doctrine of, 8 5 
Recognition or eiiforcoinent of, 8 3, pp. 833-851 
Tort rights based on, enforceability under doc¬ 
trine of comity, § 4, p. 863 
Vested rights as basis for recognition of, 8 3, p. 
846 

Foreign money judgment, reciprocity, enforcement as 
dependent on, § 5 

Foreign rules, administration of as to conflict of 
laws, § 7, pp. 872-875 
Foredgn torts. Torts, post 

Foreignei-s, criminal laws as applicable to, 8 Of P- 
870 

Form of remedy, lex fori as goveruiug, 8 9, p. 878 ; 8 
22, p. 950 

Formal requin'ments, lex fori, § 20, pp. 942-945 
Forum, 

Application of laws when applicable foreign law 
has not i)een proved, 8 3, p. 849 
Character of law of operating to prc*vent giving 
effect to foreign laws, § 4, p. 852 
Li?x Fori, post 

Public policy, conflicting foreign law as not en¬ 
forceable, § 4, p. 853 

Fraternal insurance, construction of contract, § 21, p. 
945, II. 82 

Fraud, land fraudulently obtained, lex loci delicti. 8 
12, p. 900, n. (58 

Frauds, statute of. Statute of Frauds, post 
Fraudulent conveyances. 

Law of situs, 8 18, p. 934 
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Fraudulent coQyeyanceB-<k>ntinued, 

Lex domicilii, f 10 

Full faith and credit, distinguished, S 3, p. 845 
Oamishment, 

Exemption from, fori, § 22, p. 950 
Situs of debt, { 18, p. 028 

Situs of tangible personal property governing for 
purposes of, § 18, p. 928 
Gifts, testamentary disposition. Wills, post 
Good faith, intention of parties, law of pla<*e govern¬ 
ing contract determined by, § 11, p. 898 
Good morals, foreign law contrary to as not enforce¬ 
able under doctrine of comity, § 4, p. 855 
Government, binding effect of laws on pc‘rsoii8 found 
within limits of, | 3, p. 834 
Guaranty, married woman, § 10, p. 918, n. 77 
Guardian and w'ard. 

Management and investment of ward’s property, 
S 14, p. 912 

Powers and duties of guardian, § 14, p. 912 
Right to estate by ward on attaining majority, { 
la p. 924, n. 99 
Status, % 14, p. 912 

Guest injured in automobile, burden of proof of fi’ee- 
dom from contributory negligence, { 22, p. 955, n. 
64 

Heir, capacity to take, { 16, p. 924 
High seas, { 3, p. 834, n. 17 

Collision occurring on, law of forum as governing 
tort arising out of, I 12, p. 902 
Crimes, $ 12, p. 904 

Law of forum as applicable in respect to Injury 
to foreigner in absence of proof of foreign 
law, § 9, p. 878, n. 97 

Limitation of liability 4n respect to tort on, § 12, 
p. 901 

Torts committed on vessels on, 8 12, p. 900 
Holographic will, realty, 8 19, p. 941 
Husband and wife. 

Capacity of married woman to €X)ntract, 8 ^6, p. 
918, n. 77, 78; 8 P- n. 87; 8 W P- 
n. 23 

Covenant to wife, enforcement, 8 19, p. 938, n. 27 
Guaranty by married woman, 8 lOf P- 018i 77 

Mortgage on separate estate of wife, law govern¬ 
ing, 8 19, p. 938, n. 23 

Personalty, lex domicilii determining rights in re¬ 
spect to, 8 10 

Status of married woman, 8 3, p. 842, Ji. 45 
Tllegltlmatc children. 

Capacity to inherit, lex domicilii as determin¬ 
ing, 8 10 

Status, 8 14, p. 915 

Immis(4bility, doctrine of, 8 6, p. 871, n. 78 
Immovables, 8 19, pp. 936-942 

Contracts relating to, 8 19, p. 937 
Federal jurisdiction, 8 19, p. 937 
Formal re(]uirement8 of instruments affecting, 
lex rel sitae as governing, 8 5^0, p. 943 
Involuntary transfer, law governing, 8 19, p. 940 
Law of situs as controlling acQUisltion, dispo¬ 
sition and devolution of, 8 19, pp. 936-942 
Lex loci rei sitae, 8 13 

Personal covenants relating to, 8 19, p. 638 
Beal covenants in respect to. 8 19, p. 938 
Slaves,117,p. 926.mis 


Immovables—Continued, 

Testamentary disposition of, 8 13, p. 924; | 2(^ 
p. 944 

Transfer inter vivos, 8 19, p. 939 
Inchoate transaction, foreign law, recognition under 
doctrine of comity, 8 4, p. 852 
Incomiietent, domicile of as where guardian will be 
appointed, § 14, p. 912 

Incomplete transactions, foreign law, recognition un- 
d(»r doctrine of comity, 8 4, p. 852 
Incumbrances, real property, law governing, 8 19, p. 
941 

Indian tribes, laws and customs of given effect else¬ 
where, 8 3, p. 846 
Individuals, status, 8 14, p. 905 

Domicile as governing status, 8 14> P* 906 
Infants. Minors, post 
Inheritance. Descent, ante 
Inheritance taxes, situs. 

Intangibles for, 8 18, p. 929 
Personal proijerty, 8 18, p. 928 
Injustice, foreign law involving, enforcement not au- 
tliorissed under principle of comity, § 4, p. 852, n. 
76 

Inseparability, foreign remedy from cause of action, 
lex loci as controlling in case of, 8 22, p. 949 
Insolvency, 

Foreign discharge as not recognizable where for¬ 
eign courts did not recognize discharge under 
law of forum, 8 5 

Immovables transferred by virtue of, 8 19, p. 940 
Movabl(»s transferred by virtue of, 8 18, p. 933 
Insurance, 

Automobile insurance, joinder of insurer and in¬ 
sured, 8 22, p. 952, n. 43 

Confiscatory decrees of foreign government con¬ 
flicting with public policy of state, 8 4, p. 
854, n. 90 

Designation of beneficiary, 8 21, p. 946 
Joinder of insurer with insured in court action, 
8 22, p. 952 

Penalties against under foreign law, enforceabili¬ 
ty under doctrine of comity, 8 4, p. 85G, n. 8 
Intangible property. 

Situs, 8 18, pp. 928, 929 
Taxation, 8 18, p. 929 
Transfer, 8 18, p. 931 

Intention of parties to contract. Contracts, ante 
Interest, lex loci solutionis governing as to right to 
and rate of, 8 H* p. 890, ii. 38 
Internal policy, statutes of each state to be construed 
with reference to, 8 5, n. 69 

International law, independence of distinct sovereign¬ 
ties, 8 3, p. 833 
Interpretation, 

Construction of instruments, ante 
Contracts, ante 

Interstate commerce, contracts relating to, validity, 8 
11, p. 883 

Investment, property of ward, 8 14, p. 912 
Involuntary transfer. 

Benefit of creditors, law governing personalty 
situated in another jurisdiction, 8 18, p. 934 
Immovables, 8 19, p. 940 
Movables, 8 18, p. 933 

Irreconcilable conflict, lex loci contractus, 8 H, p. 880. 

n. 4 


1262 



INDEX TO CONFLICT OF LAWS 


Joinder of cauRes, lex fori as governing mattera per¬ 
taining to, 8 22, p. 950 

Joinder of parties, lex fori as governing, 8 22, p. 052 
Judicial comity, deflned, 8 3, p. 837, n. 25 
Judicial decisions. 

Foreign law, pleading, 8 3, p. 849, n. 60 
Public policy of state deducible from as respec'ts 
conflict with foreign law, 8 4, p. 854 
Resort to in seeking evidence of rules, 8 2 
Judicial discretion, comity, a^tplication of doctrine, 

8 4, p. 851 

Judicial notice, law of another jurisdiction, 8 3, p. 848 
Jurisdiction, extraterritoriality, 8 Of P- 808 
Jus gentium, 

Legislative power of every nature confined to ter¬ 
ritorial limits under maxim of, 8 3, p. 834, 
n. 16 

Marriages, validity of determined by, 8 3, p. 842, 
n. 45 

Land contracts, 8 21, p. 947 
Breac'h of. 8 22, ji. 951 
Contract for deed, ante 

Land fruiiduleiitly obtained, law of place where land 
is lo<*ated as governing liability, 8 12, j). 900, n. 68 
Law, comity as not rule of law, 8 3, p. 838, ii. 29 
Law of domicile. Lex domicilii, post 
l^aw of forum. Lex fori, post 

Law of nature, conflict of laws not regarded a.s ap¬ 
plication of, 8 3, p. 842 
Law’ of plac('. Lex l(K*i, post 
Law of the flag. 8 3, i). 835, ii. 16 
I^x loci delicti, 8 12, p. 900, n. 72 
Laws which may govern, 88 8-13, pp. 875-905 
Lease of realty, covc*nant.s of, lex loci contractus, 

8 19, p. 939, II. 27 

Jjeglslation, imblic prdicy dediudble from as resjiects 
conflict with foreign laws, 8 4, p. 854 
Legislative power, determination of policy of law’, 

8 4, p. 854, n. 93 
Legitimacy, 

IjCX domicilii determining, 8 10 
Status, 8 14, p. 915 
]jex domicilii, 

See also, l)oml(‘ile, ante 
Applicability of, 8 10 
Courts as following, 8 14, p. 906 
Majority of person, § 14, p. 914, n. 57 
Status of person as minority or majority deter¬ 
mined by, 8 14i p. 914 
Lex fori. 

Adoption, 8 14, p. 913 

Api)li(*ability or effect of foreign law as deter¬ 
mined by, 8 9, pp. 87()-878 
Applicability to cases in which foreign elements 
have entered, 8 3, p. 835 

Arrest on mesne pr(K*ess, right to as governed by, 

8 22, p. 950 

Breach of contract, remedy and procedure as 
regulated by, § 22, p. 950 

Burden of proof as controlled by, 8 22, p. 955 
Costs, 8 9, p. 878; 8 22, p. 950 
Death actions, remedy and proi-ediire governed 
by, 8 22, p. 952 

Difference of parties, 8 4, p. 858, n. 20 
Domicile as determined by, 8 9, p. 876 
Effect of act as determined by, § 8 
Evidence, rules of as controlled by, 8 22, p. 955 
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Lex fori—Continued, 

Execution, exemptions from as governed by, i 22, 
p. 950 

Foreign law's, pleading of as governed by, 8 22, p. 
950, n. 21 

Formal procedural requirements governed by, 

8 20, p. 942 

Cariiishinent, exemptions as governed by, 8 22, 
p. i)50 

Infants, capacity to sue determined by, 8 14, p. 
915 

Joinder of parties as governed by, 8 22, p. 952 
Limitation of actions as governed by, S 22, p. 
953 

Parties, questions relating to as governed by, § 
22, p. 952 

Pleading, 8 22, p. 950 

Positive law’ of, d(M*trine of comity as required 
to yield to, 8 4, p. 853 
Presumptions, 8 22, p. 955 

Privileged cumnuinications, exclusion of testi¬ 
mony on ground of as controlled by, 8 22, p. 
956 

Prwedure, 8 9, p. 877; § 22, p. 948 
Process, 8 22. p. 950 
Reciprocity, 8 5, p. 866 
Re(‘(>npmeiit, 8 22, p. 954 
Remedies, 8 9, p. 877; 8 22, pp. 948-956 
Rule of decision furnished by, 8 3, p. 850, n. 68 
Set-off and counterclaim as governed by, 8 22, 
p. 954 

Statute of Frauds, application of, § 22, p. 954 
Statute of limitations, 8 9. p. 878 
Torts, remedies and procedure, 8 12, p. 897, n. 64, 
p. 899; 8 22. p. 951 
Witnesses, competency, 8 22, p. 955 
Jjox loci, 

Adai)tion of view’s on issue of applying foreign 
law, 8 2, n. 11 

Bills and notes, transfer governed by, 8 18» P- 931 
Burden of proof, 8 22, p. 955 
Capacity to contract, 8 1®, p. 920 
Capacity to marry, 8 10, p. 922 
Certifleate of stock, transfer as governed by, | 
18, p. 931 

Classlflcation of pro])erty, 8 17 
Contracts, ante 
Crimes, 8 12, p. 902 
Marriage, 

Capacity to marry, 8 16, p. 922 
Formal requirements us governed by, 8 20, 
p. 944 

Validity, 8 14. p. 910 
Matters of substance, 8 9, p. 877 
l^nrent and ctiild, relationship, 8 14, p. 912 
Presumption, 8 22, p. 955 
Property clnKsifl(»d according to, 8 17 
RemcMiu‘S, 8 22, p. 040 
Survival of action, 8 22, p. 954 
Torts, 8 12, p. nm 

Conflict with lex fori, 8 12, p. 897, n. 64 
Transfer inter vivos, 8 18, p. 930 
Lex loci contractus, 

See also. Contracts, ante 
Application of, 8 IL PP- 880-896 
Covenants of lease of realty governed by, ( 10, 
p. 030, n. 27 
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liCX loci contractus—Continued, 

Damages, measure and elements of in contract 
actions as determined by, § 22, p. 056 
Formal validity, § 20, p. 943 
Irreconcilable conflict, § 11, p. 880, n. 4 
Personal covenants regarding real property as 
governed by, § 19, p. 938 

TjCX loci contractus aut actus, prevailing elTect of in 
case of conflict with lex domicilii, § 16, p. 919 
Ijex loci delicti. 

See also. Torts, post 
Application of, § 12, pp. 890-004 
Crimes governed by, § 12, p. iM)2 
Damages, measure and element in tort action as 
determined by, § 22, p. 956 
Death actions. 

Amount of recovery as determined by, § 22, 
p. 956 

Parties, § 22, p. 952 
Torts, § 12, p. 89G 
Lex loci roi sitae, 

Appli(*atlon of, § 13 

Capacity to convey interest in property as con¬ 
trolled by, § 16, p. 923 
Chattels, 

Formal validity as governed by, § 20, p. 

914 

Title and disposition as g(>V(*rned by, § 18, p. 

026 

Cbosc's in action, § 18, p. 928 
Contract for det'd as g()V(*rned by, § 19, p. 039 
Conveyances, formal requirenients, § 20, p. 943 
Debts, § 18, p. 928 
Defined, § 13 

Eviction, action for breacli of warranty main¬ 
tainable under, § 19, p. 938, n. 24 
Fraudulent conveyances, law of as governing, § 

18, p. 934 

Immovai)les, law of as governing acquisition, dis¬ 
position and devolution, § 19, pp. 936-942 
Intangible property, § 18, p. 928 
Natural or adopted children, power of testator to 
exclude from sharing in estate as governed 
by, § 19, p. 942 
Real covenants, § 19, p. 938 
Real property, 

Capacity to dispose of by will, § 16, p. 924 
Capacity to take and hold as governed by, § 

16, p. 924 

Contract for di‘ed, § 19, p. 939 
Convc»yances, formal rcHiuirements, $ 20, p. 

943 

Validity of powers, § 10, p. 942 
Tangible property, § 18, p. 927 
Transfer inter vivos, § 18, p. 92J) 

Wills, 

Capacity to take as heir or under will ns 
governed by, § l(i, p. 924 
Capacity to dispose of realty as governed by, 

§ 16, p. 924 

Construction of will, § 21, p. 947 
Lex loci solutionis, 

Appli<‘utiun of to validity and construction of 
contract, § 11, p. 886 
Defined, § 11, p. 888, n. 33 
Discharge of contract, § 11, p. 888, n. 34 
Interest, right to and rate, 8 11, p. 890, n. 38 
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Lex loci solutionis—Continued, 

Performance of contract as governed by, § P* 
880 

Libel for death of officers of United States cruiser 
colliding with British vessel, proof of foreign 
law, 8 3, p. 849, n. 67 
Liens, § 18, p. 932 
Life iiisurnnce contracts. 

Construction, § 21, p. 946 

Divorce affecting heiK'ficiary’s right, 8 21, p. 947, 
11. 85 

Limitation, (dimity doctrine, § 4, pp. 851-86.5 
Limitation of actions, lex fori as governing, § 9, p. 

978; § 22, p. 953 
Limitation of lialulity. 

Breach of contract, contractual stiiuilation re¬ 
specting governing law, § 22, p. 9.5(> 

Tort on high seas, hiw governing, 8 12, p. 901 
Local aiiplicution, foreign laws, enforcement under 
doctrine of comity, § 4, p. 857 
Local law, § 3, p. 840 

Existence of status controlled by, § 14, p. 907 
Rules governing solution of prolilem as jiart of, 
5 2 

I^icus delieti, toi*ts, law of as governing, § 12, p. 899 
Lo(mis solutionis, lex loci eoiitractiis, S H, p. 
Lfuigshort'iiieu, law governing right of rwovery for 
tort, § 12, p. 901, 11 . 80 
Majority, 

Lrf'x domicilii determining, 8 10; § 14, p. 914 
Right to estate on attaining, § 16, p. 924, n. 99 
Maiiag(aiieiit, ward’s property, 8 14, p. 912 
Maritime torts, ii)juric»s to seamen, § 12, !>. 900 
Market overt, law governing sale, § 18, p. 930, n. 55 
Marriag(\ 

Aiiiinlment, 8 1.5, p. 917, n. 68 
Capacity to marry, § 16, p. 921 
Change* of status, 8 15, p. 916, n. 67 
Comnum law marriages, § 20, p. 945, n. 75 
Extraterritorial domicile, § 7, p. 873, n. 86; p. 
874, 11. 87 

Formal refinirennents, 8 20, p. 944 
Indians, recognition of when aeconiing to laws 
and customs, 8 3, j). 847 

Jus gentium, law of as ajiplyiiig to, § 3, p. 842, 
n. 45 

Lc’gitinmcy of child, § 14, p. 915 
Lex d(>mi(‘ilii deteriiiiiiing civil consequences of, 
§ 10 

Polygamous marriage, § 14, p. 908 
Proxy, § 20, p. 945, ii. 74 
Status, § 14, p. 909 
Validity, 8 14, p. 909 
Validity of ceremony, 8 16, p. 922, n. 90 
Voidable marriage us subject to be avoided In 
other states, § 14, p. 910, n. 25 
Wurteml»erg law, extraterritoriality, § 6, p. 870, 
n. 75 

Married woman. Husband and wife, ante 
Matrimonial domicile, law of as not controlling as to 
right to custody of minor child, 8 14, p. 912 
Mesne process, arrest on, § 22, p. 950 
Minors, 

Adoption, ante 

Capacity to contract, 8 10. P* 919, n. 80 
Capacity to sue, lex fori as determining, 8 14, p. 
915 

Custody and control, § 12, p. 911; 8 14, p. 012 
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Minors—Oontinuod, 

Domicile of as where f^ulirdian will be appointed, 

§ 14, p. P12 

Guardianship, § 14, p. 912 
Legitimacy, § 14, p. 915 

I^x domicilii d(‘termining minority, §1^1 t 14, 
p. 914 

Status, § 3, p. 842, n. 45 ; § 14, p. 914 

Mobilia sequuntur personam. 

Doctrine of as applicaide to intangible property 
for purposes of taxation, § 18, p. 920 
Tangible movables as attached to person of 
owner under maxim of, § 18, p. 927 

Morals, 

Contracts contrary to good morals, enfor<‘ement, 

§ 4, p. 8(51 

Foreign law contravening canons of, enfor(*ement 
as not authorized under principle of comity, 

§ 4, p. 852, n. 7(5 

Mortgages, § 18, j). 030 

Assumption of, § 19, p. 039, n. 27 

Limitation of actions, § 22, p. 953, n. 48 

Chattel mortgages, ante 

Construction and effect of, § 21, p. 047 

Formal validity of, lex rei sitae as governing, { 

20, p. 944 

Limitation of actions, § 22, p. 953, n. 48 
Separate' estate of wife*, § 10, p. 038, n. 23 
Validity of, § 10, p. 041 

Movables, § 18, jjp. 92(5-03(5 

See also, Perscmal property, post 
Assignnient by operation of law, § 18, p. 033 
Chattel mortgage on, removal of proi)erty as 
affecting validity, § 18, j). 032 
Conditional sale of, removal of proi>erty to an- 
otb(‘r jurisdiction as affecting validit 3 ’, § 18, 
p. 032 

Descent of, § 18, p. 035 

Involuntary transfer, law governing, S 18, p, 033 
I-,('X domicilii deteriuiiiing quc'stioiis in regard to 
transfer, devolution, etc., § 10 
Original situs, title as good under rule of comity, 

§ 18, p. 032 

Removal, title, § 18, p. 032 

Statutory lien on, removable property as affect¬ 
ing, § 18, p. 032 

Testamentary disi)osition, { 18, p. 035 
Title, movable property removed to another ju- 
risdi(‘tioii, § 18, p. 932 

Transfer of, law of situs as governing validity, 

S 18, p. 020 

Trusts in respect to, law governing, $ 18, p. 

93(5 

Municipal law. 

Foreign contract part of municipal law, enforce¬ 
ment, 4, p. 850, II. 27 

Rules governing conflict of laws as part of, § 3, 
p. 842 

Natural children, lex rei sitae controlling as t<» pc»w- 
er of testator to exclude from sharing in estate, 

S P. J>41 

Natural justice, foreign law opposed to as not en¬ 
forceable under doctrine of comity, § 4, p. 855 

Nations, comity as of rather than of courts, § 3, p. 

838 

Nature, law of, as not basis for conflict of laws 
rules, S 3, p. 842 

Nature of remedy, lex fori as governing, § 9, p. 878 
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Necessity, comity as rule of, § 3, p. 837, n. 29 
Negligence, presumption of negligence of employer 
under Workmen’s Compensation Act, § 22, p. 956, 
11. 70 

Obligation of contracts. Contracts, ante 
Operation of law, assignment of movables by, gov¬ 
erning law, § 18, p. 933 
Option, contracts, § 10, p. 942, n. 54 
Oral assignment, law governing claims of domestic 
and foreign litigants, § 18, p. 034 
Oriental countries, distinctions in respect to applic¬ 
able laws, § 3, p. 835, n. 17 
Origin, § 2 

Comity of nations, § 3, p. 830, n. 32 
Foreign law, enforc'eability under doctrine of 
comity as affected i»y, § 4, p. 857 
Original situs, movable property, title as good under 
rule of ctanity, § 18, p. 932 
Parent and child, 

legitimacy of child, § 14, p. 915 
Matrimonial domicile controlling custody of 
child, § 14, p. 012 
Relationship of, § 14, p. 911 
Parties, § 22, p. 052 

liCX fori, § 0, p. 878 
Passengers, 

Automobile guest injured, burden of proof of 
freedom from contril)utory negligence, § 22, 
p. 055, n. 64 

Contract or tort action for Injuries, § 8, p. 875, 
n. 00 

Penal laws. 

Enforceability under doctrine of comity, § 4, p. 
85(5 

Foreign laws of as not enforci'able under do<*- 
trlne of comity, § 4, p. 852, n. 70 
Performance, contracts, law of jilace of as govern¬ 
ing, {i 11, pp. 88(5, sso 

Pernicious to pul)lic welfare, enforcement of con- 
tra<*t, K 4, p. 8(51 
Personal capacity, § 1(5, p. 917 
Marriage, § 10, p. 022 

Personal covenants, immovables, § 10, p. 038 
Personal i nj u ries. 

Overlapping of contract and tort, § 8, p. 875, n. 
90 

Statute providing for right of action for having 
no extraterritorial force, § 4, p. 8(55 
Personal iirojierly. 

Assignment for benefit of creditors, § 18, p. 933 
Capacity tj) make conveyance of interest in, § 
10, p. 923, n. 93 
Classification, § 17 
Descent of, § 18, p. 035 

Formal validity of conveyance, lex rei sitae as 
governing, § 20, p. 944 

Gift to i)e administen?d in another state, § 18, 
p. 035 

IjUW of domicile of owner, § 18, pp. 027, 935 
Oral contracts for sale of, enforcement of in 
state other than in which executed, S 22, p. 
054 

Possession by receiver, § 18, p. 932, n. 74 
Powers in respect to, law of domicile as govern¬ 
ing, § 10, p. 880; § 18, p. 936 
Title and disjM>sition as governed by law of situs, 
§ 18, p. 926 
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Personal pix)perty--<!)ontinued, 

Transfer, lex rei sitae, 8 10, p. 880 
Inter vivos, § 18, p. 930 
Will, 

Capacity to take under, f 16, p. 925 
Law of domicile as governing, 8 18* P- 035 
Personal status. Status, post 

Personal tort, assignment of claim for damages for, 
law governing, 8 18, p. 931 
Place, law of place. I^ex loci, ante 
Pleading, 

Foreign law, necessity, 8 3, p. 847 
Lex fori as governing, § 9, p. 878 ; 8 22, pp. 949, 
950 

Policy of state, doctrine of comity as not applicable 
when contravening, 8 4, p. 852, n. 76 
Political nature, status of individual, 8 14, p. 906 
Polygamous marriage, rights growing out of as not 
recognizable in country where polygamy is not 
practiced, 8 14, p. 908 
Positive law of forum. Contracts, ante 
Powers, 

Domicile of donor, law of as determining, 8 18, p. 
936 

Real property, law governing validity and suffi¬ 
ciency, 8 16. P- 642 

Practice, comity as rule of, 8 3, p. 838, n. 29 
Precedent, nonconformity of foreign laws to, en¬ 
forceability under doctrine of comity as affected 
by, 8 4, p. 857 
Presumptions, 

Common law as prevailing in foreign Jurisdic¬ 
tions, 8 3, p. 850 
Contracts, ante 

Foreign law^ us same as law of forum, 8 3, pp. 
849, 850, n. 69 

Law of forum governing as to, 8 22, p. 955 
I^x loci, 8 22, p. 955 

Territorial limitations in i*espect to statutes, 8 
3, p. 834, n. 16 

Private international law, term as synonymous, 8 If 
p. 830 

Privileged communications, exclusion of testimony on 
ground of, law governing, 8 22, p. 956 
Procedure, 8 22, pp. 948-956 

Breach of contract, lex fori as regulating, 8 
22, p. 050 

Death actions, lex fori as controlling, 8 22, p. 
952 

Lex fori as determining, 8 6, p. 877 
Statutes, extraterritorial effect, 8 22, p. 949 
Torts, lex fori as governing, 8 12, p. 809 ; 8 22, 
p. 951 

Process, lex fori as governing, 8 9, p. 878 ; 8 22, p. 
950 

Prohibitory statute law, doctrine of cgmlty as re¬ 
quired to yield to, 8 4, p. 853 
Proof, foreign law, 8 3, p. 847; 8 3, p. 849, n. 60 
Property, 

Capacity to transfer interest in, | 16, p. 923 
Classification, 8 17 
Immovables, ante 
Intangible property, ante 
Movables, ante 
Personal property, ante 
Real property, post 
Proxy marriages, 8 20, p. 945, n. 74 


Public policy, 

Comity distinguished, 8 3, p. 840 
Contracts, ante 
Defined, 8 4, p. 854, n. 91 

Foreign law or rights contrary to as not en¬ 
forceable, 8 4, p. 853 
Rules founded on, 8 2 

Quasi contracts, law of place of making controlling 
as to whether contract will be implied, 8 H* P* 
886 

Real covenants, law of situs as governing, 8 ^6, p. 
938 

Real property, 

Assignment for benefit of creditors, 8 16, p. 940 
Capacity to take and hold, lex loci rei sitae, 8 16, 
p. 924 

Classification, 8 17 

Conversion of into personalty, 8 21, p. 948, n. 98 

Covenants, ante 

Ikieds and conveyances, ante 

Descent, 8 16, p. 641 

Executory contracts relating to, 8 16, p. 938 
Federal jurisdiction, § 36, p. 937 
Foreign laws relating to ns not enforceable un¬ 
der doctrine of comity, § 4, p. 852, n. 76 
Fraudulent conveyances, 8 16, p. 641 
Lease covenants, lex loci contractus, 8 16, p. 
939, n. 27 

Lex loci rei sitae as governing questions relating 
to, 8 33 

Mortgages, ante 

Powers, law of situs as governing, 8 16, p. 042 
Testamentary disposition, § 19, p. 941 
Holographic will, 8 3i), p. 941 
Lex loci rei sitae as governing capacity to 
dispose of by, § 10, p. 924 
Trust in, validity, 8 16, p. 642 
Receivership, 

l*ussessiun of personal property, 8 13, p. 932, n. 
74 

Removal of proj)erty pursuant to, title as good 
under rule of comity, 8 13, p. 632 
Reciprocity, 8 <5 

Foreign money judgment, enforceability as de¬ 
pendent on, 8 3 

Wills, recognition of foreign probate as depend¬ 
ent on, 8 ^* n. 69 

Recognition, foreign 1 bw% § 3, pp. 833-851 
Recoupment, lex fori as governing, 8 22, p. 954 
Relationship, parent and child, 8 14, p. 911 
Remedies, 8 22, pp. 948-956 

Breach of contract, lex fori as regulating, 8 22, 
p. 950 

Death actions, lex fori as controlling, 8 22, p. 
952 

Formalities not going to, lex fori as governing, 
8 20, p. 042 

Law of forum controlling as to matters of, 8 6, p. 
877 

Nature of remedy, lex fori, 8 0, p. 878 
Torts, lex fori, 8 12, p. 899 ; 8 22, p. 951 
Removal of property, movables, law governing title, 
8 18, p. 932 

Renvoi, doctrine of, 8 7, p. 873 

Reports, laws of foreign state without, enforceability 
of under doctrine of comity, 8 4, p. 857 
Repugnancy, foreign law not given effect under 
doctrine of comity in case of, § 4, p. 852 
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Residents; 

Change of status, 115 
Conveyaiires, § 19, p. 941 
Local laws as binding on, 8 3, p. 834 
Tort feasor, lex loci delicti, { 12, p. 898, n. 64 
Respect, comity as, § 3, p. 837 

Retroactive legislation, protection against in re¬ 
spect to doctrine of comity, § 4, p. 852, n. 77 
Revival of actions, 8 22, p. 954 
Revocation of wills, § 18, p. 935 
Ruckverweisung, doctrine of, 8 7, p. 873 
Rules of evidence, lex fori as C'ontrolling, 8 6i P» 878; 
8 22, p. 955 

Russian confiscatory decrees conflicting with public 
policy of state, 8 4, p. 854, n. 90 
Sales, 

Conditional sales, ante 
liCgal proc*ess, § 18, p. 933 
Sealed instruments, 8 22, p. 951 

Note, limitation of actions, 8 22, p. 053, n. 48 
Validity of contract, § 20, p. 943, n. 57 
Seamen, 

Crimes, lex loci delicti, 8 12, p. 904, n. 95 
Injuries to as govern<*d by maritime law, 8 12, 
p. 900 

Wrongful death, action as maintainable under 
state statute, 8 12, p. 901 
Seizure of alien property, § IS, p. 931, n. 69 
Separate sovereignties, states to Ik? regarded as for 
purpose of conflict of laws, § 3, p. 845 
Set-olf and counterclaim, lex fori as governing, 8 
p. 878; § 22, p. 954 

Settlement, laws and sovereignty of nation as fol¬ 
lowing, § 3, p. 847 
Shares of stock. Stock, post 

Similarity, foreign law respecting tort to law of 
forum, enforceability under doctrine of comity 
as dependent on, 8 4, p. 864 

Sister states, rec'ognition to fall under full faith 
and credit clause of constitution, 8 3, p. 845 
Situs. Lex loci nd sitae, ante 

Shocking morals, enforcement of contract, 8 4, p. 861 
Slaves, 

Immovables, § 17, p. 926, n. 13 
Status of person as not rec'ognlzed In country 
where slavery is not recognized, 8 14, p. 
908 

Social relation, status of individual defined as, 8 14, 
p. 905 

Solemnization of marriage, validity, 8 16, p. 922, n. 
90 

Source of rules, 8 2 

Sovereignty, comity as carrying with it no implica¬ 
tion of relinquishment of, 8 3, p. 838 
Soviet government, confiscatory decrees conflicting 
with pui)lic policy of state, 8 4, p. 854, n. 90 
Stamps, lex fori as governing requirements, 8 20, 
p. 942 
State, 

Contracts resulting in injury to as not enforce¬ 
able under doctrine of comity, 8 4, p. 860 
Foreign law resulting in injury to as not ‘en¬ 
forceable under doctrine of comity, 8 4, p. 
856 

Relationship of Independent foreign sovereignties 
as between, 8 3, p. 844 
Status, 8 10 

Adoption, f 14, p. 913 


Status—Continued, 

Capacity as incident of, 8 16, p. 917 
Change of, 8 15 
Defined, 8 14, p. 905 

Following citizen into another state for purpose 
of regulating, 8 14, p. 910 
Foreign law as controlling creation of, 8 14, P* 
908 

Guardian and ward, 8 14, p. 912 
Individuals, 8 14. pp. 905, 906 
Infancy, § 14, p. 914 
Legitimacy, 8 14, p. 915 

Lo(‘al law as controlling existence of, 8 14, P* 
907 

Marriage, 8 14, p. 909 
Parent and child, 8 14, p. 911 
Slaves, recognition in country whore slavery is 
not recognized, 8 14, p. 908 
Statute of Frauds, § 22, p. 954 
Lex fori, 8 20, p. 942 

Statute of limitations, lex fori ns governing opera¬ 
tion and effect of, 8 9, p. 878 ; 8 22, p. 953 
Statutes, 

Defined, 8 3, p. 843, n. 51 

Lien, removal of property to another jurisdiction 
as affecting, § 18, p. 932 

Presumption as to territorial limitation, 8 3, p. 
834, n. 16 

Remedies, extraterritorial effect, 8 22, p. 949 
Resort to in determining evidence of rules, 8 2 
Territorial limitations ns to, 8 3, p. 833 
Torts, enforceability under doctrine of comity, 8 
4, p. 86;^ 

Stevedores, law governing injuries to seamen as in¬ 
applicable to, 8 12, p. 901, 11 . 81 
Stipulations, contracts. 8 H* P* ^91; 8 21, p. 946 
Limiting damages under contract, 8 22, p. 956 
Stock, 

Seizure of alien property, 8 p. 931, n. 69 
Taxable situs of, 8 18, p. 929 
Transfer of, 8 18, p. 931 

Substantive matters, lex loci as governing, | 9, p. 
877 

Succession, capacity to take by, 8 16, p. 925 
Succession taxes, situs of, 

Intnngililes for, 8 18, p. 929 

Tangible personal property for purpose of, 8 18* 
p. 928 

Sufferance, extraterritoriality as amplified by, 8 6, p. 
8(i8 

Survival of actions, 8 22, p. 954 

Foreign cause of action, enforceability under 
doctrine of comity, 8 4, p. 863 
Systems of law, differeiK^ in as preventing enforce¬ 
ment under doctrine of comity, 8 4, p. 852 
Tangible property, situs of as respects governing law, 
8 18, pp. 927, 928 
Taxation, 

Situs of property. 

Intangible property, 8 18, p. 929 
Tangible personal properly, 8 18, p. 928 
Stamp tax. 

Necessity, 8 20, p. 943 

Omission of tax stamp affecting validity of 
contract, 8 20, p. 954, n. 59 

Telegraphs and telephoni's, penalties against under 
foreign law, enforceability under doctrine of 
comity, 8 4, p. 856, n. 8 
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Temporary residence, 

Change of status as not recognizable because of, 

§ 15 

Local laws as binding in ease of, § 3, p. 834 
Territorial jurisprudence, domicile of Individual de¬ 
termining, § 10 

Territorial limitations, statutes, presumption as to, 
S 3, p. 834, n. 16 

Territorial waters, torts committed on foreign vessel 
in, law governing liability, § 12, p. 901 
Territories, conflict of laws rules applied as between 
states, § 3, p. 846 

Testamentary capacity, etc. Wills, post 
Tort feasor, residence of immaterial as respects law 
governing, § 12, p. 898, n. 64 
Torts, § 12, pp. 890-904 

Civil liability. § 12, p. 897 

Collision on liigh seas, law of forum as govern¬ 
ing liability, § 32, p. 902 
Damages, § 22, p. 956 

Defenses, availability under doctrine of comity, 
§ 4, p. 865 

Foreign rights based on as enfor(X‘al)le under 
doctrine of comity, § 4, p. 862 
Foreign torts, foundation for recovery on, 8 3, p. 
840, n. 38; § 4, p. 8G2 

Lex loci conflicting with lex fori, § 12, p. 897, 
n. 64 

Lex loci delicti, § 12, p. 896 
Limitation of actions, 8 22, p. 933 
Maritime torts, § 12, p. 900 
Measure of damages, 8 22, p. 956 
Overlapping of contract and tort, 8 8# P* 875, 
n. 90 

Personal tort, assignment of claim for damages, 
§ 18, p. 931 

Pbuv of wrong, § 12, p. SIM) 

Procedure in action for, lex fori as governing, 8 
12, p. 899; § 22, p. 051 

Remedies, lex fori as governing, 8 72, p. 899 ; 8 
22, p. 951 

Survival of cause of action, § 4, p. 863 
Vested right, eiiforcenieiit of foreign rights un¬ 
der theory of, 8 4, p. 862, n. 38 
Transfer tax, situs of tangilile personal property for 
purposes of, 8 18, p. 928 
Transfers, 

Bills and notes, § 38, p. 931 
Certitic-ate of stock, 8 18, p. 931 
Conditional sales, ante 
Deeds and conveyances, ante 
Fraudulent transfers, 8 10; 8 ^8, p. 934 
Intangible movable property, 8 38, p. 931 
Inter vivos. 

Immovables, law governing, § 19, p. 939 
Law of situs as govcirning validity of, 8 18» 
p. 929 

Movable property, 8 38, p. 930 
Interest in property, capacity, 8 19i P- 023 
Treaties, 

Extraterritorial domicile acquired under, 8 5, 
p. 870 

Extraterritoriality as usually based on, 8 0, p. 
868 

Offenses in other countries, trial of in consular 
court, 8 12. p. 903 


Trusts, 8 18, p. 036 

Personalty, application of law of domicile to 
control and administration, 8 19, p. 880 
Real property, 8 19, p. 942 

Stipulations in contract as to law governing con¬ 
struction, 8 11, P. 892, n. 45 
Turkey, extraterritoriality in respect to, 8 6, p. 869, 
n. 74 

Uniformity, rules of conflict of laws as developed 
with, 8 3, p. 835 
United States, 

Law of as applicable to foreign citizen while 
within jurisdiction of, § 3, p. 834, n. 37 
Liliel for death of officers of cruiser colliding 
with foreign vessel, proof of foreign law, 8 
3, p. 849, n. 67 

8itus of debt owed, § 18, p. 928, u. 34 
Validity, 

Contracts, ante 

IX'eds, lex loci rel sitae, 8 13 

Marriage, 8 34, p. 9()i) 

Transfer Inter vivos, law of situs as governing, 
§ 18, p. 929 
Trusts, g IS, p. 936 
Wills, § IS, p. 935 
Vessels, 

I.ex loci delicti, 8 32, p. 900, n. 72 
Libel for d(‘atli of officers of cruiser colliding 
with for(‘ign vess(‘l, proof of foreign law, § 
3, p. 849, 11. 07 
Vested rights, 

Di'feiise, 8 4, p. 862, n. 38 

Foreign law recognition as based on, 8 3, p. 
840 

Torts, foreign rigids based on enforceable un¬ 
der tli 0 f)ry of, 8 4, p. 862, n. 38 
Voidable marriage, avoidance of iii state to which 
parties subsequently moved, 8 P. 919. 25 

Wages, assignment, 8 38, p. 931, n. 60 
War, seizure of alien projierty, § 38, p. 933, n. 69 
Warshij) colliding with foreign vessel, i)roof of for¬ 
eign law in libel for death, § 3, p. 849, u. 67 
Weiterverweisung, doctrine of, 8 7, p. 873 
Wills, 

Capacity to make, § 16, p. 924 
Capacity to take under, § 16, p. 924 
Construction and interpretation of, 8 21, p. 047 
Domicile, 

(Capacity to make, 8 16, p. 924 
Cui)acity to take personal property under 
will, 8 16, p. 925 

Construction as to personalty, 8 21, p. 947 
Validity, 8 18, p. 935 
Holographic will, realty, 8 19. !>• 941 
1/11 movables, disposing of, 8 16. P* 924 ; 8 20, p. 
944 

Movables, 8 18, p. 935 

Formal requirements as governed by law of 
testator’s last (lomlcllo, 8 20, p. 944 
Power, domicile of testator, law of ns governing 
validity and sufficiency, 8 38, p. 936 
Real property, 8 19, p. 941 

Recognition of foreign probate as dependent on 
reciprocity, 8 5, n. 69 

Retroactive law, protection against, 8 4, p. 852, 
n. 77 
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W Ills—Conti n 11 wl, 

Revocation, 8 18, p. 935 

Trusts, personalty, law of domicile as governing, 
§ 18, p. 036 

Validity, § 10, § 18, p. 935 

Witnesses, competency, lex fori as determining, f 
22, p. 955 


Workmen's Compensation Act, presumption of em* 
ployer's negligence, 8 22, p. 055, n. 70 
Writing, contract as requiring, lex loci contractus 
as governing, 8 20, p. 043 
Wrongful death. Death actions, ante 
Wurtemlierg, exterritoriality of marriage law, { 6, p. 
870, n. 75 


INDEX TO CONFUSION OF GOODS 


Accident, 

Confusion of goods resulting from, effect of, 8 
Replevin as maintainable for goods commingled 
as result of, 8 10, n. 2 
Actions, 88 10-14, pp. 967-970 

Aliquot part, recovery of by party not at fault, 8 
11 

Assumpsit, recovery of goods by action of, 8 10 
Burden of proof, actions arising out of intermingling, 
8 12 

Chattel mortgage, lien of as not impaired by com¬ 
mingling, 8 8, p. 966 
Civil law, 

(V)niinoii law contrasted with, 8 3 
Derivation of doctrine from, 8 3 
Comniixtio, defined, 8 2 
Commixtion, defined, 8 2 
Commixture, defined, 8 2 
Common law, civil law contrasted with, 8 3 
(Conduct of party, damages as det(M*inined by, 8 14 
Confusio, defined, 8 2 
Consent, defense of in trover action, 8 10 
Consent of jjarties, 

Efl’tH't of, 8 3 

l{(dationship to goods in case of, 8 5 
Conversion, 

Dcnnand as conditioii precedent to action for, 
8 11 

Intermixture by mistake resulting in, 8 33 

Reclaiming property in good faith taking more 
than actual share, § H 

Creditors, doctrine* of confusion of goods as not ap¬ 
plicable as betw(Hni, 8 8, p. 9(»4, n. 57 
Damages, 8 14 

Defenses, action in trover for commingling, 8 10 
Definitions, 8 1 

Defrauding creditors, intermixture of goods for pur¬ 
pose* (»f, 8 8, p. 965 

Delay, right of recovery as affected by, 8 10 
Demand, 

Adinissil»ility of evidence as to in order to show 
conversion, 8 12 

Condition precedent to action arising out of con¬ 
fusion, 8 11 

Depreciation of goods, sharing pro rata when inno¬ 
cently ctnnmingled, 8 5 
Derivation of doctrine, 8 3 
Detinue, remedy of, § 10 

Direction of verdict, actions relating to confusion 
of goods, 8 13 

Election, action for damages instead of goods, 8 14 
Evidence, actions arising out of confusion of goods, 
8 12 

Forfeiture of goods, doctrine as inapplicable when in¬ 
terests of third parties intervene, 8 8, p. 964 
Forfeiture of right to goods, willful or wrongful 
intermixture warranting, | 4 


Form of action, recovery of goods, | 10 
Foundation of doctrine, 8 3 

Fraudulent commingling, rights of creditors in case 
of, 8 8, p. 9(i5 

Frauduhmt intent, burden of proof as to, 8 12 
Fraudulent intermixture, forfeiture of right to goods, 
8 4 

Gas, damages recoverable for fraudulent commingling 
of, 8 14, n. 33 
Identification, 

Burden of, 8 8, p. 965, n. 57 

Forfeiture by confusion as not resulting in re- 
spt*ct to goods (‘at)able of, 8 3 
Inconvenience, party occasioning commingling as li¬ 
able for, 8 6 

Inevitable accident, effect of, 8 3 

Instructions, actions relating to confusion of goods« 
8 13 

Intent, evidence admissible on question of, 8 12 
Intermixtun* of goods, defined as, § 1 
.ludgment creditor, remedy of, § 10 
Jury questions, actions relating to confusion of 
goods, 8 13 

Landhu'd’s lien, commingling of goods subject to, 
burden of separating and identifying, 8 7, n. 48 
Lien, chattel mortgage, commingling of goods as af¬ 
fecting, 8 8, p. 966 

Loss, party occasioning comniiiigling as liable for, 
8 0 
Mistake, 

Intermixture by, effect of, § 5 
Replevin as maintainable for recovery of goods 
c-ornmingled through, § 10, ii. 2 
Mortgaged prop(»rty, admlssil)ility of evidence as to 
identification, 8 12 
Mortgagee, remedies of, 8 10, n. 86 
Mortgages, confusion of property with respect to, 8 
8, p. 9(>5 

Negligence, intermixture ns result of, 8 5 
Omnia praesumiiiitur contra simliatoreiii, application 
of maxim to confusion of goods, 8 12, ri. 19 
Ownership, sufficiency of evidence as to, 8 12 
Presumptions, 

A<-tions arising out of confusion of goods, 8 12 
Tenancy in common in respect to mixture of 
goods l)y consent, 8 5, n. 44 
Priorities, creditors, 8 8, p. iM55, n. 59 
Proportionate value, division of goods in accordance 
with, 8 7 

Purchasers of mortgaged property, commingling as 
affecting, 8 8, p. 966 

Purchasers with notice, rights of, 8 8, p. 965 
RtM'laiming property, 8 10 

Conversion as maintainable when taking more 
than proper share, 8 H 

Relative values, equities determined by, | 8, p. 965, 
n. 57 
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Remedies, H 10-14, pp. 067-068 
Replevin, 

Burden of proof in, § 12 
Right as to, S 10 

Storage charges, liability for, { 10 
Tenancy in common, mixture occurring without fault 
of either party, § 5 

Third persons, rights of, 8 8, pp. 064-967 
Tortious conduct, effect where arising from, 8 3 
Trial, actions relating to confusion of goods, 8 13 
Trover, remedy of, 8 10 


Unintentional mistake, effect of, | 8 
Value, 

Liability for mixture as dependent on, | 7 
Replevin of goods as dependent on, 8 10 
Right of action for, 8 10 
Waiver of rights, 8 9 

Willful intermixture, forfeiture of right to goods, 8 4 
Willfulness, burden of proof as to, 8 12 
Wrongful intent, intermixture witliout protection in 
ownership, 8 5 

Wrongful intermixture, forfeiture of right to goods, 

84 


INDEX TO CONSPIRACY 


Abandonment, 

Criminai conspiracy. 

Continuing untii, 8 35 
Defense, 8 78 

Employment, combination among workmen to 
cause as criminal conspiracy, 8 71 
Abortion, 

Conspiracy to procure, 

Indictable offense, 8 49 
Misdemeanor, 8 77, n. 55 

Abusive language, picketing accompanied by, crim¬ 
inai conspiracy, 8 71 

Accompiice testimony, instructions as to, civii actions, 
8 31. p. 1050 
Accomplices, 

Jury question as to whether parties are, crim¬ 
inai prosecution, 8 94, p. 1159 
Knowiedge of intent, presumption as to in crim¬ 
inai prosecution, 8 91, n. 9 

Accomplishment of conspiracy. Jury question as to, 
criminal prosecution, 8 94, p. 1158, n. 5 
Accomplishment of purpose, 

Criminal conspiracy as dependent on, 8 ^ 
Indictment or information, averments, § 88, pp. 
1131-1134 

Accrual of right of action, civil liability, 8 22 
Accusatory part of indictment, requisites, 8 35, p. 
1119 

Acquiescence, 

Criminal liability for conspiracy, 8 73 
Effect, 8 2 

Acquittal, part of defendants, propriety, 8 94, p. 
1163 

Actions, civil liability, 88 21-33, pp. 1031-1056 
Adultery, 

Agreement iKjtween man and woman to commit 
as criminal conspiracy, 8 47, p. 1074 
Conspiracy to commit as indictable offense, 8 39 
Advance information, government agricultural re¬ 
ports, conspiracy to obtain as not conspiracy to 
defraud United States, 8 56, p. 1092 
Advice of counsel, defense of, criminal conspiracy, 
8 78 

Affirmative defense, merger of conspiracy in com¬ 
pleted felony, indictment as required to nega¬ 
tive felony, 8 30 
Agent, 

Knowledge or participation in conspiracy by as 
rendering principal liable, 8 17 
Pleading cause of action against, civil actions, 
f 25, n. 50 


Aggravation, overt acts charged by way of, criminal 
prosecution, 8 88, p. 1132 

Aggravation of wrong, conspiracy, pleading and 
proof, 8 25 

Agreement, 

Character of as respects criminal conspiracy, 
8 40 

Commission of crime, criminal conspiracy as de- 
I)endcnt, 8 42 
Criminal conspiracy. 

Complete on forming, 8 43, p. 1068 
Requiring, 8 38 

Bvidenc'e as required to establish, criminal pros¬ 
ecution, 8 93, p. 1147 

Indictment or information as required to allege, 
8 82 

Means as part of, indictment or information as 
required to allege, § 86 

Agricultural reports, procuring incorrect publication 
of, conspiracy in respect to as indictable offense, 
8 56. p. 1091, n. 53 

Aiders and abettors. 

Admissibility of evidence in resjiect to, civil ac¬ 
tions, 8 29 

Criminal liability, 8 73, n. 18 
Indictment or information, 8 32 

Alien land laws. 

Agreement to violate as criminal conspiracy, 8 72 
Indictment charging conspiracy to commit of¬ 
fense in connection with, rc(]uisitcs, 8 85, p. 
1121 

Alien laws, conspiracy to violate as indictable offense, 
8 48, p. 1077 

Alienation of affections, sufficiency of evidence to 
establish, civil actions, 8 30, p. 1047, n. 17 

Aliens, 

Seditious conspiracy, advocation of overthrow 
of government by force, 8 51 
Violation of laws pertaining to, sufficiency of 
evidence as to in criminal prosecution, 8 93, 
p. 1154 

Alimony, conspiracy to defraud wife of, civil lia¬ 
bility, 8 9 

Alteration of ballots, conspiracy for as indictable 
offense, 8 49 

Amendment, pleadings, civil actions, 8 25 

Ancillary receiver, bankruptcy, conspiracy to con¬ 
ceal assets from as indictable offense, 8 48, p. 
1078, n. 86 

Anonymous letter, consideration to intimidate anoth¬ 
er by sending of as criminal conspiracy, 8 72 
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Antenuptial contracts, widow’s action against chil¬ 
dren to whom property had been conveyed to 
avoid. I 23, n. 12 

Anti-narcotic laws, conspiracy to violate as Indictable 
offense, § 48, p. 1076 

Anti-trust laws, indictment charging conspiracy to 
commit offense in connection with, requisites, { 
85, p. 1121 
Approval, effect, S 2 

Army goods, conspiracy to sell surplus as not con¬ 
spiracy to defraud United States, g 50, p. 1092 
Arrest, 

Conspiracy to procure, sufficiency of evidence as 
to in criminal prosecution, g 93, p. 1154, 
n. 86 

Prevention of, conspiracy for as indictable of¬ 
fense, g 62, p. 1096 

Arson, 

Conspiracy in respect to as indictable offense, | 
49 

Indictmcuit for conspiracy to commit crime of, 
re(piisites, g 85, p. 1125 
Assault and batt(»ry. 

Conspiracy to commit. 

Civil lialiility, g 16 
Indi(‘tal)le offense, g 63 

Instructions in respect to conspiracy for, g 94, p. 
1162 

Associated traders, combination to get whole of 
limited trade in own bands, lawfulness, g 12, 

p. 1016 

Associates, criminal conspiracy, liability for acta, 
§ 74 

Assumed name. Indictment for conspiracy to use 
mails to defraud as not reipiired to set out, g 84, 
n. 32 

Attachment, conspiracy defeating lien of, civil lia¬ 
bility, g 9 

Attorney and client. 

Civil liability for conspiring to Induce client to 
end contract, g 13 

License to practi(v law as shield to prot(»ct at¬ 
torney from parti<ipation in unlawful con¬ 
spiracy, g 20 

Professional cajiacity of attorney, defense of in 
prosecution for conspiracy to violate federal 
law, g 48, p. 1075 

Automol»ile, conspiracy to use automobile of another 
as indictable offense, g 72 

Avocation, conspiracy to injure in, civil liability, 
g 10 
Ballots, 

Alteration or mutilation of, conspiracy for as 
indictable offense, g 49 

Tampering wutb, conspiracy in respect to as 
indictable offense, g 57 

Bank fiincis, consi)iracy to obtain by false pretenses 
as indictable offense, g 55. n. 9i) 

Bank robl)(»^>^ indictment charging conspiracy in re- 
spt»ct to, sufficiency, g 85, p. 1129, n. 4 
Banking laws, conspiracy to violate as indictalde 
offense, g 48, p. 1077 
Bankruptcy, 

Concealment of assets. 

Conspiracy in respect to as offense against 
United States, g 48, p. 1078, n. 86 
Overt act as resp('cts criminal conspiracy, g 
43, p. 1068, n. 76 


Bankruptcy—Continued, 

Concealment of property as sufficient overt act 
for criminal conspiracy, g^ 43, p. 1070, n, 98 
Conspiracy to conceal property of bankrupt, per¬ 
sons liable, g 73 
Bankruptcy Jaws, 

(Conspiracy to violate as offense against United' 
States, g 48, p. 1078 

Indictment charging conspiracy to commit offense 
relating to, requisites, g 85, p. 1121 
Banks, (‘onspiracy to defraud as Indictable offense, 
g55 

Beneficial associations, conspiracy to defraud as In¬ 
dictable offense, g 55 
Benefits, 

Acts for boneUt of conspirators, g 6, p. 1003 
Expectation of ns affecting civil liability, g 18 
Variance in respect to persons to be benefited, 
criminal prosecution, g 90, p. 1138 
Bill of exchange, fraudulently procuring acceptance 
of, conspiracy in respect to as indictable offense, 
g55 

Bill of particulars, evidence limited by, criminal pros¬ 
ecution, g 92, p. 1146 

Bills and notes, indorsement, conspiracy to destroy 
or erase as indictable offense, g 55 
Black hand letter, confederation to intimidate anoth¬ 
er by sending of as criminal conspiracy, g 72 
Blacklisting employees, combination of employers 
for, validity, g 15 
Blackmail, 

Conspiracy in respect to as indictable offense, 
g 52 

Indictment for conspiracy in respect to, requi¬ 
sites, g 85, p. 1125 

Bootlegger, conspiracy for sale of liquor to as in¬ 
dictable offense, g 48, p. 1079 
Boycotts, 

Admissibility of evidence in respect to conspir¬ 
acy, civil actions, g 29, n. 90 
Civil lialdllty, g 12, pp. 1012-1020 
Combination for as amounting to criminal con¬ 
spiracy, g 71 
Defined, g 12, p. 1012 
Elements, g 12, p. 1012 

Sufficiency of evidence to show, civil actions, g 
30, p. 1047, n. 18 

Bounties, wild animals, conspiracy to obtain as in¬ 
dictable offense, g 49 
Breach of contract. 

Combinations to procure, civil liability, g 13 
(’onspiracy to induce as indictable offense, g 68 
Strike to procure discharge of workmen in, dam¬ 
ages recoverable, g 11, p. 1012 

Bribery, 

Agrc^ement in I'espect to as criminal conspiracy, 
g 47, p. 1074 

Conspiracy for regardless of consummation of 
puriM)se, g 44, n. 2 

Conspiracy to commit as indictable offense, g 
4!) 

Criminal conspiracy in respect to, persons liable, 
g 73, n. 29 

Indictment for conspiracy in respect to, requi¬ 
sites, g 85, p. 1125 

Solicitation of bribe, conspiracy as conspiracy to 
commit felony, g 49 
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Bribery—Continued, 

Sufficiency of evidence as to, criminal prosecu¬ 
tion, f 03, p. 1153, n. 86 

United States officer, conspiracy in respect to 
as indictable offense, § 48, p. 1076 
Voters, conspiracy in respect to as indictable 
offense, § 57 
Burden of proof. 

Civil actions, f 28 
Criminal prosecution, $ 01 
Burglary, 

Conspiracy to commit ns indictable offense, $ 
49 

Indictment for conspiracy to burglarize, suffi¬ 
ciency, $ 81, n. 98 

Overt acts in furtherance of conspiracy to com¬ 
mit, § 43, p. 1070 

Burning proptirty, sufficiency of evidence as to, crim¬ 
inal prosecution, § 93, p. 1153, n. 86 
Business, 

Boycotting, civil liability, § 12, p. 3012 
Combination to injure by iiitiniidaiing persons 
from entering employment, civil liability, § 
12, p. 3036 

Conspiracy to injure, 

Civil liability, | 10 
Defenses, § 20 
Indictable offense, § 65 

Pleading in civil action, $ 24, p. 1036, n. 33 

M<»asure of damages, § 33 

Sufficiency of evidence, § 30, p. 1048, n. 18; 

§ 93, p. 1154, n. 86 

Unlawful interference with, civil liai)ility, § 12, 
p. 3014 

Business intercourse, coercing others to withdraw 
or withhold, civil llalnlity, $ 12, p. 3012 
Business supplies, combination to prevent person 
from obtaining, civil liability, S 12, p. 1019 
Calling, 

Conspiracy to injure in. 

Civil liability, § 10 
Indictable offense, § 65 

Canvassing votes, conspiracy to prevent, civil liabil¬ 
ity, § 16 

Capital stock, conspiracy to depress value of as 
indictalde offense, § 61 

Casting away vessel, agrf»oment betweem owner and 
others as not criminal conspiracy, § 48, p. 1077, 
n. 75 
Certainty, 

Indictment or information, ( 80, n. 77 
Pleadings, civil actions, § 24, p. 1034 
Character of associates, admissibility of evidence 
as to, criminal prosecution, g 92, p. 1143, n. 34 
Cheating, 

Civil liability for conspiracy, § 9 
Conspiracy to cheat individuals as Indictable 
offense, g 54 

Criminal conspiracy as result of combination for 
purpose of, g 42, n. 60 

Chinese subjects, assignment of option to purchase 
agricultural land to eligible person as not con¬ 
spiracy to violate alien land laws, g 72 
Circulars, 

Boycott by means of, civil liability, g 12, p. 1019 
Distribution of as sufficient overt act for criminal 
conspiracy, g 43» p. 1070, n. 92 


Circumstantial evidence. 

Conspiracy as provable by, 

Civil actions, g 29 
Criminal prosecution, g 03, p. 1148 
Positive evidence as outweighed by, civil actions, 
g 30, p. 1046 

Proof of conspiracy by, criminal prosc(‘ution, 
§ 92, p. 1141 

Cities, conspiracy to cheat as indictable offense, g 55 
Civil conspiracy, defined, g 1 

Civil injury, criminal conspiracy as scheme designed 
to cause, g 35 

Civil liai)ility, gg 1-33, pp. 99(^-1056 
Actions, §§ 21-33, pp. 1031-3056 
Admissibility of evidence in actions relating to, g 
29 

Assault, conspiracy to, g 16 
Avocation, conspiracy to injure in, g 10 
Blacklisting employees, g 15 
Boycotts, g 12, pp. 1012-1020 
Breach of contract, combination to procure, g 13 
Burden of proof in actions relating to, g 28 
Business, conspiracy to injure in. g 10 
Calling, conspiracy to injure in, § 10 
Collection of judgment, cf)nspiracy to prevent, 
§ 16 

Creditors, consi)iracy to defraud, g 0 

Criminal act as not essential, g 7 

Damage as essential, § 6 

Damages recovi'rahle, § 33 

Defamation, conspiracy for purpose of, g 16 

Defenses, § 20 

Defrauding, conspiracy for purpos(» of, § 9 
Divorce, conspiracy to pnwent woman from ob¬ 
taining, g 16 
Employment, 

Coinitinafion of employers against employi^es, 
§ 35 

Combination to prevent others from obtain¬ 
ing or retaining, g 14 

Escape, combinations to induce and assist, g 
10 

Exemplary damages, g 33 
Gravamen of action, g 21 
Incidental injury, g 8, p. 1003 
Independent tort, g 8, p. 1002 
Insurance, conspiracy to n'fuse, g 16 
Interstate coniimu'ce, combinations in restraint 
of, g 16 

Issues in action to recover, g 27 

Judgment in actions relating to, g 32 

Limitation of actions, g 22 

Malicious prosecution, conspiracy for, g 16 

Overt act as essential, g 5 

Parties to action, g 23 

Perjury, conspiracy to commit, g 36 

Personal injuries, conspiracy to inflict, g 16 

Persons liable, gg 17-19 

Picketing, g 12, p. 1015 

Pleading in actions relating to, gg 24-27, pp. 
1034-1042 

Presumptions in actions relating to, | 28 
Primary boyci>tt, § 12, p. 1016 
Proof in action to recover, g 27 
Property, conspiracy to Injure, g 10 
Beputation, conspiracy to injure, g 16 
Restraint of trade, combinations in, g 16 
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Olvll liability—Oontinued, 

Review in actions relating to, { 32 
Strikes, conspiracy in respect to, S 11, PP- 1008- 
1012 

Tort, action for sounding in, § 21 
Trial of actions to recover, § 31, pp. 1049-1053 
Unlawfulness of purpos(\ § 3 
Civil rights, 

Conspiracy to interfere with exercise of as in¬ 
dictable offeiisM', § 57 

Indictment charging interference? with free ex¬ 
ercise of, requisites, § 85, p. 1119 
Civil trespass, c*onspiracy to c‘ommil as not criminal, 
§ 72 

Co-conspirators, 

Acts of, 

Admissibility of evidence as to in criminal 
prosecution, § 92, p. 1141 
Suflicieiicy to establish criminal conspiracy, 
§ 93, p. 1150, II. 75 

Competency as witness, criminal prose(*ution, S 
92, p. 1145 

Criminal coiisjiiracy, lialiility for acts of, § 74 
Declarations of, 

Adniissil)ility in criminal jiroseciition, § 92, 
p. 1141 

Suflicieiicy to establish criminal conspiracy. 
§ 93, p. 1150, 11. 75 

Direction of verdict for, conspirator’s right to 
complain of refusal, § 94, p. llflO 
Evidence of as suflitMcnt to sustain conviction, 
criminal prosecution, ^ 93, p. 115G 
Indictment or iiiforinatioii, .ioiiider or naming, 
§ 82 

Proof of acts of as not essential to conviction, § 
90, p. 113C 
Coercion, 

Boy<'otts, essential element, § 12, p. 1013 
Pleading of, civil actions, § 24, p. 1030, n. 27 
Use of to procure einploy(M's to quit employ¬ 
ment, civil liability, § 12, p. 1014 
Collateral facts. 

Admissibility of evidence as to. 

Civil actions, § 29 

Criminal prosecution, § 92, pp. 1144, 1145 
Collection of judgment. 

Conspiracy to prevent, 

Civil liability, H 16 
Damages recoverable, § 33 

Collective bargaining, labor unions, contracts with 
employers in respect to, § 15 
Collusion, equivalent of, $ 1 

Color, conspiracy to deprive citiz(*n of right to vote 
on account of as indictalfle offense, § 57 
Combination, 

Criminal conspiracy, §§ 36-41, pp. 1959-1065 

Act which would not render individual civilly 
liable. § 41 

Indictment or information as required to allege, 
§ 82 

Lawful acts by, § 8, p. 1003 
Necessity, § 2 

Pleading of, civil actions, § 25 
Comment on evidence, instructions, criminal prose¬ 
cution, § 94, p. 1162 

Commerce, conspiracy to injure as indictable offense, 

161 


Commission of crime, conspiracy to charge person 
with as indictable offense, $ 59 
Commodities, stimulating dishonestly price of on 
market, conspiracy in resiiect to as indictable 
offense, S 55 
Common design. 

Collateral facts showing, admissibility of evidence 
as to in criminal prosecution, § 92, p. 1145 
Essimce of conspiracy, § 2 

Indictment or information, averments as to, § 
82, n. 16 
Common law. 

Action of conspiracy, § 2 
Conspiracy as offense known to, § 34 
Husband and wife as not guilty of conspiracy 
under, § 37 

Indictable conspiracies at, § 46 
Indictnumt (‘barging acts constituting conspiracy 
at, sufficiency, § 80 

Obstructing administration of, combination for 
as criminal conspiracy, § 62, p. lOiiO 
Common purpose, jiresuniption as to, criminal prosc'- 
tion, § 91 

C’oiniMnisation, damages measured by, civil actions, 

8 

Compt'iisation aw^ird, parties in action for conspiracy 
to evade payment, § 23, n. 18 
CV)mp<4ition, 

(’oinbinalions or conf(*dcrations for purpose of 
Ill-eventing, civil liability, § 10 
Public work, conspiracy to prevent as Indicta¬ 
ble off(*ns(\ § 55, 11 . 97 
Complaint, civil actions, § 24, p. 1034 
Conc(*al merit. 

Aliens, coiisjiiracy in inspect to us indictable of¬ 
fense, § 48, p. 1077 

Bankrupt’s ass('ts, conspiracy in respect to as 
indictable* olTcuise, § 48, p. 1078, n. 86 
Civil liability, § 9 
Concert of ac'tion. 

Agreement to commit crime requiring ns not in¬ 
dictable as conspiracy, § 47, p. 1073 
Suflicieiicy of evidence as to, criminal prosecu¬ 
tion, § 93, p. 1150 

Coiicc*!! of will, criminal conspiracy as reciuiring, $ 
38 

Concert of action, criminal conspiracy, degret* of mak¬ 
ing act of one consiilrator act of all, § 74, ii. 31 
Conducive conditions, showing of as sufficient to prove 
coiisjiiracy to defraud, § 30, p. 1049, n. 23 
Conduct of parties, consjiiracy as sufliciently shown 
by, criminal prosecution, § 93, p. 1149 
Confederacy, indictment or information as required 
to charge, § 82 

Confederate's, criminal consjiiracy, liability for acts, 
8 74 

Cioiifeiieration, evid(*nce ns required to establish ex¬ 
istence of, criminal jirosc'ciition, § 93, p. 1147 
Confession, corroboration of testimony of coc'onspira- 
tors by, criminal jirosecution, § 93, p. 1157 
Confidence game, conspiracy to jierpetrate as indict¬ 
able offense*, § 54 

Conflict ing evidence, jury qu(?stioiis in rcsjiect to, civil 
actions, § 31, p. 1050 

Conjectural loss, damages as not recoverable for^ 
civil actions, § 33 

Connection of conspiracy, necessity of showing^ 
criminal prosecution, § 93, p. 1151 
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Oonnection wltb consf^iracy, Jury question as to, | 
p. 1158 

Constitution, conspiracy to interfere with rights guar¬ 
anteed by as indictable offense, | 57 
Consummation, criminal conspiracy continuing until, 
§ 35 

Consummation of conspiracy, criminal liability as de¬ 
pendent on having entered into combination pri¬ 
or to, S 75 

Contemplated crime, indictment or information as 
required to allege, § 85, p. 1117 
Contingent damages, recovery of, civil actions, $ 33 
Contingent injury, conspiracy to defraud creditors, 
recovery, S 9 
Continuing conspiracy, 

Indictment charging, sufficiency, 8 35, p. 1126, n. 
87 

Presumption as to, criminal prosecution, 8 91 
Proof of overt act as necessary to establish, 8 
p. 1130, n. 79 

Series of overt acts contemplated, 8 43, p. 1068 
Contract labor, aliens, conspiracy to assist in im¬ 
portation, 8 48, p. 1077 

Contract of employment, strikes in breach of, civil li¬ 
ability, 8 11, P- 1009 
Contracts, 

Combination to procure breach of, civil liability, 
8 13 

Labor union procuring breach of liecause of con¬ 
tractor’s refusal to hire union lalM)r, civil lia¬ 
bility, 8 13, p. 1021 

Labor unions with employers, validity, 8 14 
United States, conspiracy to defraud with rela¬ 
tion to as indictable offense, 8 56, p. 1090 
f’o-operation, necessity, 8 2 

Corporate officers, concealment of property from trus¬ 
tee in bankruptcy, criminal liability, 8 73, n. 30 
Corporate Securities Act, violation of as criminal con¬ 
spiracy, 8 49 
Corporations, 

Inclusion of in number ne<*e88ary to constitute 
conspiracy, 8 37 

Partnership carrying on business in name of, de¬ 
fense of in action for conspiracy to injure 
business, 8 20 

Party to action for damages resulting from con¬ 
spiracy, 8 23 

Corpus delicti, proof of as essential, criminal prose¬ 
cution, 8 03, p. 1146 

Correspondence, admissibility in civil actions, 8 29, 
n. 4 

Corroboration, co-conspirators, necessity of In crim¬ 
inal prosecution, 8 03, p. 1157 
Corrupt acts, criminal conspiracy as result of com¬ 
bination for, 8 42 
Corrupt intent. 

Criminal conspiracy as dependent on, 8 45 
Defined, 8 44, n. 5 

Counterclaim, cause of action for conspiracy set up 
by, 8 24, p. 1037 

Counterfeiting, agreement in respect to as indictable 
offense, 8 48, p. 1076 

Counties, conspiracy to cheat as indictable offense, 8 
55 

County-wide conspiracy, proof of as charged in in¬ 
dictment as essential, 8 00, p. 1135, n. 72 
Claes, persons conspired against, designation of in in¬ 
dictment or information, | 84 


Closed shop, contract by employers with labor union 
for, validity, 8 15 

Credibility of witnesses, Jury question as to, civil ac¬ 
tions, 8 31, p. 1052 
Credit, 

Conspiracy to obtain goods on as indictable of¬ 
fense, 8 54 

False representations in respect to, civil liability, 

8 0 

Creditors, 

Conspiracy to defraud. 

Civil liability, 8 0 
Criminal offense, 8 54 

Crime, 

Civil liability as not dependent on commission of, 
8 7 

Conspiracy to charge person with as indictable 
offense, 8 50 

Conspiracy to commit, 88 47-49, pp. 1072-1081 
Criminal conspiracy as punishable by, 8 06 
Criminal conspiracy, 88 34-96, pp. 10,56-1166 
Abandonment of, defense, 8 78 
Accomplishment of purpose ns essential, 8 44 
Advice of counsel as defense, 8 78 
Agreement as essential, 8 38 
Alien land laws, agreement to violate, 8 72 
Anonymous letter, consideration to intimidate 
another by sending, 8 72 

Automobiles, use of without c^onsent of owner, 8 
72 

Bill of particulars, evidence limited by in prose¬ 
cution for, 8 02, p. 1146 
Blackmail, 8 52 
Boycotts, 8 71 

Breach of contract, inducing, 8 68 
Burden of proof in prosecution for, 8 01 
Business, combination to injure in, 8 05 
Calling, combination to injure in, 8 65 
Character of agreement required, 8 40 
Cheating individuals, 8 54 

Circumstantial evidence, admissibility, 8 02, p. 
1141 

Civil rights, interference with exercise, 8 57 
Co-conspirators, 

Acts and declarations of as sufficient to es¬ 
tablish, 8 03, p. 1150, n. 75 
Liability for acts, 8 74 
Combination, 88 36-41, pp. 1059-1065 
Corporate Securities Act, violation, 8 49 
Corrupt motive as essential, 8 45 
Defenses, 8 78 

Evidence establishing, 8 03, p. 1156 
Defined, 8 35 

Defrauding, 88 54-56, pp. 1084-1002 
Public, 8 55 

United States, 8 56, pp. 1087-1002 
Di^gree of offense, 8 77 

Direction of verdict in prosecution, 8 04, p. 1160 
Employment, 

Combination to deprive, 8 71 
Fraudulently preventing employees from 
working, 8 66 

Preventing laborers from working by force 
and intimidation, 8 67 
Equal protection of laws, depriving of, 8 58 
Evidence, 

Admissibility, 8 02, pp. 1140-1146 
Presumptions and burden of proof, 8 01 
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UrlmlBft] confiq[>]racy—Continued, 

Evidence—Continued, 

Weight and sufficiency, | 93, pp. 1140-1157 
Extortion, § 52 

Federal law, agreement to violate, S 48, pp. 1075- 
1080 

Formation of, liability of iJersons coming in aft¬ 
er, § 75 

Grade of offense, H 77 

Hindering execution of law, % 02, pp. 1005-1098 
Husiiand and wife, § 36 

Individual liability, combination to commit act 
which woiiid not render individual liable, 

fi 41 

Inference of from facts and circumstances, § 93, 
p. 1149, n. 74 

Insane asylum, agreement between physician and 
another to commit sane person to, § 72 
Instructions in prosecution for, § 04, p. 1160 
Issues In prosecution for, § 90, pp. 1135-1139 
Judgment in prosecution for, S 95 
Knowledge without participation, $ 39 
Mails, use of for fraudulent purpose, $ 53 
Merger in other offenses, H 70 
Number of iMTsons noc(*ssary, § 37 
Obstruction of justice, § 62, pp. 1095-1098 
Overt acts. 

Jury question as to, S 94, p, 1159 
Proof of as sufficient to establish, § 93, p. 

1151 

Ne< essity, 43, pp. 1066-1070 
Patronage*, combinations to withhold, § 71 
I*ecuniary benefit, al»senc<' of as defense, g 78 
Person, injury in, § 63 
Persons Iial)lc, §§ 73-75, pp. 1104-1108 
Perverting justice, § 62, pp. 1095-1098 
Picketing as, g 71 

Presumption in jirost'cution for, g 91 
Prize fight, ciig.aging in, g 63, n. 47 
Proof in prosecution for, § 90, pp. 1135-1139 
Property, combination to injure in, g 05 
Prosecution of, gg 79-95, pp. 1112-1164 
Punishment, g 96 
Reputation, injury in, g 63 
Sentence', g 96 
Strikes, § 70 

Trial of prosecution for, g 94, pp. 11.57-1104 
Unlawful end or means, g 42 
Variance in prosecution for, § 90, pp. 1135-1139 
Verdict in prost'cution for, § 94, p. 1163 
Withdrawal from, defense of, g 78 
Criminal intent, 

Burden of proof as to, criminal prosecution, g 91 
Indictment or information, averments as to, g 87 
Criminal prosecution, conspiring to delay by bribing 
officials as indictable offensi', g 62, p. 1097 
Custom, 

Combination to induce others to withhold, civil 
liability, g 12, p. 1016 

Combinations to withhold, civil liability, g 12, p. 

1016 

Custom laws, conspiracy to violate as indictable of¬ 
fense, g 56, p. 1090 

Customers, boycott for purpose of coercing, civil lia¬ 
bility, g 12, p. 1014 

Customs duties, indictment for conspiracy to defraud 
United States of, sufficiency, g 85, p. 1127, n. 88 
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Dairymen, association of engaged in making collec¬ 
tive sales as not criminal conspiracy, g 65 
Damages, 

Action at law for as proper remedy for consplra- 
g 21 

Blacklisting employees, recovery for as depend¬ 
ent on, g 15 
Civil actions, g 33 

Civil liability as dependent on infliction, g 6 
Combination to procure breach of contract re¬ 
sulting in, civil liability, g 13 
Joint interest in, person having as proper party 
to civil action, g 23 
Joint or several liability for, g 18 
Pleading of, civil actions, § 26 
Presumptions, civil actions, g 28 
Sufficiency of evidence as to, civil actions, g 30, 
p. 1046 

Death of one conspirator, conviction of others as not 
prevent'd by, g 94, p. 1164 

Deceitful moans, jury question as to, civil actions, f 
31, p. 1052 

Decency, conspiracy to violate as Indictable offense, 
g 60 

Deceptive half truth, civil liability, g 9, n. 64 
Declarations, 

Admissibility in evidence, civil actions, § 29, n. 
91 

Civil actions, g 24, p. 1034 

Decoy letters, conspiracy to use mails to defraud as 
required to exist independently, g 53, n. 52 
Defendants, civil action for conspiracy, g 23 
Defenses, civil actions, g 20 

Deed of trust, conspiracy defeating lien of, civil lia¬ 
bility, g 9 
Defamation, 

Conspiracy for purpose of, civil liability, § 16 
Sufficiency of evidence as to conspiracy in re¬ 
spect to, criminal prosecution, g 93, p. 1153, 
n. 86 
Defenses, 

Criminni conspiracy, g 78 

Evidence establishing, g 93, p. 1156 
Instructions submitting, civil actions, g 31, p. 
1950. n. 26 

Deflnlte agreement, criminal conspiracy as requiring, 
§ 40 

Dcfliiitioiis, g 1 

Boycotts, g 12, p. 1012 
Cheat and defraud, g 54 
Corrupt intent, g 44, n. 5 
Criminal conspiracy, g 35 

Instructions defining terms, criminal prosecu¬ 
tion, g 94, p. 1161 
Primary boycott, g 12, p. 1013 
Secondary boycott, g 12, p. 1013 
Strikes, g 11, p. 1008 

Defraud, civil liability for conspiracy to, g 9 
Conspiracy, 

Indictable offense, gg 54-56, pp. 1084-1002 
Pleading, g 24, p. 1035 

Creditors, conspiracy to as indictable offense, g 54 
Indictment for conspiracy to, sufficiency, g 85, p. 
1126, n. 87 

Pleading in action for conspiracy, g 25, n. 55 
Public, conspiracy to as indictable, g 55 
Suffi(*iency of evidence to show conspiracy to, 
civil actions, g 30, p. 1047, n. 18 
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Defraud, civil liability for conspiracy to—Continued, 
Use of mails to, criminal conspiracy, $ 53 
Defrauding government, criminal conspiracy in re¬ 
spect to regardless of consummation of purpose, 
S 44, n. 2 

Defrauding United States, concert of action as un¬ 
necessary as respects criminal conspiracy, S 47, 
p. 1074 

Degree of offense. 

Criminal conspiracy, § 77 

Verdict failing to fix as defective, criminal prose¬ 
cution, § 94, p. no,s 

Delinquency, strikes to procure discharge of work¬ 
men reporting, $ 11, p. 1011 
Denatured alcohol. 

Conspiracy for conversion into beverage alcohol 
and sale thereof as indictable offeiist', § 48, 
p. 1070, n. 09 

Indictment alh^ging conspiracy to sell, sufficiency, 
§ 85, p. 1124, n. 73 

Depression of value of stock, damages recoverable 
for, civil actions, § 33, n. 65 
Description of conspiracy, indictment or information, 
requirements, ^ 80 

Descriptive part of indictment, requisites, § 83, p. 
1110 
Details, 

Civil liability as dependent on acquaintance with, 
§ 18 

Combination for purposes of criminal conspiracy 
as not required to embrace, § 40 
Indictment or information, statement as to as 
not prejudicial, § 80, n. 80 
Knowledge of as not necessary, § 2 
Detectives, bribery in connection with emidoyment to 
detect corrupt conduct as criminal c(mspiracy, § 
50 

Direct evidence, 

Consr>iracy as provable by, civil actions, § 29 
Conspiracy shown by, criminal prosecution, § 92, 
p. 1141 

Direction of v<*rdict, 

(^ivil actions, $ 31. p. 1051 
Criminal prosH?cutioii, S 94, p. 11 CO 
Discharge, 

Conspiracy to bring about discharge of em¬ 
ployee, civil liability, § 14 
Nonunion workmen, civil liability in respect to 
strikes to procure discharge, § 11, p. 1010 
Disconnected circ'umstances, sufficiency to establish 
conspiracy, § 30, p. 1047 
Discretion, 

Admissibility of evidence, 

Civil actions, § 29 
Criminal prost*cution, § 92, p. 1144 
Exemplary damages, civil actions, § 33 
Dishonest acts, criminal conspiracy as result of com- 
binatiun for purpose of, § 42 
Dismissal, 

Complaint in civil action, § 24, p. 1037 
Criminal prosecution, S 94, p. 1160 

Conspiracy to bril)e attorney for as in¬ 
dictable offenses § 62, p. 1098 
Disorderly house, indictment charging conspiracy in 
connection with maintenance of, requisites, § 
85, p. 1128 

District of Columbia Code, conspiracy to violate as 
indictable offense, { 48, p. 1076 


Division of spoils, knowledge of as immaterial as re¬ 
spects criminal conspiracy, I 40, n. 44 
Divorce, 

Conspiracy to, 

Obtain by false and fraudulent means, suf¬ 
ficiency of evidence as to in criminal 
prosecution, § 93, p. 1154, n. 80 
Prevent woman from ol)taining, civil lia¬ 
bility, § 16 

Procure, laches as preventing recovery for, § 
20, n. 83 

False testimony for use in proceedings, con¬ 
spiracy to procure as indictable offense, § 
62, p. 3097 

Fraudulent conspiracy to obtain iia indictable 
offense, § 02, p. 1096, n. 22 

Dower, conspiracy to defraud wife of, civil liability, 

§ 9 

Draft Law, conspiracy to prevent persons from 
registering under as conspiracy to defraud Unit¬ 
ed States, § 50. p. 1092 

Dressmaker, conspiracy to injure business and repu¬ 
tation of, civil liability, § 10 
Due course of justice, combination for piinmse of ob¬ 
structing as criminal conspiracy, § 62, p. 1(M)6 
Dummies, employment of to make entries on miiKual 
lands, conspiracy In respect to as indictable of¬ 
fense, § 5(5, p. 1089 
Duration, criminal conspiracy, § 35 
Duties, conspiracy to effect entry of grinds without 
payment of as indictable offense, § 4S, p. 1076 
EffoctlveiH'ss, overt act, averment as to in indict¬ 
ment for consj)lracy, § 88, p. 1133 
Ejusdem generis, doctrine of as inapiilicaide to stat¬ 
ute denouncing conspiracy to commit certain 
enumerated acts, § 49 
Election laws, 

Conspiracy affecting as indictable offense, § 57 
Indiclment charging conspiracy to commit of¬ 
fense relating to, requisites, § 85, p. 1121 
Obstructing administration of, conspiracy for 
as indict aide offense, § 02, p. 1098 
Elections, suinciem’y of evidence as to conspiracy to 
commit crim(»s relative to, § 93, p. 1153, u. 86 
Elements, §§ 1-6, pp. 99(t-l(K)l 
Criminal conspiracy, i| 35 
Embezzlement, 

Indictment for conspiracy in respect to, rerjui- 
sites, 8 85, p. 1125 

National bank funds, conspiracy in resiH*ct to as 
indictable offense, § 48, p. 1077 
Sufficiency of evidence as to, criminal prosecu¬ 
tion, § 93, p. 1153, n. 86 

Embracery, conspiracy to commit as indictable of¬ 
fense, 8 49 

Emergency Fleet Corporation, conspiracy to defraud 
as indictable offense, 8 56, p. 1091 
Employees, imposition of penalties on in furtherance 
of strike, civil liability, 8 12, p. 1015 
Employers, 

Combinations of against employees, civil lia¬ 
bility, 8 15 

Use of force, violence, etc., to prevent giving em¬ 
ployment or procuring discharge of work¬ 
men, civil liability, 8 14 
Employment, 

Boycott in respect to, civil liability, 8 12, p. 1014 
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Bmploymcnt—Continued, 

Combination of employers against employees, 
civil liability, § 15 

Combinations to deprive of as criminal con¬ 
spiracy, § 71 

Combinations to prevent, 

Employer from obtaining or retaining labor 
ns criminal conspiracy, § 71 
Others from obtaining or retaining, civil 
liability, § 14 

Persons from entering, civil liability, § 12, p. 
1016 

Conspiracy to Injure another by fraudulently 
preventing employee from working as in¬ 
dictable offense, $ 66 

Conspiracy to prevent laborers from working 
as indictable offense, § 67 
False representation as to necessity of paying 
money to secure, conspiracy in respect to as 
indictable offense, § 54 

Procuring discharge of employees in breach of 
service contract, civil liability, § 13 
Strikes to prevent, civil liability, § 11, p. 1010 
Enemy aliens, indictment charging conspiracy to aid, 
sufficiency, § 85, p. 1120, n. 54 
Entrapment, cooperation with others for purpose of 
as constituting criminal conspiracy, § 50 
E(]ual protection of laws, conspiracy to deprive of as 
indictable offense, § 58 
Es('ape, 

Combinations to Induce and assist in, civil lia¬ 
bility, § 10 

Conspiracy to procure or assist, sufficiency of 
evidcuice, § 03, p. 1155 

Conspiracy to procure or permit as indictable of¬ 
fense, § 62, p. lOiiO 

Indictment charging conspiracy in connection 
with procuring, re<iuisites and sufficiency, § 
85, p. 1128 

Prisoners, criminal liability for violation of 
statutes relating to, § 73 
Espionage Act, 

Forcible obstruction of, conspiracy in respect to 
as indictable offense, ii 02, p. 1007 
liidiclmeiit for conspiracy to violate, sufficiency, 
§ 85, p. 1120, n. 55 

Estoppel, defense of, civil actions, § 20 
Estray freight, railroad in control of federal govern¬ 
ment, conspiracy to retain moiH;* than pnjper 
share of freight proceeds as indictable offense, 
§ 56, p. 1001 
Evidence, 

Civil actions, 

Admissibility, § 29 
Burden of proof, § 28 
Presumptions, § 28 

Verdict or hndiiigs sustained by, § 31, p. 1052 
Weight and sufficiency, § 30, pp. 1046-1040 
Criminal prosecutions, 

Admissibility, § 92, pp. 1140-1146 
Burden of proof, § 91 
Overt acts, § 93, p. 1147 
Presumptions, § 01 

Weight and sufficiency, § 03, pp. 1146-1157 
Detail of in indictment, necessity, § 80 
Evil 81 ‘heme, indictable conspiracy at common law, 
§ 46 

Excessive fine, criminal conspiracy, reduction, § 06 


Excessive loaos, national banks, conspiracy to misap¬ 
propriate funds by means of as indictable offense, 

§ 48, p. 1077 

Excuse, breach of contract, civil liability for pro- 
<*uring as affected by, § 13 

Executed felony, merger of criminal conspiracy with, 

§ 76 

Executors and administrators, joinder with others 
as defendants in civil action, § 23, n. 17 
Exemplary damages, civil actions, § 33 
Exemption laws, assignment of claim to avoid, crim¬ 
inal conspiracy regardless of consummation of 
purpose, § 44, n. 1. 

Existence of conspiracy, 

Instructions assuming, criminal prosecution, § 94, 
p. 1162 

Jury question as to, civil actions, § 31, p. 1051 
Presumption as to, criminal prosecution, § 91 
Sufficiency of evidence as to, criminal pro8e<ni- 
tioii, § 03, p. 1148 

Expectation of success, conspiracy to use mails to 
defraud, defense, § 78 

Expense, damages recoverable for, civil actions, § 33 
Explosives, conspiracy in respect to making or pro¬ 
curing as indictaide offense, $ 40 
Exportation of arms in violation of law, sufficiency of 
evidence as to, criminal prosecution, § 03, p. 1153, 
11. 86 

Express agreement, proof of as unnecessary, criminal 
prosecution, § 03, p. 1148 

Expulsion, union members in furtherance of strike, 
civil liability, § 12, p. 1015 
Extortion, 

Conspiracy in respect to as Indictable offense, §§ 
50, 52 

Indictment for conspiracy in resped to, requi¬ 
sites, § 85, p. 1125 

Sufficiency of evidence as to, criminal prosecu¬ 
tion, § 03, p. 1153, n. 86 

Fabrication of evidence*, conspiracy to dc»la.v criminal 
prosecution by as criminal offense, § 62, p. 1097 
Fact of consjiiracy, admissibility of e'vidence as to, 
criminal prosecutions, $ 02, p. 1140 
Fact questions. 

Civil actions, § 31, p. 1050 
Criminal i)rosecution, § 04, p. 1157 
Facts, pleading of, civil actions, § 25 
Fake holdup, commission of as conspiracy to de¬ 
fraud insurer, § 54 

False evidence, conspiracy to delay criminal prose¬ 
cution by giving of as indictable offense, § 62, 
p. 1007 

False pretenses, 

Conspiracy to obtain money or property by as In¬ 
dictable offense, § 54 

Indictment for conspiracy to oidain proiwrty by, 
designation of persons defrauded as neces¬ 
sary, § 84, II. 30 

False publication, issues raised by pleadings, civil ac¬ 
tions, § 27, n. 67 

False reports, Indictment charging conspiracy to 
defraud by, sufficiency, § 85, p. 1126, u. 87 
False representations, use of for purpose of prevent¬ 
ing customers from dealing with certain person, 
civil liability, § 12, p. 1010 

False swearing, conspiracy in respect to, civil lia¬ 
bility, § 16 
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False tokens, conspiracy to defraud by as indictable 
offense, 9 54 

Farmers, association of engaged in making collec¬ 
tive sales as not amounting to criminal con¬ 
spiracy, 9 65 

Fear, boycotts, element, 9 12, p. 1013 
Federal courts. 

Conspiracy as known at common law as not 
cognizable in, 9 34, n. 94 

Indictment charging conspiracy to hril)e Juror 
in as charging conspiracy to commit offense 
against United States, § 85, p. 1121, n. 60 
Injunction issued by, conspiracy to violate as 
Indictable offense, § 48, p. 1076 
Overt acts, admissibility of evidence as to in 
criminal prosecution, § 92, p. 1145 
Federal laws. 

Agreement to violate as indictable conspiracy, 9 
48. pp. 1075-1080 

Conspiracy to interfere with rights granted by 
as indictable offense, 9 37 
Indictment charging conspiracy to prevent exe¬ 
cution of, requisites, 9 S5, p. 1120 
Joinder in agreement to violate, criminal liability 
of cfMispIrator as dependent on, 9 73 
Obstnicting execution of, combination for pur¬ 
pose of as criminal conspiracy, 9 62, pp. 1095- 
1098 

Overt act as ne<*essary under, criminal con¬ 
spiracy, 9 43, p. 1066 

Participants as principals under, 9 74, n. 33 
Penalty for conspiracy fixed by, complian<‘e with. 
9 96 

Federal officials, indictment for conspiracy to inter¬ 
fere with, requisites, 9 35, p. 1128 
Felony, 

Conspiracy to commit as indictable, 9 47, p, 1072 
Merger of criminal conspiracy with, 9 76 
Female infants, conspiracy to assist in escaping from 
father's control as indictable offense, 9 64 
Fiduciary relationship, pleading of, civil actions, 9 24, 
p. 1036, n. 27 

Financial condition, admissibility of evideiu'e as to, 
criminal prosecution, 9 92, p. 1143, ii. 34 
Findings, civil actions, 9 31, p. 1052 

Imposition of for purpose of inducing the with¬ 
holding of patronage, civil liability, 9 12, 
p. 1019 

Imposition of on members of labor union in 
furtherance of strike, civil liability, 9 12, p. 
1015 

Labor union, 

Strikes to compel employer to pay, 9 11, p. 
1011 

Strikes to enforce payment of as criminal 
conspiracy, 9 70 

Food and drug laws, indictment charging conspiracy 
to commit offense in connection with, requisites, 
9 85, p. 1122 
Force, 

Boycotts, use of as necessary to make criminal 
conspiracy, 9 71 

Conspiracy to change government by as indicta¬ 
ble offense, 9 51 

Conspiracy to prevent laborers from working by 
as indictable offense, 9 67 
Picketing accompanied by, criminal conspiracy, 
I 71 


Use of to prevent other workmen from working, 
civil liability, 9 14 
Foreign corporations, forged bank notes, conspiracy 
in respect to as indictable offense, 9 55 
Forged bank notes, foreign corporations, conspiracy 
in respect to as indictable offense, 9 55 
Forgery, 

Conspiracy to have one of parties commit ns not 
necessary element of conspiracy to violate 
alien land laws, 9 72, n. 15 
Indictment for conspiracy in respect to, requi¬ 
sites, 9 35, p. 1126 

Form, 

Actions for conspiracy, 9 21 
Petition, civil actions, 9 24, p. 1035, n. 25 
Form of government, conspiracy to change by force* 
as indictable offense, 9 31 
Formal agreement. 

Criminal conspiracy as requiring, 9 40 
Liability as dependent on, 9 2 
Formation of conspiracy. 

Acts committed prior to, admissibility of evi¬ 
dence as to in criminal prosee'ufioii, 9 92, p. 
1145 

Civil liability of persons coming in after, § 10 
Criminal liability of persons coming in after, § 
75 

Siiffieiency of evidence as to, criminal prosecu¬ 
tion, 9 03. p. 1147, n. 65 

Fornication, agre€*ment between man and woman to 
commit as criminal conspiracy, 9 47, p. 1074 
Fraud, 

Breach of contract procured by, civil liability, § 
13 

Combination to accomplish, indictment or In- 
foriiiation as required to charge, § 82 
Conspiracy to commit as not of itself cause of 
action, § 9 

Conspiracy to injure in business or trade by, 
civil liability, § 10 
Consi)lracy to obtain property by, 

. Iiidielable offense, § 54 
Defenses, § 20 

Indictment for conspiracy in connection with, 
requisites of, § 85, p. 1126 

Fraudulent acts, criminal conspiracy as result of 
combination for purpose of, 9 42 
Fraudulent conversion, defendants in action for con¬ 
spiracy for, 9 23 

Fraudulent conveyances, civil liability, § 9 
Fraudulent entries, mineral lands, conspiracy to ob¬ 
tain title by as indictable offense, 9 56, p. 1089 
Fraudulent intent, civil liability for conspiracy to de¬ 
fraud as dejiendent on, 9 9 

Fraudulent means, jury questions as to, civil actions, 
9 31, p. 1052 

Fraudulent pretenses, indictment for conspiracy in 
connection with, requisites, 9 85, p. 1126 
Freight, combinations to refuse to handle in case of 
boycotted company, civil liability, § 12, p. 1020 
Gambling, Indictment for conspiracy in respect to, 
requisites of, 9 85, p. 1127 

Gaming house, indictment charging conspiracy to 
conduct, sufficiency, 9 85, p. 1128, n. 90 
Gardeners, association of engaged in making collec¬ 
tive sales as not criminal conspiracy, 9 65 
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General plan, sufficiency of as respects criminal con¬ 
spiracy, 8 40 

Generic name of contemplated crime, indictment or 
information setting out as sufficient, § 85, p. 
1118, n. 30 

Gist of action, civil liability, § 21 
Gold Reserve Act, 

Ck>nspiTacy to violate as indictable offense, 8 
66, p. 1090 

Validity of, questioning in defense In prosecu¬ 
tion for criminal conspiracy, 8 78 
Good faith, withdrawal or abandonment of con¬ 
spiracy, defense of as dependent on, 8 78 
Government, conspiracy to change by force as In¬ 
dictable offense, 8 51 

Government securities, conspiracy to violate law re¬ 
lating to as indictable offense, 8 56, p. 1090 
Grade of offense, criminal conspiracy, 8 77 
Grand theft. 

Conspiracy to commit as indictabl(^ offense, 8 49, 
n. 18 

Sufficiency of evidence as to conspiracy to com¬ 
mit, criminal prosecution, 8 03, p. 1153, n. 
86 

Gravamen, criminal conspiracy, 8 36, n. 9 
Gravamen of action, civil liability, 8 
Iiarl>oring conspirators, criminal liability, 8 73, n. 
18 

Harboring fugitives, 

Conspiracy in rcspe<*t to as indictable offense, 8 
62, p. 1096 

Indictment for conspiracy in respect to, requi¬ 
sites, 8 85, p. 1128 

Hindering execution of law, conspiracy for as in¬ 
dictable offense, § 62. pp. 1095-1098 
History of conspiracy, admissibility of evidence as to, 
criminal prosecutions, § 92, p. 1143 
Homestead entries, 

Oonspirncy to defraud United States by fraud 
in respect to as indictable offense, 8 56, p. 
1089 

Conspiracy to prevent person from exercising 
right to make as Indictable offense, § 57 
Homestead relinquishment, purchaser of withholding 
from liliiig as not defrauding United States suf¬ 
ficient to sustain charge of conspiracy, 8 56, p. 
1089 

Homestead rights, indictment charging conspiracy to 
interfere with, sufllciency, 8 85, p. 1120, n. 52 
Homicide, indictment for conspiracy in respect to, 
HHiuisites, 8 85, p. 1128 

Hours of employment, strikes for purpose of pro¬ 
curing shorter hours, civil liability, 8 11» P- UkKi 
House of prostitution, conspiracy to keep us indict¬ 
able offense, § 60 

Houses of ill fame, (‘onspiracy with or among public 
officials to permit as Indictable offense, 8 49; 8 
62, p. 1096, n. 20 
Husband and wife, 

Conspiracy to prevent woman from performing 
marital duties or living with husband, civil 
liability, 8 18 

Criminal conspiracy between, 8 36 
Common law rules, 8 37 
Identification, 

Conspirator committing overt act, criminal lia¬ 
bility of others as dependent on, 8 74 


Identification—Continued, 

Sufficiency of evidence as to, criminal prosecu¬ 
tion, 8 93, p. 1146, n. 65 

Ill will, conspiracy to injure in business, etc., civil 
liability, 8 10 

Illegal arrest, conspiracy to cause as lndictal>le of¬ 
fense, 8 62, p. 1096 

Illegal business, conspiracy to injure, civil liability, 
8 10 
Illegality, 

Boycott, civil liability as dependent on, 8 12, p. 
1013 

Pleading acts of, civil actions, 8 24, p. 1036 
Illegitimate child, conspiracy to charge person as 
being father of as indictable offense, 8 59 
Immaterial variance, criminal prosecutions, mate¬ 
riality, 8 90, p. 1135 

Immigration laws, indictment charging conspiracy to 
commit offense in connection with, requisites. 8 
85, p. 1122 

Immoral acts, criminal conspiracy as result of com¬ 
bination for purf)ose of, § 42 
Immunity, grant of to one of conspirators, effect of 
as respects other defendants, § 94, p. 1164 
Impersonating officer. 

Indictment for conspiracy in respect to, requi¬ 
sites, 8 85, p. 1128 

Sufficiency of evidence as to, criminal prosecu¬ 
tion, 8 93, p. 1154, n. 86 

Impersonation, salary obtained from government 
through conspiracy in respect to as indictable of¬ 
fense, 8 56, p. 1091, n. 53 

Imprisonment, criminal conspiracy as punishalde by, 
8 96 

Inception of conspiracy, joining in at time of as af¬ 
fecting civil liability, 8 19 

Ineonvcnleiice, damages recoverable for, civil ac¬ 
tions, 8 33 

Indecent matter, indictment charging conspiracy to 
send through mails, sufficiency, § 85, p. 1124, 
n. 77 

Indefinite injury, conspiracy to defraud creditors, 
recovery, 8 0 

Independent cause of action, civil liability, 8 21 
Independent tort, 8 8, pp. 1001-1004 
Indian Territory, indictment for conspiracy to carry 
intoxicating liquors into, sufficiency, § 85, p. 
1123. n. 71 
Indians, 

Conspiracy to engage In Illegal trade with as 
indictable offense, § 48, p. 1076 
Lands of held by United States in trust for, 
conspiracy to defraud of as indictable of¬ 
fense, § 56, p. 1088 

Indictment or information, §§ 79-88, pp. 1112-1134 
Accomplishment of pur{K>se, averuuMits, § 88, pp. 
1131-1134 

Agreement, allegations ns to as necessary, § 82 
Class of persons conspired against, designation, § 
84 

Co-conspirator, joinder and naming, § 82 
Combination, mH-cssity of alleging, 8 82 
Intent, averments, § 87 
Knowledge, averments, § 87 

Language of statute, following of as sufficient, § 
81 

Means as required to be set forth in, 8 86 
Negativing defenses, necessity, 8 89 
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Indictment or information—Continued, 

Object of conspiracy, averments, § 85, pp. 1117- 
1120 

Overt acts, averments, S 88, pp. 1131-1134 
Persons conspired against, designation of, § 84 
Place of offense, nec'essity of showing, § 83 
Proof as required to support material aver¬ 
ments, $ 90, p. 3135 

Purpose of conspiracy, averments, § 85, pp. 1117- 
1129 

Requisites, § 80 

Statutory form, sulliciency, § 81 
Sufficiency, § 80 
Individuals, 

Civil liability, criminal conspiracy to commit act 
which would not render individual civilly lia¬ 
ble, § 41 

Conspiracy to defraud. 

Indictable offense, S 54 

Not conspiracy to defraud United States, 
§ 50, p. 1092 

Indorsement, promissory note, conspiracy to destroy 
or erase as indictable offtmse, § 55 
Inducement, violation of law, conspiracy in resi>ect 
to as indictable offense, § 50 
Informal verdict, criminal prosecution, sufficiency, § 
94, p. 1163 

Infringement, pleading of, civil actions, § 25, n. 54 
Injunction, 

Circulars urging disobedience of, conspiracy in 
resjK'Ct to distribution of as indictalffe of¬ 
fense, § 62, p. 1096, n. 22 

Federal court, conspiracy to violate as indictable 
offense, § 48, p. 1076 

Injury, business of customers, liability, § 12, p. 1017 
Innocence, presumption as to, criminal prosecution, 
§ 01 

Innocent acts, conspiracy furthered by, author of as 
co-consi)irator, § 45 

Innocent person, conspiracy to be indictable as re¬ 
quired to be directed against, § 54 
Innuendo, sufficiency to prove conspiracy, civil ac¬ 
tions, § 30, p. 1049, n. 23 
Insane asylum. 

Combination to commit sane person to, civil lia¬ 
bility, § 16 

Conspiracy between physician and another to 
commit sane person to as Indictable of¬ 
fense, § 72 

Withdrawal of person from by connivance, con¬ 
spiracy for as Indictable offense, § 62, p. 1096, 
n. 22 

Insinuation, sufficiency to prove conspiracy, civil ac¬ 
tions, § 30, p. 1049, n. 23 

Inspection, inducing transaction without, civil liabili¬ 
ty, § 9 

Inspection of goods, indictment for conspiracy to de¬ 
fraud United States by evading, sufficiency, { 85, 
p. 1127, n. 88 
Instructions, 

Civil actions, § 31, p. 1049 
Criminal prosecution, § 94, p. 1100 
Insurance, conspiracy to I’efuse, civil liability, | 16 
Insurance companies, burning automobile with intent 
to defraud, conspiracy to as indictable offense, 
§ 55, n. 3 
Intent, 

Boycotts, essential element, § 12, p. 1013 


Intent—Continued, 

Collateral facts as to, admisstbilty of evidence, 
in criminal prosecution, § 92, p. 1145 
Criminal conspiracy, corrupt intent as essential, 
§ 45 

Defrauding creditors, considracy to dispose of 
goods as Indictable offense, § 54 
Defrauding individuals, criminal conspiracy as 
dependent on, § 54 

Defrauding United States, criminal conspiracy 
as dependent on, § 56, p. 3088 
Indictment or Information, averments, § 87 
Jury question as to, criminal prosecution, § 94, 
p. 1159 
Presum])tinn, 

Civil actions, 8 28 
Criminal prosecution, 8 91, n. 9 
Proof of ns alleged in indictment, necessity, 8 00, 
p. 1139 

Sufficiency of evidence as to, criminal prosecu¬ 
tion, 8 93. p. 1146 
Internal revenue laws, 

Conspiracy fo prevent citizen from informing 
of violation of ns indictal)l(' offense, § 57 
Conspiracy to violate, sufficiency of evidence as 
to in criminal prosecuitiuii, § 93, p. 1154, n. 86 
Interstate commerce, 

Comi)iiuilioiiH in restraint of, civil liability, 8 16 
Conspiracy, 

Sufficiency of evidence to show, 8 30, p. 
1048, n. 18 

Violation of laws ndating to, sufficiency of 
evidence as to, § 93, p. 1154, ii. 86 
Interstate Commerce Act, indictment charging con¬ 
spiracy to commit offense In connection with, 
requisites, § 85, p. 1122 

Interstate commerce laws, conspiracy in restraint of 
as indictable offense, § 48, p. 1078 
Interstate transpeirtation, kidnaiqMHl person, indict¬ 
ment charging conspiracy for, § 85, p. 1128, n. 
95 

Intimidation, 

Boycotts, essential element, 8 12, p. 1013 
Breach of contract pna-ured by, civil liability, 8 
13 

Coiisjiiracy to prevent employees from working 
by as indictable offenses § 67 
Employer prevented from giving employment by 
means of, civil liability, § 14 
Indictment charging conspiracy for, requisites, 
§ 85, p. 1121 

Picketing accompanied by, criminal conspiracy as 
result, 8 71 

Picketing amounting to, civil liability, § 12, p. 
1015 

Preventing other workmen from working by 
means of, civil liability, 8 14 
Procuring breach of service contract by, civil lla- 
ijllity, 8 13 

Sufficiency of evidence as to conspiracy, criminal 
prosecution, 8 93, p. 1154, n. 86 
Use of to procure employees to quit employment, 
civil liability, § 12, p. 1014 
Voters, conspiracy in respect to as indictable of¬ 
fense, § 57 

Intoxicated member, combination to dislodge from 
union meeting, liability, 8 16, n. 58 
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Intoxicating liquors, 

Conspiracy to violate federal law in respect to 
as indictable offense, § 48, p. 1070 
IndictiiK^nt charging conspiracy to commit of¬ 
fense in connection with laws regulating, 
rcMpiisites, § 85, p. 1122 

Prescription signed in blank for, conspiracy in 
resiiect to as indictable offense, § 56, p. 1090, 
II. 44 

Proof of conspiracy to sell, sufficiency, § 93, p. 
1147, n. (»r» 

Seller of liciinir to prohibition agent as not guilty 
of criminal conspiracy with, § 37 
Transportation of into dry state as sufficient 
overt act for criminal conspiracy, § 43, p. 
1(K>9, n. 86 

Involuntary servitude, conspiracy to put citizen in as 
indictable offtnise, § 07 
Issues, 

Civil actions, § 27 

Instructions, ^ 31, p. 1019 
Criminal in-osecution, § 90, pp. 1135-1139 
Joinder, defendants in civil actions, 23 
Joint and several judgment, civil aKioiis, § 32 
Joint commission of (‘rime, indictment or information 
charging as sufficient, § 82 

Joint liability, damage resulting from conspiracy, § 
18 

Joint wrong, evidence showing as essential to re¬ 
covery against all d(‘f(ni(lants, civil actions, § 
31, p. 1053 
Judgment, 

(^ivil actions, § 32 

Conspiracy defeating lien of, civil lialnlity, § 9 
(-onspiracy to prevent collection of, civil lialiility, 
§ 16 

Criminal prosecution, § 95 

Judicial proceedings, oiKStructing course of, conspira¬ 
cy in resjXH't to as indictable offense, § 62, p. 1097 
Jurisdiction, 

Overt act as required to b(‘ alleged in indictment 
for purpose' of, § 88, p. 1134 
Overt acts committed within, jilace of conspiracy 
as inimati'rial in cast* of, ij 43, p. 1070. 

Pr(x>f of, criiiiiiiai prosecution, ^ 90, p. 11 S'* 
Jury qiK'stions, 

Civil actions, {5 31, p. 1050 
Criminal prosecutions, § 94, p. 1157 
Just cause, breach of contract, coinhiiiation to pro¬ 
cure, § 13 

Justifialde strike, laborers uniting in, lawfnliies.s, § 
12, p. 1017 
Justiffcalion, 

Breach of contract, civil liability for procur¬ 
ing as affeett'd by, 8 13 
Defense of, civil actions, § 20 
Kidnapping, 

Conspiracy in respect to as iiidictaiile offense, § 
49 

Conspiracy to transport in interstate commerce, 
validity of statute creating offense, § 48, p. 
1079 

Continuity of conspiracy for, § 35, n. 6 
Indictment for conspiracy in respect to, requi¬ 
sites, § 85, p. 1128 

Motive, proof of as laid In indictment, § 90, p. 

1139, n. 1 
16 C.J.S.-81 


Kidnapping—Continued, 

Overt acts in furtherance of conq>iracy to com¬ 
mit, § 43, p. 1070 

Persons knowingly Joining in conspiracy while 
being held for ransom, criminal liability, I 
75, 11. 40 
Knowledge, 

Collateral facts showing, admissibility of evi- 
den(‘e as to In criminal prosecution, § 92, p. 
1145 

Criminal conspiracy as dofiendent on, § 45 
Crimimil conspiracy in case of without partici¬ 
pation, § 30 
Effect of, § 2 

False rejircsentations, civil liability as depend¬ 
ent on, § 9, p. 1005 

Indictment or infonnatioii, averments, § 87 
Jury question as to, criminal prosecution, § 94, p. 
1159 

Memliers of conspiracy, necessity, § 40 
Sufficiency of evidence us to, criminal prosecu¬ 
tion, § 93, p. 1147, II. 65 
Labor unions, 

Agreements among th(»mselves for purpose of 
forcing employer to hire union lalior, rights 
as to, § 12. p. 1010 

Aiding lalMirers striking against employers, legal¬ 
ity of, S 12, p. 1018 

Collective bargaining, eontrnet by employers in 
respect to, § 15 

Combination to induce employees to quit work 
until paymeiif of fine by employi'r as crim- 
innl conspiracy, § 70 
Comjidling workmen to join. 

Civil liability in respect to strikes for pur¬ 
pose of, § 11, p. ion 

Indictment for conspiracy by intimidation, § 
85, i>. 1121 

Strike for purpost* of as crimlnul conspiracy, 

§ 70 

Contracts with employers respecting employment, 
validity of, § 14 

Inducing* employer to discharge employee in 
iireach of w'rvice contract, civil liability, 
§ 13 

Lock out of members, validity of agreement be¬ 
tween employers for, § 15 
reaeeful iM'rsiiasiuii by as not amounting to 
eriminal conspiracy, $ 71 

Persuasion by employers to induce resignation 
from, validity of agrei*ment in respwt to, § 
15 

Picketing in furtherance of strike, civil liability, 
« 12, p. 1015 

Pleading combination by oflScials of, civil actions, 
S 25, 11. 54 

Procuring breach of (‘ontract for construction 
work liecnuse of contractor’s refusal to hire 
union labor, civil liability, § 13 
Strikes ealled by, civil liability, § 11, pp. 1008- 
1012 

Strikes to comiKd inemlH'r to pay money to, civil 
liability, § 11, p. 1011 

Sus|)ensiou of members, civil liability for con¬ 
spiracy to effect, § It) 

Laches, 

Defense of, civil actions, § 20 

Right of action for conspiracy lost by, § 22 
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Land scrip, fraudulently obtaining issuance by Unit¬ 
ed States of, conspiracy in respect to as indict¬ 
able offense, § 56, p. 1091, n. 53 
Landlord and tenant, landlord's knowledge of manu¬ 
facture of liquor on premises as making him guil¬ 
ty of conspiracy, § 39, n. 33 
Language of statute, indictment following, § 81 
Larceny, 

Conspiracy to commit as iiidictalilc offense, § 49 
Indictment charging conspiracy in respect to, 
requisites of, § 85, p. 1128 
Law questions, 

Civil actions, § 31, p. 1050 
Criminal prost»cution, § 94, p. 1157 
Lawful act, unlawful means of doing as creating 
criminal conspiracy, |i 42 

Lawful means, consjjiracy to commit crime by, in- 
di(‘tment or information as not required to 
set out, § 86 
Lawfulness. 

Boycotts, civil liability as affected by, § 12, p. 

1014 

Strikes, 

Civil liability, | 11, p. 1008 
Criminal nature of conibination as doi)ond- 
cnt on, 70 

Test for determining, § 8, p. 1003 
L(*gal prcK*eedings, combination making fraudulent 
use of, civil liability, § 16 

Jjegal pro(‘ess, unlawful use of, conspirac'y for as 
indictable offense, § 62, p. 1096 
Ijegal remedies, pursuit of as not amounting to con¬ 
spiracy, § 3, n. 18 

Legality, law question as to, civil actions, S 31, p. 1052 
Legislature, bribery of member of, consj)iracy for as 
indictable offense, § 62, p. 1096 
Letters, 

Admissibility in evidence in prosecution for 
conspiracy to use mails to defraud, § 90, p. 
1136, n, 77 

Indictment or information alleging as overt acts, 
averments in respect to, $ 88, p. 1133 
Ijever Act, validity of, § 42, n. 58 
Liability, criminal conspiracy, §§ 73-75, pp. 1104-1108 
Lil)el and slander. 

Admissibility of evidence in action for conspiracy 
to, I 29, 11 . 94 

Complaint in good faith for submission to su¬ 
perior of public official ns not conspiracy for 
purpose of, § 16 

Limitations in resjiect to action for conspiracy 
in respect to, § 22, n. 10 

Liberty bonds, conspiracy to forge and utter indorse¬ 
ments on as indictable offens<», § 48, p. 1076 
License laws, indictment charging conspiracy to vio¬ 
late, requisites of, § 85, p. 1124 
Lien, conspiracy defeating, civil liability, § 9 
Limitation of actions, civil liability, § 22 
Liquor nuisance, conspiracy to maintain, presence of 
liquor on premises as not essential element, § 
48, p. 1079 
Liquor prescriptions. 

Conspiracy by which physician signed in blank 
as indictable offense, § 56, p. 1090, n. 44 
Indictment charging conspiracy to issue, suffi¬ 
ciency, § 85, p. 1124, n. 73 

Litigation, conspiracy to thwart, pleading in action 
for, I 24, p. 1036, n. 27 


Live Poultry Code of Fair Competition, 

Conspiracy to violate as indictable offense, S 48, p. 
1076 

Indictment charging conspiracy to violate, requi¬ 
sites, § p. 1124 

Lock out, association of employers agreeing in re¬ 
spect to, validity, § 15 

Loss of profits, strikes causing, damages as recov¬ 
erable for, § 33, n. 72 
Lottery tickets, 

(V)nsiiiracy to transport in interstate commerce 
as indictaidc offense, § 48, p. 1079 
Transportation in interstate commerce sufficiency 
of evidence as to in criminal prosecution, § 
03, p. 1153, n. 86 

Lunacy, consjiiracy to have person subjected to in¬ 
quisition of, civil liability, § 16 
Lynching, overt act ns essential for criminal con¬ 
spiracy in respect to, § 43, p. 1068, n. 75 
Mail carriers, conspiracy to rob as indictable offense, 
§ 48, p. 1076 
Malls, 

Conspiracy to retard and obstruct passage of as 
iiuiictable offense, § 48, p. 1076 
Defrauding by use of, sufficiency of evidence as 
to. § 93, p. 1155, n. 86 

Criminal prosecution, § 93, p. 1153, n. 86 
FrauduTent use of, conspiracy in respect to as 
indictnlile offense, § 53 

Indictment charging consiiiracy to rob, sufficien- 
CW. § 85, p. 1124, n. 77 
Obstruction of passage. 

Indictment for conspiracy in respect to as 
sufficient, § 85, p. 1124, n. 77 
Intent as not required to be alleged in in¬ 
dictment or information, § 87, n. 24 
Use of to defraud, exiiectation of success as de¬ 
fense, § 78 

Weight of, indictment for conspiracy to defraud 
government in, § 85, p. 1127, n. 88 

Malice, 

Blacklisting cmployiH's, civil liability of employ¬ 
ers, § 15 

Burden of proof ns to, civil actions, § 28 
Conspiracy to injure in business, civil liability 
as affected by, § 10 

Exemplary damages as rc*coverable in case of, § 
33 

Malice aforethought, indictment for conspiracy, 
words as uniKH-essary in, § 87 
Malicious prosecution, . 

Conspiracy for, civil liability, § 16 
Indictment charging conspiracy in connection 
with, requisites, § 85, p. 1128 
Pleading in civil action for, § 24, p. 1037, n. 36 
Maliciousness, jury question as to, civil actions, § 31, 
p. 1052 

Maltreatment, citizen in custody of officers, con¬ 
spiracy in respcjct to as indictable offense, § 57 
Marital duties, conspira(‘y to prevent woman from 
performing, civil liability, § 16 
Marriage, 

Conspiracy to induce breaking of engagement, 
civil liability, § 13 

Conspiracy to procure or prevent as indictable 
offense, § 64 

Master and servant, conspiracy between, criminal 
liability, § 73 
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Means, 

Indictment or information as required to set forth, 

S ^ 

Materiality of, § 4 

Overt act, materiality as respects criminal con¬ 
spiracy, § 43, p. 106ft 

Proof of as essential in criminal prosecution, § 
90, p. 1136 

Unlawfulness of, criminal conspiracy as de¬ 
pendent on, § 42 

Medical examinations, conspiracy to obtain ques¬ 
tions from member of state board as indictable 
offense, S 55 

Medicine, illegal practice, indictment for conspiracy, § 
80, n. 86 

Medium of press, inducing patrons or customers to 
withhold patronage, legality of, S 12, p. 1017 
Meeting of minds. 

Combination for purposes of criminal conspiracy 
as offected by, § 40 

Criminal conspiracy, necessity of, § 43, p. 1068, 
n. 73 

Sufficiency of evidence as to, criminal prosecu¬ 
tion, § 03, p. 1148, n. 72 

Membership in assocla’tion, conspiracy to suspend or 
deprive of, civil liability, S 16 
Merger, criminal conspiracy, § 76 

Military post exchange, conspiracy to defraud as not 
one to defraud TTnited States, $ 56, p. 10!)2 
Mineral lands, fraudulent entries, conspiracy to ob¬ 
tain title by ns indictable offense, § 56, p. 108ft 
Misappropriation, national bank funds, conspiracy in 
r(?siiect to as indictable offense, § 48, p. 1077 
Misdemeanor, 

Abortion, conspiracy to procure ns, § 77, n. 55 
Conspiracy to commit as indictable, § 47, p. 1072 
IMerger of conspiracy where object is, § 76 
Misjoinder of causes, civil actions, { 24, p. 1035, 
n. 26 . 

Misleading instructions, 

Civil actions, § 31, p. 1050 
Criminal prosecution, § 94, p. 1161 
Misrepresentations, coiisfuracy to injure in business 
or trade by, civil liability, § 10 
Molestation, use of to procure employees to quit em¬ 
ployment, civil lia1)ility, § 12, p. 1014 
Monopolies, sufficiency of evidence to establish, | 
30, p. 1048, n. 18 

Morality, conspiracy to violate as indictable offense, 
§ 60 
Motive, 

Civil liability for injury to business as affected 
by, § 10 

Criminal conspiracy, corrupt motive as essential 
to, § 45 

Exemplary damages as governed by, civil ac¬ 
tions, § 33 

Proof of as alleged in indictment, necessity, § 
00, p. 113ft 

Sufficiency of evidence as to, criminal proscH*u- 
tion, 8 03, p. 1147 

Motor vehicle theft, indictment charging conspiracy 
in connection with, requisites and sufficiency, § 
86. p. 1128 

Mutilation, prose<*utlon for <'onsplracy to mutilate 
face of another, proof as required to conform to 
Indictment, i 90, p. 1197, n. 84 


Mutilation of ballots, conspiracy for as Indictable 
offense, § 49 

Mutual agreement, necessity of, 8 2 
Mutual understanding, combination for purposes of 
criminal conspiracy as effected l)y, 8 40 
Name, fiersons, conspired against, designation by in 
indictment or information, 8 84 
Names of conspirators, indictment or information 
ns re<jiiired to allege, 8 82 

Narcotic laws, indictment for conspiracy to violate, 
requisites of, 8 85, p. 1124 
National banks, 

Cons]iiracy to cause false entries In books of as 
indictable offense, 8 48, p. 1077 
False entries in liooks, persons criminally liable 
for, 8 73, n. 20 

False information regarding financial condition, 
conspiracy in resiH!ct to as indictable offense, 

8 56, p. lOftl, n. 53 

National Industrial Recovery Act, conspiracy to vio¬ 
late as indictable offonst*, 8 48, p. 1076 
National Pi-ohibition Act, conspiracy to violate as 
indictable offense, § 56, p. 1090 
Nature, 8$ 1-6, pp. 00G~1001 
Actions for conspiracy, 8 21 
Criminal conspiracy, § 35 

Negativing defenses, indictment or Information, ne¬ 
cessity of, 8 89 

Newspaper distributing business, damage to, pleading 
of ill civil action, § 26, n. 60 
Nolle prosequi, part of defendants, propriety of entry 
of, 8 04, p. 1163 
Nonsuit, 

Civil actions, 8 31, p. 1051 
Criminal prosecution, § 04, p. 1160 
Nonunion employees, agreement, between employers 
to employ, validity of, 8 15 

Nonunion men, strikes for purpose of procuring dis¬ 
charge of as criminal conspiracy, 8 70 
Nonunion workmen, strikes lo procure discharge of, 
civil liability, 8 H, P. ^010 
NumlK'r, criminal conspiracy, comhination, 8 37 
Nmiilier of persons involved as affecting civil liability, 
8 8, p. 1002 
Obj«»ct of conspiracy, 

Indi(‘tment or information as required to set out, 
§81; 8 85, pp. 1117-1120 

Proof of as laid in indictment, necessity, § 00, 
p. 1137 

Unlawful piin»ose of, § 3 
Obstruction of justice. 

Conspiracy for as indictable offense, 8 82, pp. 
101)5-1098 

Conspiracy to commit crime of, cons um mat ion of 
purpose as not essential, § 44, n. 1, 2 
Indictment charging conspiracy to, requisites, § 
85, p. 1120 

Overt acts in furtliorance of conspiracy to com¬ 
mit crime of, 8 43, p. 1070 
Sufficiency of evidence ns to, criminal prosecu¬ 
tion, 8 93, p. 1155, n. 86 

Offenses against United States, agreement in re 
siHJCt to ns liuilctable conspiracy, 8 48, pp. 1075- 
1080 

Officers, impeding in discharge of duty, combination 
for as criminal cons])lracy, 8 ^2. p. 1006 
Omiiilais charge, conspiracy as not amounting to, ( 
90, p. 1136 
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Open shop, contract by employers with labor union 
for, validity, § 15 

Opium, conspiracy to receive, buy and sell, indictment 
or information, | 82, n. 17 

Oppression, 

Combination resulting in as conspiracy, § 3, n. 21 
Exemplary damages as recoverable in case of, 
civil actions, § 33 

Order of proof, civil actions, § 29 

Ordinance, bribes for passing of, conspiracy to accept 
as indictable ofTeiise, ^ «50 

Organized labor, boycotts by, civil liability, | 12, p. 
1018 

Overdrafts, national banks, conspiracy to misappro¬ 
priate funds by means of as indictable offense, § 
48, p. 1077 

Overt act. 

Accomplishment of, criminal conspiracy as de¬ 
pendent on, § 44 

Admissibility of evid(»nce as to, criminal pros¬ 
ecution, § 92, p. 1145 

Aider of indictment or information by averments, 
§ 82 

Burden of proof ns to. 

Civil actions, $ 28 
Criminal prosecution, 8 91 
Civil lial)ility as dependent on, f| 5 
Commission of with knowledge of conspiracy, 
criminal liability, § 74, n. 33 
Conspiracy to violate federal law, necessity, § 48, 
p. 1076 

Criminal conspiracy, 

Requiring, § 35 

Necessity, § 36; H 43. pp. 1066-1070 
Defrauding l^nitt'd States with respect to public 
lands, criminal liability as dependent on, f 
56, p. 10S8 

Federal law as requiring, criminal conspiracy, 8 
43, p. 1066 

Indictiiient or infonnation, averments, § 88, pp. 
1131-1134 

Joint and several lial)ility for, § 18 
Jurisdiction of court dei)endent on, indictment 
as required to allege, § 88, p. 1134 
Jury question as to existence of, criminal pros¬ 
ecution, § 94, p. 1159 

Means of committing, materiality as respects 
criminal conspiracy, 8 ^3, p. 1069 
Nature and sufficiency of, criminal conspiracy, 8 
43, p. 1068 

Pleading of, civil actions, § 24, p. 1036 
Proof of as essential in criminal prosecution, 8 
90, p. 1136 

Proof of as sufficient to prove existence of con¬ 
spiracy, criminal prosecution, 8 ^3, p. 1151 
Ratification of, admissibility of evidence, 8 
Series of contemplated, continuing conspiracy re¬ 
sulting, § 43, p. 1068 

Sufficiency of evidence as to, criminal prosecu¬ 
tion, 8 93, p. 1147 

Overthrow of government, conspiracy to advocate as 
indictable offense, 8 51 

Ownership of property, variance between proof and 
allegations of indictment as to, effect, 8 90, p. 
1137 

Packing Jury, criminal prosecutions, conspiracy for 
as indictable offense, 8 92, p. 1097 


Parent and child, breach of marriage contract, civil 
liability of parents for bringing about, 8 13, 
n. 80 

Participation, 

Formation of conspiracy, criminal liability as de¬ 
pendent on, 8 75 

Jury question ns to, civil actions, 8 31, p. 1051 
Knowledge without, criminal conspiracy, 8 39 
Sufficiency of evidence as to, civil actions, 8 30, 
p. 1046 
Particularity, 

Contemplated offense. Indictment or Information 
as required to set out with, 8 85, p. 1118 
Overt acts set forth in indictment, effect of, 8 88, 
p. 1134 

Pleadings, civil actions, 8 24, p. 1034 
Parties, 

Civil action for conspiracy, 8 23 
Instructions as to, 8 31, p. 1050 
Partnership, 

Criminal purpose, conspiracy characterized as, 8 
3'j, n. 1 

Partner’s right of action for damages from con¬ 
spiracy, 8 23, n. 15 

Patented article*, conspiracy to connt(*rfeit as not 
punishable as conspiracy to defraud United 
State's, 8 56, p. 1092 

Patents, conspiracy to imitate or counterfeit as in¬ 
dictable offense, 8 48, p. 1076 
Patronage, 

Agreement in respect to as to denier selling to 
others, legality, 8 12, p. 1020 
Boycott for purpose of withholding, civil liabil¬ 
ity. 8 12. p. 1014 

Combination to cause loss of as crlniinal con¬ 
spiracy, 8 71 

Combinations to withhold as criminal conspiracy, 
8 71 

Persuasion inducing patrons or customers to 
withliold, lawfulness, 8 ^2, p. 1017 
Peaceable argument, inducing patr<)ns or customers 
to withhold patronage, lawfulness of, 8 ^2, p. 
1017 

Peaceableness, strikes, civil liability as affected by, § 
11, p. 1009 

■peaceful picketing, endeavor to discourage patron¬ 
age by as not criminal conspiracy, 8 71 
Peacefulness, 

Persuasion of employees to quit employment, 
civil liability as affected by, 8 12, p. 1015 
Picketing, liability as deiKiiident on, 8 12, p. 1015 
Pecuniary benefit, criminal conspiracy, absence of 
as defense, 8 78 
Penalties, 

Imposition of to induce withholding of patron¬ 
age, civil liability, 8 12, p. 1019 
Imposition on employees as incident to strike, civil 
liability, 8 12. p. 1015 

Labor union, strike to compel employer to pay 
fine assessed for, 8 Hf p. 1011 
Penitentiary sentence, criminal conspiracy, 8 96 
Pensions, fraudulently procuring from government, 
(‘onspiracy in respect to as indictable offense, 8 
56, p. 1091, n. 53 

Peonage Act, violation of as criminal conspiracy, 8 
48, p. 1077, n. 75 
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Perjury, 

Conspiracy to commit, 

Civil liability, § IG 
Indictable offense, § 49 

Criminal conspiracy, liability for regardless of 
consummation, § 44, n. 1 

Fraud l)y, pleading in action for conspiracy in 
respect to, § 25, n. 56 

Indictment charging conspiracy in connection 
with, requisites and sufficiency, § 85, p. 
1128; § 85, p. 1117, n. 35 

Permits, withdrawal of liquor, conspiracy in respect 
to as indictable offense, § 5(i, p. 1060, n. 44 
Person, criminal conspiracy to injure in, § 63 
Personal injuries, conspiracy to inflict, civil liability, 
§ 10 

Persons conspiring, proof of as required to conform 
to allegations of indictment, § 00, p. 1137 
Persons liable, civil actions, §§ 17-19 
Persuasion, 

Employees to quit employment, civil lial)ility, § 
12, p. 1015 

Inducing patrons or customers to withhold 
patronage, lawfulness, § 12, p. 1017 
Procuring breach of service contract, civil lia¬ 
bility, § 13 
Perversion of justice, 

Conspiracy for as indictable olTense, § 62, pp. 
1005-1008 

Indictment cliarging conspiracy for, requisites, § 
85, p. 1120 

Petit larceny, merger of criminal conspiracy with, § 
76, n. 52 

Physical force, boycotts, necessity, § 12, p. 1013 
Pliyslcal presence, overt acts, criminal lial)Uity as 
dependent on, S 43, p. lOOJi, n. 83 
Picket iiag. 

Civil liability, S 12, p. 1015 
Criminal conspiracy, § 71 

Inducing patrons or customers to withhold 
patronage by, legality, S 12, p. 1017 

Place, 

Overt act, indictment as required to S("t forth, 
S 88, p. 1134 

Variance as to, criminal prosecution, § 90, p. 
1138 

Place of imprisonment, criminal conspiracy, convic¬ 
tion, § 96 

Place of offense, indictment or information as re¬ 
quired to show, I 83 

Plan, commission of crime, indictable conspiracy at 
common law, § 46 
Pleading, 

Amendment, civil actions, § 25 
Civil actions, §§ 24-27, pp. 1034-1042 
Instructions, § 31, p. 1049 
Oomt)ination, civil actions, § 25 
Damages, civil actions, § 26 
Judgment supported by, civil actions, § 32 
Verdict or findings sustained by, g 31, p. 1052 
Plund(M*ing V(»ssel, conspii^acy in rcsjKVt to ns in¬ 
dictable olTeiise, § 48, p. 1076 
Plurality of action, agreement to commit crime re¬ 
quiring as not criminal conspiracy, § 47, p. 
1073 

Proof, criminal prosecutions, | 90, pp. 1135-1139 


Positive evidence, proof of conspiracy by, necessity, 
g 29 

Post office, increasing gross receipts on which post¬ 
master’s salary is fixed, conspiracy in respect 
to as iiidictalde offense, g 56, fi. 1091, ii. 53 
Postal laws, indictment for conspiracy to violate, 
requisites, g 85, p. 1124 
Postal st'rvice, 

Conspiracy to violate laws relating to as indict¬ 
able offense, g 48, p. 1076 
Defrauding through, conspiracy in resiMut to as 
indictable offense, g 53 

Postmaster, indictment charging conspiracy to injure 
and oppress, sulliciency, g 85, p. 1120, ii. .52 
Preconceived plan, necessity, § 2 
Preference, conspiracy to oidain, civil liability, § 9 
Prejudice, combination resulting in as (‘oiispiracy, g 
3, n. 21 

Preponderance of evidence, censpiraty established 
by, civil actions, g 30, p. 1049 
Presence, 

Civil liability as dependent on, g 18 
Criminal liability for acts of coconspirator as 
dt'pendeiit on, § 74 

RufTieiency of evidence as to, criminal prosecu¬ 
tion, g 93, p. 1147, n. 65 
Presumptions, 

Civil aetions, § 28 
Criminal proS(»(*ntion. § 01 

Knowledge^ of wrongful eliaracter of act, g 87 
Prevention of marriages conspiracy for as indictable 
offense, g 64 

Previous a('eiuaintauc*c, necessity of as between con¬ 
spirators. § 40 

Prices eoinbination to control as not criminal con¬ 
spiracy, § 65 
Primary boycott, 

(Mvil lialulity, § 12, p. 1016 
Defined, § 12, p. 1013 

Primary elections, conspiracies affotting as indict¬ 
able offense, g 57 

Prior acfiuaiiitauce, admissibility of evidence as to, 
criminal prosecutions, § 92, p. 1112, ii. 34 
Prior conspiracy, pleading of, civil actions, g 25, u. 
54 

Prior fraudulent acts, civil liability for, g 9, n. 59 
Prisoners, oscajie, conspiracy to procure or permit as 
indictable offense, § 02, p. 1096 
Private injury, civil liability for, § 6 
Prize fight, conspiracy to engage in as indictable 
offVmse, g 63, n. 47 

Prize figlit films, conspiracy to transport in interstate 
commerce as indictable offense, § 48, p. 1079 
Prize lighting, conspiracy in respect to as indictable 
offense, g 49 
Privity, 

Co-operation without, criminal conspiracy as re¬ 
sulting, g 40 

Pleading of, civil actions, g 24, p. 1036, n. 31 
Proceeds of wrongdoing, distribution of as affecting 
civil liability, § 18 

Professional capacity, defemse of attorney aiding as 
as res|M?cts conspiracy to violate federal law, § 
48, p. 1075 

Profit, civil action for conspiracy as dependent on 
g21 

Profits of wrongdoing, distributiou of as affcctini 
civil liability, § 18 
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Prohibition agent, seller of liquor to as not charge¬ 
able with criminal conspiracy with, S 37 
Proof, 

Civil actions, i 27 

Instructions as to, § 31, p. 1049 
Judgment supported by, civil actions, § 32 
Property, 

Conspiracy to injure in, 

Civil liability, § 10 
Indictable ofTeiisis § G5 

Sufficiency of evidence as to, f 93, p. 1154, 
n. 86 

Prospective customers. 

Boycott for purpose of coercing, civil liability, 
§ 12, p. 1014 

Combination to prevent patronage by as crim¬ 
inal conspiracy, $ 71 

Prosecution, criminal conspiracy, §§ 79-95, i)p. 1112- 
1164 

Prospective purchaser, false representations to, civil 
liability, $ 9 

Prostitution, conspiracy to prociii'e woman to lead 
life of as indictable ofFcuise, § 60 
Proximate r(*snlt, 

Civil liability as dei>endent on acts conlribiiting 
to, § 18 

Damages recov(‘rable for, civil actions, § 33 
Pleading damage as, civil actions, § 26 
I'uldic, conspiracy to defraud ns indictable, § 55 
Public cheat, conspiracy to perpetrate as Indictable 
offense, S 55 

Public interests, corporations representing, conspiracy 
to defraud as indictable offense, § 55 
Ibiblic lands, conspiracy to defraud Ignited States of 
title to as indictable offense, § 56, p. 1088 
Public meetings, inducing patrons or customers to 
withhold imtronugc, legality, S 12, p. 1017 
Public nuisance, indictment for conspiracy to cause, 
requisites, § 85, p. 1129 
Public trad<*. 

Conspiracy to Injure, 

Indictable nffens(\ § 61 

Suflicieiicy of evidence in criminal prosecu¬ 
tion, § J)3, p. 1153, 11 . 86 

Indictment charging illegal acts Injurious to, 
requisites of, § 85, j). 1120 
Punishment, criminal conspiracy, § 96 
Purchasers, United States, conspiracy to defraud 
with relation to us indictable offens(», § 56, p. 1090 
Puriwse, 

Accomplishment of as essential to criminal c*on- 
spirjicy, § 44 

Indictimuit or information as required to set out, 
S S5. pp. 1117-1129 

Proof of as laid in indictment, necessity, $ 90, p. 
1137 

Unlawfulness, § 3 

Quantum of evidence, instructions as to, criminal 
prosecution, § 04, j). 1162 

Race, conspiracy to deprive citizen of right to vote 
on account of as indictable offense, § 57 
Railroads, combination to refuse to handle freight 
against boycotted company, civil liability, § 12, p. 
1020 

Ransom, joining in conspiracy to kidnap while being 
held for, criminal liability, $ 75, n. 40 


Reasonable doubt, 

Evidence beyond as necessary, civil actions, | 30, 
p. 1048 

Instruction on doctrine of, criminal prosecution, 
§ 04. p. 1162 

Proof as required beyond, criminal prosecution, 
If 93, p. 1152 

Rebates, agn^ement in respect to contrary to Inter¬ 
state Uommerce Act as indictable offense, 8 56, p. 
1091, n. 53 

Receiving stolen property. 

Conspiracy in respect to as indictable offense, § 
49, n. 22 

Indictment charging conspiracy in connection 
with, requisites and snffic'iency, § 85, p. 1128 
Reconstruction Finance Corijoratioii, conspiracy to 
defraud as indictable offense, § 56, p. 1091 
Recruiting, obstruction of, indictment for conspiracy, 
§ 85, p. 1120, n. 55 
Remedies, civil liability, § 21 
Remote damages, recovery of, civil actions, 8 
Remote injiiiy, conspiracy to defraud cre^ditors, rt'cov- 
ery for, 8 9 

Remot('ness, admissibility of evidence as affected by, 
<Timinal prosecution, 8 92, p. 1144, n. 42 
Representative^ in Congress, corruption of state elec¬ 
tion wliere chosen, conspiracy in rc'SiH'ct to as not 
<*onspiracy to defraud United States, § 56, p. 1092 
Reputation, 

Uoiispiracy to injure, civil liability, 8 16 
Criminal conspiracy to injure in, 8 63 
Reputation of associates, admissibility of evidence 
as to, criminal prosecution, § 92, p. 1143, n. 34 
Requisites, indictment or informat ir)n. 8 80 
Restraint of trade, combinations in, civil liability, 8 
16 

Retail dealers, combination for purpose of interfering 
with anotheUs right to buy goods, liatdlity, 8 
p. 1020 

Revenue laws. 

Conspiracy to violate as indictable offense, 8 
p. lOiM) 

Indic'tmeiit for consi)iraey to violate, suttlciency 
of, 8 85, p. 1123, n. 70 

Revenue taxes, indictment for conspiracy to defraud 
United States of, sufficiency, f 85, p. 1127, n. 88 
Review, civil cases, 8 32 
Robl)(»j*y, 

Conspiracy to commit as indictable offense, § 49 
Continuity of conspiracy for, 8 35, n. 6 
Indictment charging conspiracy in connection 
with, requisites and sufficiency, 8 85, i>. 1129 
Sales, United States, conspiracy to defraud with re¬ 
spect to as indictable offense, 8 b(S, p. 1090 
Sales agent, conspiracy to procure breach of contract 
as, civil liability. 8 13 

School lands, conspiracy to obtain from states by 
fraudulent entries us indictable offense, 8 3(i, p. 
1088 

Scope of conspiracy, evidence as governing rather 
than averments of indictment, 8 90, p. 1138, n. 87 
Secondary boycott, defined, 8 12, p. 1013 
Secondary evidence, allegation of combination of con¬ 
spiracy as warranting use of, civil actions, § 27 
Secret Intention, frustration of conspiracy, criminal 
liability of others as affected by, 8 37 
Securities Act, indictment for conspiracy in connec¬ 
tion with, requisites, 8 35, p. 1124 
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SeditlouB conspiracy, advocating overthrow of gov¬ 
ernment by force, § 51 

Seduction, conspiracy in resr>e<*t to as indictable of¬ 
fense, § «0 

Selective Service Act, forcible obstruction of, con¬ 
spiracy ill resjM'ct to as indictuiile offense, § G2, p. 
1097 

Self-incriminntioTi, inrlncitiK witness to ciuiin, conspi¬ 
racy for as not indictaiile offense, S G2, p. 1098 
Sentence, criminal prosecution, § 90 
Separate cause of action, civil liability, § 21 
Separate flndiiiKs, criminal prosecution, ri^ht as to, 
§ 94, p. 1102 

Servant, criminal conspiracy with master, § 37 
Service contract, combination to procun* bi*each of, 
civil liability, § 13 

Several conspiracies, proof of under indictment 
against number of jiersons generally tliat they 
conspired to cheat and defraud, § 90, p. 1138 
Several judgment, criminal prosecution, § 95 
Several liability, damage resulting from conspiracy, 
§ 18 

Several purposes, criminal consj>iracy for, § 42 
Sex perv(*rsi(»iis. sulliciency of evicieiice as to, crim¬ 
inal proset lit ions, 93, p. 1153, n. 80 
Sexual i]it(*rcourse, conspiracy to procure as indict¬ 
able offeiisi*, § 00 

Similar frauds, admissibility of evidence, § 29, n. 10 
Single defendant, verdict against, civil adions, § 31, 
p. 1052 

Single offense, criminal conspiracy as, § 42 
Single person, consiiiracy by, § 37 
Slander, 

(\n!spiracy to as indictable offense, § 03 
Evidence of conspiracy as essential, civil actions, 
§ 27, n. 77 

Slanderous stat(*ineiits, pleading of, civil actions, § 
24, p. 1030, 11. 27 

Smuggling, conspiracy in ri'spect to as indictable of¬ 
fense, § 50, p. 1090, n. 42 

Social system, organization f(»r propagation of theo¬ 
ries involving destruction of, conspiracy in re¬ 
spect to as indictable offense, 5 51 
Sodomy, iiidictiiK'iit charging conspiracy in connec¬ 
tion with, recpiisib's and sulliciency, § 85, p. 1129 
Solvency, false repres(*n tat ions in respect to as cre¬ 
ating civil liability, § 9 

Siiecial damages, jih'ading of, civil actions, § 20 
Si>ecial v(‘rdict, criminal prosecution, § 94, p. 1103 
Sjieeches, indictment or information charging as overt 
act, averments, § 88, i). 1133 
Spoils, knowh‘dgc of division of as unnecessary as re- 
sjiects criminal conspiracy, § 40, n. 44 
State, conspiracy to cheat us indictable offense, § 55 
State-wide conspiracy, indictment or information 
charging, suiricieiicy, § 83, n. 28 
Statutory provisions. 

Conspiracy to commit certain enunu‘rated acts de¬ 
nounced by, § 49 

Indictment charging conspiracy to commit offense 
relating to, retpiisites of, § 85, p. 1119 
Overt act as necessary under, (‘riminal conspira¬ 
cy, § 43, p. 1000 

Penaity for criminal conspiracy, compliaiu*e 
with, § 06 


Stills, 

Erection of as overt act In execution of conspi¬ 
racy to violate prohibition law, { 43, p. 1070, 
n. 90 

Registration of, sufficiency of evidence as to in 
criminal prosecution, S 93, p. 1140, n. 65 
Stolen motor vehicles, conspiracy to transport in in¬ 
terstate commerce as indictable offense, § 48, p. 
1079 

Straw bail, conspiracy in resiiect to execution of as 
imlietalile offense, § 56, p. 1091, n. 53 
Strikes, 

Civil lialiility for c*oiispiracy in respect to, | 11, 
pp. 1(K)«-1()12 

Comidnatioii for purjiose of as criminal conspira¬ 
cy, § 70 

Damages recoverable for conspiracy by strikers, 

§ 3;i, n. 07, 72 
Defined, § 11, p. 1008 

linnuinity from prosecution of striking employees, 
criminal lial>ility of others as affected by, § 
73 

Pleading in civil action for damages as result of 
conspiracy, § 24, p. 1037, n. 33 
Subcontractors, conspiracy to deprive of rights under 
sul)contract by threat of withdrawing members 
of lalior union from work, § 13, n. 75 
Subornation of perjury, 

Conspiracy to oiistruct due course of justice by as 
iudietnble offeiist*, § 02, p. 1097 
Sufficiemw of evid(*uce as to, criminal prosecu¬ 
tion, H 93, p. 1154, n. 80 

Subsequent acts, adniissil)ility of evidence ns to, civ¬ 
il actions, § 29 
Sulistantive offense, 

Conviction of on failure of proof as to conspira¬ 
cy, § IK), p. 11:45 

Criminal liability of jicrsons incapable of commit¬ 
ting, § 73 

Participaliuii in as sufTicient to prove guilt of con¬ 
spiracy, § 93, p. 3150 

Sudden anger, intimidation as result of, defense to 
erimiual conspiracy, § 78 

Sufferage rights, indictment cliarging interference 
with, requisites, § 85, p. 1119, 11 . 52 
Summons, conspiracy to prevent personal service of 
as indictable offense, § 02, p. 10i)0, n. 22 
Supplies, combination to prevent person from obtain¬ 
ing, civil liability, § 12, p. 1019 
Suppression of evidence, criminal prosecution, con¬ 
spiracy for as indictable offense, § 02, p. 1097 
Surgery cxainiiiatlon, conspiracy to oiilain qii(*stions 
from memlier of state board as indictable offense, 
§ 55 

Surplus army goods, conspiracy to sell contrary to 
agreement as not conspiracy to defraud United 
States, § 50, p. 1092 
Surplusage*, 

Allegation of conspiracy as, civil actions, § 27 
Overt ae Is, averments as to in indictment, $ 88, p. 
11.32 

Suspension, incml)ers of lal)or union in furtherance 
of strike, civil liability, § 12, p. 1015 
Suspension of judgm(*nt, conviction of only one con¬ 
spirator as authorizing, § 95 
Suspicion, criminal conspiracy as not established by, 
I 93, p. 1150 
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Swindle, conspiracy to, element of offense, i 54, n. 
75 

Sympathy, confederacy to commit crime by reason of, 
§ 80, n. 33 

Teachers, conspiracy to injure in vocation, civil lia¬ 
bility, I 10 

Telegraphic orders, transmission of as sufficient overt 
act for criminal conspiracy, § 43, p. 1070, n. 00 
Telephone call, making of in furtherance of conspira¬ 
cy to violate White* Slave Traffic Act as suflicieiit 
overt act, S 43, p. 1070, n. 97 
Tender, money advaiK’cd under involved contract, civil 
action for conspiracy as dependent on, § 21 
Termination, criminal conspiracy, § 35 
Theatrical critic, agreement among managers of 
theaters to refuse admission to as not criminal 
conspiracy, § 05 

Theory of accused, instnu'tions presenting, criminal 
prosecution, § 94, p. 1102 
Third persons, 

Criminal conspirators as liable for acts of, § 73 
Declaration of one conspirator to another as not 
competent to establish connection, criminal 
prosecution, § 92, p. 1141 

Thought, conspiring in as creating liability for crim¬ 
inal consjiiracy, § 40, n. 35 

Threat of injury’, business of customers, civil liai)ili- 
ty, § 12, p. 1017 
Threats, 

Boycotts, use of as necessary to make criminal 
conspiracy, § 71 

Employe*!' preventeMi from giving employment or 
reipiired Ic* discharge enii>loyee by means of, 
civil liability. § 34 

Indictment charging conspiracy to obtain m(»ney 
by, sufficiency of, § 85. p. 1120, n. 85 
"Withdrawal or withholding business intercourse, 
civil liability, $ 12, p. 1012 

Timber Culture Act, fraudulent pr()c(*dure under, con¬ 
spiracy ill respect to us indictable offense, § 5G, p. 
1089 
Time, 

Evidence as required to show existeiu^ of con- 
spiracy at any definite time, criminal prose¬ 
cution, § 93, p. 1147, n. 05 
Overt act, indictment as required to set forth, S 
88, p. 1134 

Variance as to, criminal prosecutiem, § 90, p. 1138 
Time of offense, indictment or information, aver¬ 
ments as to, S 83 
Time to sue, civil actions, § 22 
Tort, civil action for conspiracy in, § 21 
Trade, conspiracy to injure as indictsible offense, § 01 
Treasonable conspiracy, overt act as unnecessary, § 
43, p. 1007, n. 71 

Treble damages, action for, limitations, S 22, n. 8 
Trespass, means employed constituting, criminal con¬ 
spiracy us not resulting, § 42 
Trial, 

Civil actions, $ 31, pp. 1049-1053 
Criminal prosecutions, § 94, pp. 1157-1104 
Trover and conversion. 

Issues in civil actions, § 27, n. 67 
Pleadings in action for conspiracy, S 24, p. 1030 
Trust companies, conspiracy to defraud aa indictable 
offense, i 55 


Trustee in bankruptcy, 

Concealment of property from, persons criminally 
liable, 8 73 

Conspiracy to conceal property of bankrupt from 
as offense against United States, § 48, p. 
1078 

Uncertain damages, recovery not permissible for, § 33 
Uiichiistity, conspiracy to charge woman with as in¬ 
dictable offense, § 48, p. 1070 
Unfair competition, pleading of, civil actions, § 25, n. 
54 

Unfair exchange of properties, damages for conspira¬ 
cy to induce, § 33, n. 05 

Unfair list, publication of, civil liability, § 12, p. 1019 
Union label, compcdling use of, § 3, u. 18 
Unions. Labor Unions, ante 

United action, burden of pi'oof as to, civil actions, § 
28 

United States, 

Agrc*emeiit to violate laws of ns indictable con- 
spiracy, § 48, pp. 1075-1080 
Consi>iracy to defraud, § 9, n. 00 
Defrauding, 

Conspiracy in respect to iis indictable of¬ 
fense*, 8 50, pp. 1087-1092 
Sufficiency of evidence as to in criminal pros¬ 
ecution, § 93, p. 1153, 11 . 80 
Illegal claims against, conspiracy to present or 
allow as indictable offense, § 50, p. 1090 
Indictment charging conspinicy to commit of¬ 
fense against, requisites, § 85, pp. 1118, n. 41. 
1121 

Indictment for conspiracy rehitlng to fraud 
against, sufficiency, § 85, p. 1120 
United States officer, coiisiilrjicy to bribe as indict¬ 
able offc*nse, § 48, p. 1070 
Unity of design. 

Criminal consiiiracy as requiring, § 38 
Necessity of, 8 

Unknown pjirties, indictment or iiifoTmation, aver- 
iiM*iits as to, § 82 

Unknown persons, instruction on conspiracy with, 
criminal prosecution, § 94, p. 1102 
Unlawful combination, 

Criminal conspiracy, essence of, § 30 
Indictment or information as required to allege, § 
85, p. 1117 

Unlawful confederation, criminal conspiracy as in¬ 
cluding, § 35 

Unlawful enterprise, acts performed in furtherance 
of, 8 8, p. 1003 

Unlawful means, indictment or Information as re¬ 
quired to set out, 8 86 

Unlawful motive, indictment or liiformatiou, aver- 
mf*nts as to, 8 87, n. 22 
Unlawfulness, 

Burden of proof as to, civil actions, 8 28 
Criminal (‘oiispiracy as dependent on, § 42 
Strikes, civil liability, 8 lli p. 1009 
Unsound miiid, defense of, civil action, 8 18 
Unstamped containers, indictment charging conspira¬ 
cy to possess intoxicating liquors in, sufficiency, § 
85, p. 1123, n. 72 

Unsuccessful plan, civil liability, 8 6, n. 27 
Unwholesome provisions, combination to vend as in¬ 
dictable conspiracy, 8 55, n. 88 
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Usury, indictment charging conspiracy in respect to 
amounting to extortion, sufficiency, § 85, p. 1125, 
n. 85 

Value, pleading of, civil actions for conspiracy, § 26, 
n. 65 
Variance, 

Civil actions, § 27 

Criminal prosc'cutions, S 90, pp. 1135-1139 
Verdict, 

Civil actions, § 31, p. 1052 
Criminal prosecution, § 94, p. 1163 

Conspiracy to influence as indictable of- 
fens(', § 62, p. 1097 

Victim, parti(‘ii)alion in conspiracy for as respects 
criminal lialulily, § 54 

Violation of law, conspiracy to induce others as in¬ 
dictable otTense, § 50 
Viobuice, 

Boycott ns signifying, § 12, p. 1013 
Boycotts, use of as necessary to make criminal 
conspiracy, § 71 

Breach of contract procured by, civil liability, § 
13 

Employer prevented from giving employment or 
required to dis(‘liarge workmen by means of, 
civil liabilit.N, S 14 

Exemplary damages as recoverable in case of 
us(» of, civil actions, § 33 
Picketing accompanied by, criminal conspiracy, 
§ 71 

Use of to i)revent other workmen from working, 
civil liability, § 14 

Use of to procure employees to quit employment, 
civil liability, § 12, p. 1014 

Vote, oltstructing citizcuis in exercise of rigid to, con 
spiracy for as indictable offense, § 02, p. 1008 
Voters, 

Indictment charging intimidation of, recpiisites, § 
8.5, p. 1119, Ji. .52 

Intimidation of as indictable olTense, § 57 
Wages, 

Combination of workmen for purjiose of raising 
as criminal conspiracy, § 70 
Strikes to maintain or advance, civil liability, § 
11, p. 1(M)9 

Waiver, 

Combination to prevent employers from obtain¬ 
ing, civil liability, S 12, pp. 1014, 1016 


War, obstructing recruiting during, conspiracy as to 
as indictable offense, ( 62, p. 1097 
War savings certificates. 

Conspiracy to make or alter, sufficiency of evi¬ 
dence, S 93, p. 1155, n. 86 
Conspiracy to alter as indictable offense, § 56, p. 
KMH), n. 43 

Warrant, preventing execution of. conspiracy for as 
indictable offense, fi 62, p. 1096 
Wartime suspicion, deft*nse of, action for conspiracy 
to injure busiiM^ss, § 20 

West Point, indictment for conspiracy in respect to 
appointment to, reijiiisites, § 85, p. 1121, n. 60 
Whitecapping, criminal conspiracy, overt act as re^ 
quired, § 43, p. 1(M»S, ii. 75 
White Slave Traffic Act, 

Indictment for conspiracy in connection with, 
requisites of, § 85, p. 1125 
Telephone call in furth(‘rance of conspiracy to 
violate as sufiicient overt act, § 43, p. 1070, n. 
97 

Woman transported in violation of as guilty of 
conspiracy, § 47, p. 1075 

Wild animals, bounties, conspiracy to obtain as in¬ 
dict ai)le offense, § 49 

Willfulness, indi(‘tment or information, averments, 8 
87 

Wills, destruction of, consi)iracy to defraud devisees 
by as indictal>le offenses S 62, p. 1096, n. 22 
Withdrawal, criminal conspiracy, defense of, § 78 
Withdrawal of biisln(*ss, <*o(‘rcion for purpose of, civil 
liability, § 12, p. 1012 
Witnessi's, 

Indictment charging conspiracy to Intimidate, 
sufiiciency, § 85, p. 1121 

Suppression of evidence*, consi)lracy to induce in 
criminal prosecution as indictable offense, 8 
62, p. 1097 

Workmen, boycott for purpf>se of co(‘rclng to cease 
work, civil liability, § 12, p. 1014 
Worthle'ss stock, deiraudiiig anolher by Inducing ex¬ 
change of valuable stock for, consi)iracy as in¬ 
dictable offense, § ,54 

Wrecking vesse*!, conspiracy in resjK'ct to as indict¬ 
able offense, § 48, p. 1070 

Written agrcHuneiit, criminal conspiracy as requir¬ 
ing, § 40 

Written instrument, ne<-e.ssity, § 2 

Wrongful acts, pleading of, civil actions, 8 24, p. 1035 
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